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The Commitiee on (fovernmental Affairg, 2o which was referred
the bill (8. 404) to amend title VII of the Civil Rights Act of 1864
and the Age Discrimination in Emplovment Act of 1967 {0 improve
the effectivenens of administrative review of employment discrimi-
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;P nstion claims made by Federanl smployees, and for other .
. having considered the spme, reports favorably thereon ms rec-

L emmends that the bill do pass.
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L. SUMMARY AND PURPOSE

'i‘izeifurposeofS.émiawammé?‘ifieVHof‘theCivﬁRi ts
Act of 1964 and the Agoe Diecrimination in Employment Act of 1967

it:
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to improve the effectiveness of administrative review of employ-
ment discrimination claims made by Federal smployees by remov.
ing the adjudication of equal employment opportunity (EEG) claima
frem the agency againet which the claim ia made and placing the
adjudication of such ¢laims at the Equal Employreent Opportunity
Commission {(EEQC). This proposal is to be achieved by providin
an equitable tivne frame for the processing of such elaims; provid-
ing various procedures designed to increase due process to the com-
g%ginaat in the adiudication of EEO claimas; simplifying the proce-

ures for the filing of adverse action claims based op discrimina-
tion; and requiring the referral of recommendations to the Office of
Special Counsel (1)SC) for progecutios under section 1215 of title
5 United States Code for disciplinary actions against employees
found to haye discriminated.

II. BACKGROUND AND NEED FOR LEGISLATION

Prior to introduction of the bill, Chairman Jobn Gienn of the
Committse on Governmental Affairs reguested an investigation by
the U.S. General Accounting Office (GAO] which conducted a two-

-t invesﬁgﬁon into the processing of ERO comiiainzs by the

EOC snd the Federal aﬁemées. A series of public hearings were
beld in response to the GAQ finﬁin%& On May 18, 1981 the Honor-
able Evan Xemp, Chalrman of the EEQC, testified on behslf of the
EEQOC ﬁgar&ing regulations imﬁiemezzﬁng the new EEQC &rwe
dures, aflirmative action plans Iiled by feders! agencies with the
EEQC, and the promotion, relention and recruitment of women
snd minorities in federa! agenciea,

The General é.ccomﬁrg)g Oifice also released the results of their
report. The panel of (AU personnel testifying before the Commit-
tee on Governmental Affairs included Mr. Bernard Ungar Director,
Feders] Human Resources Management {ssues, Mr. Cﬁffard Doug-
las and Joseph Seilers, Esq. Executive Director of the Washington
Lawyers Committee for Civil Rights Under Law testified regardin
the barriers faced by women and minorities in sttempting to bre
the “glass ceiling.” Jane Christiansen, President of the National
Federzily Employed Women organization also testified on the bar-
riers to promotions for women in the Federal sector, particularly,
heyand GS-~18 level.

n October 23, 1991, testinony was presented by a panel of
former and current federsl employees who bad filed EEC com-
plaints and who were knowledgeable concerning systemic problems
within the process. Penny Patterson an inspecior with the Depart-
ment of the Tressury's Bureau of Alcohol, Tobacee, and Firearms
and Ms, Loretta Thomas, an auditor with the Department of Treas-
ury, are both current emplovees of the Federal Government and of-
fered testimony on problems they have rignced with the BEG
compluint system. Former FBI agent, Mr. Donald Rachon, and
former Departmert of the Navy EEQ counselor, Mz Virginia
Delgado, testified concerning the wrongful discrimination z,hes suf-
fered because of race and gender bias, respectively. Professor David
Kairys of the Temple University School of Law also testified re.
ﬁr&ing the 1e§a} processes involved in the EEQ complaint system.

r. Bersard of the GAO also gave the Committee an up-
dated repori op the results of their continuing investigation.
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On May 26, 1953, testimony was presented by Senator Barbars
Mikulski (D-Maryland), a cosponscr of S. 404, The GAO, rep-
resented by Nancy R. Kingsbury, accompanied :)i Barney Gomez,
Cecelia Porter and Sloane also testified. Additioually, a
panel of current federal employees testified regarding their experi-
ences with the EEC complaint process system. This panel induded
the following witnesses; Diana Miiler of the Departzment of Army;
Suzane Doucette of the FBI; Marilyn Hudson of the Department of
Justice, 11.8. Attorney Office for Enstern Tenneasee; Curtis Cooper
and Internal Affairs supervisor at'the Bureau of Alcohol, Tobacco
and Firearma, Departm

Bpecial Agent, Bureau of Alcohol, Tobaceo and Firearmas of the De.
partment of Treasury. These witnesses eloquently related their :Eer-
songl etories of delay and denial of gzzsiioe and retaliation b eir
agency as s result of entering the EEO eemEZEaint process. The con-
sensus of thiz pane! was that the federal EEQ complaint provess
in fraught with unfairness, since an accused agency is allowed to
investignte itself,

S. 404 as amended by the Committes, would improve the effec.
tiveness of administrative review of employment discrimination
claims, The bill requires agencies to make counseling on the EREO
process available to complainan{s throughout the process and $¢ eg-

“{abiish & voluntary alterpative disputs resolution process but speci-

fies that failure to ascoept such arhitration or counseling in not a
bar 1o the filing of 5 complaint.

The bill requires the com Iaiuaﬁz to file with the agency or-

EEOC within 180 days after the discriminatory event. It grants the
agency 80 days commission to &ttempt to conciliate the cdaim bs.
fore it allows the complainant to request review or file a civil ac.
tion.

8. 404, 28 reported by the Commitiee:

Granis the Commission the power to mtgepemmui actions
if pecesasry o carry out the gurpom of act. In addition,
the Commission is granted subpoena power to compel the pro.
duction of documents informetion or witnesses by federal or
non-federn) entities or employees, ‘

uires the agency to provide all relevant information to
the Commission and te grant the complainant a ressonable
amount of official time to prepare for ar administrative or civil
eourt proceeding related to the claim. The administrative judge
{AJ} of the Comumiesion is required to determine if the record
is complete nnd accurate, and may within his or her discretion
impose sanctions upon the agency for fuilure to provide infor-
mation within its control, The AJ shall require the agency to
obtain or correct any necessary information.

Permits partiez to conduet discovery to the extent deemed
appropriate by the AJ and permits the AJ to impose sanctions
on jex who fadl to eompliy to requests for information.

ides for dismissal of frivolous ¢laims and an opportunity
for a he&rizégzan nonfrivelous claims reasonably to
arise from facty on which the complaint is based. It re-
?zﬁms the AJ to issue a decision within 210 days and provides
or reasonable extensions of time in specified circumstances, It
makes the order of the AJ final and enforcenble with respect
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to any part of relief granted which is ot appealed. HR. 8613
permits the complainant to appeal the AJ decision to the Com-
mission or to ¢ivil court within 90 days of notice from the AJ.

Requires the Commission to affirm, reverse or modify the ap-
plicable provision of the order of the AJ within 150 days alter
receipt of request for review if supported by substantial evi.
dence. It requires that the findings of fact of the AJ are conclu-
give unless the commission determines that they sre clesrly er-
ronecus,

Allows the comnplainunt to file a vivil suit seeking de navo re-
view within 90 days of the Comuniasion's decision and notice.
1t also allows the complainant to file seeking de nove review
where the commission failed to act within 300 days of the
initial filing or within 180 days afler the timely request for ap-
pellate review by the commission,

Authorizes the AJ end the Commission to award reasonshle
aticrney fees and other ltigation expenses as a court kas au-
thority to award under section 708(k) of titls VII of the Civil
Rights Act of 1964. It sllows the Commission or the complain.
ant who prevails on a daim to bring a civil action in district
court {0 enfores settlements or orders of the AJ or the Commis-
sion that are not on appeal. It requires any sward ynder this
section to be paid by the Federal entity that violated the act.

Reguires the AJ, the Comumission, or the court to meke g
finding identifying the personis) who intentionally committed
the wrongful discrimination. Where linhility is found for inten-
tiona! discrimination, it requires the deciding authority o
iransmit to the Office of Special Counsel {OSG), a copy of the
decision and the record for investigation pursuant to 5 US.C.
section 1214,

A. AN EFFECTTVE EEO PROCESS I8 CRITICAL TO THE FUTURE OF THE
FEDERAL GOYERNMENT

An effective EEQ process will be Increasingly critical to the oper
stion of the Federal Government, Workforce projections for the fu.
ture of America show women and minorities will become an ex-
panding force in the workplace. Indeed, Civil Service 2000, » 1968
study by the Hudson Institute found that non-whites, women, and
immigrants will make up more than 80% of applicants for Federal
employment by the year 2000. In 1591, the Depariment of Labor
issued Workforce 2000 which found that in the year 2000 the
workforce will be more diverse; it will incdude more women, more
minarities and will ire more technological skills.

In October, 1982, the U.5. Merit Syatems Protection Board is-
sued ita report, “A Yuestion of Equity: Women and the Glass Ceil-
ing in Federsl Government.” Findiogs of the report include the fol-
lawing:

Women do confront inequitable barriers to sdvancement in
their Federal careers, These barriers take the form of subtie
assumptions, attitude, and stersotypes which affect how man.
agers sometimes view women's potential for advancement and,
in some cases, their effectiveness on the job,
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Contrary to conventional wisdom, women are not fro-
moted et u lower rate than men at the G8/GM level and
above, but rather face shatacles 1o advancement st fower
Jevels in the pipeline. Women in Professional oceupations
are promoted at a lowser rete than men at two critical

ades, GS £ and GS 11. As these grades are the gatewsy
gmgh which one must pass in moving from the entry
level to the senior lovel, this disparity hus the effect of ro-
ducing the number of women eligible for prometion in

i ded jobs. Results from & %wmmentwm ide sury
of empiovees currently in grades US 8-15 and the 8

that women at these levele have been promoted,

pn nverage, less often than men who have comparable

amounts of formal education and experiencs, snd who en-

tered Government at the agme grade levels as the women,

Given current trends, the percentage of Professional and
Administrative jobs held by women will grow from 34 pore
cent in 1990 to 42 percent 2017. But even by 2017
women will remsain significantly un sented in sen-
ior levels, holding Jess than one-third of senior executive
positions. {inless action is taken, a dramstic increase in
the representation of women in higher 4 johs will be

sluded both by the slow process of advancement into

igher graded jobs in general, and by the lower rate of pro-
mqéimz encountered by women. . that

omen receive pe ance sppraisals are as good

ay or betler than men’s, and women surveyed expressed

just a5 much commitment to their jobs and career ad-

vancement a8 men. However, there is evidence o 8 {
that women are often perceivad to be less commi to
their jobs than men. Particularly susceptibls fo this
mispercaption are women in the firet § years of their cp-
reers and, throughout their careers, women with children,
who are promoted at an even lower rate than women with-

out children,

A signifeant minority of women in grades GS 8§ and
above believe they often entounter stercotypes that cast
doubta on their competence, and that atiribute their ad.
vencement to factors other than their qualifications.

Minority women appenr to face a double disadvantage.
Their representation at top levels is even less than that of
nonminority women, and minority women currently in
F‘ades GB8 8 and sbove have been, on average, promoied
ess often than nonminority women with the game qusli-
fications. :

The General Accounting Office examined the existance of 2 glass
ceiling ins the federal workforce. The Goveramental Affaire Commit-
tee’s review of workforce demographics for 1990 from the Office of
Personnel Management Annual Report found:

While men congtitute 50% of the current federal workforee,
they make up 81% of the General Schedule (G8) 18-15 levels, and
88% of the Senior Executive Service {SES), the highest positions in
Federa] Government. ~
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Women constitute 75% of the GB 1.6 levels (moutly clerical
and entry level positions), and only 11.1% of SES positions.

Minorities and women constitute B4% of the GS 1-8 levels.

Africian Americany are 25% of the GS 1-6 levels, but only
8.5% of the (S 13-15 levels, and 4.7% of SES poaitions.

The average grade level for men ia approximately three fisll
grades above the average grade lovel for women; 10.8 for men
1.3 for women.

Since May 1891, the General Accounting Office (GAD) has issued
8 series of five mggrm on the government's sgual employment op-
portunity effurts. The GAO's weork in this area is important and in-
Btructive to understanding how to effectively manage the changing
workforce. In ita November 1981 report, GAD pointed out that even
though the Federal Government has made progress towards a fed-
eral workforce that is reflective of the Nation's diverse population,
soms %maw remains &m cg:e;ed In addition, the :ﬁiva
action p ing process acked priority, agencies vary in their
success in geving representation and the discrimination com.
plaint process is often reported in need of repair. GAQ maintaina
that these aress where further improvement is necessary point to
the need for continued application of a strong federal affirmative
action emgllloyment PrOgram,

Meanwhile currently in the Federal Government, women and mi.
norities are hitting a “glass ceiling” in their efforta o obtain high
leve! positions. The glass ceiling is defined aa thoss ardificisl bar-
riers baged on & or organizational hiss preven -

i ed ttitudinal or erganizational bias that t quali
fied individuals from sdvaneing ug;ard in their organization. A
19891 Lebor Department study indicates the clsar presence of a
glass ceiling in the private sector. Although there is no single an-
swer to the ginss ¢eiling dilemma, a fair and effective mechanism
to redress wrongful discrimination in the workplace is essential to
eliminate the glass ceiling.

As Qregory is wyote in the May/idune 1988 issue of Public
Administration Forum, in sn article submitted to the Govern-
mental Affairs Committes:

Women and minorities made progress toward grester rep-
resentation * * * the pace was not rapid. It will take another
80 years at this rate before women and minorities 81 half the

sitions at (GS~13 and above, snd unsxplained salary 4if
erences will still remain,

In conclusion, while statigtical analysis indicates that some
progress has been made, the glase ceiling remains readily appar-
ent. Testimony before the numercus Commitiees of a8 who
have held oversight hearings on this imsue, including the House
Committee on Government tions, Houge Commities on Post
Office and Civil Service, and the Senate Committee on the Judici-
ary, as well as the Senate Committee on Governmental Affuirs, in-
dicates that there are very real dircriminatory practices and behav-
ior that contribute f6 such ceilings. Such practices may include:
subjectivity in selection process, deuial of equal op tien to ac.
quire the requisite experience and skili, and axclusion of minorities
and women from professional developmental tracks,
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Atiorney Jw&fh Sellers in testimony before Senate Commitice
oz Governmeniai Affairs on May 18, 1991 stated:

. As the workforee chan%gs, strong affirmative action pro- -
gresses, and a fair and etfective mechanism to redress dis-
criminatory practices will continue % be espentinl to the -
elimination of injustices in the workforce. Given that, in
the Federal Government, the process established fo rem-
edy discrimination is controlied by the agencies that are

to have discrimipated, the fact that the ceil.
ing and discriminatory behavior remains after 20 years ia
not surprising. ‘

B. THE CURRENT EEC PROCESS

1. History of the Federsl sector EEQ rmss: Legislation man-
dating equal ogponunit in Federal amp ent wes firgt enacted
under section 717 of title VI] of the Civil Rights Aet of 1064 (P.L.
B88-352; 78 Stat. 253). A m?ﬁbit‘z:m agninst discrimination by the
Federal Government had been recognized judicially under the due
gmess clause of the Fifth Amendment in 1954 under Bolling v.

harpe, 347 (LS., 497, and President Eizenhower had issued ay
Executive order banning discrimination in employment by the Fed.
gg%ls Government in Executive Order 10580 issued January 19,
Passage of the 1864 Civil Rights Act followed a decade of public
protest over racial discrimination in such areas as voting rights,
public sccommodationy snd facilities, education, and housing, as
well 8 employment. Title VII mandated equal employment epgar»
tunity for wor in both the public and private sectors. In 1872
statistical studies presented to Congress showed thal mivorilies
and women continued to be denied access to large numbers of Gov.
ernment jobs, particularly in higher grade levels. In addition, testi-
mony critical of the ecomplaint procedure claimed that it was
weighted in favor of the sgency and that the appeals process lucked
asdequate remedies.

The Egua! Employment Opportunity Act of 1972 (PL. B2-261; 86
Stal. 105), amending the Civil Rights Act, addressed these prob-
lems by emphasizing the ban on discrimination in Federal smploy.
ment on the basis of race, color, religion, sex, or national origin and
by requiri;:g‘ Federal departments and agencies to develop and
carry out aflirmative action plans to redress racial discrimination,
The Civil Bervice Commission was authorized to enforce this policy
within the Federal service, and individual Federal employees were

anted the right to bring civil action in Federal court siter ex.

auatin§ their agency's inistrative remedies. In 1978, all func.
tions related to equal employment opportunity in Federal Govern-
ment amplaémezzt were transferred the Civil Service Cominin.
sion to the Fqual Employment Gpportunity Commission under Re-

orﬁnﬁﬁw IMN&%}@ gress transmitting the pl Preside

in wmessnge to Con mitti ¢ plan, nt
Jimmy Carter cited the need for a “unified, wﬁenng Federal sirue.
ture to combat job diserimination in all its forms.” Also cited by the
President was “the confusion and ineffective enforcement for em-
ployess, regulatory duplication, and needless expense for employ-
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mental units and the need for uniform standards and standardized 28 ) 1 80O
data collection procedures. {Public Papers of the Presidents of the 38 )Y )y 0D
United States. Jimmy Carter. Message to Congress Transmitiing o® )’ \1:""3; 2O

Reorganization Plag No. 1 of 1957, ruary 23, 1978. Washingion,
U.B. Govt. Print Off, p. 400.) o
2. The current EEQ process provides for the following steps: /i (0desg
An applicant or an employes who beligves he/she has béen
discrimunated against takes the pmb}emht& an agency BEO-
counselor, who attempts to resolve it. i G may~

Should the counseler’s efforts fail, the person may file a for: T
o P~-""insl compliani, which the agency inves:zga::g’ﬁpon mmpfemzé g ls
; izx§ its investigation, the ty makes the
sible to the complainant and attempts to seftle the matter.
Should the atiempt at settlement fail, tho-ngenoy-pree
the coz{;plainm ith . Saioiot-gisneaitioryn
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ve judge A,
If a hearing is requested, the case is seni to the EEOC, An
AJ then hoids a hearing on the matter snd {ssues s.a0e
wamended decision to the agency.

withithe recommendutionermmde-try the REOGG s Ak

If-the-gormplainant is not satisfied with the devision, he/
she may appesl that decision to the EEQC’s Office of Review and
Appeals ( 3, which igsues the finn) decision. However, EEOC ia
meowereé to require agencies to comply with ita final deci-
slons,

If the complainant or the agency is no satisfied with ORA'y dedi-
sion, either party can request reconsideration by the EEQCs com-
missioners. . .

A complainant may file & civil action in Federal district court 180
daye after filing the complaint with the agency or within 30 days
of veceiving the final apenew decizion.

€. EPECIFIC CRITICHSMS OF THE PROCESS AND THE LEGISLATIVE
: SOLUTIONS
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1. Conflict of Interest

The EEQC has long been dissatisfied with the tory proce-
dures contained within 29 CFR 1613, The agency, t pegotisted
rulemaking with severn] federsl agencies, promuigated a new rule
on October 1, 1992 to dea) with procedural delsys, published as 29
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Although a slight improvement from the existing rules, the new IS IO
rules do not adequately addresy solutions {0 an equal employment N EGREN -
opportunity eomplaint process that is freught with conflict of inter- }3 L oW @O
est and insufferable delay. However, reaching that small level of Comid

.

success was difficult and time-consuming. B, is needed to elimi-
nate mms%&ﬁys in the compigint process system.
Washington ncil of Lawyers Study: A study of EEO officials
on the effect of the agency adjudicating the claim sgainst iteelf was
conducted by the Washington Couneil of Lawyers, a non-partisan,
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voluptary bar amzian, This study, done in 1987, was submitted
to the Corumitiee on Governmental Affuirs as a supplement (o tes-
timony offered by Attorney Joseph Seilers when he testified before
the Committee on October 28, 1891,

According to Mr. Sellers, the survey of 350 EEQ counselors in
four federal agencies found an overwhelming majority of the EEQ
counselors believed that the conilict inherent in the federal EEO
compinint Ema& impaired its function. They indicated thas they
often had fittde clout to deal with the issue when the all dis-
eriminator held a higher pozition in the agency. Additionally, the
EEO counselors reperted that in situations where they concluded
that diserimination had occurred, scrutiny of their decision and
their job performance greatly increased. Such actions created an in-
centive for some EEQ counselors to find that the agency had en-
gaged in no discrimination,

EO officers reported that witnesses against the agency often
fee! intimidated by szzgrviaors. In some situations, the alleged dis-
criminating official, who often views setilement as a concession of
wrongdeing and opposes it for that reason, must approve the offer,
Al one agency, the general counsel has exclusive authority o ae-
cept or reject 5 complaint. That same general counsel also defends
agaiuat the complainant at the hearing illustrating the dual role of
ﬂ;:in agency to defend against and to adjudicate discrimination com-
plaints. :

In addition, the study noted that most often the EEQ functions
are a collaters] duty for the counselor or investigator, making it
difficult to find the time to address each case adequately, The aur-
vey found a genersl lack of agency commitment to the EEQ proc-
esa, EEQ activities had difficulty competing with programmatic pri-
orities of the agency for staff and resources.

Finally,l the study concluded that: "Even if one could eliminste
the actual conflict, one can never eliminate the perception without
an independent thirg party decision maker”

2. Inequitable delays

In the current process, ¢hort time limitations are imposed on the
Federal employees. Section 1814 of the CFR, effective October 1,
1992, hes given the ageocy time limits. However, the Committee
feels that the time lmitz of S. 404 are more reasonable. Critical is
the fact that the agency is still permitted to investigate itself. Addi.
tionally, an agency ean conirol time by extending the time limits.

At every Congressional hearing on the current EEQ process, the
message {rom civil servants is clear—delaya discourage employees
from using the ss. There are delays at the agency stage as
well an at the Commission. Most agencies fail 40 meet tory
time frames. Covernment-wide, the average time for decision on
the merits by all agencies was 526 days. The worst agency was the
National Security Agency which took an average of 1,487 days in
FY 30 to close its cases. At the Department of State it took an av.
erage of 1,134 days to close its ranes in FY 90,

Delays occur because there are no incentives for or pressures on
agencies to meet regulatory deadlines or to expedite any stage of
the complaint processing, Current procedures, internal fo the agen-
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cy,tgmasmilyumim delay resolution as they are to mediate dis-
putes, ’
The Commission is authorized to take over cases not completed

" within 75 days {29 CFR 1613.220(¢}}, but never does. The Commia-

sion may alse rexquire agencies to expedite proceasing in other ways
but virtually never does. However, promises 1o do 80 sbound in tes-
timony on the federal vector regulstions which went into effect in
October of 1892, Given no action on the part of the Commission fo
expedite the process even afler intense Congressionnl criticism over
the last 20 vears, the Committes is skeptical that the newest prom.
ises will yield more timely results.

The time delays can have a serious adverse effect on the civil
servant. In eagsence, the complainant has been exhausted before the
adminisiration process bas been exhauvsted,

Testimony from ecivil servants and their advocates revealed that
shoy? time frames lead o an increased filing of unsupported claims
as complainants must file quickly jusi to preserve giaim. An
em&i@y@e must make a decision based on informalion available
within the 80 day timeframe ard may not have had time to fully
consider all agpects of the claim. In addition, the diseriminatory
impact of an event may not be realized until afler the current 3¢
da%féﬁz&g period has lapsed. : :

¢ result is that meritoricus complaints are washed out un-
fairly amiéaremammiy‘ Clearly, this process is not fair {o employ.
ees, The eflect of an employment practice may be far-removed from
the initiation of the unlawful sctivity. Under the current 30-day
time limitation, complainis regarding recent actions by the sgency
may be barred because the palicy &&apzin% the action was imple-
mented before the uniawful effects of the policy were felt.

The consequences of the decision to file an EEO daim may be
grave. The EED process de?%em complainants of financlal and
emstional resources. In addition, wtaliation for the ﬁﬁng of an
EEO eomplaint can and frequently does occur making the decision
to file & sericus one. In FY 1980 over % of EEQ complaints were
based on retaliation for use of the EEO process,

The 180 day period in 8. 404 will provide sufficient time 10 allow
employees time to file » complaint. It will give the complainant
enough time to consult with an advisor or atiorney to deiermine
whether they have claims under Title VII and to determine the
steps required to prosecute such cases resulting in the filing of
fewer frivolous complaints,

Short time frames penalize the complainant for seeking an ad-
ministrative remedy. .

3. Investigations

The Committes found that the agency's ability to control the in-
formation upon which a decision is based allows the agency to con-
trol the outcome of the decision. Complainants essentially can only
gke information for their ease from an investigation developed by

e BgEncy.

The Governmental Affairs Committee confirmed in its investiga.
tion that where agencies are concerned, there was usvally a lack
of consistency and quality in investigations, Two-thirds of inves.
tigators surveyed said they would not rautinely obtain the SF 171,
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2 personnel form, frequently eritical to the defense that a person
was not eiamhﬁ ed for the fa.m Almost half of the investigators did
not usually ask the complainant and the slieged discriminator to
respond to each other's statements. This allows little ogmrtzmity
to resclve inconsistencies. A significant number of EEU officials
who relied on the investigations found them insufficiently probing.
Additicnally, investigators foel that, ss 8 result of their lack of au-
thority, they find it difficult to arrange meetings with witoesses
and employees accused of discrimination, .

4, Mized cases

8. 404 amends title § 11L.8.C, section 7702, to revamp what s
kpown as the “mized case” procedure, "Mixed case” [ivmmdures nre
those in which an employee alleges that the prohibited personnel
action to be appealed was based on iilegal discrimination. The
Committes found that the last 4 years have shown sericus dailﬁ)m
resulting from this complax p ure creating ineguitable resulis
for the employee. In addition, the development of discrimination
eane lew may be adversely aff by the requirement that the
MSPB make the initial detarmination in the “mixed cases”.

Currently, ao empiaiae alleging 8 prohibited personnel practice
under gection 7702 of Title 5 wmust first appeal to the MSPR. After
the MEPB final decision, the employee can then petition the EEOC
for review on the issue of discriminetion, If the MSPB and the
EEOC gdisagree, a ia) panel is convened o make the final deci-
sion. Only 3 cases have gone o the special panel in 14 years. An
employee may alsc use the negotiated grievance p ure in a
mixed case.

In S. 404, the employee does not bounce between the two forums
but section 4(k) reguires the employee 1o choose either the MSPB,
the EEQC, or the negotiated grisvance procedure. Once a forum is
chosen the emgggee must etay within that forum with one gxcep-

dismiases the claim of discrimination, the sm-
ployee has 20 days o file with the MSPB on the adverse action as-
pect of the complaint but may not raise the discrimination issue
previously decided by TEOC, In addition, uniformity is maeintgined
through & provision requiring the MS3PFD to follow EEQC sub.
stantive case law on the jseue of discrimination. If EEOC is the
gggaen‘fomm, EEGC mugt follow MSPB case law on the adverse

on issue.

D. THE IMPOBITION GF SANCTIONS FOR DISCRIMENATORS

Under the current EEC process, employees who illegally dis-
¢riminate are not punigshed for their behavior. In some cases,
employees are prolected by the agency and the systemn. Diserimi-
naﬁnghempieym are backed by & systern that protects and insu-
lates them from the consequence of discriminatory acte.

The Committee on Governmental Affairg hearings revealed that
&t times, even whepn egregious discﬁuﬁnamrg behavior is found by
the Commission, victima of digcrimination do not feel that those
ax:}gloym and supervisors guilty of ﬁie% discrimination receive
sufficient punishment for their behavior, There is no clear mesnsn

froms the sgpency that discrimination will not be tolerated. On the
sontrary, some victims nllege that agencies protect, even promote

P L e -y
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managers who discritninate against and punish the vickima, In tes-
timony offered :{ Ma. Virginia B:zigaﬁn there was a clear dem-
onstration that the Federal District Court rules that her
8 isor created a “hoatile”™ work snvironment, be waa pever dis-
mpg ed. In fact, he was oted. Former FBI special agent Don
Rochon, in testimony before the Governmental Affairs Committee
on October 23, 1991 etated “although there was no doubt that other
nts clearly violated the law in harassing) me, it wea

vlear that the agency (Department of Justics; expressed no desi

to take action agninst them even after the court ruled in my favor.”

In teastimony presgnted io the Commitiee on May 26, 1983, Ms.
Diana Miller, & civil engivesr from Pitts h, Pannsylvenia who
is employed by the US. Army Corps, told of an incident of sexnal
harassment by her # . Ms. Miller’s supervisor admitted
that her description of his unwelcome and offending sexual ad-
vances was acourate. However, the legal staff at the agency moved
very quickly to defend the actions of the supervisor and the legal
officer stated to Governmental Affairs Commitiee staff that the su-
pervisor should not be transferred because he was harder to re-
place than Ma, Miller would be. In fact, the legal staff seemed more
intent on punishing Ms. Miller for reporting the incident than on
punishing the supervisor for committing the act. .

Such testimony prompted the Committes on Governments! Al
fairs to investigate more thoroughly the issue of sanctions against
thoge found ty of illegal diserimmatory practices:

In 1688, Comraiesion signed a memorandum of understand-
ing (MOU} with the Office of Special Counsel (U8} in order fo fa-
vibiate the referrsl of cases in which the Commimsion recommended
that the agency connider discipline of the discriminating employes
for prosecution under title 5, .8.C section 12186, Under title 5,
U.B.C. section 1214, the OSC may bring action asgainst an em-

ployee before the Merit Systems Protection Board (MSPB). Since

1988 the Commisgion has veferred one case to 08C. OSC declined
1o te.

e ‘Committee requested from the Curmission a copy of all
cases since the 1988 MOU in which the Commission found dis-
crimination. The Commission provided the Governmental Affairs
Commitiee with eleven cases. Of thoss sleven, tha CUsmmission ac-
tually recommmended that the agency consider discipline in seven
£aROE.

Between 1988 and 1980, AJds found discrimination in 885 cases
and the Commisgion found discrimination in 887 casce, Most cases
recommended training of the discriminating employee, In seven
cases, the Ad or the Commission recommended that the agency
considey discipline of the person accused of discrimination. Of those
aeven cases, two discriminators actuslly received a sanction beyond
sensitivity training, Based on the number of times the Commission
found intentional discrimination in the last three years alone, an
individual who illegaily discriminates ean anticipate a sanckion for
his or her illegal behavior 1% of the time. -

The Committee finds that ander the current scenario, smployees

who discriminate de not experience any serious yance for
their discriminetory behavior and the system: has virm:lly ne de-
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terrent effect. The sanctions provisions in this bill are necessary to
provids a geterrent effect,

In March of 1992 the Genersl Aceounting Office (GAO) prepared
& fact sheet for the Commitise op agencies’ couts for discrimination
complaint counseling and complaint imemmg The fact shoet
ahowed the actual and the estimated costs for providing com-
pisint processing FY 1891, The costs were reported by 13 awvilian
cabinet departments and 8 Department of Defense sgencies,

A matter of cost

T er, these agencies reparted a total cost of sbout $138 mil.
Hon for compladnt ¢o ¢ and processing, most of which was for
counseling individuals (about $40 million) and performing original
mvestgaﬁm of formal complaints of discrimination {($39 million).
Mast of the reported costs were estimates, The cies sl broke
the coats down into steps in the process. Among GAD's conclusion:

Agencies spent $38 million to m& zomplaints

Agencies spent $40 millicn on ing

Agencies spent $11 million for proposed dispositions
encies apent $4.2 millioy on sgency decigions.

The EEQC has estimated that it will need $25 million to cover
the cost of the new mfgcnsihilities it will andertake. The cies
will be losing some of their current EEQ processing responsibilities
and the Commitise anticipates savings from this. For example,
three activities the agencies will no longer perform include: 1) re-
viewing to accoptreject formal comg}l 8, 2} preparing proposed
and/or final decisions and 37 issuing final ey decisiona.

In the GAO report, approximately $24.8 million of the cost of
%ﬁncy FEO activities may not be erased, but will be diminished.
$38 million curvently spent by the agencies % investigate com-
plains is particularly significant because while some investigative
authority may remain at the agency, most will be dane at the
EEQC. Even if & marginal reduction in the GAD estimsate of $136
million is experienced, it will be more than ernongh to meke the biil
bu’gﬁei neutrel if not provide for tax savings,
e Committes urges that adeguate time be allowed for transfer-
ring adequate resources to the EECC to implement this Act. The
ce of Mapagement and Budget and the shonid be
ﬁi;;en en%hme to transfer individual agf;z EEO operaticn
dg and | slots from other agencies to EQC, duriag the
appropristions process, )
i1, HisTORY OF S. 404

On Febroary 18, 1983, Senator John Glenn, along with cospon-
soring Senators Ted Stevens, (R-Alasks), Barbsra Mikulski, (D-
Marviand), Paul Simoen (D-1llineis), Dennis DeConcind {D-Arizana),
Harris Wofford (D-Pennsylvanis), Danis] Akeka (D-Hawaii), Rus-
sell Feingold (D-Wiscensin), Kent Conrad (D-North Dakota), John
McCain (R-Avizona), Carcl Moseley-Braun (D-lllinois), Jose
Lieberman (D-Connacticut), Car! Levin (D-Michigan). Additio ,
Sepatore Barbara Boxer (1-Califurnia), Jobn foller IV (
West Virginia}, and Paul Sarbanes (I»-Maryland) have been added
88 CORPONRAYS. .
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8. 404, if enacted, seeks to improve the effectiveness of adminis-
trative review of employment discrimination claims made by Fed-
oral employees and for other purposes. The legislation was referred
to the Committos on Governmental Affairs the date of introduction.

The Committee held a hearing on S, 404, the Federal Employee
Fairness on May 26, 1893, On June 24, 1993, the Commities
beld its m p. S, 404 was favorably reported by veice vote, with
one smendment offered by the Chairman Glenn on the clarification
that federal employees hired under Title 38 of the United Siates
?{;15 are inciuded in the definition of foderal employees under the
egislation.

8. 2801

During the 102nd Congress, Chairman John Glenn, al with
cosponaoring Senators Ted Stevens, (R-Ak), Barbara Mikulski, {D-
Mfi]fi’aul ioon (D-11}, John MeCain (R-Az) and Daniel Akaks (D-
Hi) on June 8, 1892, introduced 8. 2801, the Federal Employee
Fairness Act, & forerunner of 8. 404. The hill was subsequently re-
ferred to the Committee on Governmenta! Affaire.

The Comumitiee markup was held on August 8, 1892, Chairman
Glenn offered 8. 2801, in the nature of 8 substitute was favorably
reportad by voice vote, with two amendments, one offered by Chair-
man Glenn on the bandling of clessified documents and federal ems
g}ny&es in the intelligence community, and one offered by Senator

tevens regurding additional dus g:fémss protections.
ing the markup, Senator Btevens, & co-sponsor of S,
' 2801, offered an amendment to af¥ord additional due process pro-
: tection to permit notification 10 a Federal employes accused of dis.
crimination and permit such employes the gpportum'ty to attend
the hearing before an EEQC Administrative Judge and participste
throughout the hearing with counsel or 2 nal representative.

Chairmasn Glenn offered an amendment designed to protect clas-
sified information gathered by any of the intelligence agencies or
their personnel who may be within any of the Federal cies.
The Commitiee urges the EEOC to promulgate rules to er pro-
tect such classified information snd the personnsl of the intel-
ligence agencies throughout the EEO complaint process.

IV, ComMMITTEE VOTE

The Committee on Governmental Affairs held a markup on 8.

l 404 on June 24, 1993. The Committee agreed by voice vote to re-
R?rt the bill favorably, with amendment by Chairman Jobu Glenn.

embers present included Chuirman Glenn, Benator Lovin, Sen-
ator Dorgan, Senator Lieberman, Senator Akaka, Senator Roth,
and Senator Stevens, Senator Cohen, Senator Cochran, and Sen-
ﬁtﬁl‘ Mccaiﬂ‘ ! -

The text of 8, 404, as reported is as follows:

Be it enacted by the Senste and House of Representutives of the
United States of America in Congress assembled,

- r-7~.. BECTION I, BHORT TITLE.

19’19‘13}'1;5 Act may ba cited as the “Fodernl Employee Failroess Act of
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BEC. 2. MENTS RELATING TO ADMINISTRATIVE DETERMINA.
THON OF FEDEBAL EMPLOYEE DISCRIMINATION

{a) DEFRUTIONS ~Section 701 of the Civil Righta Act of 1064 (42
U.S8.C. 2000¢} is amended— '

{1} in paragraph {f; by striking "The term” and inserting “Ex-
eept when if appears as part of the term Federal employes’,
the term™; and

{2 by adding at the end the following:

“o3 The term ‘Commission’ means the Equal Employment Oppor-
tunity Cammission. -

“{p‘{’l’be term ‘entity of the Federa! Government’ means an entity
to which section 717(a} applies {including an entity to which an in-
dividual may be appointed under chapter 74 of title 38, United
S;aégs Codz), except that such term does not inciude the Library
of Congress.

“q) The term ‘Federal employee’ Imeans an individunl ezzsapinyad
% or who applies for empioyment with, an entity of the Federal

vernment] means—

%1 an individuol employed by an entity of the Federal Gou-
ernment, including an individual appointed to a position under
chapter 74 of title 38, United States Code; and

“(2) en individual who applies for employment with such an
enfity, including an indivadual who applies for such an ap-

pointment,

“{r} The term Federal employment’ means employment by an en-
m‘?; c;}f % Federal Government. o, and ‘political
8 g terms ‘government’, ‘government agency’, Al iti
subdivision’ d¢ not include an entity of the Federal Government.™

(b} EEOC DeETERMINATION OF FEDERAL EMPLOYMENT DISCRIMI-
NATION CramMsSection 717 of the Civil Rights Act of 1884 {42
U.5.C. 2000e—16) iz amended-

{1} in subsection (hy— :

‘//’ {A} in the second sentence, b, mdesigmténg. aragrapha
%il) &hmugh {3} as subparagraphs (A} through (C), respec-
vely;

(B} in the fourth sentence, by redesignating paragraphs
{1) and {2) as subparagraphs (A} and (B}, respectively;

{€) by designating the first through fifth sentences as
parasgrapha (1}, (2), (4}, (5}, and (6}, respectively, and in-
denting aecor&inglg;

{D} in paragraph {2) (a8 designated by subparagraph (C)
of this parsgraph)— :

() in subparagraph (B) (as redesignated by subpara-
graph (A} of this paragraph) by striking “and” st the
end;

(11} in subparagraph (C} (a8 redesignated by sub-
garagmfh this paragraph} by striking tie pe-
riod and inserting *; and”; sad

_ (iii} by adding afler subpawph {C} the following:

“D) reﬁmre each entity of the Federal Government

“UXT} to make counseling avsilable 20 8 Federal em-
gieogee who chooses to notify such entity that the employee

lieves such entity has dizcriminated against the em.
ployee in viclation of subsection (s}, for the purpose of try-

S.Rept, J054167 G~ 83 - 2
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ing to resoive the matters with respect to which sush dis.

erimination is alleged;

1) to aszist such employee in identifying the reapond.
ent required by subsection {cX1) to be named in 3 com-
plaint alleging such violation: -

“111} o inform such emplovee individually of the proce.
dures and deadlines that apply under this section to a
tlaim alieging such discrimination; and

IV} to make such counseling available throughout the
administrative process; ,

“(il} to establish a voluntary slternative dispute resoly.
tion process, sk desaribed in subsection (eX1), to resolve
cxmplaints; -

“iil) not to discourage Federal am;;:gwa from filing
compiaints on any matter relating to diserimination in vip-
intion of this sectivn; and

“iv) not to require Federa! employvees to gartigipaze in

. such counseling sr dispute resolution process.”; an

{E) by inserting afler paragraph (2) (as designsted by
subparagraph (C] of this paragraph) the following:

“3) The decision of a Federal employee to forgo such counseling
or dispute resolution process shall not affect the rights of such em.
ployee under this title.”; . o

{2} by striking subsection (¢}
{3) in pubsection {d)}—

{A) by striking “(kY" and insert s ]

(B} by striking “brought bereunder” and ingerting “com-
menced under this section™ and

{C} by striking “, and ithe same” and all that follows and
inserting a perind and the following: “The head of the de-
pariment, agency, or other sntity of the Federal Govern-
ment in which diserimination in violation of subsection (a}
is alleged to have occurred shall be the defendant in a civil
action alleging such violation. In any action or proceeding
under thig section, the court, in the discretion of the court,
may allow the prevailing party (other than an entity of the
Federal Government) s ressonable attorney’s fee lincluding
expert fees and other litigation e?enaea}, costs, and the
same interest to compensate for deloy in payment as a
pourt has nuthority to award under section 708k,

(4} by redesignating subsections (d) and (e} as subsections
{m} and (n}, respectively;

{5} by ingerting afler subsection (b) the following:

“cX1XA) Except a8 provided in subparagraph (B}, a complaint
filed by or on behalf of a Federal employse or a clags of Federsl
employees and alle 8 cdaim of mination arising under sub-
section {a) or paragraph (4) shall— .

i} name as the respondent the head of the department,
agency, or other entity of the Faderal Gevernment in which
such discrimination is alleged to have occurred (referred o in
this gection as the ‘respondent’); and

*ii) be filed with the respondent, or with the Commission,
not later than 180 days after the alleged discrimination occurs.
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“(B) A complaint described in pubparsgraph (A) shall be congid-
ered W0 be filed in compliance with subparagraph (Aj, if not later
than 1BD iiys after the alleged discrimination occurs, the com-
plaint is filed—

“{i) with such department, agency, or entity; or

“(ii} if the complaint does not arise out of a dispute with an
agency within the infelligence comnmunity, as defined by Exec.
utive order, with any sther entity of the Federal Government,
reifardlm of the respondent named. \

“(2) i the complaint is filed with an entity of the Federal Gov-
ernment other than the department, agency, or entity in which
.. such discrimination is slieged to have occurred—

“{A) the entity (other than the Commission} with whom the
complaint is filed aball transmit the complaint to the Commis
sion, not later than 15 days afler receiving the complaint; and

“(B} the Cominission shail transmit a copy of the complaint,
not Igter than 10 days after receiving the compluint, to the re-
spondent.

*BXA} Not later than 8 days after the respondent receives the
compinint from 8 source cther than the Cemmiguion, the respond-
ent shall potify the Commisgion that the respondent has recesived
the complaint pnd shall inform the Cominlasion of the identity of
the Federal employee aggrieved by the discrimipation all in
the compisint,

“B) Not later than 10 days aflar the respondent or the Merit
Systems Protection Board recelves the romplaint from s source
other than the Commission, the respondent or the Board shall
trangmit to the Commission a copy of the complaint.

*(4XA3 No person shall, by reason of the fact that & Federal em-
ployee or an authorized representative of Federal emplovees has
filed, instituted, or cansed t¢ be filed or instituted any procesding
under this section, or has testified or is about to testify in any pro-
ceeding resuiting from the administration or enforcement of this
section—

“{i) discharge the employee or representative;

“{ii} discriminate against the employee or representative in
administering a performance-rating plan under chapter 43 of
title 5, United States Code;

“{iii} in any other way discriminate against the employee or
representative; oy

{iv) cause another person o fake an action described in
clauge (i), {if), or {ii).

“B} Any Feders! employee or representative of Federal employ-
ees who believes that the employee or representative has been dis.
charged or otherwise diseriminated against by any person in viole-
tion of subparagraph {A), may file 2 complaint in accordance with

aragragh {1},
“dX1) Taroughout the period begnning on the date the respond-
ent receives the complaint and ending on the latest date by which

all administrative and judicial proceedinge available under this sec-
tien have been concldied with respect to such claim, the respond-
ent shall collect and preserve documenta and information {inciud.
ing the complaint} that are relevant to such claim, including not
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less than the documents and information that comply with rules is-
sued by the Commisgion.

“(2) if the complaint nlleges that a pereon has -

“A) purticipated in the discrimination that is the basis for
the complaint; or
“(B; %}t&e time of the dim}ugina}igg& , bject
“(i} was a supervisor of the employee subject to
the ﬂiscﬁmin&tf:h; .
“{i1) wan aware of the discrimination; and
“iii) failed to make reasonahle efforts to curtail or miti-
gote the discrimination,
the respondent shall ensure that the person shall not be designated
{o carry out the requirements of paragrapb (1), or to conduct any
investigation relsted to the compiaint. .

“leX1XA) The respondent shall make reasonable efforta to coneil
iate each claim all jin the complaint through alternative dis-
pute regolution procedures during— .

“i} the 30-day period; or
*(i1) with the written consent of the aggrieved Federal em-
plovee, the 80-day geriod,
beginz;ing on the date the respondent recsives the compiaint.

{B) Alternative disputle resolution under this ézamgraph may in-
clude a conciiiator described in subparagraph ((), the msptmgezxt
and the ieved Federal employee in & process invelving meet.
ings with the parties separateiy or juintly for the purposes of re.
soiving the dispute between the pariies.

“(C)y A conciilator shall be appointed by the Commiasion to con-
sider each complaint filed under this section. The Commission shall
appoint & conciliator efter considering soy ecandidate who is rec
ommended to the Director by the Federal Medistion and Concilia.
tion Service, the Administrative Conference of the United Stiates,
or o?anizatiens composed primerily of individuale experienced in
sdjudicating or arbitrating personne: matters.

2) Before the expiration of the applicable period specified in
pmlgmph {1¥A} mnd with respect {o.such cinim, the respondent
B8 i

“(A) enter inte a settlement agreement with auch Federal
employena; or
B) give formal writien notice to such Federal employee that
such Federal employee may, before the expirelion of the 90-day
period beginsing on the date such Federsl employee receives
such potice, either— :
“{i; file with the Commission.—

“I) a written request for & determination of such
cleim under subsectivn (D by an administrative judge
of the Commiasion;

“(11} if such claim alleges an action appealable to the
Merit System Frotection Board, a written request
electing that a determination of such claim be made
under the procedures ?eciﬁed in either subparegraph
%3}& or {B) of pection T702(uX2) of title 5, United States

Anle, or ’

1) if such elaim allesgea a grievance that is subject

to section 7121 of title 5, United States Code but not

W 4
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appenlable to the Merit Systems Protection Board, a
tten est to raize such claim under the adminis.
trative and judicial procedures provided in such sec.
tion 7121 ;0r .
“Hy pommence a ¢ivil action in an appropriate district
oourt of the United Btates for de nove review of such

© elpim,

“(8) Such Federal employee msay file & written request described
in Pamgngh {2XBXi}, ar commence 8 ¢ivil sction described in pars.
graph 2XBYii), st any time— : .

. “(A} aRer the expiretion of the applicable pariod specified in

paragraph (1XA); and .
(B} before the expiration of the B0-day period specified in

{2}»

“(le}(g} &bsuch Feders! employee files a writlen request under
subgection (eX2XBXiX]) and in accordance with subsection {eX3)
with the Commission for & determination under this subsection of
the claim deseribed in subsection (s), the Commission ghall trang-
mit a copy of such request to the respondent and shall appoint an
administrative judge of the Commission to determine claim.

“B) I such Federal employee files 8 writlen request under
subdlause {1} or (III} of subsection (eXZXBXi) and in accérdance

; with section {eX8), the Commission shall trassmit, pot later than
10 days sfler receipt of such request, ihe reguest to the appropriste

{ agency for determination, . "

-’ “2) Immediately after receiving a copy of & request under sub-
section ()X2XBX1), the respondent ghall transmit & copy of ail docu-
ments and information collected by the respondent under smub.
section (d} with respect to such claimy— .

“{4) to the Commission If such reguest js &r 8 determinstion
. under this subsection: or
*(B) to the Merit Systems Protection Board if such request
is for a determination under the procedures specified in section
T702(aX2XA) of title 5§, United States Code., )
“BXAXL If the administrative judge deiermines there are reason.
able grounds to believe that to carry out the purposes of this sec.
{ion it {s necessnry to stay a personnel ection by the respondent
pgainst the agygrieved Federal employee, the administrative judge
: mn% request any member of the Commiszion 1o issue a stay against
: guch personnel sction for 13 calendar days.
5 ‘*(iif& stay requested under clause (i) shall take effect on the ear-

e Ofw.

“I) the order of such member; and

“(11} the fourth calendar day (excluding Saturday, SBunday,
and any legal public holiday) following the date on which such
stay is requested,

“(B) The administrative judge may request uny member of the
. Commission to extend, for a period not to exceed 30 calendar days,
i ] mcy jssued under sahpwph {A

¢ “(C) The administrative judge may request the Commisgion to ex-
tend such stay for any ;:’ar'iocfe the Commission considers to be up-
?égpr:‘iafe beyond the period in effect under subparagraph (A} or

":if"
i

fgnn
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“I) Members of the Commission shall have authority to iseve
and extend a stay for the periods referred to in subparagraphs (A) -
and (B), respectively. The Commisaion shall have authority to ex-
tznd a stay in acco ce with sub ph (C) for any period.

“CE) The respondent shall comply with a stay in effect under thix

P b,

"{4%’ The administrative judge ehall deiermine whether the
documents and infurmation received under paragraph {2) comply
with subsection (d) and are complete and accurate.

B} If the administrative judge finds that the respondent bas
failed 1o preduce the documents and Information necessary to tom-
ply with such subgection, the adminisirative judge shall in the ab-
sence of good cause ghown by the respondent, impose any of the
santtichs specified In paragraph {8XC) and shall require the
respondent—

(i} to obtain gny additional documents and information nec-
essary o comply with such subsection; and

"{i,i?w correct any inaccurscy in the dowuments and informs-
tion 86 recsived. :

“(BXA) After examining the documents and information received
ginde; pimgraph {4), the adminisirative judge shell issue an order

srnisging -

“(Sg any frivelous claim alleged in the complaint; and

“(ii) the complaint if it fails to state a nonfrivolous claim for
which reliel may be granted under this section,

“(BXi) If a claim or the complaint is dismissed under subpara-
graph (A), the administrative judge shall give formal written notice
to the aggrieved Federal employee that such Federal employee
may, before the expiration of the 90-day period beginning on the
date such Federa! smployee receives such notice—

“(I) file with the Commiseion a written request for review of
such order; or :

“(11} commance a civil action in an sppropriste district court
of the United Btatea for de novo review of such claim or such
complaint.

*{ii} Such Federsl employee may commence such civil action in
the %‘ia{ period specified in clause (i)

“BXAY:) I the complaint is not dismissed under paragraph
(BXA), the administrative judge shall make a determination, afler
an oglgcmmiz for & heanng, on the merits of each claim that is
not dismissed under such paragraph. The administrative judge
shall make 2 determination on the merits of any other nonfrivolous
claim under this section, snd on any action such Feders] employee
mey sppeal 1o the Merit Systems Protection Board, reasonably ex-

to arise from the facts on which the complaint is based.

“(it) In making the determination required by clause (i), the ad-
ministrative judge shadbw.

“(I} decide whether the sggrieved Federnl employee was the
subject of unlawful intentional discrimination in a dspartment,
egency, or other entity of the Federal Government under this
title, section 102 of the Americans with Disabilities Act of
"1990, section 501 of the Rehabilitation Act of 1973, section 4
of the Age Discrimination in Employment Act of 1967, or the
Equal Pay Act of 196%;
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“11) if the employee was the subject of such discrimination,
contemporaneously identify the person who engaged in such
diseri tion; and

“(H1) notify the person identified in subclanse (11} of the com-
plaint and the allegations raised in the complaint. . -

“(isi} As soon as practicable, the administrative judge shall-—

“1) determine whether the administrative proceeding with

m?ect to such claim may be maintained as & proceeding;

an
(11} If the administrative proceeding may be 8o mainiained,
describe persons whom the administrative judge finds to be
‘“{g;eimﬁ?t? ey m&h claim, & party msy conduct disco
respect to su . B inay con incove
by such means as mey be available ig a civil action to the mg
determined to be appropriate by the sdministrative judge.
“(C} If the aggrieved Federal employee or the reapondent fails

" without good eanse to respond fully and in a timely fashicon to a

request made or approved by the pdministrative judge for informs.
tion or the attendance of & witness, and if such information or such
witness in solely in the control of the party whe fnila o respond,
the administrative judge may, in appropriate ¢ircumestances—

“(i} draw an sadverse inference that the requesied informa-
tion, or the testimony of the requested witness, would have re-
flected unfavorsbly on the parly who fails to respond;

“i1) consider the matters to which such informetion or such
testimony pertains to be established in favor of the oppoesing

party; . .
*(1i) exclude other evidenoe offered by the party who faiis to

respond;
i“(i'.') grant full or partial relief to the aggrieved Federal em.
pleyes; or
*(v} take such other action ap the sdministrative judge con-
siders (0 be sppropriate. -
(D} In a bearisg on & claim, the sdministrative judge shall—
“{i} limnit atiendance o persons who bave & direct conaection
with sueh cigim;
“{ii) bring out pertinent facts and relevant smployment prac.
tices and policies, hot— )
“é}} exclude irrelevant or unduly repetitious information;
an

I not aagfiy the Federal Rules of Evidence stricily;

“iil) permit parties {0 examine and cross-examine wit-
DRESES; :

“iv} require that testimony be given under sath or affirma-
tion; and :

“{v} permit the person notified in subparagraph (AXHXIl) fo
appear a! the hearing—
“1} in person; or
(I} by or with counsel or another duly gqualified re
(E) At the request of party or the administrative judge,

“ e request of any or the administrative judge, a
transcript of al! or part of such hearing shall be provided in s time.
ly manner and simuyltaneously to the parties and the Commission.

e respendent ghall beir the cost of providing such transcript.
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*F} The administrative judge shall have authority—
“{i} to adminizter oaths and affirmation;
“G3i) to regulate the course of bearings;
(11} o rule on offers of i)omi' and receive evidence;
“iv) to issus subpoenas o compel~— |

_ e “I} the production of documents or information by the
'Y  FualGh s W entity of the Federal Government in which discrimination
- ‘O « '»v{-'—gh““‘:’ Y is alleged to have cocurred; and :
) SN Y “(11} the sitendance of witsesses who are Federal officery
C & 5,..,&::;‘.,‘.- o or emiployees of such emsig;
Tor Tt Ccel “(v} 10 request the Commission to issue subpoenas to compel
COL {CO® the uction of documents or information by any other entity
. G Tt D o1 of the Feders! Government and the sttendance of other wit.
y g g o nesses, except that any withess who is not an officer or em-
CeCC] e ployee of an entity of the Federa] Governmente
L QCTCCCT “(I) may be compelied only to attend any place—
, “(an) less thar 100 miles from the place where wuch

witzess resides, is employed, transacis business in
person, or is served; or .
“(bb) at such other convenlent place as is fixed by
the administrative judge; and '
“1I) shall be paid fees and allowances, by the party that
' requests the su 8, to the zgame extent that fees snd al.
lowanices are paid to witnesses under chapter 119 of title
; 28, United States Code;
“{vi) to exclude witnesses whose testimony would be unduly
repetitions; . _ '
{vil) t¢ exclude any person from a hearing for contumacious
sonduct, or for misbehavior, thet ohstructs such hearing; and
“{viii} to grant any mnd all relief of a kind deseribed in sub-
sections (g} and (k) of section 708,

G} The administrative jfudge and Commission shall have au--
thority to award 2 ressonable aitorney's fee (including expert foes
angd other Zizégazion sxpenses), costs, and the seme interest 1o com-
pensate for delay in payment as a8 court has authority to award
under section 706(k),

%) The Commission shall have authority to issue subpoenas de-
scribed in subparagraph (FXv).

“(1} In the case of contumncy or faflure o obey a subpoenn issued
under subparagraph {F), the United States district court for the ju-
dicial district in which the person to whom the subpoens is ed-
dressed resides or is served may issue an order reguining such per
son 1o appear st any designated place to tegtify or to produce docu-
mentary or other avidence.

“{7XAXi) The asdministrative fu shall issue 8 wrilten order
making the determination required by paragraph (6XA), and grant.
ing or denving relief,

(it} The order shall not be reviewable by the respondent, and the
m“rcnéezat shall bave po authority to modify or vacate the order

iii} Except as provided in clause {iv) or subparagraph (B), the
sdministrative judge shall issue the order not later thanw
1y 210 &35 after the complaint rontaining such claim is
flled on behsll of 8 Federal employee; or .

e,

- : s o P -
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“I1} 270 days after the complaint contalning such claim is
filed on beha.u‘y of a class of Federal emplorees. '
“(iv) The time periods described in clause (i) shall not begin run-

‘ning until 30 days after the administrative judge is assigned to the

case if the administrative judge certifies, in writing, that such 30-
day period is needed to secure additional documents or information
from the respondent to have a complete administrative record.
m}f;g‘hdz adminam iatt.ﬁative ju : shgiﬂodiss;eedﬁuecéh i:rde; not late;

] r the app e pe B subparagrap!
(A) if the administrative judge certifies in writing, before the expi-
ration of such applicable period—

*(i) that such 30-day period is necessary to make such deter-
mination; and :

“(ii) the particular and unusual circumstances that prevent
the administrative judge from complying with the applicable
geriod specified in subparagraph (A).

“(C) The administrative judge may npg!y to the Commission to
extend any period applicable under subparagraph (A) or (B} if
manifest injustice would occur in the absence of such an extension.

“(D) If the aggrieved Federal employee shows that such extension
would prejudice a claim of, or otherwise barm, such Federal em-
ployee, the Commission—

“(i) may not grant such extension; or _

“(ii) shall terminate such extension. ‘

“(E} In addition to findings of fact and conclusions of law, includ-
ing findings and conclusions pertaining specifically to the decision
and identification described in paraglll'aph 6XAXii), such order shall
include formal written notice to each party that before the expira-
tion of the 50-day period beginning on the date such party receives
such order—

“(i) the aggrieved Federal employee may commence a civil ac-
tion in an appropriate district court of the United States for de
1:11:;:::':l rev(ilew of a cleim with respect to which such order in is-
sued; an

“(ii} unless & civil action is commenced in such 80-day period
under clause (i} with respect to such cleim, any party may file
with the Commission a written request for review of the deter-
mination made, and relief granted or denied, in such order
with res to such claim.

“F) Such Federal employee may commence such civil action at
any time—

*(i) after the expiration of the applicable period specified in
sub(pz;rggfm phtng) il (iB); imdof the 90-da od beginning

“0i ore the expiration e y peri on
the date such Federal employee receives an order described in

suleharagraph (A).

“(G) The determination made, and relief granted, in such order
with respect to a particular claim ghall be enforceable immediately,
if such order applies to more than one claim and if such employee
does not— '

“(3) commence a civil action in accordance with subparagraph
(EXi) with respect to the claim; or - L

*(ii) request review in accordance with subparagraph (EXii)
with respect to the claim :
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"gE s timely flles a written request in accordanee with
subsection ({XBXBXi) or (FXTXEXi) with the Commission for review
of the determination made, and relief granted or denied, with re-
spect 40 & olaim in such order, then the Commimion shall imme-
&zat&ﬁy tranamit & copy of such request o the other parties in-
volved and to the administrative judge whe issued such order,

“(2) Not later than 7 days afler recelving & ¢opy of such request,
the administrative judge shall transmit to the Commission the
record of the p ing ot which such order is bagzed, inciuding all
docume?é,}a and information collected by the respondent under pub. d
section (d).

“(8XA) ARer allowing the parties to file brisfa with respect to
such determination, the Commissicn shall lasue an order applicable
with re to such daim affirming, reversing, or modﬂpymg the
spplicable provisions of the order of the administrative judge not
iater thayi

*i} 180 days after receiving such request; or
“(ii} 30 days after such 150-day period if the Comminsion veyr-
tifies in writing, before the expiration of such 180.day period—
ci:?ﬁ f.ha; such 30-day perind is necessary to revisw such
m; a6 . S
“{i1) the particulsr and unususal eircumstances that pre-
vent the Commission from complying with dause (i),

“B) The Commission shall affirm tbe determination made, and
relief ted or denied, by the administrative jndge with respect i
to guch claim if such determination and such relief are supported
by aubstantial evidence in the record taken s3 8 whole, The find.
ings of fact of the administrative judge shall be ronclusive uniess
the Commission determines that they are clearly srroneous, X

“C}) In addition to findings of fact and conclusions of law, includ-
ing findings snd conclusions pe specifically to the decision
and identification described in subsection (IXSXAXii), the Commis-
sion shall include in the order of the Commission formal written
notice 1o the aggrieved Federal amployee that, hefore the expiration
of the 50-day period begrming orn the date such Federal employee
recelves such order, such Federal ampigee may commence a civil
action in an appropriate district court of the United Btates for de
novo review of 8 claim with respect to which such order is issued.

“(1} Buch Federal employee may commense such civil actiop at
any {ime—w

“{i) after the expiration of the applicable period specified in
subparagraph (A); and

“{(ii} before the expiration of the 90-day period specified in
sub amgra;h (),

“hX I? In addition to the periods muthorized by subsections
(FXTXF) and {(gX3XD), an aggrieved Federal employee may com-
mence & civil action in &t appropriste district court of the United

-~

States for do novo review of a
*{A} during the period be 800 days after the Federal
employee timely reguesis an adminisiretive determinatisn

- under subsection (f} with respect to such <laim and ending on
the date the administrative judge issues an order under such
subsection with respect to such claim: and '

T ——— .
L 3 .
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“(B} during the period beginning 180 days after such Faderal
emplovee timely requests review undsr subsection {g) of such
determination with respect to such claim and en on the
date the Conunission jasues an order under such section
with respect to such claim.

_ “{2) Whenever a civil action s commeneed timely snd otherwise

in accordance with this section to determine the merits of a elaim
arising under this section, the jurisdiction of the administrative
Sudge or the Commission (as the case may be} fo determine the
merits of such claim shall terminate, . . )
“(i} A Federal &mgéogw who prevails op a claim arising under
this section, or the Commission, may bring a civil action in an ap-
States to enforce..
“311?& praovisions of a settlement sgreement applicable %o
m ; . .
“(2) the provisisns of an order issued by an sdministrative
Judge under subsection {fX7XA) applicable to such claim jf
“tA) a request is not timely filed of sueh claim under
" subsection (gX1) for review of such claim by the Commis-

o5 AN .
“B} & civil action is mot timely commeanced under sub-
section {D{7XF} for de novo revisw of such claim: or
3} the provisions of an order issued by the sEion
under subsection (g¥3XA) applicable to such claim if 2 cvil ac-
“tion s not commenced timely under gubsection (gXSXD) for de
novo review of such claim.

‘?} Any amount awarded under this section (including fees, costs,
and interest awarded under subsection (FX6X{3)), or under title 28,
United States Code, with res to a viglation of subsection (n)
shall be paid by the entity of the Federal Government that violated
such subsection from any funds made available to such entity by
ap.gw riation or otherwise, .

kX1) An entity of the Federal Government aﬁﬂm which a
claim of discrimination ¢r retaliation is slleged under this section
shall t the aggrieved Federal employee a reasonable amount of
official time, in sccordance with regulations izsued by the Commis-
sion, o prepare an sdministrative complaint based on such aliega-
ﬁo& :i?}ai to participate in admipistrative proceedings relating io
sU i,

“(2) An exntity of the Federal Government sgainst which a ¢laim
of discrimination is alleged in & complaint filed in a civil action
under this section shall grant the aggrieved Federal employee paid

. leave for time reasanablg expended to prepare for, and rgarticipaw

in, such ¢ivil action. ieave shall be granted in sccordance with
regulations issued by the Commission, except that such leave shall
include ressonable time forw
“(A) attendance at depositions; _
“(B) meetings with connsel; _
“{C} other ordinary and legitimate undertakings in such civil
action, that require the geaenw of such Foderal emplovee; and
D) attendance gt such ¢ivil action.
“(8) If the administrative judge or the Commiaslon (us the case
may be), makes or affirms & determination of intentional unlawful
discrimination as described {n mubsection (JX6XA3}, the administra-
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tive judge or Commission, m;mtive!ﬁ; shall, not later than 80
days after {ssuing the order described in subsection (X7) or (gX3),
&8 appropriate, submit to the Special Counsel the order and a
of the record compiled at any hearing on which the order is

“(4XA) On receipt of the submission described in paragraph (3),
the Special Counsel shall conduet an Investigation in mccordance
zit!; aﬁtai:; Wm 6, United States C:;gc, ﬁzﬁ!id migy im&u

BCip P tst any Jlden a )
mination described in &cﬁon (IX6XAXHXID), if the Special
Counsel finds that the requirements of section 12135 of title 5, Unit.
4 SBtates Code, have been satisfied. ) . .

“B) The Stgecial Counsel ghal]l conduct auch z’mmedings in ac-
cordance with such section, and shall accord to {he person de.
scribed in subparagraph (A) the ri%hta avallable to the person
under such en, inciuding agﬁﬁmb e due process rights.

“C) The Bpecial Counsel shall impose appropriate saoctions on
such g;;m '

“1) This-section, a8 in effoct immediately before the effective date
of the Federal Empiag}ee Fairness Act of 1993, shall apply with re-
apect to emp};:gvmc:zt the Library of Congress.™, and

{£) by adding at the end the following new subsections:

*(0)1) Each respondent that is the subject of a complaint that
has not been ressived under this section, or that has been resolved
under this section within the most recent calendar yesr, shall pre.
pare a report. The shall contain information regarding the
complaint, includi e resolution of the complaint if applicable,
and the measures n by the respondent to Jower the average
number of days necessary Lo resolve such complainte.

*(23 Not later than Outober 1 of vack year, the respondent shall
submit %o the Commission the report deseribed in paragraph {1}

“3} Not later than December 1 of sach year, the Commission
shall submit to the appropriate commitieea of _tize House of Rep-
resentatives and of the Senate a re summarizing the informa-.
tion &gt)aéne& in the reporis submitted in accordance with pars-
grs .

“fp}(l} The Commission, in consultation with the Director of
Centra] Intelligence, the Secretﬁ of Defense, and the Director of
the Information Security Oversight Office of the General Services
Administration, shall promulgate regulations te ensure the protee
tion of classified information and national security information in
administrative procesdings under thie sectisn. Such regulations
shall tg;ovi&e, among other things, that complaints under this sec.
tion that bear upon claseified information shall be handled only by
such administrative judges, Commisaion personnel, and copciliators
as have been granied appropriste security clearanoss.

“2) For the purposes of paragraph (1), the term ‘classified infor-
mation’ has the meaning given the term in section 606(1) of the
National Security Act of 1847 (60 D.8.C. 428(1)).".

BEC. 3. AMENDMENTS TO THE AGE DISCRIMINATION IN EMPLOYMENT

{a} ENPORCEMENT BY EEQC.~Bection 15 of the Age Discrimina.
tion in Employment Act of 1087 (28 U.5.C, 633a) Is amended—
(1) by striking subsections (¢) and (d); and
{2) by inserting after subsection (b) the following:
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"cX1) Any individual aggrieved by & violation of subsection (s}
may file & complaict wig the E%uai Emplog'maat Opportunity
ssion in accordance with subsections (¢} through (m), and
iuag?ctiem {o) and (p), of section 717 of the Qivil Rights Act of
“2) Exvept 85 provided in subsection (d) and ph (8), such
subsections of section 717 shall ap i!‘;to a violation allegati ina
complaint filed under paragraph {1? the same manner as such
section applies to 8 claim arising under section 717 of such Act,

*(8) The Egual Employment Opportunity Commission, and the
administrative judges of the Commission, shall have authority to
sward such legal or equitable relief as will effectuate the wa
of this Act to an individual described in paragreph (1) with respect
te s vomplaint filed vader this subsection.

“&X1) ¥ an individual aggrieved by s violation of this section
does not file s complaint under subsection (£X1), such individual
may commence @ civil action in an appropriate dietrict court of the
United States for d¢ novo review of such violation..

“(A) not less than 30 days after filing with the Equal Em-
ployment Gpportunity Commission a notice of intent to com-
mence such action; and

*B} not more than 2 years after the alleged violation of this
section ocours.

“(2y On receiving such notice, the Equal Employment Oppor-
tunity Commisgion shallw

HAY prumpﬂg notify all persons named io such notice as pro-
spective defendants in eu ; &nd

take any sppropriste sction o ensure the elimination of
any uniawiul practice.

“(3) Except as provided in paragraph (4), section 717(m) of the
Civil Rights Act of 1964 (as redesignated by section 2 of the Fed. -
eral Employee Faimess Act of 1893} shall apply fo civil ections
vommenced under ihis subsection in the same manner as such sec.
tion applies to civil actions commenced under section 717 of the
Civil Rights Act of 1964,

“{4) The court described in paragraph (1) shall have authority to
award such legal or equitable relief as will effectuate the purposes
of this Act to ap individual described in paragraph {1} in an action
commenced under this subsection.”,

(b) OpporTuNITY TG CoMumENCE CrviL ACTION ~If & complaint

 filed under section 15 of the Age Digcrimination in Empl nt

Act of 1867 (28 U1L8.C, 633a) with the Equal Employment 7-
tunity Commission is pending in the period beginning on the date
of the enactment of this Act and ending on December 31, 1963, the
individual who filed such complaint eommence & civil action
under auch section vo? later than June 30, 1954.

SEC. 4. AMENDMENTS TG TITLE &, UNTTED BTATER CODE.
(a} GRIEVANCE PROCEDURES~Section 7121 of title 5, United
States Code, iz amended—
{1) in subsection (aX1) by inserting “administrative” aRer
*exciusive™ and .
{2} in eubaection {diw
(A) by inserting (17" after "(d)";
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“(B) in the first and second sentences by ing *Ap™ °
. anginmﬂing‘&uptmmﬂdadmmyh( . an’;

an -
{C) fn the last sen ottsﬁttriking *Selection™ and sl
that follows through “any other” and inserting the foliow-

“8) thmﬂom way commence, not later than 120 days after
o final decision, & clvil action in an ngvpmgﬁma district court of the
United States for de novo revisw of a°; an :
(D) by inserting after the secend sentence the following:
"2} Matters covered under secticn 7702 of thin title, or under a
law administered by the E&tal Employment Opportunity Comumis-
slon, may be rnised under nepotinted grievante procedure in ac-
cordance with this sectisn uﬁ?; i an m?la elects under
subclase {II) or {II1) of section 717(eX2XBXi} of the Civil Rights
At of 1964 to proceed under this section.™ :
{b) ACTIONS INVOLYVING DISCRIMINATION ~-Section 7702 of title 5,
United Siates Code, is mmended to read as follows:

“4 7702, Actions involving discriminstion

*(aX1) Notwithatanding any other provision of low, in the cose of
any employee or applicant for employment whow-
“&2 is affected bﬁan action which the m&iﬁe or applicant
may appeal o the Merit System Protection : and
“(B) alleges that 2 b s for tha actlon was discrimization

* prohibited by .
“(1} mection 717 of the Civll Rights Act of 10684 (42 USLC,

18);
“(1i) section 6(d) of the Fair Labor Standards Act of 1838
(29 1.8.C. 206(d));
Ugig} ;ggion 531 of the Rehsbhilitation At of 1973 (29
“(iv) sections 12 and 15 of the Age Discrimination in Em-
playment Act of 1967 (29 UB.C. 631 and 633a); or
“(v} any nile, regulation, or policy directive preseribed
under any provision of law described in ¢Jausesn (?3 through
. (iv} of this subparagraph, .
the em I{:yee or applicant may raise the action as provided in para.

gra

“Fé}; For purposes of p ph (1), the employee shall raise the
action by filing & complaint with the Equal Emplo t Op&fb
tunity Comnmission in sccordance with section 717 of the
Rights Agt of 1964 and shall make a request nnder section
Ti7eX2XBXi) selecting the procedures specified in one of the fol-

g subparagraphs:
“(A) The azminismﬁu and judicial procedures provided
under sections 7701 and 7703. .
“B) The administrative and judicial procedures provided
under section 7121 :
“C) The administrative and cdal dpmdw provided
ubder pection 717 of the Civil Rights Act of 1964. :
*(3) The sgeney {indduding the Board axd the Equal Employment
Opportunity Commission) that carries out sueh procedures shall
apply the substantive law that ie applied by the mgency that &d-
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ministers the particnlar law referred to in subsection (8X1) that
prohibits the eonduct nlleged io be the basis of the action referred
to in subsection (8 X3XA)

“bX1} Except as provided in paregraph (2), the employse ghall
have 90 days in which to raise the action under the Emdum
specified in subparafraph {A) or (B) of subsection (aX2),

m‘fomelectathopmdum ified in mub.
ssction (aX2XC); and

“(B) the Equal Employment Opportunity Commisaion dis.
mieses under section 71T(fXEXA) of the Civil Rights Act of
1964 a claim that is based on the action raised by the em-

loyee. - . .

"(2p1 Igo allegation of a kind described ln subsection (aX1XB) may

raised under this gubsection.

“lc) If at any time after the 120th day following an slection made
under aection 717{eX2XBXi) of the Civil Rights of 1964 {6 raise
an action under the procedures specified in subsection (aX2XA} of
this section there iz no judicially reviewsble action, an employee
shall be entitled to file, not Intey than 240 days after making such
election, a civil action in an zég;m};&rima digtrict court of the United
States for de novo review of the action raised under subsection (a).

“(d} Nothing i thiz section shall be construed to affect the right
fo trial de novo under any provision of law described in sub on
{a X1} after s judicially reviewable sction.”.

EEC. & ISSUANCE OF PROCEDNURAL GUIDELINES AND NOTICE RULES,

Nut later than 1 year after the date of the enactment of this Act,
the Equal Employment Opportunity Commission shall iasue—

{1} rules o assist entities of the Federal Government in com.
pﬁving with section 717(d) of the Civil Rights Act of 1984, =s
addeg by section 2 of this Act, and

{2} rules establishingw .

{A) a uniform written official notice to be used to comply
Xﬁh segtion 717 of such Act, 8s added by section 2 of this
; an
(B) requirements applicable 16 collecting and preservin
documents and infarmatios uader section 717{), as add
by section £ of this Act.
SEC. & TECHNICAL AMENDMENTS,

{a} CviL RIGHTS ACT OF 1864 ~8Subsections (b) and {c) of section
717 of the Civil Rights Act of 1864 (42 U.8.C. 2000e-18 () and {¢)}
gre amended by striking “Civil Bervice Commission™ each place it
appears and insert iaglon”,

} CviL RigHTS oy 1991L-~The second sentence of section
307(h} of the Civil Rights Act of 1881 R U.S.C. 1207(h)) is amended
by striking “section 15(c)” and gll that follows and inserting “sec-
tion 15(d¥X4) of the Age Discrimination in Employment Act of 1967
{28 U.S.C. 633aldXén"

BEC. 7. EFFECTIVE DATE; APPLICATION OF AMENDMENTS.

(8} EfrecTivE DATE—Except as provided in subsection (b), this
Act and the amendments made by Act shall take affect on Jan-
uary 1, 1994;

{h) APPLICATION OF AMENDMENTS.-The amendmenis made by
this Art (other than sections 3 and 4) shall apply only with respact

T ... -
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to compiaints filed under section 717 of the Civil Rights At of 1964
{42 U8.C. 2900&»16} on or after the effective date of thia Act.

V. SECTION-BY-SECTION ANALYSIS

Seetion 717 of the Civil Rights Act of 1964 (42 U.8.C. 2000¢) is
amended (&, B, and )

Subsection DX} ) &w&“ gm%{r«f.a.. ey
{1} Requires each agency to make counself N
out thnkaOC process oo the rights and oﬁgaﬁena (under “ysas atds,

process) of the Individual employed by, or who apglies for employ-
ment with, an entity of the Federal government, who choscses 26 no-
tify the agency that they believe the agency has discriminated
against them. Ferbids the agency to discourage Federnl employees
from filing complaints. R A TY TN
{2} Requires the agency to establish a volumar% aliernative dis- “
pute resciution process {o resolve the complaint, Failure to acoept
a?;:it; :&rbiiratiou e-r—vonn'wm;‘is not g bar to the filing of & com- / .
P . . " 2
(3) Requires the Federa! employes to file a ¢omplaint with the {’ as ga_l{, B ([ fib)
agency or EROC within 0-days aller s discriminatory event. - . -
(4> t.stablishes thet g complaitt Tiled without naming the correct
defendant, byt filed in & timely fashion, will he considered filed in
w?': liance with the Act,
'o.'.ul L Yoy
incorzect respondent -wit -be followed e T
Comnigsion will then-potify the respundent. -
{6) Requires the agency against whom the clalm is being made,
to coliect and keep, from the day on which the agency receives the
complaint to the end of all administrative and judicial proceedings,
24 informatien gnd documents pertaining to the daim,

o by written consent of the aggrieved of filing the complaint

i to either: attempt to concilinte the elpim;“énter into a seitlement

Yhgla i agreementisor give the complainant a written notice of the com

P nant’s right to either petition the commission for & determinias.
LB wTy /@% of th; %t::i or {‘gz a cif»g st éeelging de povo review,[wi

C 2R 90 days of receiving &gency’s notice, T
{8) Allows the complaindnl Wht does-receivenotivy EE Fequired,
Fipl to request Comminsion review or to file & civil action: afler the 80

} day {plus a 30 day extension) period allowed for conciliation or set
bn b LAPT tiement, but within 90 days of receiving the notice,

Gy 20T Subsection (E)
v Requires the Commission to transmit 8 copy of the m&i&int,
where the amployes has requested Commisaion review, to ap-
ropriste agency and fo sppoint an administrative judges of the
mimission to determine the edaim. ‘ L

Subsection (F} : C o :
(1) Allows an sdministrative judge (*AJ"), appointed by the Com.
mission, to petition any member of the Commission to issue a stay

sgainst a personnel action for a period of 15 days if the Ad believes
a stay is necessary to carry out the purposes of this section. Allows
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the AJ to petition any member of the Comminsion o extend the
giay for up to 30 days. Allows the AJ to petition the Commissien,
as & whole, 10 extend a stay further for any period it deems nec-
espary. Authorizes members of the Commission and the Commis-
sion to carry out this duty,

(2) Requires the respondent to provide a copy of all the relevant
information and documents collected with respect 1o the elaim, im- __—
mediately after receipt of the request, and to oomply with & stay et v
issued under this section. ‘

{3} Requires the AJ to determine {f the record is complete and
securate snd to request any missing documentation. If the respond-
ept fails to show cause for any incomplete or inaccurate
record, the AJ may lseue appropriste sanctions, which may include:
drawing adverse inferences, considering matters to which the mins-
ing information or testimony referred to be established in favor of
the complainant, excluding other evidence offered by the party whe
refuses to respond, or taking other sction as may be aﬁpg?ﬁate,
The AJ ahall require the agency to obtain any addition ofma-
ticn and correct any inaccuracies in the informatisn received.

{¢) Reguires the AJ to dismiss any frivelous claim or any dalm
oot within the statute. Requires the AJ, if the claim is distnissed,
to give notice to the complainant of the right to file civil suit to ob-
tain de novo review of the complaint or file for review by the QOffice
of Review and Appeal at the EEOC, within 90 days of receipt of
tha potice by the complainant,

(§) Requires the AJ to make a determination, afer an oppor-
tunity for & hearing, on the merits of any ¢laim not digmi or
any other nonfrivolons claim, and any sction the emgloyae may ap-
peal to the Merit Systems Protection Board, reasonably ex to
arise from the facts on which the complaint is hasad. uires the
. AJ to determine whether the claim iz a class action and, if o, to
determine the members of the class.

Allows the parties to conduct discovery by such means 2s avail-
able in 2 civil action to the extent deemed appropriste by the AJ.
Allows the AJ to lmpose sanctions for failure to comply, within
good cauge and in o timely fashion, with a request if the informa-
tion geqmted was in the sole contral of the party who fails o re-
spond,

Reguires the AJ to: limit the attendnnce of persons, b out rel.
event employment practices, sxclude irrelevant or unduly repeti- ' ®@Y)1J0
tious information, not apply the Federal Rules of Civil ure 3 T
strictly, permit all parties to examine and eross.examine witnesses,
and require that testimony be given under oath,

Reguires the rdapondent to pay for the cont of %z;widing tran-
seripts to all the parties and to the Commission, where requestad
by &ny party or the AJ. :

_Granis the AJ the suthority to: administer oaths and affirma- .

tion; regulate the course of the hearing; rule on offers to proof and . coa e

receive evidence; exclude repetitious lestimony; exclude ns - . -

from the hearing for misbehavior; grant any relief of a kind de- : :

scribed in subsections {g) and (k) of section 708; award reasonable

attorney’s fee {including expert fees and other litigetion expenses), oL 3
eoats, and the same interest to compensate for delay in payment as . . .
& court haz authority to award under section 706(k); issue subpoe -1
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nas to compe) the erg to produce documents, information or wit-
nesses who are F employees of the mgoncy; to request the
Commission to igsue a subpoena to compel the production of docu-
ments, information or witnesses by other Federal agencies. None
Federal employees are red to sttend only specifically des-
ig%at.ed lncations and shall be paid by the party who requested the
gubpoens. | .
Authorizes the AJ and the Commission {0 awand & reassnabls at-
torney’s fee including expert fees and other Hiigation expenses,
costs, and interest, . :

Subaection ((3) o ) .

_ This section allows the administrative Judge and Commission to
award & reasonable atiorney’s fee, and other court costa.

Subsection (H}

Thie section gives the Commission the suthority to iasue subpoe-
nas. T :

 Subsection (1)

In cases where there is a non-compliance or failure to obey & sub.
Foena, the U.S, district court in which the individual lives or works
8 empowered to enforce the subpoens.
Requires the AJ to issue g written order granting or denying re-
Hef within 210 days sfter the individua! complaint is originally
_ filed or 270 days siter the class complaint is originally filed. (There
is a provision for a 50-day deisy to time periods where initial
deiayls om?;md in obtainisg information needed to make the record
compiete.
d - ows the AJ, by written petition, 0 request & 30-day extension
" where the particuiar snd unusual circumstances prevent compli-
ance with the time frame, Allows the A to apply o the Commis-
) sion to extend any period if manifest injustice would seeur in ab.
sence of an extension. Prevents the Commission from fssuing or
terminating extengions if the employee shows that guch an exien-
gion woyld prejudice or harm the employee,

Requires the AJ, In addition to izsuance of filings of fact and con-
elusions of iaw, to jgsue notice of & 80-day time frame by which the
i complainant may file & ¢ivil guit in the appropriate district court

: for de nove review or file for appeliate review with the Commission.
Allows the Federal eznzployee to file a civil suit either after the
expiration of the 210 20 270 day period granted to the AJ to moke
a decision, or within 80 days of receiving the order of the AJ's deci-
. sion. Failure by the employee to sither file suit or request appeliate
e review will result in enforcement of the AJ's order,

Regquires the Commistion to transmit a copy of the employes's re-
alimaz for appellnte review by the Commiasion, to the parties and

e AJ. Requires the AJ fo turn over sl! records of the proceeding
20 the Commission within 7 days.

Requires the Comunission 1o affirm, reverse or mgg the appli-
cable provision of the order of the AJ not later thay 150 da a.ger
receipt of the rgg;lest {or by written certification by the Commis-
sion, for as additional 80 days if necessary). | :
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Reguires the Commission to affirm that the determination of the
AJ, and the relief granted or denied, ars supperted by substantial
evidence in the record taken as a whole. Mundates that findings of
fact of the AJ mre conclusive unless the Commisaion defermines
that they are clearly erroneous.

Requires the Commission’s order to the Federal employee to in-
clude findings of fact, conclusions of law and notice of 8 80-day
time frame { ing on the day the smployee receives such no-
tice) by which the emplovee may commence a civil action in an ap-
propriate district court for de novo review of the claim,

s the complainant who receives notice to file s civil guit
within 80 days of receiving the Commission’s order, afier the expi-
Eftg;dif the 150-day pericd provided for the Commission to review
r’ N !

Bubsection ()
This section allows for the award of fees, vost and interest as »

© result of g succeseful clatim. -

Subeection (K) .

This section provides for administrative leave or official time for
empltg}ea: who need sufficient time fo process an administrative
somplaingt.

‘This section also provides for the fmposition of appropriste sanc-
tions for Federal employees who discriminate. The Commission, if
it finds that the sanctions sre insdequate, may refer the matter to
the Office of Special Counsel for disciplinary action.

This section also requires the Commission to lasue reports to the
Congress concerning executive branch agencies and their compli-
soee with reports required under the provisions of this bill.

Subsection (L)

Allows a Federal employee (in addition to time allowed by the
statute after initisl determination by the AJ or the Commission),
to file & ¢ivil suit for de novo review of the clain:

Beginning 300 days nafter filing of » timely request to the Com.
mission for determination of the ¢laim in section ) and ending on
B eginning 190 days after filing a time! for appell

ginning ¥8 r filing a timely reguest for appellate re-
view and ending on the date the C;zmmissic‘:qmsues &n order,

Establishes that the timely fling of a civil action f2rminates the
jurisdiction of the AJ or Commission o determine the merits of the

Subsection (A

Allows the Commission, or the complainant who prevails on &
?laim, to bring a civil action in an sppropriate district court o en-
oree:

1. The provisions of a settlement agreement,

2. The provisions of an order issued by an AJ where no appesl
{0 the Commission is sought and no civil action s filed,

3. The provisions of &n order issued by the Commission if a civil
suit is not commenced.
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Bubsecstion (N)

‘Requires any sward under thix section 15 be pai:i by the Fe;ieral ’

entity that viclated the act, from sny funds made available to the
entity by appropriation or otherwise.
Subsection (O} . - .

Requires the agency to grant the aggrieved Federal em F
repasonsble ama:ngr ozafﬁmai time to prepare for an admm?
complaint and participate in an adounistrative proceeding related
W auinen it J to grant the sggrieved emplosee pald 1

e agency e eved employee eave
for a reasonable amount of time expended to prepare for, and par-
ticipate in, @ civil action, o

uires the Commission to issue regulations, according to stat.
ute, regarding official time and paid leave of employees in tivil and
administrative provess.

Requires the ageney of the Feders! employee accused of discrimi.
pation fo impose appropriate sanctions on said employee and report
the sanctions imposed to the Cotnmisalon. Reguires the Commis-
sion to refer the matier io the tal Couneel for diaci?linaréom-
tion under section 1215 of title 5, United States Code if the -
mizsion finds that the sanctione Imposed by the agency are inad.
equate. tires that the referral by the Commission of such mat-
ter to the Bpecial Counnel is deemed to be & determination by the
Special Counsel that disciplinary action should be taken
the Federal employee whe gw:n iminated. {(Will be smended to defer
the sanctions until after the Office of Bpecial Counse! has acted).

Bubsection (R)

This sectlon makes the existing EED process ns in effect imme-
diately before the effective date of the Federnl %gag}ayee Discrimi-

nation and Equal Opportunity Amendments of 1 to apply @ the
Library of Congress. Egecﬁw date to be January 1, 19943
Section 3

Subsection (o)

Amends the Age Discrimination in Employment Act (ADEA) to
gilow individusls eovered by ADEA to file & mm@laint with the
Cominisgion in accordance with section 717 of the Civil Righta Act
of 1964, Requires section 717 of the Civil Ri%h!s Act to apply to
ADEA claims in the game manner ag section 717 claims.

Allows the individual who does not file a complaint with the
EECC under this section to commence a civil action for de novo re-
view within 30 days afler filing a notice of intent {o sue with the
Commission, but not more than 2 years after the alieged viglation.

uires the Commission to notify all pervons named iv the “no-
tion of intent to sommence givil on™ as prospective defendants,
and take any sppropriate action to ensure the elimination of any
uniawful practice. =

Subsection ()

Allows an employee whose claim is gending before the EEOC be-
tween the effective date of this Act and December 81, 1993, 10 com-

strative -
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zln&ce & civil ection under this section not later than June 30,

Bectiond )
> Subsection (o} T e ' ce
{0} Amends section 7121 of Title & of the United Siates Code, o
require that grievances involving EEQ matters be filed first under
the EEQC mgiaint process. The employee would be permitted to

adjudicate EEO claims under the griovance procedure through the
election of forum procedure contained st 717(eX2XBXNiXI} of the

-amended act. Section 4 also provider for de novo judicial review of

EEQ arbitrations in district court. S . .
(b} Amends section 7702 of title & to allow any employees or ap-

. giicam who is affected by an action which is appealable to the

erit Systems Prolection Board (MSPB}, and alleges that the basis
for the action was discrimination prohibited by: e e
{i) 42 U.5.C, 2000A~16;
(ii) 28 US.C. 208(D3;
{iif} 20 U.E.C. 181,
?i} Ry rale. %’?8; Tor policy directive prescribed und
v} any rule, regulation, or policy directive prescribed under
any law described in clauses (i) through (iv), to raise the action
by filing a complaint with the EEQC in accordence with pec-
tion 717 of the Civil Rights At of 1964, uires the individ.
uval who chooses $0 file such an action with the EEOC to select
the procedures specified in one of the following subparagraphs;
‘ (A) The administrative and judicial procedures provided
under sections 7701 and 7703 of title 8.~
{B) The administrative and judicial procedures provided
under gection 7121 of title 6.
{0 The administrative and judicial procedures provided
under section 717 of title of the Civil Rights Act of
1964,

Reguires the agency that carries sut such procedures to apply
the substantive law that is applied by the agency that sdministers
the icular law referred to. :

ows the employee who elected such procedures and whose
claim was dismi under section TIT(fHEXA) of the Civil Righte
Act, to raise the action under the adminisirative and judicial proce-
dures under sections, 7701, 7708, and 7121 within 90 days, $
that no sllegation of an sction based on discrimination can be made
ﬁr the claim was dismissed under saction 717 of the Civil Rights

Allows an employee, where there is no judicially reviewable ae-
tion sny time ‘ai{e? the 129th day, but ne later than 240 days after
making the election, to file a civil action,

Section & . S

Amends section T17(b) of the Civil Rights Act of 1964 by replac-
ing “Civil Service Commission” with “Commission.”

b e——— -
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- Section 6 :
} . . Raeguires the EEOC to isaue rules to ussist entities of the Federsl
_ ) government to comply with section 717{d) of the Civil Rights Act,
- ' rules establighing i written notice, and requirements for the
, collection and preservation of documents and information, within
ooe yesr of enactment of the Act. _

—————— Amends Ruls 18(c}) of the Federal Rules of Civil Procedure to in-

3 clude a provision that timely service of summons and complaint
upon any entity or officer of the U.5, named as defendant, satisfies
both actions filed under section 717 of the Civil Rights Act of 1964
or saction 15 of the Age Discrimination Employment Act of 1867,

o
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®( Bection 8 . : S C . ‘
0e Raqﬂmﬁatihemdmm&hﬁo%&iséﬂab&ﬁuﬁmm -J‘
A ®» { sede or modify the operation of the grievance process, i
(‘.(‘,i Section § . , S
; Requirer that only complaints under section 717 of the Ciwil
8 Act. .

Requires the Commission to provide ee?ﬁr of the timely request
for appeliate review by the Commission to ali parties and to the AJS
isauing the order. Reguires the AJ fo provide the Commiasion with
g;:eor& of the proceeding and all relevant documents and informa-

Allows the eourt to lgmnt {he prevailing party, other than the
Commigeion or the United States, a reasonable attormey's fee as
port of the cost. Requires the Comminsion and the United States
to be ligble for costs and infzrests the same o2 8 private person.

VL. MATTERS REQUIRED To BE Iiscussen UNDER SENATE Runes
A. COMMITTEE CONSIDERATION OF §. 404

The Committee met on June 24, 1993, to consider 8. 404. Upon
a motion by the Chairman, the bill was ordered reported by & voice
vote, with amendments, offered by Chairman Glenn,

B. COST OF THE LEGISLATION

The Committee received a cost estimate from the Conﬁsaiam}
Budget Office, attached {0 thie report, which indicates that there
will be no additional anticipsted cost to the Federal government
from the enactment of 8. 404 The Jegisiation in fact, i &mjm
to res;.itlt $ & cost savings of approximstely 825 million when fully
operational. :

C. EVALUATION OF REGULATORY AND PAYERWORK IMPACT

Pursuant 1o the requirements of parsgraph 11(b) of rule XXVI of
the Standing Rules of the Senate, the Comnmittee has considered
the atory and paperwork impact of 8. 404. It has also consid.
ered the impart of the bill on the privacy of individuals or firms
doing business with the Federal government. The Commitiee's

W ights Act of 1984 filed _Januaryi,l@2shalihcm&dhy
|
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gﬁga&m under paragraph 11(b} must include the four elementsa
B WU '

1. Regulatory Impact—The legisiation will impose no regulations
on individuals, consumers, or businesses; . .

2. Economic Impact—The legialation will have no economic im-
pact on individuals, consumers, or businesses;

3. Privecy Impact-To the extent individuals communicats with
offices or officials of the Federal government regerding investiga.

" tions, those communications have traditionally been subject to pub-

lic disciosure throu records. Acrordingly, the
requirements of the legislation for the disclosure of such commu-
nica&ion% would not violate any valld sxpectation of personsl pri-
vaey: an

4. Paperwork Impact-The lsgisiation wili impose no paperwork
burdens to anyone outside the Federal government, s

VII. CBG CosT EsTIMATE

; 1.8, CoNGRESS,
CONGRERSSIONAL BUDGET Oreier,
. Washingion, DC, July 1, 1993,

gh inclusion in sgen

Hon. JouN GLENN, ‘
Chairman, Committee on Goernmental Affairs,
U.S. Senate, Washkington, DT, _

DEAR MR, CHAIRMAN: The Congressional Budget Office has re-
viewed 8. 404, the Federal En&}oyee Fairness Act of 19983, as or-
dered reported by the Senate Commities or Governmental Affairs
on June 24, 1803, We estimate that ensctment of the bill wonld re-
sult in savings to the federal governmeni of about $25 million an-
puslly, beginning in fiscal year 1988, Enactment of the hill would
not affect direct spending or receipts. Therefore, pay-ss-you-go proe
cedures would not apply.

8. 404 would revise the process by which the Executive Branch
reviews discrimination claims filed by its civilian employvees, prin-
cipally by gpandin the role of the Equal Employment Oppor-
tunity Commission (BEEOC). Under current law, a federal m;;foyee
alleging discrimination may file a complaint with his or her agency,
which the agency may secept or reject. I the agency accepta the
clatm, it then investigates the claim-—under no time limits—and is-
sues & ruling, If the sgency rules sgainst the complainant, then the
mpizi{n&?t g:a uest a review of the case by an administrative

'3 aée

judge owever, the sgency is not obliguted to accept
the judge's decision. 8 404 would transfer suthority io review com-
plaints from agencies to the EEOC, All complaints would be ns-
signed t¢ sn EEOC administrative judge, whoe would review the

case {under a trial format} and render a decigion within 270 days.
Aqﬁa:cies gould not reject the judge’s decision.

e bill also would make several other changes ts procedures for
handling discrimination complaints, including expan the role of
the Office of 8pecial Counsel in the diaciplinazl}:mm. The bill
would hecome effective on January 1, 1994, but implementation
by EEOC probably would not occur untll late in 1885,

Enactment of S. 404 would result in a transfer of work from
other federal agencies to the EEOC, We estimate that the EEOC
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would ineur additional costs of about $70 million muanlvnif the
bill were enacted, based on information from that agency, In addi.
tion, the Office of Special Counsel estimates that it incwr ad-
ditional expenditures of about $10 million anwually. These coots
wouid be more than offset by {o other agencies. In & recent

* report (G&(}IGGb—Qa—G&FSB? the eral Accounting Office (GAD)

reporied on & survey of 29 federal civilian egencies regarding the
costs of the veriousa gteps in the&r:eeaaing discrimination com-
plainta, These agencies estimated that they spent s tota) of $138

‘million in fiscul year 1891 for processing complaints. Under the

provisions of 8. , the agencies would still de invsived in several
steps of the complaint process and would atill foeur wany of these
costa. They w nevertheless realize savings in a number of
areas, including counseling complainants and investigating com-
plaints. Based on the ngencies’ reported costs for ateps that would
shift to the EEOC, we estimats that implementing the bill would
save about $70 million annually for these 28 agencies. Because

these sgencies empley roughly two-thirds of all civilian employees, -

we expect that impleménting the bill would save sbout $105 mil-
liop snnusily for the entire Executive Branch, other than EROC
and Office of Special Counael, assuming that the ap&rgpﬁaﬁom for
agencies were reduced accordingly. Net sa o federal gov-

‘ernment would tatal sbout $25 sullion mm, beginning in fscal

year 19986, . . )

No ¢osts would be incurred by state snd local governments 2z g
result of enactment of this bill. |

If vou wish further details on this estimate, we will be pleased
to provide them, The CBO staff contact s Mark Grabowics.

Sincerely, )
) ‘re}y S FosenT ). REISCHAVER, Director.

T, S Tl

[N ———
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VIII. ADDITIONAL VIEWS OF SENATORS ROTH, COHEN, AND
COCHRAN .

Fundamenta! problems plague the current discrimination com-
laint process within the federal government. That is why both the
?imse and Senate are considering legislative reforms and why the
Egqual Employment Opportunity Commigsion last year executed
new regulations governing the entire EEQ process for federal em-

ployees. .

’ﬂﬂe federal government is an equal o;;?nrmmty employer. The
gwemrnent employs & higher percentage of women, minorities, and

andicapped individuals than the private sector, While the federal
governiment continues to make progress in this area, it is failing o
provide its employees with the confidence that if they do have an
emfécyment discrimination complaint, that it will be handled fairly
znd expeditiously.

Two ve? compelling reasons to examine the current process are
the time delzys experienced by employees who file complaints and
the authority in law which sllows =n agency to overrule a finding
i)g an independent administrative judge. 8. 404 attempts to rectify

ese problems. While the legislation addresses the latter concern,
it is likely to place such an unbearable administrative burden on
the process that it will die under its own weight.

¢ are concerned that the proposed legislation, rather than solv-
ing the problem, could v&mﬁ create new gelays, The legisistion
would transfer to the E the primary responsibility to resolve
an sdditional 17,000 cases per year. 8. 404 would not reguire man.
dstory counseling, consequently, this number could reach close to
80.000. Under the current process, counseling helps to resolve al-
most 80% of initinl disputes. In fscal year 1890, 78,743 persons
were counseled prior to filing complaints. Of this number, 17,107
complaints were filed.

Thie clearly would create a substantial backlog of cases. The
EEQC already handles aspects of some of these cases, but the bill
gives much greater responsibility to the EECGC without fransferring
additional resources,

This incrsased respongibility will come on top of the EEOC's in-
creased caseload from the sgencys enforcement of the Americans
with Disabilities Act {ADA) and the Civil Rights Act {CRA) of 1881,
In the nine months since the Civil Rights Act became law, claims
have Increased 11% ascording to the EEQOC. The fact is that EEQGC
aiready has a burden that it is not able to fulfill. This legislation
will treate at 8 minimum an additional 17,000 investigations to be
undertaken by EEQC each year. :

According to statistics provided by the EEQC, each EEOQC inves-
tigator resolved an average of 88.5 cases in FY 1881, whick com-
pares 10 33 cases per investigaior at ths Department of Housing
and Urban Development, the next closest agency with similar re-

95
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neibilities, Clearly, this legigiation would add a burden to the

EOC which it can not currently handle.

In addition, it is clear from past funding patterns that the agen-
¢y’s mandated workioad far exceeds their budget. This bill would
exscerbate that %biem, The Congress hasg cut the President’s re-
quest for the EEOC ip 11 of the past Itérmra -

For FY 1994, the President requested $235 million, $13 million
over FY 1093 to bandie the incrensed caseload that ia emctad
from the implementation of the ADA and the CRA of 1991, FY
1094 Commerce, State, Justice, and Judiciary Appropriations bill
sliocates 8227 million, $7 million less than the President’s request.

Bhould S. 404 bexome law, the Benate Appropristions Sob-
sammittee on Commerce, State, Justice snd the Judiciary directs
the EEQC in coniunction with the General Accounting Office to
provide to the &p&r:?ﬁaﬁans' Committee, & repert on the total rost
of implementing egisiation not later than 30 days foliowing its
enactment, '

At an emergency Commission meeting called by Chairman Evan
Kemp Jr. on September 21, 1892 to diseuss the Commiszeion’s fund-
ing for 'Y 1993, he stated: .

EEQC investigators aiready are streiched to the limit,
will break under these conditions. We are losing good
staffers because of low morale. Alter all, who would want
s stay at & job that required such 8 demanding workload
when another ageng was offering beiter pay for one-third
of the work? We're alrendy seeing the toll on staff. But the
buman fallout from the funding recommendatione will be
grave. Those who turn to the EEQC for relief will be forced
to wait nearly three vesrs before the agency can resolve
their charges. A woman who files a charge of pregnancy
discrimination, for example, will not see her case resolved
until her child is in pre-school.

Clearly, if the Congress is not willing to provide funding nec-
essary for implementation of the ADA and the CRA, it is going to
be extremely difficuit to obiain funding to implement this legisla-
tion.

The Committee repori cites & General Accounting Office report
which estimates that 3§encies gpent $139 million in 1991 on coun-
seling and processing EEO compiaints. Proponents of this legisia.
tion suggest that this funding can be used i increaze the EEQOC's
budget, However, §. 404 does not provide for this transfer of re-
sources, The bill makes no attempt o address the administrative
or impiementation problemns associnted with the enaciment of this
legislation. In addition, agencies will retain some EEQ responsibil-
ities, so clearly the bureaucracy is not going to forgo any resources
o rigeﬁel‘iagi lation attempls ed up the iri

e the slation ot to speed u process, reguirin
the EEOC to investigute, process, snd adjudicate gn addition
17,000 eases per year without an increase in staff or resources is
extremely unrealistic. N : .
' In & letier W the Committee on August 4, 1992, EEQC Chairman
Kemp wrote: “Let me emphasize again, EEQC is fighting for its
survivall Additional enforcement responsibilities placed on the
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EEOC by this legiglation would have a drastic effect on sur oper-
ations and sur ability to effectively enforce existing lawa."

In addition to these administretive copterns, there are sub-
stantive concerns with 8. £04. The legislation does not require
n}m%zeryacnunaflmg. The !egisl:l??zx provides t)hat *{tihe dmﬁn
of a Federal employes to such {preliminary) counssling or dis-

ute resolution shall not affect the rights of euch employee under

is title” This mection removes a very important and practical
component of the current process and will envourage edversarial
stances at 2 very early stage, instead of promuoling an environment
where mm¥ claims can be resolved through counseling.

The legislation also encourages, or ut least provides, ter up-
portunity for federal employees to m Foderal District Court &t
an early stage in the &rgwedings. his is cause for concern given
the increasing burden those federal courts are sxperiencing.

The legislation does provide for alternstive dispute resclution
and this 18 an improvement over the current 5. ADR provides
for resclution of the dispute prior to an adversarial proceeding.
However, ADR is not mandatory, and once agein, the legislation
appears to favor adversarial proceedings over dispute resciution.

leariy there ia a problem with the conflict of interest inherent
in the system which allows ao agency to overrule a decision by an
sdministrative judge not emploved by the agency. As an emp
of the EEQOC, an administrative §udyge serves s an independent
theck on agency actions. There is greal merit in not having the ad-
ministrative judges subject to reversal by outside agencies. While
employees have the right under current law to appeal! agency ac-
ﬁ%s'ﬁ?ﬁ 10 fﬁiase”tlhmmquax Empl Op ity Comani

n , the oyment unity Commis-
sion puglished' & final rule govemizgg fhué pwm%at & govern-
ment will follow in precessing sdministrative comgplaints and ap-
peals of employment discrimination fled by federal emplovees and
applicants for federal employment. Federal Regulation 1814 pro-
vides for alternative dispute resolution, sv that should be given
some time fo work, In nddition, the new ation builds upon
serme of the time constraints contained in &, 404, and it.might
prove wise to see how the new regulation works in practice.

The effoctive date in 8. 404 1 January 1984, less ithan three
menths from now. Given the vast complexity of the e, end
our belief that S. 404 raiaes pdditional concerns which could exace
erbate the problem in wome areas, we urge that the Committee re-
‘ga‘;vo ;.hﬁ implementation of the new regulation prior to action on

The Committee’s hearing in which several federal smployees tes-
tified to their frustration with the current process offerad compel-
ling evidence that there are problems with the current system.
Time delays and internsl tts are very real concerns. We are
committed o seeing that these problems are addresssd, yet we are
soncernied that unless certain es are a&eswd, this bill eould
further complicate the complaint process instead of improving it.
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IX. ADDITIONAL VIEWS OF SBENATOR STEVENS

I strongly support the goals of 8. 404 to end discrimination in the
federal workplace and strengthen the protection given to employece
who have experienced discrimination, However, I am concerned
that the bill may noi adequately protect the rights of employees ac.
cused of discrimination,

While it iz important thai we move forward to improve the EEQ
process, Fpmgess should not come at the expense of falrness and
equity, For that resson 1 offered an amendment during committee
markup of 8, 2801, the precursor to S. 404 introduced in the 102nd
Congress. The amendment was intended to lend balance to the bill,
previding basic protection of the rights of accused individuals. How-
ever, & modification was made in the amendment language which
weakens the safeguands included for accuzed employeey,

Under 5, 404, an individual am&l:y&a, rather than the emploving
agency, iz held accountable for discrimination rommitted. However,
the scoused smployee's role in the process is limited. The bill re-
fguires eal{’ethat the employee receive notice of the allegsations
made and be allowed to appear at the EEOC hearing accompanied
by counsel or & qualified representative. This is not a new right for
accused employees, who currently appear at the EEOC hearing in
order 10 be guestioned,

While the accused smployee iz not & party to the action as de.
fined in 8. 404, fairness would dictate that the he or she be pro-
vided with protections similar to thoese pfforded to the complainant,
At & minimum, the accused employee should be given a copy of the
allegations made before being interviewed and the employee should
ke kept informed of the p. s of the investigation and hearing
Accused employees should also be given an opportunity o respond
for the record 1o ali charges made against them,

The EEOC level is integral to the complaint process which can
resuif in disciplinary action a%ajnst employess engaged in discrimi.
natory Fractieea» If the EECC determines there is gufficient evi-
dence of discrimination, the case is referred to the Qffice of Special
Counse! (QBC). If the OST decides to initiate action, the secused
employee will obtain due process in proceedings before the Merit
Systems Protection Board. Unfortunately, this due process protec-
tion may arrive too late, after the completion of the EEOC hearing
and investigation, ¢ritical stages which serve as the impetus for
subseguent disciplinary action.

TED STEVENS.

43)
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X. CranGeg 1IN EXISTING LAW .

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, regarding changes in existing law made by the
statutory provisions of the bill, it is in the opinion of the Commit-
tee that it iz necesssry to dispense with the requirements of this
subsection to expedite the business of the Senate.

. ’ 46
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BECTION BY BECTION ANALY8IS :
H.R. 2721 = FRNRGUAL ENPLOCYRR PAYIRNRAS AOT

fection 1 - Short Titls

Sootion 2 ~ Amandmonts relating o Adninistrative Determination
of Federal Pwployes Discrimination Clainms

tubzestion (a)

Ad%itianal definicions,

gubsaction (b)

Reguires the agency to make counseling and a voluntary
dispute resciution process #svallable.

Cunfermes Lhe busden of proof for retaliation ¢lainmg to the
whistleblowsr Protection Act.

Conforms fodaeral sector remediss to private sactor remadies
avallapie urder the €ivil Service Refors Aot,
Subsection (¢}

Regquiras the fedaral enployee to file the complsint no later
than 180 days after the alleged discrimination ocours.

Eatadlishes A procadursl pathway where claims filed with the
incorrect respondent will be forwarded o tha Commission and the
Commisgsion notifies the corract respondent.

Subsection (d}

Reguires the respondeént to ¢ollect and presorve all
information and documsnts relevant to the claim until the
conciusion of all avalilakle adnministrative and ijudicial
proceedings,

Subspection (e}
Reguires the respondent, within 30 daya (allows a 30 day

extansion by written zonsent of tha aggrisved party) of receiptof
the complaint by the respondant, to eithar: attempt to conntliste

H
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the claim; enter into a settlement agreement; or give the con-
plainant written notice of the right Lu flle with the Commission,
or commence & civil action seeking de novo review in the
apprupriate district court, within 90 days of receiving the
agency notice.

subsection (f)

Grants the commission tha authority to issue stays of
personnel actions if there are reasonabla grounds to believe a
stay is neceasary to carry out the purposes of this section.

i
Reguires the AJ to determine if the record is complete,
accurate, and complies with the federal employee rules issued by
the Commiesion. If the AJ determines that the respondent has
failed to provide the necessary information, the AJ, in absence
cf good cause shown, shall impose any of tha appropriate
sanctions specified.

Grants the complainant the right to a hearing on the merits
of any claim not dismissed.

Allows the parties to conduct discovery by such means as
available i{n a civil action to the extent deamed appropriate by
the AJ. Requires the AJ, in the absence of good cause shown, to
impose sanctiona for failure to comply with discovery fully and
in a tinmely fashion.

Grants the Commission the authority to issue subpoenas to

coxpel the raspondent to produce information or witnesses who are
federal or non-federal witnesses.

Reguire the AJ to issue a written order granting or denying
raliaf on any claim not diemiggad within 210 days aftar an
individual complaint is filed or 2 years after a class complaint
is filed. Allows extensions under certain circumstances.

If the order of the AJ applies to more than one claiw, then
tha determination made and relief granted with respect to any
claim not appealed will be enforceable imnediately.

Subsection (g)

Requires the Commissicn to affirm, reverse or modify the
applicablo provision of the order of the AJ not latar than 150

days after receipt of the request. Allows extensions under
certain eirocumstances. , o _
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Reguired the Commission to affirz the determination of the
AJ, and the relief granted ox deunled, if suppurted by substantial
avidence. Requires that the findings of fact of the AJ
arsconclusive unless the Conmlssion Jdelermines that they are
¢clearly erroneocus. . o

Submeution (h}

Allows & federal emplicyee Lo commence & ¢ivil action in the
appropriate district court for de novo review of the claim where
the Commiseion rfails to &sct in the ¢laim within the designated
tine framoes.

Sukssction {1}

Allows the complainant who prevails on a claim, or the
Conmiasion, to bring a civil acticn in an appropriate district
gourt to anforces

f

1. the provisions of 2 sottlement agraement;

2. the provisions of an order iasued by an AJ whare no
appeal to the Commission is mought and no civil action
is filed; and

3. the gzaviainna ¢? an order ilgsved by the Commission if &
timely civil action for de novo raview ia not commenced,

Subgection {3)

Requires any award under this section to be paid by the
federal entity that violated the act, from any funds pade
avajilable to the entity by sppropriation ar atharwise,

Subgection (k)

Regulires the agency grant the agyrieved federal smployee a
reasonable amount nf paid sdministratvive leave for tise
-reasonsabhly expended for, and participated in, clvil andjor
adniniatrative procesdings in nccordancs with rogulations ispuad
by t?a gommiasian in accordance with regulations issued by the
Comission.

Subsaction (1}

For nonpelitical appointeas, aliocws the Commission to
withhold salary of the smployoo doternined to be non-coapliant
with the order of the commission. In the case of political ’
sppointees, the Commission may notify the Frosident that the
enployes has failed to obey the order of the Comnission.



Subsection (m)

I an adminigtrative or judicial proceeding in which a
finding of intentionnl discrimination is wade {other than an
empioyee practice that is unlawful because of its disparate
inmpact}, a copy of the orxder or judgnent shall be tranamitted to
the Offics of Special Counsel no later than 60 days after the
sntry of such ovder or Judgment.

Soction 3 ~ Anandpents 6 tha ADEA and the Rehabilitation Act of
1873,

subsection (a)

Make the technical changes necessary in the ADEA and the
Rehabllitatian Act to rsguire Section 717 of the Ulvil Rights Act
to apply in the same manner as Section 717 claims.

subgection (D)

Allows 6 »month extension to Sring civil action undar tha Agt

tor Age discrimination claims and Rehabilitation Act claims which
sre pending at the time of enactment.

Section &
Subsection {a)

Anandes BSection 7121 of Title V grievance procedurs to
confornm-to Title VII changes,

Subsgection (b))

Anaonds Sectlon 7702 of Title V to parallel the change in
adeministrative procedure provided for in Title VII.

Provides that agencies shall apply the substantive law that
16 applied by the agancy that administers the particular law that
is ths ?ndar ying basis for the clain.

suhnamtinn {cd

Anande Section 1214 of Title V to direct the Epecial Counsel
in investigating and seek disciplinary action of prohibited
parsonnel practicer upon recaiving notica of a diacrimination
claim pursusnt to thae Bill.

¥
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subnaciﬁji on (4)

Providos that recorda relating te sny personnel action shalil
be maintained by the empleying agancy for 276 daya.
Sub&eatien {e)

Amords £iling deadline under Titlo ¥ te %0 daya.

Bubsection (£}

Amands section 1212 {c}{2} of Title ¥ to allow the Offica of
Bpecial Counmel to intervene in an action brought by an
individual under section 1221, or 7701, where the appeal is
brought by an individual pursuant to thia section.

Section 8 ~ Minor Technical Amendments

Saction & » Procedursl Guidelines and Notice Ruleaes

Ssaction v Rules of construction

Section 8

Effective Date and Application ¢f Amendmentsa
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LOBBY REFORM ACT OF 1977

TUESDAY, AUGUAT 2, 1877

U.8. SgxarE,
Cosreree o8 GOVERNMENTAL AFFAIRS,
Washingten, D.C.

The committee met, pursuant to notice, at 10:20 a.m., in room 3302,
I}irk;hzg Senate Office Building, Hon. Abrabam A. Ribicoff (chairman}
pres: g

P‘resegz: Zenator Ribicoff.

Stafl present: Richard A. Wegman, chief counsel and staff director;
Paul Hoff, counsel; Paul . Rosenthal, counsel; Constance B. Evans,
counsel to the mirority; and Elizsbeth A, Preast, chief clerk.

Charaen Bieicorr, The comsxittes will be in order,

; OPENIRG STATEMENT OF SENATOR RIBICAFF

Today e begin heartngs on iabbging reformn lemislation. This com-
mittee held § days of hearings on loobying legislation in the lust Con-
gr=ss before reporting a bill to the Seuate. The Senate overwhelmingly
approved that bill 82 to 9. The House, too, passed s lobbying disclosure
bill, but unfortunately it was too iate in the session to reconc&ieiég,

versions of the two Houses, : ‘ :

The vast majority of witn t the camnuttee’s prior hearings
agreed that the present 1848 actfis too limited in scope, vague, and
m{oﬁ;e_gble, As » resuif, uncer the present lsw large aid SOPRSE
cated direct and indirect lobbying efforts go unreported. For exampla,
one company recently reported spending over $i million in 1976 in
lobbyinf on 8 single pill yet no reporis of this lobhyingbactimt«y were
required by the present law. In addition, pgrassroots lobbying solicita-
tion campaigns, which tan result in a flood of latters ~ud telograms to
Members of Congress also go unreported. Well organized groups can
use their compulerized memberskip Iists to solicit great numbers of
people in a short smount of time-ss the Congress has seen most
vividly in the past few months,

Lobbying 15 an essential part of the legislative process. Indsed, the
democratic process depends on Jobbyists to help schieve balsnced and
effective legrsistion.

Yot if people are to have [aith in the defmocrat’c orocess. iha
precess cannol TEMAL shronded in secrecy. LHE peopie huve a nght
OW WED 13 SonauCmy thrprbivsausinesaad Oy Wil Means 1618

Deing conducied.

ﬁﬁﬁ ng reform legislation is based on the same objectives which
were betind the passage of the Freedom of Information Act and the
sunshine law; that is, & strongly fel? need to open up the processes of
Government to public serutiny. ,

(1




2

 The reeeuii% assed ethics legislation was an important step toward
inproving public confidence in the Congress. Passage of effective
lobbying legislation is needed to complete that restoration of confi-
dence. But if we pass lebbying reform legislation that does not cover
significant lobbying sctivities it will be no reform at all.

‘Amy new legislation must be effective while at the same time not in-
fringe on first amendment rights. Any new legisiation muyst be fair; it
must apply evenhandedly to all interest groups which engage in
significant efforts to influence the decisions the Government makes,

Enscting a new lobbying law will not be easg, but it must be done
if we are to contipue to restore tha faith of the American peopls in
their Government,

, Our first witnesses will be Senators Kennedy and Stafford. No two
Senators have spent so much constructive {ims in shaping this iropor-
tant legislation. And I do hope that today, as we begin hearings on
this bill, that those of us who are interested in effective lobbying legis-
lation will see & bill passed that has some mesning.

- Thaok you very much, Sepator Kennedy and Senator Stafford. We
welcome your testimony and you may preceed as you wish.

TESTIMONY OF HON. EDWARD ¥. KENNEDY, A 7.8 SENATOR ¥ROM
THRE STATE OF MASSACHUSETTS, AND HON, RORERT T. STAFFORD,
AUS. SENATOR FROM THE STATE OF YERMONT

Senator Kenwgoy, Thank you very much, Mr, Chairman.

I would like unanimous consent to be able to fils our statement ss
printed in its entirety,

Chairman Risicorr, Without objection the entire statement will

in as if read. _

Senator Eexwepr. I will summarize the points included in the
statement. I offer it on behall of myself, the Senator from lowa, Mr.
Clark, and the Senstor from Vermont, Senator Stafford. Senstor
Stafford has been working in this area perbaps longer than any Mem- -
ber of the Congress. He had a very active record in the House of
Representatives on this issue before coming to the Senate. Senator
Clark and I bave introduced different pieces of legislation over the last
7 years,

Firat of all, T want to thank you, Mr. Chsirman, {or conducting
these hearings and focusing on this issue. We acknowledge your
leadership and the leadership of the other members of the committee.
We were snormously %ieaseé by the legislation that was reported out
of this committee in the last session and that passed the Senate. We
are nindful as well of the fact that ;igot caught up in the rush for ad-
journment. Legislation was approved by the House of Representa.
tives, as you mentioned, as well as by the Senate, and it just failed
because cf the shortage of time. But that has not made the importance
of this isvue any less, It is even more appropriate today than before.

We have taken a series of other actions in tha Congress to ?}t% a
restorstion of integrity into the whole legisistive process, Earher
this yesr we passed the ethics rode. We passed Senate Resolution 4,
to try and provide more carsful allocation of responsibility within the
committes system. On the floor we are pow debsting election reform
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and the public financing of elections. And one of the most effective
reform steps taken by the Congress was the Budget Reform Act for
greater sccountability in the allocation of scarce resources.

Ii there has been one missing link in the sttention of Congress to
reform, it has been in the ares of Jobbying. That is the basis for the
legislation on which we are testifying here today. You are very
familiar, Mr. Chairman, with the serious weaknesses of the current
law—the fact that it only covers those whose prirzeizai purpose is
lobbying. And you sre familiar with the fact that AT . & T. ¢ ded
more than ${ million in terms of the Bell legislation, a3 reported to the
FCC, but the expenditures were not reported under the Lobbying Act.

The El Paso Natural Gas Co. spent close to $1 million on the
divestiture issue, but was sb'c.f0 escape the purview of the existing
Lobbying Act because it was not the company’s principal purpose.
That issue has to be addressed-~the principsl purpose issue. -

Second, the current legislation does not apply to lobbying within
the executive branch. Obviously, that is an important omission which
has te be addressed, and our legislation addresses.that issue.

Third, present law does not cover grassroot lobbying campaigns,
which 1 think all or us in the legisiative process are familiar wth.
The stirring up sixd drumming up of lobbying sctivities at the grass-
rogts level 1n local constityencies 18 something that should be covered,

Finaily, the enforcement mechanisms in current laws are a sham.
They are extremely weak, The Seeretary of the Senate and the Clerk
of the House have weak authority to enforce the legislation.

A basic provision of our proposed legislation is to provide a two-
tier system of registration and reporting, in order to minimize the
burden on relatively minor lobbyistz. The two-tier approach i3 com-
parabla to that in the Internal Revenus Code, which uses a short form
and a long form. We have tried to be sensitive to the requirements of
reporting in & way which will make it easy for those who only have a
casusl lobbying interest. The longer form will provide the kind of
needed information for groups which have more intense and persistent
lobbying activities. The tests of coverage that we propose would
require extensive reporting only by major lobbyists,

Second, our bill covers only orgsnizstions, not individusls; in

neral it covers paid employees, not volunteers. I think that is an
important distinction. Bul volunteers themselves, as officers of
to?ggying argsnizations, might be covered, if the organization also had

aid wo
P Cheirman Risworr. Let me ask you, Senator Kennedy, do you
think that public interest lobbyists should be treated any differently
than any other kind of lobbyists?

Senator Kenyepy, No. [ think if the legislation is going to hava
credibility, they have to be included. We have devised a test that would
reach the principal lobbyists. Under the tests thaet we have proposed
the coverage would include Common Cause, Ralph Nadar, and other
public interest lobbying organizations, as well 85 other lobbyists,

Chairman Risicorr. ] think it is important for the public to know
whe is in back of every piece of legislation. [ am always puzzled why
public interest groups do not want 1o come inte the sunshine, and wapt
to stay in the shadows. That alwavs (iauzzies me, If they are public
interest groups, they ought to be proud to be advocating their causes
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and let the public tnow who they represent. But personally 1 could
never go for & bill (st ex7mpted public interest groups. [ think public
interest groups, chambers of commerce, manufacturers associations,
labor unions, the AMA— ver gronp in society should be treated the
same when it comes 5 this type of legisiation. T am glad that you two
pentlemen agres with me,

Senator Kexwepy, Of course, you know that the public interest
group, Comman Cause, supports the legislation. That is one major
public interest group that supports this legisiation snd that would b
covered, Their support for the legislation is useful and worthwhile,
and they would be included in the coverage.

Chairman Risrcorr. As you analyze this legislation, do you see
where this legislation would have an adverse impact on small, grass-
roots lobbving organizations?

Senator Kgxxepy. No. The answer would be no, Mr. Chairman.
We have been extremely careful in the drafiing, as the results of your
hearings ldst year snd your own sensitivities on these issues, to address
that igsue. There are s number of Supreme Court opinions that provide
general guidelines for congressional action in this ares. In general,
those guidelines ailow extensive disclosure snd reporting, I think we
conform with those guidelines, and that the requirements will not have
& chilling effect.

We have alse recognized the importance of lobbying aetivities. It
is a right protested by e Constitution of the United States. It should
be understood that these who are the strongest supporters of this
reform also believe deegiy in the constitutional right to lobby, as an
expression of free speech under the first smendment. The same applies
ko grassroots lobbying. But in the case of massive solicitation campai
to mfluence legisiation, we also need to have reporting and the dis-
closure. Under the Valeo case in 1976 and other Suprems Court rulings,
we believe that reasonable reporting and disclosure requirements may
be be epacted, without interferring with rights protected by the
Constitution. ,

Chairman Risreorr. Also, I think what is impertant to realize thet
we have been very careflul to assure every citizen, and every group of
citizens, the right to contact their own gnngressmen and Senators of
their State, This is & right that they have, and in no way are there any
restrictions upon people from your State or district to legitimately
snd aﬁmperiymwizezizer they are for or againsb & pieco of legslation—
spesk and write a8 many times as LEasasi ls to their own duiy elected

gmsezziaiizm snd 3enstors. Is that not so? o

nator Svarrorp. Mr. Chairmap, our hill, in the exceptions
the synopsis of the bill on pags 7 of our statement indicates that con-
tacts with Senators or Congressmen representing the home Stste of
the organization or the SMSA in which the organization is located aro
among the exceptions, and I think that is wisdom we developed from
Iast year’s hill. . C -

Senator Kexvepy., Mr. Chairman, just finally the enforcement
through the General Accounting Office, ] think, strengthens the enforce-
ment mechanism and is extermely desirable in the legislation, Oversall,
we think that this piece of legislation is an essentinl part of the ongoing
reform effort within the Congress in many different areas. We want to
bring the sunshine and sunlight in, We want to increase the awareness
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sf the American public of the way groups attempt to influence ths
legislative process. We subseribe otrongly to the constitutionslly pro-
tected right for lobbyiag activity. We believe in it, and I think a.l} of
us have benefited from tt. So has the country in msany instances. But
it is sbsolutely essential, we believe, that those who do sitempt to
influence Iegisl};tian should be subject to reasonable reporting and dis-
closure requirements. We believe thet the legislation we have intro-
duced remedies the weaknesses of the 1948 act. These reforms will
serve us well in the future.

I might just touch briefly on some of the issues that have been raised
in terms of this legislation, and that [ hope this commitiee will
consider.

One issue involves the coverage of the executive branch. We feel
there ought to be ~overage of grants or contracts worth $1 million or
more. The administration suggests a $10 million gutoff, applied cnly
to contryets. On the question of the application to grants as well, ws
are basically aﬁen, We would ke to have grants mcluded, but the
point is made that since grants mostly go to States and local commu-~
nities, coverage might not be necesgary. I think the record ought to
be established in thess hearings, but we are reslly quite Jexible, based
upon the informstion that is gseveioped.

We are also mindful of the NAACP v, Aladama decision of the
Su;r)reme Court, as it relstes to the issue of disciosure of contributors
to lobbying organizations. We favor disclosure. The Supreme Court
sllows disclosure unless there may be some degree of harassment. We
have tried to be sensitive to the issue, by requiring diselosure ondy of
large contributions to lobbying organizations. We have sst thresholds
on that—-3$3,000 of contributions to organizations where lobbying is
1 percent or more of the total budget. The threshold is high enough
to exempt the smaller givers.

On the question of grassroots lobbying, Senator Stafford has talked
ghout this issue. [ think it is extremely important to cover such lobby-
ing. Tt is‘obviously a major method of imguencing legslation.

On the threshold for the two-tier system, the test of 15 contracts a
quarter is relatively arbitrary and could be adjusted. But 1 would

hope that the comimiitee would retein the concept of the two-tier .

system. [t reduces significently the compliance burden of many lobby-
Ists, without exempting them completely from the act.

Just one or two additional points—in the etuics cods that we passed,
the reporting provisions are annual. We think that reporting by lobby-
1sts should be quarterly, so that Congress can have the benefit of the
reports while the ie%siazm 15 stitl being considered.

Another issue is the question of logging of contacts with the execy-
tive branch. I bave other legislation in the Judiciary Committes on
this. I sm also working closely with the administration to see whether
such a provision could be im %mente«d by Executive order. So no suca
provision is included in our bill at this ime,

Chairman Risicore. Thank you very much, Seaator.

Senator Stafford, do ’IY% want to supplement that? ‘

Senator Starrorp, Thank you, Mr. Chairman. I do not think I
should take much of the commitiee’s time. I join of course in what
Senator Kennedy has said and I feel s little bit that we are carrying
coals to Newcastle, because I know of your distinguished record in
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managing & bill on lobbying reform last year. Much of what we have
placed in this bill this year is the result of the work which you de-
_velaped——the hill which came out of this committee last year.

I aggree very heartily that this is & highly desirable move, It would
be the fourth or fifth element in the various steps we have taken or
can take to bring sunshine to the operations of our Governunent and
by that means, as Senstor Kennedy has said, to move effectively, |
think, to restere confidence of the American people in their Federal
Government.

Chairman Risicore. Thank you very much, gentlemen. We will
need your help on the floor and I do appreciate your coming here to
give us yvour views, .

[The prepared statement of Senator Kennedy, Senator Clark, and
Senator Stafford fellows:

soisy Tesrmoxy or Sevsron Kesngoy, Sexavor Cuark, axp SgNavox
Starrorn

Wa are plessed to pppear before the eommiiwe this morning to present our
views ¢n the nesd for refort of the Federal lobhying laws and to nrge the Com.
mittee 10 syppors 8. 1785, the Ll we have introduced to achieve such relorm.

At the outset, Mr. Chairmar, we com.tend your own commitment te lobbyiag
reform and the commitment of the stber members of this comrmittes,

in x sense, a5 these hearings hegin this morning, we osre picking up torday
where we left off inst year. Congress came elose in 1976 to accompiisbing the
goal of lobbvinn reform, Both the 3enate and the douse prssed zeparste Lills to
ehieve such refarms last vesr, hut the end of the session was pear, and time ran
out beiore 4 zonforence eould be held 10 recopelie the Senate and Hoyse bills,

We hope that the surrent Congress will comple.e the job, We are plensed with
the progress now being made on the issue in the House of Representstives, and
wz are nopeful that the Senste will set promptly, so thas lobbying reform onn
take 5 place among the other major institutional reforms that are helping to
restors public confidenee in the integrity of governmeant, _

In recent years, Congress has takep imporians stepy towsrd reform in a variety
of areas. The Budges orm Act has brought o new measyre of contrel and
discipiine to the Federnl budge:, Public Roancing has ended the zorruption and
the appearsnee of corruption of lorge spscial interest monay in Presidentisl
aleetion campaigns, and o major reform bill i now being debszed on the Senate
faor for Congressional elections, Both the Sennte and House have sdopted strict
new codes of ethies, and have roorgunized their archaiv ¢omnitiee systems to
deal more efectively with modern fssurs, In these and ather ways, Congresa has
estabdished o significans record of worthwhile reforms in many different simas,

But o far, lobbying reforrs has been the migsing Jink, {3 is perhans the most
imporisst remnining item on the unfinished sgenda of governmant reform, We
urge the Sensis and the Houss to close the gap by snacting effeciive lobbying
reform leglsintion.

In approaching such reform, we emphagize the valuable and indispensable role
that tobbying piays in both the legislstive snd executive hranches, Lobbying is n
basic eonstitutional sight, protected hy the First Amendment. The fow of infors
mation 1 Congress pad o svery Federal sgency is a vital part of our demorratie
system, Without i3, government could noi funption. Nothing that we propose
would inhibil o diminish the %oy role that lobhyists must nevxssarily perform if
government is 1o he geouinely responsive 1o the people.

Byt ther: i p darker side to lobhiving, & side {gig is responsible for the sinister
ronpolntion that lobbying often has. In large part, the connotating derives from
the sperecy of lobbying and the widesprand susprcion, even when totally unjustic
find, that secrecy breeds undue intiuenes and corruption. It is hul 3 short step
from there to the cynical and updeserved view that government itself is the
eaptive of wealthy citizens and powerful interegt groups with special avcess to
Congress and the Exeputive Branch, :

The current law, the Federsily Rg?ulatien of Lobbying At of 1948, I8 30 waak
a3 to be slmost totally ineffective. In part, the 1946 Act was fawed {rom the
veginaing, because it wus o timid approash t0 & mejor growisg problem. In pa,

]
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bowever, ity ineffectivencea is also the reaull of the Supreme Court’s decision in
Linfled Statza v, Harriss, 347 U8, 812 {1954} which narrowly construed the am-
higuous provisions of the Aet. For over twenty years, Congress has nequisseed
in the Court's decision, content fo let thix tame and toothless, paper tiger patrsl
the lobbying jungie, ruther than give it the teeth and strength and mwuscele and Tons
it ought 1o bave.

We find Bve sericus defects in the current Inw:

Fires, the carrent law is spplicable only to these whose "principal” purpase s
lobbying. Av o rwult, many arganizaziwa have been able 1o mount massive lobhy.
ing eampaigns outside the law’'s requirements, because lobbying is not the organ-
ization’s principal purpose.

Second, the zurrent law is spplieabie anly to a persns who “selicita, coliscls,
or receives’” monoy or asy other vhing of value for lobbying activities, Persons
who merely sxperd their own funds are not eovered by the Act, They ar. lobby-
ists only i thev receive funds from others and spend (hem for gebbyinig,

Tha Buprems Court's opinion by Chief Justice Earl Warren in the Harriss cose
conisined an explicit invitation 1o Congeess to close the loaphole in this arsa, Ag
© the Caurt stated, if 2 brosder construction of the Act is o bavome jaw, it ¥is for
Con to accompiish by further legisiation.”

e invitation f3 morfe timely thap ever now, because, sx Mr, Justive Jackson
stated in his dissent it the Harrizs case:

More serisus evils affecting the public interesi are to be [ound in the ways
lobbyists spend their monsy than in the ways they obiain it.

Third, tﬁi current law 13 applicable cu{y 0 “direct” communications with
Congrespwthut is, lobbying ihat involves "button-holing” of members of the
Senate or House. It does not apply te “indireet” or “grass roota” iobbying, by
which organitations soiicit others to communicate with Congress, But soms of the
most widespread and offective lobbying campaigna are carried wut in this way,
using computerized direet mailings, newspsper advertisements, radio or TV
brosdensts, or other modern techaiques of mase esmmunieations.

Fourth, the current [aw is appiivable only 2o lobbying of Congress, it entireiy
omita any coverage of lobbyiog of the Executive Branch, even though roassive
%obbyin? campaigns are frequently aimed at executive decisions, especially in the
sres of Dicrative govarpment granls and contracts.

Fifth, the current law has o weak gnd inadequate enforeemaent mechanism, with
enforcement lodged in te SBecretary of the Senate and the Clerk of the House,
One of the major doferis of the 1948 Act is 12 failure to estsbiish olear cut responsis
bilities for sdministration, enforepmont and anslysis of jobbying activities, As s
result, mueh of the information available under the present Acs is unusable and
ita provisions are largely unenforveshle, A much mors effeetive progedure is needed
1o coordinute the requirements of disclosure and fo police the law, .

A3 u regult of these and ather defeets in the 1946 Act, vast amounts of lehbynp%
antivity go anreported nnd undisclosed; vast unsern resaourees are apent by apecin
intersst groups anxious to win the rich favors that goverament can bestow, Vash
underground rivers of inSuence money guietly seep into the foundation of our
system of reprosentnative government,

Reeently, for example, AT & T reported to the Federal Communivstions
Commission that i spent over 31 milllon in & siogle calendar guarter in 1978
i lobhying R 4 communicsticns bill—the so-called “Bell Biti™wwwhich would
snhance AT & T's dominance i the flaid moking it more diffienls for stber firms
10 compete, and reverse the FCC's surrent policy for promoting sompetition
Iﬁ; g{ﬁmmmicaticns, Yet nio reports of this lobbying activity were filed under the

g Act.

Elml-{}éeg; El Pusn Natural Gas had reported o the Federal Powar Comoission
that it spent nearly $900,000 in 1971, including a 350,000 fee to 5 Washington,
D.C. law firm, in [obbying for s bill invelviag divestiture of & pipeline company.
But El Paso Bled ao report under the Lobbying Acs covering thess agtivities.

On many other issues, the current Lobbying Act has becOme s caricature
of proper leginiation. Huge smounts of labbving money are being speat o in-
Huenes devisions by Congress and the Exceutive Branch., The daily headlines
deseribe hotly contested battles over deregulation of natural gns und ather lssues
involving the President’s energy pian, with jiternlly tens of billions of dollsrs at
stake. A iarge coalition of business groups is oppesing the vreation of 8 Consurer
Protection Ageney. The American 1‘?&:12 Tawyers Associntion is vigorously
resisting the ssacument of & po-fsull ouw sgurapee bill. Hesith assoviations
and hogpits! groups are opposing the Preident’s hospital cost sontrol proposal,
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' The girline industry is opposing the Prosinent’s proposals for doregulation. And
’ it s sbuious thad the President’s comprehensive tax reform proposals will mest
Vet serious resistance from weib-heeled special interes groups anyisus to keep theiz

o leopheles, Conversely, on many of theee jssups, well finnneed inbbying campaiges
Inoanppert’ ol shesa fnibigtives aee telpg rranized By isbor nnioss, sousamer
grontls and vther infueatinl ctitise,

Tor zame extent, the balance (s being redressed todny In favor of the ordinary
citizen by the rise of pablic interest lobbizs Hke John Gardner’s Common Cmuse
. and Raiph Nader's Public Citizen, These public intorest groups have now devel.
- loped to a point where o particular igsues they gre a genuine soures of counter-

vailing puwer agsinst the entrenched special interest groups. They are performing
an outstnnding public service, But the rise of pubils interast jobbies fo no way
riciiices the need for offcvtive lobhving reform,

v The existing disclosure 1aw is an empty promise; Written for anothar and

quicter vra of eur notional Hfe, it is a gencration cut of date. 1t has uow become
s scondsl and 3 aalional disgraes,
Fow, if any, of the spormeud corrent lobbying activities will be disclosed under

e the exisiing law, The 1948 Act does pot oven rovend the tip of the ieebhorg of
A modern fobbying, it would be more aenrate to say that the jvebery is compietely

- sulamerged where lobbying i2 voneorned.

The relaring we peopose are designed to dispel the secrecy and suspicion surs
- rpunding lobliving, by opening up the practives of lobbyists 1o full publiz view,
: The proposals are based on the straight-farward raticnale that supnlight is the
best dimelectant, that disclogure i3 the most auitakle antidote 1o lobbying sbuses,

angd tna% jebbying lswse should identify presssres, not restriet them.

The bitt we have intreduced s intended to eliminate each of major defects
cf the present inw. Iv will apply the same evenhanded standurd to 2l lebbyisty,
Thase engaged ir lobbying for business, [abor, public fnterest groups, and special
internst grauns will all be subjest o the same requirements of reportieg and

_ digelnsure, All we ask is that their major lobbying activitise should be opes to
pukiie view. Congrese and the country deserve to obiain ascurste and useful
‘ information oo the principal lcbbying activities that seck to infuence legisiative

and axeentive actiong,
.- A% wo atlachment 1o our testimony, we have included p detailed summary of
v our bill, In essenee, the propoved legisistion is a compromise version that attempts
to huild 5o the cxperience of the Seante and Houge debates in 1978 and the hifls
wo pusensd Iasd vear, Our ¢ i to preserve the key reporting sad disclesure
roquuirements for Congressioass snid exeeutive ohiiving activities, while avoidine
i?i;?‘fi!‘ﬂsi}mt} previsions on iedividuals aad orgonizations who are neg intordve
ahbyiste,

The geincipal aspeets of the logislatinn sre 15 follows:

: L. TenTier Threshobile3s 4 v vonespy in the legishitica, we suppory the
establishsment of o twoetler system for repertiasg and Jdiselossre of lohbying
aetivities, Those whe cngage in eelutividy minor Jobbying will be required {o file
shly u "short form—uwanlly & page in length--identifying thale Jobbring activi-
ties, Orgonizations engaged in mors extensiva lobbying will fle o “long ferm,”
- giving s mwre detailed pirtare of (peir setivitdes and expenditures, as well as

diselosure of thoir principal lobhyists and congribsutors,

- 2. Greama Routs Lobbying-—~Ths bill would requira reporting and shaclosure of

sulsstantisl grass mots lobbyisg--ihat i3, lurge scale solicitations e iohbyists
designed to stimulate others 1o commaieate directly with Coengress, The threshold
. for apgtication of the U#ll--33,000 n quarter in expenditures for such solicitations—

- is intended to avoid the anplieation of the restiremoents to modest Sindireet!
lubbiying astivities, but to requien distivsure when these griss roots campaigns
<7 Become sulistantial, We belfeve that the :ppliestion of the reporting and die

cloaurs reqUIrcments ta ensy Toote lobbeists is cousistent with the Flrst Amendd
ment sl ronstitutional under the Hatriss decision. Tt i slie supported by the
Suprame Court's more recent decizion in Buckiey v, Valeo, $24 U801 {1978}, which

N sustained the regerting and disclosure roquirements for campsign contii mtiona
" and espenditures dnder the Fedecs) clection iswy, including ihe reguircuwents
applicable t6 indspendent expenditurss and to imteraal communications by

: membership vrgacizationy,

3. Government Grantd and Contitracis—The bill woald alse require reporting

v ord disclosure of lobbying directed townrd omployees of the Executive Branch,
in vircumstances involving grants or contraets worth $1 milion ar more. By
Lmiting the aprlication of the B Lo this aren, the legislation wili cover lobbying

ey
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Toward that erd, Congress has ool sought to prohilu: these pressures, It hax
merely provided for a modicum of informstion from thaee whe for hire attempt
to inAuence fegidation or who sollect or spand funds for that py L

Ouer thirty raars have passed since Congress List seterd to require information
abuus lobbying pressures, More thas twenty yvears bave passed sinee the Horriss
ease, in which the Supreme Coure invited Flongress to take more efective activp,
In the jnwervening vears, thers has heen 5 resolution i the role of Congress and
in the way lobbyista operste, I3 is time to meet the modern challenge of reform.
Congress and the Americsa people are entitied to know the wxaws our laws are
made and carried out.

Stssainr or KenNent-Crigs-Srarroan Logarina B, X, 1783

WHO MUBT REGINTEH

Oreanizations with paid employees, not individuals or organizsiions composed

of volunteers, . -
Lobbyists required to register aill use either & “shart form™ or 5 “long form®

for registration sod disclosure, depeading on the degree of Inbbying setivisy,

USHOMT FORN LOBBYISTS

Organizatior makes 15 or moee oral lobbying contacts in 3 quarer.
Registration Form:
Identification of the orzanization,
Approxituate number of member Individunla and arganizations,
erly Diselosures Requirements:
Gifts nver 835,
Receptions costing over $580,
Deseription of the orgieization’s ten most important lobbying issues,
Grast roots wheitations reaching 500 persens, 23 officers or directors, 0
empiovess, or 12 afitintes.
“rong rorw’ LOBATISTS

Teste for soverage of organization:

Bpemds 31250 or mare & guarter to retain vatside lobhvists,

At feast oge employee spends 24 houry a querter in lobbying, or twu employees
spend 12 hours or more in lobbying,

Spemds 85,000 or more 3 quarter in soliciting others te fobhy.

Registration Form:

Ssme ax short form, plus:

Tdentifiearion of retained lobbrists aml sssocistes,

{entification of emploves whe 2pend 12 hours or more o quarter o lobbying

Diiselonnre of shues or contributions of 33,000 or more a year, if lobhying expenses
rxceed 197 of the vrganization’s buydget; disclosure hy caregories of value.

Description of the methnds by whish the organization decides it fobbyiag posi-
tions. ¢

ehy Diztlosyre Eequiremenis:

Smme 58 short form, plos:

Total expenditures for lobbying, with percentages Tor direct lobbying and grass
ryots lobliying, )

Labbyists retained iy the organization for eacnh bsue smd the fees paish,

Description »f the organizativn’s 30 most importans isses and the oificers and
empiorens why jobbied on each.

EXECUTIVE BRANCH LCIBYING

Agpplicahis to gracts or conimets of 31 milliou or more,
Biselosure requirernents similir 1o those for *lopg fotm™ Inbsbivists,

EXCEPTIONS

Contrets with Senators or Congmssmen representing the home siate of the
crganization or the 3MEA in which the organizsion is located.

{ommugications by Federal smplovees or State and losal officisls

Public testimony w Congress,

Pablic spesches, srticles or broadeasts sther than paid mivertisements.

fndividuals acting to redress personul grievances or ¢xpress epialons.
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Activities covered hy Federal election taws,
Compunications made in person by ore registered organization to s affiipted
o ization which is registered under the Act,
sreanal 1rovel #xp nxew up o the Federal per diem,
Hegular publieations of veluntary membership orgasizations, where the publion.
tion is not primarily deveted tp lobbying.

ENFORCEMENTYT

By Comptroller General and General Accounting Gffice.
Compile aod eross-index reparts.

Investigate vielstons,

jssue advisory opinions.

Initiste civil proceedings to comupel comblianes.

PENALTIES

Civil penalties up to 55,000,

Criminal peaalties up te $10,000/2 yvenrs,

Chairman Riscory, Patricta Wald, please?

Thank you, Ms. Wald. Will you introduce the member af your staff
who is here with you?

TESTIMONRY OF MS8. PATRICIA M. WALD, ASSISTANT ATTORNEY
GENERAL OFFICE OF LEGISLATIVE AFPAIRS, DEPARTMENT OF
JUSTICE

Mse, Warn, Yes, SGenator,

[f I may I will introduce my relatively lengthy prepared statement
for the record.

Chairinan Rinicorr. Withous objection the entire statement will go
into the record as if read,

Ms. Waro, 1 wmill summarize it very beieflv,

I would also at this time like to introduce into the record a shorter
statemient by the Deputy Attorney General, Peter Flaherty, endorsing
and underseoring his commitment to the bill,

Chairmsn Rimcorr. Thank yvou. Without objection the statement
will oo into the record,

[The statement follows:]

|
SrarEsesT oF PErer F. Frazeasty, Dreporr Arronrscr GENIHAL,
. BepsrTuenNt oF JESOICE

3. 1743, the proposed “Lobhying Reform Ay of 1977, is ap imsporsant i
the cenziﬁmgiﬁw of the (Zzz:g%m and of this Admanistrstion 1o mxkes’ffaiiw
absle vo the publio significant information en the smirees of influrnce on the legisiative
process, § regres thae 1 cannot be present o3 {oday’s hesring, but wish 1o express
both the Admipistration’s and my own enthunriasm for etforis to make more
2ffective provisipn for registration and disclostire by organizations engaged in
systemstic prempts o influenee the content or disposition of legisistion.

The shortcomings of existing law in this sren peed not be repeated here, Tt sufe

fices 1o fay that we need j pew statute which will expan
organizstions cgvered, the EINAR of contacts TREY TGRS Wit
ik JQY&NM Bilh, S EGVIGE b TG 3 _T_'t & S O
didBangtt £ F00 the QURLLIT TASK Of 2otomOISHIng 1acth AL UIBRT R
hibitifig tHe WHHDENESS of CiMiten groups 18 peunen the Congresd on sssues of e
stanee to tBem, as they nre eptitled to do undsr the Fimt Amegdment to the
oustitation,
Each of the threshold tes1s which might be used in criggering the registration
andg reporting reguiretcents of s fobbying hill such as 8. ¥ resents Bosh we
vantsges and disadvantsges. ALl of the tests proposed in 8, /4785 are reasonsbie

d the ypes of

‘ | Tn 0847

SgmitE - 0 -2 ' k\‘&w’
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apes, f_xce’pt thad ¥» do not favor Lhe establishment of any i;zdegendmz Sriggerin
devies based solely upon lasbiving solicitations as defined i1 the bill, As s practics
matter, it it very doubiful that any lobbying group could be effzetive withont, st
some point, sngagihg in direet lobbying esmnmunications with Congress, Drganiza.
tions whizh decide Wiot to engage in such diree? contosts shouid nat be forved to
cope with a new set & reportiog and disclosure requirements despite their distanee
from iha aetual jogishative prricess,

“Tha administration upportaé,h.‘ddiﬁ.-pthe principie that contacts by ia!}hy&y"'

Froki with gl Exeeitive Beanch officials ii

shoild siso be disclosed! But br.u we must keep in mind sn important dissinetion
between the Executive and Legislative Brasches, When Congress decides to
consider how a problem of gﬂ:bﬁc policy nright best Le resolved, it must resch a
solution solely in terms of whether ar not legisiation is approprinte, Tn the Execu-
tive Branch, oo the nther hand, a probiem may be reselved by the sdminitrative
promulgation of regulstions, by Htigation in the courts, oc by the proposal to
Congress of legislation. In many cases, 2 combination of these strategies will be
seleeted. It is clear that bills such as 5. 1785 ahould oniy require the reporiing of
contacrs with the Exeeutive Branch which dnal directly with Jegislation; contaets
in conneetion with the other notivities of the Executive Braneh described sbove
should not be subject t6 disciosure berause of cur desire to regulnte legisiative
lobbying. I this change is not made, coversd organizations will be forsed 1o fle
reports on cuntacis which ultimsately may oot ressit in apy influence on the legis-
istive provisions, sod will be hard pressed to determine whieh Exeeutive Branch
eontacts must in fact be reported az all '

We slsa support he requirement that disclosures be made regarding substastial
-povernment contracts, We urge, however, that the threshsid for this reporting
requirement be raised from $1 million 1o $i4 million, so that unpecessary addis
tienal fed tape is avoided and the tmajority of competitively swarded sontracts
ar¢ not ineluded. Mareover, because of the poseibie scvounting problems that
watdd he faced by many firme in reporting expeaditiirss made o infuence the
award of vcontracts, we do not faver a3 this tme the proposed requirement that
sueh expenditures he isolated and reported. We believe that a decision on this
matter should he posiponed until the Office of Federal Precurement Policy has
had 5 chaace 20 determine whether suck a irervent i3 workable or advisable,

Finally, we do not favor a statutory provision requiring the reporting of gifts
and entertainment furnighed by organizations 1o sgeney employess in enmaetiion
with contemers, We believe that if lagislation is to be enacted in this sven, it
shauld be limited 1o 5 simple ban on the agceptance of such gifts or entertsinment
by ageney sroployees, ap is currentiy the rule undsr Bxgeutive Order 11223

The Administration looks forward $o continuing ¢oliaboration with the Com-

-mittee in itz efforts 1o repert out legisistion reguisting Inbhwing thorouedbiv buy
equitatiy. :

Ms, Warn. | am sccompanied by Mr. Robert Bedell, who is the
Associate 'General Counsel of the Office of Management and Budget.
He bas worked extensively on the development of the administration’s
position on executive branch lobbyiag. If there are particular questions
about the adminisiration’s position vis-a-vis the lobbying of ~overn-
mental contracts in the executive branch, you msy wish to address
some of those to Mr. Bedell,

The administration strongly supporis the enactment of compre-
hensive, evenhanded, easily enforcenble and effective lobbying regu-
lati~n that will allow Congress and the public to know the esseniral
facts about orgsnizations which engege mn sigmificant efforts te in-
fluence legislation or executive branch pesitions on such legislation.

We also endorse legislation that requires disclosure of such efforts
85 10 major governmental contracts,

The admmistration, at the same time, is acutely concerned that such
legisistion, long overdue in our view, not inhibit the participation of
small, unsophisticated grassroots groups 1n the legisiative process.
Lobbying s a time-honored and an honorable undertaking reflecting
free exercise of firey amendraent rights to .. ,iition the Government for
reddress of grievances. It is to be encouraged, not discouraged.

i

L4
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Hence, legislation must strike & delicate halance with such groups
between needed disclosure and svoidance of chilling effects. I am not
going to detail here—Senator Remnedy did thst ably—the inade-
quacies of past lobbying laws. ‘ ‘

The 1946 law covers only lobbyists whose principal purpose is
lobbying. It does not cover contacts with staff, but enly with Members.
It requires lobbyists te participate in fundraising or recaipt of money
as well as iob%ying and the enforcement provisions are totally
madequsate. . . ]

The rritical elements of an affective yet nonintimidating lobbying
law in our view are three; Its threshold test for coverage, 118 require-
ments for disclosure by organizations, and its enforcement sanctions.

With & few gpecific reservations, we have coneluded that 8, 1785
meets these three eriteris in all rc-%arcis ' .

S. 1785 employs a dual threshold test. If an orgsnization makes 15
oral contacts with congressional Members or staff in a quarter, it must
register. If, however, that is the only test it meets, it may file an
sbbreviated lobbying report consising primanly of identiiymg the
orgsnization and its approximste number of members, ditures
made for Federsl employees, 10 issues on which it principaliy lobbies,
and an identification of any significant lobbying selicitation.

1 might say, Senator, that as somebody who has worked a long time
with public interest groups and with smaller groups, I looked st those
reporting requirements {mrly carefully in light of my own experience,
and I.do not honestly find them to be onerous. 1 do not think that
zgey would unduly inhibit small groups engaged in ad hoe lobbying
efforts.

{}r%anizatims which meet a higher threshold test set out in the bill
would have to report more extensively. If an organization spends
$1,250 a quarter on outside lobbyists or pays sny one of its gwn
employees or officers to work 24 hours on lobbying communications
or any two of its ernployees to work 12 hours m s quarter the bill
requires them to be registered. These organizations must disclose not
only the identity of the organization and its expenditures on Federai
emplovees, but slso its general internal policymaking decision mechs«
nisms, its total expenditures on lobbying, communications ane solicitae
tions, an {dentification of outside and inside lobbyists, the 30 issnes
thay they have mainly lobbied on .and the amount they have been
paid for such work. -

Perhaps the most controversial festure of the bill is that lobbying
organizations meeting the second threshold test must also discloss
contributors by the range of contributions, over $3,000, though not
the exsct amount oo the contribution, i the orgsnization devates 1
percent or roore of its Ludget to lobbying.

We find that both the dual threshold and the reporting requirements
are reasonable except for one caveat that we would point out. Given
the high priority we aceord to protecting roots ad hoc lobbying
efforts, we do recommend raising the number of initial coutsets, par-
haps to the range of 23 to 50, before an organization which does not
meet. the ‘‘hours spent” test for sutside lebbying expenditures would
Be required o register. We make this recommendation because we are
concerned that single ventures into lobbying by an organization con-
sisting of & few hours phone calling or 3113551' day ou the Hill, might
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bring & small organizetion under the act without any further
engagement. .

We do however find that the oral contacts test itself is a reasounable
and an gnforceable one. The hours spent and the dollars spent tests
are slso onforceable. YWe have talked to pur Criminal Division lawyers
in the Department of Justice, and we have ascertained that they
believe that all three of these tests can in fact provide the basis for au
enforceable Taw,

We do note, of course, that as far as recordkeeping is concerned
with small organizations, an organization which engages in limited
lobbying in order to meet the lower threshokd will have to be constantly
alert that it does not cross the bigher threshold with its more extensive
reporting requirements.

We also have some concern about the contnibut - requirement. As
now drafted it requires disclosure of any contributor above $3,000,
the contribuiion in whole or in part is used in lobbying. We are aware
thst constitutional questions have been raised about any disclosure
of contributors beesuse of the potentially chilling effect ou freedom of
associstion. '

Qur research of the relevant cases, particularly Buckley v. Valeo
however, has convinced us that where the disclosure is related to s
sirong governmental interest, it may pruperly be required. Here that
interest is protection of the legislative process from unseen and undis-
closed influence. There is furthermore no recorded evidence of a wide-
spread threat of retslistion by the Government or others sgainst
cortributors to organizations which lobby such s has existed in
several cases where 3 membership disclosure requiremeat was feared
to be in vielation of the first amendment. Disclosure is therefore
legitimate sud constitutionsl.

We do, however, feel slightly uneasy about the lack of any nexus
in the test as presently drafted between the amount of the contribu-
tion and the smount actually used in lobbying-conceivably it might
only be a few pennies of the contribution—or in the alternative, a
nexus between the amount of the contribution and the total budget of
the organization, so that a presumption of contrel or clout by the
donor in. setting overall priorities for the orgsnizsetion including
lobbyving priovities would be ressonable.

In other words, in the Buckley case there is a great deal of lavguage
about making sure that the nexus between the governinental interests
and the required disclosure is a ressonable one, We suggest at least
consideration by the committes of one or the other of these two tests
which we think woeukl add an extra and desirable element to produce
that nexus.

_ Another of the relatively few serious concemns that we have with

8. 1755 includes the use of lobbying solicitations as o separste and
indepemlent threshold for the applicability of registration and report-
in% requirements, ) ) i

n short, an organization which has no direct contacts with Congress
might still be covered if it spent over $5,000 in efforts to convince
others to make direct contacts with Congress through letterwriting
c&MpAIgRS or paid advertisements.

On balance we come down against such an independent threshold,
although we do feel that the bill is very legitimste in requiring re-
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porting of sll.such solicitation efforts by organizations which meet
the three direct communication thresholds.

Admittedly there are very few clear and bright lines in this ares.
Nonetheless we worry that regulation of organizations which confine
themselves solely to exhorting others to communicate with Congress
approaches more closely the edge of constitutionally protected rights.

n addition. on a practical level we believe that most organized and
substantial lobbying efforts will qualify under the other three direst
communication tests and will consequently, in their reporting disclose
these lobbying solizitation efforts.

Since the disclesure requirements in the reporting parts of the bill
are confined to solicitations that explicitly ask others to communicate
with Congressmen on a particular bill or issue, we believe that they
do survive constitutional challenge, and moreover that there are sound
reasons for requiring that disclosure to enable the public to examine
multifaceted strategies which lobbying organizations use to affect the
course of legisiation.

Finally, with respect to executive branch lobbying, the administra-
tion does have its own proposal which is at variance in some respects
with that in the bill, which we have submitted as an appendix to our
testimeny. Mr. Bedell would be glad to expand upon t.Els proposal at
greater length. .

Our proposal contains a basic difference from provisions of S. 17835
in that it would apply to lobbying of executive officials only in execu-
tive level positions rather than GS-15's through GS-18’s and levels
0O-6 and above, of which there are some 45,000 in the Government.
Also, the administrationr would not cover lobbying with respect to
future bills. We feel that the indefiniteness of that term would invite
unnecessary intruston into executive policy deliberations tkat may
never result In any kind of legislative proposal.

As far as large Government contracts are concerned, we would in-
clude lobbylng with respect to those whose value was $10 million
rather than $1 million. Briefly the reasons are these—the majority of
negotiated contracts where outside influence is most likely to effect a
result fall in this range. Below $10 million most contracts are done Ly
sealed competitive bids. The difference in the floor means approx-
mately 3,600 quarterly reports versus an approximated 80,000 per
annumni.

There are other variatiors between the administration proposal
and 8. 1785 which because of the shortness of time I will not go intn
with regard to the kinds of information which we would have executive
branch Government contract lobbying organizations report.

Basically, however, we do support with these differences, registra~
tion and reporting requirements for governmental contract lobbying
end executive branch lobbying with regard to legislative matters. -

We do not, however, think that grants should be included under
the same regulatory program as contracts becguse of the very different
hyxotheses and considerations that go into grant making.

astly, a word on the enforcement and sanction provisions of the
bill. The Comptroller General would have power to investigate viola-
tions, attempt to conciliate civil violations, issue advisory opinions and
refer civil and criminal violations to the Attorney General. We en-
dorse this general plan of enforcement that allows alternatives to
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criminal presecution for inadverient violation. We do have objections
to section 14(e),-however, which would sllow the Comptroller General
to bring a civil enforcement sction to court by himself if the Attorney
General did not act within 60 days of referral. We believe that ex-
clusive authority to bring civil and criminal action under the act
st suld be vested in the Attorney General, and we feel that the com-
mittes should make clear that the Attorney General can procced
either civilly or criminsally when he discovers svidence of violstions
either independently or in the course of other related investigations.
We point out that our Criminal Division already has jurisdiction
over the Foreign Agents Registration Act, and in many cases during
the course of investigations into that act may find violations of this
sct when 1t emerges into law. We feel that they should not be
stopped from going forward, investigating and proceeding with
those violations.

Also, if we are proceeding on a criminal violation, it is unreasonable
to expect an indictment within 60 days under pain of having the
Comptroller General proceed civilly even though the violation
deserves criminal sanetions. Even the prosecution of eivil violstions
often has to be coordinated with other investigations and prosecutions
sg z?z?}a 80-day deadlie i3 unrealistic. Therefore we urps the delstion
of 14{s}.

We assure vou that civil and eriminal violations of this law will be
ex%dizinusly and vigorously prosecuted by the Attorney General

¢ helieve, finally, that properly enlorced and with a few modi-
fications, S. 1785 can be a mulestone in the restoration of public
confidence in good and public government.

Thank vou.

Chairman Ribicoff. Thank yeu very much.

You know, we started off with this legislation by requiring for the
frst-tier threshold eight oral communicstions. Then we went to 12,
Then we went in this bill {0 15. Now you suggest & qualifying number
between 25 and 50. This is in addition to the unlimited number of oral
coniracts which members can make with their own Congressmen and
their own Senstors.

What evidence do you have to suggest that 25 to 50 contects is a

threshold for a first-tier lobbying organization? Why should
they be able to make all of those communications without being
covered by this legislation? :

Ms. Warp. Senator, let me say, that I feel that numbers are bound
to be arbitrary in this area. Certainly we huve had no experience with
the admizistration of 8 particular sct like this because no such act
has heretofore existed.

QOur conclusion has come from the experience of people in the
Department and from talking to other groups, and, quite frankly,
from our beltef that & balance should be drawn in a way which will not
deter organizstions which do not meet the other threshold tests.
In short, if an organmzation does not even spend 24 hours of one
employee’s time during 8 quarter or expend 1,250 for any outside
lobbyists, but rather reltes solely on oral contacts made with members,
then we reaily do not feel that we want to bring under that act the
1-day visit up to the Hill which can well involve 15 contacts, We would
like to raise the threshold to the point whers that organizetion is
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engsged in what we think is significant enough or substantial enough
lobbying so that we do want to bring it in, In other words, if a partie.
ular grassroots orgamzation wants to spead 1 day in the year cop~
tacting people on a particular issue which could ensily be done in &
couple of hours phaning involving the 15 contacts, that organization -
should not be covered. We thing we ought to roake ressonable st

tempts to allay the fears of smaller nizations that they will be
waught up by the bill and thereby decide that they will not do sny
obbying at all. We do not think that you are going to miss many
significant lobbyiog efforts if they do not amount to éven 24 bours of
an employee’s time in a quarter. _ )

Charrmian Rimicorr. Your concern with the separate solicitetion
threshold seems to be that a small grassrools orgsnization might
inadvertently become & lobbyist. Is not it unlikely that a small or-
ganization will spend $3,000 ou & single solicitation in the first place?

3Ms, Warn, Well, | am pot sure that is necessarily true, Senator.
" 1 ¢think the Zarther away you get from Washington, t* n the more
likaly it becomes thst you would find a g:rtim?&: orga.cation which
does not have any consultants, does not have any staff in Washingten,
but which suddenly fods that it is indeed involved in & particular
issue that fits in with its peneral orgmizatian agends, and that it
wants to affect the people in its immediats environment, in the town.
Its natural inclination 15 to say, we foel strongly sbout this and you
ought o write your Congressmen. I sm thinking sbout such organiza-
tions, whether they end up distributing pamphlets or taking out paid
ads—-it does not take very many paid ads to amount to $5,000.

Chairman RipicoFr. Do you have an example where, in the last
10 years, a small organization such as you describe spent $5,0007

Ms. Warp. I do net have one right here, but T can supply that for
the record, Sensater.’

Chairmen Ripicorr. Please supply that for the record. I am very
eurious to see what exsimples there are.

Would vou sgree that an important iobhying effort can be directed
towsrd employees below the executive level? If a lobbying organiza-
tion believes lobbying of these employees on issues before Congress
can be effentive, why should these efforts not be covered?

Ms. Warp, Let me snswer that from my own experienco of § months
in the Depsriment of Justice; in our own Office of Legslative Affairs,
of vourse, and the experience of people in the other divisions of the
Department that msy be concerned with legislation. It is of course
quits possible that a phone ¢sil can be msade to a persou below the
executive level. It is certainly my expenence, however, that before
any policy is set vis-a-vis legislation, or even any input made into the
final Justize Department position by & particular division, that that
particular pelicy must be passed on finally approved by an ex-
eeutive lavel policy making offictal. We think that that is a reasonable
place to make the cut-off.

Chairman Risicorr. If you fellow that philesophy, you would not
be covering lobbying of congressional staff, but just Senators end
Congressmen.

Ms. Warp. Well, T think pot, Senator. [ realize that the ana.kﬁ
is imperfect, but [ think that the relationship between a congressio
Membaer and his or her staff are certainly ths equivalent of those be-

i8eep TR
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tween the exacutive level positions going sll the way from Attorney
Genersl, Deputy Attorney General or Under Secretary through As.
gistant Attorneys General and their deputies. And the numbers of
persons invelved in the staff of Co and the Congressmen and
the availability of contacts between them is very much different than
those spplyiog between an agency hesd and sl the people in hisfher
Divisions with a rating of GS-15 or sbove—the Justice Department
alone has s total of 53,000 employess.

(Turning to Vr. Bedell]

you have a rough ides of how many of thoge would he covered
by the G&—157

Mr, Bepgr. Not within the Department of Justice, but T think the
pr?ared staiement points out that there are sbout 45,000 GS-15's
and above governmentwide which exacerbates the problem from a
reporting standpoint as well. Also when you get down to the GS-15
level you are more likely to run into admipistrative personnel and
pe.sonnel not invelved with legislative matters as opposed to policy-
making personnel. That also presents another problem. How does an
organization know to whom it is talking? How does it know that the
person is an execvtive level or & GS-15 or a 147

Ms. Warp. I might peint out, too, Senator, thet this bill has to do
with a great many things. I think all of them are good. But it will ba
the firsé excursion into executive branch Eabb{ingi I would o5t
therefore, that enforcement-wise, we might well use the cut off that
we suggest. I think that we will find the most signifieant executive
contacts are being covered by such a standard. In the event that it is
proved wrong, I am sure Congress will take another bite.

Chairman Ripscorr. How many people are involved in your defi-
nition of executive level 5 and below? How many people are thers
involved governmentwide?

ImMé Beozrr, 1 am not sure of the exact number, sir. They are all

Le g

Chairman Bistcorr., Would vou get it for the record?

Ms. Warn. We will supply that for the record.! They sre & matter
of public record which of course is a matter of public notice to snybody
who is making contact with them.

Chairman ﬁmtcom Any in level 5, on down.

You suggest that subsection 16{c}, which disallows anvy civil sanc.
tion for a first violation for failing to register, eliminates the effective-
ness of the civil sanctions provision? Could you elsborate on that state.
ment, please?

Ms, Waro. I think that what we are saying there is that tha first
bite of the apple theory; namely, that a first nonwillful civil violation
would not result in any enforcement action, would be an ynnecessary
. impediment upon the fexibility of both the Comptroller General and
the Depsriment of Justice in enforcing the law. Our feeling is thas with
the concilistion and mediation powers of the Comptroller Genersl he
catr certanly have discretion under the act to use those for fexibls
enforcement. 1 think this discretion, incidentally, is a very wise
measure, He can take the choica under your version of the bill in
concilisting or mediating or going (o & civil enforcement action.

t8ee o TS
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Wa would snggest that there may indeed be cases where the first
violation, aithough again not so willful as to involve criminal sanctions,
may still be so serious; so substantial, invelva such large smounts o
expenditures that we would not want to see the discretion or any of the
enforcement powers under the act arbitrarily stopped by saying you
may not bring a civil proceeding simply hecauss it is a first violation,
We do not see the necessity for that and we think there way be cases
where one would ba sorry if that provision were in place, For s small
inadvertent violation by small groups which we are all anxious to
protect, there is ample power under the act for the Comptrofler
(ieneral to mediate out tha:nimicuzar group.

Chairman Rrsicorr. Thank you very much.

fThe prepared statement of Ms. Wald follows3)
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Fr. <hairman and members of the (umsitten, I appragiate
this cpportunily to appesr belure you todsy fnr the puspose
of presenting the views of tha Deapartment of Justica on
$. 179%, the “Lobbyiay Refora.Acr of (877"
Az the Drputy Attolney Seneral. Peter Flaherty, stased
in festimony on lokbying legialatson in zhe House aariier
this vear, she Adninistranish supmires tha snagtibent of 2
lobiiving Bill which would bw comprehenzive, #venhanded,
aé&éiy enforerablie, and which would sffegtively open <o pubiiz

view 3:98ificant anpuals Of how Lhe oongroasional process is

inflivenced by outaide groups, At the sams time, we d8 nat i ;u
underassisste the'dali:acy of fermulacing offective legislation R
in this ares wnich touches o direct'y upos fundamental Firse

Amendment freedoms of <he American people.

We believe that the competing public intersses of diaw
czésinq syatematic and arganized ilokbyiamg efforts and protecting i s
_ the right of the people to petltion the Congress for redrasy
.o of grievanzes wan be successfally balaaoed, and thaw v

$. 1785 would, with some modifications, serve as an wffed- !

tive vahicle for thin rescivtiss. 7Tha Adaeinistration sharssz

with the Commitves che goal of enceuraging, rather than

' dissovraging, citizes apd yrass roots organization participa~ '5 +

gion in government thtough cho emaroizs of fundamenzal f

Y. constitstiosal rights %o associate and petition for the redress

of qf}evqne&x.
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INADEQUACY OF EXTETING LAW

the iapertasce of refors is the regalatian of iobbying
ée&ivit;u; i3 sndersecred by rhe sorious loadeguenies of che
1946 Lobbying Act, 3 U.S.4. §§ 261-276.  The axlsting stazute

is inadiguete in a namber of Tespedts,

fipat, tha 1948 Age covers oaly labbyists and the arquni».
sani0ns geolaving them whode “priacipal purpose” i% 1y endage
in activizies covered by the starute. ot ealy is the
d%tﬂrminﬁil&ﬁ af an individual‘s of drgansgation’s *principal
purpose” sbviously an extremely Siffseuis one, pernioularly
w%erg the spplicable stagute providas criminal prosecution
a8 the only remedy for violations,: but impartast lobbyisg
aeeura even whes it iz neon ghe principsl puwpase of the

SrIaniTation.

Secoad, 1n Unired Sgates », Harrise, 347 1.8, 842 {1934},

the Suércme Court consrrued nhe 1946 2cr a¢ yovernirng only
iohhylng activities involvimg centadta with Rewbezs of (engfess
tHemselves. By the Commigves is aware, any effeciiss

labbying «ffort must alss CoACARCIale OR coagresaional sralf
madbers, and any Atatute whigh falls to regulate this

aspece of Lobbyiag activities 13 Joomod o ineffestivunngs.

nird, the Suprese Court held in she Harriss oase that

H

Segtion 165 of Title 2 of the United States Code ahdhuid be
) ;
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censtried 20 az 49 require disciosurs ~f L .

enly by chose 19DBYI3LS8 who personsliy sesiis. o
BpiiCitation, SCfeptants Or recelpl of Jantr,, e
labliying purpnses.,  Thiz Inerprarsasian »xes=p-,
aeversge of the 1946 Ase the activibicg 1o o1,

i 40 0% peraonally particioate in fund roa,
HUSLCILIeT ave firanced by garned inoome o L.

Thin disdtincetion zhould be chanoed.

Fourth, the 194F Act doesg nor Lruws v v
Housn sr she Secretary of the Senaty wiln o
dedly .30byLAg reporta whiesn musi e L iloedl ait
ty rofar suspected violat:i:ons to 2he Ieparsges
*siwogmission has pot resulted inogeteonLin o
oA EYSLEMIL.C TAnner. but rather o Ve Zat-

i
provided by lobhrists with op.odiig taselints
L

s, £TeR Lime T@ Lime, Sy other Mambwers 4r ., i

gisgchva enlorpament provisions iys Sacdefian;

Fifilk, becaves phe 19485 3cr provides oo °

BARCLIONS 3GaiTIL viclations of Ihe Ivatute. 17

viglations of e law have Dmapx 3:ffioule a0 7«

i . . ,
+f Justiosn to digyese of In an eguitable Snret
BrOSEUUIION 18 SRVLILISLY 2 geverlm pelallY. i
18 gelustant Lo impese (L in cas# of anirre-ns oo

Wnst ws seaded 13 MMINISLIALiee TC TIVLIL Bl 0.

sun e used in BUCH C3ERY.
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$. 119% wagld ecliminate the problems Enst I have
describmi, It would, among other things, regulate nec only
COALACLE With Mombers of Congress themselves, dut alac with
seniers of the eungressional staff. Further, it would provide
for audiviay of reporis by the Soeptroller General. and would
provide «¢ivii penaliizies which would be appropriate for ceses
of unintentional viplations zf the Act. We unthusiastically

encorse tuese feazures of che Rili.
. THRTSHOLD TESTE

;any casprabendive legisisties regulating iodbying ra.ved
e Euxdﬁm&hﬁ#i questicns. he first guestion is who should
be and ks showld nor be covered by any disclosure provisions
at ail; tae second Mestion is the nature and extesy of the
disclosure tha* s Tequired if an orgenizagios is covered.

+
§. 1785 foes naot, of course, prohibit asy actisities at &1
bux rather solsly requires disclomure of essential informsrion
23 téa% sonsress and the pubtlic osn evaluage iLase activicien.
Nerrriheless, no one wishe® 1o inpouse ispussible Durdent o0
sk3il organizations which engaqge in the ad hoc
roobying effors whiza are a vital pars of our gysrem of Trze
degate of o MaRibLy the willingness of grags roots argani
raviaas Lo partigipass in e legislative process. W Rt

be caubious AGL ¢ sfeate irpossible adeisistrative nasks
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for ssall organizaciong which lobby interpictently and w0 avoid
digelosures that will discourage tadividualg from supporting
urgasizations who de such lobbying on bhehalf of causes chat

they suppoDet.,

The firat gquestion - who should be covered ~ is addresisd
by the varicu® iriggering criteris waich would hring S, LYHES
inée play, §. 178% contains o dual chazeshold tesr, under which
ﬁQ%tJin miningl reporting wonid be required for orgsnizations
enjaging is fiftsen or more oral tahbyisq cammnaicatian; in
& guarverly filing pericd. Mire extensive reporsing regquiraw
menTE would be estadlishad Jor rganizatiuns mesting othery
sritaris ralating to expenditeres for ousside lobbyissa or
hours spent oy peid officers, directors, and employees sngaged
in iosbying. In gendral, we beiliers that a duci zlireshold
et i% ona reascnsble acproach tyvard the goal of asauring
that segular extessive and well-financed lobbying will be tha
suhject of denailed public disciosure, without placing
imposRible paperwork hurdenx on aize amdtenrish S iz

srganized and well~funded organizszions,

Each of the three shreshold tescs in 5. 178% which
applies to dirvect lobbying acrivities, and their ume in
conjunction with one another is asctwprable. The inizial
chreshoid test for minimal raporting cantained in 5. 1793
is the number of contacts bevween fepreseatabives or

psroasizations and che fedexal officera sod smployees coversd
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by the Hill. Direct contacts with Connrassianal Menbers oI
staff ohvicusiy constivure ralisble indivis of the extent
of acrtive lobbyiag carried on by an arqaniz&tiﬁa; The
exigtence of Augh contscts must be proven by witsess
reszamany aithough many {ongrassmen or stalf waintais soo
form of centact fila.

; The dratiers of the bilk, however, chose 1§ Lontacss
2% the threshols, While we understand che ratisnale Tor
the choige of the number 3%, which would sllev for
aAppreximately Ohe SONLACL par week in sach quarteriy filing
peiied, we beliwve that chis numbez is 150 iow. We would
find any numbar in the rasge of 18 ~ 5 coagacts prefesabls
lor the lower threshold tast 558 The choice of & sumber
in shat rangs would help assure that small snd speradic
iebbying aroups wili nat bo discoursqed from making
comsunicatians My this reporting vewuisement. Almost say
yrass roots argapization wiich dows not normally engage
in lobbying gan meet the 13 contacts tess in » half day
of intensive lowbyimg on ons individual issue or even
in as hour or twe of phone calling., Assuming we are

pensitive 1o the pead to fOStar rathes than discougage awsll
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grase [oota grganiiations frof enqaging in thess activisies,
soen f0ur contacts a week whare they did pot amcant to 14 hours
ot an employea’s Lime feems to us 3 jow enough thresheld to
capture iabhying effores of mfficiesy consagquence %o reguire

publie arzing.

Hore sxtessive registratios anmd reporting would be reguitred
tox a&qaniza:ious in phree circumstances. The Fizstiastande
is vh;a an orgasization nay spend §i.330 ur more in any
quarseriy filing paried for the cretEntion of oukside isbhbylste.
We feel what shis flgare is within a reascnable range a8 3
coverage threshold for an crganization hiriey outside
1obhyists although we would alse find sceeptable the higher standacd
pf $2:500 in the House Bill. The use of & Jollar shreshold
rest allaws for ezmier proof and is 2iso closaly tisd to the

siguiticance and extensivensss of an organized lobbying sffors,

tua next thrmahold tesy established for extensive
zeporuing requiresants i; an *hamurs spent” test, for
crganizatione whose paid representarives spand 3 toisl of
24 hours Ln any quarceriy filing period, ox whers tWwe of more
répresestatives spmnd 32 OF more hours in any quarteriy
!iliné pariod. wWhile the inclusion of vhe “hours spric”®
atand%:d will szquire lobbying sryapizaticss 10 maklnhain

soizy asditicral records and té pemein alert o detect tha

FA-1TE BT )
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Pant ;; which thay seet the sthresboid, [ am sdvised By the
c:imi;az Division = wnich ¥ill of courss have the tgxpénx£~
pilisy of enforcing this legislation is couxt -~ that this

«pir ix an enfsrcesblie one. 13 . ARsuld be posaibls by vone
sulzing time sheets of By intarviewing co-woriers 0 varily
*sours spent” on lobbying activitien. We note thnt the
rsmptyeller Gereral a8y prescribe under Sasction L1 ainisun
segmects of an hour for recording the length of say lobbying
activity.i.a. a call or a visit, Such regulations will enhance
the enforceabilicy of the Act and avoid interuinable bickering
wqut how many mingtas sach activivy takes. Buc the mini?um time
unit p}escribed in such regqulations should be taken into conaideration
=y Congross in setting the “hours spent® thrsshold since Lt may
feizive an escalation of the number of hours seemitted, sach
eaplaygn before hefshe meets the thresbhold test.

(3. 17835 also contains an independant. thremhald test
naged ;pan "lobbying sclicitations.” X will disguss our
anyectiona to this ctest in rore detall Nelow.

We snate, fiaelly, that the Denefic of 2 lgwsr threshold
65 mAY in some respecis be diluted bv the possibiline
shiet ap Orcanizabion may become aligqiblz for ;hn
zigher threshold. Thus, records may have o e kept o
sat:8fy (he Dore extensive reporting reguirementa heosusw
2f the coostant possidbilicy that 3 higdhey thveshold fuy be

rrogsed somstinme during the repovring guarter, Furthsrmors,
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the soeming simp.avity of the Tnumber of contacts® Lest
gan be complicated by reportinsg regquirements which require
#soTe extensive record kesping. In other worda, while the
recard ke#iiag necessary Lo determina the numher of
contacts withih A guagkar may De ralatively slmple, the
reporting of labbying expenditurss that follows coversgs
wil% inevitably reguire mare ¢oaplex record keaping.

! gur caveat is simply that sny dusl-threshold uest
siould be not.only sinple and woderstandable in stssif, dut.
that the reporting and regurd Xeeping burdeds should slac
e ;aaxihZQ if it i¥ to work in not discoucaging small
iobbying efforts.

REPORTING HEQUIREMENTS

Once an arganization Ls detwrmined to be within the
soverage of S. 178%, the equally vital guestion arlses of
now axtensive vhe Sisclosures that it is reguised w0 usie
shouid be. A3x I stated eariier, the idez of reaguiring
sryspizatians engaged ia only incidental lobbying to fils
less slaborate zaporiz than msior lobbying o;qauixaciaax is
reascnanie. As a genaral principal, we zlsc fawl
thaty all reporting requiremaenta should be guided by the gual
of simpiicity, 30 thac lobbying organizations, of whatever
size, are not overburdsvsd with detailsd pspexr work avery

quarcer.
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Small lobbying efforts which fall under the lower
threshold test of 5. 1785 would be ragquired to register their
representatives and atate the appronximate number of individuals
and organizaticns that are members of the lovbying organization
itaelf, as well 2s the names of any affiliates of the
orqganization, Compelied disclosure of the identities of
members is specifically forbidden. In the *Abbroviated
Lobbying Reports® provided for in section 6 of the bill, the
orqfnization would be required to reaport gifts in excess of
535.00, expenditures for raceptions, dinners, and
aimilar eventa for Faderal officers or employess where the
cosé exceeds $500.,00, 1/ a description of the ten lisues concerning
any ‘paid employee of the organization who has engaged in
lobbying communications, and a description of the means
and:contnn: of lobbying solicitations intended to reach specified
numbers of persons. Thase requirements seem to us to be
reasonable, and require only the maintenance of relat:vely
simple time or accounting records provided, however, that
the organization knows at the begianing of the guarter that

it will not pass through the second threshold.

l/ We have soms reservations concerning the $500.00 criterion
for receptions, dinners, and similar events. If twn Pederal
employees consumed two hamburgers at a picnic held by a covered
organization, that fact would have to be disclosed oven though
the Federal employees were among dozens or hundreds of partici-
pants and thus only a minuscule portion of the cost of the
event was attributable to their presence. Conslderation should
be given to requiring disclosure of such expenditures cnly whara
a certain minimal percantage of the cost of the gvent is
attributable to the presence of the Federal employees.
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In tha case of grganizationa meeting thm Righsy
threshald of §. 1785, additional Llnformation would have to
e Piled both am part of reglatration prodeduras and sctual
reporiing provedutes. The 2:ganization waulkd be pexpirad
W repuxt the name snd addraxs of sach drzamixation or
individual frowm wnich it had cecsived $1,008 or mors in
&w; sr contributions. Most significantiy. sach sush
c@agribugiaa wauld Rave to be reported if the santributien
was apent in whole or in part by the organization for lokbwing
setivitias, This may resulz is the need for iobbying
erganizations W estsblish auch more elaborate accounting
provedutes than already exist. But more hasicaliy, tnis
provision has been criticized as viclaking tha right of
ingividuais £o remaih AnOnymous Lh ctheir politinal sssocistions,
and o support political causes without fear of ostraciam which
might result from mandatory public disclosute af theaity suppoHrt,
We bniia@n, howaver, thac disclosure of significant .
sontridutors to & coversd crganization iz conaimtaad with
a careful ¢oaging of the Suprese Couzt's decision in

Byckiey v, Yales, 424 .8, 1 (19751, Ia that case, Lhe sourt

avkpowisdged shac public disclosures of ths identislies af
individuals who had coarributed to 2lection campaign Funds
nigns resuiy in suue devervence of the ssxexcise of First

4

Apendnrant Frewdomex,  The opurt held, however, that the publiv
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disclogurs provisions of the Faderal Election Campaign Act . ;«j
i

a!;ia?l [FECAD served such Lupartsnt gqovernmentsl interestn

that thay survived seagring scrutiny under the Squstizucion,
The governmentsl iatsresis served by ths PECA conaisted of the +w
tact that Aisclosure would help voters 1o evaluate candidstus :
for fmdaral office by permitting the yRters "Lo plage each L
candidate in the palitical spectrum mora pracissly than Ls '

aften possibie soiely o4 the basi: of parcy labels and

apraiqn speeches.” Ibid. at §7. In sddition, the coury ) ﬁ iy
recognizad that di«:},‘nmu w:mlc§ deter carruptlon and Lhs .
appedrsnce of corruptlian in the campaign process by making ‘{
ctvious any special favore that o successful candidste sight ! E
give 1o his contributors. Ibid. fThe cours cited with . e

approval the famous statement of Mr. Juszice Brandeis in ‘ 3

Qrher Peonla's Honey (3931F, &t p, $3: ’ l,b

vublicity is justly commended as a cemedy

tor social and industrial disesses, Sunliabt
is aaid to be thHe beac of disinfmotants;
simetria light the sost efficiest policamen.

R

We do, howewar, have some coacern {or the reguiresent
af %iqclasurt of sontributions 2ased on the fact shat any
pertios of the contributinon L8 spans on lobbying. and the - =
namgi iobbying expendituras af the organtzstion exceed

| parcant of ita hudgex. The constituiionsl test such 3

provasion must seet i3 lald out in Buckley ¥. Yaleg where

diazlosure of contributions of $10.00 or more to golitical
committees 0 infivends ple&:aiam was upheld. 424 $.5. 62. i

e Lozt staged: ;
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. . . wg Bave repedtedly found chat cowpeiiat

: disclspure, in Ltself, can serlovely infzinge

; on privacy of assogiation and helief guscvan-
tead by tha Firer Asendoent. £.4., Gibaen v,
Plorida Legimlative Coem., 172 0.8, ¥IF (T96));
ﬁ?ﬁ&?“??‘ﬁﬁiizx?”??f“ﬁTg. 415 {1%$3): Shelton w.
Fucker, 354 G.5. 479 (1960)s Bates v, [ItEIE
Bouk, 161 0.8, 51§ (1960} NARCE v. Alahada,
IETY.8. 448 {19581,

se lasg have recognired chat significant
ancroachments an Firac Anandment righte of
the sort that compelied diaclosurs impoaes
gannet e justified by & more shewing ol some
segicimate goversmantal interest, ¥incs
Alapama we have regulied that the subordinsting
intereats of the STELe mEst Survive sxeoling
=eryeiny. W slso have lnaisted that there
be a "relevant correlatizn™ or "substantial
rolations® bhetween the goverspsntal lozarest
. and the information required to be disciosed,
: S44 Polilard v. Aoberts, 281 P, Supp. 348, 247
(€6 Ark.: lthyae-judge court), aff*gd, 3%}
B.5. 4 {1968} {pey suriam).

Wo are concarnsd thak whers & ¢onkribution is made 9 sn
organfk&tion davating asly 1 percent of L8 budget Lo

lobbying, and eves & faw pennies St the goncributed funds

may be apent on iobbying, the naxus Lotwess Lhe goveramental
interest in dizclosure and the contribution may he 30 atienusied
that we are approaching the cuter limizs of constitunlonality.
We Believe that either a apeciflad parosntage of the contributed
tunds must he allocaple Lo the lobbying efforts or the amount

of che contyibubion must icself coastirzube & subssantial enough
gercentage of ihe organization’s rotal budge? &4 that a raciesal

basig exists [or assuming poweZ Ox sontrol ovar uhe yansral

.
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poliviex of the organization inclugiing ita lobbhying affort.
We endorss the proviszion that reguires dizcieaurs of cons
tributions by rasges of gantyidution rather thas the preciss

smount, 2/

The rogilstraticos section of 5. 1785 further cequirss
s general desgription of the methods By which voaluntary
membership orgsnizations which meat the higher threshoid
arrive ot thelr pomitions winh respact 0 lagisiasion, le

Se3ime LHAL Th1s roguirenent i osly “sant to asx for #

very general dascriptian of whother such decisicons «vy made thromh

puch means 3% vors of the sambarship, vore af tha bnard of
sivectors, =r through tha discrerian of the organizavioea™s paid
empioywes, I1f this understanding ia accuraste. the section is
noL é&}gm:ianakiﬁx Wa faal, howevwy, Yhat this intacpregation

shnuld De explicit in the Committes report ov the bill.

&2 pars ¢f their querteely reports, saise labbying
orqanizgnaena would Alog B8 reguiced Lo state Lhe Approxiw~
oate amoynt of chelr otal expendituras or laobbying

agmesnicasions and 2oligitacions. Further, the ¢rganization

e

3/ the dascliosere of concribusces’ sames [ias bDass ghai~
lented as uriconstitutional dua o the chilling effect of
possitie harassment [rom vthear jubilzation. In Bugkiey v.
Waleo, 424 U.5. i [3%75), che Supreme Jourc tejected &
Fimiiar coantention o benalf of contribusora to Pedmral
slagtion committaen, 1t 2id. howevar, warn thay Lf actuald
harm could be ahown stesming from che discicsurs of such
contribytionk. 1t wouled be sreparad o tip itke smasti~
tutiona) basis againac diselesure. 434 V.8, st F2.

.
J—
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would be obliged to vepert what issuex ded individual
representatives Nad been concernad with during the preceding
quarter, and ipformaticn &% £0 the compensavion regeived by
wach of these indlviduais. i/ In addities, the organlzation:
#0uld have <o p§avide a descziption of ap £ IR apacific
issues on which it had lobbied, and & gensral description

of any additional categories of isxsues. Some additional
record xg%ninq would undoubeadly be mandated for sajor
lokbying ocrqganizations by thede provisicons, but they sppsar
o us not waduly anat@a;‘ia srder e aﬁﬁéxa that the public
wili be provided with full information on scganiisd ctfores
o affeqn the course of legistazning,

LOGHBYING SOLICITATIONS
H

?hteaéware consroversial lesuss vemain for discussien,
the first of thexe in the Rill's coversge of “indirest
iobkying. ™ chat is, aviempts by lobbyists o argenize parzons
suzaids nh$ Congress ate & cvampalgn for v sgsinst carsain
legislation. %he pill Frovides thar sush selicitation

' *

@
Y

3 Wm suggest that it migh: be sulligient and less incursive
dp individual privacy to reguire that Lhe szlary of any
emslovee engaged in lobbying e reporaed within 8 range,
rathnr THan the exAUT aADOUNT.

-
e



http:repor':.ld

LA

36

-16=

campaigns would independently {igaer registeseion avd
reporting requirements ¥ they S0 over $5,.858. In
addition, $ae pill provides for mandatory 4isclosure of
SUSh campaigna 1 48 srganiracion mest ¢ any of the orhar

trigywring criteris.

e btrpaqiy sppeae the adoptist ofF an independant
thrqahold tess éased an lobbying sulicitasions alone.’ We
arm acutgly concerned abouz the effect #a Flrss Azendmant
rigits of regulated gooaps whoss dole funegion im ko urge
Jhhers e sxercise their righta to peritian fonqress..
Thusz, !Q#ﬁ grong which tosk Qut 2 sisgle paid zdvartisenent
looRsing over $%,080% in a newapigey esprasaing Its opinivo
and axhoriing rasders to write their Comgresstiza on the subtiegs
would be required to regrsetne While the owaers or writers

of the paper ityelf 20uld sxpress sSlilas santibents o8 tis

GRROSLLE pace proseacted by traditicaal First Amendment valums withsat

inguxring any such ahligation. We feel that this shreshald
wiszld e especialily chilling for small, jrasa rocts Crganizations
cand to prociaiming cheir vigws to small immedists andlences

thousanty of milcs away fraom washingten, D.<.

Or a wore prasticsi lavel, any prganization g.. far removad
§ e caa;quzslatzve srana aa NGt o make any direat lobbying

catpasts on Lks own -~ if oniy to seaiter the gregqress of its
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lebter Wriling CARpALGR == TAANOC BE fesilanica, . . e
gigaificant ihredt Lo The sntagelty of whe g .dos “
srganizatiens engaglng in sgasfivsat lobbyons oo
will he required o disclose shese wffartd anysx. = v
thay will e coversd by Ghe Oother thiswdnmll -~ . ..
;wﬁ ars not, however, oppoasd 39 the roguitesr ¢
of Lcﬁbyiag golicitalions wREKe 31 OTQARI L3t et
the oﬁn%r whreshold restg sa the birll. e o arw opepne
sHnAnitutienal GLindtions hdve bBedn made vy oo o
provisions, Afd we sgree Lhat 1 SOoRgréss evie o 2w
raqci;te lobbying by provading shar il oesieet oy
the gemstyi public #Bieh AQRL Have i o@tess v
lagralatitn could only be mede afzer Sarsais ii.0.
pEaA made 0 the governmens. ix wouid progeslc e -
LS CORSLIUUBIONAL pawers. But &iiBawrh a2 i e
soticitatzons™ as sa iadependent inyesnali, e "L
labbying® Jisglosurs provisions of 5. 17F% peam ¢ .
caraﬁuiiy anough drsfied 10 avoud the congtitit: fo. -
in thag arsa. The “lobbyinr selz¢itation” suss - ° .
pe :ntended fo influence legislation, hut 1 =it e,

TG . RYUEst, OFf Teguire Lhe renipient O e st LUt

oo

T2 OOMPERLISte W1l & faderal affzcer dr wmmlilyes 99 3

Lo Bill. Communieatiang with Cfndfess 5v ind. 1.
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their personsl opinidns, ax wall #% cpomunications throuih

nooks, nevapapers and othar Print sr begadeazt media, other
thar paid advercisements, are now covered. Thus, the range
of solivications which iz covered is narrow, and is llmized
o Those in which the gyovernment has a dirveet and jmportiant

interest n cegulation.

Iy has been suggssted that the case of Unjized grates
¢. Harriss, 347 €.§, 612 (1834}, nolds thay regulation of
lobbying solitcitations i3 not constijutionally permiss:ible.
A closer repding of the pase, however, Will revesl that the
Supreme (oury ssver reachad the question of whsehar chis
type of requlation contravenws the First amundoent to the

¢¢§stituuiang

Further. sh# coury disccosced she possidilivty that. thicugh
a kind of aelfvcennorship, some individuals vould be detavsed
froo exsrcising theiy First Mmendsnent rights by regulation of
lobbying, iIa the wards of the Coure:
The hatdrd of audy restraunt is Qo
remats o reqgiuare sTvriking Sown & Atatute
<fdch o6 lts fage is otherwige plainiy
#ichin she ares uf wongresaional pover
and is designed o safeguard & vital
sational interest.
inid, an 426.1t iz notswortsy tha® the Court made this
i , : . .
abservacion in a case ia whichk che facts inciuded a lwtrer

writing caspaign that wculd hevz mey the definition &f
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“iebbying selicitacion® s $. 1785,
It has 2iso Dewn argued that those portions of the

opinizn of the Court of Appeala is BuRkley v. ¥aleo dealing

with mestion 108 of FECK give suppert to the view tim: Cangress
cannot gegulets indirsct lobbying., Seos $1% .24 321, #69=-878
{1915},  In our view, this argument is incorrect. In fact,
sha Court »f Appeals in Suckiay svated:
The Suprese Court has indicaced guice

. piainiy that groups seeking only zo
advance discusnion 4f public ifesuss
ar to iafiuance public opiniaa fannnk
pe eguatad Lo groups whose talation
to political processas is direvy and
izeimate,
In §. 1783, we are deallng precisely with groups whase
relation to the political process la entirely direct and
intimate, The sciicitations regulated are only ihoxe urging
dirggs gontacts with Upngreny, and Gnly those which, fax from
heing non-paraissn, are caliculaced ¢ fause or prevent tha
&nacument of iegislation. .

Thus., w& believe that remuired disclosurs of *lobdying

selicisations® is moo Ny cenxtitutional bur praetizally
indispensable to an affective bill. If apn orgenization is in
the 2iract lohbying bDusifess, thers is svery reasch $0 vant
to know afl tne favtx == direcy and indirect == of ins
Lobb?inq affcres and skracegies. Carefully ¢aardinated
GTASArOOLs solicications -~ 2% snyoae who reads the Washington

ﬁﬁﬂ;;aparﬁknﬁus w» are¢ 8 familiar anpect of large scale
i



http:lr~\1lII.nt

=20

1Gbbying sperations, cEten Chavactarized aa the Tgeowth srea”
of lobbying, Thus, while opposing the use of lobbylng solicita~
tions as an independent sriggering device, we find ao

Jconstitutional prohibitien in requirisg their disclosure.
:

Let ma tura now ta two fiial and related (Stued: The
sppiicakilizy of the Bill to lovbying senivitias dirested
Ieu offivials of the Executive Branch who are %avaiv&ﬁwwith
e formulation of positiens_oa legisiation. axd the pro-

wigiong of the bill Telating o government JORLYANLR.
EXECUTIVE BRANCH LOBRYING

egisistive Matzery

Contacts by outside organizacions with Exscutive

Aranch of figials slassified at G3=1% or above 0 influenss
the digposivion of any izsus before Congress are ixaiuﬁs§
;&nnq she lobbying communicaticas covered by the ragistrasvion
and reporting requiresensts Gf the Bill., These Comsunidatioas
§aé related expandiiures are counted towsrd the threshoid
rests in sseiiong 4ia] and (0}, and gifts and antartainmend
for Lhese o¥ficials and expenditures MUsSE be uporsed undar

sectinng & angd 7.
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The Depariment of Justice [avors the reporting of
Exgoutive Branch iobbying that relatew 2o pending lagisjagive

magters.

1 Hawgver, the tovm *1obbying communication”™ is dofingd eo
include communications %o iRfluente the content or dispeaibion
of any ixnge hefore Congress “ingiudisg any pending or fupure
bill, resolutios, Lresty, nowsinarion, bearing, repori of
isvestigation ., . .7 § 34} temphasis 2ddedd. Meny policy
issues wnder gungideratisn in the Bxecutive Branch have the
pe:éngiaz tar gaving rise o legilative propasais at zome
puiny, and it will zherefore be difficult =5 deteraine whay
cand at whas paint] contacis with the Executive Brasch are
cavered, Sven whers tha submissian of propoded legisiasticn
Seems 1ikely st the outset, A deverminatiol Righc later he
made act to subwit lagisiation on the subject. Wa do noet
bulieve & labbying bill degigned to disclose the soupges of
influenge on congrossional decision-making should apply to
matt?rs relating essentially to deliberations within the
Execurive Draseh. Any such aewtensiwe Executive Branch coveraye

should pe the subiect of separate legislation,

1
Indaed, even updar § 3ig), 12 4 bill 13 belnyg drafyed

within the Dxecurive Sssnch and ne similar legisiacicon has
asiraasy besn introduges in Congress, it is logically 4iffiguis

e oursider the satier an “*issue befora Congress.”
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Bug, an everi #dye diffigult question is presented )
wnare afficials of the Execusive Branch begin drafting
propesad legisiation im an arza of pollcoy as o which other
hilis are gending, €7 &re bheing drafied, in (ongress, iader
8. 3?85. 48 presently deafzed, private organizations who
sontacted the exacuiive agengy in conpestion with tne powaibile
lagiziszive initsative wogld have to ¢oust their contacts, hours
st dollars spent toward ehe thrashnld tests in S, L1785,
They might be raguired to rugxsisr and report on thess ¢oantacts
avan though the bBills siresdy in Congrass may have nn zealiatie
shance of passage oy Jdiffaer vadically from the propasal sopw-
tamplated in the Exacotive Branch. This would he the case
avern if the Administratics gleimately decided not o propose
any }eqisiaxiaa. LEE is troe thay the discusxions in ghe
fxscutive Branch may Touch incidentaily on the exitting
coRgraaginnal propoxals. bt the priw&ré smphatis of chese
discuselors would be the poxsible Execytive Sransh initistive.
M séah shroumatances, Lhe nexus with the legisiative process

iy minimal,

Thea prosisms osn be g)iminaved by defining “Yobbying
commanication” as “en ersl or writtes communication diregted
o 4 Paderal ollicer or erpliovee to influence the content
2r disposition of any pending Bill, resolution, trssty, hearing,

b s . . . :
TepoTt, investigaricn, o pending or fusure nomination . .
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+ It would be entirely reasonable for Lhe coverage of
Txecutive xnd tegislative Branch lobbying tu differ., When an
arganitation communicates with & Member 5f Congress or key
szaff member on policy matkbers prior o introduction of &
specific Dili. the communivation is nevertheiess wirh the
ind%véﬂaais who will vote or advise with respect o whatever
pill smerges. <Communication with Executive Branch officials
st &n esarly staye does not have this effect. dOnly If
ZKgc;tiée sranch officials later contsct Membars of Gongross
or #2zaff personnel will influence d& oxertid an thoae who will
uitimately paxs on the legislation, and this ordinarily will
not poour until after a bill has been intraduced. Yo would zo0%
objest, however, Lo coverade of lotbying in consesction with

Presidenciai nominations pricr to their suhmizsion L0 the Ssnais,
} .

W also vppose sxtending the coverage of Execuvive Branch
lnbbying to contactg with ths approximately 45,300 vhousand
employees clasaified at G5-15 or 0-§ and abows. Official
agency contacts with fexdars of {ongreas and their stafis
with respect 1o panding legisiative mexiars musi almesi
invagizniy be approved by Executive lLevel appointess, snd for
that resson it is our opinlon fhat the purptsas Of reaporving

fxacivive Branch loubyiag will be effectively served by
suvering only contacts with Executive Level appoisntess. thiy
approsel will make ir easier for lonbying crgsnizazions o

devermine whethwr csrtsin communications ars coversd by he
; 1

BT O v 78 v A
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Biil without raving to inguire ibour a4 governmeni espiayes’s
$alary grade. sincw Execusive lLeval positians arve eaumecsted

i 3 L8.0. 8% 3312 ihraaqn %114,

covornment Castrasts i

The second type of Executive Branch “"lobbying® covered
by the bull concerns communicstions to influence the sward

of gowernment vontracts and grants in excess of $1.040,900.

Section § requites any organixaticn that submits a written bid

Of 3 JOVELAMENL CONCTATS Ar ¢rant OF seekg 0 modify an
exifts . i COALLACE SF grant 5 submit & report o the sgency

involved a3t the time she bid is submitred for presumably

at the time a sodificstion i% sought} and quarteriy repores
thereafter antil the contract OF grant ia awarded or the

modification is sr is noc ssds,

The repart must include a deseription of the coantragy,
an identification of gervait paid officers, esployees, and
agents of the organizatian who sought to influence the award .
of the contrast or grant, and an indication of the goveramani E_ -

position moRt Tecentiy held by any former emplovees of the :

coRLIACting agenty who sought to influence the award on behalf

of tae 9rqanisation. In addition, the organization st
raport itg expaendifares nade 6 influsace the award of the L.

¥
spetific CORLYaCs or yrant, grstuities paid t2 any Federsl
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pfticer or cmplovee res7onsiblie for awarding the ontracs
af yrant, ssd expendirures for any entc:tgxaannt conting
myrd thas w3l for stficers or empioyees ag he auBncy
responaible fov Che awztd of the Contragt ur grast.
f

We agree thar it 13 appropriate to requifs soue ty.e
ot rﬁpﬁrt%ag by organizations on their sffortx o infivence
che award of substantizl goverasent COnEYacLs,.  Bub we
beligve that the s#fforr at the present tisme should be
fooused os malor sonzracts sud the types of information
that will be the pest meaninafal to those whe review the
:gpﬁrgs, whila at the same time keeping the paperwnri burden and

Gxpense of the contractors and aovernment agencias (0 2 minimum,

Il

the Administracion developed a proposal for raporting
by goverament fontractors embodying these principles in
coppegtian with the House Judiclary Committee’s sonsideration
of H.R. 1180G. & copy of that propasal is actachsd ax an
appendix. £ % =may, T woulid lixe to highlight savaval

diftfereances batwenn 3. 178% and the Adnsy iaTration propossi.

One key dilfsrence iz in the nusser ¢f cungragiors
seii: must report. The Administration prupcssl uses & 310,306,008
¥
shreshold for the ceporiing reguirement. It is eftimated .

1hat thers are 400 contract actians of 518,000,060 or move
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44¢h year, gaveriliy abaui 40 parsent of all contrset <dollare.

?hagetttat of this Tloor ca thaexs actions would hgve bees o
xeq?ixe the fliing of abous 31,6409 guartarly meports fast yesr.
Wheh the thyushold is rodugsd to $1,000.000 as Lt is undag

3. 1785, the estissted number of regulred reports each vear
increases to $0,000, and 2 much greatsy proporsion of the
setions sre antered invo through competitive bid procedures,”
for =hich the vaporting of "lobbying™ contaces ix unlikely

ta be useful., It doex not sgem advisable o cover xo many

addi{tionsl Contract actions {and an avan jareater pusher of

cunLractors who may be ¢Ompeting on thase sctisasl for this

warginal gain,

P'The Department of Justice alag tales the position thay
qraa%s shouid not be coversd by the lagialation st the Sresast &,w
Lime, MWe are convinced that the prant-making process lovolives i ,E
A difforant and varied 2 det of considerations that iy wust
et i;ﬁﬁi&d At greaver lungrh in order to arvive at Approptisie .
snd ;qaitabla‘p:iaﬁiplaa fox requliation. At any rste, a
vary sizankie nuzmber of grasts are L State and iocal gavern~
smntE swhich are already axeluded froa ggverage under che b1ll.

We d7s ner doudt that there may he sisustions in which reporting
by progpective grastees would be desirable, sut wa do not e "4

beiisve it is ipprogriate to lump grants together with contracea. . .
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Anathpr differsace in Che two proposals on govarnment
consracting ix in the type of information that susi be reported.
otk 4. 174% and the Adsinistracion proposal require the
identification of persont who Contact ageney officials to
influsnce the awsrd of government contracts snd exclude purely
hecnaiﬁél or administrative communications. 4/ Both alse
requize the identification of former agency ompluydws now

working for a tontractor submitiing an agency Bid or propusai.

The Admﬁnzstranian vropesal doss 92 further im providing meaningful
infcrmaﬁiaa in tnst it requires an indicatien of the degres of
gontaces belwsen The SONLYA0LST and agency persoanel and a
beicf descripriss af contrace  employes dutles. It 2180 reguires
a more oomprehensive ceperting of the duties of former agency
. enployess.

S. 178% gues further than the Administration’s proposal,
hoquer.‘in requiring the reporting of expandituzes made to

influence the award Gf the conrract and gifes and entertainsent

e —

4/ 8. 178% reguires the reporting of all persons who engaqge ia
comeunicarions o infivence the saward of che contract, thersby
implicitiy extiuding teghnical or adminiscrative communications.
The probles with this approach is that the reporting
requirenent depsnids on the individual's subisctive intent
o influence the awsrd, The Adminlstration approsch avoids
: this problem and is wors laclusive, because it Tequites
- . the identificatian af all company capresentatives who have
* : contacts with the asgency sxcept those of a purely technical
v QF administrative nature.

an
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:urniaﬂéﬁ & agency smpioyews. Yo foresse considerable diffi-
culties in igselating meaningful figures on expendituves. For
exampzé, ara bid prepsration costs iaclwded? And how sre a
company’s marketing expenses td be allacated ameng a sumber of
gou¥seAment and onon-gOvErnment TURLTACLAT  Bedauss any allosation
formulatron under 5. 178% wiil nedassarily he srbivcary. the
expendftare fimuras I8 likely o be artificisi and of Litfle
valuu, ¥ In Adeition any sush axpenditure reparting wouid require
A ﬁoszi; teparate acosunting system to ba ¢reated by the cone
eractdr. The Admainistration proposal doed not regquite the
reporting of expendicurss, but secties 203{p} of the pro-

posal directs the Office of Federal Procuremen= Polidy to study

whakt afditionsl informatien, inciading expendituras, should

be reported.

in rhe area Gf gifem to ayensy emplavess, Executive cherlll222
and igpiementing agency regulasions surrastly prohibiy
goverament arployess from asccepbing any qifts from individuaia
ar companies thAC have Or are sneking husiness or contractural
relations with their agensy. The Exccutive Ovder and
requlacisnns apply caly to the employees who recwive gifts,
ot %o those who give them. 10 sur view, LT legislation ia
doemed necsssary a4t the present time, it would be prefazrable .
o prodidbit compzries from making gifts and’entertaining
suployens sitogether, ragher than rrquiring discliosure. The

aroblem ig sob unique o the autysguing srea, howewvey, and
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should he addresaed in the broader context of all companies
that are regulated by or have other dealings with gavernment
aqeétaea. 5/ The Department of Justice id siudying this
pro§1em snd hopes to have reccomendatisns in this area in

. *

rhe qear foturs,

Fimaily, we do not belisve thara 1s any nasad for
quarteriy vapocts alrer a contract hid haz bess subnizge$<
The paperwork would be subszantial wiih jittle incremental
wain.  Section 281:bi{it of tae Admipiztratids propossl
: rec. res snly Lo reporis -+ 3t the time rhe bid is sube
4 mitted and again ramediately prior o award -- slthough
there 15 a provisies for 4nnual reporis if the bidding

process should become protracted in s particular sitaation,

) ENFPORCEMENT AND SANCTIGNS PROVIEIGNS

The Comprralier CeneTal ia given oxtensive powers under
ssctiont 13 and 14 of the bill bto monitsr snd 1o investigate
aampéiance witis *ha Act, and in impose ceriaAin adminidrrasive
pqaainiax Far non-wiiful vislations. He i8S Qiven powsry o

issue subpaenas, administer Saths, hold investigazory heavings,

5/ wWe have simijar reservations abour the reposting 6f gifts
Ind eppervainment under sections &4bi i) and {3] ro zhe ¢xtent
shoy apply to labbying of Executive Branch officidals om
legislative matcars.
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and issue requlations &% well as "Advisory Opindoena” interpreting
subntantive provisions ol the Act At the request of any
iadividual., If she Comptrolier Osneral detersines that

theve is a ¢ivii viclaxion, not “wiiful®™ in naturs, he can
attempt o obtain voiuntary gompliance through infovmal
conlarantde or consideratian or ha may vefer such violations

te the Atrorney Genafal who can sgek mandatory injonctive

and Gther approptists relief, ALl criat;‘ml fi.e.., "wilful™)

viglations must be refsread %o the Criminsl Division of siw

‘Departmest ol Justice For Ippropriate prosscative action,

Aithauéh we dra in aqr;emgﬁﬁ with most of whess snicroesent
provedures and gangtiens, we do have same sorious probleas
wiéh several parts of Sestion 4. The Bepartment i% strongly
oppoded to subgeciiin l4lel of 5. 17HS, whioh acihorites the
Sompirol.er General e bring & ¢ivil enforcemens sonioenm if
The Attovney Genersi has failed s bring a eivii pr criminal
snforcemant action wichin ixty days 4f sha Coampirollier
Seneral®s yeferral. This pravision in gur epinisn unjustifiably
wnvaday the Astorney Seneral’s craditional contral of government

titigatian.

Sevtion 1§, firet of all, ralzex the question ag ¢

1
wiwther the Attoenoy General uan proceed with lirigation
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wit?aaz a Comprrolier Genetald rsferrsi when zthe Jepi: irest
discovers ¢ivil or crimisal viglakions OF <he ACE wiiver
during the couras of an investilvatioan of a violation 3¢ o
diffaruat auatutel for oxampie, the Forsign Agents Heiosgr -
net or she anbiebribary statotes, ov voen padapemient it e
b 14 ;vs¢aa¢¢ af wislatians of the AQL itsel?. S urae "ow
Committed, D the Commitiae f2D4rL, $9 give 2laager ~-07 vs.
1o the prineipls that ihe ALtornsey Gansvsl Nas tle ,i=or ¥

SORLIMEE 1OVASTITALIion af SNCR VIGLaTLORD 4nd8 30 Lerr 3ulr o,

R L L

givil or grimainal agtion with, of cgurise, nptt

the Usoaprrollar leneral.

Tur second Cconpoern 19 Lhe. subdmession [isl oyl e
intargretad 23 suthorizing the {ospiraller lenerai wr 7r.7:
sivil susions even whaen the ALtorasy Gensral Das sifwesi.
detersined that the viclstion is sraminai. T 13 I7imel
uhteslistie Lo 4WpeTs The YSVETNMENL L0 Prepafe. Iasssl in
andlfile ¢riminal or complicated oivil cases within s:1s%,
daya: as subsscrion 14(e} requires. Huch 3 Lxarzatiis oLl
serisusly frystrate soordlnation 2f Lh4 JOVEIREENT S resion e
¢ viglavions of the Act by onduly PEsLTAQLIag she Lime -

H
ava%}aniu L5 the Attoraey Genmdal 0 assess the (Apslt O
tha propessd Lizigation of oLhel JeEivibisg 1 tkne oveissers
<nigh mght iscloge investiGarions QF ProBLILLIIRE T 1Te

Same 2artigy aader other statuyes, Indeed, inoa wrizins,
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€. %g, the goveramenc would presumably have o presunt the

case %0 3 grand jury and receive an Indictment wWithim Lhs .

sixty days, or risk the case bafnq compromised By & relaced

civil suit breught ay the CompRreiler Genersl. Therefors,

the Degarimant would recommand the deletion of subsegtion .
td4{g}. Wa alsoc note that sybgsctign 18(g} which disallaws
any civil sanciian fnr a firat wislation of fakling to
register eliminates the effectiveness of the civil Sanctiong
" s&t fozth in subsectieons LE(s) and ldiig! for aven Dasor
loboyrsts, In view of the discrenion weated in the Comperelier
General by subsect:ign [4ihi{l} ta sanciiiate lesser offenzss,
it would appear nhat subsaction Léic¢) i3 uanecessary anu

1
undesirable.

Juﬁc as we 2elieve zhat the Jomperoller General should
not be granted AULherity <o litigace qases hecauss of the
potential conflict with the Attorney General's responsibil«
ttigs. we recognize that the Dewmar=ment of Justice will have
A responsibility to respect the Conptroller General'’s
conciliation efforts. Ia thode cases whera condiliavion L4
most Likeiy =+= namely, inese in @hieh there had been an
inadvertent viplation ¢f the law by a ralarswrly engephistigased
OIgan1zation «+ we apti¢ipate that the Depargment will generally
defer to =he Comprrailer Ceneral while such affarts continge and -~
#ill retrain fzem ingtizuging l.o2l proceedings until coneiliation

han failed.

- s i —
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Tepartment agraes iMat arganizationz

Finasiiy, while the
- ‘ .
snouid ant be ssbjected B0 uaduly burdenzone yapnsdkespling

refquiresents which maght otherwise Be etablished by the

IR S

Comptroller General shroudd rsguiaticns,. we 49 fewl thas
¥ L. v a

axisting ruperds or thoze records maintained by an erespization

in the ordinsary ¢ourse of business should be presgrved. It

18 therefore proposed thot the wordd "or maintain® oppearing

an linez il and 2 of page 14 of the bBiIl, and the words "or |
maintaiasd” an line I3 of the sape page be strioken.
Subsectiion 2(s} thes would a0t foreclose she Dompuroller

Gennral frum promyigazing ¢ regulation reguiring ihe pressTvation

of existing records or shose racords kept (o the “ordinary

cuurses of businexs” for 3 longer gericd than the GroaniIation
would atherwise kegp such records.

Canclusion

JIn the Final analysis, the guastion af whegher 3. 1785
functians. affer enaciment, 3% a valuable reel in protecting
the intesrsty oF thae legislative process withowt iapinging
on First Amagndment freedoms will depsnd laraely oo she g °
sanse 43I0 whign {4 in enfoeced. If thiz lesiziasiion rewulns

in rne i$suance of droanedt sobpoenzs 14 $mall, dil-funded,

non-prafit Organizat:ong, ihen the szatute will prebably




w]g-

do aome hars £c the guality of public dabak&-. on the other
nand, we firmiy nelieve that the Comptroller Seseral 2ad the
Justige Jepartment are fully cognliast of how Lanudus the
gxistence of sach grgasnizations sometimes iz, how difficéit
ié is for vhes to scope with complizsrzed reporting reguirements
given tne Limitations on thaar budget asd manpower, and
hd@ impestant their contribuzion to congressional resoiution
af complicated ilswces is. and that they will wé§¢r¢¢ tha
iaw with thege consideraticons in misnd. The xtatute; if
changed in the ways that we have Suggasted, then ca&f BeORe
3 milastone in the restorazies of publie aanfideaeaain the
GOVRrament.

I appreciate thiz oppertunity Lo coavey L0 the Oohmittes
she Adminlstration’s viewsd on this very imperiant plede of

legisliatian,
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ARPENDIX

Attached are the Administration's sugyested amendw
ments o H.R. 1190, the propoused “Public Disclosurs of

leobbying act of 1977, on the subject of government
sontracts.

& section-by~section analysis of the amendments
13 aise attached.
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© AMERDMENTS TO M.R, 1180Q

L. Agdd ime wordy UTitis T betusan iises & and ¥ oo page 1.,

T 41r ¢ Petete ine words “Feagersi of {lczt or mmpisyse’ on line 9,
Cpage &, ang at every ather place vhers it sppears in the
Act. and insert in 1lew thereof the vordx "(ongressiond]

Fy

mamber ot amplovees™;
£317 Add the word “and” after the senicoion on ltne 34, page 457

(1) ﬁele{e the semicolon en tina 17, page &, and insert s lisu
peherest & perind
§

{3} Deisteltnes 18 ihroogh I, page &

t4%3  Sectirn {8} is apended tn redd 48 follows:

“The term 'lobbyisg tommunicatton’ weans an oral se
vrilren comronization directed to {A) a congTessional
renber 0 sunisvee Lo influsnce the cuntent or dispusi-
vion of any bill, resglution, treaty, seminstson, hearing,
tehory, Iinvestigation
. and any
invgstifgation by the Comprroller Senerzl suthorized by
tha pravisions af this Act: or {#} te any ofilcer ¢f the
exerucive branch of the Governman: lidted i seciians
§112 rhrasigh 5336 of Tieie %, United States Lode, to
influencr the content or dispssicion of {i} any Bil).
rescluiion oy rreaty which bas been imtraduced or syb~
mivred tn mither House of Congress or any report of 2

1 commicpee of Cangrsass thereon; i3} anv nomination subw
mitced OF to be submitied to the Senate of the Unized Stutes
@r {1n1) amy Besring or jnvestigzazion being conducied by the
Congress 6f any authorized commities or subcutmities thereof.”

3. Ewnepr &% The word  appears on line &, pags 1, delere the uprd YAetY
wherevet i1 appeErs and insert in liey rherecl tha words “Tigle .

4. Delece the word “or” where 1t first appears on Iine 12 and 16 on
page 3} and 394 the words . 101 or IOY or the roles i#sued puriuant
te gection JOY° afrer VBT on phose sade liams. .

$. Add ghe followving after section 13 on page I3




3

TITLE i3

SECTION 201,

£a) Every arpanitavion that submizs te an exetutive agengy & bid
ar prafesaz on 2 cantract that ®ay teanonably he wxpedted te have &
value ;i $16, 680,000 or sore ahall flle wigh the Adaintistrater and
with the agency soncetned raporiy with fezpect to suck contract that
shail costain - '

{11 an sdenzificstion of the organization filing the Egper:;

12 a4 é«s#yiésian of 15; contracrt and an Indication of irs estioated
value:

‘ {3 an sdentificat:on of and a bri~f deggviption of the duties

with regard 13 the coatract of edch efficsr, divecter, employee,
agent ang representative of the ergenization, and any sther persor and
organization atting an bebaif of the argenization or of ao affijtsze of
#n srganization. <he engagzs in one or more communizations zopcerning
the conzrast with an offic;r, empinyes, coasyizant or wesmber of an
adwispry vomsiitre of the exetutive agency who i3 lnvelved with the
awars a% adoinistrasion of the consrart. provided that, csepynicstlons
{ar puzﬁases of thig seevion shall include Dotk writise and oral <odmanie
pxzlons but shall cot include communications addressed exclusively o
technical o sdeinistracive matievy;

{4} an fdearsification af those persont who made sore than § but
less than I0 comrunicatisas described in {1}, and, o ;$¢$:2aa, an
iagﬁzif;caciou 6f those peraons who made 10 or mors such comounications;

and
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3
£33 a description of anv positios sad dutles vhich & pevson
{dentified under secrion JOL(a)(3} held in the exesuiive sgency 10
during his laxt § years of etployment with the
which she hid of propesal wvas suksizted/agency il within the thres
preceding the %id or propessl sudsission
z4)endar ytits{such nersan had a3t aay time bezn an smployee ov officer
ol the executive agencey nd occupled & giviitan position there 2 grade
S 14 § e abave, Or 2 @iiitary pesitien im pay grade g1 ot shove, or.
$n the case of ¢ [orper consulizst er » menber of e advisoery vommiied,

if the salary rate ar the time #f such servics was pgual Lo or gresier

than the Sanamow salary fare-for GS-11, -

t%3 the reparts reguired by subzection (a) shatl--
. €Iy he fijwed ix such {ote &od aanner and & ¥ogh times 4% ke
Aéwaniﬁ‘réxr! shall by ruis csrersine, bur Ihe Teporls shail e fiiad
at leant ar the tims the srganizatian submies 3 bid or prossssl. annually
ustil award ocr tausgellation
afrer ghg first reporifand dpain prisr (o che award 2f the zonllacl;

{11 be cetrifies as a true sad accurate Teport of the isfermavion
teguired by this Title by the exesutive of the arganizacion Tesponsibls
for the temtraci;

£33 be retained by the admimisirater {or & asinizum of five years
failewving the erd of the calendar vest eading lezember 31 in which the
FERUTLS Ht;t Teceived; and

(&) be available {9 any pErson upen teguist subjaét to xudh
reatanshie terms and conditians pertainiag to acdess as the Adminigrrator

way by rule preseribe  Copies shail be furnished &t the actual cost of

durlication as determined by The Administrazor by ruis.

1




SECTION 2&itc).
I} the exefullve sgency requesks blds or proposals 2 3 Coplract
fl) thch. tn Whoie of 1n pare,ss (A) specifically asthorized under
critaris escablished by st Executive ordet 1o be kept secret in cha
insavest of naclonal defense or foresgn policy and (B) is in fact
property glassifjed pursvsnt to such Executive order; of
{21 whizh would disclose intelligence sources aod nethady,
the repurts Teguired by this secrion shall be submitted to the execurive
agancy poncerned.  The xeduiive agency shall fiie such reéor:s with the
Directoer of tha Sifice of Manapemwsh and Budgsl,
szetios 101
Orzanizacioss shall waintain 5Y sause to-he maintained reccrds
sufticignr to mee: the tepsriing reguirements =f this Title as decsrmined
by the Administranr.  Sodh records $hall be Saistiined for a peried of
at deasr Five wears follswing the end of the zidlendar yayr €nding
Brcember %2 in owhyeh che repares raquired by thiz Title vete 47 shouis

have been filed. This reguirsment, however, snall net superssde any

longer recard regeniion requirements ssrablis®ed under other sutherixy,

SECTEGS J0%,

{a) The sdminrstraror shall--

(1} dssue guideliaes and rules to interpret and izplement the
provigiens of thig Tivle in agvordance wigh Lh¢ proavisions of suiz-
chapter II%cf Chapter 5 of Yitle 5, United Strates Code ant

{21 provide contimiing 4asistance and oversight ef_aggncy imple~
mentation ;f the nrovisions of this Nitle,

bt Ihe Agministrater shall sendy te determine what, 1t anv,
additional iaformation might apprupriately be repofled by those partles
who must fils rggagts under ¥hiz Titie. The Afministracar Shall tsport

the rasults af this study (o the Fresident who zhall report (o Congress

wirhin one year of the effective date of this Act. .

FETSEE IO L ]




2,

3

SECTION l06. ' _ 1?
H*;, Any inforeatisa, allegacion. or tomplalnt received by the Aduini~ ;;‘ -';
f strat&é st the eXpeuzive agmney concerned regarding # violarfon of ‘.

se:kinés 33) ot 202 ar of rhe vegulations promulgsted porsvan: to

section 10} shall he enpedificusiy reportéd 1o the Attorhey Ceserst .

by the Administrater or the hedd of the agency. This sectian shail

not profibit the Attorney General from authorizing the Adwiniscrator

]

te sesk voluntary coepliance with this T4zlx prior to the referral

. of an aiisgeé viglation to The ALLOEney Censral where i1 sppears that ' "
- é

. the alleged vigiation was nol kuowing o wiiliu{‘ T ;‘

SECTION 203, c
:’ fhe Adminisirates shall repart ansudilv (o the Frestdent vho shaill ‘;  | ?i
. subeiy the report (o the Comgress by Maren 30 en the repotts received : :
: during the srecedimg calendar yoar ending Decesber 31, apd upon the . f‘;3

3c:§v1ti;{ af the Dffice of Fegerzl Procuremen: Folicy wicth regard %

1o this Ac:l The repovt shall de in such form e the Admintsirator . :‘fﬁ

deLersines s consisien: wizh the aesd for 2 full and sesningful ‘. 25

, presentatios, ) ]

SECTION 86,

. ] .
’ Far purpeses 3f this Tigie—— ;
{1} the rern “"tontract” means any sgrresent {or the s¢guisitics, : _f;
by purehase, iease, of barter, Of property or seevices for the ditect .

Beaalil or use of the Feders: Goverament. The term [ncludew, but is

aat limited zo, tontratts, options, ¢laims, hilateral agreements and Lt
] R
] B

change OrO#T5:
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155 ghe term UAdninistrator” means the adaunistratos of Fedeval

Yroguregent Folily 4§ set forch in Public Law $5«430: and

{31 the ters “execurive sgeney” shall have the zesaing given It

by Secrtien (0% ol Titde 3. Paited States sade, ard shall else lecluide

the United Trates Postal Service and the Fistzl Aate Gonmission.

FREYION J07.

fa3} Txzept as provided 1o subseczipn i3Y the provisisas of this

Title shall cavs pffect on thy date of ensicwent.

ta)  The reprtring teonirements st wgerion 121 and the regozd

. 2

hEgping TEqulfenents of section 207 skall wake affect on Govaker i, 1578,
SECTION ub.

The previsions af this Tirle hall tersinate 31 thy end of five ywarn

fram the effective dars af thas Title.
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SECTION BY SECTION ANALYSBIE

+

Tha proposed amendmeats 1o H.R. 1180 srz addressed to the
Bill as 3% :s rcurrently amended in the Subsommitiee On
Adminysiraiive Law and Covernmental Relatiors of the Houge
Jugigiary Lommitiee,

Amendment Le, (. Thas amendment makws the lobbying portion
of 4.2, 1533 Title I lAmendment Ko, 3. concexning Government
SOALFACT aUtivivies adds Title I3,

Amesdment -No, 2. This amendment redefines the term “lobbying
enmmunaeations” . The amendment restruchtures the durrent
definition inm H.® 1180 and makes clear that in order far &
comsunigatian to be a "lobbving communication®™ with regpect
Reoan execusive broapch officral, it must be directed to that
pfficial %o influence a matter nefore Céngress. A “lobbying
communication® could goncern any Bill, reselution or tresty
which has been introdeged o either House of Congress, or ain
the case of a treaty, which has been subnivied ¢o {ongress
and any repart of & commiitee o CoAgress,

Alshough we gontinuys 16 explore the issue, it is aupr judge
ment ar this timg thas with respecs 1o contact with rovered
exacutive ranch officials {but notr necessarily with con~
gressional porsonnc: rommunications prigr 4o inwroduction

or submission shouid nor be 2 "iobbvino communication™. The
primavy reasun {or this position is that such pre-iatroduds
tigs contsens with execukive branch officials would grestly
expand coverass of exevurive branch contacis inko areas thas
shouid be the Iogus of a separate bill or Executive grder.
Limiting the coverage ©f those officers paid in aceorfdance
with the sxpeutive schedule in E.R. 1180 %0 bills, teseolu-
tiong and treaties afeer incroduction of submission (1) draws
a ¢lear line marking the time at which "lobbying communica-
tiong” will besgin, (3 includes the most influential exewutive
branch gomeunicatieons without general executive braach Cover-
age and (31 becauwse of the extensive review the bills, resolu-
tipns and sregaties receive after introductian or submission hy
the Congress, does not exclude significant communications.

The amandmert would cover nominations after submisgion %o the
Senate and 2lso during the development of the nomination
within the &xecutive branch since in this unigue ares sontacts
prior ta the submigsiorn of the pomination ¢ the Senate are
eritival and ordinarily within 4 limited time frame. The
amendment wiuld slso rover hearings and investigations Deing
sonductad in Congress, but not those conducted in the exsgu
tive brases.

.
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ngtutive branch rulemaking, hearinps. investigations,

i adjudications and gamilar exciusive exegutive branch asgnivie

bee ties are not coversd under the ‘dafinrtion of “lobdying communi-
caviosns.™ An entirely different set of considerations is
relevant to what lobbying discliosure and regisiration provision
may_bevapprzpriate to cover ¢ommunications to inflivence those
activitias, It is strongly felt that they should be the
subject of & separate Bail.

L Amondmens Ho. 3. This amendment makes the definitionscontained
ThEeetion 2 of ®.®. 1180 applicable Lo the Znlire gt and
changes the word “Act” where i Othelwise appedvs in Titie I
to "Titlg 1°. Additional delimitions for Titje Il appear in
section 2086,

Amendmant Nc. 4, This amendment makes the wivil and griminal
provis:ans ¢i section i3ial and (b3 af Title I appticable to
the requirements for reporis in seci:on 201, the revprd
xgeoing requiremansts of sectisn 202 and the regulations
promulgated under section 183,

apeadment Yo. 5. This amendment adds Title Iy te H.A. 3180
providing caverage oF Sovernmeat conLracts.

The proviSiors conteraing Government contracts have been made
. 2 sepaevrale Title bevause the elfvris of Governmeni CONLraviors
. to obtain Goverament centracts =g fundamentaily giffarent
from the -lzbbying of members of whe iegigslarvive bDranch Concerp«
- ing matters bafore Congress. The op-ecrives of these activities
. ar= different, different peuple are iavoived with these activie
cies, the rosts associated with the marketing of goods and
services are different from “lobbying” expensss, and the
preparation of bids and provosais and the administravion of
conrracts are not typically congidered lobbying asnivities.
1t would shcrefore bz mislesding to include cONLravting
activitiss with the lobbyinyg asgtivities of & corperation.
Title 1: does not cover grants by the Axgoytive agencias,
¢ This does act mean that grantsz shoold ndt be caovered, bot
recoonizes hat grants Canndt te goversd in the sSame aannar
as Zovernment contracts. Further study i netessary, hdwaver,
before provisions govering grants can b2 davized., It ghould
pe noted that the segments of grant making uvpon whigh disciow
sures could practically be reguired may be reiatively small
if grants to State and local governments, o Btate educational
institutions and noadiwmcretionary granks are gxciuded,
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Bection 20)ial regulres that every organization which submits
a bad sr proposal to Ah eXECULive AHENTY On A& eontrCL which
could reasenably be expected tu Bave o value of $10,006,000
or move shall file a report with the Administrator of the
Office of Fedoral Procurement Folicy with respect ta that
cORLEATL. This means that every orgéniation shalil submit

a rEROIY QUVATLAT LS OWD activities and zhe activities of
sach of 1ts sffiilates, officials, Or agents vprnless that
affiliste, offivial or agent Bas filed a report under this
spctios of whizh & furiher report would be duplicative, This
appiies te each conirsct: modificetion, laim change order,

oy eption whigh pguals or exceeds $10,800,805. For exaple,
# r&pﬁf& wiuld be reguired for a contract of 515,804,000, and
for a2 $12.5068.000 supslenental 3greement 50 the ooniTact, bus
a repore would not be roguired {and the Administrator gould
aot sepavately reguire under section 281ibyild: for an
anencrent ¢ the guntragt of leszs than $10,000,008. This
section would he applizable to each executive agency within
ehe mesnier of sepiion 105 of Title %, Unitred States Code,
The delin ans gontiined in secvion I would be applizable

Lo thig T €.

.
Each repors shall guntain an identificatien of the organiza~
tion meking the bid or proposal and 2 descriptien of the
contract. The repors shall alsp indicate the estimated value
of the gantraet but it 1s not intended to result in the
disglosure of conlidential financi1al information or othet
inforrmatien which would be prejudicial to the objectivity

or fairness af the bid process. In a situat:i:on wheze the
reporeing arganiiatior believes that the filing would require
the diselosure of confidential informatien and when permitted
by regulations of the Administrator, the organizatioan may
repors the estimnared valug of the contract in ranges.

Secrion 201(a) (3 reguires that each report identify eavery
offacer, darector, employee, affiliate, or agert of the
arganizarien or any Sther person or organization acting on
hehalf of the proanizatvicn who communicates with an officer
or amplovee of the sxsoutive agsency or any comsuliant or
sember of any sdviscry committee nf the executive agangy

i¥ they are jwealved with the award ov administration of

the csasragy, [(The term olficer and empleyeer of the sxnoy-
tive agency are intended o have the meaning set forth in
gection 21493 and 2105 of Title 5, Ynited States Code.}
{ommunications which excluzively concern tevhnical or sdminiw
strative aspevis of ithe Toplvadt are not communications whigh
would reguirs ihe idsnzification of the prgsnizasion’s
emplovaes or which would ¢sunl ia the totals reguired by
section I0L{al {4}, The technicsl or administrative matters

ottt e,

+ ,‘}
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wauld include discussions of gonviact apesifioas oo 80
regus rements, payment and delivery proviiaont. i’
a§Iurances roguirenents, eig., 2as drzrifuigne s 1o e o
marketing, adjusiment seeking. prometional wr o &oviow .
o -

discussions. Uithin these parameisss and ander e 7 ‘s

provisions of tne administrarive Progoduras Roo e
Trasor pursuant Lo gectian 203ib} s o

pletely deline the tfype of technicasl and simimoto et o

mariers e*emp&ed frem this sectisn,

Ty 15 recognrized that the date wheft Lhs Tt
Reginge wiil ot be ohvious in &13 SItustions,. .t

pariad epds wilh the sonclusion of the 513,307,777 ~» » 7o
agtion, We beiieve that ihe AdminisnraltTr wi.L I b
ruleraking 1o more surely and mepnrngiolly wscEriony tTew
pegianing $ime periods Lhan <an be done Sy v.iT T S 1o
proviszien, e would expecs ne Adminisirattr . U o
wules andsr section Z0Y{bI which are CERGIRLeT L LT T
disciosure purpsses of this Tixle and with Ly ool :
kegep the repsrting burden L4 a Minimum,
In pdditian to i1cdentiiying any Qffyenr, duraerotr,oon
af¥iiiate, and agent of the ograanizatiin dnu v L
and organitazion acting op mehal? of she Triviiov
sgrvion 201131 i3) the organizatios must ErIViLe 1 F N
desaription =f the duties of these persons YT S M SR
with respect Lo the gontract. It as imrenidey Acar ot
tign of the 3uties be suffiziently datariad v opere e
undorsrandizng of the responsibilit:es T WM yelnt kT
organizatios with vegard o the comtrasii. THLE teniet
should not reguiTe a devatjed or burdensome Lroiic Tt .
cations o indigate the purpase af the comrupLTT L tr
serson $0 whom Lhe communication was dirggted. woyr ¥
grognization is retained by the repariing SfZaniiai. © *7
makss ComMroA,.Calions with TATTAfTIRG BETSEnne LTI RN e
tive suency, the Ortanizalions must be idesyiried oty o
duties explained as weli: as the employess o1 1o S ie
whe made the communicatimns.
3 the averwhe.ming majority of CORLIATIS wWiili Satm o d Yo
pxcess of $17.000.008 are enterad InLo LUTSUSAT 1T T T
- gontracting procadures. formal adversising poIusInoes f
. used for contrazt actions of 510,006,500 &r mIre i UL
. aboat 3% pf Lhese proguraments.  Begsuse thue ymer oI o
-, castract ogrurs by @ publ:ic opening of sealed Tiit, V-
g 1
1
1
- :
‘ P P . - S A T K
M E E" ., . ' . " - .\
I
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award 18 ordinarily made (o the lows iy Tesponsive, responsibie
Didder and Bezause improprieftiey are Tarszfully watshed by

the coopenitors for sush awards, the woteatially useful

irpact of this lsgisiation upen formajly adversised procure-
ments L& sigmifigantly less than in negotiated prugurements,
Negotiated progurgment provedurss encourage and indeed are
degendent upes WMGryoush and completad discussinns between
canrractor persennel and conlracting personnel of the
sXpSUrive Jgendies.  These curmunications are crucial to

the zucsess of negotiated procurements and :: is aot the istenw
tion ¢f these provisions $¢ chill, disparage or make these
communications suspest. It is. however, the intention of
thése provis:ens on these high value government contracths

to disclose who it is that communicates with Gove nment
contracting officials ond what these persans' responsibilities
are in the process. Theses requirements ars intended te be
complementary to the existing body of law and regulations
designed 1o assure the faiyness and comperitive sature of
gaoveinment procurgment.

Section IGlialid) reguires that in addition 12 the require-
ments Gfrsedtian 0ilal (3}, those persons identified in
section 2011adid} report if they have had during the same
reporiing period more than five but less than twenty communie
caticnt and also whether théy haeve had more than twenty N
cormunications.  The purpose of Lhis requirement is £o

more Iully disclose ihe degree of contact in hroad rangs

these individuyals had during the contragting award process.

As in section 20ifadidl, sontrazis of an exclasively technical
or sdminisirative naiure need not be caunted.

Sectisn ZClialis) recognizes the existence of and sesky &o
wentiify and fuantify what 2an bde a special relationship
betwesn contracting persoonel af an executive agency and
forrer emplioyoss of that same aaency. The section requires
a descraptizn of the position and duties whieh any officer,
direztor, ermpioves, affiliate or agent or other person
icentified in szecrion 201{a} (3! neld during this last thre.
years of empleyment in an exatutive agency to which the bid
ot propesal hes bean submitted., This reporting reguiremsnt
is activated 1! such person was employed with the executive
agency within three calendar vears preceding bid or propesal
submission and if the pricy posicion was at or above grade
G5-1. of the General Bcheduie 17 the position was & oivilian
pos:tion, or :f the position was a military position, if

the positicn was st or above pay grads 0-2. A repsre
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would be resulred under this Se0tioa for a pONtracsor's
erployees who, although they may not have been fuli-time .
membors ¢f the competitive ©ivil serviCe, werg an employes,

a consulnant 2y & member 5f an advisory committee of an
gxefutive agency withip the past three csjendar years and

who vaeceived a salacy at a4 raze in excess of a minimum rate

at the time of sush emplayment which rate was greater than

thaty «f a &35-11 or -3,

"The best estimate is that thers are approxaimately $00 contract
agnions:annualily of 313,006,900 or mors.  These procuremsnts
asoount - for approximately 404 of all contract dollars expended.
We bBelieve inar ine use of the $10,300,4480 shreshold
maximiias eflective reporsing under shis Titie without
piacing 'a signifizant reporiing and reqord keeping reguive-
ment on zhose coniraciors who are most likely o e gnable
to respond effigiently wo Lthem,

Te 18 gpgssted that the Campiroller General and oither agenties
sf Goverpment who have 2c083$ 10 the regards and reporss of
thege oryanizationg, ag «ell as mombers of 1he publie, will
be Jlary to and report Lo ine Admimistratsr and the esnsarnsd
ATBNCIHS ApTCATANTEE Of (nspPRIDfYiate avvivities on behalf
G or by the organiterion.

' £
Seetion 2011k reguires that the reporis required oy Section J81fa)
Be Tiliec ai $ugh time and in such manner as the administrator of
the Qffice of Federal Frocuremant Pollicy prescribed in requlations,
which mugt e :ssued in confprmicy with succhapter ¥ of {haprer 5
af Title'S, <he United $t2:es Code. The reports at a manimum
stieuld be I:led Ly al)l hidders or offerors ar the time they submis
4 b:d or propesal. at the end of gach twelvee~month pericd afeer the
firse report if an award has 60t been made or the Procurement
panveled and agoin ifnmediately £ridr Lo the award of the contract.
1t 1s tne intent of this section that the Adminiscrator minimize
the perisd pesweon the latter report and the award of the gopsrace
duzang whinh addisional Cmntacts might pe made. The cuntsnt of
the rapop: should e Considersd in she awards process by the
EXGLNLIVE 23EACY.  Howewer, it iz not the Istent of this zizle Lo

#stablish what o report indicstisg guestionable acuivity will
naressaciily resuil in the caneellation or othay sdverse actipn with
regard to an award of 3 contract. Whiale the Administratos may
reguire sepmrss n addilion Lo those required af the time of bid

gr oifering and immediaiely prior s awverd., such reguirements .
snpould be invehed’only fov the most gempelling and unusual circum-
stances oo avold wne rezueliting record keeping burden.
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Section 201(b){2) requires that the report be signed by the
officer of the organization responsible for the contract and that
he certify that it is a true and accurate report, It is intended
that such certification be covered by 18 U.S5.C. 1001. The Admin-
istrator is required by Section 201(hb){3) to retain a copy of each
report for a minimum of five "~ years from the end of a calendar
year ending December 3! in which the repert was received. Section
201 (b) (4) reguires that all reports be made available by the
Administrator to any person who so requests. The Administrator

is given the authority to issue rules defining the terms and the
coenditions of access for such individuals. Copires of such reportsa
will be furnished at the actual cost of duplication.

Section 20lic) requires that when an executive agency under-
takes a contract action which would result in reports under
this sed¢tion and the ceontract is, in whole or in part, properly
classified under Executive QOrder No. 116532 or would disclose
intelligence sources and methods wiiich the Directer of Central
Intelligence is responsible to protect under S50 U.5.C. 4039,
the reports required by this section are to be filed with the
procuring agency. The agency shall then submit the report to
the Director of the Office of Management and Budget. If the
agency or the Director believes that any part of the report
dogs not meet classification or nondisclosure criteria, the
appropriate procedures should be followed to make the informa-
tion available to the public. Copies of the reports may be
requested under the Freedom of Information Act, 5 U.5.C. 552.

Section 202 requires that organizations keep records sufficient
1. satisfy the reporting requirements of the Title. The
Administrator may by rule determine or supplement these record
keeping requirements. These records shall be maintained for

a period of five years following the end of the calendar year
ending December 31 in which the reports were required to be
filed. If other law or regulation requires a longer record
retention period, this provision shall not suparsede that
longer reguirement. Organizations are also required to provide
rhat rhose upcn whom organizations must report alse keep tn:
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secessary records, For gxample, if #n organization retains
an organization O make COMMUDICALIONE reguirsd tu he re-
sorted by this title, that orgasization i alse reguised by
this gection to provide that the retained Orysanization kesp
the nocensary recgrds.

Seckica. 203 requires that the Administrator develop interpre-
tative guidolines within the meaning ©f Section 551 of Title
5, United States Code and that the Bdsministrator issue rules
pursuant to the informal rulemaking provissons of subchapter

2 of Chapter 5 of Title 5, the United Hvates Code, The Admin-
istrator 13 given the rasponsibilicy to pruvide assistance

to and oversight of the implementation of the provisions of
this ritle by the axeaut*ve agencies ahd the ¢ontractors.

The Administrasor ig also given the respanstbllity to study
wnaw, :f any, oiher inforemation might appro~

Friately ke the subjesr oI & requirement fox xapazvxng by
GovVernTent CUnLraCioers, consistent with the disciosury purpoases
2f this w:tle and with the intention 2o minimize the repors-
ing purden upss srgasizations.,  This study should attempt o
isclate ociher information such as expeéndiwures by shy orga-
nization the disclosure of which on the part ol governmenc
contraciors will eahance the public persepssnn of a fair.

open and obhiadiive profuredint process.

.
Sectitn 204 provides the enforcement preavisions in addition

Ec the oriminasl nepalvies which would be applicable to Seo-
tion 201;and 202 and the regulaticns of fegtion 303, Sace
ticn 204 reguires that any infermation allegung violations

of section 20} and 202 and the regulations of Section 203

er any complainss recegived concerning such vidlations by the
Administrator Or agency hesd concernesd be reporsed to the
atcorney General. This gettion does not prohibdit the kirtorney
General Irom &x:hﬁrixinq oy Administratdr SO 34k voluntary
sompliance with this %itie Dricr 2o the referral of the alle-
gations and com p aints 1o Whe Artorpey General when it appears
that the sligged action 1% 50t Anowing or wiliful. It is
anticiparsd that the Anporney Qeneral will eater Into agrese-
ments 0 this effegt with the Adminisigzator. In addition,

the ¢artifigaiions required By Section 201{Bj {2} shall be
zovered by 18 U.8.4. L%Ol.

Sn’tzon 2035 reauires that the Administraior report annually
ko the ?res dans whs in turn shall reporr ro the Qongross by
parch 31 'af aquauh year on the activities of the Adminishratoer
during the calendar yaar snding December 1.
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Sogtion 206 definez ihe ferm “contract”, "Admisnistrator® and
*axegutive agensy”™. The definicion ¢f “gantracy™ parallieis
the definition in the iegislat:ion now pending pertaining ¢o the
distinction Detween CONLracts, grantd and cooperative agree=

menits,

Sectior. 207 makes the renurting reguirements of sSection 201
applizable as of Qoeober ), 1978, in the interam, the Admin-
istratar shoulid promuldats and fimalize the guidelines and
regulations reguirad by this title.

¥

Bemrsan 242 makes ihe "gus ze:r® on thy provisious of this
Tinle suweiect, of course, o extensisn and/or Ameaudment prior
therete.! In other words. unless the provisions of this titie
are extended by statute. they wili lapse and have no further
foree and effect at the end of five calendar years from the

effective date of this title.

Consadevarion was 1nitially given to a requirement upcon governe
menL. CONLTActors to repart gertain gifig and gertain other
gntertainment given by Contragiars Lo goverament emplioyees
soncerned with the award of ¢oneracts. seerage of gifts and
enteriainment expenses ars noy, howsmvar, provided by this title,
These expenses are not intluded in part Becsuse Dxcgutive

Grday Hp, 11222 and egendy regulations implementing that Order
and other provasions generall; make unlaw?ful the receipt by any
government employss of gifts from any organigstion which is
seeking wontractuysl or businest relations with the agency.
Thereiore., a provisiea for the reporting of gifets by organiza-
tions Coversec by this title would almass seem Lo countenance
whe racelpt of sueh g¢tfes b, (mguiring the reporting of them
wnan Juher law makes it un, wliul for government employees to
regeive therm, Furslermore. 2 general . ww 0f standards of
conduct provisions by the UDepartment ¢f Justice is ungder way,

In whede circumstances it would be improvident o provteed with
rregemesl coverage o government conllasiirs.

Consideration wes 2l30 gives 10 grocadures whioh would reguire
4:80108ure of otner areas of Guestionaple expenditures and
agtivities by organizacisng seeking ©r having gontractual re-
lavionships with exesutive agencies. However, meaningful
expenditures to :nfluente o contract: award are not easily
identafled.  Any such identification involves potentially
staggering reporsineg and trecord keeping requaramants which
woukd be piaced upon these organitations. Furthermire, there
arg 4 sygmifizany nuniber of requirerents currently reguired

of governmgnt CONLraviors permitting access to information
aboul expendicures By Crgsnizations Lo acgeirg govarament cone
travis.  The comziexily of these existing reqguirements and the
musity of saforratiss ¢onserning tha partisular expendizure§
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about which meaningfnl disclosures could be made has led o
the spudy requirement of Sectian 2031c) of this title. It
is aiso beligved thst the reporiing tequirementg with regard
to contscts betiween goverameni gohtracrors and contracting
personnel of the executive agenciss and specifically Tl
activities of former ampioyees of execulive agenciag with
regard %0 contracting acsivities subseguent to theiy depar-
rure should srovide 2 basis for a better factusl understand-
sng af the serigusnesy and the impact of such aetivities ip
the provurement provess.  Huch information ¢an also be 3
rasis for evalusting the impact »f timitatigns on post-=
govermment employment of congracting personnel.
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Departrent of Jusiice
Whebingten, $.E. 20554

Soprember 14, 1217

saneranle Abrshas Riovcoff .
Chalrman

Cormittar on Governmental Affaics

inipsd Shasen Senard

Washingeon, D.C. 20310
Baar Mr. Chairsan:

ouring my pestimony before your Commiston on August ¥,
1877, on the subiect of 5. 1783, you reguested that 1 supply
the Committes with certarn addivicanal informstien. This
lenter will respond Lo yYoUR roguests,

pirsr, you may rocsll that when I expressed ihe
Adninistration's opposition to the use of “lobbying soligiw
tations® as an independent threshold test for the applica-
Bility of the Bill’s regisgration and reparting requirsmants,
you raquested thay I supply cxsmples of ocrganizations tha
weuld mess the §5,800 minimum expanditure test for iobbyioyg
solicitations alone gantained in Section ${b1 {3} of the
Bili. &% o know, past iobbying lsws have not reguired
that lobbying organizaiions register o disclose any
information concersing lobbying solicitations as defined.
i §. 17H3. Conseguently, no gOVErnpent revards exist
which would permit an suthoritiative identifigation of
spdividual organizations which would moet the Rest in
Spetian 4{b) {3). Nevertheleskz, It iS5 eany <O nypethesize
casas in which groups of cilizens with strong fe2lings
abour a particunlar iszus bofore Congloss and carrving an
thiciz aevivities far from Washingzon might place & Fingle
advnrtisement if 8 nawspaper or magssiase which won Ial onst
mage vhan $3,000. We are sdvised, for iastange, that the
engt of a half-psge advertisement in the dsily edition
of the Los angeles Times is §5.380.00.  in the New Yorx
Timas Lhe GUKL 16 51.000.00, while in the Weahingion
BREL ik iu $%,552.60 and in Time magazine it 33 225,590.Gﬁ.
T¥ The advertisement urged membera of the gommunity to
write v their ropresestatives in (oagress. the suonsaring
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mren ] wt ws wesld bo sulspssted S0 the roginerition a0l
segeyee Lpug sgugtbieneats of ghn hild, o That rhin naatd hae .
s ogaemo alnge co¥Er BCUGE LG By RumLidrs 67 g rrgand g
Py whinh el nover Senl ang el ar maisd lubdielinnn

ca o ouBiaon Yar the purposs of annnagting Deoepvesn
Maresgriv.  #ipoover, editortals ia i same pellizaninn
Eaniag ohe same positien as the adversisenony sl alse
seeping misizeas L0 weite to Jongress weuld wot bo subjest
ta tho biii‘s orovisions.

' In tne finsi analysiz, howover, we bBoliovs thub whes
proposed ledisiation threatens to lntrude oa seasitive
activitian which are &t “he heart =t whe prouwecizions
affordat ny the First smendment, iha gegponent 2f ¢he
potestiaily inhibiting regulatoiy program should besc -
che burdes of produeing clear and cosvincing evidense
rhat compelis anagtment of the legisliation’s mory

cdawrerous fgitures.,

© You may alss recall that { oxpressad the Mdministration’s
view that any ipgisiation governing lobbylsg communicat iong
direbted at the Exacubive Branch should only include within
the dufinition of "Federa) officer or coployee” thase
ingividusls holding pugitions at Exevstive Level ¥V or
above, At prosent, the defirition ses foreh is
Zection 3{cifii of §. 1785 isgludes all amployees at G3
toveis 15-1% and pay gradeg 0<% and ohave a8 wekl., I
apted in my testimaay chae there are approximately 45,040
Fedoral emplovees at G5 lpvels 15-13 i pay grade
levels 8«4 snd above. You asked For informarion on the
number of Dxesutive Hranch employes§ at Execulive Lavel

amnd above,

The Bf<ice of Management and Budger has been in gone-
pamp with the 8.8, Civil Sursice Caission on this
muestinon, and we are advised that, as uf Jope 3¢, L1977,
thore wers 101 such emplovees working full-tlse and 32
such jemployaes whose enploynent was iasermictaent. These
figurns -onficm our Batief that tng gomipigtrative burden
an lobbyint organizaticas would ba siarificansly reduged
by cover:ny only anployoees 3% puncunive Level Vo and above
while sizn:ficant lobbyias of the Excoutive Hronch would
rgmain subizet to effective pagistration wpd Jeportlng
reguirenunty,



http:Or)l;::.nq
http:l.oqisiatl<;.lM

74

1 =
I trust that this information will be of use ta the
Committee in the impertunt task ol reforming the lobbying
- law, an Bf{brt which the Adminisuration copntinues to
vndorse enthusiastically., TPlease coataet z3 i€ wWe can
' : be of any further assiztance. .
Sincare)y,
‘ oy v
: A / AS
, Patricia M, Wald
Assistant Actorney General
e Office of Legislative Affairs
. -
»
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Chairman Rinscorr, Mr. Keller, please?

Mr, Kenrer, Congressman Edwards is here. Would you stay at
tha table. Mr. Edwards only has s brief statement.

Congressman Edwards, Mr. Keller would be more than plessed to
sit asiste {or a few minutes and give you an opporiunity, if vou would
ltke, to be heard now. [ know you are busy on the floor,

TESTIMONY OF HON. DON EDWARDLS, A REPRESENTATIVE IN
! CONGRESS FRCM THE STATE OF CALIFORNIA

Mr, Enpwanos. Thank you, Mr. Chairman,

May I put my statement in the record?

Chairman Risicorr. The entire statentent will go in the record
as 1f read.

Mr, Epwanrns. Thank you.

Mr. Chairman, if there is going to be legislation is this area, 1 hope
that it is going o be very carefully drawn because we are desling with
constitutional rights which we have ulways tried to encoursge the
exercise of. It would be a shame if the lobby bill caused people ta be
frightened of exercising their constitutional rights. I presume thst the
proponents of this legisiation have some sound reasons to urge its
canctment. 1 suppose from the newspaper secounts that there are
lobbyists whe improperly influence Members of Congress without the

ubli’s knowledge—providing trips, meals, booze, or whatever, But

think if this is true, the proponents should present testimony de-
S%Fiiﬁing these outrages snd present legisintion to prevent this kind
of abuse.

Furthermore, the legislation must be very carefully drawn. It should
require public disclosure by professional lobbyists, but not discourage
the exercise of constitutional rights by scaring off citizen groups
with mountains of paperwork plus the possibility of civil and eriminal
sanctions if they iio not register ccrneetly.

[ suggest, Mr, Chairman, that this bill, 3, 1795, and all ¢! the sister
Bills in the Senate and the Hovee Tl this modest test,

Lat mu %ii%i Sy e e e e*,\iz;z:pizry. .‘ézng}{”}z}e there was in Hartford
the Hartford Bond War hio s ~ocnty ronsisting of 10 or 20 people who
wore interestad i nonn sy oo bill i Washmgton, They hired some
loral pervan for 01 o w sk todo some wllying and this particular
persen tetephoned 15 il wrnt dJealt with stafl members 1o Congress.
nder this bill the orenaie et must register as a lobbyist, file quar-
terly repocte and be subject to crionnal senctions. Suppose also that
a mom and poy renl ostate Bem of Just two people, iz interested in &
bill before u housing rommittee. Euch husband and wife calls eight
offices. They are lobbyists, they must register and file quarterly
reports. New neither organization is going to do this when they hear
that they are guing to go into the computer in Washing:on, that they
are registered lobbyists and that there are civil and criminal penalties
invoived. '

Ouf expenience in California Hlustraces the unfortunste affect of
suelt a faw on small grassroots neighborheod organizations. Since 1974

ws heve had proposition 9 as part of our constitation, and a big

tobbyist, Alien Tebbits summed it up the other day, “The greatest
irony of all in the operstiou of propesition § is that the endangered
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