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FEDERAL EMPLOYEE FAIRNESS Am OF 1993 

Mr. GLItNN, fi:<>m the eomm;tb!e on Gowmmental Affain!, 
.oubmltted the followixlg 

REPORT 
together with 

ADDITIONAL VIEWS 

I1'b aocomJ)M1 S. i04} 

The Committee on Governmental Affairs. to whlch was referred 
the bill (8. 404) to ameru! title VII of the Civil Rights Act of 1964 
and the Age Discrimination in Employment Act of 1967 to improve
the effeetiveuMJI of a.d.ministrative review of employment discrimi.. 
nation claims made by Federal employees, and for other purposes. 
having eonaidered the s.",e, """""" favorably thereon and reo
OIIlmende that the bill de pasB, 
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to impro~ the effectiveness of administrative review of employ~ 
ment diacrimination claims made by Federal employees by remoV4 
illg the adjudicatio. ofequal employment opportunity (EEO) claIme 
frOm the agen~ against which the claim ia made and -placing the 
adjudication of BUch (laims at the Equal Employment Opportunity 
COmmiasion (EEOC). This proposal is to be achieved by jIroviding 
an equitable time frame for the pt'O('.e8Sing of such claims; provid
ing various pl"OO(t().urea designed to inc:.rea.se due proc:eSi to the com
plainant in the adjudication of EEO claims; simplifying the prooe
dUl'E!$ for the filing of adverse action claims baSed on dieerimina
don; and requiring the referral of recommendations to the Offlce of 
S~ja1 Counsel {OSC} for prosecution under section 1215 or title 
5 United States Code for disciplinary actions against employees 
found to hare diserlminated. 

n. 'BACKGROUND AND' NEED FOR LEGISLATION. . 
Prior to introduction of the hill, Chainnan Johb Glenn of the 

Committee on Governmental AffaiT$ requested an investigation by
the U.s, General Accounting Offiee (GAO) which conducted a two. 
year investigation into the pl"OCewng of EEO complaints by the 
EEOC and the Federal agencies. A aeries of public hearings were 
held in response to the GAO findings. On M.ay 16. 1991 the Honor
able Evan Kemp, Chairman of the EEOC. testified on behalf of the 
EEOC n)lg.arding regulations implementing the new EEOC proce
d~, flffitmiltive action plans filed by federal agencies with the 
EEOC, and tM promotion, retention and recruitment of women 
ano minorities in federal agencies, 

The General Accounting Office also released the results of their 
report, The panel of GAO pel'8Qnnel testifying before the Commit
tee on Govenunental Affairs included Mr. Bernard Ungar Director. 
Federal Human Resources: Management luues. Mr. Clifford Doug~ 
las and Joseph Sellers, Esq. Executive Director of the Washington
Lawyers Committee for Civil Rights Under Law testified regarding
the barriers faced by women and minorities in attempting to break 
the "glass ceiling." Jane Ch.rist..iansen, President of the National 
FederaUy Employed Women organization also testified on the barw 

Tiers to promotions for women in the Federal sector. particularly.
beyond the GS-15 level. 

On October 23, 1991. testimony was presented by a panel of 
former and curnmt federal employees who had filed EEO com~ 
plainta and who were knowledgeable eoneel'11ing systemic problems 
within the process. Penny Patterson an ins~tor with the Depart
ment of the Treasury's Bureau of Alcohol. Tobacco, and Firearms 
and Ms. lhretta Thomas. an auditor with the Department of Treas
ury. are both current emploYees of the Federal Government and of~ 
fered testimony on problems they have uperienced with the EEO 
complaint system. Fonner FB1 agent, Mr. Donald Rochon. and 
fonner Department of the Navy EEO counselor, Ms. Virginia 
Delgado, testifiod _corning the .....ngful discrimination they suf· 
fered beeause of raee and ~nder bias.. respectively_ Professor David 
Kairys of the Temple Uruversity ScllOOl of Law also testified re
garding the legal proees$es involved in the EEO complaint system. 
Mr. Bernard Ungar of the GAO aIeo i!"ve the Committee an up·
dated report on the results of their continuing invastigation . 
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On May 26, .1993, teatimony w.. p.....nted by Senator Barbara 
t 	 Mikulski U)-Maryland), a _po_r of 8< 404, The GAO, rep

resented by Nancy R. Kingsbury, accompanied by B8.I'1'ley Gamel, 
Cecelia Porter and Douglas Sloan. alae teatified. AddlIionally, a 
panel of current federal employees testified reprdiDg their ~rl~ 
eccel with the EEO eompl8.lnt process system. This panel included 
the following witneases: Diana Miller of the Department of Army; 
Suzane Doucette of the FBI; Marilyn Hudson of the Department of 
Justice, U.S. Attorney ORlee for Eut.ern Tenne.a.tee; Curti. Cooper
and Intemal Affa.it& 8Upervisot at' the Bureau of Alcohol, Tobacco 
and Firearms, Department of Treasury; and Sandra Hernandez. 
Spe(:iaJ Agent, Bureau of Alcohol. Tobacco and Firel'll'Xtl3 of the I)e.. 
partment of Treasury. These witDes&e& eloquently related their per
$One.l stories of delay and denial of justice and retaliation by their 
agency as a result of entering the EEO eompI_~t proeeaa. The OOn
sensus of this pane! was that the federal EEO complaint process 
is fraught with unfairness, .ince an accused agency is allowed to 
investigate itself. 

S, 404 as amended by the Committee, would improve the eff(lC~ 
tiveneBs of administrative review of employment diaerlmination 
claims. The bill requires agencies to make counseling aD the EEO 
process available to complainants throughout the process and to es~ 
tab1i&h a voluntary alternative dispute resolution pJ"OCeSS but speci
fies that failure to aecept. such arbitration or counseling is not a 
bar to the riling of a complaint, . 

The bill requires the complainant to file with the agency or' 
EEOC within 180 days a.ft.e. the diecriminatory event, It grants the 
agency SO days commission to attempt to conciliate the claim be. 
fore it allows the complainant to requelJt review or flle a civil .ac
tion, 


S, 4ll4, .. reported by the Committee: 

Grants the Commieaion the power to etay personnel aetion.8 

if neeeesaty to tarry out the purpose& of the act. In addition, 
the Commission is granted eubpoe-na power to compel the pro-
duction DC documents inConne.tion or witn~ by federal or 
non~federa1 entities or employees, ' 

Requires the agency to provide all relevant information to 
the Commission and to grant the complainant a reaaonab!e 
amount of official time to prepare for an adminietrative or civil 
court proceeding related to the claim. The adminis.trative judge 
(AJ) of the Commission ie required to determine if the record 
iJJ complete and ac.curate, and may within his or her diacretion 
imp»e eanetione upon the agency Cor failure ro provide infor~ 
mation within its control, The AJ shaH require the agency to 
obtain Dr carTed any n~ information, 

Perroita partiea to conduct discovery to the extent deemed 
appropriate by the JW and permit& the AJ to impose aanctiona 
on parties who fail to comply to requests for imonnation. 

Provides for dismissal or frivolous cl.aims and an opportunity
I 	 for a hearing on nonfrivolous claims reasonably ~ to 

arise from tne raeta on which the complaint is based, It re
quiTeS the AJ to ia8ue B decision within 210 d&}'s and provides
for reasonable extensions of time in specified ci..J"eUInStanees, It 
make. the order of the Ai] final and enfo"",abJe with reapect 
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to any part of ",lief granted wbJeh i•••t appealed. H.R 3613 
permits the complainant to appeal the /tw! decision to the Com~ 
mi8$ion or to civU court within 90 days of notice from the AJ. 

Requires the Commission to aft'irm. :reverse or modify the ap
pUtahle provision of the order of the AJ within lliO days after 
receipt of request for review if supported by lubatantial evi
dence, It requires that the findinga of fact of the AJ are conclu
sive unless the commission determines that they are clearly er
roneous. 

Allowa the complainant to rue a civil suit seeking de nOVQ re
view within 90 days of the Commission's decision. and notice. 
It also allows the complainant to file seeking de novo review 
where the commission has failed to aet within 300 days of the 
initial filing or within 180 days after the timely request for ap
pellate review by the commission. 

Authorizes the AJ and the Commiuion to award reasonable 
attorney fees and other litigation expenses as a court has au
thDrlty to award under aeetion '106(k) of title VII of the Civil 
Rights Act of 1964. It alloW8 the Commission or the complllin~ 
ant who prevails on a claim to brillg a civil attion in district 
('ourt to enforce settlements or orders of the AJ or the Commis
.ion that at(! not on llPpeal. It requit"eS any award under this 
section to be paid by the Federal entity that violated the act. 

Requires the AJ. the Commission. or the court to make a 
finding identifying the person{s) who intentionally eommltted 
the wrongful discriminat1on. Where liability is found for inten
tional discrimination, it requires th(! deciding authority to 
transmit to the Office of Special Counsel (OSC). 8 copy of the 
decision and the reoord for inve$tigatlotl PW'$uant to 5 U.s,C. 
section 1214. 

A. AN EFFEC'l1VE EEO PROCESS IS CRITlCAL TO THE FUTURE OF' THE 
FEDERAL GOVERNMENT 

An effective EEO process will be int::reasingly critical to the oper
ation of the Federal Govemment. Workforce projootions for the fu
ture of America show women and minorities wiU become an ~
panding force in the workplace. Indeed, Civil Service 2000, a 1988 
study by the Hutioon Institute found that non-whites. women, and 
immigrants will make up more than 80% of applicants for Federal 
employment by the year 2000. In 1991, the Department of Labor 
issued Workfon::e 2000 which found that in the year 2000 the . , workforce will be more diverse; it will include more women, more 
minorities and will require more technological skills. 

[n October, 1992, the U.S. Merit Sys~m8 Protection Board is
sued its report, "A Question or Equity: Women and the Glass Ceil
ing in Fedexal GQvernment. OJ Findings of the report indude the fol
lowing: 

Women do confront inequitable barriers to advancement in 
their Federal ea.reet"&. These barriers take the fonn of subtle 
assumptions. attitude, and stereotypes which affect how man~ 
agera sometimes: view women's potential for advancement and. 
in some cues, their effeetivene$S on the job. 



....... ,' 

I 

I


1  Contrary to conventional wisdom, women are not Pl"O'
moted at a lower rate than men at the GSIGM level and 
above, but rather face obstacles to advancement at lower 
levels :in the pipeline. Women in Profeoional oecuptdions 
are ~oted at a lower rate than men at two critical 
llTad... 08 9 and as 11. As th... llTadea an! the gateway
tbrougn which one must pus in moving &om the entry 
level to the _ level, this disparity bM the e!fect of ,.,. 
ducing the number of women eligible for promotion in 
higher p-aded job., Results from • govemmentwida lIIIlVay
of employees cum.m:t1y in grades GS 9-15 and the SES 
eonfiI1'n that women at these levels have been promoted, 
on average, leu often than men who have comparable 
amounts Of formal education and experience, and who en.. 
tered ao"emment at the lame grade levele M the women, 

Given current trend., the _\age of Professional and 
Administrative jobs held by women wiUgrow from 34 per
_t in 1990 to 42 ~t by 2017. aut ..en by 2017 
women will remain significantly underTepresenteci in sen·- ior levels, ho1ding les8 than one.-third of senior uecutive 
poeitions. Unles.e action is taken, a dramatic increase in 
the rep'resentation of women in higher ~d jobs will be 
~~uded both by the slow process 01advancement into 
higher graded jobs in general. and by the, lower rate of pro
motion encountered bY women. . 

Women J"e('E!lve peri'onnance appraiuls that an as good 
as or better' than men's, and women surveyed expressed 
just as mum commitment to their jobs aDd career ad
vancement as men. However! there is evidence to suggest
that women are often perceiVed to be less committed to 
their jobs than men, Particularly susceptible to this 
mispereeption are women in the f.i.Mrt 6 years of thei.r en
roora and, throughout their careers, women with e1dltiren, 
who t:\l'e promoted at an even lower rate than women with
out children. 

A aignificant minority of women in grades OS 9 and 
above believe they often. encounter mreotypea that cast 
doubtB on. their competence) and that attribute their ad
vancement to factors other than their qualifications. 

Minority women appear to face a double disadvantage. 
Their representation at top levels is even leas than that of 
nonminority women, and minority women currently in 
grades GS 9 and above have been, on average, promoted 
leaa often than nonminority women with tbe same quali
fications. 

The Genernl Accounting Office e,:amined the matenee cd' a. glass
ceiling in the federal wOt'liforee. The Governmental Maire Commit
tee's review of workforce demographies fOt' 1990 from the Office of 
Personnel Management Annual Report found: 

While men COnltitute 60% of the current federal workforce. 
they make up 81% of the General Scltedule (08) 18-15 levels, and 
88% of the Sem.". Ezecutive Service (SES), the highest positions in 
Federal Government. ' 
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Wom........titulo 75'k of the GS 1-6 leve" (mostly clerical 

and entI;Y 1...1 positions), and only 11,1% of SES positions, 

Minonties 8lld women constitute 84% of the OS l-e. levels. 
Afncian Americana are 25% of tho GS 1-6 I..e", but only 

6.5% of the GS 13-15 levels, and 4.7% of SES positio.... 
The average grade level for men is approximately three full 

grades above the average grade level for women; 10.3 fo.r men 
7.3 for women, 

Since May 1991, the Gon.,.aI A<:eounting Of!i<e (QAO) bas issued 
a seriea of five reports on the government's equal employment 0p
portunity effoN. The GAO'. work in thlB ..... is important and in· 
structive to undoretanding bow to effectively man"", the changing 
workforce. In ito Novembor 1991 report, GAO pointed out thet ..en 
though the Federal Oovornment bas mode progresa towatds • fed· 
eral workforce that is reflective of the Natiw'. diverse population, 
some distance remains to be covered. In addition, the nflirmative 
action pla.n.niIlg proce88 hu lacked priority, apuciea vary in their 
SUCCeBS in achieving representation and the diacri..mination eom~ 
plaint process is often reported in need. of repair. GAO maintaina 
that theSE! areas where further improvement is neeeaaary point to 
the need for <:ontinued application of 8 sUw.g federal affirmative 
action employment program. 

Meanwhile currently in the Federal Government, women e.nd :mi. 
Dori'ties are bitting a "glus ceiling" in their efforta to obtain high 
level positions. The dus ceiling is defined M thote artificial ~ 
tiers based on attitudinal or organizational hiu that prevent quali
fied individuala from advancing upward in their organization, A 
1991 Labor Department study indkatea the claar P"'Bence of • 
glass ceiling in the ~v.te _I<>t. Although th.... is no lingle an· 
swer to the gJass ceiling dilemma, a fair and effective m&clianism 
to redress wrongful diseri:mination in the wotkplaoo is euential to 
eliminate the miss ceiling. 

As GregoryLewi. wrote in the May/June 1988 issue of Public 
Administration Forum. in an article submitted to the Govern· 
mental Affairs Committee: 

Women and minorities made progress toward greater ~ 
ree:entation • • • the pace wu not rapid, It will take another 
30 years at this rate before women ana minoritie.& fill half the 
positiona at 0S-13 and above, and unexplained salary dif
ferences will still remain, ... 

In conclusion, while statistieal analysis indicates that aome 
progress has been made, the glR88 ceiling remaina readily apw
ent Testimony before the numerous Committees of ConJrress who 
have held oversight hearln83J on this. issue, including the House 
Committee on Government Operations, House Committee on Poet 
Office and Civil Service, and the Senate Committee on the Judici
ary, as wen .. the Senate Committee on Oovenunental Affairs in· 
dicates that there are very :real dilIcriminatory practices e.nd behe.v~ 
lor that contribute to such ceilings. Such practices may include: 
subjectivity in selection process, denial of equal opportt.uUtiea to ac~ 
quire the requisite experience and skill, and exclusion of minoritiee 
and women from professional developmental tracks, 
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Attorney Joseoh Sellers In _!mOlly befo~ Senale Commit"'" 
on Governmental Affairs on May 16, 1991.~ted; 

. As the workforce changes, atrong affirmative action pro- .. 
gres&e8. and 8 fair and effective mechaniam to redrea eli.. 
criminatory practice& will contin1,1e to be eeaential to the 
elhnination of tnjustiees in the wotkforce. Given that. in 
the Federal Government, the process established to rem
ed)' di~rim!nation Is ..ntrolled by the agenci.. that ~ 
allege<! to have discriminated, the ract that the alass ceil· 
ing and discriminatory behavior ~tnain.B after 20 yeaJ'& ia 
not surprising. 

S. THE CURRENT EEO PROCESS 

. 1. Him", of the Federal sector EEO proeeas: Legislation man
dating equal opportunity in Federal employment was tim enacted 
under section 717 of titie VU of the CiVil Right. Act of 1964 (P.L. 
8$-$52; 78 Sta~ 253). A prohibition 88JlilUlt discrimination by the 
Federal Government had been ~ized judidelly under the due 
process clause or the Fifth Amendment in 1954 under Bolling v. 
SluJrpe, 341 U,S., , 49'1. and President Eisenhower had issued an 
E:J.ecuti~ order banning di&erimine.tion in employment by the Fed
eral Government in Executive Order 10590 iaaued January 19, 
1955. . 

P....ge of the 1964 CiVil Ri~ta Act followed. decade of pubUc
prote&t over racial discriminatlon in iuch &reU U voting rights. 
public accommodations tmd facilities, education, and houaing, a8 
well a& employment. Title VII mandated equal employment oppor
tunity for workers in both the public and private aectora, In 19'12, 
stati8tical studies presented to Congress showed that minorities 
and women continued to be denied aeceu to large numbers of Gov~ 
ernment Joba, particularly in higher g:rad~ levels. In addition, teati~ 

• 	 mony mtiea1 of the complaint p~dure claimed that it was 
weighted in favor of the agency and that the appeals prooeaa lacked 
adequate remediea-. 

The Equal Employment Opportunity Act of 1972 (P.L. 92-261; 88 
Stat. 108), .mending the Civil Ri~hta Act, ad~_ th... prob
lema by emphaaizing the ban on di&crimillation in Federal employ
ment on the huii of race, color, religion, BU, or national origin and 
by ~uiring Federal departments and agencie. to develop and 
~ out affirmative action plana to redress racial discrimination, 
The: Civil Service Commission was authorized to enforee this policy 
within the Federal service. and individual Federal employees were 
granted the right to b~m~!~ action in Federal eom after ez~ 
bausting their agencYs "strntive remed.ie.a, In 1978 • .ut fu.nc~ 
tiOb8 relsted to equ81 employment opportunity in Federal Govern~ 
ment employment were tralusferred nom the Civil Service Commi8~ 
/!lon to !be Equal Employment Opportunity Comml..i01l under II<!
organization Plan No.1,· ' 

In biB m_e to Congreu trsnsm!ttins the plan, PreI!ldent 
Jimmy CarteT cited the need f()t a "'unified, coberent Federal _true
ture to combat job diserimination in all ita forma," A.lso cited by the 
Pruident was '"'the cOnfusion and inelTedive enforeement for em
ployees, reg:u.latory duplication, and needless ezpense for employ~ 
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tea" brought on by fr"unnentatton of authority amona 18 Dt>vem ••,", "I : ~ ) 0 . 
menW unita and the '.;-:.;;j for uniform standards and ~~ecI ',~ •. ). X:: ) • Q 
data ",Uedlon procedure •. (Public Pap'''' of the Presidents of the Ii • .) .) .,. )0 , 
Uni..d S ...... Jimmy Corter. Message ta Congres. TnuuI,!,itting t •• )':' :~\ • J 
Reorganization Ptan No.1 of 1987. February 23,1978. Waahingtan, '1 • t' ",,' ,..) 0 . , 
U.S. Govt. Pnnt Off., p. 400.) I I cJ ' . ., .' 

fullowlng step.: "\,' u '112:-. 1•• }.,).• :)
he/sh. baa been .::> .; ....... ) 0 .; 

aaaOMl EEO' ee _. -+ -... ~~ _,. 

uk for a 

requested. tbe case is sent to the EEOC. An 
hearing on the matter and IlJ8ues a......... 
to the agency. 

'Plre agtiftC)' theft lMtKilt a decisiuti that Mer 'M" l'MI) lIei arme 
·...8 U ••cnlCOmmclldationlJ made by the ggoc'. AJ.,. 

If the complainant is not satiafied with the PW'PCli- decision. hel 
she may ~ppeal that decision to the EEOC's Office of Review and 
Appeals (ORA), which issues the rll'lBl decision, However, EEOC 14 
~mpoweroo to require agencies: to comply with ita (mal decl~ 
UiODS. 

If the complainant or the agency is no satisfied with ORA's deci
sion. either party can request reconsid~raUon by the EEOC's com~ 
missioners. ' . 

A eomplainorit may rue e. civil action in FedertU district court 180 
day! aft.er ming the compJaint with the agency or within 30 days 
or receiving the-final .Bey decision, . 

C. SPECIFIC CIUTlClSMS OF 'I1iE PROCESS AND THE LEGISLATrvE 

SOLt.1TlQNS 


1. Conflict ofInterest 
The EEOC baa long bee. di...tIafled with the regniatol')' proce

dures contained within 29 CFR H113. The agency, after negotiated 
rule-making with several federal agencies, promulgated a new rule 
on October I, 1992 to deal with procedural delays, puhliehecl .. 29 
ern 1614.' .' 

Althougb a slight improvement from the existing rules, the new 
rules do not adequately address aolutil)l'la to an equal employment 
opportunity complaint pl"C)(.US that is fraught with conflict of inter
est and icumf'ferable delay. However. renChing that small level of 
8UCttes& was diffitult and time-consuming. g, 404 la needed to elimi
nate unnecessary delays in the complaint procesa system. 

W""hington Council of LoUJy<'" StudY' A study of EEO officials 
on the ef(ect of the agency adjudicatiD$" the claim against ibielf was 
conducted by the Washington Couneil of Lawyen:s. a non-pa.rtiaan. . . 
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voluntary bar ~tion, Thle ~dy. done in 1987. waa Bubmitted 
to the Committee on Governmental Affairs. 81 a 8upplement to te.. 
timony offered by Atromey Joseph SeU.... when he testified before 
the CommittH OD Oct.ober 26. 1991. 

According to Mr, Sellers. the auney of' 350 EEO counselors in 
four federal agendes found an I"1Verwhehning majority of the EEO 
counselors believed that the conflict inherent in the federal EEO 
complaint protesa impaired ita function. They indicated that they 
often had little clout to deal with the iDue wben the alleged dis"' 
criminator heJd a higher position in the agency. Additioruilly. the 
EEO counselors- reported that in 8i~atioD8 where they concluded 
that diserlmination had oceurTed. scrutiny of their decision and 
their job performance greatly increased. Such actiona created an inw 
centin for IIOme lEO counselors- to fmd that the agency had en
gaged in no diaerimination, 

EEO offioonJ reported that witne&aea spinat the agency often 
feel intimidated by supervisors. In aome s.ituatioD •• the alleged dis
criminating official, who often views eettlement as a ooneeS$ion or 
wrongdoing and opposes it for that reason, must approve the offer. 
At one agency. the general counse! has tlXcluaive authority to ac~ 
cept or reject a complaint. That tame general <XIUn&el also defends 
againat the complainant at the hearini. illustrating the dual role or 
the agency to def~nd against .e.nd to a<U~\(licate diaerim.i.natlon com
plain"'.

In addition. the study noted that moat often the EEO fw:u:tions 
are a collatenU duty for the coun.aelor or investigator making it 
difficult to find the time to addreS8 each ease ad-equaw y. The aur~ 
vey found a general lack of agency etJmmitment to the EEO proc~ 
esa, EEO activities had difficulty competing with programmatic pri
orities of the agency for 8tafl' and resources.. 

Finally,l the stlidy concluded. tha~ "Even if one eould eliminate 
the actual conflict. one can never eliminate the perception without 
an independent third party decision maker." 

l 

2. l1U!quiw.bk .ub.iYB 
In tbe ('Urtent process, short time limitations an imposed on the 

Federal employees. Section 1614 or the eFR. effective October 1. 
1992. has given the ageDCY time llmita. However. the Committee 
feels that the time limits of S. 404 are more ~s.sonable. Critical is 
the ract that the agency :ia still permitted to investigate itMlf. Addi~ 
tionally. an agency ean control time by extending the time limits. 

At every Congressional hearing on the curren.t EEO p:roceS8, the 
message from cl"ril servants is eJear-delaya discoure.ga employees 
from using tbeprocesa. There are delap at the ~ney at.age 88 
well as at the Commission. Moat agencies fail to meet reauintory 
time frames, Government,..wide. the average time for decfsion on 
the merits by aU agencies waa 526 days. The worst agency was the 
National Security Agency which took an average of 1.46'1 days in 
FY 90 to dose ita eases, At the Department of State it took an av~ 
erage of 1.134 days to close ita eases in FY 90. 

Delays occur beeause there are no incentives for or pres&u,," on 
agen.cies to meet regulatory deadlines or to e:.:pedite any stage of 
the complaint pl"OCe88ing. CUfTent prncedures, internal to the &genA 
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cy, are .. easily used ID delay reeolution ... they are ID mediate dis· 
putes. . 

The Commiuion is authorized to take over cases not eompleted 
. within 75 days [29 ern 1613.22O(c)], but never doe•. The Commls

aioD may alsO require agencies to expedite proceaaing in other ways 
but virtually never does, However, promiMe: to do 80 abound in tea
timony on the federal sector regulations which went into efTeet. in 
October of 1992, Given no action on the part of the Commission to 
expedite the protess even after intense COngressional eriticl&m over 
the last 20 years, the Committee it skeptical that the newest prom
ise& will yield more timely results. 

The time delaya can have a serious adverse effect on the civil 
aervant. In ea.senoo. the eomplainant bas been e:xhausted before the 
administration prote&8 has been ahausted. 

Testimony from civil servante and their advocates revealed that 
.short time frames lead to an increued filing of unsupported claims 
as complainanu must file quicldy just to preserve the claim. An 
employee must make a decision based· on Information availitble 
within the 80 day timeframe and may not have had time to fully 
consider all aspects of the claim. In addition, the discriminatory 
impact of an event may not be realized until ai'le1' the curt"ent 30 
day filing period bas lapsed.· . 

The result is that meritorious compiainta are wuhed out un
fairly and prematurely. Clearly. this proteM is not fair to employ
ees. The effect of an employment practice may be: farMremoved from 
the initiation of the uruaWful activity, Under the current ao-day 
time limitation, complaints regarding NCent actions by the agency 
may be barred because the pOlicy adopting the actiO'n W8.$ imple
mented before the unlawful effects or the poliey were fell. 

The consequencea of the decision to file an EEO claim may be 
grave. The EEO procesa depletes complainants of fmancilu and 
emotional resources, In addition, retaliation for the filing of an 
EEO complaint ean and frequently does occur making the decisiO'n 
to file a serious one, In FY 1990 over Y'-s of EEO complaints were 
baaed on retaliation for use of the EEO prOce8S. 

The 180 day period in S. 404 will provide sufficient time 'UI allow 
employees time to me a complaint, It will give the complainant 
enough time to consult with an advisor or attorney to determine 
whether they have claims under Title VII and to determine the 
steps required to proseeute such cues resulting in the rUing or 
(ewer frivolous complaints. 

Short time frames penalize the complainant for &eeking an ad· 
ministrative .remedy. . 

3. lnuestigationa 
The Committee found that the agency's ability to control the in

formation upon which a decision is based allows the agency to con~ 
trol the outoome of the decision. Complainants essentially can only 
take information for their c.ue. from an investigation developed by
the agency. 

The Governmental Main Committee conflnned in ita investiga
tion that where agencies are concerned, there was usually a lack 
of consistency and quality in investigations, Two-thirds of inves
tigators surveyed said they would not routinely obtain the SF 171~ 

• 
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a personnel form, frequellUy critical to the defense that a pereon 
Wat not qualified for the job. All:noat half of the inveatigatnl'$ did 
not.u.ually ..k the complainant aDd the alleged dlaaimlnator to 
rupond to each other's statements. This allows little opportu.nity 
to J'esolve inconaistenciea. 'A significant number of EEO offic1ala. 
who relied on the investigations f()und them insufficiently pmbiog, 
Additionally. investigaton feel that. il8 8 result of their lack of au~ 
thority. they lind it diflicult to 8lTIIllp meetings with wlto..... 
and empJoyees atCWJed or discrimination. , 

4. Miud_ 
S. 404 amentia title 5 U.S.C, aeetion '1702, to revamp what Is 

known as the "mixed case" procedure. "Mixed case" procedures are 
those in which an employee alleges that the prohibited personnel 
action to be appealed was baaicl on illegal discrimination. The 
Committee found that the laet 14 years have shown serious delays 
reaulting from this complex procedure creating inequitable results 
for the employee. In addition!.. the development of diaerimillation 
ease law may be adversely 8llected by the requirement that the 
MSPB make the initial determination in the '"mixed cues", 

Currently. an employee alleging a prohibited personnel practice 
under HdlOD 7702 or Title 5 must firiIt appeal to the MSPB. After 
the MSPB final decision. the employee can then petition the EEOC 
fot' review on the i.e.aue ot discrimination, If the MSPB aDd the 
EEOC disagree, a special pane} is convened to make the final deci
sion, Only 3 ease. have gone to the special panel in 14 yean. An 
employee may also use the negotiated grievance procedure in a 
mixed case. 

In S. 404, the employee does not bounce between the two forums 
but Hdion 4(b) requires the employee to choose either the MSPB, 
the EEOC. or the negotiated grieVfUlte pt"t)Cedure. Once a forum is 
chO$en the employee must my within that forum with one excep.
tion: If the EEOC dismiases the claim of discrimination, the em w 

ployee has 20 day, to me with the MSPB on the adverse action as
pect of the complaint but may not raise the discrimination issue 
~reviou.ly decided by EEOC, In addition. uniformity is maintained 
throu,ih a provision requiring the MSPB to follow EEOC suh
stantJve cue law on the iaBue of discrimination, If EEOC is the 
chosen forum. EEOC must follow MSPB case law on the adverse 
action lasue. 

p, ntE IMPOSJTlON or SANCTIONS FOR tUSCR.IMlNATOns 

Under the current EEO prooe88. employeea who illegaUy dis
triminate are not punished (or their behavior. In some cues, these 
employees are prot.ected by the a.genq and the system. Disc:rimi~ 
nating employees are backed by a system that protects and in.su~ 

.... 0;; .... ii... lates the:m from the consequence of diaerimin.ato'1 acts. 
The: Committee: on Governmental Main heanngs revealed that 

at times, eve:n when egregious discriminatoIy behavior ie found by 
the Commission, victims of discrimination do not feel that those 
employeea and supervisors guilty of illegal discrimination receive 
suffieie:nt puni&hment for their behavior. There i, no clear mesaage 
from the agency that diacrimination will not be tolerated. On the 
eontrar:y~ some victims: allege that agencies prot.ect, even promote 

.-.~- . 
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managers who _to against and punish 1M victim•• In tes· 
timony offered by M •. Virginia DebradO there ....... clear demo 

onstration that althouah 1M Feders[Difrtrlet Court rules that her 
supervisol' created a "1iostile" work environment, he was Dever dis~ 
ciplined. In fact, he w.. _oted. Former FBI special agent Don 
Rochon, in testimony before the Governmental Affairs Committee
on October 23,1991 stated "although IMre was no dO\lbt th.t oIMr 
agents clearly violated the law in harassin& me, it wu equally 
(llear that the agency (Department of Justice) expreaaed no desire 
tQ take action ageinat them evetl after the court rUled in my favor." 

In testimony presented to the Conunittee on May 26~ 1993. Ms. 
Di&na Miller, a civil engineer from PittsbuNh, ~lvania who 
is employed by 1M U.s. Army Corps, told of'an lncldent of sexual 
harassment by her auperviaor. Ms. Mill~t tupervisor admitted 
that her description of bis unwelcome and offending BUUal ad
vances was accurate. However, the legal staff at the agency moved 
vary quicl<Jy to defend the action. of the 8U1"'-" 81ld the legal
officer stated to Governmental Affairs Commtttee ataff that the su
pervisor should not be transferred because he was harder to re
place than Ms. Miller would be. In fact, the legal staff teemed more 
mtent on punishing Ms. Miller for reporting the incident than OIl 

punishing the Bupervisor for committing the act. _ 
Such testimony prompted the Committee on Governmental Af· 

fairs to inves~at& more thoro~h1r the issue of sanctions aga.inBt
tho•• found ty of ilI.~al dlscnnunatory practitell. 

In 1988. Commie:S101l tigued III memorandum of understand
lng (MOU) with the omce of Special Counsel (OSC)ln order to fa· 
cilitate the referral of eases in which the Commission recommended 
that the agency consider di&cipline of the discriminating employee 
for prosecution under title S,U.S.C., section 1215. Under title 5, 
U.s.C. section 1214, the OSC may bring action against an em
ployee before the Merit Systems Protection Board (MSPB). Since. 
19{58, the Commission has referred one ease to OSC. OSC declined 
to prosecute. 

The . Committee requested from the Com.mission a copy of all 
cases since the 1988 MOU in which the CommiBBian found dig.. 
crimination. The Commission provided the Governmental Affairs 
Committee with eleven cues. Of th~ e1even, the Commission ac
tually rec:ormnended that the agency consider discipline in seven 
cues. 

Between 19S5 and 1990, AJs found discrimination in 9S5 caseB 
and the Com.mi&:lrion found d.iseri.mination in 697 cases. Most cases 
recommended training of the discriminating employee. In seven 
cases~ the A.J or the Commission recommended that the flg'ency 
consider discipline of the penon accused of discrimination. Of those 
seven cases, two discriminators actually received a sanction beyond 
sensitivity training. Based on the number of times the Commiasion 
found intentional discrimination in the last three yean alone, an 
individual who illegally diaeri.minatea can' anticipate 8 sanction fur 
his 'Or her illegal behavior 1% of the time. 

The Committee :fi.nd.a that under the cummt seena.rlo. employees 
who discriminate do not experience any serious ~~ence fur 
their dlscrimlnatory behavior and 1M system has virtually no da. 

• 
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_I effect. The sanctions provioione in this bill .... _ary to 
provide a deterrent effect. 

In Marcil of 1992 th. General Ac<:<>untinF Offl.. (GAO) ~ 
& fact sheet for the Committee on agencies toota for discri.l:n:iriation 
complaint couneelmg and complaint proeeasing. The fact sheet 
"allowed the actual and the estimated dollar cost3 for ~c.om~ 

: j 

ploint _infI FY 1991. The costs were reporied by 13 ",villan 
Cabinet departmente and 8 Department of Defenee ~ 

.4mtltt<rof_' 
Together, those agencies report&d a total cost of e.bout $139 mil~ 

lion ior complaint counseling end processing, most of which waa for 
eounaeling mdlviduals (about $40 million) end perfonnlng:l.:!al 
investigations of formeJ complainta of dieerimination ($39 ..on). 
MQ&t or the reported costa were e&tima~, The agencie8 alao broke 
the costs down into atts in the process. Among GAO's eoncluaion; 

Agencies spent 8 million to =~~~ eo:mplainta
Agencies spent 0 million on . g 
Agencies spent 11 million for ~d dispositions
Mencioo apent .2 million on apney declJrions. 

The El!:OC h .. estimated that it will ..aed $25 million to cover 
the coat of the new retlporuri.bilitie. it will undertaktl. The agencies 
will be losing some of their current EEO proeeuiDJt responsibilities 
and the Committee anticipates savings from t.hiB. For eumple,
three activities the agencies will no longer perform include: 1) re
viewing to ....ptlreject formal comploin., 2) preparing propoeOd 
andlor final decisions and 3) issuing final agency' decisions. 

In the GAO report, approximately $24.9 million of the cost of 
agency EEO activities may not be erased. but will be diminished. 
The $38 million currently "I"'nt by the _cie. to invest!gete com· 
plains is particularly significant because while some investigative 
authority may remai.o at the agency, most will be done at the 
EEOC. EveD if a marginal reduction in the GAO estimate of $139 
million ie experieDted. it will be more than enough to make the bill 
budget neutral if not provide for tax aavinp.

The C¢mmittee urges that adequate time be allowed for transfer~ 
ring adequate resourees to the EEOC to implement this Act. The 
Office of Manal'""'en! end Budget and the Cnngrese should he 
given enOURh tlme to tranefer individual agency EEO operation
fundlJ and FrE .Iote from other agencie. to the EEOC, during the 
appropriations prooe88. 

III. HIsToRY OF S. 404 

On February 18, 1995, Senator John Glenn, along with coepen· 
.~ Senators Ted Stevena, (R-Alaska), Barbara M_, (0
Maryland), Paul Simon (D·lllinoi.) Dennis DoConcini (D·Arizona), 
Harris Wefford (D·Penneylvania), Daniel Akaka (O-HawaiiJ, Rus· 
eel! Feingold (D·WilIconein), Kent Co",ad (D·North Dakota) John 
McCoin (R-Arizona), Carol Mo••ley·Braun (D-Illinoia), J~ 
Lieberman (D-Connect!""t), Carl Levin (D.Mi_). Addltio , 
Senatore Barbara Boxer (D.California), John ROckefeller IV ( 
West Virginia), and Paul Barbane. (O-Maryland) have heen edded 
as cosponsora, 
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B. 404, if enacted, oeek.o to improve the e!rectivenes. of adminis· 
trative review of emwoyment discrimina.tion claims made by Fed~ 
eral employees and ror other purposes. The legislation was referred 
to the Comml_ on Governmental Affairs the date of introduction. 

The Commi_ held a hearing on S. 404, the Federal Employee 
Fairness Act. on May 26, 1993. On June 24, 1993, the Committee 
held ita markup, S. 404 was favorably reported by voice vote, with 
one amendment offered by the Cha.irman Olenn on the clarification 
thet federal emplofOOB hired under Title 38 of the United States 
Code are included In the definition of federal employees UDder the 
legislation. 

S.2801 
During'the 102nd C_, Chairman Johe Glenn, a100jl .with 

cosponsoring Soneto", Ted Steven., (R·Ak), Barbera MilruIski, (D.
Md), Paul Simon (IJ.m, Johe McCain (R·Az) and Daniel Akaka (D. 
Hi) on Juno S, 1992, introduced S. 2801, the Federal Employee 
Fairness Act, 8 foreJ'Ul'l.D.er of S, 404. The bill was subsequently r&
ferTed to the Committee on Governmental Affairs. 

The Comml_ markup·".. held on August 5, 1992. Chairman 
Glenn offered S. 2801, in the nature of • substitute "BB favnrebly
reported by voice vote, with _ amendmente, one offered by Chair
man Glenn on the handling of clauifiod documente and federal em' 
pJoyeea in the intelligence community, and one offered by Senator 
Stevens regarding additional due process protections, 

Du.rin;l the markup, Senator Ted Stevens, a eo-8poD8Or of S, 
2801, offered an amendment to afford additional due process pro
tection to permit _""tion to a Foderal employee aecuaed of di,· 
crimination and permit auch empl()~ the opportunity to attend 
the hearing before an EEOC A,dmjDJ8trative Judge and participate 
throughout the hearing with coUIl$el or ~ pereonal representative. 

Chairman Glenn offered an 8lllendment desi~'1ZIed to protect clas
sified information gathered by any of the in . ee agencies or 
their personnel who may he within any of the edoral agencies. 
The Committee urges the EEOC to promulgate rules to further pro
tect 8Uch eJaaa!llod information and the personnel of the intel· 
ligence agencies throughout the EEO comple.int pr<>Ce$8. 

IV. CoMMm'EE VOTE 

The Committee on Governmentnl Mairs held a markup on S, 
404 on June 24, 1993. The Comml_ agreed by voice vote to re
port the bill f~vorably, with 8lllendment by Chairman John Glenn. 
Members present included Chairman Glenn, Senator Levin, Sen
ator Dorgan, Senator Lieberman Senator Akaka, Senator ~ 
and Senator Stev'ens, Senator Cohen. SenatoT Cochran. Wld Sen~ 
awr McCain. 

The text of S. 404, as reported is aa follows: 
Be it e"""kd l>v ,,.. S.""k and H..... of 1Wp....._. of ,,.. 

United States ofA.nurim in Congre,. cu.mbled, 
SECTION I. mORT Tm.E. 

Thi. Act may be cited .. the "Foderal Employee Fairness Act of 
1995" . 
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8BC. So AMENDMENTS RELATING TO ADMINIm'RAnvE DETEBMINA
nON OF FEDEQAL EMPLOYEE DJSCR1MlNATlON c:t.AIMS. 

(a) DEFINITlONa-&ctl.n 701 ofth. Civil Righto A<:t of 1964 (42 
U,S.C. 2000e) ia amended- . ., 

(l) in paragraph (0 by striking "'!'he term" and inserting "Ex. 
cept when it appeara as part of the term 'Federal employee',
the term"; and 

(2) by adding at the end ths f.llowing: 
'Xo) The term 'Commission' means the Equal Employment Oppor~ 

tunity Commission. 
"'(p) The term 'entity of the: Federal Government' means an entity 

to which section 717(a} applies (including on enJit)' to which an in~ 
dilJidual may bE appointed urukr chapter 74 of. tit~ 38, United 
States Code). ucept that such term does not indude the Library
.fCongress. . 

""(q) The term 'Federal employee' [means an individual enu,loyed 
});,Y. or who ~plies for employment with, an entity of the Federal 
Government) mealtB

''(1) (m individual employed by an 4!ntity of tM Federal Gov· 
ernment, including an tndiuidool appoinUd to a position under 
clutpter 74 a/title 38, United StaUB Ct:llU; ond 

"(2) an individual who appliu for empl'!rm.ent with such an 
entity, im::luding an individual who applies for such an ap
poiniment. 

"(r) The term 'Federal employment' means employment by an en~ 
tity or the Federal Government. 

"{a} The tenns 'government', 'government agency', and 'political 
subdivision' do not include an entity of the Federal Government. ", 

(b) EEOC DET!:R..\iINATION OF FEDERAL- EMPLOYMENT DISCRIMJ. 
NATION CLAlMs.-&ctlon 717 of the Civil Rights A<:t of 1964 (42 
U.S.C. 2000e--1S) is amended

(1) in su.bseetion (b)
,/ (A) in the second sentence. by redesignating paragraphs

V (l) through (3) .. subparagraphs (A) through (C), l'IlSpec
tively;

..,r; (D) in the fourth 8oentenee. by rede&ignating paragraphs
V (1) and (2) as subparagraphs (A) and {B). respectively; 

(C) by designating the first througb fifth sentences e.G 
paragrapba (1), (2), (4), (5), and (6), ....peetively, and in· 
denting accordingly; 

(D) in paragraph (2) (as designated by ...b~ph (C) 
of this ~.ph)- . 

(.) In subparajl<aph (8) (as redesignated by subpara·
grapb (A) of !hi, paragraph) by striking "and" at the 
end; 

(ill In subparagraph (C) (as redesignated by sub
paragraph (A) of thia paragrapb) by striking the po
iiod and inserting"; and"; and" 

(iii) by adding after subparagraph (C) the f.llowing: 
",{D} reqtlire each entity oftbe Federal Government

",{IX1) to make counseling available to a Federal em
plo~ee who chooses to notify such enUty that the employee 
believes such entity has Ciiscriminated against the ~m
ployee in violation of subooetion (a). for the purpoee of try· 

S.iWpt. 103w157 0 ~ 93 • 2 
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(C) by atriking ", and the aame'" and aU that (oUawa and 
inserting a period and the (ollowing: "'The head of the de
partment. agency, or other entity of the Federal Govem~ 
ment in which discrimination in violation of aubsection (8) 
is alleged to have occurred shall be the defendant in a civil 
action alleging sum violation. In any action or proceeding 
under this sectiont the court, in the diacretion of the court, 
may allow the prevailing party (other than an entity of the 
Federal Government) a reasonable attorneys fee (including 
~rt fees and other litigation expenses), costs. and the 
same interest to compensate for delay in payment 8.$ a 
court hu authority to award under hCtion 706{k}."; 

(4) by redesignating subsections (d) and (e) as sub$e(:tione 
(m) nod (n), respectively; 

(5) by inserting after subsection (h) the following: 
"(c)(l)(A) Except os provided in subparagraph (S), a complaint 

filed by ot on behalf of a Federal employee or a claus of Federal 
employees and aUeltin-Jr a claim of'discrimination arising under sub
&eetion (a) or p&.ragTaph (4) shall . 

'\U name as the res:pondent the head of the department, 
agency, or other entity of the Federal Government in which 
ouch di.oerimination is alleged to ha•• 0C<Uned (tefemd to in 
this: section as the 'respondent?; and 

"'(il) be filed with the respondent. or with the Commission. 
Dot later than 180 days after the- alleged discrimination OC(:Ura, 

16 

intl to resolve the mat"'.. with respoet to which such di.o
crimination 1$ all€!gedj - . -, 

"(II) to assist such employee in identIfYIng the rOope.d. 
ent required. by subsection (eXt) to be named in a com
plaint Alleging such violation; 

"(III) to infonn such employee Individually of the proce
dures and deadlines that apply under this aeetion to a 
claim alleging such c!ie<rimination; and 

""(lV) to make such counseling available throughout the 
admitlinrative proeeas;

'XU) to atablisb a voluntary 81temative dispute resolu
tion prt'>Ce88. as detwribed in subsection (eX!). to resolve 
complaints; . 

"'(ill} not to ditcourage Federal employees from filing 
complaints on any matter relating to disctimination ill vio
lation ofOUe section; and 

'Xiv) not to l'tlquire Federal employeee to ~cipat& in 
such counseling or dispute resolution proc.es8. ; and 

(E) by inserting afte, plIl'lIgrIlpb (2) (os designa"'<l by 
subparagraph (el of this patagtaph) the followinlr. 

"(3) The decision of a F&deral employee to forgo such counseling 
or dispute resolution process shall not affect the righta of such etn· 
ployee under this title.", _ 

(2) by striking subsection (C:)j 
(a) in subsection (d}

(A) by striking "(kY' aud inoettlng "(j)"; . 
(S) by striking "bronght h.reund..... and insettintl "oom· 

menced under this section": and 
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"(B) A ",mplaint described III subparagraph (A) ahaII be consid. 
erod to be flied In compliance with aubparngraph (A), if hot la~ 
than ISO days afte:r the e.lleged discrimination oceura, the com
plaint Is flIed

"(i) with such department, agency. 01' entity; or 
"(ij) if the eomplaint doea not a.riJe out o(a dispute with an 

agency within the intelligence community. a& defined by Enc:~ 
utive order, with any other entity of the Federa1 Government. 
regardless of the respondent named. , 

"(2) If the complaint is rued with an entity of the Federal Gov
ernment other than the department, agency. or entity in which 

.. such discrimination is alleged to have oa:urred-
I/(A) the entity (other than the Commission) with whom the 

-complaint is med »hall transmit the oomplaint to the Com.mis
sion, not later than 15 days af'tu receiving the complaint; and 

4I(S) the CommissiOn sba.n transnUt n copy of the complaint, 
not later than 10 days after receiving the com.plaint, to the re
apondent.

,,(3XA) Not later than 3 days after the respondent receives the 
eomplaint from a 8OU!'ee other than the Commisaion, the nlspond
ent shall notify the Commission that the respondent has received 
the complaint and shall inform the CommiuJon of the identitr of 
the Federal employee aggrieved by the discrimination alleged in 
the complaint. 

41(8) Not later than 10 days after the respondent or'the Merit 
Systems Protection Board receives the oomplaint from 11 source 
other than the Commission. the respondent or the Board shall 
transmit to the Commission a copy of the complaint. 

"(4XA) No person shall, by reason of the £aet that a Federal em
ployee or an authorised representative of Federal employees has 
filed. instituted. or (Sneed to be filed or instituted any proceeding 
under this section, or has testified or is about to testify in any pro
ceeding resulting from the administration or enforcement of this 
section

""{j) discharge the employee or representative; 
"(ii) discriminate against the employee Ol" representative in 

administering a performance-rating plan under chapter 43 of 
title 5, Uniwd Stow. Code; 

"{iii} in any other way discriminate against the employee or 
Tefresentative; or 

(iv) cause another person to take an action descn"bed in 
elau$e m, {in, or (iii). 

"(B) Any Federal employee or representative of Federal employ
ees who believes that the employee or representative has: been dLJ.. 
charged OJ' otherwise discriminated against by any person in viola
tion of subparagrapb (A), may flle a complaint in aecordance with 
paragrnph (1). 

"(dXl) Throughout the period beginning o. the date the respond· 
ent receives the eompiaint and ending on the latest date by which 
all administrative and judicial proceedings available under this &eC:~ 
tion have been concluded with re&pect to fiuch claim. the respond
ent shall collect and preserve documents and information {includ~ 
ing the complaint,} that are relevant to such claim, including not 

. ~ ---,--~-.-- ..... ,.-.--- -".. 
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leu than the documenta and information that comply with rulea is
sued by the Commission. 

"(2) It the complaint alleges tb.t a pel'8On baa- . 
"(A) participated in the _lio. that "' tha bas'" for 

the eotnplaint; or , 
""(B) at the time of the di&erimination

"0} was a supervisor of the Federal employee ,subject to 
the d1serimina.tion; . 

"(ii) was aware of the di&e:rimJnatioD; and 
"(iii) failed to make reasonable efforts to curtail or miti

gate the discrimination, 
the respondent shall ensure that the person ahall not be designated 
to carry out the requirements of paragrapb (1), or- to conduct any 
investigation related to the complaint. 

"(eXlXA) The respondent shall make reaSonable efforts to conell
iate each claim allend in the complaint through alternative di.$
put.e resolution proceGure8 during

"(1) the 3O.day period; or 
"(m with the written consent or the aggrieved Federal em~ 

ploY"', the 6O-day period, 
be~nning on the date the respondent receives the complaint. 

(B) Alternative dispute resolution under this paragraph may in
elude a conciliator described in subparagraph (C). the respondent. 
and the- aggrieved Federal employee: in a process involving me-et· 
inga with the parties separately or jointly for the pu!"J)0geS of re
solving the dispute between the partie&. 

"(C) A conciliator shall be appointed by the Commission to eon
sider each eoml?la.int filed under this section. The Commisaion 8h.all 
appoint a conclliator after considering an)' eandidate who is rec
ommended to the Director by the Federal Mediation and Concilia
tion Service. the Administrative Conference of the United States, 
or organizations composed primarily of individuals experienced in 
adjudIcating or arbitratin~ personnel matters, 

"'<2) Before the expiration of the applicable period ep(!Cified in 
paragraph (1)(A) and with :respect to-such claim. the respondent
shall 

"(A) enter into a settlement agreement with such Federal 
employee; Of 

"fB) give fonnal written notice to such Federal employee that 
such Federal employee may, before the ezpiration of the 9O-dAy
period beginning on the date euch Fedeial employee receives 
such notice. either- . 

"(i) file with the Commiaaion
"(I) a written regue$t for a determination of !such 

claim under sub&eetion (f) by an administrative judge 
of the Commiuioll; 

"(II) if such claim alleges an action appealable to the: 
Merit System ProWction Board, a written request 
elwing that a determination of sueb. claim be made 
under the procedures specified in eithef eubpar&graph
(Al or (B) of seetion 7702(.X2) of tltle 5, United States 
Code: or 

"'(III) if $uch claim alleges a grievance that is subject 
to section 7121 of title 5, United States Code but not 

, ' ' 
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I, • .. 
• • • .ppealable 10 the Merit Syetems Proteotlon Board•• 

written request to raise 8Uth claim under t.he adm:i.ni. 
!rati.. and jud!clal p""""\1lU provided In __, 
tiOD 712lj or 

"(ll) oommen", a civil action In an appropriate c!iatrict 
court of the United States for de novo review of such 
claim. 

*(3) Such Federal employee may rue a written request deeeribed 

- .. . In paragraph (l!)(BXi). or oommen.. a dvilactlo. deacribeclin para
graph (2XB){u)••t any tlm&- '. 
. "(A) alter the expiration of Iha applicable period apedjled In 

paragraph (lXA); and . '. . 
"(B) before the .xpiretion of the 9O-day period specified in 

paragraph (2). 
,,(!JU){A) It such Federal employ .. m.. a written request undsr 

subsection (eX2XB){iXll and In ....roan.. with subsec:tlo. (eXS) 
with the CommJsaion for 8 determlntltion under thi& subJection of 
the claim desenbed in 8ubtectjon (a). the Commiasion .hall tran&
mit a copy of IUch request to the respondent and .ahall appoint an 
administrative judge' of the Commiaaion to determine such claim. 

\B) If auth Federal employee flIe. a written ~est \Ulder 
subclau.. (ll) or (nn of subsection (eX2){B){1) and In _rdance 
with eect.iOJ:) (eXS), the Commission .hall tra.namit. not later than 
10 days after receipt of such request, the request to the appropriate 
ageney for tietenninatiOD. . .. 

"(2) Immediately aft.er receiving a copy of a request under sul:r 
aemon (eX2)(BXn, the resp<?ndent shall transmit a copy of all docu~ 
ments and information collected by the respondent ,Wlder wh· 
section (d) with respect to web claim- • 

"(Al to the Commission if .ueh request i. for a determination 
under this subsection; or 

"(lj) 10 the Merit Systems Proteotlon Board if web request 
is for a determination under the procedures .peclfled in section 
7702(aX2){A) or titl. 5, United Stotes Code. 

"'(SXAXi} If the administrative judge determines there are reaaon· 
able: grounds to believe that to carry out the purpo,&eS of thi$ sec~ 
tion it is neceasary to stay a personnel action by the respondent
againlt the aggrieved Federal employee, the adD\iniJtrative judge 
may request any member of the COmmission to taaue a &tay again&t 
weh personnel attion for 15 calendar days. 

"'(ii} A stay requested under clause mshall take effect OD the ear
lierof

"'(1) the order of such member; and 
"(II) the fourth calendar day (e.eluding Saturday. Sunday.on. any legal public holiday) following the date .n whieb ouch 

.toy Ie requested. 
"'(8) The administrative judge may request any member of the 

Commiuion to extend, for .a ~riod not to exceed 30 calendlU' days, 
• stay issued .nder subparegraph (A). 

"(C) The administrative jl:ldse may request the Comrn.iuion to ex~ 
tend IUeb atay tor any pe.rtod the CotnmissiOll consideJ"8 to be lip
li».Priate beyond the period mefl'act under subperegraph (AI or 

'---'-.. ~ 
, '-_."'. -
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"(D) Members of the Co!nmJsolon ahaII have authority to Iaoue 
and extend • alay for the P.Oriods referred to In subparagraplu (A) 
and (Bl, retJ)eCtively. The Commiaaion ahall have authority to . 
tond a stay fn ."",,<dan.. with subparagraph (0) for any period. 

"(E) The ....pond.nt shall comply with a stay In elfect under th!a 
paragrap~ , 

"(4)(A) The admlnistratlve Judg. ahaII detormine whather the 
documents and i:nformation re<:eived under paragraph (2) comply 
with aubeaet!on (d) IIlId .... complete and ea:urato. 

"(B) If the administrative judge linda that the respondent has 
failed to produce the doeumentl and information Deee!$aty to tom
ply with eu<:h aubeaet!on, the adm!ni&tratlve judge ahaII, !n the ab
..... of good eauee &boWl! by the reap<>ndent, lmpoae any of the 
eanctiohs specified In paragraph (6)(C) and aball require the 
respondent

"(I) to' obtain any additional dO<llmenta and information ..... 
es.sary to comply With such subeection; and . 

'"{H} to correct any inaccu.rac:y in the documents and informa~ 
tion ao reeei~d, . 

"(5)(A) After examining the documents and information received 
under paragraph (4), the adm!ni&trative judge aballiaoue an .rder 
dl.m188ing

"(0 any frivoloua claim alleged in the complaint; and 
-'I(ii) tne complaint if it fails to "tate e: nonfrivoloUB claim (.or 

Which relief may be granted under this section. 
"(BXi) If a. claim or the complaint is dismissed under 8ubpara~ 

graph (A). the administrative judge "hall give formal written notice 
to the aggrieved Federal employee that 8uch Federal employee 
may, before the npiration of the 9O~day period beginning on the 
date such Federal employee receives web notice

"(1) me with the Commis8ion a written request for review of 
such order; Of 

"(II) commence a civil action in an appropriate distriet court 
of' the United Statu for de novo review of such claim or such 
complaint. 

*(li) Such Federal employee may commence such civil action in 
the OO-day period apeellled In clau.. (i),

"(6XAXn If the complaint .. not dlr.mlaoed under paragraph 
(5XA). the administrative Judge shall make a determination, after 
an opportunity for a heantlg. on the merits of each claim that ia 
not diamined under aueh parqrnph. The administrative judge 
shalf make a determination on the merits of any other nonfrivolous 
claim under this section, and on any action such Federal employee 
may appeal to the Merit Systems Protection Board, reasonably ex
~ to arise from the facts on: wblch the oompmint ;s based, 

"(ii) In makIng the determlnallo. required by clause m, the ad
ministrative judge ahall 

"'(J) decide whether the sggrieved Federal employee was the 
subject or unlawful intentional diBCrim1natioD in a department, 
agency. or other entity of the Federal Government under this 
title, section 102 or the 'Americans' with Disabilities Act or 
'1990, section 501 of the Rehabilitation Act of 1973, section 4 
of the Age Discrimination in Employment Act of 1967. or the 
Equal Pay Act of 1963; 

~~ ..... - .-.......~--- .. 
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21 .. .. "(U) It the employ.. was the subje<t or such dlacriminati•••I • conte:,.raneoualy Identify the pe"""' who enlP'8"d in such 
discn tion~ and 

"(III) notify the penon ide.tifled in subclause (U) of the com
EI.lnl a.nd the allegations raised in the complaint. . . 

"'(i.Ii) As 8000 as practicable, the administrative judge .un
"(I) determine whether the administrati"" rt~g with:r to such claim may be mnintained as a proceed.ing~ 

= • f.C "aI) It the admin!Blntive proceeding may be 00 maintelAed. 
deO<ribe poroo.o whom the administrallve judge flndo to be 
m.embera of such claaa. . 

,,(Il) With reopeet to ouch claim, a parly may conduct discovery 
by BUch means as may be available in a civil aetton to the extent 
determined to be appropriate by the administrative judge. 

. "(C) If the aggneved Federal employee or the ru~ndent falls 
without good cause to respond fully end in a timely fashion to.a 
request made or approved by the administrative judge for lnforma~ 
tJon or the attendance of a witness, -.nd if such information or tUM 
witness i. solely in the control of tht party who fa.llb too zapond,
the administrative judge may. in appropriate circumstance&

. "'{O draw an adveru inference that the requested lnforma~ 
tion, or the testimony of the requested witneaa. would have re
flected unfavorably on the party who fails to re&pond; 

"(H) touider the matters to which web information or such 
teltimony pertains to be establlshed in favor of the opposinS
partYi _ .' 

"(ill) uclude other evideru:e offered by the party who f.u.. to 
""pond:

"(iv) gra.nt full or partial ",lief to the aggrieved Federal em
ployee; or 

"(v) take l!Iucit other action a& the adminiat:rative Judie con~ 
siders to be appropriate. 

"(D) In a bearing on • claim, the administrative judge aball
"'{i) limit attendance to persons who have a direct connection• with 8Ueb claint; 
*(ii) bring out pertinent fecta and relevant employment pra~ 

tices and policies, but- . 
"(l) exclude irTelevant or unduly repetitioul infonnatiOll; 

and 
"(II) nol apply the Federal Rules of Evide.co atrietly; 

"nii) permit all parties to examine and crosa-exarnine wit
nesses; 

"'(iv) r~uire that testimony be given under oath or atruma~ 
tion; and· . 

"(v) permit the person notified ill wbperagraph (AXiiXID) to 
appear at the hearing- '" 

"(1) in person; or 
"(II) bl or with COUD8el or another duly qualified. rep.

re&entatt~. ' 
"(E) At the request of any party or the administrative judge, a 

transcript of all or part of &uch hearing shall be provided in a time~ 
ly manner and simUltaneously to the parties and the Commiaaion. 
The _de.t .balI bear the _I of pnwldlng ouch tnnO<ripL 

, . 

http:Evide.co


22 

"IF) The 'admlnlotratlve judI!" shall have authority
"(I) to admlnloter oaths and affmnation; 
"(il) to regulalA! the couno .rbearlnp; 
,,(IU) to rule .n off.re orproof and recel.. evld.nee; 
~iv) to iasue subpoenu to compel- . < 

'- q ~l) the production or documents OJ' information by the 
entity or the Federal Government In .,hid> discrimination 
Is alIel!"d to ha.. 0<iC11l'l'l!d; and ' 

"(II) the atu.ndance .fwitn..... who .... Federal om.,.... 
or employees of euch entity;

,"(v) to .n:queat the Commission to iasue subpoenas to compel
the: production of documents or information by any other eIlUty 
of the Federal Government and th6 attendance or other wit-
nesses, except that any wiUles& who 1I bot an officer or em
ployee of an enUty of the Federal Governtnent

"(I) may be compelled only to atlA!nd any ~ , 
"(aa) less than 100 mil.a from the p wb.,. aucb 

witness resides. is employed. tranaads business in 
person, or ia served; or . 

"'(bb) at web other conve~nt place as is fixed by 
the adminiatrative judge; and ' 

"(II) ,bali b. paid r... and alIowan_ by the party that 
requests the subpoena, to the u.me extent that fees and al· 
lowances ate paid to witne81les under chapter 119 of title 
28, United SlalA!8 Cod,; 

'"(vi) to exclude witnesaes. whose testimony would be unduly 
ree:titious; . . 

(vii:) to nclude any penon from a buring for contut11*cious 
conduct. or for misbehavior. that obstructs such hearing; and 

"(viii) to grant any and all relief of a kind described in sub
_ion. (8) and (k) or aeetion 706, 

"(0) The administrative judge and Commission shall have. au-' 
thority to award a reasonabte attorney's fee (including expert fees 
Md other litigation expenses), costa. and the same interest to com
pensate for delay in payment as a court has authority to award 
under section 706(k). 

"(H) The Comm.lssioo shall have authority to i&Sue subpoenas de
scribed in subparagraph (F)(v}. 

"(I) In the ~ of contumacy or Callure t(I obey a 8Ubpoena issued 
under lSubparaF8ph (F), the United States district c:ourt for the ju
dicial district In which the pereon to whom the subpoena Is ad
dreased resides or is served may i$Sue tu:t order requinng such per
&on to appear at any designated place to testify or to produce docu
mentary or other evidetu:e. 

"(7XAXO The odmlnistrative judge shall iaaue a writlA!n order 
making the determination required by ps.ragraph (6)(A), and grant
inl or denying relief. 

(li) The order shall not be reviewable by the reapondent. and the 
napondel:lt ahall have DO' authority to modify or vacate the order. 

"(UI) Except .. provided In clause (Iv) or ,ubparagraph (Bl, the 
administrative judge shall issue the order Dot later than

"(1) 210 daY8 a/I.er the complaint ""DtainlDg ouch claim Is 
ruod on behalf of. Foderalemployee; or , 

• ._.- .._. __ ._ ....._- .- 
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. "(II) 270 d.BYS after the complaint containing such claim is
rued on behalf of a clasa of Federal employees. . 

"(Iv) The time periods de_bed In claW18 (I) ahaII Dot begin 1'UIl
. ning until 30 days after the administrative judge is usigned to the 
cue if the adm.fuistrative judge certifies, in writing, that such SO
day period is needed to secure additional documents or information 
from the respondent to have a complete ad.miniatrative record. 
. ,"'(B) The administrative judge shall issue such order not later 

than 30 daY' after the appficalile period apeclfted In aubp&rllBr8ph 
(A) if the administrative jud~e certifies in writing, before the ezpi~ 
ration of such applicable penod

11m that such 3O-day period ia necessary to make such deter
minatioD;and 

1I(ii) the particular and unusual clreumltancea that prevent 
the administrative judge from complying with the applicable 
period specified in subparagraph (A). 

"(e) The administrative judge may apply to the CommiaaiOD to 
enend any period appUwle under subparagraph (A) or (B) if 
manifest injustice would occur in the absence of such an-eztensio~. 

-(D) If the aggrieved Federal employee shows that such extension 
would prejudice a claim of, or otlierwise harm, such Federal em
ployee, the Commiasion

'"(i) may not grant such extension; or 

M{H) shall terminate such extension. 


-CE) In addition to findings of fact and conclusions of law, includ
iDg fmdings and conclusions pertaining s~ifical1y to the decision 
and identification described in paragraph (6XAXii), such order shall 
include formal written notice to each party that before the expira
tion of the 90-day period beginning on the date such party receives 
such order-

M(i) the aggrieved Federal employee may commence a civil ac
tion in an appropriate district court of the United States for de 
novo review of a claim with respect to which such order is is
sued; and 

M(ii) unless a civil action is commenced in such 9<Hiay period 
under clause (l) with respect to such claim, an)" party may file 
with the Commisaion a written request for reVlew of the deter
mination made, and, relief granted or denied, in such order 
with respect to such claim. 

'"(F) Such Federal employee 'may commence such civU action at 
anytime

"'(I) after the expiration of the applicable period specified. in 
8ubll:aragraph (A) or (B)j and 

"hi) before the ~iration of the 9O~y period beginning on 
the date such Federal employee receives an order de&c:ribeQ in 
aubparagraph (A). 

"(G) The determination made, and relief granted[ in such order 
with reapect to a particular claim ahaII be enforceab • immediately, 
if such order applies to more than one claim and if such employee 
does not- . 

'"(i) commence a civil action in aceordance with subparagraph 
CEXi) with resped. to the claim; or . .' 

"(ill request review In a=rdance with subparagraph (EXU)
with reapect to the c1aim. . ' 

'-.'" 
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"(gXIl If. party timely m... written request in """'rUanee with ' • 
subsection (f)(5){BXU or (f,K7XE)(ii) with the Commission for I"eView 
of the determination 1lU'Ult. and relief granted or denled. with r&
8~ to a claim in such order. then the ComlJ.l.iaaion aha11 i1'l'.tme
diately transmit 8 copy of such nquest to the other part.iea in~ 
volved and to the aciminJatn'ttivejudge who iuued web order. 

"'(2) Not later than 7 day. after receiving a CQP)' of IUch requeat..
the administrative Judge shall transmit to the Commi..ion the 
:record of the proceeding on wbJeb IUch order ia baaed, including all 
documents and information collected by the respondent under sub
&e<:tion (d}. 

"(3XAl Alter allowing the partl.. to me brief. with respect to 
sueb determination, the CommitaiOll 8haJl tpUt an order applicable 
with reapect to auth claim affirming. reverei.ng, or modifying the 
applicable provisions of the order of the adminilttative judge not 
latertban

"(I) 150 days after ,...lvIllg wch reque.t; or 
"Xii) 30 days aft.e-r such 150-day period if the Commiaeion Ct)f

titles in writing, before the expiration of su-eb 15O-&y period-
"(1) that tuch 3Q..day period is. neceu.ary to revUtw such 

claim; and . " 
,"(ll) the particular and unusual circumatancu that pre

vent the Conunibsi()n from complying with clause (1). 
"CB) The Commi&sion .hall affirm the determination made. and 

relief granted OT denied, by the administrative judge with respect 
to such claim if such determination and such relief are supported 
by substantial evidence in the record taken B.8 Ii whole. The find~ 
lng. of fact of the administrative Judge &hall be Q)oclU8ive unleu 
the Commission determines that they are clearly erroneous, . 

",(C) In addition to findings of fe.ct and concluaJone of law, lnclud-
inS findings and conclusions pe~ apeclfically to the decision 
and identification described in subaect)on (fl(6XAXu). the Commia
alOD shall include in the or4er of the Commj$Sion formal written 
notice 10 the aggrieved Federal employee that, before the expiration 
of the 90-day period beginning on the date such Federal employee 
~Ive8 auch order, INCh Federal employee ~}' oommenee a civil 
action in an appropriate di&trict court of the United States for de 
novo review of 8 claim witb reaped to which such order i8 iaauoo. 

"(D) Such Federal emplo)'et! may commence wcll civil action at 
any time

"(il after the expiration of the appUeable period .pecllIed In 
lubparappb (Al; and . 

"(ii) before the expiration of the 9O-day period apecified in 
subparappb (C). 

*(h)(l) III addition to the periods authorized by subaections 
(1)(7XFJ and (gX3XD), an aggrieved Fedel'al employ .. may com· 
mence a civil action in an ap~eete district court of the United 
States for de novo review of a 

"(Al during the period beglnnlng 800 day. after the Fedel'al 
employee timely requests -an aClministrative detemtination 

. 	under subsection {f} with res~ to aueb. claim Blld ending on 
the date the administrative Judge issues an order under such 
81lbsection with reapeel to such claim; and . 

"----,. 
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"(Il) during Ibe period be8inning 180 daya afterlUCh Fedenll 
employee timely requests review und6r aUb...uon (g) of IUCh 
determination wllb reopeet to auch claim and endlilJ! on \he. • 	 date the Conuniuion iNues an order tilldel' ncb sUbMCtion 
wllb ....poet to IUCh daim,

4'.' , "(2) Whena.er a civil "";on ia commented 1l...ly and nlharwlae• 	 ,
• 
• • In Il<OOrdan.. with thia _ to determine \he merits of a claim 

arising undtr this aeeUon, the juriadlction or the admipiatrativeI 	 ,, judge or the Comml88ion (as \he caso may be) to detennina \he 
'. 	 I merits of such claim ,hall terminate. 	 ,._i "(0 A Fedenll empl.,.. who p_ on a claim arlam, under 

thls sec.tlon, or the Commisa1on. may bring a civil action to an a}.l
proprlate <Ii,mot court of \he Unlted States to enl'o__ 

"(1) the provisions of a aelllement agreement appli<ahte to 
such claim; , , 
~2) the provisions of an order issued by an administrative 

judge under au_on (f)(7)(A) appli<ahte to such claim If 
"(A) a request 1& not timelY rUed of IUch claim under 

, auh...uon (gXl) for review ofsuch claim by \he C0mmis
sion' and .

"<In a civil oetlon lo not timely ..mmented under .ub· 
beetion {f){7)(F) for de novo review of suw claim; or ' 

,.3) the provisions of an order iNued by the Commisaion 
under subsection (g)(3)(A) applicable to such claim if a civil ae

. tion is not commenced timely under .\lb&ection (gXS)(D) for de 
novo review of BUch claim. 

"'{f) Any amount awarded under this section (including fees) costs, 
anI interest awarded under subsection (t){6){G», or under title 28. 
United State$, Code. with respect to a violation of .ubseetion (0) 
ahall be paid by the entity of Ibe Fedenll Government that ",o!at;;;! 
such subsection from any funds made availah1e to such entity by 
appropriation Of otherwise. . 

,,(kXl) An entity of the Fedenll Government ualnst which a 
claim of dis.erimination or retaliation is alleged uniler this section 
shall grant. the aggrieved Federal empl~ee a reasonable amount of 
official time, in accordance with regulations issued by the Commis
Blon, to prepare an administrative eompJBint based on such aUep~ 
tiOD and to participate in administrative proceedinp relating to 
such claim. 

"(2) An entity of the Fed.n11 Government ag_ which a claim 
of discrimination is allege-d in a complaint filed in a civil action 
under this section shall grant the aggrieved Federal empi<:lyee paid 

, 	l~ve for time reaS<:lnably expended to prepare (01". and participa:t.e
in. sueh civil action, Such leave shall be granted in accordance With 
regulations luued by the Commission. except that such leave aha1l 
include reasonable time for

"(A) attendance at depolitions; . 

"(Il) meetinp with caunae!; 

"(e) other ordinary and,legitimete undertaklnp In ouch civil 


action, that require the presence <:If such Federal employeej. and 
"'(D) attendance at such civil action. 

"(3) Ii the administro.tive judge or the Commiuion (as the tabe 
mo.y be), makes or affirma a. determination of intentional unlawful 
<Ii",rimlnaUon aa deacr!bed in a_on (f)(6XA), \he adminiatra
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me judge or Comml••lon.....pec)lvely. shall. not later than 80 
day. wr i..umg the order dUcribed In aubaeet!on (f)(7) or (gX3). 
as appropriate. submit to the Spedal CoutUlOl the order and 0 copy
of the rooord complied at 8J!y bearing on whleb the order is baeed. 

,,(4XA) On receIpt of the .ubml..io. de.aibed In paregnlph (3). 
the Special Counsel shall eonduet an Investigation in aeeordanoe 
with _ion 1214 or title 5.Unlled Slete. Code. and may Initiate 
diacipllnary proceedlnp agaltut any j>enIOll idontified In a dote... 
mination deacribed In sUbao<:tion (fl(S)(A}(U}(U). If the Spedal
Counael find. that the requirements of aectiou 1215 of title 5, Unit
ed States Code, have been aatiJfiecL .,. 

"(B) The Spe<ial Coun..l shall conduct web proeeedln31 In ac
cordance with BUch eectiOll, and ahall Record to the ~l"8On cle
lICribed In .ubpara~ph (A) the rights available to Ibe person
under tach sect1on. !Deluding appltcable due prot.eH right.. 

,,(C) TIle Spedal Counsel sha!! Impose appropriate eanctions on 
Buch person.

"(1}This-aeet1on. AI in effect immediately before the effective date
of the Federal Employee Falroeea Act or 1993, shall apply with re
epoet to employment In the Library of Congre&S."; and 

. (6) by adding at the end the folJOW'ing new lubsectlODS! 
"(oXI) Eaeb respondent thet Ie the aubject of a complaint that 

has not been re$i)lved under this section, or that has been resolved. 
under thia section within the most recent calendar year, shall p"
pate a report. The report ahall contai n lnformation regarding the 
complaint, including the resolution of the complaint ilappUtable.
and the meas~ taken by the respondent to lower the averap
number of days n~ to resolve such cornplainte:. ' 

"(2) Not later than 0imI>er 1 of each year. the reopondent shall 
submit to the Commiasion the report described in paragraph (1). 

"(3) Not later than December 1 of eaeb year, the Commiee!on 
shall submit to the appropriate committees or me House of Rep
resentntives and of the SeDate a report summari:.ing the W()f1Da.
lion contained In the reports eubmitted in aa:orda.n.ee with para~ 
graph (2). 

"(pXl) The Comtnisblon. in consultation with the Director or 
Central Intelligence, tbe Secretary of Defense, and the DireetoT of 
the Information Security Ov.....ight om.. of the General _ 
Administration. lhan promulgate regulations to ensure the protec.
tion of classified information and national security information in 
administrative proceedings under this section. Such regulations
8hall provide, among other things, that complaints under thia sec .. 
tion that bear upon ebtsa!fied Information aha!! he handled only by
aueh adminilttative judges. Commiaaion personnel, and conci1iatora 
as have been granted appropriate security clearances. 

"(2) For the purpose. of paragraph (1). the term ·cl...lIied infor· 
matIon' has the meaning given the term in MCtion 606(1) of the 
National Se<urity Act of 1947 {50 U.S.C. 426(1».". 

SEC. a. AMENDMENTS TO THE AGE DISCRIMINATION IN EMPLOYMENT 


Aer. 
(0) ENFORCEMENT BY EEOC.-8eetlon 15 of the Age Dia<rimlna. 

lion In Employment Act of 1967 (29 U.S-C. 633.) Ie amended
(1) by atriklng ouboectlons Ie) and (d); and 
(2) by m..r!ing after aubaeet!on (b) the following: 

http:aa:orda.n.ee


'. 


(" 0 C .C C:.C '::~.,~( 
C. r"'( . .., .••. .' .. ~ \, , 

l O( .;,b...c tt •. (
c.\~cc ~.f 

(. .'0, t ~ c.(:cc.':c:'..c_1••' , ..... ( .. "·~f\.....'" .,::: 1*:." ,c.. :""-'"
....... -......... - '--' 

.",:,?, :-::: ; ,; .&1 

2'1 

"(eXI) A1>y individual aiBri..ed by a violation of lUboection (0) 
may me • eomplaint with the EQUal Employment Opportunity 
Commisaion in accordance with .uLaeet10ll8 (e) ~ (m), and 
oubseeUoll3 (0) BOd (p), of seetlo. 717 of the Civil Right.. Ad. of 
1964. 

"(2) Except .. provided in oubseetIon (d) and paragraph (8) IIUcll 
. BUbseetio .. or seetto. 717 .haD Oprly to • violation aIIep;i1n a 
complaint flied under paragraph (! In the oome manner .. such 
aect.ion applies to a claim a.riBing under section 717 of aut::h Ad.. 

"(3) The Equal Employment Opportunity Co_on, and the 
admInlstrative judies of the ConiriUssion ohaU ha.. authority to 
award such legal or equitable roUer as ;;rn etr_te the p_
of this Ad. to an individual deser1bed In P"""i"Oph (1) with reapoet
to 8 complaint rued under this subsection. 

"(dXll If an Individual aggrieved by a violation of thi. _ion 
does Dot file a complaint under aubaectIon (eX 1), web individual 
mar commence a civil action in an appropriate di.atrict court of the 
Ulllted States for de novo review of.UCh violation

"(Al not 1 ... than 30 da)'ll aller tiling with the Equal Em· 
ployment Opportuolty Commission a notice of intent '" com
mence BUch action; and 

"(B) o.t more than 2 yean after the aII.ged violation of thia 
section occurs. 

"(2) On reeeiviog sueh notice, the Equal Employment Oppo1' 
tlmity Commission .hall 

~) promptly notifY all person. named in INch notice Db :pr0.
spective defendants in tuch aetJon; and 

"(B) take any .p~ropr!.t<> action to an""re the elimination of 
any unlawful practice. 

"(3) Except as provided In ~ph (4). seetlon 717(m) of the 
Clvti Right. Ad. of 1964 (as rtd• .,gnaied by seetlo. 2 of the Fed· 
eral Employee Faim... Ad. of 1993) shall apply to eivil _ODO 
eommMood under this subsection in the same manner as such a.e<:~ 
tien applies to civil actiona commenced under secti:on 717 of the 
Civil Ri ht. Ad. of 1964. 

"(4) ~e court deaer1bed in paragraph (l) ahaU have authority to 
award such legal or ~uita.bJe relief as wID effectuate the purposes
of this Act to an indiVldual described in paragrapb (1) in an action 
commenced under this SUbsection,", 

(b) OPPoRTUNITY To COMMENCE ClVlL AcT!oN.-If • eomplaint
filed under Jedion 15 of the Age Discrimination in Emplopnent 
Ad. or las7 (29 U.S.C. 6330l with the Equal Employment Oppor· 
tunity Commiuion is pending in the period beginning on the date 
of the ena.ctment of this Act and ending on December 31, 1993, the 
individual who rued such complaint lDay commence a civil action 
under 8uch aettion not later than June 30, 1994. 
SEC. 4, AMENDMENTS TO Tl"t'LE J. UNmD BTATES CODE. 

(a) GRIEVANCE l'ROCEDURES.-!leetlon 7121 of title 5. United 
States Code, is amended

(I) In ••bseetion (aX1) by !neertlng "odmlnistrative" aller 
·eulusive"; and . 

(2) In lub_inn (dl
(A) by !neertlng "(Ir after "(dr; 

._ ..... ------------~.....,---



., •.••• 0.__ 

• • 


." - '-' 
, ,~.' . 

... 

,~1ftf~'iL:.. ,· . 
..... ' 

28 

. (Il) in the lim and ~ _teru:oo by IIttiking "All" , 
. :~ inselting "Esoopl .. pnmded illparagn>ph (:I),"", 

. (Cl In the 1aat _....,. by lIIriklng "SeJectIon" and all 
thaI follow. Ihroush "any 011>.... and 1n0!Jrtlng tha follow-
Ing: . . 

"(3) All employee mey eommence, ,,0\ later than 120 doyo _ 
• final dociei.n, a cl.u _ ill an .~priato dUlrict <:<nut of the 
United State8 for de novo review of a ;, and . 

(D) by Inserting _ \he II800Dd _ton", the following:
"'(2) Matters covered under aeetion '1102 of thi, title. or under a 

law administered by the Equal Employment Oppertunit)' Cemmis
aton, may be nd&ed under the n~uated grievance procedure iD ac
cordance With this eection on If an etnflo:ree eled:8 under 
aubclau.. <II) or (III) of aMi.. 17(eX2XB)(1 of \he Cl.u IilBhtll
Act of 1964 to p,.,.,...o under __._ 

(l,l AcnONS INvOLVING DISCRIMlNA'!'lON.-&.::t.ion 7702 of Ulla 6, 
United Sta ... Cede,Is .....ded 10 read .. fbllowa: 

"17702. ActIo". IDvolv!nl dloorlmlnatlon 
"(aXl) Notwithstanding any alb .. p......lon of law, ill the .... or 

any employee or applicant for employment who
OI(A) ia afi'ecl.ed by_an aetlon which the emoloYee or applicant 

may e.p~al to the Merit System Protect10D Board: and 
"(B) iillegea that a baais for the aet10n was ~n 

prohibited by
"(1) -uon 717 of the Cl.u IilBhta Act or 1964 (42 U.S.C. 

_16), 
"(til -uo. 6(4) of the Fe1r Labor Standards Act of 1936 

(29 U.S.C. 206(d»; 
"(iii) -U•• 601 of the IIohabUltatlo. Act .f 1973rn9 

U.S.C.791),
"(Iv) aeetiOll8 12 and 15 of the Age Di$Crlmiuation in Em

ployment Act or 1967 (29 U.s.C. eSl and 633a), or 
"(vJ auy rule, regulation, or I!!'l!cy directive pre..n!>ed 

under any provialon of law de:sa1bed in clauaes (i) throuah 
. (iv) of this aubparagraph. . 
the employee or applicant 'IJ1ay raiao the aetion as provided in para
jlnIph (2). 

"(2) For purpose. of p_ph (1), the employee shall relse the 
.etlon by fiUng • complaint with the Equal Employment Oppor
tunity Cemmlll8lon ill ....rd..'" with -uon 711 or the CivI! 
Rightl!: Ae:t of 1964 and .&hall make a ~uest under teetion 
117(eX2XBX1) ..lecting \he p_.,,", specified ill ••• of the fol

lowing aubp_pha: 


"(A) '!'be .dmlni.traU.. 8ltd judicial proeodurea provided 

UDder eectiOD8 7701 and 7703. 

"(B) '!'be adminiatrotlve and judiclal proeodurea p_ded
under section 7121. 

,,(C) The .dminlotratlv. and JudlclalJ_..... provided
under -unn 717 orth. Cl.u Rlghta Act 1964. . 

"(3) '!'be agency (including \he Board ""d the Equal Employment
Opportunity CommisaiOll) that carriea out .uch proeedureu &hall 
apply the aub....t,.. law that Ie .pplied by the ",ency that ad
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mini...", the partl.w.r law referred to in subsection (aKl) that 
prohibita the "",duct alleged to be the bosia or the action _rred 
to In eubsection (aXIXA), 

"(bXll Except .. 1>_ in paragraph (2), the ''''ploy...halI 
have 90 days in whieh to raise the action under the proc:edures 
apecified In subparagraph (A) or (11) or subsection (aj(2!J,If

"(A) an ..,ployeo eJecte the proceduru opeciIied in sub
seetlon (aX2XC); and . 

"IB) the Equal E"'ploY"'en' Opportunity eom..laaloD di.. 
mi.... under section 717(fX5XAl Of the Civil Rigbts Act or 
1964 • claim that 1.0 baaed on the action ralaed .y the am· 

"(J)I'il':,;negation ,;, • kind deocrlbed In subsectinn (aXIXB) inay
be raised under this subaection. 

"(e) If at any time e.IIeT the I.2()Ih day fallowing an alactlnn made 
under seetlon 717IeX2XBXil of th. Civil Rights Act of 1964 to raiee 
an action under the proceduru specified in subsection (a){2XA) of 
this section there ia nO judicia1Iy reviewable action, an employee
ohalI b. entltled to file, not later than 240 day. after making such 
election. a civil action in an 8ppropri&~ district court of the United 
States for de novo review of the aCtion raised under subsection (a). 

"(d) Nothing In this ....uno shall be construed to affect the right 
to trial de novo under any provudon of law described in subsection 
(0)(1) after ajudidally reViewable aetton.-. 
SEC. 6. ISSUANCE OF PROCEDlJRAl.. OVlJ)EUNE8 AND NOTICE RUI...ES. 

Not later than 1 year after the date of the enactment of this Act, 
the Equal Employment Opportunity Commission shall issue

(1) rules to assist entities of the Federal Government in com~ 
plying with section 717(d) of th. Civil Rigbts Act of 1964, as 
added by section 2 of this Act, and 

(2) rule•••tabli,hing- . 
(A) B unifonn wtit~n official notice to be used to comply

with section 717 of .ueh Act. u added by section 2 or th.is 
Act: and 

(B) requirements applicable to colleeting and p!'OllOl"ri.ng
documents and information under section 717{d). aa add~ 
by section 2. of thls. Act. 

SEC. a. TECHNICAL AMENDM'EN'TS. 
(a) CIvIL RlGHTS A<:r OP 1964,-8ubseetlona (h) and (e) of section 

717 of the Civil Rights Act of 1964 (42 U,S,C, 2G~16 (h) and (e» 
are amended by striking "Civil Service Comminfon" each place it 
appean and inserting "'Commjaeionlt 

• 

(b) CiVIL RIGHTS Iter OF 1991.-The second sentence of section 
a07(h) of the Civil Riohts Act of 1991 (2 U's,C, 1207(bll is amended 
by striking "section i5(cr and all that fonows and inaerting "sec
tion 15(dX4) oftb' 'Nl:! Dlscrimlnation in Employment Act of 1967 
(29 U.S,C, 63Sa(dX4It ' 
SEC. '1. EFF'ECTlVE DATEt APPLlCA110N OF AMENDMENTS. 

(a) EFl'ECTl1'" DATIt-Except as provided In subsection (h), thiJl 
Act and the amendments made by t.hia Act ahall take effect on Janr 0 t.~"2:-~~6~c' UOll' I, 1994:

C. ( '" -. ••...\... \- . (b) APruCAl'ION OF AM'ENDMENTS.-The amendments made by 
{'O 'L + .. •• t this Act (other than eoction' 3 and 4) ahalI apply only with nospect

'· •.t'P_'~"r("" .'.C \. ,,,- ,,-,~. ~

'1 "f' (".~ IC O ( .., ..,',.r ~, 

C.(3,(' ••~!
( O( ',-r""•.-. ",', ...• 

"·.._ '" '.- rc.. i_ .. l.." ....... ~, 
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S.buc&. IE) 
Requires the Commission to transmIt a copy of the eompiaint. 

where the employee has requested Commission review. to the 8.J>
propriate agency and to appoint an adminiltrative judge of the 
Commission to determine the claim. , , 
Subuc&n (F) , 

(l) AlloWll "" administrative judge ("AJ"), appointed by the Com
mjsaion. to petitiOD any member of the Commission to isaue a stay 
against a personnel action for a period of 16 days if the: AJ believes 
a atay 1s ueceuary to carry out the pu.rposee: of this eect.ton. Allow. 
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tho AJ to petition any member of the Commiuion to extend the 
slay for up to 3(l dBys. Allow. the AJ to potition the ComtniJoalBll, 
M a whole. 10 enend a stay furth~ for any period it deems nec
euat')'. Authorizes members of the ComJnjgelon e:od the Commfa.. 
sion to carry out this duty. 

(2) Requires the respondent to provide a copy of all the relevant 
information and documents collected with respect w the daim, im
mediately after reetipt of the reque.t. end to comply with a IIay 
isaued under th.i$ section. ' 

(3) Requires the AJ to determine if the record is complete and 
accurate and to request any missing documentation. If the respond
ent faU.. to show good cause for any incomplete or inaccurate 
record. the AJ may fsau€! appropriate aand.iona, which may include: 
drawing adverse inferences. eonsidecing matters to which the mias
ing information or testimony referred to be establiabed in favor of 
the eo-mpla1n-.nt, excluding other evidence offered by the party who 
refuses to respond, or taking other action u may be appropriate. 
The AJ shall require the agency to obtain any additional informa
tion and correct any inaccuracies. in the infonnation received.. 

(4) ReiJuiH!S the AJ to diamiss any f'rlvo1ous claim or any claim 
not within the statute. Requires the AJ, if the claim is dismissed. 
to give noUce to the compJainant of the riRht to file civil wit to ob
tain de novo reviay.' of the complaint or fire for review by the Office 
of Review and Appeal at the EEOC. within 90 dey. Of reetipt of 
the notiea by the complainant.

(5) ~uires the AJ to make a determination, afttr an oppor
tunity for a bearing. on the menta of any claim not dimiaiJed or 
any other nonfrivolous claim. and any action the employee may ap
peal to the: Merit Systems Protection Board, reuonabl!ipeclOd to 
arise from the facts on which the complaint is based. uire. the 
AJ to determine whether the claim is a class actioQ an • if 80, to 
determine the members: of the class. 

Allows the parties fA) conduct discovery by such means u avail
able in a civil action to the extent deemed appropriate by the AJ. 
Allows the AJ to impose unction. for failure to comply. within 
good cauae and in a timely fashion, with a request if the lnfonna
tlon requested W8.3 in the tole control of the party who falls to .re
sp<)nd. . 

Requires the AJ to: limit the attenda.nee of persoJ:lS. bring out rel
evant employment practice •• exeluda irrelevant or undufy :repeti
tious lnIormatlon. Dot apply the Federal Rules of Civil Procedure 
strictly. permit all parties to euml•• and _.......un. wltn...... 
and require that testimony be given under oath. 
~uires the respondent to pay for the coat or providing tnm~ 

scripts to all the parties and to the Commis.ion, where requeated 
by any party or thO AJ. . . 

Granla the AJ the authority "" adminlste1' ..the and affirma· 
tion; regulate the eoutae of the heariJ:lg;: rule on offen to proof and 
receive evidence; exclude repetitious testimony;,. exclude_ persona 
from the heari:ng for misbebavior; grant any relief of It md fie..
Kribed in subseCtions (g) and (k) of eect10n 706; award reasonable 
attorney. fee (including upon f_ and ather litiption upon...). . \coet.. and the same interest to eompenaate for delay in payment as 
• court has autbority to award under section 706(lt); iaaue subpoe
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naa to compeJ the agent)' to produce documents. iDlonnation or wi~ 
DetI8ei who are Federal employee. of the agency; to request the 
Comtni8&lon to 'uue a subpoena to eompel the production of docu
menta, information or witnesses. by other Federal agencies. Non~ 
Federal employees are required to .attend only lpecilitally des~ 
!&noted locations and shllll be paid by the party who requested tho 
IlUbpoena. , 

Authoril.e& the AJ and the Commission to award a reasonable at. 
torney's ree including e.pert t... end other llligation __, 
cosio, and into....1. 

8ub...u.n (G) 
This aeetion allows the administratiVe judge and Commission to 

award a reasonable attorneys fee, and other court costa. 

Su_n(H) 
Thio lOCtio. gI... the Co_ion tho authority to luIle sub_ 

bU. ... . 

Sub...,lion (1) 

in eases wh~re there is. a DOon-complianee or failure to obey a IUn.. 
poena, tho U.s, distriet couri in which tho individual Ii_ or worn 

. is empowered to enforce the s.ubpoenL 
Requires the AJ to iaaue a written order gr1Ulting or denying re

lier within 210 days after the' individual complaint Is otiginall,y 
filed or 270 day. after the cl... eomplalnt i. originally filed, (The'" 

, is a provis.ion for a 3()..day delay to time JK!rioda where initial 
delays oeeurred in obtaining information needed to make the rec:Qrd 
eomplete,) 

Allow. the AJ, by written petition, to request a ao..day ntenalon 
where the particular and unuaual cireumstancu prevent eompU~ 
ance with the time frame. Allows the AJ to apply to the Commia. 
sian to extend any period if manifest injustice would occur in abo 
Mnee of an atension, Prevents the Commi8&ion from louing or 
terminating eztenaionll if the employee shows that aucll an exten* 
!don would prejudice or harm the employee. 

Requires the AJ, In addition to issuance of filinge of fact and eon~ 
clusions of law. to issue .nOotice of a 9O-day time frame hi' which the 
complainant may m. a civil suit in the app"'prlate d.Btriet court 
for de novo review or file for Ilppellate review WItb the Commission. 

Allows the Federal employee to file a civil suit either after the 
expiration of the 210 '" 270 day period granted to the I.) to make 
e decision, or within 90 days of receiving the order of'the Ms deei
&ion. Failure by the employee weither file suit 6r request appellate 
review will result in enforcement of the Me order, 

Requires the Commission to trcuamlt e copy oft.b& employee'. re
quest for appel1nt.e review by the Commiuion•. to the parties and 
the 1.), Requi.... the I.) to turn over all recorda of the proeeeding 
to the Co_ion within 7 day•• 

Requires the Commi8sion to affirm, reverse or modify the appli~ 
cable provision of tho order of the I.) not later _ 150 days afier 
receipt of tho request (or by written eertlfic:ation by the'Commis
aion, for an addltionalllO daY. if n"'/IIIU)'l., • 

• ---------_._----' 
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Requlrea the C<>mmloaio. to alfU1l1 thot tho detormlnatlo. of the 
AJ. and the relief granted or denied. are sUpported by oubsta:ntial 
evidence tn tho record token .. a wbole. Manda.... thot findinp of 
tact of the AJ are conclusive unleo the CommJulon determines 
that they are clearly erroneous. 

Requi.... the 00mm.I.0a!•••• order to the Fedaml employee \0 tn· 
clun. fin~orf ..... cenci...... or law an4 _eo or a 9O-da.l' 
time frame ( lng on the day the employee reeeivee such no
tice) by which e emplO)'6C may commence a dvll act10n in an ap.
propriate district court for de novo review of the claim. 

A1lows the complainant who receiVe! notice to ftle a clvil auit 
withto 00 daY" or receiving the C<>mm1....... order. after the ""pi. 
ration or the 15Q.day perted provided for tho Commlasl•• to ",view
tho order. . . 

Sub..-n(J) 
ru. seet.lon allows for the award of fees. coat and interest as a 

ruult of a succ:eaaful claim. 

Substcticn (l{) 
This aettion providee. for administrative leave or officlal time for 

ernployeei who need BUfficieut time to process an e.dm.inistrat1ve 
compla1nt. 

This ae<:tion also provides for the imposition of appropriate sanc~ 
tiona fot Federal employees who disenminate. The Col!l.Dl.iaaion. if 
it finds that the sanctions are inadequate, may refer the matter to 
the Office of S~ Counel for disciplinary action. 

This &ettlon alto requires the: Comtn.ission to iasue report&. to the 
Congress concerning uecutive branch agencies and their compli
ance with ...porto ""Iuiron Wlder the provlalontl of Ilda bill. . 

SublteclUln (L) 

Allows a Fed~ral employee Un addition to thne allowed by the 
statute after initial determination by the AJ or the Commi.aaion), 
to me a civil suit for de novo review of the claim: 

Bej!inntng 300 day. oller filing of • timely request to tho =. 
miaslOO for det.entdnation of the claim in aeetion (f) and -ending on 
the date the AJ issue& an order. 

Beginning 180 days oller filing. timely ""lueat f.r appellsf<l ..... 
view and ending on the date the Commiasion wues an Oriter. 

Establishes that the timely filing or a civil action terminates the 
jurisdiction of the AJ or Conunlasion to determine the merits of the 
claim. 

Submtion (M)1 
Allows the Commission. or the complainant who prevails on a 

claim, to bring a civil action in an appropriate district court to en
ro~! ' 

1. The provisions of a settlement agreement. 
2. The provmona of Wl order issued by an A.J where no appeal 

to the Commission is 8O\lght .nd no efvil action ill filed. 
3. The provisions of an order iuued by the Cotnmiuion if a civil 

suit is not c:ommen*. 
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Bu/neetion (N) 

-Requires any award under thla oec:tlon W be pald by the Federal . 
&Dtlty that violated the act, from any lImda mode "'allahl. to the 
entity by appropriAtion 0< otharwlae. 
8ubM.tltum (0) . 

Requlrea thO ap.ey to Il':G.t the aggrieved Federal omployeo a 
reaaonable amount of offioal time to prepare for an admin.l:atrative . 
complahnt and participate In an adminlatrati... proceeding related I 
to the <!aim. - - -

Requlrea the apney to grant the ...meved emplo,.. pald I ..... ! 
for a reasonable amount of time upeii3ed to prepare for. and par~
tic.!Pat& in, a civil action. .' 

RequIres the Commis8ion to issue regutationl~ aeoordin.g to atat-
u .... regarding olll<ial time and pald leave or employees In civil 8l\d 
admini.strative prooeu.

Requu... the agency or the Federal employee a"",oed or dlecriml· 
nation to impost appropriate sanetion. on ..aid emplo~ and report
the unetiOll& impoSed to the Co:tnmlaaion. Require. the Commi&
.ion to refer the matter to the 8Decial Counsel for disciplinary ac· 
tion under section 1215 of title g. United States Code if' the Com* 
miuion finds that the sanction. fm~ by the agency a.re, inad~ 
equate. ReQuiret thnt the referral by the COmmiaaioD of Il\Ich mat,.. 
tel' to tbe Speclal Counael it deemed to be a determination by the 
Special Cou.sel that diBclpllnary attio ••bould be taken agalnJt
the Federal employee who discriminated. (Will be .amended to defer 
the .....Ione until al\er tha om.. or Special eo....1 baa aeted). 
8_.(R) 

Thl••eetlon malt.. the ezlsting EEO p~s... In elfecl immf>. 
dlately befo ... the .ffecl!.. data or th. FOderal Emplo,.. DI_· 
nation and Equal Opportunity Amendmenta or 1990 to apply to the 
L1brazy or Congreo. (Effeetl.. da... to be January I, 1994.)_3 

8u_(0) -,i 
Amenda the Ai" D!lI<rimination In Employment Act (ADEA) to 1allow individuals eov.red by ADEA to rue a complaint with the 

Com",l..i.n In """,rdance with _ion 717 of the Civil rughta Act 
of 1964. Requires aeetJon 717 of the Civil Rights Act to apply to 
ADEA elailnl in the lame manner as section 717 ebtima, 

Allows tha Individual who d ... not rue a """plaint with the 
EEOC under this section to ~Dce 8 dvi1 action for de novo re-. 
view within 30 day. after filing a DOtice of intent to sue with the 
Commission, but not more thaD 2 years after the alleged violation:. 

ReQuire& the Commission to notify alLpel'&OD8 named in the -no.. 

tice OJ intent to commence civil acUon" u prospective defendants, 

and take any appropriate action to en&UI'e the elimination of any 

unlawful practice. 

8u/neetion rII) 
Allows an employee wboae claim 1& pending before the EEOC be

tw..n the elfectl.. da....fthis Act and o-mber 81, 1993, to 00111' 

' ... · ..._- ~.. ..... "- '''-''---~---1 
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men"" .. cl.u .dio. under Ih!a _on not later than J_ 30,
1994. . 

&c<iOn 4 

." SubMctWn·(a) 


(a) Amend. aectlan 7121 of Title 6 of the United State. Code, to 
""Iuire that gri.....ce. involving EEO matters be flied fmll under 
the EEOC complalnt proceaa. The employee would be permitted to 
adjudicate EEO clalma under the gri_ee preeed.... throush the 
elec:tian of forum preeedUl1> ",.laIDed at 717(eX2XBXiXn ar the 

.amended act., Seet10n 4- also provide3 for de MOO Judicial nmew of 
EEO arbitrations in d.i.tritt court. ..,: .. . 

(b) Amends sectl.n 7702 of title & to allow any employees or ap
plicant who is affected by an action which ia appealable to the 
Merit Systems Protection Board (MSPB). and allegea that the basiB 
for the action WaJ diserltnlnation prohibited by; 

(I) 42 U.S.C. 2OOOA-16; 
(ii) 29 U.s.C. 206(D); 

(ltl) 29 U.S.C. 791; 

(Iv) 29 U.S.C. 631,633; or 

(v) any nde. regulation, or policy directive prescribed under 

...y law described In e1ause. (i) through (iv), to ral.. the acti•• 
by rumg a oomplalDt with the EEOC In a""",lance with _ 
lion 717 .r1.be Civil Rlghts Act.r 1964. !!eouires the individ· 
uaI who choosea: to file 8um an action with tile EEOC to se!ect 
the procedures specified in one of the following subparagraphs: 
. (A) The .dmlnlstreti.e and judicial j>reeedures provided 
. under aectiODS 7701 and 7703 of title 5.. 

(B) The adm!nlstretlve and judicial preeed..... provided 
under .ection 7121 of title 5. 

(C) The administrative and judicial procedUl1>S provided 
under section 717 ar title VII of 1.be Civil Rights Act of 
1964. 

Requins. the agency that tarries out IUeb procedures to apply
the Bubstantive law that is applied by the agency that administers 
the particular law referred. to. 

Allows the employee who elected such procedures and whose 
cialm was <Utsmlsted under section 717(f)(5XA) of the Ci.u Rights
Act, to raise the action under the administrative and judicial proce
dure. under _i•••. 7701. 7703, and 7121 wi1.bin 90 deY", except
that no aUegation (If All action based on dieerimination can be made 
after the clalm w.. dismissed under aectlon 717 of the Ci.u Rights
Act. . 

Allows an employee. where them is: DO judicially :reviewable ao: 
tieD any time .aft.er the 129th day. but no later than 240 day. after 

• making the election. to file a civil action. 1 _.6 
Amends aectlon 717(b) of the Ci.u Rlghta Act of 1964 by repJae.. 

ing "Civil Servi~ CommjAAion" with "'Commiasion." 

. ---.---,.-~~------------------- ,..............---~ 
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'''~ 
dudo a provialon thot timoly ""';ee .r ,"""",on. and complaint 
upon anT entity or officer of'1M U.S. named u defendant. aatisfiu 
both ad,.., filod und.,. _ 717 of tho Civil Right.a AI:t or 1964 
or section 15 of tho Ago Diacriminatlo. Employment AI:t or 1967. 

, 

_8 
lloqulJ-eo that tho ameodm",t.a mad. to thI. AI:t shall not onper

eede or modify the operation of the grievence p~, 
Section 9 

Requires thot only complalnt.a under ooction 717 of tho Civil \:r.l",,t-ct of 1964 (llod after.January 1, 1992 shall be coverod by 

I 
1_ 

. 

!, 

_6 
lI.oquiru tho EEOC 10 I.oouo ruI.. 10 _It OlltitlOa of tho Fodorul 

P"Orn:ment 10 <OtIlpjy with oectIon 717(d) of tho Civil Rlght.a AI:t, 
rulea eetabli.hlng U:nlform written noti<o, ."d requlrement.a for tho 
..u.etion and preaorvatlon of d_t.a and iDformotion, within 
ODe ,ear of enactment or the Act. 
_1 

Amend< IIule 115(0) of tho Fodorul Rul.. of Civil _oro 10 In

Requires tho Com_Ion 10 provldo a copy of tho timely ""Iuoot 
for appellate review by the Commiool.n 10 all partl.. end 10 tho AJ 
Iaulng tho order. Require. tho AJ to provide the Commlasion with 
Ii record of the pt'OeeeWng and all relevant documenta and informa
tion. 

Allows the court to gnmt the prevailing party. other than the 
Commiuion or the United' States. a reason.able attorney"a fee aa 
pert or the eoot. Requll'OS the Commi••lon an. tho United States 
to be liable for coata and interests the ome aa a private pet'tOl). 

VI. MATI1:RS REQUIRED To BE DISCUSSED UNDER SENATE Rln.J!s 
A. COMMITTEE CONSIDERATIQN OF S. 4().4 

The Committee met on June 24, 1993. to con.ider S. 404. Upon 
• motion by tho Chairm.", tho bill was ordered reported by ...lee 
vote, with amendments. offered by Chaimum Glenn. 

B. COST OF 1'HB LEGlSlATlON 

The Committee received a eost estimate from the CongrePional
Buwt om.., .ttached 10 thle report, which indicates thaI thore 
will De no additj()nal aJ1ticipated cost to the Federal fOven::unent 
from the enactment of S. 404. The legislation in fact. IS proj&d.ed 
to result in a coat savings of approximiltely $25 million when fully 
operational. 

c. EVALUA'l'ION OF REGUlATORY AND PAPERWORK IMPACT 

Pursuant 10 tho requirem••t.a or pa1'8l!!'lIpb ll(b) or rule XXVI or 
the Standing Rule. 0(. the Sen..., lb. Comnlltlee l>u ....l<lered 
tho ....w.lory and paperworlt Impact or S. 404. II haa also consid· 
ered the impaet of the bill on the privacy of individuals or firma 
doing busineaa with the Federal government. The Committee' • 

, .... _----
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...aiuatlon under ~ph ll(b) must Include thO rour elements 
U.ted \lelow. . 

1. Regulatory Impact-The legislation will Impose no regulations 
on lDdividua.1e, OODaumen or bualne&M8;' . 

2. Economl. Impact-T!,; IqIalat.lon will have no ~ im
pact on individual" consumers. or buslneases; 

3. Prlv.~:.r:ct-To tIa ootent lndivldunla ccmmunlcate with 
. oIfleea or 0 . or tIa Foderal government regarding investiga· 

tion•• those communications have traditionally been aubject to pUb
lic disclosure throush inclusion In agency recorda. AClt'Ordingly, the 
requiremente of the legial.ation for the disclosure of ,ueh eommu
:a.icationa would not violate any valid ezpeetation of puaonal ~
vaey~ and 

4, Paperwork Impa<t--Tho legislation will Impose no paperwork 
buntens to anyone outside the Federal government. 

VII. ClIO COsT E!!TlMATE 

US eo"OIlESS, 
CoNGRESSIONAl BUDGET OFFICEt 

. ll'ashi"8lo" DC, July I, 1993. 

Hon. JOHN GLENN, 

Cluti1'1'n4n, Committet on GoVl1"1tnvnttU Affgirtl#

U.S. s.""te, Washi"lflcn. DC. 

DEAR MR. C!wRMAN: The Congre.SIODal Budget 0fIl.. has ..... 
viewed S. 404, the Federal Employee Fairness Act or 1m. as or
dered reported by the Senate Committee OD Governmental Affairs 
on JUDe 24, 1993. We estimate that tnactment of the bill would f&
ault in ....vings to the federal government of about $25 million an~ 
nually. beginning in fisea1 year 1996. Enactment of the bill would 
not affect di.:red. spending or receipta. Therefore. pay_as_YOUMgo 'PI"O<
..duro. would no! apply. 

S. 404 would ",VI" tIa proee" by whieh tIa Eneutive Branch 
.-.views dia<riminati.D claImI mod by ittl civilian employ..., prln
eipally by expandiDg the role or the Equal Employment Oppor
tunity Commission (EEOC), Under current law, a federal employee 
alleging diacrlminaUon may r11e a complaint with his or her .gency,
whiCh the agency may ....pt Or rejee!. Jr the age_ aocepta tIa 
claim, it then investiptetJ the claiin-under no time limit&-e.ud i .. 
au.. a ruling. Jr tha agency rul.. llJIalnot the romp_t, then tIa 
complainant mll1 req~est a review Of the case by tul administrative 
Judge or the EEOC. However, tIa 118e_ Is not Chllgated to a_pI
the judge's decision. S, 404 would transfer authority to review mmM 

phlints from ~nclea to the EEOC, AU eomplainta would be a,s.. 
signed to an EEOC adminmrative Judge. wbo would review the 
c:aae (under a trial format) and render a Oed,jon within 2'10 daya. 
Agencies could not reject the judge's decision. 

"The bill also would make several other changes tol~ures fol' 
handling ditcrimlnation complaintsl including ezpan the role of 
tha Office of Special Counsel in the dlaeiplin&ry p ........ Tho bill 
would become effective on Janwuy 1. 1994. but full implementation 
by EEOC probably would not oa:ur until late in 1995. 

Enactment of S. ~ would result in a transfer of work from 
other Coderal ageDtie. to tIa EEOC. W. eatimate that tIa EEOC 
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I, J "': ..ould In.... addltlonal cotJta of about $70 mIllioo lIlUlually If the
. - . bill were enacted, ba.ad on informatloo from thet .,.ney. 1D addl. 


tl.n. the omoe O! Special Counsel ..tlmatea !.bat It would In"" ad· 

liitlonal ezpendlturea of about $10 million annuall,. Th... _ ., 
would be more than oft'aet by aavings to other agellCle8. In a recent 

. "'port (GAOIOOD-92-&1FS), the General Accouutlns om", (GAO)
reported on a aurvey of 29 .<deral clvillan _ci.. regarding the 
..... of the varioua ate"" In the proceuing dltc:riDllllatioo ...... 
plaints. Thea. .,.nci••••tlmaInd !.bat they open! a total of $139 
mIlli.n Iti fiscal year 1991 f.r prooe-s: complaints. Unde. the 
provl.lona .r S, _. the .,..cie. would .till be Involved In _•• d G 
step. of the complaint process and would still incur man)' or these 
coats. Tb~ wmild nevertheless reallie aavings in .. number or 
8l"eabj including eout:l.Seling c::omplainants and investigating cotn~ 
plaints. Baaed on the agencies' reported costs for et.epa that would 
8hift to the EEOC, we estimate that implementing the bill wowd 
aave about $70 mUllon annuaIly for theH 29 agencies. Because 
the.. agencies employ roughl)' t...,.tlUrda of ell civilian empl.yees. . 
we expsd thet lmpleme.tlng the bUl would .... about $105 mil· 
liOD annually for the entire Executive Branch. other than EEOC 
and Office of Special Counsel. assuming that the appropriatioM for 
agencies were reduced accordingly'- Net savings to the federal gov~ 

.	amment ....uld total about $25 mIlli.n llDlluelly. beiinDlng In flscaI 
year 1996, . ' . 

No tost& would be inCWTed by state and local governmentA as a 
result of enactment of this bilL . 

U you wish further detallB. on W, estimate, we will be pleaaed 
to provide them. Tba CSO >WI' contact is Mark Grabowitl, 

Sincerely. 
, 	 RoBERT D. RElSCHAUE.R, Direct<>r• 

..__• .: ..·.;.. -~.ii, .... 
,.-".-.-------.--~,- ...-.------ 
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VIII. ADDITIONAL VIEWS OF SENATORS ROTH. COHEN. AND 
COCHRAN 

Fundambtltal problema pJape the CUl't'ent discrimination com
plaint process within the federal government, That i. why both the 
House and Senate are Q)Q.sidering legislative refor:r:nB and why the 
Equal Empi()yment Opportunity Commission last year executed 
new regulations governing the entire EEO process for federal emw 

pl~ees.
The federal govemment is an equal opportunity employer. 'I"he 

government employs a higher percentage of women, minoritie&, and 
handicapped individuals t.b.a.n the private net.o:r. While the federal 
government (:ontinue.IJ to make progress in this area, it :i& failIng to 
provide ita employees with the confidenoo that if they do have an 
employment discrimination ",,",p!olnt, that It will be bendl.d fairly 
and expeditioualy, 

Two very compelUng reuons to eui'l'lint the current proee&8 l\re 
the time delays experieneed by employees who file complaints and 
the authority in law which allows an agency to overrule a fmding 
by an independent administrative judge. S. 404 attempts to rectify
these problema, WhUe the legislation addreases the latter concern. 
it is likely to place such an unbearable administrative burden on 
the: process that it will die under its own weight. 

We are concerned that the proposed. legislation. rather than 801v~ 
ing the problem. could vtJrYwell create new delays. The legislation 
would transfer to the EEOC the primary ree:ponsibility to resolve 
an addttionall1.000 cues per year. S. 404 would not require men· 
datory counseling, oonequently, this number could rucb dose to 
80,000. Under die cummt process. counseling helps to resolve 81* 
most 80% of initial disputes. In fiscal Ye.ru:: 199(), 79.743 persons 
were counseled prior to rUing complaints. Of this number, 17,107 
complainti were filed. 

This clearly would create a substantial backlog of cases. The 
EEOC already handles u~s of some of these cues, but the bill 
gives much greater responsibility to the EEOC without transfeJ"I'ing 
additional resourcea, 

ThIs increaaed reapoo81bility will come on top of the EEOC's it1~ 
creased eeseload from the agency's enforcement of tbe Americans 
with Disabilitie. Act (ADA) and the Civil Rights Act (eRA) of 1991. 
In the nine months since the Civil Rights Act became lbw, claims 
have inerea.oed 11% a<cording to the EEOC. The fact I. that EEOC 
already has a burden that it is not able to fulfill, This legislation 
will ereate at a minimum an additional 17,000 investigatioDs to be 
undertaken by EEOC each yoar. . 

Aetording to .tatlstiea provided by the EEOC, .ach EEOC In..... 
tlgator resolved an average or 88.5 cases in FY 1991, whleh com
pares to 33 casea per inve.stiptor at the Department of Houaing 
and Urban Development, the n~ cloaeat agency with similar re. 
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spon,lblliti.,. Clearly, IhIa legislation would add a buTden to the 
EEOC which It can not culTOntly handle. 

In addition, It i. cle.,. from past funding patterns thet lb. ageD. 
.--.,. 	 cy's mandotA!d workload far ""ceoda Ibeir budget. ThIs bill would 

exacerbate that problem. The Congreu has cut the President" re.. 
quest for Ibe EEOC in 11 of lb. paet 14 years. . 

For F'i 1994, lb. President requuted '235 milllon, $13 million 
over FY 1993 to handle Ibo inereaaed ....l..d that 10 eltl>O<'led 

.e. , 

.. , !h>m·thelmplementation oftha ADA and Ibe CRA of 1991. n.. FY 
1994 Commerce. State. Justice. and Judiciary Appropriations bill 
all_tes $227 mllllon, $7 million leas than the Presiden", requeot.

Should S. 404 _. law. the Senate Approprlotion, Sub
eommittee on Commen:e. State, Justiee and the Judiciary dtrecta 
the EEOC in conjunction with the General Accounting Office to 
provide to the Appropriation.- Committee. a report on the total coat 
of implementing the legislation not later than 30 days following ita 
enactment, 

At an emergency Commission meeting called by Chairman Evan 
Kemp Jr. on September 21, 1992 to diacusa the Commission's fund.. 
InS ror F'i 1993, b. stated: " 

EEOC investigators already are stretched to the limit. 
They will break under these conditions. We are losittj Bood 
.taffers because of low morale. After all. who would w.nt 
to stay at it job that requi~d such a demanding workload 
when another a~ncy wu offering better pay for one~thlrd 
of the work? We re already seeing the toll on staff. But the 
human fallout from the funding recommendations will be 
grave, Those who turn to the E£OC (or reliefwlll be forced 
to wait nearly three yean before the agency can resolve 
their charges. A woman who flies a cluirge of pregnancy 
dIscrimination. for example, will not see her cue reaolvei! 
until ber child !. in pre·school. 

Clearly, if the Congreas is not willing to provide fund1~ nee
essary for implementation of the ADA and the CRAt it is gomg to 
be extremely dimcult to obtain funding to implement this legisla .. 
tiOD. 

The Committee report d~ a General Accounting Office report 
wblch es.timates that a.Beneiea spent $1.39 million in 1991 on (!(Iun~.
seling and processing EEO complaints. Proponents of this lerrlsla~ 
tion suggest that thts funding can be used to increae the EE"OC's 
budget. Howeverl S. 404 does not provide for this transfer of re
JOurres, The bill makes no attempt to address the administrative 
or implementation problems assocUlted with the enactment of thls 
legislation, In addition, agencies will retain some EEO relponBibU~
Urcs. &0 clearly the bureaucracy is not going to forgo any resources 
or pe.r&onnel.

WhU. the legislatlnn at_pta to _d uP. the process. requiring 
the EEOC to investigate, process, and 8<ll'1dicate an additional 
17,000 eases per year without an increase m staff or resources is 
extremely unrealistic. ' "_ ' . 
. In a letler to lb. CommIttee .n Auguot 4.1992, EEOC Chairman 
Kemp wrote: ~t me emphuize again. EEOC il fi2hting for jis 
survlvall Additional enforcement responsibilities pfaced on the 

--~--
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EEOC by tl:W! l~l.tion would lave • draIItic e!l"oct "" ___ 
atiOllJ and our abili~ to efl'eetiv~ enforce exatmg laws,'" 

In addition to these administrat:i\re COlleema. there are sub
.tactiv. concerns with S. 404. The legi.aiation (toea not ~ 
mand.to:ry counoeli:ng. Tbo legislation I'.'Q\'ides that "[t1be decuion 
of a Federal employee to fonro such (~ary) eounoeIi:ng or dis
pUIo resolution sbiill not al!'oct the fights of tuch amployee under 
tbie titl.," Tbla aeetion nom.... a very lmporlont and practic:al 
component of the eummt __ IIlld Will """W'1I,. edv.,..,;,u 
l'ta.nCea at a v~ early ~I instead of promoting an environment 
where many down. can be rtI80Ived throUrh counoeling.

The le~lation als:o encouragesl or at fe.ut ~dea. peater op.
portunlty for federal employees to Il" to F.deral Dittriet Court at 
an early Jtage in the proceedings. Tb.ill fa ause for eoneem. given
the increasing burden those federal courts are e~riencing, 

The leJialation does provide for alternative dispute te80lution 
and this 11 an improvement over the current process. ADR provides 
for reaolution of the diapute prior to an adversarial proee~, 
However. ADR is not mandatory, and once ~ainl the lqislaticn 
appean to favor advenarial proceedinp over dispute resolution, 

Clearly there it a Pl'9blem with the conflict of intereat inherent 
in the system which anoW! an a~ to overrule a decision by en 
adm!ni<tr.tive judse not employed by the &ganey. All an employee 
of the EEOC, an &dmini1Jtrative judge. serves as an inde~dent 
cheek on agency' aetiOll8. There it great merit in not having the ad
ministrative judges .U~'eet to reversal b)' outside 8I8!leiea. While 
employees have the ri t under current law to appeal agency ac
tions, thit course is eel om taken, 

On April 10 1992, tho Equal Employment Opportunity Commit
aion published a :final rule JOverJ:!inJ the process that the govern
ment 'Will follow in pI'OCeBBmg admmilJtrative complaints and Ap:
peale of employment diacrimination filed by federaf employees and 
applicants COT federal employment. Federal &gulation 1614 pro
Vldea for alternative d.i!pute resolution. 10 that .bauld be gwen 
lOme time to work. In addition, the MW 1'el[Ulation builds u~n 
some of the time constraints contained in S. 404, and it. mJght 
prove wise to see how the new reJUl!.tion works in 12ractice. 

The effective date in S, 404 18 January 1994, less than three 
months: from now, Given the vut complexity of the oroblem. and 
our belief that S. 404 raises additional concerns which could exec· 
erbate the problem in lome areas. we urse that the Committee re
view the ili'1pleme-DtatiOl'l of the new reguli'ltion prior to action on 
S,4lI4. 

The Committee's bearing in which leveral federal employees tes· 
tified to their fiustri'ltiou with the euJTent proceu: offered com.pel~
ling evidence that there are problems with the ~t Illystem.
Tiriie delays and inwrnal conflicts are very real eon~ma. We are 
committed to seeing that theeJ::biems are addre88~1 yet we are 
toncerned that unless eerta.in ea are adopted! uus bill could 
further compllcate the complaint ptOOelS instead of unproving it. 
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It should a1ao be noted that tha admlnistratiim bas been ..!tad 
j . 	 to comment on this legislation, and it hu yet to rea.pond to eon

greuional inquiries of laat iummer. Fwther. it ia unclear .. to 
whether or not they support the reforms in thiJ: bill. . 

BILL RoTH.• 
BILL CollEN. 
THAD COCHRAN. 
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IX. ADDITIONAL VIEWS OF SENATOR STEVENS 
. I strongly support the goala of g, 404 to end diacnmmat10n in the 
federal workpbiee and 8trengt.ben the protection given to employees
who have uperienced dilerimination. However, I am ccmcemed 
that the bill may not adequately protect the rights ofemployees ac
cused ofdiscrimination. 

While it is important that we move ronvan! to improve the EEO 
process, progretii ahould Dot come at the expen&e of' falrness· and 
equity. For that reason I offered an amendment during committee 
markup of S. 2801. the precursor to S. 404 introduced in the l02nd 
Con(J:ess, The amendment was intended to lend balance to the hill. 
provtding basic prot«tion of the rigbta of aecuseti individuals. How. 
ever, a modification was made in the amendment language which 
weaken. the safeguards included for accused emp'loyeea, 

Under $, 404, an individual employee, rather than the employing 
agency. i. held accountable for discrimination committed, However. 
the ao:used emplo~ee·. role in the process it limited, The bill re
4uires only that the employee receive notice of the allegations
made and be allowed to appear at the EEOC hearing accompanied
by counselor a Q.ualified representative. This is not &. new right for 
accused emplo~9. who currently appear at the EEOC hearing in 
order to be question6d. 

While the accused employee is not a party to the action aa de
fined in S, 404, fairness would dictate that the he or .he be pro
vided with protections similar to those afforded w the complainant,
At a minimum, the aceuaed employee should be given a copy of the 
allt;gations mBde before being interviewed and the employee should 
be kept informed of the progress of the investigation and bearing, 
Accused employees should ellJO be gjven an opportunity to respond
for the record 1(1 all charges made against them. 

The EEOC level is integral to tile complaint process whicb can 
result in disciplinary aetion against emplo,"s engaged in di&Crimi~ 
natory practices. If the EEOC detenrune.a there is sufficient evi
dence of discrimination, the cue is referred to the Office or Special 
Counsel (OSC). If the OSC deeid9 to initiate action, the accused 
employee will obtain due pf'OCe$$ in proceedinp before the Merit 
Systems Protection Board. Unfortunately, this. due process protec
tion may arrive too tate. aft.er the completion of the EEOC hearing 
and investigAtion. critieal stages which serve as the impetus for 
aubsequent disciplinary action. 

TED STEVE"S, 

,<0) 
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. cc::: " x. CHANaES IN ExlsTn<o LAw 
In "'mpU.... with paragraph 1.2 of nil. XXVl of the Standillg

Rules of the Senate. regarding changu in existing law mad~ by the 
8te.tUtory provialona of tM bill, it is in the opinion of the Commit
tee that It ia netesaary to dispense with the requlmnent8 of this 
subsection to expedite the busineas. of the Senate. 
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SICTIO~ BY BROTIO. ANALYSIS 

B••• 2'21 - 7.n~RAL 8NPLOyaS PklRKI88 act 


Soction 1 - Short Title 

s.ction ~ - AmGn4man~. ralAtinq to Admlnistrativo D.teraination 
of Federal Employee Discrimination Clal.. 

Subseotion (Q) 

AddItional d~fInition•• 
I, 

Subsection (b) 

Requires the agenoy to make counselinq and a vOluntary 
dlaput$ ;re2HJlution pl.'ocess caved 1C1b1•• 

Cunform.. th. p\(cdan or proot for retaliation cla1•• 'to t.fle 
wni.tleblower Protectien Act. 

Confo~s federal .ector remedi•• to private aector remedie. 
available under the civil Service Reform Aot. 

Subnotion (0) 

RequirAs the federal enployee to file the eomplaint no later 
tnan 180 days otter tn. alleged discrimination,ocours. 

Establiah.s a procedural pathway whare olaims filed with the 
inoor~eot respondent vill be forwarded to the Commission and the 
Commission notilie. the correct respondent. 

SUbsection (d) 

Requires the respondent to collect and preserve all 
intorDation and document. relevant to the cla1. until the 
conclusion ot all available administrative and judioial
prooe"dlnqa. 

sublHoction 'el 

Requires the respondont, wIthin 30 daye (allova ft 30 day
extension by written oonsent ot the 8gqrieved party) of receiptor
the complaint by the r••pondent, to either: attempt to connlliote 
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the claim; enter into a settlement a~reement; or give the com
plainant wt:ltten notice of the l;lyht. \.U til" w.1.I..h Lh. Cummi."icn, 
or commence a civil action seeking de novo review in the 
apprupciatc di~tri~t ~ourt, within '0 days ot receiving the 
a\lency notice. 

Sub.ection (t) 

Grants the commission the authority to iaDue stays or 
peraonnel actions if there are reasonable grounds to believe a 
stay is necessary to carry out the purposes of this lactlon. , 

Requires the AJ to determino 1f the record 18 complete, 
accurate; and compli •• with the rederal employee rules issued by
the Commission. If the AJ determines that the respondent ha. 
failed to provide the neoessary information, tho AJ, in ab..ne. 
ot good cause shown, shall impose any ot the appropriate 
sanotions specified. 

Grant_ the complainant the right to a hearinq on the merits 
of any claim not diomi••od. 

Allow. the parties to conduct discovery by lueh mesne aa 
available in a civil action to the extont deemed appropriate by
the AJ. Requires the AJ, in the absence of good cause shown, to 
impose sanctions tor failure to comply with discovery fully and 
in a timely rashion. 

Grant. tho commi•• ion the authority to issue subpoenas to 
compel the respondent to produce information or witnes.eo who are 
federal or non-federal witnes•••. 

Require the AJ to issue a written order granting or denyin9
reliaf on any claim not diamiaAad wi~htn 210 daye Att.Ar an 
individual complaint is filed or 2 years after a class complaint 
i. tiled. Allows ext.ensions under certain oircumat:anc••• 

It the ordor of the A3 appliQ8 to more than one cl.1., then 
the determination made and relief qranted with respect to any 
claim not appealed vill be entorce.ble immediately. 

subseotion (\I) 

Requires the Commission to aftirm, rever•• or modify the 
app11oablo provialon of the order of the AJ not later than 150 
daye attor receipt of tho request. Allows extensions undor 
certain o!rcu••tanc••• 
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Re~ired tho Commi••ion to aftirm the deter.ination Of the 
AJ, And th. r.ll.f 91.~c.nted or d.ni.a, iC tiuppurttttl by .ubutantlal 
evidence; Requires that the findings ot tact ot the AJ 
Are¢onchudvo unl••• the Commltsslvu tlel.:.~rmlnea thAt they are 
clearly erroneous. 

sub••",tion (b.) 

~llO~S a fedoral employa. to commence a civ11 action in the 
appropriate district court for de nOVO revlew of the claim where 
tne 	commi••lon falls to act in the olalm within the deslgnated
time rrae••. 

subsection (1) 

Allows the conplainant who prevaila on • olaln, or the 
Commi••ion, to br1ng a clVil action in an appropriate district 
court to .enforce; 

I 

1. 	 the provisions of a oettleaent agreement I 
2. 	 the provi8ions of an order issued by an AJ where no 

app.al to tbe commission is Ro~ght and no civil aotion 
'i. fHedl and 

3. 	 'the proviaion8 ot an order i.sued by the Coui...io" if a 
timely oivil action for de novo roview is not comance4. 

Subsection <jl 
Requires any award under this section to be paid by th_ 

federal entity that violated the act, from any funda made 
available to the entity by appropriation or otherwlso. 

Subsection (k) 

Re~ire. the ag&ncy grant the aggrieved toderal amployee a 

reasonable Amnun~ nf ~ftid .dminl.~rat1ve 1.av. for ti.. 


-reasonably expended for, and participated in, civil and/or 
8l!ft\.in~Slt.r.tiv& proc(II(l\dint'J8 in aocoI'4an". with regulat10ns i."ua4 
by the coemi••ion in accordance with r&gulationa i.sued by the 
commt••ion. 

Subeaction (1) 

Por nonpolitical appointees, allowa the ComaiRsion to 

withhold ••l.~ ot the employoo dot.~ft1ned ~o be non-~Gapliant

with the order of the commission. In the oase ot politioal

appo!nt••• ~· the Co.-L••lon may no~ifr ~ha Pro.ldent thAt tho. 

emplo~ee has, tail.dto obey the order of the com.i••icn. 
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Subsection I") 

If an administrative or judicial proeoe4inq in which a 
finding of int.ntionDl dlaorimination ie .~4e (other than an 
e~ployae practice that ia unlawful because of its disparate
impoct)1 0 copy of the order or ;ud9ftent ahall be transuitted to 
the Office ot Special Couneel no l~ter than 60 dayB after th. 
entry of lIuoh ol:der or jUdgment. 

Section 3 - Am.n~.nt. to tho ADEA and the Rehabilitation Act of 
U73. 

Subseotion (al 

Moke the technical chanqo. noee.gary 1n the ADRA and the 
ReMbll1totlon Act to require Section '/l"' ot the Civil Right. ACt 
to apply 1n the sam. mannor as Section 717 cl.i"s. 

SUb..otion (b) 

AllOWS 6 month exten.ion to brin9 civil action under the Act 
tor Ago discrimination claims and Rehabilitation Aot olal". whloh 
are p.n~ln9 at the time of enactm.nt~ 

Section 4 

Subsection tal 

Amends Section 7121 of Title V qrlevance procedure to 
contorA'to Title VIr ebanqes. 

S .. b ••ction Cb) 

"",.nd. Section 1702 ot Title V to parallel the chanqe in 
adminiatrativo procedure provi4e~ for In T1tle VII. 

Provides that 8genc1e8 shall apply the lIubstantiva law that 
18 applied b~ the aqancy that admlnlatera tho particular law thAt 
1s the underlyinq bait. tor the cla1m., 

Sub••otion (c) 

ABenda S~otion 1214 of Titl. V to diroot tho Spooial Co~n•• l 
1n invo.tlQatiny and Beek disciplinary action of prohibited
parsonnal praot caa upon Tecelvinq not.iOA of a di~erimlnat1on 
claim pursuant to the Bl11. . 

http:enactm.nt
http:Am.n~.nt


" J : ".. -.,. , 
•. j : 

5 
, 

SUhRAct..10n (d) 

Providoc that r.c.orda rolPltin'2 to any porconn.l Aotion .hall 
b••a1nt.lnod by th~ .mployin~ a90ney for 270 day., 

SUb.oat'len (0) 

A~o~d. filin9 40041ino under Titlo V to ~O 4aYG. 

(lubooction If) 

Amend••~otion 1212 (0)(2) of Title V to allow the Ott1ea of 
Special eouneal to intorvane in an aation broulht by on 
individual undar ••ction 1221, or 7701, wher* the appeal i. 
brought.by ~n individual purauant to thid &eotion. 

Section , ... Minor technicQl Alnendmenta 

Section e » Procedural Guidelines ~nd Notice Rules 

section 7 - Rules 0' construction 

Section 8 - ~ttectlve Date an~ Application ot Amendments 
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LOBBY REFORM ACT OF 1977 

Tl1E8DAY. AUGUST 2, 19'77 

U.S. SEYATE, 
COYltrt'TEE 0"" GOV'E.RN:UE~""AL AFF.A.UtS, 

Wa&lingt<m, D.C. 
The committee met, pursUtmt to notice, tiflO:20 a.m., in room 3302, 


Dirk-<en Senate Office Building. Hon. Abraham A. Ribi••!! (chairman) 

presiding. 


Present: Senator Ribicoff. 
Staff present: Richard A. Wegman, chief counsel and std direc"'r; 


Paul Hoff, counsel; Pool C. Rosenthal. eounsel; Constance B. Evans. 

counsel to the mreority; and Elizabeth A. Preact, chief clerk. 


Chairman R1BICOFF. The com:mittee will be in order. 

Ol'EliIliG 8rATEMENT OF SElfATOR RIBlCRtt 

Today 'xe begin hearings on lobbying refonn I~slatton. This com~ 
1.!11ttee held 6 days of hearings on lobbying le~Illtion in the l~..,t Con~ 
gt'!SS beror. reporting. bill to the Sehal•. The 
"eproved that bHl 82 '" 9. The House. too, . 
bill, hut unfortunately it was too late in . , 


. of t~ two Houses. 


~;,~v~as~tmajorit.y of~ that the ". 

go 
one company over 
lobbring on 8 single no reports this 
l'eq.ured by the present . In addition. gr=roots 
tion camps.igru;, which ~an result in a ttr-od of letters to 
Members of Congress also go unreported. Well can 
use comouterized nlt'mbership lists to grea.t of 

" snQrt amount o{ time-as the Congress has seen most 
the past lew months. 

is an essentilll part o{ the legislative process. Indeed, the 
depends on lobbyists to help ""hieva b.umced and 

legislation is based on the same objectives which 
~r~~~ the passage of the Freedom of Information Act. and the 

thllt is, 11 slrong;y reI! need to open up the pro<:esses of~ public SOl'Utiny. ' 
(l~ 
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The recently passed ethics leJislation was an importa.nt step toward 
improving public eonndence m the CongresS. Pa.ssage of effective 
lobbying iepslation is needed to complete that restoration of eonfi
dence. But if wu'psss lobbybg reform legislation tha.t does not C()Ver 
significant lobb~ activitIes It will be no reform at. aU. 

Any DC"" Itgisll\tJf:,m must be effective while at the same time not in~ 
fringe on first amendment rights. Any new legislation must be !Ab-; it 
must apply evenhandedly to all interest groupS which engage in 
sifP1ifieant efforts to influence the deeisi()Us the Government makes. 

Enacting a new lobbying law will not be easYl but it. must be done 
if we are to continue to restore the faith or the American people in 
their Government. 
: Our first witnesses will be Senators Kennedy and St&ll'ord. No two 

Senators have spent so mueh constructive timt' in shaping this impor· 
tant legislation. And I do hope that today. as we begin hewltS on 
tbis hill, that those of us wbo are interested in effective lobbymg Jegis
lation will see a bill passed that has SOMe meanq. 

, Tba.ok you very much, Sentor Kennedy and Senator St&ll'ord. We 
welcome your testimony and you mllY proceed as you wish. 

nsrnroirr OF ROll. EDWAlIll M. KE.lllIEDY, A 11.8. SEIlATOR:moll 
Tl£E STArE OF lIASSACBuSET.l1!, AliD ROlli. ROBERT T. STAFl'OlUl. 
A U.S. SEIlATOR:moll TlIE STATE OFVUllOllT 

~n.a.tor KENNEDY. Thank you very much, Mr. Chairman. 
I would like unanimous consent to be able ttl file our staument as 

printed in its entirety. 
Chairman RIBICOFP'. Without objection the entire statement will 

go in as if ""d. 
Senator KENNEDY. I will summarize thf'lpoiots included in t.he 

statement. I offer It on behalf of myselI, the Senator from Iowa, Mr. 
Clark, and the Senator from Vermont, Senator St&ll'ord. Senator 
Stafford hs.:s been working in this area. perhaps longer than allY Mem- .' 
ber of the Congress. He had a very active recorU in the House of 
Representatives on this issue before eoming to the Senate. Senator 
Cloirk ano I bav. introduced different pi.... of legislation Over the last 
7 yea.rs.

First of all, I want t<I thank you, Mr. Chairman. for conducting 
these hearings and foeusing an this issue. W. acknowledge 'yo", 
leadership and tb. leedership of tbe other members of the COmmlttee. 
We were .nonnously pleased by the legislation that was reported out 
of this committee in th.las, ....ion and th.t passed the Senate. W. 
are mindful as weU of the fact that it got caugbt up in the rush for ad· 
journment. Legislation was apliroved bv tlie House ot Re~ta.. 
tives. as you mentioned, as we as by the Senate, and it just failed 
because d tte short~ ot time. But t.hat has not mwie the importance 
of this is:.;ue JUly less. It is even more appropriate toda.y than before. 

We he.ve taken 11 series of other actions in the Congress to b!ing a 
restoration of integrity into the whole legislative process. Earlier 
this ,'ear we passed the ethics code. We passed SeDate Resolution 4, 
to tr;· and provide more c8ol'tlful allocation of responsibility within the 
rorruillttee system. On tho Boor we Me now debating el~tion reform 

" , 
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And the public financing or elections. And one of the most effective 
reform steps taken by the C()~SS was the Budget Reform Act ror 
gre:aler accountability in the aUoeation of S(;arce resources, 

Ii there hu been one missing link in the attention of Co~ss to 
r.C011n, it has been in the area of lobbying. That is the basis for the 
legi.~lfl.tion on which we .are testifying nere today. You fll'e very 
familiar, ~fr. Chairman, with the serious weaknesses of the current 
law-!..the tact that it only cov~rs those whose principal purpooe is 
lobbying. And vou are Camiliar with the faet that A.T. &: T.•:<pended 
more thlln $l million in terms of the Bell legislation, as reported to the 
FCC, but tbe expenditures were not reported under tbe Lobbying Act. 

The El Paso Natlll'al Gas Co. spent close to $1 million on the 
divestiture issue, but was ab\~, t,o escape the pllr"View of the existing 
Loboying Act because it was not the company's principal purpose. 
Tha.t issue has to be addressed-the principal purpose issue. 

Second, the current legislation does not apply to lobbying within 
the executive branch. Obviously, that is 1m important. om.tSSion which 
has to be .ddre<sed, and our l.gisIation addresses.that isou•• 

Third, prese-nt laW' does not cov~r grassroot lobbying campai~; 
which I think .U or us in the legislative pro<;ess are familla.r Wlth. 
The stirrin~ up aad drumming up of lobbymg a.ctiviti .. at the grass
roots level 1ft locul constituencies IS something that should be covered. 

Finally, the enCorcement mechanisms in current 100n llJ'a 11 sham. 
They are extremely weak. The Secretary of the Senate and ~he Cle-rk. 
of the House have weak authority to enforce the legislation. 

A basic provision of our proposed legislation is to provide 8r t.wo
tier system of re~tration and reporting, in order to minimize the 
burden on relatively minor Jobbyists. Tlie two.-ti~r approach is com.. 
parable to that in the internal Revenue Code. which uses a short form 
and a lo~ form, We have tried to be sensitive to the ~uirements of 
reporting In a. way which will make it cuy for those whQ only ha-.."e a 
c..u.1 lobbying inte ....t. The longer form will provide the kind of 
needed information for groups which have more intense a.nd persistent 
lobb~'ing activities. The tests of co\'crage that we propose would 
reqlllre extensiye reporting only by major lobbyists. 

Second, 001' bill covers only organiza.tions. not individuals; in 
JCnerai it covers paid employees. not votunteet's. I think that is an 
Important distinction. But volunteers" themselves) as officers of 
lobbying organizationo, might be covered. if the organization also hed 
paid worl<ers. 

Chairman RuncoFr, Let me li.Sk \'Ou, Senator Kennerly, do you 
think:that public int....., lobbyists ,oould be treeted any ditreren,ly 
than my otber kind of lobbyists? 

Senator KENNEDY. No. I think it the legislation is going to havo 
credibility, they have t. b. ineluded. W. have devised a test that would 
r••ch th. principall.bbyists. Under the tests that we have proposed 
the coverage Vlould include Common Cause, Ralph Nadai. and other 
pu blic interest lobbying organizations, lIS well os oth.r lobbyists. 

Chairman RtBICOFF. I think it is important for the public to know 
who is in back of every pi..tee oC l~hition. I am. always punled why 
public inttrtst ~oups do not want to rome intv the sunshine, and want 
to stay in the shadows, That alW&}'s puzzles me. If they are public 
interest groups, they ought to be proud to be a.dvocating their causes 
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and let the publir know who they represent. But personally r could 
never go for u. but ~hat cx':'mpted public interest groups. I tbink public 
interest $Toups! chambers Jf commerce, manufacturers associations, 
labot uwans, the AMA~ves:: group in society shQuld be treated the 
same when it comes t.) this typo of legislation. 1 am glad that you two 
gentlemen ~gree with me. 

Senator K:&7~!n:DY. Of course, you knQW that the public interest 
grOUP, ComrnJ)Q Cause. supports the legislation. That is one major 
pubhc interest group that supports this legislation and tbat would D! 
covered. Their sUP'{lort for the legislation is uselul Mld 'Nortbwhile? 
llnd they would he mc1uded in the coverage. 

Chairman RIDtcoFr. As you 8.Dtl.lyze this legisla.tion. do you see 
where this legislation would ha.ve an adverse impact on small, grass
roots lobbving organizAtions? 

SeoBtor¥ KEs~EDr. No. The answer would be no, ~lr. Chairman. 
\Va h·ave been extremely careful in the drafting, IlS the results or your 
hearings last year and your own sensitivities on these issues, to address 
that l:)Sue. Th~re are a uumber o( Supreme Court opinions that provide 
~neral l'J':litlelines tor congressional Ilt;tion in this area. In general. 
those gUIdelines allow extensive oiselosure and reporting. I think: we 
conform with those guidp.lines. and tha.t the requirements will not have 
II chilling effect. 

We have also recognizffi the importance of lobbying activities. It 
is f\ right protected by .uo Constitutlon ot the United State$~ It should 
be undeNtood that those who are the strongest supporters of this 
refonn also believe ueeply in the constitutional right to lobby, as an ,expression of flU speech under the first. amendment. The same Applies 
to grassroots !obbYlng. But in the co.seo( ma.ssive solicitatIon ee.mpaign:l 
to infiuem:e legislation, we- also need to have reporting and the dis
closure. Under the Vallo esse in 1976 a.nd other Supreln!) Court rulings, 
we believe that reasonable reporting \l.I1d disclosure requirements may 
be be, I'n,acted. without interferring with rights protl!cted by- the 
COlUitttuUan. . 

Chtlirman RUHCOn", Also, I think wha.t is important to !'e:liiv4 that 
we bu."e been very careCul to 8..':sure every citizen. and every group d 
citizens, th~ ri15ht to contact their own Con~ssmen OJJd Senators of 
their State. Trus lS A right that they have. and in no wayan there My 
restrictions upon people from YOW' State or district to le~timate)y 
and properly-whether they ore for or against a pie<:o of legtSl.tion
?peak and write as IllMly tIDles as possible to their own duly elected 
Re.presentatives and Senators. Is that not so'? 

Senator STAFFORD. Mr. Cbainnan. our bUl t in the exceptions in 
the F>ynopsis af the hill on page 7 of our statement indicates: that con.. 
tacts 't\ith St-nators or Congressmen representing the home State of 
the organization or the SMSA in which the ol'g111Uzatian is located are 
among the exceptions. and I think that is wisdom we developed trom 
last year's bilL . . . . 

Senator K£!,(~EOY. ~.fr. Chairman. juat finally the enforcement 
througn the a.,.,ral Ac<ountingOffice, I think, strengthens tne .nto=
ment mechanism tma is extermeiy desirable in the: legislation. Overall, 
we think that this piece of legislation is an essential part of the ongoing 
reform effort within the Congres.c; in many rhffenmt areas. We want to 
bring the sunshine and sunlight in. We want 00 increase the :3o'\\'areness 
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I)f the AmertcJl.n public of th(~ way gNUpS: attempt to influence the 
legislative process. We subscdbe :.trongly to the constitutionllUy rro~ 
teeted nght (or lobbyinS Activity. We believe in it, and I think all of 
us have benefited (rom tt. So ha.'l the country in many instances. But. 
it is absolutely a-.ential. we believc t that (hose who do attempt to 
inftuer.ee legis\aHon should be subject to retLSQnable repo:ting and dis-
closure requirements, We believe that the legis1ation we have intro
duced remedies the wea.1."1lesscs of t.hp- 1946 act. These reforms will 
:ien'c us ,vell in the ruturc, 

I might just. touch brieily on some of the isslJes that have been rllistd 
in terms of this !~gislatiQn, and that I hope this f;ommittee will 
consider', 

One issue involves tbe coverage of the executive branch. We feel 
there ought to' be ,,:oycrage O'f grants or contracts worth $1 million or 
more. The administra.tion suggests a $10 million cutoff, a.pplied only 
to (:ontr~cts, On the question of the application to ~ts u.s wen. we 
8r~ b~ically o~n. Yle 'Would like to ba.ve gy&.nts mduded! but the 
pomt IS made that smce grants mostly go w':states e.nd fCJeal eommu.. 
nities, c!)ver~ might not be necessary. I think:: the reeoro ought to 
be established in these hearings, but we are really quite flexible, based 
upon the information that is developed. ' 

W. are also mindful 01 the NAAOP v. Alabama decision 01 the 
Supreme Court, as it relates to the issue of disclosure of contributors 
to lobbying oI"glIDizations. W tt favor disclosure. The Supreme Court 
allows disclosure unJ~ there mar be some degree of harassment. 'Ve 
have tried to be sensitive to the ISSue, by requiring disclosure only of 
large contributions to lobbying organization:;:. We have set thresholds 
on that-$3,OOO of contributions to o~izations where lobbying is 
1 percent or more 01 the tot.l budget. The threshold is high enough 
to exempt the smaller givel"S.

On the ~uestiQn 01 grassroots lobbYing, Senator Stafford 11M talked 
about this Issue. I think it is extremefy important to cover such lobby
ing. It iS'obviously a major method of i.n1Iueucing l~tion. 

On the threshold for the two-tier system. the test of 15 contracts flo 

quarter is relatively arbitrary 3.l1d eould be adjusted. But I would 
liope that the committee would retain the concept of the two-tier . 
sysrem. It reduces si~c...tly the compliance hurden 01 many lobby. 
ists, without exempttng them completely from the act. 

Just one or two additional points-in the etillcs code that we psssed~ 
the reporting provisions are annuai~ We think that reporting by lobby
is'b snould De qUlU'terJy, so that Cong-ress can ha\'e the benefit of the 
reports while the legisla.tion is still bemg considered. 

Another issue is the question of to~ng of contacts -with the exeeu.. 
tive branch. I have other legislation I.l\ the Judiciary Committee on 
this. I lUll also working closely with the administration to see whether 
such a provision could be implemented by Exeeutiyo order. So no SUM 
provision is included in our btu at tmfi tune.' ,. 

Chairman RIBICOFl!". Thank you very much, Senator. 
Senator Stafford, do you want to supplement that? 
Senator STA.FFORD. Thank: you, Mr. Chairman. r do not think I 

should take much of the committee's time. I join of course ill wbat 
Senator Kennedy has ,aid and I reel. little bit that \Ve are carrying 
coals to ~eweastle. because I know of your distinguished record in 
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mnnagin~ a bill on lobbying reform last y<!8.f. :.\(uch or what we have 
oinccd in this hill this yenr is the re~m!t of the work which 'IOU de

_~-I'l()!ll"l--fhc hill whi;:h (;nmc Ollt Qr thb r.omtnittee lnst year." 
r dgrec- vel")' heurtilv that this is tl. highlv desirable mo\'c. It would 

be the fourth or firth \:iement in the various steps we ha.ve taken or 
can take to bring sunshine to the operati.ms of our Government and 
by that means, as Senator Kennedy has said, to move effectively, I 
thnk, to restore confidence of the Arntriclln prople in their Federal 
Government. 

Chairman RIBtCOFF. Thank nm very much. gentlemen. We will 
need your help on the floor and"I do appreciate your coming here to 
give us your "iews. ..... 

[The prepared statement or Sena.tor Kennedy, Oenf\tor Clllrk, trnd 
Senator Stafford follows:1 

JOt!'>.,. T£!JTlMOS""\" or S.c:i.\TOI\ KENNeDY, S£S"A'fOIl CL... R. ... AND S&NA!'OR 
- . STArfORD 

We are plell.~d to nppear hefore the eommitlMl" this momin~ to present our 
vie\\"!! on tbe need for reform of thel" Feder.al tol..!hying 1o.w5 and to urge the Com~ 
mittce w ~lJppo:rt S. 1785. the hill we have- intt'4Q\W:d to achieve such reform. 

At th~ outset. Mr. Chairmlln, we cam"lend your own commitment to lobbying
refC'rTn and the commitment of the other memhers of this committee. 

In 1). sellse, as th~ henrin~ l~gin thi$ morning. \\"e MO picking up tanar 
Where we left off Il:I$t year. Congress came dO!lc in 1916 to ~ccQmpll.$bit"!K th~ 
goal ot lohhyinf' re(<Jrm. Both the Benate 3d the rtvw>e PL'!lIed seplltAt(' bill'" to 
.!'.'hie\·e ,uch reform Itl.llt ;:ear, hut the end ot the ~tt'l5ion Wl:I$ near, and time mn 
out. be;;:.re il conference eQuid he h~ld to reconcile t.he St>n;\te 3n" Hou~e bill3. 

We hq;e that the ~urrt!nt Congress will compte.e the job. We nre pleased wit.b 
the pro'!reM now being mAde on the issue in the House of Representatives, and 
we Me nopetul th3t. thl) Sennte will act promptly, so that lohbying reform eM 
take its pillt'e among the other major instituUoI'I.:d reform~ thBt- Me heipit"!g to 
re;!tore public ('"onfi:tlcnee in the integrity ot government. 

In Teeept yea",. Congl'\!SS hAS taken iroportapt step!! tow.rn rerorm in a variety
of MeA.... The Budget ltefunn Act. h3.!l brougbt .a new melU'lte of coc,tro{ and 
di!Jcipline to the Fedeml hudget, Public Enanclnp; hns ended the ecrruptioD. llnd 
the n.ppt:~ce M eonuption <"tt Inrge !pedru intere"t m<"tney in Pre!lidential 
election cl\mpaigni', and a mnjor reform bill III new being debated on the- Senate 
ftoor for Cons;:res."ional eicrtinn;j • .8oth. the SenaU! and Housl) llavc adopted strict 
new cod¢"; ot etru~. nnd have reorganilled tht>ir arehtUC" .:omru;ttee system.!! to 
detU moro effet'th'ely with modem i!$Ue:9:. In th('Se :md Qtl..er wnys, C(m~ ha.."'1 
Iffitllb1illhcd a .«ignificM\ reeord of worthwhile rdorrrul it"! man.y different- J'U"ea$. 

But $0 t:lr, lobbying reform hn.a ~n the mj~in~ link. 1\ j, perhnrws the most 
importll.nt romnininlC item on the unftoillhed agrnrtn of gov~rnment reform. We 
urge the s.<!'IAte and the HO"J5e to close the gAp by enaeting ~1fe:C"tive lobb?.ing
reform 1cgi!In.tion. 

In appr.:m,ching 1Iuch rtform, w~ empbnsite the ...-n1uable :wd indtipe-n.~ble role 
tbnt lobbying plays in hoth the legi...ati....e nnn e~t'fOutive branct:u,!:,!. Lobbying is a 
basic con~titution:u right. prutected by the First AmendtnEtnt. The omvof into!'> 
mntion. tv Congress and to !tvery F'edlmllageftcy L, a vital pnt ot OUt democrat·ic 
i\Cy,~te:m. Without it. government could not function. Nothing that we propose 
would inhibit M diminish. the kay role that lohbylstJI must ne~~~ariiy pt'rform it 
government is tn be genuinely r~ponM\"e to the people. . 

aut thet>: i.." 1\ darker side to lubbying, Ii- side tbat is respoMihle tor the slni!ter 
!;onno~nti(.on tbat lobbying of~ hal!'. In large part, the COnnOlu,f.inn 'derh'c!\ from 
the secrecy of lohbying and tbo widesprtlad sU:"P!l::inD, even whrn tot"ily unjuRti~ 
fi.z<l, thll.t $ectCI!Y bte1!d'i undue intluenee and corruption. It is bl.:1. 3 shert step 
frOm there to the cynieru and und~rverl view that government iheit i'l: tbe 
enptive DE Uo-e:J.ithy citiul1!\ -IUld J)OWe-rl1ll intcTe$t groups with. ..i!=eeifil A«'eM to 
ConJm'$S ilnd the E:<~uth-e Branch. 

Tbe current law, the F(*dmilly RtgUlation ot Lobbying Att of 19-t6, is so wm 
4$ to be nlm06t t"tally int'iIeetiw. In pArt, t.h~ HH5 Act was fta-wed from the 
beginning; bet'liU5e: it .....M (\ tindd approach to a m&jur growing problem. In part., 
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bowev~, ih inetfectiv~C$& jJ Ilillo the ~un. of the Supreme Court's dec~iOD 10 
Uttittd .s~~ v, Harrlu, :H7 U.S. 612 (1954) wbich nnrrowiy Nnstrued tbe tlm~ 
hlguoU3 provisioM of the Act. For over twenty years! Congr~ b8.8 :l.Cq~ 
In the Court'A dcci~ton. e1)ntent to let thi~ tnm~ nnd tnothleM. pa~l" tiger patrol 
the lobbying jangill'. (IIthc!" than give it tiLt! teeth end strength And muselo Apd TOM 
it ()ught to bs"'e. 

We find 61ft' lltrious defects in the current taw: 
Fi~t. t.he cummt law is 'ppliclI,ble only to tbose who$e- "principal" purpose I.s 

lobbying. All a t~ult. maey or§anization& hnve been Able to mount m-lU!t\'e IQbby~ 
h,g eampailPl!l oubide tbe law IJ. requirements, beeause lobhyiug i'l not the org80· 
izatkm!s prmcipo.l purpote. 

Second, the current law is llpplictilile only to a pt'tlIOO who ".$()lieit.!!, coll~etlt, 
or reecivcs" money or any ottier thing of value for lobbying activities. Penlons 
wbo merely t:xpl.md tbeir' own funda are not covered by the Act. They I\l",~ lobby
ists only if they receive funds (rom others and 8pend them (or lobbying.

The Supreme Court's Qpinion by Chief Justice Earl Warren in the Harriss en.:;o 
containt'd un explicit. inVit~tioc to Con~" to cl<nse the Ioopbole in th1i area.. As 
the Court stated, it:l broader et',lDStrurtlon 01 tbe Act. is to bc¢Cml) Ic.w, it "is ;'or 
C-01\greiS to accomplish by ft.rther Ic:g~atlon." 

The invitation is more timeJy t.blUl ever noW, becaWJe, WI Mr, Just.i('(l Jackron 
stated in his w!I!cnt in the Harrisll ea.sc: 

More l!erio\lll trvil!$ affecting the public inwrest are t.o be found in the W,'1.ys 
lobbyi~ts .!Ip<!cd their money thAn in the waY! tbey obtain it. 

Third, the current law is appUcable cnlr. to "di~ct" communications with 
Congreut-tbtlt. IS, lobbying tbtlt involve!! 'button~hollDg" or members of thn 
Senllte or House. It. doe! not apply to "indirect" or "grnM rGoM" lobhying, by 
which o:'gllni'tation! $elicit (Ithe~ to communieate with C~ngreu. But S()me' 01 the 
m(l$\ wide!pread and effective lobbYlbb e'ampaigns are earned uut in this way.
using «lmputcri:ul'd direet mailingtl, newspaper advcrtisement."I, radio or TV 
brollden.sts, Of oth~r moden! teebniquC!' of maM eommunicati()!~ 

Fourth, the current law is applicable onJy to lobbying of Congress. it entirely 
omiUi any cov~gc of lobbying of the Execut.ive BrDo<,;,b, evcn though mZl....;sjvo
IQbbying camptUgrl' are rrequently WIned at. cxeeutiH~ deeisiQlUI, e'Jp<:t:illUy in the 
"rea of lucrutlve government grants and contract!. 

Fifth, thl} curr~nt law hall A weAk .and iuadeguate enlortem.ent mechanun:?i with 
enforcement lodged in the Se-crettlty of the Senate nnd t.he Clerk or t.he HOuse. 
One 01 the major dcfeew I>f the 1946 Act is Its failure to csublIsh clei\r cut responsi-.. 
bilities for admlniAtrntion. enforcement und analysts 01 lobbyinlt activities. Ali a 
result, much o{ the information Iwnllable under the present Ac;. is unusAble and 
It.'f provi3ions are largely unenion:cabte. A much mON}efT~Uve pt~Urtl i:! needed 
to coordina.re the ~uirementll of disclosure l1Dd to police tho law. 

As i!o result or th~ and (lther defeets in the 194.6 Act, Ytl.St. nmount.5 of lohbying
ar.tivlt.y go unreported and undisdosed; \'Mt UD$e<'n :remlUr~ are spent by d:peeiat 
tntemt. groups anxious to win the rieh {avon th:Lt government C:lO besww, VM~ 
underground rivers Q~ infinence money quietly :>f:<ep loto the (oundatio,n of Out 
system of representattve 8overnmeDt.. 

Rece-ntly, lor ¢xample, AT &. T reported to t.ho Federal Communl-catioM 
Commwion Ulat it spent over $1 million in 1\ singl!) cafendlU' qunmr in 1976 
in lobbyingJor n communicatious oiU-the $()--caUed "Bell BiU"-wbkh would 
enhlioce AT.t T's dominance in the field making .it more difficuit lor other fil1Il.$ 
to compete: ",nd rever$Ct the FCC's eurrent policY for promoting oompetition 
in communications. Yet no reports at thi! lobbying activity were filed under the 
Lobbying Aet. 

Earlier. El Pa.VJ ~Iltura.l Gas had repomd to thl) Federal Powor Comromion 
thl!.t it spent. neatly $900,000 in 1971, ine!uding a $350,000 fee to a WMhington. 
D.C. law firm. in lobbying for u bilt involVing dh.'e:!'titure or" pipdine company.
But EI PlUo filed no report UI.'Idef the Lobbying A~ covering these Mtivitie:!. 

On mnny other issue:9-, the current LQbt-)"ing Act. has bE'C()me tI. caricature 
01 proper legislation. Huge amounts of tobb::ing money are being s;>ent to ID~ 
Huenee deci$iotlS by Congress and the Ex.1,'Cutive Brucb. The daily headline:!o 
d~5cribe hotly contested battles over deregulation of natural gus and other lMUM 
involving the Pr~ident's ener~' plan, with literally ten$ o{ hilliolls of doUMl! at. 
r,take • .\ large coalition of business grOllp."1 I~ nppo$icg the I.:reation of a Coraumer 
Protection Agoney. The Ameriean Tria! I dWyers AssociAtion it vigoroUBly 
resil!tin~ the ena~tment of a no-fault auu} ;nsuTance hiU. HeAlth M8(1ciation$ 
and hospital grouP!! are Opposilll tbe Pr!'?ident's bospital ~ control proposal. 

.. 


http:coordina.re
http:t:xpl.md


8 


The airline ind1.l~tcry i! opposinjl th1: Pr{'1iacn~'~ proposa!3 for deregulation. And " 
it j:! 'lb\'ioUll t.l'la~ the Premdent'R ("f}tn}>l1!henl'i,,~ tAX ~tt}nn propolID.a will m«t 
s;::rioU!l resbtnnr<: from ,.H:"lI-h~~cd ·pedl'l.1 inU!r~; grouF'" nnxiotu to keep their 
IOQpho~~. Cml\','r,e)y, on !l'hny or tit,..;!: i~l'ue:<. \\',..1: iinnnr"d :!'bbdn.. (~amp:l.i>;;r:.5 
in "l)in"ft",,( :11<""': illitjafl\"'~ .If,: L,"ng . rg .. nitl:u hy ,allor Hflj"'I~, '·"I!~HIII.'r 
~r"1:[J' :mu utlW! inllucntlal c:.titil'll. 

TH :o('me e:'ltent, the balance 11\ bcintt f1.--drc~ to£!AY in tllYnr of tbe on!innry 
cititen b}' the risc -or pllblic: intcrC5t lobbi(s fikl.!- John GArdner';; Common Cause 
and n::ilph Xadt>r'!4 Public Citllen. Tu",c public intcro!lt. grcup~ have noW dcvel~ 
lo~d til ;\ point .... here on pArticular is:!uclt the)' uc n. genuine ilOUITC of {,'ounter. 
vail!n~ pOWer :lgainst the entrenched Sp«"illl interr1t groups. They Are performing 
an outstanding public Mlrvic:/!" Hut the ri$c- ()I pub!!: int<orcilt iobhid in no wny 
l'fX1u{"e! the lI~cd for c!Icetj'ie lobbying refoOrm. 

'!'he ¢'tL'!:tlng disclosure lnw ill nn ~mpty promise: Written ror aunlher and 
quieter er3 of o;.;r nutionnt Iile, it i!lll. generation out. of date, It hM now beeome: 
a sc:mdul and a n3.~ionnl disgt'1l('1.', 

Few, if nnr, tlf th¢ "normoWl currt'nt lobbying activities will h" dlsd~ed under 
the e'(i~tinp; Itlw. The 1946 Act dops net even rcv'.'lll the tip or the i~herg ut 
modern !ohbying. it would 00 more :I!",;,lU1lte to !!'U)' that the leeberS is compl~tely 
llubmergt'd wet'1'(' lobbying a eonccmel.i. 

The rdutffiS \Io'f' propolle MU ~igned to di~pel the 9ecre<:}' Ilnd l!mpiei<m sur" 
rounding lobbying, fiy openin~ up the practice!!: fif !obbyist.'$ to (uB public: view. 
The pwpolltl.ls :lTC b:l.~ 00 the strajgh~(or'llt"(trd rationalf> t.hat :'Iunllght is the 
be.~t dh.'nfet:tllnt. that disdoeurc is the m<JSi suita"!-.!- antldot~ to labbying abu.~f 
and tnlH. lobbying :aws should identity pressnm. not restrict tb...-m. 

The bill we l't.we Illtl'OOUffil i.'1 intended to eliminate e./lch of major detect!; 
cf the pre!rl!Il:' law. It will Apply tht same eveniund('d standnrd to elJ lobbyi!tI!. 
'thfli'c engagi:ld i~ tQbbrvin g fQr b'LOsin~. tabor, public intCfe'5t gr()u~, end .~il1l 
intere;;t- g70Up~ will a I be subje-;:t to the same requirt:menta af reporting and 
disdf!.£ut1'. All we :l.:Ik is that their mnjor lobbying Ilcth-itil!"l ~hould be open to 
put-,lie \'iev ... CQngteD '\.nd the (loun~ry dC'S"'r,"c to obt:tin a;,<':urntf) and useful 
information on tbe prindpaI kbbying :1ctiviti¢s that. seck to in!iuenec legislative 
and j!,~ecutivc a.ctioru:. 

~i :.n !llt!l.l'htnent to OUr lelitimOI":l}\ we h:we iacluded t\ uetail.,.(i :<umrnZlry or 

our hill. In es"'!nf.'(>. (he propaIl101cgi.~htion i"" comprmni.,;c ver~on ',hat attempt" 

to hulu!' 'M the c.~periene~ vf tr.u S~n;~te:l,tld House dch;1.tC$ in 1976 and the hUls 

\\'(~ p:t,,~,1 Ilt-"t }"P:l~. Our 1'"' :~ tv prfJ!'(ltve the key r~rwrt{ng (lnd disclosure 

rllq'ljremi'r.t~ for C,m{l'~ell"k.lt';: ;m,t rlxccutive Ivh!!v!n!\" "divitic.~, 'xhile a.voidin!" 

lHlr'!I!n~;)tn!; PfQviiions on indj"iduaLt .\nd org;miiation" whf) ~irc !ll.<' intcT'~;\fe 

1,)hhvL{(~. 

Tfll' prine-ipa{ 3$flCCt-'l of the lcgisl:ttion aro 3$ ~oJlow,; 
L T·....o.Ti('r Thr~.~h()I;I~A".. a "leI': t:Hnecpt ;0 the tcu;i:<;b:'i('n, we ~~ppor\ the 

estahli.~hl!wnt 1.( :\ tw("'tlcr ,;:,stem fN reponmlt ilnd ,ij"l"io:,ure of lohb,\'ing 
activirjp<;. 'fhtt~e who cng:l~:o rei:tth"dy minor j"hbying will be required to file 
only l' '·.~hntt f<)rm"~ti:>lhuly :\ j)a.K~ in length-identifying thdr IQbbying ~e"tivi. 
ti~, Orglloi:mtion.<; engaged in mot!'! ex~no;;i...e lobhying will file u. "!onl! form," 
JlivioK :I mMe rlet:lilad pkturc 'Jf tOei:, activitie1 nnd e.xpenditur~, :\.Ii well 1\... 

dj8do~ure ,it their prineipallohhyi,"!'U 'l.nd contril)utonl, 
2, (;rn~ R.oc>u LJhbying--1·t1;:- hill would require !'Cp(lrting a.nd Ithl'do<;ure (lC 

:;.uhstllntlal !(r:lS:i mot!! lobh}'ln,,-;h~t is, large ",calc :4Olicitations b;V tobbyillt' 
designed to stilnuidte othel:, to r.omm:;.ut·:s.tc ,!irectly with. Congrel'l:'l. 'fh-ethreihold 
rOT appli!'!ition of the bill-$<l,OOO 11, qunrter In expendihms torsudl solidtation~
is int!'nded to (woid the applictltic,n <'If the reflulrnment:;: to tnl)l;le"t "incliti:et" 
lubbring :letl',-itiH, but to tTquirn disdo-illre ~·hcn th!!lIe gr!l.~ root'! ,,:unp3i~!I 
he("t'me suh~tantiaL We: heuew} that the applicl.Hon of the r~portinlt ~nd di.... 
do..lur.: requirtffient-<,; tl) gms'l roots 1••hh~·L'It-.. is ('.)uSL"'tCDt with the First Amen;j~ 
ment :>nd l'on"linnionru under the H:lrrL""- dcri.;ion. It. i'l :.150 sUPl'Xlrt-f'd hy the 
Supreme Cllu~t' .• worn recent deei'lion in Buckley \" ValfOQ, 42-\ v,$, I (197tH, which 
~1l"taineU the rept'rting .::..nd di'lI.!"!OSI.rc tdlldremenH {or ,'amp:iiKn \'ontr. mtinrill . 
and t'.'w..inditure" ':l!lc!l'r the Fedt'f:1l drctlon UH~':!, including the reqrurcHlents 
:lppli!':lhle to independent expenditurCil :lnd to internal t'Omrnunie3.tiQnll by 
rnemUer.5llip m/Wr;I~:ttil}ns. 

3, Go\(;rnment GnmtJ .:md C<lntmets-The hill would aL"o r~Qujre reporting 
:ltd d~lo$urc of lobbYing directed t(\w"m cmpllJ.yee.'I of the E;'(eeutivc Branch. 
in drcumllt;\nre:; irlvo!ving grtmts or {'()ntrtl.t'~\ worth $1 'miUion or more. By 
lirr.iting the 3PFlil::.Ition of the Gill to thi~ :mm, th~ lcgil<lation will cover lobbying 
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in\'nJvin..-: m,(j,'r :;I":;'wb! IwndlH "rmf"rf<',i h;;' 'h" r,'~' f'd ,k ," 
,'i~';<, '""ith, ill: 1i I' tl 1'('('" ": I'it~· I"li' It'n in.: t 1\1' bnw Ii ::111 \''':' ' ,! ~::::; 
t'''nUI!:t'' ','dli'! F.,d"r:.! :'J.;~m+:~ h~ !,;\rt or :h·: r,'c!i;];H";'. :)~ " 

\\·h!I"',"'~ t1!"'li' .':~r,":l Ih,'!" :1:.1\' h:\\'" tW"I::: i'l~"-' 
I.,. " 1 :' II ,!I:: "n""',,d I( 'I,,, 1:\,,, "'I'" !' 
j"It;!,'r ·:ail.t l"d:tL .\dillll- "I tlw Ev<'ud',,' IILII: :_ 
vlrtu:l!h' "\-,'T\' ;,r.·:I. ..f 1i;"lli,Il\:d Ii!.>, It i, """'rnbl :h", 
""1I:1!';': I .. ' a,,':u1: ,,( 1h1: prl'~sll"'" that ;(r" j"'in:: '! ..,: 

'h"'j~l""".
1.'(;,\0 .\dltlini.lr[t1j"Il.. -i'in:l.lh·, "ll"; 11 ;l;'t",,~ ::"", ,,' 

1J1"1I::dl<>ll,.j ;:1': lni,!:\,io:.; r,'f,'r;n; ii! ,!.,< ';"1\';'.11 .\ ",. 
:lIH Il"ril~' "L th" C\onwl r~lI"r i ;~l1!'"nl. ·n,,· 1""1''''.,' :: 
'"'nfl!rt','Ill>'o: ;l',wl'r~ ." \ :Irn' mit 1:11' :(1·f '!I\d >, ." 
ill {, 1 r II W tk n f!~"1 h',,,! .Jll loll d 'yin..- .1('(: vi t !(:~ 'n: d,,;- .:., 
r.'fl!l i rem ~'nt~, 

\V.. "lijij ,~mph:l.;i'" that. in ';rd"r if' m:nimiz,' :11<' 
nrj(aniL.'llinn" with p"i.! '~mpln,\'N" nr 'xilr. p:\i,i ,,11:': :' 
to r<;;ci"h'f. lndh·irlil:tlloi.j,ybt4 wll! !'illt 11., r 'In;;-.'" ,,~. 
at:ti ... itit:4 willi". ifl\'l!ldcti in tho,: :'('111.::. "~I th., "r,,;,n:: .', ' 

W,~ Ih'Hc"'~ thl'''e (:H':\.~'ltf>'" ;IW II'I'T}.;;d.;c :>o>! ," 
reform of trw lobl>.\·iolo, l~n\~, In prup".i;lot 1 n.·..· ·'c. .'. 
v;lLHahJc ,Ifld p ....Fntlal rol,) tll.1l.t hb:)},i111l: I'b,\" ;~1 :0•• , 

ttV,; I\rlll!.!·!!..... 'It ;.:-n\"1:rnmllnt_ Bnt :1,.. pl!hl;,' 1Il>
:vt,I1\'inJ1: :1.Ni,·it\.'.; i.:: di.:.cln,.ll,d fU P:li';H' I·"'W. 

W~~ ,i" !:\It 'I,,'k to prnhihit "f dlrl:\i! tn,· :,ctl\-i: 
Iww,'vpr, t" ,'nd ~:.., "VCfPCY in whki, jr,h".. in" i- "f-", 
c.\<nici'l:\ :.m,[ .~ll~pidon-J not 'Hllri.::'! "~'r,'::;.o"n' ;: 
j... "ntitl<'d tu konw tbt' ~ourc,· ar~d ._1'1'0.:"; !il" flu, • ; , " 
ilrllufl;ht 1>.) jw>ar :In C--'ngr.':':"inl'l~i ilUlI EX,·Clllp;·' d, ";', . 

.\,~ w,. ::~V" indic:lwd, ....! ,10 !PL \,,·,: ..n· ~h'" ,;,.!::...... . 
dult Illlrri'"fl~nn\t' tvquin'UWl'lb "ft l!>lo\,y:-t~ "r :nhi; , .. . 
m,'nt right III !It:thit'n th!" {;<)~"'rrmW!lL '~~., p,"p!,: ~. 
5;"tl'n~ with tIl>' publii:'~ riJ(ht tn ~now. 

If WI' an' ~.'riH\l~ ;\hnut rt'p,JTtin,\\ !w>l ,ji"d,,,';(·',': 
,"t't i,.\·! b·)! r,\j\"ma,'· cpmmpn~Ul"l\!(' with th,· ,i>;[·ir:-,:u" 
which aU "r \J~ ar" (:tmiii:1f, WI' \It'h,'~·t· th,' ,'dri:II:, ;,- .\ 
:--f':t.-.lllilll,lt; I' :dlUIC(~ !,,·t ',\ <'t'n pxcN,"i \", I lI;P 1<'1"," .. L 1., i 
to know ttV' w::ty th.>it govrrftlll"r.t fum:t-pn- rho,·:--, ~ ;.' 
Vil.:'t majntltt or ~"I,h~·t"'t~ wht)"" ac~h'iti'" ;\/>' '!lj,.;,.:~,: ,. 
"'pf'(!!1L1 infhl1'nc(', wni!l' \,:-;pmptioli; !.h,· ~'t)1ltH·.··- ":::. ~ ." :.' .•. 
and jZoVf'rnffll'nt th:lt du 0\)1 ffiN'\ :b·~,' l"'~( < :<;1<' ::-.;" 

(,d,!\· CO\'''r. 
QI.'pr:lll. tho; \'Minu" f\'hrr.-t:' ill ~h" 1,iH ',\,,' ;If" ;.; :" "~;; 

imprt'>vpm"l)u \)\'1" ,>'{l.-ctil)!{ iaw. Th:,;",' ~;'~1'!'1:\' ""i:(' ::'t:.: , ,
Art :l ~:l{1lilic:\Ilt flnml)!,f "1 I)rt;:1.llinlti!l1.: >'I:!.I':\;.:(,:~ .: ..... " 
ti,.,., a.nd ",II! pro\"d,· imp"rt(1.nt ]It ..... iI,!<lrm:n:"iI 
!'tfflttl< tOlin:itH'nc" I'nth "'II;L.l;;ti~·,' :tnd ":\""::;11\-" :\",: :;. 

In ref'''''lt yl'nr~, C\mWt\~,~ h11.'; "':,or\\'h;'lm:!\\(:: ,,''; ~ """ 
b.UPI) fNi.Jiriog ;;')mpr('ht'l)~i\'" rl'p"rtinIC and ,';-r> ,',~ .. 
and {':<pl'oditul'f'," Thc tim!' i .. 11m" tlv,'rdu.· r ..; :;_;oj .. ;'<': "', 
priocipl,~ to i<lbl.yinlt :ll'ti\'itit'io. 

Th:l.t r:.,'jnnal ... applil'!' ,,"tudl}' W :1.11 rwr-"n- ··r:,,: .... ··, . ~ , . 
"llh·~tH::ljili !ohb\'lnll .l.Cti\'itk,~, Whl\k\"'~ ;h,· .. ":~\:" :'" 
imf>r{Ni'~' with r,ll\' ftlnd:lmj·ot!l.l fil.!:h~ "f :h" ;l"": . :-,' 
.I,:lwodmt'nt. "to P!'t\tl"ll rh,' Ij"\'!'r:ml"nt !,,~ , .. 

l'ht~ purp!).."'!' ',f a !o!,)'yi:ut la',,' W~~ .,1:lq;:' :1", 

\\'[\rrl:~:n tht, l!;.ni·~ (':\'''''; 
Pre»\'nt ,1.w hl;i~li\ti\'I' c:mlph'xi:i,'" :'r" .,:,':: :;: 

grr,,.,4 C:lll'n," - h' '\\),'c-t",~ t, ,':>::;.1>:,.' th.· :;:',--,.,,' 
fq,u!ar!y :"a;'j"tt",L' yp~ fuit r".lij.::Hkl~ , f 
dt'ct(-d rt'prl'l'Dn!.atin'" .-!t'p"o,:~ it: :l" "'I:I!'U "," 
f'valnat" :uch Pfl'''''clr<''', Oth"r\\'i~p, th.' '.. 'I~" i.", 

dttJWf\,'f( '.')l~ IJY the vlliclt "e ,"~,'Cial ill!"""'~' 
wllll., lI1;;.~q'lpr:1ditll:t ;~~ prop.;.nl'll:," "i :1;, :":'",' ", " 
Lohb,::!n§ ,\r:t wn..~ ':\'ti~lWt\ t,) h.·lp j1r··\·,·nt. 
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Towatrl t.hat .-nd, Cou!9"\"'SS M~ bOt SOUght to pl"Ohu'lt th~ pMI!hl(~. It w 
lI1t'rl'ly pro..idN! for ~ modicum of information from tb~ who lor hire atte'mpt 
to inftut'"nC(' ~l.atioti or who collect 01" ~pl'nd fU1l\J.$ for dlM putpOH'. 

On'l' thirty J~ have p~ ~ince Congrm hist aett<:t to rrquiM! informAtion 
about lohh;ring p~un>!!'. ~r(')re thlw twentv' r~s.r" M\'" pMllflll since the HotTi.. 
~. in which tl.u! SUpN'1I1e Court invited l:"ocg1'I's$ to take mQre ~ff.f"Cth·e \\djo(l". 
In the- inlen'l'nin( yesr.!', thf'M hM hef!n A r?,"Olution in the role of Con~ and 
in the way JohoyUU ('J~h!'. 1t is time w m«' the mooern challenge of reform. 
C..,n~ Awl ~bf' Am~riun j)(!Opte ue en>:itleci to know the -xaYll QUI" taws ve 
made 3;Dd ramrd out. 

SClnU,R't' or K£S'Sl:OT~CL.\as:..sT:'-"OIm {.QB8n~f1- BII,!.. $, 1185 

woo ~!'JST REGIttl:R 

Orcani:.r:&tions with paid employ~. not indhidual~ ;'1" Ol"llaniu.::OnS compo~
of \·olunt~N. .' 

LobhyL~U n'quip'd to ~1Ji!t>'r \\.in U$e either s "!'OOrt (orm" or " "to%)g form" 
(or ~trlltion arnJ: tiis-ciOllUTt', t1e~nrlin!!: OD the ,le~ of :obb)'ing llCtivity. 

"gHORT }'Glue" t.Oa8Tl6T8 

OrpnizAtion mnkt'ti 15 or :naro of"Sllabb~in~ ront!!.cU in :l qUAlvr. 
R~tl'ation Form: 
It1tntific:uion of tbl'" oruni.latjon. 
ApproxitnAtt' number of nlemt1('r' indh'idal\~ :md organiultiofu'. 
QUartr-rly Di."C!Odufn Requirt'menu: 
Gilts aver W. 
R~ptiom COo!ting ov" $500, 
n~pti<)ll o{ Ih" <)fltMization'~ leu most importAnt lohhyin;.t ~ue:'!-, 
Gl'l:I."\.i roots ....licit8tio'M reuclting ,';00 pt;l"S<'ns. 2S ,...diem's oJr .!.ireetot:\l, 100 

employ~, 0::' 12 atf1liD':~_ 
"1.0:-;0 fORK" lObllTI8TS 

Tt;tu tor ~')\""'rngt! of o~njzlltion: 
Sp;mtU $1250 0>( m<ll't; A quarter l<l retuin "uuide !o>hb:,ists. 
At 1t'!L'it one r-mployf'e £pt'nd~ 24 hQurs a qUB.rter in lobhying. 'If (WI) ...mpt(jr~ 

.s~nd 12 hours or mort' in lobbying. 
Spt'nds $5,000 or more :$ qunn..r in wlidting others to- lobby. 
fu.~tratian Form: 
S~ l1Z!' ,.hart Corm. "ius; 
identifietul\)1\ of ft:uUIli'd lohbt'61$ :\od J.!i.!IOCiI.te!!. 
{Jrntint&tlon <)f t:mp!o?~ wn., .:'pend t:: haurs or more a. qUat'ti't in lo1Jb)in.g. 
Di!c~,JIt; ...f dut"ll ur eontributior:t:l (j{ $3,000 or more a yl'ar, if lol.byiug e:ocpellSf"lJ 

f'%~ 1"% of the orIl)JUliza;job's bUd~; tiL'lClODUl? hv cl'l.tt'gOrit'<tI ol vaiu;'!<, 
Dt-touip~iQIl of tM met.hfiru hy whieh [ht: Qrgsniz4uon decille:! itS lobbyiilg pari.

lions. ' 
~rly Di..-lt!<h\ure Rt'qttir'.!m~tltll: 
:;itJJtlt' ss ~hort form. ptw: 
Totall".l.pt'nCit4n.'!J for !ooh:ring. with p;::rC'etl~s !-:ir dirC1';t lohbyitllj: :loud ~ 

t)QlS lobb.rin~ _ 
Wbbfi:st.$ I'1"t.:Uu... 1. hy ~he organU.stiun for ;>sen ~lW :.utu the IN"! paill. 
DeocripIion uf ,be org:uUzMivn'5 30 most important i.ssue~ anJ the PtficeN IItDd 

C'mplo~" who louhl~i on ¢:f.(:h. • 

E...'t£Ct1't,·t IJRA.:':Cf! l..(" .J8'rl:':G 

AppUenhle to ~t.'l 0r \"QD\MCt..i I>{ $1 milliOlA or more. 
Dl,,<:,tosure requirements .-imil.:lt to those for "!ODg iotm" ~"i1J,yiIlL~. 

[.:tcxrrl0!\S 

COlJtt"':t.s with Senat<lr.} or CODg~men representing tbe home .Hate of the 
o~&;ition or the 5:\fSA in wrutb the ()rg:uliu.tion i..; \lX'3teu. 

COlnmYniC'"!1tlolX:l hy F<!'(ie~ ~mplore~ ot State :md ;O<"~ otfivi::!.ll:. 
Public te5timony w CODgre5l!l, 
F\tbUt' !!~be:l, :tttide; 0r broAdl:~"t... u(her tbAn psid ao!verti,;ementt. 
individU3l! ;letinl{ ~o ~ perso~ grU:":lnees Or ;::t:p~ opinions, 
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Aeti..itil'!'l OO";ere<! by Fedeml electiGO fa'A'!!. 
Cot'lur.uniC3<tiorui made in person by or./! registered organitatlon to :u:\ affit1.ted 

(}n;::mi.ation 7>hi.. h it> registered under the Act. ' 
Personal travel e:tp'.l\l'l1'!!' up to tiw F~tru ~r diem, 
ftc!'PWr publication! of \'oluntnry membenhlp organi:::r.uQru. where the publle~ 

tion knot primariir devoted to lobbying. 

.s!,TOKCElf£;!iT 

B~' C()mptroUer GenerallWd Geoernl Accounting Office. 
Co-mpile and eross-index rep.'1rts. 
Io\·&.tig.:llc! viobtioll$, 
luue. advisory opiniOns. 
Initi:1te chi! p~np to comoel eomoliaoce:, 

Ch"il pmaltiet up tJ $5,000. 
Crinlinal peotUtie!! up to $10,000/2 y~. 

Chainnan RtBlCOn'. P"tricia. Wald, please? 
Thank you, "Is. Waldo Will \"OU introduce the member ()t your stAff 

who is here with you? ~ 

TE8TJJ(OBY OF MS. PATRICIA lL WaLl). Al!SISTAliT ATTOlIlIEY 
0EJrEll.AL. Ol'l'ICE OF LEGISLATIVE AFFAIRS, DEPARTIItEli'l' OF 
J1lS'l'ICE 

~fs. \\'ALl.'. Yes, Senator. 
If I may I will introduce my relatively lengthy prepared ~t&tement 

tor the record. 
Chairlnan RtBfCQFF. Without objection the entire statement will go 

:nto the rec ..-.u as if read. 
~ls" WALD. 1 "IriIl summarize it verY briefly. 
I would al."iO at this time like to introduce· into the record 11 shorter 

statement by the Deputy Attorney General, Peter Flaherty> endorsing 
and uilderscoriQ2' his commitment t.o the bilL 

Cnaimum Rm"C(lF":f". Thank ....ou. Without objection the sta.tement 
wlll ;""0 into the teeord, 

(Th~ statenlenr. follows:] 
I 

S!\\'1'EVE.'i'T Of' PETER. F. Ft..UU::II.TT. OI:POTT :\.'l"l'ORNST G£NCJt.U•• 
Df;l>.\l\1'.ViENT OF JC8'f1ct: 

thre:>hold teeu which might be used in 
"!::t~r.;'~~i rf!quiremenu or u lobbying hill sucb 
v. disnd,,·a.ntagCll. AU of the tets p",posed 

http:Ft..UU::II.TT
http:0EJrEll.AL


, 
on~. uC'C!'?t thA; . do not lavor the estabHshtrh~n~ 01 an}" independ~t triggetin( 
deviee b~ $Qlel upon loobyiug $)Jicit.uWM u defined In tile bill..o\.s n pnct:l"-l 
matter. it i! very oubtful thtkt My lobbying group could be etTeetive without, at 
some point, engagi gin din!et lobb)"ing eomwunh:ationa with CongreM. Orgtutiza.. 
tlon.s which decide 0;' to engage in sudt dired: conwts lIhould not 00 forced 1.0 
oope with a new ut : reponing and diselo!rure requirement, despite their tfutannt 
from tho aetuai 1 . live pr·I~. .. 

The 4dministration upportslia dwt;iilRj the principle that eontac:t.'I by lohhr~
ola, .'!lD*IIiItI,.... with:..... x_'lt;ive Brl'Ulth officiah .R !qgi.IAtivc mau...... 
shOuld ~ be di,dosed, But b.. , u we must keep in mind an imporumt distinction 
betw-e« (he Executive Mld U,:g4Ilath'e Bro.ncbes. When CQP.gre'L!i decides: to 
co1lsi<ur how a problem of public: policy might best be l'e$Olved. it mWit reach a 
soIutJOI), solely in termJ! l)t whether or not. te&i,slAtion is approprinte. In the Elteeu-
tivt': Dr:u:lch. on the other hand, 11 probJl!m Illar be TMVed by the adminirtrBtiw' 
;»romu.\g!l.tion of re(iulntion.., by litigation in ttle eourt.ll, or by the propo!'lal to 
CO.,~ ol !ettiSlAuon. In mMY t~ ,1 oombination Gf these IItl'1ltcgief. will be 
$elected. It. i, denT tbat bills ;JIueh AlS S. 1185 should only require the reporting of 
cont:e.cu with the Executive Branch which dr:t\l diNe-tty with legislAtion; rontllCu 
in eOf1D(l'C'lffia with the other ncth,ities tA the Executive .'9raneh de:'SCribed abo\"e 
sbould not be subiect to <li!elosure bceauI'Q of our desire to rngub~ 1ep."IiAtiv(! 
lobbying. If thi.~ eh::wge ia not roMe, eove~ Qrganiutlons will 00 foret'd to fUe 
reporu on C(lntacf4 which uhtmntcly may not reru1t in any influenl:1t on tbe Icg~ 
lAti\'e provisioD.i'J, nnd wiD he hard p~ to dttennine which Executive Brnneb 
eontaeu must in fnct be reported IU. till. ' 

Wo:dso 1upport the requirement tl.ro.t diselO:$1.U'e!I be made reglU'ding subst.:u:ttial 
','p..-el'1lmCDt contract!!. We u~, however, tbt the thresh?ld for this r.!pOrting 

requirement bf:- raised frotn $1 million to $10 million, 110 that UllOe1:e!Sary addi

tiooal red ~pe j" 3voiderl and the majority of competitively 3Wardetl 1..'Ol':I.tt'l'l('t$ 


are not inclnded. ~:foreo ...er, beeaure of tbe possible DoC:COuJlting p:oblctrul that 

would be {JicOC by man.\!' firm~ in reporting e~ndit\.1.reS mude to infiUfm(:e tbe 

award Q( ~ontrllct$. we do not (,aV<ir at tlW! time the proposed require~t thllt 

such expenditure he hlolated IU.Id reported, We bWeve that. :1 decision on this 

matter 5-hould he postponed until the Office ()f FederoJ ProcuN'ment Poliq b.M: 

had a. cluance to determine whether !NCh 11 ~ent is workilble (Jr :s.dvisllble.. 


Finnly, we rio Mt ravor Il :stllotutorr provision requirin" tbe reporting of gUu: 

and entcrtainment furni~bed by or,;anludoru: to agency empl;Jy~ in cnlUleetiou 

with oontrllCL'i, We believe tbnt if legil!l.ation is to be enncted in this 'ren, it 

.should he limited t() II f4im~le ban on tbe JM:eepL!t.n~ of such gifb! or wte>"Ulinmen' 

by ~~y ernploy~, M ill' currentlY' the rule. uncl'!r Executive Order 11m.. 


The .\dmini~tfAtion looks forw/U'd t.o continuing coiUlborntioD with too Com
. miuce in its efforts to rep!'n out legislation regulilting lohh,.-i/U' th.....flmwl'" but 
eqwtaJAy,. . 

.\Is. W ALD. r ILIIl accompanied bv Mr. Robert Beden, who;" tbe 

Associate 'General Counsel of the Office of Management and Budget. 

He has worked extensively on the development of the s.dministntion's 

position on executive branch lobbying. If tben3 are particular questions 

about tbe, adtnini~tration'::; position vi,s..a-vis the lobbying of ,,"')vem

mental contracts in the e:<:eeutiv-e branch, you may wish w dddress 

rome of those to ~(r. Bedell, 


The administration strongiv supports the enactment of com,pre-

hensive, evenhanded, easily eRrorceahle and effective lobbying regu~ 

lad""n tbat will IlUew Congress tmd the public to know thll essential 

facts dlout 0rvanizations which engage in significant efforts to in

fluence tegisJlltlon or executive branch positions on such legislation.. 


We also endorse legislation that requu:es disclosure of 5UGb. efforts 

as to major ~vernmental contracts. 


The Ildmimstr&tion, a.t the same time, is acutely coocerned tbat such 
legislation. long overdue in our view, not inhibit the partieipa.tion of 
sroalJ, unsophistieated eT8SSroots groups in tbe legisiative process. 
Lobbving is • time-honored and an honQrable undertaking re6ecting 
free exerciSe or first amendment rights to "'...~itioD the Government for 
redress of :;nev""ces. It is to be enco~, no. discouraged. 

http:cont:e.cu
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Hence, leg!slation must strike a delicate balance with sw;h groups 
MtWeen needed disclosure and a.voidance of chilling effects. I am not 
going to detail here-&nat<>r Kennedy did tlult ably-'tbe inade· 
quacies of past lobbying laws. 

The 1946 law cove", only lobbyists whose principal purpose is 
lobbying. It does not cover contacts: with st.a.tf. but only with Members. 
It requires lobbyists to participate in fundrai<;ing or reeeipt of money 
.as well as lobbying and the enforcement provisions am totally 
madequ&te,

The t.rtttcal elements of an effective yet nonintimidatinJ lobbying 
law in our view are three: Its threshold test for coverage, Its require
ments for disdosure by organizati<lIls, e.nd its enforcement sanctions. 

With a few $peci6c reservations, -we have concluded that S. 1785 
meets tOOse three criteria in all regards.· _ 

S. 1785 employs a dual threshold test. If an o'1;snization malres 15 
oral contacts with congressional ~tembers or staff lU a quarte!,j it must 
re¢Ster. If. however, that is the only test it meets, it mAy file an 
abbreviated lobbying report consisting primarily of id.ntil~ tho 
oqnlolzation and its approximate Dumber of members, ~ditures 
made for Federal employees, 10 issues on which it principaliy !obbies, 
and an identification of acy significant lobbying solicitatIOn. 

I might S£W, Senator, that as somebody who hM worked a long time 
with public interest groups and with sm8ller groups, I looked at those 
reporting requirements fairly carefully in light of roy own experience, 
and I. do not honestly 6.nd them to b4;\ onerous. I do not thmk tbat 
tbey would uoduly inhibit smsll groups engaged in ad hoe lobbying 
efforts. 

Organizations wbich meet a higher threshold test set (mt in th~ bill 
would have to report more extensively. If an organizat.ion spends 
$l,2S0 a quarter on outside lobbyists or pays anyone of its qwn 
employees or officers to work 24 hours an lobbying eommunicatiOO3 
or any two of its employees to work 12 hours in a qunmr the hill 
requires them to be registered. These orgrulizations must disclose not 
only the identity oC the orglmization and its e::c:penuitures on Federai 
empJoyeest but. also its gen~ra1 internal policymaJdng decision mecha .. 
nisms, its total e.'<penditures 00 lobbying, communica.tions &ntl solicit&
tions, an identifica.tion of outside and inside lobbyists, the 30 issues 
that. they ba\'"6 mainly lobbied ou ,.and the amount they haVi) been 
paid for such l\·ork. 

Perha.ps the most cont.roversial feature of the bill is that lobbying 
organizations mectiDg the second threshold test must also disclooe 
contributors by the rt\llge of contributions, over $3,000, though not 
the exact amount 0; the contribution, if the organ..iz.lltion devotes ·1 
percent or more of its .:ud~t to lobbying. 

We find that both the dual thresbold and the reportin,: requirements 
are rea..;;onable except tor one caveat thM Wi) would pomt out. Given 
the bigh priority we accord to prot~cting grassroots ad hoc lobbying 
efforts. we do recommend raising the number of initiAl conf.&.cts, per... 
haps to the range or 25 to 50, before an organiz.ation whieb does not 
meet the "hours spent" tEet for .>Iltside lobbying expenditures WQuid 
be required to re~ter. We make trus recommendation because we &re 

concerned that smgle ventures into lobbying _by an o~tiOD. con
s!sting of 11 few bours phone calling or abalf day OU. the Hill, might 

http:organ..iz
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bring 1;\ smAll organization under the act without any rurther 
eng3gernent. " 

We dO' however fint! that the oral contacts test itself is a reasona.ble 
and an enforceable one. The hours spent and the doUars spent tests 
are also enforceable. We ha:ve talked to our Criminal Division lawyers 
in the De{)srtment of Justice, and we have flSCcrtllioed that they 
believe t.hat all three at these tests ctln in tact provide the basis (or an 
enforceable law. 

We do note, of course, that as far liS recordkeeping is concerned 
with sman o~a.niza.tions, au organization which engages in limited 
lobbying in order to meet the lower threshold wiD have to be constantly 
alert that it does not cross the higher threshold with its more extensive 
reporting requirements. 

We also have some concern about the contributv· ~uiremp.nt, .As 
now ({raiter! it requires disdosure of any eon tributor abOve S3,OO{), it 
the contribution tn whole or in part is used in lobbying. We are awa.re 
that constitutional questions have been raised about. any disclosure 
of contributors because of the potentially chilling effect on freedom or 
association, . 

Our reSearch of the relevant cases, particularly Bud.:iey v. Valeo 
hoW'-t!!\'er, h&S convinced us that ,\-'here the disclosure is relateu to a 
strong governmental interest, it may prvperly be required. Here that 
interest is protect. ion of the lflgislative process from unseen nnd undis
closed influence. There is Furthermore no recorded evidence QF 8. wide... 
spread threat of retaliation by the Government or other,a aga.inst 
coctributors to organizations which lobby such 60S has existed in 
se\'eral cases \\'here a meml:.ership ciisclosure requireme.at WM feared 
to be in violation or the first amendment. Disclosurn is therefore 
legitimate lUlU constitutional. 

We do. however j feel slightlY uneasy about the jack or $ony nexus 
in the test 8S presenth~ drafted between the amount of the contribu· 
tion and the a.mount actually u-"ed in Iobbying-t:oncei\'ably it might 
on1y be a few pennies of the contribution-or in the a!temative, 8 

ne~"US between the amount of the contribution a.nd the totel budget- of 
the organization, so that a presumption of control or dout- by the 
donor in: setting o\'craU prIOrities for the orgsnization induding: 
lobb)ing priorities would be reasonable. 

In other words, in the B,u:l.-ley 1;8.Se there is e. great deal of lAnguage 
sbout making sure that- the nexus between the go\'emmental inte~ts 
and the required ,)isdosure is a reasonable one, We suggest at least 
coru.ideration by the committee of one or the other of these two tests 
which we think would add an extra and desirable element to produce 
that nexus . 

.Another of the relatlvelv few serious concerns that we hsve with 
. S, 1785 includes the use of lobbying solicitation...:.; u.s ~ separ~te and 

independent tnreshold for the applicability of registration and report
ing requirements. 

In short, an orga.nization which has no direct contacts with CongTe$S 
might still be covered if it spent Q\·er $5,000 in effo-rt~ to convince 
others to ma.ke direct oonta.ets with CODgre£S through letterwriting 
campa.igns or pa.id advertiseUlents, 

On balance we come down a,guinst such an inflcpendcnt thresho!d, 
although we do reel that the bill is yerr Jegitimate in requiring re

http:requireme.at
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porting of eJL~uch solicitation efforts by organizations which meet 
the three di~t communication thresholds. 

Admittedly there are very Cew dear and bright lines in this area. 
Nonetheless "'C won'y that regulation of organizations which confine 
themselves solely to exhorting others to communicate with Congress 
approaches more closely the edge or constitutionally protected rights. 

In addition. on a practicalle"el we oelieve that most organized and 
substantial lobbying efforts will qualify under the other three direet 
comm'unication tests and will consequently, in their reporting disclose 
these lobbyi~ solidtation efforts. 

Since the thscl<'5ure requirements in the reporting parts of the bill 
are confined to solicitations that explicitly ask others to communicate 
with CongI'e$men on a particular bill or issue, we believe that they 
do sUli"ive consti tutioDal challenge, and moreover that there are sound 
reasons for requirin~ that disclosure to enable the public to examine 
multifaceted strategies which lobbying organizations use to affect the 
course' of legislation. 

Finally, with respect to executive branch lobbying, the administra.
tion does han its own proposal which is at variance in some respects 
with that in the bill, which we have submitted as an appenrli."C to our 
testim'cny. )Ir. Bedell would be glad to expand upon thIS proposal at 
greater length. 

Our proposal conta.ins 0. basic difference from provisions of S. 1785 
in that it would apply to lobb:ying of executive officials omy in execu
tive level positions rather than 0S-15's through GS-IS's and levels 
0-6 anti above, of which there are some 45,000 in the Government. 
Also, the administratior! would not cover lobbying with respect to 
future bills. We feel that the indeii.;..iteness of that term would invite 
unnecessary intrusion into executive policy deliberations that may 
never result in any kinJ of legislative proposal. 

As far as large Government contracts are concerned, we would in
elude lohhying with respect to those whose value was $10 million 
rather than Sl million. Briefly t,he reasons ure these-the majority of 
negotiated contracts where outside influence is' most likely to effect a 
result fall in this range. Below $10 million most contracts are done 1,,1 
sealed competitive bids. The difference in the Hoor means approXI
mately 3,600 quarterly reports versus an approximated 80,000 per 
annum. 

There are other variations between the administration proposal 
and S: 17S5 which because of the shortness of time I will not go into 
with regard to the kinds of information which we would have oxecuti~e 
branch Government contract lobbying organizations report. 

Basically, however, we do support with these differences. registra-o
tion and reporting requirements for governmental contract lobbying 
end executive branch lobbying with regard to legislative mat.ters. 

We do not, however, think that grants should be included under 
the same regulatory program as contracts because of the very different 
hypotheses and considera.tions that go into grant making. 

Lastly, a word on the enforcement and sanction proviiions of the 
bill. The Comptroller General would have power to mvest~te viola
tions, attempt to conciliat.e civil violations, issue tulvisory opmions and 
refer civil anJ criminal violations to the Attorney General. We en
dorse this general plan of enforcement that dllows alternatives to 
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criminal prosecution for inadvertent vio1~tion. We do hAve ohjectionH 
to section 14(e),.however, whieh would al10w the (JQmptroUer Genera.l 
to bring a. dvit enforcement action to court by himself if the Attorney 
General did not act within 60 days of referraL We believe that ex:~ 
elusive authoritr to bring civil and criminal action under the act 
5J' )uld be v£'StC( in the Att.<lmey General, and we feel that the com
mittee should make dear that the Attorney General can proceed 
either civilly or criminally when he discovers evidence of violations 
either independently or in the course of other related investigations. 
We pohit out that our Criminal Division already has jurisdiction 
over the Foreign Agents Registration Act, and in many eases during 
tbe course or investigations into that act may find violations of this 
act when it emerges into law. We feel that.. th't!Y should not be 
fitopped 'from going forward, investigating and proceeding ,\\1th 
those violations. 

Also, if we: are proceeding on a criminal violation, it is unreasonable 
to expect an indictment within 60 days under pain of having tho 
Comptroller General proceed civilly even though the violation 
deserves crimiouJ sanctions. Even the prosecution of civil violations 
often has to be coordinated with other investigations and prosecutions 
so that &' 60-<1ay deadline is unrealistic. Therefore we urge the deletion 
of 14(e). 

We assure \'011 that civil and criminal vIolations (Of this law will be 
expeditiously~ lind vigorously prosecuted by the Attornev General. 

We believe, finuJly, thtlt proeerly enforced anti with o."iew modi· 
ficlltions, S. 1785 can be a milestone in the restoration of public 
confidence in good and public government. 

Thank you, 
Chlllrm&n Ribic;off, Thank you very much. 
~(ou kilow, we started off with this legislation by requiring for the 

first..tier threshold eight oral communications. Then we went to 12. 
Then we went in this bill to 15. Now you suggest a qualifying number 
between 25 and SO. This is in nddition to the unlimited number of oral 
contrncts which members C!ill. make with their own Congressmen and 
tbeir own Senators. 

What evidence do you have to suggest that 25 to 50 contact.; is a 
good Uuuhold for a fil'St.-tier lobbying organization? Why should 
they be ablp, to make allot those communications without being 
covered by this legislation? 

11s, W.HD. Senator,let me say, that I feel that numbers are bound 
to 00 arbitrary in this area.. Certainly we have had no e:tperience with 
the Ildmi::.istration of a particular act like this because no such act 
has hert:tOfore existed. 

Our conclusion has come from the experience of people in the 
Department and from t.alking to other groups, and, quite frankly, 
from our belief that a balance should be drawn in a ""ay which will not 
deter organizations which do not. meet the other threshold tests. 
In short. if an ot:ganizatioD does not even spend 24 hours of one 
emr1oyee's time during 8 quarter or expend 1,250 for nny outside 
lobbyists, ,but rather relies solely on oral contacts made with members, 
then we really do not re.t tbat w. want to bring under tbat acl the 
l.day visit up to the Hill which can well involve 15 contatts. We would 
like to raise tbe threshold to the point where that organization is 
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enftaged in whet we think is significlUlt enough or substantial enoup 
lobbying so that we elo W'ant to bring it in. In other words, tr 8- PArtIc
ular grassroots organization wants w sp;nd 1 day in the year con.. 
tacting people on u. pnrticular issue WhiCh could easily be done in a. 
couple of hours phoning invoh'_ing the 15 contacts, that organization 
should not he tovered. We think we ought to l'llIlke reasonable at.
tempts to allay the re"" of smoller organizatiollS thel they will bo 
<,.ught up by the bill and th....by decide that thel; will not do any 
lobhJing at aU. We do not think that. you are gomg to miss many: 
sigruficunt lobbying efforts if they do not amount to even 24 hours of 
an employee-'s time in u. quarter. 

ChaIrman RIBIC()FF~ Your concern with the separate soUcitation 
threshold seems to be thnt 8. small grassroots organization might 
inadvertently become a lobbyist. Is not it unlikely that a. small Or· 
glUlizati"m will spend $5,000 on a single solicitation in the first place? 

,Ms, W.UD. Wellt I run not sure that is neees.sarily true, Senator. 
. I think the farther away you get (rom Washington, 'tl. -;n the" more 

likely it becomes that )'ou would. find a psrticul8t org~ation which 
does not ha\'e a.ny cOll$ultants, does not have any staff in Wa.shingt4?n, 
but which suddenly finds that it .is indeed involved in & particular 
issue that fit9 in with its ~ner&l organization agenda. aJid that it 
wa.nts to affect the peol?le in its immediate envirolllJient, in the town. 
Its natura) inclina.tIon lS to say. \\0'6 feel strongly about this and you 
ought to write your Congressmen. I am thinking a.bout such orga.mza.
tious, whether they end up distributing pamphlets or taking out ptlid 
ads-it does not. take very many pa.id ads to lUtlount to $5,000. 

Chairman RUHCOF". Do you have an example where, in the last 
10 years, a small organization such as you describe spent $51000? 

Ms. WAL•• I do not have one right h..... but I can supply th., Cor 
the record, Senator. t 

Chairman RIBlcon. Please supply that for the record. I tl.til very 
curious to see what exa.mples there are. 

Would you agree tha.t lID important lobbying effort can be directed 
toward emplovees below the executive level? If & lobbying organiza~ 
tion be!ie\'es fohbying of these empio,"ees on issues before Congress 
can he effective, why should these efforts not be co\'ered? 

.Ms. Vi ALD. Let me WlSWer that from my own experieu(:o of 6n1onths 
in thl! D~pe.rtment of Just.lcej in our O\\'ll Office of ~ative Aff~ 
of course, and the experience of people in the other divisions of the 
Department that may be contemed v.ith legislation. It is of course 
quite possible tha.t a phona eall can be made to a person below the 
executlve level. It is certainly my expe.rien£e~ however. that before 
any policy is set vis-a-vis legislation, or even any input made into the 
final Justice Department position by a. particular division, that that. 
(l!U'ticulnr ~Iicv must be p&SSed on and finally approved by 8Jl ex
ecutive level poli<:y lMking official. We think that that is ft. reasonable 
place to make the cut-off. 

Chairma.n RnHcoFF. If you follow that philosophy, you would not 
be covering lobbying or congressional staff, but iust. Senators IIDd 
Congressmt!'n. 

);(s. W.\LD. Well, I think not.! Senator. I realize that the a.naJogr 
is imperfect, hut [ think that the rela.tionship between a co~iona.l 
Member and his or her staff are certainly the equivalent of those be.. 
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tween the executive level positions going aU the way from Attorney 
GeneJ't\I, Deputy Attorney General or Under Secretary through As
sistant Attorneys General and their deputies. And the numbers of 
persons involved in the staif of Congress anJ the Congressmen and 
the availability of contacts between them is Vf'!Y muth difrerent than 
those applying between an agency head and all the people in his/her 
Divisions with a rating of 08-15 or above-the Justice Department 
alone h ... total 01 53,000 employ.... 

[Turning to Mr. BedeU.]
Do you he.ve f1 rough idea of how many or those w'ould bo covered 

by the GS-IS? 
Mr. BEnu. Not within tb. Department of Justi.e, but I think Ih. 

prepared stail!ment points out that there are about. 45.000 GS-15's 
&nd above go'Vemment'\\-ide which exacerbates the problem from 8. 

reporting standpoint as weI!. Also wben you ~t down to the GS-15 
level you are more likely to run into adminlStre.ti'lB personnel and 
pe;~onnel not involved with legislative matters as opposed toJ,olicy" 
making personnel, That also presents. another problem. How oes an 
organization know to whom it is talking? How does it kn.ow that. the 
person is an exect'tive level or a GS-15 or a 141 

Ms. W Atl>. I might poin' au', too. Senator, that this bm has to do 
with" great many tb.Uigs. I think &II of them are good. But it wiU be 
the first excu!'Slon into'executive branch lobbying. I would ~est 
therefore, tbat enforcement-wise. we might wen uso the cut off that 
we suggest. I think that we will find the most signi6cant eXe<:utive 
contacts are being eovered by such fA standard. In the event that it is 
proved y.-rongt I am sure Congress will take another hite. 

Chairman RIBICOFF. How many people am involved in your defi
nition or executive level 5 and below? How many people are there 
involved govemmentwide? 

Mr. B£DELL, I am not sure of the exact nuwberJ sir. They arc all 
Iistod-

Chairman RIBICOFF. Would you get it for the record? 
Ms. W.\LD, We ",n supply that for the reoord.' The.... are a. matter 

of public record wruch or eourse is a matwt of public not!ce to nD\'body 
who is making contact with them. '" 

Chairman RtBICOFF, Any in level 5, on down. 
You suggest tha.t subsection 16(c). which disallows any civil sanc

tion for a first violation tor failing to ~ter, eliminll.tes the effective.. 
ness of the civil sanctions provision? Couid you elabornte on that state"" 
ment, please? 

Ms. WALO. I think that what we are saying there is that the first 
bite or the a.pple theory; namely, that a. first nonwmtul civil violation 
would not result in any euforcement action, would be an unoeeessary 
impediment upon the nexibility of beth tb. Comptroller General and 
the Depmment of Justice in enforcing the la\\". OUr feeling is that with 
{he conciliation and mediation powers of the Comptroller General he 
can certainly hl've discretion under the a.et to use those tor flexible 
en/orcement. I think this disc:etion, incidentally, is a very wise 
mee.surn. He caD take the choice under ~'ou:r V'e!Sion of tb"e bill in 
conciliating or media.ting or going to a dvil enforcement e.etion. 

~ Su p. 1'3:. 
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We "'ould snggest that there ma.y indeed be cases where the first. 
violation, although again not so wlli(ui 80S to involve criminal sa.netlons, 
may still be so serious; so substantial, involve such large amounts or 
expenditures that we would not want to see tho discretion or any 01 the 
enlorcement powers under the act arbitrariJy stopped by uymg you 
may not bring a civil proceeding simpJy because it is a first violatlon. 
We do not see the necessity. (or that- and we think there mAy be cases 
where one would be sorry If that provision were in place, For a small 
inadvertent violation by small groups which we are all anxious to 
proteet, there is amplo power undru- the act for the Comptroller 
Genera! to mediate out that particular group, 

Chairman RXS:COFF. Thank you very much, 
ITb. prepared statement 01 lis. W.ld lollow.:) 
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~r. Chai~an a"4 ~~~r~ ot the C~itte~. I ~rpre~i.t& 

this cpportunt~y to appear ~:or& you ~IY for the purpo.e 

ot pul<tJ'ltinq the neWII of ttl« o.p4:rUlclnt ot Ju.ti~. on 

S. 11115. the ·LobbY:H19 RlfoN~Act of 1977," 

A3 th~ Or?~ty Attorney ~~nwra!. P.~.r Plaherty. statc4 

in tllStilll¢ny on ).ot:by~nq leqi3l .. tJ¢JI in the <Iou.. "'IIl'Her 

thi~ year, ~he AdMinilltratl0n lup?Ort. the enae~nt of a 

lobtiyin9 bill which would be eoapreh~n~.~e, .venhand~. 

U4'i~y ento~~~4hle. and which would ctfQcttve!y open ~o publie
!

VleY ~.qnlfic4nt allp.~ts of haw th4 eonqrellllional proee•• i. 

in!luen~ed by out4.dll qroup., At the 14m4 time, we do not 

underest~te the delicacy of to~ulattnq Gfteutive leqis!4tion 

in thi' area which touen-II 110 dir~c~~y upon fundamental Vlrst 

An~ndment (ra.dom. ot ~he A=ericen people, 

We believe ;hat the competinq ~qblle interest. of dt.~ 

cl¢.~r.q Iyste~tic and Qrqani:Gd lobbyin9 eftortll and protectinq 

t.~ til,lhe of the people to petiticn the Clynguu tor redreaa 

of qrie\'ance$ can b4Ii S\lccell.f';llly QIIl,ul,l.:ed ...nd that , 
S. 178~ would. wieh $OQII =adifio4tiona, 'erve a. an eff.c~ 

tive vehicle tor t~i. re.oLution. T~A Ad3ini.tr4tiGn sh4re. 

~i;~ t~. CO~4~ttee the '1041 of 4ncoucaqin9. rather thaft 

disoOQraqinq, citL~.n and qr.8. roots orq4ni:ation P4rticipa

tlen In government tbtouq~ ~e exerC1S11 ot tund~nt.l , 
ccnstitution41 riqht# to ~aaociatll ana petition tor t~ r.dre$$ 

of l,lrievAnc.a., . 
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1'1'1(1 U!:IpCct.il.r'\ce ot rafa.,. in tl1(1 f'l"q.ll.. tio!l: of l.QbbyUl9 

4cd"i.tHI$ i5 Iw\le:'scocud by ttl'" $>}1'lo.U$ i,.lfU;luql)''':i(ls of tho!! 

I"~ r.obbyl."q Act. ~ U.S,C. SS 261-21<1, The ttxutinq llt..u;uu 

i, indQ1q-':dte in .1 n..r.lbn:' of flNSpectS. 

rlest., <:11(1 ti46 A<:t. ,~oven only l.abbyisl:e 404 to!'!., arq'll"li~ 

~~t~OI'!S ~mpl~Ylnq the~ who.~ 'Ptt~C1P41 purpogq~ is tv 9n~age 

in dct~vitles covered by the ~t..ltute. ~ot only 18 ~11(! 

dctecmin4tl'" of an .l1dtv~dual·s at ocqanl~Jt~on'a ·?rinc~?a~ , 
pucpQ,e~ obV\qu,ly .n e~tccmely ~if!~eult ene. p.rt~eu14cly 

....~.:nll the "pplielbl. "l;atute pro'i~,J'n en.:nin41 pco:scclitiol'. 

d' the only remedy !~c "lol~t~O"', but important lobbYl!l:q 

OC':\i('.!I even ..hen It i:l not the PC1m:ip.' rr.u:'p,ue Qf the 

orqanu:atlon . 

Second, l.n Un~ted Suus ',. u"rd!!!!, 347 U.S. 6l~ !l'J:'';., 

Ith. Supr~ Ceu~t eon~tru.d the 1446 )ct 4. q4v~rninq only 

lobbytnq ,ctivit~e~ involvir.q CCCt4~t$ W~~n Me=beta ot Ccn9~e~. 

labbyinq etfort muat Al$O concan~r~t~ en cong~e"ional £t~ff 

~~b.r', and Any St4t~te ~hich (ail~ lQ requiat4 this 

aspect at :¢bbYl:lq ,tc~ivitHI'$ a JQ<'Jm..."'<1 ~o (nett~ct~If',n"$!I. 

Th4rd, the Supr~m4 CouCt held ~n tn. Hdrri~5 casu tha~ 

SectiOn 1G$ of Tltle 2 ot the United StAt.!! Code ShOuld ~. 

http:f'l"q.ll


~ .. ;. C:n:SlilCn h<lll 1'.91; result"d \,.• .;;.,;t'~c:~~". 

In .I :>:r·ste~<l\."c ;n<lnn<!r, but r.lt.:-'<lt ",t '..";.~ :"'.,, 
;lrOVlyol"d oy lobl.:ti,ts wLth Op"O;:>1tl'1 :n"":·,,,',> 

'n;:;t"tl"""S af ~H! t,1V have be.. ,... ;:l!!I-:1.l1t ;;;;: ",' ,
.. f JUlit:.::e to d .. 5.0IiE ot :'n ,,11 eq... ~.\ol" ~,,.,~,,.~ 



-.
s. nG' wOlla elu<in&u the prQcl... that I hA~ 

de,crib$U. 'It ~o...l~. aDO~9 other thinqs, r~ul&te not only 

,x;\uct.:I ""\th :oIembotrs of Conqrts. tl'!.ellll><tl.ves. !iUt "lao .. ith 

~rs of t.MI COl'lo;r«.sl.onal stetf, l'\tt~t, it wwld provide 

tQt" du.:Ud.n\j Q! repo:ts by t.!:e Comptroller ~n"d. and 'oIOuld 

prov.d" .:iv~l p .. n41~Q. "'hie!!. would blt appropn.a:t. tor ..:;(u. 

of unl.nttfitional violations ot tho Act. We =ntr.usi~t~cal1y 

en.:oo:se. ~,.U: f,,":t;ures of '±e bill. 

IAny cOIOpr.I'.o:fI.~·;e. le9ill.ltion reql,l131dn9 .i.obbytn'i! til.,''':. 

t'-'O r;Jnd~ntal qu• .5~i .... ·.s. !'l'\" first question is whO 111'101.110. 

~ a~d "'to .ho\l~d no~ be eO¥ered by any di.elo$uro provisions 

4t all; :..,'\,. ,.o:oM :p1II!stion ~, the natu:rt and .. tent of the 

d.isclo51.Ue ttHI~ i.s ;-equu:ed it an ol:q.mi;.. tiol'l is covered. 
i 

S. 1765 ~. not, of course. prohibit aay 40t1"it14s at all, , 
but ratn.z $Ol.ly r~1r~s ~sclolur. ot «$sential i~fo~tiO" 


so o;hat :onqros. ~ "::he pu!:h<: cr.n «.".luaul ~.II olCtivltllll. 


:'i"-;'H~t.Ml••S, ;'10 Oillt ...1.1:1.0. ::0 iCit>Q_. ~:uibl. burdenS ;:,n 


~11 o:t~.nil.ttOn$ whicn enqaq. in the ~ hoe 


~o!lbYln9' <!tt'o:tt. "'0:':.::1, are .. '1i~i11 p.'J.t"t- at O\.lE ~':y:!lt.-= 0: ~rt. 


d~cat. or t.o i.nhiott. t.hll ..i~:lnqrt.u. at "tra... root.. Qrqa!u~ 


r4t10no t.o part4¢1p4~e in ~ 1.ql~lat~~ proc..s. w. ~.t 


.b4 cautiQu" not ':0 :::r••t~ i=p::t•• ible adalllisUfitiv. t4$X$ 


http:i"-;'H~t.Ml
http:d.isclo51.Ue


(or ~ll orqanit4tiQt\s whieh lobby inter.altt.atly arA to _void 

disclosures that wLll dlSCOQraqo ~~Lvidual. from sUP?Q~tlnq 

orq~H:"'t!en. wtlo do .u;:-!\ lobhyln<; on Whalf of cause. tlUlt 

by th. various tr.q~erlnq ;:-ritsrla vhich wuutd trioq S. 17'S 

in~o play. S. 1145 contaiAs a dual threshold t~lt. un4sr vhi~h, 
eert<l.l.o nlinh'lal report.ll\'q would be requued tor orqanhationl 

en1aqinq in !ifta.n at ~rw oral 19bbyinq com=unicationl in 

m.e~u; would b. e.tablisbGd :Ot or..an!:utlcu )Deetinq other 

~rlt~rla rn14tinq to e~yendltur.s !or Que.ide lobbyists Qr 

in !ochyinq. tn qeneral, we belieT& that a dULL threshold 

celt is one reason.bl. appcoa;:-h tcwerd the qQal ot 4$.urinq 

S'~leet ot det.4tled publie di.elo~e. without pla~ing 

~mpossibl. '4~rwor~ burdens ~n aere aaA~u~i.h O~ le.1 

¢~s4nil~ ~nd welt-funded Grq4nl~.tions, 

4pplie. to dir~~ lobbytnq a<tiVlt!eS, ano ~h.ir use in 

<;on:unctlOrl .... ith ona a.nother is acoe.pt?l.bl/t-. Th. iniu4l 

th.:••hold te.t toe Jllirti.JQ). repor',;,i:)q contain.d u\ S. nS5 

i. ~n. rlWllber of el,mtaCts hetwen :epreseti.tiltJ,ve. Qr 

Qr<:_,nizatiOtiS and the foederal otfieeu,,, .md. 1!IIIploye.1II cOII.rod 

, , 

http:Jllirti.JQ
http:reason.bl
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by the hill. Direct con~et. wit~ C¢~1r."iQnal ~~r. ¢~ 

,tAff ObVIously -constitute nllbble lndica of the- CllCunt 

ot active 10;'1:.1111\9 carried on l>y "'l'l ofgal\U.ttlon, 1'he 

.:'Ii..t.ence of s'Jet; cor.yen IIIU.t be proven by witrnuJs 

telftU~Cny Althou<;h m4ny COt'l',p:fI.sa.en 0(' st.tt _inuin .c~ 

form of contact (il•. 

Th~ dratter, of tr~ bill, however, chose 15 contact. 

41$ the th~••r~14. Whil$ we un4ec.tand t.h. ratlOnAte for 

the e~lce ot tn. number i5, .hich would allOW ler 

dpprOltU'Iatel.y OM COfltact per _elt i.n each qlUlrterly !J. lin9 

pe#iod, ..., beli.V1II thAt thi, number i$ too 10lot, Ws OIOu14 

find. any mu=b«l' in the :~ru;. ot lS ~ 5.a C01\t.!lCt.. preh·table 

!or- thcr lower thre,hQld tUllt aad Ule ehOlclt ot "I'IUJlber 

~n that ranqe would hAlp .s.ure that small and sporadic 

'obbylnq groups ",Ul M)t b. dilKQu.rilqed troa llIakinG' 

co~~nicat~on. by t~i. r~po~tin9 ~~l~~nt. Almost any 

9r41s rOOt5 Otfanitatlon ~hieh da~. not no~Lly enqafe 

tn lobbyinq can _lilt tJ!.e 1$ <:Ol'!t..ct.s t.1lt U1 '" half d4Y 

of intensive lo~byinq on QnB Individual i.au. at even 

~n "1'1 hQur or toW nt phone i;illlinq_ "'ssuainq "'011 ue 

http:COt'l',p:fI.sa.en


1f5•• tOOts orian1~AtiQn. trQa .~q.qin9 in tne•• activi~i.l • 

.tVen t.)W' cont4t:t. a w••1<. wt\l!II~·. the¥' did IiOt __t to 14 hours 

-of .n d!Ip loyee' s tUlitil "<1:('1111 to UIJ a law enol.l'lh tltreshOld to 

c~ptur. 1~hb1lnq .!tort.. of syffictertt cQnIJequen~e to require 

p.ubli.: auinq . 

.:<Iou exunsive reqin.r~ti!ln .nd reportinq _14 !)e roquirfrd ,f., or<;<'loni%ation. Ln three cirC"lmu....l1C... The fir.. t in.tlu1':" , 
1s vben an 6rq.rtiution ~y s~nd $1.250 or fIlOJ:'C 11\ ,loy 

ql.latterly fitioq pe~iod for the r.tent~on of outsid. lobbylsts. 

We reet that this fiqure i. within. re.lonable ranq••s a 
I 

eov.r~q. threshold (or An aryani:ation hirinq ~tsi4. 


lQl)l;tyi.:It;s althouqfl v. would also tim ac.:.pt.ahle the hiqher st4.l\iiacd. 


of $2;SIIO in the House bill. Tnu \I.Q of • l1011.ar thruho1d 


test Allows tor ealier prOQf And is also closely ti~ to the 


:li.<;jl'lihcance .lAd cxec.enSl.vene•• of An o:rq&nited lQl:tbyinq effort. 


r.P9r~inq requi:r-=-nts i. an -hour. spent- test. far 

o:rqanit4tlQ~. ~ho.. paid reprosentatives spend a total of 

repr•••tU;&tiv .. s. ,,,end 12 OC mor. ~. in .my quart.rly 

Hlin9 p4ri~. lObi!.e U.e inclusion of the ~hOl.lr. ~p..t· 
istandard will tcq~ire lobbyinq ocqaniz.t1cns to .a1ntain , 

http:l1011.ar
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pol.ne '",1:. IoIhi.;:/) they Deet the t.hre.ho14. _ 44vi,uld by the 
I

C:imi••l Oivision .- vnich will ot eour.. hAV. ~ r ••p4~iN 

~tlity ot entorcin9 tbi.. leqisletion in court -- th4t en!$ 

~e't i, an ent~rc••bl. one. It,Ahc~ld be pa••i~l. by con

sult.ir:q tll'''~ sheets or by lntervi_il\<1 <:Q-worlu,re to '/illr1[y 

'~Uf$ ,pent· on lobbyinq ~tivitie.. We not~ th.t the 

~ptrQller Gener.t1 aay prescrib<t un<1er S.ction U Iliniltl.l.ll 

~etivity. ~.e .• -l caU or .. viSit, Such :Itl;ul.ttioft' liU1 enM1\Oe 

~h"", ~ntorce,:,bl.lit.y ot the Act and Avoid int.nun.bl. l)ickuin~ 

lllQUI; how Al4t'1Y minuu...a.:-h a.:eiviey tn.-... But the lI'linillWlll t1_ 

'!%lploy~. before h.e/.he meets thl' t,./'U'lua.,ld ten. 

; S. l7SS also c:orttlll.nS an independent. tbro.t'lold tellt 
I 

:.it.ed ~pon ~tobbyil1<l solieitatiorHJ. ~ ! '>fUI dl$cv,U our 

CO)ectl~n. to this east in acre detail belov. 

WG' nate, f11UUy. t.lt4t the bene.ht 01: .l low.e tl'\t'f!!shold 

:en ~'I in SOllIe rl!speeu ~ dl.lut4d bv tn. lXHIeihllitv 

~t Aft ortUlnUaU04 _1' btt:oIM eUqibl. for ttl. 

::i"MU: thruho:'d. Ttnn. reeot'da IMY Mire to ~ kept to 

S4tlSty the ~rG' .~ttnsiVI! rl!PQrti~ requirc.cnt. becauae 

lE ~h. canstant. poa1Libilit)' tl'\ltt it hi'\1Mr tJU...hol.4. -r b!t 

cro.sed eo..ti.e duri~ tn. reportinq quarter. T'J%tbe~r., 

http:c:orttlll.nS
http:int.nun.bl
http:Iliniltl.l.ll
http:Gener.t1


29 


the !l.OeAt!'!1 Slll1p.\city of trWt "n~r of COt!.U(lt.~ test 

o;-.:tn b4t ~lie,.ted by reportinq ;"~Qlre=-nt. '<'bien t*,}uln 

I50re ~lOIt:.nSlV. t"ccor<1 k;o.pin'il_ t:n otber ;tOrchl, ... lI.i1« the 

record kIUUU'lq.lIecesIJu'y to d"terltii.ne the nWllber of 

CQntacts ~~thln • quarter any be ~.l.tiv.ly .impl.; t~ 

r.po~tlnq of lobbyinq expendlture. that follows covereq* 

wl11, tnevlubly requin II\Qce CQ2Ij>lIIx reeorCi :.c:••pinq, 

Our .::.veet U simp1.)' that liny dUlLl,ti.:n!l.Mid test.. 

.'111\0\.\1<1 be- not-anI:, sl!hple and '.nd.r.t.nd4~l. in it.Jilt, but.. 

thet. thO rflporti.nq and t'e<:vN lteepinq ~ur"ii••houl~ .ho 

I:I'S ~.f).ibl. if it 1s to 'lIIOrll: in f\Ot. dhe:;.uuqinq .DlAll 

10bb''11nq etten.s, 

REPORTING REQUtREMENTS 

Once an orq.ni:ation ls d.t~n3ine4 to be ~lthin the 

.~ld be. AS I St.ted •• riier. t~ Ide. of t.q~lrirt1 

~rgeniz.tiQns enq.qe4 in Only \ncidental lobbYing to file . 
l~•••1abQrate ,cpott$ tr.an m.1or tObbyinq orq~n~~atlcn. i. 

t~A$OnaD!e. Aa ~ q.ne~al principal. w. alAO to.l 

thAt .11 rt?Ctt1nq requ!r~~t. shO~ld be guid~ by tna q041 

ct .icpl.l,cl.ty, so that lcbbyinq or9AnhAtiQnll. Qt Wtu.tAyftr 

.i~•• are not ov.rQurd~~ftd.with d.t.il~ PAp.r wOrk *v.rr 
I 

quart.r., 

http:rflporti.nq
http:l.tiv.ly
http:d"terltii.ne
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Small lobbying elforts which fall under the lo~r 

threshold t •• t of S. 118S would be requited to regilter their 

representativ•• and state the approximate nuaber of individuals 

and orqllni;tationl that are Il\elQl)en of the 100by1n9 oZ'qani'lation 

it•• lf. as well III the ne... of any affiliates of the 

organization. Coapel,ed dl.cic.ure of the identiti•• of 

member. i, specifically lOJ:'bidden. In the -Abbroviaud 

Lobbyi.ng Reporu- provided for in .ection 6 of the bill. the 

oJ:'q~nization would be required to report gifts in .x<:tln of 

$]S.OO, .expenditures for raceptionl, dinner., and 

similar events tor rederal officers or employ.e, where the 

COlt exceed, $500,00. 11 a de'criptlon or the ten issue. concerning 

any·paid employ.e of the organization who ha, engAged in 

lobbYIng cOmmunicAtion', And. description of the me44S 

and ,'eontent of lobbying solicitation. intended to re,sch specified 

nWlltiets of persons. These requltementl seem to UI to be 

reasonable, and require Only the maintenance of relat~vely 

simple time or accounting records provided. however, :hat 

the organi:ation knows at the beginning of the quarter that 

it will not pass through the second threshold. 

1/ We have so.e reservatl0n. concerning the $500.00 eriterion 
lor reeeptlons, dlnners, and shl11ar ",vents. If two l'ederal 
employees consu.ed two hamburger. at a picnic held by 4 covered 
orqa:luation, tl\&t !act would have to bo diselo.ed own though 
the Federal ~ployees were among do:ens or hundreds of partici
pants 4nd thus only A ~inuscule portion of the cost of th. 
event was attributable to their presence. COnsideration should 
be given to.r~iring disclo.ure of such expenditures only where 
A certaln 1II1nl.IILIII percentaqe ot the coot ot the event is 
attributable to the presence ot the Federal employee•• 

http:diselo.ed
http:consu.ed
http:Lobbyi.ng
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In th_ c••• of ~{q.ni%ation. ~.t1nq the htqnar 

ellr••hold ot S. 178$. additional lntor=at1Q~ wou14 n.ve to 

be tile4 both .1 ~rt ot reqiltration pt~.dur•• and actual 

raportinq proee4ut... The ~t9.ni&.tiOft wovld ~ required 

to ~.por~ tn~ name an~ addresa of each Or9ani&.tl~ or 

individual fre. yhich tt had received $3.000 or DOra in 

dues
, 

or ¢Ontri~tion.. Most aiqntflCantly. aach such 

{;Q!1trlbut,ial'l wa..ld I\4ve to be r~port*<1 if the coMribut.l.on, 
wal 'pont in vhola or in part by the orqanttatioa fnr lobbylnq 

activiti"., TI'I.I•• lIMy tasl.l.lt in ella nlHd (-Or lobbyln>; 

otqAnlr4tion. to $.~bli.h much mote alAbQrate accounting 

proc~ut•• t~n alr••dy exist. But ~r. hAsieaIiy. tnis 

pro",1aion haa been critlei~ed al viQlatinq tha right ot 

individuals to remA~n anonymQl.l.1 In their political associationl, 

and to $upport politic«l C4Ulei w1tho~t fear of o.tr4etl~ which 

miqh,t ro~ult from. lIIMIdatory public dbclolur. of their IUp~t't. 

w. t>.li• ..,ft, hOllflver, that disclolure of 11.'JIlJ.fic'!Ult 

corttfi~utor. to a ~ov.rt4 organi~.tion i. conli.t*nt w~th 

~ ear~Cul r4adi~9 of t~~ Supr~ Court'. d.ciaioD i~ 

!luckley v. Vd~o, 42. U,S, 1 OUSt. Ill. that ea•• , u,. court 

ACXnQwtedqed thAt public atlclosore ~f the id.ntit~•• of 

individu4il ~ho had oontribote4 to eleetion e~iqn fundi 

miqhc (~Iuit i~ ~ 4tterre~ce cf the ~rei•• of firlt 
, 

Alll*1'!dIL\ent fr~~>:h;.,.., The eo<ut hdd. ~.r. t.h.\t the pubh,z 

http:tasl.l.lt
http:coMribut.l.on
http:Or9ani&.tl
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disclQsure pr~t.ion. of the tederll El.ctioft C4~p.i9n Act, 
of 'un '''tCAl leTVed lIuch lmp<)rutit Qovll'nlMnt«l lM:.ere"t.., 
tlllt tJHIY IlIrYived euctlnq IKa:ueiny under the <:t'#nltltvt.i6n. 

~h. qov.r~nt.l inter••ts .Irved by the 'teA consisted ot the 

tact thet 4i~lo.~r. ~uld help voters ~ tV41u4te c.ndidst•• 

for federal oftice by p.r.itti~ the voters "to place e.ch 

candidAte in the polit\csi .p.ct~ ~rn preei..ly than il 

often pou1ble aolely <>1'\ til. bastl of part.y labels and 

e~t<Jn spe.chllls,· tbid. at 67. tn 444ition, the COUrt 

re~hfll t.bl'" dhc,\oeun 1o'O".ld deur corruption .lnd,the 

appearanCe f)t corruption in the: Il&ll.p<liqn proc:••• by :u,)o;;inq 

obvious 4ny special fAvors th4t ~ .~cc.l.tul candidAte m~qht 

'!}tv. 'to hia cont:ributm's. Ibid. 1tIe C'"-I1't cited wit.h 

ather people', Kaney (1933). at p. 62: 

Publicity is: Ju.tly commended •• 4 r~y
foc aoeiat .nd indu.t~tal ~t.eA~.. SunliQht 
b ..id to lwI tlwl b4.t ot dl.i"r4et-.nts; 
~tectrle liqht the moat efficient polic~~n. 

of di~clo.u~s: of eont~ibuticn. bac.d on tho t.et thAt any, 
pcrtiOn or the conttibuUon 11 $potftt en J.obbyintJ. and. tM 

~~tal lobbyinq .xpenditu£•• of tna orqanilatiOn e~ed 

1 pereent ot it. budqat. The constitutional te"t such I 

p>;ov,uion I!l\ult Met i's laid out in lluc:kley v. ~ whe.. a 

diselo.ur« of eontributlonj of S10.00 or mo~ to political 

com.ittaa. to inf1~cs: election. w•• upheld. 424 U.S. '2. 

'the COIJirt sUted; 

http:diselo.ur
http:1o'O".ld


33 


. • • we o-ve repeatedly found that compelled 
disclosure, in It••lf, can lettauIIy inftinqe 
on privacy of ••.cciation and beli.' quaran
t~ed: by the f'!nt AIM!~t'lI;. 1ll.1i.. G:ibson 'I. 
r:otid& [..eqhlativo Coaa•• 311 ILl. m-ITUH 1 
",Wl' 'I. ButtOn, i71 U.S. 4U nU)I: Shelton v, 
~r. )~.•19 !k9'O)f Sat•• v. ~Ittl~ 
Rock, 361 U.S, 516 (1'601) ~. Al~ 
'J'5T"'V.S. 445 il9!'i8). - 

lobbyinq. and even a t.~ pennle. of the contributed f~4* 

may be spent on lobbyinq. the naKU. ootw••n t~~ 90v.r~nt.l 

interest in disclosure and en. cOntribution "Y be .0 attenuated 

that we ate 'pproAChinq the outer limit. of constitutionality. 

W. believe that either a ~pecifl.a Pftfcentaqa of the contributed 

tun<1s !'IUt b<l! 4lloc.Ole to the lobbyitl9 eft'oru or the Il.IlIOUnt 

petcentaqa of t~ oeq.ni••tion'$ total budqat so that a rational 

ba.ls exi5ts (or a"UQi~9 power or ~¢ntrQl over tho ge~eral 
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" 

~n ~ndor.~ the provision th4~ req~t~~. dl4CJO~ur. at con

rributLert$ by ran9us or CC~tt'bution ratner thIn eh. pr.~i.e 

.,waOU/'lt', 21 

The teqLstrst;l.an seetion. .of 5, l111So (urtner rl!lquire$ 

" ...neul dlucription at t.twJ IMt)l.od. by wMch. voluntary 

member5hiy Qrq.n.i~.tionl whLab meet til. hiqhfr thre.hoLd 

srriv. ~t theIr po_ielona with re.peet to i.Qi.14t.~n. We 

".,q~ trial tillS r~qutre~ent I, Q4:Y ~••nt to ••~ for I 

verr "eneral desCrlrti~ of whether '\.Ieb d~i.iQn$ dr~ ~d. throuql\ 

~lrector', or thro~qh the di.er~tion of the orq.nl~ation'. paid 

empl<.:lyect. If this lmd.r.t.f\di~<; is aceurate. the lIeC'ti<rn i • 

• \1- "art. ot their qUArt.ely reports, m.1ijot' labbyinq 

orqani¥~tlon. would aluo he r~quired to .tate thc appro~i

~t. amount o( their total expenditure. or. lobbyinq 

21 7hc ~\Isclo,ure Qt ;:;:ontribl\tc.:s' ".taIltll has beltn cl\al
renq¢d AI unconstitutional du~ to the chillinq ettect of 
po.slbi. hars ••me~t from ~helr publication. tn Buckl.? v. 
Vsle<>. '24 U,S. L IUn), ~hO!l Su()n,," Cc.urt njected 4. 
Slm~13r CQntentl¢n on behalf ¢t CDntrlbutorS to rederAl 
electiDn i!QmI!I.itl:ee., It di.d. hOWever....rn t".t I-t «'t',,_l 
h4.rm CQuld be 'r~ ste~inq trom the diaelo.u.:. or .ueh 
contcibuti<N•• lot ....,uld be pcep'u'td to tip t~ ~".ti~ 
tU,tiOI\;d ba'l~ "'l.u,nat diselosurot. H4 V.S. at 72. 

http:IMt)l.od
http:teqLstrst;l.an
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,",odd b"ll ObU<j4!d to' cep"'rt "'holt b,ue. it.:» 1I'1d1 ... 14u:.l 

~eprc.entative. had been co"~e~n$4 with during the preceding 

quarter. a~ infor~~ti¢n a. to the ~o~en~~tio" re~eiv~d by 

each ot these .nd1vldua~•• 11 In addition, the oC94nlzatl0n· 

~~ld have ~¢ provide a ae.~rlrtion of up to JC ~p.eific 

h,ues. on W"hi<::h it hAd lClJbied, atu.! " l)eMc,d description 

record ~eeoin9 ~ould undQubt~dly be mandated for ~!or, 
1¢oQy~n9 orqani1.t10n. by thODe provision., out they .Pf~.r 

to IHI not l),l'Iduiy I)netou, in o::"der to ....lH'e tn.t t.he pubUC 

",iL be pro"'i.d~ .... ltl'! full infonMtion Qn ~rqanh~ eHort. 

::..oas'tItlC SOt.lClTATtONS 

The fie.t of the•• i. the hill'. eov.r~. of -indirect 

lobbyif\<~,~: :.t;..t ii, att.tJtpu: I:<y J.Qbbyi,u to !)rqanh. p.,t.on, 

cun ide the Con".-:';. u~to a campa!qn for 01: a'il~il1l.t ... ertaj,n, 
. , 

lft'ililll~tlQ~. 'l:h .. tall .>1:'011111." that. !lUi:)/1 1IOHcit;JtiOn 

-~.. -- 
31 we 5u<j9'ut. that .. t might ~ $u~B(.::lent aM l.:ss in.:;,'u,.ive 

on lndlvld~.: privacy to r.q~ire th4t tho 1Ia1a1:1 of any 
~~loyee enqaqe:J in lo-!lbyinq :Oe repor':.ld w,it.'lin a ranq•• 
rath~C tha~ the: eMaCt amount. 

http:repor':.ld
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campal"n. ~uld inde~end~ntlt trtq1er r~qistr4tjon _rod 

fepoftinq r<tqture_nts 1! they co.t O\'otr $5.000. In 

~ddition. t~q btll prov~d4. tor ~.fld.t~ry dl,,,104u:e ot 

'lJeh <>1Mpa ..qna 1{ 41'1 ont4ni%:4t;ion mee" • any of the ethel:' 

We 'atron')ly oppose the .tdopeiot. (>t ,HI ind£p.trnhwt 

ellr(lshold tellt b....d on lobbyinq :;Ol~cl.'t4d.on" .100(',' w. 
4re ~elJt.ly concerned ~bO~t the effect ~n rIrIe ASen~nt , 
r iqnts of .(...,.'.I!aud .,~QjJp. whoU ~ r",neeion' i. ttl \1rq" 

... ttHlre to ")II'1IIr('u_. their rlqhts to petitio;! ConqN:tSlJ.' 

ThuS, 'om¢ qroup ~h:ch teck out" ,ill-ql. pai~ A4~rtil.m.nt 

;coliltinq (lv.. r $';,(00) in " n.w.p4~1:' ~upre • .ain<J it. optni.. n 

,,",auld b. f"'tuicild to re'1'_$~lI!r ..."'lllt the O>mClt'S or writers 

ot tn. p.~.t ita.!! :ould expreSS .1~1!.r ".ntlmenta on tn. 

apposite ?41i'. ;:.tot.l<;ted bv ttadiuonai Pirlt ~dmftnt VdlUUIl witnoue 

incut"rtM any 1I11~h 4bll<ta.tion. w. feltl that thi:!! threllhold 

~uld. b.'iltllpeciall) ehlllinq for $~ll. irall root. orqan~zatio~1I 

\<lux! to trQC:l~iminq their ... i_$ to- small inlllltdi4tl audience. 

thoulaftd' oi ~ll~. away !rac w4.nin~ton. o.~. 

01' it :r.;)r<:! pr.,,:aic41 laval. any orqalHzlltiOn :;,. tar (t'fl'lQv.d 

,N4I ell.,la<jHllat.ll'e aeena _III not eo !UlIe IIny dlt.ct lQbbyi,mi/ 

~~nt4at' O~ it. own .~ it o~ly eo monitor the p~r.'$ of its 

http:A4~rtil.m.nt
http:Ol~cl.'t4d.on
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"rq<lnit.lt'Qn!l ~n9'''9~r.'1 in H1tnf1.';,.Int 10\)1;:)/,,:, 1... 

",!.il 1m r~q\Jire~ to dlscl<.ue t./lc,e dtOf~') ",'1." 

:We ,.I,"" not.. r"Q;;cvet, <}PPolll:d tv ':h" ~'''\,'l:''': ,, 
of Lob~l~; $ohc:':.ltlons "':!crc "'1\ 'Ot'l.!n.:,nl .~, ~ .... ' 

:r.t!" "tiler thnu.hold u~stl.l HI. tnC' b~ll..~ .. "'f ,.,;.,, 

, 
c-lra{ul:;;: ;!oouqh drafted to aVOld UU! ':<.)!'.lI,':-t~-_:: 

tn thu .1::,~a. 'the ·lobbyir.<; SChC~t4tI.O(l· ,",1.;,,' 

t><l ~r.t6nded «I l,ntl\lcnce b:qilllauOI\, Ilu~ . ~ -, ;~, 
, 

Jt".L r<lq;:cl!!;t, or :::~u1:'e tlHt r.,..;:i;)lcnt <l: ::'." ,' •. 

http:dlscl<.ue
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the~t personal op~nion., aa ~11 AS ~nic.tl¢ns tb~Qu'n 

boO~" ".w.pe~t• .nd other p~int or brOAdcast ~di., other 

than. paid .dv.rti:flllllCn't5. ar. nQt covet.d. Thus, en. .tafl.qb 

of .OliCitation, ~hich is coveted is "strow. ~nd i. l!~ted 

te ~.. ~en ,u'f'iested t~t ttt. eu:. ot united Su-u,. 

v. )larras, 341 U:S, 612 (~H.(j, holds tn.t raqulat,ion of 

lobbyin9 solic1tation., i. not con,tltutlonally ?e~l•• tbl•• 

A ctoter reldin9 of tn" eaH'. I\<»I.V~U:. wi.ll re.".41 tMit tho 

':;upr.a'lI!!! CCl.U't ~,,,,aehed t!!. qu•• tion ot "'h'thar th., 

type o! rt1uLation co.~ttaven•• eh. Fir.t ~.n~nt eo ~e 

Con.tit!.lt~on., 

J:"'~rt:..tr, t~. COIU't di"eeunted the po•• lbility t:,u,t. throuqh 

a k;,.:;d of !elf~c.n.onhip. ~ incU ... iduals IJol,lld be det.ruJ 

from exercl.lnq their Firat ~~nt riqht. ~1 (equi.tion of 

lobbyinq, In ti<.A!I wQrd, of C!e court: 

rho hatard ot sucn r~str4~nt j, tOOl 
r~mota eOl requ~r~ $trikinq down ~ ,t*:UtO 
.;hich 011 ttS f4Clt ~s othtlnHSu pl.un':':.: 
~it~in ~hc .~ea of conqre.,ional pow~r 
.nd is d•• ~qne' to .atoquard • vital 
~.tion41 il1tere.t. 

:l:>~~. at U6,;t is !t(·tJtlllOrt..:'I th4t t~1I' Court ~e this 

Qb~~):'vati:;:n in * c.no in "'1I11"C the facts inch:,;.,a a letter 



39 


~lcbl:ly~n .. lJOlieit"""lOn" in S. 1765. 

It bas also ~e.n ar9ued that t~~•• po~tion. ot the 

opinion ot t~c Court of App6el. 10 8~kley v. Val~ d••ltnq 

"'1tl1 Sfl;tinn Joe Q:f FOCA give support tQ the vi~ tM; Canqres$ 

cannot toqulate ir41rect lobbyi"... ~ 51' '.2d a2l, 8,,-81& 

I t91!11. ;1\ our view, tllis <lr~\1lII.nt h i.ru:Otr4ct. In 1,!\ct, 

the Court of Appbals ~n Buckley .tate4: 

T~. SupreRe Cour~ has IAdieacod ~it. 
plainiy that 9rOuPS .~kin<J only eo 
.ldvance discussion ot public 1,sue. 
or tfJ ~ntlu.n.c. publ u: opinion canuot 
boll "Guat.ed to qroup....hose rfliatic" 
to poll~ie.l procell•• is direct anQ 
iM.i!llat.e, 

In S. l1aS, ~ are dee1i~ prec:nly with q:nups ...hoISt!! 

roia-don to t'-:.e po:Utical prOc.s. is entirely 1Iirect and. 

intUlI,lte. T!:e SOlicH.4'aonB £e9ul.tted. -111'0 only t.ho•• '.Irq in.. 

dhect eOnuets WJ.tt> ';011.9:'.", 400 only thos. whicll:, f6r trOll; 

b.i~9 non~par~iSAn, ate oalculatGd to CAU•• or pre~nt tn. 

enactment ot leqillation. 

Tb~s. ~ b~lieve thet requtred disclo5ur. of ·lQbbyinq 

$Ollcltations~ is not on~y const~tution41 but praotically 

~nd1spens4ble to. an ethcuve bilL It a" or"iltnil::etion u it'! 

tn. ¢irect lobbying bu.~ness. en.,. tS ev.ry reiltso~ to vAnt 

loboY11I.9 ~tecrts and ,trateqi.,. C4re~ully ¢gordin4t~ 

'Jrallsroo~" ~tl.citations -- ,\5 4nyolUI '",no reAds U-dl w,uhin<Jt.<m 

flew"papersk.nOIoIS •• U'C a f.am.ili4r IUJ~t of lecqe 5c41. 

http:lr~\1lII.nt
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:01:>0y1nq operations. often ch.u'actllriaed IHI. the ~qtO\olt.h .tr~a· 

of lobby!"". ThllS, ....hite apPO$HI9 tht'! '14. of lobbyinq ~OUdh

tlon' ~s an inde~ndent ~iqgetin4 devic~ .....~ tlnu no 

,¢OMtit.lJtion41 prohibit.ioll. in requirin", their d1ltc1I;'O.'I1:e, 

jppljc~blltty at the bill to. lebbyinq activ;tL•• directed 
I 
.at oHi.ci.al. ot the Ex..::utiv., "ranch loOho are lnvoLve4 "'ith 

£li£CU·...VE SR.ANCIl LOBBYING 

the disposition o! any i.aue before Conqre•• ate inct~.a 

4mon9 the lobbylnq cc~nic.tiort. COVeted by the reqi.tratlon 

and teportinq requireaent. of the bili. Th4•• communications 

and ret.ted ex?Onditute$ are counted toward the thr.ShoLd , 

:01' the..' Q!ti.::ials and expel'.ditu[$s ::!lUSt tt. tOlp<:ln.ed IlI'\4"r 


$uct40n$ 6 and 1. 


http:tOlp<:ln.ed
http:oHi.ci.al
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~ Hcvever. th~ t.(lrm "!Qbbyin<,# covIJn!.lr.ic"tion~ ill dqt1nqd to 

inclu~ c~ul'lie4tiQn. to influenee the content c, dilpalition 

of ~ny illue before COflq~.". -lnctudlng any pendin9 or !uture 

bilL rlllliQlutH'lfl, tr>fllity, ncmiMt!.on, IHt.tnnq, report. or 

l.nvesti<;liltifll'l ••• " ; 1l'11 lelllphesi. aeced}. ~ny peB.::,!, 

lS.~•• under c~,.ideratiQn in the £~ecutive Branch have th4 

pctl!lntid fer'll.vl.nq ris. tQ le"i7.lative propo.",h at: ~ , 

(dl'l~ at what point) cOntact. wlth the lx.cutiv. nranch are 

cQverec. EV"n wh.ro tht submis.ion of proposed legislatlon 

,ee~. likely 4t the out.et. & determination mi;nt. later be 

IUde not to ,ubmit I.e<j'isl.ttion QI'I the subje<:.t:. ..... do r.ot 

b<:lie~'" d lobbying bill d•• iqna<l to disclo•• the .cure.a of 

influence on cc~qrQI.ion.l decision·making sho~ld dPply to 

matt.ut! re14t.inq eilSetltially to deliber4tionl ""ithin thlt , 
Exec'utlVO uJ:Il,'1er.. My .uch ,uctenilivtl Executive :Braneh <:ov<l:ralll8 

Ind".";, even lind.,,, S .liqJ. 1! a blll J.!I tH!inq dTatt10d 

.... ithul tM a;lII.e.eu':;J.vft 9rlll\..::h and no similar teqistat:ion h., 

http:fer'll.vl.nq
http:ncmiMt!.on
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edt. ~n even ~Te difficult que.tlCn i. pr.a.~t~ 


~ner. officials of the Ex.~ueive e~anch ceq!n draftinq 


bill. are 9111041"q. or bre b.i~q draft.a. in Con,:e•• , Under , 
S. 171fS ••u pr•••ntly drafted, private orqanuetionl ....ho 


eon~act.d t~ a..~tiv. 49l11ncy in connectiOn w'th tn. po•• ible 


leqisiatlve inlt~ative ~uld ~~ve to count their contact•• hqur, 


.Ad dollars .pent toward the tbr.ahold tests in S. 118$. 


They ~iqht be requir.n to reqlster an4 fe?Qrt on the,. contaet. 


eVlln thOliqn the b111* 41:e&<1y in Cnnqr••• f'llly have no realistic 


.UlY ,1Itq idl1uon•. It i:& tru. th4lt the dbeuniona in the 

txeeutive Branch may roueh incidental:y on the eXiatlnq 

eonqrel.ional propalDl., but the pri~ry emph.sil Qf t~.e 

di.G~s.iorr. wuuld ~ the po•• ibln a.eeutlv~ Br.nen initiative• 

• 1'1 such o:irCllllUltaI\ClI•• tn. nex<.I:O "'ith ttle lequlati". Pf~"S. 

a minim4l. 

7tl.,. prool~ can be .li=in~ted by cefi~inq ~lobbyinq 

c:otll!'lllloie4tioo" 45 ~an oe<1l1 or written cQ1I'l!lUI\ie.tion dirt<:ted 

to,ll r,.d8J:lIl otUce!:" -or «lI'p1oy•• to in.t1I.1e~ the <;:Ontent 

or d1'PQlition of -ny pendin9 b111. r.,olut\oo, treaty, h.4ri~q, 

:lI!po~t. ilW"lutl'1ation. or peruHnq or flll;Vre nomination •• , 

http:in.t1I.1e
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!t ¥Quid ~ ~ntireiy re••OAabl. tor th., ~r.q. of 


:'ltecutl.vf! MId U1iJishtive Branch lotibyiltq to ditfer. When &1'1 
, 
cf94nict,uion ~le.tes with .. ~r of conqr••• Of' key 

staff ~er on poliey matter. prior to introduet1on. of .. 

~,.di,vtdQ4,h, Irl.o will vote or Advise ,.,1th r.II-po11Ct. to "!haU:ller 

bill emer911.. Communlc&tion with ~x.eutiv. Braneh ol!1clal. 

4t An .{ltl), st-Aqe doe" !'lot ha. .... ttlt,- etteet. only if 

!lteel.lti ..i e ;;1:'41\<::11 of!iciaLS late!!' cone.:!: MoMIbeu; lot COnql'ottl' 

or !ltaH pe:.onnel ..ill influen.ee bot aluu't'-td on tho......h.a ..ill 

I>H~lUt.ly pu, on the leqislation, and tht. ordiMlri.ly '..-Hl 

n.Qt occur !.l.'I.til .feer .. bill n•• ~en introduced. W. \10\114 not. 

-Object, however. to coveraq. ot lobbyinq in conneet-ion with 

rresldential nOluniltions prior to tl.. ir Illllllai ... ion to the Senate., 

It'lubyinq to C'CIntacts WU.I! tn. ~pp~Gxill!..t.ly 45,000' thousllOd 

eMploy.~s cl~.~~!ied at CS-15 or 0-6 and AtQ~. ot~ici~l 

t~vac~~~ly bt ~pp~o~ by ExecQtiv. L.vel appo~~t.... 4A4 f¢t 

that ~ea.on it lA ou~ opinion that the pwrpo••• of r.po~tln4 

eX~CltlVe Stanch lO~~Ylng will be etf.ctiv~ly served by 

ouve~in9 only cnnt~ot. ~ttb Executive Level ..ppoint.... Thi. 

appceaon will m.x. it ea.ier tc~ 1¢bby~n1 ¢rq.~\1ar.~0fi. to 

determine wtt.thet c.rt~in ~~ication~ are covetad by tb*, 

http:ordiMlri.ly
http:I>H~lUt.ly
http:influen.ee
http:ltecutl.vf
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:.n S .':.S.c. ss nll thtQUAlh $311i. 

T~e s~~o~d ty~ of exeCUtive Branch ~lobbylnq· covered 

by t~4 b~t concern. commun4cationa to influence the Award 

of qOl'err.mllnt CCrltr.tcta and qt4ntS in 1!xeess of $1,000,000. 

Sec,:;~o::l Ii requite, .lI'iy orq!llnizauon that sub..,it:l " ...ritten bid 
, 

on ,). ~verruM'nt co:ttr.et or 'lUnt or :leex:; t1:o !II04i.!y UI 

e)d,Jll.~ .1 aonteaet or qcant to iJubclit " report to the aqe"'c;, 

involved at tn. t~ tn. bld is suhmltted lor pre.~ly 

at tn. ti~ ~ mqdifiostion is :louqbti and qu.r~tly repqrts 

thereAfUr u.nI;:il the conuact. or 9rAttt 1.!1i .1varded Qt' en. 

mod~fic~tion i. at is noe m.ca. 

ThOl! r.petrl; !!lust include " de:lCl"i~tion of the cont.ract. 

an identl!icatian of certal" ~.id officers, emplOy••• , and 

aqents of the orqAAi.ati~n who sought to influence the aw.r~ 

0' ta. contract or qra~t, 4nd ~n indication ~f the gove~nment 

eontr~etlnq a9~ney ~ho .ouqht to influence ~he ~.ra O~ beh.lf 

~f tn~ Qfqani~atiQO. tn additiOn, the ur~.nitatlQn ~t 

report. it.o e);.p1trnh.t.'U'•• ~ to Influertce tn. _ .. r.1 at tlue , 
specific contract or qrant. qratuities paid ~ ..~y F~rel 

http:co:ttr.et
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offiqer or caplayee resyanslble (or avardint ~h4 eontraet 

of 9fant, and expenditur•• tor any ~nt.~t~\~nt costin. 

",?r. that' S!,..JQ fer oHicer. or employ"" ()~ tM 4~ney 

r~.pen.ible fOr the a~3rd of the contract ~( qrant., 
We 49ree that it t. appropriate to rcquit~ ,~ t?~ 

<If rcpor.. i.:.q by oJ:'qani;stions en tIUH: efforts to t.nn~nee 

the ,v4J:'4 ot substantial qoY.(n~nt contr.ct.. e~t WG 

PQtl~e that the .ttort at the pre.ent time should be 

focu.CNi tin HI.ljer eOfltr.ac"t1I 41102 the typt'. ot Information 

that will be the ~St ~anino!ul to those who ~Yio~ the ,
reports. ~hil. at tne .~e ti~ keepioq the paperwork burden and 

expCf\.IIe of the cantu.ctora and '\.werlUllent o1genei •• to a ~iniJo>.w. 

1'h. Ad.lIIi.nistntion <i.ye1oped a pHJoJO!lal ~or rop¢rtinq 

by, 90lfetMUill'lt \:ontraetOl"S embod.yinq these prbeiplU in 

conneCtlQn .... i.th tlI.. liou'. Judic1a.c'! COIIf11!::.t.e4l" ~n.ideratton 

of H,P. llaO. '" <:epy Qt that propoll41 ia at.taeh..d a. an 

Appandb, If T ""'-y. 1 WQul~ like to Mqhii'lbt .~"er.l. 

dtttetence. ~t\o1"n S. l7S~ and th~ ACa1r.UtrflUon propo••I. , 

On. ,~y di{terence ia in th~ nua~r of contractor. 

~ho ~at r~p¢rt. Tha Administration ..rupessl ~s••• $10,000,000 
1 

:::bre:!lhoH {or the ~O'l'po~tinq requif4ll:ltl:nt. tt b ~.tilMted 

http:contr.ct
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~4Ch y.ar. ~ov.tthq about 40 percent of Atl contrAct ~llar•• 

The eff*et ot thts floor on tne.e 4CttO"' would have been to 

require the filtnq of about ).~~Q qu.rterly raports last year. 

When th_ thr••r.old 1s reduced to $1,000,000 as it i$ under 

S. 11&5, the .sti-.te4 number of required reports ••ch ye.r 

incr••••• to '0,000. and a ~eh qr•• tar p~pgrtion ot tho 

actions are .~t.r~ into throuqh eompotitlve c4d proeodures,' 

to bo u•• ful. It doe. not ••~ advls,ble to cover 10 many 

addltion.l eontract 4Ction. {and ~ ~.n qte.tet n~r of 

I The [).op.n.rent of Juatiee also t .. ~_ui the poSition that 
i 

qrants shculd n~t be covered by the l~i.l.tion at tbe pre.ent, 
ti... We arc e~nvlnced that the ;r4nt-mA~lnq proceas invol~. 

hll Itudied at <\jr••ter l:..nqth in order to arT.!..". ;!It:: .pprgpriatll , 
and ~itable'prineipl.8 fer requlatlo.,. At any rate. a 

very $i~abl. ny~r of ~rant. a(ll to State and loeal ~overn~ 

ments vhi~h ar~ already ••clud.u (rca COverase under the bill. 

w. d~ not do~c~ that t~e(e ~.Y ~e sitUAtianj in which report!n, 

by ~rn1pect~V. 9r~nte.a wouLd be deairable. ~t ~ do nDt 

believe it ij Ippropriate te lump 9(4Dt::s toqether with cnntracta. 



47 

". 


contractinq 1$ in the type of into~tion that mu.t ~ reported, 

aoth J. 11&5 a~d the Administration pcopo.a1 r~uir. the 

tdentitication ot peraona ~ho oontact sweney offiolals to 

influence tr.e aWAt4 or qove~neent contract. and .~olud. purely 

technie~l or adminl.tratLve ~unic.~ionl. 11 Both alao 

"quire ,the identification ot tormer .q.ner .~ptoy••• now 

working for A contractor .~ittinq an aqency ~id or P~PQ'Al. 

Tne Admlntstratl¢n propo•• l do.' ~o !urt~r in ~rovidinq ~.ni"9tul, 
in!cr~.~icn in tn.t At requite. an indic~tiCn ot the d.~r•• of 

COntAct~ cetw••n r~ oontractor and aqebCy ~r.onft4t and a 

e.ployefls. 

S. 1785 10.' further than the ~inistr.tion·. propo,at. 

how.v.,r. in ,.quinnq the fI!IPQrtinq ot expenditure. mad. to 

4/ S. 1185 r'qQir•• the reportirt~ of all pdr.ort. ¥Ro .n94~e in 
communications eo lntlu«nce the 4~ard of ~he contracr. th~rtby 
impllc~tly excludinq tacnnical or administrative communications. 
?he proble~ with th~$ approach Ls that th4 r.portin~ 
req~~rem.nt deP4~d. on tb. indlvidual'. sub1ective intent 
to in!laence the award. The ~n1.tr.tion .pproac~ svoids 
tni. prcblam and i. more inelulive. becau.e it ~.quir•• 
the identification of all company representatives who have 
contacts with the aq_ncy ••c.pt tho.e of a purely technical 
or .~inistrativ. nature. 

, , 

http:req~~rem.nt
http:pcopo.a1
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furni.h~ to aqency employee.. w~ (ore see eon.tdee.bIe dilti· 

C'ulttO'$ i.n i.sohtin9 l!Ieilnillq!ul figures on ellp«ndlell:'... ror ,
example, dU. bid pr.par~tion costa ltlollOd..:!' And hO'k' Are" 

company" mArketing expens., to be allocated ~n9 a number ot 

qoYernment and non-gOvernment contract.? ece.u•• any allocation 

!ormuldt~0" unde~ S. 1785 vtll neea••acily be .tbltrary, en. 
; 

e~p.nditu:t<ll fiqucil it likely to be act!.ticbl e!1d ot litu. 

\"duu, I In ad4itlcn imy S\lCt! exp"",\,Ht.ure ["("portinq would I:'equire, 
,\ C'o.tt,ly ""pac"te IlCCO\lntlr.q systl!lll. t'?tt. Crl/lated by the con.. 

tractor, The Ad~lni8trJtion propos.l does not require the 

ceporttnq of expenditures, but Seetlen lQ)lbl of the pro

pesal direets the otfice ot Tederal Vr~Ufemen~ Policy to study 

~h.t addit.onat i"fo~tion. in~ludinq expenditure•• should 

bft tepo~t.ftd. 

In tna ~re4 ot qift. to ."ency empt~yee., Execut.va O~er 11121 

and i~lcm.nt~nq 4qency ~equ14t.lons currently prohiDtt 

qo~rM~nt. errplOy<htS trom ac.ceptln<\1 !nt. qifu from iru;\J.vid'Jale 

~r comp~niaa thse ~4VO or era saekinq bU$ine•• or contractur.l 

~d .. tion. with tludr a.qem:ry, The Exaclldve Order dna 

requl~ti~n. 4?pLy only to tho e~plQyees ~ho ~ftc.ivft qift•• 

(jOt. ':0 thosa who 11Ya thet!. tn our V10:101. if leqi.slation i3 

de~ad n~ee••~ry ~t the pre,e"t time. it ~uld he pratera.bla 

t.o prohlblt companiet ~rom makin~ qift.. and'ontertaininq 

~P4QY'H!~ dt~.tl'''J:, ratl'!er than raquirinq dhclo.llu. The 

;lrobl~1II i.s not uni.que t.o the contr-ictil'l~ are•• I\oWv.r. and 

http:Execut.va
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snould !:JC iu!drCt:!II~d 11'1 tl".a bro4d~r cont~l(!: r;.( lr.il ,eempllni•• 

that ;u.. requlated by or haVe Oth..:r Ql!alin'1_ ",il!'! qovernll'ent 

aqcm:-lc5. ~I TIN! o.partllWl't1t .,t .tustiC. L••t..wyinq thh 

pro~l~m and "_opes to havol!: r(!e~tldationll i.n this area in 

tile ;nCHlf tutunl', 

The ?",perwork wou14 be sub$tanti",l wIth little incr.ment.l 

'1"in. Section 201tbltl} ot th.e Adlunilllratlon pr¢p¢•• l 

re,~,.' ~1!1i: only t1l'O :oport» -. at ttur U!1e. tn. bId is sub

mitted and aqain l~diately pri¢t tc award -- althouqh 

there is a p!'<wilOion (or 4nn"..1 reports it' the biddlnq 

process should be~ pfatr6cted in a pllrticular situation. 

~NfORCtMENT AND S4NCT!ONS ?~VtSrONS 

$~ctlon~ IJ and 14 ot the bill to ~nitor ~nd to investiqate 

C(!np~~ ••nce "'it;' -en. Act, and to impOle certAin 4dminilltr.llivfl. 

p<ma:ti". l'Qr non-...-i!!ul violatlons. He is 9~\f1!!'" ?O'«!I( to 

s/ we ~'l'.'''l ;>~lI'I.il.lr reS(lrvatl0ns about the !"nj30ttinq of qi!t!\ 
::;...d enti:lf't,Hr.lIlent ~I\d-er sectlons OlD) (:::1 ,Jnd 0) t.o I!l'I-e <txtent 
tl'lel' ..pply to lOboyinq ot Execlitive Sranch OtflCl.lls On 
li!qlSl.ltivc 1'1001:t'<ll'"lI. 

http:lI'I.il.lr
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and L'II\l(t requlationa ,fa "'f!!t', as ~A",>Ii.Qry OpLl1ion.~ intll1rpretinq 

,ub~tantlV~ provt.lont of th+ Act at th. requ•• t of 4ny 

tndivldl.l41. rt the COll\Ftrol~et ".nerd detlU'l:Iin., tM",t; 

attempt to obtain vO~l.Intary camplian~. tnrOll9h in!or~l 

COfi!ur~~ce or conlideration or ~ m.y reter allen \flotation, 

to the At~orl'le:y Goner.1 ~ho coin <leek JII.ndato,ry lnjul\ctive 

..n<! ather a"pt"opr.atc rettcf. AU cri:atnaL il .••• ~w~!!..l~J 

'I1Q1at1.l)l1:1 1Iust be rtferrM ~o t.he Crudr.al Division of t.:,. 

ptGec4u:e, dnd ,4ne1:40nll, we do have dome aeriou, probie=s 
, 

w11;1'1 s(t"er",i p.Uta {If Sect ton t4. '1'1'.. o.rartll',lfnt is :ltronq),-y 

opposed to subseCtion 14 Ie) ot S. l78~. whioh authOrilea t~~ 

CO$ptrol.~r Cenetat to ~rin<j a e1v11 enforcemen~ ACtion it 

~h. Attor~ey Ccn~r ... l has fail~d to b~inq a ~iv\l or crimlndl 

otnforcel!W!nt "etiQIl -",uhin !!ix:oy days .of the Comptroller 

GeneraL', ,.terral. This provisl0n in o~r o~inion un;u't!!iably 

tnvitdeG the: Attorll.Y eer'llH'al " traditvJnal -=:ontroi Qt' gO"ernnent 

. See!io"! :'4, fit~t of ,,1:, til i!UUI tlUt quesl;±i:m a8 ~ 
, 

woe:thtll' tl".(! '\t.t.ocn.oy Ci..!tHi!c41 c.lIn proel!le.: 'otith llti~atiQI'I 

http:t.t.ocn.oy
http:Crudr.al
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r,Ct or the .tr'!t~wbr~b<!ry .toJoto.:tf!lII, or VIl'Q" j..'d'ilI''I"r".:.. ~,'•.,:,' ." 
i . 

~, ~""\det'!ec of ';I10l..lt.!"li1l!l of the .\Ct ;.tli",l~. ';i! .... ,'''! ',-" 

ddY.II. "!II !hlbsec<:10n l4(~i requir'''' ;;\lctl,) ~~".~~.tt~.;:: 

scd.ou.ly (.n;.t("t~ coordu·.,,-tio:! ot th;, ,)OVef;'::lIII!cI",!:', ~-~:.-,,~. I" 

~o yieldtlOr'!S e! t~. ~t by cndu~y reJtric~'~l ~~e ~;~~ 

http:scd.ou.ly
http:I10l..lt
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sbt.y d~Yli. 0::'" nSK tne c...e b&i1U~ cO!I'PrOlllh~ by a f<l:hted 

::t~'lt liUlt. brQuqr.t or t.t.,e C~ptfo~L~f G<!:1ef~l, 1'herefQre, 

the Cepa<"tm&nt WO>lld r~O::ll!!.,.nd the d"hICi.O:l of s>J~.~ct~on 

.tny ci·.. ~l ,anctU;1n !:.!" .. firllt Ylol.at10n of !"i1ulIf to 

it. ",ould appeolor I:hat ,\lQ,eetion ~I:i!el t.l '.):I:1ee'HtSi<ry olof'\U , 
"ndeliH·~ble. 

~.ot be <j1:.tnte4 .tut)loti~y ';0 htlqate CaSes ~("cill.l.e of the 

?otenclal conflict Wlth the Attorney General's re.ponslbi!~ 

aies: ·"0 reeQqnl~e thllt thl' OoilCar,;ment ot }II:1tiC$ will h4V" 

4 resp0:lslbllity to respect the C~~ptroller General's 

::oncil~3.tion eHof';s. l:"l tholle cuo" ....r.ere .:::onci1111tion u 

lnad"'er~ent .... ~olatiQn o! ';he law ;'1' " r.:l .... u·."!ly ,In.cf:>.rnst~eHe<.l 

OtqanlZ~t~Qn ~~ we a:ltic.pate t~at th~ O~p~rtrn~n~ will q~nc~al!y 

ha, ~l1iled" 

http:r~O::ll!!.,.nd
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FlO.}!ly, Whl,e tl",," ccparUlcnt ..qr(l~. tl\,)t; Q(q.&"i,.:r..tiona 
, 

Iko"ld wH ~ Ul:l)"cted ttl unduly bu::-delUIQ!I'lft r ..cotdxoeping 

r~qu1tc!l'lent3 ",hlen !%I19Mt otherwilll b. e*t~bl1'he4 ~y the 
, ", .,' .. ,. . 

maL~t"l.'<}d~ on :ine 13 .ot the ,5.1m. p.aqe be .trlck"'tL 

Subsectton 9(,)) then ~o~td not foreclose tn, e~ptroller . '-. . 

C: Cl<llOtllhr teccrdll or ttl?5e rec';':(411 ke~t i.n t.l~e :ot"dirt4ry 

C;]"::'$", of bu!ilV,e"3~ for.l l~nqer ?erL04 tl'l.:1n the org4nlt<.ltion 

·....uld Ot:-,."","aa kellp such record,. 

ConclusHl!l 

; In ~t'.c f~l'\dt .\I14.1:II,i9", the 'luesuon of '..hetJ~1!H S. 17f!5 

fUnC~lQn::, "ft(f~ en4c~~nt, .)$ .1 .,.a~uable tool in protectH\g 

the< 1Utol<U'lty <}~ ~te leql.L ..~J.'1e proce', "'ltlwut itllPJ.r,qinq 



do $O~ har~ to thO quality ot public d~b.t.. On tho other 

hand, Ite ficllIiy belie.... that t.'1(1 Co=ptroll.u, Gen.tal and the 

JualaCe Oepartlllent aUI (ully cognit..... c of hOY tQrtUO\lS the 

eXl.Stl,!llc'I ot: Slleh orglll"liu.tiolls lIometimes ill, how 4ifficult 

.. t. i.1I for th,UII to eope with cQQlplJ.e4ted rep!).cting require~nu 

qb'en UHI' llll>itllltio~s on tnt/u' budget art<! NnpO'ft!Cr, and 

:'0\,' IJllp¢ttdnt. theil" contrl.bUtiort to con;:rressioJ-M,l resolution 

ot CO!l'.pbclited i".I.I"1S is, MI':! thAt. tl'luy \(1:: f!ntoree the 

:"v vith thltlle ccnaidet'liticO'ls in cHorl. ':'he statute. if 

ehanq-ed in the ~lIIyl thAt 10/1,1 have. 5u\lqslIted, then can beC03Ic 

.J ;r.il.e.U;one in th~ re"tor.lltion ot ?<lol1e eonhdenee tn tnl,! 

qCller_nt. 

I appreCHlte this oppo:::t.unity t.o COM'<!!¥ to the Ccmnitt.tlo 

tho Admini,tration' 3 views 00 thi. ';ery impot:.an:. pi(!CIJ of 

leqt$t.litiQo. 

http:impot:.an
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APPENDIX 

Attached are the Administration's SU~gested amend
ments to H.R. 11S0. the proposed ·Public Oi6closure of 
LObbyinq ~t of 1977,· on the subject of gQvernment 
contracts. 

A s8ctiQn-by-section analysis of the ame~dments 
is also attached. 
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l/alH 

.on;SOMt,:rs TO H,It. USO 

il)" Oflt,,; ",ilt ,-,onh "r~dfr~J Q!(l.crt OT l!fI?loyt:t" 011 Une '1. 

p .. ". 1.., ~nd H ('very atil .. ,. pioil(e "hefe it JlJlPUfl 1n the 


'"ct, and fn~t'rt In lie", th",rct0! tnt ,",onll "Cl>ngf.$~ionU 


_mact ut .employ!!'e:!"; 


el) 	 jJ",lett' tlll~ "Mt/Cllon 011 ~tn. 11, "'Rt <., .Hld insllrt in 114U 
lhertaf ~ perloJ; 

"Tr.e- terti) 'ILl>O}'lI'!S .;;ornwunicOitton' ....nili an or.l or 
vr:~tt'n CO!!!l!''.I!'IieH10II dinea.:! to {A) a con8!'tslional 
~t'm~er Of .mployt't' to influenc. tht cont,nt Of di4~.1-
,l(m of 4"), btll. TUolutiol'l. treaty, noail'"Uon, h". r1t11. 
te'Pott. in""$ttguton 

.nd 	4ft)' 

!l'lvltUiSJltion by th" Ctnlptrot!u Ct:Mul lIl..1tnorhed by 
tht! provisions ot thls Act; Clr (!Ij to any (jeHuf ot tn. 
el(~CU'J.\If br.aneh of the Ct.>vt'rnall!nt HStl!'4 in $.'t1I)n$ 
S~l~ through 5116 o( ftcl" $. United State$ Codit, eo 
irli!uitnct the contellt or cupositi.:rn of (i) .11')' bUl. 
rrs,;!lutioll or nut;- "hicn !l.u bun tlltt"oGu<:'fd or lIub~ 
~itt~ 1~ ~~th~r K~s~ of Congress or .n, report of • 
ro~ttt~~ of Can.r~S$ th~r.~~; {ill .II~ nQm1nation $uQ
~itt.d ot to b. 'Uh=lttcd to th~ S*natc of thr Unit.d Statrs 
or ii_I} arty oe~rlns or tnv~$tJBatlon being conducted by thit 
Cong,t.",. or any .uthorl.lri cOUll'lhtee o:r $ubcOUlHt.e tht!r~t," 

3. 	 b:;.I'~.u; t"e "1)::1 af'p • .H~ O~ Unt! 1>, p.g~ 1, 4~.det. the "on! "Act" 
"her~"er 1!. ,1pp•• r, and HISrtt in lieu thctecf th. word, "TH1. I", 

n.lt>t. th. vord "or" vh",u it first "'I'P••U on !In. 12 aM 16 on-. pat. ~) and ,1d4 thr vords :01 o. :~j nf the rulr~ issurd pursuant 
to h',non 10)" ',(t~r "6" Qn those UIIIlt' lin.~, 
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TULE n 

steTlor; :01, 

::1 ,j <iH(f~?:jon of lilt' ("ontun and ;11' indlt,t1ofl of itt ufhutrd 

bu thAn 20 CQa::;Il1,lnl,,»tHIIU dncrlblfd in (l), Il"Id, fn addiUon, an ,
!d~tifl(atjon of thos~ VPTsont vho sad, 2D Of $Or~ such eo~nicat1on'; 
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J 

ldtr.tifitd Ulld.r secTion 101(~){J) htld in tn. ~'~~uttVt _,.ney to 
during hi~ last 1 ).ars of tarlo~~t v!th tht 

",bieh tht bid ot pr(>rO$;lj \"U $",t!'lIIitud/agtl'ley it Vith!ll th# thU. 

?r,~edl~G th, ~ld or prC,OS.l 'ubClsiion 
e,f.lt,.,d.H l'uu."vch IIff'On ~"d at any ttlll1' h.,!'! ""1 tllplo),,,, or cUie", 

:11( l.ast u tht nOll' tilt (!rg.m~ut1on .,,!ollits a bid cor pro~I(,,,.d. ar.nu.lly 
~ntil I~lrd or canco:lation 

.fur the ,litH ttPC'rt/and ag.l.in pfl-,r to ~I'\f' d\l,ud of the contUtti 

for tht (ontract; 

,
rtportS I.ttr~ r~C',vtd~ .nJ 



4 

SEcrlOO liHte), 

(1) ....nieh. in ,"",0..« or 1t! pUt,U (Al J"l'eiftealty lIuthor1:eiI ,,"4 .. , 
tr1ter). e.t.~ll.h.d ~1 en txeeutivt ord.r to bf kept ••eret 1n ~hl 
inttrnt .,f natlond dthnu or fouta!'! ~ol1cy .aM tal if 11l fact 
proJl~r1)' d.u.1fhd pursuant to :lll-Ch EucutiVe order; or 

DireCtor 0: thlt CHI!. of t'faMgfttnt .Iod 8\.!di.H. , 
StcttO$ :;0:' 

~u:r,~ ... r ~l :11 'tr.j.':~ (('It r.poru nq1.llrec by t.!tis Title "eU or $hc\,Il4 

h.lve !:Ire;') f~i.('c. ThlS r.qvlrl!"cuent. IHho't'llU. $1\,&11 not .$uo.rsedl' :any 

$rCTIO~ 2(1), 

?rolil$i\!lns oi :~.il Til I,' ir. lc~otdJlnct vith t::.t ll'r:lvj~!:-lT$ of s\.Ib

I 
ch,aptlr (t.of Chi.lp(H 5 of Title $, i.::'Iite-d Stl(U Cod.; .,,0 

U: prQvi<!e c01"ltit""lt'lt ,usauntt ,and o\"erlii!:~'It d JlJer:cy tll!ple~ 
, 

~nt,)t1o:: of .r..J prO'lUil:'M of toil! THlt', 
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teo H'.k volynt;lry (oarli~l\clt IoIlth th!~ Ttth: -prior to' tht Hhrul 
,. . 


of ~;I ali.!!:;>?.: n"I.iH )Ol'! tt; til., AttOrn.)' <:uli't~l ",!'In, it .pp••" th,at 


SECTlor; :O~. 

pus,nt.nl.on. 

SEcnos ~()6, 

J 
rot purpos~s oj t~is Tit,,- 

not lillliad to, eOI'l(r.Jets. options, (J.i",•• btliu,r<lll .lS;Uf""ta and: 
: 

eh"",f orcius: 

http:pus,nt.nl.on
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I~' ::'~f' r"j;lNdMt ff-Olllrf'tUlIU ,,[ U~t::'c", ::)1 Ar,4 th. u(:tlul 

I 
J.1"'.;1"~ ...~"il(~~.. t'<t~ <;<l U'nion 101 $,,~ll t~tt dt.u on O<:llI~.r I. :011S. 
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1/15/7 : 

SECTION BY SECTION ANALYSIS 

The proposed am~ndm~nts to H.R. 1180 are addressed to th~ 
bill as i~ is currently amended .n ~hc Subcommittee on 
"'d;r~:HStt6~:';C' La\., dnd Covernmental Relatior.s of the House 
Jud!¢la:y Comm.ttee. 

A.nl/!!'ld1"lent ~;c, l, "Tn)s ane:"lc.ment ;:'-i!)"'5 the lobbying portion 
of :!-1<, liE;;. iltl'J I (Amendment t,(L ~. concerning Covutu'l'lt!:nt 
Contract ~C:~VltleS adds Tltle Ill. 

A.~,e:!dm4nt ,~;o, 2', This amendment. redafir)!" t.he term "lobbyifl9 
COIf'~":,d.lnl(:atlons'·, '!'he amendment restructures the current 
definitlon in ~,? 1180 and makes cleAr that in order for <I 
cOI1\":"iul"Iicati::"n to bt' a "lobbying C'o~JTI\.lnlC'atlon" .... l.th respect 
tt" an exec''':::'.'e br<>rtch official. it muSt be dire".:ted to that 
pftielal to influence 0 matter Oe!ore CCn9reS$. A ~lobbyin9 
CCH'II(.1unicatl;,n" cou!d COl'lcer:1 ar.y bl1:, reS'olution or tr¢itty 
whieh ha,. bcen i:lt:cduced HI either HOase Qf Conqress. or l.n 
the c''l$e cf a t.reaty. "'hlC~ h.as been 5ut:.nit:t.ed to Conqres$
"r.d any rc'p!'Irt of a CCrrlmltte-e ot cOngress. 

AlthOUI{:-, ,,'iI ceot:'nue to explo.e tho! issue. it is our judq
~en~ at th:! t~~c that ~lth respec~ to centact with cover4d 
executive :~anch o~flcials {but not necessarily with con
g:~s,..o~al p~rsonnC1 ccrrnuniCatlOns prior to introductiQn 
Of' s ..bm)ssi:l:"1 should not be a 91 0 bbyinq cOlMlunication", The 
pnm,af',' :C,iuon for t!':.s pOSltlOn lS th.at such pt'e"'inttod'..:c~ 
tion contae~$ wit~ ex~cut.ve branch oftie~~ls would gre4tly 
expand C?Ve::ilg-c of executive bra.:!cn contacts into -ereb$ th,..t 
should be ~.'!. foc!Js of a separatE' bil: or tXeC\ltive order. 
Lil!'ntin~ the eO'Jera9(' Qf those of!icers paid in accordanele' 
wit;, the CMH:'utlve schedule in F..R. llSO to bUh. t'le'solu
tions and trcdtles after introduction of 5ubmi!sion (I) df'aws 
a clear bne lI'Ia:'lq~9 th~ tlme at \ofhiCh ~lobbyin€j COItlJ'l\\lrdCA
tioM" "",.1 Desin, (21 includes toe !nOst influential e.'IC(H.:utive 
branCh ccr-..,:,::.:r.ications wit.hout general elleCutive branch eover
.aqe <lind 131 bec.luse o! tht> exumsi\'e review the bills. rcsolu
tions ann ~::eaties rccelV~ after ~ntroduction or SUbMission hy 

the Congress, do~s not exclvd~ sig"lfi~an~ communication$. 

The amendmer.t ",culd c:ov-,.r nominations after $ubrlissiofl to the 
Sen~te and also du::~n; thc devclo~er.t of the nomination 
within thc ex~cutive br~nc:h since in thi$ unique area contacts 
prior to thE' subrdllS)On of thE' nomi.nation to th:~ Senate lu'e 
critical end ordinanly \o{i~hll1 <l .limited time frailit'. The 
amendment "'Qvld also cover hearings and irweSt19atlQnS bein9 
cond<.;cted HI Congress, but ::lot those conducted in thot execu
tlV~ brAtlc:;', 
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EX~~u~ive br~r.~h tulem~kinq. hearings, ln vestigation., 
ad)udtc.JItl'Ons and slmlliH ~)l:clu$ivl! e,'(ccutlve branch lI<:tivi
ta: are nOt covered under the' 'do{inltion of ~10bl:)yjtlq communi· 
catlons.~ ),1'1 entirely dlfferent set of consid~rat!ons 1'5 
r(!!-evan.: te '<I'hat lobbyinq disdQsure and r-eqisUation provision 

I'I'I1J.}".be appr:;;:Hiatc 'to cover CoJl'll'lunicatl0ns to ).n{lue:1ce those 
activ.i.tl~s, It is litronql), felt that they sh!')1.l1d be the 
suh)ect of is scp~rate elll, 

M(!ndtll'Hl~ :-.10, 1. Thi!l! aMendrner,( mai>es tbe definitl0Mcontained 
in sectlOn 2 of K,~, 1180 applicable ~o the entire Act and 
changes the word ~Act" where it otherw~se appesrs 1n Title I 
to ~Tit1o 1". AddalOl"lal oeh:ations for 'htl>l !I appear in 
sec-tlon 206. 

Amefldroent ~,lc. 4. This nmendmer.t makes the elvil and crlminal 
p~ov1S:'O!'ls d sectl.M DIal and (b) of 7lele I appliC4ble to 
the requorements for reports in scct;on 201, the record 
keeping r~q~lr~ments o! sectiOn 202 and the regu14tion $ 

promulgatec under section ZOJ. 

Ame'ncmer.t ~o. S. 7~i$ arnendmen';. .l.d<is '!'l.tle H eo ILR. 1180 
pro,.'Hflng covera1}e o! Governt:lent contractS. 

Tho ?rovi:$~C!:s concerning Cover:l/nent contracts ha .... e been J'Md.e 
a scpdrate Tl t le l:>(*cause the et !,,'rts of Cover;';/11ct'lt. contractors 
to obtiHt'I Gc\:ernmen~ contrActf .o;':1! !:.:ndament.:tt1y ddferent 
from the ·lcbb}'l.ng of members of t~¢ legislatlve tHaAcn concer!"!~ 
ing matters l;!;:.fore Congntss, T!'>e oi:::ectH'l'd' of these activi'".ies 
are diffe'!'cnt, dif!erent peot',~e are "t'!'.'ol'led .... itn these activi
tieS, the ~O$tS as~oeiatcd with the ~arketinq of goods and 
SetVic/ts are dlffcn-nt: from ~lobbYit!q" expenses, and the 
preparation of bids and pro90sals and th4 admini5tra~ion of 
eon~racts are'not ty?i~~lly conSldere~ lobby~n9 aCtlvities. 
It .....ould th.erefore b~ mi5il,adinq to i.nclude corttractinq 
acti¥i~ies wlth the lobbying activ:ties of a corporation. 
Title I: does not cover grantS by the ~~eCvtive agenCies. 
Tl".is docs no" mean that qrar;ts shoul:! net be co.... ered. but 
reeOU:llZeS that grants Cimnot bc covered in the Sdll'e ,Janner 
as Cover~~ent cc~t~act$. rur~hcr s~~dy is r.ecessary. however, 
b~fo~e proV:.Slons covering grants can b~ devised. II: should 
be /'Iote-c that tnll se"q:1'1em:s of grant ma)(ing upon Whlcn di5c:'o~ 
SIJres coulc practically be required :r.,)y be t'lllatively :l1M1l 
if qrants tc· Statl!' and loc.!!l qQvenuflents, to State educ.ational 
institutions and nondiscretionary gran~$ are I!'~cluded, 
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Sect:.o.n 201 (al req\,ures th"t every Otq<lr,j,lation ""hi,...o submit_ 
a bld cr proposal to a~ ~Xccut1ve ~9cncy on a cantr'ct which 
co~ld rea$or.~bJy be ex?@cted to h~ve a value of $10,000.000 
or more Shall fite a report vith t~~ Administrator Qf the 
Office of f.;dcr4: Proc'.,;~emC!'nt ;ol!.<:y with respect to that 
cOntraCL 7::~s -cans that every o::ganl'Z<HiOn shail subr..H. 
i'I report cov"!!'l:19 .ts QW'n ..etl·/~tl.e5 ar.d the' act.ivitie'S Q! 
each o! Its a!::liatcs, Qff\cials, Of aqents unless that 
af!i}.ate, ~!!.cidl or aqcnt has file~ A report under this 
sectio~ of wh~ch ., further repert would be dupl~cative. Tni. 
applies to each contract mod~fic~tion, claim change order. 
or option wh!ch equals or exceedS SI0,OOO,OOO. For ex~,ple. 
a report ~outd be requ.red for a contrACt. of S15,QOO,OOO. and 
for a !12,OOC.CoO $upp;~~entdl aqreement to the contr~ct, but 
a :epGh. I."¢~ld net btt req·.ared L1nd the Administrator CQuld 
not se~<l-:<ltel': requi:l'!' under UtCt~cn lOtiD) HI! for an 
a1'le.~d::"l'!'nt to ttl!! contract of len than SlO,OOO,oca. ThlS 
Sl'!'ct:.c:: would be appl:.::abte to each executiVe .agency. withIn 
t::e r.eilrnrq C!' Sfr::tte:: lOS of ':"a:e $, United States Code, 
The de:i,,<t~::n:i' cor.t:'!l::~d. in section Z "IorOuld ~e applicable 
~o'tr,a 7tt~e. 

Each r~por~ sr.,):'l CG,lntain an identif~cation of the orqaniza~ 
tion ~4~~ng the bid or proposal and a cescri~t\on o! the 
contract. The r~?ort shilll also indicate the estimated value 
of the con~r.lC~ but :t 19 nat lr.tlHlded to result in the 
di$cl~s~He of cC:'1!ldential financul :t'lfot"rnation ot" other 
infor::"a~~cn w~~ch would be- prejudicial to t!'le objectivity 
or fi!~::'1"'sS of t~e bid "race-ss. In a situatlon whe=e the 
report~:'1g or9dnizAtion belleves that the filing would re-quit"e 
the dis~losl.1re of confidet'ltial information and .... !'len pen~itted 
l::y req:.llations of the Administrator, t.he organization may 
report the estH''\ated value of the COt'ltUCt in ranges. 

Sectio."'i 2Cl fll) (3: retl'.:i.a$ that each report identify every 
otIicer, duector. elf'ptoyee, affiliate. or 3-gen 0: t.hO'! 
oT<;j<ln:':ation or any ether p-e:$On 0.1." orqa:'l.i:zation iJ.cting en 
be:talf of the orga"iution who COlM'!unicates with an officer 
or: e;-;;:oyee of ~hjJ exec'.l<.:ivc aqency Ot a.ny conSl,lltan<.: Ol:' 
member o! an"; lH.h'lsory COl!'PHttee of the executive aqency
if they "~re involved With the award or administration of 
the c~~~ract, lThe te:m officer and em~lcyee of t~e execu
tlve 4qe~cf are lnt~rdecl '.:0 have the meanin9 set fort~ in 
sectlo~ 210~ and Z105 of Title 5, United States Code.} 
CQm:lIuf'licat.ons which e'lt'clusiveh' concern te,:h.nIcal or admini
str:ati,.,e 4SpeC~$ of ~ht! contr<t<:t ,He not cQl!\tfIunicat.ions IoIh.l.ch 
would reqUire ~he identification of the organi:atiQn'$ 
employees or which wOu!~ COUht in the totals requll:'ed hy 
section ZOlfal 14), Th~ tech~ica1 or adminis~rative ~atters 
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..oula In:;luc~ (.h$C'.I5510n5 .o! ccntfilCt :tf,<'-:j!;;" .' 

requ. re!'lents, pa'/ment and de: t vet)' pro'.'; S l :1;\'\, ,;; \: 


a$$:.lran<;e'S t('qu1:-ett:ents, et.c,. as dt::a ,f.":'J:~::"; 

fflarketinq. adjus::ment aeelonq. prol'l¢::lo:;,\l '.'f ". I: 

di5C'JS1Bons, t:lthln these p.u'a!'let.p.tS 'l~d ,;;y!,', 

prO"::'$ion5 of the Ad:tl.nistratlve rn)c,;:l',;;<'::. \<' 


stT,'I':or p.H"S\lant to section 20]lbl 1:> "Y;;"f7',"; 

pl~::ely ae!,;-.e dtt.' type of t.echnlc,)! ;\!,!,! ,.'::"",-,. 


mat:ers e~em?ted from tnts sectIon. 

: ; ,.:It is feCOO~l;:ed tha:: the date ""hen tr:·~ ,'::;:';:' 

beq:ns ....:li :lO~ be obdous ~n ali Sl';:J..l::,ons, 

parJ."C: ends 'oIltn the ,:,on0:1:';S10n of the $l:,)rr, 

,)ct~C". We bel1cvP' th.at t.'1e AdnintSU'Jt';, ~:, : .• \, 

l'u~e~l"in'9 ':.0 ::lor'? s'Jr-ely and r-e-'l!"l.t"gl;::,' ',''>' ;: •...• ,. "" 

beg:.~l',:nq t.:"!<O' p-er~ods thar. ::iln bt> dCOL' ::':,' '.'1"',' ~, 

prC"'l$lO;"l, ;,;e •• could @xpoec: :l',~ ,l,c!~I~,l$~t.l:·: ',. :-:.~ 

:u1,*$ \If'~d,,,r s~ctl0n 20)lbl IoIIH¢!i ar<~ cc:,,,~:;;~,,· ~ . ',' 

dis~los~re ~~:?cses of thIS T:tle dod ~:~~ ~~., :"~., 


lI:(;>ep ':.r.tt rep:rt!ng burden to .'J :n1n1IT....;r!l. 


I!"l ):.!,Jit~on ~o laentl!Ylnq ,Jr,,' O::lC'-'f, ~:;.,~'": ,,~ 
lIf!';:Jtl}, d;'lo:! tlqP.~t of the or("l,Jnl:at~~ l:::: 
ant! orgilr'li:!J~1.or, acting on behal! o~ !~"J :,: :\'., 
Sq~~~~Hl ZO! III ~)) ~~e orqani;ao.:cr: ::l'.l~: ;::~;;'.. ;.; •. , :,;, 

descripticn :f t~e datleS ~! these pcr':~s ~~,: .: :.\' 
wlt!1 resr~c':. to: the contrac,;. It!$ i:·:~",n;l,!; ',' " 
tlC:'", o! the ::!utlQS be suf!:-:ieMl'.. det..i~:'.!d ~. ;,,,~~ '" 
und~rs.ta ..d~:",9 ct t!':e respcns:bdl~~'.lS :: ~~.: :'-:'":~' .: 
organi;.atp..:l', Io'it,:, r~g<lrd ":;) ::ht!" cO!"l,:,:r.J-~':. 7::,:,:" ,,', 
sr.culd nOt :-eq;.H:-e a detaij,ed or burd~~5::;-l: ::..:~~' 
CACOl'lS to ~:1dici\te the ?u:-?Ose of ~r.e ":~::"""r".:r:',:j'. ';-' 

;;H.!~$Or. to ...ho;:'. the cor..mtH~ic~t.ion was d~~~ct.ej, '~-'!; l' 
org.! .. i'll3tlO" is retair.Eco by the re?o:,,':.:n.: Cto:,J~.. : I:, 
m.:lln~s cc>m"""n.Cat,lOl'.-, 'oIlt.h ;:::j:'1trdC~ln:} ,)",~s.j" .... ,.; ,~ 
t.ive A<;<e-t1CY, the or:,,::,i;:.:lt~Or. I'II'!S: be :::!!::'~,':.::;,.: .:',: 

UI;': :es (>x?l"ir.ed as "'f!'1~ '):$ o:.he emF'lcye~s C :.;., ',: ;,,' 

who ~ad~ t~(> comrountc3tion$, 


':"t:e oVErwhe:::>inq maJodt.}' of ccrtf')c'.;S ..~;';.;:, .':.,"" .,', 
exce's Of $lQ.OOO.QOO are entereo ;nt.o ?u~s~.J-n~ :~ ~ .. ; 
cont.fActin'2' ?rocedunes, forma! aC'.·ert~Slnq ;;::~;"'::'_:"c " 
used for C:;;ler,lLt acnons ~f $10,000,000 or ::,;::', ~;'I 
abc'..,it )1 Q: r.l'lese prccuref"ents. Sec>luse t:h' "'-fl' ~ 
cor,t.f-1Ct oc:;,,,r5 by;l publ:" open~nq of se":>.o'.; ::;11, .. 
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a~a:d is ordi~arlly made to t~e ~OW~~t responsive, responeible 
b.dder and hecause imprQpri~tie, ~re ~4rcfully wa~ch~d by 
tne CQmpe~itors for such awa~rl5. tn~ ·~tentidtly useful 
impact of this leg.slatlcn upon formally adver~i,&d procure
ments :5 si~ntfteJntly l~ss than in negotlatec p~~curem¢nt$. 
Ne90tlat~d prccurem*nt proc~dur~~ ene~Jraqe and indeed are 
dep.mdent UVO~ t~Orovqh ,a"d complet.,d d.Sct!'";slOn5 betloolt'en 
contractor perscnnel and contrdctinq personnel of the 
e"t'CJt:ve agen,,:.;!s, 7MC'sQ cOr".!'IIUnicatlons ar~ crucial to 
the S"Jc::ess of M'7,;.:rtuted proC''Jrements and It i.s not tho inten
t;.on of ttwse prOV1.1HOOS to chllL di.sparage Of make these 
cOlVunicatlOnS IIvspeet. It i$, nOloolever, the int:endon of 
the~e pr~vis.cns on these hiqh v~luc governme~t contracts 
to dlsclosc who ~t is thJt co~~unicates ~lth Gove;nmcn~ 
contracting officials and what these persc;"J<;;' responsibilities 
are in the process. The$c requirements ar~ 1ntend~d to be 
com~:ementarl to the e~l5tinq body o! la~ ar.j regu1atlOns 
des-l.jned to 'l:,aure th': fairness and competi.t~ye nature of 
gO\,ern::tent pr:':::::.Jremcnt. 

Sect~OI'! ZOl!.'!l :·C teq:.Jires tn,,':. in aden ion to tne requi.re-. 
me!':t.s of'SeCtJon 201(<'11 (J}, t!'lose persons identified in 
st"ct~or, 2011al(Jt rj!pC:"t if the:;' havp. had during r.he Slur,~ 
re;;-::.rti:::; ?er:od :1101"(> than !l. ...e out. less r.han twenty communi .. 
catl.cns and .. lso wheth~t' !!.hey ~ .. ·:e hac more t.~an twenty .. 
Cv~~~~lcdt.ion$. The purpos~ of t.his requirement is to 
mol''.! ['J11], dis,,:ose .. he degrl)'l} of con!!.act 1n !.:road ranqe 
these individudls ~Ad dutlnq the contract.ing award prOCess. 
As :n s~ction 101!a) I),. contra:ts of an ~~cl~sl~ely technical 
0:' ddlhlnis';.rative: nature need :tOt h~ (:Q'J.nted. 

Sect.ion 1C!I'); lSI n!!'c¢qnltos t~e e,xist{.>nc~ of and seeks to 
l.dentl~Y and ~uantif}' whAt ~an he ., special r~lationship 
bet. ...·t"'.!n contrActinq personnel Qf M: el<ec!Jtive agency and 
forrrE't 1t;;;p!:::'f~es <:o! thAt. Slime ,H;l~nci" The $t"ct:ion reqIJires 
a desc!'lpt.icn ::l;" t.he posit.jon And dut.ie:; .... hich dny officer. 
di:e:~o:, e~Fl~yee. a!!iliate ~r Jqent or ot~e: person 
iC:e~.::f;e~ ~n .section 20!fJ:l) 131 ~eld during t.hlS laSt thre. 
years o~ ~rt"iolc:rJ11ent In an exec:Jtlve aqency to which the- bid 
or proposal rws been !lubr,,.ttec. thiS :::epon.:'ng require-unt 
is .aCltviJted it such person waS eMployed with the execut.ive 
a"en:::y ,,·ithin th! ee calendar yerlrs prec<C'dlr:g bi:i or proposal 
Sub~lSS10n ant! if the prlor posit;cn ...·as at or above grade 
GS-l: of ~he General .sch~du;e ~! the Fosition WAS a ci\+iHan 
pos!tior;, or :~ t.he poslt.ion ",U d l":',ili:.ary position, if 
the ?OSI':.lcn ...·as ilt. Of above Fa,' qtad~ 0-2. .~ report. 
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,",ouid b'(> requited !.lnder this .'leCuon for 11 COfltract.Ot's 

er.ploye-es ·...00. 1I1thouqh t.hey mlly not. have been (:.lll-ti:ne 

memters of the competitiVe elVll ~e:v.:e, were an employpu, 

a conS'Jl::ant or ~ ;"lembe( ot an advlSO:-Y C'olMlittee of an 

e)!:ecutn'l! ".gene':' ;oithHI the past tll:ree calendar years and 

.ho rece~\'<:,d " s<l!ary at <1 rate in e;s:ccss of a m:nimum tale 

at tn" UJT>C Q~ such $i'r',ployment wh}Ch rate ·..as greater than 

thJ~ of a GS·ll or 0-2, 


. Ttli:!' best eSt.lIf>"te is t!'lat t,"~rt! ar1!' "ppro;umatnly 60{l contr.lct 
.let lans, annu;; II '/ of S1'. ooe, ODe or ~ore. These prccoTement.S 
account'!Of apPtoxima~eiy 40l of all contract dollars expended. 
We belie'.'c ..."Hn the us.:! of the $10,::100,000 threshold 
maXill'l).!ell ef!~ct.i\'c tCpottlng uncer thl$ T)tl~ withQut 
?1aCtl'H];1) siqr:i!i-cdi'H rt?po!'t.lr:q and r.cord );e~pi"q req\JHe~ 
~ent 01'1 :h~5e eo~e!dctors ~ho arc ~5t li;ely to ~c unable 
to r'!s;:-onj e:'!:cier:tly ':.0 :.n(!m, 

Ie ~!' <::-)";7"';::+:: tf1<1t t:-.t: Cu;'!:ptrolle!" Ce~eI'4! and ot~er 'l1en~J,es 

:;f GO'Je:enre:r: ',.;no have aCCi}S$ to ~hj? r .. ccrds and rt!'pcrt$ of 

th~Se QrqiL"I,;,ul':.:.C'rs, as "'ell as ;·"embt!'rs_ 01 tr.e P'Joltc, "'lll 

be ,H,!:et to ,;3:1:1 :-eport to t::e Ad;O:;l:1lst:;'ator and the ccncernll"d 

a~e:lc. es lI~?(!a ril:\CiH 0 ( i :'lappropt i ate <lct. '\flt i eS on ber.a If 

ct or by the crqa~~l4:1on. 
, 
See~lor. Le;. :::.j !'~q-.:ire5 t.hat the re.,orts req\urec by S~ctio:l :at'llta) 
se-riled-at. s~c~ :"~e and In such ~anne~ as the Adml~istrator of 
t.he Of f H'(; 0: r~de:J 1. PfOC\,lre.(l"~f1t Pel icy prescribed in l."c<jIulations • 
...·Inch m\ls~ ::t: :ssued in CCr::Ot'll'lHi' with .ucchapter 2: of Chdpcer 5 
of ~.tluI5, :~~ ~n:ted States Cede, The reports at a mlnimum 
shoulc b¢ ::!<:::c t.~' all bidcers o~ otfe:ors at the time they sUbl1lit 
a ti.e or ~:ppcsal. at t.he e~d of each t~elve-~or.th period dfcer tne 
f,fst repOrt .1 an award has not been made or th~ procurement 
canceled a~G a<;linn i:,~,.,<:!'diatel.Y prlo~ to the a~ard ,,! the CO:ltrdct. 
!t 15 the l,t'.tIHlt o! t.hiS Sect 101'1 that the AdmIr.~stratOr lIuni.'!\lZe 
the [,lerH')-:') J.')t'~w"er_ :he lilttef report dr.d the award of the contract. 
dUtlng "h.\t;~, acji~lo"'li'd c::mt ..cts ln19ht ~e J'l',ade. The content of 
til'! t':1:,;'.),: shGulC b~ con~ider~d in ~,"le ava:=s pl'ocess by :;.!'.e 
eX&::·"::l'."~ ol:;enc;', lit'·..:e'!,;.r, it .5. not t:;e int~nt. of this t.:tle to, 
<tstJc::sh' ~,12.':'; a r¢'pcr~ l.ndic;:;t • .I19 ;:;u~stlOl'lal:>le actlvit:r .. :1: 
.I11?t:'-'!ssarli'i reS\l~~ In t.he cancel1af.l.on or at.her AdVerse .act lOr. WIth 
u·,anl to .3n ;)'.·an: of <I C-ornract. "'h~lf' the Adrnitustrat.or :!\4y 
requl;~ r?pott.s l:i addlt.Otl to ~hose r'<1'Guneci at the time of bId 
or of!,uing and lrr:::(>;;h<J~<!ly prior t" <I"'ard, s~ch req\Jirement.s 
snoulci ~e .;r· ... ·c'.ed'Otd:,· !O~ th~ mo~t COm;:~l!i.ng and unusual circu:n
star-cns to d\'CH:! ::'1;: res,:;: ing teccrd keep~l'lg burden, 

. ., 
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Section 201 (b) (2) requires that the report be signed by the 
OffICer of the organIzation responsible for the contract and that 
he certify that it is a true and olccurate report. It is intended 
that such certlflcation be covered by 18 U.S.C. 1001. The Admin
istrator is reguired by Section 201 (b) (3) to retain a copy of each 
report tor a mU'\lmum of hvc . years from the end of a calendar 
year ending December 31 1n which the report was received. Section 
201 (b) (4) requires that all reports be made available by the 
Admlnistrator to ani' person ""ho so requests. The Administrator 
is yiven the authorIty to issue r;Jles defining the ll?rmS and the 
ccnditions of access for such indl'Jiduals. CopIes of such reports 
wlll be furniShed at the actual cost of duplicoltion. 

So:>ctlon 201 ~c) ~equires thilt ....hen an executi'/e agen:y under
o:.akes a <.:ont.ract ~ction ....hich ....ould result 1n reports under 
thlS section and the contract is, in ....hole or in part, properly 
cldss1fied under Executive Order No. 11652 or ....ould disclose 
intcllHjence sources and methods ....i·,i~h the Director of Central 
lnteillgence is responsible to protect unoer ~O U.S.C. 403g, 
the repo~ts requi~ed by thlS section are to be fll~d with the 
procuring agenc,·. The agenc:,' shall then submit the report to 
the Director of the Office of Management and Bud;et. If the 
-:lge:":.c)' or the Director believes that any part of the report 
dol"s not meet. classiflcation or nondisclosure criteria, the 
a;::;::ropriate procedures should be t'ollowed to make the informa
llon available to the public. CO;::les of the reports may be 
n;q:l~sted under the Freedom of In!orll'.ation Act,S U.S.C. 552. 

Section 202 rcquaes that organi:ations keep records sufficient 
j;" 3it~the reporting requlrements of the Title. The 
Ac!!:llnistrator mely by rule determine or supplement these record 
keeping requirements. These records shall be maintained for 
a p~riod of five years follo~ing the end of the calendar year 
endir.~ December 31 in which the reports were required to be 
filed. If other law or regulal10n requires a longer record 
retention period. this provislon shall not sup~rsede that 
lO:lger require:r>ent. Organizationf: are also required to p··ov.i.de 
t.~,H r.hose upcn whor."l organl~ations must report also kee!= ~~! 

http:p��ov.i.de
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necessary records, for cX3mpl~. if 30 or9anit~tion r~tains 
an organlzatlQn to ~k~ communlcatlOns r~u~r~d to be re
pOrted by th15 title, that organizatiOn ,5 also rQquircd by 
this section to prov1de that the retained orqani:atlon ~eep 
the rUH:ezsary records, 

Sectic~,:C3 reG~lre$ that th~ Administrator develop interpre
tall'''''2- glJldollnes "lthln t.'le meamn9 of Si!:c:tion 553 -of Title 
5, ~nlte¢ Sta~es Code dnd that the A~lniStrator issue ruies 
j:)ursUoln: to the. Informal rulemalntlg provi~uons of subcl'!<lpter 
2 of ';h.l;::ter :l of 'fltlu S. the united States t:ode. Th~ ;'c::Iio
isttator 1$ given the responsibility to provide assistance 
t~ and overs.ght of the implementatiOn of the provisions of 
this title by the exeCutlVe 49cncies a"I.<,'! th& COl1tractor$. 
':'he ,\d;:qnJ.S.tt.)tOt it /1;:$0 <flven t.he t"ll'sp¢l1si.bility to study 
U::Jd'=., :f ili'lj", OthlH lnfO':"r.'!4tion mio:;:-tt appro
;n.:lte1r be the subJeOt 01 a requHement. tor report.ing by 
scVerf\~'HI~ Clln~:,lct.ors, consistent .... ith tr.~ dl.Sclosure plltp<:lses 
of thi$ t.~t.le and ....uh the l.ntention to rrinimite the report
ing ou:dEn upcr, organi!at~ons. Thl$ study should attempt t.o 
isol~te other infor~tion such as expenditures by t.he 01'93
nlzation ~he disclosure of which on the part of qovernment 
can~ra¢to~s w.ll enhance t.he public percept~on of a fair. 
ope/'; 3r:d ot,;'1ct~ve pto.:ure:nent process • 

•
Sec: len ]C,'; provides t.he e;.(orcemefl~ prC\'U10I'IS tn additiOn 
tot,,:.,e crlt:'drl.a! ~naltles ,"hieh ....ould be applicable to Sec
tion 2Jil and 2::2 and the regu1.ations of Section 203, SIlC~ 
tlcn 20~ requ~res that. any information alleV4ng violations 
of Section 201 and 202 and t.he regulations of Sect.ion 20) 
or an:.. C'',)::lpl.Jln:s t'eceivee cQncerning $uC~ vJ,olatlOns by t.he 
Ad:::inultr,r;;or 0: agencJ' head concerned be reported to the 
AttOr;1E'Y Gen~t"l, Thl'i seCtion does not pro!ubit. the At.comey 
(;e;1era: ttot:', JII..:~;,ori:Lng t~<l Adminis::rat.or to s(t"tx voluntary 
compliance ~lth thIS tit.le prior to the referral of the a:le
gatlons ~n.:! Cc:-::p;3i.nt$ to ':.he Attorney General .. hen it "'?pears 
':.h~~ ~he ~ll~ged act;o~ lS not Xnc_!ng or willful, It is 
<In:iclF'at~C tfl4t :he Atto:::;ey Cen~r.ll .. il: eater into "gree
,",(Inc!; to this effect "': th the Io.dmlnis!.rdtor. In dddit.i.on. 
th~ C>1rtl!}(;at.:.on$ requaed by $ect. .. On 20l{b) (2) shall be 
coveree by 12 \';.$,C. 100L 

SuctiOn 205 rec:.;:res that the Ad.-.!nls':.racor report annually 
to tr.e ;>f;r;i:;?r~ .... !;:1 1:'1 t,1,,;!"n shall report to the CorglQSS by 
Mar~h J1 'c! ~<.I'';:: l'\!'or on ~h~ dctlvaies o! the .:.di'rnnistl'ator 
dUrl!1Q t:'le ci'tla,,:.LH r\!<.I: ;!i:cing December .il, 

http:ci'tla,,:.LH
http:C>1rtl!}(;at.:.on
http:dddit.i.on
http:Cen~r.ll
http:Cc:-::p;3i.nt
http:Adminis::rat.or


70 


• 

S""~qon 206 deflnes th(t ten::! "I;ontr~ct ~, -"dmlni$tr~tot'· and 
~e~cCU~tv(t aqency~. The detlnition of ~eontract~ parallels 
the defini~ion in the !eSlslatl0n now p~n~1nq pertaining to the 
dlsl1nctlon between eontra~t$. grant3 and cooperative a9ree~ 
mel'll', 

Sc.ct~or. 207 maj.;u!> thE' rC:'XIrt.uHj req'J.rer:lc.nt& of Section 101 

<lppl1cab[;;!as' of OCtobe t !, : ,}7 S. 1:1 the iMen.m. the Admin* 

lstrator shQuld promu!qatc and flnal~le the guidelines and 

req~latl?n$ requlred by this tltle. 
, 
s .. ~(\t:'> ... L~~ 71~~'!' ~he "sn.:e eet'" ~:; th.. j)'~"'~.ivu .. vi ~hi$ 
tll!e suoJcct. of course, to extenSiOn and/or amen~~nt prior 
theretO',! In other ",(';.:'d$, \'\n!eSS the p-rcvLtlons of this titl~ 
.ne rnn:.ende.j by statute, t~ey .... ll ~ la.pse and have no further 
!orcv anc e~!e~~ at the enc of five ~~lendar y~ars from the 
effective date of th15 t~t1e, 

Co~sldera::on was In.t.ally glven to a requirement upon govern· 
~en~ contr~ctors to teport Certaln 91f~$ and certain other 
entf;<rta:.rU:lent gl'Jen :::y contract.ors t.o <)overn.'!'.er.t e:nployees 
c~ncerned ~it~ t~e award Qf ~ontracts. Coveraqe of glftS and 
entertai~~en~ ex?enses are nOt. hov~v~r, provtded by this title. 
these expenses are not tncluded in part because Executive 
Orde:- tlo,_ 11222 and 4gency regulations implementinq that Order 
and Qthe: prOV1SJ.ons gllnerall/ "'\al<.e unla...!ul th(l: r(l:e~!.pt by any 
govcrnfil":"!t e!!!plCi'e,o: of gitts f:':lm any orgarolration which is 
seekinli 'contractual or b'J5H;t:t,;'1 r-el.\tlOns w:.th the agency. 
':'hu:e!or~', d prOV1SH';('I for th'? r~ponlng of g:.fts by organiza
tlO!1S cQ\'crec OJ' thlS tltlv •....o·_lld almost. seem to countenance 
t~e r~c~.pt of such gt!tS ~, j~quiring the reporting of them 
"':l(,:H~ .J:.r.er law ~.a~es a u~,. ,,,,,';,;.1 fa:> goverMlent employees to 
reeei\'~ :.he::-. Ft;.:rthermOi'(l, 1) ~f;tnera~ i~'''J''w of standards of 
eonduc: y!'?':15::>ns ny the :'Je;Jartment ot Justice is under val'. 
In t"~1e c:rC;1r:ts:anc~s it "-ould be improv).dent to proceed wit.h 
p:eeeM<?41 cover3~e of government conttact~rs. 

C:)t'lS~J*>ril:;C~ .... 's d!SZ gi.,..,.:t*! ';.0 ~~oci!dutes "hien lWO'J.ld require 
c:sclos1.::"i: ::;f ~c.;:\?: .l:"eas of qu.:!sc.:onable £>xpe:lditlJres .!lnd 
<l::'tl\,l.!1.o;!:$ bj· Ot5<tr.i~aticl"ls see::<::lI"l9 az- havJ.ng contractual re
l.ltiOn:1htPS ,.I1th exec:..t .. ve agencl.es. Ho;,;eve%'. meanin9ful 
expendnu:"(!$ to lnflutmce <) C'ontTac: a".,ard are not easily 
!cle~tl!ied. Ally such identl!\cat.~Qn invcb'«s potentally 
StdgSOT!ng report ina and record keepi~q req~lre~ents ~nich 
Io'ould be vlac'?d upon thebe organ~l.:suons. Futthetmore, t.here 
ate a s.g~.!icar.~ nu.-:-:!xt: of req\Jirt!~er.ts currently required 
of 90vefn~ent co~tta:'tors permlttlng accesS to Information 
about expeNhtv:res by O:"~.H'q:at ions to dcq\!ae "qovllrnll'lent. COI'l
t::at'ts. 7he- =crr;::le.lt~!y 0: :';";'>$0$ ex!st.ing ntqultClI'I(!nts and the 
?<lueit.y o! ~nfo::,.atl=:': cO:::::;;:>!.'"t";i:'.; ::-:e part!:::-:.Jla: l!:tpenditure~ 

http:req\Jirt!~er.ts
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abOut which meaolnqful diselo5ur•• ~ould be ~de has led ~Q 
the st.udy requirement of Section 20ltcl of this ti1;.le. It. 
is also believed that the report~n9 requite~nt with reqard 
to contacts between qovernment contractors .nd eonttactlnq 
per,onnel of the .~eeutive 49.oci85 and speciflcally thd 
activitles of former emp!oyees of e~ecutive aqenCieS with 
regard to contracting acttvities subsequent to their depar~ 
ture should pro·.. ide a ~$U tor a bette... factual underst.&nd
lPg of the ,eriousness and the impact of such act1vlti~~ in 
t;~.e procurement process. Such information cal'< also be a 
b.lsis for evaluatirv;j the i.rI'Ipact at limltation$ on post
governmente!:',;>lOyrnent of ..:ont:uctin9 ?etsonnel. 



• "", .~ •• ' '''''.... n',"~" 
"~"~.,,,, .....~. ut'\.Iartmfnt III .1hWli{t' 

t1t;llil~hl\lhlll, n. ([. :!1I:i :al 

llenor.lolt: Abrolham ai;)'CQff 
Ch.urr.oilr:. 
COm::littelt Qn Go",crn;:'''-intJl A(t'.1l.CS 

~~rinq my tC$ti~ony be(ore your Commltt~o on AugUSt 2, 
1911, on the subject of S. 17eS. you requested that 1 supply 
the Committee ~ith certntn ~dditional info~~tion. This 
let.ter witl respo:;d to your rcql,l,ests. 

Firat. you m"y rccall that whcn I expres.$cd ..he 
ML~1ni$trdtion'3 OPPOGition to the use of ~lobbyin9 $Olici
tat.ioo:;" olS ,ttl i.ndependent thresJlold test for the appliCll
bility pf the bill's reqistration ~nd reporting requirements. 
you requc~tcd thd~· I supply o~dmples of orqani~ations that 
would ~eet the $5.000 minimum exp~ndLture test for lQbbying 
solicit4tiOnB alone contained in scotion 4(bl f)) of tne 
bilL i\s yQ't know, Pf\st lobbyi.ng hW$ have nOt required 
that lobbyinq or~aniz~tio"$ reqi~tQr or disclose any 
informa~ion concccninry lobbyirtq solicitations 3. defined. 
in S. 11as. consequently, no 90Vbrn~ent records exist 
whi,c~ w{)uld permit an authot"lt.lltlVO id~l\titic.tion .1f 
lndividudl organizations which ~uld moet tbo test in 
Socti.on 4 (b) OJ. Nev~t'thel"'ss:, it is easy to hypcthusi'l(\ 
c~seS in which groups at citizens with strong feelinqs 
about a particular issue bofore conqress dnd carrYinq on 
thoit ae~ivities fat from Washinqtcn ~iqbt ~lace 4 $inqlc 
adll'H'tisrun"nt tn :t rv)'Wspapct or mll',lolzi(l(! which \.loulJ CQst 
:-1a,(~ t!wn $5,,)00. w<'! ;'r~ .•dvi!!omL for in::;t.<ll!¢c, t.t' . .,t the 
cos/;. of a hal 'IJvertiS(lment ).n tne: dUl-ly editi.on 
of th¢ , is l;5. tIN. 00. ;1'\ t.hq :-<".... YOI::... 

00, while in tM WuShifl1ton 
M,d in T:.me m...q;lzi.nc tt tS20,590.0{l. 
\ltl1'(:d lI\l:mb-;;ra of til" CQrnmunity t.o 

r~pr~scnt~tlllcs in Conqr(!ss. th~ sponsoring 
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,}f'I"I\; ",II i. 1;L; ... ",':'<i b,-' :;\1;' l·.'~! _"I ' . .! !.;,.~ t"_.,; i:,~ ~1 ~]. HI.', J 
:'->"1..-',l[\01 :".r:i~<:!'(,!JlLS ot \;!:z hill. -:'h,lt thiJ ·..u·II,~ ~I! 
'~,' ';.":C! "!'11" ,:~>ver oct.:Cllr ~Q t:h7 r,'.':\""':·'~ (If ,1,\ ",q.,:·i!.,,~ 

""c ;,h,:-;" h,,'; I\::'l~r ~',H'1. ,:\:" ;,",<.;.,,,,.-;, ':J: :,..,t" ~'"'''''f':~I.'; 
',1 _',;U~ll:: ,,:'"1 ~",;~' the puq,Q.;., ,J ,:',;",,,,,:\;I'i(j v- ..;~C':,:~ 
.l,r,_'Ct",;y, n1~ .. >'lVi.'r. (!dit.ori..,l:; ld :;'" .'"':,,,~ l]<.:\..'li<.>,)).t(ln 
t.I;;l,nq t.tw ::.,r.'l~' po~;itiQn ,),. ~h,: "d\"~·.L:;·~r~,, ...n i Jl~;(j 
"r'Jill'1 <::l:.:i",,·n:; to -write to ':011<;1'<';;;.": ·,;Qul!.l 'Iv';. be ;;;\ll.;jcct 
t'1 tIm ):H~i'" '~r'1)"ilHQnll. 

In ~::c !in;;t .:Il".alysis. hO'''..;-vo.-. ;,(,! u¢tiqv.~ t!\.. t ....hC'o 
propo:><.>t1 l'lQinlation thrc,lttol'l5 to \lItt'lltl<J 0;1 ~cH:;itivc 
1\ctlviti'1!', Io'htch .ate .tit ~hc :n:!ott't >;If t.(1<' prol.1c!;l,Oll$ 
a!!-ordud by the First Alnen,<;!::l1::n.':. tho proponentS ,}t t;.hc 
pOt~(jt.i.lil"l inhibi.t.il'l<,! rC'Julatoty proqr1\jl'l sho\Jl.i bear 
thq burden of producinq cie~r ~nd con~incioq ovidopcc 
r.h~t compclls on~ctm~nt of the Ioryislatiol'l's more 
d .. ,.;,erOU$ f,;;:~turcs.. 

• You ::O~Y d1so r-ecall thdt [ cx:pn::soJcd the ,\dmini!.ltt'dtiQn's 
Yi~1>' that <:IflY l.oqisiatl<;.lM qOYerning !obbyin'l cOlMlunicatioT\!ii 
direi:ted ,n the E:K'lcutive: ilr.;tnch :zhoutd only inc tude ;Jlthin 
the d\.!'iu,;ltton of ~rede-ral officer or cl:',?layce~ thone 
individl.lill.5 holdinq ;>osition!:. at S)(ec<lt'iYe [.0''-01 '1 or 
above. ;"t pro-sent, ttv' definition S"t forth in 
Scction lid Dl of S. 1785 ltlcluoo$ il~l ~Nploy;::cs at CS 
l(,!vcis is-US and {My grades \1';'6 and dbovc an '~(!ll_ 
noted in r.ly tCStimony thJt -:.her.-:- <HOi? dpproxinatc-:y 45,0(10 
Federal amploycas at CS levcls t5-13 .Jml P<lY grade 
levuls 0-6 i:l"nQ above. '(Oil .. sked for i:o!orl'!ldtl¢1\ cn t\'lq 
nurtfoct' of £l<eeutlve l'I.t<lneh cmpl<>YccS de E:>tec\.l~ivc w:vol v 
ilod .::IOOVq, 

The ::lf~icc of :-I.:"l.th'1g-cmcot and Budryat hitS becn in con
tact ·.'l,th the O.S, Civil Svclicll C::JI"',"'~ssion ::.n this 
({\,iv-s tinn , ami ...... are <ldllisQC th<lt, as of .;\lfIO ;0, 1977, 
thorc ''''CI"U 7(1) $Ucn employees "'''Or)l;::.nq !utl-tis.; ilfid 32 
suc:1;<::It;;i?YJ-l:s whos(t e~ploY::l!"nt wa", :l\e4rmit~':l!t. Thaso 
flyu:;-q:t <"!l.~:rlTl our belic-t ~hat 1:!:e ;:j0,il~i~t!"~li'JQ burden 
Otl lob:.-';::':!, or<JoJn~t:ltions ,"'c:dJ t....:! s;''lf';l.f;<:.ln~ly ::-ed....ced 
by cov,~ .. ~:::! only <!mptoyC<.:5 ,~':- r.;X.)C-l.lc:V'.! [.en'l -: ,\I\1l ,.DoVe 
"ih:tc $i:;n,f~c~nt loobyinr; 0: til..: El<<!C\.l.';..l,'J~ :.!,:-"n<;h \Would 
;.'e"''' 111 o;unj,l::t to "ffect.ivu rcgl.Ja.rat.iotl ;:>:nd ::,--,?ol'tinq" 
!"equ i t" ....~l!n t!:l, 

., 
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I t..ru:;t that thi::; in(on, .... tlon \<ttl b.: o~ OJ:JQ to tlw 
Comlni.tt<.!,~ in th~ ir:lrort.illlt t.1:'\: 0: reformin::! the lobbyirl'J 
lil\~ ...In ~fl'brt \.Ihi.eh the Aillninl:H.r.lti::m <.:o:1t inue:; to 
endorse cnthusiJ.stic<llly. rlc .... :;c: CQ.. t~ct :.::; i.C \-.II;! can 
be of .Joy ~-.Jrther ,1ssi::t,11t..:'!. 

Piotr-ieta M. Wdld 
Assistant A~torney General 
Office of Lcqislative Affairs 
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Chuirman RlnICOF'F. Mr. Keller, pIcas!}? 
'\fr, KEi.UR. Congressman Edwards is hero. Would you stay Ilt 

the table. Mr, Edwnrus only has a brief statcnl:cnt. 
Congfesoman Edu'ards, :Mr. Keller woukt be more than pleased to 

sit; asille for a few minute! and glve yall ;tn opportunity, ii you would 
like, to be heard now. I know you arc busy on the floor. 

l'ESTnrOllY OF HOIi. DOli EDWARLS, A R.I!.1'RESEliTATIVE IN 
; COIiGRESS FROM THE STATE OF CAIJFOJ!.llIA 

1Ir. EOWARDS. Thank you, Mr. Chairman, 
May I put my stat~ment in the record? 
Chairman RUliCOFF. The entire statement will go in the record 

as if read. 
'\-1r. EOWABDS. Thank you.
)'It, Chainnlln, if there is goin~ to be legislation is this area, I hope 

that it is going to be very carefully drawn because '\0'0 are dealing with 
constitutional rights which we have always tried to encourage the 
exercise 01. It would be Il shame if the lobby biH caused people to be 
frightened of exercising their constitutional rights. I presume that the 
proponents of this legislation have some sound reasons to urge its 
enactment. I suppose from the newspa.per ecc>'}unts that there are 
lobbyists who improperly influence Members of Congress "'ithout the 
publ~c's knowledge-providing trips. meu.ls, boo?.0, or whatever. But 
I think if this is true, the proponents should present t~stimony de
seribing these outrages umI present legisllltion to prevent this kind 
of abuse. 

Furthermore. the legislation must be very carefully dra.wn, It should 
require public disclosure by professional lobbyists, but not discourage 
the exercise of constitlltionll.i rights by scaring off citizen groups 
with mounti\in~ of paperwork plus the possibility of eiviI I1nd enmlntll 
sanctions H thi'\' do not :'l'ci,;tl~r CC rrt~ctlv. 

I sllggl'Ht, ;"lr. t'h;1.r~lIH!l. !btt thi,; biii. 5. 179.'5, and all vr the sister 
bills in the ;:;'.'nat~' an·! th·, 11011:-.' ;,\:1 this modest test. 

I..et !fli: just ·;:v,' "'''a .,,;; " ".\t\!nph~~, :"illPPose there was in Hartford 
the Hllrtftlrd H~:.,: \\' !,;, :1.:.': :-.",'>'1 y l'Hll::l!:H.ing of 10 or 20 people who 
were intt'rf':<lI',l :1: '" ::.: .~' ~,<"J:':" hili :n W u:;hmgton. They hired some 
loenl fH~f":"an fl,; ,~'w'n ,I. '" .,.;' ,., do "',ml' 1I.::'~':';~g and this particular 
person teit'piu:ll:,·,j ;:,' ,6"":0 :Hj,i ,il"ilt with staff members in Congress. 
tInder tni~ bill th" ,W::tn;.;,:;;oH HlH:'t rt'!Ziste-r itS alobbylst, file quar~ 
teTl)" reports :tn'l h., ,~,lbj." t to ITimml\1 :.;anctions. Suppose also tha.t 
!l. morn lind j!4)P ~i'lll .,~ttltp t:r:n of jn:it tWO people, i: inwrested in a 
bill be£ore a hQu::inf! eOlllmi:tt'f.'. Elich husband and wife calls eight 
offic~~, They ure lo-hhyist,;, they must register and file quarterly 
rCI)orts, XO\Y nl!ithf'r oq!Dnizatton i$ going to do this when they hea.r 
that thc~' l\rC 'ruing to go into the c::omputcr in Washing:oD, that ~hey 
arc :e~is''tered 'Iobb-yists-u.nd that there I1re civil and criminal penalties 
:nv()lvcd. . . 
Ou~ experience in Californin i1Iustrn~.:s the unfortunate I\!lcct of 

sl1~b 11. I<.~~, l)U small grussro-ots neighborhood urganizations. Since 1974 
wtJ ;l,t.\'e ht\!t proposition 9 as pltrt of nur constit1ltlon, anJ a big, 
!obbyi-;r. Alien Tebbits summed it up the other lla.y. ;'The greatest
iroD,:: {.'f :in in the operntiOl..1 of pmposition 9 is that (he ent_hmgered 

http:Iobb-yists-u.nd

