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REICH SAYS ADMINISTRATION PLAN WILL HELP 
BREAK GLASS CEILING OF RETIREMENT SECURITY 

I, 
On this Mother's Day, American women may find help in undoing the pension 

inequality tluit exists in the workplace.. Secretary of Labor Robert B. Reich today outlined 
retirement problems facing women as he argued for new legislation that would aid small 
businesses and American workers. 

In a speech to the Women's Research and Education Institure, Reich said President 
Clinton's Retirement Savings and Security Act would mean 51 million workers now without 
pensions would be able to save for retirement. He noted that women would 
disproportionately benefit from the proposal because they have disproportionately suffered 
when it comes to pension coverage. 

~Woinen have more catching-up to do in terms of achieving pension parity with men. 
Although the proportion ofwomen in the private sector covered by pension plans has grown 
significantly over the past quarter-century. there are many indications that women are not 
getting the retirement security men have," Reich said, 

"The'bill will ease many of the current pension rules that, given women's employment 
patterns. are particularly hard on them: he said. 

He noted statistics which show: 
I 
! Two-thirds of working women are employed in sectors of the economy with 
j the lowest pension coverage rates. 

!. 	 Approximately 12 million women work for small firms whkh do nOt offer 
pension plans. 
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I ' 
o Less than 1/3 of II wotn retirees age 55 and 

over receive pe i1:ln befits (compared to 55% 
of male retirees .2 \{ " 


o Women retiree the average pension 
benefit receiv 

o Workers cove greements are 
nearly twice a Women 
are half as lik e in these jobs. 1 

o Two-thirds of w king wo en are employed in 
sectors of the ec nomy at have the lowest 
pension coverage rate 

o 12 Million womenO\Mr..-k r small firms that do not 
1offer pension pia 

1993 Current Population Survey Data U,S. Department ot Labor 
, 5i96 

1994 Current Population Survey Data 

I,, 




Fewer Women Receive Pensions 

Receipt of Benefits - Retirees 55 and Over 
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Women Work in Industries with 

Lower Pension Coverage 


Highest Covered Industries 
- Mining 
- Durable Manufacturing 
- Communication 

Lowest Covered Industries 
- Services 
- Retail 
- Construction 

[III ~;;~ D Female 




More Women Work Part-Time 

Percent of Private Workers by Gender 
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Coverage Gap in Small Firms 

Pension Coverage Rates For Firms with Fewer Than 100 Employees 
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Pension Participation Rates of Women by Region 

All Private Wage and Salary Workers 16 or Older 

III Less than 35 percent 

I]£J 35 to 39 percent 
" II 40 percent and above• .. -...

• 
Source: Based on data from the employee benefits supplement to the April, 1993 Current Population Survey_ 
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I 
40,1(k) Pension Protection/ERISA Enforcement Improvement Act 

The Problem: 
, 

.ml(k) plans may be the best savings vehicle,that many employees have, The vast majority 
of plans are administered honestly, responsibly and safely. But we have found that some 
employers are using or "borrowing"' their employee contributions. The law requiceS°' 
employers who withhold employee contrihutions to turn the money over to the investment 
plan as soon as Possible. yet some employers have held on to this money too long. using the 
funds as an Interest-free loan or for some other inappropriate purpose. , 


, 

Corrective Actions Taken To Date: 

I 
The continuing nationwide enforcement effort has uncovered the misuse of millions of* 
dollars of, employee contributions. 657 investigations have been opened to date. 
Over $7 million has already been returned to workers - $5,9 million in employee 
contributions and $1.4 in employer contributions; 457 investigations remain open, and 
more co~plajnts are being received. 

I 
* 	 Draft reg'ulations were published to reduce the current 9O~day maximum holding 

period for employee contributions. The rule, which will be final in two months, 
should reijuce the temptation for employers to misuse the plan funds. 

The Top \1O,warning Signs that' workers should use when monitoring their 401(k)* 
plans we~e published in an effort to educate workers how to protect their plan 
contributions from employers who may misuse the money. 

, , 

, 


The "Pension Payback Program" ~ a vo[untary compl iance enforcement program, was 
impleme~ted in March, allowing eligible employers who agree to restore all 
del inquen:t contributions plus lost earnings to their plan within six months to avoid 
certain civil and criminal sanctions. 

I 
Proposed Legislation - The ERISA Enforcement Improvement Act 

The ERISA ElIf~rcemem Improvement Act would SIgnificantly enhance the security of 
money in pension plans by reforming ERISA's audit requirements. For example, under 
current law, pension plans with over 100 participants are required to have an annual audit 
and are required to atuc-h the accountant's opinion when filing their annual report. Current 
law, 'however, dOes not require rimely reporting of serious irregularities that the accountant 
may find. This ~ill would require botb plan administrators and accountants auditing plans of· 
any size, who discover fraud or other egregiQus ERISA violations, to report them (0 the 
Department immediately. Plan administrators who fail to comply with this requirement may 
be subject to fine;s of up to $100,000. Plan accountants, who in many respecls are the first 
line of defense against fraud, wilt be subject to sanctions if they fail to report such offenses. 



401(k) Pension Protection 
i 

iERISA Enforcement Improvement Act 

What are 401(k) Plans: 

401(k) plans are individual retirement plans that take their name from the section otthe tax 
code which authorized them in 1978. The plans permit an individual to deduct a portion of 
his or her pre-tax income every year, invest it, and pay no taxes on the money until it is 
withdrawn at retirement. Most often the employee's contribution to the plan is matched by 
the employer. Frequently. the employee has an opportunity to direc[ the investment of the 
plan assets. ' 

During the past'decade, there has been an explosion in the number of 40l(k) plans, 
Nationwide there are 140,000 401(k) plans, covering 22 million people, with combined assets 
totaling $522 billion, 

I
The Problem: 

401(k) plans may be the best savings vehicle that many employees have·· and the 401(k) 
system is generally sound. The va<;l majority of plans are administered honestly. responsibly 
and safely. But investigators have found that some employers are using Qr "horrowing" their 
employee contributions, The law requires employers who withhold employee contributions 
to turn the money over to the investment plan as soon as possible, yet some employers have 
held on to this inoney too long, treating the funds as an interest~free loan. While the funds 
are in lhe control of the employer, the money can be stolen or used for some other 
inappropriate purpose, It is hard to estimate the size of this problem; in comparison to the , 
overall universe it may be quite small, Even if the percentage of plans with problems is 
small, those problems have a devastatjng effect on the plan participants. IndIviduals who 
believe that they have saved for a comfortable retiremenr find themselves empty-handed, 

, 

Actions Taken: 

Early 1995, after Labor Department investigators began noticing an increase in the number 
of complaints about 401(k) plans, an enforcement project was launched to protect employees' 
40 I {k) contributions. 

Enforcement Results 

To date, the continuing nationwide enforcement effort has uncovered the misuse of millions 
of dollars of employee contributions, 657 investigations have been opened to date, Over $7 
million bas already been returned to workers ~~ $5.9 million in employee contributions and 
$1.4 in employer contributions; 457 investigations remain open, and more complaints are 
being received,. 



Since the beginning of the project, there have been 35 criminal cases opened -- 32 are still 
pending. Four cases have resulted in guilty pleas and there has been restitution paid totalling 
$99,804 in employee .contributions. One of the most recent cases in which prosecution was 
initiated is U.S. v. Brown. On February 27, Thomas Brown (Flint, Michigan), owner of the 
Winom Tool and Die Company, was sentenced to 5 years probation and was ordered to make 
restitution of $199,422 which included $33,229 of diverted employee contributions. He pled 
guilty in November to falsifying information about his company's 401(k). To date he has 
paid $76,066 to the plan. The sentencing order also requires him to pay $12.000 quarterly 
until restitution is paid in full. 

Regulatory 

Investigators discovered that some employers had misinterpreted .the current rule -- which 
requires employers to transmit the money withheld from employees' paychecks to their plans 
as soon as reasonably possible, but in no event longer than 90 days -- as allowing them to 
hold the funds for 90 days even when they could transmit the funds to the plan in a shorter 
period of time. : To correct this problem the Labor Department published revised rules 
which, when ad.opted, will significantly reduce the 90-day maximum holding period. The 
rule, which sho~ild be final in two months, should reduce the temptation for employers to 
misuse the plan·funds. 

I 

Public Educatio11l 

Labor secreUlryi Robert Reich concurrently launched a consumer awareness campaign that 
included the publication of the top 10 warning signs that workers should use when 
monitoring theif.401(k) plans. This public education campaign is intended 1O educate 
workers as a m~ans (0 protect their plan contributions from employers who may misuse the 
money. I 

I 

I 


Voluntary Payback Program 

The "Pension Payback Program", a voluntary compliance enforcement program was 
implemented in Marcll. This program allows employers who agree to restore all delinquent 
contributions plus lost earnings to. their plan within six months to avoid civil and criminal 
sanctions, including civil injunctions, incarceration or criminal fines, excise taxes, and civil 
money penalties. Everyone participating in the program must certify, under penalty of 
perjury, that to the best of their knowledge, they are in compliance with the terms and 
conditions of the program. Those engaged in the most egregious conduct will not be able to 
take advanUlge of the program. 

Proposed Legislation - The ERISA Enforcement Improvement Act 

The Administration is proposing the ERISA Enforcement Improvement Act which, if 
enacted, will significantly enhance the security of money in pension plans. Under current 
law, pension plans with over lOa participants are required to have an annual audit and are 
required to attach the accountant's opinion when filing their annual report. Currell( law, 



·, 

however. docs not require timely reporting of serious irregularities that the accountant may 
. find. This bill -would require both plan administrators and accountants auditing plans of any 
size, who discover fraud or other egregious ERISA violations, to report them to the 
Deparunent immediately. Plan administrators who fail to comply with this requirement may 
be subject to fines of up to S100,000. Plan accountants, who in many. respects are the first 
line of defense against fraud, will be subject to sanctions if they fail to report such offenses, 

, 

Additionally, auditors may now exclude plan assets that are held by regulated institutions, 
such as banks or insurance companies. from the annual audit. The result of this provision IS 
that almost half of the money held in pension plans (more than $950 billion in plan assets out 
of approximately $2 trillion subject to the audit requitement) are not subject to inquiry by the 
plan audit. Under the bill assets in regulated institutions will no longer be excluded from 
annual audits. '(See attached description of the Act) 

Examples of, Cases & Affected Participants 
I .

"reystone Te<;bnolo&.l: 4Ql(k) Plan (San Dlego, CAl 

The Los Angeles Regional Office opened this case in October 1995 days aner it was 
contacted by a participant in the 401(k) plan, This complainant, a former Greystone 
employee, learned thaI her contributions to the ptan had not been forwarded for several 
months. When she terminated, she was told that all outstanding financial issues would be 
resolved in one week. When tbe matters were not resolved, she contacted the LARO, which 
opened a case and recovered 3 total of $95,988 in employee contributions and interest on 
behalf of 41 participants. 

The particiRant. complainant is Janet Carno. She was contacted by the LARO on March 26, 
and is willing to speak funher. Work number: (619) 931-1771, home: (619) 436-0551. 

, 

Data-Male fne, 401 rk) Plall (Nashua, NH) 


This case, investigaled by the Boston Regional Office, produced a $155,214 recovery. A 
participam had complained directly to the Boston Regional Office about possible 401(k) 
abuse, The plan has 47 partiCipants, and $180,630 in assets. The sponsor W'lS scheduled to 
discontinue operations, and later did so. The delinquency was paid soon after the initial 
contact by the Regional Office~wthe total case time was two days. The case was opened in 
March 1995. and closed in October 1995. . 

The Boston Regional Office is retrieving tbe file from archives tomorrow .and will search for 
names of possiple complainam/victims. 

D'Elia Pontiac'lnc., Profit Sharing Plan (Greenwich, en 
! 

This plan, which has a 4Ql(k) feature. had 40 participants--Que of whom complained to the 
New York Regional Office. The New York Regional Office investigation disclosed that the 
trustee John [)'Elia had diverted over $54,000 in employer and employee contributions from 



the plan. TIle NY RSOLobtained a Consent Judgement against Mr, O'Elia, who filed for 
bankruptcy protection and did not file a proof of claim on behalf of the Plan. The Consent 
Judgment requires that Me. O'Elia provide restitution to participants. The NYRO has been 
receiving restitution payments and forwarding them to the third party administrator (TPA) 
firm. A total of $32,000. has been recovered to date. The NYRO has also contacted the 
TPA and the IRS in an attempt to facilitate tennination of this Plan and distribution of itS 
assets, 

BCP National Coordinator has spoken on sev~ral occasions to Shirley Tyminski (husband is 
participant) at 203-622-1282, and Mr. and Mrs, Frank Collins (914) 227-5431, who have 
expressed strong interest in the case and have sympathetic stories. 

Lunn Industries: Inc, 4QH);) Plan (Glen Cove, NY) , 

This case was oPened based on a participant complaint. The NYRO case disclosed that a 
total of $79,0.0.0. in employer and employee contributions had not been remitred to the TPA, 
To date, the NYRO has recovered $60.,198, and is pursuing the balance, The Plan has 129 
participants and '$1.6 million in assets. 

A participant to contact is Rick Batallaf at (516) 883-8000 x. 151 (work). 
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A SUMMARY OF THE PROVISIONS OF ERISA ENFORCEMENT 

IMPROVEMENT ACT OF 1995 


ERISA's audit requirement was designed to protect employee benefit plan assets and assist 
the Labor Department's enforcement activities by ensuring the integrity of infonnation 
disclosed on the annual report filed with the government. The experience of federal law 
enforcement agencies. however. has been that ERISA audits do not consistently meet 
professional standards. Enactment of this bill will give workers, plan administrators ned law 
enforcement officials more assurance that the financial statements of ERISA plans nre fully 
exposed to the, 'sunlight' of an audit. 

Faster reporting of e2reeious violations: ERISA's current reporting rules create a time lag 
between the detection of a reportable event and the filing of the annual report. The bill 
would place faster reporting duties on auditors who discover serious violations or who are 
tenninated from an engagement The new reporting rules apply only to the most egregious 
violations like theft, embezzlement, bribery or kickbacks. Failure to comply with the new 
requirements may result in civil penalties of up to $100.000. 

Eliminates the limited-scope audit: ERISA requires that plan administrators engage an 
independent qualified public accountant to conduct an annual audit. But ERISA permits the 
auditor to excl¥de assets held in certain regulated financial institutions, Because of this 
exclusion, auditors cannot render an opinion on the plan's financial statements in accordance 
with professioI'!al auditing standards, This fails to provide assurance that plan assets are 
secure. The bill eliminates the limited-scope audit exclusion, 

Better trained auditors: Twenty-two years after the enactment of ERISA, the Department 
continues to detect substandard auditing work as part of its reporting--compliance reviews. 
The bill create~ a peer review and continuing profeSSional education requirement for ERISA 
plan auditors_ ;The bill also gives the Secretary of Labor regulatory authority to insure the 
quality of plan:.udits. . 

Clarifies the anti-alienation ruJe: ERISA's anti~alienation provision protects pensions from 
third party cre~itors, This provision was not intended to protect fiduciaries who breach 
ERISA and cause a loss to the plan. The bill clarifies that ERISA does not prohibit a plan 
from offsetting a fiduciary's, or criminal wrongdoer's, benefits when he or she causes a loss 
to the plan, 

Makes discretionary tbe penal~ ror breach of fiduciary duty; The bHJ amends ERISA to 
provide the Department with discretion to reduce a 20% penalty that otherwise applies to 
amounts recovered after breaches of fiduciary duty, Without this change, parties have a 
disincentive to voluntarily settle with the Department because current law automatically 
triggers the penalty. 

I 



i 
Legislative History of the ERISA Enforcement Improvement BUI 

, 
• 	 In the'last Congress, Rep. Mink (D-IlI) and Sen. Simon (D-IL) both sponsored the 

"ERISA Audit Improvement Act of 1994" (H.R.5226 and S. 2547, respectively; CR 
SI4856). That legislation would bave eliminated the limited scope audit, required 
peer review for Independent Qualified Public Accountants (IQPAs), and contained 
specia! reporting provisions. Rep. Mink remains interested in this legislation, which 
was based on the 1994 Labor Department draft bill. 

,
• 	 Nearly, identical legislation, S. 2708, was introduced by Sen. Hatch (R-UT) by request 

of the Bush Administration on May 13, 1992. 
, 

• 	 Sen. Kassebaum introduced a narrower audit bill (8. 269) on January 24, 1991, to 
repesl fhe limited scope audit exemption. That bill bad six co-sponsors: Sen. 
Hatfield (R-OR); Sen. Hatch (R-lJT); Sen. Gam (R-UT); Sen. Durenberger (R-MN); 
Sen. Bumpers (D-AR); and Sen. Bryan (D-NY). 

, . 
,

• 	 H.R. 4700, the companion bill to S. 269, was introduced by Rep. Hughes (D-NJ) on 
March 30, 1992. The bill had two co-sponsors: Rep. Boehlert (R-NY) and Rep. 
Roybal (D-CA). 

Current Status 
, 

• 	 On July 6. 1995, Secretary Reich transmitted rhe ERISA Enforcement Improvement 
Act to the Congress. 

• 	 On December 7, 1995, President Clinton wrote to Majority Leader Bob Dole urging 
swift action on the bilL 

, 
• 	 On December 20, 1995, Sen. Simon (D-IL) intrnduced the Pension Andit 

Improvement Act. S, 1490. S. 1490 contains provisions identical to those that were 
contained in the Administration's bill. Sen. Ieffords (R-VT), Boxer (D-CA), and 
Leahy (DcVT) were original co-spensors. The bill was referred to the Senate Labor 
and Human Resources Committee. We bave been advised by Senate Labor staff that 
Chainnan Kassebaum (R-KS) intends to examine this legislation as part of pension 
hearings'expected to take place in late April Of May. 

• 	 The Labor Department is working towards the introduction of this bill in the House. 
Rep. Mihk (D-HI) remains interested in the bill. Other House Members who have 
expressed an interest in this bill include Rep. Pomeroy (D-ND), Durbin (D-IL), and 
De Lanri, (D..cT). The Department's most recent efforts on this bill have been 
focused on obtaining a GOP Member of tbe Economic and Educational Opportunities 
Committee that will co-sponsor the bill with Rep. Mink. , 

• 	 Staff of the House Economic and Educational Opportunities Subcommittee on 
Employer-Employee Relations have advised the Department that Chairman Fawell (R
XL) inten9s to examine this biU as -part of a pension hearing expected to take place this 
spring. 
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TARGET LIST OF MAGAZINES & JOURNALS 


I 
Money Hagaz,ine 
'Nancy Perry, 

, 
Inc. Magazine 
Robyn Gangemi 

I 

Institutiona1 Investor Magazine 
Fran Hawthorne 

smart Mone~ Magazine 
Laura Holson 

BuSinees week 
Christina DelValle 

Newsweek 
Jane BryantiQuinn 

I 
Forbes Magazine 
Bob Lindsor~ , 

I •
Fortune Mag~zl.ne, . 
Terence P. Pare' , 

I 
Time Magazi~e 
John Dickerson, 

I 
HR Magazine, 
Sue Montgomery 

Bntreprenurfal Magazine 
Mark Hendrick 

CFO Magazine 
Jul ia Homer; 

Financial wor1d Magazine 
Stephen Taub/Ronald Fink 

! 

Plan Sponsor Magazine 
Robert Engl~nd 

I 
Kiplinger Magazine 
Melynda Wilcox, 

http:Mag~zl.ne


· .. 


Media Contacts 

ASBociated Press 

John McClain 


Reuters 
Peter Szekely 

Money Magazine 
Nancy Perry 

Washington Poat 
Steve Pearlstein/Clay Chandler 

Wall Street Journal 
El1~n Schultz/vanessa O'Connell 

USA Today 
linn Willette 

New York Times 
David Cay Johnson 

Los Angeles Times 
Bob Rosenblatt/Kathy Kristoff 

U. S. News « World Report 
Bruce Auste,r 

BNA Pension, & Benefits Reporter 
Ursula Hirnaii 

Pensions « Investments 
Patty Limbacher 

Commerce Clearing House 
David Hamilton/Brendan Frost 

CNN 
Brooks uackson/Lou Dobbs 

ABC 
Sheila Kast/Lisa Stark 

NBC 
Janet Janghelian 

CBS 
Ray Brady 

Nightly Business Report 
Darren Gersh 

ABC Radio 
Herb Kaplow 

AP Radio 
Kate McKenna/Alan Schaertel 

NPR Radio 
Les ,Cook 



Interested Organizations 

AFL·CIO 

American Ass'n of 
Retired Persons , 
Pension Rights 
Center 

American Institute 
of Certified Public 
Accountants 

American Council 
of Life Insurance: 

Ass 1n of Private 
Pension and 
Welfare PlanS 

Nat'l Fed'R of,
Independent 
Business ;, 
ERISA Industry 
Comm'ce 

Nat'l Ass'n of 
Manufacturers 

Financial 
Executives Jnstitute 

Profit 
Sharing/401(k) 
Council of America 

Denise Mitchell 

David Certner 

Karen Ferguson 

LYM Drake/Bany 
Melancon (pres.) 

Ken Vest/Dan Mica 

Jim Klein 

Jackson Faris (Pres.) 

Mark Ugoretz 

Jerry Jasinowski 

Jim Kaitz 

David W ray 

(202)637·5340 

(202)434-3760 

(202)296-3776 

(202)434-9214 

+ 
+ 

+ 

+ 

(202)624-2416 

(202)zg9-67oo 

+ 

(202)554-9000 

(202)789-1 400 

(202)637-3106 

(202)659-3700 

(312)441-8555 
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Spotting the 
, 

Warning~Signs 


of.Employer
. , 

401(k) Abuse. . , 

Puud'inVolving tOl(kl retirement 
saYings prognuns is a growing prob
lem. but employt-e$ can take severa.\: 

bUIc ilt~ps to protect their fund$ an~ 
minimize their risk. uput.'t say. 
Th~ Labor Departmenl announced r.hi~ 

week. !.Nt :t six-month Investigation f<lunG 
that some rlllanciaUy troubled matt- anl7 
mJd-sixc COj1tf:!anies MV$! violated 401{k) 
plan'rWC!-and tederl11 pensi(ln laws-by 
delaying: t.r.msm.isJj()U of money U) pl2D 
;dmln1sU-ator:J, instead using the: tunds tQ 
pay <)(.her corporate ~~. and tha\ 
$Qm~ -'lolil' (!mployee money outright. 

"In the early part of the year. we noticed 
an increue of eomplaln~ corning [tOm an 
regions of the country:' Labor Seeretar,. 
£tob~rt 13; Rekh said WeanescUy. "Wh:.d 
we are seeing noW ranges {rom cnre[(!!!3_~ 
n(ss to outright fl'\lud. Sol'lle oompwe$ aro 
usIns Utese !unds Uke checking aeeounts.'" 

Covernment officials lu:knowledge !.hat 
1tOOr investigaton (.2Jlnot look .at ev~t",. 
plan and that thert' ,IS no, way to protl!el 
WOf'kl!t"S unie$! they Wtc: Sl.epJ (() protect 
themselves, 
Th~ fir!! MW l10,croOt SQ 101(kl plan:J 

ope..ting in the UnltM SOltes.. with S650 
bU,uon in ~U:. m#ldng them one of th~ 
most popular and h.,tesl~growlnl: retire .. 
mc:nt aaviflgs vehicles around. 

With <I: <tOJ (k) pb.n. workers save and 
Invest tht'\r own mnMYj tor f1!tirem~n& 
thfQugh autorMUc nving3 progra.tTIJ: 3el Up 

~tjtlotl(, When the pl;u:s arc ope:-
iltcd C(lrreetly. employees dcdde 
how much to conlnhutl:! .:.\nd the 
I!tnploYcr th~n wiLhhold~ the 
.:tmoum trom it werker's paycheck 
':Iud sends it on r.o ~ piln J.dminis· 
t.n.ter, Who then tnYcsu (he i:onlri· 

;It:tion. uS\J;ltly io :.I' mutuid (UM or 
tnsunttce eontract. . 
~ of Ocl.. £:. the ubor Depart. 

ment had ~uncMd mo~ than 300 
lo:velltig::l.tio/U of suspected iOl(k) 
plan <l:bullCS, About tOO of the 
probes have been dosed, re.ndlios 
tn paymcnt.1 0( S2.G mUllan to pl~n 
pattidp:uu.s. (Thl!r~ are no !igw'e.! 
available on hew much employee 
money hall b«n tost.l orfidals say 
Chey begom to see the prcMem 
during the late-1m rece=:sion,bul 
~~at it hll5 be-cDtM worse t:\'~n as 
tM lX:ooomy haJ imProv~, 

"The vlotaUoru are fairi)' easy.t0 
,3ubstantJate." Gid D:.lvtd GaO%, te
glQUal di1KtOr Q{ p~nsion and W1!l~ 
f.o.re benefit! adtn!niJtratWn 'Al the 
~bQr I>:partmenl ofllce in I.m 
\..ngdes. '7I'he thing that is hard Ie 
lin"'ing the money." 

In miUly cues, diverted <i01(k} 
money WfU lIim{lly #iH!nt to pay 
company tuppiietll. tQ meet the 
~)'rQIl or t(j handle some othu 
lial,ll' expenditure. Qlte(: a company 
pI~ inte worker tetirement fUnds 
{o mak~ such payments, the tom.. 
1-l~l'\y'$ nnal'\ej~1 wo~s tend to 
coowball. Cam: added. The compa
ny's cltanc~$ for lorig~tetm surviv
-al erod~ .very month the practke 
contlttues, The chances fQr work. 
~rs to ~ver thell" money dimin
ish too, 

'1'lut'~ why It iJ: plJ'l.leulul,y 
important. (or participants to be 
.lll!rt." Gam nys, "On¢e there u a 
large divenrlon. it h: hud to I1l'ld 
enough money to pay participants. 
.BlJt if "life gel in early-within the 
fir.;t lhre~ months-you have ~ 
much better chance." 

'l'he l.:lbot" Department will hold 
a news" conference Tuesday I to 
publh::lze warninS mgns tl1<1:t :fhould 
help wQrk:er~ $pOl problems With 
theiriOl(lc) ptans~ 

"1 don't \'r.lJlt, to unduly al.l.rro 
ernployee3 who, an:: relying on 
"OHk) plans for retirement:' 
Reicl1 said. pointing DQt "t.hOlt the 
Labor- Dep~etlllw: not sPotted 
any problems with luge companie!l 
div<:n.ing worker funds and that 
the van majority ot Sttl;llt firtn..! 
handle their wo:"ker rctl:remcnt 
progT<'llnS properly. SHU. Rden said 
he r~MS that the prob!etn$ the 
dep~rtrneot h013 t::neour"tc~d I!<' fat 

I of Z 

could ltl'l!an L>:tcre ate"mJJly. many 
more. 

"Industry experu tell me thAt 
the probleua msy ~ far gre.ll.ter." 
he s2td. "Employees sh4uld tAke 
some telt$Onflble preeautJons." 

Whlt art':' thf: wtming aigns! 
.• SCWOf(1 ftnatwla! dlctt'Kf: The 

vut majority of J)fOblcll'ls have 
Wen dete<:tcd 2t $mall (0 mId..si%e 
companies tbat were cxperleneirtg 
Sl'Jtne degree 01 financial wO/!, tabor 
oUiciabl say", U the company u 
pub-Udy owned and i$sues fiXlllndal 
:statements, there woe, aN! cuy to 
'spot. 'I'My are spelled put In annual 
reports to sh1reholdera and In , 
iuditQr:( opinioru, 

Ho.WttVer, many af the srtiafr 
comp:m.le3 thAt bAve had pension .. 
problems Utl' privW! and den't· 
(uue :sueb. I'cporu. {n these cases, 
look for IllOte s..wUe signals, Are 
p;ayroU or. t:XpenSil" ch~ks fre· 
quently late? Have cheeks 

. bounced! A.rf: s:uppliers eomplain~ 
l.ng about P!3t.due, bills? Have 
~ment ordetlf been enru:ele<! 
Without explanation~ Do former 
worket3 eampt.ain that the comtn
(If !1 !!ow to !lend $eve ranee or 
t'l!tiN!ment checks? 

• Mismatches! Monitor ~0tU' ae~ 

CO\..tnl$. adding up your contrlbu· 
UOrc! md. when <l:.PpUeabte, cornpa~ 
oJ contributions during ~ach 
tOl{k) pl:m reporting period. U 
the!'\'! is a mi1match-p.uUcular!y 
when the pb-n .dmlnisttato:,' re· 
paN lb..t the contribution! have 
been less lh.n you c.pee'l-eaU the 
company or the pUn adn::.lrllStrator 
to find ouL why, laOOr' orficials 
6Uggert.. 

Federid tabor bwS say t..'>tat Cl'lm, 

pame, unillt f¢rww Worker con· 
tributlonIJ to iOl{k) plan admjni:il~ 
tnt.ot'3 promptly. but companie.s 
are not teehnicaUy in violation of 
the uw unle,s., CQntribulIol\!J ate 
.mare t.han·90 daY11;lte, Reich s.3.id. 
So some mbmatchc:, eUl be: the 

, .result cf ~ delay thAt's not a lega! 
violation. Nevt:rthelCSIl. i1 the- cum· 
p~ny. con61'tcntiy hold:!: on to 
wor-ker p~¥Jtl~nf..'l until the tut 
JXl"sible moment, consider it ·a' 
vnirr.ing s!,gn. ' .: 

.. Doloy..: IJ (OrtON wl.)rkel1l (ell 
you they'le h;tV\n~ trouble "etlin~ 
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t4e company to remil ~OD pay'" 
ment:J when lhey are due. cOMder 
that iii RriOll1 red fLag. In additSon. 

"pay" attention to wben periodic 
-401(k) statements 4re .sent out. U 

"these statements ~ lat<'-or eQttl.e 

3.1. inconsislent intervals_check 
further to ,see if the- (.(Il1lpany U 
malting payments In 2. tialelY fuh. 
ion. "" ."". :"," 

It you suspeet there are prob~ 
lerm With YQUT pl.t.n, c;ll the plU! 
admjpi1-t.r.ltot and uk about fOur 
accounL Are. the p-.yments being 
made! Doe:J Ute amoWlt of eaclt 
payment" correspond witb tbe 
amount t.h.at'lJ deducted from your 
c.lledc. plus any promlst:m employer 

" matching contributions? If not, wI 
11 local Labor Department otnee 
immediately. These oCfiet!s are lJJJt. 
cd in the govemm(lnt :lect.\ono£ lhf: 
white p2.g~ tlf the p~"one book. 
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TOIIay's debate: PROT£CTlNG 401(k1 PLANS 

Dreams die when bosses 
.. 

-plunder pension plans ..... 

The 401(k) honeypot 
Wiillllis lust 100 tempting 

to sonie omployors. Workers noed 
more protcelion. . 
: If you:re among the 20 million Ameri~ 

CUlS with a 401(k) plan. here's something 
to keep you awake at night 

. llut:e hundred wockcrs in 28 states for 
Job Shop Tedmical Servires Inc. of fann· 
ingdak. N,Y.• dutifully'oontributed to their 
40J(k) 
plans for 

years. BUl 

now their' 

savings 

cupboard is 

bare. Their 

employer 

stands ac
cused of si
phoning 

$2.7 million 

ofthcircon
tdbutions 

for his own 

use. Whed,· 

er they'll get 

Iheir money back is uncertain. 


What happened to them is no isolated 
case. The Labor Department last month 
d~1oscd 400 investigations of emptoyt:r'S. 
boUt large and small, for ~iS3ppropri:llins 
WoO:CfS' 401(k) contributions. 

It's the same kind of abuse that k:d to 
pension insurance and olherrefonns in the 
19605. Th~(I, many large employers 
dmlncd (unds out of their traditional de~ 
(lncd-tx:ncfit plans, trea!/at their contribu
tions 10 such funos as:l hadk aCCOUlH (0 be 
i.h~lwn duwn 31 witL IIt.uQtng so, they len 
thO(j~IIHJ~ of ~jifCC!S with j}Olhifq~ when. 
thl; t:ortlpat1iC5 weill 1\:lI1kl1.!PL 

, 
I 

. I 

For VIOrker;;!hc abuseof40I(k)s may be 
worse, Not only is there no insurance,Jor 
401(k) plans, but it's the employees' own '.'. 
money the employer is taking. That is 
nothing less than outright theft. 

Most or the theft is preventable. All 

that's needed is a little extra vigilan~ by 

employees, a little tightening of federal 

ndes and a little. mOR: help from plan ad~ 

ministratOts and accountants to keep em
ployers honest. ' 


The Labor Department is promoting 

employee vigilance with an <:ducation ca:n

prugn. It has produced a list of warrung 

'igns 401(k) participants can spot and bas 

made 401{k) complaints a top priority of 
the depart'nlcnt's 15 regional offices. 

The agency also is rewriting regulations 

to make dear to employers that they must 

make deposits into the nroJunts as ~n as 

feasible, not simply within 90days as many 

now wrongly assume. That wiil help Ie-: 

move a temptation to misuse funds. . 


But the agency noeds help from Congress 

to set:.:ure timely information from the ac

countants and administrators who audit 

and oversee 401(k) plans. That hdpis vital, 

considering the number of plans has sky

rodreted to [40,000 from 17,000 in [984. 


Court decisions have severely limited 
, the overseers' liability, even in casesofco(· 

lusion. And audits, required (or plans with 
more (han IOOemptoyees,nren't submitted 
for more than seven months.. 

That delay oost the employees of job 
Shop Technical Services at leasl $800,\XJO. 

Congress should require accountants 
and adminisb"'dtors to report irregularities 
when they find them and punish any who 
knoWinrh fail to rcpoft criminal aCK 

Those who " ....'ntrihu(c to retirement nc
C(ltiOIS sbouldn't h:\Vc to lo~ sk:cp worry
ill!: lVlll"j/~:;r the l1Iom;,' will {x; then: when 
Ih<;y" IKed II. . 
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Where to get help 
ff yoU 08(11 ros.ohrG 000

: corns about }'O(X empIoyer's, I handling ofyot.n'401(k) funds,
call Ponsion and W4!faro 

! 
'I 
I 

I 


i 

Boneflts rogIonaI (!(f1COS: ; 

~~I 
~~:.'
~~~~I 

'.. 
~~~" 
~'IChicago 312-3534900 ' 

.. 

-;.:.;}:-" 

~ , 

. ; . 
0;:' : 

. :' 
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ROC1~T l:@a(i\ t0secur.ity~, :D..y . 

.U ::;e;;,~~~v~~~ .-.tHEnlrio, TH.It''\~l(itl~~:t~ }:::¥~r~te~~~~ .'.reSp9ns ibility must remit or face pen-
for. their "tetirement It'wtOo',ClJSY to'St¢aI from -allies-of2 to IS percent 

.~~ 

rat~er tbiili;S;fely :on .these sirVings. Congress ·of"'h., is owed,
Soctal Sec~nty:'9r goy,. ," d'" . ·"·k " Laoor: Secretary -- ,,'. ' ,

emment largds,:Arncr- .~_~t.or er~c._~r . Roben: 'Reich repOrts 
ieans nec : trying . - ' ttansiers..M{!p1Se .-- that some '300 .of the 

~~ 

within their" niean~ _pen.aI.ti.eS for.-vio1at9.(s. ,416 complaints ofjob~-
Some 1"8.5 :million henefit theftscurrentfy 
bave. with, I . thelt " ", ) . ., - 4!1dl!f" inve'stigation .' 
emp!oyers~ established '40l(k,' jnvesl~. mVolve:MH(k)iny~trnents. That's not a 
ment savings acCounts to 'augntent:thCir largen\unb¢r:. but itrefletts a.,worrisOme 
pe~sions> "!!ley; earmafk ~ :p~rti~n'.'of trt:nd:" Nor' is; it"'surprising,· ''given tlull' 
the~r pretax- InCQm,e,.oo.me protm.r:tJon·of' '~Ol a.}:f~'~:;: are.s,9 poo~y; prot~~.'As
whiCh may be matched by emplo)'e~ t~ ()'rie·v~ctt~i wtto'~ $1+;000, l!im~rited 
be'invested or -sav:oo. CoUcctively, ~«(I~b~',~eY(Y,~r1l~'TimeS')'1be s~)Vem:-'
40t(k) assets total-about 5500 billion.;· .·Jll~t. rna1:es·.·.1t. easy -(9" stea1·,.yqut-

Stint there's a boulder blOclQng this mon¢Y.~' .. 
road'to economic sCcCUrity:',li's theft. .'Cot;gress'must correct that. It 'must 

The relatively unpro~~ted 40t(k) set·~ore~~j,stlc ~hes ~d·•. in ,tbiS'QIl), 
f1:'nds are t~o easy plc~in~"fQr/finah':" _::()f"t;.~tro~lc.l?anldng; requJfe I~~~t~ 
claUy stressed ,cf:.l1iJ.1o,.ers., The¥ may. ".:~~·:,~W-h~fen> of 401(k) funds to:tn.vest~. 
d~iayo( stop maktng transferS:to Inves,t-' "mentmanagerS. ' .' " 
ment agents and"divert tlli 'money Co.l~ '''-;Mr: Reicb "Say$' that Laoor-" now has 
lected to' pay tbei r company's bills. trained. 50 ifl've,stigators to pursue crirni~ 
Unless business quickly picks, Up, the nat cases.' That's a welcqm~' deten:ent. 
"loan" becomes embezzlement. Tne but it won't return victims~ savings. Bet~ 
employee takes the loss. ter to pte~ent theft. to put 401{k) funds, 

Unlike pension funds. investment out of easy reaoh Of employcrs. be they 
accounts are unprotec:ted by federal hard-pressed -::- or simply thieving. iTo 
losurance or a guarantee" program. do that takes an act or Ca-ngress - and 
Morrovef. Congress has yet to recogqize the soonel it's"done, the bettcr. 
diversion as a serious problem', 'While '. " 
feC!erallaw requires (hat40t(k) funds be . :II-rf 'j'ou :~n~t ~e'S"olve' w,ith' yOur 
"segregated:' from general' assets and employer yoar Concerns about the baQ~ 
transferred as soon as practical. emptoy~ dUng of your oWl(k) funds, call tIle 
ers have a 90-day y..indow and face fioes Miami district offlce'of,the Pension lind· 
of only $25 a day, We1fare'Benefits Administration at (305)· 

Contrasl that witb the Internal. Reve- 6S1.-6464•. w~kdays 8:15 ll.m. to 4:45 
flUe Service's deposit, schedules' 00 p.m. 'The office-is at HI NW J83rd St.. 
Socia! SeCUf-ity wi~hholdings. ,The larger Su,ite 504" in N~rth,Mlllmi. 

http:rna1:es�.�.1t
http:pretax-InCQm,e,.oo.me
http:largds,:Arncr-.~_~t.or
http:I~di(;od.al
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Good companies automaW:aUy prOVide n.~, 
ports. "lm bad guys typically don't report, 
making some excuse thal they hope the '<Un
ployees will believe. . 

Company 401(k)s" 
ripe 	for picking Clearly. mOre reguiation is needed - bUl 

JANE BRYANT QUINN-, he fastest-growing retirement'1>av
. 	 ings plans in America are compa

ny.sponsored 40I(k)s. In just 14 
years of existence, they've1. amassed $525 billion for 18.5 mil

lion employees. 
Yet there's no guarantee Utal your money 

is safe. 40l(kls run pretty much un the honor 
system. Companies in'financial trouble can 
easily "borrow" some. of your Hmds, By the 
time yeo lind out, your money rnay not b.e re
coveralile. 

That's eltacUy what happened U.H.1ic maker 
Brian F.dwards oI Flint. Mica He had around 
$15,000 in his account at·Winom Tool & Die. 
But, facing business problems,; Wtnom's owo
er, Thomas Brown, stilrted 'using his workers' 
4.01():) funds. . 

The company went broke. owing its 401(1t} 
more than $192,000. . 

A 401(k} is set up by a corporation for its 

employ.!es. Your contribution is Ulx-de€erred 

until you take the mo~ey aut; ditto the earn· 


, ings on your funds. Around 80 percent of em~ , 

'ployers ndd to the money you pUl in. reports 
Access: Research in ,Windsor, Conn.. most of 
len giving yQU 50 cents for every dollar you 
invest. 

Size (If problem unknown 
There are three ways the employer can get 

this mouey: (1) Deduct money from yout pay
che<:k 31ld llO( deposU it in tbe plan. (2) Tak.e 
an iliegalloan from the plan, (3) megally in
vest plan assets {or the employer's beneIJt. 

. At this polnl. the size of the "Ol,(k) fraud 
problem isn't known. Last week. tbe Depart
ment of Lahor's Pension and WeUare Sene
nts Adrnll'listra.tton (PWBA) disclosed an al'lti· 
rr,wd c;mpaign that has so far recovered 
U.S million that was taken iUegally from em· 
ployce plans. Five prosecutions are un4er 
way: 31ft investigations ramatn open. None 
are big I:ompanies. The problems sO far have 
'been (ound al mid·size and small tirms. 

As a check on whether lhe mOncy is there. 
the government imposos some modest audit· 
ing and reporting requirements. f'or example, 
you're supposed to receive an annual summa· 
ry or your plan's flnancitll condition. 

[Jut whal you really need are the details of 
the gaiJls.'lOd losses in your 8C'C()Unt. But your 
company doesJI't h;'.\vc to diSclose thal unless 
you ask. 

exactly how mucll? Seeret%iry .of Labor Rob· 
ert Reich says thal oversigOt should be light, 
so as not to "discO\ITage small businesses,. 
from settlng up tbese plans because of abuses 
by a few," Here are Ule retorms on Reidt's 
mind·, ranked aeeording to their <:hance of 
taking effect: 

Require faster deposit ,
B Stop rirms from using your m<mey as:t 

-gO·day checking account.:' Your 401(k) CtInlri· •bulions are supposed to hit your account on " .-'f::~the "eariiest.reasonable" date ()r, at m~, 
within 90 days.. Some nrms routinely. walt 90 ~. 
days, reasonable or not. ...• Require fasU!r information from audits:: ,,' 

Believe it ~ not, j( an auditor chc¢ks your 

401{k) plan and notes {l possible: fraud. it , 


- ,might tak:e, a year to hit !.he PWBA's comput
eI' screens. Reich has proposed legislation to 
require pr.ompter reporting. But he's leaving 
one big loophole opoo:: Companies with f~wer 
than 100 workers don't have to aUdit the 
plans at aU, 

•. fllSUlU independent trustees: Trustees 
certify thal the money in your 40 ({It} is being 
handled properly. But employers can name 
lhem~lves trustee - whkh won't help mueh 
if they're the ones diverting funds, 

a Require more frequent employee reo 
ports:; A year is too long to wa.lt to see U the 
money withdrawn from your paycheck really 
was deposited in your 401(k), 

~~"' 

, . 
Jane Bryant QUinn is an authOr .md synui· 

, . 

'caled personal finance coJrJmnist. Heit, column 
appears on Saturdays. Readers with wesaons 
may write in care (If Washington Post Writ· 
ers Group, 1150 15th SL NW, Washi[1gton" 
D, C, 2M71·S200, 

, . 
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Savings. at Risk 
.- ------'- ----

Withoutthe right information, you can't do much to protect your own 401(k) . ~:~ 
funds. But can Congress give you the help you need? Yes. Here's how. ..\ .... 

8\' J"NH I1H"AN'I~ QUINN 
It<lff VKAIIS AGO. AT 1H.·I)\'I':MA":I';1I 

3rbn Edwards ~n 10 ;mcnd to 
Ilis futuro. His cffillloyei, W.in\Mn 

& Di(\ in {-lim. Mkk; olrt~"Cd H 

cetiromeol plan. nnd j7,.d M 

w:nrl~ When he kft for .l\llI,llh("r 
jt,h. lie hud 13uoul ${!HXxi. 

lit' ligurud wr(lIlH. '111uu1m. Brown. wh" 

!Iwned Winom Tho! &' Die. deducted lhe 
nluncy (rom plan members' paychecks but 
didn't rcserve it (or their accounts. The 
1'<III1pally went broke. owing its 40I{k) more 
thall SIV2.!lOO. Drown pk:tded guilty to u 
<:rimiufI!.chargc of lying ab<nJ!. the plan';; 
n:m;!iI)IlI1 aod wH! 00 s(Ullcnced in f'cl>ru
l'N. Culd cumfuft fur &:hvarus ;\nd hi:.: fe!· 
I,,~,' f't1l!.!t\VcCs. "j !(\Isted everybody." he 
!>nyS. -bill you haY(! 10 lorget ilbout lnlst." 

CUllY that senteru::e tUid lilt:k it 10 ,''QUI' 

IIllice. door. Most 401(k)s lire safe. bl,ll only 
Ueca\l~ tim comprmlclI (hn! nm them \'01· . 
uutl1fily (i,JUvW' lhe ru\cs. For .\·our sO-l;alled 
pmtcclillu, tllc g\1\"<lrnmenl imposes sm\le 
0111£1('.-.( ll(l(iitin,g ilncl TCllOrting rt'ql,if'C· 
menb-. A! houom, IhlwCV1!f, if~ linle morc 
1h.:UI H'l lunUl!" ;>',Y>leil1 Ihut \\'orks lor fIlll:<1 

'." ,OJ" ;I! III" c-.>en;tc ufa defrnuded few, A 
"i~ \1Impan)' in financial trouble cutltd 
"\I<n'OlW" your 40[(1<) funds just as rcl<~i!)' 
a~ WinOlflT(ll;.1 f:r Die did, • ' 

, At Ihi~ point the SI\'.e of Ille 40t(k} (mud 
Jl1'Uhlcnl 11\"11'1 k!l\lw!1, Sccrcwry ,of l.abor 
IiHIIC11 lI¢kh says tlml twice tllc number 
.. f ·101(\..) <''\lUlpl;litIIS Irn!U tbt: pllulic rurn 
('[II W I", lnle ('(lmpHI·ca wilh Wnpl"inls 
.,h"l1\ ojll,,!' 1\H,blems 111 the 0,&'place. 
1...4 Wl"!"k ,I.e tAli,,!" Ocp,anmcnl's PCI!
, ...$1 "mrWdl;un Ikmcfit:\ hdminl"'mli(;1! 
IP\\·U.\) ({I"d"5eci)1!\ :wIH;~",tI ,·..mIM'j!n 
lit.;11 I;.!~ ~" I"r l1;covcn.:d $:\'S .nil1jfH\ ('Ir 

<'ml'l"yt'l: plan>', FIve prl'~:e'llinlls lII'~ HOI
d.'(w'Ir :~IO ;l1V':~liJ!;ll;"'I' "'III;Il'1 "1"'1\ 

But some of the money is gon,c ,for good. 
Mure difif'ussion is flooded about securing 
"Olfkl~ _. flOW the nation's fasle$t:-s:rowing 
pol tIl H'!ireme.nt s.;lvinw;, ' . 

Bl~ mOnl!y: A 401(11:) is set up by a corpora
tion !:'I' It:> employees, Your contribution is 
!;\x-.:kferred until yeu take the money out: 
diu,. dO! eArnings on your funds.. About 80 
llef(·cnl ofemployers: ~d to the ¥U?ney)'OU 
put in. reports Aoxess RC$eareh In Wind
~IL Conn.. most often giving you 50 tents 
IiI!" C\"CfY dollar you invest Inju$t 14: years 
o( r'-':l~tc'!lCe, 4:01(lc)s havc amassed $525 hil· 
Iii ,1\ 10" 18.5 million wnploy<:cs. 

,\;' n dl(:{'k 01\ whether the money is 
III""'" Ii:.' In\\< requires only that you receive 
n ~",nHl!;'n' of)'Qur plim's annual report. Th 
II:. 'l!lmt{'~rs, that generally means rip, 
WillI! ,'lit! need, ,instead. am the detnlls of 
Ilw W1Im. .and losses in your lleeOunt. whkh 
yllur cmplO}'er n~dn'fdisclose urueu you. 
til'\..:- ill writing u-lld enly Ollce t! yelit. Good 
\'ompnnics. howl:lver, u~unl!y cantn!!::t with 
CH!l5idc J!1'O\'iders to send reports nUlomati
l'I,II-:, t>olTlctimcs as often as 0fU:;(! a month. 

'i"hl' bold guys provide II? reports at all. 
i ll'wl" .. ort-en where tbetrouble starts. By 
: ; me the wUl"kcn; get womed cilougn to 

'''lid lip fl.·m~$, their retlremcnt money may 
II!" ~(!/U~. Or it l1J<'lr be poorly investcO, in 
1'(,;.1 n"t;);c'" Of f}1:h¢r ilL.'\llPropriate assets. 

C!('ad". ("nrc rcgulnlion is needed-btll 
"'I::,eth' h'o\\ ht,;('h'l Heicll snys. thai the go.,.. 
"n\IIl\~I\1 d(l<<.l~:u-! ""kJn! ttl "disJ:ourage small 
1'!>\inC!H~CH fi"om setting up these rlnns 00
",'\j~(' Ilf .'louses hy It tcw," Cost-benefit 
·"l'.!lIwnts h:1\">(:; ((I be m,,'\ue. H(')w many 

';.,,, Eciw<lrd5 li1milicl> em ~ throwlI tu 
!,:,' 'H,kc~ }tl 111.:./ luckier iolks >CIltl have 
i,Lolh <Iflhcirii\qft Here are the reforms on 
Ih-'d,-" ;a::!!L r,lUkcd M'c" ..dhl!! it) theil' 
l'h;\!,Ct,:- "f 1'll;i!11~ dt(X;I; 

••"Iull {in!l~' j'>"'fJ<lI U~"{'I.!f J'rm( ,*mty «$ d 
~!(I·.I<I.i' dl<-'f.-ki,,!!, m·{'(iUlI(. \"",f <to I (l.;.l en..!,·i· 

, "d"~" 
I!n- ~el\fti¢$C rC3~()nable" date or. ttt 111,,>1: : ' 
within !JO dtlys. Some firms routinely wnil \', 
'", -I·ws, reASl.'m~\ble oc not. That flOI nnl ... 

'. ;~~~ ~'(\U ofcl\rnln~s: In troubled l1rms. 
, • :n,-nlM.illt rMc: dml lit{! companv will fa.il 
'nIh "n\!( money in its IJOCKct. Reich jitnrH< 

II> ~;~t1rtcn Ihe r.eriod dr.unatic.allv. (re°s ~'6t' " . 
I,.'te;.r ifbo'ikhtt~ emp!oyeroontributions. 
w;lkh /Jfti'll are [mtd only (mcc tl rear.) 

q nt'!{ufre {.uter htformatioft {!"Of/! qudt'($, 

1k:Hcve Ie or not, i(an auditor checks your 

401(k) phl" and notes tI possihle fmud. it 

might tl'lke 3 year 10 hit the PWBA's eom' 

puler sereens. Reich has proposed Icgisla~ 


(ioo to rtrquire prompt-er reporting. But 

Congr(:$s hils weightier things on its mind 

{like tuUlngtrn:: frnoo-enforcement budget}, 

Incidcntally. It YOU work for a company 

with fewer than tOO workers. 11.$ 40!(t.:) plan 

doesn't have to be audited tit nil. 


1l111$iall independent trostees. Trustees 
.:ertif)' toat the money In \'Our40t(k} is being . 
handled properly Bul e~lployers can name :,' 
themselvcs tiS tmsl/!i!s-which won't o<llp 
much if Ihey're [he onO$ diverting funds. 
1l!e Laoor Departmenfs ludependent ad~ 
VillOry emmell S!I&\lCSfi!d this yenr that ..::-, 
401(k)slm"e Oo.llside lruslees. 
. .. lt~Qiw 1Il()(, {r<-'q<tC!fIl elUltiOt't'f: n"'" 

(Ru(s, A Y'\!I' is 1(10 Il1n~lu wnit (q;~ i(~'mjr 


rIt¢1\{!)' Imn nrrived, and mlllty employers 
'lJ.1fCC", Some 1'4 pcrcCr.1 of4Ot(k} plans oncr 
1['I:"Il1erl)' rermis. A smlllt bU1 growing per
(;cnl"go !il\'!! yO\1 dail.\' access, by phon!!. 

'l11fll:O\'emmclI! IS I'ublidy,ing ways roo 
c.:\t1 watd! tile pl;ms yourself. Among them: 
dlr..-:k 1011f pay :>Iub;;, 10 sec if dlc' sum 
denuder! lfnm :>~l\ll' dlcck lu,:lllaHy made it 
inhl/he 111.w;gH (l1\.ed "krt ifcun!rlw,nl<;ms 
.4'11"! nni,'(' wilhin HO <I"y": ;;crccd! if )'Cur' 
1Ulilr .t:I"'1 It ;lfY lmc. 

It"l let's ltt;1 IP;I!. Musl lepo-rt;: d01I'! 
l>ho\\" wh"11 mum:)' w<::1)1 if/hI Ihc plillL A .. 
I;,~· ~~'II·j',:h;nJ:. II !llil~!'1 e"~1 rl>~1 yt'"r j~lb,. 
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""I't'{'i:dty in ~1Ili!1I~\" linn!>, ll"s. IIIl(CtiSOn' 
alii!' hJ C~r(Ri II ...: worketll to boss the boss. 

Watchdogs nettled: Ilut watchdog!; oro 011 
,Iwml. if C»tlUrcSS woul(j ollly dcputim 
them. A 4OJ(k) 1'1;111 uflen employs ;In out
side. {ruu~. II rcetl«ikccpef or lin invest~ 
menl manager-lilly o( whom will know 
WhCll M cXprn!\ed (.'{>fItribtJlion doesn't 
CO!\lC. Ihlt 3S things 1l0l0Y 'J;tand, no one has 
(0 tell yOu (If. for that mattef. the PWBA, 
This professional omena multiplies YOUf 
lou. Htld you known the truth, you'd at 
least have stopped putting new money in. 

At International Technical Services (ITS: 
now defunct. but formerly in Melville, 
N.YJ, suspid(ItJs employees sought infat'"· 
mation ror months tI((er Ilwir 40ICk) rep<ms 
stopped, 'I1teOOss wore the trustee's haL Sa 
Ihey called the plan·s. f(l{.:(IDlkeeper and its 
iavestment manager, to nnd out if their 
money was wc. 

As is typical: they learned nothi,n& at aU. 
'nte investment manager. Equitable Life 
Assurance Society, first said the plan W;t$ 

OK but Wer clammed up, says Leonard 
CUnunings Jr,; formerly an ITS enn~mct en- . 
ginecr, Equitabie's James LalX'!y saY' that. 
as II m.aHer of polley, the company doesn't 
respond !ll employees:' questions A~t 
their iM\viduIIi ao:Qunts. ITS's rooked 
plan membert ;).!;'C suing every<mc in sight, 
for losses 0($3 mmion or more. Cummings 
himseif says he's out S10,OOO to $15,000. 

On Ihe '\vM, mer' principle atelvi<;: re-" 
JjXlnsibility, most firms that :service 401(k}s 
want nothing to do with the job of unmask
ing ;:rooked pl.at'!lI. E:«!ept the "fIlthcr" of 
401(k)1>. ThO Benna oCthe 40l(k) Association 
in Ll'lnghotn4l, Pa, His oontroct with dients 
says he'll squeal to "the PW8A jf money 
docsn't arrive on lime. To get arountl ~ro' 
live bosses. emp[oyOO$ should get reports 
that are mailed to t!~m tit home, says Rob
ert Liberto. vice president oftne New Yorl< 
actuarial consuhlng ~Irm !he Segal Co. 
M~ of aU, plans need ools:ide trustees 

whose duty it is to' shout al¢ud.' l3y all 
means romplaif\ 10 the PWnA about miss
i~ 401(k)'!epoli5 {coil202-2U).871G}, Uul i.f 
[UI..inet.ts fltu;! government c)I,pcd us tQ ti
H;UIU' n:1irmuent \1\I~el\!C:S. they have the' 
,Jul:.'ln mlll.:c lhe system more secure. 

lI'Il'!"'''' ' .. , 1,""0,"'<:1," ..~" 1>1"" HI" U",,':I 

Safety in Numbers? 
40100s are growing faster than any 
other retirement plan, and lhey're 
riskier than traditional pensioos, 
Future retirees, particularly those in 
smaller* oomp:mies-plans. Are in 
danger of having their pockets pi<:ked, 

'l'ott.JplalU 242.00(1
[r. unal.!er Cf)nlpanles . 2.311,1OO . 

Total: participants 18.5 mlUkm 
10 imliller comeniet s.a milUon 

T«al astitt $S2S bUUon 
fn mWler companies ;132 billion 

All plans 
Averng~ IICOOlJ'lt balan~ $%1.000 

'WI.... ~r..<f"''''Mlf$<» ""nruru 
""'..en """"'" *'MA...... jl<e 

," 

I 
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n the six months between 
"!' January and July last year: 

the average stock mutual • 
fund earned 22.53 percent, 

..8CCOroing to Lipper Analytical 
Services. 

But not John Drexler's retire
ment portfQlio.. Mr. Orexler 
tlwught he was harvesting the 
stock market's gains, but Instead 
he was eammg a mere 2 percent 
on moneY his employer had 
parked in a money-market fund. 

Mr. Drexler {not his reaJ 
name) estimates he missed ou( on 

Foot-dragging firms take bite out of401(k) 

$600 in earnings while his large 
Northeastern employer rumi~ 
rtated about where to put the 
money. 

He's not a happy camper, and 
complaints like his have the La· 
bar Oepartment breathin~ down 
the throats of slow-mve5ting 
employers."A proposal front the 
department would have compa· 
nles racing to invest cmpi ere
tirement contributions wi~n 8 

few days of payday.· 
What's the problem? There are 

a few. . 
J1te most serious are the usu· 

aUy smnll employers tha.t "bor
row" their WotkeN.' 401(k) retire
ment assets to fill cash-flow 
needs and fail to invtlst the funds 
for the worker in a timely man
ner or, in some cases, at all 
~ Beottrl. president of 

the 401(k} Association. repOrts 

that he has received about a 
do2.ell cans from wtlrkers whose 
small companies went out of 
business without ever depositing 
their retirement_contributions. 

The tabor Department is in
vestigating more than 600 com
plaints of companies not deposit~ 
ina: the meney in time and takes 
them seriously enough that it has 
instituted an amnesty program 
fOr employers delinquent in 
deposits:, 

Until Sept. 7. companies that 
have played fast and loose with 
their employees' retirement 
(unds can pay up and avoid crim
inal f!nd civil penalties. 

The program is not available 
to employers under investigation 
or more than a year in arrears. 

There are other reasons why 
retirement investments are not 
made in'time. 

The current Labor Depart
ment rules, which require com
panies to deposit the money as 
quickly as possible but no tater 
than 90 days, have been inter
preted too often by too many 
comp~nies to mean 90 days, says 
Rich Koski of Buck Consultants, 

Some employers habitually 
wait as long as possible to float 
their cash now; Then there are 
the compllnies.lfke Mr. Drexler's. 
that tie the money up even 
longer white they switch 401{k) 
providers.. ' 

This is happening with in
creaSing frequency as the bene
fits field get6 more crowded and 
brokers and mutual fund firms 
vje for the 401(k) business. 

Mr. Drexler'S chief oompillint 
is not tha_ his employer switched 
carriers. but that it ctidn't tell 
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Myone until many months after 
the event anti dragSed its feet 
during the pf"OCeSS, 

What can employees do about 
this? 

At least find out the truth ' 
about where your money is, Don't 
approach your employer as if 
you don't trust him or her, Mr: 
Koski says; the owrwhelming 
tn.ajority are honest and trying {l 
do the right tWng in It confusing
market. > 

Instead, make your employer 
aware that the 401(k} matket 
has gotten much more competi· 

. dve and that some providers • 
would be happy to provide quar
terly statements or even daily 
valuations directly to you, with
out putting any added burden on 
your benefits department. _ 

Jf you work for i1 very small 
company and have serious con
cerns about your employer's 
integrity and organizational 
skills, you can do an end run 
without seeming suspicious. 
~U your employer that you 

are doing personal financial plAn 
nlng and that }/tIur adviser needs 
Ii statement from your 401(k) 
plan to help you plot other invest
ments. Ask your employer to put 
}'till in touch with the company 
administering the plan. 

Ifyour employer refuses to 
provide timely information about 
where your ftmds are, contact thl 
Labor Department while lnvestiw 

' •. g;amt'$ there are on the warpath, 
" 

• Linda S;«n Gll$wers questions 
onl'y throitgh.hel' column. Write 
to her at Reuters, Suite 410.1333 
Ii St. NW; Washin:glOl\ D.C. 2000s 
or send e-mail to 
7116D.lS46@.C()mpwre:rIlC.ccm. 
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CONTINUING CONCERNS 

OF THE INSPECTOR GENERAL 


Several serious concerns of the Office of Inspector General (OIG) that can have 
a substantial impact on the effectiveness of Department of Labor programS and 
operations remain in the category of "unfinished business." 

• 
Improving Criminal 
Enforcement Actions 

Frauduhint Health 

Insurance Schemes 


The OIG testified on several occasions before the Congress about 
the need for criminal sanctions against perpetrators of egregious 
white-coUar crime invo]ving laws protecting American workers. In" 
response to the OIO's continuing criticism and a series of some 

, eight hearings during the last, 13 months, as well as considerable 
press and media attention, the Department formed a task"force to 
study the problem and make recommendations to the Secretary. 

While the Task Force's September 1990 report made severalrec
ommendations emphasizing voluntary compliance and tnfofma
tionsharing, which may improve the general enforcement program. 
in our opinion, the report failed to address effectively the central 
issue of criminal enforcement. The report ignores the problem of 
clarifying Department of Justice's Office of Legal Counsel's March 
1989 opinion which severely limits the OIG', investigative ability 
and limits the Sec"retary's ability to delegate authority for investiga~ 
tions. In addition, it does not acknowledge the OIG's responsibility 
to coordinate investigations as specified in the Inspector 'General 
Act. The 010 will be closely reviewing and monilOringthe Depart
ment's efforts and progress in this area. 

The OIG also testified during this ·period about the problem of 
fraudulent multiple employer welfare arrangement"" MEWAs. 
These schemes continue to result in tragic consequences by holding 
Ihousands of employers and tbeir workers personally liable for 
unpaid medical bills even thougbthey believed there was health 
coverage. 

The orG wilt continue to conduct Federal criminal investigations 
and assist the Stales in addressing the MEWA problem. A contin
ued Federal role is necessary because the rnulti~State operation of 
most of these fraudulenl MEW As severly hampers the ability of 
individual Slates to reach lhe culpable individuals. 
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In an attempt to deal with this problem. PWBA has proposed a . 
registration scheme for MEWAs in Jegis't'ation which. was intro~ 
duced in the closing days of the 101st Congress, We will watch 
closely to see the extent to which this proposal will effectivelyhelp 
address the MEWA problem and the eXlent to which it iIIumi
nat~s the various State and Federal issues. . 

.' 

The O]G testified several times about the nation's private pen-.. · . 
I nadequate' Pension/ 	 sion and welfare plans' vulnerability to fraud and abuse. Thisvul- •... 
Welfare Plan Audits 	 nerability is caused prilTlari1y by inadequate audit work by inde- .' ~ 

pendent public accountants and a lack of effective Federal law 
enforcement through the Department's PWBA 

Since the OIG raised this issue, some progress has been made:.. 
The Depar.tment developed Employee Retirement Income Secu
rity Act (ERISA) legislative proposals to address some of these 
concerns. However, significant delays were experienced in ob
taining OMB clearance, and at the close of the reporting period 
they were not yet cleared. The OIG strongly urges the Depart
ment to renew this effort vigorousJy early in the next Congress'in 
order that the bills may be reintroduced and considered quickly; 

in addition, the American Institute ofCerttfied Public Acoount~ 
ants (AlCPA). working with the OIG and PWBA, has produced 
a draft revised Employee Retirementlnoome Security Act (ERISA) 

. audit guide which highlights the auditor'S responsibility to detect 
and report' sedous wrongdoing. However, problems still remain 
to be resolved, including the oversight of plan audits only by the 
plans' managers and the need for direct reponing by the plans to 
the Department of signficant ERISA violations. UmiJ these 
deficiencies are resolved and the draft AlCPA audit guide is 
finalized, pension plan assets remain at risk. 

2 




Abuses Affecting 
Job Training Funds 

Concerns about 
DOL Financial 
Management 

The 010 has testified before the Congress about problems in the 
administration and operation of the JTPA program. Since~the 
'program's inception, it has been, and continueS to be, plagued by 
abuses on many levels. . 

Legislation of needed amendments to JTI'A was passed over

whelmingly by the House and sent to the Senate where it wis never 


. introduced in the 101st Congress.. The 010 recommends tllat this 

critiullegisla!ion be reintroduced next Congress in order to im

prove the Department's JTPA program and belter ensure that its 

resources are effectively utilized. 

The OIO's oversight of the Department's new general ledger 
accounting system (DO LARS) identified adverse conditions which . 
prevent the Secretary of Labor from reasonably assuring the De
partment1s compliance with statutory requirements. 

3 








EJlccutive SUlnn'Ulry 

controls for compliance with laws and regulations, tll1d then providing the 
reports to regulators, participants, and others, would help ensure that 
adequate controls are established and maintained. ' 

Requiring auditors to review plan administrators' reports on internal 

controls would help protect plan participants' interests by helping to 

ensun,! that plans maintain strong internal co'ntrols, adhere to laws and 

regulations, and properly report their financial condition, Such reviewS"" 

CQuid also provide early warnings ~f potential problems, Similarly, revieWs..;..: " 

of internal control reports would benefit the federal government, which, "as" 

insurer of defmed benefit pension plans, faces a significant liability if plans . 

with large unfunded liabilities tenninate. . 


Further, GAO believes that auditors have a basic public.responsibility arid, 
must consider the government's interests when auditing federally insured 
employee benefit plans, Auditors should be required to playa more active 
r,ole in assisting regulators and plan administrators in identifYing. 
preventing, and correcting problems in financial reportlng and internal 
controls. This expansion of the auditor's role is in keeping with GAO'S belief 
that auditors must recognize that they have greater responsibilities when 
accepting audit engagements for federally insured entities. Similar 
provisions, which are important reforms in auditlng and reporting for 
federally insured financial institutions l were recentiy ena.cted in the FederaJ 
Deposit Insurance Corporation Improvement Act of 1991 (Public Law 
102·242). 

Third. legislation should require auditors to report fraud and serious ER1SA _. 
violatious directly to the Department of Labor. VlhHe both plan 
participants and Labor have significant interests in ERlSA \!iolations, there 
is no requirement in ERISA or Labor's implementing regulations that either 
be promptly and dire<:tlj informed by the auditor wherffraud or serious 
fiduciary breaches are discovered. Such a provision would increase 
protection of plan participants, 

Fourth, legislation should require all audit firms which audit ~mplQyee 
benefit plans to obtain a peer review. Peer review programs essentially 
entail the verification by other audit firms that the firm reviewed has a 
system of quality controls that reasonably ensures that audits meet 
established standards. RCQwring all audit firms which audit employee 
benefit plans to participate in a peer review program that indudes at least 
one plan audit would help ensure that audit firms performing plan aildits 
adhere to auditing sti1fldards and periorm quality audits. 

GAQIAFM[MI2.f4 ERISA 
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~--~----=:=;:==:-::==:;::=~~-~~--::---~-'-:----:-Reconunendations GAO makes recoinmendatlons to the Department of Labor, the A1ePA, and
I the Congress in chapters 2, 3, and 4. Of pattlcularimpornmee are the 

legislative recommendations that the Congress amend ERlSA to: 
(I) eliminate the provision that permits limited scope audits. (2) require 
reports by plan administrators and auditors on internal eontro1s! . 
(3) requiie reporting by auditors of fraud and serious £RlSA violations, ltnd 
(4) req~re peer review of auditors conducting plan auditS. . 

:;,.. .. .~ 

• 
Both the Secretary of L3b0r and the Chillrman of theBoard of theAgency Conunents 
American Inst'ftute of Certified Public Accountants cof!lffiented on a draft 
of this report. (See appendixes II and III.) 

Labor agree4 with many of GAO'S recommendations but expressed 
concerns with the recommendations on internal control reporting and 
direct reporting 00 Labor of serious ERISA violations. However. Labor dici 
agree that significant internal control weaknesses can lead to fraud and 
abuse of plan assets. Labor stated that it is currently assessing alternative 
'approaches for the idenUOcation and reporting ofsignificant internal 
control weaknesses. With respect to direct reporting, Labor is considering 
whether plan administrators should be required to report to Labor 
lnfonnation related to certain criminal acts involving employee benefit 
plans covered by ERISA. However, this does not utilize the resource of the 
independent auditor to help prote<:t against criminal acts by plan 
administrb.tors. 

The AlCPA stated that it is considering many of GAO'S recommendations. it 
also stated that it supports cost beneficial efforts and suggestions to 
increase the protection of plan participants but has concern about creating 
unrealistic expectations relative to the role and work of independent 
accountants. GAO believes'implementing its recommendations wouJd allow 
the profession to better meet the public's existing expectations, The AlCPA 
expressed serious concerns with dire<;t reporting of fraud and serious 

," 	 ERlSA violations to Labor because of its view of client confidentiality. GAO . 
disagrees with this view and believes the auditor should be requlred to 
report fraud and serious ERtSA Violations when the plan administrator fails 
to do so. 

GAOfMMtMIZ-l( ERISA 





CONTINUING CONCERNS 

OF THE INSPECTOR GENERAL 


Several serious concerns of the Office of Inspector Genera! (OIG) that can have 
a substantial impact on the effectiveness of Department of Labor programs and 
operations remain in the category of "unfinished business." 

Improving Criminal 

Enforcement Actions 


Fraudulent Health 

Insurance Schemes 


The OIG testified on several occasions before the Congress about 
the need for criminal sanctions against perpetrators of egregious .' 

white..coUar crime involving hiws protecting Americanworkers. In 
response to (he ~IG's continuing criticism and a series of some 
eight hearing; during the last 13 months, as well as considerable ,. 
press and media attention, the Department formed a task-force to 
study the problem and make recommendations to the Secretary. 

While the Task Force's September 1990 report made several rec
ommendations emphasizing voluntary compliance and infoima~ 
tionsharing. which may improve the general enforcement program. 
in our opinion, the report failed to address effectively the central 
issue of ~riminaJ enforcement. The report ignores the problem of 
clarifying Department ofJustice's Office of Legal Counset's March 
1989 opinion which severely limits the OIG's invesligative ability 
and limits the Secretary's ability to delegate authority for investiga
tions. In addition, it does not acknowledge the OIG's responsibility 
to coordinate investigations as spe~jfied in the Inspector neneral 
Act. The OIG will be closely reviewing and monitoring the Depart
ment's efforts and progress in this area. 

The OIG also testified during tbisperiod about the problem of 
fraudulent multiple employer welfare arrangements or MEW As: 
These schemes continue to result in tragic consequences by holding 
thousands of employers and their workers personally liable for 
unpaid medical bills even though·they believed there was health 
coverage. 

The OIa will continue to conducr Federal criminal investigations 
and assist the States in addressing the MEWA problem. A contin
ued Federal role is necessary because the multi'~State operation of 
most of these fraudulent MEWAs severly hampers the ability of 
individual States to reach the culpable individuals. 



• , 
Inadequate Pension/ 
Welfare Plan Audits 
-----"~,--

In .n attempt to deal with this problem, PWBA has proposed a 
registration scheme for MEW A.s in legis'iation whicltwas Intro~' 
duced in the closing days of the 10ist Congress. We will watch 
closely to see the extent to which this proposalwiH effectively help 
address the MEWA problem and the extent to which it illumi
nates the various State and Federal issues. 

TIle 010 testified several times about the nation's private pen~".· ' . 
sion and welfare plans' vulnerability to fraud and abuse. This vul- . ,. " 
nerabili!)' is caused primarily by inadequate audit work by, inde- .' ;
pendent public accountants and a lack of effective Federal law 
enforcement through the Department's PWBA. 

Since the OIG raised this issue, some progress has been made.:, 
The Depar:tment developed Employee Retirement Income Secu
rity Act (ERISA) legislative proposals to address some of these 
concerns. However, significant delays were,experien<::ed in ob
taining OMB clearance. and at the dose of the reporting period 
they were not yet cleared. The OIG strongly urges the Depart
ment to renew this effort vigorously early jn the next Congress in 
order that the bins may be reintroduced and considered quickly~ 

In addition, the American Institute of Certified Public Account~ 
ants (AlCPA), working with the 010 and PWBA, has produced 
a draft revised Employee Retirement Innome 5o""ri!), Act (ERISA) 
audit guide which highlights the auditor's responsibility to detect 
and report serious wrongdoing. However, problems stilI remain 
to be resolved, including the oversight of plan' audits only by the 
plans' managers and the need for direct reportinghy the plans to 
the Department of signficant ERISA violations, Until these 
deficiencies are resolved and the draft AlCPA audit guide is 
finalized. pension plan,assets remain at risk, 

I 
2 



Abuses Affecting 
Job Training Funds 

Concerns about 
DOL Financial 
Management 

The DIG has testified before the Congress about problems in the 

administration and operation of the .ITPA program. Since~the 


program's inception, it has been. and continues to be, plagued by 

abuses on many levels, ' 


Legislation of needed amendments to JTPA W"'! passed over

whelmingly by the House and sent to the Senate where it was never 


, introduced in the 101st Congress" The DIG recommends that this' " 

criticallegisiation be reintroduced next Congress in order to im~ 
prove the Department's JTPA program and better ensure that its 
resources are effective1y"utilized. 

The DIG's oversight of the Department's new general ledger 

acoountingsystem (DOLARS) identified.dverse conditions which' 

prevent the Secretary of Labor from reasonably assuring the De

partment's compliance with statutory requirements. 
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PRESIDENT'S PENSION INITIATIVE DRAFT 412196 3:00 PM 
I 

1. 	 PORTABILITY 

··Expanding Pension Access and Portability 

-~Promoting Portability and Coverage for Workers in Transition 


2. 	 IFiA. 

N~Expanding Individual Retirement Accounts 

~~How I~As Promote: Savings and Provide Portability 


3. 	 THE NEST 

~~Stimulating Retirement Savings by Owners of Small Businesses and Their 
Workers 

··The NEST: A Simple Retirement Plan for Small Business 
I 

4. 	 BACKGROUND 

--Administrative Actions Already Taken 
I 

5. 	 VIGNETIES 

..Making Pensions More Widely Available: The Administration's Expanded 401 (kl 
Proposal 

~·Savjng for College Made Easier for Families: 
/Croposal 

I 

6. OUTLINES OF NEW PROPOSALS 

·~Fi1Iing' Gaps in Retirement Coverage' 
·~Making Rollavers Easier (Qualification) 
"-Making RoHovers Easier fNondiscrimination) 

The Administration's Expanded IRA 
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EXPANDING PENSION ACCESS AND PORTABILITY 

HELPING WORKERS IN TRANSITION 


Background 


, 

• 	 [About 40 million) Americans have retirement benefit accounts in defined 

contribution plans isuch as 4011kl plans) In which employers maintain 
individual accounts on behalf of their workers. Once an employee has 
"vested", Le" earned the right to the amounts accumulated in the accou'nt. 
the ae'count balance and earnings belong to the worker, Workers are 
immediately vested in their own contributions to the plan, and usually are 
vested in employer contributions after working a certain number of years. 
Defined contributlon plans enhance employee mobility -- if the worker 
changes jobs, the account balance stB! belongs to the worker and the 
accumulated balances in the worker's accounts provide the ultimate source 
of retirement benefits, 

. • 	 Workers whO change jobs as part of downsizing or restructuring may want 
to take their accounts with them when they leave while preserving the funds 
for retirement. Those who face longer periods of unemployment between 
jobs, or who need additional education and training for new jobs, may 
benefit from additional access to these retirement funds. 

• 	 Worke'rs who have held seveta! jobs over therr, career might prefer to 
consolidate all their retirement accounts into a single account held by their. 
current employer. However, (about half of participants in 401 (k) plans are in 
plans) ,that do not accept rellovers of account balances from previous 

-, employers. 

Proposal ,, 
The President's propose I makes pensions work for workers who move from one job, 

to another. It will: 


• 	 SIgnlfllantlY expand IRA coverage-- helping people save both while 
employed and while between jobs ~. and increase penalty-free access to IRA 
funds !or special needs such as education and training; 

, 	 . 
• 	 Establish a new plan for small business, the National Employee Savings Trust 

!"NEST", which combines the most attractive features of the fRA and , 
401(k)i, and makes it easier for small employers to provide a portable plan for 
their workers; ,I 

, 

,. 

. I 	, 

, 
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• 	 Permit employees to tap retirement savings without penalty to support 
themselves and their families during extended periods of unemployment; 

• 	 Provide faster vesting in multiemployer (collectively bargained) pension 
plans; 

• 	 Amend the tax code to imple~ent laws that guarantee veterans of continued 
pension· coverage when they return to their jobs after military service; 

• 	 Add flexibility so that new employees may more easily participate in 
retirement plans as soon as they start their jobs; 

• 	 Make ,ollovers between pension plans and IRAs more widely available; 

• 	 Prevent employers from forcing employees to withdraw pension funds or risk 
poor earnings: and , 

I 
• 	 Expana the PBGe missing participant program to make it easier for all , 

workers entitled to benefits under terminated plans to locate the benefits, 
when ,they retire. even if the employer has gone out of business. , 



PROMOTING PORTABILITY AND COVERAGE FOR WORKERS 

IN TRANSITION· 

ADDENDUM 

Expand Portabl9 Retirement Vehicl9s: IRAs and the NEST 

To increase portability, the President's proposal expands deductible IRAs, adds 
Special IRAs-. and adds a new simple and, portable retirement plan for small 
business. the NEST. 

, 

For IRAs, the proposal: 
I 

• 	 IDoubles (over time) the income limits for tax-deductible contributions 
,to IRAs, permitting millions of additional Americans to make tax
:deductible IRA contributions; , 

• 	 !AIIOws IRA withdrawals in the event of extended unemployment. and 
',to pay for educational expenses, hrst-home purchases, and 
:catastrophic medical needs, ,without imposing the 10% penalty on 
Ipremature distributions; , . 

• 	 lAS an additional OPtion, establishes new special IRAg I"backloaded 
)RAs") under which contributions are not'tax~deductible but all 
.earnings can be withdrawn tax-fice if retained in the IRA for at least 
;ti"e years . 

The NEST 1s la new portable ,voluntary retirement savings plan for small business 
that has no red tape and no complicated employer filing, testing. forms or 
calculations. 

• 	 The NEST is designed to expand pension coverage for low- and 
middle-wage workers in small busjnesses, not only the highly~p,aid. 

• 	 ' It combines the most attractive features of the IRA and the 4Q1 ikl 
plan, minimizes administrative and compliance costs, and eliminates 
employer involvement with the government,' . 
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Helping Employees Who Move Between Jobs 

Workers are'changing jobs to keep up with the changing structure of the American 
work place, ~nd to pursue new opportunities, 

• 	 The average American worker changes jobs roughly (five] times in their lives. 

During periods of transition, workers may need funds to support themselves and 
their families while looking for new work or undergoing training. 

• 	 The President's proposal provides a financial safety net for workers in 
transition. It eliminates the 10 % early withdrawal tax on IRA withdrawals 
for wqrkers who are unemployed and receive unemployment compensation 
for 12, weeks or more, allowing workers to use retirement savings to pay 
expen~es incurred during these p~riods of transition. ,, 

Employees who change jobs. Of who serve in the military, can sometimes lose 
benefits, Th'e President'S proposal: 

• 	 Accelerates vesting in multiemployer collectively bargained plans. to assure , 
that employees who work for 5 yeBrs or more obtain vested rights in their,
benef,ts; and 


I 


.. 	 Amends the tax code to implement j'aws that guarantee veterans continued 
pensio'n coverage when they return to their jobs after military service. ., 

Filling Gaps in Retirement Coverage 
i 
i 

The proposal provides flexiDility so that employers can more easily offer 40111<1 
pLans to their employees from the first day on the job. 

• 	 Currently. many e'mployers do 001 permit employees to make salary 
reduction contributions Of receive matching contributions until the employees 
meet age and service requirements for participation in the plan (usually age 
21 and 1 year of service), Some employers are concerned that if these 
employees were allowed to participate, they could cause the plan to fail 
"discrimination" tests that compare beneflts provided to the high-paid with 
benefits provided to other employees. But because of waiting periods, 
employees may not get into, or continue, the habit of saving for retirement 
through payroll deduction, 

• 	 The proposal makes it easier for emp!oyers to allow new hires to participate 
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in plans by providing that nonhighly compensated employees who do not 
meet age and service requirements for plan participation would not need to 
be counted in running the nondiscrimination tests, 

Making Rollovers Easier , 

• 	 Many workers who change jobs want to move their retirement accounts to 
the new employer. to make it easier to keep track of all their retirement 
savings. 

I 
• 	 [About half of participants in 401 (kl plans are in plans] that do not accept,

(QUovers. Some employers do not want to take roliovers because they fear 
that this will adversely affect statutory plan nondiscrimination testing. or that, 
their plan may be subject to disqualification or sanctions for inadvertently, 

,accepting amounts that prove not to be rollovef~eljgible,


I 	 . 
• 	 The Presfdent's proposal would encourage more employers to permit 

rallovers into their plans by: , 

I 


• 	 Providing assurance that an inadvertent error in determining that 
an amount was eligible for rollover would not disqualify the plan 
that accepted the rollover; and 
,, 

• 	 Clarifying that acceptance of rollovers from new hires who, 
receive no benefits under the plan will not adversely affect a 
plan's nondiscrimination tests Of impose additional contribution 
requirements, 
I, 

To make it e!Sier for workers to move their funds when they switch jobs. the 
Administratio1n recently issued rules that: 

• 	 Allow workers to waive the 30·day notice period available in " 
which to consider their diStribution and roliover options, if the 
workers know they wish to move the funds sooner; and 

• 	 Made it easier to apply statutory rights allowing workers to 
directly roll over their account balances to another retirement 
plan {or an IRAI. (These rules also allow employees to requeS! 
that a plan loan be transferred to a new plan that is willing to 
accept it, which allows workers in transition to preserve loaned 
amounts as retirement savingsS 
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Preventing Employers from Forcing Departing Employees to Withdraw Pension 

Savings or Risk Poor Earnings 


• 	 Employers generally are prohibited from forcing former employees to take a 
dlstrib'ution of their plan benefits prior to normal retirement age (or age 62 if 
later), Distributions before this time may be made only if the participant 
consents. A plan that imposes a significant detriment on a participant who 
does not consent to a distribution' may in effect undermine the participant's 
right to leave his or her retirement savings tn the plan.

I 

• 	 The Abministtation will issue a ruling making clear that'a former e~ployee 
who h'sS been laid off or otherwise terminated cannot. in effect, be forced to 
withdraw his or her retirement savings by unduly restrictive investment 
options, For example, 8 plan with 8 broad range of investment choices 
,available to active employees could not mandate that the account balances 
of former employees be invested only in a money market fund. 

, I . 

i 
Locating Benefits at Retirement 

I 

Expanded rollover options and protection of rights to retain funds in employer plans 
will help employees maintain their pension benefits until retirement. ,In addition, to 
help retiring workers find all of their benefits, including benefits from plans of 

. employers that have gone out of business, . 
• 	 The President's proposal will use the 1acilities of the Pension Benefit 

Guaranty Corporation to make it easier for aU workers entitled to benefits 
under terminated plans to locate the benefits when they retire, even if the" 
employer has gone out of business. This proposal makes the PBGC's 
"missing participant" program, now in effect for traditional defined benefit 
pensior plans, available to defined contribution plans, such as 4.01 (k) plans. 

I 

. I 
. 




IRAs 




EXPANDING INDIVIDUAL RETIREMENT ACCOUNTS 


The President' s Proposal 

I • 


Expands AJailability of IRAs To Milfiom, Of Additional Americans 
I . 

Today. a pe·rson can put up to $2.000 of wages or self-employment income into an 
IRA and rec~jve a tax deduction. However, a deduction may not be available if the 
person (or a spouse) is in an employer·sponsored retirement plan. For couples 
filing a joint:tax return, the deduction starts to be reduced if their income exceeds 
$40,000, and it disappear. ifincome reaches $50,000. For individuals. the 
deduction ·phases out" where income is between $25,000 and $35,000. 

The Preside~t's proposal doubles these income thresholds. in two stages, For 
1996. the deduction is phased"out for couples with income between $70,000 and 
$90,000, and for individuals with Income between $45,000 and $65,000. In 

'1999, the income thresholds are $80,000 to $100.000 for couples and $50.000 to 
$70,QOO for individuals. The income thresholds and the $2,000 amount that each 
person can put" into an IRA w!!l be indexed for future inflation. 

Gives People Another IRA Option 

The proposa'l gives taxpayers a choice between putting money into a traditional IRA 
and receiving an immediate tax deduction, or saving the money in a new type of 
IRA. Contributions to the new type of IRA are not tax deductible. but all income is 
tax~free when withdrawn if the contributions remain in the IRA for at least 5 years, , . 
Existing IRA~ could be converted into these new !RAs . 

. Gives Access to IRA Funds When People Need It Most 

The ,proposal encour~ges families to save for college or buy a first home by 
allowing everyone with an IRA. to withdraw money for these purposes without 
being subject to the early withdrawal penalty tax. To 1urther help taxpayers who 
are saving to pay for education expenses. the propos~l allows money in IRAs to be 
invested in State prepaid tuition programs, The proposal also allows early 
withdrawals from IRAs so workers can pay expenses to retrain and reeducate 
themselves, to' cover long·term une~ployment expenses. or to defray financially 
devastating,medlcal expenses. including. expenses incurred by grown children for 
long· term medical care for their parents. 



HOW IRAs PROMOTE SAVINGS AND PROVIDE PORTABILITY 
. , 

The Propos,!' 
I 

The President's proposal significantly expands IRAs by: 
, 

• 	 Doubling the income thresholds for making tax~deductible IRA contributions, 
and i~dexing these thresholds and the $2.000 maximum annual contribution 
amou~nt .for inflation. 

I 

• 	 Providing Americans with a new way to save by making after-tax 
contributions to a Special IRA, and allowing earnings to be withdrawn tax 
free. . 

• 	 Permitting early withdrawals from IRAs to pay for education and training. 
first~tima home purchases. unemployment, and financially devastating 
medic,al expenses, including expenses for long~term medicai care. , 	 . , 

, 
Promoting Savings 

I 
IRAs provide a simple vehicle for workers to save for retirement. 

I 
• 	 The President's proposa! will allow 35 million additiona! workers to have tax-

deductible IRAs, 

• 	 This expanded eligibility would enable many lwo~earner families to reduce 
their taxes by as much as $1,120 a year if they make the maximum 
allowable IRA contributions. 

• 	 If a wor~ing family sets aside 1$5.0001. the cost of a family vacation trip. 
that money could accumulate to 1$ 64.0001 by retirement 30 years later. 

I 
• 	 If a family put aside $2.000 a year in an IRA, by retirement 30 years later. 

that nioney could accumulate to $445.000,
; 

i 
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A Financial Safety Net fOf Workers in Transition 

• 	 The American work place is changing; workers shift jobs as new industries 
devel6p and old technologies are transformed. 


I
,
• 	 The average American worker changes jobs roughly five times during his or

•her career. 

• 	 iRAs ~re particularly important for workers in transition between jobs, 
i 

• 	 I Workers covered by a pension plan, who change jobs for 
1advancement or who lose their jobs in downsizing Or corporate 
: restructuring, may not be immediately covered by the pension 
; plan of a new employer. 

• 	 The President's proposal will expand availability of tax
deductible JRAs to middle-income workers who are unemployed 
for part of a \lear or move from one job to another and are 
covered by a pension plan for only part of a year. 

• 	 During periods of transition, workers may need funds to support themselves 
and their families while looking for a job or training for new opportunities.

I
I 	 . 

• ;Tl')e Presidenr's proposal eliminaH:s the premature distribution 
• 
1 penalty tax 	on IRA withdrawals for workers who are on 
unemployment for 12 weeks or more, This makes more of a 

'worker's retirement savings available to those who need them 
!during these periods of tranSition. 

Investing in 	purselves and in OUf Children 

As industries change, workers need to retrain and reeducate themselves to prepare 
for the jobs of tomorrow. 

• 	 The President's proposal eliminates the premature distribution penalty tax. on 
lRA withdrawals used for education of the IRA owner, to facititate retraining 
and attainment of the additional education that is so important in a ' 
technologically advanced society. 

• 	 The proposal also eliminates this penalty 1ax for IRA withdrawals to provide 
funds ,for education for other family members. 


I 


I 
, i 
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• 	 The proposal also would make clear that fRA assets could be invested in 
State prepaid tuition programs, helping families save for their children's 
education. If a new, "backloaded" IRA is used for this investment, then the 
IRA owner can invest after-tax dollars and avoid having to pay income tax on 
the tuition plan's earnings when the child attends college and the education 
expenses are paid under the pre-paid tuition program. 

Promoting Portability 

IRAs provide a simple vehicle workers can use to move their tax-advantaged 
retirement funds when they switch jobs, 

• 	 Many workers do nOt want to ~eave their retirement funds with former 
employers when they change jobs. 

• 	 Workers can move their retirement funds to lRAs and seif-direct the 
investment, or use the IRAs to hold the funds until they can move the money 
to a new employer's retirement savings plan. 

I. 

,. 
, 



THE NEST 


I 



STIMULATING RETIREMENT SAVINGS BY OWNERS OF SMALL 

! BUSINESSES AND THEIR WORKERS 


The Need 

Pension covera'ge of employees in small businesses is significantly lower than the 
pension covera'ge of employees in big business, 

, 
• 	 In 1993.1 for example, only 24 perCent of full-time workers In private firms with 

fewer thEm 100 employees were covered by employer retirement plans. In 
contraSt,: 73 percent of full~time workers· in firms with 1,000 or more workers 
were covered,

I, 
There is currently no adequate "starter plan" for small business. , 


I 

• 	 The complexity associated with traditional qualifled retirement plans often 

discourages small businesses from sponsoring these plans. 
, 

• 	 For employers with few employees! the fixed administrative costs of maintaining 
the plan ;mBY be large when compared to the benefits provided to employees. 

The current programs which were designed for small employers, SEPs and SARSEPs, are 
perceived by m:any employers as overly complicated and impractical, 

• 	 SEPs and SARSEPS do not permit employers to encourage employees to make 
elective ~ontributions by offering to match employee contributions. The inability 
to offer matching contributions makes it difficult for the employer to satisfy the 
SAASEP Inondiscrimination test. limits the amount of compensation the high-paid, 
employei?s can defer. and generally makes the program unattractive to employers 
and employees, 

I,The NEST , 

The President's' proposal would allow employers with 100 or fe~er employees to adopt 
a new simple retirement plan. The new plan, which addresses many of the drawbacks 
01 SEPs and SARSEPs, would be known as the National Employee Savings Trust, or 
"NEST,· The NEST, 

• 	 Combines the most attractive features of the IRA and the 401 (ki plan; 

• 	 Has no ri?d tape and no complicated employer filing, testing, forms Of 
calculations; 

! 
I 

• 	 Is design:ed to expand pension coverage for low- and middle~wage workers, not 
only the highly-paid; and , 

• 	 Simplifies plan administration by allowing the employer to make contributions for 
all employees to IRAs in a single financial institution., 



• THE NEST 
A!SIMPlE RETIREMENT PLAN FOR SMAll BUSINESS 

1 

The Ploblem, 
, 

Pension coverage' of employees of small employers is significantly lower than 
pension coverage of employees of larger employers. In 1993, for example, only 24 
percent of hIli-time workers in private firms with fewer than 100 employees,were 
covered by employer retirement plans. In contrast. 73 percent of full~time workers, 

in firms with: 1.000 or more workers were covered. 


There currently is no adequate "starter plan" that allows a small business to 
establish a r~tirement plan for their employees with a minimum of employer cost 
and effort. The complexity associated with traditional Qualified retirement plans 
often dlscou~ages small employers from sponsoring these plans. For employers 
with few employees. the fixed administrative costs of maintaining the plan may be 
large relative to the benefits provided to employees. 

SEPs and SARSEPs. which were designed for small employers, are perceived by 
many employers as overly complicated and impractical. SEPs and SARSEPS do not 
permit employers to encourage employees to make elective comributions by 
offering to rryatch employee contributions dollar-for-dollar or otherwise, The 
inability to offer matching contributions makes it difficult for employers to satisfy 
the SARSEP nondiscrimination test. hmits the amount of compensation the high~ 
paid employees can defer. and generally makes the program unattractive to 

,employers and employees. 

The Solution 

The President's proposal would reta~r1 SEPs and SARSEPs but WOUld. in addition, 
provide employers with 100 or fewer employees the opportunity to adopt a new 
simple retirement plan. The new plan would be k.nown as the National Employee 
Savings Trust, or "NEST" and would combine the best features of IRAs and 401 Ikl 
plans. 

Like other IRA accounts. investment in NEST accounts would be directed by each 
employee. to simplify plan' administration for employers, an employer could require 
that its participating employees use a designated financial institution's TRAs as the 
recipient of NEST contributions, but only if each employee were notified in writing 
that an employee could'move his or her account balance to another IRA at any time 
without charge. . 

NESTs wou,b offer employees the opportunity to make pre·tax contributions up to 
$5,000 per. year. The employer would inform employees of their opportunity to 
make pre~ta~ contributions and agree either to'make either a 3% of pay 

I 
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contribution itor each employee, or to contribute 1% of pay plus a matching 
formula. These simple plan designs would eliminate or greatly simplify many of the 
rules that apply to other types of qualified retirement plans. In addition. the NEST 
would have the following features; 

lQQ~empIQ'iee limit. Any employer, including a tax~exempt 
organization or governmental entity. woutd be eligible to make a NEST. 
program available to its employees in a given year if the employer had 
no more than 100 employees who received at least $5.000 in W-2 
pay in'.the prior year. 

Il'Vo-year eligibility. Each employee of the employer (and other 
employers under common control) who reached age 21 and completed 
two consecutive years of service with the employer in which the 
employee earned at least $5.000 in compensation would be eligible to 
participate in the NEST. Each eligible employee with at least $5.000 
of compensation from the employer for the year would receive a 
nonelective employer contribution for' that year, even if the employee 
te.rmi~aled mid~year. 

, 

PQrtaOility/100 oercent vesting. All contributions would be 100 
percent vested immediately and would be fully portable, even during 
the two-year holding period {described belowl.· 

Nondiscrimination tests not aoolicable, NESTs would not be subject 
to: the "top~heavy" rules: the nondiscrimination rules that apply to 
alectiye contributions under a 401ikl plan (the·ADp· testl; the 
nondiscrimination rules that apply to employer matching contributions 
(the "ACp· teslf; or the nondiscrimination ruies that apply to SEPs and' 
SARSEPs. , 

I 
D~sigh-based safe harbors. Instead of top-heavy and 
nondiscrimination rules. every employer using a NEST would choose 
to satisfy one of the following two design·based safe harbors: , 

{1 I The employer makes a nonelective contribution of at least 3% 
· of pay for each eligible employee and may permit employees to 
make prswtax contributions. 

(2) 	 : The employer makes a nonelective contribution of at least 1 % 
of pay lor each eligible employee and allows employee elective 

I contributions. The employer also pro'vide a 100% matching 
· contribution on the employee's elective contributions UP to 3% 
· 01 pay and a matching contribution of at least 50% (and no . 
greater than 100%) on employees' elective contributions up to 
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lthe next 2% of pay. 

I 
Reporting and DiSQIQ~ure. An employer maintaining a NEST would not 
be subject 10 any qualified pfan reporting requirements (e.g" Form 
5500 filing;. The NEST trustee or issuer would be required to report 
NEST contributions in the same manner as other IRA contributions are 
reported. Employees would be, required to be notified annually In 
writing of their rights under the plan, including, for example, the right 
to a matching contribution and information from the NEST trustee or 
issuer. 

Sectidn 404 deduction limit' not applicable. The employer would be 
permitted a tax deduction for the elective, matching, and nonelective 
contributions described above without being subject to the deduction 
limits normally applicable to Qualified plans. 

I 
TWQ~year holding period. NEST contributions (and attributable 

earnings; would have to be held in the IRA for at, least twO years 

ibegin,ning on the first day of the calendar year for which th~ 


contribution was made). This two·year restriction on withdrawals 

would apply whether or not the participant had terminated 


" employment, 

In all other respects. distributions from NEST! RAs would be subject to 
the sa.me rules as distributions from IRAs generally. During the two· 
year holding period, contributions and earnings could be rolled over to 
another IRA, and the original two-year holding period woutd continue 
to apply to the rolled-over amounts in the recipient IRA. 

RQIIQv~r~. NEST lRAs could originate and receive transfers fmm other 
IRAs iwhether NESTs, SEPs. SARSEPs, or other IRAsl. NEST IRAs 
could also receive rollovers from qualified plans. All movement of 
NESTlfunds to other IRAs. whether or not during the two-year holding. 
period,' would take the form of a trustee·to·trustee transfer. Amounts 
rolled:over or transferred to a NEST IRA would not be subject to the 
two~year holding period unless they were amounts transferred from a 
NEST' for which the two-year holding period had not yet elapsed. 

I 
SEPsand other alans Dermil\~d. An employer that maintains a NEST 
coutd also maintain tax-qualified plans or SEPs. other than a plan that 
allows for elective contributions or matching contributIons, 



BACKGR01UNO: AOMINISTRATIVE ACTIONS ALREADY TAKEN 

What administrative guidance has the Administration provided recently to promote 
retirement savi~gs and tQ allow retirement plans to provide benefits to workers affected 
by downsizing?: 

1. Portabilitv through rQllovers. In October of 1995, regulations were issued setting QuI 
the right of ~ p~rticipant to elect to have his or her retirement benefits paid directly to 
the plan of a new employer or to an IRA. These regulations make it easy for employees 
to keep their sa'vings intact for retirement by providing simple rules for direct rellovers 
under which no' tax withholding is required and enhance portability by protecting 
qualified plans ~rom the risk of plan disqualification because the plan accepts a direct 
rollover which proves to have been ineligible for rollover. tn addition, qualified plans are 
permi'tted to accept a direct rollover of any plan loan that has been made to the, 

participant, so that the participant can repay the loan to the new plan, rather than 

haVIng to treat the loan as a taxable distribution at the time of a rollover and reducing 

retirement savings. 
. ,, , 
2. Plan loans during $I leave of absence. Plan loans to employees allow them temporary 
access to their retirement savings for immediate needs. When the employee repays the. . 
loan.' the savings return to the plan and continue to grow until retirement, In December 
of 1995, Treasury clarified the rules for plan loans, making it easier for plans to make 
loans available.: The new rules set forth clear. and administrable standards. regarding a 
variety of plan loan issues, including a new standard under which a plan can allow a 
participant who

l is on an unpaid leave of absence (or on a leave at a reduced pay that 
does not cover 'the debt service) to suspend repayments for up to 12 months, In 
addition, the gu'idance allows a ptan to give employees a grace period for ,overdue loans: 
a plan can postpone the time when it must deem a loan to be distributed due to default 
until the end of ithe Quarter following the date the employee stopped '(epaying the loan. 

I 
3. Consent waiting Deriod. In September of 1995, regulations were issued under which 
participants are allowed to waive their right to have 30 days in which to consider benefit 
or rollover optidns before payment of plan benefit may be made. This change gives a 
plan the flexiblll'ty to provide a prompt payout of benefits when requested by a 
participant,"e.g:. due to a hardship or other emergency need for 'funds, so long as the 
participant i~ fU,lIy informed of his or her rights. 

4. Educational camnaign. The Administration has launched a major educational 

campaign, together with businesses and .financial firms, to encourage workers to save 

and, in particular, to take advantage of tax-advantaged retiremeflt savings plans, 

whether throug~ an employer plan or an IRA. 


, 



VIGNETTES 




I . . 
MAKING PENSIONS MORE WIDELY AVAILABLE , . 

THE ADMINISTRATION'S EXPANDED 401lK} PROPOSAL, 

In 1995. Jill Johnson, her husband Bob, and their two young children lived in louisiana. 
Jill and her husband had both been working at an oil refinery and were enrolled in the 
company's pension program. In the fall, they were laid off and al the beginning of this 
year. they decided to move to another state where Bob found a job as an engineer at a 
construction consulting firm and Jill was employed doing data entry at the same firm. 

They expect their combined income this year to be $52.000, about the same as their 

1995 earnings. But, 85 is the case with three out of four other Americans working in 

firms with fewer than 100 employees, Bob and Jill's new jobs do not have a pension 

plan. 


Bob and Jill's employer, B & R construction. is a small. family~owned and operated 
business, The~ brothers who operate the company have determined that the 

.administrative' cost and complexity is too high to warrant offering a salary reduction 
pension plan, ;The Administration's new National Employee Savings Trust (NEST) 
program is designed to simplify the procedures for IRA-based pension plans for smaller 
companies an~ make it easier and cheaper for small firms like B &: R construction to 
offer their employees retirement sailings options. 

I 
The Administration's NEST proposal tremendously simplifies the labyrinth of rules and 
regulations governing our current pension system and. in so doing, would save 
thousands of small businesses time. money and hassles. First. if 8 &. R construction 
guarantees its employees a certain contribution, then it will be exempt from complex 
nondiscrimination tules. Second, Ihe current rvle which treats the brothets"as a single 
entity and theh!by dishonors the hard work Of each of them, would be done away with. 
Third, fo!!owi~g simple guidelines is aU that would be necessary when determining 
pension eligibHlty. 

, 

B 8t R construction adopts a NEST. Bob and Jill make salary deferral contributions and 
receive a match. They remain. as long-term employees of 8 & R construction. They 
accumulate significant retirement savings oller the years. 



SAVING FOR COLLEGE MADE EASIER FOR FAMILIES 
THE ADMINISTRATION'S EXPANDED IRA PROPOSAL 
I 

Kate and Jim ~ave two sons,and work at an aerospace subcontractor in southern 
California, Their combined income is $55.000 per year, As a senior last year at the 
'regional technical high school, their oldest son Bill set his sights on a career in ' 
electronics. This spring he was accepted to a local, private four~year college'specializing 
in his areas of lintereSt. 

Even though he would be able to live at home, the costs of attending the school would 

be prohibitively expensive for Bill and his family, The small amount Bill has been able to 


'save from his part~time job and the, lim.hed amount of additional financiar resources in 
the form of grants and loans he has been able 10 pull together will stHI leave Bill· with a 
significant unmet financia! need. His parents have some savings in an individual 
retirement account that they would be willing to give to their son, but they could not 
afford to pay t~e penalty for early withdrawal. 

I 

Under the Administration's plan, the ten percent early withdrawal tax would not apply if 
the amount withdrawn is used to pay qU8.lified nigher education expenses of, in this 
case, the taxpayer's dependent child, 

, I , 
Bill's parents ~ould like his eleven vear-old brother Jeremy to go to college. Under. the 
Administrationjs proposed Special IRA, Bill'S parents could begin now to put away the 
$1,500 a year ,they have budgeted for Jeremy's college by investing in the State's 
Qualified prepaid tuition program, Assuming the money is.held for at least five years, the. 
family could begin to take tax-free distfibutiOns from the IRA to pay Jeremy's tuition, 

, . 




OUTLINES OF NEW PROPOSALS 


I 


I 

I 
, 



FILLING GAPS IN RETIREMENT COVERAGE 


Eliminate barriers to immediate entry in section 401lk) plans 


Current law 

The actual deferral percentage (ADP) test applicable to section 401lkl plans compares 
the average rate of elective contributions (typically made by salary reductionl made by 
nonhighly employees who "benefit" under the plan with the average rate of elective 
contributions of highly compensated employees who benefit under the plan. For this 
purpose, an employee is considered to benefit under the plan if-the employee is eligible 
to make elective contributions. A similar actual contribution percentage {ACP} test 
applies to employer matching contributions and employee after~tax contributions under 
section 4011ml. . 

In general. a pl~n need not permit employees to enter a plan prior to the attainment of 
age 21 and the completion of 1 year of service. For purposes of testing 
nondiscrimination (including the ACP and ADP tests), an employer that chooses less 
restrictive entry conditions (e,g. age 1 a rather than age 21) may choose "separate 
testing" under which all employees who have not met th~ statutory age and service 
entry rules are disregarded. provided the plan satisfies the nondiscrimination rules 
looking solely at the universe of employees whose age and service is less than the 
statutory age and service rvles. Thus, in applying the ADP test for employees who are 
over age 21 with 1 year of service, the plan can disregard the rates of elective 
contributions for newly hired nonhighly compensated employees, provided that the plan 
would satisfy the ADP test looking solely at the rates of elective contribution for 
employees under age 21 or who have not completed 1 year of service. 

Reasons for chang~ 

Many employers do not permit employees to make salary reduction contributIons or 
receive matching contributions until the employees meet age and service requirements 
for participation in the plan (usually age 21 and 1 year of service). Some employers are 
concerned if these emptoyees were allowed to participate, they could cause the plan to 
fail "discrimination" tests that compate benefits provided to the high-paid with l?enefits 
provided to other employees, The separate testing option under current law does not 
solve this problem. But waiting periods can men that employees don't get into or 
continue the habit of saving for retirement through payroll deduction. 

P'OPQsal 

F'or purposes of applying the AOP and ACP tests. an employer would not have to take· 
into account the rate of elective contribution of the nonhighly compensated employees 
who are eligible to make elective contributions but who have not yet met the statutory 
age and service reQuitements for entry. To get this relief the employer generally would 
have to offer the right to make elective deferrals to all employees (both highly 
compensated and nonhighly compensated) who would otherwise be eligible for the plan 
except that they have not yet satisfied the statutory age and service requirements for, 
entry. 



MAKING ROLLOVERS EASIER 

(Qualification) 

Curreot Law 

A qualified plan can receive a rollover of a distribution from another qualified plan, or 
from an IRA where the IRA balance consists entirely of amounts attributable to 
distributions previously rolled over from a qualifIed plan, Amounts received in a rollover 
are not treated as annual additions for purposes of the 'maximum limits on benefits and 
contributions and are not taken into account for nondiscrimination rules, 

If a qualified plan accepts an amount as a rollover contribution and the amount is not 
ef~gihle to be rolled over into the plan, these exclusions do not apply and the plan may 
be subJect to disqualification. However, regulations issued last fall have provided 
protection from this risk for "direct rollovets" (rollovers received directly from another 
plan). Under the regulations, a qualified plan that accepts a direct rollover from another 
qualified plan will not be disqualified merely because the plan making the distribution is 
in fact not a qualified plan, if, prior to accePting the rollover, the receiving plan 
reasonably concluded that the distributing plan was qualified under section 401 (al. 

Reasons Illr Ch'ange 
I 
I 

The risk that a plan will be disQualified by reason of accepting an improper rollover is a 
strong disincentive for plans to accept raliovers,, 
Proposal 

, 
I . . 

The rule in the recently issued ~egutation protec~ing a qualified plan that accepts a direct 
rollover from dj~qualification would be expanded to include all types of rollovers from all 
types of plans (not. just direct rollovers from Qualified plans), Thus. for example, a 
Qualified plan would not be disqualified because it accepts an employee contribution of 
an amount distributed from another Qualified plan within the previous sixty days, if the 
receiving plan r~asonably concludes that the amount involved is eligible to be rolled 
over. 



MAKING ROLLOVERS EASIER 


(Nondiscrimination) 

Current law 

If a qualified plan provides for it. an employee can make a tax-free rollover to the plan'of 
a distribution from another qualified plan or certain IRAs. 

Need lor Gyjdance 

Many qualified'plans do nOt accept rallovers from other plans. One reason cited by 
emplovers is a 'concern, that accepting a rollover < especially from a newly hired employee 
who has not met the plan's eligibility requirements for participation, might adversely 
affect the plan's compliance with nondiscrimination or other requirements as they apply 
to plan participants generally. 

ProoOsal 

The Treasury Department would issue administrative guidance making clear that the 
acceptance of (ollovers ffom employees, including employees who have not yet satisfied 
the plan's eligibility requirements tor participation, would generally not have an adverse· 
impact on the plan's satisfaction of the nondiscrimination requirements as they apply to 
the emplovees who have met the plan's eligibility requirements. 



, , , 

, ' 

PREVENT EMPLOYERS FROM FORCING EMPLOYEES TO , 

WITHORAW PENSION SAVINGS OR RISK POOR EARNINGS, 

Prohibit Certain Investment Restrictions on' Former Employees 

Curtent law 

Under current law, a participant whQ has not attained normal retirement age cannot be 
forced to receive his or her benefit from a retirement plan without consent unless the 
participant'S a¢:count balance is less than $3,500, Consent given under duress is not 
valid and IRS regulations provide that a plan w!!l not satisfy the consent rule if the plan 
imposes a significant detriment on a participant who does not consent to the 
distribution. ,J 

'I, 
Reasons for Change , 
Some 40Hkl or other defined contribution plans that give active employees a wide 
range of invest,ment choices mandate that a former employee's benefit be invested in a 
money market fund or other fixed income fund. These restrictions may discourage, , 

deferrals and f<;lrce payouts, 

Proposal 
; 

A revenue ruling will be issued p(ohibiting a plan that has a broad range of Investment 
choices 8vailaole to active emplovees from severely restricting the investment choices of 
fotmcr employ~es. for example by limiting them to a money market fund, ' 



BUDGET PROPOSALS 

, . 



Providing More Pensions For More People 


Complexity Limits Pension Access and Covefage 

• The current pension system works well for many, particularly those who work 
for large organizations, where almost three Quarters of w.orkers are covered by employer 
retirement plans. 

• But millions of Americans. particularly those who work for small employers, do 
not have the opportunity to participate in an employer retirement plan, in part because 
their employers find it complex, expensive, and frustrating to maintain these plans. 

• Moreover, employers that do maintain retirement plans want more of the 
money they spend on these plans to go to retirees. rather than to pay administrative 
expenses. 

Expanding Retirement Savings by Simplifying the Rules 

The President's Budget contains proposals to expand pension coverage and access to 
retirement savings by making it simpler and more cost effective for businesses, tax
exempt organizations and state and local governments to provide ret;rement'pfans for. 
their workers. The proposal would: 

• 	 Expand eligibility lor tax· deductible IRAs, create a new type of IRA that allows 
earnings to be wi.thdr8wn t.ax free, and increase IRA flex!bility bV permitting early 
withdrawals for special circumstances, 

• 	 Create the National Employee Savings Trust (NEST), a simple, vOluntary 
retirement savings plan for small o.rganizations, including businesses, tax-exempt 
entities, ,and governments, 

• 	 Provide k401 (k) safe harbor to make meaningful benefits available to low· and 
middle~wage workers. as well as the higher-paid, without complicated testing of 
the plan:, 

• Allow all non-governmentaI tax-exempt organizations to sponsor 401 (k) plans fo( 
their employees. , 

• 	 Repeal the "family aggregation (ules, so that spouses and children who work in the 
same business can earn their own retirement benefits, 

I 	 . 

I• 	 Repeal the complex combined timit on benefits and contributions for 
employe~S covered by both defined benefit and defined contribution plans 
of the same emplover. , 
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The Budget would also Simplify the pension system and reduce the administrative costs 
of maintaining retirement plans for all employers through a variety of proposals, 
including: 

• 	 Simplifying the definition of "highly compensated employee" to make larger 
benefits' available to more middle~income Americans; 

• 	 Repealing the requirement that actively working employees begin receiving 
pension distributions al age 70 112; 

• 	 For state and local government plans. requiring that the'assets of previously 
unfunded retirement savings plans be held in trust, and simplifying the limits on 
pension contributions and bene1its; and 

I 
• 	 For indu~,try~wide collectively bargained plans, eliminating slower vesting and 

partial termination rules, simplifying the limits on benefits, and allowing more pre~, . 
funding of benefits, 


I 




, 

A:ccess To Pensions Through Simplification 

Problem: Complexity Limits Pension Access and Coverage 

• The ~u(rent pension system works well for many, particularly "those who work 
for large orgariizations, where almost three quarters of workers arc covered by employer 
retirement plans. 

I 
• Bu't millions of Ame"ricans. particularly those who work for small em"ployers, do 

not have the opportunity to participate in an employer "retirement plan, in part because 
their employers find it complex, expensive. and frustrating to maintain these plans. , 

• Moreover, employers that do maintain retirement plans want more of the 

money they spend on these plans to go to retirees, rather than to pay administrative 

expenses. 

Solution: Expand Retirement Savings by Simplifying the Rules 

The President's Budget contains proposals to expand pension coverage and access to 
retirement savings by making it simpler and more cost effective for businesses,. tax~ 
exempt organizations and state and rocal governments to .provide retirement plans for 
their workers: I 

, 

Exoanded IRAS. The Budget expands eligibility for tax-deductible IRAs. creates a new 
type of IRA that allows earnings to be withdrawn tax free, and expands IRA flexibility by 
permitting early withdrawals in special circumstances. 

NEST. The National Employee Savings Trust (NESTI is a new simple, voluntary 
retirement savi'ngs plan for smart business., . 

, 

Simplified, design-based alternative for 4Q1!!l1 plans. The 401fk) plan generally allows 

employees to contribute toward their retirement savings on a tax-favored, salary 

reduction baSIS., These plans often provide lor the employer to make contributions that 


. "match" the employee contributions, Yet in order to ensure th~t lower paid workers get 

reasonable contributions compared to lhose received by lhe highly paid, extensive and 

often costly no'ndiscrimination tests apply.

I 

The Budget allows employers Iregardless of sizel that sponsor 4011kl plans to avoid 
these 401 {k} nondiscrimination tests by.making specified "safe harbor" contributions for 
employees. "The Budget also makes two important simplifications for employers who 
use more complex plans and therefore still continue to perform the tests. 

Make 4Q1 (k;) olans available to tax-exempt organizatjons. We propose to allow all t8X

exempt organizations.lother than state and local governmentsl to sponsor 401lkl plans. 
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Receal the family aggregation rule, We propose to repeal the so-called family 
aggregation rule. Currently, family members employed by ,the same firm are penalized if 
one of them either owns 5% or more of the firm, or is one of the ten highest paid 
employees. This unfalrly prevents each family member from receiving the full retirement 
benefits the employee could have if they were nor retated. In addition. the family 
aggregation rule greatly complicates nondiscrimination testing, particularly for famlly~ 
owned or operated busjnesses, 

Repeal of section 415(e). We propose to repeal ~ection 415101 an excessivelyh 

complex limit on contributions and benefits for employees who participate in a defined 
contribution ptan and a defined benefit plan of the same employer. 

Protectiog Retirement Savings, The Budget requires assets of retirement savings plans 
sponsored by State and local governments to be held in trust, protecting the assets from 
creditors in bankruptcy, This will be an important protection for the employees of 
governments in financial difficulty, such a_s occurred in Orange County.. 

Additional coverage changes are also included in the proposal: 

• 	 Certain benefit limitations on retirement plans will not apply to State and 
local governments. This will help local governments provide disability 
protection for their police and fire fighters through the pension system, 

• 	 Retirement plan contributions ar~ allowed for all disabled employees. 

• 	 Special restrictions on plans'maintained by the self-employ'ed are repealed. 

The proposal would also simplify the pension system and reduce the 
administration costs of maintaining retirement plans for all employers, including: 

Siml2!1fv!nq the definition of "highlv comoensated employee" to ease plan administratiQf1. 
We propose to simplify radically the definiltOn of "highty compensated employee," 
Virtually every nondiscrimination test for pension plans (and health and welfare plans) 
involves identifying the employer's highly compensaled employees. This term- is 
currently defined by reference to a complicated seven~part test that considers pay ~or 
both the current and preceding year. In addition, this test classifies many middle-income 
workers as "highly compensated employees" who are:, as a result, prohibited from 
receiving better benefits. 

Our proposal replaces the seven-part test with a simple two~part test: a highly 
compensated employee would be anyone who either owns more than 5% of an 
employer or is paid more tRan $80,000, based on pay in the prior year, Tne $80,000 
threshold would save many middle-income Americans from being disadvantaged by 
nondiscrimination rules that were originally meant to help them, 

Simplified rules for multiemployer plans. For multiem'ployer plans, we propose to 
eliminate the special vesting schedule and partial termination rules. simplify the limits on 
contributions and benefits, and allow more pre~funding Of benefits, 
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Repeal of requirement that older employees begin benefits before retirement. We 
propose to repeal the requirement that actively working employees begin receiving 
pel1sion distrioutions at age 70 1/2, This will allow them to continue accumulating new 
benefits without simultaneously being required to receive distributions. ' , 

1 
The Budget also contains a variety of other simplifying and cost-saving proposals, 

such as: I
, 

I 	 . . 
• 	 Defined contribution plans are exempted from 50w employee "minimum 

p!anicipation" requirements, , 

• 	 ",:he definition of "leased employee" is modified to better target 
the abuses that were originally intended to be addressed by 
the leased employee rules. 

• 	 Certain restrictive rules regarding retirement savings plans of governmental 
ahd tax~exempt employers are eliminated. , 	 . 

, , 

• 	 Annuity taxation rules are simplified. 
! 

• . 	 Information reporting penalties are made uniform, 
, ., 

• 	 . The requirement that a copy of the ERISA summary plan description be 
filed with the government is repealed. 

I 	 . 
• 	 The rules regarding benefits for substantial owners upon plan termination 

are simplified. , 
I 

• 	 Half·year requirements are eliminated, so that rules applicable at age 59 112 
afid 70 112 will be applicable at 59 and 70, 

• 	 C.ompensation used for maximum contribution limitations inCludes 401 (k) 
and similar pre-tax contributions,' , 

• 	 The Social Security retirement age can be treated as a uniform retirement 
age to facilitate compliance With nondiscrimination rules. 

! 
• 	 Every employees' tax-shettered annuities purchased under an employer plan 

are not jeopardized if a single employee's annuity violates the applicable 
dollar limit. 

! 
• 401 (kl diStribution rules are conformed for rural electrical cooperatives and, 


cooperative telephone companies. 




PENSION FACTS 




Pension Facts 

I
Coverage and Participation. , 
• 	 Over the last twenty years, the percentage of people covered by pensions 

has remained roughly the same at slightly under 50 percent. 

• 	 In 1975, 67 percent of plans were defined contribution plans with 31 
percent of participants; in 1991, 86 percent of plans wer. defined 
contribution plans with 55 percent of participants, 

" • 	 Only one in 10 workers in firms with fewer than 10 employees participated 
in a pension plan, while roughly two~thirds in firms with 1,000 + employees 
panicipated, 

I 	 . 
• 	 3 percent of workers eaming under $5,000 participated; 80 percent for 

workers earning $50,000+ participated. 

• 	 Three'~fourthS of an private wage and salary workers covered by pension 
p1anSiin·1993 were vested, 

·Benefits 

• 	 In 1994, 42 percent of private SeCtor retirees Iroughly 15 million people} 

received benefits. 


• 	 Only one in ten retirees with final year earnings under $10,000 received a 

benefit; while over two-thirds of people with earnings over $40,000 got a 

benefit. 


<,, 	 . 
• 	 Eleve'n percent of retirees from ,firms with fewer than 25 workers received a 

benefit; 68 percent from firms with more than 1,000 workers got benefits. 

• 	 For p'eople retiring in 1993 or 1994, the median annuity payment was 

$8.400. which ,replaced about 27 percent of earnings received in the pre~ 

retire'ment year. 




2 


40 T (k) Defined Contribution Plans 

• 	 In 1983. only 3 percent of fulHime wage and salary workers participated in 
a 401(k) plan; by 1993, 27 percent participated, 

• 	 Over half the workers in firms with 1,000 or mOre employees were offered 
401 (kl plans In 1993, while only 5 percent of workers in firms with fewer 
than ;10 workers were offered these plans, 

, 
• 	 Only ,10 percent of workers earning less than $10,000 were offered a 401(kl 

plan, 'while seven out of ten workers earning $75,000 or more were offered· 
such a plan, 

I, 
• 	 17 percent of workers under 25 were offered 401(kl plans; 40 percent of 

workers aged 30~54 were offered such plans. 
I ' 

,, , 
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SQurces; 

Coverage and Participation: 

Private Pension Plan Bulletin. U. S, Department of Labor. No.5, 
Winter 1996; Employment-Based Retirement Income Benefits: Analysis 
of the April 1993 Current Population Survey, Employee Benefit 
Research Institute, September, 1994. 

Benefits: 

Retirement Benefits of American Workers, New Findings fram the 
September 1994 Current Population Survey, U. S. Department of 
Labor, 1995. 

401(k), Lump Sum Distributions, IRAs: 

Pension and Health Benefits of American Workers~ New Findings from 
the April 1993 Current Population Survey, U. S. Department of Labor, 
1994., 

,, " 



BUDGET ROLL-OUT 

Q. &. As on Pension Simplification and IRAs 

I 

I 




SAVINGS/PENSIONS & IRAs 

Question' 


What does the,President's Budget do to promote savings? 


Answer 


• 	 We must make it easier for people to save, 

• 	 Our budget includes several important proposals to encourage 
savings, especially for retirement: 

, We expand IRAs in a significant way,• 
• 	 We simplify the private pension system rules, 

• 	 i We offer a ,new simple retirement savings plan for small 
I business, ' 

•• 	
I 

, We make 401 (k) plans available for tax-exempt, 

: organizations and Indian tribes. 


• 	 i We provide protection for State and local government 
: workers' retirement savings, 

• !We improve vesting for multiemployer collectively bargained 
i pension plans. , 	 . 
I 



PENSION SIMPLIFICATION 


Question, 

What is in: the' Budget's Pension Simplification package? 

Answer , 
I 

Pension SimDlificatioo 
, 

• 	 The President's Budget includes a set of proposals to simplify 
rules (and expand coverage] for pension plans sponsored by 
businesses of all sizes, nonprofit organizations and state and local 
governments, as well as multiemployer collectively bargained 
plans. 

• 	 The Budget reflects initiatives announced by the President in June 
of 1995 at the White House Conference on Small Business. 

NEST 

• 	 The Budget includes a' new; simple. voluntary retirement savings , 
,plan (the National Employee Savings Trust or NEST) for small 
business. This is the simple retirement plan that the President, 
referred to in his State of the Union message, 

• 	 The NEST has no red tape and no complicated forms or 
calculations. It is designed to encourage retirement savings by 
middle- and lowe~-wage workers, not only the high paid. 

, I 



PENSION SIMPLIFICATION 


Ouesti2!l 

How 	would the Budget simplify the pension rules? 
, 

Answer i 
,I 

The Budget proposes to simplify the design and administration of 
retirement plans through various measures, including: 

• 	 . providing a 40 11k) safe harbor to make meaningful benefits 
I available to low- and middle-wage workers, as well as the 
! higher-paid, without complicated testing; 

, 
• : removing the ban on sponsorship of 401 (k) plans by tax, 

I _ • • 	 

I exempt organizations; 

• 	 simplifying the definition of "highly compensated employee" 
'to make larger benefits available to more middle-income 
Americans; and 

• 	 . repealing the complex combined limit on benefits and 
contributions for employees. covered by both defined benefit 
and defined contribution plans of the same employer. 



PENSION PORTABILITY 

Question! 

How 	does!the Budget address the pension portability problem? 

.Answer 

To make retirement benefits more secure and portable when workers 
leave their~ jobs, the Budget includes: 

I , 
• 	 significant expansion of IRA coverage, including special tax relief 

for withdrawals from IRAs in the event of unemployment; 

• 	 amendment of the tax code to implement laws that guarantee 
veterans continued pension coverage when they return to their 
job after military service; 

• 	 faster vesting in multiemployer (collectively bargained) pension 
plans; and . 

• 	 expa\lsion of the PBGe missing participant program to make it 
easier for all workers entitled to benefits under terminated plans 
to locate the benefits when they retire, even if the employer has , 

gone 'out of business. 




SMALL BUSINESS PENSION COVERAGE 


Qyestion 


How will the Budget affect pension coverage for small business? 
, 

Answer 

- THE ,NEST 

The Administration has proposed a very simple, new, voluntary, 
retirement savings plan for small business (the National 
Employees Savings Trust, or "NEST") that has no red tape and no 
complicated employer filing, testing, forms or calculations. 

-The NEST is designed to expand pension coverage for low
and middle-wage workers, not only the highly-paid. 

- ; It combines the most attractive features of the IRA and the 
;401 (k) plan, minimizes administrative and compliance costs, 
land eliminates the need for employer involvement with the 
:government. 

- FAM(LY AGGREGATION 

. 
The AdminisHation has also proposed repeal of the family 
aggregation rules that can prevent family-owned businesses from 
providing meaningful benefits to all family members. 

- OTHER SIMPLIFICATIONS 

The budget also includes other pension simplification proposals 
that are designed to expand the number of small business 
employees who have retirement savings . 

• 



NUMBER OF PRIVATE SECTOR EMPLOYEES POTENTIAllY ELIGIBLE 
FOR NESTS 

Question I 

How many private sector employees would be potentially eligible to 
participate in the new NEST plan?

I 

Answer 

The group of individuals most likely to benefit from NESTs are 
employees who work for small private sector businesses that do not 
have pension plans for any of their employees. About ten million 
adults have worked for such businesses for at least two years. These 
employees' would be eligible to participate in NESTs adopted by their 
employers. 

Additional Information; 
I 

Fifteen million people work for small private sector businesses that do 
not have pbnsion plans for any of their employees. This group includes 
individuals ithat have worked less than two years for their employer, as 
well as, individuals aged 16 to 21. 

I. 
Participation among the ten million adults is likely to be low. As a 
result. revenue estimates are based on participation much lower than 
the ten million estimate. 

Self employed individuals that do not have a pension plan would also 
be potentiaHy eligible for NESTs. Because these individuals currently 
have access to Keogh's, they hal/e not been included in the count. 
However, employees of self·employed individuals have been included in 
the·count. 

I . 

In addition,qndividuals that work for employers that have defined 
benefit plans would also be potentially eligible ·for NESTs, as well as, 
some employees of small state and local· governments. 



PENSIONS.. PRIOR PACKAGE vs BUDGET 

Quest jon I 

What are the differences between the pension simplification provisions 
in the Budget and the pension provisions that were included in the 
Administration's previous pension simplification package?

I, 
Answer 

The Budget includes almost all of the items that were included in the 
Pension Simplification package that President Clinton introduced at the, 
June 1995 White House Conference on Small Business. Certain 
provisions were added, to address additional retirement needs, and to 
incorporate some elements of the budget reconciliation act passed by 
Congress as part of a bipartisan effort to enact pension simplification. 
For example. the proposal includes: 

1 • 

• 	 a provision requiring assets of 457 government plans to be placed 
in trJst for the exclusive benelit of employees;

I 	 . 

• 	 an amendment of the tax code to implement laws that guarantee 
veterans continued pension coverage upon return to a job after 
military service; and 

• 	 repeal of the special five·year forward averaging rules for pension 
distributions. 


,
,
BackgrQund 

(The other;differences are generally minor technical changes. and 
elimination of two minor items (on reversion of pension assets with 
respect to government contractors and on church plans) that were 
determined to be no longer needed. In addition, some proposals were 
modified in certain ways to conform more closely to elements of the 
Balanced Budget Act with which the Administration agreed. (The. 
Balanced Budget Act was passed by the Congress and vetoed by the 
President in 1995.)1 



, , 
PENSION SIMPLIFICATION COMPARED TO BALANCED BUDGET ACT 

Question 

How do the pension provisions of the 1997 Budget compare to the 
pension simplification proposals contained in the vetoed budget 
reconciliation bill? 

Answer ! 

• 	 The ~dministration's main goal in advancing its pension 
simp'lifieation proposal in June of 1995 was to initiate a bipartisan 
effor): to enact pension simplification legislation in the near future, 

. 	 . 
• 	 Such a bipartisan effort has, in fact, ensued: the budget 

reconciliation bill passed by Congress has many provisions in 
comlnon with the Administration's 1995 proposal and our FY 
1997 Budget. 

, 

• 	 Both'the President's FY 1997 Budget and the pension.proposal 
included in Congress' budget reconciliation bill include a simplified 
plan for small business and a safe harbor testing provision for 
401(kl plans, although the Administration's proposal does more 
to encourage retirement savings for middle- and lower wage 
workers, 

• 	 We look forward to working with Congress, on a bipartisan basis, 
to enact pension simplification, including measures to encourage 
increased pension coverage and savings for retirement, by 
employees of all businesses, large and small. , 

,. , 



PENSION SIMPLIFICATION 

KEY DIFFERENCES BETWEEN PRESIDENT'S BUDGET AND BBA , 
Q 	 . i ,ueSllQO , 

What are :the key differences between the President's Budget and,the 
Balanced "udget Act with respect to pension simplification? 

, 

Answer 

There are far more similarities than differences between the Budget , 
proposals 'on pension simplification and the BBA proposals, We look 
forward to working with Congress on a bipartisan basis to enact these 

. measures: We do differ in some ways, especially because of our 
commitm~nt to promote pension coverage for middle- and lower-wage 
workers, not only the high paid, For example. our proposal includes: 

• 	 A different simplified definition of "highly compensated", 
employees. to assure that certain companies with a large 
percentage of high-paid employees cannot provide benefits only 
to those earning hundreds of thousands of doll~rs while failing to' 
provide any benefits to middle- and lower-wage workers. 

• 	 Safe harbors in the NEST and pension simplification that provide 
bett~r benefits to middle· and lower-wage workers than the BBA, 

:, 
'. IRA limits that better target' benefits to middle-income taxpayers 

than those earning OV8r $100,000 per year. 
I ' , 	 ' 



IRAs AND THE BUDGET 

Questign 

How would the budget change the IRA rules? , 
" 

P.nswer 

The Budget would: , 
, 

• 	 double (in two steps) the income limits for tax-deductible 
contributions to IRAs (permitting millions of additional Americans 
to make tax-deductible IRA contributions) 

• 	 exempt from the 10% premature distribution tax those IRA 
withdrawals that are made for unemployment, educational 
expenses, first-home purchases, and medical needs" , 

• 	 as an additional option, establish new special IRAs under which 
contributions are taxable but all earnings accumulate tax-free if 
retained in the IRA for at least five years ("backloaded IRAs), . 

.. 


. , 
I 



I. 


DO IRAs STIMULATE SAVING? 

Question: 

00 IRAs really stimulate saving? 
, 

Answer: 	, Although no definitive answer is possible, a well-designed 
: IRA proposal should generate substantial amounts of new 
~ savings, 

• 	 Targeting IRAs to OiilW savers. By expanding eligibility for 
deductible IRAs and new backloaded IRAs to taxpayers with 
incomes up to $100,000 (whether or not the taxpayer or spouse 
participates in an employer plan), the President's proposal targets 
taxpayers whose IRA contributions are most likely to represent 
new savings. Contributions to IRAs by high-income taxpayers are 
much less likely to represent new savings than contributions from 
middle-income taxpayers. 

High-income taxpayers are more likely than middle-income 
taxpayers to finance their IRA contributions by diverting 

i assets from non tax-favored sources. . 	 . , 

• 	 PrQviding incentives for noo-riilliriilment savingS should stimulate 
savings, Since their inception in 1974, IRAs have provided 
savil')g incentives only for retirement savings. Individuals, 
however, save for many purposes other than retirement_ By 
expanding the flexibility of IRAs to meet a wider variety of 
savings needs, such as first-time home purchases and higher 
education expenditures, the President's proposal should prove 
more attractive to many taxpayers than accounts limited to 
retirement savings_ In addition, the knowledge that IRA assets 
are available to deal with possible family crises; like 
unemployment or illness, will make middle-income families "more 
comfortable with beginning a commitment to IRA savings, 

• 	 AdvJrtising should stimulate new saving. The President's 
proposal will dramatically increase the number of middle-income 
taxpayers eligible far IRAs. As IRAs become more widely 
available, financial institutions will have an increased incentive to 
vigorously advertise and promote tax-preferred savings accounts, 
Wide-spread advertising and media attention to IRAs should be 
effective in increasing awareness of the importance of saving and 
encouraging IRA contributions, especially among moderate
income taxpayers. 



WHY SHOULD IRAs BE EXPANDED? 

Question 

Why should current law IRAs be expanded? 

Answer 

To stimulate more saving~. The Administration believes that increasing the 
savings rate is essential. Tax policies can provide significant savings 
incentives. I 

Increas~d saving provides resources for increased private investment 
which in turn promotes economic growth and makes the U.S. more 
competitive in the international market. 

Without additional savings many households will have inadequate income 
to provide for long-term needs such as retirement and education. 

The personal saving rate has declined compared to previous decades. 
Personal saving was about 4 1/2 percent of Gross Domestic Product 
(GOP) during the 1960s and 5 112 percent during the 1970s. In contrast, 
during the early 1990s personal saving averaged about 3 112 percent with 
the most recent years continuing on a downward trend. 

To provide sayings incentives to more middle-class taxpayers. 

Under current law, savings incentives in the form of deductible IRAs are 
not available to all middle income taxpayers. The President'S proposal , . 
would greatly expand IRA eligibility for middle-class taxpayers. 

, 
To oroyjde savings incentives for more purposes. Broadening the ta~ incentives 
for saving fo( reasons other than retirement can increase the nation's savings 
rate. ' 

Expanding IRAs to meet a wider variety of savings needs, such as first, . 
time home purchases, higher education expenditures, long term 
unemployment and catastrophic medical and nursing home expenses, 
should make IRAs more attractive to many taxpayers than accounts 
limited to retirement savings. 

Individuals with moderate incomes and those below the age of 35, who 
are now doing very little saving, should find the expansion of IRAs 
particularly attractive. 

I 



I HOW SAVINGS INCENTIVES WORK 
I 

Question: 

Exactly how, do incentives designed to increase the rate of savings work? 
, 

Answer: 	 Savings incentives, such as the President's IRA proposal, stimulate 
s~vings in three ways: 

• 	 Increase the rate of return. The net impact of all savings ,incentives is to 
increase the rate of return on savings. , 

Savings incentives will increase savings if earning a higher after-tax 
rate of return induces people to save more. , , 

• 	 Provide an immediate tax cut, Many taxpayers find the deductibility of 
IRA's a' 

" 
particularly attractive feature. 

IRA contributions are often made just prior to the filing of income 
tax returns. This suggests that the ability to directly reduce one's 
income tax. liability by placing money in an IRA encourages saving 
among' taxpayers who might otherwise not save. 

• 	 Advertising, If saving incentives become more widely available, financial 
organizations will heavily advertise tax-preferred savings accounts, 

Wide-spread advertising and media attention to savings can 
encourage saving, especially among moderate income taxpayers. 

,
Background: , 

Under the regular income tax. deposits in a savings account are not deductible, . 
earnings from_ the account are taxed as earned, and withdrawals at any time 
are completely free from any additional tax. All saving incentive proposals , , 

provide a higher after-tax return than fully taxable savings. With "front-loaded" 
IRAs, contributions (up to some specified limit) are deductible when made, 
earnings on IRA account balances are exempt from current income tax, and 
penalty-free withdrawals for allowable purposes are subject to ordinary income 
tax. With "back-loaded" IRAs. contributions are taxable, but earnings are not 
taxed and, if 'funds are left in the IRA for five years (Clinton proposal). 
withdrawals for allowable purposes are tax-free and penalty-free, 
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TmI'ADMINlSTRATION'S PENSION SIMPLIFICATION PLAN , 	 . 

- Summary of Major ProvUlons 

11> """""I yean, ~ • mimnCZlt plall bu become mote complicated ...d 
coStly. pani<>llatly far smaI! employc:rs. WhiJc 73 pen::ct of fuII-dmc wonws in privam 
fum, with 1000 or mate wClIten 'IJItzI: covenod by ~pbm in 1993, Cllly 14 ~ 
of those in fum! with fewer dwll00 employees ..ore CXMi:l'td. l'II't=D mIJlloll peopll: 
worldng for ·th.... smaI! employers are not covere4 by .. ~ plan. 

The Admini.cIruioII's Pt:tuion Simp~. PlaD will enable mOre employers to help 
their employees ....ve for mimneot. Those proposals will cspocially belp smill employers 
increase !be Dumber of worl<en receiving mimnCZlt beaefII:I, by pviDg $IIl2ll cmployc:rs new, 
le&' co.tly ways to pmvi&o retiIemCl1t Uenefi!s far their employca. 

The ~ajor lqislati'\lt and a.dmlnis.tr.divc reforms in the Admjnistntion', Pension 
Simplif=tioD PlI.D will: , 

Erpand rctir<rtunt tavin,. opporttmilizs for ;maI1 tmplb;,ut 

• 	 CrcaIC the NlIionaJ Employ... Savlnp Tnlsx (NBST)... simpll&d VoiUlItary 
reti.1em= ."lllp plan for smaI! busillO$SC$ as well as tax-exempt Ofll"niznions 
and governmems (with up to 100 employ=). 

• 	 !!mployen malo:e all contributions di.rcaly to each employ...• s IRA. 
Employers could either c:omrlbuto at leatt 351> of pay for eaeb eligible 
employ .... or contribute 1'1> of Ply, and ma1Ch eled:ive employee 
contributions up to S" of Ply. 

Empie,..". <:.an cootribUte up to SS ,000 per yeu 00 • w-favoreQ basis. 

No employer fili:lg L~d testing requirem.nu (no annual employer 
reportio,. compi!.x ,esting. 'top-heavy' rules, or IRS determinacioD 
It:n=n). 

• 	 R<peal the bmily aurepnon nile tIw P""'''u famUy-<:JWoed bu>.i.o= from 
Providinl maninlful be.,oIlu to all bmily members. 

Prorrtllte r<1iT.mmt S4ri11tt liIroullh improved and crpan.dd 401(k) pI.an.s 

• 	 Allow employ"" to "... 'implt plan design tIw U'IIlCS tbat benefit> are 
equit1bly provided for worker, .t all wage levels without c:omplic:.atod ana 
expensive turing. 

• 	 Pennit tu-""emp: orpnizatioD' 10 maintain 401(k) plan.!. 

http:crpan.dd
http:requirem.nu


• , Bliminat. lhe combined limit an coatributious and be:oefns for employees 
covered by both def1l\ed bc:odi! and defined oontribution plan. of !he rune 
employer. 

• a.>pl&oe !he eurrent "",e.-pUt defmition of "highly compensated employee" 
with. t'IIIO-pW. test that wi1J lIliIke IarF be:ocli.t& available 10 more middle
inccme Americans. 

• Allow most wor<en 'IX> wait UlltiJ they stop wo:rkin& before they = 
benefiu. 

~onin& 

• 	 For mul!Wnployer pl&m, c1jmj nll< tho spteiaI vcmnc schedule and partial 
tel'IIlillation rules, simplify the Iimiu 00 contributions and benefit<, and allow 
more pro-funding of ben.flu. 

• 	 For stl.!e and local government plans. limplify the limi" on contributions and 
benefits. 

• 	 StnamUnelhe Depu'onem of Labor's pro<:e$sm: of routine exemptions from 
!he rules limiting • pen,ion plan's fillaDcW transactions (prohibited 
trulW:tionsj. 

Srn:ngthJn protection oj warun' DMtfils ,, 
• 	 Allo... plans to =fer 1b: """,uau of missing puti<:ipantS 10 !he Pension 

BeDefn GUll'lUlty CorporuiOD (PBGC'.. :naking it easier for .workers to locate 
thei: benofits. , 


Str<amliJit ,..pattint GIld di.rclcrurt nq.nr.mtnl1 
, 

• • 	 Simplify ar.null pension plaJl reporu (Form 5500) administratively by 
srrUrnliNng the form and the filing 1'='. 

• 	 EllJr.iJw. the n:quir1:d fili.o& of summuy plan d ..eriptions ""itb the Dep.mmenr 
of Labor. 
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OVERVIEW 


"The most Important job of our government In this new 
era Is to empower /he American people to succeed In 
the global economy. We've got to have a government 
that can be 8 real partner In making this new economy 
work for all of our people. We ought to foster more 
savings and personal responsibility •• 

President Clinton -- January 24. 1995 

Introduction 

In the twenty years since Congress enacted the Employee Retirement Income 
Security Ac: 01 1974 (ERISA) to protect the pension promises made 10 employees. the 
pension laws and regulations have become extremely complicated. There are many 
reasons: !h~ desire 01 employers to have a high degree of flexibility in designing plans 
that best suit their work force; policy decisions to try 10 ensure that all employees 
receive similar tax and savings benefits from retirement plans as are available to 
hlgnly compensated employees and business owners; the need to prevent specific 
tax-sneltet:abuses; and limitations on pension accumulations to raise revenue. 

• 

While ead of these may be good causes. and the private sector pension system has 
~een greatly strengthened as a result of ERISA, the cumulative result -- togelher with 
v:"callyannual legislative changes -- had been to raise compliance and 
acmlnlStrative costs to a level where many small employers. in particular. feel they 
cae.not offer retirement plans to thelf employees. For example. while 73% of full-time 
wo:-kers In private firms with 1000 or more workers were covered by retirement plans 
in 1993. only 24% of those in firms with fewer than 100 employees were covered< 

•• 
; 

It 1$ tIme ti:? CU~ through complex ('..,I!es that are outmoded. redundant, or no tonger 
necessary to acnleve poliCY goals< W,tn these changes. more employers. both large 
at1C smaU,:can make me smart CeClSlon: to provide their employees with a simple. 
tax-aovan~aged way to save for re!lrement Md. by reducing administrative 
expenses. j more of the money $pe'nt by employers to maintain pension plans can go to 
benefits, ratl1er than to la...vyers. accountants. consultants and actuaries. , 
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We can do this without opening the system to abuses or breaking the bank: 

• 	 We can tell employers with 401 (k) plans that if they make a meaningful 
contribution on benalf of each employee, or provide a smaller 
contribution plus a significant match, we'll give them a safe harbor from 
antidiscrimination testing that is so complex and expensive that the 
federal government exempted its own pension plan from the 
requirements. 

• 	 We can make life even simpler tor the smallest employers -- those with 
100 or fewer employees, We can let them combine the advantages of 
ootn I RAs and 401 (k) plans to provide a new, simple plan -- we call it 
the NatIonal Employee Savings Trust Or NEST -- where no 
discrimination testing IS requlteC, there ate simple limits on contributions, 
and employees manage their own accounts,

I . , 
• 	 We can stop treating .family employees like mere appendages of a 

business owner, 'Iening wives and husbands, and sons and daughters 
wnb work hard in family b~sjnesses earn penSion benefits of their own. 

• 	 We can turn the seven-part definition of "highly compensaled employee" 
into a two-part definition that's so easy an emp~oyer could figure it out 
wilhout a lawyer or accoun:ant. , 

• 	 We can gel rid of a limit on contributions and benefits for employees who 
have two types of plans wittl the same employer, leaving in place a , 
s,mpler rule enacted '0 '986. to replace it. The limit is so complicated 
th~t virtually no one computes it correC!ly: 

• 	 We can reduce tne application to dehnE _ contribution plans of rules 
meant primarily tor deflnet: oeneflt p,ans. And we can reduce the 
application to muillemployer plans of rules meant primarily for single 
employer plans. 

• 	 We can give employees of t;u-exempt organizations t,e opportunity to 
participate in ttle 401 (k) oeflnec ccn:ribution plans available to other 
employers. 

• 	 We can make sure tha~ atl pa~"h::jpants in pension plans will get the 
benefits they nave ea:neo wnen their retire, even if their employer 
terminates the plan _.. or even goes out of business -- and the 
en)ployee has years to retIrement. 

I 

, , 
I 
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• 	 We can repeal a provision of EfllSA·that requires employers 10 send us 
copies of plan'documents we simply warehouse - only 10 have us ask, 
them for another copy when an employee asks us for one! 

These changes, and most of the other proposals in this report will require legislation. 
However, over the years there has been strong bipartisan support in Congress for 
pension simplification, and we are hopeful that our sensible, cost-effective proposal 
will be aoapted. 

But there .s Simplification that we can do administratively too: 

• 	 We can significantly simplify both the content and the means of filing the 
annual report that pension and health and welfare plans file with the 
government'to enable us to check compliance willi the law, 

• 	 . We can make it much easier for plans to get permission to enter into 
transactions that are in the best interest of the plan but that teChnically 
are prohibited transactions. 

• 	 We can make certain that employers don' have to send employees. 
duplicative notices or notIces of plan changes that don' affect them, 

i 
lncreasing :the retirement income security of American workers is important, and 
in=reasing 'retirement plan coverage and benefits is a logiCal and effective way for the 
puolic 	ana :private sectors to work together with Indlviduat workers to aChieve this goal. 
The package we are presenting today is a cost-effective beginning. We intend to 
cor.:,nue to work with all concerned parties and with the Congress to ensure greater 
slmphflcatlon of our pensIon system and greater retirement income security for all 
American workers. 

.! 
Higfllighrs of the High Priority Actions, 
Almowgh this report proposes 29 High Pnority Actions for pension simplification, six of 
:nese 	actl9ns are of partIcular Importance in achieVing the goals of simplification., 
0' 	 Off~r the 'National Employee Savings Trust' - NEST - A slmplllled . 

pension plan for small businesses 

SmaJl. businesses are least able to deal with the complexity of current law, and 
lnalf employees are the least likely to be covered by a retirement plan today, 
Therefore, we propose a new, simple retirement plan for employers with 100 or 
fewer employees, As many as 15 million workers who have no employer

• 
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retirement plan could become eligible for the new plan, which would be known 
as the National Employee Savings Trust, or 'NEST: 

, 
The NEST would operate through individual IRA accounts for employees, and 
would incorporate the most attractive features of the 401 (k) plan, the fastest 
growing employer retirement plan in America today. By eliminating or greatly 
simplifying many of the rules that apply to other qualified retirement plans, 
including 401 (k)s, the NEST would remove the key obstacles that currently 
deter many small employers from setting up retirement plans. 

For example, for purposes at the. NEST, this proposal would eliminate: 

• th'e special nondiscrimination test that applies to employees' 401 (k) 
salary reduction contributions; 


i
, . 
• the special nondiscrimination test that applies to an employer's matching , . . 

contributions; 

• tne top-heavy rules; 
I 

• the limit on profit-snaring plan deductions; and , 

• efTIployers' reporting requirements. 

The proposal would simplify: 

• the limits on contributions; 

• the rules governing em;:>!oyees' eligibility --: !)articipate: af'\d 

• em~loyers' Oisc!osure reqUIrements. 

A NEST could proviae for employer contributions and for 401 (k)-type (""
favored employee contributIons. by salary reduction. And employers could use 
tneli cOrl:ributions to encourage eac:! of'tt1elr employees to contribute t;iy 
offenng 10 "malch" employees' salary reduction contributions dollar-for-dollar 
for the first 3% of employee com:H!nsatlon and at least 5D cents on each' 
COnlnOuled dOllar for the next 2% of employee compensation. All NEST 
contributions would be made 10 a.~ IRA established for each participating 
employee. and employers wcuiC COmilOl.Ji.e according to either of two ·safe 
haroor· formulas. , 
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,, 
• 	 Provide a simplified, design-based alternative for 401 (k) defined 

contribution plans, for all employers 

The 401 (k) plan generally allows employees to contribute toward their 
retirement savings on a tax-favored, salary reduction basis. These plans often 
provide for the employer to make contributions that "match' the employee 
contributions, Yet in order to ensure that lower paid WOrkers get reasonable 
contributions compared to those received by the highly paid, extensive and 
often, costly nondiscrimination tests apply. 

We propose two important simplifications to the complex nondiscrimination tasts 
tMat appiy to 401 (k) plans, In addItion, we would allow employers (regardless of 
s,ze)'that sponsor 401 (k) plans to a\/Oid the nondiscrimination tests altogether 
by m,aking the same type of safe harbor contributions that would apply to the 
NEST. 

• 	 Repeal the family aggregation rule and the comblnea limits on 
contributions and benefits for those with multiple plans, and eliminate or 
simplify other unnecessary or overlapping requirements 

Repeal the family aggregation rule. We propose to repeal the so-called family 
aggregation rule, CUffenUy. multiple family members' employed by the sam. 
flrm",e penalized if one of mem either owns 5% or more of the firm, or is one 
of tile ten highest paid employees. This unfairly prevents tMe family members 
from receilling the full retlfement benefits they could have if they were unrelated 
employees, In addition, the family aggregation rule greaUy complicates 
nonciscrimination testing. partJcula.1y for family-owned or operated businesses. 

~aJ !he combined limit, We propose to repeal the excessively complex 
'combined limit" that currently applies to an employee's contributions and 
oenefits when an employee participates in both a defined contnbution plan and 
a cenned benefit plan of the saine employer. The calculation of tl'iis limit -- ' 
olten referred to as seetton 415(e) of the Internal Revenue COde -- is 
exceedingly cumbersome. It requires information concerning a plan 
paiticipant's entire work histOry, and it is commonly performed incorrectly. The 
goals of tMe comoined Ilml! are already aoequately met by an excise tax ,

enacted by Congress In 1986, ' 


I 	 ' 
Siroplift the defini~oo of -bIghly comoensated ernolo¥ee- to ease ciao 
aclmioistratior:, We also propose 10 simplify raclically the definition of "highly 
compensated employee,' Vlnually every nondiscrimination test for pension 
p,lans (and health a.~a welfare plans) involves identifying the employer's highly 
compensated employees. This term is currently defined by reference to a 

I 
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complicated seven-part test Ihat considers pay for both the CWTen! and 
preceding year. In addition. ttlis test classifies many middle-income workers as 
"highly compensated employees" who are. as a result. prohibited from receIVing 
better benefits. , 
Our protiosal replaces the seven-pan test with a Simple two-part test: a highly 
compensated employee would be anyone who either owns more than 5% of an 
employer or is paid more than $80.000. based on pay in the prior year. The 
saO.OOO·threshold would save many middle-income Americans from being 
disadvantaged by nondiscrimination rules that were originally meant 10 help 
them. . 

Exemot defined cOQIribution plans from the minimum oartidpatjoo reQuirement. 
Every qualified cefined benefit pian and defined contribution plan currently must 
cover at leas! 50 employees or. ·in smaller companies. 40% of all employees of 
the employer. This minimum participation rule was generally intended to 
preven! the use 01 individual defined benefit plans to give high paid employees 
bener benefits than those provided to others under a separate plan. Because 
the aOuses aooressed by the rule are unlikely to anse in the conlext of defined 
co~triOu:ion plans. tne.rule adds unnecessary administrative burden and. 
complexity for tnose plans. We would repea! the requirement for defined 
cor.:rjbution plans, 

• Streamline Form 5500 reporting for all pension plans 

EaCh year. over 750.000 pension and welfare 'benefit plans are required to file 
:ne Form 5500 with tna Internal Revenue Service (IRS). The forrr provides 
de:ailed information concerning a pIan'S financ:21 condition, funding. investments 
a:'d o;Jerations. and cl!IOw5 the pensIon enfofc=.~ent agencies to evaJuat,r 
compliance with the complex penSlon rules. I"' form is filed and processed as 
If it were a tax return. aithough it IS an annual Information report. In accordance 
with a !:lalional Performance ReView (NPR) recommendation. we propose to 
significantly simplify and shonen lne form and to develop software that will allow 
pians to file the form eleCltOn,cally. usmg a self-editing program. The new form 
will be available for publlc commen! before the end of 1995 and completed 
early in 1996. The reVised f:hng sys!e,,; will be implemented for 1996 plan 
years. for Which relurns must Oe fdeo ,n July 1997 . 

• 
• Simplify and expedite the prohibited transaction exemption process 

A 'prOhibited transaction" .s generally any transaction between a plan and a 
person' who is consioered a ·pa:'ty In interest~ or a ~disqua1ified person: 
Prohibited transactions may tngger an eXCise tax and civil and criminal liability. 
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On me other hand, many transactions that are technically prohibited are 
incon'sequential or are completely consistent with a plan fiduciary's. 
responsibilities to participants, and so the Department of Labor (DOL) grants 
exempbons in most cases. However, the current DOL process, which treats 
eachlrequested exemption as unique and entitied to all statutory procedural 
protections, can take up to two years, We would, administratively, guarantee a 
DOL;response within 45 days for transactions DOL determined to be 
substantially Similar to exemptions previously granted to the same or other 
plans. In addition, we would simplify the process for exempting another class 
of prohibited transactions -- involving self-directed accounts -- that both the 
IRS 1.od DOL currently must act on, by designating DOL the primary decislon
maker and limiting the time within which the IRS must object or concur. 

I 	 . 

• 	 Expand the PenSion Benefit Guaranty Corporation's missing participant 

program to enable more of those promised a pension to get It, ellen II 
their company goes out of business 

I 
Under tne Retirement Protection Act, enacted in December, employers who are 
terminating defined benefit plans guaranteed by the PBGe must register 
'miSSing' partiCIpants -- parJcipants the' plan sponsor cannot locale, who have 
often left Ihe company's employment years earlier -- with the PBGe and either 
transfer funds to the PBGe or purchase annuities for these participants. . 

. Previously mis.sing participants who leam of a plan's termination can then 
contact the PBGe rather than having to !race the funds of an often-defunct 
employer. In addition, tne PBGe has developed a fairly effective system for 
tiacing such participants and providing them benefits. We propose to expand 
th,sprogram to defined Ilenefit plans (other than governmental plans) thet are 
not guaranteed oy tM PBGe and 10 defined contribution plans. 

, 
Simplitying Pensions 
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HiGH .PRIORITY ACTIONS 


SIMPUEY PENSION PLANS FOB SMA!.!. BUSINESS 

1. The NEST - A Simplified Plan for Small Business 

Action: Create a new, Simple retirement savings plan targeted to small employers and 
designed to encourage coverage of all employees. The new plan would be knoWn as 
tI1e National Employee Savings Trust ("NEST"). . 

Back"rQUDd: The administrative cost and complexity associated with traditional 
qualified retirement plans often discourage small employers from sponsoring these 
plans. For employers with few employees, the cos! of maintaining the plan may even 
exceed !~e oeneti!s provided t6 employees. As a result, pension coverage of 
employees 01 small employers is significantly lower. than the pension coverage of 
employees of larger employers. Existing plans designed for small employers are 
generally perceived as overly complicated a'1d Impractical. Where these plans are 
used. there is 'significant noncompuance with the statutory requirements: 

Desc;iotian: A NEST is a tax-favored retirement savings plan designed to provide 
sma:I e",ployers with a Simple, cost-effective means of providing a retirement plan for 
their employees. It achl(~ves tMse goals pnmarily by eliminating several complex 
noc,discnmic.at;on tests mat apply to traditional qualified plans and, instead; simply 
reQ:.Jlres an err-.p!oyer to make NEST contriD~iQns in accordance with 'one of two 
soec:I,e.a p:ani designs. The key features of the NEST are: 

• Any employer with 100 or fewer emoloyees .,ould be eligible 10 malOtain a 
NEST 

l 
• 

• Eacr. e'mplayee. age 21 or o:eer. :,..·no completed two years of service with the 
emoloyer would partlcipa:e In t~e NEST. However, an employer would not be 
required 10 make nonalec:"e COOtr:pullons for an employee with less than 
55.000 of compenSaLol'1 to~ me year. 

• The NEST woulO have to be aes:gned to satisfy one of the following two 
formulas: 

Simplifying Pensions 8 



(1 ) , The employer contributeS aI least 3% of pay for each eligible employee. 
i In addition employees may be given the opportunity to make salary 
i reduction (or :elec~ve·) contributions. 
· 	 . 

(2) 	 The employer contributes aI least 1 % of pay for each eligible employee. 
In addition, employees must be given the opportunity to make ele~ve 

· contribu~ons. Employee ele~ve contributions of up to 3% of 
compensation must be matched by the employer dollar-far-dollar. The 
employer match for elective contributions above 3% of compensation 
(and up to 5% of compensation) must be at least 50 cents per dollar of 
elective contribu~ons. No employer matching contribution is allowed for 
elective contributions in excess of 5% of compensation. 

· 	 .• 	 All contributions would be made to an IRA and would be immediately 1000/. 
vested. However. withdrawal of any NEST contribution would be restricted for , 
two years. 


I 

• 	 A." employee's annual elective contributions to a NEST would be limited to 

$5.000. Employer nonelective contributions would be limited to 5% 01 an 
emPloyee'S compensation (of up to $150.000). No other contribUlion or 
oeo~ction limits would apply \0 the NEST. 

I 
• 	 . An employer would generally be allowed to make contributions for all . 

employees \0 tne same finanCial institution. However, an employee could 
subsequently move .the NEST funds to an IRA at another financial institution. 

• 	 NEST accounts would be portable -- NESTs could originate and receive 
(oHcvers trom any other IRA. and NESTs could receive rellovers trom qualified 
plans. 
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· COVERAGE 

Expanded IRAs - increasing 
the number;o£ people eligible, 
and inclined, to save through 
lRAs - inc1udes expanded 
eligibi~ity# expanded 'uses, 
backloaded lRAs 

NEST - simple plan for smail 
businesses: . 

I
401(k) safe harbor -, 

simplified defined contr1but1,on 
plan for a1:1 businesses 

401(k) eligibilitY'for tax
exempt organizations, and repeal 
of restrictive 457 rules for 
tax-exempts 

• 
Repeal family aggregation 

rule, making it easier for 
family-owned small businesses to 
establish plans 

•
457 trust for government . 

plans - provide for state and 
local government 457 plans to be 
kept in trust, protecting the. 
assets from creditors .:I.n 
bankruptcy I(e.g., Orange County) . ,

i Repeal complex l1witatlons on 
combined contributions and 
distributions (415(e) 

Eliroina~e special 
restrictions on plans maintained 
by the self-employed 

Provide 'consistent treatment 
for disabled employees 

[Direct 
refunds] 

, 
deposit to IRAs of talC'. 

I 

x x 

x x 

x 

x X 
,,,, 

, 

II
X X 

,, 

X X 
. , .. 
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i 	 DRAfT ~~;~ 

PRESIDENT CLINTON'S PENSION SECURITY AND SAVINGS PLAN 

I 

MillioIls of Americ'ans do not have adequate retirement savings and are worried about their retirement 
and being a burden on their children. The President's pension proposals would empower more Americans 
to save for their re~irement by expanding pension coverage, portability, and security. 

I 
• 	 Expands Coverage to help the 51 million working Americans not currently covered by an' 

employer-provided plan to save for their retirement. 
• 	 Increases Portability by removing the obstacle course facing many workers when they 

change or Jose their job and want to maintain their retirement plan, 
• 	 Enhances Security so hard-working Americans do not have to worry whether their retirement 

savings:v..iH be there when they need them. 

, 
President Clinton :'s Proposal Addresses These Challenges With A Five-Part Plan: 

I. 	 NEW SMALL BUSINESS PENSION PLAN - TO INCREASE COVERAGE: The lack of a 
simple pension plan for small businesses has led to a disturbing statistic: while 76% of workers in 
large businesses have employer~provided pensions, only 24% of workers in smnll businesses do. 
That is 'why the President proposes to establish a simple sm~H business plan: 

,... _ _.,..\ " r]..,. 
:J ;~-:'lJ.I~.yf • $5,000 Tax Free Contributions. Workers could deduct up to $5.000 a year through 
0-(- (J automatic payroll deductions. 

I, 
• 	 Employers Contribute 3% of Salary or 1°/& Plus a Match of Up To 5'Vo. 

• 	 On~..Page Form. It cuts through the red tape with a simple, one· page form without 
complicated employer fooos, filing, calculations, or testing. 

• 	 100% Portable. All contributions would by immediately vested and fully portahle. 

2. 	 EXPANI)EI) IRAS - TO INCREASE COVERAGE ANI) PORTABILITY: Currently, 
deductible lRAs are available only to families making under S50,000, and can be withdrawn , 
penahy~free only for retirement purposes. The President's proposal expands IRAs in two ways: , 

• 
.. 	 Allows Savings for Training, First Time Home Purchasfs, Major Medical Expense,\:, 

and During Long"Tcrm Unemployment: Allows penalty-free withdrawals for major 
life expenses, such a."l the purchase of a first home or college education, 

I 
• 	 Doubles Income Eligibility: More middle class families -- especially tbose with two 

in~omes -- will be eligible fDr this expanded IRA because the income limits will be 
lifted from $50,000 to $100,000 for marrii,,!d couples. 

http:lJ.I~.yf


, 


3. 


4. 

5. 

PENSION PORTABILITY REFORM: Today workers who change jobs and want to take their 
savings v..ith t[tern and keep saving for retirement, faces a multi· faceted obstacle course. Employers 
may force them to withdraw from the pension plan or accept unattractive investment options, and 
50<'/0 of worke~s in 401(k} plans are in plans that do not permit them to roll-over their earlier 
savings into t~e plan, and most must wait I year to begin saving again. 

I 
• 	 Ta~u: Away 1 Year \Vait for New Jobs: Millions of workers are forced to wait 1 year 

before they can enter their new employer's pension plan. This provision repeais the law , 
that causes employers to impose a J·year waiting requirement.

i ' 
• 	 Green Light for Employers to Accept RoJlovers: Today, 50% of workers in 401(k) 

ptafls are in plans that do not accept rollovers from new employees. Treasury will issue 
reg~lations that will end outdated and confusing regulations that prevent portability, 

I , 
• 	 I~:xp"nded [RAs and the New Small Business Pension Plan Will Increase Portability: 

The new small business pension plan and the expanded IRAs are both fully portable. , 
• 	 En~ure Portability for Veterans: Ends disturbing reality that veterans who serve their 

nat~on are not assured of continued pension coverage when they return from service. 

• 	 J)r~vent Coerced Distributions or Discriminatory Investment Options for Departing 
Employees: Will make dear that laid-off employees cannot be forced to withdraw their 
reti,rement savings by Wlduly restrictive investment options. 

I 
PREVENTS PENSION RAIDING: In the 1980s. companies raided more than $20 billion from 
over 2,000 pension plans covering 2.5 million workers and retirees. Legislation in j 990 sought to 
curb pension ~iding by imposing a stiff excise tax of up to 50% on these pension reversions. 

... 	 No! Legislation Weakening Current Anti-Reversion Rules: The Administration will 
not. agree to any legislation that calls for pension reversions. 

... 	 New Worker Protected by Reporting Requirement: To ensure that cunen! rules are 
adequate to prevent against the ab\lse that became common in the 1980s, this act would 
require twice~yearly reponing by Labor Department and Treasury Department as to any 
activity in this area, 

401(k) SECURITY: Today. tilere are 22 million Americans covered by 401(k) plans with 
combined assets of $522 billion. To address the problem of employers using worker pension 
contributions as "interest free loans," the Lubor Department has launched 657 investigations as 
well as .a voluntary compliance, "Pension Payback Program." 

... 	 Require Prompt Reporting and Adhm on Mi~use of I-ension Funds. The ERISA 
Enforcement lmprovement Act would require administrators and accountants auditing 
plans who discover fraud or other egregious ERISA violations (0 report them. with fines 
up to $100,000 for violations. Funds held in regulated institutions .- such as banks and 
insurance companies ~~ would be includerl in stich annual audits for the first lime. 
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PORTABILITY - 1 
, 

5-year ~estirig for multi-

employer plans - giv~ union 

members vested rights to 

pensions five years earlier 


, 
Returning veterans - make 


technical corrections that 

implements 1994 law enabling 

returning veterans to rejoin 

pension plans 


Extend PSCC missing . 
participant program to defined 
contribution plans, so retirees 
can ~ocate pensions even when 
the company has disappeared 

Remove barriers to direct 
roliovers 'to and from 401(k) 
[and 403(b)] plans for new 

"employees 'still in waiting 
period for; new plan by: (i) 
clarifying nondiscrimination 
testing relief for and (i1) 
mitigating risk of 
disqual1fl.cation of new plan to 
protect it' against receipt of 
bad assets (51% of workers in 

.401(k) plans are in plans that 
do not accept rollovers) 

, 

t . 

, , , 
, 

I
•,, 
, 

6/95 3/96 

X 

X 

X 

X 

X 

. 

NEW 


THIS CAN 

ALL BE 


VONE BY 

REGULATION 


(1) X 

(ii) 	X 
'95 . 

regulation 
addresses 
issue for 
qualified 

plans, 
consider 

expanding 
to 403(b)s 

and 
feasibil 

tty of 
more 

targeted 
sanction 
to retain 

compliance 
incentive 
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6/95 3/96 NEW , 

, 

X for 
people. 

currently 
under 60: 
more work 
needed for 

others 
because 

those over 
60 have· · , special 

benefits 
· 

, 

1 
signifi

cant 
concern 
about 

discimina
tion 

, 

X - need 
to 

coordinate 
with 2

year 
holding 

rule ........... """"""'" 


PORTABILITY - 2 
[Eliminate requirement for 

conduit lRAs, thus.facilitating 
movement of :IRA money .. and 
401(k) and 403(b) money into a 
new employer's 401(k) or 403(b) 
planJ' 

I 
I 

I 


Remove 
I 
a major barr1er to 

encouragin'g employers to allow 
new employees to make salary 
reduction contributions while 
still in plan waiting period 
(e.g .• remember when you had to 
wait to join TSP1) by not 
adversely ,counting such non 
highly-paid employees for 
nondiscrimination testing 

Further improve NEST 
portabili ty 

I 
I , 

. 
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6/95 3/96, 
NEW 

i 

COST-SAVING/, 
,SIMPLIFICATION I, 

I Simplify definidon of highly X X 

I' compensated(employee 
, 

Exempt defined contribution X X 
, 
, 

plans from minimum participation 
, rules 
i Simplify substantial owner, , X X, 

rules relatlng to plan, terminations 
,

FaCilitate nondiscrimination X X 

, testing .~nd correctlo~s 

i 
Conform '401 (k) distribution' X X 

, rules for rural coops 
I 

, 
Simplif~ deduction rules for X 

i 
X 

mu~tiemploy'er plans and allow 
, 

triennial actuarial valuations 
for mul~~ern'ployer plans 

Eliminate partial termination X X 
rules for multiemployer plans 

I
Simplify contribution and X X,

benefit limits for government 
,and rnultientployer plans ,--- -, 

Repeal ~ule requiring X X 
i employer plans to commence , , 
" minimum distributions at age 70 , 

1/2 to those still working , 
i, , 

Simplify taxation of annuity X X , 
distributions --, 

I Provideiuniform information X X 
,I reporting penalties 
, 

Streamline ERISA summary plan X X 
description filing requirement 

, 

IEliminate haff-year X X 
requirements 

, 
,, 

Extend date for adoption of I X X
, 

Iplan amendments , 
! I " 

IRepealS-year averaging for X 
receipt of lump sum I I 

, 

distributions Ii 
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I , I 6/95 I 3/96 I NEW I 
ENFORCEMENT IiI I " ,, 

previously introduced asERISA Enforcement Improvement. Administration-sponsoredAct I, , 
legislation; to be. included 

, in new package also 
, 



, 
, 

, , 6/95 3/96 NEW 
, 

REVERSIONS 
[Ban reversions/require report 

to employees/require Treasury 
Labor ann~l report] 

or 
Our previous activity has 
been opposition to 
Republican proposals to 
enable more reversions; we 
have not previously ~ade a 
positive proposal 

, 

,, 
I 

I 
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I 
, 

I 

I 

I 

I 

I 

I 

I 
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, . 6/95 3/96 NEW 
,, 

IMPROVED GUARANTEES , 

[Raise 1:he guaran1:ee level for Annual. report on 
mul1:iemp!oyer plans from about mu1tiemployer system will 
$6,000 snnually to about $13,000 indicate significant surplus 
annually (single plan guaran~ee forever; guarantee level has 
is $31,700)] not been raised since 1980; 

I current guarantee causea 50% , of workers to lose benefitsI (compared with 20% in , single-employer plans). 


