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‘re to protect or improve the health and safety
to | of the public, the environment, or the well-
yll . being of the American people. In deciding
* whether and how to regulate, agencies
should assess all costs and benefits of avaii-
able regulatory alternatives, including the al-
im temative of not regulating. Costs and bene-
an ' ' fits shall be understood to include both quan-
sth Executive Order 12866—Regulatory  tifiable measures (to the fullest extent that -
do- Planning and Review these can be usefully estimated) and quali-
tty September 30, 1993 tative measures of costs and benefits that are
ore ) ' difficult to quantify, but nevertheless essen-
¥ The American people deserve a regulatory 'tial to com;iger. Further, in choosing among
+ system: that works for them, not against them:  alternative regulatory approaches, agencies
a regulatory system that protects and im- should select those approaches that maximize
ap- proves their health, safety, environment, and  net benefits (including potential economic,.
well-being and improves the performance of  environmental, public iealth and safety, and
has the economy without imposing unacceptable other advantages; distributive impacts; and
ite or unreasonable costs on society; regulatory  equity}), unless a statute requires another reg-
ple policies that recognize that the private sector ulatory approach. .
me - and private markets are the best engine for {b) The Principles of Regulation. To ensure
ne- economic growth; regulatory approaches that  that the agencies’ regulatory programs are
nk respect the role of State, Jocal, and tribal gov-"  consistent with the philosopﬁy set forth
, emnments; and regulations that are effective, above, agencies should adhere to the follow-
at consistent, sensible, and understandable. We  ing principles, to the extent permitted by law
for do not have such a regulatory system today. and where applicable:
hat With this Executive order, the Federal (1) Each agency shall identify the problem
nes . Government begins a programto reform and  that it intends to address (including, where
s a . make more efficient the regulatory process.” applicable, the failures of private markets or
S8 " The objectives of this Executive order are puElié institutions that warrant ncw agency
't to enhance planning and coordination with action) as well as assess the significance of
vr, respect to both new and existing regulations;  that problem.
res to reaffirm the primacy of Federal agencies {2) Each agency shall examine whether ex-
cal in the regulatory decision-making process; to  isting regulations (or other law) have created, -
) a restore the integrity and legitimacy of regu-  or contributed to, the problem that a new a1
ev- latory review and oversight; and to make the regulation is intended to correct and whether i
process more accessible and open to the pub-  those regulations (or other law) should be B
Jut lic. In pursuing these objectives, the regu- modified to achieve the intended goal of reg- - (I
nt, latory process shall be conducted so as to  ulation more effectively. 1l
in't meet applicable statutory requirements and  (3) Each agency shall identify and assess 1M
- with due regard to the discretion that has available alternatives to direct regulation, in- ‘ '
i been entrusted to the Federal agencies. cluding providing economic incentives to en- ,
i Accordingly, by the authority vested in me  courage the desired behavior, 'such as user
ost as President by the Constitution and the laws  fees or marketable permits, or providing in-
m- of the United States of America, it is hereby formation upon which choices can be made
“ize ordered as follows: by the public. .
of Section I. Statement of Regulatory Philos- (4) In setting regulatory priorities, each
ost ophy and Prinrc:lvies. (a) The Regulatory Phi- agency shall consider, to the extent reason- .
we losophy. Federal agencies sh ouigupromul gate  able, the degree and nature of the risks posed
ple only such regulations as are required by law, by various substances or activities within its
fit- are necessary to interpret the law, or are jurisdiction.
are made necessary by compelling public need, (5} When an agency determines that a reg- -
sk such as materia! failures of private markets ulation is the best available method of achiev-
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i‘i’ . ) ing the mgah}gr{ objsitive, # s}a;ﬁ‘l design  ing into account, among other things, an dta :;«_ . 4
§ . . its regulations io the m(:s{icost-{:frcf:!zv? - tlltf extent practicable, the costs of cymuris 5/ n
s ner fo gehieve the regulatory objective, In lative Tcgulntmns‘ i .
e doing s, each sgeacy shall cousider incen- (12; Lach agency shall draft its regulations =
P dves for inunovation, comistazzay,‘prmﬁ{}fv to be simple and casy to undesstand, with 7
i ability, the costs of saforcement and comphi-  the goal of minimizing the potential for yg. e
i ante (o the guvernment, rc:gu?ai‘{)& entities, coriainty and iii%g:izim arising from such sm. . 4t
- and the public), flexibility, distributive ime  certainty. ) : &
s pacts, and equity, : Sec. 2. Organization. An efficient regu. e
Yo (6) Kach agency shall assess both'the costs  Latory plansing and roview process is vite 50 * {c
Ul and the benefits of the intended rf:Eulation ensure that the Federal Covernment's regu. | o
. and, recognizing that some casts and benelits  latory system best serves the American : £
‘ are difficult to quantify, propose or adopt & ple. {a) The Agencies. Because Federal agen- 10
vr regulntion only upon a ressoned determing-  cies are the repositories of significant sub- A
tion that the benefits of the intended regula.  stantive expertise and expedence, they are Al
tion justify us custs. ) vesponsible for developing regulations and fo
{7} Each apency shall base its decistons oo assuring that the regulations are consistent to
the hest reasomably obtainable scientific,  with applicable faw, the President's priorities, fai
technical, economiz, and other information  and the principles set forth in this Executive St
cancerning the need for, and eonsequences”  order. . de
of, the intended regulation. (b) The Gffice of Management and Budger, (s
{8) Each agency shall identify and assess  Coordinated review of ageney rulemaking is @
alteruative fortos of regulation and shall, o necessary to endure that regulations are con- an
the oxtent Teasible, spetify performance ob-  sistent with aptﬂlicable law, the President's "
jeatives, rather than specifying the behavier  priorities, and the principles set forth in this o
i or manner of compliance that repulated enti- Executive order, and that decisions made by s
fies must adopt. © ane sgency do oot conflict with the policies it
{8} Wheraver feasible, agencies shall seek  or actions taken or plunned by another sgen. o
views of appropriate State, local, and tribal oy, The Office of Management and Budget fie
officials before imposing regulatory require«  {OMB} shall earry out that review fimction.
mants that night significantly er uniquely af-  Withia OMBE, the Office of Information and m;
fect those governmental entities, Kach agen-  Regulatory Affairs {OIRA) is the repository s
ry shall assess the effects of Faderal regula-  of expertise conceming regulatory issues, in- et
tinns on State, foeal, and trihal governments,  cluding methodologies and procedures that ) :
including specifically the availability of re-  affect more than ane agency, this Excentive Z?.
sosirees o earey out those mandates, and seek  order, and the President’s regulatory polivies. -
1 adnimize those burdens thie weiguely o To the extent permitted by law, OMR shall (_]:
signibieantly affect such povernmentsl enti- provide goidence to agencies and assist the o
tizx, consistent with achieving regalatory ob-  President, the Vice President, aud other reg B
jeetives, tn addition, as appropriate, ageocies  ulatory policy advisors o the President ey
shadl seek to haononize F‘e{hzz‘zti regulatury  regulatory plansiog and shall be the entity e
aetions with related State, Jocal, and tribal  that reviews individual regulations, as pro- the
regnlatary and other governmentat functions.  vided by this Executive order. 0
U6 Each agency shall avoid regulations {c) Tha Vice Prasident. The Vice Prosidern i}?’i
thal are inconsistent, incompatible, or dupli- s the principal advisor to the President on, e
cadive with its other regulations or thore of  and shall eoordinate the development and hos
athier Fodeea agencies. presentation of recommendations concern- {
(11} Bugh asg:zzcy shall talor its regulations  ing, regulatory policy, planniug, and review, ane
to ipase the least burdeu on society, includ.  as set forth in this Executive order, 1o Tulfill- of &
tng individuals, businesses of differing sizes,  ing their responsibifities ander this Executive {
A ater entities Goclading sroall comious ardoe, te President and the Vies President r‘iiii:
mhies wid governmomal entities), consistent  shali be assisted by the regulatory poliey advi- Uni
with obtaining the regmlatary objectives, tak-  sors within the Executive Office of the Presi. fasie
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dent and by sush agency officials and person-
nel as the Prasident and the Viee President
may, from thne to G, consult,

Sae, 3. Definitions. For purposes of this
Exveutive order: {a} “Advisors” refers to such
regulatary policy advisers 1o the President as
the President and Vice Prasident may from
ime to time comsult, including, among oth.
ers: (1) the Director of OMB; (2) the Chair
(or another membar) of the Couneil of Eeo-
nomic Advisers; {3) the Assistant to the Prasi-
dent for Economic Policy; (4) the Assistant
to the Peesident for Domestic Policy: {51 the
Assistant to the President for National Secu-
rity Alfairs; (8} the Asgistan o the President
for Sciencs and Tod z::t}iégy; {73 the Assistant
to the Presidest for Inturgovernmesial AL
fairs, {8} the Assistan? to the President and
Staff Secretary; (8] the Assistant 1o the Presi-
dent and Chisl of $1afT to the Vice Prosident:
{10} the Assistant fo the Prosident and Coun-
sel to the President; (1) the Deputy Assist-
ant to the President and Dircetor of the
White House Office on Environmental Pol-
icy; and (12} the Administrator of QLRA, who
also shall coordinate communications sclat-
ing to this Executive order arong the agen-
cies, OME, the athior Advisnrs, und the OF-
fice of the Vice Prashlng

(b} "Agency. avless atherwise hddicated,
mcans any authority of the United States that
5 an “sgeaey” under 44 LSO 35081
other than those cansidered 1o be indapand-
ent regulatory agensies, as defined in 44
U.5.C.3302(10).

e} "Director” means the Director of
OMEB.

{d} “Regulation” or "rule” tyeans un agen-
¢y statement of geneeal sppticalnlity and fu-
ture effect, which the sgeimy stands ta have
the foree and offact of low, e s designd
t Buplament, berprat, or proseribe w ar
policy 3 1o deseribe the proveduse or prac-
Hos requircinents of an aganey. [ does not,
Buawaver, nclade:

{1} Regulations or rules issued in accord-
aunce with tho forpal mit:a’l:%k:iizg provisions
of 51.5.C. 356, 557,

(£} Regulations or risles thag pertain to a
wilitary or foreign affuirs funetion of the
Uinited States, other than procurement rogu-
fations and regulitions invalving the bt
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(4} Any other category of regulations ey,
empted by the Administrator of OIRA,

(e} “Regulatory action” means
stantive action by an agency (navorially pub.
lished ix the Pederal Register} that promal-
gates or is expected to lead 1o the promulps.
tion of a final rule or regulation, including
notices of inquiry, advance notives of pro-
pssed mifzzzé::l:izzg, and notices of proposed
rulamaking, :

{f} "Sigeifleant regnlatory action™ means
any regulatory action that is tikely 1o reswlt
i i ke that may: '

{1} Hnve an annual effeet on the economy
of $100 million or more or. adversely affect
in a material way the economy, a sector of
the economy, produstivity, competition, jobs,
the enviroument, public health or safety, or
State, local, or tribal governments or comma-
mitios;

{21 Ureate s serions inconsistesey or other-
wise " interfore with an acon waboen o
yanuad §z}* anuthar Agency,

{3 Materlddly alter the budgelarsy snpac
of entithanonts, grants, nsor fess, or loan pro
gening or tha rigt‘.x il ohligations of recipi-
ewmls tigrenf; ar

{4) Raise novel lugul or policy issues arising
out of legal mandates, the President's prior.
ities, or the principles set forth i this Exeen-
tive,an]a:,\

Sue. A Flanning Mechanism. In order 1
Yave andlfctive regulatory program, to pro-
vide lur coordination of regulations, to maxi-
mize consultation and the resslution of po-
testind conflicts at an carly stage, to invalve
the pablic and its Swte, local, and tnbal off-
clals in regulstory planning, 20d to ensure
that new or revised regulations promote The
Presidents Qfl'uimims and tie principles set
forth in this BXeGHIVE BrdeT These pioce-
e xmit-BIevsT e The extent pet-
mitted by law: {(a) Agencies” Policy Meeting,
Early in cach year's plasning eyele, the Viee
President shall convene o wigeting of the Ad-
visars andd the heads of agencies o seek n
comnon understanding of priorities md 1o

- ‘;,{).._X:\:x | S STy

e vend 2R
and serv.’
tod

13 it prne : r ) 2 N ' . .
? agency organization, management, arpert

‘e
Y

T e ma -

e v

LAY



http:Assist.am

s 1t
o Sty
RN 2 R

£
..-v"“"/’f/\c

i, Lher . e e

1928

poordinate regulatory efforts 1o be accoms.
plished in the apeoming year.

(L} Unified Regulatory Ag&z;ifa For pur
poses af Uiz subseclion, the term “agency”
or “agencies” shull alse include those consid-
sred to be independent regulatory agendies,
as defined in 44 U.5.C, 3502(10). Each agen.
ey shall prepare an agenda of alf regutations
under development or review, 2t a time and
in a manner specified by the Administrator
of Q1HA. The description of each regulstory
action shall contain, at a mitisum, a regola
tion identifier number, « bhdel summary of
the action, the legal authority for the action,
any legal deadline foc the action, and the
manse and telephone munher of 7 knowledge-
able ageney official. Agencies sy incor-
porate the ioformation rquired uader 5
US.C. 602 and 41 USC. 482 into these
agendas.

{r} The Begut'azm‘g Flan, For purposes o
this subsection, the terms “agency” or “agen-
cieg” thall alsu inchude those considered to
be independent repulutory agenciss, as de-
fined in 44 1UL5.C0 3502(10). {1} As part of
the Unifled Regulatory Agends, beginning in
1994, cach ageney shall prepare a Regulatory
Plan {Plan} of the most huportane significant
regnslatory setions that tie agency reasonably
expecis (o issue in prapesed or finsl form
in that fiscad yoar or thereafter, The Plan shall
be ng:pmv{:({ personally by the apency haad
awsd shall coutadss at 2 minfonus:

{A) A stateznent of the agency's regulatory
ebjectives and priarities and how they relate
tothe President’s priorities; —
T{RY R Fammary of sach planned significant
regolatary action including, 1o the extent pos-
sible. alieriatives 1o be considered and pre-
fiminery estinaigs ol the anticipaied oosis
audd henefits:

{C A sumsary of the legal basis for each
such action, including swhether any aspect of
lhu1 wetien i rnquired by statute or court
L[R2 43530

{121 A mateinent of the need for each such
action and, if applicsble, how the actios will
reduce risks to public haulth, safuty, ot the
suvironinent, o well as how the sagritade
of the risk addressed by the action relutes
to other visks within the jurisdicton of the
agency:
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{5:3 The ageney's schedule for act&z, e
é%izdmg a statement of any applicable ‘stany.
tory or judicial deadlines; and e

{I') The name, address, snd telépbom
number of person the public may contact
for additional kmfmzaaign about the planned
r{:guia{exy aciion, :

{2} Fach agoney shall forward its Plan to
{HRA by June Lst of each yoar. .

{3} Within 10 cslendsr days after OIRA
has received an agency’s Plan, OIRA shall
cireulate it i ather affected agencies, the
Advisors, and the Vien President. .

{4) An ageney hiead who believes that &
plansied regulstory action of another sgency
may conflict with its own policy or setion
takan or Jﬁmuwd shall promptly notify, in
writing, the Administrator 0? OIBA, who
shall forward that communication (o the igsu-
ing agency, the Advisors, and the Vice Pragi-
dent,

{5) If the Administrator of OIRA belipves
that a planaed regulatory sotion of an age
miay be inconsistent with e Peesident’s pri-
nrities or the principles set forth in this Exec-
utive order or may be i conflict with any
policy or action taken or planned by ancther
agency, the Administrslor of OIRA shall
promptly notify, in writing, the affected
agiencies, the Adwvisors, and the Vice Presi-
dent,

{8) The Vice President, with the Advisers'
assistance, way consult with the heads of
agencias with respet 1o their Plans and, in
ap;;mpriate instances, regquest further con.
sideration or inter-agevey conrdination.

{7} The Plans developed by the issuing
agency shall be pzsb?isht:{f ansually o the Qc-
taber pubdication of the Unified Hegulatory
Agenda. Thiz publication shall be made avail-
able to the Congress: Siate, local, and teibal
governments; and the publie, Any views on
any aspect of any sgesiey Plan, including
whather any planned regolatory action might
centlict with any other planned or existing
vegolation, Gmpese any uniuizaded  cons
sequenees s the pablic, or eonfar any un-
claimed beuedits ou the public, shuuld be di-
vecled to the issuing agoney, with & copy
LI HA,

{4} Hegulatory Working Group, Withiu 30
days of the date of this Executive order, the
Admiisteator of 0184 shall canvene s Rep-
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ulatory Working Group (“Working Group”),
which shall ‘consist of representatives of the
heads of each agency that the Administrator
determines to have significant domestic reg-
ulatory responsibility, the Advisors, and the
vVice President. The Administrator of O1RA
shall chair the Working Group and shall peri-
odically advise the Vice President on the ac-
tivities of the Working Group. The Working
Group shall serve as a forum to assist agen-
cies in identifying and analyzing important
regulatory issues (including, among others
(1) the development of innovative regulatory
techniques, (2) the methods, efficacy, and
utility of comparative risk assessment in reg-
ulatory decision-making, and (3} the devélop-
ment of short forms and other streamlined
regulatory approaches for small businesses
and other entities). The Working Group shall
meet at least quarterly and may meet as a
whole or in s:Lgroups of agencies with an

. interest in particular issues or subject areas.

To inform its discussions, the Working Group
may commission ana[yﬁcal studies and re-
ports by OIRA, the Administrative Con-
ference of the United States, or any other
agency.

{e) Conferences. The Administrator of
OIRA shall meet quarterly with representa-
tives of Stale, 1()(::1[, and tribal governments
to identify both existing and proposed regula-
tions that may uniquely or significantly affect
those governmental entities. The Adminis-
trator of QIRA shall also convene, from time
to time, conferences with representatives of
businesses, nongovernmental organizations,
and the public to discuss regulatory issues
of common congern,

Sec. 5. Existing Regulations. In arder to
reduce the regulatory burden on the Amer-
ican people, their families, their commu-
nities, their State, local, and tribal govern-
ments, and their industries; to determine
whether regulations promulgated by the ex-
ceative branch of the Federal Government
hﬂ‘"(.'- l)(‘)c(}['ﬂ(‘, 'llllj'ils“{\":d ar UII“QCCSS:”}/ as
a result of changed cireunstances; to confirm
that regulations are both compatible with
each other and not duplicative or inappropri-
ately burdensorne in the aggregate; to ensure
that all regulations are consistent with the
President’s pdorities and the principles st
forth in this Executive order, within applica-
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ble law; and to otherwise improve the effec-
tiveness of existin regulations: (a) Within 90
days of the date OF this Executive order, each
agency shall submit to OIRA a pro , oon-
sistent with its resources and regulatory pri-
orities, under which the agency will periodi-
cally review its existing significant regulations
to determine whether any such regulations
should be modified or eliminated so as to
make the agency’s regulatory program more
effective in achieving the regulatory objec-
tives, less burdensome, or in greater align-
ment with the President’s priorities and the
principles set forth in this Executive order.
Any significant regulations selected for re-
view shall be included in the agency’s annual
Plan. The agency shall also identify any legis-
lative mandates that require the agency to

promulgate or continue to impose regula- .

tions that the ngency Lelieves are unneces-
sary or outdated by reason of changed cir-
cumstances. '

(k) The Administrator of OIRA shall work
with the Regulatory Working Group and
other interested entities to pursue the objec-
tives of this section. State, local, and tribal
governments are specifically encouraged to
assist in the identification of regulations that
impose significant or unique burdens on
those governmentul entitics and that appear
to have outlived their justification or be oth-
erwise inconsistent with the public interest.

{c) The Vice President, in consultation
with the Advisors, may identify for review by
the appropriate agency or agencies other ex-
istin% regulations of an agency or groups of
regulations of more than one agency that af-
fect a particular group, industry, or sector of
the economy, or may identify legislative man-
dates that may be appropriate for reconsider-
ation by the Congress.

Sec. 6, Centralized Review of Repulations.
The guidelines set forth below shall apply to
all regulatory actions, for both new and exist-
ing regulations, by agencies other than those
agencies specifically excmpted by the Ad-
ministrator of OTHA:

(a) Agency Responsibilities. (1) 2ach agen-
cy shall (consistent with its own rules, regula-
tions, or procedures) provide the public wvith
meaningE:l participation in the regulatory
process. In particular, before issuing a notice
of proposed rulemaking, each ageney shonld,

= ol
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where appropriate, seek the involement of
thase whe are itended & baneilt from and
those expected to be burdened by any regula-
gom {including, specifically, State, focal, and
tribal officials). In wddition, each agency
should afford the public s meaninglul oppor-
tunity to comment on mny proposed reguls.
tion, which in most cases should include 2
somment period of oot loss than 60 days,
Each agency also is direeted to explore and,
whore appropriate, use consensual macha-
nisms for developing regulations, ineluding
negotiated rulemalking,

{2} Within 60 days of ths date of this Exec-
utive order, cach agency hiead shall designats
a Begulatory Policy Officer who shall report
to the agency head. The Regmlatory Policy
Officer shall be involved ot each stage of the
regulatory process to foster the development
of effective, innovative, and least burden-

some regulations and to further. the prin.

siples set forth in this Execative order,

{3} In addition to adhering to its own rules
and procedures and to the requirements of
the Administrative Procedure Act, the Regu-
latory Fleithility Act, the Paperwork Reduc-
ton Act, and other applicable taw, each agen.
oy shall develop s repulatory sotions in a
timely fashion and adhere to the followiag
procedures with respect to a regulatory ac-
tom!

(A} Each agency shall provide OIBA, a2
such times and.in the manner spegified by
the Administrator of OYRA, with a kst of s
planned regulatory actions, indicating those
whith the agency believes are significant reg-
ubstory setions within the mewsing of this Ex-
ecutive ordes, Absent a matedal change in
the development of the plenned regulstory
action, those not designated as significant will

- not be subject to review under this section.
unless, withine 10 working days of receipt of

the list, the Administrater oi‘_{)lﬁﬁ notifies
the agency that OIRA has determined that
2 plasned regulation is a significant regs-
fatary action within the meaniog of this Exee-
utive order. The Administrator of GIRA may
walve review f any planned regulatory ue-
tion. designamied by the agency as significant,
in which cass the agency need nat further
comply with subsection GHINRB) or ssh-
section fal{3){C} of this seation,

{1} For each matter identified as, or deter-
tined by the Administrator of OIRA to be,
a significant regulatory actien, the {ssuing
agrency shall provide to GIRA:

{1} The text of the draft regulatary action,
together with a reasouably detailed doserip.
tion of the need for the regulstory setion and
an explanation of how the regalatory action
will meat thut need; and

{li} An assessment of tho potenida] coses

and bencfits of the m!guiatmy action, inelud-
ing an explanation of the manner in which
the regulatioty action is cansistent with a stat.
utory mandate and, to the extent permitted
by law, promates the President’s priorities
and avoids undue interference with State,
local, and tribal governments in the exercise
of their governmental fanciions.

{C} For those matters identified a5, or de-
termingd by the Administrater of OIRA 10
be, a significant regulatory sction within the
SUope a%r;ocﬁan 31}, the agency shall aiss

rovide to OIRA the following additional in-
ormation developed as part of the agency's
decision-making process (unless prohibited
by law):

(i} An assassment, including the undery-
ing analysis, of benefits anticipated from the
repulatory action {such as, but not bimited
to, the promotion of the efficient functioning
of the economy and private markets, the en.
hancement of health and safety, the protec-
tHon of the natural emdronment, and the
slinrination or veduoction of disgrimination or
biss together with, to the extent feasible, o
guantification of those benefits;

() An assessment, including the underdy-
ing analysis, of costs anticipated from the reg-
ulatory serion (such ss, but not limited to,
the direet cost both te the government in
aduinistering the regulation and 1o busi-
neyses and others i complying with the reg-
ulstion, and any adverse effects on the ofhi-
cient functioning of the evonony, private
markets {includiag productivity, employ-
ment, sud oumpetiiveness), tioalih, salety,
and the natural environment), together with,
to the extent feasible, a quantification of
thase costs; and

{it}) An assessment, inclading the enderly-
ing analysis, of costs and benefits of poten-
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rially effective and reasonably feasible alter-
patives to the plansed regulation, identificd
by the ageucies or the public {including im-
proving the current regulation and reasons
ably viable nonregulatory actions), and an ex-
planaticn why the planned regulatory action
is preferable to the identified potential alter-
natives.

{0} In emergency situations or when an
agency is obligated by law to act more quickdy
shan normal review wures allow; the
agency shall notify OIRA as soon ss possible
and, to the extent practicable, comply with
subisections {aH3K B} and G} of tlés zectin.
Far those regulatory sctions that are gov-
ernedd by a statutory or court-imposed dead-
ling, the agency shall, to the extent prac.
ticable, schedule miemakinig proceedings so
as to permit sufficient time for OIRA to con.
duct its review, as set forth below in sub-
section {b}{2} through (4) of this section,

(1) After the regulatory action has been

-published in the Federal Register or othes-

wise issued to the public, the agency shall:

(i) Make available to the public the infor-
mation set forth in subsections (a}3}(B) and
MR

{it} Identity for the public, in a conplete,
elear, and simple manner, the substantive
changes between the draft submitted to
D1BA for review and the action subsequantly
anpounced; and T

{ii5) ldentity for the public those changes
in the eegulatory action that were made at
the suggestion or recommendation of OTRA.

{F} All information provided 1o the public
by the agency shall be i plain, understand-
able language.

{h} OGIHA Hesponsibilitizs. The Adminis-
trator of OIRA shall provide meaningful
gultlunce and oversight so that each agency's
regulatory sctions are consistent with appli-
cable law, the Presideot's priorities, am! the
principles st forth in this Exccutive order
antd do not conflict with the policies or ac-
tons of wnother agency. OTRA shall, to the
extent permitted by law, adhere to the fol-
bowing guidelines: :

{1} BIRA may roview ouly actions identi-
el by the ageney or by OIRA as significant
regpedatory actions under subsection %;z}{ﬁ}{)\}
of this section.

(2] CLBA shall wealves review or notify the
agency in writing of the results of its reviow
within the following time periods:

{A} For any notices of inguiry, sdvance no-
tees of proposed rulemaking, or other pre-
liminary regulatory actions prior to a Natice
of ?t}}w Rulemaking, within 10 workin
days after the date of sabumission of the draft
sotian to OIRA,

{B} For all uther regulatory setions, within
90 calendar days sfter the date of submission
of the information sot forth in subsections

{ad 3N B] and (C) of this section, unless OIRA

hies previously reviewed this information and,
sinca that review, there has been o material
change in the facts and circumstances upon
which the regulatory action is based, in which
case, OIRA shall complete ity roview within
45 days; and

{C} The review process may be edended
(1) vuce by no more than 30 calendar days
upon the written approval of the Director
and (2)"at the request of the agency head.

(3) For each regulatory action that the Ad-
ministrator of OIRA returns 1o an agency for
further consideration of some or all of its pro-
visions, the Adininistrator of GIRA shall pro-
vide the issuing ageney a weitten explanation
far such retum, setting forth the pertinent
provision of this Executive vrder on which
GIRA s relying. I the agency head disagrees
with same or all of the bases for the returs,
the agency head shall so inform the Adminis-
teator of OIRA in wrilting.

{4} Except as otherwise provided by hw
or required by & Court, in order to ensure
greater opsaness, accsssibitity, acd account-
abllity in the vegulitory ruview process,
OFRA shail be governed by the following dis-
elosure requirgments

{A} Only the Administeaior of OIRA for
& particular designee} shall rocaive oral com.
musnications initiated by persons not om-
ployed by the executive braoch of the Fad.
eral Government regarding the sabstance of
a regulatory action under OIRA review;

{8] Al substaitive commmunioations bhe.
tween OIRA persoviel and persons vot cme
ployad by the executive branch of the Fed
eral Covernment regarding a reguintory ac.
tion under review shall be gtmznwﬁ by the
followdng  puidelines: {} A coprosesdative
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feon the issuing agency shall be fovited o
any mecting hetwein OIRA personnel and
such persanish

{i5} O R shalt forward to the issaing sgen-
oy, within 10 working days of receipt of the
comnanication{s), all weitten communics-
tions, regardless of format, between UIRA
persounel and any person who is not em-
ployed by the executive branch of the Fed-
eral Covernment, and the dates and names
of individuals involved in all substantive onal
communications  {imcluding meetings to
which an agency representative was invited,
but did not attesd, and telephone conversa-
tions between OIRA personnef and any such
;)ersons}: and

firs) OIBA shall publicly disclose relovant
information about such comnmunication(s), as
set Torth below in sebsection (B4} C) of this
section.

{C) DI1RA shall maintain a publicly avail-
ably ing that shall contnin, at & minimum,
the following information pertinent to regu-
latory actions wader revigw:

(1} The statug of ail seguiatory actions, in«
eluding i {and il so, when snd by whom)
Yiee Presidential and Presidentind consider-
ation was requested;

{ii} A notution of all writtens cammunica-
tions forvarded to an issuing agency under
subsection (BH4I(B):) of this section; and

{iti} The datez and namus of mdividuals
invoived in all subsiantive oral communica-
tions, including meetings and tolephione con-
versations, between GIRA porsonuc] and any
person not smployed by the executive branch
of the Federal Covarmment, and the subject

malter disoussed during such communica- -

tioss.

(137 After the regulatory action has been
published in the Federal Register or other-
wise {ssed 1o the public, or sfter the agency
has snnouneed its decision nat ta publish ar
issun the rognlatory action, O1RA shall make
avalable to the public o)l docaments ex
chavged between OJRA and the agency dur
ing the review by GIRA under this seetion.

{53 Al infepnstion provided to the publie
by OIRA shall be in plain, voderstandable
Iatgage.

Sec. 7, Resolution of Conflicts. To the ox-
tent permitted by law, dissgroements or con-
flicts hotwaen or among agency heads or be-
tween OUMB and any sgeacy that sannot be
resolved by the Administrator of OIRA shall
be resolved by the President, or by the Vice
Presidant acting at the request of the Presi-
dent, with the relevant sgency head fand, as
appropriate, other interestéd government ofe
fieials). Viee Presidential and Presidential
consideration of such disagreements may be
initisted only by the Director, by the head
of the issaing agency, or by the head of an
agency that has a significant interest in the
regulatory netion at issue. Such review will
not be undertaken at the request of other
persosss, entities, or their agents.

Resclution of such confliots shall be in-
formed by recommendations developed b
the Vice President, afier consultation wi
the Advisors {and other executive branch of-
ficials or personnel whose responsibilities to
the Prf:sig:t;z{ includa the subject matter at
issued. The development of these ree-
ommendations shall be concluded within 80
tays after review has boen requested.

Duaring the Viee Prosidential and Presi.
dential review period, communications with
any person nat employed by the Federal
Covernment relating to the substance of the
regulatory action uader review aud directed
1o the Advisors or their stalls or to the stalf
of the Vico President shall be in writing and
shall be forwarded by the recipient 1o the
afforted agency(ies) for tnclosion in the pub-
Yie docket{s), When the commurdeation is not
i writing, such Advisors or staff members
shall inform the outside party that the matter
is under roview apd that any comments
shionid be submitted in writing,

At the end of this review process, the
President, or the Vice President acting af the
raguest of the Prasident, shall notily the al-
fected agency and the Admimistrater of
DIRA of the President's decision with res
spect to the matter.

Sec. & Publication. Except'to the exdent’
required by law, an agency shali not publish
in the Fedgral Register or atherwise issue to
the public any repulatory action that iy sub
it to review uncﬁ;f secliso & of this Exeon-
tive order ontil (1) the Administrator of
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OIRA notifies the agency that OIRA has
waived its review of the sction or has com-
pletad its raview without any requests for fur-
ther cousideration, or (2) the applicable time
period in secton 6{bH2) oxpives withowt
OIRA having notified the ageocy that it is
retarming the regulatory action for further
conidesation under section 6(b)(3}, which-
ever apeurs fizst, If the terms of the preced.

ing sentence have not been satisfied and an’

apency wants 0 publish or otherwise issus
a regulatory action, the head of that agency
may request Presidential  consideration
through the Vice President, @ provided
under section 7 of this order. Upon seceipt
of this request, the Vices President shall notity
OIRA and the Advisors. The goidelipes and
time period set forth in section 7 shall apply
to the publication of regulatory actions for
which Prosidential consideration has been
sought,

Sec. 9. Agency Authority. Nothing in this
order shall be construed as displacing the
agencizs’ authority or responsibilities, as au-
tharized by law.

Se:. 18, Judicial Beview. Nothing in this
Executive order shall sffect aay otherwise
svailable judicial yeview of agency action.
This Exceotive order i infended only to ime
prove the intérnal management of the Fed
eral Coversment and does not oreate any
nght or benefit, substantive or procedural,
raforceable at law or equity by a party agaost
the Laited Btates, its agencies or jostrumia-

talities its officers o croployees, or any other
[

Sec. {1, HRevecantions. Executive Qrdess
Now 32281 ared 12408; all amendments to
shene Frecative orders; all puidelines issued
uides thisse arders; and any exemptions fre
thew arders horciofore grasted for any cats

egoryof rob: are revoked,
William §. Clinton

The Whie Harrgge,
'*w‘trmiwz 393‘ 323 3
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Note: This Exeoutive grder was pablished in the
Federaf Aegizter on Oetobor 4, ’

Memorandum on Ageney

Rulemaking

September 30, 1993

Memorandum for Heads of Departments and
Ageniies

Subject: Agency Rulemakiog Provedures

Today, [ issuad an Exeoutive order setting
forth the Administration’s regulatory philoso-
phy: defining a more effective and account-
able role for the Exccutive Office of the
President in regulatory planning and review,
and establishing the provedures 1o be fol-
Jowed by agencies and the Office of Informa-
tion and Regulatory Affairs {“OIRA™} in pro-
meulgating and reviewing regulations. One
inmary obiective of this order is to stream-
ine the tegulatory roview process, thus re.

" duciag the delay in the developing and pro-

mulgating nules.

We cannot, however, ruduee delay in the
rilgmaking process without reforms within
the agencies theauelves, The National -Per-
forimance Review toam examining the issue
found that many agencics require nemerous
clearances within the agency belare @ rule
is subsmmitted to O1RA ?;r review. {[ndeed,
one agency found thet its interual review
process conld ooty be deseribed by using an
i8-foot flow chan.) The team also isarned
that tea often sgencies use the same internal
cevigw procsdures for all rules—regardless
of their complexity or significanee.

in omer to streamline the ontire rele-
malkang process, a§enc§<5s must, consistent
with any applicable laws, utilize faternally the
most efficient method of develogiug and re-
viewing regulations. Accordingly, [ (?ifect the
head of each agency and department to ex-
antne ity intetnal review procedures o de-
tennise whethor, and if so, how those proce-
dutes cin be improved and streamlined. In
couducting this cxamiantion, the ageney or

i g n——
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- PROPOSED REVIEW SESSIONS ON REGULATORY REFORM

_Risk, zakings, and unfunded mandates { mid - December)

General regulatory and crass re atory issues - OIRA
. - ya/u‘ 10 ¥ %3

‘Environment, energy and ether natural resources - OEP-

?mazjilfl wwgg -~ NEC and CEA .

Small business regulation -- CEA O t & #r
Information technology —~ QS8TP

Customer service in thie kregu!awry environment -- OVP
"Food and drug -- D?C

-~ Health industry regulation -~ DPC

' Transportatio;i - NEC

Equal opportunity -- White House Counsel
\‘&'nrkp}acc‘safety and labor i1ssues ~~_~II3PC o)

' Agncu}mre - NEC
Bioteetnoioey == OsrP

lesearacH - Osro
Copvens fou ~ - S YN

Cpse -~ (CEA
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OFFICE OF THE VICE, PRESIDENT'
"WASHINGTON . .

" Novémber 17, 1994 - -

| MEMORANDUM FOR THE REGUT_A’IORY POLICY ADVISORS TO THE PRESIDENT.
CFROM: THE VICE PRESIDENT )

SUBJECT: | REGULMORY REFORM

In t:he months sirice the Pre51dent charged us with -
J.mplementlng his Executive Order on regulatory planning and
review, we-have made rgireat progress in bringing ‘a new sense of -
.aCCOUI‘J.tabllltY and order to the regulatory review process. It is
now. time 'to take the next steps and develop for the President
options for. further reforms in_the regulatory area. -

Set fort.h below is a proc:ess by Wthh I suggest we undertake
to develop these various options. .The proc¢ess will focus on a
seriés of "regulato licy reviews"'. in which we can explore
innovative approaches to achieve regulatory objectives in cost—
effective. and:reasonable manners.- Thése reviews will examine '--
.w1t:h ‘the help of innovative; and interesting, thinkers and rts
. -= a variety.of sectoral. and cross- cutting issues so to le us
to. make. well con51dered reccmnendatlons to t:he PreSldent early
' ne.xt year. . _ o .

. In addltlon there are several 1ssues closely related to t:he,.
. regulatory issues noted below which, -as. you kriow, - have! already .
~ been- the object of. excellent: work" by several’ White: House offices. -
I refer to risk, t_:gkms and unfunded mandates. These iSsues- . :
-+ should be, ‘Gonsidered in .a coordinated,” but expedited, manmer Iy :
' the sare group that will: look ‘at. the broader . la agen -
© "To that~énd,. -4 _propoge that the- Requlat:ory Policy 'Advisors also.
e coord_lngte (thrggg -2 inter- ?“)ﬂ\%&%@ﬁi&pﬁf ,
" optiong: to 3 ss_these issuaes: Spec1 1cally, I propose t,:
. : s,. the. DPC and ‘OEP-lead a review of the
akln s lssue, OIRA .an %EB take the lead on .xigk, and the DPC
nate the developrnent of a. proposed response to: the unfunde_d
dates issue. - Ideally, these:offices would prepare T .
rvecorrmendatlons to be- MWSOL‘S on or

_bgfszre.%ﬁm.r_ﬁ% “We' would t:hen forward a dec:.smn
_. memorandum to- the President.:. . : . S o
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) For the remalnlng regulatory—related 1ssues, I suggest the
follow1ng'schedule : _ .

Durlng this'gerlod we w111 dlscuss w1th.affected agency

heads and each other the. format andCErocess for regulatory policy
reviews. We will also flnallze a schedule for the pollcy review

. .sessions.
IE_c_embe;_lE%_Eebmamlﬂs_i
During this period, we will conduct the review sessions.
Each review session will be organized the relevant White House

office. I will co-chair the sessions with the head of the office
that organizes the sessmon My office will coordinate the overall
- schedule of the se581ons and prov1de additional a551stance as
necessary .- ‘

. Subject to our further dlscuss10n, topics and
leaders for the review sess1ons would: include:

General régulatory and cross-cutting regulatory issues -- OIRA
Environment, ene .and other natural resources --< OEP |
Financial . 1nst1tutlons -- NEC and "CEA" :
.Small business. regulation -- CEA

Info ‘techn --

. Customer service in the regulatory env1ronment -- OVP.
Food and drug -- DPC

Health industry regulation -- DPC

Transportation. -- NEC
" Equal -opporturiity. -~ White House ‘Counsel. .
e Workplace safety and labor issues -~ DPC
Agrlculture -- NEC - '

Eebmazuarch_laﬂi

'At::the end of the review process, the Regulatory'Adv1sors
will hold a series of meetings to determine (after appropriate
consultation with affected agency heads) which of .the options
developed during the first phase should be presented to the
Pregident. The proposals chosen will then drafted by the
relevant policy office.- . These drafts will form the. ba51s of the
optlons memorandum to the President.- .

1 :

Present optionsumemorandum'to the President.

* * Tk



. please review these proposed assigrnments (whmch I assume we "kaa
'will need to modify). and schedule and be prepared to discusé it-at . ‘
Zg@gggzng on’ the Regulatory Policy Advisors, whlch we will convene

- O y .

S ?lease feel fzea to aonﬁaat Jack Quinn 4f you have any
qges%;oﬁs zegardzng the preceaﬁ outllned,abav& or the m&&tmng
itse . _

Distribution: The Director of the Office of - Manag&ﬁmmm and Bu&g&t
. K The Chair of the Council of Economic Advisors
The Assistant to the President for Science and
Technology
The Assistent to the. President and Chnief of Staff
) to the Vice President B ,
- The Assistant to the President and Counsel
The Assistant {0 the President for Domestlic Polmcy
The Assistant to the Pregident for -
Intergoverrmental Affairs
. The Assistant to the President for Economic 9olmcy.'
The Assistant to the President ﬁax National .
Secﬁrzﬁy
Th& Assistant to th&’?r&sxd&nt and sStaff .
- Secretary '
The Beputg Assistant t@ zﬁ& Pregident and ﬁixaator
- e Cffice of Envirommental Policy ' -
The Administrator of the Office of znﬁarmazlon,&nd
Regulatozy’éﬁiﬁzya . '
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THE PIRST YEAR OF EXECUTIVE ORDER NO. 12866

L. INTRODUCTION AND SUMMARY

Just over one year ago, on September 30, 1993, President
Clinton issued Executive Order No. 12866, “Regulatory Planning
'.and Review." The Order was designed to restore integrity and
accountability to centralized regulatory review, qualities
notably absent during the previous administration. The Order
also articulated this Administration’s philosophy and prinéiples
regarding regulation. These are best summarized in the Order’s
"opening lines:

The American people deserve a ragulntory systen that works
for them, not against them: a regulatory system that
protects and improves their health; safety, environment, and
well-being and improves the performance of the economy
without imposing uhacceptable or unreasonable costs on
society; regulatory policies that recognize that the private
sector and private markets are the best engine for economic
growth; regulatory approaches that respect the role of

'~ State, local, and tribal goﬁernments: and regulations that
are effective, consistent, sensible, and understandable.

The President.directed the OIRA Administrator to report on
thé'implementation of the Executive Order after its first six
months. A written report covering the period October 1, 1993,
through March 31, 1994, was delivered to the President and Vice
President on May 1, 1994, as requested, and was published in the

Federal Regigter on May 10, 1994.

In the Report, we described in some detail the progress we
have made, including improved coordination both between OMB and
the agencies and among agencies themselves; more timely OMB
review of significant rules; more openness and early



. participation by the public in rulemaking; and extensive outreach
to State, local, and tribal governments mnd to small businesses.
Wo also noted that the startup time had been longer than we had
anticipated, and that to some extent it was simply too early to
jJudge the success of the Order. In particular, while we had
extensive information on the process, we had little information
on ‘the substantive compliance with the Order.

We now have data on the paricd April 1 through September 30,
1984, giving us an opportunity teo svaluate the full first year of
. implementation. Overall, we continue to be pleased with the
progross that has been made in achieving the objectives of the
Executive Order, but at the same time we are acutely consclous of
the work that remains to be done to realize the full benetits
_that we had hoped to achieve. ‘

As will be discussed below, the processes established by the
Order are now for the pogt part in place, and in genersl they.a;e
operating well, We also have more experience with, and a batter
feel for, the implementation of the philosophy and principles set
-eut in the Order, particularly as‘they are rafigcted in the rules
that OIRA reviews. W®hile insufficient tizme and/or data have
resulted in some regulations that may not be the most cost-
~ effective means of achieving their objectives, there are many
exanples where agenciss, by adhering to the philo#uphy and
principles of the Order, have in fact produced "smarter®
regulations. In these cases ~= whather through increased
outreach t¢ the public, greater inter-agency cooperation,
igproved analysis, or all of the above =~ agencies have been
better able to balance the complex variety of factors that make
up regulatory benefits and costs.

It is important to keep in mind the constraints under which
the agencies are operating. . The regulatory pipeline is & long
one, and it is not uncommon for rules to be issued years after

2



the authdrizing statute or tha'xngulitdry initiative first began;
indaadﬂ‘#ﬁny of the rules promulgated by the hqanaiég thie past
year were concai;ad'gnd to & large extent developed before this
Aduministration took office, and thus before the Executive Order
was signed. More importantly, soma of the rules that have been
{ssued were required by statutes that contain highly prescriptive
fagulatory“raqairamantu, aampleté with time lines that drive much
of the rulemakXing process, particularly in the areas of health,
safety, and the environment. In addition, rulemaking is often
driven by other factors beyond the direct control of the
Executive Branch, such as court decisions and dramatic pﬁblim
events that requir& jmmediate action.

Moreover, agencies today face unusual pressures to regulate.
With budgetary constraints so tight, and with the difficulty of -
enacting new legislation in the highly partisan atmosphere that
characterized the last cQﬁqreas, the only neans left for the
agencies to implement their injtistives is through regulation.
This puts inordinate pressure on any attempt to hold steady or
reduce the amount of regulation in which they are engaged.

Maasuring the success of the crdaf is complicated by other .
factors as well. Whils some of its procasses can ke measured
with precision (for sxanmple, the number of rules reviewed by
OIRA}, it is not so a&ay to judge the succesas of the philesophy
and principles of the Order in preoducing “smarter™ regulations.
It is tempting to argue that if all the affected stakeholders are
equally irritated, then the correct balanca has been struck. .
Whatever the truth in this, it is = uniquely ¢gloomy Qﬁtinition—bf
success to which wa do not subscribe:. We believe it is possible
for parties to be 8atisti¢d, it not juhilant with the outcome of
a rulemaking, t&aognizing it for what it is, or should de -~ @&
‘good faith aztort in an imperfect world to further the publia
.gond,’



one of the reasons it is difficult to emsily measure the
success of the Order is that neither the philosophy nor any of
the basic principles -~ development of alternatives, setting
regulatory priorities, obtaining the best reascnably available
information, =mssessing benafits and costs, considering ¥Yederal,
State, local, and tribal needs, coordinating with other agencies
«- londs itself to facile, machanical spplication. Stated
ancther way, the principles of the Order are not a simple check
list of tasks. Instead, they are a complex and interactive body
of standards that raguire reasoned judgment, difficult decisions, .
and balances of competing priorities.

Moreover, though the principles appear simple and
straightforward, they are not always eacy to apply in particular.
situations, and the agencies are often faced with imperfect
information and limited personnel and financial resources to
devote to analysis. And they ultimately face what must be
acknowledged as a daunting task: In a socliety composed of
complex and éhanginq webs of institutional and individual
behavior, they must predict the future, attempting to control
behavior harmful to the common good, without impeding or -
unwittingly restraining acceptable and beneficial activities.

Finally, under the Executive Order, OIRA reviews only
*significant™ rules, less than half the rules formerly roviewed
by OIRA and an even amnllar‘percantuge of the rulemaking
documants that are published in the Pederal Register.
Accordingly, we neither track nor evaluate the extent to which
the more routine but numerous regulations that are being issued
by the agencies meet the principles of the Order.

For all of these reasons, we cannot asgert that the
philosophy and principles sspoused In the Ordar either have or
have not always been met by the aganéias in their regqulatory
prograns. We can, however, provide information that clearly

4



indicates that agencies are applying the principles in many and
diverse rulemakings. We urge those who wish to rush to judgement
to remémbef that even modest changes take enormous effort and
much time to accomplish. Based on our experiences thie past year
that are described below,'we believe that the Executive Order
sets in place the means to make thoseHChanges, and that we are
moving in the right direction.

The May 1st Report on Executive Order No. 12866 contained
both a short history of regulatory programs of the U.S.
Government and a detailed description of the Order and its
objectives. These will not be repeated‘here.‘ Instead, we update
the data about the various processes established in the Order,
followed by descriptions of some of the substantive.changes we
are seeing. ‘



Regulatory Planning < : :
In the May 1st Report, we noted that the regqulatory planning
process set forth in Section 4 of the Executive Order had just
begun. On April 5, 1994, the Vice President convened the
hqénaiaa‘ Policy Meeting. Guidance to the agencies wag issued by
the DIRA Administrator at this meeting, with additional guidance

provided on May 12, 19934.

i

Draft Regulatory Plans were dug to OIRA on June 1st. We
agked for Regulatory Plan submissions from over 30 agencies =~
2ll Cabinet agencies excépt the Department of State; major non-
Cabinet agencies, including the Environmental Protection Agency
{EPA}; and saveral independent #genaiaa, Scme of the agencies,
including the Departments of Defense (DOD) and Housing and Urban
Pevelopment {HUD}, as well as the {ongumer Product éafety
Commigsion (C?SC}, Equal Employment Opportunity Commission
{EEOC), the National Archives and Records Adsinistration {(NARA),
and the Nuclear Regulatory Commission (NRC), submitted Plans on
June 1st. Most of the Plans were submitted within the first two
weeks of June. However, it tock longer than expected to receive
Plans from all the major regulatory agencies; in fact, several
were not submitted until t@a end of June and the last was not
submitted until late July. ' |

A6 required by the Order (Section 4(c)(3)), the draft -
Regulatory Plans were c¢irculated by OIRA to other affected
agencius, the regulatory Advisors, and the Vice President within
10 dayn of receipt. Agencies were reminded to comment to the
OIRA Administrator on any planned regulatory action of another
agency that might conflict with its own policies (Section
4(c){5)}). Very few substantive comments were received by OIRA.



OIRA and OVP staff reviewed the Plans for conformance to
Section 4. In general, the draft Plans, though a good start,
were unaven. Several were sericousn, thoughtful atfarék; several
others were perfunctory. The better efforts were those of the
" Departments of Commerce (DOC); Laboyr {DOL}, and Transportation
{DOT), and EPA. In saveral of these vases, Agency overviews were
well-written descriptions of departmental objactives and their
relationship to Presidentjal priorities. ‘ ‘

AfZter consultations with the Vice President’s Office
{Section 4{c)(6}), many agencies reviewed their draft Plans and
improved them. These were subaitted to OIRA during late August
and September. At present the task of preparing the Regulatory
Plans for publication in the Fegderal Reajpter with the Unified
Regqulatory Agenda (as required by Section (4)(c) (7)) is
proceeding on schedule. The Plans and Agenda are to be published
on or about October 31, 1994.

The draft Regulatéry Plans alerted us to arsas where more
than one agency was engaged in ragulation, and they helped raise
these issues to agencies’ uppsr level managers. However, the
Plans did not provide very many common themes, and, taken as a -
whole, they did not produce a consistent or coherent statement of
the regulatory priorities of this Administration. While this is
dissppointing, it 1s not surprising given the different statutory
mandates and nissions of the agencies.

A.angd the Agencies: The improved relationships between
OIRA and among the ugenaies that were noted in the May 1st Report
have continued, grown, and generally become the norm. There
remain differences of view, which can be quite sharp. But for
the most part, the differences are haalthy, 1saéinq to better
rules, rather than sources of friction that are unproductive and
detract from joint efforts,



Staffs of both OIRA and the regulatery aganai&s are now
guite familiar with what at the turn of the year was a new and
untried review procass. Tha procedures by which agencies and
OIRA select rulemakings as ?signiticant,* and thus’auhject to oMm
review, has matured -~ conforming to the requirements of Section
5(a) (3} (a) of the Order, yet retaining a necessary flexibility.
‘While a monthly or bi-monthly list remains a common norn, ﬁgny
variations .have developed. Moreover, agencies and OIRA staff
ha§e worked out an'arrangeﬁant to éesignate intazmally, often
ovar the phone,‘nmn~si§nitinant rules that must be pﬁblisha&
quickly. Even the most arderly reguiatary pzanning and tracking
systems must be abla to aacnmmodate unexpeocted avants. )

Some of the ageﬁbias’have developed the practice of
consulting OIRA staff on whether particular rules are significant.
even before putting tham on & monthly list, Some agéncies
*va}untarily submit aév&naeﬁ drafts go that OIRA staff can make a
more informed judgement regarding significance. Also, in some
cases, agencies exempted from the centralized review requirements
of the Order have vnluptaril? submitted rules for review. . For
example, the Aﬁviumry Council on Historic P:a&aréatian {ACHP},

./ which is formaily exempted from the Order, submitted a draft
proeposal for review, khuwing that it needed further interagency
_coordination, Thus, though the Order formally requires agencies
. to prcvide OIRA with a list *indicating those {rules] which the
’agancy bezievas are aiqniticant regulatory aationa“ (Section
§{8Y{3(A)}, ‘and specifically states that “OIRA may review only
.actions identified by the agency or by OIRA as significant
y_raqulatory actions under subsection {a) (3(A}* (Section 6(b} (1)},
a flexibility built on trust and collegiality has developed with
many of the agencies that permits the system to work smoothly and
efficiently. This was unheard of & short time age. 'We hope the
pattern that 15 developing will ultimately spread to -the agencies
where historinaliy there haa been the greatest raaistance to such

. a cooperative r&latimnship.
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Another specific manifestation of the improved relatjonship
between OIRA and the agencies, which is a very constructive
development, is the practice of early briefings by aganzias on
- the content of significant rules. For example, early in the
" process of developing its rules for drug and alcohel testing for
various transportation ¢t£i¢ials nnd wnrkara, DOT consulted with
the OIRA Administrator and staff on the wajor issues on which it
would have to decide i{n the rulemaking. It then held subseguent
briefings to updaté CIRA on the decisions being made at DOT and
to continue to search for feedback. By the time the niles weare
submitted for OIRA review, there had been sufficient discussion
of the important provisions that the review was ﬁramptly

- -

concluded.

" In anather inatance, HUD was davaluping rules related to
public housing policy regarding the elderly and the disabled.
HUD officials provided information te OIRA and to other OMB staff
aven as'daéisianﬁ vere being presented to RUD officials. This -
enabled the issuees of concern.to be addressed on a real time ‘
pasis, and resulted in xeview being completed much more . quickly
than would otherwise hava sccurred. '

As a final ak&mpla, in Hﬁrch 1994, the Department of
Eﬁncatioﬁ (ED) identitied seven final faqulutions pertaining to
- student financial assistance programs that had to be published by
. & May 1, 1994, atatutary doadline. OIRA worked with the
bepartment’a toams, discussing issues qu reviewing early drafts
as they were devaeloped. As a result of this cooperative effort,
a thorough review un@ér the Executive Order took place, w&ila, at .
the same time, the formal time period for review avaraéad only
one day and the statutory deadline was met. ,

‘Lastly in the area of improved relationships between the
agencies and OIRA, the Regulatory Training and Exchange Program
has grown and developed. As mentioned in the May 1st Report, the

g
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gxagraa, uhich inpzawaats a xacommandatian of the Natianal
Performance Review, brings agency. career staff to OIRA on
traininq details, ‘sc that they can learn how regulatory review ig
conducted and to work on Regulatory wnrkiag Group (RWG) matters.
. The objective of the program is to provide expertise to agency

- carecr staff regarding regulatory reviaw that can be incorporated
inte the working practices ot the agency.

OIRA has naw kaazad aaven detailaea, from the Dapartmant of
hgrianltnxa {USDA}, the Q&partment of Health and Human Saxviaea
{HHS), and DOT. . Two trainees are currently at OIRA. In
addition, an OIRA analyst has undertaken a training detail at
HHS. All of these details have been extrenmely successful and
) well received, both by the trainees and by OIRA. The agency

'&atailéﬂs have been fully engaged in substantive regulatory
review, and we undaratand they have gainad a new appraciation for
th& perspective of the ‘central reviewer. whey have all been
senlor career officinle, highly motivated and knowledgeable, and
have not only fit in well. at OIRA, but have offered valuable
'1nsighta éo'orR&'aiart regarding aéenay points of view. . As the
good news about the progranm travels, we hope that more ag&naiaa
_will take advantage of this excellent opportunity.

Y

%

Interagency Coordination: Just as important as.improved
relationships between OIRA and the agencies are better working
relationships . among thﬁ'agencies themselves and the conseguent
haightaned awareness of the need for interagency coordination and
aooperation in eompzax rulemaking endsavors. The Executive

Branch is an extansiya enterprise, and its programs are dispersed
. among hundrede of different agencies, subagencies, and offiaa&}
-2 bbviausiy cannot. 6laim that there are ho'glitches, but we
balieve agenciea aye making strong efforts to engage in muah more
extensive intaraqanzy coordination. :

10



1 For example, in the ACHP exawple noted above, the aganéy

‘net at lehqgh with the népnxtment of Interior (DOI}, DOT, USDA,
HUD, and EPA in developing its proposed rule. Not all these
agencien were satisfied with the proposal that was avwntaally
drafted, but all agreed that they had bean fully 9&n&nl&&&‘ 'his
process is not over, and will ééntinua‘during and subseguent to
.‘ . the public comment period, as ACHP develops its final rule.

In another instance, DOC, DOXI, and the Council of Econonic
Advisors (CEA) worked closely together on DOC and DOX kulamakigqg
that seak, through a survey methodology called "contingent
valuation," to guantify the non-use vazﬁkxar.damagea‘ta natural
resources. After substantial consultation among the primary
partiaipants, ag well as with EPA and’ tha bepartment of Enerqgy.

- {DOE}, DOI and DOC issaed coordinated propns&ﬁ rules whose

| aommant periods only tacently c}osed.- It is expected that there
will be even wore’ axtansivu intexagenay cosrdination bﬁtnra tha
final rules are issued. " ;;j .

It is worth haﬁiag that interagency césrdination is often
quite time- and reaoarcaqconSumihg and not without ite
frustrations. Agencles do after all have different perspectives
on thelr overlapping jurisdictions and mandates, and the process.
Qf warking out an accommodation is not naaessarily a txiv&a1~ ’
taaxg In such inatancqg, howgver, OIRA can often gerve as a
faailit&tar of debate, leading Fo resolution of issues. ‘

For example, a USDA final rule on farmland protection was
drafted to implement a statutory requirement that Federal
agencieas Reasure the adverse effects of their programs on the
aanvaraian of :urmland to nonagricultural uges. Puring its
raviaw st OIRA, the draft rule was the subjeat of extensive
coordination among USDA, DOT, HUD, the Department of Justice
(DOJ), and Treasury. Although the so-day review period had to be
extended, eventually the agencies .reached hnda%standingﬁ and

11
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resolved their disagrecments. All agreed that the result was a
rule that met the intent of ‘the statute without unduly burdening

' or restricting other Federal programs.

H

$1wizarly, aaordinatian among agan&iag was essential to the
issuanc& of EPA‘s rule on General Conformity. The Clean Alr Act
Anendments of 1990 (CAA)} regquire that Federal agencies insure
that any actions they undertake or gappaft‘axx consistent with
State air quality planning under the Clean Air Act -~ j.e.;
Federal actions wust be shown to be in "conformity" with State
implenmentation plans and must not ¢cause orx. auntribute to air

quality probhlems.

Through its rulemaking, EPA snught toldalineaﬁe the steps
Federal agencies were to take and when they were to take thenm.
EFA had initially chosen to interpret the statutory 1anguage to
regquire the cosplex conformity detexuinatiana and - .
mitigatian}atf&atting zeasa:ea for a ?&3& rangs of Federal
actions -~ even thasa where the Federal agency w&qﬁﬁ exert no
continuing aantra}, such as the sale of DOD yzaparty or the
granting of a Corps of Engineers wetlands modificstion permit.
Bacause other Federal agencies’ activities were clearly affected

,bhy'thik rulemaking, there were a series of pmulti~lateral and bi-

lateral discussions organized by OIRA. . As a result of thase
discussions, certain definitions were raf&neﬁ and certain .
proposed procedures simplified -- ngain producing a rule that mat
,the intent of the statute without unduly burdaning ‘or restrictinq

other Federal grograms.

An axamp&a invalving HHS aad the xatianaz -8cience Founaatian
{KSF) illnstratas the importance Qf int&xaqanay caordinatian in
regolving difficulties with stakeholders and developing 2
‘congistent ?a&exal pﬁlicy. In. Sapﬁaab&r 1989} HHS‘s Public
Health Service {PHS} proposad gﬁidﬁliaaa to prevent financial
“conflicts of intqrest by federally funded sclentists. The
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proposal was aavarely ariticiza& by the research community as
baing unraasonably harsh and burdensome, and it was soon
withdravm. NSF then began its own efforts to address this issue,
publishing a proposed policy for comment. Ovexr the past year, '
OIRA and the Office of Science and Taechnology Policy (OSTP)
worked with NSF and HHS to develop a coordinated policy regarding
how agencies should regulate financial holdings of scientists who
. raeceive Federal grants. After several interagency g&atings and
extensive discussions, NSF and HHS agreed to develop a common

. approach, Moreover, the rules are designed to provide maximum
flexibility to universities in implementing policies on how to
address potential conflicts of interest. ‘

—_--

The success of this effort is shown in an article puhllsh&d
in &giggggmﬂggg;iag describing the rules as 'being roundly
‘applauded for their reasonableness.™ (Science, Vol 265, July 8,
1894, p. 179-80). Whereas the original proéa&als were considered
prescriptive and would have reguired institutions to turns over
researchers’ financial disclosures to the'gavernment the final
RSF rule states general aims leaving implementation to the
universities. The article guotes the associate vice ah&ncellor
for research at the Univaxaity of zlzinaiu as viewing the rule as
"a pnsitiva example of the process wurking far both sides.
'znstitutiana mads comments {an the 1989 prapoaal}, and the agency
rasponﬁad in a thauqhtf&l way."

The ‘coordination and anoperatiun de&cribed above is the
resuit of stronyg support by the President and vica President and
of trust and Qeaperatiﬁn among agency r&galatary policy . -
officials.’ The mechanisms established by ‘the Executive Order to
stimulate and encourage such coordination are working well. The
~ Regulatory Working Group (RWG) has continued its role of, keeping
~high level agenmy teqnlatary policy officials in touch with each

othar and with the ﬁhite Bouse ragulatory policy advisara.
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The RWG followed a; ite initial meetings in November,
January, and March, with meetings in April, May, June, and
August, I&plaaantation of the Exaautiva Qrdar wag a traquent
agﬁnda itenm for these meetings, along with discussions of the
Regulatory Plans, centralized review and the process by which
raiaa are 4¢tarmined to be significant, public involvement and
outreach in rulemaking, and the Section § review of existing
regulations. Important legislative issues related to regulatory
affaire wers also discussed, including unfunded mandat&a, xiﬁk
; analyaia, regulatory" flexibility analysis, and tekings. In

addition, the RWG. heard periodic reports by the four: auqunaps on
ﬁaatwbanpfit analysis, risk analysis, streamlining, and the use
of information technology in rulenaking. Finally, small business
issues and issues related to the Faperwvrk Reduction Act. were - ’
often 5ubje¢ta of discussion amaug the R&G membars¢

Exacutive order No. 12866 pla¢es particnzar ewphasis on impxoving‘
the Federal Government’s rezatianship witn State, local, and. ‘
trib&l _governments. (See Sections I(b) (9}, Section 4(e), Saaﬁiun'
6(&}(2}, and Section 6{&)(3}(3){i13 j Executive Order No. 12875,‘
*Enhanﬁing the xnterqavernmental ?artnerﬁhip," further uﬁdre$$es
this issue, focnging on reducticn of nenstatutory unfunded
mandates larqaly thraugh a process of formal cunaultation and
coordination. - S .

N

OIRA has continued its outreach to State, local, and tribal
‘ governments ‘(Section 4(&)) " In the May 1st. Repért we noted that
OIRA had held two conferences with reprasentativvs of these
entities., We sponsored a third forum in July, at which'
rapraaantativea from the National Governors'’. asﬁoaiatiwn, the
lLeague of cities. the Conference of State. Laqislaturaa, the )
National association of. Counties, and the Advisory ¢ommia&i&n on
Intergovernmantal Relations 5pake about their. ragalatoty

CQ!’IG&I‘I‘!& v,
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While we have na ﬁtandard of measurement to gauge
improvamants, our senaa is that agencies are generally taking
seriously their obligatiana to work together with ather
gavarnmental entities. Por axample, HHS Becretary Shalala writes
to the governors on occasion sunmarizing major Departmental -
initiatives of intar&éﬁ to the States. This is part of an HHS
effort to "strengthen the federal-state partnership that is
crucial to the successful apaxation ©f so wany of our ‘
Departomant’s programs.* It is our andaratan&ing that this effnrt
to inform the States has been much appreciated.

Another example from HHES invoives PHS, Over the next year,
the agency has committed to ‘extensive consultation with the
States in developing guidelines for state mental health services
planning. Such gﬁiﬁalines will assist States in aatahlishing
useful goals and objectives for noniturinq the management of, and
invastmants in, State mental health sarvices.

EPA regently“i&saa& a prééosar that would limit toxic air
enissions from municipal waste combusters, many of which are
either owned or oparatad by local governmantal entities. In
preparinq its prmpmsal, EPA consulted axtansivaly with & wide
'variety of stakeholders, including the Conference of Mayors, the
National League of Citiaa; the Rational Association of Counties,
the Municipal Waste Management Asaaaiatiwn, and the Solid Waste
Aassociation of Horth America. In dr&tting its proposal, EPA
considerad the concerns axpressed by these groups, and discussion

+ with them will continue tbzlgwing the pxapé&az.

. A recent rulemaking by the Architectural and Transportation
;Birrigru Cempliance Boaxd (ATBCB) concerning ﬁmeticgns with
Disabilities Act (ADA) rules is another illustration of
consultation with State and local officials, as well as of
interagency coordination, ATBCB’s rules set standards for State’
and local government implementation of the ADA through technical

15
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‘ ',epecificetione for the ‘design o? buildings, parks, -xroads, and the
 like to make them accessible to people with dieabilitiee. (The
! . ATBCB standards will ultimately be implemented through rulee
issued by DOJ and DOT. ) In the course of Executive Order review,
the ATBCB:. requested comment ebout the ecope of State and local’
.accommodations in order to develop a better cost estimate to'
 accompany the tinal rule; summarized prior consultations with
States and 1oca1itiee, consistent with the provisions of
.Executive Order No. 12875; end, efter meeting with DOJ, DOT, and
OMB, developed a 1list of State and local organizations to receive
'copiee of the rulemeking documente for comment.

-

ED also engaged in an extensive process of’ consultation with
State and local entities during developnment of a regqulatory @
proposal that would have required States to provide eupplementery
services, in excess of Federal funds for these eervicee, to
certain disadvantaged students receiving vocational ‘education.

" ED held two public meetings with state and local education
“officials and student representatives, eolicited written oublic
comment on the ieeue, and worked with States to obtain additionel
‘information on the costs that the’ rule would impoee on. them. '
. Unfortunately, thie process did not result in egreement on:
certein'ieeuee leadingICongress to intervene to prevent the
Notice of Proposed Rulemaking (NPRM) from being publiehed. This
-highlighte the fact that while consultation is essentiel to .
effective rulemaking, it may not be sufficient -- for all the
consultation may not change the different participants’
perepectiveelendldoee not neceeeerily ensure agreement.

It is. eleo worth noting that eome_egenciee are not only ‘“ .
,consulting with Stetes, but actively seeking to enhance State
flexibility and eliminate unnecessarily burdensome regulatory
.berriere. For example, HHS’s Health Care Financing Agency '(HCFA)
X3 developing a Medicaid final rule which will eimplity the
process of obtaining Hedicaid home and community-baeed services
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‘waivers, thereby snabling States to offer a vide variety of coste
effective alternatives to institutional care. The rule will
sinplify the cost effectiveness test by aliminating.the "hed
capacity test," which had become.burdensome and unﬁrodnativg to
maintain; it will also give States increased flexibility to

" assess their programs. Alse in HHQ, the Administration for
Children and Families modified its Adoption and Foster Care
Analysis and Reporting System to reduce burdens on States.

Rather than raquire the aubmiasien of all reporting data, the
agency allowed States to subnit a &a&gla of the data ‘associated
'with the management and reporting of foster care and adaptinn
cases. \

—

Two final. axamplaa illustrata efforts by agencies to inalude'
tribal govarnment& as partners.. HUD consulted with tr;bal ) '
representatives in developing apendments to the Indian xausing
Consolidated ?rogram to simplify program processes, reduce the
number of regulatory requirements, and provide more flexibility
to local tribal and Indian housing authority officials. HUD held
'a session with the National American Indian Housing Council,
regianal Indian XQQsinq Authority (23&) associations, and trihal
‘leaders. While ﬁvﬁ was fashioning tha proposed. rule, comments
were solicited from the Rative aAmerican housing community, and
after ‘publication of the proposed rula,'tha-program offices
eontinued to consult with the IHAs and tribes éﬁ'tha proposed
changes. . . ' . j

‘The second exanple is the rulemaking on Indian Self-
Determination, where DOI and HHS worked with tribal
réprasenta;ivaa to break a four-year logiam which had delayed . |
publication of a proposed rule. The purposs of the rule is to
‘impiement a2 system whereby Indian programa'mnxténtly administered
- by the_Faﬁeraz,gevarﬁment may be contracted to, and administered
by, American Indian tribes. There were extensive conauitationg'
with tribes, including three regional meetings and one national

L
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meeting, ta=di§ans§ their concerns with the proposed rulé. which
wag published in Jannary 1994. The Department is pursuing other
wiys to increase tribal participation in the development of the
tinal rule, including forming a.tribal comaittaa under the
Federal Advisnry Conmittee Act. .

The trand toward 1naraaaad public involvemenﬁ in the
‘rulamakinq process has continued since the spring, and we believe
it has becope a common feature of rulemaking in the alinton/Gora
"Administration. -Although we have no statistics to measure
increased public involvemant, it is our sense that agencies
increasingly are seeking ways to involve those affected hy
- rulemaking, #at‘anzy through formal means -- guch as regulatory
negotiations and zangar comment periods after pubiication of
proposed rules «« but also through more informal WEANS aariiar 4n

the r&lamaking pracess*‘ { o . .o . - s
: o P
For axampla; HUD wanted to amend its existing requlations to
simplify and expedite the chprehansivé Grant Program planning '’
and runding proc@ns for certain housing agencies, In developing
its proposal, the Department held a series of working sessions
with variocus interest groups, housing aathoriti&s, and xasiéanta,
saliciting their ideas and suggestions. ﬁUD than published its
' prnpnsed rula which incorporated many of theix raawmman&atiana‘

Agencies are also using electronic means to obtain early and
mara extensive public input. For example, last winter ED began
dev&laping a prayaﬁul to amend existing regulations governing the -
-in&apand&nt livinq programs. The Department sent out more than
T 400 1¢ttarx inviting comments, along with computer diskettes that
¢antaina&_a draft of the proposed regulations, to State
vocational rehabilitation agencies, statewide indapendant living
caanaila, centers for independent ziving, constituent e
organizations, ‘and other interested parti&s, The dxaft of the
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'prapaaad rules was also made avajilable on the "DIMENET® AND “RSA
BES® ‘electronic bulletin boards. A series of public meetings and
telaconferences enabled a crogs-section of individuals
z&prasentinq & wide variety a: organizations and viewpoints to .
'aontxihate their thoughte daring the davezopmental process.

. When the NPRM was published in the Federal Reulister, the
Department made it available through these electronic bulletin
boards, and a "CompareRite™ copy of the proposal was provided
that showed changes.that were made as a result of the earlier '
public involvement. The pﬁbli¢ was aleo invited to submit
comments on the NPRM electronically via the bulletin boards.

This is an outstanding example of how outreach and ﬁaahnoicgy can
“help the government to solicit the views of those most ,
knowledgeable about a rulemaking. It also aer?aa to 1ncfghsa the
sense of partnar#hip between the government and the public by
making the rulemsking a joint enterprise rather than the
iﬁgaaition o: aa%ﬁanda by‘?eéeikz aathority,

ngglnngxxmugggiigzign &nathar way this Administration has

anaaﬁragad cammuniaation batwaan the regulatara and regulatory
gtakXeholders hayand the barabonaa of the Administrative Prccadura
Act (APA) notice and comment procedures has been its
‘ encouragement of negotiated rulemaking or *reg neg.™ #
‘A reg neg ﬁrihés together the stakehelders in a potential

‘regulatory situation to negotiate a proposed document that then
~ goas through APA prccedufaa, ‘By involving interested parties

' directly in the drafting of the rule, and by having them,
negotiate ocut at least sone areas of disagreement, 1t is eﬁpeatad
that the rule will be more intelligently drafted and leas
contentious when it is proposed, and it will be more readily
accepted and less likely to be litigated when it bacomes final. -

]
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iha Executive Order (Section G{a}(x))‘diraata& agencies to
L akpiara and use ~- where appropriate -- regulatory negotiation as
a consensual mechanism for developing rules., In addition,
iﬁpZamanting a recommau&atian of the National Performance Review,
the President by separate memorandum issued the same day as the -
Executive Order, directed each agency to identify to OIRA at
‘least one ruleasking that it would develop through the use of reg
- ney auring the upcoming y&ar, or explain why the use of
negotiated rulamakinq would not be feasible,

The Hay 1t Raport noted that agencies had pxaviﬁad reg negy
candidates ta OIRA by December 31, 1993, as the President had
‘&irnctaﬁ. -8ince then, manyragencies have continued the
aahatantial planning that is necessary for a successful regq neg,
3 hgve;beqﬁn {or in sone cases, concluded) reg negs, '

DOT, which wasg the first agency to uge reg ney over a decade
ago and has much experience with this technigue, has recently
jdentified over a half-dozen possible candidates for negotiation -
during the next year; the Federal Railroad Admiﬁistraiian {FRA)
;has already published a notice seekinq public comment on its
propoaa] to use reg neg for one of these -~ a rulemaking ‘
aﬁdreasing the hazards railroad workers face along rightséof-way
from moving equipment. EPA is aétively anéagad in reg negs for
disinfectant byproducts, enhanced surface water tfaatmant, and
small nonroad engines. DOI has formed a committee under the '

- Federal gd?iéaxy Committes Act to deal with a Federal gas .
valuation rulemaking. OSHA has established a reg neg committee
to examine its steel erection standard. And reg neg committees
have also been approved for Federal Communications Commission |
(Fcc) and Intnratata,éaﬁnetce commis&ian‘{xcc} projects.,

Rag_néga do not always work, though the axpariencg.aa far
with the technique is generally favorable. ED has been required
by statute to use requlatory negotiation in many of its ’
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ralazakinq&. One racent xeg neg involving diraat laans was &
very prcminant but not antirely sucressful negotiation. Although
consana&a wap raachad on a m&jarity of the pravisioﬁa in this

. Tule, tha negotiators did not agree on certain key provisions,

. inaluding ‘the mechanisz by which horrowers would repay their
loans. xnnethelaza, a trade publication wrote that certain

' interasts “who might otherwise have been the first to pounce on
the proposed regulations said they were intimately familiar with
" == and generally happy with —- the rules after spending the first
h2lf of this ye#r nagoti&tiﬁé with ED.%

. Another ED reg neq, iqyplvihg guarantas agency rasérvas vas
less publicized but more successful in reaching agreement. The
Tule involv&é how te handle funds hald.in reserve by the agencies
that *guarantea, oy reinsura, student 2&&»3 under the bank«baaad
loan program. The negotiations took place twa days a month from
January to July 1894 and invelved the Department, . guarantee
agency raprasentatives, student rapreaentaﬁive, gchool
associations, and state higher education officials. OMB observed.
the neqotiaticna and dénaurrad with the consensus NPRM that
emerged, reviewing the formal submission from ED in one day. ED
expects to puhlish the tinal rule by Decenber of this yaar, with
little or no problem in the process. . ~ :

me Iginess: B&gﬁlationﬂ often araata 2 disprﬁportianate
bardan on amaiz businesses, sinca, for axampla, the sane
recordkaepinq or reporting requirement may consume a much greatax
percentnge of the managerial or ‘administrative rescurces of a-
small business than of & large buéineaq* As a result, OIRA énq
the Small Business Administration (SBA) have taken steps to.
improve the participation of the small business community in the
rulemaking process. We noted in our May lst Report that OIRA and
SBA sponsored a Small Business Forum in March 1994 for this
purpese. This Forum brought together representatives of small
pakihasa and six of the Federal agencies who most regulate thenm -
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.= the Int&rn&l R&vanue Sexvica {IRS}, the ?ﬁﬁé and Drug
Adninistration (FDR)}, DOT, EPA, DOL, and DOJ.

This Forum was followed by work sessions, which. tock place
over a three-month period, that developed findings and
recommendatiune centered around five industry sectors ~—
-chenicals and wetals; food processing; transpaxtatinn and
trucking; raatauranta, and the environment, recycling, and waate
disposal. Thésq»aaaaiana_were capped with a townwaeetinq-stylg
forum held at the Chamber of Commerce in Washington and chaired
by the Administrators of OIRA and SBA. An sudience of about 75 .
small business owners, who had come to washington to participate
in SBA’s Small Business Week and many of whom were winners of SBA
" emall h&ainaaﬁ avards, directed questions and comments to a panel
of agency offiaiala rapresenting the six ragulatary ugencies
liste& above.

A second Small Business Forum was held on 3uiy 27, 1994,§iﬁ
which the recommendations and findinge of thess work groups were
pfésanted.. The concerns expressed by small businesses and the
recommendationa drafted by agency staff to help mlleviate these
conaerns parallal to a remarkable degree principal provisions of
the Exaautiv& order. These inczude‘

o] the need tar batter coordinatian amang Federal

Cagencles; . .
. the need for: more amall buainaas invalvamant in. the
‘ ) ’ragulatory davalapment process;
o the inability of small business owners to ¢amprahand

ovarly complex regulations and those that are
'fovarlapping. inconsistent and raedundant ;
o the burdens aaused hy cumulative, ava&la&ping, and/or
' . inconsistent Fadaral State, and ia&al raguxatory and
: raaar&k&apinq reguirements; :
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- the - naed tar tangible avidenca of paparwark reduction;
f and, :
o the percaivad axiatence of an a&varsarial ralatiunahip
_batﬁgan small business owners and faederal- agencies.

officials from tha-participatinq agencies pledged to move
ahead with varjous activities reapanaiva to some of the
recommendntiuna und to. examine ways to respond to the xamaining
racnmmandationﬁ. 'In addition, pilot projeﬁta with the governors’
 offices of New York and North ‘Carolina were anncunced. These '
States will wnrkbwith SBA' and the regulatory agencies on means of
improving Federal-State coordination réqarding burdens on amall
businesses and State projects to improve their own ability to
communicate better with, and involve small husinesﬁaa ~in, State
regnlata:y &aai&io&m&king.

As a general matter, however, it is our experience that _
regulatory agencies still tend to draft QnewﬁiZ$~fi28*all rules,
rather than taizaring then to particuiat ragﬁlataﬁ aamwanitiea,
including small huainaaaes._ It appears that it will take further
effort bafara such. talloring beconmes conaonplame‘ we- h&lieva
that mora extensive ‘early involvement by SBA in the rulemaking
process could help move this process farwa:&, Accordingly, we -
are ¢urrantly davaloping with SBA a pracess to assure that 853’8
¢hief Counsel for Advaaaay has full oppurtunity to raview
signiticant agency xulemakings where such tailoring would be most
&pprap:;ata an# to have agencies_implamant the Regulatory
: Flaxibility antsmar& effectively and’ completely.

Mmmm ‘
-Prior to this Administration, the regulatory review process

had been severely mriticized for delay, uncertainty, tavatitism,

and secracy. ka&toriug the intagrity of centralized review Was

- one of tha priuary tasks. 2acing this Administration as it drafted

Executlva ‘order No.‘xzssa.
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‘Disclosure:  Section &(b)(4) of the Executive Order sets
forth certain disclosure prnaadnras "to ensure greater openness,
amaassihiiity, and accountablility in the regalatcry review
process." OIRA’'s practices regarding these proceduras were
described in detail in our May ist Repagﬁ. it is a telling
' measure of the almost complete success of these procedures that
1‘tbar¢ is little additional to say about them and, ma far as we
, knaw, little interest in then any&ara. OIRA adheres ta these

B pxnaeduras, and thay hava lung become routine. '

Wa ébntinaa ta_maka availabla a daily 1ist of draft agency

_ regulations anﬁar'feviaw; Starting in Augﬁ&t 1994, this list was
made available alectranically as well on the Internet. Monthly .

. statistics and data on. rules for which review hagz been completed
“gra alsc made public. Meetings and telephone calls with persons
. outside the’ﬁxacutiva Branch on ragulntiana under review continae=_
to be logged, and ‘an. agenay representative invited to such ’
meetings, As of xarah st this log had 36 entries. It now
containg an additianal 35 enﬁrieg for maetinga that occurred
between April 1st gnd‘Saptember 30th. In all but 6 instances,
these meetings. were chaired by the OIRA adninigtrator; in these
6, the neatings“ﬁara chaired by other OMB officisls. An agency
rapresentativa was 1nvited to all meetings and attended in all
but § instan¢as. Materinls sent to OIRA on pending ragulations

- from amyone outside the Executive Branch are Xept in a public
file and a copy is forwarded to the apyrapriate agency. After a
regulatory action that has andargcne review is published '
documents exchanged between OIRA and the agency during the -
review,. including the draft rule submitted for review, ‘are rade
‘available to anyone requestiﬁg them. Ae far as we know, this
wspect of the Order is working as it vas envisioned. ’

Requlatory Review Statistics: Executive Order No. 12866 .

" changed the scope of centralized regulatory review by having OIRA

H

. review anlf wsignificant® rules. This was designgd te return
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responeibility for routine rulemaking to the aganaias, to reduce

delay, and to focus OIRA’S limited resources on the most
important rules. In the May ist Report, we described in datail
how thin procasa was working. We noted that sstablishing the
process for detarnining whether rules were *signifiaaut* or “not
'ﬁiqnificant' had taken lunqar than anticipated to set up, but
that attax the first three months, the process of limiting the
rules reviewed hy QIRA seemed to be working. Based on another
six months of experienaa, we can say that there continue to be
gone diaagtaewaqta about whether or not a particular rule is’
significant, and not infrequently reaching abfinai decision can
take longer than we would like., However, the significant
prablemﬁ we descoribed in the May 1st Report that characterized.
the process during its. tirat three monthe have for all practical
‘purposer been resolved.

t

OIRA‘s regulatory review statistics show that in other
respects as well, what was intended by the Executive Order has,
in fact, taken place, Between April 1 and September 30, 1994,
OIRA raviewed 3ﬁ8 rulaﬁ‘(Tablé’l},‘ By way of comparison, during
the first six months of the Order, OIRA reviewed 755 rules (Table.
2) [Note: sea Tables 1 and 2 in the May 1 Rapart, the 755 figure
includes rules aubmitted for review prior to Executive Order No.
"12B6£,1 Even though the first six months of the Order 'included
review of rules received before the signing of the Exacutive
Order and the cantinuea ﬁuhmiaéion of some non-signiiiaant rules,
the totml for the tirst year at the Order is 1143 revievs. This
ie half of the average reviews per year for the prévious 10
years, alightly over 2,200. Between January 1 and Seytezber 30,
1894, when for the most part only signifiaaat rules were .
subnitted to OIRA for review, OIRA reviewed 661 rules., At this
rate, OTRA will review fewer than 800 rules in 1994, a 60%
reduction from the annual average of the previous &acade; Thus,
the number of rules OIRA reviews has §aan reduced substantially.

H
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The agencies with the greatest number of rules submitted for
OIRA review between April-1 and September 30th were HHS 82, USDA,
65, EPA 47, ED 35, HUD 34, and DOT 31. These six agencies ‘
account for 76% of the rules revieved by OIRA. Table 1 also
shows that of the 388 rules reviewed during the second six mnnths
of the Order, 66 (17%) were "economically significant,® while 322
(83%3 were significant for other reasons (Sectlon 3(f)(2,3, and
41}, "USDA and EFA had by far the wost a¢cncai¢ally aignifiaant
rulea, 21 and 16, ra&pectiva}y. , :

Q: the total of 388 rulea{ 149 or 38% were proposed rules;
179 or 46% were final rules; and the remaining 60 or 15% were -
nati¢as'{such‘ag HHS, BUD, ‘or ED funding notices, notices of
selection criteria, or notices of procedures}. OIRA concluded
reviewrgignggg any changes being nmade on 58% of the rules
°'fevi&wed; it concluded review with changes on 35%. The remaining

© 7% were withdrawn by the agency, were returned because they were \
aant'imprapefly {5 USDA rules), or were cleared in order’ for an
lagaﬂcy to mest a court or statutory deadline (8 of 9 were EPA .
ralaa).' The parcentage of rules cleared with changes varied
widely by agency -~ 18% for USDA, 26% far HHS, 26% for DOT,. 4?%
 for HUD, 60% for EPA, and &9%% for ED.

The average review time for all rules raviewed wag 30 &ays,
compared to 38 days for those reviewed during the first six:
months «f the Order. Reviews of economically significant rules
were on average slightly longar (31 days) than thoaa ot othar o
significant rules, Average review times for all rules varied by
agency =~ from below mean for USDA (22 days) and DOT (22 daya},‘
to about mean for HHS (29 ﬁays} and ED (30 days}; to. above the
mean for xua {37 4aye} and EPA (48 days).

In our May 1st Report, we indicated that once the review '
proecess was fully implemented and agencies submitted only
. =§igni£icant rules to OIRA, the total number of rules reviawa& wAS
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likely to decrease. As noted above, thia“ﬁas a&rt&inly provhn to
be the case. We also predicted that the paraanﬁaga of rules
ﬁlaarad with changes would increase. whia has accurred to some
degree; the average percentage of rulaa cleared vith changes over
the past decads averaged about 22% compared to 35% for the rules
reviewed between April and September 1894. )
‘ " We alqo‘predictad that average ré?iaw time was lixely to
increase, particularly for economically significant rules. This
has not proven to be the casae. In fact, average review tige is
about what it has been over the past dacade. More specifically,
the review tipe for econonmically significant rules is only ‘
| marginally greater than review time for other significant rules.
There are several factors that may explain, in part, this |
phén&man&n‘ We note, for example, that USDA had the greatest
numbaey Qt‘gaanawiaalzy signifticant rules (21}Gund a very short
average review time (14 days). This is because most of USDA‘s
economically. significant rules are crop price supports,
regulations that esaentinlly codity decisions already made.
through the appraprintions process. It may alsoc be that the
average review time for aconomically signifiﬁant mles is:
ralativaly low'because agencies are ¢¢nsu1t1n§ with OIRA earlier
in the proceqs, thereby obviating.the need for lengthy revievs
uhen the rule is formally submitted. Régar&iug the review tiwe
' for aignitiaant rules in general, it appears that the Qr&ar’a
limitation of S0 days for raeview, as well as the OIRA
Administrator’s practice of having.all rules under review longer
than §0 dayse raised tarcﬁér consideration, has résﬁltadxin’an
expedited review process. o
\ OIRA’S Teview is limited to 90 days except ihat‘axtanaians
may be granted by the Director or requested by an agency head
{Section €(b)}(2)(B mand C)). Such extensions have been needed
" infrequently; for example, of the 388 rules reviewed between
April and Septenmber, cnly'il‘cz 3t were extended beyond the 40~

27


http:lenqt.hy

day period. All of these extensions were made at the request of
the agency. ‘ ' Y

'~ The 90-day. review periad hés‘generally proven adaquaﬁe, and
as-has been noted,'we are able to complete moe;_reviaws within-
that time period.. However, in some instances 90 days is simply
" not enough.to conduct an adequate review. ‘Where interagency
" coordination is needed (such'as USDA‘s Farmland Protection rule
or EPA'G General Conformity rule), issues may take more time to
 resolve, if only because of the logistics of getting all of the
interested agencies togethaf. In some other instances, we are
‘rushed at the end of the review pericd, or rules must be extended
beyond that period, because agencies are slow in responding to
OMB questions or requests for analysis. Some of these may be the
result of limited‘rasourceﬁ or ctheiwise=bayond the contraol of
the agency, but in' some cases it may reflect a conacious‘aacisian‘l
' by the agency that this rulemaking is of lesser importance than
other pressing matters. We understand, and indeed sympathize,
but it remains a concern for us because the agency’s delay is on
" our clock and it is Executive Order review that is uitimately
curtailed. ' S |
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The processes described above -- regulatory planning,
'intaragan¢ylaﬁ& interqovernmantnz coordination, openness and
encouraged public participation, restoring integrity to
centralized review -~ were all designed to lead to better, more
focused, more affective, less burdengome -~ i.e.; smarter--

. regulation. The many ex@mylés’cited above demonstrate that the
ragnzgtory,preﬁaaa'has been improved. The question remsing, are
tha philoaapiy and principles of the Order bheing applied to the
fullest axtent? Are we really gattimg smarter ragulatian? This
is diffiaait to answer baa&uae, as hoted in the Introduction,
there is no direct measure of performance that we can use. We do
have anecdotes, haweve;, suggesting that the Administration is
producing aﬁirter regulations, as wa now diséuba, L.

One of the more important features of the Executive Order is
its emphasis on good data and good analysis to inform {an& nﬁt'
Just justify) decisionmaking. One example of the application of -
this principle is DOT/s Mational Highway Traffic Safety .
administration (NHTSA) rulemaking on side-impact protection for
‘1ight trucks. In the spring of 1994, NHTSA submitted to OIRA for
review a proposed rule that would extend to light trucks many of
the same side-impact protaation requirements now ap&iiﬁable to
passenger cars. The prapaaal was accompanied by a firsterate
'raqulatdry'analyaia prepared by NHTSA staff, The. analysis
revealed that whila the added raqairamants were aoat-etfe¢tive
when applied to tha pzaﬁaction of front seat passengara, they .
twura not cost~effective for ;ratacting reasr seat passengers. For
this reaton, NHTSA decided t@xdaie;e the language proposing to
prescribe requirements affecting rear seat pasgengers, instead
' seeking comment on' the iesue. : '
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IAnnther:exgmpla is HUD‘a rulemaking on moblle home wind

‘requirements. In the wake of Hurricane Andrew, HUD moved to

upgragé the safety of mobile homes. However, increased safety =
standards peans increased costs. The Wall Street Journal quotes
HUD’e Assietant Secretary for Housing as iemarking that the issue
requires “the classic balancing act. We could make these homa%,

' completely aata’andlgaiid - 80 much so that they’d be out of
" reach for lower-income consumers.” To inform its policy choices

and to stimulate discussion aaang'tha various stakeholders, HUD’s

. draft ragulatory impact analysis set forth the tradecffs, &nd the

‘data they are based on, for public serutiny. Both the data and

- the analyais have been. criticized, but this rulamaking
demonstrates the value of analysis, even if it is flawed, in

-

engaging stakeholders in the debate that leads to reasonable
balances, as suggested by HUD’s Assistant S&mretary; '

Anothar feature nf the Executive order is its preteranae for
focused (Qt tazlored) taqnirements and for parformanu&~hased {or
flexible) provisibns rather than aarass—thawboard, mechanically -

'appliad, command-and-control appxoaths¢ An exanple of the

capplicatian of - these principl&a is the EPA proceeding on lead

abatement., Congrass directed EPA to create model insp&wtion,
wcrkarstra;ning, and cleanup regulations for lead abatement of .
housing, commercial buildings, and various industrial structures.
EPA plans to issue these regulations in phases thraaghcut.lﬂaé. |

. The first phase included primarily administrativa matters, ~-

e.g,, worker training, aartificatiun, and State progran
adminiatration xequlatiana. Initially, the proposal was heavily

'ptﬁscriptiva (g;g;, detailed diagrama for soll sampling),

inciuded axtenaiva paperwork requiramaats {e,q., detailed o
documentation of each, identical sampling effort), and did not
distinguish between potentially high-risk and low-risk lead
hazards, EPA and OIRA gtaff, warking together, auhﬁtantially
revised the draft proposal to reduce the prescriptive character |

of the rule, aﬁapﬁ more of a perfurmaace standard approach, and
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te-focus the requirements on the more important sources of health
" risk (g.g., spending less resources on testing and studies,
leaving more for cleanup itself). This revised proposal should

_ aleo provide States and local governments with greater

flexibility in establishing lead abatement programs than had"
originally been contemplated.’

Also relevant here is the EPA combined sewer .overflow
policy. EPA developed a policy for controlling combined sewer
overflows {CS0s) =-- i.e., instances when, as a result of heavy
. rains, sewage and other waste overflow normal channels, bypaesing
treatment plants. The new policy ensures that an extensive
planning effort is underteﬁen, o that cost—effective €so
controls can be developed that meet appropriate health and
environnental objectives. It establishes clear control targets,
.but provides sufficient tlexibility to municipalities'eo that
they can-tailor programs to their specific circumstances, ‘

The DOT alcohol and drug testing rules were mentioned ‘above
‘as an exanmple of improved agency/OIRA relations. They are also
illpstrative of a rplemeking where the Department approached a
complex issue analytically and nade‘eignificant improvenments to
its rule, reducing burden without reducing safety, by applying
the principles of the Executive Order. For example, in its final
rule, DOT adopted a performance-based approach for determining
the rate of random drug and alcohol testing. Thus, based on.
already existing perfornance-baeed data, the randon drug testing
rate was reduced from S0t to 25% for the airline and rail:
-induetriee; for alconol‘testing, the testing rate will be 25% if
' the industry violation rate in any year is less than 1%, and it
may decrease to 10% if the industry violation rate is less than
0.5% for two consecutive years. DOT also simplified and _
streamlined its requirements for reporting drug testing data,
introducing sampling techniques and otherwise reducing the burden
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and complexity of the information collection requirements from
" amployers. "

Another example tqoﬁibow involves the Coast Guard’s
‘rulemaking involving overfill devices. The Coast Guard was
‘required by statute to pra&ulgata rules involving the
installation of signalling (ovarzizlj devicas to alert c¢rew about
the likelihood of a ananticipated epill. In its proposal, the
Coast Guard added matarialfconcerning the use of lower cost
signalling devices (AAQL; stick gauges) rather than more costly
and sophisticated ﬁlarm devices. The final rule, which will be
published scon, will allow the lower cost devices on certain -
vessels 1;5& tank barges) -thus significantly reducing the cost
of the rale fxaﬁ about $30 million to about 340 million (npv)
over 15 years. The Coast Guard does not believe that the use of -
the less costzy nignulling devices on these vessels will ’
signzflcnntly increase the risk of small unanticipated spills. - .

- An example from DOL's Occupational Safety and Heath .
Administration’ {oéaa; is that agency ‘s rulemaking on asbestos.
In preparing its final rule governing asbestos in the wnrkplace,'
OSHA made subst&nti&l changes to its proposal to improve the
, alariﬁy Qf the regulation and ensure that as much flexibility as
pas&xble was retained in process-specifia standards. Thua, fqr _
axample, while the proposal could be read to require extgnﬁiv&
controls (e.d,, glove bags, mini-enclosure, and respirators) for
any maintenance votk a&ndﬁcted arcund aﬁhestos-cant&ining
materials, even if exposure was nagzigible {e.q,, pulling wires °
above suspended ceilings), OSHA’S final rule required such
controls only when there is a physical disturbance of the’
materials. In additiuﬁ, the final rule avoided inconsistencies
with existing EPA stund&rda by eliminating the use of terms to

' classify asbestos that aiffered from those used by EPA. Finally,

OSHA raised in the preamble of the final mile- the possibility of
its adopting an action level to serve as a clear regulatory

H
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threshold below which fawer prataativé measures would be needed
it practical .gampling devices become avallable. )

HHS also has beaﬁ‘attentive to the principles bz the Order.

" For exanple, the Mammography Quality Standards Act of 1992

regquired FDA to establish Pederal certification and inspection
programs for mammography facilities; ragula;ionslfér accerediting
bodies for mammography facilities; and standards for mammography

‘equipment, personnel, and practices. In designing these rules,

YDA made the standards less burdensome on mampography facilities,
which are nearly all small businesses, by incorporating existing
standards to the maximum extent possible. It also provided:for
the issuance of Federal certificates to facilities airaaﬁy

:aaareéitad‘by the American College of Radiology; required

facilities to submit certification information only to an
anﬁzeditinq body and not to FDA; an& paxnitted flexibilicy in
meeting certaiu chaz standards ;

.~ As noted above, HHS has also been gensitive to winiwizing
the burden of Federal regulatians on State, -local, and tribal
governments, For exanple, this past year, the Haternal and Chilad
Health Bureau dav&loped & streamlin&&, “block grant application
and annual repart. The revisions resulted from an impressive

‘consultation aztart with State maternal and child health groups

and the National Governor’s Aasnaiatiant The burden imposed by

© the requirements has been cut in hazf, while the materials ate

easier to understand and will be more useful in local, Btate, ‘and

Federsl planning~

HHS has also taken steps to streamline the burden on the
private sector as well.  In March 1994, BCFA pabli&hﬁa a rule
that .replaced the annual requirement for physiciana to préviﬁa
haspitals with a signed acknowledgement acncerning paﬁaitias for
minrepresenting certain intormatian with a one-tima signing
raquirement, tulfilled at the tima a physician is initiakly

-
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granted hospital admittiné privileges. Oge,majaf medical
asscciation characterized this change as one-that will alleviate
the *hassle factor". for physicians and one that is an important
step toward r&aﬁoring ‘mutual truat hﬁﬁwaen the Federal government

- and the nmedical profession. .

Another example of burden reduction comes from DOT. The
Federal Aviation Adminiﬁﬁraéion (PAA} yealized that not a1l
reéulatvﬁy modifications are dramatic, but incremental efférts to
reduce burden and unnecessary provisions can add up to ‘
significant improvements., Recently, in a broader rule that made
' other changes to the medical certification standards, FAA .
trespondad to an Anmerican Medical Asscociation report sugqasting
that the burdens of the medical certification process for pilota
could be significantly reduced by extending the two-year
certification to a three-year duration for younger pilote. This
simple chang& will cut the overall paperwork associated with the,
certification pracass by about 15% in total, and over 30% for
those pilota undér age 40. '

In the same vein is a recent SBA action that eliminated a
, longstanding ragulatary ‘prohibition on making financial
assiatance available to businesses anqagad in madiamarianted
aativity. The so-called opinion molder ‘rule had been based on a
concern ahaut'Fedezaz agency involvement in potential prior
testxaint of free apaaah, the result was a ban on SBA assistance
to bﬁ&iﬁqases involved in media activities. - after first ’
conai&erinq wodest reviaiaﬁa to the rule, SBA concluded that the
concern was no Zonger a valid one, and that the demand for
assistance from small businesses in the media field far
outw&ighedvtha need tar caution*in‘th}a area,
Sevaral at the luttar axamplaa involve’ rethinking or
redesigninq existing requlatian. Focuaing on existing
tegulat@ans has baep an important feature of the Executive Order,
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and, as we now discuss, we are baginning to see real progress in
this. area. ’ ‘
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‘Individuals who must comply with Federal rules frequently
éawaant, often with great frustration and anger, that it is the
accumulated burden of rules in effect -- many of which appear
- Unnecessary, redundant, nutdatad, or dawnright stupid -~ that is
* so exagperating to 'them. In response to these concerns, the
Executive Order provides that agencies are to review axiating
regulations to ensure that their rules are still timely,
conpatihle, eftectiva, aa& do not impasa nnnaceasary burdens
{aactian S).

. Sy : )

In the 8&& ist Report we noted that this review of exiatiﬁg
regulatian; a "lookback" pracaés, had begun, although it had
proven more difficult to {nstitute than we had anticipated. We
observed that, nndérstanéably; agencies are focused on meétiﬁg
abligatﬁans for new rules, otten under statutory or court
-daadlinas, at a time when staff and budgets are being reduce&*
under these aira&mstunaea, it is hard to muster resources for the
‘ generally thankless task of rethinking and rewriting current
regulatory prad%ams. $ix months later, we ars samewhat further
along, althaugh we continue to believe that any real progress
will depend on the extent to which seniar policy officials
~ recognize and attend to this effart.

It is important to emphasize what the loaXbaak etiart is an& ‘
is not. ‘It is pot directed at a simple elimination or axpunging
of apacific regulations from the Code of Fedaral Regulations,
_Nor does it envision tinkering with regulatory provisions to
consolidate or update provisions. Most of this type of change
has alraady:beén accomplished, and the additional dividends to be
yeslizad are unlikaly to he significant. -Rather, the lookback .

A provided for in the Executive Order speaks to.a fundamental re-
.engineering of entire regulatory systems, many of which‘have
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remained fundamentally unchanged for 30 to 50 years. To do this
eucoesefully requires a dedicated team in an agency with bfoad
understanding of the proqram'o objectives, expertise in the
intricacies of the regulatory program, an intimate knowledge of
the stakeholders, and resourcefulness, tenacity,'résolve, and

support.
. i

, Prcbably the best example of such a re-englneering of 'a
regulatcry ayatem is the work currently being done by the DOC'
Bureau of Export Administration (BXA) to rewrite the Export
Adminietration Regulations (EAR). This comprehensive review is
intended to simplify and clarify this lengthy and complex body of
regulatlons that establishes licensing regimes for dual-use
products -- j.e,, those that may have both commercial and
military applications =~ and to make the regulations more user-
friendly, which they currently are not. The rules were first "

. promulgated in 1949 to implement - the Export Control Act of 1949.

There has not been a complete overhaul of the EAR since that _
time. This effort is important enough that DOC has chosen it as
one of its four entries for the Regulatory Plan.

In its re-engineering of the EAR, BXA is following the

» recommendations of the Trade Promotion Coordinating Committee
(TPCC), a Presidential committee mandated by the Export
Enhancement Act of 1992. BXA has already published a notice in
the Eggg;gl_nggigtg; requesting oomment'on a simplification of
the'program. Meanwhile, a task force within the agency has been
working on a complete overhaul and restrﬁcturing of the rules. In .
particular, the rules are being fundamentally redirected ffqm the

" current negative preadmption that all exports subject to the Act
are prohibited unless authorized, to a positive approach that all
:'exports are permitted unless a license is specifically required.
The agency tentatively plane to have an NPRM published by the end
~of thie year. ' '
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A good example of an institutionalized loovkback program is
the continual reviev of selected regulations by DOT’s National
Kighégy Traffic Satety Administration (NHTSA). NHTSA hag been
conducting these éafesy standard evaluations for over 15 yaafs,'
and to our knowledge, it is the only program of ite kind in the
‘Executive Branch. NHTSA rules deal primarily with automobile and
light truck safety. ©On a raéulnr basis, the agency selects rules,
from its current programs to review, evaluating not only the
- effectiveness of the rule and whether there are any provisions
that are unnecessary, unduly burdensome, or in need of change for
. other raasons; but also reviewing the initisl analysis itself -~
whether the pradicted ‘costs’ and benefits have been realiza& and,
if not, why. not. This appraaah not anly enables tha agency to
modify its current rules based on analysis, but alsoc helps the
staff continually improve the analytic‘zabhniq&aa uged in
assessing the costs and benefits of new rules. Indeed, its
~ recent standards for side-impact protection resulted directly

‘from & review of its previous standard, which yevealed that the
rule was not providing benefits in multi~vehicle accidents. More
‘ zaaanﬁly, the agency co&pletad reviews of front sest protection

in paagangar cars and its glaSSvplastia windehi&ld gtandard No,
205. ' NHTSA alsaxrecantly published a. Eggmxglmngg1§§§x notica_
describing its future evaluation plans and soliciting public

- comment on which additional. sssessments it should pursue.

*‘QOTfa Federal Highway Aﬁminiétrhtion_(EHW&),.Iik@ BXA, hga»
initiated a major, “zero-based" review of its Federal Motor
Carrier Satety Regulations. These are the primary body of
~ragu1ationa that are designed to ensure the safety of aammeraial
trucks and drivers. . The regulations have not been extensively .
raviaad since the early 1970’s. The goals aﬁd objeétiv&& of the
zaro»ba&a veview are (i) to focus on those areas of enforcemant
‘and Qomplianaa that are most affective in reducing motor aaxxiar
accidents; (2) to raduce compliance aasta, {3} to encourage
innovation; and (4) to clearly and succinctly describe what .is

38


http:instltutlonall.ed

required by the regulations. Through the zero-base review, FHWA
intends to develop a unified, performanoe-based regqulatory system
that will enhance safety on the nation’s highways while
minimizing the burdens placed on the motor carrier industry.

Other DOT lookback efforts-include FRA’s revision of its
power brake regulatione to reduce the frequency with which
railroads must inspect their brake systems. Recently, the FRA
proposed performance-~based rules that would reduce inspection
frequencies, as long‘as brake’ systems, when inspected, meet
certain brake defect ratios. Also, FAA is reviewing'its
. regulations to identify those rules that are inconsistent with
state-ot-the-art technology or current industry practice. To
enhance its ability to perform its statutory role without undue
economic burden on the aviation industry, FAA announced a
comprenensive review in January of this year, . asking interested
parties to identify those regulations that are believed to be
unwarranted or inappropriate. The comments nrovided in response
;to this notice are assisting the agency in establishing its
' priorities for tuture regulatory changes.

USDA is algo conducting several lookbacks. The Food and
Nutrition Service (FNS) has proposed‘to revise its school meal
nutrition standards, the first major modification to these
standards in nearly 50.years. To ensure that children have
access to healthy meals at school, USDA has updated nutrition'
standards to meet the Dietary Guidelines for Americans and, at
the same time, ' USDA has streamlined the administration of. the
rule so that local school food service staffs may concentrate on
‘providing healthful food for their students rather than on
bureaucratic -red tape. '

This effort was the result of extensive ourreach and .
substantial analysis by USDA. Although commenters on the rule
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: have rajiged concerns, the initial press reaction to the proposal |
was ovarwhelmingly positi?e, The New York Tim&a canala&ad‘

f Tha Agriculture D@partment recagnizas that these
ironclad rules (current meal patterns) are irraiavant
in a nation where most children get not only too mnah

" protein but too much fat, saturated fat, echolestersl

- and sodium .+ « +« &chool meals might finally eatch ap

_ withylat&~20th~gentqry nutr}tion science. .,

USDA and HHS are also working to re-engineer their food
. safety and inayaatiﬁn regulatory programs.’ Building upon theilr
generally successful efforts to coordinate the nutrition labeling
of foods, USDA and HHS are moving forward with ambitious plans to
modernize the systenm of food safety regulation in the United
States. Both Departments took steps in 1993 and 1992 to raquire
Hazard &naly&i& Critical Control Point systems (HACCOP) in the
production of food. ‘

The Food Safety and Inspection Service (FSISS at the USDA
has initiated a aomprehensivé review of the regulations that
anﬁurg the pafety of all meat and pbultry. The meat and poultry
regulations are based upon the Federal Meat Inspection Act first
passed in 1907, Although the meat and poultry statutes and '
regulations havé been &mended a number of times over the last 85
years, USDA has never undertaken a top-to-bottom review of the
in&paetiaﬁ systan, . '

FHIS? revisw is intended to move the meat and poultry
inspection ayatam — currently based upon 'wrganolaptia“
inspection, wharaby an inspector uses the senses of touch, sight.
~ and smell to test the safety of the produat me LCowards more'

science-based procedures that address microbjal contamination.
?ar;&xaﬁpla, under a HACCP systeﬁ, plants would identify the
points along their processing line that are vulnerable to the
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'graatast hazardg (risk of contamination), and devise plans to
mitigate thosa hazarda. ' '

FDA, which has jurisdiction over all foods not regulated by
’?818, such as ti&h,':xuits, and vegetables, has announced plans
to greatly expand its use of HACCP systems. FDA secs HACCP as a
revolutionary way to ensube that proper ﬁruduction Processes and
contrels are being maintained, even when an inspector is not
present. In January 1994, FDA issued a proposed rule that would -
regquire HACCP analysis and recardkeeping by all firms that
process seafood in the United States. Also, after consultation
with ‘USDA, PDA published an Advance Notlce of Proposed Rulemaking
- in August 1994 exploring the possibility of extending RACCP
systens beyond the ﬁé&!&@d‘indgstry to ?thax food production
within the next ten years.

+

Other aéenciaslare alsd conducting lookbacks. In HHS, HCF¥A
.is looking at Medianre'ragulatipns that govern CQndi;iang'az
participation for home health aqeﬁaiaﬁ and hospitals, and
conditions of coverage for the payment of end stage renal
dlsecasa, KCFA bellieves that the axisting rules are unnacasaarily
hardensoma, ontdat&a, and process arientad, and should be
,raglaaaa with more univeraaily appiicabla provisions that ‘are’
patient/outcome oriented and driven by meaninqtul data to hetter
- ensure healthy ocutcomes for uged patients and those with -
dipabilities. In ra&a&iqnibg‘these.raqn}atiﬁns, HCFA has‘mat,
and is continuing to meet, with a variéty of provider and
congumer repraéantativ&a.A :

5 :

HUD has planned s raviaw of its public housing development
yxagram rules. The current rules .are outdated and contain
“nnaaaassary restrictions on the flexibility of public housing
‘authoﬁitiesl(PHAa). HUD expects to reﬁisa:tha regulations to
provida-moré flexibility for all participants, with even greater
flexibility for the best performers. “High performer® PHAs will

b 41,



have maximum latitude to develop public housing within very broad
parameters, and with minimal HUD ovaxsight, ramaining PHAS will
be given broadened raaponaibility commensurate with their
abilities’ and areas of expaxtisa. Btreamnlining the program will'
help to reduce a substantial pre-construction pipeline and ;
expedite the prayisian of replacement housing for develapw&nts
that should be fully or partially replaced. &

‘ The 0ffice of the Comptroller of the Currency (GCC) has '
started a review of existing regqulations on national bank lending
limits to modernize, siwplify, clarify, and eliminata(unnaaessary
regulatory burden. In developing this review project, occ ‘
‘designed a more efficient lnternal review process that involved
senjor agency officials earlier in the project to provide policy
guidance. OCC published an NPRM in February 1994.

DOL’s Pension and Welfare Benérit'&dminiﬂtratian {PWBA) has -
initiated a review of its rﬁ}a concerning disclosure of plan
information to partiaigaﬁta. Since enactment of the Employee
Retirement Income saaurity Act (ERISA} in 1974, there have been ‘
few modifications either .to the law’s reporting and disclosure
praviﬁimus or to the underlying ‘regulations. PWBA issued a,
Reguest for Information 1ast December to solicit comments from'
the public concerning the adeqaacy and timeliness of the
intaxmaaian provided. yarﬁﬁant to these rules. The agency is
-.currentty reviewing the many comments ta agsess the need for.
regulatory andfor statutory changes.’ &1an at DOL, OSHA has
started a revievw of its outdated walking and working surfaces
standards with an eye to replading thenm with performance-oriented
standards ?a permit more flexibility,ih aomplianca:

Several nepartwgnta have used the Feders ister to gather
information on those regulations that might be can&idatag for )
elimination, modification, or other impxavement. DOE published a
' notice of ingquiry in the Egdgrglmﬂﬂgiﬁxﬁx and hag solicited
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recompendations, from over, 200 xtakeholdar organizationa and DOE
field offices. Based on this input, DOE prepared a second naﬁiaa
of ingquiry targeting particular areas of its raqulatians for |
review. Similarly, DOI published a notice in the Federal
Register announcing its intent to review its significant existing
tagulatiana and reqaasting public comment on which regn;ations
should be reviewed. After a 60-day comment period, DOI published
a second notica, announning which reqalations will be reviewved,
. and zaqaesting apecifia compments on huw those ragulatians should
be revised.

These examples of 1n¢kbaéka\vary‘tram major p%ajacts well
underway to initisl, in soﬁé cagses tentative and not fully
formed, efforts. Thaey are indicative of a serious ettari by this
Administration te look not only at rules that are being
devezopa&, but at the accumuzation of regulatory programs that
. are already on the béaka. Thers is no apparent reasen why every: -
- Dapartment and aqahvy cannot initiate at least one such grajeqf.
We expect that lockbacks will become move Qravalent and more
productive over t&e coming'mcnths. IR ’

In our May. lst Repert, wa aaacluded that while it was too

B 3ar1y to arrive at a final judgment regarding the success of the

new system, the early indications were that there had been
'substantial inprovemant in the rulemaking process. With six
ronths more axpariance and data, we are more confident that the
Executive Order is making a difference, that the Administration
is moving in the right direction, and that there is much to be -

" ‘proud of. As before, however, our optimism is guarded; we know

- full well that there is much to be done to obtain the benefite we
are seeking to realize. : -
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