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to protect or improve the health and safety :'re 
, of the public, the environment, or the weilto 

I being of the American people. In decidingy'li 
. whether and how to regUlate, agencies 
I should assess all costs and benefits of avail-

Executive Order 12866-Regulatory 
'Planning and Review 
September 30, 19~3 

The American people deserve a regulatory 
system that works for t,hem, not against them: 
a regulatory system that protects and im
proves their health, safety, environment, and •p
well-being and improves the performance of 
the economy without imposing unacceptable h" 
or unreasonable costs on society; regulatory lite 
policies that recognize that the private sector pie 

me 	 and private markets are the best, engin7 for 
economic growth; regulato,ry approaches that "e
respect the role of State, local, and trib~ gov- ' ok, 
ernments; and regulations that are effective, 
consistent, sensible, and understandable. We 
do not- have such a regulatory system today. fo," 

With this Executive order, the Federalhat 
oe, Government begins a program'to reform and 
,. make more efficient the regulatory 'process:' 
m, The objectives of this Executive order are 

to enhance planning and coordipation with ,n't 
respect to both new and existing' regulations; "'1r, 

ee, 	 to reaffirm the primacy of Federal agencies 
in the regulatory deciSion-making' process; to cal , , 	 restore the integrity and legitimacy of regu
latory revie~ and oversight; and to make the ev
proce~s more accessible and open to the pub
lic. In pursuing these objectives, the regu,ut 
latory process shall be conducted so as to.nt, 
meet applicable statutory requirements and Jn't 
with due regard to the discretion that has :Ca-
been entrusted to the Federal agencies: 

Accordingly, by the authority vested in me 
as Pre,~ident by the Constitution and the lawso,t 
of the Uni.ted States of America, it is herebym
ordered as follows:ize 

Section 1" Statement of Regulatory Philosof 
ophy and Principles, (a) The Regulatory Phio,t 
losophy, Federal agencies should promulgate wc 
only SHch regulations as are required by law,pic 
are n~~cessary to interpret the law, or arerir

ue 	 made necessary by compelling public need, 
such as material failu~~es of private markets "k 

able regulatory alternatives, including the al
ternative of not regulating, Costs and bene
fits shall be understood to include both quan
tifiable measures (to the fullest extent that 
these can be, usefully estimated) and quali
tative measures of costs and benefits that are 

difficult to quantify, but nevertheles~ essen
tial to consider. F:urther, in choosing among 
alternative regulatory approaches, agencies 
should select those approaches that maximize 
net benefits (including potential economic, . 
environmental, public health and safety, and 
other advantages; distributive impacts; and 
eqUity), Wlless a statute requires another reg
'ulatory approach. 

(b) The Principks ofRegulation. To ensure 
that the agencies' ,regulatory programs are 
consistent with the philosophy set forth 
above, agencies should adhere to the follow
ing principles, to the extent permitted by law 
and where applicable: 

(1) Each agency shall identify the problem 

that it intends to address (including, where 

applicable, the failures ,of private markets or 

public institutions that warrant new agency 

action) as well as assess the significance of 

that problem. 


(2) Each agency shall examine whether ex

isting regulations (or other law) have created, 

or contributed to, the problem that a new 

regulation is intended to correct and whether 

those regulations (or other law) should be 

modified to achieve the intended goal of reg

ulation more effectively, 

, (3) Each agency shaU identify and assess 

available alternatives to d,irect regulation, in
cluding providing economic incentives to en
courage the desired behavior, 'such as user 
fees or marketable permits, or providing in
formation upon which choices can be made 
by the public. 

(4) In setting regulatory priorities, each 
agency shall consider, to the extent reason
able, the degree and nature of the risks posed 
by various substances or activities within its 
jurisdiction, 

(5) When an agency determines that a reg- , 
ulation is the best available method of achiev



'Ser'!. 30 f /I(iministrati(m of William;: Clinton'.'1926 

ing the rcgultl',o!), objedivc. it sllu.l,1 design 
'.~ ~egulati(ms ill the most cost-cfr;:."Cltvc ,mul
l.., , 1 I . , I 
ncr to achieve tlH~ regu<lt{ory {j )JL"CtlY(~. n 
doing SQ, each ng~m:)' sball. consider ill!;~ll
tiVC$ for inuovnUoa, rouslstem.!y. proowf. 
abllity. the costs 0: enforcement and oompH
~ce (to the gover.llllc-Ilt. regulated entitles, 
arld the puh![~', fle)(ibility, distributive im
pact5. and eqUIty, 

(6) Each ageJlcy shall assess both'the ('()sts 
and the benefits of the intended regulation 
and, recognizing that some rosts and benefits 
are difficult tu quantify, propose Of adopt a 
regulation only upon a reaso:ted dctcnninu

, non thal lhe benefits or the jot.mOod regula
• tion J\tstify Hs costs. . 

(7) Each ag!~ncy slmll hase it5 decisiom on 
the hest n:asoflll.bly ohtainahle sctenUnc. 
te<:::hnicai, (.'conomtc. alld other information 
conc(:ming the need for, and CO:\5CqUCIlCCS:' 

of, lhe intended regulation, 
(8) Eaeh agency shall identify and assess 

alwmative forms or regulation and shall, 10 
the extent fe.1siblc, ~pclif)' pcrfnrmancn ob
jectives, ralher Ulan sp(.'df)ing the behavior 
or mlUl!\cr ofcomplia.ncc that regulated enti
tics must adopt. ' 

(9; \V!Jemvcr reasible, ngcndes shall seck 
views of apprupnate Slate, local, and tribal 
omcials before im;x)s!flg H:gu[mory rc(!UifC~ 
1l1<!1\1s: L'tat might significantly or un~qucly af
fect Ihose governmental entities, gach agcll~ 
c)' Sill!! assess the effects of Federal regu]a
tbns 011 Statu, local, ami t:ilml !:'pvemmetll$, 
including specUica!ly lite availahility of rc
,Ulm;cs to can; out t!wm mflllJates, and seek 
IJ) miwwim those hurdells that Imiqudy or 
'iig,niflc:mtly atIcel such gov,:mmental cat!· 
llI.a. rocsIsil;n: with acbieving regulatQly ob
j!Tti'I\:s. In addition, as appml)ri;lIC, agencies 
\).01); wek lO bm:1Gl:izc Fe( Mltl regllllllury 
.Io.'lions with rdated Scate. local, and tribal 
r~:gula\(lry fwd other g{)v(mumm!a! functions, 

~ 10) E;,dl afil:uc), sln.dl 'IV(liJ regulations 
dl;d arc iJl(:nJlSislc!lt, incompatible, or dupli
(-.di'ir; "1111 its other regulations or thore of 
(j!/it'f Fc(li:nl agencies. 

(j !) Each agency shaE '<lil(lf it;; rcgulutions 
!,> lH'l}(I$C thc least hunlcu UII society, Inchld· 
iug., ih(~hidqak busincsses pf dlffcring Si7C5, 

.u,!(.: nUll:: ,jt];ities (;w.:h,dil1g ,;m;ltl (,,,1\1\011. 
W!IC;S arm gm'l:lltrnoll:al catitics), cowHslent 
'l'1th obtaining the n:&,ulatory objo.:ctivcs, L1k~ 

ing into accoull.!, IUUO!lg other things, and . 
the exte!1t pro.cbcablc, the OOsts of C\lm,;:'; <.:;.:: 
Intive Tcgulntiom_ '. 

(12; Each agency slwJl draft its regulstio'ns ' '.: " 
to be simple and easy to understand. with E 
the goal of minimizing the potential for un~ 
certainty and litigation arising from srn:h un. " 
certainty. . 0: 

See. 2, Organiullwn.. An efficient regu~ 
[ato!)' planning and roview process is vibd to .'" " (e 

ensure that the Federal Govemmenfs regu~ 

latOlY system best serves the American ~ . '" 
d. 
pIc. (a) The Agencies. BCcallSC Federal agen~ 
des are the repositories of llignificant ~1)b"~ A:" 
stl\ntive expertise and experience. they are ril 
responsible for developing regulations and [0 
assuring that the regulation:> are consistent to 
with applicable law. the Prcr;idcnfs priorities, fai 
and the principles set forth in this Executive SI
order. d,

(h) The OfftC<J ojManngctnCHl and Budget. 0'Coordinated review of agency rulemaking is 
necessary to cnsme that regulations arc cot}
sistcilt wHh applicable law, the President's 
priorities, lmd the principles sct forth in t!lis 
Executive order, and that decisions made by 
oue agency do not conflict with the policies 
or actions taken or planned by .'!.notil(:r agen_ 
cy_ The OfflCC of Management and Uudget 
(OMil} shall carty out tl1.1t review function. 
Within OMH, the Office of Infomlation and 
l,tegutatory Affairs: (OIM] is the repository 

Ill{ 

of expertise concerning rcgub.tory issues, in " (Itt
cluding methodologies and procedun:s (hi"lt 

'mlaffect more than one agcllC)', this Executive 
U.:order. and the President's regulatory policies. 

To the ex(t!nt permitted hy law, OM B shall 
O~provide j,,'uidance to agc:J.dcs and assl,: the 

(l're5ideTlt, the Vice PreSident, and adler reg~ 
cyulatory poltcy adviwrs to the President iu 

TcguJatm)' planning ;md shall be :h~ ':ntit)' tn r 

thethat reviews indtvidual regulations. as _pro
to lvided br, this Executive oreer. 
pol(c) Til] Vfcit Pmsiderl!. TfH~ Vice l'q~ident 
tielis the principal advisor to ti~c l'rC!lldtmt on, 
ho\and shall coordinate the dcvclopm(.'nt and 

prcs(!nta~ion of HlC<.lIHIlH!ndations COI\ccrn· I 
nneing, regulatory pull:;),. i)lanUlllg, amI n;view, 


as set forth in this EKccutl\'C order. III fulfill
 cf':: 
ing their respoosibilities under I his Executive ( 
order. lim Presidnllt llnd the Vic~) Pwsiden! I~ \ if 
shaH be ;misted by the regula!vry palicy advi Uw 
sors within lhe Executive Offire of !he Presi- latil 
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Of cxpOrt of non.defense articlei ",!,~"".',' 
I\.'CS' 

(3) Hek'1J!ntions ar rules· that' are 'llrniLed ',~ 

dent und by ~\ld. agcf.CY offic[;ll$ and person
nd us the Presidcnt :m<l til<> Vice President 
m3Y, frum tlme!u timt:, ,",'oll5uit. 

Sec. 3. f)("jlllitftltvr, FOI purpf:Sl;s of this 
Executive order: in) "Advtsors" rcten to such 
regulatory !hlUcy advisors to !llt~ President as 
tne P!mid~r.t alII] Vice l'r{!sideHt may from 
time to time 001\$1.1](, including, among oth
ers: (l) the Dircct<lr of OM B: (2) the Chair 
(or another member) of the Council of Eco
nomic Advisers; (3) the Assi5fflni to the Pm~i
dent for Economic Policy; (4) {he Assis.tant 
to the Presicent for Domcstic l>olky; (5) the 
AssistBnt (0 the Prcsident for Nation;)! Secu
rity Affairs; (6) the AstLstrml to the President 
for Scieoce and TeciulOl(igy; (1) the Assistant 
to :he PmslJtml fflr I:vUfwwt)rtlmenta.l Af
faus; (S} the Assistant if) t:w President and 
StalfSectetary; (9) the ASSIstan! to the Prcsi
dent and Chief ofStaff to thc Vice President: 
(1(j) u\C Assist.am to Ila, Pm~jdent and Coun
sel to th.e President; (I I) thc Deputy Assist
ant 10 the President and Director of the 
White House OfficI) on Ellvironmcntal Pol
icy; ana (12) the Administrator orOln!'\. who 
also shall coordin~tf) com!l1uaic~lj();lS ielat
ing to this Executive ortu:r mnong :hc :.gCl1
cies, OMH, the ;)t1l::r Advisors, :md thc Of
:;ce of :11(; Vice Prcsil!ClI! 

(b! "Agency," Hnle$$ qtherWI",l ill,heated. 
meallS anr authority of till) UUlit;d Stalc5 thai 
is an "agency" undHr 44 lJ,S.C. 3502(1), 
Dihe, titan those <Xlnsidercd to bc inJ~pcnd
enl regulatery agencics. as dc!1ned in .-j1 

U.S.c. 35()'(1O). 

Id "Director" means the Dirt;ctor of 
O;\1ll. 

(d) "neglllation" or "rule" means an agen
\,')' stat!~men! of gcn!~rrll app!icabdity hlld fu. 
tUre cfiec-l, which tb; ';g'~I!!';y iHtm;tis to have 
!he forc-e and eff,:ct of L.w, :h,t\ is ,j'JS!iiw;,j 
to i:u,)l:-:lrcnt. inh:rp~'!I, Dr pr;;suil", Inw or 
!l(llie)' ,}T :c' deserlL:; tlie prnu:d'l\ c. or pr;\C
Hell re'lllircments of :on ag!:nc)' 1\ d()cs nol. 
llUweq!f,locilld(;; 

\1 i Hegubtiolis or (01(;;> issm.:'d in acr:,"ord
,mc,~ "ill! the fOtllm: nllcl!l:okiug provlsi0l1S 
nr.') liSe. 5.56, 557; 

(2) Bt'gl:!ations (If rulcs fhut pertain to a 
wili<:a:y or foreign :offaits fl111CtiO!l (l the 
United States, othef dum procurl!!Ilt;at rcgu
htiolls and reg-l!bUulls il)Voll'iu).! tb..l iHlpon 

!!} ag(:n0' (Jrga:li7.lltlon; management, or per." 
SOrmd matters; or .. . '.' 

(4; Any other categmy of regulatiolU et. 

elllpted by the Administrator ofOIRA. 


(e) "Hegulatory action" means: any sun.. 

stantive actio:! by an agency (norrrialo/ pub

lished in t.he Federal Register) that p,romul

gates or is expected to lead to the promulga" 

lion of n final rule or regulation. includlflg 

notices of inquiry, advance notices of pro. 

P()${:tl mll)making, and "?tices of propored 

mlclH3klug. 


(f! "Signlfi<;ant regulatory action~ means 

imy rc,sulalOlY aclkm that is !ikcly to r-(:lull 

jn II rule thai may: 


\ I) I fave u.n annual effect on the economy 

of $100 million or more or. adversely affect 

in n material way the economy. asector of 

the economy, prOiJuctivity. competition. jobs. 
the environlUent, public health or safety. or 
Stfttc:.local, or tribal govemmentsor commu
nities; 

(2) Crca~e a serious inconsistency or other_ 
"'be'intmfere Wl.th an a:;tion ta.hm (I, 

plannell hy JllHllhcragcney; 
0) M:.h!r!"lly alief tim !n.:dgetary ;mpae! 

of{)l1:i:li:i!lt::1IS, granls, lise, fees, or ~{jil!1 pto. 
g;':l1ll~ or tlw rlght~ {md obligations of recipi
en!s lheroof; or 

(4) Hai~c novel icgaJ or policy issues ariSing 
out of legal mnndates. the President's plior
ilies, Of lhe plinciplcs sct forth in Ihis E;:ccu
tive-orJu(.. 
/Scc_ .f.)plarmitlg Mcdumism. In order to 
~~·s.a:y{ffrx::ive mguL1tory program, to pm
vide fUf (."oordin3tioa l.)f regulations, 10 maxi
,niz\! CI};)n;itii!ion amI the rcwlution of po
H;nli,,1 Odi!]];;!:; l\t nil early stag.::, :0 inV(:;vl~ 
the pnblit.: :,ml ils Stale, local. and Inb.! of:: 
d:t!s m n:guLHury planning, ;U!~ to ensure 
dm! iii:\\' Of mv'iscd n::h"J!iltio:1S. rrO!not,~ thl! 
Prc:~s_priu~~le pdlldples set 
fort!l b Il!iSE'Xcelltlve oruCi':"'1hese proce
arua-slrnll-ln:ltllowcd;mtOllle extent PCI+ 
milted by law: (:0) t\gcflcies' Policy MC1.1illg. 
Early in I:m,:h yenr's planning cycle, tile \-'iC(~ 
(>n~sident shall oonvene n lfHJcting of the Ad
Vi3{JfS ,mil !ll':: !:I!ads of ;Igeltcies to seck H 

(;OIlI:I1E>U wide,!'lnmlint~ of privriii.:s all(j 10 

.:".:' ... 

, ,, 

I 
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coordin:l.tc regulatory I:fforts to be accom_ 
p!ished ill the IlfJComing yeaL 

(hj Ullified Hcgulat,/ry Agenda For pur. 
p'w.~s of llils ~llb~eCl!oa. 1!1l: t.;nll "~lgt;IlCY" 
or "agcnci(!s" shaH also include those COltsid· 
ered to bc independent tChrullltory agencies, 
u.s ddliled in ,H U,S,c. 3502(10). Each agen
ev shall preillln! all Agenda of all w&tulatio(JS 
u'ndcr dcvc!opmel:t or review, at a tim{~ and 
in a manner specified by the Administrator 
of 01 HA. 11m de~criptjon of each regulatory 
act:rm shall I:IJlltain, at a !!lh~in;l)m. 11 regula
tiOIl identifier Humber, a hrief summary of 
the action, the l'I!grn authOrity for til« action, 
aav legal deadline for the action, and the 
rm~lH: alld telephone numhl:r of a know-:edgcw 
able agem:y ofnciaL Ag:(:ndf.'$ may iacor
porate the information fCqUlfl¥"<l onder 5 
U.S.C. 002 and ,11 U,S.C 402 iol0 tbes~ 
age:-das. 

\i7" (c) The ill'1!,lJ/llto'1l ['iurl. For puq:>O$t;S of 
_______ tlliS :j:obsection. the term "agency" 0: "agcn. 

de~" shall also indud;; thosf.' cotisirlered to 
be bd()pewJen! regublo!y agencies, ru; de
fh:cd in 44 U$.C 3.502{1O). {L) As tMrt of 
the U nii~cd l~cgulAto!)' Age!l.da. beginning in 
19:).1, each agency shall prep~re a Regulatory 
Plan (P]an} n: d,,! most import;:m~ Significant 
r<)b'1:btoty aCiin[), that the agency reasonably 
expects to issull in proposed or filial form 
in thaI fiscal ycar or thercafter. The Plan shall 
be approved personally hy the 4gency head 
and .>hall c'o!!c,>l1l ;Il ;1 lIlini!ll1!III. 

(Ai A st.atement of the [lgcncy's reg,lbtol)' 
objcCtivcs and priOlitics: and !In\\' they relate 
to the I'(C$idcn: 5 primitics; 
-{m-A"siHnm';[Y0fc:icl1 phmut:d sigllif'ic<<:tl 
regulatof)' action including, to the cdc:ll pos· 
sib!;;, ,:!tcrnatives to be <:ollsidcred (Witt};C
l;l\;ini'~Y estl!IE,;~cLthj:_:l1llicipatcrl costs 
:~U}!;[!t.;,(jiS; 

(C) A 51,;lIllll.ny of tiw legal hasis for each 
such :Iction. induding whether any a~pect of 
t)w actiCll i~ n!'iuircd try ~tatute or C01:rt 
(JIl!(:~: 

(Dj A scat(;Hlrnt nf till: need for ().1Ch such 
action and, if applic"ble, how the actiou will 
n:d*lce r.5ks to Fublic bJ;lllh, suf!:!)" 0, thn 
\;Il\'1tj)::ilWIII "s well t,S It'l\\' the HlJ.gLilwln 
,,1' tHt! risk addressed hy th,: action ,elates 
to odH:r risks within tlw jm"i:o;r!iClJOIl of the 

,', ',- ',. 
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.~.. ,,' ~'L:;;;> . : 
{~) The agency's st:hedule r~r actiOn.'in~ 

eluding. a ~t~temcnt of any appboah1efdatu_ 
Imy orJudlCltu deadlines, and .. '. ' 

(F) The flame, address, and tel¢pbone 
number of a perSOn the public may COntact 
ror addltional informalion about the pl.aonod 
regulatory action,' . 

(2) Each agency shall forward its Plan to 
OlHA by June lst ofeach yeat. . -. 

(3) Within 10 calendar days after OIM 
Itas fc<:civoo Alt agency's Plan, OInA shaU 
circulate it to other affected agencieS. the 
Advisors, and the Vice l'rcsidenl , 

(4) An agency head who believes that • 
phUlflCd n:gulatory ,action of another agency 
{WiY conflIct WIth ItS own p:>licy or action 
taken orJliulIncd shall promptly notify. ill 
wntillg, Ie Administrator of OIM. who 
shall forward that oommunic.atIDn to the issu. 
iug agency, tIle AdYlWr5, and the Vice Presi. 
dent 

(5) If the AdministrotoT or OIRA believes 
that a planned regulatolY action of an agency 
may be inumsis-tent With the Prcsidenfs pri~ 
n~itics or the prillC~plcs set forth in this Exec
utive order or may be in conflict with 4.n)' 

l>o~icy or action taken o-r planned by another 
agency, the Admlnistflltor or OIRA sholl 
proUl~ uolify, ill writing, the affected 
ugT:flCiCS, the Ad"1sors. and the Vice Presi
dent. 

(6) 'The Vice President, with tlte Adds-ors' 
assistlnce, may L'OllSuh with the heads of 
agcm::ic5 with wspcct :0 their Plans and, in 
'''11roPriate instances, a'qucst further ron
si( emtion or inter-agency (.'OOrdination. 

(1) The plam devdll/l()d by the issuing 
agency slidl!1I'! poblis!w( 4nHtI~ly in t~e Oc
tober publication of the Unified Hegulato'cy 
Agenda. TIllS publication shall be made avail
ahle to lit,! C'.<lllgress; Slate, local. find tribal 
govcmmel:t$; a/ld tilt: puh!ic. Ally \1ews on 
allY .a5pt."C~ of any agt:,wy Plan, includmg 
whclhcr any pkmned mgnlntm), action might 
t;onCict with :tny Olher phllllcd or eiist:ng 
n:g:ulntioB. impose allY Ilnio;':mk,J COIl
se<jucnc~s Oll the pHillie. or confer any un
claimed lJC:lcfilS Oil the public, $hou!d be di
n~ct(ld Ie the issuing 1\i;UDCy, With Ii copy W 

olIlA. 
~tI) l1eguh;tory Wl)tkill}! Group. With!u 30 

days of ~he dfltc of this Executive o:der, th,~ 
Administrator of 0 I HII S:h,!1 COllV()llC .a HC[;.

http:51,;lIllll.ny
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ulato!), Working Group ("Wor,king Croup"), 
which shall 'consist of representatives of the 
beads of each agency that, the Administrator 
detennines to have significant domestic reg
ulatory rcsponsiuilily, the Advisors, and the 
Vice President. The Administrator of 01 HA 
shall chair the Working Group and shall peri
odically advise the Vice President on the ac
tivities of the Working Croup. The Working 
Craup shall serve as a [orum to assist agen· 
cies in identifying and analyzing important 
regulatory issues (including, among others 
(1) the developmellt of innovative regulatory 
tcchl)iques, (2) the methods, efficacy, and 
utility of comparative risk assessment in reg
ulatory deCiSion-making, and (3) the develop
ment of short foons and other streamlined 
regulatory approaches for small businesses 
and other entities). The Working Group shall 
meet at least quarterly and may meet as a 
whole or in subgroups of agencies with an 

. interest in particular issues or subject areas. 
To inform its discussions, the \Vorking Group 
may commission analytical studies and re
ports by OIHA, the Administrative Con
ference of the United States, or any other 
agency. 

(e) Conferences. The Administrator of 
01 HA shall mcet (\uarterly with representa
tives of Stale, ioca, and tribal govcmments 
to identify both existing and proposed regula
tions that may uniquely or Significantly affect 
those govemlTlenlal entities. The Adminis
trator ofOIRA shall also convene, from time 
to time, conferences with representatives of 
businesses, nongovemmental organizations, 
and the public to discuss regulatory issues 
of common concern. 

Sec. 5. Existing ilegulation~. In order to 
reduce the regulatory hurden on the Amer
ican people, their families, their commu
nities, their State, local, and tribal govern
illents, and their industries; to determine 
IVhet.'lCr regulations promulgated by the ex
ecutivc branch of the Federal GoverIlllwnt 
have beco[Jw \llljuStifl~)d or unneccssary as 
II result of changed circuHlstances; to cOllflrlll 
[kit regulations are both compatible with 
each other and lIot duplicative or inappropri
ately burdensome in the aggregate; 10 ensure 
that all regubtiolls are consistent with the 
President's priolitics and the plinciples set 
forth in this Ex~~clltive order, within llpplica

ble law; and to otherwise improve the eff~
tiveness of existing regulations: {aj Within 90 
days of the date of this Executive order each 
agency shall submit to OIllA a program', con
sis.t~nt with its re~ources and regulatory pri
onties, under whICh the agency will periodi
cally review its existing Significant regulations 
to determine whether any such regulations 
should be modified or eliminated so as to 
make the agency's regulatory program more 
effective in achieving the regulatory objec. 
tives, less ·burdensome,· or in greater align
ment with the President's priorities and the 
principles set forth in this Executive order. 
Any Significant regulations selected for re
view shall be included in the agency's annual 
Plan. The agency shall also identify any legis
lative mandates that require the agency to 
promulgate or continue to impose regula-. 
tions that the agency believes are unneces
sary or outdated by reason of changed cir
cumstances. ' 

(b) The Administrator of OIHA shall work 
with the Hegulatory Working Group and 
other interested entities to pursue the objec
tives of this section. State, local. and tribal 
governments are specifically encouraged to 
assist in the identification of regulations that 
impose Significant or unique burdens on 
those governmental entities ami that appear 
to have outlived their justification or be oth
erwise inconsistent with the public interest. 

(c) The Vice President, in consultation 
with the Advisors, may idelltify for review by 
the appropriate agency or ;lgencles other ex
isting regulations of an agency or groups of 
regulations of mOTe than one ageney that af
fect a particular group, indmtry. or sector of 
the economy, or may identify legislative man
dates that may be appropriate for reconsider
ation by the Congress. 

Sec. 6. Centralized Review ()f ll/!/!,uiatiotls. 
The guidelines set forth below shall apply to 
all regulatory actions, for both new and exist
ing regulations, by agencies other than those 
agencies sp()cifieally f:xclTlpted by the Ad
ministrator of 0 I ItA: 

(a) Agency lksJlonsibilitics. (I) Each agen
cy shall (consistent '-"ith its own rules, regula
tions, or procedures) provide the publiovith 
meaningful participation in the regtl!atory 
process. In particular, before isming a notice 
of proposed rule making. e;lch agl:l\cy s\I()llld. 
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where appmpriate, seck lhe im1;?!vemcnt of 
those who fifO: intended to hCI\Clit fmm And 
those cxp~eWd to be burdened by any regula
non (including. specifically, State, local, and 
trlblli officials). In addition. each llgelKj' 
should afford the public a meaningful oppor~ 
tunity to comment QIl any proposed regula~ 
tion. whiel) in most cases should include a 
comment period of not less than 60 clays. 
Each agency also u directed to explore and, 
where approprnte, me consensual m/"'Cha
nisms for developing regulations, induding 
neg,)linted rulcmaking, 

{2} Within 60 days of the date of this Exec. 
utive order, each agency head shall dcslgnate 
a Hegulutory Policy Officer woo shall report 
to the agency hcrut The ,Regulatory Policy 
Officer sluJl be involved at each stage of the 
regu)atory process to foster the development 
of dfecUvc, innovative. lind least burden~ 
some regulations and to further. the prin~. 
clpl.:s set f(Hth in this Executive ordeL 

(3) In addition to adhering to its own rufes 
and procedures and to the requirements of 
the Administrative Pnx'edure Act, the Regu~ 
iatory Fleiihility Act, the Pnperwork Redne
ton Act, und other app!lcablc law, e:wh Agen
cy ,hall develop its regulatory a>:!ions in a 
timely fashion and adhere to tile fo1!owing 
pro<:cdures with re<>pcct lo a regulatory ac
tion:' 

(A) tach agency shall provide OtM. at 
such tim~ and. in the manner spedfied by 
the Administrater of OlRA, with a list of us 
planned regulato!), ad ions, in.dk.&tlng those 
whh:h the ug<mcy helieves.arc Significant reg
ulatory u-ctions \vitllin the mc;u,ing of this Ex
ecutive order, Absent a mak:ia! change in 
tbc development of the planned regulatory 
action, those not designated us .signifi<:'ruit will 
not be slIiljt."Ct to review under this section, 
unless, within 10 working da\'$ of receipt of 
lhe list, :he Administrator of OInA notifies 
the agency that OIM has determined that 
a planned reg\llntion i~ a signrfkrmt regu
lalory actbn within t1<('; meaning of this Exec
Ittlvc on\(lr the Aciministmtor of OInA may 
Waive rCvli:W (if any planned regulatory ac
tion· deSignated by the agency a5 Significant, 
Itl ""hkh case the agency I>eed tlot further 
comply with subsection (a}(3)(B) or .mb
~e<:lion (a)(3)(C) of tillS section. 

(m For each m~tter identified as:or dcte~
mined by the Administrator of OJIlA to be. 
a signillcant regulatory action, tho iSSuing 
agency shall provide to OIRA: 

(1) The text of the draft mgul.atol)' action, 
together with a reasonably detailed descrip
tion of the need for the regu1atQ!)' action and 
an explanQtion of how th(~ regulatory nction 
will moet that ne<:d; and 

(ll) An assessment of the potential costs ' 
and benefits of the regulatory action, itldud
ing an explnnation of the manner in which 
tJle regulntcuy action is consistent with a stat
utory mandate and, to the extent pe~itted 
by law, promotes the President's priorities 
and avoids undue lnterference with State. 
local, and tribal governments in the exercise 
oftltcir governmental fun<::tions. 

(C, For those matters: identified as, or de
tennined by the Admlni$trntot of OlBA to 
be. a signillcant regulato!), action within t.'te 
scope of sectiQn 3(1')(0. the agency shall also 
provide to 01 RA the follOWing additional In
fonnation developed {IS part of,the agency's 
deciSion-making process (unless prnhibited 
by law); 

(i) An assessment, including the undcrlyw 
in!; analysis, of benefIts anticipated fror:1 the 
regulatory action (such as, but not limited 
to, me promotion of the effiCient functioning 
of the economy and privafe market!;, the en
hancement of health und s:Uety. the protec
tion of tho natural en'!.ironmenl, and the 
elimination or reduction of diSCrimination Ot 

bias) together with, to the exhml reasible, ~ 
qUlUlllfication of those benefits; 

(U) An Ii~scssment, including the underly
ing analYSiS, of costs antidpa!ed from the reg
ulato;"}' action (such as, but not limited to, 
the rurect oo~t both to the government in 
administering tJl(t regulation and to husi. 
mmes ilnd others in complying with the teg· 
ulatioll, and anyadvenie effects on the effi
el(mt fUllctionlng Qr the c.::onOJHY. private 
markets {including PrWHC(iVi!y, employ
ment. ,md cumpctitivcness}, [wahh, safety, 
aud the n"tural enVironment), togethN with, 
10 the extent feasible, a quanHfic,uion of 
those costs; and 

(iii) An assessment, including the nnderly
ing tuullsis, (jf costs and Leneflts of poten

1 
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tiaJly cJT~ti\fC and reasonably fC'1Sibtc alter~ (2) OIM shall w:JJve review or notify tlw 
tJ::\tives 10 the platmBl:I regulation, identified agency in writing of the msults of its review 
oy !hc agencies or the public (including jm~ within ~he fQliawing lime periods: 
proving dw current regulation and reason . (A) For any notices ofinquiry. ndvance no
ahly viable nonrcgulatOlY actions), and an ex~ ~~s of proposeq rulemaking, or other pre
planation why Uw planned regulatory action limmary regu1a!ory ACtions prior to a Notice 
is preferable to the identified potential alter of Proposed Rulemaking, within 10 working 
natives, days after the {iate of submission of the draft 

(0) in emergency situations Of when an at'tion tnOlRA; 
agcnq is obligated by law to act more qUiekly (B) For all other regulatory actions, '>Vlthin 
than nOflllill review procedures allow; the 00 cruernlar days ruler the date of submiSSion 
age:1cy shall notify OIRA as soon 1\5 possible of the information set forth in subsections1 and, to Ihe extent practicable. comply with ·(a}(3}(.B) p.nd (C) ofthisset:lion, unless O[RA 
suh;;(}Ctiom (aj(3}{B) and (C) of this: serum). has previously reviewed this infonnation and,J Fer those regulatory nctiO:IS that arc gov sinro that review, there has been no materiru 
emcU hy.'l st.'ltutory or court-imposed delld~ change in the facts and cir<:umstances upon 
linc, ;11e agency shall, to the exte:lt prac which the regulatory action is based, in which 
ticable, schedule rulemaking proceedings so ease, OIM shall oomplete its r<:View within 
as to permit 5ufficicnt time for OIHA to con 45 daY'; ""d 

duct its review, .as set forth below in sub· 
 (C) The rev1(..'W process may be extended 
section (h){2) through (4) of this section. (1) once by no· more than 30 c.alendar days 

(~:) Afler the regulatory action has been upon the· written approval of the Director 
,published in the Federal RegMter or othm and (2)· at the request of the agency head. 
wise issned to the public, the agency sholl: (3) For each regulat()ry action that th~ Ad

(i) Make availahle to the public the infor ministrator of OII\A returns to IUlugency [or 
matten ~C! forth ill subsections (n)(3)(B) and furthe. consideration ofsomc or al! of its pro>
Ie), . ....'sions, tho Admillistrntor of 01 ItA shall pro

{ii} rdenUf}' for the public, in a complete, vide the issuing agency a written eJq>lanatiou 
dr:ar, amI simp!e manner, the substantive for 5uch rotum, sctHng fortil thc pcr1incn! 
cbuuges lJdwccn the draft submitted to provis.ion of this Executive order Ott which 
01 Hi\. for review and ~he action subsequently OIRA is relying. If the agency he,(ld disagrees 
<ltlJiounted; <lno . . with some or aU of the bases for th(~ retun:., 

{iii} Identify for the pub!ic those changes the agency head shall so inform tlte Adminis
in the regula.tory CIcHon that were mll.de at trator of01RA it! writing. 
the sogg!::.liotl or recommendation of OIRA. (4) Except as otherwise prOvided Ly law 

{f) All information provided to the public or reqUired by a Court, in order to ensun~ 
hy tl.c agency shall be ill plain, understand gre.1ter openness, accc:>slbi!ity. and aCcoUl;t~ 
allle language. aMity in the regu!atory (o.;view pr<)('<:s~, 

(h) OlIiA lkspomibilities. The Adminis OIRA shaH be governed by the folluwing dlS
!nto, of OlnA shall provide meaningful clo1urc rlXjuircmen!s; 
guidancc and oversight so that each agency's {A} Only the Atiminis!l":1tor of OIIv\ {or 
regulatory' uet!ons are consistent v.'ith lljlpli a particular destgnee} shall focei<.-c mal (..1)l)1w 

cahle law. the Presideofs priorities, and the munlcations initiatoo by persons not em· 
IHindplcs- set forth in this Executive order ployed by the eJ.ectltivc branch of the Fed· 
ruld do lIol conflict wit!t the policies 0. !I.e era.! C'.ovemment regarding tiHl substance of 
ti-ons of anothef agency. 01 RA shall, to the a tcgutat(JIY actIon onder OIHA review; 
cx!ent pe:mit~{xl by la'.>.', adhere tlJ the fol- (B) All substantive comml:nicattons he· 
Imvbg t,'11IJdincs: . tween OlBA perrotmd anrl perSOllS Hot em

(I) OIIiA may n~view onlv actions iden~i pl(}yt~d by t:tu uxec",llive hranch of the Fcd
:;ml hy d]c "];icnt.'j or by OIlIA lL, signiiic':Hl[ €)fal G(;vCnlnH~I!l r.egarding a !')brlll:!!ory Ar:· 
legulatory actions under subsection (:l){~l){A; timl under review ~h;JI h(: !;:()Vt:01cd by ~he 
nf ~his :<;C!iOll. fo!1o~v:ing guldelilHlS. (i) A n:prescl\tative 
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from the issuing agency shuH he invited :0 
any lI!ee1iJi~ helw.\t:n OIltA I!enmUlel !l1ld 
wcb pcrson{sj; 

(ii) Of flA shall forward to the issuing agct\· 
r::y, within 10 working days of receipt of the 
coUlmulllcatiotl(s). all wriHell communIca
tions, regardless of format, between OIHA 
personnel and any person who is not em· 
ployed by the executive branch of the Fed· 
eral CoVentmCl'lt, and the <la~es and names 
of individuals involved in all substantive oral 
communications (including meetings to 
whkb nn agcn(,)' representative was invited, 
bot did not attend, and teh,;phoM conversa" 
tions between OlHA personnel and any such 
persons); nnd 

(m) DIM shal! publicly disclose relevant 
infonw.lt:on about such cmnmunication(~), as 
set forth below In subsection (h)(4)(C) of this 
section. 

(C) OlRA shali n:ainw:n a publicly avail· 
able log that shall conlr.in, at a minimum. 
the following ir~rormat!on pertinent to regu
Jatory actions onder revie"V: 

\0 The status of ailrcgulaw!)' actions, jn~ 
eluding if rand if so, wh(!1i and by wltam) 
Vice Presidential and Presidential consider
ation wa~ requested; 

Oil A JlottttJl..m of nil Wrlttcil eOJ~lITlHnica~ 
Hom for.V;}rdud to an issuing agency under 
subsection (6)(4)(8)(11) of this sl..-'ction; and 

(iii) Thc dMci and nanteS of im..llviduals 
illVO!,<'Cd 111 aU subsw.Htlvc oml ollllmUnk:,l' 
lions, including meetings and telephone con~ 
\~t3ations. hetween OInA porsonllcl aud any 
person not !.:\1iployed by the executive hranch 
of lltn !/t'deral Govcmmcn:, and the suhjec-t 
matter distusst.'fl dllring such communica·· 
I;OI'S, 

(I)) After the !Ci1'U~alorv action tins been" ,publishd in the Fetleml Hcgistcr Of other
..~isc issued to the public, Of :Jfter the agency 
h).s llrU10HnCeu its deciMoll not to pIJhiish or 
i$~l1l: the f(jgnlalory action, OlllA slu.1! make 
ava'.bblc to the pubiic all documents ex
dWllg4·d betw£en OIRA and the agmle)' dur
ing the n)view by 01H.A under this scc!lr).O, 

{;,) AI: tIlI"nul:ion pmvidcd to 11111 public 
by 01 H/\ sh;!!] be in plaiT:, nnderstaudable 
la!l!;."hage, " 

Sec. r, Rerotuti<m ofConflicts.. To the ex. 
ll:nt pcnllittcd by law, disagreements Or con~ 
!11Cts hetween or among agency heads or be
lween OM 13 und any ngcncy that cannot be 
terolved by the Adulinutrator of Om.A shall 
be resolved by the Prcsid!,mt, or by the Vice 
President acting llt the request of the Presi
d{Jut. wi~ the fclevnnt ;tg~ncy head (and, as 
lIP?ropnatc. other intercsted government or~ 
nClals), Vicc Presidential and Presidential 
~'O.n.sideratioh of such disagreements may be 
Iflltiated ooly by the Director, by the head 
of the issuing agen(.j'. or by the bead-of an 
agency that has a Significant interest in the 
regulatory uction at issuc. Such review win 
not be undertaken at the request of other 
persons, c!ltlties, or their agents. 

Resolution of such 'COnflicts shall be tn· 
formed by recommendations developed by 
the Vice President, after consultation with 
the Advisors {und other executive branch of. 
ficia!' or personnel who$c responsibilities to 
the President include the subjecl mattcr lit 
Issue). The development of. these rec
ommendations shall be concluded within 60 
days afier review has been requested. 

During tile Vice Presidential and Presi
dential review period. oommwlkations \\1th 
any person not employed hy the Federal 
(',Q\lcrnment relating to tllC substance of the 
regulatory actiOIi under rc"'1CW and directed 
'.0 the Atl'llsors or their $(aiTs or to the staff 
of the Vice Presiden! shall be in writing and 
shall be forwarded hy die recipient h, the 
:lfected .ngcncy(ics) 1m Indusion in the puh
lic docl:et(s). When the commurucation is not 
ill writing, such Adviron or staff memtJen 
shAH inform the outside p3rty that dw matter 
is Hnder mvi .. ·,.v alld thilt atly COt:lInenls 
should be s\lbmitted in writing. 

At the end of this review process, the 
Prcsidcnt. or the Vice President act:ng at the 
request of dw PreSident, shall notify the af~ 
feeten agency and the Administrator of 
OIRA of the- President's docis)on -witl) re
spoct to rlw matter. 

Sec, 8. Pl!hlicafirm. Except· to the extcnt 
requircU by law, an agency shaH not publish 
m the Federal Register or othcrwise iuue to 
the peblic :my regulatory action that i~ SlIlt. 
jcct to review und,,, section {l of this E.tecll· 
ti"."e order until (U the Administnltor of 
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omA notifies the <lgency that OInA has 
,valved its review of the action or has com~ 
pleletllts review witilo1.lt an)' requests (or fur
ther CQusidenttioll, or (2) the applicable time 
period in mctiOI'l 6{b}(2) expires without 
OJ HA having notified the agency that it is 
returning the regu.lawry aclion for further 
oon:;ideration 'under section 6(b')(3}, which. 
ever QiX:urs first If the terms of the preced
ing sentcnce have not been satisfied and an' 
agellCY wants to publish or otherwise issue 
a regulatory action, the hend of that agency 
rna}' request Presidential consideration 
through the Vice President,. as provided 
und,:r section 7 of this ordeL Upon receipt 
of this request, the Vice President sh;i.!1 notlfy 
OIRA and the Advisors. TIm guidelines and 
time period set forth in section 1 shali (l.pply 
to the publication of rcgulatory aehrms for 
whkh Prcsidentinl oonsiderntion has heen 
sought 

SeC, 9. Agency Aurlwrity. Nothmg ill this 
order sbaH be construed as displacing thc 
..geodes' authority or responsibilities, as au
dlOriJ'.cd by law. 

Ser:. W. JudIcial lkvicw. Notlung in this 
l':u"Culivl! order 511all affect any othcrwisc 
lI\ail:.u!c jUdlCUI review of agency at;tion. 
11lis Executive order is intended only !o im
i)J'V\"e the intc:rnal management of tJj(~ Fcxl.· 
rral G~'cmmcnr and does not create any 
n~h! ur bcneflL substnntive or procedural. 
,...n(uf<T,\hlc allaw Of equity by a party against 
!III- t.:nik(l States. its agendes or instrumcn· 
l-lhtlt'l, ill> nffit'c!$ (lr employees, or an)' other 
I....null. 

S~('. II, n"1.llcuiions. ExtX,'l\tlvQ Or,icrs 
~". .I22Hl ;lud 12408; all amendments to 
d'HW" EX!'<:!lii\'c ordcf$; all guidelines issued 
tm.:1n Ihus(: (w(lns: alld any exmnpti(ms from 
d..,\(" 'Ird..r\ herdofore gramr:rt for any ell!
~'0·<.f r"l" om, rt,:v()ked. 

\YilIiam J. Clinton 

11,., \\1"t., li",!~,:. 
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Non:: TIllS Eu:cwtivc <)rder was publis.hed in tlw 
FetknJ R~gWerof\ Octoher 4. ' 

Memorandum on Agency 
.Rulcmaking 

ScptembedO. 1993 

Mrnuml1.aumfor ItitiUls ajDepnrlmcfltsand 

Agencies 


Subject.' Agency Ru!emaking Procedures 

Today, I issued an Ex~utive order setting 

forth the Administratloll's regulatory philoso

pb)'; defUling a mQre effective and n.ceouut· 

able role for the Ex~utive Office of the 

PreSident in regulatory planning and review; 

and establishing the procedures to be fol· 

lawed. by agencies and the Office of Informa

tion Il.)}d Regulatory Affairs ("0I1\}''') in prow 

mulgating and reviewing regulations. One 

primary objective of this order is to $~ream

line the regulatory review pr~ss, thos TC: 


. dueing the delay in the dcvclop!n'g and pr>r .·, 
mu!gating n:1es. i 

We cannot, however. rcduce dc:ny in the 

rulcmaking process without reforms v.ithin 

the ngcncies themselves. The National·Per

fOflnance Revi{.>w tcam examining the issue 

found that Bum}, agencies reqUire numerous 

c;cimmccs wttbb the agency before a rule 

is submitted to OIRA for review. (Indeed. 

one agency found that its intcnw.! review 

proce% could only be described il, \lsing i'm 

IS-foot flow chart.) The team also learned 

that too oftcn agencies use the same internal 

review ptQCedures for all rules-regardless 

ortil"lr complexity or siguifictitlce. 


In oree, to streamliue the entire rule· 
making prQ<:(IS$, agenek~s must, eonsistent .! 
with any applicable laws, utiliz.e internally the r: 
most (Offie.ent method or developing and re
v\ewiug regulation:;. Accordingly, I dife<:t the 
helld of cach agency and department to ex
amine its Jntcnn'll rc'.icw pn;)(;cdures to de · i !ietlnim: whettvn, and i.f so, how those proccM 
dUtes en.... be improved and .strcamlined. tn Ii 
couducting this examination, the agency or · i .:. 

, ii'~ 
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· PROPOSED REVIEW SESSIONS ON REGULATORY REFORM 

.• · Risk, lakings, and unfunded mandates ( mid· December) 

• 	 General regulatory )Uld: cross;cutting remilatory issues •• OIRA 

· '"'" ~v,/vJj(lA-- - ~~ ,yv~ 


• 	 ·Environment, energy and other natural resources .• OEp· 

• Financial institntions·c NEC and CEA . 
•....;,~ t1'wb . 

• Small busines~ regulation •• s;:m(' 0 f !L A

• Information technology- OSTP 

"c • Customer service in the regulatory environment •• OVP 

• 	 · Food and drug .; DPC 

• · Health induslly regulation - DPC 

• · Transportation •• NEC 

• Equal opportunity •• White ijouse Counsel 

• Workplace. safety and labor issues ···DPC -) 

• Agricultnre •. NEC 

,\3; 01 t-t.rlN~/...O(...Y -- O~r?• 
11 (.S 	I: fr ILu1 • ..: Os-r-{J

• 
COVCI\iIOU ~ ~IJP'-• , 

• CPSL 
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OFFICE OF THE,VICE,PRE'SIOENT' 

'. ·WASHINGTO.N 

" " Noir.krer 17, 1994 
..... 

MEMORANDUMFDR THE ,REGuLATORY POLICY ADVISORS ill THE PRESIDEt,II', 

,FRCM: THE VICE PRESIDEt,II' 

SUBJEcr: RB3UL1\.TORY REFORM , 

, ' In the : ironttlS since 'the Presidimt chirged us with', 
impl~lting his Executive Order on regulatory planning and 
review, we.ha~ rcede great prOgress .in bringi~'a new sense of 
accountability and order to the regulatory reVlew process, It is 
now, ,titre 'to take the next, steps and. develop ,for the PresiQent 
options for fllrther refonns in the regulatory area, " 

, Set forth'belowis 'a precess by Which'I:su~est we Undertake 
to. develop these various options, ,The proCess: w1ll locus on_a 
.series of "regUlatory pOliCy reviews"· in .wh;iCh we can explore 
mnovaEive approaches to achi.,ve regulatory,;>bjectives in <;,<>st
effectlve· and,Teasonable··manners.· These reVlews wl11 exanu.ne··-

,with'the help ofinrioVatiVe:arid' interesting thinkers arid experts
-"' 'a' variety ,of sectoral. and cross"cutting issues so to ,enable us 

" ,to. make, 'well-corisidered reC:cmrendations "to the President early 
, next yea,r, , , '" ' , , ',',' , 

\- . 
, , In addition, there are: several issues closely' related ,to' the, 

regulatqryissues',noted below'\;'hi¢!J., ',as, ymi,kriow, 'have: already : ' 
been"tI)e object of eXcellent Work"by' sE:veral:, White' HouSe'offices',.
I,'refer to risK;' trus:irigs'aiid'imflwi:led',rre.ndates.These isSUes, :' 
shquld be.'considered in ,il coordinated, but expedited, manner ' 
the sarre ",that will look :'at, t ,ioader ' lila en '" ' 

',To', tn;.t ',en, ,I ~~ ~bap.'tbe' ~latoryPo~~imLalSO, ,coordinate (thrQ!L _ mter-off____puY'ess), __-.Jlt of , 
·,optio~,tp.daress the;", is~;, 'Specifici1:1y; I ProJ?Ose that,: 
,QYer-.J;be'!'@g;;,t!1ree ~~gs, the,DPC 'and 'OEP'lead a reVlewof the 

, tak~S issue, OIM 'an '~,take:the ,lead on ,risk" and the:DEC 
, :Coo nat<;i 'the" deVeloptrent of ,a, proJ?C>sed response to: the unfunded' 
',mandates ,1ssue, 'Ideally, 'these',ofhces would prepare' ' 

,recarrneridations to be'conside'rffi bY the' Regulatory Advisors on or ' 
'I' "before lfuceWber 12" 19~~ ,We would ,then forward' a decision 

metJ'Oran wn to' the Pres1dent.: , " - , .-." ".' ' ._ ... 

mailto:QYer-.J;be'!'@g;;,t!1ree
http:exanu.ne


..;~c·~~.;.}r/·;·~·)~~~\ .:;: .~. 
... ,.

,', 

, For the renaining regulatory-relater issues, "I suggest the 

following' schedule: 


NOV-ember - December 1994' 
. . .. 

During thispei:iod, we will discuss with affected agencY ' 
heads and each other the fOrm3.t and process for regulatory policy 
reviews', We will also', finalize a schedule for the policy, review 

. . s.essiqru;; . 

December 1994 - February 1995, 

. ~~ing this period, we will conduct the review sessions. 
Each review session will be organized h¥ the relevant White House 
office, I will co-chair'the sessions w1th the head of the office 
that organizes the session. , My office will coordinate the overall 

, schedule of the ses'sions. and provide additional assistance as 
nece~sa:ry. 

,SW)ject to our further discUssion, su~ested topics and 
leaders for the review sessionS would:inciU:e: 

, 
• General regulatory and crOss-cutting regulatory issues OIRA 
• &:>viror:nnent, ~e~ ,and other natural resources -" OEP 
• FJ.nanc1al,1nst1tutwns c- NEe and 'CEIl: ' 

" Small business, regulation-- CEA 

• Information 'technology --OSTP 

" CUstomer service in the regulatory envirorurent Ovp, 

• Food and drug - - DPC 
• Health industry regulation -- DPC ' 
• Transportation, ,--NEe , " 
.' Equal. ,opportu,rlty, -- ,White House Counsel, 

','. Workplace safety and labor issues DPC 
• AgricultUre -- NEe,' 

Februal:Y - March 1995 

At ,'the :end of the review process, the Regulatory Advisors 
will hold a series of meetings to deterinine (after appropriate 
consultation with affected' agency heads) which, of ,the options 
developed during the first phase should be presented to the 
President. The pro!?"sals chosen ,will then be drafted h¥' the 
rel<:'vaJlt' policy ofhce.,' ,These drafts will, 1:orm the, baS1S of the 
optwns merrorandurn to the President." , ' 

MarCh 1995 

Present options merrorandum to the President. 

* * 



, ' ' 

,. , . . 
.piease review these proposed assignments (which I assUJlli\ We .' .':i . 

.will need to modify).:and schedule and be'prepared to disCuss it:at . 
a meeting on'the Regulatory Policy Advisors, which we will convene 

.shortly, .., .. 
. . 

.' .' Please feel free to contact Jack Quinn·if you have an¥ 

guestions regarding the process outlined above or the !reetmg 

~tself. . . , 

Distribution:'ihe Director of the Office of.Ma!1a<;len-ent, cind 'Budget 

The Chair of the G:>uncil of Econor1uc Advisors 

The Assistant to the President for Science and 


Technology . 
The Assistant to the. President and Chief of Staff' 

to the Vice.President 
'!he Assistant to the' President and G:>unsel 
The Assistant to the 'President for .Dctrestic Policy 
The Assistant to the President for" , 

IntergoverilIrental'Affairs 
'!he Assistant to the President for Econcroic Policy. 
The Assistant to the President for National,' 

SeCurity
The Assistant. to the President 'and Staff . 

. . Secretary '. ' 
The 'Deputy Assistant to the President and Director 
'. . of the Office of Environmental Policy 
The Administrator of the Office of Information and 

Regulatbry:Affairs 

" . 



TIlE FIRST YEAR OF EXEctlTIVE ORDER NO. 12866 

I. INTRODUCTION AND SQMMARY 

Just over one year ago, on Sept~r 30, 1993, President 

Clinton issued Executive Order No. 12866, "Regulatory Planning 
and Review." The Order vas desiqned to restore inteqrity and 
accountability to centralized regulatory review, qualities 
notably absent during the· previous administration •. The Order 
also articulated this Administration'. philosophy and principles 
regarding requlation. These are best summarized in the Order's 

'opening lines: 

The American people deserve a regulatory system that works 
for them, nO,t against them: a regulatory system that 

protects and improves their health, safety, environment, and 
well-being and improves the performance of the economy 
without imposin.9 unacceptable or unreasonable costs on 

society; regulatory policies that recognize that the private 
sector and private markets are the best engine for economic 
qrowth; regulatory approaches that ,respect the rol~ of 
state, local, and tribal governments; and regulations that 
are effective, consistent, sensible, and understandable a 

The President. directed the OIRA A~inistrator to report' on . 
the implementation ot the: Executive Order atter its first six 
months. A written report covering the period October 1~ 1993, 
through March 31, 1994, was deliver~d to the President and Vice 
President on May 1, 1994, as requested, and was published in the 
.Federal Register on May 10, 1994a 

In the Report, we described in aome detail the progress we 
have made, including improved coordination both between OMB and 
the agencies and among agencies themselves; more timely OMS 
review of significant rules; more openness and early 



participation by the public in ruleaakinq; and extensive outreach 
to state, loeal" and tribal qovernments and to small businesses. 
We also noted tbat the atartup time bad been longer than ve had 
anticipated, and that to aome extent it was aimply toe early to 
judge the .uccess of the order. In particular, While,ve had 
extensi!e information on the process; we had little information 
on 'the substantive compliance with the Order. 

We now have data on the period April 1 through September 30, 
1994, qiving us an opportunity to evaluate the full firat year of 
implementation. OVerall, We continue to be pleased with the 
progress that has been made in achieving the objectives of the 
Executive order, ,but at the same time we are acu~ely conscious of 
the work that remains to be done to realize the full benetits 
that ve had hoped to achieve. 

As will be discussed below, the proeesses established by the 
Order are now to"r the moat part 1n place, and: in general they_ a7e 

operating well. We alao have more experience with, and a better 
feel for, the implementation of the philosophy and principles set 

'out in the Order, particularly es they are reflected in the rules 
that OIRA reviews. While insufficient time and/or data have 
resulted in 80me regulations that may not be the most cost
effective means ot achieving their objectives, there are many 
examples where egencies, by adherinq to the philosopby and 
principles of the Order, have in tact produced ·smarter· 
regulations. In these cases ~- whether through increased 
outreach to the public,qreater inter-egency cooperation, 
improved analysis, or all of the above -- agencies have been 
better able to belance the cOmplex variety of factors that make 
up regulatory benefits and costs. 

It is important to:keep in min4 the constraints under which 
the agencies are operating. ' The regulatory pipeline is a long 
one, and it is not unca.mon for rules to be ieaued years after 
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the authorizinq statute or the requlatory initiative first beqan; 
indeed" .... ny of the rule. prOllulqated by th" agenci':. this past. . 
year were conceived and to • larqe extent developed before this 
Adminiotration took offica, and thus before the Executive Order 
was &iqned. More importantly, ..,me of the rules that have been 
issued were required by .tatutes that contain hiqhly prescriptive 
requlatory requir....ent.. COllplete with tille lines that drive lIIUch 
of the ruleJllakinq process, particularly in the areas of health, 
satety, and the anvironaant. In addition, rulemakinq is often 
driven by other factors beyond tha direct control of the 
Executive Branch, .uch as court decisions and dramatic public 
events that require immediate action. 

Moreover. aqencies today face unusual pressures to requlate. 
With budgetary constraints so tight. and·withthe difficulty of 
enactinq naw legislation .. in the highly pertisan atmosphere that 
characterized the last Congress, the only means laft for the 
agencies to implement their initiatives ie throuqh requlation. 
This puts inordinate pressure on any att....pt to hold steady or 
reduce the amount of requlation in which they are engaged. 

Measuring the suc","s. of th.. order :I.a coapUeated by other. 
ractors 'as well. While 80m. of its processes can be measured 
with preCision (for example, the number of rules reviewed by 

OIRA), it is not 80 easy to judge the Buecess of the philosophy 
and principles of the Order inproducinq •...rter· requlations. 
It is tsmpting to arque that if all the affacted atakeholders are 
equally irritated, then the correct balance has been struck. 
Whatever the truth in this. it 1s a uniquely gloomy definition 

" 

of 
succe.s to which we do not subscribe; We believe it is possible 
for parties to be satisfied, it not jubila~t. with the outcome of 
a rul"",aking, recoqnizinq it for what it is. or should be -.- a 

. qood faith effort in an imperfect world to further the public 

.qood. 

3 



One of the reasons it i. difficult to easily ..asure the 
success of the Order is that 'neither the philosophy nor any of 
the bosic principles -- development of alternatives, aetting 
requlatory priorities, o~taining the bost reasona~ly availa~le 
information, aaseasinq benefits and coats, cona1derinq Federal, 
State, local, and tribol, needs, coordinating with other agencies

, 

-- lends itself to facile, mechanical'application. Stated 
another way, the principles of the order are not a simple check 
list of tasks. Instead, they are a complex and interactive body 
of standards that require reasoned judgment, difficult decisions, 
and bolances of competing priorities. 

l!oreOver, though the principles appear simple end 
straightforward, they are not always easy to apply in particular. 
situations, and the agencies are often faced with imperfect, 
information and limited personnel and financial resources to 
devote to analysis. And they ultimately face what must be 

acknowledged as a daunting task: In a society composed of 
complex and changing w~s of institutional and individual 
behavIor, they must predict the future, attempting to control 
behavior harmful to the common good, without impeding or ' 
unwittingly,restraining accepta~le and beneficial activities. 

Finally, under the Executive Order, OlRA reviews only 
-significant- rules, less than half the rules formerly reviewed 
hy OIRA and an even smaller percentage of tbe rulamaking 
documents that are pu~li.hed in the Eaderal-Beqister. 
Accordingly, we neither track nor evaluate the extent to which 
the more routine hut numerous regulations that are being issued 
hy the agencies meet the principles of ~e Order. 

For allot' these reasons .. we cannot .asert that the 

philosophy and principles ••poused 1n the Order either have or 
have not always heen met ~y the agencies in their requlatory 
programs. We can, however, provide information that clearly 
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indicates that aqencies are applyi~q the principles in many and 
diverse rulemakinqs. We urqe those who wish to rush to judqemen~ . . 
to remember that even modest chanqes take enormous effort and 
much time to accomplish. Based on our experiences this past year 
that are described below,'we believe that the Executive Order 
sets in place the means to·make those Changes, and that we are 

moving in the right direction. 

The May 1st Report on Executive. Order No. 12866 contained 
both a short history of regulatory programs of the U.S • . 
Government and a detailed description of the 9rder and its 
object.lves. These will not be repeated here.· Instead, we update 
the data about the various processes established in the Order, 
followed by descriptions of some of the.substantive.changes we 
are seeing. 
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II. IlIPLEKENTATlON OF THE PROCESSES SET !'ORTH IN THE ORDER 

Regulatory P1Anoing 
In the MAY 1st Report, we noted thAt the regulatory planning 

process set forth in Section 4 of the Executive order had just 
begun. On April 5, 1994, the Vice President convened the 
Agencies' Policy Meeting. Guidance to the agencies WAS issued by 
the OlRA AdministrAtor at this meeting, with additional guidance 
provided on May 12, 1994. 

Praft Regulatory Plans were due to OlRA on June 1st. We 
asked fo~ Regulatory Plan submissions from over 30 agencies -
all CAbinet ageneies except the Department of State; major non
Cabinet Agencies, including the Environmental Protection Agency 
(EPA); and several independent aqencies~ Some of the agencies, 
including the Departments of Defense (DOD) and Housing and Urban . 
Development (BUD),· as well AS the Consumer Product Safety 
Commission (CPSC), Equal Employment Opportunity commission· 
(EEOC), the National Archives and Records Administration (NAHA), 
and the Nuclear Regulatory Commission (NRC), submitted Plans on 
June Int. Most of the Plans were submitted within the first two 
weeks" of June. Howeve7, it took longer than expected to receive 
Plans from all the major regulatory agencies;· in fact, several 

were not submitted until the end of June and the last was not 

submitted until late July• 


.An required by the Order (section 4 (c) (3)), the draft . 
Regulatory Plans were circulated by OIRA to other affected 
agencies, the regulatory Advisors, and the Vice President within 
10 dayn of receipt. Agencies were reminded to comment to the . . 
OlBA Administrator on any planned regulatory action of another , . 
agency that might conflict with its own policies (Section 

4(e) (5)). Very few·substantive comments were received by OIRA. 


6 




OIRA and OVP staff reviewed the Plans for conformance to 
section 4a In qeneral, the draft Plans, though a good start, 
were uneven. Several were serious, thoughtful efforts; several 
others were perfunctory. ~The better efforts were those of the 

. Departments of Commerce (DOC), Labor (DOL), and Transportation 
(DOT), and EPA. In several of these cases, agency overviews were 
well-written descriptions of departmental objectives and their 
relationship to Presidential prioritIes. 

Atter consultations with the Vice President's Office 
(Section 4(c)(6», many agencies reviewed their draft Plans and 
improved them. These were submitted to OIRA during late August 
and September. At present the task of preparing the Regulatory 
Plana for publication in the Federal Registe[ with the Unified 
Regulatory Agenda (ae reguired by section (4) (c)(7» is 
proceeding on schedule. The Plans and Agenda are to be published 
on or about October 31, 1994. 

The draft Regulatory Plans alerted us to areas where more 
than one aqency v~s engaged in regulation, and they helped raise 
these issues to agencies' upper level manager8~ However, the 
Plans did· not provide very many common themes, and, taken as a 
whole, they did not produce a consistent ~r coherent statement of 
the regulatory priorities of this Administration. While this is 
disappointing, it is not surprising given the different statutory 
mandates and missions of the aqencies~ 

Cooperation and coordination 
2IBA Ind the Agencies: The improved relationships between 

.OIRA and among the agencies that were noted in the May 1st Report 
have continued, grown, and generally become the norm. There 
remain differences of view, which can be guite sharp. But for 
the most part, the differences are healthy, leading to better 
rules, rather than Go~ces of friction that are unproductive and 
detract. trom joint efforts. 
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staffs of both elRA and the regulatory agen<;:ie" are now 

guite familiar with what at.the turn of the year was a new and 

untried review process. The procedures by which agencies and 
OIRAs~lect rulemaking-s as .significant," and thu,,' subject to ~ 

review,. has matured -_ conformin9 to the requirements of Section 

£(a)(3)(a) of the·Order, yet retaining- a necessary flexibility. 

While a monthly or bi-monthly Hst r;;""ins a co.....on norm, ·m~ny 

variations ,have developed. Moreover, agencies and OIRA staff 

have worked out an arrangement to designate informally, often 

over the phone,non-significant rules that must be published' 

guickly. Even the most orderly regulatory plannin9 and trackin9 
. . 
systems must be able, to accommodate unexpected events • 

. 
Some of the agencies·have develop~d the practice of 


<;:onsultin9 OIRA staff on whether particular rules are significant. 

even before putting them on a monthly list. Some agencies. , 
voluntarily submit advanced drafts BO that elRA "taff can make a 

more inform~d jud9ement re9ardin9 significance. Also, in some 

cases, aqencies exempted'from the centralized review requirements 
of the Order have voluntarily submitted rules for review. , For. , 

example, .the Advisory council on·Historic px:eserVation (ACHP) , 

which is formaily eXempted ,from the order, submitted a draft 


, . 
proposal tor review, knowIn9 that It needed further interagency 

coordination', Thus,' thou9h the Order formally requires agencifes·


" ' , 

to provIde OIRA with a ,list "indicating those (rules) which the 
""gency believes are significant regul~tory actions· (Section 

6 (a)(3 (AI), 'and 'speclf1call~ states that ·OIRA m~y review only 
,actions identified by the" agen<;:y or by OIRA as significant . 
,regulatory actions under subsection (a) (3(A)·· (section 6(b)(11), 
,a. flexibility built on trust and collegiality has developed with 
many of the agencies that'permits the system te'work smoothly and ' 
efficiently. This was unheard of a short time a90. "We hope tbe 
pattern that is developin9 will ultimately spread to ,the agencies

" ' 

where historically'there has been the greatest resistance to such 

a cooperative relationship. 


8 

" ,'. 



Another specific ~anifest8tion of the improved rel~tionship 
between OIRA and the agan,cies, which is a very con&tructive 
development, is the practice of early briefings by agencies on 

,the content of significant rules. For eX8!"ple, early in the 
, process of developing its ,rules lor drug ~nd alcohol testing for 

various ,transportation officials ~nd workers, DOT consulted with 
the OIRA Administrator and ataff on tbe major iss¥es on which it 
would have to decide in the rulemeking. ,It then held suJoeequent 
briefings to update OlRA on the decisions being made at DOT and 
to continue to "earch 'for feedback: ' By the time the rules were, 
submitted for OIRA review, there bad been sufficisnt discussion 
of the important provisions that the review was promptly 
concluded. 

, In another instance, HtID was developing' 'rules rslatsd to 
public housing policy regarding the elderly and the disabled. 
HUn officials provided information'to OIRA and to other OKS staff 
even as'decisions were being presented to HtID officials. This' 
enabled the issues of concern .to be addressed on a rea·l time 
baSiS, and resulted ,in review being completed much more,qUickly 
than would otherw'ise have occurred", 

As a ,final eXample, in March 1994, the'Department of 
Education (ED) identified seven final regulations pertaining to 
student financial assistance programs that had to be published DY 

" ' " 

a May ·1, 1994, statutory deadline. OIilA worked with the 
Department's teams, discussing issues and reviewinq early drafts 

as they were developed·. AS a result of" this cooperative effort, 
a thorough review ~"r the Executive order took place, while, at 
the same time, the tormal time period tor review averaged only 
one day and the statutory deadline was met,. 

'Lastly'in the area of improvedrelationshipsbetveen the 
agencies and OIRA, the Regulatory Training and Exchange Program· 
has grown and dsveloped. AS mentioned in'the May 1st Report, the 
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proqram,'which.implements a recamman~tion of the National 
Performance 

, 

RaviaW'. brings agency. career staff to oIn on 
traininq,details,'so that they 'can learn how regulatory review is 
con4uct&4 and to Work on Regulatory Warkinq Group (RWG) matters. , 

, ' 

The objective ·at the praqram is to provide ,expertise to aqancy 
career'staft reqar4ing, regulatory review that ,can be incorporated 

'.
into the workinq practices of the aqency • 

. 
OIRA has now hoated seven detailees, trom the Department of. .. . 

Aqriculture (USDA), the Department of Health and Human services 
(lIlIS), and: DOT. ,TWo trainees are currently at OIRA.. In 
addition, an OIRA. analyst has undertaken a training, detail at 
!illS. 

, 

All of these details~ have been extremely ..uccessful and 
well re',eive4, both' by the trainees and by OIRA.. The agency 
detailees have been fully enqaqed in substantive regulatory. . . 

review., . and we understand they have gained a neW appreCiation for 
the perspective of the central reviewer. They have a 11 been 
senior oareer officials, hiqhly motivated and knowledgeable, and 
have not only fit in well.at OIRA, hut have offered valuable 
'ins1ght~ to·OIAA'st.aff regarding ag.ency points of view. As ths 
qood news about the P="'" travels, we hope that more aqencies , 
will take adv,antage of this excel~ent opportunity. 

lntenitencv COordination: Just as'. illlPortant as, improved 
relationships between OIRA. and the aqencies'are better workinq 
relationships,amon9 the aqencies themselves and the consequent 
heiqhtened awareness ot the need tor interagency coordination and 

" ",. , 

cooperation .In complex rulemaking endeavors. . The Executive 
.Branch is an extensive enterPrise.. and its praqrams are dispersed, , ' . , 

among hund.reds of difterent Agencies, sUbaqenc:les t and offices'" , . " . , 

'We'obviously cannot claim that there are no glitches, but we 
believe aqencies are mAkinq stronq efforts to enqage in much more 
extensive inter8gencY coordination• 
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For example, in the ACHP example noted above, the agency 

met at :lenqth vith the Department of Interior (DOl), DOT, llSDA, 

BUD, anel EPA 1n' e!evelopinq ita proposed rule. .Mot all these 
, 
aqencies'vere satisfiee! vith the· proposal that vas eventually 

. . I 
draftee!, but all aqreec! that they bad been fully consultee!. This . . 
process is not over, ene! vill continue e!urinq and subsequent to 

. the public comment period, as ACHP develops its final rule. 

In another instance, DOC, DOl, and the Council of Economic . , 
Advisor... (CEA) workee! closely toqether on DOC ane! DOl rulemaJcinqs 
that seruc, throu9h a 'survey ....thodology callee! "contingent 
valuation," to guantify the non-use. value of.e!amagesto natural 
resources. After substantial consultation amonq , the primary. . 
participants, as well as with EPA ariel' the Department of Enerqy. " 

(DOE), I~I and DOC issued coordinated p~oposed rules whose 
comment 'periods only re70ntly closec!. It is expected that there 
will be even more'extensive interagency coordinati~n before the 
tinal rules, are issued. J 

It is worth notin9 that interagency coordination is often 
quite time- and resource~consumin9 and not without its 
frustrations. 'Agencies do after all have different perspectives 
on their overlapping jurisdictions and manc!ates, and the, process 
of working out an accommodation is not necessarily a trivial. 
taslc. 1 n sui:b instances, however, OIRA can oft'en serve &sa. . . 
facilitator of deba~e, leading to resolution of issues. 

F?r example, 'a USDA final rUle on farmlanc! protection was 
draftee!'to implement e'statutory requirement that Federal . - '. . 
aqencie& measu~e the adverse effects ot"their programS on the 
conversion of farmland to nonaqricultural Use". During its ' 

'review at OIRA, th~ draft rule 'was the subject of extensive . 

coordination amon9 USDA, DOT, HOD, the Department of Justice 
(00.1), and Tr!,""ur')7' Althouqh the 90-day review period had to be 
ext~ded, eventually the a9encies,reached Understandin9s and 
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'.
resolved their d.isagreements. All agreed that the result was a .. 
rule that met the intent of·the statute without unduly burdening , 
or restricting other Federal ,programs•. 

. 
Similarly, coordination among agencies was essential to the 

issuance.ot EPA's rule on General Conformity. The Clean Air Act 
Amendments of'1990 (CAA) require that· Federal agencies insure 
that any actions, they undertake or support ·are consistent with 
State'air quality planning under the Clean Air Act·-~; 
Federal 'actions must be shown to be 

. 
in ·conformity· wi~ State 

implementation plans and must not cause or contribute to air 
quality problems. 

, , 

Through its rulemaking. EPA sought to delineate the steps 
Federal agencies were to take and when they were to take them. 
EPA had initially chosen tO,interpret the statutory, language to 
require the complex conformity determinations and.' . . 
mitigation/offsetting measures for a vast range ot Federal 
actions -- even those where the Federal ageney might. exert no 
continul.ng control. such as' the sale of DOD property or the 
granting of a corps of Engineers wetlands modification permit. 
Because other Federal agencies' activities were clearly affected... .... 

"by this rulemaking, there ,were a series ot multi-lateral and bi
lateral discussions organized by OIRA. "As a result ot those 
discusslons~ ~ertain definitions were refined,and 'certain 
proposed procedures simplified -- Again producing a rule that met 

,the intent of the statute without 'unduly burdening or restricting
, , 

other. Federal programs., 

,An' eiample invOlving IIHS :;'rid. the National·Scienee Foundation 
(NSF) illustrates the importance of interagency coo.rdination iri 
resolving difficulties with atakeboldsrs and deVeloping a . ,
'consistent Federal poliey. rn, september 1989, NHS'S Public 

Health 'service' (PHS) proposed guidelines to prevent financial 

'conflicts of interest by federally funded seienti"ts. The 
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proposal was severely criticized by ,the research community as 
beinq Unreasonably 'hArsh and burdensome, and it vas soon 
withdr';"". NSF the~ began it. own' efforts to address this issue, 
publishing a proposed policy tor comment. over the past year, ' 
OIRA and the Otficeof Science and Technology Policy (OSTP) 
worked with NSF and BHS to develop a coordinated policy regarding 
how agencies should'regulate' financl~l holdings of scientists who 
receive Federal grants. After several ,interagency meetings and 
extensive discussions. NSF and BHS agreed to develop' a common 

. Approach~ Moreover, the rules are designed to provide maximum 
flexibility to universities ,in implementing policies on how to 
address potential conflicts of interest. 

The success ot this effort is shown in an article published 
in ~'i~ce MagaziDe describing' the rules as "being roundly , 

'applaud&d for their ~ea8onableness.· (Science, Vol 265, July 8, 
1994, p, 179-80). Whereas the original proposals were considered 

, , ' 

prescriptive and would have required institutions to turn OVer 
researchers' 'financial disclosures to the qoyernment, the final 
NSF rule states general aims leaving implementation to the 
universities. The article quotes the ass'oclato vice chancellor 

for re~earch at the univeraity of Illinois as viewing the rule as 
, . 

"a posit'ive example,ot the procesa working for both sides. 
'Institut~ons'made comments (on the 1989 proposal], and the agency 

responded in a thoughtful way." 

The coordination ~nd cooperation described above 'is the 
result of strong support by the President and ,vice President and 
or' trus'~ and cooperatlol( among aqency regulatory policy , ' 
officials.' The mechanisms'established by 'the Executive Order to., 

stimulate and encourage such coordination are working well. The 
Regulatory Working Group ,(RwG) has continued its role of,keeping 
high level agency regulatory polleY officials in touch with eaen 
other and with the 

, ' 

Wh~te House regulatory policy advisors & 
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• 
Tbe RWG followed up its initial aeetinqs in November • 

January. and Karch. with _etinqs in April. May. June. and 
Auqust. 1apl.....ntation of the Exacutive Order was a frequent 
aqenda item for these meetinqs. alonq with discussions of the 
Requlatory Plans. Centralized review and the pr.oc ...... by which 
rul.. s 'are d .. terain.. d to be'sIqnltlcant. pub}ic Involvement and 
outreach in rulGmakinq. and th.. section 5 review'of existinq 
requlations; Important leqislative issues r~lated to requlatory 
affairs were also discussed,' includinq unfund84 mandates; risk. ,. . . 

analysis, requlatory'flexibility anl'lysis. and takinqs. In 
addition, the RWG.heard periodic reports by the four subqroups on 
cost-beMfit analysis, risk analysis. streamlininq, and ,the use 
ofinfo~nation tecbnoloqy in rulemakinq•.Finally. amall business 
issues a11d issues related to' the Paperwork Reduction Act, were 

often subjects':'f discussion Dong the RwG'm_rs.. , 

1b~"FederAl 'Partnership - Intergoyern;A\ental COoperation: 
Executive Order No. 12866 places particular' emphasis on improving 
the Federal Government's relationship with State, local, and 
tribal qovernments. (See sections lIb) (9'), Section 4(e), Section ,. ' 

6(a)'(1), and Section 6(a) (3) (1I) (ii).) Executive Order No. 12875, 
"Enhancinll the Intergovernmental partner.mlp,".furtller a<ldres"es . , . 
this issue, focusing on reduction of nonstatutory unfunded . . 
man~ates largely through a process of formal consuitation and , . . 
coordination. 

OI~ lias continued its outreach to state. local, and 
, 

tribal 
qover"!,,etlts (Section 4 <ell •. In the May 1st Report. we noted that 
elRA had lIel<l two conferences with representatives of these. 
entities. .we sponsored a third forum in July, at which , . 
represent.atives from the National Governors'. Associati.on, the 

• r • • 

Leaque of Cities. the Conference of State. Legislatures. the,, . 
National' Association of. Counties, and the Advisory Commission on 
Interqove.rnmental Relations spoke about their, requlatory, . 

concerns. 
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Wh:lle we have no .tandard o~ measuremeqt t~ gauge 
improvmnents, our,sense is that agancies are generally taking 
seriously their obligations to,work,together with other 
'gover~ental entities.' For e~ample, BRS Secretary Shalala writes 

" 	 to the governors on occasion swnmarizing major Departmental 
initiatives ot interest to the States. This is part of an BRs 
effort to ·strengthen the federal-state partnership that is 
crucial to 'the successful operation of so many of our ' 
Department's programs.· 'It is our understending that this effort 
,to inform the states has baen much, 'appreciated. 

Another example from BRS involves PHS. OVer the next year, 
the agelley has committed to 'extensive consultation with the 
states in developing guidelines for state mental bealth eervices 
planning. such guidelines will assist states in establishing 
useful goals and ,objectives for monitoring the management of, and 
investmGnts in, state mental health services~ 

EPA recently' issued a proposal that would limit toxic air 
emissions from municipal waste combusters,' many of which are 

, 	 ' 

either owned or operated by local governmental entities. In 
, 	 , , 

preparing its proposal, EPA consulted extensively with a wide 
'variety 'ot st~ehOlders, inClUding the Conference oi Mayors, the 
National x.eague of Citie!" ,the National Association of Counties, 
the MuniCipal Waste Management Association, and the Solid Waste 
Association of North America. In drafting it~proposd, EPA 
considered the concerns express~ by these groups, and diseussion 
with them will continue follOWing the proposal. 

, A 	recent rulemal<ing by the' ArchitectUral and Transportatlon 
:B~rrier8 Compliance Board (ATBCB) conc"rning Americans with 

Disabilities Act (ADA) rules is another illustration of 

consultation'with state and lceal officials, as well as of 

interaqency coordination. ATBCB/a rules set standards for State' 
and local government implementation'of the ADA through technical 
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sp_ecific:ations tor the design of buildi'ngs, parks, ·roads, and the 
like to aake them accessible to people with disabilities. (The 
ATBCB standards will ultimately be implemented through rules 

. , . .'. . \ . 
issued by OOJ and DOT.) In the. course. of Execu~ive Order review, 
the ATBCB:, requested comment ~about the scope of state and local' 

. \ .' ~, . 
accommodations in order to develop a better cost estimate to 
,acc~mpan~ the fitial rule; summarized,prior consultations with 
states and localities, consistent with the provisions o~ 
,Executive Order No. 12'875; and, after meeting with ~, DOT, and 
OMB, developed a list of state and local organizations to receive 
copies', of the ru:lemak'inq documents for comment. 

. ,
ED also e,ngaged in an extensive process of consultation with 

, , 
State and local entities'during development of a regulatory 
proposal that would have required states·to provide supplementary 
services, in excess of Federal funds for these services, to 
certain disadvantaged students receiving vocational 'education • 

. ED held two public meetings with, state and ioeal education . , . 

officials and student representatives, solicited written public 
comment on the issue;'. and worked' with states to obt.ain additional 
'information on the costs that the'rule would impose. on, .them. 

,Unfortunately, ~is process did not r~sult in agreement o~ 
certain 'issues, leading Congress t~ intervene to prevent the 
Notice 'or. Proposed Rulemaking (NPRM) from being published•. This 
highiigh'ts the fact that while consultation is essential to . 

, ' 

effective rulemaking, it may not be sufficient -- for all the 

consulta'tion may riot change the different participants' 

perspect.1ves and. does not n~cess~rilY ensure agreement. 


, 
It :1s· also worth noting that some agencies are not only . 

. consulting with States, but actively seeking to enhance state 
flexibilIty and. eliminate unnecessarily burdensome regulatory 
barriers. For example,, HHS's Health Care Financing Agency

' 
'(HCFA). 

'is developing a ,Medicaid final rule which will Simplify the 
process .Jf, obtaining Medicaid home and community-based services 
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waivers, thereby enabling States to offer a vide'varietY'of cost
effective alternatives to institutional care. ,The rule.' will 
simplify the cost effectiveness test by eli~inatinq the "bed 
capacity test,· which had beco~e·burdensome and unproductive to 
maintain, it viii also give states increased flexibility to . . 
assess their progrllllls. Also in IIHS., the Administration for 
Children and FlIlIIilies ~odified its Adoption and. Foster care 
Analysis and Reporting System to reduce burdens on States. 
Rathsr than require the sw,,;,issiop of all reporting data, the 
agency allcw~ states'to submit a ~IIlIIPle ~f the data 'associated 
with the management end reporting of foster care end adoption 
cases. 

Two final.axlIlIIples illustrate efforts by.agencies to include' 
tribal governments as partners .. HOD consulted with tribal . . 
representatives in developing'lIlIIendments to the Indian Housing 
Consolidated Program to simplify program processes, reduce the. . . . 

n~r of requlatory requirements, and provide more flexibility 
to local tribal and Indian housing authority. officials. HOD held 
a session with the National American Indian Housing counCil, 
regional Indian Housinq Authority (IHA) associations, and tribal'. . . . 

. leaders. While HUO.was fashioning the proposed rule, co~ents 
were solicited trom the Native American houSing community, and 
atter'publication of the proposed rule, the program offices 
continued to consult with the lRAs and tribes on' the proposed 
changes. 

The second example is the rulemaking on Indian Self
Dete~in"t1on, Where DOl and IIHS worked with tribal 
representa~ives to brealc a four:year loqja~ Which had delayed. 
publication of a proposed rule. The purpose of the rule is to. . 
impl_en1, a syst_ whereby Indian progrllllllil .currently administered 
by the Federal. go~ernment may be contracted. to, and administered 
by # American Indian tribes. There were extensive consultations . 

with tribes, including thrseregional meetings and, one national 
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meeting, to C11scuss their concerns with the proposed rule, wliich 
was publislled in .:ranuary 1994. The Department is pursuinq other 
ways to increase tribal participation in the development of ,the, 
final rule, includinq torming a.tribal committee under the 
Federal AdVisory'committee Act. 

OpenneSB: Public Inyolyement 
The trend toward increased public involvement in the 

,rulemakinq process has continued since ,the sprinq, and we believe 
it has become a common feature of rulemaking in the Clinton/Gore 

·AClministration. 'Although vehave no statistics to aeasure 

increllSoCl public involvem4nt; it is our sense that agencies ' 

increasingly are seeking ways to involve those affected by 

rulemakinq, not 'only through formal ",eans -- s~ch a~ regulatory 

negotiations ~nd, longer comment periods after publication of
. 
propos~d rules -- but also through more informal means earlier

, 
in 

the rul.......,.ing ,process.,.' 


For example; HUn wanted to amend its existing regulations to 
simplify and expoClite the Comprehensive Grant Progr.... planninq " 
and funding process tor certain housing' agenc!es. In C1evelopinq 
its proposal; the Department held a series of working sessions 
with various interestgToupS, housing authorities, and residents, 

, , 

soliciUnq'.their ideas and suggestions. HUn then publislled its 
proposed rule whiCh inc~rporated many of their'recommendations. 

, , . . 
A9&~cies are also using ,electronic means to obtain early and 

more extensive public input. For example, last winter ED began 
develapinq a proposal to amend' existinq regulations qoverninq the ' 
independent livioq programs. The Departaent sent out more than 

, 400 letters"inviting co.....nts. along with computer C1iskettes that. ,. , 

contained a draft of the proposed regulations, to state 
vocational ,rehabilitation agencies. statewide independent living 
councils, centers tor independentlivioq. constituent 
orga"izationll, 'and other interestoCl parties. The diatt of the 
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proposed rules was also made available on the "D~" AND, "RSA 
BBS· 'electronic bUlletin boards. A series of public meetings and 
teleconferences enabled a cross-section of individuals 
representing a vide variety of' organizations and viewpoints to, . , ' 

'contr'ibute thdr thoughts during the developmental process.. , 

When the NPlUI was published in the Federal Reaister, the 

Department made it available through these electronic bulletin 
boards, arid a "CamperaRite" copy oftha proposal vas pro~ided 
that showed Changes. tha.t were ,,...de as a result of the earlier 
public involvement. The p~lic vas alSo invited to submit 
comments on the NPRK electr~nically via the bulletin boards. 
This is 

, 
an outstanding example of 

' 
how outreach and technology can 

'help the government to solicit the view'! of those most 
Knowledgeable about a rulemaking. It also serves to increase the 
se~se of partnersh~p between·the government and the public by 

making the rulemaking a joint enterprise rather than the 
imposition of commands by, Federal authority. 

Regulatory Negotiation' Another ~ay this Administration has 
, ' .


encouraged communication between the regulators and regulatory 
. , ' .' " . ' . . 

stakeholders beyond the barebones of the Administrative Procedure , ' 

Act (APA) notice and comment procedures has' bean its 

encouragement of nellotiated rulemaklng or -reg nng.", 


. " 
A reg neg brings together the stakeholders in a.potential 

'regulatory situation to negotiate a proposed document that 'then 
goes thrQugh APA procedures. By involving'interested parties 
directly in the' drafting of the rule,. and by having them, 
negotiate out at least some areas.of disagreement, it is expected 
'that the rule vill be more intelligently drafted and less 
contentiQus when it is proposed, and it vill be more readily 
accepted and lees likely to be litigated when it becomes final. 
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, I' 
The Executive Order (section 6(a)(1» directed agencies to 

explore and use -~ where appropriate -- regulatory negotiation as 
, " 

a consensual _chanism for developing rulas. In a,ddition, 
implementing a recommendation of the National Performance Review,

, , 

,the ,President 'by separate m,"",orandom issued the same day ao; the' 
Execlltive Order, directed each agency to identify to cilRA at 

, , 

',laOlst one rulemalting that it would develop through the use of reg 
neg dUrin9 the upcoming year, or explain why the use of 
negotiated rulemaking:would not be feasible. 

Tho May 1st Report noted that aganciee had provided reg neg 
candidates t~ OIRA by December 31, 1993, as the President bad 
directed.' . Since then, JIlany' 'Agencies have continued the 

, , 

substantial ,planning that is neoessary for ... suocessful reg neg, 
or h1l:ve. baqun (or in some cases f 'concluded) reg negs. . 

, , 
DOT, .which was the first aqency ~o use req neg over a decade 

ago and has milch experience with this teChnique, has reoently 
identified over a half-dozen pcssible candidates for negotiation 
during the next year; the Federal Railroad Administration (FRA) 

, ' 
·has already published a notice:seeking'publio comment on its 
proposal to use' reg neg' for one of these -- a rulema.kinq 
addressing'the hazards railroad workars face along rights~of-way 
from moving equipmant. EPA is actively engaged in reg negs for 
disinfectant byproducts, annaneed surface water traatment, and 
_11 'nom-cad enginas. DOl, has formed a oommittee under the' 

. ' 

,Federal Advisory Committee Act to deal with a Fadersl gas, 
valuation rulamekinq. OSHA has established a rag neg committae 
to examine its IIteal erection standard. And rag nag oommittees 
have also baan approved for Federal commllnications Commission' 
(FCC), and Interstate ,Commerce Commission (ICC) projects ••. , 

" 

Rag negs do not always work, though the experience so far 
with ,the teohniqua is generally favorable. Ell has been requirad . 
by statute to use regulatory negotiation in many of its 
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rulezakings. One recent reg'neg involving'direct loans vas e , 

very prominent but not entirely successful negotiation. Altn0ugh 
consensus v~s reached on 'a majority of the provisions in this 

, ',' " 

rule, ,the negotiators did not agree on certain key, provisions, 
includinq'~e mechanism bY which borrowers would repay their 
loans. Nonetheless,' a trade publication wrote that certain 
interests '!wbo might:' othe~lae have been the 'first to p,ounee on 
the 'proposed regulations said they were intimately familiar with 
-- and generally happy with -- the rules after spending the first' 
half of this year negotiating with ED." ' 

Another ED reg neg, i~volving guarantee agency reserves was 
less pw.liched but more successful in reaching agreem"nt. The 
rule involved how to handle funds held in reserve bY the agencies 
that . "guarantee," or reinsure, student loans , under the ~nk-based 

' . 
loan program. The negotiations took place two days a month from 

, , 

January to'JulY 1994 and involved the Department,guarantee 
agency representatlves, stu~ent representative, school 
assoclaUons, and state higher education officials. OllB observed, 
the negotiations and concurred,.vith the consensus NPIUI that 
emerged, reviewing the tormal submission from ED in one day. ED 

~ . . . 
expects to publish the tinal rule by December ot this ,year, with, 
little or no problem i~ the process. ' 

Small Business: Regulations otten create a disproportionate 
. . ' . 

burd~n o~ small businesses,', 8rn~8, tor example. the same 
recordkoeping or reportingrequirament may consume a muel:> greater 
perceritnge 

, 

of the managerial or administrative resources of S' , 

sma11 bllsiness than of, a large business,. As a result, OIRA and. . " 

the Small Business Administration (SBA) have taken steps t~, 
improve the participation of the small business community in the', 
rulemakinq process. We noted in our May 1st Report that OIRA and 
SBA sponsored a Small Business 'Forum in Karch 1994 fo~ this 
purpose. This Forum brought together representatives of small 
bu'sinesG and six ot the Federal -agencies who lIlost requlate them 
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the Internal Revenue Service (IRS), the Food and Drug 

Administration (FDA), DOT, EPA, DOL, and DOJ; 


This Forum w.s tollowed by work sessions, which, took place • 
over a three-month period, that developed findings and 
recommendations centered around five industry sectors - 

" 	 , 
, chemicalS and lIetals; food processing I transportation ~nd 
trucking; restaurants; and 'the environment', recycling I and v~ste 
disposal. Tilelle, 'sessions were capped witl! a town-meeting-style 
forum held at the Chamber of'Commerce in Washin'J'tOn ,andchioired 
by ,the Administrators of OIRA and SBA. An audience of, about 75 
small business oWners, who had come to Wa"hin\lton to participate 
in SBA's Small Business week 'and many of whom were winners of SBA 

- small busin~ss awards, directed questions and comments to a panel 
of ageney officials representing the slxre9Ulatory agencies

, 	 ' 

listed above. 

',' 	 , 
A second Small Business Forum was held on July 27, 1994. ,in 


which tho recommendations and findings of these work groups were 

presented. The concerne expressed by small businesses and 

' 
the 
, 


recommendations drafted by ,agency staff, to help alleviate these 

concern,,; parallel t,o a remarkable dS'J'ree principal provisions of 

the Executive Order. Tilese include: 


o 	 the need for butter coordination among Federal 

, "agencies; 


, , 
,0 the need for'more small business involvement in,the 


're9Ulatory development process; 

o 	 the inability of small business owners to comprehend 

overly cOllplex regulations and those that are 
, 'overlapping, inconsistent and redundant;

, 	 , 

o 	 the burdens caueed,by cumulative, ov~lapping, and/or 
inconsistent Federal, state, ~nd local regulatory and 
recordkeeping r8'J'Uirements; 
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o tl'Ie 'neet\, for tanllible evidence of paperwork reduction; 
and, 

o tl'Ie perceived existenee of an adve~sarial relationsbip 
, betw:sen ...... 11 businsss 'owners and federal' allencies. 

Officialstro". tl'Ie participatinq agencies pledlled to lIove 
ahead' witl'l various activities responsive to some of tl'Ie 
reco....endations.and'to,examineways to, respond to the remaininll 
reco....end~tions., 'In' addition, pilot projects witl'l tl'Ie Ilovernors' 
offices of Naw York 'and North 'Carolina were ,announced. These 
States will work,witl'l SRA'and tl'Ie regulatory agencies on means of 
improving 'ederal-State coordination regarding burdens on small 
busi~esses and state projects to' improve tl'Ieir own'ability to 

" 

communicate better with, and involve small busineB~es.in, State 
regulatory decisionmakin~. 

As a 'laneral matter, hOwever, it is our experience that 
regulatoiy agencies still tend to dratt one-size-fits-all rules, 
ratber'than tailoring tl'I_ to particular ~egulated co"';'unities,' ,. . . 
including small ,businesses. It appears tl'Iat it will take turtl'ler 

~ 

• 
effort before,auch.tailorinq becomes commonplace. We"believe 
tl'Iat more';xtensive' 'early involvement by SRA in tl'Ie' rulemaking 
process could belp move tbis process forward. Accordingly, we 
are currently developing witl'l SRA a process to essure tl'Iat SRA's 
Chief Counsel for AdvOcacy bas' full opportu~ity to review 
significant alleney rulemakings where sucbtailoring would be most 

, 
appropriate and to bave agencies implement tl'Ie Regulatory 
Flexibility ACt' more effectively and' ,completely.' 

Intem:Uv of· OlEA Review . 
'Prior "0 tl'Iia Aclministration, tl'Ie requlatory review· process 

had been severely criticized for delay, uncertainty, favoritism, 
and secrecy. Restoringtbe·integrity of centraiized review was 
one o.f the primary tasks. facing tl'Ils Aclministration as itclrafted 
Executive 'Order NO-~. 12866. 

23 


http:busineB~es.in


'~glQsure: Bection 6(b) (4) of, the Executive'order sets" 
forth certain disclosure' procedures -to ensure. greater openness, 
accessibility, and accountability in the regulatory review . . . . . . 
process_," OIRA's practices, ,regarding these procedures vere 
described in det..il in our Kay 1st 'Report. It i8 a, tellii:>g 
measure of the almost complete success of these procedures that 
there is little additional to say about them aod, .... far .... we , ' , 

know, little intere.. t lnthem anymore. OIRA adheres to these 

ProcedUres, and 'they bave long become routine. 


We continue to make available a daily list of' draft agency 
,

regulations under review. Starting in August 
" 

1994, thi.. list was 

made available electronically as well on the Internet. Monthly 

statistics and data on ,rules for wbich review has been completed 

are also made pUblic. Meetin'ls and telephone calls with persons

, , 

. ~uts1de the 'EXecutive Branch on regulations under review cQntinu~ 
, "-, ',' - - , 

to be, 10gged, and an.a'lency representative invited to'such 

meetin'ls. As of March 31st this. 109 had,36 entries. It now 

contains an additional ,35 entries for meetin'ls that occurred 

between April 1st aod.september 30th. in all but 6 instances; 

these meetin'ls,were chaired by the OIRA Administrator; in these 

6;, the meetings' were chaired by' other OMB, officials. An, agency , 

representative was invited to all meetinqs'and attended in all 


. j • , .' " ., 

but 5 instances. Materials sent to OIRA on pendin'l rsgulations. 
, from anyone outsIde the l!Xecutive Brancb are leept in 

' 

a pUbi~c 
file and a copy is forwarded to the appropriate a9eney. After a . . " . 
regulatory action that has under'l0ne revi"" is pUblished, 

documents ""changed between OZRA and the ageney durin9 the ' 

review; including the cb:aft rule submitted £or review; 'are made . .
. . ' . .. . , 

, available to anyone requesting them. As far as we lcnew, this 
~spect of the Order is vorlein9 as it was envisioned. 

BIIlI'ulatotl( Review statistics. Executive order No. 12866 
chan'led'th~ scope of centralized regulatory review by having OIRA 

,review only ·significant" rules. This was design~d to return 
, ' , 
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responsibility for routin,e rulemaking to the, agencies, to reduce 
delay, ~nd to focus OIRA's limited resources on the most 
important rules. In the lilly 1st Report, we described in' detail 

how this process was working. We noted that ,establishing the 
. . ' . . 
prOc~ss' for determin'ing' whether rules were ·Biqnifica~t" or "not 
'significant" had talten longer than anticipated to set up, but 

that after the t1rst three .:.onths, the process of 'limiting the, 

rules· reviewed by OIRA,seemed to be working. Based bn another 

six aonrJls of ~erience, we ean say that there continue to be . . . .'' 

so..., diGaqreemen,ts about whether or not a particular rule is' 

significant, and not infrequently reaching a ,final decision can 

take longer than, we would like. However, the significant 

problemn we described in tne May 1st Report that characterized, 

the process during its first three months have for all practical 

'purpos~n been resolved. 

OIlUl's regulatory review statist'ics show that in other 
respects as' well, what was intended by the Executive Order has, 
in fact, taken place. Between April 1 and September, 30" 1994, 

OI~ reviewed 388 rules (,rable '1). ' By way of comparison, during


.' .' 

the UrGt eil( months' of the order, OIRA reviewed 755 rules (Table. 
2)' [Note, see Tables'l and 2 in the May 1 Report; the 755 figure 

, include.. rules submitted for review prior to Executi,ve Order No. 
12866.) EVen though,the first' six months of the Order 'included 
review of rules received before the signing of the EXecutive 
Order and the continUed submission of some non-significant rules,

• 

the total'for the first year'of the Order is 1143 reviews. This 

is half of the average reviews per year for the previous 10 

, .. 
years, slightly over 2,200. Between January 1 and September 30, 
1994, when for the most part only significant rules were 
submitted to orRA for review, OIRA reviewed 661 rules. At this 
rate, OIRA will review ' fewer than ,00 rules in 1994, a 60' 

reduction from the annual average of the previous decade. Thus, 
the number ,of rules OIRA reviews has been reduced substantially. 



ThQ aqencie.' with the qieatest n~r of'rules submitted for 
OIRA review between Aprll '1 and September 30th were I!I!S 82, USDA,. " 
65, EPA 47, ED 35, I!UO 34, 'an<! ,DOT 31. These six agencies 
account f~r 76' ,of the rules reviewed by OIRA. 'Table ,1 also 

,shows that of the 388 rules reviewed durin9 the second six months 
of the Order, 66 (17') wer~ "eeonomically ei<Jnificant," while 32. 
(ut) were si<Jnificant for other reasons (Section J(f) (2,3, and 
4». USDA and EPA bad by far the most economically 'si<Jnificant 
rules, 21 and 16, respectively. 

Of the total of ,388 rules; 149 or 3n were proposed rules; 
179 or 46t were final rules; and the remain1nq 60 or 15t were .' 
notices (such as I!I!S, 1!UO,'or ED funding notices, notices of 
selection criteria, or notices of procedures).

, 
OIRA concluded 

, 

review'without any chanqes pein9 made on 58' of the rules 
'reviewed; it concluded review ~ chan98s on 35t. The remaininq 

. 7' were withdrawn by the ageney, yere returned because .they were 
, 

sent-improperly (5 USDA rules), or were cleared in order' for an 
aqeney too meet a court or etatutory deadline (8 of 9 were EPA ' 
rules)." The percentage ~f rules cleared xith changes varied 

'widely by agency -- 18t for'USDA, 26\ for HHS, 26t for DOT" 47'. . . . 

,forHUD, 601 for EPA, and 69' for ED. 

The average review time for all rules reviewed was 30daye, 
comp"red to 38' days for thoee reviewed during the first six' 
months Qf the Order. Reviews of economically siqnificant rules 

.' • I 

were on average eliqhtly longer (31 days) than those of other , ' 
siqnific:ant rules. Average review ti"esfor all rules varied by 
agency .'- from below mean for USDA (22 daye) and DOT (22 days); , 
to abou:, mean for I!I!S ,(29 days) and ED pO days); to, above the 
"eantor I!UO (37 days) and EPA (48 days). 

In our May 1st ',Report, we incUcated that once the review 
process was fully implemented and aqancies sUbmitted only 
s19nificant rules to OIRA, the total number of rules reviewed was 
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likely'to decrease. AS noted above, this has certainly proven to 
be the,case. We also predicted that the percentage of rules. ' 

cleared with changes would increase. This has occurred to same . ' 

degree; the average percentage of rules cleared with changes over 
the past decade averaged about 22' compared to 35' for the rules 
reviewed between April and September' 1994. 

, We als,o predicted that averaqe review time was likely t.o ,
increase, 'particularly tor economlcally'siqniticant rules. This 
bas not proven to be the case. In tact, averaqe review t.ime is 
about what it has been over'the past decade. More specifically, 
the review time for economically siqnlflcant. rules is'only 
marqlnally qreater than review time for Other siqn1flcant ~les. 
Tbere are several factors tbat may explain,' in part, this 
phenomenon. ~e note, for example; that USDA had the greatest 
number of ,!conomically siqnificant rules (211' lind a very 'sbort 
averag,; review time (14 days). This is because most of USDA's 
economically,siqnificllnt rules are crop price supports, 
requlations that. essentially codify d/ilc1sions alrelldy made, 
tbrouqb the appropriations 'process. It mllY IIlso' be ,th~t. the 
averllqe review t.ime for economically siqnificant. rules is,: 

, , 
relatively low'beclluse agencies are consult.inq with OIRA earlier 
in the process, thereby obviating the need for lenqt.hy reviev6 
when th" rul~ is fo;;"allY submit.ted. Rellardinll the reviev till,e 

, . . ~ 

. for significant rules in qeneral, it appears that. tile order's 
limitation of 90 days tor review, lie well as the OIRA 

" 

Admi,nistrator',s practice ,of ,having ,all rules under review lonqer 
than 60 days raised forl1er consideration, bas resulted in 'an 
expedited review procees. 

" 
OIRA's review is limited to 90 days except tIlat. extensions 


may be qranted by the Director or, requested by an agency bead 

(Section 6(13)'(2) (II and C)). sucb extensions have been needed 

infreqUently; for example, of the 388' 'rules reviewed between 

April and September, only'll'or 3' were extended beyond tile 90
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day period .. All of theBe extensions were made at the request of 
the agency. 

The 90-day. review per'iod has generally proven adequate, and 
AS has been noted, we are able to complete most reviews within" 

, . " 
that time period•.. However; in some instances 90 days is simply. . 
not enouqh.to conduct an adequate review." '~ere interaqency" 

. coordination is need~d (such'as USDA's Farmland Protection rUle 
or EPA'G General conformi~yrule), iss~~s may take moie time to 
resolve, if only because of the logistics of getting all of the 
interested agencies toqether. In some other instances, we are 
rushed at the end of the review period; or rules m"st be extended 
.beyond that period, because-agencies are slow in respondlnq'to 
OKS quentions. or requests for analysis. Some of these may.be the 
result of limited resources or otherwise beyond the'control·of 
the agency, but in' some cases it may reflect a conscious, decision. 
by the 'aqency that this rulemakinq is of lesser impertance than 

other pl-essing- matters. We understand, and indeed sympathize, . 

but it I'emains a concern for us because the agency's dela.y is on 

our cloc:k and it is Executive order review that is ultimately 

curtailed. 
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Ill. APPL.ICATIPN OF THE PHlLOSOPI!I AND PRINCIPLES 
, SIT FORTH IN THE EXECUTIVE ORDER 

The processes described above -- regulatory plannin9,, , 

interagency and intergovernmental coordination, openness and 

encouraged public participation; restoring integrity to 


, , 

centraliz"'d review -- were ail designed to lead to better, more 
focused, more effective, less burdensome -- i.e., smarter-- ,, 
regulation. The many examples' cited above demonstrate that the 
regulatory process 'has been 'improved. The question remains, are 
the philosophy, and principles of the Order being applied t,o the 
fullest oxtent? Are we really getting smarter regulation~ .This 
is difficult to answer because, as noted in the Introduction,' 
there is 'no direct measure of pe~forman~ that we can use. We do 
have anecdotes, however, suggesting that the Administration is 

, ' 

produclnq smarter regulations, a's we now discuss. 

One of the more important te~tures.of the Executive order is 
its emphasis, 9" 900d aata and good analysis to inform '(ana not' 
,just justify) aecisionmaking. One example of the application of 
this principle is DO'!"s National Highway Traffic ,Safety. , 
Administration' (NHTSA) rul""!aking on siae-impact protection for 
light trucks. In the spring'of 1994, NHTSA submitted toOlRA for 
review a proposearule that would eXtend to light trucks many' of 
the s .... e siae-impact protection. . requirements now applicable,. to 

- . 
passenger cars. The proposal was accompanied by a first-rate 
regulatorY ,analysis 'prepared by NHTSA staff. The,analysis 
revealed that while theaaded requirements were cost-effective 
when appliea t~ the protection of front 8e~t passengers, they, 
were not cost-effective for protecting rear ~eat passengers. For 
this reason, NHTSA aecided tc,delete the language proposing to 
prescribe requirement& affecting rear seat passengers, instead 

·seekinq comment on'the"issue. 
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Another example is HUD#. ~ulemakinq on mobile home wind
requlrements~ In the Wake of Hurricane Andrew, HOD .oved to 
upgr8~e the' safety of mobile homes.. Howev:er, in~re~sed safety 
standards ~eAns increased costs. The Wall· Street Journal quotes 
BUD's Assistant Secretary for Housing as remarking that the issue 
requires -the classic, balancing act. We could make these homes 
completely safe 'and 'solid - so much'so that they'd be out of 
'reach for lower-inc~e consumers." To inform. its policy choices 
and to stimulate discussion among 'the various stakeholders, 'BUD's 
draft regulatory impact analysis set' forth the tradeoffs, and the 

. data thoy are based on, for public scrutiny. Both the data and 
" ' , , ' 

the ~nalysis have been, criticized, but this rulemakinq" 
demonstra!-es the value of inalysis, even if it 'is flawed, in 
engaging stak~olders in the debate that leads to reasonable 
balances, as sU9gested by KUD's Assistant Secratary~ 

Another feature of the Executive order is its preference for 
focused (or taiioredj requirements ,and for performance-based' (or 
flexible) prOvisions rather than across-the-board, mechanically 
applietl, command,-and-control approachs. An example 'of the 

, 
application of' these principles i's the l!:PA proceedlnq on lead 
abatement. ,Conqresa directed EPA to create model insPection, 
worker,traininq, and cleanup regulations for leatl,abatement of, 
housinq, commercial buildinqa, and v~rioua industrial structures.. 
EPA plana ,to issue these regulations in phases throughout 

, 

1994. 
. 

:' : The first phase included primarily ,adm'inistrative matters, -
LS..." wo'eker trainlnq, certification, anti state proqram 
adminiatratton, regulations. Initially, the proposal was heavily 

, ' 

prescriptive (LS..., detailetl di"qrams, for soil sampling), 
included exten~ive paperwork,requirements (LS..., detailed 
documentation of each, identic.. l s .... plinq effort), and did not 
distinguish between potentially hiqh-risk and' low-risk lead 

, ' 

hazards, EPA and OIRA staff, :workinq toqether, s~bstantiallY 
revised t.he draft proposal to reduce the prescriptive character 
of the ru~e, adopt more of a performance standard approach, and 
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re-focus the requirements on the more important sources of health 
risk (Jl...5L.., spending le'ss resources on testinq .and studies, 
leaving ,more 'for cleanup itself). This revised proposal should 
also provide states and local governments. with greater, ' 

flexibility in establishing lead abatement programs than had' 
originally been contemplated.' 

Also relevant bere is the EPA combined sewer.overflow 
policy. EPA developed a policy for controlling combined sewer 
overflows (CSOs) -- i.e., instances ~hen, as aresult of heavy 
rains, B8waqe and other waste overflow normal channels, bypassing 
treatment plan~s; The new policY ensures that an extensive 
plannin~J effort is undertalfen, so that cost-effectiye CSO. 
controlu can be developed 

, 

that meet appropriate health and 
environnental objectives. J;t estab'lishes clear ,control ,targets,.' 

but provides sufficient flexibility to municipalities 'so that 
they can· tailor programs t~ their specific circumstances 0. 

The DOT alcohol and druq testing rules were mentioned above 
as an example of improved agency/OIRA relations. They are also 
ill~strative of a rulemaking where the Department approached a 
complex issue analytically and made·significant improvements·to 
its rulE', ,reducing burden without reducing safety, by appiying 
the principles of the Executi;'e Order. ,For example, in its final 
rule; DOT adopted 

~ 

a performance-ba'sed approach for determining 
~e rate of random drug and alcohol testing. Thus, based on.

'. ~ 

already existing performance-based data, the random drug testing 
rate was reduced from 50t to 25t for the airline and rail 
,industries; for alcohol'testinq, the testing rate will be '25t if 
the industry violation rate in any year is less than it" and it 

. , ' 

may decrease to lot if the industry violation rate is less than 
' ' 

0.5t,for two consecutive years. DOT also simplified and 
" . 

~treamlined its requirements for reporting drug te,sting data, 
introducing sampling techniques and otherwise reducing the burden 

, , 
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, 
and complexity of the information collection requirements from 
employers. 

Another example trom DOT involves the coast Guard's 
'rulemaking 1,nvolving clverfilldevioes. The coast Guard vas 
required by statute to promulgate rules involving the 

, , 

installation ot signalling (overfill) devices to alert crev about 
the likelihood of a unanticipated spill. ' In its proposal, the 
COast Guard added material 'concerning the u.se of -lower cost 
signalling devices (~, stick gauges) rather than more costly 
and sophisticated alarm devices. The final'rule, which will 'be 
published soon; will allow j:he lower cost devices on certain 
vesseb (.L.L., tank barges) ,thus significantly reducing the "pst, 
of the rule f;om'about $90 million to about $40 mill~on (npv) , 
over 15 years. The Coast Guard does not believe that the use of, 

, , 

the less costly signalling devices on these vessels will 
, ' , 

significantly increase the risk of small unanticipated spills. 

Ari example from DOL's Occupational Safety and Heath ' 
Administration' (OSHA) is thit agenCY's'rulemaking on asbestos. 
11' preparing its tinal rule governing asbestos in the workplace; , 

. . '. 

OSHA made substantial changes to its proposal to improve the 
clarity .,f the regulation and ensure that as much flexibility as 
possible was retained in process-specific standards. Thus, for 

- . , 
example, while the'proposal'could be read,to requi~e extensive' 
controls (~t glove ~g8, mini-enclosure, and respirators) for 
~ maintenance work conducted around asbestos-containing. . . ~ 

materials, ,even 1f exposure Yas negligible (~, pulling wires 
above suspended ceilings), OSHA's 'final rule required such 
controls only when there 1s a physical disturbance of the' 
m..terial~: In addition; the tinal ruls"avoided inconsistencies , ." 

with'existing'EPA standards by eliminating the use of terms to ,
classify asbestos that differed trom those used by EPA. Finally, 
OSHK raised 'in the preamble of the'final rule the possibility of 
its adopting an action level to serve as a clear regulatory 
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threshold below which f ..... er protective measures would be n .. eded 
if practical.sampling device.. beoome available. 

HHS also bas been 
" 

attentive to the prinoiples of the Order• 
. For example, the M......oqraphyQuality Standards Act of 1992 


required FDA to establish Federal certification and inspection . 

proqrams for ~ogTaphy facilities; regulations'for accrediting 

bod!e. for mammoqraphy facilities; and standards for mammoqraphy 


, ' 

equipment,_ personnel, and practices. In designing these rules, 

FDA macle the standards less burdensome on mammoqraphy facilities, 

Which are neariy all small ,businesses, by incorporating existing 

standards to the maximum e~ent possible. It also provitletl' for 


, 
the issuance of Fe<leral certificates to facilities alreatly 

accretlited by the American College of Radiology; requiretl 

facilities to sUblnit certification information only to 

( 
an 


accreditinq body and,not to FOAl anti permitted flexibility in 

meeting certain other standarCls. 


, 
As noted'above, HHS has also been sensitive to minimizing 

the 
, 

burden of Federal regulations on state, local., anti tribal 
" governments. For example, this past

' 
year, the Maternal, and Child .:.. . 


Health Bureau developed a streamlined, -block grant application 

and annuai report. The revisions resultetl from an impressive 

'consultation ~ffort with State maternal and child health qroups 

and the .National Governor's Association. The, burden impose<l by 

the re~irements has been cut in half, while the materials are,
. . 
easier to understand and vl11·be more useful in local, state I and 


,Federal planning. 


HHS has also taken steps to streamline the burden on the . 

private sector a8 well.' In'March 1994, HCFA published a rule 

that ,replaced ,the annual requ1r~t for physicians to provide 

hospitals w1th a signed ackliOwle<lgement concerning penalties for 

misrepresenting certain 'information with'" one-time'siqninq 

requirem;'nt, tUlfilied at the time a physician is initially 
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\ 

qranted hospital admitting privileqes. one major medical, 
association characterized this change as one that will alleviate 
the -hansle ractorM,tor physicians and one that is an important. 
step toward restoring mutual trust between the Federal government 

, and the medical' profession. 
c 

Another s"....ple of burden reduction comes from DOT. The 

Federal Aviation Administration (FAA) realized that ,not all 


, . 
requlatory modifications are dr....atic, but incremental efforts to 
reduce burden and unnecessary provisions can add up to 

. 
siqnific:ant improvemente. Recently, in a broader rule that made 
other changes to the medical. certification standards, FAA 
,responded to an American Medical Association report suggesting· 

. , . ,
that the,burdens of the medical certification process for pilots 
could be siqn~fic"ntly reduc:sd by extenaing the two-year 
certification to a three~ear duration for younger pilots. This . " 

simple ~hange will cut the overall paperwork associated w,itl< the. 
certification process by about In in total, and over 30\ for' 
those pilots Under age 40. 

In the same vein is a recent SDA action that eliminated a . . 
longstanding regulatory prohibition on making financial 
assistance available to businesses enqaged.in media-oriented. 
activity. The .eo-call~d,opinion mOlder'rule had'been b~sed on a 
concern about Federa,l'agency involvement in potential prior 
restrain,t of free speech; the, result was a ban 'on SBA assistance 
to buein~sses involved in media activities. ' After first 
considering modeatrevisions to the rule, 'SSA concluaed that'the 
concern was no lonqer a yalid one, and that the demand·for 
assistance from small businesses in-the media field far 
outweighed .the need for caution 'in' this area. 

" , 
, , 

, . 

Several of the latter examples involve'rethinkinq or 
redesigning existing req.,lation. Focusing on existing 
regulations haa been an important feature of the Exec:utive Order, 
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, , 

. 
and, as we now disCullu!I$ we are beginning- to see real progress in 
this, area. 
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IV•. IJfP!:mm!TATIO!! OF THE LOOKBACK PROVISIONS 


OF THE EXECl1TIYE ORDER 


'Indlviduals who 1I\Ust 'comply with Federal rules frequently 
, ';"""'nt, often with 9l'eat. frust.ration and anger, that it. is the 

accumulated burden of rules in effect -- ,many of which appear 
, unnecessary, redundant, outdated,' or downright stupid -- that is 

, . 
so ·exasperatinq to 'them. In response to these concerns, 1=11e 


Executive Order provides that agencies are to review existing 

requlations to ensure that ,their rules are still timely, 


compatible, effectiv., and do not impose unnecessary burdens 


(Section 5). 

, , 

In the Hay 1st Report we noted that this review of existing 

regulation, a "lookbaek" process, had begUn, although it,had 
proven more difficult to institute than we had anticipated. We 
observed that, understandably, agencies are focused on meeting 
Obligations for new rules, often Uilder statutory or court 

'., '" 
·deadlines, at a time when staff and budgets are being reduced;

" , 
under these Circumstances, it is bard to muster resources for-the 
generally thankless task of rethinking and rewriting current 

requlat;ery pr.ams. Six mon~s later, we ere sQmewba-r tur~er 
along , a_lthoug:h we continue to believe that any -real proqress- , ' 

will depend on the extent to which senior policy officials 

recognize and attend to this effort. 


It 1s'important to emphasize what the lookbaek effort is and 
is not. "It is n2t directed at a ,, 

simple elimination or eXpunging 

of ~pecific regulations from'the Code of Federal'Regula~ions. 
Nor does it envision tinkering with regulatory provisions to 
consolidate or update ,provisions, Most of this type of change 

has already been accomplished, and the 'additional dividends to be 

realized are ,unlikely to be significant. 'Rather, the lookback
, 

provided for in the Executive Order speaks to, a fundamental re

. engineering of entire regulatory systems, m,any of which have 
, , 
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remained fundamentally unchanged for 30 to 50 years. To do this 
successfully requires a dedicated team in an agency with broad 
understanding of the program's objectives, expert~se in the 
intricacies of the regulatory program, an intimate knowledge of 
the stakeholders, and resourcefulness, tenacity, . resolve, and 
support. 

Probably the. best example of such are-engineering of'a 
regulatory system is the work currently being. done by the DOC's 
Bureau of Export Administration (BXA) to rewrite the Export 
Administration Regulations (EAR). This comprehensive review is 
intended to simplify and c~arifY this lengthy and complex body of 
regulations that establishes licensing regimes for dual-use 
products -- ~, those' that may have both commercial and 
military applications -- and to make the regulations more 'user
friendly, which they currently are not. Th~ rules w~re first ,. 
promulgated in 1949 to implement·the Export Control Act , of . 1949., . 

There has not been a complete overhaul of·the EAR since that. , 
time. This effort is important enough that DOC has chosen it as 
one of it's four entries for 'the Regulatory Plan. 

In its re-engineering of the EAR, BXA is following the 
recommendations of 'the Trade Promotion Coordinating Committee 
(TPCC), a Pre·sidential committee mandated by the Export 
Enhancement Act of 1992. BXA has already published a notice in 
the Federal Register requesting comment· on a simplification of 
the program. Meanwhile, a task force within the agency has been. 

, ' 

working on.a complete overhaul· and r~strUcturinq of the rules. In 
particular, the rules are being fundamentally redirected from the 

. curre~t negative presUmption that'all exports'subject to the Act 
are prohibited unless author~.zed, to a positive approach that all 
e.xpor~s are permitte~ u~less a license. is specifically required. 
The aqency tentatively plans to.have an NPRM,published by the end 

·of this 'year. 
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A good example 
, 

o~ an instltutlonall.ed lOOkback proqram is 
the continua+ 'r~vlaw of selected requlat'ions by t:>e>T' s National 
Highway Traffic Safety Administration (NllTSA). NllTSA has been 
conductlnq these safety standard evaluations for over 15 years,' 
and to our knOWledge;' it is the 'only proqram of its kb.d in the 

'Executive Branch. NllTSA rules deal primarily ~ith automobile and 
light truck safety. On a reqular basis, the agency selects rules. 
from ita current prOgrams to review,. evalu'atinq not only the 

, effectiveness of the rule a~d whether there are any p~cvi8ions 
that arn unne~essary, undu;y burdensome, or in need of change for 

,other 
, 

reasons, but also reviewing the initial analysis itself 
, 
- . 

whether the predicted 'costa' and benefits have been realized, and, 
, . 

if not, why not. This approach not only enabl~s the'agency to 

modify as current rules based on analysis, hut also helps the 


" , 

staff continually improve the analytic teChniques used in 
assessing the costs'and benefits of new rule&~ Indeed, its , , 

recent standards for side-impact protection resulted directly 
'from a review of its previouS: standar!1, which revealed that the 
rule w.... not ,providing benefits in multi-vehicle accidents. ,More 
recently, the agency completed review's of front seat protection 

. ' 

in passenger cars and its glass-plastio windshield standard No. 
205. ' lIHTSA also recently published a, Fecl'QrAl Reghter notice 

descrihing its future evaluation plans and solicit!n,] public 

comment on which additional, assessments it should pursue. 


,DOT's Federal Hi,]hway Admini~tration (Fl!WA) , ,lik'(' BXA, has 
initiated a major, ·zero-based" review ot its Federal Kotor 
Carrier Satety Regulations.' These are the primary body of 

'requlations that are designed to ensUre the safety ot commercial 
trucks and drivers. The regulations have not been extensively., , 

revised since the early 1970's. The goals and objectives ot the 
zero-base review are (1) to focus on tho~~ ~reas of enforcement 

'and compliance that are most effective in reducing motor carrier 
accidents; (2) to reduce compliance costs; (3) to encourage 
innoyatiori; and (4) to clearly and succinctly describe what ,is 
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required by the regulations. Through the zero~base review, FHWA 
intends to develop a unified, performance-based regulatory system 

, , 
that-will enhance safety on the nation's highways while 
minimizlng the burdens placed on the motor carrier·industry. 

Other DOT lookback efforts' include FRA's.revision of its 
power brake regulations to :r;educ·e the frequency with which 
railroads must inspect their brake systems. Recently, the FRA 
proposed performance-based rules that would reduce inspection 
frequencies, as long as brake'systems,' when inspected, meet 
certain brake defect ratios. Als", FAA is reviewing its, 

',regulatIons to identify those rules tha,t are inconsistent with 
state-of·-the-art technology or current industry practice. To 

, " 

enhance its ability to perform ,its statutory role without undue 
economic. burden on the aviation industry', FAA announced a 
comprehens!ve review in· January of· this year, .. asking interested , , 

parties to identify those regulations that are believed to be , 
unwarranted or inappropriate•. The comments provided in response 
to this notice are assisting the agency in establishing its 
pri~rities for future requl~tory changes. 

USDA is also conducting several lookbacks. The Food and 

Nutrition·Service (FNS) has proposed to revise its school. meal 


, ' 

nutrition standards, the first major modification t·o these 
standards in nearly.50.years. To ensUre that children have 
access to healthy meals at school, USDA has updated nutrition 
standard~ to meet the DietarY. Guidelines for.Americans and, at 
the same time,'USDAhas streamlined the administration of the' 
rule so ·that 1"ocal school. food se~ice staffs may concentrate on 
'providing healthful food for their students rather than on, 
bureaucratic· red tape. 

This effort was the result of extensive outreach and 

substantial analysis by USDA. Although commenters on the rule 


39 



, " 

have ra,ised. concerns t the in!tial press reaction to the proposal 
was overwhelmingly posit~ve,. The Hew York Times concluded: 

The AgricultUre ~partment recognizes that these 
ironclad rulss (current meal patterns) are irrelevant 

, 

in a nation 	where most children qet not only too much 
, protein but too much fat, ,saturated fat; ,cholesterol 

and sodium'. • • ~ School meals miqlit finally catch up 
with late-20th-century nutrition science. , . . 	 . 

USDA and HHS are also workinq to re-enqineer their food 
,safety and inspection requlatory proqralllS.' Buildinq upon thelr 
qenerally successful efforts to coordinate the nutrition labelinq 
of foods, USDA and HHS are movinq forward with ambitious plans to 
modernize'the system of 'food safety requlation in 'the United 

" ',States. Both Departments took steps in 1993 and 1994 to require 
Hazard Analysis critical Control Point systems (HACCP) in the 
production of ' food. 

, ' , , 

The Food Safety and Inspection Service (PSIS) at the USDA 
has initiated, a comprehensive revie.. of the requlations that 
ensure 'the safety of, all meat and poultry. The meat and poultry 
requlatlonsare based upon the Federal Meat Inspection Act first 
passe<l .in 1907. Althouqh the meat and poultry statutes an<l 
requlaUons hIl';e been .mended a number ot times over the~ast 85 

'years, llSDA has never W1dertaken a top-to-bottom revie.. of the 
inspect:lon system. 

PSIS' review is in~ended to move the meat and poultry 
; 	 inspection system --'currently based upon ·orqanoleptic" 

inspection I whereby an inspector u,~es ~e senses of touch, siqht. 
an~ smell to test the safety of the product -- towards more 
science-based proce<lure& that ad<lre~G microbial contamination. , 
For exa"ple, un<Ier a HACCP system, plants woul<l iden,tify the 
points alonq their processinq line that are Vulnerable to the 
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greatest hazarde (risk of contamination). and devise plans to 
mitigate ,those haz'arci .. , 

FDA, which has jurisdiction over all foods not regulated by 
FSIS, su~ as fish, fruits, and vegetables, haa announced pl.ns 
to greatly expand its use ofHACC!' syst..... , FDA sees HACCP as a ' 
revolutionary way,to ensure that proper product~on processes and. 
controls are being, maintained. even when an inspector is not 
present. In January 199'4.' FDA issued a proposed rule that would 
require HACC!' ,analysi~ and recordkeeping by all firms,that 
process seafood in the United States. Also. after conBultation 
with'USDA, FDA publiBhed an Advance Notice ot Propose~ RUlemeking 
in Augu~t 1994 exploring the possibility of extending HACCP 
systems beyond the seafood industry to other food production 
within th'l next ten years. 

Other agencies are also conducting lookbacks~ In HHS 1 HCFA 
,is looking at Medicare regulations that govern conditions of 

, , 

participation for home health agencies and hospitals, and 
conditions Q~ coverage for ~e payment of end stage renal 
disease. HCFA believes that the existing rules are unnecessarily

, , 

burdensome, outdated, and process oriented, and should be 

,rePlac~d, with more universally applic~ble provisions that'~re 
patient/outcome oriented and driven by meaningful'data to better 
ensure healthy outcomes for aged'patients and those with, ' 

disabilities. In redesigning these regulations, HCFA has met,, , , 

and is continuinq to meet, with a variety of provider and 
consumer representatives. 

HUO has planned a,review of its public housinq development 
program rules. The current rules .are outdated and 'contain 

,unnecessary restrictions an the flexibility of public housing 
authorities (PHAs). HUb expects to revise the regulations to 
provide more flexibility for all participants, 'with even greater 
flexibility for the best performers. -High performer- PHAs will 
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have maximum latitude to develop public housing within very broad 
parame~...rs, and with minimd HUn .oversight; remaining PllAs will.· 
be given· broadened responsibility commensurate with their 
abilities· and areas .of expertise. Streamlining the program will . . 
help to reduce a substantial pre-construction pipeline and. 
expedite the provision of replacement bousing for developments 
that should be fully or partially replaced• 

The Office of the Comptroller of the currency (acC) bas 
started a review of existing regulations on national bank lending 
limits to modernize, simplify; clarify, and eliminate unnecessary 
regulatory burden. In developing this review project, acc . 

. designed a more ·efficient 1nternal review process tbat involved 
senior agency officials earlier in the project to. provide policy 
guidan~e. ace publisbed an NPRM in February 1994. 

COL's Pension and Welfare Benetit·Administration (PwBA) bas·. . 
initiated a ·review of its rule concerning disclosure of plan 
information to participants. since enactment· of the Employe .. 
Retirement Income security Act (ElUSA) in ·1S,74, there have· be~n . , 
few,modifications either.to the law's rep~rtin9.and disclosure 
provisions or .to the underlying 'regulations. PWBA Issued a. 
Request for Information last December to solicit comments from· 
the public concerning the adequacy and timeliness of the 
information provided pursuant to these rules. Tbe agency is . . 

. current:Ly reviewing the many cOlllll!8nts to asseSS the need tor . . 
requlatclry and/or statutory changes.' Also at DOL, OSHA has 

started a review ot its outdated walking and working surfaces. . 
standards with an eye to replacing them with performance-oriented 
standards to permit more flexibility. in compliance: 

Several Departments bave used the federal Reg1it@~ to gather 
information on those requlations.that migbt be candidates tor 
elimination, modification, or other improvement. DOE publisbed .... . 
notice of inquiry in the federal Register and bas solicited 
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, 
recommendations, ~rom over,200 stakeholder orqanizations and POE 
field offices. Based on this input, DOE prepared a second noti~e 
of inquiry tarqetinq particular areas of its requlations for' , 
review', Similarly, DOI published a notice in the Federal 
.' , 
Register announeinq ita intent to review its aiqnifieant existinq 
regulations and requestinq public' comment on which regulations 
should .be reviewed. Atter a 60-day, comment period, DOl published 
a secorld notice, annoUncing which requlations vill I:>e revieWed. 

· and requestinq specific commenu on hov those re,gulations should 
.be revised. 

, , 

These examples of lookbacksvaryfrom major projects veIl 
underway to initial, in so~e caees tentative and not fully 
formed. efforts. They are indicative of a serious effort by this 
Administration to look not only at rules that are being 
d~velopeci•. b~t at the accWllulation of requlatory proqrams that 

· are alrfla~y on th'e books~. There 1s no apparant reason why every
· Department a.nd agency cannot initiate at least one such project. 

. , 
We· expect that lookbacks viII become mOre prevalent and more 
productive over the cominq months~ 

, COHCLllSIQN' 

In our May. 1st Report, eve concluded that While it was too 
early to arrive at a final.judqment reqarding the success of the 
new system, tha eariy irnUcations were that there had been 
substantial improvement in the rUlem"king process. With six 

, 
m~nths mOre experience and data, we are more confident that the 
Executive Order 1s malting a difference, that the Administration 
is movinq in the riqht direci::.ion, and that there is much to be ' 

'proud of.. As bet.ore, bowever, oUr optimism. is que.rded; we know 
tull well that there is much to be.done to obtain the benefits we , 
are seeking to realize, 
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