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onthe free exercise of refigious beliefs, ‘We stpport thelr development and

# FED2ZATEE2R

September 8, 1999

Senator Onrin Hatch

Chai _ .

Senate Judiciary Committee Senate Judiaary Committce -
131 Russell Sennts Offico Ruilding 433 Russell Senate Office Building
Washington DC, 20510 " Washington DC, 20510

Bmmmmmwsmww

The undersigned vl rights organizations write 1o expross our concens ahoutm:tmdad
yer potentially barmfl offects that the proposed Religisus Liberty Protection Act ("RLPA™) us
currently drafted may have on the eafbrosment of the nations civil rights laws,

We vnderstand that 3 hearing has been scheduled for Iater this week to address important
constitutionesl questions raised by REPA. We sommend your ¢farts to identify a conatitutional basis
that will beet ensure the long.tere Vishility of o federsd statute protecting the important right of free
exexcise of relighon. However, we also believe that the Judisiary Committes should clogely examine
the interpection of RLPA with state and local laws prohibiting discriminztion in order 1o avenx
pcmnaﬁyﬁgﬁﬁmatmmwm&amzwﬁa&ﬁtydmﬁ rights statutes to victima of
disorimination,

anhmoym%nmdmmappmpnmm&g&mmmmmm

we are sensitive 1o the faet that sach protections are especially mpomtwmﬁmmmnf
beliefk by adherents of minority religions who are inva position, like many of the groups we ropresent,
of having limited abifity to influcnce the political process. We therefors support the laudable
principles thit RLPA seeks 1o achlove. We believe, however, that RLPA can accomplish its goal of
provecting refigious free exerciso without threatening continued enfovcement of zivil rights laws,

We are gware of testimony which the Judicary Committee has heard previously from
witneases expressing their general concems that RLPA may have an adverse effect on auth
discriminstion protections. Since thar hearing, however, the broad range of groups reprosentad here
have exteasively analyzed the speeific effect RLPA may have on the anti-discrirmination sratutes
protaching oulr constituents. Accordingly, an sdditional hearing before the Committee is necessary
to permit the entire civil rights community to present a clear and complete description of the precise
harroe that RLPA may cause to enforcement of civil dghts laws,

As carrently drafted, RLPA could be used in civil rights cases 10 attempt to defeat the right
of an individusl or group to be free from disetimination on the badiz of gender, disability, ethnicity,
race or soee other statitonly protected calegory. Farmh.aiaﬁlmdwmmlmmldsmk
10 avoid liability for dscrimination by dalming protection under RLPA. In each case in which RLPA
Isinvoked ax 8 defensn, the plaintiff could overcome that defense only by showing rhat the particular
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civil rights statute in question furthers a compelling governmental interest, and is the least restrictive
means to achieve that compelling imerest, In essencs then, a civil rights case in which RLPA i3
voked may necessarily involve not just the ficts aboat the particular parties’ experiences, but alse
a defense of the goals and moans of the civil rights manste sought to be enforeed. Under this scensrio,
the plaintift wheo seeks to mmmmmmmmfbcmmwmma
underlying statute in order to have his or her rights vindicated,

Bven where civil rghts plaintifs could successfully prove that the spplicable anti-
maﬁmmmmmxsmmmmmmmsﬁmm
asociated with presemting such groof could Likely deter victims of digorimination from pursaing their
rights. The necessity of lifigating the issnes contaning the civil rights statute itsclf), in addition to
proving the undertying discrimination af 1ssug, could increase the time and costs associated with each
individual cass, and may have 2 substantial effect on the ability of victims of discrimination to obtain
counsed in civil rights eazes and to prosecute such cases successiully,

The fisll extent {0 which leghiraate claims of discamination may bo thwarted by the defense
srcated by RLPA should beevabuated by the Judiciary Committes. We believe that a hearing before
the Tudictary Conumitice 18 an important and necessary step in that ¢valuation,

Wae appreciate your continued support of the legal protections for the coramunities we |

represens and urge you to give ample consideration 10 the possibility that RLPA would frustrate some
of the pratections that together we have fought to establish and maintain, 'We look forwsand to
wirking with you as RUPA proteeds through the regular Committee procoss.

Sincerely,

Marcia Greenbargw Co-President,
NATIONAL WOMEN'S LAW crm

Artoniy Hemandex, Director and Gewal Counsel, .
MEXICAN MCAN LEGAL BEI’&NSE AND EDUCATICNAL FUND

Bebecen lezacs, i’cht:cai Director,
NA'I'I(}NAL GAY AND LESBIAN TASK FORCE

Elging Jones, Director-{ounsel,
NAACP LEGAL DEFENSE AND BBUC&‘II{}SAL FUND, INC.

Laura Murphy, Director, Washington Nativnal Office,
AMERICAN CIVIL LIB?RWS UNION

Hilary ska%:an,‘ Drirector, Washington Burga,

NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PECPLE
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- Shamna Smith, Exccutive Director,
NATIONAL FAIR HOUSING ALLIANCE

Pat Wright, Disability Rigits Educaticn and Defense Fuad, Ing., Co-Cheir,

Curtls Decker, National Association of Pretection and Advocacy Systems, Co-Chair,
Robert Herman, Paralyzed Vetersns of Ameries, Co-Chair,

Mark Richert, Amznican Feundation for the Blind, Co-Chair,

CONSORTHIM FOR {ITIZENS WITH DISABILITIES RIKGEETS TASK FORCE

Dardel Zingale, Exscutive Directar,
AIDS ACTION

Elizabeth Birch, Executive Director,
BUMAN RIGHTS CAMPAIGN

wsmxudidaw%méch&mbm -
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FAX TRANSMISSION

DATE: Seprember 14, 1999

TO: David Beier (456-6231)
Harold Creed (523.4224)
Menica Dixon (456-7044)
Maria Echeveste (456-6218)
Bob Hattoy (208-1821)
Fred Hochberg {(205-6802)
Ron Klain (456-7044)
Joe Lockhart (456.6423)
Sylvia Muaxthews (395-3888}
John Podusta (456-2883)
Bruce Reed (456-5542)
Marsha Seott (456.5558)
Richard Socarides (456-6218)
Tracy Thornton (456-2604}
Sandra Tharman {(456.2438)
Karen Tramonwno {(456-1907)

FROM: Winnie Stmheiberg

PAGES {Including Coverj: 4
MESSAGE:

FYI

Mary Beth Cahill {456-6218)
Tedd Dicdnson (703-305-8664)
Philip DuFour (456-6298)
Patricia FEwing {(456-2685)
Mancy Hernreich {456-6703)
Elaine Kaplan (653-5161)
Ann Lewis (456-1213)

Sean Maloney (456-2215)
Mioyen Moore (456-2983)
Julian Potter (456-9054)

Paul Richard (663-7101)
Donnga Shalala (690-72063)
Doug Sosnik {456-2330)
Kevin Thurm {696.7755)
Barry Toiv (456-6211)

Jesse White {(884-7653)

CONFIDENTIALITY HOTICE

This facsimile is intended only for wse by the addressee/s pamed above and may contain legally
privileged and/or confidendal information from the Human Rights Campaign. If you are net an
inteaded recipicnt, do not discloss, copy, distribute, or take any action in reliance on the document/s
hereby transmitied, Instead, please notify us at the above listed telephone number immediately in
order tn arcangs for the retars of this facsimile to us at no cost to you,

If you have any problem with this transmission, please call (202) 6284160 for HRC's main

swirchboard.
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WHITE HOUSE STAFFING MEMORANDUM

DATE: S- 2 ' ACTION/CONCURRENCE/COMMENT DUE BY: 5 =y
SUBJECT: Roada jans €2 QLaiwe Fudear | Vvep f]t 2N
ACTION, FYi , ACTION  FYI

VICE PRESIDENT 0 McCURRY a E/,
BOWLES @, O MeGINTY O O
MCLARTY 5 I NASH' | I

|, robEsTA & O RUFF o 0
MATHEWS E/ ) SHITH . i 0.
‘RAINES ] - REED L] "

BAER I SOSNIK & O

ECHAVESTE v - (- LBWIS 0 O
EMANUEL ® O YELLEN O
GIBBONS O O STREETT I R
HALE - . O KPRRT,TNG 0 D
HERMAN - o 0 o 0

|  HIGGINS o O VERVEER O O
HILLEY L] ] RADD & O
KLAIN « O TARULLO I I i
BERGER ] ] XAaEAN W O
LINDSEY B T O O B

REMARKS: o §<W . W » B . :

, {2 \w W R R g
RESPONSE: | RS

Siaff Secretary
Fat £.270Y)
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(May I Draft)

MEMORANDUM FOR ALL HEADS OF AGENCIES
SUBJIECT: =~ - Religious Exercise and Religious Expression in the Federal Workplace

Religious freedom is central to the American gystem of liberty, Our natiog's foundders

* erected the twin pillars of this freedom, guaranteeing the free exercise of religion and prohibiting

the establishment of religion by the state, in the very First Amendment to the Constitution,
I'hmughout our history, men and women have come to this nation to escape religions persecution
and secure this precious freedom, They and others have built » nation in which religious practices
and religious institutions have thrived — exactly because each individual has been able to choose
for himself or herself whether and, if 8o, how to worship,

In the four years I have served as Presideni, nothing has given me greater 3(3}! than the
efforts of this Administration, in tandem with a broad coalition of individuals and organizations,
to support freedom of religion. In 1993, T was proud to reaffirm the rightful and higtoric place of
religion throughout our society when I signed the Religious Freedom Restoration Act, which -
protects the exercise of religion from being inappropriately burdened. I 1995, 1 was similarly
proud to protect appropriate religious expression in the public schools when | direcied the
Secretary of Education to issue guidance to public school districts on the extent of permissible
prayer and other speech of a religious character.

Today I focus on the federal workplace, directing all heads of federal agencies to e&mz;iy
with Guidelines on Religious Exercise and Religious Expression in the Federal Workplace to be
distributed today by the Office of Persornmne! Management. All civilian executive branch
agencies, officials, and employees must follow these Guidelines carefully. Strict adherencs o
these Guidelines will ensure that federal emiployers will respect the rights of those who engage in
religious practices or éspouse religious beliefs, as well as those who refect religion altogether. In
particular, it estabhshes the following ;}m}cxp}es

First, federal emplovers shall permit employees (o engage in personal religious
expression (as they must permit other constitutionally valued expression) 1o the greatest extent
possible, consistent with interests in workplace efficiency and requirements of law. Of cousse,
work is for work, and an agency may restrict any speech that truly interferes with its ability o
perform nublic services. In addition, the agency may have a iegal obligation (o restrict certain
{orms of speech that intrude unduly on the legitimate rights of others, But when an apency
allows non-religious speech, because that speech does not impinge on these interests, the -
government alse usually must allow otherwise similar speech of a religious nature. The one
exccpti{m to this principle 3f neutrality -- an exception mandated by the Establishment Clause --
is when religious speech would lead a reasonable observer to conclude that the government is
endorsing religion. Subject to this exception, an Aagency may not typically subject religious
speech to greater restrictions than other speech entitled to full constitutional protection, and

_ therefore shall allow much of this speach to go forward,
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Second, federal employers may not discriminate in employment on the basis of religion.
Thig means that an sgency may not hire or refuse to hire, promote or refuse o promote, or
otherwise favor or disfavor a potential, current, or former employes because of his or her religion
or religious beliefs. 1t means that an agency, or any supervisor within the agency, may not
coerce an employee to participate in religious activities {or to refrain from participating in
otherwise permissible religious activities) by offering better (or threaiening worse) employment
gonditions. And it means that an agency shall prevent any supervisor or any employee from
engaging in religious harassment of creating, through the use of intimidation or pervasive or

. severe ridioule or insult, a relipiously hostile environment.

~ Third, an agency must reasonably accommodate employees’ religious practices. The
need for accommodation arises in many circumstances -- for exariiple, when work schedules

“interfers with Sabbath or other religious holiday observances or when work rules prevent an

emplovee from wearing religiously compelled dress. Once again, governmental interests in

. workplace efficiency may be at stake in such cases. But an agency, as specified in greater detail
inthe Guidelines, must always accommodate an employee’s religious practice in the absence of

non-speculative costs and may nead to accommodate even when doing so will impose some

hardship.

_All of these principles are related. All are but variants or applications of a single rule of
neutrality and fairmess — that federal employers shall treat employees with the same respect and
consideration, regardiess of their religious beliefs. Whether by allowing religious speech, -

. preventing religious coercion or harassment, or making accommodations o religious practice,

the govemment must act to ensure that the federal workplace is generous to foliowers of all
religions, as well ag to foliowers of none. The Guidelines will advance this goal. Although they

doubtless will leave unresolved many difficult questions, arising from specific factual contexts

and circumstances, they will clarify the obligations and appropriatz commitments of the
government, acting as an employer, o protect and enhance religious freedoms.,

William Isfferson Clinton




