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AFFIRMATIVE ACTION

Demacretic Fign

The Democratic Party is committed 1o ensuring that gll #.xmrtcans have the opportunity to achieve the American
dream. We strongly support local, state, and federal laws which promote equal opportunity for all Amenicans by
prohibiting diserimination based on race, gender, religion, ¢thnicity, disability, and sexval orientation, We
recognize, however, that whils these laws have helped our nation make real progress toward our goal of toual
opportunity, affirmative action is needed 10 nddress the systematic discrimination sgainst women and minontics
which stil) exasts in our country today. Although it hasn’t always been implemented perfectly, we are convinted
that affirmative action, donc night, can holp us p:m squal opporhuruty for women and minerities without
mfringing on the nghzs of others,

Democratic Accomplishments

The Demogratic Party has consistently supported economic policies which inercase sconomic opportunities for alf
Americans, Although Republicans quadrupled the federal deficit from $74 billion i 1980 1o $290 billion in 1852,
Diemacrats took an important first step towavd reducing this deficit in 1993 by passing & sound, deficit-reducing
budget - withour a single Republican vote. A3 a result, our nation’s federnl deficit has fallen by 77% in just four
and a half years while our nation’s unemployment rate has deapped 10 4.8% - the lowest in 24 years. In fact, our
1993 federal budger has belped reduce the unemployment rale among wamen, African-Amencans, and Hispanics
by 30%, 26%, and 34%, respoctively, since January 1993,

The Domocratic ?n;’%;r recognizes that syateratic diserimination against wornen and minoritics continues to plague
our counfry ~ even i sur current ora of economic prosperity. For this reason, we support affirmarive action
programs which moet the four standards of fairness which President Clinton owtlined last July: (1) no quotas in
theory or in practice; (2) no ilegal discriminarion of any kind, including reverse discrimination; (3) no preference
for people who are not qualified for any feb or other opportunity, and (4) as soon 43 a program has succseded, it
must be retired.

H

Demoeratic Goals !
We challenge all Americans to increase economic opportuntities for all Amenicans by suppomng President

Clinton’s 1997 bipartisap budget proposal. This proposal would balance tho federal budget in 2002 and mzks
important investments in our people by:

* extending the Medicars Trust Fund for st least 4 decads;

* providing Hope Scholarehip tax credits and 810,000 higher sducation wax deductions,
* offering 5 $500-per-child wx crediy; .

* funding health insurance for up to 3 rullion uninsured children; and

* protee.ing our nation’s strong public bealth and svironmental standirds,

We also challenge all Amencans to suppon. President Clinton's Initiative on Race. This Initiative will help build
one America in the 215t century by cxamining the state of race relations in the United States over the next yoar
and developing recommendations on how to piromate equal opportunity for al] Americans.

Republican Position |

Republicans huve consistently oppossd Demormtie sfforta to promote equal uppommlty tbr wornen and
nenoritics. Although Republicans failed to eliminate all foderal affivmative action programs in the U.S. Congress
fast year, they were successful in chiminating affirmative action in education throughout California. As a3 result,
the pumber of African-Americon students entering law school at Beckeley and UCLA next year hag declined by
20% while the number of Hispanic students entering these schools next year has fallen by 50% and 32%,
respectively. Nonctheless, Republicans are trying, once again, to eliminate sl federal affirmative action progrants
i the US. Congress,

MLEL 2 g
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; THE WHITE HOUSE
WASHINGTON

i
; Tune 4, 1997

MEMQRAND!EM FOR THE PRESIDENT

CHARLES F.C. RUFFCM:, ’w&,

FROM:
l DAWN CHIRWA
i BILL MARSHALL WW«
CcC: ERSK!NE BOWLES
' i SYLVIA MATHEWS
SUBJECT: f 1. Board of Education of the Township of Piscataway v. Taxman
Adarand y, Peng -
i 2
i
L] !

We wanted to inform you of the Justice Department’s intention 1o file tomorrow,
Thursday, June 5, 1997, a brief as gmicus cugiag in the case of Piscataway v. Taxman, The
current brief is belng filed pursuant to a Supreme Court order, entered on January 21, 1597,
requesting the views of the United States in the case.

Briefly, the case arose after the Piscataway school board decided to efiminate a position .
within the business department of the district’s high school. Faced with two teachers who were
equally qualified and similarly situated with respect to seniority -~ one white and one black - the
board decided to retain the black teacher in favor of the white teacher on affirmative action
grounds, The be&ré stated that affirmative action was warranted in this case in order to preserve
a racially dlverse business depariment within the high school. -

Taxman filed suit and won at the district kevel and the school board appealed to the Third
Circuit, In 1992, at the district court level, the Justice Department joined the case on Taxman's
behalf. On appeal, however, Justice ided with the school board and submitted a brief defending a
school’s ability to use affirmative action -~ both in hiring and lay-off situations -~ for purposes of
promoting racial diversity, The Third Circuit dismissed Justice from the case and ruled in favor of
Taxman on the merits. The court held that non-remedial affirmative action is impermissible under
Title VII. The school board has petitioned for gertiorar.

In the é)rief to be filed tomorrow, Justice argues that gertiorar should not be granted
because this case i not an appropriate vehicle for the Supreme Court to decide the irnportant
guestion of whether Title V1II permits non-remedial affirmative action, Justice’s rationale i3 that
because of its inadequate record and its unique factual circumstances, the case is not suitable to .
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further the prmcnples announced in cur post-Adarand memorandum which sets forth

Admnigtration policy on the appropriate use of affirmative action. (Justice’s brief was filed after

the Office of Legal Counsel gestw&siamnd memorandum was finalized}). Therefore, Justice’s brief

does not need (o address the same issue it addressed before the Third Circuit; 1g whether

affirmative ac’twn 15 pereissible m this particular case.

We belicve that this brief achieves two necessary goals: (1) answering the Court’s request;
and {2} forestalling potential criticism that Justice has distanced itselfl from its position before the
cireuit court. It aim represents 2 sound legal position. Because of iis umque and troublesome
facts, Piscataway does not invite a favorsble decision on affirmative action, For this reason, it is
notable that no ?wﬁ rights organizations are filing briefs in support of the school board in the case.

I Adarand Construetors. In, v, Pen

On Menday, the district court for the District of Colorado ruled on Adamnd,y_uﬁm
which had been remanded back 1o the digtrict court by the U8, Supreme Court in order to review
the Department of Transportation affirmative action program at issue under a “strict scmtmy

- standard. The d:stttct court found that while there was a compelizng governmental interest in this

program, it was, 'unconstitutional under the strict soeutiny standard because it was not narrowly
tailored. Among other aspects of the affirmative action program which the court found troubling,

. the court ruled that the statutory presumption which provides that members of specified racial

minoriies are prequmsé to be secna!!y and economically disadvantaged was not narrowly tailored.

Thus, although the court’s finding that there is 8 ccmpeiimg gavemmeatai interest in
affirmative action programs is encouraging, the finding that the statutory presumption
undergirding the federal government’s 8DB programs fails the nasrow tailoring prong of strict
scrutiny is extremely iroubling In addition, the court entered an injunciton against the particular
'I"z‘anspcrzazzon program z¢ issue. However, the court left unclear how broadly the injunction
applies -- i.e. whether it applies to all federal programs which contain the m;zaiiy based
pmsumptzzm including 8(a} and other federal SDB programs.

* The i)epanmem of Justice intends to file a Motion to charify the extent of the court’s
ijunction. Once the motion is decided, Justice will review what further litigation steps are
appropriate. We also believe that Justice’s procurement reform proposal will address most,
although possibil}; not all, of the constitutional protdems found by the court,
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OEPAFTMENT OFJUSTICE
Proposed Retorms 10 Affirmative
AcWior s Feders! Procurement

Ay Depsriment of Justice,

- mCrcee: Public setice and iavitation for

resctions and views. -

» authority to promoie the participation of

BrEiasy: The proposs) set forth harein
o sedormn effirmative sction in fedars!
procaregent has been designed to
sare complianey with the
cmstitutionas! standards astablished by
the Sapreme Court in Adaresd
Constructors, Ieg, v. Peis, 115 5. G
2007 (1085}, The proposad strusture,
which bas beery duveloped by the Justios
Lhwpartment, will foree 8 mode! for
amegnlireg the effirmative action
prowisions of the Feders! Acquisition
Frguiation sand the Defanse Federal
Acqpuisition Regulation Supplement. - -
DAYES: Comment Dlate: Reactions snd
wiews i the propesed modei must be
sobmitied in writing 1o the address
bedow by July 22, 1095

ADIWESSES: Inlerested parties should
subenit written comments io Mazk
Grass, (ffics of the Aszsistant Aiftomey
Lamerat o Civil Bighis, PO, Box 85808,
Waudbington, D.C. 20025-5808, telafax
£rexi) 07-2839,

FOR FIRITHER SEORMATION GOMTACY.
Mk Grows, Offion of tha Assiztent
Atborney Ceaern] for Civil Rights, 0L,
Box 65808, Washington, D.C. 20435-
S5o08. telafax (202] 3072839,
Patrondvction

In Adcerand, the Supreme Cou
exxtenciedt strios judicial serutiny to
fechexal affinpative sction progrems that
me ecizd o elhunic criterin as & hasiy for
decisionmaking. ko procussment, this
meRas thal any use of e in the
decizion to awerd & coatrsct s subject
o eyict sorvtiny. Under sirict seratiny,
wey Sdnral’ that make race s
bexis for contrsct decisionmaking rust
be nimerowly taiiored to serve n
i arnmant interest,

Thraogh s initial authorization of

. the een of section Blel of the Small

Businera: Act to expeng tiss

- bow minarity-owsed Brins snd
rowsactments of this snd other programs
dasigned to sssist sach businesses,
Congrass hins repoatodly made the

© Jacdgment that mos-cogscious federal

procurement programns are seedod 1o
remody the o of discriminstion that
havn raised artificial barriers ta the
formation, development sud wtilization
of businesses swred by mincrities and
other socially disedvaniaged
individuals, [n repeatad legisiative
enactments, , amang othar
mensures, estabhisbed goals and granted

+
|
|
i
i
!

#

- v oh

Smull Disadvanteged Businesses (SDBs)
tn procurement for the Dapartment of
Defanse, NASA and the Cosst Guard. It
als0 snaciad the Surface Trangportasion
Assigtance Act of 1962, the Surfsce
Transportatizn and Uniform Relocatian
Assistance Act of 1987 asd the
Intérmodsl Surface Transporision
Efficiency Act of 1991, esch of which
sustessively suthorized & goal for '
participation by Dissdvantaged Businass
Enterprises. Congress also inginded
simiiar provisions in the Alrport snd
Aireay Improvement Act of 1382 with
respact {5 procuremont regarding sirport
devalopment snd tonoessions, Undar
Section ¥5{g) of the Smal! Business Asx,
15 LLS.C. 644(g). Congress has
sstablished goals for SDB participation
in gpency procarement. Finalty, lo 1604,
Congrass enncied the Federal
Acquisition Strearniining Act (FASA),
which extended gensrelly {n fedarsl
sgencies suthority to conduct various
FACO-UNNAIONS pivTenent sctivities,
The purpose of this measure was 1o
iacititate the schievemant of goals for
SOB pertivipation establishad for -
agencies pursuant o Section 14{z} of the
Smail Businass Azt :

Based upen these congressionn)
actions, the legisiative history
supporting them., and tho evidence
avaiisbie to Congress, this congressionel
judgment is credible and
constitutionally defensible. Indeed, the
survey of currenty aveilable wvidenes
cunducted by the Justios Departient .+ -
since the Adarend dacision, tadluding
tha review of mumorous studdies
nfddikmmm;m‘ tiop m&ﬁ;&@ iste
a0 governments ot tha
nution, leads o the concluaton et in
the absonics of effirmative remedial
siforis, faders contracting would
unquastionably reflect the continning
fuipact of discrimination st has
parsisted over sn axtended period, For
purposes of these proposed reforms,
thorofore, the Justios Deparimant takes
a5 & cupstitutionally fustified premise
st affirmative action in federsl

rocuroent is nacessary, and that the
aral government bas & compaliing
interost to act on that basis in the award
of feddaral contrasts.!

Subject to cortain Ramiory lmitations
{that sre disenssed below), Congress has
leegely keft to (e oxecutive agencies the
datorminstién of how ty achisve the
remadiai goals that it biss establighed.

The Court in Adarand made clesr thal,
avan when thare s 8 constitytionally

 Set furth s 25 xppwndix 16 thla nodos i a
prellminay survey of evidance wbiishing tha
coirnpmliing interw for allivenatien sodon in Sederal
BrOCRIeIRAN,

-

susteinabiv compalling interes)
supporting the use of face in
decisionmaking, Any such programs
must ba parrowiy milored to mpo Sun
interosl. We Have focusad, therefore. nn
ensuring that the means of ssrving the
congressionally mandated intereg in
this area are narrowly tilloted to mewt
that objoctive. This task mum he mken
vary seriously, Adorend made clise that
Congress has the suthority 2 use rmoe-
consticus decisionmeking to remeds
the effocts of past and present
discriminstion but emphssized that
such decigionmaking must be doos
carefully. This Administration 4s
comptitted to ensuring that
discriminatory bemiers ¢ the
opportunity of teinerity-ownod G
wy oliminated and the maximum 7
opportunities possible under the v wre’
maintnined, Our focus, therefom, s
been on ereating & structurs for rece-
GoRsCious procurement that will meot
the congressionelly determined
oljective in a manner that will sureive

- constitutions] sorutiny,

In giving content to the narrow
laiinring preag of strict sorutiny, coury
have identified six principsl factons (1)
Whethar the govermmen? considered
race noutrel alternatives and determined
that they would prove insufficiant
before rasorting 1o tare-ranscious
sction; (2) the scope of the gmgam o
whather il is flexibin: (3) whether moe
in relied upon as the sole factor in

" wligibility, or whather it is used a5 ong

fwcter in the elipihility determinatioe;
{4} whother sny numerioal targst is
rsasonably rofated i the namber of
qualified minoities in the spplicable
pooh: (8) whather the duration of the
progrem is limited snd whether i1 is
subdoct to periodic review: snd {6} the
exiant of toe burden imposed on
aunbessficiarios of ths program. Notall
of those factors w1y relevant in evary
ciroumstance and couts generally
consider 8 etrong showing with respecy
to most of the factors o bo sufficient,
This proposal, hawever, respends tosdl
six fsctors, )

* The Department of Deflense {Dsl¥),
which conducts # substantis! majority of
the federn] ent’s procuremant,
wus the focys of inital post- Adorand
camplisace nctiens by the federa!
goverment. in particuisr, Do) acting
pursusnt to suthority granted 23'1:;1
ULS.C, §23237 had developed through

T —
¥ Sortins 3323 eiablebos o Bve pescen: gyl lor
Dol} tamuacting witk weall dissdvaninged
Dazsicansan (ST 7 und suthorizes Dol 1o et
o contesets wiing e Baa full andt apan
worapetities procedures * ¥ and parnial s sadet
For [5D8a] " Section 2223 stains Bl Lhe coyr of
yeing such s ure may ot exwceed G mazke
wrics by mane than ten pezoent. ) sathosizes tbe

(LN
L
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» practics known as the "nile
ol toor.™ Pursuant 1o the rels of two,
whuswever 1 contract officer sould
identify two or more SDBs that were
quaiified 1o bid on A project 8t 4 price
witkin 10% of fair market price, the
officer was reguired 10 sot the contract
sxide for b!&émg exclusively by SDBs,
Iincher section 2323, firms owned by
hr.hwdwll& from designated recial
ps arc presumad (o be
ors may antor e program by
ubksiung that li;w are socsally and
wooncmically disadvantsged. After
ooasultation with the Department of
Justion, Dall suspended ass of thm ruls
ol Wobﬂ 1995. dod 1B
i 1934 oxten £ =
sifirmative action authority grantad Dold
by soction 2323 to 2t} agencies of the
fuciers) 0t through ansciment
of the Pederal Acgaisition Streamiining -
Act fFASA), Public Law Mo, 103-355,
soc. 7302, 108 Stet. 3243, 15 US.C. f44
wote.* Because of Adarand end the slfont
o vewiew fodara) afﬁmgé\m action
progesens iz light of what decision,
ogulstivas to implemant the aflirmative
wction autharily granted by FASA bave
bewss defayed. Sen 80 Fod, Reg. 445258,
48259 {S& . 18, 1994} This pro

<
.,

" peowides the basis for those tions.
The proposed structure will
swoonsarily affect & wide maoge of

measures that promote minarity

tion in gawmmeni ccnt:actmg
ﬂmmgg. Face-conscions wweans. Taking
Do} as an menmple, approximatsly one-
vixth of contracting wiga minority-
_ owned frms in 1994 resuited fom use
of this wile of tws. The mejoriry of
dellars to mincrity firms wes swarded
by DoD thraugh other means: direct
vompetitive swards, the Smali Business
Administration's {SBA] section 8{a}
program, submazzwzitzg pursiani 1o

wdﬁm&wm&-mum. .
pezoesiage kot any ledustry cxtegocy il avalishle
Fenosreatuon z:tu:ly Terdicates that axtsdissdvnninged
el Buosismes enrcerny i fuch industry oningery

e baing deniad & reasonalie sppattonity
Wi Gty for CRDIECTS baciiete F thw e af that
parandags i e agptiontion of this paragraph.”

‘wmmmaw

* swimrence The J5nguige m?mazwmz
usinems ACt, whtich soatse that members of
dmignaind racial or sinic psmpmmmn&w
o wecially and woomoanicaily dissdvassaged.
M}Mhh&ﬁmmalﬁaw
w0 be S,

* FABA stutwa that In ot $trecithawe gl fo
KIS participation o peacummmst negotisted with
Gon Seeati Brainess Admlnistreting, a0
woiar Inis SHDIECU ud & 22:&4::&11];11:!%
upen tamspeziidsn by ree soxnpetitian ko
such ewards o mﬁ} bwln(:i:‘mmad [T
conrrolied by socla iy end sconemicslly

dissdwas a&%dmwmm
HNINCT of wection & of the Small Dusizess Act 4%

ELS.C. 007E and §5) 4 price svelualion prefwancs |
s (8 exoess of 10 parownt whan swalsating an ofisr
ewonivadt from such & snall barinew oo s the
pwncds of an nareetrioiad soliviation” o,

g{t::gmm are reguired to astabiish

“aguncy may

soction B(d) of tha Small Business Act,
and 8 prico credit applied pursuant te

- gection 3322, With the exsaption of

direct compatitive awerds {which do not
taka raoe Loto accountl, sciivities
pursusnt to all of thess mathoads will be
affeciod by the proposed refomss.®

Tha 8ia; program morits special
mention ot the outsot, This grogram .
sarves & purposs that is distinct from

- that sarvad by ganeral SDB programs.

The 8{a) program is designed to sasist -
the development af busicesses owned
by socfally and economically
disadvantaged individuals. Ta this end.
the peogram is targeied ovward coneeTns
that are more disady

sconcmically than other 558¢ (e.g. the
standard for aconomic disadvantage for
enfry into 8is] is an owner's net warth
of $25¢,000 compared 1o $750,000 for_ |
SDB programs}. Patticipatiis i the

{ness development plans and are
sligible for technical, Snancial, snd
practical axsistance, and may compete
in « shaitarad murket for » limited time
pafors mting frvvg the progranm.
Ewh 01 these aspects of the program is

wd 1o assist the businese in
dwa aping the technical and practical

. experisnce nscassary to become vishle

without assistavon. By vontrast, the
genoeral SDE program is & procuremsnt
program, designad 1o sesist the
govarnmant in Rnding firms capable of

‘providing needed services, while, #t the

saime tine, bal ing o addresg the . -
traditional exclusion of mimritym

ﬁy‘?i?fa?pl: rg:;:m of the gfap)

. become subject to the

io the mwxmdwibodhiw h:t

addition, the SBA Is wo o
strengthen | agningt food and
to ensurathat the Bla) prograni serves is
of the developraent of
asses owned by individuels who
ars socially end mzwmiml.ly
disadvants

Becauss Bt}?e propesed reforms mrv
brosad and cover s number of different
sublocts mlstod to sfirmative action in
foders] grocuremont. the fustios
l?)a sut iz seeking conunenis on

of the aspects 0(3 the propossl,
(':ammanzs will be takan into sacoount in

* Thi acdresni oty wWhrmstive srdios
in thar povkrumest’s own direct
. I doss ot «iﬁ:ua aﬂ‘mﬁn [
] kid ing that if undericken

#ata and focuiities pemmz 0 DINEEAE L6
t’&z& such antitles recalve Fande from beders
qmz:zu {a.. the Dinndvrninged Businan

progrus that the Department of

T&mpm‘;i&aa admtininteer purseant w the
Intermogst Syrtece Hon Act uf
1905 Pub. L. M. $02~240, paction 10031k, 04
Stat, 19191974, and the Airpors and Alrwsy

. Improvemen: Act of 1982, 40 USLE. $7301 et aq ).

the formauistion of revised procursment
rmgulations.

Overview of Struciure
Fho SDB reform outlingd herein

T involves five maior wg;cs (1)

Cartification and eligivility; (2)
beachamark limitations; {3 machanisms

- for increasing miperily oppuctunity; (45

the intarsciion of benchmark Hmitations
wnd machanizms; and {8} susach avd
tachnicel assistance. Tha proposed
structure incorporaies thase elements
into a systewm thst farthers the
President’s commitment to ensuring
aqual opportunity in contracting,
rezponds to the courts’ aarrow Iailoriag

requiremeiis, and is fithfsl to smwwy
suthority.

' TR
1. Bligibitity and Certification * 5
A2 present, while s wm&mu&hﬁu

-

its eligibility cortifiod by the SBA to

participets in the 8(n] program, s ix
no similar certification requiremant Jor
participation in SDB programs, Linder
urrent practice, Gnns simply chock s
box ta 1genufy thamaslves ns SDB%
whan bidding for faders] conirects or
8{d} subcontrects. Beform of this
corifoation process it peaded to assure
that moet constitutional and
stonitory ohjectives. While the basic
eloments of abigibility under thase
programs sre slatutarily detarmined,

cdns bave discretion 1 Impose
significent sdditional controls and to

. aatablish machenisms to assure that the

Statutory criteris ave in {act met.

“The SHA will comtinne as the sole
mgency with suthority to centify firms for
the 8lal progmam, The following
discussl on, therefore, ooncems only
eertificetion o SDE's that axe not
participants ity the 8lal i

Ench bid that an SIS wb’mts toan
agency, of i & prima contractor seeking
to fulfilt 8id} subcontracting chligations,
will have 1o be socompanied by » form
cortifying thet the concern quaiifissasa

X mall disndvarisged business under

gbihty standards that will be
lished by the $BA. The standards
m& certification fores will aliow B(a}
participanty to qualify sstomatically for
SDB . Orthers will be required |
{o ssteblish their eligibility by
submiting required stalementz and
documsutstion.

When a concern has been certified by
an rgenicy s shigibla for SIB programs,
its name will be sntared ints a central

' on-iine tegister tn bw maintained by

SBA. That certificstion will be valid for
o of up 1o three years during
which time registered firms will have
only 1o complete a portion of the ferm
confirming the contimed validity of
that certification to participate in SDB
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o el mysgemcy Afll L
application will bevo 10 be wabmitted i
wn agency svery thres yesrs 1o maintain
ai:pbsbzy i

A.&wal mdmmm»m

mmbm; cfd&signatad winerity
groups seeking to participsts in SDB
md 81} programs will cantinas to fall
within the strtutonily mandated '
prasumpdion of soctel snd sconomic
disadvantapo.b This presumption is
rsbuttable as 10 both forns of
disadvastagn. The form wili ask the

Ephmt to identify the group

catian triggaring o presumplion
of social snd am?amzic :hsndnntgga *

s addition. (e form will enumarsis the
obieCtive critaria constituting scosomic

Jissdvantsge .anrd.u:g t SBA&
siandards and sdvise e spplicant thet

the presumption of such dissdvantage is
rebutipble nnd any challenge to the
individusi’s SOB status be resotved
o the heusis of these criteria. Challangas
would be processed through axistiog
5BA challunge mechanisms,
tadmdusix whi do oot fall within the
statutory prosumpiion will be required

10 estsblish and sconesnic 7
dissdvantsgs by mswmg » serios of
damunmtiz:g
. Qumstions regardin,

mocial (h yvaniage will be incluged in
the standsrd certification fonm, Pursuamt
to carrent practics, individuals who do
not fail within o jmmpﬁan minst
© prove their sociel disadvantage by claer
srd vonvincing svidence. Thel stendard
will b chsnged (o lgm’mitpmaibya
grance of the svi
SBA currently bag criteris for

pvalasting sovial disadeantags. SHA
will condurt treining seminars designad
to instruct personual from other

sguocies oo the provedures for jaking |

oligibility detenniosticns. Individuals
who do not fall within the statutory

presupption will else bo raquimd ta
ie:mﬂmle that thay ma%mﬁ

dventaged nmmlmg 0 ths criierda

aeiablished by SBA.

Ageacies will have discretion to
dicida which officisd within the apsacy
will have authority to determine

whether “noz:-pmmod" individuals

« ok PAGA and 10 USKE smww N

+ werplicis relewnica Use deBinifion of social end

s disdventege covtsiswd L mction Bd] of
tha Small Businam At Parsiin o wecsion 8245
toesoers of dea ad ETOUDSE Wy Prese 10 b
bath socisdly = mmiallydlw&nmm

thise frwening rebuittable. By o
the Ba) ﬁmwp‘m

rabunabey pewumed e besnciaily dissdoniged,
buzt muai seinhliah 1that ﬂaymmmig
disadrantaged.

’umam gy (0 of Beve b

smmwzﬁz&mmiamwudm
deral pantreciy.

f

i
|
ol

- can show

=7 arg eocially and sconomically

disadvantsgad U In mas? instanses, the
contracting officer should nad have finsl
authority to make the delasmination: the
provedurs must, however, lscilitels
quick decisions 34 thm the pracurement
procass will not ba delayed snd
applicants will have s fair spportunity
to compets. An wgency may wish (o
askign this resgonsibility to its Offlcs of
Small and Disadvantagod Busindss
Uidization. The SBA will answar
inquiries regarding eligibiiity

. etarminstions and the prosuring

sganucy will resin the shility o refler
Ephmuﬁm 10 ths SBA for finel
igibitity determinations through the
protost proceduraes now in plecs, n the
alternstive, an agency may entsr foto an
anit with SBA to bavs SBA make
sl determinetions, inchuding the injtial
determination of etigibility,

B. Orwnership and Controf

151 addition %o submmitiiog the form
doscribod above, avery applicant wili be
requirad to submit with sach bid e
rentification that tha buginess is ownad
wnd controdled by the designsted
socinlly and economicell
disadvantaged individuais a3 those
terass ar defined by the SBA's
standards for ownsrship and contrel st -
1ICFR 124,103 snd 124134 ¥ Buch s
mmﬁc:gon must come h;ixm an Sl?lgh
epproved arganization, & lisl of w

wiil be majutsined by the SHA, In crdar™
5] be approved by the S8A to
pwnershipend control, (1) the wzi:,y
must certify awnarchip and control
seordifg to the suindards
by the S84 for the 8la} program {123
GFR, 124,303 and 124.104); (2 the
anitity's contifications most have besn
woeapted bry & sista or local govermument
of & majksr peivate contracior and (3) the
entity must not have bden di ualiﬁed
by any governunent authariiy
making cortifications within Lbe Fasz
five yuars. Such entities may includs
privste srganizations, the SBA {in

‘ m the B{s) program], aotitias that

ourtificetions for pesticipation

‘ izx the Departiant of Tmzspomucn %

disadvantaged business enterpriss

* The Rorvn skt wwch incdlividusly ey i0 somplete
wifl aak wiiber they prwrioualy v appiied for
S04 pertification and beer seinceed o aocepied. &
swincted foen wrill ool tw parsitred o ve-apniy ke
oarilBeatian Kot ons yeer ofer topction, snles it
CHCUMmARICH,

* The sandard curtification forvrs with - .
aczerarnodats vas stigibiiny criterion pectllar o
the D0Trs SO progmin ander 19 .50, 232%—that
the mjarity of sarnings max directly wocrse ls the
scinily end w ¥t
tndividuals tha: own sontrol the consern. The
mdl.n:l wrtifiaation foven will scoomenadate 1kis

z‘ adiag « Del-specific saction
uqulﬁag LAHWRTT 10 STIe$ dm the malority of
tha firm's surningy do Aow in e manoer.

.
N ———

("DBE"} program, or states o Jocalities,
s long a5 the centification addposms the
standsrds for ownership and contrel
promulgaisd by the SHA,

Thls procsdure Is intended to bke
advantege of the extensive nerwoark of
wortifying satities already o exisenon,
At progent, firms mey hava (0 obtxin
sevarnl diffezect cortifications sz they
puree & mix of private and public
contragts. While It {s clear that s comtro)
mochanist is nosded o protedt sgaingt
freud, it makes littde sanse o croste a
uew federu] huresugracy to perfors
work that is zzimad{ being done end @
arect axother hardis the? an SDB muet
claar before qualifying for & fadaral .
watrsct The limited resources of e -
fodural government and of SDBx wh
crastion of such a &umumcg
rounterproductive.

To pelice the quality n!wﬁﬁmm
SBA will conduct periadic audits of
certiiving organizations. Any entity mey
zubmit informstion to the SBA (o an
affort 16 persusda the agency to infiiate
such sn sudit

As & means of anguring that the
identified socislly and enonomically
dissdvantaged individuals retain
ownarship and control ol s frm. s
eertification of ownarship and contral
will b valid for o mexdimum of three

from thoe dads it was issuod,
o firms will he required to

 meerlify thetr sligibility by submitting =
0 full epplication, including an updeted
, tertification of ownership snd control,

wvnry thres yaors,
€. Challenges

Whare & SDE is the zpparent
suctessiul sfferor ou & contrecy, the
name f thai finn and of the entity that
cartified {s ownorship and controt will
B¢ n matter of public record. SBA
regulations currently allow any concem
ihat subroitted an offer to protest the
ohigibility of an SDE that recaives o
contract through s SOB program, The
procuring ngency or SBA may also
protest the sligibility of an SDB.
Individusls or organizations thet did not
submit & bid for the contract in quastion
may submit informetion to the
proouring aganey in an effort to
canvines the agency to initigie &
protest.'® The SEA’s Division of
Prograss Cartification wed Eligibiliey
witl process any protest that contains

#The protwste rustemplaied tn the discoesion
Bers mlate only i owtifleation ahd ehigibilite. The
dlacuwnian done aot alaie to protels ta ather
Isatures of the praposed teforma 1ha mighi be
exland thenuigh sxiating bid protest procedurms or
theough setiona undesthe Adminisirasive
Procedure A,
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specsfic, Mctal allogations that the
<omcern i ot sligible for the program.

Grounds for an eligibility protest may
jmciudse, but &re et limited to, evidencs
» The ownars of the firm sre not in
fncy wocially or economicelly
doadvantaged;

» The finn is not ewned sad
cemtrolnd by the individuals who mest
Zon definition of sucial and sconsmic
digndvantage;

» The disadvantaged firm has acied,
o ks #2ing. ac s font compeny by
failing 1o coxn plote required percentages
of the wark contracted {0 the concem. !

Upon revmiving s protest supported by
spocifis actun) informetion, the SBA
weill make w0 &éissbiiizy éﬂem;zj&nmzhm
b sxamining documentation G
SW inchxling, for exsmple, personsl’
mod basiess Snancial ststemonts,
Wssitess records, ownership
certifications, and other infarmation
doamed pecessary 1o permit a
detarinination as 1o the ligibility of the
firm. Current regulations require the
S84 10 make s defermsination
coneerning the eligibility of the frm
within 15 days of the filing of the
chalienge or notify the contrecting
offiooe of sey delay, )

. Enfowoummnt

Finslly, there must be 2 coneurted
affont to excforee tha law ageins?
tudividuads whe prosant freuduient
imforreation $o the government. The
existencr of & meaningfyl tireatof

thows for falseiy clsiming SDB
stutes, o Sor Faudulently using an SDB
ms a broed in ordsr to ohiaip Contradts,
will do muck to susure that the program
benefits thows for whom it is designaed, |
To this end, there will be an enbanced
efkort by SBA and the Depariment of
Jastice o ddentify and Jmﬁus
boctividuals frauduiently
misrapresemnting information in ordss to
absaiy cooteacts through ag SOB
program, Awy individual may forward
soch e miswpresantatios to the
preocring agency contrscdng officer or
Ws inspector ganers],

iy, the Inspectar Genarsl of SBA
will redey ovidence of misropresentation
that smapges through the chalienge
procadure o otharwise to the
Dpartrorst of fustica. In its

* Vo by dow ss0h & chalinngs would be ot
CRE 390, wiich ragyires ooepletion of 2

“imprisotent o
G

* for sach industry

. enforcemeant, the Depariment of Justice
~will ensure that it pursuss to the sxtent

pormitted by Jaw aii of the pantics
responsibie fot Baudulent ar sham

« trepsactions.

Panalties for mistepresentations in
this atez warn incressed by the Business
Opportunity Dovelopment and Ref

© At of 1988 and inciude: -

{11 A fine of a? 1o $504,000,
up 1o 10 yeurs. or both,
J Suspension and debarment from
Federsl contracting (48 TF.R. pt, 9.4
£3) Insligibility to participate in any
or setivity conducted under the
authority of the Smafl Husiness Act or
the §mall Business Ivvastinent Act of
1958 for s period of ug to Lhres years:
and
(4) Administrative remedies
gﬁmﬁb@d by the Program Fraud Civil
modiss Act of 1966 {31 L.E.C. 3801
3812
Ennwing and willful foudulent |
satemants or represontations mey
aubjoct an individual to criminal
penaltiss, includiag imprisonment for
up to Bep ysars, pursugnt o 18 USC.
1001. in addition, knowing
misrepressntations 1o obisin payment
from thae fedor] government may violste
the False Claims Agt, 31 .5.C. 3724,
and subject the clsimaal to civil
penaltios and trebis damages.

1. Benwchenark Limils
Albough Congress has mede the
judgmeni that alfinmative race.

faderal contracting. the uss of race must
be narrowly tailored. The fodernd - © 7

| gOvarninent cperates undur rﬂ v

statutery mandaste io achievs -
“maxisam practical ty* for
3bE sipation &nd thet cvarsll

is trapysleted into spacific
sgracy-by-agency gosls. Some specific

programs operats under statutonily

proscribed goals ¥ To the extont tha!

Paep-COnBCious measures (geiog beyond
outroach and technical nasistance} are
utiiized tg el thess oshisctives,

- Limitstions must be esiablished to
coneply with narrow tatloring

‘rements,
“To this end, the proposal relios on

dewolopment of e set of specific

delines to limil, where appropriate,

1w of MCE-CONSCINUE MdasuTes in
spacific sress of federal procurement.
The Hmits, or “‘benchmarks rwill be sat
fur the entire
government. Ths Department of

LT T of couuscy saivition bry the
e & bootract thrgigh u stral) Dasl
ot it o e 0665 £ el srust be

rogram.
owmtad o mach contencty that lenioe dea emetnt of
T s aies i b xgad o inci
14, it wil o inalade
oitracts waksdwd throogh the reloiawd 508
PO &5 wnkdl.

1550, g, SCUSC 2303 (A% goal B Dol
entrecting with SOB); Intwrmedal Surlacs
Tranaporisiion EMciency Ace of 1991, Pub L No.

02240, 195 Siak, 1014 {H0% goul for Bighivey
roRaSurTion pruecte tarrindg oul divectiy by the
Pepararant of Treaspotistionl.

Commarca, in consuitalion with the
Ganaral Servicss Administration 654}
and SBA, will sstablish epprapriata
benchmark imitation figures for sach
industry and report tha 10 the Office
of Fedartl Procurement Policy (OFPPL

, which will publish and dissemingts e
final bonchmark figures. Each industy
benchmerk Hmitstion will represend tee
fovel of minority contracting thet om
would reasonshly expect 1o Gnd ins
market shsent discrimingtion or its
effects. Benchmark Umitations will
provide the basis for comparisnn with
actual minorily paricipation in
procurminent in that industry land,
whore 2pprogriate, 1o a region),

In astablishing the benchmark
limitaticas, the first step is to defiow’ . |
whethst industries eperaiy eccording ks
regions! or naticzal markets, o pe :
industries will be defined sceo ®©
twordigit Standerd industria)
Chassifcation [SH2 codes. Based o the
ovidencs, it appunrs tha! most fedars)
vontracting is conducted 4o & antiood
basis. We also stant from the view,
reflscted in o variety of fedeml poliches.,
that fndaral contracting should
angcourige the developmant of nationat
markets whsrever foasible. Whare data
indicate, howsver, that an industry
vperstes pegionally, the banchmas.
limitations will be established by

$i. . '
mﬁﬁaridmﬂ.fymg’ ths markets, the

© - wysmeen will then mossure, uring

G ly census dats, the capsacity of
conscious Measirss are neoded i w y B e

s Operating in sach marke! that s
Wnodog; sinorities. In estimating
capecity, & number of factors will be
exzmined. Most significant, of course,
will be the pumber of minority SDBy
avatiable and qualifisd 1o m
govarmment contrests.t? In ganeral, it
#p émm sppropriate ta look et tha
industry in gueston and identify the
smallest fren that has won a governmemt
coniract in that industry in the last three
ynars, Firms thel are sigaificantly
srsiisr would be presumed (o be
usaguelified to perlonn governmem
contracts in that industry. While
keceping i mmind that capacity is nat
fixod, it will also be important t5 ook
al measures sush ag the number of
empioyess and amount of ravatives,

In sddition to caloulating the capacity
of existing minority frms, the proposed
sysiam will exansine evidence, if any.

demonstreting that minority business
formstion #nd operslion in e sgecific
indualry has bewes suppressed by

it Sar theas pirpoees. the caicuiztion of the
putwber of minortygwied firms will ot indiude
earporations ownad by federiiiv-recognized Matrew
Azsaricas tribes end Alsshan Naliva villages
Bidgiog coelils o sutk sorparetions are not
subiact lo the Adormad sirict soroling wiandasg
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discrinpiption. This wvidence may
doclude dirmct svidence of
discrimination in the private and public
woctors in such aroas 85 obisining credit,
sarety puarantess and Hoonses, U may
siso inchude evidence of discriminstion
i pricing and contract swards. In
addition, the evidence may include the
resuls of regression snalysis techniquas
similer 16 thow used in stete studiss of.
discrimination in procurement. That
form of snalysis holds constant & variety
of varishies that might affect business
kersnstion s that the affect of moo Can
be isclaed. .
The combination of exdsting minority
enpacity wnd, whers applicshle. the
wtimated effect of rece in anp mmng
minarity business sctivity in
iodustry witl form the bmcizmari
hmntaﬁma Aithough thers is no
jpmw&y to calcuints the
iseorimination ip various
marie‘{s, tha bonchmerk Lmitstions
1 o reascnable sffon o esteblis:
gméeimes 10 timit the use of race-
punscious measures snd 1o neet the
mequiremmnt that such messures he
aarrowly tailored to accomplish the
mpelhug interest that Congross has
adentified in this ares. |
. - Bemrhmark imitations will be
sdpoted evory five years, es pow dela
rgpirding minority firms sm made
availsble by the Cansus Burosu,
Gieomernlly, oonisus regions will be used
in defining the scope of rogional
markss.

i Mechanisms for z'n:-:msmg sz:&r‘;ty
Qppodumry

Under the reformed stmctum the
federal government will genersily have
‘wuthority, sublect 1o the limitstians
discusoed in the next section, touse -
severst ppoconscious con '
machanisms: SBA's 82} program; a
bidding credit for SDB
contractors: and an sy
nenminority prima santrectors thet use
S0Bs in subcontracting. In addition. at
all thimez, sgencies must angege i A
varinty of sutreech and techaicsl
essistance sctivities designedte - - -
enhanex: cottracting opportusitios for
ST38s Gt that are not subject to eixict
scnitiny). Those efforis will be
exmdad &t dmﬁbeé mara fully

‘The Bla) program wzzz continue &
provide for sole sourcs contructing and
shelterad competition for Bla) firms.
Howevar, the p will be
monttared; snd where the benchmark
timitations described tore fully below

warrant sdiustrnents lodhe SOB
P , cotresponding sdinstrnania
w‘i;} be mada to the B[a%pmgm{n to

- subcontracting

ustinn credit ior’

ansise thal ifs operstion Iy subect lo
thage limilations.

A second availsble race-conscitusg
maasure will he s bidding croditia -
prime cantraciing for S0Bs, Statutory
suthority for the use of such a credit
oxists for Do) in 36 1.8, 2323 and for
o pamainder of the govarnuent in
FASA. Each statuty permits use of such
4 credit 86 long as the fnal price does
ot axomed . fair market price by o
than 10%.,

The use af the tarm rredit” is not
moant (o restrict utiileation by egencies
of1his mechanism 1o coniracts where
price is the primary fuctor in selscting
the successha! biddar. Where the
euvccassful bidder is selected basexd un

-other fsitoreguch as the ability to

produce a ¢emtract that provides the
“best valun” 1o the sgency—egencies
may Builkd the value of increasing the
participstion of SDE conteacions into the
. avalustion of offars. For somwe contragts,
& mumerical credit may be appropriste;
in otham, some form of ponnumaricst
assignmant maey make mare sense 10 Hhe
sgency, This proposal does not restric
such optiens. However, regardiess how
it operstes, any hidding credit wiilba

subject to tha svonnl] limitstions on

racs-conscious mechanisms described
herein.

Pursuant 1010 LL.5.C. 2323 and FASA,
sgencios will also be permitted to use,
&5 1 third mos-conscisus machanism, so

evaluation credit with respect tathe -

utklization by noaminority prima L 7
contractors of SDBs e sugcom -

Such gosis would ba et by the sgancy
for sach prime contruct oo the
svailsbility of malnority Broas to perform
the wark., The sward of evaluation
crediia for congactors that use
BDBs as trectors will supplament
ths sxisting «atutory 308
aimmezﬂs in Section
&4} of the Small Business Act.*in
grdar to certify their eligibility g5 SDHs,
subcottractars will submit the ssne
certification form lo the prime
contrscliod that is described in the
certification section of this proposal,
Such an svaluntion gredit can ke n
number af diffarent forms, depending
on the circumstanees of & solicitation.t*

Hi¥er cwrtals types of procumenen), Sectios 8id;

mmﬁ« i pegoiiate 42 SDP

cxing phes with ts aucomats) bidder b
the prime eonithot. The siatuis provides that ach.
such plan sball facinde parcentage goes for thw
utliizatios of STR subeontncions.,

" Ax wrd the cise with respect 10 the noe of the
tarm "orwdit™ in concecrion with tids fom 5DBe
4 prime conirsctars, the e of et tere bam [n
commactics with SDB subox i ot
fotesdad 1o resrricy the utidization of this

trs the wenlustion of prime contrac bids
for vetizh prion In the prinsary &ctor in selecting doe
suacsesful bid der.

For axnimple. where it is practical ke
bidders o sacure enforcerble
commitments from 508 subrontmrtows
prior to ths submissian of bids, agencies
should esteblish an BD8 subcontncting
goal for the contract, end award an
evaluation credit to biddars whe
demonsiraia that they have enteved fte
such cominitinetils a2 & means of
achieving the goal. Whary that is mot
practicel, agencies can sward an
avsiuation credit to & bidder thay

* epecifically ideniiBes in a

subtontrecting pian those SUR
subcontraciors tat it inlends fo we n
achievs the sgency's SDB o
subcontrecting goal. ' Agencios ey
alse sward an ovalustion crodit bewd :
on demonstrable evidence of o bl *
past parformance in using 508 .. ..
subsontrectors. Agancies muy HMM'
bonusx swards Lo prize contracions o
ergouregs the use of 308
subcontrecions.t” This proposal is pot
intended to lixit agencies in developing
or using sdditiomi mechsnisms to
incrense SDB subrantresting, bul sny
such mochanism will be subiect to the
limitations on ragewcanscinug
mecharizme described hersio,

s spplying these bidding and
svalustion credits, rsce will ¢} !g? b
o fwctor that is considered in
docision h awaed & comtract—in
sontrast to programs in which rece is
tha sole factyer,

"BV, Interaction of Benchmark Limits and

Mechaniems
in detormining how benchmark
Lexsions will be used to masaure the

apprapristonoss of various forms of
reoe-conseious contraciing, the ohjective
Bas been to develop » sysiem that can
opersis with & sufbicient degree of
clarity, consistency and aimplicity over
the rangs of foderal spenciss and
mnumia% sctivities. Where the yssof
all avnilabio tools, including disecs
competition and race-neutrsl sutresch
and moraitment efforis, results in
minority participaiiun below the
benchmark, ram}r)‘bas-ﬁd mochanisms wil
romain svaileble, Their scope, however,
will vary and be recalcutsted depending
o tha extent of the disparity betwesn
capncity and partic Cfatinn Where
participation sxceads the benchmark,
and can be axpected to continue o do

in glihar cave, ¥ guctessiul prims cosimoior
shonid auiify the contreciing nffice: of any
substituiios of & on-SDB subwm:wm for w 508
B with which the prime conanes had enlend
imwz enforcuably come t5 57 fhal pad been
cpaciticaily idomiﬁnd in the prime conmwtors
suixmerrentiog plec.

¥ T 0§, Dprtsenz Sf Tranaporiation
Incaative Suboontrecting Program lor Smal] end
Sesali Dissdvinizged Suainess Conewrms, s LR,
5% 21810,
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+ g with redoend M@m efiorts,
wljuctamnsts will be made,
. Ax thw clowe of sach Hwesl yﬁaar the
o &l Prpurtment of Constreror will roview
4 dwtw eaflocted by its GSA's Federal
) Procuresnent Pata Canter for the three
: wehiog Bgead yeers 16 determine the
l e tape of mmm:ﬁng doilars that
1 m swrded to mivority-ownsd *
£0My ixs vwch two-digit SIC code,
} Comomerce will analyzs minority SD8
- partici o7 all irsneactions that
$325.000. This review will
1 inckede mimtymed SDBs
through direct contracting
i full and open competition],
:bt 6{3} pmgxam and SDB prime snd
ubcantesciing programs. ¢ Data .
ﬁminmiv participation will be
sunuaily, but will include the
pant three fscal years of axperience,
Exomining expericnce vver three yoar
strewdves should produce a more
e plmum of minority
perticipwtion, given short-tarm
© Muxtuations and the fact that the process
! ol bidding and awarding a contmet oay
5 spas more than a single fiscal year,
T Cowomerce will analyze the dats and,
#Rey consoltation with SBA. report to
e W’ﬁmf which mechanisms
. showdd be available io sach industry snd
g, e s oftheoredits that can be |
N sppfied. (FPP will publish end
dismmiaste the mechanisms that van be
W iry the sgencies is the upComing

Pm:umm ISUSC 544(3},
meroncy vow Tgotistes goads for SDB
yasticipetion with SBA for each yeer,
Cornmerce would infarm SBA and i
wenwies of the sppropriate benchm
Sits for the im:‘mI es in which hs
contracts and of the mechanisms
le,
msm Conenerce deterzuines that
warticipation by SO8's in government
tontacting in an industry is below the
seheeant bepchmark Limitation. it ma
repont o OFPP thay agenciss should
wOuwized to gzmz credit 1o S8
&xicers and o prime contractors for
S8 subcontracting. Comunarce will st
& percentage cop of up twmpmsm
e aenemanit the cred i oan sllow

*lnwﬂummmw
Wﬂgwﬁdpm 31 will e ewcmasary W
b imirmulion SDB rubewntrsciisg
Wetiapation by two-digit SIC code. AL e sw
K, dwroewrenr, it ba brepartant weshnimboe the
wexsum of oew 1-keeplog wwd sporkiag that
woe yoliwstis cowy ragquire. Pl contrachons sl
wonprereixl vendore that peport S08
micipation thrugh company-wids aanual
Solesmicting plans will continue b sbiv % U
%4 mporiing moetborl, with some modiBeasien th
Sermey o fatilivete SIC code veporiing. Binder oo
opoach, price tontractony Cowi ragyiee 43l
wixsmiracions to ideotily their primary S code
¥id then track, a3 okt primas do now, the smoust
 daflers tha fows wmk m«

:
|
l
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prize of & contreat to devims from the
fair marke! price. That percentage will
reprosont the maximum credit that sach

vy may ese in the evaluation of bids
from S1IBs and prime contractors who
eommit to subcontracting with SDBs,
The size of the eredis will dapend, in

ot 1he axtest of the disparity
Eﬂwm tha benchunack imitatians and
minarity SOB participation in fedaral
procurement and industry. It alse will
dapand on sn sssessment of pricing
pincticss within particuler indostries to
indicate the affect of credits within that
indlugtey, Carnrmerce's determinsations
would be published and disseminsted
by OFPP,

Whare the bidding and evaluation
credits bave bewn used in an industry
and the pe.centage of dollars awardad to
S1¥8a in tha! Industry exceeds the
banchinark Himit, Cornmerces, ip
sonsutistion with SBA, mus! estimate °
the effoct of curtailing the use of rsoe-
conscious contractiog mechanizms and
raport to DFPR. T Commerce determines
thet thy minority participation rote |
waensid fall mhx‘mrmit) below tia
benshmark limit in the absence of rmice-
conscious measures,!? it need not
require agancies to stop using such
maasums, but msy, as described below,
exguire ngencies to adjust their use,

Agenvies will report the number of
contracts the! were gwerded using s
bidding or evalustion credi s weil a8
ihe smouni of thase edits. Thess
figures will allow an estimsie of the
effect on 3D participstion of adjusting
o removing the cradit, In the sbnanoe of
that ebjective measure, Commars wiiiw
Jave to egiimate and report to OFFF. "
how much minority contrestiog mm
from wbo spplication of thams wace- .
conscious messares. Coe mdk:m::n
iy be the success of minarities in
winning contracts through direct
competition in which race is not used
in the dacision to sward a contract, i
may siso be useful to gxamine
cxnparable experience in private
industries operating withoul sifirmative
mm programes.

Even when cies are not required
o tarminate b%mg and svaloation
crodits, they may be required 1o sdjust
thair sien in order to ensure that the
cradits do not isad to the sward of &
dispropoartionately jarge numbers of

-~ Contracts to SDBs. Sistutory suihority

* Sdory than 1hres “suendard davistions” wiil
genanilly be viewwd as “substantial” (or thess
purposs. Under applicsbie Sumreme Copnt
decigtons, o dispatity in the rangs of two or irew
sandasd deviations ks atzong evidencs of « prime
facie case of dlsimination w tha wingloyeent
Gt A Handerd devistion B w seaiure of the
degartare Fom the level of ecrieity thae ane would
wpeest 15 1he sbeanen of direriminmiion.

for this adjusiment exists in both FASA
and seeticn 23248, Because the size of
credits will affect industries differently,
itis impossible fo prescribe s sat of
spenifio rules 10 govern sdjustments.
Responsibility will regt with Commeree
to analyss the impact of credits by
industry category and make adiustments
where a;xgm;mate which wouid then . -
b pub%is s gnd disseminsted by

ln addili(m in: sorae circumstsnoces,
&0 Bgony may uss fess than the
sutharized bidding ar evaiuation credit
wharg nocessary to ensure that use of
the credits by o spacific agency doas nol
undairly limdt the opportunities of noo
S138 ganastors seeking contracts fram

- that sgency. While the size of the

maximur credits will be detarmined wa -

&5 industry-wide basis and apply acyos,

sii sgencies, {1 remains important 1o

maintain faxsbility s the agency oesd » 5

to ansure against sny undue

soncenirstions of SDB contacting wnd

unnecessary use of rmee-conscious

credits. Thus, for example, where an

agancy has been particulariy successful

in resching out 16 SDB contracions., #

may find ite use of the Ruli cradits

unuincessary loachieve its gaals, in

which event it could, subject to

approval by Commerce, depart

downward from the authorized oredits,

The axercise of this discretion will be

partienlarly imporiant 0 avoid
oopoontrations of DB

cortmctiog that undaly imit

op Hios for nan-50Bs,

o Commaerce concludes that the
upe of rEce-constious MOBsUres is not
dostifiod in s particular industyy {or
regiond, the use of the bidding credit

and the evatuation cedit will vesse.

Suspanding the use of men-constious
mieans wiii ool affect the continued uge
of rave-nevtral contracting messures.
The timdis fmposed by the beachmarks
also would not affect the apglmabili?y of.
statutorily mandated goals, but would
limijt the extent to which race-conscious
means conld be used to achivve those
%05.23 For example, Dol} would ratain

te five percent ovenall statutory goal
and would continue te exhont prime

. eontracicrs to achieve goals for

subcontracting with SDE's. Primse
oontractors, howsver, would no langer
reoaive credit in evaluation of tseir bids
for signing up or identifyiag SLB
subconirectors. Likewise, outresch and
tochrical assistance sfforts would
wontisue and minority bidders on prime
contracts would continue to seek and
win competitive swards; bul tham
would no lenger be any bidding credic

* for minardty firms.

It should be smphasrmd thiat the
herichmarks are not 4 limit on the level
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- of miverity tﬁammting in gny indussry

that wury he achieved without the use of
rec=-oonsc ey measures. Converssly.
there is. of Courss, no assuranca that
minority psriicipation in pariiculas
industries will reach the bonchmark
Hmitations through the availshie rece
tonscious measures, Minority
participaticn will depend on the
weailability of qualified minonty firms
that mxceessiully win coniracts through
apen compet!ticn, subcontracling, the
¥} program or through the spplication
of price or avaluation credits. The
wysters described herein is 2 gnod faith
sffort to remady ths effect of '
discriminstion, but i1 is not 4 guamntee
of eny particulss result,

The sifirmative sction #tructure

_ described herein dows not utiliza the

etahitary suthorization under FASA (o
allow fedars] sgencies {27 in the case of
Db e direcs authorization under 10
$1.5.C 2323) to set contracts aside for
bidding exciusively by SDBs, If fedara]
agencies use mee-conscious messums in
the manner outlined ahove, together
with concerted raco-noutrs! affons at
autreach and technicsl assistance as
described balow, wa believe the use of
this additional ststutory suthority

.should be unnccessery. Following the

Foitial two-vour paricd of the reformed
system’s operntion {and at reguler
intervaly therenftar), howaver, .
fsoemmeros, SBA and Bol will svaluale
the operation of the system sad
detormine whethar this sistutory pawer
o suthorize set-agidas should be
invpked. In making that determination,

. those sgencies will take into sccount

whather persistent and substantisl
upderutilization of minority Grmy in
particuiar industrisg or o govarnment
confrscting o5 & wholp is the result of
the effects'of past or present
discrimingtory barriers that are not
being avarcome by this systam, .

Sazh pariodic reviews should alea
eonsider whethar, based on experience,
further Huitation of the use of e~
cunscious mensures is appropriata
bayond thoss outlined harein. io that

, it ghould be noted that the
structurs is inkeremtly snd
progressively self-limiting in the use of
TEOE-OUBECIOUS Reavis, A barriers o

© minority contracting are removed end

the uss of rcs-npuilral meansof
susuring opportunity sucesds, .
operstion of e refarmad structure will
sutomatically rmduce, and aventually
should eliminate, the use of race in
decisicameking. in addition, the
statitory authority upon which tha use
of bidding and evalaaton credits is
bused expites st the end of Hacal year
2000, Congress will determine whether

that authoity shouid bu axtended. See
1B USC 2323 FASA, 87102,

Soeciion Bilo} Program

Cantracis citained by minority firms
through the 8(s] i;wgram will coum
toward the caloulalion whather minorily
pantivipsiion bins reached or sxeeaded
tha benchmark i sny industry. ® The
Administrater of SBA will be undsr an
obiigation 16 monitor the use of the Ble)

rograrn in relalion 1o the benchmark

imis, Thus, where Comunarce advises
that tho use of moe-cnnscious measures
must ba curtailed ig 2 specific industry
an the basis of the hen ks, the
Adsninistrator would teke sppropriste
setion Lo limit the use of the program

- thraugh ong of more of the fnllowing

lechnigues: {1} Limiting satry into the
program in that industry; {2)
seoelernting gradustion for firms thet do
not need the full pertod of sheltared
compatition to satisfy the goals of the
program; and (3] limiting 5:& ssnbrer of
Bia) coniratis ewarded ip particular
ingdusteios or gﬂwphiz: areas,
Thess same technizgpies shouid ba
used by the Administrater {o carrying

" out axisting suthority to ensure thet 8ls)

contracting is oot concentrated unduly
in certain tegions, Even whers o market
is defined as national in scope, and &{s)
is being used within applizable national
benchmark timits, efforts shouid be
made 1o guard spainst oxcessive use of
#{n) contmtting in a Hmited regien.

Ag aoted partier, thoe 8{s) prograr is
distinet from the genars] SDB pﬂm
in thet i is animsted by {ts own

awda sseiny and *+**
economically disad indt
1o pyergome barriers that :
suppressed businesy formation and
develo pment. Consdstent with is uniqus
patim, the Bla) program hes features
that slready reftect sume of the factors
that make up the narrow tailoring

uirement. Unlike other $58's,

individusls sesidag admission 1o the
alz} program gust esiablish economin
disadvantage withoot tha benafit of any
presumptian. The Small Business Act
dulines economicaily disadvantaged
individuals 43 "thoss sacially
disadvautaged individusls whose sbility
to gompeis in the froe enterprise sysiem
has baen impaired dus to diminishad
capital and credit opportunitios as
compared to others {0 the same business
aren who are not sociclly
dissdvantaged.” Furthermovs, SBA
smploys objeutive eriteria to tinnsure
wheather an individual is econowmically

T e ——W

% Az with zalenlation of the bevwhinari
Hmilatior, see 0. 13, supra, cnporsticnn owsnd by
fwdaratiy-recogoized Native Armerican tribes and
Alaskan Hetive villnges will not be included in thia
exigglatlon.
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disedvantaged, In this sense, the Satee
und regulations sre targeied toveand
victims of discrimination; the SBA tx
proposiag Lo ciarify the reguistions
implemening the program 0 sepdasize
this fact, In addition, individuaswre
stimitted 1¢ the B{s} program fore
limited pariodwning years-—and thas
patformance i reviewsd throughou, Xn

individual may b required to lwes ths

pro prior 1o the nine year
E@%ﬁn pariad if the review sevesils
t the individus! ic no longet
sconomicaily dizadvaniaged or e K
mests other gredustion cateria .
dolarmined by the 3BA.
SBA has under consideretion
additional program changss desigowd to
enxure that the Bla) program

Focasamex; -
its ceniral mission of assigting ™ v -

businesses 1o devalop aod crtmibingas -

i1 PesGURCes On its intendad
beneficieries. These chonges wosld
furthet snsure that the 8la} proge i
nerrowly teilored to serve the
compelling inlerest for whick it was
snacted by Congress,

V. Cugreach end Technizol Asysonoe

At pressnt, agencies undertaka s
variety of activities designed to maka
minority frms aware of contragiieg
opportunities and 15 help them: de
sdventage of thoss opportunities. Asa
genaral proposition, these artivitses ame
rot subject to strict scrutiny. Tha

. stractire dutlined sbove for the wse of

FACH-CORSCItUS measures asiumes Bunt
agencies will continue such outrmach
and technical assistance offorts at &l
times, s that raCe<nnscicus masures
will be used tnly to th; min;zgm
extent pecessary 1o schiove lugitimate
objertives. Ous review indicatas that,
while ther arg # variety of good
programs of this nature oporated by
various fodersl sgencias, thess is s bk
of consistoncy snd sustsined onergy zud
direction 1o these efforis,
SHA opumies several assistance

rograma that are tupeted loward
gzinarity firms. but are also availsble to
plifying nonminerity firms. Nolably,
pursuant 1o section 7{j) of the Smail
Businass Act, S8A provides finsncial
assisianes to public and privete
arganizstions to grovide sechaicsl and
managameant assisiance 1o gualifying
individuals. 13 CFR 124,403, 484, SBA
»lso operstes a program (o provide
assistance (o sociaily and economically
disadvantaged businesses in preparing
loans applications and ohtaining pre

ualificetion from SBA lor loans. See X3

120. 384 also operates a surely

bond programs pursuant w which it

rovides ap L0 8 98% guarsnisg for
gr:nés required of smati coptrocioss,
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T et of Commenis,
hareegh the Minority Business
Pesbopmeet Administration, sponets
sewera progrums 1o provide
iharmetion, training and research that
e trrpeled towscd mnoritys vowned
m These programs include

Business Dovelopmont Comars
arscped the Lonstry 10 Emvzda hands on
smistance (o minority businesses.

Dul} has operated since 1390 the
Meator-Protegs Pilol Program, which
prowides incentive for Dol prime
conttactors to furoieh SHE" spwn.h
wohmnical assistancea, Soe 10 U500 2301,
Mantor firms provide & variety of
aakeoce, Sciuding prograss
paymwnits, sdeance subcontrect
peyments, laons, providing techaical
s mansgsment sssistance and awards
of ssbootracts on & nontompetitive
Pwmix 15 the protegs, Dol reimburses the
et Srm for its expenses. The sward
af sebcontracts undar this program is
subgoct to sUse? scruting, but ather
gomrtues of the program are nol.

Tha biiawing are nmong the afforts
that should be actively pursued:

1. A race-nenitral version of the
mrvdor-protesn program {thel dous not
pusrsnies the a of zubcontmcts on
& mew-compaetitive basis} ahould be

ﬂwd #t all pgencies,
rapsased—and pller

sprmries houid follow DeD's lead
slimirwting the lmpact of surety cosis
fem bids. Beowuse SOB's genarslly
mew Righer bond costs, this rece-
wewsrat change would assist SD8's and
wicdwess v of the most fraquontly cited

Rareinrs 4o minority success in
soteacting, Yo this regard, agencies
shosdd elso sxmine the use of

Foevocable letters of erodilin e of
suovte bonds.

3. Where sgesciss use mailing lisis, a
windmuz goe! should be sot for
nolnsion of SDB's on sgency mailing
bess of bidders,

4. The function of the Procurament -
Assmnatind Bovrce System (FASS),
wvemtly mamw&m& by SBA, should be
wutinued. The systew provides

officars with & centinuously
wipcha) $ist QISE}B Birms, clessifind by,
ened and roy

54 wm syslem for publishing
Ty ment farecasts on SBA
Ouline should be established. In
addnion, SBA shonld davelop a
srsiematic mosns for publishing
apaoning subcentraciing o unitiag.

£. Apencies should mgetpnptf:fmch
ant! iechavica! astistance efforts,
intuding mentar-protege injiiatives,
ipward industries in which SDB

pasticipation traditionaliy kas been how,
“gencies should contiaue to pursue
strmegies in which minority-owned

firms are sutonesged to become Fm of
joint vantures or form strategic alitances
with non-minsarity entarprises.

7. The SBA should snhance its
tachnical assistancs initiotives o
erchancs the ability of SIS to use the
tonls of electranic commaerce,

8. Pursuant to Executive Order ‘12878
whick directs agencies to seek {5 onter

‘rto coptracts wilth Historically Blagk

Cotloges and Universities, agencies
should sttemnpt to increase participation
by such instituticns b rezoarch and
davalopment oontrects s mwesns of
assisting the developmen of basinsss
rolationships betwsaen the instinstions
and SO,

9, Each sgency shooid reviaw ity
contzacting practices snd s ,
solicitations o identify and eliminate
#ny praciices thaf disproportionstely

s¥oat opportunities for SDBk and do not
serve & valid and substantial
PUCUDMENt PUIEOSS.

The foregoing is merely a pastial lisl
of possible measures, Whet 15
reguired-both ax s metter of policy and
constitutions! necessity--is 8 systematic
snd continuing goverament-wide focus
aon ennpuraging minority panticipation
through outreach and technical
aasistanee, It it proposed in contmeting,
therefory, that sgencies should repornt
annually to the Prasident on tsic
outreach and technical assistance
praciices. Thase repnirts should prosant
the sctual practices xnd sxperiences of
foclersi agencies and include .
recommendations s to apj)mchas that
can and should be adeptad more
broadly. The meximun use of such |
raco-noutral efiorts will reduceton -
minimusms tbe w5 of ruce-oonscious
measuros andar the t)em‘i‘lmk timits
described abova, .

Conclusion

The structure sutlined above has been
craftod with regurd for each of the gix
factors the! couris have identified us
relovant in deteemnining whother ruce-
based decisionmaking is narrowly
tailored to meet wn identibad
compeiling interest. Whils courts have
identifiad these six factors a5 relevant in
T determining whether & messare iy
narrowly tailored, they have not
roquired the! rece-conscious enaciments
saiisfy each element or satisfy any
particuler slement o any specific
dogres. The structure proposed herein
for S8 procurement, however,
msssares up favorably with respect to
sach of tha six frctors.

The proposal requires that apencies af

aii Hmes use race-neutral aliernatives o
the auxdmum extent possidie. An
annusi review mechsnism is established
tor anisure maximum use of yuch race-

neutrs! offore. Ol ¥ whore thise effors

era insufficient o overcome tho elfecix
of past and prassut diseritiination can
race-conscicus efforts be invoked.

The system is lexible in that race will
ba relied on only when sanusl analysis
of ectusi experience in procursmont
Indicates that minarity contracting fallks
below lovels that would be antisipated
sbeani discriminstion. Moreaver, the
extant of any credii awarded will be
sdjpastad ansuxily (O onsum thet it is
closnly matched to the nesd for & mee-
based remvedial effort o s particuins
indusiry,

Race will not be relied upon ss the
sole faciar in SDB procuromaent
decisions. The use of credits {insiead of
smt-asides) ensures thal all 32;: havn s

rHunity 1 Cosn pate an tis
m to obiain Me?:l contrects < -l
minority Brms will havato demonutrate
that they sre qualified 12 parfm the
work.

Agpplication of the bonchmark imits
snsures that aoy relisnos on race is

ciosely tiad 10 the best svailable anslysis
th tha relalive capacity of minority firms
to perlorm the work in guostion—eor
what their capscity would be (o the
absance of discrimination.

The durstion of the progrem iz
inherently limited. As minority firmg
sre more succesxful in obtaining federsl
contrects, relignce on race-bised
mechanisms will decresse
satomatically, When the affecis of
diacrimination heave beon eliminated. as
demonstrated by minority sucesss in

" oblaining procurament conirsots,
< roliance on rece will terminate
7 muomstically. The system as s whole

witl be reexamined by the sxecutive
byranch at the end of two veers and at
regular intervals therealler, In addilion.
the principsl enaciments that this
praposal implaments, FASA and the
Dapartment of Defense Authorizston
Act, expire at the end of the liscal yenr
2000. Congress will have to examine the
functioning of this system snd make o
determination whether to exiend the
suthority to conlinue fts operation,

Finally, the proposel avoids any
undus burden on nonbensficiaries of
the program. As s prectical matior, the
averwhelming percentage of fedural
procursment manay will continue o
flow, ax it dows now, Lo honminority
busineases. Furnthermore,

# The 3EA'y ols) program contaiag & variety of
slemaris that help 1o targe? the oA oh s
In aved of speclal snsiszance, including s
eequirement thal applicants allirmadlvely
dzmansate sconsmic disadvanage. Frehermors,
the progran iy noi Hmited 16 mdnority-gwned Hrms.
Thess festanes of the srogram enpurs shit race is na
thir ole lrctor in deternrining aniry indo the
o
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oplencotation of the benchmeck
Rariontions will smsiire that rece-basad

; ing cannot kit i
concenirstions of minority contracting
in particuder industries of togions and
will thereby Linit the impact on
BoaminGTitn.

The structars of affinmative action in
contracting set ferth barein wiil not be
simple (o umpiameed aod will
wadoubtedly be impenved through
Ririher relinmnent. Agencies will have
to make judgments and obsorve
Emitatinns in the use of race-Conscious
measures, and make concentrated rate-
wautsal wiforts that wre not required
mercler curmmt praction, Tha Supreme
Court, howavwr, bas changed the rules
fecdderal sllirative sction,
This o principles
deveicped by e Suprene Court and
Wower Conirts in spplying strict scratiny
o moe-based decishorneking. Tha
chailange for the fedemi government is
o satisly, within these gewly-applicable
eompeiiing tnevest in resdiving the
efircisof drrination that Congress
has khentifed
Mickae! C, Small. v
Apprmdir o Xhe Compedting Intovest for
AlEcrmatoon Ation in Fedexal
Procsorrromel: A Pretiminary Sureny

Ulnder the Sepeeave Couet’'s ruling last

i Adermnd Coastructors, ne. e
gn. 115 5 Ok 2807 {3995], strict
wrutinry apghies to loders] aflirmarive
sctian that peovids for the vse
of rcizl ov et ovitwris as factors in

PRI,
beoefit memwiuns of minority groups.
isfy strict scrutiny if
thary serve o rompelling interest,” and
are “narrowly tailoved” 1o the
achievement of that intevest, Strict
servstiny i the woost womcting standard of
vcard that oply when
crRrts when
reviewing bews that &&n{n‘m against
ity The Suprarme Coart In
Adcrrd did ook dexcide whother o -
coenpeling Brwsess &5 sorved by the
preoCuresnen] #f issug in the
s {on By sxy feodersl affirmative
sczion progeprs), sl remanded tha case
o the lower vonrer, whith had aat
spptind strict soratinyg,t Hevertheless, o

& Adayaret vwSend & omestrations] chaliengs 1o

e
& v, ol the 2oad waon of 4l veiooe coomiraet and

strong majority of the Court—led hy
fimtice O'Connor, who wrote the
msjority epinion—edmonished thet
svan under strict soruliny, affirmative
action by Uhe fodersl government is
vonstiutional In appropriste

ances.? Without spellingout in
prociss termas what those circumstances
arg, the Court stated that the
governiment htis a compelling interest n
rernadying “itlhs unhappy perdstencs
of both the prctico and the lingering
affects of recial discrimination againgt
minority groups in this country.” 115 5.
1, at 2117, .

At battom, afler Adarand, the
compolling intarest tost centers on the
nature and weight of avidence of
discrimination that the government
needs to marshal in order to justify mce-
censcious remedial action. It is claar
thaif the roare Tact that there hag besn

nusalized, historical societal

iscrimination in tha country against
raitsrities is an insufficient predicate
for eaceconscious remedial mensures;
the discrimination 1o ba remadiad must
be idsntified more concretely. The
fndera! government would have s
eompelling interest in taking remedial
sction in iis procursment aciivities,
howevsr, if it can show with some
dagree of spocificity lugt how “the

persinience of both the prectice snd the ~

lingering effscts of maisl
discriminstion”—tc ueo Justice |
{yCannor's phrese in Adarond—bas
diminished contracting eppurtunition

for mambers of racial end stheip. - .«
minohity groups. e el LT
O TR S5 BT

subctntsct swands lor aact Sarnl g™ w5 US.C
§ 8440z 1 The Act farther peoviday that mambers

© of designaiad recial and ethalo minevity groups kre
i

prosutoed to be socklty ant sceoomicaily
Alsachruniaged, . § 8EXENOL. GBSl {50 ta
Adarend, the Suprune Cauri st 1541 e
prasumpiicn consttoies racs-cansligys sotion.
tharwbry application of surdet soruiiny, 1%
5. C a1 2198,

" A Adarand, 135 5. Ctost 2717 The Count
muphusized that point in order tg "dthI the
notion that strict scrutiny is "arict in theory. bt
fatal in Eact.”" Jd. Sevan of Lhy nina |ustices of the
Cosart snbraced the principle that it is poutbls i
Affircutive ecton by the feder! goverunant m
et Btricy worutiny. This group included: (i Justion
L¥Conpor end two owher Justices in the pajority,
Chitaf fustice Rehnquist and Justice Ksnnady: and
A1} the frer diaseqting justices (Stevens, Souter.
Glasborg, and Bmyul Coly Justices Scalia and
Themes, both of whom concusred fnhe resull in
e Case, advoceted & potilicn that » hiwE 3
sy blanket constitetions| ban on afirmgfve

TSN

* 3 Adarand did oot aiter (he princigie 1het the
FOTNTREMG! TEY [aka Taoa-conacisua wemedind
sction Iz the shwence of 2 forma? fudicie) or

inietrazive deltemination Tht thare tus besn
discriminstion sgaing judlvidus! mambers of
sinucitis groupt for misorinee az » ok The tent
i6 wheiher the govertunent has  “eirong basis in
svidence” iz tg conciurm thet such apvinn is
wireanind City of Fuchmand . JA, Teoson $o., 188
{15, «08, 500 (19435). Adpmad alw: did not slier the

4

in coordinatiog the review of feders!
sffivmative action programs that the
Presidant directed agencies tu uodertake
in light of Adarand, the fustice
Depsriment has vollpcted avidoons tha
hasrs oo that Inquiry, The evidence i
still boing evalusled, and hather
information rTemaing 1o be collected. As
st forth below, that evidence indicetas .
thet oiatly discriminstory hariers
hamper the sbility of minority-omened
businessec {5 Compate with other Bz
on an equal fosding in our nation's
contracting mmarkeis. in short, Grre s
todey 4 compeiling intarest to luke
remiadis} actien iy Fders! prociormemy

The purposs of this mamoaadom s
to summarizs the svidenne that Bas Boen
sgsembled {5 daty on the compelling -
interost question. Part Tofthe + 0 7
mamorandhism providas an overview nf
the long legisiative record that
undarpins the acts of Congreas that
authorize affirnmative action meastres in
procurement--a recond that is entiled
to substantisl deferance from the courts,
given Congress’ axpiross constitutional
puwar to identify and redross. on s
nativnwide basis, recinl discriminstion
and its gffocts. The remaining sectiong
of the mamorandum sorvey informstion
fron varkous saurces: 1) Congressional
hoarings and reports thet bear on the
probleses tha discrimination poses for
minadity apporianily in our sociey, but

. Rt wre pot sirctly related 16 specific

Ingisintion authorizing efrmetive
action iy government procutement: [2)
recent studies from arcund the country

"L that decument the effects of rcisl

disoriminstion on the procurement
opportunities of minority-owaed
businasses at the state and local lavel;
snzd 131 works by seeinl sciantists,
acanomins, and other scademic
researnhors on the manser in which the
various forms of discrimination st
fogether to resirict business

D aaaaaaaansu
prinsipie 1hat the baneficiacier of race.canatiut
rotieiding misnsares toed niat be Himszed 1o 1%
individualy who thamsalves Jemonzicsia Thit they
bave 2uBared same ideetifed dikriminanon e
Locul 28, Sheet Metg! Workers' Int' Assn v, EEDE
AT UL, 431, o802 (308E): Wigant v facksor B of
Edut., 476 L5, 287, 1ov.7n (1986] (plusalcy
apinised; fdf. ot 287 {OToanor, )., ceagumring?
“The tarm “fedetal procurement™ rmiers ‘o goads
and setvices that the federal povernmet punhases
directly for ice ovwn use. This is 10 b dramguished
fror prvramns in which the federal gov erromen
provides funds to sare and Incel gavernments for
whe Ly thelr procursmenl acsivities As pa™ al those
Congroes has authorized mapents of
dusal fanedn 10 ke remedial action i
procorgment. THOse programs soe nat e todus of
thit muaansndum, However, much of thr svidenen
discuased Serain Dt suppors the wie ai timedial
easiies i the federad govettmentanar
proimrerment 4iso fupports the us o
canpressianel) anthoromd remrdie measws
statw and ozl procuremenl,
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opponunities for menbers of racial and
mhnic minorty groupn?

All told, the svidence that the Justics
Departaect has coliecied 16 daty is
powerfl and persuasive, it ghows that
the discriminatory barriers facing
minority-owned businagses are
wogue £0d amorphous manifastations of
historical socieal diserimingtion,
Rather, they are real and conorele, sud
reflacy omgpnng pallerns aad practions of
sxchusion, a5 well 25 the lengible,
tingering afincts of prior discrimingtory
conduct.® : ’

s imporiant 1¢ emphasize thal, even
though; the governaen hes a
coopeiling tnierest in taking race-
conscious rermadial mpasures inits
procurement, thair use st be limited,
Lnder the mquirements of the “narmaw
wiloring” prong of sirict serutiay, the
fndeval povernmmend roay snly employ
such moeasures (0 the extent pecwssary 1o
serve the compelling Intemst in |
remesdying the impact of discrimination
o mmority contreciing opporivrsty.
The Justice Depariteent's propased
reforrns 1o affimaative sction in fpderal
procurement {io which this
wrenorenicium it atisched) wre intended
10 wrget 18Ce-gonstious remedial
reassures 1o markets in which the
wvidence indicstes el discrimination
cowtinues to inrpele the participation of
minority Buns in conmacling. Thus, the
proposil secks to ensure that effirmative
action in federal procurement operaies
in ¢ fexible, fair. limited. and gareful

2 i wniioniabifickd Gt the lantual predickte
dew o pavicuier affirsasiive fetion memsum (2 ned
oo ¥ e four comary of the iegiainive revend
of i caaavire, Soe, 8.4, Corcimte Works ¢ City
el Coniwy of Denver. 36 F.3d 1513, 15264722 (1Dth
e, 10 onrs, dunied 138 5. CL 32338 gk
Cowdmmeiorg Ak s, G gf:zgadsfp&ia, ¥4
096, 1904 [0 Gz 1093 Cosaf Constr. Co v King

Locny. W F.2d 710, €20 (b Cir 3993, ot
denied MR 1283023 {1942).
SCamprean by §500 sdored alBronativs soiinn
o Pl o prateint st o8
Proprass a PTOCUMIEADE ATl
aaty end ooa) gresesysints, that ars intesded ts
e awmied Dy Al present, mck,
Duwmmzo: &% Fubriet 13 interedine sorutlng, pot
Bw Adimrawd sirics strating siendard There
Uy Swrw o e 15 focus of the poes-Adernd
roviiw i the Justics Sepertmant i cosedina
Howew:. scvw of the svidyncs tollected by the -
s 03 the conntlivtionst

[k Eangamrommesst
frmifrtion. b 2Nienatiee D programse Bir .

OGN I prernrpe Sao. 0 g,

It gy {anSIEee n Wotnen's Bugingss

Wzt g, ing Bucinees Opportunsiltes for
Wornews (1995}, Mational Foundathon for Woens
Somir Ovwoars wod Bunn b Rradstreat
Infeepsation Services. Women {hennd Busificszer, £

Bepart on the Progem and Achievemens 5f Wompr.

wresd Ertarprssope-Broking the Soundories
t19ma); Frobiems Fasing Minoriy and Womnen.
Owepe Seaoll Bugingerer s Provuring 05,
Cawensinant axtrocts. Heating Befone the
Subcomran on G . L and Monetary
Affziry of the Howsr Conun. on Lovemment
Lperatons. 103 Cong,.. 28 S, 1994}

£l

£
#
H

manmar, and heace will satisfy ths
raquinements of nazrow wiloring.

I. Survey of the Legislative Record

in evalusting Lha svidentiary
pradicste for sffrmative setion in
foderal procurement, it is highly
significant that the measires have boen
authorized by Congress, which has the
unigue and express coastitutional

war i ass laws (8 gnisury the

ulfillmeni of the guaranteos of racisl

wsqusiity in the Thirteenth and
Fourteenth Amertdments.” These
explicit constitutional commands vest
Congress with the suthorily (o ramedy
discrimination by private sstars, 45 well

- us slate and locai governmenis?

Congress may siso exargise its
Lopstitadonsily grounded spending and
COLgeree powers (0 angym that
Hiscrimination in ovr nation i3 a6l
inadveriently perpetusied throagh
ROvErnmon! procuryment practices.? n
exereising its remedial authonty,
Congress need not targel only daliberate
acts of discrimination. it may sise strive
{o eliminate the effects of discriminstine
that continue to impair appeniunity for.
ratnaddiias, even in the absence of
angoing, intentipnsd aots of
discyimination.  Furthermare, in
combatiing disoriminstion and it
sfipcts, Cangrass hes the latitude (o
develop nationsi remadies for national
problams. Congress nsed not make
findings of discrimination with the
samne gegrea of precision «3 do ssts or
keal governments. Nor is it obligated is

. .
? Soe Crmron, 456 1.5, 4t 5858 {poolity osinionk
fi;?if&iw v, Kigiznick, #it a,wa. i?;t 15990)
phurality opinion): /. 41 506 (Pows .
concurringl: s alec Adarand, £33 5. CL st 2314
Matre Sroadcosting, Ine. ¥ FLX, 347 U S, 843 502
{3990} id. at 80500 (O 0an, 1., dwmating): cf
Senrinaie Fake of Floridu v, Flonds, $38 5. O
1134, 31128 {1996) Crpeflizmbeg that browd grant of
remisdial pows unde Seclon ¥ of the Fouramit
Amandment sniblee Cngrens o prerige size
wrereigs Bomunityl

* See Crowon. #88 1.5, m 496 {piumiity spindon)
Fullilove, 448 U.5 at 47678 [plurality epinlonk #.
* 500 (Foweall, 1, conpurringl: Hamvon v Mclremy,
437 UE 150, 170 (1375 s al3s Adorund. 115 5
€1, a2 2936 {Sovenns, [, dinseniingl Meteo
Broadeagting 447 (L5, # 603 (Q'Gaunor ).,
dissensingl
E’”;i“ c&umzém Ui M 4R2 ip&g;:my atrinion)

i%p e Tkt €Y Pkt G #TRITY, MW

o Mm aﬁwﬁ%m imfrut tam chat
public deibern, drawn: from the s contribations of
ali chirans, dé ot srve 15 Snsnem 1be vefl ol
private prafudion "k e also Merr Srordoaning,

< K87 LK, st 56264: Fuililee, 448 105 01 423425

iploratity uploionl.

#hee Adgramd, 115 5 G a1l 1317 onprens iy
sdupl aflrm Y actien to remedy “toth the
practioe snd the Bagering edects gt
divrirination”} Arcord i, ¢ 1123 Scuier, |,
disaennngl igoreriument My act 15 redres effsrs

+ ol diacrimination “shat wonld atharwise persist and

skew tha operetion of pablic systams weesn ia the
&lwa o of CuttEnl intent 5 preciics 1oy .
discriminaiion™],

- Cowrvzs. oo Goremmental

muke Gndings of discriminstian in
avery indusiry or region that may fus
affectod by ¢ remodial tmeasusm.

Congross has topestndly exsmined the
profiems that reeial disenmination
poses for minority-owned businesses. A
sompleis discussion of the spiire record -
of Cangress in this area is beyond g
scope of this momorandum . i3 The

g, 488 LR AL 490, 3040 Fullilovs, 443 13
& M09 (Powall ., concusringl
Hangresional haasings sa the subject from
19N o the pragast incinde the InHlowing,: The
Sevacdi Balsinees Adminsiotion’s finf Miaonry
Huninesy Development Program: Heating Deforr tn
Sanatr Cooyy. on Smatf Businesr, 1500 Cong.. 10
Sexs 119931 Dhernmanaiion s Surety Bonging
Fiaaring Befory the Subioma: off Moty
£nterprier, Bsanee ard [rban Deveispment of S
Houm Comem, on Smali Bupitess, 1840 Cong . e
Sess. 3053 Depastingn: af Defenee; Federst
Programs 1a Pramole Misiarity fusinssr
Bevelopment: Honang Before the Subcontm. we
Minsrty Enterprise. Einonee and Yrban
Pespiopment of 84 Fouse Camm, on Saall
Busirvess, W34 Cong . 3st Sest. 29931 88A
Minoniy Botine i Deveiopment Prograny:
Befare the Houre Cooym, on Sawal} Susevess, 16
Eotg . 14l Sess {1990k Profifeas Focing Minontr
anyd Womes wrmt Simall Sucinessey i Procysmg
U8 Goveemmeany Comiranis: Hoering Before the
Sub OES ar, bk mer arsyf Aoreten
Affais of the House Comn. on Covern@isnt
Sperotions, 103d Cong., 1 Sess. (1903} Futel
Ereommsc and Sucief Criver {onfranting Amendta
Citidis, Heonage Safarw the Senote Comm on
Banking, Houding end tirban Affesrs, 1834 Cong.
#d Sess. 11992)) Smoll Pagdveniaged Busitnes
imues: e Birfores the Iyestizotions S oam,
xmm. on Asened Servim, 1020
Cong. Tat Seng. (1801}, Fadero! Minorty Butinen
Progims: g Hefor the Houe Comm o5 '
Supraid Buximne, 192d Covg.. 1n Seas. [2995]. Te
Anvend the Chaif Righte Act of 1964, Peomithng
Wiority Sot-Anides: Nearing Before the S
‘wite, 1010 Cong |, 24
Gewr. CL000) Gty of Aichmond v, LA, Croson:
Bnpen:t and m!fome: Hemeing Before the
$ s on Utben and Minootyiwned Botinen
Dwvricpment of the Sencte Lomm. of Smal
Eumness. 1040 00AE., ¥d Saen (19955 Munority -
Fuginese Sevdnide Programr; Heoring Beforr the
House {amm, o the fudiciary, 3 Cang.. 1st
Seasa. (19903, Minority Conrtrustion Contracing: -
Hearing dufore the Subromay, on SBA, the Conernt
Econesry sl Minofiy Entetprite Dewlopment of
the Hauee Comszr. on Smwolf Basines, 1518 Cong..
1o Sess. 11830 Surery Bondr and Mirenty
fantrogtors: Hearing gjor the Subommm. o
Counguency, Contutiesr Proractios and
T patitivenres of the Hezie {omm, 24 Erergy
and Commeres. $00th Coog. 24 Sass. {10881
Twenty Yeus ofier the Keever omamssion: The
Need for o New Dieil Riphis Agendo; Nearnnp Before
the Subcomm. an il and Sanstitctions! Righta of
i Hoc mr Coemm. oo the Juditiory, 18Gih Cong., 34
Saas. {1983]; (Hmdvaniaged Buxness &iﬁfﬁﬂ ]
Trazteportotion Songruction Frojects: Hesnngs
re the Sub , o Pyo i, FANOVGERIN
and Misority Enterprise Developrizat of the Hpuse
Cotriers. on Serclf Business, 168 Cong . 7d Sees.
(59883 Barrfuvs fo Full Minonry Papiciceton in
Frdemily Funded Highwar Projecis; Heorings
Bafore o Subcootrs, of the Howee Some. en
Cevmrurent Opesations, 16h Tong,. 26 Sex
£1934% The Small Business Compristeents
Derronstmtion Progrour Act of 1985 Fieersngs an b
1558 Bofore the Seanty Lo on Smoll Buvmess.
100 Cong.. 28 S (18885 Smoff Busivesy
Frobdlemg: tanngs fietore the Hopse Comer o
Senali Bucinesr, 10085 Cong.. fef Sean. (19875
Tt peid
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The ralavant congressional findings

-unequivonsh Congress tas edopiad race  encampans a broad range of probiems

‘conscicus ramedial messuces in
roecuramenl direcily in respaonse to its
inciags that "widaspread

discriminnlion, especially io aotess 1o

financisl credit, hasbeenan

impediment 1o the sbility of minegty-
owned bysiness to have en equal chance
at devaloping irs oyr 6conomy.”

Furthermore, Cangress has mecognized

thal expanding epportusitiss for

minority-gwned Eusinm% in
guvernment progurenient kelps to bring
inte mainstream public contracting
petwarks fiems that otherwisa would be
exciudad ak o' result of discriminstory
basriers. [n light of Congress’ axpansive
romodial charrer, i s 8 fundamental

principle st courts must accord 8

significant degree of defarencs 1o those

findings and tha attendant judgmeat of
the Congress that remedial measures in
goverment procurement are
warrenied i |

f
'y & Peveiv Aet: Hening Befors
thr Subcomm oA Propyrsisent. snovation end
Merigily Emterprise Davaiopmens of the House
L, on Sonol! Bomesr, 10015 Cang., 16 Ses.
STRBY A Bil) io Beformm the Crpntn) Ownitrehip
Beveivpment Frogrom: Headngs on HE, 1842
Bcfore the Subizom®, on Procurement, fanavation
and Miroris Eretarpese Developmen! of the Haouse
Cagrtae. o S Suginesk, 10000 Tong., 18 Sea.
[1987): To Frewent and Examing vhe Heeuliof o
Survey of the Gradugtes of the Smolt Butimesi
m.'ﬂmfm Sernon Mol Minenty Business
st Progrom: Heorings Selooe e Sentte

Lomr. on Small Business. 1068k Cong., et Sase.
{19475 Minonty Enterprise end Ganerol Smell
Butinest Probiaws: Heorings Bafoce the Sabgwms,
o SEA and BBIC Awthority, Minority Enterprise
gnd Genteyl Sinal Susinern Problyms of the Senttr
Comum. on STl Busimese, Vs Cang., 14 Seva.
{39851 The Sair of Hipponie Smoll Business in |
Ammerica: Hearags Belore tiy Subtomes. on S84
and SBIC Authonsy, Minotity Enterpoes end
General Smell Business hois of thr Foure
Comer, on Sl Busineat, Wnh Caig . 36 Se.
(V985 Fadere Controcring Opporturtior fur
Munior:ty snd Women Owned Busiresmer: An
Exnminatios of the 8{d) Subcontructing Prt?['m:
Hzarings Sefore the Senets Coman. on Sma
Hutiness. 9815 Cong., vei Sem, {1983] Minonty
Busingsg ared 16 Lontributaon o the United Seates
Econsmy- Heanng Before the Senote Lomum. an
Feond Business, 97th Cang. . 34 Swns. (1DAZ); Smalf
Busisess and the Federa! #re t Syreass:
Hsanngy Before the Sub on Deneral
Theareight of the House Comum, on Smatf Bucizeas,
97ih Cong., 1 Sew. 19811 Small and My
Bugivess [n the Decade of te 1980 IPart 31
Hearings fefoie the Hause Comm. oa Sl
Bustnees, 07th Song,, 9t Sews, {1981% Smedl
Bori and the Federn! Procer ! Sysiem:
Herings Befors the Subcomim. e 4 }
Cwreright of the House Lo pe Small Budiress. .
ik Lang, 1% Sexs [1981] T2 dmund the Smalf
Butiners Agt i Extend e Survers: S84 Mo ) Pl
Pesgran: Hoarings on 8. §812 Swforw the Senate
Sefeer Comn. on Smalf Buginees, 98tk Cong,, 26
Sexe. frtign). i

B Affizmutive Actign Raview: Baport i the
Frosdoni 5% (VRE5L

*See Croper, 488 LLE. at 4040 iplussiiny
apinion]; Fufflove. €48 U5 at 482073 Ipfurainy
arinlon!: id. 2% 308103 [(Powall, {.. comesringd: wee
wisd Mrim 8mzz‘c'lnnm& 497 1.8, o8 383 id a1 605-

L

i

coafronting minority-owned busisssses,
They include "deficiencies in working
capital, inabiliy to meot bonding
requirements. disabilitios caused by an
inadegqueate ‘treck record.” fack of
swareness of bidding o pporianities,
ussfmmiiiarity with bidding procedures,
pry-sslection before e formal ~
advgrtising process, and the axercise of
disgration by governmen! procurement
efficars to di&F&vm‘ minerity
businesses, " ¥

For example, in g report thet led to
thy legislation 3has ceoated what bas
becomy known &5 the “8la)” program at
the Sme!l Basiness Adwministrution, i
and that established goals foz
mniﬁipai’iﬁa it procurement af each

s:5i sgency by firms swnad and

controiled by socially and economically
disadvantaged individuals (SDB's),7 s
congressional cotnmitios fonind that the
difficulties facing minority-owned
hasiaesses weore "ot the result of
random chancs.” Rather, the commintes
stated, “past diszeiminglory systems
have msulied in present econeoimic
inequitias.’ ¥ In connection with the
sam® legsiation, snother cotemities
conciuded that s patten of
tiserimination “cantinuss {& deprive
racial and athnic minorities * * " oftbe
apportunily to participate fully in the
Free enterpeise synem.” * Eventuaally,
when it adaptad the 8{a] legislation,
Congress found that minorities “bave
suffered the effects of discrimi -
practicss or similar invidious @ o~
siroumstances over which they bave no
contral,” and that “if is in the netional

_interest to axpeditiously smaliomic” the

effocts of this discriminetion through
increased opportunitivs for minorities in
goverament proourement &

4F EyCeanor, . dissentngl This printiple swas not
Siatmbad by the Scprame SourCy mbing in
Adarand; thye, il tootinue (o bave ke, eves
wondar Bt scruting, Ses Adomnd, 11% % L m
134 0 0 126 Ehievens, T, disseniingd .0 7333
{Soyiet. | Semeatiagh
o Fullikove, 545 11.8, at 467 (plurstity epinionl.
wThal prrogras wegets Tedert] procuremant
apportunities foz small firms dwned snd conzolied
individuais who wre sacially snd scogomically
dvantaged. See 15 1.5 $ 832031 Memben of
cartsin minority groups wre pracurpad 1o be ancialiy
dimdvantaged, 13 CF.R Pu i2e.
iR LS Jeaalgl
#iLR Rap. No. 468, gath Cong  1et Besn. 3
{39731
5 Rap No. 5050, @3¢k Cong., 2d Sessl 1%
{3078]. Ses also HR e No. W9, 90th Cong,, 24
Sexs. 3 (19781
#®Pub. L. Np. 95307, 5300, 92 St 1757, 1760
13928} Ser 124 Tang. R, 38,404 11978 {dtatement
of See. Waicker! {rommenting an 1he tuirodeation
af the eontersnoe repont on the $ial legitiatios wnd
abserving rhai the reporl recognizey the ex.s.e.ioe of
& “paitere of wial and cconumin diserimingtio
that zontingas o deprive tacal gnd sthalr

Whan mvamging the 8(s) iy
tha |nte 19803, C‘nggmss agaﬁm
that "discrimination and the preant
alfects of past discrimination™
continued o hinder minosiy busdnmss
devalopmment. Congress cuncluded that
tha ;zmgmm required bolstering s that
it waukl botter “redress the eflady of
discrimination o entreprenensiad
eadesvors, " N

in the seme vein &re canpressmad
findings thet wnderpin lepislotion than
sots ngency-speciiic peals for
Earticipﬁtiaa by disndvaniaged

usinesses-—including minerityewned
firmgin procurement and gram
prograsas administered by those
agencies. For instancs, in N
meomamending the Continued mwed | .

sush gosls as part of pm?mms ooy
which tha Department o Tnxm;m
provides funds o state and |

governmants for use in highwey s

minontes nf e apportotity to panicper Ll
Eite Free ehlesprise #¥R0M"], bt tho came yac @
pasnd 1he 8} fsgisiasthn, Corgyrens considened wn
additional i et sought Lo inrges fedend .
wazisteron 1o minority-owned fems. In foraaiing
that moxsure, Sanator Dole rermarked that "oty
bt wiasermmen can oompets g aily wehas gives
sy apportusity, Oos of Be most imponte s
shis tountry Geir take 10 insure squal GpparTRmiY
Sz i Adspwernic, Wack and sther minarine oonens
1 10 invaive Uy 6 the maingiream of ou Fee
mmtarprise bystem.” 134 Cong Har 7681 {15%)
HH R Rap. Bo, 466, 10Gth {ong. 1 Sem 2%,
% {1987 Sen 133 Coog Bae. 47 814 118N
{vianimmnt of Sea. Bumzers] (discussing prvpesed
rovipinns io 68} progeam and commeniyag e
winaritias “cionsine fo Tece discrimination s
w10 credit s markels i @ 33500
{mzteman of Bop. Canta) {discussing propomed
revisinns 12 8{al progoam and comumenting U
wiferts of dizariminniion cumtinued (o be el wead
that #fa} wmsndments we tiseded 10 " ceaw &
warkablr mechanians ke Heally tedeess pa st
dizcrimninatory goaciices’] Sae generailv 5.
N 354, t0th Cong.. 2¢ Sass. (3968); The Reesl
Husinass Lo Hiveness Desmonsinnifon
Azt of 1H8E- Hoaringe on §, 1374 Belape the Seenpts
L, on Smol Buginers, 100th Cong., 28 S,
£1988Y; Siool Busisese Probiems: Heannps Sekwre

-ty House Cownan. o0 Smal! Business, 16500 Tmrg..

1at Seax. (1867 Moy Bunness Developined?
Act; Heanng Bafere the Submm. se Procundary,
tngvenon and Migatiy Enterprue Bevriopust of
the Housy Coanuen. oa Sinali Butisess. 100k Cang,
16t Seas. 3R TE A Bill to Refores the inpaal
Ownership Oevelopmen? Froyres: Maengs on $447,
1557 Sefore the Sabcomm. pe Procuremont,
innowatie and Minonty Enterpeise Dovelotionss of
the Hous Comm. on Small Busmess, 10t Cong,
21 Sest. (1997); T Present ond Examipe the eyl
of o Survey of the Grudusics of e Smell Butuwmys
Adminetraton Sseceion &lai Minont Bepness
Lwvelopment Progrom: Hegrings Batory the Seraarr
Smarll Buniarn Comm., 100th Cong , 10 bess
13947 ) Menanzy Enterprize oned Cenvegt S2oalf
Butiness Frobisme Hoaarings Before the Suboazan,
g 84 and SBIC Asthomty, Mingriy Ermprpre
ind Senarn! Saall Business Problemy of the Senate
Cutan oo SengH Businese, 931 Tong. 14 Bess
139 §: The Srary of Hispsaic Sma¥ Businestan
Amerive. Heurings HBefore the Ssbromns, an S8
and s8I puthority. Mesasty Esietprise and
Lenernl Smoll Buglnesy Probiems of the Hoos
e sis. om Smali Busgress, 98k Sonp. 197 beas
{39831 .
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Dmowil prowcts, & mngmmuml
amninitiee olwervad that |1t had
canmiiored sxtansive tastimony snd
weidenicr, mﬂ dutermined that thlg
MThan W y to rarnedy tha
discrirpination fsced by sacially snd
. meonamically disadvantaged
sttempting to compete in the highway
mimiry and mass transil construction
- -
basx also established goals for
' soB mc:p«hcm i’ procurerment at the
Defenss Depertment! md o;:thonué
to use specific forms of
nmﬁm!cseesm to ackieve thy
pais. 2 The Pofense Dopartinent
progresn (00 i3 predicsiad on findings
that apportunitiss for minority-swned
businesss Dt boen bm s 24 Mﬁ?‘?
i‘l‘a%mes recorni tha!
fwhmng conrecting wpportunitias for
mincrity-cwned businesses 2t the
Deferse Deputnmanz ix z;l:mcmt beceu;:
that slope typically accounts for
mmwtmrﬁ? of lga fedoral

E § frp. Noo4, 100th Caag m&a 11 ($as?)
e DT powko woerw isitielty ssabliched inbe
Surfsce ‘Tranaperwtion Assisiance At of $962. Fub,
i Wo. 424, § 103 90 StaL 2097 {1932 They
sweym Cwntinomd {n the Surikon Trsasporation and
Caliscn Racecwd son Assintazce AC of 1907
METIAATL b L Mo, 190,17, § T08ICH ), 38
Sk, YN, 145 10T Corgress beld further Trings
e they swbiect after patange 0f STIRAA Ser .
Aencriry {onstesceion Laniraciing: Hisering Bafore
e Sabrvomes. 40 SHA. the Dentend Esanomy sad
$irorivy Fwmeprice e of the Mouee
Lomon. ow Sesi] Buximess, H1et Gong.. 1ot Seas.

i T Mmmmm«uwm“&:
Trsneponotes Cangtuction P‘mgisdf: Hacrings
fedire the Saboornm. an Prody £, dtuncraplion
wmﬁs Dmonispmint of the House
m rw Rzl Brireer, 100N me& 3¢ Bowx.

{ 5#&.@-!“&4: + Frojacte:

| - Ziraceyg Scfore 2 S . m&iw:acomw

. fowesae) Operobions. 3R Cang., 20 Swy.
{988}, Tangress sutiy resuthoeized the
ouls L2 the Intmmmadal Surinee Trenepacistion
Eficknwey At of si0t. Pub. §. No. 463240,

L) 4 Sted, 3904, 1935 {19910, Sea 107
C:.x% P 5730 {fev 32, $005) istrtammnt of Sen,
m?n support for oamtinumtion of

1n many industry
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gavariupent’s procurement activities,
Tharsfore, sifinnative action sfforts at
the Defense Depurtinent enabls
minority-awned businenes
émommﬁa their capabilities o
contracting officars el that inporunt
procuring sgency and to tha vast
sumber of noognonity Hroos that
gmvids goads and services to the

watagon. {5 tumn, minoriiy-owned |
husinesses can begfn to breat loto the
contracting netw orks from which they

ically have beer axciuded.®

ty?}ppazimiﬁas for minerity-ownad
businesses to purticipets in Defensa
I oat #nt intreassd
foliowing the introduction of the
rifirmative sction pmgnm there in the
inte 18805, Bowavar, the offacts ol
diserimination were stil] folt in faderal
procurement gensrally, Bused on
informstion it obtained through « 1003
heering, & con gvssimmi commpittea
roported the following vear that this
“lack of opportunity resulte primerily
from discriminatory Or deonamic
conditions,” wad that “lmproving acoess
12 govornmen! cootracis and
procurement offers ¢ significant
oppstinity for business devaiopment
Bectors.” ¥ o the
Foder] Acquisition Streamlining Aet of
1984, Congress saw 5t 1o make available
to all sgencias e romedial tools that
previcusiy had been granied to the
Defonse Depariment, in exder to
“fnsprovie] abcess to contracting
oppartunities for * * ¥ mmeﬁiymud
smsli husinesseg.” 77

Through its recurring sasassments bf,
the implications of discriminstion .ww
ageinst minerit -bmmm.mv .
has conchudet fluu wianding akome,
tegislation that aimply proscribos ndai
din:riimnam i.: 0 im.deqm yedy,

» e 14t Coag, m 1’?,8? ixml {umm of
Rep. Cozpute] nfBSomanive scvio

Congross alss has sttemjted to redross
the problems focing misority businesses
through roce-neuirs assistanos to sl
emall buginesses * Congross has
dietermined, however, that those
reraedies, by themseives, ar
“taeiactua! in eradicating the sffociz af
past disimination,” 2 and thst race-

. copscious FIaasures are ¥ necessary

suppioment 10 mce-neutral tnes X
Finaily, besed on #s undarstansiis
what happens af tho state and 2
when use of affirmative actina is
saverely pumailed e suspanded
ouiright, Congross has concluded that
minorily psrticipation in goverament

of
tovel

. procursment tands o full deamatizatly

in the absenco of 8¢ loast sotne kind of
remadial measures. the result af'«vhich
is to porpetuste the disTiminstory - »7 "
barriers that have kept minorivies om of -
the wainstream of public contracting, ®

* flagioming with the Soal) Pucloses Ao of 1953,
Congrom bas sustborized nuneros progrens w .
“ait rpnnsal amlet and prowect * = e interses
of mali-business eonserms™ 2od “foanre thas « ir
prepartion of the W} purchassn and contracts for
wippiies pd services Tor thin governmmnt be pliged
with emaii-dnaioeea enierpricss.”™ Pub, 1. Na. 183,

§ 202, &2 By, 232 1052} A&&: reeagnitlag bnihe
1960 the fpeci{ic probismas Bcing minorily cwrnsd
trusitessos. Congrwas sitemspiad (o sddrass them
thenngh tnoe-tuatesl msasnrun, For exampls, In
1971, Cangress snendad tha Smaii Business
Envmatztsnst ALT 10 Croafe » Sarery dued JUarkdite

10 aaaist mensl} bomioesns that have vrouhle
obsalning trudit sl bonding. In 1972, Congress

ceroated & dew Shaas of sroatl buskiness invesient

mmn @ peoreide dels and equity eaphel 10
Soxinssm twned by scially and

acamorrictly nlmﬁrmup&imiv{duals. And exer
the yamra, Congrass bas coatinuously seviswed and
ned programs 10 wnelet ofl senall Dusinomes

dr:mgli the Smail Pusines Azl Sex 2.z Pub. L. No.
. 3. 4% Siat, 742 {18245 Pub. L. No $0e308 90
T Syat BAY {1076} Pub. 1. No. B5%-89, 91 Stal, 583
{1w7h

B Crason, 488 1.5, % 530 (Manstall, 1.
dissenting!, Aeeord Fullilove, 448 115, 1 467
[ wesiste aplndgn): i @ 553 {Powall. 1
enguingh by ol5n Soy of Richmond v, fa.
Crauan. kmpact en Respoene: Haaring Lufore the

duws “b%ddy’hzxdd; ooxtewcting™ wt " +?
Dhpartment. *which b the inrgen

PrOCurermanL
progeam i it Faderwi Govsrnmens™}; id.

dadunstaged busizes prograes £ Traneportation
Deparvewnih

et astablibed compaoble faitistivee

# gourd fragess adhioiitered by th
Ezvovamerial Erotaction W&i?‘w 4
. mecipieste of prasts a At BPA oo

s Hhee Cloan A1 AC mmh&;ow
xppmctaged busitnses goats. Swe 42 LS.0, § 7601
O i, Al 42 KL § 4370d (miabiishing an
SDE grigf f meciphants of EPA funde smd i
v ppmari of cwetaln wnvirgnmenty)-eelaind projcisk
ER fop. Wa 228, 1103 Comy,. T Seee. 48 (19890).
TS0 §238. *
%ummmm,mhm&,wm
Vo DS diaadvanteged Srons badt boan able
3 “parsicipale b the ‘early' nloﬁwm of tiajor
Ivienae TYTTS, woald bave badan
FOPORLRY 10 gl ihe expertiss requlret e bid on”
surd, Comlracte™y: mey afse LR Rap. Mo, <35 %@k
Cc'-!,, 111 Soex. 170 11904): 121 Cang. Rac. 17, 4;;»—-
4L 10031 HR b, Homs. Btk Cong.
sm 0y {1WLM :

t of Rap. Schrowdec? taz “old bay's club™
i Pelenze Departmant copteniting exc) many
migerithes frons businees apportypitisek s slisa
Rapartmwes of Dudwrie, Fadeco] Progmint t
Prose Minoes Business Developoent: Hearing
Refore the Subcomm. un Minoity Enfarprise,
Finance and Urban Develapment of ihe Howm .
Comm, oty Smal? Busiruss, 103d Cotg, 1 S, 4%
$19513) [uatueent of Rep. Roybakatinedi £Oid
sithoudes mﬁid hadt;m dl«luz bazi; *‘;ﬁ D;ﬁ.;;
cantracring hes, tmditionally, = ciowed sho
Omly » webect few twed #ppiy. Sinre e oarsage of
tha mimrity Sontesciing appormity kuw, sbove
progress bine bwess wade. i HR. Rap. No. 1605, 98th
Cong.. 24 Seer. 1001100 (VO8] o teval of

pcticipatiin by disedvanlagod Seron in Dafrsse
Pepartooest

t:anmmag indicated o dred to expuod
pporaniiies al Wl egeacy for sach

tirms).
*HLE Rep. Mo, 870, 1054 Cong.. Tnd Sws. 5

el
LARE )

- Roc, He2el {Sapr. 20, 19
{xtaveenend

Rop. Dalicmal.

Sub o Urber and MinenTy-Owned Susihess
Deveiopimen: of the Senote Cotrant, on Smail
Buxinesr, it Cong., 24 Sex 48 DRG0} (sterrment
of Ray Marshalll HR Rep. No. 468, wath Cong ., 158
Seas. 32009751

] bwirs ermphasieing that recaneirad progruns
ﬁirmﬁmz mm]ml z?m ;‘wﬂinn
CRHNPODATYS of Al Ovent W&uam strategy 1
#5duente apPOTIniTY Sor sl businesiar uw,;.u&ea by
minvrities. For sxarmpie Co hex suthnrined
coniraciing set exides for empl) businesses
genEnwl ipamisnoity and senminastny slilewne well
43 + host of banding. isnding. and tachnica
sssictancy shias are opwn 1o nll amali
businmaes, See 15 P50 §67 o vy

% Tha Myaering ond Hecamp for Mirority
Burirecens of gg Supm Lours ﬁ{?:w in the
ity of Richmpnd ¥ f.A, Lromn Co Hmnn,gﬂe}'zm
i Legislotion wad Netieraf Becurity §ub af
e Houde Coman. an Government Opermtions, 1513t
Cnug, 24 Sass, 57, 8200 {1900}, Caty of Rehmaond

v LA, {Zwm fapoct and Berpunes. Hearing
B;{czv # Subcoaren, on tirbes and Minorty.
Chwrsedd Husiness Devedsprani of the Senats Some.
ore Small Bunnets, 10151 Gong. 2d Sexs. 3944
(1990) Latatemmeat of Andrew Brommes
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Tha im's([;oing is &sst & sampling from
thr degzislative record af congressionaily-
oihorived sffirmative action in .
EOvirnent rement. The
remainder of the memomndum sirvays
widence Faun other souarcss regarding
the impect of discrimication oo the
shility of minyrity-©wned businesses o
cemnpete oqually in contrscting markais.
This evidance confirms Congress'
deverminstion that race-conscious -
mmedisl sction is nomtod (o orrect that
problem. |
1. Dascriminatory Barviers to Minority
Lamitreciing Qppaortunities :

Developing o businass thal can
sacresshally compete for government
sootrects Sepends on many fecters. To
Mogin with, techoical or proloasionst
axperioncs, which is typicaily sttained
thaeugh employment and rads gnion
apportunilies, 1s &n important

recoquisite to agteblishing any
E.mm‘ Second, sblaining financing is
mecussary to the formation of most
businasses. The inability 10 securs the
twin building blocks of exparienrs and
fimarciog msy provent s business from
ever geeting off the ground. Some
mtividuals overcoma these inftial
sbwtackos and are shie to form
- Bmginmescs. However, they subsequently
sawy be shut out fram jmportant
eoniracting and supplisr netwaorks,
which oan binder their ability to
comapete sfioctively for contra
epportunities, And farther barriors oy
be sowpuntared when & business tries to
secuire bonding and purchase supplies
for projocts—eritical requirements for
many Wiejor govemman! Coniracts.

While simos! sl new of smail
businasses find i difficult 1o overcome
these barrfers and become successful,
these problems sre substantially grester
o minority-owned businosses,
Eropinical studies snd reponisissued by

ions! committens, exacntive
brunch cxanmissions, soademic |
resnarchors, and state and koonl |
povermnents document the widespread
and systeonatic tmpact of discriminetion
an the slility of minorities to courry out.
enchs of the Stapg thal are required R |
participation in government contract
Thisevidence e?gimﬁim&on can b):&

inta two catogaries:

{iY evidence showing that
dEecrimination works to procluwde |
mingnities from obitrining the

wxperience gd capiial nseded (o form -

and develop s businass, which '
socompakses discrimination by trade
ugione and smployers snd
discriminstion by lendery:

{14} wvidonce showing that
discriminntory berriers doprive axisting
miaority firmy of il and fair

smployess ¥

contrscting spportanities, which
snoompesses Gisorimination by private
wecior customerns and prime contractons,
discrimination by business networks,
and discrimination by suppliers and
bondin ﬁwﬁdem. )
The iollowing provides an uverviaw
of both categories of evidenoy. .

A, Effects of Biscrimination on the
Formetion and Development of Minvrity
Businesses

A primary objective of affirmative
#ction in procuremast is ko etttournge
and support the formstion and
davelopment of minority-owged firms
as & remady o the “"racism and other
harriors 2o the frog entarprizs eysism
thst have placed o hesvier burden
ths devaicproent and maturity of
minority businesses.™ 3 That these
affurts are necessary is avident born the
-recent findings by the U8, Cammissisn
ant Minority Business Development,
appointed by Prasident Bush. The
Cummission smansed & lerge srmaunt of
wvidence demonytrating the manginnl
gosiiicm that minarity-owned

usingsses hold in sur secialy:

+ Minorities make up more than 28
parcent of the population; yet, minority-
owned businessas are anly 9 percant of
all U.5. businesses ond receive lasg thon
4 pamant of #lf business recelpts M

-« Minority firms have, on avempe,
Foss rocaipts thot &re only 34% ul that -
of sowminority Breng M R R

* The average payrall for minority *
firms with employees is Joca e balf
that of nonminarity fioms with' = -~
‘. ’?«{e:':‘é»::“ X

Presidant Bush's Genmtesion
underionk an axtensive anslysis of the
barriers that faoe minority-owned

- basinoss fomation snd development it

coucinded thet “minarities are not
andarrepvsented tn business becsuse of
choice or chaten. Discrimination and
benige neglect is the reeson why our
economy Ias boen denied accass to this
Fital resanree.” M Purther avidence of

e —

¥ Swall and Manovity Buniowesy in ihe Decade of
the 1000's fPurt 1) Heomings Before the House
Camm. i Smai Susmess, 07 Cotig.- 19t Semx &
{19813 Sea slss MR Sap No 870, 1834 Cong.. 3d
Sies 3 {19941

17 United Siatar Cothenimion o Mindrity
Haniowa Developrwe. Finaf Repore 36 (1993),
Thate aristics am bawed o0 3987 Czuvus date. the
ol pecans Ball deza senilaiie mgerding the Rarus
of twinntivy«<wned buscantes, Preliminery e
Eom 1997 oensns Sata reeal thad 1be statas
minority Frsas bes aol signilicanly Wiprored Por
inetancs, Afriven Amerizans ase 17 percins of tha

puistion bt ip 1992, owosd only $.8% of a)l
ﬁw_u Lifr Som 4.0% in 1987} 1o received Jun
1 pecant of €Ll ULE, business rocaipts Dwhich b th
anzee bovel an in 1O87),

Ll TN

X5 fof, et A,

* 1, wt 60

the offect of discrimination o wizority
busitsess development is rovesied in
recent studiss showing that minasities
are significantly Jess Hkely tham whites
iz form their own business—own adter
controlling for income lovel, wealth
odutation level, work sxperiene. age
and marite! staiue® These findngs
sirongly indicete that tisorities ~Hace
barviers to business entry that
nonminorities donot face W

Sinen the ineeption of faderal
alfrmative actios initistives in
procuroment, policy makers bave
rocopnized that tharo are two principal |
barriers te the formation and .

< development of minority-owok

businessas: limited techoicsl vapawixare
and hmited financial resouwiom o
President Nixen's Advisory Dl an
Minority Business Exterprise ideesifindg
ihege barriers in 187 when {f sepaeind
that “a characteristic leck of Szl
and managecial resources bas impained
eny willingnesa to undertake exerpTiss
wid itg inbarent risk.” & Two dooedes
ister, & congressinnel committew found
that minorities coptinus to have “lewer
ppporunilies (o develop business skiils
aned attitudes, to obtain necessary
resourons, and to gain expetience.
which is pacessary for tis syeness of
sadl buginesses in a competitive
snvirpnment.” X Discriminntion 1 1wy

. woctars of the national sconomy

sceounts, at lesst in part, for the
Aheninishod opportunity: discrimbugtion
by trade unions and employers, which
has provented minorities from gaomring
crytial technical skills: and
discrimiastion by lendars, which has
prevented minonities Fom gamaring
neadod capitsl.

1, Discriination by Trade Dndtex and
Emplovers -

President Nixen's Advisory Cammil
an Minority Business Enverprise
determined thet "the lsck of
spportunity [ participate in managevial
technical tnining has severely resticied
tha supply of imnocityl entrepramstrs,

¥ Bee Sivisign of Minorly end Womens's

Bualrims Dewvalapmant, sty Dlered, A
Sendy of Roeis! ond Sexwe! Diszvivination Relamed
£o Govarmani Controcimg i Sew Fork Stote,

Appendlx 1), 83473 [1002! inding that mizwizies
In Mew Yark wate F5% fras Haly 1o enter 8.
srapiovmen: then similarly situated whitsl
Timothy Balws, Self-employment Dntey Az e
Industry Sroups. Brareal of Buninsw Vemuriag
Yal. 10, 5t 16338 {1995),

™ Thusthy Bates, Salfemployment Entry Mirosk
indusiry Gozups, Joornat of Busines Vestunng,
Wik Y8 149 DAL

» Sumuel Doctars & Anne Hull, Minanty
Enterprive and the Prazident’s Lountr 44 1123}
nuoted in Tuchisrber #f sl Oty of Cnemnads
Crogon Stuidy 138 1105200

wi R Rep Nt #78,303d Corg. 2d Sess 5
[topel -
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manapers and techmicings. ¢ A histaey
of discyiminstion by saions and
essiplovers helps o expiain this
unkreynste phenomenon-

Priov 1o the civil righis
sccomsplishments of the 1960s, lgbar
wesomes and employers wers virtuzily
Feew o psoctice overt racial
discrimination. Minorities were
segregated o manial, Jow wage
preitioas, kaving no minority managers
on wihite collar wotkers {n most sectors
of our eeopomy. Trade unions, which
controlied trainiag and fob placement in
many skilled trades. commanly barred
wmwinorities from: mearborship. As a
resclt, “whole industries and calegories
of employment wern, in effect, ofl-whits,
afl-meln” € These procuoes left
exisewitios unabie to gain the experionce
needed o operats =i hut the smallest

i primarily eonsisting of smal)
“snn and pop” storas with wo
emplayees, minimal revenue, locaisd in
segregaied nrighborhoods, and serving
an exchasively minority clientele,

Diwriminmios by ufiions hasbeen '
recopnized ks 5 maior factor in
prevesting minorifies from obtaining
empioymuent apportunities in the skilled
trades. Title VI of the Civil Rights Act
of 1964 {prohibiting employment
discriminstion) was pessed. in part. in
rewponse 1o Congrees's desire tg halt
“the parsisient probloms of racis! and
refigious diserimingtion or segragation
* & « by labosr unions ynd professional,
business. azef trade gssociations,”™ ¥
Evep after Title VI wen! on the books,
bowsver, unians precluded minorities
from membership through a host of
discrizmsimstory policies, eluding the
use of “wests and admissiens oriteris
which {bsvel no refation to on-the-jnh
wkilis and which {have! 2 differentist
fmpact” o8 winonties; < discriminating

= Samuel Docrors & Anne Huil Minedsy
Enterprir ond the Prasident'c Coarcdf $.8 (1971
itmaoted i Tuehitder o af, (505 5F Singinnth:
Crowen Stady 150 {1982)).

« Affimnytie Action Roview: Bepxs ta U
Preglent 7 it9953

< See v g, Phercs, Butiress sived
Bustinew £ 1w Briggnat, The
Evomomic Pobental of Back Capiialisa, Peblic
Palicy Vol 1%, No. 2, 0 280308 [197); Kenst
Githreyth, et Qrpialism: An Analysis of the
Mowvaju Beeoay 1973} - .

+ 5 Rep. No. 877 6%) Dong . 142 Seas. 7 {1964),
S, 2.3 Beimaer & Marshali, Public Policy and
Premnatioe 2f Minovity Ecarsoener Dwosdopmens: Chy
of Atkurss and Fulten Gianty, Geogin, Pe VI, 11~
€7 11990) ?f 163 mingrizies were probiblied from
weining Athwte gaiths repmesent! gwn,
edwerricians, sisel workers sod yeral: TEW
Associntm | Minarity/Women Bug Study:

Teviser] Finnt isport, Phase 1. Volume 1 5-11 ("I

1963, T pna of the 1,906 perwitis in

wypremtiveship traming in Deds Caunty wes Black,
wrif the le!iamgshml My Workers iocad, ke mon
atr toede oo, wex st white 7}

< Lhuind Sures v. fron Workene Loced 85, 44)
F.2¢ 544, B8 ifh Cind oo, dended, 405 LS. 084

H

H
f
I

.

in the application o admission
criterig, * and imposing simission
onncitions. such as reguiring thet paw
mesnbers have o family relationship
will an exigting nismber, that locked
migarities cut of memberghip
oppurtunities,. <’ A¢ a result, uniong
ramained virtually sll-eehite for some
time aher the snoctment of Tils VII:

« In 1485, the Presigent’s

‘Cammistion on Bqual Opportunit

found that out of 2,959 persons selacted
for skiliod frade union sppranticeships
in 30 southern cities, onty 28 wery
black.* '

e In 1967, blacks mads up bess than
1 percent of the nation’s mechanical
union mambers {i.e. shest metnl
wotkers. bailermalkers, plumbers,
olectricians, irgreworkers and alavatar
cunstraitonrd @

# In 1869, only 1.5 parcent of
Philadelphia construching mnicn .
membars ware minoTities.

Even when minoriies were sdmitted
10 unions, discriminatory hiring
practicey shd soniosity systems oflen
wore used to foraclose job opportuaities .
to them 3 Those actions wers the

(3975, Sen aiso Homeed v, intermational Asr's of
Bradpe, Suucturn] & Oruodental Iros Workers, 637
¥F.2d 806G [8th Cir. 19801 iselention oritetin,
fneluding aplitude sesr, #ng tie raguirensanini s
high schaal dislema an 5 condition of sl bty
e diserivinaiorsl.

 {nited States v. froa Worksoe Loval 86, 443
F.2d Sé+. 548 [tk Cir) (difzrendal appBeation and
wbriissione requiramerns tatwaen white and
tlacks, spurous meescna given for reactions of
hlarkal ostl. denjed, 404 1.5, 984 9718 Skna v, - -
Sheet Metal Workere Inrd Age'y, 48% ¥.2d 1022 lath
Lair. 1973 furdon weived reguirenests by whine -
applicanis). . e

* [fnited Stotes v, United By, of wn
foingry of Ameocy, 457 Pid 210, 3335 {0 Ole ) owrt,
desied, 00 U5, 852 (197! wrggm
requiremen? $xinded muinorittee Carpuntiers
radn); Linitod Stotes w Prtemationtd Asn of
Bridye, Srweture! and Omcweniol Imn Werkers,
433 F.24 074, 805 {vth Ci] brwguirtey femily
enlationabizg batwaws: sew and sxi£ing mambers
“affervivaly procihuded nan-wisio membenbin®
ot dunied, 404 115 030 (1971 Arherior Warkess,
Laes! 38 v Vogter, o7 #.2:3 S047 1535 Gir, 100%)
{rule restmisting membarthip to sons ur Cloes
relazivns of Currest maenbers fwrpeinaiod the aifect
of past wetlusion of mimititias)

g Aggocisies, Minority and Women's

. Pavticipagion in the New Huven Congfreetan

indusiy: A Bepoet to the Jitv of Meow Haven 2%
{1009; ighiing ings of President s Comminton
o5 Equad Opportuaiy.

- Stave Askin ¥ Bdrmund Newroe, Biood, Sweat
ared Steed, Black Baierprion, Val, 34, & 42 (15841,

* Twpartimast of Labor Memorandum fram,
Acthur Fletcher o A)) Ageney Heads L9897 (Ched
s Affinnotive Action Review: Repart io the
Pywwidens ¥1 (19981 fintudusiag the “Philadeiplin
Flan™ raquirisg the wse of affirmativs sction gosis
and Umeialdes in consnuction, Secrtary Flatcher
notes et “aqual empliyroen! spporiinity it (hase
taces in the Fhiladephis xrsa i st far from
reelity. ¢ * * Wa nd tharelors, that special )
Iukiaes #re raguined 10 provide sgual oppactanity
G (it saven ades''),

5 Saen Pemeviornin v. Openting Bag'rs, Lowef
342, 586 P, Supo, 479, 339 B0 Be 1878} {unicns

T

sublect of numergus civil rights saits,
leading the Bupreme Court lo declare
1979 that “judicie! findings of exclusim
frosn crafly on moiel grounds sre so
Burmerous a4 1o make such exeiusion
proper subject for judical notice,” 32
Well into the 1980s, counts, comemitien
of Congress, and sdministrative agendes
continued to tdentily the “inebility of
many glikority workers to ohisin jobs®
through unions because of “slavigh
adiyerence to traditional preference
practices {and) alsy from overs
discrimination.” 3

The disgriminstory condue: that wes
ithe subject of dse Supreme Court's
decision in Lacal 28, Sheet Meln!
Workers v. EEQCS is fllustretive of e
patters of raciel exclusion hy trads
unions and ils consequences for S
wingrities. The union local operesod am
epprenticeship training prograss & » 3
dosigned to teach shont rreteal akille, =
Apprantices enrailed in the progmm
memived cletz-rogm taining, as wellm
en-the-job work exparionce. As the
Supreme {ourt described i, sucoessid
enmplaticn of the program was the
principal messs of altaiviog unlon
sarabership. Bat by sxsloding
minaritiss from the gpprenticeship
program through ™ pervasive and
egragions discrimination,” o tha local
effectively exchuded minorites from the

hald listile foe xucial discrimingdins i employe
veherei teocadre sl practices) Waldingz &
Basien. TheLantiniing Spmbicati: of Rage: Hades
H it st Raoiol Discriminetivn ir Sanstrucae.
JFoliter xnd Sochmty. Val. 19, Wo. 3. 60 298 ligey
T uapitn rules #nd fonnel procedurss. iidormal
miationkios $4i1 dominete the unise senior's
 mupleyani proossees.” E Edmand Newinn, Sterd
The tinicn Fiefdem, Dlack Eaterpriss. Vol 34, s
$1934) [discrimination in ﬁmu‘un of hiring hail
s oparaisd as inmponetnble barriess’ ro minoeity R

{ sockers?, Sue genaraily Barbare Lindeman Sehie b

Fauil Grossmac. Employrant Discrumncion Low
E18-26 {1983).

12 fnied Steabworkers of Am. v Weber, 443 LE
193, 190 u. 1 11970

B Tenfor v, United Stmes Depe of Lobnr E32 ¥
Supp 726 794 {550 Po. 19821 See Minans
Busismes Pacticigotion in Department of
Tramepsriction Prajeew: Heanng Before 0
Sudesam, of the Hawse Comum. an Savermment

tione, 8 Cong, st Sea. W) (1ER3]

frowtimany of iross Hauglilon) imisemty
CORUERRGIN eontizue fo “suiEd ] bavily begaver
thwy baws beers victitng to thet discriunatian as
peacticad by i ublene™] Dhvisisn of Miroriey aoc
Warnes's Businees Developmasnt. (ppartsmn
Dugsind!: A Srady of Rociv? and Sexus’
Prwcrimination Relatad o Government Lonttocning

T i Mew Yark Stoie 43 89921 1°As et seap sapan-

were Syad by faderul, sinte and Gity Tommss.ote
setd agenciss Derwean 1963 and 1982 documens.og

. b paiters of tacisd exclusion from Kew Yoo s

skilind trade anlone by constiiutior end 0y-1aw
provislons, member sponssrshins ruies, subiegs v
irdervige ssin and ciher tachabgods. % weilas i
whmphicity of coustruetion conmagion sad the
aspilescancs o7 povirmnent agenties in those
practioes .

498 1L, 423 (18BE)

 1d w426 .
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wnion for decedes. Such exciution
oeatinued noiwithstsnding the passage
of Title Vi und 2 series of
adeainistralive and judicial findings in
the §8s and 70s that the local had
mgaged in biotant discrimination in
shutting mitiorities out of the
kndeed, even into the 80s, the iocal
persisted in violsting court orders to
opan up ithe program to minoriies.®
More recently, & ¥alo University
econamist prapared & ruport
documenting the history of
discrirainatin by New Haven unions

“that “‘confirms the nationwide patigen of

discrimination,” 3 Prior (0 the passege
of the Civil Rights Act of 1964, New
Haven's univns prohibited minority
membership, and minority warkers
wer: almost completely segregated intg
jobw that whites would got take because
they required working vader conditiony
of extreme bost or discomlort 3¢ Afer
passage of the Civil Kights Act,
minoriliey were prevented from antsriog
unins by & nile requiring Cial at least
thiroe current membsas sponsor the
appiication of any new momber
Altheugh the pelicy was mce-nsutzal on
jts face, it was almosi impossible to
find three membwrs who would
pominate 4 minority {end) stand up for
him in a closed meeting wher other
members would undoubtedly aftack the
candidate and his spansors.” % This and
other disoricsinatory policies prevented
ol bt five African Americans from
foining the 1,218 whila members of ths
highest pald skilled vade unions in
1987, and throughout the mid-70s,
unions and apprenticeship programs
rerapived vittuslly all-white 3t The
mport conciuded that the kiztory of
“Wocked soress to the skilled trades s
the most important explanation of the
fow numbers of minority and women
aaxmmz:ﬁm? sonirsctars today, "™

- i, et €354, :

7 v Axwxiniv, Minosity ard Women's
Perticiparion @ the New Hoven Constraction .
daduriry: A Aegor to the City of New Howwn 25
TEE1989). ;

™ jh, Wt 3827,

»id s s |

- il %2R

1 Id, & 33 New Haven Boerd of Aldertwen,
Mlisoriry ind Worn Busioess Fescipuios in the
S Harers Coteruction Industey: Comrandtiae
Rapcrt 7 (19901 .

* Lyt Aseocietss, dtinarity tnd Woown's

Industry: & Repors ta the
{10REL Comparably s srinns about e pwet of
trade union dizoeninetion beve bees reachad in
wiodies fmen sther uriadictions areund ths oountry.
Sew, ag D) Miller & Aeaocistes, et 5i, Phe
Draparity Sredy for Memplus Sheiby

Intrsy el O fuit 1148 (0KY, 4994}
€'tn Mamnphis, irede unfone bavy hintoriaaily
didcriminted aguine Afriong Aemaricans.”k Repont
of the Biur Ribbon Fanel ip the Honaroble Richent
8. Sadey. Mayor of the City of Chicops 43 (March

%
|

|
1

Py

There is oo doubl that gade unions
bave put much of the discriminatory
pagt behind tham, and they new provids
ar important source of opportunity for
minoritios, Same barriars to full
opportunity ramsis, however 8

parallel history of discriminatary
trostrmont by qmployers has preventad
minorities fom riging into the privete
soctor managumant positions that an
yaoat likely 2 lead ic zell-empioyment,
in 1972, Congross found that snly 3.5
percent of minorities hold managerial
positiony compared {6 11.4 parcent of
white smiployees.™ Cangrose attributed
this undarreprasentation 1o continued
discriminatory conduct by “emplovers,
lshor viganizaticns, smploymant
sgancies and joint sbar-mapapemant
gommittens,” & Evidence derived from
caseinw unnd acadamic studies thows a
varioly of discriminstory smaployment
praciives, including promoting white
amployess aver move qualified minority
wnployess; % relying on word-sf-mouth
recruiling practicss that exclude
minorites from ve
annountaments:® and croating

1907 {Ths Tk Forca apaciBuaily sotes the
axpiynion of minoritia and wossen bous e
bactiding trwden. "k Natlanst Evonomic & 5

A A Y

promotion gysteres that inck mimartties
inte inferior positione

A study published sarlisr thisyemr
surveved s broad range of curret Bxbor
merke! evidsnds and concludedthm
amployment diserimination is ‘wons
thing of the past.” * Zathar, roe mill
metters when it comes to determinsng
zcoess 10 tha bost employment
opporiunities.’ Progross has b
mede, of course. Yai, “mote thax tivwse
docades after the passuge of theCiwgl
Rights Act, segregation by rece snd sex
ontinues ic b; the ruid mthes than. the
sxceplion in the American worlplacs, |
and discriminution still reducenthe: pay
and prospocts of warkees whowe ot~
white vr maie.” ¥ Tho axel
gnducz qummly is 0ot deiibadn, wnd

2 paopie on iopwwho we oty - -
whits a.gd msiwg;mﬁm beliovn et Sy -
are behaving fairly, But oid heits diie
hard: rolianee op sutmoded stawypas
and group reputations. and the
persistenca 6! “invisible bisses” wank to
porpetisate s system that craates
disadvaningss in smptoyment fox
rainoritias todey. ™

The rasulls O{W{ “tasting”
studies—in which equatly matcied

Associnton, ef 3 Avedabiliry and Dtiiioation of
inority and Wemen{Iwriod Businace Rriseprisas
81 the Mazsochuietis Waier Rescurces Authoniy T2
{Ngre, 190K A number of MAWEE twnery

P, r: %, ml P ] 3 1. ara
saterbaisd By stare bidding Sewxznnte that
maks it Giffieasd or imposathle B sos-giion Kome
e BIA ", Coapees & Lybrand, o ol Seate of .
Muryland Minarity Business Wilivatice Stady 4 -
Faby, 19901 (discussing o aoion -
Rectiom] .

S0 BPA Exooomice. s of., SBE/WEE Dheparay
Study of the (Ny of Sax Jase 84 (A0} {Wiee
;%qgmm atkovs, mloocies ey o

toating
:\?mim thet wre witved la the
case of reiative
Reciod

ra g

cxrewtt wnion s i

Waldioger & . The Contining Sigificonce of

Focw: ot wwd Ruciol i riminatisa in

Constryction, and Sccisty, Vel 19 No 3,

- 4t ER0-0r 00001} Tl 1687, blacka sveraged iz
sy 90 parcen of paeity for il wiiiled tredes with
wyy v Lavals of teprasestztion in she mont

work forexd: Thamey v. Washington Sowty Sc3

B, w5 P24 93 4eb Cie, 1900) Sew sisoLuiw, of

Maad,, Booriers i the Employmant ond WerdFive
Advsponment of Lotings. A Report (o the Glnes
Ll iy Locnmission 43 (Aug 1004) iwordolaannh
mﬁﬁngmll;ngn thai raly an social retwmibs K
» #lgniBexal “olusiooary barrie” in

o g

. nppdrtaaitae B tisaritlask Rocarvs

ol The impart of Recrvitment, Sefsrtion.
Promotion amf Sampenzation Policees sad
Practices on the Gluer Cailing, subritted mLS
Beparinent of Laber Glass Calling Comumieson., 34
$Aprik 1904) [mating fhat “recriltinec Ltncwu
pricsirtly couslatfingd of werd-f.moyth xad
wnployee refertal pitwirking + + * L
Hiling of sezancles sl weclesivaly rons witiis,
[f the anvi ant I alrepdy bomog wtiedh
many are, it mainiding (his deme “horsegrowm”
snvironmmani L £ariude Erorsky, Hotisem tad
fugticn: The Core for Affirmative Attisr $heil
1391} DS, Comenlazion on Civil Righs.
Affirmative Actian in the 1980 Dumantlingste

Iighly paid erafta like alnciricians end plumbene:
The Meanng sad Significance for Manority
Butinemzes of the Suptrme Court Devizipn in the
Lty of Rickerw:d v J A, Orowon Co.: Mearing Before
the Leghelatian g Notizan] Seewrity Subcoess. of
e Doown. on Gavemaent Opewations, 81 Cong..
24 Gl %1 315 119900 .

LA, Rep. No. 238, 924 Lang.. 34 Semi. 3 {1972},

it g7, )

" Cox 2 g . Winbush v, fowe, 89 FEP Canes 1348
(oth Cle. 19531 fevidenon wis “orsewheiming” that
smnplorer B stganedd by disparate tesatioest with
mepect i o of Black wiy ¥ tiinited
States v, N Industries, inc., 479 1,24 334 (825 Cir.
TOTIHIW parcunst white mana f BTUTIUE

~ owused, e pant, by pramotisg losar qualified whiss
wnpicvees Over care quaiilied sivoriiam),

* 5w, £ 5., FEOC v, Dotroit Bdiean o, 315 P2
W1, 58 8tk The 10280, vacatad end remanded on
oty grovads, £31 U8, 651 1977 {fnding
diacrimingtion 16 “the prectics of relying on
rafermala by » predomisaenily white work foree™h
Long v Sapp, $0% §.28 36, 43 [8th Cir, 1974) {word:
olaouth ecruimman: serves io preperyate atl-whine

é

of Diser £ {15Rsh Darbars
Lindaman Scblel & Pual Gressman. Employmesy
Hgeneination Low 81 (18831
" Sue, 3. Parion v, Linion Ngtionat Bark, S
P24 457, 563368 ik Cir, 1082), cent. deniod. 45D
?ﬁh lgﬁ! {‘Z%;Ig Becew v, Beninett, 43 B0 !:a:iiz
t L YREA) ey rwgulring tint
of whom ware biack, imf;:i? un?griiy wmx
shasging jobe dedigord te preven) prometien of
Hack senployem). cure derdid, 435 U5, 964 (ymaz
Torvell v 1.5 Prpe and Foundry (o 644 FA8 35143
15t Cle 1081) isaniority syl craaied for Chwiy
d

a4, varning o e )

cnga% slec Elia Bei) & ﬁtuﬁ:‘md‘
Nkomo, Barmiere 1 Wevkplore Advonsesment -
Bxperienced by Afsioan Amescons 3 (18541
{“Alrican Amedicans * ¥ * are functiosally
segregind 1nlo fobw lexs Hikely fo bé on 1w patb 1n
the 19 Ibvals of manepement.”},

 Barbars Ba < I Defotae of Aftermotres
Action ¥2-371 {14u8),

i et 33

id. s s

14 o1 6382,
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minwwither masd penminotitios seek the
e ol —arw byt ooe source of
wbciornn K11 ing this conclusion.
Theme stocdies shurw, for nstoncs, that
white mades recoive 50 percent mam job
offers the mincrities with the same
sheracteyiatics applying for the samo
joba.™> As Justion Ginsburg described
thenn, the testing studies meke i1

clear 1Ent "liloh soplicants
with identica] resuinas, quatificatjons,
md ivrview dyles still sxporience
differwnt rocoplions, dapanding o their
™
Fven when minorities are hired today,
» “ghess coifing” tends (o keep them in
pwwederel powitions, This problom was

ized by Senatar Dode who, In

1991, mtroduced the Glass Usiling Act
s the buicin of evidunse “confirming
%= o ghy wxistenam of invisihle,
artificial bwrviers Bhocking women and
sinvwiting frimn advancing up the
cowporcste ladder to mansgement and
execntive level positions.”™ ™ That At
crowiwd the Federal Glass Cafling
Comrpsinrion, whick subsequontly |
complesed an axtensive study of the
oppoctssities svailable 1o minoritdes
aric woroen in privede sectar .

e mi, and coneiudad that *'af the
mu of busiess, there is
nchds w bareier unly maroly penetrated
by wowsen oF persons of eolor.” ™
Evidemce relansod by the Commission
i ing picturey;
sanior leve!
wsrrmagery i the nation's largest

des ary white,??

» aod Hispanic men ams half as
Ekaly 2s white moen 1o be managers of
profesionals.™

» Ky the privaty secior, most minorit
marrgers snd profesticnals are tracke
into asens of the company—personael,
communications, sffirmaiive action,
w reislions—that are not Lkely 1o

10 adesncament Lo the highast
kewels of expevionce.™ -

+ Because privaie sector -
opposhunities sre so limited, most
minokity professionals and mansgers
woak in the pubdic woctar.®
A ——— st 1 .

2 Crous of of, $tiring Proctices:
15erential mg?ﬁxmk and Anglo Job
Sewhers [YPML Turots #f of., Opportanives Desied.
ey s Daprimieherd : Dincaseninosicn in Hinng

. i

*M,:n&& at F133 ainatawrg, L,

T Funean) Glasw Coiding Comumimion. Good for
Buximese Wieking Fall Use of the Notion's Human
Copital i (39951 iciting 190 siamemen: by Senator.
{iade regerding 971 Department of Labar Hrpont on
the Gds Ceiling baiticleve).

53 it il !

Pidmw
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ME 11k
A X 311
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In light of the avidence thet it
canzidemd; the Commission concluded
that, “in the privats sector, aqualiy
gualifind and similarly situnted citizens
ere baing danied equal sccess to
advannemant on the besia of gendar,
race, or sthnicity,” ¥

in sum, thers are iwo conteal moans
to gaining the experience nevded to
operate 8 business. One is to be taught
by a parent, passing on & family-vwned
business. But the loug history of
discrimination and exclusion by usions
and smployers means thers are vory fow
minority paronts with any such business
fo pass on.2 The second gvanus iste
loamn the skills nesded through private
employment. Bul the effects of
omployment and trade union
discriminntion bave posed a constant
barrier to that sotrywsy isto the
bruginess worid & :

2. Discrimination by Lendars

-Withiput financing, s businoss cannot
st or develop. There ate two main
mothods for & Rew business & roise
capital. One is to solicit investments
from the public by selling stock in (be
company (public credith the other iete
salicit investraents from banks or sther
lenders {privaie credit). Congross bas
haarg evidence thet “'since smwall
businesses have very limited arno
access to public credit markets, it is
eriticelly impoctant that these sntitiaes.
aspacinily minority-owned small
businasses, have adeguate sceassto . -
bank credit on ressonsbie tenas end

WrE

A
et

. Y=t

the Houm Cowva. o Goversawwnt Operuticns,
1000k Comg., 34 Sess. 111 (1900} [sutement of
[ XTY-2 0 Pilw (mitasriiinal todey have
fasuilion fram whon they oo iaberit” s businessh
HE. L NG, 870, Y934 Corg.. 1d Seas, 13 2. 38
{x9%4] U1 )bn copetenciion ndastey i * *
family dorsinsted, Many Srma ara in iheir socond
or third geserstion aperating pructures ¥} few
 Hares Boerd of Aldertnen, Musatiy and Wosen
Putiness Partifirtion in the Mew Hoven
et dndurtny 18139903 U7 be waclusion of
wilnoritie from eonsEection rudus empioyment
Dufore the 10 teauitsd in an absence of & perent
o bersliy woambeey dwditg » cacatruction
sl ”3.
© Kavanal Boonomle Rasearch Assecialey, of ol
Tha Utifisation of Mawenty and Women {waed
Businesser Knivepriwes by Alamede Cruniy 178-77
Pune 12 174 surmher of witsease, identifind
Witeirie unisn Alasrminating a & maor Hmiation
1y B Eorrmatiog: smcd surccsks of sdnaclyy Aema"')
frynas Ausnctate, Minerty snd Wamen's
Pusticipation in the New Hoven Conittuction
Industry: A Rupost to tie City of New Hoven 34
(vl (diserimdnasion b prevesind minorites

. Women Owned

eonditions.” ™ The rub is that small
businesses swaed by winorities find i
tauch more ¢ifficult thay smel} Hress
owned by ronminaritiee 1o socure
cepitsl. Indved, this is oBien cited ss the
singlo largest Baciar suppressing the
formution and developmen) of mineriiy
owned businesses ¥ The sad fact is Lhat,
through countlessthearings. Congross
has lsarned that lending ininutioe

‘piasamaarmhmwsm ard &

er und over again, sudins show
that minority agﬁiicmts for business
oans sre more likely to b relecied and,

4 Apgilability of Crsdit ta Minority und Women-
Ownedd Smoki Basimeesen: Hearing Bafors the
Subcomm, s Fizsantial neiwicas Supsrarime
Raguiztion and Deporil interonce of the Havuse
Caserm. oy Bonbang, 103d Cong., 34 Senr. 0 (1999
metamant of Andoow Hove) Coeresmsan (b
nunoeltins Maring soall bozioesss are ..
rafinnt oo bank hendiog i becaves they
Sack parscnial waiih oF scosen y0 otbe somem sl -0
privess coadhi, kuch ay lowss Srom Suenily or triamdls, |
Ses by Oliver & Shaplro, Bisck Waalth Wi
Wealth 11961], . L

M Sen The Wil Stremt fouminl Repornts: Black .
Entrepreneurship K1 11992 (Roper Onganizstion
poli of 437 solonrity Dusinmm gwrstes fted siws
b6 capital &2 the grinary barriar fo thalr business
devsivpment): Unlled States Cosresiasion an
Binnriy Buripus Dewsiopmant, Final Repos 32
{19921 {"One of the miwt formidabile wlambiing
blocks 19 ke forsatinn and dewlopmnns of
mingeity busineeses iy it lnck of sotes 1o
capital’ :

® Soe Avesilaliility of Dwdit iz Minonty and
Husivwrcamn: Hoaning Befose
4 in! Institutions
Supervicion, and Depessst in of
e Flossne CXmpon. o0 Rornkdng, $634 Song., 24 Sew
22 {1994} satweoetii of Wayne Smith} (while
purdapn toore subule than discs insineiion in
B nnding, diwriminstion to business
Jending exists): HE Rep. No. 870, 2034 Cong.. 24

the Sub o Fi

Lol

© Gemn FIE004) [ Thare ix w wideapresd relutiance
v the 3ot of the cocunerciel benking ¢+ Cand

sapiial mackstsy (o take Lhe weroe claks with »
feskmarite] notreprenwor that they would resdily do |
weith & while ose. "} Disedvantuged Businesy Seé
Avider in Tronspartotion Construction Promts:
Hearing Before the Subcomm. v Procursment.
innevstivn, and Minorty Erterprise Deveicnmient of
the Howse Comm. oy Smel] Business, i9nh Cong.
24 Sexx. 36 11908) (staternsni of foann Fayne!
¢ ihiscause of the athzdz and sax discrisminsion
ractived by Janding inatiintians, I\ wes vary
difficult for cainotirtes and wotmen 1o segurs bank
lewne ) T Disadvanmtaged Susiness Snterpeise
Program of the PedernbAid Highway Act: Heenng
Bef Sud B porestion of ihe
Suvwcte Comem. an Eaviroament and Puldis Woks,
Poih Cong. et Sass. 383 {085} (kiatemem of laman
Tadusur? (rlord: Tkows banks “rwivse 1o lend
mOTIes 1 ainorily buslivessar fomm sty Indian
comrnsitiash: sen sl Fiece! Ecomvomic and Soamt
Crives Confronting Amersias Cities; Hoasings B
#he 3enute Comrs. en Bonking, Housing, snif Uirben
Affaire, 3024 Cong . 248 Lo, {1992, Federed
Minonty Butiness Prograine: Heonng Before the
Howpe Comum, as Small Business, 1028 Tong 1t
Saua. {30015 Oty of Richmond «. 1.A. Crosan:
Empsset and Respanes: Heanng Befom the
Setoomm. on Lizen sad MinorityJwned Business
Develsprent of the S Comm. on Sl .
Buriness. 139 Corg.. 20 Sers. 119901 Minoniy
Constryution Cammﬂing: Heaning Sefore the

from “geiniingt sxparienon and sl ped ¥ 10
operyie & businews and therefors has “Sapt the poal
of potantixl minotity * ¥ * sontracton anilicleily
saliTl : ’

* -
o

) -
o A 1, i 2hy N

Fub o0 $BA, the Econsmv and
inority Emierpriee Dvelppeneni of the Mouse
Lomm on Small Busineer 187 Cong., 14 S
f1vesl,
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wien scopplixd, roceive smaller loan
skt than nonminanity agplimzs :
with kéentical colleters! and bormywing
crodestizls:

« The typica! white-owned businass

. Paceives thres fimes a3 many loan
dollars as the typical black-swned
business with the same amount of
squity capital.®? In cohstruction. white
semud firms recaive fifty times as many
koars dollars as black-ownad firms with
wlenticol equity.s® '

» Minorities are approxitmataly 20
pescent less likely ti teceive vanture
wpits] Rnshcing than white finn
owzers with the same berrowing
cradentials ™

» Al nther Inctors being squsl, 2
Mack business owner is spproximately
15 percent less likely (0 rweive 2
Wamness Joan than a white owner %

» The aversgs joan to a black-ownsd
eopstruction finm is 549,000 less then
the average inan {0 8o squally matched
sonmsinornity cobstruction Hrm.Y

A comparnbia pettors of disparity
wypees in the most recant study on
Msding to minority firms, which was
reieesed earlior this year. That study
surveved 407 business owners in the
Deaver sres, It found that Africsn
Americans wers 3 times more likely 10
M ropuctencl, fz3r Brusiness loans than
wekides % The Senial rate for Wispanic
woers ws 1.5 times as high as whine
s ¥ Disparities in the denial rate
macadeed significant even afier '

i for other factors thal may
affect the .- ding rate, sueh ag tie sizo

P mrhy S0 ey, Conunerciol Bank Faping of
Wi wend Block Owned Small Butiness Stastups,
Chenramcly e of Ecomomics sted Bumiomss, Yol
L We Lomt 75 £3981 ) Tha findings indiceue thes
Wk baimoezos ave reowiving ematler benk loenz .
than whiter—dot bocaume thay goo viskier. but, -
acher. techuwe thay sre Mlack-gvwied businesses. 't

= oown b Bates, Comnercial Bonk Lending
Proxiaors s the Dwerdopeent of Black Owrwd - |
o2 S P dez, jorruat of Urben Alfgin,
ok BN Lo o V2L

W rudfd & Dytes, Focinn MNew Firmiz
Swnccaewn ot sheir Ume In Vesnue Capital
Fimerorizy, focrmat GF Soall Busliness Finanes, Vol
3, %0 Lac T3EORTH[ The vantere capitnl market
e sty twwtrlcts nuinority enowpraneurt |
Sz aditniniag swabere capliad L .

mFudek As, Sopited Lpwes and the b
Owrmn? Bwiissr. Tow Bavisw of Black Poiicicat
Bcomoners, ¥ol. $5, No. 4« 37 (1988],

w ks, & Batar, Comumerc it Bank Lemding
Pwcticns mnd the Dernisprent of Block-{wred
£anstireeti Comnperains, of Urtwgy Alaies,
Wl 44 N 100 M {19932)

o Yhe Colormdo Tatiter for Coesemnniry

vt ; A
of Small Businees Lending in Deaver v,
o] B oot Sute, o Eeknd Cap o Wit
i Pciven Eoa Bsfections, Wil 51 1. May 6.
1% % B2
*i T Colornds Coptar for Cotorsuntty
Devebisxoany, Universisy of Colorado 41 Renver.

&wm{ufsmgﬁmm Lanading in Danvery.
15 ] i ;

aztd vet worth of the basiness. ™ The
study concluded that “dagpite the fact
that ioan applivents of three diflarent
recislfethnic backgrounds o this
samiple (Black, Hispanic and Anglo)
wore 10t spprociably differsnt 4
businesspeople, they wers ultimutsly

" tremtud differanily by the lenders an the

crucia) issue of ioan approval or
denisl.”"* o

In sum, vapital s s kay 1o opeiating
a husiness, Without financing, no
businass cap form, Once formad,
restricied access 1o capial impedey
investrnents nocessary for business
daveippment, Minoritygwned firms
face troubles an both fronts Andin
large part, those troubles stem fom
lendiay discrimination . A President
Busk's Commission on Minority
Buginess i)wein?ment explainad, the'
result is a soil-fuififlicg prophecy.

Cnar nation's iziszz}ryshas croated g
“eycle of negativity™ that reinforcss
profudics through i1s practice;
sestraints on capital svailebility lead 1o
fatiures, it tum, reinforcs & prejudicisl
perception of Minority Rrms as
inharently high-risks, thereby reducing
scooss 1 aven more capitsi and funther

_increasing tha 7isk of faijure”

B. Discrimination in Aceess to
Contracting Markeis

Evon wher minocritias are abls 16 form
and develop busivesses, discrimination
by private sector customens,

ims , .
contractors, business netwerks, .
#3 5, vt e ;. ‘u',.‘."‘..
g o A
" There in b avitieinin that tainoriine tae
discizinaion in brillzgy. Ses Mozneil ef
al, Mutgugs Lending & : the
HMEA Doio, 96 Am. Rev. 23 {1996} {Ruding
thiat il ovity B0 paroEst mom

wpiionals wars
* 18ady W0 be reductad Sor & morigags loar they white

vwive with (dantcal charecieristion. inciuding sgs.
incoim. welts, and sducailon]. This serves

weking buvinee loans, decausr a2 Imponant
soures of collutern) for much lonns 16 4 vuw Brm is
tha horae of the Owewr of the firm Thus, mongage
discriminxtion thel impedes the ability of
sodriorition 1 obkaln koais 1 porchase Booven far
drives thattt 16 Taaz wiiuabsin Bosns than
they sbwrwise would) diminisbes heir sility 1o
pow: euilatared Joe Dusineay Iosss.
Buslonts Dovalopcuer Fioh] Raport € 119873
u 1, 1997}
While the natios kas mada yu!ix":d« in
overcoming reciel Bas. tha Covunlaslon’s apt
charsctarization of P debiuilng alocts of iending
discrimination mlvery ihe deacription ol tha
probinen o o basdisark raonogrph wrltten gver
me-haiT ountyry #go:
Thw Magra Dusinacmmans eatUaiss pwile
&Mwﬁ? than whiter in M?M i
118 10 (e ikl pasitsge of b
irato 5 14 260 pursially S 0 prefodicrel
opipinoe whiites conceming husinass ability
and persaital safiability of Negroas. In either caas
¢ vicions cials s B9 aperation keepizg Nego
busnlnms dewr.
Gansmer . An Azmancan Dilemse: The
Nogro and Modern Davnocrocy 308 (8h sd. 1954

v

supphers, end boading com panies
aises the costs Jor minarity fires,
which are then passed on to Quir
yustomears. This restricss the
compelitiveness of minority s,
theraby impoding their ghility e gain
gconss fo public contracing mwk eds,

1. Discrimingtion by Prime Contractors
and Privsiz Sector Customers

{r: the privats sector. minovity
business owners face discriminstion
that limits their spportunities W wark’
for prime contractars and privete socior
customers, All too ahen, contracting
remaing a closed network, with privoe
cantraniors muaintaining Zazzg.dmg::ﬁ
relptionships with subconircime .
whoam they prefer to work ™ Hetwss
minority owned Brns are Now setmants
to most msrkets, tha exdistence snd
proliferation of these relationsiips jocks
tham out of subrantracting ’
agporiunitiag, As & resuit, minority-
awned firms 2re seldom or nuver invited
o hid for subcontracis of projects that
do not canteln affirmstive sction
requirements. In addition, whes

= Sme Huw Havan Dound of Aldpmen, Mesos:
and Wagses Supitess Participotion i e New
Haves Consimvetron tndustyy 10 19505 0P
aonairutiion dodustry i Kew Havess foriohion %4
Targn svind a siowed oatwark of anablighed
Rttt 40 subsonvecton who have chowe
Jong tarens relasionsbipe and are bighly rewdesaen 20

braniness with "suisiders. "'k Brlmeow &
. Public Foliky and Pramstign of Mawaxy

. Beoramic Developorens: Sty of Adlonto and Fuafton

Covarty, Georgra, PLTL, BY $1993) inevaber of rady
admociztiog taatilied thar “cosiacions develp guod

“werking retationehips with seriain subcories

wnd send 15 dee them repastediy, Fean o o e
g wehaa (hU FTICYS W Jont & Hite i Mghe
than mber subzxintractors’l.

“Ssﬁ ﬁ:?mi Ecnnatiis an;«:& Mg e
The Siate of Texas Disparity Stuily: A Hepet Ic
Yexos Legisketure o¢ Amfimd b{’ HE. f:;. rand
Lagisloture 148 {3924} {"Alrizen American oenee
* 0 nld by an empivres of a prime contacks
that the conireessr greiens to woerk with
{ngutaiatelry -owned firmal and works with
imivwriryowned firnsl only when required 1o by
wiz 5 5] Miller & Associates, Dispainity Studv for
Mepiut!/Shelby County frresgosrrmmental
Consmrtivns VE-10 [1964] £ Malority companies
witf ot do buss with [mincriis-owned
businesses} bacyssr thoy bick ouniidence in {them]
end £re ot willing 10 g0 beyond thoss busioeee
with whom they bave 4 1010 15 year
relavinnitlp "k Hrown, Botz & Coddingion,
Digpuasrety Stisedy Gty of Phoenix VB {Juit 1980}
“From the reapicnaes of & mumbet of MOETWEEs.
assiothoer formn of marketpiace distriminsiion et
severyly harnpeze theiz acoa 1o the arkepiies i
derinl of the oppononity ta bid. This may ootmy in
& vaziety of ways, Iaciudiog. byt not limitad 1o, the
s of aocecompeiitive procurrmenl und selwction
procedures, 3 well 64 inendonsl dos of
reiaction.”" Nauonal Econom:e Ressarch
Anporistes, The Uillvation of Minsdty ond Woman.
Dhwrsedd Buainesses by Copnrm Core Coumys Kol
Repors s, xii (19921 {70 percens of minoriny-owtad
firsig +anarisd saldom or nevar Delag ssed 1
contrazis st do not contain sfingelive puion
rquirsment s Natianyl Brontrng Reseseeh
Associates, The Aveilahliry and Uiifization of
Minority Ownad Buninpss Eoferpirises o1 the

[ ——
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. subooatmens,

mimority firms are permitied te bid on
prime contractirs often
resist working with cthem. This soet of
exchasion is often schiswed by witits
Sirms refusing to scoept low minority
bids or by shering low minority bids
with snother subcontrscior in arder to
allow that business 1o beat the bid {a
practice known a3 “Uid shopping ™). 1%
Thees exchusionary practions heve been
the subect of extensive testimony in
congressionat hearings,

Moy peltn Witer ﬂmjm Authosity 74 vz}
145 prawraen) of mimority awned sinsuction frems
repumied 1t pvicos vociracions et mae \heir Bros
v As wish wilinmaive action seguitemenis
weidison oF trvey vwedd Lheir Srma on projects thar
do mt comita in wach requirsneslal; A Stedy o
Shmatrty i ai ety Procricek i S ibvwsikse
Lonetrntace Morketpioce 123 {Feb. 1990) U Only
18% od binck eoptracions cutvmntly baes peivate
seciex contracts with priows with which they haes
wenkawf om pubiic motar contcz with MEBE
vacpuimeniniie " | ses shac: Comd Coraty, o, v Ring
Commdy, Wet F.3d Mg 316 19 O, 3001, orl
demipd], ME2 L5, E003 11992] {nuting regdirts that
sopmsbhority fiews §8 the ety refumd 10 work
with minority firmed; Cone Corp. v, Hilfsborough
Comtnly, 9% ¥ 0d W0, $i6 010h Lir. 1. cart, Genied,
496 L1 5. 983 {1090) (noting cwports tha! when
ity caniracton (i the conaty "spprowched
DrieE COMITRUTONE, BRTI i inher SCTUPRCTE eiTRRE
were unre s ilabde or wenld refuse 1o apealk 1o i
oy contraciae i

"= S Asdocicid Lerr. Cantroriors v, Coalition
o Boomworas dqusy. 950 F.24 1401, 1436 ith Gin
19T cart. daniect, 503 L5, 083 119000 fnoting

prote tha: Wooal mincrity Srms yeers “decisg
LI bty tie ioew Bidder,” and
vl et ke ke warw swsrdn] the
contmcts as dow Decddar™ |- Coese Lorp, v
Hiltaserzegh Dovnts. 908 F.2d 9068, 9161318 Oir),
ey cheniand A0 LLS 963 (1990 I iChumrary 1
heir prstions with noe-mizarity suhonntraciors, ™
ecxd privw cxotweions wouki ok mlcority

Trsssriractons” bids “wrovyid 5 wariouk sas.
mittariry £z doontractary witii they could Bad & non-
iy fo sodertid ithe minarivy rm)™), BHC
Kesanrth et Coxventting. Regionif mm Srudy:
Loy oof Lars Vigrer X032 019421 Cow bldding
Hirpmasic contrectir 1ol that Be wea not gieen
inbeastract becanas e prite contzscsar “did 2ot
knewe b wpd bt Sk pefome “had problems with
rinarity yuba iz Gw pert”L BPA Econsaqics, MEES
WEE Lhrpority Study lor the Lty of San fues {Vol.
) B4 $4900] idawcriting practioe cootibeting o
Ipw SHLAR RIS by CIRATIROTION SHBURCIE a8 T
ol uding “bid shopping, imtuffickss dirmibuiicn
of soniom of tontamvis laadgi s ieient T vitoe
16 Tarmgury bida™) BOC Remoarch wod Gosiuiting,

, 1Otk (g, 188
Sews. 54 119095 (statminss of Mare Bancdick] e
sama prize eooeracte who will wae 3 minority
subcootencior oz & oty cootrest ked will be terribly
saliafied with by firm'e perforonce, will imply
nad e that tieeadty sobcontmcton o e pelwats
sxrtzmct wiwes the pricos SooiTacion i ot forowd

3 e & Grboovity Seen ") Yhe Maaning and
Sighificnen for Minonty Businesms of the $upreme
Court Decixion in the Sty of Richmond v 1A
Crowon {o.: Hearing Bufere the Legiviction arid
Notwonal Securver Subeoenm. of i Coamm, op

i s sorsk, 19342 Cong., 26 Sews., &7

11990} {uninmant of Giorlas Metingl: 19, 8t 160161
iatensent of R Mirheilh id m 313 (statement of
Hanyel Rodrigweel: A 81 16 Refoomr e Capitn]

H
i
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Sinorityand
. Buzinetven by the Gity of Hoyward 623 (1993).

* Twscoes Digparity Study D21 110941

An Alanta study revesiod avidence of  networks ™ 107 These natworks can yield
the effect of discriminsticn by private competitive advaniages, because they
soctor Customers aad primse conlractors  Serve as conduits of informaetion sbaw
on minority contracting opportunilies.  upteming job opportunities and
“Ihe study found that 92 percent of the facilitate sccess i the decisionmakers
revenus received by minority-ownad {e.g. vontracting officers, pritie
firug came from the public sector and comtrectors landers, honding agents and
enly 7 percent fror the private sector suppliers}. Simply put, in contracting.
In sharp contrsst, the stedy found that  8coess fo inlormation is a ticket to
nonmisarity firms recoive only 20 success: fack of Information can be a
percent of their revetus from the public - passpon iy fuilure, Networks and

. sector and 8¢ nt fum the private  ©ontacts can belp & businass fiod the
sector. 2 In additien, the study reported best price on supplies, facilitate o quick
thnt nearly half of the black-owned joan, foster & yelntionship with @ prime
firms worked privweily B qilnorit -contraciar, or yisld infarmation about
customers, and mimority firms rarely a0 upceming coatrsct for which the lon
warked in g joint venture with a white “: 3 ;:; P“mmwgi;f “;?;:ii wrve 1o make

i .
ewaed fitm. 19 .y o What msfomp:iw mere exislence of
* Customer prejudices s somstimes ssssblished networks inta barriars for
graphitally axpressed. African winority-swined businesses is the exteat
Amarican business pwners bave to whi
reported wriving mt b cites to find . gl yinonty membership, 1t has been
signs saying “No Niggers Allowed " % orngnized i Cangrass that privete
and “Nigger get out of here.” 1% (ther wocior business nelworks frequendy are
poteniial customers heve simply refured  off.linits to minorities: “Institutional
to work with & business afier C wallis],” and “oid-boy netwark(s) * * *
discovering thal 11s ownar is 8 mninosity.  akel ] it exceedingly difficult for

fn a rocent enocunter, ¢ biack business  minotity firms o bresk into the private

owner aTiving st & home-site was toid comumercial sector.” 106 Pgrabin]

t¢ logva by » white customer, who duscriptions sppear bn nuinerous siste

commented “you didn't tell me yos and local studies. ™ Ylkimatety.

weorp blzck and you don't sound
bisck, " 10e : P Raitey & Waldiogar. I'Twﬁammm’nr?
o . Suymifmonoe of Roce: Boeiel wnd Rocigt
2, Discrimination by Business Networks it nmanation in Consmaction, Polliics azd
th Pociery, Val, 19, Ne, 3, P8 {1953 ]. See Brimmner &

Contrary i the common perception, Marsiil, Zublic-Podicy an Prosmotion of Misasity
cuniracting i€ not & “mer&tmrzy?‘ = Development: Gily of Atinnte and Fukon
where the low hidder siwsys wins, |, 23n P I 55 41990) {iMicn ob

ity Do Rurgugh inform! channels.
“{Blenioatl the comaplivated regulitions  Sewoi b wid amunﬁmm especlaily In

s proliferstion of collective B3 ‘hﬂm m;n:;:i et Pro
* bargaini H different . .- ° Miwceiry Susivess Devwrlopiment Frogram
i ingggml;ﬁmiml b ‘ . Mo Act of 1687 Heowizgs on 8. 1383 and HA,
reality. YOy o > Befare (e Senale Coman. on Suall Bavnesy.
personsl contacts sand informel J00th Covg . 2d Sesas, 32¢ (1988} Ivatament of

Llee mi Parrws dMitcbell), See 3R Rap, No. 870, 1{53&6
e T s P N ~ Cang., 34 Sem. 15 w38 £°The conmrustion Indusiry
mp&wiw e Hacrkngt b HR. ™ o toe-kati it i ammilly doenizated fand raClaxts s}
; i mww‘mw{ of alg buddy awwoerk, Mincritee sad women, snisea
the Mo Covun. on Small Basinem. 100tk Cang,. ooy A% pan of coassruction funilies, bave bees
10t Sows. SO (19673 Itetemment of Edward Jroms); m‘* Ceatiae in be xciuded wheneser
Sunali Disadvantogsd Buriness ey os: He g €, Minoriter trd Franchiciey: rings
Bafore the iy S b o the ?f;i:x nry the Hosse Comm, an Soall Business, 1014
i O A sm’i’ wo“"“h““{hag“ 191 Ress. Coog.. 321 Suss. 54 (1901} [satervent of Rep.
1573 L1901} Tankisinent of Parrin Mitshelts, “‘5“‘?3 iéiac“ m"’"ﬁ‘%?"’b"““ ”*;""‘3 “’m -
[y & Pné&c I’m‘:cy‘mé &X UI‘QB (!“ “Wm’fﬂ@ o <¥iotalglet 1}
mmﬁ;’, [,i"".‘h;un;ﬁ el . fenshing syatesnn’ '} 131 Song, Rec. $ 7,447 {19053
of Atlante ard Fulon Coanty, Gargaa, Pt |, 9-10 % v 3 of Rep. WM:::? "old boy's slub”
(ronah See sl 11, Milier % Assaciom, $ay of UG 0y misorRin "

Dayson’ Dispurity Study 183 (19313 "4 wreall Wﬁgﬂ“‘;‘f ind Con v,
.ynr!vm mg;nht:cm‘? e Foes Genlition far Ecopomic Byuity, 950 F.2d 1407, 1414
ﬂmmmm; Pudbe Paticy and U 901] fmunicipal study showsd tha there
&\, . 3 5 ] "madw&&wﬂwm'ﬂldwwwofi;kﬁ
Protiwdion of Minority Bcorotiet Deveioprent: City . avardlag g Sk ing
:i {19003, i Fuion Gounly FRES ottty Broe]”), e draied, 503 Z}.g w88
; . {19423 BB Resowrch & Cansuitiag, The City of
W P eiovtion i the Sew Haven 7553 Tuscon Dispority Study 202 (19941 (citing
“numerous dateiled e { the axeltnl
Grtrtragtion Bidustry 10 1199GL ux darcailed plas of the axclualoesry

© opention of paod oid boy aspworka”h National

wi Mational Boafiomnls Resebrch Associatse, Tha Forssanic Resaarch Axeociates. The Liddivation of

Aidlzation of Minoni Wames-wned Minocity and Women Owned Business Ensarprver

by the Sputheasiesr Fennrvivanie Yrensporation

Anthosity 167 11905} fextlualan Boem faid-boy*
. Coanmwed
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exctusion from business nolworks
“isobsteis minoritiest from the ‘wob of
information” which flows arcund
apportanities” thereby patting tham &1
a distinct disadvanisge mistiveto
sonminorily firms.t¢ {y govenunans
comiracting, this disadvantage can be
fatal: “igovernment) vendors who do get
oontracts, sxperls sgree, have obtsin
vitaf bils of information thelr
competitors sither ignorad or goulda’
find. * > *iCHaly the well connected
farvive, ™ bz

Restricied access 1o business aatworks
can particularly disadventage minorities
in the planning stages of govermmmnt

rement. In destgning contracts for

i

consult businesses lo make sure that
specifications march evailable sapvicus,
Only bidders who mueet the
specifications may compete for the
conlract and the exclusion of minority-
owned businesses from planning end
consuliations can tead 1o specificationg
that are written so narrowly as lo
exclude minority bidders 192 In
addition, the fatiere 19 consult minority-

arrworks “was the most Bageently tiwd problem™
of minge ity and wonnen-ewaed Lk Nnicesd
Fermagnic Resesrch Aswocietes, T Eiffuntion of

2w Women Owned Business Enisrprivey
doy the L2ty of Haywott! 34 {1933 I8 pweoent of
the Wit zeas ited probiens braeking i
asablisied ‘Gidboy® Detwarks .,

190 finsgad Sioter v. Dentyls Power Do, 476 F 28
W06 {36 (e, $973) tnding that diviet cowns
~imdlte 0 order (word-obmouth ncuiimen
practices] 10 b auppiervented by sffianetive avtion
* o v ek Clanrly an ebusa of power] See
Maticnal Economic Resech Assoeaies,
Avaikshility ond LIitcustoon of Misonty sed Wames
Dweend Busness Eateepreives of tha Mosgachusens
Woter Rescurces Authory 14 (1990) thndlng that
minarilivs “oeed 10 spend mick mare Ui and
money an arketing nae thay 30 0El hava
anblnhed nstworky and reputatians”]; Minesiy
Busitwas Enterprise Lagal Defense and Edueniion
Fund, An Examunation of Markeiplooe
Daseremination in Durkam Cognty 16 {160 Hoiting
“namwrcus §liszations i bleck contomeiary * ¢ ¢
Ioarsed of Md sppartenition mesth Liter thwe thels
wiien fompetiiors that e ted Into ibe ‘good old
vy’ pwtwark™}

st Keeie Thompsan, Toking the Hoodovhe Cut nf
Gowernmesn: {omprocts, Blechk Entarpelon 259 (1993),

41 This i egcomplished by, for example,
spwcilying thy bl st waw oorials Brand.
sanse procteots svelladisondy 10 seversl compasie,
speciising  depth of contract sxpeorience tha
mireity-gwied TRms oun apely previde, sod
Bundling projects e Jergs oomtrarve e sl
MLy -Twrind TOmPLEIES vRanot perfonm. Sae,
r2. BR Kep. Sa €70, 1034 Cong.. 248 Sesx 3¢
11 Iciting reommroendetion that sgenting
DRt lE “CSOTT B0 sl D, # Uit
MAWLISEs woutd ba tide tn panicipats in thoes
apportnites” s Mo Tilbowes A oot
Sarrmmemy Mynivipe! Uttty Bieiict; MANES
s panty Study 146 1V#515 lnailog thar, Iy maay
netarns, cimtracy spesifications sre writ 30
nuergwly thal thars &re only & few [oms Gt can
oo Vb jolsh: Tushiarber of af., Qity of Cincinmati:
Crowen Srody 153 (£092H" Products speeified m the
Requast kot Proposals weey vo niirow thel 9ily ohe
company that bad excluabvy dletrbatiog of thie
prnt}unétl speciling could satisty thir contraci,”h

A, 5 B——————— A ], bt S i

owrned businesses during the planning
stages of procuraiment prevents tham
fram mobilizing resources for the
upcoming compatition. As & cammittee
of Gongress recently reported,
“Imjinonies and women ere always left
aut in eny kind of design or plenning
phase for these projects, end that is why
whern {they] Arst know sbout them

¥4 * it s wadRionally 100 late to get
fiheir} forces end resources togethor to
raapt.”

3. Discrimination in Bonding and By
Suppliers

The competitiveness of bids op publig
i privade contracts is aot determined
solaly by the hidder’s resources. Rather,
omopetiliveness oflan hinges an the
abitity of the bidding eompany to sbiain
guality services from bonding
companies and suppliers at & fair price.
Here too, discrimination places minority
firms at a disadvantage.

Al contractors on federal
consiruction, maintenance, and repair
contracis valued at over $100.000 arp
required to secure a surety bond
guaranieeing the performance of the
contmes, M To obtain bonding, most -
surety companies reguire thaf 5 firm
present s recard of experiance (o
subistentiate its ability to porform the
joh, This mandate ofien lands minorities
in the middls of 2 vicibus gircle, Since
8 history of discriminstion has .
provented many minority companies
fram gaining experience in con
they cannot get bonding. And dooe they
cannaof gt bonding, they cannot gt -
oxperienca. As Congross has racognized,
this dilemma “serves topreciuds
sruitable minoehty businsss -
participation in federa! consiruction
contracis,” 115 -

Ciugress also has reslized that
minorities are disadvaniaged by their
exclusion from business natwarks that
facilitate bonding, because “firms tend
tv give performance and payment bonds
to people they already know and not to

10t HLR Rap. No. 870, 1434 Cong., 2d Sew. 13

[19043

1 4O U5, 48 27082700, .

% Uinied Swies Congreny, Fdtred Complicace
1 stinonty Sei-Asides: Repor to the Speaker, 1.5
Houss of Bapeeseniatives, 3y ke Congresyiono]
Tosk Fores an Manonfy Sei-Asides 28 (10005, Sew
s HA Rep No. 870 1034 Tong. 3d Sem. 34
{3994} {"Inability 1o obtain bonding b auw of the top
thres Fea3ons tha: new mingrins #mall busiteties
heve difficulty procutine (LS Governmend
et} AMinony Buswnoee Fasicpotion i
Departmen! of Tronsporiotion Projacts: Hestisg
Before ¢ Subcomm. of the Houre Comun. on
Corvemmant Operotiong, 88t% Qg 18 Ren. 3%
{19851 (strvement of Sherman Brownal {"Viraaily
avecydhe conssctrd with the minGrity sontantting
indusiry * 1 apparenly agreestiia suren
beading is one ol the biages: obataciss in tha
duwetonment of tringrity lirms. "L

the aew business person, espadaln i
the sinall business ownet is & weams ar
of a racigl or ethoic minority.” 1#
Furthermore, Congress has corgdered
evidance indicating that bonding wgents,
like lenders, inject racia) biases mto the
bansiing process. U7 Evidence of
discrimination in bonding also bevs been
scournulated in s ninber of stake auned
jocs! studies.? ' These problems have
masde minority usinesses signlicamly
fass oide to secure honding on egund -
terms with while-owned firms witdh the
same exprience and credentisly, Faor
axample;

+ A Louisians study found gut
minarity Bans were nearly twioe as
Hialy 1o b raiovied for bonding thoee
tirses mom fikely 10 be o) "
handing for over 31 mitlicn. e e
average wore charged higher rotes S
the sama bonding palicies thes whane
firms with the same experiencs vl 19

« An Allania study {ound thee 65
parcans of minority-owned constression

He LR, Rep. No 870, 1034 Cang 24 Sew. T3
13 $94).

' Swe Duscenunation iy Suiety Bordng
Hearreg Before the Suboames, o Mmonr
Enrerprise, Funanie omyd Urban Develepesns oftie
Route Lomza, on Swall Business, 1030 Cing; . 2wt
Sans. 2 11903 datsremant by Ko . Kwrisi M rnai
{Slonitarizion Dedween » banker's abiliny B smaks
wrbitriey eomdit Bercisions snd o forety prefactr or
an wndarwriters capabning of injeciiog penormal
poedion it e bunding procets sie oompmeiiing
wsdowd. "} Dhey of Bistunand =, fu4. Croson Bmipact
e Raposrae: Hoaoing Before the Subcass on
{ivban und Minenly-{wned Bunness Deeslaggmment
of tha Rensie Camm . on Smoi Puninesz. W22

Cong. 5 Sers. 48 119901 [nuernent of Amdrew

Brizner), 36, 81 15565 inzatsment of Edwed
Rowenl: Disndvanitosed Dusinetd Sol-Arsdrs b1

¥ gtinn Lanetsctise Proms. Haanags
Before the Fubcnmum. o Prycutstit at, ingeacnut
and Minoeity Eratiprac Develppmen of the Houie
L. on Small Butness, 100tk Cong | 2d Seake
o7 (3R {satement of Matiorie Henterd

P ERRriminalon sgaingt women and m.o0Ckeex in
thy bonding marksl is guite prevalem™s,

M S Divisian of Minstiry 408 Wameny
Business Devslopmoent, Gpperiunts Drnedt
Seudy of Aot o Sesudd Dscnminalon Retufeg
te Goversmant Gorieacting o New Yark S,
Exdittive Summare 57 £19921 Inniing tha «F
wilttassas trported “epacific incidenis ol rrans
discrimimgtian ' * " in JUEMPURE I6 sacune
perforsuancs bands™) Natdonal Econs sug Rweareh
Assovintum, The Urilization of Mintnh ant g gep
Ovned Buriness Enterprises by Alameda Lecmms
2%, 312 Gune 1992} [nearly 50 percent al ity
businessas reporied axperiencing bonding
distrimirmikoal; Nationzl Economar Ressgred
Associwtes, The Utihzation of Abnaniy ann W
wred Fusinesins Entarpoiseiby Covie Urway 13,
261 {May 1992} [poting svidentr of bangine
disceintinationd; Board 2 Educalicr of “xe Gy pi

Chicags, Report Concennng Cansis oo m of iy

fevised Plan Jor Minont, and Rote= Hu;,m=,
Enterprise Eeonoihic Paricspotion 1b | 1wa)
FBonding Iy seieniivals snd Gptina e iw Ded
o1 denied wivh ihe decision beng B4 josen’
Fubikctive, "l Masen Tillman Asser e
Sacramente Memcipel Utiley S 40wl
Engpaeity Sredy 118, 1353 idat v
sesience of bandisg dlsorimini o

s B3 L Mualler & Assogistes, Stab ol el
Dvegarity Stedy Vol 2, pp 353730« 1ol
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firmg huof toaun mp’lmnd forabond nthe o ane glaring caee, s frmoin Georgis gonesslly conwin anacdots] evidence
Moot threw yours, 73 peroent of those ‘began mending white empioyees 1o and expert opinion, developed in
y firrws limited themseivosoxclusively o purchase supplies posing as owners of  hearings, surveys, and reports, that
¢ pomrects that did net require bonding,  » white-owned company. The " white izng t?ie statistical avidence 1o life and
? it oo of then bad unlimited fmnt” reutinely recsived quotes ob ly iltustraty the wffects of
m;g capacity. By contrast, loes then - supplios that wem bwo thirds Jower than  disgrimination on procumment

of acominority firma had those quoted to the minority-vwned opportunities for minorities.

5

Lty 5 e 5 A AN

wd boading capacity. ' parent compeny. M Another firm 4 foderl govammnnt obviously
Aathu factor restricting the ahility  entered 1910 o jolnt venture with a white  purchases some goods and sarvices thet
b ol sy -owned Businessos o firm and sach obrained quotes from the  #tate and local governmunis do nat {e.g.
conrpots a both private end public same supplier fox the same prafect. - apecs shutties, naval warshipsl For the
taotrscting is discrimination allowing  Whoen the two Rrms compared the most pard, trough. the federal
“wati- trrimmority subcontractovs and . guates, hay discoverad that those given  govarnmant does business in the seme
conkractars [to petl spacisl prices ang ta the minorityowned firm wers so sontracting markels as siale and Jocal
diacounts from suppliers which jam) much hzg,iwré.m thosa given to his govaraments. Tharsiore, the avidence
. wx wesilohiie to iminorityl | " white joint venture partner that they staie and local studies of the impact of
; hnsers.” 37! This Qrives up " would beve sidad 49 percent 1o tha | discriminatory bariers to minority
" -apticipated Costs, and therefore the bzd. fnal pombrect price. /8 apporiunity in contrecting markets
= o minerity-owned businesses. A yoosnt C. Bvid the Imoart throughout the couatry is relovant w the =
H * wureny seportad that 58 percunt of black Di e{am of BB pactaf i fueostion whether the federal
§ 1 - besives ewners, 30 peroont of Hispanic ::m;: Aarory Cgmmﬂfn JM"&‘“’: S governmont has a campelling inmmh
. owears, and 11 percent of Asisn ?PPO u:fug cn; mntm ;’ ets: tako remedial action in its own -
. business owners had experienced tais and Lotal laisposity sudies - profurement sctivities ¥ Act%
koown instences of discriminstion in I oot yours, many staite and focal  the justice Department ashed the 1}
tive furm of higher quotes from govarnments bave wodertaten formal nstitute (U1 to anslyze the statinical
: swppliers. i Numercus other stato and  studiass to determine whethor there is findings in the studles. On the strength
lownl stalies bave reported gimiler evidance of racial discriginstion in of the Bndings in 38 Qudies thet &
fiings, 12 their relavant mm;zg aarkots that considared, Ul has rediched 1the -
—— would justify the use of raceconsclous  fpl fowing canctus:ons‘ 118
= Sommar & Marckall. ?R&wi’myaud remadial measures in their procurement » Tha studies show underatilization

ectivitias, These studies—many of by stete und {ocal governments of
which bave been cited in the previous African Aunerican, Latine, Axisn sad

dmmmamiy W »z,zn :3:»
B -m“ Gy v. $Elfmboroagh Comnty, Yoo P.ga  ¥octions of this memorandum —typically Native Americaa-owned businesses,

. W Tl O] cart denied, 408105, 083 contain oxtensive stelistical analyses The pattorn of disparity across
- frm. Eviiflncs of pricing ducriminaiion eviside  that havh revealed gross disparities industries verfes with racial and sthnic
mm%m‘ "%":“‘ “’”“If’: m‘:”’ betwest th evailability of minonity- ups, Howsver, the medien disparity
twacoy 50eme O memencise prchaes shawed that, QW husinossos snd the utilization of exiouisted b{ Ui demonstrate
ot qwerage, hinck wam weee charped wescly 31000 such businesses in state and local T, disperities for all IC groups in every
wouow by cmen tm whiie mam. lan Ay Foir | povernmeat procurement, Under ths ‘i::cétzm‘y ire
Deiving: Cooer amd Roce Dimceuniviation in Rewil  potoy acrabeiphad by the Suprame Comt .- » Mingrity-swned businesses recnive
Lome Mgttty 14 Hare L. Rae, 397 (19930, 59 ts ef wiass anyed
; o5 Mipiona Eomaomiz Recaarch Asssciaras, The L% $18 1888 Croson decision. which'held  an svemge onlty 59 cents of sta:2 on
IASiemn, of MSEoeity and Woman-{wiad tha! affirmative action at tha stateand  ~  local axpenditures that those e
m&?ﬁmi Troneporiotion Dignct jocal Jove] {8 subloct 3o strfel scrutiIy, ¢ cvm—
s Loirwanissi: Firel Repett vo-T3 {10021 such disparities can givavimtoan S e studdicn wrw also of particaler refevasss in
©F S Maienmd Ecomwoutiic Rakan ol Astocinlm. inference of discrimination that can sanssing the compailing fniesest for
3 T S of Texne Duparity Stusdy: A fapuirt 1o the sangressionally suthorized affirmarive setinn
H Towrs Legisiatere aa Awthoriesd by LB, 2626, Fart  BOTVE RS the foundation of race- measurs in programma that peavide fedara! huds 1
$ mem 4 {1994} Cispanic businees owney | COnscious remedia) risasares in st knd local preernmens for ob 15 thelr
. s <ot by copplier who t0ld bl that “we  procummsnt, ¥ The atudise also resurean.
) s ety ko Gk busis to peap e ol your kind”h VT dais., LT hat evalusied 56 of tis siudise

[%) MifEier & Amaciates, Dusparty Stidy {w . ———r— itimately, 1 excluded 17 of 106 58 staties froum
Berronsinel Dol - Intargoveenzental sunpllewsl: Ohte of Dupron, Diepority szudy 191 Enaivsis, grounds Gl ks it
Comsoreium ¥7Y (3994} DXther frecpuant complatons (1301 ioting eeidsacs of discriminrory priciagh e : WA

. 0ot grepes! dupazivy reting do ool prasen; wesis of
4 < preswcicy S i) barriese intiuded betog £1]. Stille: & Asmociaias, Loy of & Prursbung <wwelstical cignificenoe or sutmber of zonizais: de
£ cmmpers:s oped by seppliony’ Giridnatory DUPenly Study Mgt {1000 Dinrimingtion by por peesant sepacwe mealis by indusuy; of do net
» pochions " I Sevaerch Ak, Diapurdry  SOPPHE Bis Lao grwraniad Jindnority owmad present gispariiy ratlos based o gavernmen
. Mﬁﬁ-&ua}tmmm{m&ﬁ fdiung  Dudiamssas] Som snwring suctalul il "k Masoo  gongucong,
weiimme thi mpplicrs disciminate sgain Tzan Assciries. mma\;& Musicipal Utitay % Uj's Rodings of underutitizatior, are peodicated
4 m& wwokciafirg? to well or uiiiln;] # highar DN MAVEE Ditponty Study 13543 11990), an bwa difornnt maagures: the median drparin
: guciom e Duos whizes™7 Divixion of Miznrity and P Brimmer & Manhsll. Public Policy and pugiy sevaus o)} stndien gad the parcan 80 v udies
Whnzowm' . sy Dnﬂhpm&ﬁi Opm«mty Promotion of Minonty Econatus: Develapment: Qity  ryparting substantial upderutitization (defined as &
Kt & Sovacly of Bocial and Seniel . of Alanta god Fulton County. Grorgio Pr. 1, 78 diapasity i of laas than 0.85 & disparhve rigie s
Dwcimmien: Redmad 10 Governmunt Contmﬁu f1wa0), ] the progusise of greernman! COOTITORE MLEVAS
: o i N Yok Simle, Exacutive Summacy. $3 119932) ;Y2 BBC Rawwrch and Corwulting. Ragionod by minoriiy-owssd firms to the proponian of
453 weistwwaes ypariad “epecific ncldants of mclal  Sapanity Stedy: (it of Lag Vegas 1X-26 fuwez) svaitsbis Hrns it we sninecityownnd, Thos v
dicenimcion © ¢ ¥ whee materiale or sguipint | SRio Geacribing vwhe 1t takes for the govermmmnt  GlAparite oitio of 8.8 Indicates 1he! Bunterans
woipphins wenid wol exiend the same peywsnot te saisbiizh & veromdisl peadicate In procusemen, wwensd by towerndens of & ondneriy grouy toesived
Mo et Aiscrrias b thens kx they knew were tha Court in Crosor mid ibet “heibers theroiss wnly 86 sents of evary doilar sapecied fo be
bt macte weafiirie © wehite mate swrned ;?siﬁmt #rilatical dlaparity balween the mwnber  aflossied fo them hased nn their svailaniiay, s
sEtoyoxom wih the same Snancial hatoria™k qoatified minoehty sintowntons willing end abletn  Badings of disparity de net change subsan:isliy
Noxthoms fronols Raserch Asocisisk, The proviomTs & particulnt swrvios and e number of such  wisen anslyan i Lmlted to studics with eiibar o

IRipation of Minoniy and Women-Owrd Butiness  onimcions actually sapaged by the (povarnamenti ar  lasge nurnber vi contmets or bigh avallandig in
Mm w::{.’.m:yu? {2%22 Em% of  ihe |govemment s] priew contumans, an laference D, Jn mokt inptancey, the daparity Betwrag

ke ity wk of discriminatary sxcdumion muid azlze.” 488 U5, avallabilicy and viblization was greates in studiey
wperiencing dcriminstion In quateE hom .8 that invelve large numbars of coniracta,
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wombd be expacted to receive, based on participation in the city's prime Congress has a compelling interest i

iy availability. The madizn Contracts, '3 ensuring that axpenditures by rhe
disparities vary fom 30 cents onthe © Together, the information in the state  fodaral govaenmen: do not inadwertenily
dallar for firms ownod by Native and local studies, and the impect af the  subsidiza the discrimination by privats
Aosericans 10 60 cents on the dollar for  cut-back in affirmstiva action at the and public actons that is reflecied e the
Bims owned by Aslan-Americans. state and local lovel after Croson, studies. 13 Wame tha! (o ocour, the
* Minarity s am underutilized by  provide strong evidence that further federal gnvernmen? would et bevirms
siate end local governments in sl) of the Uemonstrates l_hﬂ compelling intersst for & participant in that diserimination
inctustry groupe examined: ! affirmative action maasures in federal through procurement practices that
Lonstruction, construction ‘ procurement. The information serve lo sustain impediments &
subcontracting, goods, profsssional documents that the private . tinarnity oppottunity in paticsd
wrvices and athor sorvices. The lurgest mmifnl;l}an dlseum;d previcusly N tontmcting markaets.
&i.?un'zy betwesn avaliability and art M ol this mamarandum— ;
wtiiization was seen in the ca{ﬂgory of  discrimination by trade unions, . m;‘f”w )
“other sorvicss,” where minority firms  eWployers. lenders. suppliars, prims A5 0 nation, we hisve made substantist
veceive 51 cants for every dollac thay contractors, sad bonding providers— progress in fuififling the promise of .
wure expected (0 receive. The smallest  substantinlly iavpedes the ability of rectal equality. In contrecting mmikote -
disperity was in the category of . minorities to competa on an equal throughout the country, minorites now
" coustruction subcontracting, whers footing in public cantracting markets, have oppartunities from whick they .-
minoeity firms still recoive only 87 cents _And it these same discriminatory - ware wholly saaled off anly « gwwwmioh
. #or every dollar thuy would be expacted  DAFFieTs (hat impair minority a%:x Affirmative aclion mossurme have ..
% recnive. ?p runity izlz edaézai Pmtha mmtti.}’?he ;} yad mgn%qrgm part m .
: s niormaticn also indicates that, withaut awever, the information i Y
ﬁn‘?l?nlg?:x: ;Egg‘:‘fel?n}{é;ing the- Siftrmative ection, minorities would the Justice Deparimient to date

% e Court's 1989 raling in Croson tend 0 remain incked out of contracting  demonsirates that recis! discriminslion

: : markeis. and is effects continue io impair the
:’: :M "3’;13;}”{2: Rnrmaﬂ: of u;gé‘i':s&i Ths izformation slso helps to ability of minority-owoed businessas to _
vie an FHTAGR s sualec DACY  illuminate whatit is that Cangress is compeie in the nation’s cantracting
o ediminated aliegather sffimmative :
- BICE ¥ Awking 1o redress—and henos what markeis. -
action programs Wis: hiad been edopted  “pp0e1 4 yre erved—through remedial The evidence shows that the faderal
precisely to pvarcoma disceiminatory action in federal procurement. First, government has & compaiiing interest in
Baniers to minarity opparunity sad to Congress has a compelling interest in eradicating the effects of two kinds of
coxrect for chronic undorutiti zatian of axarcising its constitutional power to discriminatory barriers: first,
wincrity fizme. As 8 result of this retreat ramedy 1ho impact of private ‘discrimination by emplovers. unions,
froms affirmative sction, minarity discritination on the ability of minority #nd lendars that has hindered the abslity
pwrticipation in siste and local businesses to compete in contracting of members of racisl minority groups 16
peocuremant plummsted quickly. To mmarkets that i3 refloctud in the stodies.  form and develop businesses ss an
it just g fow examples: . Second. Congress has s compelling . initial matier; second, discriminetion by
_ * Adler the court of sppeals degision  intarest in exarcising ite conslitutional  prime conlractors, private soctar
in Lromson mvalict&gng the City of power {o redrass the statistieat. .. customsrs, business networks,
Richmor:¥'s minarity business program digparitios reflsctad in'the studiss that  suppliers, and bonding companies that
s LN ary,onity participstion in give rise to an infereanenl < .. oises the costs of doing business bor |
wnsseipal construction contracts diseriminatioy by state and lpoal minority Srms once they are formed,
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subcontracis swardad to minority and wmpounding the impact of privete businesses. This discriminaiion has
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o | .
discriminatory barriers. The very sanie

discriminatory barrisrs that block
contracting opportunities for minority-
owned businesses at the siate and local
levels also operate at the federai level.
Withou! affirmative action in its
procurement, the federal government
might well become a participan! in a
cycle of discrimination,

Aflirmative action in federal

procurement is not the cure-all that will

|

aliminate &ll the obsiacles that racial
discrimination presents for minority
businesses. No ons remedial tool can
completely address the full dimension

- of this problem. Laws proscribing

discrimination end generul rece-neutral
assisiance to small businesses are
critical to the achievement of these
ends. But the evidence demonstrates
that such measures cannot pierce the

many layers of discrimiuzation and iz
effects that hinder the ability of
minorities to compete in cur nation’s
contracting markets. Thus, there
remains today a compelling interest for
race-conscious affirmative action in
federal procurement,

{FR Doc. 96—13123 Filed 5-22-86: 8:4% arn)
i L M0 CODE 4410019
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PROPOSED REFORM OF AFFTRMATIVE ACTION IN FEDERAL PROCUREMENT

This document summarizes a proposal for reform of race-based affirmative
action measures in federsl procurement that target sssistance © minority-
owned busincsses thigugh progruns et aid small firms that are owned hy
socially and economically disadvantaged individuals ("SDB's"). The proposal
is designed 10 ensure that sur;zz pmgmms cam;xzrz wlth the Supreme Court's
ruling last June in Adas cha. which held thar fadaral
race-based affirmative action pmgmms are sut}jcc! 1o the constitutional
standard of strict scrutiny.

The fustica Dé;}artment has reviewed the SBA’s 8{a) pmgﬁm. pugsuant to
which, some foderal contracts are reserved for disadvantaged businesses that
are participants in that program.  The Tepantment corrently iy defending the

¥{a} program in litigation under the Adarand standards, The proposed reforms

do not directly address possibie modifications to the 8(a) progrun,  However,
through appiication of the “benchmark” imitations discussed below, the ‘
proposal would affect agency use of 8(a).

i
CERTIFICATION AND ELIGIBILITY

SDB programs assist small finns owoxd by idividuals that are disadvaniaged
socially (subjected to racial or cultural bias), and economicaily (that bias has
jed to decreased sconomic opportunitics compared 1o othors).  Applicants to
these programs will be required to submit 2 form to the procuring agency
verifying their eligibitity.

| ,
Members of designated racial and national origin groups presently are
prasuymed by statute to be socially and economically disadvantaged. The
proposal does not affect thoss presumptions.  Under the proposal, noominority
apphicants may establish by a prepondecance of evideoce - inslead of the
current clear and convincing standard — that they are socially and
economicaily disadvantaged. This change will open SDB participation (o wiore
wymen and nonmingrities.

i .
All applicants to SDB programs will be reyuined 10 subiait o wenilication frum an
SBA approved organization verifying that the individuals claiming disadvantage own
and ooutrol the compuny ba defined by SBA regulstiona,

RACK-&EU‘I‘RAL MECHANISMS

Apencies will be required w masimize the use of technical assistancs, vutreach, and
other race neutral means to ingrease minority opportunity and participation in federal
procurement, thereby decreasing reliance on race-based mechanisma.

+
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EST&BLKSW OF BENCHMARK LIMITATIONS

In orxier to ensure that race-couscious procurcment ig not used unnecessarily,
Banchmarks will he develapad for each industsy in which the govemment contracts.
Benchmarks will seek to measuro the level of minority wz;tractmg that would exist
absent the effects of discrimination.

Bcnétunarics will be calculated by combining the avallability of minority firms in the
mduszry {using consus figures) with an adjustment for e amouont thar discrimination
has supprcsstd that gvadability (using a regreasion analysis similar to that vsed in
smployment discrimination cuses).

AP?:LI{:&'I’ION OF BENCHMARK LEMITATIONS

%’heEw minerity panticipation falls helow the henchmark, & price or evaluation credit
will be authiorized for the evaluation of bids by SDBs and prime contractors who
commit to Subcontract with SDBs.

When SDB participation excoods the benchmark, the Office of Federl Z"mcurcm:;m
Pohcy will lower or suspend the use of the credit. Whoo that oceurs, the SBA
concurmently will Hmit the nse of the 8(a) program in that industry by limiting &atry,
speeding graduation, or limiting the number of 8(a) awards in the industry.

The propasal waould establish a three-year moratorium on the use of existing
gratutory authority to set-asids contracts for SDR's, other than through the 8(a)
program. Thereafter, SDB wot-asides way vnly be employed in agency
procurement in an lngdusiry if pandcular conditions are found to exist in that
indusicy.

Fx
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.S, Departiacat of Justice
Civil Rights Division

1
Office of the Avststant Attermey Gemeral Warhington, D.C. 20530

o  DRAFT

TO: ' Macvin 4 stov

FAX # L~ 16U 7

FROM: . Sean Flymn

PHONE:  (202) 514-6015

FAX: [ (202) 3072839

+

3

comm;s:

3

Enclosed are two sets of affirmative action talking points. - The 18t set 18 a broad response to
Canady/Dole: The second set specifically deals with the compelling Interest supporting a.a.
in procurement,

!

Call with any; questions.

i .

-Sean

TRHE INFORMATION CONTANDD IN THIS TRANSMISSION I8 PROPERTY OF 'THE UUMITED STATES AND IS
ATTORNEY.CLIENT PRIVILEGED AND CONFIDENTIAL, IT 18 INTENDED ONLY FOR THE USE OF THE
INDIVIDUAL OR ENTITY NAMED ABOVE, IF THE READER OF THIS MESSAGE 13 KOT THE INTENDEE
RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATIONR, DISTRIBUTION, OR COPYING OP THIS
COMMUNICATION' IS $TRICTLY PROMHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN BRROR,
PLEASE NOTIFY US IMMEDIATELY BY CALLING 202-%14.2131.

I R
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WE STILL NEED AFFIRMATIVE ACTION

}

The President supports sffirmative action that is fair, balanced and effective. In
Adarand, 7.of the nioe justices supported the continued use of affirmative action. "The
unhappy pefxszszame of both the pmcncc and the lingering effects of racial discrimination
against minority groups in this countey is o unfortunate reality, and government is not
dlsquahficd from acting in response to it.° Dole/Canady goes far beyond even this
conservative court to endorse & ban on any use of fiexible, fair, and needed affirmative
actlons regardless or how or why they are used.

DISCRIMI:N&Z{’K}N CONTINUES TO INVADE DECISIONMAKING

» In testing srudies conducted by the Urban Institute in 1990 and 1991, White males
generated 30 percent more job offers than minorities with the same characteristics
applying for the same jobs,

»  The Urhan Tnstitute’s Housiug Discrimination Study (1991) found that Black and
Hispanic testers posing as renters and purchasets experienced discriraination in over
40 percent of their transactions.

> A recent study of mongage lending by the Federal Reserve Bank of Boston concluded
that mmomy applicants were 60 percent more likely to be rejected for a loan than
w?zztcl males with identical characteristics (age, Income, wealth, education, &c.}.

» A white business owner in the construction industry receives over fifty times as raany
toan'dollars per dollar of sguity capital as Black owners with identical borrowing
charzju:misaics {education level, age, business history, equity, &tc.).

i
» Last .yrar, the EEQC received gver 50,000 complaints of cmployment discrimination,
64,4?3 complaints were filed in state and local commissions.

ANTL-DISCRIMINATION LAWS ALONE DID NOT REMOVE BARRIERS TO
INTRGRATION

> We declared discrimination illegal in the 1960s but that move alone did not open the
many doors to opportunity and integration o our warkpiaaas schools and
neighborhmds

- For example, when the University of Maryland lificd its admission policies
© banning the admission of blacks, the reputation of the school’s history of
: diserimination dissvaded black students from applying and led to a student
. body that was less than 1% black for ovar 10 years.

> Affirmative action marks a middle ground between scttling for segregstion and

imposing draconian penalties on employers and others who fail 2o meet arbitrary and
af{ezzg pnachievable quotas.

F
g
!
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MIN ORI"I'YZW OMEN-OWNED BUSINESSES REMAIN DISADVANTAGED

’ In 298‘7 the average gmss receipts Tor minority firms were 34% of that of male-
' f}wncd firms.

* Acw:ﬁmg to }992 Census data (only available for black-owned firms) the number of
businesses owned by Black Americans increased ss a share of all businesses from
3.1%!(1987) w0 3.6% (1992) but their share of all business revenues remained at 3ast
1% of total revenues (same a3 in 1947). ; ) :

. The average anowal sales for Black-owned f'zrms in 1992 were just 26.6% of that of
nunmimtity firms,

» Wompn own nearly 20 percent of all businesses with employees and Q third of all
small businesses but receive less than 3 percent of federal contract dollars.

» Wom}:zz»ownsd firms face barriers w accessing credit -~ 30 percent of such firms use
personal savings to {inance business growth and 42 percent tse credit cards for short
term financing :

POLICTES AND FRACTICES CONTINUE TO PERPETUATE SEGREGATION

(S W:xzd~af-mouth recruiting and preferences for members of social nerworks, curzent
emz:;iay&as or alumni of substantiaily and historically all—wh;tc institutions

d;sadvantaga minorities,
|

»  One fifth of Harvard's students are admitted with admissions preferences based o -
alumm affiliation. The c¢hildren of Harvard alumni are twice as Likely 1o be admitted
as a:zy beneficiary of an "affirmative action™ program,

| .
OUR SOCIETY REMAINS DIVIDED BY INCOME

> On average, women with masters degrees earn the same amount a5 men with associate
degw:s

» The avemg& income for Hlspanie women with college dagzw is less than the average
for whzzc men with high school degrees.

> Aszazz and Pacific Islander Americans earn less than whites in comparable
cixmmstames when #ll other ciroumstances, ipchuding oceupation, English ﬁm‘m}r
. age aIml education are controlied for.

» African Americans with professional degrees earn mziy 79 percent of the amount
thw malcs earn with the same degrees in the same job categories.
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BY OCCUPATION LEVEL

» 97 m{ of senior managers in Fortupe 1000 mdustml and Fortune 500 companics
are White. ,

» The zencrapioymczz: rate for Alrvican Americans Is more man twice that ct whites,

> Biaci: and Hispanic men are holf as likely as white men 10 be managers or
professionals.

> Women hold 3 to § percent of senior leval management positions - there are only two
women CEOs in Fcrtun@ 1000 companies.

AND IN EDUCATION

> 22% of whites have college degrees mmpared o only 12% of Afvrican Americans and
9% of Hispanics, :

» Two thirds of all black youngsters attend segregated schools (i.2. schools that ars a
majority black).

]
AFFIRMATIVE ACTION IMPROVES ORGANIZATIONS

» 94 percent of CEOs stated that affinmative action Improves their ability  find
qx.caitﬁcd applicams. (Organization Resource Counselors)

> 89 pcrc:nt of the country’s mayors report that affiamative action aids them in
zdcnnf-ymg relevant qualificarions for jobs and 32 percent state that it has helped
unpmvc public perception of the quality of services provided. (U.8. Conference of
Mayors) '

- Police forces report that an integrated force is cssczttza} to serving a diverse
community. Diversity helps forces build better trust and refations with all segments
of the community, which Jeads to information being shared with the police and more
sffective law coforcement.

» &ziéarsiﬁeg use affirmative sction bacause diversity brings a grester range of
perspectives 1o the fable, helps fostar a more robust exchange of ideas, and prepares

. our future Jeaders to fnteract in a world full of people from different backgrounds.
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X EXECUTIVE SUMMARY:
DIS&DV%NTAGED BUSINESS PROGRAMS ARE STILL NEZDED

Disadvantaged business programs ware enacted in reaponse to
gpecific: findings that discrimination has impeded, and continves
te impede, the ability of minority-owned and other digadvantaged
fixms from developing in our econcmy. The need remeins.

MINQRIT?fOWNED BUSINESEEES ARE DISADVAMNTAGRED RELATIVE 70
NOHMINOR;TY-OWNED FIRMS

{
¢ In 1987, wminority firms received gross regsipts thal were
34%! of the average -earnings of nonminerity male-owned firxms.

. Accordlng to 1932 Census data {only available for black-
owned firmg) the number of businesses owned by Black
Americans increased as a share of all businesses from 3.31%
{193?} ta 3.6% {1922) but their share of all buginess
revenues remained at just 1% of total revenuers {same as in
1987},

. on avcragc Black-owned firms in 1$$2 had annual sales
totalzng just 26 .6% of nonminority firms.

RE R

S hohorreterr

NZ axzxauwznzz&wz&x

DIS&D?AH?&GES (AN BE DIRECTLY LINKED TO CUR

- In 1595, only 6.5 percant of the federal government’sg
purchasing was conducted with disadvantaged businessgesg sven
with the use of affirmative action programs.

- At EQB whaere §7% of contract dolliare are gpeni, only 1.8%
. of procurment dollars were derscted to dlsadvanzagad
basznesses without the use of an affirmative action program.

AND cvnxgxw DISCRIMINATION
. thta buginess owners 'are 15 peycent more likely to gst a
loan as an egually matched Black business owner. In
&Qﬁgazuatzcn, white business cwmnerYs ganszrat®, on Average,
v timea as many loan dellars per dollar of aquxty
capztal than is generated by Black owners with identigsl
borrowing characteristics.

. Numerous studies and first hand accounts have decumented the
fact that discrimination by employers, trade unions,
- suppliers, prime contractors and state and local governments
have greatly impeded tha ability of minority-owned firms to
form, develop and compete in our economy.

s Such discrimination has led to minorities being
approximately 20 percent less llksely to successfully enter
self-employment than white males with the same income,
wealth educsation level, work experience, marital status,

ag&, etc.
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j HISTORY
. In 1967, Commission on Civil Disorders ("Kerner Commigsionm)
reported that discriminatory barriers had leocked minorities
out ©of the American free enterprisae system and thereforas
recomuended federal initiatives to combat this problam.

i In regponse o the Kernex Commigeion repoxt, Presidents

: Johnoeon and Nixen authorized the SBA to use section S{a) of
tha Small Businsgs Act to contract with ﬁiaaﬁv&ntaqed
buginesses.

. in xg?&, minority~owned businesses conprised only 4% of the
nation’a total numbex of businesses and aceounted for lass
th&% 1% of total business recsipts,

* Congress concluded that there existed a “pattern of social
and economic discrimination that continues to deprive racial’
and ethnic minorities, and others, of the opportunity to
participare fully in the free enterprise system."

8. Rep. No., 1070, 95th Cong., 3d Sess., at 14 (1978).

] In reaponse to rhese findings, Congress amended section 8(a)
gecifically authorize its use to provide technical and
deva opmental assistance to small disadvantaged businesses
(“SDBs") and allow them to compate for a limited time in a
shelbared markat.

“8 Rep. Mo. 107¢, 95th Cong., 24 Sess., avt 15 {(1978}.

A cﬁi&t Justlcs Burger summarized the congressional findings
confronting minority businessee as "deficiencies in working
capital, inability te meet bonding requirements,
disabilities cauged by inadegquate ‘track record,' lack of
awareness of bidding opportunities, unfamiliarity with
bidding procedures, pre-selection bafore the formal
advartising process, and the sxarcisa of diporetion by
government officers to diefaver minority businesses.”

Fuliilava v. Klutznlck, 448 U.8. 448, &t 467.

. Similar findings that digerimination was dmpeding minoricy
vuginess development and participation in federal

contracting accompanisd passage of diaaﬁvantagad busineas
progfama for the pPeb and DoT.

|
|

L

&


http:sectl.on
http:exist.ed

23/06/98  15:38 T0000000 Roor/018

NINORITY BUSINESSES REMAIN DISADVANTAGED

1987 CENSUS DATA

. African-aAmericans were 12.1% of the population «« but owned
3.1% of husinesses and accounted for 1% oﬁ buginese
race;pts. .

. Hispanic Americans were 9.0% of the general population ==

but owned 3.1% of businesses and accountead for 1.2% of
bus}ness receipts.

s Asian or Pacific Islanders were 2.9% and owned 2.6% of
bus?ncasea but asccounted for only 1.7% of buminass recelipts.

. The:avarage payroll among minority firms wigh Qmplayées in
1987 was less than half that of whita firms.

. Mxnority firma received, on average, gross recelipts that are
34%Iof the average earnings of nonminority male-owned firms.

AVATLABLE

. Although vhe number of pusinesses owned by Black Americans
increased from 2.1% of all businesses in 13987 to 3.6% in
1982, thelr share of all business revenues rmained at just
1% of total revenuss -- the same level as 1387,

. The average Elack-owned firm in 1952 had annual gales
totaling 26.6% of that received by an average nonminority
firm -~ compared to 23.0% in 19287.

ISADV, AGCES ARE L.IN SCRIMINAT

. A recent study found that minority business formabtion rates
romuin suppressed compured to Whites cven after controlling
for the effects of income, wezalth, education level, work
experience, marital status, and age.?

* A similar study compared the business formation rates of
people with the same characteristics and found that the
overall availability of minority-ownzd businesgses in New
York gtate would be appxoximate v 20 percent higher abgent
the effacts of discrimination.’

;
:
!
¢

i
i

* Bates., Tim. "Self-amployment entry &CTOSE industry
groups.® Journal of Business Venturing (1895).

m Appezzdix D (1997) .

i
i
!
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; DISPARITIRS IN FEDERAL CONTRACTING

[

. Thel Federal government has consistently failed to utilize
minority firms commensurate with thelr availabilicy -- even
with the use of affirmative action programs such as 8{a).

} '
| Minority Bus. “"Disadvantaged" Bus.

Xeaxn Avallability yYtilization
l

1973 4%’ 1.7%

15840 4% 2.2%

1981 4% 2.5%

1582 63! 2.3%

1983 6% 2.3%

1984 6% 2.8%

1585 6% 2.4%

1286 6% 2.7%

1987 7%* 3.1%

1988 T% 3.5%

1988 7% 3.7% !
1290 7% 3.8%

1991 , 7% 4.0%

1992 8%° 4.8%

1993 8% 5.6%

1994 8% 6.0%

1995 6% 6.5%

. At DoD (where 67% of federal contract dollars are spent)

only 1.9 percent of total contract dollars were directed to
disadvantaged businaesgsas without thae asgistance of an
afflrmatlve action program.

l
|
|
|

!
1

3 Percent of all businesses. Seg 124 Cong. Rec. 29,642
(1978) . |
i

¢ Percent of all businesses as of 1982. State of Small

Business: Report to the President (1987).
I
£ Percent of all busineasea ﬂigg gmgloyeeg as of 1987
censun. S BY Q ned Buaslipees \Lerpriscs U.S.

Bureau of the Censua (1987)

¢ Estimate based on 1992 Census data for Black-owned firms
(only data available). The availability of such firma increased
by 15 percent relative to the entire business population. A
parallel increase among all minority businesses would yield the
estimated 8% availability. '
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ACCEER TC OREDIT ’

"Our nation’s bilgtory has created a ‘gycle of
negativity’ that reinforces prejudice through its very
practice; restraints on capital aveallakility lead to
failures, in torn, reinforce a prejudicial perception
of minority firxms sg inherently high-risks, thereby
reducing access to sven more eapzt&l and further
increasing the risk of failure.*

¢ ¥.8. Commiemion on Minority 3uaiunﬂa, Final Report

{13382}, P

i 1
* White business ownsrs generate, on avarage, three fimes as
many loan dollars pey dolliar of equity capital than is
generated by Black ownars.
t
» Tox ccustructmwm, ¥hite businesns ownexs generates, on averags,
fifty times as many loan dollars per dollar of equity

ﬁapital than i generated by Black owners.

L BZack business owners with identical barrowing tralts
{education level, sge, business history, 'egquity, eta.} axe
approximately 1% percent legs likely to receive business
loans than White owners. ﬁi

» Minorltics (idgpoanie, Asians and Blacka) 'are approxim&tmzy
20 percent less likely to receive venturs capital financing
than White owned firms with identical borrowing traits.

» ¥ recent study ol mortgage lending by th& Federal Reserve
Bank of Roeston concluded that minorivty applicante were €0
pexcent more likely to be reiected for a lcocan than white
mzales with identical characteristics (ag&, income, wealth,
education, eu¢.j.

H
i
i
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i ACCESS TO BONDING

i
“In order to secure a bond, a contractor needs a
satisfactoxy “track recerd” of performance. However,
it 19 impogaible to establicsh & track record of
performanca without first having access to bonding.

‘ This dilemma gerves to preclude equitable minority

busz&es& participation in federal construction
contracta. ¥’

* AZthcagh‘all new small businesses are disadvantaged by
bonding requirements, minorities are hit especiagly hard
beceuse of the presence of discerimination in bonding
markets. YThis is because bonding firms owned by severxsl
generations of the same families seem to predominate; and
such firma tend to give performance and paymant bonds 1o
people they already know and not to the new busingss person,
sepecially if the omall buninosa owneox ig a woman or of a
rac1al or ethnic minpority, **

» L3¢ pereenn of mincrity-owned firms aantracting with
Louisiana state had never besen bonded compared to 28 percent
for White-owned £irmg with the same experiencs.’

* £0 percent of Loulsiana White-owned firms were charged less
than 2 percent interest on bonding while 60 percent of
similarly situated minority-ownad firmg ware charged ovey 2
percent interest .

. A study of firms in Arlanta found that 1% percent of
nonminority firme in Atlanta had unlimited bonding capacity
while ne minority-owned Lirme, regardless of size or
experience, had cobtained a similar arrangement.*

’ U 8 Congress,{ M} qresgional Task Force on
spity Set-Anides (1988 \

tyms
H.ER.

ewnrdn rrnment 5: An Inter
Rap* 1031870, 1036 Cong, nd scsa. 16 (iﬁ&é)
. v{:}}.« 2{ Ppt 35 - 5?»

8 o
(June 1921}
10 y3
;
¥ Atlanta disparity study.
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DISCRIMINATORY PRICING

b bt e SR, . 5

* %znazity businesses are often prevented from competing on a
. levsl field ky discrimination that foroces them to pay higher
cogts for capital and euppliaes.

* In a Burvey of minority business owners in Denver, 56
pergent of Black business cowners, 30 pesrcent of Hispanic
ownere, and 1l percent of Agian businoes cwners reported
experiencing discrimination in the form of higher gquotes
from suppllers.®?

. A Callfornia minority-owned firm testified that he was
quoted prices for supplima that ware £rom 10 te 15 parc&nt
higher prices than quotes given by the same égaiar Lo a
majority owned company with which he was working.?

1 A Las Vegas black-owned construction firm repoxted that the
- mame supplier gave him a quote on supplies that was over 40
percent higher than given to hls nonminority partner.™ '

e g v g b = ———
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; EXCLUSIONARY PRACTICRS
Discrimination, sxclusionary practices and the effect ét
fold boy" buginesn notworke have grestly suppressed private
centracting opportunities for minority-owned businesses,
Z .

. Nearly 60 percent of the minority-owned firms responding to
& survey reported that prime contractors scldom ox never uss
their €firms for private contrackts that do not have goals.®

s For jconstruction firma the digparity is even more pronounced
- 90 percent of Black owners, 80 percent of Aslan-owners,
and '62 percent of Bispanic owners testified that primes in
construction seldom or never use thair firms for contracts
thaﬁ did not have goals.*®

- A Hiapanic contractor in Las Vegse testified that when he
asked why he was not awarded the suboontract for which he
was ithe low bidder, the prime congractor told him that he
*did not know him® and that he “had problems with minority
subs in the paat.*V¥

i

. "A minority-owned conmpany testified that most wmaiority firms,
even those that regularly do business with his firm on
government contracts, refuse to include his Lirm on bidding
invitation liste for private sector contyacts that do not
include minority participation goals or incentives.™

. A Black«cwna& vusiness who was x&j&ﬁt&é for a8 subcontract
later found out that he was the low bkidder but the prime had
called a firm owned by one of the prime s former snployeesn
and offered it the subcontract if he could beat the Black-
ownad firm’s price ., *?

1
i

8 National Ecanomic xeéaarch ﬁﬁ&aaiatas MggmggM&gmggggg

2 2 L ; 285
Elpal_Bgnng at ix, xiii {May, 1&92}
¥ 1d.

17
{1992}

z& Sass,'{l990)

¥ ppe nesearch and Coneulting.
Cioy of Las Vegas., ».IX-12 (1992)
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ﬁISQRZXIX&TIQX IN BMPLOYNENT AND BY TRADE UNIONS

In crder to successfully start and operate a business, it is
neceapary to have technical and managsment &xgaxianaa in that
industry. Discrimination in hiring, promotion, and in trade
uniong has served as a significant impediment o minoritises
gaining such experiences.

E?MPLOYNENT DISCRIMINATION

v

. In taatlng studies completed by the Urban Ingtitute in 15890
and' 1991, White males generated 50 percent more job offers
than mincrities with the same charactexistics applying for
the[aame jobe.

* The| average income for Hispanic women with college dagrees
is less than the average for White men with high school
dagreaan

» Tha Fedexral Glasa Celiling Commisaion reported thac African

Americans with professional degreas earn only 79 percent of
Whitte males with the same dogyees in the same job
categories.

* 87 percent of senior managers in Foritune 1000 industrial and
Fortune 500 companies are White,

TRADE UNIONS

* %&m&&rﬁhip and participation in 8 union is often a pecessary
praragquisite $o gaining axperienae and work in many shkilled
industries -- discrimination in thig area, therefore,
prevents minorities from forming and d&v&imyiﬁg businesses.

. Overwhelming evidence of discrimination by unions prompted
the Supreme Court to declare in 1979 that "judicial findings
of exclusion from crafts on racial grounds are S0 NUNATOUS
ag to make such exclusion a proper subject for Judicial
nmtica. Ponited Steelworkexs of Awm, v. Weber, 443 U.%. 193,
198 . 1 {(1979).

L
|
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DISCRININATION/ZXCLUSION BY ETATR AND LOCAL GOVERNMENTS

i

. An analysls of 22 such disparity studies from across tLhe
nation found that, on average, minority ownad busiresses
- received only 68 cents of every dollar that would be
expected to be allocated to them based on thelr
availabilicy.™

. Although disparities in state and local contracting can
often be attributed in part to policles and practices that
pexpetuate the existence of discrimination 2y the private
sector (relying on bonding reguirements, allowing the
proliferation of metworks that exclude minority-owners,
atc.), evidence of discrimination by atate and lozal actors
haa also been reported.

- A 3ia§anic architect that had beoen dasigning schools for
nearly 40 yeayrs was told by one city contract officer that
he wag *not gqualified® to bid on a contract to design ane of
their schools becausge *you gol an accent and on tep of thar
you ares Hispanic . . . we don‘t need that."%

4

EXPERIENCES AFTER CROSON

o In whiladelphia, there was a 87% dacline in minority
business participation in the first full month after its
pyogram was suspended in 1992,

. 'Aﬁﬁex Tampn éueg@&deé ite program, minority-businesge
participation decreased by 95% for African American-owned
businesses and $50% for Hispanics.

£

- San Jose’'s muspension resulted in minority participetion
falling from & percent to 1 psrcent in prime construction
Qantracts.

I
!

;
:
¥
i
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| Analysis was completed by the Urban Institute for the
ﬁﬁyaxtﬂent of Justice (1996},

The Utilization of Minoxit
Report | Denver, Coloxado (1992}
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; BIFARTISAN SUPPORT

{M}embers of minority groups traditicopally have gspirsd
to own thelr own businessses and thereby to participate
in our free enterprise aystem . . . [but] through no
fault of thelr own have been denied the full
opportunity to achieve thege aspirations.

Prosident Nixon, Executive Order 11518 {1370}

fMinority Business] programg ware enacted as a response
te specific exegutive gnd congressivnal findings that
widegpread discrimination, especlially in sccags to
financial credit, has been an impediment to the ability
of minarity owned bugineases to have an equal chance at
developing in our economy.*®

" Affirmative Acticn Review: Report to the Preasident
(1995} .
One of the most important stepp this country gan take to
insure egqual opportunity for its Hispanic, Black and other
minority citizens 18 to involve them in the mainstr&am of
our! free snterprise agyetem. .

i Senator Bob.Dole. 124 Cong. Rec. 7681 (1978}

iWe] do not view gur nation’g hisgtory az cne that iz =0
racially benign, or our present cilrcumstances as one 8o
iiberatad from invidious digcrimination that remedial
measures to overcome the anti-competitive effects of
athnic prejudice are rendered unnecessary.

' U,8. Commisgion on Minoriiy Business Development
! {Appointsd by Prosident George Bugh) , Final Eanoxt at

33 (1892},
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t AFFIRMATIVE ACTION IN PROCUREMENT

|
The zztached summarizes a proposal for reform of federal procuremﬁ:az programs

designed to exzszzrc that such programs will comply with strict judicial scrutiny, as required

by Adarand Canszmmggs, Inc. v. Pena.
1. CERTIFICATION AND ELIGIBILITY

Smiall and disadvantaged business ("SDB") programs assist small firms owned by
individuals that are disadvantaged socially (subjected to racial or cultural bias) and
economically (that bias has fed to decregsed economic opportunities compared 1o
others). Applicants will be required to submit a form to the procuring agency
verifying their eligibility.

Members of designated racial and national origin groups are presumed (by statute) 1o
be socially and economically disadvantaged. Other applicants will have to establish,
by a preponderance of evidence instead of the current clear and convincing standard,
that they are socially disadvantaged. This change'in standard will open SDB
;yamcnpatwn to more women and other disadvantaged individuals, Such individuals
st ccmfy that their income, assezs and net worth fall below thresholds set by SBA.
]
Each applicant will be rcquired to submit a certification from an SBA approved
organization verifying that the individuals claiming disadvantage own and control the
mmp:any a$ defined by SBA regulations.

|
1. BENCHMARKS

ML

In vrder to ensure that race-conscious procurement is not used unnecessarily,
benchmarks will be developed for each industry in which government contracts.
Benchmarks will measure the level of SDB contracting that would exist absent the
effects of discrimination.

Benchmarks will be calculated by combining the availability of minority firrns in the
industry {using census figures) with an adjustment for the amount that discrimination
has suppressed that availability (using a regression analysis similar 10 that used in
employment discrimination cases).

RACE-CONSCIOUS MECHANISMS

E
Where SDB participation falis below the benchmark, a pnce or evaluation credit will

be authorized for the evaluation of bids by SDBs and prime contractors who commit
0 subccsmracz with SDBS

I
W%;en SDB pariicipation exceeds the benchmark, the Office of Federa! Procurement
Pﬁizcy ("OFPP"y will fower or suspend the use of the credit. Concurrently, the SBA
will limit the use of the 3(a) program in that industry by limiting entry, speeding
gradu;aziezz or fimiting the number of 8(z) awards in the industry,

iv. RACE»{JEUTRAL MECHANISMS

Agencies will be required to maximize the use of race neutral means to increase
participation and decrease reliance on race-consCIpUS measures.



|
!
% .
Q{Izz:s*rzoms AND ANSWERS REGARDING PROCUREMENT REFORM

Why do we' need minority business programs? Do they really serve
a "compelling interept?n

o]

f
In Adagand, the Supreme Court made «lear thab government may

use programs that consider race in order to remedy the past
and present effec¢ts of discrimination. Congress enacied
minority business programs in response to widegpread
evidence that minorities have faced discrimination in
obtaining credit and capital, employment, membership in
trade unionsg, pricing of supplies, and by private business
and government conbractors with whom they do business. Each
of these factors has suppressed the formation, development
and utilization of minority businesses. Numercus state and
local disparity studies and the 1992 report of the U.8.
Commission on Minority Business Development, appointed by
President Bush, have confirmed that discrimination and ius
effects persist today. For example:

1

--  African Americans account for 12 percent of the
population but only 3 percent of businesses and 1
.percent of business receipts.

-~ Hispanic Americans account for 9 percent of the
‘population, I psrcent ¢of U.S. businesses and 1 percant
'of all receipts.
z

-= 1In 1987, %3 percent of minority owned firms werse
cindividual proprietorships, 80 percent had no paid
lemployees, 7% percent had gross receipts under $50,000
(per year.

-+ The average payrcll among wminority firme with employvees

;is less than half that of whitre firms.

~- iIn the largest study of mortgage lending ever
Iparformed, the Bogton Fed found that minorities were
rejectaed for loans 36 percent more often than
;idenﬁiﬁazly situated whites.

H
H

Hagn’t the use of SDB programs restricted the opportunities for
non~digadvantaged firme?

2

l
Noc.o The great majority of the government’s business, aver.
54 percent, goes to non-8DB firms. The President’'s raview
of affirmative action programs did find that the use of sst

- asides had created some congentrations of SDB awards in some

indugtries and regiong. A major accomplishment of the
reforms in this proposal will be to ensure that
concentrations no longey restrict competition in such areas.
By relying on benchmarks ‘to limit the use of race-consclous
measures and adjusting those measures when and where
necessary, the federal government will ensure that non-
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minority firms do not suffer undue burdens as a result of
race-conscious procurement.

Do 8DB programs create benefits for ungqualified firme?

o

Are 8DB programs restricted to minorities? ;

¢

Ne. EBvery firm is reguired to meat all guality. and
verformance standards in order to be selected for any
contrace.

i

No. Any business owned by a socially and’ economically
disadvantaged individual may participate in the program.
Although certain racial and ethnic¢ minorities are presumed
by judgment of Congress Lo be disadvantaged, Congress hag
atated its intention to include others -- "for example, a
poor ‘Appalachian white person who has never had a guality
educaticon or the abilicty to expand his or her cultural
horizong, may similarly be found socially disadvantaged.®
(H., Conf. Rep. No. 95-1714 (1978))

The preoposed reforms would make it easier for peoplg who do
not benefit from a presumption to establish that they are
socially and economically disadvantaged by lowering the
standard of proof from clear and convincing evidence to a
preponderance 9f the evidence,

1

Doee this lpropesal affect programs deaigned to expand
opportunities for women-cwned businesses?

e

b
This proposal increases opportunities for women by lowering
the standard of proof that they must meet in establishing
that they are socially and economically disadvantaged,
thereby wmaking it -easier for them to qualify as SDBs.

Women-owned busineass may be certified as small disadvantaged

businesses and participate in the reformed SDB program if
they meet the social and economic disadvantage ¢riteria for
eligibility. In the past, they have had to show by clear

and convineing evidence that they met these standards.
Bn&er this grwposal they will need to produce only a

preponderance of evidence showing their social and economic
dlsadvanzage

Thlﬁ!praposal does not alter the current 5 parcent

government-wide goal for the inclusion of women in federal

eantracting nor does it alter the Department of

Transportabion’s Disadvantaged Business Enterprise program,

which includes women in its procursment goals. Neither of
these programs uses bidding credits or sheltered ‘
comgeﬁxzzcn In addition, under Supreme Court precedent,
gtrict scrutiny does not apply to classifications based on
gender. Adayand, therefore, does not require the’
application of strict scrutiny to thess programs.

Are goaln %uch as the Dol 5% goal for B0Bs really quotas?

e g b gt
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Nes . iThat goal is not a numerical straight-jacket -- it
reflects an aspiration that 5 percent of contracting will be
with digsadvantaged firms, not a guarantse that it will
happen. Indeed for many years {until 1983} the goal was not
achieved. The only ¢onsequence of failure to meet the goal
is that an agency will be expected to continug to make good
faith efforts.

8imilarly, the 3% goal is not a cap. If an agency does more
than 5% of ilts businegs with $DBs, that is not a problem.

Are the Bgnﬁhmarks Quotan’?

o

Does

Noa, A guota is a fixed number that must be achieved in
disregard of the availability of gualified individuals. It
lacks flexibility and disregards merit. The affirmative
action bhanchmarks in the procurement proposal are precisely
the oppasite. The benchmarks impose limitations on the use
of race-conscious measures and will be developed through
rafarewce te qualified available minority, firms.

A benchmark is not a number that the government must achieve
in awarding contracts to minorities. Rathesr, it is a figure
that! determines when government may no 10nger » = congistent
withi the narrow talloring reguirement of Adarand -- take
rage into account in awarding governmeni contracta.

The benchmarks provide a means Lo measurs success in
groviding &gportunitiag for minorities. They affect the
racerconscious measures that may ke taken te increase
cpgﬁrtunltzes, but they do not set a level of minoricy
contracting that must be achieved., If the permitted
maeagures do not produce a level of mipority contracting that
matches the benchmark, there are no penalties,

At no time is an agency ever regquired to award a contract to
an ungualified fixm. In general, & minority firm can only
win & contract by competing successfully with all other
firms geeking teo perform the contract,

Benchmarks limit the use of race-coOnscious measures, but
they' de not limit the award of contracts to minority firms
through race-neutral means. Thus, benchmarks set neither a
floor nor a ceiling on mlnorxty contracting. 'They are
$i&p}y a meany of measuring the success of SDRs,

the Proposal Represent a Reduction in Minority Contracting?

The proposal creates a system that will implement the new
authority extended vto agencies by FASA to promote
opportunities for SDBs, including the use of the race-
Qan5c1ous measures Gescribed in the proposal. Previously,
only DoD and a handful of smaller agencies had this
authorlhy Given the emphasils on enhanced use of race-
neutral measures and the increased availability of race-
conascious measuyes when race-neutyal measures £ail and the
fact! that we belisve this system can survive constitutional
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scrutlny, it should prove favorable for SDBs. Given the
suspension of DoD’'s "Rule of 2" sef-aside, this propesal is
certainly a step forward for minority companies.

|

canithis gystem bas up and'rvnning?

wWe hwga that benchmarks ¢an be established and wechanisms
estabizah&ﬁ for use in the next fiscal year.

the aystem requirs complicated new bureaucracies and

regources?

Q

The Supreme Court'’s requirement that race-based
decisionmaking be narrowly tallored to accomplish a
compelling government interest requires extra work if we are
to ensure that barriers that exclude SDBs are to be
overcome. We have developed this system, however, to
minimizg bureéaucracy and cost. To the extent possible, we
have structured the system to rely on data that are now
collected. While some new calc¢ulations based on those data
will be required, the calculations regarding mechanisms will
be made only once a year and the benchmarks will be
recalculated only every 5 years ag new census dana become
available.

Who will be responsible for the new calculations?

G

Ultimately OFPP will issue the final calculations, bas&d on
recommendations made by CG8A {which c¢ollects data on all
federal procurement}, SBA {which tracks the progress of
disadvantaged businesses} and Commerce (which adminisgters
tbeieenaaa}

What mak%s this system narrowly taillored?

o

The Istructure has been crafted with due regard for each of
the .six factors that courts have identified as relevant in
determining whether race-based decisionwaking is narrowly
tailored.,
First, the proposal reguireg that &g&ﬁazes at all tim§$ uge
race- n&utral alternatives he maximum extent .
Only where those efforts are insufficient to overcome th&
effects of past and present discrimination can race-
consciousg e€fforts be invoked.

H
The isystem is flexible in that race will only be relied on

when annual analy$1$ of actual experience in procurement
gshows that minority businesses have been disadvantaged.
Moreover, the extent of any credit awarded will be adjusted
annually to ensure that it is alagaly matched to the nesd
far;a race-hagsed remedial effort in & particular industry.

Raca will not be relied upon ag the sole factor in 8DH
procurement decisions. The use of credits instead of set-

asides ensures that all firms have an opportunity to compete
and that in order to obtain federal contracts minority firms
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will have to demonstrate that they are qualiified to perform
the work.

= o 1] - | v reliance on race is |
clesely ti&ﬁ to anazzszs mf ggg gvallgblizgx of minority
form the work ig ion

) . The
§r1 wipal statutes ﬁhat thms pragasal lmpiements, FASA and
the Department of Defense Authorization Act, gXpire at the
end of the fiscal vear 2000. Congress will have to examine.
the functioning of this system and make a determination
whether to extend the authority to continue operating it.
Moreover, as minority firms are moxe successful in obtaining
federal contracts, reliance on race-based mechanisms will
decrease. When the sffects of discrimination have been
eliminated, as demonstrated by minority success in obtaining
procurement contracts, reliance on race will rerminate
automatically.

Finaily, the Qrmgcsal wllg not unduly burden |

nonbensf i ries nf . . As a practical matter, the
Qv&rwhelmlng pera&ntage Qf fedaral procurement money will
contjinue to flow, as it does now, Lo nonminority businesses.
Fuxtherm@re, reliance on the benchmarks will -ensure that
racerbased decisionmaking cannot result in concentrations of
mmnorzﬁy contracting in particular industries or regions and
willjthereby limit the iwpact on nonmincrities. Under this
structure, wmincority firms cannot receive a credit based on
race! in an industry in which their participation
congistently exceesds minority availability, adjusted to take
into acceunt the effect of discrimination in suppressing
minayity business formation.

does. the propesal do to combat fraud?

The proposal regquires for the first time that firms preagent
a certification from an entity approved by SBA that the
xdentzfzed 5001ally and econcomically dlsadvantaged
individuals in fact own and control the company. In
addition, the Department of Justice and SBA ave committing
themselves to identifying and prosecuting to the full extent
of the law individuals who misrepresent SDB status.

dﬁaagthi& proposal do to the 8(a} program?

SBA has developed raforms to the 8{a} program. This
proposal would only affect the ${a) program to the extent
that 8{a) contragts would count in calcoulating the level of
minoricy participation in a procurement in a particular
industry; where that participation exceeded the relevant
benchmark, SBA would have to take steps to limit 81{a}
activiry in the industry through one or more of the
following means: 1) limiting the entry of new firme into
that’ indugtry; 2} graduating firms early that do not need
the full term in the program; or 3) restricting the awsrd of
B{a)contracts in an industry.



BENCHMARKS ARE NOT QUOTAS
Quotas have been rejected by the President and the Supreme Court,

A quota is a fixed number that must be achieved in disregard of the availability of
qualif;zed individuals. It lacks flexibility and disregards merit.

1
According to the procurement proposal, a benchmark will be set in each industry o
represent the amount of minority participation in contracting that one would expect ©
cc:;uriabsant the effects of discrimination.

The benchmarks will be used to measure the success of the govermment’s efforts to
climinate barriers to minority particiaption in Federal contracting. They do nof set
any minimum level of participation,

Where actual participation compared to the benchmarks reveals that minority
participation has reached a leveil that one would expect absent the effects of
discrimination, the proposal mandates that race conscious measures be curtailed.

The affirmative action benchmarks in the procurement proposal are not guotas.
Rather they are precisely the opposite, The benchmarks impose limitations on the use
of race-conscions measures.

A benchmark is not a number that the government must achieve in awarding contracls
1o minorities. Rather, it is a figure that determines when government may no longer -
~ gonsistent with narrow ailoring -- take race into account in awarding government
contracis.

Wherie actual participation compared (¢ the benchmarks reveals that barriers to
minority participation continue to suppress minority contracting, the proposal
authorizes the use of flexible price or evaluation credits as long as the price of the
contract never exceeds 10 percent of the fair market value.

Through such credits, race is used as one factor in deciding to which company to
award a contract and is evaluated along with all other factors including, ¢ _#g_ pre,
m?mfcal expertise and past perfosmance on government contracts.

With the use of price and evaluation credits, race will pever be used as the sole factor
in awarzimg a contract. Every contractor must be qualified 1o perform the contract at
a fa;r price and win a competition considering all the relevant evaluation factors.

Al rzc time is an agency ever required to award a contract to an unqualified firm
simply to reach a benchrnark.

In addition, the ban on awarding any contract at more than 10 percent above the fair
market value ensures that no firm will receive a contract if it is not competitive with
Qi%xeriﬁrms in the same industry. R
Benchmarks limit the use of race-conscious measures, but they do not limit the award
of contracts to minority firms through race-neuiral means, Thus, benchmarks set '
nelthcr a floor nor a ceiling on minority contracting. They are sitply guideposts.
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From Preferences to Empowerment:
' A New Bargain on Affirmative Action

- ‘ Will Marshall
- |

Affirmative achon faces triple jeopardy: a skeptical Supreme Court, a hostile Republican
Congress, and the possibility of a first-ever popular vote next year in California, where
opinion is runrung heavily against preferences based-on race and gender. With many
whites losing patience with preferences and many blacks afraid of losing hard-won
ground, there’s a growing risk of a convulsive "either or" debate that rends society along
racial lines. What s needed is a third way that honors our moral commitment to equal
opportunity w1thout further depleting our civic reserves of interracial trust and goodwill.

A.lthOugh affirmative action also affects women and other ethnic groups, it divides
Americans most dramatically along racial lines. In The Scar of Race, Paul Sniderman and
Thomas Piazza write that: "The new race<onscious agenda has provoked broad outrage
and resentment. Affirmative action is so intensely disliked that it has led some whites
to dislike blacks—an ironic example of a policy meant to put the divide of race behind
us in fact further widening it."

The Supreme Court touched these raw racial nerves in a series of decisions in
June that tightened rules for federal set-asides, school desegregation, and racial
gerrymandering. As conservatives gleefully forecast the beginning of the end for the
"racial spoils system," defenders of affirmative action were apoplectic. Jesse Jackson even
likened the high court to the Ku Klux Klan: "While we react to those wearing white
sheets, those wearmg black robes are killing our dreams and our justice.™

Left-right hyperbole aside, for many black Americans affirmative action remains
a potent symbol of the nation’s enduring commitment to racial equality. Opposition to
race-conscious policies, many suspect, is really a form of racial denial—of wishing away
a deep and persistent racism woven into the fabric of American life. Having been
shortchanged for centuries, many black Americans are reluctant to give up set-asides or -
hiring preferences without getting something tangible in return. And they are
understandably outraged by conservative attempts to make “reverse discrimination" the
overriding civil rights issue of the day.

'Sniderman, Paul and Thomas Piazza. 1993. The Scar of Race. Cambridge, MA: Belknap Press, p. 109.
*National Rainb(|)w Caalition News Release, June 12, 1995, p. 1.
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Unfortunately, the symbolism is equally powerful in a negative way for most
white Americans, women as well as men. Wary of race-conscious policies from the start,
their skepticism has hardened as remedies o ginally justified as limited and temporary
have congealed into a permanent, creeping regime of group classifications and
favoritism. Cast as the villains in the affirmative action morality play, white working
men naturally enough resent the prospect of being denied a job, a promotion, or a slot
in college simply because they're white. (Many Asian-Americans likewise fear that
affirmative action imposes an artificial ceiling on their ambitions.)

- But their more fundamental objection has to do with the essential faimess of the
American system of competitive enterprise. Put simply, they think that success or failure
should reflect individual merit, not group membership or attempts by governing elites
to dispense privileges on the basis of ethnic politics.

Are we, then, careening toward an irreconcilable conflict between racially distinct
conceptions of justice? Not necessarily. Opinion surveys suggest that many Americans
seem uncomfortable with the all-or-nothing choice being foisted upon them by liberals
who believe that pulling on any loose thread will unravel the entire fabric of civil rights
and by conservatives who imagine that their belated embrace of the principle of color-
blindness can somehow wipe the historical slate clean of hundreds of years of racial
oppression.

While racial and ethnic demagogues on all sides insist there is no middle ground
on affirmative action, that’s where most Americans instinctively repair. A July 1995
CNN/USA Today poll gave respondents three options: "basically fine the way itis”; "good
in principle but needs to be reformed"”; and "fundamentally flawed and needs to be
eliminated.” Sixty-one percent said they would reform affirmative action policies; 22

* percent would scrap them; and only 8 percent favored leaving existing policies intact.

Key political leaders likewise are groping for a third way in the affirmative action
debate. House Speaker Newt Gingrich, while adamantly opposed to race and gender
preferences, has eschewed the purely negative stance adopted by many Republicans. "I'd
rather talk about how do we replace group affirmative action with effective help for
individuals, rather than just talk about wiping out affirmative action by itself," he said
in April.*

See also Morin, Richard and Sharon Warden. "Americans Vent Anger at Affirmative Action.” The
Washington Post, March 24, 1995, p. Al. The poll also posed three choices: leave affirmative action policies
as they are, change them, or do away with them entirely. Forty-seven percent said they would change
affirmative action policies; 28 percent would scrap them; and only 23 percent favored leaving existing
policies intact.

‘Kahlenberg, Richard D. "Equal Opportunity Critics." The New Republic, July 17, 1995, p. 20.
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In a2 major address on affirmative action in July, President Clinton largely
reaffirmed the status quo, although he did concede that some changes are necemary, if
only o brmg federal policies into line with new Supreme Court guidelines.® The speech
won unanimous praise from liberal elites but failed to address the public’s doubts about
the basic faiffiess of race-conscious policies, By failing to draw a distinction between the
morally ummpeachabie end of racial equality and the morally dubious means of race
preferences, the President also missed an opportunity to challenge conservatives to join
in the search for alternative ways to promote equal opportunity.

Conventional wisdom has it that the Republicans have everything to gain and
nothing to lose by using affirmative action as a wedge to split Democrats’ biracial
coalition. Yet not all Republicans are ready to replace their portraits of Abraham Lincoln
with pictures of Jesse Helms: Jack Kemp and Bill Bennett, for example, have warned
GOP presadennal hopefuls that they could gravely harm the party by whipping up racial
passions to win elections. Many Republxcans swear they support equal opportunity as
fervently as they oppose quotas; now is the time to find out what they’re willing to do
to make that commitment tangible. By refusing to countenance necessary changes in
affirmative action, however, liberals let conservatives off the hook and risk losing

everything.

The affirmative action debate touches on two urgent public questions--one about
our couniry’s past, the other about its future. The first concerns the perennial American
dilemma of race, or how to pay an historical debt to black Americans without generating
fresh racial grievances in the process. The second question looks ahead to America’s
future as a rmiltiethnic democracy, or how to accommodate the nation’s growing
diversity without validating an ethnocentric politics that threatens to fracture society.

As these questions suggest, what's missing from the debate is a civic perspective
that rises above race or other group identity to consider the interests of sociely as a
whole. Such a view grants neither side a moral monopoly; rather, it ackrowledges the
tensions inherent in affirmative action and rejects the all-or-nothing choice posed by
absolutists in either camp. The search for a third way, however, doesn’t entail split-the-
difference wmpmmzs&s It starts by reafﬁrmmg the basic tenets of U.S. liberalism: that
civil rights mhere in individuals, not in classes or groups; that all citizens are entitled to
no more or less than the equal protection of the laws; and that government has a
responsibility to promote equality as Americans have traditionally understood it—as
equality of opportunity rather than equality of result. ¢

H

*Remarks by thse President on Affirmative Action.” The White House, Office of the Press Secretary,
July 19, 1995, p.°9.

“Lipset, Seymour Martin. "Equality ard the American Creed: Understanding the Affirmative Action
Debate.” Progressive Policy Institute, June, 1991, p. 1.
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Seen through the lens of shared principles rather than group rivalry, affirmative
action appears to go too far in some directions and not far enough in others. The
emphasis on numerically driven preferences, for example, ineluctably contradicts the
principle of equal protection. On the other hand, few dispute that affirmative action as
we know it fails to lift the minerity poor, whose moral claim on society is strongest.

These twin defects suggest an opportunity to strike a new bargain on racial
equality and opportunity. It requires that each side make a key stipulation: Critics of

‘affirmative action should acknowledge that the legacy and lingering presence of racial

bias remain significant obstacles o black progress, especially the poorest African-
Americans stranded in inner cities. Defenders of affirmative action should concede that
preferences cannot be the answer betause their reach is too limited and because they
make it more rather than less difficalf to ranscend racial difference.

Reducing the significance of race, looking beyond the color of our skin to our
common humanity—this, after all, was the essence of Dr. Martin Luther King's
celebrated dream. He invoked the liberal spirit of the Dedaration of Independence and
demanded that Americans live up to their beliefs in individual liberty and equality
before the law. Dr. King’s moral vision, not the current push for race-conscious
preferences and group entitlements, remains the surest lodestar for a society stll
struggling to overcome the traumatic legacy of racial subjugation.

In that spirit, this essay proposes a new bargain on equal opportunity that trades
group preferences for individual empowerment. Such a bargain entails three steps:

> First, fzhase out mandatory preferences in government and reinforce
voluntary affirmative action by private employers.

However benign the intentionn behind them, today’s race-conscicus preferences or
"positive discrimination” contradict the principle of equal protection and therefore can
be justified only as temporary, narrowly tailored remedies to past discrimination
Moreover, they put government in the business of institutionalizing racial distinctions,
hardly a geod idea for a democracy held together only by common divic ideals that
transcend group identity. Congress and the President should restore affirmative action’s
transitional and remedial character by setting termination dates for all federal contract
set-asides and other numerically driven goals in procurement and governuent
employment. It's also time to repeal Lyndon Johnson's 1965 executive order requiring
federal contractors to adopt minority hiring “goals and timetables.” In practice, guidelines
encourage employers to hire women and minorities on a rigidly proportional basis.

Alternatively, we should bolster voluntary affirmative action in the private sector,
where most jobs and opportunities lie and where the battle for equal opportunity must
ultimately be won. A new bargain must include the resources necessary to ferret out
discrimination in employment and housing and enforce anti-bias laws. Fortunately, most

wik~

o :
P e ey e




7
b
2
»

major U.5. employers actively recruit minorities and women because they see diversity
as a cmpetmve advantage in an increasingly multiethnic sodety. "Diversity
management" is well-entrenched in corporate culture. Such voluntary action, backed by
strong anti-discrimination laws, avoids the inflexibility of bureaucratic mandates that
lead to de facto quotas.

» Second, replace government preferences with new policies infended tc:
empower poor individuals and communities.

The legacy of racial discrimination today is most starkly reflected in the fact that black
Americans are disproportionately poor, more likely to be jobless, dependent on welfare,
trapped in decaying and dangerous public housing, and condemned to Jousy public
schools. Unequal resources and opportunities for the minority poor rather than
preferences that mainly benefit middle-ciass minorities and women should top the civil
rights agenda in the 1990s. Indeed, affinmative action is a relatively cheap and ineffective
substitute for a broad-scale agenda of economic empowerment aimed espedally at the
urban poor. Such an agenda should begin by radically lifting the quality of inner-city
schools and ¢reating a more effective occupational learning system that links schools to
private employers.

New public investments are also required to help low-income families save and
build personal assets, start businesses, and become homeowners. At a time of fiscal
refrenchment, will the public be willing to redirect resources for these purposes? No one
knows, but a majority of people polled consistently say government has an obligation
to help compensate the minority poor. This much is certain: The debate over affirmative
action stands in the way of building a new public consensus behind a course of
economic empowerment,

» Third, base affirmative action in college admussions on need as well as
race, and lift students rather than lower standards.

Notwithstanding the University of California’s recent decision to end all ethnic and
gender preferences, the case for continuing affirmative action is strongest in college
admissions. One reason is that too many minority kids come from broken families and
are handicapped by the abysmi quality of inner<ify schools. Another is continuing
racial and ethnic disparities in standardized test scores and grades, which only partially
predict performance but wield decisive influence in detzrmmmg who gets to go where.
But the most important reason is education’s democratizing mission. It is the incubator
of civic equality/ exposing people from different backgrounds to one another and giving
them a chance ta compete on a roughly equal footing. This is especxally true now, as a
college degree has become a minimal credential for competing in a new, knowledge-
intensive economy.



el Lo b Pl coeT Y )

Graduating from Yale probably opens more doors than graduating from State U,
In general, however, colleges prepare people to compete; they don’t predetermine the
outcome of market competition. Nor has entrance traditionally been based on ruthlessly
meritocratic standards; on the contrary, colleges have traditionally given preferences to
the childrengf alumni or faculty, to applicants from other parts of the country or world,
to athletes, musicians, and others. Under such circumstances, it's difficult to argue with
the Supreme Court’s Bakke ruling in 1978 that race can be a factor but not the main
factor in deciding who is admitted to college.

Still, two reforms are necessary here as well, First, affirmative action in admissions
should be based on need as well as race; that is, targeted to people from low-income
families or to students who are the first in their family to attend college. There's no
reason for blacks or women from middle-class families to get a preference over a poor
white or Asian student. Second, instead of simply lowering standards to meet diversity
goals, colleges should take exira steps to lift affirmative action students to the standards
they must meet to succeed. Otherwise, affirmative acton merely sets up minority
students for failure and may also compromise academic standards.

The Changing Politics of Race

Nowhere is affimative action more embattled than in California, where the Urdversity
of California’s Board of Regents voted in July to end all ethnic and gender preferences
in admissions. The proposed Califorrua Civil Rights Initiative (CCRI), whose backers are
trying to place it on a statewide ballot in November, would go farther, banning
preferences in state contracts and hiring as well as college admissions. Polls show solid
majorities {including among women} in favor of CCRI7 Such findings are consistent with
national surveys, which since the late 19705 have consistently reflected public
ambivalence on affirmative action: majority support for efforts to compensate individuals
for the effects of discrimination, but deep misgivings about group preferences, and -
outright hostility to quotas.

Differing perceptions about how much racial progress we have made in the last -
three decades aiso exert a powerful influence on attitudes toward affirmative action.
Here, whites tend to be optimistic and blacks pessimistic. In a sense, they are both right:
While overt, legally sanctioned racism has virtually disappeared, covert or unconscious
discrimination continues in many settings, like a surreptitious thumb Hpping the scales
of opportunity against blacks.

Experiments by the Urban Institute using equally qualified pairs of black and
white applicants for jobs and housing demonstrate that the former still face unequal

"Knight-Ridder Service. "60% m California Would Repeal Affirmative Action, Poll Finds." The Boston
Globe, March 8, 1995, p. 73.
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treatment. In one such employment “audit” in 1990, for example, the Urban Institute
found that white seekers of entry-level jobs advanced farther in the hiring process 20
percent of the time, while black applicants ¥nt farther only seven percent of the time,
Researchers wn::}zzde& that old-fashioned bias against blacks was three times more likely
than “reverse discrimination” against whites?

Such esj*ldence suggests we are still far from the color-blind sodety frequently
invoked by critics of affirmative action. On the other hand, some defenders of race-
consdous policies undermine their own credibility by refusing to acknowledge that 2
sea-change has occurred over the past 30 vears in America’s racial mores. The politics
of race, note authors Sniderman and Piazza, has changed dramatically since the 1940s
and 1950s. Then, the overriding issue was race jtself: whether blacks should enjoy the
same rights asfwl‘u& citizens. That issue was settled in the 1960s, and there are now a
number of distinct racial issues on which the public lines up in different ways. "Prejudice
has not disappeared, and in particular circumstances and segments of the society it still
has a major impact,” they write. "But race prejudice no longer organizes and dominates
the reactions of whites; it no longer leads large numbers of them to oppose public
policies to assist blacks across-the-board. It is . . . simply wrong to suppose that the
primary factoridriving the contemporary arguments over the politics of race is white
racism.”

It's also difficult to square images of racial oppression with the tremendous
economic and sxial strides black Americans have made since the mid-1960s.
Regrettably, such progress has often been obscured by unbalanced media portrayals that

-dwell on the pathologies of the urban underdlass rather than the achievements of an
expanding black professional and middle class. The economic gap between whites and’

blacks is closing: In 1992, the median income of black married couples with children was
one percent below the average for all American families. Family structure, rather than
race, is the key determinant of family income "

Such gains, of course, inevitably chip away at the historical rationale for
affirmative action: It's hard to see an entire dass of people as victims when many of
them are better off financially than you are. It's also true that affirmative action
increasingly resembles traditional special-interest politics, replete with organized

constituencies (such as minority contractor associations) that work dosely with

congressional allies to ward off threats to programs that directly benefit them. And while

*Tamer, Margery Austin et al. 1991. Oppertunities Denied, Opportunities Diminished: Racial Discrimination
in Hiring. Washington, DXC: The Urban Institute, p. 2.

*Sniderman et al, p. 5.

*Themstrom, Abigail, and Stephan Themstrom. "The Promise of Racial Equality” in The New Promise
of American Life, Lamar Alexander and Chester E. Finn Jr,, eds. {(The Hudson Institute, 1995) p. 91.
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the evidence suggests that these programs have made at best a modest contribution to
blacks’ progress, their political and moral costs are indisputably high.
: %

The quest for racial preferences has dissipated the moral authority of the divil
rights movement. For much of the public, the once-broad crusade for racial justice seems
to have degenerated into narrow demands for radial entitlement. Civil rights groups
which in the 1960s had a biracial, ecumenical cast now act more hike ethnic lobbies. The
conflating of civil rights and race prefezenc:as, meanwhile, has allowed conserva nves to
posture as the champions of colorblind justice.

Finally, there is growing unease about affirmative action’s steady drift towards
proportionalism, the notion that the number of women and minorities in virtually every
setting must reflect their percentage of the nearby population. In addition to erasing any
real distinction between guotas and affirmative action, this trend reinforces what has
been variously described as the "new racialism” or "identity politics” that views public
questions mainly through the prism of race, gender, and ethnicity.

Second Thoughts on Diversity

From a civic perspective, the push to extend group preferences in the name of diversity
is troubling,

As a social aspiration—as an expression of American tolerance and
openness—diversity is unguestionably a worthy goal. The jostling and mixing of peoples
from different places and cultures gives our society a unique vibrancy. U.8. businesses,
competing in an increasingly multiethnic environment, have learned that a diversified
workforce is a competitive asset if not a necessity.

As a government mandate, however, diversity assumes a less benign character.

- It weakens the civic ethic of self-reliance by encouraging citizens to recast themselves as

victims to secure government favors. In the hands of bureaucrats, the quest for diversity
quickly furns into a numbers game. Since no one knows how much diversity is the right
amount, the safest course is to strive for the proportional representation of each
protected group. The bean-counting logic of bureaucracy and the ideology of group
rights thus combine to push us toward quotas,

Defenders of preferences frequently note that white males still predominate in the
upper reaches of sodety. This is true, but it more accurately reflects discrimination 20
to 30 years ago, when today's top executives began their climb up the corporate ladder,
than present conditions. In any event, the affirmative action debate can’t be reduced to
a pure struggle for power among different races, sexes, or ethnic groups. For most
Americans, vital principles also are at stake. As sodologist Seymour Martin Lipset has
pointed out, group preferences and entitlements run against the grain of an "American

‘areed” that emphasizes individual rights and achievement, meritocratic values, and
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equality defined as a chance to compete on fair terms, not 2 guarantee of equality of
result.

The civil rights movement triumphed not by challenging but imvoking these
underlying &lﬁefsmby forcing white Americans to confront the contradiction between
their ideals and the ugly realities of segregation. Race-conscious policies now have a
tenuous hold precisely because they seem to contradict the ideal of equal, color-blind
citizenship. Americans, ever pragmatic, may tolerate temporary deviations from their
liberal, individualistic creed to pay an historical debt. But they are unlikely to accept its
overthrow by a new ideology of group rights, that, in its most extreme form, indicts the
creed itself as the cause of racism rather than its cure.

From the treatment of Native Americans to slavery, from Jim Crow to the
internment of Japanese-Americans during World War I, US. history abounds with
cautionary tales of people lumped into groups and deprived of their civil rights. Having
at last mcagnmed and tried to rectify these injustices, it seems odd and dangerous to put
government back into the business of classifying citizens according to race, gender, and
ethnicity. This was originally justified as a temporary measure to remedy the effects of
discrimination. Now, however, the goal of some affirmative action supporters seems to
be the non-remedial purpose of promoting diversity for its own sake.

The new assumption is that government should not merely set fair rules of
competition but apportion equal outcomes by group in the struggles of life. Even if this
were within govemment’s grasp, govermment could do so {m}y by restricting some
citizens’ freedom and opportunity. Why should a poor white kid in Kentucky struggle
to get ahead if his government decrees that whites as a group already hold too many of
the best jobs? Government cannot ordain perfect justice but it can, through an
unthinking embrace of group-think, give official sanction fo a crude determinism that
sees character and values as shaped chiefly by skin color or gender.

The Clinton Administration unfortunately has endorsed diversity as a pretext for
racial preferencés. In a case before the U.S. Court of Appeals, the Justice Department
reversed a previous decision to back a white school teacher laid off by the Piscataway,
NJ. school board to promote faculty diversity. In arguing that the board acted Jegally,
the Clinton Justice Department has crossed a line carefully drawn by the Supreme Court
to prevent iayaffs or firings purely on the basis of race.

The facts of the Piscataway case are these: The school boerd hired one black and
one white business education teacher on the same day in 1980. Eight years later,
budgetary pressures forced the board to lay off one of the equally qualified teachers.
Instead of flipping a coin—~the method previously used for resolving similar
dilemmas-~the toard chose to keep the black teacher on grounds that she was the only
black in the 10-member business department. District-wide, however, blacks made up
10 percent of teachers, compared to six percent in the county’s available labor pool.

9.
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The Supreme Court has previously rejected {(in Wygant v. Juckson Board of
Education} a similar plan to protect minorities against Iayeffs either to remedy "societal
discrimination” or to provide minority "role models.” If the Courts uphold the
Piscataway layoff policy, however, the effect will be to dramatically lower the bar for
justifying discrimination against white workers. Such 2 ruling would sever the
increasingly tenuous link between . race-conscious remedies and specific acts of
discrimination and wipe out the distinction between preferences and gquotas.

Beyond Black and White

The rise of ethnic pluralism in America is another reason for reassessing group
preferences.

In the 1960s, civil rights was largely a matter of black and white. Since then,
Asian-Amnericans have grown from roughly one million o §.5 million; Latinos from 3.5
million to 23 million" Groups classified as minorities now make up one-third of the
population; add women and about two-thirds of the US. population is eligible for
preferences.

There is something inherently absurd in classifying a majority of the country as
victims and lumping them in such hopelessly broad categories as "Hispanic” or "Asian.”
A majority of Hispanics describe themselves as white, while immigrants from Korea or
Japan have little in common with those from the Philippines or the Indian Subcontinent.
Yet more groups are rushing to get into the victimization act Some Arab-Americans
want the government to designate a2 new minority—people of Middle Eastern
background.

The more caimants for protected status, the more the zero-sum logic of

" preferential treatment multiplies opportunities for group condlict. In Los Angeles, for

example, Latino advocacy groups have challenged what they regard as the
overrepresentation of blacks in local government. Asians have long complained of de
facto quotas that limit their numbers in California’s most prestigious universities, despite
their high grades and test scores. In fact, polls show majorities of Latinos and Asians,
as well as women, favoring CCRI The successful legal challenge to the University of
Maryland’s minority scholarship program came not from an “angry white male” but
from an Hisparic student excluded from the blacks-only program.

As America becomes more diverse, it’s more important than ever that governinent
be as neutral as possible with respect to race, gender, and ethnicity. The alternative is
stepped-up competition among ethnic groups for political power and government
favors—a formula for an American version of the communal strife that has wracked

HLauter, David. "Where o Draw the Lines?” The Los Angeles Times, March 28, 1995, p. AL
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India and other countries that recognize group rights. Already, identity politics is roiling
US. campuses, where oppression studies have mushroomed, where minority students

resegregate themselves in ethnic dorms, and where an excruciating sensitivity to race
and gender protocol has sparked a backlash against "political correciness.”

Like an’y other set of public policies, affirmative acton must be adjusted
periodically to;evolving realities. The starting point is to reject the stark up-or-down
choice posed by left and right—either reflexive defense of the status quo or a rush to
dismantle al! group-conscious policies. Next, we should take three steps toward a new
bargain on equ[al justice and apportunity.

!
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Step 1: Phase Out Mandatory Preferences

The President and Congress should start refocusing affirmative action by phasing out
mandatory preferences in contract set-asides, public jobs, and hiring by private firms that
do business with the government.

A::z:crdmg to the Congressional Research Service, the federal government operates
160 race and gender preference programs.” The largest category is set-asides, in which
agencies typically allot 10 percent or more of federal contracts to businesses owned by
minorities or women. The Supreme Court’s recent Adarand decision dramatically raised
the hurdle for justifying all racial and ethnic classifications and policies. Henceforth, set-
asides and other numerically targeted preferences must be narrow in scope, limited in
duration, pegged to specific findings of past discrimination, and diffuse in the burden
they place on non-protected groups. Tt is doubtful that many federal preferences can
survive the Court's new standard of “strict scrutiny.” President Clinton also has called
for tightening up on abuses in set-asides, such as white contractors who suddenly
discover they have Native American ancestors or give their wives title to the business
in order to qualify as & minority-owned enterprise.

Like welfare or other government transfer programs, set-asides are essentially

. redistributive, 'I‘hey steer publiz resources to minority businesses but do little to develop
the skills that would allow those concerns o prosper independent of goverument. A
study by the General Accounting Cffice shows that the longer cnmpames stay in Small

ro Business Administration’s Section 8 (a) set-aside program, which is the model for most
R federal set-asides, the less likely they are to develop outside business that would sustain
ﬁ’?i, ~+  them when they no longer get non-competitive government contracts.”

i

Compilation and Overview of Federal Laws and Regulations Establishing Affirmative Action Goals
or Other Preference Based on Race, Gender, or Ethnicity.” Congressional Research Service, Feb. 17, 1995,

PEngland-Joseph, Judy. “Status of SBA’s B(a) Minority Business Development Program.” General
Acconnting Office, March 6, 1995, p. 2.
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Instead of rigging the competition for public contracts, affirmative action should
help minority businesses compete on even terms. In the wake of the Supreme Court's
1989 decision striking down a Richmond, VA set-aside program, Birmingham, AL has
jettisoned its contract set-asides and is working instead with the business community to
nurture minerity-owned enterprises. This voluntary model builds the capacities that
allow minority businesses to stand on their own in market competition rather than using
public resources to shield them from that competition."

I¥'s also time for Congress to end the bidding discounts, tax credits, and set-asides
the Federal Communications Commission uses to encourage minority- and female-
owned businesses in telecommunications. There’s little evidence that such preferences
have achieved their stated purpose of promoting “minority views” in broadcasting; the
content of broadcasting is determined by what people want to see or hear, not by the
complexion or sex of company owners. And as Jeff Rosen points out in The New Republic,
even }arge and successful minority businesses are eligible for set-asides for cellular
licenses.’ y do they need a boost from goverrunent?

Census figures show that minority- and female-owned enterprises are growing
rapidly * In keeping with the prindple that group preferences should be limited and
transitional, we should begin phasing out set-asides over, say, a five- to 10-year peried.
During that period, we should begin phasing in new empowerment initiatives of the
kind discussed below.

In addition, President Clinton should repeal Lyndon Johnson's 1965 Executive
Order 11246, which requires federal contractors to file written plans with the
government specifying hiring goals and timetables. This is the federal government’s
largest affirmative action program. Studies by Jonathan Leonard of the University of
California and others show that the executive order has only modestly increased black
employment and income, while having little effect on women. Even where gains are
posted, they often stem from a shift in employment from firms with no government
business to fedéral contractors. Although the law bans formal quotas, government

guidelines push employers fo hire by the numbers to avoid the inference of .

discrisninabon.

Steady progress by minorities and women in public employment also suggest that
we can safely dispense with hiring preferences in government. Blacks are actually

“Barrett, Paul M. "Birmingham’s Plan to Help Black-Owned Firms May Be Alternative to Racial Set-
Aside Programs.” The Wail Street Journal, Feb, 27, 1995, p. A4

PRosen, leffrey. "Affirmative Action: A Solution.™ The New Republic, May 8, 1995, p. 23

"Mehta, Stephanie N, "Affirmative Action Supporters Face Divisive Problem.” The Wall Street Journg],
fune 2, 1995, p. B2.
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overrepresented in federal government (17 percent of the workforce compared to 10
percent of the private workforce} and many big-city governments as well; women are
at 40 percent of the federal workforce and @owing.”

At a timie when gevemments everywhere are in the throes of reinvention and
downsizing, zt makes little sense to steer women and minorities toward public
employment or wnzractmg Writing in The New Democrat, Joel Kotkin notes that in
California, affirmative action tends to channel minorities and women to relatively
stagnant sectors of the economy-—to government and large corporate bureaucracies
instead of to dynamic small- and mid-sized firms that are generating most innovation
and job gmwth; in the state.

Voluntary Afﬁmtive Action

Since most jobs and lucrative opportunities are found in the private economy, voluntary
affirmative action by employers dearly will do more to equalize opportunities for
minorities and, women than government set-asides and preferences. Most large
companies acmeiy seek to diversify their workforce and small employers are under
social and legal pressure to do the same. In addition to barri ng outright discrimination,
the Civil Rights Act of 1964 (in Title VII} permits companies to be sued when they
anintentionally discriminate—when their hiring and layoff policies result in a "disparate
impact” on women and minorities. {The Civil Rights Act of 1551 restored the burden of
prmf on employers to justify such practices on the basis of business necessity.) This
"rebuttable presumption” acts as a safeguard against unconscious discrimination but,
unlike govemment s numerical goals and timetables, does not induce employers to hire
or fire by the numbezs ) ‘ ~

As part of any effort to reform affirmative action, President Clinton should
challenge Congress to give the Equal Employment Opportunity Commission (EEQC) the
resources it needs to sift frivolous from serious bias claims and to detect patterns of job
discrimination. At the same time, however, Congress should direct the EEOC to avoid
actions—such as using computer models fo fix the supposedly "exact” percentages of
qualified women and minorities available to employers in a given location-—that compel
companies to adopt race or gender proportionalism to avoid offical hazassmemfs

Since anti-discrimination litigation is time-consuming and cost%y, it makes sense

to explore alternatives for reinforcing voluntary affirmative action. A useful tool is the
“employment and housing audit” pioneered by the Urban Institute, as described earlier.
Increasing  their frequencym-say, by giving government grants to comumunity
groups—would aid in detecting discrimination, but the increased prospect of being

?"Central Personnel Data File." United States Office of Personnel Management. September 1993,

*Bovard, James. “The Latest EEOC Quota Mandate.” The Wall Streef Journal, April 27, 1995, Al4.
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audited would-also act as a deterrent to emplayers and landlords. Consumer boycotts
and other forms of public suasion have also proved effective at encouraging laggard
firms to hire minorities. "

Step ore in reforming affirmative action, then, is to shift from mandatory
preferences to voluntary action by employers, with anti-discrimination laws and public
scrutiny as an insurance policy against backsliding. By itself, this step won't quell the
controversy over race and gender preferences; it won't conscle whites who believe
they've lost a job or promotion or a slot in medical school because of affirmative action.
But it will get the goverrunent out of the business of group dlassification and prefe:rences,
halting a trend that promises heightened ethnic confiict.

Dubbing this. approach "the separation of race and state,” the weekly Economist
recently pinned the key point:

"1t is true, of course, that race distinctions will not disappear from society
simply because governments decline to recognize them. But it is equally
true, and even more important, that race distinctions cannot disappear so
long as governments not merely recognize but enforce them.™

Step 2: Replace Preferences With Empowerment

If race and gender preferences commit government to a divisive and ultimately futile
quest for equal results, the answer is not simply to jettison them but to get serious about
making equal opportunity a reality for America’s minority poor. Step two in the new
bargain is therefore to replace government preferences for groups with new public
policies that empower individuals to get ahead regardless of race, gender, or ethnicity.

Most studies confirm that the impact of preferences on minerity or female
employment and income is exceedingly modest. For example, a report on black econemic
gains prepared for the U.S. Labor Department reached this conclusion:

"The general pattern is that the racial wage gap narrowed as rapidly in the
20 years prior to 1960 {and before affirmative action) as during the 20 years
afterward. This suggests that the slowly evolving historical forces we have
emphasized in this report—education and migration—were the primary
determinants of the jong-term black economic improvement. At best,
affirmative action has marginally altered black wage gains about this long-
term trend."™

A Question of Colour.” The Economisi, April 15, 1995, p. 13,

Smith, James P. and Finis R. Welch. "Closing the Gap: Forty Years of Economic Progress for Blacks.”
The RAND Corp., February 19686, p. 99.

.14.

"
A g s




e

oy - A

.g%

Moreover, as sociologist William ]. Wilsen has pointed out, affirmative action
policies exhibit a class bias that favors middle-class professionals and entrepreneurs
while offering little to people stuck in poverty.

vy !

In a seminal article tited "The Competitive Advantage of the Inner City,” Michael
Porter of the Harvard Business School argues for shifting public resources from transfer
payments, subsidies, and race and ethnic preferences to efforts to create businesses in
the inner city. Preferences, he notes, rarely benefit companies located in low-income
neighborhmdﬁ:

{
"In addition to directing resources away from the inner city, such race-
based or gender-based distinctions reinforce inappropriate stereotypes and
attitudes, breed resentment, and increase the risk that programs will be
mmipulated to serve unintended populations.®

What's tragw about the current impasse on affirnative action is that it blocks
attempts to build a new biracial consensus behind a comprehensive attack on inner-city
poverty. For blacks trapped at the bottom of the economic pyramid, the main obstacle
is not vestigial discrimination but the breakdown of critical social and public institutions,
chiefly the famz}y and schools. Can anyone doubt that dramatically lifting their academic
and occupational skills would have a greater impact on their life prospects than
maintaining preferences that mostly benefit middle-class blacks, Hispanics, and women?

Empowerment is a broad agenda that encompasses everything from welfare
reform to national service, youth apprenticeship, and other ideas for expanding access
to education and job training. But it would be especially fitting to focus immediately on
the economic legacy of discrimination——on the profound and lasting impact on minority
ctizens of their systematic exclusion from full participation in the free enterprise system.
This legacy includes lower rates of business formation, of asset accumulaton and
inheritance, and especially of home ownership.

> Asset-building strategies. According to the Census Bureau, the distribution
nf{ personal assets (property, savings, and investments} by race is even
more skewed than the distribution of income: Whites possess 92 percent
of Americans’ total net worth while blacks have only 3.1 percent.

When it comes to b‘aiidiz'zg personal assets, middle-class Americans already benefit from
"affirmative action” in the form of the morigage interest deduction and tax breaks for
private pensxmzs and savings accounts. Yet our social policies, especially welfare,
promote consumption rather than asset accumulation. An empowerment strategy should

ZPorter, Michael. “The Competitive Advantage of the Inner City." Harverd Business Review, May 1995,
p. 55.
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offer poor families similar incentives to save and build personal assets. Michael
Sherraden of St. Louis University has proposed an asset accwmulation system open to
all Americans, but with special incentives for the poor. It would create Individual
Development Accounts {IDAs), tax-free savings vehicles for low-income families whose
deposits could be matched by government, businesses, churches, and charities. The
Corporation for Enterprise Development has designed a National IDA Demonstration
that would create 100,000 IDAs for low-income families at a cost to the federal
government of $100 million. '

> Home ownership. Our homes are the most important asset most of us will
ever own. Stable communities, moreover, are rooted in high rates of home
ownership. While 67 gezcem of whites own their own homes, only 45
percent <>f blacks do® Instead of dismantling the US. Department of
Housing and Urban Development (HUD), as some Republicans propose,
why not reorganize it around the goal of lifting home-ownership rates
among the poor generally-a shift that would disproportionately benefit
the minority poor? HUD can promote home ownership by shifting dollars
now spent on rental subsidies {the total exceeds $10 billion) toward grants
to local governments to dear sites for construction of low-cost housing and
cut mortgage interest rates for owner-occupant buyers in poor
neighborhoods.” Localities should also revise building and housing codes
to make it easier to build low-cost housing,

> Public education. Finally, no public task is more urgent than dramatically
lifing the quality of inner-city schools. More money may be necessary but
it will be insufficient: Big city school districts typically spend well above
the national average. More important is to change the bureaucratic
organization and culture of our standardized public school system.

The first step is for the states: They should withdraw the local school districts’ monopoly
on owning and operating public schools, freeing teachers and other civic entrepreneurs
to create innovative public schools. Now operating in 12 states, such "charter” schools
expand choices for parents and children while exerting real competitive pressure on
traditional schools, who risk losing students (and public funding for them} if they fail
to improve. Unlike conservative proposals to privatize public scheols through vouchers,
charter schools operate under license to public authorities without the stifling rules and
procedures of central school districts and unions, The federal government can help boost
these efforts by letting the states use federal education dollars to experiment with models
and help capitalize new schools.

BSuatistical Abstract of the United States. 1994. Washington, DC: GPO, Table 1216, p. 735.

FHusock, Howard. “Up From Public Housing.” The New Democrat, January /February 1995, p. 50.
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These uuhatwes are modest in cost if not in scope. But they are only the

beginning. Ulhmately, the only way out of the quagmire of group-conscious policies is

to redouble the nation’s commitment to equal opportunity for all. This requires not only
vigilance in combattmg residual discrimination, but also positive steps to lift the
prospects of poor people packed into decaying urban neighborhoods. Conservative

 critics of preferences have ignored both these moral imperatives and the public costs

they imply. No wonder their calls for a color-blind Constitution and society ring hollow
to Americans for whom discrimination is not an abstraction but a painful reality.

In pu:sumg a third way on affirmative action, we must be clear on this pomt
redeeming America’s historical obhga tion to the victims of slavery and segregation is not
a cost-free proposmon. A serious agenda for equal opportunity and individual
empowerment will require financial sacrifice from society as a whole.

Step 3: Reform Affirmative Action in College Admissions

The third step involves college admissions, where the abysmal quaiity of many inner-city
schools, continuing racial and ethnic disparities in standardized test scores, and the
special role Americans have traditionally assigned to education in equalizing
opportunities combine to justify some form of affirmative action. Nonetheless, two
reforms are essential: 1) we must lift students rather than lowering standards; and, 2) we
must target students by need as well as race.

|

U.S. colleges compete for promising minority students almost as furiously as for
star athletes. The dearth of candidates with high test scores creates pressure to lower
official standards to meet affirmative action goals. On scholastic aptitude tests (SATS),
for example, blacks score on average (combined math and verbal) nearly 200 points
below whites. Th.lS has prompted protests and lawsuits from white and Asian students
denied entry despite higher grade point averages and SAT scores.

Such measures, while useful, are not comprehensive or infallible predictors of
future performance. Moreover, few colleges base admissions solely on meritocratic

standards. Many take non-academic activities into account: participation in sports, clubs, -

student government, or civic work. Others give preferences to the children of alumni or
faculty, limit local enrollment to leave space for students from other parts of the country,
and offer special scholarships for students from low-income families. Under such
circumstances, it is difficult to argue that colleges may consider any factor except race,
ethnicity, and gender. The right standard is still set by the Supreme Court in its 1978
Bakke decision: Race should be a factor but not the decisive factor in college admissions.

Too often, however, accepting ill-prepared students under affirmative action plans
sets them up for failure and reinforces stereotypes of intellectual deficiency not only held
by whites but also internalized by minorities. Studies show that only one-third of black
students who enter college graduate within six years, compared with 57 percent for

-17-
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whites It's not just students who suffer: Institutions that allow the quest for diversity
to compromise academic excellence risk repeating the descent of New York City's
College, once the "Harvard of the proletariat” and now a venue for ethnic politics.

‘Givendhe disparity in test scores, how can colleges lift students rather than lower
standards? One way is to adopt the military model of affirmative action that sociologist

.Charles Moskos says has made the army the most successfully integrated institution in

America. This model combines goals {(but not timetables} for minority promotion with
rigorous training to ensure a sufficient pool of qualified candidates for promotion. Some
colleges already are trying similar approaches: Boston College enrolls affirmative action
students in a six-week swmmer training course and requires that they sign a contract
pledging to make every effort to graduate. The results are impressive: 95 percent of these
students graduate in four years, compared to 88 percent for the entire student body.”
An alternative is to guarantee all high school students a slot in community colleges to
prepare them for entry into more demanding four-year schools.

Colleges should alse work more closely with high schools to create preparatory
programs for minority students. In California, for example, officials estimate that only
five percent of black ard four percent of Latino public high school students complete the
course and grade requirements necessary for admission to the University of California.
But eligibility for ix}z?z groups swells to over 40 percent when students are enrolled in
preparatory courses.”

University officials worry, however, that the proposed CCRI would prohibit such
programs because they do not meet its standard of pure color-blind neutrality. Nor, of
course, would race-conscious recruiting of promising minority students—and indeed the
architects of the initiative admit that it would lead to a dramatic drop in minority
envollment in top-ranked schools.

The second problem posed by affirmative action in college admissions is that it
ignores wide income variations among members of a group. It's hard to defend giving
an advantage to Bill Cosby’s kids, to an engineer who recently emigrated from Peru or

India, or to an affluent white woman over the son of a proverbial white coal-miner or ~

a recent Russian immigrant. Some argue that the purpose of affirmative action is not just
to widen opportunities but to indemnify people for historic wrongs. Since college slots
are not unlimited, however, it makes sense to target preferences to people who really

*McGrory, Brian. “Pathways to College - Affirmative Action: an American Dilemma,” The Boston Globe,
May 23, 1995, p. 12.

vid., p. 12.

"Rogers, Kenneth. "Don’t Lower the Bar - Elevate the Students.” The Los Angeles Times, March 10, 1995,
p. B7.
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need them~-to kids who are the first in their family to go on to higher education, for
example, or to those from poor or working poor families. .

Simply substituting class for race as {1 basis for affirmative action runs afout of
the test-score gap; the likely result would be to make poor whites and Asians the main
beneficiaries. The better solution is to combine the two as a means of targeting
affirmative action to truly needy members of minority groups. Since colleges already
collect lots of @nam::ai irformation from students seeking loans, grants, or scholarships,
tempering affirmative action with a means test shouldn’t be hard.

All this raises an obvious question: If preferences are wrong in public contracting,
why are they permissible in college admissions? One answer is that colleges have 2
broader public mission than career preparation and meritocratic sorting. Americans have
always believed that education is the key not only to Qppcrtumty but to an enlightened
citizenry capable of self-government. Since World War II, we've invested heavily in
coliege opportunity because we see it as integral to both economic growth and equality.
This is even more true today, as the global information economy puis a premium on
knowledge and mental agility.

Affirmative action in coliege is not a guaranteed outcome but an opportunity to
develop civic capacities and compete successfully in the economic arena. Like other race-
conscious preféremes, it should be viewed as a temporary expedient until representation
of minorities in colleges is roughly equivalent to that of whites. In the meantime, it
should be done in ways that don’t compromise academic standards or confer benefits
on people who are not needy.

4

Conclusion

At the heart of the affirmative action debate are conflicting interests and visions of
justice that divide largely on racial lines. There is, however, a third option—a civic

pective that works to synthesize these visions into a new bargam on racial ;zxstice
and equal Qppommzty The moral underpirning of such a bargain is Dr. King’s vision
of a society that judges individuals by "the content of their character” rather than the
color of their skin.

A recent series of articles in The New Democrat provides thematic building blocks
for the third way: Start phasing out mandatory group preferences; wherever practical,
target affirmative action by need, not by race alone; shift efforts to combat inequality
from the courts and federai bureaucracies to the economic arena; don't lower standards -
but Lift people up to common standards instead; don’t bestow group entitiements, but
instead use public resources to build individual capacity.

.19.



Finally, as author Jim Sleeper argues, our political leaders should have more faith
in civil society” Rather than base affirm:'ive action on the insulting prefnise that
govermnment rust perpetually compel cififens to do the right thing, it's time o
acknowledge incomplete yet incontrovertible progress and move on to the next phase

: of the struggle for racial justice. And instead of waving the bloody shirt of racism to
. suppress dissent, it’s time now to air public doubts and trust in the power of democratic
deliberation to move us doser to common ground.

MR £ L

Will Marshall is president of the Progressive Policy Institute.
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*4 ffirmative acffm has been good for America. But that does not mean it has olways been perfect, That does not mean that it
showid go on fﬁreife? Affirmative actlon should be redired when its job is dene - and I am resolved that that day will come. But
the job Is not da;:e

President Clinton, Wednesday, July 19, 19593

Our Central Challenge. As we approach the 218t century, the President bolieves we must restare the Amerisan Dream of
opportunity; find Common Ground emid our great diversity of opinion and sxperience; and Strengthen the American commitment 1o
Egusi Opporntunity for ail, special treatment for none.

Presidential Directive to Ensure Affivmative Action is Fair. Affirmative sction must be consistent with our idesls of
personal wspunsibilizy and merit. Todsy, the President directs 2t federal sgencies to comply quickly with the Sapreme GCourt's
decision in Adarapd and o apply four stendands to make sure that all affirmative action pmgzams are fair

- No quotas.

"o No reverse discrinminalion.

- No pmfemnm for unqualified individuals.

- No ccmmmtmn of progrums that huve met their gosls.

Agny program that doss pot mect any of these four principles must be mggm or.chanped.
]

i
"Set-Asides” Need Reform. Ia some cases, *sct-asides” have been misapplied, misused oc even mtcn:zomﬁy abused.
Therefore, the President Cimmn has ordersd that we:

. Crack Down en ”Set~&s;d&“ Fraud and Abuse. Make sure set-ssides po to busmesses that nesd them mest. No
: permansnt sa&t«asndcs for any rmmpa.n) . :
L {omply with tbe S&;ﬁme Cauri s Adarund decisian. Limit set-agides to sreas where serious discrimizmtion
rEmains. % »
L Do Marz 1o Help Disadvaniaged People and Disiressed Communities, The President hos directed the Vice

President i develczp pew ways Io use goversment contracting o help businesses locate in distressed areas and hire
workess from thm argas,

!

Pone Right, Afffemative Action Warks, President Clinton ordersd a review of the government's affirmative action
programs, That review concluded affirmative actios iz still an effective 100! to expand cconomic and educationa] opporfunity:

- The military’s approach, ensuring it has 3 wide pool of qualified candidates for every promotion, has given us ithe
worll's most diverse and best qualified military jeadership.

»* Education Depanment programs targeted at minorities do 8 [t of good with & small investment — about 49 cents of
e.very $1.000 in stadent aid,

» The gonls amd tmetables first ipstituted by President Nixen for iaq:,a’: fedecal contractors have provented discrimination
and lostered faimess withont auotus or mendatesd owicomes. :

* "Set-azides” have helped huild up tirms owaad by minorities and women whe were historically excluded from the "old
boy” aetwork. Théy have belped a sew generation of entrepreneurs to Hourish, {ostering seifsreliance and ceonomic
growth,
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We Have Made Progress Toward the Ideal of Equal Opportunity:  We bave passed major milsstones: Emancipation,
wotnen's suffrage, civil rghts, votmg rights and equal righis. - That progress, won by hard work and countless acts of
conscience, has allowed millions azf Amercans, onge on the fringe, ta contribyie to our democrey and _gzres;mm y:

A true black middie class is emerging. ,
Wamen are Bow major garmers.

" Higher education is now more open io womes, faclal and ethnic minorities,

Police deparuments across the country reflest diversity of their communiiies.

%

We Canoot Retreat While Discrimination Continues. We must not become the first generation of Americans since the ond
of Reconstruction (0 narrow the reach of equal oppertunity. We must continge the struggle toward equal opportunity for all and
special treatment for none.  Amenca cannol afford o waste 3 singles person as we condront new challenges, Affimmative action
has closed many gaps in ssonomic oppottunity, but we still have a long way 10 go!

Uinemployment rate for ﬁfn’m-hn}wﬁms remaing about iwice thatl of whites.

*

Waomen stilt make only 72 percent as much a8 men,

-~ Average income for a Hi SPanic WOman ) with eollege degres is less than that of a wh:zez man with o hegh sebool

degre,

The recent Glass Ceiling Repon found that women in the nafion's fargest companies hold less than § pecent of senfor
management posts. The gumber is fower for Afnm’ﬁmenms, Hispanic and Asians, who hold less than { percent
eich of those pasitions,

In 1994, federal government received more than 90,5 complaints of empiﬁyment dascrinanation based on rage,
sthinicity and pender. '

Hats crimes and violence are still ugly realities in the fives of muny Americans.

Those Whe Would Divide Us Threaten America’s Future, Those who prey on our worst tnstingts and sow divigion cannot
succeed., Amenan will survive and prosper 85 8 sociely if we sre confident and united. Todzy in Amercs, 150 racial and athsic
groups co-exisl in harmony ~ an achievement unm&inhed En human history. President Cliston believes we have 2 responsibiiity to
repew and strengihen the ideals that fostered that unity, :
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BAPUTY ABBISTANT SHCRETARY FOR Fedsral CONTEACT COMPLIANCE
; BNPIGYERNY STANDARDS ADMINIBTRATION
C.8%. DEPARTHENT OF LABOR
BBFORE TEBR SENATE LABOR AND EUMAN RESOURCES OOMMITEER
i June 13, 1383
Madam chlir'xna Henbaras of ths Qommittees:

Ny nann is Bhirxley J. Wiicher, and I am ths Deputy Al&iﬂtunt‘
gscretary for Federal Contraot Conplianos,; Daployment 8tandardo
Aﬂwiniaﬁ:aéi&n, V.8, Deopsrement of lakor. I apprecicte the
uppartunit? tc appstr befors the Committee to dimsume the Office
=} 4 YedaruiiCDntraat Compliance Programs (OFPCCP), its wission snd
itn efforts to promots sgual anmployment appertunity in the
Amarican vérxylagt. In parsicular, I wouid lika to thank the
Chalr, aan&tar KussebauDd, Wits whom we had an opportunity to mest
earlier thas yoar and who I Xrnow has a keen interest in end
un&crutandiag of our program, I would also like to thank Ssnator
¥ennsdy, the Ranking Minority Mexzber for inviting me to 8ddrase
the Copmittee. Y reguest that my writtan statepent be shtared
inte the record of these prececdinge and Y will briafly summsrise
ny remarks.

ie you are sil mware, President Clinton bac asked for a
vonprehensive review of Yeleral effirmative sotion poliolse. The
roRsons f?r thic roviow are: {n) to axemine current ?aaerai.lhvz
and r.gul?ticaa ragording affirnpative action policies: (b to
:anaiyau t?air affectiveness and Tslovancs to the vu:gynt sconomic

climate; and (8] to recoumwnd changes as appropriste. This

reviow i% engoling, ond I ar sdvised that thu President hos drawsn
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nn conalusiona and sade no decisions about the anforoeawnt of
atzizaxtiva:ac&ian pelicien. Until such tinps as the Presidentto
reviaw hao ?nnn oomplatad, I can only roopond to questions that
partain o the CPCCP and the snforianent of 1tn'nnn§£ucrinin¢tion
and uztitma;iva action mandata unday the lawe we aduinisler.

I &o nnna, vl wowrns, thal opn Juna 11 the Supress Court
handed écvn ite decision in aQgxnnn_ggn;:zggzgxgﬂwlnn‘ v.
T Ihe aaciuign has signifieant inpiications zax:reaara& prograns
that aaabré Rinority prefersnces:; howsver, the docipion should
not underzine or 1imit the Dspartment's snforcement of the
affirmative action provisions of Exeoutive Order 11246. The
nunerical &aalu approach, which iuplements the atfirmative action
provision &t Executive Order 131246, s not Dased on racisl or h
gendsy ;x{taxancas, oy quotas. Rathar, it is 8 machaniam
designed io méasure the puccess of cantrantorn’ good faith
atforte aé broadening the pool of gqueliflied randidates for entry
lsvel orx prometionsl opportunities, Quetas aro cxpresaly
pronibited by OFCCP's regulaticns, and meleotions for ssployument
or pzanotiaa nust be mads without reysrd Lv rave or gendor,
coanlttun% with Tille VII ol thw Clvil Righte Act, Accordingly,
the dacinion Adazand should not have An effact on afrfirmative
action asfi: is inplsnented ungar Exadutive Ordexr 112438,

uhixé I sannot, in this forum, angmge in a genersl debata
about ths nation’s affirmative action policies, I am pleased ¢o
digcuss ths OPLCP, éuz pisslon and ocur methods of adminlstoring
the lavs that have besn sntyusted to the agency. aﬁgltiaéaliv,,x
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would lika ?o diacuss hov we ave also working veo updats oux
praaaauruu,:nt:a-nling our opuratiens and improve our ability to
reupond to contraotor and nonatituent naeds,

Ovoyr t?o past fev sonths thers has hoen an axtbna;d_natlcnul
debate uva{ our nation's affirmative acvtlon programs. At tinmes,
the debnts ;aa Lasn oharsutecized by historical inacourscles,
factual szrors, and ¢ veonplete misusa of the t‘t&ﬁ that describe
thass important pudlic policles. Evan worss, st tizes the
discunnion has dagenerated to the point that ressonable voloes
SOulIa not pe heard,

4 wau%& lika To thank the Banate Labor and Human Resouroes
Commitien gor the opportunity to have & ¢alsm, ressonsd, snd
iﬁtérmaé d;:naseian about affirmative action aa enforced by 2he
OFCCP. |

OFCCP| 1o responsible for tha administration of three egual
Q&plb&ﬂiﬂt{oppnrtunity prograns that apply te Govornment
sontractors and subcentrastors: EBxooutivo Crder 11246 as
 axended, Sostion 503 of the Rehabilitation Aol «f 31973 and the
:azziraativ? action provimions of the Vietnss Ers Vstesran's
Readjustuent Asslulanve ACt of 1974. iaxen togather, these lavs
ban aincgiainatiun and require tederal contractors, and
wunaannragtora, as o condivion of thelr Govarnment gontracts, to
take a:t&fnativa action o ansurs that mipnorities, wozsn,
sndividuils with disabllities, specisl dicadled and Vietnan ezs
vetorans have an squal opportunity to coumpets for szploynent.

Approximately 12 percent of the labor forcs tabosg 26

1
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milldon wmr;arn} is enpicyed by federal contrastoro or
nubnnntraagarn subdect to the laws sdministorad by OPCCP. Iﬁ
Flooal 'xcxzi 1993, OPCUP's oovercd Todwral osontractors iInviuded
83,500 maznnmﬁwatiw sntablishpents end an urtiﬁtsd 308,000
cb&tﬁtﬁﬁtigﬁ gatabl lehmente. :aka Federal Govarnpent awardaed more
than $1863 biziiﬁa dollare involving 176,000 priwe contraocts in
¥iscal Yaax 1993,

The :uqnzxwwanz THAT Government can:raets contain a ciause
pzahibitznq the gontracgtor Irox a&ycrixinatinq in spploysent on
the basis gr race, ¢olor, Creed, and naticnal origin has boen an
antnhlishgé‘gart of Federal contracting polioy since 1941, whan
President #oasevalt signed Bxacutive Order 8302 cutlawing
dtacrimtnaéion in the Pederal dovernwant and in the war
Lndustriasél It has baen maintainsd by Executive Ordexs of five
pupcesaive pr«aidants'«~ Presidents Roosgvelt, Trunan,

Eiaenhawnr, Kennady and Johnson, ‘

The eurly Executivs Orders prohibitod dianrlminutlun alone,
Ezparinuww, howoverx, indicated that -omcthing mors (o Ders non~
Qiuuriuinution was neodod to ovarogue the lingering sffects of
- past ainuximiuazian and the oontinulng barriars that pravented
alocrities from being hired and promoted on the basis of merie.

In 1te rinal reporr to President Eisenhowst, the Committae on
. Govarnment Contracts, headed by Vice Prasident Riuhard N. Nixon,
soncliuneds ‘

Overt discrinmination, in the ssnee that an aapzag’r actually

- rafuses o nire solely becauss of race, raligion, solor, or
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nntfoéal origin ie not as prevalent ac 1o generally

bnlioded. Te a grsater dogree, the indifference of

snployers to estadliahing a positive polioy of

'nondiﬁuriminntion hinders gualifind uppliuanti and employaas

fron ﬂeing hired and prumoted on the bseip of equality.
In responea, Prusldent Kennedy incorporated the concept of
"a:tlrnutl#a action,* when he lesusd Executive Order 10925 in
1961. Arfirmatlive action vag not contingent upon & finding of
dinorininagion.‘ Rather, Exacutive Order 10925 imposed on all
coverea coﬁtruatoru 8 general obligution-rnquiring pooipive staps
designed t6 overacoma obitecles to aqual amploymant opportunity.

AMD WEA? I AVPIRMATIVE ACTION? '

.Aftirmative action ig the tool that employers use to promote
equal .nplbyment opportunity. Affirmative action under Bxooutive
order 1124& refara to & process that requiree a government
uantractor;zo exanine and evaluate tha total ioop. of ite
pereonnal ﬁracticon'tor the purposs of idantifying and correciing
any barrio%o to equsl employment opportuunlly. W¥here problems eare
idantitind; the conktractor ls required to develop a program that
is precisely Lullored to correct the astioienciss. Where
apprnprintL, tha oontractor is requirad to establish rsasonable

*goals anaitinltablea" to measureg sucocass towsrd schisving that

rasult.

A non-construotion contraotor or eubcontractor with a
Federal centraot of £50,000 or more, and S0 or more employeas, iR
-

requirsd tp develop & written affirmative action program for eaoch
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of its astahlighments. & written atfirmative action progranm
helps the contractor identify and anslyee petential problems in
the ;artialiutioa and utizgx&tion of woman and minuritlies,

Viotnan arxa voberanns and the disabled in Lhe csontraotor's

uarkﬁaw&u,i

The “g;alu and Ligpetablaa® component of arrirmative action
planning umfmuma glves rise to the erroneous clsim that the
Exuoutive eiréa: 11366 18 & "preference” oy “guota® program, It
is critit:a}: that wa attenpt to the correct ths publicts
nisconcaptions snd olsrify tho essential sharacteristics of the
arfirmative action rvaguiraments of Exegutive Order 11246 imponed -
upon cmpluy}:a that contragt with the Fedarsl government.

ARR GOALE h BUDTERPUGE FGR QUOTASY

We. T%a nusgrical gosle sosponent of the affirzativa action
_prograns un?af the Fyacutive Crdor Nas nevar been dogignued to be,
nor may (v }znpsrzy or lavfully ba, intorpreted aa eszploynent
mictas or p;atuxantial treatmant with respsct to perscns wf any

" ooloy, raco, religicn, mex or naticnel origin. Theo Exsoutive

order r;qulaﬁinns are explicit on that peint: "gosls pay not bhe

RKRSXAD WOXK," (41 CFR 60-2.13(e))
in nd@itzcn to tha prohibition rsgarding quotas containsd in

ths ragulaézong, OFCCP (then COFCC} was one of the signatories to
a8 1973 xaz?zandun‘that distinguished betwesn goals an;'quatau.

? e
1
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™The ﬂumoranéum, which also waa slgned by the papartnent of
Jastioe, tbé then cj;il Beaxviuve Commission and the Eguoal
xapzoynané éppaztunigy commlesion, was ane ¢ the aarliest and
noet nnnyxs%ﬁnsive polioy statemsnts on Che aahjeuﬁ¢ The
Nemezandus dwsuribed goals to be & mumericsl objective
reslisticolly establisbed baned on the availodility of gualified
upplivoanta in ths job murket axd axpsotad vacanuicof Quota
antemn, on’' the other hand, were desoribed asm "“any systan which
ragquires that conaidaratiopa of relative skilities ang
qualiftioations be subcrdinated to considerations of race,
religion, a;x or national origin in determining who is to bo
hired, pr¢r§taé, otc. in order to achisve s Gertain numericsl
pesition....* <The numaricsl gosle utilisod by the txecutive
Order program mest the definition of goals ay described in the
1973 uonurgndun and not tho quota systems the Kemorandum also .

detinod.

Rat s€ &2, Rumarical goais do not create guarantses for

specific groups, nor are they dasigned to achisve proportional
rapxeaentaéian or squal results. Rathar, the goalesmetting
Provess iniaf!irﬂqtivn sotion planning ig used to target and
neasuro the oftsctivensss of affirmative actinn efforte to
sradiocats ;ad provent digorimination. Morsvver, the numerisal
hﬁnﬁhzatksla:e reslistically oetadiinhed based on the
avaikahili?y of qualified applinante in tha job narko; or

| 7

|
|
i
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qualified oandidates in the onployar's work foive.

tbao:%tcly pot. Ko requirsnent existes that any specific
position Da filled by a parson of a particular race, gendsr or
sthnicity, even whers the phenonsna of jobs, traditionally
sayregares by race or sex, remain intact. Instead, the
rtqairomnng i o tnqhga in Outraﬁch and other afforts to broadan
the pool of qualified candldates to inolwds groupy previously

excludsd, The selection decision —— to hire, promote or lay off

-~ is to be pade on & non-disnrininstory basie.

Mo, 1In seaking to adhiave {ts goale, an enploysr is never
roquired 20 hirs a person whe does not haves the guallficetions
nesdad to porform the jeb auccessfully; hlge an unqualified
pereson in preferencs to ancther applicant who is Quelified; or
hire s less gualiitied person in prefarsnce tc a nore Qualified
one . ?ha&j uniike gpotas, numerioal goels Allov porsons to be

1aaged on %hﬁiviaaa} ahility, and sre, therefore, antirely

oangistent ?ith tha principles of perit. Moreover., sunlovars who

L4

: l
Rlghta Aot of 1964, It 18 notevorthy that during a rendom purvay
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of nonaimiutian sgrosments obtsined by the field in ry'sd nnd
Fi'o4, O?QQP found en example of an OFCCP reylonal office
reguiring corrective sotion by a ventrantor who hagd created a
rprafarsnce” or renderad an saploynant dscision bnsed On gander
oY xace., In a reviewv completad by OFCCP's Houthern Hew Jarsey
District office, & contractor was found to have an ssplovient
pracricge that dlaoriginated againat males, both whites and
minorities, The office cited the contractor and required it to
ontsr into an agrasnent providing r«liof to both white and
minority viqtlns.

iﬁﬁﬁ&gwﬂﬂi&S U3 TREATHED AS.A.CRILING.OR A JROORT

Mot Qﬁ all. The Bxacutiva Order dees not roquirxe that
nantraato:uhtraat gnnjn no sithor & ceiling or a floox for the
szploymant ;f particular groups. Gosls oatablish neither o
ninimun nnr%a pexiguwe nunbey of individusls of any group thut
rust ba saployed. HMoroover, using numerical goals s o minisum

or & maxinmum would be an impermissible yuota and in viclation of

%hs ax&wuﬁi§x Srder,

%hé atknﬁard is and hag always bean “uupd faith affore, W
Good faith iu seseurad by the extant to uhioch the auntrautnr‘haa
-takan tttpﬂitn ovarcona real and artificial barriers te
nonﬁitmsimﬁgatary epplovment, Thnese staps lnclude expanded
rte:uituanticf minorities and women, nadiricatfan or unxalatad

sslection ctitaxia, Qxaﬁnsian of train!nq and uduaﬁtiouuz
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opportunitiss and reduction of sybjoative evaluation toolw.
Complianna [ie never measured sololy by whether the goals are pat.
Tailura tolnaot the goalo, for example, simply :nlgaa the
queetion of wvhethor gocd faith sfforts were undertaken to aohieve

thoe gosls, |and to make the overall afflrmative aotion program

vork., Fallure to mest tlw goalp by iteelf is not a violation of
the BKGOHtJV. Orduz; and no oontractor should ever be sanctioned
on meroly ﬁunariaai grounds. A recent randon review of
vonciliation (eettlement) agreements signed bntwlln‘orccr and
Feaeral contraotors has shovn that this agency has not required
quotas or ingieted on the attainment of a goal.

18 AFFIRNATIVE ACTION unmnn_nx::n1le_nnnzn_xxzig_nxxxnx_n
“RACIAL OPOILE BYSXEN'D

Onquestionabdbly me. Critics of affirmative sction have
arqued that affirmativa action is a syatem of prefersnces for
unqualified Afrinan Americane or Hispanion, and ie intended Lo
benefit nn%y,thonn groups., As indicoted above, affirmative
astion 1g fiot nor haa Lt ever besn intandsd to Tequire
preforonvea. Moreover, affiroatlve action at OFCCP is not merely
& rooa 1aaqc, it ]ls a gender 1ssue, a aipability issue and a
vatoranse' ispue. Not only doas OFCCP enforce Exacutive Order
11246, nmgnana to include gender in 1967, it also enforceas
Secticn 5U3 of the Rehabilitatlon Aot of 1973 and Seotion 4212 of
tha vietnam Era vétarnno Readjuetnent Assistance Act of 1974.
soth statugcs, enactad by a Republican president. regyire

grtirnativq action. Thus, using affirmativs action as a raclel
!
! 10
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*wadye issus” nisrepressnts its ecops as wvell as lts Intant.

i
Pinally, no. Thoss who undsratand the intent of the

aychitects Lr atzirmative action under Executive Order 11246 know
that what affirmative acstion essantially reguirss is that
smploySrs “cast o widsr neti* that they make additicnal afforts
to gneXx andircarnit poraons who may not ordinarily be conaidered
tor opportunities for positions in a corporetien. Affirmative
action raquires smployers who underutilisa qualifisd women and
uinc:ﬁtiua'ko mxtend beyond tholr usaal nestworke in wvhioh thay
would hovigxaly to find pthare reccubkling thuseslves and lecate
qualified vomen, minorities, pursons wiih afsabilities or
Alesnind v;ttxnnﬁ for sonsidoration. onom {dentiiisd, thess
persong should bs elluwsd to oonpate with their oounterparcs
without sny diminution in stsndazds o1 sapectations.
annafiaiaxgcq of affirmative action have nothing o be ashamed

ot, ;

ARCE - PROORAK2

arccvkan:crc&s the nondiscrinination and affiympntive sction

|

raguiresents by conducting oomplisnce reviews of contractors and

subcontrestors., In Fisoal Yoar 1994, the progrem complated pors
than &,000 |revievs. Consistent with ths dual mandete of

Exscutive éréar 11246 ~- nondiecrimination and affiranscive action
; L4

- cempl§anc. raviaw ig a bifurcetnd proceee, oconsisting of an

t

! b3l
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axspination of tha contrsoter’s affirastive actlon proyrud and 2
d‘termin&t;an of ika poReible Aigorininatory sflagls of 8
ean:ructaria onploynent policies and practicos. In conduceting
the raviawf the copplianoe officer wxamlanse ite psrsonnel,
Fryroll, snd other uapzoéﬁﬁnt reverds; ahd interviews of
onploysss and conpany ulflciale. Ths t&viaﬁ roousss on both the
poasnible existenve of discrimination and the gontractoer's good
falth ntnp, that nave besn taxen to incroase the utijlizatior of
anoritﬁt&éana fomsiss, if reguired. OFCCP utilizes principles
dsvsloped iﬁ Title vrr’aaan iaw to identify areas of potentiasl
dicariainaiiun for further analysis,

OPCCPR alsc xeuponds to dlscrimination cemplainte. In 1994,
mors than 800 complainta of &iucgininstﬁan vare investiygstod.
OFUCP inventigatss primarily thass Executive Order complainte
involving & class of individuale or indiosting o pattern of
potential dirnrimination. Cowplaints involving only wue
individual are nezmelly roforred to the EEOC pussusht to a ‘
Nonorandun of Undaratanding betwuwsn tha two agenclas., OFCCP alss
1u9aat1q§:ez conplaints [lled undar section 503 of the
naaubizitﬁgiau Act of 1973, alieging discrimination on the hasis
of disubi&éﬁy, or the viatnan Ers vstarans' Readjustment
Avzistancs }un, in wvnjich discrivinatery agtions agsinaet disabiad

!
and vzczaa% xya vetsvans may be¢ slleged, .

wnere %robltma ars found, OPCCP sttemptes Lo work with the

aont:actbr,ioftan gntarinq into A vonciliation agraszent or .

jartey of a%amdtmant to resolva minor problema. A concilistion
| 0

i
i
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agraswant m,‘i i.mmzva baok pay, job offers, seniority credit,
proootions ar aehar torua of maks~whole romedias to those who
have baen d}uawizinataa against. Wheres a contyactor appoars Lo
ks undora&i}zxing nenberys Of the COVAYea groups aad has not made
good falth ktto:zs, ‘the conciliation sgreswent pay also involve
new twaininq progrems, upeocisl recrultment efforte, or other _
azzirmntiVﬁiaatiom massures. If conoiliatien afforts prove
unuuanﬁﬁﬁtu;, OFLCE refors the case to the Dspartumant's Bollciver
of Jaboy tc; adminiscrative anforcensnt proeaaainqu andsz whioh a
contractor %a axititied to a hearing baforae ancudainisbxntivt law
Judge. ﬁh&fa a vettlemzant is not venchad kafors or sfter a
nearing, th§ gsoyatary of tahor, upsn the recommondation of the
adminiatrativa law dudge, may iwmposs sanctions on ths sontracter,
including xéss of its governmont controot or debarment f(roz
future contrnatt¢ Howevear, o;ntrnutott are provided with rull
dua procsss| xights in the adminiatrative procass . ond nsy appeal

g_ .
the ﬁccrotu?y*a ordar in Federal auuzt.

HAD THE 0!95?‘3&# HUCH GUCCHRAS IR :znuc;na EMPLOYNEND
n:ucxmnrjwn

tew, Prﬁﬁrﬁ?a has bheen made; but thare is zore work to be done.

" #esedrch ptudies conducted in the 1980a documanted that
nf:irmativo!actiba had beon effective in rairing the ououpational
status of aéncrity and fanale workers. [Lopnard, Jonethan §.,
Baploymant %n& Cepupationsl Advance Tindsy 3!!1:#%%&?3'?oti¢n,

Ruguat 1984). A pimilay oconciusinn wap raachsd in a study of

13
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QF?@?-rav1éwoé and unrevisved contractor estalllshmente, with
revieved aéhnbliihmnntt‘ahuvihq s greaber utilirzation of womsn
and %inoriéiln in the nighsrewkllleda ana white collar jobs.
{Crump, a:££:$n, Empioymont Fotterns of Minoritiss and Wonmen in
Podaral Contxactor and Noncontractor z&tzﬁlilhnentx, 1974~1380: a
Repoxt of éha orgice of Federsl Contract Compliance Prograsms,
June zsaa.ﬁ

m sp{:a of this prograesg, we Xnov discrisinatlion still
axists. Eﬁth the Slase Caliling Comtiesion and tha Working Wamen
count! studiss have provided avidence of nnmtinnin§
discrimination. Additionally, OFCCPin snforcemant statistice slsc
provide & testament to the nontinuing problse of discriminstion
- in America: noney dawages vorth nearly $40 slllion, inaluulﬁq
batk pay, for 11,000 victine of discriminotion were uhtaih:? iﬁ
settliamanta in 1004 alone, PDuring FY 1994, (ive dobsrments vers
alas ovrderad fcr sontractors who had vilolated conwiliation
sgresnonts that had been previvusly entered tc rewolve violetions
of B.0. 1134C.

The causs in which OrcC? is finding disorimination are st
the entry 1&?&3 as wall a8 in the axtautivn‘uuita, From Rosnton
Lo san ﬁiaq?, Atlants tc Seattle, conpanies continua to daﬁy
acosss to women, minoritiss, veterans and ths Alsabled. 1In
banking, énéinaarinq, sonetruction, computsrs, higher sducstion,
the hotal 1;6ﬁ§€ty, manuzzﬁzuzing, utijitise, mnd hoxpitale,

14) 4o od 4 aantiauau to £ind dlecrixzinatiens no industyry has besn
without diaprinznatian.

i
i 34
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Onha o&raginﬁy exarpio of discrisinatlon ls an investigation
of discripimaticon at sn Alsbema bank, 1n which our compliance
officers vesantly found that the personnel officer, in
iatérvicui%q potentlal Lires, had interview notes ihnt revealed
stotemante) pertaining to race, the colox of one's eyss, hair and
other pby&%nal attributes. This bank official wrote:

"Candidate A wae attractive whits femnls, blond hair,

biuo ;ra& teller typs appesrance...” "Candidate B

Ikn&a&mr vas deporibed as] very large lipe and hipe,

ovarﬂ;ight, Sark skin, black girl. Mer neir le leongesr

than @oat, Appearancs 1a not good anauﬁn to meot tha

meeh iha publlic.”

Thasa?ar& not the interview notés of a bank official in
15652 thoes are the parseptions, sterectypes and blases of #

. person warking for-a yederal contracter in 1995. AnQ LIhim 18 no%
an leolatad case.

Other cxamples include, a large BABULACTUYSr of business
sochines in Califormia that agresd to 2 back pay settlsment to
thivty qualitied individuals whe wars donied fobs. 7This was in
response to onaryss of gendor and racial diacrimination.. The
waahinqtan; D.C. headquarters of an intsrnatlonally known kotel
and rastaurant ohein agrasd to back pay and anlary sdjuctnents o
rorty foprtvei,wdman and ninoritiss who wers paid less Thsn
thaiy whité gsloc pasrs. In addition, the firm agrecd to voview
its cczyznéation Practices to prevent a recurrance of the wagse

H

disparity. .

ik
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A suburban ﬁanbinqtun, D.£. huspital vags found to have
sngaged in gandor salary discrimination, Back pay vas gffared to
53 wonen in ths top six grades ut the hospital., Kors than 140
winority epplicants Lox part-tine meter reader positions
bonefitted when an Dhio utlliitcy §qrnna to a financisl settlezent
ta resolve chagryss of rscial dlscriaination,

A naz}onully xnown poultry processor in Texas agresd to back
pay in ruapon:u to 82 qualifisd individuals with dlesbilities who
vyeYo d‘nia& snploynent. Thare &Yl dorana of Afrioan-Apsriaan
vomen in B?uthirn California ¥hc benefittesd when a Southarn
talifornia hotel agreud te provide back pay to repolve gharges of
Ya0s and aLx Alsorinination in hiring. The hotel slac sgresd 26 .
aunzidar thﬁ% for iob openinge am thoy socur. In the stats of
Raahingtan, vaterans who waro disorinminated agulnet by & utility,
banatittad from the OFOCP's sattlenent in which The ocontractor
agroed to prowide baok pay, training and hire a specinlist O
address veterans ilssuen. And in resolving a oatis that is wore
then 18 years old, more than 6,000 vomen who wera wictims of
gondexr ddscrimination vere eligible to ahars in a pultimillion
duller gottiement.

To th;ae who think that discrimination isx no longer a
problenm, Zluubﬁit that thie nation has net reschsd tho point of
being a ucinrblina vociety and thst tha coler of ane's okin, or
one's gendsr, continuss tc be conaidered in .an aessvament of
enala abil%ty to perform o job. Ax long as OPCOP agpcinaaa to
£ind di&az}ninatica st the entryy lovael as well o in the

18
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exacitive suite; & long ae the workplace fails to retiect the
gqualifiod ;n& avai{lable wouen, mlnoritiss, disanlisd and vetsrans
that axe in the workforce and deserve a chance to provs thair
worth, tho% atfirmative action is stiii a.aansary.l And OFOCP
must and will utilles affirmativa action to ensure that actual
and likely victizmg of Qdisorisination veceive a fair opportunity
to cunpeie in employment vith governnant contrsctors and
subcontractors.
| ‘heng! snforcenant &aaas are an important ampact of the

@ahtract cé&plianae proqram.  Howevar, wa not only anforas the
law, ws alLo gee put opportunities to digcuse the‘nndnrlyinq
prinniplas:af the law and assist contractors in complying with
the law,

Kxnac?rial Raforas

naﬁnmSChair, 1 recognize that OPCCP van do a batter job in
gerving it? ocustorore -- both conlrackors and individuals whe are
danied soploynent oppertunitlies on‘zha basle of their race,
solexr, zeligion, sax, national origin, éiﬁahility or vaterans
etatus. And I wy committed to making sure that it does. Hince 7
bacsme head Of the UFCCP on Fabruary 14, 1994, we havs embarkesd
on an exciting and axhaustive program of self-assesswent,
ﬂtreaniin%ng and self=ipprovanent w;th s prinaxy focus on sarxving
aar nuatoﬁcrx batteyr, xucy has happened that I am very proud of
angd whioh I believe im gnod not only for OVOCP, but more
inportuntlybfor Padaral contractara ang individuals wgp rely on
us for onﬁloywant protection.

{
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We are corslidering wvays to reduce paperwoik raguiresents,
alininate unnsvetsary regulations, ond simplify snd olarify the
vegulations vhile improving the elllciency and etfectivaness ot
our yrqgrléa~ this is not waly in recponse to vice~Prasidant
Sorete iniéiativa to Relnvent Government -~ but also in TOsDONae
to f.ﬁﬁhﬁ&% we rageived frop Fessral contractors and complainants

; .
to sur 19%¢ guatomay GuUIvey. }

As & reseull oY cur regulatory review, which conalsted in
part of peotings with the public and eur Iront line staff, wus
'hava regun the process for proposing ragulatory changas that I
balieva wiil belp transform DRCCP into a Dore customer ourvics
crisntsd a%gani:gzian, OFCCP is considering revisions to ite
atfirpative action procsdures in thres prigary aroes: rwevision
of the structurs and format of the Affirmative Action Pregran
(ANR} ; impiumunting the requirenont for the annual sunbary
report: snd revising tho oomplisnce revliew process. The changes
ve have under consldesration In our 2.0. lliet regulations would:

. 'ptruaniins Lhe reguirenents oy dalsting

gapliéaﬁiwa and unnscessary provisions, thersby
;udnxing regulatory durdens on Federal
?nntractcraa and
. E:auter voluntery conpllance by irplenenting
an affirmative aption program summary format.
“hesg tvo changes are expected to reducs paperwork durdenc on
pontractoers by 30 percent. In sdditian, the OpCCP proposse Lo

reviag 1t§ compliance revievw proceas so that anly Fedorel

i

L&
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contractors wha nesd the agency's apgistancs or intervention
ahoild be rtvituae. Those who d¢ hot need extensive OFCCP
attontion, should not be acheduled for a full-gcale compliance
raviaw., Currantly under the ragnzutigna, vnve the prograp
oohedulan o abntzaatax for o éumgilnnaa review, the process is
not ended éatil n Iull on-sitas 1s complated ~~ which may taks
savarsl aa;s, wOoRkS, ai zonthg, gepending upon the complexity of
thu uane aéa ths aire of the contracioris faoility. ‘orece is
propesing %o inetituts & multi-~tiersd reviev provess, ueing the
&rtzrmativ? sotion progrez summary to select contractore for
reviews th;t may range from miner, informational inquiries to
desk sudit-ohly reviews, to the full on-site aomplisncs review.
Yhaerae tgaqmplianOC offticer ie patisfied witﬁ tha roevponsas
resaived from the contractor, the reviev ceuld bo terminated at
that stegs of ths prossas. Thiv proposal hes rocolvad poaitive
razponcsnif:a» both contyagtors end compliance officers alike
becauns it will eave scarcs ressurces as well ae valuakle tima.
thugiﬁ the osaanse wf cur "Throe=-Fronged Approach” Lo fair
end attacélvn anfuruensnt. Our overall goain are to reduds the
papuswerk; voducs the tine it'taxan te prepare An AAP, doviaa
:apctzianraqulrananta chat Rake senue and Are tajlored to the
oontractor's organication and to rbcaa on substanygva isauan,
rather than boilarplate taxt. 7Tha reviged roview process will
aipo sliow OFCCP to better tallor and focus its limited
complianos review rasources. TIhis should shorten thf}nbnpziauaa
review procese in many instances. It also has tha bensfit of

i%

|
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allowing araé» to concantrats ite compliance sffortam on
aontxnutarvaiéh’t$u mout significant suploywmant preblens,

In nﬁdétion 1o reduning ths paparwork raquirezents
aseociasted %ith the vritten affirmative aotion program, OFCCP has
preposed elisinoting osxtaln reporting and cartification
Tequlzeuesnts. OQFOCP is proposing to slipinate tha raquixam;nt
that, pricr (e the sward ;t oonLract, & centractor mubwit s
ctxti:iaation thal it dowa not Qainhain segragated facilition.
Mﬁitiona}.);y, OFCCP has pouposed the slimination of <he
Utiiitatlﬁ% Report thnat coversd cuutlpactors ays reguized ¢o
aubnit tamﬁ sonth. Thasa changes will slygnificantly raducs
cu&plianag‘buraan:‘on contractors.

¥ ai;e plan to lssug £inal rules undexr Baction 503 in ordar”
to conform thex with EEUC'S reyulations implonenting Title I or
the ADA ana to issus propossd ragulatory revieions te our
vatn:nns**p:oqrnm regulations to contarn then with the seotion
503 regulations where appropriata.

in oxrdsy to incure that (PCOP hag pracaduroes and rsgulations
that make senss snd ore razsonable, wa will continua o have
consulitation awslings end regulaxly sock dnput frow the
auntr&ntér ang sonetituent  copmunitles, Before finelly
inplamanéinq thene revisod ruviee procedures, Oroch will alen
engaga in spubdstantial pilot testling, in oxder te gsugs tha
ralative burden and ixpsot of tha changes on hoth the contrastor’
_comnuaity and ths agency.

we:kiaq with the uejor aan;racting agencies, afac# is

? 20
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ert;tiaé pnrénuruhipk with contrastors, community groups, and
1abor unione, to moniter the mega-construction projects, focusing
en good faith sfforts for recruiting wonen and aincrities. We
will p:avidg teschnical sguintance and consolt sn affirmsative
sction from the preavard atago through the completion of megn-
tﬁngtruntlué projects.  Finally, in an offort to ensurs thet our
policies nn; procadurss sre wallegroundsd, ve are testing ssvexxl

ditferent strataegles ¢n » regional level.

|
i

Partnoxships and Qutresth

OFCOP sontinuolely sngages in afforts to [uvetes partnerahipm
botwgen the Federsl govarnpant, state and local governments,
ﬁrqani:od gabcx, enplovers inoluding higher sgucanion
inptizutiﬁit. pubiioyzntaruat crganizations and ths contrmoting
agencion, §ith tho ultimate goal to snsure that egual employment
opportunities ars svailabls to pinorities. women, individuals
wich aiaaiilitﬁac end covered vetarans. In 1594, well over
17,000 auftametu reseived nearly 48,000 hoeurs of compliance
snxittanp?.

POz iha {irvet time, wa are now drafting a *hov to¥ manuale-s
teonnical assistancs gulde gp&ch wilil Dbe Meed by'aawpiinpae |
officars during wﬁ:kahopvxana saninazu. This manuel will alec be
provided Lo contractors and the pudiic ypon :nqgéuL, and an
elsctronic data natwork is being astablished tou allow prompt
raapanst; L6 reuests oY intormation from customers. We are
Bleg &x&%tding first-tins contractors vitﬁ 1udividu&;izaa
a:tiatan%a in devaloping their first affirmative &ctign progras.

23
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Thin uncﬂan-;ni sarvice Lo, we believe, & aritioal stap in
daveloping a;paxﬁnnxnhip with ths énntractnr.

oreep n}an plans to isplemsnt a customer gervice improvement
pian which was devaloped bassd on duta and somments revdeived frop
gurvays of vonstruction and suppi§ and sarvice sontrasters. In
the fourth quarter of FY 1994, ve estnblishad a aonﬁloint appenlse
task force §n1c§ BuGCesalully slzninatsa vur entirze backlog of
diﬂariainatgon conplaint nppéa¢a in 1ive vaexs and developed
proceduras that are novw ysed to avold naving tuture backliogs. we
slno poat regularly with other civil rights enforcesent aguncies
€0 shars inia:notznn and to battor coordinate our Qttiong B0 A8

to avoid a&pliaatiaq efforts and wasiing limited resolivces.

Recegnition. and Awards

the n%pu:§$ant of Labor beiisves that it is isportant %o
recognire pnauy;ary sfforts contractora have daken to snsure
egunl «nngyaunt sppercunity. 'The sanr&tary*a Oppﬁziunity 2000
snd our Exeaplary Yoluntary Efforts (IVS] arnucl awarde progranc
racoqnt:-fprivata SEPloyers who have worked effectively to
support the crenticon of innovative and successful efforts iuw
advancs aéual suploynent opportunity. The awarda 81po Yecoynize
the siqnificant investment that these shployers are making to
advance agual ¢Nplo§nent‘ _zn 1394, reoipisnte of the Opportunity
2000 and EVE avarde inoluded Proclor and Gamble (Cincinnati,
Ohic}, Hy%an/xnnhattan Joint ventire {Fort Sam Houston, Taxasj,
" Rohn and 3aau (Philadelphis, Pennsylvenia), Union 8an§ {8an
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Fransisce, céxirornin} and Marshall University (West Virginia).
Pravious rooipionte include Hslimark of Kansasy Motorola of
Illinois: Bigitel Bqniyimnt of Masaguhumetts: United Teshnologics
-3 4 Qtnntctiu%tl Saturn ccryat&tiom of Tennsawos;: and paw Curning
of Michigan.

naaipiin&a of orr first snnual Bxemplary Publiv Intsrest

. Contribution (EPIC} Awards included Woman Employed (Chicago,
Iliinois), tor ite criticsi role in compating discrimination in
tha vorkplace; Orispus Attucks Associstion (York, Pennaylvania},
for its o::{rtn to provide jobs and training for low income and
minority tnﬁiﬁantt: and the Council for Tribal Euploymsnt Righto
and Cheyenns River Biocux Tribs (South Dakota and Washington) for
providing excaptionsl training aad euployment for Nativa

inericans Q? researvations. .

i

SOHCLUSION g

M¥adan %hair and Menbars of this Conxzitten, I balieve that
non~di&¢rim§naticn and affirmutive action as enforved by the
OTCCP are useful, and indesd vitsl, teols in praventing and
sombating anploypent discrinination by governmant contractore. 1
8180 balia9§ that wa csn, and must, eliminate UNNeCARKATY
ragulation and papervork imposed on contrasctors. Additicnally, I
© am anxnitt#h ta ensuring thet we are se effloiant ag poseible in
our aqen:v#: afforts to aneurs squsl opportunity in ths
workplace. | Xuch remains to be dons to avhiove the Nation's goal
of sgual eumployment oppextunity. Outreach and racrultment to
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axpand the péal of qualified applicants and gosls to maasura
pProgreas arn xuazaﬂah16 e ua&thialawnntg of aur Pprogray to
SnOure aqual;awployaant cpportunity. WwWith the chAngos wa axs
1-p1¢aontini, Y baliove you will sss OPCCR movse maaﬁ sloser than
avar to ful?illing this comnltment. ’
As to fhu question ot alfirmative sotion as administersd by
Qrecy, I &sliava ‘that edwin L. Artzt, Chairssn and Chisg
T EXetut ive ugtzccr wr Praazar and cambie, sald (T best eAYiisr
this year m};an*na saidi
Affirmative action has been & positive force in our
C&apan;. Whatis nore, we hava always thought of
aftir&?tiva action ss a atarting point. ¥e have nevsr
lisited cur standards for providing Qpportupitiaﬁ to
vomen and pinoritiss to lesvels sandated by law. Wa'vs
. dluaye ast our goale highar, and ve havae achiaved thaew.
nugurdlaaa of what goverrment pay do, we balievo we
“have u moral contrunt with all of the vomen and
ninoxiﬁiua in our Comspany ~- a aoral soentrapgt to
provide wyual epporiunity fer wayleypenl, syusl
opportunity ror sdvannement, and egusl opportunity for
tinanoial reward -- and no change in 1AV OF regulation
'waa&$§cauua ug €0 turn bacx tha QloCk..,. Governmant
can u}mpiizy the bureanucraoy, snd it should, but
Govarnment can aleo still prassrve the principls that
. compliance mechanigwe must exist, snd it should do
that, teo. ’
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This aonslndan vy prapsarad testimony. I would ba pleseed to

Ansvar any q&antiaan. THANX YoU,
i
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THE WHITR HOUSR

[ Gefion of tha Press Becretary

Tor Tapodiate Relsage Harch 9, 1595

PRESS CONTERENCE BY THE PRESIDENT

Ruom 450
oid gxncﬁtiva Office Bullding

N -

1:100 #.M. EST ’
CYLERPTS 11 ACGIUARTIVE ALT o8

(v8a% )

tien, it
(s » *hank you, siz. I'd like €5 ank you 2 ques
I-might, nbcng atcirnut£90 ;cticn I know ysuy adminiatxaticn is now
' e ' M ; \
HORE
1 ;
(restY }

reviowing all pf those affirzativa ection ragulations, but therais
gome concarn that this sight be the preluds to a backing off of tnoszas
pelicles. In fact, Jesse Jackson sarlisy this wook oxprssssd the -
epinion that zaybs if you did, he might even run against you. But my
guastion, really, on that igsus is, what about ths many Aasricang vhe
really fsal that they have baan punishsd by attixnntzva aotion? And
I'd liko so got your comments on that,

THE PRESIDENTt Lat me tall you akout the reviav I've
ordgred and somment on the affirmative sotion thing. Firat of all,
our administration is agrinst guotae and guarantasd results, and I
have beoen cbxoughou: ny public carasr. I have alwvays béen for tryinmg
t0 help peoplo davalep thalr cspscitiss oo thay could fully
participats, And I have supporied things ~- when I was a govarmor.

1 suppartad, for asxampls, minorxity nuhoznrahip Prograuns -« inmy
pubzic iite, T nave donn thae,

i ﬁWiE
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I want ¢ maks s coupls of comnents hers. First, I have

AgXed Tor & ravisw of all ek fadaral governmentlg aowpplled
affirmative action programg pecauss I think it's imporrtant that we

" mnalyze, number one, what they de and what -+ a lot of tinmes peopls
mean diffarant things when they use affirmative action, For axanmpls,

. I take' it there is virtually no opposition to the affirmative motion
programa that ara tho most succesafil in our country, which are the
ones adeptad by the United Statves military, which have ast rogulted
in peaples of inferior quality or ability gatting praferentisl
trestmant, but have reeulted in the intense effort {o develop .the
capacitias of averybedy who jeine tha military so they san fully

- participate and contribute as much as possible, and has resulted .in
the moot integrated inatitution in our -sociaty. ‘

o I want tO Know what these pragrans are, exaatky I
want t: know wnothor thay are working. I wvant ¢ know whether thers
is zoma othar way.we can yesoh any objeotive vithout giving a
prefereance by racs or gender in some of these program. Those are the
three guastions wa nead to oak. :

i ARG 16t me ZAKE & general obaervation. T aeked nyeels
vhen thin debate started, what nhave we done aincs I've Leen Preasident
that has zost halpad minorities. And I 4hink that -~ I would pey
that the. things we Nave 4one THRAT Bave 2OST halpsd are things that
hava benofitted nll psople who nesded them ~- expanding thae Head.
Stayt program: expanding the collegs loan progrsm: oxpsnding the
sarned inooma tax credit, the working families tax cradit vhich naa

lvon an. averags tax. cut of 31,500 to faxilise with incomes under
25,0007 tRe ampovarment zones. And one of gu e S8 f LR
nmpowarmont zonks went to an all-white azrea in Xsntuoky. But the
disEroportionnta impact was on pecple who'd b«an 1&#& babind in-our
oities,

i B

g0 «~ and ons thing that thae reacission paa&ag& would
take au&y, the zomsunity developmant banka == uhich I think would ba
a terrible misteks, which 1o designed to ampower pscple through~the,
fras antarprise systen €0 maka the most ot thelir cwn lives.

: Bo I would sty to ycu, vhezra wa ¢an move ahead haaad on
nead WA QUGht to move forwerd, and wa shouldn!t-omove beokwvard.
Thers‘s '3tilil = 1ot of pecpls whe aren't living up to their capacicy
in this esuntyy, and (t's huxting ths reet of us. And eo, I want
thig analysis Ta finish, T will thtn make a'desision in s pronpt
way, and I'11 t¢ail ths Amsrican pesople what I think, anmd 1 will
procasd to 5ot in the contsxt of the governagnt,

. . i

Heanwhils, T urge all of you t& resd nht hietory, in:
light of Lhs otler «= Shs pOlitical CommenTts you mads ~- to resd tha
history ¢f how thees affirmstive action progrsms got susrted and who
wvas of what side wvian they bhagan. It's very intersating to go baok
through the last 23 ysars 3nd see all the Twists and Tyurnms.

| T,

HMORE
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I Tha American peopls wan

vant discrinination, where itpexiatat
vant pocple to have am unfaly break tn
this out, and I'n detarmined to do it,

H

an end to discrimination.
e he punishad. Thay aan‘tzh*y
&t 1w Ynvarzantad. Ha can worx

(PGE &)

2 : Q Just another gusetion on affirmative astion, Mr.

- Prazident. When you announced your revisy vou sald, we nave to stop
defarding thinge that ara not defsnzibla. De yeu think thac mles
that mandats & cerbain psreentage of fadoaral contracts be ost spide
for winovity firms -~ are thowe Svill necosmary &nd lsn*t that
guaranteeing results, tha king of thing you say your now oppsssd te?

. THE PRESIDENT: well, I want %o look at how they'rs.
implenanted. For one thing, if you look ot tha rulem and what they
mean, it's difficuit te draw & conclugion AboUT whether thesy even do
what thay wayo suppossd €8 do 1n the firet plage, " But I vant -«-1°
will make comments. I ag simcst dons with thie revisw and I will
nake agpments when I finion abous what I think ws should de, snd. then
I'wili do whetever it 15 that I oan 4o within my exsoutive authority
2 go forvavd. \

! I.de nat == I'want to continue to fight discrimination
vhors Lt sxists. I wvant te continue t¢ qive peopls & chants 4o
devaiop thelr capacitien whnre. thay need halp. I“vant us ¢o
enphasiza nssd-basged prograns whers ws can hecauss thay work. bavtar
and have & biggmr izpact and gsnearste broador suppere. But let ne
zinign w?at ve're doing hers, and then I will €ry te answver sl)l the
details,
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; @  Mr. prosident, forgive me for pressing yau on this,
but if I'm not misteken, you've always besn in fover of affirmative
astion, 1na in fact, you have practiced it. Why now the hesitation?

THE PRESIDENT: I have always -= that’s right. I'm giad
you askad. I have slways practiced i{t. Sur let's locok at how Y
practiced 1t. Logk at ny appointments te the federal bench, onem for
vhich, I might add, I‘ve bean regularly and roundly attacked for = -
trying to achisve diversity hers in this community. I rssa sopething
in the paper about once a month, pesople junpisng on ms becauss Ifve
appeinted nore women and mors minorities to the faderal bench than my
pradscessors combined at this point in our terms -- my 1AeT three
precacassors combined. And, oh, by the way, they.scsetimes aay, his
appointess alps have tho highest rating frem the Azerican Bayr :
Association of the last tRrae Prasidents, :

. I hiave practicsd affirmative sction hers thoe way that I
pasrceivae the United 3tate military has pracriecsa it. T hava pade an

‘AXLra sfforc to iook for guelified candidates who could serve with

distinction and make a contribution te thic country and make the
fadaral hanoh vatlective of the American population. I have not done
it with any quots systam in =mind, and I have not gusrantesd anybody a
job. X have mads an sxtra affere to do that.

: ' Ihe military stazrts bafore that. They have nade an
sxtra offore to develop the capavities uwi pasoploc who coms teo them
with grsat raw ability, but maybe a disadvantagad background. Is.
hat wrong? I desn’t think lt le. and I's not backing off of chav.

. t The quastion is ~=-hsre iz tha narrav gquastion ---the *
gusetion ist 'If wa're not for quotas In Tesults, snd wa ars for-
devaioping sverybody's capacitiss, what 40 va do with all those rules
and rogulations -and laws that rsally ara in a geay arsa, that ars.

" really in a-gray srad vhare thers is, letis.sey, a-minority :

schelarahlp ox & contracting sas-asida that Xaura anked shout; thar
raslly iziattnn get around bacausa of tha way thay ars writtan?

| I want .to review thooa. I d0 not want to fes ux stop
trying to davalop ths abilities of all Amerizans. I 40 not want to
Bam US nove sway from srying to concentrateé our rasources in the
arsns of grastest nood,

! ‘ . . .. '

| But I would say again, I. think most mineorities have besn
halpsd nmest bg the programe in this country that hava besn targbtad
toward broad-bsaad naeds. And, igonicslly, if you go bagck to the
baginning of this whole affirmative soticn dabste, it atartsd in the
late ‘608 and many civil rightes lsaders at the tims argued against
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affirmative action prograne pacauss thay thought wa'd wind up {n the
debsts wa AT NOw having ¥ years later.

- I T thirk we naad %o losk At &Oe pregrams, lowk at the
faotE, And ask the iaatlone T ojuet asked:; How doos thls work? 1s
it faiz? Ia it nacessary? s thers an alternztive way to achieve
the wbisctive? But in tarms of taking sggressive ianitiatives to

davalop tha  cspacitias of people, should ws kKeop doing that? You bet
we should. Howv should we do it in the law? That's tie Quastion.



