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AFFlRMATIllE ACTION 

, 
DentocrQm:&!ition 
The Dem:ouatic Patty is committed to cmuring that ill Americans have the opportunity to ac:hievc lhc American 
&tam, W. "'''sly Suppon lo<:ol. state, and fcderallaw. whioh promote equal opportunity ror all Amcrians by 
prohibiting discrimination based on race, gender, religion, cth.r\ieity, disability. w sexual orientatlmi. We: 
ret.Ognize. however, ':hat whilCi these laws bavc helped. our nation make real progrcss toward opr goal oft:ZltUU 
apport'U.tlity. affiJ'Jrultive ac.tion is. needed to address the tlystmlbtic dist:rimination against women and minoritks 
which <till .",,1$ in our oounUy _y, Although it hoon', alway. been implelnented pedi:cOy. we arc _ 
that affitmativo action, donc right, can help us promote equal opportunity for women and minorities without 
infringing on tho righrs ofotbw.!, 

De",ot:J'tJlit: dcc;omelWtmelllS 
The Dtmocratie Party bas ronsistcntly supported economic policies: which increase eeonomic opportunities for !!! 
Americans, Although Republicans quadrupled the federal deficit from $74 billi .. i. 1980", S2911 billion in 1992, 
Detrtoi:rat$ took an iMPDrtant first Step toward reducing dUll deficit in 1993 by pasAmg a soud. dc6cit-rcdudna 
budget ..... without a single Rcpuhllean VOl4:. A3 a result. our natten' $ fedemJ deficit has fallen by 11% injun four 
and a halfytafS while our nation's u.rtemployrnent rate hAY dtcpped to 4.8% - the lowm in 24 years. In ~ our 
1993 fetkrnl hudg'" hao helpod !'Cdu.. the '''''''''pl<>ymcnl rotc among women, Afrl"",,-AmcricaJU, and Hisp.mc. 
by 30'k, 26%, and )~%, r~ly. ainoe J""'""Y 199~, 

I ' 
The Democratic PortY recognizes thttl s:yJt.ematic diserimination against women and minorities c:ontinues to plague 
our WlJlltry ~ eY10n in our cul'TCnt era of oc:onomic prosperity. For this reason, we support affirmative ac:tion 
p'OS""'" wblch """" the: "'" r _dania nf f.irn." which Prealdenl Clin"," outlined !an luly: (I) no quotas in 
theory or Ln pmctico; (2) no illegal di:serimination of any kirn1. including reverse discrimination; (3) no prcfcrtnce 
for people who ate nc:!t qualified fot M)' job or othu oppottunity: and (4) as soon M Ii pt<'lgrnm. has $~ ii 
ml.lst b.; mind. I, 

D~IIf(JCrtJtie. Goal$ I 
We dWlehge all Americans fO in~fea,e economic opportunities for all Americans by SUPPQrtmg President 
Climnrf. 1997 biparti,,,,, budget pmposaL This proposal would b:\lancc tho rederol budget in 20~and_ 
impot'Wlt investments in our people by: 

, 
• ~1lS. the: Mcd.i~e Trust Fu.nd for at least a deade; 
• providinu Hope Scholmbip tax cn:dits and S10,OOO higher educ;atiOD tax dedueticms; 

• offering. S500·per..ruld lAX cn:dit; 

• funding health wurancc for up to S million uninsured cbildten; and 
• Pfctec...:.ng ou.r nation'!llrtrQllg publit hc:aIth and environmental stamk ..rds., 

We aSse clmUcngc all Americans to suppeR President Clinton's Initiative on Race. This Initiar,m, will heJp build 
one America in the 21,st ceorury by ex.amining The state ofrac:e relations in the United States (M:r t1u: next year 
and developing recommendations on how to promote equal opportunity for i!:1I Americans. 

Reeuhliealf PMitilHti' , 
RepubliclltlS have COM:istently oppofcd Demcx;mtic: cfi'ortll to ptOltlQto equal Qpportunity £or women and 
nUnoritic:'f, Although Republicans failed to etiminate all federal affinnativc action programs. in the U.S, Congress 
last year. they were suc¥e!JsfuJ in clim.i.ruuing o.ftinna.tivc action in education throughout Califbmia, As a result, 
the number orAfrican-Americnt\ studcnu e:ntering law 'school at Berkeley and UCLA next year has declined by 
iQ1l/.. ..wile tho number of Hispanic &tlld¢nts: entering these school!! next year ha! fallen by Soc..Io and 32%.. 
respectively. Nonetheless, RepublicanJ IUO trying. mcc again. to e!imJ~ aU federal affirmative action p~ 
In the U.S. Congress, 
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WHITE HOUSE STAFFING MEMORANDUM 

~ ".:'1·DATE: __-'-7--'__---,__ ACTION/CONCURRENCE/COMMENT DUE BY::__~_---,_ 

1. Board of Educa~ion of the Township of piscataway v~ Taxman 
SUBJECT: --ff~'--"A>!lg!l.a.tJraiUnjj;dLYv~• ...lPCiieilln&u_________________ 

ACTION FYI ACTION FYI 

VICE PRESloeNT 0 0 McCURRY 0 0 
I 

BOWLES : 0 [j( McGINTY 0 0 
McLARTY I 0 0 . NASH 0 0 , 

PODESTA I 0 ~ RUFF 0 0 
MATHEWS: 0 [!( SIUTH. 0 0 
RAINES 0 0 REED 0 MY' 
BAER 0 0 SOSNIK 0 iii" 

~. LEWISECHAVESTE 0 0 0 
.YELLENEMANUEL 0 fit' 0 0 

GIBBONS i 0 0 smEETT 0 0 ,
HALE 0 0 0 0~PERT.JNG 

Rl\OD 0 0 TARULLO 0 0 
HIGGINS 0 0 VERVEER 0 0 , 
HILLEY' 0 IiiI" 0 lit'~ 
KLA1N 0 0 0 0 
BERGER 0 0 0 0 
UNDSEY', 0 0 0 0 

REMARKS: T\"n \"L.\ ~"" {trn.l• ; ..\.<.1 f1, ~~;". 

RESPONSE: 
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THE WHITE HOUSE 

WASHINGTON 

June 4, 1997 

: 
MEMORAND,UM FOR mE PRESIDENT 

FROM: CHARLES F,e. RUFF~~ 

DAWN eHIRWA~. 


I BILL MARSHALL ~~ 


I. 
ee: 	 ERSKINE BOWLES 


SYLVIA MATHEWS 


SUBJECT: 	 l~ Board of Education Qfthe Tow.nship of Piscataway Yo. Taxman 
2. Adarnnd y. Pena 

It Pisc;atawa~~y. Taxmnn 

We wJted to inform you cnhe Justice Department's intention to file tomorrow, ., 
Tbursday, Ju~e 5,1997, a brief as amicus curiae in the case ofPiscataway y. Taxman .. The 

t" current brief is 'being filed pursuant to a Supreme Court order, entered on January,21. 1997, 
requesting the Views of the United States in the ease.I . . . 

Briefly,: the case arose after the Piscataway school board decided to eliminate a position 
within the business department of the district's high school. Faced with two teachers who were 
equally qualified, and similarly situated with respect to seniority - one white and one black •• the 
board decided to retain the black teacher in favor ofthe white teacner on affirmative action 
grounds, The board stated that affinnative action waS warranted in this case in order to preser:ve 
a racially diver~ bllsiness department within the high school, ' 

Taxrnan filed suit and won at the district level and the school board appealed to the Third 
CircuiL In 1992, at the district court level, the Justice Department joined the case on Taxman's 
behalf. On appeal, however. Justice sided with the school boa.rd and submitted a brief defending a 
school's ability to use affirmative action -~ both in hiring and lay-offsi;uations -- for purposes of 
promoting radal diversity, The Third Circuit dismissed Iustice from the case and ruled in favor of 
Taxman on the merits, The court held that non-remedial affirmative action is impermissihle under 
Title VlI. The school board has petitioned for certiorari. 

, 
In the priefto be filed tomorrow. Justice argues that ~iorad should not be granted 

because this case is not an appropriate vehicle for the Supreme Court to decide the .lmportant 
question of whether Title VII permits non-remedial affirmative action: Justice's rationale is that 
because of its inadequate record and its unique factual circumstances, the case is not suitable to . 
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i
, 

further the principles announced in our post ..Adarand memorandum which sets forth 
Administration policy on the appropriate use of affirmative action. (Justice's brief was filed after 
the Office ofLe&at Counsel post~Adaraod memorandum was finalized), Therefore. Justice~s brief 
does not need t~ address the same issue it addressed before the Third Circuit; i . .e. whether 
affirmative action , is permissible in this particular case. 

We belieVe that this briefachieves two necessary goals': (1) answering the Court's request; 
and (2) forestalling pote~tjal criticism that Justice has distanced itself from its position before the 
circuit court. It afso represents a sollnd legal position. Because ofits unique and troublesome 
facts. Piscataway does not invite a favorable decision on affirmative action, For this reason, it is 
notable that no civil rights organizations are filing briefs in support of the school board in the case. 

I . 

II. Adnrnnd ConstDlctollf Inc. v. PenH 

On MOn~ay. t~e district court for the District ofColorado ~led on Ad~rand y, feaa 
\'lhich had been tremanded back to the district court by the U. S. Supreme Court in order to review 
the Department :ofTransportation affirmative action program at iss~e under a "strict scrutiny" 

" standard. The district court found that while there was a compeUing governmental interest in this 
program, it was~unconstjtutional under the strict scrutiny standard because it was not narrowly 
tailored. Among other aspects of the affrrmative action program which the court found troubling., 

. the court ruled that the statutory presumption which provides that members of specified racial, 
minorities are presumed to be socially and economically disadvantaged was not narrowly tailored. 

, ' 

Thus, although the court's finding that there is a compelltng governmental interest in 
affirmative action programs is encouraging. the finding that the statutory presumption 
un~ergirding the federal government's SDB programs fails the narrow tailoring prong ofstrict 
scrutiny is extremely troubling. In addition; the court entered an injunction against the palticular 
Transportation program at issue. However) the court left unclear how broadly the injunction 
applies -- i.e, whether it applieS to aU federal·programs which contain the racially based 
presumption, including 8(a) and other federal SDB programs, 

, 
The Department ofJustice intends to file a Motion to clarify the extent of the court's 

injunction. Once the motion is decided, Justice will review what further litigation steps are 
appropriate. ~e also believe that Justice's procurement reform proposal will address most, 
although possibly not an, of the constitutional problems found by the court,,. 

i 
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IWfI\im'WHT Of JUSTICE , euthori~'t~-~'~~'th& partjd;;i;~of ·-!i~·~llUnebk,. ~~Pelling i~terest 
~~$ to Affirmative 
~ In ,.,.., Procul"Oment 

NErC"t: Department ur J\l$Uce. 

fIIC'IICI!t; Public notice and invitation for 

ftW1lQllS and vil!w$. 


1UIaM't; The propOMl set forth boroic 
to N:.irnm affirmetiv8 action in iedaMlJ 
pmcu.roment has bwn designed 10 
IInSU.I'e oomplilUlC'i.l with the 
OXlStitutirm41 standards lIIItAhl!srwd by 
the Supn!me. Cow1 in Adarotld 
Constructors, 1m;. v. Peiio, 115 S. Q. 
Z097 II (95), The propolUKl structure, 
wiUc:b bas ~ -developed by the Jw;:tice 
Dtptrtment, will form" model fOl' 
--din& the .ffinnativll'laction 
puris.W.:au. oJ the Feduraj Acqumtlou 
~OD aID:! the Defense FtKieTtll 
AcquifitiOft ~I.tioo Suppkomcm, 
GA'TU;: Cctmmenl Date: Rea.ctiol'!s and 
....... m i.bf' proposed model must be 
.al:ladtted in1writing to the addntss 
.... by July 2.2, 1996. 
~:lnlero~ed pllJ"ties should 
Albmit wrilUm comments to MIl.:.k 
~ Office of the Assistant "ttomov 
Ger:omU BOvil Righl.\, P.O. Box ssSoa. 
W~on,'D.C. :WOls-5808.t.elefax 
.., 307-%839. 
R1Il fUA'fMIR NONiATK:lH 1XIHTACT: 
w.t en.:.. Offioo -of the Aui_tant 

~~ral !wCjvil Rights, p.o, 

..$SI08, Washington, D.C. 20035
HlM. ~1I\l.u (%021307-2839. 


In Adarond. the Supreme Court 
«rteJdod drict judldal 8Ct"Utinv to 
IitdI!Iral .m.nn.Uve .cti<m progtams thllt 
_ ~ or ethnic aheria 11$. bull fur 
~8.1n pl"OCU.Mmlent, 1.hls 
I'I:lfIIIW$ t:.iw imy usC! of raoo in the 
decision to.wa.rd II eoo.tnict t. wbkct 
10 Itrid El'Utiny" Under mid ICI'Utiny, 
any adend 'prosr1l!Ia tlw: make raoo a 
t:wws lurccntt'ICt dedsiomtlakin8 must 
bt twTVWly wloNd to'4el'Ve II 
~ government int&te6t. 

"J1iraugti "* initial IlUthOrization of 
. tIw use of s8ction ata} of the Small 
~Ad (0 expand apportunlUu 

.Ow _ty..~ .,." and tI>rouJb 
~u ofthi. and other pragnu:ns 
dKigooo to ..,bt such bU$UtflUN., 
~ h'lI5l'9p011\ed.ly made the 
-~t that ~n$clOU& Ndem} 
~t progtmts '"' o.!ed to 
remedy the effocts. of di.aimination that 
hawr raUlud artificial b4niers to the 
fomudioQ, dvvelopment and utilization 
or~ owned by minorities and 
~r~yd!JaOvan~ 
indiridutls. In repeated iegis14tlYa 
enad.me:nts, Cougoosa bu, among other 
~:est4bti,bed goats and gnmted: 

j 

Small Di$Sd\'arttaged BusIDMS.&S (SDBs) 
in procurement for the DapMtrnbnt of 
~fense, NASA and the Coast Guard. It 
also enacted the SurfflC'tl Tnm$portallon 
Aul$liUlce Act of 1962, the Surface , 
,Tntnsportatioo !lOci Vnifonn Relocation 
Ass!&tanca Act of 1967 and tbe 
lnt~rtnodAl Surface Trul&portation 
Effic.i1mcy Act of 1991. 0&Cb ofwhieh 
IruCOE!1;SiveJy .uthGriled" goal for 
participation by DisadvlUl\.fl8ed BusinSS5 
Enterprises. Congress lIto included 
IoimHar provi'lonli in the Airport and 
hlrway lmpn>vement AC1 of 191\2 with 
nJlpoct to pf'OCl.l.nJmenl regll.1'd.ing .irport 
duveiopment IUlrl conceUiOILlL Under 
SeGtj'ln lSf,gJ of the Small Busineu Ae\, 
15 U.S,C, 6<4:4(g), CongreSi hat. 
utalillsbed 80<1:11s fur SDB PArticipatiOIl 
in "seney pro<:u:gmenl, Findiy, In 10\).4, 
Congmss enaC\ed the fsdantl 
~Cqulsition SJ.reamlining Ad: WASA). 
whicb extended genere11y ~o federal 
agen<:.i.e5 tuthQrily to conduct veriQU5 
~ pl"OCUl"llment activities. 
Tbe purpose ot this mtll\$uro was 10 
lacll.itale the aclticorotnen! of goals for 
SDB participation ~1<l'bli~hud for' 
'Ben;:;ios punuant (0 Section t5(g) of the 
Small BusineM Act· 

&sed upon th~ congressioDal 
a<;tioM, the legisllllh'e history 
supporting them. and the evidence 
n!l.ilable to CongreMl, this congntUionitl 
judgment ls Cl'\ldiblo and 
constitutionally defenillble. Indeed. the 
sUl'\Iey of C\!.lrently IIvell4blellVidmce 
conduded oytha Justice ~ ,-r' 
since tOO Adarattd dl)Cf.dou, fadu:d!Di 
t.he MView of aumol'OWl cpOd.&-'ltUdies 
of discrimin.atiOJl Cllittducted by 'flaw 
and i«:al ~ta throughout the 
mtion. IiI*U to the oonclualnn that. in 
the.barnet of~atlvil remedial 
.ff~. federal COlltrftcti.t:ig would 
unque.tioQ-bly refiea the continuing 
impe.ct of disc:dmmAtlon!Jut has 
ptil'$i!ted over an extended period, For 
PU1"p()S8s oftbeoo proposed reforms. 
thtln1fore, the Justice Dep6lttn611t tales 
.u 0' cunJtitutionally ltatifiot! premise 
that affirmative I'ICtioo In IedMal " 
PfOCUlw:umt is necessary. and thaiUw 
fedfl'8l govflmm811t hIlS a comp'lling 
interest 10 act on tbet Mal. wthe award 
of t$deral COIlU'\tCU.\ 

Subject to CIIrtiio ItIItutory Umitatiom 
Ith~ are ~ below). Congress has 
largely left to the exet:Utive agenclfi the 
~ermi.llanitn of how to achieve the 
",mediai goals that it bat! estahl.i&bed. 
The Court in Adarond mllde deAl'thal. 
even when there is a constitutionally 

lrupporting tilb c5a of roce in 
d6cilionmaking, Any ,uch p~ 
must bit narrowly tailored to mltd \b.Irt 
intetost. We have focuSf)d. therefwe. on 
ensuring tMI the moans of s.ervillt the 
congtvS$ionally mMd.ted il11erosf ;:n 
this llroa AN l)!IM"Owly IJllloroci to moot 
thaI ob;octivo, Thl. task mum be lUia'} 
WlrY Mriousiy. ;4.dllJ'Olfd made ca. ttw 
CongNI5& bas tho authority to U$el'l!C!l':
conscious decislonmaking to. rem-m.: 
the eRects or pasl and presimt • 
dbO'il'l.lination but emphMlzed lUI 
rucll doc!s!onmaklng musl he doow 
carefully. This hdministraUl)ft ,is 
committed to ellSwinS thut 
discriminatory hamers to the 
opportunity of minorltv-owruw:l .... 
&I'Q fJliminlled and the'muirnum : 
opportuniUes possible I1llder the Inimt\' 

mainlaiced. Out f(X;'UlIi, tbemfof'CI._ 
boon <m CJ'OlIting a .rtroctunl for nor-
CmIscious j)«)CUrement thaI will mf()iI 

the eongreS$jonlllly dolltermwed 
Qbi'ectfvv in a mlltlner that will ~ 

- constitutlona} scrutiny. 
In givmg content to the n.rrow 

lGiluring prong nJ ttrid 5CrUfiny, cO\ntll 
ha..,s identified ID principel facIOt$.: t 1) 
Whether !.be 8oY(!!mmenl considemd 
mce noull1I! alternatives Atld delet!.l.l.lned 
dar thil:y would prove insuIfictent 
barON msorting 10 fIIC'e-COOSc:ious 
action; (1) the t(;Qpe of the progrllJlll and 
whether it is flo:tibts; (3) whether r.tW!! 

.. teUed upon as tho sole factor In 
- aligibillty, or whether it IS used IJ:$ 0bQ 

·factor in the eUglbility determination; 
(4} wbether iUly numericaJ tW'S<l't is 
l'iJaSOnably mIsled to the number of 
qualified minorities In tJ:lIt eppliCoilim 
pool: (5) whether the durn:tion of t.he 
program Ii limited and wb~ther it is 
lubioct to perlodic:review; and tGl the 
extent of the burden imposed on 
nonbenenciariQJi of the progrlUll, N~ <Ill 
of these factnrs anl relevant in IMlry 
drcumstanC'tl and coUrt:! generaU\, 
consider a strong showlnS with respect 
to most of the factors to 00 $uffiden!. 
Th15 proposal. bowever, responds to all 
six Judo.,.. . 
. The Deportment nf Defense {DoD). 
which conducts 1'1 substantial majorilyof 
the redenli govtmm6nfs procUl'CmeDt. 
w,as the fOC\ls of ioltial post-Adoron,; 
compliAnce ections by the federal 
govmmnent.lo pruticuln. DoO,'acting 
punuan! to &uthorit\· granted bylO 
U.S.C, 52.323,1 h.d deV\llnped throug'h 

1 Soclm;> tUl..ubilu,M' ~¥. p<tfUnl ,,, ..11M 
DtI0o:mttn:till& wid; """"""II ~"'dHn'.!~d 
bu,U-- ("SOO.-) Old A\llnlUU;U [}cO \1> "~III~I 
IA!Q"'"~ ••!t.lJaN tha.n full t.nd "poIIN 
<rI1II?-litl'" Pf<I<:...t.;ra, ~ •• &nd 1>&"1.1 U\ ...~ 
tor ISDhJ." SK-Jru> un ....!., m.llh~c<»' or 
QCU:!JlUch_llntf _,ru.1~....! It,· rov\tl 
,,"01 br -.'" ~n.n l.n perotn!.ll ~.. mo:Ltt'l Ua 

I 

http:perotn!.ll
http:govmmnent.lo
http:agen<:.i.e5
http:h'lI5l'9p011\ed.ly
http:to.wa.rd
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1IiIpbrtioo. pf'ItdJOJ known as tho "rule cection Sid) of tha Small BUlliuoss Ad, the formulation of revi~ procurement 
..twI:l....Paau4tl11a the Nleoftwo, ..:, and a prioo crodit applied plmwmt to :vgulll.Liontl, 
wtwmetfa 1'1 c;ontrad officer oould folICtion 4323. With tho 6XC1';!:ption of 

OYemlC1V tlfStruclun:identify two Of more SD& lb.1 Went direc1 competitive:.~ (which do not
...,ufk:d 10 bid 01':1 • pro)1ld at 0: price tU:.o moo ioto IIIr:count], w.lvitie$ Tho SOB reform outlined hlln'lin 
.nhin 10'" of fair market price. the pun:u&nt tu aU of th_ methods will btl • involves five mal<»' toPIcs: (1) 
aIIiotr was requi!'ed to m the contract lI1Toctod by die propo$flcl reforms} CertiuClltion and eligibility; i2) 
-.ide for hldding exclusively by SDUs, The 8ia] progrom merits vpocial benchmark limitations; (ll mocha.nia':bt. 
Uade:r leCt1on, 2323, firmG owned by mention at the outilet ThJ. program, . fOf ine:.reasing miOlority opportunity; (.~ 
iadiriduls &om des~Gled fllcial' IIW"VOS a purpQ$(ll.Mt is di&tin(:t from ibnwtametion a£benchmarl: lImUat.iGa:s 
._..ity (p"UUpsaro presumod 10 00 thai aet'YOd by ganerel SOB program.. ..wd uHlchanl.ms; and (51 outr(l.(lchatd 
~)Othors may lID!&: the program by The Sla) progmn is: d<lsigned to /Wist tocb.nical usistanc&. Thll'! propor.ed 
..ibllshing that they am &OC,i:aUy and the d(welopment III buslneSSM owned Itructuro incorporates th{!se elements 
.......ntty di$ol)dvonteaOO' After by socially and ecanomk.ally into Il system thllt furthers the 
amsultatian with th{! ilepllrtmenl of disadve.nlagod individutii. To this end, Presldent', commitmfJllt to enstuin3 ~ 
~.DoD 'llspended US6 of lhu rulo tbtl p~ i. tArgeted toward concmu oqualopportunity in contracting, 
eI two i:a Odobe:t 1995. . that ~ monl disadvMtAged· ~sp(mds: to the courts' W11Tt)W 14i1ari.a& 

Coapts:s in 1994 oxttlnded the economic.ally than oilier SDBs leo8. the requirements. Uld is faithful 10 ~ 
.mrm.ti¥e sctlon euthority gnuHBd DoD atandatd for('lOOuomic disadvantage for .uthority. . , 
"raection Z323 to dl ageru:.klsof the entryintn&(allstflQwn&r'aoetwortb /./' '<'I d"'.......' ....~~.~. ~, ,< ••"., / 	 • )8Jui ity an ....:.Jf0:;4twn ' .• ',-,:; :.~. 
__.. govem.menl wro~. 81lAO;ment I) $250,000 comparod to $150,000 for. 	 ' 
fIIlthe Federai AcquWtlon StmamHning' SDB programs!' Particlpo.nu in the At prns&nl. while I oontlmlmiiIlJiiW,' 
Ad: (PASh). PubtIcLaw No. 103-355, 'progrom uu required to NltObliah its eligibility (XIrtifiod by the SM to -=- nOl, 108 Stat. 3243, 15 U.S.C. 644 business development pluu trnd are participetl) tn the 6(a} progmn. tb.,.b 
.....Because of Adorand and lh(l "croft eliglble for tochnicat, finl'lJlcial, and no s:imit.., t';Crt.lGCtltion mquire1ll6nl 1m 
1D"I'e"rie'III ~raJ Ilffinnatiw action practical .,tSh:Wlca, cd may compete plltticlpation in SOB programs, Under 
~ in ligbl oC lhat decision, in a tbeUared rMJtet for. limited time cu.rrent practice. finn• .unply chO<:i.. 
~ 10 implerrumt the am:rmotjve be{onJ artduating &om the p1'l'J8l'8m. box to ldenUfy them_Iv" 1'1$ SOO's 
Idkmauthnrity granted by FASA bave Eacll oftheM upoctscftha program is: whtln bidding fur ladera.! oontn1cts DT 

t:.eec delay«i, s.m 60 Fad. RII'I8, «S258, cksignod to usist the busin{t$$ in aId} subcontracts... Refonn of this 
48259 tSepl. le, 1995l. Thi.s propos.l doveloping the teclwicnl and practical certification Pf"I)Q)$$ i$ ~ed to assane 

, prv.id. the basis for those regu1atiOlU. exptlcrienm ~ to becomlt viable that pt'USl"tIXlS meet ~titutionlllllJld . 
n. pvpoaad structure will . without o.s:sistmco. By contrast, the .tlftutory cbJocti't9$.. Wb11e the basic 

_ ..... ilY a.!kct« wide tange of general SDS pmgrnm is II "pl""OCW'8InUn\ .lemenlt ofeligibility \lJ\der these 
II:IIeiUlftM that promote millorlty . . program, dOiignod to ll5s1st the pt"Ognlnl& m statutorily detennined, 
~p'ticm in go'WIrnment contracting govmnment in findins. firms capable of agenda. haY8 dlscn!tion to impose 
Ihrougb race-coru;cima mu«ns. Taking 'providing tlee;Jed services, wltilft. at the dgni6aml eidditicnf.tl controls e.nd 10 
Donas Ul blUIlple. approximately on(\- &&me time, htllping to addntss the . ", .mbUr.b mec.bwJm$ to "»VTt! thai the 
A.xtb ofmntracting wilb minority' traditional uxch1&ion of rn1n(lrity~ _tutory uiUlN ME in fact met, 
owned ii:ms l.n 19941'OSUited from use firm I- "'the SBA will continue as the sole 
oflhtt rule of two. The mljnrity of The"o-=~~~~.;.m. ~ wUh authority to certify firm, fer 
doJ.lan: 10 minority fums wu: awarded . become cubjed to the liJnltBtioo:s the eta] p~. The following 
by DoDthrovgb 'other mn.ns: direct in the mtwu.\l.tQII~Wow. m discussion, therefore, concerns only 
mmpet.illftl &wa1ds, the Sm:alllhw!leSS addition, the SBI\." ~to oortificetioo olSOB's, th4t aro not 
Admin;dnlti01l's (SBA) aection 8(a) &tnJllgtben·~~ £mud and participants in tha 8(al program. 
prognuD, subcontracting pUl'$U&lI to to en.aurt1hat the lMa) prog.tan.i $Ilrves its Each bid that an SOS s1.Ibmits to an 

p~ofusiaUn&1M devtllopmen\ of agency. or to a. prime contractor aeekif13 
bu&l.nessM oWlWd by individuals who to fulfi118!d) :subcontracting obligations, 
are ,odlllly and econcmiatUy will have to be accomparued by a form 
disadVan.l!Iged, . oertHying that the concern qualifies 45 a 

Bocauae {he propMed rofonns are . &man dlsndvantaged business under 
broad and COV"t a number gf different aUgibllity standards thaI will be 
fubJecta related to affinnltivtlllCtion In publi$bed by the SBh. ThjJ standards 
fodotal procurement. tha Ju,uoe md certlfiartiQU form wHlll.llow ala) 
DIilpartment II _king comments OD participants to qualify automatically fot 
eaCh or the upeets of the proposal, SOB prognuns, Othen win be reqwred . 
C.:unment..& will bo taken Into «count in to -estahlish their eligibility by

tubmlttinB rttquired statements. and 
documflUtation, 

When " cenoem hll.$ be<ln certified by 
an agenr::y as eligible for SOB programS. 
its name will be Iffilored into a centroJ 

. 	on·line rogtster to be maintained by 
SBA. That (XIrtificatiOD will be valid rOt 
a J'Mlrlod of up to three years during 
.....hich tima registered finns will billie 
only to complete 8 poruort o( the form 
-con.!lrming the continued validilY of 
that certifie&tion 10 partlcipal1.1 in SDB 
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(1.JBE"j program. or atlltM or loalitles,. 
so long as tho a:n1.i BeatinG addrosf;c the 
atandud. fur ownendup and eont:ro1 
promulgated by the S8..., 

Th.I! procedure il intended to taiu 
adVaDtage of the exbllwve netwcrl of 
oortilytng entities ,already In exi~ 
At pt'l'l$llnl, finn'll\I1y Mva to obtain 
.mini difMmtt Q!rt.IficatiQIlI'" they 
put'lUo e mix of private and public: 
contte.ct£. While it Is dear that a txlD.tItll 
mocht.nism is noodoo to protect ~ 
freud. U makos.little .enS» 10 cnlltt'. 
new fedam} burnauQ'llCY 10 perform 
wOrk that ia alroady being doue and to , . 
oroct another burdl/) tho! an SOB &U:Jf; 

clear before qUAI! tying for • l'edAirti 
C%lntm;L'I1ls limited ~or_ 
Codaral government aDd or SD&.u 
t:rattion of $Uch a ~ucnc:y' ':7" '. 
coUDterproductive. .' . 

To polica tho quality otc:mti~tWlS. 
SBA will conduct periodic audits of 
c.tUl'ying org.arunrtionl. Any entity May 
mbmit infOffllltlon to tho S8A in an 
effort to perruade tho agenq to initi.t1.e 
such an audiL 

Iu. mMn£ of ensuring thaI lb, 
identified IOCi,Uy and economiQl;lly 
dls.advantAged individuals mtain 
OWIlanhJ.p and rontrol of. fi:rm, a 
oo:rtifitation Ilt ownership and control 
will bit valid for" I'llmmum of thr.e: 
J9Vt from tho <UtI) It WM: issued, 
Qa611ed lima will be required to 
:l!'llmrUfy thirlt eliglhllity by submitting II 
NIl appliCAtion, Including M:I updated 
oerti6eatlan of ownership and control, 
0V*f)' three: yem. 

e. Challenges 

WhM'11 til SOB is \he apparent 

succ:tS&ful offeror 00 a COttU'sci, the 

name ofth4t finn and nEthe entity that 

OHtified its ownorshlp and control win 

bt 1'1: Matter of public record. SOh 

rvgulationJ curmotly allow any cont»m 

thaI lubmilted an off-eJ to protest the 

eugibHlty of an SOB that rec1'IivlU II 

centrad through IUl SOB program, The 

procut"ins agency or 5BA may also 

protll$t the eligibility of an SOB. 

IndiYiduo.lt or MianiutloM thet did nol 

r>ubmit a bid (0; the c;ontnlC1 in question 

mty iUbmit tntoTmlltion 10 the 

ptOCUring agone)' in an effort to 

(Xlr.nlince the a8""t:Y to initiate a 

protest. IO The SBA', Division nf 

Program Certification and Eiigibilily 

will process any protest that contail1.$ 


>OTbit pro!..tl ",.,_pl.Ited In tb. d!:Kuuam 

b.,. nut. only loOomlfla.!iOfl U\(J .1'I£il:ilH't ...... 

.:I~..iond.o;Iof lIQi NlI.tl. 10 ptO'filll<:1 otb~;' 

WI\!_ w!h.. pmpoud ttloma dat ml!-~.( l>e 

nlM4 thmUgh .,., ..11l1li bid l'!'\Jjetl pmctdy"" rr< 

t.btvIIp 'C1I011t \lod~ AdmiAIJt ... :lv, 

~.. Aa, 


,> 
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, 
~ ilttdMl tllkogalious uut the . 
~ isaot eligibla ror the program. 

GroUDl::b for an &ligibHity protest may 
iwlduda, bularo nol limiled to, evidence

""".. 'T~ owntlrs of the finn are not in 
k:I ~ OTeCo.oomicelly 

• The firm is 001 oVined and 
CDlll'oftod by the: IndivtQU4ls wbo moot 
As definjtioo of oocial and (IC(InOOiic 
c&.av.ntage; 

--"""', ' 

• 'r'be disad""L'1IAS"" finn 0011 .dad, 
or Is ti1ing. as; 4 froUI company by 
, ..Hing to compfll~e required p!:U'toutage. 
of the ..-wi. contrnt:ted to tha concern.ll 

Upaa nlQtiviog 1.1. protus1 $uP.ported by 
1IpCICifu: fldual 'w(onnation, the SBII. 
.w make If:D uli&ibility d&termlMtlon 
~ p.Mmjning co.,."'Ut:Iteolatioo &om the. 
SI.'IJ irlcluding. for eXlUnple. petSOQ&l 
md busin85S financial ataturrumts, 
Moess records. owultf'$bip 
mrtificatlons:, lU)d other infunnation 
deemed oocessary 10 p<lrtnlt • 
~on as to the IlliglbllHy oItbe 
&rm. Current regu)atioas require the 
SBA 10 m:.ake 1.1. determination 
caaauuilIg the eligibility of the firm 
within 15 days of ilia nUng of the 

~ or notify thtl cne~ 

ICIIfiaa' CIIIl flit} delay. . 


n~ lllllat 
Y-n,. t.brere Ww1 be .. CQilOlitrted 

CIr:1rt to~ tho law agl.l.ins! 
l:adi1'itiuab who prosent hudul"nl 
~ so. tha govltmment. Tho 
ftiste:t'l<.:e cI. mOanmgNl threitl'of 
pro$IICDt.imII h falsely cla.i.i:.tting SDB 
dIIItus, or b fraudulently wio.g AD SOB 
aa ~ bl C'rI:iw to chtaio c.onU'Bcu. 

. enfon::emenl, the Department of Just!()} 
,will (I'luure thaI it purs\le~ to the mant 
permiltoo by law all of the )JlIr1I(!s 
responsible fot fraud ulon! or sham 
transactions. 

Penalties for mi!ll'eprosentations in 
thi$ area Wfll'Il i.n~ by the Business 
Opportunity Dov(llopment and Refonn 
Act of 1988 a:ld include; , 

U) A fina of ur 10 $500,000, 
impris-onment 0 up to 10 Yflo.rs. orboili~ 

{2j SLlspenslon and dobannem from 
Fooeral conttactins {48 C.F,it pt. 9.4): 

(3!lneligibllily 10 pruticipato rn any 
progr.m or IctivHy conducted under tbe 
4ul.horily of the Sm411 Busine.ss Act or 
the- Small Business [nvlHllmont '-\(.1: of 
19-58 rOt. period orup to Ihrne years: 
and 

(4) Adminl5tr.llive remedies 
p~ by the Program mud CJvil 
&tnGdlas Ac:t of 1986 (31 U$,C. 3601
3tHZ). 

Knowing ond willIull'raudulent . 
st4lemenl.5 or ropnl&entations may 
auhf<tct m Individual to criminal 
penalties, l.#cludins imprisonment fOf 

up to Bva)'tJolLni, pursU4nt to 18 U.S.C. 
1oot. In addition, knowing 
misrepresentations to obtain payment 
from tha fodoral gqvemment may violate 
the False Claim, Act. 31 U.S.C. 3129, 
t.nd $ubject the cmma.nl te civil 
penalties and 1Mble damA8es. 

0, &mt:hmari: 1.imils 
Although Coogress bu made Ute ". 

Judgment that 1Iffi..nn.tive ~ ':. 
¢O:nSCiOU$ D1M.5Ul"1!J are nood.!fd in .v',,!-'_· '·linns operating in eech mad;ot tha! .. 
federal. amtraaiai- the UR of not~ ": owned by minorities. lD estimating 
bel I.WtOwly taUonw,l,.Tbe federal .. -' ':. I. Cllpac1ty._ number or factors will be 

will do muc.I.; to 81UUJ'e. thaI the program statutory mandate to ~ru' 
hmefil5 __ lor wbom it is duigmld., , "mu;i.mu.w practical ~ty" for 
To lhit. end. there will be an enhaneod SDB ~cipatlOD. md"ihat Moral! 
db1 by SUA and the Department of manJat. 4 irtmIated into specific
jaaiaI to idclUfy and pursue ~-by~ soW. Samo Ilpeclfic 
~ fraudulently . P~$ operata u.ndor I>tatutorily 
mis:aJh"'""ting infonuation in iltd.es to pl"8lSl::ribed goals. 11 TI) thll extent thaI 
«cain ~ thmugb !Ul SOB , nu::.-ool1sc10US m.asuratt (going beyond
i*'¥dlQ,.!my ilidividuallllay fotWard ooutl"lle,eh and lechnical assistance) aro ........ _inlomiation-'" Utilized to ootaln these ool«:t\ves,
..-..::h. ~nlltUOD to the limitatioru must be established to 
ptGCXfing~ oontract.ing offiCllr or , comply with IlIU'Tt"IW Wlo-ring 
tbe~. inspector genmJ. NquinuIlfInts.
Sim.iIal'I,; tho ~pectorGetwal of SBA To thl. 6lld. lb. pt'Dposal reUes en 
will ..... fllII"idino& of m.i.srept1JMJltation deV'lllopment I)f. llet of specific __1h>Wgb tho cIWIe... guidelinlHl to Ihnit, whln"$ appropriate, 
proam.n,orotb.atwUe to the the use ofra~ow: l:Dom.ures in 
_of_,,"ib ~ateM of fadllTlll procurement. 

Tha limll.$. or "beuclun&rQ"~wiU be set 
foteacb Indu.rtry for the antim 
govtlnlmont. Tba Department o~ 

.ga."romant operat_ under all\ftlfli'al. ~.' 

Commerce, in c.or.sultillion with the 

Conoml SErvices Administrntion ICSA.} 

and SaA, will establish appropriate 

benchmark limitation figures for eath 

Industry and report them 10 the O~ 

of Pedetll! Procuremen! Policy (OfPP).. 


,which wilt publish and disseminatt b 
I fin.al benchmark figures. E4ch ind~' 
be.n,ltma."'i limlllltion will rep~~'f! 
levol of minority contracting that OM 
would tDaSOUflb!y expect to find In a 
market .bsen! discrimin.tion or its 
effects, Benchmark limitaUons ~ill 
provide the basis for compaliMlh ...itt. 
OCUlI minority participation in 
procurement in thel industry tlIDd. 
whom aPRlOpnaie. in a region), 

In eslaolishing tho benchmark 
Umit9tioas. the firtt nap is to thlw' 
wbethof tndusLrics npol'lU6 !Kcord.blctr:t"' 
roglonaJ or national rilarlets.ln ~;. 
industries will be defined aC(;Urd1nr.~ 
two-dig.it Standard lnduttrial 
Classification (SIC) codos. Based on. 
evidence, it app<llU'S thai mos! fedenJ 
OODtractmg is conducted on e JUtio_ 
basis, We also mrt £tom the view, 
roflocled in e variet), of fudern.l polides~ 
that federal contracting sbould 
encouruge the development of MUON! 
marketa wherovw fuasible, Wheftl d.tn 
indicate, hOWlWer. that an induruv 
ope'rntes ~orudl'f' the benciunart 
llmitetionl will be utablisbed by 

"1:'r Id~tUyins th. 'mllrkets, tho 
..,..cern will then m06SUte, using 
"llrimwUy oeruru.sdat_, the <:apaC'lty nl 

OMminoo, Most .lgnilicant.l)f course. 
will be the number of minority SOB, 
avaiiat'tle and qualified to pi)l1orm 
gov9t'lUU(1nt conb"eLt&.1l In general. It 
appears appropriate to look at tho 
industry in question and idl;ntHy the 
smallest firm that has won a government 
COnuaQ in that Industry in the last three 
YfW1. Firms thalll"ll .ignifiCMtly 
lUlla11.r would be ptflUmed lo be 
unqualified to pcr1.onn govemment 
c:ontnid.s in that tndunry. While 
keeping in mind thai capacity IS nol 
fixed, it will Abo be important to look 
at m9:IUUl\'J:5 such as the number of 
IIlDptOYfiS and Amount of rtIvenutl'$. 

In eddition to c:alcul41ing the capadly 
nhxistinglXlinorlty finns. the proposed 
f)'nem will examine evidence, iI any. 
demonstrv.ting that minority business 
torm..tion am! operatil)n in a specific 
industry has boon supPr(l$$f)d by 

'I far ~ PIIr'p(MM, U..Ql~I.tIi¢n of lIn 
IIIimboK of miI>orIly..o..-ni'd fimu: w;1I ""I 'nc!.,*," 
onl"p(Wtlt.:1U own..o by r.dft.R!'·....::"S~i..d "'.', .... 
A.!:mIt'<GP ~ I:I.d A!.uUtI NtI;~~ vil~n 
Btddw.e t::I'Id..i~ for AId! rIIrp.;lrtUOru. ire m>l 
...b~11O t.N AlfarrmtJ 'lI'iclllO"\llinr IIU-<w<I 

http:conb"eLt&.1l
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~iQrl. This evidence may 
b1ude dittIr:1 twidtmce of 
discrimination in !.be priVl1le and public 
-.:ton in such aroes as ohIetning credit, 
lW'ety SU4nll111lOS and licenses. 11 may 
.uo include ~nce of di&eriminetion 
in pricing and contrad awards. In 
.dditioo, the eVidence may indud~ the 
rsulu of ~ lWalywis tecltniques 
amilar 10 those used in 4ietfl ttudies or. 
dltc:ri.mination in p~meru. That 
form oJ analysis holds constant Il vtuiety 
ot 'ffarlables thaI might afleel business 
bmllruon 110 tho! lh.a effect of race c.nn 

"~.'
1'he combination of eJd!ting minority 

OIJ*:ity Vld. wbM> applicable. the 
_tim.uOO effect of roce in ..mpproWng 
aiDcrity ~ ed.IvlIy in thei»d""" will fonn tho bonclunMk 
ti.m.iteUon. fJthougb thero is no 
~Iutely ~a.way to ,wO-i~e tbtJ 
tmpad of discrimu1I:Iuon In vanoue 
=-rkeu. the henc.hmIUK limitations 
lWJl'Italnt a reUonablt effort to- esfebli.b 
guidelines to timlt tha use o[ nice
mnlldous m~ and to meet the 
I'l"qMment that sud; mea~$ 00 
narrowly lailGred to IlCCOmplilh tho 
mmpelling tnt8t'eS1. that ~ b.. 
idsat.i6od in lhU. UM. 

. Barrlmtui; Umlt4t1ocu will be 

.-Ijustad evmy five yaars., as oow data 

I1!IfP'U'ding minority firms: IIU'I) made 

• .,.iJabIe by the Census Buroeu, 

GetMmUy. censU5 region$ will be wed 

In ~fin1ng thtt scope of rugioual
-Im. Ihchanism$ Jm IncmJsing Minority 
Opportunity, . 

Under theInt!urm-.d $\ructuto. the 
fed«:raJ ~ent will @(InwaUyhaYtl 

·authority.lNhject to thelimltlltions 
diliCU:ll9!.ld U::i the next s:oction. to use 
~~n!ldous contractins 
DltIIChanianw SBA " at.} program;. 
biddinB crudlt fur SDB prlm$ , 
conbad.ors: and u ...alWltiQll credit for 
non'minority prime oontrectCl'J'$lha.t wo 
SOBs iII IiUbcontmc:tir:lg. 1n addition. at. 
all tlme$. tig$nciet must engagtt tn., 
ftrillty of outreech and tdnICIl 
~ 6c'tivitiu designed to 
enhance coiltl1leting opporttmitiOl tot 
SDB$ (but that are Dot aubjed to Ibid 
llaUSinyi. ThOM .,flmts win bEt 
apanded all d~,mom fuU~ .
"'Iow. I ',. . 

Tbe Sta) program will «:Xllltinue to 
provtd6 for sole lOu:ro& oontractinS and 
shelterod competition for 8(a} firmi 
Howevfll", the program will be 
tnonltmed.; lltld wbent the benchmark 
limitations described more fuUy below 
W1'll1'4nt adjustment. to.J.h$ S08 
progrtml. COlTIl:spooOing adiultmen1s 
wiU be mo'doto the 8(a) progt'fllll toI . 


I 
I 

.n.lUNt tluIt Us operatiMl Is aub)ect 10 
thQ!ie limitations. 

A 'WCOnd av.illIble f&Cj)-consciou$ 
moosunl will be a bidding Cl'Udit in . 
prima r:onl.nlcting fM SDBs.. StatutQry 
authority for the ute of such II credit 
.xists for DoD in 10 U.$,C. 2313 and for 
th(ll'{unelnder or the gQVGmmcnt in 
FASA, EoGh ltatuto ~l'n\ilJ: uno! lUch 
a mtdit S() long as the final price does 
not exceed 1'1 fllll market price by morn 
than to%. 

The use of the 1enn '"ctudit" is not 
moont \0 restrict otilwuon by agencies 
of ih\$ mechanism to CQntnlcts where 
price is the primary factor in &electing. 
tlte SUCCtlssful blddot, Where the 
tmccessful bidder is s.el~oo besod on 

·other f&ctor&-Wch liS the abHity to 
produce:. amtrad that provides the 
"but valull" to tha .ncy~cles 
may build !,he vetu. of i.nc::nMsJ.ng the 
participation of SDB oontractors into tho 
euluaticlI\ of offers, For some CODtnicts,
*' oumorlatl (ndit ma,. be appropriato; 
in athert. !lOme form of QORnumerlCbl 
usigrunant may mah mont sense to the 
«geney. Thi' proposal does not restrlC1 
such opti<)ns. Howi'wer. regardless. how 
it operates, any bidding cr&dit will Do 
subject to the cvurull limitations on 
nu::.'!:<on!lcicus mech4n1m1$: dMaibed 
herein" 

Pumuml to 10 U.S.!:. 23231ltld FASA, 
agencies willlliso be permil100. to use:• 
as. third rtlce-c<im<:ICUS mecbsoiAn, all 

evalWltion credit with tMpect to"the' 

=~:~:Sb!t~=i!O~.,',:.. 

Such goal. wquld bf!..m by the .q'
rOt each prima CQDtnld. ba..d on the 
avaUlibUity ofinlnmity !b:ma to perform 
the work. T1:te award 01 nalu.tion 
credit& fur J)tim.e oontnctGrs that USI.l: 
SOBs AS .ubcaltmcton> will mpplnment 
tha tOO.stins ~tuttl:t)' SDB 

. wOContracting roquinnne-nts in Section 
Sed) of the Small l.iu$iness Act.l-l In' 
order to certify their eligibility as SDB.;., 
cuhcontractors will submh the nme 

cartification fonn to the prime 

contmltat!.hltt it described in the. 

certification &f(;tion of this p~,


Such an lwtJuotion credit can tale a 
number of different torms. d.l:pendlng 
00 the- circum.stanco$ of. aoticilation.u 

rOT $MfUpie. where it is practical b 
biddef$ t"("l MCYl1IenforrnRble 
commitment:.: from SOB subcont~ 
prior to the s~bmi&sion of bids, f&'ftlties 
&hould estttbhsh an sua SUOCOlltllCling 
goal f(lt the contract, end eWllfd Ul 
IWaluol1on C!tIdU to bidders wbo 
d.l:monstr&le thllt they have entered l.mn 
such commitments 411. means ot 
achieving tho goal. Wharu that IslKIt 
~cticat, agencies can IIwaro an 
evaluation crodit to a bidder thaI 
'pOOllcaUy identifies In a 
lubcontracting plan those SDB 
lutx;ontractors that it intends 10 8M to 
IIchieve the -seney's SDB . r,. 
lubconl:nicting goaL lot. Agencies aey 
also award an evaluation credlt-.cJ. 
on demonstrable evidt1nm of 11 bI6IIIw"ti:" ' 
put performance in U$inS 5IlB :.... :~ .. 

cubwntradors. t\SI'nI;ifl"$ tnly_1!;ririrt 

bonullawards to prime oontniOon to 

Of'!COW'(l811 the use of SOB 

loubcontractors,11 This proposalll oct 

intended to limit aguncios in dt1..Jo,plng 

or ufin! I14diUonnl moch4nisms to 

Increase SDB subcootrocting. but.my 

lOch lllocnlJllMn will be subjoct to the 

limitations on raCe-(:ons.cinulI 

meeiurn.i.madescrlbcd herein, 


In ']>plying these bidding and . 

evaJUfltion c:redits. nee will 6impfy ho 

one flIc:tor thtrl is Ctlnsidered in the 

~ m .wsm e (;(nItrnct-in 

oontrut to programs in which:race k 

thalOle fador, 


. IV, lnferottion of Benchmark l.imib. and 

~hd=tn!nf.:hO"'" benchmark 
UmiWions wit! used to rneas"- ...._

-" UlI.I 
approprletllntlS6 of various forms oS 
mce-atJUclous contracting. the ob;acnve 
bas been to dttVelop II system that em 
Opanil6 with 8: Juf!1cilml degree of 
clarity, consistency And simplicity 0YeT 

the range of rodemlIlB~mcjl)$ lind 
conlrOCtlng activities. Wbem t.ht! v_of 
,U Gval1ablc tools, induding diroct 
competition and nlcn--neultbl outreadt 
and rocruUmenl effons, results in 
mlnorlty porttdpoUon below the 
benchmark., ram-besed mechanisms will 
tem&i:tl available. Their sco...... hoWU'lM. 

yY
wiU V8l')' end be fOCIllC\llated depending 
on thaextenl ofthedisparilY bet~ 
apadty and participation, Whort; , 

perticipation excoods the bencb.mMk. 

and can be expected to continue 10 do 

,~It; .lu.. QM. ••1,ocudul p6mt <;Ot\t..= 
ftIboaId :a8tUy tb. <;m>.mt;1lnll (lff,OM cllJly 
.-ubortlrulkro or .. I>Cln.sna .ubQ:illlndnr!w." SUB 
!1m! Wltii whld:! tI:I.lo p~ lXWrtOQ!' hl<.I <l'nlen.d 
mWf!!l(ul'tObl. oommi~ Of ~I )ud bftn 
..,.ct&.lly Id'Jlu!>lod in tIM pr>m.<:""llr.,::tQt', 
wbro<rtl'lC\lq ,,~ 

"s.. .·S.• o.~ oi funsporut;W! 
1nc:ae1J~ Sub<;nnln<:U1I$ f"tq)totm fw Sll1lli _Ml 
Small Du..dv.nu.g.f thlll"... ConQ"",_..a CJ"JI. 
n ll~lll. 

http:credlt-.cJ
http:i.nc::nMsJ.ng
http:diliCU:ll9!.ld
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priO) of a r.cntTtlc1: to ue"o'iwlc from tho fcrr Uns ad justme.nt existJ; in ooth FASA 
air 'ffiarkel price. That percentage will and 9(!Ct!(lr. 2323. B&clI"..l"5f! tht: size of 
~(the marimum credit that oech t:.r'Odits will affed. induili;etodiffurently. 
tI/f!ffOC)' lMy aGe in the cyalWltion of bids it in Impossible to prescribe e Gel or 
b-om SD& and primt! cootractof'$ who specific rules to govern adjustments. 
<:ommit to $ubconulicting with SDSs, Responsibility will reSt with Cllmmen:E' 
The siu of the crudl\ wIH dapend, in to .natyt.e the impact of credils by 
part, on tha extern of the disparity industry ategoty and maka adjustments 
~woou the benchmark. limitoticlns and wbere appropriate, which wlluld then 
minority SOB participation in (edeml b(I publisbed end dissemEnated by . 
procuromant and industry. 11 also wilt Of'Pp, 
dep<lnd on an ImSlJSSment of pricing In addiUon.tn SOmtl circumstan08S, 
pi'llctices within particulAr indUS1ries to an agoncy may usa less than the 
i.ndicate the effua oj credits within thM outhorimd bidding or evaluation r.rndit 
indwrtry, Commerce's detennln.lltions whoro nOl:&5sary to ensure thaI Ulil' of 
would be published an.Q disseminated the crodi11i by j) sJXlci fie agency does nlll 
by OFPP, unfairly limit ilia opportunities of nOfl* 

Wb4.ro Ul<1 bldding and evalustl()n SOB oonll'actors sooking contl1lc\$ from 
O'$dits have been used in an industry that agency. While Wt! ~ize Qf the 
end the pllhmntagt' of dollars awarood to maximum credtl$ wll1 be delermin.cl .. 
SD& in that industry e~ds the en industry-wide basis and apply ftt:J'Oa 
benchmark limit. Commet'CJ:), in all agencies, it ",mains important to ., 
consultation with SBA. mllS: rurtimwle . maintain fiaxibility 0'11 Ihe agency ....... ": ;," 
the eHIld of cm1:ailing Ihe us.e of ra.c:e. to ensure against any undue 
consclQUS amuaCting mechanisms and alnceotralionSo of SDB contr~ Uld 
rupOrt to OFt'P. If Commerce delenn!nes unntlOJ$$ary V$t1 of ~e-consdou$ 
thaI thu minority partitipetirul role. crodits, Thus, for example. where AD 
would fe.U wbtrturtiaHy below !.btl a~ney bllS boon particularly !lUCCMsfui 
benchmark limil in the absence- of n:U::tr in :maching out to SDB ooatnlcto"" H 
conscious m8llll\1l?$,19 it need not mlly find its use ofilie full Q'l)dllS 
require Ag<1ndes 10 stop using ~uch umwCt}ssary lo.chieve its g(J8ts, in 
m.I'IoI'lIJJ.I'. but may, lUi descrioc>d below, which ellen! it could, suhject to 
ftIIqVJ1'!J agencieslo adjust their use, approval by Comme-'m1. d&part 

!l.genciet: will report the number of downward from the lIuthorized credits., 
contr1tC1.s tb~l were trWarded using Ii Thtl 8)1;(lrd.!WJ of this discretion will 00 
bludm! Of eveluation crnrlit eli well as particula.rly important to llvold 
th. AmCUhI of th~ crOO:ilS. l'hese goosraphiC conoentnltions of SOS 
figures will allow AD estimate of the oontMctJng that un.auJy limit 
effe<:t on SOB parUapetJoo of adjusti.ng opportunities for non-SDBs. 
or removing Ihe aadit. In lb••I.J$$~ of When Commer::e concludet tblll the 
that obJective m6&SUN. ~ wW,. .' WIll of ~mc:ous meaSUrES Is not 
have to Mtim.te and nlport to ClFPP' ~. ~Iled In a patti<:Ular !nd;tstry (o~
bow much minority cont11lc11aB ~ ntglon), the use.of the blddmg c:rodi\ 
fro lM li . f theM ,end the avaiuatJon credit will OOIlsa, 

m II-pp cauon 0 .' NC:I!' ..'.', S\lsptlnding!.he use of raoo-omsciol1s 
eonscloU$. meu.ures. ~~.an moans will DDt affec'l the- continued use 
mflly Oro tb&.-uccea. or~ 8S; U1 of ttt(;e'neutnLl conl:n!ctlng measures, 
winning contracts ~ugh Iiin?ct ibl,). limits imposed. by th~ benchmarb 
compet1U~ in which race is not used also would no! affect the applicabllily 01, 
in thttdeclalon to award u ~nttoct. 1\ statutorily mllDdated gools. but would 
!:MY.bIo bit nse~ to (lx:un~ limJl the -extent to which race-conscious 
com~bkl expe::,en~ III pnvite means could be used to achlevo those 
ind,uslrtes operating WlthOut afflrrnaUve goals. For e"-lllTlple. DoD would rolaln 
ac.tion ptogtems.. . ilC fjve percent overell statutory SQal 

EVMt wrum ~~Cle:s are not ~uirod and would continU(I to exhort prime 
, to tannlnat& biddmg and ~aJueuon . cnntmctoD I'D achievt'\ goals for 

·lllwdlll'l!:I_aft~SDB ~.~Y may be req~ 10 edlust subcontracting with SDB's. Prime 
MoarutndElotj*llldparnm. It wiltt. ~ It> their,11m Ul ordwr tQ ensure thet !.ho oontract01'5, howtwer. wlluld no longer 
..... ioJbm&l ..... ~SDB~~ o:-d1U do:,ot lead to the .ward of. meaive crodit in ~alual:ian o! their bids 
~protl&m t.,. tw<Hiig1t SIC coda. A. tlM_ disp1'OporuODalely large numbe-l"I of for signing up Dl' identiMng SDH_.""-w, il II impartll!ll 1tI1IIIIlnlmiDtbt
~t:l_~·hlepillCl.t~1tutI .. eontrew to SDBL Slatulory authority subcontnlCtOf:li. Likewise, outJnCh and 
"'1'I!Ibm. Clef r.p11n. ~~ JW:b tec:l\nieal ilssistanC9 efforts. would 
.~~that""*'SOO ........ th.mu.... ".w.d.udMvl.t~loo." .111 
 oonlinV6 and minority hidders!)n prime
"'fi.ti~ !bro. cot!Ipt1ly-wl,.!, olAlI.ut.I ....nlly t.. ..l.....d' U "'lIbm,mil,l" lilt ~ 
Ill"'-:'1u.rtinj plam ...i!J all:ttIn_1I:I t. witt b;I II.. VurpoMt:, Utui., Ipplio::.bi. 5\j~ Cowt contracts would continue to seek and 
iiill'!!j»>1inp mftbor\. wllb 110m« ll'IOdll'k.allclt WI dtckloru, I disparity In t"'~ .....se 01 (WI> (If""" win competith-e awards: but thero 
~ In totiU_ SlCaid. ~ Ulld«_ tIlIndar<:!. dwtItloo," 1100,,& .vid.nt." of. prim, would no longer- 00 any bidding credit 
~./»iIM~())\ImAq\lIl'$.ll1 tam. ....... gf dloaimin.Ilion in Wi 1IIllp11l)"AMn~ 
 for minnrfty firms. ~~ It> ideoll/y tt:s.\r prtmuy S'Coodf 0l'IIt1Oll. A ItIndud Orri&llon 11;. _u~ 01 ttl. 

It IInauld be l'I)nphasiUld tb4llhc1M JI<,,, tnd. as moat primu liD _.U.~UlIl dqarllLlw from tba Ie~l of ,.:;tMl], Uuoo (1M would 

d4m~l.tSIt..1 no... tv_b ~Of. ~! !tithe abMnoi!o tI CI•.,.;m;".tllI". benchmarks are no1 8 limn on the lm'el
, 

i ,, . 

. 
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. IIIhlliuority ~ntnt(ting in any industry thalauthorily .ho\l!d bo e.xtend~. See disedvanla8cd, In this sense, :11t sbttule 
.. lIUt)' be .chisved withQut the use o( 10 U.5.C 23l3; FASA, § iHU. and regulalions, am t~led ttwlanl 
~uU$ mt!llSures:. ConvuNbly, 
then! is, n(COUl'5a. no assurance that 
minority participation in JHltilcular . 
indU$tries will reach the benchmark 
timitations Lbmugh the anlIable nice 
a.wsctous measures. Minority 
puticipalion wiU depend 00 the 
.... ailability of qualified minonty fiJTn$ 
that successfully win contradi. through 
opec CXlmpeHHon, subcontracting. the 
l!I{.j program Of throlJth the applicatioo 
of price ur aY«luatiQD credit.... The 
I}'stem ~bed herein is • good faith 
don to n.t1l'I9dy 'nu ~ffect of 
dbcriminetipo, but Ii is not (I: guarantIM 
of -t.ny particular ntSuil. 

TM IIlf'irtMti~ action structure 
dnaibE!d hlmlin does not utilize the 

• IIlafutory Ilulhoriution under FASA to 
aUow Ied6~1 agilllclus (or in the case of 
DIill it! dinid auiliorit.lltion under 10 
U.S,c. 23Z3) to I16t contrnct$ aSIde for 
bidd.ing exr:.!uslvely by SOBs. If federtll 
.tgalciw use f1IO"l-consclnus measures in 
the manner outlined above, together 
with amcertoo NIce-neutral Mfol1$ et 
outreAi:.h arid te<:hnicalassistance a$ 
desci.bed below, we helie,,* tho use of 
tbi~ adrhtionnl NhltOry authority 

.iIIhOOld t.l UM(l(XjliSlU)'. Following the 
JDi.UaI two-You- pclriod of the refonncd 
&yJtem'£ operation (and al roau1ot 
inttrval.$ thereafter), however, 
CommeT'Dl. SB.... and DoD will eVIl!ua!e 
the optratioo of the system aod . 
deterinioo wbelhar thb. statutory pnwer 
to tuthorlze set·asides $bO'uld be 
In'f'Oked. In making thai determinatiO'n, 
ihmellg!!"Ilciu will take into account 
W~t persiC!~nt and 5ubstaJtti51 .' 
underutl1!r.etion of minority fum.s in 
particular !ndl1$triM or in g<iv;lrnment 
contrKting lIS a wbol., is the rmult of 
the efi'ects:of put or pl'QSent 
discriminatory barrten; that lR: Dot 
bein& OYiIn:owe by this 5)'tltem, _ 

Such peritKllc reviewS should. also 
consider whether, bes$d on experience. 
I'urt.ber limitation or the use of face.. 
ama:ious' mM$UJ'$$ i. appropriate 
beyoud \hooo outlined he.rem;1c that 
~. it Should be noted that the 

i 
1 reformed stnJchmt it inhMmUy and 

prtlfP'tlSSi....ly seU·limiting in the us. of 
ntCIK){)llsQOU$ mea.sutU3. As barriers to 
minority Contracting lint rtmioved and 
the \UIIIl" "f race-neutral ma.etl3 of 
ftllSUringopportunHy~. " 
opet1:tiOn of the manned structute will 
autoMatically I'lIduce.and eventually 
should ellmiruue. the use Qr race in 
decls.ionmaking. In sddition, the 

~ , 	 .statutory authority upon which the use 
of bidding and evaluation crod.its i$ 

I 	 based expltes at the end of fiacal year 
.2000.- CoogrnJS will determtno: whether! 

Soction 8(e} Program 
Contracts obtained by tllinority nnIlli 

throllgh the 8(a) r,rogram win count 
lowerd the calcu aUon whether minorit y 
participation hIlS reached or exceed8d 
the benchmark in any i.ndUrtry.lO The 
Adminiruntor of SOh w:ill be under en 
obUgaUon to monitor the U$C ofth& 8(a) 
program in ftlletion to the: benchmarl: 
limits. Thus. where Commerce advaes. 
that tho U$U cf l1lce-amscious meuufflS 
must be cw1.&iJed in (I: ilpedfic industry 
on the basis of the benchmarks, the 
Administrator would taka appropriate 
action to Umit the 1.l5e of the program 

. thro~h on!) or mont of the foUowi.n,a 
tochniques; (1) Limiting entIy into the 
program in thaI industry; U) 
eccelel1ltillg gradumon for 8.rms th.t do 
oot n*O<i the full period of shelUlred 
compatition to $.Iltisfy the goals of the 
program: and (l) limiting the number of 
81e} contrect£ awarded iII puticuiw 
industries: or gv<ogra\"hic areas. 

Thesa $4.mU tedmlqul:!$ should be 
uMd by the Adrntn}stn,lor in carrying 
olll ensting authority to ensure that 8{a) 
cootrnctiDg is om COnC\lntreled Ullduly 
in cml.lin tegjons. Evea wbertl /.I mllIket 
is defined as national in scope, II.1Id 8ta} 
is being usad within .pplicWle Mtlonal 
benchmarl Hmits, offorts ~bould be 
m&de to guard age.in$t axtess!vlt use of 
8(0) contracting in a liml!ed regia:.;, , 

As noted Hrlier.tho 8ea} programh 
distinct from the genttrnl SOB pmgnun 
in that it is lUIima:tlXl by ita cnnt d.ls:t:iJ!(:t 
purpose-to ustlt IIOCie..Uy end ~.; 

ecMom!COUy diRld~ tDdiriduals 
to ovotcOme beman that"hne . 
mppreued ~ fonnatlon Md 
dev.lopment~' wlth its unique 
Dahtm, tho 8(1l) progntm hIlS features 
that Illnledy mflect ~ma of the factou 
that make up the twrow ,ailonng 
requirement. Unlike other SOB's, 
individue1s seeking admi»lon to the 
8(a) program must establish economic 
dlsedvanuge wilhout tha benefit of any 
prvsumption. Tbe Smoll Business Act 
definvs economically disadvantaged 
individuals 4$ '"thOM lOCially 
diudvanuged individuals: wbose ,blllty 
to com~ta in the free ent$rprlse system 
h4$ been i.mpaired due to diminished 
capitAl and credit opportuniUes 45 
()()mpamd to others in tbtl wne business 
tlteA who are not sodrlly 
di&advanlll.gmi," Furthermore. 58A 
employs objective crileria to measu.:re 
whather atI i..odhtidual is economically 

.. '" with a.kI>La(~ of UI. bentlI.c:wk 
limll.l!:tooii. _ ft. 13, tI.Ipm, 1:OTj)Ott\1.Of!.I _mill by 
r.~r.!l'·f"IoCOI\nl1\ld N .. lIve A!nl.k;l.n tribe. 'lid 
~l\I.H~ "mill" will AQl boI lJ":\,,dd;n lhh 
cakuLallon. 

victims of discrimInation; the SB.i\ is 
proposing to clarify the regulat'~ 
impl«menting tbe prqsram to ~e 
this reCl. to addiliqll, indiViduall-1lIr'Ie 
admitted to the 8(., prognlltl for. 
limited period-nine yoors---eoot.bo!:m' 
perfQnnan(;6 is reviewed th.ro~II...>\n 
individual may 00 tequiN:!d to. -. Iha 

prior to tho nine yoor 
uation p<>tiod if tho nlviow~ 

t !hi) individual is no longer 
economically diSAdvantaged orOe Iir:m = ~~ other sroduBtion criteria 
doterminoo hy lhe SBA. 

SBA nas under CClnsidcrotioll 
.additional program changes deaipwoj to 
enrure tMl the: 8\a) progr-am ~_-, 
its centml mis$klO of(l:$$lttiDg ~ ~.' ,;. 
b~10dlM"llopandibllj AI 12m:. 
it ~e!! on its intended 
benellciaritlS, Tbes.e changes woald 
iutth;)t ensuro dwt the e[a) P'l"OpIW1» K 
narrowly tliilorod to serve the 
¢01tlpe!ling interecl for which iI.-. 
en.cted by Congress. 
V. Outreach and Technicrll As»'~ 

At p:resuni, egcncics undertale I 
variMy or activitit'l$ dMigned to 1".UIIb • 
minority firms aware of controdicc 
opportunities. and to help them to 
ad~ of those opportunitiftS.. ASin 
IJ'IIU!If'd propo.:ltion, these lI.r.tivi~ III'\!e 
bot subject to strict Krutiny, The 
ttruc:tw'U I'rutlinod aoove lot the 1J$Il'd! 
~ous measures IiS$UffiCS_ 

-sendes will continue such outtuIdtt 
and tochnkalllHlstanC6 efforts aId 
times. 50 that r&CO<ooscious m~ 
wiU be used tmly to the mjnimWll 
extent n~ to achieve legi~ 
objectives. Our revie:w indicates thd. 
while: thalli am a variety of good 
programs of this nature operated by 
various: fuderlil agencias, theffl b. tM;X 
of consistency and sustained oucrEyand 
direction to thtae effOJU. 

SBA op;:iftlle! severala$SISI4nce 
pn>grams that atelll.rge:\ed toward 
minority finns. but are also Rvai1ebJ.e to 
qulllifying noruninority finns. Noi.ll.bJy. 
pW"&uant to section J(j) of tho Small 
Busin8$ll Act. SBA provides financl4l 
aSSWIJDCll' to public and private 
fJrBanlUitioM to proVide tochnical uw3 
managoment llHistance to qualifying 
individU.fll$. 13 CFR 124.403. -4114, sa" 
also operates a program to provide 
ess:istaoce to socially and economlcaUy 
diudvantaged businasses in preparing 
104llllpplic.aHons and obtaining pre- ' 
qualification from SBA Iqr loans. See 13 
CFR 120, SBA atsO' operaH~5 H surety 
band program pursuant 10 whidt it 
provides up to. 9tl% guarnnIJ.lil for 
bonds. reqUired oJ small contractors. 

, ! 
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i 
"rtw ~mMt of Comme~e. 

.... the Niuority Businu$$ 
11& '..,nrt Mminilltration, KpOnMlt'$ 
-r prnsnms to proTide 
iubllMtion, tntining and research thai 
..c.geted 1owl'l!'lj minority-owned 
~ 1"hese jJrogreru£ include 
MiwIDIit, Bwdnou Developmont Cen1ets 
....md tht cow1trY to provide bands on 

. dMQ to minority busineues, 
lW) _ operated since 1990 the 
~egfI Plio! Progrutn. which 
~ inamliv. !Ot noD prime 
a:mtmctors to furnish SOB's with 
wc::tm.bl asai5l:anc., Soo 10 U.S,C: 2301. 
a.Iimtar firms provide a variety of 

• 'e:ecr:e, including progress 
paywMIlls.lldv&}C(! ~ubcontruct 
pw)'wc::¢tS. kiens. providing technlceJ 
md ~t Il$$i$tance and awtuW 
al~tncb on e MIlCOmpetitivo 
~ 10 1m prot~, I')QD relmburs.es the 
1IIIICIlor finn tot itli expen.58$. The award 
ofSllll!xmtracls under this program is 
subitct to Str\(;1 $(;!'Utiny, but othel 
~ o( the pn>gram 8m not 
,.. .,nawtng are runong the efforts 


Ib.eI should be actively '{'W'5ued: 

1_ A RlCP-M\lCraJ venw;m of the 


~ptoCege program (thaI does- not 

lU*AJlfee thl! award of subcontracts on 

• ....ampctiti\'ti be!is)ailould be 

....~ at 411 agencies. 


z. ..pto~d o\bcr 
..., iN Ihoold lollow DoD', lead_ 
tJim;n.ting ttmlmpoct or surety costs 
h:dliids.Beatuio SOB's g&neraliy 
MQlII' ligbe bond 0051s. lh!sl'&CO
IWUll'lrl change would auisl $DB's IlIId 
~ 000tJ of the most froquuntly Cited 
I&rtia$ In minority suo::(!ss in 
UlQIbdlng.1n this mgard, agencies 
DowJd also exemine the use of 
~le Ioe1ters of crodil in litlu of 
_bon"," 

J. ~ agenQes use mailing lists, a 
t:'IinUlUltll goal should be..,t for 
BclMior. bi SDB's on 'gency mailing 
~ufbiddtl.1"!I. : 

... The function orths Pmcununent 
.~tIiIaated Sour(;e Sylrtem (PASS), 
c.."'Mrtty mainldncd by SBA, should be 
am:::mum. The system pmvides 
~ offimrn with. continuously 
~ list of SOS firm., cleuUi.d by .. 
~mdragiOil. 

$,.. ~ unifutui system for publishing 
~~ment fnrecasts Qfl SBA 
flII..!mr, mould be eslabJ.ished. In 
ri:l!rioc. SBh should dewlop • 
~tic W<IItltS fw publishing 
nprnming subl;onlracti.ng opportuniti8$. 

... A£encies should tU8<lt oum.ch 
.tm! kchnimi assistance efforts, 
iDdl.lding toonlOt.protege initltHves. 
~r..'IU'd indwrtilO$ in which SOB 
;mrticlpation traditionally hu been low. 
~cies. should (XItltinua to pursue 
W'M:pgjes in wbich minonty-owne-d 

firms are &nCO\l~ 10 OOo:;cma part of 
Joint "outurtts or form ruet$Sic; allitll1(:(!$ 
with nen-mlnority enterprises. 

1. The SBA ~ould enhance its 
technical assistance initiotiv&s to 
enhance tha shiiity of SOBs to U5e the 
tools of electronic commel"'Ctt, 

8. Pursuant tn Execuuyu Ordor 12876, 
which direds a&encies to seek to enter 
into contrects with Historically Bla<;J:
Colleges and Univemlties.. agend&s 
sbould attempt to increue pMticipetiQn 
by ..ncb institutions in t9iU'1arch and 
dnvelopm'Dnt mntracts tiS means of 
assisting thu develCtpment of bultnMS 
rulodoQ.ships between the institu\lons 
and SOB's . 

9. Each agency should review its 
(;()tllnlcting Pl'llctialS Md its 
IOlkitltions II) identify and oliminat& 
any prarnces that diSpro})OrliODII.tely 
a!foot opportunitiM fot' SOBs and do not 
serve. wtid wd substlmti&l 
p~nwntpwpow. 

The foregoing i$ merely a putiai list 
of pOsGible roMNJ"jI$.. What is 
required-booth ... matter of policy and 
t.:tmnitutkll141 Decushy-lll. systematic 
o.nd continuing SOytml.01Mll·wide focv$ 
on encouraging miporily participation 
througb QutnNlch and technical 
IlHlsta,nD), It "' proposed in CIlntracting, 
th!)raforo, that agencies should report 
annually to the President 00 uwir 
outreach and techniCAl M$lstanCfJ 
practicm. Tb~ reports sbould PI'lWlllt 
the actual practices and experiences of 
fltdt!ral aguncies and include . 
rvcommenMtiom 4S to apptoachO$ that. 
can and should be adGpted mol'$ , .. 
broadly. Tho maxiIDw.n use ofcuch , . .:.... 
hlQ)-noutral efforts wHl reduceto It ' 
minimum the use nl race-oonadtJll5 1 

mooS'W'"OS undtir the benchma:k limits 
described abGw... ,,, ../ ' 
c.._' 

nUt ruu(.1:Unl outlined aboY9 has been 
aaf\od with mglU'd for each of the ,Ix 
£acton th(lt cowts have- identified 55 

relavont in detotmlning ",hother race
blJsed docisionmaking is narrowly 
t.o1lored to meet M identified 
coropelting inlerest. While courts have 
ldenti6ad thew silt {acton as relilIVluU in 
riGtennining wh~\hel! measW't' is 
narrowly taHored. thev tu. ...a not 
roquiood that MH::e.conK.ious eD!ctments 
satisfy each elemenl or satisfy any 
l'arlicular olemenl to any specific 
d~. The wv(;11,1,,* propOtOed herein 
for SOB procurement, bowe!Jtif, 
meuures up favorably wl!.h respea to 
each of the six ketol'S. 

The proposal roqvi:res that llgeocies .1_ 
.U times U!iIl race'neulrel altenlati .... s to 
the maximum extent pomale. An 
Anoual review mechanism is esrabhslied 
to ensure maximum Us& of such race

neutrn! efforts. Only whore these e1foru 
ttnI insufficient 10 overcomo tho till'ects 
of palrt and pnrsent dil>Crimination ceo 
ra.ce-oonsdous efforts 00 Invok.ed. 

The'system is nexiblu in thaI nlctl will 
be rollod on only when annuel e.nalysis 
of ectusl experience in procuromont 
indicates that minority contracting fath 
below !lwels that would 00 anticiplU'ld 
.hMnt discrimination, Moreover. the _ 
oxtant of any credit awarded will be 
adjusted annually '0 erulu.ra: ti:ttt it ii. 
ciP6(lly I:t!Alched 10 tha naed {or. race· 
based ntmooial effort in $ particuillt 
industry. 

RaUl will nat be ltIlied upon as !.he 
sole tat1nr 10 SOB procumment 
decisions. 1"h& U$e ot credit!: (instNdi at 
Jet-asides) ensuntS l.hJti.1I firms t:t..ve .. 
opportllnlly to CMlpele and that in 
Of'dtir to obtain federal contn!lt;U ," .. ' 
minority firms witt have to ~:. 
that they IU"6 qualified to perform th& 
wort.'1 

Applicatlnn of !he benchmark limit! 
ensures that any nlUanC6 on nsClt is 
c!0$61y tied to the beat available analysis 
of Ute rellltive capacity of minority lima 
io j.)l+rform the work in qU()f.ti.on-<lt 
what their cepacity would be in the 
absence of discriminat\pn. 

The dun:tian of tha pl"Ogr«ID \$ 

inherently lit:n1too.·As minority flrm$ 

are mora sw:.rim:fuJ in ootaining feder.l 

oontntcts. ",lime» 01'\. ra~based 

Il'UW'bimlsms will decrease 

.utomatically. When the affects of 

d.i.at.:ri.t.nion have boon eUntinAled. os 

chcnonlrtrated by minority suceess in 

obtaining pl'OCUl'l:lment COnlnlct$, 


reliance on nee will termmote 

automatically. The system as a wbole 

will be reexamiD(ld by the executive 

bnm<.::h at the end of two yean: and 111 

regular intervals thercaftflt. 1n addition. 

the principal enactments that thi$ 

pmposal implements. F ASA and the 

Departm<lnt of Defe-n~e Aui.boriun.¢.A 

Act. expire at thi!: tmd of the fisca.l yeu 

2000. Congress will hIve to examine the 
functIoning of this syMflm 6nd make a 
determination whether to exjend the 
authority to continue itS' opetfllion.

Finally, the propoS41 avoids any 
undUfJ burden. on nonbeneficiaries: of 
the program, As a prnctiCflj maUer, the 
overwhelming percentage of federal 
procuroment money will contin.u~ to 
flow. as it d()l)S now. to nonmiDOrit)' 
busintlS$t!S. Furthermore, 

n Tb.SeA·, a!t) pmJ!VIl ("I1H..IIll ....rl.!y of 
.J_I.l!.l:Y!1 twlp 10 I&ISe! IbjlfO$l1Imon t\mu 
In n...o of Jpttl.tl ""i$aOU.lrn:hl1j,,,,. 
tequ(ftm.nl :hl.I.l'ptk.nIJ .lttrm.t!\·.lr 
domgnlmll ecOI'lOl'l'\i('dlud'&1Ulgt f.mh!ltm?l"l\, 
the ~ it nQlllm!M 1(1 m.lnarlty-<l.-.d firm... 
'Tb.Hot futgnUilllbtJ)tQVlm (lUut!' dlll u«" 11m 

the ~I. tktllt In OfUJrmln.!II' tl'llry ;nlo lbt 
prosnm

http:tequ(ftm.nl
http:Jpttl.tl
http:l.hJti.1I
http:erulu.ra
http:Invok.ed
http:subl;onlracti.ng
http:UlQIbdlng.1n
http:expen.58
http:relmburs.es
http:wc::tm.bl
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~mi.tWo allhe benchmark 
~witImsure that ~ 
~ £mila fW1.\1i in 
QJnIQ!:n:rntioau 0( minority GOutroctlDi 
iD pu.rticuUr iadustries. Q! rogions and 
wiD ~ !lmH !.he impact 1m 
D~ 

Tb., Jtr\rI:tu.:MI oIdinnative action in 
CODtrading: J.to4 forth Dentin will nol 00 
simple toim918ll1tlDll ud will 
adaubted1y be impm"f'Wd through . 
Jwther relinemEmt AgenclM will baVl) 
tID m.ail' iudgmeuts and ~rve 
limitlrtion.l i.q the use of ~ruu.:iolls 
mea.suros, ind m.a.1e coocentratod nat
lIIWtnt riforu tbaot are Dot required 
~der curm:xt p1'lIICtice. Tho Supreme 
Court. b~...., b.as clwnged tho rules 

-...::t.- -"'"oction.'This ~ioprindpl6S 
........... by ........ Courtmd 
Iowv courts ill apptymg strict S(;fU1iny 
to ~dltci~\ing, Tb$ 
challenge mth~ fwcleral government is 
'" sa:tisfy. within u..e. oowly·.,pplicable 
CJ:IIUtitut.but.l btitatim.$, the 
c:mnpd~ mmedying the
dims01 ,..o.u lbat Congress 
hoi ~tifled_c...... 
DepmyJUaOr.~~. 

::r.:..=';F~wmfnr 
Pl! n:_t: A "'''''__1'')' S~y 

Uadr:the ~Coort'e ruUng 101 
JUI in lldamttf~rs.lnc, v. 
hiicJ. t 15 '" CL 'U'N1 (l9!)Sj, strict 
SO'Utiny ,,;pUs to irdm,1 affinnadve 
act.iUI ~ that provide for tho Us& 
C£rw:.id ""~ critmiau f'a.ctors in 
p:oautwalC< decisions in order to 
btaeIit ~ oll':'llinority groups.. 
Sc:d1 fW....... atidy strict: scrutiDY if 
thy 5lIl'I"'t'e • "I':.f:.:Ipe.l.littc il'Itl.tntSt." ud 
~ -Mm)wly mlotnd"ln the 
ach.ievt'.m~ utthai ln1e:reQ, Strict 
u.:.:mtin:y is"-l't#IO'St fWlding standard of 
(QDStitll.~ ftI"I'hltw. ft 15 the MtllO 

_1lw: ......:!:l','l'.':.'"
~At.Ia~_ teagawlit _ ,_,... ........ Comtln 


Adanrnd did DOC dll!dde wheth«r fI 
uape!1in& i!tWlIsf is.ned by the_.....-"'_Inth. 
t2Me (ot by 111:1 od'ter Wen! afi'innttiM 
IlIC%k1n vrot!S:tin}. md nII'IUUldod the CIISt! 

lID the I.mw:Ir a::rt.ll'U.. ..tddt had not 
"PPlied strid ....o:tiny.1 ~lfles$, 11 

ct.ro.ns ml:ljorily ufilia CourI-led by 
Justjoo O'CotmQr. who ""TOte the 
maIurily opinion-ecimorushed that 
8,,»n UU€Ut strict scrutiny. affumative 
action by the fedstlli government is 
constitutional .in appropriate 
d..n::ums1am;;;:ui.2 Wi\hau.! spelling uu! in 
procise terms what those dJ'Cumst&ncos 
ar&, the Court eta1ed th&t the 
80vlmllllenl bas a compelling intetO$1. in 
I'8medyins. "Itlhtl unhappy persistence 
of both tha pructial and the lingering 
.ffects of racial discriminu1ion agailut 
miMrity group$ in this country." 115 S. 
Ct, at 2. t 17. 

AI bottom, lifter Adarand, the 
romIXllling interest test amters on the 
nature and weight uf evidence uf 
dJ.s,,;rlrttinl.llion thatlbe government 
1l00W to marshal in order to jw;Ufy race
ooru;cious mmedinlaction. It is OM! 
thlIt the mtlIV fllct that thore hu been 
genernH-zod, historical sociotal 
discrimination in the country against 
minorities is an insufficient prodiCilte 
for t"iI.W<ollScious remedial measures; 
the tlllc:riminatiop to be remedied mutit 
beidentifl-ed more concretely. Thtl 
fOOerol government would hovo II 
eompelUng interest in taking remt'tdial 
action in Us procurement l'lctivWes, 
bo_ver. if it can show with rome 
dttgree of spocificity Just how "the 
porsirtence ofbcth the pntcticemd the' 
lingering effect. of rncifll 
discrimin.tion"'-tc use Justice. 
O'Connor's pluue in AdlU'Oltd-bu 
diminished contracting Oppm1:'WdtiN
tor IDM1100rs uf Rcial and et1m!:c. 
minority groups.l .. ,....,~ 'J-- . 

v,'''. I;'J ,:~ 
...~ *-a. iDrMd1 tbaI ,.,..... u.s.c. 
u.uW!:n 'tb.IAd:~~iIM1~ 
Ofdft!p.lad nd&l WIll oIthQlc mlaorlty pup' u. 
p!'--.:l.ju.b..gc;'llya!d~1!1
dJ.u~~ 1d.1"'i..'II~l(n i »?(d!!Z,,{3~!:i
Ad.mmd. rl1t Su~Q"m Jt41.,Q i.b41 ~ 
powumpllollca>Jlltu1.. rac.Q:lnso;JQV.tdiOtk 
~~ IlfIpliatlon at ruitt =»tl"y. llS 
s. Q. 11 2105. 

1AddtU;nd', 115 S. Ct.•l 2117. n, OIurI 
_flw.lt1l4 thaI poln1 !n Qrd.T IQ "dl.l~J Ibe 
nQI,oll thaI Itrlet 1QVIlllY I. ·.triC'l ill mtory. WI 
fill&l.i<L fu:t.'" Id.S.v.n of lh. ninl 1w.'ic6f of lbt 
Q)w! iIIDInI;.d the prilll;lpl. Wt It r. p!>LIibJ.1ot 
~t.. .ctkm by the led,~ 10t'1\IllI1L&D1 m 
_ Jtriel KTIltllly. 'Thi. VQIIP ill<:ILlded~ fil JUSI1CII 
O"Carmo,eud two D\h., IlIltl~.. l!Ilb. D:I.Ijorhy, 
Obj.! h'~Uu RehnqlLill ULd JIL.tic. Ke!!....:jy; tJld 
fill thoo !D.n di-.Il.;nr j~i~1 (St''''III, Som.". 
Cituburg . .rId B"'YLIf. OII,ly /LIJ1k:u SealLa t.nd 
Tbmrw." botll ofwborn alft\:I.lmd )"lht L'U.dl 111 
1M CI.....dooated l poclll<Hl UttllPPJQIebu i 
__ bl&nUl COMtihtt/oMI boY. Qn ali~l!v~ 

"""' 
.•NiatDlld dkl -. altar til. pnndpl. til(l th. 
~ m&Y taU nI;I!L~IOW! mtmll.) 
«1:\0" III. tlK abMnOP of" ItmNl ju4k:i.LL1 me 
&dminUtn.liu d.tmnlnat..... ThAl ~ iIu lIMn 
diaI;rimlna.\ion Ig.lml IDdJ'I'ldwd IMmben of 
liLiIlmlritial JroUpl {w mloorlti_ u a elw}. l'b. 1«11 
If ...belbM the J9~ b.u • ff.lrotl! bul$\n 
~~-wlft am:::1Llim!l WI sIKb ~I':)!\ I. 
_1..:1. Cdyof 1lKhmcmI'f, lA, em..m Co" .te 
U.s. ~ 50Q (19$9). Adq~nd aJ... did noI .h.. !hi! 

In coordilUlling the roVll!W or ftekta! 
.ffinm.tive action prOSmms tha! the 
Presld~nt directed .,~ndes: ttl u.odtm.a.l..a 
in light of Adotand, the lustice 
Oepartmfifil mil; collected Iwidt!ra tho, 
beers on that inquiry, The evi!U1'tCe 1s 
flUI being evalutted, tnd further' 
information nunailU to be colled'd. As 
IVt farth below, thet eviden('e indic.ttl$ 
that racially discriminatory barrius 
hamPl"r!h. ablllty of rninority~ 
busi~ to compels with oUw ~ 
on an equal footing in our nat..:)n', 
oontrocfing mar1&ls In sbort, tbertt is 
today a compelHng lnteM!:!l1 to take 
remedial action in fudural p~,* 

The purpose of this mllmorandunlls 
to &wnmarizlI the evidence thai hbbeen 
asoomhled to datil" on the ~ 
inlennt qU6!1tion. Part t of tho '~:', 
momorandwn providM an o~ Df 
the long legislative record thAt 
underpin$; the acts of Congt'fII'UI that 
outhorize affinnalivQ action moosurcs in 
procurernont-e. f'IlCotd thaI is enti1kld 
to lIubstnntial dererence from the court$., 
given Congresli' express constitutWnal 
power tu identify and redross. on. 
Ml10nwide basis, rucial discriminl'ltloo 
and Its effocu;, The Nl:maining sections 
of the nwnnorendum survey lnfOMbGlian 
from varieus sou.rces: !t I Congl"'C':'>Sitltl.al 
~p and reports that boar nnthe 

. PJQb!emli that discrimination p03ts fOf' 
~ty opportunHy in Out sncirty, but 
that am {lot strictly related to specilk 
.t.tiun outhorirlng affirmative 
eeriO!) to government procurement; III 
teOOot studi$$ from 8t1)W1d lht! Coutitry 
that dlX:U.lnrmt ilia effec:ts j)fraeial 
discrimination 00 tba ptocuremetlt 
opportunities of minurity-owned 
budnessO$ at the s!~te and locall(!Vel; 
ond (3) works ::J'SOCill sdenllsts. 
e<;onoml$li, au other 6cademic 
tesoorchers on the mannct in whieh dHl 
various fol7.ll$ of dlscrlminatlon ltd 
tog.ather 10 restrict busiMS,& 

prillt:lpJ.1hI1 th, b.m.r.&(u nft#u,«)I\K.o.(),,! 
L"ILm(!Ulaj ll'iOIuttt nnd nILI b..lim,jf(l \n 1 _ 
lnd!~1d1J.ll11 wbIL tb_ly.. d.,...,,,mILf ,n.., d:w;,
be... ,ulferoKl.am.idnlir.1f4 etott'.minauCl:L s:.: 
LocQI :a. StUM! Mf/(1J Worht'l' 1M'! 4" 11 ". Uoc. 
41. U.$. ~I. 4ltl (1M(,): W}l"nl~. f.uku;ot> I<f. of 
Edue" 416 u.s. 201.ln-n (19UiI (pi "Ill.:, 

eplnloul; id,.t U1 {O·Connor. J., "",,~~ ...,n81 


'Th, l,rm ·'fed.".1 pttleut.mt~: . ""~'" 'Il .....d... 
UL4 ,*L'V!cu tb.tl1ba fedn~'. 81""!mm~:"r' p~ro..ba>ft 
di.nocl;ly fw h, (fWQ u.M. Tb" il '(1 tw> .j"l,nt"uhed 
from progl'l.D\J (n whlel. Ih. ftd~f': A"'W.....,..ft\ 
Pl'UO'Id.. ful\ru to IUll.ntj ItIWl i.,..flL/M"U 10( 
\,1'* ht ttI'lr pmc;uI'lImt~1 Kli'·'IIU tv. p.o~ 01 :~.~ 
~Co",,"," huUlhllliad .11<;.1'1'."" 01 
&dl\l'1ll tund.lo kIlt-,.mtdlallC1'cn ,.~ 
ptO<:'Ur«mffl.1. TboM program••..,. ""l Ie. Io.:",I1( 
tIIi' mllAlOnindult\. Hu....y~'", m,.,~b oJ "'".r ....<lttl(" 

4l.N:wHd II_In thaI JUppotu lh. ~ ... '" '''tIlK.al 
Ifl'IIUWlII In tl:t fiKier.a1 !t"'"ttflmf,l'. c, _ r 
prtIb:J'ImlJm; ,1$0 ,upJlO"!$ \b~ ''', ,,: 
co/IUUtkltllllr-liU1J.DIUt'd Ntrr.,.~: .. ""~", .... ,~ 
NIlIU"d 1!:IC4l ptoCUl't'ffilt11. 

• sa Q JIb_ _$ J Q!L~ Ut: kJQ 

i 

http:fiKier.a1
http:pttleut.mt
http:Congl"'C':'>Sitltl.al
http:ct.ro.ns
http:C�rw:.id
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OPPlrtUDIties for members 01 mcial and marmer, and hence will satisfy fho 
«hn.ic w.inarity group~,' mquirona:nts of na."1'o\<" Utlloting. 

All told.. Uu.: fI'Iidenro that thelusticn I. s.u-r of the Legislll.Uye Jl.«..ord 
DI:pIl1meUI flu oolll"!...ed \(1 d81111~ 

In evaluating Ih;) evidentiarypower!\i..! and ;X!rsuni\'c. 11 shows thai 
prodit;.l!!o for affirmative actlon intM dj~mlnl1!Qry batTlers facing 
f'\ldeml ptoclJrnmont. it is highlyminority-owned businesses are not 
significant tha.t the mOA$uros hav'll boenTll@ti8 and .Iliorphou~ manifestlltions of 
aUlhorized by CongroM. which has thehi$toriCAI sDC.leta\ 4j14criminetifm. 
Iloique and 6XPf'aSS constiluUDn.IIJRather. ttley are mill and C1)nt:rtlle. and 
pcwer 10 pass laws to ~ruruJ"U I1wreflect onpng paUums and practi03$ of 
fulfHlmont of the guarantOOlS of racialudusion, tIS well $'$Ihe- tangible, 
~uaHfY in tbe Thif1~th andI,j~ri:ttg effACts of print di$l.:rlminet<ny

mnduct.· . ' 	 Fourtoontii Amelf<ilM'nts.' These 
explicit con&t1tutionel wmmands vosthis impor;ant \0 emphll5iuo thai. even 
Congress with the authority to Nmadythough tlle govenu1I1.ltl1 bas II 
discri:mlnation by pr1.v8le ectors, u wella:Jmpriting imerest in taking race· 

.; Ulltllt. and local governm&olS.' <.lOl15Cious "lrficdl"l measures in its 
Congrell:S may el1lo (!xl:ll"Ci~ ilspJ'(I(;'un;menl, thai.r use mb~ he limited. 
4:;OOStllul1tmAlly grounded .pending «.ndU~ the- nKiuirements of tha "flll1NW 

com~ power;, 10 Gnsum that
wlorinR" ~ of Met !iCnJt\ny, ilia 
discrimin&tion in our nation i$ not~ pemmRt mAy tmlymnploy 
inadvertently perpeh.LallMi lhmughsuch mflU'W'es to the axte-nt ll~ to 
governmont procuromeut pr.c:tlceti.' 1nSI!TVe the cmnp.!l1ingintlln)6t ill 
e:o:cn;J,ing itf> I"emedlaillulhoritj',r<emedying !he impact of discrimination 
Congress med nOI t.argvt only delibenttean mmmty contrncting opportunily. 
acts of dlSOimination.1\ mil)' also strive T'he ~ Dopartmen:,s proposed 
to eHmitmte the effects of diso-iminfltionI1!Iot'fIlS 10 affinnlltivt'! actian in fNieml 
thai continua to impair opportunity for ~pnx:urnmenl fl(l which t.fJis 
rninorilhw;, even in th~ ahsenC(l oftI'MrIonmdum i$ attochedi are inlenderl 
ongoing, intentional act~ ofto target fsc","corl5cious romcdii!.l 
disaitninllfion. HI Furthermore. inm.e.sU1'eS to market!> in whk.h thi! 
combatting discrimination find itsft'ri~ indicMt$ thai disoiminatkm 
affects. Congress W \h(l latitude 10alIIltinues to in:rpt'dc the participatjon of 
develop naUonal mmMiios for Wltional~ limn. in (onlnicting. Thus, tha 
problams.CongreS$ Med not mak~~ ..uks to ensure thaI ttfftrmathe 
findings of dtscrimination with theIlC.'ficlu m flIdmal plocurernent operates 
same depe of precision I1S do Nta orin to ffmbll'l, lair, limitod••nd Cllreful, local governments. Nor i'S iI ObUg81ed to 

,'. if ";~IUbtd tDtltbt flC1..u P"'Idict.~ 
ir:c fI,~Wc alfiltMd.... ,o:1lon m""", .. " 11 IIOl 's. c..nun,", U.s.•, 4" !pjnWlty~}: 
~lO\J:I~ fIxI:' l;I:m:.~ d thll~t.l.t1j". n:\"Ord Pullift:1<.'!!"" XlllWlk.l:, *"fllJ.S, «II,. (neo)~ 

ipl"r.liry cplltion); i'd, tt 500C (l'o_u",.. .,olu.~s..•+c.:m.:I'!ItI;Worh~ at)' 
c®cunincl, ... alto AIhmnd'. U$ S. a.. lUlU,....UAmr"tt/Dffl""•. :J;I F,ld 1$13. l~U (1Mb 
-Wftl\'>.a-d",rt""- Inc. Y, f"CC. *,,7 U.s. ..t. 5«1, 

~ !la'll \, OJr of I'hil4d.Jphi4. (, F,ld 	 \IMQ1;id.a1~IO~h'~d. 
s.mltrD~ ~(J(FIoridu l', 1Iorid4. 111l So O. 

0., l_l.lIItr"~ dilliN!.' InS, Cl- 1115 111III~1; 

IfJII:I. f(II(,ot (3d ar. lWJ): GucfCCnnr. "" Y. Kl.tlr 
~.~} f,2d 'lHI, uo r9lb Cit, l$91j, <:ert. tlH.ltUU..,~th4I_df'Ul!oI 

NmOIdId pq-.wW&I s.cu..... $ lit ~ Fo...,""!~ 
AI!w~~"~IA<)"Iri4t.tw. 

dalM<! le'lU.$.l~llllVm. 
~bu"~~1lIlrmtu..~jll!l f(J'-.ip J:mmu-"/Jtyl_ __bi 1todsIa! procv~... 'Alta II'! .s.. CIwtom. m U,S, II. no ~lur.llty ?p!nllln~~tbM ,!u"d tb ~w-m-IIGll"rit" 01 

_ mt1 iDQJ 10'".",.0»,,1•• thoII .... mUt::l4.d 1<1 FlIJiJ/fJ\'e, 4;1 U.s. .1 .Ur-1& (plunH'1' $?Int.:mJ: >d, 
___-<t~b:~.. A\~l,~ .t SOO (1'""","1, /.. ~ln61, JlIID.<'OI\~. McCt¢IY, 

4:7 \.LS tW, tn jIlIN\).; ,"all<! .'IdGI'IItIli. 115 S.-..:_~ I<Iln\lu'r:r:lotdUtlttenllln.,. "'" 
It. "'"'""""d Ii'Irld ICrulllly.undwi- Tltenofl:ml, Ct "lUG t~ J.• dawatin&l: ~o 


.:&.., ..... DO( ~ \I»; foeu. 0{ tho JIIWh4lkro;nd 
 ~.:aotitrs.Ui1 U.s, II 6O~ (O·QlMO.\ I" 


,....... ~ tbl I .... utw ~(\\ U ooordlll&li<iJ.. 4ltMllIiasl, 

~•...,. ..f I,", nhwlO eQ/hlded by tIuo ,'s;.. CroolCrL ~U.s" ~g2lplttno.ljty o,riNIIIIJ 
~~ I-."UII tiHGlAr'J1'<1tiQnl;\ {'1l tI ~ Qlq'ule U!l! "",. publIC WW)', ...,. 
tMtifc#Im I:r.d!mI.IUqliClklll procnmo flI.. '.' ei' fed..i, ku. t1l~l1Int IIH_I In ~ u..1 
_e~I~s...,e ... , p\OblJ<;doU...., dr.l_ frog", \lit W (Qnll1b"Il("U or 
........ ,Cdmm:lltMnnW,,_'lB"fiDtm ell dUt,ana, d.o ~ ...... U.OIW'lQII1M t'lno! 

l'ri"I\t ~..oic. ..); _ tIao:> J.10fl'V 1In>Itd1lO1fi.fl&,~~Itta6ua.- app,1fIIn.</U, l« 
~(IM);Ntti()",,,IY~l101I{grw~.. ".'1 U$" tt 54~:Fulhl""",.1& u.s II 41J-?ti 
~Ow.... ....do..u:m'~ ",loAti" op\AkIlI}. 
!nb:t:uoo" s........,W(!IDUI-Oi.nooi DIIII'IIf$..<e!', ~ "'See 1I(/(t(Md, t t~ S. 0, ,lllt7 iCot.pu. m.y 
~""'.~QmlAc~_t:;fW(lmlm' ..ropl .~I't. aclllm to .......d)' "b<.ltb tb<o 
o-..d' lntftJ"'..~1lt ~~e 8<;undclWl PRctto. &lid the ti.nI'l\l.5Ku II! 
(j~) f'rtblftlU J'<leu., AI("""rr<md Wo;m,n. lLivrn;;h\4t1cw"t Accord ;1, r:un !$ouit;r, J-, 
~s-JJ illu;'''_'1!! Pt«-W""II'Ig gS, <1lN.ennlt@l 1Io~ll! "'4) 1<:1. to ~.rta.:u 
c:......:-~.. ~&tfn".tJw of Ci.au:i!!lli:l4tiOtI "Itt..t: .....nld oth~ per.Wl ""d 
$ubo;:tmm _Conoa>ollU.~cnd"'~ u.w tho optII'I:tkm or publk lyc.m. _ In lb. 
Affa.irtoff}o,~Comro. f1II ~nIn!t'trf aborot_DI cumtrt Inn'll \0 prlI;;U(w uy 
~.lrudCofll..:d S-. 1!9IH) 	 di.ocrlmlll.lli<m~ I, 

merc findings of djs.::~imin<ltlot1 ill 
every industry or region !hill rr.ay 00 
.ffect('d hy. Rlmed!!)1 meastltl},1l , 

Congron has rope4tl1dly examined \br 
problem$lhet racil!ll di&Crimina.!ion 
pos.e& for minority-owned blOsinenes. '" 
complele discussion ()( the eOL~ru reconl'," 
of O::mgre5-! in lrus ama is!fe) ot:d the 
oGCOp;'!' 'of Uti. mum-orandum,ll Ti'lIJ 

'IDn.>U••&3 I).S. tt 490,:\0(; r",t1lkNJIl, ~"1:3 
t,! !lQl-43 (PI:I",I!. I .. OOlK\ll'tingJ. 

"O:m;a~Millnd hllU,nv 011 Ill.<! S'<Ibjf'CI h"", 
19M 1(1 tilt PI'IIJ'!'M lnelut!. 11:. h>lIo",j~. TIl.. 
Smab &u",...,. IIdllfinl.fl!Oficft'.lIInl MliI<>I'II'1>" 
__u ~fnpm,,"! f'nlgtlflll: H#ofm, fI_,,",," 
Si\:Q"tI"~. M 51'1'141/ H".Ii,,,·,,~ l~lh eon." \.>II 
So.»- 11WS), v.",rurummo" i.I! Svret).' BCfld"'l 
n..a1l1'l/} &jCIl' lite Subrom ... '>11 A(,!)aI'l'Y 
£nl"rpl'l«", """D('f "",! Urlxm ~pm~nl¢f" 
tWu... Co>fflm, "n Sinnt! /fu#lneu. \Iud eo,., t. 
s..... OIF.tJ). Do:peftmcnr "IDltjf!n..;Ffld""",1 
PropoIlT! '" I'!I:Imole M>il<:>ril)' .8I1,;n .. tt 
DtwdopmDIf'1iMnl\l Ikfc"' 1M S~ _ 
Min"myt-tr~, FiNs/'l(;" gr>tJ i'Jrn.u. 
~"paltn! tl/ fNI He,," Camm, 4ft Small 
B,,<IItiOU, tIIldQ"'41" lots....., 11m); $iA', 
MmO",-y B""""tl ~mcnl At>&l"<IIt: fM:mIw" 
1h!f<m'; tlw! Ht>uffCi>mm, (ItO SIIfIIIJ 811nnn:~ IOJOi 
~. alSew !Hltl):Pmb&"",f«I1ItMm(>1Ih 
/1M W""",,,.Q.m1ld Sm,,11 S~ It> ~1'!OIf 
U,S c;.....,m#'Mtll Cru!/n:u:u: HMllnl: /kf01'rU>t 
S~bromm. fH' ~n».~r al'ld M",.,..,,,,, 

ADaUl: 0/11>.. Ho~t~ C<>mm, "" ~m~m • 

Qp..t"Of;Q"" }old e",,!,, i ... s. ... !lWn r".N! 

£r",,,,.,.,,e IIJ'Id !Jo<:wICri_ ConjmML" Ammc_ 

C.u't..<. n0'91111p &1,,1'/1 ~ s.-naf~ Co::;m on 

&nb'ng, 14»4"" erui IlrI>an ..../frua. lf1:1.d eo",. 

:<d s."", tum); SlnoIJ UlIo3d...rnlll;f«f 8J.U1n.t:u 

",,\let' ~ IJiefo!n w ltr_.;gctwns Sith,Q4& 

(ffft.#Hrat.c.,.,q., ... ~SHu,,*. tUld 

0l0tIl-. l«s-.. !1I'1H.F-d_1 M"in<:>lIty 811,_ 

~ ,.,..".&f/>m 1MHe.- a:.mm "" ' 

Sn>aJJ8~ \1ndCa~.. lfl Stu.11nl'- re> 

I'\JIIHrwI ',",Clril RirJIU ACI at l/Hi,: i?t'lflHlm! 

~S«~.HfIor1"~.IJ4/X"t 1M ~t' 

'Ctmm.DII"~ntaJA/flUrf. tDU1CoIl!:, 26 
...... i\WO): t;;Jty"I IIJrhm<md v,},I\. Croy.n: 
"'p«:t <I1I<i n.pcnR': H«trifltl tkjort' :n~ 
S~ IIl1 UllnlltandMlllonty.Own~dBwl!!"" 
t.>ItwIcpm<m1 cf1M 5 .... a1# Conom, <)f Sm4li 

&iwocn. tOtnCt.l\i-. ,t! SMt, {19!I!)j; .\lIII,"ify' 

8141'l1li'10: 5ehArid~ Pmsraml; Htvtil'I !kIll'" Jht! 

HouM O:rm.m, III> W /udkkllr. ICtl! OlfIJ .. 1.\ 

s.s. (It\IQl, Iobtt(jrily Ct>tutn.t.."fiQn (;'MI/;/(!U!i' • 
HNrin, N/rm.' W ~DI, <m S8J\, wr ~J\H<lr 
E«NI(U1ry'lIInd Minmtty li1tl,npri'k ~k>pmmj of 
IN 1kIu... CiurI#t, 00 SIflltlJ Bu~./'Nt.... tlltll Cone. 
t~ 51<..,Hss); Sum)' Bcildf/lJlt/ MUtct!1'I 
e:.,,1I'tICt<:n; HHrlto, &f_!.he SlIbcoJmm: <III 
~,O;troluml!f Pn>r<Ol:fit,,., Qild 
C;;,mpmilJwnt'U "11M /1",,1<' Ccmm, ell Er~rll.l' 
tmd a:m-..,,~. 100l.b Ccci&-. ~d Sou.. I11IU\; 
~Iy Ytoan DlUr tlw ¥.tmerCrnn.........,Dn ~ 
Nftd /qrll N_CiriJ RJpru <'\fa!da,R"anflJllM:fG~ 
tM S""bemnm" 0(> CMi ,,00 Cmrml<dWI></.' RIV<u of 
d!t Itce. CiMmr. ,.".. 1M fud/tiDr,. ItKlili Calif., 2d 
s-. (\'lU1; OilldrMlnhtpd ,ulm"", ~1..A.fidt'~ It! 
Tnmcpan~C:wu:",,,ro.m PrvI«'Il! i'kmlltt 
1kfO~ d:w~.ot>PrQ.;"~I7H!1IJ. flt(l"''GJI(l<: 
OPd MinMtr £nlupn... ~1"pmt'trtcj thf HI);J,,'" 
~ (In StruUl BomnHJ, lOOl.h ('(m",:d StU 
(lUll! B<trrim t<:> rllil M/ncrJ1y f'ort..:ipgt"N' ito 
FcdetuJ/y flJltlhd HiIh-r Prn/~; Hc.Jri'll! 
~ II Subcomm.<I/ u,.1kxJ« eoro"".!1!1 
t;c>'l!mm<ml Op."ttmm" 1000b Cor'1j:" zd SUi 
(INA): ~ SmDII BIlI/rn:C CcmPf'Utr>'(!Ill'u 
Den>aItJtl!rtiQn ~1Il" tk1 of lUI!: H"""'n'l"~.~ 
iUiI hlo", u,., So.nOI. Comm <lJl !h",!J 1Wr'''~.' 
tOO!h CoI'I/I_?d SuI. (!lIIUlt, Smql/&w>t'u 
i"rrXsh:tnf: HoII:I1lnr 8c1onr til, H"""" Gem", 00 
,Smo/J illWlI"" 1~con8, I«! S~:. !HII;~J. 
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~that arkaoates from this fflCOrd is 
·unequivocal: Congress bu adopted race-
t.:Un$Cious ""medial mOO$:ures in 
'procurome-nt di.roclly in response 10 its 
floQing5 that "w!d@spread 
dlscriminoti(ln. especially in IICC!)$$ to 
financial credit, has been 81l ' 

impcdimuot 10 the ability of minor!Y~ 
owned buswt:s 10 bllVD liD &qual cl.laoce 
lIt dovei.oping in out economy:'!} . 
Furtb(!nnore, Cangross bu t«.Ugnlzed 
that expanding oppariunitins for . 
mlnority-owned businoos(ffi in 
eovcrnmenl pror..urunwpt helps to bring 
into mninstream public contracting 
networi;,n fums thlli otherwise would 00 
exdudod tI.& a'muh of discriminalory 
bwriers. tn lightofCongn:lu' expaIUive 
mmttdial chane!. it is a fundamental 
principle tM! courts muslaocord a 
&ignificant -degree oj ckfat\'ln(X) to thoso 
findings lind th.. attundant Judgment of 
the Congress that ntmedial mOOllUftls in 
gavemtnenl procu.roruent are 

""tlmmledY I 


:u~"""''''''C''-::'-"'-'~-l! ~~ Art; H~ring lJ<tfc!", 

u,,,S,,x:omm on I'rQCllffll1"ml. JI'!IIoHtliol'! "nd 
Mm.'My Ellr~rpn<~ ~pmtflf of 111« Houu 
Glmm, (\)'1 Small S"'Cmttr. lOCl!; Corra.• h' S6u" 
nIlSr): II D,'llltl Pcfern; 111,. OJpr'u.' Owromh,p 
u,.~",pmcnt Projrom" ~:'" 0/1 H..R. IMJ 
ikJortJ Ihit Sij~'I>, on ProcUl'(!:fmnt ~lioM 
cod ~il'!""" EmtlfVl'l.ll'OtwI"pme:ol &{tIt« *"u, 
Cornlll. "",5_11 iJuftMu. tOOtb Cnllt,. 111 Stil. 
(1111171; To ~ Oi1IdExom"'ltIlwHit,ul! of U 
SUAT)' <4~ CtudU!)* 01 th.r SmaI! Jfuf"...'. 
Ad'l>mi,,;elun'> s..n..,n a!o/l.l:l\O"ty Bu..n ..... 
~?Il'",1Prof,tum: }ffi)n,.,. &tltmt thit Srtl<m' 
£:<milt," "" Sma:!/ BUSUlitl$, lOOtb c.;,1It., 111 SU•. 
\liM1!; Mil'!on"ty EnterpllU (tll¢ C4nitm} Smt!:11 
n".;......", Prolt~J1U; Hnl""P &faM tb.~ S"'~4""'m. 
QI'! SS;\ fmd Sille Aulhono/. M:fW{1ty E,,;upN~ 
IUId GlmMlI Sm!)/I BuriM:1l Pnobl"",. 0{lhr-Sm4t~ 
Onrun. 01\ Small (1;.1$,_, wtbCong.. M s.,u, 
WIIIGI: Th SMt~t>f Hnponllt: $moll Bu.illUl' m, 
~r'ca' H .... ""&' B.¢>"' /JI. Sub\:(>mm. 1m SBtI 
(md SBIC ;,\u1itONj.MI .. oruy Cnt~llfId ' 
Ct;...rol Small BOmlHJ P>o6lfmJ #t1Itf 1Wm.., 
Comm, o.n St'lf4!J Bliri-.. IWth (4,'$ _,f'\ MM. 
(IIIMI: ~erofec...UQt;lUl' OppMuml_lor 
Mm()r;fyo!!d 1t'...":'1"""""""" BWI<lfiWf't\n 
C':OllJiMhOt'l 01 U,C 8ld) $ubcon~Mll'l'o.t:ram, 
H~lff<p Befl!1r1': tit« ~ Gown. on Smon 
B~".Mlt Cofl4~ 111 S-, (tlllllJ; Minomy • 
Bu~imI$il and lu Ctmtribllf_ III U. U,./Ud Sblr' 
«-'n1" ihfJ"f'f 8tfurf 11M Senllh' Cal>llli. Of! 

StM1I $uli~".UtllCal:!liJ.. Jd s...c, ttlliZ). 5.m<J11 
Buw'IUII ond Ihe FftJUfll ~_t 5)ftU1: 
~'&!fo~thto~. /In G.nff!l1 
tMlr.i&fo1 ...jdtt u.o..-Comm. on S,m"U ~ 
"lliCi:ms., lal ~ (llllll]: Sm;lllarui MimHlty 
lI<11i~u In lJi"l>m:;oft ofu.. l ;80'$ fJ>rJrilj; 
~on"g, liff«r1M Hall" Comm. _ &ru:dt 
Bun"llu. 11th Con&.. lit s..., H1I!Ilj; Sm4}1 
Bunnus fIJId tJu F!lduul ~ S,nIl'm; 
""",l'IlIp~fMs...~'*II'GMend 
~l"I t.J,;,- Holltltl eo.n.:.. fIJI $m;;Jl8IJWw.u_ 
...th~.l".s.u (lHll;T*Nttiult!wSmo},' 
8:utiJ!n$ Act It' UtmJ lit/! Cunml $&\ 11o! Pill)! 
~m. H<IW'inp OIl HJt 4411 fIItttJon:o thf $eIwIk 
;;..kfi Cmnm, on Small s.a~... ~tb Cuflll.. 1& 
s.u.1\1I10), ' 

"AffjrmQU"" "'!:filiI'! ftIvf.w; Rlfpc>rt to UIP 

P"wdrnt 51\ \ I"~).


"s.e CrQWIl. 46& US, It ~ !pluAlily 
opt1l10n); FMllr~....e U.S, II 4~n {pjUffl!i1y 
'F,lnI01l1: i4. I: :>t4-tO (P"",.1I, I., ~,,:_ 
l t.O /0.4..,,.., 8modco.sun,t. 4111 U.s,.J i&J; U <I'! 60:>, 

The roLM'tlill COfIgreS.<UOO.n! findings 
encompass I!. broad rong<! of probltlmJO 
collfronli~ minOrity-owned bll$lntines. 
Tbey includl1 "deficiencies in worlUng 
Olpital. inablhly!<) moot bonding 
requil'l;tments. disabilities caused hy I.Ul 

inidequftte '!tKf;. re<:ord: IltCk of 
ew/thJoess of bidding oppor\lll1itle-s, 
unfllmili.n!y witb bidtHr.g pl'OOOduros, 
pro"nlection beron! the fonnal • 
ftdverusing pr0c9SS. and thlt exercise of 
diKtetkm by govemmenl p~ent 
offim~ to di$f;;vor minority 
businesses,":) , 

For example, in u rep<!" that led to 
the legislation \hat croalOO whnt ha, 
~am,; known I1S :hu "8(a)" program at 
the Smull Business Admiwltration,16 
and tlulil estahlished goals for 
partldpaHon in proc~ment al each 
fOOeralltgoocy by fums owned and 
controllbd hy sOO".iolly and economically 
disadllantogoo indi.....dual$ (SOB's)." & 

ctlngTllssinnal comm!l100 found lilal the 
difficulties facingminority-owned 
bO$tncs.sos \ll'em "not the result of 
mndom chance:' Rather: th(l committee 
.tAtOO, "past diSCtittlin8IOry sysletn$ 
have rnsull6d in present acol1omic 
inequitilJs,"" LA connection with th" 
same legisletirm. another committee 
coodudvd that n pntl(!'m of 
discriminttUon "continues to daprive 
rnclaland ethnic minmities· • • of ili~ 
opportunity to participato fully in tM 
f"re<3 tmterpr!se $ystem," 19 Eventually. 
when it 4clop'ed the B(a) legj~lation. 
Congress found that minorities "MVtJ 
lIuffered the effacts (If di6Crifl'LiDamr)' 
ptDctloes Of sirol1er tnvldloul : :;'. . 
.circumstan0:!5 ovor whJcb they have no 
control.,. and that "it 11 in the nafiond 

. intcmrt t(l ~UO\Wy'tm(tll:on.tc" the 
offect& of this tfjea'iJ::D.i.nation through 
incnw;ed opportu.niti&s fur minorities In 
SOvemment pnlCU11!ment.lb 

;n:(fyc..,4>KI,. J.. dlMoOou"8l. 'till> ptl"dpl. wu <lOt 
I!t.tu<'lxld by I....~ S~pnlmf Com;" • ..",1103 ill ' 
Itd<11'1lJ1dl !.bile, 1I,,,,,,",,,uu la h¥f f\l~.•~tt 
IlIIIiIIr '1I1t;1.avU:lY. s.... Ad<1nmd, Il~ S. Ct III 
:lli: iII,.1 %IUi {S; • .,tM. f" dll...nllnsl; Hi.III ::111 
fSoll.ttf. I.. d,_losi" 

'JFt.J/ilowl. HII U.S,.t U7 (plunolHy ~iml). 
'°n..l jJmVII.m W'g.I. r,d...,l proro!!'lm4r.1 

oP'P'JO:lunllies fru OffiIlt f1rl1U 0""';.0 &I:Id <;IJnt'llUt'd 
b, ("'11"i ...... I$ "'ho ........ d..;t!'.nQ .tooomioally 
cn....dYIIII.d, ~ a u.s,c snn.). Memb9fuf 
~m;" mlnotilY sri>~pl U't pr.tllm.d jt>1:wo _lI(ilJly 
d.iM:J..~«d, U G.r.1l PI. lh, 

" U U.s.c. Sfi.oK!£J 
IHt it RIIp. No. _, !Hth~_ I" s..".; 

!UTsl. 
"'S, ~p, Nil" U):10. \l:~lb Cilng, 2d S~ 14 

{tva). Setltbo HJt CUI' N;}. $49. ~tb Gall&-, Id 
Se.... IIII71\;. 

loOPub. I.. N::o.\l:~7,;lO!, Q2 S;I'. 11$1. tno 
l~g1al 5r« 124 COIli_ Jtltl:. )$.I~ 119181 {ttallm...t 

01 So.!\ W.idtorJ (~nlln, on lilt Inlrodu~~n 
Cltt:bt ~ ,..P"'t on thl '!tll..h!lt.or,..nd
o_"!.o£ .I!tllb fflpartN!0C008r.i_ lilt ~;q"'.It'>' "I 
• ".".11..... 0( ~~lId ...:oa"....I~ ei""lm'l\ol!( r 
WI CO!ltin!/~i!Q d.pri~. ~,'" &rid "~.:I;, 

Wh(tll rovamping th!' 8(al p~ln 
the lote 19805, C:mgross again Ieo:rtd 
ihnt "discrimination and thf! f>m.Wl 
effects of past di~crfm,na!ii}n·' 
continued 10 hinder rniltodlj' b\l~!ts 
dovolopmenL Congreu t;Qndu&od the! 
the progrn.m requite-d bolstering \0 t:haI 
it would ootler "redress \hf! eHt!C$ Qf 
discriminnljOD on entrepp.mewi.;,!. 
endeavors." II 

to the same V1)in lU'I'l congteS~ 
findings thai underpin teeislaUae t.iu!ft 
&Otli agency-spccific: gnals for 
participation by dJsodvantsged 
bwmessfffi-induding min~i~~ 
fimu-Ln procurement and graDt 
program" edrninistorod hy Ih~ 
e.gendes, For ins:anc(!, in ., 
recommending the continued _e[' . 
iJum 8M!S as pur!. of p~~ 
whicb tM Department of ~ 
provides funds to IIlate and 1t'lQd " 
gOvtlmments for U$I)- in highw.,.<t 

<nlIIOflU.' u{ !bt' OPP('(h,eity lu putiol>"!;.~ Jll 
Iii.. r... enlt:l'pri", qmlm"), 11'\111. _~ <II 


pUMd tll • .e.i_J l""ll.etm, ~w~_ 

additi.,...1 trill Co.l ""',M 10 tuafl tro.-... 

In'tto,,"" 10 m.ll>9lity-.oWl:\fd I'Inm hi ~~l"i 

thl\ mtlU""', SoJna!Of I.lol. !"'III'lU!.hd lJ»Il ~"".I!". 

hl'MtUm~ ClW oomi'~'" ~\I.\l¥ wilt''' ,Iw:, 
*'1.... OPpGI"Iwbly. em. nf tt.e ""»1 ;"'f'\1IUIIl\ ~ 

Ui~~ (afI talt to !Mill'!! oqullj o~~; 


fw lI.I: b.iIpttut:;. bl.&d ou.4 CI\w. milla'i~' ~ 

Is to i.IM:U... u.m 16 u.tltUoi"jltfWn o( " ... !r.i.' 

-.priM1IJ'ItIm.~ lUCo:mt ~ 7Ul on,. 
~HAhp.No il!.C.IOO!.hCnllg,Uls., Ho, 


U h.1~ s... tUCollI_lt«.:1.1 ,flh It'!l~1) 

tNl_tll Ors"". Sum?".] tdl.tl».\inS ~d 

nrvt..loollo $;,];>!'OVen and commlll\,,.'It>:l, 
mmo.r\ti.. "co:rnl",;t 10 rtU di.cm,.,i..,ahO!:.lII> 
j(I;)tfM 1O!:l'td\l ..-,:1 nwkou"l: Id, it JJ..l::S 
!wllw,..m Or f\o,ll. Conl_) (dlscu..ln~ ~ 
l'8'ri~iJ>ll'lJ.I ni,l P/Utlfam VH: nommenU.., ~ 
.rr!J:ti o! drn:.rImllf~Hon tvndnuee 0i:r w.:. ,.rail 
d,..\ at.l VIlI'ndm,nl, WIiI'!l1\tt4td 10 "call .. 
....ork.tbl!! mog;mllilm 10 1'111111)' wi~u PlIst 
.:HET!mu..lory prI!;\I",,'·)" Sn '''!lj\rltl~ S 1IrJ-. 
tiP, )i>J, tOOlh CoIlI-. 1<1 &I", (HIMI: 1bl' Saal! 
Bwi..t_ Ccmpef.~,"C_ ""_lIflmllM! ~ 
ltd pi 11114- H..ol'lny OIl S, ,,,,,9 (I('~R' 'NI~I~ 
Ccmm. (m Smollnutinfft'. lOOth C~~ l~ s...,
ng"",: Smoll SU,j/lt'u PmbienrG: Hfi>'''''f' ~ 
th, ffoylilt Coram. al'! Smlitf! BYJ;rt<!v, tOO!;,~, 
II: Se~ (l~n,""Ito.1t)'BlIlJncu ~'tICU: 
kI: ttaJ"~i ~f'l lit. Sub<l>:nm 1>1' i'tt>:1l~, 
ltt..<M1!i"" ami M#>un.ly EM......"" tJn..I,,~ '" 
tilt no-Ql:nm. /In $moll aUliM;;• •00th c..n,;-, 
111 S.u.l1M1r. A. Bill;o IIr/1J1111!1tt' c..p.:~1 
OwtumdIJp Dlt!wIopmtn! Pmpt:m: HIl'Of>J\f1 Of> Hi!. 
'607 Jk{iX"t thf Subco>mm, CIl Prnr"",l1'Icrtl. 
imwIrIt_ IIrtd Mirlonly u.l!-rpriff l:\(o..,lo~ 'Of 

~ Hct.M Comm. Oil Som!1.!!y~me'$, lOOt11~, 
U!$ft.... (\"'): 1\IPrumt01ldbQm'''~l.M~,'t 
of"Sllrwyoi Utr CnUiuf11lfs <4 U!~ Smdl-8uf~ 
MmilHltnIl""" S«:tl(lll tililt M,""n/,' Ii...m_ 
~Jopm~f Pmpnm"HfQl'U1f'~.>tt' ~S
S-U P"""rnCMIm. 100il: (;I!1n~, 1'1~'" 
jt94:): M;;,M>!''' £m~prilt' ~lId C/lM""l!iJ:o(r1i 
8111/,",0 Prublmu, H...:mn/C. B~!ore Ih~ Suk==, 
"" SB,~ end Slife A1I11I0nl)·. ,\1",(tnJr£m~ 
"'" ~I S",,,/I Bllr",e" PrchJ«rfIJ of /J!.. S<;n;n(' 
C ,,1,1.'. 1>1' SmaJl Bu$intll, 99!1l U;1lO, 1.;. &-.\. 
11,",,1)" "!'ht $tlt, II/ HlfPIMlt Smu:; 8".,n~<l ,n 
Amu-;w.fkat'mp 0.'111'!! ~Subcom"" "n SI1.1 
_ ~i!tC Aut/I,mI)'. J\f'I'!"nlytou~prM ,,11(: 
~M!'!): Smoll Bwin"" Prcbkf'l$ (;1 ,fI .. H<_'" 

en. u,. """ Smell ~$m~.». ~h Co~E-. l~' ~.,.~ 

tlm:~! 


c_.__-'~____________.. • 
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Congnns also hIlS ~tlcnlpied to wdross 
the probicffill focing: minority bu~iue$.Ws 
through t.oce-neutrul 8./i.IilsfAnoe 10 aU 
smell hv$;lntsSM,U Congt'1J&$ has 

determined. bowever, that thus.a 

remooies., by them$elves, are 

"ineffectual in eradicating the effiJcts of 

past diKrimination." 2$1 8Jld th,t ftl(9

. COnl!ClQU5 ffiolUIu.reS are a nltCeSsary 
cupplemont to nace-neutral ones.]Q 
F"uul..Ily. based on itll understanding (If 
whit happens Ilt tho IJtotc ArId locallevcl 
when use of &ffinntl1\ve action is 
severely curtailed QT !SUspilnded 
outright, Congress hu cGncludoo tha! 
minorilj' partiopation in go','ernment 

. pl"UCUMIment tt'lnds to fan dramatiCAlly 
in !.he absence of at 1&0" lot1Hlltincl or 
tvmsd.iaJ measurnli, the msult ofwbicb 
ts to perpetuate tin' disci.minetoty , .. '"' . 
.be.rrien tbal have hpt minorities oat df 
the mainstream of rrubUc o::mtructing,Jt ~ 

--___a ______________~___ 

http:bu~iue$.Ws
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-,
1M ~lng is iust. sampling from 

... ~i:Uti\,ll mconi of ctlngresslooally· 
ml'lmrin:<I'Mfinnetive actioo in • 
S'Q....(tr1)meai procurement. The 
remainder of tho memcmndum SUJ'\'ays 
~ Iium othln" '£011t'Q:tS ntgatding 
tlrt.e imp&c.1 of discrimination on the 
.blliiy of uiinQrity-cwned im$in~$ to 
O)mpdl! uqUlllly in contn;Cting marul.$:. 
'l'hls ..,ldnncu cunfinns Congreu' 
~llll!lfion thaI rac&-Consciuus . 
I18liOE!dial action Is. DO$d(!d to Comx::t that 
.......m,1 

tL DMrnm~.lory a.frimI; 10 Minority 
~ Opportunities 
~ioping a businou. thlt can 

~tully com~l(j for government 
0'J0lnM:.U d;epend5 Qn l'I:I'any feaOl'S. To 
~ with. tedulica1 or pmtaulonll 
-.pcriB'nctl, whIch is typically IIttained 
through employment and uado union 
opportunities, is. an important
tZi11l'i IQ establisning any 

. Second, obttlining financing is 
~ry to thi} formation of Oltm 
busillll$$.Cli, The inllbilJty to s.tCure th& 
hrin building blocks ofaxperience and 
flnandllg may I'nlvRnt a bUSiness from 
eYt't gt'C!,ng off the ground. Som. ' 
Jadividuau OVfl't'COmll th8S1l initial 
~ .rod lin} able to form 
~ How(tVar, thlJY IiUbs.equenHy 
-, be &hut out from Important 
ClI1rltn/Icting and sup.plier networks. 
-which cnn hinder thejr ability to 
QIID~lI' .floct:iva!>' for wntract 
ClppOrbmities. And further MrMel'$ lMy 
be cnoountflred when It bus(ne$.$ triM to 
IleCUre booding and purchase supplies 
... prutoct.........crltiCIIl requirements for 
.a:u:ur major govemmenl contrKts.. 

WhUo tlimos! 1111 n$W or small 
~ find it difficult to' OYt!t'C?me 
tbe:sc: mmers and become otuCCM.'Sful, 
the.w pNbten'ls Me suintantlally greater 
b mioority-owned busitlou.es.. 
EmpUiQll studies and ntports-Usuoo by 
~Ctlat cammlttoos. GX8CUtive 
bnmdt ct:itntl\i!slous, academic _ 
~ers. AJl:6 sUite and lomi _ ' 
J!P'CI~nLl document the Widespread 
and i)'stmnlIUC tropact of disctlmit'lltion 
_{be ability ofminorities to carry out 
e.dI of the £top' that aNI required for . 
fW1ttlcipetion in government contrncti~ 
nus,!,\'tCetlaJ otdi&Crimination can be 

, ~ into two O1togOri.S! 
U)O?idimce showing that 

1fucrimlllation worU to proclude 
minoriUes from obtaining the 
experience and capital Meded to fun:n 
and oovelop "business, wbich ' 
oooomp!l&-SCS di$Cl"imit1l.lt!on by trod. 
"morv; and omWO)'(lnl a.od 
diM;rimlttaUonby Isnd(!t'fl: 

Oil (llildence showing tbat 
discriminBtlllj' barriers deprivo wsting 
millon!), linns of full and fair . 

contrscting opportunities, which the affect of discrimination em iM.:zmity 

encompllS$Cs discrimination by private bumness development is t\!vc.lft:i iQ 


'lIIftdor customen and prime (.mltractOf'$, recent ,tudies 'hawing thaI milla)'.ities 
dtsGriminatton by business networbl, \UtI significanlly Je~ liluly tho ",.nues 
and diSCrimination by sUf\pliers and to form thair own bu,ines8--(l_ after 
bonding p"",,d,n. ' controlling for incnme Jevol. ~, 

The ionowing provides IUt I)vtllview eduCGtion laV1'l. work oXperi$1Ql,. 

ofbolh categories of eviden(Xt. IIDd marilal5tatll$." These findings 


Ilroogly Indlcet& ~t minoritiel ~ 

A. Effec:4 ofDi$Crlminoti~n ·011 the barriers to bWllin8SS &ntry thaI 

Formation ond Dtwe/opmenl ~fMinon',y nonminoriU. do not face.".\1 

Businesses Sinat the iMllptlon of roderal 


A primary objectioi., of a!fimtative affimativlt .actioo initill[iV6S in 
tctioo in procurement is io enooW'1lge procuroment, pobcy makers ~ 
_d support the fonnatlan and rocogniUJd the! thoro ate two priDtQpal 
dsvelopmenl of minorily-1.!'WU'Od iirtruI barthH" to the fonnatian and 
tiS It remedy to the "racism and otbiU' ' ooytJlopment of minorlly~ " 
barriers to the frmtenoorpriM ays(.m businKWII: hmited t.,chnk:aJ .......,..... 
thst MYe placed a he.avlltr burden on and limited fiulWwl te$OUl'CM. ,', 

the development and maturity of PlWident Nixon', Adviaary a..itilun . 
minority bustnM&e$.-)l That thes,e Minority BUslntlSS En~~ 
efforts ani necessary ls evidtllH &urn the thelia barriers in 1973 whtto it ~ 
·recent findings by thl! u.s. Oommi$.$lon that ". charecteristic W:t of &...::ial 
on Minority Business Development. md managerial rosou~s hIlS iJajlidl!cd 
ItppoiDlOO by Pntsident Busb. The any w.lhngne!1:3 tQ Wtdertake ateqlrioo 
CommiliS\on ama.d a luge «mount of and it! inhl)mnl risk." 19 Two ~ 
evldfmce deI'llOl'l5tntli~ the marginal Isler, e congreu:iQn.i commit""" fMmd 
position that minarlly~!!d !ha! minorities cuntinue to baw "itrwet 
hUSLne$.:!o,$ hold in OUt SOdiltY: opportunitio$lO develop busi-llC$$ sLia.. 

• Minorities make up more than 20 and Gttilufies, to obtain n~ 

parcent aIthu population; yot mmari!y- te$01.lT'Cll!!$. and to gain expOOC1lO:. 

owned businetl$e$ are only 9 percant or which 14; llac&ssary fnr lhe SUCD:.'i:5 gJ 

all U.S. bu&inas56s and rec:aiv616&s than ..u&ll businesses in a oompe!.itift 

• pet09nt of aU business l'OCfJipl$,U tmYironmonl," <10 DlscrlmlnntlOll m tWQ 
- • Minority f'lml$ ht!\'(f, on Itvumge, . weeklrs (If lhu tllltional ocooom\' 

gross f'I'ICfIipts that an; only 34"" or that . 8/XOUDts, el 16l1s1 In pllrt, for lIle 
of nonminority firms,).O ,.' 4iml.nishod -opportunity: ~tm 

• The average peyroll for mtDority' by trfide unions and employers, ~ 
finns with employees is 1aru '.:Un ball has provented mlnoritie$ from ~ng 
that of tlonminority fum, with '. -:..' crucial tecnnical $kiU$: and 
employees,u ' "",:u::'. discritninlUon by lendeN, wbJcb lAs 

. 	 PntsidentBatb'eOvnmtaiarl: prevented minOrities from garneriDg 
undertook. lIll.w.rudft enalyBia of the needod capital, 
betrlm thal-W.minorily-ownoo 

.~ bmation and developme-ut. It 1. Discrimlnution by Trade Uroom. tttld 
oouclnded that "mir.toritles am not Employers 
UDdBITOp~titd in business because of Prosident Nixon', Advisory emux:il 
chQJ(Xt or clta.n<lA. Discrimination and on Minorlty Business Enterprise. 
oonign neg.!ect is the reasoo why our determined thol "tb6lacL Qf 
economy has been denied access to this opportunity 10 partidptlt1 in aumagma! 
.vitAll'MCWt;e,"" Further evid&nce of 	 technical Utlinin~ has severely N:.t:ric1ed 

the supply of !mUlOrityl enlrepm~. 
lI:I 5InII11/md loWwmr,- SUfOlW'U ill thvDKodtd/ 
~ !HO'.{l'Ilrt t)_~-v.p ~,.tJwHtm.! .. s... Dlvlsiq" of Mlllor!!:;.<>6 W<>m«n'. 
Coolnln.OI'l S-II~, IIHII <.lcI1i1_. 1.tSt.L ~ Ihu.lO_ D,h.lap,.,.n!. 0J\p0Jf...",!¥~. A 
jllMl). *..uo KJt bp '*' a7O, t4ldCaq.. ~d Study 11/1t(Ic>c1 iUOd Suuid D1U'l'ImiJlott,cn ~M 

, !Has- ~ ltK4i 	 to ~1l1 Qmftoe;,"! rn NIt.., rot! $1""",, 
1> Untl..i SI..O'-t Catn.t:n.u.rionoo Minat!!)' Appen(\u. 0, 51-7$ [lQQ11 Hind>flF 1~1 mi::nrbu 

fktt!.... On_lop,,-,_ Fuw1 "'"1"<"''1 2-0 (lilOli In N...... )'or~ w.1l' lO'- J.~ ~U..I)' 'u «:lt1!r .. U· 
~ sWUllO &/'!I '*"d Ilfl ,1141 c.tulI. -d.aIa.1hf ..-aploYQ'UInltbw Ilmiivly Ilh...t~d lOIhil...l; 
tIiIIU.t _n: fuji d.wo .VliWI~ "'Pfdl"'l tbo!_... TilIIolhy a..!., SeIf"II'II'/"trn~~f £nfl...N~ 
olnili:lOtilY-OWM<i I>II,,~, f"rtlimHlUY tfporu InriunlY~J»"")oI.lrntl (II au.innt ~:r,\lr\.ng 
hvI. 1191 =:.. &tl~ ..... MI (hal lb. tt&1'.HtIl Yo), 10..1 H}..4(i H9II~), 
mil:lllTity fImu has lUlL 11611!(jc..m!1 ~ POI' ., 'l"1_lIy lHI... , S.I!..".,{lk~m £nt". ;\<;nm 
WIII:IQ!I.MriI:Al'l Am."Q.N~ 11 ~1 "rth. ln4"tlryGlt)up" Jo~ ....lllta""ttt# V",,!W1r1,11,
P"pulat ..... b.!1_ ill lH:l, OW"..! <nil)' 1.11'" of.1I Va!. HI, W) rlg.g~), 


~ ;"1" ltum ~.1"h In lilla1) &at noc.ivfld jutl .. 5""\,I/,1 DoL'ItIB.l 1'\".... H..ff. Mioomt 

t p«OiTU oj.1: U.S. tlwl!:IfiU "",*pu 1'Wblcit u the E1!l!I:rprlft (lnd 1M Ptuid~!', C<iu""I+-<. Ilr3)
am.1.tvt! III in tll3'). !q"ot,Q" I" T~t.I:t.rbel '!It al.. Clry "I Cnt",:lx." 

J.< Id.1.l3, CroIon Sludy HI! It\191):, 
u ItI,.t ", .oil R. IWI'_ Nil $10, lOJd Cor'A. :<i s..n S 
"Id.•tOO (tOll", 

, 	 <. 
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~ .nd tedmir.iam," '" A hi'!!tor), 
01dis:aiminAtion by unions and 
ftlIPtoyw. heJps to explain this 
_btunate phenomenon. 

Prior to tbir civil righls
ammpiis.hJllI'lQIs of the 1960s.laoor 
~ and tlIDploYel'S wm virtually 
free to pRdice overt f1lcial 
discrimination, Minorltkls weNl 
~ttd miG mC,alai, low wagu 
poAtiott&, _ring no minority man.seMi 
_ whiw coUar wilt-len: In mOIl! soc10TS 

of (KIf econGrny. Tnde unions, which 
oontrolhld training andlob plecemco1 in 
mm)' skilled trades. commonly ba.rred 
minorities from memlxmriup. As II 
..suIt. "wbule indU5tml$ and categories 
oIemplcyment were, in effect ••U·whit","'-male." o(l TbCSlt proctices illft 
IIIincritia unable ttl gain thl:ll)Xperitmw 
~ lD opetnte.1I but the smelltl'lt 
.....' II. primarily cotl$isUngofsmall 
"'1:Iw.m.llKf pop" 6t0l"/!$ with no 
emplp~. minimal revenue, locm(ltl in 
segregm:tJd nclghb01bood$, and servins 
an exch.t.Slvely tniMdty clientele.~) 

I.liscrlminstion by unions has been 
~zed as II OHioT mctor in 
~gminoritl~ from obtaining 
ftnployment opportunities in the skilled 
tradK. Titm VII of the Civil Rights Act 
of 1964 (prohibiting employment 
discrimination) WIlS peS$6d, in pen, in 
IfIipUiik! to Co~'G dMire to halt 
""tbt J*$is1eDt problems of racial and 
~ous dboimllution or segrogation ' 
~ • • by labor uttoons and professional. 
busine:sa. and trade assadatio!l$," 44 

E.'ww after TIll!! vn wen~ on the books, 
bowtwnr. unions precluded miOOl'lUes 
from ftK'mbet&bip through a host of 
dlscrltnildtory policics, inl:ludlng tht! 
we !Jr"tests and Admissions cri\(!/iA 
which (havel nO relation to oo,!.he-joo 
skills and whicll (havt!j e differential 
impact" 00 minorit!G$;~ discriminating 

in !be applic.aAioTl 01 admissiDn 
criteria~ 06 IifId lmposing admission 
ctmditions, such 9S l'tKjuiring that !'lew 
members have a family relallonship 
with iUl existing member, that locked 
minoriUe& out of membetllhip 
opportuni!ies,~' As II re\;u!t, unions 
Mm.moxf virtually all·wbitl1 for some 
time afttlr the ttnnctmen! of Tule VII.: 

.. tn 1955, the Presicient's 
'Commission on Equal Opportunity 
fOtill.d that out of 3,969 IWU'SOllfi selocted 
for skllied tnlde union eppnmticeships 
in 30 southern citill$. only 26 weN 
black.~ 

-ln1961,blaw mlldeupiesstban 
1 pEI!'CI':Inl of the I.Hlllon's mechanical 
\l.t\ion members (i.e. shoot metal 
worMn;, bIlilermakers, plumbers, 
electricians, ir~lt!wo-rlwo. and ola .... tor 
constructors;.<14 

• In 19fHJ, (miy 1.6 perc.rm! of 

PbH"delj1hi. construction union • 

memoors wwe minorities.W 


E...en whon minorilies were IIdmiHd 
to unions, discriminatory hiring 
practi~s ahd $Op.iority systems onon 
weN USlfld to fomclGl6t! job opportunlhes_ 
t{'! them." Those Actions wero the 

(lll?l). s... .(.0 HlHfI"..a v, '"{"mab",,,,1 AW" of 
Bri~, SfrlJd\lroJ fy On;I>:MltfaJ 1m", W""A"..,.611 
F.ld 600 ls!hc CII 1$;,1 !M1~I,on C'>ll'\"iJt, 

Itlelud:ng ...,litudllle;" lind Ih4 ,..,~ire"'t:ll ,,{ ~ 
hiS" !!Cboot d.;>kma 6< ~ GOadiliQl'l 0:: ~!l";b;hty 
..fit di..:ri,"'fjtnal~t. 

.. i.lnile</ Stalin v, f."Wl w~ UK;aT Mi, *0 
r.M Mil. ~1I1001: Ci•. lldlfl'~ntia).appl;ea!ioll <DId. 
"drtH"ron~ ft!O/ui",""''''' ~_n wbi'• .l.I1d 
bI.cl.c; lP1/hm... ""'-wn& ':!Vtll kt ",jeClion. uf 
bJath\ art. d_uaJ. <l(l4 US lie. ilIl11};$ii;lu: ... , 
Sh~ M<'f~1 Worh,..lt>r'j A.U·II.•$'j f' zd Urn!ctb 
Cor. 19131 {u,.,jol> _In" rnqui_a (Ot...un. 
'ppllnnu). . ' ,<..K. ',' 

~ Unl~ St:1m ... UnfUld lIhd. of~"" 
lciJ1ff~of t\In~!7~o...~, Y.UllUl. US-I7'CQcJc:&I1. 
cHr.!td,..xI U.S, .51 ttm!U.mn,~ 
"",uJem",,: 4l!d1l4o<l ~""'~tcno 
lriIdeJ: Ul'litttdSt*-,"~Mr'nol 
Bridge. SUWWm/ ....~1to,. WOf'bn. 
430 P..d II"', IIIM!I {7th Clr'.} ~Iriut f.amU} 
~4tlr;:uvhl~~ _ 4Jld ood~;:;f lnIIJtIbo,n 
~.If"":th«lly prwehIded nun,wln ,"-"b;nhiJ'l"~ 
,*" o..rulMl, _ U.S-. II)() {1911!, I'\w.,-no,. W-<lJt,.~, 
!bool 3$ \', Vc!h'r. 407 i'.111 10~' !$w Clf, ll/lill) 
(rult !'Mtridlr'!g memboIt'thip «> wlU In clo)ft 
re14th..ol 'lu,·.,unJriOltllb",,'1 p.,..,lll&t..c!M .nK!, 
of put ,.;¢lo~oo of "';.-.0*,,,,) 

... J~,.... A~tQ. MinPrityGI'd W",mt""~ 
. Partiripo!iOll"'!/ttt '*'" N<1'''''' C"'nnrttdmn 


IndUfity: If. IftJmf to 1M 0,.., of M/.. H~/I 2t 

{1INS'l!dlin8 f\ndilli,l 'Jt Pnlaidlr.lr~ (',ommiul'Jll 

Ol:!.!q.w Opport:.;"'!!')' 


,. Slilu JUttn .. ~.. nd N8W!oo. BI¢fXJ. s_ 
rmd Sr.:.-i, 8l1:<;lllnltl'p<lR. Vo;. It, 1I n: ;1"-1). 

,. Depart:m.nl cf lAbot Mfl:M.I'&nd\lffi from 
Artlm. ftlle/)"'I'" All Aillll:)' Hud$jli69j (dud 
ttl AfPrmatiotrt Actio" /flf'!litfw. ~P<Jtf. M th~ 
~ 11\1W!)) lilllnKl\!cInt tht "1"IrtJ.adoJpb.loa 
Pkn"lWIulrl1l;1; tb. ~~~ cl.fft-rnatlvb flC!:';'~ a04.:. 
.and u.m.-wu. In CQrt.ru'Udiol'l. s.t:n...-y Fkt<;:her 
IIO!tC tllf1 "toqUal mlptu~l ~p<mllllily ill til_ 
tt.d., in \he P!llIlde,phli VU 11 '1::1 flit from. 
"",lily • • • w.~, tll.!ln!fon. tho~ tplJ(:lal 
_-~ru_ fWlull'lld 10 prov,dl; IIO:IWLI <lpport..r.ity 
In ~ ..."IIlllR<l .... "). 

.. 5<IfI.f>«mltyiVllroc- v, Opw:ttiJ!E &It'f1;,!.oI;cf 
iHl, f69 p, SUI'$). U'J. 3-)9 ~() "" 1I17~) iun<on-a 

s'ub!#ct cf !l\l!llerOus c:vi! rights suits, 
1i!lIdill8 the Supreme Court!o declare tl 
1979 !.hal "judicial finding:. of Ilxdusltn 
from crul'l:s on flldal grounds OTe 50 

nUIl)<l!wus as 10 make such e-xdu-:ion • 
proper subiect for judicia] Hotll;e "!J 
Well inlo the 1'<taOs, OOurt5, COlflmittCft 
ofCongret;s, and .dminlstrnlive IIgenoC'll 
oontinU9d to identify tht- "inability 0-1 
many minority workers to obtain job".~ 
through unions btatu$C of "sl8vish 
&dbenm.ce to tmdltional prefereucu 
pnictiooJ; landl also from ewer; 
discriminBti()n," H 

The dlscriminutory conduct that WIll 

the subjec1 of the Supreme Court '$ 

dociswn in lncaJ 28. Sheet MP/n! 
WotkeNl v. EEOC.~ is iBustNrlive oft. 
pattern ohaetal t\J(clusion hy trailll 
twioru and its conStlquences for " • 
minoriti«. Tbe unicn local openRIIIII_ 
apprentiooship training progmm :, :~:.:. 
d%igned to teacb shoo! ~tal d:.IlI., ~" ~ 
Apprnntic66 enrolled to the p'l'l.'lg1ml 
realived dal\S-room trainmg. &I well. 
on-the-job work experience. As the 
Suprsm(l Court described It, ,uo:;essW 
cnmplali&n of the p.rogmm waslhe 
principal mrnms of IIttailliilg unIon 
m6mbct"$hip. But by tnciuditll! 
rninorilies from the IIpprent~ship 
progrAm through "pen'li!I'~VI! 11m: 
egrogiQUS discrimInation," M the 10Clt 
effuctiveiy ~udttd mincnhes from 21' .. . 
~~,.-
,w.ld tl.bl~ "'ada! d!1a"lllnl:inr hi tmpl"j'W 
nrkrnl ~tIiI.nd ~"'JCH1; wQj';'IIf~'.
kilt;. rt:..~ ¥'fic;m",' ~j n"Cf: 11_; 

jQvfjlId _If<IcI~1 DilClfm:iMfI<'1! ir C111.-1ro= 
:FoUt1(Zurl 50<:'I00I:7, Vol. 111, No 3.•: 2~ !11)1l1' 
~"ru!nllld fOl'tOOproc-!N!urn ';,0:m/l1 
~Gdri", l\U; domiral. tlIe 111);(", ....;\m·~ 
j-.plo~nl p",m_:'), Edrn,md N"W1(!II, S~ 

TM till""" F~. BI3ci-. Eou.rprLlt \,,,1. H." 41\, 
{lMiI (~;OQ'\ml,,"h{rD I.t> O~l-iM (I! !ming hail> 

; "'DpII..I.e u 1mp.n.ltllMo! b.trr,tt~' ..-. m;"':"it .. ..,. 
j _\en), S" ~e«n.I1~ D.arbut LmdctI1-IIf' Scbl~, .. 
v.\lt Gr\:Irwro..." Emplo,--,nl D'f""muw/wll u 
fil9-26l1'Jfill" 

., lltrk-td SI~1'I ojAm, ". 11l..~r, HJ C.! 
t$3, 1l1li11, 1 1197111. 

"T{J1c.".UllilM$fmfrDcpt ,,!LroIo"',~~2¥ 
Sup>,. H4 114 It,,:;;, Pa. 'Wj, s...M",om~ 
Bwi.1II:J PC/1idP<ffi1l1l j,., llI!p<>rtm<ffl! of 
TrunrpOl'falilm PfO~. Hil'GrlII& B .. l,,'" ~ 

S"l.I<:omm. ofti'KI filmIC Comm, il" Go~mmmi 

0pN01i""". &9\1; COEll-, UI $e.... Wl .la,,~) 

(tIiIll"",n,. "f Jftl'Cl" ~shlnn) !mil!(mt~ 

C(/IItt\tOo."IrOOllti:l... 10 ",u!fttll t...~ilv !>eQ,IIN' 

m.y but be!:m 'riGtl1lll1<l UMI dool.ml~"cn.\1 
pnocti.,.,.j by \l)\l uruQlU'1: QiyiJl:jI, "I Mir.Qr;!V.&DC 
W~_'l B\I£inllq l::Ie"'II)apmulj Opp~rtI<N"" 
o.:nP:!tJ!. A St,,;},.<1/ Racrul #II;} SUtlu . 

~rtm.....tilmJlfiatAd tc G<wto.rr,,;;..m C"nll'-x,,"f 


• 	in Nt.. l'ol'l< S!tlt~.' (,\/Ill) f'Al i.4'-' 'h~r '~r;r· 
",,_IIII~ed by !'.:Ide... l, ",,1.~l!d ~jjy u'mll"~•. ,,A; 
~d 'Cemi:W be""...,., 1l)6~ &ncilQ<ll <locum...",,. 
tM pallm1l Qf told,l .u]y.ir:m fffii't' N.", ~. ),~ • 
mU": 0.& u"km:I by rolllllhUl,or ltd 0)' ~ ... 
ptvo'l&lm>6. ~r~'~I'" "'U,.•~b,~", ... 
Inlem".. UI$!~lUldothor u.chnb::_." W~,: •••1:01 

. 	 <»mphclly f>f c.:nattuClfol! "-<IDttA.:lot' P<l :1>,. 
tcqul-...nat Co g.wll.mmtnt "8en~i"! ;j, "'\l\~ 
p...ctiOtO."'). 


... "'II IJ.S. Ul (HIM) 

", lti.•, .(1$: 
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unllm furd~d(ls. Such exclusion 

oorninuvd OOtwitbstlinding tilt' passagfl 

ofTiUe VU und a.mes of 

.tLUnls1l'8tive and ju;;iicia.! findings in 

the 60s Illd ,70s tha! the local bad 

oagaged in blQ.hmt dilC'rimlnatlOIl in 

shutting mliIorities out of tht' program. 

Indeed, even into the 80s, the local 

pElr&istOO' in violating court ord91'S 10 

opeo up !he p~ to mitlOritius." 


Morn recently. a Yale University 

ea:mmniS'l p.rapared fi repnrt 

documenlhl& tho bistory of 

disc:riminathu by New Hlyen unions 


. tbal"confirms the IUItionwlda ptlttllrn nf 
discrimination,·'}' Prior to the p&S$8ge 
of the Civil Rights Act of 1964, N$W 
Haven', unl-ons prohibiiod minority 
.membcrsh ip, and minority workers 
-*'& almost completely segregaied into 
;at. tbat wIDteJ would IWt tAke becaulI8 
lMy mquinld working uud&r oonditionl 
or u:tl1Ime liee! or dlscomfoTl,n Aftar 
p«I:$age oftb(l QYll Righls Act, 
minorities ware prevented from entenng 
unio;u by 4 rule requiring that at least 
three C'W'TfInt membe:ts spomor the 
appHcatiGn ofany new IDomber." 
Although the policy was mce-neuU1tl on 
iu face, "it was tltmO$i impossiblfi to 
find lliree memb.l:m who would 
orxminatt> a miMrity landl st.lnd up fur 
him in a clOOlXl meeting wbet). other 
-..-mbers would undcubtedly atta.d; the 
candidate and his sponsors:'fo()This and 
IOt.ber discriminatory policies pmvellted 
aU but five AfriCillO Amoricans from 
joining the i ,216 while members of the 
highest paid O:iUed trade unlOlU in 
1961. and t.I:i.roughQUt th& mld·70$, 
unions and apprentice-swp progntmJi 
ftlnl&inOO 'Vi~tifiUy eJl-whlte.•' The . 
teport ooncl.uded thallhe hiMry of 
""bloci.&d.ttess to the sUUed trados is 
the most imPortant explanetion of the 
low numbers of tninorlly and women 
G'(IlUtrUction conl:n.l1:tor$ today:·1$ol, 

Till)re is [10 doubt thaI tmd\! unions 
have put much of the discriminatory 
past behind them. and they now provide 
an important $Qul'CQ of opportunity for 
minorities, Some barriers 10 full 
opportunity remaio, however.1I.l 

A ptrallel history of discrimirultory 
troattnellf by umpJQyerc has prevented 
mlnoriUes from rising Into the private 
iOC1or managameol p<lsitions tb.l 4nl 
m091 likely to l&3d to aell-employme;tt. 
In 1972. Congruss found that only 3.5 
pen;ent of minorities held managtrial 
positions cmnpared to 11,'" porcent of 
white em))loyees,f>II Congross attributed 
this underrepNS6ntallon to cootinu$d 
djfCrimioa~oty CQnduct by "employen. 
labor OiKanizalions, &mployment 
agencies and j(!inl Iobar-mllJUl8W.D.ent 
committoos" .. .., Evidence derived fn;m 
caselllw IUld IIcademic llfUdj.. iJbows a 
v&rivty or discrimilUltvry employmanl 
practic'lU:. mcludlng promoting while 
IJmplo~ over more crualified minority 
..-uployees: 66l'$lying on word-ot.moulh 
NQ'tllting pl"lllCtiO$$ th4t exclude 
minorities &om vacancy , 
~ouncement&:'P and cruating 

promOtion systems thni iru:k. mlMr,tties 

into infurior pOll.i{ions U! 


A study published aarliJJr thifo)"lWlf 
surveyed II hrolld range of cumnt lbWor 
mtlrke! E!vidanCe and concludooUmt 
emp!oyment d!foCfiminntion is "batt,.. 
thing of the p«st.'·6\1 Rathllr, no sti.ill 
mfiUers whoolt oomes to dflt~ 
IlCcon to thll bost ernplo)'IDfln! 
oppottunltles.10 ProgNm las t.a 
mad.e. of course, Yet, "more thai tfiaoee 
doettdes .ftf\E!r the puclillga or theCiYill 
Rights Act, 'egregfith:m by race in,h.,. 
oontinu~ tv b. the rule mther 1iI.a.u the 
excoption in the American worl.pJiMoa, 
and discrimination still roduaw.tbIi,}IO'y 
and pro$pocU of workers wbo_1IlIIl 
wbilc or malfL"'1/ The ru;:cI~ 
conduct froquently i5 not da~tlltd 
the people Gn top-who ue IDOIIIJy ,.. 
willt. and ma.l&-el\on ~ 6ey . 
ero behaving laJrly, But old ~ &lie 
hard: mllanoo 00 (lutIn<:Jded II l)gJ0s 
and group reputatioos, and the 
j>6nlstenoo of "invisible bi~~'IIQll"l to 
perpetUlltO. ay&l:cm that creates 
diSfldvl)lnblges in omployment b 
minoriti{ls tooay;n 

Thtl ro5Ul~ of I"OCttnt "'eS1lns" 

liudi~in which oqually melded 


work fomIol: noo-, ... Wo,ltm8f<m ~ lk::I! 
.Bd~nSP3.tfjUHlbo..lmJ s.....,~...f 
Mw., Alrrictf Motiw &rlpj6)'11'1"nl <md ~ 
~11I/k>1lf>N, A ff~pol'lllJtJw ""' 
(Wi!twCDmmiu;on ~a (,0,11& WIHI t_~ 
AItI'Il1\il1e; ....1ho4,a tb.I1 ,..1,. "II wcW ~ IQ'II 
l~l"cu;llUlO<W'¥lMmtt"In~ 

. ~_ for mitloOrll.lul; ~b~ 
41. T1!to Imp,,£! "iIttl'CNi(.Cnel'..I. ~1«"l;on. 
I'"romoliQn <W<I Ounp.t~fion 1'011,_ oM 
,.,.,c:tIcaM wt::b.urtAilmf, IIIbm.!ttllCl ..u..s.. 
Doop.u!.l:lltnl oft..tm~C.lItn.~ H 
IAptlt um)laQW14 tla:! ~t<M:t\l(11ll~1I1 ~ 
prtm&rll~ oonalltil".t nf _rd,""t·, .... ,,/th vod 
«mj)toi'M Ar....l] Mrwtnkh.", • '1J"IIDCIIII"thot 
1111l1li(11 7~lou~ .,,,("),,,,,..11 flom~ 
11th. Mlrirorunenl J, .1.....J~ bomoget>(lut. 'WIIbiib 
fIWly ar..l! l>W.Cl.-in. \h.t.........~. 
.nYirv_ul#» Cctm>d, (~<>n~y, it,ui_ (,;Itt/" 
/ttlliu: ~ c:.H j«A1f;rmrJu"" i'lt11<1l\' 1""'. 
{1I1I1I): U.S. C\mI<n.iUion O)C Civil Rljbtt., 
A~"'Clitln.n 1M lNih: Ch.ml)1llli/lf* 

I'l'\:ocoIu cfOInrriminotion II fUifll); n.n...... 

U"IIo.m.n Set.t,1 .. hgl Gri>um.ln, li/llp~ 

bi.ricn.tnjllO~ La... $11 !UIU), 

- ....., • .," I"ru:u>n v, Uni(KI MlriMal Bi:lnl_ 
I'.1d.UJ,$o6$-UI {f.lbCIr. t'n2j.tm,<kIU&.tiD 
U,s. 1083 (UU}. s.w..v. Betlllilff,"3 F..:td l:I65 
ttOl.b C1r. liNU) (.~#tm ,.q",lrlna !Nn ~ aU 
of whOm __ blAd.Imr.lt Mlliorhy wb...., 
~}Qt. dItllClltd 10 P"''''"fII profrlO1;<mal[ 
~l: _p!o,_1. c.n. dtnlt<!, HI'I U S.!IM lnl!nl. 
Thml-U~ U,s,I'l~ Md FlflWIdIYCu" "'.. F.U 1111 
i~1.h ctr. lotI) iJU1ori1)' ~_~!~ lor t.lMrl~ 
d~ PWJl'lfJN], ,,"ea"'; .... ll!.bc!t~. 
• ~ US. 95S 11M2). s.. .tm El!I Bel:, 51.. h .. 
N1otl)Q. BarritN U/ W¢(,<pIQU ",d.-oM_nt 
ltJ,ptric~ by A(_Ame,iroml (lll~1 
("A1r'4J> Am.."ie.uu· •• u. lum::tio"ll,ni... 
~11Ol! lQlO lobo lID m."ly io bf on llw!....!i.lt> 
til, 1091•• ,11 of m.lnl£tm.n1."L 

...~ Strg.mann, III ~/wtM:Q! .A!tmnar.
~fI :U-'.I1 hQII6I. 

"lId 11 H, 

!Old t:l> •. 

uld.•lll-fI1. 
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.....itie:s -.d ~noriU03 seek tbe In l~hl of the. oviootl.t::e thaI tt OlndiliOO$."' '" Tbe rub- is thai smell' 

...... an hu1 0'1141 SOW'tle of considenxl: tho GoromiMion concluded busin8$$(lS owned by minorities find il 

...... mpportlng this ooru:lusion, that, "in lbll privI!Jle.ector, equally much moro dHficult th.an small Grms 
n..tlh.ldiesdmw. kot inmDce. that qualified and 5imilarly IlituateddUzeos oW'Md by rronminoriti!)f tl) ~ 
whiR!lI&feJ naWn 50 pen::ent moto job lite being danied equal tI(;CeM to oapiltlL lnd&E!d. !.hi. ill 08en Cltod as tbt. 
~tbIiD~ with tho seme ' .a\Mncemoot 00 the buil of ~nder. single lats6${ £octar .uppMSlng tho 
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dwcta::ta i4tia .pptying fur the ItIUTlO 
...... n A$ Justice GinsbUf! deacribod 
tber.a. the mting $'ludiM tnake it 
......,." doo.t tliat "liIob .pplice.ntll 
wJlh w.ntk:al msuinllS. qualiliCfttions, 
..d illteni9w Itylrffi still e:xpMiunce 
tiifl!roe:at rocoptioos, d&ptJnding on their 
~.-'H ' 

Ii...-m .hen minoritifl am hiM today, 
...~ Q}iling" tends to iMp them in 
~ posioons, nil probtom w., 
-=qp;!ized by &HatOf' Onl. who, in 
1991. itrttoduced ilieGla$$c.iling Act 
., __8 of fl'ridence "c:MfinnlnS 
• • ...crdstem:e of invitt"bl.. ' 
tIti&:W bania"S ~woltUln and 
ai:ooritiu from, advancing up lh« 
a:wponte iedde- to management and 
a.eQ;'lti.. level positions," 11 ThaI Ad 
c:J'..-.d U. federal Glau. Q;lling 
ec..r.oiuioo. which subs.cquontly 
complded an ~ensjvo study (jf!lle 
tlpporrt:unitim avoilablel0 minutillo$. 
and wnmt'1l. in privete sectot 
tmploymt.ont. and concluded that "at the 
....... iIImIls or busineu. !here i, 
:ifIdM,d.1Itnl« cnly l'VI>ly t*tetrJted 
..,. __« persons of co!Ot,"l\(o 
E~ l'!Jeosed by !.he Commluioll 
paU:Itl tbIe ~ pietU1'lJ': 

• S1 ~ ofu;e 5*niOt lev{jl . 
....,'ilti(1"l1 in the natinn's I~IXImC IU'C wrute,n 

.. md Hispe.nic m~n U1) balf as 
~ as wbitl'l 'men to M mll.Dllge~.or 
pm~onak~ ~ . 

.. III .. private sector, most minority 
~ o.nd profe$$iMIIIs: aro tracked 
iatoanw:s of tbe_company-personnel. 
tIlmmnnicauons.'lIffirrolltivlI action, , 
publk nl1aU~at are not Ukely to 
\M.d 10 ..tvanarmeot to the hlgMs\ 
~ol~oce.1'\I 

• Because printe todor " 

opportunities -.nt'$0 limited. most 

mU:M.lritJ proJe:s$icnals and mAnagors 

wtd Pt the publi(; MICtor.1n 


, 
t>o- • .J~Eapl",,"~~; 
~~l1flli#pttmk""'lIlISI(JkJt 

ru<:tI, llFethniclty,"·1 
In cum, the", an'two cvtW'llIi meaJ'<S 

to gaSning the axpcrienoo nooded to 
operate e bUliline&s_ One is: to be taught 
by a parent, pamug on & famlly-owned 
business:, But the long history of 
dillCrimination and flxcluslon by unions 
and employers means !.hem are vary fow 
minority p!lJ'tlnts with any luell busine$$ 
tQ pa$& on,1l The IUlcond avenue is tl} 
ffl.u,11) tha skills needed through priVllifl 
empl-oymenL Bu! thu flfTccts of 
employmenl and trade union 
di$Crlminlltion have pO$Od a cow:ttnt 
barriet to that -6tlttyway i:oto thtt. ',", 
bulinflSS worid." ' 

2, Ois.crimlnatlon by IAudets ,: 

,Without financing, e buaiom cannot 
ita:1 or develop. There are two !:Min. 
mothod. f!)t 6 new bUl~intiSS '0 nUM 
capital One til to solicit investments 

• from the public by selling .iodin Um 
company (puhlic creciil); the otb<t:r is 10 
U1licil invesmuml& from banks or other 
hmders (privlllc credif). Congro •• hu 
heard 1tV'!dence that "SinO) smaU 
businesas have very limite<l (It no 
access to public crodil m:arkets, It ii 
critically important that these eatitilJiS. 
MpeciaUy minority.owned small 
businesses, have adequate access to _. 
bank credit on rtNIsonable tenns &nd , 

,', ~. ,.:.~.
·'Id." 100H. • .,',';;''''' ,. 
"SH"",,' Tfw~(zfI4~"
~11»...10".. 01 tItf Su,-,,- CIuI'I ~ flo 
u..Diy"f~'f,J.II,en-.;~1kfr
u.. ~0I>dNsb«taJ~Subeum.m, af 
1M noua0-."" eo-,.....~ OpmrtiQlII, 
10000~,Us......ln (t'XllOl !m......nl of 
~~ !"!o.w (rnluriU_}loo.t lui .... 
am.ttlM....." whOl:ll tlMy -tlLI> Inlwrll" .. bulin_I: 
lUL b'p. No. 870. to3d C!>l>fi.,:d Suc, IS 11, 311 
(l'IMll"ITlbt allIf!nit\\on Itldwolty II' •• 
&.mlIJ ~ti Ml.n,. 5mu. UtI in Ibtlr ~ 
Of Ihlrd .-:till<'<tpCI'I.tirlf rtrucruNJ. "l; 1'4_ 

, H.~G &au.1..r Ald.n:nen. M~ 1Ult/ WtunM 
'--Pw1k1p;n>oll ill 1M ~ Hd"l'tt 
~M l:td...tD:y ilIUm) ("Tt.. pclwlQn at 
IU1aorItiIoo frt>rn ~ctI<>.. nd.. ..np~ 
~ u.. 1Q1Uo1 flM\il.ttd in.n .bM...:.o(. pm!D1 

farmation and developmllnl of minorllt' 

ownad bu.sine&&eS,il'I The ud fad i!> lhM, 

t:hrougb countle~gs. Congress 

bas learn&<! that lending disoiminllti«1 


-pblys. melor role In lh.lS.I'tIR!l.td,f6 
Over and Ovtlf again, Ituaies ,how 


thllt mJn~dty Ilpplicmu- for business 

itJllO.$ are mom lilely 10 00 ro~C!6d 1!.Ild, 


"'IIVUlk!bWIy ofCredl! II:! Mirlor1'r onlf W,...... 
0wnN SmQl1 S<Uimmlrt· Ht<ll'ing 11,/"'" 1M 
~,(111 F~JlllUlrutl.lliOOf $lIptW1f1DA 
lfaslllad<m 4Itd' o.,,-it In~"I rlt# tkm. 
~,(I1I80llhnt lOldC!>!IJ..ldS-.otl. 
!Nl_'M or ~ Haw). an.1'IoUCIlI tN1 . , 
~t;.. 11.r1IQlmWl \m.I1__u.""""; 
I'lIllJ.ll\ 0\1 bm\ ~lq it bKAuiII! thllJ ~ 
!.locl ~w.llb (j/t ~.o .u.w_"
p"''''''. c:r.dn, llildl ... w..n.s f1gm Wntl,. OJ ~ , 
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~ .. fom>a.lIoll..t .utXaU ofmlno<l!J flrmI.");
Jtt:m- ,,-,,"I., Mm,mfy...1f W(IIIIl!n'. , 
Alffklp"U"n ill 1M M:w Howtl CQ-n.-ruc:tlon 
11IIiu.ftl'y. A 1I1pQl{ Ie!lrt CItro{ Nnt ~,.. 
(!!)II'il1 (~kln hu p""''';'1'''m~ 
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bf ~n1"1 m,,,,:m,y· •• «»'IlAdO!'f .vtllltlotily 
tlTiVt"t . 
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-.nd oot worth oHhe businuss ..... The suppliers, and bonding com porues
atudyeonclu.ded that "dttSpittl the fact raises ~he cool$ for minority (j1'l'Nl, 
tha! loan applicants of throe different which 41'11 theR j>&S$(Id on to Uwlr 
rncialleUlnic backgrounds in this customers. Thi51'Mtrlds the 
!lI1ffiple (Blud:, Hispanic and Anglo) 

WON! not approciably d\ffeteQt 4S , 

bWllnllSSl'OOplc. thoy were u.Jti.mataly 


. troated diffenmlly by tho tandem an the 
O'UdaJ issue: of 10M. appt'QIt.eJ.or . 
deniaL"" 

in sum, cepit.lls: a kay to operating 
Il bustt"lcss, Without financing. no 
business can funn. Once fonntld, 
rvsLriC1cd access. 10 capital impedO$ 
lnvQ1.tments nocessary for businD$S 
devtl:!Qpment, Minority-oWMd firms 
facu trouMes on both front •. And in 
l~e part. thoS\) troublcs stem from 
lendillB dis.cnmlnntion."" A$ Pnmidenl 
Bush's Commission on Minority 
Business Oolle\opmenl explaiMd. the' 
msuh is a $(I1f·(ulfin.ing propbi.lC)'; 

Our natl<)n's hi$l:oryhll$ ClMttld a 
"t'ydu of Jl68-1itlvlty'" that rol.nforols 
protudice through its very practica; 
restraints on C'JI:pttAl."ailability lead to 
fajJ~" in turn, reinforce. prejudicial 
ptJoception of minority firms as 
inh~ntly hlg,h-risk.s. thereby rOOucing 
aCQ)$S 10 fiVltn more capitalmd futther 

. incn;asiog tha riSk. of falluro.p 

B. Discriminotiotl' in Access to 

Contracting Markets 


Evon wbell minoritiM are able 10 twm 
and develop bl.lSlDOSses, discrimiruttion 
by privllle ooctor cuslome.!'$, prime .• 
contnldon;. business Ilt!twmlu; '''. ,', t... 

oompetitivenm of minority rn-.... 
lbereby i.mpeding their IIbility ~~ 
ac:cess to public oont.racting m.ri.~ 

1. Oi&Crim!naUoo by Primfl Cmtrw.::tnrs 
tnd PriV$!-e Sector CustomeN;: 

In thil privalil Wdar. minority 
business owners tace dl$C'rlmillatKn:!. 
thlll limits their opportunities to won:' 
for prime contnictol'$ and priqle soa.or 
customen:, All too orten, oontJw:ti.ng 
""mains 4 closed network. willl pri::mo 
eontHctors maintaining long~ , 
""wHonship.. with subcontl'tlda w:iib '. 
whom they prafor to Wo:ri;." a. uw 
m.ioontyowned finnslll1l new.-ms 
to most mlLl'ketl, the oxistonot_ 
proliferation of tho.e ralatiooD:ipii: lids 
thorn out (.If 6ubcontracting . 
0pPortunitius, As. rosult. minority
owned firms an Mldom or OtfIJU iftVi1mf 
to bid for SuhcOD!ncts on proj«:b that 
do nnl (ontain .ffinnatilla ection 
requirements...... Ll oddltifm, when 

..* N_ H...'IU ~~f ...:.I'!TMn.~. 
lind W"""tn B_Pvt.ic!palicn '" VIr._ 

H/ttIm ~ b>dJJIfIy 10 (19001!~ 

~tlJOQ iAd.....try 111 K ... HlYHi ~ ... 


iup_l~ ..BI......~ol ...llb1' • ....., 

~ettln@4.lIi:o:onhl:tI ....... llo hi". ~ 

""""041ml ..!.a,*"bipo ~ In< bighty ~1O 

~ bw.!.D.N ...,11 'wUI4Gr~ "'). U/lllWM.

Matikcll. Public Policy ami 1'mmQI;"II (If.............,. 

&o:u...mic Drwefl::pltffmt" C#)' 11{A.tl .. "IlI...d F....'u1t> 

0Iunty. ~o. pt n. &1 \l'i9'J) (mffl>1erofhdit 

~11M tw.tlO.d thaI "!;(l<I'.UCIo:~ d,..... JiII1<>d 


. -*.0114 /'ttt;oou,hlpt with CtiUln 'lI~f.ltI 
and "lid I.. ,," Ibtm rrpe.llidly. IYF\!........ 

_ wl>u th.", prl~. lI'f:tau I U!ll. bil ~ 

t.ha.o ~ ,,,t.x\nt:.cto.."I. 


..s... K.!lQNI £o:IMrnk R<lMlroh~. 
'1'tm Slaw af T_ Df.ptmfy SfudY' A "~p«f '" u..
rt>:O. u,iIJaw.. <If AIi!1I1.riU\d ~y H.B ~ '13nI 
lAgUl(lfu~ ue (l'I'U) t"AJrl<;an Amfl1elQ. ~ 


••• told by.ttl 'lUplu," c! ll"im~ COlIc:.:tar 

WI lb. ~ntrtClut .....1fft Iq wo:"k wLlb 

lMtttQ::.orlty~W1'Itd ttmUl tad ...","-'1 ...hI:; 

itnln«iljl~wn.d 6tm&1 .... ly ..bM requlrt!<l 10 Q.:, 
MI,~k t>-J. MI11~f' ~I«, DitpOnty SllIIbtjur 
M«mpIwJ5t..Jby Count:; IlIlttg<.»fflImelll(f/
Cwm;m;",.,. VlI.IO (1 iIl10l t "M4luhl)' Q;)ffiptll"", 
will tIOl dll bum-. wllh rmln.o:ltJ~t<I ' 
bu,m.-J 110"0:;,,,'" \.!l'y l~ coend." ... I" (Uwlrn! 
end ... IIOl ...nliu, lO &<l beyond tbl1H in ..i_ 
wilb wbDm ttt.,.1w~t 10 \0 1~ yur 
A'i.ttiul\i.l';lp."j; Rn:IWII, B<l1~ • Ci:>ddil\Blol'I, 
~pa"ty StvdyCilyofPt-nu. VIll-lO iJl1lr 1M3) 
!"fro"" lb. ~ 1)(" Dllmbottl/ M9EiW9.E," 
UIOthIl (arm oImuiJlpt..e. diloO'lm!Ullicnlki 
Mnl"fly b.unpc. tblfi: fIIlI:AU II) lb., mukttpl.\colo b 
d\uUf)Qf we o;>l'om,nlly \q bid. Th!~ mil)' ~ ill 
• __""1 of wly" !nch.tU,,*" Iml nI)l llmtl"d 10.111. 
11M! o! uo:H;(IIflpe!iti"'. pt'OC\II_nl and MIKtioIl 
pnx:.d_, n ...~lI,1f {m"''';\lMl .et. of 
re;actjl1l1."i; ffloUOn..t1 J.",cuMtnle R_ch
A.Nod&,." f1It U:!lir.allafl I)jM;""riryartd I'oQmcw' 
0...."': all';"""" by Cl1mm Qmc ;;';"',.,!y;FIJIIlJ 
Reptm 0;, "m (lg\lZ]/70 pe:C<lOl e!mIMHl}*",1Iw<! 
flr::n.l tt;rnt!ld M:dom or n~~r being Ul!!'d 1m 
<nuUAC'..1 WI do I>Ot COllta," ~m;'"l(".lIlI\" ~~I;Gn 
l'IIql!!!'«mOGllj: Nl'i(>nt~ lUonM"t RtIUI',h 
AuoClltu, ~Jh'll:jlt:lb.>IH·r~rtl.J U/llrlt:l(u,'1 1:>.1 
}Jm<Jrity..o..nM Il<mMU t;'''iti'W''''' or L't.:

;-________.........______............." __ ,~ ..............
.................... .....c j&.,~........................... 
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miDorily firms.ere pennil1ed to bid on 
subl:.:ontftCu., priUIe cootrnC'lll1'!l oftlln 
f'I!I5i5C womD% witb them, This &Ott of 
exclusion is Gftan ....blow<! by whilb 
fumartlfusinc to ~ low minority 
I.nrl& or by shLring Jow minority bids 
with another lrubct'lnlrector in order to 
4llo- that bUf;jnft.~ to belt thE! bid ia 
pnctlce: known as "bid ahopping"j,lOO 
'I'hNe exdUlionary ~ractictl$ havn boon 
WI'!.u~ of .>densj~tI tMtimony in 
~I hearings,lOI 

I
"""-""""",,,,, Wofer If-..rr.n J\urJHmty14 rllX!~: 
1~~ ~J 01 ~1y<IW"e<l u;mI~....ct;(!" rmru 
~lhit~ ....;... _InIClon lhit! ... 'h~lr D""", 
"'" _do> wUh ~\i';~ lelhm '*l(!iN'tn<;oit 
....~ ... _ ~J.h",lt6nru "" 1"'11""". tr..1 
oW __m II>Ch ~Intm...tll; ,; '$I<t/Jy Ie 
~~.-y~iI!u.,oWi1_~ 
~.warbtphlce iU tTtb, lMOj j"OtlIy 
Ie,. ofbliw:k m~h:::n<:Votrll"tjJ b..,. ptl"ll!. 
__ .....hdlI with. primeol wid> -.hid! u..,. Iuo.. 
-*-1_ pIIIbkc~... __....tII MN: 
.....1 m lI"\;_IfIi.f<)Co:iovJ~,Co,~.~
e-".-t F.1d IrIC. atlliith Or. I"'). om. 
~. 1102 u.s. 10» 119111 (nlUti "'f'<l11l tla! 
n~ fImIoo I~ tho -til) nol....d 10_1i: 
..rib mi=nily limu}; Omo!" Co.J>-". Hdl~ 
~. _ f.d 110\>, $lb !llUJ ell'. I. o:a", dhlll'll, 
_1l,S tIU !t..,) 1~~w! wb.n 
"';~_Ip.tM_1;i ".~bo:d
....-_'00'f. ...,.. p'u.:. <X'ntHl1(1t'1 ellott 
"'__ .\l.t1~ rr ...,,,id ",fu... 10 'F-- ro ItNt 
Illlll<ll"t} _tnICI_n, ' 

-s.. Aft<rlCUd , ....., Coln/roe'lol¥ >', Ctxtllti".. 
lor ~ Lq<iltt. Il~ F.:M HilI. Btli Itth C;•• 
tWtL~~!I03 U.s. N~IIHlII~ 
...,...6alIoIouolIllini:n:il) fi ..... _~d.ci.d 
_ dtMrc'"' ~ u.., ....1.»dOcr.- m>d 
~___d\'lIt thotjo _-f.~ \.be 

~-""'~.~~Ci>tp, ". 
Hi~~, IlOO F,ld 9I)e, V1& \l11h ell'.), 
011'<~ 4110 U.s tM (1e90! f'1(Nl:t\rlly It< 
e...ir,.....,u.-.tIh ~ ...ho;r;>IIIActt'f&."
Io.;:ai priuw __.......101 tab ~ 

",,~·b1."""""'oJIlQ~_· 
~U>bcoaIY~IItPUIa.,.(:U\01<I finll.llo.... 
........, «o ..~ 1«- miDority ftIml-). B8C 
~ ..:I ~tllfll.. R~iofll:1 Dirpetl1) Sf..dy: 
c..-,o(Lr:r. V•• U~)1{l9'U!(krw chltlni 
"~motn.clur 10M OW he _ 1I00S;"''' 
~ t..a._!hJ: pnme <=I!n('\O{ ~d\dIUlt 
i:o<-Ium- uA u..1 r.b.il rri- "'h.td p;oblU!:\l\ \tIiIll 
~ tnt.. h. tl:wl \Mr.~j. Sf'A~, WQ1li 
ttm'~~ for lhb0trcfs.....1e. {Vol 
'J ID-I h990j!~~ toAtf!wWia In 
bw ~_",,~ttll:ln.c:u.... 
IAdl>dinJl"\mj; dqJptn", u-:m~ <Ur.riblItlQ<) 
o!....w.. ol-.dJ l....dl i4J.v1!lcl_lM time 
lII~bidI·).8OCa-ttbaod~u.... 
TIoearo(~~~~l'u_ 1~1 (temnl. I 

..s... .... ,.....S«iC/!.,.J IAcfJ c.-mm.m. 
w-;c MIld ~a-Sl!tnd<mt.,....,..., ~ Ihe 
S...x-. an c::;..JODd Q","'ittil..".llt!PkqJ tJw.or 
~Cd=!#t. m liIe/<Fdirimy, U!IXh~, ltt 
s-. $41t_jt.1a~ ofMCf't IMtidkkl MIIbw 
......... pm.~ who Will_. mtocwitJ 
~'ib "".'.10.. lIoII • .:rty tt",t...:t!md win t.1.mbJr 
... tiltI«! wIdI ct.&=t',~,.u! limply 
III( _t&.i WOurItJ ~OI' 04. pd_ 
~_'-' thoo prlIm .,.,.;,tradDJ .. llO'I tm:a.4 

An All&tltA study rt!:vaolod evidence of 
the eiToct of dillCriminalicn by privalil 
aoctor custonUJrs eci prime con1mclors 
Oil minority COIltractin& gpportunilies, 
The study found that 9:) pgrcent of the 
nrvvnu& received by minority-owned 
firms cam(! from the public f!9Ctor IWd 
only 1 pi:lm)nt from tho private ~tor, 
In sharp oontrut, the study foutld that 
nonmioorilY Iin:ns :rocQive only 20 
percent of their revenus from. the public 

.lMIctor and 30 pft'OOnl from the privall) 
sector. lin In .ddition, tb6 ttudy ro~ed 
ilial nMrly h.lf of tho bladwOWned 
fimls worbd prll'l"t'/Jl'lly (Ot minority 
customers. and minority finns m.nIIly 
warb,fin a joint venture with /I white
owned 1itm.IOJ 

Cw.tomer ptejudit1e5 11M $(ltnotirncs 
grapbiGlllly 6XJlnUIS8d. African 
luneriCllll bUliintlSS owners bl'IV(I 
"'pGrted arriving at job citM to find 
IIi31'S saying "No NiggeN Allowed." (01 
and "Nigger get Ol,lt of hare." I<k.\ ()ther 
potential cuc1omenb!'lw limply refulWld 
to work. wUb a business after 
dilCOYoring tllAl Its owner ill II minority, 
In a lOalDl tlllC.¥.'AiDt1n', a blAck business 
owner IITriving ala hom..,..,ile wes told 
t() l..,ve by /I whrtl) customer, who 
commented ~y()\.l didn '( tetl rne ynn 
went blad: and you don'\ wund 
blad,"l!» 

2. Discriminlltion by Businus.s Networks 

W II1II. mlflDrlty fi:tta.*'j; n.e~w 
Si~ for I>4n<II"ilr BI/lm-of th.t SlIP....... 
Cowt ~ilIth,CtryaJlU~ ... /,.1.. 
0-Co,' I1IIotrinJ ~ tiIot ~md 
.'IInfitmaI s.cumy s...tx:unm. at1M ~, !I'fI 

~I~,to..:Co~,2ds-.. /1.1 
II<NQJ ~I-.....t I$CIat!.o McliNI; id, II t00-10l 
(Mil__ of E.R. Miu:t..m: /d, II tll [m.ta!IeI\IlIf 
Mtl!1.I..1~: II tmJ III ~.o.pifDl 

i 
I, 

-..----.--~---.----'.--
nelwork$," 107 The$.(! netwj,),ks con field 
rompelitiw odvl1ntages. beCiiuselhey 
5eFVe as conlhtits of intomUlllor. about 
upcomwg job opportunities wd 
I'm;! lillto 4ccess (0 the dct;i&ionmakers 
(a,g., contracting offioers, pritrl(! 

'COtltnlctOr.l lunders, bonding agents and 
6\.1ppli~t'$). Simply pul. in oontracting, 
access to information is • ticket (0 

success: tack of information can be- a 
. 'pll$$pon to failuro, Networks (Old 
contacts Ciin help a businass find tho 
best price on supplies, facilitate II quick 
loon. foster a rolatiolUhip with a prima 

. contraclof, Of yield lniormation aboul 
·an upcGtni:<g coOtract for whid the finn 
caD prope.re--ell or which !ll;nV1! lO make 
th(l' firm mW'U competitive, 
'. What tramf0J'm3 the mere existent» 01 

-.tabli:;hed nalworq into bruTiors for 
asilwrity-owneu busltlesses is the U1ari 
to which they op&nl1u to the tll<.clusion . 

·ofmwority momoorshlp. It ha& t-n . 
rocogni:r.ed in Congress that private 
actor business notworks ~quenlly ant 
off·!tmits to mll)(jritjes~ "institutional 
waJl!sl." lUld "old.boy nelwork(s)" • a 

m.ake( i it exceedingly difficult for, 
minomy firms to break into the pr!\'ate 
comruerc;al OOCi:OT," j(i& Parallel 
d6Scriptions appe.v In numarous $tate 
and Local studies, j(O> Ultimllltl'ly. 

,. 

l 
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e:dusiQJl from business nolworki 
"l$llAte{s minoritiesl from the '~b of 
Utlonn.ation· which flows MOund 
opponllnit;es" theroby putting t~41m e1 
• distinct disadvMlteSE mlWv{I to 
O<lIlminoril), finns.llfJ It! govemmol'1l 
contracting, this disadllMiege 0Ul 00 
wJ: "(government) vendors whu do get 
amtnlcts. experts egroo. have- obtain&d 
~ bils of information their 
competitors either ignornd or cOllldn'l 
find, '" " • IOlnly the well connected 
~ive."II' 

Rilstrkled access 10 bUSlotlSl< rmlworks 
can Particularly disadvontugc minorities 
in the plu.ning S111ge-S of Sov~mment 
procurement. in destgnint contnlcts for 
,public bidding, ,genuos commonly 
consult busint':$5es 10 makl)' ~utt \hat 
5pCcificaHons maTch I!Ivllilohlfo s4lrviCtls. 
Only birldeT'S who Itleet the 
specifictlti{lfts may compt;'IQ for the
contrnct c.nd tho exclusion of mlnorlty' 
owned busioef05l'1s from pJanning al\d 
oonsullal;oosan l&.ad to spoclflcatiMs 
that are written ro carrowl), ell 10 
t:x.dude minority bidders.' U In 
8ddil.on, {!Ie fallur(! to consult minorily

M",,,,,h "wu lhe m&< ~ ...""dy :ilt'd probl.",'· 

U miJmtily lIr.d wumcr._ntKIl'lml4\ Nlli()M! 

~c~~" Th!titiiivttlm¢{ 

~<md ""<!ffl<m~IWs_E.mMJUi""'f 

."dRC!ycJ fiqr-nfb-H (J9Sl1 itS flC't"!l'Il 01 

1tw~_wdprob!tom1tnt.killl\ml'l , 

-.lII;".n.,c '<>ld.boy' mT".vrb- ,!. 


'''"th>tf=i' $lUlU". ~"" Pq_Co:_ He f,lll 
_{5I1>Q., 1~1)1 trmd~ lhl! dUlf"! «>;01'1'. 
~1idI1ln' to ....... ( ....... d...x·mo<>lh ~IIM:!.I 
...u-1 10 bo!:IUp?!.mm!•..:j b;< .ffi.rm&!jn~i;:m 
•• ~ _ e,-"I)' I.Il tim.... of p".....t'T Sw 
Na-ticM>&1 EcQI)OW~.a-cl:i ~"HIJ, 
~ity rmd I,Jtil,wr....m 01 M,incri/rmtd W<lm../I 
"""-:t S...:nu.l £n1~/TIrinl' ITt Ill.MUR/;Murru 
.om Ifuo"m.. Au~14 {1t901 lljndil\llMI 
mm...;lil'l "Qm tQ '~Qd mueh _lJlI'l• ..".d 
--,. QfI ~kl\'liQ8 betlll"'l.b.:y dQ DOl \wi" 
eo4bIG'-I "'.I'oIW(ItQ Uld rtpUI.tlIl()/I'''J: 1oiliI0000y 
Bu.Ii::w.s EnI~:i>riNlAogll ClIIftl'lN wd EdUCll.JOO 
f .... d . .r\n D::umnofilln 1)1 Mcrkfllplor:r 
Dl:$crut;in;WQri in O .. mQm Cou.":Y ta 11 ~1 t Idt!Di 
-1l<imI!m1l* ,U\!O&&liQIU llitl blu:k eontl'J.Qon· •• 
iI:olmed .,., bid ~\l.nltw mocll I.I,r 1hI.r:. th,tt 
wbllllmmjRU"",.1h11 Ut tad rnlO!hot 'sood aid 
iooJo' ~"'''J. 

... KUI.: Ttwmj3<lr.. T<rUng 1m. HMd;)CM (},.t "f 
~I Cl;>mlUC'U, 81.ld EnlarptlM liS' !lw31. 

". Thh U KaI!ll:pllihitd by, lot ClWUplt, . 
~l)inJ Ihtl \>iOOom Vlu.n .... CWI.tl.n Imanll
...... p:od:\lct.o .n.:t..l>I,OfIl r l~ _!'It _p«t:I.... 
~~.<kptheI~Q nJlWrit'IIl* Wt 
~ flnIu QUI ",.1, pm~~, t.9d 
b.mdli1>l ~ in\<! l.vp _1!'1lht! tmdl 
m.irlcrifJ~ tcmptnl_tuCOt prttf_ SoiIt. 
li'b ft.R. bp. Nr;, .'Us. 10:t4~, td s-. ,. 
IlW4J !d~~oor.l!i.I.nm. . 
~II' ·'conTJiICU I.n\u-u.v~ fQtk..1 
~""'SB·. _\ltd b. ~ tn pm!clp&l.l~~ 
"l'panvQ(u..~); Mu!u> TIllttlan AlIo)d.tw, 
_"""..ml) ,Yu.ufclpoJ tltihty bt.d.rict:MIWBf: 
OOpanrySlucy 1461\1191J jr.(lHll.g 11'1.1:. tn m.tnr 
U>.toal'A.l. am!ftl!t ....d!l~II.lXU..,. wrL":W w 
............!r tllll t,lan ..... oml)', It'" r_"mll.'>Ii: Qn 
dQ-1.be job), Tucll.farboIt ef al~ Clly¢{Cm(;i1!naU' 
er-... Sfll</.v t$l {la91t("f'rIxjucu ,p~lfi.d .~ tt.. 
Requ..., 1;>. h(lpoNlls __ '"' n.umw t.b.t! \H'IIy o~~ 
romJ>U'~ 1M: b,d uclu.rl\tt! <ll.Itrlbl.:tlQn of !b~ 
procillCl lPA£i~w coulo Mtifty lb. Wnln<:1;·!, 

I 

I 
I 

I 
I 
i 

ownoo buslneSSM during Ihe planning 
'148')& Qf procul'6ffienl provents them 
from mobilizing resources for the 
upcornmgC'Ompetition. As a rommJnoo 
of Consroz,s recently reported, 
"lmlinomies "nd women are always left 
OUt in e.ny und of design or plfUUling 
phase for these projects, !lJld that is why 
wben (they) first know about them 
"_. • it is traditionally 100 ltIte to get 
ilhmrl forw.. and resoUICO' togetbor to 
t'(ffict." "l 

3. Discrimination in Bonding and By 
Suppliers. 

Tbe compctitiV(!ness of hids on public 
and prlvalfl contrncts is 001 determined 
soLely by the bidder",s resources. Rather, 
oolOpiltitiveotlss often hinges 00 tilll 
ability (I( the bidding company to obteln 
qlJalily ~rvial5 from bonding 
companies ilnd suppliers at a Calt prlce. 
Here too, di~rimination pla~s minority 
finns at.ll disadvantage. 

AU COntrnclors on federal 
constructiOn, maintenance. and repair 
contracts valued at over S 100,000 IllV 
required to secure So surety bond 
gtlfUW11eeing the performance of the 
oonttllC!,1 I. To obtain bonding, most· 
suroty companies require that" finn 
prosent a record -of -e~p6ri-cnce to 
!1.\,ibstlln!late liS ability to pcrro:m the 
toh. This mandate often lands minorities 
in the middle -of. vicious Circle, Since 
1'1 history of discrimination ha$ 
pt(lvenled many minority companifl$ _ 
from gaining experience in con~ 
they amnm get bonding. And J:inoe tiMy 
cannot get bonding. they r;::aQ,n0l sat . 
6:tpe:rience, As Congrusshu mcognb:cd. 
this diillmm.a "~to~dl'l 
equHable minority btlsinlJl;:!! 
p·lll1icipation in W&nI.l conWVcUon 
COlltmcts." lU . 

CQngress also has reaJiud that 
minoritim: are disadvantaged by their 
exclusion from business notw()-rkli that 
facilitate bonding, because "firms lend 
10 give performan~ end payment bonds 
to J>&ople they aL'1lady Imow and not to 

,I> !-lit Rep. No.. e70. l\13d Col'll., 111 s..... 1:1 
Italltl. 

II' oI(IU,S.c. SS zro.-l1Oe-, 
," UM~ Stll•• C=g....., Ii'.ot,../ Campti/iliff 

II) Mu.only S~...~sidn R..pcrr lilt'" $pcoour.l.:.s 
~cfRt~kI~, b),w.. Coni".<Iip.nol 
T441. r~ on Mmont}' S<Ii,JWdn 1. IIQUI. s.. 
tJtotiJ\. Rep No.il10. I(lJd~_ld s.... H 
jl9f4j !"lIW:»I"y ill <>I>I,ill hcaUlht b _ ofth.ll>p
thrH ruWl\S lMt "'"w mi!lQtil' nn.>1l __• 
hi" difficulty p"OC1U'''l u.s.. t;.q,...-nwtf>l 
roa~~);.u.m.nry ."itm:" PmtiC'ip<:lIi;:m ill 
D.-pu:1mrl!J ;.{ 'l'tuntjlPl'/1;l{im; F'tfJj«!U' Hll;,!npg 
Ihjcl'! Q 5<tbu>mrn. >:4 1M Ho .. nComm. 011 
eo.-~f7"~1!f O~""!i(lnf. \l$14 Ccmt-. hl Seu. 1S'iI 
(HoMI (Ito_lI\ at SI'l1lImtIl !Mow/l) l"Vinl>tll~ 
~veryDn.. o:m!l""'f'!l wit.... th« m\t"lQrlt; eo!lltll(j:,~ 
ind"'!ry' •• 'Pf'L"e:-.;ly aw-$1hl: 'lilt(: 

boodi"S I. OO<! "r tb. bie.gelt oo..l.Idn tn lht 

d;,.~tIOpm'a! IIflU"wrily CIrm,."'J. 


Ule new busim."Ss pcr&.on, e~pllci~<jf 
the small business owner i~ a y~ O~ 
of a- racial or ethoic mtnorHv,"1* 
J.'urthotmorn, Congres~ hu co~d 
evidll1lce indicatins Ihll\ bondq 4Ig.tmts, 
like \(Iflders, injoci rocial bills~:nho the 
bonding process. 111 Evidonce 01 
discriminetion in bonding alsl) ~ been 
oc.cumulated In a nwnoot of sIR.aw.d 
l()COi studles.HI These probletttshar.w! 
med<l minoMty lrusil\C5SC5 signih.aunly 
less able to ,ocum bonding on tIIf<U'.I . 
terms with wbile-ownoo firms Wit:lh 'the 
"me clCperienCelmQ crodcnu.alt. &:;m 
exsmple; 

• A LouiSIana study found th.!
minority !'irms Wi!re nel1tly t-witr filii 
Ull)ly to be Nij(x:teJ lOt bon~ t1mac 
times mom ukely 10 be rojectad _. . 
boodingfoloverSl million,"''' 
avenlgu wem charged hi.glw J::lIIiIa tat 
the IIIUTte bonding poliotls thu ~ 
firms with the same exp.eritnc.~l.t'. 

• An Atlanla study found th1!166i 
p<!n::enl of minori.ty--cWlloo ¢O~on 

II. Klt Rep, N» 87Q_ lDld Co~ ld s--.. ~ 
IHhl4t. 

,., S"" Dlf"nm.tl(Ibol'li1l Sul'!"l; fla1l~' 


HMrrnglH10t't I/o.,Suoc.""m, O/lA/'Mf'I" 

Enn"pme, f'fflJl'r:>/: t:\II!U UrOO1I DtN~I"fJo'.I.tr.l !lfTI", 

Ho-u"" Co;.mm. Oil SmaI/8uJ'I't$$. lOld ~ .. ~'1 

s.... I (Ifill {4t.l<!m.nl b~ IU'p_ I(WPjli Ie- ~r.tInl 

(''SI.rall.&rttkit ~tl. oonhr'. ~bili')'-D :>io.lI~~ 


ttbttrf.t? c:r.dit do;;;lIluru. '~d • •u"'tr ~'E1t!r or 

il1Il.l.lluiIllWril!IT"a-p.ob,j'l1 01 inj~lin8 ~I 

~QII !.!:uti lbt t."...LOJ! pt""~h"'" --....."1\8 

i:aclwJ:'J; CIty <1/ l1k:i\tn(J/ld ~ .1..... C,.,... anrp.:.~1 


f111W11f~;H.o"'1I8&-fU'~r~Suk_ "'" 

t/16cn otId Mm(\f>fy~ Sumn,r-e';." "'hl 

cjws.nIll>:Cmnm t!n~m,,1I8i!..n..u "'H. 

~,Zd s.m. 40 !i9VOlllUlem..::1 <>! ,,--. 

1IrtmrutfJ.14. -I. 15s-R. !tW~mM! "f~.:i 

1iIowf!rI1; ~~ l1"..ntu Sri-}"'..... ..,.. 

TRmSp01f.uon t:'l:nI«t>oI:l>m> Pro~ IJ. l~fI:' 
ScfotlT'MS• ."".m__ Pmc.._M,~l! 
q,ruJ Minamy DllfltP<ut' ~ftJ-;"ruu!1 cf dot hIo>IIU' 
Qmm" Of> Smr.U B<.l.ttlltn. loot!! c..~8. 2<1 s. 
IC1 (1il:"~ (S1&tfl'n$nl af Mvjnrit H~wuj 
('UlllQimltu..xm .pltllt ""om'" ~l!d m,"""""';11 u... bomlli!'\fllNJ'lf! i..... i.t' ?'PHj~~n. 

." SM Dlvll>Qn o! 'dinah! ,,,0: "'/f""'''' 
n .. tln... ~Y.lul'mM\t. Oppct1~;"~.' v.-n~." 
5tudr cf1I11C!7J (,Ift/j 5eo:u(J, OJ"::nm,,-M"'" ~ 
ta Go\tt!tnmt.r!! Cn;>lmttmg <II 11,..... ;"{~ SUDa' 
£".~\!I'v. SUml!"4t'l-" 51 ~1 S':i2) (r.".ir.~ ~h~' ~r 
",!ltItn.ot hlrpO!1.d "'p<lCiGr. i,,~k~,,~. ul r.gc.: 
dl&atmlnlli¢f\' •• in Jl1emp"\ln~ 'c wc:~<'t 
ptrlOlTna.nOl 00t1d."1; "'.donal r~n!lf ""~ J(~ 
A.»a..:ltt ... n,! Ulfliulian af M.n~r.I' ~n1I!l.(.mr"· 
Owr..d B",in~u Enltrpmtf by 1I1~",~<I,,~ • 
ttll.112 {J.."l t99Z1 (nWlv 50 ~rCtMl col ~!)' 
bWlIn_ rtporl~ upcriem:ing oondin~ 
libCfI.m.iNlll(l"l; N~li"NiI.Econo"',~ R~._..!l 
~111H. rilfl/ftihUlI;n" oj Mm(lil" "f'" 1I,'"'1'l'n. 
00m...J Bu.ineuv £l''lltrprif.<'.by w'!O CcuJ~.' J}l, 
Itl (M.ty '"1J (l>O!itlg !,·o.:!mn u! !~'n~wl 
dl>ctmi""',;~nl; 8o:atd a~ EduQliN' o! 'I'_ c.~, ~j 
Cbloqa.lIr/Xlrt a,l!~mlng Cal'",,-, ...".n O.I~ 
l{C\'I.M PlDfI ftx ).fi"anl;. Ill'd I-I-on~- f'~.,_ 
£tflt:qll'illft EC<H>Cmk PlJr!JC'.....!JDr ] 1 b .1 ..... :) 

r'&ndlll.l~ ~1":;!'Hl~ il!<l Cii',:r ~ .", :'",. _"d 
()! dtni~ whh the ;itt;';"l! tHo''';:' M;~" ~:.. 
J\)bj"':Ii ..,.~J; MJlMIl! l,n",,\[, ,0.,.."" .;., , 


s.u~fll"M"fI''''p''IUIlIj/vD"",,, ";\1'1 
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,.... bed t-n ft~OO lot a bond in the 
lIIIIIt_ttu.t)'Mft. n"pttro'Iml o,thOiJ(/ 
.. limited tbmBRIlvus>o.clu$ively to 
~ that did not noqulN; brroding. 
_ na:r. of th8m had unlimited 
~ capltcity. liy txlOttMt, leas ~. 
"''''-of_ty II",,, had 
w:timitAld beDding a~city. lZO 

Anott.r r.ctor 19Itrictlng the ability 
ol~~to 
Q(lIIbptM in bath ptiWitG and pubUc
u.mnactineis discrimination IIUowina 
~·atiaority subcontra;:;ton; Md 
c:munaun (to g«! spuciel prices and 
dUcm.mt:t from SUppUI'IT'$ whlch 14«1) 
Mt~leto iminorityJ ,
pcm;hllMTS.•• loll Thi.s dtlvue up 

-4.'I':tticlpDd (;(nU, and lhtmrl'o.rc tm; bid. 
iarminority-owned b~ A reaml 

. M:mtJ nponed that 56 petUlnt ofbled 
.. ~~. 30 JWl1"C8Dt at H.i~1c 

0IW'lVfl'l. KId 1.1 pen:eDI of luiim 
bvt.U!m 0WDI!mi: had experienced 
kftawn i.nmsn<;es of dis.c.rimin$tion in 
the &:arm of hi:gber quotel> from 
,wpplien..w Numerous other $ute and 
local ~e$ heY!! l'iap.:.noo similar 
~1:lJ 

. 

.w o.ne glarl.ng (;,Me•• firm In Goorgio 
:began teodlng white empioye;n:; to 
purcbaso fUppl!tI$ posing 46 own,,", of 
• whitt.H1Wnoo company. The "whlt... 

front" routiaely t'IKleived quotilS on 

.uppliM that were IViQ thirds lower Ihen 

!bOH quoted to the mlnority-owned 

partont company.l:H Another firm 

entered into _jolnt 'Venture with 1\ white 

firm and oad otm.lnftd quotM from the 

&arno ruppUer for the lAme project 

When the two Hmu compm-ed the 

quotes. !.bay dltlCOV.,nxr thAt thoM given 

to the m.inori~~<:d firm were 10 

much rugher th05e ~\I(jn to bls 

whitlt joint venturo partner that they 

would M\'9 4ddf>d <to pm:nnl to th$ 

final cantMct pri(,{!.I1:S 

C, Evidence oflhe Impact oJ 

Discriminatory Barriers ou Min<Jrity 

Opportunity in Cantroc:ti"8 Markets; 

StaW and Local Dispority Studies 


In twmt YeI'll'&, many lIta1e and local 
govemmenll bAN underteLm formal 
litudius to dtMnnine wbethnt there is 
evidtmo; or l'fIcilli discrimination in 
thoit t'&lavmt oontnA::ting merkots that 
would Justify the us;: of rac&-COnsQous 
l6tD6dial mHSUl'e$ in their procuremont 
ectivitiSl, These IItIJdies-many of 
which hav" boon cited j.n th~ pro\'ious 
MlC1ioa. of thi.wemonmdum-typically 
col!lain DXltl1Uiv(\ stoll$1.ICilI analv1!6'S 
that havtl t'Qvoalod gross dlsp4rHles 
between lhfIavoi1.6bili1y of minority. 
owned busiJ:ltliOMS md the UUtiz.atiOll of 
such bWlinw, in mle and local ,. 
govemmentpt'OCUl'Oment.Und61th•.;, 

gen&mlly conUlin uw.::dotnl «vicience 
end expert opinion. dew.iloped In 
hearinBli, .mrveY6. and ",port~, thel 
bring the itllti.ticaJ e'Vidence 10 life &nd 
vividly iHuflrat& the effects of 
di$critni.wltioo. on procurement 
opportunities for minorities. 

Th6 fudeflll government obviously 
purchases some good, twd Ulrvjws lb. 
ate and local govemmonu do not 'e.~. 
'POQII &bun}", nlIvlli w&J1bip&). For tht 
mmt ~. though, the federal 
pemmont does busineta: In the $Orne 
contracting marhts as litale and 10Clll 
govemruenls. Th&taforo. Ol'e flvideoce m 
.lt4te and IQCIL\ studic! or the impllu or 
dilCrimtnatory bourlet'S to minority 
eppol'tunity in oontn.cting markets 
t.Iioou.ghout the country h relovlI.nt to" .. 
qUMti()1l wbotber tho federal .:;' . 
government has II campalliDg inbmtd... 
tllko romedial ection \n its own ' . '~.-. 
pfOC\.lJ"Qmam activities.ll1 Aocotdingly. 
the Justice Department asked the Uman 
hutitute tUI) to analyze the statistical 
findings itt thc studio.s:. On the strength 
of the findIngs in 39 litudra thllt il 
consid1irod, UI has rotlched \hi! ' 
fol!0\\-1ng conclusions: 1U 

• The $!\1dies show und.lil"UtiliUlliotJ 

by $101e and local govemments or 

African lunerican. utioo. &ion lind 

Native I\rnerlcan-own&d businesses, 

The patttll:n ofdisparity ocmss 

industries: varim with racial and ('Ihnl.:: 

lY"upl, lioWl!!Ver. tho median dispanty 

figu.m ts1eulated by Ul domonwat¢ 

Uiaperlties fur all9thnic groui's in fie1J 


'industry,IN 
'rules ostabUIhod by ilia SupremeCUllrt".:·· .. Minotity"'OWflsd busin~$ receive 
in its 1969 Croson tkx::ision. whkh'bdld 
that afi'mnaUwection at tba.tateDd 
locnll&~i ii rubjoct k) Itrir:t et2Utfny. 
wch di.pMitietcan Ii"l'be to an ' 
in!erenm Of disaim.i.n.etfQD'tha,t can 
serve as the foundaUon or~ 

. CiOnsCiow. r.medlal m6MUJ'US in 
pfOCUJIe11leln.l» The aludiu also 

.... ppu ....]; OIycf~cn, PI,Pltrity St<tdr 101 
'tHI911 ,cltln& ,""1I1~. eel dl~IInlN'Ofy pricIng!:
-D·r wm.. a ~..City <>I $( htu;b<t<J 
~Sbtd;r»-ce:itt90ll~~\u>nby 

'cviJpllcn W ~ pw._rllml."lOrlty... ...,..;: 
l:t<W_l ~ 'lIwit1i ,IItl:IMlIIl olib,"i; MucI" 
l1iIimaD!IaItlc1ItM. Sitc.mmtNee MWlicip<ll Wi"" 
~, M'/Wtt£ Oitponfy $f..dy U:'-'3 (lV!IGj. 

"" 1k1:mn.r. Marah&lL ~hlic P"Uq "rod 
PromOOt.1fl of M.im,my !conilllw;; Drtv.k!.pmuII' City 
'"IlthnIG aDd FtiJlon Coonl)', GImgio Pt, n. n 
(\V\W!), 
.~ BBC~t.odComuklC&,1i~ 
~ $wd,: Cftyuf fA, V!I8IlIIX-<w itll91:t 

_Uo o-:nbilll wbl:f II t.l~_ iI>t tbot l'Wemmet>\ 
t&.ubllsh • .......dW ~QI.ln I'McI.rfllr"rcJ. 
u..Court hi o-m.M.Id 1b.1 "!...u..... thuc if • 
tl&n!/k:.... rutlltk:&l dUpo,rlty t..twMn 1M ntmtb.r 
of~;U..d ~rCC1lll'&;;:"'" wllUq.OO .1>1.10 
~ • ptU'tle.llu WVw. tMI \b mUaMt lOr .....:b 
er;II"lIiIdOt'I ach.Ia!Iy ~d by \lo.e \tQ"If,."....,nll nr 
-th.1!""......... <lI.1 pri_ W<lfl.t=I'&, lNIi.nnsnmce 
or d1acrimm.Ii(llj cxd....i.oll ilI(I\Ild all..," 488 U.S. 
I: 5Qo';i, 

on &vt:lrtge onty 59 cent. of $ta:~ and 
local axpendituros tlur.l tho&C :"l~;~ 

<tJn,. ltutiJu.,...t..o 01 poitIlto.lAr t.!~_ 'll 
_InS 1M tOlllp'IIl.n& tntl'tUl tOI 
QllIsrauIOlll.I!,"Hy.O:'.ud .jflMllHvt 1C\1r;r, 
_lIfti ,II pl'Oflram.o 1...1 pn!"io.lod~,..! ! ... ,d~ If' 
Il&ll' &lid :<:<.tl ~ for 11$1' m Indr,-,

'"To Oli'" til hat .-nhmw H of Ib, IIUG'" 
Ultim.mh, Ul ucl",~ l1 chbrt ~e ;';"';!;ff" Ircm 

Itt _IY"',1If) ~M pulId. wt tb.ot.t 11"oiu oM 

_ F'l'lltli d>spu!l;' n:h'l:do mil 1"tl:lIoIII'H ••':1 of 

,_1_1 'lJnltlCll'>Cll or IlUliIIbor "r IXlnlru:u: <'l<! 
_ ~nl Mp.t~_lll by InduN)'; or do nil' 
p-.a1 dbp.uily mill. bIMd ol'lllo~rnm.m 
O:OlllAG'llr>«, • 

l1'>un Ilvdlnfs of UMtrutULuli!lJ,.". pt*dlc.l.,.j. 
1111 two dlff.llIu! _W1II" lilt fMditli ">lPI1'1) 
1111.0 IQ'<).ft.1I ~'ldj.. tl)d 1M p6t~I\! fOJ I<udl" 
IlIp<1rtJ", 'Ubof1U1I).111 ~l)(jmll1ll.%.all::.m ;dff'l1n.>l.' t 
dllpultv a>t\o of ~WII(UI~. A dJ'fIIIJ'h\' ';Iio b 
lb. p~iOl> 01 p ...........1£OOtnttm.. ·llItf,,, .... 
by millorlty_d fuma j" lM prop.mion cl 
.~all.bht fil'l'lll Iht.\ ..- mloorll" ... ,.,.",..:t TbIH, • 
d~l~ I'tI;O of ,u Im:liu!e, U:..: \)",;,O_l 
~litd by mormbtn "I a mlnmily 8t*""tI 1ff'000j".d 
\\'Illy IQ !anti of ....~ dollar UV-C1fG \.:l Q<:; 
t!!m:Itff'<:i 10 Ibtm .....d.m tn.i. ,,,,,Iani!>,,. V1'l 
~<n&$ oJd"p",ify do "01 cbans<> lulm.n: .•liy 
""'n IJ).IIh, .. II I~lled to " .. diG ",,'b ff'Hbtl. 
~ nll.,..,"<lH IIi aln(n.ru or h1ah ~".II'h'!M in 
11«(. llll'O<Xt i1U(.n~lt. lbe dllp.u11i' DI':"''''O 
'VlJllb:!i,y .lId \llfHUI,i(m "'al YUh': ;r, ~uci,¥! 
IMli""ct•• lArp ""mb..... <lf =;racto. 
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-..Jd hoe ~:qMlcted to f'IlCQiVfl, based or. 
-.uavai1&biiiIY, The m!)disR 
dtspuities wry from 3Q OlInls on the 
do..'lu for firms owned by Native 
oI\.I:.aujOl!)$ to 60 Cflnl$ on the dollar Ior 
Iitn:ts qwned by I\sIWl-iunericans, 

.. Minority linn!> e.rt'I undeNlilized by 
..tate.llnd locnl gQvemmcmts in aU of the 
i:lI.fustry grou pux.uainod: 
c::c.:.stN<:tWn, constn.lction 
$.Ibcontracting, goods, professional 
.-vices and cathor sorvices, The largest 
4li.s:pmly between lIyal!~biUty and 
-.tifiDtion WII5 seen In the c~tegory or 
..other !i!!rvlcj)S," where minorilY firms 
ftCrive S 1 cents lor evcry dollar tbtly 
~ eXpe<:fttd to receivo, The 'IUlatJest 

.. 	 4:iJ:perily wu i..n the celcgOf)' of 
~an submQtn.lcting, wbem 
lainotity finns dill mct)ivCH,ml), 87 cents 
for .... ery dollar they 'WOuld bCI expected 
!xl receive, 

An important t;f,lJ'QUary 10 tn's 
finding!> iS,the axperier.to following the' 
Supreme Court's 1969 mUllS ill Crr;$(m. 
kI the immedillie lIf\:ortnath of that case, 
""le and loc.aJ gO"'llmmom~ IlCIII~ back 
or elimmated altogether affirmative 
a:t:km programs thai bad ~n adopted 
precise)' to overcomll discrhniMtor), 
be.rri.ers 10 minori1y Opportwti1y Illld to 
CXlIlnICt for chronic und(lrutiUtJltian or 
.mont)' Smn As e result of this retreat 
.... affinn.ative .ctlon. minQril)l 
JMtidpation in 'Ultoand local 
prt:Ql.l"emonl plumml}li1d quickly, To 
dte;ust It few examples; 

• A.fter!.he <;J>W1 of .ppeals d{Jcision 
it! Cruso.n invalidating tne aty of 
Ridl.mod's mlnnrily business program 
i.e, !:;'~ ~ m';"ority par'!icipotion in 
I:IrIlllU'.:.iPl'l] ,"nstrualon contracu 
dtvppvd by 93 ~n!.uo 

• to Philadelphle. public wous 
subamtractt ewertled II) mu;ority and 
wtll.'l'.Wln-owned fums declinad by 97 
ptI'I"OIUll in ihe tim full month .fbtr the. 
city'. program wail ilUSpwded in " 
19!I').UI' , 

• AW'lIl"ds to ml.nority..owneO 
~ in H!ll.shoI'Qugh wunty, . 
fkrida,. feU by 99 ~~nt t1ter its 
~Was drud dQwn hy. court. tll 

• After Tampa $U$pended its 
pn;ognu.ll. participation io dty
Cl.'ll.rt.ractig decte6&ed by 99 pen;nnt tor 
A.friam: 1\.I:nerlw.-owned bnimJ)UM 
.ad 50 percent for HUpani;;-owned 
6no:s.Ill i . 

.. ~~sion ofs.n fMe'$ . 
prrogrun iti 10!l9 muited in • drop o! 
~60 ptttau'lt I.n mmorlty, 

""'I.h'!.hlld sw.t!'.:ornml.ulQ:! 1111 M!I'Qt~h 
aua-o.~~lFinq!llfpim";lMl:: 

rnM. I. 

-¥.

w'" 

participation ill tlill dty's prime 

contrllcts. I ). 


Together, the inionnation io lh&$tel(! 
O1ld iOC1l.lltudies, and the impact of!h& 
o.&t·back in IIffirmali'la lIC1ion at the 
state end locallevoL after Croson, 
provide strong evidence that further 
demonstrate, the rompelling intel'65.t for 
affirmelivu action measures in federal 
-Pf'OCUNment The inIOflll8tion 
-documenta thai the privale 
discrimination dis(.:uued previously in 
ptrI nof thi' matnorandwn
discrirniu.tior. by trade unioos, 
employers.lenden;. su!>pnars:, prime 
o:mtraClOt'S. 8Jld oondiog pro\'iders-
ItI.bstA.ntlolly impedes the abilily of 
minorities to compete on an aqual 
rooting in public <Xlllttncting UWII'lets. 
And it those Ymll disaiminalory 

. bin-tat'S that impair mlnoritv 
opportuni!y in red$1ll1 p~ment. The 
infor:me.tion also inwcatln that, without 
affirm8.li...'tI $f.tlon. minonties would 
tllnd 10 mmain locked oul.o.f contracting 
rnarl;els. 

ThfJ information a40 belps (0 


illuminate wb.8flt IS that Congress is 

..uint! 10' redreSS-tild nene& whJlt 
inte~sts ere t;el"llcd-through remedial 
ectirm to federal procurement. Firs\, 
Omgress hes a wlTlp<Jlitng interest in 
(!xsn:lsing its oonstitutional power to 
rem6dy the itnpact of private 
di.scrimination on the abHlty of minority 
bus:in~ to compete in contractlnt! 
marKets that is refloct6d in th& stodies... 
~ond. Congress hat II oompelliDs 
intsn;lst in exattising IU COO6titutianal 
power 10 rndr-oss the statistical. <,. '. 

disparities reflected In"the.wdf_ that 
give ri$e '1) an iIlfemnoe of :..... ,. 
discrim!natioo by !Mfa and ItJc:al 

SOVilmmiUlts, QJ' at JUU:Umum suggest 

tMI th~~m1tsat$ _ 

Q:)mpounding the impact of private 

dis:t:ri.mlnation ihn;lugb ostensibly 

rurutnl procu.remen! p~cHce, Ute! 

perpetullte barriers to minority 

untmctlng opportWllty.m Finally. 

n··apt. fiQmOOlkl. « a1 • MBrIWllE o,Jp""ty 

5lmly /M/Jwt! Chyc{ 54n 1<-. \lei- nt, llt..!'iI 

(1'.19..) 


... 't1I, rolt of U-'f..cd 10Q11 SO"..........II" in 

~jll. ilIIlllttct!!\I "P1'Q1'!\lc,;I.lor m1:mrlt)' 
fi....., If _ dln!ctl} "d~aI~ ft.donl 
~'I.l!.l! .~thorl" N<:lplmu(l~ t.aenl fu:;d. 
tIIt&h .ffi"Ntl"""C'iitln hi th.", ~I'CI 
«t.\",ioo. ThIl ... pttIV_ plai.nly &N UV!IpI~ ...! 
u.. ,"~1I1~' l'O....r IInd.rth. 
F__tb Amlnd."Mnll';1 ~y.t.~Ii<m 

by ~t fJI,s l!lo:;.t! l~'IV!Imr-l'. s.. "'~nd. 11S 
S, Q,.t JUG "'c.t ISlowm... J., d.....otillll_ Since 
tb&l_ .....l,."d iaoc.i wmivct m_~!"UI 
l.cl:fHldlnMfll ki mI!jQfj1'Y 0j)V-:X'11mlt)" m a:1!I1J't<;\U,1
_itit. \U ...~Itl; tho t..d~..J 10 .. ..,._111 01 
blulneu. il ,111(1 ..,."... .... huit tw U'fU1Ulll"''' 
..:;t,¢" .......'lIt11J, III th.ltld...l I')"~,"'. OWl! 

PI'IlQHWI!IIII'1I. n..",fu:n!, tho.M .......ill't~ tOO ~lIbljl 
"II !lUte!.. QrCQIIg!'\IU' ,uI/lmtty UIl<!m- tho 
TQurtMllih A/Tl,oG."lWIU, Sft /d,,1 21 n ~.1 tso~t~r, 
' •• d.l~"1l",,) (lor p~ of IIM!'I:IM !ltlAlIgrMI' 

Congress hIlS a comptl:ling i:11<!fesl ~ 
ensuring tha! tt;(penrl~tu1'C;;: by tl'r 
fede~l. gOVl'lrnr~Hm: d? out inod1't11t:.nlly 
subsu:iiza1ha dlsc:nmtnlllion by priwtll 
and pUblic IIctOI'$ thaI is reflecwd t:a the 
Itudies.;111 Welt) tnni tu occur. the 
fude-m1 gov6rntl1enl would itwU~n 
• p8tticipent in thet discriminario1) 

thtough procW'llment practiC()$ ib..N 

servo lo W1htin imperllmtmts to 

ttlinority opportunity in na(iooal 

COAtrocting mArkets, . 

W_ Conduaiun 

As a nation. W6 U6ve made ~tHi 
progress in fulfilling the- ptOmiSlt 01 
r&d.1 equality. In contracting ~ 
truouShou\ the country, minoritils IIQw 

have opportunities from which tbey. :,"
~ wholly ,$hied air only. ~ 
ago-. Affirmatlw: action lll:oesmwun,. ,'. 
played an.importanl. part in ttuutory_ d 

.f{ow(lVer, the- inwl'trtation oompi.'-d hy 

the justice Department 11) date 

demonstrates that racial dlSCrimina-tion 

and its a€fOCls continue to impair ~ 

abilllY of minority-owpnd bus:msses w 

compete in the- nation's COtttructifig 

markets, -


Th.. evideoca $buws !hal tiw f«kr.ti 
go-vemment hIlS a compelling in~ in 
eradie&ting the effects of two kitJds of 
dil>Criminatory battiers: firsi, 
'~scrimination by employers. unions. 
.and leru;lars that has hinooNld the nhliity 
of members of racial minority groops 1(j 

fenn and develop businesses ns !lIl 

initial maHer; socood, dlscriminelloo by 
prime contractors, 'Privllt(! !\eI:~OI 
customers. business networks, 
wppliers, and bonding companj~ tial 
rnlses me costs of doing business for . 
minority firms once they arc formed, 
and prevents them from compelina on 
1m equal playing field with nonminority 
businessus. This diiCT'im[nlnlon h.u 
been, in many instances, de1iber.:lt~ omd 
0'14111. But it Illso can take iii mere subtle 
form thaI is inadvert-ent and 
unconscious. Either wey. the 
diroimination reflects prnCliCl:li tbal 
work 10 maintain barriers ~o equill 
opportunity. 

Tho tAnglb! .. effeclS of the 
. discrlmlr:atory barriers are documented 

in $COrM of studies that revenl slark 
disparities between minority availability 
U1d minority utilization in state and 
local pt'OCW'll'menL [n turn, the 
disparities show that slate snd local 
governments themselves are tangll'd in 
this web through {}stensib!y n~utra! 
procurement actions that perpetuate the 

p.Qw,r undu th. Four."ntb .~'ll.n!:m~nI tnert.' 
110 dHl,renCI het.....en p'oe"lTl~ ,n w~.i,~, ":~" 
nJitl~n.i government male•• c!ln'l)'uCBnn c"~:,,,e' 
dl'flCtly" .nll progum, in w~ich ",t r~I'.,,";' 
C(HlIl.... <.'lioJ) m~n~y thro,,&~ Ih O("'e.' t 

'''s... (.trnoll. 4$l! U.S. at .91, 

i$ 
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I 
di~imill.lltory barriers. The very same 
discriminatory barriurs that block 
contracting opportunities for minority
owned businesses at the state and local 
levels also operate al the federal level. 
Without affirmative action in its 
procurement. the {edero! government 
might well become a participant in a 
cycle of discrimination. 

Affirmative action in federal 
procurement is ~ot the cure-all that will 

I 

. i 

eliminate all the obstacles that racial 
discrimination presents for minority 
businesses. No anti remedial tool ClIn 
completely address the full dimension 

. of this problem. UlW5 proscribing 
discriminotion and geneml roC&-neulroi 
assislanCll 10 small businesses are 
critical to the achievement of these 
ends. But the evidence demonstrates 
thaI such mell5ures cannot pierce the 

many layers of discrimillation and It" 
effects thai hinder the ability of 
mirioritie.~ to competu in OUf nalion·s 
CODtnll.iing markets. Thus. then· . 
remains today a compelling intl'1"C.'>l ror 
roce-conscious affirmative action in 
fuderal procurement. 

IFR Doc. 96-13123 Filed 5-22-96: 8:4~.m1 



l 
• 


THE WHITE HOUSE 

WA.$HINQTON 

DATE:_3_/S_I_9_6-

TO: Affirmative Action Me·etinQ Attendees 
Monday 3111 .@ 4:00 p.m. 

White. House Counsel Marvin Krislov 
Room 130, OEOB, )(6-7903 

[J FYI 	 Additional backgroundl
reading material for 

o Appropriate Action 

o Let's Discuss 

Monday's 
meeting. 

o Per Our Conversation 

D Per Your Request 

o PlEase Uetum 

o Other 



I'QOPOSrID Rli:FORM OF AFIIlRMATTVlt ACTION IN FEDERAL I'QOCUREMENT 

"'",,'V(I-'"'' 
, - . 

• 

• 

I. 

• 

• 

• 

II, 

• 

I 

' 

This dQ<ument summarize. a PItlPOW for ... fonn of race-based affll111.tive 
act.i~n mealures in federal procurement that target assistance to minority' 
owned businesses th'oue" prognull' llial aid ,mall fum. til•• are OWnM ny 
soclally and =nomically disadvantaged indiv;,tuals ("SDS',"), The proposal 
i. designed 10 en,ure thu, ,uch prognuns comport with the SUprc11Ie Court', 
rulin, Wt June in Adaram.t Q.1O.)lOlctpQ. lUG. y. pwna. whlth held that federal 
rnc¢~ba$Cd affumativc action pmg-rams arc subject to the ~otlstitutioMl 
standard of strict l<:rutiny. 

The '1,l.!tiee ~rtment has ,reviewed the SBA', 8(.) prot:fam. pursuant to 
which. some federal oon'raCU are reserved for disadvantaged businesses that 
are panlcipant' In that pmgraD\, TIle 1:lepol1meotcurreDtly is defending tbe 

, 8(0) ProgranI in litigation under the Adarand staJldards, The proposed reforms 
dO not dlrectly address possible modifiCAtions to the 8(a) proeram. Huwever,
.llroUgll applll.'atlun of t~ 'benctlln""" llmltatlons dlscu.!ISed below, the 
pIl¥,>sa1 would affect .gency _ of 8(a). 

CERTIFICATION AND ELIGmlLlTY 

SDB programs .ssist small finus owned by illuividual:< that an: disadvantalled 
socially (,ubjec'\ed to m:ia1 or cultural bias). and economically (that bias has 
led to dCCrel1Sed economic oppottunitic.< compared to othe",), Applicant. to 
Ulese prugra/Us will be required tu submit. funn to the procuring agency 
verifying their eligibility, 

I 
Meniben of designated racial and natiM41 r.rigin gmuF~ prt..~tly Are 
p....~med by """,'e to "" socially ..d economically disadvlUlta,ged. Th. 
proposal doe.< not affect the... pre.<umption.. Under the proposal. nonminority 
applkont' may e.<t.lbUsh by • prepondemnce of evidence ., instead of tbe 
cum,.! clear and convincing standard - that !bey are socially and 
economically disadvllJlta,ged. This change will open SOB participation to 1110'" 
WIJ~eD and rv;,Hun.inurities~ 

I 
All appllcants to SDII pl"g ... ms will be rtljuired LO ,ublni! • I>.lrtificatlun frum an 
SBA approved orgillliDtion verifying that the: itKlividW1b claiming disadvantage Qwn 
IUId Control tho C(>mpuny OS <kfmed by SBA "'lUlatiO.... ' , 

i 

RACE-NEUTRAL MECllANISMS 

Agenciea will be required to llllIJIimw Ii", u'"' of l""hnlcaJ millwnc •• outreach, and 
other rue neutral mean, to increa.se minority opportunity and participation in fed....1 
procurement, tbereby dec....ing reliance on race-based mechanism •. 

,,

': 


http:increa.se
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• 

m. 	 ESTABLISHMENT OF BI1N!.."HMARK 1.1MlTATlONS 
I 

• 	 In order to ensure that ract.o(;onsdous procurement is nul used unnecessarily, 
benchmark" will he developed for each indu.Uy in which the government coat",ct •. 
Benclunarlc! will seek to mea,u", the tevel of minority e<>nttacting t!ttt woold exist 
.b""'t the effects of discrimination, . . 

.. 	 Bendunarks will be calculated by combinIng the avallabWty of minority fU"m$ in the 
industry (u~ine cen$\l$ fipres) with AJl Adju$tJUCul fur the amount thar dl~rifl'llnatb.)n 
h.u suppressed that availability (using a rcgro~!lion analy,ls similat to that ug,d in 
employment dl~riminQtkm euses). 

IV. 	 APPUCATION OF BENCHMARK LIMITATIONS
• 

.. 	 Wht\" minori;y parUclpatlon fall< hel/l'" the henchmarl<, • price or evaluation credit 
will be 3!.thorized for the evaluation of bids by SDBs and prime contractors who 
commit to "ub;conuact wilb SDBS. 

• 	 WhC~ SDB participatiotl ex(;O(:(b thQ benchml1tk, th~ omc~ of Fedcntl Procurement 
PoHey w;}! lower or suspend the use of the credit. When thal t.AAiUrB. the SBA 
concurrently wiil limit the H~ of the 8(1\) proVdM in that induitry by limiting ~rttryl 
speeding graduation. or limiting the number of 8(0) awards in the indu!!ry. 

• 	 The pm""..' would tIlabUsh • tlm.'e-year moratorium on tbe use of ",hting 
"",rutory authority 10 set-aside contracts for SDB'" other !ban tbrougb the R(a) 
prosram. Thereafter, SDB set-a,ides may only be employed In agency 
pructirem~nl In an 1r.tdustry it pan1cular condttlons are found to exist in that 
indu,Uy. 

• 2 


.., 
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THE WHiTE HOUSE 

WAS HI NOTON 

DATE:_3_/8_1_96__ 

.,:::tI[..;R:.,:"'A~F..:·T:../.::L(E:~=H~~~-D77
TO: Attendees ~--,. 

Affirmative Action-Meeting 3/11/96 
. 4;00 p.m.

FROM: Whft~ Hous~ CounseJ 
Room 130, OEOB. x&-7903 
Kris1ov 1 Gibson, Hayes 

Q9 FYI Attached are draft 
. materials prepared by 

[E Appropriate Action OOJ.' Pl ease 
review prioro Let's Dis(uss to meet; ng 
on Monday 3/1 L 

o Per Our Conversation Thanks 

o Per Your Requesf 

o Please Return 

o Other 

/ 
.,

• 

1 
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Civil RlelWl Divi.... 

FAX 

TO: 

FROM: sean Flynn 

PHONE: . (202) 514-6015 

FAX: I (202) 307-2839 . 
COMMENTS: 

\ 

Enclose<! are .two SetS of atrumatlve action tlIlJclng POints.. The 1st sel IS a broad response to 

CanadylDole, TIle seco"" set specifically deal. with tlJe compelling Interest supporting a.a. 

in procurement. 

Call with any qllMfiruUL 
, !" 

-Sean 

THE INrolt.MATION CQmAINlW IN TIns TRANSMISSlON IS PROPERTY OF THE UNITED STATES AND m 
ATTORNEY.CUEN1' P1UVlI..IJOIID AND CONFIDENTIAL. IT IS lNTENDlID ONLY I'OIl TIll! USB OF TIll! 
INDlVlDUAL OR ENTITY NAMED ABOVE. iF THE READER OF TInS MESSAGB IS NOT TIlE INTENDBO 
R6CIPIENl'. YOU ARe HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION, OR COPYING OP THl$ 
COM}r.{UNlCATlONlrs STRlCTLY PROHlBtTEl). IF YOU HAVE rusOfV};I) nus COMM1.l'NlCATION IN BR.ROIl. 
PLEASE NUTIFY US lMMI!DlATBLY BY CAUJNG 202-514-2151. 
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WE STILL NEED AFFIRMATIVE ACTION 
I 

The 'Pre~ident supports affirmative Action that is fair. balanced And effective. Tn 
Adarand. 7:of!he nine justices supported the continued use of affmnative action. 'The 
unhappy persiStence of both the PfllCtice and the lingering effects of raoial discrimination 
against minority groups in this country is an unfortunate reality, and government is not 
disqualified' from acting in response to it.' Dole/Canady goes far beyond even this 
conservative court to endorse 8 ban on any use of flexible, fair, and needed afflfUlative 
actlons regardless or how or wilY they are used. , 

I 
DISCRlMlNATION CONTINUES TO INVADE DECISIONMAKING , 

• 	 In testing sOldies conducted by the Urban Institute in 1990 and 1991. White males 
generated 50 percent illO'" job offers than minorities with the same cbaracteristics 
applying for the same Job•. 

• 	 The Urban Instirute's Housing Discrimination Study (1991) foood that Black and 
Hispanic testerS pOsing as renrers and PUrdlasers experJenoal diSCrimination In over 
40 pelceat of their InUlsactiOD>. 

• 	 A """",t srudy of lttortgage lending by the Federal Reserve Bank of Boston concluded 
that minority applicants were 60 percent more likely to be rejected for a loan tban 
whiti, males with identical chllracreristics (age, inconte, wealth. education. e!l:.).

! 
• 	 A wrute business owner in the construction industry receives over fifty tim~ as many 

loan'donars per dollar of equity capital as Black owners with identi!;al bcrrowing 
characteristics (education level, age, business hlstory, equity, etc.). 

I 
Last .year. the EEOC received over 90,000 complaints of f;IIlploymcnt discrimination, 
64.423 complaint! were filed in state aad local commissions . 

•1 
ANTI·DISCRIMINATION LAWS J\LONE DID NOT REMOVE BARRIERS TO 
INTRGRATION 

~ 	 We declared distrimination illegal in the 1960. but that move alone did not open the 
many doors to OPpOrtunity and integn>tion in our workplaces, schools and 
neigbborbOO<ls. 

For example, when the Univcf3ity of Maryland lifted its ~ion policies 
bllrllllng the admission of blacks, the reputation of the sohool's history of 
discrim.ination dissuaded bbck students from applying and led to a itudiHlf: 
body that was Ie.., than 1% black for over 10 years. 

• 	 AffIrmative action mad:s • mi<!dl<; ground between settling for segregation and 
impOsing draconian penalties no employers and others wbo fail 10 meet arbitrruy and 
often unachievable quotas., 

I 

I 
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I 	 . 
MlNORITYIWOMEN-OWNED BUSINESSES REMAIN DISADVANTAGED, . 


I 

• 	 In 1987, the average 8m" receipts for minority flmlll were 34% of that of male

owned fmns. 
. i. 	 . 

• 	 Accoiding'to 1992 Census data (only available for black-owned firms) the number of 
businesses owned by Black Americans increased as • share of all businesses from 
3.1 %i(1987) to 3.6% (1992) but their sbare of all bUsiness revenues remained .tjust 
1 % or total Ievenues (same as in 1987). .' . ..' . . 

• 	 The ~verale annllal sales fur Black-owned fltms in 1m were just 26.6% of that of 
nonmlnorlty firms. 

· 
: 

• 	 Women oWn nearly 20 percent of all businesses with employees and a third of all 
small: businesses but receive les. than 3 percent of federal contract dollars. 

: 

• 	 Wo~-owned finns face barriers to accessing credit -- 30 percent of such !inns use 
personal savings In fmance business growth and 42 percent use credit cards for short 
tenn financing. 

I 	 . 

POLICIES ~'ID PRACTICES CONTINUE TO PERPETUATE SEGREGATION 
I 
I • 

It Word-of-mouth recruiting and preferent::es for members of social networks. cunent 
employees or ab1mnl of substantially and historically all-white Instirutions 
disadvantage minorities. 

i 
~ 	 Ooe fIfth of HiUVard's students are admitted with admissions preferences based on . 

alumni affiliation. The children of Harvard alumni are twice as likely to be admitted 
as any• beneficiary of an • amrmatlve actlon- program. 

I 
OUIt SOCIETY REMAINS DIVIDED BY INCOME 

.. 	 On atera.ge, women with masters degrees earn the same amount as men with associate · 	 .degrees. 

~ 	 The average income for Hispanlc women with college degrees is less thao the average 
for ,,:hite men with high scbuol degrees. 

• 	 Asiall and PacifiC Islander Amedcans earn less than white. In comparable 
circumstance> when all other ciniwnstancc:., including occupation. EngJ.i<h fl""""", 
age arm education 4U'C controlled fQr. ' I . 	 . . 

~ 	 AfriCan Americans with profeSSional degrees earn only 79 pereent of the amount 
White mal., earn with the .ame degrees In the same job categories. .

I 	 . 

, 

I 

I
: 

http:atera.ge
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I 

BY OCCUPATION LEVEL , 

97 ~t of senior IllJIIlIIgers in Fortune 1000 indu~ and Fortune 500 compani.. 
are White, ' 

i 
i , !

• 	 The unemployment rare for African Ametlcans Is more than twice tIlal ot wblres. 

• 	 Black and IIispanic men are balf as likely as white moo: to be mnna8ers or 
professionals. 

Women hold 3 to S percent of senior level management positions - there are only two 
women CEO. in Fortune 1000 companies. 

AND IN EDUCATION 

• 	 22%' of whites have coUege degrees compared to only 12% of Aftlcan Americans and 
9 % of lIi'parucs, 

• 	 Two thirds: of all black youngstel'$ attend segregated schools (Le. schools that are a 
majority black). 

•AFFIRMATIVE ACTION IMPROVES ORGANIZATIONS 
I 

• 	 94 pe=r of CEO. stat..:! thaI affirnlative action improves ttleir ability 10 I'lnd. 
qualiflCd applicantS. (Organization Re$ource Counselors) . 


•

I 

• 	 &9 percent of the CQ\lntry~s mayors report that aff'itmative action aids: them. in 
ideoiifying relev.nt qualm.ati""" for job. and 52 percent state tbat it has helped 
improve public pen:eption of the qualitY of services provided, (U.S. Conference of 
Mayors). . 

•, 

• 	 Pelid.: forces cepa" that an integrated forae is essential to serving a diverse 
community, Diversity helps forces build better II'lISl and relations witll all segments 
of the community. wllicb lea<Is to information being shared With the police 'and more 
eil"cctivc law enforcement. 

•
I 

.. Uni~rsities U£le aff'innative action because diversity briD,gs a. greater range of 
~tives to the table, helps: fost~r a more robust exctutnge of ideas, and prepares 

. our ~re leaders to Interact in. • world full of people from different backgrounds. 

http:relev.nt
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, , 	 EXECIlTIVl! StTMMAll.Y; 
DISADVANTAaED BUSINESS PROGRAMS ARB STILL NElIDBIl 

Dioadvantaged business programs ware enacted in response to 
speCific: find:l..nge that diecri,mi.nation h;:;s impedQd. and continues 
to impede, the ability of minority~owned and other disadvantaged
firms from cteveloping in our economy. The need .e~in., 

MXNORXTY~OWN2D BUSINRSS2g AR2 DISADVANTAQZD RBLATXVE TO 
NONMINORITY-OWNED FIRMS, 

I 
• 	 In 1987, minority firm~ received groBs receipts that were 

34\lof the ~verage 'earning~ of nonminority male-owned fi~. 

• 	 According to 1992 Census data (only available for black
owned firms) the number of businesses owned by alack 
Americans increased a3 a ~hare of all bU5ine~~es from 3.1% 
(19B7) to 3.6% (~992J but their share of nIl business 
revenues re~ained at just it of total revenues (same as in 
19a7) 	• 

• 	 On averngc{ Black-owned firms in 29~2 had annual Galea 
tot~ling just 26.6\ of nonminority firms~ 

OXSADV~~GES CAN BE DIRECTLY LINKED TO COERENT UNDERUTILlZATION 

• 	 In 1-995, only ii.s percent of the fQderal gClV~T'limertt/s 
purchasing was conducted with disadvantaged businesses even 
with the use of affirmative action programs. 

At DoD, where ~7t of contract dollars arQ QPQnt/ only 1.9~ 
of procurment dollars were derected to disadvantaged
businesses without the use of an affirmative action program. 

i 
AND ctm.R.SNT D:tScaI:M:tNAT:tON 

i 
• 	 White business owners'are 15 percent mOre likely to get a 

loan as an equally matched Black business owner. In 
cQn~truction, White business owner~ generAte, on Average,
fifty timga as many loan doll~rg par dollar of equity 
capital than is generated by Black owners with i~~nti~ 
borrowing characteristics. , 

• 	 Numerous studies and first hand accounts have QocumentQa thQ 
fact that discrimination by employers, trade unions. 
suppliera~ prime contractors and state and local gove~nmente
have greatly impeded the ability of minority-owned firm. to 
form j develop Qnd compete in our economy. 

, 

• 	 Such discrimination has led to minorities being 
~pproxim8tely 20 percent less likely to successfully enter 
sel'x-employment than white male" with tho ~ irtcorne, 
wealth, aducation level. work experience, marital status, 
age, 	etc. 

I 
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HISTORY 


• 	 In 1967 I Commission on Civil Disordere (IlKerner Commission")
reported that discriminatory barriare had locked minorities 
out :0£ the American free enterprise system and therefore 
recommended federal initiatives to combat this problem. 

• 	 In response to the Kerner commission report~ Presidents 
Johnson and Nixon authorized the SSA to use section e(~} of 
the ,Small Business Act to contrAct with diBadvanta~ed 
businesses. 

I 
• 	 In ~9i61 mioority-owneo QU$ine85e$ comprised only 4% of the 

natfon's total number of bugine~$ec and accounted for le~s 
than 1% of total business receipts,

I 
• 	 Congress concluded that there exist.ed a "patt.ern ot' social 

and economic disorimination that continues to deprive racial' 
and lethnic minorities. and otherSi of the opportunity to 
participate fully in the free enterprise system. II 

s. Rep. No, 1070, 95th cong., 2d Sess .• at l4 (1976), 

• 	 In response to these findings, Congress amended sectl.on 8(a) 
to specifically authorize its use to provide technical and 
developmental assistance to small disadvantaged businesses 
("SOBs") and all.ow them to compete for a limited time in a 
ghGltarad market. 

: S. Rep. No. 1070, 95th Cong., 20 Sess., at 15 (H78) , 

• 	 Ch1et Justice Burger summar1zed the oongressional findings 
confronting minority hUsineDOOO as "deficiencief1 in working
capital. inability to meet bonding requirements.
disabilities caused by inadequate 'tracK record.' lack of 
awareness of bid~lng opportunities, unfamiliarity with 
bidding proc¢d~~e31 pre-3election before the forma~ 
advertising proc9As, And th~ @xercisa of discretion by 
government officera to disfavor minority bU9inesses.~ 

Fullilove v. Klutznick , 448 U.S. 448, at 467. 

• 	 Similar findingg that discrimination wau impeding minority
business development and participation in federal 
contracting accompanied passage of disadvantaged business 
programs tor the PoD and DoT. 

I 

http:sectl.on
http:exist.ed
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M%NORXTY BUSINESSES REMAIN DISADVANTAOBD 

1287 	CENSUS PATA 

• 	 Afric~n-Americans were 12.1\ of the popu14tion' -~ but owneQ 
~ _l\- of bu~d_nest:~n <lind ~cC!ollnt@d for lllr of bU9ine." 
rec¢ipts. 

i
• 	 Hispanic Americans were 9.ot of the general population 

but; owned 3.1t of businesses and accounted for 1.2% of 
business receipts. 

! 
• 	 Asian or pacific Islanders were 2.9% and owned 2.6% of 

bu~d..nesse8 but accounted for only 1.7'1f of bUl!lnet:!t:!i reced.r.t 
~ 

•.
I 	 . 
I 

• 	 Thelaverage payroll among minority firms with employees in 
1997 was le8s than half that of white firms. 

I 

• 	 Min~rity firms receivAd, on average. gross receiptG that are 
34%lof the average earnings of nonminority male-owned firms. 

, 
1.1'~~C;::"'Ji!§.1]S RATA - Q= IIVAILI\llLE FOR Bt.ACK-QlWl!D l'IRMIl; 

• 	 Although yhe number of businesses owned by Black Americana 
increased from 3.1% of all businesses in 1987 to 3.6% in 
~~92, their share of all business revenues rmained at just 
1% of total revenue~ -- the 5ame level as 1987. 

• 	 The average Black-owned firm in 1992 had annual sales 
totaling 26.6\ of that received by an average nonminority 
fi~n -- compared to 2~.Ot in 1~e7. 

DISADVANTAGES ARE LINKED TO DISCRIMINATION , 

• 	 A recent study found that minority business formation rates 
romain ~vppreaeed compared to Whites oven after controlling 
for the effects of income, wealth. educatlon level. work 
experience, marital status, and age. 1 

• 	 A similar study compared the business formation rates of 
people with the same characteristics and found that the 
overall availability of rninoritr-owned businesSft8 in New 
York state would be approximate y .0 percent higher absent 
the: effects of discrimination.''7 

, 
2. Bates. Tim. "Self-employment entry across industry 

groups."; Journal of Business Venturing (199S}., 
~ Qgportunity Danigd; b ~tudy of Racial And $~xual 

Discrimination Related to Governme~QDtracting in Ngw York 
State. APPendix D (l~S.). 

I, 
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I 

I, DISPARITIBS 1N PEDBRAL CONTRACTING 
I 

• 	 Thel
I 
Federal government has consistently failed to utiliz~ 

minority firms commensurate with their av~ilability -- even 
with th@ u~e of affirmative action program= Quch Q~ 9(a).

i 
Minority Bus. 110isadvantaged" BUB. 
~ Ayailability Utilization 


1 

1979 H' 1.7% 

1980 4% 2.2\ 

1981 4t 2.5\ 

1982 6%' 2.3% 

1983 6\ 2.3% 

1984 6t 2.8\ 

1985 6\ 2.n 


·l966 6\ 2.7' 

1987 7\' :3 • 1% 

1988 7\ 3.5\ 

1989 7\ 3.7\ 

1990 7% 3.8\ 

1.991- 4.o, 

1992 " 4.8\
St' 

1993 8\ 5.6% 

1994 St 6.0\ 

1995 6\ 6.5\ 


• 	 At DoD (where 67% of £eder~l contract dollars are spent) 
only 1.9 percent of total contract dollars were directed to 
di~advantaged businassas without the assistance of an 
affirmative action program. 

, 

] Percent 6f all businesses. Saa 124 Congo Rec. 29,642 

(1978). i 


i
• PerCQnt of all businesses as of 1982. State of SmalL 

Bu~ne•• ~ Rep9~~he President (1987). 
I 

S Percent of all businesses with employees as of 1987 
eeneua. :Surycy of MinoritY-OWUQQ Bugingge Enterprises U.S. 
Bureau of the Census (19B7). 

I 
o Estimate based on 1992 Census data for. Black-owned firms 

(only data available). The availability of such firm.e inc~eo.sea 
by 15 ~er~ent relative to the entire business population. A 
parallel I increase among all minority businesses wou~d yield the 
estimated 8% availability. 
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ACCRSS TO CREDIT 

/fOur
i 	

nation's b,1.5ftory has created a 'cycle of " 
negativity' thae r~inforce8 prejudice through lts very 
practicel restrAints on capital 4v41:£l@.il.1ty lead to 
f~ilure8T In turn. reinforae a prejudiciAl psraeptjon
of minority firms as inherently high-risks, thereby
reducing access to even more capital and further 
increasing ,the risk of failur~~ff 

, U.s. C¢mmiQ.ion on Minority Buoiuoos, Final Report 
(19n). , 

,
• 	 White bU5ines3 owners senerate t on average, three t1me. 

many loan dollars per do11ar of equity capital than is,
gen~rated by Black owners. 

I 
• 	 In cO!':.5truction, Hhite business ownerlJ generate, on average, 

fifty tirega as m~ny loan dollars per dollar of equity 
capital than is generated by alack owners. 

i 	 ' 
• 	 Black business owners with identical borrowing tra1ts 

(education lavel l age, business history, 'equitYJ et.c.) are 
approximately 15 percent less likely to receive business 
loans than White owners. j , .', 	 , 

• 	 Minorities (Hi$PQn1c, Asianft and Blacks) are approximately
20 percent less likely t~ receive ventur$ capital financing
than , White owned firms with identical borrowing traits. 

• 	 A recent et~dy of mortgage lending by the Federal aeserve 
Bank of Boston concluded that minority applicantc war. GO 
percent more likely to be rejected for a loan than white 
males with identigal characteristics (age, income, wealth t

education! eta.). I 

, 

I 


mailto:4v41:�l@.il.1ty
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ACCESS TO DOUOrNG 

•


·'In' order to 8€U;U4e a bond, Jft contractor needs a 
sat'i.:sftlctory Nt;rack record" of" perioI'lJlflIlce. HOW8ver, 
it 'ill ltl'lpoS'S'ibl(!t to .S't~bli~h ... track record of 
p&r'formancs without first havi.ng access to bonding. 
This 	dilemma $erves to preclude equitable minority
business parejci~tion in federal aonstrueeion 
con'tracts * 1>1 	 : 

• 	 Although.all new small businesses are disadvantaged by
bonding requirements, minorities are hit especially hard 
because of th~ presence of di$¢rimln«t16n in bonding 
markets. "This 113 because bonding firms: owned by QQv$xal 
generations of the same families seem to predominate; and 
such firma tend to give performance and"payment bonds to 
people they already know and noe to the new business person, 
espeoially if the small buoinooo ownor is a woman or of a 
racial or ethnic minority."~ 

• 	 50 percent ot minority-owned tirms contracting with 
~uisiAna atate had never be~n bonded ~ompared to 29 percent 
for White-owned firms with the same experi@nc~.~, 

• 	 GO percent of Louisiana White-owned firms were charged less 
tha.n 2 percent: inte"est OIl bonding while 60 percent of 
similarly 9itunted minority-owned firmo warQ chargod over 2 
percent interest ,1.Q 

• 	 A study of firms in Atlanta found thee ~~ percene of 
nonminority firms in Atlanta had unlim~ted bonding capacity 
while no minority-owned firms. regardless of size or 
experience. had obtained a similar arrangement. U, 	 . 

I 
7 U.S. congress J Report of t~~onal Task-1qrce on 

~~norityISet·Aside§ (~~88) . 
I 

, Subcomm. on Commerce. ConsumGb Ang Moneeary Af~tro Q& 
the HQuae Comm. on GQyernment Operations. Problems FacinQ 
Mingrity ana women owned Small Businesses·Including 8(a) Firms in 
Procuring U.S. Q¢vernment Contracts; An Inte~im RePort,u.; H.R. 
Rep. 	 103i870, 10~d Cong. 2nd Sess. 14 (1"4) 

t State of Louisiana oisparity StudY. Vol. 2. pp. 35 - 57. 
(June H9l),, 

"lJL 
I 

1.1 Atlanta disparity study. 
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DISCRIKINATORY PRiCING 

• 	 Minority businesses are 'often prevented from competing on a 
lev~l field by discrimination chat forcee them to pay higher 
CO.!lt $I for cap!tal 3.T'ld tmppl ian. 

I 
• 	 In a survey of minority business owners in Denver, 56 

percent. of .Black business owners, 30 percent of H.1span1c 
ownere, and ~l percent of Asian husinooQ owners reported 
experiencing discrimination in the form of higher quotes
from BupplierB.~ 

• 	 A California minority~owned firm teetifieQ that he was 
QUoted pri~~s for ~uppliee that were from 10 to 15 percent
higher prices than quotes given by the same dealer to a . 
majority owned company with which he was'working.'" 

• 	 A La$ Vegas black-owned construction firm r~po~tGd th~t the 
. same 	 supplier gave him a quote on supplies that was over 40 
percent higher than given to his nonminority partner. H 

j 

l~ National Bconomic Research Aseociates'The Utilization of 
Minorit~_~oman-Qwned Businesses by tbe.&egional 
TranpportmtiQD Di~~rict (penyer colorado); FinAl RAp¢~t (1~9a;. 

, 	 . 
n National Economic Research AssoelAtes t at. al. ~ 

Utilization of Minority and Woman-owned Buginess Enterpr1,ftfi ~ 
Alameda County, p. 1?8 (1992) 

u Bag,j,Qnil1 tlii.sparity Study; Cit.y of Las Vegas, p. IX-20 

(1992) 
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EXCLUSIONARY PRACTICES 
I 

DiBcr1mination~ exclusionary practices &nd the effect at 
Bold boyfl huoinooo nQtWQ~ka hnvo greatly euppxe~$od privAte 
contracting opportunities for minority~owned businesses, 

!
• 	 Nearly 90 pe~cent of the minority-owned firms responding to 

a survey reported that prime ¢ontr~ctor. seldom or never uee 
th~ir fj rms for private contracts that do not have goals,l!Ii 

I 
• 	 FortOQnstruction firms the disparity is even more pronounced 

-- 90 percent of Black owners, eo percent of ASian-owners, 
and 162 percent of Hispanic owners testified that primeg in 
construction seldom or never use their firms for contracts 
that did not have goale.U: 

I 
• 	 A Hispanic cont~noto~ in Lno Vogas testifiod that whon hQ 

asked why he wa~ not awarded the subcontract for which he 
waslthe low bidder, the prime contractor told him that he 
ndid not know himfl and tha.t he Uhad problems with minority 
:,ub" in the paot. flU 

• 	 , A minority-owned oompanr testified that most majority firms, 
even those that regular y do business with his firm on 
government contraeta t refuee to include his firm on bidding 
invit~tion lises fo~ private seotor contracts that do not 
include minority partfcipation goals or incentives~1&, 	 . ,

• 	 A Black-owned business who was rejected for a subcontraot 
later found out that ho wna the low bidder but the prime had' 
called a firm owned by one of the prime~s former employees
and 'offered it the subcontract if he could beat the Black
own~d firm's price. a 

u National ~cQnQm;lc ~efJearch A$/3ociatea The yci).J.zat;)..QU, 
of Minority and Woman-Own99 iYQinQ@@&§ by eontra CQata County: 
Final Beoort at ix. xiii (May. 1992). 

Id. 

Regional Dia~arity StudY: City of Las vegas, p.IX-12 

(1992) 


18 The Meaning aod Sism.ifisgmGiO • . • of City Rf Iticbmond 
v. J.A. Cro»Qn Co" Hearing BefOre the Leg. and Nat. Security 
SubgQmID. 'of the Comml on Government OperationS. , lOlst Cong., 
2d Sess_ : (1990) 

15 nne Rage.reb ana Con.ulting. RsgioDal Disparity Study; 
~ty of Las Yeqaa. p.tX-12 (1992) 



cooooo.o 


'DIgCRIMINATION DI lIMPLOYKRN'l' AND BY TRADII UNIONS , 
In order to successfully start and operate a business! it 1s 

necessary to have technical and management experience in that 
induQtry. Oiccrimination in hiring, promotion. and in tr~dQ 
unions has served as a signiticant impediment to minorities 
gaining such experience. 

EMPLOYM2NT DISCRIMINATION 

• 	 In testing studies completed by the Urban Institute in 1990 
and' 1991, White ma1es generated 50 percent more job offers 
thAn minorities with the 5ame charac:teristic::I applying for 
the1 same jobs., 

.' 	 Thei average income for Hispanic women with college degrees 
1s 'lesa than the average for White men wlth high ,sohool 
degres$_ 

I 

• 	 The' Federal Glass Ceiling Commission reported that African 
Americans with prot'ess1or!a"1 degrees earn only'" percent or 
White I'l1,i!Ileo with the satr,C degrees in the enmc job 
categories. 

• 97 percent of senior managers in Fortune 1000 inQuscr1al and 
Fortune 500 companies are White. 

, 
'!'RADii: UNIONS 

• 	 Membership and participation in a ~lon is often a necessary
pre'requieite to gaining experience and work in many ·"killed 
induatries •• discrimination in this area. therefore. 
pr~vents minorities from forming and developing businesses. 

• 	 Ov~rwhelming evidence of di~crimination by unions p~ompted 
the Supreme Court to declare in 1979 that ffjudicial finding'S!
of exclusion from crafts ort raeial grounds are so numerous 
as :to make such exclusion a proper subject for judicial 
notice.~ united SteelwOKkers gf Am. v. W;bA~1 ~~3 U.S. ~93. 
198 n. 1 (1979). 
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DISCRIMINATION/EXCLUSION BY STATE AND LOCAL GOVERNMENTS 

• 	 An analysis of 22 Buch disparity studies from across the 
n~tiQn found that. on average, minority owned bu&in.cQ.~ 
received only 69 cents of every dollar that would be 
expected to be allocated to them based on their 
availability. 3'1 

• 	 Although dfsparities in state and local contracting can 
oft'en be attributed in part to policies and practices chat 
perpetuate the existence of diserimination by the private 
sector (relying on bonding requirement9,' allowing the 
proliferation of networks that exclude minority-owners, 
etc.}t evidence of discrimination by state and local actors 
has also been reported. 

• 	 A ~iopanio archit&ot th.t h~d 04Qn dggigning school~ for 
nearly 40 years was told by one city contract officer that 
he was nnot qualified# to bid on a contract to design one of 
th~i:r schools beca.use: !Iyou got an aecent. and on top of that 
you are Uitfpanic .• we don t t need th~t. 11:'1 

EXPERIENCES AFTER CROSON 

• 	 In PhlladQlphia, there was a 97. daclin8 in minority 
businese participation in the first full month after ita 
program was suspended in 1992. 

• 	 '~£~er Tampa G~opendQd ito program, minority-businos8 
participation decreased by 99% for African American-owned 
businesses and,50' for Hispanics, 

• 	 San Jose's euepen~ion re$ulted in minor1ty participation 
falling from 6 percent to 1 percent in prime construction 
contracts. 

I 
I 

i 
:'0j Analysis was completed by the Urban Institute for the 

Department of Justice (1996). 

"II 
The utiliz~2n of Mi~Q~1ty and Woman-owned Firms; Final 

Re~ort. Denver, Colorado (~992) 

http:bu&in.cQ
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BIPARTISAN SUPPORT 

(M}ambers of minority groups traditionally have aspired 
to own the1r own bUBina56~s and thereby to porticip4te 
in our free enter.prJRo system . . . [hut) through no 
fault of their OwP have been denied the full 
opportunity to achieve these aspirations. 

~roBident Nixon, Executive order 1~51a {l"O) 

(Minority Business1 programs were enaoted as a response 
to specific executive and congressional findings tbat 
widespread discrim1natlon, especially in access to 
finAncial credit, has h~en ~n impediment to the abJllty 
of minority owned businesses to have Bn aquAl ch&nee 4t 
developing in our economy." 

, Affirmative Action Review; Report to the President 
(19?S) • 

Onajof the most important'steps this oountry can take to 
insure equal opportunity for itB Hispanic, Black and other 
minority citjzens js to involve tbem in the mainstream ot 
ovrJrrso ante~rise system. ' 

i Senator Bob.Dole. 124 Congo Re". 7661 (1978) 

[We] do not view our nation's history as one that i8 so 
racially benign, or our preaent circumatance~ a~ one ~o 
ljber~ted from invidious discrimination that remedial 
measuree to overcome the anti~competitive effaces of 
~thnic prejudice are rendered unnecessary.

! u.s. CQmmission en Minority Business Deve1Qpment
I (Al?point:Gd by Pr.u,illidant a.orge Bush) , .E!!!al_ERsgrt at 

33 (1992). 

j 

I· 
I 

I 
! 



AFFIRMATIVE ACTION IN PROCUREMENT 
I 	 . . 

TIle attached summarizes a proposal fOf. reform of federaJ procurement programs 
designed to ~nsure that such programs will comply Wit11 strict judicial scrutiny. as required 
by Adorand Constructors. Inc. v. ~. 

I. CERTIFicATION AND ELIGIBILITY 

• 	 Small and disadvantaged business ("SDB") programs assist small firms owned by 
individuals that are disadvantaged socially (subjected (0 racial or cultural bias) and 
economically (that bias has led to decreased economic opportunities compared to 
others). Applicants will be required to submit a form to the procuring agency 
verifying their eligibility. 

• 	 ~embers of designated racial and national origin groups are presumed (by statute) to 
be socially and economically disadvantaged. Other applicantS will have to establish. 
by a preponderance of evidence instead of the current clear and convincing standard, 
that they are sncially disadvantaged. This cbangein standard will open SOB 
participation to more women and other disadvantaged individuals. Such individuals , 
must certify that their income, assets and net worth fall helow thresholds set by SBA., 

I 
• 	 Each ~pplicant will be required to submit a certification from an SBA approved 

organization verifying that the individuals claiming disadvantage own and control the 
company as defined by SBA regulations.

I 

I 


II. BENCHMARKS , 

I 
• 	 In urder to ensure that race-conscious procurement is not used unnecessarily. 

benchmarks wiIl be developed for each industry in which government contracts. 
Benchmarks wlH measure the Jevel of SDB contracting that wouId'cxist absent the 
effects of discrimination. 

• 	 Benchmarks will he CAlculated by combining the availability of minority firms in the 
industry (using census figures) with an adjustment for the amount that discrimination 
has suppressed that avaiiabiiity (using a regression analysis similar to that used in, 
employment discrimination cases). 

1II. RACE·CONSCIOUS MECHANISMS , 

I 


• 	 Where SDB participation faUs below the benchmark,.a price or evaluation credit will 
be authorized for the evaluation of bids by SDBs and prime contractors wno coinmit 
to subcontract with SOBs. 

• 	 When'SOB participation exceeds the henchmark, the Office of Federal Procurement 
Policy (·OFPP·) will lower or suspend the use of Ihe credit. Concurrently. (he SBA 
will limit the use of tbe 8(a) program in that industry by limiting entry. speeding 
graduation or limiting the number of 8{a) awards in the industry,, 	 

IV. RACE·NEUTRAL MECHANISMS 
i 

• 	 Agencies will be required, to maximize the use of race neutral means (0 increase 
panic,ipation a!ld decrease reliance on race-conscious measures. 



QUESTIONS AND ANSWERS REGARDING PROCUREMENT REFORM 
I 
, 

Why do wa~ need minority business programs? Do they rea~ly serve 
a "compelling ·interest?" 

I 
o 	 In Adarand. the Supreme Court made clear that government may 

use prograrr,s that consider race in order to remedy the past 
and present effects of discrimination. Congress enacted 
minority business programs in response to widespread 
evidence that minorities have faced discrimination in 
obtaining credit and capital, employment, membership in 
trade unions, pricing of supplies. and by private business 
and government contractors with whom they do business. Each 
of these factors has suppressed the formation, development 
and utilization of minority businesses. Numerous state and 
local disparity studies and the 1992 report of the U.S, 
Commission on Minority Business Development, appointed by 
President Bush, have confirmed that discrimination and its 
effects persist today. For example!, 

, African Americans account for 12 percent of the 
population but only 3 percent of businesses and 1 
percent of business receipts. 

,Hispanic Americans account for 9 perce~t of the 
:population, 3 percent of u.s. businesses and 1 percent
!of all receipts., 
I 

,I In 1987, 93 percent of minority owned firms were 
: individual proprietorships, 80 percent had no paid
Iemployees, 79 percent had gross receipts under $50,000 
!per year. 

'The average payroll among minority firms with employees 
lis less than half that of white firms. 
I 
lIn the largest study of mortgage lending ever 
Iperformed I the BostOn Fed found that minorities were 
Irejected for loans 56 percent more often than 
,'identically situated whites. 

Hasn#t the use of SDS programs rest~icted the opportunities for 
non-disadvantaged firms? 

I 
" 	 No .. :The great majority of the government' s business. over; 

94 percent, goes to non-SDB firms. The President's review 
of affirmative action programs did find that the use of set 
asides had created some concentrations of enB awards in some 
industries and regions. A major accomplishment of the 
reforms in this proposal will be to ensure that 
concentrations no longer restrict competition in such areas. 
By relying on benchmarks 'to limit the use of race-conscious 
measures and adjusting those measures when and where 
necessary, the federal government will ensure that non



,I 

. ' 

minority firms do not suffer undue burdens as a result of 
racc~co~scious procurement. 

00 SDB programs create benefits for unqualified firms? 

o 	 No. Every firm is required to meet all quality. and 
performance standards in order to be selected for any 
contract. 

Are SOB programs restricted to minorities? 

o 	 No. 'Any business owned by a socially and'economically 
disadvantaged individual may participate in the program. 
Although certain racial and ethnic minorities are presumed 
by judgment of Congress to be disadvantaged, Congress has 
stated its intention to include others ~~ "for example, a 
poor 'Appalachian white person who has never had a quality 
education or the ability to expand his or her cultural 
horizons, may similarly be found socially disadvantaged. II 

(H. Conf. Rep. No. 95-1714 (1979)), 

The proposed reforms would make it easier for people who do 
not benefit from a presumption to establish that they are 
socially and economically disadvantaged by lowering the 
standard of proof from clear and convincing evidence to a 
preponderance of the evidence. 

Doee this lproposal affect programs deeigned to expand 
oppo~tunitiea for women-owned businesses? 

, 
o 	 This 'proposal increases opportunities for women by lowering 

the standard of proof that they must meet in establishing 
that they are socially and economically disadvantaged, 
ther~by making it ,easier for them to qualify as SDBs. 
Women-owned business may be certified as small disadvantaged 
businesses and participate in the reformed SDB program if 
they meet the social and economic disadvantage criteria for 
eligi'bility. In the past, ttley have had to show by clear 
an~ convincing evidence that they met these standards. 
Unde~ this proposal, they will need to produce only a 
Rteponderance of eyidenc~ showing their social and economic 
disadvantage. 

This 'proposal does not alter the current 5 percent 
crovernment-wide goal for the inclusion of women in federal-	 ,contracting nor does it alter the Department of 
Transportation's Disadvantaged Business Enterprise program, 
which includes women in its procurement goals. Neither of 
these programs uses bidding credits or sheltered 
compe'tition. In addition, under Supreme Court precedent, 
stric't scrutiny does not apply to classifications based on 
gender. Adarand, therefore. does not require the' 
appli,cation of strict scrutiny to these programs. 

I 	 , 
,

Are goals such as the DoD 5\ goal for soas really quotas?,, 



o 

Are 

o 

o 

a 

o 

o 

Does 

o 

I 
No,: That goal is not a numerical straight~jacket -- it 
reflects an aspiration that 5 percent of contracting will be 
with- disadvantaged firms, not a guarantee that it will 
happen. Indeed for many years (until 1993) the goal was not 
achieved. The only consequence of failure to meet the goal 
is that an agency will be expected to continue to make good 
faith efforts. 

Simi-larly r the 5% goal is not a cap. If an agency does more 
than 5% of its business with SDBs, that is not a problem. 

I 
the Benchmarks Quotas? 

No. A quota is a fixed number that must be achieved in 
disregard of the availability of qualified individuals. It 
lacks flexibility and disregards merit. T~e affirmative 
action benchmarks in the procurement proposal are precisely 
the opposite. The benchmarks impose lireitations on the use 
of race-conscious measures and will be developed through 
reference to qualified available minority; firms. . 

A benchmark is not a number that the government must achieve 
in awarding contracts to minorities. Rather, it is a figure 
that11determines when government may no longer .- consistent 
with the narrow tailoring requirement of Adarand -- take 
race: into account in awarding government contracts. 

The benchmarks provide a means to measure s~cceS$ in 
providing opportunities for minorities. They affect the 
race:-conscious measures that may be taken to increase 
opportunities, but they do not set a level of minority 
contracting that must be achieved. If the permitted 
measures do not produce a level of minority contracting that 
matches the benchmark, there are no penalties. 

At no time is an agency ever required to award a contract to 
an unqualified firm. In general, a minority firm can only 
win a contract by competing successfully with all other 
firm~ seeking to perform the contract. 

Benchmarks limit the use of race~conscious measures, but 
theyido not limit the award of contracts to minority firms 
through race-neutral means. Thus. benchmarks set neither a 
floor nor a ceiling on minority contracting. Thev are 
simply a means of measuring the success of.SDBs. 

I 

the Proposal Represent a Reduction in Minority Cont~acting? 

The proposal creates a system that will implement the new 
authority extended to agencies by FASA to promote 
opportunities for SOBs, including the use of the race
conscious measures described in the proposal. Previously,
only'DoD and a handful of smaller agencie$ had this 
authority. Given the emphasis on enhanced use of race
neutral measures and the increased availability of race
conscious measures when race-neutral measures fail and the 
fact 1 that we believe this system can survive constitutional 



, 
I" " ,

scrutiny, it should prove favorable for SDBs. Given the 
suspension of DoD's "Rule of 2" set-aside, this proposal is 
certainly a step forward for minority companies.

I 	 . 
When 	 Cahlthis system be up and ~nnin9? 

o 	 We hope that benchmarks Can be established and mechanisms 
established for use in the next fiscal year. 

Will the system require complioated new bureaucracies and 
resources? 

o 	 The Supreme Court's requirement that race-based 
decisionmaking be narrowly tailored to accomplish a 
compelling government interest requires extra work if we are 
to ensure that barriers that exclude SDBs are to be 
overcome. We have developed this system, however, to 
minimize bureaucracy and cost. To the exte~t possible, we 
have structured the system to rely on data that are now 
collected. While some new calculations based on those data 
will be required, the calculations regarding mechanisms will 
be made only once a year and the benchmarks will be 
recalculated only every 5 years as new census data become 
available. 

Who will 'be responsible for the new calculations? 

o 	 Ultimately OFPP will issue the final calculations, based on 
recommendations made by GSA (which collects data on all 
federal procurement), SBA (which tracks the progress of 
dis~dvantaged businesses) and Commerce (which administers 
the jcensus) , 

What 	makes
, 

this system narrowly tailored? , 

o 	 The !structure has been crafted with due regard for each of 
the .six factors that courts have identified as relevant in 
determining whether race-based decisionmaking is narrowly 
tailored .. 

First, the proposal requires that agencies at all times use 
race-neutral alternatives to the maximum extent possible. 
OnlY, 	 where those efforts are insufficient to overcome the 
effects of past and present discrimination can race
conscious efforts be invoked. , 
The 'system is flexible in that race will only be relied on 
when annual analysis of actual experience in procurement 
sho~s that minority businesses have been disadvantaged. 
Moreover I the extent of any credit awarded will be adjusted 
annually to ensure 'that it is closely matched to the need 
for :a , race-based remedial effort in a particular industry. 

Rac~ will not be relied upon as the sole factor in SP3 
procurement decisions. The use of credits instead of sec
asides ensures that all firms have an opportunity to compete 
and that in order to obtain federal contracts minority firms 



will have to demonstrate that they are qualified to perform 
the work. 

Reliance on benchmarks ensures that any reliance on ~~ce is 
closely tied to analysis of the availability of minority 
firms to perform the work in question, 

Th~ durati'on Qf the program is inherently limited. The 
principal statutes that this proposal implements, FASA and 
the bepartm~nt of Defense Authorization Act, expire at the 
end of the fiscal year 2000. Congress will have to examine. 
the functioning of this system and make a determination 
whether to extend the authority to continue operating it. 
More~ver, as minority firms are more successful in obtaining 
federal contracts, reliance on race-based mechanisms will 
decrease. When the effects of discrimination have been 
eliminated, as demonstrated by minority success in obtaining 
procurement contracts, reliance on race will terminate 
automatically. 

i:'inally. the proposal will not unduly burden • 
nonbeneficiaries of the oroqram. As a practical matters the 
overwhelming percer.tage of federal procurement money will 
cont~nue to flow, as it does now, to nonminority businesses. 
Furthermore. reliance on the benchmarks will 'ensure that 
race~based decisionmaking cannot result in concentrations of 
minority contracting in particular industries or regions and 
willjthereby limit the impact on nonminorities. Under this 
structure, minority firms cannot receive a credit based on 
racel 	in an industry in which their participation 
consistently exceeds minority availability, adjusted to take 
into"account the effect of discrilllination in suppressing 
minority business formation. 

" 

What 	does: the propoa~l do to combat fraud? 

o 	 The proposal requires for the first time that firms present 
a certification from an entity approved by ~BA that the 
identified socially and economically disadvantaged 
individuals in fact own and control the company. In 
addition, the Department of Justice and SBA are committing 
themselves to identifying and prosecuting to the full extent 
of the law individuals who misrepresent SDB status. 

What does I this proposal do to the Sea) program? . 
I 

o 	 SBA has developed reforms to the 8(a} program. This 
proposal would only affect the S(a} program to the extent 
that S{a) contracts would count in calculating the level of 
minoricy participation in a procurement in a particular 
industry; where that participation exceeded the relevant 
benchmark, SBA would have to take steps to limit 6(a} 
activity in the industry through one or more of the 
following means: l} limiting the entry of new firms into 
that:i~dustry; 2) graduating firms early that do not need 
the ~ull term in the program, or 3) restricting the award of 
8{a}!contracts in an industry. 



BENCHMARKS AR~: NOT QUOTAS 

o Quotas have been rejected by (be President and (he Supreme Court, 

o 	 A qut?ta is a fixed number that must be achieved in disregard of [he availability of 
qualified individuals, It lacks nexibility and disregards merit. 

I 
o 	 According to the procurement proposal. a benchmark will be set in each industry to 

represent the amount of minority participation in contracting that one wO\lld expect to 
occuriabsent the effects of discrimination. 

o 	 The benchmarks will be used to measure the success of the governmenes efforts to 
eliminate barriers to minority particiaption in Federal contracting. They do not set 
any minimum level of participation. 

o 	 Where actual participation compared to the benchmarks revea'ts that minority' 
participation has reached a level that one would expect absent the effects of 
discritnjnation, the proposal mandates that race conscious measures be curtailed. 

I 
o 	 . The a,ffirmative action benchmarks tn the procurement proposal are not quotas, 

Rather they are precisely the opposite. The benchmarks impose limitations on the use 
of race-conscious measures. 

, 	 , 

o A benchmark IS not a number that the government must achieve in awarding contracts 
to minorities. Rather, it is a figure that detennines when government may no longer 
- co~istent with narrow tailoring -- take race into account in awarding government 
contracts. 

! 
I 

o 	 Where actual participation compared to the benchmarks reveals that barriers to 
mino~ily participation continue to suppress minority contracting. the proposal 
authorizes the use of flexihle price Ot evaluation credits as long as the price of the 
contract never exceeds 10 percent of the fair market value. 

o 	 Through such credits, race is used as one factor in deciding to which company to 
award a contract and is evaJuated along with all other factors including, £JL., price. 
technical expertise and past performance on government contracts. 

I, 
o 	 With :the use of price and evaluation credits, race will ~ be used as the sole factor 

in awarding a contract. Every contractor must be quatified to perfonn the contract at 
a fair price and win a competition considering aU the relevant evaluation factors. ' ,. 

o 	 At 00 time is an agency ever requjred to award a contract to an ul1<luaHfied firm , 
simply to reach a benchmark. 

o 	 In addition, the ban on awarding any contract at more than to percent above the fair 
market value ensures that no firm will receive a contract if (r is not competitive with 
otheri firms in the same industry. 

o 	 Benchmarks limit the use of race-conscious measures, but they do not limit tbe award 
of contracts to minority firms through race-neutral means, Thus. benchmarks set 
neither a floor nor a ceiling on minority contracting. They are simply guideposts. 

I 
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From Preferences to Empowerment: 

, 
,. 
I. A New Bargain on Affirmative Action i , I 
",.,
•,. . Will Marshall 

, 
Affirmative ac~on faces triple jeopardy: a skeptical Supreme Court, a hostile Republican 
Congress, and ~he possibility of a !irst..,ver popular vote next year in California, where 
opinion is running heavily against preferences based'on race and gender. With many 
whites losing patience with preferences and many blacks afraid of losing hard-won 
ground, there's a growing risk of a convulsive "either or" debate that rends society along 
racial lines. Wl}at's needed is a third way that honors our moral commitment to equal 
opportunity without further depleting our civic reserves of interracial trust and goodwill. 

Although affirmative action also affects women and other ethnic groups, it divides 
Americans most dramatically along racial lines. In The Scar of Race, Paul Sniderman and 
Thomas Piazza write that: 'The new race-conscious agenda has provoked broad outrage 
and resenbnent. Affirmative action is so intensely disliked that it has led some whites 
to dislike blackS-an ironic example of a policy meant to put the divide of race behind 
us in fact furth~r widening it.,,1 '. 

, 

The Supreme Court touched these raw racial nerves in a series of decisions in 
June that tightened rules for federal set-asides, school desegregation, and racial 
gerrymandering. As conservatives gleefully forecast the beginning of the end for the \ 
"racial spoils system," defenders of affirmative action were apoplectic. Jesse Jackson even 
likened the high court to the Ku Klux Klan: 'While we react to those wearing white 
sheets, those w~aring black robes are killing our dreams and our justice."2 

Left-right hyperbole aside, for many black Americans affirmative action remains 
a potent symbol of the nation's enduring commitment to racial equality. Opposition to 
race-conscious policies, many suspect, is really a form of racial denial--of wishing away 
a deep and persistent racism woven into the fabric of American life. Having been 
shortchanged for centuries, many black Americans are reluctant to give up set·asides or 
hiring preferenCes without getting something tangible in return. And they are 
understandably outraged by conservative attempts to make "rev~rse discrimination" the 
overriding civil rights issue of the day. 

ISnidennan, Paul and Thomas Piazza. 1993. The SCIlr of Rilce. Cambridge, MA: Belknap Press, p. 109. 

2National Rainbow Coalition News Release, June 12, 1995, p, 1. 
1 
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Unforrunately, the symbolism is equally powerful in a negative way for most 
white Americans, women as well as men. Wary of race·conscious policies from the start, 
their skepticism has hardened as remedies O!< ginally justified as limited and temporary.' 
have congealed into a permanent, creeping regime of group classifications and .~ 
favoritism. Cast as the villains in the affinnative action morality play, white working .," 	 men naturally enough resent the prospect of being denied a job, a promotion, or a slot 

~. 

f 
in college simply because they're white. (Many Asian-Americans likewise fear that 
affirmative action imposes an artificial ceiling on their ambitions.) 

. But their more fundamental objection has to do with the essential fairness of the • 	 American system of competitive enterprise. Put simply, they think that success or failure 
should reflect individual merit, not group membership or attempts by governing elites 
to dispense privileges on the basis of etlmic politics. 

Axe we, then, careening toward an irreconcilable conflict between racially distinct 
conceptions of justice? Not necessarily. Opinion surveys suggest that many Americans 
seem uncomfortable with the all-or-nothing choice being foisted upon them by liberals 
who believe that pulling on any loose thread will unravel the entire fabric of civil rights 
and by conservatives who imagine that their belated embrace of the principle of color
blindness can somehow wipe the historical slate clean of hundreds of years of racial 
oppression. 

While racial and ethnic demagogues on all sides insist there is no middle ground 
on affirmative action, that's where most Americans i(\Stinctively repair. A July 1995 
CNN/USA Todizy poll gave respondents three options: 'basically fine the way it is"; "good 
in principle but needs to be reformed"; and "fundamentally flawed and needs to be 
eliminated." Sixty-one percent said they would reform affinnative action policies; 22 
percent would scrap them; and only Bpercent favored leaving existing policies intact. 3 

Key political leaders likewise are groping for a third way in the affirmative action 
debate. House Speaker Newt Gingrich, while adamantly opposed to race and gender 
preferences, has eschewed the purely negative stance adopted by many Republicans. "I'd 
rather talk about how do we replace group affirmative action with effective help for 
individuals, rather than just talk about wiping out affirmative action by itself," he said 
. A ril',m p 

:.see also Morin, Richard and Sharon Warden. "Americans Vent Anger at Affirmative Action," The 
Washington Post, March 24, 1995, p. A1. The poD also posed three choices: leave affirmative action policies 
as they are, change them. or do away with them entirely. Forty-seven percent said they would change 
affirmative action policies; 28 percent would scrap them; and only 23 percent favored leaving existing 
policies intact. 

'Kahlenbe'g, Richanl D. ''Equal Opportunity Critics." The New Republic, July 17, 1995, p. 20. 
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In a major address on affirmative action in July, President Clinton largely 
reaffirmed the status quo, although he did concede that some changes are necessary, if 
only to bring federal policies into line with new Supreme Court guidelines.' The speech 
won unanimOl!" praise from liberal elites but failed to addres. the public's doubts about 
the basic fairness of race-<:onscious policies. By failing to draw a distinction between the 
morally unimPeachable end of racial equality and the morally dubious means of race 
preferences, \hi, President also missed an opportunity to challenge conservatives to join 
in the search for alternative ways to promote equal opportunity. 

Conventional wisdom has it that the Republicans have everything to gain and 
nothing to lose by using affirmative action as a wedge to split Democrats' biracial 
coalition. Yet not aU Republicans are ready to replace their portraits of Abraham Lincoln 
with pictures of Jesse Helms: Jad Kemp and Bill Bennett. for example, have warned 
GOP presidenti,a1 hopefuls that they could gravely harm the partyby whipping up racial 
passions to win ~Iections. Many Republicans swear they support equal opportunity as 
fervently as they oppose quotas; now is the time to find out what they're willing to do 
to make that colnmitment tangible. By refusing to countenance necessary changes in 
affirmative action, however, liberals let conservatives off the hook and risk losing 
everything. 

The affirinative action debale touches On two urgent public questions-one about 
our country's paSt, the other about its future. The first concerns the perennial American 
dilemma of race, or how to pay an historical debt to. black Americans without generating 
fresh racial grievances in the process The second question look's ahead to America's 
future as a mUltiethnic democracy, or how to accommodale the nation's growing 
diversity without validating an ethoocentric politiCS that threatens to fracture society. 

As these questions suggest, what's missing from the debate is a civic perspective 
that rises above race or other group identity to consider the interests of society as a 
whole. Such a view grants neither side a moral monopoly; rather, it acknowledges the 
tensions inhere!).t in affirmative action and rejects the all-or-nothing choice posed by 
absolutists in either camp. The search for a third way, however, doesn't entail split-the
difference comptomises. It starts by reaffirming the basic tenets of US. liberalism: that 
civil rights inhere in individuals, no! in classes or groups; that aU citizens are entitled to 
no more or ~ than the equal protection of the laws; and that government has a 
responsibility to promote equality .as Americans have traditionally understood it-as 
equality of opportunity rather than equality of result.' . 

"'Remarks by ~ President on Affirmative Action," The White Houge, Offke of the Press Secretary, 
July 19, 1995, p. 9. 

6(.ipsel, Seymour Martin. !"£quality and the American Creed: Understanding the Affirl'l\atlve Action 
Debate." Progressive Policy Institute, Jl..1.1\e, 1991, p. 1. 

o 
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Seen through the lens of shared principles rather than group rivalry, affirmative 
action appears to go too far in some directions and not far enough in others. The 
emphasis on numerically driven prelerences, for example, ineluctably contradicts the 
principle of equal protection. On the other hand, few dispute that affirmative action as 
we know it fails to lift the minority poor, whose moral claim on society is strongest. , I 

These twin defects suggest"" opportunity to strike a new bargain on racial 
equality and opportunity. It requires that each side make a key stipulation: Critics of 
. affirmative action should acknowledge that the legacy and tingering presence of racial 
bias remain significant obstacles lo black progress, especially the poorest African· 
Americans stranded in inner cities. Defenders of affirmative action should concede that 
preferences cannot be the answer because their reach is too limited and because they .,make it more rather than less difficult to transcend racial difference. 

Reducing the significance of nee, looking beyond the color of our skin to our 
common humanity-this, after all, was the essence of Dr. Martin Luther King's 
celebrated dream. He invoked the libefal spirit of the Declaration of Independence and 
demanded that Americans live up In their beliefs in individual tiberty and equality 
before the law. Dr. King's moral vision, not the current push for race-conscious 
preferences and group entitlemenll\, remains the surest lodestar for a society still 
struggling to overcome the traumatk legacy of racial subjugation. 

In that spirit, this essay proJXl'i"S a new bargain on equal opportunity that trades 
group preferences for Individual empowerment. Such. bargain entails three steps: 

• 	 First, phase out mandatory preferences in government and reinforce 
voluntary affirmative action by private employers. 

However benign the intention behind them, today's race-conscious preferences or 
"positive discrimination" contradict the principle of equal protection and therefore can 
be justified only as temporary, natrowly tailored remedies to past discrimination. 
Moreover, they put government in the businsss of institutionalizing racial distinctions, 
hardly a good idea for a democracy held together only by common civic ideals that 
transcend group identity. Congress and the President should restore affirmative action's 
transitional and remedial character by setting termination dates for aU federal contract 
set-asides and other numerically driven goals in procurement and government 
employment. It's also time to repeal Lyndon Johnson's 1%5 executive order requiring 
federal contractors to adopt minority hiring "goals and timetables." In practice, guidelines 
encourage employers to hire women and minorities on a rigidiy proportional basis. 

Alternatively, we should boJstervoluntary affirmative action in the private sector, 

where most jobs and opportunities lie and where the battle for equal opportunity must 

ultimately be won. A new bargain must include the resources necessary to ferret out 

discrimination in employment and housing and enforce anti-bias laws. Fortunately, most 


.
.
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major U.S. employers actively recruit minorities and women because they see diversity 
as _a competitive advantage in an !pere.singly multiethnic society_ "piversity 
management" is well-entrenched in corporate culture. Such voluntary action, backed by 
strong anti-discrimination laws, avoids the infleXIbility of bureaucratic mandates that 
lead to d£ facto quotas. 

second, replace government preferences with new policies intended to 
empower poor individuals and communities. 

The legacy of racial discrimination today is most starkly reflected in the fact that black 
Americans are disproportionately poor, more likely to be jobless, dependent on welfare, 
trapped in decaying and dangerous public housing, and condemned to lousy public 
schools. Unequal resources and opportunities for the minority poor rather than 
preferences that mainly benefit middle-class minorities and women should top the civil 
rights agenda in the 1990.. Indeed, affirmative ~ction is a relatively cheap and ineffective 
substitute for a broad-scaJe agenda of economic empowerment aimed especially at the 
urban poor. Such an agenda should begin by radically lifting the quality of inner-dtY 
schools and creating a more effective occupational learning system that links schools to 
private employers. 

New public investments are also required to help low-income families save and 
build personal assets, start businesses, and become homeowners. At a time of fiscal 
retrenchment, will the public be willing to redirect resources for these purposes? No one 
knows, but a majority of people polled consistently say government has an obligation 
to help compe~te the minority poor. This much is certain: The debate over affirmative 
action stands in the way of building a new public consensus behind a course of 
economic emp~werment. 

.. 	 Third, base affirmative action in college admissions on need as well as 
race, and lift students rather than lower standards. 

Notwithstanding the University of California's recent decision to end all ethnic and 
gender preferences, the case for continuing affirmative action is strongest in college 
admissions. One reason is that too many minority Idds come from broken families and 
are handicapped by the abysmal quality of inner-city schools. Another is continuing 
racial and ethnic disparities in standardized test scores and grades, which only partially 
predict perform~nce but wield decisive influence in determining who gets to go where. 
But the most important reason is education's democratizing rnission. It is the incUbator 
of civic equality) exposing people from different backgrounds to one another and giving 
them a chance to compete on a roughly equal footing. This is especially true now, as a 
college degree lias become a minimal credential for competing in a new, know ledge
intensive economy. 
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Graduating from Yale probably opens more doors than graduating from State U. 
In general, however, colleges prepare people to compete; they don't predetermine the 
outcome of market competition. Nor has entrance traditionally been based on ruthlessly 
meritocratic standards; on the contrary, colleges have traditionally given preferences to 
the children.Qf alumni or faculty, to applicants from other parts of the country or world, 
to athletes, musicians, and others. Under such circumstances, it's difficult to argue with 
the Supreme Court's Bakke ruling in 1978 that race can be a factor but not the main 
factor In deciding who is admitted to college .. 

Still, two reforms are necessary here as well. First, affirmative action in admissions 
should be based on need as well as race; that is, targeted to people from low-income 
families or to students who are the first In their family to attend college. There's no 
reason for blacks or women from middle-eIass families to get a preference over a poor 
white or Asian student Second, instead of simply lowering standards to meet diversity 
goals, colleges should take extra steps to lift affirmative action students to the standards 
they must meet to succeed. Otherwise, affirmative action merely sets up minority 
students for failure and may also compromise academic standards. 

The Changing Politics of Race 

Nowhere is affirmative action mOre embattled than in California, where the University 
" 	 of California's Board of Regents voted in ) ul y to end all ethnic and gender preferences 

in admissions. The proposed California Civil Rights Initiative (Ccru), whose backers are 
trying to place it on a statewide baUot in November, would go farther, banning 
preferences in state contracts and hiring as well as college admissions. Polls show solid 
majorities (including among women) in favor of CCRl7Such findings are consistent with 
national surveys, which since the late 1970s have consistently reflected public 
ambivalence on affirmative action: majority support for efforts to compensate individuals 
for the effects of discrimination, but deep misgivings about group preferences, and 
outright hostility to quotas. 

Differing perceptions about how much racial progress we have made in the last 
three decades also exert a powerful influence on attitudes toward affirmative action. 
Here, whites tend to be optimistic and blacks pessimistic. In a sense, they are both right: 
While overt, legally sanctioned racism has virtually disappeared, covert or unconscious 
discrimination continues in many settings, like a surreptitious thumb tipping the scal!lS 
of opportunity against blacks. 

Experiments by the Urban Institute using equally qualified pairs of black and 
white applicants for jobs and housing demonstrate that the former still face unequal 

7Knight~Ridder Service. "6()'%. in California Would Repeal Affirmative Action, Poll Finds." The Boslon 
Glabt, M.n:h 8, 1995, p. 73. 
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treatment, In one such employment "audit" in 1990, for example, the Urban Institute 
found that white seekers of entry-level jobs advanced farther in the hiring process 20 
percent of tha,time, while black applicants /,\I'~nt farther only seven percent of the time, ,. 
Researchers <,<!nduded that old-fashioned bias against blacks was three times more likely 
than "reverse discrimination" against whites,' 

Such eJidence suggests we are still far from the color-blind society frequently 
invoked by critics of affirmative action. On the other hand, some defenders of race
conscious policies undermine their own credibility by refusing to acknowledge that a 
sea-change has occurred Over the past 30 years in America's racial mores, The politics 
of race, note authors Sniderman and Piazza, has changed dramatically since the 1940s 
and 19505, 1h<in, the overriding issue was race itself: whether blacks should enjoy the 
same rights as!white citizens, That issue was settled in the 19605, and there are now a 
number of distinct racial issues on which the public lines up in different ways, "Prejudice 
has not disappeared, and in particular circumstances and segments of the society it still 
has. major impact; they write, "But race prejudice no longer organizes and dominates 
the reactions of whites; it no longer leads large numbers of them to oppose public 
policies to assi~1 blacks across-the-board, It is , , , simply wrong to suppose that the 
primary factor1driving the contemporary arguments over the politics of race is white 
racism."" 

It's also' difficult to square images of racial oppression with the tremendous 
economic and social strides black Americans have made since the mid·1960s, 
Regrettably, such progress has often been obscured by unbalanced media portrayals that 
dwell on the p~thologies of the urban underdass rather than the achievements of an 
expanding black professional and middle class, The economic gap between whites and' 
blacks is dosing: In 1992, the median income, of black married couples with children was 
one percent below the average for all American families, Family structure, rather than 
race, is the key determinant of family income'" 

Such gains, of course, inevitably chip away at the historical rationale for 
affirmative action: It's hard to see an entire dass of people as victims when many of 

them are better off financlally than you are. It's also true that affirmative action 

increasingly reSembles traditional special-interest politics, replete with organized 


. constituencies (such as minority contractor associations) that work closely with 

congressional allies to ward off threats to programs that directly benefit them. And while 


"rumer. Margery Austin et at 1991. Opportunities Denied, Opportunities Diminished: Racial Discriminntion 
in Hiring. Wash~. OC: The Urban Institute, p. 2, 

'Snldmnan ., .L p, 5, 

l'1hemstrom, Abigail. and Stephan Themstron\. 'The: Promise of Racial Equality" in The New Promise 
of Am<ri£lln Ufe, Lamat Alexander and Oleo"" E, Finn Ir" ed" ('l'M Hudson Institute, ]995) p. 9], 
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the evidence suggests that these programs have made at best a modest contribution to 
blacks' progress, their political and moral wsts are indisputably high. ... 


The quest for racial preferences has dissipated the moral authority of the civil 
rights movement. For much of the public, the once-broad crusade for racial justice seems 

,.· to have degenerated into narrow demands for racial entitlement. Civil rights groups 
which in the 1960s had a biracial, ecumenical cast now act more like ethnic lobbies. The*
conflating 01 civil rights and race preferences, meanwhile, has allowed conservatives tot posture as the champions of color-blind justice. . r• 

Finally, there is growing unease about alfirmative action's steady drift towards 
proportionalism, the notion that the number of women and minorities in virtually every 
setting must reflect their percentage of the nearby population. In addition to erasing any 
real distinction between quotas and affirmative action, this trend reinforces what has 
been variously described as the "new racialism" or "identity politics" that views public 
questions maWy through the prism of race, gender, and ethnicity. 

Second .Thoughts on Diversity 

From a civic perspective, the push to extend group preferences in the name 01 diversity 
is troubling. 

As a social aspiration-as an expression of American tolerance and 
opelU1ess--diversity is unquestionably a worthy goal. The jostling and mixing 01 peoples 
from different places and cultures gives our society a unique vibrancy. U.S. businesses, 
competing in an increasingly multiethnic environment, have learned that a diversiiied 
workforce is a competitive asset if not a necessity. 

As a goverrunent mandate/ however, diversity assumes a less benign character. 
. It weakens the civic ethic 01 self-reliance by encouraging citizens to recast themselves as 

victims to secure government lavors. In the hands of bureaucrats, the quest for diversity 
quickly turns into a numbers game. Since no one knows how much diversity is the right 
amount, the safest course is to strive lor the proportional representation 01 each 
protected group. The bean-counting logic of bureaucracy and the ideology of group 
rights thus combine to push us toward quotas. 

·· • .~
:~~: ~ Defenders 01 preferences frequently note that white males still predominate in the 

upper reaches of society. This is true, but it more accurately reflects discrimination 20 . 
to 30 years ago, when today's top executives began their climb up the corporate ladder, 
than present conditions. In any event, the affirmative action debate can't be reduced to 
a pure struggle lor power among different racesi sexes, or ethnic groups. For most 
Americans, vital principles also are at stake. As sociologist Seymour Martin Lipset has 
pointed out, group preferences and entitlements run against the grain of an "American 
·creed" that emphasizes individual rights and achievement, meritocratic values, and 
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equality defin£d as a chance to compete on fair terms, not a guarantee of equaU ty of 
result 

,j 

'The civil rights movement triumphed not by challenging but invoIdng these 
underlying ~liefs.-by forcing white Americans to confront the contradlcticm between 
their ideals and the ugly realities of segregation. Race-conscious policies now have a 
tenuous hold precisely because they seem to contradict the ideal of equal, color-blind 
citizenship. Americans, ever pragmatic, may tolerate temporary deviations from their 
liberal, individUalistic creed to pay an historical debt. But they are unlikely to accept its 
overthrow by anew ideology of group rights, that, in its most extreme form, indicts the 
creed itself as the cause of racism rather than its cure. 

From the treatment of Native Americans to slavery, from Jim Crow to the 
internment of Japanese-Americans during World War n, u.s. history abounds with 
cautionary tales of people lumped into groups and deprived of their civil rights. Having 
at last recogniz<d and tried to rectify these injustices, it seems odd and dangerous to put 
government baCk into the business of classifying citizens according to race, gender, and 
ethnicity. This was originally justified as a temporary measure 10 remedy the effects of 
discrimination. Now, however, the goal of some affirmative action supporters seems to 
be the non-remedial purpose of promoting diversity for its own sake. 

The n~assumptjon is that government should not merely set fair rules of 
competition but apportion equal outcomes by group in the struggles of life. Even if this 
were within government's grasp, government could do so only by restricting some 
citizens' freedom and opportunity. Why should a poor white kid in Kentucky struggle 
to get ahead if his government decrees that whites as a group already hold too many of 
the best jobs? Government cannot ordain perfect justice but it can, through an 
unthinking em~race of group-think, give official sanction to a crude determinism that 
sees character and values as shaped chiefly by skin color or gender. 

The Clinton Administration unfortunately has endorsed diversity as a pretext for 
racial preference.. In a case before the U.S. Court of Appeals, the Justice Department 
reversed a previous decision to back a white school teacher laid off by the Piscataway, 
Nj, school board to promote faculty diversity. In arguing that the board acted legally, 
the Ointon Justii:e Department has crossed a line carefully drawn by the Supreme Court 
to prevent layoffs or firings purely on the basis of race. , 

The facts of the Piscataway case are these: ne school board hired one black and 
one white business education teacher on the same day in 1980. Eight years later, 
budgetary pressures forced the board to layoff one of the equally qualified teachers. 
Instead of flipping a coin-the method previously used Inr resolving similar 
dilemmas-the board chose to keep the black teacher on grounds that she Was the only 
black in the lo-member business department. District-wide, however, blacks made up 
10 percent of teachers, compared to six percent in the county's available labor pool. 
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"fhe Supreme Court has previously rejl1cted (in Wygant v, Jackson Board of 
EduCiltion) a similar plan to protect minorities against layoffs either to remedy "societal 
discrimination" or to provide minority "role models," U the Courts uphold the '. 

Piscataway layoff policy, however, the effect will be to dramatically lower the bar for 
justifying discrimination against white workers, Such a ruling would sever the 
increasl:qgly tenuous link between, rac ... conscious remedies and specific acts_ of 
discrimination and wipe out the ctistinction between preferences and quotas. 

" " Beyond Black and White ~ 
The rise of ethnic pluralism in America is another reason for reassessing group 
preferences. 

In the 19605. civil rights was largely a matter of black and white. Since then. 
Asian-Americans have grown from roughly one million to!L2.mlllion; Latinos from,3,5 
million to~l Groups classified as minorities now make up one-third of the 
population; add Women and about two-thirds of the US. population is eligible for 
preferences. 

There is something inherently absurd in classifying a majority of the country as 
victims and lumping them in such hopelessly broad categories as ''Hispanic'' Or "Asian." 
A majority of Hispanics describe themselves as white, while immigrants from Korea or 
Japan have little in common with those from the Philippines or the Inctian Subcontinent, 
Yet more groups are rushing to get into the victimization act Some Arab-Americans 
want the government to designate • new minority-people of Middle Eastern 
background. 

The more claimants for protl1cted status, the more the zerO-Sum logic of 
preferential treatment multiplies opportunities for group conflict. In Los Angeles, for 
example, Latino advocacy groups have challenged what they regard as the 
overrepresentation of blacks in local government. Asians have long complained of de 
ftzetoquotas that limit their numbers in California's most prestigious universities, despite 
their high grades and test scores. In fact, polls show majorities of Latinos and Asians, 
as well as women, favoring CCRI. The successful legal challenge to the University of 
Maryland's minority scholarship 'program came not frorn an "angry white male" but 
from an Hispanic student excluded from the blacks-only program. 

As America becOlnes more diverse, it's more important than ever that government 
be as neutral as possible with respect to race, gender, and ethnicity, The alternative is 
stepped-up competition among ethnic groups for politic.l power and government 
f.vors-a formul. for an American version of the communal strife that has wracked 

IlLauier, David. 'Where to Draw the tines?" The l.Ds Angeles Times, March 28, ]995,. p. AI. 
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India and other countries that nocognize group rights. Already, identity politics is roiling 
U.s. campuses; where oppression studies have mushroomed, where minority students 
resegregate ~m.selves in ethnic dorms, and where an excruciating sensitivity to race 
and gender protocol has sparked a backlash agaInst "poli tical correctness." , .• 

Like .riy other set of public pOlicies, affirmative action must be adjusted 
• 	 periodically to, evolving realities. The starting point is to reject the stark up-or-down 

choice posed by left and right-either reflexive defense of the status quo or a rush tof, dismantle all group-oonscious policies. Next, we should take three steps toward a new 
bargain on equal justice and opportunity. 

I 
I 

Step 1: Phase Out Mandawry Preferences 
,
• 

The President and Congress should start refocusing affirmative action by phasing out 
mandatory preferences in contract set-asides, public jobs, and hiring by private firms that 
do business with the goverr\ll16ll. 

Accordirig to the Congressional Research Service, the federal government opera tes 
160 race and g~nder preference programs" The largest category is set·asides, in which 
agendes typically allot 10 percent or more of federal contracts to businesses owned by 
minorities or women. The Supmne Court's recent AdarQnd decision dramatically raised 
the hurdle for justifying all racial and ethnic classifications and policies. Henceforth, set
asides and other numerically targeted preferences must be narrow in scope, limited in 
duration, pegged to specific firulings of past discrimination, and diffuse in the burden 
they place on rion.protected groups. It is doubtful that many federal preferences can 
survive the Court's new standard of "strict scrutiny." President Clinton also has called 
for tightening ~p on abuses in set-asides, such as white contractors who suddenly 
discover they have Native American ancestors or give their wives title to the business 
in order \0 qualify as a minority-<>wned enterprise. 

Like welfare or other government transfer programs, set-asides are essentially 
redistributive. They steer publli: resources to minority businesses but do little to develop 
the skills that would allow those concerns to prosper independent of government. A 
study by the General Accounting Office shows that the longer companies stay in Small 
Business Administration's Section 8 (aJ set-aside program, which is the model for most 
federal set·asides, the less likely they are to develop outside business that would sustain 
them when they no longer get I1On<ompelilive government contracts." 

llVCompilation ~ Overview of Federal Laws and Regulatioru Establishing Affirmative Action Goals 
or Other !'Tele""",e Based on Race, Gender, or £lhnicity." C<>ngressionalResear'" Service, Feb. 17, 1995, 

"England-Joseph, Judy. "Statu> 01 SBA', 8(.) MinOrity Business Development l'togram." General 
Accounting Office, March 6, 1995, p. 2. 
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Instead of rigging the competition for public contracts, affirmative action should 
help minority businesses compete on even terms. In the wake of the Supreme Court's 

" .1989 decision striking down a Richmond, VA set-<lside program, Blrmingham, AL has 
jettisoned its contract set-asides and is working instead with the business community to 
nurture miN>rity-owned enterprises. This voluntary model builds the capacities that 
allow minority businesses to stand on their own in market competition rather than using 
public resources to shield them from that competition." 

" 
It's also time for Congress to end the bidding discounts, tax credits, and set-asides 

the Federal Communications Commission uses to encourage minority- and female
• owned businesses in telecommunications. There's little evidence that such prefererices 

have achieved their stated purpose of promoting "minority views" in broadcasting; the 
content of broadcasting is determined by what people want to see or hear, not by the 
complexion or sex of company owners. And as Jeff Rosen points out in TIw New R.epublic, 
even larr. and successful minority businesses are eligible for set-.sides for cellular 
licenses.' Why do they need a boost from government? . 

Census figures show that minority- and female-owned enterprises are growing 
rapidly." In keeping with the principle that group preferences should be limited and 
transitional, we should begin phasing oul set-asides over, say, a five- to lO-year period. 
During that period, we should begin phasing in new empowerment initiatives of the 
kind discussed below. 

In addition, President Clinton should repeal Lyndon Johnson's 1965 Executive 
Onder 11,246, which requires federal contractors to file written plans with the 
government specifying hiring goals and timetables. This is the federal government's 
largest affirmative action program. Studies by Jonathan Leonard of the University of 
California and others show thet the executive onder has only modestly increased black 
employment and income, while having little effect on women. Even where gains are 
posted, they often stem from a shift in employment from firms with no government 
business to federal contractors. Although the law bans formal quotas, government 
guidelines push employers to hire by the numbers to avoid the inference of 
discrimination. 

Steady progress by minorities and women in public employment also suggest that 
we can safely dispense with hiring preferences in government. Blacks are actually 

UBarrett, Paul M. "Birmingham's Plan to Help Blac.k..()wned Firms May Be Alternative to Raci.al Set
Aside Programs.- .TN! w.n Street loumal, Fob. 27, 1995, p. A14. 

''Rmen, Jeffn!y. -Affinnati.e Action, A Solution."17Ir Nt'W Republic, May 8, 1995, p. 23. 

bMehta, Stephanie N, "Affirmative ACbon Supporters Face Divisive Problem." Tht' WaJl Street /¢urml, 
June 2, 1995, p. B2. 
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overrepresented in federal government (17 percent of the workforce compared to io 
percent of the private workforce) and many big-dty'governments as well; women are 
at 40 percent of the federal workforce and ~)wing." 

At • ti.o:ie when governments everywhere are in the throes of reinvention and 
downsizing, if makes little sense to steer women and minorities toward public 
employment ot contracting, Writing in The New Democrat, Joel Kollin notes that in 
California, affirmative action lends to channel minorities and women to relatively 
stagnant sectors of the economy-to government and large corporate bureaucracies 
instead of to dynamic small- and mid-sized firms that are generating most innovation 
and job growth in the state. 

I 

Voluntary Affirmative Action , 

Since most jobs and lucrative opportunities are found in the private economy, voluntary 
affirmative action by employers clearly will do more to equalize opportunities for 
minorities and l women than government set-asides and preferences. Most large 
companies actively seek to diversify their workforce and small employers are under 
social and legal'pressure to do the same. In addition to barring outright discrimination, 
the Civil RightS Act of 1964 (in Title VII) permits companies to be sued when they 
unintenli01Ull1y discriminate-when their hiring and layoff policies result in a "disparate 
impact" on women and minorities. (The Civil Rights Act of 1991 restored the burden of 
proof on employers to justify such practices on the basis of business necessity.) Tltis 
"rebuttable presumption" acts as a safeguard against unconscious discrimination but, 
unlike governmhnt's numerical goals and timetables, does not induce employers to hire 
or fire by the numbers. . 

As part of any effort to reform affirmative action, President Clinton should 
challenge Congress to give the Equal Employment Opportunity Commission (EEOC) the 
resources it needs to sift frivolous from serious bias claims and to detect patterns of job 
discrimination. ~t the same time, however, Congress should direct the EEOC to avoid 
actio~uch .~ using computer models to fix the supposediy "exact" percentages of 
qualified WOmen and minorities available to employers in a given location-that compel 
companies to adopt race or gender proportionalism to avoid official harassment.lIJ 

Since anti-discrimination litigation is time-consurning and costly, it makes sense 
to explore alternatives for reinforcing voluntary affirmative action, A useful tool is the 
"employment an~ housing audit" pioneered by the Urban Institute, as described earlier. 

t. 	 Increasing their frequency-say, by giving government grants to community 
groups-would aid in detecting discrimination, but the increased prospect of being , 

"'Qnttal Persorinel Data FUe." UniI2d States Office of Penonnel Management. September 1993, 

''Bov..d, Jam... 'The Latest EEOC Quota Mandate." The Wall SI.et:f /.,,,,,,,1, April 27. 1995. A14, 
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audited would also act as a deterrent to employers and landlords. Consumer boycotts 
and other forms of public suasion llave also proved effective at encouraging laggard 
firms to hire minorities. ... 

Step one in reforming affirmative action, then, is to shift from mandatory 
preferences to voluntary action by employers, with an!i-<liscrtmination laws and public 
scrutiny .s an insurance policy against backsliding. By itself, this step won'! quell the 
controversy over race and gender preferences; it won~t console whites who believe 
they've lost a job or promotion or a slot in medical school because of affirmative action. 

• But i! will get the goverru:nent out of the business of group classification and preferences,
" llalting a trend that promises heightened ethnic conflict. 

Dubbing this approach "the separation of race and state," the weeldy Economist 
recently pinned the key point: 

'It is true, of course, !1Ia! race distinctions win not disappear from society 
simply because governments decline to recognize them. But it is equally 
trueJ and even more important/ that race distinctions cannot disappear so 
long as governments not merely recognize but enforce them."" 

Step 2: Replace Preferences With Empowerment 

H race and gender preferences commit government to a divisive and ultimately futile 
quest for equal results, the answer is not simply to jettison them but to get serious about 
making equal opportunity a reality for America's minority poor. Step two in the new 
bargain is therefore to replace government preferences for groups with new public 
policies that empower individuals to get ahead regardless of race, gender, or ethnicity. 

Most studies confirm that the impact of preferences on minority or female 
employment and income is exceedingly modest. For example, a report on black economic 
gains prepared for the U.s. Labor Department reached this conclusion: 

'The general pattern is that the racial wage gap narrowed as rapidly in the 
20 years prior to 1960 (and before affirmative action) as during the 20 years 
afterward. This suggests tlla! the slowly evolving historical forces we have 
emphasized in this report-<>ducation and migration-were the primary 
determinants of the long-term black economic improvement. At best, 
affirmative action has marginally altered black wage gains about this long
term trend."" 

I~A Question 01 Colour." TIr< Ecooomm, ApiU 15, 1995, p. 13. 

"'Smith, lames P. and Filii. R. Welch. "Ocsing the Gap: Forty v .... 01 Economic ProgT." lor Blacks." 
The RAND Coq>., February 1986. p. 99. 
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Moreo~er, as sociologist WiUiam J. Wilson has pointed out, affirmative action 
policies exhibit a class bias that favors middle-dass professionals and entrepreneurs 
while offering little to people stud< in poverty. 

-' In a seniinal article titled "The Competitive Advantage of the Inner City," Michael 
Porter of the Huvard Business School argues for shifting public resources from transfer 
payments, subsidles" and race and ethnic preferences to efforts to create businesses in 
the inner city.: Preferences, he notes, rarely benefit companies located in low-income 
neighborhoods: 

,I 
"In addltion to directing resources away from the inner city, such race
based or gender-based distinctions reinforce inappropriate stereotypes and 
attitudes, breed resentment, and increase the risk that programs will be 
manipulated to serve unintended populations,"" 

I 

What's tragic about the current impasse on affirmative action is that it blocks 
a!tempts to build a new biracial consensus behind a comprehensive a!tad< on inner-city 
poverty, For blacks trapped at the bottom of the economic pyramid, the main obstacle 
is not vestigial discrimination but the breakdown of critical sodal and public institutions, 
chiefly the family and schools. Can anyone doubt that dramatically lifting their academic 
and occupation.l skiUs would have a greater impact on their life prospects than 
maintaining preferences that mostly benefit middle-dass blacks, Hispanics, and women? 

Empowerment is a broad agenda that encompasses everything from welfare 
reform to national service, youth apprenticeship, and other ideas for expanding acceSs 
to education and job training. But it would be especially fitting to focus immediately on 
the eccnomit: legacy of discrimlnation-on the profound and lasting impact on minority 
citizens of their'systematic exclusion from full participation in the free enterprise system. 
This legacy includes lower rates of business formation, of asset accumulation and 
inheritance, and especially of home ownership. 

.. ASset-building str4tegie •. According to the Census Bureau, the distribution 
ofipersonal assets (property, savings, and investments) by race is even 
more skewed than the distribution of income: Whites possess 92 percent 

t ~ of Americans' total net worth while blacks have only 3.1 percent. 

t: 
, .,, 

When it comes to building personal assets, middle-dass Americans already benefit from 
"affirmative action" in the form of the mortgage interest deduction and tax breaks for 
private pensionS and savings accounts. Yet our social policies, especially welfare, 
promote consumption rather than asset accumulation. An empowerment strategy should 

2lPorter, Michael. 'The Competitive Advantage of the Inner Oty.# Harvard Busins REview, May 1995, 
p,55, 
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offer poor families similar incentives to save and build personal assets. Michael 
Sherraden of St. Louis University has proposed an asset accumulation system open to 
aU Americans, but with special incentives for the poor. It would create Individual 
Development Accounts (lDAs), tax-free savings vehicles for low-income families whose 
deposits could be matched by government, businesses, churches, and charities. The 
Corporation for Enterprise Development has designed a National IDA Demonstration 
that would create 100,000 IDAs for low-income families at a cost to the federal 
government of $100 million. 

.. 	 Hom. oUJlW'Ship. Our homes are the most important asset most of us will 
ever own. Stable communities, moreover, are rooted in high rates of home 
ownership. While 67 E"!cent of whites own their own homes, only 45 
percent of blacks doc Instead of dismantling the U.s. Department of 
Housing and Urban Development (HUD), as some Republicans propose, 
wliy not reorganize it around the goal of lifting home-ownership rates 
among the poor generally-a shift that would disproportionately benefit 
the minority poor? HUD can promote horne ownership by shifting dollars 
now spent on rental subsidies (the total exceeds $10 billion) toward grants 
to local governments to clear sites for construction oflow-cost housing and 
cut mortgage interest rates for owner-«cupant buyers in poor 
neighborhoods." Localities should also revise bullding and housing codes 
to make it easier to build low-cost housing. 

Public etlw:;ation. Finally, no public task is more urgent than dramatically 
lifting the quality of inner-city schools. More money may be necessary but 
it will be insufficient Big city school districts typically spend well above 
Ihe national average. More important is to change the bureaucratic 
organization and culture of our standardized publiC school system. 

The first slep is for the states: They should withdraw the local school districts' monopoly 
on owning and operating public schools, freeing teachers and other civic entrepreneurs 
to create innovative public schools. Now operating in 12 states, such "charter" schools 
expand choices for parents and children while exerting real competitive pressure on 
traditional schools, who risk losing students (and public funding for them) if they fall 
to improve. Unlike conservative proposals to privatize public schools through vouchers, 
charter schools operate under license to public authorities without the slifting rules and 
procedures of central school districts and unions. The federal government can help boost 
these efforts by letting the states use federal education dollars to experiment with models 
and help capitalize new schools. 

"Sl4listi",1 Abstrac' of ,he Uniltd 514'... 1994. Washington, OC, GPO. Table 1216, p. 735. 

"Husock, Howard. "Up From PubUc Housing.- The New De_m" January/February 1995, p. SO. 
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These initiatives are modest in cost if not in scope. But they are only the 
beginning. Ultimately, the only way out 01 the quagmire 01 group-conscious policies is 
to redouble thl, nation's commitment to equal opportunity lor all. This requires not only 

.jvigilance in ~ombatting residual discrimination, but also positive steps to lilt the 
prospects of poor people packed into decaying urban neighborhoods. Conservative 

. critics of preferences have ignored both these moral imperatives and the publiC costs 
they imply. No wonder their calls lor a color-blind Constitution and society ring hollow 
to Americans for whom discrimination is not an abstraction but a painful reality. 

, 

In pursUing a third way on affirmative action, we must be clear on this point: 
redeeming America's historical obligation to the victims of slavery and segregation is not 
a cost-free proposition. A serious agenda for equal opportunity and individual 
empowennentwill requirelinancial sacrifice from society as a whole. 

Step 3: Reform Affirmative Action in College Admissions 

The third step involves college admissions, where the abysmal quality of many inner·dty 
schools, continuing racial and ethnic disparities in standardized test scores, and the 
special role Americans have traditionally assigned to education in equalizing 
opportunities combine to justify some form of affirmative action. Nonetheless, two 
reforms are essential: 1) we must lift students rather than lowering standards; and, 2) we 
must target students by need as well as race. 

, 

u.s. colleges compete for promising minority students almost as furiously as for 
star athletes. The dearth of candidates with high test scores creates pressure to lower 
official standards to meet affirmative action goals. On scholastic aptitude tests (SATS), 
for example, bl,acks score on average (combined math and verbal) nearly 200 points 
below whites. This has prompted protests and lawsuits from white and Asian students 
denied entry despite higher grade point averages and SAT scores. 

Such measures, while useful, are not comprehensive or infallible predictors of 
future performance. Moreover, few colleges base admissions solely on meritocratk 
standards. Many take non-academic activities into account: participation in sports, clubs, 
student government, or civic work. Others give preferences to the children of alumni or 
faculty, limit local enrollment to leave space for students from other parts of the country, 
and offer special scholarships for students from low-income families. Under such 
circumstances, it is difficult to argue that colleges may consider any factor except race, 
ethnicity, and gender. The right standard is still set by the Supreme Court in its 1978 
Bakke decision: Race should be a factor but not the decisive factor in college admissions . 

. 
Too often, however, accepting ill-prepared students under affinnative action plans 

sets them up for failure and reinforces stereotypes of intellectual deficiency not only held 
by whites but also intema1ized by minorities. Studies show that only one-third of black 
students who enter college graduate within six years, compared with 57 percent for 
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whites.""Irs not just students who suffer: Institutions that allow the quest for diverSity 
to c.ompromise academic excellence risk repeating the descent of New York City'S 
College, once the "Harvard of the proletariat" and now a venue for ethnic politics. 

• 
••• 

~, 	 Given.lhe disparity in test scores, how can colleges lift students rather than lower, 	 '.
,. 


, 	 standards? One way is to adopt the military model of .flinnalive action that sociologist 
J 	 Charles Moskos says has made the army the most successfully integrated institution in 

America. lhis model combines goals (but not timetables) for minority promotion with 
rigorous training to ensure a sufficient pool of qualified candidates for promotion. Somer, 	 colleges already are trying similar approaches: Boston College enrolls affirmative action 
students in a six,week summer training course and requires that they sign. contract 
pledging to make every effort to graduate. The results are impressive: 95 percent of these 
students graduate in four years, compared to 88 percent for the entire student body" 
An alternative is to guarantee all rugh school students a slot in community colleges to 
prepare them for entry into more demanding four-year schools. 

Colleges should also work more closely with high schools to create preparatory .;~ 
programs for minority students. In California, for example, officials estimate that only 
five percent of black and four percent of Latino public high school students complete the 
course and grade requirements necessary for admission to the University of California. 
But eligibility for both groups swells to over 40 percent when students are enrolled in 
preparatory courses.'" 

University officials worry, however, that the proposed CCRI would prohibit such 
programs because they do not meet its standard of pure color-blind neutrality. t-.:or, of 
course, would race-conscious recruiting of promising minority students-and indeed the 
architects of the initiative admit that it would lead to a dramatic drop in minority 
enrollment in top-ranked schools. 

The second problem posed by affirmative .ction in college admissions is that it 
ignores wide income variations among members of a group. It's hard to defend giving 
an advantage to Bill Cosby's kids, to an engineer who recently emigrated from Peru or 
India, or to an affluent white woman over the son of • proverbial white co.l-miner or . 
a recent Russian immigrant. Some argue that the purpose of affinnative action is not just 
to widen opportunities but to indemnify people for historic wrongs. Since coUege slots 
are not unlimited, however, it makes sense to target preferences to people who really 

)lMcCrory. Brian. "Pathways to CoUege. Affmnative Action.: an American Dilemma," The B~ston Globe, 
May 23, 1995, p. 12. 

"D:>id., p. 12. 

~Rogers, Kenneth. ''Don't Lower the Bar - Elevate the Students." The Los Ange1~Times, March 10. 1995, 
p.87. 
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need them-t~ kids who are the first in their faffiily to go on to higher education, for 
example, or to those from poor or working poor families. 

Simply substituting class fOr race as ~ basis for affirmative action runs afoul of 
the test-score gap; the likely result would be to make poor whites and Asians the main 
beneficiaries. '/'he better solution is to combine the two as a means of targeting 
affirmative action to truly needy members of minority groups. Since colleges already 
collect lots of linancial information from students seeking loans, grants, or scholarships, 
tempering affinnative action with a means test shouldn't be hard. 

All this raises an obvious question: If preferences are wrong in public contracting; 
why are they permissible in college admissions? One ansWer is that colleges have a 
broader public mission than career preparation and meritocratic sorting. Americans have 
always believed that education is the key not only to opportunity but to an enlightened 
citizenry capable of self-government. Since World War II, we've invested heavily in 
college opportunity because we see it as integral to both economic growth and equality. 
This is even niore true today, as the global information economy puts • premium on 
know ledge and mental agility. 

Affirmative action in college is not a guaranteed outcome but an opportunity to 
develop civic capacities and compete successfully in the economic arena. Like other rae ... 
conscious preferenoes, it should be viewed as a temporary expedient until representa tion 
of minorities in colleges is roughly equivalent to that of whites. In the meantime, it 
should be do~ in ways that don't compromise academic standards or confer benefits 
on people who are not needy. 

Conclusion 

At the heart of the affirmative action debate are conflicting interests and visions of 
justice that divide largely on racial lines. There is, however, a third option-a civic 
perspective that works to synthesize these visions into a new bargain on racial justice 
and equal oPP4rturuty. The moral underpirming of such a bargain is Or. lGng's vision 
of a society tha.t judges individuals by "the content of their character" rather than the 
color of their skin. 

A reoentseries of articles in TIlt New Democrat provides thematic building blocks 
for the third way: Start phasing out mandatory group preferenoes; wherever practical, 
target affirmative action by need, not by race alone; shift efforts to combat inequality 
from the courts.and federal bureaucracies to the economic arena; don't lower standards· 
but lift people ,!p to common standards instead; don't bestow group entitlements, but 
instead use p~lic resources to build individual capacity. 
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Finally, as author Jim Sleeper argues, our political leaders should have more faith 
in civil society.'" Rather than base affirmo';ve action on the insulting premise that 
government must perpetually compel ci(ll~ens to do the right thing, it's time to 
acknowledge incomplm yet incontrovertible progress and move on to the next phase 
(If the struggle for racial justice. And instead of waving the bloody shirt (If racism to 

'. 	 suppress dissent, it's time now to air public doubts and trust in the power of democratic 
deliberation to move us closer to common ground. 

Will Marshall is prn/dl!1ft of th. Progre••;v. Policy In.tiMe, 
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~Afflrmali.,e lie/ron hos been good for America, But Ihal dlXS not mean if has olway.s been per/eel, That dl)fls not mean Ihat if 
should go on Jore~l!r, Affi1"tl'lJ).Iive aclion shOllld be retired when its job is dune nand 1om nsoli'ed thai Ihol day will come. But 
the job is flol du~e. if ' 

Presideol Clinton, Wedru:sday. July 19. 1995 

Out Centrnl Challepge, As we approacb tbe 21st century. the Presiden1 oolieves we must restore l.f!e AmerjCMR Dream of 
opportunity; find Common Ground amid our great dive!'5it)' of opinion and ~perience; and strengthen Ihe American commitment to 
Equal Ovoo[tUnjty for all. special treatment for none. 

Presidential Directive to Ensure AOinnauowe Action is Fair. Affimuuive action must be consistent with our ideals of 
pmonal r~ponsibilit)' Md menL Today, the Pre.~ident directs all federal agencies 10 comply quickly wilh the Supreme Court's 
decisioo in Ada[!gd nru.1lri apply four stMd.arcls to make sure thac all affirmative aGlion programs are fair: 

_ No quota... • 
- No reverj>e discrimination. 
- No preferences fOf unqu..alified individuals, ,. 
- No conttnuatio(l of progrums that have met their goals. 

Any progmm that does nol meet any of these four pnn<;iples mUsI be sliminafM or changed. 
. 1 . 

, 

, 
"Sct-Asidei" Need Refo~, In rome CQSC.S, ·set-asid~" have been misapplied, misused or even intentionally abused. 
l'hcrefore. the President Clinton has ordered that we: ,, 

• 	 Crack Down on "Set-AsideH Froud ~nd Abuse. Mak~ sure set-asides go to businesses that nertl them 1UOSt, No 
permanent set~a.<;id~ for any cOmpany. ' , 

, ' 

• 	 Comply with the Suprene Court's Adarund decision. Limil set-asid..:s to areas where serious discrimination 
remains. 

I 
• 	 Do More to Help Disadvantaged People and Distressed Communities, The p~ident has directed the Viet': 

P~ident to develop new ways to usc government contmcting to help businesses locate in distressed areas and hire 
workers from thOse areas;, 

Done R~h'. Affit'ttUltive Action Works. President Clinlon ortlel"t'A a review of the governmeot's affirmative llelion 
programs, That review concluded affirmative action is still an eff«tive 1001 to axpand economic and educlllional opportunity: 

• 	 The. military's approach. ensuring if has a wide pool of qualified canuidat¢s ror every promotion. hl1$ given us thtt 
world's most diverse anti best quaUfted military kadetship, 

• Education Depannrenl programs. targeled at minorities do a 1m of good with a small Investment - about 40 o:;oots of 
;, every $1,000 in smdent aid, 

• 	 The goals and timetahles first inslilut.:J by PrdSidtmt Nixon for lars.;: toocral o:;ontra(:tors have prevented discnmination 
and fostered faimess n witham quo!a<; or mantlate;.! oulcorne~, 

• 	 "Sel-ailidcs~ have helped huiltl up firms. owneJ hy minoriries and women who were hiswricaJly excluded from the 'old 
hoy~ network. Th~y havt: helped a new generation of ¢n{repfen~urs (0 !lourish. foslering ~lf'rcHllnce and economic 
gr(W.'th. 

THE WHITE HOUSE' OFFICE OF COMMUNICATIONS' (202) 4Se-56<1a· FAX 1202) 456-1213 



•We Have Made Prognss Toward the Ideal of Equnl Opportunity: We have p~ major milt:slo~: Emandpalion, 
women's suffrage, civil rights. votins rights and equal rights., That progress, won by hatt! work and cOtlntl~ acts of 
conscience, h.as allowed miUiol'ls ~f Americans, once 01'1. the fringe, to COntribute to our democrncy and prosperity: 

A tOlO black middle d~ is emerging. -
Women are now major earners. \' -
Higher education is now more op~ to women. !<Idal and elMIc minorities, - Police depanments acft:»>.~ the country re!leet diversity o!' Iheir communities.-

We Cannot Retreat, While Di~minution Continues. We must 1'1.01 ~ome the firsl generation Qf Americans since the end 
of Reconstruction (0 ~trow the reach of equal opportunity. We must continue the struggle Iowan! ~1l31 opportunity for all and 
special treatment for none, America cannot afford to waste 3 single person 215 we confronl new challenges, Affirmative action 
has closetl rtW'ly gaps in economic opportunilY. but we still have a long way 10 go: 

• Ul'lempJoymel'l1 rate for Africart-An;ericans remains about Iwice Ihat of whiles. 

• Women still make only i2 percent ru. much as ffiI1tl. 

• . Avernge income for a Hispanic woman with a college degree: is less than that ofa white man with a high scbool 
degree, 

• The recent Glass Ceiling Report found that women in the naliOn's lafg~l companies hold less th'an 5 percent of senior 
management posts. The number is lower for African~Amerii:M$, Hispanie and Asians, who holclless than! percent 
each of those positions. 

• In 1994. federal government received more than 90,000 complainls of employment discrimination based on race. 
ethnidtye.ml gender. 

• Hate crimes and vjolenf.."e iu,; still ugly realities in the lives or many Americ.e~. 

Those Who Would Divide Us Ttirraten America's Future. Those who prey on our WOl'St instinclS and SQW division cannot 
su.cceW. America will survive and prosper as a socie.y if we are coniidenl and uniled. To.:iay in America, l50 racial and ethnic 
groups CO-CXiSl in harmony - an acbievement unmatched in human hiS4ory. Presidenl Clinton believes we have a 'responsibility to 
renew and S1rengthen tbe ideals that fostered that unity. . 
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You may.itO _nil b~: 
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---i----------- CAQency) 
___+-___________, (TOiephon.) 

SUBJECT: U\80R P",- TOSilmony on _lIIlv. _on - Offlco of Federal ConttaO! C<>mptl..... 
I 

I 
TIle 10Bowing IS 1M mponao of ou, lII.ney 10 your ""1.0$1 lor vI_ on "'" llIOvo-c:aptlonad 1NIbjocI:

I-- C't',,:.r 
__ NO ObjeoHon 

I 
__ N~ Comment 

__ 8~' proposad edl\lO on pogo. ____ 

__ "I"or. ________ 
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8UTlIIII'l' Olr .BlIUolY oJ. lIILCIIlI1t 


III1WY fl.UIYUT ••~I 1'011 ra.enl COII'rDC! CCllll'LIUaI 
1IIl'LO_ .'UDUDII JIl)IIIIIIlftlLTIOII

II.'. Illna_ or __ 


B8rOllll iI'IIlI __TIl _S UII III!IW8 111180UIIQIIIJ OCIIIIIlKIII 


, 
..... C""hJ&1141 lI_r. 0' th. ,,_Utea., 

I 
., ~.me ia Sbi¥l.y J. Wil~h.r. and % .. the ~~t1 A••l.tant 

I 
Seor9tasy tor red.~al Contraot Compliano., ~loya.nt atan~a~40 

, 
Adainiatr.tlon, u.a. Dupartm«nt of Lobor. t ~ppr.oioto the, 
opport~nity to a,pear cotor. the Committee ~ d1eeuse the ott1~• . 
of redet'al ~ Contrllct Compllanc;. Proqrome (OPCC') I its 1Il••10u dud 

lta ettorta to promota .q~al eaploym.nt opportunity in the 

Aaerican workplace. In particular, I VoUld like to thank the 

Chair, ~Gnator K,•••~au., wltn Whoa ~ had an opportunity to &aet 
I 

earl1er tlli8 Y8llr ant "IlO I tn01I """ a ke"n interelt 1n ant 
I 

undnltant'1nq of our proqram, I wouLd ala.. like to tnanle Senator, 
Kennedy. the Rank1nq Minor1ty Kamber for invitinq me to addr•••I ' 
the Coa.1~~ee. I request that my vr1ttan atatement be entered 

into tbe recor4 of th••• pro~.Qd1n08 and X will b~lafly .u~e~i~A 

"ff'i r.1JI""'k.~ 

Alii )Iou al'e all avar.,' h'vllllqnt Clinton haa' ••)c:.~ :for a , 

OOIIPnhenaiv. "view ot F64er..1 afth:lIlatlvo Dot:l.OI\ poli01.... Th.e 

k"CtUiOJle tOl" thlc ¥'cvioW' o.HI (11) to exnzln. curent FeiSor-al 1'."'. 
I

and revu1ot1cno rb;o~dln9 attirmot1ve actiQn PQ~ioi•• , (b) to, 
analyao thoir o:f:feotlven••• and relovance to tao QU~t ooonomio 

: ~ 

ol1.at..; 'and: (4) to regO!Dt*M ob.angalt ... flW:-opd.e.t.e. Tbi. 
, I 
~.vlev 1. ongo1n9 I ond 1 aD a4v1Md that tht::I l',nuf1donL ho.. clcaw.n 

I 

http:Dot:l.OI
http:eaploym.nt
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oftl"",.UV8 .<:tiOl> polioi"", 'Until ....011 t.u.. .. til.. ""e"i4""t'D 

...vlav hall han oOlliplat.ft4, I Qal\ only rOJlpOM to qvM.tiona that., 
pezotain ,to the OPQC' and tho entorc.Mnt of it. nondiBCX'lllinat.ion, 


i 

and affirmAtive action ..ndllu ullfltar the lave we 44l1linl,,\..o&.

: 

I 


% 00 nota, u.c "n,nu:t;lB, t.ha\. on J!.U"I6 12 the au-pAlla Court 
i 

banded down, 1te decislon 1n adAron4 C9D'~rugtQr8, IPR, v. ~, 
I 

, Til.. de,,1IIlon has 81g1l1f101Ult l.lIplicatlon. for Fa<1arU prOIlre,llI., 


that; aooo..o minority pretenDc", however. tile daoi81Qn .hould 


not IIndeno1ne or ll.llit til" Department t .. enforoemellt of til_ 


afflrmotiv~ action provi.ion. of IX800tiva Ord.r 11a46. Tho 

, 
I

numerical goale approach. vhicll lapl...."t. the .rtlrmatlv8 act10n 
I ' 

provl.icn ~f Ix.outlve Order lla46. 18 not Dased on raGial or 
i 


Qander ~t.renc..s. or quotaa, Rather. 1t ia a Uohanlaa 

, 

4••10n84 to ....ura the aucc••• 01 cnn~T."t~rnl 9004 faIth 

~tfortg at b~oad.n1n9 the pool ot qu.lit184 candidat•• for entry 

l.vel or ,ro.otion.l oppott~nitle., Q~otao a~O ex,ra••ly 

prohibited by OFCCP'. regulAtion., and .eleotiona fQr ..ploy~n~ 
, 

Ot proaot~on lU\llft ba u.4. wi t.hQut I'.YOU\( Lu &~C. or gen!1or, 
I 

CQna1.toll't with T1Ll... VII ut tJliIII 01vl1 Ai't)ht. Aat. Aocordlnqly I 

I ,
the ~e0181Qn ~.rln4 abOllld not hava an atract on affirmative 

I
a<:tion as, n, 111 ll1pla.e"..." ""oar ItlC.OOt1ve Order 11246. 

Whiie r ~nnot, in t.h1. torum, 8fl9agoe in a ,..naJ."41 4QbatQ 

abo~t the nation's affirmative action po1iolee, I am 1'1••••11, to 

disc.... the oree" our miaBlon and our m.tbOdll Or a,dminlstOrl,nq.. 
tile lava Itbat baye b .." entrll.ted. to the .",enoy, Ad.d.lt1onallv. ,I 

2 
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would lik. tOo "1.cu•• how ve .ZOe ala" vonlnq co upclata O\U: 

rroe.dura4, atraaal1n. o~r ope~.~ion~ and !eprov. our ability to 

r••,ond to contraotor and ooftatituant nae4.~ 
, , 

OVer tho palSt fw Ilent.h. there hea bOM an lItxt.tt:nllw4 natlonal 
, 

debate OYO~ o~r nation's afti\~tlve Qutlon progr.... A~ tlm••• 
, 

the duata ibca wen ohltraut.o.lsat! by h1.tor1eal. 1naco\lrao1ue, 
I 

faet~l errors, a.W • oomplete mlause ot the ~eras that 4esoribe 

theee lJDportant. pe110 poUC1U. !Wen ""r•• , at u .... tile 

IUDOU8alQn ,naa 4."en.rat.ea to tile point that reasonabl" voiD.. 

OOU~Q not b. heard. 

I WOU14 lika to tMnk the lI......to lAbor en4 Hwaan ReIlOllroos , 
coultu. for tile opportunity to bave a oalll. reaaoned. end 

, I 
intorme4 41.o~aeion about affirmative aotion •• en~oyced b1 tile 

O1'CCI'. 

OFecp 1a r ••pansible rOT t.hR admlni.tratlon ot three .I"a1 
I 

4IJ!IPloYDant orl'nrt.unity progra'lla thli: apply to Govern.mant 

contraotor••nd .~ntraotor51 Ixoo~tlvQ Order lli46 •• 

azoft4ed, SD~iDn 50) of the Rehcol11t4tign AOL ~, 1") and the 

.f'!~tlv• • etlan p.ovi.iona ut th. Vietnam ,ra V.~.ranl. 

llead~ ...tIle',t Ati~1~L4n".. Aot or 1914. '&alta" taqetner, tllGse laws 
i 

II"" cUaodmination and require teaeUl contractor., an4, I 
lPUbccmtrac'tOrtJ t u a ooncUt1on af their GovetTUllent contract", to, 
take attimtlve action to an.ute that ..lllodti... .,""...., 

,lnCIlv.l.!lllUII Vltb lIi...blUU.....peolal 1I1.U184 and V;l..~1\IUII era 

vatorans nave an e~al ol'l'ortunlty to ooapote for employment • ., 
Approxlmat.ly n pero8l1t or the labor force (abOllt :l6, 

3 
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I 

million wo~k.~) la .npl01Q4 by '.daral cont••otcra O~ 


I 
,nlhC'!ll')nt.r~ct::orA .uh~ act to the l&wII ab1nlotcra4 by orecp. In 

I 

I 


Fi.oal Y.ar 1993, orccptD oovcro4 Yo4er41 OOnt~actor. 1nelu4od 


02,100 nonJQQnDtruotion eatabliana.nt••nd an ••timatvd ~OO,O~o
I ' 

I


QOftatruotion a.toll.bliente. TbB "c\'1e,nsl Govarnaent awar<1eQ mera 
I 

tban .1&1 ~illiou dollax_ lnvolving 176,000 priwu contraot. In , 
Fi.oal YearI 1'93. 

I
The ACJll1nnaent that. aO'ffet'n.;ant contraot. QOntaln • c;lavae

:, 
probl~ltlni the oontra~or from GlscriDlnatlni in ~loymant on 

the ~a,i, ot raee, color, creed, and national oriqin bas b$On an 

.'tabliahad part Of Fadaral ocntraetinq policy ainca,L94l, vhan 

~es14.nt Roosavelt aiqnad E~.eutiva Order 8802 outlavl"; 

4tacrimlnatloA 1ft the re4eral Qovarnmant and in th. w.r 
, ' 

In4uIJtriea. 
, 

It haa bean ....inhh'.~ hy Ex~eutivo Onloiu of five 

· IIIUOQeelillv.lpreaidents ' •• 'PT'e$idl!lJ\t. Roo••valt., Tl"UJ:Il.an, 
I 

Bieebhov8r ':. '.",..adiy and: :John.on. 
I 

Th. e~rly Exocutiv. Ordoro prohibi~od dJao~i.1nQtlgn alone. 

Exporicuwe,: hovovor; .Ln4.1oatect tha.t eOlleth.1n9 .0". thllLn ar. non-

41.ori.ino~ion Vb. n4oda4 to cvaroQW. the linierlnq effects or 

· ptUlt. I,U.oxDll1ufH.!UU and the oontinuing: barrier. mat pr.v.nted 

alnoritiea:trom ~Qlng hlre~ and promoted on the basis ot .erit. , 

1n 1ta rlnal Meport eo Pres1dant 11aennawar, the Committe. on 
I 

· QOV8rnm.nt Icontract", headed by Vies Prs5id..~ tiol>anl If. lib"". 

eonclWlo.u 

CYart .Uac"l.m1nation, in tho sanaa that an _loyar aotually 

"atulHOll to hire "oaly baealUl& ot race, raU;lon, " color. Ol' 
I 

I 4 


http:QOV8rnm.nt
http:Tl"UJ:Il.an
http:eatabliana.nt
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: 
bo11.ye4. To a ~r••~.r d09~•• , ~h. ladift.reDoe ot 

.apl0'.~. 	to ••tabllahiDq a po.itt,. pollor or 

. nandi.orimination hinder. qual1(ied applioant. ano eaployae~, 
I 

f~oll beini hind anll i'cumotad on tile hasb or equal1ty.
I

In rompcn•• , P~e.l~.n~ kennedy lncorpcrateo tbe concept of 
I 

"a.rrl".atlve aeticn,· When ha iaaue" Executive Order 10925 in , , 
1911. Aftlrmatlve action wal not oontingent upon a findlnq of 

" 

d18orlI11nat1on.· Ratber, Execut1ve Order l09~5 impo..5 on all, ' 

, 
ClovereQ contractors a ;aneral oblliat1on. raquirin; po.itive .tapa 

4••1;ne4 to oyerooma obatacl•• to equal employ.ant opportunity. 
,

UP IBI'l II IllIy'rID "cn,l.QI1 

.Affirmat1ve action 1. the tool that an~lny.r. uee to p~omoto 

equal employment OppDrtunJ~y. Attirm8~ivQ .~t1on under KxooutiYD 
I 

Order 1124' r.rArs to a"proce•• that requlree a 90ve~nDent 

ctont:rl.llct,or I .to AlilalDine and ev.haat.e t.ho t.ot.Dl .oope 01 it;e 
I ' 

pereoftnol practice. to~ the pvrpoae of i4entifyini and correcting 

.ny barrlore t.o equal employuent oppol."tu'ulL'l' Where problems are 
I 

i4entlticacs', the contraotoz: 1 .. requlred to develop a proqram that, 
ia p.e~iD~11 Lul1ore~ to correct the aerlo1enc1... Where 

I 
appropriate, the oontract-or itl req\llrad to e.teblia:ta reasonabl. 

-goal. ana!ti••taDle8" to meaaure .UOOPSD toward .chl.v!nq that 
I 

re.ult. I 

A non-conatruotlon contraotor or 8ubcontractor with a 

F.deral contraot of &50,000 or more, an~ 50 o~ Bore ~loyees, 1R 
, 	 ~ 

required to 	, develop a written affirmative action proqra~ for .aoh 
, 
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I 
et iu .........l:>l1._nta. A written .rfi.....tl.v. action p"""...... 


I
h.lpa thA oontracto~ identify And Qncly~e potential pr~l~. in, 
'the part:ial.pation and t.ttilication of voldn and. 'Dlin\1cJ.ticul, 

The ·V~.l. onQ ~lmet~l.ati .co~.n~ or arrirmative act10n 
iplenniD9 ~u~.ti.ee 91ve...leota the erroneous claim that tho 

keoutiv. O~4er 11346 1tl a "pref6renee" or "quotatl program, It , 
1a orltioalitnat wa attempt to the correct the pUblic'. . 

al.sconceptiona and clarity the e....nti.l Characteriatic. of the 

afftr.atlv.1 action ...quiram-nte of Executive Order 11366 iMpaAe4
i upon amploye.. that contract vlth the redaral qcvarnaant.
I 

&l1li GOAJ.II Il aVB'llIUIIIIlI ·roa OlIO""",. 
• 0. 'J?l9 nwaerical Goal. cO!Il:[lOnll'nt of tho affirmativa aotion 

prowrADa u~ar the V.v~nutlv. O~.r hla never been 401i9ne4 to be, 
, , 

ncr tft~y tt. properly O:r' iavtully be, int.oZ'p~.t~ •• Nll"lopent 

flUeta. cr ~.fe:t"• .nti..l t.:r..bent with roe.pecot: 1:.0 per.ona {It tin)"
I

oolor, racD, ~.1!9ion, acx or natianal orlv!n. ~bo zxacut1va 

Ol"4er requ1l&ticms &1'" ~xpli!,;jt on tnat point! "goAlI may not bt 
I 

rj,rd4 pnQ J.i,lexJ.blw qu.otA' wnlgh WI" b. Nt. Wt pua' b. 
I

LAAiISi" realonalj:tly att.ainablo Qy MADI ot cubing eun good,. 
,.im "'oil ~o MM 011 "R'et' of the entire ottirmativ•.A,!¢ion 

IItRIIXU "crt," (41 CrR 50-1.Ure» 
, 
<

In a441t1Cft to the prohl~1t1o~ ~qardlnq quota. ocntainad in 

th. rellUlaUcna, orecp (then OrCCj ...... one of t::lI••lq....tor1•• to 
I . ~ 

a 1973 I!4ollOl'.'andUII that diltillgviaha4 Il..t .... an qool. and ql>ct••. 
I 

http:u~.ti.ee
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, 
Tho J(QIIQJ'aMWD, vhioh. alltO Will ,iined by the I')epartlllent of, 
".""tiae, eb+ then eivil ••1'vlc;. c;;:ommiB81on and th. Eqwal 

. I 
hploymtont opportunlLr cQIIIIlLaa1on, vas on. ot til. aarl1..t and 

I 
_at o","p"fil."o;lv" polioy .tat...ent. on tit....I>,oot. Tile 

I, 
Keao~andu. ~~~Lbo4 goals to b. a aua.rl.al ob~.ot1v. 

~al'.tlO&l17 ••t~11.'•• DaG'. GO tb. availability of qRalifia&, 

QPl10lUlU 111 til. :101> IIVk,t Imd ..ectad ".olUloi... o..ots 

.Y8tema, Dn'the other hand, Yere d••or1be4 aa "any .yatam whtch 

requir•• that conoi4eration. of relative abiliti.s a~d 

qualification. be aullcrdiNIt.1S to oonoi".,.~tiona of race, 
, 

rallqion, Bex or national ori;!" l~ 4~t.rminin; Vbo 1. to be 

1I1l:aa, prollotelS, etc:. In ordor to achiavo a certain ........1'1""1 

pcaltion" ~ ... II Tho nWDQrieal 9011e utilieodi by the :x.o~tiv. 

Order prOQram moe~ tho d.t1nit~cn of ioal••• d••o~1b.d ln the 

un3 N.mora,ndWD and not. 1:bo quotQ ";ret.eme Ule X.1D01'ClncSwn alao 

".Uned. 

II. ''?'' m_ 'lSI ,Clum UOf2!1U91!1IL BlPUIlnM'IOlIIm 

IQl!U, uamot . 
1IC1~ at &11.. IIWHtX'icIJ. 90ala do not. create parant... for, 

.. pec:lr1c grouplJ, nor are they alsiqnad to selliev,. proportiDnal 
I

representation or aqual raault.. Rath8~. tile goal~a.tt1nv
I 

prog... inlaftirmotlva a.tion plannlnq 1. uaad to ~ar9.t an4 
I 

....uro the otf.ot1vene•• of affirmative .c~inn .rrorto to 
I 

eradicate and ",,"ant t11acraination. lCorttCJVeJ::' .. the nuaeJ:iolll 

benobmarkllere r.a11stlo«llY ••tablIRn~ ba.ad on ~he~ 
availability ot qualified applln.nt. in til. ,Db aark.t or , , I 


I , 


http:applln.nt
http:aullcrdiNIt.1S
http:aua.rl.al
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. 
DOl. M"BIIUUI!! J.02X01! _II JllG!!'fID !ll!l)J8 UU6 IIllIRJIIB 

IICJ!IQJIII!I! to 1181 OA ",,!111ft IS"!' .!II IIl!RlIl'lilI 011 DB Will III

1W!l!. aUI 

abIool~~el)l Rot. 110 requlr_nt ••1111:8 that any specific 

poaLtlon ~ 
, 

rl1.e4 by a paraon or a partlcular race, gen4er or 

IItlIn.!.clty, ""en where the pheno..ena Of job., traditionally 

_qrlJ9atH by race or 8ex, remain lntact. In.1:..d. the 

requirement 18 to en94go in outroach and other effort. to broaden 

the pool of qualitlod can41dates to inolude qroupe prwv!oualy 

.xoludad. The seleotion 4eci.lon -- to htYA. proaot. ~r lay 9ft 

-- is ~o b~ made on B non-dtlnriftinetory baai•. 

DQJlBI'J'VV'!tU'XD acno• mmII' 1Amrn OM" ,l.tt 

QQl!t.JC' JIB m UDCULII QI. UU'z 

'0. III 0.-1<1"9 to aOhlov .. 1ta 9oale, an ..."loyn 1. neve .. 

~oquir.& to b!ra a porDqn Who do•• not have th. ~volltioatlon. 

URad to porto.... the job e"co_atully I h1... Ill! unqualified 

par.on in pl.·.,t.retn~. to anothar a5JlJlloant vno 1& qua11t1Mi; Or
I . 

1>.1"" .. 1._. qual1tietS per_on 1n preterMee to a DCre qualitied 
I 

""e. TII""I \IIIUI<e quotas, _r1oal 9081, allow ""' .... one to be 

jUdged cn inu1vidual abIlity, and are, therefore. antirely
I 

OanGl.tent with the principles ot merit. xoreover. KmR1Q¥8rl tibp 
I

.eleot unqualified ind,yt4uall on the,be••• Q~t.C' At gender or , 
I . 

who Mil wlr othor. with dggnatrD.bly batter auD11 fi catiop« pay, . 

Do in yipl.l's$cm at tho :lX1Qutiya Order And Title YlI Qf th. J:,j.yil 
. I ~ 

1I1gM:a Act , of 11&4, n 1s notaV07"1'.hy that ""rillll II ......0 .. a"""oy 

a 

http:notaV07"1'.hy
http:QQl!t.JC
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" ! 
ot DOnctlt~tioft 0i~.8DOftcG obtain.d by tho fiold in rY'.~ and 

I 
F1'84, oroop found ~n .va.ple ot An orccP ruulonal orricoI 	 ' • , 
••;u1r1ng correotive GotiQn by A ~vntr.Dtor who haC created a 

I
.pnfa..anG.- or r.llde:l:~ul en aployaent c1oc:lalon ba••d. on gan4er 

or rooo. Xn a r.view completed by OfCCP'S Southern Haw Jersey 

Dbtriat OfU.... a contractor Wae found to IlIIvo all _loVlilllJlt 

pract.i... _t Cliaor1l!1Nted aqainat ....1.., both vbit.... and 

Il1noritioll, 'I:'htI octiee cited tho oontractor .n~ requirod it tn 

entor 	into an aqra.nant providinq roliof to both wblto .n~ 

Il1norlty victi..... 
I 

JIOl!LIl AOJl.' n. IRU'lJD ,I , catLIn QB I. UQOIU 

Mot .t 	, all. .The £ ••cutjv~ O~d.r deQO not roqQi~. that 
I

oantraatora treat gnnlA •• eltnar a peiling or a floor tor eke
I . . 

e=ploymant ~~ part1cular 9roups. goal. aatablieh heithar • 

lld.ni1ku1II nor a. JIllUtilOWt; numbln' o! incU.vl<l~ol. 0' any 9Z-0UP thllt. 

JiUst ~ "',10y.4.. Moroovar, \1.11\9 numorioa1 90'41.... Q alnJ.awn 

or a aax1m~ vou14 be an imporm1••1bl. ~~ota an~ 1n vl01a~lon ot 
, 

tha E••cutive O&d.r~ 

'IIIU .S DlI ''l'A!IlIAI!I> roll OO!IPLIP<!J maR m ImglID 

R!!II,II! 

Tne standarel 1. and' has Il\lays b.an !,gg.od' '.lth aCfott.. II 
I 

GOo4 faith 1. m.a.~ro4 by the • .tent to Whioh the contr.~nr he. 

·eakan .t.~:tD ov.~ooma ~.al and artificial barrier. eo ,, 

nondllc~LJd".tory omplo.",ent. !!Ieae .topa includ. ""P..D<'I.d, 
r.or~itm.ntlof minoritl". and wOmen. Dodi~leat1an Of ~al.tod 

i 	 +
.elaction cr1teda, .._ndon ot trAin' nq and ocIueotlon.1 , 
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opportuniti•• ftn~ r.duction of: .y~joQtiv. evaluation tool•• 

Compljftnn~ , lie never meaaur.a .ololy by wh.ther tk. 90al. are ••e. 
~ftilur. tol•••t the 90810, for eKomple, .imply &81.e8 the, 
rttJ.88tlon of vb.other ,ood', td.t.h .lto~t. WHCO u,nl:2ertalCen to Ilonieve 

tbo 90el., and to make the overall dtfirmae1v. aotion program 

vo~k. 7al1u~. to aQ~t ~w 90018 by 1eeelt is not a Violation of 
1 

the nxeout1ve O"\lt:l~: IIncl no oontraotor ehould ever be eanotioned , . , . 
on ••roll ~umer1oal groun~.. A reoent randOA review of 

, 
~un~i1Lation (aettlement) aqreements siqnaa betwe.n OFCCP an4 

receral coneraotora hap shown that this aqency bas not raqu1~od 

quot•• or 1naieted on the attainment of • voal. 

lB IlrIRllZIYJ ACTIO. vvn.' IIICD'I,. 0IP.' ill,••IIJL! I 

"IlICUL nonl BYIJ'I!!"! 

O.wu..~t1oaUlY 80. CrH.lc. of attin.ative eotlon hay. 

arCJ\Jed. that aftirmat.1vA .r:t.ion 1,8 a .y.t.m of' !'E'ereranGe. for 

unqualified at~1n~n Am_rioan. or H!.psnlom, an4 i. l~~end.~ La 

benefit onl;y th••D gro'llpa. A. incUooted ~Oyo, atfimat.lve , 
.~ion illl riot: nO:r ha.s lt .v.r been !lltIiillJuh.d to requ.lre 

preforonoea.
I 

Moreover, afrirm~tlve action at o'CCP is not meraly
I

4 raoa lee~c, l~ l~ a gendar issue, a ai.ability i.sue and a 

yatoran.' iasue. Hot only doaS oreep enforce 2XBcutive Order 
I 

11~4'. amanQ.a to inalua. qen4er in 1967. it el.o anfor06a 

aeetian ~u~ or ene Rohabilitation Aot of 101l and Seotion 4212 or
I . 

tne viotnam Bra VateE'ane Rea~ju.t.ant Assistance Act of 1"4. 
! 

!10th statueea, enacted by a Republican preaident. re~ire 
1 

~rriraativ~ action. Thus, uainq affirmative action Aa • raolel 
I 

10 
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1!!fQI'YI' MPlBMlnn ,"IOJ! M .JIILll!JIUR 111!1!11 "'C!I'U'l!I , ' 

RBRIB SI••"" AIP.lllla IlQBvOI It It1Q'lTIIII 'tA , 
' ...gDR%111

I 
.'.a111. ao. tau•• w~o under8t8n~ tbG intent of the 

, ' 

~~Gb!taGt. ut 4tflrzatlve acc10n under Ixeeutlve order 11246 know 
I 

that what atti~8tive action ••sant1ally requiraa 1. tbat 
I

.mployars -Qa.~ a wl~.r net,- tnat tbey make additional .ffort. 
I ' 

to •••x an~ racru1t peraons who may not ord1na~ily be CD".id.~e4 
! 

tor oppcrtun1tia. for position. 1n a corporation. ~fflrm.tlve 
I ' action r.quires employers ~ ~n4erutili.a qu~11fi.d vo=an and,, 

=1nor1t.l•• :to IIXtenc! l:>eyoncl their u.ultl network. in 'Whiah thay 
I 

~ould be likely to find oth~r& reGGmbllng the...lvQ. ~ft4 locato, 
I

QUalified VOID.", l\inorlti.el, po~.ofta with 41aa.bl1itl•• 0);', 
I 

4iaabl~ v.taren8 for oon.!40r~tlon. once 10ent1tt.d, th••• 
I

l»Z'.on8 ehotald H allo\oHd to 001lpote .i th tlw.1.r oounca""""'r't.8 , 'I -F""" 

without afty 4hl:lnutlon in .t6rutQ~d. Ot' '."peQtl!l't1ons.,,
Uen&fiot4rie. of affirmative action bave noth1n9 to be a.named 

or. 
!lSI pOU QlQllI II/lIIIIU:rlll\ %l!JI COI'l'PCZ CO!!rL'NICI ' I'IIO!lBIII2 

OFCCf:.nroreaa tha non4iacriminatlcn an4 affl~.tive aotion 

r.qu1re• .n~. by con4ucttn9 oomplSance revl.wa ot contYactor. en4 

aUl)oontreert:orli. 1ft vi.oal Yoar 19941 the P2'09:ra. OOI'lpltttllld :mora , 
t.l\01I '.OOO!raview, Con.iatent w1tb th. dual "",ndet. of 

•••cutlve order 11~4S -- nandi.orimination ~n4 atf1r.&t!va .otion 
I ~ 

-- I!l c~11ance rav1aw 18 •.b1furcAtRd prooatta~ Gon.i.t1nq of An,, 

II 

http:l\inorlti.el
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, 
i 
I 
I

&Kamlnatlon of t~a oontr.cto%'. affirmative a~tlon p~i~dm anO a 
I 

daterainHt.ton ef ~. po.a1bla 41Gori.inatory .tt.~L. ot a 
I 

aoneraQtor~ • .-ployaent po~iole. end p~••tlae~. In oan4u~1ng 

t~ ~vvi.wl tho ooaplianae otfi~.~ axomlna& ita personnel,.. 
• ayroll, alld othe:r ""'Plor".nt l·"~O.cda, and interviewe of 

I
omploya". an« OODpany uftloi"le. The reviev roou... on ~tb the 

I 
po••1ble OK1.t..,ue of 41acrlmlnat1on anO tha oontrsotor'. 9004 

I
to1th D~P~ t~at nave b••n taXan to 1nctea•• the utlli.ation of 

Alnorltl"iand temal•• , if required. OPCC? utl1ices prinoipl~o , 
4.v.~Ope4 1n Title VII aaae law to iOentlfy area. of potontiol 

dlecrimination for furthor "nalyei". 

opecp aleo r ••ponOs to discrimination oamp181nt.. In 1"4, 

mora than BOD oompla1nta of di.crtDin.tl~n v.re lnv..~,.tod. 

OPCCP lnva.t19.tes primarily ton•• EXQo~t1vo Or4.r COMplaint. 

involving a clll•• of 1.""'1'014 .... 1. or I.ndiooUng .. patt."n of 

POtential dl""...i1Ilinal:1®. Co""lainh Invol.,ln9 only,,,.. , 

individual .ArO normally rofo~r.d to tho ZSOC ~~.W4ht to a 

Maacran4ua'o£ Und.~.t.nd1n9 b.tw~.n the two a90nciaa. oreep also 

lnvooti90tea ~~plaintu I.lB~ ~ar Section 503 ot the 

nehabilitati"" A"t of 19U , alLeging 4tacrtD1naticm on the beats 
I

of 4isabllitr. or the v1e~nam Era v.t.ran.' Raadju8tment, 
A••ietanee ,Aat, ta Vhloh discriminatorr .ctlons .9ainat dis..b'~d ,
and Vlatnam ~~a vet..... ne may bG alloqe4.

! 
NIIera prOblem. ora found, OrcCP llttempt. to vork vito" til. , 

contractor,I, ott.n ~hter1nq into. oonc11iat1on .9r..m~nt or _ 
. 

\ ~ 

leecer of ooma1tment to r ••olva .tnor probleaa. ~ ooncillation, . 


I 


http:Plor".nt
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I 
a~."Ant aay 1nvolve b&O~ pay, jOb ofears, ••n1or1ty craUlt, 

I
!"'Comotioruil 0% other' tonY of .tak......bol. "..64iaa to 'tbo•• Vbo 

I
have bQ.n 4ia~i.inat.4 09Ginet~ Where a ~ontractor appear. to 

be undo<Ut111aing ..mber¥ of the coverea ,roupa and ha. not mad., 
I 

900d~.ith etfort., the conciliation air...ant may a180 involve . I ' ' 
»av tcei~ini p~~rama, apao1al recruitment etfortu, or other 

I . 
..rti......tiv.. ' aotion .....u....... If conoiliation .fforta. Pl:Ov. 

, 

onsuooeaarul. o,cc, refOra the ca•• to the Dapartmant'a SOlicitor 
, 

ot uaDO~ for a4»lniatrative entorce»ant pr0cee4ift,. under vhiob • 
I 

oontractor ia .ntitled to a hearinq b.fo~. an adaini.t~atlv. lav 
I

ludga. Where e ••ttleaent is not. nllcboc:\ batoH or attar a
I ' 

haaring, th8 seontery of ,,,,hDr I upon t..n. ;r:ecOJlUltOl\4Qtion ot the. " 
, , 

adm1n18~rat~va law jud;a. ~ay i.po•• aanotiona ~ the contractor, 

1nclu4ing lOGS 0' ita goVe:'f\IIlOl'l't. oontrQot. 01:' 4ttHnaWlt 'rOll 
I ' 

future oontrPlot... HovtWor I oontrClo'l!or. Gr$ provl~fId with fUll 
I 

du. prooaB.I~i9h~. 1ft tb. Cl~1ftl.~r.t1v. ~roc•••. ano may app.al 
I 

the hontary'" ordar in Federal Otlun. 

, 

atrirmative1action had bean eft.ott". I.n nhd"" the .... oupaHOAQl 

atat\IB of llinor1ty and f .....~8 vorlu>re. [u..n .... d. ,:r"".than S •• , 
I

Bmployaant and Oooupational Advance nnd.~ Affirmative Aotion.
I ~ 

AUiust 1184). 1\ sImilar oonclu.l,,,, .... ~.aoh.d in a .twty of 
I, 

1, 
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an4 .,inGr!tL, •• in the hl9her-.kLlled an4 vnl~ collar job•• 
, 

(0"""'5'. adtt!n, Ibqol"1lD"nt POt".rn. or IUnoriti.a anll " ....." in
I . 

Pederal Contra~tgr on4 Honccntractor ~tabli.bDent., 1t74-1980: a 
I 

-.port ot ~e ortice ot 7e4eral COntract Compliance PrOgrams. 
, 


.7\11\e U8• .)~ 

I

In .p~te or ~1. proqr8S8. w. know 4i.crl"i~atlon .till 

8Xl'~" Both the Gl... Cailinq commia.ien and the Working w~ 

count I .t~leB·bave provided evidence of nontlnuing 

1l1eorilllinaUon. AdditionallY, OPCCP '••nfore.......t ataUetiee aleo 


provide a teatament to tha nontinulng probl.. of diaerilllinatiun 

. in _rlea: money clauq•• VORD nauly '40 .,Lllion. ino11>11Lnq 

back p_y, tor 12,000 viettu of dloor1M'I'I:Qt.l;Jn we:a'¥ ob",alftd in 

••ttle.anta in 1~.4 alone, Dvr!ng FY 1"', .lve llaDarment. war. 

&1.0 ora.r44 tor oontractor. who ha4 v!olated conciliation 

"",..._nta :th.t had been pravLU\IlOly entered to r ••olv. violetion. 
Iot a.o. 1124G. 

I
Tha 04~•• 1n vh1Cll Ol'c:ci' 1& flnlSinq .uaorim1naticn ..ra ati . 

tbv ....try level u we,u ea 1n the executive .uite. Pr... "OAtonI . 
to San 01e90, Atlanta to S••ttle, campani.. ccntin~. to 4.ny, 
acoe•• to WOlllOn, llIinorit1aa. vllltarans IUI<i tha ~\.abl..d. tn., . , 

banking, ong1n.erln9t oanDtructlon. comput.ra, hi9har .4~o.tiont 
I 

the Ilotal industry, ....nutaotl.lring. utlItU... ..,11 "".,.Uda, 
I 

OlCCP continues to find 41aorim1natl~n' no lnduotry h__ ~n 
I 

vitllcllt 4isol'.lIlLnation., 

1< 

http:comput.ra
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, 
OhA egragl.,u. eXallplo ar 41.crim1notlun J.s an 1nY••~19at1on 

of dl.arJalnatlon at an A1Bbo~ ban~, In WhiCh our comp11ance 
, 

o~ti~.r. ~~.ntly tcun4 ~at thw personnek off1oer, in 

lnto"",tevift9 pot.nUal 111..... , ha4 1lItuv1811 non. th.t reveal.." 
I . 

"toteaanbolpert«1nlng to race, th. color of one's ey••, hair and 

other 1'1>1"1,,,,1 .tulbut.... Th1. bank ofUeial wrote: 
,I 

·candf4at. A vaa attr.atlv. Vbite feaD1., blond hal~. 
,

Dluo .yoa tallar typa appear.ne•••• •· .candldoT~ B 
I 

[hoV8Ne~ vas datcribed aal Vary larg8 lip. ond bipa, 
I

ovarwalqht, dark akin, b1a~ qirl. ~.r bair ia loeqor 

than most. Appoarance is not CJOOd enou'ib to meot t..n.o ' 

_t tho pUbl1c." 

Th••• lara not th~ Intervl.w notes ot 4 ~ank official in. 
1965: th8.~ RT9 the peroeptiona, .t.reo~ype. and ~le.ea of e 

. perGon wnr~ift9 tor'. v.dlrel aont~octor in 1'95. AnA ;ni. Is npt 

an 1101Ua4 gaM. 

Othar ox......le. 1nolull., A lug.....nutacturer or bll.1n... 

mAobin.. 1n California that .9"&~ to a back pay settlement to 

~1.t~ q .. al1U.. 4 1n<l1viCluals who were denied 1ob.. flii" v.a in 

roepon.a to onarg•• ot qendar on4 racial diaor1mlnation., ~h. 

W&Shinqton, D.C. headquarters of an internationolly known lIot.l 

an4 r ••taurant chain &g.-ad to baok pay aad .Alarv a4j".taantG to 

rorty top-l.vel.w~on and minoritios who v.~a paid l ••• ~.n 

their white ...le p.uo. III addition, t:,,~ fin aqraad "0 nviev 
. 

it. componsetion prActioe. to pr.vent, a r9Qtal'rano. o~ ..the va9. , 
lii.parity. ' 

,. 
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i
A aub~rban W.ahinqton, D.C. hu*pJtal vaa t~ to have 

enet.".d. in 9aft40J' 1IG1ary 41acl.'lm1n..tl()!\. BaCk pay va. otfered to 

52 _on in tbo "0.1> .1x 'lr6d .... at tho I1ospltU. Mort! than 100 

.tnori~y applicant. Cor part-tl•• m..ter ~.adez positions 

bonofitted ~.n 4n Ohio utility eqr••d to a financial .ottlemont 

to ~o.glv. ~"f9a' of roclal dlSgriBlnation. 
, 

_ nationally ~ poultry proeeeeor in Texe. .~aa~ to baok 
I 

pay 1n roaponao to 82 W".11flo~ individual. with ~i.abl11tl.. Vbo 

Hre ~li1ed uplopent. Ifl\.". ar8 dOlans at Afrioan-Aaeria,", 
I 

vomen 1n sOutham Calitornia vho benofittod vhon • Southern 
I 

California' hotel a;r.ed to provide baok pay to raGolve Obarqe. or 

reo. and ••
I 
x 41.orimln~~ion 1n bir1ng~ Tho hotel 0100 .Wr ••a to ". ,• 

conoid.llr th , ... tor job openln,... "hoy coe\lr. In th" ltata of 

Vaahingtan~ vet.rang wbo w.ro dieorimlnat.4 .~.ln.~ ~y a utility, 

buet1tt.Ad. froll tbe OFeCP1o .at.tl.Dl.ent in whJ.ob t.he oontl'ac;::tol' 

aqr••d to prov1d. baok pay, ~ra~ning .nd hire ••p.c;::~o11.~ to 

add..... votoran> 1....... /\:nil 1n re.olv11lli a Gase that is lIICre 

thAn 18 Y.~~ old, more than ~,ooo woman who Vera vlctl•• of 

gon4lr 41.~rlmln.tlon vere ali9ible to ahara in a multlmillioft 

4011or aottl...nt. , , 
·to t.ltose who think that <lloC%imin!tion i. no long... " , 

p .... l>l..., II_lIbeit that thl.. nation MA net .....ched ..he> poh>t of 

H1nq a aolo:r~lin4. 1IOO1M:Y and that t.hfll cOolor of an.'e alUJi f Qr· 
I 

one·. gen~~r, ~ont1nu•• to be cona1rl~r.d 1n·an a'''G...~t of 

on.'. u111~y to P.l'fOB 0 ::Jab. b lon; a. QVCCP oontinua. to, .. 
, 
t1nd dlscrimination at the e"try leyel •• voll •• in the, 

http:at.tl.Dl
http:buet1tt.Ad
http:41acl.'lm1n..tl
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eY.~ltiv. auit.: .. 1~"9 Ge tho Vorkplecv ta118 to retlect the 

qualitiCl4 81\4 aVll11e.ble ~nl lII.lnorlt1•• , cSt.able" and voteranl 
I

tbat ara in ~6 workfo~c. end deserve 0 Cbance to prav. their 
I . 

worth, then Atftrmatl"" ootton 1. Iti.J.J. fteOQllll8ary. And OJ'CCP, 
muat and yill uti1L•• att1rD4tlv8 act ton to en.ute that actual 

and likaly v1et1aa ot 41eor1mlnatlon receive a tai. opportunIty 

to ovmpate 1n employmant w1th govarnmant oontr.ctore and 

.@oontrac:tor.~ 

'l'11aaelanforcoant oaoa. are an ilDport""t ftllp"ct: ot tha 
I 

conuac:t ~lj.nce proqru. Hcwevl!tr, WA not Chly Ohforoo the 
I 

law, va alae H. out opportuntt.1el t.t') 41acI.lU8 t:J\e t.P'uSOZ"ly1b9 

prinoiploG,ot the law and ft•• lot gantraator. in ooaplr1n9 with 

the la". 

KaBa9arlal ••fo~•
• 

"."".. 
I 
, Chair. I "aoo,nia. that Ol'CcP can do II l:>attU :l CI:> 1n 

••rvinv it~ ouctC)IDOH ... - both CClnL.1'4(.."'tOZ'S and 1ndlv1(lQ41S Who are 
, 

d .... iM amplolflllent oppo.-t;Wln.l•• on the 1:>••18 of thelr ~ace. 

oolor, "l'1..,10n, _eA, national orlqln, 41sabi11ty or vaterans 

etatue. Mel 1 .... cou11:teel to lIalein, aure that It II..... 11noa T 
, 

bQCOUlQ 11-.11 ot tn. u,\/'ccp on 'February 14. 199:4. v. hay. embark:" 

~n an exoitln9 an4 e~hau8tlva proqram of aelt-a.......nt, 

81:"GCJ.in1n9 arus a.U-iI11Provacant vith e prlm.xy to.".. on oorv1"9 , . 

our ou.t.....r. botter, IIIlcb Itu happen"" tnt :r ait ""&'Y p,..ull of 

and Whioh I beli.vo i. 900d not only for orcep, b,,~ .o~. 

1.,o&'tontly for radaral oontt80t0ra And 1ndiv1l1ual. yho rely on 
... ' 

ua for employment protection. 
I 
I 

I 17 
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w. are en1'\Sidering vay. t.o nd\lOO pap.rwQ.tJt re;ulr8ll14mta, 

ali.in~t. unneo9a••ry ~e~a~1o"a, 604 .lmpl1ty and c~a~ify the 

~e9UlatLoft~ whi~e improving tne err!clency .n~ elfaatlvane•• of 
i

WI:' 	PI'O'~"~I1.. Tbl. 1s not unly 1.n response to vlc....'n.1cl.nt. , 
r 	 • 

OO¥.te 1nitlQ~ive to a~!nvent Qo~ernmant -- but alao in raaponae 

to ~.fH1.D4Gk w. ri#ceiveCl frOll l'Cl:deral contractora 'and complainant,.. 

to OQr 1".I customer aurvey. 

M a ;, ....U or cqr l'''9''latory nvl..... , ""tell oonsisted in 

part ot ••atings with the public &n4 oUr front 11_0 ataCt. vo 

have aefUn the proce•• for proposing r09U1.tory ohant.. that I 

believe viII bell' t~an&form OPCCP into a mors ~.tom.r oorvie. 
i

oriont84 0r9ani••tlon. orccp 1s oon&148r1n, revisions to 1t. 
I 

a1'fin:aat1ve aotion prooal1u:rel in three priuZ'l" 41'..... rev1a1ofl 
Iof the structure Ind ,,,......t: of tho Affi......Uy.. ",*lon .....,r1U3 

(AAPI: l.m,pl......nt; II? tile r .....i ...Dent f!c~ til.. """",,1 __",. 

raportq and: l'eviaing- tho o01lpl ionco revbhf procea8. Ttl. oh.ln;" 

... hav .. un4o.. cO"Di4o~at1on in wr 1.0. lUu> re;ulations voulcl: 

• 	 ,.tHAml in. 1.he ",squire.lnt. t;y dalat1nf1 

dupU.,.,t1ve .n4 unn.oenary prcvlo'iono. thereby 
I 
r ..lI.\ld"'i! Z"'9"Utory bUN..,. on 'ederal , 
contraotoral and 

• 	 foster voluntary ocmpllan~. by i~1.m.ntin9 

lin attlmatlve aotloh proQ1:U e\JJIUD.ary fo:t"J:lll.6t# 

~~.e tv~ Cban;&& are exp6otod to reauca ~~p.rwork ~urd.no Oft 

In aadltion l the oreep Ptopo••• to 
, 

it~ compliance review prooeaa ~o that only Fado~.l 

! 	
18 
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contractor. ~n n • .a ~b. agencyt •••platanao or 1ntorvention 

."Mlld b. revieve4. ThO•• who 40 not need ••~.n.lv. orccp 

.t~ont~on~ ,.ftould.not bo .gh.4~le4 for _ fUll-.gale ~omp.lano. 

rav!.w. Ol.tt'4ntly unde: tbe r."ulationB r unUIiiI the PI'09Z'fU1 

oObGdulae 0 oon~acto+ tor 0 O~~illQnce review, the proc••• 1s 
I 

~~ end•• unt!l a tull on-aita i. completeG -- whlob may taka .,, . 
••v.~al day., ve~, ot monthS, Gepondin, upon the ocmpleX1ty at

I . 
thu ua.a ~d tha aile at the contractor'. facility_ orccp is , 

affirmative
, 
, a~1on program .ummary to select contractor. tor 

review. that may rAng. trom minor, informational inquirie8 to 

desk audit-onlY revlaw •• to the full on-sita noapliano. raviow. 

Where .,oompllanoe Offioer 1& gati.ti.a with tho r ••pon••• 

receIved from tne contractor, th. rovl.v OQu14 bo terminato4 at 

that etev. o! tlte p,."nA.e. "",1& propos.l b•• rooobad po.itt.... 

re.pon••~if~om both ~ont~aotor. and oomplianoe ott10.r. alike 

becau•• it will eave egaroo ra.ouroea .a well .a valuable ttmaa 
, 

TJl1.; i. tho O••IU\CO ot QUJ; "%'hCM-pronqe4 APproAch-I t.o taJr 
, , 

end .'fleeti.y. Q.ll.ru~wem.nt.. OUZ" overall ,0&.1.8 are to reduoe the 

~o.jitU·WUI:Jt.: reduce the time It, taU. to preplr. An MPI c_yiae 
I 

r:eport.1nv l r:..quit.....nt. that lIaka ...n•• and are taUor... to the 

oontractoZ". organ1.ation and to tOCQI on substantive i ••u... , 

r:atner than boilerplat.e text. The .."vin/! revi... SO"'..... will 

&.1ao alloW Ol'CCP to batter taUor and locus its 11ll1Ced 

CCDpliano. r.v1ev TaoOUEcea. Tb1. should shorten the, cOmpliance 
~ 

19 
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al10...1n9 OPeeP to conoentrate ita complianoe efforte on 

oontr.oto~. ,vi~n'thQ ~.t .19nlfioant employment probl.... 
I 

In .dd1~ion to r~ual"q the paperwork requireaenta, 
i 

o••ocia~d vlth tn. vrittan affirmat.ive action prcqr... OFCCP has 
I 

vropoaod oltDinot1n9 ..~taln ~.po~1nq and cart1tlcat1on 

req...1.&.......t.". OFQ(lP b p"opoeinq to dl.Alnate the r ..quir....nt 

that, prlo& to tho award 01 oont~ao~# _ oontractor MUb.tt • 

certification tbo"- it d.ou, hot aain'bo.iA ••g&"eqAtM "&eiliti....,, 
lddl~ional~Y, oreep bas pC"PO••~ tne .li.1n.~lon of tho 

I 
Uti11.o.t1CJ;I Repon UlAt. cov~.1:l \,l:uuLJ;acto.a AJ:'e .aqul~" to 

i 
8ubllit eech .onth. 'noaa changes will a19nl.Cl"",ntly ro4""6 

coaplianoe b~rden. On oontractor. •
• 

w. alae plan to i.~. tlnal rola. unGar Section 'OJ 1n order 

to .,.,"f..." them ...1tb Eltoc'. regulations implo",antin., nUa I or 
, ' 

tha ADA ~hd to 18.~. prapo••d ~9Ulo.tory rovt.lona to O~r 

voterana t IJu:O'J'rlttll: t-ecruletlone to confora them with th. Motion 

G01 rafOlat10na wn.r. appropriate. 

In o~da~ to Lno~ro tn.t OFCCP has prac.auroa and raqulatlonA 

that make ••nse en. ere ~.d.onab18, wa will eOftt1nuA to have 

conSlllUtlon .II.tl"'J.II~. cm4 r.9'llClrly Mo.k tnp\lt fr01l t:hQ 
I

contrAotor _tid oonatttu.nt·oouun1tl... &.'0.1:'0 linally
I 

1aplaJDantlnq tIl••e revlaGd rav!.... ott"OQl" will a1_01, 1!l1'<:X;.aur.. , 

"""89" 1n ."lIatantial pllot .....tin\!, ill """er to 96"G" tl!.a 

....lative, wr4en and i1OP"ot o£ .. n .. en.nga. '1m both til" ..ont. .... otor· 

COIlIIIWllty anel the a'l"noy. 
...

Worki"" with the major Qontraot1n; ageneiea, OFCCP 1& 
I " . 

20 
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oreating pArtnRr.hip& with oontractors. oonaunity .ro~, and 

labor ""1",,., to 1IOtl1.•.ftr tIIa lIIeqa-cOftstruction ,,.,.,i.cta, focu81nll 

Oft ,ood faith, affort_ tor rCllertjit1n; VOlben and ainoritios. We 

will p~QY14e teohnioal ••;l.tance a~ Denault hn Affirmative 

.Qt1on from 1the preayard at.go throu9h the completion Of ~ft
I 

~onBt~tlon project., Pin.llf' in an o~fort to art8ure that cur 
I 

poH.c1•• anCS proC:l'l~d\lr.. a+Et wll"'gl':CN.ncled., ve U. Aut!", ••v.....l. 

dlt:eran~ .t~ate91•• on a rei!onal 1.vcl • . ,,
ElctPII.hlR' DD4 QUtrpAgn 

OFCcP,oontlnu0U8!y.n9a;aa in ettort. to tu~~~ portn.rahip. 

between the Peeleral 9overnaent, state and 100&1 qovernaantM, 
. I 
or;ani.e4 labor, employers inoludlng higher aauca~1on,,
inatitution., pUblio interaat organil.tiona and tha contraotin; 

oganeio., with tile ultimate ~o.l to ensure that equal employment
I 

oppoztUfti~l•• are .vRilable to minorlt1e.. vomen, individual. 
I 

with dieabiliti•• ana coverort veteran.. In 1994, wall over 

17,000 OUD~om$ra reoQlv.4 nearly 48,ODO ~~ra or complianoe
I 

alla1atonoe., 

ro~ t.tu.. t1:ret t!lIle, v. o.::e now 4rattin9 a "nov toft D,l!u\ual--a 

teOAnlcal aaa1stanae IJI.&USV w4JA;l1. wl11 b. u.e4 by oOQU.anooI . . . . . 
officer. durin; workshope and 881111naru. Tni • .-nuti vill alDo be 

provided. t.O oontractors aM ~ pWt11c upon rllql.l\t .. l., Al'U2 tin 

electron+e data network 1& Deln; aatabll.nea to allvv p<OIIIpt 
, . 

r.spon... to ...quests for intcrmoUon trOll Quat:OIII'U:'" lIe a~.. 

oleo ptovi~1ng firat-tim. contractore vitn indlv14uall.aa 
I ...

a.eietance in dov.lopin; their flrat: arflrmat:iv8 action program. 
,I 

;11 
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~lan ¥bieb ~a. developed baee4 on data and oommant. racolv.4 t~. 

pvrvay. o( uonatru~tlgn an4 supply And servioe oont~&o~orG. In 

the fourth quctrtea:: ot ry "94, we ••t.abll.ha4 It. oollplointt appeal. 
;

taU f01'C1l vhiCII ."cce88tully .U..1 .... t ... U"r "ntire b4Qltl"9 011 

dloortminatlon oomplaln~ appeal. in l1ve v.ak. ano Oev$lop,,4 , 
procedure. that .~ now a.ed to avold navinq rutare baakloqa. we 

ala...oot re;ularly wlth other clvil r1gbt. Ilntor~nt aganaie.
I· . 

to 8h~~. 1~form.t1on an4 to battar ooordinat. our actlon~ 80 as 
,

to avold duplioatin; afforts and vaatlng li..lted .osoar.e., 

BacpqoitigD and Ixnrds 
i 

'!!he l)ep_..t of l.abor bal1n... tnot 1t is important to 
i 

reeognil. ~x.mplGry offort. oontr~etora have taken to ensure 

.lJIIal employment eppoztunity. The s ••rata.,.'. Opportunity 20.0 

ana our Bx~14~i Vol~nt.~r Effo~D (~) Annual .v&~4. program. 

recognize 'private employera who ha•• wQ.~ea eft.otively to 

aupport thecreat10n o~ innovative ana a~cce..:ul ettorta ~~ 
i 

...vanea equal employm.nt opp.rtun1ty, Tile ."ar4& alao reaognll. 

the slqnltioant inveatment that th••• ~plorora er....~lnq to 

advance equal employment. In 19.... raOip1.nt. Of the Opportunity
I . 

2000 and EVE avard. inolu~d Praetor and Gamble (Cina1nnat1, 
I .

Oh101. HYliIan/llanllattan Joint Vantu... (Fort 8aa KOIIaton, '1'""a81., 
~ 

RobA and Baaa (Philadelphia. Pennsylvania), unlon Bank (San 
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I 

I 


~raftGl.co, California) and ..raball unlvar.lt~ (w••t Vir,1nia).
I 

t-1"G'YioWi l"ooiplonte !nalUdo Hallmark of 'kneaD' Kotol"gla o~
I . 

nUnoi", 01Vl1:U lqulpaent of Ho..aaClhIl....t.t"t United 'I'OobzIolQ9ioo 
I 

of Conn.ct.iC\lt., Satu.rn Corpora1:!on o~ 'f-.nn••••• ; .no! Dov Cort\in;: 
I 

ot lIiolUV"".' 

Reo!pient. ot O~ t!c.t ~nnu~l ~.OA~lG.Y rwbl!~ %n~r••t 

Contribution (EPlei Avards included woman Employed (Chioallo, 

Il!lnoial. tor its erlt1oa! role 1n oo~tlfti 41Gorlmlnation in 

tha vorkplaae; Cri.pua Attuc" AalOo1ation (York, '-nnaylvania), 

for 1t. effcrte to provido jol>o and trainin, for low lnoolla and, 
minority r •• , iclante: and tha COunoil tor Tribal iDplovmant Ri9ht. 

and Cb~enna lIivar Sioux Tril:le (South Dakota and W...hingtoll) for 

prov1dift9 BXoaptional tr.inin; and 8mplo~nt for xativa 

Amerloan. on r •••rvation•. 
I 

I 
Had... Chair and Membar. of thi. eo_it.t.•• , 1 bali.v. that 

I 

nou"'d1aoritlinot1on 6n4 e.ttirJH.tivo a.ction a. ontoroe4 by the , 
crccp ~a u8etul, an~ indeed vital, too18 in preventinq and 

OOabatlnq .aplOVlJ&nt dl.Q[1.1~atlon by qovatnm.nt contractora. .• 
, 

also bal1~ that we can, an~ must, el1mlhate \UI....""aaary 
, 

ragulatlon and paparvor~ impoled on contractors. Acldltlonally, I 
, 

am gommitted to anaurJng thet w. are 4. atfloiant .a poaaible 1n 
I , 

ovr aqcmev'. attort. to .....un aqual oppcrtWlitv in th. 

vorxPlace.iKu"h "uaina to be dona to aob!"" .. tha lIat,l-on'" _1 

of a\IUll amplovmant OPPoftWllty. ClOtraach on<l nC¥Uluant to 

http:qovatnm.nt
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!

expand ~e pool ot qualified applicants and goals to _..aura 

en..,."" a_l' amplofllOnt oppo!:t\1ll1tll' w1t:.11 tho OI\an9OD ..e en 

1apleaonting', I: balieva fou will ••• opecI' JaOYe JIlUoft ol<uJer that! , 
...... r t:o fvlfUli"'l i:h1. c.....lt...nt. 

Aa tQ tho ~e.tlon oC .~ti~tlve aotion •• 04mJni.t.~.4 by, 
oI'Cep. I Del1eve' that !d..ln I.. Art'zt. chair.... n IUld Chiet 

, , 

. I!x.~\ltlv. Df:tlc.r of P'roc:t.&r anl,\ ~U1bl., ••14 lot b•• t url.1.ar 
, 

t:.1118 year ¥nan Ae eald. 
I ' , 

AffltmAtiva aotion ha& been. positive torce 1n our 
•
!

CoJlpany. What"s aoro, we have 811141. thought ot 
I

affi......tiv. action .. a otortin9 point. Wa lien n8Vn , 
limited aur atan4a.rdo for providin9 opportunities ta 

vo"en and 1l1noriUu to level.. mond.teeS by 1..... lie 'va 

alvay•••t our Voal. higher, and v. h_va achieVed th•• ~I . 
Rag_r41egg of what 9ov.~.nt ••y db, ve believo w. 
beva • moral oontract with .11 ot the vaman an4,, 
lIino1-itioo. in our eoapan)' -- tl IDOral contra.ot to 

.prc'VJ.1l1if _",.ull u)lloMo1.L~.Ltr Cur _~lt.>fatjluL, ..,.\ull 

oppo~unity tor aCvanQemant f And e~ual opportunity tor 

t1non01al r8Vor~ -- end no change 1n lev or regulat10n 

·VOUJ.<ll C"UlJa WI to turn baeJt tna CJ.oeJt•••• Govanuaant 

can .l.lopl1tl' t:.IIe bllre0110l:&ay, lind it Gould, !>lit, 

Govarn.ent can 1118a atil1 ,re••rve tho pr1no1pla that 

, oompUeno. "'.clt.ni..... must .xbt. and 1t G0II1d do ... 
that, teo. 

24 

http:contra.ot
http:9ov.~.nt
http:url.1.ar


JD: 3:59 No.006 P.28 

,
oOl'lc'1l1d'U$ ..y t,,".pal"ae! tllstillObY. 

anavar any 'I"	I ...Uo"". _ YOU. 
I 



.';, <: .-. ' .,. '" ,.... 

offioe of tn. Pr~•• secretary 

PRESS CONrtRlNC! BY THE PRESIDENT 

Room .50 

Old IXOQu~ivo ottlco Bu1141ng 
, 

r l 4 ·like to aak you a queet1on, i~'(11 cr: '!'t.UU'lJ{ you, air. I knov your administration.i. nov
rmiqllt. about .~~irmative aotion. 

.'""" 

(1"'tl~) 
raviow-ing- all of tho,a attiriativ. action r.qulat:iona, 'hut th.~GIG 
soma concarn that this mi;ht ~o the p~el\l4e to a backinq.ot: of those 
polici.e~ In fac~. Jesse Jackson earlier thi. vaek oxpr••sed the ' 
opinion that ~ybe it yo~ 4id~ he might even rUn a;ainat you. But my
question, raally. on that iaaue 1m, what a~out tba many Amaricana wno 
really faal tha~ they have asan puni.hed by affirmative action? And 
I'4 like to ;Qt your oommants on that~ 

'I'HJ P:RZSIDIN"f1 I.A;lt ma tell you uout. the ravia" I've 
ordered and ooaaent on the affirmative aotion thin;. Firat of all, 
gur 44min1atrat1on i. aqain.t qu~tae and qaa~ahta.d re4~lta, 'and t 
hava boon ebr~ihout my publiC,oarBer. I have alwaya hOen tor tryi"; 
to h.lp people d.ev.lop t)t;.i~ capaoiti•• GO they cQuld tully 
participate. And I h4ve aupportad ~h1n9. -- ~h.n r waa a ~QVarnor. 
! aupport.~, fer G~amplD, minority acho14rahip progra=. -. in-my
plJ.bU,c 11fe. I haVe donA. that. ' . 

http:backinq.ot
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The White Ho~~e~ 

I ",ant to l'Il&KO !i. couple of eo:mant .. her.~· l1rut.. I have 
asked for a ravia", ot all thQ ,ta4.ral qovornmant1a aO-CAllo4 
!i.'tir:~tive action pro;rama because I think l~ls important that VI 
anal¥f~1 num))ar ono, ",hat t.hey 4Q aad. \lhe.~ -- II lot of tL"U6a peQPle' 
mean d~~:QrAnt ehin98 ~hen they u•• att~rmativa ection. for example, 

t~kQ' .t th.:t"e is virtually no opposition to the attirmatlve aotlon 
proqramQ that era tho moet &ucceeaful in our country, which are the 
ones ad.optAd by tho Unitod.$tatoa'm11itary, which h~vc not r08ultad 
in people of interior quality or ability ;aeeinq proferential 
treatmont·, but have reeulted !on tho inten••' etfort to davelop ,the 
capaciti•• ot ov.rybody who join. thQ military no they can fully 
pa~t1eipAte and contribute al much al POIAible. a~d. haA raaulted,in 
the moot intaqr&tod inetitution in o~·soci.ty. 

i So I want tQ )(nOW vha.t the.e proqraml llrA t QXllctly. t' 
vant t~ knov Vl\ot.hor, they are vorkJ.:t.g. I: want tg know whet.her t.hat""e 
ia ~omQ e~h.~ way.we can ~.aoh any objootive vitho~t ~ivin~ a 
preterence by raQa or ~endsr in some of these proqram. Those are tha 
three questiona va ~ead to aak. 

i _And let me make a general observation. !"aeked myself
vhen thio d&bata atatted, what have we dona aince I~ve bien Pr..iCent 
that hao moet helped mlnoritie•• And I think tn•• -- I. would oay
chat u.•. thinge .... nov. aone tnac' have most halpel1 are tfiln'1.-tllAt 
have bonofi~ted All paople who needed ~oa --'expanding the Koa~. 
sta~ program, expan4in, the eOlle~e loan pro,ra., oxpan4iny, the' 
earned inoo~8 tax credit. the working ~am1l1e. tax cr.dit'vh1Qft has 
iivon ah.averaqe tIX·cut· of $~,QOO to familiae with incomoe under 
$25,000', ue upowarmont :tone•• lnd one O~"A --~cme of't:ha
.mpowerment ,Iona. went to An all-whit. are. in Xlntuoxy. But" the 
di.proport1onate impact v •• on peoplo vho'd be~n lett'babind in-our 
Oities'l 

1 '0 -- and onl thin9 thllt the reo~1aaion pack4qe Would 
tax. awaYJ the community devQlopman~ banka -~'vhieh t,think vould be 
a torriblo u1.toke, which i8 d••1~ed tQ ampowor people thro~~h-ch. 
tree entarpri.e ly'teD to make the mo,' of their'ovn ltva.. . ' 

I . So I ~o\tid 111;'1, to you; ~he;,e' v. oa~ mQVe allelld b••ed Qn 
nead. we iouqnt to move t01!'Vlrd, and. ve eho~lM, It "mova bao)cw~:rd.'. 
ThorolD '.till D lot ot peQple Who aren't living ~p to their capacity
in tbi. oountry, u4 1t t a hurtin, the· re.~,cd Ua. And. eo, r:vant 
tat. analyaia,~c finish. I vill ~hen mate a'dleieion 1n a.prempe 
way, an~ I'll tell the American paople what I thinx, and I will 
preeaed to aat in tb. context ot the qevernment. 

I 
Keanwb111, I ur96 all of you to 'read the hietory, in' 

liOht of the other •• the pOliticAL comment. you made -- to ~eed. the 
hietory of how thola attirmetive aotion programe qot atartad and ~ho 
v.a on what 11de vb~n thlY hoqan. tt's very intereatin; to 90 back 
thro\,lqh ,the laat 2" y.ar. and ae. all the twiats and turn••. . 

I 

.. 
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! . T"h~ .\m@1"ican pSQl'ls want an 
wAnt ~la~rlminatiQn, where it exists to 

"want p,0oplo to hAvt an unfair Dre4l.k kAt 
t~lB out. and I'~ d6t&rmined to ~o it. 

11-) o JUet another ~eot1on on .ft1rmativ8 actlQn~ Mr. 
Praf1dent~ When you announe.d your rlvilW Y9~ ...14, ve havc'to Gtop
daf.ndinq thinqa that are not a.,.nelble. 00 you think thAt rul•• 
tha~ mandat. a certain percentage of federal eontrIC~. ba oat .aido 
ter ~lnority lirma -- ar. thote c~ill nee.aaary AnG isn't. that 
guarantetlnq r ••ults. the kind of thin9 ·y~u cay your now OppOSed to? 

, THE PUSIDEHTl Well.. r vant to 1Qok ..t hoW thay1r." 
impl'~Qnt.d. Fer en. ~inq, it you look At the rulQa ,&n~ what' thay 
!II.an, itls 41t't1c\llt to draw a Q'cnelu81on abcU't Vl'lat.ber tl3.ay oven d.o 
what thay wel'O lIupposod to do in the first pla~e •.. But I vent - .... t . ' 
will 1II&l«t cotmDen1:a. ! U alJD.ODt clona w1th thio ravia\( and I' will 
lbaJ(a oommentll when I finiah about what I"'t:hinlt VI tlhO\lld dO, and.. than 
I"vill 4~ whatovar i~ is that! can d.o withln my executiva Authority 
to 9'0 forward. 

t t:d.o not ....... I'want to <::ontinl,le to fi;ht cliICf'u1n.«on 
vhor~ lt lexi.ets. 1" want to c;:ont:l.nue to q1vo people a Chance. to 
develop ~ir c;Dpacitleo wore· they neod halp. r want I,la to ' 
__Ph.all. nl&4-b••od pro;rame Whate va'can bocauoa thay ~~rk,bottar 
=4 havo'.a b1qqar tmpaQt a.rnl <janarata bra.dot' .uppor'e. . BUt let- lIlA: 
t1niah What velre dolng haro, and then r will try to anawar all the 
~'''il5·1 



If'M~ fJ, 1l! rtgC 'j 

, Q Mr. prGsidon't. torq"iv6 mll"'tor prellsing yol,\ on this, 
1:lu.t it' I ',m nClt mistaken, you've alvaro been in lavor ot affirmative 
action, and. in tact, you have pr.~tic;d·it~ Why now the hesitation? 

I 
tHE PaESICENT. I have alway. -~ that'. ri9ht. I'm glad

you Alikad., I h.va alway. praetieaQ it. But let'g look at how I 
practiced. it. LOok at my appointments to the t.4.ral bench. on•• tQr
Which, I m1qht ad4, I've Q••n r.~lArly and. ro~nd.ly attaok.d. for' . 
tryinq to achieva diversity het'e in tal. community. I r.ad Qomathinq 
in the. papal' abou.t once a month, -peoplo j\Ulpinq on lite beOAu•• l'VI . 
appointed more yomen and. more minoriti••' tQ-th. fa4eral benoh tban my
prad..c•••ora combined at this point in our terms -- my last ehrea 
prldlcee.oTI comb1nl4. An4~ oh, by the way, they.8omatimAl eay, h11 
appointD•• al~o have, tho hiihe.t' ratinq f~om the Aaerioan iar 
A.eeoc:iation of the last three pre.ldenta. . 

1 , 
,1 I.:ho.va practicK affirmative aotton ho~o tho way t:.bat t 

pareeive the unit,ed StAte military has pracrt1CAd .it. I: have made: an 
·axtra ettort,to look tor qualified cand14ate. who could &erve with 
4iatinction.an4 make a oontrih~tion to thio oountry o.n4, make the 
tUeral b,enc.h Tatleet,1ve of tn. ~erie&n population. r havs not, done 
it with any ~ota system in,mind••n~ I nave not quarantas4 anYbo~y a 
job. I'h~v. mede an extra ettort'to 40 that. , 

The military wtartll botore tllat. They hava mad.e an 

extra offort to 4.velop the aapAoitiae of peoplo who C~•• to th«a 

with qraa~ raW ability. but may~ a d1.a4vant,aq.4 baexqroun4. Ia, 

that vron~? r-4on't think it 1.. An4 I'm not baCXinq off ot that. 


I The,qua.tion il --·h're 1. the ~arraw ques~ion --~th6 ~ 
question iat 'It w.'ra not tor quotAe in results, and wa Are tor
develop1nq everyb04y'. cap.oiti••, wnat 40 VA 4g vith all tho.a,rul•• 
an~ r8qulationa'and lavi that'Tlally ara in A qray area, tha~aro· 
really in. a'qray araa w!lers'thara ie, l.tf •.••y, a-.minority 
.~holar8hip or'a·contra~tinq·a.t-a.ida thAt'Kaura askad .hoU~t that 
raally ia!o~tQn qot around-caoau.a. ot tha vay thay ara writ'tanl" 

X:vant,to r.view thoaa. ~40 not want to c.a us s~op 

tryinljJ to dav.lop· the Ahil1t:1e. ci·f All Amar1.eane~ r do not want to 

s.e us Dove away trom try1n; to concant~a~e our r.~OUrGBU in the 

araAa 0: qreat••t.nood. 


1 Sut I' wOuld lIay Aqain r I. ~hink most mino,rl tie. hava ba.n 
halped noot by tn. pr09ramw in thic coun~ry ~ha~ havA bean tarqeta4 
~cward ~roa~~baa84 neads. And. ~on1oally, it, you qo back to~. . 
Desinn1.nq of tb1.D vhola a~~ir=Ativ. aotion ~eb.te, it: ataread in ~. 
lata 160s and mAny ciVil ri;hte laadars at th~. t1ma arque4 aqa1nlt 

I 
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I1ttirma.tivQ &.ction proqrA1"- because they tnou;ht wo I c1 vin4 ':.lp in .th." 
~ebat. we ~r. now havinq z' years later. 

. I t think we n.ed 1:.0 look at. th. proqroas, look At the 
fact.iS, ,And aiSle t.he Q\ieetionlli I j\let 48.1(8"'; How 4000 this work? I. 
it tait? Ia it nec••,ary? 18 ,th.r. an alternative way to achiave 
tho objective? S\lt in term. of t.'~1nq l;qrees1v. initiAtive. to 

, 'davalop t.hG·ea~acit1.a ot people! oboulc1 w. keop 40inq that? You bat 
we should. Hov abould we "'0 it In thQ l&.w; , That1a tha ~.1t.1on. 

. ", . 


