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Effect of lVIinimum Wage Increase on Cost of Workfare Programs 

Talking Points. 
• 	 There is one additional concern that we should be mindful of, as we consider' 

what level of increase to propose in the minimum wage. As you know, 
Republicans. made a concerted effort last year to roll back labor protections 
for those on w9rkfare. Many Governors supported this effort, arguing they 
could not afford to pay the minimum wage for workfare jobs. 

• 	 A larger minimum wage increase will add to the pressure that Governors feel 
on this issue. 

• 	 So far, we have beaten back the Republicans' efforts, and persuaded 
Democratic Governors not to· ally themselves with Republican Governors on 
this issue. However, some Democratic Governors remain very concerned 
about this issue. Their support" of Republi<::an proposals would give that 
effort new momentum. . . 

Background 
• 	 In May, the Labor Department ruled that most workfare programs are subject 

to the Fair Labor Standards Act and other labor protections, including 
payment of the minimum wage.' 

• 	 Governors have complained loudly that the DOL ruling severly hampers their 
ability to establish work programs for welfare recipients. 'The law requires 
states to put 50% of their welfare recipients to work by the year 2002, or 
face penalties. Welfare benefits. are not high enough in some states to 
support payment of the minimum wage for 20 or 30 hours a week. 

• 	 DOL's ruling led the Republican leadership in Congress to seek to roll back 
current law labor protections for workfare jobs. We were able to hold the 
line and stop these efforts, but we can expect the issue to re-emerge this 
year. 

• 	 Any minimum wage increase will increase the number of states whose 
welfare benefits are not large enough to fund a minimum wage workfare job. 
As the size of the minimum wage increase goes up, so do the number of 
states with problems. 

. . 
States Whose Welfare Benefits Can't Support a Minimum Wage Workfare Job 
Minimum Wage Families of 2 Families of 3 
Current Minimum Wage 8 states No states 
Increase of 50 cents 
($5.65) 

15 states 1 state 



Increase of $1 ($6.15) 21 states 2 states 
ilncrease of $2 ($7.15) . 36 states 9 states 



. States With Problems in 2001 (assumes 20 hours of work per week) 
-
Factors in rough food stamp cost of living increase in 2001 

Families of 2 
Families of 3 
(average family 
size) . 

Families of 4 

Current 
Minimum 
Wage -
$5.15 

8 states 
, 

No states (Miss.'s 
problem 
disappears by 
2001 be.cause of 
increase in food 
stamp allotment 

No states 

Year 2001 
minimum 
wage: $.6.20 

24 states 4 states . No states 

Recall that the number of hours of work required per week increases from 20 hours 
in 1997 and 1998 to 25 hours in 1999, and 30 hours in 2000 and thereafter. 
However" the increase from 20 to 30 hours can be in the form of training directly 
related to employment, so it is possible to argue that 20 hours is the more useful' 
reference point. But below is the 30 hour chart. 

States .With Problemsil} 2001 (assumes ,30 hours of work per week) -
Factors in rough. food stamp. cost of living increase in 2001 

.. 

Families of 2 
Fami'lies of 3 ,,

(average family 
size) 

. Families of 4 

Current 
Minimum Wage 
- $5.1.5 

38 states' 14 states .2 states 

Year 2001 
minimum wage: 
$6.20 

48 states 36 states 12 states 
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To: Diana Fortuna 

Fax: 456-7431 
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Tel: 202/622-0224 
Fax: 202/622·9260 

Comments: Attached is the latest· draft of the wor~fare notice. If you have any· 
questions, please call me. Thanks. 
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DISCLOSURE UNDER APPUCABLE LAWS. If the recipient of this mesSage is not the addressee 
(i.e. the intended recipient), you ~mfhereby notified dlat you sh~uld not read this document and that 
any dlsserilinatlon. distribution. or copying of this communican6n. except insofar as· is necessary to 
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Part III - Administrative, Procedural I and Miscellaneous 

Treatment of Certain Payments Received as Temporary Assistance 
for Needy Families (TANF) , 

Notice 98 

PURPOSE 

This ,notice addresses the federal jJncome and employment tax 
, , I 

consequences of payments received by individuals with respect to 

, k ., " f d' I ' ,certaln wor act~vltle6 per orme 1n state programs under part A 

of title IV of the Social Security Act, as amended by the 

Personal Responsibility and Work Opportunity Reconciliation Act 

of 1996 (PRWORA),' Pub. L. No. 104-193, J10 Stat. 2105 (August 22, 

1996) (TANF payments). The notice sets forth certain conditions 

under which TANF payments will not be' treated as income, earned. 

income; or wages for federal income and employment tax purposes. 

The Treasury Department and the Internal Revenue Service intend 

to federal income andissue reg~lations that will address Jhe 
, I 

emp16YlJ:1e:nt;\f~' .consequences of TANF paYfllents., The regulations to 
~" .~ '~.'::~" ';-" . . "":,:-::'.' 

be issued will be-effective as of the d1te 0f this notice. 
I 

Pending issuance 0ftnese regulations, th~ prQvisions Qf·t:his 

notice applY. 

SCOPE 

This notice addresses only,the treatment of TANF payments 

under certain income and employment tax provisions of the 
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Internal Revenue Code. No implication is intended as to the 

treatment or effect of such payments or is to whether an 

employment relationship exists under any other provision of law, 

including the Fair Labor Standards Act and other federal and 

state employment laws. 

BACKGROUND 

Congress reformed the welfare system through the enactment 

of PRWORA, which replaced Aid to Familiel with Dependent Children 

(AFDC) with Temporary Assistance for Neeky Families, AFDC 

required recipients to perform some work activities in order to 

continue to receive public assistance. I~F provides states with 

more flexibility than they had under AFDC to determine basic 

eligibility rules and benefit amounts. ~ANF also requires that 

specified percentages of recipients enga6ed in work activities 

· l' h f'l 1'" h hand lmposes pena tles on t e states or non-comp lance Wlt t at 

requirement. 

For purposes of TANF, the term "wor.k activities" is defined 

under §407(d) of the Social security AcJ as: 

(1) unsubsidized employmenti 

. I' 
(2) SUR~idiz~d private sector employment; 

~f;:;':B~:ld{zed public sector emPlotent; , 

(4) work experience (including worK associated with the 

refurbishing Of'publiClY assisted houSiJg ) if,sufficientprivate 

, sector employment is not' "available i 

(5) on-the-job training; 

(6) job search and job readiness assistancei 
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(7) community service programsi 

(8) vocational educational training (not to exceed 12 months' 

with respect to any individual); 

(9) job skills training directlyre!ated to employmenti 

(10) 	 education directly related to lmPlOyment, in the case 

of a recipient who has not received a hikh school diploma or a 

certificate of high school equivalency; 

(11) satisfactory attendance at secondary school or in a 

course of study leading to a certificate of general equivalence, 

in the case of a recipient who has not completed secondary school 

or received such a certificate; and 

(12) the provision of child care services to an individual 
I 

who is participatiIlg ina community serJice program. 


42 U.S.C. § 607 (d) . 


TREATMENT OF TANF PAYMENTS 


A. 	 In General. 

Generally, the federal income and'employment tax 

consequences of TAMF payments are deteJined under the following 

analysis. 

Disbursements by a governmental unit that are made to an 

indivii1u~aY'/~~~de'i' a legislatively prOVidld social bene~i t program 

Ifor the promotion of the general welfare, and that are not made 

basically for services rendered. are eXflUdable from the 
individual' 8 gross income a,nd are not treated as wages for 

'f h I .. t' 'dtemp1oyment tax purposes, even 1 t e rec~p1en ~B requ1re 0 

perform certain activities to remain ellgible f~r such payments. 



DRAFT 
- 4 

Similarly I payments made, other than as employee compensat,ion or 


as earnings from self-employment are'not 
earned income for Earned 

Income Tax Credit (Ele) purposes. If, however/ taking into 

account all the facts and circumstances, such payments by a 


governmental unit are basically compensation for services 

1 . ' 

rendered, then th~ payments are includible in the individual's 
'. ,I·'

gross income and are treated as wages for employment tax 

purposes. Similarly, payments made as etP10yee.compensation. or 

as earnings from self-employment generallY are treated as earned 

income for Ere purposes (but see § 32{c) (2) (B) (v) of the Internal 

Revenue Code, discussed pelow) . 

Section 32(c) (2) (B) (v) (as added by § 1085(c) of the 


Taxpayer Relief Act of 1997, Pub. L. No. 
 105-34, 111 Stat. 788 

(August 5, 1997) I and effective fQr, taxile years beginning after 

December 31, 1997) provides that earned income for EIe purposes 

'does not include 'amounts received for IIslrvice performed, in work 

activities as defined in paragraph (4) 01 (7) of section 407{d) 

'h . l' h' h hi,. . dof t e Soc~a Secur1ty Act to w 1C t e taxpayer 1S ass1gne 

, f t1t e IV 0 f such Act, b utunder any State program under part A 0 1'1 
, I 

only to the~xtent such amount is subsidized under such State 
. . ": ~!".~1. • 

prograik-:':j,,

B. Application of facts and circumstances analysis to certain 
TANF payments. 

Due to the flexibility TANF affords states to determine 

basic eligibility rules and benefit amounts, TANF payments may be 

Imade both for the promotion of the general welfare and as , " I ' , 
compensation for services. In these cases, it is extremely 
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difficult to characterize the basic purpose of the payments. It 

is also not practically feasible to detelmine the relative 

'. h hif'proport~on eac purpose represents 0 t e payment. 

In many cases, however, TANF payments are received in lieu 

I ' 
of (and generally in amounts no greater than) payments the 

I . 
individual formerly received or would have received under AFDC 

ba upon the individual's personal and family subsistence 

requirements. In these cases, the primary measure of the amount 

received is the personal or family need hf the individual 

recipient rather than the value of any sbrVices performed, and 

thus, the payments are more in the natureI of a payment for the 
I . 

promotion of the general welfare than a payment for services 

rendered. These cases typically share, knd can be identified bYI 

common characterist 
I 

Accordingly, in cases where the fol[owing three conditions 

are satisfied, TANF payments will not be includible in an 

individual's gross income, treated as ea~ned income for Ere 
I purposes t or treated as wages for employment tax purposes (the 

federal .income and employment tax treatmlent of TANF p'ayment that 

do not satis~y' each of the following thrlee conditions is . 

deterlJline'd'~~d~r' the general analysis de1scribed in paragraph' (A) 
'''J . 

above) : 

(1) The only payments received by the individual with 

respect to the work activity are receive1d directly from the state . ." I 
or local welfare agency (for this purpose, an entity with which a 

state or local welfare agency contracts to administer the state 
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TANF program on behalf of the state will 
be treated as the state 

or local welfare agency); 

(2) The only payments received by the individual with 

respect to the work activity are funded lntirely under TANF 

, (including any payments with respect to bualified state
I 	 ' ' ' 

expenditures (as defined in § 409 (a) (7) (B) (i) of the Social 

Security Act)) and the Food Stamp Act- of 1977i and 

(3) The number of hours the individual may engage in the 

work activity is limited by federal or s~ate welfare laws or the 
, , 

Slze of the individual's payment divided by the fede~al or state 

minimum wage. 

REQUEST FOR COMMENTS 

The Treasury Department and the se,vice,invite comments on 

this notice and on the future regulations. In particular, 
, I 

comments are requested on the three conditions set forth in the 
, 	 ,I 

"Treatment of Workfare Payments ll section of this notice. Written 

comments should be submitted by April l/ 1998. An original and 

eight copies of written comments should be sent to:, 


Internal Revenue Service 


Attn:, " CC:DOM:CORP:R 

,:;.~; 

"'Room 5228 {IT&A:Br2} 

P.O. Box 7604 


Ben Franklin Station 


Washington, DC 20044. 


or 	hand delivered between the hours of 

Courier's Desk 
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Internal Revenue Service 


Attn: CC:,'DOM:CORl?:R (Notice' 98

..Room 5228 (IT&A: Br2) 


1111 Constitution Avenue, NW 


Washington, D.C. 


Alternatively, taxpayers may submit comments electronically via 
. . I . 

the Internet. by selecting the "Tax RegS'( option on the IRS Home 

Page, or by submitting comments directly to: 
. . I . 

http://www.irs.ustreas.gov/prod/tax regs/comments.html (the IRS 

internet site). All comments will :e aJailable for public 
I 

inspection and copying in their entirety. 

FURTHER INFORMATION 

For further information, contact Mr. Edwin B. Cleverdon at 

(202) 622-4920 regarding the income tax issues in this notice and 

Ms. Jean Casey at (202) 622-6060 regarding the ErC and employment 

tax issues in this notice (not tOll-frei calls) . 

http://www.irs.ustreas.gov/prod/tax


" . 


I , 

, THE'WHI,TE HOUSE, 

,. " 



A''''''' 

., . . P.04
AUG~13-97 WED 14:59 

I 
:1 

i, 

,The HonOrable Pedro i Roucllo . t "1 ~~II' ~' 'ec.IT> i o..M-~ 
La Fortaleza. Box 82 ~, . LA~,. ~ allM.i I.-'JI I 
Governor' Oftlc:o. , ~ . \c-Yl. t1lIW ~ W1- ,\ 

San Juan., Puerto Rica 00901~(/\A' ~\.- ~ ~ \.A..-L (L~.J... eo~r-
_.... ~ 0 ,\. ~~T U(.AA - c..ut...-L... o...L~~L;eh c...vL. 

DearOo"c~osseno:,.. I w~.l ovUt.-v..J ~.l ~. vJL....TL.u.. ~ 
~ I ~ 

As you may be aware, a hindful ofindividual governors. incluciing Governor Chiles ~~ 
and myself. pushed bard last month for wgered rcli~ffrom the application ofcertain labor ~ 1:: 
and taX laws to our state-run com~~tywork cXJ*ienclprograms. While we agree with·mec.J....JuJ . .. President that people in t1;c.x posfi0~ should ~ p~d the minlm~ wage. we.a:r: vcry ,~": h.-
.concerned about the possIble app*catlon ofpayroll taxes and the ImPact. the mmunum. wage ~.W ~ , 
ca1culatiQn Will have on our aba'Ii to meet federally/mandated work requirements. 'Despite ~v.-T, 
our intensive efforts, we were Ie to broker a last minute deal between eOMereea before ~~'- .' 

. ~bu4ictneaotia'tiorlJw.refiJi ,iled.' . ' ,'.' '. '. 8~c-

. Fot many stales willa com/n1lllitY work ~ence program" baW.;To applypayrcll c': ~u.' 
taxes to the welfuc benefit will pbse a fi.nanci~ bur4en,. as well as aft administrative bUrden, 

.on those states and on QOllprouts lbat offer work ex~lence positions. In Delaware, for . 
example. wccs~atcthatthe cos~to.~ ~ forFlf:A and paytoll tax eontrlbutiollSalone " , 
would be $1.7 uill.lion· annually "th full1DlpleD1~ntatlon ofour workfare program. In 
addition, many states will find it difticu1t to meet th~ federally ~dated work requirements 
ifthe~ arc not pemiitt:d to count ~rKtivinCf: It *ould bonotc4 ~ states tJ;1at ~ . . 
s8Ilctloned not only will lose a ~eat.ai' oftbeJr T.A.NF gmt, hut will be reqUU'ed to make . 

..' up the difference with state fimcUJ In Delaware, lta~ It.w Rquire. that we pay c;ommunity . ·work expen'coee Pu:ticipao.ls thc. 1Dl.. ... ·nhl1.um wage; hojwever•.\\'e are fortWlateto havo a waiver 
',·ilong with several other &taw "I~ allows work efPCricncC participants to cDiBicinjob .' 
.tsearch to meet werk requiR1:ncntJ, This is 8JI optionibat should be afforded to all statC$. . 

. 
. ~.

'·1 
. . 

~ 

TATNAl.1. IUILOING 
COVER, Oi;LAWAA' ,;eo, 

~Oi)?3e.'101 
FAX (3C217u-.zns 

.~ 
!, 
~ 
,j 

CARVEL STATE Or:ACE 1uXi.. 
'Mu.lIHQTOH. OELAW."e. 1111101 

()C.:Z) 571- 32' 0 . 
FA:t.(~ sn,"18 

. II 
ji 
II 
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'At eurrccent NGA meeti1;aWC'had thC opP9nunity to address the broader i'lue in 

two forums: in, govcmors-only ~rk le'lion on Tu~day. and" the ,lo,ina Eiccc:ut.iv. 
COrm,nittec meeting. In aAdition. ~::~Onall,Yr&1,"se4 WI islu.ctht:re wim the Prcsidel:lt... I 
know others did, and received. an " "calion that thed: might be room for a remedy" ' , ' I ' 	 , 

, particularly in the area oftbe application o,ftaX laws ~ work experience programs.·ln ' 
subsequent telephone diSCUS,,siDruI,~1With Bruc,e Rted" )Vhite House dem,estio policy adviser, 
and key, conferees RqlrcSC.lltatlvE. Clay Shaw aad Sandy Levin, ,we came very clo~ to 

,reaching agree.tllCnt,on a targeted. exemption that ~d bive: provided states with reli~f from 
, 	FICA. FUTA, and BITe for wor experience pllCCm=tI. Ho~cr, thos~ 1Ut minute ' 

negotiAtiOIlJ .ul?~tcl)' ~ed ~UJe of~n~s*the Repub1i~ IU",,!bip raised ov'er 
, 	one of two additlonal proVisIollSbsatDomoc:ra'tic eoDf'crea WIlltctiUlcluc.UMl m 'X,hanio for 

the wdaw eumptions.A provi~~a, ~cptl.blc1o ~ Repijblic~ wouldhavlcappc:d ai 2S' 
per~t tho amoWlt ofthe new'S~ billion "'elrU'C.to-~o1'k,~t that could 1x wcd tor ' 
workfare placemellts.· A ~nd~ble provision called. for specific lesll remedies for 
gc~dCt' diJcril1liD.ati~tl:,toa1l T ' and welfan:..to-w~rk.vtnt reCipients. Althou~ we" 
ultimately were unable to set al ed)', refleCtive oflthec:once.m.s ofmost ovemors, , 
ute u c conel lauon 1 • we receIve assurances om e tative 
:,haw andBruceR.eed. to, . " 

I 

ne::= again w ~o*ess returns Ul September. , 

, Given this potential OP~ityt O~vernor V~~~id1~ I sugg~Cd ai~ , , 
Executive Commit=: m~ti.n;o~ July 30, thatNGAlao to work now TO develo, a consensus 
.and attcmpuo adopt an interim Jolley ~D IN. i •• u.s:, As a stmtina ~int. I.suaaost thai we .tIy 
to reach. consensus on the foUo,;tbipomta u a buu for such • pollcy: ,.' ,.,,.. , 	 ' ' , 

, ,. ,fI' , 	 ..', ' 
• 	 Support tbe Depal"tlDcar orLabo~" tluCllnl witb reapect to the appli'lttohof 

the mlDimllm was, d. work ~pcrilllcelpl.cemeDts. StatOi would not 'bet 
.allowed to requiJe wo~k experien;e participants ~. '«WOrk" beyond the hours 
d.ctc1miDod by 'tbt J:Di!imum WIle calcu$oD.. 'I'hiI Was the policy under the . 
.CommuniI)' Work ExJ,mflDCC Proiflm (~O:aS Title) ofthc FamUy Support Act. 
Specify that the m~um hoUi'Sofpi:l1idpation in work experience and: .' . 
commuhlty service 'II be detennined byj dividinC benefits by the minimum ' 
wage. The benelll cal '.on will include cash assistance and food stamps. 
Cwr""Iy, only st(#,s ItAQI 0J!CnJt, Ii slm~llJUdfODd sttmtp program cim count 
food !Imnps as ])Q11 o! ~M cal~latio", , , ' ' " ". 

, 	 , 

• 	 ADow datu to coml;) e acdviU. to lileet the bourly partidpaUoD , . 
r,equiremea.tI. StatcJ 'uld be allowed tbcombirie.b.ou.rJ Etomjob searc;h &Wljob 
read.incsslCtivitics, bisic skills cdw;ation!, v~ona1 cducltional trainina.job ' 

. skills trainiDs, aud &iSh school or oBI> ~plctiOD to meet the Work requirement. 
, " 

I ., 	 , 
~ . 
~,,' 
I' 

r,· 
I,' 
I' 
" . . ' 

" ' .' ' . 
" 
I, 

http:tbcombirie.b.ou.rJ
http:r,equiremea.tI
http:Eiccc:ut.iv
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,. 	 Clarify that illdivUl~ala eDKljed In work esPtri.~ce and co~mu~lty .e",ice 
are Dot employees and payine8C II Dot eompln.atioD tor '.""'Ica pcrfonned. 
This was the policy ~der the CommunitY·Work Experience Prosra.m(JOBS 
Title) of the FamilySr?port Act. This apProach would exempt individuals ' 
'engaged in workex~ctlu ftomFICA 8nd FUTA. The budget rccoflcillallon tlU 

. .bill "",.It Work apel"'.~pai'tI.,pantS 1),,1.igible 10 receiVe the EITe: , :. ., 

I re8lizo that this is a toulh. poten.tially diJiVC issue. It is nooethcless ODC that 'We 
,need to work hard to fClOJvc mofder to maximb:e $ ~w:abet ofwc1ftre recipients who will 

" .be ablo to plSticipatc in C011UUuntty wor~ programs, !-whit.reducing lhc: likelihood that state. ' 
" will be penalized.' for rau.iDa lO~etWot.k panl.cipa.lipn te.quir~mmts. I nee4 your helP. to 

develop B:D approach that will , th8 canccrns'9fall Slates. 1willphono you by Augu£t 
, 22 to is.k )'o~ wt:cthcr the three I :po~ts()lJflln~~ ~ve.arc acceptable to you ~ your 
, state., In the UltenJn, I ~ncouraie ou to diaeus$ the unphcanons for yoW" sta.te of this newI 

federal policy. as well as the altem.anve outlinedahdve. so that Out eonvorsa~on."Nill ~most 
produ~tive. ' 	 ~ . " ' . , , 

q 
'i ~ 	 , 

~~Id I?'.A ~~ ~"""","".......'ISLncerclY, 
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DRAFT 9/9 8:00 p.m. 
House Ways and Means Welfare Proposal 

(based on 9/8 verbal reports) 

Talking Points 

• 	 The proposal would undermine welfare reform by weaking the welfare law's 
work requirements. 

• 	 Welfare recipients could be required to work just a few hours a week, instead 
of the 20 hours now required and 30 hour required by the year 2000. 

• 	 The proposal would create a loophole making publicly-run workfare programs 
more attractive than private jobs. Welfare recipients in workfare wouldn't. 
have to do real work for 20 or 30 hours a week -~ many of those hours could 
be filled with non-work activities such as job search, job readiness, and 
vocational education. 

• 	 Welfare recipients receiving child support payments would be able to work 
even fewer hours, because those support payments retained by the state to 
repay taxpayers for welfare costs could not be used for salaries for workfare 
participants. A $100 child support payment retained by the state could 
lower the work requirement by nearly 20 hours per month. 

• States say they need flexibility to make welfare reform work. We say they 
already have it. Because they receive a welfare block grant with few 
restrictions, states can shift the $3 to $4 billion a year savings from falling 

. welfare caseloads into workfare programs and still come out ahead. At the 
. same time, states can count both TANF and food stamp benefits as wages. 
With this flexibility, states that choose to put people in workfare rather than 
private sector jobs will be able pay the minimum wage for 20 to 30 hours a 
week. 

Options 

Option # 1 : Retain the tough but fair work rates in current law. 

Option #2: Retain the tough but fair work rates in current law, but do not 
allow states to use child support they retain as payment for wages (states 
would have to fill the gap with other funds). 

Option #3: Retain current law for work up to 20 hours a week (only a 
minimum of 20 hours of work as now defined would count); allow additional 



job search, etc"., for hours of work above 20 hours per week. States could 
count child support payments to pay wages for up to 20 hours per week. 



Current Law 

What Counts as Work 

The following are the work activities always permitted under the welfare law: 

1. 	 Unsubsidized employment 
2. 	 Subsidized private sector employment 
3. 	 Subsidized public sector employment 
4. 	 Work experience 
5. On-the-job training 

6.. The first 6 weeks of job search and job readiness assistance 

7. 	 Community service programs 
8. 	 The first 12 months of vocational educational training 
9. 	 Providing child care for someone in a community service program 

The following are additional work activities that cali be counted from 20 to 30 

hours a week: 


1 . 	 Job skills training directly related to employment; 
2. 	 For those with no high school diploma, high school attendance, GED study, 

or education directly related to employment 

Questions 

1. 	 What is the practical difference between a subsidized public sector job and 
work experience? Between these and community service programs? Is there 
a grey area between them? What are some examples of subsidized public 
sector jobs? 

2. 	 Are any states creating "private sector work experience," or private 
workfare? We have heard reports that Ohio is doing so. How does money 
flow in. such a situation? Who pays the worker? Whom does the state pay? 
Whom does the company pay? 

How does this differ from subsidized private employment? Subsidized public 
employment? 

If workfare is exempted from FICA, would that create an incentive for 
business to shift to private workfare instead of subsidized/unsubsidized jobs? 

. 3. 	 What is the difference between work experience and community service 
programs? What are real life examples of the differences? 



4. 	 Do some of these shifting realities make it advisable that we define some of 
these terms in the regulation? Does HHS's draft reg address these questions 
in any way? 



Child Support Enforcement 

The proposed child support provision coupled with the proposal's "maximium 
hours" provision would weaken the welfare law's work rates even further. For 
example, let's consider a welfare recipient receiving $300 a month in TAI\IF, $100 
a month in food stamps, and $50 a month in child support which the state 
"retains" to offset welfare costs. 

Under current law that welfare recipient would have to work the minimum 80 hours 
a month. If the state put that person in workfare slot at the minimum wage, the 
state would have to contribute an additional $12 a month in welfare funds to pay 
the minimum wage for those 80 hours. Under the proposed provision requiring only 
as much work as the benefit level divided by the minimum wage (the so-called 
"maximum hours" policy), the person would have to work only 78 hours a month. 
And if, in addition, the state was required to subtract retained child support 
paymerits, the welfare recipient would have to work only 68 hours a month (see 
chart A below). 

Advocates say that custodial parents shouldn't have to "work off their child 
.support." This argument assumes that a parent on welfare is entitled to all her 
child support; in fact, there's a long history of the government requiring families to 
give up that right in order to receive welfare. It is true that if the "maximum hours" 
policy were put into effect but the child support change was not made, a woman 
getting the same amount of child support would have to work more hours if the 
state retained the payment than if it passed through the payment but reduced the 
welfare grant to compensate (compare columns 1 and 3 of Chart C to the same 
columns on Chart 0). However, that "inequity" can be solved by sticking to 
current 20 hour a week work rates. Another valid but rarely heard argument is that 
allowing states to count child support as wages would undermine the principle of 
the minimum wage. 

Chart A: Work Effects of Child Support Policies 

If state retains $50 child 
support payments 

Current Law Maximum 
Hours Policy 
but no Child 
Support 
Change 

Maximum 
Hours Policy 
and Child 
Support 
Change 

Monthly TANF benefit $300 $300 $300 
Adjustment for Child Support $0 $0 $(50) 
Net Benefit Counted for 
Work 

$300 $300 $250 

Food Stamps $100 $100 $100 
Total $400 ·$400 $350 



Hours per month of work 80 hours 
(State must 
pay $5.15 x 
80 or $412) 

78 hours 
($400/ 
$5.15) 

68 hours 
($350/ 
$5.15) 

< 

Chart B: Work Required Under Current Law--20 hours Per Week Requirement in 

Workfare for parents receiving $ 50/ month in child support payments 


State State State State 
Retains Retains, Passes Passes 
Child adds to through Through 
Support Benefit Child 
Payments Support 

Payments 
but 
reduces 
benefit 

Monthly TAI\IF benefit $300 ·$300 $300 $300 
Adjustment for Child Support $0 $50 $(50) $50 
Net Benefit Counted for $300 $350 $250 $300 
Work 
Food Stamps $100 $100 $100 $100 
Total $400 $450 $350 $400 
Amount Needed to Pay $412 $412 $412 $412 
$5.1 5/hour for 80 
hours/month 
Excess amount (Shortfall) (12) 38 (62) (12) 
Hours per month of work 80 80 80 80 
required 



Chart C: Work Required if "Maximum Hours" of Work Required in Workfare 

Depends on Benefit/Minimum Wage and No Child Support Change 


for parents receiving $ 50/month in child support payments 


Monthly TANF benefit 
Adjustment for Child Support 
Net Benefit Counted for 
Work 
Food Stamps 
Total 
Divided by Minimum Wage 
Maximum number of hours 
per month of work required 

State 
Retains 
Child 
Support 
Payments 

. $300 
$0 
$300 

$100 
$400 
$5'.15 
78 hours 

State 
Retains, 
adds to 
Benefit 

$300 
$50 
$350 

$100 
$450 
$5.15 
87 hours 

State 
Passes 
through 
Child 
Support 
Payments 
but 
reduces 
benefit 
$300 
($50) 
$250 

$100 
$350 
$5.15 
68 hours 

State 
Passes 
Through 

$300 
$50 
$300 

$100 
$400 
$5.15 
78 hours 



Chart D: Work Required if "Maximum Hours" of Work Required in Workfare 

Depends on Benefit/Minimum Wage and Child Support Change 


for parents receiving $50/ month in child support payments 


State 
Retains 
Child 
Support 
Payments 

State 
Retains, 
adds to 
Benefit 

State 
Passes 
through 
Child 
Support 
Payments 
but 
reduces 
benefit 

State 
Passes 
Through 

Monthly TANF benefit $300 $300 $300 $300 
Adjustment for Child Support ($50) $50 ($50) $50 
Net Benefit Counted for 
Work 

$250 $350 $250 $300 

Food Stamps $100 $100 $100 $100 
Total $350 $450 $350 $400 
Divided by Minimum Wage $5.15 $5.15 $5.15 $5.15 
Maximum number of hours 
per month required of work 
required 

68 hours 87 hours 68 hours 78 hours 



Options for Reaction to Shaw Minimum Wage/Workfare Proposal 

rt, 

. c ~/~ 
1 . 	 Oppose proposal without offering an alternative: 

• 	 Stress weakening of work requirements, with examples 
• 	 Point out that proposal raises serious questions about labor protections 

(without offering potential fixes) 
• 	 Continue to state our openness to. FICA/FUTA exemption 

2. 	 Oppose proposal; offer an alternative 

• 	 4 alternatives (see below) 
• 	 Call Democratic Governors asap to try to prevent defections to Shaw 

3. 	 Support or do not object to proposal; offer a number of technical suggestions 
ASAP 
via Tanner 

• 	 Offer DOL fixes to ensure no negative implications for I'abor 
protections , 

• 	 Ensure narrow definition of community service; rule out private sector 
workfare 

• 	 Other technical fixes 



Description of W&M compromise: 

1. 	 Defines maximum hours of work experience/community services, including 
private sector workfare (TANF + food stamps - child support collected). 

2. 	 If maximum hours calculation above falls short of law's work requirements, 
allows states to use any other work activity to reach work requirements -
job search, vocational education, training directly related to employment, and 
education for those without a high school diploma. The current 6-week limit 
onjob search and 12-month limit on voc ed would be lifted for this purpose. 

3. 	 Exempts work experience and community service from FICA and FUTA. 
(Defines those two work activities so broadly that it raises concern that it 
could encompass unsubsidized or subsidized jobs.) 

4. 	 Stated intent is to preserve employee status, but DOL feels legislative 
language does not make this clear. They are drafting potential fixes to this 
problems incase we want them. Allows payment for work 
experience/community service to be paid by welfare office instead of 
"employer." 

Four Possible Alternatives 

Alternative 1: 
• 	 Agree ~ to FICA/FUTA exemption and allowing welfare office to make 

payment instead of employer (close to our July offer) .. 

Alternative 2: 
• 	 No agreement to maximum hours calculation. 

• 	 Giv.e all states more flexibility in work activities over 20 hours per week (30 
hours for two parent families). Current law already allows greater flexibility 
over 20 hours (30 hours) by permitting job skills training directly related to 
employmen~ and education for those without a high school diploma. We 
would go beyond that by permitting job search/job readiness beyond the 6 
weeks currently allowed. 

• 	 Exempt work experience/community service from FICA/FUTA, but stipulate. 
that this does not apply to private sector workfare and that private sector 
employers must pay FICA/FUTA on portion of wages they pay. 

• 	 Do not weaken May Department of Labor ruling on employee status/worker 
protections; make it an option for wage to continue to come from welfare 
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. office, not employer. 



.., 
Alternative 3: . 
• 	 Similar to Alternative 2, but work off of Ways and Means IImaximum' hours ll 

structure. (This approach was suggested byStenholm.) No change below 
20 hours (or 30 for two parent families), but for those states whose benefits 
can't support the required number of hours above 20 (or 30) hours, permit 
job search/job placement with no 6 week limit. This alternative would not 
permit vocational education in' excess of 12 months 'above 20 (or 30) hours 
per week as would the Ways and Means proposal. 

, .. ' 	 ,,' ' ". 

, 	 . 

• 	 Exempt work experience/community service from FICA/FUTA, but stipulate 
that this does not apply to private sect.or workfare and that private sector 
employers must pay FICAfFUTA on portion of wages they pay. 

• 	 Do not weaken May Department 'of Labor ruling on employee status/worker 
protections; make itan option for wage to continue to come from welfare 
office, not employer. 

Alternative 4: 
• 	 Ways and Means IImaximum hours ll structure for hours above and below 20 

hours, but permit only two additional work activities: (1) job search/job 
. placement in excess of 6 weeks; and (2) job skills training directly related to 

employment. This alternative would not permit vocational education in 
excess of 12 months above 20 (or 30) hours per week as would the Ways 
and Means proposal. 

• 	 Exempt work experience/community service from FICA/FUTA, but stipulate 
that this does not apply to private sec.tor workfare and that private sector 
employers must pay FICA/FUTA on portion of wages they pay. 

• 	 Do not weaken,-May Department of Labor ruling on employee status/worker 
protections; make it an option for wage to continue to coml:! from welfare 
office, not employer. 

Other Possible Things to. Demand in Exchange 

• 	 Waivers: 
• 	 Do not allow prior law waiver exe'mptions to count as work in the 

numerator (i .e., drug treatment, education, job search) even if a state 
continues its waiver. (Alternatively: do not count as work unless a 

. state is continuing research 'group policies in order ,to complete an 
impact evaluation of a waiver demonstrati~n.)· ' 

• 	 The five year time limit sta~ts when state joins TANF, not at the end 
of the waiver period, as even if the state previously had a time limit of 
a different length under a wa'iver ~ 



• 	 Bifurcation -- clarify that state programsmust meet same work requirements 
as federal dollars (this is a very big item).. ' 

• 	 Job search limit of 6 weeks is lifetime; not annual (HHS draft reg calls it 
annual). 
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August 15. 1997-, 

THE WHITE HOUSE 

WASHINGTON 
THE PRESIDENT HAS SEEN 

<t - \1-'11 

SUBJECT: ,Office of Intergovernmental Affairs Weekly Report -- August 11 - 15. 1997 

CC: The Vice President 

I. 	 PRESIDENTIAL PRIORITIES 

Balanced Budget 

• 	 IGA staff facilitated communication for Alaska officials with White House staff 
regarding their Federal Medicaid Assistance Percentage contained in the Balanced 
Budget Act. This communication culminated in a phone conversation between you and' 
Governor Tony Knowles (D,.AK) on Saturday, August 9. 1997. The Governor has 
expressed a great deai of relief and gratitude for your decision not to exercise your 
line-item veto authority on this matter. 

• 	 ,The New York Medicaid provi<!er tax exemption veto caused considerable concern 
among state and local officials. IGA staff assisted in responding to the concerns 
expressed along with OMB staff. 

Welfare Reform 

• 	 ' Staff support was provided by IGA to assist with the August 12. 1997-welfare-to-work 
event in St. Louis. Mayor Clarence Harmon (D-St. Louis) and Governor Mel 
Carnahan (D-MO) were very pleased with the event. 

"'""" Climate Change 

~ ."'JV 	 We are actively involved in the climate change work group and in the effort to build 
suPPort among elected officials for the climate change concerns. We have written and 
will execute a plan to provide information, conduct briefmgs, and mobilize supporters to 
build awareness of this issue across the country. 
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Millennium 

In support oftoday's Millennium.announcemerit hosted by you and the First Lady,.we 
. reached out to our nation's states; counties, and cities through the bipartisan 

intergovernmental organizations; In attendance were elected officials or organizational 
representatives from the u.s. Conference of Mayors, National Governors' Association, 
National Association ofCounties, National League of Cities, National Conference of 
State Legislatures, and Council of State Governments. By their attendance, they signify a 
partnering with us in order to celebrate the upcoming MillenniUm. 

ll. INTERGOVERNMENTAL CONSTITUENCIES 

Governors 

Governor Zell Miller (D-GA) submitted a fonnal recommendation of Linda Breathitt to 
serve as a Commissioner at the Federal Energy Chair of the Kentucky Public Service 
Commission. Ms. Breathitt is the immediate past president ofthe Southeastern 

. Association ofRegulatory Utility Commissioners, a member of the Harvard Electricity 
Policy Group, and the Electricity Committee of the National Association of Regulatory 
Utility ConLlnissioners. . 

.~. 
Governor John Engler (R-MI) wrote recently to express "deep concern" regarding the 

. . 
possibility of the Administration's abandonment of the quest for an Open Skies policy 
with Japan. We are coordinating a response with Correspondence, in consultation with 
NSC and Legislative Affairs. 

>~ Governors George Allen (R-VA), Terry Branstad (R-IA), and Tim Edgar (R-IL) have all 
expressed in writing their concerns regarding the UPS strike and have asked you to do all 

A '.~ foovernors Tony Knowles (D-AK) and Thcma~ Carper O)-DE) have indicated thei::-, 
(i:pport for your national standards and testing program for reading and mathematics. 

Mayors 

We participated'inthe August 12, 1997, event hosted by the National Conference of 
Democratic Mayors, which was well-received. The combination of substantive polley 
briefings and the evening events was very successful. You continue to build solid 
relationships with the mayors, which is helpful in our continuing partnership with them 
on your initiatives .. 

http:Lady,.we
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This location would be adjacent to the Empowerment Zone and could be a catalyst for 
future revitalization in the area. It is also consistent with your efforts to use resources of 
the federal government to enhance inner cities whenever possibl~. 

Indian Country 

• 	 Unfortunately, there is very disturbing news fro~ the Cherokee Nation situation. We had 
hoped that the Chief would re-open the Courthouse he had ordered closed and the Justices 
that had been removed. On Wednesday, August 13, the marshals that he had fired several 
months ago attempted to re-open the Courthouse. Chief Byrd and others resisted, 
resulting in a physical struggle. 

~ The Justice Department is considering, along with the Interior Department, sending in 
• federal law enforcement officials. Interior is currently resisting this course, but the 
! situation has worsened and Justice officials believe that they must take action. We~A7':"'c:t " -assume a conversation will take place between Attorney General Reno and Secretary /~ JBabbitt. John Podesta has been briefed on this deve'iopment. ~ \ 

• 	 A large amount of correspondence regarding the Senate Interior Appropriations bill has 
been received. As reported, there are sections in the bill which are very harmful· to Indian 

~ountry. Both the Attorney General and Secretary Babbitt will recommend a veto if we 
cannot defeat these sections. We support that recommendation.' . 

Insular Affairs 

• 	 World War II Memorial: The American Battle Monuments Commission agreed that the 
World War II Memorial should not suggest that only veterans from states are being _~ honored. We raised the issue -- created by the design then under consideration that 
involved columns associated with states -- after being altered to itby a Puerto Rico 
Senate leader. 

• 	 Puerto Rico: A major poll put Commonwealth support at 45%, statehood at 36%, and 
. independence at 4% (compared with 43%,39%, and 4% respectively in May). The results 
did not, however, diminish the priority that stateh~od party leaders Governor Pedro 
Rossello CD) and Congressman Carlos Romero-Barcelo (D) are placing on the legislation 
to provide for Puerto Ricans to choose and a process for implementing 'a majority choice. 

~ 
Governor Pedro Rossello has invited the First Lady to Puerto Rico on January 5, 1998 . 

. You may recall that two years ago she accepted an invitation to this same event and had 
to cancel. The invitation has not been accepted, and the First Lady's Office and Political 
Mfairs are working with us to navigate the politics with the hope that we may accept. 



III. 	 OTHER ISSUES .f~L(\~':~ SEEr\~ 
~~ll-'11 

Eastern Region Outreach Meeting 

• 	 Four of the participants in the outreach meeting held on Thursday, August 14, were state 
and local·elected officials~ Senator Ray Lesniak (D-NJ) assured us that he would take 
your suggestion and go back to New Jersey and investigate the possibilities of the 
Piscataway School Board taking a different position than they currently hold. Also, 
Speaker Sheldon Silver (D-NY), SpeakerElizabeth Mitchell (D-ME), and Council 
PresideIit Street (n-PJ:P.ladelphia) were ,pleased with their involvement in this session. 

Oklahoma City Memorial Ceremony ',' , , .' . 

~ IGA coordinated the August -13, 1997 c~remony which acknowledged and celebrated the_ 
. 'winning design for the Oklahoma City memorial in remembrance of the victims and 

survivors of the Alfred P. Murrah Federal Building bombing. In attendance was 
Governor Frank Keating (R-OK), Mayor Ronald Norick, Councilman Mark Schwartz (D
Oklahoma City; President of the National League ofCities) and Robert Johnson, Chair of 
the Memorial Foundation, along with survivors and victims' family members. 

Fair Labor Standards Act 

~ 	We have continued to work with-several governors who are advocating for changes to the 
current application of the Fair Labor Standards Act to welfare reform. The governors, 
lead by Tom Carper (D-DE), George Voinovich (R-OK), and Lawton Chiles (D-FL), 
continue to promote a "compromise" on'the subject. Weare examining whether the 

, l'exemPti,on of selected taxes is, 'a VIable option for us. G,overnor Tommy Thompson (R
\, --wI)nas requested a call from you on thIS sUbject'; we have submitted a call request to 
· 'your office. , .' . " . 

.' 
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CRS 

MElv.[ORANDUM 'April 16, 1997 

SUBJl~CT; Fair Labor Standards Act CovQrage ofWorkfare Partic~pants 

AUTHOR: Vince Treacy 
Legislative Attorney 

. 	 . 

T:b.e impo8ition, ofmanciatory workrequinmea1-.8 by the 1996 Welfare 
. Reforn Act has presented 8. question concerning tha applieability of wage iind . 
hour standarda to individual; reeeiving SBsistance. The Act replace, thliJ aid for 
familiE:S with dependent children CAFDq.prograDl with a new systetn,ofblock 

. 	gI'l)nts to states for Temporary Assiata.t&ce for Needy Families (TANF). Personal 
, Respoll.Sibility and Work OpportunIty Reconciliation Act ttC 1996, Pub. L. No. 

lO4-H'3r flOS, 110, Stat. 2105, Aug. 22, 199Et 

The new program require5 states to place some recipicnta in work activities. 
To be counted as engaged in Work7 the recipient mUGt e;c.gage in unB\lb8idi~ecl 

. 	emplo:vment, subsidized public orprirate I!mployment, work experience, on-the~ 
job training] job search and job readinesa assistance, comtnunity service 
progrnms, vocatio;c.ru educational trainingl , job skills tr-aining or edUCAtion 
directly related to employment, satisfactory attendtmce at se~ndary school, or 
provision of child care ~erviees to an individual who it! participating in a 
comm'Llnity service program, 42 U.S.C. § 407(d)(Supp.1997). tri general, 
ncipiHote who are required to engage in work activities m exchange for beD,(lfiu 
are oftell e&lled. workf'aTli: participan~B.· . 

Vlith the new TANF program slated to go into manda.tory effect .on July 1, 
19~7, the question of application.of the Fair Lttbor StandsrM Act (FLSA) to 
'workfare participants hu arisell. The Clinton administra.tion bas indicated tbat 
welfare recipients who lJlu"tparlicipate in local workf'8l'e programs to receive 
beoE!fi ~ gbould be covered by the FLSA. AWniwstration advisor Gene Sperling 
1'I6i4 OD March 17; 1997, that the White House is continuing to review federal 
labar law to determine whether welfa.re recipienu who :must work for their 
bendlta are covered by the law. Daily LtWor RepOrt, M;ar. 18. 19S7. 

http:welfa.re
http:application.of
http:vocatio;c.ru
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Elnployees uder FLSA 

The Fair Labor Standards Act requiteS all covered employers to P&y covered 
emplQ,.ees the nquilite ininiDlUJll wage, as well 88 one--and-one-halftimes their 

, regula:!' rate of pay for oV'ertime hours ill a.CUB or 40 in a wor'kw'Aek. The Act 
also prohibits oppre88ive cbild.lo,bor, requires equal pay for~qual work by men 
and women, prohibita fetaliation against employees for filin.g complaintal' and 
requir&ls all covered employers ta mai.rl.tain eMployment records. 29 'U.S,C~ §§ 
201·219. " ' 

U:llder tbe ~ the term "employee!! is expressly.defined as "any indiVidual 
employed by 8D employer," 29 U.S.C. § 20S(e)(1). The teun lIemploy" meana ~to 
suffer or permit to . work.· 29 U.S.C. § 203(g). An "employer" includes Wany' 
persoll acting dit"ectlyDr indirectlyin'l;he inte~est of an employer in relation to . 
an em;?loyee and ineludes a public' CJgt:ru:y • •• ," 29 U.S.C. § 203(d)(emphasiB 
8uppUmi)- The statutory defmitioD ilif II})road and comprehensive in order to 
accomplish the remedial purposelll ot the Act." Secret.cry Of Lobo,. v; Lauritzen. 
835 F:2d 1529, 1534: (7tb Cir. lS87). 

. The . Supreme 'Court has held thQ~, in defining the:.term -employ!e/' 
Congr'~88 ordimtrily mesns an Blene)' law' definition 1,lDless it clearly sb.tea 
otheruise. In the FI.SA, howevtlt1 Congress defined the term ~employ" as "to 
:suffer or :permit to work..R The Court found tbtlt the ~striking breadth" of this 
definition has stretchadthe meaning of "employeell under the FLSA to cover 
IiIOme )l8l'tiel who might llot qualifY 88 empl01eel1und~r lIlany other statutes by 
virtue of th~ strict application of agency law prindplea. Na.Mnwide Mutual 
IMli,1'(;n.ce Co, lJ. Da:rtkri, 501 U.S~ 318 (1992), 

. MoreoVer', under the ChelJron doctrine of' judicial defftrral to an a.gen~y"8 
interpretation ot a statute which it administers and enforce8 j the courts have 
given great weight to Dl':!partmtmt or Lahor interpretations under the FLSA. 
Au.e,. I}. Robbins1 117 S. Ct. 905, citing Cker.;1"(/n. U.SA lJ. Natul'Ul .Re8Qurces 
Defelule Council, 467 U.S. 837, 842·43 (1984). The Department of LAbor may' 
provi&e guidance to employers and employees e.oncei'ning application of FLSA 
lltandurds to workfare programs, but Congress has not required it· to provide 
guida.nce for the TANF program- In 1985, by contrast, Congress directed the 
Department to issue regulatiotlll ~overing publk: "ector \Volunteers within four 
months. Pub: L. No, 99-150, i 4(b~; ~9 U.s.C. § 203 note. 99 Stat. 790, Nov. 19, 
1985. . . 

,As interpreted by the Department of'LabQt and the courts, the word 
"empl'lye@" is not defined in terms of conventional dictionary definitions, nor in 

.tern::t8 of the cotllll:1on law concept of employee, bl.tt rather on tb, baais'of the 
underlying ecdnomic l'eslitie8 oftbe relationship between the individual and the 

, . emp1c,.er. Goldberg. v. WhitaAler Hou:se Coop., 366. U.S. 28 (1961). The 
Depsrtmenttherefore determine!!! e.mployee status not upon isolated fa.ctors, or 
upon single characteristics or tecbniealconcepts, but under the clrcu.m.si:ancu 
of tb@ whole activity, including the accnomil! reality_ An employee generally is 

.one,wbo ~fOnOW8 the usual path .of an employee" Wld ie dependent on the 

http:emp1c,.er
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bu.lineue wbich he seryea. U.S. Dep't ofLabor! Employm.e7tt Relationsh.ip Uruk,. 
flu: Fa.ir Lnbt;.,. Standarr:IA kt, Wagt!! &lJ.d 'HO'UI (WHJ Division Publication No. 
1297 a~ 3 (1980) [ heN:iTUlfter "'WH Pub. 1297'1·. 

In the D-=partment's view,. the FlSA a.pplies if (l) an employmmt 
relatio;!1Ship exi,tI and (2) tht employer or the employee illl eovered. und'*f the 
F~A. lAB agt.1neral rule of thumb, if you pay waps or compensation, you 
aeate an employment rela.tionship." An employment relationship "doetllot 
depend on the level of performance or whether the "Wtlrk is of some educational 
a:n.dlor .therapeutic benefit." U.S. Dap't of Labor, School-to·Work [S1VlJ 
OpPCt"iun.iti.e8 GM the Fair lAbor Stani1fJ.1'd& Act; Work·Ba5ed Lecimi:rtg aM the 
Fair Li!;ar Sto:ndard8 Act at 5 (1,995) ~reiMftt:r ~STW Guide"]. 

T;tleperfol'm4nce oC work is one factor ill establishing. an employment 
rela.tionship. In addition, there must be cQmpel:188.tion, beuefit to the employer) 
durati('n~ and stability. of relationship. . Employment thus occurs when th~ 
em.plo~7t>r (1) has power to ,hire and fin .tbe employees;' (2) supervisee and 

. contro.ls employee work st!hedules or eC)ndition~ of employment; (3) determines 
the r8~~ and method of employment, and, (4) maint..ains employment reeords, 
Hen.thm'7J. I). Depa.1'ttMnt ofNavy. 29 F.8d682. 684 (D.C. Cir. 1994:); Bon.nette 
Q, Ca.l~fomi(J. Health &- Welfare Agency)..704 F_2d 14651 1470 (9th Cir. 1983). The· 
factoTII should. not be '1llindly applied" . sinee tbi~ is not a "mechanical 

. deternllnation." The Cac.tors provide a ·use.lul framework" but are not "etched 
in .tone.'"The u}tilnate determination muet be buRd on "the circumstance, of 
tb~ whole (Activity." 704 r.2d at 1470. 

1S:on-empIoyeea. under FLSA 

'IbeFLSA definition of "employee" is broad, but its scope is limited by 
severe'! e~ceptionB and exemptions. In general1 t.bQ courts have found that non: 
empl~rment relationships, in which work is performed by an individual (Dr an 
entity, em be exempt from tbe FLSA where the individual rendering the "rvices 
has tbe sts.tus oftrainee, 'School.to·Work participlUlt, TOlunteer, patient wOrker, 
:recipi!mt· of reh8hilit8.tion semcel, .workta:re benefit re~ipientl illdepaodent 

. contractor, prisoner, or religious pereon~ WH Pub. 1297 (1980). In many o(the 
reeogn.ir.ed nOD-employment relationships, the lesser benefit to the employing 

,entitY is incid~nt.Pl to the primo;ry benefit to the alleged employee.·. 

1.'n:Jinet3. In Walling v. Portland Te7mJ.tuUJ several trainees had worked for 
a . ram-cad employer Cor one week in a brakeman training proeram . which 
benef.tted their OW'll ihteresta. The Supreme Court held that thli:y were Dot 

emplcyees under the FLSA. Nliag that anindividuai whoj without promise or . 
expectation or compensation, but solelY tDr bis personal purpose or· plea.sure, 
workfld on BC!tivitiea csrrled. on by other persoD8 either ror their pleasure or· 
profit, i, not a.n employee.: Walling IJ. Portlanil Terminal 380 U.S. 148, 151 
(1947). . 

http:incid~nt.Pl
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. Guidalines developed by the Labor Departm.ent have long excluded student 
trainees from FLSA (!overage. The six requirements must all be pTese.nt: (1) 
trainiD'" is similar· to that given in a vocational· B~hDOl; (2) training ia for the 
benefit· or the' trainees or stuflents; (3) trainees or fltUdentB do· not displace 
tegWSJ· employeeB, but work under their close supeNision; (4) the employer 
derive~: I~O bnmediate advantage, and its operatioI1Ii1 01'1 occasion ll1ay actually be 
impeclf:d; (5) traine~g or 9tudenta are' not necelJlllarily entitled to a job at tho. 
conclu,~ion of trainin~ and (6) trainees and stUdents undentand they are not 

I, entitled ~ WAges for their time in training~ v.'H Pu'b.1297 a.t 4-5. 
. . . 

Sc;JU:,ol..to-Work. .The. School-to-Work (STW) Opportunities· Act· of 1994 .. 
established a program for work·bued .learningexperien~es for students. In its 
guidu.e8 under that Act, the Labor Depa.rlm~nt provided that a student ienot 
to be considered..an eml>loY81 if all four of the follo\'li"ing criteri.&.·Al'E! met: 

, 
(l) the gtudeut t'Qoeivee ongoing iDStruetio:!l'attbe.eInployer's worbite 
and rQce1vei dose on-Bite mpervision thrDughout .the learning 
~:perience, With the result that any produc.t:ive work that the stud.ent 
would perfQ11l1 would be offlet by,the burden to tbe employer froIll the 
training and supervision provided; and, , . 

(~l) the placement of the stUdeJlt a.t. Q worksite during the learning 
el(perience doee not result in thQ displaCement ot any regular 

. elnployee--i.e., the presence of the IJtudent' at the worksite cannot 
Insult in an ~mployee being laid off', CaI.W.ot result in the employer not . 
hiring an employee it w0'l,11d otherwise hire, and cannot rillillult in an 
el:a.ployee working fewer hQurs that he or she would otherwise work; 
a:rtd, . . 

(~I) the student iii n~t entitled ,to ajob' at tha eompletion of the 
!lIMning experienee--hut this does' not mean that employers are to be 
discouraged from offering employment to ~t11dents who successfully 
cl)mplete the training; ancl . 

(·n the employer, $tudent, and pllrellt or &W1rwlIn Wl.derstancl that the 
f'tudent is not entitled to wa~ or other eompeIl!atiolJ for the time 
s:pent in the learning experience-although the student.xnay be paid a . 
stipend. £01' expenees such 8.8 books or took STW Guida at 3-4•. 

\oZuntee,.. The termnemployee~ aoe" Dot include a voluntee-r. In the public 
sector, a volunteer is an individual who performS a lernee for' a public agency 
for ci"ic, ch&ritable, or hw:nanitsl'ian re8l0nl, without propUse, expectation Or 
receh:t oC compensation. 29 C..F.R. § 053.101(8)(1996). In the private sector, 
individuals who volunteer or donate their serrices, usually 011 a pm-thne basis, 
(or public service, religious. or humamtal'ian objecthrelf, not as employees and 
without contemplation of pay, are not COflsidered employees of the reli&ious, 
charitable and similar nonprofit eorporation8 which receive their services. WH 

. Pub. :L297 at 6~7; Tony and SfJ.8M Alo.moFoun.da.tion v. Secretary o(lAbor, 471 
U.S. :!9D, 303 n.25 (1985). . ; 

i 
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P~:tU~t worker. Under Labor De~Dt regulations,&. patient worker is 
a 1Ii'Ork~rwit:h a dilJ8hility who ill employed'by a hospital or institution providing 
l'eeidell.tiai care., There is an employz;gent relationship if the work perfbrmed is 
of' any consequential economic benefit to the institution. CoDtle4u~ntial 
eeono~lic benefit means work of the t,ype normally performed. by workers' 

, , 	without disabiliti".A patient does not 'become an employee ifhe Dr she merely 

perionns pel'8on.ll housekeepingcbore~1 such as maintaininghis or her quarters, 

and reeeiveu a token remun9ratio'llfO~lthoae BvrvicP.8. 29 e.F.R. § 525.4 (1996). 


, 

8.,~cip~ofre"..ob'lWlion 6eroicea. In "K"illia:ms v. Strickland, 81 F.3d 1064 
. (9th Cir. 1996), the COUJ't held that a participant, in a Salvation Army 

rMabiLitation prtigram was not an "'employee- under the FLSA because he "had 

ileithe:r anexpre9l' nar an implied agreement for compensation with the. 

Salvaf!on .Ari.fty.. The participant had entered a six~month'program. offering· 


.. room, bQatd,. work therapy, and. counseling. The admission statem.ent stipulated. 
that he was "a beneficiary Dot an Elmployee" of the program. lIe engaged. in 
work thtrapy on 11 fuU':'timQ butl m. exchange for rood, elQthingi "heltef'~ and a. 
small stipencL The eourt tound thet \1nder .the eoonQmie realities of the 
situation, the claimant was not an employee,aince he clid. not have an exprIJ.89 
8Jl'ee"\~ht for compensation, and he did not apply to the per~1l!1el deparlment 

. but ra.ther was admitted to the rehabilitation program. His "relationship .with 

the Salvation Army was solely rehabilitative: 67 F~3d at 1067... 


, 	 , 

The dilSElIfDting opiDiQIl wwntamed that the· rehabilitative. motive did not 
preclude an ~mployment relation'hip, since the participant argued that bis work 
sigoificantly improved the vaJ.u, ot repaired furniture, resulting in profits to the. 
etG~lo.:rel". The diseent found 9 lllaterial dispute of Cl).ct over the question 
whetber bill lahor w&e purely rehabilitative 8Ild 9Bl-ved only his OWJl mterest" 
.~d produced 110 eeonomic benefit t~ ~ht! Salvation Army. 87 F .3ti at 1069 . 

. , Ti1 rorkfare be1U!fit recipients. ,At leaSt one court deMOn, John8.v. Stewart, 
578 F'.ad 1544 (lOth· Cir,. 1995), ~ dlmied covera.ge of workfare,benefit 
recipiunts Wlder the ELSA. In U~ the State·had voluntarily establi~hed ~ 
progrJltDto help tide over individual, who were waiting for approval of their 
appl1~ations for SuppJewsotAl Social ~C\lrity (SSn beuefita tOT blind,disahled, 

. or elclerly pel'8ons ,with very low. income. ThQ two emergtfDey assistance 
. progmms provided t4!lmpor.e.ry cash a4sidt.9ntltl rot' the buicneeds of applicants 

awaiting quHliCicatioIl rOof ·SSl Participauts completed aself-HUffieieacy plan . 
with n ~BBe worker. The planl incl'uaed. rehpbilitative activiti88 as well 88 job 
searob anel jab training activities. P~eipantsreceived a monthly stipend, but 
were ;~equil'ed. to reimburse the sta.~lfrom their retrottctive 551 benefits. In Ii 
la-Hsuit, the participants raisecith(l ~hargeJ among othen, that their bene:fi.ta 
were ::ess than required by the mi~um.wage'lreq'l.1irCmcIlt.oCtbe FLSA. . 

. .. The Tenth Circuit held tbai'wor~ar6 rer.:ipienta were notcoyere.d by FLSA. 

,In thu eourt's view, the narrow focus QIl the work ccimponent of the progrs.m 

failed to take into consideration the bireumstanees of th@ whole attlvity, since . 

the wo:rk ·~omponent waS just one l'eq~ir9ment of the comprehensive assistance 

programs. Recipienta were also :req~ed to meli!t a neeQs te.tj h~ unemployable, 

... .. . I .. ' 	 . . . 
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. marginally employa.ble, Of' 60 yean atage'or older; have no t1apeftdeJ1t children 
and bE! able to perform a vrork· projet!t;. and' agree to partil:lipate in adult 
educatioD, training,' .kills developll\ent, and job serU"tbacthitie.. The court 
found. that participation in work projects was aimply olle component' of the 

. l!ompr,!henatve usut&nc, plane, and tha.t the overall RlationGhip was one of. 
assistance,. not employmeY.l t. . 

,'TIl,e' court furihQt found that p¢cipants W@rt! eompletely utilike state 
employees in every respect, since theYrG.pplied CQJ:" aui'stanee, not for jobs: they 
receivEd f'i.nancial Ufliatance checks, not state payroll checks; state md,federel 
taxes 'were not withheld; and'no sick or annual lea.e was acerued. While 
:participants perCQrtned the same funrnotuJ as some regulf.U" emplQ,yees, they did. 
not receive the sameaalary, safe Working conditiQIlS, job security, career 
develo:pment, social security, peDSion, eallective bargaiwng, or griev~ 
procedures as regular employees. Fcw.::using on the circumstances of thR whole 
. a.etivity and applying the. economic teality test, the court held the partieipants 
. wer~ tlot employees ottha State Department of Human Services for purposes of 
the Fl.9A.. 57 F.3d at 1568-6!f. ·1 

I 

I 


IIU!£P£~nt contnJctor• .As interpreted by the ,:Labor Deparbneut, an 
independ.ent contractor i, one "who is engaged in a P'Wlineesof his own."8ix ' 
fBetor;, are cQUsid'3fed 9ienifi~t, althQugb no' single one is regarded a.g
tonu(llliDg:' , .i .' 

, ' 

0,) the utent to which th,e seniJes in question are' an integi-aJ. part or the' 
elnployer-s bUldness; , " 

en the permanency of the felati,!nship; 

(m,the amount ofinveatment in titcwtiea and B'luipment by the al]QgEld . 

independent contractor; .' I . . .' . : . 


· (~O the nature and degree of eon~ol by the principal; . 
· (li) the alleged contractor's opportunity Cor profit or loss;'nnd 
. (Ii) ·the amount ot initiative, judgrnent, or foresight. In open market 
olmpetition with othera required, tOI' 8\lcceas by the tlail'.tl.ed 
il'ldependrmt CCi,ntractor. WH'Pub.1297 at 9. 

. i '. 

· .'. • .' .. ·1 . " . . . . 
Prisoners. Pr180ners l under t1l~ by the r~deral court".$ of appeal, are not 

employees under the FLBA. See, e.gJ, Hen.thtJrtl v. DepOt of Na.vy, 29 F.3d 682 . 
(D.C. Cit'. 1994). . 'j" ....' 

lrc.lipus pe,.aons. "Pereons lIUJh aa nuna; monks. priests. bi.y brother., 
miuirrte!'81 deacons, and other m9ll).be~s of religious orders whQ serve pwsuant 
to their religiQus obligations in.chool~, h06pitalQ a.ud other inAtitutions operated 
'by the! church or relieiona order are nbt'considercd to be·em.ployees' withiu th~ 
mean:IDi 'of the Act." 'WH Pub. 1297 at 6·7. Thi.a does not prevent the' 
. estabJ iehment of &Il empIoyer--empl~e relatiQIllilhip between the religious, 

charitable or nonprofit agency and the pe!'aona who perfoZ'Dl work for it. Dole 

v. Sh(lnandooJa. Ba.ptisfCkureltj 899 F:2ci 1389 (4th .cU-. 1990), cert. denied, 498 . 
U.S. U46; lI./!(!ord. D4Arment v. Ha1Vt!y. 932F.2d 721 (8th Cir, 1991). 

http:tlail'.tl.ed


05/,19/97 17: 41 III 007 

••' ,;"s 01 n~ 1-0185 H ' American law ~j" D5/19/~1 11:~2 P,Oij8/01~, 

, , 

, AlWysl8 i' 
I 

, ' 

" The 8ta~tOry definition of' ~empllyee" is basic:ally cifl:ulu: an employee is 
SIJ.y individual employed by an eniploy~:r, and to employ ist:o suffer or permit to 
work. .A4ministrative an.d judicial d.et~nninations down through the years have 
expancled upon, the statutory detl.nitirin. In addition, several general,Nles of 

, c:onstrJlctioJ;l, atid principle80f irite1'p'l."~t:ation have guided the Department and 
the eourtB in applying the statute. I 

'If', ' The FLSA is to b~ ,conabed broadly in order to' dfectuate • 
itllHmediai purpose. ' ': ' , 

f ~ FLSAdefmition ori"e~pl~~ee" itt one of~he broa.dest in, 
the law1and Its breadth covers s01j1c mdiV1duaI8,who mlght not qualify 
aJ; such under 8 strict application!DEtrwtionaJ agency lawprindples. 
Na:tion;wisU Mutual 1M. Co v. Da'rdm, G01 U.S. 318 (1992). 

, ,Exemptions and, exceptions are to be construed Il8l'1'Qwly in 
kl~eping "with the 'remedial purpose of the Aet.' , 

'If IndiViduals and employ~ra may not waive FLSA protections 
byexpreN or implied agreement. ITony end SlUJClFl AlcUM Foundction. 
I.'. Secrela'ry ofLabqr, 471 U.s. 290, 302 (1985). 
, 'If ' Courts must 88sign lWeight to Department DC Labor 
ir.lterpretations under the Che.vri,,, dcr:ttine of judicial deferral to an ' 
lil~nCY~8 interpretatiDn ota statulte which it administers and enfotc.e8.

'" ' ,I ' 

" III the absenc:e ~f an amendment Ito ,the law, state agencies must structut'e' 
'work a.etivity. progr~ in lig~t of ~istiD.g FLSA ~overa.ge.. At the Dutae~ 
programs shDuld'be de81gnated as emp~oyment-basQd 01' non.employment-ba.sed. 
E:rnplc.yment based programs must eoinply with &lIFLSA requirements, unless 
the D',partment of Labor roles !()the~e. Non-emplO,YJ:D.ent progra.ms should 
be s~.lctuz:edto meet exiating F,ISA txemptfa)li. 

lI£Sny of the "work activitiJSII m~dated under TANF ma.y well fall withi~ 
'existing e:cepti<:,nlJ to the FLSA. S~tiou 407(d) lists se"VcnU activities which 
Hem dearly outside the cQncep~ ot "e~ploymeDt relatioI18hip· under the FISA. ' 
These' would include job 8,9Brch aDd job readines8 Qssiatance, vocational 
educa'~ional training Cor up to 12 mo~thfl, job skills training directly 'related to 
employme~t, education direetly te~atedto 'emplDyment, and satisfactory 

"atteudanee at secDndary Sthoo~ or c~urse of study leading to an, iquivalency , 
certifieate.. 42 ILS.C. § 407(d)(S),(8).(9MIO),& (11). None ortbelil~ educational 
or trnining activities would ordinarily involve~ perfOl'I1'.Ulnce or services for .. 
comp~!nsa,tion. ' I I'" . , ,',.. .. ' 

. i l 

Some 8Cti~ties.5IJth U w~;k experience imdon-the-job training, c~uld be .. 
eOllsi<lered to be either trainingor employment, depend.iJ::r.g on the cir<lumstsnces., 
42 U.~.C. f 407(d)(4)&(5). In theft aetivitieIJ, the participants and eDlployers 
W'Oulc, need to meet aU the criteria egtablished for trainees and student leamers. 
Job training programsl for, examplel should adhere to the guidance for the" 
exem])tiot') of training and Schqol.to.Work programs. " ' , ' ' 

I 
I 
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STATE' OF DELAWARE 

OFFICE OF THE GOVERNOR 


THOMAS A. CARPER 
, 'GOVERNOR 

July 18, 1997 

The Honorable ' William ".,Roth' 
• "< " 

104 Hart Senate Office Building ", 


, Washington~ D.C.· 20510 ' , , 


Dear ~ <J3J.L"" 
. . .. . 

~~~ 

\J)'ltU{ ftv~ 

(~;\-v ~ 

.~ 

'" I would like to take this opportunity to make you aware,of my sUPP9rt for ' 
, , 'congressi,onal efforts to address a problem thaI Delaware, arid many other states, will 
, :" soon face in our welfare-to-work efforts. ' 

One ofthe highest priorities in my administration has been the development and 
implerpentation of "A Better Chance" (ABC). our plan, apprc.wed unanimously by the. " ' 
state legislature, to transform the current welfare system into' a system that creates ' 
positive incentives forwelfare recipients to obtain pai~ e~ployment.The key principles 
that fonn the basis of ABC are that work should pay more than welfare and that welfare, 
should' be transitional~ not aw~y of life. ABC recipients are expected to 'fmd paid jobs, 
stay employed, and achieve long term economic self sufficiency. Under ABC. priority is 
always given to placing individuals into paid work over pJ,acementin work experiepce. 

To date, we've been e~tremely successfuL We've nearly tripled the number of 
ABC recipients who are working,and we've placed hundreds ofABC recipients in full

. time jobs. "" . 

However, our experi~nce has sh~~n ~s that there are some welfare reciIJients that 
are unable to gain employment readily. Under these circumstances, we ~lieve that it is, 
critical to'these individuals that they gain the skillsnecessary for obtaining paid 
employment. In Delaware, the purpose of work experience is to impro~e the' . 
employability of individuals not otherwise ~ble to obtain employment by providing work 
experience and training to assist them to m';ve promptly into paid public or private sector 
employment. . . 

TATNALL BUILDING CARVEL STAtE OFFice SLOG, 
DOVER. DELAWARE 1990i , WILMINGTON, DELAWARE 191101 

(302) 739 .4101 (302) 577 - 321 0 . 
FAX (302) 739 2ns FAX (302) S77 - 31 18 
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The Honorable William V. Roth 
July 18. 1997 
Page Two 

. In Delaware, individuals in work e~perience continue to receive a welfare check 
and state law requires that these individuals can participate in work experience for the 
number ofhours equal to the welfare grant divided by the minimum wage. In addition, 
participants are required to engage in job search to ensure that they move quickly into 
gainfuJ employment. In our state, we are committed to providing work experience 
participants with comprable health. safety, andanti-discriminatiori protections as to 
individuals working in paid employment. 

However. with the application of current labor and tax laws to work e~perience, 
we estimate that welfare recipients' ,benefits could be reduced by 6.2% for FICA and 
1.45% tbr Medicare per client per month and the state of Delaware would incur a cost of 
$145,000 per month. This results, for Delaware, in an additional annual welfare costof 
$1.74 million for FICA and Medicare contributions alone. AdditionaJly, there are 
significant administrative costs associated with implementing and maintaining a payroll 
system for welfare benefits. 

lam concerned "that the financial costs to the state and the administrative burden 
associated with the application of labor and tax laws to welfare work experience 
placements will hinder our ability to. require workfare for all welfare recipients. As you 
consider the important issues on the application of labor and ta.x laws to work experience, 
I urge you to ensure that any final proposal will not jeopardize ABC's ability to 
successfully move welfare recipients into the workforce. . 

Your leadership in this area is very much appreciated, and I thank you once again 
for the opportunity to share my thoughts with you. Please feel free to contact me if you 
have any questions. 

Sincerely, 

~ 
Thomas R. Carper 
Governor 

ee: Senator Lolt 
Senator Moynihan 
S~nator Domenici 
Senator Daschle 
Represenrativ'c Shaw 
Representative Kasich 

. Representative Archer '" 
Represeritative Gingrich 
Repres¢nt.ative Gephardt 

,Representative Spratt 



< ..Employee I: INOllimployee .> 

Senate Provisi9n Only I -,lSenate provisio~, modified ", 
" - L' House provision~ on minimum 

wage/maximum hours, 
2, Strongesf enforcement of 

minimum wage. " 
3. - Specific language maintaining 

protection of WWRs inWElCS 
" , under federal and state laws.' _
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House provision, plus 
- I!' Appea,1 from 'grievance prbcess to 
, Secretary of Labor; , ' 

1 
f ,2, SpecificlangiJage giying all WWRs 

protection under state laws.

1 
: 3, Specific language giving WWRs 

outside WElCSprotection under 
federal and state laws. ' 

1 
1 

"4., Add protection against religion 
,discrimination ' 
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House provisions, plus . IHouse pr~Visi~n onlyl 
1a. Appeal from grievance process to state 

. court;' or , " ' 
1 b, No grievance proc,ess, replaced with 

binding arbitration; " " 
2,',Specific language giving all. WWRs 

protection, under state laws. ' " ' 
3. 	 Specific language givir'19 WWRs outsides 

WElCS protection under: federal and state· 
'laws; 

4.' 	Add protection against religion 
discrimination 
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Spectrum of Employment Protections: Explanation 

Senate Minimum W~ge Provisions. '.The Senate bill does not modify current'law with respect 
to applying the minimum wage ,anct" other ,worker prote~tions to working welfare recipie~ts. ' 
Under thisoption, the House would,conform to the Senate's position on this issue. A$ a result" , 
working welfare recipients would be treated like Other workers with regard to employment status; 
The Fair Labor Standards Act and other employment laws would apply as~described in DOL's' 

, May guidelines. ' ' " , 

Limit Effect,ofHous'~Provfsions Regarding C~mmunity'Service and Work Experience to 
FLSA Applicability. Treat welfare recipients in community service and work experience like 
other workers except with respect to coverage of the Fair Labor Sta.i1dards Act. Instead, the' 
House maximUm hours (minimum'wage) provision would apply. While welfare reCipients in 
community service and work experience would not be treated as employees for FLSA purposes 
they would not be precluded from employment starus for other laws: As' employees, they would 

,be covered by employment protections like OSHA, employment discrimination laws, workers 
compensation, and collective bargaining 'laws.' This option requires the addition of an 
enforcement mechanism for the maximum hours (minimUm wage) provision which is not 
provided inthe House bilL, ' 

House'Version with Senate Grievance Procedure (Appeal to Secretary of Labor) to Enforce 
Minimum Wage and Other Labor Protections. Welfare recipients in community work would ' 
not be considered employees for federal laws. (However, additional language is added to prevent 
thew from being denied einployee status for, state laws like workers compensation.) Uses 
minimum wage and labor protections enforcement model similar to that used under prior welfare ',' 
law and inclu4ed in the Senate bilL The Senate grievance procedure which provides, for an , 
appeal to the Secretary ofLabor would be substituted for the House procedure (which does not 
provide for any appe~l) and ~ould also b~ applied'to the minimurri wage requirement. This ' 
option also adds protection against religion discrimination, which isnot available to working " 
welfare recipients who are not employees und<?r the current House bi~L ' ,'" ' , 

, ' , 

House Version with Appeal to State Court. This QPtion is the same as above except that the 
appealJrom the grie'vance procedure would be to State Court rather than'to Secretary' of Labor.. ' 

. . .' , . . .' 

House V'ersion with Arbitration Instead of Grievance Procedure. This option is the same as 
above except that it replaces the grievance procedure (arid proposed appeal) with arbitration 
system.' " 

" ' 



NONDISPLACEMENT RECOMMENDATIONS 


Protectio.ns to. be Added: 

1. 	 'General Prohibition Against -Displacement: 'The final Ho.use-passed language is 
serio.usly deficient indro.pping the"general pro.hibitio.n against displacement (including 
partial displacement by reducing ho.urs o.f wo.rk) o.f any Individual who. is an emplo.yee at 
the time theparticipantco.mes o.n bo.ard (lias o.fthe date o.f emplo.yment"). At a minimum, 
'the language fro.m the'Semite-passed'versio.n sho.uld be inserted In the co.nference 
agreemerit before the Ho.use-passedJanguage .allo.wing an adult recipient to. fill a vacant 
emplo.yment po.sitio.n~' . , " ' ' ' 

2. 	 ",' Promotional Opportunities: The co.nference agreement sho.uld include the Senate' 
prohibitio.n again~t creating ajo.b in a pro.mo.tio.nalline infringing upo.n the pro.mo.tio.nal 
o.pportunities o.f regularly emplo.yed individuals. Welfare-to.-wo.rk activities sho.uld no.t 
facilitate the creatio.n o.f subsidized jo.bpo.sitio.ns at the expense o.f pro'mo.tio.nal ' 

, o.ppo.rtunities fo.r regular emplo.y~es. 
J. 	 Contractsfor Services and Collective Bargaining Agreements: The Senate language 

o.n existing co.ntracts fo.r services and collective bargainingagreerhents is preferable, 
, because the terms "impair" and "inconsistent" co.nno.te situatio.ns where parties o.ther than 

, the direct parties to. a co.ntract Dr agreement may be trying to. undertake an activity which 
mo.difies, whether directly Dr indirectly, the co.ntract Dr agreement. Emplo.yer and la~or 

, co.nsultatio.n and co.ncurr~nce in any such implicit ino.dificatio.n sho.uld be required and' 
will clearly be mo.re co.nduciveto. better emplo.yer-emplo.yee relatio.ns. . "" 

4. 	 Comparable Wages: The co.Dferenc.e agreement sho.uld ,insert legislativelan~ge o.n 
co.mparable benefits, included in the wo.rkfo.rcedevelo.pment legislatio.n fro.m, the 
Educatio.n and Wqrkforce Co.mmittee pas~ed by the Ho.use. This language requires that 
individuals in o.n-the-jo.b training Dr individualsemplo.yed in wo.rk activities shall. be 
co.mpensated at the same rates and provided benefits and wo.rking co.nditions, at'the same 
level aIld to. the same extent as o.ther trainees Dr emplo.yees wo.rking a similar length o.f 
time and do.ing the same type o.fwo.rk, but in no event less than the higher o.fthe Federal 
Dr State o.rlo.cal minimum wage. ; ' , 

SANCTION PROVISION IN tHE SENATE BILL 

ELIMINATESECTION 5823 OF SENATE BILL. This language allo.ws states to. impo.se 
mo.~etary ~anctio.ns o.n wo.rking welfare participants even if do.ing so wo.uld mean they receiv~ 
lessthan,the minimum wage for their wo.rk. It allo.wswo.rking welfare recipients to. be paid a 
subminimum wage .. As a result, it undermines the minimum wage -- and the basic premise that 
peo.ple sho.uld get paid fo.r wo.rk perfo.rmed. Furthermo.re, the sanctio.n can be impo.sed ~ven if 
the sanctio.nis fo.r the behavio.r o.f another family member. , We suppo.rt bo.th the sanctio.ns 
provisio.ns in welfare refo.rm andthe payment o.ftheminimum \¥age to. welfare recipients when 
they ~o.rk -- but bo.thmust wo.rk in harmo.nyifwe are to. achieve real ~d lasting welfare refo.rm~ 

http:provisio.ns
http:sanctio.ns
http:suppo.rt
http:Furthermo.re
http:anctio.ns
http:o.fwo.rk
http:relatio.ns
http:situatio.ns
http:co.nno.te
http:jo.bpo.sitio.ns
http:Welfare-to.-wo.rk
http:Protectio.ns
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E. C~~V;~AW. JR., FI.ORIDA. CHAIRM""~. BILL ARCHER, TEXAS, CHAIRMAN 

6i.i~coMM,rrE.e ON HVUAM J\E&OUR(:f;S .'. fO..MI'I"TU. 01< WA'nI AND MEAN& 

:i)}',.'_', ", -.- .~. ~ . ,


O<lVEt:.A.i,I~, MICHUJ4H 
JIM MoC/u;R'i.lOVISIANA· " , ~ L. SINGL£TOIl. CHI£F OF aTAfF 
MAC' COU,IHS. G20QGlA . liON HASt'N~, svaco.....lT1u STI>J'F DIAECTOR 
PHI~I!'. S;.EICG~16H.·PENH~I/AHfA COMMITTEE ON WAYS AN(l MEANS 
JOHN nisIG"...EVAO... . ~ , '- . 
J.o. HA~QftTH. ARIZONA . • JANICE MAYS. M'NO"ITV elllE> COUNse,
V(ES WATICNS. OKLAHOMA u.s. House OF. REPRESENTATIVES OeeOAAIl G, CO~TON, SIJBCOMMItTee MINORITY . t~'.: .. 
S-lNmivl. LEVIN, MICHIGAN WASHINGTON. DC 20515~ATNE·i PETE ST"'''~ C......lfOR..,A .. 
R09ERTT, ....ATSUI, CAUFORNIA 
WlLUAht..,. CO¥NIl, PElfN(!'IWAhlA
J'" I.I<:OeflMOlT, WASHINGTON 
!. ~~i~~";' ',''': SUBCOMMITrEE ON HUMAN RESOURCES "-,, 
Sill. Ail'cHe~ t£US 
CHAIIlES 8, AAMC£t. NEllY YORK 

:~//.;.:. . , May }6, 1991 

·F>" .1 > 

:'i:1)" " 

{:.\!;"·The I~n~rable William Clinton 
.}'}·.':'1'he White House \.:(\.'Washington, DC 20,500 

'., ;~;;, Dear Mr. ~re~idenf I 

::~':::: " As t~e nation IJloves forward on implementing the new welf'fI'e refonn law, Tam writing 

;,;;'i':;' ,:. to express tnY concerns about the position your Administration has taken on the minimum wage 

'~:k~:: ;and work ~equireinentsfor welfare recipients. 

'~:;:X;~. ' " . I . ;'; , . 


:;iti, ' , . . T.~s interpretation, unless fixed, will result in many states taking part in the sort of"race 


:?<., ro~e ?E)~t,OIlJ." we all oppose. / ..' 1 ' 
f'}.{<,j . As\my commtmts in this morning's New York Time~ reflect, the interpreta;iori that ~ost 

,:!\t· ~elfare reci~icnts in work. programs should be covered by minimwn wage laws is a serious 

l\: 'setback ~rir state efforts to move recipients.illto jobs and eventually independence from welfare. 


1 ,');,:: In' efTed, this interpretation would force stales to adopt methods-including shortening welfare . 

i':;{"trme limits-that will cut the case load and thus satisfy "work" participation requirements without 

:~~S~:' helping families on welfare find ClIld keep johs. ' 

.'1~<~:'\': .' .. 

'(~:(:."."" .f" The n~galive consequences of ~s,decision will be especially ,severe in .lo~:benefit states, 

':';~' ·'whrc.n would have to choose between raISIng welfare benefits dramatically or lmuttng . , 

·'r;;,>':par~cipati~n in ~ork. Thus states could either spend far more state funds or be condemned to ,I 


)'i;', failing\the welfare work requirements, resulting in the loss of millions of dollars in federal aid . 

./,,:.::As Governor CarPer of Delaware stated, this is an untenable position for the states, 


,:~::'" I .;' , " 

:'~~r, ". ~.' 'Ifyoul' Administration thinks your hands are tied by the current labor taws and wants 

";P C~,n~ress to fix them, I stand ready to help. 1 have been impressed by the cooperation y<?ur 

'';'::'"Atlmipistration has shown. to make welfare reform work. I trust you will beequaUy willing to 


,:::-, assist1n making it-dear that states are not hindered by bureaucratic mandates from achieving the 
,t::: central' goal of welfare rcfonn-moving farni!lies into work. 
:.j;'(',: :.' , , 

'::;:]'/, '.. • . I look tOTW¥d to your response, 
:\;')~:'\'" 

Sincerely, 



THE GOVERNOR OF THE STATE OF FLORIDA 

LAWTON CHILES July 14, 1997 

Representative E. Clay Shaw, Jr. 

United States House of Representatives 

2408 Rayburn House Office Building 

Washington, DC 20515, 


Dear Clay: 

We have initiated an aggressive welfare reform program in Florida that is designed to 
reverse the incentives and penalties formerly associated with welfare to emphasize and reward 
work. This effort is in serious jeopardy if we .don't secure your assistance in recognizing and 
allowing legitimate work experience programs - i.e., training programs - to be an essential 
component of this work emphasis. 

Specifically, I am asking that you maintain the House position that is being tagged as "the 
minimum wage provision," but in reality goes to the heart of the concept of work experience 
programs which are key ih preparing people for real and steady employment. 

I have listened to the debate for months on the application of the Fair Labor Standards 
Act and other labor laws to community work experience programs. It is my opinion that the 
compromise in the House,bill has. mtet the legitimate concerns expressed during this debate. It 
provides for minimum wage equity, as does Florida's welfare program, and affords necessary 
worker protections - including non-displacement, health and safety, non-discrimination and 
grievance proceq.ures provisions. 

While maintaining the integrity of the minimum wage standards in establishing the hours 
of work experience for an individual who is in need of training in order to develop employability 
skills, the House bill provides a vita] interpretation: that benefits an individual receives while 
involved in a training program - including cash and food stamps - are assistance and are not to be 
considered compensation or salary. ' 



Representative E. Clay Shaw, Jr. 
July 14, 1997 
Page Two 

Without the distinction that cash and food stamp benefits are not to be treated as earnings, 
dollar for dollar commitments will be required by both the recipient and the State to meet 
"payroll" taxes. This inappropriate treatment of these benefits as earnings. would force us to 
reduce welfare payments in order to withhold the employee portion of these FICA taxes as 
required by law, This increased fiscal burden would undermine the viability of the work 
experience option for Florida's most Vuln~rable citizens and the hope of moving people out of 
poverty and into real work. 

The new welfare law stipulates that eighty percent of the welfare popUlation has only six 
weeks of job search as a permissible activity before they must be in a job or some type of work 
exp~rience in preparation for employment. By essentially eliminating our ability to provide 
work experience programs, you will be limiting our options for work participation to onlyajob. 
This will destroy welfare reform and our efforts to train inexperienced people in preparation for 
work. 

Requiring participants who have barriers to employment to pay taxes on training 
programspenalizes their participation and efforts toward self-sufficiency. In addition, many of 
the potential sponsors identified who would offer this vital training have told us they will be 
forced to withdraw faced with potential tax consequences and associated lia~ilities. 

Our welfare program is designed to have approximately 40,000 of Florida's residents in 
work experience programs by year's end. These mothers will not be able to achieve employment 
without the opportunity to enter into a work experience program. And, without the option of this 
program the state will not achieve the participation rates required by law. We all lose, and 
reform fails. 

The important issues around application of the FLSA have been resolved in the House 
. compromise. I hope the'conferees recognize this achievement and retain the critical language 

necessary for states to continue building on the early successes of welfare reform. 
. , . 

I appreciate your efforts to make reform work and hope that work experience will 

continue to be a vital link. 


With kind regards, I am 



.' :t·~···· 

""! 

Frank Cowan 
ASsistant to the President 

7/10/97 .. 

John: . 

The attached letter was sent to the 
President' today and sets forth· our 
unions'major concemsin the .. 
reconcilationbi1ls. 
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~uly 10, 1997' 

Dear Mr.. President: " 

'We ~a:nt to th8nk you for your strong opposition to congressional attemPtS'tri use' 
. ········--·the·balanced'budget bill to· overturn your'adnUrustratlon;g' poHaeson·pnvatizlti,g-the··_·__.. ····· .... ·· .... · 

Food Stamp and Medicaid programs and on applying the Fair Labor Standards Act and' 
. other worker protections laws to workfare workers. . . 

, .. . . . 

. . . 


As a: result ,of out niutual efforts, the Senate now has clear record rejecting all 
privatiZation provisions.' We believe that the Senate's action provjdes a solid basi~ from. 
which to resist provisions in the House bill which would allow all states to privatize food . 
stamps and Medicaid op~iations;' 

~ , . -,' ' , . 

In addition, we are making important progress protecting working people on and 
off welfare. We have strongly defended your adrriiiiistratioIi's ruling that workfare 
workers should have the same rights'ahd protections as other workers. Moreover, we' 
have' been pleased .~t the progress marly in moving the welfare-to-work.program through' , 
the legislative process ahd are seeking to ensure that it will be uSed to create real jobs at 
livable wages rather than workfare. Firiaily, we have seen significant Congressional 
support for incorporating~ffective non displacement protections 'in the .conference . 
agreement so that working people do not end up paying forwelfate reforIn with a 16ss in' 
jobs and income. . , 

Wenow are at a criticaljuncture in the deliberations 'Ori.the conference agreement.'. 
We believe your continued str~ng leadership is essential to' achieving a favorable 
outcome on all these critically important issues. 
'-, • - 'y 

/j~UcftfucerelY; 
, .' Gerald W. McEntee .. . '. Mortoil'i3ahr . 
. InternationalPresident Preside~t 

Communications Workers of . 
America 

", ":; ~ '.:-: 

~j~' 
Andrew L. . Stem .. ' . 
President 

. Service J?!liployees: 
International Union " 

. -.> • 
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MEMORANDUM' 


To: Erskine Bowles, . 
", .'Chief of Staff to the President '. ..' '. 1P 


From: Judith L. Lichtman. Joan Entmacher, and Jocelyn Frye·. 

Date: June 27~ 1997. 

Re: ~omm¢ntson Budget ReC.Qnciliation Bill 


. The·Women~s Legal Dt!fcllse fWld is'seriouslY concerned th~tthc budget recoriCiljaLion 

bill (,,'the bil1" or "the House hilt'.'), passed by the House ero4es basic employment protections for 

w~lfa1'e reCipients who participate in workfare programs ... Although the fin'all'Iouse provisions .. 

are better thrui carlie~ proposals, which would have denied all worker protections to workers in 


. workfare jobs, they still fail to provide effective. protection against unfair trea(~ent. 

L INADEQUATE WORKER . PROTECTIONS . '. 

B•. Luck ofSJrong H:nforccmcntMechanisIwf 

the bill's worker protection section includes some provis~ons concerning 

nondisplacement, health and safety, and nondIscrimination. Thcse proVisions, ,however, will 

provide few real protections If enforcement mechanlsms fail to ensu!e ~hat states comply with the 

law. Strong enforcement mechanismsencourage st~tcs to foliow the lawearefuUyand create 

programs that operate tairly. And. effective enforcement tools help to ensure that individuals 

and/orkey federal agencies ean challenge possible violations ofthe law through a fair process. 


. . Thc only mechanism thaLappcars tobe avail~blc to enfo~e this sccti~n is a new 
grievance proc.~dur(; to be created by each state: Whilcworkfare participants will be li~ited to' 
an untested state grievance procedure to purs~le vaiid complairitS~ other' workeis who perform the . 
same work wilL be able to file complaints with the Equal Employment Opportunity Commission, 
the Department of Labor, the Dep~rtment of JustiCe,or the cnurt~. Access to the same options . 
available LO other'w{'}rkers will help to ensure that workfare participants have a fair opportWlity to 
raise problems. Moreover. whikthc bill statt!S that the ,state grievance procedure "shall include' 
an opportunity for a hearing." it does not make clear that the hearing must m.eet the standards.for 
a "fair hearing" under Goldberg v.' Ke(jy, 397 lis. 254 (1970),'or that benefits cannotbe . 

:1 

, . ". . . 
'1f>7.S Ca'llllCCrktl! A",L, NW • Suite 710 • W~"hinl;t"f\. r>(: .20009 • '1;;kpho;lO L~~I".) 'JRr;·2~O(J • l',.x (102) ;JIi(•. lY'·J 
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terminated priqr to the hearing. I This is a particularly importantissu~,for welfare recipients who 
might losethei~ be~efitswhile they art' inlhe process ofpursuing a valid complaint. 

, Unlike the prior JOBS law, neither thcricPartm~l1t of Labor ,nor the Departm~nt of 

Health und Human Services is specifically authorized to invcstigatc complaints and take , 

appropriate action at.any point,during the grievance process. ltiscritical that appropriate federal 

agencies, like the Department of Labor, have the ability (0 ensure thatstates receiving federal 


, funds operate work prngrams fairly, and to takc steps to remedy violations of the law. when they 

occur.2. ' '., 


. The bill provides only limited rem:edies for violations of the worker protection provisions, . 

Fo~ exarnple, states "shall"provide remedies~ however, these remedies "may" -- but need 110t -- './ 

inc1udepaymcnt 6flost wages or benefits, or olher appr<?priate equitable relief. ,When violations, 
, "occur, however, workfare parlicipanllO should have access to the same remedies as other workers, 

, ..•• 
including damages where ~ppropriatc.Moreover, federal agencies should be authorized to 

suspend paynients to states .:. and in egregious cases impose sanctions -. when they fail or refuse 


. to comply with the law. . 


b. 	Lack of COmprebensiye Prohibition!! Against Discrimination, Especially 
Sex Discrimination 

One of the serious inadequacies ~fthe Personal Responsibility and :Work Opportunity 

Reconciliation Act C'the new welfare law") is its failure to specifically address sex' . 


. discrimination. The House bill includes language (also included in the Education and the . 

Workforce Committee:s mar~) thatstales. "In addition to the protections provided under die, 

provisionsl~w speci'lied in section 408(e), an individual may not be discriminated againstwith 

respect to participation 'in work activities by reason of gender." While the bill now 

acknowledges the need to prohibit sex discrimination, this language alone may do Jittle (0 


provide women. with real remedies' Jor sex disc~irnit)ation.· , 


I, In Goldberg:' the SllpremeCourt held t1~at the procedural due pr~ce~s requirements of the I. 4th 

aml:mdOlellt required that welfare recipients have an oppomlnity for it fail' hearing before their be!1efits could be 

tenninated. The dispute resolution procedures in the prior JOBS law stated, in part, "in no event shall aid to 

families with dependent 'children be suspended, reduced, discontinued, or termimltod as a result of a dispuw 

involving un individual's pl:lrticipation in the program until such individual has 3nopportunityJor a hearing that 


meets the standards sct forth by the United States"Supreme C(>urt in Goldberg v: Kelly." 42U.S:C. §682(1) 

(repealed by PJ.; 104.193, 110 Stat. 2167). " 


'1 Indeed, even £he Cmn~ittee on Rducation' and the W~lrkjiJrcc's bill included ,in in~c;:;ligl:llioll' sca.ion tbal 

specifically authorized the Secretary of Labor to investigflt<? complaints ira party appealed., 


. '.. 	 ". . , 

2 
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The language intlle bill"isdi lT~renl from Title VII and Title IX3 •• and also the! prior, 
. JOBS law" -- and, as a result, it is unclear how it would be interpreted. There is ample case law 
. and history 011 the types ofdiscrimination covered by Title VII and Title IX, but there is no such 
his~or:y with this new,language. For example, the Supreme Court has held that TitleVTT and Title 
IX cover sexual harassment even though that phrase is not included in the statutory language,S 
but it is unclear whether the language in the hill wpuld,be read in the same way. Some courts, 
seeking to re<.Al1lciJe the new provision with other laws, could conclude, for example, that the 
'provision does nof reach as far as Tille VII would in prohibiting employment discrimination., 

,; 

While the language in the bi11 extends the prohibition against sex discrimination to at1 
work activities, it could'be read to suggest th?tit is the!111li!. protection available to womeninany 
work activity, incLudjng nonworkfare jobs and private sector employment. Thus, Women,who 
are clearly employe~s and who work in any work activity mightbe limited to the narrow 
remedies in the.bill without the protection ofother basic employment laws. Further. the . 
provision does not mention other ionns ofemployment discrimination. such as .race,.. oi'age
based discrimination, thatmay lim;t opportunities for participants in work activities. Although 
the nondiscrimination provision in the new welfare Iavl' mjght prohibit some forms of 
employment discrimination (see, e.g., Title 1 of the Americans with Disabilities Act which 
proh~bits discrimination in employment based 'on disability), the provision may not cover the full 
range or employment dis<..'Timination problems.7 The biu.should rp.akc clear that piuti'9,lpants who 
perfonn the work of employees, regardless of the "label" ascribed to their job; have access to the 
full range of antidiscrimination protections ,,- 'suchasthc protections afforded by Title VII, the : 
Equa:t Pay Act~ and the Age Discrilll~ination in Employm'ent Act -- that other workers have. S Th~ 

3 Title VII of the Ci~il Rights Act of 1964 prohibits 'discriln ination in' emp'loyment based on sex, race, 

. color, religion, ~nd national origin. Tille IX of the EducatlOll Amendments Qf1972 prohibits sex discrimination in 

education programs or activities J:c~dving federal financial 3.ssi!'.tancc. , ' 


4 The JOBS antidisc:imination provision required states, in part, [0 '~n~ure that' "individuals are not 

discriminated against on tbe baSIS ofrace, sex, national origin, religion, age,or handicapping condition, and all . 

participants will ,have such rights as are available lInd~r any applicable (lederal, State, orlocallaw prohibiting, 

discrimination." 42 U.S~C. §684(a)(3) (repealed byP.L. 104-193, no Stat. 2167);, " 


. .' ".- " ' 

S See Meritor Savings Bank v. Vinson,477 U.S. 57 (1986) (Title VII); Franklin '\I. (twi1'lnett County Public 
~chOols, 503 U.S. 60 (l?92) (Title IX). ' . ', 

. 6 The nc~ welfarela~'s nondiscrimination provisi011 s~testhat the Age Di!;c'r.iminati~m Act of 1975, 

Section 504 of the Rehabilitation Act, the Americans with Disabilities Act, andTitlc VI ofLhe Civil 'Rights Act of 

1964 shall apply to TANF-funded programs. §408(c). " 


. .1 ror example, in som~ cases, 'l'itle VI (which prohibits discri~ination based on r~e and national origin in' 
federally.fundcd programs or activities) ha~ been found to have limited reach in the employment context. thus, race 
and national origin cmploymen, discriminali(m claims are often pursued under other laws like Title VII or § 1981, 

. .' . ~ , 

8 This is even more imp<,m.ant because the hilldocs include;: a provision that expressly prohihit~ preemption 
ofstate nondiS-placement law's. The ~onprecmplion provision ensure..; that the new welfare law will not be ' 

3 
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prior JOBS law, for example, made 'dear that pro-tidpants had:access to other antidiscrin-tinatioll 
remedies by stating that "parLicipants will have such rights as are ayailable under any Applicable I 
Federal. State. or local law ptQhibitiD~aiscriminkYiQn," Supra note 4. l 

c. LAck of S't11!P" Nondisplaccmcnt ,Protections 

; Neither the' bill nbr the new welfare law. providc adequate protections against 
displacement ofexisting e~ployees, Thc'prior 'law's provision on displacement of current 
'wo~kers included prohibitions against partial displacement, such as reductions in hours of 
nonovertime work; infringement on promotional opportul1ities; anda~<:;isting or tampering with 
union organizIng. These protections arc not incl\lde~'ln the bill. Further, the language that is .,'.-' 
included in the hill.may make it~ore difficult for individuals to challenge'displacement when it 
occurs. The bill states that participants sh3.Il notbe employed or assigned to ajob where, among 
other things,l.he employer "has terminatedthe employment ofany regular employee or otherwise 
caused an involuntary reduction if [siclits workforce with the jntention of filling the vacancy so 
,created with the participant" (emphasis added).9 This new language diners signi11cantt:y~rrom.the: 
prior law which stated that participants would not be' placed in job~ where the ,employer had 
tenninatedor '''otherwise reduced it!; worklhrce with lhe eOecl of filling the vacancy so created 
wiLh the participant."lflRequirillg individuals to gather evidence ofanerilpioyer's intent may 

,make it more difficult.1or them to ~hallenge improper practjces~ 

2. LIMITING THE "EMPLOYEE STATUS" OF PARTICIPANTS 

i\ central issue in the discus!il0n about worker protections has been the question of '<, 

whether participants should·be cOl1sideredemployees for purposes ofvarious employment laws. 
So'me argue that work experience an,ci dommunity service programs are ~(training" for ' 
employment in the private sector-and, thus,participants should never be considered employees. l1 
, " 

misinterpreted to prriclude wo~kers from using state' laws that'pwvidc grcalcr nom.li~placcmenl protections, The ' 
ab!>en'ce of asimllar safeguard for antii.liscrimiI:talio«,!- 'laws eoulp lead to·misinterpretations about the availability of 
important antidiscrimination protections, . . 

9Thi9 language was 1l1suincludcd in; the wocker protection ~endlnent that mbdified the Welfare-la-Work 
. ,Initiative adopted by the Witys and Means Committee. ,." 

H! 42 U,S,C. §684(c)(2)(B) (repealed l;y P.L. 104·193, l'IOStar. . .2167).. . ." 

,11 I-'roponents of this view cite, in support,the community work cXJ)\!ricnce program ("CWEP") provisions 
eontuincd in tile prior JOBS law. BUI, arguments suggesting that the House bill merely memorializes the eWEr 
provision~a.rc, misleading. ' While eWEP permillcd 'Slates co help SOnie participaIlrs gain actual work, experience, the 
progrruri also emphasized trliinillg and the need to build skii Is lo·rnove individuals into regular public or private .' 

"jobs. Compare C:WE? language. 42 u.s.e. §682(t)(I)(t\J.(repealcd by ,P,L: 104·193, 110 Stat. 2167) ("ltJo the 
c,\lcnl possible, the prior training, experience, Hnd skills ofa recipient shall be used in making appropriate work 
experience assignments,") \..,'ilh rhe House hiH(omit!> eWF.p language). ,And, 'eWEP was part of a JOBS law that, 

http:provision~a.rc
http:employees.l1
http:things,l.he
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, 

Such a bright line rule. however, ignores tilt! reality of the particular work aS~igned toea~h 
participant and thcflexihility that states now have to craft tlleir programs. 

States may usc thc term "work expetience')to encompass n hrond range of programs .. 
Some programs may be designed to build specific skills, or train participants for certain types of 
jobs. Btlt other programs may assign participants to work in regular jobs doing the same work as 
other worker~., Rather than rely on arbitrary labels like "wclrk experience," the work performed " 
by participants should becvaluated in accordance with existing legal standards that are already 
used to ev.aluate whether otP,cr workers are considered to beemplQyees. These standards look at 
the type oflhe wurk being performed and the surrounding circumstances (e.g., whether the" 
employer has the right tu control and dircct the employee's work) rather than focusing solely on. 
the name of the job. 

The sifIlplc fact that work· is being perfor~cd hy a welfare recipient does not change the 
type ofwork being performed., lfparticipants are doing the same work as other cmplol1les, they, 
shoiJld be given,the same status; Summarily stripping participants of "employee statae;" means 
that workers who happen to be welfare recipients may be denied important employment law 
protections, such as those stJcur~ by the Fair Labor Standards Act) Title VII, OSHA, the Age 
Discrimination in Employment Ac~. and the Pamily and Medical Leave Act.12 These protections 
nrc critical for all workers tocrisure that their workplaces are safe, free of discrimination, aud 
paying fair wages. But, these protections are particularly important for welfare recipients, who 
are especially vulnerablebccau~'e they risk lusing vital benefits if they lose their jobs. Ensuring' 
that welfare recipients are protected by basic employment laws will help to maximize their ' 

, chances to leave the welfare system permanently and move to better jobs. 

Please feel fr'ce~o contact us if you ha~e any questions about the concer.qs discllssed in 

this memorandwn. 


as discussed throughout this memorandum, provid,cd grcaler worker protections (such as better minimum wage, 
nondisp[acemenr, and an[idi~criminatjon protections) than [he House bill. Even though the House bill now 
incorporates some oitlie CWEP language, that language cannot be rcaci in isolation. Simply extractingscgments of 
the old law·· some withsignitlcant mod,itications ~- in a piecemeal fashioll and incorporating them into the new 
welfare law does not duplicate CWEP. Nor does it ensure that participanL'I have adequate worker protections when 
they go to work, Rather, the language in the biUmust be undcrst()od in the cont,ext of the new weltarelaw which 
creates new Iules -- and new pressures -- fur ,sll1ll.:S :ifld individuals to satisfy'stricl.work participation reqUirements; 
The incentives crclttc(J'by the. new work'requirements may drivc.J states to place participanlS in any job.- including 
regular jobs currently being perfonned by other employees -- regardless ofthespecitic needs or skills ofdle ' 
participanl, and creale a needfai .WQn~ worker protec[ions~ Thus, the bill, read together with the new. welfare ' 
law, may encourage states fO create programs dltfe'i'eol fi'om eWEr where states can avoid pr~viding . 
comp~hcnsh(c worker protections simply by characterizing jobs as "lraining." and require participant:> to work, 
without protection against unfair treatment. 

12 In additlo~, it sees a dangero~s prcccd~nt. The House just passed, as part ofthe tax 'bill, a ~ca."ure th;.tt 
WQuld RXlctinc many employees a.~ "independent cOlirracoors" -- and impl1ir their protections under fcderallabor ' 

'laws. . ' 

5 
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Cynthia A. Rice 06/24/97 02:25:01 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Oiana Fortuna/OPO/EOP 

cc: 

Subject: Conversation on Workfare with Richard Schwartz 


Bruce as you suggested, I had a long talk with Richard Schwartz who used to run NYC's 
workfare program and who is now a consultant for other local governments and some companies. 
Here are his views about what's important to make welfare reform work in the real world: 

He thinks 20 hours of real work is enough -- that's what they did in New York (20 hpw for 
single parent families and 26 for two parent families). The remaining hours could be filled in w/job 
search and training. He says the value of workfare is it teaches people the "soft skills" like 
showing up every day on time and that companies like to hire people with an attendance track 
record. 20 hours a week is enough to accomplish this. 

He thinks its fair to count Medicaid. child care, housing if necessary, although he doesn't 
oppose dropping them from the latest proposal. 

He says lots of local, governments want to contract out workfare to non-profits, have them 
operate and supervise workfare programs (Newark, which he's now advising, is doing this). He 
thinks non-profits operating workfare programs should operate under the same rules as government 
agencie~" More important, he says, is to ensure that any exemptions are only for 'workfare' 
defined a's a program having people do work w~ich would otherwise not get done. 

He,::'t;hinks strong anti-displacement language is needed, but he worries about opening up the 
possibility'O'f lawsuits that could tie up welfare reform programs in the courts (he didn't have 
another enforcement mechanism to propose). He's more worried, by the way, about the 
possibilities of displacement and wage depression through the use of private sector wage subsidies 
than through workfare -- which is an argument for applying whatever new anti-displacement rules 
get through Congress to all of TANF, where more of this is likely to happen. 

He strongly dislikes the idea of time-limiting workfare -- i.e., saying someone can be put in 
workfare for only 9 months. He thinks that workfare should be used to give someone a track 
record of recent job experience, and that kicking them off of workfare will make employers less 
likely to want to hire them. 
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MEMORANDUM 

TO: Bruce Reed· 

FROM: Denise Mitchell 

SUBJECT: FLSA Packet 

DATE: June 11, 1997 

=================================--======================= , 

Here's a copy of th editor:ial writer packet that went to the. 100 top dailies 
along with a copy of the full-page ad we put in the New York Times today. 

DM/am ( 



. ' . , 

TO: Editorial Page Editors and Wri.ters 
• • n, , 

I 

FROM: John1. Sweeney, AFL-CID President 
Judith Lichtman, Women's Legal Defense Fund 
Sara Rios, National Employment Law Project 

. Wade Henderson, Leadership Conference on Civil Rights 

DATE: June 10, 1997 

RE: Effort in Federal BudgetRecon~iliation Bill to Strip "Worker~.' Status 
. From People Who Work in State "Workfare" Programs 
,I , .. 

Ever since the U.S. Labor Department ruled last month that current law entitles people who work 
in state ~'workfare" programs to'the minimum wage. and other baSic employment prot~ctions, . . 
some Republican members of Congresshave been seeking legislative action to oyerturnthe . 
decision. They have included in the Budget Reconciliation Bill a provision to exclude workfare 
participants from th~ Fair Labor Standards Act (FLSA) and protections against discrimination on 
the job. 

If they succeed, they will severely damage the federal minimum wage sttpldard--our oldest and 
most fundamental protection for worki~g families--and the repercussions will be felt not only by 
an estimated o~e million workfare part}cipants, but by alliow-income workers. . 

. We are writing to urge you to take an editorial position against excluding workfare participants 
from the minimurriwage, and other basic protections, and. w~ r~spectfully ask you tQ consider the 
following facts. " 

" 

.• This is a back-door attack on the federal minimum wage. The'FLSA was enacted 50 years 
ago for the purpose ofestablishing a w~ge floor so that.one worker could not be used to undercut 
another, This w,age floor gives the working poor a,chance,to care for their families, contribute to 
their communities and lift themselves out of poverty through the dignity of work . 

. Workfare exemptions will seve~eiy undermine the minim~ wage, and workfare 
participants aren't the only ones affected. Forcing low-wage workers to compete with no-wage. 
workers will degrade the entire lower end ofthe labor market. America can't.stand any more' 
downward pressure on workers' livingstandards':'-p(:l1ticularly on those in the lowest-wage jobs. 

, , 

1" 



• Last year, Congress passed an increase in the minimum wage-:-with overwhelming public 
support--for a reason~Americans believe that everyone who works is entitled to a reasonable 
wage. Rewarding work is one of our most fundamental values. Welfare reform cannot work if we 
tell recipients that they must become seif-supporting, job-holding citizens--but that they will 
receive s.ub-minimum wages.:·" . .' 

, ' 

'. Excluding.workfare participants would create incentives for employers to layoff hard

working employees. The welfare reform. legislation passed last year was never meant to 


. artificially subsidize employers so they can replace existing workers with "qheaper'~ workers who 
earn substandard.wages.and are not covered by the protections ofhasic American labor law. But 
that's exactly what will happen if workfare participants are excluded from the FLSA. 

Across the country, workfare workers and other workers are sitting beside each other' 
doing exactly the sa.rne work. How can we justify disparate pay formulas that create a perverse 
incentive to fire the'ones who are entitled to the federal minimum ~age? ' 

• States can ·afford to pay workfare participants the minimum wage. Most states have 
surplus welfare funds,--as a result of reduced caseloads--and. today every ·st;J.te except Mississippi 
can afford to pay the minimum wage for workfare without any changes in grant levels or new . 
state funding. According to the National Association of State Budget Officers~"state ending 
balances for fiscal 1996 and fiscal 1997' are at the highest levels·since 1980.~' . 

The minimunl wage applies only to people working in wbrkfare programs, not those in 

job training and vocational education programs. ,And states 'have been given a great deal of 

flexibility when it comes to meeting the requirements of welfare reform. Workfare is one ofat 


. least a dozen opti<;:ms available to them [and many of these optipns do not fall underFLSA]. 
. - . . ) . . 

• Fair pay for workfare is the key to making welfare reform work. If the point of welfare 
reform is to reduce dependen~y on the welfare system, participants must have the chance to earn 
enough to care Jor their familie~--and the promise that if they work hard and play by the rules, 
they can imp~ove their situation. [Anything less creates disincentives for welfare recipients to . 
move. into jobs.] , , " 

At the same 'time, insisting that workfare participants/retain their right to the minimum 

wage will act as an incentive for statesto pursuecon1'prehensiye'r~forms that will move them 

closer to the ultimate 'goal: to place welfare recipients in unsubsidized private sector jobs.. , ' 


• This proposal puts working wome~ at risk. Almost all workfare workers are women with 

children, alld the majority of minimum, wage and·low wage workers are also women. Women at· 

the bottom of the pay scale are themost vulnerable to exploitation 8ndabu~e and those in ' 

workfare jobs are desper8;te to hold on to the only source of support theirJamilies have. 

Declaring that certain women should 'earn less than the minimum wage and ·be fair game for 


. discrimination and sexual harassment je()pardizes the wages, dignity arid safetY'of all working 
women. 



• All working Americans are entitled to the same basic rights. The ruling byth~ Labor 

Department only confirmed the opvious. When workfare is work, it must be rewarded as work, 

and the Fair Labor Standards Actshould apply. It's fundamentally wrong to say that'one group 

of citizens does not have the same rights and is: not protected bythe same laws as another. ' 


Enclosed for your review are additional materials and information on this issue of critical 
importance to all working Americans. We thank you for consideration. If you have any questions 

, or require further information, please call:' Lauren Asher, WLDF,. 202-986-2600; Maurice 
Emsellem, NELP, 212-285-3025, xl06; Wade Henderson, LCCR, 202-466-3311 or David Saltz, , 
AFL-CIO,202-637-5318. ' , , 

J 

, 
J~ 
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, ., 
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Can Sta'tesAffor4,to Pay,the'Millimum Wage 
,toWelf~re-fo-WQ ..k ~articipants?. '" ". ". .' , 

Some 'have argued tl'\at applxing b,as~c labor law. protections 'to welfare-t~~ . 
work recipients is too expensive. This argu~ent is both false and misleading. ' 

, first, the fange ofoptionsavailablet9 the s.ta.tes anqthe current block grarit levels 
combipe to as~ure:that every state carl. meet the'laws' requiremerits.' In fact, every' 

, state but Mississippi could ,afford to pay the minimum wage to all participants 
even ifnone 6fthe edllcation and training'options,whichbecause they. are not 
work dor:tot requir~ the, pa~ment ofwages" were used., Se~~nd, it is ~ust plain ,,' 
wrong to argue that we, can successfully encourage a trammlOn from dependency 
to self-sufficiency if we do not afford program participants protections afforded to 
every pther American wo'rker.· :' '."I ,,' 


, ' 


'" , 

" STA TES HAVE PROGRAM FLEXIBILITY 
•• ' !,ANn BUDGET SURPLUSES " ' 

'. • • t 

• 	 , , States have'13 options for ~eeting 'work requirements, 'm~y ofwhich are, ' 
activities thatwould most likely NOT be covered by theFLSA coverage, 
such as jobre'adiness training, or time in vocational-education, and fulfilling 
high school. Minimum wage standar~s will have no effect ort the cost of 

, ,these options and these programs will be more suited to the particuli:lf needs '. 
'of m8:fly welfare recipients.. . , 

, . " Although federal ~equfremehts'ihr hours-of-~ork inarea.s~ o'~er tim~;the 

rarige of options, for meeting these work re,quiremen~s al~~ e~pand~' , 


, ., . I . ' .. ,. , ", , 

. I' . 	 ' 

• : States have significant flexibi1~tyabout how to meet work requirement~. 
, They ,can limit the numbers !of people in workfare without cutting off aid, 

(e.g., by age of kids, opt-out of2 month complUnityservice option"waiver 
from food'stamp workreqtiirementto relieve pressure of find,ing so:millly' 
"slots"). , 

. , ') .. 

• 	 , So~'e states are alre~dyvety far along in meeting the initial work', , 

", requiremtmts (NY alre~dy r~lies heavily on vocational 'education; Illi~ois 

',and Pennsylvania maYfllre~dy meet their first year work requirements 
without havingto place moterecipiertts),' " ,,' '. 
. . " . .' .. 



,,' i 

,,,, . 

" ' 

'WELFARE TO :WORK CAN ONLY WORK 
WHEN WORK IS HONORED " 
.'\.." '\ 

. 	 ." ' . '. ~. , " ',: ' .', ~ '. ~. . " ~. ., ~ .. 

• 	 Th,e most important go"al ofwelfa:re-to~work policy -- plaCing former 
welfare .recipientsjnunsubsi'di~ed, private sector jobs:.~ will be enc;:ouraged, 
by increasing the standards required under other options. Employee 
protections are a positive inc;entive, for' states to pursue compreherisive 
reform. 

, ," i' 	 .' " 
• 	 " " The whqle point ,6f welfare reform is reduced welfare' dependency. The key 

to reduced dependency is Hv,lng-wage wqrk and skill deVelopment. ' 
• 	 j , " 

I, 

• 	 " Any Congressional action toireverse the Administration,~'position would ., 
run counter to, every legislative effort to refonn welfare by 'expanding work. 
Since the origin~l Social Security Act, ,federal policy has acknowledged that ' 

, pressure to enforce work mti~t also include'pressure to raise living standards 
, through,.fair payment. ManyJederalprograms (wPA, CWTP,~ETA), 
, required prevailing wage payments, nofjust minimum wage., , 

, 
If~tates cannot meetthe competirigdemands of cr~~ting.jobs, def~nding· 
living s'tand~irds"'~pd protecting st~te budgets, the,Department ofHealth and , 
Human SerVices ha~ the power to grant additional flexibility under 

,"reasonable cause;' exemptions: , '. ' 

i' 
" 

i 

,BACKGROUNb STATISTICS ON THE . 
~~ACT OF MININ,1UM WAGE REQUlRElV1ENTS'," 

, ' . 
, ' ',' .' I'" ',' , '" ' " , '," " , 

.' The new welf~e law require~ states' to have 25 percent of their caseloads in 
" ,work-related activities for 2Q hours a weekthisyear. Any estimates ofth~: " 

"", 
, impact ofminimum wage cO\rerage mustacknowle4g~ that (1) not all-work 

" .,', 	 ,~ I!. .' ".' ' . 

activities will'be co~ered by the minimum wage,·(2) not all welfare, ' 
r,ecipients' have to ,bein work, and (3) not all recipients will ~e forced to 
work full ,time. 'These realities ~ake'detailed esti1ll;at~s diffl,cult. '~' " 

", ' 



, ' j. 

'. ; 

• . 	 The Centerdn Law and Sodal Policy has estimated that only one state 
(Mississippi) would be unable to conform with the welfare law's current 

r 	 ..". 

work r~quirements without increasing benefit levels if food stamps are 
included in the calculation ofeami·ngs. This. is alre~dy'allowable under the 
,Food Stamps Workfare program, a program which 'also includes minimum. 
wage requirefuents.· " " ' ' . ' 

• ' 	 I" 

• 	 ·.Minimum wage requirements 'co'uld' easily be 'met by employers involved in 
workfare programs. The median state.grant of $383. means that in more' 
th~ half of the states employers, would only have, to pay 70 cents an hour or 
less to meet FDSA requirein,~nts. 

. , 	 I' 

, ". 

• 	 State,grants under the Temporary As~istance for Needy Families program 
(TANF) ,are set at' 1994 levels, but'caseloads have fallen. States recei~e . 
fun4ing for-S.O million fami'lies, but~urrentcasdoadsare only 4.1million. 

, , ,I" 	 ' '. ' 

Tlie difference b~tween funding and:caseloads will-make it easier for,state,s. 
'to,compfy. ; , ~., . . .,' 

,, ' 

, , ' '. ' : ; ," '. . ' " '" 

• 	 The Urban Institute reports that even in. 1994, before the welfare law passed, 
I " 	 . 

23 percent of all adults receiving welfare were engaged in work activities or 
training that. may he allowable under TANF work requirements'. ' . 

, .! " 

WHAT THIS MEANS FOR EMPLOYEES 1 ,. 
f 

, j 

•. 	 " Without FLSA coverage" wbrkers sitting right next to each other. doing . 
exactly the sametasks will ~ee that'one is getting at least the minimum . , 

, wage and the other is not. Acknowledging the employee status ofworkfare 
, particip~ts'is key topromdting workplace aC.ceptance. ' 

• 	 .Ifth~ inientofwelfare'refoim is to get welfar~ recipients into the real world' 
. o~ wor~;',then they should e~perience the real world ofwork; ifwe want 

them to be able to support their own families off ofwelfare, they should be 
. working at jobs that pay ~t (east the minimum wage. 

, . 	 { ,. ", ~ . . , 

• 	 Without FLSA co~erage, employer~will'have iric'entives to fill positions, . , 
with much cheaper, welfare recipient~ rather than "reguiar" workers,' " 
degrading the entire .lower end ofthe', labor market in the process .. In 

.Mis~issippi, for example, a' workfare' worker working the required 20 hours 
a week would earn the equivalent of only $1.50 an hour for their grant. 

" ' 



'~" 
! 

, ' 

wHAT THIS MEANS FOR EMPLOYERS" 

• 	 Without FLSA coverage, e~ployefs couldhire welfare reCipients for free, 
even if their welfare grant d~vided by t1).e hours worked were less than the 
'minimum wage~ With FLSA covefage~ employers,would have to at l,east ' 
, chip in the extra on top of tnegrant 'subsidy to come up to the minimum 
wage' (see estimate above). :' ',: : ' ' 

'. t 1 	 " • " 

• 	 Employers will still enjoy h~avily subsidized worke,rs, through workfare and , 
tax breaks. ; , 

• 	 , When the public supportedwe~fate reform, we don't1?~lieve they intended 
, welfare refo~ to provide free labor for businesses. " ' 

,.' 	 .'. [ ,", ,'"\;',' :. '. 
, 

• 	 IIi some states, private business'es can get tax breaks ontop of the 
'subsidized'labor so that they have heavy incentives to:displace current 
workers or create sh,ort:"term positions: solely to take advantage of low-cost 
labor. ' , ' , , ' " 	 " 

, 
1 , 

;' 	 J ' • 
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'AN INDEPENDENT NEWSPAPER 


lWzges of Welfare Reform 

T HE PRESIDENT was right to order that 

welfare recipients put to work under the 
' terms of last year's welfare bill be paid the 

i'ninimum wage. The objecting governors and'other 
critics are likewise right when they say that his 
decision ~Will. throw the bill even further out of 
whack than it aJready was. What f the president 
,b;lsica!Jy :proved ~ doirig the right thing 011 the 
wage was how great a mistake he made in caving in 

, to'election~ye:ar pressures, some of them 'of his own 
making"and signing the bill to begin;with. 
" The 'problem',with the welfare part of this legisla

Don--.:.-as. distinct from the, gratuitoUs cuts that it 
:liso iihpOSed in other programs for the poor-is 

. the rriisiI:i.<itch that existS between,its commands 
and t.jlfi!re,sources it provides to carry them out.. 
The basic command. is that welfare recipients work, 
but that's .not something that can be achieved by 
tnesImp-of a finger or the waving of a wand or it 
would, have happened long. ago. A lot of welfare 
f~ipie,nt:,s' aren't capable of holdipg down jobs 
witho~t 3l). enormous amount of support. Nor. in 
fDany cases, are. there jobs enough!.in the private 
sector: to accommodate them evefl if they could' 
bold litem down., ' 
.J' The-cost to the states oLputting to work as many 
t"&ipients as the bill reqUii.-es was *~dy going to 

'.ge gr~ter overtime than the fixed'funding in the, 
bill. The minimu;m wage decision, will only add tei 
the cost; hence the squawk from the governors, 
BUt ifs not the. decision that was wrong. Welfare' 
recipients put to work are no less entitled to the 
r>rotections of the wage and hour laws than other .. . , ' . 

workers. To pay them less would also be to· 
. undercut the wages of other workers with whom' 
they will now cOqlpetefor low-paying jobs., That ' 

..was a major part of the argument 'organized labor 
used in pushing for the order. Wages in that Part of , 
the' economy. are . already too low to suppOrt a 

, family, and income ~equality in the country gener
. ally is too gr~t.. '.' . ., .. 
'. The law requites that increasing percentages of 
welfare recipients work each year. States that fail 
to meet. the ta.rgets risk loss of some of their 
federal funds. The number of hours a recipient 
must,. work to qualify also increases. Twenty hours 
a week will be enough at first, but eventually that . 
will rise to 30. ;For'now,the way the president's' 
order is written, most states will 'be able to put 
recipients to work themselves, or pay pnvate 
employers to do so~ for about the amount of a 
monthly welfare,cPeCic. But over time that will 

'ceaSe to be true; a welfare, check that will pay for 
20 hours at the minimum wage won't cOver 30. 
, . The state will have to come up with the differ
ence. Or.it will have to start lopping people off the 
rolls for other reasons. The bill gives states power 
to do that, too, and that's what welfare advocacy 
'groups fear may happen in states whose low ' 
benefits, won't cover aU the hours the biD'requireS. 
Back to the mismatch: The bill requires more than 
it pays for. As with the other flaws' in this misbegot
ten legislation. sooner or later. this one needs to be 

.' fixed, or a lot of vulnerable' people including ch.il
.dren badly in need of help are going to end up 
.harmed instead. 

France Reaps Its Reward
·' OR SOME time now; a debate has raged human rights, China notes France has made a wise 
. 'aoout the efficacy of linking trade and politiCS, .' decision," President Jiang Zemin said, according to 

. . a Of there's no need forF'. in relations with China. Some say you can use 
poe to achieve results in the other; others argue 

, that business is business and let's keep human 
rights out of it. An event in Beijing on Thursday 
~hould settl~ .the mat:ter:Xou car;t use trade to 
influence politIcal relatIonships~ , 
i' ~~ortw:ateIY, the exa~ple at. hand .mvolves 
'<~hina s ,usmg trade to get Its wayt .not the other 
way around. A ~onth a~o, France he,lped ,make 
.sure that the Uruted NatIons Human Rights Com
., Idn't di' CL.:.:.._' ru I h

mISSIon wou even scuss IWId s sma u-

spokesman. course, 
Americans to get too high and mightY about such 
French behavior. This country, too, has' made its 
oppOrtunistic deals. ., 
. Nevertheless we were reading about Mr. Chir

ac's salute to China-which "will be one of-the top 
nations of the. world," and which "must be one of 

. our main' partners" -at the same time we hap-; 
pened to be'reading about Wei Jingsheng. Mr. Wei 
'b "d f th ' d' Chin 
IS a rave' ruSSI ent. one 0 ousan s In ese 
;o;lc r"r 'V>"r,.,r!,I!,.. "'Ynr"'cc;~" •....:" •. \.~ .,.,~rr""t:1hlr> 

http:enough!.in


, 
'r,EW~RK S'+~ L,EDGERSCNDAf MAY 25.' 1997 

'Paid in full 


T
here', a strange double starldard aP
plied to people oqwelt'ln!. 1bey In! COD,'. 

, sidered seeoDCl-cl.us dttzena, !'ftDwhen 
it comes to wodt. ' 

The e1fort to.lbrce people o1f'Rlfare 
through a bost ot~ lws piDed~ 

,	tum. and recipient.! In! being gIvI!D tim! ~ 
and otherl'l!qUiremmts mned at geWDc 
them trainfd and wor:ldng. 

But some people want mem. They thiDk : 
that welfare recipients Who go to wom 
shouldn't be paid the r:n.Uiimum W'II'!. 

That doem'i make sense. and the \\'bite, 
Houselmows it. It agreed that most oItbe re:
cipients being placed in work programs' ' 
should be covered by the minimum nee law. 

, That didn't sit well with governors otbotb 
parties or the authorll of the welfar! reform" 

, law, who said the move would vastJ:y mereue . 
the cost cC running work programs and leave 

. most states unable to enroll the required 
, number 'of reciplents. TheTd rather PI1 them 

less than what is already a lew WaC!. 
Previous welfare laws explie1tb' outlined 

, when minimum wage laws appUed. but the 
new legislation does not. That lett the door ; . 

" 

ope2to interpm.at1on. 
, ',' l.atIor leatm iDII.sted that workfare reo 
dpients In! ~ by the Fa1:r Labor Stan· 
dardJ Ac:t. wtUch l!qUim the mfDimum np' ' 
In IDOIt caRs. aDd IftB montba otaudJ. the 

, Wbtte Bouse qreec1.' 
, Public emplDyt!e tB:s haft oppoaed 

wortfl.n! Pl'OlZ'lDl! in part bec&UR ot con
cerns about worizr d:I.splamnent. Tbe tear ' 
WU'fbat local JDvernments would be less 
UkeI1 to hire union members to sweep streets 
Ifwad:tu! partidpantl c:ould be forced to do 
,the ~wort.u much lower rates. 

Paying the ~umw8.i! to workfare 
pllltldpants mould not be an I..s.sue. II the goal 
is to get them into the workforce and keep 
them there. it makes sense that they mould 
n~' ~·paid second-c.las.s wqes. Those who 
be.l1eve that the mlmmum WIg! somehow 

, subverts wel.fare reform ought to reusess " 
their poSition. ' , ' , . 

,At a time when the safety net is threat, 
ened; It is particul.a.r1Y foolish to eliminate a 

,clw ot nonworldngpoor only to create a etrs!' 
'oCserfs. ' 

http:seeoDCl-cl.us
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w Workfare Wages "" 

Paying lninimuTn u!age r;takes ienfie; welfare clients 'nlready get tim! I1I11Ch in grants.. 
During the !:upncharged 'dChltLe over wd

C:ue fE.'form, the poHtlclans sahl tim\.! aNI 
agallt t.hat the point w:u to eJJd dependency 

, and instlllin recipient.s re.speet (or tht! vlllue 
or work, Now the' WhIte HOl,lae '~as agreed: 
wiLh t.he U.S, Labor Department that. welfRre 
b,r.nenclarie~ In work p.ropB.DlS RIe(ler(orm-

MARLETrEJSVIEW, 

lng a s(:rvkl' ill e:cch;lllgc f.:;r i",:eme,-l'u by 
dcllJliUon. l.ht~Y all~ cuvercli by ~he }-'alr LnllOr 
fltlln·janls· Act amJ. mll:\t he paid till'! minl-
Ulllm w:1Ci~, That Is a:': It 11111)111« ue. 

'rhe ~overnors who lObbied so hard ror 
welfare revIsion bOflsteu lhat they could 
move wpl(are 'reclpicll~s Into prlv:tte,s.~'ctor 

- ~--------'--,----' 
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Job:;, 1~(I'th/) f'xl-cut lhe~ !'l1H~CCet.l. a dct:atc 
over pll}lfllJ!: 11I1!1imutn MIge Is mOlll: Pr[vaLc 
clllf'!n},l?fS ,':1l1sl pay It, !1f!sldcs, thos.c in 
j,ducotillll !illU I rainilll: p"OP,T:tl!:lS w,mld lJe 
cxempted. . . 

Tile contro\,ers!, .:lrlse:l o\/(:r I"h"l t·o '10 
about r~clp~nt3 who are worlrJ.'~ for !oc~j\ or 
sl·atc p,ov~rnrltellts, perf{wmlng tasks llke 
clculllng pmJ<s or 1}I'Q'iidirig clericS! help, 

:rhc govenlol1l and others 'l'lho complAIn 
nuollt costs han'! a weak casP.: Thc InlJ~hnl!ln 
w<'Ig'! Is itself ~.o low I.bat In IllI the states but 
M'li,~!ssfJlPI. ...,eHare bCIlt'tits ,JIU5 food strunps 
already I'q~ or cxcccn what. the minimum 
wage wc,uld pa)' n welrare worker for Uie re·. 
flllired ::o.:hour\\'\!ek, Cost:; wiJJ .I!>ic u"er L1ID{> 
as more .h'ol'.:'~ or wor k RI e reqt'lrcc'. :md aAm" 
tbf~ OIhllUlul,vliagc ris!!!" LO $5.15 !II Od,.,t.er. 
~Yf.'11 :UH:II. j,')we','er, a 31},hoHr·a'w!'~I' -~f!I, 
r'll I' ,!Jork!"r \\'IIU!tl be "31,.1 '~,011'1l yl:!nr 

. $·J,OOU i~l'S lh;m the fl'Ovcrty levd for :1 fRullly . 

':.fI I,rer.. . ,~-

'.: . 'l'/ll" I~.:<;ue d_oes get n1O;C cODlPUr-al e.t 
'.''':\'~II ollll:{ IlIllIiflcatioos are !">:~lured 'The 
Th~ar.ul'}' D':'J)Hrtmcul., fm exalllple, ·'s :e
.~e:HrbIJ\I' \\'lietll':rtht'fe :lTe l/llplicat!(l1l5 rot 
,laY/!l"ri! '01 :.'::o<:inJ SI:curily and HnelJlpby, 
InPlit laxc!': N:;ne of these llltricn:;les W:J.S 
UIOI'ght' lbro(lgh ill the "olltlCfll ru:.tl to .CI!

ltd welfare ·rl'vl.s.lon last 'yeol, Nuw tll,'!j' 
mtLS', 1>1':•• 

Pa~lng t':c nl!I\!;'lIIm \'iflge Is thc rlRllt 
lhlng to do f eonmnlt:l\lly and phllo.!loph.l(~I.l..v, 
Th~re already, Is "nollllh <1nwnwHi'tl ple~.iur!" . 
()11."'!~~f!.s OIllllng tllfl~:c on tile lowesL rullg~ 
...... Ithout c:reatillfl; a flP.W PlH'! nf ~lIblll;l;lIOuUl 
workers to pull 1Jlfog~' rates clown fmtl!('r. lind 
b('sltl.!s, If ~vemm'~nt Y;'m4swdfrue f(:'dpl' 
enl,~ L,. totllri. Lhinl<1111{ IIHd lleUn~ like 'IoIurkerll, 
It n1ll3t trea: them IlS Wl)rk-:!Ts. '.011. 

Vallone's NYPD Audit 13()ard D(~serves Sllpp()rt I 

WhU·SC:6lllgtQwttlchtbeofUcer.swhowat.ch hoal'd:lll h(:;; ,lWIl - COInpo:i'!d .~olcly of hl<; ;riJont VIlIlOlH!'S IlI"W proll').5!lI, they IIUVt'Il'! 
the office!"!>? In 19tH. IheM(tllen r'JJllIl1is~hm :\nrHlilll.rf."S " :111(!lw \>.,'1' \':.11111'11' I" ('mir' \,/., "1,1. 'tI,,<<, ",lU, 11\1' '1",:,'1\'" ,h.t," 1,,,,,,1>,,· r I 
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Rush. to workfare· costs 

, .' . , 

jobs ofworking poor 

, ,; 

OUR VIEW :W..... IIW..... The job gap
to·. '.......a; 


IMy'''' luting thole .....1WIll- . 

_II1II to JDII .... " 


SchoolS in Baltimore are bringing iD w~ 

fare rccipielitsto do jaD;itorial worle, a~ 

$ I.SO an bour, less than one-third the ·mini· 

mum' wage, rather thari renew CQn1l'aCU' 

with agencies that supplied cusuxtians at· 

$6 an bour. The new worlcc:n continue to 

reo:i:ve federally D.nana:d wel.f.an: beneD\$. 

'at no cost to the SdioolS. ; ... 
. . It's'a ~ deal for the .moncy-sbon 

schools and useful work experiencz for pe0
ple w~o soon must get offWelfare. But what 
about those j8.niton who were: displaa:d? 
How many' are unemployed and CUldi· 
dates for the wc:l.f.J.n.: roUs? "ducinghours, waies or benefits for existing 

As Washington and the stites push wei- workm or tc:nn.in.atihg outside contracts; 
fare' n:cipieDts to work, they've c:n:ated a worlcf.are n:cipienl'S can then,611 vaemcies. 
way for employers, public: and private; 'to Bac:kcnoftbe 1996 welfare reform mini
replaa: rquJ.a1 employees with cheaper Ia- mizc the probJc:m. They fcar a backla.sh 
bar. The losers arefolb who bad stayed off could reverse mOD1Cntum running their 
welfare with law-iDaJme, work. They're way. On the other side, Unions trumpet 
vulnerable to rcduald hours.. disappearing sca.re stores, not racarcb. BUt iiiiiiCdotal ev· 
jobs and lesser wap::s and ~neDts. idencz is accumuJating. In addition to sub-

A Jersey City, NJ.. ~taJ is cutting tie and overt job displacement, employers 
fUll-time aides while hiring people on wei- from. Salt Lake Oty to Richmond, Va., re
fare as "volunteers" to do the same wort., port the Bow of weIJiue ra::ipients into the 

In Nassau County. N,Y., a Custodian worlcforoe is betplng Ia:c:p pay rates down. 
laid off in 1992 and ultimately fcim:d onto. ADd whentbe mevitab1c eaJnomic: s1ow~ , 
welfare n:turned to the same job last year down arrives; with s.bri.aka&c in .low-in
--; but as a wel.fan! "lraineet' at lower pay, come jobs, the situation is likely to n:sem~ 
DO benefits and DO vacation. ' ble a nasty game ofmusical chairs with far ' 

No one has yet qua.oti&cd the problem. 'men:: playr:rs than wqe-paying seats. 
But the vuI.oerable popu.lati!)D is iaIF:' 38 Welfare reform was long overdue. But 
million woricing poOr who at 57.SO an hour the 1996 law, driven by simplistic: budFt
or lesS oftr:n bave DO bealth 1Dsu:rana:. ADd cutting politics. did tiUle to spur the job 

'even with. the ecmiomy UlriVUl& most P'Owth IlI:ICdcd to ckaJ with underlying 
states are short of the low-Wage, low-s.kill poverty and Laa of opportunity. President 

. . jobs that the worting poOr hold and ~1fare " Ointon wants to sPend $3 billion for job
ra::ipic:nts . Deed. Yet ,wel.fare reform re- t:raini.I:I& pants and tax brea.Ics to employers 
qu..irCs that by the tum oftbe a:ntw"y,ncu- who birc' welfare' n:cipit:;l1s. FU'St, some 
ly 5Q% of all adults' gr:ttingi weJ..fan: ~ spadeworic is. DCII'!ded. Moving welfare re
zma: - 4 million pcopie - must spend at cipicnts to work is II line 9bjective. But 
least 30 boun aW'CCk in some: sort of wort. throwing the W'OI'kiq poOr out OD the stta::t 

,The iaw bars empk>yenfrOm firing exist- is an unaaz:pt.abIe pria:.
ina work.c:n to hire welfare n:cipic:nts Reform that ri.sla'throwing the worlcing' 
whose compensation is sub!idiz.c::dby tbc'poOf out ofwork and onto the wel.farc roUs 
state. But its intl:nt t:aD be defeated by 1'1> is not worthy of the name. 

' 
. 
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EDITORIALS' . ·l 

Money for hire·· 

Use Pa. 's surplus to' create public-service jritis. 
Mayor Rendell commiserated 

~londay with other m:lj'ors o\'er the 
bu.rdQDS of thil 'law WGlfaN ·law. ,HI! 
.urged afederal jobs program for Lh2 
millions nationwide who 'i,ill be 
fc:-ced off the roils, I, 

Mr,R-e'!.ldell is tight I, V,\IS me' 
sponsible cf Congress to p.ass, and 
Presicent Clinton to sign.. ,:I weifare 
jJh1.ll lb.!1l did little to creal~ job!) .fur 
fol!-(S wbo'll lose tl::.eir 'benefits. ., 

Some s\ates aren',ti:l good·shape·to 

homes' to cleaumg UD par~ The 
workers ..-ould.get 56 an hour; r the 
·'prev:Uli:l.g wage," if that's hi ber.· 

The pay would be set subStSttlally 
sbove the minimUD wage - $4.75 an 
hour - parJy to C3l!il concerrls that 
,sach a jobs ProgTaIll WOU1i;PtlSh 
down the wages. of other 10 :.p:ti~ 
workers, That's :no small· i . e 
giVf:!:l Ule widening gap betwe : low-
income and high":arnillg Ameiicans: . 

. Still,. there are compellingt argu; 
b.an.Jr.roll a jobs ?rogram. ,:r:H1Ilo.:s tor putting te.asa publib.o:"rv. 

In New Jersay. for Example. GoV'. 
WhiUllan already is res6rtingto 
budget gi..:rnmicr.ry to .close a deficit 
and to fund the st!lie per-sion system. 
But ill Penns),! varia. which eXi:.H:!C-;S 2 
'Su..-plusof more than s3Cio· million 
'yllen the 'jud~et yearen<1S Jun.e 30, 'Co 

jobs initiatiVe is deable. 
A cociition of labor "niolls, COCo 

'munirj groups and rcLigiou:; orgiuli· 
z<:!t:.ons has come together to support 

. a S13S :::lill:1on jo'bs plan 'by State Sen. 
Vincent J. HUi:h~s (D.. PhilaJ. d, . 

In Republican-dominated i:i.uTis

l 
'burg, this Detlocratic plan is going 

, nowbere fIlS!. But it could spur de·
I bate anci prepare the gr01l.Dci for Ol 

bipartisan jobs 'bill.' . . , .. 
Sell. Hugbes' bill would c:eate 

l
-}O,ooO !ull-tiJ:::.c job:; 3tatcwidc. rtmg· 

. bg from 'boarding up abandoned' to help 'prove hi:::l right 


ice jobs.at or close ,0 the midimum" 
wage. Such jobs a:-e a first steprrit of 
dependency for jJ€opte who· can't 
find work in the priva:e secto • Why 

,should government, ~c,ing as the em· 
oloyer of 13st resort, t~Y mort than . 
p:1.Yare COtlpailles ouer thCul least-
skilled emplOyees? 

. This le','el of pay ~01lld gl,~e 
I.' 

~'(. 
wcU.m7l reci'Oient! :JJl i::lcendve to 
stri....e to' ...·srd. o.et1er jobs, id tu~ 
opeDbg UP.SlO~ for o.thar 10W"~ed 
:veoJ:)le. Also, since money for jobs 
,program iSI:.'t unl.iI:li.ted. ke~p' : pay 
low allows'more jobs to b€ crdated. 

"Most workers i!l the innEir city 
are ready, WIllIng. able and ~"<i01lS 

. to hold a steady job." wrote sCk:iolo
gi.st William Juli!lS'Wilson last year. 
Ye:;. And go\~crnce!lt mu..et dq more 

http:trt(;l.l.dw


What They're Saying .. .. " 
, j , • 

"As employers, Lutheran SerVices in America organizati6ns' face 'the same issues' 
that every non..:profit and corporate employer in America does by having to work within a 
b~dget and provide services to' its clientele. But, we also, believe that workfare recipients 
preform important work that should be valued fairly and covered by the Fair Labor 
Standards'Act. ,We in Lutheran SeNices America chalienge other employers to Join us to 
be involved and becom~ responsible!in the opportunities we give' workers." 

--Rev, Faye R. C<:>dding' 
Lutheran Services in America" 
employer at nursing homes and chiid care centers 

. ' 

"The National Association '~f:Service and Conservation Corps' 120 member corps 
, across the country historically have employed welfare recipients to perform wQrk for the ' 
benefit of their communities. Traditionally, Youth Corps have paid ,at leastthe minimum 
wage to everyone who has worked f6r them, regardless oftheir status as recipients of 
public benefits. We applaud the Cliqton AdminiStration for reaffirming this policyfor all . 
employers." ',I 

-- Kathleen Selz, President , 
, National Association of Service' and Conservation Corp~ , 

,"If our commitment to help thbse struggling to escape poverty is real, thfm we 
must be vigilant in ensuring that the protections so critical to the success of other workers 
are also available to welfare recipien~s. 'the LeadershipConference believes thatwe must 
stand firm in our commitment to uphold basic employment protections for all individuals, 
particularly t~()se most vulnerable. J;nsuring that .low-income individuals are protected 
against sub-minimum wages, inhumahe working conditions, exploitation, and 
discrimination is only one piece of a larger, more fundamental struggle'to help low

. " , income families chart an escape path from poverty to fimmcial independence." 
-- Wade hlenderson, Executive Director 

Leader'$hip Conference on Civil Rights 

, ' , 
" , 

"Research'indicates that the TANF [Temporary Assistance for Needy Familiesor 
'Workfare'] programmtist inchlde worker protections ifwe expect women to move from 

.. welfare to self.,sufficiency. Simply p~ovidingJobs for welfare mQthers will not enable, 
them and their families to get out ofp,overty.'" ' ',' ' " , 

-- Institute for Women's Policy Research 

i, 
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What They're Saying .... ' 

"I applaud the President in hi~ decision to apply labor standards, most notably the 
. minimum wage, to welfare recipients required to return to the job market. Welfare' 

recipients put to work are entitled to lhe ,same benefits as any other worker. To pay them 

less than a minimum wage is unconscionable." . 


-- 'Sharon Sayles Belton 
Mayor, ofMinneapolis, 

"I nave introduced legislation which' would require that welfare recipients in work 
as,signments in California have the same rights as other workers on job sites, including, 

,firstand foremost the right.to receive, at least the minimum wage. I strongly believe this is 
, the best policy for California and for ithe nation. The Clinton Administrlltion is to be . 
congratulated for concluding that the; Fair Labor Standards Act protects welfare' . 
recipients." ,..., 

-- Antonio Villaraigosa 
Majority Leader 
California State Assembly. 

I . 

~'While Workfarerriay be helpful in introducing some w~lfare recipients to the 
demands of the workplace, without job rights participants could all too easily be , 
exploited. Treating Workfare participants differently from other employees would send 
the wrong message. It tells them and l.their potential employers they should not be viewed 
as members of the workforce.· In contrast, treating Workfare participants as employees, 
with the rights and protections due employees, will help integrate them into the workforce 
and motivate them to develop and. advance on the job:" . 

-- Illinois IState Representatives 
Carol Rhnen, Constance Howard, 
Larry McKeon, Louis' Lang, 
Michael Smith~ Kevin McCarthy, . 
Rosemary Mulligan, Michael Giglio, 
Angelo ;'Skip" S.aviano, Janic~ Schakowsky, 
Larry W,oolard, Steve Davis," . 

. Arthur Tumer, ' Mike Bost, 
Lou Jon~s,'Shirley Jones, ' . 
Miguel Santiago and Charles Morrow 

http:right.to
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Polling Data: 

Minimum Wage Co-v~rageFor Wo'rkfare Recipients 


Peter'D. Hart Rese~rch Associat~s conducted a national voter survey, June 6~9, 
that included questions on e:xtending minimum wage and other workplace legal" ' 
protections to welfare recipients ih workfare programs. ,Key findings include: 

1 , , , ,j , • 	 . ' 

• 	 Strong voter support for minimum wage coverage. The survey results 
reveal thatvoters strongly oelieve that minimum ~age l~ws and o'ther basic 

, I" 	 , ' 
legal pr()tections should apply t~ those in sate workfare programs. , 

i ' 

• 	 Fully 69 percent agree that workfare participants should ,be covered, 
while,just25 percent :believe that states should not have to pay 
participants the minimum wage.', ' 

" ' 	 ' ! " 

. i ". 

• 	 The breadth of support for minimum wage coverage is also striking, 
including two-thirds of those with incomes over $50,000 (67%), 

) 	 professionals (67%),~nd w~ite voters (67%): Even college educated, 
men (71 %) and Repuplicanvoters (62%) favor minimum wage 
coverage by large margins., 

• 	 ,Voters are concerned about wage impacts. By a decisive two-to-one 
margin (59%-310/0), voters ~gree that workfare participants should be 
covered by minimum wage ~nd other b~sic workplace protections to prevent 
the corrosive effect that sub~minirrium workfare protections could have on 
the jobs and wages of low-wage workers outside of workfare programs. 
These margins occur despite a powerful opposition ,case that focuses on the 
cost of coverage to taxpayers. 

59 percent agree withthe staterri~nt that many current minimum-wage 
employees would lose their jobs ifworkfare participants could be 

, i ' 	 ." ' 
forced to work for less; and that exempting one group ,of workers 
'from minimum-wage protections ope~s the do()r to undermining the 
minimum wage for others. ' ' ' " ' 

, . 
31 percent agree withJhe statement that taxpayers would have to 

, 	 I 

support higher welfar~ budgets ifstates are forced to pay the 
minimum wage; and that welfare recipients who want better 
pay should get off welfare and find a job on their own: 

i 
, I 



GROUPS SUPPORTING FAIR LABOR STAN'DARDS 'ACT 
COVERAGE FORWORKFARE PARTICIPANTS 

A. Philip Rl:Uldolph Institute 

ACORN 

Americans for pemocratic Action 

American Friends Service Committee 

American Jewish Congress 

Black Women's Agenda, Inc. 

Breadfor the World 

Business and Professional WomeriJUSA 


I 

Catholic Charities USA 
Center for Community Change ' 
Center for Law and Social Policy 
Center for Women's Policy Studies ' 
Center on Budget and Policy Priorities 
Chicago' Commons Employment and Training Center 
Chicago Jobs Council '. I 

. Child Care Action Campaign 
Church Women United' 

. ,Clearinghouse on Women's Issues 
Coalitiori on Human Needs ' 
Commission for Women's Equity 
Day Care Action Council of Illinois '. 
Disability Rights Education and Oefense Fund, Inc. 
Feminist Majority . •I 

Hadassah 
, Illinois Hunger Coalition, , 

INET for Women 
Korean Immigrant Workers Advocat~s 
Labor Project for Working Families 
Leadership Conference on Civil Rights 
League of Women Voters of Illinois 
Lutheran Services in America 
Mexican American Legal Defense and Education Fund, Inc. 
Mid America Institute on Poverty 
Migrant Legal Action Program 
NAACP Legal Defense and Education Fund, Inc. 
NAACP, Washington Bureau, 
-National Association of Social Workers 
,,9 to 5, Nation8l Association of Working Women 
National Center for the Early Childhood Workforce 
National Committee on Pay Equity ; 

..National Council of JeWish Women:" 
National Couricil ofNegro Women, IJlc. 



National Employment Law Project : 
.' National Hispana Leadership Institut~· 

..National Law Center for Homelessness . 
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• 	 With the elimination oflhe individual entitlement to,welfare benefits and services and 
the lack ofclear rul~, crucial decisions about wh,o gets benefits, who gets services, and 
who gets penalized, may be ~ade in arbitrary and discriminatory ways. For example, 
as a result of the new legistationstates now have wide latitude to use different rules in 
different'geqgraphic areas. As a result, communities with a high concentration of racial or 
,ethnic minorities stich as citie"s may receive lower benefits, fewer services, or be subject to 
, tuirsher rules and penalties. ; 

I 

, • ,The harsh new restrictions aimed at legal immigrants will likely worsen discrilitinatory 
practices that many ethnic minorities already face. Individuals, who are. eligible, to 
participate in a particular welfare program could be shutout simpiy because they have an 
accent and are assumed not to be citizens. While the Department of Justice will be issuing 

· guidance on verification of status procedures to providers that distribute federal public 
benefits, there will be no procd~ure to monitor the providers and likely no consequence to a 
provider that discriminates. Others may lose benefits because, they are unfamiliar with new 
welfare program rules and cru:mot obtain materials in their native language. Still others are 
"already being shunned by etpployers~· or unfairly sele~ted out to produce identification 
documents, simply be.cause th~y "look foreign." . 

• 	 Early reports suggest that pressure on states to place recipients in jobs and meet strict 
~ewwort participation requIrements may push women, especia~ly women of color, into 
low wage, stereotyped "women" and "minority". jobs with little training and few 
,prospects for future emplpy~ent.States attempting to raise their work participation rates 

'" also may "cream" job seekers,! i.e., focus more attention on individuals perceived as "more 
desirable" or the closest to ,being job-ready, and offer less des,1rable assignments to minorities, 

,people with disabilities, older workers, pregnant women, immigrants and others who too 
'often lose out on job opportunities, because ofdiscriminatory stereotypes about their abilities. 

{. .' 	 , . 

Early 'reports al~o s~ggest'i th~t rigid ~ew w6rk 'partici~ation requirements may'. 
discourage states and employers' from assessing and accommodating the needs of' 
individuals with disabilities. A. recent' study by the Urban Institute found that 16~20 percent 
ofwomen receiving AFDC (under the old welfare law) reported one or more disabilities that 
limited. their ability to work. But some iridividuals with disabilities may be unable to comply 

· with the newlaw;s work reqtliremenis because their disabillty has never been identified, 
asses~ed, or reasonablyacconimodated. Moreover, specific provisions in the new law may 

, have discriminatory effects on individuals with disabilities: the twelve'month time limit on 
· participation in vqcational education, for example, may unfairly impact indivjduals with 
,: 'learning disabilities who need to enroll in specialized programs ofa longer duration. ,

';, . , , 
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L 

, Increased sexual harassment: is a foreseeable'problem. ,Women are the majority of adult 
·1· 

welfare recipients: Given the d()cumented instances of sexual harassment in our society, it is 

reasonable to assume that some of these women may become victims,.of harassment in the 


. workplace because they are particularly vulnerable'·· Le. they risk.losing Vital benefits:Wthey " 

cannot keep their jobs. . '.: .. ' ',. '. ' .' , , . . . 

• ~ '. 	 ! 

i 

• 	 Childr~n' may be .penaliz~d unfairly by welfare reform simply, because of the 
. circumstances of their birth; i.e. because their parents were unmarried, or young, or 

immigrantS. As a result, the new law will take benefits away from children who otherwise . 
would receive them under the :old AFDC program. and Who now desperately need them. . 

"', .. I ; , 

Recommendations 

Welfare reform should not me,an a loss of civil rights protection. Moreover, devol~tio~.of . 
power to .thestates cannot and mu~t not mean the abandonment of the federal government's 
responsibility to provide basic civil rights protections for low-income individuals and families. The 

. new welfare law does not modify the many civil rights laws that protect against discrimination, nor .. 
does' it alter the federal govepunent's·continuing obligation to enforce such laws. in'this change~ 
en~ronment, the' role ofyour Administration will be critical. We urge the Administration to: 

,. 

.1. 	 Vigorously enforce the laws p"rohibiting discri~ination in federally funded programs, . 
including those specifically listed in the legislation and Title IX of the Education 
. Amendments of 1972, as part of welfare implementation. As the recent U.S. Commission 
on Civil Rights report, Fede~al Title VI Enforcement to Ensure Nondiscrimination in 
Federally Assisted Programs i(June 1996) concluded, there has been a history of under 
enforcement of Title VI, especially in the conteXt: of block grant programs. Given the 
heightened potential for discrimihatory practices under the PRWORA, the federal government 
must develop new strategies to, detect and challenge discrimination, and better coordinate its 
enforcement efforts. 

• • ,., ' 	 • l 

2. 	 As states submit, amend and ~xpand their state plans, the federal government should 
require specific information about the "objective criteria" states will use to determine, 
eligibility; how they will assure "fair and equitable treatment;" and how they will 
provide welfare recipients an opportunity to be heard as required by the PRWORA. ' 
.The Department ofHealth andiHuman Services does ·not have the authority to disapprove 
state plans, but it does have the: responsibility to determine whether the plans are complete. 
R.equiring states, as they submit their plans in future years, to articulate the standards and 
procedures they intend to follow is critical to prevent arbitrary'and discriminatory deCision~ 

http:victims,.of


.. 
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makirig ~t 'both thelevel ofindiVidual benefit determinations asweil as the level of state-wiae, . 
implementation. For examp\e; if the state plan proposed differe~ces in treatment for' 

. predominantly minority urban areas and predominantly white suburban areas, potential 
. 'I' " ' ,', • 

, violations ofTitle VI could be. identified and'deterred. . , 

. " '" . 

3. Vigorously enforce other ci"il rights and l~bor laws on behalf of welfare recipients, 
. including Ti~le vn of ~he ~ivil Rights Act ,of 1964, the Equal Pay,Act, the· Age 

Discrimination in Empioyment Act, the Occupational Safety and Health Act, the F~ir 
Labor Standards Act, the Americans, With Disabilities Act and Section 504 of the 
Rehabilitation Act, the'Imrhigration Reform and Control Act, and the Family and ' 

. MedicaJ Leave Act, ' Welfare recipients, whose families' access to subsistence benefits hinges 
on their ability to get arid keep jobs, will be easy and vulnerable targ~ts for discrimination. 
They are entitled to the same p~otections against. discrimination; unsafe working conditions, 
and exploitive pay as other ~orkers. And enforcing· the law 'on their behalf protects all 

. workers: ,by reducing tpe inc~ntive 'to replace c\lrrent employees with cheaper and more' 
exploitaole labor. ., . ' 

, 4" Ensure'that states (comply ,:with the .requirements of the PRWORAto maintain 
~sistanceto single recipients ,who c~nnot ~btain child care for a child under six years 
old, and maintain Medicaid 'coverage for eligible families. The Administration should 
ensure that states comply with the law's provision protecting families with children under six ' ' 

, from being penalized if lack ofchild care prevents them from accepting a work assignment 
by requiring ,states to conduct ~ase reviews ofa sample drawn from families that have been 
sanctioned. . .' " '" ' . . 

. , 

5., 'Work torep~al the provisio~s of the PRWORA that severely limit the eligibility of' 
legal immigrants. and refugees for a wide variety of federal benefit programs, and to 
address the inadequacies oftne naturalization process. The,proyisions ofthe PRWORA 

"related to legal imfnigrants are blatantly discriminatory in that they treat foreign-born 
. individuals differently than those who are born in the United States, denying them benefits 
until they have become naturalized citizens regardless of whether they work and pay taxes 
to the United States government. These provisions have a particularly discriminatory impact 
on elderly and disabled inimigrants, many ofwhom are unable to fulfill the English language . 
and. civics requirements for naturalization or to take a meaningful oath of allegiance and 

'therefore will remain pemianeritly ineligible for Supplemental Security Income and Food 
Stamps. ' . ,: ' 

. i 
I 
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We also 'urge efforts to ,allow legal immigrants to continue Jo receive assistanc~'while they 
are in the naturalization: proce~s, to waive the English language and civics requirements for 
all expanded ~lass of elderly itPnugrants; ,and to allow individuals who are too disabled to' 
naturalize to continue to receive federal benefits. 

, 

In addition to' challenging ~iscriminatory practices at the state level, we urge the 
Administration to work diligently at th¢ federal level to remedy the harshest effects of the new law. 
The Administration has begun some ofthis work, but there is more to do. ' For example, we support 

, proposals iri the Arlministration's budge~ to mitigate the new law's harq.ships for the most vulnerable 
leg8.I immigrants, people with disabilitieS and children. But the far-reaching ,impact ofthe new law --: 
almosfall nqncitizens,ar~no longer eljgible for SSI and Food:Stamp benefits, and new inqnigrants ' 
will be barred from federal means:.t,ested ,benefit programs for five years -- will require the : ' 
Administrauon to take more steps to restQre, the status oflegal iinmigrants' as full a~d equal members 
ofAmerican, society. , " ' , 

We strongly urge the ,Administration to take advantage of any flexibility permitted under the 
new 13:w to minimize its negative c;onsequences. For example, the PRWORA targeted the SSI 

, Childhood Disability program for cuts, and required the, Social Security Administration to develop 
, a new defini~on ofchildhood disability; Unfortunately, the Social Security Administration failed to 
take advantage ofthe statute's flexibility, and has issued unnecessarily harsh interim final regulations. " 
If ,these regulations are not. changed" they~are likely to disqualify at least '135,000 children with 
significan~ impairments, al'ld to fall especially heavily on children'with mental retardation or menta{ 
he~th problems:' ' ' '; .., , ' " 

, Restricting children's eligibility for the SSI Childhood Disability Program ,will also restrict 
their eligibility for Medicaid. Most children who qualify for SSI are automatically e~gible' for 
Medicaid; thus, 'children who fail to meet the new restrictive definitions for SSI eligibmty lose this 
automatic coverage. Some will qualify for Medicaid on other grounds; others, however, will not. 
We commend the Administration for proposing to continue Medicaid coverage for children currently , 
receivingSSL who are disqualifie4 unc;ierthe new rules defining childhood disability. However, this, ' 
proposal only helps current recipients. Tt will not ensure Medicaid coverage for children who would 
have qualified for SSL and thusMedic~d~ under the foriner niles, but carniot meet the stringent' new" 
standards." , ' r ' , 

, ' 
" 

i ' 
I 
I 

New Barriers to Economic SecuritY: Facing Low-Income Families ,,
,I' 

'Ensuring that low-income indiViduals are protected from discrimination is only one piece of 
a larger, more fund~ental struggle to: help low-income families chart an escape path from poverty " 

,to financial independence. The neYV,la.w ignores many ofthe specific barriers ~- such as the lack of 
. " ,; , , . ':..' . .. , 

' 

I •• , 
i 

,I 
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, livable'wag~ jobs, transportation, health care, child care, domestic violence .counseling, and limited " , 
access to qualitY educ;ation and job traiQing programs '-- that make it difficult for low-income 
individuals to move, permanently from welfare to work. Many welfare recipients, for example, are 

.be,ing forced to drop out ofschool and t~e "dead-end" jobs event hough completing their education 
, maY,be the only way they can getjobs;to support themselves and their families. 

, , 
The welfare to work ,initiatives inCluded in the budget may mean 'more funding 'to help 


individuals gt:t jobs, b~t it is unClear what .these initiatives will be and how much funding will be, 

available. Even the origiriaI budget prop'osal~-, $3.6 billion allocated over five years -~is not enoug~ 

to meet the needs of all ofthose whoimust find work. We urge you to pursue meaningful and 

much-ne,eded refonns, and seek additional funds ,to: (1) create new jobs that pay decent wages; 

(2) expa'nd access to education, and job training so that welfare recipients can be ,bett~r 

prepared for the workplace; and (3) pro~ide ~ecessarysupport services, such as child care, 

health care, domestic violence counseling~'and transportation costs, that -welfare recipients , 

need to go to work. , Without such reforms, welfare· recipients wiil be pitted against, or simply 


, displace, other low-wage workers as'they, vie for an, inadequate supply ofjobs imd compete f()r ever
, dwindling support services. " ,,;" ,. , 

'. , 

This Administratiorihas distinguished itselfby standing finn in its commitment to uphold basic 

civil rights protections for all individual~., We urge you to make the promise of our civil rights laws , 


" a 'reality for all individuals, 'particularly those most vulnerable, by making civil rights enforcement a 
, top priority as the new welfare law is 'implemented: And, we urge you to go even further, by working 

to restore equal treatment for:immigrants to this country, a safety net for children and adults with 
disapilities, and assistance to poor families ,struggling to achieve financi~ independence. 

, ",' 

I, , ': ".
" " . "I' 

S,incerely, 
" 

, ,~' . 

,Dr~ Dorothy'L Height Wade ·Henderson 

, Chairperson , , "" , Executive-Director 


\.: ( j 

Leadership, Conference on Civi'l Righ~s ; Leadership Conference on Civil Rights
'., ' 

I ' 
I 

Horace Deets Jackie DeFazio 
Executive Director' 'President 
American Association 6fRetired Persons American Associatipn of, Uriiversity 

, ~ ~' .' 

,Women'. , 

" '.' !~ .

.. : 
" ' 
, ' 
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MarianWrighf Edelman ,'. . Marcia Greenb'erger 
Founder & President· , , Co-President' II 

I,Children's Defense Fund" . National Women'~ Law Center' 

... " '; , 
"1 1 .

Antonia He'mimdez Juditb L. Lichtman 
"ExecutiveDirector ' : . President 

. Mexican American Legal'Defense& ,Wom~n's Legal Defe~e Fund 
Educational J<:und 'I, 

Paul'Mar~hand' . Gerald McEntee " 

Director International President 

The Arc ofthe United States. '1 " American Federation of State, 


, County & Municipal Employees 

, t 

Kweisi Mfume ';, , .. ' Karen Narasaki 

President & CEO 

I 
' 

. Executive Director , 

National 'ASsociation for the' . National Asian Pacific American . 

.Advanc.ement.of Colored People ' Legal Consortium . 
. . , 

, " I.
.' i '; ','" 

Hugh Price Rabbi David Saperstei,n ' , 
. President . Executive Di'rector 
, National Urban League Religious Action Center ' 

, '. -1' 

, Union of American Hebrew 
. f . Con~egatio,ns 

': 
! .' 
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Andrew L. Stern ' 
President 

< ,. \ 

'ServiCe 'Employees International Union 
, ,I' , 

I, 

Stephen P. Yokich ' I 

President , 
, ' ' I 

International Union, United Automobile 
'Workers of America ' 

i 
, , 

i 
j 

\, , . .. 
, 

,Patrisha Wright' 
, Executive Director 

Disability Rights Education and Defense 
Fund 

Raul Yzaguirre' 
President ' " 

National Council of La Raza 
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April 25, 1997 

, Pr~sident William J.,Clinton 

The White House, 


" .. 
, 1600 Pennsylvania Ave.' i 

" 

Washington, DC 20500', 
, , 

,. - ',',. 
, , ' 

, Dear President Clinton: (, 

": 'O'n behalfofhundredsoftho~Fdsofwomen in poverty Who will be required'to 
meet the work requirements ofTempQrary Assistance for Needy F amities (T ANF) under 
the Personal Responsibility ~d WorklOpportunity Reconciliation Act'of 1996, we urge' 
you to ,support employment protectioqs for participants of"Workfare", and other work-
related programs., ' " " , 

t 

Most Workfare programs, which states can create to meet their T ANF work 
requirements, require T ANF recipient~ to work in exchange for their benefits. ' 
UnfortUnately, TANF does npt mentiqn the full range of employment anci anti- ' " 
discrimination iaws that'canproleCt Workfare participants from unlawful conduct. ,. , 
Current workers'whp do not receive TANF are already protected by such employment 
laws as the Fair Labor Standards Act, Title VII 'of the, Civil Rights Act of 1964, the ' 

, Pregnancy Discrimination Act, the Fa#tily and'Medical Leave Act and the Occupational 
Safety andHea~th Act., Denying 'Workfare participants similar protections sends the 
,intolerable message that employers need not:worry about treating Workfare participants 
fairly or with dignitY and would ~llow Workfare employers ~o benefit from the labor of 

'Workfare participants who are trying ~o support their families., 
I" ' ,.,.. .,-". t' F ' " ' • ' , 

In a typical Workfare arrang~ent,employets will get TANF reCipients to work ' 
for 20 hours per week ~d perform any work that the employer assigns. The employer, 
will direct the participant's work" sl,lpervise the participant, and monitor the participant's 
progress, but will not be. required' to pay the participant's wages, provide skill ~ining or 
commit t() hiring 'the participant perin~eritly. In most cases, the employer.'s extensive ' 
authority to direct and control the part'icipant's work will satisfythe legal tests, such as ' 
'~he "economic realities" test that 'courts have used to determine whether a worker is 
'covered by a'particular ~~ploymenflaw. 

" " 

" Ifemployment pro,tections are:denied to Workfare participants, ,then this "make 
work" program, which is not creating uobs, is punishing recipients. In the absence of basic 
'employment protections, Workfare participants are treated as prisoners who may have, to 
endure discrimin'ation or working ih unsafe and hazardous environments or risk being , 
.sanctio~ed and losingtheif TANF, beriefits if they 40 npt work ~~er these conditions. 

, 'Ii , 

, " 

I 

SERVICE AND ADVOCA0Y,FOR WORKING WOMEN SINCE 1973 
I • '. 
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In light bfTANF's strict wo~k particiI>ation requ~rementsandour economy's lack .", 

, ,of a sufficient number ofentiy-Ieveljobs, 'we must create programs and policies that help 
women fmd livable wage jobs that C8nSUpport women and their families. Unfortunately, , 
m'anyWorkfare programs will not aqvance these goals. ,Workfare forces participants to 

, wo~k. in arty jQb without regard to whether they need additional ,education, pre- , 
employment or vocational SKills training, or whether thatjob,williead to permanent, 
unsubsidized employment before th~ir time limited cash assistance expires. But~ if states 
decide to implement Workfare progt;ams, basic employment protections must be exten4~d 
to program participants. ,; " 

As you stated in your proclamation for Women's H'istoryMonth, womell are 
'almost an ,equal share of the labor force,yet~ender barriers still exist that must be broken 
down. Do not allow Workfare to incr~ase the barriers that women on welfare face as they 
work to become self-sufficient. We count on you to insure that Workfare workers are " ' 
covered by the same employment pr9tections that our countrY ensures for the rest ofour 
workfor~e. ' " .' " " ,~ 

Sincerely, 
, 


. , 

, 

~ '. 


American FrieQds Servic~ Committ~e, ' " ,I " 

American Jewish Congress Commission for Woinen 's Equity 
Black Women's Agenda, Inc. ' '." '" 'J: ' , , 

Center for Women Policy Studies 'J ' . :' 


Chicago Commons Employme~t an~ Training Center 

Chicago Jobs Council 

Child Care Action Campaign 

Clearinghouse onWofQ.en's Issues 

Church Women Uniteq , 

Day Care Action Coupcil of Illin<?is ; 

Hadassah" 

Illinois I-Iunger Coalition, 

INET for Women 


,
League ofWomen Voters of Chicago 

" 


League ofWomeri Voters of IlIinoisJ , 


Mid America Institute on Poverty" : 

National As~ociation of Social Work~rs 


, I , , 

National Cente~ for the Early Childhpod,Workforce 

National Council ofNegro Women, Inc. 

National OrgfUlization for Women 


, National Women's Conference 
" : 

", ' ' 

" '\. 
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.April 24, 1997 

, President William 1. Clinton 
.",'.White House .: , ,,1' , .. 

HiOQ PeMsylvania Avenue, ' 
Washington, DC 20500 ' ~. 

Dear President Clinton: 

We would like to' tak~ d~s10pportunity to hi~ght our concerns regarding 
employment protections for low-income heads ofhousehold whd'wiU'likely be 
required to participate in "workfare" programs in order to receive ,cash benefits 
under the Temporary Assistance for Needy Families (TANF) block grant. We are 
asking that you 'support e~ending employment protections to welfare recipients 
,participating in.workfare., j' 

The Ki~s Public Education'and PoliCy Project was established i~ 1987 asa joint 

effort of the Ounce ofPrevention Fund and Family Focus,Inc. to advocate for 


, state and federal policies ,b~nefiting children and famili~. , 
, ; '. . ~ ". 

'According to provisions inlthe Personal Resp~nsibility and Work Opportunity 
Reconcilia:ion Act of 1996, states have the ability to use workfare programs in 
Qrder to meet the work participation requirements outlined in the legislation. Our' 
concern is that only employers, and not workfare participants, will benefit unless 
the employment supports under the Fair Labor Standards Act (FLSA), Title VII of 
the Civil Rights Act of 1964 and the Occupational Safety and Health ' , . 
Administration (OSHA) ar~ extended to this wlnerable population. Put directIy~ 
employers shouldnoi benefit at the ,expense of low-income parents who are trYing , 
to support ,their families. , 

The provisions of the new welfare legislation permit employers to use workfare 
participants for up to 20 hours per week without any compensation, including 
wages, skill tmning or propuses ofeventually hiring workfare employees; The 
employer's role'under. the workfare arrangement clearly meets the "economic , 
realities" test which has been used by the courts to define whether or not a worker, 
is an employee for FLSA coverage. This test factors in the employer's ' 
employment authoritY"and ¢ontrol over the workfare participant and maintenance 
,of participant employment records~, , ' ' 

, , 
! 

Under the old guidelines for the, JOBS 'program, workers were covered under Title ' 
VII~ OSHA and FLSA's minimum wage protec~ion, mandating that the l10urs a ' 
recipient worked could not exceed her grant divided by the minimum wage. If 

" these same protections are ,not extended to workfare participants, then this "make 
work" pro~which does nothing to create jobs-wiUpunish welfare 
recipients in two ways. Fir:st, it will force participants to work instead ofallowing

" . - , . 

, fMOILY fOCUS. INC, 

'~-:k.601 



, 
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For more infonnation: ' 
Maurice Emsellem 

National Employment .. Law Project '. 
, (212) 285..3025, ext. 106 

I 
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WOB.KE:aACCOUNTS 

• . General IsSu~ 

Kathy Wilkinson (attached press clipping) , 

Wheeling, West Virginia. 

(304) 242·7773 

Kathy 'Wilkinson is a singie rilo~er with two, daughters, ages nine and eleven, from' ' 

WbeeUng"West Virginia. Sheworb two part-time minimum wagejobs at,WercVirginia ,,' 

Northem qommunity College - as a lab a.ssista.nt and a.math tutor. She has an ' 

Associate's degree , and is currentiy'workjog toward a Bachelor's Degree in EducatiOn. 

Ms. Wilkinson was actively involvrlt in l~ years successful Campaign to raise the federal 

minimum wage. In recognition of her work, she was honored at the minimum ~ bill , 

signing ceremony and introduced the President. Ms, WUkinson is now ~paigning for 

the rights of workfare workers for protection under basic employmentlaws, 


Brenda Stewart (attached affidavit) 

Brooklyn, New York' 

(718) 789-6565 

Brenda Stewan, who has two children has been ft;Ceiving Aid to Falnilies with 
Dependent Children and Food,Stamps mnce was laid ot!' in 1992 from her job of two 
years with a community-based organization. Since 1994, Ms. Stewart has been assigned 
to the New York City workfare program doing extensive clerical work (filing, answering 
phones, and processing mail) for the Depariment"of Social Se'rvices, which are duties, . , 
equivalent to City employee title ~Offic:e Aide mil, In return for 1561 a month in 
benefits, she has worked from 20 to as much as 35 hOUri a week. She was recommended 
for a full·time posilion by her supervisoR, which she did not receive, and was instead 
assigaed 110 train the newly-hired w6~~ . 

• Health &. Safety . 

Ralph Tric.oche (testimony attached) 

Queens, New York 
 I' , _ 

contact: Karen Yau. National Employment Law Project 
(212) 28~·3025, ext. 109, ' 

http:a.ssista.nt
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Ralph Trid;cl~e is a recip~entofHo'me'Relicfin New York CitY: Sm.ce A~gu.st 1996, he . 
has been a.c;Signed to the Department ofParkS"·and·R.ecr~ation wQrkfare program for.46 

. hours every two weeks in ft,:tum for ~c:mthly.·Home Reliefllr.ld Food Stamps tota.l.iDg '.; 
$296 a month. In the Parks Depaotbliint, y.ror~re workers now~out nmnberregular paid:.: 
employees by 3 to, 1. Among othei,responsjbili~St.Mt. T ric;qche has raked leaves; '.' 
removed garbage. and swept the, gro,imds. In fulfilling d:t~ du~e~ h~;ha# handl~' , 
contaminated needles, soi1~ c1iape~, cloths and undeJ:'\'fear, vomit,: ~w' and KD~. ,He ' 
has trimmCcl trec:s 'am; rode o~n the ,back ofa garbage 1:i'UCk ~.pP;. up garbage~' He has ' . 
used a chain-cutter to cut chains in; order to repIaceold garbage cans. He"hu perfonned'. 
these responsibilities witho~fa.m-training on hiS h~alth and safety nghu..· ' . 

" ., __ .' "dl

Mr. LUis Pagart (a~ed wo~kers~i~mPe~tiOn complaint) 

Bronx, New York· " ','" .,' __ ~ 


contaCt! Karen Vau, Nation81 Employment Law P~ject, .. .' , 

, (212) 285.3025, c~t:. 109 .' ' ' . '.<" , .. 

r;. .~. . .",,~.'. '~ , ~ 

Mr. Pagan is a ri:cipi~nt of}fome ~m.N~¥.otk c.itY.' In:1995, ~~aasign~ to a" 
world'are placement in the Depa.nmcnt ofPuks and Recreation. He was seriously . ". 
UUured on April 16, 1996~ 'working in aparks garage. Over his objectiQn, Mr. Pagan w~ 
told to go with a truck driver to d~liver garbage to a reC)'cling plant H~ was told to, ' 
urijam'the garb~ container whichwas.stuck ~ith a tree. Mr. Papn z:ecalled that when 
he turned :the handJe of the container, the handle tlew against his mouth "like a bullet". 
His teeth were knocked out ofhis 'mouth and he was rendered almostuncon.scious and 
taken to the emergency room. ' Since assigned to workfare. 'Mr. Pagan baa never received 
any right-to-know health and saie~ll'ajning or any training in the operation of .' 
mectwUcal equipment. Despite his injury, he ha.qbeen reasSigned mwork:fare in the 
parks, and he continues to work,without 'required health-and safety traming., 

• Discrimfuation 

For examples ofdiSability'discrimination in the operati~n ofNew York CitYs workfare , 

progt"'4Dl. conW:t: Cathleen Clements, Brooklyn J..egal Serv\ccs (CorP. B), (718) 237
5500. 


• Wage & Hour 

For information Oil uri OWu WUl'l '",ar. (.M.arilyn M.) involving Il workf'u.rc p"r·t,jtayant 

. whn worked 740 hourS extra without "cornpen.c;ation" du~ to an error in theca.1culation 


ofhl:r hours. contar.t:Gary SmiL~, Southeuwm ohio 1~~gaI8ervices(330) 364-7769. 

,1 

1 . 

http:workf'u.rc
http:othei,responsjbili~St.Mt
http:Reliefllr.ld
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• Non-Profit Employers '.' 

Fay Codding' ' . I 

LutheranServiccs in America,. Washington, D.C. 
(202) 626--7935 ' " , 

· Lutheran Services'in American (furmerly the Association ofLutheran Social Ministry 
Organizations) is a national organiiation withloca1 affiliates that operate social service 
programs for the poor. Lutheran Servic'.es in America is a signatory to the Fair Work 
Campaign, which is a code of conduct for employen ofwod::t~ participants 
guairanl:t:cingbasicworker protections, including the minirrtum wage, and promoting, 
m~um acce£a 1':0 job t:rainin~ andjob placement. ,:' . 

. i.. Private-SectOr Workfare 

, Jerry Helmick, United Food &c.'Commercial Worken,Kansas City, MissoUri, 
(81~) 842~86 , , , 
Tim Barchak. Service EmplOycei Intemanonat'Union, Local 91~ Kansas City, Missouri, 

. (81Q) 931.9100 . ' : . , ' " " . 
. . " . 

The Tyson Chicken plant in Sedalia, Missouri,a. rural area ofMissouri, has developed a. 
program with the local Depar1men~ ofSocial Sem.ces, which is also being promoted in 

,state legislation, to refer welfarcrecipients to the plant for mininium wage jobs processing 
chicken pans. Ifthe recipientcc do not accept the p1a.ccmenta, in what are often hazardous 
jobs, they are a.uto~ticaJ.ly sanctiop.ed from their benefi1l. 

· Geri R.eUly~ New York Assembly Labor Committee, Albany, New York, (518) 455-4311 
(see attached correspondence)' . 

, . , 

. In August 1996, tbecalan~ar.ina1ci~g company. "At-A..Qlanee~' began emplOying 
, world"are workera referred by a lodll'commuruty-based o~ for work regularly 

performed by the union workforce~ As the regular workforce was laid--oiF in December 
1996, the workfare workers stayed ;on the job until the plOgram was eventually 

· tenninated. ; . 

http:sanctiop.ed
http:a.uto~ticaJ.ly
http:Servic'.es
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, NATIONAL ORGANIZATIONS 

.' Civil Rights Croups 
" 

'Vade Henderson I 

Leadership Conference on qivil Rights 
\Vashington, D.C. . ' ".:::" 

. (202) 466-~311 ' 

., " 

Catherine Powell 
,NAACP Legal Defense & Education Fund 

" New-York, New York 
, (212) 219.. 1900 

• . Women's GrouP! 

Ellen Bravo' . 

9 to 5, National Association of Working Women 

Milwaukee, WISCOnsin . ' , 

(414) 274-0928 . ,. ' 

JOCelyn Frye 
Women's Legal Defense FUnd 
Washington, D.C. 
(202) 98&.2600 " 

' '.. ;' 

l\{artha Da.vis . 
NO"'· L::gal Defense & Education F'und 
New York, New York 
(212) 925-6635 

. .,., 
'. 

" 

;. 

MelissaJosephs 
,Women Employed Institute 
Chicago, Dlinois . 
(312) 782-3902 ' 

." 

, i 

. 
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• Fair Work Campaign 

Maurice Emsc:llem 
.···Fair \Vork Campaign 

C\0 National Employment Law Project 
· New York, New York . . 

(212) 285:-3025; ext. 106 

-Labor Unions 

Marc Baldwin 

AFL-CIO, Policy Dept. 


. ' Washington, D.C. 

(202)637.5202 


Marie ~forirad 


AFSCME, Policy Dept. 

· Washington, D.C. 

(202) 429~1155 

· Carol Golubock . 

SEW, Legal Dept . 


.. Washington, D.C. 

(202) 898·3454 

. - .Low-'Vage &lmmigrmt Worker Organizations 

Roy Hong . 
Korean Immigrant Workers Advocates 
ws Angcles, California 
(213) 738-9050. . 

MauriceEmsellcm I 

National Employmc=nt Law Project 
New York, New York 

. (212) 285-3025, ext. 106 

I.' . 
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. 'Wc:lfare Advocacy Groups• 	 .i 

! 

i 
Henry Freedman 
The Wc:lfare Law Center 
New York, New York 
\212) 633·6967 

;, 
r 

SteveSavner 

Center for Law & Social Polky : 

WashingtOn, p.C. ; 

(202) S2S·5118 	 : 

; . 

Cindy !vlann\Steve Berg 
. ' Center· for Budget & Policy Priorities 

Washington, D.C. 
(202)4OS.1080 

• . Workfare Organizing Groups, ' 

JohnKest 
ACORN 
Brooklyn, New York 
(718) 693-6700 . 

Benjamin Dolchin 
'vVEP Workers Together! 
c\o FIfth Avenue Committee 

. (718) 857.2990, ext.1S 

., 
I 
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All IDA VIT 

STATEOFNEWYORK . ) 
ss. , 

COUNTY OF NEW YORK) . 

BRENDA STEWART, being duly sworn, depOses and says: 
. , 

1. J am 48 years old'and live 'With my 2 SOIlS, ages 19 aud 16, at .934 CmoUStteet, , 

Brooklyn, New York 11225: 

.. 2. I submit this affidavit in ~port ofplaiDti:ffs' motion for'class ~catioD, 

3. M)' family :receives Aid to Families with Depend. Chil~ ("APDCj and 

Food S1ampS from respondent HAMMONS tbroup lDeomc suppOrt ("ISj Carre: N67,uncicr' , . 
, , 

~ Dumber 2499916-1. I cUmznly receive S28~.OO semi-monthly AFDC and S2721monthiD 

foodswnpS. 

4. Before May 1996, ~y husbaDd was.on my budset. When he was on the budget, 

, we were receiving 5331.00,semi-monthly _ S333/moDth in food stamps~
, .. . . \ . 

S. ,I have becu receiVing public assistaDce since 1992, wb= I was laidoff'from ajob 
. , , " ' '. . 

, with Wild.cat Services, a commUDity orgaDizatiOD, where I had been employe.9 for 2 years. 

6. In June, 1994. respondent HA.MM~NS sent me anouce of appointment ciirectiDa ' 

me to report to' the Office ofEmploymentsen;ces.l~ at 109 East 16th Street, New York. 

New Ycrk. I reportc4 at the time md date scheduled. I 'had a brief cti~on about my goals for ' , .. 
. , 

future employment 'With ~~ve ofrespondent HAMM~NS. The repres=tative for 


responcleDt HAMMONS advised me I wouJc! have to participate in tile WOIk Experience 


'Proaram ('-WEPj20 hours a Week (4 ho~daYt S dayslweek). He told me to report to the 


DeparlmeJlt ofSocial Services, Livinpton IS Omter (1172) at 98 ~ush AVCDUC, BrOoklyn. 


New York. 11217, 'Where 1Would do clerical work. A ,cqpy ,ot'the Am~t lDformaUon 


S,~.ry he &ave' me jJ'attache4 h~ as :ExhlbitA., . 


-:-0" ..........--- '•. , . __I_.,_-IV-..,...........-----.,.:..,....-,.... '~ .. 
, ....~,,':"'--. ~ -.~ ......; . .,...--.~ 



, ",' 

7. Noone ever advised me how my hours ofWEPparticipatiOD ~ calculated. 
, . 

8. At the LiYinptOD IS Center, ~drey BrOw, the WEP supcniaor, asigned me to 


an Undercare Group iJi· the Income.Support Center" The Undercare Assistant, Oflice Manager 


assigned me to doclerlcal work. My respollSlDilities included compiliDa information for various 

i 

reports, whieh involves tallyins the DUmbIl' ofcues procesaed each day by the cuew~ I 


was I1so responsible for 'filing papers, answering the phone, aDd proce.asing incoming 8Dd 

" .".' 

- outsoin, mail. 
.... 

9. My work respoD.Sibilitiea asi.;WEP participant woro equiValelitto that ofa City 


employee with the title "Of!ice Aide llI". 


10. In 1995, tho ofIiee ma.naaer clumaed my duties as • WE!' participant I was to 


campUe iD!otmatiOD for various, reports, bUt,011 'bebl1fofmany more caseworkers.. 


11. . In AUpt 'I99S'I heard hm:co-workers that then were job opadDp for clerkJ at- . 

IS Centers. 1 spoke to the dee ma.naser about my applyiDa for ODe ofthese PO~OI1l, anci she 

told me my name had been,submitted. ,I abo read a memo to dire'ctors otIS Carters asking for' . . 

lists ofpotcnlial appliQ.nu: A copy ofthat memo is attached hereto as Exhibit B. I was DDt 

hired. ' 

12.' Instead, I t:rIined the person ~o was hired for the clerk position in my office. ,She' 

then took over the responsibilitY for comPilinsinfonnation fOr lome ofthe reports I had been 

doma. 

13. ID Iamwy 1996 I received a'letter !'om a representative ofrespondent 

HAMMONS. advisina me myhoW'l ofW£P panidpatioD were mcreased to 70 hours fIWIlY two 

weeks. A copy ofthat teuer is aulcbedheteto u Exhibit C. ~. result, I that worked at the 

Livingston IS center from 9 AM to ,5 ~ Sdays a week. with ODe hour for hJDcb, for a total of 
, ; I ... 

3.5 houra a week: 

,..... .Ito... ... . ........' 


http:appliQ.nu


14. 'In the spring of 1996, I weDt ,to the aiD.th floor of2S0 Church Street, the' 

. headquarters of the New Yark. CitY Hum.an ~esources Adminjstration ('~HR.A"), where I spoke 

.' with a Ms. Nelly perez. about the hiring proCedw-e at HRA. She tOld ~e that the agency chose 

l . 

names submitted according to the prio,rity mat the ISC diredOrs placed them in. She exPlained. ,. '. 

that the agency bad not g~ttezi to my IIImC on the llstand that I \\'Quld have to wait. . A1Wi that, I 

asked two staffmCl:!'lbers at the LivingstOn I,SC to write letters ofrecommenaation.for me to ",.' 

speed alOtlI the hirln& process. A r:apy oftbe two recommeadati0l11,ettcn I received are attached 
,. . 

hemo IS Exhibit D. ~ June 1996. I recei~ from the Director ancl Deputy Director ofthe 

Livinpton ISC a Certificate ofAppreciationfqr outstandmgachievemcut. :Acowofthat· 
. i 

certUicate is attached hereto IS Exhibit E. . ' 

. 1 S. Although my famiiy's buc1aet was ~uced in May 1996 to reflect to removal of" 

my husband from· thc. buc1aet. my work homs not fed.uced at that time.: My WEP supervisor•. ~. 
. . , '. 

Audrey Bro~ told me I need to wait until my caSc:was recIUsified to reflect my husbaDd's 
• f • ' " ., : 

absence from the household to see ifmy hours would be ieduced. 
. , 

16. 'Ifthe work.I was perIo~ at that'Cime ~ been done by a paid City employee, 

it would have been compensatCci at a si&niftcantly hiaher rate. on lmonnation and belief, an 

Office Aidc mwould be paid no less than·$S.SQ an ho~.. ' 

17.' As I'Was working in essCutillly the sam~ position for approximately two years,' it 

·seemed u.nlikcly1hat my WEP assignment Would lead to fbll-time'employmcntwith the City. 
. .:,' 

. 18. Ifmyhoms of."WEP participation bad beCn reduced, I could have taken ~frcsher 

counes ill compuu:zs and sought emPloyment in that .field. ,I toOk sevr.ral computer courses in 

the past mel did very "ell in them, includiDa bemg the sIlutatoriaD of1I1Y e1a.ss at Cro'IND 
• < '., , 

Business lAstitute. 

19. Since 1wu lequired to be at work froiD 9 AM to S PM. Sdays a week. it was 
, '.: .' 

extiemely diftleult for me to pursue other employmelrt oppommitie.s. .. 

. .

http:than�$S.SQ


20. On or about August 12, 1996, I was told that my name had been removed from 
. . 

the WEP roster at the Livingston ISC. ~ooDe at the center or at' OES was able to explain to me 

why my name had been removed. ,A.su~rat OES told me that'I would get a letter from the 


. BEOIN program, but he did Dot tell me 
. 

what the lctler would say and he did not know 
. 

when I 

, .. 	 . 

, 	 .. 
" would gctthe letter. 

,21. : III November 1996, I received a letter c:alliua me in to the BEGIN program OD 

November 25.· I went to the November 2.5 appoiDtment at the W'illouPbyBEGIN Center· where 
, ' 

'. 

I was reassigned to 'WEP. this time at the DeparImeDt ofHeal1h. ,I was eiven a referralfon:n'for 

, tbatassignment which iDfonned me that I was to work40 hours every two weeks. A copy of that 

referral form is attached hereto as Exhibit F. ; I ~ ncvc:r told how the 40 hourSwU calculated, . 

, and no one I spoke to about my assiaament ~entiOJ1ed wbai WIle !ate,was ~ to determ.me the . 
. (' . .' . . '... ~ 

Dumber ofbours I was to wark. ,.I 

. 22. ,1fI do not participate in the H~th·Department~assis=nCD~ I could be, 

subjected to asanction reducing mybenefits: My grant is currently DOt enoup to' pay all olmy 

" bills. On the-other hand. ifI ge to work to avoid a sanction. I Would be wOrlans at'least part of 

the time for the City for free. 
. . \ " 	 ," 

. 23. ' 'I object to beiDg assigned withoutbeing mId wh&t the Labor,DCpanment's , 

,	dctenninaticm. ofthe prevailma wage t* is for this DeW issilnment. Also. I am currently 


ccmtesUng myassilDJiJent thfouah ~ administrative p~ aD grotmds 1iDre~ to tbis suit. 

, ' , .. , ~, 	 . . . 

, 	 ,'. 

24." No prior applic:a1icm hu bea:&' made for the rcliefzeqUested herein. 

, ,WHEREf~ it is respcctfUUy ~ that the CoUrt ar8nt the tcllef souahi harein. 
. , , 	 ~ .;. ' 

. 	 , 

.... ~.~ . 

. BR.END~', 

! . 
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.' 'i. 

. " 

.Statement by 
RALPH TRICOCHE 

.1 

WEPWorker 
.;,.. 

. Submitted to ' 


. The Council of the City of New Y~rk 


Joint Hearing of the Committee on Parks, Recreation, 

Cultural Affairs and' International Intergroup Relations and' 


the Committee on General Welfare 


. Dece~ber 12, 1996 

i 

. "Oversight ofthe Parks Department Use 'of ~ 
'. ." , 

.Work Experience Program (WEP) Workers" . 

I 

. ,j 

, 
; .. 
I . 

. , 
I 



. 


.. 


Good a1ternoon. my name is Ralph Trioche.: I live In Astoria. Queens and I was a 
..• "'.11...'.'.;, .. ~'. ' 

participantin the Work Experience ProgramfromAugust through November of 1996. 


My first WEP assignmen~ was in Astoria par~ in Queens. I was there fo.r two weeks 


befor~·1 ~as transferred to my own site, Athens Square Park. Athens.Square i~ ~ . 

.playground park in Queens. I was responsible for taking care of this park with one 


other WEP worker. 

When I arrived at Astoria Park, I r~eived ~o instruction·or training to do myjob~ I ~vas 

handed 'a rake and told to rake leaves.. When I move~ to Athens' p~rk.1 was dropped .. 

. . off by the supervisor and told to keep the: park clean. ·The supervisor said, when he 

came by he wanted to see the park clean: I wasn't told I would beplcking·up feces·or 

how to deal with bloody needles. 

As the person responsible for the park. I did things like paint, clean bathrooms. and 

pick up trash. People who used the ·park's bathrooms sometimes left feces on the· 
. ..' .". ':'. . 

floor, which I had to clean up.. When I did painting; I ha,d to scrape old paint off and i 
. . 

ha.d no way of knowing what was In the paint chips that were flying Into my nose and . . 

mouth. At no time was I issued protective geatto do these things. I was notprovided 

. a mask or rubber gloves to do any of thEtse lops" I believe, I was entitled to a uniform of 

some kind including pants. shirt and jacket. When', went to work, I had to wear my 

. own clotnes which were ruined by the work I did. I received no extra money from 

welfare to buy clothes .to do my WEP job. 
, " ' ! 

In doing my job. I picked up garbage a~ anything that people left in the park. I picked 

up bloody needles, pampers, kotex1 dirty clothing, broken glaSs and feces, I received 

no training as to how to pick these· things up. and no ~rotectlve equipment. The only 

personal'protective equipme'nt I. ever ,received 'was the one pair of gloves. I never 



i 

• 
, learned about any hazardous material. ,biological or chemical. virus or bacteria'that I 

may' have been exposed to by coming into 90ntact with blood,or feces. 

, ' 
, , 

In dOing my WEP jOb, I ran the same risk as the, Sanitation worker who recently died '.' 


dOing his daily routine when a jug of acid t~at was left out for curbside pick up. 


exploded in his tace. If I had been hurt doing the ~ame type of daily routine, picking up 


some unknown hazardous material that had been left in the park. my story never 


would have made it In the paper. And I wouldn't have even received a decent burial. ,j' 


J had no chance of getting a real job with the Parks Department 1did the same job that' 


city workers used 'to' do, except I did' it for slave wages. The WEP program is about 

, ' 

exploitation. It's about indentured servitude with no chance for advancement or 
.' " 

independence for obtaining a real job. 

' . 

. ' I f 

I ' 

.' ; . 

, I 
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