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Effect of Minimum Wage Increase on Cost of Workfare Programs ?Lg

Talklng Pomts

There is one addmonal concern that we should be mindful of, as weé consider
what level of increase to propose in the minimum wage. As you know,
Republicans. made a concerted effort last year to roll back labor protections
for those on workfare Many Governors supported this effort, arguing they
could not afford to pay the minimum wage for workfare jobs.

A larger minimum wage increase will add to the pressure that Governors feel
on this issue.

So far, we have beaten back thé Republicans’ efforts, and persuaded
Democratic Governors not to ally themselves with Republican Governors on
this issue. However, some Democratic Governors remain very concerned
about this issue. Their support of Repub[tcan proposals would give that
effort new momentum :

Background

In May, the Labor Department ruled that most workfare programs are subject
‘to the Fair Labor Standards Act and other labor protections, including
- payment of the minimum wage.

Governors have complained loudly that the DOL ruling severly hampers their
ability to establish work pregrams for welfare recipients. ‘The law requires
states to put 50% of their welfare recipients to work by the year 2002, or
face penalties. Welfare benefits are not high enough in some states to

" support payment of the minimum wage for 20 or 30 hours a week.

DOL’s ruling led the Republican leadership in Congress to seek to roll back
current law labor protections for workfare jobs. We were able to hold the
line and stop these efforts but we can expect the i issue to re- emerge ‘this
year.

Any minimum wage increase will increase the number of states whose _
welfare benefits are not large enough to fund a minimum wage workfare job.
As the size of the minimum wage increase goes up, so do the number of
states with prob[ems :

States Whose Welfare Beneflts Can’t Support a Mlmmum Wage Workfare Job

Minimum Wage Families of 2 Families of 3
‘Current Minimum Wage 8 states No states
Increase of 50 cents .15 states . 1 state
{$5.65)
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“Increase of $1 ($6.15)

21 states -

2 states

| 9 states

| Increase of $2 ($7.15) .

| 36 states
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-States With Problems in 2001 (aséumes 20 hours of work per week)

Factors in rough food stamp cost of living increase in 2001

Families of 2

Families of 3
(average family
size)

Families of 4

Current 8 states No states (Miss.’s | No states
Minimum ‘ : problem
Wage -- disappears by
$5.15 2001 because of
' increase in food

' : ‘ stamp allotment L
Year 2001 24 states 4 states | No states
minimum | ' '
wage: $6.20

Recall that the number of hours of work required per week increases from 20 hours

in 1997 and 1998 to 25 hours in 1999, and 30 hours in 2000 and thereafter.

However, the increase from 20 to 30 hours can be in the form of training directly
related to employment, so it is possible to argue that 20 hours is the more useful

reference point. But below is the 30 hour chart.

States With Problems in 2001 {assumes 30 hours of work per wéek) -

Factars in rough food stamp.cost of

Farﬁilies of 2

living increase in 2001

Families of 3

(average family

‘Families of 4 |

Year 2001 48 states
minimum wage: |-
$6.20

| size)
Current ' 38 states - 14 states 2 states
Minimum Wage
-- $5.15 _
36 states 12 states




Department Of The Treasury

Office of Tax Legislative! Counsel

1500 Pennsylvania Aveque, N.W.
Washington, D.C. 20220

February 13, 1998

To: Diana Fortuﬁa
Fax:  456-7431 |
Numbé‘r of pages (including this cpversheet): 8
From: Paul Crispine |
Tel; 202/622-0224.
Fax: 202/622-8260

Comments: Attached is the fatest-draft of the workfare notice. If you have any
- questions, please call me. Thanks.

, .
: P ATEES- R : ‘
R ATCLITRLY R P .
Y B ) 4 A \

™

ENTITY. TO WHOM IT IS ADDRESSED AND. MAY: CONTAIN INFORMATION THAT IS
PRIVILEGRED. CONFIDENTIAL, AND/OR' RESTRICTED AS TO OR EXEMPT FROM
DISCLOSURE UNDER APPLICABLE LAWS, If the recipu:nt of this message is not the addrescee
(i.e. the intended recipien), you are"hereby notified that you shauld not read this document and that
any dissemination, distribution, or copying of this commumcation except insofar as.is necessary lo
deliver ths document to the interded recipient, Is stricdy prohitisited. If you have received this
corumunication in ¢rror, please notify the sender immediately by telephone, and you will be provided
further instructions about the return or desu‘ucuon of this document. Thank you.
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Draft¢ Date: 02/13/98

Parc ITI Procedural,

Administrative,

Treatment of Certain Payments Received a

for Needy Families (TANF)

Notice 98-,

PURPOSE

Cont.

a

DRAFT

rol Numbar: RR-109108-97

nd Miscellansous

g Temporary Assistance

This notice addresses the federal income and employment tax

consequences of payments received by individuals with respect to

certain work activities performed in state programg under part A

of title IV of the Social Security Act,
Personal Responsibilitcy and Work Opportu

of 1996 (PRWORA), Pub. L. No. 104-183, 1

1996] The notice sets

(TANF payments) .
under which TANF payments will not be- L

income, or wages for federal income and

The Treasury Department and the Internal

~¢ated az income,

as amended by the

inity Reconciliation Act
lﬁ Stat. 2105 (August 22,
forth certain ceonditions
earned .

employment taxX purposes.

Revenue Service intend

to lssue regulations that will address t

employment tax consequencea of TANF payments..

he federal income and

The regulations to

|
be 1ssued w1ll be effective as of the date of this notice.

Pending issuarnce of.these regulatioﬁs,'
notice apply.

SCOPE

the previsions ef thisg

This notice addresses only the treatment of TANF payments

under certain income and employment tax

provisions of the
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Internal Revenue Code. No implication is intended as to the
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treatment or effect of such payments or as to whether an
enployment relationship‘exists under any|other provision of law,
including the Fair Labor Standards Act and other federal and
state employment laws.
BACKGROUND

Congress reformed the welfare gystem through the enactment
of PRWORA, whiqh replaced Aid to Families with Dependent Children
{AFDC) with Temﬁorary Assistance for Needy Familieg. AFDC

regquired recipients to perform some work|activities in order to

continue Lo receive public:assistance. TANF provides states with
more flexibilify than they had under AFDC to determine basic
eligibility rules and benefit amounts. TANF also reguires that
specified percentages of recipients engaged in work activities
aﬁd imposes penalties on the states fér non-gompliance with that
regulrement .

For purposes of TANF. the term "work activities" is defined
under $407(d) of the Social Security Act as:

(1) unsubsidized employment;

(2)_ng?ﬁaized,private-sector employment ;
..{iﬁﬁghbéiaii¢d public sector employment;
. | {4) work expérience.(including work associated with the
refurbishing of §ﬁbli¢1y assisted housing) if-sufficie;t‘pri#ate
'sector employment is not-available;

(5} on-the-job training;

- (6) job search and job readiness assistance;
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(7) community service programs;
{8} vocational educaticnal training (not to excmed 12 months

with respect to any individual};

(9) job skills training directly related to employment;

(10) educétion directly related to employment, in the céseb
of a recipient who has not received a hi%h gchool diploma or a
certificate of high school equivalency; -

| (11} satiafactory attendance at secondary échool or in a

course of study léading to a certificate of geﬁeral equivalence,
in the case of a recipient who has not completed secondary school
or_received such a certificate; and

{12) the provision of child care services to an individual
‘who is participating in a community serJice program.
42 U.5.C. § 607(4d}.
TREATMENT OF TANF PAYMENTS
A In General.

Generally, the fedefal_income and employment tax

consequences of TANF payments are determined under the following

analysis.
Disbuyggménts by a governmental unit that are made to an
indiviaﬁéiJhﬁééQ‘a‘legiélatively provided social benefit program

for the promotion of the general welfare, and that are not made

-

basicallylfor services rendered, are excludable from the

individual's gross income and are not treated as wages for

- employment tax purposes, even if the recipient is required to

perform certain activities to remain eligible for such payments.
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Similarly, payments made other than as employee compensation or

....4...'

as @arnings from SElfwemployment are'not‘eafned income for Earned
Income Tax Credit'(EIci purposea. If, however, taking into
account all tne facts and cifcumstances, éuch payments by a
governmental unit are basically compensation for services

rendered, then the payments are includible in the individual's

‘gross income and are treated as wages for empleyment tax

purposes. Similarly, payments made as employee compensation or
as earnings from self-employment generally are treated as earned
income for EIC purposes (but sée § 32(¢c)(2) (B} (v) of the Internal
Revenue Code, dizcussed below) .
| Section 32(c) (2) (B) (v) (as added by|§ 1085(c) of the

Taxpayer Relief Act of 1997, Pub. L. No.|105-34, 111 Stat. 788

{August S, 1997), and effective for taxable years beginning after

December 31, 1997) provides that earned income for EIC purposes

‘does not include amounts received for *service performed in work

activities as defined in paragraph (4} or (7) of section 407(d)
6f the Social Security Act to which the Taxpayer is assigned
under any State program under part A of title IV of such Act, but
only to'thgégitent such amount is subsidized under such State

prograti

E. application of facts and gircumstanc an 18 L tain
TANF payments. , ' o - '

Due to the fiexibility TANF affords states to determine
basic eligibility rules and benefit amounts, TANF payments may be
made both for the promotion of the general welfare and as

compensation for services. In these cases, it is extremely
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difficult to characterize the basic purpose of the payments. It
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is alsc not practically feasible té determine the relative
proporticn each purpose represente of the payment.

In many cases, however, TANF payments are received in lieuy
of (and generally in amougts no greater than) payments ﬁhe
individual‘formerly received or wculd have received undexr AFDC
based upon the individual's personal and] family subsiétenee. |
reguirements. In these cases, the primary measure of the amount
received is the personal or family need of the individual
recipient rather than the value of any services performed, and
thus, the payments are moré in the nature of a payment for the
promotion of the genéral welfare than a payment for services
rendered; These cases typically share, and can be identified by,
common characteristics. _

Accordingly, in céses where the following three qonditions

are satisfied, TANF payments will not be| includible in an

individual's gross income, treated aslearned incamelfor EIC
purposes, or tfeated as wages for employment tax purposes (the
federal income and employment tax treatment of TANF payment that
do not satisfy each of the following three cenditions is
determmngdlﬁﬁder-the general analysis described in paragraph (&)

above) :

(1) The only payments received by the individual With

respect to the work activity are received directly from the state
or local welfare agency (for this purpose, an entity with which a

state or local welfare agency contracts |[to administer the state
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TANF pregram on behalf of the state will|be treated as the state

or lecal welfare agencyl;

{2} The only payments received by tke individual with
‘respect to the work activity are funded entirely under TANF
{(including any payments with reapeét to gualified state
aexpenditures {as defined in § 409 (a) (7) (B) (i) of-the Social
Security Act)) and the Food Stamp Act- of| 1977; and

{3) The number of hours the individhal may engage in the
work activity is limited by federal or state welfare laws or the
size of the individual's payment divided‘by the fedefal oY sﬁate
minlmum wage.

REQUEST FOR COMMENTS

The Treasury Department and the Seryvice. invite comments on

this notice and on the future regulations. In particular,
comments are requested on the three coﬁgitions set forth in the
"Treatment of Workfare Payments".section of this notice. Written
comments should be submitted by April i. 1998. An coriginal and

eight copies of written comments should be sent to:

Internal Revenue Service

‘@i%m -~ Chose 40 sef hours
v (o) [deks wel{pes Jae, -
_(%,ﬁw’an‘l [ wryt 7 Yo ﬁwws)
ﬁMkﬂma'-cwk%ugM bﬂ@ﬁiv
bJ%uﬁif or Skt u‘é lawnr=
e A9 Py mopa
L) Cjﬂ?ﬂ{'(h:nw -7 (’W'{W

‘ ' mhmfﬂwv\ T T
or hand dellvered between the hours of 8 a.m. and 5 m. t

Attn: - CC:DOM:CORP:R

Jug;_ " "Room 5228 {(IT&A:Br2)

P.O. Box 7604

Ben Franklin Statlon

Washington, DC 20044.

Courier' s Desk
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Internal Revenues Service
Attn: ccbeM:CORP;R (No£i¢e'9a- }
Room 5228 (IT&A:Br2)
1111 Cénstitution Avenue, NW
Washington, D.C.
Alternatively, taxpayers may submit comments electronically via
the Internet by selecting the “Tax Regs‘.option on the IRS Home
Page, or by submitting comments directly to:
http://www.irs.ustreas.gov/prod/tax_regs/comments.html (the IRS
internet site}. All comments Qill be: aTailable for pubiic
inspection and copying in their entiret?.
?URTHER INFORMATION
For further information, contactAMr. Edwin B. Cleverdén at
(202} 622-4920 regarding the inccme tax|issues in this notice and
Ms. Jean Casey ath(202) £22-6060 regarding the EIC and employment

fax issues in this notice (not toll-free calls).



http://www.irs.ustreas.gov/prod/tax

m———;

W\ .&af "77"‘"‘" U-_ o | ,l|T..HE"-'WH|_TEZ HOUSE.

oo o copq e hewat T




_LH - .- [ - - " - : '

MG-13-97 WED 1458 ]

j| Staveor DeLawape -
{1 GFFicE OF THE GOVERNOR _
| THOMAS R. CARRER r 4’ . |
. Advenson ‘_V ‘

13,1987 o
~ The Honorable Pedro J. Rossello | . _ "Q\{ “ma /-D\ A
. LaFortaleza, Box 82 o - i e Craxios
Governor’ Office. | N I EVL o an W i |44
San Juan, Puerto Rico 00901 - | e |an. e Nuole Qund sour
- \ ‘M\ INPRNS Ut - b achicilien v
Dea.rGavc:pp(mno. ? w%ﬂ& TR RS
. . |
As you may be aware, a- handful of individual govemors, including Governor Chiles 1

and myself, pushed hagd last monih for targeted rclic:f {rom the application of certain Iabor @~
and tax laws to our state-run com{hpgity work cxper'}cncé' programs. While we agree with-the.’-'fLJ M.I:'
President that people in these positions should be paid the minimum wage, we are very w~t~T" b

~concerned about the possible application of payroll taxes and the impact the minimum wage ¢4 0
calculation will have on our ab‘i.liguto meet federally mandated work requirements, Despite e,

our intensive efforts, we were le w broker a last minute deal between conferees before €5 ¢ -
the buidget negotiations were ﬁn qxztad. , S a e e
For many states with cominunity work experience progrars, having 1o apply payroll CL,,"E?V,_“_".%
taxes to the welfare benefit wiﬂ:;:?sa a financial burc%m, as well 23 an administrative burden,
| on those states and on nonprofits that offer work experience positions. In Delaware, for
example, we estimate that the cosl w0 the stte for FI(}.‘!—A and payroll tax ¢ontributions alone .
would be $1.7 milllion annually with full implementation of our workfare program. In
addition, many states will find it difficult to mest the federally mandated work requirements
if they are not permiitted to count pther activities. It should be noted that states thatare .
sanctioned not only will lose a percentage of their TANF graot, but will be required to make
~up the difference with state funds! In Delaware, state law requires that we pay community
. ( work experieacs participants the Minimum wage; howsver, we are fortunate ta have s waiver

- along with several other statas -Rhat allows work experience paricipants to engage in job

serch to meet work requirements. This is an aption that should be affarded 1o all states,

TATNALL BULDING CARVEL BTATE CFFICE BLOG.

e mae pme |

DOVER, DELAWARE 19901 WILMINGTON, GELAWARE 10881
{302 728 4101 (362) 577 - 3210 .

FAX (302) 799 - 2778 FaX (34 572-3118
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‘At our recent NGA meeting, we had the opportunity to address the broader Issue in
two forums: in a governars-only work session on Tuesdsy, and st the closing Executive
Coramittee meeting. In addition, personaﬂy raised this issue there with the Prcs;dent. asl

~ know others did, and received anlindication that thenl: might be room for a remedy, -
- particularly in the area of the application of tax laws !o work experience programs. In

subsequent telephone discussiond with Bruce Reed, Wh:te House domestic policy adviser,
and key conferees Reprcscma.uvjx E. Clay Shaw and Sandy Levin, we came very closc 10

. reaching agreement on a targeted exempnon that would have provided states with zelief from
. FICA, FUTA, and EITC for work experience plncem:nts Howgver, those last minute

negotiations ultimately failed guse of coneezns !hat the Republican leadership raised over

. one-of two additional promlom Desmocratic confarm wanted included in exchange for
‘the tax law exemptions. A prowaan. acceptable to ﬂm Republicans, would have capped a1 25

percent the amount of the pew $3 billicn wolfu:-to-work _grant-that could be used for
workfare placements, A second | ble provmon called for spocuﬁc legal remedies for
gender discrimination to all TANF and welfm-tn-worlr. grant racipionts. Although we

uftimately were unabie to get a rémedy, reflective oftho concerns of most governors,
nclude : fativg
Shaw and Bmcc Reed 1575 - i en Congress returns ph Scptemba

I
Gwan this potential opptﬁ‘\uuty, Governor Vomovxch and I suggestcd atthe
Executive Committee maeting on July 30, that NGA g0 to work now to develop a cansensus

_and attempt to adopt an interim policy on this issus. As a starting point, 1 sugnm tha: we n-y
* 1o reach consensus on the follo s points a.s a basis|for such s policy: \

'+ Support the Deptrtnﬁ:ent of Lahor's ﬁndmg with mpcct ta the application of
"~ the minimum wage 1o work experisnee Placements. States would not be
allowed to require wotk experience pubc:pmls to "“work” beyond the hours
_detcmmadbythsmﬂunumwagecdeulmon. 'I‘huwuthcpolicy wnder the
Commuunity Work E:cpcnence Program (JOBS Title) of the I-'a:mly Suppon Act.
Specu'y Ihnt the maxunum hours of pmzczpauon in wotk experience and .
i be determined hyl dividing benefits by the minimum -
ion wil mclude cash assistance and food stamps.
Cwrently, only statesithat operate a .rimpuﬁcd faod Stamp program can count
ﬂ:aod Stamps a3 part of tha calculanon. ' : .

* AIlow states to combine activities £ meet the hourly paruupauon -
. requirements. Statssiwould be allowed to combine hewws from job search and job
roadiness activitics, ba.uc skills cducntxon’. vocational educational tmmng. job
- akills twining, and hxgh school or GED completion to meet the work requirement.

R Y
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s Clarify that mdmd als engaged in work axpenence and communlty service
are not employees and paymaent is not componuhon for services perforined,
This was the policy upder the Cummumty Work Experience Program (JOBS
Title) of the Family S pport Act. This appmach would exempt individuals
engaged in work experience from FICA and FUTA. The budger reconciliation 1ax
bill made work axpc;[nce _parﬂci‘mnz.‘.‘ Ineb‘gible fo receive the ,EJTC

1 reahze that this is & tough, potentially di\uswc issue. It is nonetheless one that we
nsed to work hard to rexolve in. order to meximize th- sumber of welfare racipicnty who will
“be gble to pasticipate in community work programs, lwh:la reducing the likelihood that states
" will be penalized for falliog to pet work participation requiréments. [ need your helpto

develop an approach that will s the concerns. af all states. I will phons you by August

© 22 to ask you whether the three | d.points. outhncd above are acceptable 10 you and your .

' state. In the interim, I encourage you w discuss the mpltcauona for your state of this new

federal policy, as well as the alteinative outlined ahave, so that owr eonvorsation will be most _

productive. - | S
o Lo 'jsméérly,. 3
‘?/M"';dw '-;c
- ‘ & . \’Ihumn:R. ca.rper

§ ‘ ' | Governor
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DRAFT 9/9 8:00 p.m.
House Ways and Means Welfare Proposal
{based on 9/8 verbal reports)

Talking Points U)&l/

The proposal would undermine welfare reform by weaking the welfare law’s
work requirements.

Welfare recipients could be required to work just a few hours a week, instead
of the 20 hours now required and 30 hour required by the year 2000,

The proposal would create a loophole making publicly-run workfare programs
more attractive than private jobs. Welfare recipients in workfare wouldn’t
have to do real work for 20 or 30 hours a week -- many of those hours could
be filled with non-work activities such as job search, job readiness, and
vocational education.

Welfare recipients receiving child support payments would be able to work
even fewer hours, because those support payments retained by the state to
repay taxpayers for welfare costs could not be used for salaries for workfare
participants. A $100 child support payment retained by the state could
lower the work requirement by nearly 20 hours per maonth.

States say they need flexibility to make welfare reform work. We say they
already have it. Because they receive a welfare block grant with few
restrictions, states can shift the $3 to $4 billion a year savings from falling

~welfare caseloads into workfare programs and still come out ahead. At the
.same time, states can count both TANF and food stamp benefits as wages.

With this flexibility, states that choose to put people in workfare rather than
private sector jobs will be able pay the minimum wage for 20 to 30 hours a
week.

Options

Option #1: Retain the tough but fair work rates in current law.

Option #2: Retain the tough but fair work rates in current law, but do not
allow states to use child support they retain as payment for wages (states
would have to fill the gap with other funds).

Option #3: Retain current law for work up to 20 hours a week {only a
minimum of 20 hours of work as now defined would count}; allow additional
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job search, etc., for hours of work above 20 hours per week. States could
count child support payments to pay wages for up to 20 hours per week.
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Current Law

What Counts as Work

The following are the work activities always permitted under the welfare law:

RN, W=

Unsubsidized employment

Subsidized private sector employment

Subsidized public sector employment

Work experience

On-the-job training _

The first 6 weeks of job search and job readiness assistance
Community service programs

The first 12 months of vocational educational training

Providing child care for someone ina community service program

The following are additional work activities that can be counted from 20 to 30
hours a week:

—

Job skills training _directlyl related to employment;
For those with ne high school diploma, high school attendance, GED study,
or education directly related to employment

Questions

What is the practical difference between a subsidized public sector job and
wark experience? Between these and community service programs? s there
a grey area between them? What are some examples of subsidized public
sector jobs?

Are any states creating “private sector work experience,” or private
workfare? We have heard reports that Chio is doing so. How does money
flow in.such a situation? Who pays the worker? Whom does the state pay?
Whom does the company pay? '

How does this differ from subsidized private employment? Subsidized public
employment? ' '

If workfare is exempted from FICA, would that create an incentive for
business to shift to private workfare instead of subsidized/unsubsidized jobs?

What is the difference between work experience and community service
programs? What are real life examples of the differences?
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4, Do some of these shifting realities make it advisable that we define some of
these terms in the regulation? Does HHS's draft reg address these questions
in any way? :
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Child Suppon;t Enforcement

The proposed child support provision coupled with the proposal’s “maximium

hours” provision would weaken the welfare law’s work rates even further. For

example, let’s consider a welfare recipient receiving $300 a month in TANF, $100

a month in food stamps, and $50 a month in child support which the state
“retains” to offset welfare costs.

Under current law that welfare recipient would have to work the minimum 80 hours
a month. If the state put that person in workfare slot at the minimum wage, the
state would have to contribute an additional $12 a month in welfare funds to pay
the minimum wage for those 80 hours. Under the proposed provision reguiring only
as much work as the benefit level divided by the minimum wage (the so-called
“maximum hours” policy}, the person would have to work only 78 hours a month.
And if, in addition, the state was required to subtract retained child support
payments, the welfare recipient would have to work only 68 hours a month (see
chart A below).

Advocates say that custodial parents shouldn't have to “work off their child
~support.” This argument assumes that a parent on welfare is entitled to all her
child support; in fact, there’s a long history of the government requiring families to
give up that right in order to receive welfare. It is true that if the “maximum hours”
policy were put into effect but the child support change was not made, a woman
getting the same amount of child support would have toc work more hours if the
state retained the payment than if it passed through the payment but reduced the
welfare grant to compensate {compare columns 1 and 3 of Chart C to the same
columns on Chart D). However, that “inequity” can be solved by sticking to
current 20 hour a week work rates. Another valid but rarely heard argument is that
allowing states to count child support as wages would undermine the principle of
the minimum wage.

Chart A: Work Effects of Child Support Policies

If state retains $50 child Current Law Maximum Maximum
support payments Hours Policy Hours Policy
' but no Child and Child
Support : Support
‘ Change Change
Monthly TANF bhenefit $300 $300 $300
Adjustment for Child Support | $0 $0 ' $(50)
Net Benefit Counted for $300 $300 $250
Work :
Food Stamps $100 $100 $100
Total $400 1 $400 $350
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Hours per month of work

80 hours

{State must
pay $5.15 x
80 or $412)

78 hours
{5400/
$5.15)

68 hours
{$350/
$5.156} .

Chart B: Work Required Under Current Law--20 hours Per Week Requirement in
Workfare for parents receiving $50/ month in child support payments

State State State State
Retains Retains, Passes Passes
Child adds to through Through
Support Benefit - Child
Payments Support
Payments
but
reduces
benefit
Maonthly TANF benefit $300 1 $300 $300 $300
Adjustment for Child Support | $0 $60 . $(b0} $50
Net Benefit Counted for $300 $3560 $250 $300
Work
Food Stamps $100 $100 $100 $100
Totai $400 $450 $350 $400
Amount Needed to Pay $412 $412 $412 $412
$5.15/hour for 80
hours/month
Excess amount {Shortfall} (12) 38 (62) (12)
Hours per month of work 80 80 80 80
required
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Chart C: Woark Required if "Maximum Hours" of Work Required in Workfare
Depends on Benefit/Minimum Wage and No Child Support Change

for parents receiving $50/month in child support payments

State State State State
Retains Retains, Passes Passes
Child adds to through Through
Support Benefit Child :
Payments Support
Payments
but
reduces
benefit
Monthly TANF benefit .$300 $300 $300 $300
Adjustment for Chitd Support | $0 $50 {$50) $50
Net Benefit Counted for $300 $350 $250 $300
Work '
Food Stamps $100 $100 $100 $100
Total $400 $450 $350 $400
Divided by Minimum Wage $5.15 $5.15 $5.15 $5.15
Maximum number of hours 78 hours 87 hours 68 hours 78 hours

per month of work required
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Chart D: Work' Required if "Maximum Hours"” of Work Required in Workfare
Depends on Benefit/Minimum Wage and Child Support Change

for parents receiving $50/ month in child support payments

per month required of work
required

State | State ~ State State
Retains Retains,  Passes Passes
Child adds to | through Through
Support Benefit Child
Payments Support
Paymenis
but
reduces
: benefit
Maonthly TANF benefit $300 $300 $300 $300
Adjustment for Child Support | {$50} $50 {$50) $50
Net Benefit Counted for $250 $350 $250 $300
Work .
Food Stamps $100 $100 $100 $100
Total $350 $450 $350 $400
Divided by Minimum Wage $5.15 $5.15 $5.15 $5.15
Maximum number of hours 68 hours 87 hours 68 hours 78 hours
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Options for Reaction to Shaw Minimum Wage/Workfare Proposal

W(L/ Wt\

1. Oppose proposalbwithout offering an alternative:
. Stress weakening of work requirements, with examples
. Point out that proposal raises serious questions about labor protections
{without offering potential fixes)
. Continue to state our openness to FICA/FUTA exemption
2. Oppose proposal; offer an alternative '
e 4 alternatives (see below) ,
. Call Democratic Governors asap to try to prevent defections to Shaw
3. Support or do not object to proposal; offer a number of technical suggestions
ASAP
via Tanner
» - Offer DOL fixes to ensure no negative implications for labor
protections
. Ensure narrow definition of community service; rule out private sector
workfare

. Other technical fixes
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Description of W&M compromise:

Defines maximum hours of work experience/community services, including
private sector warkfare (TANF + food stamps - child support collected).

I maximum hours calculation above falls short of law’s work requirements,
allows states to use any other work activity to reach work requirements --

job search, vocational education, training directly related to employment, and

education for those without a high school diploma. The current 6-week limit
on job search and 12-month limit on voc ed would be lifted for this purpose.

Exempts work experience and community service from FICA and FUTA.
{Defines those two work activities so broadly that it raises concern that it -
could encompass unsubsidized or subsidized jobs.) -

Stated intent is to preserve employee status, but DOL feels leqgislative
language does not make this clear. They are drafting potential fixes to this
problems in case we want them. Allows payment for work
experience/community service to be paid by welfare office instead of
“emplovyer.”

Faur Possible Alternatives

Alternative 1:

Agree only t‘o FICA/FUTA exemption and allowing welfare office to make

‘payment instead of employer (close to our July offer). -

Alternative 2:

No agreement to maximum hours calculation.

Give all states more flexibility in work activities over 20 hours per week {30
hours for two parent families). Current law already allows greater flexibility
over 20 hours {30 hours) by permitting job skills training directly related to
employment and education for those without a high school diploma. We
would go beyend that by permitting job search/job readiness beyond the 6
weeks currently allowed.

Exempt work experience/community service from FICA/FUTA, but stipulate .
that this does not apply to private sector workfare and that private sector
employers must pay FICA/FUTA on portion of wages they pay.

Do not weaken May Department of Labor ruling on employee status/worker
protections; make it an option for wage to continue to come from welfare
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~office, not employer. .
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Alternatwe 3:

Similar to Alternatlve 2, but work off of Ways and Means * ‘maximum hours”
structure. (This approach was suggested by Stenholm.}) No change below

20 hours {or 30 for two parent families), but for those states whose benefits

. can’t support the requrred number of hours above 20 (or 30) hours, permit

job search/job placement with no 6 week limit. This alternative would not
permit vocational education in excess of 12 months above 20 (or 30) hours

per week as would the Ways and Means proposal.

Exerhpt work prerlence/community service from FICA/FUTA, but stipulate
that this does not apply to private sector workfare and that private sector
employers must pay FICA/FUTA on portion of wages they pay.

Do not weaker May Department of Labor ruling on émployee status/worker
protections; make it an option for wage to continue to come from welfare

- office, not employer.

Alternatlve 4q:

Ways and Means “maximum hours” structure for hours above and below 20
hours, but permit only two additional wark activities: {1) job search/job

- placement in excess of 6 weeks; and (2) job skills training directly related to.

employment. This alternative would not permit vocational education in
excess of 12 months above 20 {or 30} hours per week as would the Ways
and Means proposal. ' :

- Exempt work experience/community service from FICA/FUTA, but"stipulate

that this does not apply to private sector workfare and that private sector

" employers must pay FICA/FUTA on pu_rfion of wages they pay.

Do not weaken.May Department of Labor ruling on employee status/worker
protections; make it an option for wage to contmue to come from welfare
office, not employer.

Other Poséible Things to Demand in Exchange

Waivers:

. Do not allow prlor law waiver exemptions 1o count as work in the
numerator (i.e., drug treatment, education, job search) even if a state
continues its waiver. {Alternatively: do not count as work unless a
state is continuing reséarch group policies in order to complete an
impact evaluation of a waiver demonstration.)

. The five year time limit starts when state joins TANF, not at the end

' of the waiver period, as even if the state prevuously had a time limit of
a different length under a waiver,
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. Blfurcatnon -- clarify that state programs must meet same work reqmrements .
‘ as federal dollars {this.is a very big item)..
. Job search limit of 6\Neeksaslﬁetwne notannualﬂiHS draft reg caHS|t

annual}. -
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August 15, 1997

MEMORANDUM FOR THE P
FROM: Mlckey Ibarra W
SUBJECT: . Office of Intergovemmental Affairs Weekly Repdrt -- August 11 - 15, 1997

CC: The Vice President

I. PRESIDENTIAL PRIORITIES
Balanced Budget

. IGA staff facilitated communication for Alaska officials with White House staff
regarding their Federal Medicaid Assistance Percentage contained in the Balanced
" Budget Act. This communication culminated in a phone conversation between you and
Governor Tony Knowles (D-AK) on Sawrday, August 9, 1997. The Governor has
expressed a great deal of relief and gratitude for your decision 1ot 0 exercise your
line-item veto authority on this matter,

. ‘The New York Medicaid provider tax exemption veto caused considerable concern .
among state and local officials. IGA staff assisted in reSpondmg to the concerns
expressed along with OMB staff.

Welfare Reform

. - Staff support was provided by IGA: to assist with the August 12, 1997 welfare-to-work | ,
event in St. Louis. Mayor Clarence Harmon (D-St. Louis) and Governor Mel _— !
Carnahan (D- MO) were very pleased with the event. - ‘

Climate Change | o L ‘ |
N\/ We are actively 1nvolved in the climate change work group and in the effort to build

support among elected officials for the climate change concerns. We have written and
will execute a plan to provide information, cqnduct briefings, and mobilize supporters to
build awareness of this issue across the country.-
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Millennium

\/ In support of today's Millennium announcement hosted by you and the First Lady, we
' " reached out to our nation's states; counties, and cities through the bipartisan
intergovernmental organizations. In attendance were elected officials or organizational
representatives from the U.S. Conference of Mayors, National Governors' Association,
National Association of Counties, National League of Cities, National Conference of
State Legislatures, and Council of State Governments. By their attendance, they signify a
partnering with us in order to celebrate the upcoming Millennium. '

II. - INTERGOVERNMENTAL CONSTITUENCIES
Governors

\) Govemor Zell Miller (D-GA) submitted a formal recommendation of Linda Breathitt to
serve as a Commissioner at the Federal Energy Chair of the Kentucky Public Service
Commission. Ms. Breathitt is the immediate past president of the Southeastemn
" Association of Regulatory Utility Commissioners, a member of the Harvard Electricity
Policy Group, and the Electricity Committee of the National Association of Regulatory
Utility Comumissioners, ' |

| \j Govemor John Engler (R-MI) wrote recently to express “deep concern” regarding the
possibility of the Administration’s abandonment of the quest for an Open Skies policy

E . with Japan. We are coordinating a response with Correspondence, in consuitation with
@QQQQ NSC and Legislative Affairs. - _ _

‘ \, Gaovernors Georgé’ Allen (R-VA),"F erry Branstad (R-1A), and Tim Edgar (R-IL.) have all
© expressed in writing their concerns regarding the UPS strike and have asked you to do all
within your power to see that this dispute is resolved as soon-as possible.

"Governors Tony Knowles ()-AKj and Themas Carper {3-13F) have indicated their
support for your national $tandards and testing program for reading and mathematies.

Mayors

We participated it the August 12, 1997 event hosted by the National Conference of .
Democratic Mayors, which was well-received. The combination of substantive policy
briefings and the evening events was very successful. You continue to build solid '
relationships with the mayors, which is helpful in our continuing partnership with them

on your initiatives. : ' :

- Mayor Bill Campbell (D-Atlanta) is very concerned about the possible relocation of the
Immigration and Naturaiization Service's Atlanta-area. district office outside the city
limits in the northern metropolitan suburbs. The Mayor is requesting that the INS
continue to be located inside the central business district in an area known as Grant Park.
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This location would be adjacent ta the Empowem;enf Zone and could be a catalyst for
future revitalization in the area. It is also consistent, with your efforts to use resources of
the federal government to enhance inner cities whenever possible.

Indian Country

. Unfortunately, there is very disturbing news from the Cherokee Nation situation, We had
hoped that the Chief would re-open the Courthouse he had ordered closed and the Justices
that had been removed. On Wednesday, August 13, the marshals that he had fired several
months ago attempted to re-open the Courthouse Chief Byrd and others rc515ted
resulting in a physu:al struggle,

/% %2( The Justice Departmn:nt is considering, along with the Interior Department, sending in

&“( £ | federal law enforcement officials. Interior is currently resisting this course, but the
&S’?D 9‘1 | situation has worsened and Justice officials believe that they must take action. We
?z{(_} il ‘assume a conversation will take place between Attorney General Reno and Secretary

\N \ 7 Babbitt. John Podesta has been briefed on this development.

. A large amount of correspondence regarding the Senate Interior Appropriations bill has
been received. ‘As reported, there are sections in the bill which are very harmful to Indian
\flountry Both the Attorney General and Secretary Babbitt will recommend a veto if we
cannot defeat these sections. We support that recommendation. '

Insular Affairsr

World War Il Memgorial: The American Battle Monuments Commission agreed that the
World War II Memorial should not suggest that only veterans from states are being -
honored. We raised the issue ~- created by the design then under consideration that
involved columns associated with states -- after being altered to it by a Puerto Rico
Senate leader

/.

Puerto Rico; A major poll put Commonwealth support at 45%, statechood at 36%, and
independence at 4% (compared with 43%, 39%, and 4% respectively in May). The results
did not, however, diminish the priority that statehood party leaders Governor Pedro
Rossello (D) and Congressman Carlos Romero-Barcelo (D) are placing on the legislation
4%1 to provide for Puerto Ricans to choose and a process for implementing a majority choice.

Ce H‘(} Governor Pedro Rossello has invited the First Lady to Puerto Rico on January 5, 1998,
G)yb’\. ' " You may recall that two years ago she accepted an invitation to this same event and had
(b)y[ to cancel. The invitation has not been accepted, and the First Lady’s Office and Political
Affairs are working with us to navigate the politics with the hope that we may accept.
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Eastern Region Outreach Meeting
. Four of the paﬂicipants in the outreach meeting held on Thursd.a.y, August 14, were state

and local elected officials. Senator Ray Lesniak (D-NI) assured us that he would take
your suggestion and go back to New Jersey and investigate the possibilities of the
Piscataway School Board taking a different position than they currently hold. Also,
Speaker Sheldon Silver (D-NY), Speaker Elizabeth Mitchell (D-ME), and Council
President Street (D-Philadelphia) were pleased with their involvement in this session.

Oklahoma City Memorial Ceremony

’ IGA coordinated the August 13, 1997 ceremony which acknowledged and celebrated the
- winning design for the Oklahoma City memorial in remembrance of the victims and
survivors of the Alfred P. Murrah Federal Building bombing. In attendance was
Governor Frank Keating (R-OK), Mayor Renald Norick, Councilman Mark Schwartz (D-
Oklahoma City; President of the National League of Cities) and Robert Johnson, Chair of
the Memorial Foundation, along with survivors and victims' family members.

N Fair Labor Standards Act

\\J ~ We have continued to work with-several governors who are advocating for changes to the
current application of the Fair Labor Standards Act to welfare reform. The governors,
lead by Tom Carper (D-DE), George Voinovich (R-OK), and Lawton Chiles {D-FL),
continue to promote a "compromise” on'the subject. We are examining whether the

L :exemption of selected taxes isa viable option for us. Govemnor Tommy Thompson (R-

«{ W) has Tequested= catt frofT you omthis Subject; we have submitted a call request to

| your office. - : ' ' '

0 iy

i,
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MEMORANDUM B ~ April 16,1997

SURIECT:  Fair Labar Standards Act C'.average of Workfare Partlcipanhs

AUTI-IOR Vince Treacy
Legislative Attorney

Introduction |

The imposition. of mandatory work requirements by the 1996 Welfare
Reforea Act has presented a question converning the applicahility of wage dnd -
hour standards to individuale recelving assistance, The Act replaces the aid for
- families with dependent children (AFDC) program with a new systern of block
" . grants to states for Temporary Assistance for Needy Familiea (TANF). Personal
Responsibility and Work Qpportunity Raconciliation Act of 1996, Pub. L. No,
104-193, §103, 110 Stat. 2105, Aug. 22, 1998,

The new program requlres states t¢ place some recipicnte in work sctivities.
T be counted a8 engaged in work, the recipient must engage in unaubsidized
amplo y’ment subsidized public or private employment, work experience, on- “the-
job training, job search apd job readiness assistance, community service
progriuns, vocetional educational training, job skills training or education
diractly related to employment, satisfactory attendance at secondary school, or
provision of child care servicea to an individual who ie participating in a
community serviee program. 42 US.C § 407(63(511;:1: 1997). In general,
recipiiznts who are required to engnge in work activities in exchange for heneﬁts
are aften celled workfare pa:ttctpanta S

. Viith the new TANF program sIaned to go into mandatory effect ond uly 1,
1897, the question of application of the Fair Labor Standarda Act (FLSA) to

| 'workfare participants has arigen. The Clinton administration has indicated that
welfare recipients who must participate in locsl workfare programs to receive
benefita should be covered by the FL3A. Administration advisor Gene Sperling
eaid on March 17, 1997, that the White Houge is continuing to review federal
lebor law t determine whether wélfare recipients who must work for their
benefite are covered by the law. Daily Labor Report, Mar. 18, 1397,

Thw Iegaz mmmﬁdum wna pmpamd by !he Ameman Law wamn ta embze dzsmbutxor; to
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Emplayeea under FI.SIL

The Fair Labar Standards Act requires all covered employers to pay cm*ered
emaployees the requisite minimum wage, &9 well ap one-and-ane-half times their

_regular rute of pay for avertime hours in excess of 40 in & workweek, Tha Act

also prohibita oppressive child lobor, requires equal pay for equal work by men
and women, prohibita retaliation againet employees for filing eomplaints, and
requirve 8ll covered employers to maintain employment records. 29 U, S C. §f

:201-219

Under the FLSA, the term "employee” i8 expressly deﬁned as any individuaal
eroployed by an employer.” 29 US.C. § 203(e)(1). The term "smploy” mesns "to
guffer or permit to work" 29 US.C. § 203(g). An “smplayer” includes “any

pergopn acking directly or indirectly in the intetest of an employér in relation to - |

an employee and includes a public'agmcy} .. 29 11S8.C. § 203(d)(emphasis
suppliod). The statutory definition is "broad and comprehensive in order to
accoroplish the remedial purposes of the Act. Secretary of Labor v, Lawritzen,

835 F.2d 1629, 1534 (7th Cir. 1987),

: The- ‘Supreme Court has held that, in deﬁnmg the term employee "
Congriss ordinarily means an agency Iaw definition unless it clearly states
othervige. In the FLSA, however, Cungress defined the term "employ” as "to
suffer or permit to work." The Court found that the "striking breadth® of this
definilion hay stretehed the meaning of "employes” under the FLSA to cover
some parties who might not qualify as employeca under meny other statutes by
virtue of the strict application of agency law principles. Nazmmmde Mutua!
In.surt nce Co, v. Darden, 501 U.S. 318 (1992).

. Mioreover, under the Chevron doctrine of judxclal deferral to an agency's .
- interpretation of a statule which it administers and enforesa, the courts huve

given great weight to Department of Laber interpretations under the FLSA.
Auer 1. Robbins, 117 8. Ct. 808, citing Chevron U.S A, v. Natural Resources

Defem;e Council, 467 1.5, 837, 542-43 (1984), The Department of Labor may .

provide guidance to employers and employess concerning application of FLSA
standards to warkfare programs, but Congress hes noi required it to provide
guidsnee for the TANF program. In 18985, by contrast, Congrese directed the
Department to issue regulationr covering pubhc sector volunteers within four
months. Pub. L. No. 9‘9-150 % 4(b), 29 US.C. § 203 note, 99 Stat. 780, Nov, 19,

: 1985

As intarprated by the Depa'rt’ment of Labor and the courts, the word
"employee” is not defined in terms of conventional dictionary definitions, nor in

‘terms of the common law concept af employea, but rather on the basis of the
- underlying economic realities of the relationship between the individual and the
“emplcyer. Goldberg v. Whitaker House Coop, 366 US. 28 (1961). The

Department therefore determines employze status not upon. isolated factors, or

wpots single characteristics or technical concepts, but under the circumstances

of the whole activity, including the sconomie zeality. An employee generally is

‘one who “follows the usual path .of an employee” and is dependent on the

@oo02
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bueineis which he gerves. T1.5. Dep't of Labor, Employment Relaﬂon.shi;t Under

the Fair Labor Standords Act, Wage and Hour (WH) Division Pubhcntmu Na,

. 1297 a0 3 (1980) [heremaﬁer "W Pub. 12977).

1n the Department’a view, the FLSA apphes if (1) an emplayment
relatioship existe and (2) the employer or the employee is covered under the

- FLSA. "As a general rule of thumb, if you pay wages or compensation, you

ereate an employment relationship.” An employmént relationship "does pot
depenc on the level of performance or whether the work is of some educationsl
and/or therapeutic bepefit.” US. Dep’t of Labor, School-to-Work [STW]
Opperiunitics and the Fair Lebor Standards Act; Work-Buased Learning and the
Fair Libor Standards Act at 5 (1995) [hereingfier "STW Guide’].

. The performance of work is one factor in establishing an employment
relationship. In addition, there must be compenaation, benefit to the employer,
duration, and stability of relationship. Employment thus oceurs when the
emplover (1) hae power to hire and fire the employees; (2) supervises and

- controls employee work achedules or conditions of employment; (3} determines
~ the ra:z and mathod of employment; and, (4) maintains employment reeords.

Henthorn v. Deporiment af Navy, 29 F.3d 682, 684 (D.C, Cir. 1994); Bonnette

@003
PU boU0s/901

v. Califarnia Health & Welfare Agency, T04 F 24 1465, 1470 (9tk Cir. 1983). The

factorn should not be “blindly applied” since this i3 not a "mechanical

- deterniination.” The factors provide a “useful framewark™ but are nat *atched

in stone.” The ultimate determination must be based on “the circumstances of
the whole aetmty 704 F.2d at 1470,

N on-nmplayeas under FLSA

’Ihe FLSA deﬁmtmn of employee in brnad but jts seope iv h:mt:ed by
several exceptions snd exemptions. In general, the sourts have found that non-
employment relationships, in which work is perforted by an individual for an
entity, ean be exempt from the FLSA where the individual rendering the services

has the stotus of trainee, Schaol-to~Work pariicipant, velunteer, patient workaer, -

recipicnt of rehabilitation services, workfare benefit recipient, indepandent

- coptractor, prisonet, of religious person. WH Pub, 1297 (1980). In many of the

recagnized non-employment relationships, the lesser benefit to the employing

-entity is incidental to the primary benefit to the alleged employee. .

* Trainees. 1o Wolling v, Portland Tez"miml,kaeveral trainees had worked for
a railrosd employer for one week in a brakemsn training program which

benefitted their own interests. The Supreme Court held that they were not

eriplcyees under the FLSA, ruling that an individual who, without promise or
expeciation of compensation, but solely for his personal purpose or pleasuras,

worked on activities cartied on by other persons either for their pleasure or.

profit, is not an employee Walling v. Portland Terminal 330 US 148, 151
(1947) |
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Gmdehnea developed by the Lahor Department have long excluded atudent
traineca from FLSA coverage. The six requirements must all be present: (1)
training is similar to that given in a vocational school; (2) training is for the
benefif ‘of the trainees or students; (3) trainees or st:udents do not displace
reguiar smployees, but work under their close supervision; {4) the employer
deriver o immediate ndvantage and its operations on occasion may actually be

impeded; (5) trainees or studenta are not necessarily antitled to a job at thae
" copelution of training; and {(6) trainees and students understand they are not
- entitled to wages for the:r time in trammg WH Pub. 129'? at 4-5. :

 School-to-Wark. The Schuoiwtu-“'ﬂrk STW) Opportumtlea Act of 1994

established & program for work-based learning experiences for sfudents. In ita
guidarce under that Act, the Labor Department provided that & student is nat
ta be considered an empioyee if all four of the following criteria are met:

(1) the studeot: racaives ongaing mstructlon‘at the employer’s worksite

and racelves close oume-site supervision throughout the. learning

arperience, with the result that aby productive work that the etudent

would perform would be offsst by the burden to the employer feom the
training and supervision provided; and, -

%) the placement of the student at & worksite during the lesrning
enperience does not result in the displacement of any regular
einployee--i.e., the presence of the ptudent at the worksite csnoot
tegult in an employee being laid off, canoot resulf in the employer not
- hiring an employee if would otherwige hire, and cannot reanlt in an
employee working fewer houra that he or she would otherwise work;
and, - . .

(%) the student ia not eatitled to a job'at the completion of the
luarning experience--but this does not mean that emplayers are to be
discourgged from offering employment to srudents wha guccessfully
eomplete the training; an:l :

{4} the employer, smdent, and pareat or gusrdian understand that the
student is not entitled to wages or other compensation for the time
spent in the learning experience—-although the student guay be paid a
stipend for expenses such as books or tools. STW Guide at 3.4,

Valunteer. The term "employea” does got include & volunteer. In the publie
- sector, a volunteer i an individual who performb a service for a public agency

for civie, charitable, or humanitarian reagons, without promise, expactation or
receipt of compensation. 29 CF.R. § $553.101(a)(19396). In the privaie wector,
individuals who voluntear or dopate their services, usually on a pari-time basm,
for public service, religious, or humanitarian objectives, not as employees and
witheut contemplation of pay, are not considered empluy&ea;uf the religious,
charilable and eimilar nonprofit corperationa which receive their services, WH

 Pub. 1297 at 6-7; Tony and Susan Alamo Foundation v. Secretary nfLabor, 471
'Us %90, 303 n.26 (1985). |

. .
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Putient worker. Underl.abof Dipartment regulations, a patient worker isl_

a worle:r with a disability wha is employed by a hospital or institution providing
reeidertial care. There is an employment relationship if the work performed is
of any cnnsequentwl sconicmic benefit to the institution. Consequentisl
economic benefit means work of the type normally performed by workers

" without disabilities. A patient does not become an employee if he or she merely

perfonns personel hougekeeping. churea, such as maintaining his or her quarters,
and rereives & 'bokcn remunsration Iur those gervices. 28 C.F.R. § 525.4 (1996).

Rocipient af rekabilitation vervices. In Willioms v. Stncklaml', 87F. 3d 1064

(9th Cir. 1996), the court held thet a participant in a Salvation Army

rehabi'itation program was not an "employee” under the FLSA because he "had

4

nieithe; an expreas nor an implied agreement for compensation with the.

Salvetion Army. The participant had entered a six-month program offering -
. room, hoard, work therapy, and counseling. The admission statement stipulated

that he was "a beneficiary not an employes” of the program. He engaged in

. work therapy on a full-tima basid in exchange for food, clathing; shelter, and a
- small stipend. The court found that under the economic realitiea of the

gituation, the claimant was not an employee, since he did not have an expresa
mgreerient for compensation, and be did not apply to the personnel department
but rather wag admitted to the rehabilitation prograwm, Hia ralatmnahlp with

. the Salvation Army was salely rehabilitative,” 87 F.3d at 1067.

The disgenting aﬁi.uion waimtained that the rehahilitatixée.maﬁvé did not

. preclude an employment relationship, since the participant argued that his work

significantly improved the valus of repaired furniture, resulting in profita to the

employer. The dissent found s material dispute of (act over the question

“whether his labor was pursly rehabilitative and eerved only his own interest,
and prnduced no ecoﬁomic benefit tu the. Salvation Army, 87 F.34d at 1069.

. Workfare beneﬁ: rec rptents At 1east one court decision, Jokns v. Stewart,
578 F.3d 1544 (loth Cir, 1985), has denied coverage of workfare benelit
recipicais woder the F LSA. In Ul'.ahf the State bad voluntarily established &

" prugoum to help tide over mdmdua.ls who were waiting for approval of their

applications for Supplemeatal Social §ar.unty (88D benefite for blind, disabled,
or elcerly persons with very iow.income. The two émergency assistance

_ programe provided temporary cash a.fiswtnnna for the basic needs of applicants

awaiting qualification for SSI Partlc:psntn completed a self-sufficiency plan

' with n crase worker. The plans included rehobilitative activities as well as job

search and job training activities. PMclpants rveceived a monthly stipend, but

were required to reimburse the state!from their retrogetive SSI benefits, lu s

laweuit, the participants raised- the éherge, among others, that their hepefita
were 23 than reqmred by the minimum wage reqmrcmcnt of the FLSA

I‘he Tenth Cmmlt held that worllfare reclp:enta were not covered by F1LSA.

failed to take into consideration the circumstances of the whole artivity, since

.~ the work somponent was just one requirement of the comprehensive sssistance

programsa. Racipients were alao requi'red to mest a needs teat; be unemployable,
| A oS |

'In'the court’s view, the narrow E‘ocua on the work component of the program. ’

Zoos
F 0087023
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" margirally employsble, or 60 years of Qge' or older; have no dapéndeni: childrian

and be sble to perform 8 work project; and agree to participate im adult
education, training, skills development, and job search activities. The court
found thet participation in work projects was gimply one component of the

~ comprehensive asaistance plane, and that the overall relationship was one of .
asslstance, not employment. :

. 'The courl': furthar found that parhmpants waere tompletely unlike state
employees in every respect, since they,applied for ausiatance, not for jobs; they
received fnancial assistance checks, not state payroll cheeks; state and federsl
taxea weore not withheld; and no sick or annual lesve was acerued. Whils
participants performed the same functions as some regular employees, they did
uot receive the same 'aalnry, safe working conditions, job security, career
development, social security, pension, callective bargmining, or grievance

- procedures as regular empluyceu. Focusing on the circumstances of the whale
‘activity and applying the economic reality test, the court hald the participents
. were not emplayees of the State Department of Human Services for pul'puaes of
the FISA 57 F.3d at 1568-59. | S

Independent conrmctar As mtérpretsd by the Lahor Departmént' an

- independent tontractor is one "who is engayged in a busineza of his own." Six -
factori are considered eignificant, althnugh o single one is regarded a8

controiling:

(1) the extent to whu:h the uamées in question are an mtegral part of the

ernployer’s bugihess;
(i}) the parmanency of the relatl nnath, -
(8 the améunt of investment in facilities and equipment hy the sl aged '
independent contractor; . _ :
. (+p) the nature and degree of control by the prmmpal
(i) the alleged contractor’s oppo poptunity for profit or loss; and - .
(5} the amount of initiative, ju gment, or foresight in open market
eompetition with others reqnu-ed for suctess by the claimed
independent contractor. WH Pu'b 1297 at 9, .

' Prisoners, Prisoners, under mlmga by the federal Sourts of appeal are not

empleyeas under the FLSA See, e. g' Hentham v Dep 't uf Navy, 29 F.3d 682

(D C Czr 1994) , |

f'clﬂg‘&om peraons, "Peraons m:':h aa-nuns, munka priests, lay brothers,
mimeters, deacons, and other momhara of religiota ordars who serve pursuant
to their religious obligationain achools hospitals end other inrtitutions operated

by the church or religiona order are not considered to be ‘employees’ within the

meaning of the Act” WH Pub. 12’97 at 6-7. Thi¢ does not prevent the’
‘establishment of an emplnyermpluyee relationship between the religious,

charitable or nonprofit agency and the persons wha perform work for it. Dale

v. Shunandoah Baptist Church, 899 F.2d 1389 (4th Cir. 1990), cert. denied, 498
- U8 146; aceord, DeAment . Hamey, 932 F. 2d 721 (8th Cir. 1991) :

@003
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The statutory defipition of * emplﬁLyee 18 basieally cireular: an employee is

any individual employed by an emplnyet, and to employ isto suffer or permit to
work. Administrative and judicial detelrmmat:ons down through the years have
expancied upon the stetutory definition. In addition, several general rules of

- constniction and prineiples of mtarpmtatton have gnided the Department and

tha courts in applying the statute. |

Y The FLBA i3 to be consLmed broadly in order to cffecmate _
. ita remedinl purpose. ' .
§ The FLSA definition of| emplnyee is one of the broadest in
the law, and its breadth covers aome individuals who might not qualify
" ar guch under g sirict application|of traditions] agency lew prmcl'_ales
Nutionwide Mutual Ins, Co v, Darden, 501 U.S. 318 (1992).
Y . Exemptione and exceptmns are to be construed narrowly in
keeping with the reipedial purpose of tha Act. .
1 Individusls and employera may not waive F1LSA protections
b express or implied agreement. \ Tony end Susan Alamo Fourndation
v, Secretary of Labor, 471 1.8, 290, 302 (1985). :
¥ Courts must sssign Lﬂre:ght ta Department of Lebor
lr.itarpretatmna under the Chevron dostrine of judicial deferral to an -
agency’s mterprefahun ofa si:atute. wbmh it administera and enforces.

In the absence of an amendment tto the law, state agencies must structure

“work activity. programs in light of existing FLSA coverage. At the outset,

progruma should be designated as employment-based or non-employment-based,
Employment baged programae must comply with all FLSA requirements, unless
the Drpartment of Labor rules fother:mﬂe Non-employment progra.ma should
be atructured to meat mmtmg FISA exemp‘ticns

Msny uf the work acti\ntzes mandated under TANF may well fall within

‘existing exceptions to the FLSA. Sectmn 407(d) lista several activities which

scem clearly outside the concept af "employment relationship" under the FLSA. -

These would ‘include job search aihd Job readiness assisisnce, vocational

educational training for up to 12 months, job skills trasning directly velated to

employment, educetion direetly related to employment, and =zatisfactory

certificate. 42 U.B.C. § 407(d)(6),(8),(9),(10). & (11). Nupe of these educational

_attenrlance at secondary sehool or course of study leading to an. equivalency

or trtumng activities would ordinatily invelve' performance of services for -

mmptrnaahon. _

Some s.ctmtles, such us work exparience and on-the-job trmmng, could be

consicdered to be either training or empluyment, depending on the circumstancea..

42 U.3.C. § 407(d)N4)&(5). In these activities, the participants and employers
would, pesd to meet all the criteria established for trainees and student learners,

Job training programs, for example, should sdhere to the guldance for the -

exem)stion of trmmng and Schnol-tu-Wark programs.
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The Honorable: Wil]iamV Roth™ S " ' ((\Sj&z\ :
104 Hart Senate Office Bulldlng S L : “\SQ'\/ :

‘ Washmgton, D.C. 20510

~ I would like to take this oppbrtunity to makc-you'aware of my support for -
- congressional efforts to address a problem that Delaware, a.nd many other states, will
" soon face in our welfare-to-work efforts.

One of t_hc highest priorities i.n my administration has been the development and
implementation of “A Better Chance” {ABC), our plan, approved unanimously by the.
state lcglslaturc to transform the current welfare system into a system that creates

" positive incentives for welfare recipients fo obtain paid employment. The key principles
that form the basis of ABC are that work should pay more than welfare and that welfare -
should be transitionat, not a way. of life. ABC recipients are expected to find paid jobs,
stay employed, and achieve long term economic self sufficiency. Under ABC, priority is.
always given to placing individuals inte paid work over placement in work experience.

To date, we’ve been extremely successful. Weve nearly tripled the number of
ABC recipients who are workln and we’vé placed hundreds of ABC recipients in full-

-nme;obs : N . o ' '

, However our expenencc has shown us that thete are some welfare recipients that
are unable to gain emplovment readily. Under these circumstances, we believe that it is
critical to'these individuals that they gain the skills necessary for obtzumng paid
employment. In Delaware, the purpose of work experience is to improve the' :
employability of individuals not otherwise able to obtain employment by providing work
experience and training to assnst them to move promptly into pa1d pubhc or private sector

ermployment.
TATNALL BUILDING ' , - CARVELSTATE OFFICE BLOG.
DOVER. DELAWARE 13301 _ A . WILMINGTOR, DELAWARE 19607
(A02) 738 4101 ' . . ’ ) (302 577 - 3210 - to

| FAX (302) 739 - 2775 . ' o . FAX (302) 577 - 3118
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The Honorable William V Roth
Tuly 18, 1997
Page Two

- In Delaware, individuals in work experience continue to receive a welfare check
and state law requires that these individuals can participate in work experience for the
number of hours equal to the welfare grant divided by the minimum wage. In addition,
participants are required to engage in job search to ensure that they move quickly into
gainful employment. In our state, we are committed to providing work experience
participants with comprable health, safety, and-anti-discrimination protections as to
individuals working in paid employment.

However, with the application of current labor and tax laws to work experience,
we estimate that welfare recipients’ benefits could be reduced by 6.2% for FICA and
1.45% for Medicare per client per month and the state of Delaware would incur a cost of
$145,000 per month. This results, for Delaware, in an additional annual welfare cost of
$1.74 million for FICA and Medicare contributions alone. Additionally, there are
significant administrative costs associated with implementing and mammxnmg a payroll
system for welfare benefits.

[ am concemed that the financial costs to the state and the administrative burden -
associated with the application of labor and 1ax laws to welfare work experierice
placements will hinder our ability to require workfare for all welfare recipients. As you '
consider the important issues on the application of labor and tax laws to work experience,
I urge you to ensure that any final proposal will not jeopardize ABC’s ability 10
successfully move welfare recipients into the workforce. '

Your leadership in this area is very much appreciated, and I thank you once again
for the opportunity to share my thoughts with you, Please feel free to contact me if you
have any questions.

Sincerely,

Thomas R. Carper
Governor

cc: Senator Lolt

Senator Moynihan
Scnator Domenici
Senator Daschle
Representative Shaw
Represeatative Kasich

_ Representative Archer .
Representative Gingrich
Representative Gepharde
-Representative Sprarc
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Senate Provision Only

" [senate provns:on modified .

- 2. Strongest enforcement of

1. - House provisions on mlmmum
" wage/maximurn hours.

minimum wage.

3. Speeific Ianguage mamtamlng .
‘protection of WWRs in WE/CS -
under federal and state laws. -

s

C

House provision, pIL

Appeal from grievance process to
Secretary of Labor: ‘

Specific language glwng al] WWRs .
_ protection-under stale laws. B

Specific language giving WWRs
outside WE/CS protection under

- federal and state laws.

Add protection against religion

- “discrimination’

2.

- House provisions, plus

1a

th.

Appeal from grlevancé process 1o state

-count; or

No grievance process, replaced wnh
binding arbitration;

--Specific language giving all WWRs-

protection under state laws.

‘8pecific language giving WWRs ouls1des

WE/CS protecllon under federal and state

laws;
- Add protection aga:nst rehgton

dlscrlmlnauon

-
. i

House Provision Only




- Spectrum of Emn‘lo'vment Protections: Exnlanation

Senate Minimum Wage Prows:ons The Senate btll does not modify current law with respect
to applying the minimum wage and other worker protections to working welfare recipients.
Under this option, the House would conform to the Senate’s position on this issue. Asa result o
working welfare recipients would be treated like other workers with regard to employment status

. The Fair Labor Standards Act and other employment laws would apply as described in DOL’ s

_ AMay guidelines. .

Limit Effect of House Pruwsmns Regardmg Commumty Service and Work Experlence to
~ FLSA Apphcablhty Treat welfare recipients in community service and work experience like
other workers except with respect to coverage of the Fair Labor Standards Act. Instead, the
House maximum hours (minimum ‘wage) provision would apply. While welfare recipients in
community service and work experience would not be treated as employees for FLSA purposes
they would not be precluded from employment stadtus for other laws. Asemployees, they would
be coveréd by employment protections like: OSHA, employment discrimination laws, workers
compensatxon and collective bargalmng laws. This option requires the addition of an
- enforcement mechanism for the mmaximom hours (mtmmum wage) prowswn which is not
prov:ded in the House blll s

House Versmn with Senate Grievance Procedure (Appeal to Secretary of Labor) to Enforce
Minimum Wage and Other Labor Protections. Welfare recipients in community work woulcl N
not be considered employees for federal laws, (However, additional language is added to prevent
them from being denied employee status for state laws like workers compensation.). Uses
- minimum wage and labor protections enforcement model similar to that used under prior welfare -
law and included in the Senate bill. The Senate grievance procedure which provides foran =
appeal to the Secretary of Labor would be substituted for the House procedure. (which does not
provide for any appeal) and would also be applied to the minimum wage requirement, This
option also adds protection against religion discrimination, which isnot available to workmg
welfare re01p1ents who are not employees under the current House blll

House Version with Appeal to _State Court. This option is the same as above e:teept that the
appeal from the grievance procedure would be to State Court rather than“tq Secretary of Labor. -

House Version with Arbitration Tustead of Grievance Procedure. This option is the same as
above except that it replaces the gnevancc procedure (and proposed appeal) w1th arbltratlon
system. . : :
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NONDISPLACEMENT RECOMMENDATIONS -

- Protections to be Added:

1.

* General Prohibition Apainst ‘Displacement:'The final House-passed language is

seriously deficient in dropping the general prohibition against displacement (including
partial displacement by reducing hours of work) of any individual who is an employee at

* the time the participant comes on board ("as of the date of employment"). At a minimum,
‘the language from the: Senate-passed version should be inserted in the conference

agreement before the House-passed. language allowmg an adult recipient to fill a vacant
employment position.:

" Promotional Opportunities: The conference agreement should mclude the Senate

prohlbltlon against creating a job in a promotional line infringing upon the promotional
opportunities of regularly employed individuals. Welfare-to-work activities should not

facilitate the creation of subsidized job positions at the expense of promotlonal

opportunities for regular employees. :
Contracts for Services and Collective Bargamlng Agreements The Senate language
on existing contracts for services and collective bargaining agreements is preferable,

-because the terms "impair" and "inconsistent" connote situations where parties other than
" the direct parties to a contract or agreement may be trying to undertake an activity which

modifies, whether directly or indirectly, the contract or agreement. Employer and labor

" consultation and concurrence in any such implicit modification should be required and’
~ will clearly be more conducive to better employer-employee relations.

Comparable Wages: The conference agreement should insert legislative language on -

“comparable benefits, included in the workforce development legislation from the

Education and Workforce Committee passed by the House. This language requires that
individuals in on-the-job training or individuals employed in work activities shall be

- compensated at the same rates and provided benefits and working conditions, at the same -

level and to the same extent as other trainees or ‘employees working a similar length of
time and domg the same type of work, but in no event less than the mgher of the Federal

or State or local minimum wage

SANQTION PROVISION IN THE SENATE BILL

ELIMINATE SECTION 5823 OF SENATE BILL. This language allows states to impose
monetary sanctmns on working welfare participants even if doing so would mean they receive
less than the minimum wage for their work. [t allows working welfare recipients to be paid a
subminimum wage.. As a result, it undermines the minimum wage -- and the basic premise that
people should get paid for work performed. Furthermore, the sanction can be imposed even if
the sanction‘is for the behavior of another family member. We support both the sanctions
provisions in welfare reform and the payment of the minimum wage to welfare recipients when
they work -- but both must work in harmony-if we are to achieve real and lasting welfare reform.
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S—

The Ibnorable William Clinton
The White House . - - _ \
~“Washington, DC ZQSOO ‘ - ' \

Dear Mr. P:r'es_iden%:
‘ _ )
. As tﬁcz nation moves forward on implementing the new welfare reform law, T am writing
to exprcss my concerns about the position your Administration has taken on the minimum wage
and work ‘-equlrcments for welfare recipients.
. ro .
: f U;us mte:prctat:on unless fixed, will rcsult In many states taking part in the sort of “race
Lo the bettom” we all oppose. | \
. D i : . 1 ‘

= As\my comments in this morning’s New York Times reflect, the interpretation that most
welfare recipicnts in work programs should be covered by minimum wage laws is a serious
setback for state efforts to move recipients into jobs and eventually independence from welfare.
In effect, this interpretation would force stales to adopt methodr—mcludmg shortening welfare
time limits—that will cut the caseload and thus satisfy “work” participation requirements without
Ihclpin'g families on welfare find and keep johs. '

The negative consequences of this decision will be especially severe: in low- bcneﬁl states,
fwhxglh would have to choose between raising welfare benefits dramatically or limiting
'parl*u pation {n work. Thus states couid either spend far more state funds or be condemned to
failingithe welfare work requirements, resulting in the loss of millions of dollars in federal aid.
Als Govemor Carpc:r of Delaware stated, this is an untenable position for the states.

. IF your Admmlstranon thinks your hands are tied by the current labor Iaws and wants
(,Qngrcss to fix them, I stand ready to help. I have been impressed by the cooperation your
‘Aﬂmmlstranon has shown to make weifare reform work. I trust you will be equally willing to
assistyn making it clear that states are not hindered by bureaucratic mandates from achicving the
L_entrag ' poal of welfare reform~—moving families into work.

oL : )

" Llook forward to your response.

. _ ' ' - Sincerely,




THE GOVERNOR OF THE STATE OF FLORIDA

LAWTON GHILES July 14, 1997

Representative E. Clay Shaw, Ir.
United States House of Representatives
2408 Rayburn House Office Building
Washington, DC 20515

Dear Clay:

We have initiated -an aggressive welfare reform program in Florida that is designed to
reverse the incentives and penalties formerly associated with welfare 1o emphasize and reward
work. This effort is in serious jeopardy if we don’t secure your assistance in recognizing and

allowing legitimate work experience programs - 1. Le. , training programs - to be an essential
component of this work emphasis. ' : :

Spec1ﬁcally, [am askmg that you maintain the House position that 18 bemg tagged as “the
minimum wage provision,” but in reality goes to the heart of the concept of work experience
programs which are key in preparing people for real and steady employment.

| have listened to the debate for months on the application of the Fair Labor Standards
Act and other labor laws to community work experience programs. It is my opinion that the
compromise in the House bill has met the legitimate concerns expressed during this debate. It
provides for minimum wage equity, as does Florida’s welfare program, and affords necessary
worker protections - including non-displacement, health and safety, non«-dlscnmlnatlon and
grievance procedures provisions.

While maintaining the integrity of the minimum wage standards in establishing the hours
of work experience for-an individual who is in need of training in order to develop employability
skills, the House bill provides a vital interpretation: that benefits an individual receives while
involved in a training program - including cash and food stamps - are assistance and are not to be
considered compensation or salary

. A REoTLED Paper PrOpuET PRINTED WITH Suv [Nk



Representative E. Clay Shaw, Ir.
July 14, 1997
Page Two

Without the distinction that cash and food stamp benefits are not to be treated as earnings,
dollar for dollar commitments will be required by both the recipient and the State to meet
“payroll” taxes.. This inappropriate treatment of these benefits as earnings would force us to
reduce welfare payments in order to withhold the employee portion of these FICA taxes as
required by law, This increased fiscal burden would undermine the viability of the work
experience option for Florida’s most vulnerable citizens and the hope of moving people out of
poverty and into real work.

The new welfare law stipulates that eighty percent of the welfare population has only six
weeks of job search as a permissible activity before they must be in a job er some type of work
experience in preparation for employment. By essentially eliminating our ability to provide
work experience programs, you will be [imiting our options for work participation to only a job.
This will destroy welfare reform and our efforts to train inexperienced people in preparation for
work.

Requiring participants who have barriers to employment to pay taxes on training
programs penalizes their participation and efforts toward self-sufficiency. [n addition, many of
the potential sponsors identified who would offer this vital training have told us they will be
forced to withdraw faced with potential tax consequences and associated liabilities.

Our welfare program is designed to have approximately 40,000 of Florida’'s residents in
work experience programs by year’s end. These mothers will not be able to achieve employment
without the opportunity to enter into a work experience program. And, without the option of this
program the state will not-achieve the part1c1patlon rates required by law. We all lose, and
reform falls

7 The important issues around application of the FLSA have been resolved in the House
- compromise. [ hope the conferees recognize this achievement and retain the critical language

necessary for states to continue 'building on the early successes of welfare reform.

1 appreciate your efforts to make reform work and hope that work experience will
continue to be a vital link. ‘ '

With kind regards, T am

- LAWTON CHILES



‘Frank Cowan

~ Assistant to'the President
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- John: ‘
-  The attached letter was sent to the
President today and sets forth our
- unicns' major concerns in the -
reconcilation bills..

Frank
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July 10, 1997

Dear_Mr. President: _— o -

We want to thank you for your strong opposmon to congressmnal attempts to use

the balanced budget bill to overturn your adtmmstrattonﬁs policies on privatizing the

- Food Stamp and Medicaid programs and on applying the Fatr Labor Standards Act and

other worker protecnons laws to workfare workers _

As a result of our mutual efforts ' the Senate now has clear record rejecting all
privatization provisions. " We believe that the Senate’s action prov1dcs a solid basis from
which to resist provisions in the House blll which wouid allow all statcs to pnvatxze food
stamps and Medicaid operatlons : S : :

In addltton we aré makmg unponant progress protcctmg workmg people on and
off welfare. We have strongly. defended your administration’s rling that workfare
workers should have the same rightsand protections as other workers. Moreover, we'
have been pleased at the progress mad@ in moving the welfare-to-work program th.rough. '
the legislative process and are seeking to ensure that it will be used to create real jobs at

_ livable wages rather than workfare. Finally, we have seen significant Congressional

support for incorporating effective nondisplacement protections in the conferénce
agreement so that working peoplc dD not end up paying for welfare reform w1th aloss in

E jObS and income.

N

We now are at a critical juncture in the deliberations ori.the conference agreement.
We believe your continued strong leadership is essential to acluevmg a favorable

. outcome on all these critically 1mportant issues.

Smcerely,

_Gerald W. McEntee - ‘ _ o Morton Bahr
- Iniernational President - President

Communications Workers of -
America ‘

W ,Jj%\_’
Andrew L. Stern”

‘President . _
‘Service Employees; c _ .
International Union S L
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MEMO RA NDUM

To:  Frskine Bowles,
Chief of Staff to the President .. ' :
From: Judith .. Lichtman, Joan Entmucher ‘and Jocclyn Frye™
Date: June27 1997 o
" Re: ominents.onl Bud nc111at10

. The anen s Leg,d.l Deﬁ.mc Fund is s;:mou:.l}’ concemed that the budgct rccon'éﬂmuon
bill (the bill” or “the House bill”y passed by the House erodes basic employment protections for
welfare recipients who pamclpatc in workfare programs, Although the final House provisions

* arc better than carlier praposals, which would have denied a/f worker protections to workers in
" . workfare jobs, they still fail o pmvide eﬂ’gc{izﬁ prdteution against unfair treatment.

1. INA.DEQUATE WORKFR PROTECTIONS -

a. [.ngk of S_tmgg Enforcgmggt Mechgmgma

Thc btll’q workcr prulectmn section mcludes some provnslom concerning
nondxsplau:ment health and safety, and nondiserimination. These provisions, howevér, will
provide few real protections if enforcement mechanisms fail to ensure that states comply with the
law. Strong enforcement mechanisms encourage states to follow the law carefully and create
programs that operate fairly. And, effective enforcement tools help to ensure that individuals
and/or key J"edcral-agcncies can chal [enge possible viola&inns of the l_;iw through a faur process.

, The ouly mechamsm lhal dppt.aus to be avalldhlc to cnfome thas section is 2 new

~ grievance procedurc (o be created by each statc Whilc workfare participants will be limited to
un untested state grievance procedure to purz.ue valid complainits, other workers who perform the °

- 'same work will be able to file complaints with the Iqual Employmcnt Opportunity Commission,
the Department of Labor, the Department of Justice, or the courts. ‘Access to the same options -~ -
available Lo other workers will hélp to ensure that workfare participants have a fair opportunity to
raise problems. Morcover, whil.c" the bill states that the state grievance procedure “shall include
an opporlunity. for a hearing,” it does nol make clear that the hearing must meet the standards for

a “fair hcann;, under (raldberg v. Kelly, 397 U S, 254 (1970), or thal beneﬁts cannot. be

o 1875 Connecticur Ave., N » Syite 710 w Washingron, 1E 20009 = Telephone (0UL) PRE-ZAD0 & Bax [202) YRG LNt
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'termmated pnor 1o the hearing.! lhxs isa pamcularly important issu¢. for welfare recipients who : t.
might lose thelr benefits while Lh::y are in the prUWbb of purbumg, a valid complaint.

- Unlike the pric-r JOBS law, ncithcr the Dcpartmcnt of Labor nor the Dk,pdx’tment of
" TTenlth and Humman Sérvices is specifically authorized to investigate complaints and take
appropriate action at any point during the grievance process. Itis critical that appropriate federal
_ agencics, like the Department of Labor, have the abilily to ensure that states receiving federal
~funds o perate work pmgrame fmrly and tc takc steps w0 rcmedy violations of lhe Iaw when they
occur.?

. The bill provides only lumted rcmedlcs for violations of the workcr protcctlon provmnns. '.
For example, states “shall” provide remedies; however, these remedies “may” -- but need not -- - '
mclude payment of lost wages or benefits, or other appropriate equitable relief. . When violations /
*occur, however, workfare participants should have access to the same remedies as other workers,
‘including damages where appropriaic. Morcover, federal agencies should be authorized to
suspend payments to statcs -- and in egregmus cases impose sanctions -- when they fail or refuse
" to comply wﬂh the law. :

b. ack gf S,ann.hcmwe Prohihit:om Agaimt Dncrimlnatmn. Emeuallv
Sex Discrimination

One of the: serious inadequacics of the Pcrsonal Responsibility and Work Opportumty

Reconciliation Act (“the new welfare law™) is its fallure to specifically address sex °

" discrimination.. The House bill includes language {alse included in the Education and the
Workforce Committee’s miark) that siates, “In addition to the protections provided under the
provisions law specified in section 408(c), an individual may not be discriminated abmnst with
respect to participation in wark activities by reason of gender,” While the bill now :
acknowledges the nced to prohibit sex discrimination, this language alone may do little to
provide women wnth real rcmedles for sex dwcnmmanon o S,

, ! In Goldberg, (ic Supreme Court held that the procedural due process requirements of the 14th
amendmient required that welfare recipients have an opportunity for « fair hearing before their benefits could be
termineted. ‘Lhe dispute resolution procedures in the prior JOBS law stated, in part, “in no event shall aid to
families with dependent children be suspended, réduced, discontinued, or terminated as 4 result of a disputu
involving an individual’s participation in the program watil such individual has am opportunity ; 101' a hearing that

_ meets the standards sct forth by the United States Supreme Cnurt in Goldberg v. Kcliy " A2U8C. §eB82(M)
. (repealed by P.}.: 104-193, 110 Stat. 2167)

z [ﬂdLCd, even lhe C,ommmee on Fducition and the Waorkforee's bill included o iuvcsiiguliun'sc{;_liun Lhat
specifically authorized the Scorclary of Labor to investigate complaints if .a party appealed.

2
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The language in the bill'is dlﬂ'erenl from Title VIT aud Title 1X* -- and also the pnor
~JOBS law' -- and, as a result, it is wnclear how it would be interpreted. There is ample case law
- and history on the types of discrimination covered by Title VII and Title IX, but there is no such
" history with this new.language. For example, the Suprcine Court has held that Title VIl and Title-_
. TX cover sexual harassment even though that phrase is pot included in the statutory language,®
bul itis unclear whether the langque in the hilt would be read in the samc way. Some courts,
seeking to recomcile the new provision with other laws, could conclude, for example, that the
provxslun does not rcach as far as Title VH wnuld in prohibiting cmployment dlhmmmatwn

While the language in the bill extends the pmhlbltmn ag,amst sex dlsurlmmamn 10 all
©. - work activities, it could be read to suggest that it is the guly protection available to women in any
* work activity, including nonworkfare jobs and private sector employment. ‘Thus, women who
are clearly employees and who work in any work activity might be limitcd to the narrow
remedies in the bill without the protection of other basic cmploymcnt laws. Further, the
provision does not mention other forms of employment discrimination, such as race- or age-
based discrimination, that may limit opportunitics for participants in work activities. Although
the nondiscrimination provision in the ncw welfare law® might prohibit some forms of
employment discrimination (see, e.g., Title 1 of the Americans with Disabilitics Act which
prohibits discrimination in employment based on disability), the provision may not cover the full
. tange of cmployment discrimination problems.” The bill should make clear that participants who
perform the work of employecs, regardless of the “label” ascribed to their job, have access to the
full range of antidiscrimination protections -- such as the protections afforded by Title VII, the
bqual Pay Act. and the Age Discrimination in meloyment Act -~ that other workers have ® ‘The

. ? “fitle VII of the Civil Rights Act of 1964 prohibits discrimination in'employment based on sex, race,
calor, religion, and national origin. Title {X of the Bducation Amendments of 1972 pmhlbus SEX d:scrlmmanon in
cduunmn progrmns or activitics receiving federal financial assistance.

* The JOBS nmidis:;rimination provision rcquired states, in pari‘_, ta ensure that “individuals are nat
discriminated against on the basis of race, scx, national origin, religion; age, or handicupping condition, and all
participants will-have such rights as are avaifable under uny applicable Federal, State, or local law pruhlbmn!,
discrimination.” 42 U.5.C. 5684(1)(3) (repealed by r L 104 193, ] 10 Slat 2167} Lo B

3 See Meritor Sawfzgs Bank v. Vinson, 477 1.8, 57 (1936) (Tltlc VII), Franklm v. Gwinnett own‘y Pubhc
Sc'haols, ‘?03 U.5. 60 (1992) (Title 1X)}.

. -8 The new welfare law’ s nondiscrimination provision states that the Agc Discrimination Act of 1975,
Section 504 of the Rehabilitation Act, the Americans with Disabilities Act, and Titic V1 of lhe Civil nghts Actof
1964 shall apply to TANI- funded pr ograms. §408(c). :

7 For exdm ple in some cases, lule VE {which pmhxl:ut:. d:sf.,rlmlnauon hased on race and national origin in’
federally-funded progreins or activitics) has been found to have limited reach in the employment contexs, thus, race

and national ongin cmployment discrimination claims are often pursued under other faws like Title VI ar §1981.

¢ This { is even morc important because the bitl docs mcludc d prowsmn that expressly pmlublts prccmptmn
of state nondtsplau.,mcn! laws. The nonpre.&,mpuon provision ensures that the new welfare law wili nol be
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prior JOBS law, for example, made clear that paﬂiaﬁipants had access to other antidiscriniinal.iou -
n_mcdxcs by statmg thdt “pa:uupants w1ll havc such nghts as are ummmdﬂgn&ammb_]& (

" Supra notc 4.

c. Lack 7 ' ndis Iaccmcnt Protéctions

Nenthcr the bill nor 1he new Welf'are law provide adcquatc promctlons agamst
displacement of existing employee‘; The prior law’s provision on displacement of current
‘workers included prohibitions against partial displacement, such as reductions in hours of
nonovertime work; infringement on premotional opportunities; and assisting or tampering with
union organizing. These protections arc not included in the bill. Further, the language that is
included in the bill- may make it more difficult for mdmduals to challenge displacement when i 1!
occurs. The bill states that participants shall not be employed or assigned 1o a job where, among
other things, the employer “has terminated the employment ol any regular employee or otherwise
caused an involuntary reduction if [sic] its workforce with the jnfention of filling the vacancy so
«created with the participant” (emphasis added).” This new language differs significantly from the
prior law which stated that participants would not be placed in Jjobs where the. employer had
terminated or “otherwise reduced its workforce with the gfféct of filling the vacancy so created
with thc participant.”" Requiring individuals to gather evidence of an employer s imtént may
-make it more d:fﬁt.ult £ur thcm to challcnge impropet practices.

2. LlMlTING THE “‘EMPLOYEE STATU S” OF PARIICIPANTS

‘ A central issue in the dl scussion about workcr protcc:tmns has been the quesuon ut .
whether pamupanlq should be consldcred employees for purposes of various employmerit Iawq
Some argue that work experience and Lommumty Service programs are “‘training” for
employmcnt in the private sector-and, thus participants should never bc conmdered employees

misinterpreted to preciude workers from using state laws that provide greter nondisplacement proteetions. The
abserice of a simildr safeguard for antidiscrimingtion laws could lead 10 misinterpretations about the avmlabl{lty of
lmportant antldtscnmmdt:on protections.

“This language wag alw included in the worker promctlon amendment thar mndmed the We1fare-tn- Work
.lnumuvc adopted by the Wiys 1ud Means Comumittee, : . ‘

" a2usc §684[c}{2)(B) (repeall.d hy PL 104-193, 110 Stat, 21&7)

, -4 Proponentti ol this view ite, in support, the community work u:pn.ncnce prdgram (“CWEP’ ) provisions
contuined in the prior JOBS law. But, arguments suggesting that the ITouse hill merely memorializes the CWEDP
pravisions are misleading. While CWEP permiticd states to help some participants gain actual work experience, the
. program also emphasized training and the need to build skills 1o-move individuals inte regular public or private -
“jobs. Compare CWEP language. 42 U.S.C, §6B2(N(1XA) {repealed by P.L. 104-193, 110 Stat. 2167) (“|1]o the
catent pussible, the prior training, experience, and skills of a recipient shall be used in making appropriate work
experience assipaments,”) with the House hill {omits CWEP language). And, CWEP was part of a JOBS Jaw tha,

"4
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Sucha bright ling rule, lowever, ipnotes the reality of the particular work a.és}igncd to each
participant and the flexibility that states now have to craft their programs,

States may usc the term “work experience™ to cncompass a broad range of programs.
© Some programs may be designed to build specific skills, or train participants for certain types of
-jobs. But other programs may assign participants to work in rcguia: jobs dmng the same work as .
other workers. Rather than rely on arbitrary labels like * wnrk expericnce,” the work performed
by participants should be cvaluated in accordance with cxisting legal standards that are already
used to evaluate whether other workers are considered to be employees. Thesc standards look at
the type of the work being performed and the surrounding circumstances (e. g., whether the.
employer has the right (o control and dlrcct the employee’s work) rather than focusmg solely on.
the name of lhe job :
The Slmplc fact that work is belng performcd hy a we] fare ICClplenI does not change the
type of work being performed. If participants are doing the same work as other cmplomes, they
+ should be given the same status; Summarily stripping participants of “employee status™ means
that workers who happen to be welfare recipients may be denied important employment law
protections, such as thuse secured by the Fair Labor Standards Act, Title VII, OSHA, the Agc
Discrimination in Employment Act, and the Family and Medical Leave Act.'? These protections
arc critical for all workers (o ctisure that their workplaces are safe, fiee of discrimination, and
paying fair wages. But, these protections are particularly important for welfare recipients, who
_are especially vulnerable because they risk losing vital bencfits if they lose thcirjobs' Ensuring’
that welfare recipients are protected by basic employment laws will help to mazimize theu: '
chances to leave the welfare system pcrmanent]y and move to bctter jobs.

~ Please feel frec to contac:t us 11 you have any qucsnons ahout thﬁ: concerns discussed in
thlS memomndum :

as discussed throughout this memorandom, provided greawr worker protections (such as better minimum wage,
nondisplacement, and antidiscrimination protections) than the House bill. Even though the House bill now
incorporates some of the CWEP language, that language cannot be read in-isolation, Simply extracting scgments of
the ald law -- some with significant inodifications -~ in a piecemeal fashion and incorporating thern mto the new
welfare law does not duplicate CWEP. Nor does it ensure that participants have adequate worker protections when
they go to work. Rather, the language in the bill must be understood it the context of the new welfare Jaw which

- creates new rules -- and new pressures -- (r stales and individuals 10 satisfy strict work pmmpatmn requirements:
The incentives created by the new work requirements may drive states to place participaots in any job -~ including
regular jobs currently being performed by other emplayees -- regardless of the specific needs or skills of the
participant, and create a need for gronger worker protections. Thus, the bill, read together with the new. welfare -
law, may encourage states o create programs differenl from CWEP where states can avoid praviding A
comprohensive worker protections simply by characterizin g jobs as “training,” and require participants to wovk .
without protecnon apainst unt.‘nr trearment : '

2 In addition, it sets a dangerous precedent. The House just passed, ax part of the tax bill, a measure that
would redefine many cmployccq as *independent contracuors” -- and impuir their protections under federal labor -
laws, : ‘ - S :
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cc:  Maria Echaveste
"~ Joha Hilley
~ DBruce Reed
. :Elena Kagan
Janet Murguia -
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Record Type: Record

To: Bruece N. Reed/QPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP

cc:
Subject: Conversation on Workfare with Richard Schwartz

Bruce -- as you suggested, | had a long talk with Richard Schwartz who used to run NYC’s
workfare program and who is now a consultant for other local governiments and some companies.
Here are his views about what's important to make welfare reform work in the real worid;

He thinks 20 hours of real work is enough -- that's what they did in New York (20 hpw for
single parent families and 26 for two parent families}). The remaining hours could be filled in w/job
search and training. He says the value of workfare is it teaches people the "soft skills" like
showing up every day on time and that companies like to hire people with an attendance track
record. 20 hours a week is enough to accomplish this.

He thinks its fair to count Medicaid, child care, housing if necessary, although he doesn't
oppose dropping them from the latest proposal.

He says lots of local governments want to cantract out workfare to nan-profits, have them
operate and supervise workfare programs (Newark, which he's now advising, is doing this}. He
thinks non-profits operating workfare programs should operate under the same rules as government
agencies, Mare important, he says, is to ensure that any exemptions are only for 'workfare'
defined as a program having pecple do work which would ctherwise not get done.

He:thinks strong anti-displacement language is needed, but he worries about opening up the
possibility Of lawsuits that could tie up welfare reform programs in the courts (he didn't have
another enforcement mechanism to propose}. He's more worried, by the way, about the
pessibilities of displacement and wage depression through the use of private sector wage subsidies
than through workfare -- which is an argument for applying whatever naw anti-displacement rules
get through Congress to all of TANF, where more of this is likely to happen.

He strongly dislikes the idea of time-limiting warkfare -- i.e., saying someone can he put in
workfare for only 9 months. He thinks that workfare sheuld be used to give somecne a track
record of recent job experience, and that kn:klng them off of workfare wili make employers less
likely to want to hire them.
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FROM: John 1. Sweeney, AFL- CIO Pre31dent
' Judith Lichtman, Women's Legal Defense Fund
Sara Rios, National Employment Law Project
‘Wade Henderson, Leadership Conference on Civil Rights

DATE:  June 10, 1997

- RE: Effort in Federal Budget Reconcnhatlon Bill to Strip “Worker” Status
' ‘From People Who Work in State “Workfare” Programs h

Ever smce the U.S. Labor Dcpartmcnt rulcd last month that current law entitles peop[e who work
in state “workfare” programs to the minimum wage and other basic employment protections,
some Republican members of Congress have been seeking legislative action to overturn the
decision. They have included in the Budget Reconciliation Bill a provision to exclude workfare
participants from the Fair Labor Standards Act (FLSA) and protections against dlscrlmlnanon on
the job. - ‘ ‘

If they succeed, they will seve‘rel-y damage thé federal minimum wage standard--our oldest and
most fundamental protection for working families--and the repercussions will be felt not only by
an estimated one rmlllon workfare parumpants but by all low-income workers.

‘We are writing to urge you to take an editorial position against excluding workfare participants
from the minimum wage, and other basic protections, and we respectml}y ask you to consider the
following facts ‘

_ M This is a back-door attack on the federal minimum wage. The FLSA was enacted 50 years
ago for the purpose of establishing a wage floor so that.one worker could not be used to undercut
another. This wage floor gives the working poor a chance 1o care for their families, contribute to
their communities and lift themselves out of poverty through the dignity of work.

. Workfare exemptions will severely undermine the minimum wage, and workfare
participants aren’t the only ones affected. Forcing low-wage workers to compete with no-wage
workers will degrade the entire lower end of the labor market. America can’t stand any more
downward pressure on workers’ living'standards4-particularly on those in the lowest-wage jobs.



M Last year, Congress passed an increase in the minimum wage-with overwhelming public
support--for a reason. Americans believe that everyone who wortks is entitled to a reasonable
wage. Rewarding work is one of our most fundamental values. Welfare reform cannot work if we
tell recipients that they must become Self-supportmg job- holdmg citizens--but that they will
receive sub-mlmmum wages. =

'. Excluding workfare participants would create incentives for employers to lay off bard-

working employees. The welfare reform legislation passed last year was never meant to

artificially subsidize employers so they can replace existing workers with “cheaper” workers who

earn substandard wages.and are not covered by the protections of basic American labor law. But
that’s exactly what will happen if workfare participants are excluded from the FLSA.

Across the country, workfare workers and other workers are sitting beside each other’
doing exactly the same work. How can we justify disparate pay formulas that create a perverse
incentive to fire the ones who are ent1tied to the federal m:mmum wage‘?

M States can -afford to pay workfare f)articipants the minimum wage. Most states have

. surplus welfare funds--as a result of reduced caseloads--and today every state except Mississippi

can afford to pay the minimum wage for workfare without any changes in grant levels or new
state funding. According to the National Association of State Budget Officers, “state ending
balances for fiscal 1996 and fiscal 1997:are at the highest levels-since 1980.”

The minimum wage apphes only to people working in workfare programs, not those in
job training and vocational education programs. And states have been given a great deal of
flexibility when it comes to meeting the requirements of welfare reform. Workfare is one of at

- least a dozen options available to them [al_ld many of these options do not fall under FLSA).

M Fair pay for workfare is the key to making welfare reform work. If the point of welfare
reform is to reduce dependency on the welfare system, participants must have the chance to earn
enough to care for their families--and the promise that if they work hard and play by the rules,
they ¢an improve their situation. [Any‘thmg less creates dlsmcenuves for welfare recipients to
move into jobs.]

Al the same time, insisting that workfare partlmpants retam their right to the minimum
wage will act as an incentive for states to pursue comprehenswe reforms that will move them
closer to the ultimate ‘goal: to place welfare recipients in unsubs;dwed private sector _]ObS

B This proposal puts workmg women at risk. Almost al] workfare workers are women with
children, and the majority of minimum wage and low wage workers are also women. Women at
the bottom of the pay scale are the most vulnerable to exploitation and abuse and those in
workfare jobs are desperate to hold on to the only source of support their families have.
Declaring that certain women should eamn less than the minimum wage and-be fair game for

~ discrimination and sexual harassment Jeopardizes the- wages, dlgmty and safety of all working
~ women. .



. M All workmg Amencans are entltled to the same basnc rlghts The ruling by’ the Labor
Department only confirmed the obvious. When workfare is work, it must be rewarded as work,
and the Fair Labor Standards Act should apply. It’s fundamentally wrong to say that one group
of citizens does not have the same n‘ghts and is not protected by'the same laws as another.

Enclosed for your review are addltlonal materlals and information on this issue of critical

- importance to all working Americans. We thank you for consideration. If you have any questions

- or require further information, please call: Lauren Asher, WLDF, 202-986-2600; Maurice .
Emsellem, NELP, 212-285-3025, x106; Wade Henderson LCCR, 202-466 3311 or David Saltz :

~ AFL-CIO, 202-637-5318.



' Can States 'AffOrd' to Pay'the'Mi'h'imum Wage "
to _W‘e‘lfare-lto-Work Participants?

| Some have argued that applymg basic labor law. protectlons to welfare-to- :
work rec1p1ents is too expensive. Th1s argument is both false and misleading. -

. First, the range of options- avallable to the states and the current block grant levels
combine to assure that every state can meet the laws’ requirements. In fact, every
. state but Mississippi could afford to pay the minimum wage to all participants
even if none of the education and trainlng"optlons which because they.are not -

'_ work do not require the payment of wages, were used. Second, it is just plain -
wrong to argue that we can successlﬂ,llly encourage a transition from dependency
to self-sufficiency if we do not afford program part1c1pants protecnons afforded to

every | other Amencan worker

STATES HAVE PROGRAM FLEXIBILITY
. AND BU'DGET SURPLUSES ' |
e  Stateshave13 optxons for meetmg 'work requlrements many of’ ‘which are_ -
' activities that would most likely NOT be covered by the FLSA coverage,
~ such as job readiness. training, or time in vocatlonal education, and fulfilling
high school. Minimum wage standards will have no effect on the cost of
- these options and these programs will be more suited to the partlcular needs -
of many welfare reelplents '

e Although federal r_equiremehts‘for hours-of-work increase over time, the
range of optiohs for meeting these wor_k’ 're‘ql.iirer'nen_ts also efcpand; "
. f States have significant ﬂemblllty about how to meet work reqmrements
- ~ They can limit the numbers ‘of people in workfare without cutting off aid-
(e.g., by age of kids, opt-out of 2 month community service option, waiver '
from food stamp work requnrement to relieve pressure of ﬁndmg 50 many
" Slotsn) .. . .

e Some states are already very far along in meetmg the mltlal work

. requirements (NY a ready rehes heavily on vocatlonal education; Illmors

" -and Pennsylvama may already meet their first year work requlrements
without havmg to place more rec:1p1ents) ' :



'WELFARE TO WORK CAN ONLY WORK.
- WHEN WORK IS HONORED -

. The most 1mportant goal of welfare to- work pohcy -- placmg former |

welfare recipients in unsubsnchzed private sector jobs :- will be encoufaged .
by increasing the standards requ1red under other options. Employee

- protections are a posmve incentive for states to pursue comprehensive -

reform

- The whole pomt of welfare reforrn is reduced welfare dependency. The key
to reduced dependency 15 llvmg-wage work and skill development

' Any Congressmnal actlon to'reverse the Admlnlstratlon S posmon would S

run counter to every legislative effort to reform welfare by expanding work. "
Since the original Social Security Act, _federal policy. has acknowledged that

~ pressure to enforce work must also include pressure to raise living standards
through fair payment. Many. federal programs (WPA, CWTP, CETA) '
' requ1red prevalhng wage payments, not _]USt mlnlmum wage...

If states cannot meet the competmg demands of creatmg _|obs defendmg

" living standards, and protecting state budgets, the Department of Health and

Human Services has the power to grant. add:tlonal ﬂemblhty under

“reasonable cause exemptlons

BACKGROUND STATISTICS ON THE _
IMZPACT OF MINIMUM WAGE REQUIREMENTS

_ The new welfare law reqmres states to have 25 pereent of their caselcads in
“work-related activities for 20 hours a week this'year. Any estimates of the’ *
. impact of minimum wage coverage must acknowledge that (1) not all ‘work

activities will be covered by the minimum wage,. {(2) not all welfare-
rec1p1ents have to be in work, and (3) not all recipients will be’ forced to '
work full time. These reahtles make detalled estlmates dlfﬁcult :



L.

The Center on Law and Socral Pollcy has est1mated that only one state
(Mrssrssrppr) would be unable to conform with the welfare law’s current
work requlrements without increasing benefit levels if food stamps are
included in the calculation of earnings. This is already allowable under the

Food Stamps Workfare program, a program whlch also mcludes minimum-

wage requ1rements

o ‘.Mlmmum wage requlrements could easrly be met by employers mvolved in -

workfare programs. The median state grant of $383 means that in more
than half of the states employers would only have to pay 70 cents an hour or
less to. meet FL'SA requrrernents

State grants under the Temporary Assistance for Needy Famllles program
(TANF) are set at 1994 levels, but caseloads have fallen. States receive |
funding for'5.0 million famllles, but current caseloads are only 4.1 mllhon

The drffererlce between fundmg and- caseloads wrll make it easrer for states
10 comply : :

The Urban Instrtute reports that even in 1994 before the welfare law passed,

~ 23 percent of all adults recelvmg welfare were engaged in work activities or
_ tralnmg that may be allowable under TANF work requ1rements

WHAT THIS IV[EANS FOR EIVIPLOYEES

- Wlthout FLSA coverage, workers smmg nght next to each other doing

exactly the same tasks will see that one is getting at least the minimum

-  wage and the other is not. Acknowledgmg the employee status’ of workfare
‘ part1c1pants is key to promotmg workplace acceptance.

If the intent of welfare reform 1s to get welfare recipients into the real world
- of work then they should experience the real world of work; if we want

- them to be able to support therr own families off of welfare, they should be
‘ workmg at _]ObS that pay at least the minimum wage

R Without FLSA coverage employers wrll have mcentrves to ﬁll posrtrons
- with much cheaper welfare recipients rather than "regular” workers, L

degradmg the entire lower end of the'labor market in the process. In -

‘Mississippi, for example, a workfare worker working the required 20 hours

a week would earn the equivalent of only $1.50 an hour for their grant.



| WHAT THIS MEANS FOR EMPLOYERS" .

s Without FLSA coverage, employers could hire welfare rec1p1ents for free
even if their welfare grant divided by the hours worked were less than the
minimum wage. With FLSA coverage, employers would have to at least
‘chip in the extra on top of thie grant subsndy to come up to the minimum
wage (see estimate above) ' :

. Employers w1ll still en]oy heav1ly subs:dlzed workers through workfare and _
tax breaks. ‘
*  Whenthe publ:c supported welfare reform ‘we don't belleve they mtended

‘welfare reform to prowde free labor for busmesses
+  Insome states, private businesses can get tax breaks on "top of the
-subsidized labor so that they, hiave heavy incentives to displace current

workers or create shortﬂterm posu:mns solely to take advantage of low- cost "
labor. ‘ o :

- AFL-CIO Public Policy Department

j\ \Mlsa.txt
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%ges of Wélfare Reform

HE PRESIDENT was right. to order that
Twelfare rec:plents put to work under the

terms of last year's welfare bill be paid the
minimum wage, The objecting governors and other
critics are likewise right when they say that his
decision 'will throw the bill even further out of
whack than it aiready was. What. the president
basically proved in doing the right thing on the
wage was how great a mistake he made in caving in
- to'election-year pressures, some of them of his own
making, and signing the bill to begin with.
“+ The problem with the welfare part of this legisia-
tion—as. distinct from the gratuitous cuts that it
also ihipbsed in other programs for the poor—is
' the miistglch that exists between its commands
and the Fesources it provides to carry them out.
The basic command is that welfare recipients work,
but that's not something that can be achieved by
the snap-of a finger or the waving of a wand or it
would have happened long ago. A lot of welfare
rbcipients aren’t capable of holding down jobs

mthout an enormous amount of suppart. Nor, in ~

many cases, are.there jobs enough!in the private

sector- to acwnunodate them even i t.hey could

hold them down. .
7 The.cost to the states of putting to work as many
recipients as the bill requires was already going to

- be greater over time than the fixed funding in the.

bill. The minimum wage decision will only add to
the cost; hence the squawk from the governors,

But jt's not the decision that was wrong, Welfare -

recipients put to work are no less entitied to the

protectxons of the wage and hour laws than other

workers, To pay theém less would also be ta -
“undercut the wages of other workers with whom'

they will now compete for low-paying jobs. That -
.was a-major part of the argument organized labor

used in pushing for the order, Wages in that part of
the economy. are already too low to support a

_.iamily, and income mequahty in the country gener-
- ally is too great.. -

The law reqmres that i mcreasmg peroentag&e of
welfare recipients work each year. States that fail
to meet. the targets risk loss of some of their
federal funds, The number of hours 2 recipient

- must. work to qual:.fy also increases, Twenty hours

a week will be efiough at first, but eventually that
will rise to 30. For now, the way the president's.
order is written, most states will be able to put
recipients to work themselves, or pay private
employers to do so, for about the amount of a
monthly welfare. check. But over time that will -

- cease to be true; a welfare check that will pay for

20 hours at the minimum wage won’t cover 30.
‘The state will have to come up with the differ-

ence. Or it will have to start lopping people off the

rolls for other reasons. The bill gives stites power

" to do that, too, and that's what welfare advocacy

groups fear may happen in states whose fow =

benefits won't cover all the hours the bill requires.

Back to the mismatch: The bill requires more than
it pays for. As with the other flaws in this misbegot-
ten legistation, sooner or later this one needs to be

- fixed, or a lot of vulnerable people including chil-
.dren badly in need of help are going to end up

harmed instead.

E‘ance Reaps Its Reward

about the efficacy of linking trade and politics -

F_OR SOME time now, a debate has raged

in relations with China. Same say you can use

one 1o achieve results in the other; others argue

that business is business and let's keep human

nghts cut of it. An event in Beijing on Thursday

should settle the matter: You can use trade to
influence political relationships:

Unfortunately, the example at.hand .nvolves

Chmas using trade to get its way, not the other .

way around. A month ago, France helped make
sure that the United Nations Human Rights Com-
mission wouldn't even discuss China's dismal hu-

human rights, C_hma notes France has made a wise
decision,” President Jiang Zemin said, according to
a spokesman, Of course, there’s no need for
Americans to get too high and mighty about such
French behavior. This country, too, has made its
opportumst!c deaks. - '
~ Nevertheless we were reading about Mr. Chir-
ac’s salute to China—which “will be one of the top
nations of the waorld,” and which “must be one of
our main 'partners”—at the same time we hap-
pened to be-reading about Wei Jingsheng. Mr. Wei
is a brave dissident, one of thousands in Chinese

taife Far rearafinlls avarageina IR amaerentahlio
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Pald in fu]l

here's a s:ra.nge double standard ap-
T plied to people o ¥elfare. They are con-
sidered second -class eitizena, even when
it comes to work
The effort 1o force people uﬂ'nm

through & host of feforns has gained momen- -
tum, and recipients are being given time litnits .

© and other requirements dimed at getting
them trained and working. . '
But some people want maore, They think -
that welfare recipients who go to work
shouldn't be paid the minimum wage. ‘
' That doean't make sense, and the Wb.lte

House knows it. It agreed that mast oft.he re

cipients being placed in work programs
should be covered by the minimum wage law.
That didn't sit well with governors of both
parties of the authars of the welfare reform”
. law, who said the move would vastly mcrense
" the cost of running work programs and leave
" - most states unable to enroll the required
" number of recipients. They'd rather pgy them
jess than what is already a low wage.
Previous welfare laws explicitly outlined’
when minimuwm wage laws applied but the
new legislation does not. That left the door

1997

opentommmum
. Labor ienders insisted that workfare re-

'dmummdbythem Labor Stan-

dards Act, which requires the minimum wage
In most cases, and after months of study, the
White House agreed.-

Public employes ynicns have opposed
workfare programs in part because of top-
cerns gbout worker displacement. The fear
was that local govermuments would be less
likely to hire union members to sweep strests
if workfare participants could be forced to do

-the same work at much lower rates.

Puying the minimum wage to workdare

participants should not be an issue. If the goal

is to get them into the workforce and Xeep

- them there, it makes sense that they should

no* ™~ prid second-class wages. Those who
believe that the minitnum wage somehow

“subverts welfare rgform cught l:o reassess -

their pogition. -
At a time when the safety net is Lhrei.r.
ened, it is particuiarly foolish o eliminate a

“class of nnnwnrlung poor onI;y to create a fzey
-of serfs. -
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EDITORIALS

“Where theye i3 no vision, the people punsh

‘Workfare Wages

HAYbUMD A LANSHEN
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Puying minimum wouge raakes sense; welfare clients alr eady get it much in gmnts.-

During the supcechurped dehale over wel-
fare reform, the politiclans sabil thme ared
agali that the paint was to end dependency

- and stk in recipients respect for the vnjue

of work, Now the White House has agresdl *

with the U.S. Labor Departnient that wellare
: beneflciariex In work programs are periorm-

lag a zervioe in exchange lsr home - =0 by

dellritlon, Lhey e covernd by Lhe l-‘nlr Latir
Haendards Acl and nbst be peld the mial-

i wagat. ‘That s as 12 stiouid e,

Tl povernars who lobbicd so lard for
weliare reviston bonsted Lhiat they could
mave welfare recipients into mitvate sector

'MARLETTE’S VIEW

“Lhe pinlnadin. wege rises Lo §5

Joii 'lr- the extent Lhey sucu‘ui a det: ate
over paying mlvimuam wage 15 moot: Private
cmplayers aast pay L Besides, those in
edncativy aad tralning peoprans wnuld e
exemplod,

Phe controversy arises cver what to o

about reciplents who are wotking for tocal or
state povernments, performing tasks like
cleaning parks ar providing cletical help.
“[he gevernors and others who complaln
about costs have 2 weak case: The :alnlinuin
wapw U5 itsell 50 low 1hat In wll {he siates but
Mississtopl. weltare benelils pius food strunps
already etfued o exceed whal Lhe minimuwn
wape wortld pay a welfare worker for Lwe re-.
quired 3-hourweek. Costs will 1ise over time
as more hots cOwotk wre requtred, and siter
A5 in Octyleer.
Uyen then, Dowever, a Mb-hour-g-woely wel
Duy wvorker woutd he pald) $8,024 8 vear —

- 4,000 fess L".m the poverty level fﬂr n leI‘I.l.lj' ‘
“Cfthree, T '

'he Yssue does ;,et mure LcnnmlP wledd

e gtlier wnnificationy are explored. The
lffd wiy Department, {ar exomple, ts 2.
searching whether thore are implcestinns for
payinent ot Sucipd Secwily and Hnelpploy-
ment taxes, None of these intricnsies woas
thonght lhmugh i the polticnl rush te er-
n~l welfore cevislon last year. Now Lhés
musl be.. ‘

Paylag Lo minimninn wage is the right
Lhing {0 do ¢ conoplerdly and pWlesophtienity,
There nlready is enough threnwii pressure -
on geages pmong thatic on the lowest nzgs
withou! cresting a new pool of swhmfuboum
workers bo pull wag:s rates down lother. And
Heshdes, if sovernmendt wands welare 1d: -
ents Lo start Lthinking and aeting ke worke)a,
It 1wzt Lreas them a5 workars, too,

lelone NYPD Audlt Board D(J Serves bupport

Who's golng to watch the oflicers who watch

the afflcers? In 1494 the Mollen conunistion

" hawd 21 his own — ewnposcd sately of his
anvninters - - ol b bost Aralgane baoeoald

about Vallene's new pronosal, they haven't
vt ok lnnee srikh The baoyve fobty baoombae
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Today's debats: WELFARE REFORM

Rush to workfare éosts
- jobs of working poor

m;wwm lnws noed
1o be fine-tuned;
thay’re hurting those most \nﬂ-
nocable to job loss. -

Schools in Baltimors are bnnging in wel-

fare recipients to do janitorial work -at
$1.50 an hour, less than one-third the mini-

mum- wage, rather than remew contracts: | |

- with agenaes that supplied custodians at.

$6 an bour. The new workers continue 10

receive federally Ananced welfut benefits,
at 0o cost 1o the schoo k. 1

- It'§"a sweet deal for the. moncy-short
schools and useful work experience for peo-
pie who soon must get off welfare, But what
about those ):émton who were displaced?
How many arc u.ucmployed and cand.:—
dates for the welfare rolls?’

As Washington and the states push wel-
fare recipients to work, they've created a
way for employers, public and private, to
replace regular employees with cheaper 1a-
bor. The losers are folks who had stayed off
welfare with low-income work, They'rs
vulnerable 10 reduced hours, disappearing
jobs and lesser wages and benefits.

A Jersey City, NJ., ,lmz.l is cutting
full-time aides while hirung people on wel-
fare as “volunteers” 1o do the tame work .

In Nassau County, N.Y., a custodian

" laid off 0 1992 and witimatcly foroed onto |

welfare returned to the same job last year
— but as 2 welfare “traines!” at lower pay,
" no benefits and no vacatuon,

No ane has yet quantified the problem.
But the vulnerable population is large: 38
million working poor who at $7.50 an hour
or less often bave no health insurance. And
even with the toopomy thnving, most
states are short of the low-wage, low-sldll

- jobs that the working poor hold and weifare -

recipients need. Yet welfare reform re-
quires that by the turn of the century, near-
ly 5% of all adults grtung welfare asms-
mnce — 4 million people — must spend at
" least 3) bours 2 werk 1o somne sort of work
" The law bars employers from firing exist-
ing workers w hwe welfare reopienns
whose compensation s subsidized by the
_ntate. But its intent can be defeated by o

“The job gap

swmmmmmuwd

mm“mm“

Minnesots: Rato of job seskers o |
openings. is 27-1; for joba Mtlhl"'hubis

wage,” B-1. ; |

- 'ducing limin, wagu ot beaefits for existing

WOrkeTs Of teTminating outside contracts;
woridare recipients can then fill vacances.

Backers of the 1996 welfare reform mini-
muze the problem. They fear a backlash
could reverse momentum mnging their
way. On the other side, unions trumpet
sare stores, not research, But anecdotal ev-
idence is accumulating In additon to sub-
tle znd overt job displacement, employers
from Sait Lake City to Richmond, Va,, re-
port the Aow of welfare reapients into the

-workforee is helping keep pay rates down,

And whrn the ifievitable economic gows
down amrives, with shrinkage in low-in-
come jobs, the situation s likely to resemn-

-ble a nasty game of musical chairs with far .

more players than wage-paying seats.
Weifare reforty was lopg overdue. But
the 1996 law, driven by sirnplistic budget-
cuting politics, did linle w spur the job
growth nesded to deal with umderlying
poverty and lack of opportunity. President
Clinton wants to spend $3 billion for job-
training grants and tax breaks 1 employers
who hue welfare’ recipients. First, some
spaclework i3 nexded. Moving welfare re-

-cipients o work is a fine chjective. But

throwmgthe working poor out on the strent
Rz:”orm that risks’ thmwmg the worldng

poar out of work and onto the welfare rolis
- is ot worthy of the name.
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EDITORIALS

for hire

Use Pa’s surplus to'create publzc-smzce j0Bs.

. ;dayor Rendeu com.m.saraled
Monday with other mayors over the
burdens of ths new welfare-law. Ha
urgad z federal jobs pr ogram for the
millicns patonwide whe will be
forced off the roils.

Mr. Rendell is right It was irre
spoasible ¢f Coangress to pass, and

Presi¢art Clinton 10 sign. a weilars
‘plaa lhat did Hithe (u create jobs fur
folxs whe'll lose their benefits. -

Some siates aren'tin good'sha;é»to
pankroll a jobs vrogram.

In New Jersey, for example, Gov.
Whitman already is Tesérting ‘to
tudget pimmickry to zlose a d_eflm
and to fund the siste persion system.
But in Penndylvacia, waich expecis 2
surplus of more than §300 - h.llhcu

© -¥hen the dudgz( year.ends June 30, z

jobs inidative is dcable. _
A coalition of taber wnions, com-

- muniry groups and religiows organi.

- A s e e g =R

zations has come togethker 10 SUPPOTT

.a 3135 millon jobs plan by State Sen.

Vincent J. Hughes (D, Phila). |
In Republican<iominated karris-
burg, tais Democratic plan 5 going

nowhere fast. But it could spur de-

bate and prepare the ground for 2
bipardsan jobs bilk, -
Ser. Hughes' bil would c*e&te

-10.000 fulliime jobs atarewids, ropg
-1...g {rom boarding up abandoned

- peogpla. Alse, since money jor

homes to cleamng up parkd The
workers would get $6 an hour, pr the
"prevailing wage," if that's higher.

Tae pay would be set substaktially
goove the minimum wage — §4.75 an
aour — pardy T caim copcerns {pat
Sach 2 jobs pregram wouldp:push
down the wagss of othar loW-paid
WOTKers. Tnaus ne small-i
given the widening gap betwe :
income and higz-earning %meiicans '

Still, there are compeilingt ergu: -
repss for puiting ihese pubhc-sarv'-
ice jobs.at or close i¢ ike miimum-
wege. Such jobs are a first steplout of
dependency for p<ople whel can't
find work ic the private sectofl. Why
,should goverament, aciing as theem
plover of last resort, pey mord than
privaie compantes qffer thau‘[ least:
skilled empioyess?

This lzvel of 2ay would gé
wellare recipient? an incen
sirive toward beter jobs, id
opening up slots for other low-

g ex-
ve to
ture
illed
y jobrs
program isn't unimited, keepitig pay
low allows more jobs 1¢ be crdated.
“Most workers in the inndr city
are ready, wiling. sble and pasxdous
10 hold a steady job.” wrote séciolo
gist Witliam Julizs"Wilson lasi year.
Yes. And goveroment must dd mors
10 nelp ‘prove him “gh. ‘
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‘What They’re Saying . . .

“As employers, Lutheran Services in America organizations face the same issues
that every non-profit and corporaté employer in America does by having to work within a -
budget and provide services to its clientele. But, we also believe that workfare recipients
preform important work that should be valued fairly and covered by the Fair Labor
~ Standards Act.” We in Lutheran Services America challenge other employers to join us to

be mvolved and become respon51blelm the opportumues we give workers '
-- Rev, Faye R. Codding -
Lutheran Services in Amenca
employer at nursmg homes and Chlld care centers

“The National Association of Service and Conservation Corps’ 120 mémber corps
across the country historically have employed welfare recipients to perform work for the -
“benefit of their communities. Traditionally, Youth Corps have paid at least the minimum
wage to everyone who has worked for them, regardless of their status as recipients of .
public benefits. We applaud the Clmton Administration for reafﬁrmmg this pohcy for all -
employers . _ Sy : :
| | - Kathleen Selz, President
Nanonal Assocxanon of Serwce and Conservatlon Corps

“If our commitment to help those struggling to escape poverty is real, then we
- must be vigilant in ensuring that the protections so critical to the success of other workers
are also available to welfare recipient_s.'The-Leadership Conference believes that we must
- stand firm in our commitment to uphold basic employment protections for all individuals,
particularly those most vulnerable. Ensuring that low-income individuals are protected
against sub-minimum wages, inhumane workmg conditions, exploitation, and '
discrimination is only one piece of a larger more fundamental struggle to help low-
. income families chart an escape path from poverty to financial mdependcnce
-- Wade Henderson, Executive Director

Leadership Conference on Civil Rights

‘ “Rcsearch indicates that the TANF [Temporary Asswtancc for Needy Families or .
‘Workfare’] program must include worker protections if we expect women to move from |
“ welfare to self-sufficiency. Simply prov1dmg _]ObS for welfare mothers will not enable
thcm and thelr famllles to get out of poverty ' o
- Instnute for Women’s Pollcy Reseaich



What ’i‘hey’re Saying...-

““| applaud the President-in his decision to apply labor standards, most notably the
- minimum wage, to welfare recipients required to return to the job market. Welfare
recipients put to work are entitled to the same benefits as any other worker To pay them
less than a minimum wage is unconscionable.”
‘ "+ . -- Sharon Sayles Belton
Mayor. of Minneapolis.
i
“I have introduced legislation which would require that welfare recipients in work
assignments in California have the same rights as other workers on job sites, including,
first-and foremost the right to receive at least the minimum wage. I strongly believe this is
" the best policy for California and for|the nation. The Clinton Administration is to be
. con gratulated for concludmg that the Falr Labor standards Act protects welfare
recipients.” _ : :
.- Antonio Villaraigosa
Majority Leader _
Callfomla State Assembly
“While Workfare may be helpful in introducing some welfare recipients to the
demands of the workplace, without job rights participants could all too easily be
exploited. Treating Workfare participants differently from other employees would send
the wrong message. It tells them and their potential employers they should not be viewed
~ as members of the workforce. - In contrast, treating Workfare participants as employees,
with the rights and protections due employees, will help 1ntegrate them.into the workforce
and motivate them to develop and advance on the job.” '
-- Illinois State Representatlves
Carol Ronen, Constance Howard,
Larry McKeon, Louis Lang,
Michael Smith, Kevin McCarthy,
Rosemary Mulligan, Michael Giglio,
- Angelo “Skip” Saviano, Janice Schakowsky,
Larry Woolard, Steve Davis,
- Arthur Turner, Mike Bost,
. Lou Jones, Shirley Jones, - -

Miguel Santiago and Charles Morrow -
! | B
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| Pollmg Data: - \
Minimum Wage Coverage For Workfare Reclplents

Peter D. Hart Research Associates' conducted a national voter survey, June 6-9,
that-included questions on extending minimum wage and other workplace legal -
_protections to welfare rec:plents in workfare programs. Key ﬁndlngs include:

. Strong voter support for minimum wage coverage The survey results |
- reveal that voters strongly. belleve that minimum wage laws and other basic _
legal protectlons should apply to those in sate workfare programs.

. Fully’ 69 percent agree that workfare participants should be covered,
while just 25 percent; believe that states should not have to pay '
partlclpants the minimum wage.

. The breadth of support for minimum wage coverage is also striking,
including two-thirds of those with incomes over $50,000 (67%),
- professionals {67%), and white voters (67%). Even college educated -
men (71%) and Republlcan voters (62%) favor mmlmum wage
coverage by large margms

e .Voters are concerned about_ wage impacts. By a decisive two-to-one
margin (59%-31%), voters agree that workfare participants should be

~ dovered by minimum wage and other basic workplace protections to prevent
the corrosive effect that sub-minimum workfare protections could have on
the jobs and wages of low- -wage workers outside of workfare programs.
These margins occur despité a powerful opposmon case that focuses on the
cost of coverage to taxpayers ' ' '

59 percent agree with the statement that many current minimum- wage

. employees would lose their Jobs if workfare participants could be
forced to work for less and that exempting one group of workers
‘from minimum- wage protectlons opens the door to undermmmg the
minimum wage for others '

- 31 percent agree with the statement that taxpayers would have to
support higher we[fare budgets if states are forced to pay the
minimum wage; and that welfare recipients who want better

- pay should get off welfare and find a job on their c')wn.'



- GROUPS SUPPORTING FAIR LABOR'STANDARDS ACT
COVERAGE FOR WORKFARE PARTICIPANTS

A Philip Randolph Instltute

ACORN
Americans for Democratic Action
American Friends Service Committee
American Jewish Congress
Black Women'’s Agenda, Inc.
Bread for the World )
Business and Professional Women/U SA
Catholic Charities USA '
Center for Community Change
Center for Law and Social Policy
Center for Women'’s Policy Studies
Center on Budget and Policy Priorities
Chicago Commons Employment and Trammg Center
Chicago Jobs Council \
. Child Care Action Campaign

Church Women United
 Clearinghouse on Women's Issues
Coalition on Human Needs -
- Comimission for Women's Equity
Day Care¢ Action Council of Illinois -
Disability Rights Education and Defense Fund [nc.
Feminist Majority
~ Hadassah

{llinois Hunger Coalition

INET for Women )
Korean Immigrant Workers Advocates
‘Labor Project for Working Families
Leadership Conference on Civil Rights
League of Women Voters of Hlinois

" Lutheran Services in America

Mexican American Legal Defense and Education Fund, Inc.
Mid America Institute on Poverty

Migrant Legal Action Program

NAACP Legal Defense and Education Fund, Inc
NAACP, Washington Bureau |
“National Association of Social Workers
~.9to 5, National Association of Working Women-

National Center for the Early Childhood Workforcc

. National Committee on Pay Equity |

. National Council of Jewish Women : -

National Council of Negro Women, Inc.



Nauonal Employment Law Pro_;ect
National Hispana Leadership Institute"

" National Lz_aw Center for Homelessness |
- National Organization for Women

National Women's Conference
National Women's Law Center T ' _
NETWORK: A National Catholic Somal Justlce Lobby '

" New Girl Times

NOW Legal Defense and Education Fund

Poverty Law Project

Public Education and Policy PrOJect

The Welfare Law Center

United Church of Christ, Office for Church in Socwty

Wider Opportunities for Women .

Women Employed Institute ' :
Women Work! The National Network for Women $ Employmem
Women’s Legal Defense Fund
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. om Cwnl Rnghts'

Pre51dent William J Cllnton
The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

" May 15, 1997 -

" 1629 “K” St.. NW. Suite 1010
Washington, D.C. 20006

Phone: 202 /466-3311

Fax: 202/466-3335.
. TTY: 202/ 785-3859 .

Re: Welfare Reform and Civil Rights Enforcement

Dear I"residentAClim'oﬂ:

On behalf of the 180 natxonal orgamzatlons that compnse the
Leaders}up Conférence ont Civil Rights, the nation’s oldest and most broadly- -
based civil rights coalition, we write to request your assistance in making the
civil rights and economic security of low-income individuals and families a
higher national priofity, as states implement the recently-eriacted Personal -

: Responsnblhty and Work Opportumty Reconclllatlon Act (PRWORA)

The Leadershlp Conference believes that real welf'are reform must.
remain true to fundamental principles of equa.llty, fairness, and social justice
while i increasing the chances for all families in'need t& become economically
independent. The changes required by the PRWORA create new challenges ---

I

and new nsks - to upholdmg these fundamental pnncxples

New Threats of Discrimination Targ eted at Low-Income Eamilies

The PRWORA creates perverse new incentives for states to deny
assistance to needy families and act in dxscnnunatory ways, thus, erecting new
hazards for individuals who already face discrimination: persons of color,
women, people with disabilities, and older people. For example:

- "Equality In a Free, Plural, Democmr:'é Socrety

_ e@m :
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s . With the ellmmatlon of the mdlwdual entitlement to welfare benefits and services and
the lack of clear rules, crucial decisions about who gets benefits, who gets services, and
who gets penalized, may be made in arbitrary and, discriminatory ways. For example,

* as a result of the new legislation states now have wide latitude to use different rules in
~ different geographic areas. As a result, communities with a high concentration of racial or .
‘ethnic minorities such as cities may recewe lower beneﬁts fewer services, or be subject to _

“harsher rules and penaltles 0
|-

. "I'he harsh new restrictions aimed at legal immigrants will likely worsen discriminatory

B practlces that many ethni¢ minorities already face. Individuals who are. eligible to

participate in a particular welfare program could be shut out simply because they have an

accent and are assumed not to be citizens. While the Department of Justice will be issuing

. guidance on verification of status procedures to providers that distribute federal public

benefits, there will be no procedure to monitor the providers and likely no consequence to a

provider that discriminates. Others may lose benefits because they are unfamiliar with new

welfare program rules and cannot obtain materials in their native language. Still others are

already being shunned by employers, or unfan'ly selected out to produce identification
'documents 51mply because they “look foreign.”

e - - Early reports suggest that presstire on states to place recipients in jobs and meet strict

' new work participation requirements may push women, especially women of color, into
low wage, stereotyped “women” and “minority” jobs with little training and few

‘ prospects for future employment States attempting to raise their work partxc1patlon rates
. also may “cream” job seekers; i.e., focus more attention on individuals perceived as “more
desirable” or the closest to being job-ready, and offer less desirable assignments to minorities,
‘people with disabilities, older workers, pregnant women, immigrants and others who too
‘often lose out on ]Ob opportumUes because of dxscnmmatory sterootypes about thelr abllmes

e Early rcports also suggest that rigid new work partlcipauon requirements may
" discourage states and employers: from assessing and accommodating the needs of
individuals with disabilities. A recent study by the Urban Institute found that 16-20 percent

. of women receiving AFDC (under the old welfare law) reported one or more disabilities that
limited their ability to work. But some individuals with disabilities may be unable to comply

- with the new law’s work requirements because their disability has never been identified,
assessed, or reasonably accommodated. Moreover, specific provisions in the new law may
have discriminatory effects on'individuals-with disabilities: the twelve month time limit on

* participation in vocational educatl on, for example, may unfairly impact individuals with

: 'leammg disabilities who need to enroll in specm.l:zed programs ofa longer duratlon
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+ . Increased sexual harassment is a foresceahle problem. Women are the majority of adult
welfare recipients: Given the documented instances of sexual harassment in our society, it is
reasonable to assume that some of these women may become victims.of harassment in the

- workplace because they are pamr:ularly vulnerable -- i.e, they risk losmg v1tal benefits. 1f they - .
cannot keep their }obs S

LS Cluldren may be penahzed unfalr]y by welfare reform simply . because of the -
' © circumstances of their birth; i.e. because their parents were unmarried, or young, or
_immigrants. As a result, the new law will take benefits away from children who otherwise .
would receive them under the pld AFDC program and who now desperately need them.

S
H

Recommendatidn's

. Welfare reform should not mean a loss of civil rights protection. Moreover, devoiutton of

puwer to the states cannot and must not mean the abandonment of the federal government’s
responsibility to provide basic civil rights protections for low-income individuals and families. The -
‘new welfare law does not modify the many civil rights laws that protect agmnst discrimination, nor
does it alter the federal government’s:continuing obligation to enforce such laws, In'this changed

" environment, the role of your Adnumstranon will be cntlcal We urge the Administration to:

1. Vlgnrously enforce the laws pruhlhxtmg dlscnmmatlon in federaily funded programs, .
" including those specifically listed in the leglslatnon and Title IX of the Education -
‘Amendments of 1972, as part of welfare implementation. As the recent U.S. Commission
on Civil Rights report, Federal Title VI Enforcement to Ensure Nondiscrimination in .
Federally Assisted Programs (June 1996) concluded, there has been a history of under

enforcement of Title VI, especially in the context of block grant programs. Given the

heightened potential for discriminatory practices under the PRWORA, the federal government

must develop new strategies to detect and challenge mscnnnnanon, and better coordtnate its
enforcement efforts _ , , :

2. - Asstates subrmt, amend'and expand their state plans, the federal government should

* require specific information about the “objective criteria” states will use to determme

eligibility; how they will assure “fair and equitable treatment;” and how they will
provide welfare recipients an opportunity to be heard as required by the PRWORA.

The Department of Health and'Human Services does not have the authonty to disapprove

state plans, but it does have the: responsibility to determine whether the plans are complete.

Requiring states, as they submit their plans in future years, to articulate the standards and
procedures they intend to follow is cntical to prevent arbitrary and discriminatory decision: - -


http:victims,.of
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making it both the Ievel of individual benefit detcrmmanons as well as the level of state-wide _
implementation. For example if the ‘state plan proposed differences in treatment for
predomniinantly minority urban areas and predormnantly white suburban areas, potential
 violations of Title VI could be identified and’ deterred
3. Vigorously enforce other ci@ril rights and labor' laws on behal_i' of welfare recipients,
_including Title VII of the Civil 'Rjghts Act of 1964, the Equal Pay Act, the Age
Discrimination in Empioyment Act, the Occupational Safety and Health Act, the Fair
Labor Standards Act, the Amencans With Disabilities Act and Section 504 of the
Rehabilitation Act, the Immigration Reform and Control Act, and the Family and -
" Medical Leave Act. Welfare recipients, whose families’ access to subsistence benefits hinges
on their ability to get and keep jobs, will be easy and vulnerable targets for discrimination.
They are entitled to the same protections against discrimination; unsafe working conditions,
and exploitive pay as other workers And enforcing the law on their behalf protects all
workers, by reducing the mcemwe to replace current employees with cheaper and more-
‘ explmtable labor.

4, Ensure that states comply with the requlrements of the PRWORA to maintain
. assistance to smgle recipients who cannot obtain chlld care for a child under six years
old, and maintain Medicaid coverage for ehglble families. The Administration should

- ensure that states comply with the law’s provision protecting families with children under six |

- from bemg penalized if lack of'child care prevents them from accepting a work assignment .

by requiring_ states to conduct case re\news of a sample drawn from families that have been
sanctloned

5. Work to repeal the provnsmns of the PRWORA that severely limit the eligibility of ’

~ legal immigrants and refugees for a wide variety of federal benefit programs, and to

_ address the inadequacies of the naturalization process. The provisions of the PRWORA

" related to legal immigrants are blatantly discriminatory in that they treat foreign-born
- individuals differently than those who are born in the United States, denying them benefits

- until they have become naturalized citizens regardless of whether they work and pay taxes . -

to the United States government. These provisions have a particularly discriminatory impact
on elderly and disabled immigrants, many of whom are unable to fulfill the English language -
and civics requirements. for naturalization or to take a meaningful oath of allegiance and

'therefore ‘will remain permanently mehglble for Supplemental Secunty Income. and Food
Stamps. - :
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We also urge eﬁ'orts to allow legal 1mrrugrants to continue 10 receive assistance: whlle they

- are in the naturalization process to wawe the English Ianguage and civics requirements for
an expanded class of elderly 1rnm1grants and to allow individuals who are too dlsabled to- -
naturalize to continue to receive federal beneﬁts -

In addition to challengmg d1scr1mmatory practlces at the state level, we urge the
Adrmmstranon to work diligently at the federal level to remedy the harshest effects of the new law.
The Admintstration has begun some of th1s work, but there is more to do. For example, we support
proposals in the Administration’s budget to mitigate the new.law’s hardshlps for the most vulnerable

legal immigrants, people with disabilities and children. But the far-reaching impact of the new law --. -

almost all noncitizens are no longer eligible for SSI and Food: :Stamp benefits, and new mmxgrants -

will be barred from federal rnea.ns-tested benefit programs for five years -- will require the =

Administration to take more steps to restore the status of legal rmrmgrants as full and equal members *
of Amencan .society. :

We_ strongly urge the Administration to take advantage of any flexibility permitted under the
new law to minimize its negative ¢consequences. For example, the PRWORA targeted the SSI
- Childhood Disability program for cuts, and required the Social Security Administration to develop
‘a new definition of childhood disability. Unfortunately, the Social Security Administration failed to

take advantage of the statute’s flexibility, and has issued unnecessarily harsh interim final regulations. . -

If these regulations are not. changed, they ‘are likely to disqualify at least 135,000 children with
‘significant 1mpam~nents and to fall especrally heavrly on chxldren wrth menta] retardatson or mental _
healith problerns

Restricting children’s ehglbrllty for the SSI Chrldhood Dlsablllty Program will also restrict

their ellglblhty for Medicaid. Most children who qualify for SSI are automatically eligible for .

Medicaid; thus, children who fail to meet the new restrictive definitions for SSI eligibility lose this
automatic coverage. Some will qualify for Medicaid on other grounds; others, however, will not. .
We commend the Administration for proposing to continue Medicaid coverage for children currently
receiving SSI, who are disqualified under the new rules defining childhood disability. However, this -
proposal only helps current recipents. It will not ensure Medicaid coverage for children who would -
have qualified for SSI, and thus Medlcmd under the former mles but cannot meet the stnngent new " .
standards. - :

New Barriers to Economic Securitv; Faéing Low-Income Families

- Ensuring that low-income individuals are protected from discrimination is only one piece of
" alarger, more fundamental struggle to help low-income families chart an escape path from poverty -
_ to financial mdependence 'I’he new, law :gnores many of' the specrﬁc barners -- such as the lack of

i

i
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 livable wage jobs, trarisportation, health care, child care, domestic violence counseling, and limited - .

_ access to quality education and job training programs -- that make it difficult for low-income
individuals to move permanently from welfare to work. Many welfire recipients, for example, are
- being forced to drop out of school and take “dead-end” jobs even though completing their education

" may be the only way they can get jobs;to support themselves and their families. ‘

~ The welfare to work initiatives included in the budget may mean more funding to help
" individuals get jobs, but it is unclear what these initiatives will be and how much funding will be
available. Even the original budget proposal — $3.6 billion allocated over five years -- is not enough
to meet thé needs of all of those who;must find work. We urge you to pursue meaningful and
much-needed reforms, and seek additional funds to: (1) create new jobs that pay decent wages;
(2) expand access to education. and job training so that weifare recipients can be better
prepared for the wurkplace, and (3) provide necessary support services, such as child care,
health care, domestic violence counseling, and transportation costs, that welfare recipients
:. need to go to work. Without such reforms, welfare recipients will be- pitted against, or simply
- displace, other low-wage workers as they vie for an madequate supply of jobs and compete for ever-
. dwindling support services. . T o

~ This Admlmstra.non has dlstmgulshed 1tself by standmg firm in its commiitment to uphold basxc
~ civil rights protections for all individuals. We urge you to make the promise of our civil rights laws
- areality for all individuals, pamcularly those most vulnerable, by making civil rights-enforcement a
"~ top pnonty as the new welfare law is implemented. And, we urge you to go even further, by working
to restore equal treatment for immigrants to this country, a safety net for children and adults with
disabilities, and assistance to poor families struggling to achieve financial independence.

Sincerely, .
Dr. Dorothy I, Height .- .. ' Wade Henderson
- Chairperson .. .Executive Director :
Leadershxp Conference on le nghts - ‘ Leadersh:p Conference on le R1ghts -
Horace Deets ~ *© = - Jackie DeFa;io ‘
Executive Director . =~ - I ~ President -
Amencan Assoc1at10n of Retlred Persons - . American Association of. University

ST - Women
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Mar:an anht Edelman
Founder & President -

Chﬁdren s Defense Fund | .

" ‘Antonia Hernandez
. .Executive Director -

Mexican American Legal Defense &‘

Educanonaj Fund

Paul Marchand
.Dlrector N
‘The Arc of the Umted States

B '

- Kweisi Mfume
President & CEQ ‘ .
National Association for the ~ -

‘Advancement of Colored People -

: ﬁugh Price

. President
' National Urban League

‘Marcia Greenberger
.Co-President :
- National Women’s Law Center

Judith L. Lichtman
* President :
_Women 8 Legal Defense Fund

: -.Ger"ald'McEntée -

Internaticnal President

" American Federation of State,
-« County & Municipal Employees

" Karen Narasaki '

Executive Director .
National Asian Pacific American

. Legal Consortium -

Rabbi David Saperstein

Executive Director

Religious Action Center o

Union of American Hebrew
Congregations '
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Andrew L. Stern .
President
‘Ser\nce Employees Intematlonal Umon

i

Stephen P. Yokich '

President

‘International Umon Umted Automoblle ‘. :

-Workers of America -

“Patrisha Wright

. Executive Director

Disability R.lghts Educanon and Defense
Fund

Raul Yzaguirre

President
Natlonal Counc:l of La Raza
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EMPLOYED .
INSTITUTE . ,‘ 0. 22 WEST MONRDE STREET, SUITE 1400 + CHICAGD, ILLINOIS 60503

. o L . VOICE 312.782 3802 + Fax 312 7825249 -

. President William J. Clinton
' The White House = S
* 1600 Pennsylvania Ave. = . . ..

Washmgton DC 20500

| Dear Presujent C linton: <.

, On behalf of hundreds of thousands of women in poverry who will be requxred t0.
meet the work requirements of Temporary Assistance for Needy Families (TANF) under
the Personat Responsibility and Work Opportunity Reconciliation Actof 1996, we urge -

" you to support ernployment protectlons for participants of “Workfare” and other work-
related programs. - , :

: t ’ _
Most Workfare programs which states can creaté to meet their TANF work
requirements, require TANF recipients to work in exchange for their benefits.
Unfortunately, TANF does riot mention the full range of employment and anti-" -
discrimination iaws that can protect Workfare participants from unlawful conduct.
Current workers who. do not receive TANF are already protected by such-employment
laws as the Fair Labor Standards Act, Title VI of the Civil Rights Act of 1964, the

- Pregnancy Discrimination Act, the Family and Medical Leave Act and the Occupational

Safety and Health Act.. Denying Workfare pamcxpants similar protections sends the

intolerable message that employers need not worry about treating Waorkfare participants
_ fairly or with dignity and would allow Workfare employers to benefit from the labor of
‘Workfare pamc1pa.nts who are trying to support theu' familiés. - :

F ' .
In a typical Workfare arrangement, employers will get TANF recipients to work

for 20 hours per week and perform any work that the employer assigns. The en"lplt))}er_-
will direct the participant’s work, Supervise the participant, and monitor the participant’s
progress, but will not be required to pay the participant’s wages, provide skill training or
commit to hiring the participant pennanently In most cases, the employer’s extensive -

authority to direct and control the participant’s work will satisfy the legal tests, such as
. the “economic realities” test that courts have used to determme whether a werker is
L 'covered by a pamcular employment Iaw L '

CIf employmem protecuons are demed to Workfare partzmpants then thns “make
work” program, which is not creating jobs, 1s ‘punishing recnplents In the absence of basic
employment protectmns ‘Workfare participants are treated as prisoners who may have to
endure discrimination or working in unsafe and hazardous environments or risk being
sanctioned and losing their TANF beriefits if they do not work under these conditions.

SERVICE AND ADVOCIAGY-FOH WORKING W(‘)MEN'SINCE 1673
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-~ In light of TANF s strict work pamcxpatron requrrements and our economy ’s lack
of a sufﬁc1ent number of. entry-level jobs, we must create programs.and policies that help
women find livable wage jobs that can support women and their familiés. Unfortunately, o
. many Workfare programs will not advance these goals. Workfare forces participants to -

. work in any job without regard to whether they need additional education, pre- .
employment or vocational skills training, or whether that job will lead to permanent,
 unsubsidized employment before their time limited cash assistance expires. But, if states
decide to implement Workfare programs basic employment protectlons must be extended

- 10 program partlmpants

As you stated in your proclamatron for Women’s H1story Month, women are
‘almost an equal share of the labor force, yet-gender barriers still exist that must be broken
' down, Do not allow Workfare to increase the barriers that women on welfare face as they
work to become self-sufficient. We oount on you to insure that Workfare workers are ‘
covered by the same employment protect:ons that our country ensures for the rest of our
' workforce ' : o

Sincerely,
A.mencan Friends Servu:e Commrttee :
American Jewish Congress Comm1351on for Women s Equrty ,

‘Black Women's Agenda, Inc. - " ' s
Center for Women Policy Studies .- :

- Chicago Commons Employment and Tralmng Centcr
Chicago Jobs Council S
Child Care Action Campaign |
Clearinghouse on Women’s [ssues

‘Church Women United C

. Day Care Action Council of Illmors ;o
" Hadassah :

Tllinois Hunger Coalition -

INET for Women

- League of Women Voters of Chlcago
League of Women Voters of Illmons I
Mid America Institute on-Poverty. -

National Association of Social Workers

‘National Center for the Early Chlldhood Workforce

~ National Council of Negro Women, Inc. '

~National Organization for Women
National Womien’s Conference

S
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_Apﬁl 24, 1997

President Wlllram J. Clmton

White House * . i+
1600, Pennsylvania Avenue .
Washington, DC 20500 *

Dear President Clinton" | i

We would like to take tlns opporturuty to hxgh.lrght our concerns tegarding
employment protections for low-income heads of household whio will ikely be
required to participate in “workfare” programs in order to receive cash benefits
under the Temporary Assistance for Needy Families (TANF) block grant. We are¢
asking that you support extending employment protectrons to welfare reclprents

: partncnpanng in workfare 5

The Kids Public Educat:on and Pohcy PrOJect was establlshed in 1987 as 2 joint
effort of the OQunce of Prevention Fund and Family Focus, Inc. to advocate for '

. state and federal polrc:es beneﬁtmg children and farmhes

: Accordmg to provisions in! the Personal Responsrbrlrty and Work Opportumty

Reconciliation Act of 1996, states have the ability to use workfare programs in
order to meet the wark participation requirements outlined in the legislation. Qur
concern is that only employers, and not workfare participants, will benefit unless
the employment supports under the Fair Labor Standards Act (FLSA), Title VII of
the Civil Rights Act of 1964 and the Occupational Safety and Health | .
Administration (OSHA) are extended to this vulnerable population. Put directly,
employers should not benefit at the expense of low—mcome parents who are trymg :
to support therr famrlles '

The provisions of the new welfare legislation permit employers to use workfare

- participants for up 10 20 hours per week without any compensation, including

wages, skill training or promises of eventually hiring workfare employees. The
employer’s role under the workfare arrangement clearly meets the “economic

~ realities” test which has been used by the courts to define whether or not a worker

is an employee for FLSA coverage. This test factors in the employer’s
employment authority and control over the workfare partrcrpant and maintenance

.of parncnpant employment | records

Under the old gurdehnes for the JOBS program, workers were e covered under Title
VI, OSHA and FL.SA’s minimum wage protection, mandating that the hours a -

recipient worked could not exceed her grant divided by the minimum wage. If

* these same protections are not extended to workfare participants, then this “make

work™ program—which does nothing to create jobs—will punish welfare
recipients in two ways. First, it will force participants to work instead of allowing




For more informadon:

' Maurice Emsellem

Nanonal Employment Law Project .

- {212) 283-3025, ext. 106

WORKFARE PRESS CON'mc'rs |
May 1, 1997

WORKER ACCOUNTS

| Gcncféi IsSues .

Kathy Wilkinson (attached press chppmg)
Wheeling, West Virginia -
(304) 242-7773

Kathy Wilkinson is a single mother wuh two. daughters, ages nine and eleven, from
Wheeling, West Virginia, She: warks two part-time minimum wage jobs at West Virginia
Northern Community College - as a lab assistant and a math tutor. She has an '
Associate’s degree.and is currenty working toward a Bachelor's Degree in Education,
M, Wilkinson was actively involved in last year's successful campaign to raise the federal
minimum wage. In recognition of her work, she was honored at the minimum wage bill
signing ceremony and introduced the President. Ms. Wilkinson is now campmgnmg for
the rights of workfare workers for pmmcuon under basic employment laws.

Brenda Stcwa.rt (a.ttached a.fﬁdamt)
Brooklyn, New York
(718) 789-6563

Brenda Stewa.rt, who has two chlldren has been reoexvmg Aid to Families with

Dependent Children and Food Stamps since was laid off in 1992 from her job of two
years with a community-based organization, Since 1994, Ms. Stewart has been assigned
to the New York C:ty warkfare program doing cxtensive clerical work {filing, answering
phones, and processing mail) for the Deparmment of Social Services, which are duties:
equivalent to City employee title “Office Aide ITI". In return for 8561 a month in
benefits, she has worked from 20 to as thuch as 35 hours a week. She was recommended
for a full-time position by her supervisors, which she did. not receive, and was mstead
assigned to train the newly—hlred worker

Health & Sa.fcly

R.dph Tncochc (estimony attm.h:d)

" Queens, New York

contact: Karen Yau, Natonal Employment Law ?m_]ecr
(212) 285-3025, ext. 109 )
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Workfare Press C.ontac:s

Ralph Tncor.hc isa n:c;plcm oi Hom: Relu.f in New York Cxty Smce Augus: 1996 he
has been assigned 10 the Department of Parks and Recreation workfare program for 46

~ hours every two weeks in return for monthly. Home Relief and Food Stamps wtaling -

$296 a month. In the Parks Departmént, workfare workers naw out aumber regular pa.:d
employees by 3 .1, Among other: responsibilities, Mr. Tricoche has raked leaves,
removed garbage and swept the grounds. In fulfilling these duties, he has handled
contaminated needles, soiled chapers, cloths and uniderwear, vomit, faces and Kotex. He -
has;nmmedmmmdmdconﬂmhackofagubagemkmpmkupga:bage He has -
used a chain-cutter w cut chains in order to replace old garbage cant. Hé Has performed
these respomabxhues w:t.hout any trammg on hxs hcalth a.nd safety nghu _

M. Luis Pagan (atta.chcd warkers compensauon mmplamt)
- Bronx, New York - - \
. contact: Karen Ya.u, Nauona.l Emplnymcnt Law Pro_]ect L
(212 285-3025 cxt. 109 - , s

Mr. Pa.g'an isa rec:plent of Homc Rehcfm Ne'w York C:ty In 1995 he was amgned toa
workfare placement in the Department of Parks and Recreation. He was seriously
injured on April 16, 1996, working in a parks garage. Over his objection, Mr. Pagan was
told to go with a truck dnver to deliver garbage to a recycling plant. He wastoldto
unjam the garbage conwminer which was stuck with a tree. Mr. Pagan recalled that when -
~ he wned the handle of the container, the handle flew against his mouth “like a bullet”.
. His teeth were knocked out of his- mouth and he was rendered aimost unconscious and
taken 10 the emergency room. Since assigned to workfare, Mr. Pagan hag never received
any right-to-know heualth. and safety Iraining or any training in the operation of :
mechanical equ:pmen:. Despite his injury, he has been reassigned m workfare in the
parlu and he continues 1o wark without requl.rcd health-and safcry trammg. _

Discrimination

For examples of d:sab:h:y discrimination in the npera.uon of New York Ciry’s workfare
program, oontact: Cathleen Clemcnts, Brooklyn legal Services (Garp B), (7 18) 237-
5500. , . .

Wage & Hour

For information on an Ohiv court case (Marilyn M.y involving & workfare participant

- who worked 740 hours extra without “cumpensation” due to an error in the calculation

of her hours, contact: Gary bmllh, Southcnsu,rn Ohio Legal Services 330) 364—7769

1


http:workf'u.rc
http:othei,responsjbili~St.Mt
http:Reliefllr.ld

EMPLOYER ACCOUNTS
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Non-Prbﬁt Employers -

Fay Codding . -
Lutheran Services in Amenca, Wash.mg:on D.C.

(202} 626-?933

" Lutheran Servicesin American (formcrly the Association of Lut}mran Social \bmsuy

Organizations) is a hational organization with local affiliates that operate social service
programs for the poor, Lutheran Services in America is a signatory o the Fair Work
Campaxgn, which is a code of conduct for employers of workfare participants
guarantecing basic worker protections, including the minimum wage, and promoting
maximum access to job tra.uung and job plaoement.

o

ana.tc-Sector WorH'are .

- Jerry Helmick, Umted I‘ood & Gom.rnemal Workers, Kansas City, Missouri,
~ (816) 842-4086

Tim Barchak, Service Emplo;rcta Intcrnanonal Uruon, Local 91, Kansas City, Missouri,

- (816)931-9100

* The Tyson Chicken plam in Sedalia, Missouri, 2 rural area of Missouri, has developed a.

program with the local Dcpa.r':ment of Social Services, which is also being promoted in

“staw: legislation, to refer welfare recipients to the plant for minimum wage jobs processing

chicken parts, If the recipients do not accept the placements, in what are often hazardous
jobs, thcy are automatically sancnoncd from their benefits.

- Geri R:nlly. Ncw York Az.scmbly Ldbal' Commm:ee Albany, New York. (5 18) 455431 l

(see attached corrcspondence)

. In August 1896, the ca.landar-makmg company, “At-A-GIance” bega.n employing
- workfare workers referred by a local community-based organization for work regularly

performed by the union workforce. As the regular workforee was laid-off in December

1996, the workfare workeu stayed on the job until the program was eventua.l.ly
' termmated . _.


http:sanctiop.ed
http:a.uto~ticaJ.ly
http:Servic'.es

NATIONAL ORGANIZATIONS

" Civil Rights Groups

Wadc Henderson R
Leadership Conference on Civil R.lghis -
Washington, D.C. , v

o (202\ 466-3311

Cathumc Powell - S
NAACP Legal Defense & Educauon F und

" New York, New York
(212)219-1900

‘Women's Groups

Ellcn Bravo -

9 to 5, National Asaoaanop of Workmg Womcn-

Milwaukee, Wisconsin
(414) 2740928 '

© Jocelyn Trye :
"+ Women's Legal Defense Fund

Washington, D. C

~ (202)986-2600 -

Martha Davis . -
NOW Legal Defense & Ed.ucahon Fund
New York, New York -

212) 925 6635

| Mclmsajoscpbs -
‘Women Employed ! Insntutc __

Chicago, lliinois
(312) 782-3802.

' Workfarc Prcsa Contacts
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Fair Work Calmpaign o

Maurice Emscﬂcm
--Fair Work Campaign

¢\o Natonal Employment Law Pro.;ect E

. New York, New York -
(212) 285-3023, ext. 106

'~ Labor Unions

Marc Baldwin
- AFL-CIQ, Policy Dept.
 Washington, D.C.

' (202)637-5202

Marie Monrad :
AFSCME, Policy Dept.

" Washington, D.C,
{(202) 429-1135

Carol Golubock
SEIU, Legal Dept.
- Washington, D.C.
(202) 898-3454

an-Wage_ & Immigmnt Worker Organi;ations

Roy Hong

- Korean Immigrant Workers Advocates
Los Angeles, California S
(218) 788-9050

Maurice Emsellem f
Nationa! Employment Law Project
New York, New York

- (212) 285-3025, cxt. 106

Workfare Press Contacr.s
page 3



Welfare Advocacy Groups

chry Freedman
The Welfare Law Center
New York, New York

@1y 633-6967

Steve Savner :

Center for Law & Social Pohcy
Washington; D.C.

(202) 328-5118

| Cindy \rIa.rm\Stevc Berg

_ Center for Budget & Policy Priorities

Washington, D.C.
(202) 408-1080

- Workfare Orga.nizihg Groups . -

John Kest

ACORN

Brooklyn, New York
(718) 693-6700

Benjamin Dolchin

‘WEP Workers Together!

c\o Fifth Avenue Committee -
(718) 857-2990, ext. 18 |

" Warkfare Press Contacts
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AFFIDAVIT

STATE OF NEW YORK )
' S5,

~ COUNTY OF NEW YORK )

BRENDA STEWART bcmg duly sworn, deposu and says:

1 1nm48yca:soldandhwmthmy2mns,agesl?md16 &t 934 Carroll Street,

" Brooklyn, New York 1225,

' -2. 1 submit !.':us a.ﬁdavn in support of plmnuffs’ motion for class cemﬁcanon,

. preliminary injuncnve rehgf. and atzmpamy resumnmg ordc:r

3, My family receives Aid to Fa:mhes with Depeadmt Cluld.ren (“AFDC“) and

Food St.amps from respondznz HAMMONS through Income Suppart (“IS") Center #67, undcr '

case number 2499916-1. 1 ctnmﬂy r:wve 8239 00 sam-monthly AXDC and 52721momh in

_ food samps.

4. Before May 1596, hy husband was on m.y budger. Whm he was on the budget,

- owe were receiving $331. 00 semi- monthly and S333:‘momh in food stamps

5.  .lhave bcenrecewing pubhcmﬂancam 1992, when I was laid oﬂ'ﬁ-om a,;ob

. thh ledcat Su'vices, a commumry orgamzaaon, whm 1 had been mployed for 2 years

6. - Inlue, 1994, respondent }MMMONS sent me a notice of appomunent directing

- metoreponmtheﬂﬁuofEmplomentSmees.locamdnlOQEastlﬁthSmNewYurk.
New'York. Ireponedatthetimunddawschaduled. Ihndabnefdxscusszonahoutmy goals for -

future mploymmt with a repmentanve of rupondm HAWONS The rcpresantnuve for
respondentHAMMONS advisedmlmnldhaveto paruc:patemthc Wo:kExpenenee

'Program ("WEP") 20 homs a week (4 hom*s!day, H dayslweek) He wld me to Teport to the

Department of Social Smc.es, megmn IS Centar (#72) at 98 Flaxbush Avenue. Brooklyn,
New York. 1121? where I would do clencal work. A copy of the As.ument lnfarmauun

'Smmuyhcgnvemumchedhmasmibim E

- y—— PRSP e



7. Nnmmmmmhowmyhmofmmpmonmﬂm
| .s‘ AnhchmgstcnISCmm AudreyBrow theWEPmpemaor assigned me to
an Undercare Group in the Incomc Support Cenwr The Undercare Ammm Office Manager .
assigned me to do cl:ncal work. My responsibilities mcluded compdmg information for various
reports, wmchmvotvuuﬂymgthammbuofmpmwudeachdaybythemmom 1
was aiso responsible for filing papers, mswmmg the phonz, and procesnng incoming and
“ outgomg mail. | R |
9, Mywmkmspombxﬁnesuampar&mpmwmmvdmtotwoh&ty '
mployu with the utle “Oﬁu Aide IlI"
10, In1985, :hooﬁcemmsachmsedmyduuuuampamdpm. Imto B |
:ompde mformanon for various repnrts but on behalf of many more mmrkm | _
1. - In August 1995 Iheard from no—workersthﬂthuewm;ob opmmgsfar derks at
IS Centers. 1 spoke 10 the oﬁce manager lbout my appbnng for one of chese pomonn, and she
told memynamehad beenmb:mned Ialsoreadamemoto dlrectors ofIS Centu'sas}nngfnr
. lists ofpotumal apphcams Acopy oftha: memo is attached hereto aaExh:‘an 1 was not
*bired. _ o - |
12, Instead, I trained the pesson who was hired for the clerk position in my office. She |
then toék over the responsibility for mmpﬂihg information for some of the répdrts 1had been
doing. ._ L | | |
13.  InJamary 1996 received sletter from a repreamve ofméponam:
HAMMONS, adumgmmyhoursofWEP pa:ddpanonmmwmedto 70hom'sev=rytwo
' weeks Acopyoﬁhnleuea'umchedhﬂewasﬁxhibnc Asnresuh,l!hulworkadnthe

megnonlsCenterfrom9AMtoSPMSdaysawuk.wx:homhourforhmch,foratctalof
35houmlweek. | - -


http:appliQ.nu

14. Inthespn.ngof1996 IwentwthemmhﬂoorofﬁOChthMthe
” headguarters of the New York City Humn Resoumes Admisistration ("HRA"), where | spoke
witha Ms. Nelly Perez sbout the hiring procadure atHRA She told me thet the 8gency chosc
names submitted accordmg to th‘e pno,nty that the ISC dn'ectors placed them in. She explau:ed
' thattheagmcyhadnotgommmynmeonthehstandt.hstlwonldhwetowmt. AﬁerihaLI
askcd two staff members at thc vamgston ISC 10 write Icum of mommdauon formetw -
spcedalonztheh:mgpro;ess. Awpyofthetwomcommendﬂipnimmlmdvedmmachcd
hereto as éxhihirn In June 1996, Imeivéd&omthenﬁamandbepury Dﬁrec:orof:he' |
Livingston ISC 8 Certiﬁcate of Apprecxmon for omstanding achievement. A copy of that
cmiﬁutcxsamchedhmsExhibnE. ; | |
| '_15. Althoughmy fam:ly sbudgetwasmduccdm}.{ayw%tonﬂecuoremovn] of
" my husband from the budget, my work hom's not reduced at that t:me My WEP m:pervzsor. .
Audrey Bmwn. told me I need to wait u:ml my case was mlasslﬁed o reflect my husband’s B
ebsence from the household to see 1f my houm would be redmed ‘
16.‘ lfthc work 1 was perfo:mmg at tba: nme hmd hee.n done by apmcl City t:mployee,
it would have becn wmpcnsawd ata sisniﬂcauﬂy hxsher rate On info!m:mon and bclu:f an
O:EﬁceAxdcmwouldbepudnolesstthSSOanhom |
17, - Asl was worklng in essentially the samc pésition for'appro:dmmly two years, it |
seemed mhkely that my WEP umgnment would lead to full-time employmcnt with the City.
18, IfmyhomofWEPplmdpauonhudbecnredudemuldhweukmnﬁtsha
mmesmmpmandwugm cnrploymentmthatﬁeld. ltooksevu-almmpmercomsesm
| _ thepastand did verywellmthem. anhxdmsbemgthcsalmatonan ofmy classatCrown
| ;9. | Smcelwasmqmmdtobeatworkﬁom9AMto5PM.Sdaysaweek. wes

' cxmcly diﬁcult for me to pursue other employmcm oppmues


http:than�$S.SQ

20.  On or about August 12, 1996, I was told thet my name had beca removed from
tﬁe WEP roster at the Liviﬁgston ISC No'o;ze at the cemei'lor at OES was able io expla.m o me
why my name had bccn mmoved A supcmsor at OES told me that ] would get & letter ﬁ'om the

_ BEGIN program, but he dxd not tell me what the lettcr would say and he did not know whcn I

- would get the letter, ‘

I_ --217 In Novembu' 1996, 1 recewed a Ienzr callmz me in to thc BEGIN program on

" November 25. 1 wem to the November 26 appomtmem at the Willoughby BEGIN Center wher§
T was reassigned to WEP, this time st the beparmm of Health. 1 was gim'mfma form for

| ;_m:mgnmmwmchmfomdmmmwamworuo howsevexytwoweeks. Acopyofthat

referral form is amchedhemoaaﬂxhxb:t!’ l was never told howt.he 40 hom'swa.sca.lculatcd,

‘andnoonclspoketoaboutmyassxmenupnonedwhumger_uewasuaedtodctcmmcthe _

numbcr ofhowslwastowork. | _ '

| 22, III do not participate in the Health Department WEP assxgnment. I could be .
subjecmd 1o 3 sanction reducing my beneﬂtsi My grant is cumnﬂy not enaugh to pay all of my
*+ bills, On theuﬁler hand, if] go 10 WOk 10 nvoid &8 sancuon. I would be workmg atleast part of
the time for the City for free, | | “
| ‘23, 1 object o beh:g assigﬁed wit'hoﬁt being‘toid what :he Labor Dépari:nénl'; .
determination of the prevadmg wage rate is forthls new assxgnment. A.lso I am currently
aontesung my assignment thmugh the admxmmtive proc.ess on grounds umelated to ﬂns suit. |

' 24 Nopnonpphmunhlsbemmadefwthcmhefmqtmwdm |
- WHEREFORE, it is respectfully requested that the Court grant the relief sought herein,

~ BRENDA STEWART

LY - L -

f IM:HIM su:nlnct GRR!N ‘3

- Commissoner of Desds

' City of Naw York-3-1559
Canticaty Filed i Now York Cp

_ Commizy.r ‘wm .18

Notary Pubhc

B "
i } ) —
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Statementby
RALPH TRICOCHE
WEP Worker
Subm'itte'd-to -
‘The Councll of the Clty of New York

] Joint Hearing of the Commlttee on Parks, Recreation, -
3 Cultural Affairs and International Intergroup Relations and
- the Committee on General Welfare |

Decemb_er 12, 1996

“Oversight of the Parks Department Use of *
Work Experience Program (WEP) Workers”



IGood afternoon my name is Fialph Trsoche I hve !n Astoria, Queins and lwas a
pammpant in the Work Expenence Program from, August through November of 1996
My first WEP asssgnment was in Astoria Park in Queens. | was there fcr two weeks
before | was transferred to my own site, Athens Square Park. Athens Square is a
-piayground park in Queens l was responsnbie for taking care of this park with one
other WEP worker. ' '

When i amved at Astorla Fark, { received no mstructlon or training to do my job | was

handed a rake and told to rake leaves. Whan i movad to Athens Park, | was dropped .
- off by the supervisor and toid to keep the! park c!ean The superwsor said, whan he
came by he wanted {0 see the park clean: | wasn't told | would be plckmg up feces or
how to deal with bloody needles

~"As the person respénsible for the ;jark,"l "did thing's' fike paint, clean bathrooms and

| pick up trash. Paopia who USed the'park's bafhrboms sometlmés left feces onthe.
fioor, which | had to clean up. When | did pamting, i had 0 scrape old paint off and

| had no way of knowmg what was In the paint chips that were ﬂy:ng Into my nose and
mouth. At no time was | issued protective gear to do these thmgs. | was not provided

a mask of rusber gloves to do any of these Jobs. | belleve, | was entitled to & uniform of
some kind including pants, shirt and jacket, When | went to work, 1 had towear my |

_ 0wn ciotnes which ware ruinad by the work | did. I recaived no extra money from
- welfare to buy clothes.to do my WEP ;ob

In doing my job, | picked up garbags and anything that peoplé (eft in the park. | picked
up bloody needles, pampers, kotex, dirty clothing, broken glas;s and feces. | received

no training as 10 how to pick these things Ub and no protective equipment. The oniy
personal protective equipment | ever received was the one pair of gloves, | never

s vt b o | o bl Py o £ 8. 3 b % e
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' learned about any hazardous matarial, bxologucai or chemical, virus or bacteria that |

. may have besen exposed to by commg into contact w1th biood or feces.

In deing my WEP job, 1 ran the same risk as the. Sanitation worker who recenﬂy died
doing his daiiy routine when a jug of acsc! that was left out for curbside pick up,
exploded in his face. !t | had been hurt doing the same type of daily reutine, picking up
somé unknown hazardous material that had been léft in the park, my story' never |

‘would have made it in the paper. And | wouldn't have even recsived a decent burial.

| had no chance of getting a real job with'tf}e Parks Department. | did the same job that
city workers used to do, éxcept ! did it for slave wa;c}es The WEP program is about
- explbitation “it's about indentured semtude w:th no chanca for advancement or

mdependence for obtaming a real job.
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