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Commonwealth of Pcnn8'givania 

Offioe o.f the Treasurer 


Harrisburg 
C ....THERINE.: SAKER KNOL.L 	 H120 

lREASURER 

January 31,1995 

Mr. Bruce Reed 
Deputy Assistant to the President 

for Domestic Policy 
The White House 
Old Executive Office Building, Room 216 
Washington D.C. 20500· 

Dear Mr. Reed: 

It was a pleasure talking with you in Hilton Head during the Renaissance Weekend. A lot 
has happened in the last month for both of us. On January 26, 1995, I issued my 1994 Annual 
Shareholders Report for the Pennsylvania Treasury Short-Term Investment Pool. Again, we have 
outperformed the comparable private sector benchmark for the sixth consecutive year, while 
generating more than $180 million in investment earnings for taxpayers during calendar year 1994. 

As State Treasurer, I have also worked very hard on welfare reform that would identify more 
efficient benefit delivery systems and eliminate fraud and waste through the increased use of new 
technologies. I strongly believe that technological reforms, such as the electronic delivery of 
government benefits through Electronic Benefits Transfer (EBT) are critical to Pennsylvania and 
the nation. Historically, Pennsylvania has been a leader and innovator in EST for over 10 years. 
While other states and federal agencies have'proposed or p'romised programs, Pennsylvania has 
made them happen. 

• 	 The first EST program in the nation started in Reading,· Pennsylvania, in October 1984. 

• 	 In 1993, the Commonwealth issued 1.7 million (EST) Pennsylvania ACCESS Cards for 
-'rnedical'C!;sslstance: Wlnl the'technicai' aoitity to'add other state and'tederal iJenefii-:; on this 

single EST card. 

• 	 The Commonwealth is completing a procurement to add Cash Grants and Food Stamps 
to the existing Pennsylvania ACCESS Card. t have worked closely with the Governor's 
agencies in making Pennsylvania Ihe only state in lhe nation to deliver all three (3) major 
public assistance benefits on a single EST card. 

I have continued to offer your Federal EST Task Force the proven expertise of my office 
in developing a new, more cost-effective EST system. That offer of assistance is apparently not 
needed or required. On November 13,1994, I thought Jack Radzikowski, Task Force Executive 
Director, had in fact invited me to join the State/Federal EBT Work Group. I have attached a copy 
of my acceptance letter to Mr. Radzikowski. My Deputy Treasurer, Larry A. Olson, was later told 
verbally that the offer was never made. I still have not received a response from my November 
18th tetter. The offer is still good if the Administration wants the benefit of our expertise. 

PHONE 7\7·787·2465 	 FAX 717'783-9760 



Mr. Bruce Reed, page 2, 

As I mentioned earlier, my office is working closely with the Governor's Department of 
Public Welfare (DPW) in our statewide EST expansion. I am very proud of the achievements we 
have accomplished on their behalf. 

• 	 I have successfully pre~negotiated the financial services for DPW's procurement, giving 
Pennsylvania's new program the lowesl Automated Teller Machine (AIM) and Point of Sale 
{POS} network transaction costs in the nation. These pre~negotiations alone will save the 
Commonwealth over $ million on the proposed 5 year contract 

• 	 In September, we formed a nine state EST Alliance in the ngrtheast This regional group 
promotes the estab1ishment of national EBT operating rules, while allowing states freedom 
to respond to theirown unique "eeds and'probhim·s. Unfortunately, the·FederalEBT Task 
ForCe is aggressively supporting a national EBT procurement and a new federal board, 
which could significantly reduce state flexibility thrQugh new federal mandates pr 
regulations. 

• 	 ! have also established a national EST Forym on the Internet tor use by local, state and 
federal representatives to interactively share information. I have enclosed a copy of a 
recent announcement for your revIew. 

Again, it was a pteasure meeting you in Hitton Head, I have asked my Deputy Treasurer, 
Larry A Olson (voice: 717n87·1792 or e·mail: vm031087@patreasO.cmic.state.pa.us) assigned 
to this area to contact you directly about ~ow we can support your efforts and plans, I look 
forward to working with the Administrati'on on a' national EST system'a!1d other new technological 
solutions to existing govemment operations that wilt benefit The taxpa'yers of Pennsylvania and the" 	 ., . ,
nation. ~ , 	 '~ 
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Respectfully yours, . . . 
• 

" . . . 
CATHERINE BAKE KNOtL, , 

" State Tr~asurer ~:' ' 

mailto:vm031087@patreasO.cmic.state.pa.us
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;..!ol,'embrtor Itt 1m 

Mr, Jack R<IIdxikowski. Exe<uhvl! Dlt~"I:t()r 
Federal Elt><tronic Benefits Transfer Tuk roo;e 
300 7th, Street SW, Room 501 
Washington OC 2 24 

De 

, ur ~ASACT fH1.'wnt.;hon Idst Sund4~' was ver~' mfornHmve. As 1 mentioned to you, 
the Pellt;\!o\'\vdlnld Sldll'" Trl"dsury IS very wlttmg. to wor},. cJo$('l~' with .all trot-ral «gendes to 
de~'eI-or :;,!i\nJMd EflT of"('f.lling ~pt.':lfl\"lhons Thl'i st.tnd.trdll:<'Ihon wIll beneftt aU of us. As 
you know, we ha\'\' dlh:ntll',j "Vl'!\' EOT "'f....'tlng Ihelll we \Vt'rt· Invlled 10 and sevE-rill of which 
we .....ere not nollfted. 

l wu very plNsed th.t ~'QU suggo."$l!..'\i to L..trf}' Olson, "'}' Deputy Treasurer fof' FiscAl 
Opt!rdihons. that I be<ome " meml~r of the F't'Jt'rdI/Sldle EST Work Croup, 1 gladly ac(ept 
your Offt'f. t f(!('l our jn\'oh'enlent \qll he1r In hnngHtg ISSUes ,mporl.s.nt to r~lh 6 StAtes to the 
Federdl EST TdSk force's dt!(>f'\hon. I Abo .tppfo:"Ct.ne your oHer to asSIst EST pl"nnmg eHorls 
through the ~pt-"Clt'll dl~rellon.:sry fun,J.,tf t"~ L:, S, Tredsury. \Ne wm be developing an oudine
estimate and will send it 10 you soon, 

As you 10;1"10\'" EBT 3>1."h·d In r",t'losyh'.1nld 1('(\ yt>itt5 "go 1.1St month, \"Ire hilve dlso 
been the cdtitlySct 10 formlllg Ilw n('~\" Sldh' EDT f'M1n..r~hlr In our r.?glon, :'\ationdl EST is" lop 
priority to the Commom...·e.dth••md 10 !onow my (C'mJnltment to thIS progtilm I I'm willing to 
dedic4te one hundred percent of ~1r, Olson's how to II, It nt'\."\1..,o(i, 

I look forw.trd to \'\'orkmg with you .mu the otru.r mcm~rs of the Fedet"I/St"te EST 
Work Group, If I ('dO toe of itn~ itSlllst"n(t', rlt'd5e ~'dtt. I dISco hore you .t(cept our offer and 
'Jign ur on the EST Forum (EBT~·ET·l.) Olt tht> tnlt>tnt"L 

CATHERI"E BAKE K~OlL 
Stdtco '! m,u;uforr 

LAO/nn 

("(;: 	 The Honorable $.:o,\'moh' C H\'y,';on 
Tht' Honor.ble R. O"ttn SldelCt 
The Honor<llble Ltrry A, Olwo 

'HUNt 111 787 7A6~ 
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DANE COUNTY 

Richard J. Phelps 


County Executive 


December 14, 1994 

The Honorable Leon Panetta 
Chief of Staff to the President 
The White House 
Washington, D. C, 20500 

Dear Mr. Panetta: 

I was pleased to see that President Clinton is convening a work group on welfare reform. The initial 
newspaper reports indicated that governors and mayors would be included. ' 

I write to request participation on this work group on behalf of the National Council of Elected County 
Executives. As with governors'and mayors. county executives are the chief elected officials of theIr 
jurisdictions. Even more to the point. counties share with states the direct operation of the nation's 
welfare systems.. 

In Wisconsin, the administration of welfare to families. AFDC, as well as General Assistance for 
individuals is a county responsibility, We also administer human serv;c~ support programs for children 
and families, including child abuse prevention programs, family counseling. child care, specialized 
transpOllation, 'd~g and alcohol abuse programs. AdditionaJly, counties operate employment training 
and placement programs .as well as child care related to moving peQple from welfare to work, 

As First Vice Chair of the National Council ofElected County Executives, I have represented the nation's 
county executives in our efforts to 5Uppott the President's health care reform effortS and ha¥c gone on 
record supponing the overbaul of welfare programs. As County Executive, I have implemented a highly 
successful "Everybody Works" program fOf General Assistance which has lowered our case10ad and 
moved a record number of recipients to fuB-time employment. We have successfully reorganized our 
employment and training services into a Job Center jOintly occupied with state employment services. 
There is much more creative work that can be done in cooperation with federal and state governments. 

Thank you for any consideration you can give to my request. I hope to have the opportunity to work 
with you as you work on issues of great importance to county governments across the country, 

Richard J, Phelps 
,Dane County E,~~utive 

• 1 
RJP:lg 

". 


210 :;tbnin Luther King.Jr. Blvd., Cily~COUn!y Bldg., fvladison, WI 53709 608/266-4 J14 TDD/266·9138 FAXI266-2643 



Leon Panetta 
December 14, 1994 
Page 2 

cc: Harold Ickes 
Carol Rasco 
Marcia Hale ./ 
Bruce Reed V 
John Hart 
Senator Herb Kohl 
Senator Russ Feingold 
NCECE 



, FACSIMILE COVER PAGE 

To, HR. BRUCE REEO, OCHESTIC POLICY AovISOR 

From: Robert Cohen 

Subject' SUGGESTION RE WELFARE REFORM , 

Transmitting 1 page in addition to this cover page. 

Oelivered by CompuServe Hail (950130152003 70412.3303 CHV93-3) 



Dear Mr. Reed: 

Here is a suggestion as to an important ingredient of welfare reform: 

Continuation ofM~or initial approval of-~AFOC payments to a welfare 
mother'should be contingent on her agreement tOiadopting a fail/safe method of 
contraception. 

Note that such a compact would be somewhat analogous to~the volu~tary choice 
of farmers ~o want to receive federal agricultural subsidies for not growing 
crops. In their case, the farmers are agreeing: to birth control for plants, 
not themselves. 

" Please consider this suggestion as a basis for further elaboration by you and 
your colleagues, 

Sincerely, 

Robert Cohen 

1410 Sunshine Canyon Drive 
Boulder. Colorado 8~3C2-9125 

Internet: r.cohen@ieae.org 
felephone:: (303) 443-4884 

CompuServe Hail (950130151003 70411.3303 CHV93-3) Page 1 of 1 

mailto:r.cohen@ieae.org
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January 29, 1995 

Mr. Bruce Reed 
White House Domestic Policy Ad visor 
White House . 
Pennsylvania Avenue 
Washington, DC 20500 

Dear Mr. Reed: 

Saw you yesterday on C Span as the network waS covering the Governo::' s 
meetings on Welfare. Yes, we do need to reform the systeu)? we do need to 
change behavior, and yes~ everyone needs to ,take part. 

Unfortunately, it appears, the one segment of our society which could stop 
unwanted pregnancies before they ever happen, is not being addressed, The 
laws we are all considering putting into practices, Persona! Responsibility Act, 
leaves out the very cause of pregnancy - irresponsible tnalc sexuality. One 
condom is ail it takes to stop the pregnancy. Ifs cheap, easily accessible, and 
yet, ignored because of Machoism. So sad that men have lead youthful mnles 
to believe that getting females pregnant is a divine right of passage. OUf 

congress would rather go after the females, the one who elected to carry the: 
child, rather than the one who created the human being. 

Mr. Reed/ when will this male dominated society come to "C(Cpt, the (i(lics 
are dead. They :-vere a horriole time for evcryoac except white: males. The 
white males had it made; only had to send home the pay check. The pnn:nls 
of today are a result of the failed parenting of the [;fties. Subjecting one half 
of the population to a subservient rolc, left a disgust in our Il',ollths for the 
double standards that only benefited one half of us • males. 

If you truly want females and minorities to return to the Democratic parly, 
start showing real concern. Where is the equality you promised us; the 
banishment of the glass ceilings, same wages as males? Where is the 
promise you made to us to rid uS of the double standards? How about tax 
credits to Corporations to reward them for reaching 50/50 in the management 
structure. Even a national honor's list of companies on the forefront of 21st 
century thinking, i.e. family friendly, would be great public relations. A 
presidential dinner to honor the CEO's of forward thinking companies \vould 
do a lot to enhance corporntc relations for the party, 

To win back anger males, the Democratic party should do mO!'Q lhan espollse 
catachresis of family values - define them. Start with tnki::1g the work s~arl(;d 
by the National Fatherhood Initiative. I noted with inlerest in reading the 
WaH Street Journal this date, that Ms. Heather Higgins (Newt's sooal 
whisper) actually provided the first $100.000 ·to Don Eberly to found the 



National Fatherhood Initiative. This organization realizes that fathers 
should take an active role in raising their children; from taking them to the 
doctors; to coaching their SOCCer games, Fatherhood isn't about being 
dominant and mastering, it's about loving, teaching ;'l:nd being an equal 
partner, Not just a sperm donor like the Republicans advocate. Recently in 
the Atlanta Journal Constitution, Gayle White advocated that Ralph Reed 
was a good father because he gave up going to a \'\lashington party in order to 
go on a hayride with his children. Well, if this is the Republican's idea of 
what a father is, the Democrats should be able to cream these fools in 1996. 
My husband wrote to Ms. White to let her know that Ralph Rood is no father 
if all he can do is show up for an occasional hayride (probably to sec Whit! his 
kids even look like). 

And, one more thing, where did you get the airheads who answer the phone~ 
at the headquarlers of the Democratic party. It is so maddening, frustrating 
and down right disgraceful the low level of competence shown by these 
females. Nice voice, head full of air. When we phone in, they don't known 
anything, don't known who to pass you to, give you that darn voiccmail line 
that tells you "We don't have time for your call". What an image they project 
for the party. Would you want to join the Party after attempting a sub
intelligent conversation with dumb and dumber? 

Contrast this with the way people address you when you phone in to People 
for the American Way. They are knowledgeable, pleasant, and will return 
your call. How novel. Instead of sending my 1995 renewi'll money :0 [he 
DCCC, I sent it·to People for the American Way. They listen to me, answered 
my questions,-even put an attorney on the phone when I had n legal question 
the regu1ar staff couldn't answer. 

Mr. Reed, so much is a stake. Our personal liberties arc being subjncc:ntcd fwd 
Bm can't seem to get that message out to people. You have rndio talk shows, 
such as Mike Malloy on AM WSB 750/ and yet, no~on(' from the party usC's 
him as an outlet, except Hillary went on for eight minutes once and then 
vanished. 

What is wrong with this picture? 

Regards, 

A. Shimandle 
3616 Zoar Road 
Lithonia, GA 30058 

CC: 	 Mr. William Galston 
White House Aide to Presidcn Clinton 



December 22, 1994 

Mr. Bruce Reed, Co-chairman of the White House Welfare Reform Task Force 
The White Ho"",e 
1600 Pennsylvania Avenue 
Washington, D.C. 20530 

'. 
Re: Welfare Reform Proposals/Grants/Governmental Funding 

Dear Mr. Reed: 

I have enclosed herewith three newspaper articles detailing for 
profit & non-for-profit business ventures which are effectuating so
cial change and providing hope for the poor & hopeless of our nation: 

1) New York jobs company puts welfare recipients to work 
Chicago Tribune - January 30, 1994 

2) Milwaukee project injects 'new hope' for poor 

Chicago Tribune - ~larch 13, 1994 


3) Spirited training' program gives birth to dreams 

Chicago Tribune - ~larch 20, 1994 


I stronglr desire to serve those ~~ without hope in ~ !Q
ciety"IT 

2) ~ Imprisoned 

Homeless Federal 
\;elfare Recipients State 
Abused Children County 
Unwed Mothers Male/Female
Troubled Jueveniles Adult/Juevenile 

I have enclosed herewith a MISSION STAT:l1,JENT for your review; it ad
dresses each of the hopeless classes enumerated above! My resume (en
closed) evider.ces that I possess the organizational, admi~istrativeJ 
job training J recruiting, jobs placement .& business skills to ef!.'ect 
hope !gr ~ hopeless & to assist our governmen~ at effectuating ~
cli! cnange amon~ ~he ]22! ~ imprisoned £! ~ societYa 

Please advise me of the available governmental programs/grants/
fundings etc. to facilitate the goals of the MISSION STATJl.1ENT includ
ing but not limited to the following areas: 

Jobs Training~5l Welfare Reform
,/ J cbs Elacement Education 


Day Care Centers 
 Urban/Community re-development 
7) Abused children Fo6~ Banks/Dist~ibution 

C~nity Correctional Centers 
11) Housing for Homeless 

9 ) Boot Camps 
"lerk Cadres - Prisoners 

13} Drug & Alcohol Abuse Re-Employment Act 
Centers/counseling

Please also advise me concerning new programs/grants/fundings proposed 
under the new Crime Bill. 

Please also send to me copias of \'lelfare Reform Proposals which 
have bean awarded govern."11ental grants/funding!' 
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December 22, 1994 

Mr., Bruce Reed, Co-chairman of the White House Welfare Reform Task Force 

I also request your assistance pertaining to information which 
I seek and is high11ted in each of the aforementioned and enclosed news
paper articles as follows: 

1) New Yank jobs company puts welfare recipients to work: 

a) 	The State of New York has funded the project; I seek 
information as to whet.her said ,funds €lre jiopoctioned
£r: '·the Federal s;!overn:nen.t and the proce~dure for: ;n:akin&. 
application therefor •• 

b) II America Works gets federal tax credits during the pro
bation period. In addition, the program receives state 
tdiversion grants· that reflect a portion of the savings 
in welfare payments." - Please provide me informa.tion 
concerning the Federall.State tax credits &the 'diver
sion grants~ . 

2)' l>lilwaukee project. injects 'new hope 1 for poor! 

a) 11 ... The DC!partment of Health & Htunan Services a.nr.ounced 
it "QuId give Ns;, Hope $750,000 & the U.S. Depll!"tment 
of Labor promised": another $250,000.. '" Please *rovide !I!!t 
~ a con~ ££ the grant/fundin~ proposals W ich §ll£
cessfullr won the awardsf 

b) H{Iot) .,New Hope to use about $6 million in Medicaid & Aid 
to Families with Dependent Children (AFDG) benefits 
that would otherwise go to participants~ Please pro
vide 1nfo~ation as ~~ §M£h A' prograam 1a approved 
~operate?_ 

c} " ..... New Hope's subsidy, which includes Federal/State earn
ed income tax credits. Q"" Please provide infonnation as 
lQ. ~ Federal/State earned income ~ credit.s.!!!£.. 

3) Spirited training program"gives birth to dreams: 

a-) 	 Please provide to roe information ott.. the fie-employment .A.£l. 

b) II ••• the Clinton administration's retraining proposal will 
cost as much as $13 billion over five years. Ple,se Erh~ information concerning ~ fundingJgrants for ~ 
moneys. 

c) 	 It .....I:etroit' s Employment & Training Department t which 
approved the federal & state job-training funds ••• " 

Please rovide information on ~ programs which funded 
~ federa state jobs lrainIng Brogr~~s .. 

d) 	 " .. ,the goverrunent expects to spend a total of $22.) 
million on education and training at the facility .. " I 
desire information on the programs, proposals & grants~ 



, 
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December 22, 199~ 

~lr. Bruce Reed Co-ehairman of the White House Welfare Reform Task Force 

, 
e) "F:iina:Lly, last fall it set up allix year work-study 

program heavily financed by this Federal Government ... n· 
Please provide information £a said programs, proposals 
~ governoenta! ~ants. 

I thank you for your time and considerationI' I look forward to 
working with the Clinton Administration to effect social change and 
to provide hope to the hopeless poor and imprisoned' of' our nation!: 

I anxiously await receipt of the infomation requested aforesaid. 



JAMES P. McGUIRE! P. O. Box 1085 
Oxford, \\isconsin 53952-1085 

EXPERIENCE 

Accountants On Call (Adia, Inc.) 1989- Present 
Ninth Largest: SearchJPlacamnt firm WorldW'ide 

Consultant/Recruiter 

R1.."ltler up ''Rookie of the Year /lward" j J989/90 - Billed $9CM 
• 	 President' s Club Melber - 1992/93 
• ''Persotl.l:'lel Consultant of Che Year, President's Award" - 1992/93 
A ''Top Bl:.ler of the Year Award" - 1992/93 BiGed - $19CM 
• 	 Achieved pl3C£ml..'1t fees 90Z greater than the national average 
• 	 Developed ('J.Jl'erous local .ard f<ut' national. Fortune 200 relati.onships 

Ferrel Group Companies 1980-1988 
Largest Irrlustrial Mec.'umical/Nuclear C:mtr.accar In Oetroitfroledo 

Secretary/Treasurer & Chief Financial Officer 

• 	 Purchass:i a 50% equity inr.erest in a sole f..mction, beLt maintenance contractor 
serving: the utility ~rriust'lj"; Kevetb.J.eS or $3O:M;. a Positive Cash flew of $2~ 

• 	 Achieved Gross A.n.rs..:al Revenues or $6:rM l. a Positive Cash Flw or S!-M 
" 	 Oiversified~ evolving into a fun service ttechanical/rucl€ilr nuince.:-.ance 

contractor servi•.g Fortune 500 caupanies in the utilit:y, suta:!Dtive, steel, 
che:ni.ca1, packaging, oi1.. &- mu1.;.:i-turtXlse maruiacturL'1g irriustl'ies 
Detroit's fift.'1 largest ~au(arotive empLoyer (2,100) 

Sears Bank & Trust Company 1975-1980 
Total Assets $42~ 

Vice President & Department Head Commercial Finance Group 

• 	 t\eiX'ned to Senior Vice President. '" Q;ief Lerxiing Officer 
• 	 initiated fonrntion of the Co.merdal finance/Asset Based Lerding Crcup 

Produced ani adninistemi a S6~ asset. based Loan pJrtfolio 
• 	 Acltie'Jed the Sankfs hipsr rate of return on assecs 
• 	 Hired. ::.rained an:i supervised a staff of 2S 
• 	 Board n:aroer Fronte.."'laC Capital - Chicagots lar~st venture capital enterprise 

Exchange National Bank of Chicago 1969-1915 
Total Assets $65(l-M 

Assist.ant Vice P~~~Q~ 

• 	 Rc{xyrted to Se.!u::rr Vice. President Ca:rt:tercial FiMl'.ce Group 
• 	 Asset based !.oan ??rtfoLio or S11CM1 
• 	 PerfortOOd am ulti:nately supervised (20 people) various depart:Tt!.'lts 

.. Phone, mail and r.ew business solicitatiorl 

.. Loan doc..ttent.ation - legal/client interface 
• 	 Loan control, trerd analysis ani liquidation 

EDUCATION 

Northwestern Graduate School of Business (Kellogg) 	 1969 
M. B, A. - Finance, 3.0 GE'A 

De Paul University 	 1967 
B. 	 S. C. - Finance.. 2,,9 CPA 

http:FiMl'.ce
http:Kevetb.J.eS
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Create an eJictionall,1 eecu::,e Chri:z:tio.n enyironm.ent' (shelter, clothing, 
fooa, cotJ.."i.seli.:::..g t :e:!.igous progr:a.':'li.."'!t;, ~0bs t:e.ini!'lg &. placement) which 
would foster a suc:::ess:ul =e-iotegrati:::. of offenders (male" female, 
F'ederal & State) b:z.ck L"lt::> society based upon appropriate cOWlselirlg &: 
fina.."lcial securitY' -:ba.-; would predispose offenders to ;nake correct mor
al choices i...:::l. t::leir future lives; reha':,i,l:'taticn tr..rough a moral renewal. 

A) ?eders.l, Sta"':8 &: Y.unicipal Govermlental ?rog.r.::;.::LS'! 

1) U.S. Labar Dept. - Employee Training/Joas Placem~~t 

2) U.S • .:'u.stice Dep1: .. lB .. O.P~ - Re'na:oili":Cltio:l/Half"'ray Residency 

3) :le;>t. of Rausiag &. Urban De'fel. - Rea.l E::;ta-;e Reha.bbing
11 

4) Ii II 11 Education __ Jobs T=aL"1in~/Re-emplQY'ment Development 
5) II tt :iealth & Hum~ S>:lx"t::"ces - "i:J:.2y Care ?.:'ograms 
6)Fed

II 

' l. ::c!tte L.:::an :i1ort;;3.ge Corn. - :.......:ler ,.:::..::.1 Reti.evelcorr.ent/Urban 31i,; 
:·;u.rr.erc:.;.c other ,}Qvernmen::::.l. :'e~)1:.'! ....... A~enc:'~~ 


1) Cr~ritable Orientatio~ 

2) Social Ctla.o.ge Orientat:i.::n 


C) PnilantOxopists 

D) Private L~'lestor"!Venture Capital 

ENVIRON;'::::11T 

Ha.l~-:JaY residences staffed by Christian pro:essicnals possessing the 

skills to irnolerr.ent ::he envizioned vehi,::les'ana t,) provid.e ::~,,:e r..ecess;:.ry 

counselL'"!.§; to meet th.e goals of t~.e f:1is:.!icn Stater:teI1-::. 


VEHIC!ZS 

A) CounselL:g - T:3..-"l.sitional living P:::gra:ns: 

1) Religous!l,oral/Social Orientatio!l 

2) .Jobs 'l'.:aini:lg/Placement!Career :evelo;Jment 

J) Abuse CounselL'"!g (Alcohol, Drug, ~hild etc.) 


B) Jobs TxainL1g - Jobs Placement: 

1) Ylork. Cadres: 

s) Com~~it~ Redevelooment - rerAooing horr.es t apartmentSt CQ~er
c.!.s.J. prope.r'ties etc .. i.."l major urban centers,. 

b) ?rooert'T Develoornent &. Ma.'1a.JZe~ent - c::-eation of af!":lrdable 
housing (conaominiums- lofts, apartma'1t baildings & single room

joaoupancy a~=tmen~s. 
c ) De:r Care P!'o!l!'a":1s - our.re!ftly, "9 million ch.ildren a:e receiving 

(fiy care outside th.eix homes .. 
d) 	Ter:loorerv Personne 1 Pools ?g.r r,bnu~l labo!'10f: ice rersono.el 

e~ploymen't resources for co~~~~t1 serV~~es endlor prIvate en
terprises. 

http:rersono.el
http:Ctla.o.ge
http:i1ort;;3.ge
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3) 	J,Jos '~.raini.ng - ';obs P:'acement: 

1; 	',';or~ Ced:es: COfl'tinued: 

e) Com:nercial 11!a.i..'1tanance/Cleaninz SerY:'ces 
f) /Reaider::tial .l.J:Uldscaoe 1,:ain-:enance/R.'1ow Removal11 

g) P~cKa~inz/ahio~~~c ~ervices 

Etc • .:::tc. 


2) Skill Developmen1: - Eased upon public!p=i·.."te :narket demands 

a) Technical ',L'r3.des_ plu.mbing, electrica.l. car?e!'lt::y, heating! 
a2t conditiQnL~g, ITelding etc. 

b) Kevouncb/Data Entrv 
c) Steno~rac~ 

d) Nurses i\,~ds/Medical Cod ina/Claims ",,,.l,rsis 

e) Phone uolicltatlon/M... r:-::etL"l!1: ;::;urve'rs e~c .. 

f) PaintinS:1 Deccr:!tL'1L:' 
g) Job Coacnes !"or -Ameri'::.:l.."1s ";'iitt Di.s"'':-i~':'':i2'S Ac": 

h) ~ctric~~ ~eoairs ~consumer-ippi~~ncss, ccm?u~e=s, copy 


E?:.quipmen't, fax =:achi.::es etc .. 

U 'Iord Process1 ns: 

j) COOkL'1g AoorenticeshiJ 


3)'Educ~tion - Facilitate educational advancement - nign senoal, 
tec~~ic~l trade school. Jr. ~ollege &College placement 

9.) Iden'CifL1.g the correc": institut1<al a.cd ?rog.r~ll which. meets 
an 1.:ldividuals career goals. 

b) Identifing f~undL~g sources and ef:ectua~ing enrolL~ent. 

4) 	 job Placement: 
a} Resume Preoa~~:ion 

0) Intervie'N ·~ecn.."!ioues/:Presentati::ln 5kil:s (Sacul ~:'.,menit!.es & 


Appearance :ior:tsnops) 
c) B.:nolo?ment Documents - Socia:::" Securi:y, Dri'lers License etc. 
d) Credit Bure::.u Reoori:s - Helee.n. '.,:':0 11 and correct t::.e reports. 
e) 3~olovee IntroQuctions & Placemen! 
r; Uoware GareeI' :':ounseling Progra!ns 

5) Prison Industries - Development of ::-:a.n:;fact'Jring/packaging pro
cesses which. can be o:Jerated H~ehind the 
fences" prcducin,g Pl'Co.':lcts/sexvices to be sold 
to gQYsrnmental agenc:es and private enterprise 

IV) 	 SOCLU .$ ECOIICMIC BENEFITS 

A) 	 Red'J.cec Const:uction. LY).carceration and CorrectiQ:;s Costs: 

1) Lowe.:: level at: recidivism - focus: is nIl rehabi!.i:-ation & moral 
, .::enewal first a.":,d on punishrn.aat seco~c. .. 

2) 	tiRe lease valve" for prison overc=:::'i',ui::g; 7:ork: cadres facilitate 
a p:isoner'2 re~oilitation ~~d rele~se t: a joe tra~ing/place
<nent prcgram for a oer iod ~ ,g yea::s before ill. i:';'/R ~ .. 

2J 	 Jobs/Wages provide a veniole for res:itution ~~ trte victim and 
tne com::tunity .. 

http:menit!.es
http:raini.ng
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A) 	 Reduced Cun3'C:~::'";ic::;;, '::":::carcer!1.tio:: a.nd Cor:ec"Cions C:OS";;s: Cent. 

4) 	 P:ivate en~erpr~se C~ erfect~ate =~habilita~:on, jobs training 
and pl.J.ceme..-''l"': ·;ia. cC::'J::1uni"'Cy/market de:nands u;;ilizi:::.g tax payer 
dol.lars more e.r.'fi':ient:!.,r t:-.an goyernmen-cal bul'UIl.ul'::!.cy. 

:0) 	 ·,'lork Cadre Prog.:aiD.s such as Real :::state Rehabbi!:l.!r/Develoom.mn.t & 
Day Care when coupled. \';it~ Jobs Trainiag/Place:nent can provide a 
vehicle to address a. rr.ultitude 0: o;;he:r 30ciA.l/economic ills of the 
Unitad States~ 

-;) ~':elfare R.edu.c,!:ions - Gur:ently a ~2J Billion a."lllual expenditu.re~ 
2) Jobs Traini:: €,/PlsceC'lent serves to stem the det:erlor:::,:tion Qf famil:: 

'..l.!1its (sing::"e p3.rent !:"~ouseholds - (Jut-of-\':edlock b:.:t:1s etc.) 
J) Child Abuse :"~duc:i:J!,!s - COUJlselL*1-s/nmil:,.~ & Jobs ':::=~in.ing/l?lacement 

.. on '-'" ~ ~~11...I'i _,1.. OlBDenCle.•! ~~i" m on4) 	ReaLlC", t4 .L: .. .-;.1.e. _0 __ __e5 :'I"~h' .. n ",u __re .•" - 10 i111 
0' '''e 14 m';~"\''"'n "Ooole Q"e O enT'1" "'e"·'lCO"; ,,"I!) "'''''l''.e" (Child " ... ~... ----.. p-. ."" - ~~J';"'~"" -:--- ....~- ..... - -. 

A"cllse a~"lua::" <2x=2ndi::..l.!'es alone 'Sot::.;.: .39 2i.ll':'onJ 
5) 2eal .s::s"t:ate ':::'sb"':".o':ii.'1.;/Develapmen:: ,;.. i1:.. i:.c:g,ss-e i·;c~l =e9.1 es'tate 

t3.A revenues, :::9duce uro::t.'1 blight, c:::-L:le S!lci neig:;'~ore,ood deca.y
5) Real 2s.tste ?~2r..ab':.:i.::lgl Develop:nen<: ... Conversion of ~lacated com

mercial pro::erti-ee :: Shelters ':Jf :::e Homeless the:eb~!' reducic.g 
a-:i:endant h.ee.lti: an.1i social costS assoc':'ated ·:!~t:: America's horce
less. Creat~~n of af:Jrdable housL~g such as Bingle OCCUpancl apts. 

c) 	Soc~l Benefits: 

1 j. 	 Socially/Morally rerzoil1t.2ted offenders become productive, tax 
?ayL*1g citi.:::ens .. 

2) 	 Revitalized ~eigh=orhoods t~Iough =eb~boL~g ~~d jobs 91ace~ent 
c=eates a c.::l'"C11s~ f:);:, other corr..:::uni::r develo!,):nent a!lc. soci.?l 
consciousness. 

'1 	 -0"03 ol"cem~~- -~c· ~~~~-c"o"o;e "nous"r- ~-em~ -he e~~~ion Ot' the.; 	 J ~ ....;.~~~~...::-. c..:._ ....... _..... ,1..<.':) ..... " .... <,... _,,"'. ~ 


fa:nily uni t ~ 
4) 2edeploymen~ of re~l ee~ate v~ca:ed by a decl~~~g ~~dustrial 

sector to a~~ordable housL~, shelters etc. 
4) n.e-!rair:i..'lg a..'1d re-deployme::"t of persor...."lel !'::cr:: t:te L~dustrial/ 

manufactu='~g Eectcrs to service L'1du~t!ies. 
5) Eeduction .i.:J. Child .':'~bus-~ stemr.1i.1.g the gener~_:i~:l a::ter genere.:cion 

ills utten~'lt to c~ild abuse and its far :e~chi~; social effects. 
6) 	 Self sufficieocy of offenders and t~e nations Door ~hxough jobs 

"'1il1 resul: in a res~onsible society reduc:'::g ~~e expenses of 
alcohol and d~ug ebuae~ 

7) 	Reductions ~ i.T.nO~feri3hed communities and oublic housing t;:t'ough 
f~~ily counsel~g, jobs placement Qnd :evitali=ed co~~unitiea. 

http:expenditu.re
http:bul'UIl.ul'::!.cy
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By 11111<, noml•• 
TlUOUNt STArr WIU'TU 

NEW YORK-tn a nallon Ihat has grown 
illlpallent with exvanding welfare rolls. one 
nule in Presidenl Clinton's Siale or lhe 
(Inion address WtlS sum 10 ,'esonale with 
m<lsi Americans: Ihl: pl'Omise or welrare as a 
seoond chance. not a way of life. 

In New Yorli CII),. where more llt10ple are 
(Ill IHlbl1c assistance than lit tmy Ume since 
jht~ Oreal Oe(lresslon. local l:o'llertnllcill has 
tumed to a prol1Hnakjng corporaUon fo do 
JustHwt -

America Works, the protlud or a partncr· 
shill between an antt-poverty activist, a so· 
cioiol:jst and a rehred tallow matlUfaclurer. 
Icads welfare recipients Ihrough a shorl. jn· 
tense OOUrM un UW world of work. Then II 
mntches them wilt! paying Jobs tu priv'lle
companies. 

Uke an emllli'lyuumt :lgcncy, America 
Wurks gels paid only when ib servkc 
w"dts. II receives ils entire $,.'I.,4:lO-per-pcr:>ou 
fro after the parttcll'mH cnmpleles :l fllUf
mouth tryoIII with Ih\! new eml,loyer allli 
b!l~ 5,10,.'1'11 ...lOllier Un't,'P. months on Ill.: juh 

., 

·.1~ J.. .j''' "~'W', -: • ~ .;;~:;•••. :,.':: ". "'., '" 

New-:Y6rk jebs=compau¥ puts 
welfare-reetpients=to wtlrk 

On averil&e. lhe people the Ulmpllny ~1Il> 
cess fully tdar:u In Jobs: have llWn on pnblic 
assistaIl1:e a)moot rive years. 

Adrienne Wtmbush. 31. who enrolled in 
Ihe program lasl week, has sp(!nt )4 years on 
fhe dole. 

Wimbush hus three chHdren; Ibe oltJc:;! is 
a teenager. "1 don't want my children 10 fall 
in the rul," she s."ll!!. "I want 10 go 0\11 and 
sel a.n cxmnpte. Ihal just bei:ause puhllc as
slslam:e is therc doesn'l mean that Irs the 
only way:' 

Eleele!! on a c.3mpaign th.'!! I1lClulir., his 
own promises of work Cor loose on welfare, 
Mayor Rudolph GJullani. in (lne of his first 
oOleia] acls, this month gave America Wori{S 
a city mnlrae!. 

New York City's public assislJncc roils, 
which include cbJJdren ()( welfare ~il'II!IIIS. 
c{jn~r lI'wre than 1.1 million people, afnlQsl a 
sixth of the populaUon. 

Glldmni'l;i deCIsion to in.....::;! 1l101l.'Y lJ;!" 
lli;oulUed the doubling~ta a shU UlmJI'!>i :100 
pllrhdt~nt$ a year--oC a pdot_projcet_the 
st!!!!:H~r»mctitlh1i$:!widcil:::tu.r":Am(;h:a"" After 14 years on welfare. Adrienne \Vim· 

Sf:L WOlth. {'",;t: 1& Mh Sues Am<!tic.l WOtk$ as a way OiI.I<L 

., 
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merican Works also has a Jlro· 
01 ill Hal1ford, COlli!., and has 
aliened programs in Indianap, 
and Alhany, N.Y. II Is lIegoli

'lg with welfare·oHlcials in Los 
:eles and the stale of florida. 

'0 date, more than 5,000 PeolJlc 
New York City alltl IInrtford 
'e lK'P.n Illared In julJs. In New 
'k. 85 IJereelit nf the wldfllre reo 
1!lIls who (".)I)lpleled Ihe fuur· 
lilt pmplu)'mellt Irynut wel'e 

111 worlt a yt'ilr 1;l1t!1' /11111 JO 
'(;ent of Ihem hlltl been 
mott'll, accordlll~ to all 18 
tit autlil Ihal eudCtl St~pl. 30, 

It! !>Ilrt'(':':, !"lIlt: ill New Yurk 
dr<lwlI Ihe dliculiun III' Ihe 

ton udmiuislralion, which is 
lyilll: America Work~ aloug 
II ulher I'I'OI;I'OIIliS a~ II 
lares Ihe wl:lfan~ 11:forlll plan 
will IJt: Iltl:sentetl to Conwess 
sprilig. 
lUr welliu'e !"I·form IIr"Jlo:;<l1 
'ry 10 eIU:UIIIIICt: slah::. 10 tln 

I America Works does-either 

by hiring companIes like America 
Works or by restructuring their 
welfare offices 10 do what Ameri
ca Wotks does." said Bruce Heed, 
a Ilresidenlial aide and co ch;lir
man of Ihe While liouse's welfare 
reform task force. 

Of course, Ihe approach has l:ri
lies. America Works' emphasb on 
swift placement Ilf wf:Jrare re
cipients inlo private johs ralher 
than IOIJIJ-tenll Iraining programs 
"can'l be seen as a sale wa~', or 
even a princip;l) way, of dealing 
wilh wdJiIN~ refUi"lll:' said David 
R..Iones. Jlresident uf Ihe Commu· 
nily Sen'it:i! Society, ;j New ''<Irk 
adVnc.1t:y "roup for poor IIt'Oph:_ 

'rhe et'ollomy has kwer and 
fewer jobs fur ullskilll,t! workt'rs, 
a Irend Ihat will becollle more 
pronount:ed as the lIalion iucrea:;· 
es lrade with low, wage forei!!n 
cOlllllries, JUlies saill. 

"You're dealing wilh peoilic uf 
all colors who are {'uming out uf 
an edllt:alillllOll system Ihat has 
fallt..:1 tltl!1n miserahly," )Il~ said.' 

The philosophy al Ament:a 
Works is IIlal wilhoit I Ihe tanglhle 
rewartls Ihal tOme with a IJrlwhll:
live )Iayillt.: J,'h. lIu! u!;.l:rullll!'<'S III 
Inust Ira mill!: programs b dimin· 
Ished anyway. 

"We say jobs firs!, training sec· 
ond," explained Lee Howes, 42, the 
sociologist who Is one of Ihe" 
firm's founders. 

America Works slarls wilh ;l 
one-week course that might have 
come oul of collaboration with 
Dale Carnegie, Emily Posl anti a 
boot camp drill Inslruclor. 

Show 1111 to class late ont:e ali(I 
you're (lUt. Aud dOll', think ahcml 
wearing jeans ur sneakers either. 
Participants must appear every 
day In "work allire"--jackets and 
lies for men, !tresses or skirt and 
hlollsc' tor women. Panl sltll~ arc 
accelilahle. 

"PreSl'ntation, I1rsl iIllJln':.:;i'JlI.~. 
;lIT! lasting InljlreSSlons," Maria 
Simone leclured·a class of 13 
"'''men and one man lasl week. as 
she distributed inslruclions for 
juh inlen:iews slU:h a:; "~hakp. in· 
terviewer's hand in a nalural 
way." TImlik you Ictlers shonld be 
typed and mailed the same day as 
Ihc joh illit!rview, she added. 

Parlldpants undergo a Hve· 
week course Ihat includes unice 
skills as wetl as, in some caheS, 
remedial En1:lish and spelling. 
Thcy I:onlinuc rcceiving wcUart: 
until Ihey 1:ct Iheir fil'l:il (Klycht!ck, 

Mo:;1 of Ihe participants, accortl· 

hll: 10 Ihe America Works, are 
placed In elllry·levei. mlniultlm· 
wage clerical posiliolH. stich as 
dala !'nlry opera"'r, filing cil!rk, 
recelltiunisi, mailroom slaff. 

The program markels ils work· 
!'! S through sales represcnlalive:; 
wh(, are paid bonuses based on 
IIwir plat:(~menl record. All Anll:ri· 
ca Works representative visits Ihl~ 
IJ;JJ'liclpanl and job supervisor 
Ollt:e a week to iron oul <lny 
Ilruhlem.<. Ihal tleveloJl al the work 
SIll'. 

Tilt: worker slays on America 
Work:.' payroll during Ihe four· 
mUlllh pruuationary Ileriod. al· 
Imdll!: W;lry elnplnyers to inili,llIy 
~a\"l: (,n lJelLcfils and tidilY Ihe 

....r hi,-;".. 

<I I"U" 
tidl',lIlt cumpleles Ihe training. 
Till! balance is p;lltl ill incre· 
Il1I!nls --11 pcn'('nl liner till! work· 
I'r I:olllpleics lill: Ilrohalllllllll"y Pl" 
rilld and Ihe remaining II lJt'fi'enl 
aner seven monlhs on Ihc job. 

._--- ----.. - ------

---_._--

All ur the jnhs illdudl! III~a/lh ill 
suralll:e. In his Stat~ of Ihe IJI1IiJli 
mcs.!.age I.lsi Tuesll.lY, ClllItolJ 
saitl I million IlI!Uplt: art! 011 wei 
fart: sulely 1J('\';Inse IIi~y 1lI!(~11 lin' 
hl!allh covl~rage lilr Iltdr t:hiltln!ll. 

BunliomJIIl' Shirlmakl:r.<. hlfl,d 
live ol Ihe nine \\orker:; Amu'it'a 
Wortls scnl 10 its New Yr,ri, he;:ld· 
quarters, wlwf!: Jlf!~sitlellt Al 
GOOlll1l.lII was sold 011 the proha· 
tionary period. "You can obserw 
jusl whal type of peuplt! they are." 
he explains. 

fl,1aria {;1t'lI1l!ult'. 31, .~t.lrll'll with 
(;()odman litfi."!! YI',n"!' ago as " flit: 
dcrk ami loday IS a pr"dllt:rioll 
assiSlant. Tilolll:h m."I,'!>1 "r ,."JlII! 
slaOtlartb, .<.he s.. ys h.'r iilr),21~1 a 
year salary is glJOd lIl"IIl~Y IIlUI 

pare!i 10 Ihe H5·a-wed. wei fall! 
hellenl she onre n~c('i\'{'d. 

She lmvds Ii}' 5uhwny Iwm Illro 
Bronx to WOI k 011 111\: ,>:IJ" tlm,r ul 
Ihe i!:lIIpire Siale lJuildint:, WltNl! 
Iliciures of her daLlI:hlt!r lIIlIl 
gl'3lul:mu ;lI"C 1>11 the Wid! (If IlI'r 
cubicle. The view i~. ,"T"SS lilt! 
lIudson Hh'cr. 

"I'm on 10)' IIWII." (:11:1llo:lIle :.aid, 
"II feds gUild I" gl:1 III' III IIw 
IIIhl'ninll :HIII dn s,,,".:lhing lUI" 
IIIY$clr, iusleall j)f sillifl~ ill h"lIIt' 
all day." 

http:Tuesll.lY
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Milwankee:l,.rojee~i1Ijects-!newhop~~foklloar 

By Rogers WortbinGl1>D 
TRllltlW :,'rMT WRt'\"f:tt 

MII.WAUKl-:E~-Ed Riebe's friends 
are of lWO minds on bl:J taking ,he 
offer." 

"SOllle say, 'Wow, Iha!'s great: 
OlhNli- say ,It's a hand oUI: 'YOU'f1I 
wbile 1rash: They have mixed eme>
lions," said Rleb(j, 30. a married 
falhet of fonr whu, as one of Ameri
t:a's working poor, is btU 3 pay' 
dH.'t'k Of two away from qualifying:
for welfare, 

The "olTer" includes free health 
care-, child care it needed and a 
monthly W'dge supplement of about 
$450. whicb 1m! him and tlls: family
above tbe ff'deraJ poverty level. 

__ L. 

And ii be s.hould lose ilts job--he 
earns $1 an hour plus bene"ts as a 
warehOuse lahorer-lre would get a 
stop-gap c:ommunHy service jOb 
UIIUl he finds another. 

[n exchange (or this guaraJltce - a 
lift above poverty and a Job to (aU 
back on if all ebe: fllUs-tile one 
Ihln~ be has 10 do ill return Is 
wurk, one way or anOlher. 

Riebe is One of 52 IK.."Ople ill\lolllCtl 
ill P'rol~!C1 New Hope. a 2-Year.md 
private, nOIl·profit expl.'rhnent over
seen by a board 01 MilwaulU!e blUij 
ness execuUvC;i. publLc omdals. and 
profesSlo.nals. 

It seeks. among other things. 10 
remove the dtslncenUves to leaving 
welfare It Is bt'tng closely watched • 

across the natiDIl by pohcymaiwn 
and aualysls seekiuli til refonn wei· 
fare. now t.'{Is1illg the lederill gm" 
emmenl UII alBinF: hi~h (JI' m bU· 
lion a year_ 

'The m.mey is Ilf"IWmblil ott all· 
~rnval of long lmllltd up measure:> 
In Congrl!ss ttl.,l wOlllu nllOWtNew 
Hope: lo:use-abuu t... $6"nt ilUon:i n 
Medicaid:aru:i?Aid. til:FamUk:S.vittli 
Dependent:Chlldrcn:(ArnC):bene
,fits-that-would' otherwise: g{(IO; p.ar~ 
UclpantS". 
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•"Many of Ih" Ihillg5 liltl}"re dom!:: 
Bre making IM'!r way into ()ur 
vl510n of nalio)tal welfare relhnn," 
said Un HUS oJrlcwL 

Alldtng to the il1lcr<.-'S1 is Wisl:on· I· 
sin's decisitJO to ,Jtmndutl Us cur ,, 
rent welfare system by 19!19. ,

New Hope In its entirety IS 1101 
likely lo be a model. Republican I·'-1· ,sit:WF.II"R£,I'M,t: 16 
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IV To-mm\' T~or.tpson nas his 
"n' welfare ~eform -projects In 
! works, 3m even -thompson 
:1t.'Wtr.> N~w Hope may help pro· 
,e di.reeuon. . 
~lY June. Prole<:t New Hope will 

'pand to IJJJ r:lIUlowy se.lected 
. , ,pte. moJuna the same oifer to 
.ahers on AFilC and 1M unem· 
,.voo as It Goes to the worKing i 
"Jr. like Ed Riebe. I 

But it IS expected to appeal most 
welfare rectpients. They Be· 

.I\fit (or about 70 percent of the 
'll,lirull S2 Ul the pLiot ProJect. i 
The Vrenu.se behind New Hove I_ 
(hat poor a.'1,j unemployed peoo 


:I! wnnt to Y.~rK and. wtIl leave 

lillie asstSta.nte to do so if they ' 


',\'e assUr.1l'lCes me), will not be 

-en poorer anQ lose tneu- health· 

.te benElll.S, 

,\ total llud~ of S19.1 million. 
',if €.rom cofijOrauons ant1 fuun: 

\Hons and half from the public 

dor. is iJrOjecteti for the fJU'W 

';Irs that New Hope wtti tun. 

In £ssence. Ite uo!.que ~ew 


lope "o:!er" 15 "work. ilnd you 

dU not be poor." 


«'or .Ed Rlebe. who mamed his 
,a!&h sctool s·...·"tneart.. Veroruca. 
uu1 bepn havmg children at an 
.~arty agf.l, New Hope haS been m· 
'Jaiu.nble, 

He had Lost an ss-an·hour job 

md had no health ca.re wl\en he 

~igned up. His lob, which he got 

'In has own after enrolling in the 

;ltoJ«t. leaves huu at 2Z percent 

\)elow the' federal ~rtv !£~ for 

.1 famuy with four children. 


New':Hope-s~substdy,"wh.ich-tnj 
, tUdeS;fed!mti and state_~:hl. 
, !1iiii;'W7r'L'11lts.-t~;l:lim fronl, 
'Irs- Wal'lJ~,-of~S13:.wo~uP;tO mOli!:..t -_ _ •
nan" $lB,JOO.:.whidi l.s~.)~pero!nt 

lOOve,Ulo:paven'Y-:leveLJ 
Meanwhlle. Veromca Riebe is in 

:l!.mHn~ s(;nool. When she gradu· 
'Hes. Ed plans to go ttlrOUl\h 
masonry miming. which would 
prepare trim for JObs that pay up 
lIJ $21 a., hour. 

"tt glVes you a chance:· said 
Hletle, whO to survwe haS had to 
juggle bills. C:Jpe WIth disconnect
'!d telephones. make tL"e o( food 
p;:mtnes and see hIS wife seek 
~;J,bHc aHutanct. 

·'tt keeps the family togethet , " ' 
!f a person wants to do somethUtg 
',vitn themseives. this is the pro' 
..'n'U'n to do n... [f t get laId off 
',~m. New HaDe: ts there to get 
::\e I«lin~ ng:un.;' he said. 

i\ friena told Idella Ricc about 
'Jew Hope. She signed up for' it, 
:~nd now at 38. Rice. an AFDC 
\!lOlhel' her enure adult life. has 
'l~n worktnl! for almost a yea{' at 
:!te first !ull·t;rr.e Job she tlaS ever 
hOd., 

"flei::ause t bew they were be-
hind me. u encour~ed rr.e-." she 
.." 

'.'-' - . 

tVelfare 

-" : 


H.lce earns :$1(J.';'S2 .l yea:., :;;lle 

:",'\';CiV~,; a ·....a~e suppH~ment 01 
.$.1.10 a :ncntlL 

The more sne earns <os a nurs, 
tttl( home aIde. the less sue s;ets tn 
,t W3$re suppiemt?nt. wnen S3.l3l'V 

nnsei take her up beyouo the 
,)17,000 federal. povertY levei fer 
her t.lmtly. her supplement will 
::;to{). 

'i-Hce's mcornes now and before 
5he entered. the New Hope pro
grom are illustrauve 01 the dis, 
Jointed economIC lOgiC that ties be
twnco 'State ana federal welfare 
programs and the j:COLnR wa~ [or 
t:!ntrY level unslf,lUed jobs. 

Her nunuu;: nome salary actual· 

ly is less tMn the tow she was 

rflCetVlnjJ In AFDC and food 

stamp payments a month: $'708, 

pLUS $265. for a total. OI $11.616 a 

;!ear. 


-l! U wasn't for this program. 1 

don'! thmk I'd work. Not at $5.00 

an hour:' she saui. 


Rice dId not take advantaJte of 
New Hope's olfer to 0<1.1 for choo 
care SU1t:e an aoult chud is uvmg 
at home, T!1is was trUe of other 
partiCIpants as WI:!U. a surpr~se I 
:.lcross the boara. to the New Hope' 
~trur smcc lack of chlld care long 
has been considered a maJor ae
terrent to leavmg welfare for .an 
entry. ievel }ob. 

"We found lhat providing chUd 
care was not as inlportant an e!e
ment as anticill3ted. and th:lt the 
suppLement is even mare impor
tant than anticipated." satd 
Sharon SchulZ director of Pro;eet 
New Hope. 

New Hope differs from mOSt 
other plans. inctuding those 00in1l 
considemi by tOe Clinton admin' 
istratum and Thompson's soon-tO
be'lrnptemenlea pilot program. 
"Work :O;ot Welfare." These pro
grams emphasu:e job tralUlO~ 
Ont, then -cut otf benetlts alter' 
two years, when the reclplent IS 
ex-pected to be in a job of one kind 
or another. 

Also. New Hope puts people to 
work il:nmediately. either in a joe 
they go out and find. or tn a miru· 
mum w3.SJe community servIce 
job. For e:umple, some par· 
ticipants work in churches and 
neighborhOOd o~uons. 'Their 
benetlts do not begin unul they 
work a muumUIn of 32 hours a 
....k. 

"New Ho-pe, to some extent. 
rests 00 the notion that you 
sh.-Ouid conne<:t people to work 
right away," said David Riemer . 
Mayor John Norquist's chief of 
staff. nnd 0. board member and 
founding father of Project New 
Hupe. "And it argues that as ionlJ; 
as people remain connected to 
work. they sitQuld rncelVoe help"~ 

In Diane SUggs' case. the smgle 
mother Ot a lO·yeal"oLd son no 
longer needs a wage supplement 
because she: landed a jab as a 
medical claims worker for a man
ufactUrer that pays S300 a week• 

EarUer. wnat sne dId nceo was a 
,XlmmWUtv se:vlce 100 untIl she 
fauna II lUlHtme jOb. 

"You tiet what you need from 
:"Jew Hope." Suggs salli ",-\1 the 
time r didn't ncea cash aSSLStance. 
What 1 needed was employment." 

Proje<:! New Hope round her a 
comntunuv servlce lob m the of· 
fice of ne!.ghborhood Qrgaruzauc:m. 
She leamed how to use a com:put, 
er. II SKill that contnbuted to her 
gert.lM me medical claims Job. 

How, and how IJlten, par· 
ticipams used the commurury seT' 
'1tee labs was another surpnse. 

The f!l(peetation. Riemer s,ud. 
was that par11elpantS woUld telWl 
in communttv service ana. ~'!1u· 
;:U.ty IQok for pnvate sec!or Jobs, 

"What happen-ea was someone 
would start m a pnvale sector 
job. would lo~e hours. or 'let laid 
-Ilff. anC\ thev WOUld noeo a ;;om· 
munltv servtce :00," ~b=f:ler S:lH1. 
"They began to lig'.ll'e out ·...';;.V5 to, 
make the OOtnmutUtY senrtce JobS 
nu,in the dUfmmce." 

Entry·level jobs nistonc:l1ly am 
s.hort·llVed. With the worKer want
ing to mnve on to somettunq bet
ter, or not wo~ out in the job. 
One Of the goaI.$ of New Hope 1$ to 
learn jllst hOw freqnently that, 
guarnntee of a fullback communi
ty servtce Job is gomg to have to 
be deUvered with the expanslOn to 
600 panlCipaUts in Ju.--:e. 

., Are there enough jobs out 
there that are accesslble to the 
inner ctty poor!" asked Michael 
Wiseman. a New Hope board 
member and an economtst at the 
La FoUette lnsntute for Public .tv.'. 
fairs <1.t the ljniversHV.Ot Wlscan· 
sin in Madison. ' 

No one knows. Ccrnmurutv ser
vice lobs, wnlch Ll-tr CinlO!l wel
fare reform task fOIT~ ts consider· 
ing. are a naltona! pohcy issue 
because they cOUld have an im, 
mense public cost 

I 

~ connected W1th ~ew Hope 
concede the p~pilot project. since 

'1 it drew on volunteers. l1'.ay have 
att:r:o.cted. the cream of' the crop of 

, people nn welfare-those who 
were artncttve to employers and 
were motivated to seek work and 

I suPPOrt their families. 
, But the 600 particpants will be 
selected at rllndom. and the 

levaLUators-Man\>Ower Research 
Demonstration Carp,. w!lich will 

'be- paid $1.9 million-v.'ill be just 
as mterested in who rums dawn 
the alIer, and why. 

" ....h-,.,,,..."',«
.. 
.. ,,,..<>,'. 
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'. Spm,ted.3.ridning program 'gives=binh.,to"ckeams; 

First in an occasional ~ries on Job 
training In Amtrlo:l and what " will 
lake IQ make sttCll progmms UJOJ"t. 

By MlelLo.1 Arndl 

.nd 51.... rriliWill 

1IU1I100; STAn WAI'1'US 

DE1'n01T··~8erore, said Enrique 
LUlla emphatically and with a steady 
taze. tbere was nothing. 

frefon'!. there were mindless, short
term $&an-hour factory jobs. Before, 
be SCroWlged Cor money and never 
had enough to move out or his 
IIaftuts' h()l'l.W Of buy a car or fully 
JjilY hts chiid support, 

And Utere was this awtitl Cenr thai 
he (Quld escape only by ending his 
young life. He was lenifit.'<t of being 
nolhtflK, of becommg tlOthmg. ami 
windir\3 liP nn the streets, 

Now, those fears are tn€tllories. 
TOtiny. LWI8. 24. brags about tlOw 

ht! has learned (0 become .. skUled 
ttmchinist. and how he has the confi
dence 10 malee ,a life (or himsp.lf' and 
his G"year-old cllild when he lands a 
Job likely to pay twice wbat he 
eamed before. 

A lot has gone wrong with jo!) 
training In the U.S., but Ihis is liot 
!lbnnt the fallllr~3. This Is abf)ut the 
kind or SUI;ceu bum1reds of JolJ· 
tmtning programs pray for aud the 
very unusual, hlgh·~nerey Job· 
(ralllit4: program dud g;1V'~ Luna a 
new start. U's ca.lled FOt:1l9:UtWE. 

For the Cl1ntun administration, 

Two graduates of FOCt~s:HOPE's machInist training proglam visit the 
agenc)"s Center fOr Advanced Te<:hnOlogies, which has Pentagon baCklog.. 

whirl) iJ> hoolted on job training as a 
salvation for workers and the 
ecunomy, Focl1s.H01'E (lifers snille. 
but lwt all, of the answers. 

Indeed, when he toured 
fut:us:HOJ}f.;·s :>prawUug radHflcs 
here lil!.1 weeK durillg the Jobs COtl. 
ference will) oDidals Crom the major 

induslrial powers, Prcsident Cl)nlou 
gushed wJlIt Illaise. 

"If WI~ !~an do this ht:n~, we run du 
it anywiu:n:" Ihe presidililt declared, 
"J{ It can }mppen here In lhese few 
sqllar~! hlueks of INtfllii. lilY Mlow 
Americans. call It nul bapt)Cn 
throughout our (,\unt.ry1' I believe II 

Training for tomorrow 

(',.an." 

Cons.idered too tu::.t1y .. lid llUlhi 
linus by rome, and nol tHt·':'WlJ'Cpinl! 
enouch by olhers, ttie'!Cli'iiWn-"ad· 

,m i nisfr.~ t inIl;s=rct raiulllg .. pfoptiSal 
'Cw.iU:cfisJ:as;much:$13:IJUUim':"oven 
nVC:ycars":l 

One coull! ah.o .);!)' fw:us:IIOI'E 
was driven by ils umbitlon$, Bilt tlwy 
mostly have bt"t!n met. F'roOl liS men· 
ger roots al a smaU G"lholi,: church, 
Focus.:UOPE now cover!> nlll~t nf <JIle 
street 

One huilding hnUlins Ii fivI' day·a· 
week, I:HlOur ClJl'Iter tll<lt .:81 l.:S [or as 

as )00 inlatlts and children of 
d traj,nl'~s" I\nolll<.'r j" a 

- ._.._...•.,,-~- ..... 

chlJdren monthly, 

Th~j!p.tfainif!.u:f~rii...;r~BI~~!lich 
tjl:ntdl~~Ml:llia! hundtt."t.I. tta!I~f!'tJ~•.!:lIt): 
an~eletated~educatl{m prograltl 
are scattored-Utrl.HIQ:h-a""iffilner six 
blliillings, most of which wtre onre 
fm:lories. The Ccnler fot Ad ....lfu_~ 

Su 'fuml!"0' 'tAG!: .f 
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Tech.noiO(leS. for exam:ple. was a 
Ford MotGr U. p:lrtS p1:mt. 

Today. the hlgh·tech center. 
which ha:I: oniv a hant1t\ll of stu· 
"dents because It lS new. is a 
~leammg. state·of-the·an facility 
th.1.t seems as Ii it fell from sllace 
onto West Side DetrOit. a place 
wliere nesotatlon rolls for nu1es. 
· • What can others glean (rom 
Focus:HOPE1 
· ~ F1r3L j)aSSlOn and COmmitment. 
. "Everyoody involved has to 

have a pas&lOtl that this will sue· 
'cet"(],' S31d Rev. Wl1Ham Cun
runglw:n., bJ. Focus:HOPE's d.irec. 
tor lrom lts start 26 years 3RQ .tn 
the ashes oi Detroit's race notS. 

Father (;unnmdlam. a gruty, 
,gravel-voiced Catholtc Priest 
known for his penctulnt tor pow· 
e.rt\ll mowrcYc!es arut good cu~an, 
was teactunll; Enlttisn llterature at 
n Detroit semrna.ry .l"t the time. 
His goal then was slQl:ply to foster 
rao.a1 harmony m not·torn De· 
troll 
• ; Within a few years. hOwever. 
~ program began to teed women 
;pru1 ch.Ur1ten and elderly from fed
«ru su-ppties. NIJW. it is the n,a. 
lion'S ~t food-supplemenl pm.-

~. 
Like much else wIth 

f..x:us:HOPE, job U·l:ntnlZ :tup· 
pened along the wav. Gtven me 
chance to buy an em;:lty factory 
oearbv 00 DetroIt'S West Side. 
CurunniU'Wn took on the factory 
itl 1981. Then he ~arned how to 
~et up a joiHrauurut program and 
how to tram people as mac.buu$ts. 

·,tt tOOk them two yean to eon· 
vtf\ee us tlmt this ",,:as the nght 
way 10 go (with machinISt 
~ratningJ," recalled. wUlle Walker. 
director of Oetron'5~Emp1oymiffi.1 
and~'1'rtt1runi:DetWunent. ...wIl1eh"l 
approVe<i,the.1ederal·ana·sta.te'jolt; 
t.rn.uUig funds foctte"mac.llln.iSr 
c~( -

Desptte the pressure for quick 
res.uits from the federal job
traltUl\g tundinlt Focus:HOPE was 
abla 10 convuu:e ~trnn otnc1als 
to baek the one-year rnacninlSt-
tr.unUUI' t:J~ 

Recentlv, Focus:HOPt; bt:."Camft a 
parmer WIth Lts neutnbilrnooo ftte· 
menwry school help.UlS: to pay tor 
the COst {If runnInIiC the $enOot 12 
rnonth.S a year. It also has <\1;a"eeI1 
to set up a JOtHl'3.uunR prolCt'lUXl 
(orfood·stamp rectpu~ms, 

l' h e s & con d p 1 e eel) f 
Foeus:HOPE's strategy nas: been to 
detenmne the demanll for the joo 
and then tailor tts U'3l1ti.ni to the 
m.ark+)t's needs. 

PinpOinting a dearth of 
m~espeoallywt)menaru1 .• 
mlnonlY tnadUrusts. Focus:.tiOPE'1 
narrowed one ~ program to f 
~ry sklUs. The ptacem.enr,'J 
r:lte has been. nuuung at 100 per. j 
cent. and the stamng wage ~ t 
[rom sam to $16 an hour. Most l 
gradUAtes tnove up to $14 an nour' 
within a few years. ; 

Getting through the Pi'OfP'Ul is..'. 
not easy, More than naif drop OUt}, 
III the: first tIve. weela. but nearty. 
all of those remaminl)' at that 
point finish the program, acc:01'tt~ 
mg to Joanna Woods. the: 
gram's director. TIle prograro.lU.l"i 
hns about 170 students. : 

"A lot of compante:!l arQ ha:V'ing' 
a harti time finding people antUt 
sums these people (rrotrl. ~ 
Focus:HOPEl have a rood bac:k:<~~ 
groUlUi In !:ralninll:' sa14 Ken Sav.~J 
age, an omcial at We:ldmation· t 
Corp. in suhurban MadiSon 
P.ei~ts. 

In the lhlJ'd aspect of its tn.. 
gy. the Org:a."'lZauon did not lower 
lIs standards for Its .\ugb.o{IuaJity. 
top-ofthe-line JOb programs. 

When It COUldn't I1nd enough 
qualif1ed. worl(ers (or its 
machinist classes, it set up tbe 
Fast TraCK progratlt In 1990 to 
provide three year! of matb. and 
ralated wo~ Bnu:nI wtt:h1r1 
sevm monw. 

o 
'" 
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tor those unable to tackle com
plex manufactuTinQ; work, 
Foeus:HOPE also set up a pro· 
gram that teaches basiC produc· 
non skills. To make sure these 
wodtets h.ave jobs. i.t set up sever' 
al small CQmpames and (ound
work to keep the compantes _.. 
Flnal.ty~Wt:fall:U:seCup:a:six· 

Y~WMk.Stilliy:pro~~~Yl!Y 
nnanced~by~the:federaLgQvern' 
Illem and:baCked.b:y-struniverri;) 
ttesfAl"'a"reUlt"someone-eoUid go 
through aU of the lob-traIning 
steps at focus:HOPE and WU'td up 
with a IllllSter's degree. 

tn the fourth part of its ap
proach, Focus:HOPE bas re
lentlesslY beat its own ctnu:n as It 
has searched for financlal sup
port. weU-connected, t'riends in pai· 
Hies and industry. committed 
statren wtllini to some:t1.ll:es .11> 
cept less-than<ompetitive pay and 
volunteers. 

Recrwtlng Lloyd Reuss as the 
dean of Us high·tech manuiactur, 
lnS centet is an example of ttus, 
Reuss. whO stepped down last 
year as Generat Motor's president. 
works as a volunteer. 

'the Center for Advanced Te;::h· 
nololW tS a vast mvestment by the 
state ana federat governments. 
somethm£ remw.etv rare ~nsid· 
erinlJ; the hard uines In recent 

years and stingy federal spending 
policies. 
Focus~OPE got~$20.87-mW.lon 

for' the_:ra,l;!U1tv:s ':pl"etiJEallO-n.-w) 
I!Wst·9f·~e..:tnoney~came~m~fed· 
em agencles.~BY~l997:-the govern
ment,expectS to spenQ.a~(otal.:o( 
S223_'mlUion-_on_ed~n_and
tril.m.na:ar tfii":Catllitv. 

All of its equIpment which. is 
I'ruli1e in the ll.s~ was paid for by 
tM Defense ~partment. So far. 
m nilllion has been spent and fu· 
ture federal buctgets will. Pt'QVlde 
SS5- million more tor eQwpment. 

To- be sure. the new fae-tilty 
would not eXlSl wnhcmt federal 
money. or the $91.3 rruUion..Ulat 
t.~e·centtr~llas·thus~tar _l'eeelVed. 
$a9.4.nuJ.Uon.~ Crom.t!i'i'fedit· 
ai'iOVernment:or.92,pereeni:"

The federal government also is 
exPeCted to pIck up most of the 
tab 'on· the .$95,15-auWon~in"t'iUta. 
~ng'!;pUirineQ:-fiom .. now_throu~ 
1991, -Or-Uii(--m munoo. or 82 
percent is rrom the government. 

Focus:HOPE convtnced the Pen
tagon to spend so mnch mOMy On 
its program by port:raymg it as a 
Laboratory tor testinll now to shift 
advanCed production from mill· 
tary to peaceti.rlm uses. 

Unfortunately, Foeus:HOPS's 
model is not ea!l1y COPied, 

Nat every progrnrn can generate 
the same pobtica1 clout Not every 

program can cut t1lmUgtl ltQY8t"Il-- .. 
ment rules and paperwot'lt· the: 
W'Y Foc:us:HOPE offiCIal. $ay 
they have. 

''The prinCIpals an! ~b!e." 
said Labor Department Secretary 
Robert Reich. ·'But the Cede-rat 
government cannot create
Focus:HOPEs all over Nne-Mea be
cause, sadly, there Isn't enough 
m-oney·m the federal budget to do 
so. But Focus:HOPE can serw as 
a mOde! to the pnvate sector. to 
state and local ~ and. 
to the federal gov.mmmt." 

Such talk of nattonal modeJ.a; 
matters tittle to Ennque Luna. 
whO, untIl six UlontilS ago, was 
botmcmg L--om one faetory lob to 
another In Flint. forever ~ 
about his future. 

After he-aring about 
Focus:HOPE as the only agency Of 
its kind nearby, he was feartu1 of 
coming by hi.nJ.seU" to Detroit be
cause of the CitY's cn.me i.rnqe. 

But he was also terrified or 
domg nQthm~ 

Now. when be goes ,home on 
visits. he is o:.mvtnce2 tua tam.1ly 
and friends took at him n.t.trsreru. 
ly. And this b.ns made tum. £eel d.J!. 
(erentiy about hlmseLC. 

··You get this addietion ro sue· 
cess," lle said, "and YOll \Vant 
more and more of It.. 

http:U'3l1ti.ni
http:semrna.ry
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:\ August 24, 1994 RECEIVED 

U.S. Department ofHealth and Human Services 
Administration for Children and Families 
Washington, D.C. 20447-0001 

Attn: Ms. Mary 10 Bane Bruce Reed David Ellwood 
Assistant Secretary Deputy";.Assistant Assistant Secretary 
for Children & Families to the President for Planning & 

for Domestic P~li0' Evaluation 
~ 

RE: WELFARE REFORM 

, 
I 

.1 would like to Inke Ihe opportunity 10 thank you for sending me updates on services 
pertaining to children and families. My associates and I are very interested in aU these 
updates.. We would like the opportunity to conunent. 

As we read through the Welfare Reform: Work document, there were several items we did 
•not agree with and would like to 'comment on those items. 

ONE. We think that independence is the way to go, but once trained, where willlh ... 
people find work. There are so many American's out of work at this time. 

Question: Once trained and that additional expense has he.. made, what 
happens, ifthey cannot find work? 

Question: Where will the government get the additional money for training,

these people? 

Comment: I personally and everyone I know reefat paying any more money 
out of their pockets to assist tlie majority of these people. 

Suggestions: 

FIRST: Welfare should figure out a way to weed out .11 the ralsifiers, 
there are plenty or them. With that action alone, tbe government would save 
million. of dollars. 

SECOND: Welfare should be part of unemployment benefits, veteran 
benefits and retirement benefits (for people over the age of 65 who depend soldy on 
tbeir social security check for .upport). 



,,, 
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mo. P....on.1 Employability finn 

Question: 
Qu.stion: 

Are additional case workers going to be employed for this process? ,
Why two years? 

Suggestions: 
FIRST: Why should young mothers on welfare be given the opportunitY by 

the government to receive free job training when the young mothers not on welfare do not 
receive the same opportunity, 

AU young women have the same choices. there are those who make 
the choice to have children and live off other hardworking Am.ricans, and then you have 
those who chose to have children and work to support their cbildren, along with fighting 
the system so that the child's father will supplement their income with child support. 

The system is encouraging young women to chose the welfare way. 
this way they will be offered a free ride on the expense ofthose young women who work 
their butt. off to support their children. . 


Question: Tell me what is1wrong with this picture? 

SECQND: Ifnon-custodial parent. were forced to pay their child support, less 
custodial parents would need government assistance, 

THIRD: Everyone ~resently on welfare should be given 120 day. to find 
work and after that period welfare should be stopped. 

THREE: Limited exemption, and deferral. 

Suggestion: 
FIRST: Mothers with disabilities and mothers who care for disabled 

children, older people, are some ofthe groups who could be considered for employment 
by the governmenl to provide child care for single parents or low income famifies at 
discounted mes. This way they will be conlnbuling to America', future and not just 
talcing from it. 

SECOND: Mothers with newborns should be assisted for only 3 month. 
regardl... ofwhether il. the first, second or third cbild. Mother, who are not on welfare 
only get 1 to 3 month. off work With no guarantee that their job will be there when they 
return to work. 

The Let States Reward Work is a good idea. 
, 

The Earned Income Tax Credit is lUSO a good ide•.Cthciiero:I am n~t to co~~nced oniliat-one~ J 
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FOUR: Parent.1 Responsibility 

Non-custodial parents should be forced to meet their parental responsibilities, The 
law does not assist us; therefore, the goverrunent needs to step in and change the rules. 

Our non-custodial parent owe. my children and lover 10,000 just in child support, 
not to mention Health Insurance. He has not provided health insurance since the case was 
opened and nothing hss happened to him, I have a child who io diabetic, my insurance 
does not cover all the items my s~n needs to control his diabetes and I do not have the 
money to pay for it out-of-pocket. I blame the non-custodial parent along with the laws if 
my son becomes seriously ill, ss a result ofneglect, The government will not belp me, 
bee.u.. [ have a job, Its NUTS, 

Our non-custodial parent has been served uncounted times with summons to 
appear in court and bas totally neglected them and the law hSS done nothing to him, They 
know where he lives. How long dp we have to wait for action? 

Tell us what we have to do to ssoi.t with passing the Child Support Assurance 
program. throughout the country, and we will do it, We do not want our children to go 
through the same bartles on child support when their tum arrives, 

o 

The welfare system has to implement some strict guidelines. Take a closer look at 
the welfare system's present employees, Make some true changes, I know changes are 
needed throughout government, but we have to start somewhere, 

o 

Where do we go from here? . 

Concerned citizen 

, 
" 

( Ro~o Del VIScio 
ACES Chapler Coordinator 
Harris County 
6S \I Vera Jean Drive 

-Houston. Texas 77088 
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TO: Bruce Reed 

.' Marvin Krislov 
Whit~ House Counsel 
Room 128, OE08, ,,7900 
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MARY KAY GREEN 

Altorrney at Low 


iPt. !rOom8$" mo~e ~gal G:euttt 

1432 S. 13 St., Omaha. Nebraska. 68108 


402-342-5937 


Dear Members of Congress, friends in the Media, and Champions 
of the Rights of Children Everywhere, 

Here is my "Pelican Brief" ,to Congress adding my contribution 
to the welfare reform 'and lIunwed motherhoodl! debate. 

Share it widely with all the members of Congress mos~ efficiently 
and with the greatest speed by publishing it in the Congressional 
Record, and then send it out to all the Members, the 'media, , 
and all the social welfare agencies in America. Let my small 
but strong voice be heard. I claim no copyright, I give you 
my life story and my legal research and that of my fellow 
attorneys totally in love for the children of America, their 
parents I and for the future of our great nation. \'je must remain 
both compassionate and just. 

I am just "sittin and waitin'l to be !lflung in that briar patch" 
we call the American Legal System if Congress violates the 
Constitution in its welfare reform plans. (A reference to the 
Disney movie Song of the South, and Disney makes so much money 
off the souls of,children~. 

St~ Thomas More by the way was the lawyer for God who was 
beheaded' for opposing King Henry VIII!s divorce plans~ It is 
appropriate that society now treats single motherhood with the 
same opprobrium that divorce was once treated. 

I want to pay tribute to four lawyers who have assisted me in 
this research: my much loved Irish twin brother J. PatriCK 
Grecn, Professor of Law, Creighton (Jesuit) Law School, 2500 
California Street, Omaha, Ne 68183 (402-280-2872), Edward F. 
Fogarty, 700 Service Life Building, Omaha, Ne 68102 (402-341
3333) my friend for thirty t\vO years 'and my college S'iveetheart, 
and co-counsel on Crystal Chambers v. Omaha Girls Club, Edward 
Diedrich, Attorney At Law; fl205; 261 E. Lincoln Hwy. t DclCalb, 
III 60115 (815-758-4441) and co-counsel on Chambers v. Dr:laha 
Girls Club at a1, and Sheri Long, Deputy City Attorney, City 
of OLlaha, Civic Center, Omaha r Ne 68183, and counsel on the 
companion case Pamela Simmons v. Omaha 'Girls Club. 

May God be with you in, this debate, and may the children of 
America bo the winners. 



MARY KAY GREEN 

Altormeyat Law 


"t. 1l:bomu jIIlot'c :l,(ga! it(ntet' 
1432 S. 13 St. - Omaha. Nebraska. 68108 

402-342-5937 

Member of the united States Congress 
~'iashington, D. C. 

Re: 	 UNIVED MOTHERHOOD AND ILLEGITIMACY DISCRIMINATION 
AND EMPLOYr~ENT BASED liELFARE REFORM 

Dear 	Member of Congress, 

I am writing to you on four issues: 1). Newt Gingerich's 
proposals to deny welfare to teenage mothers and to place all 
of their children in orphanages, 2). President Clintonis plan 
to deny ADC to any children born while their mothers are on 
welfare, a plan he clearly announced as being aimed to eliminate 
illegitimacy, and 3). the need for Congress: to protect the 
Constitutional Rights of American-Phillipine Children born to 
American GI's and their Phl11ipine sweathearts and 4) the need 
for worked based welfare reforms~ 

My name is Mary Kay Green, Sr. I will introduce ~yself in the 
Twelve Step Tradition~ My name is f1ary, I ,was named after and 
consecrated to the Blessed Virgin Mary at birth by my Catholic 
parents as were my five sisters all also named Mary, I am a 
survivor of childhood sexual abuse by a stranger in the Omaha 
Orpheum Theater, a codependency survivor, a survivor of bulimia, ' 
a survivor of hi-polar illness ( like actress Patty Duke and 
media mogul Ted Turner of CNN and TNT, Turner Broadcoasting) 
bi-polar illness is a biochemical illness and a protected class 
under the ADA, a nover married single pregnant mother of 
twenty-five year old twin daughters ( protected from invidious 
discrinination under the 1st, 9th and 14th Amend~cnts to the 
Constitution), a Civil Rights lawyer (an endangered species), 
and a former elected member of the Omaha, Nebraska, City Council 
,1977-l9811, an attorney s.ince 1977, a former employee for the 
U.S. Deparh1ent of Justice Civil Rights Division (1965, the 
year the 1964 Civil Rights Law was implemented} under Deputy 
Attorney General John Doar (also of the Senate Judiciary 
Committee Hatergate famel, a former social welfare caseworker 
of the Douglas County, Nebraska, Assistance Bureau, a former 
staff member in these august halls of Congress for u.S. Senator 
Harold E. Hughes of Iowa (1970 and 71) (Senator Hughes often 
applauded my decisior. to give birth to and raise my own 
children" and a former employee of the Robert F. Kennedy 
t>1eClorial, a social justice foundation and my first employer 



as an "unwed mother. or I had worked on ·Robert Kennedy's 
presidential campaign( I knew him personally from my days at 
the Justice Oepartment because a close friend Helen Abdouch 
along with Jack Rosenthal of 'fhe New York Times and John 
Siegenthaler of of USA TODAY worked for him and I saw him nearly 
daily after ~y job was done. He was a close friend of my family 
My father was state chairman for Bobby's presidential campai9n~ 

My opposition to the Gingerich and Clinton Plans is simple. 
Both plans violate the 1st amendment freedom of speech and 
freedom of religion clauses, the equal protection clause of 
the 14th Amendment with illegitimacy a protected class, and 
the 9th Amendment right to privacy provision of the United States 
Constitution~ The 9th Amendment privacy provision also protects 
the right of married people to reproductive information and 
devices, i.e. birth control, the right of single people to the 
same information and devices, and the right to abortion. And 
yes, it also protects the decision to procreate and give birth 
to and to raise one-s own children regardless of marital status 
and age and sex. 

Let me tell you that in 1969 I became the non-marital, never 
married mother of twin daughters. Their father j a childhood 
sweetheart and a close family friend J abandoned me and denied 
paternity. It took me years to heal from this tragedy. 

I originally became sensitized to the issue of discrimination 
against "illegitimate,~' non-marital children (please refer to 
these children as non-marital and not as "bastards n or . 
"illegitimate children, only the law is a bastard) and theirII 

nonmarital mothers when I was a caseworker in 1966-1968 at the 
Douglas county Nebraska Assistance Bureau. 

One of the worst incidents happened when I was required to take 
a new application for ADC of a young woman living in the home 
of her older sister. The sister's caseworker was present and 
conducting the interview. He viciously and abusively attacked 
this young woman for giving birth out of wedlock. The young 
women was visibly shaken and destroyed. He left the room and 
I tried to comfort her. I told her that we were hired by the 
state to help people in trouble not to condemn or judge them. 

After that incident I went to the director of the agency Hichael 
Healey like me an Irish Catholic to complain about the conduct 
of Elo Limas, an Hispanic Catholic. i'1r. Healey refused to 
discipline Mr. Limas stating: "Hast Catholics cannot tolerate 
illegitimacy," 

My experience with family members over the birth of my children 
and my deciSion to keep them was even more devastating. My 
older brother whom I loved as a bJin, an Irish twin since we 
were only a year apartl told me he would see me and my children 



starve to death if I kept them. He has since recanted and has 
been good to us. He is a professor of law for twenty years 
and has taken at least one case to the U.S. Supreme Court~ 
He gave us assistance in the Girls Club Case. I am enclosing 
a brief he helped us distill for the Supreme Court. My beloved 
sister just next to me announced that she would not touch :ny 
children because they are illetimate. She too recovered from 
this discrimination and she has given the most emotional and 
financial assistance to my children especially the 'year I was 
unable to vlork due to disabling grief over the death of three 
friends the same month, one my soul-mate and mentor, one my 
civil rights mentor, and the other one of my daughter's god
father who committed suicide in a deep biochemical depressiqn~ 

In 1970 when I was working for now Georgetown Law Professor 
Peter Edelman at the Robert Kennedy Memorial in Washington t 

O.C., I was denied auto insurance. Peter had me call a Mr. 
Sharp in Senator Phil Hartis subcommittee on Insurance. Mr. 
Sharp told me they denied me insurance because I was a single 
mother but that I needed to realize that all women alone whether 
widows or divorced women were treated alike~ He showed me that 
what I was dealing with was systemic sex discrimination. I 
followed his instructions and 'threatened to sue. I settled 
my first case of practicing law without a license and received 
my insurance, but my life was never the same. I recommitted 
myself to going back to law school {my late father's dream for 
me) and to fighting discrimination as I was previously inspired 
by John Doar and the heroic lawyers of the civil rights division. 

I left the Kennedy Memorial for better pay and with Peter 
Edelman's letter of recommendation, I landed a choice job with 
Senator Harold E+ Hughes from Iowa who shortly thereafter 
announced his candidacy for the Presidency. Senator Hughes 
in addition to being an outstanding law maker is a healer. 
He now spends all of his time healing people of drug and alcohol 
addictions in Des Moines, Iowa. He helped to heal me of the 
stigma of "illegitimacy" discrimination. He continually told 
me I was blessed to have such wonderful and beautiful children 
when he passed my desk to the back office as he picked up and 
looked at a picture of my young daughters on my desk. 

Senator Hughes and his legal counsel for the Senate Armed 
Services Committee subcommittee on drug and alcohol use in the 
military went on a fact finding trip to Vietnam. At one base 
the commander was so audacious as to tell the Senator that there 
was no drug or alcohol problem on his base because of the ready 
availability of local women. The Senator found out that this 
commander was abusing local women by having them "service" 
the men on his base without regard for the health or welfare 
of those women. The Senator and Wade came to me immediately 
to tell me this incident and about their shame and outrage about 
this exploitation of non-Arr,erican women. The same U~S. military 



refused to give the children and girl friends of American G.I. IS 

any information as to their whereabouts in this country. The 
Pearl Buck Foundation was constantly fighting this discrimination 
by the military~ You must now deal in a humane and 
non-discriminatory manner with the American-Phillipine children 
left behind by their GI fathers. 

In 1971, I returned to Omaha and got a job as director of Court 
Services to two catholic Judges of the Douglas County Juvenile 
Court~ Then the local newspaper, The Omaha World Herald, tried 
to pressure the judges into firing me as a Ifnegative role !Tiodel" 
for the young people who come to the Court+ The judges resisted, 
I hired a lawyer, then City Council Member Monty Taylor, and 
we had a show down with the editors+ We argued that their 
discrimination against unwed mothers was inconsistent with 
their then anti-abortion position (they are now pro-
abortion and still anti-non~marital mothers). Instead of doing 
an expose on me the paper did a full page article on the new 
employees of the Court. In the feature on me they still reported 
that: II Ms~ Green the mpther of twins has never been married~" 
I again vowed to go to law school with the comrnittment of 
the tortured Jewish survivors of Naziism: ItNever again, never 
again." 

Two years later I went to law school. Three years later I 
graduated and won a seat on the Omaha City Council 
simultaneously and four months later I was admitted to the 
Nebraska Bar Association~ 

While in law school, I had a deep romantic affair with Allan 
Lozier, President of Lozier Corporation, a Fortune 500 
corporation. Allan and I were extremely compatible in many 
ways, but he had a cruelty streak that had nearly destroyed 
his first wife; and he refused to get help at my urging. He 
also suffered from the social disease of irrational and 
unconscious prejudice against "unwed mothers" and their 
illegitimate" children~ Allan cared deeply for my children 
as well and the girls and I stayed with him often in his posh 
McKinley Road home with its indoor swimming pool. 

Allan took me out in public often until one day we ran into 
my close friend now Channel 7 ABC anchor woman Carol Schrader 
who had recently interviewed Allan, a president of Planned 
Parenthood. After that lunch, Allan never took me out in public 
again. It was clear that he could not deal with his irrational 
prejudice against "unwed mothers" inspite of the fact that he 
clearly cared for me individually~ We broke up. But I required 
counselling to heal from the devastation of his cruelty and 
~istreatment of me6 Allan and I remained friends, and he was 
a major financial supporter in my City Coucil race. 

In 1981, I was defeated for re-election by a wealthy, more 



liberal (yes, there are people more liberal than I and proudly 
so) owner of an electrical company hiring union workers and 
he had lived in the district 30 years compared to my four years 
(I had engineered the passage of district elections with Senator 
Ernest Cha~bers after I had been elected at large). As a result 
two of my black law classmates J one female Brenda \"iarren Council 
and one male, Fred COnley, were elected to the City Council. 
Brenda ~'larren Council may be elected Mayor of the City of Omaha, 
Tuesday, December 13. 1994. She will he the first woman and 
the first black to be elected mayor of our city. 

While I was on the City Council. I dealt with discrimination, 
but one form of it was a surprise. At nineteen I was a postulant 
of the Sisters of Mercy, a semi-cloistered order of nuns. When 
I was elected at no time did the order honor me at roy high school 
Hercy High or at the College of St. i"lary' s .even though to date 
I am the only elected official to attend either school, and 
even though I followed the Catholic proscription against 
abortion and even though I was a social justice advocate taught 
to be so by the Sisters of Mercy. At the same time my friend 
Congressman John Cavanaugh was honored by the Jesuits at a formal 
dinner held in his behalf. But the Poor Clare Nuns remained 
steadfast to me in their prayers and support and as recent as 
three years agO f three of their nuns asked me to join their 
order. And I have done legal work for them. 

One of the most heart ripping experiences for me with 
"illegitimacyU discrimination involved an Omaha Public School 
teacher for my daughter Elizabeth at Fontenelle School~ This 
young teacher, a Roman Catholic, had just returned from Des 
Hoines Iowa to sec the current pope. When she returned she 
began a campaign of extreme emotional cruelty against my 
daughter. I knew what was going on but I had to confirm it 
in person. I used the school open door policy for parents and 
spent the day in my daughter Elizabeth's fifth grade classroom. 
The teacher's disease was so out of control that she viciously 
and repeatedly attacked my daughter in my very presence~ I 
went home desparate and called Sr~ M. Helen of the Sisters of 
Mercy and the Eighth grade teacher who had spent months after 
school with me tutoring me because I had been physically ill 
for months and had missed school~ She wanted me to get a 
scholarship so I could attend Mercy High School and with her 
help, I did. 

When I heard Sr. Mary Hele!1. 1 s voice I broke into hysterical 
sobbing unable to tell her what was the matter. When I finally 
gained control of myself and told her the story she ordered 
me to get my daughter immediately out of that classroom* She 
told me what to tell the principal. I went the next morning 
to see Jim Freeman who had marched with Martin Luther King in 
the South for civil rights. He asked me what he could do and 
I told him to place Elizabeth in the classroom with her sister 



in spite of the rule against twin joint placements and to show 
her her I.Q. another violation of school policy. The teacher 
had removed Elizabeth from the challenge program for bright 
students and had told her she was stupid~ Her grades dropped 
from A's to Dis in a few weeks time. 

Mr. Freeman met both requests immediately. Elizabeth was placed 
with Mary Kay in Mrs. Schearerts classroom with her consent. 
Elizabeth's grades immediately soared within a week. 
Unfortunately that brillant teacher who so helped both of my 
daughters died of cancer the following year. She was well loved. 

1'-ly life battling Hunwed motherhood" and UillegitimacyU 
discrimination was so hard that my dear, dear friend attorney 
and then State Senator Vard Johnson told me one day that he 
advises all of his single pregnant clients to place their 
children for adoption so that they don't have to face a life 
like mine~ 

I was so shocked that I couldn't speak. Instead I wrote him 
a letter asking him if he tells his Jewish clients to raise 
their children in gentile homes so that they dontt face 
discrimination, does he tell his black clients not to have 
children because they will face racial discrimination. So why 
don1t you battle sex discrimination rather then deny your single 
pregnant clients the option of raising their own childrenw 
I canlt imagine my life without my daughters or grandson, who 
by the way was born on St~ Patrick's day a special gift from 
God~ Vard and I have remained very close friends. He is a 
former director of Legal Aid and as a senator he championed 
the rights of welfare mothers and their children~ 

After my defeat, I took a civil rights case entitled Crystal 
Chambers v The Omaha Girls Club t The Omaha World Herald, and 
the Nebraska Equal Opportunity Commission et al (see the three 
federal court decisions attached). Three young black single 
female staff members became pregant. The two who indicated 
that they intended to give birth and raise their own children 
were fired. The other young woman who announced she would and 
did obtain an abortion was allowed to keep her job. The Club 
adopted a llnegative role modelling" policy that grounds for 
discharge was single pregnancy. I found out after I was retained 
by Crystal Chambers that my former lover Allan Lozier, former 
president of Planned Parenthood of Omaha, and President of Lozier 
Corporation, a Fortune 500 corporation was the principal 
architect of the negative role modelling" policy and that he 
and his best friend American billionaire Warren Buffett, ABC 
principal stockholder, part owner of the Washington Post, and 
a principal contributor of the Girls ClUb and a director of 
the Omaha World Herald were involved behind the scenes. (Buffett 
had made his friend T~ozier a rnulti-r;Jillionaire by investing 
money for him and by giving him free financial advice on the 



growth and development of his shelving manufacturing firm 
according to Lozier' s own pillow talk.) , 

The Omaha World Herald president Harold Andersen1s wife was 
a board member of the Club who enacted the policy. Andersen 
got his editorial staff to write an editorial denouncing the 
two single mothers who elected birth and raising their own 
children. Buffett's public silence was uncharacteristic because 
he had 91ven television interviews to ABC Channel 7 • s Carol 
Schraeder stating that he did not begrude the small ADC payments 
to poor mothers but that he objected to welfare for the rich. 
Yet in two positions of great influence as a contributor to 
the Cl~b and as a director of the paper, he remained silent. 
Crystal Chambers tried to commit suicide after the newspaper 
denounced her. She is now married to the father of her child 
and is completing her college degree in social work. 

During all of this, I wrote to Warren Buffett my neighbor and 
acquaintance since 1961 when we both sponsored foreign student 
visitors under the People to People program. I told him that 
I thought television and movies contributed to the crucial 
problem of premature parenthood, and that I thougbt the networks 
were negligent in not running birth control ads. He sent me 
an ABC study that indicated the ads would begin in two years. 
That was in 1985. To date the ads do not run on any network" 
cable or commercial but the graphic sexuality continues. Warren, 
Buffett is a major national contributor to Planned Parenthood 
of America. That project and eliminating nuclear war are his 
top public service projects. Buffett supported Allan Lozier'g 
"negative role modelling ll policy by action or by silence. 'f1arren 
Buffett like Allan Lozier is a liberal Democrat suffering the 
social illness of irrational and unconscious prejudice against 
"unwed mothers" and their "illegitimateH children and such 
prejudice like racial and ethnic and religious prejudice is 
unconstitutional. 

In the Girls Club trial our expert witness was Dr» Harriet 
McAdoo, Ph.D. of Howard University, and advisor to the Roman 
Catholic Pope, and every major religion including the ~ewish 
religion on the issue of encouraging the prevention of premature 
pregnancy and on including the single parent family in the 
religious and total community. Her seven point plan included 
education, job training, day care, health care, transportation, 
housing, and jobs and societal support. 

The judge dismissed the case without letting it go to the juryw 
His harsh, punitive, unconstitutional attitude reflected in 
his opinion on Title VII is the precursor for the outrageous 
proposal of Newt Gingerich. The Judge \Vas a personal friend 
of the President of the Omaha \,lorld Herald and of the former 
Gov.ernor Charles Thone who was a defendant in the case. Thone 
and Andersen were roommates at the University of Nebraska at 



Lincoln and lifelong friends of each other as was the judge. 

We were featured on National Public Radio, Donahue, The New 
York Times I Newsweek t The Ne',;; York Daily News and other 
publications. The societal and media support was all positive. 

This is contrasted to the attitude of Lozier, Buffett and 
Gingerich and Anderson. I fear we will see the constitution 
and the spirit of the Pregnancy Discrimination Act and of Title 
IX of the Equal Education trampled by these mean spirited, 
punitive, social engineers. 

I warned the three judge panel of two conservative Republican 
appointees and one Democrat that in a free and democratic society 
the decision to give birth to and raise one's own child was 
a constitutionally protected activity, and that we had to take 
heed lest we become another Russia where women were denied birth 
control except for unlimited abortion and China where women 
are forced to abort any pregnancy past the first, or Germany 
with liThe Jewish Solution" so ably documented by Stephen 
Spielberg in ItShindler's List." 

And to my horror my forcast has come true. The poor and the 
black are to have their children ripped from them and put into 
orphanages or denied food and medical care if they are born 
on welfare. And less restrictive alternatives like birth control 
ads, a more effective birth control delivery system, job 
training, jobs, quality subsidized day care and universal health 
care are not even tried~ 

During the trial United States Senator Bob Kerrey was Governor. 
He did not speak out against the Girls Club policy even though 
the state was a defendant. He was living openly at the time 
in the Governorts mansion in an unmarried liaison with actress 
Debra Winger who left his bed and got pregnant by Timothy Hutton 
out of wedlock. 

No newspaper in the country denounced Bob Kerrey for being a 
negative role model for his open violation of society norms 
or was it a violation. Yet Crystal Chambers was denounced in 
the Omaha World Herald because she was black it said. Bob Kerrey 
was the best man and college roomate of the then vice president 
now president of the Omaha World Herald John Gottshalk. And 
no national paper ever denounced Kerrey during his presidential 
bid either. Allan Lozier bragged openly about the number of 
women he had as lovers--not quite as impressive a number as 
Wilt the stilt Chamberlan. Warren Buffett lives openly with 
Astrid a woman not his wife who herself lives in San Francisco 
and has for nearly fifteen years. why is it that white male 
multi-millionaires and billionaires who openly defy socIety's 
norms can dQ whatever they want without question while 
engineering the lives of the poor but the poor and especially 



the poor black who are merely trying to eak out a life with 
a little love and affection are condemned from the once 
considered sacred halls of Congress. I thought I lived in 
America the land of the free and home of the brave~ America, 
America, God shed His light on thee. 

SOME SUGGESTED SOLUTION, 

I offer solutions to the problems as well as criticism. First 
1 propose mobile birth control units at every high school on 
a rotating schedule. Take the medical care to the kids but 
keep it out of school. 

Second every city of a certain size has to provide day care 
centers in at least one public high school so that the number 
of teen ~others without diplomas is reduced~ 

I propose co-parenting open adoptions as a legal form of adoption 
with the birth and adoptive parents able to negotiate visitation, 
child supportt and other issues just like both parties in a 
divorce do., 

I propose a national Parenting Act like the Nebraska Act enclosed 
and enacted by the Nebraska legislature to keep both male and 
female parents totally involved in the life of the child 
regardless of the marital status of the parents unless said 
parent(s) rights are terminated. 

The best experimental programs in working with teenagers and 
teen parents should be made available to other communities~ 

Curriculums on parenting, child psychology, child development, 
and effective parenting relationships should be required in 
every junior high and high school. 

All television networks should be required to run tasteful 
contraceptive ads (This is a more acceptable alternative to 
sexual censorship of movies and television.) 

All forms of birth control should'be funded by the United States 
government including the safe, now efficient and reliable 
Catholic form of Birth Control which the Clinton administration 
refuses to fund. 

The first amendment absolutely protects non-child pornography. 
Should not the right to bear and raise one's own child receive 
equal constitutional protection and or statutory protection. 

In all child support cases a visitation schedule must be worked 
out and ordered as part of the paternity action and child support 
determination and or collection action. Poor fathers cannot 
afford attorneys to initiate separate visitation schedule trials. 



Full direct tax deductions for the working poor who can barely 
afford day care. The scale should be established by the number 
of persons in the family and the family income. And day care 
subsizies for women who cannot even afford to pay day care. 

The law must state that the fact a parent works cannot disqualify 
them for custody unless they cannot provide good day care for 
the child in their absence. Also poverty cannot be used as 
a criteria for lack of custody when child support orders can 
equalize the income of the parents to protect the child. 

H1PERMISSIBLE SEGREGATION: 

In his dissent to the refusal of the entire Eighth Circuit to 
take and hear the Girls Club case or appeal by Crystal Chambers, 
Judge Donald Lay called the II negative role modellinglt policy 
impermissable segregation {like slavery and segregation laws 
in the South]. Judge Lay's decision reflects the true 
interpretation of the constitution and the law. 

Ironically President Clinton's own Supreme Court appointees 
are predicted to uphold the law as did Judge Lay while President 
Clinton and his Republican counter part Newt Gingerich propose 
to violate it~ 

THE CALL FOR A WORKING POOR: 

There is a certain irony in the move to turn the social welfare 
system into an employment system, and I applaud just that for 
physically and mentally able individuals as long as the efforts 
and results are humane and just. 

The irony is that welfare was created in the thirties during 
the Great Depression for widows and orphans because women were 
not allowed to work in our society Yes systemic societal 
discrimination against women in the work place mandated the 
welfare system. 

Now sex discrimination in the form of education and wage 
discrimination keeps too many on welfare, although the majority 
of welfare recipients only use welfare as a temporary way station 
between dependency either marital or parental dependency and 
the work place~ These women need education, job training 1 

quality subsidized day care, decent jobs and transportatio~, 
aand health care. When I was raising my children as a single 
mother, I always prayed to God for a good education, good jobs, 
quality day care, good health, a good car and a good, honest 
mechanic. I only prayed for a good man last because I knew 
I could live without a good man (even though I desparately wanted 
one), but I could not survive without the rest. 



The dilemma for most mothers rals~ng their children alone 
regardless of the cause of their single parenthood is the fact 
that women are still subjected to systemic societal wage 
discrimination. I live in a town only second to Hartford, 
Connecticut for the insurance industry. The insurance industry 
earns unconscionable profits off of the backs of their 
predominantly low paid predominantly female workers. 

You will take the easy route of reforming the welfare system 
and providing subsidies rather than take on the systemic, 
discriminatory wage structure of American business, industry 
and government. Welfare reform is the easy way out, and the 
poor are so easy to blame, when every breath they take is 
regulated. Since you are going to take the easy route especially 
with a conservative Republican majority, at least put something 
in the law that states: This Congress recognizes that the poer 
in our countr~ do not choose to be poor and that poverty is 
not a life sentence. This Congress is committed to helping 
the poor out of poverty by extending the ladder of compassion, 
job training, jobs, quality day care, quality health care and 
housinq and a decent standard of living for all Americans. 

You or your predessors showed that compassion and understanding 
when you passed the Pregnancy Discrimination Act, 42 USC 2000(e) 
(k) and Title IX of the Equal Education Act. 

Bring a fact finding Congressional group to Omaha. The Boys 
Town that Newt Gingerich wants to turn into a national model 
is in fact a national model for teen pregnancy. It funds an 
alternative school Flanagan High after its founder Father 
Flanagan which maintains a full time day care for the stUdents 
children. The Public School system has failed to follow its 
lead. And space is limited, but it is a successful role model. 
Nationally 25% of pregnant teens drop out of school9 A figure 

we cannot tolerate. 

Dr. McAdoo, our Girls Club expert, says teen agers are getting 
pregnant becausg they want someone to love. I suggest that 
pregnancy by the young may be a response to a lack of hope for 
the future, lack of any reason to delay having a family because 
there is no future. And for young black women, there are no 
eligible men to have a future with. The death rate among young 
black men is so alarming that they should be declared an 
endangered species given the same financial and other protection 
as the .whooping crane. And have you looked at the unemployment 
figures for young black teenagers especially young black males 
lately. what hope of a future do we give these young people. 
The only economic opportunity we give them is either welfare 
or crack distribution. And too many young black youngsters 
are going to work for the MacDonald1s of crack cocaine. They 
get to choose their hours I and the pay is better than anything 
you can imagine. 



The process server in too many teen age paternity cases has 
to go to the grave yard or the jail to serve the papers. We 
are ignoring the fathers in our push for welfare reform. We 
made Japan and Germany wealthy nations with our Marshall Plan 
and the disarmament of those nations. Why can't we have an 
inner city Marshall Plan for our young. These young people 
were never our enemies. Why can't we treat them with compassion 
and caring and financial input like we did the Japanese and 
the Germans. Where is Harry Truman when we need him now. 

There is another irony in your effort to reform the welfare 
system into a work or employment system. Conservative judges 
are taking away children from working mothers and giving them 
into the care of non-working step mothers or grandmothers giving 
the message that working and mothering are inconsistent. Your 
law will have to state national policy that the fact that a 
parent works cannot be used against them in a custody battle 
unless they fail to provide for good day care in their absence 
at work or school 

IN PRAISE OF RICHARD NIXON: 

People forget in the memories of Watergate that Richard Nixon 
was one of the most compassionate presidents with regard to 
dealing with the problems of the poor. It was his 
administration that sucessfully experimented with negative 
income tax. Nixon was never able to propose these plans as 
universal plans because of his involvement with watergate, but 
the Congressional Record was filled with pages of the success 
of these trials in New Jersey and other states. Politically 
the concepts and programs may not be timely, but let history 
record that the president who came out of abject poverty never 
lost his compassion for the poor. And maybe the day will come 
when his creative and innovative powerty programs will be 
enacted. 

I am willing to come to the halls of Congress to spread my 
message if you think it would be useful. I am willing to address 
any committee of Congress. I am willing to help you in any 
way possible, and I have done your legal research for you Pro 
Bono. You may publish my material freely and openly in the 
Congressional Record or distribute it to the media. My message 
is straight from the cross, from Ghandi, and Budha and the God 
of Abraham and Mohammed: when you do this for the least of 
them you do it for Me. 

In writing to you I am fulfilling a promise I made to God that 
if He would help me keep and raise my own children inspite of 
the refusal of my family to, I would do everything in my power 
to help other young women who chose to bear and raise their 
own children. God in the form of my dear friend Helen Abdouch 



and her husband George gave me $1,000.00 to live on until I 
could go to work and my saintly aunt Jeanie and Uncle Ed Furay 
of Cinnaminson, New Jersey let me stay with them until I had 
recovered from my C-Section to allow me to go back to work. 

It was fitting that my first job was with Robert F. Kennedy's 
Memorial since his kindness and compassion to one of his personal 
staff members who was black, single and pregnant gave me some 
of the courage I needed to live this difficult life. As an 
Irish Catholic, I believe that God has kept me single so that 
I could fulfill my promlse to Him to be an advocate for the 
rights of single mothers and their non-marital children. 
Maybe when I have fulfilled my promise He will let me marry
-in the nursing home no doubt. 

!y1..ey God be with you in your efforts. 

;;;;~~~ 
MARY KAY GREEN, SR. 

I want to acknowledge the assistance from the following lawyers: 

J. Patrick Green (my Irish twin brother) Professor of Law~ 
Creighton (Jesuit) University Law School, 2500 California street, 
Omaha, Nebraska 68178 (Pat is an applicant for the Ep~scopal 
priesthood). (402-280-2872) 

Edward F. Fogarty, Attorney at Law, 700 Service Life Building, 
Omaha, Nebraska 68102 1402-341-3333) (my friend of 32 years 
and co-counsel on Chambers). 

Edward Diedrich, Attorney at Law, #2Q5, 261 E. Lincoln HWY.f 
DeKalb, III 60115 (815-758-4441) and co-counsel on Chambers. 

Sheri Long, Deputy City Attorney, City of Omaha, Civic Center, 
Omaha, Ne 68183 (402-444-7000) counsel in companion case of 
Pamela Simmons v. Omaha Girls Club. 
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PROFESSIONAL BIOGRAPHY OF MARY KAY GREEN, ATTORNEY 

EDUCATION: Creighton University, 1965 BA (History/Psychology), 
1977 J~D. Doctor of Law t University of Nebraska at Omaha, 1966
68 1/3 of the hours to earn a MS in Psychology 

1977 - 1981 Elected member of the Omaha City Council sponsoring 
Affirmative Action Ordinances, Contract Compliance Ordinances, 
Scattered Site Low Income Housing Ordinances, Historic 
Preservation Ordinances, Planning, Liquor License, Zoning and 
Labor Contract negotiations and Ordinances. I opposed the award 
of the cable franchise to Cox of Atlanta and the instant 
millionaire cable schemes (Ornahals own Warren Buffett likewise 
opposed these schemes). I appeared on David Brinkley's Journal, 
an hour long national television news show in opposition to 
the instant millionaire cable scheme. 

Private attorney since 1977. 
·civil rights cases, one third 
have been domestic and family 
misdemeanor criminal cases. 

One third of my 
personal injury 
related cases. 

cases have been 
and one third 
I also did 

Sample Discrimination Settlements: 

I cannot give the names of the parties due to the confidentiality 
of the settlement terms, but I can give some of the facts. 

A major Omaha medical center. I represented a female nurse 
aid fired for taking one sip of beer when male doctors brought 
cases of wine on the floor during the same holiday period and 
served the wine to the doctors and nurses on duty~ The case 
settled in two weeks and the hospital paid for me to fly to 
Tennessee to take the check and documents to my client who moved 
back home after her illegal discharge. 

A national cancer center. The director maintained a minority 
lab and a white lab for histo-technologists. I was able to 
secure other era,ployoent for my clients outside of the center 
and to obtain a cash settlement for them~ 

A national insurance company with ties to the federal government. 
My client was the only female executive in the company whose 
employees consisted of mainly low paid female workers (typical 
of all insurance companies). She made $BO,OOO~OO per year and 
her jO,b was discriminatorally eliminated. The settlement took 
a few weeks. 

A Southern headquartered national waste disposal company who 
maintained one black and one white company in Omaha. When the 
black company lost its contract with the City of Omaha, all 
the white managers from the black company were hired by the 
white company. I represented the two black managers who were 



not hired by the white company. It took thirty days to settle. 
The law firm for the Defendants had a partner who was a major 
Watergate prosecutor. 

A major railroad headquartered in a Southern city discriminated 
in job classifications by race. The Defendants settled with 
my black client in a few months after I filed suit in federal 
court. 

After ~y term on the City Council I represented several city 
workers and was able to secure full time employment, promotions, 
cash and or both for them. My clients were discriminated white 
females, black females and black males. 

These are a few of my discrimination settlements. 

The following are some of the cases I filed and got verdicts 
and or post filing settlements~ 

Rudy Avila v. The City of Omaha, u.s. District Court for 
Nebraska. Mr. Avila received cash and attorneys fees. He was 
a discriminated Hispanic supervisor. 

Avis Linstrom v. The City of Omaha~ Avis was given a promotion 
to 911 supervisor by the jury and judge. The City settled with 
her for half the cash and for the promotion and half of the 
attorney fees without appeal. The union appealed and won on 
a technicality_ Mrs. Linstrom used another attorney on the 
union appeal because ! was unavailable. 

Crystal Chambers v. The Omaha Girls Club. Crystal did not have 
a fair trial. The Judge was personal friends with two of the 
defendants and had been the lawyer for the governor defendant 
and his transition chief. When I challenged his conflicts of 
interest he tried to get me disbarred. Two of hi6 friends on 
the eighth circuit upheld his decision to dismiss the case, 
ignored his conflicts, and denied his attempt to censure me. 
My client and I were on National Public Radio, The Phil Donahue 
Show, in The New York Times, Newsweek, Newsday and for three 
weeks were daily in The Omaha World Herald Newspaper. 

When the Judge was up for a position on the Eighth Circuit, 
1 presented all three decisions to the United States Senate 
Judiciary Committee. This case among others was used by the 
Congress to amend Title VII of the 1964 Civil Rights Act to 
mandate jury trials and to take these decisions away from the 
Reagan Bush judges who were selected for their specific hostility 
to civil rights plaintiffs. Crystal Chambers has a degree in 
social work, and is happily married to the father of her 
daughter. She was a black single pregnant female when she was 
discriminated against by the Girls Club and the bench. 



Barbara Hayes v~ Nebraska l1ethodist Hospital. The case was 
appealed by me successfully on a jurisdictional claim; and we 
settled shortly~ The case involved race discrimination against 
a black female. The hospital maintained a segregated work force. 

McCarty V. The City of Omaha. We won a race discrimination 
case against the Omaha Fire Division who operated a nearly all 
white work force of relatives and friends of existing fire men. 
In a subsequent case by another attorney, women were included 
in the Fire Division. 

Georgianna Frey v. The Omaha world Herald Newspaper. The paper 
maintained a segregated work force with blacks concentrated 
in the lm.;est job classifications and women nearly non-existent 
in the paper's workforce~ My client was a black female. I 
prepared all the pleadings and all the discovery, but I was 
ill at the time of trial~ I did however talk four to five times 
a day with the young attorney who tried it for me and I assisted 
him with his post trial brief and other work. The title VIr 
decision was upheld, the jury verdict in excess of $100 1 000 
was appeal led. The paper settled before the case went before 
the Eighth Circuit en bane. 

I also got the first sexual harassment decision in Nebraska 
against the parking Authority of America. And other decisions~ 
Discrimination cases have been about one third of my caseload 
for eighteen years of practice. 

I successfully innovated the combination of civil rights claims 
with state Common law tort or personal injury clalms in Nebraska 

One non-discrimination case must be mentioned. I represented 
the Communication Workers of America in their challenge of a 
$60 million rate increase before the Nebraska Public Service 
Commission against then Northwestern Bell, now u.s. West. I 
successfully exposed the "alleged AT &T National Survey" offered 
to support the rate increase as a complete fraud. 
The Ustuay" was drawn up by t~'o Omaha workers who called names 
from the phone book. It was not a scientifically developed 
survey conducted by professionals as the company officials 
testified. As a result Bell was denied a rate increase for 
nearly ten years. 

Training in Civil Rights: 

John Doar, Deputy Attorney General for Civil Rights, u.s. 
Department of Justice (and later counsel for the Senate Judiciary 
Committee vlatergate Committee) 1965-66, the year the 1964 Civil 
Rights Act was put into effect~ I investigated the operation 
of the docket room for him, and he implemented all of my 
recommendations for change. 
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The late Judge Benjamin Wall , Harvard graduated Omaha Civil 
Rights Attorney, and the only civil rights attorney in the area 
for years. I was his law clerk in his private practice for 
nearly three years, and he was my friend for life. He helped 
finance my city council race by keeping me on payroll while 

ran for office never stepping foot in the office. 

The late Bennett Hornstein a member of the lawyers committee 
of the American Civil Liberties Union. Bennett was a constant 
source of information and encouragement. 

The late Arthur O'Leary prominent personal injury and criminal 
defense attorney. Mr. O'Leary acted as my mentor and friend 
from 1972 until his death in 1981. He constantly advised me 
on my cases, and referred cases to me. 

Robert Spire, former Attorney General of Nebraska and former 
private attorney. Bob served as a one man cheering section 
in all my civil rights cases, civil rights activities on the 
city council and in my efforts for the inclusion of women and 
minorities in the Bar and the Bar Association. He died this 
year. 

Harold E. Hughes, former United states senator from Iowa l former 
Governor of Iowa, and former Presidential Candidate. I Was 
his Senate caseworker for the Justice Department, The Selective 
Service I and all branches of the r.tilitary. Hughes was running 
for Presidet at this time (1971-72) and Omaha billionaire Warren 
Buffett was his finance chairman and traveled extensively with 
him. 

Robert F. Kennedy, former Attorney General of the United states 
and former u.s. senator from New York. I learned from Robert 
Kennedy from his example. But I was privileged to spend alot 
of time with him and in his office because my lifetime friend 
Helen Abdouch from Omaha was on his personal staff. I went 
to their office every night after work where I also got to meet 
and know Jack Rosenthal now editor of the New York Times, got 
to meet John Siegenthaler of USA Today and the Nashville 
Tennessean, Ed Guthman of the Los Angeles Times and of course 
my own boss John Doar. 

To former senator Harold E. Hughes, retired Judge Joseph Moylan 
and the people of Omaha who hired me for employment going against 
societal discrimination over the fact that I am a never married 
single mother of twin daughters. Judge Moylan risked his job 
as did his associate .Judge Colleen Buckley when they were 
threatened by the Omaha World Herald to fire me as a "negative 
role model. H To Robert F. Kennedy who showed so much compassion 
and caring to the young single pregnant member of his staff 
as Attorney General reassuring her of her continued employment 



Fonner Girls Oub Staff MemberS 

Appear on the Phil Donahue Show 


Ctyst3: Chambers. the former 
Dmaha Girls Cub staff 'rr.ember who 
was fired after she became pregnant 
OUl of wedlock, 'appeared friday on Ihc' 
Phil DonalnJe televiSIOn $l'!GW in New 
York wuh tWO III her attorneys and an. 
other termer dub employee. 

They were 3mQng guests who diS-
cussed t.'1e etfcca ot pregnan!, unmar~ 
ned teachers on students. 

AttOrneys Mary Kay Green of Omaha 
and Edw<lrd Diedrich I)t laCrnnge, !I!.. 
woo represemed :'11$, Chambers .curing 
her lawsuit agaInst the Girls Club in 
U.S. Dismct COllrt in Omal'.n. and Pa· 
mela Simmons. anodter unmarried fOf" 
mer club member who was disrniS&Xl 
aHer she bi?eame pregnant, were joomed
In the <hSeussion by two un:natried pub:
tic school teachers who had be(ome 
pregnant. The leacMn were from else
where-. 

The audience was ;l.S~ed whether 
schools Should allow ur.m%mied, preg· 
nan! ttl'3,ehers tQ oontinu.e t~ching dur
ing thea' pregnancies and \Iollet.'ler their 

tonrlltions influence students, qw 1-$)r;.. 
~1s. Chambers, who was a part-time 

am and emIts teacher, her atlo~}'S. 
and Ms. Sjmmo~ cnuClled the Gifts 
Club tor dlsmis$ing both employees, 
The Girls Club aUowed another unmar
tied pa~t to rcmam on the staff, M.s, 
Green said. 

The club dld not send a represen
\atlve to participate: in the progmm but 
rubr:litted a statement read by Irona
hue. The dub said it adopted a poUcy 
agaw.st unma:ned, pregnllnt staff 
members beeause offic13ls believe they 
tire negative role modelS and counter 
ttle eiub's aim of preventing preg. 

- be
nancles among Its ytru."'Ig m~ rs., 

Tr.e lawsuit flied for Ms. Chamb!>rs 
resulteg, in a (ie(:ision uPholding the 
GIrls Club: polley against unwed preg
I'.ancies, The dec:slOn by Chief U$. 
DIStl:1C( Judge C. Arlen Beam of, Omaha 
has been appealed 10 !.he ath U,S. Cir
CUlt Co~ of AppealS. 
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Omaha Asks Whether an Unwed Mother Can Be a Fit Role Model for Teen·Age;,s 



:a ~iYj(831j:on uJl 

fR!1l)~e b1il®[iiJels 


1fhe good news, the Om3hl'l Girls Club 
IJ told Cry:>1",,] Ctmmbers, was that sr.e 
, would become a fuii-time. arts-anu

craits: inSlrucwr. The unmarried :n.yeat. 
old p:>rHir:1er w;'!s elatf . .'d~;>hc \\',,5 prt:g· 
n;Plt lind u.ed\:cj tte extra :noney. The b;td 
news came sbortly after. Supervisor Bobbi 

l~'~[~~i~~~j Chambers thllt5ne would
b two months ,ater when her 
;r(i;gn~nty began to "show." 'fhe dub pro. 
vide:> a V(l riet)' of programs for 3,000 mostly 
black teenagers. SUl alarmed by the high 
r.uc of leen preg:Jancies al1d anxious to 
pnl'l;de proper role moods, the duh Wlwed 
to dismiss any st.'llfer pregnant out of wed
\ock-(!ne mont::' befure Chambers ad· 
mitted sh'!:! WO$ pregnar<t. 

Now, lour years laler, Chambers's mil
'ion..Joilar discrimination suit is in federal 
district court-and thcl:ase has left OMAha 
bitterly dj~'iderl. f'eminisu; on:] mirlority 
activists4rc torn betw<X'h Ch;;lmbctS'$civil 
rights and the dub's deSire to QJfer guid. 
ance to the (I<l'tlghters Qrlow-inoome work
ing mQ(r.crs, The case ;loses (). variety of 
:egal and social dilemmas, :ind it has frl,:.S
tralcd metii<ltion efforts fut four yea~ 
Even the Nebraska Equal Opportunity 
Cmr;misslo:l was badly spilth. 1982 when it 
rejected Chumbers's c:aim that she hild 
:,een the victim of discrimination" 

'Wrong muugo'; Witnesses who testified 
uta court hearing last week we~e equ"lly at 
odds. Some ir.sisted that the dub',. policy 
wnssimply aimed at protecting teens "at a 
vulner:lhle age:" Dana (Woody) Bradford, 
president. of the dub's beard of dirl'::tcrs 
when :he [:Ire wus adapted, Stlie blun:ly 
that Chambers's pregnancy "senL the 
wrong :nesS3gc:"·~that a staff member
pregnant out Df we-:llock implicit:y "said it 
was OK, ~htlt it was not going to alfec: your 
life in a great way:' Oth-cTS felt thnt wen
agers nught read a very different message. 
Harriette :'lcAc;)Q, a H¢ward Univcrsi:y 
sodclog:st, 5rguec. thn~ one dub's policy 
W(:lS hardly Ukely to reduce the rate oneen 
prcgnandes Jnd thin ira preg:t3ni VJoman 
r(!:1in.::i her ;ob, she ;;mld be ",1 flfs;live 
(ol<: model, m~d!itairdr1g herself ir. tl di:TI. 
cult si(t;;!~ion." 

Ooe ofCbmbl'fs'S !aw:,crs is :.1ary Kay 
Gt~cr', tl. ~onr.cr ~ilv ~!;;wciJ\\'()w,(lr. who 
hDlpttti fvund th~ ch:b in the e:!r1y 197Cs. 
Green snys she chose tc represent Chnm· 
beTS bec\lu~(! cfthe discdminatioll she her
w! ff<lced ~ncJ' :;c;Jf:ng tw:n d;J!)!{h;'Jrt (lut 
ui w~dlock 'f;w ;l!!-while jl:ry of ~W(J n:er: 
and four wcmen is expt:e:!;d 'Q rule in .he 
C:lse ill the next r~w wjJ\lks. Wll;:w.:ver lhe 
dlldsior:, bwyr:rs en both s:de;; '-'xpect :IP
;:;e:.is ocfQ;e the iS$UQ :s n:solverl. 

Vt!. "';,;, • v "-. k 
i_ ,,? -1 - YI. 
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APPRECIATE YOUR HELP jN SETTING UP THE MEETING FOR TED 

SOREflSEN AND BOB WALLACE OF MY STAFF. I KNOW THIS 
, 
INVOLVES MUCH TIME AND EFFORT AND I AM DEERlY GRATEFUL 

TO YOU

JOHN F I(ENNEDY=.:;-li' 

T"" C(H~r"N'r WIlt "rplI;(CI"lf 1U()¢(~TI('tN'$ nUll.( ITS "ATHH"~ 'XHI"fllNl~O lIS URV,ce 
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lEGISLATIVE>BfLL 629 

Approved by the Governor May 25. 199) 

Introduced by Ashford, 6; Abboud. 12; Bohlke, 33: Bromm, 23: 
mUman. 48~ Landis. 46; Rasmussen, 20; Will, 8: 
Preislt't" 5 

AN ACT rdating to ramiliell; to 8nlNld sectlM 42-120. Reissue Revi$w 
Statutes of Nehraska. 1943, atld section 42·364. Revi$ed 
Statutes Supplmnwt, 1992; to adopt the Parentinz A~(~ to1 	 dtange provi$ions rdating Lo decrees wrte«ning marriage 
validity, divorce. and legal $epar-lItion; Io hannonize 
pfovi~ion5; to provide an operative date; and 10- repe.l1 the 
otiginaal $«tiOtl5. 

Be it enacted by the pwp~ (If the Slate of Nebras.ka, 

-

Section I. 

years; 
(2) 

p<lrent'(:hildfe!<!~9J!~tJip . 

.,. 


http:Nebras.ka
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~d thirty houu of familL me;tiau 
P1!n:ntice to 1l1\eJ;pe E 

~~IHt lystcm and procedures used in 

and perforrn$ fundamental functions n«:cuaf ror the care and 
~~y~l~rllncni 0 me minor.: II 'arentihg unctions sha I mdude, but not 
be J!,!,ited 10: 

, 
-' 

-J
-2

.~:-~. 
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,)heptJ;tpose an(j 
P,HCfltil1ltP 

.4· , ·5· 

~till:: par ~1I.s __ _ 
the Patenting Act. 

S<O. 
~ parcntinu 
,I, _IT~~, ._ 

'lH9Jt £CS!.ructored }~~':!!IJ 
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y or authorized attorney 
parenting p 

secllon 42·120, Reissue Revised St..,tute5 nf 
Nebraska, 1943, b~ amended to read as follows:: 

the validity (If any marriage dtall be ~ 

denied or doubted by either of the parties, the other party may file a bill <..,,;

Of petition. in the manner R~I;I'I'geid provided in section 42·119. for

affirming the maoiage, and upon due proof of the validity thereof it shall 

be declared valid by a decree or $enlence of t.he court Such • lI!tll ~ttdt 


decree, unless reversed on appeal, !than he ',fin.:Jusive upon all persons 

concerned. lLP~rentin& plan developed IWrsuanl to the Parenting Act 

may be iowfP1.ttated into su<:h de.crne if apRf9prjate, 


Sf.c.2L That slu:ti6n 42·364. Rensed St<twtef; Supplement, 
1992, be amended to read as fol!ows~ 

42-364. ill' When dissolution of iii marriage or legal 
separatio!} is decreed, the court may include a parmtipg plan developed 
~lJ!:der the Parenting A.:\.. If ill. parenting plan has blrefl so developed, and 
$ouch orders in relation to .any mm'Ot ciuid and the child"s efli!d,eR Bf)et 
Hteir mainlenan<.-e as .lilt: Justified, induding pla<::ing the minor ehi:lereft 
child in the custody of the ('utnt Ot lhird partit's Of terminating parental 
rights pursuant to ,uMi"';"illrl (5) ~f this Iwrtion if th!' wclfM"e be§! 
lnte:fests of the ehild~otft ~.~~ mingr .;;bild require $Ilrn orden. 
C\lotQdy and ·.i~itflti~fl 6f mil'll;lr "'hildren time $pen\ with each parent 
shall be determined on lhe basi$ t>C tlIci-r lhe best jnterc~L<; of the minor 
chtl~t _with the ohjective of maintaining the ongoing involvement of both 
parents in \he minor child"s [ire. Sub~equent changes may be made by lhe 
courl afh:r hearing on such notice as prescribed hy the court. 

ill fB In determining with whkh er Ihe pl'!rel'll1 !:h( 
~hat1rel'l 61' flf!) of tflel'l'l ,hllU r(,mtlffl custody arrangement." and Ihe time 
to be ~pent with each o<.!tro!, the court shall con&ider the best inlere~ls of 

, < 
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the efolildrel't minor child which sball indude, hut not be limited to: 
(a} The rclatioft,hip of lhe ehMren minor child to each 

parent prior t¢c the <.XJmnu:m::ement of the action or any subsequC'fl1 
hearing; 

(b) The desires and wishes ftf {he Niiltlre,. winor child if 
of an age of comprcilttlsion rcgardleti$ of Iflrir clHonological age, when 
suc:h desires and wishes are based on sound reasQoing, and 

(c) The general health, welfare, and 5<)t:ial behavi{)f or the 
ehiItlren minQT c:hiJd, 

ill ~ In determining with whieh "r th~ !l<'.lren~--Ute 
~~ilere;< I'll' &fly 0f th(M-MIIIII l<!:tt.Rffl cus(03iYJ!t:t:<.!pgeme-nts and the time 
to be spent with e,;1ch p.aretlt, tile court shall not give preference to either 
parenl bas<:d on the sex of the parent: and no presumption shaH exist 
that either parent is more fit Ie l<uH'e Ctl1l04, !lf~tfte-fflMtj':ft 9L_SJ!Llabl« 
tharl the other. 

~ (4) Regardless of the custody determination of 
lh_e. _c.ourl, (a) each parent shall continue to have lull ami equal access to 
the edUcation and medical recnds Qf hili Of ber <-hild unless the court 
orden to the contrary and (bl either pare[l!~~m'!Y make emergency 
decision~ arrecting the health W' !tilfetv of his or her child while !.tJ~_ ~hiTd is 
In the pllY~ical custody of 5Ufh paregl lWGj\l?ot to a visltatJ<ln order 
~.i1tered by the court. 

(5) After a heal iug in ?pef! court. th~ ~Qurt may place UV!
(;; custody of a minor child with both parents on a shitred Of ioint ctlstody 

buh when Ixlth parents agree to such an anJmgemenL In that event. 
(he pMmb each parent shall have equal rights to make dedsion:; in the 
!.rest m!atmts of the minor child in tftcir. hiS pf her custody. The court 
'hall "tit may pJ?ce a min9f child io Joint custody w~ after 
conducting a hearing in open court and specifically finding tl.at joint 
custody k: in the best interests of the mi(Jor child re:ga.:dless of any paH~nlal 
agreement or ccn$ent. 

ffil t41 In determining the 3!'t'JOtlnt of child support to be 
paid by 3 parent, the court shall consider the- earning capacity of each 
parent and the guidelines pm-nded by lhe Supreme Cuun pHnuant to 
section 42-364.15 for the establishment of child support obrlgatlon$. Upon 
applicauoll, hearing, and presentation ¢f evidence -of an abusive disregard 
-of the U$e of child support money pilid by one party to the other, the wurt 
may require Ihe party receiving such payment to file a vcrirkd rep<ltt with 
the eourt. as oOeo as the COl)ft shell ,e~u;re requires, sluting the manner\ in which such mnney is used. Olild support paid 10 th~ part)' having 
eU${ody of the rni.!l2r. chHd shall be tile property or ~uch party e;<crpt as 
provided in section 43·512.07. The clerk or Ihe disfrj(:t CQurt shall 
maintain a record, separate from all other judgment dockets, of an decrces 
and orders in which the payment or chil<l mpporl or ~pousal support has 
beef! ordered. whether ordered by a dislricl courl, srpilrale juvenile cowl, 
or counfy coort 5hting as a juvenile court. Orders for child support in 
cases in which a party has applied for $Clvjce$ tmucr Tide iV"D of Ihe 
SocUlI Security Act, 3S amended, shall be reviewed as provided in S(1<:uon5 

<6 ..... ' (; -1
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4')·51U2 to 43·S12.18. Statute5 of Nebraska. 1943. and scdion 42-364, Reyised Slalule~ 

ill ~ Whenever lerm'in.llliort of p:uenlal rlg.hts is placed Supplement. 19':J2, arc repealed. 
in i~~lle hy the pleadings or II.widem::e. the eourt 5hAlI transrer tllfilld1clkm to 
a jUH'l1i1c cnvrl t:s\ablldled pursuun! to ihe Nebra~ka Juvenile Codt vnTess 
a ~howiftg is made that the district colin 1\ a more appropriate forum. In 
makrng such oeterminac.h;m, Ille CQurt may consider Hlch (acton as eosl l(l 
Ihe parties, unduc del<ty, congl!$li(Jo of dockets, iln;;! tclath'C resour«'$ 
<lvailahle (or investigative and supenliscry a~~istam:e. 1\ determination 
Ifli'lt the district C(lvf{ is a more ~ppropfi3te forum &ball not be a final 
order (or Ille purro:!-e of enabling an appent If no) such tranSrt;f' is made. 
the cuurt shall Mrthwith appnint an ilttorney as guardian ad litem to 
project Ihe ;nteresl~ of "flY minof dff~ child. The court may 
t-crmlnate the parental rights or one or troth p3tenl~ aRc!" notice and 
heMing when the court finds such action to hI: in the beM ltUcrcst$ of the 
ehild,en lJ1inot fhUd and it aprean by the evidence thaI one or rElore of 
tbe fQllowing conditions exist: 

(a) ~~ The minol child has been 
ahanduned by une or both parents; 

(b) One parent has or troth ?<lrents have substantially and 
conl.lntlowly or repeatedly neglected the ehltdrm minor child and 
~ refused if} give such dtikt1'ffl minof child nece5sary paft:ntal care 
and protection: 

(c) One parent is Qf bolh parents arc unfit by reason of 
debauch«y, habitual use of intollica\.lng liquor Of narcotk drugs. ~ 'W' 
MssessiRn or sale of illega1 sumUlnce;s, or rt.>peatoo lewd and lasciviQu5 I..i 
hehavior. which condlu::t is fuund by the eourl to be seriously detrimental 
10 lhe hr<llth. 11"10,":1\15, or wdl-beitlS of the ~hi!dre6 minot child: or 

(d) One pMent is or both pafenls alt ullabl't to di~cbarge 
p.m:nlilr re~PQn5ibi!itie~ because of mt'Jtt<11 illm..~:I. Of menu! dclidrncy and 
there ~re f't<1sonahle grolHuls to believe Ihal ,uen conditioll will .,-:ontinue 
for a prolonged illdeterminate period. 

1.8.1 \Vhcnever lerminl'lllon of p~renlai rfghl.5 is plaeed io 
;~sue, the court sh<111 ~~ inform 3 !,MCO{ who dOd; not italic legal 
cnutlu:1 or tffltt the p<1renfs light to retaill COUt15ef and ~ ftllthu 
~Ieh rll,em of the parent's r"ight to relai'"l legil! counsel at county 
c:o:p(ln~e if such parenl 1S unable to aflord leg<ll e':HJllse!. If such parent is 
IImlble to afford legal cOllnsd and fcq11esl! the cou,l to appoint legal i 
c()un~d, the cour! 5h:l11 immediately JlPfH">inl ;tn <lltomey io ferre~ent t111~ 
parent in the lerllllnl1tiofl pr~ceed;ngs. "1he court shan wder the coullty 10 
pay tIll:: auorney'$ fees and all reasonable upell1\t:S inC1,lrud by the 
al10rney in protecling t.hl! rights of Ihe p;uent. At sud) hearing, the 
guardian "d litem thall take all 3ctlQn necessary to protect the intere$ts of 
the minor ehile,~" £hiI4. The court shall fn: the fees and U~ses of 
lhe guardian ad litem nIH'! /.a); til.. same 116 costs bv~ may order the CO\lOtj' 
to pay on finding the fespotl~ible party 'ndig.enl ano unable 10 pay. 

Sec. 22, Thts I!.ct ~h1l1l bc('omc operative Seplernbcr I. 
1994. 

Sec. 23. That m/gin"\ section. 42·120, Reissue Revised ...
·8· 
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J're 	 The Fourteenth Amendment 

Rights Of Children 
Born Out Of Wedlock 
Edward Poll 

Fourteenth Amendment to the United States Constitution 
ment forth basic rights which provide the family lawyer with the 

! ns to pursue benefits on behalf of the child born out of wedlock 
~his or ber family. These benefits may otherwise be de-nied under 

~ pi te and federal law on account of the child's status as illegitimate. Bdwllrd PnJi IW:l'WN his B.S., J.D 
<1ltd M,D.A rhllr«s from til<'h:JEM~N !:~y state and federal statutes in such areas AS intestate 5ue<:eS3tOn 
UnlVtNit), of Sovthfml C4lifomia. 

~ ~. }lts. parental support obligations and the related issue of the statute H~ 1$ a lIlfmbtr of th~ B~lX!rl:> 
)fPerfec:~~)in1itations to prove paternity, social security and welfare benefits, HilJ$, Los Ang€"ks C"uIHy ami tAt 

Am~tloon bar associations and tlwand Unp ~ the right to name or change the name of a child aN!: conditioned on 
Srllt€" Bat of CulifQnUa.

oday's the baSiS of the child's status as legitimate or illegitimate. The status 
narket 1diStinction based on disapproval of illegitimate children. protection of 

P Wt rtunilY umt and protection of the best interest of children. has 
~ into conflict with the contemporary roolities of modern society in

.55 tod I' aodiDi "astJy expanded numbers of unmarried couples with children 
" . 4). JlI!l the financial crises facing state governments. In tandem with 
.nptlon <1:1 theStl increasing societal tensions. the United States Supreme Court 
Irlll belOt: bas promulgated and consistently maintained tiult classifications on 
today! :he basi!! of the marital status of a child's paN!:nla at the time of hiB or 

I ber birth are subject to a heightened standard of review, Many states 
----.....J hlvt modified statutes which premise rights and benefits on the basis 

Q31119tl1 o! the child's stutus in response to the tensions in mores and 
I~s and in conformity to the Supreme Court's interpretation of 

e low'. :he Equal Protection Clause under the FourtEK'lnth Amendment. Many 
! statutes still exist wh.lch. on their face or in application. may un

i;,;stiflably deny the child born out of wedlock and. rus or her family 
: b.:nefiWl to whicb they have a right. Wherever a classification mists 

~--. : !hit denies his or her client some berutfit or right., the family lawyer 
, t:Ust subject the statute to a Fourteenth Amendment Equal Protec


tion Ciau!3e analysis to determine if such ri8hts and benefjts are being 

denied unjustly and what legal action is warranted. 


The Equal Protection Clau •• of 

the Fourteenth Amendment A. Tool 


. Section one of the Fourteenth Amendment to the Constitution 
---~ { ef UlC United States provides. in relevant part. that: .. , . , nor shall :J~·-------------------------:,:-",-,,""''''~'''1=23 




My state. " " deny to any person within its jurisrlioCtion the equal pro. I ...testate stat 
tection of the laws." Wedlock befO! 

The judicial gloss on the Equal Protection Clau'se is legion. Tn. VI ttltl!" den ie, 
clause does not require that all peroons be treated alike, nor that aJ . , -'It·1l 

" ! tOe cases, . 
discriminatory practi(es be eliminated; it does. however, require that £1 (1970), a1

88persons similarly situated be treated similarly, IThe prohibition of ~ [t9181, the s~;
Equal Protection Clause of the Fourteenth Amendment appur:s: only ~ <Never, Tn,,, 
state action in its various manifestations.' while the Due Process 31 (1976), the 
Clause of the Fifth Amendment has been held to prohibi.t the federtj ."pt state at, 
government to deny to any person equal protection of the laws.~ .;9 The 1..; 

The Supreme Court evaluates Equal Protection Clause cla.im, t.. ut of wodloc 
weighing the res~tive interests of the parties, In general the staf.<! . "be deceased 
interest must be a permissible one and tM means used to i.mplett:l!!llt k ;oe child's nB 
must bear some rational relationship to its accomplishment.. Whel'fl ~ : COOrt that L( 
classification is premised on the status of the child as legitimate as (IJ1d stren~~i 
compared with born out of wedlock or illegitimate. the Court tips t~ we disPOSltio 
scale in favor of the child born out of wedlock following from an all' ' 8fantee tht 
plication of the principles re&t.aud in Plyer 1;, Doe, ___ U.s. ___ ~ this mattel 
fn. 14. 102 S, Ct.2382. 72 L,Ed, 2d 786 U982l. Where state action haa I h',

(Up to one-t I: 
resulted in a c1a9Sification based on the child's birth out of wedlock, legitimated tJ 
the Court will let the state act.ion stand only if it furthers an iJ:n}:;or. In JUS! 

tant state interest in a way w~ch is substantially related to that Louisiana sta 
interest.· A mintlrity of justices also require that the state action havt Wile joined by
no alternative recourse that would be less restrictive.~ This standard it, not quarrel w 
sometimes referred to as an intermediate st.andard of review" upOn the invi, 

Though not as pen&tratmg as the strict scrutiny standard ot children. The~ 
review, the intermediate standard of review provide!. family lawym sent and tiler· 
with a significant tool for ossessing and attacking the validity of st!iQ promote man 
statutes and other state actions which deny benefits or rights to tht the dissent, p 
child born out of wedlock and his or her family. If the attorney can plU"Cllts. and 1 
convince the court that the st.ate interests involved ~ DOt impott.8n{ , yantaged on ! 
ones Or that the cll8Sification of children by the marital status of tto i.e.. ancestry. 
parents at the time of birth is not :a substantially related means 01' ~ The La 
thering a particular state interest,. then the classification will be heM child born out 
to be unconstitutional Any state action taken with referenoo to the if a judicial p: 
classification would be invalidated. ' lifetime. Legit 

The following sections illu.strate the application of the Equal The single ret. 
Protection Clause in attemp~ by counsel to i.nvalidate state action jority to be ru 
promised upon a variety of state and federal statutes. This state actit narTowly - u 
classified children by the marital status of their parents at the time d the New York 
their birth and denied the children and their kin certain rights and and suhstanti 
benefits, was designatr 

In so d:Case Illustrations namely, the 0: 

in the determiA. Intestate Succession Cases 
rights in the I 

On three occasions in recent history. )egal counsel attacked SUi, stated that th 

, 
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the equal I,)r(>. te' statutes which discriminated against children born out of 
, i~tesWlt })frfore the United States Supreme ClJurt on the basis that the 

e is legion, 'r~ ...,edl~ dCrUed the child's right to equal protection of the laws. In two 
.. nor that f1l.l . ~!9tu cases. Labine (J, t'incent. 401 U.s, 532. 91 S, Ct. 1017.28 L.Ed. 
" require t%t rf!~~9701, and LaW v. Lalli. 439 U.S. 259, 99 S. Ct. 518, 58 L.Bo. 503 
lhibition of th I~!it 51 the l'Itate statute in question was upheld. In the other case, 
. applies only ~ i 1197 

'e(. Trimble u. Gordon, 430 U.S. 762, 97 S. Ct. 1459. 52 L.Erl. 2d 
Ie Process l.() ~;'161, the state statute W8!I declared unconstitutional and the N:!1e
:lit the federaj ~I !I stnW act~oD invalidated. 
r.he laws,} ; ,'t\I'lt 1'J1e I..ouisiana statute at issue in Labine precluded a child born 
:1ause claims ~; of wedlock from taking property by intestate succession even when 
em. the- 8ta~ i ~i dettlased father of the child had legally acknowledged that he was 
to imlJ'lemel'l:t l ,titt child's no.tural father.! Justice Black wrote for the majority of the 
ne~: Where- lb! tile rt that Louisiana had the power to make rules to et;tablish. protect 
,Cgltlmate s's ! C(l~ Ittfl!ngthen family life. The state further had the power to regulate 
Court tips ~ I ,n dispOSition of property and that. absent any specific constitutional 
t from an at> Ilb~cee that was being violated, the state would have the final word 
_ U.S. ~ his matter. The father could have left the daughter property by will 
tate acti~ ,ill t to one-third maximum per Louisiana law) and he could have 
It of wedlOck, 1r,lP. titllated the child by marrying the mother,· 
ers an UnPQr- I Jrgl In Justice Brennan's dissent. he stated that inherent in the 
:.cd to that I' lP'isiantl statute were the moral prejudices of bygone times. Brennan 
cate action hav. ; .,sjoined by Justices Douglas. White and Marshall. The justices did 
This standard il I !1Q1qu8J1"ei with the state's power to r1lK1:1late, but instead focused 
eview,· IupOO the invidious and clear discrimination against illegitimate 
. standard of IdllJdrtn. They indicated tbat an expression of state interest was ab
unily"lawyers !tnt and there was no indication that the legis)ation would in any way 
validity of st.~ mote marriage or benefit the family unit. The court opinion. said 
~ rights to the !:: dissent, punishes illegitimate children for the miru:leeds of their 
at.to,,?ey can i parents. and tbat it is unusual and unfair to punish one who is disad· 
) not Import£U\l i f~ on t.he basis of factors over which he or she has no contTot 
LI status of their II ~f.. anemJtry, 
ed means of luI'> The Lalli case lnvolved. a New York statute: which allowed a 
:m will be held i child born out of wedlock to take: property by intestate suceession only 
'erence to the , if j jlldicial paternity order h.ad been entered during the father's 

tfttitoo. Legitimate children were not subject to the same requirement. 
of the Equal I The single requirement at issue in the case was seen by the Court mrr 
state action ! Jcrity to be an evidentiary one. The Court therefore focused its inquiry 

This state action ; wrowly - to decide whether the discrete pTocedurru demands that 
.$: at the time nf the New York statute pIn-ced on illegitimate childnn here an evident 
n rights and ' md substantial relation to the particular state interests the statute 

.U designated to serve. j 

1 In 80 doing, the CQurt found the substantial state interests 4N!! 

i MIlIely, the orderly and just disposition of property at death, af;curacy 
" :n tim determination of paternity. and the protection of reputation 
'- -.ghta ill the process of determining paternity. The Court further 

lei attacked stau I nu.oo that th~ r~uiroments imposed by the statute were substantially 

----I-----------------------:s~-:.~-,=..:::-,-;'=25 




related to the important state interests the statute was designed --" The dissent written by Justice Brennan argued that the ata 
was ~o~ substantially related to the ,st~te's int~rests, In a~ditioll, It~, 
restrictive alternative means for achievtng the Interests eXisted., a~ 
n~ explained, that as a practical matter, the statute m,akes it virt~ 
ly Impossible for acknowledged and freely supported children born ~ 
of wedlock to take prop~rty by intestate ~ucce~sion because the ~ 
welfare agencies, the c~ildren, an~, th.e childre~ s fathers and.tnot~ 
would be unlikely to bnng an affiliatIOn laWSUit when the childrtn 
already acknowledged and were being supported. Brennan further II~ 
plained that less restrictive altemativ:es ~~re available to th~ stlte,et, 
~uch as a more vigorous standard ,of JudiCIal proof of paterru~y fo~ 
tng the death of the father, or notice and a short statute of litnita~' 
to prove paternity following the death of the father, 

The case of Trimble v. Gordon involved the Illinois PrObate 
Act. The act allowed children born out of wedlock to take propertt~ 
intestate succession only from their mothers, but allowed children ~ 
to married parents to take property by intestate succession frolll baij I 

their mothers and fathers, The court made it clear that a difference 
ists between the rights of children born out of wedlock and the ~ 
of the estates of their mothers and fathers. Discriminating againat t4 
ehildren based upon the marital status of their parents at the tUne« 
their birth was unrelated to the permissible purpose of promoting ~ 
ly relationships and was an ineffectual and unjust way of deterring ~ 
parents.lI The Court also rejected what it deemed to be a more 
substantial justification; the State's interest in establishing a me~ 
of property disposition, because the statute excluded categories of iJ. 
legitimate ehildren unnecessarily. 

The three United States Supreme Court cases discussed shoVe 
illustrate that counsel may obtain benefits in the area of intestate It 
cession on behalf of the child born out of wedlock and his or her fllJl 
through assertion of the client's right to equal protection under the ' 
Fourteenth Amendment within certain factual parameters. A Court 
majority which affirmed a state's power to classify children on the 
basis of their parent's marital status to protect and strengthen f~ 
life present in the 1970 Labine u. Vincent decision gave way to 8 Cor 
majority unwilling to embrace such a state interest an even more 
significant procedural justifications present in the 1976 Trimble !.I, a, 
don decision under the onslaught of equal protection claims by COUDi 
In cases such as Lalli u. Lalli where the classification is made, but tb 
issue under consideration has been cast in a way in which the 
classification is largely irrelevant or too remote, for example, paternir; 
is not disputed because the father has acknowledged the child, but ~ 
method of acknowledgement is in issue, the assertion of equal proUf 
tion right may fail In cases such as Trimble u, Gordon, where the 
classification was made relating to the rights of the child born out cf 
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1 ~. fo' .xampl~ the differing inheritance rights between chUrl"n 
! ~,t><I)oCut of wedlock and legitimate children, the equal prOtection in

,t the a~t ",r~iflte standard of revi!!'A' will apply and the opportunity to' benefit 

--~---.--.--

,dd1tion, 11<4 
! ItfI~iefl.t Is most likely to be realized, 

Dated.. ar~' : j<;f 

~es it ~~. I B. Parental Support and Statutes of Limitation to 
.ren bol1l 4(. prove Paternity 

t eo "u,.
Be .m'<lei . 
Ind, rnOt~: There have been three United States Supreme Court eases in re-
children \\'~ I tl.iswry wherein the equal protection rights to parental support of 

t further (Ill.t~ ! ~~~en born out of wedlock and to a reasonable opportunity to prove 
th~ Btate, I(fW mit)' to obtain parental support were adjudicated. These cases are 
muty .fo~O"tt. i P~et lJ. Perez, 409 U.S. 535, 93 S. Ct. 812, 35 L,Ed 2d 5611972}. 
of limitatiOll& I~o,;: u. Habl~tzet. 456 U,S, 91, 10.2 S. Ct. 1549,71 L.Ed, ad 770 

, 9821. IlJ\d Pickett v. Brown. 462 U.S. L 103 S. Ct. 2199. 76 L.Ed. 2d 
, Probate . 11~2 (lllsa), In each of these cases. the state statute in question was 
~ pr:opetty by I'l ad by the Court to be unconstitutional because it violated the Four
children ~ i fii'J th Amendment equal protection rights of the child born out of . 
,n from bot.J. .::;ocJ<. . ,i 
difference e., I The Texas statute under serutiny in the Gomez CBs(!, provided 

! 

Ild the, ri&hta: .t the Ilatural father of a legitimate child had the primary and 
g ag~t t.bt I ~tinuing obligation of supporting that child. The statute, however, 
. the ~~ of 'ff3 silent on the obligation of the natural father with respect to the 
~motmg r~ ! dUld born out of wed1ock,u The Court interpreted the statute's silence 
deterring the: I mean that, with respect to children born out of wOOlock. Texas rom
lnO,. I:" law was to apply. According to Texas common law, natural 

ng a, method 1.ther3 bed no legal obligation to support their children born out of 
!gol1OO of U. I¢lod:!:. Thus, the statute was construed to classify ehildren by the '.llIe.rital status of their parents at the timt! of their birth to the dis.ad· I~aed above I ~tDtap of children born out of wOOlock. in stating that the natural 
mwstate 8\1(0. IiJtber had a continuing and primary obligation to support. the child 
~ or her fanilly I bOn!. out of wedlock. the Court explained that Texss had shown 
under the I"'" no sufficient reason" for denying the judiciaI1y enforceable right 

L A COUrt i parental support "merely because the natural father did not marry 
en on the i ~Iit: ntltural mother," 
gthen family , In the Mills case. the Texas statute in question provided that 
ray to a Court Ithe child born out of wedlock would be barred from obtaining a 
en more , jtdlcially enforceable parental support orde:r if an action to prove 
'rimbk lJ. fro,. !paternity had not been commenced within one year after the child's 

! 

as by COUll5el i birth. In contrast, the statute provided legitimate children with the 
Dade. but the : IUlfettered right to parental support until they reached the age of 
, the ,'I' ~gbteen.I. The Court recognized a classification based u'pon the marital 
pie. paternity mtus of the child's parents at the time of his or her birth which 
:hild. but th! Idludvantnged the child bom out of wedlock. The promulgetcd state in
qual protec- I 1/!;est justifying the classification was the need of the state to prevent 
,here the the iollS or diminution of evidence to prove peternity and to deereslIe 
born out ot I the vulnerability of its citizenry to fraudulent claims of paternity.n The 
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Court responded that the statute of limitations: must be suUicie:tth ' 
long to present a real threat. of loss or diminution of evidenct. In' " 
creased vulnerability to fraudulent claims and that the shott, 
limitations in question WtlS not nearly 00 long." The Court OVettu",~' 
the statute concluding that it was not substantiaUy related to t~'IIIl. 
state's interests. It ' 

In her concurring opinion in the Mills case, Justicu O'C~ 
plaine<! that the justification for use of a short statute of lirni~~ 
a means to further the state's interest was also undettn.ined by the " 
countervailing interests of the state, Thcoo interests included ~ ; 
genuine claims satisfied. reducing the welfare roles and incre~ 
reliability of blood tests. to 

In the case of Pickett v. Brown. the Court overturned OZI ~ thSlt 1 

stitutional grounds a Tennessee statute which required the filing 01 	 coPV! 

stptu·paternity and support liletio~s within two YO,are after the birt~ of ~ I 
e$plpchild born out of w,adlock 1Wlt.h some exceptlOns),:1 The B~te m,· 
i,s1.leadvanced were similar to the mterests advanced 10 the MIUs tas:e.1I 
thOseThe Court's analysis and conclusion in Pickett as also similar kI iLl; 
pJ'guj.analysis and conclusion in MiUs: greater emphasis was pla<:ed m 
the tiPickett. however. upon advances made in the MiabUity of blOOd i 
the ntestan In conclusion. the Pickett Coort stated that the relatk,tlJbip . 
ti·ve fbetween the short statute of limitations and the state's interesta .... 
tionstoo attenuated to withstand judicial scrutiny under the EqueJ p~ 
...tetion Clause.... 

Gomez. Mills and Pickett each illustrate a wcreasful ~; 
Act ,by counsel of the equal protection rights under the Fourteentb~' 
",othment. of the child born out of wed.kx:k to obtain parEntal support 
their'benefits otherwise denied under state )aw. 
on tb 
the dC. Federal Benefits C..es 

on th
Three United States Supreme Court eases pertai.ni.ng: to the 

denial of Federal benefits to children born out of wedlock appear to. ~~{ 
the instructive cases. These eases are Mathews u. Lw:as, 427 U.s." int.erl 
96 S. Ct. 2755, -49 L.Ed 2d 651 (19761, Califano /). Boles, 443 U.S. = class: 
99 S. Ct. 2767, 61 L,Ed 2d 541 (1979), and United StateJI u. Clotk,4i to fu: 
U.S. 23. 100 S. C" 896. 63 L.Ed. 2d I7l (1980). In the first two 01 I 
these cases, Matlwws and Bale.!, the statutory provisions in qutstQ "Uvir 
withstood equal protection right.s scrutiny. In the third case, CIari:" entitj 
Court arrived. at a construction of the stat.ute to provide relief to tlI! thou! 
appellant. ;hereby avoiding the need to subject the statute of EqwI statu 
Protection Clause scrutiny and upholding its validity, his 0 

The Mathews ease involved sections of the Social Security Ad "livb 
providing benefits to dependent clilldrnn under the age of twenty-t.w: nuit) 
years. The statute differed in its treatment of iegittmate children m:. natu! 
children born out of wedlock, Legitimste children were deemed ro II; to re 
dependent. Children bom out of wedltJCk were deemed to be depends stat!.: 
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"'1/ 

Ifficiently I 'f tllIY of a limited set of statutory conditions were satisfied. The 
nee, or itt. I~~ interest furthered by the classification was the administrative 
Itt statUte ~\,() nience of determining when a child born out of wedlock was in· 
overturn tlf I(\lll....edependent was a permissible interest. It The Court held that the 

:l to the I!Q d'& tory distinction was permissible because it was reasonably related 
. !t't~ likelihood of dependence at death. While the Court 

O'Connor i (D t e""ledged that the relevant level of scrutiny was not a toothless 
imitatiolls~~. i 1(~~?iJl this realm of less than strictest scrutiny," it left the burden of 
d by the aa clIe nstrsting the insubstantiality of the relation to the appellees, a 
led S~ing d~n they did not carry." 
reasIng Ib~ The dissent in that case, written by Justice Stevens. argued 

the interest of the state must be mightier than administrative 
ed on COll_ i (~a:enience given that the classification was premised on the marital 
i filing of i (CfIIlS of the parents at the time of the child's birth.11 Justice Stevens 
irth of the I"'~ained further that a more precise statement of the classification in 
.te interest ~pe would be those "children depending upon their fathers" and ..- . 
oJ.) case.11 

lar to its 
oodin 
blood 
ationship 
.arests was 
[uBI Protec. 

.1 assertioll 
ettth Alllend
JPport 

!r to the 
lppear to be 
27 U.S. 495, 
43 U.S. 282, I dusification of mothers by their marital status was rationally related 
u. Clark, 4451 wfurthering that interest. " 
t two Of. The Clark case involved construction by the Court of the phrase 
III question "living with" in the Civil Service Retirement Act with regard to the 
~e, Clark, the Ientitlement of a child born out of wedlock to a survivor's annuity, even 
3lief to the 

i of Equal 


:!Curity Act. 

;wenty·twD 

lildren and 

med to be 

e dependent 


! ~ e "children not depending upon their fathers. " .. He concluded by 
It~;ing that classifying the children by their parent's marital status at 
11~ time of their birth was not a means substantially related to serving 
~ now·clarified state interest. Furthermore, he asserted, less restric-I':e a.lternative.s were available in the form of both written affirma

I:on5 of paternity by the father and rules set forth in the respective 
i Jtlte intestancy laws. I. 

The Boles case involved the Federal Aid to Dependent Mothers 
!oct and, in particular, benefits to unwed mothers. The act classified 
¢/t.bers as married and divorced or unwed for purposes of determining 
their eligibility to receive benefits. H Instead of focusing its attention 
011 the child's status as either legitimate or born out of wedlock. which 

1the district court decided was inherent in the statutory classification 
I ba58Ii upon the mother's marital status, the Court focused its review
IGO the mother's status, alone.'l Since unwed mothers are not within
I lOY of the protected classes enumerated by the Court, the Court ap
1 plied a rational basis standard of review, It concluded that the state's 

iDterest in administrative convenience was permissible and the 

I though the child was recognized by his or her natural father. The 
I statute provided that a legitimate child did not have to be living with 
I his or her natural father at the time of the father's death to be deemed 

"living with" the father for purposes of entitlement to a survivor's an
I ~oity, but a child born out of wedlock had to be living with his or her 
I natural father at the time of his death to be deemed "living with" him 
I" 10 receive benefits. A classification on the basis of the parents' marital 

Itatus at the time of the child's birth had been made. The Court avoid· 

• I""Sp,;~, 1987 129 . .'. 
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ed deciding the equal protection claim which had been raised or:. 
count of the classification by construing the phrase "living with:~' , .'" or her 

lllfcre theencompass a child born out of wedlock and not living with the fa ~ 
tJe tt'llte tat the time of his death, but recognized as the natural child {It t~ jlltiS dmff1

father, By asserting the equal protection rights of the child burn ",en 
A '1y lawwedlock, Jegal counse-l in this case may well hnve prompted the ~tf {tl~bis orto broadly construe the act in a way which benefited his client. 

Where fedcrnl acta are CQncerned. the Court appears to he ~eral Jav

reluctant to find a violation of the illegitimate child's right to ~~ , Eprotection under the Due Process Clause of the Fifth Amendmenl'll 
three cases showed that none of the equal protection claims ~~ 

~ills ,were embraced by the Court In Mathews. the court found that tbt -J. J. r;(:f
withstood equal protection claim£!. In Boies. the Court restated thE: ~ 
issue in such 8: way that it was able to apply tmd validate the &ct ,. u.s. ( 
under the rational basis standard of review. And, in Cfnrk, the Co-ol:!, 
achieved its result without ever getting U> the equal protection e11l.itt a. [d. -

Despi~ this apparent reluctance on the part of the Court. tho:. ,. Mathe 
can be no question that the interests of the client are well served, bt ' on "PI 

counsel's assertion of the: client's equal protection rights where f~ Lalli \ . 
acts sre in issue, This conclusion is supported by Justice Steven's 

< 

•• 
vigorous dissent and slight-handed appUenUon of the intermediate . • 	The it: 

childnstandard of review in Mathews. the fact that Bnlt!5 was determined ~ 
scroth

application of the rational basis s&l1Il.dard through a narrow restate. premi~ 
ment of the issue, and the positive relmlt a.chieved in Clark for the 	 only if 

any Ie:child born out of wedlock through oonstruction of the phrase in isSUe 
to avoid the equal protection claim asserted by counsel. In addition, Labillt7.
different sets of facts that those present in these three limited c~ refeTer 
would wlUTant a diroet, intennediatc standard of review analysis by 

8. 401 U.the (!(jurt with positive results to the child born of wedlock. 

9. Lalli \. 
Conclnsion 

Wherever the law distinguishes between legitimate' children 11. 439 U, 
and children born out of wedlock to the detriment of children born (JJ. 

12.. Trim.b·of wedlock, the family lawyer should carefully scrutiniz.e the lsw fOf 
violations of the client'a equal protection rights under the FOurteeb~ 13. G~ 
Amendment. Such distinctions have been prevalent in statutes periait ing Te 
ing to intestate succession, parental support and statutes of limitalill 

Hi. 409 U.U> prove paternity and in federal benefite acts. though the realm of 
statutes wherein such distinctions are drawn is certainly tnQte ~ 15. 409 U. 
siv(!. As a result of eo conflict between old mores disapproving of il

16. Mills'legitimate children and protecting the family unit through Jaw and tb: 
referel 

new realities of atate fiscal crises and unmarried couples with chilft 
courts are more disposed to protect too rights to equal protection 17. t56 U. 
under the law of children born out of wedlock, This disposition is 

IS. 456 U.reflected in a rougher, intetm€diate standard of l'fWiew applied by tbi 

courts to cases involving statutes which classify a child according to 19. 456 U. 


-




mired on n,.·" I~er parentS' rru>rital stntus nt 'he tim. of the child's hi"h. Cases 
tvi ..... with" ! P' >_..3 sec...,'~ to, ~ ~ the Unil.eU tates Supreme ourt in the tnc~ areas alluded to 
With the fathe~ ; tptf,:.rate that the Equal Protection Clause under the Fourteenth 
child of th,,' ; ill)! endment is an effective and often necessary tool with which the 
child born Q~t ~ lawyer may pursue benefits for the chUd hom out of wedlock 
t~tedli the COUtl01 Ii I_A his or her family that may otherwise be denied under state and 
us c enL 'I l"'.:erallaW,
)eats to be InQ ,... 
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A practical reference guide 

for your entire staff 


The Legal Terminology Handbook is a practical reference guide 
designed for legal aides, legal assistants. students and anyone else 
in your office who needs & good understanding of commonly used 
legal terms. 

This 228'page handbook is divided into ~asy~to-use sectioru.J tha.t 
inc1udtr. ",; definitions 


.... examples 


." exerciiros 

For only $25 this self-help book win more than pay for itself. 
whether it's used for reviewing terms. refreshing the memOry, or 
learning new legal terms. 

To order call 1·800·826·7155, ext. 31. 
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nvictions was ever 
~ district court. 

as that his sentence 
mment. without pa· 
the eighth amend· 
,d unusual puuish
is conviction, Rush 
wo counts each of 
operaltng a motor 
~r's consent; three 
an!! of a dangerous 
'a!ing $50 or over; 
,i a firearm by a 
dyed R sentenctl of 
'Ole, which was the 
is crime under the 
rht of Rush's sig~ 
:jonies:, the district 
nn of years const!. 
,ihle sente1ll.;e was 
punishment.' &e 
740 F.2d 657, 659 

169 U.S. 1090, 106 
19 (1984). United 
F,2d 249, 252-53 

isonment without 
eetion 1202{a} Vt()o 

a,ny disproft'}rtlon· 

~ final argumentS 
~ brief. First. he 
.uiilCient evidence 
'irearm to sustain 
olice officer saw 
'I him abandon it, 
)ag and found the 
~ light mOst favor
Uni.ted States v, 
9, ,;71 (8th Cit.). 
-, 108 S,Ct, 602, 
his is ample evi· 
viction. 

are related. He 
found the gun as 
p, and from this 
t the gun should -. 
:-Ito evidence and 
to move to sup

neffective assist
~guments are ut
Rush's attorney 
~, whieh was de-

CHAMBERS v. OMAHA GIRLS CLUB. INC. 
CUu•• lI4O F-Jd m {8(hClr. 1m} 

nieo. The findings of the magmtrate, years, It IS clearly one of "excep~ional 
whose recommendation the dIstrict court ~ importanro" under Fed.R.App.P. 35{a). Be
adopted, support the conclusion that the ea~S{! a majority of the .active judges has 
atop was not illegal and thOIffi findings Are iaJled to vote to hear thiS ease en bane, t 
not clearly erroneous. file this dissent. 

''t'he convietion and sentence are a{· The Omaha Girls Cluo's termination of 
(irmed, 	 its arts and crafts teacher hecause nf ru:r 

pregnancy is the rn(fst blatant (orm of sex 
discrimination that ean exist In my judg· 
ment the Girls Club's pregnancy·based dis
crimination C{lMtitutes a per se violation of 
TItle VII of the Civil Rights Ad of 1964. 
See 42 U,S,C, §! 2OOQ,(k), 2000e-2(aXI) 
(982). The proffered T()asons for the dis
charge of Crystal Chambers are entirely

Crystal CHAMBERS, in her own behalf inoonsistent with Congress' avowed intent 
and in behalf of her minor daughter. to "ensure that working women are p.rD

Ruth ChambenJ. Appellant. tected against aU forms of employment., discrimination" and with its "unmistak
abl[e]~reafftrm(ation] that sex du.criminaThe OMAHA GIRLS CLUB. INC,. a 
tion includes discrimination blll'lcd On pregNebraska Corporation. et a1. 
nancy." H.ltRep. No, 94B, 95th C<mg., 2dAppellees, 
Sess., reprinted in 1978 U,g,Code Cong. & 

No. ~144'1_ Admin.News 4749. 4751 (emphasis added). 
The action of the Girls Club is contrary toUnited Statea Court of Appeals, 
the letter of the law under the Pregnancy Eighth Circuit 
Discrimination Act of 1978 (PDA),2 the spir

Feb. 25, 1988, it of equal treatment for pregnant women 
intended by Congress under that Act, and Prior report:: 834 F.2d .697 (1988)., decisions both of this court and of the 
Supreme Court of the United States.

ORDER DENYING PETITION FOR 
1 respectfully submit that the pane! hasREHEARING EN BANe 

erred in affirming the judgment of the 
The petition for rehearing en bane has district eourt. The analysia utilized by the 

been conamered by the court and is denied district eourt was improper in $: ease of per
by teason 01 the 1aek of majority of active Be sex di9crimination_ The district court 
judgea voting w rehea.r the ease en'bane,l found that Chambern "was tIred solely be

cause of her pregnancy," Chambers v. 
LAY. Chief Judge, with whom Omaha Girls Club, 629 F.Supp. 925, 946 

HEANEY and MeMILLlA...'l', Chx:uit {D,Neb,1986}, but did not discuss the enaet
Judges, join, diasenting~ ment of the PDA in 1918.. li..'ven prior to 

I dissent from the denial of rehearing en passage of the PDA such a finding was 
bane.. This ease presents one of the most suffleient in this dreuit to establish It prima 
important issues we have faced in several facie violation of Title VtJ.3 See Helthaus 

1, Circuit Judge C. Arlen Bam did oot partie evart(, As the: EEOC iUIdeI1nes SUlle: "It does 
ipalc: In 1M vole fnT reheariRi en bane. not sum to us relevant thai the rule Ii not 

directed againn aU fcma«:s. but only &pinst
:l, The rDA amendW Title VU nf the Civil Rights hmlmarrl«l females, for so tOrtg u ~ [here.Act of 1964 by cl#.rlfyi1'l3 that sex discriminatlon prqntlincy1 It a !actor in the applleadon of ~hein employnmU includes dbcrlminatlbt! bued 

rule, such appll.cation Involves a tllliCTlminatJon on prqmmey, SU Pub.!.. No. 95-555, 92 Stat. 
bas«! on liQ..~ 29 C.F.R. § 1604.4(a) .(1987). 2076 (<<>dated Ai 4l US.C. § 2000e{k) (1982». 

3. 	 ThAI rhe Glrb Ciu\)'$ "f(!le moder rube ()J)ef' 
ates only Ajalrl$l single prqrulnt women is Ittel· 
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v. Compton & Sons, inc" 514 F.2d 651. 653 
(8th Cid975) ("it is a prima facie violation 
of Title ViI to discharge employees be
cause of pregnancy") (cit:ng EEOC gu~de· 
lines on employment policies relachg to 
pregnancy, now codified at 29 C.F.R 
§ 1604,10 (1987»). The dis~riet eourt r:ever
theless applied the burden of proof me:hod 
establish£d in l>fcD01tneli Douglas Corp. v. 
Green, 411 U.S. 792, 802, 93 S,CL 1817, 
1824, 36 L,Ed,2d 668 (1973), for disparate 
treatment claims, finding that Chambers 
had succeeded in identifying herself as a 
member of a protected group, "a black 
femak" 629 F,supp. at 947 (emphasis 
added), 

The district court found that the Girls 
C;ub had articulated a neutral reason for 
its rule hArring single pregnant workers: 
to provNit positive role models for the te;:!I\
agel'$ with whom the Girls ebb worked. 
The courl;. then shifted the burden back to 
the plaintiff w show t.\at "the rule was a 
pretext (01' discriminating against black 
UJomen or single black u;omen." Jd. (em
phasis added). The difficulty I have w:th 
this analysis is thr.t when a court finds as a 
fact, as the distriet court did, that a plain
tiff was fired "solely" because of member-' 
ship in a protected class, the inquiry should 
be ended. unless the employer can establish 
that non-membership in the protected class 
is a BF'OQ, See, e.g., Carney fl, Martin 
Luther Home, Inc., 824 F,2d 643, 648 (8th 
Cid9fs7}; G-u?tiker v. Iowa State t}fen's 
Reformatory, 612 F,2d HY79, W86 n. 8 (8th 
Cir.) (overtly and facially di"Criminawry 
employment practice violates Title VII un
less there is a BFOQ reasonably necessary 
to the normal operation of the particular 
enterprise), cert, denied. 44f> U,S. %6, 100 
S,Ct, 2942, 64 L.Ed,2d 825 (1980), There 
can be no issue of pretext-whether an 
alleged nondiscriminatory reason masks a 
diseriminarory reason-when the (!mploye!' 
openly admits the reason for the d~harge 
was solelY because of the employee'$ mem
bersbip in a protected cl8.S$. The issue of 
pretext is not involved. See Carney, 824 
F.2d at 648. 

In Carney, despite th~ employer's admis
sWn that it placed the employee (In unpaid 

leave solely due to a condition arising out 
of her pregnancy, the district court applied 
the McDonnell Douglas burden-shifting 
ana.lysis. The panel stated: 

[W}e find thal the district court erred in 
applying the McDonnel{ Douglas test 
under these clrc;lmst.;lnoos. See TWA, 
Inc, v. Thurston, 469 U,S, Ill, 121-22 
[105 S,Ct. 613, 621-22, 83 L,Ed.2d 523] 
(1935). Our readitg of the st.'}-:-ute is 
eon;sistent with the EEOC Guidelines 
which state: 

A written or unwritten employment 
policy or practice wh:ch excludes from 
employment applicants or employees 
because of pregnancy, childbirth or rir 
lawn medieal eondltions is in prima 
facie violation of Title VB, 

zg C,F,R, § l004.10{a), The Home ad· 
mits its decision was based on t..'Hl: condi
tion that plaintiff not ~ift or push without 
assistance, a cond:tion directly arising 
from ber pregnancy, 

Id. A district court's faih~re to apply the 
proper burden of proof in employment dis· 
crimination cases can vitally affect its fnct
finding and legal conclusions, as it did here, 
To overlook this failure simply because this 
court perceives that the district court's 
findings support the same result uuder the 
proper test is error in itself. With all due 
respect, ,when this occurs we mistakenly 
substitute our judgment for that of the 
district court and attempt to make such 
judgment under standards the district 
court did not even ~onsider, 

In its du.cu5sion of Chambers'a disparate 
impact clalm. the disw.ct court stated that 
becaulrt! the Gir;s Club "met [its] bur<!en on 
the basis of busiMM n~ssity, it [was] not 
necflSsary to determine whetber" the evi
dence would satillfy a bfoq, although pre
sumably it would"" 629 F,SuPP. at 951 n. 
51. Nonetheless the panel de<:idflS, based 
on the district court's findings with respect 
to the business necessity defense, that a 
BFOQ was shown. The Girls Club raised 
the business neee.'lsity defense to Cham
bers's race dv.crimmation cmim, h!)wever, 
whieh was based tin the disparate Impact. of 
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the Girls Club role mode! rule on blacks,~ 1 
ri!speetiu\Jy submit that a business necessi
ty defense to a race-based disparate impact 
daim is simply no.t equivalent to a B~'OQ 
defense to a sex-based dls~rntt'l treatment 
claim; the factual fint1ingr;: relevant to one 
defense are not necessarily relevar,t to Q1" 

sufficient to sustain the other deren!~e. 

I also respectfully submit that there ari! 
fundamental differenoes between the busi· 
ness Mcessity nnd the BFOQ defensu, 
The defense~ are di!ltinguishable, they are 
to be utilized under different dreumstanc· 
es, and can dictate totally different results 
in Title V11 casu. See generally, WaJd, 
Judicial C()1t4truction 0/ the 1978 Prep
nftncy lJiscriminBtion Amcndment to Ti· 
tle VII; Ignorin.g Conprcsaional Intent~ 
31 Am.U.L.Rev. 591 (19B2). 

First, it is well-st.ttled that the business 
necessity defense applies lit cases in which 
faeiall~' neutral requirements Of policies of 
an employer have a disparate effect on a 
protected dass. See DctMrd v, Ra.wlin~ 
son, 433 U.s. 321, 331, 91 S.Cl 2720, 2127
28, 53 L,Ed.Zd 78G (1977); Gri9Sls v, Duke 
PfYW61' CQ., 401 U,S, 424, 431, 91 S,Ct. 849, 
853, 28 L,Ed,2d 158 (1971). Any rule th",t 
explicitly discriminates on the bl\Sis of SSir., 

}mwever, must satisfy the statutory re
quirement that it be a BFOQ "reasonably 
necessary" to the normal operation of that 
particular business. 42 U.S.C. 
I 2000e-2(.). 

Moreover, the inquiry a court must make 
when evaluating a BFOQ defcMe is differ
ent from the' business neC(!ssity inquiry. 
The BFOQ exceptklu "was in fact meant to 
be an extremely narrow exception to- the 
general prohibition of discrimination on the 

4. 	 Thl': district coun fOl.lt!d. lind the pand af· 
fl.rU'led, that Ihe f!1cla1iy !'lwtral rule hnnnhig 
ertlployrn~rtt of prqnant .itlgl~ WOrtltll bad a 
dl:!parale impact on blacb, reasoning Ihlll roMe 
black women \IfflU1d btl afffl\':{ed by tb~ rule 
beaus.: of the higher "fertillty rate~ amollf 
blade. W<ltnen. &4629 F.Supp. at 941) and 11, 45. 
I quc:s!lon whether thc dIstrict court ~nt 
what It $Aid. Tbe tWid/lnce :suppnrting tht find. 
ing of di$parat~ impact apins! blac::k women 
was simply tbal rtlore black teelUlI£I'rs in Iht 
Omaha. areA bcc;altlt pregllatll tklll did wbite 
tMnqen, 1 rc:!\pectfully SUbro(1 !hat ${Icll ptoof 
dOQ flot demonstrate thai blllCK women an: 
:mwe "fertile~ lhan whil~ wome:), 

basis of $Ox." f)othard, 433 U,S. at 334, 
97 S.Ct at 27~; sec also Wn'ght v, Olin 
Carp" 897 F.2d 1172, 1185 n. 21 (4th Cil'. 
19B2) (business necessity defense is "obvi
Gusly wider" than narrow BFOQ excep
tion); Harriss 'If. Pan Am.. World Airu!ays, 
Inc,. 649 F,2d 6'(iJ, 67£ (9th Cir.1980) (al
though related, the two defenses arc not 
identical and must be distinctly applied); 
Wald, supra, at 597 r... 47.5 As we pointed 
Qut in Carney, the employer seeking to 
sustain a BFOQ riefense mUl:It pro,Te, Inter 
alia., "that the job 'requirementa in question 
[aN:] 'reasonably necessary' Ul the essence 
of the employer's business." Carney, 824 
F.2d at 1)49 (emphasis added). We added: 

In each case, an objective analysis of 
plaintiffs aetual physical capabitlties. and 
Lite employer's job requirements IS neces
sary, Lrnn v. /RIta Air Lines, In"" no 
F.2d [994] at 998-99 [5th Cir.1984]; an 

employer's good faith or subjective be

liefs will not sav.e an oth.erwisc discrimi

natory decision, Sec EEOC v. Old Do


fminion Security Cerrp.• 41 F,E.P. Cases 
1HZ, 617-68 (F..D,Va,198S). 

]d. 

The BFOQ defense in a pregnancy dis~ 
crimination case thus invokes only an ex
tremely narrow inquiry: {1) wbat are the 
requireme:1.ts of the particular job in ques
tion; and (2) is there objective and compel
ling proof that the excluded woman is un
able to perform the duties that constitute 
tht essence of that job beeauS(! of her 
prognauey. Despite the narrowness of thc 
requisite inquiry, however, a more search· 
ing examination of the faets and cireum· 
stances was essential here before finding 
that. non·pregnancy is a requisite qualifica

,s. As the Supreme Olun oottd in J)()rhdnl. the 
EEOC hu cOMiMent!y adhcr«! !o the principl~ 
IMt "the {BFOQl as to ~ 5houJd be Intl':tpretro 
narrow!y.n &e /)c!luwd, 433 US. at 334 n. 19, 
97 S.Q, lI.l 2729 n, 19 (",uolins i9 C.F.R. 
§ 1604.2(,,)). The only silUa(ion swtfli tn 1M 
EEOC's guidelines a'S one in whkh In would be 
ronsldcri:d a Sf-DQ Is when ~it \!J necessary for 
lhc purpo~ of authentklty or ge1lUlneneu 
• • • e.g., an ;..:(or or II/;trcsSo" 29 C.F.R. 
§ 16<)4.2(a)(1) (198n 

http:requireme:1.ts
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tion for an am and crafts counselor.' 
Here, we endOl'$(l an employer's subjective 
beliefs without any proof whatsoever that 
Chambers was unable to satisfactorily per
form her duties as an arts and crafts in
struetol".1 In my view this holding is a 
significant departure from both the letter 
and the spirit of the PDA. 

The PDA and its legislative history oon~ 
tajn numerous indications that Congress 
intended pregnancy 00 00 a relevant consid
eration in an employer's decision to fire a 
worker only when the pregnancy affects 
the woman's physical capahilities such that 
the employer would tll'('!' any.me woo was. 
aimilarly physically affected. The lan
guage of the FDA itself suggests that Con
gress 50 intended: 

The terms "btea,use of sex" or "on the 
basis of sex" include, but are not limited 
to, because or or on the basis of pregnan
cy, childbirth, or related medical condi· 
ti01l$; and women affected by pregnaI'.~ 
cy. childbirth, or related medical condi
tions shaH ha treated the same for ail 
employment.·related putJWses, includiog 

b, Thu$, in the present case th(: ~laminatlM 
should br whether: (t) bring a "role mod~I" 
was part ill th~ esscnoe cf an am and ~rafts 
court$elor's job; and (2) non·pr~nan,;:y was a 
necessary wmpmllmt of Ih~ dcslnd role model 
With respect to th(: iatt<:r (j,\lestlon. the Fifth 
Circ:uil has consilliently held in the negalive, 
finding that $l';'hool districts' bans on employing 
un'hed mOlhers haw no retiMal relation 10 Ihe 
schooEs' oojectivr of irullillins: IOOrai ~1!lu~ in 
their $Iudents. SM At~ v, HflmltWOOli City JJ.l 
of £due., 614'F.Zd 337, 341-42 (5th Cir.1982), 
<;m, dmied, 461 US 943, 103 s.cl. 2119, 7'l 
L.Ed.2d 1300 (1933j; AmJrnvs v, !)r<l'W .!fun. 
$ch()l)/ {)i.sl., 507 F,ld 61 t, 611 (5th C!r,(915), 
cer!. dismisstd, 415 U.s. 559, 96 S.C!. 1752, 48 
L.E.d.2d 169 (1976), As the Andrtw.s court stat· 
cd, "the likelihood of inferred learning that 
ul'lw~d par~nth<'>Od ii nec~surUy good or prais~· 
worthy, is highly improbable,. if no! specula. 
Ilve.· 507 EM at 616 (quoting distric1 court 
opinion. 311 F,Su~ 21, 35 (N,D,Mi""t973)}. 

1. 	 It seems 10 me an cucntlal issue to be di$
eumd is why non'JnqDtlnqt is a fell$Qml.b1y 
~ oceupaHona! qualifICation EM an am 
4mi crafts ins.tn.u:tor, when the itat\1tory ~ 
qU!rl!menl is dUll tlu! quallfIc.atlon be one tlmt is 
"rQ$Qnably necessary to the nQn'Iutl operatiQ() 
cf that ptmicuil1r bur/nus." 42 US,C, 
§ Z000c-2(e), Sa Trans World At,Unt'-$, InC. v. 
I1f1mlon, 469 US. 111, 122, 105 S.Ct. 6t3, 622, 
it) L.Ed,2d 523 (l985) {"the 'parth:ulu 'busin<:!$' 

receipt of benefits under fringe benefit. 
programs, .as other persons not s(] affeet
ed but similar in their ability or inabil
ity to work + • ~. 

42 U.S.C. § 200Qe(k} (1982} (emphasis add
ed), Its u~ of the terms "related mooical 
eonditions" and "affected by" suggests 
tha\' Congress thought of pregnancy as n. 
phys$ca! condition that, like gend~r, is un
related to job capabilities except in the nar
rowest of circumstances. 

Moreover, by requiring employer$ to 
treat pregnant employees the same as oth~ 
er employees "not so affected but similar 
in their ability or inability to work," um· 
grestl must have haen reff:rring to physical 
ability ttl work; there is no other ability-w
work ba..sis (In which all pregnant women as 
a class can 00 compared to ali n<ln-pregnant 
persons. Congress clearly stated that 
pregnant women must be treated !hG same 
as those similarly situated, which presup
poses that there are other workers who are 
in some sena:e similarly situate4. Yet hy 
treating vreg~ncy as a dlst.asteful Mmp<T 

kl which tm: statUie rd~ h tht job irom wWtb 
the proi«led iodivkhm] is c:<cludcd"; in\errm:l
ina: $lime pbrll$c in Age Di!OCriminatioo 10 Em· 
ployment Act, 29 U.S,C. § 623(0(1)); Sit!!. aiso 
LorilllmJ v, !'om, 434 U.S. 575, SS4, 98 S.C\, 866. 
812, 55 L.Ed.2d 40 0978} (suhSlaOlive provi. 
MOt of ADF.A "were derived (Ii nMC IIM£M f\"(lm. 
Title VU"). Although Ihl! Supreme Cour!. has 
nat provided much guidanc~ (H) Tlll~ VII's 
BFO(j def~ It has ronsistenily eJl3mioed 
whe.her 1m, qualification at ixsue)1l inextricably 
C;;'!liuectnl to tm: I!sscnce of a p<tttlw!a.r job. 
&:e Detmm/, 433 U.s. at 335, 91 S.CI. at Z7.30 
{ilnalyxins w~ther ~[Ilhe tWitiCt of a corra:. 
{I(mal "oulUe/or's job [-1 to mallltnin prison 
~ee'JrilyH_would be umlermlned by not hiring 
males cxdusively) (emphasi$ tHided); (I. ThUf'o 

Slon, 469 U,S_ at 122, lOS $,Ct. ilt 622, Here, 
howe\'er, (l'.e district cnllr! neg!ectnl even to 
discus$ the particular functionll of an OMS and 
I:rafls eouru.clnr at the Girls Clu\). 11 is Inc ItO· 
cl!iv .. bk !hat the district court C;;'!uld havt: deler. 
mined whether the "eu:!udeC class !sillik pre..
:\tIut women} is unable :n perfnrm the duties 
that 1!0mtitule the CUCMCe Qr the job" when it 
failed to eoltSider what thos.t dutil!J Wl!re, 
Hayu If, Shelby Memorial Hosp" 126 F.ld 1543, 
1549 (11th Cir.1984); cf. EEOC II, City of Sf. 
P4ul, 671 f.2d 1162. 116s..66 (8th Ctr,1982) 
(anillysis of 5FOO defer\se to ADEA daim re
quires examination of specific duties pcrform«! 
by lndivldu:d employee to determ!lie whecht:r 
age tS 3 nFOQ). 

http:L.E.d.2d
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neot of a negative "rolE model" rather than 
as a physical condition that mayor may not 
aftect one's abllity to work. th~ employer 
here haa relegated pregnant women to a 
class by them!H!lves, incapable of being 
"similarly situated" to anyone. Such seg· 
regation 18 exactly the type Q-f invidious 
diseriminawon that Congress intended to 
eradicate when it enaeted the PDA,~ 

As one commentator hlU\ stateo: 

"[A]ccident3 of the hody," sUflh as ona's 
female S€x: and thus one's capacity to 
become pregnnnt, are not to be criteria 
'for differentiation, Instead all employ
ees, regardless of bodily differences, 
shall be judged on their ability to per
form on the job. That the cause of dis
ability is pregnancy becomes, like one's 
race or eye (!(lIar, i:relevant to how one is 
treated, 

Note, Sexual Equ4lity Under the PreIr 
nancy Discrimination Act, 83 Colum,L, 
Rev. 690, 695 (ISBa) (footnotes omitted). J 
fear, however, that under the panel's hold· 
ing, employers' 5ubjeetive feelings about 
pregtmncy, and therefore about sex, will 
become permissible considerations in the 
workplace. Needless to say, thIs outiXJme 
is contrary to previous holdings of this 
court and of the Supteme Court, and de· 
mands scrutiny by the entire court. I 

8, Many state~fltl made in the CO~"iona! 
repons lind dUtins debates on tM PM lIlso 
Sliggffi that only physical capabilities and job 
requirements should be considered when decld, 
ini whelhe:r non.pugnaney is a BFOO. Set, 
Ag., H.R.Rep. No, 9411, 95th Cong., 2d Se~., 
'(primM in 1978 USCooe Cong.. & Admin. 
New, 4749, 4750 (Committee's vIew wet that 
EEOC 8Uidcllnes rightly implc:mcnted Ti:le VB's 
ban en sex discriminallon; ihO$< "guldel\M:s 
requite employers klll'elll disabilities clIused or 
~n!r!buttd 10 by pregtUincy, miscarriage, aoor
lien, childbirth and recovery theefrom as all 
(lther tmnpcrary dl""biliti«"); id. at 4753 ("The 
'"me treatment' IUay lnelU<k c:mployer p-rBel!.::· 
es of transferring wm-kers to !l&-~tt';( il$slgtl. 
menl$, requiring emplo}'«s 10 ht I!Xamlnw by 
compal'1y docwrs or other practitCl>, 51) ICIng 11$ 
the R:4.u1remenu. IIf\d benefl1s aft admll'lister'cd 
equally for al! wnrkel'$ in tulUS of Iheir atlUtil 
abilily to perform work"}; t2J C¢og,R«. 29662 
(Sept. 16, 1m) ('1,Irukr s. 995, Ihe ttcatrrumt of 
pregnant women In ~rcd employment mU$! 

iQ('U5 not on their amdltlon alone, but on the 
lICiual effecls of that condition on Ibelr ablHty 

therefore dissent. from the denial of rehear· 
ing ~n bane. 

UNITED STATES of America, Appellee, 

v. 

Ralph MASTERS. Appellant. 

USITED STATES of Arne-rica, Appellee, 


v. 

D()nnld ROBEIlSON, Appel!unt.. 


UNITED STATES of America. Appellee:, 


v. 


Donald BROWN. Ap:pellant. 


UNITED STATES of Americ-a. AppeUee, 

v. 


James BROWN, Appellant, 


81-1(106, 81-10%3, 87-1124 and S7-1125. 


UnitEd States Court of Appeal!, 

Eighth CireuiL 


Submitted Oct, 12, 1987. 


Deekied Feb. 29, 1988. 


Rehearing Depied Aprill, 1988. 


Defendants were convicted in the Unit
ed Statu Distriet Court for the Eastern 

to work, Pres;nant WCImet'! wlw an able tQ 

....'\'Irk must be permiu«\' \0 work em the same 
condilions- as olher ~mp!oyecs-alld when they 
are nO! abk to work for medkal reasons they 
must ~ aecorded the $am~ rig}iI5, leave privi_ 
leges, il1ld other beneflts ;If. other employ«, 
who are medically ulUb!e 10 work,") (StMerrn!nl 
of Sen, Cranston. co-sponsor): id, at 29654 ("We 
do not want pregnancy diserimlnated ~ins:, u 
conlrMted witb a broken ltg or a stre}'! throat (It 
appendkitl' or 1eme olher b~1! for dbabillty.") 
(statement of Sen. Javils), id. at 29337 {Sept, is, 
1977) ("The bill r«<JJirc~ «iual Irtillment when 
dltllblHlY due to pregnancy is eompared to other 
dlsilbling conditlOl'!$.") (ital~mcnt of Sen. lav. 
its): fd. lit 29386 {"Tbe purpole of the bill II to 
lMUre that women who are dl$abled by condl· 
tion! related 10 pn:gnaney an~ compensated fair
ly - ... in ndaiiun to thdr fello.... cmployte~ 
woo are disabled by other medical condlt!om.~) 
(statement of San. William!, .;:hid lpOnsor); id 
.111 29)85 ('Thc key IQ complianC<': In e."ery CMe 
will be eqlltllity of tre3!rtl~l'lt.") (!tatement of 
Stn. Williams.) 

,
! ' • 
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APPENDIX U-Continued 
Incumbent" who have MlrvPfi ftrntlnuuusly 
{Or one year prior to the effeetive da~ 
MI'€Qf, and who have been provisl.lnally 
promott'd during such time shall hE grant· 
ed perma~nt C(lmpetitive statu, in the p<r 

sitlon to wbich they have b€en prtHooll'd. 
Personll Wh05£ ·da.qlfot.lcn appeala have 
been gr.lnttd shall N11:eiv(' ~rmanent rom
petitt""" st:HU$ in the titlr. llWlIrded if they 
ha\'£ SErved in the position for ~uch yeaT. 

§:I. ror the p\l1'j)OSe» uf promotion and 
layoff. persons who attam permanent sla' 
Ul$ by virtue of this net shall have the 
seniority therewfore held by them as 
SltlOllg tMll'!.Sf'wes. 

§ 4. This lI('t iihaU :apply to emploJlffi$ 
of the unified eourt system working in Ult' 
tenth judki;iJ district only. 

§ 5, This ae! shall lake effect immedi
ately. 

APPENDIX III 

New 'furk State Constitutton 
(Md-:inney 19831 

Art. 5, t 6 

~ &.. lei"il secvlft' appointmotntli and 
pr(lmotions; 1tmenms' pre{t<rett<e and 
c:r«l.itlll 

Appointment!> Ootld prot:ll()!i!)ns in the civil 
3ervlte of the sl.:t.1.e and aU Qf the civil 
divisioos- thE-fOOt. including tities and vil
lages, shan be made at'rording ttl merit and 
fitness to bf< asrerwirwd, all Car M pr.u:tica· 
ble, by axamlnation whkh, .as far;u ptacti· 
("able, shall M COJnpetitive; provided, how· 
ever. that any I!l€mber of tho!! anned r~ 
of the United States who ~ef"Ved therein in 
tiroo of war. who is a eili~tm and I"\!S3Mnt 
of this alOlte and was a resident at the time 
of bis entran-cc inw the anne!! fon::ell of the 
UnitP.d St.I!.u,·s and WIIA iwnorably dis· 
cltal"giEd Of" rekasOO under hollorable dr
('lJmslal'ltes fTOm stich $t:lrvice, shall he en
titled U! r~ive five points additkmal (")'edit 
in a cOlnP'iititive examiuatkm for original 
appointment and twO and eme-half points 
additfunal credit in an examination ror pro. 
motion Qr, if such member ....l!-S disabled in 
the nrtl.lal performance of duty in any war, 

is NM::eh:ing dml»lity payments. thenornr. 
from the United States \'eteran$ admtnia
IJ'ation. and his diaabiflty is ~~ by 
sueh administration to be in niswnte at 
the tim". of his application for r.PPOintlrttl';t 
01' pwmotion, be shall be entitled to ~ 
ten pointll addititmtol eredit in a ¢O"Ibpt~ 
il"xaminntion tOJ' Qriginal appointment and 
f[ve p!)ints additional ~ndit in an UlUni!Ul.. 
tion for promotion. Such admtronnj credit 
sh1l! be added to the final earned !'filing (If 
lH.:th member after ~ has qualified in 1.A 
examination and aha!! 00 gtanted only aJ; 
th". time of ealabli,shment of an tJigih/e lisL 
No soch memb.!-r shall reefive the additioo. 

11.1 cmit granted by this seetinn after he 
has received one apPOintn~nt, eiUulr ~ 
nal entn,nee or promotron, from an e~ 
list on which h€ Wall allowed the addit!qllAJ 
credil granted by this s<?ction. j 

Adopted Nov. 8, 1949; amended Nev, a. 
1964, err. Jan, 1. l!}S,'\:' 
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64 N.Y.2d G&3 
Lnr B1RKElJ,NO, ., Pnlsithnt of the Court 

Officers BelUwoienl Association u! N.... 
sau County. et at, Appellants, v Sn.TE OF 
Nl~ '(oaK el at, ReSf/Gntientll, and VlN
CQ>"T P. MALLAIitO et aI., Intef'YenOnl,:ae
ap!)ndentll. 

, i 
Argued Novemb€r 14, 1984; ~ 

December 11, 1984 
APPEARANCES OF L'OUNSEL 

Bdlt J. Goldm4Cher and JOKph A. Far: 
aidO' for appellants. .,.f-, . " 

Robtrrl Abrams, Atwrn~em:t (A,.. ",. 
nold iJ. Fl;rU/(~he", Peter H. Schiff &tid • 
Howard L Zwkkel of COUMeI}, for Stalif 
of New York, ret!pOndent.. " 

POUill E. Kt1IfUdy and Michael (:Qlod: 
1IeT for Herbert R. h"vans, as Chief Admin-' 
istntiYe Judge of the State of New Yorl:; 
respondent. " , 

Richard J{, Gtlba for Vmeent P. yaUt
ma aod otl!cra, interv4;!nol'S"respomieoU. .: 

Stephen J. Wi/ev {or Civil Service Em-. 
ployeo Association, ioe, Local 1000. 

".. 

..:..... 

CHAMBERS v. OMAUA GlRLS CLUB 
('.fI.... $lt F s.."" f1$;o.N:<h. I'NI» 

APPENDIX IV-ContinuIM 

.\FSCME. and others. intervenors respell
J<!llts. 

OPJNJON OF THE COllRT 
~{EMORANnUM. 

The order of the Appellate Divisioo 
,hould t>e affirmed, with costs, tor the rt-a" 

- WI$ stated in the opinions of JUIIU<:e Sol R. 
Dunkin, Supreme Conrt, Queens o:'unty, 
..nd JU$tice Wilq C. Thumpson at the 
APpellate Dlriskm. 
W~ would t'll1phas-iw that the I..egi..ila

ltl~'$ ~eactment of chapter 846 oe.::umd in 
tin- alu.rmath of Uul fOOrganiHtion of tile 
~ew York State <OUn system ami was 
FQra!kll with simiw legislation &f.lplieahfe. 
Stille-Wide, to the other State judicial dis-
lOtt$.. In vit:\w of thi5 particular situation 
Mid the npl"Cn finding by tile Legislature 
dmt the normal oompetitive prooedurt!$ 
,",ou!d greatly t!iMupt the fUrnltioning nf 
the State OOUl't aystcm, the itatUU! ttlloot 
l~ sald to off.end the constitutKll1RI man
datif (NY Const. art V, § 6j. 

Judges JMlt:.', Jruas. WACHTU;R. Me¥tA, 
S)lIo.'·s Rfld KAYE wneur, Chief Judge 
0)1)1\0; taking no part. 

Order affinned, with eosts, in a memo-

r-;;ruhun. 

~i;~~'~ 

Cryslld ClIi\MBERS, Phunuff. 

<. 

UMAHA GIRLS CLtrR, et Ill .. 
Defendant&. 

NO'. CV S3-L-3S. 

United Starna District Court, 
D. NEbraska. 

Pab. 11, 1986. 

Unmarrit'd enlploye.t af private social 
rluh for girls brought action on VllriO\l$ 

theories {ollowing bet discharge under 
dub'$ "negati\'E role model" policy prohib
iuog oontinued iIImployment of unmarried 
~t.aff member$. who dther be(:ame pregnant 
or oous,;d a pregnane}'. The District Court. 
BEam, Chief Judge, Mid that; (1) fonne,. 
iIImploy~ (Jti1<lld to s-how claimed telUpira· 
tIeS. 12) former employee failed w show 
int.mtiona! diseriminlltIDn in viGmtion of 1'"1
lie VB; and (3) -employer t.howed that the 
uni(lue tlIissiofl of -club permitted the policy 
delipite disproportiooaw impact. 

Dism~. 

1. Jury c:oUIl.5) 
Rrm~ l.mder Title VU are deEmed 


til be e<j;uitabkt and not within the province 

of the jury. Civil Rights Act of t964, 

§ 7m et aeq., as amer.ded, 42 U S,~A. 


~ 2000e et :seq. 


2. Civil Riptt: C»13.S(l) 
Lack of dift'oZt invmvtrlMnt by any flU3

f"ral official in disdcl.rge of tormer eInpl6y· 
~ of private dill> pr<!!'tlud.ed claims undEr 
First. Ninth and 14th Amendrrnmts. U.s. 
C.A. Const.Amends. 1, 9, 14. 

:$. Civil Wgnts .pIa,iSta) 
Unr;w.rrl$d blad!: female wnninated by 

prh'ale social club for girls under "negative 
role mode! policy" after she ~ preg, 
nant failed to show she WM ti"tated differ
ently hifflause of her r:at:e. that raeial ani· 
mil!; nist.ed or was in any WilY a factor in 
renniM,Qon deci3Km, in- light of her fnOOre 
w make an-eh n claim during: state Equal 
Opportunity CommL..sion invl!StigatKln and 
t\'ide~ refuting racial motive, including 
organization's artides of 3nwrpornticm, af
fl.l':uath'e actioo plan lind fact that dairn
aO~'$ pasiUon WfW filled by a black staff 
perwn. 42 U,S.C.A. § 1981

4. Conspiracy *"7.5 
Allegatioua by fOrIll-f"r employee of pri

'late club., in action under 42: U.S-C.A. 
t 1985(3)., that member ilf boru'd af di. 
recturs who waa married to rwwSpapoilf ell:
eeutiw conspired with wife of another 
newspaper executive who WllS appomte<J w 

http:pr<!!'tlud.ed
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state Equal Opportunity Commission whidl 9. Con.plmey _i9 
jnvl;!s~lgated e!aln1 and that ncwgpaper pub Evidence whkh wu insutf1eieot tb CI1!!

Hshftl editorial 1n f:1.V{)f of i'*tiey under ate a jury quest1QfI 11.$ to radal dJaerimila. 

whleh d1l.imant wa'S disthargi.'d wflro not don under 42 U$,C.A. § 1981 waa, there

SIlWdent w "how conspiracy involving i(lffl, also insufrn::~nt to piVVide suh$tal).. 

n~l!paper or ita f!mpJ.oy~ to deny equal ike basis fUl daim of conspiraty in viOla. 

protection of taws j)( equal prin1eges and tion of 42 U.S.C.A. 0 1985(a~ 

immunities. 


lQ. Consplnn:y ~1.' 
s.. CQnspiracy p7.S , Se~-based d~rimination dairn ad. 

Lack of individual 8Cl.s of malfeasance dreaSiing an allegOOly unlawful emploY'lMM 
by offkers or $/(1tl1 of private bodal dub pn~tlce c()v-e!'«i by 'fitle VII rould not ~ 
fur girls pndwled findIng 01 irlmcorpo hrought iU a claim under 42 U.s.C.A. 
taW cotlsp:iraey to depdvlI unmar~ black § 1985(3}. Civil Righll A~t (If 1%4. • 101, 
staff mem~r of her civil rights following lUI amended, 42: U.S.C,A., f 2000e, 
her d~:;,;::harge under "nepti\"e role mood" 

11, Con~pil'lle:r '*""'1.6
pojicy after she becalM pregnant. 42 U,s. 

Both women and black15 Me rogn~
C.A. * !9B5(3). 

classes under Griffin teat to bring act:iotI 
11. «()nspiTIU"Y ¢:::I1.S 	 under 42 lLS.C.A. § 1985(3). 

42 U.s.C.A. S 1985(3) prohibiting COn 12. C(lftllpiracy <I=> I& 
spiracY,lo deprwe privete indh"iduals of Evitjenee of adV€rse impatt of polity
civil right!, does nOl emhraN> a cause of requiring ;II termlruitiun ()[ unmarried t:m
lll'tion fer due prn«n viohltiun.. ployees of pnl""te Jocial club fur girl! who 

heenme pregna(!t I)r Caused D PregDamY1. Conr-plraq _19 
upon women. blaeka, black women or tingle

E"id~n~ failt'd til' show l!Ol1,sp1tatJ in 
bllk'$ women Wall imdevant to finding uf

violation Qf 42 U.S.C.A. § 19&ii{3} to de
conepn-tlcy under 42 U,RC.A- t 1985(3) Q.

prive fQrmer f'mployeiJ of priV!lW social 
!ent t:vWofmce of I!.gl'«mt!ont, undentandifte

dub for girls of civil rlghl$ by dkhargiflg' 
or intent to itl!ddiously d!seriminate against

her afwr she hec.am.,. ptt1gnant. due to ,'j<>
any such g'!'OUP

lailim uf "negative role roor;iel" policy, even 

if member of dub's hoard WM socialiy ac 13. CUruipinlq _1'9 

q:uainted ""ith member of state Equal Op Facts insufficient to ."how ccnapinq 

portunity Commission whic:h )nvfltignted in lltoJation of 42 U,s,C,A.• 1985(3) VIm 

dailn. absent indkat~1l that any other eom· alw wuffJ(jent to ('!Jbblillh oommon--~&. 

missioru'r knew anyone from dub or that ronspirtley undt't Nebras.ka law, 

there was any C'<)ntact between repr~s"nla' 


U. Civil Ri.btll4=>9.14tWf' of dub and «lmmission, 
Black femali! was within th~ snhclul 

B. CQMPinu.'y 4=>19 	 of women in U oomhinll.tWn analogc\1ll. to • 
E""ll1enee failed to show roas-pimcy vi& "!\.eX plus" theory ot wriminatfun (or pw'" 

lalilm of 42 n.s.C.A, § 19&5(3) ill deprive poll" of an action onder Title VII; in af:t. 
tONner employ"" of pri"are SJXiaJ dub for sence of clear e1pn!SSion by Coo.gl'eS3 that 
girls of ri\"il rights in her discharge att<!r it did nat Intend to provide protection 
vMation Qf "Ilegative role nv,Xiel" polky against discrimination directed eJ!~ 
when she ~ pregnant on theory that toward hlael. women as a ~ and 
Utentadet" of conspiracy roached various dislinct class. eourt rould not condone .... 
"affini~~'" groups which aUegmily agreed to II'nlt that leaves bind:. women without vii
en,wn;e jXl'licy as part of alleged «WI.'Np We Title VII remedy, Cillil Rights Act-o£ 
abheflt any evident'e <J{ an agr«lmtmt be 1964, § 701 et seq.• u amended, 42 US 
tween the dub [lfld :a nonparty. C.A. § 2(I(J(k et seq. 
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1~ Civil Rip'" *"'9.10, 9.14 &eq" as amended, 42 U.s,c'A. l 2000e el 

Artieuiated reason tor ruie of privat$ "'l. 
!IOC'ial duh for gids requiring termination IS. Civil Rlahta <P9.1U 
of unmarried ~U1ployees who became preg In order to establish bUllioll$$ fIeCflsity
nant or'C2useU a pugna~y, Le .• 1.6 ptuvide for a polky whith has di."~s.te 1m
positilll.' role modP.h! in attempl to dUl':out paet, cloie' nlll.u. ~twe-en i~'tlt(y and sub
age werno:ge pregnancies, wu a legi~te stantial mld goat of empioYf11' must be 
nondiKtiminatory reason 1M discharge of shown. CIvil Rigbu ut of 1964, § lUI et 
unmal'l'ied bla~k fema!e will) bta.rne preg· seq., all: amended. 42 U,S.C.A. § ~ Ilt 
nant- Civil Rtghts Act of 1964, t 7tH ~ "'l. 
seq., as IIm~nd(!<j, 42 U$.C.A, § 2000e ~t 

19. Ut'U RI,ltt. ,p.·Uil, J}st'q. 
Emplrical data was nat required t..o val· 

Itt Civil Rightt ....0. 51 idate job relatt1flness of rule prohibiting
Bl6tk female, former -em¢oyee ot pri unmarried ;!mploye-es Qf privati! >}(!rial dub 


\'ate lIO('ial club for girl!. who was dis
 for gfrls from remaining in employment
charged under tule prohIhiting unmarried IItfler becoming pregnant adopted tuJ' pur·
employees Irom becoming pregnant IlT pose of eliminBting "negative role models." 
causing a pugna.ncy in order to eliminate Cillil Rights Act of 196;\, § 7{H et seq·. as 

"negative rote models" and di:$«mf8ge 
 amended., 42 u.s,e.A-. § 2000e III seq. 
teenage pregnancy, failed to u.tablish pre

U'~t to abow intent.io.nal ~.mination in 

tigbt of evidence showing that staff rnern· Mary Kay Green, Richanl J, Brutkner, 

bets were not questioned unleu there wa;s Omaha, Nl1b., FAW:ani Diedrich, OeKalb,. 


rflasonable belief of violation, altetllttiVtlS 
 III" Edward fO'garty, Omaha, NI1b-, for 

were ~!l$ide.red, statistics we~ not aufr.. ple.illtiff. 
dt,nt to shaw discriminatmy effect and rat Rnhuld. Mullin & Walsh, Robert D, MuJ.. 
l(ICl.uon .,f rule Waf! in ~ with normal lin. Jr., A. SteVemtOll BogIw, McGrnth. 
«l.l'pOrate' practice. Civ!l Rlghta Act d( Nor'..h. O'Malley &: Kratz, Omaha, Neb., fill' 
1'004, § 10'1 et seq., aa IIlJN!1lded, 42 U.S. defendanlS, 

CA. J 2000e et seq. 


S.£AM. Chief Judge:.
n. ClviJ ru.trt. <t=>9.IO, 9.14 
Impa'Ct of rule of private m..l club [l) 1'hl.s roott.er is befwe the Court tor: 

for girls F"eqWrmg Ifu.ct-.arge of u.nmarried deml<n'l after trial to t.J:nt Qrurt O'f Tille VU 

"taft membe:ns who hearne priJgnant fell claiwi and trial tQ a jury c1 claims brought 
lTh¢t'e hanhly on b~k WI}ffie1\ of ehlld bear· under 42 U.s..('~ § 1981 and 42 u.S.c. 

mg age in light of t.J:ntir gi1:ater fertility § 1~3).' SMa!).s"" the facta and issues of 
rat.e; however, rule wa,a ooceMary and ~ this case aTf~ AAl intertWined ~ Court origi" 
qua~ly ~bted to club's unique purpose of Mlly planned tI} permit lhe jury to hear all 

providing girls with exposure to gtt'atest of the e¥idence, notwithstanding' the £act 
number of available positive options. in life, that only the Court would be deciding the 
and thus permiuible, when to &Ilow such Title VII mntt6s.J However. afur the 
lilt t'tI'Iployee to ",main might be viewed as pbinlifl rested, the defendants moved ftll' If!, 

"tacit" approval by dub of teenage pug. directed lIerdkt whleh waa :argued lllld 

nanciu. Qril RighU Act of 19M, § 1Dt et granted with fflSpect. to the drums under 42 

1. 	 ltem<'dlell und<:f Till<': VO MIl de;omed t.. be jt. Al 0"" pail'll in 1M proceedinp \«mf4~ '" 
~<jQ'ilabk and UO! Within \ho:: pnMn<:<: of Itle dumbo:t$-J~n""ry Il. 19U) Iud&" Bum I:rn:ll. 
jury. Su., Lt.• EqJUl! Empkl,m<m ~ ~,,"fNl ....kinS the jury CIM~ WU ~~n!llf 
o-..... ~. Dctmi! lJdisIm Qt. 515 F.ld 301, 3DS ;ujvi$(Jry tiMlngs ;>II' ~ of the Tille: \11 'I' 
(i\4h Cir.\91.S1. _wi 1># "w.- l"04lw. 431 SlIe'< or """n<:, thl:l- w,u U(\l .~" all" 
I.tiSL 'lSI, 91 S-Cl.. UU. 53 LEd.2d U1 (1m) lhe iW"Y w.u ~ paM """)"~ the <rilIJ. 
(bael p.1Iy ~ fmm or tnthution). 

http:Cir.\91.S1
http:roott.er
http:di."~s.te
http:Ri.btll4=>9.14
http:Nebras.ka
http:f!mpJ.oy
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u.s.C. U 1981 and 1981;..:3). The jury was 
t!l,eule1i and the Title VII itSIW5 were then 
tried to 1M C4urt. 

GENERAL FACTS 
In Februa.ry of 1980, the plaintiff, Cry~ 

tal Chambe~, It twenty-two year old un· 
IlUIrried black fernab! w~ cmpltlyed by the 
defendant, GirlS Club of Omah!>. The Girls 
Club is. a private, non-proflt., lAx exempt 
eorpqratKIO !.hat serves girls ill the Omaha 
community be-fween the ages of eight and 
eighteen.. The Girls Club has a faeility 
located in No.rth Omaha whkh ijerve~ av
pmldmately 1500 memhel'$. Tlwre is also a 
Gita Club Gite in South Omaha whith bene-
flta about 500 memi>en. Tn a(iditron. ap
prollimately 1000 young women (non-mem· 
ben) per year make occasional vWu w the 
Girls Club.oo aouther GOOO children partic
ipate in tommunity wide ptngn.~. The 
membership of the North Omaha Girls 
Club is approximately nirwty pe~l!nt black 
and the IlIl.'mbenhlp at the South Omaha 
Girit Club LI approximately fifty ~nt w 
sixty P'!rtent blu-.k (testimony Mary HenS" 
Braun and Exhibit P-38--3). The IJltal 
number {Jf luff emplQyed. by the Girls Club 
is thirty to thil1s-fjve persons. The non-ad· 
nU1UbtratiVE persoonel empmyed is lOO':ilt 
black at the North Omaha Glm Club and 
fifty pereent to s.ixty pe!,«,ol black at lhe 
Sooth Omaha Girls Club (wstimony Mary 
Heng.Brl.\un), 

The Girls Club provides structured edn· 
catronal, YOCAtional, and soc;ial program
miws and 1.\ variety of other unstructured 
Qpportunitie:t, all designed to help yuung 
girls roclt their full pGteutial. Tbe Girls 
Club', stated pllrpl»e i$ tQ proVide beha
vioral guidant& and to promn~ the health, 
education, and vocational and charnt:ter de. 
veklpment of girls. regardless tit racE, 

eNed or national origiu (Articles of lneor· 
potaclen of Girls Club oi Omaha, as .amend. 
ed, Ur1S. Exhibit P~t9-3; and By-Laws of 
Girls Club of Omaha, u am&m.loo. 1980, 
Edlibit P-l!)...4), Specifu:aUy, ill> mission is 

Stated sn(;ther w:ay, the wIe of the Gills 
Club is to lll.Ilximi:r.e "life opprQl'WlUtiea" ftlr 
the grea~t number nf girls (testlllKmy 
Mtl'l'Y Heng·Braun}. 

The Girls Club nulttuin.. that it 1$ &II 

nrganization which Uon tw differentia\l!d 
irom schools and Qther youth prognms 
be1::ausc of the all girl population it aerves, 
and the tagh st&t! to membtr ratfu. In 
aOOition, the Girls Club maintains tbat the 
elttensivl! «)oUWt and th<a dose rullltWtI_ 
~hipll whj;:h Qften dtlnlop betW'*in the 
staff and the ml!fll~M> .. .a result of the 
0!'k1Il, t'Umlortable .tmI:»lpheru at the Gm& 

. Cluh d[((urotltiates it from $choob; IlrnI oth
er 'youth progtams ione ..taft penl<)JI tot 
I!very (en members physically pret!cnt at 
the Girls Club} (testimony Mat)' Hell,.. 
Braun, Bobbre Kerrigan-Rawley and Marta 
Nieves). 'These closely anociated wIth ~ 
.Girl$ Club cont.end tb&t becau:Je of :.he 
unique nature of the Girls Club'! opera· 
tions, I!ach activity, formal Qr informal. 13 
premisml upon thl! belie! that the girlt will 
or do t!nru1a.te, at lust in ~rt. th4 beha.vior 
of stail p$I'$Qnnet Eadt staff mEm~r Is 
trained and I!xpecWtJ to act as a role model 
and is required, a.s It matter of policy, to be 
~d to the GirI$ Club philosophies &0 

that the mel<sages of the Girls Cluh r.An be 
conveyed with t:redibiJity (wstirrwny Eil_ 
Wirth, Milt)' Heng·Bwun). 

. One SlK'b phil,ulQrhy I!mhraeed by the 
Girls Club ill that wenage pregmmcy lim!\-' 
life's options for a young woman {see, i.g., 
t¢stllMhY Marian Andersen, Dana Brad, 
ford, Mary Hl!ng·Sraunl. '1'b4 record is 
replete with evidence that tmlnAg+ preg
nancy is, withuut a docbt. a Il'Uljor :&Ocia.l 
problem that exists nationally as w~n as 
within ~he Omaha oolilmutlity. it is uO()(lft< 
trovert.ed ~~ ~ I»'I"lbl~m5 .~ted with 
toonAKe pregnancy cut across rneial. $Oclal 
and economk linES, but that the number oJ 
leeneif' p~ancies among blatk.i ill pm
ently much highO!!!T than among wbilkS (res' 
thmmy Dr. Ha.rri.;ltte Pipe:! McAdoo $!KI 

CIIAMB£RS v. OMAHA GIRJ...S CLUB 
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ing serious ptllblems for both the family 
"I'ld society (W$Wnony Or. McAdoo). 

In I'f'_qpensl! til the problems usodatro 
,"'ith t~nage pregnancies and th..- potent4t1 
impact upon its members, the Glrl1:l Club of 
Omaha hru; endeavored UI de\'cmp and 
maintain progtaIDS aimed at pregnancy 
I're\'ention. 11w (;!JI.!!!;utivl! pmgwm di-< 
rf'<;tor of the Girls Cluh, Marta Nieves, 
te;;:iiic<i that in 1980-1981 the Girls Club uf 
{)m"blt had SI!VEIII ((lrmal pnlj{r':i1nS that 
reJalkd to pregnancy prevention,' 

!n 19131, iu response to the pregtlat\eies 
of "t liMlllt two I,Inmarried :s.taf{ member!!, a 
rule waf; formulated by the Girls Club t1xcc· 
udve di~tor, Mary Heng·Braun, that :s.ln· 
g:l~ ~room; woo I:w¢ome pregnant or eaU$fl 
a pre~llancy would no longer be pumittlld 

! ttl continue employml!nt at the Girls Club. j 

I 
I
• Bobble Kcmgan-Rawley, thtf Gitl3 Club's 

deputy dimtor, 3nnoulleed the pelky at a 
,uff ml!l!ting (kw~r 31. 1981. Thfl rttl~ 
¥ias fonnally ratified by the Board of Di
~tors on Matcli 1S, 19:82. This polky WIII,s, 

fal'" to be :referred W M both rule II and 
the NegatiVE Role Model Ptllicy.~ 

At $o.tt\e point,. ",pp.!'tlJtimat'fly threeI 

I 
mont:h.i:> .th!r Tbe Negative RiJ,!e Model Pol
~ was announced, during an *valuatiotl 
t"Onferonce, the plaintiff notified her supttr
\isor, Bobbie Kel"rigan-Rawll!Y, that $00 
was pregn=t. 'l'heruft.er, on February 
-a, 1982, the plainuff ~ej...ed a lettu from 
the executive ditector, Mary Jieog-Braull, 
Ilmifylng her that she would be tMminated 
as ut April lS, 1982, beeause 4f !let png· 
naney. (Exhihit p-3m. Within ~U( day$ o! 
het terminatkm the plaintiff. with tbe aJY 

dsunce 9f Ncl:>rulut. Equ&l Opportunity 
Cmnroission iu~estigawr, Timothy But:. 

1. 	 (I) Carffr A~M"'" (2) 0>1 Bc:.:om;", A 
young W*man; (J) C.U and Mwoor. (.) Heahlt 
R~rrh: 15) Our lWdl<i'$ 01101\"1."", (to) Cirl 
J>uwer: (1) F:mul)' Coun..,l.nl. 

4. 	 Cirl. "lub- <Ii Omaha ,,,";sa I~ 1M ruk .p. 
pI~ II:> both 1Wt1tf, from 1<$ l~o"'. f"\(\!1\ 

Ibot.A u",re ...."'" IIp''"'''>I'fld}·. "I!O 4iiI(Vu.i<;>tl ,>f 
1m- ~Pl'ik,ni<>n <lr lM n.lk Ie> nu!.e emplo)'«'1> (10'1 

Oc:Mbet 11. 1981. 

filed cha~ of distrim.ination based upon 
hE-t sex and marital status with the Ntlbfl\tl· 
ks mproyment Opportunities C<!mmission 
{NEOe} and the fEderal Equal Employment 
Opvortunity {,,ommi..'t.,>lctl {F.EOq (l8bffl()
ny Timothy Bub:; Exhibit!> P-!')1-1 ami p~ 
61-1A}. OnJuly9,1982,t~NEOChelda 
determination pro<..'t!eding rngarding the 
pbitltifrl ehargt:'s of discrimination and 
made a finding that thew was no "reW}Ql'j· 
ablt1 cau:w·' to believe that the plaintiff had 
!men dllM:dminated ag.amat. The plamut! 
made a timely aPPl!~ of thE- NEOC determi
nation 1(> Ute £EOC in Denver, Colnradn, 
and whiJ~ th.. app.tal was pending Uru ptaln· 
~iU fil~ this suit in United States Dislri<:t 
(;t,mrt fur the Dlstrict of Nebraska in Un
coin, Nebraska! 

PROCEDURAl. HISTORY 
Thill action was moo on Jartuaty 24, 

1983, against the NEOC and itli o(f~ 
the Omaha Girls Club, Inc., itl> ~t. 
deputy directru" and its ofCi«!rs; the Omaha 
WorM·Herald. Ha!'Qld W. Andersen. Wood
$(In Howe, JGhn GoU':\.C~jk, Governor 
Charlea 11wne and Attorney Gencral Paul 
Doogfas £nrst ttlmplaint. filing t). In her 
flOlt oomplaiut the plaintiff alleged viola· 
tiens of the first, 1 fifth, ninth, and tOUl'

tmlnth amendment.!l of the Constitution oi 
the United States, vlolatioM of Uru Civil 
Right".3 Act 42 U,S,C. §§ 1~1. 1983, 1985, 
19B6 MId 1988. and ~ndant atate violatioua 
indmling: bad faith discharge, Ikfamation, 
inVMWn c,f privacy. intentional inflii:tiou of 
~ dffitrclfM, and ctmlIpirnc;y to M' 
pnve her of a right to a livelihood (riling I). 
In Ma.n:h of 1983, l;1a¢1\. defendant riled • 
motion to dismiss <»', iu th~ a1terna.tjv9, a 
motion for & ~ o$fmite ~ta.tement and W 

li"gt¢~I~;""" (CirllChWolOma. 
""" Pt'~1 Folicy. &hib~! p.;m..!\lj 

.... n.. _ waii origin&lly tiki! by CrysW Ch.tm. 
beTs lind It« mloor d.:!uemn", Rulh C .... mbc:~ 
Ruth t.~m~n; "'"01$ (I;$ffiiMed as " pany pWn. 
liN with</u, prqll<ike. whcll lhe Cowl 4eitr. 
miM<! obt did !!Oil ban: UIIndi"ll (flIin& 2S1)}. 

1. Or. N~r 15. 19114, pl.lIin!iR V<>1untanly 

to "provide a ute alternative from t.he KEnneth Gee). Tt'i!nq:~ pregnancy oftrn $, 1"ht ".1" .,"'~ -J'kpllyt 1'I)J.r l"IlQIkHq for di$miued her Ir~om of .",IJcjOcn claim tffiina: 
136)..~ts and to help girls takE care of them deprives young w(!otnen af ed.ueatioI1ll1, s0- (litll Club Mc",~n l(> ,(ldud¢ ~b .mlllS as 

selves" {tel<timony Mary Heng·Braun}. cial and occupational (!opportunities, ere.t· 

http:Coun..,l.nl
http:l'heruft.er
http:trovert.ed
http:t!nru1a.te
http:Februa.ry
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strike (filings 21, 22, and 23). The plaintiff third amended complaint (filing 68) again 
responded by filing an amended complaint sought to reinstate parties and e1aima 
on May 10, 1983, that was identieal to the whieh had been dismissed on October 20 
first complaint (amended complaint, filing 1983. The plaintiff was again directed ~ 
28). The plaintiff further amended her pe file an amended eomplaint whieh satiafK!d 
tition by filing a complaint under 42 U.S.C, the Court's earlier orders (filing 90). 
§ zOOOe against the Girls Club and its affil· 

On May 17, 1984, a fourth amended com
iated defendants on August 18, 1983 (filing 

plaint was filed naming: The Omaha Girls41). 
Club, Ine., Mary Heng.Braun, director; 

On October 20, 1983, Judge UrOOm dis Bobbie Kerrigan-Rawley, deputy director; 
missed the NEOC, its officel1l, Governor Mrs. Harold Andenll,!n, Allan Lozier, CIar
Charlell Thone, Attorney General Paul enee Barbee, N.P. Dodge, Jr., Dennis R. 
Douglas. the claim under 42 U.S.C. § 1983, Woods, Dana Bradford III, Ric:hard Kizer,
the pendant state claims of libel, slander, Kennit Brashear II, Eileen Wirth, and ac:
bad faith discharge, intentional infliction of tive members of the Omaha Girls Club 
emotional distress and invasion of privaty Board (filing 97). To the extent parties
(filings 52 and 53). The Court speeifieally were not properly named in the fourth 
found that the NEOC and the Commission amended c:ompiaint, they were dismissed as 
ers named in the complaint had absolute were the elaims of c:onspiracy to c:ommit
immlillity (filing 52, a.t 4). The Court fur libel, slander and invasion of privac:y (riling 
ther found that the Girls Club could not be 117).'
charged under Seetinn 1983 whic::h requires 

. On November 26, 1984, the plaintiffstate setion as there was no evidenee of a 
sought the rec::uaal of Judge UrOOm (filingsuffic:ientJy close nexus between the Girls 

Club (a private club) and the state, a link 141). That motion was gTanted on Deeem
which is necessary to treat the Girls Club ber 31, 1984, (filing ISO). The ease was 
as an ann of the State; nor did the Court transferred to Judge Schau: (filing ISO) 

fmd evidenee that the Girls Club was exer and, subsequently transferred. to Judge 
cl$ing traditional state powen. Id. at 8-4, Beam (filing 164). In a memorandum opin

nling, MaT3h v. Alabama, 326 U.S. SOl, 66 ion dated November 7, 1985, Judge Beam 
S.Ct. 276, 90 L.Ed. 265 (l946); Briscoe v. granted summary judgment on the conspir

Bock, 540 F.2d 392, 395-96 (8th Cir.1976). aey issues in favor of the Omaha World 
Herald, Harold W. Andersen, G. WoodaeDSubsequent to the Oetober 20, 1983, or
Howe and John Gottac:halk (filing 197).der (filings 52 and 53) the plaintiff moved 
The Court found that there were insuffithe Court for leave to me a I!eeOnd amend· 
dent faets to create even an inferenc:e thated c:omplaint (ming 60). The Court denied 
the Omaha World Herald and the associatleave to file the second amended c:omplaint 
ed individual defendants agreed with any· bec:ause the plaintiff had failed to bring the 
one to deprive the plaintiff of her rights.proposed I!eeOnd amended complaint into 

c:onfonnanee with the order of October 20, [2] The ease went to trial on January 6,
1983, (plaintiff attempted to again name 1986, almost three years after the first 
the NEOC and individual NEOC memben eompiaint was filed. At the time of trial 
as defendants as well u again pleading the the issues inc:luded: (1) c:onapiracy to de
dismissed state c:laims) (filing 65). The prive the plaintiff of s federally protected 
plaintiff was directed to file a third amend· right, 42 U.S.C. § 1985(3); (2) c:ommon Jaw 
ed eomplaint in eonfonnance with the Oet!). c:onspiraey; (3) intentional rac:ial discrimina
ber ZO, 1983, order. Id. The plaintiffs tion, 42 U.S.C. § 1981; (4) aexlpregnanc:y 

L The aclive members of the Omaha Girls Club Judge Urbom notes in tM dip opinion flkd 
Board, not indi\idually named wen: dismiued July 6. 1984. (filin&: 117) that tM plaintiff failed 
(mini 117). Richard Kizer was never proporly tn amend her founh cnmplaint 10 incluo;Ie Ibo: 
KTVed process he will be dilmi$$ed from this amount of "''llgCS and insuranc:e ~IS ;as re
Klion. Id. queued by his order of May 7. I98S. 
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discrimination, (Title VII) 42 U.S.C. §§ 2000 sition,' of (the plaintifO. Id. (quoting 
(I seq. Pretrial Orders (filings 151, 187, Dace v. ACF IndlUllriu, 722 F.2d 374, 
191 and 192).' 375 (8th Cir.1983)) (quoting Decker-RuM 

As noted abo;'e, at the c:lose of the plain· Ford Safes v. Ford Motor Credit Co., 
tiffs ease, the jury was excused and ver 523 F.2d 8a3, 836 (8th Cir.1975)). Fur· 

dict directed in favor of the defendants on thennore, we must resolve direct factual 

the claims under Seetions 1981 and 1985(3). eonnicts in favor of (the plaintifO, as· 
In Craft v. Jfetromedia, 766 F.2d 1205, sume as true all fac:ts in (her) favor 

1218 (8th Cir.1985), the Eighth Cireuit set which the evidence tends to prove, and 
forth the following standard for submitting give (her) the benefit of all reasonable 

issues to a jury: inferenees. We may not fmd for (de
fendant) if the evidenee so viewed would The standard of review as to the submis

sibility of (the plaintiffs) ease is the same 'allow reasonable jurors to differ as to 
under both federal and Missouri law. the c:onc:lusions that eould be drawn.' 

Cnus v. KFC Corp., 729 F.2d 1145, 1148 See Crues, 729 F.2d at 1148 (quoting 
(8th Cir.1984). We may find for (the Dace. 722 F.2d at 375). 

defendants) only if 'all the evidence Id. It was this test which this Court ap
points one way and is susceptible of no plied before the determination was made to 
reasonable inferences sustaining the po- direet a verdic:t and dismiss the jury.'· 

9. 	 Plainlifr. proposed pretrial order indkales remedy is available under 42 u.s.c. § 1983. 
Ihal there ue also i ..... es of intimidation or BUI. as nOled by Judge UrOOm. no state involve· 
inlenlional infliction of emolional distreu. meot exisls in Ihis maUer. Aod. allhough there 
Judge Urbom staled in (iii", 52 lhal a cause of is no com~rable statulory scheme for "iol .. · 
aClion for inleotional infliction of emolional lions by federal officials. the couns have al
diSlrO!'$$ requires thaI lhe defen<hnt -inteolional lowed indi,;duals 10 redress cnnstitutional 'io
Iy- have caused lhe plaintiff mcnw or emolion· lalions occasioned by tederal officials hy autho
al di5lress.. He COITCCIly slaled thaI lhe I .."" riziog suits 10 be brought directly on the cnnsti
requires that a defendant's conduct be "OUI' IUlion. See Biw," ". Siz. U"lno.... No.med 
ragro" •. - Failing 10 find lhe necessary conduct. Age"u oll"~ Fwrtll Burm .. 01 Non:orics. 403 
Judge Urbom dismisoed thi. claim over lwo u.s. 388, 397, 91 S.O. 1999, 2005, 29 LEd.2d 
years ago. Furthermore in the ...me opinion 619 (971). In Ihe present case no claim may 
(filing 52) Judge Urbom indicated lhat he was be broughl direclly under Ihe Co05litutioo be· 
nol sure if a cause of aClinn uius for intimi· cauot' there is no evid~nc~ of invnlvement by
dalion. Id. al 8. The defendant, Girls Club of any federal official. 
Omalla has represented lhat it is "nable 10 iden· 
lify su.ch a cause of actioo (second revised pre· 10. Subsequent 10 the Cou,,'s ruling on Ihe di· 
Irial order <hIed Octoher 17, 1985, at 2, filing rected .,..,rdict. plainlifrs counsel, Mary Kay 
187 al 2). And, although lhe plaintiff continues Green, sought to ameliorale the effect of lhe 
10 aloSC" claims of intimi<htion ..nd conspiracy Coun', action by fill"" a motion requcstiDi thaI 
10 inlimidate. she has provided no authorilY for the ludge rccuw himself (filiDi 255). In her 
weh • causc(.) of action, 10 her trial brief. lhe motion. Ms.. Green alleged, ilm<>rIIl other lhings. 
pI..intiff states "with n:speclIO Plaiotiff. claims 0) thaI the Judge', wife was an NEOC Commis
that Defendanls intimidated her, the undispuled oioocr dwing the iO\'eSligalion (by the NEOC) 
fact. clearly demonstnte that lhese claims have of (lhio) case, (2) lhal the Judge indicated that 
t..cn J>fO\'en.- Plaintifr. Trial Brief. Section he would ha~e 1M jury instruct him even On the 
m. at 8. This oonclusory statement is lhe only Title VII i ..... es. and (J) lhal Ihe Judge in hi. 
reference made in her brief 10 such claim of pri,-ate practi« had been a perwnal anOTlley to 
inllmidalion and il obviously conlains no refer· Governor Charks Thone. the Governor who ap
enCe 10 specific facts, case la"", or 5I3tutory pointed all the Commissioners who all~edly 
aU1horily. Abot'OI any findinB thaI such a claim held Ihe illegal eX parte hearing al the NEOC al 
e~i$lS in Nebraska, this Court will dismiss (he lhe special requesl of Ihe ddendan,s and. lhere· 
claim for inlimidalion. fon:, lhat he (Ihe Judge pU$Umably) had (bas) 

Furthermore. the plainlifrs claims under lhe an inlerest io the case. None of Ihese allega
firsl. ninlh and fourteenlh amendments are 001 tions wen:. in term, of relevancy to Ihis action. 
cognizable a. independent claims in Ihis case accurale (filinl 256). And. -"""""03ble inquiry" 
for Ihe <cason IIIaI io order 10 find a ,;olation by Ms.. Green ao required by FeJ.R.Civ.P. II 
of such COn5lilutio03l :amendmeots there must WOtlld ha,'C di'ICiowd ..."h a stale of facts.. The 
be federal or 51ale in\'oh'ement, Where illegal COUrt finds lhal the sicnalun: of Mary Kay 
:>CI, are comrnined -under color of SIal<' la""- a Green appears 10 OOn5lilute a ,iolatioo of FeJ.R. 
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RACIAL DfSCRJMINATlON, 42 
u.s.a ~ 111'81 

13] Seetian 1981 ia commonly used to 
redress racial discrimination in emplny
ment. n !he. fLg" JoR1!.S(Jn t'. Rnilu'flY E;r. 
p~ Agnu:y, llU:., 421 u.s. 45", 459, 9S 
S.Ct 17lG, 1719-20, 44 LEd.2d 295 (1915) 
tal!l:.gnevM individual may sue for umpioy" 
ment dlAcriminatiun under 42 U.s.C, 
§ 19811; Grnenwood l~ Ron. 118 f'.Zd 448, 
455 {8th Cir,19S5) (~taliatory di$eharge is 
rognizahle under Section (SSH; Me al.w, 
CboudhlH'Y v. Polytechnic: butituU. 13$ 
F.2d 38, 42 ~2d Cu.lS&jJ (retalbt.ory dis, 
charge). Crntgre¥.ll impo~ wjthln Section 
1961, " broad p~scription against private 
racially motivated conduct. See. Jrmu tl. 

A/ftTIi H. Mayer. 392 U.S, 409, 423, 427, 88 
S.Ct. 2186, 21'94-95, 2'197, 20 rS.d.1d U89 
(1968) (privaw discrimination in the rental 
or sale tlf prol*tty prohibiwrl !Sectioo 
1982)).. Remedies IlTld ~\lrea for em
ployment discrimination UtuHt Section 1981 
are not co-cxten:sl\'e with the covernge of 
Tith! VII; each pnwid<lS an indepenr®nt 
6venue of relierp Jnhll$t.Hl v. HailtoOlI 

£.1":'- 1.1 ami lIuu a hearlrlJ thould be IIII~ al=~M~ (l~n shall ~ I:'IIIH" why tOe 
_____ pl#jt'd.by,~i! ~~'.~~~::~:: ~~;:;

ClIltffild 'onte~~ with {hi .. 
J opm>on. 

n. 	 42 1) S.C. Iii 19S1 pr()1IIde~: 

All ~ willtin !he Jl.lrilidtctkm <>f Ihe UniJ. 
N St;m,. $hall ha~e 1M Io1t'Im ri.tb1 in nery 
Sbte and Terril.:>ry 10 m.dt 111"" ""fofU ....... 
tTaI;U, to OU/t. b.:- pulit:s, gin erldc:nco:. ud u) 
Il'w: full al\d equal bendit of aU 4"", alld 
~lnp Ii:w Ihl> security cf IX'~ ~ 
~p.my as; b ....juyed by white dli:l4UJ, iI.M 
t.hItll bote $UbjccI 100 lilt pu.n~t• .,-inll, 
prnah~ tau:t. h~ u.d <'UCUiOn' of w
eI)' kind, »tid ~o no oth.w. 

11. 	 There arc t!iff~ ~w«u Se.."Ii.... 19M 
aud the uatuuory ~ ()f Titlt \'11. For (:t. 
1Imple, und~ 1M ~"i<; "'rms of TJlk VII; (I) 
II I. ;nappliubk II) «maIn "'~ 41 US.C. 
n 2000e!:b); (ll awwu:."" in i..""""""lIoO etill' 
dliati<m 1m)' be aV1\;\aw". 5ectum 2()1;)Oc...S(bl; 
<3) «>'A', ilUlom~Yl fet'f llaJ be al'llitablt. s..:.:. 
li<m 1~S(\:'), kh_ ... R.ul_y ~ 
Apncy. ~"' 421 U.s. '" 4bO, 9.'1 S.O... nM; 
( .. ) p,"",,«l~ lU'e ,.,..,..., oo~< 5=,(", 
10000-.'1; ~'} 00 JUry, Sect;"n ~5(1);: CNI' 
'" .w"l'"0l><!!di.:r, ('l(:~ 722 F-2d:lll 1209 n. y. (0) 
no com~l\lalory ~ fw bummatiQn o~ 

«j1JllAbf= :uw ~! fl:hd", OIIdudllq _pmsa.:ry!tn:!h~ ~.~, pun,\h-r ~ may 
a ""...",,,,01'1 ~.Ilml--, bpn::u. Attn· 

cy, 1-, 411 us. at 4!1l). 9$ S.cl. al 1720. 1'be 
puc:<:<hmIl $tl'l~me {<Of till".. rntnplai ..~ I$ImsJ 
axnpfk"ted .",lliw periN of limitation u leu 
rntnctive. 

13, Ik.::al.l$e tho< -.r(t 01 pc>'oWl" i()r 5=i<m 19&1 
t. ebe r~h illmend!llC'lu. pnNl cI: inIao
Momll d:Ucrlnunallon t, r~ ju:u .u $I.I<:h .. 
~in¥ i", ~~ '0 ~ilJl Ie ~ju4tlon d 
the equal protection ~4I-. The ~ 
Cow-! iu ~ &.ilJitq aw.1'~ AD" ... 
Atttt..ylV<lilic. 4SS US, a' In..as. 102 s.Ct. aI 

)145-47 ~iewed the Iql'~tlV(' Imtory of tM>Ih 
Seonio:> 19S1 ..w Ih~ foun,,",uth :amendmenl. 
The Coun o<>red tha, .he <;hil fl:1$h11 Aa ol 
1$6b.. ham whk-b ehe ~.~ I .. n&\liltlt of Sec, 
lion 19111 e\lOJv~d. wall lhe- -milial bJuepri.u"" d 
lhe (rutrt.t>nlh amt1!dl"lotm, and that lhe £no 
fn'~l"Iotnl ACt <>I 11110 "",hj~h Iv.,. ~ purw-
ant 10 the f~ am''OCmc:nl <:enwlU ,he 
Ian~ Ih:u """"" appun in SDo:tion 19111. 
The C<mn ~ lha, Sectloo 191t and (he FOOl"' 
l....ruh Amerntl"lotm an:: ~i", o:w.si .....~ 14 
AI 359, !Q2 S.(:\. at 3f-(9~ They ~ 
f'lIq1Ilft !he ume type ..w _nd.t.rd of prooi. 

&PrIWI A~CY. In~., 42~ U.S. at 4liij, 115 
S.CL at 1720. Unlike T,th: vn. Section 
1981 1l~1y .vlm'i~es a nmcdy fOr employ. 
nutrtt, d~J"Immntlon whef* 1m emplQYl'llfrot 
decislOllm radaUy motivated; it mny not beo 
used to redn!'ss Sll'xuaJ di~triminatiOh. /kT 
Groffot"llreid u. Gen.ern/ J/otDI"$, 5S8 F.2d 
480,4860.2 18th Cir.1977). 
. In order to make O\1~ a CUf> umler ~ 
h~ 19&1 purposeful Qt 1l'ltentl<lI'tal dberi:tt\i. 
MOOn must he shown.1l Gencmi But"l(j. 
ilfg C01Itnu:Wr'$ Au'n !I. Pen1U!;'ltIC7I'io, 
458 U.s. 375. 383 n. S, 102 S.CL UU. 314.6 
n. S, 73 L.Eri.2d 83S (19821. a/fd. F'ireMh.I. 
en lAcal UlIion .V(), 17lJ4 V. Stela, 467 
Ul!. SiH, 164 S,CL 2.576, 2S9O n. 16, 81 
1..&1.20: 483 (l9S4}; Wa.thington t. DqtV, 
426 U.s. 229, 24445, Sf; S.CL 2040, 2I:f56
1)2, 48 L.&i2d 591 (l976). t;vidu-nee of 
adverse QT disparuw impact aimw is not 
suWci&ot umler Section 1981 to ahow mt.eq.. 
titonai discrimination. General Buildit;g 
Contractor.r A6¥'n II. A-nlUYlmnia. 458 
U.S. at n. g, 102 S.Ct. at n. 8. HOWntlr. 
w.ht'n e~e~ of di<;patat.e impact is ecm
bmed Wltb other citcUtrulitantiAI evidcnoo 

NnOIronal dbtn~ MiJ,b~" A'I~~ 
tl'fC. 128. F..2d 9&9 992 11m e'F ''''84). 

On dv:.)lhe. ~" ."'~.'"!. ~ U.s.cJi 1931 

.If' 
,;' 

."~j 
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;;Ul'h ~ dol'IXlI"Wn'. {1"(I.m ,PMX'~~. 1l0rl'lU 
of a hLiU'll'Y oJ dlSeflmmatory at;(Wll$, I\, 

cllSe of intom~una.l discnm~'U'ttion ma~ W 
IOadt'. Sec VIllage of ArllltgwlI HelghL' 
I'. JJt'tropo/itall Housing Det't/opmmt 
Corp.. ,129 U,S. 252, 264-68, 97 S.CL. 500, 
l)l,'i'J-4il), 50 L.Ed.2d 45() (i977). 

Thit prinoples of order and allocation of 
f.'root ll'" tJle same uooor Section 19R1 AS 
(hey are for Title VII claim (If dis!)<l!1lw 
lrt'llummt. Kenyatta" BlXIkeli Pockhlll 
ell" 649 F.2d 552. 5.')4 (Sth CirJ9ilH. How
<tef, it it. nut necessary to adduu imw the 
(lrooC should be- ordered in thia ~ be-
CllUse the plaintiff old ruJt pNliOent $u{fl· 
cifnt ::widencc f:on: whk:h a ju~' could 
h;m! mfumlf'i a (ilstruDtuatru")' !'nOUN. &tr 
"";llg t'. Unit~m:v of Minnt!l#)ta. 174 F.2d 
:tU, 228-29 {8th Cit.19B51 {di:«harged len· 
ur«! professor failed to mw prima facie 
Cil$it under $cction 1'951 and the Court 
OOI:f'S .hat the Dl$!nct Court <:uuld haY,,", 
di~t!(teJ a. vt'rdkl for dm defendants on tM 
:5~tkm 1981 claim, had the e&..<w ~n tried 
hefoN ill jury). 

hi the eight days <)f pl'illIItmtation of cvi· 
Gellct hy the' plaintiff in he'r cll$c·in-chicf. 

,;tlottl$l all 6f tlw facts adduud which ~lat-
eli.to ~ce w~ th~$(! de~lin.g wi~ the 
g~nerallmpaet of the Negattvt! Rol., Modd- IlOmml pt'lu:tic:e~to~ mquire as -tn-why' a -~ 

Girls Cluh ~f Omaha, a ITll'IJ"f'ied white worn-
aft, ~ g'w,!!) a paid WUll'tlltf i(',I.Vf! ill 
1983 and/or ~?84~ that another blatk wollr 
fin, Pamela Sl1llrnons. was wrminai.ed uo' 
det this policy; aM that in HI83 the unit 
director of the north unit of the Girls Club, 
a then single whi~ WimYdn, may have ro
signed her position thhN or four WHQ 
af:er OOwmiog pregnant. and now, aftllr 
b<:mg n.'arned, doel vohm~( and contract
eon~ultmg work for the GIrlS Club. How
ever, the plaintiff laUM to .dd~ tl'luience 
that she was tN141;td ili~fenmtl~ ~ of 
her~, that ratlal ammus e:m.t.OO on tire 
part of the $taff or any bollrd member, that 
the Club deviated from. itll normal pftJo!!t!
du"",s, Ot that ~ was III anyw.y a faetor 
in the terminatUJn decisioll, or t~ deci';i(ln 
not to rusciml thll policy. 

In fact, the evidenee establishes that the 
plaintiff herself did net be!ie""E! at t.he time 
she was t.erminaW,i that ~he had beEtn dis· 
crimint\W lltaillSt bectl.us.e Qf~. Mr. 
Timothy Butz, investigll.un for the NEOC. 
tk'sti/ieQ lhat Ms. Chambers nevet allegw., 
during the entiro course of the investiga-
Uon, that she believed that she had been 
di.-.eriminated agaio$t because she' was 
Mack..Mr. ~utz tH.tJfit'd ~t it waa his:, 

Policy upon black women or singl~ blUl:k 
. (,.. . "H· M A"'~-

II I)mi!1I ...,.,tlmony t'. Smet:tE c WN 
and Kellnll'th Got)." And. the Court, for 
the pUrpmip.s of itA ruling upon the ~ 
fl'lr directed vetdirt, lWIuflHl'd that Inch im
pMt was rele1tMt and material to a deter, 
mination of the plaintl!r. Sectkm 1981 
daim It There was mde.ru:1l! that !.he plain, 
tiff i$ a !'lingle black WUmAn; that the tnem
hl-rship of the Girls t.1ub of Omaha in-
dudes many young bJadt women; that 
matty of the members of the Omah,. Girls 
Club are frum hwseholds headed by a sin· 
lilt black woman: that the ncighb6rhood 
near lila oorth uoit of the Omaha. Cirls 
Club j$ inhabited by Sl&Ui£h:!ant num~J1I of 
bla.cks; that Uti! l:!Xftutivt' direcwr of t.I1.t' 

)4. FQr .. dil<::'wrnoo of 1M impaa of the pWu
hi!". ~\:IIIhtl1::!- IIU inf... AI 4S. 

U. 	 tmp.1(1 ..uy br ~ ul diKTim.itllttl>ry 
1l1Ul"(O and ~'atbtk::ll.dcme mal' ,ulli«t 10 pn>>>e 

wmplrunant feels ~t he' 01' she hruj been 
d' _. ted 'and T -'t .~m:na l.gam$t to '~l I"", Y1'1'1
qUtre a.<; tn whe'ther race or natiOnal origm 
Wal1 a factw. Mr. Butz could Mt specifi· 
et>Jly recall \hia que.tioning 6t the plaintiff 
but lnditated that hi! routine was almost 
~Iy followed in this ~ (testimony 
Timnthy Buul. The ptamtiff, with the aid 
uf Mr. Buu:. filed «Ifllplainu with the 
NL'OC (Exhibit P~l-U and the EEOC (Ex. 
hibit P--61_1A! whl~h 1I11~g(o diseriminatiQn 
un the ~ l)r lex Bnd mtlrital StaUts. Mr. 
But:. all(! wstifiOO lMt he UllWv~red no 
fact.li in his mV\.lstlgtlWn whk-Jt were, in his 
vi_, «msiatent with racial discriminat.»n. 
He a.lao suted that he had the authority 
and the obligation under Nebraska law to 

to",ol wJv:tj, lhere i... ~~Iy in the 
t..:.iI\lm:m or wurk~ Su Jbp ". v.s. ~ 
tn'e., 126 F.ld lOll. I~ UI!l Cif.19M), 

http:investigll.un
http:e:m.t.OO
http:wrminai.ed
http:i(',I.Vf
http:L.Eri.2d
http:shown.1l
http:Jnhll$t.Hl
http:Crntgre�.ll
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\uiHmd a complaint on his own if, while 
inve!ltigating, he disrov4r(!(j ruts in sup
port of additional di.seriminatUm. NI.> 
amendrrui:nU! WEre madE'. In .addilion, thi> 
plaintiff testifled that lihe h\ilwved Mr. 
Duu was ootnp€lellt. knClw1eotgelilhie and 
did an "excellent" job in bis investigation 
and recommendations. 

As indkatcd, the plaintiff did not produce 
1m)' evidence or int.enlinnaj racial di&critni
nation. Oil the CMtf,at'j', botlt the dlx:1.l' 
tMntary and testimonial evldenu which 
tM plaintiff p«'$I:!nted Ntutell the exist
tmei! <)f racial mctivea. The plaintiff ot
f.:lred the Article$ of Jn~rpont\(m, as 
amended 1!n5, which atate that the Girls 
Club'a purpose is kI $I!rve girls without 
N'gnrd \.l) "'~. ~ or national origin 
(Exhibit P-19-1, para. 3). 10 addition, the 
plaintiff oUered the Affirmative Action 
Plan rOT Girls Club of OmJilia, adopted on 
October 28, 1981, de:!ligll~ til "CCl'l"eCt the 
effeeu uf past diterimination." (Exhibit 
P-i-7), The plaintiff.. daim Qf diserimir.a· 
001'1 is also dnmiltically discrMited by the 
fact that the north unit of th~ Gids Club 
was putpOSef~lly toeated to better serve :Ii 

primarily b1a(k popu!atkm Il {testimony 

.~ 	
Marty &hukert. Exhibit P-328}; and by 
the fnet that the plaintirrs positiun was 
fiUed by a black IIotaff fWr$OI'l who in turn 
WIiUI replaced by a new empioY(!E who was 
.Iso black. 

TIw testimony also flhows that the staff. 
and in partiwtar, Bobbie Kemgim·Rawley, 
the Girls Club'. white {ctmil:r unit director 

I.. AIlhoug/; 1;K,al _!,Millon of lhe Girls 
Club's won. (<m:t _14 flffl bt t~ for 
lk rulinc Oft !nc maim fw .. ~cd ..,rdkt 
beaux- i1 w"" l'UII put lit t'\'i4tncc ,,"ul 1M 
~I.i CllSt. tl>!: Court not¢$ ~ha;t the worl 
forte a! tbe; Girlt Chlb Ii a~",*,~dr .;';Iy_ 
fi~ ~l blKk (tm;itMIIY Mluy Hens 
Oraun). Tb«r"..,..,.1ao lIumeI'W! l)'l\cr doc· 
"lTIellls a~ktlOWkd,;IIIJ 1M Ojr" Club·, goal ..r 
climilladn. d,s.;nmil'l.1ilion. 1bnc"!.VU" put 
'Ilk> erl4knoc:# by lhe plllillllU dOtr~ the dd"M. 
"1I1i~. {.Sn, 116-. GirlJ Club..c Omaha 1979 
C......t.s and Ob';':"'ti_ Go.aI I, Ei.hibU P-1). 

11_ .u U..5.c.. 19l5(:H t¢llllh u loIiDws: 
If lwo <>I" _ P<tI'1OM In lin)' Sla!e oc Terri· 
t<>ry CUlUpir". W f(I in diqulie all thor high· 
war .".. Oil the prnm't.n of al\Olher. fer tbcr 
~ of ~"JII& .mlwr dirtaly PI' indio 

has rontlnum:sly aeted with gteit M!tmitivi-
ty fer the problem" »1 Idl $ta{f them~ 
regardless Df MKe< For exampk, Ms, Ket
rig':in-Rawley provided OOliahie~ sup
purt to Melanie Wells, a !U'lgle black !.Wl 
member who had a ehild while working lot 
the Club. She loaned Ms. Wells money, 
drove her to work and UJ her babY8itUtt, 
and helped her with tno care Gf her baby 
(testimGny Melanie Wells), 

There is \ib$olutcly flO evideflC(! oJ any 
specirlC iMt.anoe that 3 oegativ~ racial:Uti
tude or e»mnli"mt, from wbich discrimlna. 
tion could be inferred. hu ever been ~ 
er ~scd by Girls Cwb pet"SOm)el or • 
membt-r of iw boatd of d:irectors. ~ 
upon the evidence prHt'flt.ecl, it wu simPi' 
no~ poasibk tor a }tIry to find racia,1 dis. 
mmination. Acooniingly, the law requirOO 
that the verdict be dinleted I.In the Section 
1981 daim, See WMhington II. Dan:.. 426 
U.S, 229, 96 S,Ct. 21,)40, 48 L.Ed.2d 597 
{l!1?8).; Ar/ingwn lIciQhf..l c. MdropoJi.to.n 
Hrllising C<lrporation. 429 U.s. 252, $7 
S.C!.. 556, 50 L Ed.2d 450 (1977), 

CONSPIRACY 
nle defendants in tlii8 case have botn 

charged with COOSpinil:y under 42 U.s.c. 
§ 1985(3). This "eo;tion has ita origin lo the 
Civil Rights Act of 1871 and was deaigned 
to provide {or ree(>very against these who 
conspire to deny a penWn equal pro~n 
of the laws ar equal privileges and immunt
ties of tJw law,'t The Iltatllte has been 

'«"Ill', any peNIm .,.. ~ of penoN« • 

~ prlltli:o::don "" I~ w-. OJ: iii ~ prin. 

kce:lalld il:l:!.rftlmil;'" under thf, a"", or fat 

t.hm ~ uf p~lni"l" or ~ • 

c:oruiIiltukd ;II~borltiu of any Su.~ .. Tm1» 

fY fl"Ql"Il Jivinror S«\Iri"l"lO all ~ willi,. 

io s.ueh Sl.1olt or Tenitt>ry the equal ~ 

af Ik 13ws: er if IWOO Or ,non:: penoo.l _ 


spin: to pl"t"Vfnl by force:. illl;mi<;btioo. Of 

thn:at. .u:\y dw..,,, ...·00 is lawf"lI), rntilil:d III 


vt>". imru 11:''''''11 his ""pport or ~ ill_

kpl mruw~. lO...... d or in favor « IJy: dtc· 

0011 O(lUlY lawfully qualifi<o,l \>I'f$'Nl » All 

ikctnr fM Prnsidcm or Vke'~Jl\' Of lilt» 
 j
~of~oflbeU'"ttd~ Of 

U! il\jlJre lIny dl~ in "f"""""'X' <>I" JlfOP'I'l"I)' 04 ! 

~I of web Wpp<m or ad-:r; ill .or ! 

'AM'r;U coruptn<:y $l!t l<>t1it '" Iba __ it 

.! 


I>M OJ" ~ pe~.s enpp ,b"«in do, or 


CHAMflEru; l'. OMAHA GIRLS CLUB 
Cl,...lIoHf.s..n,mi~N"'I"'1 

cOnstrued to reach CUnSpll"&Cles invmving 
IJrJ\'3.te parties, Gnffin 1\ B1"tCkefl'ridge, 
.wa u.s, 88, UH, 91 'i"l.Ct, 1790, 1791-98,29 
Led.U aas O'J'n1, !1owevi'r, the reacb of 
the statute ha.."1 bNln limited by the Su
pre-me eo,\lrt, It eannot he used to Jitigaw 
l!frnerai LQrt d:\ims Itl & federal forum. ld.. 
at }Ol-{l2, 91 S.Ct. at 1797-98. The limil.a. 
don makes the statute applkable enly w 
ronspira!!ies that are motivdt.ed by a dislikf. 
(or 3. prota'tti'd daas of peepl'!, ld. Under 
the Griffin 3I'1al11$ there are four ele
menU that must 00 establish!HJ in m'dff tl) 

prove a eonspiraey: iH that. the defemt. 
a.ntis) had an agret"ment with at least one 
etber pom;oo and participated (If caused 
$om-ethulg to hr dOOil: in tllrtilerarn:e of the 
agreement; 121 that the agreement WB.S t;) 

deprive the plaintiff of a prut.etted righ~ 
(3l that the delendant{j,,) w~ motivated by 
.a dislike or hat41ful attitude toward 11 $P'i'" 
cifi~ da.ss (Ii people and that thf: plaintiff 
was a. member Qf that dass; and W that 
:.he ~'!'mspinei' e.1UlIed deprivation Of' injury 
tv ~ plaintiff. ld. at ItJ:H)4, 91 s.C!. nt 
1798-99, 

ca,,,,,, 10 Ill" <wm:, any a<.t in f"rthl"nnN' m(!It 
flbj<d of """'h comptr<a<:y. ""hcri:by aC<>lM-r;J 
;"jllr~d ill!l.h ))C:IWIl".. PfOP<'")" or deprh~d 
flf ru-Ju"iOI!' lind e,,;cn:;...u.s any riPl or priv!. 
1_'1" of lI. ttUUIl or Ill" U"ited Slal~ thot f'II"Y 
... iIlJ"r«! or dep"""d may hav£ af! ;>(1;<:>11 fl>l" 
the ....oovcry of dama!!,,1l. DeClIO;01'l«l by JI«'I\ 

injury >:'l' 4epriu~ion. against a1'lY eno Qf 

mn.... (>f .he t:o~"rs.. 
M. 

Ill, In Cri/ii .. f'ffJt' was used 10 define 1M dlW 
",bUe f~ of travel ....-;as lhe rltbt I<> br: 
prolt1:kd, N¢l.f', i1u ~ D/ StWort J9&SfJ) 
11>1« Grijjin v. ~ as Goro.W.u.l\,L. 
Rm',ll9'ft'9:17); Commeru.hiyqte~ 
it> VliIhlll' (\'yt{ Rlgh... 90 H;vv,LRt.'I'. 1121 
H'm). 

19, '!"I"H!- plt,vtlff al!~ a sm.:s of fam in it\ll'" 
PO" of her Omaha; Wodd.Hcr;Ud oon$pitKy 
~h.eor~'. tIu: Coun cOMidtred, for P<UVO$¢$ ef 
fUlinl 00 the motion for summuy .iIoi4arn¢l\t. 
~he folm....'ng fam~ 

1. n,.n Harold W, Ando:,<WIl it the f'reWck",~
"r ~he Orl\4M WOl"Id,~.....Id, ~ INI (l, Wood, 
\till HtIWf" lIml loon E. G\>tuclWl lItll caeb • 
\"I~ hlNiikm of 1~ 0maM Worid,Htmdd. 

1, That Mlonan A.w..NfiI.1M ....ik of Harold 
w . .\rul«v", "'a~ a ~ of 11K Bo;mi of Ih¢ 
Cid~ Chili m Omal'!a:u Ibcr Il~ oi 1M pJa,intifr. 
I".minatioll. and :hat <be: 4t~r .0/lCd III nllr, 

Section 1985 is a r-emedial $Uotuw; it 
does; n()t -confer nny substantive n,gbu. 
G'r'fjJiJl 1" Brcckenridtte. 4Q3 U.s. at 99
101,'1 S,CL at 1196-9S; Great American 
}'erlsra{ S4vingg &- Loon Au'n Ii, N01Nt· 
ny, 442. US. 366, 372, 99 &CL 2345, 2349, 
00 L.€d.2d 957 \ 19079). The plaintiff must, 
therefore. allegE' violation of an imkl'J(lo' 
dtmt right that is protected under the stat 
ute. GriJlirl makes a distinction ootwOOI'l 
prote<ted das~5 and protCCUld rights. 
(In/fin t'. Brcd:olridgr. 4fl3 U.S. 102-1)6, 
91 S,Ct, 1198-1801, However, exad.ly 
whitb ('lasses and rights are prot.fri"!ted :is 
not allogether clear.

l
' 

10 The faets addUeefl by the plaintiff 
rngarding ~ ('.(InSpiraey daim we,. in· 
t.enrled to il:!ublish. at !€a.:!t drcul'll$tantiai· 
Iy, that ptll""!!OfUl throughout we Omaha 
oornmunity agreed to deprive \he plaintiff 
of hllr oon.stitutional "gnu, Upon 0 mo
tiQn tor 8lHnmary judgment, \he oonspira<:y 
.UeglOOm with respect to the OlnaM 
W..,dd Herald wm! eareiuUy eonsidererl 
prior to trial and ~jected by the {"'nurt 
{filiAl 100), It HQW'eVEr. the Giti1l Club W2."1 

tllf ~$lflt!t parenl ncpt:ivc ....111 Jruloddin&~ pol;· 

" l, thl\1 Marian AndeT~ bNlll3bl th" prq:. 

1'UI,,~y pl)lky 1<> the IHI~nlJOI> of HlI.f"Uld Arui~r· 

Kn $Omll Ii1m' in tarlJlIO mld,)'181, 


4. Thai on l"n~ 13, 19l11, Cltl1l:"IIen 0011· 

!\Chalk, IIIlft 01 Omaha Wnrld,H,e.rald Viu Prel'j, 

!111m John G«lschalk. wu .ppoime<l by ('..over, 

not" Chutes Th<>n~ 10 \he N~ F..qual Op

p<>rtllnity Commjnioll. 


5, 1"hlo.I;ol 110 tlmll did Ik Otnaful WMld,

mt.k!. Ccmmlwoncr Gcmst:ha.lk Of" Mana" 

A.w..~n publicly dHc_ t~ f..n lIuu Com, 

mllltJoind' GouKhall: _ tbIt ...tie of tho:: V"Ke 

!'nsidrru of the: OtmIh<I Wcrld1'erd(~, 


"",. 

6. TIw at ...,. Ii,,", did the 0rnW wodd 


Htt1ild ~ M&riIn Am1enonl Of Comnu.w:.nu 

Gomdt.tlk p!I.blidy d!.st:1Me tlw. M.arI.an And .... • 

H!l »J;U • membCT of 1M lkwud nt tho Glm 

CI"b of Omaful Of lha~ Manll.l\ Atroer""", Cem. 

miuiollCT Gau..,,,,,k, HarOOt A.Me.WtQ, Jc.hll 

Gott""halk alld G. woodlllOl'l I-lovIe wert ~"""", 

..Uy~'nu:d, 


7_ That 01'\ J"I,. 9, 198:2, (b~ N"EOC madf a 

ooennirWioll \hat Ih¢rn WIH -00 reasonablll 

ClIIlK- 10 bdiew: thaI I~ "OOml5 bad b¢en 


di~rimi...:ed apilUl. ~ tlw. 1:U<"h ddenmna' 

Iron "'"&$ ......,aied III tho:: ftd!::rIJ F.FOC within 

tltiny daj"$. Ihen:;Utff' 


a. !ha< 01'\ J'lly 26. 1m, tho: Girho Club of 

Omaha Hred P'»mcla ~ iu Pr-o,v:am m· 


http:M.arI.an
http:Comnu.w:.nu
http:Gcmst:ha.lk
http:motivdt.ed
http:IJrJ\'3.te
http:1bnc"!.VU
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oot dl$missOO: from the ~lU>piraey daim 
and the daim. therefore, remained an is!\.ue 
for trial, 'J'he crux of the rott:!lpir:u:y issue. 
the plaintiff eonwnds. fa that representa
tivea of the Girls Club- agreed with one or 
more individuals or grol.lpll to valldatl'\ II. 

policy designed t.o condemn al1 blstk slhgle 
mothers as immoral (tourth amended com
plaint. filing 9'1, p/u"lI. Ill. 6.) 

The plaintirr attempted to prove that the 
Girl! Club eOrHIpim with members of the 
NEOC in (lrdet to obtain II favorable &:ter
minatkm, which the plruntiff Nlle-ves had 
the dfect of enhanelng the tredibiELy of 
the polky. The p1shltiff also attempted to 
slruw that the Glm Club engaged the aid 
of Variull8 otlll"parties, the City oJ Omaha, 
Metro Area Right to Ufe, and the Blatk 
Ministerial Alliance, fnr the pUrpolIes of: 
m intimidating the plaintiff; i2) drawing 
oot !hi' proi:oodlogll 10 that the plaintiff 
woaJd drop her dmrlcs; (3) covering up 
the real intent {discriminatory} of the poli
cy; (4) preventing the «.:<mmunity e~ 
from be'lping the plaintiff; and {S} engag
ing ma mauiVe public relations umpaign 
in support uf the puilty {fourth amended 
complaint, filing 91, para 23-66; confer
ence in ehamOOl'll January IS. 1986j. 

It would normally ~ up to a jury to 
deeide whether a oonspiraey exmtOO, or a 
right WIU mlated:, or whether dass-based 
M1imus motivated the tonspimey. How, 
wet, given the beneJit of all ~bw 
inferellces, ~ jury could not have found 

m;1er. on 1M sole "..,..-...a of ~ lingle png. 
n.IU 1U/;U$. Miu 5>",m."", i .. a bl~j: f-em.t1¢. 

'1-. Thai On Navcmbu lS. 193.1'. lhe Nf::OC 
Rnt l10tke IhaI: tht 5immoru c:Qi¢ _hi be 
t:O/l.Si&i:r«I at i!1 Dteccmber 10. 1931, m«:tmlJ. 

10. thai Harold W • .tndCfWfl ~ Ihe 
prqnaecy poliq kll~ ",uenliOIl Q( Q. WOO<b<m 
Howe _ time i"-ltMly ~ ",«1·1912. 

11. Thal G. w......w.q ~~ .. I'll' 

porter to 'nvcotipte Ih$ ma~1111f .M ~ 
Lbe: $UbFl m.tler of the P')lky \0 hl, edllm~ 
~ t'dilen as a .,..w1;>!, -d-ilon.l. 

U. Thai on Da:ember 1. IIlU, tM ~ 
Worid.H¢fIIlJ newspaper- publ~ '" ankle 
~jninl \0 lhe chaUenp hy pWf!.uff .. 1I<I beT 
c;Q."""rker Pa,ncla Simmaru; of I~ 0\..1$ (;Iub Q( 
am.1u. ~nepli\'C role model;"I" Il<>lky· 

ll. That 011 o.:.:cm~r 10, 19,61. II\(, 0m0tJr4 
w.wId-H~Q(J noev.'tp*l"'r "",bUlbw a" ""'non,1 
wppqnlnl In.: Girl' Ch.b·, (!l..,barg¢ <J the 

(rom the evidence presented: that an ~ 
mmlt existed between the Giria Chlb and 
any other group or person whieh wu ~ 
signed to depriV!!i the plaintiff Qf III; ptote.et. 
ed right. It is also' qu~tionable, as a tnat. 
tel' of law, whtlt.htlr a pt'iltected right hat; 
been alleged which is cogni:tab\" under See. 
tinn 1985(3). A dL~cUSJIion M eath ~Itl't'lent 
follows: 

1. Agreeme'lIl 

The threshold requirement for a ~tion 
1985(3) cause of action i.!I somr. proof of 
concerted action or lII;gJ'1.'«!ment b(,tween two 
or more perooruJ. Griffin. v. BweUnridgt. 
403 U.s, at 102, 91 S,C\.. at 179ft The 
plaintiff tbecriwd that the defendant&' u
trons W~~ part of bolb rut intn.-rorporate 
conspiraq .and a conspinq with auta\de 
indiriduah 1Ul4 -(irgwlWatioWl, 

{51 At the outset, tnt Collrt rmd$ that 
&{I intnl.~.rpor;aw ro~jrKY did oot e.xm 
within the Girls Club. 'I'lw,gmwnJ rule 
with resvecl to mlta~w oonsplraclea: 
is that 11 curpomtion Q\MOt COM.pi.re with 
itself. See Rum After tt. Uni4d Slaw. 
766 F.2d 347. 3.'i4 (13th Cit.lM) (lndiu 
tribal N;lu:ncil); C1"'OM lI', GtMTai M4'UWJ: 
Co."" ron F.2d 1152, 1156 (13th Cir.J983l. 
~ denied, 466 u.s. 9lW,. \k s,et. 23M, 
SO LEd..2d 836 (984) (cmporationl: Bakt1" 
v. Stuart Brt)(J.(j;:a.sting. 50S F.M un, 133 
(8th Cir.1M.); $U <100 AppilMbilitv ofU 
U.s.c.£ § 19!iJ(S), Prtwidittg Remedy ttJ 
One J'lfjurtrd b:v Cttn.tpira<l1 (I> Depl'ifl<f 

pla.!»1.ifi .00: bcr ct)o-wOO,on- ,,114 ~ '"m$In¥\J 
ro& mod{dlnw:~ ~icy. 

14. ~ Mari.M An6tnm ud Commi~ 
~ OoJwrchalk did POI hK>W tha.t lhe l"It'n "...,. 
and «fi1.Ofb.l __ b"'111 planlWd Ifflill IhI:1 
wtn: ptlbll.$.Md by ~ IIIIWSPI'pIrr, 

IS. ~Hilf'1:ljd~wunol~1dl
Iy a_ Q( 1M _ Pory JK t~ edll{)riai Of 

tt.l.r oonIlt1\t$ llfltil N ~ them In 1M II4WIP*
per lUI tbt dill' « P"blieation. 

'lboI-r~~«nnpri~ .,,1 of ~ 
facts WL ~ ~i""bIy maltrW lei ~ 
pIaInllffl.t!kptio;._ WhMbeT OM ~ « 
dllbcllew:$ all QI" any P"rt of tbl'l!l. (boi:y ~ 
do 001 «:IIIIll.blbh, directly (lr by !n.f."...,.-. my 
tp:Uullllii 1_ of mAim.", f~ whlcb ."ppons 
I~ eshile:occ (If " cntl$pit:lto¢)' 'n""'vi.... lbe 
Il¢Wfi:p.1Ip«::r or hA tmpl"y«"l. Ac=rdh\i!Y. lbe 
Omaha World·Htrald and aun.:;'lw dd¢ndanu 
Wlln'dbmiued, 

CHAMBERS 1'. OMAHA GIRLS CLUB 
Cfu ..utf~fl5ID.1i""," t_l 

Him t1/ Civil Righu.. To At'tivit; Il/Singlt 
CCf1Xlrt.ltion or U1 (A~erud Actinty (If 
11$ DilllU'ton, EmpJ()N~ Aunts. ond tht 
Uke, 52 A,LKFoo. 106 {l9Bl}; 4. G~ot 
Amrrioon Federal Savinp &: Loon AM'n 
r. Naootnr. 442, U.S. 366. 372 n. 11, 99 
S.Ct, 2341>, 234if n, 11, 60 L.Ed.2d 957 
(l979). The- theory ill that if the challenged 
act(s) Il.nl" the 3.et(!» (If a :!lIngle- entity, the 
fact that (WI) or more agents participated is 
of no cnnscqllflnce. See Weaver v. Grou, 
005 F,Supp. 210, .214-15 (D,D.C.1985) (re
jects the<lry that tontinuing violations by 
iJngle COrporation may provide basis for 
r:Onspira~y) . 

The law, however. is not withoUl exeep
rioll. Wbefil individua.l defendants are 
named and tho!>e individuals acted outside 
the !OCVpe uf their employment or for per
sonal roa.'lOns, tJwn an itltn.-torpcll'l1te ((In· 
$piraq may be Aetionabie under Seetkm 
1985(31. Cnw. 121 F,Zd at 1156. &e 
Hodgin v, Jef/er$'()n. 447 r..511pp.. 804,807 
HtMd.1S7SI (WlauUwrired acta in furt.her· 
ante of a coospiracy may suu-..e a chum 
under Section 1985(3»); Hackill v. Univer
nlll of Pennsylrunifl. 386 F.supp. > 992, 
;~ iKD.Pa.I&74) (Un\U'ed members of 
English department deprived plaintiff (If 
uppcrtunily to teach certaiit COtlr&eS. ~tab

:ro. T1u ~ pn:vrned primarilyf~ 00 

1M N£.OC and M~ Right «t Uf~ CommillMc. 
The: pb;ntiff C&lk<! Many Sh\ll¢tt. City Plim. 
ning [1Iffi:1m. in <>«kT ta provr.: II) lhai ru, was 
"membu of Ih¢ Bword of Dir«twl of In. Girlt 
alii.; and ,Z) !hat he c",,* City ~ .nd 
pnX:elruru 10 be "l'\Qlaled in older for dn: Girb 
Club In obtain (ant money fef " new iYM 
floor. No ~ of tnt'plbrily _ nab,. 
Hmd. In fJKt 1M wi~m:u ~ lhl>t 
oonnal ~ _ ~ with rt1j)trt 

W 1M .gn.nl "P:PI"""tion, "J'bc; pi.linliff did 001 
p,,= thiI ~ f\m:brr. 

A... 1(1 lhe Blxk Millimnt.i Al~ no m 
d.enc:<c WD puI f'.)f">"Ud ~CS any lovel_ 
men! ill a CQ!+tp>noCy -.!.bouib. Ihtn ...... <";V!. 
denc... dw the Alli"nee was «P1l1.U1td ~ " rll?
~m31i.... of the Girb CI"b for 1M ~ of 
p<nniUing Ih¢ G!ds Club '" ~ rllk II. 

lI. The pWmlff e!.abEi.&.:d lhe followi", facll 
al Irio.1 1<1 wppoot b.". chatp' thai <ho, plainWf'J 
due p:roc:n wa. ~iolated.: 11) 1m- p!.J.illliff-..t1 
to th~ NEOC "n th. :odll'i~, (If • l"wyer. {l-) 
Timo~hy Buu. an NF.oc in"1!14ip.lor, helped tM 
plaintiff file a Ch1C~: 0) M1', Blln Invnlip!W 

lithed unp~ented ~uirements fOf" Utn

ure. denied plaintiff wnure and dischargtd 
he!"'r. Coley v.. M &- M Mars, l11c., ~61 
F.Supp. 1073, 1016 IM.D.Ga.l!rn!' (eonUnu
ing harassment by individllal de-ffllldanmJ. 
The ac1lo.ns of Girls Club $taff members 
and Girls Club board members. iu.dividulI.lly 
MImed. ill this suit just do not fit within Ill" 
exteptions. There is simply 110 evidente of 
individual acts of animus ur haras.smenL 

With respett to agreements by the Girls 
Club with individuab or organizations out· 
side of the group. the plaintiff points to the 
NEOC, the Black Ministerial Alliance. the 
City of Omaha, and tile Metro Right to Ute 
Committee.:' 

The plaintiff a!J~gC$ that Nl'OC ~ 
with the Cirls Club to rmd agaiOl,t the 
plaintiff ou htlf discriminatinn dtatge in 
omr to oover up the discriminatory motive 
of the Girls Club and to El~han(e the ermii
biUty of the poliey, If'lllll! v. Bloom, £21 
F.2d "276, 281 (tlth Cit.), tert. iknitd. 449 
U.s. !l9(i, 101 S.Ct. 533. 66 L • .E.,t2d 292 
(l9!roi (eonspirnq with au immune defend
ant is rogniz.ahle). Spt!cifICll.Uy, the plain· 
tiff !L!'reges that the NEOC violated the 
plaintifrs right wdue ~ wben it em· 
plQ)'ltd unfair proeetitm'!$ in ·arriving at it. 
decision,rl 

~ pf;aJntiffl claim itn<I that Iht claim wu 
hllt,. laWitipttd ~ina t1) tilt p4ilmU'f: ('I 
Mr. Bill'" Jl¢nt 11 jfi\1rr to lhe pWrulff lnfunnh~ 
ha thai 1M mion:matkm from lhe l»~:.dptiu!l 
_id bot ((j~ to IB NEOC lor a 6td«mi. 
Mtioo u.d WI w _ld bot J"t(jj;if«'Jd of Ibtlr 
~o» (lis.hlbil P-Jl1); ($) Mr 8\111 mf~ 
tilt Cittb Club ml:ll"n¢Y. Mr.~. d"'l be_ 
1ea1nitll m f1lvot of the pblhYliff: (6} Mr, ~ 
i~ of Mr. Sutll U' ~ WfI:f't nib ttpr<t.. 
in, II: peny>, rlfbl to he pmlCl\l ill. " huriOJ: ud 
Mr. 8uu. lold him IhIIIt it IiII"U lbot UiJlltl( potier 
fIl tilt NEOC 10 OOIiIy 11 ~1l4r JI'Il"SOa of Ill&
hm-i»J date (Mr. 8w::r rut.mI dim! wu no wrtl' 
len pnlky 011 r.m.ict. N.'EJJC Ruid ud RtJ"'fil.. 
tioFuu IW>lbi~ P-3l'?-I):. (7) Mr. ~ n:q1.loCd<:d 
ootlc:; (11) Mr. Butll jou"'" a".,m Mk~ 10 lhe 
~~, ~Im.t kigs. .~<>ftI:> 
ina WI Mr. ~ bt oollfitd of Ihe hoeannl 
dwr, (9) Mr. ~ ....u OOIifled.- (10) tM phli/$
liff infunned \hoe N:EOC an tfptI;ui.n:w.o:iy 1""1: 
22, 19l1l. dm lht had .. cl..u:."r of FIddn:u; ..,., 
did not ipC'dflca»y fl:<lutll notl"",..r tilt bca.ri", 
we; (II) Mr. ~. ML H,"",Bno"n and Mr. 
8.il.rOO 1I11~aa..d Ib<: b<:aring.. ul;f'd to bJ hurd 
1I1td Wtrt hDrd; (U) 1!J.e plainuff ",., nDI inc 

http:Spt!cifICll.Uy
http:ac1lo.ns
http:utf~fl5ID.1i
http:ptlbll.$.Md
http:COM.pi.re
http:ptote.et
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16,11 1'bi'$ Court does not OM to pll-$$. 

upon the tXlllstitutinllality of the procroUnlll 
employed by the NEOC, becauS€, eVlln I!.~; 
stlming.all ot the plaintiffs facts to be true 
and. assuming that II due pnx:ess violation 
did occur, the plaintiff failed w produ~ 
even It $hti'd of evidenee from which a jury 
00'II1d infer that such a yiolation wu part 
of II plan to deprive the plaintiff of het 
righl.$. Even if the NWC protedunt WIIS 

lacking, there t. no evidence whatever that 
it was muti\"a\ed by d~rim[natory design. 
Dunn t~ Gano/(1, 216 F.2ti 709. 711 lIst 
CirJ964, t(aiIUTt> 10 give no~ to woman 
plaintiff charged with thUd neglect does 
not pRImo- .. basis (or a ~ti01l 198;i(3} 
eau.:re uf actwn).t:t 

The only purported lioki between the 
Girls Club and the NEOC are Camum GoU
$Chalk and Marian Andel"$en woo a.re ac
qu~ted with each o\her through t.lu<ir re. 
$p!tCuve husbands. Mr!I. Arniel'lrnll testi
fied that JIbe did not know that &1", Gott
schalk wu tic IMmbl!"r of the NEOC unLil 
aftex- this <!~ Wall filed in early 1983. 
Mn, llirtuehalk te!ltifil'll that she did not 
k[lQW Mr.!. Andersen was on the bolLrd of 
the Girls Club ILt the lime she Will> appoint· 
ed to the NEOC. Mrs. GVltlKhalk U!.sufied 
that she did not knuw anyone who ap
peared on h.!-hslf of 1M Girls Club at the 
hearing; and th:ll.t she did not speak til 
lUlyone about thi$ matter, including ht-r 
:!Ipouae, befQnl Qr afl.er the July 9 hearing. 
Anunring, :ll.rguendo, that a jury wera- to 
disbelieve all or the evldem':e pl'CSOOtcd by 
the plaintiff with regard tc MIII, Andersen, 
(jommwioner Gottse:halk and their knowl

fomv.d lI;If I~ helring c.u.and did ...61 iwend; 
(U) 11k Oull did mah '" feOMImelldadOIl ui 
~Ie ~.!Hi\!:. (1.) lbe NEOC fmmd _ 
~..ble CIlIlli¢:~ (i') lbe NEOC h-.d mwf 
Wore fumed dowrt • 9utt m:om!'M~ 0{ 
"~b!e "!Hi\!;" lIIflId U41 ,hoe feoitnl EEOC 
boICT fou ...d -~ GIUIV- (Of" 4iKrimig· 
~iol:I on ,he buh « M:t ",lid II'W'itaf mtus. 

Mr. BIlti ma<k " r~nllnend:l:1km IIw ~ho: 
NEUe IlIRl n,~ble QU5¢ «> b,d_e ~hc: 
p!.alfHi!f hlld mn d'JCJ"iminale.\ "'pm~ "'1'1 ~hc: 
bAsi~ 1t>f ~ iltId nuonUlI 'St1l11lS tEJohltm P-4n. 
III the rq><>t1 ~ by Mr. Suu ,,~ m~, II 
flndi"8 1m rul, II wu I\ot io......lty in pl~ a\ 
W lime lhe ;>llIIlIuiff wn ril.Nl:d. "1 lri...1 tr.. 
_jr~ Ina! he boe~ IhM finding '0 be ;<1 
ttfflr if tlK comm"n PrlKlkt mthe ct.l. Club 

ed~ of Dr co-rnmllnkat..icns with each othl'lr 
tlwre still is no evidenCll' ill the teeord 
wtllth supports the plaintiff, burdtm Dt 
pnxl'f lhat I!. 1:0n3piracy wns formed. ~ 
is no evidtnfi! that any otMr Comm~ntr 
knew anyone {r(HO the Girls Cluh, or that 
there WaJ; any ecltta~t between any ~ 
aentative of the Girls Club and the NEOC, 
uthoer than as Mr. Butt tB;;tifled (ue foot
note 20}. 

The faiiurf> of proof <)0 tins crucial evi. 
deatiary poml predude<:l any infel"f1ttij by .. 
jury that an agreement between the NEOc 
and the Girls Club «luid have existed. The 
Court rerognlres that it is not nec:essaty 

that an agreclIlfInt be Hpte!lS ami that it 
rnaj' ~ infel'l"'ed from cireumstantiaJ evj. 
dence. Hvwever, it is simply not teu()n

.ble to allow a jury to SplO'eulate that two 
';O'onwn, acquuL"lwd through fij)tIU.lIa.I buai
ness actIlltty, may havl'l been ~nduit/l 

. ~ough whitb an unlawful etln$pi.nley 
flowed. The plaintiff had tile- duty to 
present facts,. not bare allegations_ 

18} The plaintiff also elaim& that tn. 
"t1i!!'lt.nCIc5" of the conspirn~y reltched vllri
ous "atfinity" g:rouj:!!! in the oommunJty 
and thut theM: tt¢!lp£ also agreed with l.ht 
Girls Club to endorse the policy as part Qf 
the alleged ecver up. Any evidence of an 
agreement between the detl:ndant G\rla 
Club !md a non-party would !lhw haY<!" been 
stlffkient ro ;:reate Il qM,tiat; fot the: jury_ 
Huwewr, th~re was no suc:h evidcnc:e 
presll'nied. 1'h1l evidencE shows that the 
vi« ch"lrman of the Metro Right to liI« 
Committ.oo, PeLer Baw1lon, was eontacred, 

WU 10 permillbc- dir«1(W 10 impkmenl ~ 
whkh "'''I"fc tale! "1>110.1. He was not Hied 
"'!lethe. hi$ <ttVmIU<:ndalion W<:lUld M1I't bo:c:ft 
diff~t""'1 if he had bcll...t:d the poGlky 10 haw· 
been in cll'<:ct aI lbe Ii"" of tmTtllWlon. 

Mr, liuU. ilho IlMtlfi.ed that lbe ££QC ~ 
nallo" was buf:d wholly upcmba <:-o:tpOt1 (wblch 
""!l.~ued ba belief Ihal ~ policy '"'*' nc>l in 
effect). 

1L St<.1ion 1911<;.(1) dn6 _ eml;..-~ a CJU2. 
iN:1hm {".. due pl"tlt"tU ~'\Qt!;tro.n. O<tkl'''. en, r;i 
illi,hupc. SLS F.s..pp.. 11»*, !{IoIS (S.D.Ab.19ln; 
IV_ K Ra.nu, JIll F-S"I'I'- 5$0, SIll (E.G,Wit.. 
IQ10);: ~'J,iui"",l.... v . .John.<o", lOt F.ld 8Ht Jll 
('th CiT.!. urt dmi&d. H6 U_'>. !61, 1. S.u. 
J(iJ. 98 LEd. 3n 09<;1>. 

CHAMBERS ..... OMAHA GIRLS CLUB 
c;;., .. oUjIF.$"l'l",mm.Nd>. 1 ..... \ 

$omt!time afwr the NEOe ~a.rjng, by a 
voard m.ember of Gitl. Clob 1.0 see if the 
Gim. Club could ha~« an opportunity to 
(hp!)fld LO commenlK matle within the rom
munity aoout ilie policy and to pusent its 
posluon with nmpe:ct to the potiey. 'I'fu., 
request was hnl"lOrod, the Girls Club's ptlsj· 
lion was pn!&ented, and the M~tm Right til 
Life Comm.'ttu was sawfiiM with the 'lX

p1anll:tion (testimony Peter C. BatatJ!on). 
!\(} further acticn WllS lILkel)." 

Regardless of whether the Metro Right 
\0 Ufe Ccmmitwe agrero ;)r disa~ 
-whh the pcik:y, and regat"dles.s of whl'ther 
the Commiu~ I.lndtl:I"Swod or misun.wl" 
stoOd how the polley 'I"!o'a$ applied, there 1$ 
!.Ibsolutely 00 evidence that the Coo~ 
llgreed with the Girls Club to dl7prive blaek 
wamen .or :!Iingl£ black wom'nt Q!' the p!3Jn
tiff, in particular, 01 any rights whal.$oover, 
And an ~n\ent of the Girls Club poliN 
cy. if any, by the Meth) Area Right to U~ 
Committee, faib to proride n"n the weak
d\ dreumstantilil t\vidljn<:tf "I an agree
rflr:tlt tc violatt> t~ plaintiff, rights or to 
('Orer up discrimination. 

The plaindff points toward two other at· 
IWr.1! to butt:ress ber cl.aim of conFpinll:Y, 
rlJ"$(. she argun that. rule 11 was T\Qt 
~ffective at the time she wt.S fU"ett, ami 
that aft>:r ,~ was fired, the board (){ di-< 
rettol'S officially adopted tbe polity to cov
er up the Girl$ Club's disenminll1.tn")' a.e
l'ions. Serond, the plaintiff PQinu to evj.. 
<iCl'lOO which ahowe that after the July 9, 
1982, NEOC hearing. the Gu-ls Club had 
approxhnatl:!ly twenl)"lolU' internal ~t· 
ing" i.e., bo"rd of director.! and stat! gatJl... 
fring., where the policy was diseuued. 
1'he!;a acts, even if shown to be erideru::e of 

U. 	 The pbimlff a!l~ lhal ~ of 1M 
policy wu rrn:ttqm:'iemed 10 lbi. C""nI:nitk<f by 
~mbrn of the Ckb Club; th:n Iww;d upon Ihe 
mil«;tfc.nla'iw:l Ih~ Comrni.:~ ~.......t the 
palte;-; a.'td, tm ItS a resull of lbe =dww1"M1lI 
<kci~, I"" Committ« did It« finand;u!y ron 
'nbtu.. I<> ~ pfail1hffl I<iWjO.uI. MI. Rar.uikm 
ind'ul.ed Ibal ~,-en iI he lwd ",-,ppurtcd tlR 
~nliffs poDSilion. tM C01IfilI1Illt= had no rna,.. 
ey ",'ail.able fOf $\lCh po.upca. 

H. 	 P.)ralra;>h 41 of m. founh am~fllIkd (om· 
"I>llm jOhng 91, ........ , 41) >!ales: 

a eanspit-aty, are rudy rele~'anl to the intra· 
I"{Irpllrtlte theory wh~h the Court has al· 
ready determined could not exist as a mat· 
tel" of law in thia cue since 00 indiriduul 
A('t$ of malfeasane:e were aUegl«i or estnt.. 
Ii!lhed. Therefore, ~ diacu»ton of these 
allegations aDd theories :is not nttreSftary 
with N'speu to the f!Onspitaey t'laim Ulille' 

Title VlJ findings of (&Ct, i~rrn J. 

'I. Dt-priraliCII % Prvi.«tfd Right 

In ox-del' to fully ami fairly eumlne the 
plaintiffs datrn:S, me C.ourt usumed, for 
the pIll'JlOfX'S at ~ defendants' motions to 
dismist made at the dO$O\! (If plaintiff'f$ 
1'j!.S~"in<hier, that plaintiff «!tIki, atg\lendo, 
establish that an illieit agreenwnt or under
standing was reaehed. Even ili€n, ptain. 
tiff's cl.!iin; fllila. 

As stated earl~r, Sec:t..icn 1985(3) does 
not «m!er any substantivl' right1l. It is 
merely a statutory cintnll4i througb wlric:h 
a plaintiff !l1lI.y vindicata alhigl'd vioJalloM 
or deprivAtlOl'\!. 01 oon~tilutionat ri,htll. 
Gobla v. CI'tS!W900 School District, 6()9 

F,Supp.. 972, fYi8 {M.D.Pa.1985,. I<I ord<!F 

for a plaintiff to establish a daiffi for- l"J"lief 
under St'CtWn 19S5(3), tbl'~ mU!l:t be- proof 
that some cogniz"ble, federally protectO!:d, 
predieaw right has ~n violattd. Griffin 
v. Brtd:rnridQI!, 403 U.S. at 103...(J4, 91 
S.Ct, at 1798-99, 

Giving the plalntitf the benefit of 1M 
most liberal interpretation of her cla.ims. 
!.he Qlurt (:()Nltroes the fourth &mended 
ooruplD.int {fillng 97} as alleging a vioil,wn 
of equal proteetion or privil~ea and !mmu
nitiea n a rU~ll of discrimination On tho!: 
bui.!! cf He>:!, privacy and gender.h Th~ 

Thel .~ lICtJ <If 1M offlrials of I~ Omaha 
GIrls Club in c:(Inten wid" 11M' CommiwolM"r$ 
of 1M Neb...ula ~~nuy C::>lIImis· 
$I1:il1 ~d i\.lo ufaltlve ditcctt:n" I ..... ""'ou 
M~n eOllSliluled , roru:piracy 10 .iot.tle 1M 
ctYil ngh" of tbt pWnlJfh 1'!">1«:ttd by I~ 
bt, 9th. I uh, ar:xnd"",nu. and ~2 USC In I 
"nd Wl:fC 1»,," 14 ~..., 1M pWtltifh IIf 
1UppOrt, "mpkiymelll. f¢in$Uo'''IIIM.1. btalm 
in""aru:~ W IMhu benefils aIId that by 
adopd/lj III ~t a ~51urt d'Uli sinak ~h. 
"rs ;>ankuhrlJ; lite bla~k .,,,,1,, mother:!. in 
Iht eonnm....n;t:y $«"\<.,0:;\ by ~he Oub "rt "im. 
m"'Il\ per ",,- and $!lb.iecl t6 ifl):ru:dtlllt dr ... 

I 
~ 
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Court a..sSIlrnt'S that ltt. basi:! of the gender question under Sett.ion 1981. Thereto,.., 
or sex-based claim is that the plaintiff be the evident''! is nvl sufficient to provi4e tIte 
lie-res that she W$.lI treated dlff.m:ntly than subsumtivlil ba&is for Soletion 1985(3) ~r-
males bet'aUlre Qf her !WK, AnN. ~use 1""'. 
\hI:! plaintiff hall alluded tn. but never 
briefed Pm' argued, It ~ry <)f "privacy," >&x
the: Court will U$ume dlln by pleading 
violations of the first, ninlh and fourteenth run io nrder to address the plainUff/J 

claim of conspincy to di~etim!nate an theamendments that $he intended to errrom
basis of SI!'X, it must f'irt;t be de~~ a "right to privacy" violation. See, 
whether soeh a daim is legai1y Cotcni2.ablee.g., EiulUlladl 1'. Baird, .JO& U,S. 438, 92 

S.rt. 1029, 31 L.Ed,2d 34!/ 119'12); R()f' I'. uoder ~n J98.':i13). In Great Am~call 
Wade, 410 U.S, 113, 93 S.Ct. 705, 35 Federal Savings & !.<Ian Au'n lot N()foOI. 

L.Ed.2d 147 {l973). ny. the SoJpreme Court held that employ. 
\Tlent dilftrimlnalion daims which.at1l «I\'~Lower coutU have cuntinued to struggle 
ed by the statutory scheme of Tidt Vllto detL'rmlne which rights are protected" 
cannot bit asserted through a Setticnunder the staUHe.n The Supreme Cutin in 
1985(3) dann, 442 U.S. at 37B. TIre p!ai!)o<

GriJfilt $ugpted that the proper 4P. 
tiff's tWx-based claim appe2.T$ to addf"e!l;l Upn:meh in dewmUnlng the ~pe nf &s:ticm 
allegedly unl.a.wful employment ~ 

19S5(3} i$ to enrrnl'\e, ~pendently. the 
Mvend by Title VII (pregnancy) and Nf>"rights and ela.ues which the statute pro
willy, thenrfwe, ban the Section l~

Wtt$. GriQln v. Breckelln'd!/€, 403 US. at 
. SIt'!I.«scd claim.

10:" lOS. 91 S.Ct. at 1198, 1800....1.)1, This 
will 00 d(>M. 

c. Priwcy 
a. Race It is the nllegntion3 involYing the rigM to 

(9:1 Fur purpo.u or redressing eonspj· priY~y that aN! more problelJUl.Ue. At tht 
t'3wrial discrLrninati()t\ based upon nlet!, 42 crux ()f the privacy argument ia a bellilf 
U,S.C. f 1981 mA)' Ilene as th~ 5ub:Jlll.ntive held by the plaintiff that TIlle 11 it. hi 
huill for & etou of action onder Secdr.m nmllty, a morality stllndant llltended to dis> 
19850(3,. 1'1lompwn v. Internaticnfli criminate against black femalu, (fOUl"tt! 
Au'tt qf Machinilts and Ae~ Workanrended cumplaint, tiling 97, pat. t5~.e,.. 500 r.5upp. 662, 001-6S (D,D,C,1984). The plaintiff alsG argues tht>t \ht! poIky 
HuW't1Vet, th~ plaintiff was not able to ea· was designed ttl ~ abortkm by mak· 
tablish sufrlcient ~idefiCE" to ('filat:e if jory ing ahonion .a CGnditkm of employment.'" 

'" 


<;harge when Ih<!ir oina:!e .....tmhood b«1:l.mn a !'be plainuff argun lhal ..b.;>ru.m b _ • 

vSllbly p.!tt«ii'.qllbl,. In<OUjh .M racotilm of viable ~Mk<, fOT bl:IKJ; ,,>vmm; ~ 0.1 cut.

lilt infa!\1 Or I",UII in ,be m<"be". abdomm fUr:.1 p..Uerns (teslimony Pr. McAdoo). Dr. 

.1Id Ih:.u uid p:tta!19n i$ a I>¢p(i~ ro:>k mod· MtAdo)<). the pUin.ifI's ""'port wit_ ~ 


el (nt thor "rls wl"Vfli by I"" Club. 00 flawtitS on !hi. pu<ni and I~ $Ilppllild 11, 

Mr. K~nnC\b Go<;, .. mplo)'t« of thI: I':kItuIl 01 

Vita! St;otistics of Ovv&las CQUf\ly. iiC¢1U 10 indJ.. 


u. 	Su., ~.. C,iIlUt ... Br«kenriJp. 4113 I.LS. at calc 1M! such l, llQllb>! t'~, Mr.)kl'll'ldh (j(Ic 

lOS." S.Ct. *1 1800 (righlto travel}; AI,.".," \l mkd thai. the abortion I'llle: _II bbcl:a ill 
ww-. 521 F.M m 138-J,"t$thCif,191SI..CUl. N~ in ,9711 1i<'lU $!lO ~ of th¢ toW 
denied. .tHe OS 9S!. % $.<,. 1.tJ4. 41 LEd.l1J lI00n'ons periwme:d in NebtMu, ",biktbc rtIf 

l<>r ..w,1= ....4 ninety two pe~1 « th¢ _lb<I (1'14) (~ to vote in mb.t.l deditm$r, 
abarrti<>N. Sine(: <m!)! ~~ImlU1y IIm:¢ per'.Iktitm ... CirnhM" 4SO F.1d 1221 (jllb Or,1911) 
<:enl ia fact of which Ih;,. O:>un >&ka ~(rlaht W ffligiWl fu.edom); eow... ¥. C_~ 
nofl~} of W SblU"s ~ion u bbct. the.$rlwoI 0iR.• 60'" F.5upp. 971, 9111 (D.fa )9M) 
lIbonion r3te fw bb.:h t¥eO ~/lil "ir\itU '10 ~! proucIJcn-.-4~ from ~"'I.!a1 highn fff<ilily ~ dllrine .:hild \>Uri". yart.fl,uaumeet): NOie. 17o.t~ oj Sraiwllm(.J) 2ppeilr!110 he ~ to_ a$ bill> U Il'lll fa< whilts.

SiJlN Grim", " &,.d.,,,,ndge, ~5 G«..WuhL 
Rc~·. 239 0?11). :no tn wppor1 of th." ('Illan IlK pbJltlirf ~l 

gut lbar. a Girl. Cl"b ..",Iff m<mbrT, Jo.y LcWB 

CH,UtBERS v, OMAnA OlRLS CLUB 941 
Chnunf.5upp.niiD-N. ' ...1 

,\nd, b€cause a man can ,more ea!lily COD- here becau;t;E: the plaintiff hII-" failed {.() 
\'<I,t! his InvolwTIwm in jUl unmarried preg· addUCE: any eyjdence which creates a jury 
,lfllll"Y, he is not ;t;llbj~t(>d tc similar treat· questiopundtlr the third prong of the GriJ. 
m.-nL In So!'aillV r'<Q substantive rights fill test requiring dUl-based nnimus. 
l.esides Title VH W'fnil allllg«J lUI; the ba..<;h; 

u! $cetinn 198h(:j}, The Cnurt (aulld it 

Ilm~sssry to oonsmr "whether 11 plain. J. C!iW1I 8tl$M bWidiGusly Di-!lcnmi1UI' 


\iff would have a (aute of action urnWl' tory Animl.s 

~ 19«5{3} wher", t~ diilfern::lact was Mt sub In addition ro elftahlil!hing that the de

jt-<:t to suit ul'ld.. r Title VB or a Mnlpru-abJe 
 fendanta entere<i Into an agreEment to de
'(atute." Greal American FedtTal Slit" pri\'t the plaintiff of prole1:tOO right.:;, the 
j,1Q'S & wlm .48$'1/ 1.'. Nm'Otng. 442 U.s. at plain!.iff Wl\$ reqUlr~ to present some e'l't
;,~O n. 6, 99 S.Cc at 2348 n. 6. FoU()wing den«: that th", defendants were motivate<!
.\'QfO/lIY it ha~ be<!n held tl».t Sectlon 

~1i\I$e the plaintiff was a member of a IB,55(J) doos provide a ('./Iuse ()f action 
das.~ thAt the defendants disliked or hated.,,-here Title VU has not ~!\ pled. See. 
Griffin t~ BtYckenrldyt. 403 U.S, at lOt,.'.g., Skadcgaard r. F(l/'Teti. 57B t'.Supp. 
91 $.Ct.. At l1tfS; Shrlrtbull v. Lookingt:!Q9, 1218 (U.NJ.l9&Ji ($t'xual harass· 

m~n:j. In so holding th.. Court pOinted nut J::lk, 507 p,supp, 911, 921 (S.D.l~i!l). riffd. 
:hz! the right which 1M plaintiff snught t.(> 611 F,2d 645 (3th elr./, cerL denied, 459 
protect was .. 'ind"'f*J'lI.ie1jt' tJf those provid· U.s. 007. )03 S.C!. 211, 'i4 LEd.2d 168 
d in Titi", VU" and ~Jl.isted before ~ (19S2:" Thenl are two prongs associated 
I~ge of Title va. fd. at 1218. with this t-lilruent of the Griffin test.. 

The right of pn\':1ey wouki appear t.(> bit Fint, Griffin s language requm lhat the 

"independent" of any righl& prote!:ted by plaintiff be a IMmber of, or associated with 
Title VII.M The Court has been unable lO fl protected da11r>. Griffin 1/. Bl'1ICkel1' 
(ind any case when!in the right of privacy ridQ1!. 4(13: U.S. at 102-fr3, 91 S.Ct.. at 17\iS
ha~ formed the substantive basis of a See ~. Se()ond, there is a requil'(:lment that 
lion 198.')(3) oonspiraey.'" And, although th;trll be a "men$ rea" present, i.e., that the 
pt1I'aey may well provide n claim, it is not c01l3pirawl'll hnv~ a particular hatred of the 
l1t'~~;;sa!')' for the Court to reso!re the tssue prot;l(ted group. Shortoull !to lAPking 

h1<l '''' A\:fo;m100 lUI.! Upl b!u job, (M$. hwis [~ of pl'Ol¢C1ioll df"rik-d by Se"';"n 19.850). !M 
IIbd,), Till' t¢$4mo-ny <If Ms. Lewi~ show> lh"l Mt'i;d#m V. Mi.Wsrippi Am...r" l.igJtr <:4.. ~5 
<I... !<Ad ~ Ktff'1!f'li!.R.twky. her ~.,I. F.2d ?19, 91S (.!th C .... 1917) (~ ;_rtitlll 
_;wi h:cknd.•h31 the wu ~;Jod lI'Jing fu~UII filius aff .. ~w.bk ~cl.u:J 1ITl· 
", ha\ .. lIJt ;Jban:ion $0 dl<il the CQIIId Jrloly 4«- Secrkm 1985m). AWlmhlll mdl !l<'Ottt·
","'knb.1!!. Ihill M\. K"rri&"l1'~'1ey __.. lIOn wouM bt ;,.....ibbh: 11K quc>IWo u;U , ... 
h 	 ~"'J)1~ .\'1,;. Lcwi. npinsli IlK abortion. _fa Io.+o::tn.:.. lIK ri£h! of pri"""y ill prou:d:«l
III.;u Ms. Ltwl~ bad II", ",b<nt;"n 2"l""'ay «ry from pUrely ~I<' acnon. C..~hm,;m v. K~
'\Mnh afltr !lu: COIWt<=tc»t. matt C""", ;(S6 F.supp, 730, 7n. ". J ULDJ':I.

\t,. Htng.Sraull It"l<Uled tbal .1>: w.u no! 1m). t'h.e~ is a split among th.. clT>;"lt! <m
';"'MC 1Iun Iov Lewt. ...... pt<'ifI'Ull (If lM~ $h¢ Ihb i"Il~. l1\c Eiglnn C'tW'1 hdd In ANi"" v. ,,~~ ""ln8 ~o bave Ii" abortion until Ms. I_I. G4111tQn, 450 F.2d In7 (81h Ch.tnl) H"", ... 1 ..
"31 ~ither al 1he d(J(.!I>'. IIffjcc or had alrcady 

po," ri,hls occurcd by lhe fin.! ~mendmtm! lindh"" In" IIbortlon, and tt-.al .M "h<II11o... was not 
p:rotc""cd by the fourtl:<'''tb arru:n<!mt:'I'lt ar~ 1=','0.II ('QlldilH>1l for teq»n& lbe job, 
hlll:ud from I'nVllle "-~ ....cU ;., $lill" ~tmdtKi. 14 

l!I. Whl'dU'r 1M rilllol "I JIri'''''Y bas been heW I/) '" IHZ~JJ. H_·~'Ctr. siOKt 11m rulmg. I~ 
~M(j~ lH'UI~!lIOr a smale pc«<>n'$ ~ ~Im Court has ind.;~ICd. whhcut rutioj\: "n 
'" brat ('hiklr~1I'I .. 1llUtiOJvM. SttYf/ff 1'. KM' the ItWfet dJrwly. ~ widl1lUt )(1m" _If a<" 
'U", 161 F.l<:I 4$9. 4'l7 (Slh C..-,19$}) t~"""-I t-. St\:-I..... 1'nS(lj <k>r:t IM>t aul~ It CIIltWI of 
'<>OOUCI ""bide <If ~i~ .- "b.uk un· xtio" f.,.. Fi-\Iaie ,it>I"I~~ <If thr fiN( or 
'l'~m~ MIlSlilUU<>!1lll right~ ~Iy "'*' 11;"U1"""11> ~tn~ Um"" /Jr(M"","~ofhY."<I hy I'r,,:u:),). 

C","FfflUtS & hi_a ". S«rn. %) u.s. ns. 831
tol, If tmllr:l~ lit dl<: hmoo"",,"al right) d<x;. . .... 1(tJ $,Ct. 1152, 3351_58:, 11 LEd.2d lo.t'J 

In"", ul"llds 10 !.Ing1~ penQOU, ....:b /I rlfht (l9IIJ}. 
"<>uk! '1I'Im • • ",,"wly Come ""lmll 1M gambil 
~~><w-n 
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Elk. 501 F.$upt). at 921. l[IIoti:ng. H4rri$On 
t'. B~ S19 F2d 1358 Ust Cir,197S). 

{II J NO/; ~urprisingly both women and 

hLkks al'\! cognIzable elil$3ea under Grif

filL Life Insl/.rt11lu CQ. r.if Nortlt America 
v.. Rridlardl. 591 p,za 499, 5(lS (9Ut Cir. 
1979} kOO!:lpirney against a clasa defined by 
~t: Griffin to. Breckenridge. ~(l3 U.s. sa 
91 S,Ct 1'190, 29 L..Ed,2d 338 (ronsptraty 
agains~ dus defined by r.l.ce). The plain
tiff in thtS -ease mdefined by both race and 
sex, aloM or in cnll'lbiuation. J(jJerifl$ v. 
Ha1*1"il (.ouniy Community Adio71 Ass'n., 
6t.1 F.2d 1025, 1032-33 (5th CirJ9S0) (clllSs 
defilW<l as hlack W-oIMUI. The class or 
cluses cf which the plaintiff is a member 
:an clearly within W protel;uon of tM 
"""te. 

UZI It is the "invidiously d~rimlnatr;.. 
ry animus" requirelOOnl o( the Griffin test 
when: the plaintiff hq tailed. EvidJmCe of . 
adverse impact. if any, simply ~ nnt 
fulfill tile lMrut i1!a requiremen~ ~ 
to show irrationa.l or invidious class dis. 
~r:imination. See Sho:r-tbttll 10'. Loakit:g 
Elk, 507 r,Stlpp. ot -en· The fact that 
t.h& flnfottement at me policy, initially or 
later, may have alrudy impa~tlliI or per
haps win impact women, blacits, hlatk 
women or tingle black women, mlm.'! heavi-
Iy is irreleVllnt. There is no evklene¢ of an 
agreement.. or understanding, or intent, to 
invidiously discriminate against any such 
group. 

4. 1'\ii1.'i/ or Depritl<l:lioM 
TIw final element for whicli the plaintiff 

wq Mlqu1rml tI> pl"Clduee evidence it that 
the alleged act(fI) in furtheranee of the ~ 
apiratorial atf~ment CIIused her injury or 
deprivation. Griffin. v. BreCkenridge. 403 
U.S. at 103., 91 s.et. 4t 1798-99. Unlike a 
«iminal eunspirncy the gta....mfl of :a. dvi1 
COtUlpinq is resulting datnilgt! ,vallt v. 
OIl#tI', 23l) U.S. 165, 183, 33 S,Ct. 1043, 
1048, 57 L.Ed. 1439 {1913j.. Thll' plaintiff 
c!ainu that 'M 1000t her job, incurred medj. 

lIl. '"I'bo: reqtJil1!mCIU IIttl.he d.iKfim'nati"p ~ 
'dan,baS>!'d' is '"" M1i~ by lin 1I1I*"",,!hat 
I~ was II «>...~ wbkh iIf(ffied !he tnt..... 
J::IU of. diU (]of pc'nCIn~ lirnllitrly ih......ed Wilh 

eal costs. and suffered emotiomil distl"tn., 
Because the Court hu con<ludOO: (l) no 
3.g'n1Ement existed; (2) tl\if1nt may hne 
been no oogniu.bJe right; aud (3) no clau
hal>ed animIU waS present, it Is not ~ 
sary to examine tlua omsal relationlliJip be
tween ~ aUegt!d acta and the alleged 
h"",. 

COMMON LAW CONSPIRACY 
(13} The plaintiff failed to fl.!lta.bll.h lIuf. 

ficil.."nt facts to oofeat the defendanta' lUo
tion for a dire<lted Verolrt on the wue <If 
eommon law eolt$piraey. The element. 
\lihkh must be pl1H..n fOT common law 
oonspiracy e88entially tnirror the rtoqmre. 
IOOnt of 42 U.S.C. § 1985(3), with the b<. 

ception that the~ need not be " tlwwing of 
racial anlmus. Dizon v. Reu;nciH4tiO'lf, 
[nc.., 200 Neb, 4S, 291 N. W.2d 2'30, 233 
(1980). 

. 
. 

CondlUlOll 
In retrospect the fOrt1i!oing anal)'lli9 nay 

sum overly detailed and unn~y an
alytical. HOWf:v€r, the Court ill vet')' ~ 
hi) that jUl'y waoes. sbould be presetVt'd for 
jury oonsidlft'atWn. In fact, the adn<;mition 
of the CGurt of ApPElals to reserve ruling 
on issues <)f sufficiency of evidence until 
alter a jury verdict Ja usually roUewed by 
thifl Court. TIterefwe, the $uat..a:infng of. 
motion w dismiss upon el!mpJetien of Ute 
plaintiI('1I ease-i&chid happens only wr 
careful consideration 0.1 the evme-nce ad
duced. Nonet.hcrou. this is a cu.e in which 
ttlch action wu proper. 

The plaintiff has sought., lhrougb • ..ar
!w ot' judgmental anegations and ~l'1ClUI6-
ry afCtdavits and statements, to (lpm II wllb 
of ~t., discrimulatiun and .:oru;pirat::y in
vnlving dGums, Ilven hundreds, of indlvidll
ala and tnganiz;l.tions in the Omdla oommu
nitI'. At some point., lIlu:5Q1'y concfusioM 
and UMUppcrted sus~ns tllUlJt give way 
to filet. .Mere ttmwntions whkh ~ 

1M pJ..,hulfb " .. : Shcnlndi v. Looi'''' Eli. sot 
f"'s>lpp. 9ZI. qu<>ting. Ji<J~ ". ~ Sl~ 
F.2d 13" (hI Cir,19H). 

CHAMBERS Y. OMAHA GIRLS CLUB 
a.. ....nf~m Il'Uid>. 1_)

passed off as establislUKl faet mus.[ be held 
up w critkal analysis. OtherwUe, our sys· 
tern (If ju,stke- beoomea a vothicle tor sial!· 
Mr, inbnndation, and cltant.~r ~ina' 
dOlL 

Every lal" suit must be a s€arcl! for 
truth. Hete, the truth is that pwntiff, 
~i\"el'l thE.' .:-haOC(!, failed to conl"tfft slightt)' 
related factl! with anything N!1eVDut w the 
real mUN! of the cafle. Thenfote, tile 
riismislH1J itt aud was eorreCL 

TITLE VII 

The Title vn claims Wl're not dismissed 
at the conclusion of the ptalotifrs evidence 
They were t~ subjft:t matter of evidence 
from the: defendants and 10?Puttat eYidianee 
from the plaintiJf< AceordlnS-ly, the Coon 
twgins, anew, au analysis of the {act:\I and 
law as thi?)' may be appliabJe to the Title 
VI[ mua. 

31. 	 '""" Pregn-/l.ncy Dl""'1"n!Urmi(lo ACI, 42 US.c. 
§ :I!OOOc{k}. in/ ... ~ )J 'ffiIU diJlitdmimuion 
on til<: basi. of ptqnll!lC1 the "me u dioc::rimi
!\aIlon on Ihr ba.~s of ~. 

ll. ~ plafllliff "II«Ud tht "P'lC6 PFl1l'idoM:! <10 
lile NEOC fmm ~lkt:ina: dis.eriminnllH\ _ the 
b.a.i~ ...r man.ta! SllIlUS !l1ttI ~~. 11k EEOC (corm 
does nat ~ fl)f ",U",a!i<ln' af discrim;nll
lion ruu..d upon marilal.~llI!U1.. She, theref.,...,. 
('l1'Iiy "I~ ..,,, dh.:rimlnMio.n {>I> lilt EEOC 
form. ~ plaintiff Jndkal'Ui on both tom
-pilla» lb.:11 W bdi~,,¢d the ptrIlwlan of Ihf 
d"':$"lmm.:mon to br:!: 

I '1m , ~q;naltl i.e-male who i~ u"natried_ I 
"'''''' <:mpl<>ycd by 1M ~&nl lOS the Aft. 
and enil$ Coordm.tt.... !rnm !I&O "mil 
4/t5lU. 
On Feb. 8. I~ (~umat~ <!au, I in
fnrmrd my ~r !lUll I _ 1'«1"""1. 
On F~h. n. 19!1. t WillS lJive:n II i.mer <lating 
(iuol I WlIIS t.ml>i~I¢d !:>ec:iUSC! wu pn:z.....t 
lind unl!!'WTW 
I bdi¢'\'t tlUll my kr11U~£;oI)<! "'" llkpl al. 
,;-dm.iA.MWn based on my Sa lhepam Ft
malt)~: 

I. 1"IK RdpOndtnl did _ hI.¥t • pul1c:l' 
<10 Uf>"'~ mo!bel'$ pno!' we my ;nfonmn,« 
lhe<ll thai I WI.! Il'"'ftUln1: 

1. My prega.flCy did tI!'I4 lmedere with my 
lIb.!Uty 10 P'<'ri<>rm my j<>b'. 

J. 11'.'.:l$ perlo<ming my jab in.n ~ 
manntr. 
rd. 'hr aoo.-/! rtUG"'" I .drq:~ d'"",,;mul*\wtl 
Sex (f'fft<>a.m F¢lnllh:~ under n!l~ vn cof Iht 
Ch·oI R;ghl~ A~t "f 1964, ao 1Imenikd. 

Thfs action ptt>&enbl a novel question.:: 
wMtbotr a privll.O! serv\(:e organiz.a.t1on, 
whieh hI' Illl a.eoounts i.$ dedieald In help
ing young girls reach their fullest POW"'" 
cial, may, without ooing gllilty of diserim'" 
na;tion under tlw law, fire unmarried worn
otn who herome prE'gnant! 1'Iw ultima(j? 
is&ue in this ease is whether the rule per· 
mitting the tmminatkm of smgle employ~* 
who beeomot pregnant. <)r cause a prog'OIl.R
cy, unlawfully dwuiminates agaillflt the 
plaiutiff, iudividually, or has an unlawfully 
discriminatory impact U{lQ1I II- class of wonv 
"'n Or black women. of whkh the plalnUIf is 
a member.)1 

SCOPE OF THE CLAlld 
IHI The eha:rge.~ which Wen! originally 

filed by the plaintiff with !.he NEOC IIlnd 
EEOC :alkgtrd diflcrimination on the buis 
of ~J; and marital atatu.s (F.:xhibw P~1-1 
!W.d P ('1-·1AV~ The cl!arge!l were investi
gated as sex and marital statM vioJations.u 

Tba\ Court ~ WI dlsr:rimilWkm 
h:uied upon marita! t(;Ilu$ ;$ ,,01 ~ 
:uldr~ \ldt.bla tho: ~ 01 Tillc \'11, 
H""""'...., ~ Tille Vll does nm spec:iflally 
pt"ohibil dW::mmnatkm b.uc:d "1""1 manu! !U

{US. Couru ltol\!C ~~I lUIri<:tior»
as e<>ming within tb.e-co~ w·tnk \'n, s.
#.,... SJm>gU "'. lhoilw. Ai..u...u. lift;.. ..w F.2d 
1l!N ('m e .. ), <WI. <knUJ., 41)4 US- 991. '92 
S.Q. 536, 30 Lfld.2d 543 (l97!) (JI(l ma~ 
nilit tw iIIewardo:u<::; in~ilIid 1111;1« 42 U.5.<:. 
§ 2()()!)e_l(II){I); Sou DOOimtnafion-M.Jrillll 
StatU! 14 A.LJtfled. M3 (l97l'). Sa NmRtv. 
Slat. § 48-1104 (fh'(mI.e- 19114) wakh ..,.1o;1lS it 
,,1'1 "nfilwful ~I pr::Ktiu 10 c!iscnmi· 
lUItl: ..II the b.uJ~ ol nuui\ll.l $I.1IUI$. 

n. ntle VII prohibits dhcrlmimlllK>1'I «:I thoe boo· 
Us of stt and ~. 

II lhaIl be an. unbwfu! ~m. pn«i(e 
for .m ¢Il'Ipfoyu
(1) I» fad Dr mu~ u> bin Of to diwl\:lri:lt 
any individual. <II" «him>ist' 1<:> discrimill*tt 
• ...: any indMdoai w«b ~ 10 hit 
=m;>"n.>ation, Ie...,,, CII.IIlI:brtons, or privilqn 
0( cmpkrymenl, ~ of _II indiVidIdT" 
"..,." cular, retigiDn,. so:", ,.,.. c.at101Ul <Irl&in: 
w 
U) 10 limit. ~le, OJ ek»tIy hU ¢IfIIIkl)'· 
_ or appli<:a!w; tor ~mplo}motnt jll iUI)' "'IIY 
which ww.Id ~ or tend I.. dqIrive aoy 
indi\'kklal t>I mlploymem (>f>pOnUnilin « 
t){he....,;~ ~ly affect lib _... as an 
<mrpi!»=. ~ (If web in6iI4<ha]'s Dee. 
""""". ~Ugiun. """. <>l" mI!~ oriel1\. 


-4Z OJ'.c. § lOOOe-l(a). 
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The plaintiff now ~k& to attal:k the rule dist:riminatiM O!\ly illsofar u (Uk! 11 may 
on the buill af race and gender dilicrimhm have an impact upon the d),S$ of black 
tion. The law peormits !.he ~ of tht' women. To the e:uent that tM pJalntiff 
lawsuit to exceed thtt sooprt" of the charges seeks to- independently addre-li-li tfl,eia) dis
where the kind of di!l.nimlnation which is crimination under T1iJ<f VI1. the elaim 13 
illleged ill the lawsuit is relAU>d to. or grow. barred.u 
ing O1It of, the aHeptiont> made dt:ting the 
p.:miency of the ease before the Commu· NATURE OF THE CASE 
sion. S<!ltrn<J: P. Standard flrtllids; lite., This ClUII! 1& neither II ebss tlclion nor a
431 F.2d 4&5. 4fil) l5th Cir.l97Q) h:llilltp of "mixed motive" ~w>e.-H It, is abo undearharasSment and discharge will support 

whetber plaintiff has sought to adv),n\:ecull1plaint alleging discrimination in pnr 
this case on a thl!Qry of di:lparnte imPkltt ormatiofl): ue also JOO'I'UI(l'l v. NekooBIl·Ed
dillpal'&te treatment, or ooth.100"'" Paper Co., 558 F.2d 841, 846 n. II 


(8th Cit.), (fJri. rieni~, 434 U.S, 920, 98 Often the distinct.lonil ootw<wn the t~ 


s.n. 394. 54 L.Eci2d 276 (1977).. The plain lies !U't! 116t elear.:Il It is 1:\(1( u~mmon 

tiff aUcRes that "black single women" com· ror a tiUipatale lreatment c\Mrrll!llW dispar· 
prUe the tIlIS& advt:r.lely affected by roll) ate impact clnim to ari.s€ in thll tame litiga
11. In ~enee, the plaintiff is alleging a 	 tiGn from tM same lilt of fa~ts. See. e.g., 
combination of racial and sex·based db· J;;na I'. Iniernaticrn4i p(1.~r CQ" 1m 
criminatioo,M This Ccurt W111 address rue F.2d 496, 499-&00 (8th Cir.1983).

In ~dition. 'fitl" VU _In: of "lI,~jI a<ld ~~ 1M cornm!\tiJon tel. 
111<; len'IU ~.~ of "'"~ Qr"ort Ihe bun of "(,<\It plw." lheory o( dl$climln.!itm. kficm:s ... 
1tX" indl.ldC", bu!.n IIQllimilcl1<lc bc.uIuw of HarriJ ~ eum.....,..·,y Ama.. Au i<. tU F.2d 
or on 1M bNil of prqnaney, clUtdbinb, or 1025, Hm_l-4 ('th Cir.l~l. 'l'hIIo Oc.urt ~led. 
relalCd .......diel.1 oornIltloru; and ~n aI -In I"" a"",_ of .. ciu: ~Qj\ by Coli
ra:tcd by pasn.n()'. cbildbinh. or rd:lIed ~ thai ;t d;<;\ nl)! 'n.I""", ID pn>Vi<k prot=km 
1lm'Ik.d conditi..n. tbilll bot 1n...Jed 1ft<: """"' :qMn<l di>ll:rimillllUull dir<:CIed np<:t:;",ll:y u> 
EM All cmplo)·,,",nHd.~ ~ 'ndud· ward b1llcl< worn"" "'" :a ~""" srp.aral~ and /;II$,. 
illf _cll'1 of benmtl uOlkr fring., b.-ndit uno from 1M clas$ of WOIm'n lind the ffil14 ol 
VI'O$fam•• as ot"", 1"" _ <'>QI to ;aff~ !rut lilll.du.. _ c.onrn>! (omlolll' • N'sl.Ih ,hal InVd 
llmilar in !h<:ir abilil)' (Ie iflll.b!1ity to wrui:, b"""'k women wil~1 ". ~iabk Tlik vn "'1114'" 
and nOlhinl in:K:<:tion UJrIJO.e-l(h) of Ihit tj.k dy ~ Id. 1lI Hm. 
shall be in!cf"l\'l'lOtcd 10 ""rmil O)th~, Th's 
sub:<e~don dial! nut noQui,e n ~.r 10 35. Th¢ Cvvrl"$ tulinl <In fhe diim "ndtt 4l 
pay rw ~al!h In:lUflln<:e: hc:"riiu let" a'txlrtIQn, U.s.c. § 19iU I'ndudt"S a finclina qf diwrillUt\&
"~(:1!Vl "'~ In.: lift d !he 1'OO<!01'l wt>old be liln> "" 1M 1Ia:;ll ut fa« Uttik, TWe VII ul>df:r 
"1\1b,~ed if the fetu, WlOft cani«! !<:) Ltn'll llx d<x-Irin~ of eoUal"".1 ¢$lappet fAn/los~. 
W t-<ttpt "'ner~ medka.1 C(jmplkoiILon~ ha".., 1_.. lkpr. 01 nUN;L 70S F.2d 1018, 1020 (all!! 
tnlotn ((om an aoonian; l'NJvr4td, Thai nom. Cir.19a3). 
<!Ii Mrt:<iI dUl;ll ~~dudc "tl tmplo.'tt from 
pro~i4JJlS il<b9nion Wnrllu or otherwl:<e af. M. CeninQ!~ ot a tlaill "'" _ ~, 
ff(:t ~pinji\ll ~ In ftprd IG~. The ddtndam doc, \'><it I;(>n.Utwf !lU'l lhe1,0n, pl,umlf! W*S find for any rt_ ()1l\.rr lhan 1M

42 U.s_C, lJ 1OOOt(1). ~ is<<! U':rmltLalion kmr, Elhobil p.... 
34. 	 't'b.. iclu m ~bin;Ci su.tu«>ry r(nl':<;\!1tlI 3D). ~efore. \111$ t:ilSC ,~run :a rnilcd rnouve 

wu r~td~ inD#]r.ffwxnul '" ~ UQfQO'J;. ~ and .maIY'lh l.mder iiit.In lo'. BkKl 118 ".M. 
41) f',Svpp. 1~2, In (E..J')-Mo.l<»'6), lI:II c,..".llng UIS (BIb Cir.19ll5) _kI tI01 bo ..p~ 
• "l>.Il"I" ",~y. ",hith IIIII'C'U1d pr<:nIide rd:kf 

~ ",t>.t liM drafun >If the "'''lute im(nd. 3-1. lk EilIbIh Cw;uil b.u f¢(~tllly <i~ 


«\, The ru.hth Circuu did rtOt nad> this 'SSlIoe bo:nh 1I1C:1:1,k5. &k)' Il. AMt<IJu-&<sch. h:f.. 

bulldl !hot quCi-t, .... opea, Juqt 8ridrt.wed, 1$8 !",U 2~1 {8tb Cir.19lI.$): ,.", ",0.. P4tt v. V.s. 
-We: do no\, :wbtot::ribc: erultdy 10 thI: d:Utrlc:t J"J~nu. ~.• 126 F.2d lOla (Sth Clt.19M). 
coun', '.,,,sonina: in n::j..c\lnll appoetlmut d.".1m:;; ThO' c-n an.lyud the ,,>idena:: ",mkf botb. 
of race .nel:wt:ll dillCriMhuulon undM TIIk:i VII: Ihe<;riU 

DtGfllfluurid >'. Otn.rlll Meum. ssa F.U ~, 
4M {81h Ci... 1~7}, 1& When b<>1h '~$ au liru.!yzcd. ~ (lndhlt 

'lhla c-n adnp~. I"" fflUoOOinl (If liM Finh lli Ill> a<h-..,r5C' ,mpad (~S 110 impliul;'X' oa 
Clf\:ui! ",lIkl> Iruu black £em",l" liS J s1.!bcbn ",htlner Qr nOl .hef'l' "':U GJ&parale lnilillf/tHll. 

CHAMBERS ... OMAHA GIRts CLUB 
0... ..." F.5upp. 'Wi ~tu.1"'" t'*"l 

Claims, u/ disparate impart art! olu.ll uti tlw North Omaha Girls Club (nhll.' wen 
lired (or elass actions WM/"Ir it ;11 alleged single and female, (>ne was married and 
that a facially neutral rule falls imina femal~); 

harshly on one group than on :motMr. (3) Thi! Gids Club of Omah.- I\u bHn 
&t>. e,g" Reed l\ Al'ii!l:gtotl Hotel Co., ,fIG a~tivl'ly el.lgaglld 11\ a oompn.'hensiv~ p:t(I
f2d 721, 723 {8th Cil'." ct'ri. denied, 4H gl'3ITI w redul't' U"<!nage P«'gna~ie$ for 
U.s. 854, iI" S.Ct. 153, 38 L.Ed.2d 103 at least five year~; 


(1973).n TheM are, however, situations (4l Rule 11 wa.o; d".... l9ped by the ex~' 


where it Ii; approyriate fol" an iudividual to utiVIt dirt'ctor. Mary Hefl¥.Braun. aftEr 

p:roe€'e'd under a di.9pante illlJ)8('t thl!Qry. two single $taff members, Melanie Wells 

lASI;Q v. Woodmen of Me World LIfe In· and Jod)' Pm, beeame pregnant io HIS1; 

$Uf1lnce Co., 74\ F.2d 12~1. 124.1 U{lth (5) The role was also adupled ih re

C..... 19S4), uri. delfied, - U.S. __, 105 $POn!l~ to the reaction of s fourteen yeAr 

S Ct. 232il,85 L.Ed.2d 839 (1985); Rule t'. old Glrls Club memlMt (Sheils. Brown) 

lnUntaiional Ass'n of Bri4gr. Structural $l.ating that she want«} to h£vt! a baby 

and Ornament4l lronworken, 56S F.2d &$ euu all- Marehese (M(!Janie WeD's 
558.. 51".6 {8th C:i1".19771 (individual eJaime In baby} and that shortly thetElaiter Ma. 
the natu"" of a pattern and practi«! suil). Brown did beeome pregnant. Ami, tire 

Under the facUI nE this uae, an analysis ruk! was adopted in respnn.'IC to the ~ 
tion of aoother member, Sue MillEir. whounder both disparate impaet and disparate 

. bocame ups<rt when l;M Iearn€d of Ms.tnatment i!J propel". 
~e'l> pregnaney; 

(iiI Mil. Heng-BraWl diM:USHd the port<FlNDlNGS OF FACT 
ey with several stat! membel'll, and her 

The Court w:lopt$ the findings of tact set pt'nonal Attorney before abe d!)(:idoo to 
forth in its cudier dilleutsioM." The Court promulga~ the rule; 
further f"mdl! 11$ follows: (7) The Girls Club of OIl'l2l.b.a ton

U) The Girts Club employed AppMl(~ sldered the alternatives of uansferring
mately 132 different persOllS bet_n the duties of a single employ~ who 00
1975 and 1m. The- work f<m:e at all c;om($ pregnant to areas away from the 
relnvaut t:i:mes was apPfflXUnlludy 8my· girls ("nnn~ontact ~''), and of provid· 
five petlWat h1atk and h&3 ruwer been ing for a. leave of a!»ffI~. It WllS ron· 
I€!IS than fifty pen:ent blKk" The work duded that to transfer duties (I) a "rum· 
fOrte is and hll.3 always been primArily oontaet area" during tile time that thE 
female; there WlCre sixteen mal~ em pregnancy "shows" is not powbkl ttillte 
ployed between the Ye1.lil 1975 and 1\;82, there are no ~ at the Girls Clllb whe~ 

(2) At the time that rule 11 W&I:I imple an employee would not be in contact with 
mented theN! w~ um staff member.!: at the girls:. it was also oondudtd that s 

Royal It'. ~ H,,?.&i n·.~ Comm'" 655 .,.j b)' blM'lt rnidenu.: {411be .... IN:Ullve d!rn:t.... 
F_ld 15'9. 11!Il n, ~ (8th Ci •• I9$!). is". n:urlcd,urh,U: _man; {~J lbot! ~x:ecl.lti..., 

.iin<1nr W"",, glvt:n iIo oi"·"",,,l< p41id nw!~roil1 
,\9. n.., C<>Ur1 in RNA v. Arli,..,.." a\lOWll'<! * lI'~; (6) :l>PQI~( blad. single woman _fired

b4.::l< pti'r:son ",ho had ",",11 tcrnIiJl.lllw. CJ) brinj pursuant \0 llw pOUey ahu 1M pl;unllfl'; (1) MIL
",.:1_ aetlon MAl; '" hbw:l< V>d" fnrmlrr tmpluy K/::J'ripn.RiIo\i'lQ. ,iJOC; ",\'rit~ d~ din,rule pro
",.. 1M plaintiff "''"' ~ \0 1110: ..amc ....1 vided ~ $Ilppofi rnr mu:oy bta<:l< .wrt:futtilllilUlory pcllttU 1I$1X.her l\\ot,m:>en 01 W 

m.:mhion and in an" (:U( ~ fmaJlll:;alelMs: <176 F.2d.&t 72;1. Hnr. U ru)!d! &hew... 
~ (II) M~ Kcrripn.!tn.'ky b«ame ~.1Ie plilimifl did mil .....k cert,fh:&mltl to uprt· 

...nl Ibt eb.u« blKl< ....·omen. 	 ...ruLe: w..$k "nd "",lgnood ~ry $bort!)' bdorc .... 
"""y wrdy corter ,he k.......- of lbe p:rt:gun~'. 

40. .% ~wnlJlllr!i (>1 N,h btu i...:rum:: 0) pI~i:rt M.. K"rrigan.Ra",l'1' IUs. ~ pOOl 101M 
~;rf is a blad, lingle .... 1»'I'I<Inc: (2) m(mb.:nhlp h~ btnh of her child MI<i prior to «:1urnillC Ul Giri& 
Cirh Club uf Orr".hI irn:ludcs brg., !lumbeMf tlr Chit> of Orrtll~ u __ 'owm""r and p&id .:omal!. 
bta.:l wom~n. IlIan'>' of whom art ffJ)tl\ $itl£lc m 
pU(m famjJ~", H"I~ """hborho:><><:! ,"'M.."" ik 
Rrlh unn of lhe. c;;t; Ch.h I. l""al.u ;. inhiobh. 

.- ..............~ 
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leave of absence from the time the girls 
would be able to discover (or see or find 
out about) the pregnancy until after the 
baby is born (approximately five to six 
montha) would disrupt the close relation
ships which the girls develop with staff 
memben; and would not be workable; 

(8) Ms. Kerrigan-Rawley announced 
the policy at a staff meeting on October 
31, 1981; 

(9) The plaintiff was at the October 31. 
1981 meeting and heard Ms. Kerrigan
Rawley announce the rule; 

(10) The Girls Club was acting pursu
ant to its normal procedure when the 
policy was announced and that the policy 
was effeetive from the date announced, 
October 31, 1981; 

(11) The !'3tifll~ation of the policy by 
the Board of Directors on March 15, 
1982, was in the normal course of busi
ness; 

(12) After the plaintiff knew of the 
policy and before she became pregnant, 
she attended at least one fertility class at 
St. Joseph Hospital and kept a tempera
ture chart to ascertain when it would be 
most likely that she could become preg
nant; 

(13) The plaintiff was well liked by the 
staff and the girls at the Girls Club; 

(14) The plaintiff was fired solely be
cause of her pregnancy; not because of 
premarital sexual activity and not be
cause of inferior work; 

(15) After the plaintiff was fued of
fers were made by staff members and 
board members to help the plaintiff frod 
employment but the plaintiff did not 
avail herself of these offers; 

41. 	 To establish a prima facie case: on a dispanle 
lrealment daim lhe plaintiff Iuo.s lhe burden of 
prodUCIion 10 show: (I) membership in a »TO
leclL"d group; (2) qualification for Ihe joh; (3) 
rejection: and (4) lhal the employer continued 
10 seek applicanls. Jd. 411 U.s. al 802, 93 S.CI. 
al 11124. The burden of production Ihen slrifts 
10 the defendanl -10 aniculale some legilimate, 
nondi.scnminalory reason for the employee's re· 
jection." Id. al 1102, 93 S.O. at 11124. If the 
defendant carries ils burden. lhe burden of pro
duclion shifts back 10 the plaintiff 10 show thai 
the defendants' S\aIL"d rcason was. prelexlual. 

(16) The plaintiff's NEOC and EEOC 
complaints were never amended to in. 
clude claims of racial discrimination; 

(l7) Abortion is no more or no less 
probable in Nebraska for a black female 
than a white female (see supra note 26); 

(18) Joy Lewis, a single black staff 
member, had an abortion after rule 11 
was in effect in order to play basketball, 
not to keep her job; 

(19) There is no evidence that the poli. 
cy promotes abortion. 

DISPARATE TREATMENT 
Disparate treatment occurs when an em

ployer treats some person less favorably 
than others because of race, color, religion. 
sex' or national origin. International 
Brotherhood of Team&te~ v. United 
Stales, 431 U.S. 324, 335-36 n. 15, 97 S.Ct. 
1843, 1854-55 n. 15, 52 L.Ed.2d 396 (1977) 
Ipattern and practice ease of racial discrimi
nation). Proof of discriminatory motive is 
critical, although in some situations it can 
be inferred from dif!erences in treatment. 
l~ 

The Supreme Court in McDonnell Doug
las Corp. v. Green, 411 U.S. 792, 93 S.Ct. 
1817, 36 L.Ed.2d 668 (1973) established a 
method for allocating the burdens of pro
duction in a disparate treatment ease." By 
its own tenns McDonnell Douglas, did not 
establish an exclusive method for the order 
and allocation of proof. Id. at 802, n. 13, 
93 S.Ct. 1824, n. 13. The ultimate inquiry 
in a disparate treatment ease, however 
fashioned, is whether the defendant inten
tionally discriminated against the plaintiff. 
United States Postal Service Board 0/ 
Go-vernon v. Aike1l$, 460 U.S. 711, 715, 

These burdens h.a~t been adaplL"d to discharge 
cases and promolion cascs. Su, I!.g., Worthy ... 
UtlitM States Sl.w. Coop. 616 F.2d 698 (3rd Cir. 
19110), Dam Y. lAm~ 01 Ark.. Inc.., 7111 F.ld 
6511 (8th Cir.1986) (failure 10 recall dischaTgt"); 
R<>'jlll Y. Missouri Hwy...tid T~p. Comm'n, 
655 F.2d 159, 163 (81h Cir.1981): BUI sec, KinK 
Y. Yellow Freight. 523 F.2d 879, 882 (81h Cir. 
1975), (Ihe Eighlh Cirntil indicalL"d lhallhe a!lo
calion of burdens has doublful applic.alion in a 
discbarge case). 

CHAMBERS v. OMAHA GIRL.S CLUB 
ChcasU9F,Supp.915 ID.Ncb.•9&61 

103 S.Ct. 1478, 1481-82, 75 L.Ed.2d 403 
(1983). In a disparate treatment ease the 
burden of showing intentional discrimina
tion remains with the plaintiff. Texas De
parlment of Community Affairs t'. Bur· 
dille, 450 U.S. 248, 256, 101 S.Ct. 1089, 
1095, 67 L.Ed.2d 207 (l98l); McDonnell 
Douglas Corp. V. Greell, 411 U.S. at 805
06, 93 S.Ct. at 1825-26. As a practical 
matter, a disparate treatment case comes 
down to whether the plaintiff can meet her 
burden of proving that the defendants' ar
ticulated non-discriminatory reason is not 
the real reason she was terminated. 

(151 The plaintiff: (1) having identified 
herself as a member of a protected group 
under Title VII, a black female; (2) being 
qualified for the job; (3) being discharged 
from the job because of pregnancy; and, 
(4) hailing been replaced by a single non
pregnant black woman, made out a primo. 
facie case of intentional discrimination. 
Zuniga v. KlcbcTf/ CoulIty Hospital, 692 
F.2d 986, 991 (5th Cir.1982) (discrimination 
on the basis of pregnancy is prima facie 
evidence of a violation under Section 
703(a)(2) of Title VII).1t This worked to 
shift the burden of production to the Girls 
Club to explain clearly the non-discrimina
tory reasons for its actions. Texas Depart
ment of Community Affairs V. Burdine, 
450 U.S. at 255-56, 101 S.Ct. at 1094-95. 
The defendants' burden is not a heavy one. 
It is sufficient if the defendant's evidence 
raises a genuine issue of fact as to whether 
it discriminated against the plaintiff. Id. 

The Court believes that the defendants' 
articulated reason for the rule, i.e., to pro
vide positille role models in an attempt to 
discourage teenagers from becoming preg-

U. 	 The defendanls conlend Ihatthe plainliff was 
not qualif,ed for Ihe job bccau,"" sbe was single 
and pregnant and lhal ber job did not remam 
op"n but was filled wilh anolher black woman. 
The Coun recognizes thaI the McDonndl Doug. 
las formulation is nol perfectly suited 10 Ihis 
siluation. but a]o;o nOICS, lhal Ihe burden is quite 
light for a plaintiff in allempling 10 make a 
prima facie disparale trealment case. Teun 
lHptlr,mmt 0/ Communiry Affairs y. Burdine. 
450 U.s_ 248 3t 253< 101 S.Cl. 108931 1093-94. 
67 LEd.2d 207 (1981). 

• 


nant, is a legitimate, nondisCriminatory rea
son that was clearly explained. The Court 
finds, therefore, that the defendants ha\'e 
successfu!ly rebutted the plaintifrs prima 
facie case. Finding this to be so, the bur
den shifted back to the plaintiff to show 
that the Girls Club's proffered reason for 
the rule was a pretext for discriminating 
against black women or single black worn· 
en. 

(l6J The plaintifrs e\'idence of pretext 
generally tries to establish that the rule is 
a cover up for the Girls Club's "morality 
standard" which disapproves of black sin· 
gle mothers. To that end, the plaintiff 
tried to prove: (1) that the rule required 
intrusion into the staff members' private 
lives; (2) that less restrictive alternatives 
were available such as a leave of absence 
or transfer of duties; (3) that the rule is 
applied in an irrational manner, i.e., it ap
plies to single pregnant women but not to 
single mothers; (4) that the rule promotes 
abortion and abortion is not a viable option 
for black women; (5) that the rule impacts 
black women more harshly; and (6) that 
ratification of the rule by the board of 
directors was an attempt to cover up ani
mus toward the plaintiff. 

The defendants' evidence was responsive 
to the plaintiff's claims of pretext and re
butted any suggestion of discriminatory in
tent on the part of the Girls Club. See 
Fumeo Construction Corp. V. Waters, 438 
U.S. 567, 580, 98 S.Ct. 2943, 2951, 57 
L.Ed.2d 957 (1918) (proof that employer's 
work force was racially balanced or con
tained disproportionately high percentage 
of minority employees is relevant to the 
issue of intent).-u The plaintiff has failed 

43. 	 The defendanlS pro~ed the following: (1) The 
slaff members were nol questioned aooul a pos
sible pregnancy unless Ihere was a reasonable 
belief lhat lhe staff p".--son was pregnant. and. 
u... pri~ale lives of staff members was nOI a 
concern of Ihe Girls Club; (2) For a discussion 
of alternatives. su Finding of Fact No.7. Su 
Roll.... y. City 01 San MOlen. 399 FSup. 358. 364 
(N.D_Ca.I975). njj'd. 572 F.2d 1311 (9th Cir. 
1977) (defendanl's showing he had no light 
work a~ailable held sufficienllo a~oid a finding 
of discrimmalion). (3) The stalislics do provide 
some evidence of discriminalory eff..,1 which 
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to I:nC\):t her ultimate burden of establishing 422 U.s. <405. 425 (95 S.CL 2362, 2'375, 4S 
lnti'nooMI discrimination. LEd.2d 280) {191Sl: Grigfl$ 11. Du~ 

PDln!,. Co" 401 U.S, 424, 430-32 (91 S.Ct. 
lHSPARATE IMPACT &49. BSS-S4, 28 L.Ed.2d 158] (l97H

~ SUPn>fne Court first applied the dis
 Ea.sley l1. Alfhnour-Bu.uh, 758 F"2d 251 
pal'1lW impact theory it! A sex discrimina iSth Cir.I985), ' 
tion ca.se in NlUhriUe (iIJS Co. t!. Satty. 434 

Thero are various u~ of elItabli$1rUS. 136, 98 S.Ct. 341, 54 L.Ed.2d 3M 
ing ~ ad~rse impact. (If a pul"pOrtiMly 

(l9?1) (effect of ~!ltraJ policy denying se
neuual rule. It is the burden of Ii plaintiff

niority w women returning from p~
to SMW that the policy at UllIu.e has acy!eave). 
siguifiCant effect on the gmup in question.

OstensiMy. claims of dispataw treatm~nt Albermarie Paper Co. l'. Moody. 422. U.s. 
requm: proof of discriminatory intent. 405. 95 Ret... 2352, 45 L.fAt2d 280 (1975)
while claims of dispante impact r~uire (til"t had greater impaet upon black applt.
only proof of diserimim!.tC!ty effeCt. T~m· canta). Adequate proof (If adverse lrnpaet 
ld~ v. United Stale.,., 431 U.S. at 336 n. requires that II p~ntiff dU"ett ~ data 
IS, rns.ct. at 1854-55 n. 15. However. the toward UlOM!: dau membiiln who are: qual~
distinction may be elusjv;1. Walkington l1. r~ for the job in the n!evant labor matkltt 
Daui8, 426 U.s. 229, 2M, 96 S.Ct. 2040, of the aetuID gwJrl11Phic liNa from which
0054, 49- LEd.2d 597 (l9?6) (Stevens, J. the defl!ndant draW3 (lmpjoyool!., Donnell 
oom::urring, !cias:&.wjde (",,"illl ef d~p~rate 

~ Geltel"lll Maton! CarpcmtiA S'1$ F,2d
impact}. To establish a prima fade CUE oJ ·1292, 1297-98 ,SUS Cid91B).
disparate impact 

111 Gretm '" Mi,uQurt Pacific Ratlrood [p)laintiffs must show that II- facially 
C1)" 523 P.2d 1290 (8th Cir"I$'(5), the Court neutral employment p~ has a signif. 
khmtirted thNffl waYll o.f fffltablishing diskandy advene impact em a protecw.! 
proportiQflate impatt. The plaintiff maygroup. Onclt Ulat showing is made, the 
attempt to detomnine;: (J) whether black! burden lihifta to the employer «t (ful'n()n
ii'll" woro(!n 1»" bladl. WOll'U»l) .. a dati or atstrate that the practke hu a manifest 
~ut blun (or Wl'lrotm or bled; women} in~\a.tion$hlp t4l the employment in que,· 
II spedfied geographical area are excluded tion and is julItified by busil'\CS!l neeem· 
by the auap«1 pract.ict,! at a s,ubstantiallyty. If the employer ~t.s thUi butdlln. 
higher rate than white& lOt' men}; (2) thethe plaintiff& mllY then stlow th&t GUIer 
peresntagllS of dUll member applieantllpru<:tictl$. which lack , s~milarly di&erimi· 
(eroployttlllJ that are &etuaily excluded bynatory effect., would Balis!), the employ· 
the practice 1»" policy, (lr (3} ~ k!val ufer', legitimate in~5t.s. Suth" show
employment of blaGks (bluk women) by Useing would be evid1l'nee tlutt the employer 
emplor-r in tomp;a.rlace with the pertentwas using the praetioo as a mere Phltext 
age of blacb in the ~levlU'lt labor markl:tfol' dmenmlnalion. St.. (1..11" Cq,I1It<ti· 
01' gtlI)graphie I'U'eL S23 F.2d at 1293<-94.cut t'. Teal, 451 U.S. 440, 44&-47 [102 

Ret. 2S2S, 2531)..31, 13 LEd..2d 1301 Under the Grt¢1l formulation, thl! plain
(l9S2); AU,ll'll'larlt Pa~ Co. v. Mood'll, tiff dearly cannot make a CUi! of impatt 

m.a,. he Ii"'ideI'ltC of lntem. :H~. in ordtr 1M! nllficaUt)n or lIIe rule ..... in 0Il:CUrd.iknc:e 
to ftUlkt " piC'l.t f1MM UN til d~1t UUI' wllh 0II1"liW ~Ic pnr.tt.i.a: (Finding of Fact 

ment wtlho\>l more: I""n JUtlIIICIl, the data mIW Ne. II),

be 'V)' dgnlficanl md ,how • VOSS dltp;l.nl,. Th.t C<.luf\ 1'101" thai 1M polity may nol re· 

(whlch 1M plaintiff b.u ("lied 10 show.) Su S<ltw tbe enliR' vrobItm. btll ~ Court is mind,.

iIlI"#! _( 4$, hp v. as, tl'Ubutri.M, r-, 126 fu) 11'111 Ihe puT'p(Kt ollhe rult i$ ibt resolulion 
F,Jd al 11346. 61 • RflOUS $OC:I" ~bt~,,,," ct. Wil/",_ v,

The Coun II.br;> fournllMI .borti01l If nnt ltt$ La {)prim 3q u.s. 483. 4119. 75S,CI. 461. 465. 
Ii).,(y f(1or blKk (1I1f1A!u, (FInd.~na ql F~ N6. 99 LEd, 563 (I~SO} (JI pmblcm rna,. b4 resulvtd 
111 (I<mtltl(l!l)'O/ Ktnneth Co.:); that IIH::Ni: 11 no ~not lilt;> ,,' a tim\!: Iii),
~t lbat !In: vntkY pt<!rlU>lt$ abnnl<ln, .tnd 

CHAMBERS v. OMAHA GIRLS CLUB 9,19 
CIu .. Utf~'U U).Ndo, '''*''1 

under method three. The general ~ula· a~a_~' The Court fmd.!t that ~USe 01 
tkm atamtks indkate the gtlOgrnpbie tII'M!. the signif'tt;l.r.tJy higbel' re.:rtility nul:." 
sumnmding Omaha is approldmately Il.l'n()ng blal!k !emaiM: the rUle banning sin
twltlrt pt'rc<mt bla~k and that the Girls i1e pregmrncies wtluld impal!t hlad. women 
Club of Omaha employa a :uafr wbkh is more hamly.U 

3.PproximaU:ly $ixty·five pert'(;('It bra~k. 
Tho plaintiff thus baring establisbed dis

The piaintiffs statistit'$ Ul'1t abo of doubt
parate impatt &hifts the burd-tln to the Glrls fill relevanea under method two ~u$e 
CltJb 00 either rdtJte the exlstertee of disthen> has beea only thrIM in$t.l\nCC$ in 
pl'Oportiona~ itrlpa.:',t,« j1;:t;;tify the polity ASwhich the p<.tliey has been applied ail'lce it 
a bu&iness nccessity (job related)..,. or es

waf> anOO\Hl~ (two black women havo 
tablish the ~xisteIl~ of a statutory bonabeen terminated and one whit<! female vot· 
tide job <JoCCUpation qtJAlification (bioql." unta:rity left H a t'f'.5ult of becoming pntg· 

nant wbile singlei. rIS) The defendants did not senoosiy 
attempt to :rebut the stattstital evidenceun Giving the plaintiff every benefit, 
put {(»'Ward by W: plaintiff. Rather, theytbe Court lUl$umC1ll that she has generally 
fucused (In establishing the polk}" aa a. busi·tried tu prove up her claim under metbOO 
ness n~l!ity or a bfoq. fn oroer f1»" afIDfl, ie., that under the rule black females 

of rhild be3ring age within th~ Doug!aa defendant to establish business ne<C6sity, 
County, Nebraska, am (ami in wme tases it must soow a close nexus between the 
Nebmska) would either not tie hind or policy in qUi!$tiotl and a "substantial end 
w\\uld hi! wrmlnawd lit a substatltlany goal"' of the ernpinyer. RcbitufJ1t v. Loril
Ingher raw than white femalea In the same lard Corp.. 444 F.2d 791, m (4th fu. 

44. n..e plaintiff) smistk:ll data ltKludo:: Ne. """,all f<:nilily n:es. wbil<:> as a cl.a$$ an.lii:dy 
~h 1915 SllIlWkal ~ of AOOnions {P- to become p<qn31Il JIpproxi<Il4ldy a:veruy pu
45-1); N~ka 19S3 S!atXl~1 R~pof\ of Abo..· .:tnl u ofltn- u blacks. The dd....darus did _ 
tio" IP-4$-lt I"ffc~ <>f Abcnw",. ql rllWt l~ ml;~ 
Whm:$ A, Cnmpar~ III 81:l(\l:l {P"';:5-3}; Orna· (Oiven th<: faa UI.I It. ~ did nnt 

ha Duuglu CQU1I!Y e!l'Ih !l:tpocu t'11! aod 1919 es.ahli1h any ~ q>Iallfk:ltions foe ~ 

(P-4~ aIld P-l$-1); Sia!twidt- Ins Abani<ms Il>CllI &1 lh¢ Gi1ls Ollb, ;h¢: Court ~ tlw 

N<w.,.- MI\r,;td tP-l1-H. Nclnuu ainh Onkr lhe JtnUlI.I ~ _btks fw l'N~ )6 

OuHi·W...Jlod 1976 lP-4i-7}. Ot>t.gI:'Wedlocl and o.,.,.,-mayo.. used ti.bJl:sUlor~ 

ffinh:. .... a PeroonU;se tJl All S,rttD (P-H-3); ~ popolaiWII of Ira i.howI: n"~ of ~ 

T.,.,nago: eirtl>--O<>uglu Co"nty {P_i1.....); Ado ulalion a bixi.}.

t.::o.:.:"t P:""gnancy ;n N<::btuil (P-<e1-&); Su".. From Ina. faetf. II i. po;ssibk, <:Ye'n in Int. 

mary ..r St .. ,tsl.l,,_M... Gx IP-3111), Sinh!; 10 abKlWt' f!l ~~'" d&u;. to ~ thaI 

Unmarried W~U,.".'1MCd Biniu-US. 1M imp&(1 of tm rulfc """,Jd fall man: Iwnhly 

Nal;<mllli Ccnt .. , f .... Hulth Slai,.ala IP-4~I);: Cioll blokk womcm of clIik!-t-rina .. 
mrth Suuulico 19U (P-#-1). 

... R<I"'~ It Cf1y11/~ S).J F.s"N' '" n 
u. 	~ 1¢:sltmony ind!.ta.ld- that 1M Gim Club of (aNeb-liS!}, 6/I'd. 6-711 F.:t4 151 {3th Cir.!'132-} 

o.naha has bird parHime pen<IlInei as yowl, (""bullal of prima bide ~ hdd [allan 
M. :ioi~I«"_ Th<!: statiSiia ""hj<:b w¢r¢ ",HUed 10 ,ntrod"", .u-at.a of wbll~ ('.;mdilb~~~ ~ 


indude fih""" ye.tr old females. Sino= 11140 • I:d in raih..~ &0 mab p;nfM f.ollt....,.",). 

of IIMploymell1 .. I lhe Girl~ Ch,lo " no< flud by 

a,,~ ~kular poticy. lhe Q>w1 """' consi~rc:d 47, Criut 1'_ ~u~, Co.. 401 U.s. 4:r4" 4)1, 

lru:... ~... !isdc$ in reaching it,.. ~Qndu:slon lhal • 91 S"Ct. 8<19, au" U L.U.ld 153 H91I) C'lf an 

prima facie case njSl$. (P-41_2). tmploymell~ prgIi~ ..midi "l'"'r.tn to- e;o.dud.l 


ThII e<.idenct stwws: (0 ,hat in ltel die N~ 1bJa<."~ km.;lItll """''''101: be: iIho:>wn 001>1: 
fenilliy rale fQr I<:'~n. whit,", In (tu. Dou,lu ml;al~ tG j!:Ib Pl'rfQrlNl""4. 1M pnIo(:t«:~ IS pr()

County area was J6.2 pili! dlf)\I$ind illr ).6 per hlbiled,~). 

hundred) as compared 10 H17.1 pirr liwul'l!nd for 
non-",hite lunag~;$ (or 10.7 pili' hundadl I(~sti .... ".., bfoq ""~qI't;..." applJtl\ in U- UIWllinnl 
mon)' Kenn~\h O<x;); wilh ttt$pI!CI 10 IUM~'" ...ncr<: "on ... i, a bQllIl tJdt t>CC'Upliti_1 qual;. 
(ago: fifle~n 10 nin~I¢~nl. Ibt fttni!iiy UI¢ f)f """lion r.,.",..n.bl)' nl\<:e»lllry 10 the 1lQ,rm.1\J 01,)

bl .. d; leer:~vr~ i. appro..imJlrtly 2'11 Ii"",. "'lIli"n <>f lhal partkulllf 1no$;1\a\ or ,r:ltrprililt 
gr<a,,,. (b~n ,hal "f ",'rul'~' Wilh r~lpecl 10 1"'= " 42 U~<;.C. § lOOCo:-l(e)_ 

~ 
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lim)." A defendant must ,how, al the membt!l'$ Woody Bradford, Marian Ander
very least, that there i, a "positive retati(m sen IInri Eilet'1\ Wirth made clear Ihat the 
.h;p'· between the rule Dr poliey and the pol[~y was not based upon a morality awn
employer's pN'lgrarns. Wa.thingtol'l tJ. Da dllrd,W but rather. on a belief that teenage 
ds, 426 U.S. at 2&1, 96 S,Ct. at 2052. Like pregnancies seveNlly limit tM available up· 
wise, the burden on the defendant when portunities for teenage g'iris. The Girls 
ulWrting a lIt.atUIm'y bf.oq is essentially the Club also established that the policy was 
saroo as !.hat imposed under the business just one prong ot a comprehensive attack 
tlll'Cl!!lsity te$t, The bto<!' must be related on the problem of teenage p~gnIHlCy. The 
and olrel!slIaty to the Q}Ntatinn of the d(l-' Court is satisfied that the derendants have 
!ttooant's busineas. GulIWr V. lewa met the burden fit sMwing that II manifest 
State Mrn'l Re/nrmato'W. 612 F,2d WiS, relationship ex!sUl betw~n the Glrls Club's 
1087 (!!th Cir I. ('tort. denied. .us U,S. 006, fundamental purpose and its singfe preg.
1.00 aCt. 2942, 64 L.Ed.2d 52S {l'9001 too nancy poliey. 
huis for bf6q defense where hiring W(imen 

In HIlTrejl r. Y-Oung Wamen's Christian at prison would not undermine the arlminis

moon); Din: e. Pan American World A$S'n, 533 F.Supp. 949 (W.n.N.C,Hi62) au 


almost identical situation oeeurred. In thatAirways, Inc.., 442 F.2d 385" 3S8 {5th Or." 
ease a twenty-twn year old singJl: black«IN, dMied, 404 U.S. 950, 92 S.Ct.. 275, 30 

L.£d.2d 267 (Unn (administrative neeeni· female was employed by the YWCA as a 
ty is I'flluind ttJ satiafy bicqj. progr&rn director, Ap~imawly one and 

a half }'mll'$ afwl" she became employed stOnce it is shown that the tmIpioymeI'll l.!re YWCA, the woman beeame Pr.!I'fIlUIt.polky is jOO related, the plaintiff may then 
When a. ..ked by tiNt executive ~w howahow that the proffered explanation is not 
'he could ~ninlW to work with teEnagel'll,job ",lated: rather, that it iJ; pretext.. The 
being pregnant and unmarried, the W'mlWlp!nintit! may dtt tt;U by showing that there 
rt!9ponded by nying that she "lIOUld off«r

;&:fi1 othet method, whieh wuuld 1if!t'V€ the 
herself ID 011): ~enag"", in her OOfIditim'J of.mp!oy~r's intert'Sta without creating a 
J,Inw~ pn!gnam:y, u a tole model of ansimilar disc.riminatory effect. RomTl4()lI t'. 
altm'natiYiJil lifll$tyie." fa. at 9S2. "l'bcwrillard Corp., «4 F.2d at 79& 
wmnan wu fm. JlJdg« PottEr uplwld tOO

The Girls Qub flu established by !.he dismissal .. a 1egitimatoJ businifilu llifil<!iJiltIlIi
evidenee that i'UI only purpo~ ia: to serve ty. fa. at 9$6,
Y<Jung girls between ~ agel! of eight aOO 
oillghteen and w- provide these women With The plaintiff in this ('.aII1l _\(11 M dlitin· 
oilXpesure to the greatest number of avail ,l1mh till: Hc1"I>It!I ease by pointing OU~ that 
ahl~ positive options in life. The Gil'13 Club the plaintiff in HI.l'rol.!'/l won Il8pousil1g I.ll 

hall Htablished that teenage pregnancy is alternative lifutyle. while tht' plaintiff in 
CChtrary m this purpose and phIkls()phy. this ease il IWt espowing &nythibg:. nu. 
The Girls Club eau.blahed that it honestly representation does IUlt oompcrt witt; lM' 
believed that to p«!nnit single pregnant evro;>noo. On several oeeulonll during Uw 
At&t! members to work with the girls would trial tht' plaintiirs nttnmeys ukmi witneM
~onvey the impression that the Gir!.!! Club es about the poisihiHty of the piaintift, or 
condoned pregnaney for the girls in the age other lIingle pregnaut W6l'lliJiln, be«lming 
group it lIervllll. The WlItimony of board positive role mt'.ldets for the girls at the 

49. 	 There mil$! be ~ INll • ~~ .adona! 50, ct. DnlUr "'. WMIot High Sdlool, 4U 
n:1.llion .. hip. W"""inft'",n .. , Dt1.viI., 4~c(I U.s. F.,s"pp, 266, 111 (N,O.la.19t1O) whe:n:""""" hdd 
.229. 247. 96 S.CI. 10«), 21,1SI, ~ LEd,ld '97 th/II Calhullc: hiah IKbIx>l (o"ld Il~ r.iy oil I 
(IOn); {)Q/:wmi ... R.ilwI.tiuoII. 433 U.S, 321, n9, hfoq dcltllM ....MIl iI fired I !lIlIJle prqnanl
97 S.CI. 21l0, l714wl1. 53 L,i?4ld 786 (1911), Ic.achtlr for Immoral oonduCi. 

quOO>'Ig Griu~ <I. ll>4kt "'_ C .... 401 U.s••1 

432, 91 S.CI. '" IS~ (l:I'WIJf""l f1!lauonulip): 

Otm~If ... GentlntIMoI41'l'~, 576 F.2d 1:1;92. 

1299 (81h C(r,I'l'7a) (burden ls hN\IY). 


~ 

CHAMBeRS '\1', OMAHA GIRLS CLVk 
cn...ml'.a-, ftj [OJlln,. I..., 

Girls Club by showing' tht'm that single ~ucntion and a po!i.-e dflCer's perfonn> 
woman who are educated can h«orne preg· nnot' wt.S at i5S~. the Court statal that 
naHt lind can also IIUpp<>rt thIilm&elvet. and t'mpirkal dala WlI,l', not required because it 
their children. Whilot a single pregnant e, virtually impo$ihie to measure maturity, 
working wnm~lO may, indeed, provide a judgment and ability. !he Court did Tee 

good example af hard work and irukptio< quire validatioll fif the eduaLdonai require
denNl, the same penwn may he a negative meet through an £xp!'rt's opinion. 
role model with ~spect to the Girts Club liere we have a rule rnud~ in an attempt 
objective of diminishing the nllm~r of w limit teenage pregrulrll:ies, am! nG data 
teenage pregnancies. In the Girls Club tv support a finding that the rule either 
setting, the pregnaney may well 00 viewed docs, or rioes not. accomplish th~ purpo,w.
by teiJilnage women lUI a "tacit" apptoval bv The plaintitrs expert witness, Dr. MtAdoo,
the Girls Club of V!t'nage ptl.'gnallcies. A~ tt'stii'ied that in her view, poor economic 
C<lrdingly, th~ Colirt find", that the rule is conditions are the greatest contribuwr to 
nt!«SSary and adequately related to the te<:!'nage pngnancy and the only way to 
~~ purpose or the (lirls Clllbn 

resolve the problem was to deal with the 
U9] '!'he pillintiff altempted to mwt h~r economk issues, I.e., through education and 

final burden by sbowing that the ruk! is not training. The def<i'pdants' expert, Dr. Nan
a business n~ity, I.e., that it is merely cy Perry, testLfted that she ag~ with Dr, 
fort-textual "the thrwlt of the pla[ntiff, McAdoo', assessment, but also believed 

argumEnt is two-fold: (1) t.h&t there are that heause te(!nag(,ffi hav* Ii ntted flfl' 
tss rcst.rictiV1t methods of accompli3hing "signi:r~nt othfrrs" outside the borne and 
th~ Girls Club', Iblssi6n, and {2} there is no are likely w. develup cf.otw reJ.a.tionshlps. 
empirical data to support the use of the such as thoe;e whieh an fostem :at thl! 
rule U!., there i& no evitience t..~t it works. Girls Club, t1mt th* !'f,l~ rood.ling rule 
The CutIn hu previously discul:t8ed the colild bl.l (and in her opinion ls) another 
fiTtt iX»nt-the implementation of a less viabk way ttl atlaC'k the probJem <If tool}> 

re!ltrn:tive poticy--and found that aiterna· age pregrumey." 
tiVIi!$ had been investigated :and detennin«J This Court betieVeI that the policy d • 
te be administratively impossible. Su legitimate aUkmpt by a pr1V$W ~rv«:e (If'
Rtd/h' ". City /.If San Mateo, 399 F.supp. ganiz.ation to attack a significant probe 
ut 363. With rezpeet to the second polllt. within our ~t)l. The evideru::e has 
the plaintiff s.rgues that empirieaJ data is shown that the Girls Cluh did not intentinn
requil'ffl w validate job rela~ The aUy discriminate apilliit the plaiutiff and 
law ittdiea.ws otherwise. In IJ?nu v. Cit!! that the pmky is related tn th!), Girls Club'$ 

Of Dallal. 777 F2d 26S {5th Cid98S}, omm! purpose of fO:ltering g-rowlb and 
wlwre the relatianship between I; trollege maturity of YOJ,Iug girls. The Court nods 

'I. s.:c.wc lhe Coun dc:cid"" dUll 1M 4eferul· Dr. ""..y ~ durt ,,(Ill hdwtllie 1M *&'J$ of 
a,,~ hlVl! Mn tm;, bu;de" on 1M "bat.il of ......... " .ru1 Ihirt«n Y"'1'" I!o«' >l4 II P'l'im Itt lift
bwintts ne.:essil" iI '$ n« ll~ w <kIu· wI>«> their Sfi( ntRm " at iu !4W61. !htif' 
mine whelber Il\e e¥iQlMce W<luld ...tidy <1< bf..... d~jsi(>Mttf;h!l.C i$ .- impail'1Ni and Ibm $w,. 

althooth -p<e$umably " WQIJld. orph~mlY to prcm.m: (lOm I'«'f'l aod l(lie ..1Ud. 


tk b Iht crutesl. Dt:. I:'erry ah.<> k<lIifk:d lhal
!l. ~ pWlluff~, lhal M~, SJ,mmoSlS and 
based ~ 1m ~ me CON;;~ 11\;11 rokM$. ctumber$ who ~e prf&W'llt tftt:c fl.n;. 

i.rullg rugh ",bool a"d oomc CClllq;o: {Mit. Cbam· I:!)I)(blJrti with" non·fW1.'rily <'M1t'Ibotr ill< p.al'U<:1l

boers <1<1 1""''''-".1''''' and ~ Sim_ &1 I_"'-y. larly l!'1tJ'Of1Ml "'~ (he rolt ~I dtares
('1Ve) could :;1:1;1 as ,~ models 10 Ie.u:h lhe wi,hi "rtal" t:hanxtcri.wa wi.lh lht ~tt. w.:\t 
10 ~I.y pregJllln~y Ilmll MIN lhe: tomplniQO; oi '" I'1WII an4 1\Ie:lO. I>f. f>¢oy lesl:ifk4 lluil ilknlifi· 
their educalion. The dcl~nd"n\JI' ¢~ptn:. f)r, rJll;(IJI "'lib the rokr mood (, likely It\' be much 
Nancy Perry eonl:Cded llul while Ihia wa. PQIW. ,t~ al Ihll lime. Shit cooc:hu:IJ:d IMl thf< 
hie. il w"", mo,e likely Ilwl 1he \Ii. I, whl> hIu::I YO"'" wQmtn ur likely 10 00 whal (bey oil
~omc 10 idellufy lhcm~II'es wLlh uriQ~$ _tal! Sotrv¢ wilhoUl making tompln dlJtmojQn~ 
""'mbon; wl>uld =~I\'e ;! dlfferenl me~~, 

http:t:hanxtcri.wa
http:ittdiea.ws
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that the rule is not a ViOlatiOll of Title Vlt, 
either on the bASis of disPl113tf. treatment. 
or disparate impact. The Cc>urt empha· 
sizes. howeller, that this dt.ocisioll is baaed 
upon the tfl1tqut' mission of the Girls Club 
of Omaha, the age group of the young 
women served, ~ goognphic lucatioflS nl 
the Girls Club facilities. and the oompre
hensin and bistorical method.,> the orga
niurtion has employed in addl'~smg the 
problem of teenagtt pl"t!gnanry. 'I11t~refwe, 
this decision will not be ttpplim!e in many 
other situatiom which !.his CQurt -muld en
vision. The tll.se should be dismissed. 

A separate order in aC(ordanr.f with this . 
MemO-!'lLndum shall 00 entered this data. 

-'oioi'iiiiiJiii:ii:itiii 

Milwn HOWARD. et .1" PWnlifT!, 

Ken MALCOLM. et al .. Defendan .... 

No. 85-123-CfV-a. 

Uniled States District Court, 

RD. North Carolina, 

Fayeu.evi!~ DivisKrn. 


Feb. 12. 19ii&. 

Migrant f&rm workers initiated actu)n 
aHering Qumuous violations ()f Mlpn~ 
e.nrl Se;aronal Agri~ultural W(lrker Protec
tion Act, Fair Labor Standards Act, Feder
.1 lNurance Contributions Aet, IUId Feder
al Unemployment Tax Act.. Defendant 
moved wdiamiss ~r, altllmativcly, for SUf&' 

I1W"Y Judltl'1Wl'tt. The District Court. Jamea 
C. Fo:K, J" held that defendant wu "QWn. 

er" of faality used to !rouK migw'lt farm 
wwken within purview (If housing p~ 
.wM of litirallt and Seuonal Agrieultunl 
Worker Pro~ Act. 

Mf.loon fOt' summary jlh:lgmrnt denied, 

t. l.IemfIH 4!m>tHS) 
Housing provi:lll0ns of Migrant and 

~aaonal AgticulturaJ Worker Protect.km 
Act iMlgrant and &lasonal Agrie:nLtural 
Worker Prota;:oon Act. § 203(a):, Ibl{H, 2.'!.f 
U.S.C.A. § 1823{a). {b)ll}j applies to any 
person who OWM Of' OOIlU'Q,* housing whkh 
is used by migrant workers: an employ
ment ~lAtioMhip between migr.u;t _!'k
en and penon ia not nquiNd. 

'l_ U()tI'lJH ....W5) 
lndivk.lual. who admitted thal lie Tent' 

ed housing t(l farm labor caolracUJr, WI.S 

"owner" of a facility u$ed tQ house mirranl 
f&rm wQrklllf\f within purview of houaing 
provj~iQnIl I}f Migrant and Se&$ona.l Agri' 
cultural Worker ~tion Act. (Migrn.nt 
and Se.uonal Agricultural Worker ~ 
titm Mt, f ~a), fb)(l}, 29 U.B.C..A. 
§ 1823{a}, {b)(l)l 

See publk::ati<m W.mls and l'hr_ 

fur other jurlitbi eoruJnK:tioM and 

<kfinioola. 


Robert J, WilIi1I, Farmworken Legal Ser

vices of North Carolina, Raleigb, N.C., Cor 

plaintiffs. 


Chula F'. 8lackburn, Henderson, N.C., 

for KEn Mnkolm and Th:Ihl'$ Maieolm.. 


Robert s. Griffith, U. N£wtml Grove, 

N.C., fer David Godwin, 


Frank Blanding. pro $e. 

ORDER 

JAM.ES C, FOX, DilItri~ Judge. 


Plaintiffs, aix migfllnt {.lJT!lwo.rkem, initi

a.ted this a.ction by complaint, fiffid Septem· 

ber 23, 1985, nllcging numerous viola.tioll3 

of the Migrant and $(!1I..tu,mal Agrkultu:ral 

Worker Pn:l~tion Act lAWPA), 29 U.S.C_ 

§ 180l tt '~q~ the Fair lAb..» Standards 

A~t iFLSA). 29 U.S.c. • 201 rt Jq-, the 

f~rai lnsunt.ru::e ContribuUol'l$ Act 

(FICA), 26 u.s.c. § 3101 Itt mh and the 

Federal UMmpiGymrnt Tax Act, 2S u.s.c.. 

t 3301 et Uti. PWnl.Hh also uek dPs 

eertmcation on th.nee daims :l'l!la.tin.g \.0 

ptlnpayment of fiCA and FUTA payroll 

tax~ by defendant Blanding and the Mal

-

HOWARD v. MALCOLM 
Clie "" I>l9 F.8.qrp. m iltl).N.-C. ,,... 

colm$ pursuant to Fed.R.Civ.P. 23{b). This 
rnattA:r ia betOhl \hI! <}Oun on defendant 
Godwin'. mooon w dismiss or, alternative
ly, lot sUmlnary judgment, to wbich pIMn
tiffa hSVe responded. TIna, th.!- matter is 
nGW ripe for disposition. 

PWntii'fs have al!e~ only tIDe claim for 
rel~f against Godwin, substantively claim
ing that: 

40. Defenda.!'lt David Godwin has inten
tionally violated the AWPA and it!> imple
menting n1guiatioM in that he; 

a. failed to eMUte that the hOtUling 
used by the def!l!ldflnt Blanditlg to ho~ue 
the named p.!:tilItif!s in 1985 met the ap
plicable ~tate and federal substantive 
aafety and health standard:!t during the 
entire tiroo it was oMd to houu those 
named plalntifh in vinlaoon of 29 U.S.C. 
§ 1823{al; .and 

b, pemritted the named plaiatifh to 
«:t:upy the hm.l.Sing used by def>&ndant 
Frank Blanding tc ho~ them in 19S5 
before defend:!llJ.t Blanding bad obtained 
and posted a certif!entc indicating that 
the housing met applicahle federal s.af~ty 
and health standards set (ol't.b II\t 29 
G.F.R.. § 191(1.142 itJ vicbl.tion ol 29 
U.5.C § 18231bXl). 

In support of thiI daim, plainttffs fur
ther allege that 

III They "were migrant f.lJT!lwmil:en: 
wit,hiI! deftnitIDn of that term found in 29 
U.S,C,. f llID2(3) at aJl t.i:mruI Nlevant to 
lhl! action." 
(2) Defendant David Godwin hi a NQrth 
Carolina resident who ope-l1ltc# and hu 
operated a farming businet:!}j in SamJ)3on 
County, North Carolina, 1984 and 19:85. 
Defendant Godwin awned the mi,gnrnt 
labor camp in Samps.on Cwnty Umt was 
~ to OOuse the p1a.inti!£S during their 
employment with thf! other defendanu. 
Defendant Godwin rented that hoUSing 
to Frank nlanding during that ptlriod of-13) in &r ab(ru\ the late spring OJ' aUl'fll'fl4l' 
of lSSS, the named plaintiff!! we~ jointly 
employiKl by the defendants to perform 
farm laber in the fields of the defend.nu 
listed in paragraph 8 {ddendants Ken 

ami Df!bra Malcolm] above for varying 
periods ot til'!'\~. The wages which ~ 
plainti (fll reeei\'td fTee and clear from 
thoM!: defendants for that work were leu 
than those requmd by the FLSA for the 
wo:rk that they perfonned.. 
(4) At All tiows that tbe named plaintiffs 
wero -ernpioytd by defendants Blanding 
and Ken and Debra Malrolm, they wel'1l 
h(l1.lU;d In mignnt farmw(lrker hOUlling 
owned by David GOOwin and rented by 
Frank Blanding that was in violation 01 
the sUb$tantive requirements af appliea
bin fooftral and "ta~ migrant hou~ing 
Itandard~: and 
(6) Dt'fertdanttl Frank Blanding and 
David Godwin poemUtted the named plain
tiffs to O<!Cupy the housing used by 
Blanding to htHlu\ the plaintiffs wiUl(l1.lt 
obtain!»@' aod posting s eertirlcate from 
an appropriate state or federal agtmty 
indicating that the housing met applica. 
ble federal Afety and health standards, 
Those def~lDdantB Ile\'~r obtained such a 
I!tIrtifieate. 

Complaint at puagnph$ 1, 9, 21, 22. and,.. 
De!etJdllnt eont.ellih that no agrit:u:!tural 

emplGyment relatintnlhip existed between 
plaintiffs and detftnda.nt, thWl, p1aintiffs' 
AWPA ~inr &11m apmst him mast be 
~. Plail'ItiUs argue that the !rous· 
ing provisions of thn AWPA apply W !IDS 
persall who owns or ¢.:IOtto!s the hou:sing 
which ia usl!d b~ mig:nmt Wl)l'ktlrs and that 
1m emproyment ~tlloon$hjp bfl:weEln plain
tiffs and defendant ts not ~uired. The 
court has covered Uti" tiIlmUll before, hav· 
ing recently oonaldeted the same issue in 
Hafjwacd v. Barn., 109 F.R.D. 008 (RD. 
N.C.J9S6J, Filr the reasons whieb follow, 
tb~ l:Ourt firnllJ plaintiffs,' argu.nant pen;u~ 
"hie. 

Initially, the court. notes that defendant's 
motion ia coudlcd in the alternative-- to 
dismiss 01" for summary judgmomt. Nor
mally wh~, as h~re. def~H'ldant hIlS moved 
for summary judgment immediately after 

. the filing (If lhe ease prior to any relevant 
~ery, & motiun for summary judgment 
should not be considered. See Thrlr.ton 1'. 

http:detftnda.nt
http:wiUl(l1.lt
http:defend.nu
http:Samps.on
http:Migrn.nt
http:Protect.km
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362. We note exercise of section 552(b) is 
subject to section 362 as well as 3(!(:tion 
5«. In roe Ca.bur, 793 F.2d 1436, 1442-43 
(6th Cir.198S); In " Engllrom, 33 B.R. 
369,373 (Bankr.S.D.1983). However, since 
a trustee has DOt been appointed under 
section 044(b), and FNB has never moved 
for IUch appointment, we address whether 
Saline may sequester the rents and profits 
without mo~g the bankruptey rourt to set 
aside the stay. 

(4) After the Mahlochs filed and the 
automatic stay went into effect, Saline did 
DOt make any efforts to perfect until Sep
tember 28, 1983, when it filed petitions to 
sequester renta and profits. We must as
Burne the amount that has aecrued since 
Saline filed ita petitions to sequester is a 
readily idelltiftable amount which the bank
ruptcy court can easily detennine. Fur
thezmore, since the Mahlochs have not 
been involved with the proceedings, and, in 
fact, the land baa been sold, the money 
requested by Saline is not necesaary to a 
IIUcceutu1 reorganization unde: chapter 11. 
Here Saline doea not !leek to go into the 
state court, rather it limply requesta the 
bankruptcy court to sequester the rents in 
the proceeding before it. Aeeordingiy, we 
bold that the atay need DOt be fonnally 
lifted in order to award the rents and prof
itl to Saline from the date after it filed 
petitions to sequester renta and profits_ 
See In re Village Propertiu, Ltd., 723 
F.2d at 445-«7 (while interest was not a 
lien until perfected, the court recognized 
that a petition to aequester rents and prof
ita would perfect mortgagee'a interest even 
if filed after the automatic atay waa effec
tive); ComolidaUd Co.pital I1IC01M TTUSt 
;t. (Al~, Int:., 47 B.R. 1008 (D.Co1.1985) (a 
judgment lien ~tor can perfect its inter
eat post-petition); In re Oak Glen R-Vee, 8 
B.&. 213, 216 (Bankr.C.D.Ca1.1981) (Henen

11. 	 We QOIe that the IMl.l.Ot c:ase and III n ad 
GlDo R_V.. I D.R. at 216. and C<JIISDlidIJwJ 
CqiIII1I_ Tnu,r ... CoI#r. Inc., 47 DA. at 
1011...... dlstinctJy diffuml from Vniwl SU1.la 
at A~ ". l.Imdmull'lul " .u-:.. and III 
.. ~ 111 the latter <2SIOS, me hui..s for 
permlttina • IeCUI'Cd aedllOr to perfea despite 
the AUIOnWic Ita)' was fedual law. In L.tt.lld· 

, 
clary of trust filed action to require debtor 
to cease spending and to account for "all 
rents, income, issues, and profita," 8 B.a. 
at 215, but in view of equity cushion, debt
or was permitted to retain renta and profiu 
for a reasonable time. Filing of complaint, 
however, was sufficient to enable court to 
gnnt request to sequester renta and prof
its); contra In "' Gotta, 47 B.R. 198 
(Bankr.W.D.Wis.l985) (aince Wisconsin re
quirea aetuaI pouetsion in order b:) perfeet 
interest in rents and profits, and creditor 
could not obtain actual Poasesaion during 
pendency of stay, an interest in rents and 
profits cannot be perfected post·petition. 
47 B.R. at 203. The GottlJ court observed, 
however, that the result might be diffeNnt 
in other jurisdictions wheN actual po&aeI

aion of property W88 not required to per
fect an interest in renta and profita.)II 

We therefore affirm the judgment of the 
district court that the Saline's lien was DOt 
valid Prior to its motion to sequester renta 
and profits made September 28, 1983, in 
the bankrutpcy court; the district court 
erred in avoiding the perfection of the lien 
under section 5« and the court may' allow 
sequestration of the renta and profita aub
sequent to September 28 88 a aeeur-ed inter
est in the name of the Saline State Bank. 

Each party to pay its own costs. 

'0 •i,,,.,.,,ulnTlII 

m<lrl Ptlri: and EnpITOm. !.hen: wen: federal 
CODU3a.J. and the pany seeki... til perle/;! was 
the United SUtes pem.ramt. Slace II was • 
federal conU'ICI. the effect of • del.,,11 was 
delcrm.ined by federal law and !lOt the "W 01 
the wwierlyi"l ~ the inswn _. bowew:r. 
is delcrm.ined under Rate u.w .. is required by-. 

CHAMBERS .,.. OMAHA GIRLS CLUB, INC. 
ac.. ..Q4 F.2d. WI' (1IlIa,.. 1917) 

Cry,taI CHAMBERS, In her own Behalf 
and In behalf of her minor daupter, 

Ruth Chambers. Appellanta, 
,. 

The OMAHA GI~ CLUB, INc., a Ne
bruu Corporation; Mary Hen~ 
Braun, Dlrector; Mfa. Harold W. An. 
derun, and 80 other memben of the 
Board of Direetors. both Indi'l'iduaUy 
and In their official capadtiea; the 
Omaha World Herald, a Nebl'Qka Cor· 
poration; Harold W. Andenen, Presi. 
dent; John Gottaehalk, Vb President; 
Woodaon Howe, Vice President, both 
indlviduall,. and In their offielal capaei. 
tin; the Nehl'1lllka &qual Opportunity 
CommiAion; Lawrence Myen, EIecu. 
tlve Dtreetor; Daniel Wherry, Chair
man; Carmen Gottac:halk, Corruniulon. 
er; Rolle Marie Brandt, Commiaaloner; 
PeJl1 Schmidt, Com.miu:ioner; Fran
ces Dunaon, Commiaaloner; Patricia 
Dorwart. Conlmiaaloner; Suan Correa, 
Commluloner; Paul Dou...... former 
Attorney General or Nebraaka; Charles 
Thone, former Governor of Nebruka, 
all both lndh-iduaUy and In their offi· 
dal capacities; Allan Lo:d.er; C1aftnce 
Barbee; N.P. Dodce. Jr..; Deo.m. R. 
Wooch; Dana Bradford, III; Richard 
Kizer; Kermit Brashear, II; Eileen 
Wirth, memben of the Board; Bobbie 
Kenipn, Deputy Director, and the ac
tive menlben or the Girl, Club Board, 
Appellee&. 

No. 86-1447. 


United States Court of Appeals, 

Eighth Circuit. 


Submitted Mll'Ch 9, 1987. 


Decided Dec. 3, 1987. 

Rehearing Denied Feb. 25, 1988. 


Rehearing En Bane Denied Feb. 25, 1988.· 


Unmarried staff member of private s0

cial club for girb brought discrimination 
action following her discllarge under c1ub'a 
"negative role model" policy prohl.'biting 
continued employment of unmarried ataff 
membera who either became pregnant or 
eauaed pregnancy. The United States Dis
trict Court for the District of Nebraska, 

629 F.supp. 925, Clarence Arlen Beam, 
Chief Judge, dismissed action, and staff 
member appealed. The Court of Appeals, 
Wollman, Cireuit Judge, held that (1) role 
model rule was justified by business nt(':e:!.
sity becaue there was manifest relation
ship between club's fundamental purpose 
and rule, and (2) role model rule qualif"aed 
88 bona fide ooeupational qualifICation. 

AfflI'1Iled. 

MtMilli.an, Cirtuit Judge, dissented and 
filed opinion. 

1. 	Clyil Ri,hta ~9.IO 
Plaintiff seeking to prove disuimina

don under disparate impact theory ml1!t 
show that facially neutral employment 
practice has signiflClU\t adverse impact on 
membel"ll of protected minority group. Civ
il Rights Act of 1964, If 701(k), 703(a), 88 

amended, 42 U.S.C.A. If 2000e(k), 2OOOe-
2(a). 

:. CIvil Rlrhta IP43 
Once plaintiff has shown that facially 

neutral employment practice has signifI
cant adVent impact on members of pro
tected minority group, employer has bur
den of showing that practice baa manifest 
relationship to employment in question and 
is justifiable on ground of bl1!ineu necessi
ty. Civil Rights Act of 1964, n 701(k:), 
703(a), as amended, 42 U.S.C.A. 
If 2000e(k), 2000e-2(a). 

3_ Ci'l'il Ril'hta ~.10 
Even if employer accused of employ

ment diKrimination under disparate impact 
theory shows that discriminatory employ
ment practice is jl1!tified by bl1!ineu neces
sity, plaintiff may prevail by showing that 
other practices would accomplish employ
eTS objectives without attendant discrimi
natory effects. Civil Righta Act of 1964, 
n 701(k), 703(a), as amended, 42 U.S.C.A. 
If 2000e(k). 2000e-2(a). 

4_ CITU RlI'hta e-.t.14 
"Role model rule" of private ISOeiaI 

club for girb, whieh was used as basis for 
diaeharge of unmanied stAff member when 
she became pregnant, was jl1!tifaed by busi
ness necessity because there wss manifest 

J. 
• Editor', note, An opinion dilSCnt;nll from the denial of rehearinll en ba.nc will be published. 
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rel&ticn&hjp between club', fundamental 
purpose and rule. Civil Right.. Act crt 1$54, 
If 70'1(1:). 103{a), ;U amended, 42 U.S.C,A. 
II _kJ, _2(oj. 

i. Civil _btt C=>9.14 
Private aocial dub lor girls which u.d 

"rule model rufe" as buis for ~ge of 
un.tn&tTied atalt member who became preg_ 
nant Wall tlot required to grant ltafl !\'i<I!rn
ber klan of Ilbunce or transft:(' her to 
potIition that did not inV(llve conta« with 
dub', memben aa alternative to dischArge; 
employing temporary I'1!plaeel\'lUlt would 
hAve required six montht ~( on-th.job 
tn.i.nil:!.r. U:H of tempon,ry repluemuta 
wmtId have dlarupt.ed.~ of ltAbi& 
ty that club attempted to provide, and 
tra.clJfer to "no eontut" jIOAition was ifn.. 
pcuihle becz.uae then!: were no poaIOOn$ lit 
dub that did not involve eontllu:t with club 
metnbern. Civil Ri,htt Aet of 1"', 
n 701(1:), 7I13(a), a.a IlrMllikd, 42 U's.C.A. 
II _), -2(.). 

.. avO Rlsttt. .,.g.u, 

"Role model rulo" 01 private roew 
club for girls. wh~h wu uud .. buill for 
diseharge of unmarried ,taft mtm'ber who 
beeame pregnant. wu bona fide occupa
tional quaJifreation; ~ model rule had 
tna.nifett relationlrup to club', fundamental 
pu:rpo&e. and tMJ'Wt were 00 workable altel' 
n.&tivu to rule. Civil Right. Act. af 1964, 
§ 703(e), u amlltxt.4. 42 U,S,C,A. 
§ 2000e-2(e). 

ilary Kay GI'ftD., Omaha. Neb" for lip
",u.nL 

1. 1bc Chlb'. ~i_ U!t tlllr 
}, Craua.gfe_Nbk~~ 
ft>Aen tnlIIdq "~ UIrd ~ 
'YShIe ~~m~...nIl ........ l..~_l~~tom· 
Ql,e 8hU to bWld .,...iM' IIrlf alCOIm tt.n.ueh 
KUI ~ acd ~lon. 
J. M.Ue .~hl qtWi", ~h proer&:nI SCI 
&irl5 ro.ly lUIdtn1..Uld _ dtM \dill tbciT own 
'-lr.b probllmu _ '-lib !'I1IltI.1mance.. 
.t. Establilh. dlnlak ~ eJ.rb panidpau
In and ~n<:c lM dKUlon mUlna: pro. 
CH& Uld han ImIad ~!Iy to tUe l.wl. 
~prolll:l. 

'f!~ I 

f 

Robert D. Mullin, Omaha, Neb" fot Oma ! 1
ha Girl's Club, 

Sharon Lindgren, Aut. Atty. (kG., Un
coin, Neb. far cthe? .ppelleea, 

Befure Me}flLLlA..'1, BOWMAN, and 
WOLLMAN, Circuit Judga 

WOLLMAN, Cireuit Judge. 

Crystal Chambers appoe;a.[s the Illttrict 
~'s orden. and judgment dlapoaina: Ilf 
her civil rights, Titlu VII etnploymellt di.
crimination, and pendent state ta\fr clairnr.. 
Chambers' claim arise hmn b\!t di3tniuaJ 
lUI 1m employee at the Omaha Girt. Club OD 

account at her being aingle Ahd PNPUlt in 
violation of the Club', "rcle mode! rule.... 
The prinw'y issue in thitJ appeal is whether 
the Club's roJe tlXldel role u an employ. 
ment ~ that is eonsistent with nu. 
VII beeiuse It it! justlf'able u & butineu 
neeeqity or !II. I:lon& fide oc.eupalioD&! qua&. 
ficatlOll. 

The Omaha Gkra Club ill a private, DIlIl. 
profit «Irpo:ration that offen programs de
slped to amst young girls between the 
agu of eight and eighteen to ma:r;!miu 
their lifu opportunities} Among the Club'. 
many attivitiea are pn'Jgrams ~ It 
pregnanty pntWntiotl, 'l'he Club lem!& 

1,500 mem~ ninety ~ of them 
black, at itJI North Omaha facilily and 500 
membotl'$, fifty to aixty pe:n:ent of Ibm 
black', at. Ita South 0ma.Im facility, A &vir 
stantiaJ number Qf ycun(!ltel'8 who &nl DOt 
Club mernboln also participate ill ita pro
gnlllUll. 1'he C1ub emp\oyll thirty to tbirl.y. 
!iva penoru: at ita tWo !a.ciIities; an (If thlll 

5. ~~!.... &irbtD~ 
tb:: full ~ <t tbc::ir ~~ bo 

WnIIy roI«$ a.wl ~ ,;homes iu ~ ., 

ta.b: eomrol ~ their Ii~ 


6..E~.~i.nd~ 

Qlldin.e'd the' l-'Vict4 adrw"eJ in oor~ 


1)'. ~iI~vicwof~\)''' 


" clttun of " latp:r =""ity ~~ 

ca.t!on and civic ..a:i»ity, 

7, ~..., both iDdi'fi<l~l .1Id IP"I'IP 1'0> 

~bmly, 


Rword ill l{I, 

CliAMBERS v, OMAHA GIRLS CLUB, INC. 
'"cu... .IM F.Jd 

non..dminiatrative personnel at thl! Nurth 
omaha facility a.re blaek, and fifty to sixty 
percent of the pemcnMl at the South Oma· 
ha facility are black. 

The Club's app~h to Miming it.& mis
sian emphaaius the: dewlopment of close 
rontacu and the building of relationships 
betweeo the girb and the Cluh's staff 
metnbe~. Tow&n:J this m 1Ita.ff memh.:ra 
art' trained and exprected to act as role 
models. for the girls, with the intent tlut 
tht girls: will ~ to emulate their behav
ior. The Club lormulated its "rule model 
ru!e" banning lingle ~nt pregna.ncies 
InWrtg [til staff members in pursuit of thi:s 
rote model .a~h.· 

Chambers, • black stogie woman. was 
t"nIplOyed by the Club u an arts end cnJt& 
ilUtl'UdoOr.t the Club'. North Orn.&h& facll-
Ity. She bIteame pteg'Utlt and informed 
hit .$upervi!.or of that faa. Subsequently. 
she received " ltitm' ~ her that 
b«ause of her pregnancy he: employment 
was to be terminated. ShortJy tdter her 
termination, Chamoon filed eharges with , the NebfUka Equal Opportunity Commis. 

slo!l (NEOC) ..Ihlpg d.i.lleriminatioll on the 
~is of sex snd marital status. The 

1. Th~ CMr'. ~ poIidH""" u.., ntIc "" 
follow$: 

MAJOR Ct.UB tttJJ..£S 
All ~~ by cbe Girls Club M 
Omaha ..., ~ to cbe rule$ and ~ 
00- .... ~ by tJx BcanJ ofDin:cu>u 
The !aikJwiq: 1ft IlQI j,'IIdmltttd and sucllacu 
may mull bo ~~ 

II. HiOptin raI.ol: ~Iin& fcc" Girls Cfub 
Mt1tIbcrs to include sur:b lhm&s Q. Wt&Ie PM' 
«II prqpw:Icies. 


Reconl ill U. 


5. 	 41 1M CMf ~~ Cba.cIIbmi &Iso 
btwaht tbis a«foh 011 bebalf « hI:r ~ 
R"I~ \M d:rlld borIl cf tbe ~ I1W 
bn:Iuehl iIboul Ihtt UtiprioG. the 4l.5trict CIlW'I: 
"'",,"$$IId M.ulh ~ for lad Q! ~ 
Cbrnbtn ~ the district <XJt;rt'J rondu· 
mm om Iht ~ ft:we ill thiJ ~ JioNr 
rfffrrt ol1 104-1O:S. 

.. ~~ 'thb KtiotI dun.,. Iht 
p::ndmt:y of bel-~ to tbe E.tud Emplt1y. 
1Il<"f\t ~ COmm.IuicIl'. (EEOC'.) Vis
U;e( ~ 1"be EEOC Wft' fllWld ~ 
t.l1Ue 10 bc)jtMI IhiII ChaltIberi' .::harse Dr ~ 
plO)"ll'1,nl dilcrilllilwloft wa.s true. 'but dld not 
tillar huo .l rooo\l.Woo ~ wir.b <»' 
bt'in; ... tiv,l .mon aplast !he Club.. Chamber.t 

IIIlo a,-, IWI) 

NEOe found no rt!u(lnable cause '/A) be
lieve that unhl.wluJ employment discrimina
tion hlLd ocwt'Nd, Chambers J then 
~ght thla action in the datriet court 
seeking injunct.toos and damages.' 

Cbambml ultimltt!ly .nl'~. aftu .. set' 

ies Qf amendtuenu to her ctlmplainl. th&t 
bet rlghta Ulldtr the first. fifth, ninth, and 
!ourtee:nth ~nta had beee riolated. 
She asserted civil rightJl daims under ~ 
U.S.C, It 1981,1$83, 1985, 1986, and 1988. 
and state law daims for bad faith. dis
charge, defamation, Invuion 1,)1 priy~u:!y, in
teDtional infUetion of eMotional distress, 
intimidation. and OOMpiracy to deprive her 
of her livelihood, ·She also alleged viola· 
tiona at Tille YU. Chambers named at 
de!eudanu I'lUtlUll"OUS (lrpDitatiQns and m. 
dividu.ab &W:lcittOO with those Qrprnu· 
tioIls: the Club, itJ ~. deputy dj.. 

~.t, and board ot director8; the ~a 
World Hemla neftpaper and three of itll 
offlcen;: the NEOG, ita necut;ive ~. 
and Ita ecmmwdonert; Charles Thone, the 
GovmlGt of Nebruka; and Pap} Douglas, 
the Attorney General of Nebraska.

On. Oetob« 19, 1983. the distriet oourt' 
i&a1iN at! artier dilml.uing Chambers' He< 

~ II« «nnplalnl co.add tbe cmpklyment 
d.illl.:rlmlt;&tion daimt "ndlU' Tltl. Vlt .ahu ~ 
Q'io:inc. npH&sue Idw- from tht Eft.)(; pur. 
_I to ~l cAe, ! ~fXl) (tWIn 

s.. ScvmtJ of IIw dJmci&nu weft IWOCoi H par. 
_ w tlm _ ptlmtrily on w bait I'll ChIlm,. 

"" ~ION Ow they wen! 1ll\O'Clvul m " 
~IIC)' to deprm: Mr oi her I'ifh~ In ViQil· 
lion of ilCr:l.iGn I9!lS(J), seaiolll 19116, i.nd ...u 
law, ~Ih Cbamben ~ lbe ~ 
detmnlllalaon. of tlwdl$tria. <;QUM ~ Au 
lXIosp\....:y <'1almJ.. ...... ~{r# ~ 15-16, we find II 
................ ..,. flllr LM purp<>feI« Ih15 oplnkoll to 
I'III'JOWU to deW1 the..J,lqcd f,ot-t. 11'1 :rupporI hi 
tbeH diI!ms. SWcd eenenlly, ctwnbtn aj. 
Icpd lhatdlt ~«~ 0IrutA.t Wmid"
IiMdd ~ _ ~ «!be N'EOC AM 
the ctuh". boIlrd til ~ Ibal they ~ 
the ~ bUctt the NEOC 10 he ,... 
dk\tId Uod ~ an afitIltW ~ !lit 
«* I'hCl4d n..k to be ~ III the' ~ 
_U lImiJ4. and tW putdk ctf'ldiIb rr- of 
or akk:d W allt;ui ~ K\l¥itia. 

.. The Hoooubic Wartea x.. UMm. Vn1fed: 
SWeJ 0I:s¢rlt1 Juqc fin' the DlftfkI of Ndnu. 
IlL On Dto:tmbcr 31, 19&<1, JIIdp IJrllam jp'ltnt, 
ed Chamber-.' moIJon for hlt~. All o~ 
e..=ed after thaI d.1~ ilnd m.ltf'l'fd 10 In Ihls 

http:dividu.ab
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Uolt 11183 claim against the Club,t finding 
the NEOC ~utely immune fM!l\ llability 
IUlder uetKm 1983, dlsmissing G&vemor 
"f'hong and Attnmey Genen.1 Dwrlu for 
failure to .tate iI claim I!.g~t them. And 
damWfug a.II o-f the a1:aUl law clail'llil ex
eept the conapbcy and intimidatlcn claims. 
On November 7, 19&5, the dlstm.t court 
et1tered an order granting the motiOtl of 
the 0m.a.Ila World H"",d fat Ilummary 
judgmet:lt Oil the hCtioa 1985(3) and .tate 
OOlllpitaq ela.i.ms aphmt it. On J4tluary 
IS, 1_. the matter weDt ro trial. 1'b.a 
cl.s.im# remaining aga.inIrt the Club at the 
tinm or tri&I included: {l) eonaplnu;y to 
deprive Chamben of her rights in violation 
¢f 42 UAG. § 19&5(3h (2) ~y in 
violAtkm of state l.&w, (3) intenti;:m.al nee 
diaul~ .In violation of 42 U.s.c" 
• 1981, aM I.e} a wmhination c! r&¢I& and 
NX dIatrlmination in the cotmIO of empJcy· 
mellt ill violation of {2 U.$.C, 
f 2:t)O(k-2(a).1 At the c:los.e of t..M plain· 
ti.lrt cuo the eourt directed & verdict in 
(.VOl' of the Club on the aeetion 1985(3), 
~n 1981. IUld .tate conspiracy claim!. 
'ria OQUl1 explained it3 ground!) for dired. 
ilte the verdict and .annoWlCed its judgment 

~ Mt:nI issued by The H~norU.1<I C, Arlen 
Beam.. Chld JadJe, umted ~ D41rid Ct:turt 
for tM DIltrkt of N~ 

1. 	H~ WC' fda" 10 the Club MttIrd.u:rt$ 
~~ ... the "Ouh.. Simd4fly, "* wiU 
fIIf« 10 U. elMt JnXIPS of dd~ u the! 
"Qonah WMtJ H_ltr 1Iild the- "NE£)C.. 

.. Clwnb= w8lmWily ~ boer dltim un. 
der 1M ~ -=iN: ca.- of the rlt"fl .mend. 
~ The dlaria COW1 did IXII «Iml~ 
C!lwnbcn' ot.brr constItutioMf daims. Cham. 
ben dWknsn the ~ WUJ't's falillJ'l: to do 
to I.b thiI qpeal. .so. brfm at ro4-10~, The 
d.bitrItt coon·.lIto dlsmi.ued ~' ttAlC 
cldm for lnlilliid.nion. 

t. 	Nctthtr party dWl=aes !he dimia oow"" 
~of~' Tide VJI cWm If< 

~ Ol:t .. ~~ of ACIr Md $t:I dit
MMlJuJion.~ ~ JW .".supp. lU 9<1-4. 
1"k OOW'I ab6 ~ that it _ ~ llIilh 
I'Kt IlbuItI.'drwkm ~oniy 1miolar u (the rot. 
1llOdod ruk:J m • .,. have an impad up<m lhe d_ 
ol bbiti womaa..' u.. 

to. ., n.s..c. , ~2(..) 09U; provides: 

11 lhall be an WlIawfW nnploymenl ~ 
tt.?;: for an tmployer

in favor of the Club en tha 'J'JUe VlI ~ ,in ita order of February 11, 1986. CAcm. 
ben tt 0m4ha Girl.t Cl4b. 629: P,SupP. 92S 1 

1 

(D.N~.l9B5). 

II 

We turn IlISt to the diatrict eowt'l <Ifler. 
miMOOn of the Title Vll \}Ull4tion&, ~ 
dblrict court examined ChatnbeI'J,' alltp. 
tions of employment ~tion - ira vM> 
lation of 42 U.S.C. § 2000e-2(a) undllt both 
the dispnrnte impaa and disp&rate trt.u
ment theories.11 We Nview in tum tht 
eclU"t'S amC'lusions and Chun:ben' ~. 
mf:l'lLa under eacll of these thtooriel. , ,.' 

A 

(l-3J A plaintiff $etkillK to ~ .., 
mmination uruiel' the dfJp&nte /mpJ.et til..' 
ory must thaw th&t • fadslly 1WItH! em.' 
ployment prutiee baa a ailJ1ll~t II.dverM 
impact on memhens of a pl'Qteeted minority 
grOup. The burden then shiite to the I!m

ployer to lIhow that the pradiell hu .' 
manifest relationship to the ~Ioyment ill 
question MId is iustifiablo on tM I[.l'OIU'ld of, 

iI) It; fill! or m.- to hinl Of to ~ 
allY tndividual, or othmrl:Je to d~ 
.-lim _y imiivi<tuaf will! r~ 16 lib 
..ompensation. Icnn&, ~hm., or p:tY\kp 
of ~mpkIyme:nt. btqo_ of fiUI¢b Iodi~ 
race. ~. nliJi<m. MX. or !Wioc&I ~ 
~ 

(.l) to llmil, ~\e, « ~ lib .. 
~ « app!icar>1t f1:w ~Ut.,
""V ?kictJ W!>Uld d.ru or W\III16 dq!d", 
any il:dl."doW of C!mp~ urpponunilW 
or othuwilc ~Jy affi::ct .b4 $WWI &II aD 

~mployee. bcca""" of web ifldjlf{d\I"" r-. 
color, ~llsi<>n. ~ or nauonal on,iD. • 
A sepuate provlsio,m l'lll.kn II dou d,,, flU. 

VII probihll5 di"";muuuloc on the !wl. I:l 
preanmcy. 42 V-S-C. § 2000re(\) wm:l ~ '. 
~s in parI:: 


For ~ of this wb<;bilpkr_
. ... .. 
tk) The tenns ~ of iIH'" (If "em tbe 

lIMb 0( sn- l .. dudt, t..>I m! MIl Utmkti kI. 
~ 0( or on !he bWtflf~, d$M. 
birth. or nhted ~ ~on&: t4>d 
women ~ by ~. dUkIbinh.« 
m.:flI <Mdic:aI amditiom .....11 bit ~ lbt 
_ for all ~~.rrlI.\.¢d ~ b$< 
d:l>6in; I"«i!ipt of bcnd'it4I ~ frl:ap bc:P
fil ~ as otbc:r J:ltfWM _ HI ~ 

bill tlmilar in !hci...bility or il!.tbllity to -'... 

CRAMBEltS v. OMAHA GlRLS CI,UB. INC. 
i.bc_1lI" f-U fin ,kIoQr. 1W'J) 

j)osinUII UUC;5,ity. Even if the >tmploJer 
$1:0'1\'5 that the d.ir:!«immatory employment 
prl\\!cice tS jWlltified by busmess neeesalty, 
the pWtititf may prevail by $~ that 
ii/Me pn<:tkes would aa:omptbh the em-
pmYlI'r·. objactive.s without the auendMt 
dl.:ItrimlrulWt')' effec:lA.u The d.istri4::t eomt 
found that "because (J{ the lignific:antly 
higher f.rtility rale among black femalu, 
the rule banning single pregnancies would 
imp:lCt blaek women more l~lY." 
Chllmbtrr. 629 F..5upp. at 94.9. ThU$, 
t"hambE"t1I e$tablla:hed ~~ dispa!1lw impact 
of the role moot'l rule. The Club then 
:>ouib~ to jlUltify the rule as a bU8ineat 
~e$$ny. 

Establbblt'lg a busiOO$lJ neoassity de
ftmll~ prnaentl an emptoyu with n "heavy 
wrdtn," Hu.wJciM 1:1. A~Bu.ach,
l~(.. 697 F.2d 810, 815 (8th CiT.l9$3i 

, .' "- ly if the -'--' BU$lflEH n~tt)' exu.,. on ""...... 
I~nged ernpklymflnt practice has W '''a man
.( 1 retatiot'lf>hip w the em~ymt'nt in 
~:~ljOll."'" /Ii {quoting Dct.k4"fi v. 
Ralf'lirucn., .sa U.s. 321, 329, 9'i g,Ct. 
2720. 2725, liS L.F.d.2d 786 (1977) (quotfug 
GrtW v. Duke Powr Co.. 4.01 U.S, 424, 
~:r1.. 1)1 S.Ct. 849, 854, 28 L.Ed.2d 158 
\1971))), Tht' employer must .delfll)l\ItrIlt/l 
that there 1& a .. 'rompelling need· •• to 
maiut;lm that ~:" ,and the praetiee 
cannot be justified by "'routine buainreu: 
considerationa:.. JiL (qJWting Kirlrj v. 
Cote-ug Fu.ntitunr Co., 613 F.2d 696. 1116 
n. '(8th Cir.l9S0); _ also EEOC a Reth 
Parking C\I., 187 F.2d 318, 331 (Sth Clr,}, 

II. 	 Su. ft'~ CIIln~ .... TtdI. 451 u.s. 440. 
«1\1-11. u» 5..CL 2SlS, lSJO. 71 LE<Ud 1,lO 
t1'1Ui; 00fJ.um/ ~. R4~ ill Us. JlI, 
U&w29. 91 S,Ct 2720, :!726. 53 LEd.ld 186 
(l911t. Inftm.rtr/oMl Brorhmu-t 0/ TUlftJkn 
~. t'm',u SJ4tu. dl u.s. 324, 335 n. IS, 91 S.CL 
liH. 18S4 n. a, 52 L.1?d.2d 396 (1m); AfbI. 
_rlt 1'<IjW' C ... w, ~,422 u.s. 405, us, 95 
S-CI. 1m, U7S. 4S L.E.d.2d Z!G (lrnS); Grlus 
", ""'ik ~ G.t., 401 u.s. 424, 4J1).,l2. 91 S.CL 
'.\1), $~. U Lf'.dJ'd us (t91l); MdnlW>\ \0" 
IIh~~, "to F.ad HII, al6-27 (Ikh Ci!', 
NUl; ~ ... A~...&Isd:. t=. 7SII f'.2d 
!S), 2SS n 7 (lilh Ckl~); ~ ..., AttAnI. 
U:!'.,s:uuh, ~ 691 F.ld lUG. 815 (Ikb Clr.lWk 
Kirior "" C«-:rFu.rn. Cn.. 61$ f'.2<i 6%. 7nl illl.h
C..,tno):, 

!l. f1I.: towI rcllJrld on swistit;:s. 5hawl .... lUI 

hl.l.!:~ "'omM peralIy. and bla:k WOm<i'1i ""lit 
"\ (cr..in 4S<! <croul"! In ~ County, N<-

crrl.. ~itd, - U.S. -, llYl S.Ct. 301, 
sa L.Ed.2d 282 (19861. M01'eOV~r. thti em
player may be t«juired to show that the 
ehaU .. nged omploymwt praetiee is "'~ 
&I'ltY to RI. Md efficient job pedOnJlw 
MIce,''' McCotA 1'. CitV 0/ Grand ~ 
628 F.2d 1058, 1062 !Bth Cir.l98Q} (quoting 
iA:/t\erd, 433 Us. at 332 n. H. fI g,Ct. at 
2128 n. aj' Me GUo Rath Pac/dJtf Q). 
781 F.2d at 328; ikrnndl 1:1. Ct:1INUl Me:. 
ton C«»'P-. 576 F.2d 1292, 1299 l8th Cir. 
1918) or that the employer'a pia ue 
"algnlli¢lUltly l!erved by" the praetiee. 
Nt'W York City lh17uit "h:tI!. '" Bto.ttrr 
440 U.s. .sGS, b87 1'1. 31, 99 S.Ct. 1355. HIM 
n, Sl. 59 L.Ed.2d 587 (19791. See ffMlemlly 
NoUi1lg to. Ydlow Freight Sya.. 1M '1W 
F.2d 1192, 1199 (8th Cir.lM), t 

The district eourt found that tM I 
__.>, t., ......"'_'" by ....-<-__ ro ~ 
W!UU.t' ntl(l us JU".......... ......"""""" ~ 
"" '-._ d .• __ • ___:4'_, '~""'_l.;:" 
~"...,....uu "'""'"'" ~ .. ,-.w.o~ re,.......,...,.,... 
betweEn the Club J! furuiamtn31 pu.t'pC8Il 

tu:M! the rule, Speclf"rcally, the eomt found: 
The Girls Clllb has eatabli!hed by the 

evidtnct lhat its only p~ ill t.() "rvE 
young pb between the age:!! of eight 
and eighteQn lIJld to p!'l;lvide theM wol'Mn 
with eXpt)Surtl to the greatest nllUlbor 01 
av&ilable p¢lIitive options in lif., 'l'tt& 
Girb Club bas established that tftu,p 
~ is contrary to thit PWPO'lIl 
and philoaophy. The Girlt Club miD 
lilhed that it honestly believed that to 
ptrnlit aingle pn>gnant ,taft memben to 
work with the girl!. would WIIvt\f the 

l:nUA. ~J:y, "'" more 1iUly kI ~ 
p>"t'II'WIi Ibn whlu: ~~ m 

. FSupp. It !w.il It. 4S. 

U. 	 l'b¢ dooh:t CI:lun f<>Und \ru.1 ClwDben bad 
uttbUUr..:d dioparal~ im~ \lndo:f lhe flm 
metho;r..d ,rtiwbtN by this ormn in Gnwn ~. 
Mi.tf,()url Ale. KIl.. 523 F.2d 1290. tU)M (.th 
Ctr,I915). a.-.M-s, -619 f'.5upfI••1 ~. 
TM Club Mcue> in ill brief fhfl """ n!lIt>rl <In'Od 
u. fll:ldtne dlsperne;<npae. We ut Im~' 
e4 bytlw Club't IIt",CUmmI Md. ~ we 
1.:n: dmnci1Bt4 lO dn'Ote' furtbtt _ian Iu !he 
i_ ~ d tho: Cfub'~ fallun 10 a.&Iitf'I • 

~ """*'n&" ~ tJl tb.e 4idrla 
(oQUrt'" fimiiq of ~I~ s.. t.l?-ff 
v. MmJ:.r. 173 F2d 933. 9$$ (Ikh Qn9tS) 
(~a1~~ to tnOdif)' w dI« 1owIJI7 
~ d¢GWeo1),.-t ~ 4'1S U.s.. lOlli, t06 
S.('(. 1130, B9 LEd.2d 339 U91l6}. 

http:C�-:rFu.rn
http:L.E.d.2d
http:L.1?d.2d
http:L.F.d.2d
http:l'lll.kn
http:theories.11
http:intenti;:m.al
http:ela.i.ms
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impreuion that the Girl£ Club condoned 
~ t<rl' the girls in the age IfTOUP 
it ~ The t.eatimony of bot.rd I'I'lfln< 

benJ· .. • made dear that thl) p41io:y wall 

not hued uPDn II; moralit.y ,tandud, but 
railier, on a belief that teenage pregnan' 
cieJ ..verely limit the ayailable opportu
nities lor teenage girl$, Tlu; Girls Club 
dao established that the policy we just 
{I~ p:rong (,It II. comprehensive attaclt: (fl'! 

the pNblem 01 ~g1.l [!nIpanc)" The 
<Xrurt is satisfied that a ll'Iatlifest l'1I!!a' 
tionship exists betwmm the Girls Club', 
fundamental p~ and ita aingle pre,' 
tI8!lC)' polk}'. 

CkamNn,. 629 F.supp. at &500, The court 
abo ffilled in part <m expIOrt te:JtimOllY tit 
~ etled that the role moWtl rule could be 
helpful in pl'eventing teenage pregnancy.I' 
C'iwnbel'l argues, however, that the di:l
triet o:lW't erred in tmdin,g bu1Iineaa ~
e.ity be<atlM the role ~ rule ia ba.ted 
only on apecula.tioo by the Oub and bas not 
been validated by MY studies ahowtng that 
it p:'(I'm1t5 pregnancy among the Club'.-.BuaiDeu neeesaity de~ in di!
parate impact cases are re'riewkd undtr the 
clearly errotleotlJ stAndard of review ap
plied to faetual findinga. Fed.R.Civ.P. 
62(..); .. HGwkim. G97 F.2d at 815; ue 
cUo R«ldemonn "" Minl'WOta HightT 
Educ.. Coordinating Bd.., S) 1 P,2d 1208. 
1209 (8th Cir.1987) (pet euriaml- 'nita, We 
I'lIIa7 revene the distritt ¢O'urt'. f1nding of 
buaineu neoeuity only it we IU1I! .. 'left 
with the defimw and firm tlI'»:Wict:ion that a 
mistake _ been eomm.ittAld.. .. A ndtnon 

j4, Cbamben' n;;pcn wru- tndf'M<i that the 
ordy way to ~ tlw: ~~.,..,b.am. _ lhrouJh ~ QPPIOfIunitiU St>Ch 
uedueatlo&:la:dd,loQw. 1'he Club',~ ap=:I 
tIw ~~~ Il'IIpI)rtlnt. bul aI.a tall· 
fled conccmiuc I.bt vajue of roll:: moddinl; aQd 
0CJDclt>dId thai !.be role n-!d nile ~QOU)d " 
(aDd Ul bel: optaion 14) ~ viable .....y 1:0 
&nad; !he ~ cI toomIIp prepancy.· 
~ 619 F.li<:Iw. '" 95J. 

h> add.I.tim!. to Riyiq Oft tIw ~ ron· 
~ the: Cfub'J ~ &nd "pprwcll "" 
the a;ocn ~. dw db:trkt court twml 
tbaI tbe nde _ ~ in ruporuc- 1:0 two 
~ t.m:.Ivtua eNb ~u' tuaiQm lO 
lbe ~ ",1 sin&k club mff ",embers.
I<u,,", 

v, City cf B"""*~r City, 470 U.s. .564, 
573. lOS S,CI.. 1004, 1511, S4 LFA,2d 518 
U985} (quoting UniUd Statu v. llnited 
Siatu Gypsum CO'., 333 U.s. 3G4. 3$5,. 68 
S.Ct.. 525, 541, 9'l LEd. H6 (l94S)). 

(4) We belil,lvl,l that "the district tourt'a. 
account of th4l" I,lvirleflCEt is plau$ible in light 
of the record viewed in ita entirety." Id. 
410 U.S. at 613-704, 105 S.Ct. a.t 1511-12. 
Therefore, we tannot !mY that the diAtrict 
court's finding 01 blJSinesa. neeeuity is 
clearJyem:meous. Thtl district court', con
clusiQll on the: evidence a nQt an imperntis· 
tible <me. Although validation studies can 
be ~lp1ul in l!ftluatlng auch q~, 
they are not required to maintain a Stla:t$.I. 
ful bu.!ilineo ne..-:wUty deran.e. HfUwill&, 
697 F.2d at 81&-16; 8U Devil: II. City Q{ 
DaUru. 771 F,2d 2{)S, 217-18. (5th Cir.l98&). 
em.. denilld., 416 U.S, 1116, 106 S.Ct. 1972, 
90 L.Ed.2d 6$6 (1980), Indeed, we ant un
~in wheUu!r the role model rule by ita 
nature is suited to validation by lUI mpiri. 
ea.lIRudy.'- Col'I$Cqu~ntly, the court'. (Xm

dumn in Hawkiru iI& apt in thU ease; "We 
cannot 01" .. • that vabthtion at.ud.ies AU! 

&Jways requiud and we are not wi1lin& to 
bold utUkr Uu! futJ of thla t"Me that lucli 
evide~1Il WU ~uirtd here." Jd. at 816_ 

un Chambcn .....l\Iell further, howlWer, 
lhat the diJtri(t court erred in diacolUltina: 
.alternative pnteticea that the Club .:auld 
have \lAed to ameliorate the discriminaU3r)' 
-effecta 01 the role mod~1 rule.. Chambtn 
('!(m~ thAt the Chlb either eou.ld bave 
1fl'JJI~ ~. !tRYe of &bunu or tnnsflH'" 
Nd htr Wi • politiCn \hat did DOt iAvW. 
eont&« with the Club'. membeni. The 
u. lnmk:ally. ltot'lil ~~_ 

lid .~ in 1M nqa.tM.lO 1M Q:IOIrt'.~ 
!.IOlIII ~q ...helher lhe nd", ~ _ be 
~mplrkall,y ~1!) pteYent ~~ 
the Club'. membtn.. Cbunxl'. ~ mild 
be ~ 10 rm:.m ,ilbu" Ilw ill. in:rpnuibk 
II) pcriorm • me,allin#ul ~llIpirlca.l stull)' 01 
web IIUUt¢ff, 4f !hat COUII:IeI bdlt'O'« dIAl flO 
II.IdI study would"""," mow m.. ......Ie I<l "-Iff 1M 
tffOt1 dtnirtd by the Club. U we ~.-. 1<1 tdopl 
m.. iIrtt CtlI'littruct1on il -.kt l>e 11.ldl~ for 
>Ill 1<1 tntn.t lot lad: of wlidut!;tu ~ 
rd~r, lbe t('O.md ~ton ~ 
'/IOthl.q ~ (fWI counsd'........ bo¢1iI:f J:Oft"' 
«rninc the role mocIcl nil,.,. ""'Hri' ~ by 
1M dit.tritt <:".W!1 in r",-'4<" oJ 1M.! hl:1d by me 
Cl.... 

(lRo. ... 1J.J4 F,u M1 I"'~< ''''" 
Club responds that neit.bn o:rf th~ alterna.· 
rives was available in this ase. TM Club 
bas a history of granting JeaV1!a ot up to 
six weeks. but the pIlt'jlOieS of the role 
model rule woold have nquired a five to-
six; month leave for Clwntwln, given that 
the pregnancy would J;-~ beoome visually 
apparent probably Wlthm thNo'it or four 
months. Moroover, employing a temVOf1l.!'Y 
replaeement to take ChAmber's position 
would itself bave required 51X months of 
on.tbe-joh t.tainlng hefcm t.he tOlp.laoemept 
woold han been able W inW'att with the 
girls on the level !.hat the Club's appl'lJa("h 
requires. The: use of tilmponry replaee

mena wuuld ahw d:iS:rupt the at.m05phere 
d stability that the ~a~ .w PI">"' 
vide . and ,wuuJd .00 Uleo~tent with the 
reJatlonsbip-bu.ilding and m~tpenronal in
teraction enlailed in the Club'liI role model 
approach. f'urthenncre, b'ansfer to iii 

"nonoontat:t P<lsitiou" apparently was Jm.. 
.P<W'ibte beeause th~ 8tl! nO ~itiOrui lit 
th~ Club that do not involve contact with 
Club members.. 'l'Ile d1l!ctrict tmJrt iOWld 
that the Club eonsi&lrM these alterna.tiYft 
and detertniuad them to be uaworltnhle. 
Chamber.$, rut9 FSup;>. at 945--45. We U'tl' 

unable to coru:lude that the district wnrt'a 
rwding that there W<!te no aafulfattory aJ.. 
ternative50 to the d.iiJmls.&:aj 01 Chambe:rt 
pursuant to the role tttOdel rule Is. clearly 
erroneous. Accordingly, we hold that the 
district court's finding that the role model I ru le l;s iu»tified by bWliness lleoe:ssity and 
thlls does not violate Title VIl Wlder the 
rii!;pa.rate Impact theory is. not clearly m"Qoo 

"ro.". 

B 
Unlike the dmpam.e impact theory, the 

d~P8l'"at.e treatment theory requires .. 

'6. T~AIp'tof~An.zin",,&vdi.q 
450 V.5. 24&, ~S2·S1. 101 5.0. IOU, t(9). 61 
LEd.l.d l:()1 mal;' M~ (JQ«tfM C<lflII> ". 
(iT«h, 411 US-TIl2, 801-04, 93 S.Ct. 1111, 1824
:'S. Ui LF..d.ld 668 {lon3); -. ~&, ~ ", 
""tal &....-:t. uf Ark" inc.. Bll F.ld 893. 8% (11.h 
C~r.l~81): ~ ... .Ilisstwri, 800 F.)(I m, 
SIll--oJ '41h Cjt.IWI); £aIq ... ~""11. 1_. rn F.2d 251. 256 no. 10 (~b dr. 
l~$). 

11. 	 1"bt bf""'l ~~ \he ~~ 
«Wly .wen..,. is saMorlty b.ua:d. 41 U.5.C" 
§ ~ 2(e) (1981) prt:R">dN in pi;rI; 

plalntif! leeking tc prove emplOYlMnt dis· 
crjmill$.tWn to show discriminatory "rumne. 
The plaintiff mllSt fll"llt est.abfish a prinuo 
facie: eue of di.s<;cimin:ltion. The: burden of 
P"XIw::ti\m then ,hifa to the employer to 
show a legitimate nondiscriminatory ft'" 
lion to: lb. eha!knged ~ploYmetlt prac
tic It th 10 k h how 
. e. e emp . y~r rna es sue a II w 

mg. then .the piamtiff may show that the 
reu~1l$. (!VOln by t~e empJo~er were pre.ttlx. 
tIlal, No violation of Title vn eXl3w, 
however, It Ute employer can show tJat the 
ehaUe-nged employment prartiee a a bona 
fide occupational qualiflCation {bfoqV' 

TM district oourt found that Cha.mhen 
had IIUcet1t1-ded in mablishing a prima ~ 
case of dhicriminatlon but mncluded that 

, 
~ Club II ~Ie M~l approach i:. .. le,iltr
unate, ru.mdi$criminatory rcucn tOt the 
role modlll rule. Clulm6e-ra,. ~29 r.$upp. at 
947, '!'he court then found that ~be", 
wu unable to 1I1QW that the Club. reuon 
ftrr the ~ Wb • pretext for intMlntio.nal 
diacrirnilU!.tiGn. ttL at 9474 The eourl 
.hw I$t:&ted in pa33ing that tha tole lnI.Idt1 
t'tl16 "pusuruably" is a btoq. ltf. at 941 n. 
51. 

Chamhen. lI1"gU.eJ .u..rn.ti". thAt the 
dJ.ttrltt CQurt erred in failing t. find • vicJ.a.. 
tUm of Title vn under the disparate ttut· 
ment theory, and that thi$ ~ should not 
be &nalyU!d I1nder the dispamte trtJ,tment 
theory I:wx:au.se ~mben'~ on ~ 
eount. u! beY preiftlllDC)' eonstituw inteu, 
t.io.nal dictriminatknl without funber ..naly·
.is. Chambers no argues that ttl. role 
~l ruie cannot be jUltifted .. • bfoq. 
~ we are persuadtd that tOO role 
model rule quallfiea u &, hfoq. we ftnd It 

Ncrwiu.-.rwlljl any otbu ~n 01 (hili 
~, (I) it t.hI.n 1101 b¢ J4l IUIt-fui 
e:mpklymcnl pnu::ti"'" f"'l" *-' employer to hire 
ind employ ,mp~ • • • on I"'" bub of 
hi, .-.1iaWn, "1. or utlOfl.tl oneill In IhMe 
~n ,~ wm:.-. .-.lIrktn...~ 0<" u· 
llon.d~!i b .. DonA Hdoi: Od:!Jp'-~iQn.l q .... t;. 
tkalioo r~ n_ry to the IIOnn.al 

~io<I of Ilm pi;rlkulu ~ ot .,mn· 
priK ~ • ~. 

http:IIOnn.al
http:utlOfl.tl
http:I:wx:au.se
http:u..rn.ti
http:lI1"gU.eJ
http:nqa.tM.lO
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tU'lnet:e1lllary to addretl:s Chaml.W:rIl' other "Co., 401 U.S, 4t4, 43:2, Ifl S.Ct. MD, &54, 
argument&,lJ 2S L.E<:t2d ISS (1971)). 

The bfoq exet!ption iii .. 'an extremely [6J Although the- district court did not 
narruw exception 00 the general prohihition clearly conclude that the fole model rule 
of dillcrimination on the. bAAilI or Ae"x.'" qualified as a bfuq, stlveral of the court's 
Gunther 11. JDwa. Slale Man ¥ RejtJrnta.w other findings h:rtI perslUWiv.. on this 18110.10, 
'11. 612 F.2d 1079" 1085 {Sth Cir.), Clfft. The court'.s fJ:ndings at fact., many ot which 
iienhd, 446 U.s. 966, 100 aCt 2942, 64 are relevant to tOO analysis of a potel:ltW 
L.Ed.2d 8Z5 (l98U), (quoting Dothanl tt bfuq exeqpUon, ani bindmg un this lXIurt 
Rawtimtm, .(33 u.s. 321, 334, 97 S.Ct. unless clearly IU'TUnlIDU1l. The facts rele
272(1, 2729. 53 L.EdU 786 (tWln). In Dc> vant to esta.lili$hing a hfoq are the same u 
thaN II. Rawii:nsmt, 433 U.s. at a:n, 97 those found by the di!rtrid «mrt in the 
S,Ct. at 2720, the Supreme c<>urt found course uf ita business OOi::uaity analysi!, 
lhat a rule that prohibited employment of As already noted. BflR .r.up-l"a at 7!H~ 
women in contact po)$mona in all-male Ala· the di~t:rict: 00W't f<)Una that the role model 
bama pri50ns was a btl)({ under the partku. rule baa a manifest relatioll8hip to the 
l.u eircumstances of th$.t ¢aile, which in· Club's fundamental pu1'pO$e and that ihel'lJ 
volved a prison syawm rife with riolcmoo. WtlN no workable ,alternatives to the mle, 
T'he lIobltutory language, /tee supra note 11, Moreover, the district court's finding of 
is, of rourse, the bes;t guide to the rontent bus:i:neu uecel$llity J:tH1f u penuwUve &8 to 
or the bfuq exeoapwm; MM'IIC1', the ecum, the $omtienc£ of a bfoq, This oourt hu 
including the Supreme Court in J)(;thafd. noted that the analYlna of a bfoq ".is lIimilu 
have noted the emwQe¢ of ljevenl.l !Ornlu to 'and overlapa with the judicially ~ted 
lation& for evaluating whether an employ 'busineu lliM'leNity' wst." Gu~tMr, 612 
ment pnetiee ill a bioq. TM fOl'll'lulatioJus F.2d at JIl86 1\, 8. Tbe V&rioIU nand&rd! 
include: whether·, 'the mmtl:lf of the busi- for eatalili$hlng bu!nesa I:lecessity _ 
1le&8 Open.tWll would be undermined'" quito! .imilar to thmlG fOf detenninini a 
witJ.out the challenged employment prac bfoq. Indeed, this court. has 011 diffenlnt 
tice, DaUzan:l, "33 U.S. at 8M, 97 S.Ct. at OCU$ionlJ applied the aarne standard
2728 (quoting Di4t 11. Pan America;n "manifest relationship" -to both bUlmeJl 
W«ld Airways, {'M., 442 F.2d 385, 388 ne«!fl$sity and bfoq. Companr HawkiIW v. 
(6th fuJ, «rl. dmied, 404 U.s. 950, 92 A-n.Mt:Mt<-Bu.ch, Int" 697 F,2d aw, SUi 
S.Ct. 275, SO hEd.2d 267 (1'911)) (emphuis (Sth Cit,l'9S3) (businEu ~) iPiM 
in original); whether aat~ Jll'Id efficient pel" Gunth" v. It:nCG Slate Mm:' Refi»':m4w
fonnance I.)t tM: lOb would be possible with rg. 612 F2d 1079, 1086 (Bth Cit.), em. 
cut the challenged employment practice, iii. /'knied, 44S U,s. 900. 100 S.C!.. 2942, 64 
{citing Wnu R Southll"'l'li Bell Tel. & r,L L.Ed.2d 82a (19SU) {bfoq).lt lnasmueh as 
Co.; {OS F.2d 228, 285 (5th Cll-.1961); and we already have affirmed the disl'rict 
whether thtl ~hilleng0d employment pnIe (:UW"t'1I (mding of bu.siness Ileilessity &8 WJI: 

tiee has "'8 nut.nifest relationmip to the clearly emmeous, l.e.e mpro. at 7GZ. we 
employm.ent lD question.''' Gunther, 612 teel eompelled to conclude that ''[ijn (he 
F.2d at 1086 {quoting Grigg, II, Duke Pow- pa.rticular tactual circ:umstancea of un. 
lL Ew:n i! tbc dUlnct «Kll1 .en:ed in findllllC no t9. Furth« in.!ieatk>n of W 1imilmty of 1msJ.. 
~ ttndc:r thI ~~ 1:r'&II;!......1 1:\IWO nt=Uily .md bIoq ~$ "P".()..uied ill J>/JtJuI.r4. 
tkmy, «II' rondusktA that the nne mGdd ....d .. 4)) tis. lid 311, rn S£l. at n~a, ",w.1'¢ the 
u.~meatUI thai ~ caI1 ~ no vtcl~ioo. of Coun roeln!<! (0 !he ~~ 10 $de &ltd 
Tille VU. M¢<C'IMlI'> lhe pP sc lnlentWniO! ¢b. d¥iclent job pnf,,~~ ill rtd:ntO<t 
crimllWion ~~ by ChambO'n 10 t.od\ at th¢ dd'~ c~~ 4.H 
simpiy clbnIIWtt 1M lNtdttH:hifti~ ~..... US at Jl1 it. 14, 91 5.C(. at rna o. 1.4 ~ 
dHCrll»d ~ lit 1ll't leavina !he bfQq ~ III\C.CIIby) with iJ.affm;J. 4ll us. 111 Ul. In 
Jkln "" thO' employer's- only dri'=soe. Th1n. Qur S,C;.. 1I;t 2m (bfnq).
"",ndOlSi_ <m tlIl' bloq l.Ji:!UIi aI!o would jlIf¢l!elll 
~ fNm pf1M>lIing und",r lu:. ~ 
If't3' oK Interuioll4l dlK:rimina!ian appr.w::h. 
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aw. ... Qf 1'.100 M1 _at, j..nl 

eatre." lJotkard. 433 u.s, at 3$4, 97 S.Ci. at gumenta on theM wue! are without me!" 

Z129, the role rnOO<ll nde in ruaonably Ilff- it.ft 

e1!sary w thoe- Club's opE!ration$, ThUll, we 
hoW that the role mudelruJe qualitle!l &Ii a IV 
bona fide occupational quaiification, In conclusion. we held that the dl&trict 

et)llrl'S tInding that Um Club's role modeJ 
rule is justified by business necessity 1$ notIn 
dearl)' e,,",nt'<ltl3, and we fwd furthllf that 

Chamben Irlao Appell.la the <fuItrict the rule quallr*'8 as n bona. fide occupation
eourt'!j dismissal of various othef claims al qu.t.litkatWn. Chambers' other allega· 
and parfJea. SpecifieaHy, she challe~ OOIU of error are withoot merit, ~. 
the oourt'. dismlsaal of the 6eetion 1983 lngly, the on:1mJ and judgment oJ the dis
claim apm.t til" Club tor 1aek at state triet «Jurl are affirmed. 
action, Ckamben: R Omaha Girl$ Club. 
inc., Nu. t..'V 83-L-3S, allp op. at 3-4 McMILLIAN, Cirtuit Judge, 
(D,Neb. OetDhilf 19, 1983,; dismissal of the di.utmting. 
NEOC on the ground of ah$o!lJta immunity I concur in Part. UJ of the el.lllrt', dect.
baaed on Butz v. Eemumwu, 438 U.s. (78, .irm in this. ~, but I te!!pet.tfully dissent 
98 S.Ct. 2894, 57 hEd.2d S9S (1978), ill. at from Part II of the opinion. 1 believe that 
4; dismi.'lSa1 of ~vemor Thone and Attclr, Crystal ChambenJ alleged and proved dis· 
ney Genera.! Dauglas for iailure to state a criminatinn bafid on rate under Ii dispa:nl.te
claim against them. i'd. at H; grant of implWt theory and discrimination hu«l on 
summa:r! judgment in favor of the Omaiul: P~g:nA!t(:1 under & rusP8rllt-t tnwmentUtt
WW"ld Hmlld on the aeetion 19&i{3) aud oq in violation or Title VU of the Civil 
state ~ claims ~l1Se of Cham· RJpu. Act of 19M, 42 U.s,{l i 2OO(le, I 
bera' failUNI to lIhow eQnlIpU'atoria! agree would thus Nvet&e tOO dmtriet ~u.rt's 
ment or oth;no elemena of the ~\lU of judgment on tM Title: VlI claims and 1» 
action, GMmbml t1. Oma.ha Girls Club, tlland fur a dewrmination of an appropriaUi 
Int:., No. - CV 83-lr38, alip up.. at 3-6 remedy.
iD.Neb. Nov, 7, 1985); dismissal of Ruth Today, the court, contrary to TItkt VII, 
Chamben for failure to meet oonatit;utional upholds the Omaha Girls Club', (OGe) dia
.standini requ~menta, Chamben 11. Oma ctUuge of Chnmbe-n. a black, unmarried
Ita Gin. Club, No. CV 83-L-s8, sUp op. at pregnant woman OOeaooe of her (»"tiglllln
3 tD,Neb. Ja:n. 13, 1986}; dismissal of the cr, Chambers. an arts and erafta tnstnle
aHUltitutfunal claims for Iacl< of state at> tel' at OOG, was held to be a "'neptiv<t m!t
!:ioll, Clwmben 11. Om4ka Giru Club, 62$ model" fur the OGe members, who an
F,Supp, 925, 93l D. 9 (D,Neb. 19S6); f(ml:t gi.rls .and young WUIIUln ~n ilia ~ 
of a direei:ed vudiet hi favor of the Club on 

I;fl eight and eighteen.
the section 1931 tlaim becaue Chambers 

TitJe. VII pr<>vidfi in part; ''It shall be anfaJl~ to produce any eviden<:€- of ~tiOfl
unlawful employment practice fnr an emal raee discrimination, 14. at 932-34; and 
ployer ... tc ~ ••. or otherwiu togrant of a dfreeted verdict in tavol" '(;f tM 
diatiiminate against any individual with reClub Oil the sectJon 1985(3) and state eon
spect. to his {or her} eompenlati<rn, tema,spir:aey daima because no evidence was 
condition,. or privilege!) uf <!mpioym<!nt, bep.res.ented tu sbow that the Club WM part 
C800e 01 such individual's '" fU1)e"," 42of a conapiratol'ial agreement. fd.. at '934
U.S.C. t 2000e-2(a}.4.2. Our rrm..w ot the reconl, the brieflll, 

and the- mefOOl'llndllm cpiniarn! of the -dis. The Equal Employment Opportu.nity 
trict tI)Utt aati3!'ies ua that Chatnhom' Al'- Cummi!l.sion and many ;u;urts lntHptet.ed 

l:O. 	 <.::fwnt>en' daim thin the &.r"nd;Ulu' (X<f· \rtfdiu .wen aiSIS- 10 k .,Ml!eneed in this ClUe. 

""'" of lM:lr pt'ffmptruy clla.l~ _ UIIWn ~~mt:nt Ihlu Ju* ik"Jlm nud in 
uitl>li<maJly dlsaimi<Wl>ry iit U!li<ya,lJinc ~ n:lusing I<> :=uu: him,..!f h alM:t ~~_ 
mnd! 11$ it wu no! r&Sood ~JQW il!ld 00 jury 

http:lntHptet.ed
http:dispa:nl.te
http:Appell.la
http:J>/JtJuI.r4
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http:A-n.Mt:Mt<-Bu.ch
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tlU& pMViaion barring iJ~nde","baaOO di$
~tUm to prohibit msenmlrutioo hued 
on Pf\lg'mlMY, C,F.K f lG04.10(b) (l1n3~ 
HctiJw.ut p, ~pfcn d! SO'lUl, 1m:.. 514 
F..2d 651, ~ ISth Cir.19'i5); {n rf Nc.· 
UornJl ,linin"", Inc., 'Is. F"supp. 249 {D.C, 
FliILllm) {tho airline', policy 01 requiriftj 
flight attendants. w ct:a8e working when 
they ~ pregnant violated Title VII), 
Ccntrn Ham. v, Pan. A1I'W'ic41'l W;)rid 
AirliRa. hw.. 431 y.supp. U3 lD,C.Cal 
19711lljfa i,. 1'011. ~ in pan. 649
r.Z4 GiO (9th Yr.l_), Hcwllvtt. tIW! Su
pNme Court in ~l Elaine R Gil· 
krl. a u.s. 1'26. lUi-41, 91 s,~ 401, 
,U2-Ia. l;\O: L.Ed:2d 343 (19'16), ~ 
1.ht.t H employer «;ulcl ud\lde }'.IteIl':I4nt 

employ.. mm) ~ he:ntfttl UlIde.r It 
disability plan, Tbie Court reuoned that 
thf .uluaion wu lICt. g~l"bMed but 
was eonditiio~bu.ed. id.. at lD-37. 97 
aCt. Id 40a 

In 11m, Ccng:eu m~ b) the Su· 
pnll'J:If C'oo:rt'. de.:islon in GnuroJ Electric 
'a- GilM1' by lUMfIdinjr Title VJl to "»>"1.)

bibit ... dlscrimlnation QtI the bbu of 
PNIJ'I'-"I't:Y." Nfl;tp:)rt New S/npbulld'ing 
,f; Drv Dod Co.. v, EEOC, 462 U,S, 669, 
670. 103 S,Ct. 2622, 2624, 17 L,Ed,2d, 89 
(983) (NettIp(:rI't NIIW), Th.'nllwamend
ment, entitled the Pregnaney Diacriminn· 
tiOII Act. added It new .u~u "k" ~ the
definit.U.m teetUm of Title VlJ; the IHlW 

aubaeet:ion ~ in pa.rt u foUoWll: 
The Ulrma "OOcauM of IH\X" or "011 the 
bMw of IU" indud~. bulaN not limited 
to, beeatae of or on the buia of pregnan
cy, ehi1dbirth. or relat:.ed m.edkal oond!
tiowI; IU'l:d women Iltfteted by prelPWl'" 
1If1. ebildbirth, or related medical OOI'ld!
tit.mII lhall be treated the aam~ for all 
employtuent·relaWd PIU'pOMl ." II otlt· 
til' penlCtuI not 10 affected but ,imilu in 
tb,eho lIbility or l.nahllity to work"" 

4.2 U.s.C, • 0000e{k}. Tbi$ prorislcm "made 
dear that. lor aU Title VII pu.rpc:!3eS, dis· 
air:a.int.tio>fI baaed 00 a woman', pNgnaney 
if. on ita face, diaaimination beeause of ber 
sex," N~ New, 462 U.S, at 681, 103 
aCt. .t 2631; .... C41"1J1Ilf ft. MI.I'riilt Lu· 
tMr Howu, Inc., 82f, F,2d ~3, &41-48 (8t.b 
ar.1S87) {C41"ttq}. 

," 
An employer may justify ~tiotr. 

otherwi....e prohibited by Title VU by 1i\Qw. 
ing either It bW;ineH neeessity or a bon. 
fide oe.!upational qualiflC'.ation (BF'OQ) fot 
the diilttiminatm'Y policy or Practiee. Co.,.. 
Itt/y. 824 F.2d at 64& The buaineu!leee.
.alty IIX<:eptiou applills to dliparate im~ 
Canea involving facially neutral 'l!t!lploy. 

ment ~ with a dlsproportion&~ im
pact on a protected group. The BFOQ 
Qeeptioo apphe& to diapantt.e ~ 
cuee: mvruving af'fU"mative d.liben.te di. 
aimination. EEOC v. R4th Pncki1Ji C4.. 
187 f'.2d 31S, a:27 n. Hi (8U; (M,), U'7t. 

"'Ud. - UA -, un S.Ct 8!rl, 93 
L.Ed.2d 282 (19&i). 10 Gu71thn #. f41t<G 

State MeA'. ~. 612 F.2d Unt,t_ (8th Cir.J. Nrl. d#ni«t. «6 UA 966. 
100 Ret. 2942. 64 L.Ed.2d 825 0_ tau 
oourt Mtt:d that a BFOQ analylia it Iim.lhr 
w and ov~laps the busineu ~ tesl 
EuMltially. both ~~Uire proof 
that a ~ job qualif"_tion or 
Prlctke is both necessary to and effect:ive 
m promoting the employe:'. Inaineu &l:ld 
that 00 JUs dis<:r!mint.t.ory alt.enative& Ui

"L 
The BFOQ and tM btalneaa ~ 

esception are na.n'OW u~ whieh ill). 
pote !II. hu.vy burden on the empktyllt'. 
E.g., lfflt}u;rd tI. Ra!cl;1UOn, 4S8 U,S. 321, 
384, 97 S,Ct. Z120, 2729, 53 L.Ed.2d 786 
(1971). The ~ployer mWlt show that the 
problem U> be addressed by tIa mrimin&
wry act or prac:ti'l.':e i3 OOllcrete ..lid t:lemca
atrable. IlOt j\Ult ''perc:eind''; &Ild the dl&J· 
lengro act. tllWll be esurrti&1 tG elirniM:tilli 
the pr(lblem. tlOt :IIjroply reasonable 01' de
&lgned w improve the problem. EEOC tI. 
84th. 781 F.2d at 332-83; J()fUJJ tl. 1M 
Way M(l/OT Freight, I'Mo, 431 F,2d 2.15,. 249 
(l~ Cit .1970), un. cknUd, .tDl U.s, 954, 
91 S.Ct. 972, 2S L.Ed,2d 237 (1971), 

1 Bgreoe with the majority that the district 

eourt'. dewrminntion of busineu beCelaity 

or BFOQ in the preunt ~ it to be re

viewed under the clearly tlrroneoUi .tan

dud. However, eveli under this. verj de!' 

erelltial sta.ndlU"d, 1 WQuid reject the BFOQ 

Qr t1wr.ineu neeea~ity exceptlolUl ofh!red by 

OOC because there is nQ evidence to .up' 

port a rclatinnahip be~ teenage pref 

nl\.hcle6 and the employment of an unwed 


CHAMBERS 'f, OMAHA GIRLS CLUB, INC. 
a;. ul.M !'.hI wn tIIlI Cb>. 1M?) 

pngtlatlt instruc:i:Qr, and therefore 1 am 
left with the defmite and firm conelUSKln 
that the ilistrict court made a miJta\ce. 
Andman tI. ['Jig rJf Baum"f' City, 470 
U.S. $4, 573, 105 S.Ct. 1004, 1511, 84
L.,Bd.2d 	518 (1985\, 

The distriet tollrt, and now thla COUrt, 
&tXeptlJ without a."lY proof OQC's IIAIIUIl'\PO 
lion that the presence 1)f U.ll unwed preg' 
nant inltl'UCtor ill nlated to w-mqe preg· 
nancies- Cham""" 11,1. Omaha Gin. Club, 
529 F.5upp. at 9.51 (D"Neb,1986j (Cham· 
ben}. OOC faUed to pre$fl!at surveys, 
sehoo1atatisties or any other Empirical data 
!;Mned:ing the incidence ot teenap PHg' 
~ with the pregnaooy of an adult in
struttor. OGC &Iso f~ W pmumt evi
~ tiw; ~I' giN duba or aimilar types 
of ~AtionJ Mlploym such a rule. 
QGC instead relied on two. fit' thNt highly 
qlWlUonable ao~tal incidents to !utpport 
the rule. 

The fnlljQrity, wbile admil~ w some 
um"ettaittty about whether the ",W,,* 
role model rule is sub~ to validation, 
plate! great wl)igh.. on ttmlU>!ill', I"!tttl.IU'b 
during oral a.tgUl'l'mlt. Coururel's com· 
ments eo~ the feuIbility of $\lCh 
validation, Mwevt'J', al1f not a 8ubltjtute 
for evidence ~tmg Wr validity or 
eff.mivenen of the role ~l rule. OGC 
had the bUt'deo of estabImhing a t1W1>llj$bh! 
bui$, that is a factual batrie, for ita belief, 
Weeb to. ~ BeU Tdephmu If 
Ttll!gf'>lph Co.. ",08 F.2d 22i, Z3S {SUI Cit. 
1969), and in the absence of audJ ]»'91'>1, 
QGC my net implement the discriminatory 
eok. 

AJlhOllgh there m no t:IIA!\l that. have 
ccllllidered p~1y the isaue ~ in uu. 
cue.. a few cou.rt.a; have cona'ideted the role 
model delenu in IICbooI IIIIIttinga and all 
have rejected the sehQcls' role- mode1 de
feMeS. In Ar;drmr tI. Drt1I1 Aiunl'cip.:1Ii 
Slpartt4 School Di.tiria. 5O'i F.2d S11 
(Sth Cit. 19'15~, twu UllWed mothen ehal· 
lenp! the l!cllool district'l pr;IUcy UJa\ Pr<I
hibited the emplcymen\ of teaehere and 
teache",' wdee who were WlWed panlntlli. 
Not unlike OGe, the &th0ll1 diIItrict defend· 
ed the poliey on the buill that ludi tcaeh· 
~rs would be poor role models for the I:hil· 

dren and that empl()fing such teacl!era 
eoold lead to flChoolgirl pregnanciH. fa. at 
613. The Fifth CIl'C':Uit atru<:k dGwn tIu! 
ru~. 	 {d. at 617. 

In the absence of overt, politive ~tate
mentA w which the children eatl relate, 
We are eonvil'1'1.':ed that the likelihood Ilf 
infart"ed ieam!l'1g thJ,t unwed parenthood 
it tle(i!slIarlly gt)Od Qr pniu'warthy, ill 
highly lrnprobabl(!, if not apeeulative. 
W. are not at aU persuaded by defend
anta' IUgg-,IItiOM, qu~ implallAible in 
<lur view, thut .tudenu are apt toO ./leek 
Qut knDwledgt of th;a pel"ll(!nsj and pri. 
lIate lifHtylell of w~her:s Ol' (!other 
:t.dllltb within the ubool $y.~ro {i.(!. 
whether they are d!v~ ~te<l. 
happily marrled -or aingle, etc.). and, 
when knnwn, will approve and IIt!ilk to 
ntulat.e them. 

/d, cillll, AmfrtW ti:. Dnrw Municipal 
~P«It'\'l;t~ SchoollNlricf, 311 F,Supp. 27, 
S5 (NJUiis$.l973). 

Six yean: law, the Fifth CimUt bad a 
cltanu to again ~ider the role modlll 
det(!rure in Awry v. H~ Board ill 
EdUC4tion, 614 F.2d 331 (5th Qr.l9S2i. 
"!'he 5ehool district juat.ifitd ita firing of an 
unwed prep.a.nt teadler on the buis that 
IlluI IIIU a negative role nwode:l aM her 
PN(I'rdWt1 would provoke teenap PNtgnan
clu. (It at 339. Citing JlmitW;t v. Ontw 
Jlunie(p(l$ S#pttt'\'l;W School DUitrict, 507 
F.2d .t 614, the- Fifth C!n':ult, otliI.'!$ ap.in, 
re~ Wr role modal ddllnse. 

fW}ti rejeeted All thtN ~ I)fiereti 
in .uppott of ••• the rule , .• (l} that 
u:nwtd p&nmthocd is primI. facie proof of 
immorality; (2) that unwed pannt$ aN 

tulfit roJe models, Ul.d l3) that employ· 
oant of an u:nwtd partot in • athclutic 
environment materially contributes to 
tht pt<lblem of uhool-girl pregnanciQ. 

S'i4 F.2d at 341. 
10 Arnton tI. Nt:/IJfIOrt NncI. School 

Board, 682 r.supp. 1056 iE.D,VL1986) 
(pmtttm 1. the distrlet CQurt ais<) ean!funy 
O'lJl.$idered the 44rM WUIl. In Ponum.. a 
prYtgnant Qnm~ teadlet of voc.aUonal 
home economics .t • milgnet uhool in 
N ewpol't, Virginia, was il»'C0d to take /Ii 

leave of abltmce beeBUSC the athOllI dll!.trlct 

http:prep.a.nt
http:L.,Bd.2d
http:d.liben.te
http:relat:.ed
http:eonditiio~bu.ed
http:HctiJw.ut
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DO UNWEll PREGNANT MOTIIERS CONSTITUTE 
NEGATIVf: ROLE MOIlELS1 CHAMBh"RS Y. 

mlAlIA GIRLS Cl.UB 

We are nurn.a:n boting.s ifnit.. with minor dffr~ from 
men that appiv14ryely to the act of repruduction. We sha~ 
the droomlf, oopabiUtie8, ami weokne~(';t of aU humatt be· 
ing:r, but OUT ~nal prepnande$ and other visilk differ
encw haW! been u.sed----euen fl1.01T J.)e'rt>a.rively. if leu 
brutollll. than mdiool diflertnt.Ce$ have !wen uud-tc> nm,..k 
w for all. elahumtc ditri6t0n of labor that mail <»tee 1w.l~ 
been pmctical bur hWl .nnCll' become CTl«rl and law.." 

iNTRODUCTION 

The {)~rwhelming num~t" of WOMen who partidpa.te in the 
work fOl'Ce today emphasizes the importance of TIUe VII's protection 
(rom sek diserlmination in their 'fmlploywent.1 Title VIJ of the Civil 
Rights Act of 19642 provides that employers C$nnot discriminate 
against any person based upon that individual's "race. coior, :religion, 
sox or national urlgin.'>lI The legislative intent behind Title VII was 
to eliminate the pnajudices and stereotypes enC<luntered by minori· 
ties and women in the work place,4 Congress the1) broadened pmte¢'· 
lion tor ,"WHnen in the workplace by enacting lhe Pregnancy 
Di.!;.C'cimination Act in 1918." 

Violations of Title vn are evidenced by disparatlt t.rea.tment of 
litatutorUy protected individuals.6 and facially n1tUtral practice!; which 

Steinem. S~<XIIi in Tny. f)1!ST Mlt !\ILW1tR (F. KJIII(Ibnm eel 11172). 
1. Comtru!»t, Fm.Il'm. C.........it Revor'tll, :n WA!S». & Li:£ L. R£v. 31.1, 520-21 (Il1'8:()). 

2. (2 U.S.C, if 1981 thr<m«b 2OOOh-6 (l981). Sperifkally. n U,S£:, 200I:I«·2(11) 

h studl bot! &II ~Hd.wfu1 ..mploymllf\l; p~ tor &II emplu:rtr. -- III lQ f-.ll.,r r;.fuw to hInt <I~ to dW;:harp. Any !nd1I1'1dw1J, (If Mhll:f. 

wile tc dl=r;miJtate 4ph\$1 AnY tndlvidWll Wltb n5p11d. to hi:> (UlTlpensa
licm. tfl'mI. candltrons, til' prWIl"es of ~mpfnyn:wnl, herauR of sam 
'individual's t1I~.." <>\liar, Hlilgirm. ~,or natko..iOl Mfln; 6r 

(2) to limtl, se~te, ".. d:_ify hI!! empl<l)'H$ til' applicant:!; lor 
empl"y""",nl in lillY wily which would dPpnvI\ (If' ",rnl w d!prl".. any 'ndl
vidual of «mploYlMnt opp<>rtunitJe.$".. otru.rwile 1IIt!~"'"!y .fft-cl his ~UI' 
tU5 /IS an empl~. b«.a1Hf' "f juth individual'J f4C*. rolw. n-llglon. ~U. 

14 	 In rurtiunal "dgi"
. i 2oOOto·!!ia). 
~ L. MtlPJlS".... H"NULWC EtlPLOYMUl"r !)1!;cfU>llNATlON CMlf.S l H~)• 
.f, C SULJ...I\'AN, f,t:Z1Mkfll & R. RU..1("RD$. nnWA!.. ST;\nJ't<.f!'1' L.\W ~'f EM, 

l1.ojkrnr OI1scRu.tINATION 2' {l9IlIli Hlt-fein.lter C SUUJ\'I\Nj. 
~. C(>mm~..~, 1'IIt' J"rtr;"">Jf £mpW~~:' APF'OOMn«' h" BH)Q Umin-lh~ Prf'/J. 

>1ollcl; Uummi''l,lrtOo>! AN, H !..oj. 0. Cm. L,J. 195.::Ill.' (Ilri)"1. 
6. s,... "if", M\«~ 103.00 End &«'<\mp<",)'jn~ teJ(t 
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have a disparate impact upon a proUr1.':t.cd group,T Both theorie:s of Tt. 
tle VII di$erimination were addressed by the Eighth Circuit Court oi 
Appeals in Chambe73 1). Omahc GirLs Club.B 

In Chambtrt, the Eighth Cin:uit denied lhe plaintiff's request far 
relief under Title VU. findln, thut the discharge of an unwed pmg. 
nant employe. WIl$ Justified under the emplo)'et"$ Role Model Pol. 
icy.\j The Eighth Circuit's ~n afflrmed the finding by the 
district court that the employ<cr's Role Model Polky was 8; te;wiumale 
means of addressing the problem of teenage pregnancy in our 
¥'Ciety.lQ 

This Note wUl address the various iSSUM created when 8; court 
examines both di$parate treatment and disparate impact dainm of 
discrimination under Title VB of the Civil Rights Act. H This Nol4 
will critically analyze the C'hambenr decis.ion with a special focus 
pluced on the applicable burnens of proof and the compelling Justifi. 
catlens required by an employer which would ullow discriminatory 
trea.tr:nent under Title VII):! This Note win then conclude with a d~ 
termination of the chilling effect that the Chambe-$ decision may 
h~ on women in the ....-orkplace.1t 

FACTS AND HOLDiNG 

Cry$tal Chnmoo.rs. an unmaJ'1'ied black female, learnt!'d that WI! 
was pregnant while employed as an am and crafts instru.;or at the 
Omaha Girls Club.H The Omaha Girls Club ("Club") is a private Ol'" 

ganiz.liticn which provides, educational and .mciol prog:rarru; rot' girls in 
the Omaha areA who are bet~n the ages of eight and eighteen.-i~ 

After Chambers informed her 5Up$rvIsor or her pregnancy, she
was notified that her IJInpioyment was to be terminated as a .result of 
her faiJure to comply with the Club',. Negative Role Model Policy 
("Policy").U! EuentiaHy, this. Polley prohibited the (lOntinuing em
ployment of un:married pregNInt employees. l1 The Club adopted this 

1. Sfot HVN hOtes 7t:n III'Id ~yIfI4' a%L 
a. u. F.td mIst}, Or. 1981). • 
3. fd.. ~ 698. Speclflo:oolly. Rult- 11 of tM Club's pt't1;Q1In!l'1 fIQIid ..... !~ MN"'; 

.uv. \"pIe tl~()'rhhl'l' far elm Club MemWni ••. inch.!" such things a .IJJlle ~ 
pupandt1:,~ {d. al (!99 .. .2.. ~ Club'. policy made It d""", that n~u role ~ 
ctlUld _uit In bru:Mtdlate ~larse. !d. 

10, ttL at 702, 
H. 5ft i,ym .. _ U.120 and ItU'amponym. lext. 

12'. s".. 'Itfiu no_ ~n-83.oo *'-'COm~ t~lIl, 

13.. SIH il\fi-o ruUoMl 2S4-38 and ~l)ilnyj"lIlext. 

J.t. C'b...~.~ F.Zd "699. 

16, !d. at GQ3, 

Sa. Id. ~ 699. 

11. III 
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PoUey hecaWUl' it belhwed that unmarried PN'Isnancies pr~nted the 
wrong impression to the Club's members)- Teenap pregnancy is a 
seriom II()cietal problem and the Club believed that its Policy pre
vented its membe-I'$ from pereeiving that it approved of teenage 
pregnllnCY.H~ 

Following her discilargt:', ChAmbert brought suit in the United 
States District Court for the District of Nebraska.21) The orlR'1naJ 
complaint in the distriet court aUeged violations of the first, fifth. 
ninth, and fourteenth amendment$; of the United Statu ConsUlu
tion.21 The complaint also inelukd alleged viohttions oJ 42 USc. 
§§ 1981, 1985, 1986 and 1988 of the Civil Rights Act (If 1964.%$ Cham· 
hers subsequently amended the com.plaint to include a claim under 
Title VII of the Civil Rights Act of 1964. 42 U.S.C. § 2000{e).23 Addi~ 
tionaUy, Chambers IlSSl}rted pendant state claims for bad faith d:is
eruarge. defamation, invasion of privacy, intentitlnm inflictkm of 
emotionlll distress, and oonspirocy to depriV8 her of a right to 
Hvelihood.u 

The district oourt. either dismissed Qr dinteled a verdict in favor 
of the Club on all of Chambers' claims, ex~pt the alleged Title ViI 
violation and the sectiom 1981, 1985(3) and stat. -conspiracy c!aim3,Z$ 
I3ased upon the facts or Chambers' ease, the district court pennitted 
her to present evidence of both disparate impact and disparate I.l'eat· 
ment in vlo1ation of Title VU.;!9 At the conclu.sion oJ Chambers' case, 
however, the district court directed a verdict in favor of the Club on 
the ~iorul 1981, 19&5(3) and state conspiracy dalms,n The court 
later announced Its judgment in favor of the Club on Chatnben' Title 
VU c1aims.Z!I 

The district court i1"!dicated that )1$ decisirm in ravor of the Club 
was based (In a unique set of facts.Z9 The court placed great emphasis 
upon the societal problem of teel'l~ pregnancy, and was convinced 

lS. !d. at ttn.(l2. 
t\). /d, 
20. Ch$mben v 0mah.I Gl.fb Club. Q 

F.Zd 697 (8th Cl.I', 19Sn. 
21. 1<1. at ~ 
22. ld. 
Z!. Id. at 931). 

:!4. Jd. -M 92t1. 

2$. k/ . .at SJO.3I, 943. 

2$. Ill. at ~!i. 


21. Id, "I 932·52 

2S. la. at 952. 


f. SlIpp. 92S (0. Nd>. 19B6~. ajJ'd, K34 

, 29. ld, Th_ (/I>l;U iMhmed "u.e 1101<1"'" ,nh:U<m "I (hI> (;M'~ Club IIf Omaha. the 
~ IP'''''P 01 ltw ~ $llf"lM. 1M IICOV.... b!c lnc31k:mol of III" ffirr~ Club both..",. 
at;d lhe cnmp",II~nM'''' and bi.t""i(:al m~tI""h ..• ""'IlI<>yM jn "'kI.......hl( l~ prllbl~m


I <If lftna$). pt1'grulnry. ~ /d. 

,Ii 1 

http:facts.Z9
http:2000{e).23
http:employees.l1
http:Chnmoo.rs
http:orkplace.1t
http:Ciety.lQ
http:proUr1.':t.cd


1103 
1122 CREIGHTON LAW REVIEW [Vol. 21 

that the Club's Polley WR3 a means of addressing that Pf(lbl*ta~ 
Consequently. the court could not envl$iQn another situation in 
which the decision would be appUcabltt.u 

Ort appeal, the Eighth Cireult exam.ined the district court'. tN'&!> 

Inent of Chambers' allegQtioru o! discrimination under Title VU.:r.l 
The Eighth Cir(:uit agreed with the district oou;rt.'s ormchuion that 
the Club's Poliey had a ~te impact upon a statutwily Prot.ect«i 
class and that Chambers was a member ot that class.3.lI 

After G'hambers established this prima (.$eie case of disparau im· 
~ the burden shifted to the Club to show that the Policy was juni. 
tinbIe as a business neeessity.34 The Eighth Circuit ~pted the 
district eQ\lrt's finding that the Policy was justified.35 Although the 
Eighth Clrcuit acknowledged that an employe)" carries a "heavy buf. 
den" in order to establish a busine$$ necessity defense. it found thJ~ 
the Club had ShOYln that the Polley had a manifest relatiomhip to 

the Club's ftwdtamental purpos.e.Ja 
The Eighth Circuit then $ddressed Chambers' claim that the drs

trict court erred by failing to find that the Club cnuld have resorted 
to a less restrictive alternative in its employment practicru;.n Cham
bers rooumded that the Club could have granted her a leave of ah
seru:e during the time when the pregnlU'ley was apparent, or 
transferred her to a pos;jtion that did not involve contact wi~h the 
Club's memOOrs.38 The Club Inalntained that the use of tempqr4/')' 
replacements during the tinU! when Chambers would be .IIilsent 

30 iiI- ~ ""lItt llak'd (hal "thoo polky Is a ~INIIU' .~tempt by .. ~!#t. 
Yt« OiI'p1\luti<ln tu _ullcl: _ .igntf_ prcblWl ...;thin 01$1' wei",-y." rd, at 951. 

31. Id. at 95;,1. 

32, Ch.t.:rno,,-.,,834 F2d at 101. 

l!:!:. rd. The dJ;spuJJte imJ'lll'Ct th~ of diKriminalJan ......uil'tt$. plaintiff tJ) I'~ 


that _ "1ac:Wly neutral e:mpiLtlyme<nt pr~ hu a dgnl!kant &<lv.ne JmpliOd co _III' 
bt-n>lf a ~t'd minnn\Y rmup ~ /d. 1.1 'W2. (,"h!l.mber'$ -rutly deJMM1~ 
that the nd.. bturnu,. Ilnmani...d ~t wntkef1i would impoa.ct Ill...:"- _" .,...no 
b.anhly... tlnir fertility tl.lell wei"(: IIienltkanlly bigh"r. hl. 

34. 1.1. at '101. 
S5. Ift.t 102, 'l1w Eighth (:;n:u.)l held that booeaWlO'- VAlidation $l:udin"" nOI .... 

'IuirN in ~ to mllintafn !II wtIC_(ul I>lIsin."" nffe!l5itll' defe1l~. 11 "",uld onlt "". 
Veru lh. district wurt'$ fAd,,,.1 ~jntllklfls if Ihey we"" found tn btf dw 
erronwu" id. On tbu. matt.. r, th.. C<lurt f!Cru:tJldo,:l Ihal it was ,wI "I'II'!I with ,h_,;,fI. 
niul and finn "",wielro" th.it .. mistak. had been ""mmJtt..u." by the distnd _tI <Ill 

lh_ll.ndlnlt nl htllill<n;S ~ty. hl. 
3$. Iii. aT'I()H)2. WitlmlJt any "alidllth'" IllJd\M IU .. bA.;,. fP"l" de<:is""" thf lliJblh 

Clr<1ull ~lHrd on e"""rt tll.tim'my Ii) thf, dr...,. thM the Pctky could bit Mtpi~ 
fI",Yoentins U!oe..,._ F~~. Id. TM Cluh nt.\lblish...t -It\lill it Iwn<H\ly te thot' 
thaI U. pomuil ringle ~ H"n membrn w _rk with the girb woold ""nv'!'Y . 
imprHSJoo Im,t thtl ..• Chili ""ru:ton...d P",ItIU'nty r"l th.. JIrls in W a(~ gt9UP \1 
R ..... H.~ td 

37. 1&, Ill. 100". 
U. /d, 
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would disrupt t.he Club's. attempt to proVide stable relationships be
tween the R~ff members and the girls.;w Moreover. the Club as
serted that there WCN no po$itlons aVailAhle whkh would not require 
contact with the Cluh's members..w BU$(!d upon the trial record end 
the evidence prE"sented, the Eighth Cireuit affirmed the district 
court's determinatiQn. finding that tht>re wel'e no feasible alternatives 
avail.Me to the Cluh;41 

In addit.ion, the Eighth Circuit e:lUunlned Chambers' claim that 
the district court em'!<! in releasing the Club from liahility based on 
the disparate t~ment theory of discrimination Wlder Title vrr.~2 
Unlike the dispat'ate impact theory, disparate t.reatment requires a 
showing of intentional d1$criminaUon.d 

As a fint step. Chambers successfully etltablished a prima facie 
case of discrimination baed upon her- diseharge for pregnancy;H The 
burden then shifted to the Club to prove either a legitimate. rumdis
criminatory reason for the Polley, or that the Policy was justified as a 
Bona Fide Occupational Qualification ("BFOQ")." The Club argued 
that its teacher.> engaged in positive role modeling lor underPrivl. 
leged girls;. Al.:wrdingly. t.he Eighth CiJ'Clllt agreed With the l<JWer 
court's finding that it had a legitbnste nondiseriminaoory reason for 
dlseharging an unwed pRgDant sWf me-mber.~6 Furthermore. the 
Eighth C!rI::uit reasoned that the di..<;triet court's finding of a bU$iness 
nCC'Cl;Sity <.mf*nse to Chambers' disparate im'pact claim persua:sjvely 
evidenced the existence of a BroQ.·" 

DWwnting, Judge MeMUliIm stated that the majority's fj~dinp 
of both busines.s neeessity and a DFOQ in f:avor of tho Club's Policy 
were incorrect.·' Judge MeMilUan reasoned that the mere .!WIlump. 
tiun that the Policy was related to the pre"ention or teenage preg

39, Jd. 4t 103. 

co. td• 

.fL Id. 'Out Elchth Circuit &BlIln.......d" ~Iy elTOl:!.l!'OUI1" &tandatd in ,..,...lewtr", 


tbe lnwu ""","', tmd.i.ng". Jd. 

~2. Iii. 

.3. ld. 
«. Id. {;};"un~... had to .1\,,10' that .htl wu a ",,,.,.,btr of. pfflt-..:l .01..", ",ndsr 

1'1dll< vn ""d ~hat .1... w"," A vU:tlm of (Ilu-nti<ln.! dioc:tlmln4!k>n. !iff 'lS.!"~ '" • ,Ingle 
hllW:k IlmUle. he<mr qwillfl!Od rP"l" the JQh, d1och&rpd lor b;.r Ilt<!fll>m"Y and N!pl~ by 
~ singla bla~k ["........tIl<!l1lI<l<! ""'lib. "''1",lnKi prima racl~~. Set> ZIII'I.... " Kia, 

b."'I Cout!ly It<>spltai, m f'U ll&'>. 9$:1 ~51.h Clr. 1932), 

...~_ Ch4tr1~, 8M f'.2tI at 103 11wt BFOQ .a~tion 1)" Jt>It!ltorlly flnwided ~ 
t_f\.M l<:! 1"Itle VII a<:tIoos rd.•1 rdl. 

4$. Id. at 703. 
U. fd., ~ 1G1.. In C'hambrn, 1M El&:hth ~~\>,oo thAt the Judicially 1'1'"a' 

_ted ~~Iy alemomt of. disparat. lmpKt __ and th.. RFOQ arutl,..ilI col a 
dbptHre tn!IitmItJlt ~ Wf!f't' br.>th dom'o''\lItl'lloled b~ \»'<)Y)l\#" ~_Jf...t ",lat/101lilhip" 
~" th.. P,,1ky and tlu! Club'" PUI"pOMl" Iii. 

U. M. at 706-ll'i H.-kMiUi.". J" diuel'ltlng). 

http:tmd.i.ng
http:avail.Me
http:impoa.ct
http:memOOrs.38
http:purpos.e.Ja
http:justified.35
http:neeessity.34
http:class.3.lI


1125 
1124 CREIGlfTON LAW REVIEW 

IV.,!. 21 

nancy was not enough to override the overt di$crimlnation irJ 
violation of Title VlI.u The Club "failed w P~l)t surveys, schOol 
tlt8tistics, or any other empirical data .::onnectil'lg the incid!~ of 
teenage ~gnancy wlth the pregnilncy of an adult in$tructor."M 

In addition, the dissent found it signifieant that the Club (!Quid 
not establish that any similar type (If organimtion used such 9 similar 
POlicy,'-l In the absence of any evidence which would est&bJisll a rea
sonabJe or factual basis for the Club's belief that the Policy ptmrenls 
teenage pregnancy. Judge McMillian reasoned that the Club should 
n\lt be permitted to maintain a dikrlminatory emp!oyrnent practice,'-l: 

Even though there were no cases Precisely (ffi point, lhe dissent 
discU$Sed several eases which had rejeeted similar role model po.licitl'l 
in a public school setting . .53 These 1'.'11$eS, presentu)g droitat' issues til 

those in t::'homben. rejected the notion that III smgle pregnant teacher 
would conttihute to the ~nce of t~nag,e pregnamy.M 

Mo.reov.e:.r, the dissent found that ~ Club tailed to prove that 
the Policy W/Ul Uw least restrictive alternatjve 8vailable,tI$ Bec:a\.lk 
the Club provided leaves of absence for pregnancies while married 
and other disabilities. the- Club could have accommodated a leave oj 

a_net! for Chambe'rs.S6 Thus, Judg~ McMillian n!as¢.fIed that th~ 
Club's defenses were based on administrative Jnronveh!®ee whiclt 
was not a legitimate reason for failing to 'utjJize .an alternatift that 
W88 less discriminatory,ln 

BACKGROUND 

In the mON) than twenty yean; lim:e the enactment of the Civil 
RJghts Act of 1964, COUtU have faced eomplelI issues dealing with em. 
ployment diSCrirnination.M Traditionally, daim!> of employment djs. 
crimination under Title VU have been buoo on two theoriN. 
disparate impact .and disparate treatment,&It A plaintiff &eeidrtg 1(1 

prove di$p!tt4te impact must show that a facially neutral employment 

~Il. ld, III 701 lMd.'iil!i:an, J: ~l. JU$tiet> MtMi!l~ ttl~ It..d tlw Clull 

f..u.d to pl'ftCnf .uhftanu",] nideooe Jinkins the Polley tI> til. P",Yfl\Ij';\n III tHfI'IV
ptwpaney. ld. 

50. Jd, at 707 tMcMUII.... , J" 4imtnlJl'lgL
Ill. Id. 

5.2. Id. Vi-
S$. fd. ~ l\>t>ton. v, Ne.....,rt N.- School Booanl, 8.12 F. Supp. l¢56 {Eo.. ....,. 
501. ~...~. II3.f r'~ at ~ tMcMJliu1n. J., tUsu-nlinll. 

a !d...t 1Q81MeMUli&n. J., disR:>uncl, 

M. 14.1 'Ul3.(l9: {MeMillilan, J • d,~) 

$1. la., lit 709 UkMilllM., J., ~n~lngj i c.. 

M. Shl:oben, Compm,ond liis..Tim~rwn; n.. J"~n 0/RGCt 4nd s.",; It 

p/optWItJ DiIomminatilrn, ~ N.Y.V L REV. 793, 193 n980t 
11$1. L MotvESl.-:A, ~n:I n<b 3, III to. 
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practiCe bas a significant udverse impact on memberS m a protected 
minority group,oo In CMtra5t, the disparate treatment theory til' 

<tuires proof of Intentional diserimlnation by the employer, which reo 
qu.ites an inquiry inro the employer's motivation.&l 

Diqarate ImpctJ:f Cases: 

The fil'$t United Staw SupN!tme Court CAlle to reeog:niu the d~ 
parate impact model or dW::rimlnaUou was Grigg8 'Il, Duke Power 
Cu. G2 The Supreme C<)urt held that Title vn nquired the ''removal 
of artificial, &rbitrary, and unne~ ha:rrle-r.J to employment when 
the 'barriel.'$ opera~ invidiously to ~ on the basi's of rtlCiaJ 
or oilier impermissible dassi!i«llioll$, <>0 

The Duke Power Company operati':'d five separate departments 
in its power plants conJ$i!i.lini of labor, coal handling, operatiorul, 
maintenance. and laboratory and testing.64 The company had a plant 
policy which required , high school diploma or the satisfaetor)' eQm
pletlon of various aptitude testa as a condition of employment in or 
transfer to any department e;(~pt Inbor,M This policy was eventu. 
ally challenged by bl,ek employees who claimed it violated Tide 
VlL&I'o EssentJally, the plaintiffs alleged that the requirements of a 
high school diploma OT the sati:sfaretory completion of various n:Ptltu~ 
tests had operated to keep blacks COlt¢entrnted in the labor depart· 
ment at Il oompar$till4l:Jy lower pay rate than most whites who 
worked at the plant.Of 

When the Court applied tho disparate impact theory of discr'iJni~ 
nation to theM facts, It found that both the high school diploma and 
the t1tsting requirements u.nlawfully impacted blacks more beavily 
than whites.e& The eomr-ny had a )ong.standing pt'aetioo of givlllg 
Pl'e£ere»ee$ to whlte;$ in its employment decisions, tbis. along with 

00. C. StJl.LIVAN, ~fI"l note ol, t-t lI<l. 
61. C. $VtLtVAM, ...prY> nQU- -l. at IJS.l? 
62. 4Ql u.s. m fl1'll), 
63. ld. at 43L 
64. M.at m. 
65. hi. It 421-22. The <.<ItI'IPU'Y ..-d the Wnrn$edk pl<W>Mel Tal,. "'~kh pur' 
~ \.a _un! pnerlll Intdllceflet. and thl't Berutfltt M~C,,~he!1Slan 
"tnt. ~teJtlIlWfJ~1y ..ppta.dmatt>d the !nU1I~ le .... 1Q! i- b:l(h schad ",ad_ 
\latH. Id. • t .u.a. 

ijft 1t!.'l.2G
luw81. IJ. at m. The hi5hont ~nl jDr.. in u.. I.r~t paid feu Iban the 

eot P*I)'ing }ohlIn the Gthcr cXpcrtmenUl. Jd. " 
.. $8.. ht. at ~ Th" 51>P"'mt Q(wrt ~ ..nih th~ Fourth Cin'uit'. finding that 
"'blt~ ~.tIlr(edl tar 'belln 011 the _pan)'" alternllth'" ......:ulnlrnenU than ne
~" GrIeP v. DuM power Co.-, 420 P,M 1m, lZ39l'L5 (ollh C.ir. 1I1'1l). 1'hj, wnW' 
~ Willi dl;ectly trKeabh' k-D lilt mfario<' edl' ..H"n;tl baclt~ of the blilClt 
-W>1ku,1JI;, Orlan,.ol u.s, at HO, 

1 
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the diploma and testing requirements tended to disqualify hlaeD for 
transfer or employment at a substantiAlly higher l"ate than whi~.S 

The Supreme Court, in striking down the challenged employ. 
ment policy, C$t.ablished the fundamental structure of the di'lP8nte; 
impact mooet70 The Court did this by direussfng diaps,t'llte impact 1n 
terms of the purposes of Title VILll The Court stated: 

The objective of Congress in d~ enactment of Title VII . , . 
wa.o; to achieve equality of employment opportunities and re
move barriers that hav~ operated in the- past to f.!WQr an 
identifiable group of white employes QVet' other employes. 
Under the Act. practices, p~uru, Of' tests tle\1tral en 
their f~ and even neutral in terms of intent.. ~t be 
maintained if they ape:rnte tQ 'fretiAl' the status quO' of prior 
discriminatory employment practiee:&.1Z 

In addition, the Griggs court rejected the notion that an em
ployer's improper motive must be prom by the plaintll'f in order to 
sustain a claim of discrimination. u Once ad~ impact upon I PN" 
tecled group was established, the Court then addressed what must be 
shown hy an emploYer in order to maintAin the employment prsctu:e 
in question.14 

The Court interpreted Congrus' prohibitiOn of disainrlDlltiM in 
Title VlI as a requirement that discriminatory policies must be ju.sti. 
fied by business necessity.1S Business n~ity may be denroostrated 
by proving a "manifest relationship" to the employment in ques
tion,ttl Therefore, business nlU.'leSSity was ll.Ot evaluated in generw or 
condusory·terms. but by refe.rence to an empluyee.'s ability to per
form a particular job.Tl' The employer In GriW$ failed 00 prove that 
the diploma and testing reqwrements had II manifest l'!tlationship to 

&9. Griwr. 401 U.s. ..t 0(27. 
70. J<i. I't 431
11. ld. at m.ao. 

i2. ld. 

73. Id."1 431. The oollrt $t.Dted th&t "good intent Of 4bs.enee ot dbct\.minllwrY ill

rent d~ not ~ enlPI!lyment pl"O('e(!ures or teliUlIg olleeh .."hIru WI ope:rau. 
'bullt in headwlnd!!i' f<l1' minority groups and IIlnI unroll.ate<!. tG ~ ./'Ilb o;:apebfl. 
ity.~ ld. at .32. 

7 •. Id. 
75. l<1, at 'l31. 

76, l<1.•t 4311L 

17. Id. IfIIt U~ Th.. """""'P\ of husines:< ~!ty dlll(:ll"""!'d in Grip ill Il~ 

wry, ..,0: hu lW"ff 1:>nn 1.Illl.fcnnly defined by <:curts.. UowflIer, in 1loM1IJIII~ " 
lulld Owp., ~ Fourth Cireu.lt PNvided ,,~ prong ttCt f<qo ~t.ermi.t>hli 11 ~ 
~ty; 

l'Thel ~ pwJX'J$e mw.t be udHcientJy «ompellq to O'Hrrlde j1ny ,..dIll 
Im~ the! <:h.UensOld ~ mlUt effectively .eany out thto ~ pur" 
por.$ , •• arullhe... m'llIt be- IWlillabb- no alternative polidr& whkh wutUd bolt" 
tu IICIlOmpUab tl:uI busi_ ~ ad"a=ed. " 

1'tIl6i~, 4U F.2d 79t, 1";.tth CU.), <TTl. d$n'JIi.ssed, 40f U$. 1.006 (1911):. In ~ 
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the quality of job performance within too different decisions in the 
plnnt.H1 • 

Albemarle Paper Co. v. Moody 11l further estahlished the strrn;~ 
ture of the disparate impact concept. This, cam .addressed the Qimc 
issues as Griggs, in that the compnny .required appliClmtIJ. gQ employ~ 
ees seeking prnmotion to have a high school diplmna and a passing 
score on two intelligence lests.$O A group of black emplOYeES sued 
the company, claiming disparate impact discrimination as a result of 
these- employment prac:tiCM.iU 

The Albtmuirie Court held that a prima fade case of disparate 
impact was 6tablished by a shuwing that "the tests in question select 
applieants for hin- or promotion in til racial pattern signUk:antly dU. 
ferent from that of the PQOl of applk:ants:,g The Court, however. 
changed the "manifest relationship" test created by the Grigga deei. 
!lion." The Albemarle dedsiWl in effect. creates an additkmal defense 
(<II" the employer when an emplOYeE il!Stablishes Il prima facie cue of 
disparate impact.s; 1'be employer's discriminatory practice Clm be 
justified hy a showing that the practice arose from a business neces. 
sity or was the result of a job-related criteria,$!) 

The Court in AlbemarlP was ooneern1!d only with the question of 
whether the oompany had shown its employment policy to 00 jab-reo 
lDted.~ The company's policy was found by the Court not to be Job

Mla:>lit'i .Pat.iflo: R.R. Co.., the Eighth C'n..",,!t .t.ooUtd that the dmtrllU! Qf buLlnfWl 
"~Y. 

wl"r.h h .... an..m .Il$ an exception to Ihe Mne""b1lity cf di6tTtmIIl1IWI")' prtiK'. 
tice:a, 'oemmtel an irTesiJItibl .. d..mllnd: The .ystem in quest,,,,, must not enly 
fOllt.er wety aJ~d efflcie"cy, but ,nUst be _nlW tu thlil gOO.• , In other 
~rds, there must be no &CCept$:blt alternative that will aeoompluh that gOBI 
'equlIIl\y well with a les ...r differential r1IeiaI impact.' 

~,523 F.2d 1290, l29S (8th C .... 1975) (qu.tlting Un;\.Ii!d Statn v. St. Lcua.San Ftlll'l_ 
W<,-C Ry. C"..... , oifi4 F.2d 301. 30$ (ath CIT. 1~2)), 

1& Griggl, -rot US...I CIJ, 
'19. 422" U.s. 40S (1975). 
80. ld,.t tliJ The ~~ admini.!ltend hy IN: rompa.ny were 1M ~ l'kUl E>x· 

~tion, allegOOly a me;ltSure or nooverbal inl..HilI.. """" and ll... WQn~r1!C Pm'llOl\Jlel 
'fe:sot, a1k'&'U<ily Ii ''''''''''un! nf v .... bal r""ilk),. ld". -.I 410-1l. 

81. M 81 U. 
82. lot (It W. AltlwlIl/h 0 ... !anpl"8l' ill Aj~rj,. rer~.... 5pot1:ifiOllly lh te!lting, 

th-n bruoi<;: ""w". and ~1l""",Wm 01 p!"OOf ....t f<nth In the aBe is appl",,,ble tit all disP'U'abt 
j\:npdct /lIIitS, &e jd. 

83. !d. a~ 42.'l 
34.fd 
8$. Id. at ClIi. Th.. ¢min stillItd that "ilJIte """"'"PI <>f job rds!.edneta t/lke5 _ 

~lAg frum the fa<:u. of tile ~ _," ld In eff'-"'4 ''j<:b ""l..~" inqul¥u 
into the nil.".$;)' nf lhft ..mpl<:>ymmt pollky whda ~ neresmy'" f~ _ <b<t 
"rWUIlI""fl nlatkmshipH I.>et-.m the pclicy and the t"l1l~nt in "l...m:«m. Id. Soo 
G~ ". ~ PQWlI:r Co., 401 UA 424, .32-33 {l91S). 
~ AfIwwm..u., ,22 ioU'! at -t25. In.mkF tn def~ jtJb reolated.rti:U, tM CmJrt in 

AI~rif' gfIV1l: anat deference w £qua! Employment Opportunity Commtui<»\ 

, ~
, I c 

;~ 
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nlloted as it WIUI materially dE!feelive in comparison with EEOC 
guidellnes.f1' ThE! company's attempt to validate the testing policy 
through a 100000J validation study was abo found materially faulty by 
the Court," This finding refuted the t;ompany's daims that the test. 
jng pnx::edun: did not impact black applicants in $ discriminatory 
man»er,SIJ As such, the Court held that the company could I\.Ot Ofm. 

tmutt to make employment and Pl'0mol1on deeisions which WIlMl' 

based on the testing policy.9I> 

One result of the Albemarle deci~il)n is that many courts do Mi 
eff~tively distinguish between the terms business necessity and job
relatedness, and frequently use the terms interehangeahly.tIl Com, 
:nonly, it is t.he particular employment practice in question whkh 
wiU determine the applicatwn of either thE! job-related criterion or 
the business necemty requirement,92 One plausible interpreLutica u. 
th4lt job-relatedness b. merely One means of proving business 

(kEE()(';') Guldelinet, rd. lit 0(31. Th..... guldcuus ~1'OSCribIId IHU unitsi' lhcr ~ 
ahown to bI! I!gnifi..mlly cmfflated with imp<u·t4nt ..lou"Itnts of IIIl'Irk b.J",vklr rdr
",,,,,,I to oe-mpl"'Y'l""nt quall!lalU..... 2'S C.F'..R § 1601.41(:) (uns). 

81. 	 Alwmari<, 422 U $. at 43:t "fb.e EEOC guideliJ1es prc",\ded thlll' 
n:.., worl< boohllviun or ot.tu>r eriurrta <If emplny<:e ~ IIIh:icl! u... _ 

II Intendlrd to p.....tl<!t Or ;.d.,.ntUy mU$l .... {ully dncn"boed; and. illlktJtl<)nafly.1a 
the N<M: Ql retlAI! leeml!ques. tlUl' DPpt".t:.a1 /"n:I1(t) lI1Id ~Uotl$ 1<) u... 
nl41'(1) must be iIldudfld ¥ • JII'.f\ of th~ ,,1Ili<h.tllm evfdtm~. 5<.Kh t:rltm. 
may iru:l"d~ meimlra other than actmil work ptUlici~n"Y' a .. en IU Ir-inillf 
tim.. suptl"'i.nry nltln&$. >qUIarlty;;;{ atlemwWf/: and tknl.l",. Wlm~ ed
lIIri1o. _ uud they mmt ~t maim' 01" critical work botiuo'll;on ... "'" 
_t..d by ......,ful fob -..lyses. 

l:n vie>'<' ..r tile potilbilll~ or bias mru.rc"t in Albjedj",.. $'IlAluatltm!. $ul"'<
1IiJ<lry I'lItirlg ~M JMuJd boe ~lly ~klped, And thP I'litin.,. Ih.wld 
bot c1t>Hly """",bled f .... oe-"jan<::oe of biIo$ In addlt!<m. mlnoritiu mla:ht ~ 
unfairly low ptrftlnllWWll ctiterion sc"....~ f&l' .... ason>I other th." IUpel"l'ltCII"S 
Jlft'jlldke, u Wbltrh lIS _ i/mpl;:.yns, th~y he"!! had leu QyJi>(lrtunity W lum 
jab nil!!. The generAl ""in( ;1 that all mitkrill nt!'¢d tQ be ~hled tlO' !nsu'" 
ff'ftdom fNm r..:'l<>n whiM. """",Id unr"",ly devr- the ~ of mit;l:!rity 
goYpi. 

2i C.F.R. H ItlO1~t:.)t3), lOO7.1l{h)(4) (l!l'15). 
88. 	 A.!~rlto••22 u~<;... 431-3$. The CoJU'l fOuM that tht<nf ",as "n(I W.Y I:':: 

tamlinl! wnethoe'r the "ritllrla <U'ft.l.ol1, ronside"«l (ill thlt vsllda.IJ<m 1'f"'O«"1 
c:hmtiy .... I.ted to !.he oomJl*flY's tf'j'itimAw In~t in job-$pecl/k abtlitY 10 juJuir· 
teItiJl. J)'Itern with .. NI(':l.ally ~W'Y impiltll,~ Id...t 4033_ 

39. 	 ld. 
90. 	 ld. 
91. 	 B. Sou."! &: p, GROSSM.o;.N, EJ>(PLOy~UIT DlI'ICf\!MINA1'lOt1i.AW 1329 (l\ll$3~ 
92. Jd. at lm.3lt $.roe-, f.f/-. Smith v. Obu t:l«nnieal Curp.. S5!), F.2d t2lU I211Mrf 

tadl Cir. It!'r!) lholdint tha~ !.he job-...I"U<d crilllrio.. ,m:tS~ boe' motl-M"'" W, ~ '" .t 
the m..lnt1:f ~ty ntoqu.i.rflnent "obvi..,...,. Bu! _ Jahnwm v, PUt_ CDt'P-lhoI 
AmeJ'lC*.. m F. SupI' 490, >496 (GO. ('~, i$1l). 'n this =-, tM C<lun f,wpd tl>.lll ;"."&(I'. "",rmialh)e ....-.m r"r ~tmc:- ...-.mst IIC'tUJ.l or pn!HI~J"" "",plU)'-...1I
.......... thot l.cdI:-ridu.r • .".....billty tI> ~rilXTn I.he ]0>1;. "(fuclhely.~ /d. At HS. "' ..... 
thIr deh~t _41 ...."* W ptov.. both thoe- jotrNlated erttoorion urd 1M ~ 
!>ftSity nt<lu,",mmt to jusUfy .. ~ul')' joI;. Pulley Id. 
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necessity_" 
If job-relatedness or some other form of business nceelUlity is es

tablished by an etnpluyer then the burden of proof may shift back to 
the pl8intifI in order t.o show that tbere was a less discrlminatu-ry 101
tern»tive available to the employer.~ Although Albemprle appeared 
to place: this burden upon the plainti£(, several lower C.:lurts have re
quired defendants to be-nr the burden of proving th~ absence of a less 
restrictive alternative as a portion of th~lr business necessity dllnm_9S 

The burden (l! proof allocation with r¢Spo!!(:t to business rtlX!Cssity 
in the Eighth Circuit di!fenl (rom the standard created by tM AI
bemtu"k declsio-n.oo In Kirlnl \>, Colony Furniture Co.,ln the Eighth 
Circuit held. that the defendants in a Title VU disparate impact ease 
must bear the buroen of showing an absen«!" Qf a less: discriminatory 
employment dEWice and business necessity l¢ rebut a prima facie t:$W 

of disparate itopact.08 This. in efrect, plaoos a mort' fonniclable bar
rier in front of at\ employer who Is attempting to justify a discrimina
tory employmlltnt practlce.9iI 

DUparnte Treatment Ca..'Ie.t 

The CQocept of disparate treatmenl was first articulated by tt-w 
Supreme Court in McDontu'll DouglM Carp. v. Green.lJ1(I TIle CI.mrt 
found that the plaintiff ultimately ~ the burden of establiJ;hing 
that the employer's practices or policies were motivatifld by a discrimo 
inatory intent.Hit A plaintiff ma)' prove a prima facie case of disyd. 

93. 	 a .5c!1L£! &; P. G~~ -- -_v_...-'" -~ ... ""'" OKl"k _. ----. 
901. "U;""""'rle, m U,S lilt ol36. If Job ttl~,"" \I; ,II,"wn, "ti ffmalns <lp<On tQ thot 

oomp-tlll,,!ng:pvq lu show ~h..t othf!r test.!l ()f ",~I()n d..-rica. without >1\ &imllarly un_ 
desl!:-uhle I'lIdt>J effoe'ct. w.:.uld..lln _ th. "mpIo~f"l-legll.\lnate lnto:rat in 'tffi<:1ent 
and lnlstwm1hy "'arll1narunlp.'" Tel. -'1 ~ (..,.I!rri"iil McOo"""U Doua:1u C9rp, "'. 
Gtftn,'U U.S. 792, 8()2 n913n. 

9$" lei. at US" Sff (1114 Chri"''''f' v. Comptm Auto Tramll 1ru:..l'i45 f".Zd .u 1261 
(holdlne thi<t "the burden of establishlns the Pre$oe'lI"""( av,w-hlo! .Ju.maljy"," •• , be
lcll¥$ ()n!y tt> the plalnUlf ilIlii m.at be 1JtlS1aln...! III w third Rap .,fll·... analy~b..l; 
(;~ ~'n of th.. New York CHy p"t~ ~·t "'. CWII Serv. O>mm'n,-600 F.2d 19 
("-d Cit. 19&0) ift!jt'<:tlnjf thJ.. ~ua:"",thm that an "mplu~ must de«lK '" M'ie<:ti.. n p«ICC
dure MOl tho ~INSt ..dve...... ;mpa.et upon m)lI()rily .. pplicanb"). IN., _ f1lJok" 'It. City 
of lA:n; ~l!III, S95 F·b! 1361,1316 (9I.h C'Ir. 1m) thotdln. that Ole Jcloe-ndant ha<I tq 

de_n5!rabol...-. u.....no: uf ~ -.!ter,..ti", p<llici-eoot" pr~ which WQuld bet. 
....t f>r equally ~plW1 th¢ ~fendJ.nt·. pu"","", with .. I"""t ~h)ry impAo:t). 

00. 	 !ke Atptn ...,1... 9-4 $5 ""d Ii«:"Wnpanyinl Un,;, 
91. 613 Y,<',d 636 18th t:1r. 1980). 

9iII, lrI. a~ 105 n.5. 

W. s..., ...pm notl'S~, 98 and aoecmi'*l1yil'lJ" tu;\. sma- IhIt b\Jro..n.,r p1"OOf in 

these __ is ohHo outeom. dM"mlina'ive, 1M .Ucc.tlloll of u... boo.Irdea.,1 proof by th~ 
Ii:lchlh Cirn...t in err..ct ttl...." it mw<: d,ffl<:,,11 for 1m f!mp\o, .. r to dem<mltralt'" buM
""' I;t~ly. s.r,. SUp"! n<ltt1o 94 9!. 


too .m Us. 7902' (1913) 

101. ki. al S02 SH Md)ra-nald II, Sbnta F~ Tnlil Tr.n.~Ij«rJ Co., 4Zf t,tS Z13. 
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rate r.tutment by demonstrating memOOtship In a prot.e«ed class. 
and that despite being qualified for It particu!ar job. the plaintiff Wl:l 

diso::harged and replaced by a pw;trson of similar qualifiMtions who W1IS 
not from the protected class. lOll 

The di!lpaTate treatment theory of di!;(;ritnination was fl.lrtbft 
clarified by the Supreme C<.mrt in IntE>mational Brotherhood of 
Tham.$teJl: v. United States.lOO; In lET the plaintiffs alleged that a 
trucking company had engaged In hiring and inlUal assigrurwnt p~. 
tit:e$ which excluded blacks and hispanies from the more ftlVOftd 
trucking job$ such as line or <Wer the road driven.i!>4 Disparity of 
treatment WA:$ slwwn by statistics fndic:aUng that blacks and ruspan. 
ies were purposely treated les.~ favorably bcea\.IM of a refusal to re. 
eruit, hire, tl'8l11lier or promote them on an equnJ ba.-;is wJth 
whites)C5 The SUpreme Court stated in IBT: 

Disparate treatment, .. is the most easily understood type of 
dtserimination. The employer simply treats &ome people Jess 
flwcl"Bbly than others because of their race, wior, religiun, 
sex, or national origin. Proof or discriminatory motive is 
eritical, although it can in some situations be infern'!!d from 
the mere (act of differences in treatment...• Undoubtedly 
disparate treatment was the most obvious evil Congress had 
in mind when it enacted Title VII. iDe 

The establishment of It prima facie case of disparate treatment 
creates a rebuttable PT1!!SWT!ptinn of discrimination. which 5hlft"l thE 
burden of production to the employet.Hn The McDomtttll IlPproach 
require:; the employer to articulate a "legitimate, nondiscriminntuty 

2Il2 (1WS), ~ s.........m(! (".<>Uri lllkrpnote<:l iUcDwtn6t IkII ntqtUr!nt .. Ih<>wlnI"'um 
hIIOI! Wat I'but tor........,· hqt not II 5howin,: t.h.iI\ fece Wat Ib" sol" ,au"" of ~ 1Od._ 
ad.ion." 1rJ.. Ste.u., T~ Y. Uni~ Sulte,.:n U,S. 32~, ~ il91n tholdlJlfWII 
ttl.. "hinull. f~\laI ~ in ~~ tn.nm"nt """'" u. «:mploy"r intent); JohnlwJl ,.' 
l.efal Sflrrir:el of ArkanS8.!i, 813: F.2d 839 (8th Cir. ifiltrl fptal.l'Hlff may d"..""uu,.uru.. 
pant" t,..lIImet1t by a .howill4J thin boo "".,. trwll!d Ius ta"..,...wy than simih".y dUi
.led "mploytu who ~" nQt within th.. ~t«l dUll; Kirby Y. CoIo"y F\HT.it"'" 
Co.. 613 1".2d $6, 1«1 f8lb Clr. 1980) (plalntiff bun burd"n w thow Uut.t it ~ "':'"' 
likely dan not thllt the. _ploym-'s a«iom "'e... "'*-i on • "dlKrim:InaI"f1 wiUliOI'I 
Illqal......tn the Mt~). 

IOZ. Mt'Lklrtndl."11 tiij...t _ Alth<mt:h 1M "lements of .. .,rim" ("";e ~: 
Mt'DonJlt'U Nlf"mod tI)I .. hirln.r _, Ill", Ct:!uf't m.de tI...,. that thI> tJe:menti at f0$112 
-- not !.hfln.lbl. ~y ~u.u. lht' r.:a will vary In TIlle VU __ Id. JlI 
n.ll, 

103. 431 US n .. (l9T1) ~tt:- !STl. 

11M. ld. Itt ~ 


10$. Id.•I!37. 

tOl'l. fiJ. &I 335 n.1S. ~~ 
l(l'f, ld. Sft F.MI..y Y. .r\.nh<rU$l!:-.~ 1m::., '158 F.2d 2$1, ~ ($ili ~'.!......y 

Tbt Dchth ClmUl ~Id that the bunWi 01 pM .lrifte<d to th" d.fmdutt ~ 
"tel the aH'1kant .--l; the eo~'. bottl,,:- l...n: was subwquendy "'toe "'" '"' 
Jl*IIIIld .t Ion one ~~liDn; and till!!! =paI'!), ~ u,.t • 
fully QV&l1ll«! (Of' j(.lb "'" .. bottkr, hul ..-as nol hired. Ill. 
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reason" for the M\'e'l'Se' action in order to rebut the inference Qf 
discrimination.108 

Th~ nature of the burden whk:h shifts hl the- employer was adw 
dressed by the Supreme Court in PunlOO Ctms'l'TttctWn Corp. v. Wa· 
ters. 1Il9 Furttcc held that an empioyer must on.ly prove that the
employment practice in question was based on 9 legitimate oomJdera~ 
tion. and not on an illegitimate one such as race or sex.1I0 Examples 
<)f legitimate nondiscriminatory reasons accepted by the feder.a1 
courts include instances of misconduct and disloyalty, budgetary eon
IStraintll, attitude problems. lack of dilig'lmCte. and le~r ooll1pt\.rative 
qualifications. tIt 

If the employer suocessfully presents .!Ii legitimate nondiscrimina· 
tory reason ror the practice in question. the plaintiff may still prevail 
in a dispGNlte treatment case by proving that the employer's jusUfje,a.. 
tions were a disguise or pretext for dist:rimination.H2 The Suprt!tne 
Court in Te:m.s Depurtme1lt of Community Allain v. Burdine 113 

stated that pretext could be shown "either direetly by persuading the 
court that a discriminatory reason more likely motivated the em
ployer or indire<:tly by showing that the employer's proffered expla
nation is unworthy of creden.:e."ll'l 

The Supre-ma Court in M~nrzell app!lrent.ly gave the term 
"pretext" the eoMotation of evU motive or intent. to discriminate.HI! 

The Court found that a plaintiff could demonstrate ptiltext by show
ing prior discriznination,ns For example. the plaintiff could point to 
aituatiotl,$ whC1"tf white emplo~ who engaged in conduct of wmpa

loa u.rn.mIU'lI, >HI U,S, at 1!02', 
1051. 433 U.s ~1 (918). 1'hree hri<:klay"n. broqnt mit.!rnkr Tlde VII lifter brin. 

1iImlll<i "mpk.ymem by Fumco CotUlruct.Ion eo...,ratioR. l:l at llG9. 
Hi) Id.•t 1:\17-78. .'i« EII>Hd <>1 tl'lUtea fill Ke.ene $ute Ccl~ ". SWH!ne.y, ~39 

l1-'t U {lInS). 11,,, =.m held thlll~" dttf"ndimt ......d not JO 110 far 4$ proving absence 
(If <lis<:rimlnalury inlmt -.! th" n>I;:oo,;ttllll SU\,Jf! t-.auw t~ ~~ul"t\()n of a lqilimllte 
MndW:rlnuna«>ry acthlf\ Is wff:ld"nl w ~u.ire th" ptmntlff to.how II. p~lUl. fd...1 
l!7·29. 

Itt Sff. ".0'., Kenyetta~. Book(,), Packini! Co., 649i F.U M2, MS (SO. Clr, 19SI) Un. 
lI<Ilvin. ullUllsfactnry job pu{tm""""",); Burd..... v. T~)!U Dep't of Gommu"-ily At_ 
fa.irs, l$4!1 F.2d $13. 51~ <5th Ci7. 1981) {mn<:erntn¥ .. p!alr.llff'$ ~lty whlth 
eunnlcted wllh 1"llnw te'mpIQ)'N>$l: Ora.hood v. lJoard "r Tnutta of Utdy. of Ar~, 
&is ....2d 6:11. (\5(1 (8th err. 1981) (inl'(>\ving" failure to reda'<dfy.ll<$ sopcNiwr basrd on 
....11111 $tze of <k~Ilt); G..-" v. Anm.trootI ~ Ce" 612 F'.2d 00'1, 96& (5th elf. 
1986) tln"",)vllll • bbKk employPtt di.J<:harvd for '..:hu",); l ...iJrutn v. Fasl;ian lrut. or . 
T~., 591 F.U 1330 (2d Clr. 1m) {ooncerning II ( ....... If' plAiII\iff ",J~ In '''''at of • 
bener qntdthed mll.k). 

ll;t ,s,.. Te"u f)o<p'l of Community Af!ain. ... llurdine, {50 U.s. 20. 254.5(1 11981}. 
1t3. .tOO U,S. Us. n93n 
lH Id. et ~ 
liS. Af..DoutItt'U, {Il U.s. at SOt. 
116. rd. 

" I 
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Table ~rWumess were nevertheleSli retained QT ~hired.l!7 ~ 
over, the plaintiff could ~ through the use of statistical analysis 
that the treatment by the /,!'mployer "eonfQrmed to a general pattern 
of discrimination against bJacks."lI& 

Both the plaintiff and the defendant in disparate treatment caset 
ha<i'e :relativeJ:y eASy bunrons of proof regarding the prima facie case 
and the articulation (If a !egitimatf!' nondL<;Criruinatwy reason fQT the 
praetice 1n qufitf¢n.119 'l'henofnre. the outcome in a disparate treat
ment C~ can tum on the 'plaintiff's ability to ~nmnstrate that the 
rwru:Wcrlminatory justifications offered by the employer are but a 
pretext lor: dWnimiruttion,lSO 

1'1tl1 Bona Fide ~pational Qual\ficutio-n 

In Ol'der to refute a claim of diScrimination, employers can 
demonstrate eithttr a busine$S neeessity and legitimate nondiscrimi_ 
natury reamn for an employment pructice or an exception which is 
statUtory,UI Title VU contains: tm important eX>Ception tQ its genera! 
prohibition agaiost discrimination, In This exception slates; 

Notwithstanding any other provillon of lhis Title, 0) it shall 
not be an unlawful employment practice fQr an employer to 
hire and employ emptoyettS ... on the basis of ... religion, 
sex, or national origin in tlmse certain iru;tanCfi where reli. 
gion, sex, -or natwnal otiBin is tI bona fide oeeupatlona1 qUII.!i. 
€leadon [BFOQj reasonably necessary lo the normal 
.operation of that particular business or enterprls.e.12':1 
Courts have often inadequately Qistinguished the slatutory 


BFOQ defense and the judiciallY--<lreated business neressity de. 

tense,ln Several commentators have iridkuted that the ooneeptual 

di(ference between the doctrines is that the BFOQ defense seem..~ to 

be available in both disparate treatment and disparate impact 

r:;nses,1~ However, the bUSiness nqces$ity defense only operates in 

CiIl5CS involving disp&'ate impact.11.'4 

117. ld. 
Ull rd. 61 SM. 

1190 Bwrdll'l,f',~:SO u.s .1 2$3.5$. ~ P",1'Ni11l Cxn.!ru.'"t, f><!""iklnq lh<~_1!/ 
Pmqf Iii nit.- VII a.a... AN,on Dlfptmu> 1"rfo.rtmrtu Sui:... 31 A». U. L.. Rl'" 155. .G!!{l982). 

120. S, Sr:IIU'J &I 1". CltMSII4AliI,.mj>nl n«" 90111 1311 
121. s..... •.vm not«' l2S. ( 1 
W. OOthlOrd V, RawUlt$<)n, ~33 U.S. in!, 332.~ EI9'll) ~~itj", q; USC. t~. 

{l9ti)). . 1<1 

121 U US.C. t 2:tl!'JOe...2E.), Nut. Ih.t r",* dj:l¢Mrnj~km b 001 ~~ 
the BFOQ "'ll<:eption. hi. . 

1.2'4. !J.. 5cHu:t & P. GI'IU$iWAI<. "",...., t'N1~ 91 al 3Nl. 
12:5. B. SCHLitt & 1". Gf«lI$S»... S . .Jllprn nQtI'I 91 al ~9. 
126. B. SCHU:l b. P. CfI.OII8MAN, ."PnII rnXilllH al 3Si!.:1I!) 
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fu ~tha1"tl 1:1. R(lwlituon.lZt the Su~me Court pointed QUt tlutt 
the relevant legislative h.lstory of the BfOQ trkWption and the inter
pretation cl the applicnhle EEOC guidelines indicated that "!.he bJ'oq 
exception was ... meant to be an extremely narrow exception to the 
general pl'Ohibition (If discriminl'ltion on the basis of sex.:'l2!1 Despite 
this narl'OW interpretation given the BFOQ, the CQurt in Dothal'fi up
held the exclusion of females from contact PQliiUons as guards in a 
maximum security, aU-male penitentiary.l19 "J'he State of Alabama's 
BFOQ defeme was based upon its: need to eontrol and maintain effe.c. 
rive security in their penal syst~ by employing persons of adequate 
strength,too The Court held that the state's defense $uccessfully re. 
butted Dothard's allegation of !lex discrimination. 131 

·Many courts have disagreed as to what oonstitutes B !luffidcnt 
BFOQ defense.Hz The narrowest v~ is found in the Ninth CirCtlit's 
decision in Rmwr;l.,ld I). Southeorn Pacif"u: Co"U.'1 whicb involved a 
railroad's refuw to hire a W(lman for the job of agent..telegrBp~r.l34 
Southam Pacifie re:r;tricted this position to male employ.eelS 'On the 
grounds that women could not handle th1e physical tlSpeets of the job 
as well fl$ the long hours :required,13!l The RlUmVeld court hcld that 
when there was a high ~ of correlation between particular sex 
t:harBcwristics tmd the ability to perform a particular job, then) had 
to be an individual evaluation of the employcu's ability to perform 
the tasks required by that. partit':U11ll' job.IllS Therefol"'(\, the court hElld 
that Southern Paci!!e's ex.dwlion of all women (rom the job as Agent • 
telegrapher was not justified as a BFOQ.'31 

127. 4,33 us. 3:2'1 (19'17). 
128. iJ. at 3J.4. Snr, ".Ii', J .. /.rrpr<'ti._ Ml"!'nm'klnd..... u/ Ston.!It>rIO C'tIr"* ""d C_, 

110 CONG. RI':(:. 7213 (1964) (oe'xplainlq the lestslattwt intllnt to 1:l'«6t11 "" IIXC'flption), ~ 
C.F.R.. § lrot 2C.) U!IiIOI (whld. ~ thai tht EEOC "btt~" th.ti tM IBFOQ.I \II 
eepUon 11:1 ttl 1iIIlr. Ilho)ukl be. illtllrprt'led IUIttoWi), Md that thll ~ of lb. $181· 
tlte should be p..n welghl"); Slml.ll,.w T>!#rin!jMtw..~ TjIK Wi ,,*, 1ft!. 8o"",.FI<.k 
nn.pari......f Q.,,,'ifinu""'" 55 TEx. L RUI, 102$ t 1m) fl~ly lI.IVP<II'ti"lI 1M In
It>~1on of Titl~ VII .,hJ,h CJ'NIoH the OfOQ ""'~)' 

129. Dufkard. 433 U.S..., 328. 
130. hi. at~. fbe ecUMlIt'ffjlltd 1M IOUIt.·S <I<»'I\"",lkm dut ..l1 oltend!m; 'ncar

a:rated in lb", pri$tln could ""lIt/aUy _u.lt r..tbIt lI"'uds.. whlclt ... .,.IId. not <>niy ~ 
.. lh"""t tu !h. gua.n;b: piI.,..,nally, Iml to th~ secudty of th.. f<ldUlY u a whol •. Id at 
'>;. 

131. hi. ,,' 336-31. Hcwe~, thO' fJghlh Cil'Ql1t lw 1'fIj«i.ad .. ~h:u.OIar dttf."so: 
C"nlh.... ".I"wa Slal... MlI11'~ fUoIQrmaw,fY. 612: F.2d tOn, 1082 f81h Clr. 19$01. In 0.. ... 
rJl;e,., lru, wut\ dt-I-lin...t lI> I"l'fmlt a tn'OQ ...ttp<:Wn ",hil:h _td hot... ~.ch,~ 'WOo< 

~ from the< posHiM of t'OfU<"~i",".t ,,If'''''1'L hi. 101 tW,gs 
132. Com,.....,..,!.. Sot HAn,'. L RCI;. IUD. U77II!J1H 
133. 444 F.ld 1219 E9th (;'1'. 1911), 
134. hi..., 122:1. 

]35. Ed. at 1124. 

136. [d. at ins. 
137. Id. a\ 1m. 
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The Fifth Cim.l:lt In Wukt v. Southern Bell T.elephone & Tele. 
/Pll,PII Ca 1~ lU"'ticuJated a broader definition wwch permitted a fmd. 
ing (){ a BFOQ whete ".n Ot' substantially all women would be 
unahle to perlorm safely and efficiently the dll.ties ci the job fn
VQlved:,lS In Week.t the telephone company had exduded WmneJl 
from the position of switchman based on the company's pereeptien 
that the job was too strenuOUs (or wume.n.HO Despite the broad fn. 

tet'pl"ei.ation given the BFOQ def~. the Fifth Cin:uit concl-wled 
that the telephone company (ailed to satlsfy its burden that sumtan
tWlyall women would be unable to perform the job Qf switclmtan.U1 

This- bn'Utd intet'pN'tation was soon li,mjted in a su~uent deci
sion by the Fifth Circuit, In Pic.z th P412 Amerirnn AiMMy.! inc.,H2 a 
plaintiff challenged the airline'li policy of exe)uding men from fliPt 
attiendlU\t PQ$itJ<ms,ld Pan American e.du.df!d males from the post.. 
bOfi.$ ha.6ed upo.n its belief that customers prefeturl to be served by 
female flight attendimU.Hi TIn!' Fifth Circuit held that the BFOQ 
section 01 Title VB reqldre$ an employer to prove that the "essence" 
of the business would be un~rm}ned without the discriminatory job 
dllSliIlcation,141!, The Filth Circuit fotlnd that Fan Arnerkan ftilled to 
prove that male flight attendants would undermine the "%SeJ!Ce" of 
tho airline industry which the court found to be passenger safety.lJa 

In Gunther I). Iowa SidlE' Men', Rifo1'71mt(lty,H1 the Eighth Cir
cuit refused to .accept 8: SFOQ justificatiOn presented by the Stale of 
Inwa with l:'eg8:rd to its: hiting ptattiees ill its minimum security pris
ons. l '" The Eighth Circuit dist.ittguished the DothaTd precedent by 
focusing on the- "manifest relationship" betwt'e'n the BFOQ and the 
emplGyment in qUtlStiml,H9 The Eighth Circuit found that the "ram
pant vif>lence" and the "peculiarly inhospitable" envlrolllIlenl found 

1M. 403 P,jd m (Sth Clr. IOO9}, 
139. Id••t m, 
HO. ld. at~. nw. OlnIpany _ned Ihoot the heavy hftfhg I"volved in the job 

wu bctyand mOl' _fl't. """.bdltia. Id. 
HI. Id.•t 23(1. Th. IlQmPAAY failed to .\ibs~liaje thiil "all or 5uh,,"tazltially all" of 

tM _mtn applieanb would boo! "naM. to perform the Hrlin8 im,01'''ed in Ih... job~ 
t!¢lllon. !d, 

t..:. ...: F.2d 38.eI (15th Clr.h <'o'rt, !kItW, 404; U,s' 900 (1971), 
U3. /d, ill 38S-8Et 
14-4, rd,.1 387, fllIll Am"McIlrl fIITIU!'d thllt lin airplane Clbin n!pf'6enIS II ~ 

.",¥ironment whkb c""tn. ''''Ill', Parwtn«pt's t........ ('Ould be plycho-Iogit::dly ~ by 

.rnplo.Yt"- (."tahltl In Qrd~r l(> pnxIutI! • ~ahlli"g etf~{ among It j>aso.e"«,,n;. fd. 
t U- Id .•t 158. 
Hit lit.t 389, 111. <lQUn teCO(nu...d thlll {h~ publk", ""pectatloru; of f.,male flight 
.t~ ~ld initWly be dU'leuit to ¢hange. lIowOlv",r, the ,""un l.eld that it was 
th_ Vfll7ltel'll'O"typed Pf't""~ ....hid! Tid", VII wu ",,,,ant 10 ""."",11'1•. 'd. 

lH. 612 f,l\d lOit1 (\9$0),
Us. Iii. Itt 108:\, 
149, I</,.t l~, 
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in the Ala.bama maximum se<:urity prison system was the justifica
tion that the Supreme Court. used to find (II BFOQ ill the Dothard 
case,l!loD As the Gunfher case involved a t:n.icimum $CCW'ity prison, 
the Eighth Cireuit could find no justifiable reU01l advaneed by the 
state, other than the t:eaS(l.rt of the plaintiff's gender, which would in~ 
dicate that the plBinttlf was unable to perform the duties required by 
the job classification.lsi Accordingly. the F.Jghth Circuit held that 
the State of Iowa failed to demonstrate that its job c:IASSlfieation met 
Title VII's .. 'extremely narrow' nFOQ <lx«!'ption in emplo)'l.llertt 

diserlrnmsUQn."llIll 

The PregnaftC1l Di&crimh'4fu>n Act 

One of the moot perplexing mues In the aambtmi case is the Itd* 
equacy of protection afforded to women who "work and bea:t chil
dren:'I~ The Supreme Court first addressed pregnancy 
diseriminstlml in General Electric Co. v. GilbertY·· General EJearic 
provided compensation to all employees; who became tGtally di$$bied 
as 8 TeSUit of' 8 nonoccupational sickrtess or accident.1Ui HOWf/wr, it 
excluded compensation for pregnancy under the plan.J$Ol The Court 
held that an employer was not prohibited under Title VU from H~ 
cluding pregnaner disabilities from a comprehensilffi disability 
plan.l$T ~uently, there was no gendet'~ discriminlltil)n, 
sinC(! p~t women ~ the I)n{y group of j}mpl~ wh¢ dId not 

1Mre«lVe disability benefi\.$ ¢f{ered mvler the plan.
The Supt'eme CQurt'$ de-cislQfl in C"rtrnerul ElI!ctric prompted Con

gress to NV(lI'$1t it throug:b the enMtment of the Pregnancy DlSttimi~ 
nation Act. ("PDA") of 19'18.1!09 The FDA provideb- in pertinent part: 

ITjh. terms 'l;ioecaus.t' oJ ~X· or 'on thlt ~ of' sex' include, 
but are not limited to. beeause of or on the basis of greg' 

l5G. liL 

UJ. /d. 

152. Id. at 1081.
1$t. ~ 1\arnty V .... n II/C;uil Rij;)htJ: How Firm tI FQ!.tndot"'li!rJ, 31 RlJffiEN$ 

1- RKY.101, 728 fl~}. 
ISo!, ~n1l5 1:5-4191'6). 
1-5S. /d. at 12'i. 
156-. 1iJ.. at lZ7·~ 
157. til.. al Us-<&' S"t"'" N..l ...,lfo! 0... ell. y. Salty, 434 U.S. JJ6 uvrn 1<k«lm1if1· 

Ing th..t ~I 1,.1.r.:f....... Itmil.l bOlt dl>l'\l nOL tltlm"",t. 'I'tlJ", VU', *ppllc:lltiun to prq

~ dltcriminatlon)·
158. ~ t1tci7'ic, ~29 US,.t 138_ ~ G<rd>lldJg.". A'\llk>, 01 U.s• .fU tlWH}. 

Thf'.-e 11M! ~nt;,,!!y two groUP', one lIIi'~ an alHemaJ.. pmrp whSeh ill S\!)()King PnIII" 
nanCY disability ""'"efilS, ""d • """"nd ,,"~ wb.lch Include:! b<;;t.h !ruIl>11> lUlU (",malMo, 
_kin. g"'"erat d~ll!lY t';'Omppn"lkm. Th",,..d.,",,, fllmru* M a protected <1,"" wlm/' 

"'at discriminal .... &3&1"'1. /d,.1 tf/6,9'l.
159 42 U,S C, § j/OOOft(k) (19110). s.,.. Note. LIt'pt>'!'IQn(' f'y1l9lUUI<'lIRclatcd' M<"dirul 

B..ndiu ""d lite i'nvllllllt:li DiW'imjnMion .-1<,1. HUll DUK!:: L_J, 131.134 Oili!l!, , 
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nancy. childbirth, or Nlated m~col conditions; and WOmen 
affected by pregnancy, childbirth. or ~lated medical .condi_ 
tions shall be treated the .same for all employment.related 
purposes ... including receipt of benefits under fringe bene_ 
fit programs, as other persons not so affected but similar in 
their ability or inability to work.tOO 

Following the enactment of the PDA the Supreme Court in New
port News Shipbuilding &- Dry Dock ea.. v. EEOC lfll embraced the 
IXIncept that "[tlhe Pregnancy Discrtmination Act has. now made it 
clear that, for all Title VII purposes, discrimination bued on a wo. 
man's pregnancy is,. on its faee, discrimination b&eatl!le of her sex,";~ 
The decision in Newport is supported by th(t legislative history of the 
PDA, which demonstrates Congress' intention to ltubject prngnanqt. 
based discrimination to the same judicial scrutiny as other acts of sex 
discrlminatir,m,I63 

A recent Eighth Circuit case, Carney v, MUTtin Luther Home. 
Inc.,l64. held that an employer v[oolated the PDA when it pJaMd .. 
pregnant empiGyee on unpaid pregnancy leave,l6S Carney 'W3S ern. 
ployed as a services traimr for the mentally impaired Ilt the Martin 
Luther Home. where she taught a range of skills to tbe rtMioonts)" 
In addition to these training' activities, Carney was a howro ptmml 
which required hex to assist !'"esidenu and give baths.H>7 

As a resQlt of her prognaney, Carney was diJscllarged without pay 
until the birth of her child, ba,;ed on the ~ntployer's belief that she 
would be unable to Jift or ~ for resid~nts without asslSt.aru;:tl.I/lS: 

However, the employer failed to carry its burden of establishing that 
lifting and caring for residents without assIstance was:a BFOQ.l,w 

The Eighth Circuit emphasized that the PDA was enacted "t<) 

en..c;ure that pregnant women au judged on their actual nbllity and 
willingness to work" rather than on an employer's personal beliefs 

lOO. U U.s-c. § 2OOOe1lo. 
W1. U2 U.s. tI6S {l983}. 
l~ Jd. ... 684_ See H.R. REP. No. 95-S48. 95th Coog~ z.d s..- l!l, ....".,.."u-d:i" 1911 

U$ COvE Coif(;. &. AI»tlN. Nsws n49, 41&4. 
163. RR. ftD>. No. 948, 95tb Coog., 2d lieu. 4, repri"t.M in 1m US. ('AIDi' ('.OI'I'J. 

&. ADMw. NEWS 4149, nSf. Tbt- HI>U$O! ~~ the ~1 cbstat::lt'$!~ 
by pn!VW'>t women in u.e work fOJ'U<. '!:b.. Report cl......ly _00 lhat 
'l"~DePS of ... disttimmatary ~pl<>ym<e<lt polkie$ &Ii p.....,wrt women in ~ 
em has ~ly bad" ~t ;wd: harmfw rift« "P"" tb..11' "",,1III!T'1>-- 14, fut, 
Rt:P. No. S4S at 6, 1m us Com; Q:mo_ -& ADl4JN, NEWS lit 41504. 

164. S24 t-:u 643 (lkh Cit. 19S1). 

Iss' ld. at 6«. 

l!i6. Id. at 6<t3-44. 

Hi7, Id. at 644. 

168. fd at 648. 
1(ill. Id. at 649. In fact, the "mplOltC'r =,,~ ~n appeal ih~t CamPy -could P&'" 

(orm her job adt.quately in a 1'....grwH """dit:io1\, lIi. 
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concerning the emp!Qyee'& pregnancyPO 

Con.stitutional/8l11J;f)$ and Their Application to Titk VII 

Regardlellll of whether a case ill ba.<;ed Qn constitutional grounds 
applicnble t<) publir. ~mpIOyeN;, OF Title VU grQunds applicable to pri· 
vate employeNi. murtl; have nw.oe it clear that employers may not 
discllatge female employees for reasons of pregnancy absent a show
ing of n~ty,l11 Specifically, the cnses decided on equal protection 
or right to privacy grounds clearly lndicate that in the absence of suf
ficient justification. disc:rlinlnatotY policies win likely be found to be 
irrational and arbltrary,l12 

Judiclal protection against employment discrimination under the 
guise of equal protection was evidenced by the Flfth Circuit in An
dn'U/¥ p, Drew Separate School Di.s:mct.l1.l 1'he Fifth Circuit struck 
down. school district's policy which violated the equal protection 
clause of the fourteenth ammdmentP" The school district's policy 
prohibited the employment of parents of illegitimate children.173 

Two parents of Ulegitlmate children !'.mployed in the school district 
WJI teachers aldH brought an aetffin challenging the constitutionality 
of the illegitimate parent policy.l11I 

The school district defended Its polin' on t~ basis that illegiti 
mate ptlt"enthood is prima facie proof of immorality.tTl The district 
further (Qnt.endtxi that the presence of unwed Parents in an educa
tiona) environment would significantly (Qntribute to teenage 
pregnancies,l1l1 HOW<ll!Ver, the Fifth Circuit ~jected this argument 
because it WWJI based only on speculation and lacked £actual sup-

HQ td. St.r <>f!J¢ .l,'M"fI" r¥t" "lrhnel>, If!<'.. 100 f'.2d 004, 993.00 15th Cif, 19lW) 
;:holding thlll tlwrc mUM be an <ihJe<:tlve anaJ:y$is of the: empk>r-'s cs:pab>1itles and the 
~ ""'luirvm'l'nh..r Ow tub); EEOC v, OW fJoc.nrlnioo 5c<;urity Corp, 41 F.E,P, 
C_~ 6la. (iH~tS tF. n Va. 1\1$6) (finding that ......mpl"ym-'$ dis\;nmuutory praMlCe$ 
will nIX bI> <Jplleld h-.J .,,:Jely <m {In fPlp\?y..-r'l ,t'Od (ru:~h Of' $ubje<:tl«e bo:\...'fs). 

In. iJ!gt>1 ~t(I't$ "I 1>,1""'$', "! CUIU!t,N'f Ml,lN P!!illl;5_ 117, in (1986-811. 
112: HarN" v. f'9n Am!J>r>(',," W"rld AirwaY'!' In!;. &49 F 2d 6T~ (l78 .9th Ci... 1'980)_ 
H:t 007 F.lM tlll lfu.h err. 19'10.) 
114. U. {It tilT 
lUi Id. "It 6t2. Th...clt""'l ,"~lnrt'~ P"1'0' pr,,~,dM tl:..' p;tli'nlhocw:l at a" ilIeg;t;. 

mat.. "hild ~uln ~\'loma'k"lly {txdwk arl applicant <>r ,U,.."lpYff from {tmpbym.."t 
wit/Hn dw ,~hool "Y"ttlll, ld, 

Uti, ld. 
117, /d, nt fi14. 
178, /d, 4t 617, The &(h<».1 dbtrict ",.1..<1 th"l il" p<>lil')' furthered ~h'" "ft'"H<>" of a 

rn.:.rll.l "I'h.:l!""lu: "'-W,,,,nr/H,m, Th{'1e j"~l1rt<'"!,,,,, f()r .11.. policy ...1>$: "0) u"",ed 
parvfl\!",.,.; ,. po"'".,4 fi,d.. pN>I,f "f 1mm"ra1i:r: (2) "n",f'fIl'~r~m, aN 'mp"'p'..r eom, 
munBl r"l" mo<l<ll~, ,J'H ...h"m nU"Wnb "'WF p"(\~rr! Ihei( h.-e.: (.3) .,mpl<lym .. nt "f "" 
l>nwoill parent in .. ""h<"lh'H~ c",i.,m",.. m m"t",i;.lly "l(lldbu'<'l' to \h~ vmlllem ,,! 
r.chool.p:ir! I'",i\j",n~""':' 1rI. m 61·1 

1 
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port.171< The final .Nstifk:atl(lu offered by tht: school district was that 
paU:nU of illegitimate children are poor role models for the stu. 
denu. uw The court rejected this rationale as well and stated tha,~ 

In the ahMince of overt, positive stimuli to which children 
can relate, we are oonvinced that the likelihood of inferred 
learning that unwed parenthood is necessarily gtXKi or 
praiseworthy, is highly improbable, if not speculative. We 
are not at all. persuaded by defendants' suggestions, quite hn
plausible in our vWw, that sturfunts are apt to seek out 
knowledge of the personal and private ftunily lifestyles of 
teachers or other adults within a school IiY$tem (i.e. Whether 
they are divorced, separated, happUy married or siIlgle. etc.), 
and, when known, win app.rove (If and seek to emulate 
them.u1 

Moreover, th~ school dh'Itrict failed to take into oonsideration the 
multitude of cil'<:\Uruitanees "under which illegitimate childbirth may 
occur and which may have little, if any, bearing on the parent's pres
ent moral worth."lU' As" result, the Fifth Circuit held that the pol· 
icy failed to withstand the most lenient equal protection analysis, 
which required that a dasslfication 00 rationally related to a legiti
mate governmental interest. l43 1t was not disputed that the school 
had a legitimate governmental interest in assisting their student's. 
moral as well as schQlastic developme-ntY"" Yet, the means used to 
obtain that goal. by firing unwf)d parent!!, was not rationally related 
to that interest.1M 

Many cOut't.$ ha~ hel<l that pUblic employment is not $ privilege 
that I.."an be made subjed to unreasonable demands.1W In ponton tt. 

Newport NetI.'!$ School Bourd,11lT an unmarried pregnant te~her chal· 
lenged the sehool board's policy which required her to wkc a forced 
leave of absence because she was single and p:tegmmt.las The plaill< 
tiff claimed that this policy constituted both a violation of Title VII 
and of her constitutional right to pt'ivacy.189 

The school bi:tn«I attempted to justify it.'!; policy by contending 
that it had iii Lagltl.roate interest in "protecting school children from 

179. ld. III 611. 
1BO. ld, III 614
til. Id. /lOt 61&-17. 
t.!I:a Id. III 613-14. 
ua !d. &1 614. 
1114. U. 
1~ !d. ,< 
184. 

1986). 
P(>(IWn". Nt'Wl>Ort N~ School Soard. 632 F. SuPt'. l056, I~ {ED 

. 
a. 

181. 632 F\ Supp 1056 (E.D. Va. l!l$ll} 
Hltt Itl. III jtll\D. 
18'il Itl. III lQl)8. 

.; 
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e,.posU~ to a Single, pnagnant teacher."l!lC Unwed p~gnancy WHS 
considered by the schoo! board to be a moral defect which rendered 
the plaintiff "unfit to teac:h:'lSI The distri¢t court found thill conten
tion to be meritleu.19~ The m(,N sight of an urtlllJUT'Wd, pregnant 
teacher, without pmof that the teacher intended to openly advocate 
the virtues of unwed pregnnncy, would not create a need for the stuw 
dents to be protec:ted.1S3 The court further determined that tbe: 

(p)laintiff's pregnancy would not have sHeeted the &hool 
Bow's authority to pttfSCl'ibe the curriculum for plaintiff's 
!>tudents. nor would it have atfe\..1ed plaintiff's ability to im
plement this ctU'l'icu.iUm in her c1~s. Finally tMN was no 
danger that plaintiff's :oingle, pregnant status etruld in any 
way be percei:Vl.'!d as representIng a School Board.:oponsored 
statement regarding the desirability of pregnancy out of 
Wftdlock~ rather, such ,tatus could unly be viewed as N!prt:
senting a personal <lecision made by plaintiff in her private 
...............
-,---y. 194 

Moreover, the court found that the plolntiff had a right to be!U' chil 
dren out cl wedlock which is proWCtoo by the Constitution.195 The 
school board', prohibition of this right constituted a violation of the 
teacher's constitutional right to privacy.1M 

In order to determine whether the teacher's constitutional right 
uf privacy had been violated, the court used a balancing test.l$l This 
balancing test weighed the school board's interest in proteding 
school clrlldren against the teacher's right to bear a child out of wed· 
}lX'k.1fI8 The court round that 1M school board failed to prove that it 
had a legitimate state interest capable of overriding the teacher's t.."on
stitutitmru right tQ privacy.1OO 

In addition. the court found that the constitutional violation, also 

IIl(l. Id. at 10lU, 
191. Id. 
192. 1&. , 
193. Id. at 100z-63, Th<l~ was nQ ~fi¢lI' .......seni.NI hy the wh<>nl boanI lhal W 

plaintirt lnumdPd til shape bet stum,nu vie"", lOWSM the _ptIiI""", nr un....1'l'I prq. 
nancy. ThtT>lforo:. the mUll! kntlwl~ that tJuo. leaehet" "'!t$ $lngl .. and pn'grnlnt 
WOuW "bot negUgjbl", at heM.." 1&. 

tIM. fd. Itt 1063. 
195. hl. at 1061, 
1116. 1&. at 1002. The C<:mrt ""ted ,bat "If (h~ rlgbt of privacy mlMM anyt}-.fug, It is 

tn., fight of tf>.", indhtjd1JIiIL m~ ",. ringle, 1,(1 be r""" fn>:n WlWarral1wa g..~". 
tal intrusion into matters I\.;l rundsmentslJ;y affectipg II person III the dlll'isKm wheth.>r 
tn be,.,. O)r ~t "wild" ld. lquotl,.q £Ise"",bl.dt v. BaIrd, 40S U.s, 4311, 453 um)) 

197. Ptm_, 632 F. Supt>. /lOt 106:1: 
IllS ld. Thf, <'<>lIrt had "!&elinu!! doubt" 4" to whether I'r<>te<'t~ .,,11.001 children 

fl'Qrn. !!J(pu$m'l! til an ...m<ted pa"mt w.... " legitimate sllilU! mtfrtolll Id. 
199. Id. at HI6:!. 1"h<t Imurt round that tM ",tw.A :t:w:>/IOrd'~ int"...... _rtINl jn ,up

I>I:>rt nf the rnandatnry pn-ttnancy ! .. 8".. WalIl.,u WI, $11T} wl'.k. U. 
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stated a cause of action under Title VJL2Q(I TIle {act that the te.aeher 
had been forced to take a leave of ab~nce bet:au:se she was single and 
pregnant established a prima facie case of sex diserimination.20j This 
shifted the burden 01 proof to the school board in Qrd~r to articulate 
a legitimate, nondiscriminatory reason (or the policy,m 

The onJy justification offered by the school board was that un. 
wed pregnant teach~l"$ set 11 bad moral example for school chil. 
dnm,1\l3' This justification was found by the district court to be 
unaecept,able.2O' 

SUMMARY 

In nunnuuy. a PlaintiIf bringing a Tille VII action under the dis
parate impact theory must show that the empJoyment practice in 
Question impacts statutorily protected employees in a distriminatory 
manner.2O$ The burden then shiftA to the emplQ)'er to establish 
either a business necessity or 8. job-related criterla.%06 In additicn, 
the employer must show that the employment po-licy il'\ question u 
the least restrictive alternative.2m 

On the other hand, the disparate treatment anaiy$is focuses on 
the atablishment of distriminatory intent as a motivation behind an 
employer's poJicies,2UII This showiug shifts the burden to the em· 
ployer to articulate a legitimate, nondiscriminatory reason lor the 
employment policy in question.- Furthermore, a etnp!oyee may bt 
required to demonstrate that the empltlyment practice in question l.s 
a BFOQ. which is iii statutorily created «ceptlon to a discriminatorY 
practice under Title VIV~U:I 

Another statutory provision which seeks to protect the rights of 
pregnant employees is the PDA.l1.l This act has made it cleM that 
ftlr Tile VlJ purposes. wscritnination based 00 pregnancy, is on its 
lac.. sex. discri.mination.212 

Finally, the application of the equal protection doctrine, and 

_ Ill. at U)65. 'I'M: oowt idtntilled p~ III,Q lmmutlhl.e H" eh~ 
-M ~ wnstitutkm,al ~ tQ the right lb ~ a dUld Q1.It QJ wtdJ...,Jt. ~ 

201. Jd, The ~ empl:!.ui.ted the POA whicl! rnUn It dOl" that ~ . 
0= tJa bobk of ~ "lie", di.scrlmir;aticn in "+'iohtkm of TItle VII. ld. 

a '4: 
2m. Id. 
2Ot. Id. 
a Sa nopnl lWUs TO-H ami 1ICIX01'Ilf"l'l'inc tot. 
200. ~ ftlJIf'G ne>ta 1$.93 and 1Jt«l!IIlftp&:l,fin& tezt. 

8111. Sff"'II"' no_ H-99 and 1'I<l<'Qmpanyin.c ~:d. 

_ S« N".... _ tro.o2 and k<>Om~ taz:t. 

2C9. Sa ftlpnllWUs 101'·11 aM -PlID)ri.n« "'Xl, 

210.. Sft hp'I'\lI nDt.e$ 121.2,3 .nd ~~ 1eXl. 

211. Sn ru;pnI note. J59-60 ti>d ~rtnf lIt.d. 

2U. S« Nil"' nota llSl-63 and ~pm".,. ,.ext 
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other constilutiottal issues, to a Tide VII cas.e is undear,2u while the 
cases whkh have utUlutd 8; constitutional aJ)pl'UIlCh to find a violntkm 
of Tide VII have deelt only with lhe public 3eCtot" and state action. 
the Question remains open whether these tame. standards apply to 
discrim.1nalory employment poUcte$ by a private ~mployer.2H 

ANALYSts 

In C'hambt>rs v. Omaha Girkf Club,:!lts the Eighth Circuit ad· 
dreSS«i a contemporary pregnancy discrimination claim,tiS Chambers 
successfully Htablished a prima fade ea.o;.e of both disparate impact 
and disparate treatment, ~use ,he was fired for being single 4I1d 
pregnant.m she was fiNl:d because the Girls Club ("Club") had a 
Negative Role Model PQlicy ("Policy") which proh1hitOO the employ
ment or unrnan-ied. pregnant staff membet5,~lH The Club justified 
this Po1.iey as it business necesslty and a BFOQ by emphasizing the 
L'lub's goal of preventing teenage pregnrutey.2111 

In Ch,i.Ut;ben. the Eighth Ci~lt did not accurately dis:tinguish 
between the BFOQ and the busin~ necHSity exceptions to a claim 
of Title VlI discrimination.220 'I'he business n.eeemty defense is a ju~ 
dk.i.Blly created exception to a case of d:itopar'ate imptlCt. and the 
BFOQ is a statutorily cteatOO exception to a c.ase of fj.IQ:~based dispa
rate treatment,= Yet, the Eighth C:ircu!t erroneously concluded 
that the Club met ita burden of establishing a BFOQ based on its evi
dentiary proof of 8 business: neeessity,'t2l 

Mareover, the Eighth Cln:u.lt', determination that the Policy 
constituted l:I bu$ineu necessity is quesUonsble.~ 'The Club failed to 
prove that there was I!I manifest relationship between the Policy and 
the preventicn of teenage pregnancy,3%.· Therefore, the application of 
an insufficient justification to ll\Hl the much narrower BFOQ de-

Ill", 5H.tII)rnJ nol" 111.12. and a«<Jmp.t.n.ylng I.t1I.t. 
:n~. .s..e- ...pro OOI,u 111"* &nd _p6Uy1C( t.ed, 
21S. Ul F.2d m (8th Ci.r. 1!iII7,. 
216-. Thb II 1M first tiI'IW Ual the E\thth CU=~l "- MaW '" ~.b&sed ,,",z 

<I~lt<m .... oh~(;fr B>1»<m to. .rhh. $no 8rQWll ... Bathke, OO!I Fad 5511 (11th Clr. 
197f), 

2n. awmbrn. U4 f".2d..t 101, 703. 

2U1. /d. a 693. 

nil ld, at 761, 104. 

1!2fl C, SIJ"t,l.,WAlI, iWf"l' note 4. It 131.31:11• .s.... _pnt 00t.e 124·te _ &ccompanyinc 


telr.t (~~ !he d.i.ttl.ootian b.!\WfffI m. two o:>nI;'IIpU). 
22l. C. SUW\'...w, ,~",... I><II.e' 4. at 139. Stt au" (lriggs ". iJtI,Ik.. P"",,,. 0;.. 461 U.$. 

424. 438 (l9Tllllll'Ntinj: th.. uOOIptkln). 
22.2. a.".",6ttra.8J.t P.2d at 6(M. T1u- E4b.h Clrcuil ~io:d the m ..."lfen ""lation· 

5hip anaI)'w to both dltft~. Jd, 

223, 5H il\l'7u _ 248-53 and --.v-nyinl text. 

224, $fto i'lim nctt'J 266-7' and .-:om~yinlC "xl:. 
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iet\$!(} was improper and led to an errone<lU!I conclusion by the Eighth 
Circuit.=

THE BIISINESS NECESSITY DEFEI'lSE~ AN EMpLOYER'S HEAvY BlIRntN 

The 1.,'ighth Circuit:' Failure to Apply if$ Hea1Y}l B«nien 

A«ording t(l the Supreme Court in Griggs, a business necessity 
uist$ only if the chaHenged employment practice has a "manliest re
lationship tt) the employment in question. "2M The Eighth Circuit in 
Chambers e;xpreaaly stated that this pr&Sent4 en employer with a 
hem.,. burd<'!n.Z2'J HOwever, this heavy burden was never placed 00 

the Club.?ts 
The Eighth Cif'(!Uit upheld the district court's finding of buslnm 

neeessity by determining that the Poliey had a manifest relatiotuhip 
to the Club's fundamental purpose,m This manifest relationship 1m 

WIl.S applied without ¢larifying any nexus between the Policy and the 
Club's purposes.~ The Club'. express pW"pose was to serve young 
girls and to provide them with positive nptions in life,a11 Specifically 
it was established by the Cluh that teenage pregnancy would be con
trary to that purpose,m '!'he: only evidence presented to establUh a 
bl1$iness necessity was that the Club "honestly believed that to per· 
nut single pregnant stuff memben to work with W girls would c0n

vey the irnpTeUion that the CI-r!$ Club oondoned pregnancy for the 
girls in the age group it serves."233 

Notwithstanding that validation studies are not aiwA}'$ requitOO 
to prove a business necessity defense. meN} speculation wl)I.Ild nOt be 
permitted 234 In the absence of a faetua! basis for a discriminatory 
practice. an employlit' should ru:lt be permitted to implement the pol
icy.2U The Club's, honest belie! that the Policy act4d to prevent ue:tI' 
age pregnancy is insufficient to support eithe-r a bU$iness necessity or 

22S. ~ i"tIN !W~ Z1~17 and ~yina Uo..t. 
226. Glial ". ~ Paw .. r Co.,.ol us. Ui, 432 (l<nl). 

2Z1. ~",kn,8MF.ld"l7~1. 


m. ~ hum ~ 26$.1" and aeo:oMjlIII.QY'in« t\l'xt. 
22:9. Cl....m~, ~ f'~ 4kt 101-02, 

2». ~ i'lfra ~ tt3-:50 and.u;<»m~ kXt. 

!!3:1 Cha~, 83t. F.2d 4kt mi, 

". 1~ 


m Id.. at 701.(11 

234. /d, *l.lQt ~ GlIo Dtl'ls II. cay ..' o.Jlu. 171 Y.U~. 217.18 mil ar.l~ 

jb"kilnl: that tb.. ~ I'\.(Iot..... of ~ j<)b or elly ",,!icy of!.leen. c:QupJed w:ilh I:W 
rhb and the puhlk rn~Ut)' ~t!a \hit pot.\tion, junlllred not requirihl4 (/I 
~~ of j<Ib ....14tt!dntfll to .. job l'(!Quintml!nt whlo;h noquJn<i ..ppllc:oonl» 
ha". ~"b!d 45 wmllWlff trow. of ""n~.:ndit with .. C .",......j. ($til 

a W...,b ¥, Southtrn.u T"lrphon.. &< Td~ Co.,.ws F-2d Z2&,:l$ 
CU\ l.). 
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BFOQ defet:l.lm.m Beliefs and speculation. without more, aN!: not 
plausible suimtitutes for demonstrable dalll.m The prevention of 
teenag~ pn::gnancy by the Poliey must be ddinite and irrefutable, not 
metely believed by the Girls Club.'M 

Despite the thoo:retieal awkwardness uf applying the constitu
tional doctrine C8SeS to the facta at hand, it is essential to do 50 in 
aroer to demonstrate the lncit of bus1ne~ necessity.2:39 If courts have 
:seen fit to reject a Nle model defense because it Wall not rationally 
related to a legitimate interest, it stands to reason that the Club's 
Policy cannot meet the- stricter mnnifest relation:tmp analysi8.z•0 It 
must be noted that th~ constitutional doctrines only apply when the 
plaintiff can make a showing of state action. However, theu is noth
ing in the applicable case law or statutory ptt.l'lisions to suggest that 
Congress intended to impose an easier burden on the private em· 
ployer with regard to sexual discrlminatlon.2t1 There a.re several 
eases whieh have dealt with factu.&! situati!lns vel')' similar to Cha.m
bers, yet have roTte<':tly rejected an employer's role model defense.'''' 

The ruth Circuit in Ancirow.s rejected e school dbtrict's polley 
which excltroed parents of illegitimate children from employment:Ml 
The school district claimed tha:t unwed porent.s were improper role 
models for schoo! children, and would C<lntribute to the prob!em of 
teenage ~gnancy.2« The Fifth Circuit stated that these claims 
were "patently absurd" and that ilIegitirmrt.e ehlldbirth should not be 
likened to a moral disease"~ 

MQre importarttly, the nfth Circuit discuss.ed enmples of illegit
imate chUdbirth whi~h would have no relation at all to a patent's 
present capability of being a positive role model.m For example. th~ 
school district's policy would have excluded an unmarried teacher 
who ~e pregnant es a result of being raped and ehoR not to 

236, Owmliorn" &J.t F.21j at 7m.:ca {Mc.M'lIlan. J .. dtsKlltk>Ci. Sn.fUP'"" f\6(~ 186 
Uld .wcc<lmpanying t.>..L 

m. C1I"",b.-n, S34 r.2d at 707-08 (McMUllan. J .• diss.ntlngj. 
238. S- ......-...lly, f.EOC ". kath PJII;ki:ng Co~ 1117 F.2d ;US, :m {8th Cit. 1986) 

(b(,.Idl"" that tblllnl ml.l;Jt b.. a «IJ1lpe:llIng need fot ;11.11 poIh:y that is ~ .nd 
dt'llnitf:). 

239. s...- ....pro ni>t1lS 111_214 and .wcc<lmpanylng WI... 
240. ~ SaUy ". Nllw:vdl'! GIIII C<>~ S22 r.2d 1\50, ass (6th Cir. 19'1$), 
241. &r .fIfl'm n<>te!. 15-78 and "'-""'"<!mP"f'yIpf t~xt. Getleu1ly FIIIllOmtl is delint'd &$ 

khavhlg I'1I>ASOn or undwl'lltalldln,." .... d U""ti'nl .. ~"".ll)' um!~n:1bGd .,.. ~il\l'd; 
cbvinu&; to make ~t (\)' urtam hy ..tw..-i0il '" displa)'il'lJ.'· Wehsl<~r'J Col1~18 
Dt<:tirul4f'Y 724, 911 (9\.h \I'd. 1983) 

2\12.. See.tup<"!J no""'~ l7.J..W and ~p.iiI1Iying" te1;\.. 

14:3.. And.!-tws II. o .... W Mmucipo! ~".te Schnnl D,,~ril;t, sm F' 2do 611, I,m 09"/;'). 

U4. fd. Itt 6M 

245. fd "t 615. 

246-. Iii. 
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abort the clUld.U,1 

Admittedly, a school distt"ict has It legitimaw state interest in 
contributing to the moral a.nd scholutic development of children.2i! 
However, the eXl.'itu;ion of parenb with illegitimate duldren Is not 
rationaUy related to that interest.249 The Fifth Circuit bas stated 
that there is no factual CQ1"fi!'lation between the exclusion of an UJl..< 

wed parent md the prt"vcntion of teenage pregnancy,v.l(l 

If a role model defense identical to that made in Chamber, could 
not withstand the most lenient .tandard of an equal protectkin anal)'_ 
Ids, arguably it should not have withstood the more rigorous manifest 
relationship test of Title VII,wl The Poli.cy in Chamben, Ilkl,l that in 
And1'e1C;t, C<lnstilutes both 0J1 inhe1'(lnt and as applied impennis.aible 
discriminatory classification based on s.ex.nz Hence, 'the Club should 
not be permUted to discriminam under the guise of 'l'itle VII when it 
would not 00 permiued to do' 50 if it were a state Q8ency.2l\.) 

Furthl,lrInore, eout1.s have found that the right (If childbearing iz 
a matter of privacy which falls within the penumbra of personal. 
rights protected by the ninth and lourteenth amendments.2M inJ\m· 
km. a pregnant unmarried teaeher wu lon:ed to take a leave of a'b
:&ence because the schoo! district alleged that such teachers would 
have a negative impact an school chiidren.1M\; The district court ret

ognized that school distri(.'ts must be accofded greal deference in re-
g;ard to decisions affecting the management of schools.Z34 Howe ....er, 
the sehool district's interest in avoiding the student's exposure to the 
sight d an unwed pregnant teacher did not outweigh the tEache.r'$ 
CQnstilulional right to 00,,1' a child out of wedlock.E5T 

The resolution of the eonstitulional mues in Ponwn indkat6S 

2·n. Id. '!"'he F"ihh elreuit ""~ that "'{al p<tfWn /IQi01d 1M an w.~blt bU. rfi 
be btwred. a4 unfit fw ettlpioyment fur "" ~t. whll~hllr the te$lItt of Jml~ or 
not, ~lTIna a,1U>y 1ltnilIl.n the pan." Id. 

2'S. Jd. at 614. 
f49. til. 
.2SO. /d, AI. (i17. 
251. C'1II:...brw, S;W F.2d al1();3 (Mo:MlllW!.. J.• dWomllna). 

25a .f""~.1iO'f },,2d at el~ 


253, Comp.l", C7tambr:n, $l4 F.Zd 1.\ 703wil.\ Jh",fnnN. li01 F.2d at en W't:!t«' 

_aU! bu ~ a :lWlpem cl~ I.nllol~ing ""''''' the Cou:n ft.eoUld mat it ~I;un. 
httIvy burden of ju:Aifiaotiou." Md......hlln 'I. F1ol"lda. m U.S. ls-t. 196 U9$f).. 'P* 
Sup..,me ('.ourt iJ4IUd that "In oron to ~Y lhe. II" of a I~ clu4ifiClltloc ,. ~ 
_t Ilhow t.hat jlJ: pI111>OH or W"rnt b. both ~1on.IIJi pI!i"~ iIIld ."blW!' 
ltd• ...., tlal; 111 \,1M! of tbtt clasa£flcfttkm b '~ lo 0... iN:I1'Omplldlmml' of lU ~. 
pcIO! '"' tM ~ of lu tnWNllt,'" Sugannilll v.~, ~13 U.s.. $$4, &to Hil 

254. Eft,..!'"> ...... li5. 
25:5. AmIM., G io-, Supp. at 1062, Eft nipn. _ 200. 

aM. hI'lIOIi.832 F. Supp. at 10C'i2. 

ZST. ~ ...pro nota J$"1,il1J Md aoI:!ctIm,....yinJ: ti••to 
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that the school district's policy also violated Title vn.Zu. Ponton sue-
ce5sfldly daim-ed that the scht)Ql district', mandatory pregnancy 
leave discriminated on the ha$is of sex in violation of Title VIJ.~ 
The establishment of Ponton's prima facie case of ijex discriminatifJn 
shifted the burden of proof to the school district in order to articulate 
a legitimate, nondiscriminatory reason for tho forced pregnancy 
leave.l!(iI} 

The court emphatically reiterated the invalldilY of the school dis
trict's juni(icaUon that unwed P:rEgnant teacherS pt"ovido a hod moral 
extunple (or chiltiren,lml The CQurt stated that "d1serimination based 
au either immutable seX cbAraeieristies o:r cohlltitutlonally protected 
actiViHes such as marriage or child rearing violau, ITiUe VB) ~aUM 
they present obstacles to employment of one sex that cannot be 
overwme."262 

The analogy between the dedsion in Ponton and the Eighth Cir
cuit's holding in Chambers is particularly appropriate in the Title vn 
QOntext...!!Sa The discri.mination in both ~s is based on both an im~ 
mutable sex characteristic {pregnancy} and 8 constitutionally pro
tected activi.ty {the right to bear chilmn out. of wedJ.ock).- Puntcn 
unequivocally holds that 4 policy which discriminates against the en' 
joyment of these rights are, without exception, in violation of Tide 
VU.~ 

Additi<»w.Uy, the decision J.J) Ponton demoolit:rates that 8: role 
model deffmse without sufficient justification cannot meet even the 
least bu.t"densome test of Title VIl,- The articulation oJ a legiti
mate, nondiscrbninatory :rEason for e discriminatory employment 
practice is much easier to establish than the business necessity and 
BFOQ defenses,3(>1 Although the articulation of a legitimate, nondi~
<:rimin!'rtOry reason for an employment plJicy is 8 defense to 8: claim 
o( disparate treatment. it is important to note that a claim of dispa
rate impact places a much heavier burden on the employer to prove a 
business n~ty.2S 

~. Amttm.,&a:!F.SQPp.a~J.1')&t. 


~, /4. 

Z$O, (d. at lOllS
261. III, 
2rl~. M. 

263:. !ift j"\f'" not..s l!Gf>.u and ~m.pIU1yit\g leJoto 

2601. &or CkeI...&.-n., 834 F.2d at 1m. 

2GS. .f\m~..". S32 !", Supp. at tlX.'), 


... /d. 

261 ~ " .. pro no\.ll119 and llOOOOlpa<lylna tell:t. 

268. ~ _p1'"I> notes 107418;o:r>d a.;rom.pauyi", u,,,,t., $tt>"bt> HawktI\J v. A,,~r .. 

BU$Ch, 1M.• 6!it F ad 810.15 (!.lIh elf. 1983) (h"Wing Ihll'l dbp<motil'lnt?K1 e!a;!ft$ pte,. 
" hllll'll",r burd..n WI u... ".mpIQy....). 
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Therefore, it is inconceivable that t~ Eighth Circuit ih Oiam, 
ben could have found the Club's role model defense justifiable fUI a 
buliiness necessity.?6Ii Apparently, the Eighth Circuit failed to place 
t~ proper burden (If' proof on the Club.t70 This is evideneed by the 
court's unsubstantiated m:cept.ance of the CJub'$ proposition relating 
an unwed pregnant instructul' to inereasoo teenagll} pregnancies,Zlt 
The assumption by the- Club that Chambers was II negative role 
model should not have beom able to withstand a business necessily 
IUUl:bsis.m There was no evidence Chambel'$ intended to proselytiu: 
the Club's members about the virtues of single pregnancy.Zil Fur. 
t.hermot6. tile Club should hove befm foreed to $Upport its allcgat.ion 
of the absence ot a least restrictive alternative by more liiuhstantW 
evidence.l!7· 

THE BFOQ: CoNGR£S;S' NARROW EXCEPTION 

The Eighth Cin:1lits Fa1lu~ ta ApplJl a Proper BFOQ Al1alysis 

CoUl'ts must evaluaf.e' the legitimacy of a BFOQ dere~ in a dif. 
feNi!nt manner than a b\.lSines$ necessity trelense.2"1!1 Any policy that 
dls:crimi:nates on. the b.uis of ~x tnust satisry the statutory require-
ment of a BFOQ which provides that it must be "J'ell$Onsbly neces
sary to the nonna1 operation of that particular business:-:rn> The 
BFOQ defense ill an "extl"emely narrow exeeption to the genera! pr0

hibition IOf discrimination on the basis of Sl.!'lr:. "717 

The BFOQ exception :requires a court to. undertak~ 8 dOlSer ex· 
. aminatlon of the ~mpJoyer's job das.sifk:ation and 01 the jtuitification 
offered for the challenged policy dum the examination made by the 
Eighth Circuit in C1t.nmben.;Yl& CongTe6$ intended the BFOQ exc:ep
lien to be used in only "'rare situatio.ns" and gave it a "very limited" 
applicatl.on..f:71l In CQntt'tll>t to Cong:reulonal intent, the Eighth Cireult 
endorioed the Club's subjective belief that single PTegruffit instrotMJ"!l 
contrihute to teenage pregnancy without any showing of a factual 

&. ~m!wn. ~ F.2dat "104. 
m. Id. at 708 (),kMillu.n, J" aw.e~). 
211. Id. 

2'1~, ld, 


2'1). s." .... ".... 1lDta 195 and ~"lYbvr Inct.

2'1'''. 0-,~ F.2d at 5US4, 

%'IS, S- n.opn;:! "101ft tZ4-31 ItIld ~fII"'Yin. U!,It. 

:no. CuMy .... Martln ~r Uwn!r, lne. 32:4 t-.2d 6U, k9 (11th Clr. 19$'1) 

lm. o.rthard,. ~n, -433 U.s. m. ~ (1$11). 


2'18. ~. 834 F.2d at 1D6IMllMillian, J., di5$t'ut!nt:I> " 
m.. .sr.,!tlt. RD>. No.- 914., 83th Ses:iL, 13.. NpI"i'ttN i .. 1'9169 US, CQm: CON(;.""" 

AD. N&w$ ~;;::(03. C'7Ia~ ..1>Uld uqate .:unpealonaJ irutnt If ~ 
tinct.lotI& _"' pemdttl':d alter .w1ielttion of lhe IU'OQ HftpU"". 
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basiB,:u!(l 

Incredibly, it was the Eighth Cin':uit itseH whkh .fldmitted that a 
BFOQ analysis was not appiied)!31 In Chamber", the Eighth Cireuit 
stated that "inasmuch as we already have affirmed the district court's 
finding of hu1iiiness neccuity ... we teel comPelled to conclude tlwt 
, .. the role mode! rule qualifies !is a bona fide occupational qualirica· 
tion.''2Illt While acknowledging that the district court had not clearly 
-concluded that the Policy qualified as III BFOQ, tha Eighth Circuit 
mistakenly substituted the insuffieiertt evidence used to establish the 
business n~ty defense and applied it to find a BFOQ 
just1fication.*~ 

CONCLUSION 

Chamben: dernon.strates the Righth Circuit's dereliction in apply. 
lng the requisite degrves of proof in order to justify diserimination 
under Title VJl.2lW By its frulunl to place the ~r burden of proof 
upon an employer, the Eighth Ci«:uit in Chamber;, perpetuates a w0

man's constant struggle flU equality in the work pltlCfl'.!1&5 C1wmbet-l'l, 
in eff~t. provides a loophole for employe" to escape rulegatiQtUI of 
pregnancy discrimination by a reliance upon subjective criteria of 
employment,1!8IJ 

Crystal Chambers established a prima facie case of both raee and 
sex diserimtruatlon.:h}'1 Having ~b1ished this burden. the Eighth 
Cir«tlt 54W fit to disregard the Club's heavy burden of rebuttaL28S 
Thl<; declsion represents a chlUing step backwards far the congressio-
naUy mandated goal of equal opportunity in the workpla:ee.zs, The 
decision also creates a loophole for the Eighth Circuit to further 
eroode women's rights not only in the workpl8¢C but possibly in the 
home. Wbat ~mes strikingly detu" in th~ OtumberJt decision is 
that the Eighth Circuit only partially rMpects the rights granted wo· 
men through the constitution and various legislative enactments. 

280. Cha",l>t-rt. 634 F.2d at 101.08, 

231" hi. at 1(I3..<H, 

2112. lr!. oil 1U4-O:o. 

283. fd al 105. TM EJ,gbtb C;rrull nOled in it......, deny;",r '" rehf:anng ..11 tx.,,(, 

Ih",. th~ dl5tnc;1 C(llltt had 'lIlIted tlt;u Wt~ fhl' Ch,h "had met /i1.l1 iwt<kn on the ~I.. 
<;If bu~ ll~lly. it [wouJ ,,,,t n~1"Y to determine wb<!4htt the e'<kl"mltt ....... 11i 
,...tI~fy II Bf'(.JQ, allhI>I.tch p"",,,m.ab/:y it _k1:. G"harnhet"ll ~,Girls Club gf Qnubll. 629 
F. Supp. m, 9;11 n,l$l U986}, 


2$.(, .'0", wpro MII!'S 219-&3 .nd ~f'I'T'yi,;g U!:Jtt. 

285, S'rr ~"pt;:I nmes Z21\-S3 and """"""1l'lmylnll u"l.· 

2&.1. ,...... ...p .... mild 23-1.3!I _ :o~m'-yinl': In; 


ZS'i. !kP '''pm nolfll4-4. And ac<:(lmpan)'inK \o<lli. 

w. $.'(' t\~p"" Mt"" 243,.11 .. nd """""""panY;1lIf Ux\. 

289 s,... ...pnl 1)<)""'" 2$.'14 .... d aemmplilOY'I'g tnt. 
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Apparently, the Eighth Circuit may permit an individual to bear 
arms Ul'I:der the law, hut deny the aame individual the right to. hear 
¢hildren. 

Kimberl1ll.. Hillillrd - '89'" 

.,. De:lic.ted lQ my p;>onn(f. 10.. Inl!k .appon lU1.d f.lth. 

ESTOPPEL AND THE AFFIRMATIVE MISCONDUCT 

REQUIREMENT-CHIEN-SHIll WANG V. 


A.TTORNEY GENERA.L 


INTRODUCTION 

Traditionally, the United State government has bet-n lmmune 
from the doctrine of equitable estoppeV However, in ~nt y.ean 
this ....iew has given way to. the sounder view that estoppeJ may lie 
against the go....err1lnl'<lnt jn the proper case,!! Determining the proper 
".ase, however, has not been an easy task,' 

As a gene.ral rule, the doctrine o.f eqUitable estoppel precludes .8 

party from maintaining 8 defense or a right that may have otherwi'le 
been available .against one who. reasonably relied to his tLrnim.ent on 
the fermer's actions or mmnfo.rmation,· In order to invoke the de
fense of estoppel. four «h.lments must be e!lwblished: 

(1) The ""rty to be estopped must know the facts; (2) he 
must intend that his eonduct shall be ac~ on or must 50 act 
that the party $SSerting the estoppel has a right to believe it 
is so intended; (3) the latter mWlt be- ignorant of the trutl" 
facts; and (4) he must Nly on the former's conduct to hlA 
inju.ry.!I 

In the United States, the traditiotlal rule has been that estoppel 
cannot lie ageinst the United Staw government.' The underlying 
reason for th~ rule Dppelll'S to stem from the early notion that "the 
King can do no wrong," which led to the doctrine of $OVereign immu
nity in the United StatCS"1 The principle seemed 50 firmly embedded 
that courts would apply it rather mechanically, withuut discerning 
any need for explanation or justilkation of its rationll1e.8 Early Qn, 
the Sl,Ipretne Court has discarded the ~ppel argument by simply 

1, K. U1Ivu;, Af>MVll:ITIlAT1Vr. t ....w TRI:...TISE § lU)1••t 343 (lE); Su, It,!/-, F...J. 
_ral Coo,. I"•. c.:.rp. ~. M~mll, 332 US 380, 38J..M U94t) tlindinll Ih.t tru. .....l"Wd 

·JUtulYI~..t" not applable apJtal a lfW,,,nl:n:uml ag.""yl; Utah ~r & Ugh! C(l. Y. 
lInlhtd S...~ 2.3 U.s. 38'3', 403-09 UlH11 (dl!tc&ttling ~ esl'>Jlvel a:gtltntl'l! by ~\.ating 
thllt ~it k ft...",gh to "'1' tlu;t tht United Stilln is n~ilh.... b»J,nd by nOT nl~ by 
'I>Ilts ;:,r it, offj~lt"' or '"«"nt~ )n Imtl!-f'Ilj( iJJt<I> an l\nArlJ':..mt'nt ~~t tn do 0 .. 
<:aUS>ll m b. daM "'iuot thor law ~ nnt SIlUct;"u ", petTIIlt~!.

:t K. Ovns. AOll>lINL<;'1'1I,\TtYF t.l<W rn-1'11E SE:n:.l'lTlrn i 11.01, lilt m 1l9'i5). 

~" hi. 
4, 3J. Po~lf:lWf. EQOtfY J!lflllll>fUJnWCE §!IIk, lit ISfI ~Sth e<:l 1941l. 
5. Unit.-d States ". Ceorgh••P:adlie ('4-, 421 F2d 92. fI6 (Slh Or. 1970') ,,,,,,,linKt 

Ii&mpl..... v. Puam"ull( Pictu.", Carp.. l',9 F.Zd 1(10, 104 !'hb (C,r, 19M)}. 

e S<!..."'",.... ,,<lie 1 and ~mplilnl'u,s l"l(\, 

1. K. OoH'IS, .... 1)1.ll!'<lSTf\J'on~·K LAW 'f1!.£A'l'ISf. ~ 11m. at 3S3 (959) 
S. N1>le. Equ;/abU E:.wJ,,,..l f>/ Ih .. (;<>".."""",....1. i9 Cm.1JM. L, HI'S. Sli!. 552 

~ 191\1). 
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negligent treatment does no violence to the statute since the wrongful 
acts did in fact occur at different times throughout the treatment. i ~:;-,-, However, where only a single negligent act has occurred, application 
of (he continuous treatment rule would be contrary to the tXpnss 
statutory language. Regardless of future decisions, Lane is a 5igniJi
cant liberalization of Arkansas medical malpractice law. 

John D. Nichols 

.... . , 
l' 

EMPLOYMENT I)JSCRIMINATION-BusJNF.5S NECESSI'N AND 

BFOQ EXCEI'TlONS TO TITLE VU BXTENOED TO UNMARRIED, 
P,ui.ONANl' YOUTH SERVICEs WORKERS SERVING AS ROLE MOD
ElS Chambtrs II. Omaha Girls Club. 111<:.• 834 F.ld 691 (8th Crr. 
1987). 

The Omaha Girls Club (OGC) is a private dub organized to help 
sirls ages 8 to 1& "maximize their nfe oppoMunities..'" One ofOGC's 
goals is pregnancy prevention. becau..'Ie it sees pregnancy as limiting 
the opportunities for its young member:s.. QGC emphasius the devel· 
opment of close relationships between staff and members and trains 
its stalf to act as role moods for its members as a means of fulfilling 
its mission. Punuant to this approach. OOC adopted a "role model 
rule" forbidding sinsJe parent pregnancies amons: its staff members,l 

CtyStal Chambers, a singJe black woman, worked as an arts and 
crafts instructor at the North Girls Club, a facilhy ofOGC.J She was 
discharged for violation ofOGCs "role ~t rule" when she became 
pregnant. Chambers challenged the firing fot ber unmarried preg
nancy by liIing suit in federal district court in Nebraska,· She brought 
suit under several theories. including violation of title VII of the CMI 
Rights Act of 1964. as urnended.~ Except for the title YJJ claim based 

I, Ch.t.mbtn 1'. ()m.a.bl. Oirb Club, irn:" ~.. I',ltt (NI, O~& \1IU1(.;'c. 1!>'4IJ, 
2. The OOC'$ "e"o:m~l pQ!icU$ sUlle: 

MAJOR CLUB RULES 

All ~ t:mpiarro by tlU 0,", ctob of Om&b Ule subject to Iht rules.we f~ull' 


lic:lll' ., eU.IIbltsbod by lhe &1ft! oi Dlrtctun.. The rolJcwinl .lite not pe.milltd Illd 

1IId1 ICU may mu1t in imlU¢ldi.lll( dbl;hattt:
.. ...
~ 

J I. !lkp1;V(' r<>k mOO~lillJ tOt Girls Club Mnn~ to include _10 IItlnp .. "''liit 
panml pn:p.tllCie. 

ld.. IJ 099- 11.1, 
3. An _kliJ ~ britf tOt Iht pblnIitlZtppeibcl PQinl$ OIlt thai CftImbcn' tmploy. 

!:rienl wtlh OGC "''" ~y pm time. Brid" -of 1M- Si$~tbood or Dlacl; Sinsk MQiM .... Tht 
A~j) CMI Uboeniea Uuioo., The NdX:uk.II (..'ivij l.ibvticl Union. and Tht Caller for 
ConttitutiDul Righu.., Amid(.~ in SUppvn of ApPclla'l! at 1. Clwnl>m: '1'. Omifl1r Girh 
Club, 1m... U4 F.2d 691 (ilth Or. 19111) (No.. &6.1447), 

4. Clawben~. 0mW Girls t::l.ub. 1Jlt;., 629 E Supp. 9"H (0. Ndt. 1986). 41f'd, 11M 
P.1d &11 (Slh Gr. 1981). 

,. 1;iril RiJ.hu Ai::1 0( 1'J64, Pub. L. No. ll8.}$1, U 101·116, 1/1 ~t. Z41,lil-66 iQOdi
4td U ammdt:oj IJ 42 Us.c. §§ mnt.::!COOe-1 te·11 (!9U); ~ U.S c. it 1204..os (r¢pUled' 
I'Clot}} fbncindfcr litlc vn~ 
~ben abc 61ed dallru fOf .i<;o!atianoI of her riJbu undu the ant. Mil. ninth. ItI'Id 

foonet:!rtb amcndmetm III thoe CoMtitlltinn.ad IlI'td¢r civil "Abu Sl.t~.:a U.SX. U 19111, 
191J. !98~, 1984. aI~d 19U. Sb¢ filed sU.U! law dwn$ for bad f.ilb disdIA!llt. dd_ion. 
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on sex and race discrimination. the district court dis:i1lissed aU her 
claims before tria! or at the end of ber case in chief. The court ruled i~'< 
against Chambers on the title VB claim after a full triat4 

" , 
The court found that the title VU claim presented a prima facie 

case of combined race and sex discrimination under both the dispa
rale treatment' and disparate impact' theories of recovery:' However, 
it further found that OGC successfully rebutted Chambers' case 
under both theories. articulating a legitimate, nondiscriminatory rea
son for discharging her under the fOmler theorylO and proving a busi
ness necessity for the role model rule with respect to the latter. lI 

On appeal, Chambers contended that OGC based the role model 
rule upon its own speculation and presented no va1idation studies to 
show that the rule preven1ed pregnancies among OOCs members. U 

She also argued thai the court should not have applied disparate treat· 
ment analysis to ber case because discharge on account of pregnancy, 
without furtber analysis. constj,utes intentional sex discriminalion. U 

Finally, she argued the role model rule could not be justifted as a bona 
fide occupational qualification (bfoq) which would bring it withjn the 
statutory exception for in!enlional discrimination. H 

The United States Court of Appeals for the Eigbth Circuit af
firmed the district court's factual findings as not clearJy erroneous.,!~ 

invasioo dpriuty, irltenlior.lt Illfticmm or emotillllll\ dislnss, inlimidatwn, Ind con~ Ie 
dqlri~e 11.", ofhn iivclihd(ld, ChAmbtff~. Otnahl. Girb Club. Inc .• W9 F. SUPI" 925.9lY1D. 
Ntb. If,J5"6), 

6. 62~ F. Supp. It 9:SI·Sl. 
1. Tht d:Uplau: [raIment iIIem)' Qf rerovcry appik« when lin tmployot UMlt~ wmo 

ptCipk dilkM:ndy from Oltters b4t$td 01\ ~,rolor, retigitm, KL or rnotin",t1 origtu. ~ i1l/,. 
toi! acoompanyma nctt$ »·0. 

&- Di1P41a((' imf*ll anaiy$i, al"l'li~ ""bero an nnplo)/tf's ap"umtly neDtn;! pruli~ IIAI 
a disptt!p<Of1kma~ eff'~ tlPQn <me Qf dlt ifOUP~ prot«:ltd by Iille VII_ Set llifm lUi ~ 
pany;fll flOkS «-54. 

9. 629 F. SU~_llt ~7, ~9. 


lit [<I. al ~7. 


I L /d. 1.950_ 

U. 8}4 f.1!d ~ 102. 
U. 1d. fli 'Xu. TIle !himn. burdnl,!"If p!"tI(tfuwf in dltpaf8k lfealm""~analySfS tt'>~' 

utI!U: ~btf • dcfemUnl. mkmiooal1y d~rooirwed ~iMl a pbirnlff' frn-~pfoblbil~ 
by tille VII 00 noI Ipply ....Mil the tmpk/)mtnt dl3criminl:lfKm is. op¢1llr ba.iC'd upm Oft(' ,;i!1It 
probibiled ~. $no i"fra lut ~}'in, n<.>\ts 24.34, 

14. 42 U.&C. t lOO}e·2(e)(1l (19U} f!1!)1tide. in , ..10:"'''1"11 pari; 

[lft thall m:<l be.an unllwi'1I1 employmmt prRtl<:t for llO fflIpkJ)ff t" hitt and o1lI

pk!y ~1oyca. ... 0lI l~ bn", of , .. rdillon. SCI. Of flaliofli1.l ml,n in Ih<* 
C(ftllin inst.ru:~ ",hfrt rdi,ian. S(~. Or n.all<mll origifl j$ ;$. bona fide OCC"l'*lioM1 

qualiflc;$.tion r-.abl,li necrsury \0 I~ Mm'W cptf*h{m of !MI panlcular I:>~ 
or mttfllrisc. . 

1:5, TIlt c:ourt nOIN that 1m tt&II:dud of rcvlr:w for _'''.-;.~ n«:t'%rty dtltrmin;l!""'~'· 
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It further found that DGC's role model rule WtL<;: justified as a bfoq, as 
wen as a business necessity. j(, Chambers petition~ the court of ap.
peals fot a rehearing en bane. The majority of the court denied her 
petition with three judges disstn1ing,'7 Chambers v. Omaha Girls 
Club. Inc., 834 F.2d 697 (8th Cir. 198-7). 

Title VII of Ibe Civil Rights Act of 1964 prohibi~s discrimination 
in em.ployment on the basis of race, religion, sex. or national origin.!' 
Courts have developed two major theories of discrimination under ti
tle VII-disparate treatment and disparate impact. 19 Although the 
tbeories are quite distinct in principle,2Cl COUrts have treated them as 
overlapping one another in appbcation,ll 

displlNltt impKl cues;5 tilt doarly CHtn'leoJtU s!lrKIIIld 'l'pited Ie taclU/d lindht&", U4 F.2d 
.,W2 (dling RNdemanll .... Mh,,,tsolMlliitlm t:.duc. Cootilin.Iting Bd, 8J I F.ld IlQI. 120\1 
{Sltt elr, 1987} (per .:ut"'m): Haw~ina v. AnMWiIIU'_Bus.::h, Inc., 691 F 2<:1 310, &t' (81h Cit. 
1931). FED. R, CIV. P. 52.(a)}. 

tJnd~f 1m: c\e;I;rl)' tm:meou~ 11.ndanl of rt~iew .u appcl!ele CIlurt lIllIy r~"'fl"K • lowtr 
COU" 's fllctual findings only If lJ,e 1.pp<"Ustt coun ;s " 'len Mlh the: dclIttile and lim! «>nvklKm 
I~ s mislake hu betp oommiCttd.'·· CMmHn, SJ4 F.1.d at 701 (citlu, An\"k!"1On v. ehy of 
\Je$stmet eny. 470 U.s. ,64, Sf} (19&~~ (qUflling Unoltd SIAtes~. U"ited SHUn GYpWm Co., 
3D D.S, 164. 39:S (1948))). 

J~i 834 V.US Mil 1CJ. Ahhc"'gh 1M: dr..trkt C:OUft hlld not rwnd tht rok modd!"ltle was 
jWltilltd U a broq, 1M aWllal1l:: court found thll the (ao:1.u3ol fln~iuss ~kv.nt to r$ltbll,hmg. 
bfoq were tl,,;' Nm<: as lho!.e )lIppot'IioS the RrnlmJ: thaI Ihe Ildc was tuslifitd u. bufim!TI 
Il<!OoMMly. 

17. ChambeR v. Omaha Girls O\lb, Inc," 1I4() F.2d 5H (lIlh Cir 19R8). emu« Judge C. 
Arlen Beam, WilD Wh ¢&Ufjudgt of the N<!'\)fwa D!Mrilrt Co"rt and <kcidtd tbe CII.SC' al 1bJ.! , 
kv¢l, did I'IOj par1itiptlte in Iht '«lIe for fd!e!tnllg"'" MM. 

18. 	 ill USC. t 2000e-b iP"Rits, 
It ~"'ll hi: M ",!'II,welll employmem pnclke for au =pior<r
(I} 10 f;ojl or t(!1H( to hi~ nr to diiJclvJt~ .1'1)' individo.al, (U nlhctwi\t" to discotw. 
nw: .pillu any indi.id.al wilh rnpe« II) lib wm"""~!iO'n. Itrms, C«l!d;jicns. or 
pri~. (l( el1lploym.in1, I,>eausc of wen llldividullfs t:II<Oe. ((liar, rd:igian. !Il':l, Of 
11.&110".1 ociJ'n; {)f 
(:1:} 10 limit. 1C'ifet*le. Of clutify his mtpJcyfle!i OT appikanl5 ror fflIpiOymcnl in llny 
'WflJI wllkh wauk! dtpriw- or tel'ld to dt:pri01:.vIY U!d1o.MLl81 ofl'mpIDymmI oppctJ1l1< 
l'Juit$&t otherwi\t" ad"'fl"Kjy fllfb::1 his sUltu~ as au trn~. ~'''''' of tech. indi"id 
ual'~ fllU, color. '~Jigion, "It, (U rutioNl origin. 

IS( Il ScHlI;,f.t P. OlliO!lSMAN, EMl'HWMl'X( DlstIiIMII'<.H\tOII'ol LAW 12t~1394 (M f"ld. 
t91!l} [llmtinaflU B. ScHUl" P. GJlO!.SMA.N (1d cd. l'.lUll. 

m. 3 A. LA"""N &I t. LAJlSOf'i, EMnOYMf.1'!t1 Ut5CltlMIN ....TION: RA.<:t,. RrllGlON, 
,o,!IIo NATIONAL (ntGIN § n.lO 09$:1) (Mrrinlofler 3 A. 1.,o,)l:SON !t L. LA.II:SONl; W>' tdJO 
lnlenu'!ional Druloohco:!d of Tealn~ers v. UniI«l Stal~, 411 U-S 32:4, H5·J6 1"1 IS O'}]1), 

21. COUrt! o/'lm "i'91) 4hJllJllt IrUlrntnl aud d;~tlle impacl /l.ql)'1<i~ 1& Ihe !Jme Iict 
rn'flleh. SH:. ".g., Jonn v. Jmtmblioofll f'lll~r Co., no Fold 4%,. 499·500 Utb Cit, 19M3). Su 
n/Je Palf'l'. liS rnduh Inc., 116 Fold 10)$ (51h Cir. l'11B4k B SO-lLU'& p, GIIOSS""..,.... 
£M"U)"M~NT OflKJlIMIN"'HOi'> {.AW JIQ.lI (Supp, 19&1) Ibf-rdflaflef n, Snit!:' .. P. 
GaOSS"'MI'o' (Supp. "&51], 

tA1Irll apply Ih~ s..mt1I1tnd3rd~ to t:foq 411d I:n:m~ ne.::.-;~i!) dtfen<;¢:l wttkf tho< ,esptc. 
(i~e Ihenne•. Cbrnpo:Ir'l' Ha~ldl!l v, A .. hculIoef.Bu'Kt'i.lrtt.• 691 F.;d 810, gl~ {SIb Cit. l"lIH 
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Disparate treatment ()C:(:UfS where 
.~ 

L,· 	 (tJhe employer simpl)' truts some people les.." favorably Ihun others.ri 
,'.' 	 because or their ra~. color. religion. sex, (Jr national origin. Proof 

of discriminatory motive is critical, although it clln in !!Ome sitlla
lions be inferred from the mere fact of diflerences in treatment. n 

Th~ are two types of disparale treatment ca'\eS-~facial discrimina. 
tion and pretext. H Facial discrimination involves an overtly discrinti. 
oalory ruJe Or policy by which an employer explicitly treats some 
employees differently from others on the basis of one of tbe dassilica. 
Huns prohibited by title vn.1" The employer's act of classifying em
ployees on a prohibited basis esta.blishes intent.H The only defense 10'.'. facial discrimination is the affirmative defense of the bona fide occupa
tional qualification (bfoq)16 provided in section 2000e~2(e)(I) of title 
VU.H 

Courts interpret the bfoq exceplion narTOwly.a The Supreme 
Court luuI applied the bfoq exception to sex discrimination in only ont 
ca5it, Dcthal'd II. Rawlinson.l4 At issue in this case was an Alabllma 
Board of Corrections administra1ive regulation that prohibited w0

men from working in positions which brought them in contact with 
maximum security male inmates. In holding that the exception is to 
be interpreted narrowly, the Court noled the requirement from a 
lower court decision that an employer relying on the bfoq defense 
must prove "'hat he had reasonable cause to believe, that is, a factual 
basis for believing, that all or SUbstantially all WOmen would be unable 
to perform safely and efficiently the duties of the job involved,"JQ The 

(bUsihIW ~l}) ..jdr Gunther v. low. $Ia~ Ytrfl MonnalWY, 611 F.?d t019, 10S6{StlI 
ClI',). tul.. d..ltw, 446 U.s. 966 (l98U) (W..v (beth ~'U!t!: ~marufm n:lali<;m..rup-~ 
dard), Sl'utr.,t UU/tfffl, 612 EM _I IOS6 n.$: (bfoq analym -~itruw we<) oq:i'b"" InIb ~ 
judicidJy nakd ~~ty' 1e$I"). 

22, InltmalWnal Bl\lIbtmood of Tum~1fl'l It. U"ile;! States, 4,1 U.s. U4, 331 D.iS 
(1917), 

l;, Hayes v. Shetby Mfmt'rial Uo..p" 126 F l<,l 154 J, 1147 {JlIlr Cit 191U1 (cililll WiJ.
liamt, Rrltlg 1M tJ\:Ima'l '0 Pr(,Utl tit" F"b.J.· 111.. R«rmti/iu/ilJ'I I;Jf Ftral /'mtft.'liotl IJ-:u.\ 
Emphtym,'" ~f'/unirJ' Goob Ultdtr TJllt fill. 69 GlOo. Ll. MI, 61.).82 (1981) I"~reinlna 
Wilu.nu)), Sa (I/$a Note, Tlt/t Vii (j/fd l'.Jtcfll.tW!ttvy Employmem I'r1lc/ktt: F(mk "iii 
1'1..,(14111 WI;Jl1U'n Nnd N", Itpp/y, 17 Ru-n:;[u LJ. 9S, 106 (19'8:5,. . 

:4, Jla~J. 116 J".ld at 1341; Williatm, ~IIP"'" not~ 2). al 66&;, Nmt, !"pM fll)le 2,tll 106 
u_61. 

a WIUIan;\, supt'tl ODIe n, It1 ~ n.!!6; N<>te. lupm OOitt 23, at 106 n_61. 
l6 RfJ'1f1, 716 F.lIl al 1541; WiUWm, supm fK)It ::n, 1t ~ NoIt;, UljIf# 00« l.\.If 106
17. 41 U.S,C. j 200.Jt..2!tXl} (1912) 
U. $«<, t!.g,. Dothud ,,_ Rawlinsrxl, ,OJ U.S, 321, 334 {l9'11,; (JUutMr Y, Iffl"1 SI$ 

Mtu·s ReWrf!lalory. 611 F.ld I07~, lOllS {3th Cir. 1<,177; (q;roring DMhurd, <llJ U.s, Jt Hoi). 
19, 4,n U.s. m (151m. 

)0, Ill. -It 33~ (q\l1Jliua W-eeb ¥. Southern Bell Tel. &; Tel. Cu, 4011 F2d ;.m, J3~ {JtII 
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Court then held that, based upon "the particular factu.al circum
stances of this case,"ll the re,gulation which excluded femaJes from 
conUlct positions in maximum 5Ct:urity prisons was ju.·;otified M a 
bfoq.n The Court relied upon opinion testimony from both the plain
tiff's and the defendan1's expert witnesses to establish that, under the 
rondilulOS existing in the Alabama maximum-security male peniten
tiari.es,JJ the very sex of a female guard would diminish her ability to 
peri"olm the essence ofher job. which is keeping order In the prisons. ~ 

lbe second type of disparate treatment theory applies when an 
employer takes some apparently neutral action, or adopts an ostens.i
bly neutra1 policy, which the plaintiff alleges is a pretext for prohib~ 

Clf. 1969», Two lestl with rn~t 10 abili(y 10 perform had elJlllT)l:ffl in pnVl' ~ law. Ro
IItfIfdd v, Soulhern Pac. Co, ...... f,ld 1l19. 1224-25 (9'lb Ck 1911) aim Bow~ v. Colple· 
PalltUllivt Co., 416 F.2d 111, 1(8 (1lb cu, 1%9) umi<:ttd the !.ISo! of the Moq u~ption to 

"'".... ! char:a.::leri~ u.lheJ than ~ffUlies which, 10 SClilt d.m$11l¢, condlte wilh a rat
titllbr tiel!.· fIoth ddrndanh us.ttidtd eertd" jobs In men enl}" ~ tlpot\ ~p1:iom aOOul 
tbi: Wwr n~&th of womeu, tn $U('h ~ an employer must adntrtli¢l:f tlldhhlualiud InIJ 
ro dttermine ability to pe~ W~'iu, 4Q1I F.?d It 13S, set aut tm: _ nmtfi1;d~ ~ q!lOttd 
by tht Dot/nUll Coun, $«< B. SCm..t.1 &; P, OltQSSMAN (211 td. 19U), $$Ipfll IImt ;-9, lit 348. 

Allhoogh il qoolGl. <~n:m~t for. "famUllI basis,~ the DcfMm CIIun $poke in tuml 
0{ Pf~it~, For uampl" tht COI<rt wrote thaa "la)lWlman''$ f(,lati~ abibty tn maintain 
nrder ' , ,('(111M be directly nduecd by h~ ""lrn.snhood;~ Imt while theft is a "blI~i~ in fact" it 
if. In "1r,ll"~"'tianl that 'Se" oll\mden , would be moved to IlISS.lIu!t womtnJ "Jain;" a"d thll 
thtt'l:' i. a "Jiktlihaod tbal ;l'Il'1U1les would assalill 8- WQman beca.w;.e she was a woma" ...." 433 
U,S. al B~_J6 (fmplw.i1 lidded), Sff NOI~, ~x <u a Bella f"ldt Oct:llpaliqnal Qualificalirl-ll.' 
Dq'ift/ng Tlilt JllJ's EWJlri1f6 Ett/r",a. /(l'/4ltJ Litigalio" Probf~fru., <1M tit.. JudiehJJ Vuia" of 
Wom#"IJOI'.'d oft" IknlIfJTfJ •. R"...lim.m, S Wowafs RTS, L. REI'. 101, j]4 n.119 H'n9). 

The C{)"n n£ll:td lfull lhe di1Iriet rourt hdJj, meIftcol,.Wlliu: chaJknatd rqul4lirm WM. 
tw.ed on !wcotyped IlmImpli.oM abouI ~', ability In perform H JlWds in mak- priso<u.. 
Dc!h<'tJ, 4JJ U.S, aa 3M. Tht COW't Mtt t::a:dul to point oot that It did Il!Ot qnmioo "vmrn'l 
.Wilic:l u ptisM gua<d1 urnitt fIIiOn'Nil wmlrtWns. M at H6 !lll.2l-<l4. 

The Cuwt f<xm4 .. t.m f"" wppm or me rqulal>on Qithtr" IMn a ttm»tn'lCd bdld Ih.t 
Ite>men an UlUible to adequately petfnnn pthM pro duties. Rather. it fuund Ih.llt fhe 'neW
tatAt ~nciden~ of -WI lhat ...ould be tnwrro by,. womau', !luwtlilY would P<l"Mt • t!treat 
10 priSM ,""tily. giy~ Ihe Ilflulbk l;(IftIl.ilkm$ ~n the mate mulmlJm $«uritJ f-.:ililin, 
Nott.tupIl al 138 n.261. 

31. iJrJlluJrrJ, 431 U.S, .. , 334, The Court found th,m: Weft "rttW ¥i1lbl~ delUftnlS to 
lnm.tt .u.ulll (In ...omom cu~lodiam,~ ;d, II 336. lnrrwe lC1:t:I$ If/surd:!; was made e:uitr 
by dorm~ol')' 1ivin, UTl118emrnts. T'Iu! !Mtinnio.ns wen: lmdttlU.rred. ld. An (lItimaled 20% 
(;If lbe male pri!lQrl paplilalion WU w:" nffel\dtf$ miled in wilh IM.eM or the f\<lpu!at,Otl ill lilt 
dQJtlll\ory facililio, JiI. II H!. 

A fedval diSlrlcl COUrt h~ htld lrut 1M (()lldjtitm.~ of o:mfintmml in A1Jbam&'s priv,mt 
wtre erul~luited I>)' ~n'mp"nt ¥~~ md a Jungle at~~'" and ....¢It: wmlilUlKlf>

4!ly htlo1~k 14- It JJ4 (eilm, I"u.gh ¥. udt. 406 F. SoPf'. 318, 32$ {M.D_ Ala. 1911). 
3l. lJrJrluittl_ 43J U.S at 136-11. 
3), 14- II l36_ 
34, ld. In Dill ". P.n Am, ""'nth! Airw,,),l. 441 E2d 38$, 3SS (5rh Cwo 1911~, the ro\Irt 

IICt QOllhe Jcquir"'''HtI that t"~ bf""'l .ppht:d -ooly '!"hen tbe esseuce of tbe bu1iin~ opcrstion 
Would \lor 1.Indnmi"td by 110\ hin". mtmbcn of one 1>"1 e~ehKhdy ~ Thllt WI". applied • 
"hu~inm nf«$$ity test. not a bu~ln~ «ln~¢"~oce lesl." Id. 

http:Mtinnio.ns
http:IlmImpli.oM
http:fmplw.i1
http:tiari.es
http:factu.al
http:Rawlinson.l4
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ited discrimination.H The Supreme Court has articulated the order 
., and aUocation of proof for analysis of pretext cases,36 The plaintiff . . 
~ ;.j; 	 must establish a prima facie case of discrimination prohibited by tide 

VU. 17 The burden of production then shifts to the defendant "(0 ar. 
ticulate some legitimate. nondiscriminatory reawn" for its actioll 
against the pJaintilf.ld The plaintiff may then show that the defend· 
ant', reasons were a pretext for statutorily prOhibited discrimifl3. 
tion,n The ultimate burden of persuasion remains with the p!ain~ill' 
throughout the disparate treatmenl ptetat analysis.«l 

Shifting the burdens of production insufCS that a plaintiff bas the 
opportunity to show the defendant's discriminatory intent even 
though he has nO direct evidence of i1.<l1 Hence. the shifting burdens 
do oot apply when It plaintiff presents direct evidence of the defend· 
ant's illegal discrimination.41 In the face of direct evidence of its dis· 
criminatory intent, the defendant has the burden of proving an 
affinnative bfoq defense for its challenged policy or action;41 

The SC'COnd major cheory of recovery under tide VII. disparate: 
impact. also involves apparently neutral employment practices and 

J~. H.~ Y. Sbtlby Menwrw Hm:p,-. 716 F.2d 1!.4J, 1S41 (IItb Cit. 1984); Wi1liam. 
$lIprQ fWte 23. III 66!: Not ... '''pm IIQ(C n, III 101. 

36. Mdlmlru:11 Do<;.gm Corp. v. (ire(n, 4n UJt 192 (I'nn Ml:lhm'ltll ~tt.u 'IfIU 

f1'ilun: 10 .",hire Clt.lol':. In lwu Dep't of Commlll"l;ly Main v. B"rdil'lrt, 4SO US. 24& (19t1~ 
lh~ Coon ""lied the Md)i:wtt/l DovgiaJ ilIlltlyd$ It)' discharlt e.w iIIld fllrthu rcfuled 1ht: 
;alloc&tu- d proof. 

31. J1Uniiff4. 4Si) U.S. at 252·34. 
l8.. MI:[)"1Uf~tJ DIl~, ,.Il U.S. III Wl; S"rdi"4, 4SOU.S a1253. Whtf! tMpbim6Ut 

mri Iw l"jli.J ~. pfe!iumption ls cfelte<L The b\lr<kr\whKh $hirL1 t(I (he Otfe!MbM 6 
lhat of ublltlmllM pn:!umptlotl by eominS fofWard with (m:ruPt "KkfII:e 10 cralt' pmat 
t$iUe of nct rcpnfin! wlRthc::r iI di$Criminatw ttttlnu tin: plaintilf. Thf-~nt dQeI: IItII 
ht.~ to ~I~ Ct,lUr\ thlt lite a1dc:ulal~ tlClll!llan{!) Kr<l¢lly mcrn"Mt'd il. Burtiill',.!iO 
U.S. at 2~$. 

39. MtliollluD £lo1;gi<1J, 411 U.S. at!()!., flurdi~, 450 U.S .1 lB. 
40. SIJrdill", 4500 U.s. .It 2B, 2S6. 
41. Tr:!I1\1 W<lrJd Alrlll1~, I"c. ¥. 1hllntOl't. 469 U.S. III, III {I't~} (cil4t! ~~, 

TexttM,. lr;c., 600 F.ld tOOl, 1014 (1$1 Cif. 1919}). $to!' (1m SurriiM••SO U,S. 2,S·S6 (~mn' 
in, bunkos d.lrifia. the I«:luai iuu.. so thai "pbiruil'f ,,,It) Mve a full.lI<.! fair ~\lnlty ro 

demons.taU Pft'ttll."). 
42 nllt$WA, 4!i9 U.S, ,,\ III (cilinj.lnlf11llli<nUI Srot~lbood or Tt.lmstcrt ", Ull~ 

S1.lts, 431 US )24.1~!- n . .(.4 (l911)}; Jff aoo OImey v. MlIflm l.\Illler Uom<" 1m:., U4 F.ld 
643, 648 (1~1) 1IDCi B. SCUll'l1A P. GI!.~"I" (SIIPP. 1'I1!S). ntpr¢!i01( 21. al J()l, 

nUn/oil in....ohed.Iff utkIR brO\lgll1 utkd«' lite Agt Oiscrimin"icn in Employmtlll Ad 
01'11161 (ADEA). 19 U.SC. n 61i-Jol (1982). Iff loriUard~. Pons. 434 U,S. :HS, )84(l,15I 
the emul found ,hat the ~)lMta!1ti\rt p(O~iliom of 1M AO£A '.....err t1eti~ i!t Iw« ...tbd 
frum Tid" VIL" lri. 

.41. Ihr.t/tJlt,4$ U.s. a' Ill; Oitnty, t14 F.2d II tl41J Ind 1 A, 1..!lIl$ON.& 1,. t ..~ 
EM'l-OY~~f DW;:IlIIolINHIOJ<l; SEX f )2,11 af 3·24 (l'9S1} {hercinaft¢1 1 A. LAItWf"! L. 
LAl.SO"'~ 
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shifting burdens of producing evidence.« Again. the analysis has 
three parts."" However. analysis here focttSCS on the impact or conse
quences of the challenged practice rather than the defendant's motives 
for it."" The plaintiff has the initial burden of establishing a prima 
facie case of adverse impact:47 Once adverse impact is established. the 
burden shifts 10 the defendant to sbow that the practice is justified as 
job--related or as a business necessity.u If business necessity is estab
lished. the plaintiff has the burden to shaw the exislence of alternative 
practices which would serve the defendant's needs with a less discrim
inatory impact.~? 

At the stage of the disparate impact theory in which the burden 
of proof shifts to the defendant. the Court created the business neces
sity defense. !Ill Because busin($ll necessity is a defense. the defendant 
bears a beavy burden of production at thiS stage of the ;!lnalysis,S3 

44. SH Albt:muk Paper c~ v, MOQdy.m us 40' {I915t, 0 ..." Duke l'~Co.. 
~I U.s. ,U4 (I?11). 

4$_ CimntelklIl v. leal. 4$1 U-S. 440, 44Q.-41 (19%2); MOfJdy, 422 U.S .•1 421. 
Sd'lk:i.t ~ru.all. ettIplw.i~ tha! "Ibe Grl.gpIAilN'1IUru formula is a" afllllyuaolroo\ 

ror e".hnrin& n~ and nO! t. Ih.~~ ~II'~ by II1bkb ~co: is ~_ Thu\, 
III \.Vll$i.u..in, ...hd,htJ <)t "ot one side (If tb<: utho:t hili wisfi~ ib bunI.m 11.1 Pl'rt~cular tit!)$. 

the- coort will oomidirl' ~~ ~\~YIUI' 10 lhal step oKefO(! I:r)' t>oth pbimithnd deknd..tm/· 
Ill. SCaLEI .. P. OltOSSMM< (ld lid. 198)), SIIpro notc 19, at 1325. 

TIle !IImle b 1110 I... of 1M Iht_pan fom:m.1a fa< di5pantt tttalmtm all.IJpil.. Sn 
Fvll\CO Comtr. Corp. v. WattB. OS U.S. 567, Hl (1918); B. scm.n.t P. GJtO£lifdJlN fld trl. 
1?83), supra note 19, al 1321. 

46. TtnlNUn, 431 U.S, .1 JJ5-l6 ILlS; ~ aOO GriEP. <!Of U.s. at 4H (''Gongre$S Iii-
~ed the- Ibrusl tJf tin: Ao:1 10 (h~ ~_ of =pl..y_l ~ion, 11.01 limply the 
rnotivlI.lion."). 

41. Dctluud. 4Jl U.s..It )29~Maod)', 411 U.S. at 4H; Griggs., 401 U.S_ 11 432_ 
48. Doihard, 43) U,$,.at l19; Moody, 422 U.s. at 4],; Grigr;t. oWl U.s. It 4Jl (''frJlle 

tOIlC,"tOM )$ ~ necessity. If In lWlployrnem ~ which ope:r;&tes to 1!M:1tKIe He. 
ll!OI:s caMcn bit shown It) bt: rdal~ to job pertormanUli. the pw:tkc il; prohibited.J.. s.r.. abo 
H....ltin$ v. A~-BIl"h, lut., 691 F.ld 610, 8J~ (Slh Cit. 19!11)(<minJ Grigg>, 401 U.s,.1 
43H. 

49. DcthatJ, 43) f.U. :u 129; l.l.xMy. ,UJ U.S . .1.1 425. 
!iO.. 1M Grigp Cuort. and !)Ibn «>11m siooe, ban: lid 1M 1m"" ~n~;ly Ind 

job·relatc:d in«ochangubly. a. So::ktEI A P. GltOSSMAN (2d~. 39&3), mpm nOl¢ 19. II 1329. 
F"rtM<more, (;(1111'1$ h.ave defined ",",n..s.<; "-;Iy in ""W!'f",1 "'ays.. Th¢ Court In 

ilmhard. 41J U,S, III 331 0.14 lOund t!lal ... .m..rimiuat<KY Mlpkryment p"",ti« mU~1 be 
thown 10 I><i l'leeM$4ll)' to $art and tftie-knl job paformlm.,., to lU~1' a Till., VII Chlllkllgt:, 
ff1Jut be "tu<.'Ilti.tl co dfe.:tiv1i job performanoe,"' IUId "~Iial to good jQb perfnrmancl'.'" Itt. 
In Gngp, 401 U.S. ~t 431, IbIt COWl h~ld Ih.n 1M l:1IIploytf m\lst show th., chall\!llSed jOO 
l'equir_! Md a "llUrliflm r6allOO!hlp 101M emptoymrnl in Q\le'iltkm" .l1'ld mull<.! Ihal chi: 
rrUployer had net fJmwn tb:lll the ~t...Ik1lliW job r.quimmnt bore "" demrmstl'1'lbl¢ febliotl· 
tbip to stI<.'<=Sf,,1 perfont,anL'<:: "r th~ ~ I'm' ""hkh il WIiU us.ed." ld. In Kirby v. C>3wny 
FUrnilUt'" Co., 613 F.ld 696,. 70S n 6 (&th Cir. 1980), tht Eighlh CiWIl1t found "'1M ~r 
ttandlord i~ ... whrlltfr ,here ~. er:unptltillg neal for the Wlpl"ytr to maintain thai p,n1lCc 
,.nq ...bethtT lht smpmyu can prQ\'t Ihere 1. no IIftm>a1tve 10 the rh4!kngtd prlil<"i~" (4. 

:!1. 1J1"'~in$ v. Anl!ew.«-Sll$d:, 1111:., 697 r 14 al al~ (quoting J),JJ!ltmJ. 4H U,S, II ,n9) 

http:tu<.'Ilti.tl
http:fom:m.1a
http:discrimination.41
http:pJaintilf.ld
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With respect to proof at this stage, tbe Court has required the mi. 

player to show job-relatedness by use of validation studies when the 
challenged practice is a scored test or requirement of a high schoo! 
diploma. n However. when the challenged practice involves otba ob. 
jecllve job criteria for professional or highly skil1~ jobs, lower COuni 

bave not insisted upon vaJidation studies to show the job-relatedness 
of the criteria. a Even so, the proor must consist of more than the 
condusory testimony of the defendant's employees.s.

Courts have analyzed cases involving discrimination on the basis 
of pRgnanq under both of the major title Vll theories of recOvery.~l 
Consistent with Equal Employment Opportunity Commission 

J. (EEOC) guidelines,s,", lower federal courts in the early 1970s found 

OM defendant film d¢II:IOOtIntt lhat I~ job rujlbl:lm\lmllw:l ". rnlJli!t$t li!lIiliolllhip to 1M 
¢IIIpWymtnl l!t qUeMiog,";; HII~iI:J, 691 F,ld "'I illS (,!ootiDll Kirby v. COI6ny F\mllw~ 61l 
EM 6%, ?OO-u,6 /8th Cu. I no)) t'A d!1.<:rimilll<tory nnpfoyme:nt pr.~~ ~«'justiied 
by mull..., box$il'll$!:nmldel'll!>om;'I1", uupklyer _I <krnotnIrillk lbat the~ i:i a'~ 
tle.:d , , , to r:wnIain that pacta: "). SH 11&0 a Sct!lfl &. P. Gltrn;.UoIAN (1d ed 1911~ 
tuprrJ not<! 19, ..t 1118. 

The II:l'idauiaty burden in lI'II: ~ pan of the d.fat(' impul 'I1IIlyol" n Vtmf t~ 
iI il in thll: KCORd pU' ol4i1.p1frate Ut:llmml pU:tul illlUllysh, Su, t!.g.• Willi,mt"!', ~ 
Springs School Di~t" 641 F14 US, S4l (10th Cif, 19111) ('111" II: dispara111: imp.l~t cue. uldih 
• di$pU!lte trfJltmwt ¢II$e. , ,.tiona. or lqitimlltl", "1II;ItKIilit"riminalnry mt.IIOlI i, I~ 
Tix pu...1icc m\l~t he ~tbJ. tM pUrp;!$!: «'mp(Uing/'). 

The qtlC$1iun Gf~helhtt llu: defendaot" Widen I!i a burull:n "rpeuulWWl ()r iunpl)" OIIt:rI 
prooucinll e><idtiice is open, Until I("!;CI'\lly, Ihe eoort t..d can the bllr\kll m p".slltii.:m upll'l 
the~. Se<" e.g., Maudy, 41:1: \.LS. at 42S (dcfmdant iliUM "m«t the wrdcn ofprovinl 
thAI jl$ I.tW arc- 'job-fela~' ,; fuMrd', 4n U.S &t 329 (dd~t mU$t "prov{el rha1 the 
<:h4lknSiW uqwmnrll\s art job reblcrl") HowHer, t~ Court's I"¢«nl plurality ~ o:n
"'Wi doublti 10 wlll',,- burd~1I future tkfmdanfll wi!ll;*rry~ or proi:luniM, W_~ 
11. Fon Worth B:o:tK .. TtuU, Un s. Ct. 2111. 2190 (1988) ('"fnhe ullim.ltt I».trdtllN provmJ 
t!l,al d"-t:rimin&lioo "'piM1 • proltcled pmlP bu been Olused by. soccilic I:tI'Iployn>dll pn<' 
tice nmains with tbi: plaintif al all iimes."~ 

U Griggl, '401 U,s. at 4) I (jub lequitur>n>IS lldopted "without mullingful ~Iudy oftbcit 
rrlat~ip 10 job.pnfOr"llUlllCt oI.bility"): M"II'Iy, 422 U.s.. al 42', '31.32 luuployu', ~ilid1' 
lion $u>dies I~uate IIIMfI <tK:lUurt:d tpiml guidt:liru'$ fot vahdatkm studia i"-uc4 b~ tlor 
Eq"wll F.mp!ayr=nl OppOn"",i,y Q.m""i:5$ion (EEOC/). SN /11so, J A. l..AIl5OJ'i" &: l- l,Auott. 
r~prrJ no«' lO,. at § n, 10. 14·5 IQ IU {issue of busir.C1S ne!:esMlY in Jesting ~fI~ tl~hI· 
5i~dy an inquiry whrther t~U h.~ be.en adeq!.I.Udy vwW;tW fur job-fdued~~ 

~3. su. ",$, H<II~im, 697 F.ld al lIH6 (validat,,,,, $1:00)' nat fe<jt.dt«! to}lww jPI>
~1aledlln$<.>f oo!l~ dq;m: 10 trttde (6Utn~ $Ilflllrvlsor Job>: Spurlock v. Ur.it~ AiflintS. f:K;.• 

415 F.2d 216. 218·19 {lOEb ar. 19n}~rtkt..d,,("S$ err r«julr~t of SOO RIght hoorsesl:ll>
liibed by SIoI.ti.\I""" lIhowint JPplic"'nll with hi,her !light houn mor~ likely to $lIccwi ill piloI 
tm,,!nl pr<!llrllm). 

$(, JJIII"killS. 697 Eld If S I~ ilrnglhy Ittlim<my by tompany perxmnd ~rnl"' "ht 
o;mlqe deane r~"'n:mrnt wu job·.rc:IUed ~~" lIo;<.'m«y). 

53. Wald, IUJI(wl(,.,;IJl¥.IJ"lIClw.. cflh'i! 1978 ht'gMI'KY DiM:ri",intJ1Nuo Amtlldmt!!1 /6 Til" 
Vll: }gnDri1tfl C~QIIQ'II"k1!t. }I AM. U.L REV. 5*H, S'S.91 (1982), 

56. 19 C,P.It. , 1604.10 (I<J1Jl EEOC ,lIi.:khlle& mued in 1911 dt<:bml tbal prq:aarKY 
..on*til\llc:l " ~ diability f(j( ..U employment pIItpQSC$. Afl~f CooJ:ttiS ~d~ 
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tbat employment discrimination on the basis of pregnancy constituted 
disparate treatment and wa.... prohibi1ed by title VIP7 However. in 
1976 the Supreme Court applied the disparate impact theory in Gen
eral Elecm'c ComfXlny v. Gilbert~' to uphold an employer's disabi1ity 
'bendits plan which excluded pregnancy bu1 paid benefits for other 
nonoccupational disabilities. The Court held that pregnancy-based 
differentiation was not sex discrimination becauSC' it produced catego
ries of pregnant and nonpregnant persons. The nonpregnant category 
included both men and women.S9 Analyzing 1he chanengetl policy as 
a faciaUy neutral one, the Court found that the female plaintiff" had 
not shown' the gender-based effects necessary to make out a prima 
facie case under the dispatate treatment theory.toO 

ln response to the Court's decision (n Gilben, Congress passed 
the Pregnancy Discrimination Act of 1918 (PDAV" The PDA 
amended title vn to specifically include pregn$.ncy discrhninatlon in 
the definition of discrimination on the basis of sex.&J The House La
bor and Edncation Committee specifically approved the EEOC guide
lines, which the majority of tbe Court had rejected.!» The Commiuee 
Slated that the Act clatifted Congress' original intent "to ensure that 
working women are protected against all forms of employment dis-. 

P.rc:gt1a""y DUcnnlwllon Act., the EEOC ~lIed Mil' :gIDdetill1;$ which Ife .a:lmo!\l kltuliCIIll~ 
thc: t:Illtu tmC'i" 29 C,F.R, § 1604.10 (l986) providl:'$, ~n pW". Ihl.l D wrilt~n Of unwriHen 
oemployrmnl poIky Of pn.clice whim udwld applicants becall1iCof pugMney is a priln4 faoie 
~iotation Qf titi, VII. FUl1hennQl"c, \fu.1IbiJily insurance, sid: i;$\>¢,.IM~e dllflltKm, _torily, 
UId rrinnAttlmnl mIlS! apply tn ~gn"'lW)' on Ihe !:ame lmm! u they art' appliro 10 otb<t 
~lilijH. 

S7. Sa:htetn (edud disllict cOllrh and XYnll"coiknol.;ourn of lippoah: had rendered.:k/;:~ 
~ prohibit!nll dl$crimiMtioo ill ~mploymml bnIn.I en l'uttwtC)' befOl"C: 1916. RR, R[r, 
No. 94., 9~b C(lng., 1d b, 2, 1l'I'T!'illnJ in 1911 US. COOt; CONG. .t hOMIN Nllws 4149. 
4'50 [berd!U!ier HOO$[ REf'Oltl~ 

$8. 429 U.s, IH (1916). 

Sq. 14 "'t 1)3·}4, 


60. JII at 131, 
61. HOUSE REPOJ:T, 111pTil nele $1, at 2·', "priMta i# 1911 U.s CODE em.a. '* AuuIN. 

NlaW$ '1 41!>(.HJ. 
~2. The PrqnsIK:Y Di1<'riminalian A!OI, 1'111>. t. Nil. (jS·~~, f I, 9l Stat. 2016 (1971} 

(~iJkd at 42 U.S C § lOOJ,e{lo.) (1982)) {heui!U!ier POAl 
The PDA p«t",d¢1' 
The 1:,.,,1 "I::oc:CfIUK of so" IIr "on the wi. of ~." include, bllt lin, no( llmitoed la,
be,:,,_ of Of on tlx basis of \)ftg1ltn<:y. childbirth, Of r~lilltw mcdiu.l conditions: 
&11<.1 _(1\ ",rrtICled by I'tq:rnI"..,y, ci:lildbinh, ~ rdatcl rrn:dical cC>!!dltiQrn ~b3!l be
If~flld lin' $\Ime for .11 .,mpkrytMnt.rt'I~ted p"rp(J~u, im:llldina re«ip:t of beneftU 
UndO' fringe bm!fit prnatltml, u adw: person5 001 1>1) a'«ltd but similar In thcir 
ability or in&bilily in wnrlo. . , _ . 

63-. Houst: RCW»;l", 'lIpl'll ...ate S1, at l., rtP/fllM ill 191& U.S. Conr. COt-lG• .t AnMl", • 
N!;ws fit 4750, 

http:41!>(.HJ
http:women.S9
http:fe<jt.dt


421 426 UALR LAW JOURNAl. [Vol. I L4!l 

.. -crimination based on sell,"601 Congress' original intent was also to 
!.'.,: prevent discrimination against women in employment "based on ster
" eotyped characterizations of the sexes. "6~ 

,~, . 
AIter (',.ongress passed thePDA. the Supreme Court held the Act 

"made dear that, for all Ti.tle VII purposes, discrimination based on a 
woman's pregnancy is,. on its face, discrimination because of her 
sex."1>6 Because discrimination on the basis of pregnancy is now facia! 
discrimination, the burden of proof shifts to the employer to show 
that such discrimination is justified as a bfoq in the circumstances of 
the particular employment at lssue!"7 Since passage of the PDA, 
courts have considered nonpre,gnancy as, a bfoq in the circumstances 
of the employmenl of airline Hight attendruUIl and of workers in envi
ronments which may be hazardous to fetuses. In both circumstances. 
employers seek 10 justify e"dusion of pregnant workers on the basis of 
safety concerns. 

In Levin v; Delta Air l.lnes, Inc." the United States Court of Ap
peals for the Fifth Circuit found that concerns for pa'S.Senger safety in 
emergency situations justified the exclusion of pregnant workerS from 
the Job of ftight attendant. The court held that a discriminatory pol· 
icy must address the essence of an employer's business to' be justified 
as a hfoq.6? It found that passenger safety w))s the essence of the de
fendant ))jrline's business because of its commitment I(J safety,70 Tes
timony of medical experts established that pregnant women are 
subject to pregnaflcy·reJated aUments which can render them unabk 
to perfonn routine safety duties in emergencies. 71 The court acknowl· 
edged that many pregnant women do not sutTer such disabilitie<s. 
Nevertheless. it found that tbe impossibility of predicting which wo
men will suffer pregnancy·related disabilities and the magnitude of 

64. Ill. at 3, repriflffid In 1'11& U.s. COOk CON(;. &. AMliN, Nr~!U HSL 
65. Phillil'" " Martin Mallett. Crup.• 400 US, 5-!2, 545, $46 11,3 {1911} {Manbal!, J.• 

oonl:l'rfln,l (q~'ctml EF.OC GUllklinc: om. codilied at 2.9 C.F.R, Ilbl)4,l(e)(l)(il) {l9ISj} 
66. Newpon News Sllipblri1dinj:. Dry Deck <». v. EEOC, 4&2. U S 669, 6!14 (1983). 
61. I 1\. f...USON & 1# LARSON, u.p.m IIol~ ·0. 41 3-n. . 
6$. U.,j" v. Della Air t.u~ Inc., 1J1) F.2d 9'U (1984). Sec ul$O lutri$ll ~. f'1Ie A"",, 

World A1I:W>l'~ Inc" 419 F.ld 67Q, 611 (1930) (findi!!j: that, fi"ler Cci1l8f($S p:med PDA. 
MilK poli')' en:fllding ~1It _<m from tlilb~ aUtndanl work w'" justilied It! a bfOC! 
becaU!;e of the ~r;tub"t tafety Ii~k to fJIllMW¥n}. 

69, Lnin. 7.lO F,ld.t 991. 

7U Id..at 999. 

11. 14. i111991. Oefendant's; medical «perfs te:;;jj~td Ihat piI'tlllanl wmnrn an ubjeoE:l1 

spootan~ .bortioo. nlUllell. and fatigue. Pl:aiillilf'$ uperts did not dispu!t dul'! thi:M" $II· 
mrnts eou.ld im~r lbe mlily ofl pregnant atkndanl10 pmotm uft'ly duti..:. bUl.afg,1t(I !ItI-t 
the lik~tihood (1(. P"'gnant ftipt auc:ndant bein.llleapacitau.i aI: ~h<l ~amc lime that.II l'Illd 
,1I'Il~'Y occlllrW _ mlini!eJimal!y $mall. lot 
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the ri"k to passengers justjJied excluding all pregnant attendants from 
flight duties.n 

Employers have also advanced concerns for the !lafety of the un~ 
born child of pregnant workers as justiftC""<ltlon for excluding pregnant 
emp10yees from certain jobs. 71 The United States Court of Appeals 
for the Eleventh Circuit set out a framework for analys.is of fetal pro
tection cases in Hayes v. Shelby Memorial Haspital. 1" The court be
gan t15 analysis by establishing a rebuttable presumption that fetal 
prolection policies. which apply only to women are facially discrimi
natory,1~ To rebut lhe presl1mptioll, the court required that a defend
ant must produce objective scientific evidence supported by opinion 
evidence of experts in the relevant scientific fields to prove there is a 
substantial risk of harm to the fetus. 76 If the defendant does not rebut 
the presumplion of facial discriminalion. its only defense is a bfoq. 
The court held that tbere is no defense to ;Jl facially discriminatory 
fetal projection policy "unless the employer shows a direct relation
ship between the policy and the actual ability of a pregnant or fertile 
female to perform her job,"11 

When an employer discriminates against a female employee be
cause she is unmarried as well as pregnant, the analysis remains the 
same. Although title VU does oat prohibit discrimination on the ba
sis of marital status, when (nanlal statuS is combined with pregnancy 

n Jri. It 99S. 
IT Su. t.g.• Wright v, Olill Corp" 691 P.l.! 1111 (41h Cir. 1982); Z\l,",8 ~, Kkbcrg 

CQunt~ H;:np.. &91 F.2d 986 {51b Cir. 1911.2), 
14. 116 F,2d 1$43 {Sib Cir. 19&4)_ !kj> I1fso EEOC Compljanc~ Manllal (CCH} 1 4318 

(01::1, 1, 1988) ('lctling. (oul! an &l1l1lylfcal fr~meww~ based 011 Ha~f ..~d Wrig-'lt ror deJumin, 
ins: when t'"(thmoaary fetal protection po:tlfcies 'l'iolak lilk VII). 

15. fd. &t U48, 
76, Jd. Iflhrdefemhmt uui~ the tlueshok:llmnkn ofprm1ng ~;J1l!1Ica:>1 risk cfhJ.nn [0 

lhe fttlls. II mUM: tllen rro~e,;tho ",itll1iCoeIllm.: ~"idtllCe, (hat the ril;k dO<:!; nut also ~rply 10 
the oft'spri", of malt emplO)'<:cs. Wh"" IICienttlk: eYidehi:f: Wt",..rnius d,,, fi~k to ItI¢II does nQ1I 

e.;i~. an employer may .....~ 0) i"i!llb1e )XII;I:)' Ilitne.l "Diy ill1iVmU~D, Jd. III l5-!flc49. 
A W~udaot....tUch ,uccmfuJlr .~b"'H Ill! illitilltl ,,""""mpt!<m "rf;l(ial ducrinllnatioo has, 

iH df«I, plU'flm it~ fetal pr<)t«tion polky iii "",,1<111 bee,.""" it jlwl..;h equally til<: (dfbprin. of 
both men lI11d ..orrum o:mpJo)'«:lI H_.....,•• the polICy IrM a d"'Pllfile impact em 1ilIfl1'l1n1 be
,~alll\e itll/fr;;:ts only lhem. Thefefore, the pI:&intllf 1I"",.an aUi«m.lllie prim. flci<- uS<" of <llipa. 
rate imflllCl f<1f whkh the defcndllol is ell,ltlf'd 1ft .~ a "usin~ 1UT¢!i~lty ddl"fn.e. URIkr 
tradillon.! tide VIJ analym. thr «nplo)'er tr.usl ~ 'bu1.inl:$li O",,,,,,,,,(ly hj mOW'lnS 11$ portey 
i.\ rd..ted to jc.b pt'riornu.!KC, Ikcauw 11 ft'lal prille<:liun. polICy has <lothiug 1.0 do with Job 
l~rfo.rna:ncc, tile empioyer in tu<h a calle .,,,mld ont be :w!~ !O lu"ke the r-equited showi!!&
Fo; publie poIicV reas<m$. (hi: Hll"j/lt romt ht14 that emp\oyWl'u felal pf(}lrctlo:m ca5a ",111 ~ 
ll!owed the ~nec~1oily dtfell.." lis dd":~ \, alltomatie in \uch a situalion OO;lme th~ 
tmploYf!!: has 31rooy p!oved, 1.0 «,bUI Iht p!"¢!illmptioo of facial l.h!KrimillatOOQ. Hmt hi poIi::y 
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as the basis for the discrimination. courts have held that the combina
., tion violates title VII, n Unwed pregnancy has been the basis. for dis

,'f. crimination in severa! cases involving teachers or counselors.'" Two, i 
of these cas.es involved public school defendants and were, therefore. 
decided under the Cons(i11,1tion,~ In these cases, the schools offered 
role modeling as justification for their discriminatory actions against 
the unmarried pregnant teachers,$! The courts rejected the toll: 

model defense under equal protection analysis,n 
In a third pubUc school case, Ponton y. Newport News School ., Board,n the plaintiff teacher brought her case under title VIi, as wdI .. 	 as the Conslilutlon. The defendant had forced tbe plaintiff to takto 

leave after it learned she was pregnant but unmarried. It did not hold 
her position for her, but anowed her to return two yean later when 
anuther position for which she was qualified became available." The 
court arst decided the plaintiff's constitutional claim. weigbing her 
fight to privacy against the public employer's asserted interest in 
"protecting schoolchildren from exposure to a single, pregnant 
teacher.'''.s Without referring to any evidence presented. the court 
found that students' knowledge that plaintiif was unmarried would 
have "a fairly minimal impact on them."16 The court further found 

78. SN. ...", flrom. v, M.rtin SwHIl Co., 'SO F.ld 36( (6th Cit.). (en. Ullitri • .e31 u.s. 
917 (1911) (elecul;~1' M'Cftlllry demoted 10. ekrieal politioo ~ nf her ouI4·~ 
pnvta",y, ~ _ df\!oell~l'Iy disch.lrp:! GIl tbe bui. of a clu~'fi...tiIm whio;b h.d 00 ~ 
Rhtio.1rubip tn bw.inm "~Iy); Doe v. ~Ihic Hosp. )JJ F. Supp. 1351 (D. K_ 
1911) ~ unwed Fln&ttq did not ad...~y :llfc;t her job ~rfo~ ~I'il.ll b!lli· 
nen ~ W't1ri:u'l!'usch.lrse for her failll«t 10 notify lbe m1p1oyu of ber condition vidal"" 
title VII). 

1St A~ry~. ~ City Bel. of Ed~ .• 614 F.2U J37 (5th Cir. 1982); A~' 
Orew MUll:. S¢ptmte Sdw:I!:\t Din., m F.J4 (ill {5th dr. 191$); f><m.totI ,. N~ ~..., 
5(hooi ad., 01 f. Slipp. 1056 fE.D. Va, I~U). 

ga. AwIY, 614 F.ld ))1; lb,dfUiS, $O:i F.2d 611, 
SL AW1)I,6'14 F.U at 1<11; A~" ,;); f'.2d II 614, 
82, "'wl)'. 614 f,U II .HI (.iMM'tn1 mk modtl ddenu ~~ right!; u"<lI'tt:qa.I~' 

tion da_ of rout'li!t!llth amendment for 1M l4<:l:I¢ ~., tht IIOUtt ujedfli tbt: ~)II 
And_Ji And~Wf, .sm F.ld It 616 Iquolia. A~ '<. OttW M\<fI, Sepi:nte School 1»>1.• 
311 F. Supp. n, H (191))) (rw nwdel def~ ~ rqc&I prQ(<<lion cbuw: of !hi:: four, 
leenth ammdmmt ~ "tht hkdihood of it\fentd !eamina I~I UllWed pm'lIlbood is IIl* 
ourily JOCd or ~hy. i1 highfy imPfObolhk. if not ~~-l, 

&:l.. 631 F. Svpp. t~(itE.O. Va. 1986), 
M. Id at IO~9-60. Ma~ puJfW\' ~~ft' Ji"~lIlhe optioo of laUn•• dir.a.bilitJ 
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pWI'lfUf tlcclM U\' UU: pa!(nlal la~ nthet- tban dhabitH), ~~, Jd. at 1060, H~cnr,. tb< 
aKIn r"UDd lilt p<~ ofliu: t'¥idrnot ~ed d\~ W," f'of"«d III Ialre lnl~ 
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there was no danger that the piaintiff's single" pregnant status could 
be perceived as repres~nting the sehool board's advocacy of unwed 
pregnancyY Henee. the court held that the school district violated 
plaintiff's right to privacy when it forced her to take leave because the 
state interest asserted did not outweigh her constitutional right of 
pnvacy.n 

As for her title VU claim, the court found the pJaintiff had 
. proved a prima fade case of se;\ discrimination by showing she was 

forced to take leave because she was pregnant" The court found the 
defendanl had forced the plallltUfto take leave early in her pregnancy 
because it was concerned thaI her teaching while she was pregnant 
and unmarried "would have been a bad moral example for her stu· 
dents."9() The court poiuted out that. ill deciding the constitutional 
claim, it had aJre.dy discussed why 1his was not a legitimate con~ 
cern.1I1 The rour! Ihen held that, because the discrimination was 
based upon pregnancy and It constitutionally protected right, it vio~ 
lated title VU.91 

The courts have decided. under title VB, only two cases involv. 
·iug discriminatiOil by private educational institutions on the basis of 
unwed pregnal)cy. Tbe lirst such case was !Jolter ". Wahlert High 
School, ')1 in which a Cathol.ie school refused to renew the contract of 
an unmarried English teacher after she became pregnant, The de
fendant moved for summary judgment or dismissal on two grounds, 
one of which was its right under section 2OI'X'Ic:-2(e)(2) of title VII to 
impose upon its teachers a code of moral ronduct consistent witb ree· 
ognized moral precepts of the Catholic church,'N The court acknowJ~ 
edged that a religious employer bas such a right as a bfoq defense fOf 

religious discrimination.9 
' However. if it imposes the moral code 

upon one sex only, it violates title VII on the basis of sex discrimina~ 
tion,'lIt. The court found that the de(endallt's'oomenlions concerning a 
hfoq defense did not relate to plaintiff's failure to state or SUPI)OJ1 a 
seA discrimination claim. but to the parties' respective burdens of 

37. Iii. 

U, ]d. 


aq. Id. al 1061. 
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92. Id. 
9}. 4Kl F, :Kipp. ?t.6 iN.O. 1o..... 198(1). 
94. 41 U.S,C. § ZO»e.)lf~2) (1932) I'rovicks tint it is not unb,.,fu\ disl:rimill.tiwt for a 
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proof under disparate treatment analysis.9J The plaintiff submitted an 
-. . affidavit asserting tbat other employees, known 10 have violated the

''-(,. 
"C, 	 defendant's moral code by engaging in premarital sex, were not dis

charged.·' Her affidavit created 8 question of fact concerning tile cru. 
cial issue- of whether tbe defendant's reiigious bfoq was a pt"etexl (or 
sex discrimination. Therefore, the court denied the defendant's m0
tion for dismissal or summary judgment,'" 

The- second case involving a private institution defendant and 
discrimination on the ba.'1is of unwed pregnancy is Harvey y. Yot.tng 
Women's ChrisJiJJn Association, w.u In Harvey, the single female plain. 
tiff' was a program director who developed and implemented various, 
l'rogl1lnlS among teenage girls in a community-based project aW;!IY 
from the defendant's facility.101 When hired. she signed an agreement 
tbat she would uphold the defendant's Christian principJes and phi
losophy. HU Arter learning that she wa§ pregnant out of Wedlock, the 
plaintiff met with her supervisor to discuss the maHer. She told bt'r 
supervisor tbat she could offer h~lf in her unmarried, pregnant con
dition as a role model of an'altmlative lifestyle. un After this discus
sion, the derendant asked her to resign.IOoo 

The court found the plaintiff had proved a prima facie case of &eX 
discrimination by her testimony· that she was discharged because of 
pregnancy.llll However, the testimony of three of defendant's officials 
established thai she was discharged because of her expressed intent to 
represent to the teenagers, with whom she worked, a lifestyle that \\'"35 

contrary to the defendant's principles and, therefore, violated her hir
ing 'greement. 11)6 Thus. the defendant rebutted plaintiff's prima faci~ 
case by showins it had a legitimate, nondiscriminatory reason for di§
charging her. un Finally, the court found that the plaintiff had not 
met her burden of proving that the defendant's reasons (or discbarg
ing her were a pretext. 1011 

Ai the trial level of the present case, Chambel"$ 1'. Omaha Girls 
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Club, Inc,,!()9 the district court relied upon Harvey in finding that the' 
()GC had shown 'its role model rule was a business necessity under 
the disparate impact theory. 1 to The court found that teenage pregw 
nancy was contrary to the OOC's purpose of providing young girls 
with "ellposure to the greatest number ofavailable positive options in 
life,"ltl It found that OGC had established ils honest belief that al:
lowing single pregnant staff members to work with its members would 
convey the impresston that it appro",-ed of teenage pregnancy,ll! 

The district court also analyzed the case under the disparate 
treatment thcory. III It found the defendant had articulated a legiti~ 
mate. nondiscriminatory reason for its role model rule, attempting to 
discourage teenage pregnancy. 11-4 The court's conclusions were based 
upon numerous preliminary findings or fact m These findings in
cluded: I) the ooe was engaged in a program of pregnancy preven
tion for at least five years; 2) the rule was adopted aner two single 
staff members beeame pregnanl; 3) two club members reacted to the 
pregnancies: and 4) the plaintiff was fired only because she was preg~ 
nant, 116 The court also noted the conHieting evidence of the parties' 
expert witnes!.eS, The plaintiff's expert testified that economlc factors 
are the primary reason for teenage pregnancy and onty education can 
resolve the problem. The defendant's e.\perl agreed, but, testified that 
in her opinion. role modeling could be another way to attack the 
problem. tl1 

The United States Court of Appeals for the Eighth Circuit re
vieWed the lower coun's business necessity determination under Ihe 
clearJy erroneous standard of review,lH In so doing, it quoted the 
lower court's findings of fact regarding business necessity. It also 
noted that the lower court had relied upon the defendant's expert tes~ 
timon)' '"w the trlfect that the rote model rule could be helpful in 
preventing teenage pregnancy, "119 

Chambers argued that the district court's business necessity find· 
ing was clearly erroneous because the role model rule was bas.ed solely 

109. 629 F. Supp. 91~ (0, Nm 1986), ajJ'd. R34 F:W m {8th Cir. 198n 
110 62~ F. Stipp. tt 950. 
III. !d. 
tl2. Id. 

llj,. fd. at 944-48.. 
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sn 'lIpltl note 15. 

http:witnes!.eS
http:19$Q..SI
http:analysis.9J


433 432 UALR LAW JOURNAL (Vol. 11,417 

on OOC's speculation and had not been validated by any s:tudi~ 
showing its relationsbip to the purpose of preventing teenage

<', pregnancies. In response, the court stated that validation studies are 
nOl required to mainlain Ii succcessful business necessity defense.Ito 

Chambers also argued that the lower COllrt's conclusion that 
there were no less discriminatory alternatives was clearly erroneous. 
The appeals court disagreed. noling that a leave for the purpose of 
keeping Chambers out of contact with members while she Was visibly 
pregnant would be much longer than the OGC's customary leaves or 
up to six weeks. m 

The United Stales Court of Appeals for the Eighth Circuit nel.l 
reviewed the lower court's findings under the disparate treatmMt/ 
bfoq lheary. The court reasoned that. if the same standard, "manifest 
relationsbip,"m applied to both the business necessity and bfoq dr
fenses. then the lower court's findings with respect to one wQuld apply 
to the other, Ha\'ing already concluded that the finding of business 
necessity was not clearly erroneous. the CQurt felt compelled to bold 
that the rore model rule was also a bfoq,ItJ 

Judge McMillian dissented. 11• pointing out that the district court 
and the majority accepted, without any supporting empirical evi
dence, the defendanl's assumption that the l'teSence of unwed pre&' 
pant instructors was related to teenage pregnancies. m The dissenl 
supported its posilion by eifing three public school cases rejecting the 
role model defense as specuJative.llfi Finally. the dissent argued that, 

120, ld. (citinS H.""liins ~ AnMI>=-fjU5cl!, Jnc > ~7 F.2d 810, 3!S-161~lb (.:iT, 19S1). 
121. Jd. II 7C), 


tn JtL al 7().f, 


I2j, /d. It 1()01;~. 


124. 14 II 1(».Q9 {McMillian, J. ~hq, 


12'. The dlJJol;nl p(llnI1ild QU'I that t~ ~ ocurt relied upon "<;tmhIlMble ~ 

fncldtnll" to wppo;n1 tbe ftlk. It! at 107. 

'ThIt 4auii;t «Iurt had Ibund tb,u, 

The ruk wu d$O Ildopccd in ~ 10 th~ n::acta. of a fuurtem yeor otd Gills 
Cll.!b merom (Shri.Ia Bro-..'n.1Ulint that $hlt' lli'lIl'Ittd 10 h,,~ .. !:t&by &s C'Ulr '" MM
chne (MeI&n", WrU'f baby) IIl'Id that shortly tbuttfter M", B~ did becomt cr.... 
mnI. And, tbe Nk .... MopItd in n:spoo5it «> Ill\; ruction d srwtl=-m~. S~ 
Milkf. who ~ upid .!wI she teamed.,r Ms. Prk...'. prqmm'y. •. 

Chambtn, 619 F. Sapp. u 9-4S. 
Chamt.N !rbull~ IMw incidenu ",ilb Ihe test"""'!!1 vi Sheila Brown 1m! ba mOIiId 

tb&I Sbeill't pr~ ueidentally ft$ulted (rom n'b.tioru "II'rtb I=- st<:>Idy boyfriend and ': 
alloJe1h¢f lUIintmded. fbicf f(lL Apptllanu at i. Cham~''$ Y. 0mW Oirb Club, ,'" f. 
697 (4th Cir. 1981) (1'ko 36-1447). . 

lUi. Ck"'~I:J, 1)4 Eld., 10148 (citin, Avet)' ~. lWmtwOCld at)' Bit of £400., 61~ 
F.24 Jl1 (Sib Cit. 1982): Andttwt Y. Orlrw MIlD. Sep&u.1e Schiio:il Di!lt,. 'S01 F.ld 611 {,Ih dr· 
191'r. PonlOtl~. NfWpon NtwS Sdtoof Bd" 632 p, Supp.. 1056 fE-D. Va. 1986,). 
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even if OOC had proved a defense, it still could not prevail because 
Chambers had shown there was a less discriminatory alternative. The 
OGe's personnel policy provided pregnancy and illness leaves up to 
six weeks and longer leaves upon approval of the board,ll1 

The same judge dissented. along with two others, from the denjal 
of Chambers' request for a rehearing en banco m They emphasized 
that the bfoq defense should be limited to the pregnant worker's ahil· 
ity to. perfomi the dUlies of her job. Itl' Otberwise. there is no way to 
insure that pregnant workers will be treated Ihe same as other em
ployees "not so affected but similar in their ability or inability to 
work."!)(t . 

The Chambers decision illustrates the need for clear guidelines 
for tbe application of the supposedly narrow bfoq defense to claims of 
sex discriminatio.n. Despite the fact that Congress has clearly stated 
that title VII prohibits discrimination on the basis of pregnancy,lH 
tbe court found that rote modeling justifies firing an unwed pregnant 
worker, This finding was based on nothing more than the defendant's 
beliefs. the unsupported opinion of the defendant's expert, and two 
anecdotes, m The Supreme Court set the precedent for such a result 
when it sought 10 narrow the application of the bfoq defense by the 
circumSlances of tbe emplnyment rather than adbering to the lowel' 
courts' requirement of a factual basis showing that SUbstanfiall)l all 
women are unable to perform the work at issue. UJ The "circum
stance" standard allows the exclusion of women from employment on 
the basis of stereotypes about them. The experts' opinions in 
DoriJ(1n;i I,W were based upon the unsupported assumption that women 
are more vulnerable to sexual assau1t than men, m Whether or nol 
the court acknowledges it, implicit in the roJe modeJing bfoq is the 
assumption that unwed pregnant women are immoral-ull As long as 
the courts are willing to base decisions on unsupported opinions. Con
gress' intent that women not be excluded from employrmnt on the 
basis of stereotypes about tbem wili be thwarted. 117 To avoid this 

121. CMm~rs, U4 F.2d &l 7Og..()9. 
In Cbambtn >', Omaha Gim ClIl!!. 840F,2d 58] (bh Cit. j911~,(t...y, CJ.. ~vnting), 
U9. Jd.•1 ~lj.&6. 
00. ld. •1 586. 

Dl. $.or flqAI'V ~61~S -.mI acrompiUlyinc tlt'~t, 


02. SNlllpn1 ootes 112, 119, 12~ and acccropanyini '(~t, 

13), SU 1"1'''' not( 3() :lad iICI!OO>pI.nying It&t. 


134, l)qiJwrrJ, 411 U.$, m. 316 (l911). 

I)). SU Noi:e, a;m: M/( 30, III l~ n.229. 

136. Su Jrtpr>1 lell KroIllp.tnY1rlS twtcs ro.9J. 
Ill, Su JIIPnl' IUt aeeompany,ns nole {is. 
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result. courts should require demonstrable proof of the justiflcalion 
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, .
.' for sex discrimination. Ut Otherwise, it is time for Congress to furth.er 

,:,', clarify that discrimination on (he ~sis or sex includes unmarried as 
;',' wen as married women. 

Judith Elane 

--------------~--------------.Ill. Sa flilJII'Il nott 14 and ac;rompanyinS tUI. 
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BARGAINING WITH BAD GUYS, IS THE 
GOVERNMENT BOUND TO FULFILL PROMISES 
MADE TO SECURE THE RELEASE OF HOSTAGES? 

David McCard· 

I. INTRODUCTION 

CUBAN INMATES IN WUISlANA 

FREE ALL 26 HOSTAGES 


Oakdale. La.• Nov. 29-Cub.an inmates. today rel~ 26 bos~ 
tagtS they had beld for eight days in the Federal dd~tion «:nler 
here.... 

A few minutes ann 1bt: hostages walked out of the facilil), 
into the a.rrns of their colleagues, a negoliator for the Oovt:tnmtnt. 
four detainees and three witnesses signm a formal settlement. end
ing what was believed to be lbc second-Iongesl pri$On siege in the 
CQllnlry's history. 

Under the accord, the Government agreed nOI to resl:ind pa. 
role decisions il had 1l1ready made for Cuban detainees with fami
Iks or sponSOl'$ in this country, 1be Government also '8reed. as it 
had done before, to grant the detainees individual hearings .... 

1.0. Williams, the chief Government negotiator. said there 
would be no reprisals against the 1.000 detainCd-. He said the)' 

'" ~k I'rofe!illOC of U1l', Doike Law S<;boot J.D. Uarv.r>1 UlW School, 1918; 
B.A., Uhnoit WIHiI~ Uni~tt1ity, 191$. 

Thl> ell/hot tbanh Ilk r~"h auUtarll, PtmeLt h'aer end hit leeftttry. Karla 
W""lbt.tg. (or tbcir inyah....bk lISI;ltlanoc.. The author lho thlnb atlOfnry Giry lchwof 
th~ Aclant, Uipl Aid SOcitMy,.oo s.uruney Micltlel C. CUrn\O.dl of the 1'useaiooY, Alabama. 
Publie lkfendtr"t Oftio:t, f« thtlr Iii"" a.ui~hln""-
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DISCRIMINATION LAW-IMPERMISSIBLE USE OF THE BUSINESS 

NECFSSlTY DEfENSE AND THE BONA FlOE OcCUPATIONAL 

QUAUFICAT10N 

Il'..ROOUCTION 

Title VII of the Civil Rights Act of 1%41 p!ohibi:t~ employment 
discrimination based upon race, oolor, religion, sex, prcsnancy. or na· 
tiQrmJ origin.1 Although the statute does tlOl define discrimination,) 

1. 	 COIli«'"......,1.!'d the Civil It",," Att. Pub. L Nu. ".)$2, U 70].116., 7& 51111. 
141. 2H-66 (cmifu,duammd...J 11142 U,S.C, U:woo.: to ~n (19$1&: Supt:!. 1181)}. 
in rnpOIl!lt IU In'a" two blllldmJ yars of opprmicn .nd d~",kw1 directed 111"'1'(4 
miMJriti<$.in gent'r.li and ~b in pe.rtkll.br . .itt Vus, Titlt JIll· UgislDJiw Hirt()ry. 7 
RC.lsflllS, & COMM. L REV. OJ (1m), Elrly~tt'l had beenlJ)'in$III1'l'l'~rully 
IV ~ tw empluymrnl pJKti«: {F£I» kgi~laliott linc¢ tbe- 1'940-',. Jd. IH 4;1. FUully, ill 
11"'0 tneSS3p:$ 10 (;o(Igr=. Pus_I Kennedy utgtd ~~ rdid and SlIpported fEP 
ltgWatiot!.. 109 CoNl'J. REe. 11,174. 11,118 (l%3). The Civil Rith!;$ bitl, "H.R. n~2. >l>as 
introduced in tM ~ .•. Ihlt day after the P,Wdent submmtd hl:l .•• mauge." ...us. 
suprtI, at 434. The bill W!:nt through & suid ¢f Itnt:lldnmlll,. .W~ dl'oru to pmlpo:nt 
iu Cru.W.\¢fIlUOIl In the H~ and • fQ"<~ day d~11 ifl tb;e St:mill: on whtt!her il 
~h"..1d bf, coosid~,<:d. ld, al 443-40(, Aner II j'lIfotr&Ckd dcllrIlI: 1111. 11K Menu and II ~OI~ 
with .""''1' 1q:is!"'QI" pl"t$tnl, Titl~ VII wiU pu.~ on July 1. 1964-. 110 CONn. RIOC, 1~.891 
(1964). F<>r II list IIJf Iu:&.in,s lind rQX»'tJ in w),kh FE.P ~tiiHl was lil:>u"," a-nd &hal.:,. 
prim 10 1%4. !!<!I! V""". 11'Pro, &1 431 fll, 5<of'lIlS() H.R, Rt;!', No 914, Ulh Ccmll. hI 
"""". 16-18, nprilt(Ri in 1%4 U.S. CoPt: <:~ &: AOMII\', NEW' 2:U5. un (Hsli"l d"les 
of d¥i] rights hl'llriflgs Wou SubeQmrniu« N" "of !he Commilt« (m the< Judiciary. 
H~ of R!:pr~t.!i...es). 

2. Titk VII provides thaI' 

It shal! l>e an unlawful emiWyl'l">tfll pr(Klklt {Ol -n emplQ)'tr 
(l} t~{ail 01' ref_ t~ h~rf Q>" todischar~ lny individlllil, Mothuwi!le to di«lim, 

Inate Hgalmt IflY individual wili1 ~t~ hl1 eompmutioo, letIUII, I:t,mti· 
tiolls, or prh-iltgcs, of emplO)'mtlll. ~U1t of lucn illdi~idlllir$ !'Jet. culm, 
rdil!;lOIl, ~~, tIf national origin:-or 

(1) 	I¢ LImit, 1It1!Tq&1¢, '" dlui(y his emlllfl~ or .ppiictnl$ rOt employmelll in 
*»y way which .....:m.kj ~iw: Of tern:! to .~ tn, individual of employ· 
:mfMlt t:oppcr1vII'lies ur othtcwise wven.tly alftd IIi! lUtll' as an tmpley«. 
becall~ of sud! illdjvldu.d·~ <""'Ir. «Ilor. religion, M'~ 01 lla,ioll&1 arlgin, 

42 U.S,C. ~ lOOOe·'{t.} 11<:(111), NOIwillnt.ndiq that f'plicit indlcion 1nWn8 the .:1<1,,,= 
d pNlech:d lnd;"id1$lb, w(lft><"'n cOfuinuod to b; ;-_posed to di~m.i:\2ti..n thai W3.$ ba>ed 
..."",,, Jlr~gn:mcy. COfl~lly, Coll.rou ~fti 1m: Prtll'll'l'l(")' OiYriminalittn A"I 
(Pf)A) ;mulldlllClll IV TilI;- VU which ("Jlf1!dtd lit< ti~l nf rrotKled ("~ [0 i ... .1",k 
pregnam ".~n. Pr~~nancy DUcrimimltioll At!, Pvt> L. No. <:15 SS5 t I, '01 SIHI. 1016 
(1978) (codifu:d 11' 41 U.S.<':' '2~l;, {1981}), The rOA p1mides in fIC".[i...."1 p3r1 1",*1: 

The term$ "1)eC;<lI~ 01 MrA" Qr""on lrn: btik ot ""'A~ i!>Chlde. bul arr nollimiled 
to, b«::3u~ of or <in [be wit; or pre:aI'\llIlrC~'. childbinh, nr rcl4«d mclol ('(lnd,· 
nOll~; and '.o.(\m", "a«!(d by pregnjtnc,. {lIiklhiflh, IIf re13ted m«bca! ronditio"~ 

'" 
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the courts ha~ developed two distinct tbeories of liability, A Tide 
VII plaintiff may aUege either one of these tWO theories, The ellSter to 
prove is disparate treatment, or intentional diS(:nmination, which has 
three forms, The first is :straight forward. facial discrimination, which 
will be called overt disp.-trate treatment,· A plaintiff must simply show 
that an employment policy openly discriminates against a protected 
class and Ihat he or she is a member (If that class, 

The second and third forms ofdisparate treatment are dose})' re
lated, They are more subtle and slightly mo~ complicated to prove 
because they are covert. To prove the seCond (onn, the platutiff eslail
li..hes prima racie discrimination by showing (I) that he Of she belongs 
to a protet..1:ed group, (2) that he or she applied for and was qualified 
for a job, but was rejected, and (3) that the employer oontinued to 
search fQf applicants. This creates a presumption of unlawful discrim· 
ination. The burden of proof shins to the employer to articulate a 
nondiscriminalory reason for the rejection. Finally, the plaintiff may 
..Hempt to, prove that the proffered reason:> are not the true !casons for 
his or her rejeclion If the plaintiff succeeds. he or she hajj; PHWed 
intmtional discrimination or covert disparate treatment. 

The third form. of disparate treatment is also covert and is quite 
. rare. The plaintiff must show Ihat a facially neutral employmenl pol

icy (1) has a disparate impa{;t 011 a protected class, (2) that he or she is 
a member of that group, and (3) that the employer's business reasoos 
for Ihe policy are a pretext or a cover~up for a hidden intent to dis
criminate. This form of dif.parate treatment also will be called covert 
disparate treatmenP 

The Sf:cond theory of liability available to .n Title VlJ plaintiff is 
disparate impact, which is unintentional discrimination. To prove dis
parate impact. the plaintiff must sbow that a facially neutral emplo:t. 
ment policy (1) bas a disparate impact on a protected class., and (2) 
tbat ne or SM is a member or that c1ass.~ 

shan be treated (ht"sa~ fOf f.lhmp[oyr1le:nI·relatt(! p!I~ including reccipl of 
be:n~filS wukr fringe bene"ts proJl;f.m~, u otmr pel"SOO\ n.ot $0 31fe1:tcd but sim.· 
I.. in their ability Of inability 10 wark . 

"1 (J.S,C ~ 2!XXk(lc;) (1982). 
3. Sloodkld, NOJ'I-DtlaminDtiw Di.~"'UlDlI')Jt MUM !tlQtiWH. und IIw j"ht, 

Baund.:i.ry ofD='dmillaliml Law, 35 ffury L. Itt'"" as, at. II-! (1986). 

4. For a 1"IIm-e compk:le di~1OIl or \lV!:f1 dlsp"rate tr<O'",!!lIrnt, iI¢!t mIra noh, 20 
ami fCOJmpanyin3 te"lT 

5. Ym,. mort """npkt~ ~"",i<Jn {If ~M disparale tr",,[me,lt. ,,,,' infra n<X~S 2[, 
291100 a<,"'<.>mpanying tut. 

~. For ~ umre C<:lmpk!edis(lIMion aflbc di>.JI'I!"I~ imJVlt"t theory, !lee mltll (I(j1t"!. 45
50 ~nd atco&lpanying tut. 

IMFERMISSlJi1.E USE OF TilE JJND AND DFOQ ll1'''''1 
Each of the tW() theories has iu own defense. An employer who 

is accused of disparate treatment (either overt or rovert) can avoid 
Jiability by using the bona fide occupational qualification defense 
(BFOQ).1 The uSe of this defense is restricted, however, and can be 
asserted only when the employer di!OCrimin.ates against religion, sex, 
pregnancy. or national origin. It does nOl apply to race claims_ $ Simi· 
larly, an employer who is acx:used of disparate impact can avoid liabil
ity by using the business necessity defense (BND). TIllS defense is not 
restricted. It applies to di.'i.parale impact 8g<lmst all prOlected groups. 
Consequently, the analysis of a Title vn discrimination claim requires 
that a court determjne which theory of liability the plaintiff' is asserting 
and to which protected class the pillintiff belongs. 

Normany the plaintiff in a Tille VB claim is a member of only 
one of the protected classes. For example, a black male employee 
might allege race discrimination, or a pregnant female employee might 
allege sex discrimination. A court's analysis of such claims is likely to 
be reasonably well guided by statute. On the other hand, a black prcg· 
nant female employee is a member of one protected group because of 
her race and is ~I member of anolher protected group bet-.uu:'l.e of her 
pregnancy. Tni:'> plaintiff might allege both race and sex (pregnancy) 
discrimination in a single claim. Funhcmlllre. this plaintiff also might 
base her action upon both disparate treatment and disparate impact. 

A recent decision by the United States Coun of Appeals for the 
Eightb Circuit provides an example of a Title VII claim which in
cluded the two legal theories. the two defenses and, most significantly. 
a plaiotiffwho was a member of two protected c1a:'l.SC1l." tn Chambers 
Y. Omaha GiTlf Club, Inc.. IV the plaintiff. Ms, Chambers, was a black 
female employee who became pregnant shortly after the Omaha Girls 
Club (Girls Club) adopted a writlen policy, the Role Modd Rule, stat
ing that single pregnllnt staff members would be fired, 1 I Ms, Cham
bers was fired, She sued the Girl~ Club, alleging disparate impact and 
disparate treatment in her race and sex claim.ll Th1! trial court 
found,13 and the court of appeals agreed, a that Ms. Chambers proyed 

1. ,,"or a dillCU$$jo" of Ihe DfOQ. $«; in/m ,rot« 30..'13 and .eromjlan~ing tet\. 
S For tbe ttlCl of Ih" Tilk VI] 1«jk>n "tlldl ~rj~ l}je bona fKf~ ;x:clIpuliOOlll 

q""bfi<;".IOlioo, 1« Irrjra Mfe 30. F(tf e.idenc" that Ibe BFOQ i. nOl an )mrmalh" dt'kn'" to 
d'scrimilUlt«m ijgains~ rau or ccl<lf, = irlfnl OOf~ }} 

9 . .set Lnum~r; ". o.n..ha {jirJ~ Cll.lb. hlC" !B4 f' 2tl6!i1 (SIb Cir 1987). 

1(1 814 F.2d f87 (8th Cit. 19&1), 

I LId, II 699 11,2, 

J2. For a mo,,' "'''''I'I"re U<'>I:llpl.lon of the Ciramt.'1' fileu nnd Ih" COIlIl'~ &lIalyq~, 

we "'{!l1lK1tC'! 6j,..12J. 
D Chnmben •. Om~M O;rI~ Club, 629 F. 'S\'rp. 915, Q4<) lD. Neb, I'l-St.) ("I}jt 
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disparate impact. Even though Inc trial court's finding of disparate 
impact was ba!l.ed I,lpon race, neither the lrial court nor the court of 
appeals discussed the discrimination in terms of "race" or "SCI." 

Moreover. neither court mentioned OT seem~i to Il()tice that the Role 
Model RuJe was overtly discriminatory against sex (pregnancy}. The 
Courl of Appeals for the Eighth Circuit affirmed the trial court's dis
missal of Ms. Chambers.' claim, concluding thai the Girls Club sue
c::essfully answered the c1aim because the Role Model Rule was 
justified by business necessity and also was a bona fide occupational 
qualification. U 

This nate enminf'S the Chambers decision. Section I explains the 
tWQ theories of liabililY and their .respective defen5e$. Section II sets 
Qu1 the facts of Chambers. It describes the court's reasoning and iden· 
tifies the tests that the court used to evaluate the Girls Club's ~\Sertion 
of the BFOQ and Ihe BND. Finally, in Section III. this note discusses 
how the court failed to notice which of Ihe two theories of 1lability 
supported the sex claim al~d which supported lhe race claim. The note 
argues thnl the failure to ~p.arale t~ sex claim from Ihe race claim led 
to impermissible use of the ,defenses. It sU8&ests a brief analytical 
framework designed ~o simplify the handling of race and sex claims in 
a single action. It argues further Ihat Ihe tests for finding the BND 
and the BFOQ that the Chambers courl used did not conform to the 
Supreme Court standards for finding these defenses. As a result. the 
Chambe'N decision sels a precedenl that e"poses a vulnerable, 
ahhough protected, gtoup'~~bla;::k women-IO increased possibility of 
,wronSf...l discriminalion. 

t THE LEGAL THEQRlr;.S AND DEt:l!NSf~'l Pr:.flTfNENT TO RACE 

AND SEX C:"MM ANALYSIS 

A. 	 The DisjIQrare Treatment 'l'hMry ottd the. Bona Fide 
Occupational QualifiCilliOtt 

As stated above, a plail1lilT may bring: n Title Vii disclimination 
claim under one or two distInct theories of Hablilty. I'. The first (If these 

Cow1 flnd.5 ~haT becauu or Ih~ Slgntfitan!ly higher frfcility "'I~ -sbUIck ftmak$;. the
nI"" N'lrtU~8 SIO&"" pf~na.nci~ would imflilll:l hilloCk ""omen mQ'.e h$tr.bly."), 

1<1. Ch#mlN'f, 834 F.2d M 101 ("Chambor~ Htablished the d"P-lale impact of the 
lit}olt [M}adrl (Rlult.j_ 

u. Id. at 101. 105. 
16. SH Conr=I1cut v Tut. 4H tr S. «0 (l"U).' Th" Tml Coot! ",id dial: 
II is well nllbiilhed ufldll'1 Tuk VII lhal tbiilM t£ mlpto~'mt!ll di-scrimimlmn 
bcu_ of noce mIlY.ri.s¢ in tW(>diffutn! ,.*~\, An. ihdhidwt may .1I~ge lnal he 
has brm ,ubjeelro ID "disparate InllUmtnt" b«:a\l!\t m h .. r--'e. Of that he _ 

IJ{PERMISSIBL£ lISE OF THE BND ANI) BI'OQ '"''''I 
theories, dis:J'l3-Hltt: treatment, was the immediate focus of Title VIJ. 11 

"(It} _.. is the most easily understood form of discrimination. The 
employer simply treats some employees less favorably than othets be· 
cause of tbeir race, color. religion, sex {pregnancy], or national origin. 
Proof of discriminatory truJlive is c:riticul .. _."11 bisparat-e tft!<itment 
may be proved in three ways (one overt and two cuvert), each requir
ing that the plaintiff prove intent to discriminate. 19 Under the easiest 
method, overt disparate treatment, the plaintiff must p-rove that an 
employment poltey or praclke is facialiy discriminatory . .lO In other 
words, the plaintiff must establish plain, overt, inlen1ional discrimina
tion (overt dl<;pantte treatment). 

Under the second method of pJ'(Wing disparate Ireatment.lhe first 
covert disparate method. the plaintiff must prove that an employment 
policy contains a hidden intent to discriminate. The Supreme Court 
discussed the more common form of covert disparate treatment in 
l'e;xas Department of Ccmmunity Affairs v, Runlin.e,l' ''-here the 
Court said thal the plaintiff "has the burden of proving ... a prima 
facie case of discrimination."H He does Ihis by showing that he be
longs to a racial minority, applied for and was qualified for a job, was 
rejected. and the employer contintK'd to seek applicanU;.·H The Bflr~ 
di'ft Court stated further th,,! if the plaintiff succeeded -in proving this 
prima facie discrimination by II preponderance of the evidence. the 
burden shifts to the employer [0 articulate a iegitimate nondiscrimin8· 

been " -..lni!!> of" lac"dl) nc",IJil pr~ havina a -dispGrate irnf'*Ct~ til> bis 

rteial CfOIIP-
Ii. III 451 (quoting Fumro C.cnitr, Corp.~. Wal~, 418 U.S. S6j. 5fU..sl (t9ll) (MaBhali. 
1., OOit:Kurrina in put)}. 

11. Sa IDfe",.tlona! 1Ibd. ofTnlttHlers v. Uniltd 51.11:"5, 01 US. 32' (1917). "lin-. 
d!lIIbtedly d;"paTllt~ 1!dtIIlImt 1"U Ihe most ob~mul evil Om8r~ had in mind when it 
ClW:Itd T'-Ik VII." iJ. at B~ n.l3. Su alII> 110 Com;:. Rtc. 13,0811 (19M) (rerMlks of 
Sen. Humphrey). "Whal tbt tnll ~ ... i~ ,imply to tru1ke it a.. i1kgat Pf"ttm 10 ~ toact 
as a foactor in denying employmem, 11 pro~kI¢$ Ihtu men ed womt!l1hall bt emplnyM <).. 

1M Msil mthd. q"a]ifiCJItion .. ".~ 1.1. 
18, !l(UmtlWlllfl! 8M. o[Te<1mJufJ, 4.H U,S, al 333 n.lS, 
\Q. UnltOO Slat" Postal Mi"'. &.! 0100"", v. Aikem, 400 U.s. 111 (19tl}. ''The 

'fatIU.1 inquiry' it! a TuN: lilt (ln~ j. 1""bdb(rllhe defeManll!dtmliom:\Uy d5erimintuco 
apinu lh~ plailllift··· Jd,.~ 71S (qv<Hiu, Ten, ~J'I'1 ofCommo!!>fl Afla;rs .. ffim:lltHi. 
450 U.s.. 248. lSi (l9SI))" 

20. "(FJ;tdal iJhi!rimma~ian,. in .'hieh 1M t>\Ilil)' fXJ!lIdll~ d"=imiruu...:· is prima 
fR diKrimrnatian. Nnt~. £mp/oynrMI Djs<nmi_tf",,_nll~ VIIi um,,,,d PfWmpliW! 
Eff«t Altcr.., SU'le fA"" Maruiarmg i'nognotlt)! Lm"" atl'd $eifl_<lalfmrn!: C'Rhfomia FM_ 
~rol SanltfJt alld Lonfl ,UWCicliru> •. GIl..,ro. 101 S CI 6I!J (lWJ7), '9 U. AllIe lin I " 
Ruu( Ll 669. 671 n.25 {l9Uj. 

21. 	 4SO U.S_ 148 {l9ti1t
22. 	 la. at 152-H, 
23. 	 M 31 25J uil, 
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tory reason for the rejection. If the defendant employer succeeds, the 
plaintiff then has the opportunity (0 prove that the reasons offered 
were not true reasons. f~ 

Finally. the Supreme Court discussed the third and most flU'e 
form ofdisparate treatment in COJ'/lIectU:ut 1'. Teal. 2j According to the 
Teal Court. a plaintilf must first prove that a facially neutral employ_ 
ment poll..')' or practice has a significantly adverse impact on a pro. 
tected group. ~f, If llu: plaintiff succeeds in showing this adverse impact 
(disparate impact). 1m: burden of proof shifts to the defendant, who 
may Ut;'rl 8 legitimate business necessity for the policy Or praetice.n 
Finally. if the plaintiff can prove that the employer's business reasons 
are pretextuaJ, he or she has proved intentional discrimination. or CQV

crt disparate treatment. U The important eiemel'll is discriminatory 
intenl,l'" 

When Congress ~acted Title VU, it included a statutory defense 
to Title VU's proscriptions. That defense is the bona fide occlipationa) 
qualificalion which is available for disparate treatment against reliw 

2.... U. al 251-S1. 

2$. 411 U.S, «0 (liJ82). 

26, }4, at «fl. 


27. 1i!."1 ~1. 

28, ld. at 441, 711ft fwmula fOr iifldilli d'$peru" treattrm)t tll~ the- multi-Mep 
pn'!Ii:C$J i, widely ~..d loY lhe .:oUr1~ (If ~~ ~, r It, John$U<l 'h 1""",1 Ser~. of 
Au., 11"", SU t'.2d 8'91. 8% (Stb at. 1937); Ntilcryilk y_ M;;souri, tIOO f'.lrl79S. &02..(1)) 
(tlh CiT, 19!'it1); BI~btoud's Cmie H"'t1'! ~. til)vomMl!IlI of Ihc Vlrvn fsh.rnh, Dep't of 
141M, 186 f'.2d 16S, t71 (3d Cit. 1..a6); Whilt~, CnlglUl Eke. C<>., 181 F.2d 121-4. UP 
(9th Cir. 11186); Melfi v, OIC(ln, 1:'19 F,ld 9!l-9, 991 (2d CiT. 19&$); E.asj~y v Anhcuur
&!seh, loc" 158 F.ld HI. 1'011,10 (B-th Ck 19S5); Robinsoo~, Polaroid Corp" 732 Rld 
101(1, 1014 (lS! Clr. 19M); McKenzi( 'II. Sawl'er, liM F.ld 62, H (D.c' Cir. 1982). One 
commttliitcr liso hili wrnmariud Ihis flYfmllla, SH N<>te, ~lIJ!fIl n<.>le li), at 672 n.23 

. ($lal'l13 lilal if a !:!minen poJky is f3ciaU)' neum,' oot ha$ disparate imp:wlllnd!he plai"t;'" 
un IIbow lhat ~3Ol1J.li~('n"~ prtte&iuai, lfu:r~ is discrimination). "Bolh f~i&j dl.scrimi. 
mulon Ind pF«ut "'"'.~ callc:d "di~;tle 1«,.;tIment:"' id. 

19. <..lI.mbotn t, o.....h Gtrb <"111>, In<:" 834 F.2d fin, 7(lJ {8th C .... 1':J81) ("Whitt
1M: mspar.te imparl thern-y dO!l:\ Bot requirt' discrim\ml!:ory imem, lhe <llip:ot3te lr«llmenl 
tbrory &Itt."}. Se.:ticn W4 I(a, of the EEOC COItnplianee Mam,l.\I! dell~ disp$l1'41e I~.I_ 
menl 1:0)' autin, IMI; 

Discriminalton wilhin the MCllning of Till<:- ViI of til<' Civil Righu Act of 1%4 
can tau man)" fomu. It can CCCUl' whom .:0 emplo,'tf' QI utlfe>- petl.:ltl tUb,..:'I 10 
ther A~t jDl~)' ndudn Ittdi"idwoh from au (1llpl~ ~u..jly on 
1m- buill of .-.tt, color, reiigiou, $a, <IX national J;lfisin.... fbe ~ of I 
diloCrimi ....1Qr)' mo!""!Can ~ inftfred from 1M (ACt thai Ihere ""u. d!lf~retl«$ in 
1«atnl<:::!I. 

EEOC COItnpt Man. (RNA) i roU(a) 11981), "To pro~~lr l!'Ieatmt"l, II\e ~1uIr&' 
lna PlIny mutt ~ liull Ilh~ ~'il-J a«ions W1iu b:md em a di$(:,imiB.t(lfl' mE>

ti~." III, f ()()f t_ 

IMPeRMiSSIBLE USE OF THE BND AND BFVQ 14''''''j 
gion, sex. Of nalional ori&in.l(I During debate onlhe House fioor. Rep-
resentalive McClellan suggesled that «he BFOQ apply to all five 

protected groups,ll but it was specifictilly disallowed as a defense to 
discriminatiOfl that is basl:(i upon "race" and "oolor:'u 

If tbe plaintiff proves intenl to discriminate (disparate lrutment), 
either by showing that an employment practice is facially discrimina
tory or by showing thai the reasons- gi .... en for a facially neUirai poticy 
or practice are pretextual. an employer may avoid liability by proving 
1M1 the offensive employment policy or pfllctice is a oona fide occupa. 
tional qualification. Consequently, the RFOQ allows for lawful dis
crimination on the basis of "SU"H when "sex" (or nonpregrumcy) "is 
a bona fide occupational qualification reasonably necessary to the nor· 
mal operation of that particular business or en1erprise."J<I 

3il- 42' U~S.C. § WOOe-£(t') (j9112~ provide IbJit: 
NotwiIMI<Iin,jjng Iny othlP' pt'tI"i'lion of Ihis ttlb,.-futpln. (I} il 111;1;11 n(lt be- ;m 
IInb-..fuj ffllptoyment pnwtict fen- til anpto)'1P' IQ h'r~ and emplny empWyeu •• ' 
on Iht talns of {thrirl rdigilJl>, sn. W IItiioml oriJin in 1m-,...- iCMail1 inMIlIf.it'I 
""hen religicm:. SC"" nr national origin it a booa fide ;);!(:l.Ipalional qua!ilit::lltion 
~y~ry t<) t~ nurnal opert:tioft oflhlll p,uli~utllr basi_ Of' enter
:Pffl.e .. 

Id. 
)1. SN 110(;QNG. REC. U,8.!S (1964) (ret'!Ulrh of!«p, MtCkllan), fn an all_Ill 

lodllule the dICo:t of l'itk Vlf, Iltp;rC'5«lt.ti~e Me<:letlaf! 5uUfficd lhat the BFOQ dtroukl 
apply 10 rill!<, colar, rdigi.:m, su, and MliofW origill, rd. 

u. Voas, wpm mM: I, al 438 n 28, "Rtp!eSCfl-lalj~e WlllialM of Millloinlppi pnl
posW #mendms the !RFOQ}letlffidmeut by tne indutlon , 00 the wmtll '1'tICl!' Itnd 
'color' 't'Im propol'<lll VIM ddeated, Ille dtibale £beffim making il ahuntl~n:lly ckar thai 
IIIIJI' ""riro.nut.:mm may 'race' m: '.:alo,' bi= co'M'dtred a 'btmil fide ~UPI'lh:...#l qualifi
calion' under _ law." Id. (e'"phaliil Wd.:d)-. SU 1l<'",Hally 110 CONO. REC 2SSO·6.} 
(19M) (House dn..:u."iloo 011 indu~iQIl cl' {Ill!< aruI ool<.>r in the I>FOQ t,c(fltion~, 

WGt's Federal Practice "haUl! na~n, 


Th! .. jBfOQI mllltc:o no ruerence 10 flCt or aolor even looul\h th~ Classilkll

tiorls &r( repeatedly W1Ivtitd Wllhin the protected grouP" c-uverw by (MI1«I'nn 

.md nthH 1\ed;0Tl5 oftht n#hll~. This diversenl Imltmen! j, parlicul;triy tJgnifi· 

caul. beclHl2.1 compan"'"....t.u:c!ian pN¥ides Ih~1 I'In pnferrntiltl Ire.llnen! will 

be gi~n to ttl<:' p4'nt«kd group' WI i!pttinaJly includes f&i% and <:1)lor "";thin 

1M2 group!_ 42 U's,C.A, § 200l-20)· Inr.:!'ClItiaJly. theu:fOff. '" Il>Ma fidl.' ocel.!

paljonal qWt.ldica-lian napiioo c.aunOf be: baud upon ra« Of color, 


II Wt;Sf"s i-'r:DfIlAL r"-,'CTKE MANIJAL § HUH.•I I5S (CO, Ph.UC$ ed, 1960). £ry obD 
EEOC COmpt Man. (liN.'\) § 6H,1 (I'lSl) ("Thl! pnlIC:lcl d~ of fllC( is not .....I~ !D 

Ihe IBFOQj natllU»y ncrptkm .nd claol)' cannot, tlndn- my (ittllmsu;ncn, be CM\od· 
I!nrl II IIFQQ fro- zny JOO,"I, 

}l, n.~ BFOQ lIho i~ .'lliabk (or diso:riminalion m.,w ..... rdigior! or 1)JIliMal ori· 
gin, ~ classification" bc..~"". af~ beycnd 1m: ~ of Ihis note, $no- 42 U S.C 
§ l!)):X-·l(e) (1952). 

)4, 41 U.S C. § 2<Ok-2(t) (l9f!Z). Acrordil'le 10 \~ Equal Empklyrnent Oppol1u
nil)' Commissum (EEOC). the tlFOQ." al'l'H'prille -.,.btl!' 001, indi~ilju"lI~J of <lilt' )&>", 
rcli,i<.>n, (II 1U,!KlilIa} origin ¢in pcrf<:>rm It>.: Ilolie. and functions of ttle job in quntron,» 
EEOC C ..umpl, Mm. {RNA}, 604.IO(c; 11981), 
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Even though the BFOQ provides for lawful st:l discrimination 
!lode:( soml: circumstancn, ils legislalive hislory suggests till'll the de. 
fense should be used with eaution,H Moreover, the Equal Employ_ 
ment Opportunity Commission (EEOC)lfl published ,guidelines which 
slated that the nFOQ is permissible only in exlremely rare instances,n 
'the Supreme Court of the United States supported this narrow inter~ 
ptetation in Dothard v. Rawlinson l~ by expressing deference 10 the 
EEOC staodlU'ds and by des<:ribing it as the "narrowest of e:ItI;ep
lions."'· Additionally, the Dcthard Court formulated (:crtain tes.ts for 
finding the BFOQ. It staled thal (or sex to be a bona tide o«upationai 
qualification the employer must show that the " 'essen~e or the busl. 

3,. Section 1:.tOOfie..2(oe)ll'rOllldn for.lO ...1']' Ilmtudeut'ptWlt 10, tht pro~isioM m 
lhe title. NOlwithmndilt, IU'I~ oth~ pi<>"isimu, it ~hal! not bt- IlII unlawful tm. 
p1a~moent pt$Crir.e- WE an employu 10 m:optoy pusoflS of D "l1tculll, religion or 
Mtivnal ru1Silt in lhost- Ul't' ,itlllljon1 where rdi,lOfl or notional oriJin is 6 brln6 
lid!: Gl:tuplillinnal ql,lali.A!;)ltltioo. 

H.R. REt'. Nt). 914, 88th OJ1l8·, 1$1 b, 2], "prmled U. jWj4 U.S. COb!; t'<m". &: AI). 
11<11/</, NAW$ 2391,2.((13. (empha!is wd!:dJ. ~ gelumlfy 110 CONG, REC. nu {l'l64, 
(Inttrpte"!ali~ Memorandull1 <If SetuiUIQ c:brl: :md C'..aw Jidn'catin, a IltfrO,," intaprdJ!.
110ft of the DFOQ} 

36. For the pll~ of 1m: SEOC _!'KIth! *<mfce of its aUlhorilY, _ i1!/rfl note .16. 
:n, 29 C.FR, f 1604,l{t} (l989). "TM e.:Jm~ bdi..,·es Ihtllm bum fuh OCCIl' 

I*liomi qu.ll:ili$::atioo uception., tQ iU ~lIld bt mterp;-«ed naffowly,- Jd. Th¢ £EOC 
Corr,pliane.t Mmu,1A} upanded Oft tbt fUluirtmtnt dWit the BFOQ be- used Mrrowty. If 
$.I),! lhal; 

Tltlt Vlt pmvides an nq,ption It> its ~ohibi",,11 of dl>l:ttm;llatioo t.wd 011 w~, 
religion, Ol" nal"ionlJ origin. Thnt uctption, calk<! Illt bc;Il>~ Me QITII~iMat 
QU.lifiu,lion (DF'OQ), <co::ognitml that in SOtm eXll'tmrfy ruq imlurtrt'J. pen'IIl's
SI:". friigIDq, m naWlnlli ont'n mll~ ~ reuonably n~'y !/} (:4l'Tyill, 01,11 Il 
Pflnkulu Job fimellon in Iht: norm.! op"raliDJl of an emplo)'ftf't business <>t 
(Jllcrpris.:. 

EF.OC Campi. MlIn, {UNA) I (>25. I (1981) i¢mphui~ added). 
J8. 4.1) U,S 321 {l91J]. In Dcf1!aN, R WGnWl applied (or 11 ptlltilion ti Il ~I>rrl!(:. 

tiMId rou"""lor in 11 men'! prliliOll. ld. al J21. TIle job rnlultd main'etlarn:c ¢l t>:cUrily 
Il!\d con.!.wl 0\'lT inmAln by "COOIi:rrually ~lIptn1$~ng and ~jna Ilmr IIrCtih....... in all 
Joxalio.u. ~ u "commnnal $h~" MId t<'l'l~s~ and by I1rip _rchin, the fIrlsonte. 
who n:...m111" the pr!;$IHI bIIildings.. fd. AI l24-H. The envll'Gnment "'&5 • "jlll1&k~. 
~"'Wi,h ••~ 'l'mlmce." 'd.'1 3U. MlJ:I), of thc pri$Qlle"" OO'Ue!llel Q/ftndcn "00 
had _n!ted wmuon in thc P"'It and ""ere p<:"~ to bI:' 11 dange; to Il ftmlllh curreeliQmti 
~. fri. a' HS. The Dttilu;rd CoUll oondiJdrd lhat b<:cau~ <Jf the UI~ condi. 
110m. in the pnson, $C:1 WU. flFOQ lOt the job. tn I'lthctr WQI,b. OIJrrel;licmill COUfIlI.dlll"!. 
m.." be malt<. 1"'. at H6-J7. 

39. 'd, Jtt JU The .om.1!rmiCDurt "'" po:u\l.Iidw hy ''{hr (ffifiCli~e ""nguage ofilhe 
RFOQ) •. , , Ihe rcle¥UI! "CiSlalive hlStQry. And IhI: WIlSiW:tt11 'otCrpffilll;"'u of the Eqlllli 
ElIlproynl¢l'll (lrPortUllify COtIImission-thill t~ iPFOQJ 'M'eptio" \l'U in flKt l1Kallt 10 
be llIl aWmf'!'Y "tJffl)w~xrep!Pm to 1m- gtnUlti prohibidQlll)f ,Ijsni,mmolmn M' lhe balis 
0( $t);.~ Jd. {emplw.i!; addW}. It ~.!illilll:d Ihal Iht imw. &der.1 <:\1\I1't$ maintain the 
"vinudly ~Iliform mw . , . Eba! (lilt: BFOQJ providt:f. unly lbe narwwnt vi" e>.<:epliom t(> 
Iht i~.l ruJt ntquitina: equality of twploymenl oppt'>'tunitits.~ JiJ. IlLHJ (footllOk
omitlil:d). 

IMFEHMISSIBu:" USE OF TJl£ RNP ASD DF'OQ'9901 '" 
ness ope-tation would be undermined by not hiring members ofone sex 
exclusively: "40 The Dotllard Court stated further that "an emproyer 
could rely on the {BFOQ) -f'Jtcepiion only by ])roving 'thai he had rea· 
sonable cuuse to believe, that i~, a factual basis for l:Ntlil!l'jlfg. that all or 
substantially all women would be unable 10 p!:rfOTrn sa/ely and effi
ciently the duties of the job involved.'''41 

Even though the Dcthard Court allowed sex to be- used as a 
BFOQ. it Confined that holding fO the harsh facts of DorJ,ard in which 
a woman applied to be a correctional counselor in a fmI~imum security 
Alabama prison;4l Mormver, there is a strong diS$t'nting opinion in 
which JU$tice Manlhall objected to justifying sex discrimination. even 
in extreme circumstances. justice Marshall sent a message to Ihe 
lower courts cautioning IMm to restrict the use of the BFOQ to the 
narrow fact'$ of /)Qthani,u As illustrated ill Chambers r, Omaha Girl!! 
Club. Inc ...... at leasl one court of appeals ignored Ihis messa&e, 

The plaintiff in Chambers brought her claim under the disparate 
impact theory in .addition to the dL~rarate trtatment theory. There-. 
fore, it is necessary to have an understanding of disparate impacL and 
its business necessity defense before examiuing the Chambers case. 

a. The Disparate Impact Theory ahd 'he Business Nece$.1ity lkfense 

To ~ wiLb the disparate impact theory, the phliotlft" must 

4{L Id. lit 3)3 (qvatill.l Diaz v, P..... AmcriC2Jt WOfld AirwliYs, 44} F.ld US. 3B8 
(Sth Cit.), em. Je~ltd, 4Q4 U.s. 950 (1~11)). 

41, Id. {qOOling Wlet'h y. $colhert! lieU Td.... Ttl, Cn., 408 F,2d nt, 135 (51h Cir. 
1<Jb9)) (emphuis addtd). 

"2. Id. *~ 3)4·)1. For I britt wmmary of the [lQjham fa.:l$, set l..jra nute 38. 
o. Writing tilt diss:.entin8' op'n'lln i .. DrnJumi, JIlf.!ic(' Mafllh.lI call1iooJ:>d agal:lSI 

1Ilt!;l5e of the flFOQ. He ~ 1M: major,ty or, 

perpetUllt{inll~ one of Ih~ n:l!OU iMk!KIII' uf tlw old myth, .OOIlt wonum~thlu· 

... ~ .-iUingly or n«, .lIt ~jM 1Ot'l1.l~1 ob~1 '". it is W(ll'Mn who ilK 

mlVk ta pay !he pri« w1""1)Ob ~unilies fur 1M Ii>rm (>( GcPfillvcd OOttdlld 

by prison i~llU;W. Onct: 1,Il'n, "Illht perl.,.,al bpotl ",Inch .._ Ia~~ "'-> 

plaud has , .' • upon closer 'D.~t~Oft. «.:n flWeaJed as 1 ta!<,:" 


Id, 1\ J4' {quotins SatrU Inti, Itw. ~. Kilby, ~ CIIl. 3d I, 20, <ISS ?24 129. S41 0'111} 
(Mannsll, 1, e<m<ru,r""lt m .,.." 100 diMenting j" p,vt), 

In addition, Jb~licc Mlnh.l! r.""tftKlNi ""'th 1\ potnf1:d me!:1IiIt' 10 the m!Wr romt< "y 
!I.uing 11.11 t.lu:y mil,;!: 


rtl.'lJBniff Ihal Ihe {lkl/hcnfl \lCl'i,I<l.I, Wti ;m,,,,11ro by tbe ,h""ki"gll' 'nhum<ln 

cOfldI1\<'Jn~ in Abbioma pril<Ons. and IhbS !hal !he "ull"",dy n:lUnw IUFOOl 

~~~i,,"" re<:.ognitlld ooe, w,1I "01 be 1I11u..w "'0 ~w"E1ow lh( ruk~ .inst wx 

diKr'mination. EApaO,ion of uxu)-', dCl'l~iun bryt:md h~ narmw baulIl ba:.i~ 

would ff~f 11 srriQIIS fuadbllX\ 10 «:unnmk .equatilY Cm wornen. 


Id. III 347 (MaN,ball, J. conr:urrin& iu pan MId di\\entinl! in j>llrt) (ci~lti()n <lmiltrd) 
44. B" F.2d un (81h Cil, 1911; 
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prove that a facially neulral employment policy has a significam ad
verse impact on a pl'Okcted group":5 and Ihat he or she is a member of 
thar group;4t. Such a showing establishes prima fade discrimillation.H 
The Supreme Court introduced Title VIJ dispamle impact annlysill in 
Griggs F. Duk.e Power Co.,-41i where black employees objected to promo. 
tional test requirements,·" The Griggs Court said tbat Title VII "pr~ 
cri~ not only overt discrimination but also practices thaI are fair in 
form, bllt discriminatory in Operation."so 

The Griggs Court iIIlso introduced the business necessity defense 
which is lhe proper defen5l:' to a disparate impact Title vn claim." It 
said that if an "employment practice which Operates to exclude Ne_ 
groe$ cannot ~ shewn 10 be numu/ to job petfonnance, the practice is 
prohibited."'2 In addition, an employer must pmve that any given 
employment policy has a "manifest relationship (0 the emplaymell1 in 
question,")) In Washingtcn v. Dav;s,'· the Court added tbat demon
sttaling some "ralioMl basis" for disparate impact is iusufficient.H 
Accor'ding to the Daliis Court. it is necessary that hiring and promo
tion practices tbat have a disparate impact on bJacks be .. 'validated'in 

u Orius Y. Duke Po.« CQ_, 40J US. 414 (1911) "iTilflr VIII pr~be:1; •. 
prar.:tices fllat ..,., oor in fonn, bill di.sc~lory in operMian:· /d. at 0411. To ptQW/ • 
dUjaratc ilUP4Cl. I~ pfailllitr "milt! tJioow 1i>J•• facially ~lIluu flUploymenl prl(:Ik¢!un: 
• "Initkanl III1wl'1Ie Imp!ICf "', "prota.·t.,.j minority groop. - Cb:o:m(w,I\ ~. ~ vuk 

Cub:. (nc .• m F.ld 697. 700 (811$ Cir. 1937) 


-46 The ultim.,c issue in (OIIrn/lrt<I'lJ is whctoo Ihe fRol~ Mood kllkl pemit

Imf; the Itfmi".tmn ohingk emplo)l-{!U who becoJIW p.rgnam. Of Ut:r.Io!\. Jlll'g

ru"'!4'y, ulllawfully dlll<:rimmaies 1lgAi1l'lf 1m plai~cilf, iodivldually, or has "1'1 

OQI_wtuUy diso;riminalol')' impa,1 IIpffll a dM; of _ Of bla<:k w~, <.if 

which /ht p1ob..,ff!f 's i,/ IIlrmhH. 

Chambrn v< Omaha Girls (J~ 629 F. Supp. ns, 94) {D. Nd!-. 1986) (emptm~ lidded) . 
..t Gr(fg.I. ¥.II U.s, ill ""lV. ~Ot1der tbe [C;~iI Rl6:buj MI, practkts, proccd\lfet, Of 

ttm I!¢Utn! on Ihcir f.acIt,. and ~m IItu!n' in IcnrnI (!(il1tml, canlJ!ll he: ffI.Jnl.incd •.• (if
I~ hu¢ • diwrimill&lrny impacl]." 1<1. Sore <llu Connectklll v. Teat. 4~7 U.S...ro 
(t9U). III Ttul. k>ur bbck emplo~ q( 1M Oe~mnenl of In«mlt r.bi/'ICma~ «1m« 

pbint-d Ihf-l .. telf giv<:n ttl them diaprop,)nioolteJy ndl>ded bL,,:ks. E.a.:h or them had 
bern prtWl~ promoted t.;> WdfMe EJipbilily Sll~ bUI h~d '0 be I~ 10 llltain 
ptfl"l1ancwy. td. al 445..-46. The- TffI-{ Court h<-'d lhal "{"'lhiI~ Ih~re "1k$ no -'lowinllt!J31 
lIIc ""player h.d a ra.:-wPu/'llOlk, , . IIIcK 'equif¢J!W1!./s ... WUe in'fatul ~ lfu:ylmf
.. 4»pante- impact." fd. &I 446, 

048. 0401 U.S. 414 (1911). 
49, ld.•' 4»n 
m, 14. sl 4}1. 
51. la. 
52. /d, (emplwis added). 

n rd. II U2 (mtpbasU .dd«l), 

~. .U~ U S 219 (l916). 

'S. Jd.•1 141 {emphasis addtdl. 
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lenns ofjeb- ptrj'crmoltce."'ti 

A recent Supreme COllrt decision disCllSses the allocatkm of the 
burder'! of proof between plaintiff and defendant in a buJjness necessity 
defense and sets a standard which makes it easier fQr the defendant to' 
avoid liability. In Wards Calif Packing Company, Inc.!'. Atonio-,H 
plaintitTh alleged that an employer discriminMed against non-white 
cannery wotkers.5 /1 Ahhuugb the Court ultimately held tlutt the can
nery workers did not make out a pnmll facie case of disparate im
pactr it remanded the case with instructions to the lower CQurt on 
how it mould anlll}':r.e the employer's assertion of Ihe aND if the can
nery workers prove disparate impact at retrlaL60 

The Warth COlie Court said that "the employer carries the burden 
of producing evidence of a business justification for hi!; employment 
practice. The bUTden of persuusion, however, remains with the dispa
rate-impact plaintiff."61 The effect of this dicta is to lighten the burden 
on the defendant/emproyer once the pmintiff/employee has proved 
disparate impact. All the emplo)--er must do is articulate some legiti
mate business reasons for the offensive emplQyment practice. A<xord· 
ing t13 the Wards Co¥e Court, the burdett then shifts back to ~he 
plaindlf to provc that those bu.siness reasons are false or Ibal there is 
an ahernatlve means to accomplish the business goals."! 

~ Id, (tmphnis added,. Sn"lid ";'EOC Quiddi!le5, 21- e,ER.! 1604.10(,1(1'189) 
(!It»tin, thai b~ 1""~esRlY it mel ..ben Iht tmplo)'tt shows lhal ~ <bs.:r:rimi""'Hlry 
r«Jllirunent 11M .. !lI&llif~ r<:lali<;lllflhir 10 the ml"pki)!tndli in qrc!:$lkm) The EEOC u " 
r~l1d lpey aearo! by tb~ Civil Rq;hh Act of 1964. h it dl.~ 'Wilh I~ r"fOfC't'IM!1t 
of Titlt VII, 41 U.S.C- § It:me-4(.} {19U}, 

51. 100 S. <"1. 2115 (l91l9). 

5$. 14. ,1 2119. 

:59 Id. II 212I·U 

60. 14. II 2124. 
61. ,-Ii. 1., his diS!iel1,ing oi',moll, J.uli«! $lc¥en5 poinb 001 d ... 1 the Griggl Coon 

plll.Ccd (h~ buNkIi of pmuuioll U111h!:: <rrnp1QY~r, lJ'onll CDW'. 1m S o. 31 2117 {SltU1\~ 
1.• UN.mI;ngl. In W.,rd, \--<1.... 1m: e"",,1 ...~s ~kill& hypoth-elk.Uy ~b""l what lbe mi' 

p1u~'~ buwen "'ooid bot if lher 1'!111111ilf pm.ed dj~f*r.!t iml«l. ShiflinglM Imww or 
~nn back tt) lhe plaintiff' dilTer~ from II><: Gnus ffUfJllllalio", I'!Ukinj: il ~"-1icf for fhe 
lki'WlUnl to ~u(X~ ..hb ih!! BND. ,,, f~pome te the W",;1s Ci,/V<' d"",,~i"", a bit! ,,,'" 
b<'ell i"lrud~ in lin Sen~(e thaI ""ill ......ent)m the rulong Imd clarify I .... burd"l of pronf 
in disp""'. Ill'lpM! ca,\.e\. SoI'r Fai< EmpW}'mt'IIl Act, S. 1161, 101<:1. COil,., hI ~, 11) 

CO~. it,-c" SHU (Ju,~e. 19~" 
61. WlInh CO""", 109 S. CI. ~t 2121. 
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It CHAJfB£"RS V. OMAHA GIRLS CLUB. INC 6J 

A. Facts 

Acrording to the findings of the trial cQUtl, Ibe Girls dub of 
Omaha is a "private. non-profit, (all CJ\empt corporation" that serves 
girls between the ages ofeighl and eighteen Its staff conducts educa
lional, VOCAtional. and social programs. Ihat are designed to help the 
"young girls reach their full potentiaL"64 While the Girls Club's 
stated purpose is to "provide behavioral guidance and to. promote: the 
bealth, education and vocational and character development of sirts. 
regarul.ess of race, creed or national origin," it also boasts that its "eJl

!ensive contacl and tbe clO$.C relatiunships which often develop bt--. 
tween tbe staff and the members, .• differentiate it from schools and 
other youlh programs:' ..l Staff members "act as role model[sl" to the 
counselees with the expeclation that the girls will emulate their behav
ior." In addition to the role modeling, staff" members are required 10 
adopt the Girls Club's philosophies.. among which is the belief "that 
teenage pregnancy limits Ufe's option!> for a young woman:'6? 

In 1981, after two of tile Girls Club's single staff members be(:ame 
pregnant. the Girls Club instituted Rule: Eleven, or tbe Role Model 
Rule,H which said that pregnancies of single women were grounds for 

6}. 810( F.2d 6<i1 (ith eif. 1911) 
64. Ch.mbers~. Omw Gid" Club, 629 F Supp. 92S, ':128 (0. Ntk 19S6).
(is. /d. 
66 au E14 u 699. 
61. Id. Tht Gins Chu)"\ qbjO:Cli~ au !O, 

!. Creale a $llfie aoo M.blt environment Ihat fOlilers .m~ling relalirn.s,bip' .1ld 
inilividu.l value d¢~lnpm.enl through imentC'lWll wilh peen and 1Od,,!h 

t 	 ~Iop- utcI h .. plem~1 pWgllUT<!I III etllIhlt girls 10 blhld pos!liv~ sttr eslernl 
IhrQUeh siill4«~J(lprnent.ttld ..t'PIicltlion, 

l. 	Mak¢ illVai1&bk qu..fily n.::.:Ith progflUll' W girls may uf\d..-mrul and dear with 
their own hulCh ~ alld health mW:!(enan(:t; 

4. 	~h a dillafe ",belT Jir&. p;lrtkip!lle til aM np¢riellC(t !flr d~i.iom In;lk. 
in, ptOCt:I$ and h.ue bro.d OfprntlJnity 10 I.\~ ~Mp luk!I. 

$. 	Pro..wt oppofllUlilies (or ,:irb \<) ¢Ipkm Iblt rull ruge of tbel. petsQUlI up
II~ in family min ItId career citoieu. III wd.or 11.1 tale ~'01t'n!l 0{ lOOt il~es. 

6. 	 EnCOIITaaf a kl'lll",kdpc aad undtnu."d;<lI'l wthe ~"lIIIiouG cullu= m QUt \Oll'i. 

dy. Pttm10te a broad "in- ofrt:1ponsibility u" cili«n ura wge, cnmmQ<lity 
thrmqll cdUC*lion and o;i~k "'ivil)" 

7. Encouraae botb Indl~ualand "Dllp ~bilitr. 
C4a:mbtl'.$, 04 F.1<l a' 498 n.1. 

6tI The- Girl. Club';. pm«mnd policits umtain the fo!k>"il!,!I pnwISI.....S.. 

MAJOR CLlIB RULflS 
All p!:n01U tmploytd by Ih~ Oirl$ alJb of Om:l!hlIlIrl' itlltjttt 10 the (ull:!; alld 
rtJUbrtioll$ a$ ~ by the Doefd of Ditecton. The following art IWt I"'r. 
milUlC .ud $uch Ie" lMlIy rewjl in immtdiaU' .baQ!~ 

IMP£RMJSSfJlJ.E USE OF THE SND AND BFO(J 14''''''1 
dismissal.tl1< Sh0J11y thereafter, Ms. Chambers, a twenly·two---ye.'1r old, 
single staff member, became pregnant, ftpOfled the pregnancy to her 

,supervisor, and received a letter of termination: 10 

Ms, Chambers sued the Girls Club in the UOlted States District 
Court for the District of Nebraska1! alleging, in addition to constitu
tional and state law daim.~ that black sinale women comprise a class 
affected adversely by the Role Model Rule.u Essentially, sbe alleged a 
combination of ra!;e and sell-based discrimination n 

To show adverse impact on race, Ms. Chambers presented stlltis
tical c¥idence al triaP4 which supporl¢d the oourl's finding of dispa
rate impa!;l. Responding to Chambers' argumenu, the Girls Club 
asserted legititml.e bustne..'\S r-easrn"lSi for Ihe Rok Mode) Ruk to a\'\Oid 
liabilijy for disparate Impact al;\llinst race,l' 

Ms. L'hamhers tben attempted to prove that those rCMOns were ;::! 
" .'.,prete:duat by arguing that there were less restrictive meanS to aceom-

I L N"tptiv< rote modmni f(lf Gifh Club M~ II) mc:tude 'U4:h Ihinp M 
lingle puent pngc:!lllcje,. 

Citambtn. Ul f.ld "I 69'J 1),1, 
69. Clwnben "'. 0!;uUa Gids. t-lub. 619' F. SUN" &1 929, 

70 CMmbnI, 8.14 f<ld at 69;1, 

11. ~ Y. Ormilill Cri,h eM>, 6211 p, S\<pp. at 92-9 Chambtn ",Ikp viol,,· 

Ikm~ of the; 
Ih1'il, fiftb, ninth ,,"d fr... rll'Cl'lth amr:ndn"ltnu or \h~ CQMliuliion of 1m United 
Sta{fl. ..wJ&lion, (If lhe Civil II.tiht~ A¢I. 41. U ~C, t981. 193), 19&5. 1986 IlIld 
I!)SS, .lind ~J\dIlnl ~lrte vicl&tions illcJudinl' bld fAilh d»char,¢, dd"lIIt»IIWn, ' 
lllvuioll mpd>'M:Y, inumtkm!1 inftlclion of emotional distrtMi, lind cOMpiuey 10 
depri~ her of a naht 10 II livelIhood • 

ld. 
11, td. a.l 944. 
n rd. 
70(. ChamJ:.c,rf udislical ¢vidmcc ..oowt<;l, 
(l} !hal in l'fIU 1m, ftrtility rate for tttml8" ..,biles in tl'tc DuugW Ctlunly .ares 
Wit!- 16.1 p¢( Ihtwsand (er Hi per humiroO on COOlp!l,nI to 101.1 per lll.......salld 
fu.o" 1IQ1l·..,hil1': t<:erulK..-$ (or un piT hundrN},. • dw {"I1Hily r,,¢ Ql"black Irtm" 

a&'tfS is 1Ipf'mnmlOtdj 2 111 ti~ ,R,lll¢r Ihan !lu.t of ",ruIn. wilh fUpe<:1 IV 
Ihe overall fcnility talts, whiles u a class- au likdy I..." b«:mm prq;llllnl al'l'I"'''''
matdy !I("~ellty plr¢<'nl as ()[ten as bidl [lhll i'l., for ~tty len hlac:h "'00 boe· 
come prq;oant ooty 'ILYe1I ..bilts tx.conle pagnanlj. 

F~<IDl!hes¢ r~cts, it iii ~bk. "'''0 in the a~¢ 01 m<lrt sptCilic daHl, 10 

enlldu&: lIIal 1M impacl of the ifu.He MOOd ftukJ \rollId filII mote Iul1lbr~' 00 

black WOHlttl o(dlild·lx6nn,. 


Ch.ambc:r! V. Omah.a G,d~ Clllb, 629 F. S~pp, at 949 114). 

15. ''""t'k Court bditves that tht' IGirh <.:1110'S) nticullllW ,aIm. for ,m. [Ftok 

Mood Ruie). u·~ h.1 p4'1I~idc pm.m~¢ roo.: model! in .In ..uempt !n di'iCOMrq¢ IttttlgtU 
from bWo"""1': prt;ptu. ;. a kgitilt»lle, not'tdm:riminaIOf) ,¢_ (hal won ~karly ~:l' 
pbin.ed:' Id. al 9·n 
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plish the Girls Club's 8Oal1O. '6 Responding to Ms. Chambers' argu
men Is, the Oirls Club .convinced Ihe district court that there were 1'10 
other, less restrictive m~.ms to accomplish its goals.n 

Ms. Chambers further argued that the Role Model Rule was a 
cover for animus towards black women,'3 and thus. that the Girls 
Club should be held liable for COVert disparate ttealmenl. The Girl.. 
Club maintained thai it W'dS not intentionaJly discriminating againsl 
black women.7'1 

Additionally, Ms, Chambers argued that there was 00 evidence to 
show that the Role Model Rule was effective.'o The Oirts Club failed 
to offer any data to show a relatronsbip between the Role Model Rule 
and Ibe incidence of pregnancy in coume:!ets.3 ' Inslead of proving the 
Rule's efficacy. the Girls Ciub proposed that empirical data are not 
required to prove Ihat the Role Model Rule dist:ourages ilJegitimale 
pregnancy. It argued Ihat t.lpert testimony is sufficient to justify the 
Rule. even in the absence of verifying data. 11 Accotdingly, the Girls 
Club called an expen 10 testify that the Role Model Rule might re
'iev¢ the problem of t~age pregnancy.l..1 

The district court analyzed the case under both the disparate 

16, Cbambers ...,ved jlml she could be gh<1l a.leave cf .~I!« or (oold bt put in)l 
nrn!lAYmlut p(mlioo, IMfdoy r~mm..m, h<nclf from COfUlICl ""Ib lhe dub <tl~mben; alld 
.1I'mding any rupli~ role modd inltllf;nu Owm/Kn, S34 F.2d 111 1\12, 

11, Tht Ciirl$ Club o:m"'n«d tn.: diMrkl <:mitt lhallhen Wffl: no;.,;,,;h _.eorllad 
p',.hioM, V\" wprc 00k 16. UId thaI " kav~ of absmc~ WiJWd h.~ 10 N th~ Of war 
mooltt! loog tn II«'tImplish u..: ~nd dfffi. Tninin, a "pla:tmomt fur ChambeN would 
mpn« lis IOOniM (I( Oft.Iru,.jIA> trm'P.$, lJ. al M1:.oo. 

iiI. To ofww lhat tbe Oirb Oub"s '~fIM Ibc R-ok Mode-I Rult Wtl'1! p«:klt~, 
ClUicmbtn fried to p«W~' (I) that fhe ruk u,."ired inlntS>oll inl .... tn.: l<lMr , .... "'Oers· pli. 
VAt(' fi1l'C:t.: (~) Ihat kM. !""frkl~"1I' tJ!~rnltiyes wert ",,,.uEab~ ~"ch as a h:4\'t of absen.:e OJ 

tt'1lfl~rtr (If<Julll!:$; (1) that lhf rule is arrdkd in an irrational m~nn~r, j,t" il applies IQ singk 
prtP'lVlt w(lmen b"t mot 1<1 ~nJlt MOlflers, (4) I~I the rule promo~es 1I1>"'11<)I) alKI .. b<:rr. 
don is Mill "i.ble .'00 fur black women; (1) that Ir.~ rule impacts bbu:f< wonu:,~ "'Off 

l»Inhly; lIUd (6) 1/wllll/i/U'<llion oflh~ tlI/~ by !lrr bccrQ ofdi1ffl'-"l ..... "II QlImrpllo "'IW 
up Ollllll'lltl ICWOrO 11r( p/nillli,ff. C'hlllTlbcn 11'. Om.ma Girk aub, 629 F. Supp. al 947 (em
pwu lidded). 

W. The Glrl$ Club H:b,mtd lht alleptions of illlentionll11lcial di'<Cnm;n~tioD with 
In.: evidence dUll there _ • hf~h per~nt.1~e nf minorities 'employed by 1m, Club and 
.Utet:d thllt ptuentage was probali\fe nn inttfll. {d, a' 947-4S 1I.4l

So.. C)l<:rmA!I'f, 834 F,2d al 1()2. 
81, Id. at 7\)6.(l7 (M~MiJlia>l, J., di~!.enl;nl) ($14Iing that there i~ no e~;dence to ~uP'" 

p.1flll rellliion'hip belw~n Itll'n.,( pr~Jln3IlclM' and the ~ployment of an unwed prqJnam 
in'lr~'Clur), 

82. To support Ihh; Irgumem, tbe (i;,,, Club 'died Upoil navis •. Cit~ ofOal!as, 177 
F,2d 20S (~Ih Cif. 198$), Uri. dt!li~, 476 U.s. 116 (1986). 

8l. ChambcM ", Omaha Oi,b Club, 629 F. Supp. at 'JS I, Th~ eJlpc1't Intiflcd thai 
""lJc(:aU$t ItIi'Da8ers tuwe • n«d (01' 'signiflcallt Qln~H" ollt"4f ~hCi' home :on<! aT~ JiJ..~/y 10 
develop Cia$(' rdalion,hip$ wen. '" th. "'hir.h are f!lfolut(j allhe Girl. Club, .. Ihe rOO: 
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treatment theory and the disparate impact theory. u It discussed dis
parate treatment analysis first, but without distinguisllin8 Ihe race 
claim from the sell ciaim,u Ms. Cllnmbers and the Girls Club formed 
arguments based upOn race, Ms. Chambers' argumenl whicb she used 
to show covett disparate Ireatmenl conlained botb race and sex com
ponenLS.'''" Ultimately, the distritt court found no disparate 
treatment.H 

The district court then analyud the case under the disparate im
pact t~fY. It concluded that Ms. Chambers proved disparate impact 
against biack females because 11 rule banning single, prqnant workers 
would impact black women more harshly because of their higher rer~ 
lilily rales. 31 The court dismissed the case, however. holding that the 
Girls Club's reasons for the discrimina!ion were legitimate business 
reasons,a" and. therefore, there was no discrimination under Tide 
VII,I~O '.,' 

mOOetina .....!~ nwJd iN __ . ,,~ .i.abk ""'Y 10 au;ad 1M problem <If I~ p«'gmuK:)'." 
/d, (~\ lidded} 

Tru, EEOC has strict ftqUiUmrof$ for t&laWishiag 1M need for sanu:·tU role modell. 
a...::.._1he f>ug:n.aw:, Discriminalioo Act muk d~riminalion IlKlinsl p~ • nola· 
t'!IIl or Tilk vn, the ,:;,a...., l;1rict !eqllirr:menn, by analogy, apply Ie "".Itt( pr~ney
~ale" !'Ok mooe.l, ~j Is, if 1m: Girls Chili Irtsis!«I 011 havins I'KlnpH6nllnt r'<.)Ie ruudds, 
fI, by andoty. mun foUo.. (he $lI1!U' $trict ,uilklin!!5 fur stlHt-$H rGle I'Ilndo1inS' I'm a 
diw;;uuion of 1M EEOC rompli.tm:e ml1u,W rcqwn,r\!:l1ts ",itb r"';'p""1 10 "''''t·~~ roll. 
nwdeh, 1QIt //11M mole 154. 

3'. Id. II 94b41t. 94<).:52. 
U. 1d.:01 941. 
3~ Id. 
n. Id. III 941..411. 

1)3. 1<1.81949. S«supro note 14, 

89. The dinrkl «IUft M ltuot In lind OOsm= Jlec~ly, the Girls Club .. 'a~ required 

10 ,how a "clmt ne~"s bel"'etn Ih<- pol'cy ;n 'l1l~liOfl and a 'substantial goal (If the em 
ptaYff.''' Chambers v. Omaha Girl$ Club, 629 F. Sopp. II 949 (citln8 RObinsoo ~. Loril, 
1ard Carp., 444 F,2d 79l, 198 (~th Cir. 1'171)), '"[T]bere mU'1 be ~ 'p",;iti~e relall(ln~blp' 
t>elwt:rn lilt rule or pnhcy IUld the empto~er'$ pr()gr~m:" Id. at 9SO (quoti"g W .. ,hmghlo 
v. O.~i!, 416 U.S. U'J, 250 (197b)), Apph;n~ lhese lests, II", mUT! con~l",ktl jhl!ll (h~ 

(')nulla Oirb Club, 
tslliblilht<J by lhe evidence llule ;t<; only p"rf'O$¢ is 10 wrv: young gitl~ be' ... ~n 
tht agl!'l of ~,ghl .nd tillhlt:rn I~d III pro..roe lhe!.e ""omen ";Ih ~~f"O'Wrc hI Ih¢ 
groeatut number 01' 3,l),ilable ro>iti"e Ol"tiom.;n life. Th.. Girl'\- Club tt.:......t ..t;· 
Inhtd that t«nage pffgUa!)C)' ~ (lmtrnry to- th!~ l'''fJ'O'I' ;oml phiION'phy. Tt..: 
Olrh Club ~13bJj,hw thai ;t Itamsfly btUt..ed Ihal to- fH"rm;1 sitlg/(: fll"egmtnl <lair 
mtmbtn 10 ...or\< ... ith (he sir" """,lid elm.,..,y Ill<- imi'r<:,,~ion that t .... Girh Club 
tf)l'ldol'lw mmmauierl prtl!nan..,. fin (h~ tirl. in fh~ <lg~ gWllp if <;e"e". 

M al 950 (emphasi. addrd). 
'10. Id. ill QS2. 11w dMTllI «lurt did rtt'l ;:-~['f~"ly \Ial: lhallhe K"k Mudd Rule;~ 

jushlkd by 1he fiNO Tht wu.rt Ilhp~l!... bol'-~v.rf. m.tl:.~ 01 de>!, (~tbed;~tricl 1:<>1.11 

found thai il ..,u. Clmmkl'l. 334 F.:hI b91, 70.1 (8fh <-'If. 1?Sf). Ill<- ~;:'Ur! of apprak al"" 
dllritml lMot Ih~ ullJi ct:I\lr! did MI fmd Ih.!t Ihe Rnk htndri R"k" a HH)Q /d, 3' 1t» 

http:1:<>1.11
http:bol'-~v.rf
http:f>ug:n.aw
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Ms. Chambers appealed to the Court of Appeals for the Eighth 
Circuit. Even though it affirmed the dismissal of her claim, the court 
of appeals recognized that Ms. Chambers asserted a "combination of 
race and sex discrimination ... in violation of 42 U.S.c. [section] 
2<XXlc-2(a)."91 Furthermore. it is clear from the Chambers' arguments 
that she alleged intentional race discrimination92 and intentional sex 
discrimination.93 

B. The Court ofAppeals' Analysis 

I. Disparate Impact: Finding the Business Necessity Defense 

The court of appeals accepted the district court's finding that Ms. 
Chambers' statistical evidence proved disparate impact without explic
itly stating whether that impact was based Upon race or sex.94 Since 
the BND is the proper defense for unintentional disparate impact 
against either race or sex, the court analyzed the case to determine 
whether the Girls Club had proved business necessity.QS 

The court said that a defendant must satisfy two tests to prove the 
BND, The first test. formulated by the Supreme Court in Griggs, re
quires the defendant to prove that there is a "manifest relationship 
[between the challenged employment practice and] . , . the employ
ment in question. "96 The second test forces the defendant to prove 

91, Chambus, ~J4 r,ld at 700. 

92. Chambers~. Omaha Girl. Ctub, 629 F, Supp. al 930. At lrial, Chambers lried to 
prove thai the Role Model Rule had a disparate impact on race and that Ihe Girls Club's 
reasons for the Rule: were p~tutual. Durin, its discussion of the partics' ar,umenlS, the 
district court staled thaI "(t]he plaintiff's evidence of pretcxt ,enerally trics to cstablish 
that the (Role Model Rulel is a cover·up for the Girls Club's 'morality lIandard' which 
disapproves of bIDet sjnsle mothers." Jd. at 947 (emphasis added). The Girls Club at_ 
tempted to rebut this eviden~ by showin, lhal its "work force was racially balanced or 
contained a disproponiDlUltely hi,h percentl,c of minority employees, ..." Jd. (emphasis 
added) (citltion omiued). 

Thus, it is plain from Chambers' a"umenl and from the Girls Club', response '''-I 
both parties knew that Ihe argument was about rou. 

93. Chambers, 834 F.2d II 703. Accordin, to the coun of appeals; 

Chambers arguefd] alternatively thai the dimict coun erred in failing 10 find I 


violalion of Tille VII under the (covert] disparate treatment Ihrory, and that this 

ca5e {wilh rcspect to !lexl should nOI be analyzed under the (covert] disparate 

treatmenl throry bec.Ruse Chamhen' disch.r,e on aCCOUnl of her pre,nancy COn_ 

stitutes [oven, facially discriminatory disparate treatment or] intentional discrim. 

ination ... 


Jd. For I discussion of the three methods of showin, disparale treatment, see supra notes 
17·29 and accompanyin, teu. 

94. Id. at 701. 

9~. Id. 

96. Jd. (qoolin, Hawkins~. Anheusc:r·Busch, Inc .• 697 F.2d 810, 815 (8th Cir. 1983) 
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that there is a "compelling need ' , . to maintain [the] practice. "97 In 
addition to these two tests, the court said that the defendant might 
have to prove that the employment practice is "necessary to safe and 
efficient job performance"9S or "that the employer's goals are 'signifi
cantly served by' the practice. "99 

The court of appeals accepted the district court's finding that the 
Girls Club's purpose was to serve young girls and to expose them to 
life's opportunities, tOO It agreed that the "Girls Club established that 
it honestly believed that to permit single pregnant staff members to 
work with the (counselees] would convey the impression that the Girls 
Club condoned pregnancy"101 and that pregnancy would limit oppor
tunities in life for young girls. 102 Ruling that this "purpose" and this 
"belief" satisfied the tests for finding the BND. it held that the district 
court's finding '"that the [R]ole [M)ode1 [R]ule is justified by [the 
BND] and thus does not violate Title VII under the disparate impact 
theory is not clearly erroneous,"103 

In addition to accepting the district court's reasoning regarding 
"purpose" and "belief." the court of appeals concluded that the testi
mony of an expert witness was sufficient to show a manifest relation
ship between the Role Model Rule and teenage pregnancy in the 
absence of any data or validation studies. t04 Thus, it concluded that 
the Girls Club proved the BND.lOS 

(quolin, Dothard v. Rawlinson, 433 U.S. 321, 329 (1977) (quOIin, Griggs~. Duke Po....er 
Co., 401 U.S. 424, 432 (1971)))). 

97, /d. (quoting Hawkins, 697 F.2d at 815 (quoling Kirby v. Colony Furniture Co., 
613 F.2d 696, 706 n.6 (8th Cir. 1980)). 

98. [d. (quotin, McCosh ~. City of Grand Forks. 628 F.2d 10~8, 1062 (8th Cir. 
1980) (quoting Do/haN, 433 U.S. II 332 n.14)). 

99. /d. (quotin, Ne.... York City Transit Auth. Y. 1kazcT, 440 U.S. 568, 587 n.31 
(1979) (holding thai a rule which prohibited methadone users .'ho ....tre participants in I 

dru, rehabilitation program from occupying positions which .'ere "safetY'$tD'itiveH "'as 
manifestly related to the: employment in question). The Chamben court cited Beau, to 
support the notion that one WlY to cstablish Ihe BND damse is to show that the em
ployer's ,Dais arc significantly served by the practice. Ho,",ever, il was the trial court in 
Bnlztr that discussed goals. BroUT, 440 U.S.•1 587 n.31. Th~ Beau, Court ullimately 
reaffirmed Ih~ GriggI tesl thai the practice must be manifeslly related to the emplo) ment in 
question. Jd. 

100. Chamben, S)4 F.2d al 701. 

101. Jd. al 701·02 (empha,i~ added). 

102. Id. al 702. 

103. Id. al 703. 

104. Id. al 702. 

105. Id. al 703. 
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2. 	 Disparate Treatment: Findjng the Bona Fide Occupational 

Qualification 

In hs analysis of the disparate treatment claim, the court of ap.
peals concluded that Ms. Chambers bad not shown that the Girls 
Club'$ U:a50US for the Role Model Rule wete rrele:dual. Thus. there 
wail no intent to discriminate, and therefore, no disparate treatment.1tl6 
Ms. Chambers Argued thai there was CO.... ert disparate Ireatment on the 
basis of ra<:e ahd that the contrary fin!;iing was erranet1us.1tn Addi
tionaUy, Ms. Chambers argued that her "[sex claim] should not be 
analyzed under the (<m'ertj di$patate tretUrnent theory because [herl 
discharge on account of her pregnancy constitUlc[d] intentional dis. 
crimination lor overt disparate Ireatmentj."lOt More simply, she ar. 
gued that there was covert disparate treatment again.~l race rnd o..~Tt 
disparate tfUlmenl against sell. 

The coun of lippeals said lhat l~e BFOQ is a defense to either of 
these IWO Af81lments,.IQII without discussing the dl$parate treatlnenl in 
terms of rli(;C or sex. II reasoned, therefore., that even if the lower 
court trret:l in finding no disparate treatment,l1O Ms. Chambers could 
oot prevail if the Role ModeJ Rule constituted a BFOQ, III Without 
expressly saying so, the court effectively concluded that the Role 
Mode] Rule oouLd juslify bolh co'>'ert disparate treatment based upon 
race and overt disparate tuatmenl based upon SeA. 

tn a~<)ing the validity of the Rofe Model Rule as a BFOQ. the 
oourt said that the Girls Club had to prove that the .. 'esrencE' of the 
business operation would be undermined' "Ill if single pregnant cou"~ 
sclors were not 'fired. Additionally. the court said that scx nr non. 

106...., 

107. ld, Ew:n fhQlllh tht C';"mbal coorl did not ~ptCiJy rhe basi~ of tbe dIK<imlna' 
lIon ilU Ihi, point, U is dear IhIIl CMmboel'l WM ilr,uing 1M! tht coon sbould l!.h(o fuumI 
cow:tt racl41 ~It IrUtmcnt, Ii« 1IIpt'4 OOIt 92, and ~ ti!(o fW)~ ....u tilt iXI\lrf) 
Ot:itnrf tQ lind rllCial dUpaflllt il¢.11lmellL 

101. 	 Id. 
109. /d. II 10kH And n.IS. Tht court ,f.II$Otl(N;) Iltal becall$e Illt 8fOQ 1, Ihe 

PI"lJPH defense alai!!!1 irnrctional diKritr~inafion. it is au!labk for (:Qlttr{ ~u Ir...!. 

mml U "'en III lOr 1M O"otn disp...-ale ItCiltmenl. 8ecau:sc the Cha"'/)erll tI"IIIrt ...h:imatd~ 
round lhat 1m: kelt Model Ruk ....as I: aFOq,;1 ('ondmkd!hat bolh Ch3lllbcn< ugWllwu 
....c~ Im""t:re<t M. 

110. Jff. at 104 .n.18 ("e...rn if Ibt COMri(:1 OOUfl ..I"!'fd In /lndiag lID discrimimllm 
under dw dispaale tr=flMnl l/ttory, OIIf <;."OfIcltl$lon that lhe role mood rult u .. NQq 
1lIC&Il$ lhat theft can bo!' 1m vktJafion of Tilt. \'ll.ft~, ThL\ quoted language rd¢11i to Illt 
1:OIIt:rl dilpailic l<mllknl 'fgument. 

Ht 	 Id. _I 7Q)4)4 

Ill, fd. It 10t (qumm. D.-llhard v. Rilwlin-. 4)) U.S. 3'1. JH {19m (quo1inl 
Diu v. PAn Amer. World Airway$. 111(., 441 f'.1<1 )8$, .l3!J: (~1I, Cit), un:. dMied, 404 
U.S. 950 (191m} 

1990] IMPERMlSSlBLE USE OF mE BND AND BFOQ ISl 

ptegnancy would be a BFOQ when ,.. 'safe and emc~nl performance nf 
the job would [not] be possible without the challenged employment 
practice.' "10 Finally. according to the court, the Girls Club must 
prove that the Role Model Rule has a ... "manifest relationship to the 
employment in questiQn."· "1104

In!dead of applying the BFOQ tesls, however. the Chambers 
court proposed tbat tbe analysis of the BFOQ was "similar to and 
overlaps" the analysis of the BND.IH ft apparently reasoned that be· 
cause the tests were similar. the BFOQ and the aND are the same, To 
sUpp<lrt Ihis conclusion, Ihe Chambers court $tated that io one cu.seL 16 
"manifest relationship" was used 10 Bnd Ihe 8ND,llt while in another 
case, III "manifest relation..;:hip" was the test used I() find a BFOQ.1I9 
The -court continued its comparison by reasoning that in DorhDrd v. 
Rowlin:wn.l1f) the Supreme Court applied the "neccssnry to safe and 
efficient job perfonnance" lest to lind both the BND lind the at-'QQ. m 

Thus, relying on the similarity in the wording of (be tests, (bc 
court reasoned that the same facts that $upport 'be BND wilt also 
support the BFOQ.112 Consequently. because it was satisfied that the 
Role Model Rule was justified by tbe BND. tbe Chambers eourt con· 
cluded that Ihe Role Model Rule 111$0 was a BfoQ. IH According to 
the court, thi,\ conclusion jU$tified its dismissal of Ms. ChamberS' case, 

III, ANAI,YSIS 

The Chambers decision contains two r\.lndamental erron>, each of 

I U. IJ. (dlinE Dmm:Ni, 4)) U'S .1 ));1 (dIm, Wuh .... Sollthtril IkU Tel &. Ttl. 
Cn., +OS P.2d 228.. 23~ (5th CiT 1'$69'1))' 

114. /d, (quoting G\)mh~f v. 10*11 ~n'5 RfrocmlllOl")'. 612 F.2d lG19, tOM (tin 
Cit,), em. deniai, 446 u.s. %9 (l9$t)} (quoting Grigg, ~. D>.Ike PVwtf Co., 401 U.S. 424, 
432 (l911))). 

liS. 	 Id. at tool (qtIt)1in~ GUlIliur, 6U F.UI if IOSb n,8,. 
116. Hawtim. .... Anhtuscr·(luseh, 11K., {fl1 F.2d 810 (81h Gr, 190). 

In, Clulm/:lrn, fD4 EM II 700f. {chiag lJal!!kuu, 691 EM 111 gUl, 

118: GUllthr••. 1QW3 M,,,,'~ R~r<lf1l"llll(jry, 612' E2d 1079 (thh e....), fl'1l. .nniN, U6 

u.s, %9 H9Sn). 
119. Chn"'~rs, 834 EM 111 70* (tilin, Gu,nMr, 612 F.ld .1 IOU). TIlt CbQlttbrl"1 

tI"IIItt ci~ &.ntlwr 10 sho;o.t that thr !!:!it fur II RfOQ a Ihc- wrm: u fO>' tilt UND. The 
GuIl1;/(I" IXW/"t, bow..vrr, tv» il~ If"\! ro< thoc- UFOQ by cil;1l1 G,iggJ ... hich .... '" lIhIlUl lile 
fiND and not lhf lWOQ, The SVpr:«ne ('ourt .pph«J 1m -manif("l.1 fti.alioo1hl,. ,,,..be
.:mploymmt m ~.. It('Il \11 the BND:tnd n'A 10 the flFOQ .s.rr GriggJ, 4!)1 U.S. at 
.)t.32. 

no. 433 us, lll, 321 (971) 

Ill. "~Doi!umi, Hl u.s, a( 311 n,14I1iu~i""'" """I'!ililly) "Till lJotltal'rl,:fH 


U.S. At B3 (bfoq)." cm.~9"J. U4 f.2d al ,04 11,19. 
111. 	 Id. II W4 
113. 	 Id. III 705. 
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WESTERN NEW ENGLtfHD- UW U;VlliW lV'll. 12:1H ".. 
wbich may lead to increased e~posl,1relH to discrimination for employ. 
ees who allege race and seJ! claims in the s.atJW; action. The first prob
lem was 1he court's failute to ieparate its di\Cussion of the f'1lCe claim 
fTOrn its discussion of the sex claim. The second error was the COUl'fs 
failure to hold !he Girls Club to the Supreme Court's standards fot 
proving the BND. An additi<mal lwist 10 this .second error was the 
court's deterrninatioJl that the BFOQ and the BND are so similar that 
proving Ihe UND also proves the SFOQ. 

A. C01fjiisiJIg the Claims 

Ms. Chambers was fired for becoming pregnant, m As stated in 

114. Women tJU<y ~ pntkularly ("~1l\"Kd to wrongful clisuImuwlcn, due in ~ m 
Chtir I.tll p!llee~wlMdl/tation III Immbn'J of 1\ protecl.e<i groop. ~ leon "M:~~ Wli$ ado:kd 
HI lilt Civil Ri.nn hili In wh" _5 an app8:ftfn\ auempi 10 keep 1M biU from ptwIIg. IIQ 
CONI.). Rre 2.517 (19M). s..~ Sirota. S<>A DrSmmlMlron: TIlle YII and th(> Jk;aa FI<h. 
Occ"f"IfioM1Qu,,/ijirolicn, '$ rf.\, t. REv. 1O.2~ (l'!111). "0" Ille lau dly I'1f H(m~ de
bale 00 the Cwil Righn Bill, Rcpre<lil¢lltalj~t Sm,th, a !tlttlru::b tlpp''''''''! gf til" !!liU, pru
~, 'in pi: the illdusioo of'w:' as I proM:ri!N clu;ill~tian in lUI atlcmpt LO make the 
Hill ~lIhl~ t.o as many Iq~ton u ~i!:m;.~. {d. at 1U,21 (cit,,1ions omiued); V.w, 
;Wpm note 1, at 44\-4:1. flMr. Smith. long.lintt Ch.. innan or the HOJIlSe Comm~lttt OIl 
Rulct-and not a civit righu ¢Mhuswl-oII'el'(l.l II;" .m=dIru:nt in .. q>irit of utia llId 
ironic~. In wppon or Ille amendmmt M quntoo al knglh flQfl/ "ttkf b< bad ju$I 
.ee~h'''''' rrem a lady, PfesumaWy Cot: oftl!~ oon1tilllmh.. ". The Itller .,.'U. <OOIpt.inl 
.bout how God did nol ~\!Pf'1y ¢tI!OUlllh rtmI to '1i'Uid tM plight or Ipillilttrhood, l$kin, 
Conp-m;( it could bdl" ld, ~ II/$<) 110 CONGo Rrr. 2584 (l%4}. Alln!!'!g 1m the 
:pII!ll'OSe nfTitk "lit WII.$ to pmlect hlIiIch, R"P'~tati"" Greelle mred dal "1m" should 
IWl be lI1kiro 10 the bill wilhonl ntensivt hearinS" on tit< lIiolOl:!ical allfamcu bl:1..-J 
mm anll wom~n, fd. ~ gelmufiy 110 CONG, rtfC. 2577·S4 (1964) (ille complete dilitU1' 
!lion on the Hous<:- I\oot pen.iuing to 1M r-Sl: ()f Title VU). 

1H. &fore r-&eo€ the PrqlUilK}' OI'll:.lmin.OOn Act. l'1l'Jnllll! wonum "'He rd. 
(,.Ied ." .. "!ubdas$" whkh Win 001 m-nrm by Title VII for. disrnssjon \:/ftb(: <!OnCqrl 
of 51.11:w:1~ within one $t~, ~ SkU(a, J"pra nott lH, at 103942. The.\I!h¢! p«widc:!; Itt! 
uampk I'1f ho", wbclas~ in: tt¢'o!!Cl1, 

A ~ti"~ men's <:lub ha:t An optnin. IW • /:tI(:ket rtIOIt, attond.s:llL It In
~ tbAt il will hin only oOl'lbelrded males. Ir the My WPm<'<! ...tmawl)' ror 
lite: p<l$ilion bring a Tille VII leiWin, I court .t.oold find !\t'I tliu-.fimllJ&f>on ",..eo: 
1M ~mployu'$ lI!D-(tnUllt rule bu~, the cblu of an W<lmm benu'-C of 1lIri. 
unique phy~ .:har1l(feri~ti"". In fbi, taW, oowe>,«<, st:{ dlS.l:t1mination is pn. 
mimblt Ind a BFOQ e~IM1>. ba.:aw.e <:!Ilht pri~w::y-rdaled r~uir~lllent lha' tlte 
kx:tc:r room !l:llo:ndanu ~ ,Me J./Ilm unlqllt M:;inal clura<:t~r4t;'" n lite 
lodn I'tII)(U pG:lroos. Tnr rullnivn of all women npplin.n1llmay k.~e, (Of tl' 
amplel fwe"ly·H~e beartkd .nd ,wmly,/i"" IIl1nWtded mrn tomp(1ill$ fur tM 
job in thot Ilf()(k'Q1edsuhc~ Irlhe lwen'y-1I1!!: ~rdw men broo,M .. Title 
VII melkl" (jail'll for K~ d"".im'n';I1Km, fi lXltItt should reJ..::i their claim, Sinee 11 
BFOQ h .... eliminated .11 wormn from tOmpc:lilion, d;,,,dminalion .pi!»1 lhe 
bearded nuln doc:s not redue~ th.,m «Xl>pcliti ..' "'''p«rymem oppGtlunicies 
.~in51 ktmIk "pp/:icanh. 9o:<::au"t' lhe d""riminali(>n wi1l1m 3' smgle lubl:las1 is 
()n t~ bam Qf beard, 1II1d 001 _. Tille VII dotll no! prohibit it 

!d. at 1040 (footnOi~ omut¢d), F~iIlS Ihi, r_lIing. if a" ..mployer fa.~ nOn-

IMPERMISSIBLE USE OF 'IHE BND AND BFOQ '''''I 	 '" 
tbe Pregnancy Discrimination Act amendment to Title vn,lu preg~ 
nancy discrimination is sa discrimination.!l7 Because the Role 
Model Rule CJlprcssly stated that single pregnant counselors. would be 

pr.tgnarU womell over pregmml WOrMn. the preenanl women "'oullllU:lt ha .... Tick VJI 
>;Wm because they wm!ld be dtseriminlltd .tjIlhlu en the bali1 of prtjJlllM'lo:" rather tllan t:n 
lhe bMl. of suo 

U6, O:mgress tfUl;t:h:d the Pregnancy Discnmiol4tion Act., Pub, t, No, 9~·355 f I, 
'1 St4t 2076 (l97&} (erdiiled It 4~ U.s.c. • XOOeM (l9ftZ). in mipvn~ to. Supume , I 
Cullt\ <k\:i,ioo wbich. calr-gori:ted (Ilqnant ... omen It A~1au iHld ucluded cbcDllmm .,

Tillt VII protrction. ~""I El<octric Co. v. Gilbert, 429 FS 125. 14!46 (1916) (t~· 

Ilion d -.oo)'~1 benelits Qf p~~·rtlaled dNbilil~d:id not viollit Tak VU) $u ·1,

CatiIonUa Fro, s.v. A: Loan AS$'n v. Olltma, 47<) U.S, l12 0'87) (ltatm. that the PDA 

wu. ~ed in ~ to the Gilwrt oo:l~ioo); Newport NIlt'It Shiplnrildinl'awl: Oty ,1 

D.:lck Cc. v. EI!()I';. 46l U.S. 669, 613·-&1) {I~&l} (ktliliti~<, b~"ry of PO'" rl;lIto:IUl,Q 

CmISftS$' d~&1 of GI/bm in whkh Pf'f&fl'1K'Y discrimimllm ., .1l010i~); H.R. 
 <1R.,., No. 948, "tb Cong., 2d Sen. 2, "Prillrtd III 1978 u.s. COOlE CONo. &. AUM1N. ,.
News ,no, 4750(slltins Ih.1 the GilbufCOUJI decided in fa~or ofa diSlbtHty pl.n ",hich. 
ucl\«kd diWitllUes ~ on ~r}. ConSrC5! rdkcml tulhe Glt~t'/ dwn,ion by in
troducing Iwe bilk ~pecilkall" 4tup.::d «l overrule Gilbtin. ~ S. 99~, 95th CooS. hi 
5a.:f, {t917); }tR. 601~, 9$th Coo.., III SeM. (1'911), "f$, 99S wm.:h. 'e$uittd ill 1M POA) 
""lIS ~ In litu oftH it 0015j :tfttr .mlndin~ iu ~3elo COnwn mucb dille lUI of 
tbe House bill." RR REP. No, 9-4$, 9SIh Co<;J., ld Se!. I, "pJ"iJlltd In 1979 U.S, C(lOE 
~. &: ADMIt<!. NFW1- 414'9. Ad4ill(wW minot dilLl:retlC5 lVt'Ni IdiI)J¥td by lhe manlJ· 
tn of the HOII$( and Smtte. ~ H,R. om,. Rrp, No, 1116, 951f) Omg.. 2d Sen. 3, 
rtprillltd itt 1'11& U.s, OJOf, CuM>, .t ADMIN. NF.ws 4149. 4165. One ..ommentslCl' 
51aled tMI Ih¢ Gilbnt Court 'i~ tile tCIlvcWonlll hrt""l in watltillg Tide VII of the 
Civil Ri4h1~ Att ··tbt inl",! lOIn to pr1X«t indi.'hluah, rrom Imjwil anplaymwt _rimi· 
nttion inctudilll pt=gnUlt wocten" NlIlf.1IqJnJ no~ lO, 'Ill 614-15 Idting t~ UlttmeolS 
or Senator WiJliam.l. III Q)NG. Rrc. 15)9 (1911} in SWY Senstr Comm. (If! l.abtJr .nd 
Humall Resourttt, \16th Con&.. 2d SQ.s, L:,i51Ilti~ History of the Prqnaocy Dhcrimin.· 
Il(m Act of 19781 (979). 

121. 42U's,CiV»Je{k)(19'l) F<lf lUI oflhc PDA,S«Jupro note 2. SHl1lwl"f 
CJ".R, t 1604.10(&) i19ftS}("A wrill<rn o:r "n""riHm fmpioyIDffi1 pollcy or practic( ...hith. 
neh.u:l~ frem employment Applicants or cmpffiyl\'e$ beCimoe of pnSllallcy, ctlUdtJinh o:r 
rdal{(d ~ oondilioo5 i~ in prima f.rn: v(vl.tiou <:>fTith Vn:·l 

One u~.tion fur the blli:Irdltm t.o illlflltion.1 lJ!wriml>l6Mn based on pu:~y i5 
that 1m, Aet WIll Qrig'lIaJiy and elIeJU$ivt!y intended to prmcr:t Ih~ bbd lEt. $ff «,R. 
R£p. No 914, 88lh eo.... , 1st Sw:, !}, ,.,printed in 1%01 U,S, COt»; CONG. &. AO""JN. 
N£ws 2355, 2391, Wbilc oftCrill, ~mt 1Iddi11ooal ~;ews. on Ibt mrl'njt1J (lfT1tle VII, 
S¢na~ Po1f~" C:ntmrn- n"lm in I Hou$t ft'POf'! that Ttlk: VII: 

eTlUl1Krltt:'l • 'WtW$ of lI("l~ ~r OQl~ 00 1b1i: part ru .... employer ... h;';h il 

d«1alU to bt -"nl'''''(,,1 (mpW)'mrot PfKli~:' 


Tho:se iru:I!.t<k: 
I. ralJu«' til b;r~ a JOb apPlK&nt on ao:;eount <:>f 11K ... "'" 

:1. rtfuul jl) h;r~ I JOb mppllnnl on In;oun\ of his, ra,·~; 


1. dbclllrg:e of lin cmproy¢e (In a~(I\ml m tl!~ filet; 

" 	 di'<t:riminalion m com~n<.ukJII again1\!: ~o ...."I,loi'1I\! (!II lIC«lUnl of hi~ 


fa(;e; 


U. di~rimin"tion on an;(JUnl d rat:e Ipinsl any iruh"idval in In I['prm' 
ti=;h.ip p!'ogrnm. 

Id, II 107. ttpriMld i~ 1%4 U.s CtW>I; CtJ~/', & AI~MIM!. Nr.w'i al 2414. ForthN e>l· 
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WESTEkN NEW ENGLAND LAW REYIEW fYal. 12:1,lj '" 
fired, ;t was oven disparate treatmCftt against se}t (pr-egnancy).m 

The court ofappeals referred (0 Ms. Chambers' Title VIJ claim :as 
a "combination of :race and sell discrimination in the course of em
ployment:>m recognizing that the claim was a race claim and a Set 
claim. It did not recognize, however, that the sex claim was overt 
disparate 1reatment while the race claim was based upon both dispa
rate impact and covert disparate treatment. TIle COlll1 simply ac. 
eepted that Ms. Chambers' statrs:tical evidence proved disparate 
impact without spet;ifying whether the disparity was based upon face 
or sex, no Consequl;:oUy. when it held lhal the lower court's nnding, 
that the Role Model Rule was justified by lhe BND. was not clearly 
errofteou..., I:H it impliedly held that tbe overt disparate treatment based 
upon sex was justified by the BND. U:} This reasoning is: inl;orrecl be~ 
cauU' disparat~ treatment on the basis of set; (prcgnanI;Y) requires the 
BFOQ defense tQ be lawful, The Chambers court acknowledged that 
the district court "did not dearly conclude Ihat the [R]ole [Mjodt:l 
[RjuJe qualified us a [HroQ) .. ":'Ul and in the same paragraph of its 

okoc.e ofl~ a,,~usiW' fO(:l.l$O\1- tht black ran it indicated by the WIowint. ditcUllsion whieh 
t<."eOmpanied rttle VU dd:IIIItt; 


fa 1IIIrtooS regiom of the country thne i$ dacrimlll&lion apin~t _ minority 

IJ-P\- Most atarin~ ~«, is tM di1(."rimm...lro.. "fIIillst Nt&f<ln ..hid! ;:a_ 

im Ihroughoul OUf N.tion. Today. mort tbal 100 YClln :alkr their forma' ~ 

dpalKm, Ntitroet, who m.ok" \if' ~r 10 Pl'f<;ml of oot P"PUlatkm, are by virll/ill 

of one Of IfflOthtr 1ype of di.c:rm.il\ll.lion nm: act\'lHkd lhe righls,. flri"ilc&lC$, Ind 

opponun'lie1; which an: ronsiduw 10 ~ 11M mUM bet, lbe mUhlirht of .11 

<.1iliull'. 

la,,, IS. "pril'ltni iJt 1%4 US, Con!; CONe, &; AOM1N, NEWS It 119l 
In, fi)r the eifC\lmll~ Ihal led to lbet _tmrnt of Ii«: Molt' Model Rul~, II« 

$upro Uil.IlIlld """"mpauyin.:rote!< 63·69. f'tfI Ih~ Inl <Jf fht Rult Modd Muk, see ll.lpra 
lIo/t 68. 

12' Clumben 't. Omah;. Gh4 Club, roe., 834 F.Zd b'J1, 100 (alh elr. 1911). 
130. III. at 71.)1. A reeent flGtt Itsc J:ms (.iled 10 Illllb 11m: dhtil1OClioll. Sa NOiIt, Dt> 

U"o.w/ i'rt!gtMm Mmilvl QmslifUIt NIfPI.·.... RoM MI'Ifir:is? C'hombe-rs ~. Oma';" Gi,1s 
ctub,lt CtEtGmu... L RF"'. 1119 (19i1l), £_ though thl~ ""thor d18l1ellJei tht oo"-rt 
of &ppeoh' faiJ"-Te ttl r~c tbe dlJ\'Utn<.:t' 00,.__ 1M BND Illd tm: BFOQ, fihe d...." 
not mtntioll or notkc lhat dilpIf1IIte impact h ~ lipan race and <lbpaf.l" Ireal""'l1l i~ 
best<lupon KA. Id. ",,1141 

Ill. ClwmfH.", 83. f'.2d at 103. 
H2. ~ district <:(111M raufld Ihll\ the !Rlole [Mjndcl [Rllll¢ !"'as] j\lst!W by run";. 

!less l\eCCS.\ily bee:a1l'll' Ihocre ["'11$14 ItlllU'lifl"ll Iltblioll~h;p mwetn thl: Cl,,-b'~ r.,m!3menqd 
purpose .nd the IRJult." Clrambtl'1, 1IJ4 f.2d al 701 The «n:!rI hdd that rhe dhtrKl 
OOtIrI'~ 1«01.11'11 nf tm: flid~~ W4~ f'~bk, Il'.akmg the f!;Mh' Mode! M",le lawful a. I< 
END. /d. ",I 102 Thutfure, ~jnee th.~ flok Modd Rlllr was fiOCilllly diwrimina!or}. the 
C<lIlrt. ill rl!h:t, held thllt l"ttntirJnal $C'~ual ,h$<:rimin.dmn WI<' jUM,/ktj by thf' BND. 

0vIc ttllde!lt liCit .!!oO f'vul\d raul! with jUlt!fyfflJ disl'1'n<le tr~l<tmem "laims with Ihe 
BND. Slot N{l{~, Cklmlxm " am",;., Girls Crub, '''(.' 1M £ithtlr Ci~uil ~m 1Ju; l.Jit:I<!r 
tu hqM1ff)' &utd Dil(:n'm/I1"fiM. J Sf. JO»N'~ J. Of. tU;;,>,L (".{)Mt.ltm 197,21' {l9SN), 

I)). CTtat.,q.,.n-, U4 f.2d., 1(1(. 
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opinion. the ChamMI'$ court stated that an intentional violation of Ti
de VIJ requires a RFOQ.l~ 

Notwithstanding this iMccurate analysis, bowever, the court viti· 
mately c<mcllJded that the Roll,' Model RIde was justified by the SND 
Imd also was a BFOQ,IH If the Ro!e Model Rull,' were a BFOQ. tben 
the dilmissal of Ihe scx claim was proper, even though the race and 
sex claims were confused. This is not true, however. with respect to 
the race claim. 

Ms. Chambers arglJed that the district court erred in not finding 
disparate treatment."o Ms. Chambers' attempt to prove dispamte 
treatment was made through the process of showiog disparate impact 
and then proving tha1 tbe employer's business reasons were prete;.:
luat t 17 The Cl)lJrt of appeals said thai even if disparate treatment had 
been shown through' this analysis, the dismissal was still proper be
cause the Role Model Rule was !llso a BrQQ'. m However. the dispa. 
rate tmpact-to-disparate treatment analysit Ihat Ms. Chambers 
proposed wa.. dira:led at proving racial discrimination. When M.s. 
Chambers introduced the statistical evidence of higher rates of preg~ 
nancy among black wouu:n 139 to show disparate impact on a protected 
group. she showed racial discriminatIOrI. 11 was not women who were 
adversely affected, it was block women. WI If. a.<.; the court st'e1ns wi11

134. lti. This ~I.ttmen\ is trut QI1ly .'Ih rnp«:1 t,.. ~~. ~ Jupt'I1l'\OIe n lor t'<i
d~ thaI tM BPOQ et.nOOl be .pplied to race disoe:rimination. 

US, ~ C1u<!'l'fbcl'1 rouf1 uid rhat: 

E~!I if the distrkl callrt erred in findin« no <fut::timinatioll tinder Ihe disparate 
I!tIIlmenl tht>ory, oot «)f!.;h'$;On thai Ih~ tR}vk [MJodd IMIUlt b a [BFOl.!I 
mcaruI til»' tb~re Ciiln bill 00 rioWioll ofThlf VB. Morecwer, Ihept'./' se mltntw!l1ll 
di... rimi""tion awoad! ~H'(1lud by CI'I~mbeB simpl)' tlimillates 1M lmnkn· 
shiEb"" \lf~lIrt ... lea'oill! tht l6fOQ] ncepiion u the ernptoyet'l<>llly (/(0. 

[en5l:. ThIU,. 01.. L-cndulliOIl Of) thf' lDFOQJ i.sue GIIiiO .'ml'1d pec""" Ch10mben 
from {'!':"i'<lUti umkr htl proposed P'" ~ irut1lUonal dm;ril:nirnolKm 'ppto,l('h. 

!d. 	at 104 11.111.. 
Un 1d 3t 103. 
U7. Chamlll:l~". Omah. Qirls Oub, 62'» F. SUPf'. 92', 94641 (1'»86)_ Sec lliprtJ 

nota 2'.19 fur a di~ <lfIM S!lpr~me Coun ('1\11¢' whetii' {i1h mdhod of pmYil'l, dillp!l
ral" 1"",1..,.,.,1 ;$ <kseribed. 

DS. CM",,~"li. 834 F.2d It 7tH, 104 o. U. 
1111. Cb;tll"OO~ v. Omaha Girls Clob, 629 F. SUpp. al94!t :1.44. 
140 fa. at 93-1·)'1. c.:hamben nlltsd illt,"n(ion~1 race ui",.iminali<m UOOfi 42 

U.S.C. § 198L 'flu: uffll c¢urt ((lumlnG .. vidcm't of ;I'IUmficmal rn« d~rim;n.l'''11 and 
diyniued the d31m. Ed. al 934. Con~\I"'I'II!y. _hen Ih~ Irial emir! diK~ ,tic Tilk VII 
tlltims, it boegan hy Ji!IUting II! d~u$Sion of nee diKriminalK>n to th"dkpatale ;mpatt th~1 
lilt RDk Modd R"le /lUly bav~ on bInd. W()men Jd. 31 '141. II rdl 1m.1 U'Ctil1:1 1981 
bafrw a find, .. , I,lf (0,,,,1 dripafllte m:fttm~nl1\'ltb !~1 In ra«. Clumhcl'l. hcll>"\l~tr, 
3fl1l((l IMt 1m- AAdinll 0'1 ;nlt~II&cia1 di<;e,im'ruoiU;m w:n.n trror. ChomlMn.2),4 
F.2d 01 1i}4 u.lll. 
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ing to assume. Itt Ms. Chambers had succt«led in proving coven fa

~ disparate trtatrnenl. she should have prevailed. The law is dear 
that the BFOQ is not an affirmative defense for Tal.-lai disparate 
tTeutrnent.141 

To avoid confusln, the theories, courtS can use the fonowing sim
ple analytical framework. First, cour1s should separate the evidence 
Chat su~rts Ihe race daim from lbe evidence that supports the $e)J 

clairn. Second, it the evidence pertainina to sex. discrimination proves 
disparate impact, then the employer can avoid liability by successfully 
asserting the BND. (f the eviden« proves disparate treatment. tben 
the defendant/employer must prove a BFOQ to 8Yclid Uability. Third, 
COurts should follow the same steps for inc race claim. In the race 
claim. however, if the plainlilf/employee proves disparate treatment, 
tbe rnlp10yer cannot use a BFOQ to justify the djscriminatton.14) 

B. The Couns Failure 10 Apply thq Jzulkia/ly Indicated Standards 
/01' Finding Busin.ess Necessity or Bona Fiat! Ot::cuptltional 
Qualification 

1. Findln, the Business NecessifY Defense 

In making: the determination Ihat Ihe Role Model Rule Was a 
BND, the court of appeals purported to subject the Role Model Rule 
to tests. formulated by the Supreme Court in Griggs and Washing(an ~. 
Davis. t-« While the Chambers court accurately identified the lestS, the 
Girls Ctub did not meet its burden of proof for pa.\c>r;ing those tests 
based upon the facts of Chambers. 

The Supreme COUrt staled that employment practices whicb have 
a disparate impact on a prC10cted class must be manifeslly relaled to 
lhe employment in question1<4:1' and mnst be validated in terms of job 
perfurmanee. I

<46 The Girls Club offered as its proof of "manifest rda. 
tionship" thai it "honestly belieVed" that the presenc~ of single. preg
nant SlaW members would convey the impression of condoning 

14), Id. 

1.2, .2 U.$,C. § 2~2(d (198:n. For !Il" I~~t rnlM- tI*!Uf!! thai ti!;u rdigiOIl, SUo 

.Itd """'lunal orilin u thtoo1t clas5ibtioms lhat _ $ul)jett to the flFOQ ju~lijk>IJion. II« 

wpm n«e)O. For teanlluiv¢ nOllth)' or the flFOQ india:I!1>1I Ihat it \1111$ no( lllftlIt 10 
.ppl)' tu ftee, .I.I\e lfIpm note 32. 

IU EEOC Cvmpl. Man. (8NA) i 613,1 (1982) f'nc pM«'lm elm ilf rue is n« 
mctudtd In tbe {BF<X;l1 JUI!ulQf)' Cltcq:.tion ltId thrarf~ ClIM!)E, under any cir.... lImsjan~, 
be WWiidtroed a BFOQ to.. Iny j9b."). For further tv~¢nu thai tht UFOQ ct\,H101 be: 
applied to raee, IIeC SlIpN noUt :12. 

1«. Su lupttllWles 'J6..105.mf M:<;;1)mpa"f i"I!e11. 
I"j. Gri",~, UnL: row"r Co., 401 U.s. 424, 431 (E'91l). 
1046. WashinSIO<l v, ilItv,s, 426 U.S. U9, 241 (1916). 
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ilicgitimate leenage pregnancy.l., By its own admission. the Girls 
Club had no data to support the relationship.'·s The Chambers court 
relied UpOn Davis v. City c/ DaJlas 1<49 to undersrore the notion that 
validation studies were not required. The Davis rourt, however, lim· 
ited its holding to the specific facts of Davis in which human safelY 
concerns justified using other mf'tlns of judging qualiflcations.!$(1 The 
Da~i's court f'mphasized that when there are high ~onomjc and 
human safety risks involved in a job. there afe verifiable ways to judge 
qualifications other durn validating educational requirements.I" 
Thus, the Ckamfu!rs ct)ur('$ reliance on the lack of data was misguid¢d 
because the Davis oourt's willingness to "rela.\ the stringent validation 
requirements" was strictly limited to the evaluation of academic' 
credential~" 1'2 

Assuming that expect testimony could sub!itltute for verifying 
data. the Girls Club called an expert who testified that the Role Model 
Rule "couJd be, .. another viable way to altack , . , pn::gnancy."1n 
This testimony, however. did nol comply with standards set by the 
EEOC for establishing the need ror single nonpregnant role models Il<l 

U1, o..mben~. Omalu Gills o"t;., 629 P. Suw ,t q~. 11111 sa EEOC ~. Ok! 
Domilli<>n Se.c. (.';mp., 41 F.E.i'. Cases 61L 617· 18 fE.D. v .. 1966Haood [ailh ~ubjeclivt 
belkf' ""ill not &In' an !liM' wile discrintittlorory dtcldon). 

HS- Cham~ .., Oma,ba Girt, Club, 629 F. S\4l)l••1951 (Malin, thllt the tilrls Club 
~ lhe Rclt MQ\kl Ruk in." "U(1JIi'! I<l l'mil !ctll~ pr.egnan"'r:-; bUI offCN"" d"t1 to 
Juppon , Ilndillg IMt the Rule .either ~ or doel not. t«:Omplish thit purP'=1 

149. m F.ld 2M (,til dr. 1~8S). em. dMlu, 416 U.S. lIln (\~g6), 
lSI}. Id. alll1, In Dem, lilt th.Umg«i plactkc wu the crilma!»¢d fOO'loClecti,,& 

city p<illu ollil;cn. 14.... :rot.. While I!'lp«$$ir'lg IU wilbll."cu \0.!10.., 1M palkt: f<JI'<:C 
wide: It.l;twk in dt'ttrmininj Hlft qualifu:;atiola of pnl;"'~ officers because il[ the d1ln(t('lS of 
du job, the Deru «>un ".Ied that '1b}ea:~ m the' ptof~al.wnre of tht job. rouplrd 
with I~ rish ","d pUblic fnPQt\$Jbil,\ies ,.";"1 in the po!i;uon, ~ roncli.ldt thai empm' 
m fVitkn« »11;;» requim;\to ~,,1i.d1It the ~ 11!lilltd~ of the tducslt.:nul requirement 
This i5 not tv SIl},. of eoUrM:, 1M! ~alidal;lIn is not rf'quirai" Id. II 217. 

m. 14. 
U2. lii. lit 211 /1,12, The ",,'Mrt 0( ~ abo rdkd \I('Ol'1 UlI\i(kins ... A"lKuur' 

O\l$(i>. Jne .. 697 F 1t! &10 (81h Cir, 1983). \(f'j;\lPflorl ;1$ (onel\l1i<m Iflst $bJhtica! pfOcf 0( 

" rdafiooilhip b«",cw Ibe RoIt: Model Rule "nil t_ge pregnane), w...~ not tl!quirrd. 
Chalftbotn, tJ.4 F.ld .t 702. 10 11i.,dim,'" female eml,ro1~ Wlln only a high whooi dq:,e.: 
....u dflIied promoIion 14 lhe flO$~I""" of nal:ffillls c('mlml anab'v w}lich RquimJ it coIltgt 
deVQIi. Th., lin'if"" awr! Mated thaI "validatiol, uuil!i"j ""ould Mv.: !.IrNlJ/hmm 1M 
{lO:[fIpilny"l QUt." hut rou\d!WI "~ay. . lhill ,· .. Ii.!ltlllO<> slud.~ l1'tt"'131"'3~' n:qui,<rl:' 
HII...lwu. UH F.2d at 8! !'-I/i. It f~ricl¢d: ,ts hofdins, hownN, 10 "1M {>lCt~ of [111111' 
k1'/ul." Iri. 

153. Clwmbm, SJ4. f.2d 31 101 r\, 14. {eml'h.I<is added). 
154, l'h~ EEOC <.::omplilillCe Mannal di'l(:,,~ws Ih~ III'O{) '" ~P'" ,Ik t}r>M orela""",, 

$ec!iooo 62$.11 wt~ out a detaikd j~l tJf f""tU!lem~nIS Ihl<1 an f'ttIl'l"ycr mo';! m«t in on!~' 10 
pro • ., thlll 21: ··I~Jamc-.'\C~ Ruk!: ~f.Jd."" IlFOf}_" EEOC C<>m"t Matl_ CHNA,;: i>H 8 

.(l932), 	 In It>!: Clwml",,~ <:a-'tC. Ihot "SlIm(','taloe.-uf.oonf'f~W:Y" is 2",,!n~(lU~ HI -satm' 
M"''' b«ause the rOA atllbb$hcd Ih3[ di'll'''m'n;l!ron hIKnl till pt(gru>""Y IS "" d~",rimi, 

http:djscriminatton.14
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'fhe EEOC directs that a COUi1 must find by a prepondrrance of evi. 
dence that the: counselees ha\'e a psychological need fur noopregnanl 
role ttlOdels, Thi'S. need must be m«1ically verified in writing, m 

In addition 10 its search for a justification for dismissing Cham
beTs' claim after ignoous- the need for validation Siu(jjes and relyiHg on 
inadequate upert witness testimony, the coun of appeals Iried to 
modify the manifest relationship standard to include a relationship 10 
the employer'S company goals. The court cited New York City Trcn.ul 
Authority v. lkazernc; t(l supporhlS argument that the Role Model 
Rule may be related to company goals rather than to the employment 
in queslion. U1 The use i)f Beazer arguably allowed tite ChamM!S 
l,."Ou11 10 justify finding the- BND becall're BeauI' introduetd tbe idea of 
manifest relationship to the goals ralher than to the actual perform
ance of thejoh as required by Griggs. The Beazer COllrl. however, was 
simply reaffirming th(' Griggs standard when it conceded to tbe BeaUT 
trial court's finding.<> thai goals and safely can have a bearing on 
whether an employment policy is manifestly related to the employ· 
ment in qUesti{~Il_l'l 

1\llion, The Manuaf Sl3te<. Ill:., I" d~urnHM whnher a ~m"-~" rolt mod\:lll. DFOQ,' 
GOutl m.,.c 

(Ji 	Al«tWn "'helhrr """'din$ I' !<ImN<r~ role ~l 10 6nl~ l1'ydwkl:gicd 
nnNk vf dien!s ~ "",''l'llU;f) 1<> lilt rmnmll Op<"tlilion of 1m, empIO~er'l 
blllltl(;o. 

(2) Oblain mrdic.t! e~,dt-r..:" ("'''1 (he ""I'IO~tr IIw lilt ~mpkry",,~ cl;"nl1 runt 
l'Sydmwgical netd (or a <siIm,...''''~ rok mood. Thh ~iden"" h Ih<: main rle· 
m~n.l in,~ S40\¢SU ",1( mod<:1 in~t1u~tion. and J1>1~1 b( in lhe faml 0(" 
written nlnt'm,nt ill llffid.~!1 (IfflV1d<:d by it dtJdt»', ~yt;h;lIH"m, Of 
Pl}"'lwlogis:!:. 

IJ. • 62',8(4). Whik 11K ~pen WQn<\$.'. in <:Mmbtn ""1l5i • doctor, 51>e ICItiMd IMI tile 
ooulUdce\ \Oint m,dy ~ ~® ",1..1the-I" ~f~,w twl ma.de 1>0 !»r~fen,,", lhal ,lie $iris had 
It p5)'diJOII.JIk::i1 "ctd f(lf IlImp'''1""n\ rok rn.:w:Iels. Ch1tll~.. ~." Omaha Gith Onb, 629 F. 
SIlPP, 101 <;is] 1l.~2, 

The sl.&l>dwS of pt1)ol)f requind by the EEOC Comp&ncr Manl'a1 i. ~11t'ed ill 
• 6U,4(hK')' 

A.. lindlll8 [dd"",rimirnnionJ will fl$\)lt if Ilw .. ¢mpkry« falls II) pfl"~f by. 
pr~ran~ cf the- tV'ldeAa' (baA; (i) Iht <:Z$¢ncc of lbe bust<>=! would be 1111_ 
demtinuS by .,...plO}ina fMmbtn ofllle "(l((tU(ftd ~~ [~illJ!l(, P"t:nlm! nalf mtm. 
~I in. our <:;btl, 11m:! (ii,.all "r wbstan.Hally aU members Qfthe udllded;,u Jlft 

un.bk t<;> perfurm Iht e$knlW dut;':, of the job in qlle5I'''JI. 
EEOC Con.pl Man (DNA) § 61SA{b'l4:'s) (\9!l).. 

U5. EEOC Cvmpt Mu: (BNA) § t.2H(., (1932). 

156. 440 U.S. 568 (1919). 

In. o..mb.,,'l, SJ.4, F.2d It 101. 


U8. lktutr-. 440 U.S ill $81 tdl. 
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2. Finding the &na Fide Occupational Qua1ificalion 

Even if the evidence offered by the Girls Club bad been stlfficient 
to establish tlie BND. the Role Model Rule still had to mee\ the test:!> 
for Ihe BFOQ becatlse it diS(.-nminaled overtly against pregnanl wo
men,I,9 The Chambers court. howt'Ver, equated the standards for 
finding a BFOQ with the standards for finding the BND and errone· 
ously concl:uded Ihat the tests for the two defenses were the same. 

Comparing Dotnard to Chambers underscores a vast discrepancy 
between the Supreme Court standards f()t finding a BFOQ And the 
standards used by tbe court of appeals. ReeaU that the Dothan! Coun 
aUowed the BFOQ: defense only after a showing tha110e es.u>nce of the 
prison operation would be undermined if women ttuployees were not 
fired, 1t demrutded a/actual basis for believing Ihat no woman could 
perform the job safely aod efficiently. In Cltami1ers, tbe Girls Club's 
only evidence was the unsubstantiated "honest belief" in the efficacy 
of the ~Qle Model Rule.l~ The Oirls CJub offered ex.pert testimony. 
wilh validation, that tbe Rot¢, Model Rule may reduce the number of 
single pregnancies in wunM!lees, ,~, Moreover, the lJcJrhard Court em
phasized personal $<l.fety concerns as ex1reme as fear or rape and mur· 
der,IM while in ChamlH>n;. the plaintiff worked in an innocuous 
setting. with no threat of danger beyond the undocumented possibility 
that ber pregnan<:y would give an undesirable impression. 

The court of appeals, bowewr, did not compare Dothard to 
Chambers. It did not uamine tbe Oirls Club's evidence in light of the 
BFOQ language. il" bhtury, or its trealment by the EEOC It avoided 
tbe entire issue, mmply by proposing that the analysis of a BFOQ was 
"similar 10 and overl:ilJX!" the analysis of the BNO.If>3 It compared lhe 
tests fOr finding the BNO and the DFOQ.1M concluding that the tests 
(or each defense were essentially Ihe same. 16S For the court of appeals, 
it logically followed that if the Role Model Rule were a UND, and if 
the tests (or finding: the BND and fOf finding the BFOQ were the 

I~, "f:hf Rnle Model R~.I~ -..» I"UUly d!$Ct!mmlflM) aod t~r¢fOl't r~ir1«l Ihe 
Yf'OQ 10 be h.l,,1. EEOC CompL Man, § 004,IO(c) {l9fi1,. 


160 Chami>n!l, 8)4 F.ld at 701. 

161 M. &1702 nd4. 

11)2. Ocllultd •. RaWll11soo, aJJ I),S_ HI. :134.)7 {l9n,. The emlwei Coon did 

rlol il{>¢ciftcally ~!It~ that mdy COTICtt1li ..e,~ ..I\I('~ 10 be tahn inlo co..WtTalioO 11 did 
unokJ'iC(jfe. in ii' ~WttJl\en.t of fa<'l>, Ih:.! the oo",tillUo, w«e ulrem~ lind th<: BI'OQ 
sh<>uJd bot \!$Cd lIIilh nu-cmc tlr\ief1l.tion. 

16J. CMmbom. 8.4 Fld ~ 104 (qumin, GU!llhcr ... I_a Mnn Refmmltrny.612 
EM !OJ':!, 1086118 (8th Cu.). cm. J(flitd. Uti U 5 966 (j9W))_ 

164. 14, 1I11Ot n.l~. 


163, Jd. al 1tH·m 
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same, Ihen the Role Model kule was also a BFOQ.IWI 
To compare the tests, the court said that in Hawki", v. Anheuser

Busch. IlfC"IM tbe "manirest relationship to the employment in ques
tion" lest is used to prove the BND.!" Tben. in its atterupl to demon
sttate the similarity between the BFOQ Md the BND, tbe court 
poinlld out that the test which was used to prove the eND in Haw
kins also was used to prove the BFOQ in Gun/Iter ¥.JoWQ SUIte Men's 
RefornUllory.t0 Even though Gunther involved a BFOQ. it quoted 
Griw. the seminal disparate impact case that nnt established the 
RND.l1o Thus. both the Hawkins and the Gun.ther courts associated 
the "mallifest relationship to the employment in question" test wilh 
tm: UNO. The Chambers court apparently thought that ~he "manifest 
relationship" test was used to prove a BFOQ in Gunther. The Cham_ 
ben court's reasoning that Ihe Girls Club proved a llFOQ because- it 

" provul the UND oontained two errors. First. the Oids Club did not .. 	 prove the BND, Second. the court mislOikenly believed that 1m, Gun~ 
rhe, court used the "ttlanifcst relationship" test to lind a BFOQ. The 
Chambers COUrt's belief that the same manifest relationship proved 
both the BND and the BFOQ fed tbat court to ooncJude, ermneomdy, 
that (he same set of facts. proves bot~ defenses. 

An examination of the respecll\'e uses of the BND and the llFOQ 
provides evidence that the two defenses are not the same. "In analyz
ing a BFOQ defense to a charge, it is important to distinguish between 
the BFOQ ,and business necessity, ... The primary di/ference is thul 
the BFOQ statutory exception allows an employer to deliberorely dis
criminate on the basi$ of religion, :Sex, or national origin. " .."'71 The 
BND IS the proper defense for I,lllintentional discrimination,m The 
BFOQ is $be proper dc:fertse foc intentional discriminalion.11J B«ausc 
inh:ntlonal discrimination implks greater culpability than uninten
tiol'ud discriminatlon,".f< for policy reasons, the BFOQ standard 

166. 14, 


161" 691 F.2d 1110 (8(b Cir. 1933). 

168, Chumbtotl, 8).4 f.ld al 704. 


169, /d, In GIIMM', a fenuk rmplQ}H .n~e<d 1rn.1 a me,,'5 STale priSilI1 official 
d~riminattd agltinu h~r 00 the basis at ~~. Ill, II HlU, 

170. 01.mlhll!t' '1'.10111'1 MOl's Refotmltof}', 611 p,td 1079. 1086 {Sib Dr.l. U'I. d~. 
nltd.44tJ U.s. 966 (1980) (eitJog Gnus y. Dub fmvlW Co., 401 U.S . .f24, 432 (191m 

11l. EEOC' CompI. M ..... (DNA.) § 604. to(c) {I~I). sa, ,,/ro Nme. :"'fU4J mne 1J2, 
al III (Ma1inltIallhe l:JFOQ and I~ fiND haVlt mutually ""dUMO'<' ~'HU.fY fOl.lrtda. 
110m and ant not properly oonsoJidated by I~) 

112. Ctigp• .wl U.s. at 4.H. 
1U. 42 U~C" i 2£00e.2{e} (i982), SN EEOC ~. Mall. ItlNA) t 6i)4UO(c} 

(19al). 
114. Tha ",uposilioG lUll ~ldmord notioa llr I: ~aljodam«ll. fur U~ 
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should be more rigorous than Ihe BND siandar{i. There is some sup
port for this distinction in current case law. For I!'.ample, statements 
made by the Supreme Court in Dotl/ard imply more rigorous stan
dards for establishing a BfOQ, m when compared with the milder 
statements about the UND made by the Court in GFiggs. m 

As recently as 1986. the Court of Appeals for the Eighlh CireLlit, 
the same circuit that decided CltamMTl. distinguished the two de
fenses by rerognizing thai the BFOQ was harder to prove than the 
BND. In EEOC v. Roth Packing Co."n flu: Court uf App¢als for the 
Eighth Cir(:uit ~tated that the "busi~ n«mity defense ... is appro
priately raised when facially neutral employment practices have a dis
proportionate impact on protected groups. The 8POQ, on the other 
hand, is a defense to affirmative deliberate discrimination On the basis: 
of sex." 111 Thos, in 1986, the Ralh Packing court clearly iml.lied that 
the BFOQ and tm, BND arl!' different. l"hen. in 1987, thl!' same court, 
deciding Chambers. reasoned that the :afOQ and tm, BND are so sim~ 
iIar that they are interchangeable. 

The Supmne Court provided additlonaJ evidence that the two de
fenses are differenl in Wards Cow PMklng Co. II. AtonioY« The 
Wards Covt Court shifted tbe burden of persuasion back to the plain
tiff/employee once the defendant/employer articulates i.ts busin~s 
reasons for causing dl'lparate impact on that employee. uo This circe. 
lively makes the BND much easier (0 prove lhan it was before Wards 
COile. Admittedly, Wards COile hlld not yet been decided when the 
Eighth Cin":uit dismissed Ms:. Ch~bers' claim~ nevertheless, the ract 
tb~t the Court has made the BND so much easier to prove makes it 

pk. UI'Idtr the MOOd Pma1 Calk•• aimln.l hmmel&! It munJer IlIhen '''it u ccmmiued 
~11l."tr i_ingty"" (mtmtional1r). Modc:l Pt:mIl Q,dr. t ;210.2 (1985). The MOOd 
}>mal (';o,de prmidet thlif • penon COfIvkteli or mvrlkr may hi: Iic"olcnted 10 death (the 
mulmum pmllh),). fJ. it 42lo.&' AA lIf!illwlIiofIat killing cf••hcr penon. if~· 
wand .,ithout rq:h,<:t>1:<r., has 00 crimm.1 Of ci>11liabillly. Th~ comparison i111.IMflltn 
lhe inl<illlve.1m lUI po:attf raparnibihty (OT nJpQ.ilil)') lIuacltn to inletilicla\lKlS. 

175. The DFOQ "'U an nlttmely narrow e:ll!q'tmn, {)cdard. 433 U,5. lit 11-4. The 
BfOQ i1 pef"l"!li:ulhk only ,.ben tlK nullcr eltlfle bvsin", ~ruion wookl bo: uwrmined 
by nol hlrinB memboen n( ont se~ e1c1uil~dl'. Id. III! :n~, ·theft mWlt bt' IIfo'lilal basir/IJ! 
twlitri"ll lMiI all elf $ut,uanliall), .U w"mtA would bt- 1.Inablt to "",form J;JfrlJ-" (jmJ ,ffi· 
de"Il)l Ih( (lulin of Ihe j<.*' in question. Id, 

176. A blai-"""", polk}' kadina 10 duptrlltt imJ»lc/ ii ...nl~wfvl ifi! CIUlpOl h<' ~hown 
to tic rdtIled 10 j.Ilb prrir.>r",.",:e Of sho"l1 IQ l'Iuc. INIniC'"t relationship to 'he f1TIl'joy. 
!fI('nt ill q_tiOil. (lri$p ~ Dukc Power en., 401 u.s. 414, 4H 32 (1971), 

1'17. 111} F.2d JIS (&th Of. 1986). 

ns" Jd. 'I);!:' n.lO 

119, 1011 S. Ct. lll! (l9S'I). 
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even mQre improbable that the UND and Ihe BFOQ wer~ ever so simi
Jar that they were inl~hangeable. 

In addition to this evidence that the defenses Itte nollhe same, the 
EEOC Compliance Manual spedblly slates lhe importance or diStin. 
guishing "between BFOQ and business nocesslly,"IU The manual 
says that tbe "BFOQ staHitory exception allows an employer lodelib
emtely discriminate on Ihe basis of religion. sex. or national origin _ , _ . 
The business necessity defense (on the other hand] may be raised 
where a neutral employment critet'i<m appJied to all employees or ap
plicants, has the effect of discriminating On the basis of CJCe. color, 
religion, se.x or national (oogln]:'11l 

By equating the two dtfenses. tbe court of appeals implied that it 
would allow intentional sell discrimination when the facts support the 
liND. ThUs. the Chambers decision sets a precedent Ihat i" inconsis
lent with TiHe VII's purpose. with other court of appeals' decisions. 
and with the ~ning of the Supreme Court, St«:h a precedent may 
increase employee exposure to discrimination by broadening the tests 
for findjn .. the BND and by equating the BND and the BFOQ, 

CoNCLUSION 

In Chambers, the plaintiff alleged discnminution that was ha$ed 

upon two dasses-race and sex-that are ptQtf:Cled under Title vn, 
The BFOQ i.s the proper defense for intentional st'A or pregnancy dis
crimination. It is specifically unavailable, however, for intentional 
race discrimination. The failllre to analyze the race and sex claims 
separately may result in jU:!lilifying race discrimination with a BFOQ. 
This result can be avoided by employing an analytic.tll framework that 
segregates the evidenCe according to race or sex, determines which 
theory each piece of evidence supports. decides whether disparate im
pact or disparate treatment is proved for tbe ra(:e claim or for the sex 
claim. and applies the defenses l'tCCordingly, 

In addition to the difficulty with separating the race claim from 
th¢' sex claim, the Clwmbers court ruled lbat the Girls Quh proved the 
bND even though the Girts ClUb failed to mtet iU. burden of proof 
aCCording to the liIandards set out by the Supreme Court. Th¢' Cham~ 
hen court compounded the error by equating the !CSLS for the UNO 
and the BFOQ to lind a DFOQ, These ertOrs call be avoided by main· 
taining consistency with lhe Supreme Court's standards on burckn of 

181. "EEOc C~. Man. (DNA) § 6041~() (19111). 
1112. Jd. 

,.,
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proof fOJ' each defense and by recognizing tha1 the defenses are not'lhe 
same: they have different uses and diff-erent standards of proof, 

Jean Fielding 


