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January 31, 1995

TREASURER

Mr. Bruce Reed
Deputy Assistant to the President
for Domestic Policy
The White House
Old Executive Office Building, Room 216
Washington D.C.  20500.-

Dear Mr. Reed:

It was a pleasure talking with you in Hilton Head during the Renaissance Weekend. A lot
has happened in the last month for both of us. On January 26, 1995, 1 issued my 1994 Annual
Shareholders Report for the Pennsylvania Treasury Short-Term Investment Pool. Again, we have
outperformed the comparable private sector benchmark for the sixth consecutive year, while
generating more than $180 million in investment earnings for taxpayers during calendar year 1994,

As State Treasurer, | have also worked very hard on welfare reform that would identify more
efficient benefit delivery systems and eliminate fraud and waste through the increased use of new
technologies. | strongly believe that technological reforms, such as the electronic delivery of
government benefits through Electronic Benefits Transfer (EBT) are critical to Pennsylvania and
the nation. Historically, Pennsylvania has been a leader and innovator in EBT for over 10 years.
While other states and federal agencies have proposed or promised programs, Pennsyivania has
made them happen.

. The first EBT program in the nation started in Reading,- Pennsylvania, in October 1884.

. In 1893, the Commonwealth issued 1.7 million {(EBT)} Pennsylvania ACCESS Cards for
- —nedical assistance; with the technicai ability to-adid other state and tederal benefiis on this
single EBT card.

. The Commonwealth is completing a procurement to add Cash Grants and Food Stamps
to the existing Pennsylvania ACCESS Card. | have worked closely with the Governor's
agencies in making Pennsylvania the only state in {he nation to deliver all three (3} major

ublic assistance benefits on a single EBT card.

I have continued to offer your Federal EBT Task Force the proven expertise of my office
in developing a new, more cost-effective EBT system. That offer of assistance is apparently not
needed or required. On November 13, 1894, | thought Jack Radzikowski, Task Force Executive
Director, had in fact invited me to join the State/Federal EBT Work Group. | have attached a copy
of my acceptance letter to Mr. Radzikowski. My Deputy Treasurer, Larry A. Olson, was later told

verbally that the offer was never made. | still have not received a response from my November
18" letter. The offer is still good if the Administration wants the benefit of our expertise.

PHONE 717-787-2465 FAX 717-783-97G0
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As | mentioned earlier, my cfice is working closely with the Governor's Department of

Public Welfare (DPW] in our stalewide EBT expansion. | am very proud of the achigverments we
have accomplished on their behalf,

i have successiully pfe~negaizaied zhe fi nanmai services for DPW's procurement, giving
Pennsylvania’'s new program the lowest Automated Telier Machine (ATM) and Point of Sale

{POS) network fransaction cgszs in the rzaao Thase pre-negotiations alone will save the:

Commonweaith gver § million on the proposed 5 yaar contract,

frr Septermber, we formed a nine state EBT Allance i the northeast  This regional group
promotes the estabii shnzem of natzmai EBT ape{az ng rules, while & Howing states freedom

‘to respond to their own unigue needs and Problems. Unforlufately, the Federal EBT Task

Forge is aggressively supporting & national EBT procurement and a new federal board,
which could sinificantly redu ate_flexibility throuoh new federal mandates or

requlations.

! have also established a national EF m on the Internet for use by local, state and
federal representatives io interactive! y sham mf&rmaz ion. | have enclosed g copy of a
recent announcement for your review.

‘&
{

Again, it was a pleasure meeting you in Milton Mead, | have asked my Deputy Treasurer,

Larry A. Olson (voice: 717/787-1792 or e-mail: vim031 08?’@;33‘{{&3&{} smic.state.pa.us) assigned
to this area to contact you directly abmzt ?xw we can sup;}m your efforts and plans.  1look
forward to working with the Administration on @ national EST system and other new technological
solutions to existing govemmaent operaitzms that wilt i:zéneft the taxpayerﬁ of Pennsylvania and the

nation.
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Mr. Jack Radzikowski, Executive Diractor
Federal Elpctronic Benekits Transfer Task Force
300 7th, Street SW, Room 50

Washinglon DX 20024

De

Ydur NASACT presentation last Sunday was very mformative. As | mentioned ta you,
the Pearsvivama State Treasury s very withing fo work closely with all federal agencies to
develop standard EBT operating spevificotions. This standardization will benefit all of us, As
yvou know, we have attended every EBT miooting that we were mvited e and several of which
we were net notfed.

{ was very pleased that vou suggwsted 1o Larey Ulson, my Deputy Treasurer for Fiscal
Operations, that | become a member of the Federal/State EBT Work Group. | gladly accept
vour offer. | feel our involverment will help i bringing issues important to Path B States to the
Federal EBT Task Force's atientson. | akso spprecuate vour offer 1o assist EBT planning effors
through the speaial discretionary fund at the UL 5, Treasury, We will be developing an gutline
estimate and will send it to you s00n.

As vou know, EBT started an Pennsylvania tens vears ago last month. We have also
been the catalyst in forming the new State EBT Partaershup in our region. Nationasl EBT is a top
priority to the Commomwealth, and 1o show my commdment o this program | am willing to
dedicate one hurudred percent of Mr. Olson's ume to i, of needed,

| look forward to working with vou end the other members of the Federal/State EBT
Work Group. 1i | can be of any assistance, pliase vall. [ also hope you accept our offer and
sign up on the EBT Forum (EBTNET.L) on the Internet.

Respectiully yours,
(atlormnty

CATHERINE BAKER KNOLL
State Troasuter

LAG/ nn

e The Honorable Sevmore €0 Hevison
The Honorable R, Dean Stileler
The Honorable Larry A, Olson
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DANE COUNTY

Richard J. Phelps
County Exocutive

December 14, 1994

The Honorable Leon Panetta
Chief of Staff to the President
The White House
Washington, D. C, 20300

Degr Mr. Panetta:

I wis pleased to see that President Clinton is convening a work group on welfare reform. The initial
newspaper reports indicated that governors and mayors would be included. ’

1 write 10 request participation on thiy work group on behalf of the National Council of Blected County
Executives. As with governors and mayors, county executives are the chief elected officials of thew
jurisdictions. Even more to the point, sounties share with states the direct operation of the nation’s
welfare systems.

In Wisconsin, the administration of welfare to families, AFDC, as well as General Assistance for
individuals is a county responsibility. We also administer human services suppory programs for children
and families, including child abuse prevention programs, family counseling, child cace, specialized
irﬁnspoqation,'dmg and aleohol abuse programs. Additionally, counties operate employment training
and placement programs ag well as child care related to moving people from welfare to work.

As First Vice Chair of the National Council of Elected County Executives, [ have represented the nation’s
county executives in our effons (o support the President’s health care reform efforss and have gone on
record supporting the overhau! of welfare programs. As County Executive, I have implemented g highly
successful "Everybody Works™ program for General Assistance which hag lowersd our caselond and
moved a record number of recipients (o Rill-time employment. We have successfully reorganized our
employment and training services into a Job Center jointly occupied with state employment services.
There is much more creative work that can be done in cooperation with federal and state governments,

Thank you for any consideration you can give to my request. I hope o have the opportunity o work
with you a3 you work on issues of great importance o county goveramenis across the country.

Richard I. Phelps D Mﬂ/ )
.Pane County Execmtive ‘ >
‘1 ) tw e . ' ’ ' *
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Leon Panetta - -
December 14, 1994
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ce: Harold Ickes

- Carol Rasco
Marcia Hale
Bruce Reed l/
John Hart

Senator Herb Kohl
Senator Russ Feingold
NCECE
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{gar Mr. Hasd:

Here is a8 suggestion as o an lmporiant ingredient of wslfare reform:

GContinvation of-~or initial approval of--AFDC paymenis to a welfare
mother should be contingsnt.on har agrsement tojadepting 3 fali/safe method of
contraception. {

Note that such 3 compact would bs somewhat analbgous to, the voluntary chaice

of farmers who want to receive federal agricultural subsidies for not growing
crops. In their case, the farmers are agreeing, to birth control for plants.

not themsalves. :

. Plaase consider this suggestion as 2 basis for further elaboration by you and
your collesgues.

Sinceraly,
Robert Cohen

1418 Synshine Canyon Drive :
Bouldar, Colorade B0302-9725 i

Internet: r.cohenliees.org o
. felephone: {3083} 343-4884

f

CompuServe Mail (950130152001 70412, 3303 CHV83-3y Page 1 of 1
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January 29, 1995

Mr. Bruce Reed

White House Domestic Policy Advisor
White House "
Pennsylvania Avenug

Washington, DC 20500

Dear Mr. Reed:

Saw you yesterday on C Span as the network was covering the Governor's
meetings on Welfare. Yes, we do need to reform the system, we do need to
change behavior, and yes, everyone needs to take part.

Unfortunately, it appears, the one segment of our society which could stop
unwanted pregnancies before they ever happen, is not being addressed. The
laws we are all considering putting into practices, Personal Responsibility Act,
leaves out the very cause of pregnancy - irresponsible male sexuality. Ongc
condom is all it takes to stop the pregnancy, It's cheap, easily accessible, and
yet, ignored because of Machoism. 5o sad that men have lead youthful males
to believe that getting females pregnant is a divine right of passage.  Qur
congress would rather go after the females, the one who elected to carry the
child, rather than the one who created the human being.

Mr. Reed, when will this male dominated society come (o accept, the [ifties
are dead. They were a horrible time for everyone except white males. The
white males had it made; only had to send home the pay check. The parents
of today are a result of the failed parenting of the fifties. Subjecting one half
of the population to a subservient rele, left o disgust in our mouths {or the
double standards that only benefited one half of us - males.

If you truly want females and minorities to return to the Democratic party,
start showing real concern. Where is the equality you promised us; the
banishment of the glass ceilings, same wages as males? Where is the
promise you made to us to rid us of the double standards? How about tax
credits to Corporations to reward them for reaching 50/50 in the management
structure.  Even a national honor’s list of companies on the forefront of 21st
century thinking, ie, family friendly, would be great public relations. A
presidential dinner to honor the CEO's of forward thinking companies would
do a lot to enhance corporate relations for the party.

To win back anger males. the Democratic party should do more than espouse
catachresis of family values - define them. Start willy (aking the work started
by the National Fatherhood Initiative. | noted with interest in reading the
Wall Street Journal this date, that Ms Heather Higgins (Newl's social
whisper) actually provided the first $100,000 -to Don Eberly to found the



National Fatherhood Initiative. This organization realizes that fathers
should take an active role in raising their children, from taking them to the
doctors, to coaching their soccer games. Fatherhood isn’t about being
dominant and mastering, it’s about loving, teaching and being an equal
partner. Not just a sperm donor like the Republicans advocate.  Recently in
the Atlanta Journal Constitution, Gayle White advocated that Ralph Reed
was a good father because he gave up going to a Washington party in order to
go on a hayride with his children. Well, if this is the Republican’s idea of
what a father is, the Democrats should be able to cream these fools in 1995,
My husband wrote to Ms. White to let her know that Ralph Reed is no father
if all he can do is show up for an occasional hayride {probably to see what his
kids even look like}, '

And, one more thing, where did you get the airheads who answer the phones
at the headqguarters of the Democratic party. It is so maddening, frusirating
and down right disgraceful the low level of compelence shown by these
females. Nice voice, head full of air. When we phone in, they don’t known
anything, don’t known who to pass you to, give you that darn voicemalil line
that tells you “We don’t have time for your call”. What an image they project
for the party. Would you want to join the Party after attempting a sub-
intelligent conversation with dumb and dumber?

Contrast this with the way people address you when you phone in to People
for the American Way. They are knowledgeable, pleasant, and will return
your call. How novel. Instead of sending my 1995 renewal money ‘o the
DCCC, T sent itto People for the American Way.  They listen to me, answered
my questions,”even put an atiorney on the phone when I had a legal questiion
the regular staff couldn’t answer.

Mr. Reed, so much is a stake. Our personal liberties are being subjacented and
Bill can’t seem to get that message out to people. You have radio talk shows,
such as Mike Malloy on AM WSB 750, and yet, no-one {rom the party uscs
him as an outlet, except Hillary went on for eight minutes once and then
vanished.

What is wrong with this picture?
Regards,

A. Shimandle

3616 Zoar Road

Lithonia, GA 30038

oG Mr. William Galston
White House Aide to Presiden Clinton



, Cecember 22, 19S4

Mr. Bruce Reed, Co-chairman of the White Housé Welfare Reform Task Force
The White House

1600 Pennsylvania Avenue

Washingtdn, D.C. 20530

5

Re: Welfare Reform Froposals/Grants/Governmental Funding

Dear Mp, Reed:

I have enclesed herewith three newspaper articles detailing for
profit & non=for-profit business ventures which ars effectuating so~
¢ial change and providing hope for the poor & heopsless of our nation:

1} New York jobs compahy puts welfare recipients to work
Chicago Tribune - January 30, 1994

2) Milwaukee project injects ‘*new hope' for poor
Chicago Tribune -~ March 13, 1994

3) Spirited training- program gives birth to dreams
Chicage Tribune -~ March 2Q, 1994

% strongly desire to serve those who are without hope in our so-
cieby

1) The Poor ~ 2) The Imprisoned
Homeless - Fedsral
Welfare Recipisnts tate
Abused Children County
Unwed Mothers Mals/Female
Troubled Jusveniles Adult/Juevenile

I have enclosed herewith a MIS3ION STATIMENT for your review; it ad-

dresses each of the hopeless classSes enumerated above! My resume {en-
closed) evidences that I possess the organizational, administrative,

job training, recruiting, Jjobs placement & business skills te effaect

hope for the hopeless & $o agsist cur government at sifectuating se-

cizl change among the poor and impriconed of our socisty.

Please adyise me of the availsble governmental programs/grants/
fundings ete. to facilitate the goals of the MISSION STATHENT include
ing but neot limited to the following areas:

1) welfars Reform 2% Jobs Training

1} Jobs Placement g Education

5} Day Care Centers 3 Urban/Community re-development
?; Abused children 8) Food Banks/Distributioen

G) Boot Camps 10) Community Correctional fenters
11) Housing for Homeless 12% Work Cadres - Prisoners
13} Drug & Alcohol Abuse il ) Re~fmploymani Act

Centers/counseling

Please also advise me concerning new programs/grants/fundings proposed
under the new Crime Bill.

Please also send to me copies of Welfare Reform Proposals which
have besn awarded govermmsntal grants/funding!
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December 22, 1994

Mr.. Bruce Read, Cow-chairman of the wWhite House Welfare Reform Task Force

I aligo request your assistance pertaining to information which
I seek and is highlited in a2ach of the aforementioned and enclosad newsw

paper articles as follows:

1} Xew York jobs company puts welfare recipients to work:

a) The State of New York has funded the project; I seek
information as to whether said funds are apportioned
by: 'the Federal Government and the proeezdure for making
application therefor.

b) "America Works gets federal tax credits during the prow
bation period. In addition, the program receives state
*diversion grants'! that reflect a portion of the savings
in welfare payments. = Plegse provide me information
concerning the Fedepral/State tax credits & the ‘diver—
sion grantst. -

2) Milwaukee projsct injects ‘*new hope' for poor:

a) "..The Department of Health & Human Services announced
it would give New Hope $750,000 & the U.S. Department
of Labor promised another $250,000."™ Plegse provide me
with @ copy of the grant/fundings provosals wEicg SUC~
cegsfully won bhe awardsl

b) ".ooNew Hope to use about %36 million in Medicaid & Aid
to Families with Dependent Children (AFDC) benefits
that would otherwise go ¢o participants. Please pro-
vide information ss to how such g progrsam i3 apgroved

greérates.

¢} *..New Hope's subsidy, which includes Federal/State earn—
ed income tax crediis.,." Please provide information as
to the Federal/State earned income tax gredits ebc.

3} Spirited training program gives birth to drsams:

a) Please provide to me information ofh the Re—employment Act.

b} "...the Clinton adminisvration's retraining proposal will
cost as much as $13 billion over five years. flegse pro-
vide information concerning the funding/grants for such

MONEYS o

¢) "e..Detroit's OZmployment & Traiming Department, which
approved the federal & state job—training funds,...”
Please provide information on the srograms which funded

The Tederai/stace J0D8 Lraining Drograms.

d) "...the government expscts to spend a total of §Z2.3
million on sducation and training at the facility.” I
desirs information on ths programs, proposzls & grants,
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Decomber 22, 1994

Mr. Bruce Reed Comchairman of the White House Welfare Heform Task Force

g) "PFinally, lest fall it set up asix year work-study
Eragram heavily financed by the Federal Government,.®
Zisase provide information on said programs, 2?&§§$&l3
and governmental ZrantS.

I thank you for your time and considsration! 1 look forward to
working with the Clinton Administration to effect social change and
to provide hore o the hopsless poor and imprisoned of sur nationt

1 anxiously awalt recelipt of the infomation reguested aforesaid.

#968833-{}%
?.0. Box 108s
Oxford, Wisc, 53952-1085



e

Accoustants On Call (Adia, lae.}

: " JAMES P. McGUIRE
P. 0. Box 1485
Oxford, ¥iscansin 53932-10K5

EXEERIENCE

1989~ ¥Frasent

Ninth Largest Search/Placement Fimm Worldwide

Consultant/Recruiter

L] L] - t d L4 L]

Runner up "Rookie of the Yesy Award”, 1989730 ~ Billed $9(M
President's Club Mesher - 1992793

"Persamwsl Consuliant of the Year, President's Award™ - 1992/93
“Top Biller of the Year sward" - 1992793 Billed ~ $19M

achigved placemant fees 90% greataer chan the national averags
Diveloped numerous local and four national Forogse 200 velationshipg

Feryvel Group Companies 1980~ 1 988
Largest Industrial Mechanical/Muclear Cortractor In Detroin/Toledo

Secretary/Treasurer & Chief Finavcial Officer

Purrhased & 302 equily incerest in a sole fumction, bell gaintenonce contraclor
sarving the utility iodustry; Reveres of SXXM & a Positive Cash Flow of §23M
Achievexd Gross Angal Bevenues of $6541 & a Positive Cash Flow of 324
Diversified, evpliving imxo a full servics smechanicnl freciesr malncenanss
comtractor serving Forture 500 companies in the ugility, sstomtive, steel,
chemizal, packaging, oil & multi~purpose marefacruring industries

Detroit’s fifth largest nomrautoootive emplover (2,100}

Sears Bank & Trust Company . {975-~1980
Total Assers $625M

Yice Prpsident & Department Head Commercial Finance Group

" 8 ¥ = @ »

Reported to Senigr Vice Pregident & (hief lending Cfficer

initiated fommation of the Camercial ¥inance/Asser Based Lending Group
Produced ard administered a $63M asget based loan portfolic

Achigved the Bank's highest rate of return on assscs

Hirpd, trained and supervised & siaff of 25

Board member Frontensc Capital - Chicage's largest veuture capital enterprige

Exchange National Bagk of Chicago 195931973
Tetal Assets $65M

Assistant Vice President

*

™

Beported 1o Senioy Vice President Commercial Fisacee Group

Asget baged loan porrfolis of STIOM

Performed and ultimtely smuervised (0 people) various departments
+ Phone, mail and new business selicication

« Loan domumentation - legalf/eliient interface

» Loan contyol, crerd analysis and liguidarion

EDUCATION
Northwestorn Graduate School of Business (Rellopg} 1969
¥. B. &, ~ Finance, 3.0 GPA
De Paul University 1967

B# S» C- - ?ﬁm&; 2¢9 @-’l‘.
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Create sn emctionally eecure Christian eavironment {shelter, cloithing,
fond, counseiing, religous programing, ;obs ftrsining & vlacement) which
would foster & successIiul re~integravicn ol offenders {mele & femsle,
rederzl & State) back into socisty based upon appropricte counseling &
financial securily That would predispoge offenders o make corrzet mor=-

al cholces 1o thelr future lives: rehabilitaticn through & morsl renewal,

FUNDIZG SCURCES

A) Pederal, 3tate & Municipal Governzeatzal Progrzmad

UsS. Labor Dept. - Employse Training/Jobs Placement
U.8, Justice Dept./B.0.P. ~ Rehavilitotvion/Helfway Residency
“ Jept. of Housiag & Urban Devel, -~ Resl Zstate Rehabbing
i " " Education - Jobs Training/Be-employment Davelopment
Yemlth & Human Services - Doy Care Frograms
Zome Lo Mortgage Corp. -~ Inmer <ity Redevelopment/Urken Bliz
dumeroun othEr Covernmentili Jeprs. & Azencles

LR

M) it kr
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B) Foundaticns:
3 Cnaritable Orisntation
) Sogial Change Orientation

C) Philanthropiets

0} Private Iavestors/Veature Cepital

ENVIRON.TIT

Halfway resideaces staffed by Christiac professicnals possesgsing the
skills 1o implement the envizionsd vehkicley and 2 grovide I0€ DeCeygsary
coungeiing to meetr ihe goals ol the [isszion Statement.

VEHICIZS

4) Counseli-g - Trangiticnal Living Programs:
1) Religous/¥oral/Social Orientation
2) Jobs Training/Placement/Career Zevelopment
4) Abuse Coungeling {(alconol, Irug, Thild etec.)

BY Jeobe Traininzg - Jobs Placemant:
1) vYork Ladres:

&} Community Bedevelopment - rehabting homes, apartmentsg, commer-
i3 properties evH. in major urban centers.

%Y Property Development & Manaszemeni - creaticn of affordable
nougiag (congominiums, lofts, epartment bulldings & single room
prsupancy apa:tments¢§

c)Der Care Programg - curreatly, ¢ million children are receliving
dey care outgide Thelr homss.

¢} Temporarv Personnel Zogls For isnudl lavor [OfSice Fargonnel -
enpLOYTENnT resources [or COMMMRLLY Servises e/ Or DLAVATS én-
tgrpriseg.
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%} Joos Uraining - Jobs Flacemgnt:
1} York Vadresg: Continued:s

Commereial Meintenance/Cleaning Services

¥ /Heaidential randascnpe wain-enance/fSnow Bemaval
rackaging/dhipsing services

mte. o%ce

¥ ry D
R e

2) 8kiil Development - Besed upon public/private mariket demands
. w . . .
a} Technical “rades~ plumbing, eleerriczl, varsentry, heating/
8Ir concitloning, weiding etc.
By Kevaunchfﬁh*a Entry

¢) Etenczran
Nurges &Ldsfﬂeélcal Coding/Claimg Analrsis

4}

g} 2none S04t llATIioN/ MATHeT s SurZlYs eics

7Y ¥aintine/ becor tm

Z) 40D Loacm&e ror Amerisons fith Diesdilitiosc act

h) Slectrical RepeilS LCONSUMEr 2PDL.ia06f, COMpUIErs, cCopy
gqulgmenz§ Iax machines eic.

i} dord Proceseing

3} Looking apprenticeghnis

33 Bducation ~ Facilitzte educatisaal asdvagcemasnt - nigh school,
technical trade schosl, Jr. College & College placement

a) Identifing the correet ingtitutisn and program which mesty
ar ind‘vid a?s career goals.

b} Identifing funding sources and effecruating exnrcllment,

4) Job Placement:

2} Regume Prepgrzvion

b) Interview wecpnigues/Presentation Skills (Socizl smenitles &
Appesrance JOrL3nons)

Zvnloyment Documents - Social Sgeurity, Drivers License etc.

Trecit pureeu nesorts - "Clemn up" azd correct thé reporis.

Iaplovee intrenuctiang & Placement

Uptiars Larsey Csunsmeling Programg

L T ]

g Wi Sonrrst Pgi ¥

-

cegses which can te operated "benind the
fences® produciang products/services to be sold
to gavermmental agencies and private enterprise

4} Prigon Industries - Develoomant of %&Av*””t““ifafp&CKﬁglﬁg pro-

P

7 . SOCTAL B ECONOMIL BENEFITS

4) Reducsd Construgtion, Ingcarverstion and Corrszeiions Costs:

1) Lower lsvel of rescidiviem - focus iz po renabiliftation & mozal
crenevel £first and on punishmaat second.
} "Releage valve" for prison overcrowding; work cadres facillitate
a prizoner's rebabilitation and relesse vz 2 job training/place-
ment program for a period uwoto 2 years before ths /R Date.

Jobe/Bages provide & venicie f0r restitution To tne vietim and
tne comnunity.

1%

30 ]
h o g


http:menit!.es
http:raini.ng

&)

o
st

C)

+ -

oy T e ek g by WAL e ;‘:3
il e s d DRUHCILEY AnTEERT

P

Reduced Construstion, Iacarceratioa aznd Correcticns Costs: font.

Lo

4) Privave enterprise can erfectuate renabilitavion, jobs training
nj”pLaceman“ vzﬁ cemmunity/marketr deémandg utilizing tex payer
dollars more efficisatly n governmental burusuroey.

Work Cadre Programs suceh as Real IZstate Repabbing/Developmmnt &

Day Care when coupled with Jobsm ”&*“Lﬁgf?l&ﬁ@ﬁéﬁ’ can axcvhde a

vehicle to address & muliitude of otaer zacisnl/economic ills of the
United Stztes:

)

'] Welfare Heductions - currently 2 23 Billion annual expenditure.
2} Jobs ”raLnaggf?lacemegt serves s stem the deveriorztion of family
unite (single parent nousesholds - sut-of-vedlock birtns ete.)

3} Caild Abuse Zaductions - Counseling/Family & Jobs Training/Placement
4) Reductiocn in Aid To Families Vith lspendent ¢

ildxe - 10 millien
of the 14 millisn people gresently served a
atuse annual exzandilures alome wotal 3% Zi
%} Peal Igtate Zshaobing/Development will iner 3cei real egtats
tax revenues, raduce urban blight, crime snd neighborboed decsy
5) Real Iatgte ZHahabl Lﬁ”f Dgvelopment - Conversion of wacated ¢
mercisl prozertisse o Shelters for —he nomeless thershy zeduci&g
trendant healith aad sacizay costs esgoclated with America's home-

legz, Creatlion of a:;orﬁwbze houging such asg 8&3@19 Occupaney apts.
Soeizl Benefits:

‘m

1} Socially/Woraliy rehebilitated offenders bascome productive, tax
seying citicens.

2) Revitalized nsizhbtorioods through rshaboing zod jobs placement
crezteg & catlysy for orther comsunizy dev@loemaﬁz ané social
consciouEnegs.,

1) Jobe placemernt and affordable housing steme the ercsion of the
Family unit.

4} Femdeploymens »i rezal ectate vaczted by a declinling indusirial
gector to arfordable housing, sheltersg etc.

4) Re-training end re-deplogment of persoanel Zrom the industrial/
manufs c*u“;z& gactary 10 sarvice indusztries,

%) Faducticn ia Child ~busz stemming the generation aftsr generavion
illg attendznt to caiid abuse and its rar reaching social effects.

6) Self sufficisncy of cffenders and the nations poor thrcugh Jobs
will resul® in e ressponsible society reducing =he expenses of
zlcohol ana drug sbuge.

7% Recdustiong in impoverizhned communitieg and public housing torough
family coungeling, jobs placemant and vevitalized communities.

e
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COMPAny-puts

welfare-recipients-to-werk

8y Mike Dorning
Trioey STare Warme )

NEW YOGHRE--In a nation fhat has grown
itmpalient with expanding wellare rolls, one
nole in President Clinton's State of the
Union address was sure lo resonate with
mast Amerfcans: the promise of welfare a8s a
second chance, not & way of life,

In New York City, where more people are
on poblic assistance lhan ot iy Hme since
ihe Great Depression, local government has
trned o a profilnaking corporation o do
just that, o e

Amerien Works, the product ol 8 pariner
ship between an andibpoverty aolivist, a se
cintogisl and @ relized tallow manufacturer,
feads welfare rocipients through 2 sherd, b
tense course on e world of work, Then H
matches them with payiog jobs fu privag
vorspanios.

Like an cmployimeni agency, America
Wurks gots pald only when s service
works. | receives s endire $5 499 per-porsun
foe after the poriiclpanl conpleies a four-
wonth tryoswi with (he new smplover 3l
bas Spori annther theer months on e jul

On average, {he peopde the company s
cessfully piaces in fobs have beent on public
assistanica almest five years.

Adrienne Wimbush, 31, who enroilgd in
the program fast week, bas spent 3 yeurs on
the dole.

Wimbush has three children; Whe oldest is
a teenager. "1 don't want my children 10 [k
in the rul” she said, “T wanl o go oul and
sel an exampie, that just because public as-
sisiance is there doesnt mean thal ji's the
only way.”

Elected on a campaign that iciuded his
owyt proudses of work for those on wellive,
Aayor Rudolph Ginliani, in one of his first
olficial acls, this month gave America Works
& city conlract.

New York Citys public assistance vadls,
which inciude children of welfare vcipionts,
cover move than L1 million people, almest &
sixth of the popuistion.

Gudinnt's decision o invesl money has
grntitted the doubling 1o o st nashoed o0
participands o year--of a pdol.projecliothe

4,
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stpie " governmet IS et ura Ames boaa. Afler 14 years on welfare, Adrenne Wim-
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yrks -in-New=York-~City-since,
9
\tnerican Works also has a pro-
m in Hartford, Conn., and has
t opened programs in Indianap-
3 and Albany, N.Y. It Is negoti-
12 with welfare.ofticials in Los
zeles and 1he state of Florida.
o dale, more than 5000 people
New York Cily amd Hartford
e heen placed In jobs. In New
k. 85 percent of the welfare re-
enls who completed the four-
nlls employment ryoat were
b work a year later pond 30
reewl of them haidl been
moled, according lo an 18
wh aandit that ended Sepl. 30,
.
W shceess Fale in New York
drawn the attenlion ol ihe
lon administration, which is
Iying Aerica Works aloug
h olher programs as it
wares e wetfire reforin plan
will be presented {o Congress
spring.
e welline veform projrsal
try (o encowmape states (o do
t America Works does—either

by hiring companles like America
Works or by restructuring thelr

. welfare offices to do whal Amweri-

ca Works does.” said Bruce Reed,
a presidential aide and co chair-
man of the White House's welfare
reform lask force.

Of course, the approach has vri-
lics. America Works' emplasis on
swift placemeni of welfare re-
cipienls into private jobs ralher
than long-term iraining programs
“can’l be seen as a solc way, or
even a principal way, of dealing
with welliire reform,” said David
R. Jones, president ol the Commu-
nily Service Society, @ New York
advocacy gronp for poor people.

The economy has [ewer and
fewer jobs for unskilln workets,
a trend that will become more
pronounced as the nalion increas-
es trade with low-wage foreign
countries, Junes saiil.

“You're dealing wilh people of
all colors who are coming oul of
an cducalional system thal bas
Gailend theetn miserably,” he sak),’

The philosophy al America
Works is that withonl Lhe tangible
rewards [hat come with a produc-
tive paying jub, the usefulness ol
masl lraming programs is dimin-
Ished anyway.

"We say jobs firsi, iraining sec-
o, explained lee owes, 42, the
sociologisl who is one of Lhe
firm's founders.

America Works slarts with a
one-week course that might have
come oul of collaboration with
Dale Carnegie. Emily Posl anid a
boot camp dril] insiructor.

Show up to class late once and
youre out. And don't think aboul
wearing jeans or sneakers either.
Participants must appear every
day in "work attire"-—jackels and
ties for men, dresses or skirt and
blouse for women. Pant sils are
acceplible.

“Preseniztion, Nirsl impressions,
are lasting impressions,” Maria
Simione lectured .a class ol 13
womeh and one man last week. as
she distributed inslructions for
jub inlerviews sitch as “shake in-
terviewer's hand in a nalural
way.” Thunk you lelters showdd be
typed and mailed the same day as
the job inferview, she added.

Parncipants nndergo a live-
week course that includes oflice
skills as well as, in some cases,
remedial English and speiling.
They conlinue receiving wellarc
until they get their first paycheck.

Most of the participanls, accord-

ing 1o the America Works, are
placed in entry-level, inlninuam-
wage clerical posilions such as
ditla entry operaior, filing clerk,
receptionis], mailroom stafl.

The program markels ils work-
c15 through sales represenlalives
whao are paid bonuses based on
their placement record. An Ameri-
ca Works representalive visits the
participant and job supervisor
once a week to iron oul any
prohlems thai deveiop al the work
sile.

Thi: worker slays on Anmerici
Works' payroli during ihe four-
month probationary period, al-
lowing wary employers Lo inilially
save: an bencefits and delay the
comminmend of hiring.

America-Workspetsyfederal~fix:
credits during the probation-yeri-
&iF - addilion. the-prograni=re
ceivespsiate=“diversion_granisy
Hhri~refiect=a~portion~of-the
savings inwellare payments,

America Works is paid b per-
coent of ils $5,4'0 fce whet a par-
ticipant completes the triaining.
The balunce is pall in incre-
menls--11 percent after the work-
e compleles 1l probabanany pe-
rind and the remaintng 11 percent
aler seven monihs on the job.

All of the jobs inchade headth in-
surance. I bis State of the Union
message last Tuesday, Clinion
said 1 million people e on wel
fare solely bevause they necd the
herlth coverage tor their chiblien.

BonHaomme Shirtmakers hired
{ive of the nine workers America
Works sent lo its New Yorke head-
quarters, where president Al

Gooxlman was sold on the proba- -
tionary period. “You can observe -

just what type of people they are,
he explains.

Marin Clomente, 31, sLartiad willy
Goodman three yeirs ago as o e
clevk and today 15 a procinction
assistant, Though miadest by soane
stamanls, she says her $15200 o
year salary is pood money ol
parert 1o the $45-a-week welliue
benelit she once received.

She 1ravels by sainvay homt the
ronx to work on the &hrd Hoor ot
the Eumpire Slate Building, where
piclures of her daupghier and
grandson are on the wall of Ler
cubicle. ‘'he view in across e
IHudson River.

“I'm on my own,” Chanenle siid,
“It feels good o et oo the
morning amb do something lor
mysell, iustead of sitling d bhone
all day.”

e
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By Bogers Worthinglon
Trumae® Srare Warren

MU WALKEE --Ed Riebe's {riends
are ul lwo minds on B taking “tke
affer”

“Some say, ‘Wow, ihal's great”
(ihers say “H's & hand ot “You're
white trash.’ They have mixed emio
tinas,” sawd Riebe 30, 3 married

Farhier of fonr who, as one of Ameri- -

wa's working poor, is buf » pay-
cheek or fwo away from quaditving
for weifare,

The “offer” inciudes free heaith
¢are, child care i needed and s
manthly wage supplement of about
$450, which iifis him and his family
above the fedemi poverty level

tE . L.

CHICAGO TRIBUHNE -- SUNUJXIY»;%%&‘R{::i“"1“3;;w2-9€54_—)

And i be should lose his job--he
2orns §7 an hour plus benel¥s as a
warehouse laborer—he would gef a
step-gap community servige jub
a8 he Ninds another,

I exchange for this guaranice -3
{if above poverly and 2 job e f2li
Back on if afl else failg--the one
thing he Bas to do i retutn is
wirk, o way or daother,

Rielw i5 one of 52 people involvod
i Projoct New Hope, 8 2-yearoid
private, nonprofil experhinent gver-
seen by a buard of Milwaukes busi-
ness execatives, publle oMicials, and
professianals.

It seeks, among other lhings, io
remove the dislncentives io lraving
weif‘am. # i3 heing closely walched

Chcago Yabune. Suncay, March 13, 1004
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#eress the nation by poloyimakers
and soalysts seeliayg to reform wel
fare, now costing the jederal gov.
eraament o atbtima Riph ol $23 bil
jion a year.

Lagt week, s 4 swu of the CHi-
tow's administration wilerest, the De,
mw»efrueajm;hmzdi‘j}nanzsﬂi};

_____ - grnouneed Jif T wonld Sgive T Now.
imimﬂnﬁfgiiia:‘¥i§;{§1ﬁriﬁéf
parkment profuisil mesien SI0 0K

The money 5 dependanl on ape
proval of long battled up measurss
in Congress fhat woull olowgNew
HoperteIuse-gbaui~$6 mitheaTin
MenicatdrandTAld 10 Fanities with
Dependgent; ChlldrenT{AFRC) . bena
HAta-thel-wonld-otherwise golio par,
Heipants,

PRole 20r ine Tndund th Chlig Lommease Fap

Hare all ner adul ife unul tast yéu whan

13 Rice. 38. was on we
% €01 3 Rult-ume Job thanks to Milwaukee's Fralect New Mope,

=

¥

“Wany of ihe fhings ey re domg
are making ihelr way inlo enr
vislon of natipna! weilure reform.”
saitl on KBS officinl,

Adding 1o the {nleresd is Wiscon
sin's decisiun to ubandan Hy cor-
rend welfare systemn by 1999

New Hope in its entivety is aml
tikely (1 be & model. Republicas

S I Sip WELL ARE, PalE 1B
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. Tommy Thompsan has hig
rn welfare relorm projects i
; works, Sut even Thompson
aeeddes Mew Hopz may help proe

i direcnon. .
Jy June Prowct New Hope will
cpang W B0 TINOOTUY seljacted
spie. making the same offer 10
.shers on AFDC and the unem-
seeed 23 15 00es 10 Lhe working |
w3t 1ike Ed Riebe. )
Bue it 15 expecied to appeal most

weliare reciplents. They ac. .
aint fop about 70 percent of the
1yinal §2 1 the puot project. |
The premuse behind New Hope

(hat poor and unempleyed pete
w want 1o work and wiil leave
ihlie assstapee to do so if they
wve assurances wey wil not be
‘«wy poorsr ana lose tigw fealldy
iee heneiils, \

A total budget of $137 milllon,
-4 from corporauons angd foun:
ons ang naif fom the public

ctar. is peomected for the fhree
sipg thn New Hope will run

in esgence. ihe unigue New
jope “ofer” 15 "work. ond vou
vikl et be poor.”

sor E4 Riste. who marmed his
Aigh school sweetheart, Veronica,
g began having children at an
warty age, New Hope has been w-
valuahie. )

He had lest an $8an-hour job
ind hag no health care when he
signed wp. His job, which ha got
a1 fig awn afer enroiling mn the
sroject. leaves him at 22 pereent
nelow the federat poverty level for
4 family with four children,

NewrHope s-substdy.” which ™y
{iides,federal and state earned-in-
. tR@ A credits -~ tnies: him from,
‘+f§_wares-0i-510348-up.t0 more
HAR $1IBIOIwhich 5.3 ~percent
abive. e paverTy. evel?

Meanwhije, Veronica Riebe is in
HUESRE scnnel When she gradu-
“tes. Fd plans to go through
masonry traning, which would
prepare him for jobs that pay up
1y $21 an hour.

“1t gives you a chanes,” said
Hishe, wnn 1o survive has had to
iugme bills, cope with disconnect
of isisphones, make use of food
paniries and see his wife seek
rupbiie ngmigtanee

1t keens (he family logother ... .

if & perscn wWanis 1o do something
with Inemseives. 1his s the pro-
Jram W odo u... H 1 oget iaid of
i, Mew Hope is there to get
mie going agzin’” he said.

A friena fold Ideila Rice about
“ew Hope. She signed up for it,
snd now at 38, Rice. an AFDC
miother her enure adult life. has
Y wirking for almost a year at
e frst full-Gme job she hag ever
had.,

“Toeause | knew they wers bee
i‘zinjl me, 1 epcouraged me,” she

3

Rige exrmns 3HET a vear. she
sepelves 1 wilge supplement 9

A530 4 month.

The maore she sarns 4% 4 nurs
ine home gioe, the less shg ¢eis 18
2 wage suppiement When samy
ruises take her up bevong the
317000 federal poverty iavei for
heyr tomnuby. her supplsment will
3108,

®ice's incomes now and before
she enrered the New Hope pro-
sram are diustrative of the dis
Jeinted econoruce fogic that les bes
fween s{ate and federali welfare
programs and the goNg wage far
entry level unsgiled jobs.

Hor nursing home saiary sciusk
Iy is less than the sial she was
receiving o AFDC and food
S1Mp Dayments a monite $708
nlus $265 for a towl of $1L878 &
FEHAY.

- i wasnt for this program §
don't tUnnk I'd werk. Not ar 888
sty oy, she sud,

Hice did ndt ke advanuage of
Mew Hope's oder to pay for chid
care susce an aault chuld is Wving
at home. Thals was {rus of ather
carticipants as well, a sLrpirse)
BOrOss the board to the New Hope:
stagd sinee dack of chud care long
has besn considered a major de-

tervent to leaving weifare for an
entry. tevel job,

“Wea found hat providing child
care was aot 42 Umportant an eie-
tent a3 anticipated. and that the
supplement 15 even mare LNPOE-
tant than aaticipated.” said
Sharon Schulz director of Projet
New Hope.

Mew Hope differs from mast
giher plans. including those being
considered by the Clinton admin.
igpration ang Thompsoan's S00T-10+
peampiemenied pilot program.
“Wark Not Welfare” These pro-
grams emphagize job tranung
first, then cul oif benetits aiter
tvo years. when the recipient is
pxpected to he in a job of one kind
or anoe _

Alse. NMew Hope puts peopla t
work imunediately, either in & joe
thay go oul and find, or 10 a mink
M waRe communily servige
iph. For sxample. some par:
ticipanis work in churches and
neighborhood organizatons. Thelr
heneiits do nol begin untul they
work ¢ pammum of 32 howrs a
woek.

“New Hovpe, tp some extant,
regis on the notien that you
ghouid connect people (0 work
right away,” said David Riemer.
Mayor Johnr Narquist's chief of
staff. and o board member and
faunding fother of Project Naw
Huape. ~And it argues that as long
as people resnain connected to
wark, they shoukd receive help™

in Diane Suges' cass. the single
mather ol & ib-yeseoid son RO
longar needs a wage suppiement
heeause she landed @ job as &
mentical claims worker for @ man-
ufactkurer har pays 5300 2 week.

Eariler. wnat soe dicd neea was a
LOMINUNIIV SETVICE 160 unid she
Toundg g fuildime sob.

“¥ou get what you nesg from
New Hope" Suggs said Al the
time [ didn't need cash assistance.
What | needed was employment,”

Project New Hope tound her 2
cormnanItY secnce 0B 1 the of
fice of neghbarhood orgamzation.

= — gty b 4

She learnsg how 0 use 2 comput -

or. & skl that conmmibuisd 1 her
getang e medicat clalms wh,
~How, and how ailgn. par.
figipanis used the communiy ser-
Yiee Jobhs Wwas another surprige,

The expectation, Riemer smid.
Wag that partcipans weu eqin
0 gommunity Service ang gradud-
ally ook {or private secior 1obs,

"Whalt happeneg was someone
wonld stars 1n a privale sector
ol wouwa lose hours. or zer iaid
of, ang thevy would neeg a com.
Munlty service 0o Riemer said.
“They began 10 GZUre out wavs (o
reake the cormmutiity service [obs
fith.in the difference.”

Entyy-level jobs historicaly ame -
short-lived, with the warker want

iNg (0 move an o somerung bel-
8y, Oy 5ot working out in the iob.
Ong of the gonls of New Hope is &

jegrn just how freguentiy that.

guarantes of & faithack communi-
£y seryice ob is going 1o have o
b delivered with the expansion o
830 parneipamis in June

"Are ihere enough jobs out
here that are sccessible to the
inner oy poor?' asked Michael

Wiseman, a New Hope poard
memhber and an economust at the
L.q Follerte fnsnnite fac Public af
fairs at the University.ot Wiscan-
sifi 0 Madison,

No gne xnows. Conymuanity ser-
IR obs, whaeh the Clinton welr
§m roform sk foree is consider
gt are 8 nanonal policy issue
hecause they couig have an im
mense public cost

those eonpected with New Hope
conceds the pre-pilot project since

it drew on volunteers, may have
iamm the cream of the crop of
i people on weifare-those who
|wm artvactive o emplovers and
1were motivated to seek work and
support their famulies,

But the 600 particpants will be
selected at random. and the
Ievalua{arsm?aianwwer Researsh
‘Remongtration Carp., waich will
be pard $1.8 milon—wiil be just
as wttarested in who ums down
ihe offer, and why.

-
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First in an occasiongt series o job
training In Anerica and what i witl
- fake 1o gurke sueh programs work

By Michael Aradl

et Stophen Frankila
Trawg Srars Wanress

DETROIT--Belore, said Enrigue
luna emphatically and with 2 steady
gaze, there was noihing,

Before, lhere were mindiess, shorl
term $6-an-hour faclory jobs, Before,
ke scrounged for money and never
had enough fo move pul of his
parents’ home of buy a car or fully
pay ks child support.

Ang ihere was this awilld fear thal
he could escape only Dy ending his
young Hfe. He was terrified of being
nothing, of becoming sothing, and
winding up on the streets,

MNow, iose fears pre memories.

Tosdny, Luia, 24, brogs abost bow
he hag learmed fo become 2 skilled
machinist, and how he has the conft-
denee o make 8 (e for himself amd
His G-yearold child when he lands a
o Hikely to pay twice what he
exrned before,

A let has gone wrong with job
training in the US, bt this 5 not
nbasst e faflures. This 1s about the
kKind of sureess hendredds of jobs
fraldng programs pay for and the
very unusual, high-energy job-
tradndng program that geve Luna a
noew stars, it's called Foous3HOPE,

For the Clinfon administration,
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Two

duates of Focus:HOPE s machinist training program vislt the Dewroit

agency's Center for Advanced Technologies, which has Penlagon backing,

which is hoaked on job training a5 a
galvation foy workers and ihe
goatory, Fodas HOPE oflers some,
bust not all, of the arswers.

fndeed, whan he joured
Fueus  HOPEs sprawiiug facilifles
here Basl week during the lobhs cone
ference with oflicials from the maler

imbisirial powers, President Clinton
gushed with praise.

“Howe van o s here, we cah tlo
# anywiere” the president declared,
“¥t It can huppen bere in these Tew
sguare Bloeks of Do, my fiellow
Americans, ¢an 10 nol happen
throeughon! cur enualry? | belleve i

oty

ning-program-gives-birth-to.dreams

can” n
S])Fﬁ&ﬁit}g_l_[w SHECUSS 6l projects
sich as-Focus it WESISH G I-ihe-agt
migtﬁt_iqxzmpiﬁ_&%ﬁ:la&mpiaﬁ_ce’.’ax
atresultof {5 ecentl . INtFoduceaiRE™

BIDPIGYIHENTACE

Considered foo vostly amb ambn-
lisus by seme, and nol Gar-swekping
enouph by others, 1HEICHntan-Ad-

sministration’sTreteaiimp.peophsal

CwillreislTasTauch T80 bilGE ovErs

Ve -vears®

e econld sing say FoousHOPE
was driven by Hs mnbitons, Bt they
mostly bave been met. From iis mea-
ger roots at a smalf Catholic chureh,
Foons:HOPE now covers mast of ene
strect.

Ome building houses a fiveday s
week, 12-howr conter thid cares fur as
many as 180 infanis and children of
empioyees and tralmees. A ;mlig;r i;}g
federally -sponjorest T ooddistribnticn
ae?x!er..émtflh&is 80,006 women and
children monthdy,

Threedob AN frijranly, which
vmdlé several hundred frainecy, pod¥
antaceelorated” education” prograsm
are seattered "through~adtther six
bulidings, mosl of which were onee
furiories. The fonter for Advanesd
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Technolomes. for example, Was 3
Ford Mator Co. pares plant,
Today. the high-tech cenesr.
wiich has ondy a handfol of sta-
dents because i IS new. is a
glearing. state-af-the.art facility
ihat spems as if it fell from space
entg West Side Detroat. a place
whire desolaaon roils for miles.
L Whet can others glean {rom
FocusHOPE?
"L First passion dnd commutment.
Tegvervpbody inveilved has t0
?myaammmmmsm
‘cend.* samd Rev, William Cun-
ningham, o3, Focus:HOPE's direc-
tor from 1S start 26 years ago it
the ashes of Detrour’s race nots.
Father Lunningham, a grity,
‘gravel-vorced Catholic priest
known for his penchant for pow-
erfuf motorcycies and g0od CigArs,
wag tezching English bieramm at
a Detreit seminary at the ime,
His poai then was simply o oster
racsl harmony o niottern e
o,
< Wihin 3 few years, however.
program began (o feed women
m chiidren and elderly from fed-
bl guppiies, Now, tt is the na
Mon's levest food-supplement pro-
=

S

Fram.

f,ike much 2ise with
Foeus:HOPE, job tramnne nape
pefigd aiong the wav, Given the
chanee to Dy an emply fadiory
nesrhy on Detroirs West Bide,
Cunmnitiun ook on the factory
in 1981, Then he tearmed how fo
set up 4 job-frapung prograg and
how 1o train people as machingsis.

it took them Two vears to £on.
vinee us that this was the gt
way 10 g0 [with maehinist
rathing).” recatled Willie Walker.
director of Detroit's- Employméiit

apd-Tratnng Deparment., which™)

am:mvm the federat-and state ‘job,
training funds for_the. mmz
sidsses.?

Z}esmw the pressure for guick
reguils from the federal iob-
traang funding. Focus HOPE was
able o convince Detren ofivigls
to Back the cne-year machimss
Rty program.

Recentiv, Focus:HOPE became 3
partner with (s nelgnborhoog #le
mentary school. helpung 0 pay tor
the gost Of Tunntng the senoot 13
monhs a year, [t also has agreed
w0 $el up 3 jebmatyng program
for food-sk2mp recipients,

The second pirece of
Forus:HOPE's strategy has been 10
detemnine the demant for the jub
and then tadlor s wainiag 0 the
arkat's needs,
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For those unable 1o tacklte com-
plex manufacturing work,
Focus:HOPE also sel up a pro-
gram that feaches basi¢ produce
tions skills. To make sure these
workters have jobs. it set up sever
sl small companies snd found
wark 1o Keep the companies

gang.

Finaityiast fal {l5eitc n;:z AL
vy “work-SUIdy - prograzd, Heaviy
!‘inam:m -Bysthel federai gc;vem

e MR

thmugn au of the ioh-training
sieps at FocusHOPE and wand up
with a master's degree.

{n the fourth part of its ap-
progeh. Focus: HOPE has re-
Jentiessly beat its gwn dnum as o
has searched for fimancial sup-
port, weil-connected friends in pol-
itics and industyy. commitied
staffors wiling 1o sommelimes ag
cept jess-than-<ompetitive pay and
volanteers.

Reeruting Lloyd Heuss zs the
dean of {2 hightech manufzactur
ing center is an example of this.
Reuss, who stepped down fast
year as General Motar's president,
warks as a votuntezer.

The Center for Advanced Toch-
nology 1s a vast mnvestment by the
state ana federal governments,
somnething reitively rase consid-
ering the hard times in recent

vears antl stingy federal spentiing
policies,

F‘ccusHOPE get- $2587- mikiiarf

most- or the: money ‘carne, from. fedd 3
eral agencies.” By.1997tHE govem

memhemcts 1o spend.a-totalzqof
$22.- mzﬂma on. edficinan.and

Lraifing ar tie facility,

ARl of U5 equipment. which is
made in the U3, was pud for by
the Defonse Department. 3o far
%72 mildon has been spent amd fu-
fure federal budsels Wil provide
385 millien more tor sqiupment.

‘To be sure, the new {amility
wotkd not exist without faderai
money. O the $973 nulilon.that
thecenter“has~thus " far Teceived.
5894 mullion .came & HE feder.
aigovernment. or.92, pereent.

The federzi government A50 is
wXpected to puck up most of the
taty ~on-the- 895,757 mattion”in mmi
ing~ ;}innned-frnzn now..through
1987, 'Of ihir 9 nzdizn& or 82
percent, is from the government,

Forug HOPE canvingsd the Pon.
tagon o spend s¢ much money on
its program by Dortraving @ a8 3
laboratery tor testing how 1@ shift
aidvanced pruduc:iazn from mii
tiry {0 peacerime uy

Unfortunately, F‘ocus HOPE s
maode! is not eastiy coped.

Not every program can generate
the same political clout. Not every

A ——

Pinpownting a desrth af
ma.chmms. espemally women and .+
minory machimsts. Foous:HOPE 4
parrowed one Tashing program 10 ;
machunery skalls. The placement .|
rate Bas Déem rummung gt (00 per |
zent, and s startng wage ANEey §
fom $850 to 310 an hour Most
gradiaies move npzo&iimhﬁwj
within a few vears,

efting through the program ig
not easy. More than hsif drop oug’
in the first five weeks, but neariy |
all of those ramaining at thar
point finish the program aceord-
ing to Joanna Waunds, tha :
gram's direetor. The programm
hos sbout 170 students,

“4 lot of companies are mvins'
a hard tme fnding people and it
seems these poople {frma 2
Focus HOPE! have 2 good back.
ground In raning” said Ken S.w&

age, an official at weldmation ¢

Larp.
Heights, :
In the third aspect af itz strate-
gy, the orEamzauon did not ower -
its standards for s hghquaiity,

top-ot-the-ling yob Progrues.

When 1t couwidn't find enough
gualified workers for jts
machinist classes, it set up the
Fast Track program i 1996 to
provide thiee years of math angd
raigted workplara eaviang within
s#ven months,

in subuiban Madison

pmymmmzmmgzzmﬁ: *

ment rules and paperwork the
wiy Focus:HOPE officials say
they have.

*“The principals are replicabla”
said Labor Departruent Secpetary

Robert Reich. “But the federsl -

government Cannot create
Forus:HOPESs all over Amevcs be.
cauge, sadly, there 13n't anough
money s the federal budget to do
s¢. Hut Focus HOPE can ssrve a3
3 mogel to the pPrivate seoor, 1
state and local governments and
15 the federal government.”

Such talk of national modeis
matisrs titils 10 Enrgue Luns
whe, unti six monihs ago, was
houncing Drom one factory ob fo
another wt Flint. (orever porplexsd
about his future,

After hearing about
Foeus:HOPE as the oniy agency of
ite kind nearby, he was fearfal of
coming by himseif to Detroit be.
cause of the city's crime image,

But he wasg also terrified of
doing nothing.

sow, when he goed home on
visits, he i convinoet his family
and Hiends lnok at ki &ilfrent.
iy. And this has made i feel dif-
ferenidy abaut himself,

“You get this addigtion fo zug.
cess,” he said. “and you wam
triare and tmore of it”
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U.S. Department of Health and Human Services SHECUS seoagy
Administration for Children and Families © o ABHISTRATION o2 2 ﬁifgﬁi{i; e
Washington, D.C. 20447-0001 o

Attn: Ms. Mary Jo Bane Bruce Reed David Ellwood
Assistant Secretary Deputy‘&ssxstant Assistant Secretary
for Children & Families to the Presxdent for Planning &

for Domestic Pohg\y\a Evaluation

RE: WELFARE REFORM

H

{

-1 would like to take the opportunity to thank you for sending me updates on services

pertaining to children and familiss. My associates and [ are very interested in alf these
updates, We would like the opportunity to comment.

As we read through the Welfare Reform: Work document, there were several items we did
not agree with and would like 10 ‘comment on those items.,

ONE. We think that independence is the way to go, but once trained, where will these
people find work. There are so many American’s out of work at this time.

Question: Once trained and that additional expense has been made, what
happens, if they cannot find work?

Question: Where will the government get the additional money for training
these people? :

Comment: I personally and everyone I know recent paying say more money
out of their pockets to assist the majerity of these people.

Suggestions:

FIRST: Wellare should figure out a way to weed oat all the falsifiers,
there are plenty of them, With that action alene, the government would save
miflions of dollars.

SECOND:  Weliare should be part of unemployment benefits, veteran
benefits and retirement benefits {for pecple over the age of 65 who depend solely on
their social security check for support).
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Q}k&it}a Care Reform, T am not to éeﬁmﬁ?&%ﬁeB /

i
i

TWQ. Personal Employability i’lan

Question: Are addltlonai case workers going 1o be employed for thig gracess’?
Question: Why two }fears?

Suggestions:

FIRST; Why should young mothers on welfare be given the opportunity by
the government to receive free job training when the young mothers not on welfare do not
recgive the same opportunity.

All young women have the same choices, there are those who make
the choice to have children and live off other hardworking Americans, and then you have
those who chose 1o have children and work to support their children, along with fighting
the gystem so that the child’s father will supplement their income with child support.

The system is encouraging young women to chose the welfare way,
this way they will be offered a free ride on the expense of those young women who work
their butts off 1o suppornt their children,

. N s
Question: Tell me what is wrong with this picture?

SECOND:  If non-custodial parents were forced to pay their child support, less
custodial parents would need government assistance,

THIRD: Everyone presently on welfare should be given 120 days to find
work and after that period welfare should be stopped.

THREE: Limited exemptions and deferrals

Sugpestion; ‘

FIRST: Mothers with disabilities and mothers who care for disabled
children, older people, are some of the groups who could be considered for employment
by the government to provide child care for single parents or low income families at
discounted rates. This way they will be contributing to America’s future and not just
taking from 1.

SECOND:  Mothers with newborns should be assisted for only 3 months
regardiess of whether its the first, second or third child. Mothers who are not on welfare
only get 1 to 3 months off work with no guarantee t%zaz their job will be there when they
return to work,

L3

The Let States Reward Work is a good ides.

1 :
The Earned income Tax Credit is :aiso & good idea.




§
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FOUR: Parental Responsibility
Non-custodial parents should be forced to meet their parental responsitilities. The
law doses not assist us; therefore, the government needs to step in and change the rules.

QOur non-custodial parent owes my children and T over 10,000 just in child support,
not to mention Health Insurance. He has not provided health insurance since the case was
opened and nothing has happened to him. 1 have a child who is diabetic, my insurance
does not cover all the items my son needs to control his disbetes and I do not have the
mioney to pay for it out-of-pocket. I blame the non-custodial parent along with the laws if
my son becomes seriously ill, as a result of neglect. The government will not help me,
because [ have a job. Its NUTS.

Qur non-custodial parent has bees served uncounted times with summons to
appear in court and has totally neglected them and the law has done niothing to him. They
know where he tives. How long do we have to wait for action?

Tell us what we have o do to assist with passing the Child Support Assurance
program, throughout the country, and we will do it. We do not want our children to go
through the same battles on child support when their turn arrives.

The welfare system has 10 implement some strict guidelines. Take a closer look at
the welfare systemt’s present employees. Make some true changes. I know changes are
needed throughout government, but we have to start somewhere.

Where do we go from here?

Concerned citizen

* Rosario Del Viscio
ACES Chapter Coordinator
Harris County

| €511 Vera Jean Drive

-Houston, Texas 77088
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MARY KAY GREEN
Attorrmey ot Law

£1. TUhomas Hlore Fegal C2uter
1432 8. 13 8.~ Omaha, Nebraska, 68108
402-342-5637

Dear Members of Congress, friends in the Media, and Champions
of the Rights of Children Bverywhere,

Here is my "Pelican Brief" to Congress adding my contrxbutxan
to the welfare reform and "unwed motherhood" debate.

Bhare it widely with all the members of Congress most efficiently
and with the greatest spead by publishing it in the Congressional
Record, and then send it oub to all the Membere, the medis,

and all the social welfare agencies in America, Let my small

but strong voice e heard, I ¢laim ne copyright, I give you

my life story and my legal research and that of my fellow
attorneys fotally in love for the children of america, their
parents, and for the future of our great nation., We must remain
both compessionate and just.

I am just "sittin and waitin"” to be “flung in that briar patch"
we call the American Legal System if Congress violates the
Constitution in its welfare reform plans. (A reference to the
Digney movie Song of the South, and Disney makes so much money
oEf the souls of children;.

S&t. Thomas More by the way was the lawyer for God who was
beheaded for opposing Ring Henry VYIIi's divorce plans. It is
appropriate that society now traats single motherhood with the
same opprobrium that divores vas once treated.

I want t¢ pay tribute to four lawvers who have assisted me in
this research: wmy much loved Irish twin brother J, Patrick
Green, Professor of Law, Creighton {(Jesuit} Law School, 25090
Californis Street, Omaha, Ne 68183 (402-280-2872), Edward .
Fogarty, 700 Service Life Building, Omaha, Ne 68102 {(402-34]~
3333) my friend for thirty two years and my college sweetheart,
and co-gounsel on Crystal Chambers v. Omaha Girls Club, Edward
Diedrich, attorney At Law, #2035, 261 £, Lincoln Hwy., DeKalb,
I1Y B011B (Bls-758-4441) and co-¢ounsal on Chambers v, Onaha
Girlas Club st al, and Sheri Long, Peputy City Attorney, (ity
of fmans, Civic Center, Omahna, He 68183, and counsel on tha
companion case Pamels Simmons v, Umahs Girls Club.

May God be with vou in this debats, and may the children of
America bg [he winners.

Sincerely,
MARY KgfnGREEN BR.



MARY KAY GREEN
Arormey ot Low

1. Thomas More Begal Lenter
1432 §. 13 $t. - Omaha, Nebrasks, 68108
402-342-5937

Memher of the United States Congress
¥ashington, D.C.

Re: UNWDD MOTHERHOGHD AND ILLEGITIMACY DISCRIMINATION
AND EMPLOYMENT BASED WELFARE REFORM

Dear Member of Congress,

I am writing to you on four issues: 1), Newt Gingerich's
proposals Lo deny welfare to teenage mothers and to place all

of theirx children in orphanages, 2). President Clinten's plan
to deny ADC to any c¢hildren born while their mothers are on
welfare, a plan he clearly announced as being aimed to eliminate
illegitimacy, and 3). the need for Congress to protect the
Constitutional Rights of American-Phillipine Children born to
American GI's and their Phillipine sweabthearts and 4) the nsged
for worked based welfare reforas.

My name is Mary Xay Gresn, Sr. I will introducs myself in the
Twelve Step Tradition, My name is Mary, I was named after and
oconsecrated to the Blessed Virgin Mary at birth by my Catholic
parants as were nmy five sisters all also named Mary, I am a
survivor of childhood sexual abuse by a stranger in the Omaha
Orpheum Theater, a coadependency survivor, a survivor of bulimia,
& survivor of bi-polar illness { like actress Patty Duke and
media mogul Ted Turner of CHN anéd TNT, Turner Broadcgasting}
hi~polar illness is a biochemical illness and a protected clasz
under the ADA, z nevey married single pregnant mother of
twenty~-five year oid twin daughters { protected from invidious
discrimination under the 1s5tf, 5th and l4th Amendments to the
Constitution}), a Civil Bights lawyer {an sndangered species),
and a former elected member of the Omaha, Nebraska, City Council
(487719811, an attorney since 1377, a former employee for the
U.8, Department of Justice Civil Rights Division (1965, the
vear the 1964 Civil Rights Law was implemented) under Deputy
Attorney General John Doar (also of the Senate Jdudiciary
Committee Watergate fame), a former social welfare caseworkegr
of the Douglas County, Hebraska, Assistance Huresu, a former
staff member in these august halls of Congress for U.S. Senator
Harold B, sughes of Towa {1970 and 71} {S8enator Hughss often
applauded my decision to give birth to and raise my own
childreni, and a former amplovee of the Robert P, Kennedy
Memorial, a social Justice foundation and my first emplover



as an “unwed mother." I had worked on -Robhert Xennedy's
presidential campaign, I knew him personally from my days at

fthe Justice Department hecause a ¢lose friend Helen Abdouch

along with Jack Rosenthal of The New ¥York Times and John
Siegenthaler of of USA TODAY worked for him and I saw him npearly
daily after my job was done. He was a cvliose friend of my family
My father was state chairman for Bobby's presidential campaign.

My opposition to the Gingerich and Clinton Plans is simple,

Both plans violate the lst amendment freedom of speech and
freedom of religion clauses, the egual protection clause of

the l4th Amendment with illegitimacy a protected class, and

the 9th Amendment right to privacy provision of the United States
Constitution. The %th Amendment privacy provision also protects
the right of married people to reproductive information and
devices, i.e. birth control, the right of single people to the
same information and devices, and the right to abortion. Ang
yes, it alsc protects the decision Lo procreate and give birth
to and to raise one's own children regardless of marital status
and age and sex.

Let me tell yvou that in 1%69 I became the non-marital, never
married mother of twin daughters, Their father, a chiidhood
sweetheart and a close family friend, abandoned me and denied
paternity. Tt took me years to heal from this tragedy.

T originally became sensitizad to the issuve of discrimination
againgt "illegitimate,” nonemarital children (please refer to
these children as non-marital and not as Ybastards®™ or
"illegitimate children, " only the law is a bastard) and their
nonmarital mothers when I was a4 caseworker in 188&6-1968 at the
Pouglas County Nebraska Asgsistance Bureau.

One of the worst incidents happensd when I was required to take
a new application for ADC of a young woman living in the home
of her older gister. The sister’s caseworker was present and
conducting the interview. He vicicusly and abusively attacked
this young woman for giviag birth cut of wedlock., The young
women was visibly shaken and destroyed, He left the room and
I tried to comfort her., I told her that we were hirsd by the
state to help people in trouble not to ¢ondemn or judge them,

After that incident I went to the directeor of the agency HMichael
Healey like me an Irish Catholic to complain about the gonduck
of Elo Limsg, an Hispanic Catholic. Mr. Hsaley vefused to
discipline Mr. Limas stating: "Most Catholics cannot tolerabe
illegitimacy.”

My experience with family members over the birth of my children
and my decision t¢ keep them was even more devastating., My
cideyr brother whom I loved as a twin, an Irish ftwin since we
were only a yvear apart, told me hs would see me and my children



starve to death if I kept them. He has singe reganted and has
been good to us. He is a professor of law for twenty years
and has taken at least one case to the U.&. Supreme Court.

He gave us assistance in the Girls Club Case, I am enclosing
a brief he helped us distill for the Supreme Tourt, My beloved
sister just next to me announced that she would not touch my
¢hildren because they are illestimate. She too recovered from
this discrimination and she hags given the most emotional and
financial assistance to my children especially the yvear I was
unabkle to work due to disabling grief over the death of three
friends the same month, one my soul-mate and mentor, ons my
civil rights mentor, and the other one of my daughter's god-
father who committed suicide in a deep biochemical depressicn.

In 1970 when I was working for now Georgetown Law Professor
Peter Edelman at the Robert Kennedy Memorial in Washington,
D.C., I was denied auto insurance., Psbter had me call a Mr.
Sharp in Senator Phil Hart's subcommitbes on Insurance. Mr.
Sharp told me they denied me insurance because I was a single
mother but that I needed to realize that all women alone whether
widows or divoreced women were treated alike, He showed me that
what I was dealing with was systemic sex discrimination, I
followed his instructionsg and thrsatened o sue. I setiled

my first case of practicing law without a license and received
wy insurance, but my life was never the same. I recommitied
myself to going back to law school {my late father's dream for
mey and to fighting discrimination as 1 was previouwgly inspired
by John Doar and the heroig lavwyers of the oivil pights division.

I left the Kennedy Memorial for hatier pay and with Peter
Edelman's letter of recommendation, I landed a cheoice job with
Senator Harold E. Hughes from Jowa who shorily thereafter
anncunced his candidacy for the Presidency. Senator Hughes

in addition to being an outstanding law maker is a healer.

He now spends all of his time healing people of drug and alcohol
addictions in Des Moines, Iowa. He helped to heal me of the
stigma of “illegitimacy” discrimination. He continually told
me I was blessed to have such wonderful and beautiful children
when he passed my desk to the back office as he picked up and
locked at a picture of my young daughters on my desk.

Senator Hughes and his legal counsel for the Senate Armad
Serviges Committee subcommittee on drug and alcohol use in the
miiitary went on a fact finding trip to Vieinam. At ons base
the commander was so audacious as to tell the Benator thalt there
was no drug or alcohol problem on his base bevause of the ready
avalilability of local women. The Senator found out that this
commander was abusing local women by having them "servige!

the men on his base without regard for the health or welfare

of those women., The Senator and Wade came to me immediately

to tell me this incident and about thelir shame and outrage about
this exploitation of non-American women, The same U,8, military



refused to give the children and girl friends of American G.I.'s
any information as to their whereabouts in this country. The
Pear) Buck Foundation was conshtantly fighting this discrimination
by the military. Y¥You must now deal in 2 humane and
non-@iscriminatory manner with the American-Philiipine children
left behind by their GI f£athers,

Iin 1971, I returned to Omaha and got a ok as director of Court
Services to two Cathelic Judges of the Douglas County Juvenile
Court., Then the local newspaper, The Omaha World Herald, trisd
to pressure the judges into firing me as z 'negative role model"
for the young people who come to the Court, The judges resisted,
I hired & lawyer, then City Council Member Monty Taylor, and

we had a show down with the editors. We argued that their
discrimination against unwed mothers was inconsistent with

their then anti-abortion posziticn {they are now pro-

abortion and still anti-non-marital mothers). Instead of doing
an expose on me the paper did a full page article on the new
employees of the Court. In the feature on me they still reported
that: " Mg, Green the mother of twins has never been married.”

I again vowed to go to law schooel with the committment of

the tortured Jewish survivors of Naziism: “Never again, never
again.”

Twe years later I went te law schosl, Three vears later I
graduated and won a seat on the Omaha City Council
simultaneously and four months later I was admitted to the
Mebraska Bar Association,

¥hile in law school, I had a deep romantic affair with Allan
Loziey, President of Lozier Corporation, a Fortune 500
corparation. Allan and 1 were extremgly compatible in many
ways, but he had a cruelty streak that had nearly destroved
“his first wife; and he refused to get help at my urging. He
also gsuffered from the social disease of irrational and
uncongaious prejudice against "unwed mothers’ and thedir
illegitimate™ children., Allan cared deeply for my children
as well and the girls and I stayed with him often in his posh
meKinley Road home with its indoor swimming pool.

Allan tock me gubt in public often until one day we ran into

my ¢lose friend now Channel 7 ABC anchor woman Carol Schrader
wha had recently interviswed Allan, a president of Planned
Parentnood, After that lunch, Allan never togk me out in public
zgain, It was clear that he could not deal with his irrational
prejudice againgt "unwed mothers” inspite of the fact that he
clearly cared for me individuslily. We broke up. But I reguirsd
acounselling £o heal from the devastation of his c¢ruelity and
mistreatment of me. Allan and I remainsed friends, and he was

a major financial supporter in my City Coucil race.

In 1981, I was gefeated for re-election by z weazlthy, more



liberal (yes, there are people more liberal than I and proudly
so) owner of an electrical company hiring union workers and

he had lived in the district 30 years compared to my four years
{I had engineered the passage of district elections with Senator
Ernest Chamsbers after I had been elected at large}. As a result
two of my black law classmates, one femals Brenda Warren Council
and one male, ¥Fred Conley, were elected to the City Couneil.
Brenda Warren Council may be elected Mayor of the City ¢f Omaha,
Tuesday, December 13, 19%9%4, She will be the first woman and

the first black to bs elscited mavor of our city.

While I was on the City {ouncil, I dealt with discrimination,

but one form of it was & surprise., At nineteen I was a postulant
of the Bisters of Mercy, a semi-clolistered order of nuns. When

I was elected at no timeg did the order honor me at my high school
Mercy High or at the College of St, Mary's .even though to dats

I am the only elected official to attend either school, and

even though I followed the Catholic proscription against

abortion and sven though I was a social justice advocate taught
to be so by the Sisters of Mercy. At the same time my friend
Congressman John Cavanaugh was honeored by the Jesuits at a formal
dinner held in his behalf, But the Poor Clare Nuns ramained
steadfast to me in their pravers and support and as recent as
three years ago, three of their nuns asked me to join theilr
crder. And I have dong legal work for them.

One of the most heart ripping experiences for me with
"illegitimacy" discrimination involved an Omaha Public School
teacher for my daughter Elizabeth at Fontenelle School. This
young teacher, a Roman Catholic, had just returned from Des
Moines fowa to see the currenit Pope., VWhen she returned she
began a campalgn of extrame emotional cruelty against my
daughter, I knew whsat was going on but I had to confirm it

in person. I used the school open door policy for parents and
spent the day in my daughter Elizabeth’s f£ifth grade classroom.
The teacher's dissase was $0 oubt of control that she viciously
and repeabtedly attacked my dauvghter in my very presence, T
went home degparate and called Sr. M, Helen of the Sisters of
Mercy and the Bighth grade teacher who had spent wonths after
school with me tutoring me bascause I had been physically ill
for months and had missed schosl., She wanted me Lo get &
scholarship so 1 could attend Mercy High School and with her
help, I 4id.

when I heard S$r. Mary Helen's voice I broke inte nysterical
sobbing unable to tell her what was the matter. VWhen I finally
gained control of nyself and told her the story she ordered

me to get my dauwghter immediately out of that classroom. She
told me what to tell the principal. I went the next morning

to see Jim Freeman who had marched with Martin Luther King in
the Bouth for civil rights. He asked me what he could do and

I told him to place Elizabeth in the classrcocom with her sister

-



in spite of the rule against twin joint placements and to show
her her I.Q. another violation of school policy. The feacher
had removed Elizabeth from the challenge program for bright
students and had told her she was stuplid. Her grades dropped
from A's to D's in a few weeks time.

Mr. Freeman met both requests immediately. Elizabeth was placed
with Mary Kay in Mrs. Schearer's classroom with her consent.
Elizabeth's grades immediately scarad within a week,
Unfortunately that brillant teacher who so helped both of my
daughters died of cancer the following vear. She was well loved,

My life battling "unwed motherhood” and “illegitimacy"
giscrimination was so hard that my dear, dear friend attorney
and then State Senator Vard Johnson told me one day that he
advises all of his single pregnant clients to place their
children for adoption so that they don’t have to face a life
l1ike mine.

I was so shocked that I couldn't speak. Instead I wrote him

a letter asking him if he tells his Jewish clients t¢o raise
their children in gentile homes so that they don't face
discrimination, does he tell his black clients not to have
children becasuse they will face racial discrimination. 8¢ why
don't you hattle sex discrimination rather then deny vour single
pregnant clients the option of raising their own children.

I can't imagine my life without my daughiters or grandson, who
by the way was born on St. Patrick's day a special gift from
God. Vard and I have remained very close friends., He is a
former director of Legal Aid and as a senateor he championad
the rights of welfare nmothers and their children.

after my defeat, I took a civil rights case entitled Crystal
Chambers v The Omaha Girlg Club, The Omaha ¥World Herald, and
the Naebraska Egua. Opportunity Commission et al {sge the three
federal court decisions attached). Three young black single
female staff menmbers becams pregant. The two who indicated
that they intended to give kirth and raise their own c¢hildren
were fired. ‘The other young woman who announced she weuld and
did obtain an abortion was allowed to keep her job, The Club
adopted a “negastive role medelling” policy that grounds for
discharge was single pregnancy. I found out after I was retained
by Crystal <hambers that mny former lover Allan Lozier, former
president of Planned Parenthocd of Omaha, and President of Lozier
Corporation, a Fortune 500 corporation was the priscipal
architect of the negative role modelling” policy and that he
and his best friend American billiocnaire Warren Buffett, ABC
principal stockholder, part owner of the Washington Post, and
a principal contributor of the Girls Club and a dirsctor of
the Omaha World Herald were involved beshind the gcenas., {(Buffett
had made his friend Lozler a multi-millicnaire by investing
money for him and by giving him free financial advice on the




growth and development of his shelving manufacturing firm
according to Lozier'’s own pillow talk.}

The Omaha World Herald president Hareld Andersen’'s wife was

a beard member of the Club who enacted the policy. Andersen

got his editorial staff o write an editoriasl dencuncing the

two single mothers who elected birth and raisging their own
children. Buffett's public silence was uncharacteristic because
he had given television interviews to ABC Channel 7 's Carol
Schraeder stating that he did not begrude the small ADC paynments
to poor mothers but that he objected to welfare for the rich.
Yat in two positions of great influence as a contributor to

the Club and as a director of the paper, he remained gilent.
Crystal Chambers tried to commit suicide after the newspaper
dencunced her. She ig now married to the father of her child
and is completing her college degree in social work.

uring all of this, I wrote to Warren Buffetl my naighbor and
acguaintance since 1961 when we both sponsored foreign student
vigitors under the People to People program. I told him that

I thought television and movies contributed to the crucial
problesn ©f premature parenthood, and that I thought the networks
were negligent in not running birth control ads. He sent me

an ABRC study that indicated the ads would begin in two years.
That was in 1985, 7o date the ads do not run on any network
cable or commercial but the graphic sexuality continues. Warren,
Buffett is a major national contributor to Planned Parenthood

«f America. That project and eliminating nuclear war are his
top public service projects, Buffett supported Allan Lozier's
Ynegative role modelling” policy by action or by silence, Warren
Buffett like Allan Lozier is & liberal Democrat suffering the
social illness of jirrational and unconsclious prejudice against
"unwed mothers” and their "illegitimate" children and such
prejudice like racial and ethnic and religious prejudice is
unconstitutional. '

In the Girls Club Lrial our expert witness was Dr. Harriet
Mcadoo, Ph,D. of Howard University, and advisor Lo the Roman
Catholic Pope, and every major religion including the Jewish
religion on the issue of encouraging the prevention of premature
pregnaney and on including the single parent family in the
raligicus and total community. Her seven point plan included
education, job training, day care, health care, tyansportation,
housing, and jobs and sogiegtal support.

The judge dismissed the case without letting it go to the jury.
His harsh, punitive, unconstitutional atiitude reflected in
his opinion on Title VII is the precursor for the outrageocus
proposal of Newt Gingerich., The Judge was & personal friend
of the President of the Omaha ¥%orld Herald and of the former
Governor Charles Thone whe was a defendant in the case. Thons
and Andersen were roommates at the University of Nebraska at




Lincoln and lifelong friends of sach other as was the judge.

we were featured on Hational Publi¢ Radio, Donahue, The New
York Times, Newsweek, The New York Daily News and other
publications., The societal and nedia support was all positive.

This is contrasted to the atiitude of Lozier, Buffett and
Gingerich and Anderson. I fear we will see the constitution
and the spirit of the Pregnancy Discrimination Act and of Title
IX of the Egual Education trampled by these mean spirited,
punitive, social sengineers,

I warned the three judge panel of two conservative Republican
appointees and one Democrat that in a free and democratic society
the decision to give birth to and raise one's own child was

a constitutionally protected activity, and that we had to take
heed lest we become another Russia where women were denied birth
control except for unlimited abortion and China vhere women

are forced to abort any pregnancy past the firsit, or Germany

with "The Jewish Solution” so ahly documented by Stephen
Spielberg in "Shindler's List."

And to my horror my forcast has come btrue, The poor and the
black are to have their children ripped from them and pubt into
orphanages or denied food and medical care if they are born

on welfare. And less restrictive alternatives like hirth control
ads, a more effective birth coantrol delivery system, job
training, jobs, gquality subsidized day care and universal health
care are not even tried.

During the trial United States Senator Bob Kerrey was Governor.
He 4id not speak out against the Giris Club policy even though
the State was a defendant., He was living openly at the time

in the Governor's mansion in an unmarried liaison with actress
Debra Winger who left his bed and got pregnant by T&mothy Hutton
out of wedlock.

No newspaper in the country densunced Bob Kerrey for being a
negative rele model for his open violation of society norms

or was it a viclation., Yet Crystal Chambers was denounced in
the QOmahs World Herald because she was black it said., Bob Xerrey
was the bast man and college roomate of the then vice president
now president of the Omaha World Herald John Gottshalk. and

no national paper ever denocunced Kerrey during his presidential
bid either, Allan Lozier bragged openly about the number of
womaen he had as lovers--nof guite as impressive a number as
Wilt the Stilt Chamberlan. Warren Buffett lives openly with
Astrid a woman not his wife who herself lives in San Francisco
and has for nearly fifteen years. Why is it that white male
multi-millionaires and billionaires who openly defy society’s
norms can do whatever they want without guegition while
engineering the lives of the poory but the poor and especially




the poor bhlack who ars merely trying to sak out a 1ife with
a little love and affection are condemned from the once
considered sacred halls of Congress, I thought I lived in
America the land of the free and home of the hrave. Americsa,
America, God shed His iight on thee,

SOME SUGGESTED SOLUTION:

I offer solutionz to the problems as well as criticism. First
I propose mnobile birth control units at every high school on

a rotating schedule. Take the medical ¢are to the kids but
keep it out of school.

Sacond evary c¢ity of a certain size has {0 provide day care
centers in at isast one public high school so that the nunmber
of teen mothers without diplomas is reduced.

I propose co-parenting open adoptions as a legal form of adoption
with the birth and adoptive parents able to negotiate vigitation,
child support, and other issuves just like both parties in a
divarce do,

I propose a national Parenting Act like the Nebraska Act enclosed
and enacted by the Hebrasks legislature to keep hoth male and
female parents totally involved in the life of the child
regardlsss of the marital status of the parents unless said
parent{s} rights are terminated,

The best syperimental programs in working with teenagers and
teen parents should be made avallable to other communities.

Curvriculumg on parenting, child psychology, child development,
and effective parenting relationships should be reguired in
every junior high and high school.

all television networks should be reguired to run tasteful
contraceptive ads {This is a more acceptable alternative to
sexual censorship of movies and television.)

all forms of birth control should be funded by the United States
government including the safe, now efficlent and relisble
Catholic form of Birth Contreol which the Clinton administration
refuses to fund.

The first amendment absolutely protects non-child pornography.
Should not the right to bear and raise one’'s own child receive
eqgual constitutional protection and or statutory protection.

In all child support cases a visitation schedule must be worked
cut and ordered as part of the paternity action and child support
determination and ar callection action., Poor fathers cannot
afford attorneys to initlate separate wisitation schedule trials.



Full direct tax deductions for the working poor who can barely
afford day care. The scale should be established by the number
of persons in the family and the family income, And day care
subsizies for women who cannot asven afford to pay day care.

The law must state that the fact a parent works cannct disgualify
them for custody unless they cannob provide good day care for

the ¢child in their absence., Also poverty cannot be vsed as

a criteria for lack of cusiody when child support orders can
egualize the income of the parents to protect the child.

IMPERMISSIBLE SEGREGATION:

In his dissent to the refusal of the entire EBighth Circuit to
take and hear the Girls Club case or appesal by Crystal Chambers,
Judge Donald Lay called the "negative role modelling® policy
impermissable segregation {like slavery and segregabion laws

in the South]. Judge Lay’'s decision reflects the true
interpretation of the constitution and the law.

Ironically President Clinton's own Supreme Court appointees

are predicted to uphold the law az 4id Julge Lay while President
Clinton and his Republican counter pari Newt Gingerich proposse
to violate it.

THE CALL FOR A WORKING POOR:

There is a certain ireny in the move to turn the social welfare
system into an employment system, and I applaud just that for
physically and mentally able individuals as long as the efforts
and results are humane and just.

The irony is that welfare was created in the thirties during
the Great Depression for widows and orphans because woren were
nct allowed to work in our society Yes systemic societal
discrimination against women in the work place mandated the
welfare system,

Kow sex discrimination in the form of education and wage
discrimination keeps too many on welfare, although the majority
of welfare recipients only use welfare as a temporary way station
between dependency either marital or parental dependency and

the work place. These women need education, iob training,
guality subsidized day care, decent jobs and transporiabion,

azand health care. When I was raising my children as a single
mother, I always praved to God for a good education, good johs,
quality day care, good health, a good car and a good, honest
mechanic., I only praved for a good man last because I knew

I could live without a good man (even though I desparately wanted
onel, but I could not survive without the rest.



The dilemma for most mothers raising their children alone
regardless of the cause of their single parenthood iz the fact
that women are still subjected to systemic societal wage
discrimination. I live in a Lown only second to Hartford,
Connecticut for the insurance industry. The insurance industry
earns unconscionable profits off of the backs of their
predominantly low paid predominantly female workers.

You will take the sasy route of reforming the welfare system
and providing subsidies rather than take on the systemic,
discriminatory wage structure of American business, industry
and government. Welfare reform is the esagy way out, and the
poor are so easy Lo bklame, when every breath they take is
regulated, Since you are guing to take the easy route especially
with a conservative Republican majority, at least put something
in the law that states: This Congress recognizes that the poor
in cur counifry dg neot choose to be poor and that poveriy is

not a life sentence. This Congress is committed to helping

the poor out ¢of peoverty by extending the ladder of compassion,
job training, jobs, guality day care, aguality health care and
housing and a decent standard of living for all Americans.

You or your predessors showed that compassion and understanding
when you passed the Pregnancy Discriminabion Act, 42 USC 2000(e}
(k] and Title I¥ <f the EBgual BEdugsbion Act.

Bring a fact finding Congressional group to Umaha, The Boys
Town that Newt Gingerich wants teo furn intso a national model
is in fact a pnational model for teen pregnancy. It funds an
alternative school Flanagan High after its founder Father
Flanagan which maintaing a full time day care for the students
children. The Public Schocl system has failed to folliow its
lead, And space is limited, but it is a successful role model.
Nationally 25% of pregnant teens drop out of school, A figure
we cannot tolerate.

Dr. Mcadoo, our Girls Club expert, says feen agers are gabtting
pregnant because they want someone £0 love, I suggest that
pregnancy by the young may be a response to a lack of hope for
the future, lack of any reason to delay having a family because
there is no future. And for young black women, there ave no
eligible men to have a future with, The death rate amony young
black men is 50 alarming that they should be declared an
endangered species given the same financial and other protection
as the whooping erane. aAnd have you looked ait the unsmployment
figures for young black teenagers especially young black males
lately. #What hope of a future do we give these young people.
The only economic opportunity we give them is either welfare

or crack distribution., And toe many young black voungsters

are going to work for the MacDonald's of crack cocaine. They
get to choose their hours, and the pay is better than anything
you can imagine.



The process server in too many teen age paternity cases has

teo go to the grave yvard or the jail to serve the papers. We

are ignoring the fathers in our push for welfare reform. We
made Japan and Germany wealthy nations with our Marshall Plan
and the disarmament of those nations. Why can't we have an
inner city Marshall Plan for our young. These young people

were never our enemies. Why can't we treat them with compassion
and caring and financial input like we did the Japanese and

the Germans. Where is Harry Truman when we need him now.

There is another irony in your effort to reform the welfare
system into a work or employment system. Conservative judges
are taking away children from working mothers and giving them
into the care of non-working step mothers or grandmothers giving
the message that working and mothering are inconsistent. Your
law will have to state national pelicy that the fact that a
parent works cannot be used against them in a custody battle
unless they fail to provide for good day care in their absence
at work or school

IN PRAISE OF RICHARD NIXON:

People forget in the memories of Watergate that Richard Nixon
was one of the most compassionate presidents with regard to
dealing with the problems of the poor. It was his
administration that sucessfully experimented with negative
income tax. Nixon was never able to propose these plans as
universal plans because of his involvement with Watergate, but
the Congressional Record was filled with pages of the success
of these trials in New Jersey and other states, Politically
the concepts and programs may not be timely, but let history
record that the president who came out of abject poverty never
lost his compassion for the poor. And maybe the day will come
when his creative and innovative powerty programs will be
enacted.

I am willing to come to the halls of Congress to spread my
message if you think it would be useful. I am willing to address
any committee of Congress. I am willing to help you in any

way possible, and I have done your legal research for you Pro
Bone. You may publish my material freely and openly in the
Congressional Record or distribute it to the media. My message
is straight from the cross, from Ghandi, and Budha and the God

of Abraham and Mchammed: when you do this for the least of

them you do it for Me.

In writing to you I am fulfilling a promise I made to God that
if He would help me keep and raise my own children inspite of
the refusal of my family to, I would do everything in my power
to help other young women who chose to bear and raise their
own children. God in the form of my dear friend Helen Abdouch



and ner husband George gave me $£1,000.00 o live opn until I
could go to work and my saintly aunt Jeanie and Uncle Ed Furay
of Cinnaminson, New Jersey let me stay with them until I had
recovered from my C-Section to allow me to go back to work,

It was fitting that my first job was with Robert F, Kennedy's
Memorial sincee his kindness and compassion $6 one of his personal
staff members who was black, single and pregnant gave me some

of the courage I needed o live this difficult 1ife. As an

Irish Catholic, I believe that God has kept me single so that

I could fulfill my promise to Him to be an advocate for ths
righta of gingle mothers and their none-marital children,

Maybe when I have fulfilled my promise He will let me wmarry-

~in the nursing home no doubi.,

May God he with you in your efforts.

Singerely, 7.
MARY KAY GREEN, SR.
I want to acknowledye the assistance from the following lawvers:

J. Batrick Green {my Irish twin brother) Professor of Law,
Crelghton {Jesuit}) University Law Schocl, 2500 California Strest,
Omaha, Nebraska 68178 (Pat is an applicant for the Episcopal
priesthood). (402-2B0-28B73}

Edward ¥. Pogarty, Attorney at lLaw, 700 Berxrvice Life Building,
Omaha, Nebraska 68102 {4024341-3333) (my friend of 32 years
and co-counsel on Chambeys).

Bdward Diedrich, Attorney at Law, #20%, 261 E. Lincoln Hwy.,
DeKalb, I1l €0115 {B1l5-758.444)) and ¢o-ceounsel on Chambers,

Bheri Long, beputy City Attorney, City of OGmaha, Civig Center,
Omaha, Ne 65183 (402-444.7000) ecounsel in companion case of
Pamela Simmons v. Omaha Girls Club.
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PROFESSIONAL BIOGRAPHY OF MARY KAY GREEN, ATTORNEY

EDUCATION: Creighton University, 1965 Ba {History/Psychology),
1877 J.D. Doctor of Law, University of Nebraska at Omaha, 19486-
68 1/3 of the hours to earn a M5 in Psychology

1977 - 1881 Elected member of the Omaha City Council sponsoring
Affirmative Action COrdinances, Contract Compliance Ordinances,
Scattered Site Low Income Housing Ordinances, Historic
Pregervation Ordinances, ¥Flanning, Liguor Ligense, Zoning and
Labor Contract negotiations and Ordinances. I opposed the award
of the cable franchise to Cox of Atlanta and the instant
millionaire cable schemes (Cmaha's own Warren Buffett likewise
opposed these schemes). I appeared on David Brinkley's Journal,
an hour long nationazl television news show in opposition to

the instant millionaire cable scheme.

Private attorney since 1877. One third of my cases have been
¢ivil rights cases, one third personal injury and one third
have been domestic and family related cases, I also did
misdemeansr criminal cases.

Sample Discorisination Ssttlemenis:

I cannol give the names of the parties due to the confidentiality
of the settlement terms, but I can give some of the facts.

A major Omaha medical center. I represented a female nurse
aid fired for taking one sip of beer when miale doctors bhrought
cases of wine on the floor during the same holiday period and
served the wine to the doctors and nurses on duty. The case
settled in two weeks and the hospital paid for me to f£ly to
Tennessase to take the check and documents to my client who moved
back home after her illegal Qdischarge.

A nationhal cancer center. The director maintained a minority
lab and a white lab for histe-technologists, I was abhle to
securg ¢ther emplovment for my clients outside of the center
and to obtain a cash settlement for them,

A npational insurance company with tiles to the federal government.
My client was the only female executive in the company whose
emplovees consisted of mainly low paid female workers {typical

of all insurance ¢ompanies}). She made $80,000.060 par year and
her job was discriminatorally eliminated, The settlement took

a few weeks.

A Southern headguartered national waste disposal company who
maintained one black and one white company in Omaha. When the
black company lost its contract with the City of Omaha, all
the white managers from the black company were hired by the
white company. 1 represented the twe black managers who wers



not hired by the white company. It took thirty days to settle.
The law firm for the Defendants had a partner who was a major
Watergate prosecutor.

A major railroad headguartered in a Scouthern ity discriminated
in job classifications by race. The Defendants gsettled with
my black client in a few months after I filed suit in federal
court.

after my term on the City Council I represented sgeveral city
workers and was able to secure full time employment, promotions,
cash and or both for them. My clilents were discriminated white
females, black females and black males.

These are a few of my discrimination settliements.

The following are some of the cases I filed and gob verdicts
and or post filing settlementis,

Rudy Avila v. The ity of Omaha, U.5. District Court for
Nebraska. Mr. Avila recelved cash and attorneys fees, He was
a discriminated Hispanic supervisor.

Avisg Linstrom v. The City of Omaha. Avis was given a promotion
to 811 supervisor by the jury and judge, The City settled with
her for half the cash and for the prowmotion and half of the
attorney fees without appeal. The union asppealed and won on

a technicality. Mrs. Linstrom used another attorney on the
union appeal because I was unavailable.

Crystal Chambers v. The Omaha Girls Club, Crystal d4did not have
& fFair trial, The Judge was personal friends with two of the
defendants and had been the lawyer for the governor defendant
and his transition chief. When I challenged his conflicts of
interest he tried to get me disbarred. Two of his friends on
the eighth circuit upheld his decision to dismiss the case,
ignored his conflicts, and denied his attempt to censure me.

My client and I were on National Public Radio, The Phil Donahbue
Show, in The New York Times, Newsweek, Newsday and for three
weeks were daily in The Omaha World Herald Bewspaper,

¥Yhen the Judge was up for a position on the Bighth {ircuit,

I presented all three decisions to the United States Senate
Judiciary Committee. This case among others was used by the
Congress to amend Title VIY of the 1264 Civil Rights Act to
mandate jury trials and to take these decisions awvay {rom the
Reagan Bush judges who were seleacted for their specific hostility
o civil rights plaintiffs. (rystal Chambers has a degrep in
sogial work, and is happily married to the father of her
daughter. She was a black single pregnant femalse when she was
discriminated against by the Girls Club and the bench,



Barbara Hayves v. Nebraska Methodist Hospital., The case was
appealed by me gupcessfully on a jurisdictional claim, and we
gsetiled shortly. The case invelved race discrimination sgainst
a black female. The hospital maintained a segregated work force,

¥oeCarty v. The City ¢f COmaha., V¥We won a8 race discrimination
case against bthe Omaha Fire Division who operated a nearly all
white work force of relatives and friends of existing fire men.
In a subsegquent c¢ase by ancther attorxney, women were incliuded
in the Fire Division,

Georgianna Frey . The Omaha World Herald Newspaper. The paper
naintained a segregated work force with blacks concentrated

in the lowest job classifications and women nearly non-existent
in the paper's workforce. My client was a black female. I
prepared all the pleadings and all the discovery, but I was

ill at the ftime of trizl., I did however talk four to five times
a day with the young attorney who trigd it for me and I assisted
him with his post trial brief and other work. The title VII
decigion was upheld, the dury verdict in excess of $100,0060

was appealled. The paper settled bhefore tThe case went before
the Eighth Circuit en bkanc,

¥ also got the first sexunal harassment decision in Nebraska
against the Parking Authority of America. And other decismions.
Discrimination cases have been about one third of my caseload
for eighteen years ¢f practice.

T successfully innovated the combination of civil rights clainms
with state common law tort or personal injury claims in Hebraska

One non-discriminaticon cass must be mentioned, I represented
the Communication Workers of America in their challenge of a
$60 million rate increase before the Nebraska Public Service
Commission against then Northwestern Bell, now U.S. West., I
successfully exposed the Yalleged AT &T National Survey' offered
te support the rate increase as a complete fraud,

The "study" was drawn up by two Omaha workers who called names
from the phone book., It was not a scientifically developed
survey conducted by professionals as the company officials
restified, As a result Bell was denied a rate increase for
nearly ten vears,

Training in Civil Rights:

John Doar, Deputy Attorney General for Civil Rights, U.S.
Department of Justice {(and later counsel for the Senate Judiciary
Committee Watergate Committee) 1965-66, the year the 1964 Civil
Rights Act was put into effect. I investigated the operation

u¥ the docket room for him, and he implenmented all of my
racommendations for changs,



The late Judge Renjamin Wall, Harvard graduated Omaha Civil
Rights Attorney, and the only civil rights attforney in the area
for years, I was his law clerk in his private practice for
ngarly three vears, and he was my friend for life, He helped
finance my city council race by keeping me on payroll while

I ran for office never stepping foot in the office.

The late Bennett Hornstein a member of the lawvers committse
of the American Civil Liberties Uniocon., Bennett was a constant
source of information and encouragement.

The late Arthur Q'Leary prominent personal injury and criminal
defense attorney. Mr. O'Leary acted as my mentor and friend
from 1372 until his death in 1981l. He constantly advised me
on my cases, and referred cases to me.

Robert Spire, former Attorney General of Nebraska and former
private attorney. Bob served as a one man ¢heering section
in all my civil rights cases, civil rights activities on the
city council and in my efforts for the inclusion of women and
minorities in the RBar and the Bar Association. He died this
Year.

Harold E. Hughes, former United States Senator from Iowa, former
Governor of Iowa, and former Presidential Candidate. I was

his Senate caseworker for the Justice Depariment, The Selective
Service, and all branches of the Military. Hughes was running
for Presidet at this time {1571-72) and Omaha billionaire Warren
Buffett was his finance chairman and traveled extensively with
iim,

Robert F. Kennedy, former Attorney General of the United States
and former U.S. Senator from New York. I learned from Robart
Kennedy from his example, But I was privileged to spend alot
of time with him and in his office because my lifetime friend
Halen Abdouch from Omaha wag on his personal staff. I went

ta their office every night after work where I also got to meet
angd know Jack Rosenthal now editor of the New York Times, got
to meet John Siegenthaler ¢f UBA Today and the Nashville
Tennessean, B4 Guthman of the Los Angeles Times and of course
my own boess John Doar.

To former Senator Harold E. Hughes, retired Judge Joseph Moylan
and the people of Omaha who hirsd me for employment going against
societal discrimination over the fact that I am a never marriad
single mother of twin dauvghters. Judge Moylan risked his job

as did his associate Judge Colleen Buckley when they were
threatensd by the Omaha World Herald to fire me as a "negative
role model.’ To Robert ¥F. Xennedy who showed so much compassion
and caring to the young single pregnant member ¢of his staff

ag Attornev General reassuring her of her continued employment
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LEGISLATIVE-BILL 629
Approved by the Governor May 28, 19%1

Introduced by Ashford, 6 Abboud, 12: Bohtke, 33: Bromm, 23
Hillman, 48 Landis, 46; Rasmyussen, 20; Will, &
Predster, %

AN ACYT relating o families; to amend section 42-130, Reissue Revised
Statutes of Nebrasks, 1943, and section 42-364, Revised
Statutes Supplernent, 1992 © adopl the Parcating Act to
change provisions relating to decroes cositerning marriage
validity, divorcr, and legal separation; to harmonize
provisionsy to provide an oporative date; and fo repeal the
original sections,

Be i enacied by the prople of the State of Nebraska,

Section 1. Sections | to 19 of this act shall be known and
may be cited as the Parenting Act,

See, 2. The Legislature finds B is in the best interests of a
minor child to maintain, Lo the greatest extent possibie, the onpoing
invelvement of both parents in the life of the minor child. The Legisiature
further [inds (hat parents should maintain continued communications (o
make as many joml decisions in performing such parenting functons as
are necessary for the care god bealthy development of the minor child,

In any proceeding betweern parents under Chapter 42
involving a minor child, the best irderests of the minor child shall be the
standerg by wihieh the courl admdicales aod esiablishes the jndividual
parental responsitulittes, The state presues the crilical impoctange of the
parent-chiid relstionship and the ehald-parent relationship in the welfare
and development of the munor olubd and that the relstonship belween the
manef chid and both partuls should be Jostered unless otherwine
inconsistend with the besl interssts of the minor ohsld. The best Interests of
the miner ciuld are served by a parenting arfonzement which besl serves 3
sminer Chid & emoiional growlh, heailh, siabilily, aod physical carc.

minor ohild are ordinacily addressed wihcn bots parents remain active and
involved in parenting. 1t & the policy of ns state 19 assure the right of
children, when 1 13 in thewr best nierests (o frequent aad contipuing
contact With parents who have shown Use ability to acl in the best inlerests
of the children and to encoUrbee parents 1o share in the tights and
tesponsibilfies of rasing thewe childeen afler diverce or separatjon.

Sec. 3. For poeposes of e Varenting At

(13 Minor child shall mean a child umder the age of
pinsteen vears;

(2} Parenting functons shall mean those aspects of the
parent-child relationship in which e parent makes fundamental degisions
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and peeforms  fundamentst funclions necessary for the ware and
devedopment of the mmm ciuid  Parenting functions shall incluede, bot not
ed fol
{ay Maintaining a foving. stable. consistent, and nuriuring
retationship with the minor chid;

iby Altzndine 1o Lhe ongeing needs of the minor child,
including feeding, clothing, nhysical care and grooming, supervision, and
enpuging 1 other achivittes apnropriale 10 the hoalthy developmaent of the
eunosr chiid within the social and economic circumstances of the farnily;

fe} Allending o adegoate educatian for the minor child,
incloding remediat or other special edusation essenial te the best interesls
of the minnr child;

(4} Assistiog the miner child in malutainies a posilive
refationship with both parents and other famzi‘; members;

(e} Ausisting the minor child in éwafopmg and smmniaining
approprizie interpersanai reiatmmi‘lsgs* and

{3 Pxercising apsronnale support {ar socinl, academic,
athielic, or ether special interests and abiides of the minor child within the
soctal zod economic circurnstances of the family)

(3} Parenling plan shall mean a plan for parentlng the
mingr child in considerating of the parenting funclions, which pian may be
incorporated into any hnal decree or decree of modilicalion in an aclion
{a) for dissolution of marriape. {5} concerning the walidity of 4 marriage,

or toy for legal sg%mﬁon; and
) (3} Hemediation process shall mean the method established

in the parepling plan which provides each parenl a mhesns (o resclve
fture dircumstantial changes or conllicls reparding the parentng funclions
or the parenting plan and winch minimizes reiigation and uliizes judicial
intervention as a last resosl,

Sec. 4. {1) In any provecding under Chapter 30, 42, or 43
in which the parenting of minor children 18 in 1ssue efcept any proceeding
under the Rewised Unifores Meciproeal Enloreement of Supporl Act
subsequenl to the initial flling or upen Ging of an aopphcation for
modification of a decree, ihe pariies shall receive from the clerk of the
district court informalion regarding ihe divorce process, a  diverge
fime-line, pareating during and afler divorce, the parenling plan, the
mediation process. and resource materials, as well g the availability of
mediztion Utcough fie conclialon oiee, olther COUIt-Daved Programs, of
e siste mediation centers as estabiished through the Office of Dispute
Resolution.  Development of these informational materials and (he
imptenentation of this subsecton shall be accomplished through the State
Court Administrator.

{23 Medialors shaft be yained 1o recopnize domesio
violence, Sereening guidelines and safely procedures for cases involving
chiid abuse, spouse abuse, or both shall be devised by the State Count
Adminisirator, If the case is deternmined pot io involve child abuse, spouse
abuse, or both and both parties voluntaridy aeree to mediation, e case
may be schaduled jor [uture medidtion sessions, -

3.
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Bec. 5. (1)} A mediator under the Pareafing Acl may by 3
coust-based conciliation courl vounselor, a court-based mcdsator. A State
medialion cenier medislor as  esiphished by ihe Lihce of  Lispule
Resclution, or a medintor i privale practice. To gualify 35 2 medialor, 5
person shall have a mumpum of thitly hours of basic mediation raiing
and thirty houty of family mediation iraining ased shall have served a3 an
apprentice (o an vaprrienced mediator as dehined 35 secthen 353501

{23 A medialor whe performs mediation in family matiers
shall also meel the ollowing standards:

(3} Knowirdge of the court svsiem and progedores used in
contested farmily matiers:
fh} General knowledpe of Nebraska family faw, especially
raparding cusiody, visitation, and support:

i Knowledpe of other resources in the state (o which
pariies and children can be referced for assislance,; and

(s} General knowledpe of ey aevelaprent, cinical issues
relaing 1o children, tie efiects of mareiage dissoluton on caldren,
parentt, szl extended [amibtes, and the pavcholopy of {amilies.

{3) No medislor whe represents or has represented one or
both of the parties or has had eithier of the parties a3 a clienl may mediate
the case. I such services have been provided fo both partivipants,
meﬁza!wn shail ot proceed pnless the prior refationship has been
discussed. ihe role of the mediator bas been made disunct from the earlier
relationship, and the parBuipants have been wiven the spportumty o (ully
thoose o procesd. Al other potenfial couflicts of interest shall be
disclosed and discussed before the parties decide whether (0 proceet with
that medialor,

Sec. & With the consent of both parties, a4 cotrl may refer
# oase 1o courb-based mpdiation, al 0o cost to the parties, and may stale a
date Tor the case (o ceturn {o court, bul such dale shall be 6o tonger than
ninsty days from the date the order is signed unless the court granis 2o
extension, i the court refers » case to such mediation, the court may.
appropriste, order lemporary supporl in order to meel the Nebragha
Supreme Cowrt Tules [or expedited process or case progression.

Sec. 7. the medizlor shall facitilate the mediation process,
The mediator shall inform the narties of 1hve (ACLOtS LNe COurt Will CONBINEE.
The mediator shall be impartial and shall wse his or her best ¢liarts 10
assist both parties tn the develowment of a parsnting plan., he medialor
shall assist the partes in 2ssessng their necds and those of the mmor child
mvolved in the proceeding and may include the miner child iz the
rediation process § pESESSAry oF appropriaie,

Sec. 8. Adediation under the Parenting Act shall be
conducied in privale. Vhe mediator shall advise the paciies that they
should consuli with an attoraey. Any disclosure of abuse made during the
mediation procest shall be confidential, exvept thal reports of abese ar
negleet as dofined in section 28-718 made during the medintion procrsy
shall be timely reported to the distnet judpe and an in comera hearing
shall be held to determine whether a report should be mude pursuant 1o

3
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section 28-711 and il further investipation is merited,

. Mo records, notes, or other documentation, writien or
clonronic, of lhe medation process, oxtept the contents of a final
agreoment boiwsen the parucs, shall be examined in any judicial or
adminsirative procesding. Ay communications made confidential by the
art which became subiect (0 judicial or adminisiTauve progess roguening
the drciosure of such corunpnications shall net be disclosed.

Sec, 9. (i) fhe mediator may wrminate mediaton il one
as more of the bllowing condiions axisi:

fal vre 15 DO easonable possibifily that mediation will
promote the devclopment of an effective parenting plan;

b} Allegations are made of dirext physical or signilicant
emotional harm 16 4 party or to a minor child that have pol been heard
amt ruled upon By the court. Prior to the commnepcernent of mediaton,
the parlics 10 _mediaiten shall be noulied by (he mediater that evidence of
abuse or nepiect as defined 1 seclion 28-:114 shall be reported Lo the
distiicl judge whe shall hold an in camera hearing lo determine whother 8
report should B made purssant fo gection 2B.7311 and o further
inyestivation 13 merited; or

{¢) Mediaton will otherwise fai 10 serve the best infgrests
of the minoer child.

{2} If mediation it not appropriate pursuant to subsection
{1} of this secliony. e medigtor shall so mform ihe courd  Any addilional
slaterments shall nol be sreivdicial to either parly.

{3} Either party may lerminaie wmediation atl any point in

Sec. 18 Any agresment reached by the partes as a result
of mediation shall be reported to the court and 1o counsel for he parties
by the medialor prior to he day set for hearmng or at guch Ume as is
designated by the courl. If the partiss do not ceach agresment ay a result
of mediation, tie mediatar shall repgrt that Tacl 1o the court on oe hefore
the repordng date establiched by the court.

Sec. 11, The costs ol the mediation process shall be paid
by the pacties on an squai-share basis according o each party's abiity to
paY or on A shdmg foe scate. it a court refers a case lo court-based
exediaton, there shall be fo fve.

Sec. 1% Al & minimum, the purpose and scope of the
pareating plan shall be to:
€13 Assigt in developing a salisfaciorily restrnctured family

that ments the needs of all the members;

(2) Provide for the minor chld’s physical care;

£3) Maintain the minor chifd’s emotional stabilily;

{4y Provide for the sminor childs ehanging needs as he or
she develops, In @ oranner which midmimizes the neod [br futbre
meodificaliony to the parenting plan;

(5] Set {orih the suthorily and responsibilities of each party
with respest to the minor ohld;

4t Mimmmize the minor child's cxposure 1o harmiyl

A-

Tl
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parental conflict,
{1 Encourage the parties, when aporovriate, (o fulfill teir

garenting responubilives through nerecments in ihe pareatng plan rather
than by relving on judicial inlervention;

(8) Enceurage ruilual approosinle participation by both
parties in the minor child's acgvities;

{7} Provide bulh parties egual aceess to the minor child's
medical, denial, and school records:
(10} Encourage remoedistion prior ko lilipalorn; and
(11} Assist both partes 1o avbiculale a visitation sohedule
which would he accepiabie if the other parly i3 awarded cuslody of the
myvter child,

Sec. 13, The parenting plan sholl contain cestody and
visitalion arvangements, apportionment of Gme with each party, and
provisions for z remedialion process regarding lufure modiicalions to
such plan as provided in seclons §4 to 16 of this act, Vhe parenting plas
shall address ooty issues reparding parenling functions.  Other lssues,
including, but rot limiled to, propecty division and Iinancial issues or child
support, sha#t be specifically exciuded (rom the parenting plan.

bec, 14, The parentng plan shall epeourage mutual
discussion of major decisions reparding e minoc chidd’s education, heailh
care, and relipions  uphrinsing, Rapardiess ol the  ghocaton  of
decistopmaxing in  lhe parening plan, cither party may  auihorne
emergency medical proecedures in situatons ailecking the jeunediale healih
of the child.

Each party shall establish procedures [ne_making decisions
separding the day-to-day care aml control of ihe minor cluid while the
on0r child 18 residing with Whal parly.

Sec. 15 (1) The pareming plan shall include o schaedule
which desipnates in which party’s home the minor child shall reside on
given days of the vear. including provisions tor specilted rolgions and
secular  holidays, birthdays of famdy members, vacations, and other
spexial accasions,

(2} in the development of 2 pacenting plan, consaderation
shall e given tg the sanor childs ape and developmentnsl needs and
provision of @ healthy refalionthup between the minor child and cach

patty.

(3} The mirdmym_coust-ordered fime the minor child shall
spend with each pareni shall be specified. inciudme, but not Bmited to,
specified religions and secuiar holidavs, birthdavs, vacalions, apd other

spegial nccasions,

by the parents through mediation and spproved by the courd pursuant to
the Parenting Act. :

“Sec. 16, When mutual decisionmakiog is apreed upop in
the parenting plan but cannol be actseved, the parties shiall make a pood
failh effosl to resolve the sssue throoph the remedialion procssy.  The
remedialion process shall pnmmiare the minoy cinids exposuie to paremial

.5.
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conflict and encourane mintual apreement without judicial inlervention,

See, 170 Whea the parenting plan is agreed (o by both
parfes, i shall be submitted (o the parties’ Jegal counsels wihio shall submid
i for melusion in the decree under section $2-120 or 42-368.  The coyrd
may, alier a hearing and based on the best Interests of the minor chuld,
approve the plan, modily and approve the plag as medilied, or rowst the
plan snd srder e parties 1o develop i new plan,

Sev. 18 1he State {ourt Administrator shall dovelop releg
o implement the Parenting Act which are counsistent with {ae DPispule
Rosolution Act  Swuoh rulss shal inciude aining and evaiuaion 0)
mediators geed by state mediation cenjers,

Sec. 19, FThe Parentine Agt shall oot apply in any activn
filed by a county attorney or authorived alorney pursyant to hig or her
duties under xections 42-138, 43-312 1o #3-512.18, amd 43- 1481 e
131418, the Iacome wihholding far Liiia suppert Act, and the Revised
Uiniform Reciproes! Enforcement of Sunport Act for purposss of the
esizblishment of palernily and e establishment and enforcerpent of child
and medical suppost. A counly altorney or authorized attorney shall not
patlicipaie in_the development of or court review of a parenlng plan
under the Parenting Act,

Sec, 20 That section 42-120, Reissue Revised Statules of
Nebraska, (943, be amended to read as follows:

42-120. Wheo the validity of any marriage shafl-be s
denied or doubted by either of the partics, the other party may file a bl
or petition, in the manner  wlovesoid  provided in section 42.115, for
affirming the marriage, and upon due proof of the validily thereof # shall
be declared valid by a decrer or sentence of the court, Buch -
decres, unless revarsed on appeal, shall be conclugive vpon all persons

concerned. A parenting plan developed mm;ggg; i the Parenting Adt

See. 2§, Thal section 42-184, Rewscé Biatutes Supplement,
1992, be amended o read a3 follows:

42-354. {1} Wien dissolition of 2 mardage or legal
separatien iy decresd, the court owy inclode 3 parsnting pian developed
under the Parenting Act, i & parenting plan hias been so developed, and
such orders in relation to any minor ¢nid and the childs  ehildeen—and
thetr  mainicnance as are pustified, including placing the minor  elrldeen
child in the custody of the ¢ourt or (hird pardes oF terminating parental
rights pursuant 1o subdisisten—¢S3-of  this section if the  welfere  best
inieresis of the echildrerso-toquires  minor child require such orders.
C\!s‘md}' and  wistaties-ptanivor-ehildren  time speny with each parent
stiall e delermined on the basis of thele  the best imterests of the minor
child with the objeclive ol maintaining the onpoing involvement of both
parents 1n the minor child's fife. Subseguent changes may be made by the

courl after hearing on such notice as prescribed by the coart.
£2) &) in detcrmmmg

.

3 I emects and the tirne
to be spent with each parepl, thr: court shall congider the best inferests of

e
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the echiltdren minor child which shall include, but not be Himited 10

{a} The relatiombip of the children rpinor child to each
parent prior 1o the commoncement of the aclion or any subsegnont
hearing;

£ The dosdres and wishes of the ombdeen  minor child if
of an age of comprehonsion cegardless of  thele  chronological age, when
such desires and wishes are baged on sound reasoning; and

{¢} The general health, welfare, and sovial behavior of the
ehitdren  minor child,

{31 #3  in determining  elh-which—efthe—parenis-the

shatbremder  custody acrangements and the time

{o be spent with g;ga:“h parent, the court shall ot give preference to either
parenl based on the sex of the parenty and no presumption shall exist
that either parent is more {it  teheve-oustody-of-the-ehijdren  or suitable
than the other.

the edy gl_wn and medn:al recg;ﬁg of his or her ohifd unll,:ig the court
orders to the eontrary and (b} either parent may make emerpency

decisions_affecting the health o safety of his or hee child while the child is
in the physical custody of such parest oursuant to s visdation order

entered by the court.
{3} After a hearing in gy court, the court may place the

custady of a2 minor child with both parents on s shared of jomnt custody

bagis when both parents agree to such an sreangement.  in thal event,
Mm each parent shall have sgual rights to make decisions in the
bust nterests of the minor ohild in dvelr  his o her custody, The court
shadl-eet  may place 2 minor <hild I joint custody  witheut afier

condocting 2 hearing in opent cour! bnd specifically Brding that oim

" gusledy it in the best interests of the minor ohild regacdisss of any parenia!

agreement or consent.

{61 68 In determining the amount of child support to be
paid by a parent, the coort shall consider the esrning capacity of each
parent and the peidelives provided by the Bupreme Uournt pursuant to
section 42-364.16 for the esiablishment of child support obligations. Upaa
application, hearing, aod presentation of evidence of an sbusive disregard
of the use of child support money paid by one party to the other, the court
may require Cre parly receiving such payment to file 3 verified report with
the sourt, s often &6 the court shellrequire reguires, stating the manner
in which such maoney is used. Child support paid 10 the party having
eustody of the minor child shall be the property of such pacly except as
provided in section 43-312.07. The clerk of the disirict court shall
maintain a record, separate from all clther judgment dackets, of all decroes
and prders in which the payment of child support of spousal support Ras
been ordered, whether ordered by a district courd, separate fuvenile court,
or counly court siting as a2 juvenile court. Ordees Tor child support in
cases in which & party has applied for scrvices onder Tide V-1 of the
Social Security Act, as amended, shall be reviewed as provived in sections

-1
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4331217 10 43-312.18,

(1) 63 Whenever termination of pacental righis is placed
i issug hy the pieadings or evidenee, the court shall transler jurisdicting to
a juvenile court established pursuant te the Nebrasks Jueenile Code unless
a showing s made thit the districl court it 2 more appropriste forum. In

making such determination, the court may consider such faclors as cost Lo
the parties, undue delay, congestion of dockets, and relative resouress
avaifable for mvestipative and supcrvisory assistance. A determination
that the districl couet I3 & more approprisie forum shall not be a final
wrder for the purpose of enabling an appeal. 1 no such transier Is made,
the court shail  fasthwith appoint an allorney as guardian ad fitem to
proteet the interests of any minor  elildpren  child  The court may
terminate the parental rights of one or both parenis afler notice and
heating when the ooyt finds such action (o he i the bost interesty of the
ehibdeen  minor child and it sppears by the evidence that one or more of
e foliowing conditions exisl:

{a) bBoeh—ehildren-heave The minor child has been
abandoned by one or both parenis;

(v} One parenl has or both parents have suﬁszanually and
confinuously or repeatedly neplected the  ehddren  minor child and
beee  refissed 0 give such  ehitdeen  minor child necessary parenial care
amd protection;

(e} One parent 35 or both parenls are unfit by reason of
debaschery, habitual use of sxtoxicating figuor or narcotic drugs. ifiegal
possessipn or sale of illegal substances, or repeated lewd and fascivious
behavior, which conduct is founsd by the court to be setiously detrismental
o she health, morals, or well-being of the  widldeen  minog phild: or

(1) Ornie parent is or both parents are unable o discharge
parental responsibilities because of memtal ey or mental deliciency and
there are reasonahie grounds o beflove that such conditton will continue
for a prolonged indeterminate period,

18} Whenever terminalion of parental rights §s placed in
issue, the court shall  ferthwith inform a parent «whao does nal have fegal
counsel of it the parents tight to retain counisel and  sheli-funther
informesuch-parert of the parent’s right te retainy begal counsel al counly
expinse if such parent is unable to afford legal covnsel. If such parent is
unable to afferd legal counsyd and requesis the courl o appeint legal
counsel, the court shall immedialely ap {mmt an attorney fo represent (be
parent in the termination proceedings, The court shall order the county to
ray the attorney’s fres and all reasonable sxpenses incurred by the
atturoey in proteciing the righis of the parent. At soeh hearing, the
guardian ad litern thall take all action secessary Lo protect the interesis of
the minor ehidren ghild. The court shadf g the fees and expenses of
the guardias ad Hiom and ax e same as costs byt may order the gounty
o pay an finding the responsibin party tadigeni and unable to pay.

Sce. 42, This act shall become operative Sepiernber 1,

1994,
Sec. 21 That osiginal secton. 42120, Reissue Revised

-8-
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Statutes of Nebraska, 1943, 2ad section 42358, Hevised Statois

Suppiement, 1992, are repraled.
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The Fourteenth Amendment
Rights Of Children
Born Out Of Wedlock

Edward Poll

ng the ..\ ke Fourteenth Amendment to the Linited States Constitution
nent, h{ cets forth basic rights which provide the family lawyer with the

t geans 10 pursue benefita on behalf of the child born out of wedioek _ :
S 4 his of ber family. These benefits may otherwize be denied under LT
*‘\\‘ # 1o and fnderal law on aecount of the child’s status as illegitimate. Edward Poll recsived his B.5. J.2
BMEN 5[:11? state and federal siatutes in such arees as intestate succession 2‘;‘{-"“9;’“ degrees from the
- Y yis, parental support obligations and the related issue of the statute fre ety of Sa ﬁ,iiff gfj;if““
f perfg,a : }i;n;t,atiom? to prove paternity, social security and welfare benefits, f;’:’ll& Los Aageles Counry and the
and im, ¢he right to name or change the name of a child are conditioned on Geriean zgfgéfg;:gms and the

oday's o) e basis of the chiid’§ glatus as leg‘itim;at:e or iliagitimm The status
Gﬁrkm;; ‘ disﬁi“"‘i"u based on disapproval of illegitimate cizzldren._ protection of
e family unit and protection of the best interest of children, has
e 00 conflict with the contemporary realities of modern society in-
= L ging vastly expanded numbers of unmarried couplss with children
55 tody ' doding VESEY SRS , ;
rinti 1 pd the financial crises facing state governments. In tandem with
Ption o des¢ INCTERBING societal tensions, the United States Supreme Court
T beiag gas promulgated and consistently maintained that classifications on
ay! | twsin of the marital status of & child's parents at the time of his or
et birth sre subject to a heightened stendard of review. Many states
"‘"“"'""‘"*J pave modified statutes which premise rights and benefits on the hasis
G31/15 | o the child's stutes in response to the tensions in mores and
; sonomics and in conformity to the Supreme Court’s interpretation of
¢low e Equal Protection Clause under the Fourteenth Amendment. Many
! satutes still exist which, on their face or in application, may un-
justifiably deny the child bors out of wediock end his or her family
: wepefits to which they have a right, Wherever a classification sxists
T f et dendes hig or her cliont some benefit or right, the family lawyer
" must subject the statute to 2 Fouriesnth Amendment Equal Protec-
tori Clause snalysis to determine if such rights and benefits are being
demied mrdustly erd what legal gsetion is worranted.

‘ The Equal Protection Clause of
, the Fourteenth Amendment As Tool

_ Section onz of the Fourtesnth Amendment to the Constitution
; tthe United States provides, in relevant part, that: ™', .. por shali

e
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any state. .. deny to any person within its jurisdiction the equal bt state stat
tection of the laws.” iﬁézé ock befor

The judicial gloss on the Equal Protection Clause is legion, T ¥ ute denie
clause does not reguire that all persons be treated alike. nor that gy =~ # Lhe Cases. .
discriminatory practices be eliminated; it does, however, require thy, 0 4 (19701, 81

persons similarly situated be treated similarly. 'The prohibition of 78}, the st
Equal Protection Clause of the Fourteenth Amendment applies auly ‘Igwgyen Triy
state action in its various manifestations,” while the Due Procegy B {19?3;_ the
Clause of the Fifth Amendment has been held to prohibit the fodery 31 ¢ state e
government to deny to any person equal protection of the laws vatt The L«

The Supreme Court evaluates Equal Protection Clavee claimey, ot wedlor
weighing the respective interests of the parlies. In general, the state F’ue deceased
interest must be s permissible one and the means used o im;ziememk Lhe child’s na
must bear some rational relationship to its secomplishment. Whery© ¢ that L
clasgificetion is premissd on the status of the child as legitimate ag d strengthe
compared with born out of wedlock or illegitimate, the Court tips 1y ::e dispositio
scale in favor of the child born out of wedlock following from anap. arantes thi
plication of the principles restated in Plyer ». Doe, Us gu ¢his matte
fn. 14, 102 8. C1.2382, 72 L.Ed, 2d 788 {1982). Where state actionhy 1 " 1 one-thi
resylted in & classification based on the child's hirth out of wedlock, izdmmw ¢}
the Court will leb the state action stand only if it furihers an inyge tn Jus:
tant gpate interest in @ way which is substantially relsted to that ouisiana sta
interest.* A minority of justices also require that the state action hay was joined by
no alternative recourse that would be less restrictive.t This standarg;, pot quarrel w
sometimes referred to as an intermediate standard of review® gpon the invi

Though not as penetrating as the strict serutiny standard of children. The
review, the intermediiate standard of review provides family lawyers cent and ther
with a significant tool for nssessing and attecldng the validity of e, promote marr
astatutes and other state sctions which deny benefits or rights to the the dissent, p
child born out of wedlock and his or her family. I the atiorney ean parents, and |
convince the court that the state interests inveolved are nol importay vantaged on
ones or that the classification of ¢hildren by the marital status of G ;. ancestry.
parenig at the time of birth is not & substansislly related means of & The La
thering a particular state interest, then the classification will be hell pild born owt
to be unconstitutional. Any state action teken with reference tothe ¢ 5 judicisl pi
elagsificetion would be invalideted. "' Lfetime. Legit

The following sections illustrate the application of the Eiqual  pyp single red
Protection Clauss in attempts by counsel to invalidate state action  jority to be m
premised upon & varisty of state and federal statutes. This state st parrowly — k
clagsified children by the marital status of {heir parents at the timed  the New York
their birth and denied the children and their kin certain rights and . 3nd subatanti
benefits. was designate

Insoé
namely, the o
in the determi

» tights in the |
On three occasions in recent history. legal counse! atiacked st siated that th

Case Hiustrations .

A, Intestate Succession Cases

¥
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the equal g, § e stotuces which discriminated against children born out of

' ¢ td ¢ before the Linited States Supreme Court on she bagis that the
e i legion, ’i“}lﬁ w?‘i] @ demied the child’s right to equal protection of the lows. Intwo
. HOT Lhat gn ™ *‘iswe cases. Labine v, Vincent, 401 U8, 5§32, 81 8. Cu. 1017, 28 L.Ed,
require thyy o ™ 20) and Lalli v, Lalli, 439 US. 269, 99 S. Ct. 518, 58 LEd. 503
shibition of 1y | #2714 atete statute in question was upheld, In the other case,
applies only'y {19700 “rrimble v. Gordon, 430 U.S. 762, 97 8. Cu. 1489, 52 L.EG. 24
1e Procesg e the state statute was declared unconstitutional and the rele
it the feder,y 9 o¢e action invalidated.
he laws, ; vt The Louisiana gtatute at issue in Labine precluded & child born
“lause claim,, by ; . wediock from teking property by intestate succession even when
aral, the stag, ° ot decegged father of the child kad legally scknowiedged that he was

to implemgy, - e child's satural father’ Justice Black wrote for the majority of the

nent. Where th he « that Louisiana had the power to make rules to establish. protect
egitimate oo J | CGE strengthen family life, The state further had the power to regulate
Court tips g, | © gisposition of property and that, absent any specific constitutional
z from an ap § the tee that was being violsted, the state would have the final word

e 8.8, —— g‘;ar?nmat;t&:r, The fether could have left the daughier property by will
. i $RIS . .
tate action hy, .7 tp ane-third maximum per Louisiana law) and he could have
L of wedloel, | ”;.ngw& the child by marryving the wother.?
ers un impop ! k {n Justice Brennan’s dissent, he slated that inherent in the
i to thay | uisiana statute were the moral prejudices of bygone times. Brennan
6L BCLIOR hay, ; << joined by Justices Douglas, White and Marshall. The justices did
This standarg ;, | o quarrel with the state’s power to regulate, but instesd focused
eview.* ¢he invidious and ¢lear discrimination against illegitimate
- stantiard of Aikieen. They indicated that an expression of state interest was ab-
unily iawyery gnt und there was no indication that the jegisistion would in any way
validity of stay, ! mote merriage or benefit the family unit. The court opinion, said
crights to the | e dissent, punishes iliegitimate children for the miadeeds of their
attorney can parents, end that it is unususl and uniair to punish one who is dissd-
11 not impo;;mm , yencaged on the basis of factors over which he or she has no control,
status of thep ¢ . ., anceetry,

ed moans of i | The Lafki case involved a New York statute which allowed s
n will be held | 44 born cut of wedlock to take property by intestate succession only
wrenee Lo the g judicial paternity order had heen entered during the father's

. tfeviere, Logitimate children were not subject o the same requirement,
of the Equal 1 e single requirement at igsue in the case was seen by the Court ms
state action ! ity o be an evidentiary one. The Court therefore focused its inquiry
This state sction | pyrowly — te decide whether the discrete procedural demands that
& ot the time of  (jp New York ststute placed on illegitimate children bore an evident
r rights and - g substantisl relation to the particular state interests the statute

w33 designated to serve’?
! in so doing. the Court found the substantial state interests are

[ mmely, the orderly and just dispositios of greperty at death, accuracy
- nihe determination of paternity. and the pretection of reputation
* %ghta in the process of determining paternity. The Court further

) attacked staw | tted that the reguirements imposed by the statuis were substaniislly

i
i ——— T l T
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related to the important state interests the statute was designgy lq k.
serve.!® ' ‘,-edlo
The dissent written by Justice Brennan argued that th, sty por” in
was not substantially related to the state’s interests. In additiy | % r®
restrictive alternative means for achieving the interests existeq, B
nan explained, that as a practical matter, the statute makes it \; i B
ly impossible for acknowledged and freely supported children bom"“l
of wedlock to take property by intestate succession because the
welfare agencies, the children, and the children’s fathers and Mothe,
would be unlikely to bring an affiliation lawsuit when the childre, \ nist
already acknowledged and were being supported. Brennan furthe, e:e nt;:l on
plained that less restrictive alternatives were available to the gi, chil s
such as a more vigorous standard of judicial proof of paternity folly, ate oz N
ing the death of the father, or notice and a short statute of hmltanq. Gﬂ,'”ﬁ; o
to prove paternity following the death of the father. Mi o), o
The case of Trimble v. Gordon involved the Illinois Proby, (1984

B.
Act. The act allowed children born out of wedlock to take meertth 372 gi‘
intestate succession only from their mothers, but allowed childrey follﬂth A
to married parents to take property by intestate succession from | weglock.
their mothers and fathers. The court made it clear that a differeny,, W€ Tt
ists between the rights of children born out of wedlock and the y ¢ the
of the estates of their mothers and fathers. Discriminating againa; thﬂtinuir
children based upon the marital status of their parents at the tim "Ons silen
their birth was unrelated to the permissible purpose of promoting fy “’“1 4 bor
ly relationships and was an ineffectual and unjust way of det.en-inm Chlmea.n
perents.'? The Court also rejected what it deemed to be a more won law
substantial justification; the State’s interest in establishing a methy ?;;hers h
of property disposition, because the statute excluded categories of i wedlock.
legitimate children unnecessarily. marital §
The three United States Supreme Court cases discussed aboy, vantage '
illustrate that counsel may obtain benefits in the area of intestate g, father ha
cession on behalf of the child born out of wedlock and his or her fan porn out
through assertion of the client’s right to equal protection under the  no:
Fourteenth Amendment within certain factual paramsters. A Court of parent
majority which affirmed a state’s power to classify children on the the natw
basis of their parent’s marital status to protect and strengthen fam} In

life present in the 1970 Labine v. Vincent decision gave way to & Cq the child
majority unwilling to embrace such a state interest an even more judicially
significant procedural justifications present in the 1976 Trimble v. G paternity
don decision under the onslaught of equal protection claims by coms pirth In
In cases such as Lalli v. Lalli where the classification is made, butth | ;fettere
issue under consideration has been cast in a way in which the eighteen.
classification is largely irrelevant or too remote, for example, paterit gpat1,9 of
is not disputed because the father has acknowledged the child, but® gicadvan
method of acknowledgement is in issue, the assertion of equal prote eregt ju:
tion right may fail. In cases such as Trimble v. Gordon, where the  he 1085 .
classification was made relating to the rights of the child born outd the vyine

126

Vol I Na ]



http:parents.lI

A TR

eSigtied Lo y, for example, the differing inheritancs rights between children
L e of wedlack and legitimate children, the equnl protection i

L the atay, wt? ;e standard of review will epply and the epportunity to benefiy

d o, | {gri"; at is most Likely Lo be realized,

natgd_ Br% ihe

68 it %&E i p. Parental Support and Statutes of Limitation to

" Prove Paternity

88 the gou

md‘mmb% , There have been three United States Supreme Cowrt cases in ve

<hil W ’ pistory wherein the equal protection rights to parental suppert of

 further &R.Q i ‘e{l:h.en porn out of wedlock and fo a reasonable opportuiity to prove

t‘hf'- Blate lf*“, ity to obtain parental support were adhudicated. These cases are

Y folloy, | pre oz v. Perez. 409 U.S. 535, 83 S. Ct. 872, 35 L.Ed. 2d 56 (1972},

of limitatig, &7, Hobluotzel, 456 U.S. 91, 102 $. Ct. 1549, 73 LEd. 2d 720
ey, and Pickett v. Brown, 462 G.S. 1. 103 8. Ct. 2199, 76 L.Ed. 2

 Probate | llﬂ?gu’ggsg, Ins each of these cases, the state stalule in guestion was

' Property by 3‘2#1 by the Courd {0 be unconstitutional because it violated the Four

children o . Amendment equal protection rights of the child born out of

on frow by, - Wt

difference ey, 'aum’i;:he Texas statute ynder scrutiny in the Gomerz case, provided

d the right, ot the paturad father of a legitimate child had the primary and

B Against y, b yinuing obligation of supporting that child, The statute, however,

- the mﬁe of e silent oR the obligation of the natursl father with respect to the

| R fugy, 2ild born out of wedlock. M The Court interprated the statute's silence

deterring thy l mean thaet, with respect o children born out of wedlock, Texas comr

more ’ 1aw wag to gpply. According to Texas common law, natural

WX 8 Methog | ners had no legal obligation to support their children born out of

gories of & | diock. Thus, the statute was construed to classify children by the
parital status of their parents at the time of their birth to the disad-

ussed above | o iaen of children born out of wedlock. In stating that the natural

intestate suy aeher had a continuing and primary obligation to support the child

 or her fanily wea out of wedlock, the Court explained that Texas had shown

under the ~ ... oo sufficient reason™ for denying the judicially enforceable right
. A Court of parental support “merely because the natural father did not marry
B OB the |, parural mother,”

gthen family | In the M:ills case, the Texss statute in question provided that
ray 16 2 Court | 1. child born out of wedlock would be barred from obtaining 2

e more jtdicially enforceable perentul support order if an action to prove

rimble v. Gor | yytemity had not been vommenced within one year after the child's

as by counsel : iy In contrast, the statute provided legitimate children with the
tnde. but the ; prortered right to parental support until they reached the age of

 the : dghteen. ™ The Court recognized s classification based upon the marital
ple, paternity | gggs of the child’s parents at the time of his or her birth which

child, but the [ dissivantaged the child born out of wedlack. The promulgated stste in-
qual protec ; west fustifying the classification was the need of the state to prevent
rhere the e ous or diminution of evidence to prove paternity and to decrease
born out of | fhe valnerability of {ts citizenry to fraudalent claims of paternity.” The

ety

i e
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Court respanded that the statute of limitations must be mszie‘%u}
long to present & real threat of loss or diminution of evidence, ¢, ' Ay
ereased vulnerability te freudulent claims and that the short % i:,s,{)“h

Hmijtations in question was not nearly 8o long.” The Courl oyeny, v mve
the statute concluding that it was not substantially related to g, ¥, :;eed '
state's intsrests.'™ et

1o her concurring opinion in the Afills case, Justiks O°C Lo 4L

plained that the justification for use of # short statote of Hmige, 8 4okD¢
@ means to further the state's intersst was also undermined by y "V ,n6 ‘
countervailing interests of the atate. These interests included gy, | ge™@
genuine claims satisfied, reducing the weHure roles and inereasing purdf
religbility of blood tests.”™

In the case of Pickett v. Brown, the Court overturned oy e phat
stitutional grounds & Tennessee statute which required the filing ,  con¥*
paternity and support actions within two yoars after the birth of ; ot ’
child born out of wedlock {with some exceptions),” The state intg, expi8
advanced were similar to the interests advanced in the Mills cagen = §88Y°
The Court's analysis and conclusion in Pickett as also similar to j, thos®
analysis and cenclusion in Mills; greater emphasis was placed iy . o8
Pickett, however, upon advances made in the reliability of bload i ghe ¥
tests.” In conclusion., the Pickest Court stated thet the relaticosy, . the ™
between the short statute of limitations and the state’s interests y,, HY° £
too attenuated to withstand judicial scrutiny under the Equel Pry,  H07°

tion Cleuss ™ , state
Gomez, Milis and Pickert soch Hlustrats a successiul A8eriip ;

by counsal of the equal protection rights under the Fourteonth ?‘%{ Act £

ment of the child born out of wediock to obtaln parental suppars - “"’f‘h

benefits otherwise denied under state law. : th*‘;;

an

C. Federa! Benefite Canes t thed

‘ basel

Three United States Supreme Court cases pertaining o the on :}:

denial of Federal benefits 10 children born ont of wediock appear g}, B’Z;

the instructive cases. These cases are Mothews v. Lucas, 421 US g P ter

96 5. Ct. 2765, 49 L.Ed. 2d 651 (1976), Califano v. Boles, 43 US.® pce

a4 3. Ct. 2767, 61 L.Ed. 2d 641 (1979}, and United States v, Clark, i co fur
U.S. 23, 100 S. Ct, 895, €3 L.Ed. 2d 171 (1980). In the first twoof | ‘
these cases, Methews and Beles, the statutory provisions in questin “livir
withstood equal protection rights scrutiny. In the third case, Clakd  peis
Court arrived at & construction of the stetute to provide relief to th thow
appeliant, thereby avoiding the need to subject the statute of Equl o0
Protection Clause serutiny and upholding its validity, . his o

The Mathews case involved sections of the Social Security 3 vy,
previding benefits to dependent childron under the age of twentyim nuity
years. The statute differed in its treatment of legitimate children &, y5¢,,
children born out of wedlock. Legitimate children were deemed tolt; ¢4 e
dependent. Children born out of wediock were deemed 10 be depett  gpqp
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1fficient1}, f i any of a limited set of statutory conditions were satisfied. The
Ace, or jy | @Y interest furthered by the classification was the administrative
rt staty Y cnience of determining when a child born out of wedlock was in-

av
1o the T | ed depencent ¥ ble :
e 4 ory distinction was permissible because it was reasonably related
\ szﬂ‘“e jikelihcod of dependence at death. While the Court
p (:—:Onnor & (o owledged that the relevant level of scrutiny was not a toothless
Imitatiop, = | # wip this realm of less than strictest scrutiny,” it left the burden of
d by the f e onsua;ing the insubstantiality of the relation to the appellees, a

overtury, N Jependent was a permissible interest.’ The Court held that the
tory

ed seeipng |4 ‘gon they did not carry.®
reasing W™ rhe dissent in that case, written by Justice Stevens, argued

. the interest of the state must be mightier than administrative
ed. on cop. | [ha\renience given that the classification was premised on the marital
i filing of i @ gs of the parents at the time of the child's birth.** Justice Stevens
lrt}} of the l "”Lmjned further that a more precise statement of the classification in
Le Intereg;, gPe would be those ‘“‘children depending upon their fathers’ and
Is cagen f"‘l;e wchildren not depending upon their fathers,"*® He concluded by
lar to jig .| iho ing that classifying the children by their parent’s marital status at
ced in ‘ .rg“ﬁme of their birth was not a means substantially related to serving
blfmd e nm;;r-c:larii’ied state interest. Furthermore, he asserted, less restric-
ationship ':e alternatives were available in the form of both written affirme-

erests wa, ‘ .ns of paternity by the father and rules set forth in the respective
ual Prote, | ’ te intestancy laws.*
The Boles case involved the Federal Aid to Dependent Mothers

I assertion ot and, in particular, benefits to unwed mothers. The act classified
enth Amenq. |7 ere as married and divorced or unwed for purposes of determining
ipport ueir eligibility to receive benefits.® Instead of focusing its attention

.0 the child’s status as either legitimate or born out of wedlock, which

e district court decided was inherent in the statutory classification

pased upon the mother’s marital status, the Court focused its review

on the mother’s status, alone.* Since unwed mothers are not within
 to the I wy of the protected classes enumerated by the Court, the Court ap-
'PPEET tObe  jd & rational basis standard of review. It concluded that the state's
27 U.S. 485, interest in administrative convenience was permissible and the
43 U.S. 282, | jyesification of mothers by their marital status was rationally related
. Clark, 445 | | prthering that interest. _
L two of The Clark case involved construction by the Court of the phrase
n question “iving with” in the Civil Service Retirement Act with regard to the
se, Clark, the { ,itlement of a child born out of wedlock to a survivor's annuity, even
lief to the though the child was recognized by his or her natural father. The
- of Equel satute provided that a legitimate child did not have to be living with
bis or her natural father at the time of the father's death to be deemed
curity Act. | “lving with” the father for purposes of entitlement to a survivor's an-
wenty-two [ wity, but a child born out of wedlock had to be living with his or her
ildren and | satural father at the time of his death to be deemed “'living with” him
med to be . 1 receive benefits. A classification on the basis of the parents’ marital
e dependent l siatus at the time of the child’'s birth had been made. The Court avoid-

.
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ed deciding the equal protection claim which had been raised o
count of the chassification by construing the phvase “living wigy-
eneompass a child born out of wedlock and not Hving with the &t;::
at the time of his destl, het recognized es the natural child o the
father, By usserting the equal protection rights of the child bop,
wedlock, logal counsel in this case may well have prompted 1h, C:;%
to broadly construee the sct in 8 way which benefited his client,
Where feders] acts are concerned, the Court appesrs ta b,

reluctans to find & violstion of the illegithnate child's right to e{&?‘ ‘

protection under the Due Process Clause of the Fifth Amendme,
three cases showed that none of the egual protection ¢laims
were embraced by the Court. In Mathews, the court found thay the
withstood squal protection claima. In Boles, the Court restated y,,
jswue in such & way that it was able to apply end validate the py

{\q&\

under the rational basic standard of review. And, in Clark, the Cgy,

schieved its result without ever getting o the equal protection claip,
Despite this apparent reluctance on the part of the Coury, they
can be no guestion that the interests of the client are well serveyg by

counsel's sssertion of the client’s equal protection rights where fug, .

asts are in lssue This conclusion is supported by Justice Steven'

© vigorous dissent and # light-handed application of the intermediag

standard of review in Mathews, the fact that Boles was determing
spplication of the rational basis standard through a narrow restate
ment of the issue, and the positive result achisved in Clark for the
child born out of wedlock through construction of the phrase in isg,
to svoid the equal protection claim asserted by counsel. In additioy
different sets of facts that those present in these three limited case
wonld warrant a direct. intermediate standard of review analysiy by
the court with pogitive results to the child born of wedlack.

Conclusion

Wherever the law distinguishes between legitimate children
and children born out of wedlock to the detriment of children bornog
of wedlock, the family lawyer should carefully scrotinize the jaw o
vinlations of the client’s equal protection rights under the Fourteent
Amendment. Such distinctions have been prevalent in statutes perig;
ing to intestate sucression, parental support snd statutes of Hmitaty
Lo prove paternity and in federal benefite acts. though the reaim of
statutes wherein guch distinctions are drawn is certainly more exper
sive. As g result of & conflict hetwsen old mores disapproving of i+
tegitimate children and prodecting the family unit through law and
new reshities of state fscal crises and unmarried couplss with childe
courks are more disposed 1o protect the rights o equal protection
under the law of childres born out of wedleck, This digposition is
reflected in 8 tougher, intermedinte standard of review applied by th
courts Lo cases involving statuies which classify g child secording o
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l’ai-‘i@f&d o ag. | or her parents’ marital status et the time of the child’s birth. Cases
ving with” o | ? ¢he United States Supreme Court in the three aress alluded 1o
“""‘l_" the fath,, v .rate that the Egual Protection Clause under the Fourteenth

"h}ld of the i sndment is an effective and often necessary tooi with which the
child born gy, . A lawyer may puraue benefits for the child born out of wedlock
pted the Coug o "@Lh,g or her family that may stherwise be denied under state and

is chent, 18
W, .
ears to he o, i @é&'ﬁi
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CHAMBERS v, OMAHA GIRLE CLUB, IRC,
it an S48 ¥ 24 583 {3¢h Cir. 1538}

aiot,  The findings of the magistrate,
whose recommendation the districl sourt
adopied, suppert the conclusion that the
stop was not Blegal and those findings are
not clearly erroneous.

“Fhe conviction and sentence are af
firmed,

L) \
o Erorumesinsviiin
T

Crysial CHAMBERS, in her own behalf
snd In behalf of her minor davghter,
Ruth Chambers, Appellant,

¥.

The OMAHA GIRLS CLUB, INC., &
Nebrasks Corporation, et al.
Appellees,

Ne. 8}5—144‘?.

United States Courl of Appesls,
Eighth Cirenit,

Feb, 25, 1988,
Prior report: 834 F.24 697 {1?88}.

ORDER DENYING PETITION FOR
REHEARING EN BANC

The petition for rehearing en bane has
been considered by the court and is denfed
by reason of the lack of majority of active
judges voting to rehear the case en bang!

LAY, Chisf Judge, with whom
HEANEY and MeMILLIAN, Circnit
Judges, juin, dissenting.

I disnent from the denial of rehearing en
bane. This case presents one of the most
important issues we have faced in several

1. Circult Judge €. Arlen Beamn did not partie
ipaie fa the voie for rehearing en banc.

2, The PIMA aroended Title VII of the Clvil Rights
Act of 1384 by olarifylng that sex discriminmion
in employenent includes discrimination based
ot pregmancy.  See Publ., No. $5-355, 92 Su

076 {eotifind ot 42 USC. § 2000edR) (1952)).

3. That the Girls Club's "role model™ rule oper.
ates only against deple pregrant women is irrel

583

years. 1 is olesrly one of “'exceptional

* jmportance” under Fed R.App.P. 35(nL. Be-

cause a majority of the active judges has
failed to voie to hear this case en bane, |
file this dissent.

The Omaha Girls Club's termination of
its artz and crafts feacher berause of her
pregrancy iz the mosti biatant form of sex
discrimination that ezn exist. In my judg-
ment the Girls Club’s pregnancybased dis-
erimination constitutes & per se viplation of
Titla VI of the Civil Rights Act of 1054,
See 42 UB.C §5 2000e(k), 2000e-2{a)(1)
{1982). The proffered reasons for the dis-
charge of Crystal Chambers are entirely
inconsistent with Congress’ avowed intent
to “ensure that working women are pro-
tected against all forms of smployment
discrimination” and with its “uamisiak-
abie]-reaffirm[ation] thut sex diserimina-
sion iteludes discrimination based on preg-
nancy.” H.E.RBep No. BB, 48tk Cong., 24
Sess., reprinted x 118 HB.Code Cong. &
Admin News 4748, 4781 lemphasis added).
The zction of the Girls Club is contrary to
the letter of the law under the Pregnancy
Digcerimination Act of 1978 (PI)A)2 the spir-
it of equal treatment for pregnant women
intended by Congress under that Act and
decigions both of this court and of the
Supreme Court of the Uniled States.

i respeetfully submit thet the pansl has
erred in affirming the judgment of the
district court. The nualysin utilived by the
district court was improper i1 2 case of per
82 gex discrimination. The district conrt
{ound that Chambare “was fired solely be-
canse of her pregnancy,” Chambers
fimaho Girls Club, 628 FSupp, 926, M6
(D). Nab.1986), but did not. discuss the epact:
ment of the PDA in 1378, Even prior to
passage of the PDA such a finding was
pufficient in this cireuit to sstablivh s prims
facie violation of Title VII® See Holthous

gvamt. As the EEOC guidclines siaier °f does
act seem 1o us relevent that the rule §5 not
direcied against 2l fomales, but only sgainm
funlmarried fernates, for 5o long as sex [here,
pregnancy] s a factor in the applicstion of the
rule, such applicaton Involves a discrimination
based oo osex” 29 CER. § 1604.40a) (1980
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» Compton & Sons, Inc., 514 F.2d 651, 658
(8th Cir.1978) (“it is & prima facie violation
of Title VIl to discharge employees be-
cause of pregnancy™) (citing BEGC guide-
Hnes on employment policles relaiing to
pregongacy, how codified at 28 CER
£ 1804.10 (3887Y. The districl court never-
theless sppiied the burden of proof method
established in MeDomunell Douglos Corp. v
Gresw, 411 11L8. 982, 882, 92 5.CL 1817,
1874, 56 1.Bd.24 688 {1973}, for disparate
trmiment claims. finding that Chambers
had sncceeded in identifying herself as 2
member of 2 protecled growp, “z bloek
Female” 828 FSupp. at $47 {emphasis
added),

The district court found that the Girls

Gub had arbculated & neutral reason for
its rule barring single pregnamt workers:
to provide posjtive role models for the teen-
agare with whom the Girls Club worked,
The court then shifted the burden back ic
the plaintiff to show that “the rule was a
pretext for discriminating against flack
women or single black women” fd. fews
phasis added), The difficulty [ have with
this analysis is that when a court finds ss a
fact, as the distriet court did, that a plain-

tiff was fired “solely” because of member-

ship in a protected c¢lass, the inquiry should
he ended, unless the employer can establish
that non-membership in the protected class
s a BFOQ. See eg, Corney v Martin
Luther Home, Inc, 824 F.2d 643, 648 (8th
Cir 1987y, Gunther v lowe Sigle Men’s
Reformutory, 612 F.2d 1079, 1088 n, 8 {8th
Cird (overtly and {acially discriminatory
employment practice viclates Title VII un-
less there is 8 BFOY) reasonably ascessary
o the normal operalion of the particular
snierprise), cevd, dented, 446 US. 068, 100
8.0 2042, 64 1.E4.24 825 {1980). There
can be no issue of pretexi—whether an
alleged nondiscriminatory reason masks g
diseriminatory reason--when the employer
openty admits the reason for the discharge
was solely boeause of the employes's mem-
bership in a protected ¢lass. The lssue of
pretext i not involved. See Cormey, 824
Fid at 648,

in Carney, despite the employer's admis-
sion that it placed the emgplovee on unpaid

leave solely due to a condition ariging out
of her pregnancy, the district court applied
the MeDonnell Douglos burden-shifting
analysis. The panel stated:
[W]e fing that the disteict court erred in
applving the Mellonnell Douglos test
ander these ciroumstances. See T4,
Inc. v Thurgton, 469 US 113, 12122
[185 8.0 813, 821-22, 83 LEd2d 82w
(18351 Our reading of the stntute is
eonsistent with the EEGC Gaoidelines
which sisia:

A writlen ar anwrillen amployment
palicy or practice which excludes fram
employment applisants or employess
besause of pregnancy, okidbinth or ro.
iated medical conditions B in prins
facie viohation of Title Vi1,

29 CFR § 1804100 The Home ad
mits its decision was baged on the sundh
tion that plaintiff not BfL or push without
assistance, 4 condition directly ariging
from her pregasncy.
I A& distriet court's fallure W apply the
preper burden of proof in employment dis-
crimination cazes can vitally affect ity fact-
finding and legal conclusions, as it did here,
To overlook this failure simply becanse this
court perceives that the distriet court’s
findings support the same result ander the
proper test ig error in itself. With all due
respect, .when this cecurs we mistakenly
substitute our judgment for that of the
district zourt and attempt to make guch
judgment under standards the district
court did neot aven consider.

I its discussion of Chambers's disparate
impaet elaim, the district court stated that
because the Girls Club “met [its] burden on
the basgis of basiness necessity, # [was] not
nevessary to delermine whether the evi
dence would sstisfy a biog, althoogh pre
sumably it would.” €29 FBupp. ay 851 n
81. Nonetheless the panel decides, based
on the district court’s findings with respect
to the business necessily defense, that a
BROG was shown, The Girls Club ralsad
the business necessity defense to Chame
bers’s race discriminstion glaim, however,
which was based on the disparnte Impact o2
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Clte 22 3463 F2d 883 {th Clr. $988)

tha Giris Club role modet rule on blacks !t §
respectiully submit that o business necessi-
ty defense to & race-based disparate impact
claim is simply aot equivaient to a BFOG
defense to a sex-based disparats {reatmant
claim; the factual findings relevant to one
defense are nob necessarily redevant to or
sufficient to sustain the other defense.

I alss respectiuity submit that there are
fundamental differences between the busi-
ness necessity and the BFOG defenses,
This defenges are distinguishable, thay are
t0 he wtilized under different sireumstane-
¢8, and oan dictate tetally diffarent resulty
in Title VIl cases. See generally, Wald,
Juiicial Congtruction of the 1378 Preg-
neney Discriminntion dmendment to Ti-
il VIE Ignoring Comgressiong! Intent,
31 Am.lL.Rev. 531 (1882}

Firat, it i3 welleettind that the business
aecessity defense applies in cases in which
facisly neutrai requirementy or policies of
sn emplover huive & disparate ¢ffect un a
protected class. Jee Dothard v Rawlin-
som, 433 UL8. 821, 431, 671 5.0, 2720, 2107~
28, 63 L.Ed.24 786 {1977); Griggs v Duke
Fower Co, 401 U8, 424, 431, 9] 801 849,
868, 28 L.Ed.24 158 {1871}, Any rule that
explicitly diseriminates on the basis of sex,
nowever, must satisfy the statutory re
quitement, that it he a BYOQ "ressonzbly
necessary” o the normal operation of that
partionlar business. 42 8.0
§ 2000e-2e)

Moreover, the ingsiry & court must male
when evaluating & BFQQ defense is differ
ent frem the business necessity inguiry.
The BFCOQG exceptiva “was in fact meant to
he an extremely narrow exception to the
general prohibition of digerimination on the

4. The disirict cours found, and the panel af-
firmed, that the facially seutral mde banning
caployment of pregnam single women had 2
disparate irapact on biscks, reasoning thay more
black wormen would be affected by the rule
because of the higher “fertility rate” among
black wornen. $#¢ 628 F.8upp. at 949 and a. 43
i question whether the district court meant
whiat it sald, The evidence supporting the find-
lng of disparate impoct against black women
was simply that more black leenagers in the
Omaha grea became pregnant thur did whits
leenagers. §respectfolly sulisis that sesh proof
does not demonsirate that black women ars
mmore “fertile” than white women.

bagis of sex.” [otkard, 433 U8, at 334,
97 8.0t at Z73% ses also Wright v Olin
Corp., 687 F.2d 1172, 1185 n 21 (dsh Cir,
1982) {husingss nacessity defense is "obvi
cusly widey” than narrow BFOQ excep-
thon); Herriza v Pan Am Warld Airways,
Ine., 843 F.2d 870, 876 (3th Cir1880) (sl
though reisted, the two defenses are not
igentieal and must be distinelly apptiedy
Wald, supra, 36 507 n. 475 Az ws pointed
oul ia Carnszy, the emplover seeking o
sustain 3 BROQ defense must prove, inter
alia, "that the job requiremnents in guestion
[are] ‘reasonably necessary’ 1o the esence
of the employer's basiness.” Carney, 824
F.2d at 649 {emphasis sdded). We added:
In each caze, an objective anulysis of
plainiiff's actual physical capabilitizg and
the employer's job requirements is neces-
sary, Levin v Delta Air Lines, Ine, 730
F2d [994] at 398-89 [5th Cir.1984} an
empioyer's good faith or subjective be
Hefs will not save an otherwise discrimi
aatory decision. Ses EEQC v, Gid Do-
minion Sseurity Corp, 41 FEP. Cages
812, 61768 (E.D. 92,1986}
H
The BFOQ defense in a pregnancy gis-
crimination vase thus invokes only an ex-
tremely nareow inguiry: {i) what sre the
requivements of the parffcular job in gues-
tiag, and (2} is there cbjective and compel-
Hng proof that the excluded woman & un-
able io perform the duties thai constitnta
the esaence of that job because of her
pregrancy. Despite the narrowness of the
requisite ingulry, howsver, & more search
ing examination of the facts and cireum-
stances was essential here before finding
that pon-pregnancy is & requisite qualifica-

8. As the Supreme Caurt naed in Dorhard the
BEGT has consistemly adhered to 1he principle
that “the {BFOG] 2s to sex should be Interpreted
narrpwly.” See Dorkard, 433 U5, a1 333 . 19,
97 B0y ar 2039 n. 19 fgquoting 9 CFR
§ 1604.30)). The only situation stetmd in the
EEOCS guidelines a3 one in whish sex would be
considernd 2 BFOQ is when “i is necessary for
the purpose of authenticity or genuineness

*#r & ep, an aodor or potresn” 2% CFR

& 1804.202338) {1967}
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tion for an arts and erafts counselor®
Here, we endorse an employer’s subjective
heliefs without any proof whatscever that
Chambers wag unable to sptisfactorily per-
form her duties ag sn arts aad crafts
siructor’ In my view ihiz holding I8 2
signifieant depariure from hoth the letier
and the spirit of the P4,

The PDA and #ia Jugislative history con-
tain pumernus indications that Congress
intended pregnancy to be a relevant consid
eration in an employer's decision to fire a
worker only when the pregnaney affects
the woman's physical capabilifies suck that
the employer would fire angone who wag
similarly physteally - affected.  The lan-
guage of the PDA itself suggesis that Con
gress so intended:

The terms “beeauss of sex” or “on the

basis of gex™ hclude, but are not limited

ta, because of or on the basis of pregnan-
ey, childbirth, or related medical condi-

Hons;, and women affected by pregnans

ey, childbieth, or related medical corddl

tions shall be trested the same for all
amplymentrolated purpeses, including

& Thus, in the preserd case the sxaminstion
should be whether: {1} being a “rele model”
was part of the essence of an arts and crefis
counselor's job; and 2) nun-pregnancy was &
nacessary component of the dasired role model.
With respect o the latter question, the Fifth
Circuit has consisterly held in the negative,
finding that schoel districts’ bans on employing
urwed mothers have no rogional relation tw the
schools abjective of ingtitling moral values in
their studems.  See Avery v Romewood Ciry Bd.
of Bduc., §74 F.2d 337, 33142 {5th Cir1982
cert, dented, 4631 U5 B4 M3 84 2119 77
.B4.28 1300 {1883} Awdress v, Drew Mun
School Dist, SOF ¥.24 611, 817 (&h Cir 1978,
cert, dismissed, 425 1.8, 559, 96 801 1752, 48
1.E42d 169 {1876). As the Andrews court stat-
od, “the likelihood of inferred learning tha
unwed parentheod is necessarily good or praise-
worthy, is highly improbable, i ant speaula
tive,” 507 F.2d &t 616 {quoting district court
opinien, 371 FSupp. 27, 35 {N.DMiss 1973}

¥ Hoseems e me s cawotial issue to be dis
ussed s why nonpregisoty I8 2 reasonnbly
secestary occupations] gualifieation for an eres
and erofis instrucior, when the statatory re.
guiresneat s thar the qualification be one that is
*reasonsbly necessary to the normal operation
of thet parficular  fsiness” 42 US.C
§ 20000-2(c). Ser Trans World Airlines, Inc. v
Thurston, 489 US. 111, 122, 165 5.01. 613, 422,
83 L.Ed.2d 521 (31985} ("the "partioviar businesy

receipt of benefits under fringe benefit
programs, s other persons net sa affect-
ed but similer tn theiv ability or inghil-
iy bo work ¥ " ",

42 UB.C § 2000e(k} (1982} {omphasis add-
edh. Itz use of the terms Yrelated medical
conditions” and “affacted by suggestiz
thai Congrass thought of pregnaney as a
physical condition that, like gender, Is un-
refated to job capabilities exeept in the nar-
rowest of circumstances.

Moreaver, by requiring empleyers to
treat pregnani employess the same as oth-
or employess “not 3o affertzd but similar
in thelr ability or inability to work,” Con-
grasg must have been referring (o physical
ability to work; there i3 29 other sbility-t-
wark basls on which all pregnant women as
4 ¢lass ¢an be compared to all von-pregnant
persons.  Congress elearly stated that
pregnant women must be treated the same
as those similarly situated, which presup
posas that therve are other workers whe are
in some sense similarly siiuated. Yet by
treating pregnancy as a distasteful zompe-

s whizh the staiute refers is the job from which
the prowsted individual is excluded”™; inlerpret-
ing same phrase in Age Diserimingtion in Em.
ployment Act, 26 US.C. § 623(O(N) see also
Lorillard v. Pons, 434 1).5. 575, 384, 98 5.C1. Bos,
872, 8% L.Ed.2d 40 (1978} (substantive provi
sions of ADEA “were derived i2 Agee verba from
Title VII"Y  Although the Supreme Couwer has
so provided much guidance on Tile ViFs
BROG delense. it has consistently examined
wheiher the qualification a1 tssne s Inextrivably
coamecied o the essenice of 2 pardouiar job
See Dothard 433 HS. at 335 %7 501 & 2730
funulyzing whether “ftlbe essence of & correc
siowal eounselor’s Job [-] 10 mainwin prison
seeurity --wounld be undermined by not hiring
males exclusively) (emphasis addedl; of Thur
Ston, 469 UE. at 122, 105 5.0t a0 622, Here,
however, the district court neglested sven 1w
dizcuss the particolar functions of an aris and
crafis conmselor at the Givis Tlub, B is incon-
reivable that e district court could have deter.
mined wheiher the “excluded class Isingle preg-
nam wamen) is unable 16 perforn the duties
that conatitute the essence of the job” when |
fuiled o nonsikier whar these duties were
Fayes v. Shelby Memorial Hosp., 726 Fid 1543,
1549 (1ish Cir1984); of EEOC v City of St
Pawl 871 F2d 1162, 1165«66 {Hh Cir, 1962}
{analysis of BFOQ defense 1o ADEA claim re-
Guires examination of specific duties periormed
by individusl smployee 36 detzrmiine whether
pge s » BFOGL

s
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Clee ua B43 ¥.2d 337 (Bh i, 1965
therefore dissent from the derial of rehear-

nant of o negative “role madel” rather than
a5 a physical condition that may or may not
affect one's ubllity to work, the employer
here has relegated pregrnant women 0 &
class by themseives, incapable of belng
“similarly situated” 1o anyene. Such sug-
regation i3 exactly the type of vidions
discriminations that Congress intended to
aradicate when it enacied the FDAP

As one commentator has stated:
“[AJecidents of the body,” sush a5 one's
fernale sex and thug one’s capasity ¥o
hecome pregnant, are not to be criteria
for differentistion. Instead aif employ-
e¢s, regardless of bodily differences,
shall be judged on their ability o per
form on the job.  That the cause of dis-
ability i3 pregnanwey becomes, jike one’s
race or eye color, rrelevant to how ona is
treated,

Note, Sexual Egquality Under the Preg
ngney DHescrimingtion Act, 83 Colum.L.
Kev. 600, 635 (1983) {ootnotes omitted). [
fear, howeaver, that under the panel's bold-
ing, employers’ subjective feelings about
pragnancy, end therefore sbout sex, will
become permissible considerations in the
workplace, Neediess to say, this outsome
s gontrary to previous holdings of this
eourt and of the Bupreme Court, 8nd de
mands sorutiny by the entire court. I

B, Many stalements made in the congressional

repons sod during debates on the PRA also
suggens that only phesical capebilities and job
regitiresenis shoukd be considercd when decid.
ing whether nospregnancy is a BFOG. Seg
e, HRRep, No, 048, 9%h Cong. 3d Sess,
reprinted in 1978 US.Code Cong & Admin.
News 4749, 4750 (Commitier’s view wes that
EEGC guidelines rightly implemented Title ¥il's
ban on sex disceiminatfon; those “guidelines
require employers to trent disabilities caused or
sonicibuted to by pregnancy, miscarrisge, abor-
tinn, childbirh and recovery therefrom as all
ather temporary disabiifties™); #d at 4753 FThe
‘st tregtonsnt’ may include employer pracilc.
&s of tramferving workers to lighter assigs.
mang, requiring emplovees 1o b examined by
company doctars or other practices, we lang as
the requiretnents and benefits are admisisterad
egmally For sl warkers In terms of their sesugl
abfity to perform work™y 123 Cong Res. 20662
{Bept. {6, {977} {"Under & W08, the treaiment of
pregnant women In covared smployment roust
iocus not on their condition alons, but on the
seiuad effects of that rondition on their shility

ing <n bang
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LNITED STATES of Americs, Appeliee,

¥.
Raiph MASTERS, Appeiiant,

UNITED STATES of Amerier, Appeliee,

.

Donald ROBERSON, Appellant,

UNITED STATER of America, Appeiles,

) v,
Donaid BROWN, Apsellant,

UNITED STATES of Americs, Appellee,

¥,

James BROWN, Appellant.
§t-1006, S7-1023, 57-1124 and B87-1125.
United States Court of Appeals,
Eighth Gircuit,

Submitted Oct, 12, 1987
Decided Feb. 25, 1888,
Rehearing Depied April 1, 1888,

Defondants were convirted in the Unit-

ed States District Court for the Eastern

o work, Pregramt women who gre abie 1w
work must be permitted 10 work on the same
vondiiions as oiher emplaycesw—and when they
are ot able to work for medica] reasons they
must be accorded the same rights, leave privi-
ieges, argd other benefits ax ciber employvees
who are medicaily unable & work.”™) {sinterment
of Sen, Cransion, coponsors i at 25654 (“We
do net want pregoancy diseriminaied againss, 8
contrssted with 2 breken leg or 5 strep throat or
appendicitly or some other basis for dimbility™)
istaternent of Sen. Javitsy idl 5t 29387 (Bept. 15,
1977} "The bill reguiras oqual treatment whea
disnbilizy due 1o pregnascy is compared to other
disabiing conditions.”) (statement of San. Jav
isyr #d. at 29386 {"The purpose of the blli is w0
instire that womesn who are disabled by condic
tians relsted 1o prograncy ars compensaed el
Iy * ** in relation to their fellow employres
who are disabled by other medicsl condltions™)
{sintement of Sen. Williams, chief spensor); id
at 29389 ("The key 1o complianes in svery case
will be equality of wealment."} {statement of
Ben. Williams}
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APPENDIX 1hfontinued
{ncumbents who have seresd continuously
for ome yenr prior to the effective date
hereofl, and who have been provisionally
prometed during such time shal be grant-
ed permissent competitive statuy in the po-
sition 1o which they have been promnted.
Persons whose classification appeals have
been granted shall recive permanest tome
peutive status in the title awsrded H they
huve served in the position for such year,

§ % For the purpases of promotion and
favefl, persons who atiain permanent sta-
wag by viriue of ibis aet shall have the
senjority theretofore held by them as
among themselves.

§ 4. This ser shall epply W employess
of the unified court svstem working in the
temih judicial district only.

§ 5 This aer shali tzke effect immedi-
ately.

APPEREIX 1H

New York State Constitution
tMokinney 1883

Art. 5, § 8

§ 4 |€ivil servire appoiniments and
pramotions; veterany preference sod
craditsd

Appoumunts and promotivns n the civid
service of the stale and aH of the oivil
&visions thereed, ineluding cities and wi
tagres, shall be made ascording to merit a5y
fitness to be aseeriained, as fur 88 practica-
ble, by sxaminaton which, a¢ far sz practi-
cable, shal] be competitive; pravided, how-
ever, that any member of the armed forews
of the United States who served thersin in
virne of war, who is & citisen and resident
of this slate and was a resident at the time
of bs entrance inte the armed forcen of the
United States and was honorably dis-
charged oF released under hongrable cir
camstanees from such service, shall be an-
titled to revuive five points sdditional credit
in a competitive examination for original
appointiment and two and one-half points
additional eredit ¢ vo examination for pro-
mation or, if such member was disabled in
the artuat performance of duty & any war,

628 FEDERAL BUPPLEMENT

i receiving disgbility paymenta theveZuy
from the United States veterans sdming
tration, and his disability ls cemifiag p

such administration 10 be in existente 44
the tme of his applicition for Bppointmeny
or promation, he shall be entitled 1y recepyy
ten points additions! eredit in & competitiv
examinption for original appeintment ang
five points additional credit B an examing.
ting far promotion. Buch additionn] rreds
shall be added to the final earned rating of
such member after be has qualified i gp
examination and shall be granted only 4
the time of establishiment of s eligible list,
No annch member shall receive the addition.
al ¢redit granted by shis section after ke
has received one appointment, either origsy
aal entranee or prototion, from an eligihle
list on which ke was allowad the additional
credit granted by this seetisn, !

Adopted Nov. B, 1949, amended Nee §
1954, off. Jan, 1, 1964

AFPENDIX IV

64 N.Y.2d 665

Lew BIRKELAWD, B8 President of the Cours
€¥ifiners Benavolent Association of Nas
san County, ot sl Appellants, ¥ Stave op
Niw York et al, Respondents, and Vin-
ceny P Mawans ot al, Intervenors-Be
sporcients, .

3

Argusd November 14, 1054, decided
Pecamber 11, 1584
APPEARANCES OF COUNSEL
Beth J, Goldmuanher end Joseph A, Far
aida for appelinnis. efn
Robert Abrams, Atlorneyg-Genenst (Ar
nold D Fleischer, Peter K Schif and
Haward L Zwickel of oounsel), for State
of New York, respondent. .
Paula £ Kennedy and Michae Colod-
ner for Herbert B. Evans, as Chle! Admin-
istrative Judge of the Htate of Now Yook,
respondent. ‘_t
Richard M, $aba for Vineent P. Mall-
k0 and others, intervenors-respondents.
Stephen £ Wiley for Civil Serviee Emr.
ployess  Association, Inc, Locul 1006,

how
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APPENIX IV—Continued
AFSCME, and otbers, intervenerszespon

dentd.

HFINION OF THE COURY
SEMORANDUM, i
fne order of the Appellate Division

hauht be affirmed, with costs, for the rea

- ;ons stated in the opinions of Justice Sol .

funkin, Supreme Cowet, Quesns County,
and Justice Willism €, Thompson ut the
appellate Division.

We would smphasize that the Legula
wre's enaetment of chapter 844 occurved in
the aftermath of the reerganizstivn of the
vew York State courd aystem and was
parailel with similer legislation spplicable,
State-wide, 10 the other State judieia] dis-
wisks. 5 view of this perticuiary aituation
ang the expresa finding by the Legislature
gt the norta) competiyve provedurs
would greatly disrupt the fumtioning of
the State sourt system, the staiute cannet
be said to offend the veonstitutivnal man-

w (XY Const. art ¥, § &5,

Judges Jasey, Jonss, WACHTLER. MEvis,
swovns end KaveE concuy; Chief Judge
Coone teking s part.

Order affirmed, with costs, in a8 memo

randum.
'
o gmwu S Tim

Crydai CHAMBERS, Pluintiy,
v.

OMAHA CIHLS CLUB, et ol,
Delendanty,

Mo, €F 831358,
United Btates Distrier Lourt,
D, Nebrasks.

Feb, i1, 3986

Unmarried employes of private socinl
Huh for girls brought asction on verious

theories foMowing ber discharge unumer
clib’s “negutive role model” poliey prohibe
Ring continued employment of wnmarried
staff members who «ither becime pregnant
of chased o preguancy.  The Districy Oonrt,
Beam, Chief Judge, held that: {1} former
employes failed to show claimed conspira-
vies: !9 former emplovee falled o show
intentional discrfmination in vighation of T¢
e ¥ and (D) employer showed that the
uniqpe mission of club permitted the policy
despite disproportinnate impact.

Prismissed.

t, Jury 1413}

Remedies wnder Title VI are deemed
ta be equitable and not within the province
of the jury. Civii Pighis Act of 1964,
§ 71 et aeq., as smended, 42 US.CA
§ 2000e et seq.

2. Civid Rights €12.5(1)

fack of direet involvement by any fed-
eral official in discharge of former employ-
ee of private cleb preciuded claims ander
First, Ninth and i4th Amendments. U5
CA, Const.Amends, ¥, %, 14,

3. Civil Bights 153133}

thamarried black female Wwrminated by
private social b for gitly under “negative
rote model policy™ after she became preg
nant failed to show she was treated differ
ently beenuse of her rate, that racial anb
mus exigted or was In any way a foctor In
termmination decision, in ght of her fuilure
w make such & claim during state Equal
Opportunity Commission fvestigation and
evidense refuting tacial metive, meluding
orgenization’s articles of ingorporation, s
firmative action plat and fact that clelm-
ant's position was fifled by a black staff
person, ¥ ULEECA § 1981

4. Conapiracy ©7.5

Allegations by former amployee of pri
vate club, in sction under 4% GRLEA.
§ 19853, thet member of tward of di-
rectars who was married to newspiper ex-
ecutive conspired with wife of another
newspaper executive who was appomited W
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state Equal Opportupity Commission which
investigated olalm and that newsgpsper pubs-
lished editerial in favor of poliey under
which claimant was discharged wern not
sufficient th show conspiraey involving
mrwspaper or its employees to deny equal
protestion of laws ne equal priviteges and
fmmuonithes,

5. Conspirsey €75

Lack af individual acts of malfeasance
by offivers or staff of private sovial dud
for girls prechuded finding of inlraterpe.
rale conspiracy to depriva unmarvied black
staff member of her civil rights following
her dgischurge ander “pegotive yole moded”
podiey after she became pregnans. 42 UK
C.&. § 19853).

8. Conspiracy 927 §
42 BECA § 193513 prohibiting cone

spiracy _te deprive privete individuals of |

civil righis dees pol embrace a cause of
artien Tor due process vightion.

7. Conspiraey #=13

Evidence failed to show ponspiraey in
violation of 42 U.5.C.A. § 198505 w de
prive lormer employes of private social
cluls for giels of civil rights by discharging
kar after she became pregrant. due Lo vig.
ation of “mepative role model” policy, eves
# member of club’s board was socmlly an
guainted with member of state Egual Op
portunity Commission which Investipated
claim, absent indication that auy other com-
missinner knew apyone from chub or that
thers was any contact betwaen represenis-
tive of club and comenission,

8. Conspiraey @13

Exidence falled 1o show conspiracy vie
lation of 42 {LE.C.A. § 198568 1o deprive
formur employee of private social elub for
girin of sivil viplts in her discharge after
viglatien of “pegative rele model” policy
whien she beeame pregagnt on theory that
“tentackes” 6f gonspiracy rewched vadous
" affindty™ groups which allepedly agreed to
endorse pofiey as part of alleged coverup
akwent 2av evideree of an agreement be-
tween the club and » nouparty.

9. Conspiracy @1l

Evidence which was insuffivient to epp.
ate # jury questign as to racial disevinds,.
tion under 42 USCA. § 1981 was, thesn.
forg, alse insuffivient to provide subsian.
tive lusis for claim of conspirsey in vish.
tion of 42 U504 § 19858

19, Conapiracy ®n7.8

. Sexbased diserimination olpim st
drassing an allegedly ualawful employmeny
practice eovered by Tithe VII could not be
brought ux a claitn under 42 YS.CA,
§ 1985(3. Civil Rights Act of 1984, § 701,
as amended, 42 US.C.A, § e,

11 Conapiragy #f5 .

Both women #nsd biacks are cogrizahls
thsses under Griffin test to bring action
under 42 USC A § 19853).

12, Conspiracy $=19

Evidence of adverse impact of policy
requizing & terminstion of wnmartied em-
ployees of privace social clnb fur girly wha
hecarne preguant or ¢aused 3 pregnamsy
upon woinen, blacka, black women or aingle
black wumen was irrelevant te finding of
eonepirasy under 42 USC.A § 1085 ab.
sent evidance of agregment, understanding
ur intent to invidiousiy dlscriminats sgainst
uny such group. ) B

13, Conspiracy =19

Facts insafficient to show censpirecy
in violation of 42 U.8.40.4. § 1985(3) were
zlse imsufficient to estabdish common-taw
conspiracy under Nebraska law.

14. Civil Rights %6.14

Black female was within the sahelass
of women in & pombinstion soalogous to 8
*aex pins” theory of digerimination for pur
poses of an action onder Title VIL in ab
sence of clear expression by Congress thad
i did not intead to provide protection
agninst diserimination directed especially
toward black women as » separate and
Jistinct chass, court aould not condone te
sult that leaves black wormen withouy vis
ble Title VIl remedy. ©ivil Rights At of
1984, § 701 et seq. as amended, &2 US.
CoA. § 20000 ey seq.

CHAMBERS +. OMAHA GIRLS CLUB az7
Chie aa 623 F.Jupp., V1S [DNek, 1996]

15, Clvil Bigh =810, 814

Artieglated reason for rule of private
sovial club for girls reguiring teemination
of unmarried employees wha bacame preg-
pant or caused & proguaney, le., lo provide
positive refe models in atlempl to diseour-
ape leendge preguancies, wes & legitimate
nondissritninatory reason for discharge of
unmarrisd Wark fernale who became preg-
nant.  Givi) Rights Ast of 1964, & Tl &
suq., as amunded, 42 TB.CA, § 2000 et
506,

18, CivH Righty 441, 3}

Bisek female, former smployea of pri-
vate sovial club for girls who was dis-
charged wodur tule prohibiting unmarried
employees from becoming pregnant or
cxusing ® preguancy io onder tu elittinete
“negalive roie models” and distourage
eenage preguausty, falled to establish pre-
texy 4 show intentions) diserinication in
fight of svidence showing that staff tnera.
bers were not guestioned wnless there was
reaspoable belief of viclution, alternatives
were considered, statisties werg pot sufli
cient to show diseriminatory effect nnd rat-
ificasion of nufe was in aceord with normal
corprate practice. Civil Rights Act of
19684, § 701 et seq., s amended, 42 U8
CA. § 2000 et seq.

17. Civil Rights #=3.1¢, 9.14

Impact of rule of private social club
for girls reguiring discharge of wwnarried
staff members who hesame pregment fell
more harshly on blask wamen of child bear-
g age in light of Owir gheater feriiliy
rate; however, rule wag necessary snd sde
quately reinted to club’s unique purpose of
providing gids with exposure %o greatest
rumber of avaifable positive eptions in life,
and thus permissible, when o allow such
an pmployee 1o raraain might be viewsd as
“aeit” approval by club of teenage preg-
aancies. Civil Rights Acvof 1964, § 701 ot

1. Remedies onder Title VI aee denmend to be
equitalde wnd wot within the grovinue of the
jury. See, g, Equal Employmen Opportunity
Lommht v Detroir Bdison Ca. SIS P24 304, 308
e i 1978, weoated nn oy groumids, 431
0A 95, 97 500 2586 53 LEJ.2d 26 {3978
{back pay conwdered form of restivation).

seq., ss amended, 42 1L.S.C.A. § 2000e e
Ay
3. Divil Rights ==8.10

In arder to establish bugsiness necessity
for a policy which has dispreportionate it
pact, clase nexks between polwy and sub-
stantial end goal of employer must be
shown, Chil Rights Aet of 1964, § T &1
s4., ax amended, 48 US.CA. § Wo0e ot
a8,

19. €ivit Rights &=44¢1, 1)

Fpirienl data was nul required to val-
idate job refatedness of vade probibiting
unmarried employees of private sodisl club
for gins frum remaining in employment
after becoming pragnant adopted fur pur
pose of eliminating “negative role models.”
Civil Rights Act of 1984, § 701 2% seq, 28
amended, 42 1L.8.C.A. § 500De el seq.

Mary Kay Green, Richard J. Brurkner,
Omaha, Neb., Fdward Diedrick, DeRaib,
10, Bdward Fogurty, Omaha, MNeb, for
plaintiff.

Hedamd, Mullin & Walsh, Robert D, Mul
g, Jr., A. Stevenson Bogue, MeGrath,
North, ("Malley & Keats, Omaha, Neb., for
dafendants,

BEAM, Chiel Judge.

[1} This matter is before the Court for
decision after trial o the Gourt of Tide VI
elafms and trial to a fury of claima broaght
under 42 LS00 § 1981 and 42 BRC
§ 1985(M).' Beosnse the facty and issues of
thin case are s ntertwingd the Court onigi-
nally planned to permit the fury 1o heor all
of the evidence, nolwithstanding the fact
that anly the Court wonld be deciding the
Tite VIl watterst Howaver, after the
plaintiff rested, the defendanty moved fora
directed verdin: which was argued and
pranted with cospect 1o the ginims uader 42

7. A% one point inthe procesdings (oonferencs in
chumbers—Ianuary $3, 19863 Judge Beam indi
cavey] he was consideting asking the jury for
advisory [ndings on seme of the Thile Vi b
sues. O oosirie, this was non appropriate wfter
Fhe pary was oxsased part way reagh the oial,
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UA.C 35 1981 and 19853}, The jury was
excused and the Title VI issues wore then
tried to the Court

GENERAL FACTS

in February of 1885, the plaindff, Crys
tal Chambers, & twentytwo your old use
marvied blagk femaie was employed by the
defendant, Girls Club of Omabs. The Girls
Club is a private, oon-profil, Wx uxempl
corparation that serves girls in the Omaha
community beiween the sges of cight and
wighteen. The Girls Ciub has a facility
kestesd in North Omahs which serves ap-
proximately 1500 members. Therp is also a
Girls Club site in South Omaha which bena-
fita about 500 members. In addition, ap-
proximately 1000 young women {non-anem-
bers) per year make occasional visits 1 the
Girls Cheb anad another 6000 children partic-
ipate in community wide programs. The
memsbership of the Nosth Omaha Girls
Chad s approximataly ninety percent black
snd the membership st the South Omska
Girls Glub is approximately fifly percent s
sixty pertent hlsek (estimony Mary Heng-
Braun and Exhebit P-38-3). The tal
aumber of s1&ff employed by the Girls Club
is thirty to thimty-five persons. The non-ad-
mivbbirstive personne] employed s 106%
black a3 the North OGmahs Girls Cludb and
fifiy percent to sixty percent black al the
South Omaha Girds Steb gestimony Mary
Heng-Heaun),

The Girls Clob provides structured edn-
cational, vocational, and socin! program-
ming and & varfety of other unstructured
opportgnities, all deaigned ¢ help young
girks reach their full potentisl. The Girls
Chab's stated purpose is t¢ provide beha-
vigral guidante and 1o promote the health,
education, and vocstivast and character de
velopment of girls, regardless of rage,
sread or nationsd origin (Articles of Incor
poration of Girls Clab of Omabs, o5 amend.
ed, 1975, Exhibit P-19-3; and By-Laws of
Girls Club of Omaha, ex sreended, 1980,
Exhibit #-1%-4) Specifically, ite mission is
e “provide u safe allermative from the
streets and to help wirls ke cure of them.
seives”  (testimony Mary Heng-Braund

Stated snether way, the role of the Girl
Club i3 1o muximize life oppertunities” for
the greatest number of gitls (estimony
Mary Heng-Braun).

The Girls Club muintaing that & i gy
arganization which can be differentisted
from schools and other youth programs
becanse of the all gir] pepuiation i serves,
and the high stafl to member ratio. In
additius, the Girls Club maintaing that the
gxtensive COnhet and the close relation.
shipe whicth often develop betwean the
siaff and the members s34 2 result of the
open, romiortalbie stmosphere ot the Girky

b differentiates it from schools andt oth-
er youth programs {one ataff pemon Cor

every tan members physicelly gresent at
the Girls {ubld (estimony Mary Heng
Braun, Bebhie Kerrigen-Rawley and Mare
Nigess) Those dogely associated with the

Lirls Qlub contend that becawre of the

urdgque pature of the Girls Club's opers-
tians, each activity, formal or informal @
premised upxom the belief that the girly will
or do apsilate, a2 least in part, the hehavior
of staff persoanel. FBach stalf member iy
teained end wxpected 16 sct 2% 2 role model
sndd is reguired, as a mgtter of policy, W be
compritted to the Gids Club philosophies se
that the messages of the Glirls Club ran be
sorveved with credibility fmsumoay Eileen
Wirth, Mary Heng-Braun).

"One snck ghilosephy embraced by the
Girls Club is that teenage pregasney Hmita
life's options for a young womnkn {gee, £.4.
testimony Marian Asdersen, Dana Brad
ford, Mury Heng-Braunh The record is
replute with evidence thal tednage preg
naney is, without = doubt, & major sochd
problem that waists patienally ms well 88
within the Omsha conuhnity. it is yosoon
troverted thay the problems associated with
teenage pregnancy cut scress racial, secial
and econormie lines, but that the number of
\eenage preghancies among dhicks iy pres
ently much higher than nmong whites (es
tmony [r. Harriette Pipes MeAdos snd
Kenneth (Go¢). Teensge pregnancy often
deprives young womwn of educational, 50
cial and occupational opportunities, crest

CHAMBERS v. OMAHA GIRLE CLURB 929
Cite wa 420 F Soepp. 923 {DXieh, 1908}

ing serious problems for both the family
and society festimony Dr. McAdoo)

In respanse to the problems associated
with feenape preguancies amd the potential
anpet upon its members, the Girls Club of
Omahs has endeavored w0 develop and
maintain progeems aimed Al pregmascy
greventign. The execulive program di
roctor of the firls Club, Marta Nigves,
testifind that in 19801981 the Girls Club of
Omabe had seven {urmsl programs that
relpied o pregnancy prevenien?

in 1991, in response to Lthe preghabcies
of at Jeast two unmarried staff members,
cule was formmadated by the Girls Club ase
wive direster, Mary Heng-Braun, that sin.
yle persons whe betome pregnant er cause
a preguaney would no longer be permitted
n continne employment st the Girls Club)!
Hobbie Kerrigao-Rawley, the Girls Clubs
dgputy director, announced the policy »t &
staff meeting Qctober 31, 8L The rule
was formally eatified By the Board of Db
septors on Mareh 15, 1882, This policy was
tater to be referred 1o 48 both rule 1Y and
the Negative Role Model Policy?

Al some point,  appeosimataly  three
nanths sfter The Negative Role Model Pol
wy was anpounced, during an evaluatisn
sonfersice, the plaintiff sotified ber saper
viser, Bobbie Kerrigao-Rawley, that she
wns pregnznt.  Thereafter, on Februwry
22, 1982, the plaintiff received a latter from
the executive director, Mary Heng-Braun,
wotifying her that she would be terminated
a3 of Agrd 15, 1082, because of her preg-
naney. {Exhibit P-30) Withkin six days of
ker termingiion the plaintff, with the as
sistance of Nebraaka Egusl Opportunity
{omrsisston  favestigator, Timeothy Bete,

3 (1) Carcer Asapenoss (3} On Brooming A
Foung Woran: 33 Cav and Monpse (83 Health
Researchy 133 Dur Dodies Queselves; (6} Gicl
Poeer; {7} Family Counsel:pg,

4 Girds Qb of Crmaha Insists thay the rule ap-
plicd o both sexts from s inorplion even
sisough, there was, sppatendy, no iscussion of
e sppiication of the ruie o male employess o
Oeeaber 31, 1981,

% The rule stztes “Negative role modeling for
Birls ok Members o include such things as

filed charges of discrimination based upon
her sex and marital status with the Nebres.
ks Employment Qpportanities Commission
ENEDLY and the faderal Equsi Employment
oportunity Commission (BEQCY {testimo-
ay Timethy Bulz Exhibits Pufled sod P
61-1AY On duly 5, 1982, the NEGU held a
determination. proceeding regarding the
plamaiif’s charges of diserimination and
mude & finding thal there w38 no “reason-
abie couse” 10 believe that the plainuff kad
been disoriminated againsl, The plaiatiff
made a timely appes! of the NEOC determi-
nation to the EEGC in Denver, Calomido,
and while the appeal was pending the plain
4ff filed this suit n United States District
Court for the District of Nebraska in Line
¢oln, Nebraska®

PROCEDURAL HISTORY

This action was fled on January 24,
1983, against the NEOC and ita officers,
the Omahas @Girls Club, Inc., s directorn,
deputy director and its officers; the Gmahs
World-Herald, Harpld W, Andersen, Womd-
son  Howe, John Gottschalk, Governor
Churles Thone and Allorney General Paul
Douglas {first complaim, filing 1. In her
first complaint the plaintiff alleged vibia-
tiems of the first,? fifth, ninth, and four
teenth amendments of the Constitutiss of
the Untted States, vielations of the Civil
Rights Aet 42 TS0 §§ 1981, 1983, 1985,
1985 and 1983, and pendant state vielations
inclnding: bad faith discharge, defamntion,
invasion of privacy, intentivnal infliction of
emotional distress, spd consplragy o de-
prive her of 3 tight ta 4 Hvelihood (filing {3
in March of 1983, sach defendant fied »
motion to dismiss or, in the alterpaiive, a
motion for 2 move definite statement and to

single parent pregnuncies.” Girts Club of Oma.

ha Persannet Policy, Exhibit P30

& The cuse was originally Gled By Crysual Cham-
bers aned her minor daeghier, Hanh Chaenbiors.
Ruth Chambers was @eanissed as a party phain.
§## withouy prejwdics, when the Cowrt deter
mined she did ot have sanding (filing 2503

7. On Noventber 15, F984, plainiilT woluntasiy
distnissed her freedom of religion oinim tHling
136).
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strike (filings 21, 22, and 23). The plaintiff
responded by filing an amended complaint
on May 10, 1983, that was identical to the
first complaint (amended complaint, filing
28). The plaintiff further amended her pe-
tition by filing a complaint under 42 U.S.C.
§ 2000e against the Girls Club and ita affil-
iated defendants on August 18, 1983 (filing
41).

On October 20, 1983, Judge Urbom dis-
missed the NEOC, its officers, Governor
Charles Thone, Attorney Genera! Paul
Douglas, the claim under 42 US.C. § 1983,
the pendant state claims of libel, slander,
bad faith discharge, intentional infliction of
emotional distress and invasion of privecy
{filings 52 and 53). The Court specifically
found that the NEOC and the Commission-
ers named in the complaint had absolute
immunity (filing 52, at 4). The Court fur-
ther found that the Girls Club could not be
charged under Section 1983 which requires
state action as there was no evidence of a
sufficiently close nexus between the Girls
Club {a private club} and the state, a link
which is necessary to treat the Girls Club
as an arm of the State; nor did the Court
find evidence that the Girls Club was exer-
cising traditional state powers. Id at 34,
citing, Marsh v. Alabama, 326 U.S. 501, 66
85.Ct. 276, 90 L.Ed, 265 {1946); Briscoe v.
Bock, 540 F.2d 392, 335-96 (8th Cir.1976).

Subsequent to the October 20, 1983, or-
der {filings 52 and 53} the plaintiff moved
the Court for leave to file a second amend-
ed complaint {filing 60). The Court denied
leave to file the second amended complaint
because the plaintiff had failed to bring the
proposed second amended complaint into
conformance with the order of October 20,
1983, (plaintiff attempted to again name
the NEOC and individual NEQC members
as defendanis as well as again pleading the
dismissed state claims) (filing 65). The
plaintiff was directed to file a third amend-
ed complaint in conformance with the Octo-
ber 20, 1983, order. Jd The plaintiff's

L The active o bers of the Omaha Girls Club
Board, not individually named were dismissed
(filing 117). Richard Kizer was never properly
served process be will be dismissed from this
action, Id
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third amended complaint (filing 68) again
sought to reinstate parties and elaimg
which had been dismissed on October 20,
1983. The plaintiff was again directed t
file an amended complaint which satisfieq
the Court’s earlier orders {filing 90).

On May 17, 1984, a fourth amended com-
plaint was filed naming: The Omaha Girlg
Club, Inc, Mary Heng-Braun, director
Bobbie Kemgan -Rawley, deputy du'ecmr-
Mrs. Harold Andersen, Allan Lezier, Clar.
ence Barbee, N.P. Dodge, Jr., Dennis R,
Woods, Dana Bradford 1H, Richard Kizer,
Kermit Brashear I, Eiteen Wirth, and ac-
tive members of the Omaha Girls Cleb
Board (filing 97). To the extent parties
were not properly named in the fourth
amended complaint, they were dismissed ag
were the claims of conspiracy to commit
libel, slander and invasion of privacy (filing
117). _
. On November 26, 1984, the phintiff
sought the recusal of Judge Urbom {filing
141). That motion was granted on Decem-
ber 31, 1984, (filing 150). The case was
transferred to Judge Schatz (filing 150)
and, subsequently transferred.to Judge
Beam (filing 164). In a memorandum opin-
ion dated November 7, 1985, Judge Beam
granted summary judgment on the conspir-
acy issues in favor of the Omaha World
Herald, Harold W. Andersen, G. Woodsen
Howe and John Gottschalk ({filing 197).
The Court found that there were insuffi-
cient facts to create even an inference that
the Omaha World Herzld and the associat-
ed individua) defendants agreed with any-
one to deprive the plaintiff of her rights.

[2) The case went to trial on January §;
1986, almost three years after the first

complaint was filed. At the time of trial -

the issues ineluded: (1) conspiracy to de
prive the plaintiff of a federally protected
right, 42 U.S.C. § 198%3); {2) common law
conspiracy; (3} intentional racial discrimina-
tion, 42 U.S.C. § 1981; (4) sex/pregnancy

Judge Urbom notes in the slip opinion filed
July 6, 1984, {filing 117) thay the plaintiff failed
to amend her fourth complaint to inchode the
amount of wages and insurance benefits as re-
quested by his order of May 7. 1985
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disceimination, (Title VII} 42 U.5.C. §§ 2000
¢t seq. Pretral Orders (filings 151, 187,
191 and 192).*

As noted above, at the close of the plain-
tiff’s case, the jury was excused and ver-
dict directed in favor of the defendants on
the claims under Sections 1981 and 1985{3).
In Craft v. Metromedie, T66 F.2d 1203,
1218 (8th Cir.1985), the Eighth Circuit set
forth the following standard for submitting
issues to a jury:

The standard of review as to the submis-

sibitity of (the plaintiffs) case is the same

under both federal and Missoun law.

Crues v. KFC Corp., 729 F.2d 1145, 1148

{8th Cir.1984). We may find for (the

defendants) only if ‘all the evidence

points one way and is susceptible of no
reasonable inferences sustaining the po-

-

Plaintiff's proposed pretrial order indicates
that there are also issues of intimidation or
intentional infliction of emotional distress.
Judge Urbom staied in filing $2 that a cause of
action for intentional infliction of emotional
disiress requires that the defendamt “intentional-
15" have caused 1he plaintiff memal or emotion-
al distress. He correctly stated that the law
requires that a defendant's conduct be "out-
rageous.” Failing to find the necessary conduct,
Judge Urbom dismissed this claim over wo
vears ago. Furthermore in the same opinion
{filing 52) Judge Urbom indicated that he was
not sure if a cause of action exists for intimi-
dation. /d at 8. The defendant, Girls Club of
Dmaha bas represemed that it is unable 1o iden-
tify such a cause of action (second revised pre-
trial order dated October t7, 1985, a1 2, filing
t87 a1 2). And, although the plaintiff continues
to assery claims of intimidation and conspiracy
1o intimidate, she has provided no authority for
such a cause(s} of action. In her trial brief, the
pMaintiff states “with respect 1o Plaintiff's :lalms
that Defendants intimidated her, the undisy
facts clearly demonstrate that these claims have
been proven.”  Plaiotiff's Trial Brief, Section
[1Y, a1 B. This conclusory staiement is the only
reference made in her brief to such claim of
inumidation and it obviously cantains no refer-
ence to specific facts, case law, or salunory
authorily. Absent any finding that such a claim
exists in Nebraska, this Court will dismiss lhc
claim for imimidation.

Furthermore, the plaintiff's claims under the
ficst, ninth and fourteenth amendmenis are not
cognizable as independent claims in this case
for the reason that in order to find a violation
of such constilutional amendments there must
be federal or state involvement. Where illegal
acts are committed “under color of state law™ a

sition,’ of (the plaintiff). !d {quoting
Dace v ACF Industries, 7122 F.2d 374,
375 (8th Cir.1983)) (quoting Decker-Ruhl
Ford Sales v. Ford Motor Credit Co.,
523 F.2d 833, 836 {8th Cir.1975). Fur-
thermeore, we must resolve direct factual
confliets in favor of {the plaintff), as-
sume as true all facts in (her) favor
which the evidence tends to prove, and
give {her) the benefit of all reasonable
inferences, We may not find for (de
fendant) if the evidence 30 viewed would
‘allow reasonable jurors to differ as to
the conclusions that could be drawn'
See Crues, 729 F.2¢ at 1148 (quoting
Dace, 782 F.2d at 375).

Id. It was this test which this Court ap-
plied before the determination was made to -
direct a verdict and dismiss the jury.'*

remedy is available under 42 US.C. § 1981
But, as noted by Judge Urbom, ne state involve-
ment exists in this matter. And, although there
is ng comparable statutory scheme for viola-
tions by federal officials, the couns have al-
fowed individuals to redress constitutional vie-
Earions occasioned by tederal officials by autho-
rizing suits to be brought directly on the consti-
tution. See Brvens v Six Unknown Named
Agenis of the Federal Bureau of Narcorics, 403
U.S. 388, 397, 91 S.Ct. 1999, 2005, 29 L.Ed.2d
&1%9 (1971}, In the preseni case no claim may
be brought directly under the Constitution be-
cause there is no evidence of involvement by
any federal official.

10. Subsequent to the Count's ruling on the di-
recied verdict, plaintiffs counsel, Mary Kay
Green, sought 1o ameliorate the effect of the
Court’s action by filing a motion requesting that
the ludge recuse himseif {filing 255). in her
mation, Ms. Green alleged, among other things,
{1} that the Judge's wife was an NEOC Commis-
sioner during the investigation {by the NEOC)
of {this) case, {2} that the Judge indicated thay
he weould have the jury instruct him even on the
Title VII issues, and (1) that the Judge in his
privaie praciice had been a persoral attorney 1o
Guvernor Charles Thone, the Governor who ap-
pointed all the Commissioners who allegedly
beld the illegal ex parie hearing at the NEOC at
the special request of the defendanis and, there-
fore. that he {the Judge presumabiy) had (has}
an interest in the cese. None of these allega-
tions were, in terms of relevancy 1o this action,
accurate (filing 256). And, “reasonable inquiry™
by Ms. Green as required by Fed RCiv.P. 11
woald have disclosed such a s1ate of facts. The
Court finds tha1 the signature of Mary Kay
Green appears (D constitule a violation of Fed R.
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RACIAL DISCRIMINATION, ¢2
LBR.C § 1981

3] Seetion 1881 is coummondy used bo
redress raciaf discrimibation in employ-
ment? See, ng, Joknson r. Rotheay Ex.
prress Ageney, Ine, 423 U5, 454, 458, 58
8.1 116, 171520, 44 L.Ed2d 295 {1975}
faggrieved individunl may sue for emplov.
ment  discrimination  under 42 1.5.0
§ 1981, Sreenwood n Ross, 718 F.20 448,
455 {8tk Cir.1085) (retalintory discharge i
cognizable ander Seetivn 1581k see alap,
Chowdhury v Polgtechnic Institute, 135
P24 88, 42 (24 Cir lg84) (retaliatory dis-
charge). Congresy imposed within Section
1961, » broad progeription against private
racially motivated conduct. See Jones b
Aifred H. Mayer, 362 115, 409, 423, 421, 88
5.Ce. 2186, 2194-95, 2197, 20 LEd.2d 1158
{1968) (private discrimination in the renta)
or sale of property prohibited (Secton
188%y. Bemedies and procedures for em-
ployenent discrimination ander Section 1981
are not Coextensive with the coverage of
Title VIL esch provides an indepondent
avenue of relief? lnhwson v Railway

Cief 11 and shun @ hearing should de ot
which o Ms. Green shall show sause why the
Conart shoold not impose saautions Ay contests-

plased by the rude... & separsie oeder shall BE

andererd Contemsporansousty with this apinion.

k. 2 USC § 198 prowvides

All persins within the jurisdiction of the Unit
o Suaies shall have the sume right in every
State and Tervitory 1o nuske 258 onloree zos-
IFACIS, 0 e, bo perties, give evidener, and i
e full and equal beneflt of all laws and
prucendings for the security of persens and
Property as s enjoyed by white citisens, and
shall be adbject to like punishment, pains,
pesaliies, wxes, licenses, and exactions of ev
sy kind, and 1o no athey.

t1. There are differences betwoen Sectios 1988
and the statwory scheme of Title VI For ¢x
wrnple, under the apecific terms of Titde VIR €1}
U is inapphicable w ceviain employers, 37 USC.
58\ H00eth): (23 asvinance in investigation con-
<ilistion may be availoble. Section 004
€3} wous. anomneys foes sy be available. Seo
tion 000e-S(k), Jokmeow w Railway Eipress
Agercy, Ing., 331 TS, a1 460, 95 SCL at 1UHE
(43 procedures ate moee comples, Section
2000c-5; {5} e jiiry, Section 00540y Craft
v Merromedin, e, 722 F24 w1200 o 3 ()
o compersatory damages for bumibliation or

t
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Expresy Apency, Ine, 421 U5, ar 45, 95
S.Cu st 1720, Unlike Tithe Vi, Swction
1981 ondy provides a remedy for ermploy.
mgnt discrinvination where 89 employment
decision is racially motivated: it may not be
used in redress nexva! discrimingtion. Da.
Uraffenreid v Gemernl Motors, 555 Faa
480, 488 n. 2 {8th Cir. 18T,

In order W make gul 5 s under See
Vion 1881 perposelul or istestionz! diserimg.
nation rist be shown®  General Busy.
ing Contrustors dss'n v Pesnayploani,
458 1.8, 335, 388 o 8, 102 504 3341, 3145
0. §, 73 1.Ed.2d 835 (1982), /Y, Firefigar.
ers Local Unton No. 1785 » Stokts, 487
UE 581, 104 S.Cu 2578 €590 n, % 0
L.Ed.2d 488 (1984 Woshinglon v Dgwiy,
426 UB. 229, 24448, 96 8.Ct. 2040 2080
B2, 48 L.Bd3 587 (197), Evidenes of
adverse or disparate impaet slono fs net
suflicient under Section 1281 to show inten-
domal discrimination. General Building
Contraciors Assn v Pennsylvaniy, 58
LS at 0 8 102 5CL wt n. 8. Howsver,
when evidence of disparate impset i rome
bined with other circumstantial evidencs

eomotional distress, Muddrew w Anfezer. Beak,
fue, T28 PG RS, WY tEh Lir 984},

eqptitabile and legal rokied, inclOding cofspensa-
tovy and, in soroe cases, punitive Samuges may
be available. Joltmson v Raitwey Espress .
oy, dme, 427 UK. at 460, 9% 500 at 1720, The
procedural schome for filing a complaint bs fass
complicated sned the perind of Hmitstion is loxs
resdnictive,

13, Becituse the source of power for Section 1381
is the fouricecth amendmens, poood of intoo-
tionsl dacrimination is reguired s a5 sock a
shomwing s necessary 1w establish a vielation of
the equal protection slause. The Scprvgw
Cocert in Cereral Building Dontvaciors Ak »
Pennsylvanie, 458 LS. a 382-85, 162 S.Cx a
14547 poviewend the legislaive hisory of both
Section 1483 and he fourtenth smendment.
The Conrr norved shat the Civil Rigits A of
i, fromn which the operstive banguage of Sec-
thony 19RE evolved. was the “inisisl blueprinc of
the Fourieenth amesdeseny, and that the Es
foroement ATt of 1872 which was pasusd porst
ant 1o the foustcenth amendroent coning e
fanguage thay mew i Secrion 9NN
The Cours slatead that Section $983 and the Fosy-
trenth Amend re “Tegislacive sousins.” M4
w334, 102 S s 345 They consequently
rpguire the seoe type and standard of peood.

On the other bhand, under 43 USL, § 1981

— RV SR
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Tl s 029 F.Swspp. 423 (0. Mok 1958}

such nt departore {rom procedursi norms
or a hiswey of diseriminatory sctiony, s
cage of inmntional diseriminstion may be
mutde. Sae Village of Arfington Heighis
w Metropofitgn Housing Development
Corp., 429 US. 282, 784-68, 97 $.C¢ 555,
#id-65, 38 L.Ed 24 450 0977).

The principles of order and allocation of
pronf are the same under Bection 1981 as
thoy are for Tide V1 cinims of disparate
yeatment,  Kengatie o Bookey Pocking
6., 649 P84 5582, 554 Oth Cir. 1981 How-
oter, i is not necessary to address how the.
proof should be ordered in thin case be-
couse ihe plaindff did not present sulfh-
gient avidenve from which & jury conid
wave infurred o diseriminatory motive. Sew
Kiag 1. Univergity of Minnesota, 771 P24
224, 22879 el Oir.1985) (discharged ten
ured professor failed to make prima facie
cast under Section 1981 and the Court
notes that cthe Thstrizs Oeurt coul have
dieected o verdict for the defendants oy the
Seethon 1981 claim, had the csse been tried
before & inryh

lu the sight days of presestation of evic
demee by the plaintiff i her vageinchief,
aimost all of vhe frets nddeced which relat-
ed 10 race were those dealing with the

Policy ugn black women or single bluck
women {testimony Dr. Herdette McAdoo
and Kennath Goul™  And, the Court, for
the parpases of its reling upon the motiens
for directed venmiict, assumed that such im-
pact was relevant anmd materis] o o deter-
minstioa of the plaintiffs Seethon 1981
¢lain ** There was #vidence thet the plain-
uff is & single black weman, that the mem-
bership of the Girls {iad of Omazhs i
clndes many young black women; that
many of the mambers of the (Qmehs Girls
{Cluks are from honseholds hesded by a sin-
sle black worman: thet the neighborhood
sear the north ueit of the Omaha Gitds
£iub is inhabited by sigotficant numbers of
blacks; that the executive director of the

14 For a diseussion of the impacs of the phin.
Ml gatisties e infra m 45,

5 fmpact may be evidence of dikriminatory
fwive and stadistics elone may suffics o prose

Girls Ulub of Omaha, o murvied white wot-
an, was given a paid maternity leave in
1853 andZor 1984; that asother hiack wor
s, Pamely Simmons, was torminaled om
der this policy: mnd that in 1883 the uait
director of the north nnit of the Girls Club,
a ther single white weman, may have re-
signed her position three or four weeks
after becoming preguant, and now, after
being married, does velunteer and contraet.
consuiting work for the Girls Club. How
ever, the phaintiff failed to addues wvidence
that she was trented differently becouse of
her e, that racial animus exited on the
sare of the staff or any board member, that
the Ciub deviated from it nommal prove
dures, or that race was in anyway s factor
i the termingtion deciston, oy the decision
not in reseind the policy.

in fact, the evidenre estzblishes that the
plaintiff herself did oot believe at the time
she was terminated that she had been dis-
eriminated against becanse of race,  Mr.
Timothy Hutz, investigater for the NEQC,
estified that Ma. Chembers never allegwd,
durmmg the entire conrse of thy investga-
tion, that she bebeved that she had been
diseriminated againgt because zhe was
black. Mr. Butz testified that & was his

gefieral impact of the Negative Role' Model  normal ™ practice ™ to” inquire” as " why "4

compiainant feels that he of she has been
diserimdnated sgdinst and 1o apecifically o
auire as to whether race or nationel origin
was a facwor. Mr, Butz could mwt specific
enlly reeadl ihis guestioning of the plaimtiff
but indicated that hiy meutine was almost
cerwinfy foflowed in this case (lestimony
Timothy Butz), The plaindiff, with the sid
aof My Butz, fled complainta with the
NEOC (Exhibie P-51-1} and the EEDC (Ex-
hibit P-81.1A] which allcge diserimination
on the basis of sex snd marical states. My,
Buiy alse testified 1hat he wacovered Do
fsetn 0 his investigation which were, in his
view, congistent with recial discrimination.
He also stated that he bed the suthosity
and the obiigwtion under Nebrasks law o

imeat whees thore s & gross disparity fn the
woavment of workers. Ser Fuge v LS fmdies
trimz, 728 F.2¢8 10038, 1048 {Xth Cie 1983).
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smend @ oomplaint on his own i, while
investigating, he discovered fauis in sup
port of sdditions! diserimination. Neo
amendments were made. In addition, te
plaintiff estified that ghe believed Mz
Buiz was competent, knowledpeable and
did an “excelent” job in hiz investigation
and recommendations.

As indicated, the plaintifi did not produce
any evidente of intentiopal eacisl diserimi-
gatien, ©On the contravy, both the docie
megtary snd tesumonial evidence which
the plaintiff presented refules the exist-
ence of racial motives. The plaintiff of
tared the Artitles of Incorporation, a3
wmended 1975, which atate that the Girls
Lub's prrpose is 0 serve pirls without
regord to race, creed or nationsl origin
{Exhiliy P-19-1, para. 3} in addition, the
plaintiff offered the Affirmative Action
Plan for Girds Club of Omaha, adopad on
Oetober 28, 198], designed (1 “oorrect the
offects of past diycrimination.” (Exhibit
#3.73  The plaintifls chaim of diserimica-
tion i piso drematically divovedited by the
facs that the morth umit of the (irls Cleb
was purposefully locsted 1o better serve 3
primarily black popsiation ™ {testimeny
Marty Schukert. Exhibit P-328); and by
the fact that the phaintiff's position was
filled by a black ataff persan whe in tarn
was replaced by a new employce who was
adso black

The testimony alse shows that the staff,
and in particulay, Bobbie Kerrigesn-Rawley,
the Girls Club's white former unity director

th. Athough aciad composition of e Girk
Clul's work force cogdd Bz be toosiderad for
the ruling on the motion for b dirtcted verdict
Because # was aot put ig gvidtnce uoul the
defendants’ case, the Tourt notes thay the work
force ar the Girds Clob s appraxiruetely sinty-
five pereenl black Oemionany Mary Heng
Braun). There are alw numerous other doc.
wments acknowledging the Girls Club's goal of
eliminating discrimioation. These were put
into evidence by the plainsiff during the defend-
ants case. {See, e g, Uirls Club of Omaha 1979
Goals and Uhjectives, Goad 1, Bukiba P-7)

17, 32 USC § I19E%3E comds ax follows:
H 1wo or mere persons i sny Siave o Temmi
tory consping, or §¢ in disguise on the high-
way or an the pretnises of another, for the
purpose of depsiving, eiher directly pr indl

has continunusly suted with great sensitivie
ty for the problems of ¥ staff tembery
regurdiess of race. For asample, Mg, Kep
rigar-Bawley provided tonsiderable agp
port to Melanie Wells, 2 single black syt
member who had g child while working at
the Club. She laned Ms. Wells money,
drove her to work and to her babysitter,
and helped her with the care of her baby
{testimony Melanie Wells).,

There s absclutely wo evidence of zpy
specific instance thet a negative racial giy-
tude or comuent, from whick discoimine.
gor could be inferred, has ever been shoun
or expressed by Girls Club personael wr g
member of 43 bonrd of directors. Based
upon the evidence presented, it was simply
not possible for o jury to find rseial dis.
erimination. Acvoedingly, the law required
that the verdict be directed on the Section
1981 claim. See Washington v. Do, 498
U5 228, 86 8.Ct 2040, 48 LEG2d 597
{1978y, Aviington Heights v. Metropolitan
Houstng Carpuration. 420 UB, 252, &
8.0 558, 50 LEdnd 450 (1970

CONSPIRACY

The defendants i this case have been
charged with conspiracy under 42 USHL
§ 1985(3). This section has ita origin in the
Civil Rights Act of 1871 and was designed
0 provide for recovery against those who
conapire to deny a person equal protection
of the laws or equul privileges and impunk
des of the lsw.” The siziute hos been

oeesy, any porson or class of persoms of the
et protoction of the laws, or of equad privk
Jegrs and bmmmaities under the s, o for
the purpote of preveniing or hindering the
comatitkest suthorites of any Scate v Tarrite
¥ e giving or securing to all persons with-
i sech $ease or Territory the equal protection
of the Jaws: or if twa Or more persons Stk
spire W prevent by foree, imtirmidetion, o
threst, any cltizen who is lawfully entided 19
vete, from giviag his suppart gr advocacy in A
legal manaes, toward or in favar oF the ok
tion of sy Jewhelly qualifiad persos w0
ehesor for Presidont or Vice-Pregilent, o s
wmendier of Congress of the Unitod Sty o
o fpore any citizen b poyson o property o
seeount of such fuppor ar sdvoosty i ¥
wawe of conspiracy sat forth In diis secthon, §
e by wore persans engaged diertin do, OF

[
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construed w reach conspirscies involving
private parties, Oriffin » Breckenridge
3 1LS. BB, 104,91 S0 1790, 17988, 30
1. B4 24 388 (1971 However, the reach aof
the statute has been HLmited by the Be
preme Conrt. Jo eannoy be used to litigate
praneral tort claims in o federal forum. Id
at 161-02, 91 B.Ct. at 1797498, The limita-
tion makes the statote applicable only to
conspiracies that are motivated by a dislike
for 4 protected class of people. &d. Under
the Gryffin analysis there ure four ele-
ments that must be established in order 1o
prove 3 conspiracy: 1) thet the defend
antis} had an agreement with at least one
other person wund participsted or caused
something to be done iy furtherznce of the
apreement; {2] thay the ugreement was io
deprive the plaintif of a protected right;
3 that the defendani(s} were motivated by
a dislike ar hateful attitude toward & spe-
«ific class of people and that the plaintiff
was 3 member of that class; and (4} that
the conspivacy eaused deprivation or injury
o the plaimit, M a0 16884 31 50t ot
175885,

cause 1 be doge, any ac in funtheranes of the
objret of wucl oomspirany, wherchy another iy
injueed in Wis person o property, or deprived
of hearipg and sxercising any right or privic
lege of 2 citizen of the United States, the party
s irjured ny deprived may have ap action for

" the retovery of darmsges, oocasioned hy such
imjury Or deprivation, againsi any ono of
mare of the conspirators.

I

18, in Ledfffe race was ased to define the Sl
while Tromdomy of rove] was the right o be
provested. Nowe, The Scope of Section 198NN
singe Oriflin v Breckenridge +% GeooWashl.
Reov, 239 {1977y Commens, Private Donsgiracies
 Viplete OVl Righes, 90 Harel Rev. {921
19770

19, The plaioatff alteged a series of facts o up
pors of her Omaha World-Herald conspiracy
theory. The Court consideved, for purpwises of
mling on the modon for summary judinent,
the falfowing facoe

1. That Harold W. Andersen is the Fresidesy
of the Omabe World Heratd, and vhat &, Woed-
s Howr sud Fobhn B Gouschail aee cach »
Viee Pewsident of the Omaha Worlddloradd,

3. Thau Marian Andersen, she wife of Hursid
WL Ancderser, wat & mermber of the Bowrd of the
Cirls Clubr of Qmuia o the time of the plalatiils
wrevination, and that she fatee voted v ralfy

Secuion 1985 ia o remedial sintute; i
dees not confer any substantive rights.
Griffin v, Breckenridge, 408 UK. i B
181, 91 8.0 a8 YIEG-58 Grent American
Federal Suvings & Logn 4ss'n v Nowd
ay, 442 118, 368, 372, 99 B.OL 248, 834,
60 [.Ed.2g 957 (1979). The plaindff poust,
thevefore, sbege violation of an indepen
deny right that is protected nnder the stat-
ute. Griffin makes a distinction betwean
protected tlasses and protected rights.
Griffin v Breckenridge, 403 1.8, 102-D8,
a1 Bt 1981801, However, exauly
whish classes and nghts are protected is
net pltogether clesr.!

14} The facts adduced by the plaintiff
regarding the conspiracy chaim were in
tended to establish, at least clrenmstantial
lv, thay persons threughout she Cmahs
community sgreed to deprive the plntif!
of her cunstitutional righus, Upoen a mo-
tion for sbinmary judipment, the congpirasy
sllegstions with respect ts the Omshe
Warld Herald were cavefully considered
privr to trisl sod eejected by the Count
#iling 1B6LY  However, the Girle Club was

the "single parems negative refe mudeling” poli-

Fo

3 That Marian Anderses brought the preg
nangy polcy to the amention of Hacold Ander-
sen some time in sarky w med ) 9E2.

4. That on Junc Z&, 198 Carmen Goil-
schalk, wife of Omaha World-Heradd Viee Presi-
dent John Gottschalk, was wppointed by Gover-
nor Charles Thane 10 the Nebraska Fogual Op-
partunity Commission.

% That at no tigme did he Omohe World
Herald, Commissinmer Gonschalk or Marien
Andersen publichy dfsclowe the fey thar Tom-
misaioner Gotschalk was the wife of the Vice
Presiden: of the Onrafia World Herald nitactps-
F"‘; Fhat 3t no gme did the Omaba Workd
Herald or Mavian Andersen or Uomimisioner
Gewnehalk publicly disclose that Marian Apder-
sen was & member of the Boand of the Girds
Club of Omaha or thay Manan Andesen, Com-
missioner Ganschalk, Harold Andersen, John
Goutschalk and G. Woodsen Hous wiie person-
ally soquainted.

7. That on July 9, 1982, the NEOC made &
desermination 1has there was "ne reasoneble
tapse” 1o belicve thar the ydainiifl had been
giscrimingted against. and that such determing:
sion was sppealed 30 the Fedoral FEOC within
shirty davs thereafiern.

4. That on huly . 1981, the Girls Clud of
Omaha fired Pamolp Stumons, 3% Program -
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not digmissed from the conspiracy elain
and the ¢lain, therefore, remained an issue
for triak. The crux of the conspiracy issue,
the plaintiff contends, & that representa-
tives of the Girls Club agreed with ane or
more individudls or groups to validate a
policy designed to condemn all black single
mothers as imtnorsl (fourth amended com-
plaint, filing W, para. I1IL 6.)

The plaintiff attempted to prove thal the
Givls Club conspired with members of the
NEOU ip order to obtain a favorable deter-
mination, which the phintiff believes had
the effect of enhanving the eredibility of
the policy. ‘The plsintif! also attempted to
show that the Girds {lub engaged the 3id
of varipue non-parties, the City of Omaha,
Meire Ares Right to Life, and the Black
Ministerial Alllance, for the purposes of
{1} inthmidating the plainiiff; (D) drawing
out the proceedings so thst the plaintiff
would drop her charges; {3} covering up
the real intent fdiscriminatory} of the pofi-
sy, {4} prevesting the community agencies
from helping the plaintiff; and (5} engag-
ing i & massve public relations campaign
iz suppoert of the policy {fourth amended
complaint, filing 97, pura. 2558 counfer-
ence i chambers Januery 18, 18851

it would normally be np %o a fury
decide wheother 2 conspirsey existed, or 3
right was violated, or whether cluss-bazed
animus motivated the conspimey. How
ever, given the bepefit of sll reasomabis
inferences, the jury could not have found

rector. on the sols grounds of her single prege
nagt stats,  Misy Simmoans is o bisek female.

7. That on Navember 25 1983 thw XEOC
sent natice that the Simonons caxe would be
considered at its December 16, 198F, mening,

10. That Hazold W. Andersen broughy the
pregancy policy ta the ion of G, W
Howe some titne in early to mid-1982,

1. That G- Woodsan Howe ssigoesd & oo
potter o investigate the muiter angd Sugpestd
the subject matter of the policy 10 his ediborial
page editors ay a passible sditorial.

12. Thar on Devernber 3, 1982, tw Omahe
World-Herald newspaper published sn artiche
pertaining o the chalienges by plainiff st e
co-worker Pamnela Simumans af the Girls Club of
Omaha “negative role modeling™ policy.

11, That on December 10, 19482, the Ommha
Waorld-FHerald newspaper published an sdiiorial
supporting the Girls Clul's discharge of the
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from the evidence prasented that a5 agres.
ment existed between the Girla Club ang
any other proup or person which way de.
signed to deprive the plaintiff of 4 protest-
ed right. It is also questionable, as & mat
ter of law, whether 3 protacted right has
been alleged which is cognizably ynder Sue.
tion 1985(3). A discussion of gach elwment
follows:

1 Agreement

The threshold requirement for a Section
1985{3) cause of actioh i some proof of
cencerted action or agreement between twy
or more persons.  (Friffin v. Breckenridge,
408 USB, ar 102, 81 540 at 1758 The
plaintifl theorized that the defendanta’ an
tions were part of botl: an intreorporate
conspiraey &nd a conspimey with vutaide
individuals and organizations,

£51 At the oulset, the Court finds thay
ap intre-corpothle conspirscy did nob exist
within the Girls Club. The geners! ryle
with respect 10 inlra-torpamie sonspirncies
i that u corporntion cannot conspire with
e, See Fung After v Uinited Stutes,
766 ¥4 347, 854 (5th Cir 0S5 fudiwm
trital councilh (Ooss v GCeneral Moton
Corg, T8 F.24 1152 1156 @ Ciraosy,
cert, denind, 456 LIS 980, 108 5.0 2284,
80 L.F4 24 BaG (1084} {verporations Baber
v, Stuert Broadeosting, 55 Fid 181, 188
{8tk Cir 1574% see gise Appiivabiliiy of 3
DROCS § 19858, Providing Remedy to
One fofured by Conspivacy 1o Deprive

plaintil and Der coworker and the sugative

ol snodeting” peding.

ta, Fhat Macian Andersen and Oocnmission
er Gotschath did o kacw that the news siory
and ediinckal wers being plained ontil they
e pablishind by the newspaper,

15, Thas Harvid Andersen was not specifical-
Fy aware of the sews sory o the wditorind o
their vontents seitil b oead Ehern in 1he nevwaps-
par on the day of publication,

The foregoing assertions comprise M of the
facts that, were vonceivably material fo e
plainkifl's sliegations. ‘Whether o belicves o0
disbelioves afl or any part of hem, they soepdy
do sot essablish, directly or by Inferencs, any
genving issue of material fact which suppoets
the existenwe of A congpirmy inuuilvh;a :z

¢ its cmployees.  Accordiagly, ¢
mah?m;r‘l‘dﬂ:mld ant associnted defendan

were dismissed, .
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Him of Civit Bighia, To Activity of Single
Corporation ar & Coneerted Activity oF
My Hvectors, Employees, Agents, and the
Like, 52 ALR.Ped. 166 (1981% of, Srent
Amprivan Federal Savings & Loan Ass'z
r. Nowoiny, 442, US. 368 372 o 11, 99
506 2345, 234% n 11, 80 L.Ed24 957
(1979). The theory 15 that if the challanged
aet{sh are the ars) of a single entity, the
fact that twt or moee agents participated is
of no consequince, See Weaver v Gross,
605 F.Bugp. 210, 204-15 (D.1.C.1985) ire
jeets theory that continuing violations by
single corporation may provide basis for
conspiracy).

The Iaw, however, is not without excepr
tion, Whoee individual defendanis are
named and those mdividuals acted outside
the scope of their employment or for per-
sonal reasons, then an intracorporste con-
spireey may be aclionable under Section
19833, Cross, 721 F.2d 2t 1156 See
Hodgin v, Jefferson, 447 F.Supp. 804, 507
{5 M4.1975) (unputherized acta in Turther-
snee of & conspiracy may state 3 clam
ander Bection 188531 Rackin v [uiver
sty of Penusyfvania, 386 F.Supp.- 9L
W6s {E.D.Pa 1874} {tenured members of
English depariment deprived plainuiff of
epporiunily 1o teach certain courses, estab

. The cvidence preserged pomardy focused o0
the NEOK and Metro Right (o Life Committoe.
The plaintlf called Many Shuken, City Flan
aing Direcior, in order 10 prover {1} thas he was
2 memrber of the Board of Directyrs of the Girls
ity and {2} shar he caused City rules and
prcedures 1o be violated in prder for the Gith
Chib o obisin grant moaey for » new gy
foor. Mo evidence of brregularity was emals
fished. In fat the witnew demonsraied that
normal procedures werr followed with respest
o the gram application, The plain:if did aot
pursoe this corrwe further,

As i the Black Miciserind Allisnde oo ovic
dence way put forward rogardicg any invoives
ment in 3 contpirmey Mihough, thars was ovl
dence thar the Aliance was conucted by & e
resentative of the Girls Club for the purpose of
permitting the Girls Chub o explain rule 11

Zi. The plaindff esablished the fullowing facts
at wial so suppoet biev charge that dw plainnff's
due procesy was vickated: {17 the glaingilf went
t the NEOC oo the advice of a lawyer: (L)
Titnothy Butz. an NEDG invextigasar, helped the
plaingff file a charge: (5} Mr, Buiz (nvestignied

.

ljehed unprecedented requiremenis for ten-
ure, denied plaintiff temure and discharged
hery; Coley » 3 & M Mars Inc, 461
F.3upp. 1073, 1076 {M.D Gu. 1978} {conting
jog hamassment by individoal defondantsh
The sctions of Girds Club staff members
and Girls Club board members divigually
named in this suit just do not £t within the
exeeptions. There is simply no evidenece of
individual acts of animus or harmssment.

With respect t0 agreements by the Girls
Club with individuals or organizations out-
side of the group. the plaintiff points to the
NEOC, the Black Ministerial Alliance, the
City of Omaha, and the Metro Right to Life
Committee. ™

The plaintiff alleges that NEOC agreed
with the Givis Club to find against the
plaintiff on her diserimination charge in
order 1 over up the discriminatory motive
of the Girls Club and 12 eshance the craedi-
bility of the policy. While n Bloom, 621
F24 276, 281 (8th Cir), ceri, denied, 449
.5, 985, 101 8.0 533, 66 L.Ed2d 992
(LS80 foonspiraey with an immune defend.
ant s copmizable)  Specifically, the phine
i alleges that the NEOC violated the
plaintiffs right to due proouss when i eme
ployed ynfalr provedurey in seriving a3 #s
decizion™

the plaintiff's olpin and thar g daim vy
frirly investigeed mecording 0 the slaindfh (&
Hr. Bt sent a deater 1o the slaineif informing
her thut the inforsmation from the investigation
saonaicd b forwarded o the NEOC for » determbs
naies and that she wanld be notifled of thelr
ducksion (Badiibiy P-J275 453 Mr. Buw inforoed
the Girds Club suorney, Mr, Bogee, s he wes
feaning in favar of the plaboiiffs {6) 3. Bogpie
frwmived of My, Puts i thore were rules regard-
ing & prrsy's right 1o be prosend at o heating wadd
W, Bk rold Biay that it was dhe existing poliy
of the NEOC o noify » toquestiog person of the
bearing date {Mr, e suned there was no Wil
ten policy on. soties.  NEOU Babes and Raguls
iy Bxhibis P37k {73 Mr, Bogie requesicd
meNdne: {8F Mr, Buts jotied » “spoed acie” 1o the
Comemissing Secretary, Thelma Riggs, seyoes-
ing thay Mr. Bogor be nerified of te hesring
date; (%) Mr. Bomun was notifiad; (103 the pisin-
i informed the NEOC oo spprsimnigly June
22, 1982, thae she bad » change of mddross; she
did nor specificably request notier of the beanng
dage; £113 My, Bogue, Ms. HengBravn and Mr.
Rarbee attended the bearing, asked to be herrd
and were heard; €02} the plaindff was not in-
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{6.71 This Court does not need 10 pass
upon the constitutinnality of the procedures
employed by the NBOC, because, even ag
suming 28 of the plaintffs facts to be true
and assuming that o due process violatisn
did oocur, the plaintff faifed to produce
wven a shred of evidence from which 2 jury
could infer thar such a viokhition was part
of u plan to deprve the plaintiff of her
rights. Even it the NEQC proeedure was
lacking, there i no evidence whatever thay,
it was motivated by discriminatory design.
bunn v Gazzola, 216 F.23¢ 799, 711 (st
Cir. 1854} 1failure to give notive to woman
plaintlf charged with child meglect duowrs
ROl provide a basis for 2 Sextion 1985(0%
enane of agtion) ®

The only purporied loks between the
Girls Club and the NEGC are Carmen Gott-
sehalk and Marian Andersen who are ac-
ueainted with each other through their re
spective husbands. Mrs, Andersen testi-
fied that she did aot know that Mrs, Gott-
schalk was & member of the NEOL until
after this case wus filed i early 1983,
Mrs. Gotteehalk testified thet she did nov
koow Mrs. Andersen was on the board of
the Girls Club at the Ltime she was appoint-
ot to the NEQU, Mrs. Gottuchalk testified
shat she did not kevw anyone who ap-
penred on hehsif of the Girls Club st the
hearing; and that she did not spesk &
apyone aboul this matter, including hoer
spouse, before or after the July § bearing.
Assuming, srguendo, that & jury were io
disbelieve sl of the evidence prosented by
the pleintff with regard to Ms. Andersen,
Commissioner Cottachalk and their knowl-

formed of dhe hearing date and disk ot anend:
{13} v, B did make 3 recommendation of
“reasonable cause” {147 the NEOC found me
“reavonable cmuser {153 the NEOC had pever
before turmed dows & Shae recomimendation of
“reasonable cause;” xned (16) the Feders? EEOC
Iater found “reaspnable fiuse® for discriming
tion on the besis of sex and mardial stains.

My, Buiz made s rocommendation thas the
NEOU Bwd roascoable cause o beliese the
plainalf hud beon discriminsted sgeing on the
biasis of sex gnd marital sixtos {Exhibit P47}
in the issoed by Mr. Buez he made o
Tinding that rale 11 was et formally in place at
the rime the plangl wes Soedo A1 Lia) he
tegsifiod that he badisved that finding ro be in
terae B the common practice of the Cirds Slub
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edge of or communicstions with each other
there st s ne evidense in tha mré
whith supports the phaintiff's burden of
proo! thut b tonspiracy was farmed. Thoms
& no evidence thas any sther Commisgone,
knew anyone from the Girls Clab, or thg
there was any sentact between any re
sentative of the Girls Club and the NEOG,
tther than as Mr. Dutz testfied {see foor
note 241

The faflore of proof on this cruvial evi
dentizey poine precluded any inferenon by u
jury that an sgreement between the NROG
and the Girls Club eonid have existed. The
Court revognizes that it 3 nol necesspry
that an agreement be express and ot it
muy be inferred from cireumstantial evic
detve. However, i i3 simply st veswon.
able to allow 3 jury to speoulate thal bwo
wamen, scquninted through sphusal besie
ness asgivity, say have been conduits

- threugh which an unlawful conspirary

flowed. The plaintiff hud the duty
present facts, not bare silegutions.

{8} The plaintiff also claims that the
“tentaclesn” of the conspirary veached vast
ous affinity’” groups in the commmnity
and that these groups also agreed with the
Girls Club 15 endorse the policy as part of
the alleged cover up. dny evidence of an
agreement between the defondent Girls
Chub snd 2 non-party would alse have been
sulficient {o create a question for the jury.
However, thers was pe sweh  evidenes
presented. The evidence shows that the
vige chaimman of the Metre Right to Life
Committee, Pecer Baiallon, was contaeted,

wias to permit the directar 1 implement policies

which were laler ratfied. He was nok asked
whether B recommendation would have besh

Jifforery W he had believed e pulicy to hawe’

bevn in offert 2 the Ume of teryinacion,

Mr, Bz aiso testified that the RO determmi
natkon wins based wholly upon his report (which
contained his befief thar the policy was ot in
effecty.

2 Section 19B5(Y) doex pot eminace a cause of
action for due process siolation. fhaks v, Ciry of
Fuirhupe, 515 F.Supp. HI0$, 1045 (5.D.AL.J98IL
Wkie « Aefoner, 318 FSupe. 520, 543 (5. Wi
Wy Whittington v Johnson, 20t F 3 #34, 311
51k Cir) rert, denind, 346 UK. 86T, D6 L0
O3, 4B LEQ 3¥ fih

2 ¢
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somerime after the MEOU hearing, by 2
Lourd member of Girls Club o see if the
Giets Clab could have an opportunity io
respond 10 comments mads within the com-
munity about the policy and to present s
pasitlon with respect to the paliey. The
request was honored, the Girls Clab’s pesic
gon was presented, and the Metro Right o
Life Commitize was sutisfisd with the ax.
planation {testimony Peter €. Bataion).
No further setion was token ™

Regardiens of whether the Metro Right
v Life lommittee agreed or disagreed
wik the poliey, avd regardiess of whether
the Commitlee undersinod or misunder
stood how the poliey was applied, there s
shzotutely ne evidence that the Committee
sgrawd with the Girls Clab to deprive black
wamen dr aingle black women or the plain-
tiff, in particulse, of any rights whatsoever,
And an endorsement of the Girls Club poli-
cv. if any, by the Meuw Ares Right 1o Life
Committes, fails to provide even the weuk-
e8! circomstantial gvidence of ap agree
meat o violate the phaintifs nghts or o
cover up discrimination.

The plaintiff points toward two other at
tions to bultress her claim of conspirpey.
First, she srgues that rule 1 was mn
effective at the time she was fired, and
that after she was fired, the board of di
rectars officially adepted the poliey w cov-
er up the Girls Chib's discriminatory ac
ttms. Second, the plaintiff points to evi
dence which shows that after the July 8,
1382, WEOC hearing, the Girls Clab had
approximately tweniy-four internal mewt
ings, i.e., board of directors and staff gath-
erings, where the polity was dizcussed.
These acts, even i shown 10 b ovidence of

2. The plaingff afleges thar applicstinn of the
policy wis misreprosented 1o the Comsmitter by
merribrers of tve Girls Clob: dust hased wpon the
misrepraseaiation the Committes endomed the
policys amd, that as 2 resul of the endorsement
decition, the Commitier Jid sot fnancially con-
tibute io the plaintif's lewiat. Mr. Batillon
ndicmed that even i be had supporied the
phaintiff's position, the Comuniive had no men-
#¥ avaitable for such puarpese.

¥ Paragraph 31 of 1he fowrth amended vom.
praint (Eiding 97, pars. 41} siates:

2 conspiracy, are only refevant to the intrs
sorporate theory which the Court has gb
ready determined could not exiet as 3 mat-
ter of law in this cage since o individual
nets of malfeasance were slleged or extab.
lished. Therefore, a disenssion of these
allegations aond theories 5 not peressary
with respert W the conspiracy daim [we
Title Vif findings of fact, fufra i

2 Depriration of 6 Prolected Right

in order lo fully and fnivly examine the
plaintiff’s claims, the Conrt assumed, for
the purposes of the defendants’ motions o
dismiss made xt the close of pliaintiffs
epsedn-chief, that plaintiff could, arguende,
establish that an cis agreement or under
standing wus reached. Eves then, phiin-
tff’s clzim faily.

As stated earlier, Sectivns 1985(3) does
wot tonfer sny wubstantve dghts. It is
merely 3 statutory channgl theough which
& plaintiff may vindicate alleged vislslions
or deprivotions of constitutional rights.
Gobla v. Crestwwed School Districs, 0%
F.Supp. 972, 918 M. D P2 1985} In order
for a plaintiff o entablish o olain Tor relief
under Bection 10E5(3), there must be proof
thut seme cogoizable, federally protected,
predicate vight has been vishted, Grifffa
v Breckenrvidge, 403 US. at 10304, ¥
S.Ct. at U989,

Giving the plaintiff the benefit of the
most liberal interpestation of her claims,
the Court constroes the fourth srmended
oomplaint {filing 975 as alleping & vivistion
ot equal proteetion or privileges and k-
nities #% & result of discrimination na the
hasin of rece, privacy and gender® The

Thet the acrs of the offivisls of the Omaha
Giris Thob in v wish the £ i 3
of the Nebrasks Equal Opportunity Commis-
s and it exenstive disecior Lawreoee
Myers constitutesd 3 conspirary o viokate the
iyl vighis of the plaimiffy protecred by the
150, $thy 13th, amendmers and 43 {SC 1981
sk were 12ken 10 deprive the plaintfis of
aippart, ewmployeent, reinsunement. health
insurarsce wad other bencfits and thay by
adopting ta setrsy & postare thar single math,
ers parvculariy the black simgle mothers in
the community sorved by the Db are Tim-
moral per ac” and subjecy to immediate dis-
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Court assumes that the basis of the gender
or sex-based claim is that the plaintiff be-
Heves that sho way treated differently than
males because of her sex.  And, because
the plaintiff has slluded fo, but never
briefed nor argued, o theory of “privaey,”
the Court will agsume that by pleading
vielationy of the frer, ninth and fourteenth
amendments thar she intended to ensom-
pass 2 “right to privacy’ violation. See,
eg.. Eisenstad! v Baird, 305 U5, 438, 92
S.Ct. 1084, 31 L.5d.2d 349 {1972 Roe v
Wade, 410 U& 113, 53 5.C. 703, 35
L.Ed.2d 147 (1973).

Lower courts have continued to struggle

ta determine which vights are protected
under the statute™ The Supreme Court in
Griffin saggested that the propsr ap
proseh in determining the scope of Sactien
I0EHE) i to examine, independemtly, the
rights sud rlsases which the statute pro-

tects. Criffin v Breckenridge, 463 135, a0

02, 106, 41 5.01 sy 1798, 130001, This
will be done.

a  Race

{81 For purposes of redressing consplh
ratorial discriminstion based upon ruce, 42
US.C. ¢ 1981 may serve as the substmntive
basis for s cavee of action wnder Seetion
13883y,  Thompeon 1n  Iniernationsi
Asz'n of Mackinists and Aerogpace Work-
ers, BBO F.Bupp. 662, 667-68 {D.D.C.1884)
HBowsver, the phaintiff was not able 1o es-
tabdish sufficient evidence 1o ¢reate 2 jury

chunrgs when their single parenthood Becnrey
vigibly percgivable through the gesiativn of
the infant or fotus in the mathers abdoroen
and (hat waid geatation is a negaiive roke mod-
el for the girks served by the Club.

e,

I8, Ses, wp, Griffin v, Breckenvidge, 433 U8, w0
105, %1 SO0 Ay 1800 (right 10 wrevell, Maumy v
Wilsow, 512 F.24 833, B38-39 £k Q1975 et
demind, +3% 2.8, 938, 94 SCh 1436, 47 LEd.2
J6% (1976} frighe 1o voue in eribal slestionsk
Aotion w. Gunwor, 453 F38 1227 (b e t9rsy
Eright of religions freedomy: Goble v Crestwod
Sehoud Dse, 50% FSupp. 972, 978 (0P 9853
{right 3o sgual protection—Ereedam frany seaad
Barassment} Note The Scope of Secrion 198301
Siner Griffin v Breckenrdpe, 45 CeoWashl.
Reew. 23% (19170

question under Section 1981, Therefors,
the evidencs is nel sufficient to provide the
subsiantive basis for Section 19859 Ppre
poses.

& Ser

f131 I order to address the plainuffy
cleiny of conspirney 1o discriminate e the
basis of sex, B aust first be determine
whether such a eliim is legally cognizgble
under Section 19853). In Great dmevican
Federal Savings & Loan Ass'n » Novep.
ny, the Supreme Court held that employ.
ment discrimination claims which sre sover
ed by the statutory scheme of Title Vi
eannot b asserted throngh a Section
188509) clakn, 442 US, a3t 378, The plain.
1"y sex-based clalm appears (o address gn
aiegediy uniswlil employment prattioe
covered by Title VI (pregnaney) ang Ne
voing, therefore, bars the Section 1BEND

* ses-based o,

¢ Privacy

I is the allagations involving the right to
privacy that are more problematic. At the
erus of the privacy argument i3 s belief
held by the plaintiff that rule 13 i, &
reality, a morality standard Intended 1o dis
evimsinate against black females, {fourth
srended complaint, filing 97, par. W%
The plaintifl alsc argues thay the poliey
was designed to promote sbortion by make
ing aborsion 4 cendition of smployment™

%, The platndff argoes that abordon s oo &
viable choire For Black women because of ol
rural paklorns (estimony Dr. MoAdood. O
MoAdon, the plaintiff's expert witness
10y S1atisties on this. poien and Hose supplivd by
My. Kenneth Goc, employver of the Buresu of
Viral Siatistics of Douglas County. soem o indl-
eatn that such iy not (e case,  Mr. Kenneth God
stotpd that the abortion rate amony Yacks in
Nebraska in 1978 was six of the v
sbortions performad in Nebraska, while the e
for whites was ainetyawo peroost of ihe ol
shartions.  Since only agpronimaely e por
suod tw fact of which iy Court subes fudicid
nottee} of the Sty poglaion b black, the
shorgion tate for Blacks even copsidediag B
higher ferluy rate during child besring yarrs
apperrs 10 be 2t leaxt ag bigh aa thay for whilts

%1, in support of this claim she phaimiff potets
ok that 2 Girls Clab walf mernber, Joy Lowth

b

T oatute.
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and, because a man ¢an more easily con-
cont his involvement in an untmarried preg-
saney, he is not subjected to similur treat-
pwni.  In Norstuy no substamive rights
pasides Title VI were alleged as the hasis
of Section MBI The Court found b
panetessary fo congider “whather n phin
1iff would Bove & caume of actien under
§ 19853} where the defendant wis not sub-
jeet to suit under Title ¥l or » romparable
Greal Amerivan Federal S
ings & Loan dss'n v Novotay, 442 .8, at
30 n 6, 99 5.Ct. at 2348 n & FPollowing
Novetny it has been held that Seetion
M3M3) does provide 8 cauge of aetion
where Title VI has not been pled. See,
g Skadeguard v Farrell 578 FSupp.
g, 1298 N84 (sexus] harass-
memd In so helding the Cournt pointed out
that the righs whivh the plaintiff sought
protect was *independem’ of those provid
of I THis V" snd existed before the
passage of Tite Vil A a1 1238

The right of privacy would appedr 1o he
“imdependent” of any rights protected by
Titke ¥IL¥ The Oourt hus dbeen unsble o
find any case wherein the right of privacy
has formed the substantive basis of a See-
tion 19850 conspiray.™  And, although
privecy may well provide a claim, it is not
necessary for the Lourt to resobve the issue

bad aa aboriion and kept ber job, Ms. Lowis i
biackd. The sty of M. Lowis shows that
che wild Bobbie KevrganBawley. her supervis
sor aod Friend, diat she was pregnant and going
w bave an aberdon so that she could play
Sankeihall, thae M. XerdganRuocley srepuous-
i coumseled M, Lewis againg ihe abosiion,
that M Lewis bad 1he abooion 2neway wery
shortly afier the conversaiom.

Ms. HengPreavn temified that she was oot
Avare thas Jav Lewis was pregnant or thay she
was going to have an abartion until M. Lowis
was rither at the doctoc’s office or had already
had the abordon, and thas the abartion was oot
= vondition for keeping 1he job,

8. Whether the right of privacy has beew bedd ta
sacompass protection for 2 single person’s cight
B bear children 15 unresolved.  Sapder v, Kur-
rers, I67 P24 489, 457 (&b Cir 1985 Isexun)
cepdury suteide of marriage Is sex "hasic une
tupstivned wuronal right” ne iy gt

wered by privacyl

B, i rewerage of the fundameniad right doc
Irime swpewds 1o sibgle persons, wwh 4 dght
wonthd most sssuredhy come within the gambis

LT Gy e

here because the plaintiff has failed w
adduce any evidence which creates a jury
question under the chird prong of the Grif
Jin test requiving class-bosed animus.

2 Llass Busewd Pnvidicusty Dissrimine
tory Awnimky

In sddition W establishing that the de-
fendants entered buo 4o agreement to do
prive the plaintf! of protected rights, the
plainkiff was reguired to present some evk
denee thas the defendants were motivated
because the plaintiff was 4 member of n
elass that the defendants disliked or hated.
Griffin v Breckenridge, 403 US, a1 102,
81 8.0t at 1198 Shortbull v Looking
Elk, 507 FSupp. 811, 921 {5.D.1981), aff'd,

TT F.2¢ 645 i8th Cirl, cert denied, 433
I8 807, M8 8401 211, 76 LEADd 168
{1887, Thers #fre two prongs asseciated
with this element of the Sriffin fest
Fient, Griffiny anpusge requives that the
plakntiff be & member of, or associated with
& protected cluss. Griffin v Brecken-
ridge, 403 U.8. at 102-03, 91 §.CL at 1798~
99, Second, thare i3 & requirement thai
there be # "“mens rea” present, i.e., that the
fUnSPirators have o particular hatred of the
prowcted group, Shoribull » Looking

of peorsction sforded by Semiion 1985(7). Ser
Melaltan v, Mississippt Power & Light Ca, 598
Fod 919, 9% (4h Cir 19771 {porsons asverting
fundsmental rights are 3 cognizable “class” un-
der Secritn 19BN Assuming such pensse.
von woult b svaileble the gquestion will ro
wining whather the right of peivary Is prossered
from purcly prwste sction, Carpheman v, Kor
wines Corg, 456 FSupp, T30, T3 n. § (EDPa
1978).  There it a sphit among the clrowils o
thiy isswe, The Eighh Ciecuic hekd in Aegion v,
annor, 450 F.2d 1227 (8th Cinra78) dhay redie
givus righis secured by the First gmendment and
protecied by the fourteenth amendmern ace pro.
texted from privaie as well 2s state conduct. Ad
# 1232-35. However, gncr that ruling the
Supresne Court has indicated, without niding on
the santer divectly, tha without soume s a0
Hon, Section 1FE5{3) does mod creaty & owse of
wuion Ior “privaie siolatfoms™ of the fra or
fourtennth amendmems.  Hrited Brotherhood of
Cirpeneers & Joiners v, Scon. 463 118, 828, 834
g& 103 S0 33132, 335284 PP LBAE B
83
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Eik, 807 ¥ Bupp. st 921, quating. Harvison
v. Brooks, 5189 F2d 1358 fist Cin975).

111} Net surprisingly both women apd
blscks sre copnizable tlusses under Grif
Jin. Life Imsuranee Op of North America
o Reichard?l, 581 P28 4%, 505 (8th Cir.
L1870} tounspiraty sgafnst a class defined by
sgxh Lriffin v Breckenvidge, 108 1LE. 88,
g1 5.Cu 1780, 28 1.Ed.2d 280 {conspivscy
agaimst clask defined by raced. The plain
¢ff in this ense i dofined by both raee and
sex, slone or in combination,  Jofferies v
Hurris County Community Acifon Ass'n,
616 Foad 1025, 1032-34 (5th £ir 1980) (class
defined a8 black woment. The olass or
clasges of which the plain®i? is & member
are ciesrly within the protection of the
Blatute,

[32) 1t i= the "mvidiously discriminatg.
ry animus” reguirement of the Griffin st
where the plaintiff hag failed. Evidenes of
sdverse impact, ¥ any, simply does nnt
fulfill the mens rea requirement fecessary
to show irratinna! or invidious class dis.
¢rimination.  See Shortbull v Looking
Bk, 307 F.Supp. ot 821% The fact that
this enforeement of the poliny, inltially or
nsey, may have slready jmpasted or per
hape will impact womesn, blacks, hisek
women or sigle binek women, more hesvi.
Iy i irrelevant, There is no evidence of an
agreement, o understianding, or intest, 1o
invidiousty disurintionte against any sueh
group.

4 Injury or Deprivalion

The final element for which the plaintift
was raqubred to produce evidence is thas
the alleged actls} n furtherance of the vop.
gpirstorial agreement csused her injury or
deprivation. Griffin v Breckenridge, 483
LA, at 103, 51 5.0 ot 179889, Unlike s
eriminal conspirsey the gravamesn of & civil
congpiracy 8 resulting damsge Nafle n
Oyster, 280 1.8, 185, 183, 33 8.0 1043,
1048, 57 L.EJ. 1439 (1918 The plaimifs
claims that she lost her job, incurred medi

3R. “The requiremens 1har the discricnination be
‘thase basad’ is not saiisfiod by wn allegmion thar
thers was A conspiracy which affected the imter-
ants of A class of persans shvibarly sivgied with
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¢al costs, and suffered amotioos? distresy,
Becagse the Court hes concluded: (D) ne
sgreament existed; {8 there M3y have
been no cognizable right: and () ne wlass
baged animus was present, it k% not neves.
ey to examing the causal relationship be.
tween the alleged 2¢8 and the alleged
harm.

COMMON LAW CORSPIRACY

£131 The plaintiff failed to astablish s
ficlant facts to defeat the defendants’ me
tior for & directed vesdict on the insue of
eommpn law conspiracy. The elements
which must be groven for common hiw
canspiracy essentially mirror the reguire.
ment of 42 H.8.C § 198508, with the ex.
seption that there need not be » shtwing of
racial solmus.  Dizen v Resowcifistion,
fne, 208 Meb, 48, 291 N.W.2<¢ 230, o33

. (1880},

{Coneiuzion

I retrospect the foregoing analysis may
geem overly dotailed and unnecessarily za-
alytiesl.  However, the Court is very ming.
ful that jury isanes should be preserved for
jury considevative.  In fact, the admonition
of the Court of Appeals to reserve ruling
on isswes of sufficiency of svidence undl
after g jury verdict la usually followed by
this Court. Therefore, the sustaining of &
metion 1o dismiss vpon completion of the
phintifx vose-inrchief happens only efter
carefui consideration of the evidence sd-
duced. Nonetheless, this is a case in which
such actiolh was proper, .

The plaintiff has sought, through & sen
s of jodymentsl alegations and soncluse
ry affidavits aad statements, (o spin s web
of decait, diserimination and sonspiracy it

velvinyg duens, even hindreds, of fodividy

ald arud organizations in the Gmaha conyng
Bity. At some point, Hiusory conclusions
#ud unsupported suspicions wust give way
W feer. Mere eontentiony which sre

roe plairubdts .. Shordudl v Looking £, ST

ESupp. I, gwoting Harrison o Hrooks $H
F.2d 1350 (1t Qi i%75L
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Clim ax b2 FSupp 92% (TiNoh, 15063

passed ¢ff 23 entablished faet must be held
up o oritien] analysis. (Rherwise, our sys-
o of pustive becomes a wehlicls for slan
der, intimidation, and chameteér aggsassina
i, s

Every law soil must be a wemrch for
eruth,  Here the truth is that plaindlfl,
piven the shanee, Failed to connect slightly
related factz with anything relevant to the
veal Issnes of the case. Thersfere, the
digmistal in and was correct

TITLE Vi

The Title VII claims were not dismissed
st the conclusion of the plaintiff's evidence.
Tuey were the subjeet matter of evidence
frean the deferdants and rebuttsl pvidence
from the pleintifl.  Aecordingly, the Tount
hegins, atew, 9o analysis of the faew and
law as they may be apphcabis to the Title
VII isgues,

31, The Pregnancy Diserinsinmion ke, 42 USLL
§ H00c(X), infra note 33 ey disirimination
on the basis of pregnancy the same aa diwrimb
wation oo the basis of sex.

32, The plabatiff checked the spaces provided on
the NEOC formy steging discrimination on the
basis of merisal satus snd sex. The EROE form
does not provide g shlegations of diserimina.
tinn based upoa marial stuivs,  She, therefore,
anly silegsd sex discrimination o6 the EEOC
forrp.  The plaintiff indicaied o both come
phatnts thar she believed the partcubars of the
direrimsinmion w be

oy preguant femate who is pomwrriad. {
was cmployed by the Brspondent sy the A
and Crafts Cnordinetor from L7800 uwmil
rt5/8L

On Feb. B, 1987 {approximale date} § in-
{rrmed my supervisor that | waa pregnant
Om Feb. 23, 1532, 1 was given % bettor stating
thiat I was sermindted because | was peognant
and

T teticve that wy termination was ilngat dis-

criminadion based on my Sex {Frogaam Fe-
mabe] Decwuse:

1. The Respondery did nor have a policy
on upwed mpthers pricr o my informing
them that 1 was pregnant:

2. My pregnancy $id oo lerfore with my

abulity 1o perform my job,

3. 1 was performing sy jobi in wn wdeguate
TmRaner,

For the abaowe « E allege disevim
Sen (Pregaaey Feanale) under Titke Vil of the
Cival Righis Acz of 1964, as amended.

ey

This action presents 3 novel question:
whether 2 privele servige organizalons,
which by all seopunts s dedicated s heip-
ing young pivks reach their fullest poten
tin), may, withaut being guilty of diserimb
nstion under the law, fire unmareied wome
en who become pregnant? The uitimate
issue in this case is whether the rule per-
mittiig U termination of single enployees
whe become pregnant, or cause & preghin
ey, unlawfully diserimingtes against the
phaintiff, individnatly, or hse an unlawfully
diseriminatory bnpadct upon % class of wom-
a3 or black women, of which the plainiiff is
& metber M

BOGPE OF THE CLAIM

114] The sharges which were originally
filed by the plaintiff with the NEOD and
EERT alleged diserimination oo the basia
of sex and marital states (Bxhibia P-61-1
wod P-61-14372 The charges were investi-
gated ns sex and mavital statns violations ®

The Cout recogmizes that  discriminstion
haged upon rossital satiss is ool specifioaily
addressed within the lanpuage of Tite VL
However, berpuse Fisie VIE does not specifically
prahibit discrimanation based wpon mantal wa-
tus, Courts have constoved msrital restricrions
as vottiing within the coverage of Thle VI Ses

tds Sproghs v Hnited Airiings, e, 604 F2d
P19 (7 Cpr } cert demind, 404 8.5 991 2
SN, 538, 30 LA 2d 543 11071) {na snarriage
rule for mewardesses invald wader 42 QSL
§ 200000 Mai{1] ) Sex Discrimination—Msritel
Stares 34 ALR.Ped. 943 {1977} See NebrRev.
Stat § 481104 {Heissue 1984} which makes K
un pnfawful complovesent proctice 1o disonims-
nate om the basis of sarital status.

3%, Tuin VH probibits discrimination on the ba
gis of sex and pregnancy,

I shall be an ondawhl employeens praetics
for an eonpdenaey e
tES 4 fal or refuse w hire or to diwgharge
any dividoal, or otheeaise io discriminate
againg any individual wish respea 1o bis
rompeTsation, ey, espditions, or privilogxs
of smployment, becatse of soch Individuals
e, ootor, religion, sex, oc oxtions] deigin

o
£33 to linvit, segregate, or classify his conpivy-
res OF applicants for emnployment 15 kny wiky
which wearld deprive or tend 1o deprive sy
individual of csployment opportsnities o0
otherwise adwersely affect his stzfas as an
amployee, because of soch individuals race,
solor, religion, sex, oF pavonsl eigin

#2 .84 § 2000e-Xa).
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The plaintitf now seeks to attagk the nule
on the basis of race and gender discriming
tion. The aw permits the scope of the
lawsnit to exeeed the geope of (he charges
whers the kind of discrimination which is
alleged o the lawsuit is related to. or grow-
ing out of, the sifegations made during the
pendency of the case before the Ubivimis-
sion. Sencher ¢ Stondard Hrands, Inc,
431 F.24 455, 465 5th Cir. 39Ny fcharge of
barassment amd discharge will sapport
vomptaint alleging diserimination in pro-
mation) 2 also Johnsen v Nekoosa-Ed-
warde Faper Co., 588 F.34 841, 846 n. 21
tath Cird, cord, dewied, 434 UB %38, 88
S.Ct 594, 54 L.EA. 24 278 (1971, The plain-
tff alleges that “black single women™ com-
prise the cless sdversely affected by rule
11, In sssence, the plaleif &3 alleging o
combination of rapvisl and sexbased dis
erimsination® Thisz Court will address race

fn addition, Title VI ximees:

The teemns "because of sea® ar “on the bosis of
wex” inchude, Bur gre mot Ernited 1o, beciuase of
or on the besiy of pregraney, childbinh, or
relased medical ponditions; and wemen af.
fectnd by peegesncy, childbink, or relued
medicat cond itiens shall be ircated the same
for alf emplaymentrelated parrposcs, inchud.
ing reveipt of benefits under Fringe benefit
programs, a5 other perstas nof 1o affected bnn
simblar in their ability or inpbility to work,
and pocthing in secton 2000e-Y(h) of this tile
shalf be interpentnd to permil othertvige. This
subsection shafl mot require e eaployer to
pay for healih insurmnce benefits for shortion,
sncept whare thw Life of rhe motan woulkd be
endangered i the fetus were Carried o Larm
wr txgapt where medicsd complications have
arisen from an sbortion: Provifed, That noth.
ing herein shall preciude an employer from
prwdding almrtion bearfig or otherwise af
f2o1 bargaining sgreements in cegard 10 2her-
ton,

2 US.C. & 2k

3. The ides of combining setutory remadies
wear reiected i DeGraffenreid v, Gengral dotors,
413 F3epp. 12, 143 {E1 Mo 1978), ay crealing
& “super remedy” which would ide veliel
Beysd what the drafters of the stanute intend-
8, The Bighth Circuls did not teack this izsme
Bt (ol the question opes.  Judge Bright stated,
“We do not subseribe oraively to the district
cotirt's reasoning o reicciing appellanty’ sidims
of race and sex discrisinmion vnader Fithe VIL®
Detireffenreidt v. Covrural Motars, 358 F.2d 440,
4B Lk Cir 19970,

Thir Locery adopes the reasoning of the Fifih
Chrnasit which freats black fermales a5 2 subolass
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diserimingtion enly insofer a8 rule 11 may
have an impsct upon the <ixss ofF black
women. To the extent that the plabntiff
secks to independently address mcisd dis.
erfrrdnation under Tiie Y1, the clafm i
barred ¥

NATURE OF THE CASE
This eaxe i teither a class gotion nor a
“mized motive” case™ It is 3lso unclesr
whether plaintiff has songht o advame
this cnse on a theory of disparate impeey oy
disparate treatmesnt, o both,

Often the distinetions bevwaen the thep
ries are poat olear® It it sst untommon
for a disparate treatment ¢lales and dispar.
ate impact chaim 40 avise in the samw Hthgs-
tinn from the same wet of fants, See, &g,
Jongs v nterngispmel Poper Co. 198
.24 496, 499504 (Beh Cir 19a3™

" of women snd analogizes the combinsion « &
“sex phas” thedry of discrimination, Jefferies v
Havrih Cosesty Sommady Actice A 813 F2d
1625, 333534 {Sth Cir 195093 The Court staned,
“In the absenot of a cicar expression by Con.
gress that it did i intend te provide protectios

ingt discriminaiion direcied capecisily u
wenrd black women 5% @ s sepacate and dis.
gnct From the tlass of women and the chass of
bhacks, we canret condone o resull that fravm
black wosmen without 4 viable 'rmx ¥ reme-
dy" 1 as 1932

35, The Ceaart™s vuling on the cladm woder 42
I8¢, § 1941 poecludes 2 finding of diserimina-
tiom on the bass ol rave under Thin VI wnder
she doctring Of coilaterst sstoppel.  Larthe »
Frwa Depr. of Teavap. ¥0% P24 1018, 1008 {8
£ir1980).

36, Certification of 3 class was neeer sought,
The defendant does pot contend thay the

plaumff wig fired for any reeson other than the
pregnancy fsee wrmination suer, Exhibin Pe
303 Therefore, 1his tase is aot 3 mised motive
case and analysis under Bibbs . Hlock, TH F 24
1318 Bh Cir 0R99) would not be approgrisst.

%t The Eighth Circuis das recently discussed
poth thetrles. Easlry v, Anhewier-Buscht imt.
TS P28 15 {8k Cir 1985 see abo Page v 88
Indusipies, dnc, T26 F.2d 1008 {5k Cir19s4).
The Comper #alveed the ovidence wosfer both
thearies.

3% When both theotics sre snajvzed, » finding
v oo adverse iMPaY Carries ne impliswiins o
wiherher or no1 dutrs was disparme tresugent,
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Chre wx &3 F Supp. 125 BNk, 1934)

Cleims of disparate impast see often uti-
fized for class actions where it is alleged
that a facially neutral cole falls more
parshly on ong group than on another
See, 2.gn, Reed v Avifngion Hotel Ce., 416
Fad 721, T23 8th Cird, cert. denied, 434
1S, B4, B4 S0 153, 98 L.BEdgd 103
(18733 There are, howgver, situations
where it & sppropriate Tor an jndividual to
proceed ander a disparste impaet theory.
lasse v Woodmen of the Warid Life tn-
swrance Co, 741 F2d 1241, 1245 ¢inth
Car 14B4), cert. dended, v 118, e, 185
S0t 2520, 85 L.E4.24 839 (1985) Rule n
Internativnsl dss'n of Bmidge, Btructural
and Oragmenial fronworkers, 568 F.2d
538, 566 Kth Cir 1977 {individua) claims in
the nature of 3 pattern and practice suit)
lnder the facts of this case, an analysis
undur both disparste bupact and disparste
weatment is proper. .

FINDINGS OF FaALY

The Conrt adapts the findings of fact set
forth {n 2y earlier discuszions.® The Court

furiher finds ax follows:
£1) The Girls Olub employed epproxi-
mately 132 different persons befwean
E ang 1982 The work force at all
relovant times was approsimately shay-
five percont black and has never been
less than fifty percent blaek. The work
foree s and has slwavs been primarily
female; there wers sixieen males om
ployed between the yeard 1975 and 1958
{25 At the time that rule 11 was frapie
mented thers were ten staff members at

Royud v, Missowrs Siwy. & Transy. Conmm, }:55
F2d 185, 143 w. & (8th Cir. (981}

3, The Count in Reed v Arfington allowed »
Hack person who had bees serminmed, (o being
# chess action “As a Mack and » former exnploy
we, b plaintifl was subnes to the same raciad
diseriminatory polities 25 vther iernbers of the
chass.” A76 F2d as 723 Heew, a8 soeed shove,
the plaimiff did nor seek certifivasion w repre-
sent the ¢lass of bk women,

. & semmart of such facis incode {1} plaine
aff is 2 black single womas: €23 membership in
$irts Club of Ornahy includes large numbers of
bk women, masy of whom are from &
parent families: {3} the aeighborhood where ¢
srth oni of the Girls Cluly is located is inhabits

the Morth Omaha Girls Club (nine were
single and female, one was married and
femalel;

(3) The Girls Cicd of Omaka hus heets
satively engagad in @ comprehensive pri-
prram to redute WWenage pregnancies for
at least five yrars;

{4} Rule 11 was developed by the exeo
utive director, Mary Heng-Braun, after
two single staff members, Melanie Weils
and Jody Prive, becrime pregrant in 1981

(5) The rule was also adopted in re-
sponse 1o the reaction of 5 fourteen year
old Girls Club member Sheils Brown)
siating that she wanted o bave a baby
a8 cute as Marchese {(Melanie Well's
babyy and thai shertly thercafter Ms.
Brown did become pregnant, Amd, the
rale wag adopted in response to the reac
tion of ancther member, Sue Miller, whe

- berame upset when she learmed of Ms.

Prite’s pregnanty;

{6} M5 Heng-Braun discussed the polt-
ey with several staff memberss, and her
persoaal attorney before ahe devided to
promulgate the rale;

(7} The Girls Olub of Owahs con
sidered the alternatives of transferring
the duties of a single employee wha be
comes pregnant to aress sway from the
girls {'non-contact ereas™}, snd of provid-
ing for o leave of absence. It was come
cluded that to iransfer dyties w 3 "nom
contact aren” during the titne thot the
gregmancy “shows” {5 not possible gince
there are no jobs 8t the Girds Ciab where
an atuployee would not be in contast with
the girls, ¥t was also concluded that s

o4 by black pegidents: {3} the exaoutive director
i @ rmaeried white »aamae; (3 the ewevutive
directar was given & six-weck paid matersily
feave; (8) spnther hisek single woman was Bend
purstant 1o the policy after the plaintiffy {73 Ma,
Kezrigan. Bawhey, the white deputy dirseror pirte
vided prootional support for many black staff
members aad in eRe Case provided Hpapcial
belys {83 Ms Kernigan Bevwiey bevame pregnant
wivile siagle and resigned very shorily before or
very shortly after she know of the pregogncy.

M Kerrigan Rawdey was mareied prior 1o 1he
birth of her chifd #nd prior 1o catuening o Girds
Lhub of Dmahs a5 & sohunteer and paid oomsait

L
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leave of absence from the time the girls
would be able to discover (or see or find
out about) the pregnancy until after the
baby is bern {approximately five to six
months) would disrupt the close relation-
ships which the girls develop with staff
members and would not be workable;

(8) Ms. Kerrigan-Rawley announced
the policy at a staff meeting on October
a1, 1981;

(9} The plaintiff was at the October 31,
1981 meeting and heard Ms. Kerrigan-
Rawley announce the rule;

{10} The Girls Club was acting pursu-
ant to ite normal procedure when the
policy was announced and that the policy
was effective from the date announced,
October 31, 1981;

(11) The ratification of the policy by
the Board of Directors on March 15,
1982, was in the normal course of busi-
ness;

(12} After the plaintiff knew of the
policy and before she became pregnant,
she attended at least one fertility class at
3t. Joseph Hospital and kept a tempera-
ture chart to ascertain when it would be
most likely that she could become preg-
nant;

(18} The plaintiff was well liked by the
staff and the girls at the Girls Club;,

(14) The plaintiff was fired solely be-
cause of her pregnancy; not because of
premarital sexual activity and not be
cause of inferior work;

(15) After the plaintiff was fired of-
fers were made by staff members and
board members to help the plaintiff find
employment but the plaintiff did not
avail herself of these offers;

4i. To establish a prima facic case on a disparate
treatment claim the plaintiff has the burden of
production to show: (1) membership in a pro-
tected group; (2) qualification for the job; (3)
rejection; and (4) thai the employer continued
ta seek applicamts. fd 411 US. at 802, 93 5.C1.
at 1824. The burden of production then shifts
ta the defendant “to articulate some legitimate,
nondiscriminatory reason for the employee's re-
jection.™ fd a1 802, 93 5.C1. a1 1824, If the
defendant carries its burden, the burden of pro-
duction shifts back 10 the pfaintiff 10 show thar
the defendants’ stated reason was pretextual.
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{16) The plaintifi’'s NEOC and EEQC
complaints were never amended to in-
clude claims of racial discrimination;

(17) Abortion is no more or no less
probable in Nebraska for a black female
than a white female {see supra note 26);

{18) Joy Lewis, a single black staff
member, had an abortion after rule 11
was in effeet in order to play basketball,
not {0 keep her job;

(19) There is no evidence that the poli-
¢y promotes abortion.

DISPARATE TREATMENT )
Disparate treatment occurs when an em-
ployer treats some person less favorably
than others because of race, color, religion,
sex or national origin. International
Brotherhood of Teamsters v United
States, 431 U.S. 324, 335-36 n. 15, 97 S.Ct.
1843, 1854-55 n. 15, 52 L.Ed.2d 396 (1977)

"{pattern and practice ease of racial diserimi-

nation). Proof of discriminatory motive is
critical, although in some situations it can
be inferred from differences in treatment.
Id

The Supreme Court in McDonnell Doug-
las Corp. v. Green, 411 U.B. 792, 93 S.Ct.
1817, 36 L.Ed.2d 668 {1973) established a
methed for allocating the burdens of pro-
duction in a disparate treatment case."! By
its own terms McDonnell Douglas, did not
establish an exclusive method for the order
and allocation of proof. JId. at 802, n. 13,
93 5.Ct. 1824, n. i3. The uldmate inquiry
in a disparate treatment case, however
fashioned, is whether the defendant inten-
tionally diseriminated against the plaintiff.
United States Postal Service Board of
Governors v. Aikeng, 460 U.S, 711, 715,

These burdens have been adapted 1o discharge

cases and promotion cases. See, eg., Worthy v
Unitad Stares Stes! Corp. 616 F.2d 698 (3rd Cir.
1980}, Davis v. Lambert of Ark. Inc, 781 F.2d
658 (8th Cir.1986) (failure to recall discharge);
Royal v. Missouri Hwy. and Transp. Commn,
655 F.2d 159, 163 (81h Cir.1981); But see, King
v, Yellow Freight, 523 F.2d 879, 882 (&th Cir.
1975}, {the Eighth Circuit indicated that the allo-
cation of burdens has doubtful application in a
discharge case}.
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Clte as 629 F.Supp. 925 (D.Neb. 1936)

103 S.Ct. 1478, 1481-82, 75 L.Ed.2d 403
{1983). In a disparate treatment case the
burden of showing intentional discrimina-
tion remains with the plaintiff. Teras De-
pariment of Community Affairs v. Bur-
dine, 450 U.S. 248, 256, 101 S.Ct. 1089,
1095, 67 L.Ed.2d 207 {(1981); McDonneli
Douglas Corp. v. Green, 411 U.S. at 805-
06, 93 S.Ct. at 1825-26. As a practieal
matter, a disparate treatment case comes
down to whether the plaintiff can meet her
burden of proving that the defendants’ ar-
ticulated non-diseriminatory reason is not
the real reason she was terminated.

{15] The plaintiff: (1) having identified
herself as a member of a protected group
under Title V1I, a black female; {2) being
qualified for the job; (3) being discharged
from the job because of pregnancy; and,
{4} having been replaced by a single non-
pregnant black woman, made out a prima
facie case of intentional diserimination.
Zuniga v. Kleberg County Hospital, 692
F.2d 986, 991 (5th Cir.1982) {discrimination
on the basis of pregnancy is prima facie
evidence of a violation under Section
T03(aX2) of Title VIIM** This worked to
shift the burden of production to the Girls
Club to expiain clearly the non-diserimina-
tory reasons for its actions. Tezas Depart-
meni of Community Affairs v. Burdine,
450 U.8. at 255-36, 101 S.Ct. at 1094-95.
The defendants’ burden is not a heavy one.
[t is sufficient if the defendant’s evidence
raises a genuine issue of fact as to whether
it discriminated against the plaintiff. fd

The Court believes that the defendants’
articulated reason for the rule, ie., to pro-
vide positive role models in an attempt to
discourage teenagers from becoming preg-

42, The defendants contend that the piaintiff was
not qualified for the job because she was single
and pregnant and that her job did not remain
open butl was filled with anather black woman.
The Court recognizes that the McDonnell Doug-
fas formulation is not perfectly suited te this
situation, but alse notes, Lhar the burden is quite
light for a plaintiff in atzempting to make a
prima facie disparate trealment case. Texas
Depariment of Community Affairs v. Burdine,
450 U.S. 248 a1 253, 101 5.Ci. 108% at 1093-93,
67 L.Ed.2d 207 (1981).

nant, is a legitimate, nondiscriminatory rea-
son that was clearly explained. The Court
finds, therefore, that the defendants have
successfully rebutted the plaintiff’s prima
facie case. Finding this to be so, the bur-
den shifted back to the plaintiff to show
that the Girls Club's proffered reason for
the rule was a pretext for diseriminating
against black women or single black wom-
en. B

[16] The plaintiffs evidence of pretext
generally tries to establish that the rule is
a cover up for the Girls Club’s “maorality
standard” which disapproves of black sin-
gle mothers. To that end, the plaintiff
tried to prove: (1) that the rule required
intrusion into the staff members’ private
lives: {2) that less restrictive aiternatives
were available such as a leave of absence
or transfer of duttes; {3) that the ruie is
applied in an irrational manner, te., it ap-
piies to single pregnant women but not to
single mothers; (4} that the rule promotes
abortion and abortion is not a viable option
for black women; (5) that the rule impacts
black women more harshly; aand (6} that
ratification of the rule by the board of
directors was an attempt t{o cover up ani-
mus toward the plaintiff. ’

The defendants’ evidence was responsive
to the plaintiff’s claims of pretext and re-
butted any suggestion of discriminatory in-
tent on the part of the Girls Club. See
Furnco Construction Corp. v. Waters, 438
U.S. 567, 580, 98 S.Ct. 2043, 2951, 57
L.Ed.2d 957 (1978} {proof that employer's
work forece was racially balanced or con-
tained disproportionately high percentage
of minority employees is relevant to the
issue of intent).® The plaintiff has failed

43. The defendants proved the following: (1) The
staff members were not questioned about a pos-
sible pregnancy unless there was a reasonable
belicf that the staff person was pregnant, and,
the privaie lives of staff members was not a
concern of the Girls Club; (2} For a discussion
of alternatives, see Finding of Faci No. 7. See
Roller v. City of San Mateo, 399 FSup. 358, 364
(N.D.Ca.1975), affd, 572 F.2d 131i (Sih Cir.
1977) {defendant’s showing he had no light
work available held sufficient to avoid a finding
of discriripation). (3) The statistics do provide
some evidence of discriminatory effect which
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1o meet her witimate burden of establishing
imtentional discrimination.

BISPARATE IMPACT

The Supreme Court first apphied the dis-
parate impast theory in 3 sex discrimine-
$ion case in Nashnilfe Gas Co. v Saity, 433
U5 135 48 S0 347 b4 L.Ed2d 358
£19775 {effoet of nevtral policy denving se-
nigrity {o women retursing from pregnan-
¢y feavel.

Gatensibly, claims of disparate reatment
vequire proof of discriminatery intent,
while clalms of disparate impacy reguire
anly proef of discriminatery effect. Team-
siers v United States 431 US. 21 338 n.
15, 97 8.0 at 1854-58 n. 15. However, the
distinetion may be slusive, Blashington v,
Davig, 426 U5 229, 254, 88 B0t 2040,
254, 48 L Ed.2d 587 {1978} (Stevens, J.
concurring} telaszwide oiaim af disparate
impact}. To establish & prima facie case of
disparate impast

{Plaintiffs must show that s facially

neatral employment practive has & signif.

ieantly adverse impart on & protected
group. Once that showing 3 made, the
burden shifta 1o the employer to dernens
strute that the practier hay 8 manifesy
relationship wo the employment in gues-
tion and is justified by business necessis
ty. If the employer mects this barden,
the plaintiffs may then show that other
practices, which lack 8 shoblarly discrimi-
natary effect, would satisfy the employ.
er's legitimate interests. Buch 4 show-
ing would be evidence thet the employer
was using the practice a3 & mere precext
for dircrimination. See, &g, Comtecti

ent v Teal, 45T U8, 440, 446-47 [102

S.Ce. 2528, 2530~31, 73 L.Ed.2d 130)

Q1882), Albemarie Paper Co. v. Movdy,

may be evidence of lmem. However, in order
e make a peima Facie s of digurace treat-
aem withowt more than mim the d:;a [T

very significens yod " gross it
{which Ehemplaimif{ has ailed o Mm
Bufre vune 4%, Page v, U8 Industries P, 126
i A 1046,

The Conirn absn Yound s abortion is not lesy
likely Tor Back females, (Finding of Fact No,
17} Dessimrany of Kennesh Gocls st there I8 oo
evidence that the policy promoles abortion: and
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422 U S, 405, 425 [85 S.CL 2062, 2375, 45
LEGSd 280} (1975% Origgs v Dhuke
Power Co. 401 TS, 324, 430-32 {31 8.Ct.
249, 553-54, 28 L.E4.2d 158] (1871}

Eostey v Anheuser-Buseh, T58 P24 254
£81h Cir 1983}

There are varipae methods of estublish
ing the sdverse impact of 2 purportedly
neutral rule. It is the burden of & plaingif?
o show that the policy af jowwe bas g
significant effect on the group in guestion,
Aibermarie Poper Oo. o Moody, 428 18,
405, 85 S.C1 2802, 45 L.EJ3d W0 (rm
{test bad greater hmpact spen black spplh
cantal.  Adeguate proof of adverse hmpan
reguires that a plhaintff direet the dats
toward those clasy members who sre gual.
fiod for the job in the relevant lsbor markey
of the uetas! geographic sres from which
the defondant draws emplovees, Donnell
&, Generni Motors Corpuration, 598 ¥

- 1252, 120798 (Bth {ir 1978,

In Groen v Migsouri Pacific Haftrood
o, B2 P2d 1200 (Bth Sir 1975, the Coun
Blentified three ways of establishing dis
proportionate impaet.  The plalntf wmay
attempt to determing {5 whether blacks
{or women or black women} s class or at
least, blacks {or women or Mook women: in
a specified geographical ares are exclnded
by the suspect practice at a substantially
higher rate thap whites for mend {8 the
percentages of class member applivents
[employees] that sre sctustly excludad by
the practice or policy, or (1} the level of
emplovemernt of blacks folack wotsen) by the
employer in eomparison with the percent-
age of blacks in the relevant Inbar market
or geopraphic ares. 523 F.24 wt 129384,

Under the (rrten formulation, the plain
tiff clearly casnot make 8 case of impact

that ratification of the rule was in socardance
with nermal corporste practice (Finding of Fact
No, 11),

The Court notes that the poliey may not re-
salve the enire problerm, bur the Court s mind
ful thar che purpase of the rule is the resolution
of u seriows social priblon, £, Williaron v
Lew Opeivatd, 348 LLS. 482, 459, 75 501 461, 465,
99 L.Ed. 563 (1950} (a problem may be resolbved
“obe sep WA tme R
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under method three. The general popula-
tion statisties indicate the geographic ares
surrounding  Omnha
twelve percent black end that the Girls
Chab of Gmaka eoploys o staff which is
approximately  sixty-five percest  black, |

s approximawdy

The plamiiffs siatistios ore also of doubse.
fol relevance under method twoe becuuse

there has been anly thmee instances in
which the pelicy has been spplied since it

wad srnounoed {two black women have

heen terminated and one wihite female veol-

antarily afd ae u result of becoming preg-
nant while singleh

131 Giving the plaintiff every benefit,
the fourt pssumes thel she has generslly
wied to prove up her chalm onder mathod

s, e, that ander the rele Back females

of child bearing age within the Doughs
County, Nebrasks, ares fand in sume cases
Nebrasks) would either not be hired or
wonld be weminated #t 2 substandaly
Bigher vate than white females in the same

44, The plainffy soaistivel datz bchude: Ne
praska 1978 Savistical Repory of Abortions {Fe
45-1% Neboaske PR3 Srasisticat Report of Abor
figm  (P-35-2% Perrestage of Abordoms of
Whites As Comopared o Blicke {P-45-3% Oma-
ha Exregias Coumey Bt Reponis 1978 20d 1979
Pad b aned P57 Sustewsdy 1973 Abortions
Newrr Married {P-47-1% Nebrasks Birrh Order
Chebof WrBlock 1978 P47-7 Dur-of Wedlock
Hirths as 2 Percentage of AH Births {(P47-33%
Yremage Hirnh—Ioughas County {P-47-4) Ado-
tmacent Pregoancy it Nebraska (P-41-8% Sum-
mary of Statistics—Mr, Goo (P-3i8); Binhs 1o
Ipmarricd  Women—Uowanted Birtha—35
Nationa) Ceater for Health Sabeics (P-49-13
Binth Suatiskins 1983 (P5-7).

3% The testimony indicates that the Girls Club of
Orraha has hired part-time persannel 2y young
at sixtesn. The statistics which were uhilized
fnelode fifieen vear oid females. Since the
of employment at the Girls Club is not fxed by
any partjcular policy, the Court has considersd
these suatistics in Feaching its conchusion thar &
prima facie case exists, (P-47-2%

The evidence shows {1} that in 198) the
fertility raie for trenage whites in the Douglay
County area was 36.2 per cheusand {or 3.6 per
hundred) as compared ta 197.1 per thousand for
non-white teenagess (or F).7 per hundred) fresti-
many Kenneth Goc); with respecs to cenagers
(age fifteen (o nincreend, the fertilivy rase of
black (eenagers is approximately 4 times
greater than that of whites. With respect to the

area.® The Gaurt finds that because of
the significantdy higher fertility rave
among black females the rule banuing sin-
§le preguracies wiudd impsct black women
more harshly. *

The plaintiff thus having establivhed dis-
parate dupact shifts the burden i the Girls
b 1o ether refute the existence of dis-
proportionate impact," fnstify the policy as
# husingss necessity fob refated) ¥ or es-
tablish the existence of & staluiory bona
fide lob occupation gualificstion (bfogh®

Y18} The defondants did not seriousiy
aitempt to rebut the statistizal evidenee
put forward by the plalatiff.  Rather, they
focused on establishing the policy az a busi-
negs nocessity or & biog. In order for 2
defondant (o esiablish business necessity,
it must show s close nexus betwzen the
poliey o question and a “substgniial end
goal” of the employer. Robington v Lorntl
lard Corp. 444 F2d 791, 788 (@h (i

overall fertility rates, whiles a5 2 class gre Hikely
16 became preg approxi i v per-
cent 23 often 23 blackx The defendanis did not
rebut these staitos :

Given the fact it the defendants did not
esablish any special gualificaions for omplay
mest 2t the Girls Club, the Court believen that
the genersd popolation siatistics for persans 18
and over may be used x5 4 basis for comparison
{geneond population of dres shows Y.8% of g
ulation iz biack}.

From these facts, i is possible, even i the
shsence of more specific data, to conchude that
the irepact of the rule would Gl meove harddy
aa black women of chili-bearing age.

&6 Ramirer v Ciry of Dmahe, $38 FSupp. 7. 12
LD NeL. I9BLY, affd &78 P23 751 (8t Cir, 19813
frebutial of peine facie case—noury bedd faitare
e fnteoduce veedods of white candidates result-
ed in failure 1o make prims fecie maael,

&7, Caiger v Dukx Power, o, 08 U8 4344, 434,
91 S0 349, W38 28 LA 2d 158 £1971) ¢4 an
employment practice wivich opecates Lo exclhade
Wegroes thiack fesmalen) canmt be shown o e
retated 1o pob prrformance, (e practice it pro-
hibised.™).

A The bfay erception spplies in thawe situstions
where "sex ... it & bons fide occupational guski-
Fieation reasonably necessary to e normal op
erulion of that particulsr business or enterprise

LT AR QAL § 20000200}
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WTILY A defendant must show, ab the
very least, that there is a “'positive relation-
ship” between the rule or policy and the
employer's programs, Washington v. Da-
vis, 426 ULS. at 250, 96 5.0 at 2052, Like
wise, the burden on the defendant when
asserting a statutory biog is essentially the
same as that imposed under the business
secessity test. The bfog must be related
sud necessary 1o the operasion of the de-
fendant's business. GDunther o fouw
State Men’s Reformotory, 612 F.2d 1078,
1687 (8th Civy, cert. demied, 446 U3, 568,
0 B0 2642, 64 L.E4 28 525 {1950) {oo
busis Tor biog defense where hiring women
sk prison would not undermine the adminis-
trationy;, Diar o Pon Amervicon World
Afrwaye, Inc, 442 F.24 385, 338 iith Cird,
eprd, deaded, 304 115, 850, 32 B.v. 275, 30
LE&Rd 267 1971 {sdminlstrative pecessi-
¥ i renuired to sadefy blogl

Onew it I8 shown that the employment
policy i job relsted, the plaintiff may then
show that the proffered explanation is amt
iob related rather, that it s protext. The
pluintiff may do this by showing that there
are other methods which would serve the
employer's inmterests without cresting =
simflay discriminstory effect. Robinson v
Loritlerd Corp., 444 F.22 at 798,

The £irls Club has established by ihe
evidence that its only purpese i {0 Berve
young glrls between the ages of eight and
eighteen and to provide these women with
exposure to the grestest number of avail-
able positive options in Hfe. The Girls Cluk
has established that teensge pregnancy i
contrary to this purpose and philosephy.
The Girls Club eatablished that it honestly
believed that to permit single pregnant
staff members to work with the girls would
convey the impression that the Girls Club
condoned pregnancy for the girls in the sge
group it serves. The testimony of board

49, There moasi be mare than a mere ratlonad
relationship. Waghington v Davis, 420 U.S.
225, 247, 96 S.Cu 2040, 205), 48 LEd2d So7
{1978Y; Dackard v, Rawlinson 433 115, 321, 109,
97 B.Ct. 2720, F7H6.27. 53 LEd.2d 788 {1977),
qraring Criggs w Duke Power Co, 401 U5, s
AX2, 91 S0 w 854 {enanifest relationghip):
Donnell v. General Motars Corp, 576 F.24 2290,
1299 (Bih Cir. J%M) (burden s hoavyh

membegrs Woody Bradford, Marian Ander-
sen end Eileen Wirth made clear that the
policy wag not based upoen a morality stan-
tard, ™ but rather, on a belief that teenage
pregnancies severely limit the available op.
portunities for teenage girls. The Girly
Club also established that the poliey way
just one prong of a comprehensive attack
on the problem of teenage pregnaney. The
Court is satisfied that the defendants have
met the burden of showing that & manifest
relationship exists between the Girls Club's
fundamental purpose and its single preg.
nancy policy.

In Harpvey v Youny Women'ls Christinn
Asgz'n, 533 FSupp. 848 {W.LN.( 1980 an
almuost identical situation conurred. fo thal
cape a iwenty-tws yeur old single black
femnle was employed by the YWOA a5 5
program directer. Approximately one and
3 haif years alter she became employed st
the YWEA, the womun besame preguant
When asked by the executive director how
she conld continge o work with teenagers,
Being pregoant aod vormareled, the woman
responded by saving that she “rould offer
herself to the teonagers in her condition of
unwed pregnancy, 235 role model of an
altermative Hfestyle” A st %2 The
worsan wis fred. Judge Potter upbeld the
dismissal ue 2 logitimate business oecenxd
ty. fd at 856,

The plaintiff in this cane seeks 1o dintine
griish the Horpey case by pointing oub that
the phaintlf! in Maroey was sapousing &
alternative Hfpstyls, while the plaini{i in
this cuse s not espousing anything. This
representation does aut tomport with the
evidence.  On zeversl oveasions during the
trial the plaintifis sttorneys asked witness-
es about the posaibility of che plaintit!, or
other single pregnaot women, becoming
positive role modets for the girls at the

30, CY. Dolter v Waklcrr High Schood, 453
FSupp, 266, 21 (N.D)a 1980 where court held
tha Catholic high school coudd not rely oa &
bfng defense when it fired 3 single pregnant
teacher for immoral conduet.
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Girls Club by showing them that single
wonan who are edusated can hecome preg-
nant and can alse nupport themeelves and
their children. While a single pregnant
working women may, indeed, provide
good example of bard work and indepén-
dence, the same person imay be 3 negative
role model with respect to the Girls Club
objective of diminishing the number of
teenage pregoancies. [n the Girls Club
setting, the pregaancy may well be viewed
by teenage women a8 a “lacit” spproval by
che Girls Cluh of teenage prepnancies, Ac-
cordingly, the Court finds that the rle is
aecessary and sdequately related to the
<ore pepose of the Girls Clag 5t

13#1  The pluintiff attempted 10 meet her
final burden by showing that the rule is not
# businosy necessily, Le., that it is merely
greexiusl.  The thrust of the plaintiffs
srgument s twadold: 1) thet there are
less restrictive methods of accomplishing
the ivls Olub’s missivn, and {2} there is no
empirical datz o support the use of the
rule Le., thers {8 ne evidence that i works.
The Court has previcusly discussed the
first point—the mplementation of 5 Jess
restrictive policy—and found that allerna-
tives had been investiguted and deterpined
s be admisistratively impesaible  Ses
Roiler v T4ty of Sam Mateo, 399 FSupp.
a3t 363, With respect to the sacond point.
the plalatiff srgues that empirical dats is
required 1o validete job relatedness. The
law indicates otherwise. In BDarir v Oity
of Dallas, 777 F.2¢ 205 {Bth CirldgE),
whare the relationship between s gollege

3. Because the Count decides that the defond-
apss have met their burden onm the busis of
business pecessity, it is not pecessary tw deter-
mine whether she evidence woudd sasisfy & bieq,
afthough presumably it would.

53  The plaimiff suggests that Ms, Simmans sl
Ms. Chambers who became pregnant sfer fine
ishing high swchool and some college (Me Sham-
bers 31 tweniy-twe and Ms Siounons st twenty-
five} could act as vole models 1o teach the yirly
10 delay pregnancy untit after the completion of
their education. The defendants’ expery, B
Nancy Perry conceded that white this was posai-
ble, it was more likely thut the gitls whe had
come 10 identify Lhemsebves with variows seast
members would receive a difforent nessage.

educntion and 3 police officer’s performt
nnes WHs at issue, the Court stated that
empirical data was not required beeause it
is virtually impossible 1o measure maturity,
judpment and ability. The Court did re
quire validation of the edurational reguire
tnent throngl an expert’s opinion.

Here we have & rule made in an atiempt
to limit seenage pregnancies, and no data
te support a finding that the rule eithey
tiees, or does not, accomptish this purpase.
The plaintiff's expert witness, Dz, McAdoa,
testified that in her view, poar economic
conditions are the greatest contributor te
teonage pregnancy and the only way to
resolve the problem was to deal with the
economic issues, i.e., through education and
training. The defepdants’ expert, Dr. Nan-
¢y Perry, testified that she spreed with Dr.
McAdoos assessment, bot alse belisved
that beecause tegnagers have a need for
“significunt others” outside the home and
are likely to develop chose relstionships
such az those which zre fostered at the
Girls Club, that the role modeling rule
eonld be fand in her opinion is) soother
vigble way o sttack the problem of teay
age pregnancy ¥

Fhiz Court believes that the policy & o
legitimate artempt by a privete service o
graization W attack 5 significant problem
within our society. The evidence has
shown thet the Girls Clab did not intestion
ally discriminate aguinst the plaiatiff and
that the policy i related 1o Uw Girls Clab's
centyal purpose of fostering growih and
maturity of young girds. The Court fnds

. Prrry stased that gicks betwenn the sges of
eleven, wnd thirwen youes aoe 98 & poins in e
when theie self estenrn 5 3t B loveess, their
decision-makmg i mwa impateed aud thebr sus-
ewpribibiny 10 pressire from peers and robe nds
els i5 the greatsst.  Br. Perry also featified
based upon her research she conclded. st role
wmoddebing with » non-fumily meovber iz partive-
Yardy important where the vole model shares
ceptain charsteristion with the observey, juch
as e and wex, Do Perey resiificd thay idonkifi-
catpan with the robe model is ibedy 19 be much
stronger % Hhis time.  She soncludod they the
young women wee kely 10 do what they phe
serve withow making complex distinctions.
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that the rule is not » violation of Title Vil
either on the basig of disparate treatment,
or disparate impsct. The Lourt empha-
sizes, however, that this decision is based
upon the snigue mission of the Girls Clab
of Omaha, the age growp of the young
weomen served, the geographic Jocations of
the Girls Club facilities, and the compre
henstve and historiesl methods the orgs-
pization has erployed in wmidressing the
probiem of leenage pregnancy. Therefore,
this decision will not be appliceble in many
sther situations which s Conrt could en-
vision. The case should be disminsed,

A separate order in noeordance with this -

Memorandum shall be entered this date.

o §m HPMTES SPLTEM )

Milton HOWARD, ot al, Plsintiffe,
.

Ken MALCOLM, et al. Defendants.
No. $5-123-CIV-4,

United States Distriey Oowrt,
E.D. North Carclins,
Favetteville Divigian,

Feb. 12, 1886

Migrant farm workers initinted action
slleging numercus wiclations of Migrent
wnd Seasonal Agricultursl Worker Protee
tion Act, Fair Labor Standards Act, Feder-
al Insurance Contributions Aret, and Feder-
al Unemployment Tax Aet. Defendant
moved to diamiss or, alternativaly, for sum-
mary judgesent. The District Corrt, James
. Pox, 4., held ihat defendant was “nwn-
er” of facility used to house migrant farm
workers within purview of housing provi
stions of Migrant and Sessenal Agrienivurs
Worker Protection Act,

Maticn for summary judgment denied,

1. Licenses ®=11(5)

Housing provisions of Migrant and
Seasonnl Agriculural Worker Protection
Act [Migrant and Seasonal Agrienitural
Workar Protavtion Act, § 2034a), (bY1) 29
US04, § 182340, (bBXL}] applies W any
prrson wih owny o controls housing which
is used by miprant workers: an employ-
ment relationship between migrant work-
srs and person is ol required.

2. Livenses #2155

Individual, who admitted that ke rent.
ed bousing te farm labor canlracior, way
“owner” of & facility used to house migrant
farm workers within parview of housiny
provisions of Migrant and Spasomal Agrie
cultural Worker Protection Act Migmnt
and Sensonsl Agricultiral Worker Protee
tisn Act, § BO8{a}, 1), 28 UBCa

§ 1823¢s), BHIY

See publication Words and Phrases
for other judiciy! constructions ant
definitions.

Rabert 3, Willis, Farmmwaorkers Legal Ser-
vices of North Caroling, Baleigh, N.C,, for
plaintiffs.

Charles F. Blackbum, Heoderson, N.C.,
for Ken Malcolm and Debra Malealm

Robert 8. feiffish, i, Newtsn Grove,
N.C., for David Godwin,

Frank Blanding, pro se.

{RDER

JAMES C. FOX, Thstrict Judge.

Plaintiffs, six migeant farnworkers, inith
ated this action by tomplaint, filed Septem-
ber 23, 1985, nlleging numerpus vielations
of the Migrant snd Seasonal Agrienltural
Worker Protection Act {AWPA), 29 1.8C.
¥ 1801 ot geg. the Fabr Labor Standards
Avt {FLSAY, 29 T1S.C. § 200 of peg, the
Federal Imsursnce Oontribations  Act
{FICAYL 26 USC § 410 o sey, and the
Pederal Unemployment Tax Ant, ¥ USC
§ 8301 ¢f 2eg Plaintiffe also seek class
certification on three clsims resting 0
ponpsyment of FILA and FUTA payroll
taxes by defendant Blanding and the Mab

HEOWARD v. MALCOLM < ysa
Clie na 679 Flupp. 52 (EON.C 19

colms pursuant to Fed R.Civ.P. 23(b). This
matter i3 before the court on defendant
Godwin's motion o digmiss or, aliernative-
Ty, for suentnary judgment, to which plain-
tiffs have responded. Thus, the matter &8
pow ripe for disposition,

Plaintiffs have alleged only ope clzim for
velief against Godwin, substanyively caim
ing that:

40. Defendant Tiavid Godwin has inten-

tionally violated the AWPA snd its imple

menting regulations in that he;

a. failed to ensure that the housing
used by the defendant Blanding 1o house
the named pluintiffs in 1985 met the ap
plicable state and fadersl subsiantive
safety and health standards during the
entire time it was o8ed 10 house those
named plaintiffs in vickalion of 28 US G
§ 18232} nnd _

b, permitted the named plaist{fs
oveapy the housing used by defendant
Frank Blanding to howse them in 1885
before defendant Blanding had ebtained
snd posted a certificate indicating that
the housing met applicuble federal safety
and health standurds ges forth at 25
CFPR. §1510.142 i wiglstion of 20
USC § 1823X1

in support of this elalm, plaintiths fur
ther allege theh:

$13 They “were migrant farmworkers
within definition of that term found in 28
R0 § 15028 at a¥f times relevent to
this action.”

(&) Defendant David Godwin is 8 Nerth
Caroling resident who operates and has
operated a farming business in Sampaon
County, Noyth Carolina, 1984 and 1385,
Detendant Godwin owned the migesnt
labor camp in Sampson County that was
used to house the plaintiffs during their
employment with the other defondants,
Defendant Godwin rented thal housing
to Frank Biending during that period of
time.

€% In or about the late spring or ey
of 1888, the named plaintiffa ware Jointly
emplayed by the defendams to perform
farm lubor in the fields of the defendants
listed in paragraph 8 {defondants Hen

and Debra Mabeslm] above for varying
petiods of time. The wages which the
plaintiffs received free and slegr from
thone defendants for that work wers Jess
thay those reguired by the FLEA for the
werk that they performed.

43 At all timwes that the named plaintiffs
were employed by defendants Blanding
snd Ken and Debra Maleolm, they were
haged in migrant farmworker housing
owned by David Godwin and rented by
Frank Blanding that was in viclation of
the substantive requirecents of apphics-
bla federal and state migrant heusing
standards; amd

(& Defendants Frank Blsndmg and
David Godwin permitted the named plain-
4ffs o ooeupy the housing wsed by
Blanding 0 house the plaintiffs without
obtaining snd posting 3 certifieate from
an appropriate stale or federal agency
indicating that the housing met applies:
ble federal safety and bewlth standards,
Those defendanis never obtained such a
certificate,

Complaint a3 paragraphs 1, 9, 21, 22, and
9

Defendant contends that an agricsitural
employment relationship existed betweesn
plaintiffs and defendany, thus, plaintiffs’
AWPA housing sisim sgaingt him must be
digmissed. Plaintif¥s argue that the hous-
Ing provisions of the AWPA apply @ any
person who twng or oontrols the housing
which is used by migrant workers and that
an employment relationship betwesn plsin-
ffs and defendant is not required. The
court has covared this terrain before, hav-
ing recently conaldered the same issue in
Haywood v. Barnes, 168 F.RD. 568 (2D,
N.C.1986). For the ressons which fullow,
the court finds plaintiffs’ argument persua-
sive.

Initinlly, the court notas that defendant’s
motion is coushed in the alternative--2o
dismiss or for summary judgment  MNer
mally where, a8 here, defendsnt hes movesd
for summary judgment immediately afler

- the filing of the case prior (o any relevant

discovery, 2 motign for summary pudgment
should not be considered. Sew Tarieion v
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862. We note exercise of gection 552(b) ia
subject to section 362 as well as section
544. In re Casbeer, 793 F.2d 1436, 144243
(th Cir.1986); /n re Engsirom, 33 B.R.
369, 373 (Bankr.5.D.1983). However, sinee
& trustee has not been appointed under
section 544(b), and FNB has never moved
for such appointment, we address whether
Saline may sequester the rents and profits
without moving the bankruptey court to set
aside the stay.

[4] After the Mahlochs filed and the
automatic stay went into effect, Saline did
not make any efforts to perfect until Sep-
tember 28, 1983, when it filed petitions to
sequester rents and profita. We must as-
sume the amount that has accrued since
Saline filed its petitions to sequester is a
readily identifiable amount which the bank-
rupicy court can easily determine. Fur-
thermore, since the Mahlochs have not
been involved with the proceedings, and, in
fact, the land has been sold, the money
requeated by Saline is not necessary to a
succeasful resrganization under chapter 11.
Here Saline does not seek to go into the
state court, rather it simply requesta the
bankruptcy court to sequester the rents in
the proceeding before it Accordingly, we
bold that the stay need not be formally
lifted in order to award the rents snd prof-
its to Saline from the date after it filed
petitiona to sequester rents and profiis.
See In re Village Properties, Lid, 723
F.2d at 445447 (while interest was not a
lien until perfected, the court recognized
that a petition to sequester rents and prof-
its would perfect mortgagee's interest even
if filed after the automatic stay was effec-
tive); Consolidated Capital Income Trust
v. Colter, Inc., 47 B.R. 1008 (D.Col.1985) (a
judgment lien creditor can perfect its inter-
est post-petition); In re Ook Glen R-Vee, 8
B.R. 218, 216 (Bankr.C.D.Cal.1981) (Benefi

11. We note that the instant case and in re Gak
Glen R-Ver, 8 8.R. at 216, and Consolidated
Capital Icoms Trust v. Colter, Inc, 47 BR. at
1011, are distinetly different from United States
of Americe v. Landmark Pork & Asso~, and In
re Engrtrom. In the latter cases, the hasis for
pearmitting s wsecured creditor to perfect despite
the automatic stay was federal law. [n Land

4——‘

ciary of trust filed action to require debtor
to cease gpending and to account for “ali
rents, income, issues, and profita,” 8 B.R
at 215, but in view of equity cushion, debt.
or was permitted to retain rents and profits
for a reasonable time. Filing of complaint,
however, was sufficient to enable court to
grant request to sequester rents and prof-
ita); contra In re Gotia, 47 B.R. 198
{Bankr W.D.Wis.1985) (since Wisconsin re-
quires actual possession in order to perfest
interest in rents and profits, and creditor
could not obtain actual possession during
pendency of atay, an interest in rents and
profits cannot be perfected post-petition.
47 B.R. at 203. The Gotta court obaerved,
however, that the result might be different
in other jurisdictions where actual posses-
sion of property was not required o per
fect an interest in rents and profita)! -

We therefore affirm the judgment of the
distriet court that the Saline’s lien was pot
valid prior to its motion to sequester rents
and prefits made September 28 1983, in
the bankrutpey court; the district court
erred in avoiding the perfection of the lien
under section 544 and the court may atlow
sequestration of the renta and profits sub-
sequent to September 28 as a secured inter
est in the name of the Ssline State Bank.

Each party to pay its own costs.

mark FPark and Engstrom, there were federal
contracts and the party secking to perfect was
the United States governooent. Since it was 3
federal contract, the cffect of a default was
determined by federal law and not the law of
the underlying state. The instan case, however,
is determined under state law as is required by
Bumer.

CHAMBERS v, OMAHA GIRLS CLUB, INC. 697
Clic as 834 F2d 697 (8h Cir- 1947)

Crystal CHAMBERS, in her own Behalf
and in behalf of her minor daughter,
Ruth Chambers, Appellanis,

Y.

The OMAHA GIRLS CLUB, INC., a Ne-
braska Corporation; Mary Heng-
Braun, Director; Mrs. Harold W. An-
derzen, and 80 other members of the
Board of IMrectors, both individually
and in their official capacities; the
Omahs World Hern!d, a Nebraska Cor-
porstion; Harold W. Andersen, Presi-
dent; John Gottschalk, Viee President;
Woodson Howe, Yiee President. bath
individually and in their official capaci-
ties; the Nebraskn Equal Opportunity
Commission; Lawrence Myers, Execu-
tive Director; Danlel Wherry, Chair-
man; Carmen Gotitschalk, Commiasion.
er; Rose Marie Brandt, Commissioner;
Peggy Schmidt, Commissioner; Fran.
ces Dunson, Commissioner; Patricia
Dorwart, Commissioner; Susan Gorrea,
Commissioner; Paul Douglas, former
Attorney General of Nebraaks: Charles
Thone, former Governor of Nebraska,
all both indiridually and in their offi-
cial capacities; Allan Lozier; Clarence
Barbee; N.P. Dodge, Jr; Denniz R.
Woods; Dana Bradford, III; Richard
Kizer; Kermit Brashear, II; Eileen
Wirth, members of the Board; Bobhije
Kerrigan, Deputy Director, and the ac-
tive members of the Girla Club Board,
Appellees.

No. 86-1447,

United States Court of Appeals,
Eighth Circuit.
Submitted March 9, 1987.
Decided Dec. 3, 1987.
_ Rehearing Denied Feb. 25, 1988,
Rehearing En Bane Denied Feb, 25, 1988.*

Unmarried staff member of private ao-
cial club for girls brought diserimination
action following her discharge nnder club'a
“negative role model" policy prohibiting
contitued employment of unmarried staff
members who either became pregnant or
caused pregnancy. The United States Dis-
trict Court for the District of Nebraska,
* Editor’s note: An opinion dissenting from the

628 FSupp. 925, Clarence Arten Beam,
Chief Judge, dismissed action, and staff
member appealed. The Court of Appeals,
Wollman, Circuit Judge, held that: (1) role
model rule was justified by business neces-
sity because there was manifest relation-
ship between club’s fundamental purpose
and rule, and (2) role model rule qualified
as bona fide occupational qualification.
Affirmed.

MeMillian, Cirenit Judge, dissented and
filed opinion.

1. Civil Rights #%.10

Plaintiff seeking 1o prove diserimina-
tion under disparate impact theory must
show that facially neutral employment
practice has significant adverse impact on
members of protected minority group. Civ-
il Rights Act of 1964, §§ T01(k), 703(a), as
amended, 42 US.C.A. §§ 2000e(k), 2000~
2(a). .

2. Civil Rights ¢=43

Once plaintiff has shown that facially
neutral employment practice has signifi-
cant adverse impact on members of pro-
tected minority group, employer has bur
den of showing thst practice has manifest
relationship to employment in question and
is justifiable on ground of busineaa necessi-
ty. Civil Rights Aet of 1984, §§ T01(k),
703{a), as amended, 42 US.CA.
§§ 2000elk), 2000¢-2{a).

3. Civil Rights +=9.10

Even if employer accused of employ-
ment diserimination under disparate impact
theory showa that discriminatory employ-
ment practice is justified by business neces-
gity, plaintiff may prevail by showing that
other practices would accomplish employ-
er’s objectives without attendant discrimi-
natory effects. Civil Rights Act of 1964,
§§ T01(k), T03({a), as amended, 42 U.S.CA.
§§ 2000e(k), 2000e-2(a).

4. Civil Rights ¢9.14

“Role model rule” of private social
club for girls, which was used a3 besis for
discharge of unmarried staff member when
she became pregnant, was justified by busi-
neas necessity because there was manifest
denial of rehearing en banc wil) be published.
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relationship between club’s fundaments)
purpose s rule. Civil Rights Act of 1984,
$ Y00k, T08a), as amended, 42 US.CA.
§F Y000etk), 2060e-n).

B Civl Rights o919

Privete social elub for girls which used

“rele model rute” as basis for discharge of
unmmarried stafl member who betame preg-
nAnk wid Bol required 1o graat staff mem.
ber jesve af mbsence ar transfer her to
position that did not invalve contact with
club’s membern aa alternative to discharge;
employing temporary replacement would
have rempuired aix monthy of omthejob
training, wse of tempersgy replacements
venuld have dlarupted gtaosphere of stabil
ty that clvbh stlemgpted W provide and
tansfer to “no contact” position wes i
passibie because there were wo positions gt
eiud that did not involve sontest with club
members.,  Oivil Rights Aot of 1984,
§§ 101{k), T03@), s amended, 42 UB.L.A
$ 2000e(), 20000--2(a).

6. Civi} Rights &>9.14

“Role model rule” of private wonis]
¢lub for gicls, which was uaad as basis for
dischmrge of unmarried staf? mewbher wha
becstne preguant, wis bons fide occups-
tonal gualification; wole model rule had
manifest relstionship to clul's fundamental
purpose, and there were o workable altes
netives to rule. Civil Rights Ars of 1984,
§ T03e), 85 amended, 42 U5.CA
§ 2000e-2(e}.

Mary Kay Green, Qmaha, Neb, for ap
pellant,

i, The Club's obiectives ame tor

fomers trugting colatbwmbine and indivi
value intersction with
peers and sdults.

I Develop and imaplenent ?mmmmA
abie glris t dulld positive kel sxoem through
akill developruny aod appiization.

3. Make availuble quality hoasth programs o
girls may underssand end deat with their own
i\mmwmkm:lmwah %m

. Establish » te where icl
handﬁmk«tsth«d«hhnn::lnngg::
cexx and have broad opportunity to teke load-

Robert D, Mullin, Omaha, Neb., for
ha Girl's Club, Oma-

Sharen Lindgren, Aset. Atty. Gep, Lin.
roln, Neb. for ather appeliees,

Before MeMILLIAN, BOWMAN, agg
WOLLMAN, Cirenit Judges.

WOLLMAN, Cirouit Sutge,

Crystal Chumbers appeals the distries
¢ourt’s orders and judgment disposing of
her civil rights, Tithe VI eraployment diy.
crimination, and pendent state luw claim,
Chambers’ glaims arise from her diamisga)
s o employee b::;e Omahs Girla Sich ¢
account of her being single and ti
viclstion of the Clubs “role %g::ﬁmr:kﬁ
The primary issee in this appes! is whathey
the Club’s role wodel rule & an employ.
ment practies that is sonsistent with Til,
ViI because it i justifiable sx & business
necesaity or x bony fide coenpalional qual
fication,

1

The Omuhy Givls Club ix a private, nop-
p}"Dfil corporation that offers programs de.
sigred to wusist Young girls between the
ages of eight and cighteen to macimin
their Hfe spportunities.!  Among the Cubh
many sefivities wre programs directed st
pregrancy prevention, The (ub serves
1500 members, nitety percent of them
black, at its Norsh Omahas fasility sad 500
members, fifty to aisty pereent of them
black, a1 its South Dmaha facility. & sub-
atantial number of youngsters who are not
Club membery also participate in ity pro-
grams. The Club emplovs thirty to thirty-
five persons at 16 two facdlities; all of the

4 Enoovage 3 koowledge and  wodor
ganding of the various cultures In O Wcie:
ty. Prowwae & broad view of respoasibility «
» cithren of & fargrr community tirough o8
cations and civie activity,
1. Encournge both individual and grodp s
rponsibilivy.

Raaord ar My

gk >
P 4

CHAMBERS v. OMAHA GIRLS CLUS, INC, 69%
Chtuonn B34 F 24 597 (300 Ol 19N

pan-administrative persannel st the North
Omahs facility are black, and fifty to sixty
percent of the personnel at the Sonth Gma-
ha facility are black

The Chib’s approach to fulfilling s mis-
sion emphasizes the developrent of close
rontacte &nd the bulldiog of relntionships
berween the girh sed the Clob's staff
merabers. Towand this end, wiadf members
ure trained and expected to set as role
maodels for the girls, with the inteot that
the girls will seek 1o emalate thejr beliav-
jor. The Club formulated ita “rofe model
yule” banning single parent pregnancies
pmong its staff members in puranit of this
rale model approach’

Chambers, » black single woman, was
employed by U Club ks an sres snd erafis
inztrmetor at the Club's Norh Omahs facll
fy. She begame preguant and mformed
nér supervizer of that facs. Sobseguestly,
she received a levter potifying ber that
becanse of her pregrsney her emplovment
was to be tertnipated. Shoeddy after her
termination, Chambers filed charges with
the Nebraaka Bqual Opportuniyy Commis-
sion (NEOC) alleging diseriminstion on the
basis of sex sod maritel status. The

3 The Cluts personned policies sonr the rule s
fotlows:

MATGR CLUD RULER
Al persons emploved by e Girls Club of
Dmzha are subjvy 8 the rodes and reguis.
tions as esorkdivhed by e Board of Directors.
The fablowing wee Bot paoiced and such acts
oy rexad By jmonediae discharge:

* * L] *

B Megative roie roowdeling foe Girls Clb
Members w inciude suek things ag single par.
enl pregnancies.

Record a1 28,

5. Ay she case capion indicasss, Chambers slso
brovghy this acthon oo bebalf of bher danghier
Ruth, the obild born of (be pregmancy (bt
brronsghy abwast this littgation. The distriet ooy
disnissed R Chambers for bek of savling.
Chambers chalbunges the districs comt's conch-
sion on the sanding luzue to B sppeal. Ser
feifrer w0 TOKWTOS.

4. Chumbers beoughy this action duaring the
pendency of ber Kgnyeal to the Equal Exploy.
ety Oomartuaity Commieson’s (EEOC's} Dis
wict Office. The ERDC Liter found reascualie
Cause 10 balieve i Chanbers’ charge of e
ployment discrimination was weus, bot did not
enter into a concilietion agreement with o
bring 2 civil scvion agadnst the Club, Chambers

-

NEOC found no ressconsble cause to be-
lieve that unlawful employment discriming.
tion had occurred.  Chambers® then
brought this action in the district court
seeking imlunctions and damnges.t

Chambers ultimutely slléged, alter 4 ser
ies of amendronmts o her complaint, that
her rights nuder the firs, filth, ninth, and
fourteenth smundments had been vishated.
She asserted elvil rights claims under 42
U.8.0. 55 1981, 1083, 1985, 1986, and 1488,
and stste law claims for bad faith die
charpe, defarmation, invesion of privacy, in-
tentional inflietion of emotional distress,
intimidetion, and conspiracy to deprive her
of her livelihood, She also alleged viola-
tigns of Tile VIL Chambers named an
defersdanty nymeroys vrganizations sad i
dividunis sssocisted with those organive-
tions: the Lhub, ity director, depaty &
recter, nnd board of directors; the Omaka
World Herald newspaper and three of #s
offivers; the NEQC, its executive dipector,
and itg commisgioners; Charies Thone, the
Governor of Nebrasks; and Paul Douglas,
the Atwrney Genpral of Nebraskad

On October 19, 1983, the distriet cours?
issuad an order dismissing Chambers’ se¢-

amoeacied her comptring o add the employnyent
discrimvination claims under Tithe VI after e
ereiving » righclose jeter from the EROC par.
et to £2 USLC § 2000e-5001} (1982)

% Sevees] of de defendane were smmed e par
ties 62 this case pricaardly oo the basis of Cham
bery wilegacions thay they were fovolved in &
conapieacy W deprive ber of her rights in viels.
tinn of section 1985{1), scezion 1984, and #ate
Law. Although Chambers wppeuds the various
determinations of the district court rejecting her
conspirscy claims, see frfra 8t 1516, we find it
wnnecesary for the purposes of this opinion 1o
veooust io detnil the alleged Facts in suppon of
ese claima  Scued generally, Chambers sk

% The Honorable Warren ¥ Urbom, United
Sostex Distries Judge For the District of Nebrst
ka. On December 31, 1984, Judge Urbom grant.
ed Chambers' motlon for his recwsal. Al orders
emered sfter thar date and refeered o in this

W
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don 1883 claim sgainat the Club} finding
she NEOC sbeclutely immune from fiability
under section 1983 diunissing Covernor
Thone and Attorney Geners! Donglas for
Faibure 1o sinte 8 claim against them, s
dismisaing all of the atate bw caims ex-
eopt the conspivacy ead intimidation claims.
On November 7, 1985, the distriet coust
enteted an order granting the motion of
the Omuaha World Heruid for summary
judgmest on the section 1885(2) mnd state
copspirtcy claims againat it On January
§, 1886, the matter west {o trial The
¢lshs remaining agminet the Club st the
thwe of trisl included: {1} conaplraty te
deprive Chambers of her rights in viclaton
of 42 USLC. § 19853), (2} conspirmey in
viphation of state law, {3} intentiongl reve
disexbminatios In viclation of 42 HEL
§ 1981, and {4} & combinntion of eace and
sex diserimination in the course of amploy-
ment in  vielation of 42 UAC
§ 2O0Ge-PI)F At the close of the plain-
tiff's came the tourt directed » verdicy in
fuvor of the Club on the section 1984(3),
section 1983, and stzte comspirucy claims,
The court expleined its grounds for direct-
ing the verdict snd announced its judgment

opinion were lstsed by The Honombie €, Avlen
B, Chied Fudge, United Suates Dlsarioy Tosirs
for the Districy of Nebrasks,

Y. Kerelualier we refer so the Club dofandams
wallegrively as the “Club  Similardy, we will
wefar 1 the other of defomdang # the
"Onehw World Herald™ and the *NEOC"

3. Chumbers voluniarily dismissed ke elaim o

ey the free evercise chusa of the first anwend.
e, The district cowt did not consider
Chubers’ other constitationaf claims.  Chan.
bexw ebullenges the diserict court's fafluse 1o do
» b this appesl. Ser émfm at 104705, The
dbatrict coury 'mso dismissed Chamsbers state
claitn For intiridation.

% Weither pary challenges the digvics coued's
description of Chambers’ Title VI clrith we
based o0 3 “comsbinston of recr and sen dis
eriminavion " Charmbers, 839 FSupp at 964,
Yhe ooy aln mared that it was conterned with
eacy dbserissioation “only imwefar wy {the rofe
bl e} may Bave an Inpact upon the chass
of Blsek women™ i

5. €2 H.8.C. § 2000c-2fa) (1552} provides

It aball be an unlawhud employmom prae.
oo for un employer—

in favor of the Club on the Titde V1Y o
it Ra order of Fehruary 11, 1058,
bers v. Omaka Girle Club, 628 P Sups. oo
). Neb 1956} ;

H

W turn first to the dightict sogrey
mination of the Title VI questions, The
district court examined Chambery' allega.
tiona of employment discrimination ¥ iy vig.
lation of 42 US.C. § 2000e-2(8) under botk
the disprente impart and disparate treas.
ment theoriea™ We rveview in burn the
court’s tonclusions and Charbesy !
metds onder each of these theories. :

‘LT

A

{13} A plainfif seeling & prave dis
¢riminstion oader the disparate imonst the
ary must show that g facislly newtral e’
ployment practice has a significans adverss
itmpact on members of a protected minority
group. The burden then shifts to the e
plover to show that the praction has s
tanifest relutionship to the employment i
guention and iz justifiahle on the ground of

¥

{1} to fai] or refuse 10 Bire o w discharye
wny individual, or otherwise so dlscriminaty
wgaine any jodivideal with repee o Ay
sempensation, iormns, conditions, o privikeens
of sinpioyment, becapue of nuh lndividuals
race, oolor, religion, sex, oF sathonad ovigin

o .
(2} o Emit, scgregaie, of clapily bis e
ployees or spplicanty fur cmplovimen: 1 My
way which would deprive or rend o dupeive
any individuat of wmployment opportunities
or oiherwise adversely affect his status a5 sa
employee, becanse of suach Gndividuals rsoe
color, refigion. sex, or nations! erigin, :
A separate provision makes i clear dhan Title
Vil prohibits discrimination on the has of
pregusncy. 42 U5.C. § 2000ctk) (1985 pro-

wides in pars
Por purposes of this subchaptan.

* * -

* -

»

£k} The tarms "beceuss of wx” o0 “on the
basls of sex™ fochude, bos wre sor Heised o
becuse of or ont the basic of pregrancy, dhilé
Hrth, or reiated medical conditione sod
affectad by pregeascy, Rildided,
Wz?mcdmlcwéiﬁams&ai&b&m*::
v for all ereplovment.veluied purponen
shading recaipt of benefity under Bringe benes
fit programs, as other pErwne BOL W
bud similar in theic ability or inbility to ik

e ¢ PR T k4 AR
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pasiness nexessity. Even if the erployer
shews that the discriminatery employment
sractice 1 justified by businass necesslty,
she phaintif! ey prevail by 3¥xww2ng thst
othee practives wozid accomplish the s
wywr‘g ohjertives withont the attendsnt
dacrimmatery effecst The district oourt
found that “decsuse of the significamly
higher fesility rale among black fernales,
the rule banning single pregmancies would
jmpact black women more huarshiy.”
Crambers, 629 Flupp. at 949.%  Thus,
Chambers established the disparate impact
of the vole model rule® The Club then
seaght o justify the rule as a business
aergssity.

Essbiishing ¢ business necessity de-
funpe presents on employer with 8 "heavy
susden”  Howkink v Ankeuser-Busch
e, O87 P24 318, 515 {85 CiniSRY
Business hecessity exists only i the chal
ienged empluyiment practice has " *“a man-
ifest relntionship to the employment in
question.”* " K. {quoting Dothard »
Kewlingon, 433 UB. 321, 328, 97 B.Ck
xigo, 2795, 5% L.Ed.2d 786 (1977T) (queting
Grigga v. Duke Power Co, 401 U5, 424,
g2, 01 80t 849, 854, 28 LE42d 188
118730 The anployer tunst demonstrate
that there & a ™ ‘compelling need * ¥ " W
mainwin that practiee” and the practice
campet be justified by ™ rovtine businesy
econstderstions.””  # iguotng Kirdy o
Cotong Furaiture Co., 813 F.24 £86, 158
n. & i8th Clr1988Y); soe gise EEOC v Rath
Packing Co., TBT F.od 318, 331 &b Cir

14 See. eg., Lonnecticet v Teal 457 US. &0,
Hpad, 102 500 2525, 1930, 73 LEA2d 130
{1982k Dorkued v. Rawlinsom, 431 US. 311,
12820, 9F S 2720, 2726, 53 LEAM VRS
L7y drtermarional Brotherhood of Teamsters
v Linived States, 431 US. 324, 335 n. 18, 97 500
LAY, 1634 o, 1%, 82 L.Bd2d 296 (1977); Alde
warie Faper Coo v Moody, 422 UK. 405, 425, 98
S0t F382, 1375, 4% L.EA 2d 280 11975); {imges
v, Dieke Fenoer Cn, M1 HLE. 424, 430-32, ¥ $.01
245, $83.54, 18 1.BA2d 158 (1971 Mabwask v
Henberger, Bift F2d 1415 1428-27 {8th Cin
1YL Gasley » Arduwnser—Basch, ine, 758 P4
53, 238 n. ¥ {Bih Cir 1985 Howhing v Anduw
seredliosel, Ine, $7F B.24 810, 815 {8eh Uhr 1983Y
Zeﬁy&fm&m €, 513 F.2d 496, 103 {Bih

¥ e

X The tours relind on suatistics showing ti
back wormen generally, and black women with-
e Cerinin age poonps tn Docglas County, Me-

cert, denmied, — U8, ——, 107 5.0t, 307,
43 LES.24 282 {1986}, Moreover, the e
ployer may be required to show that the
ehalienged employment practice is * ‘noces-
sary o safe and effivient job porforme
snow, " MeCosh v Oity of Grund Forks,
£28 F 24 1058, 1062 (B Cird8B0} {quuting
Dotkard, 433 U5, at B2 p, 1H, A 300wt
X1 n. 14 see also Bath Pocking Co,
8T P24 at 328; Donnell v Genersl Mo
tors Corp, 576 F2d 1292, 1299 (8th Cir.
1978), or that the employer's goals are
“signilicantly served hy" the practive,
New York City Transit Aubh, v Beazer,
440 .5, 558, 687 n. 51, 90 5.CL. 1355, 1568
n. 81, 63 L.Bd 24 58T (19781 Ser penerally
Notitng v Yellow Freight Sys, Inc, 799
F.2d4 1162, 1190 &k Cir 1984),

The district court found thug the role
esodel ruf is justified by Dusiness nacessd-
ty beenuse there In & manifest relstionship
betweos the Club's fundamenial purposs
and the rule. Specifically, the court found:

The Girls Clob has catablished by the
evidence Lhat its only purpose is W seres
young girls between the ages of eight
snd eightevn and to provide these women
with expoaure to the greatest number of
wvsilgble positive options in Hfe. The
Girls $lub has established that teenuge
pregnaney §s contrary (o Lhis purpose
snd philosophy. The Gitls Club estob-
fishad that it bonestly believed that
perimit aingle pregnant staff members W
work with the girls would convey the

raaka, mrificatly, are moee Hkedy so oo
wrognant than whitc women, Chembwrs, &9
"RSu A 549 n 45

11 The districs court found that Chambers hsd
establishad disparate impact ender the first
method articutated by this coury in Greer v
Missorri foc. AR, 523 F.28 1290, 129334 (¥th
i3T5, Chambers, 829 FSupp. st 94849,
Thee Club argues in ite brisf dhat the coun trred
1u finding disparse impact. W &5 supersend:
od by the Club's segument and, fortberumns, we
e disinclined 1o devors further atiention 1o the
g Bevaaie of the Chub's fadlure 0 assent &
rostapoeal soeking seveesal of the dhwteiny
tomre's finding of dispacsse jrmpact. S Wiood!
w Menks, 773 F24 383 983 ith O 195
{eroyyappeal necesaary o modily o alier Tower
wemut decision), core demiad, 35 US, 1025, 106
S0 1136, 8% LE4 X 319 {1986}
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bnpression that the Girls Club condoned
pregasney for the girls in the age group
it serves. The lestimeny of bourd wmem-
bers * ¥ " made clear that the policy was
not based vpon w morality standard, but
rather, on & beltef that teenage pregnan
cies severely limit the available apportu-
nitles for teenage girls, The Girls Club
Blse estabhished that the palicy wus just
e propg of & comprebengive attack on
the problem of leenage prognaucy, The
Lomrt in satinfied that 3 manifest rels
tionship exists between the Girds Clul'e
fundamental purpose and its single preg-
naney policy.
Chambers, 525 FBupp. st $4. The epurt
wlso relled in part on expert lostimony o
the effect that the role madel role could be
helpful in preventing teenage pregnancy.’
Chanbers argues, however, that the dis-
triet cowrt erred in finding businesy teces-
sity beesuse the role mudel pule {8 hased
ouly on speculation by the {lub and has not
heun validated by any studies showing thet
# prevents pregnancy smong the Chub's
mersbers

Buainess mecessity detersinations in dis-
parate bmpsct cases are roviewsd tnder the
clenrly ervonecus standurd of review ap
plied o facton} findings. Fed R.Civ.P.
b)Y, see Hawkins 637 F.2d at B1E; sec
oiss Reddemann v Minnerota Higher
Bdue. Coordinating Bd., 811 F.2d 1208
1209 {8th Cix.1937) (per auriam) Thuos, we
mny reverse the district oourt's finding of
Pariness necessity only ¥ we sre kel
with the definite and o conviction that a
wiistake hue been oommitted.” ” Anderson

i) Chambery’ rxpert witoesy restified thay the
sty way to resolve the toenage pregranicy probe
b was through econarmis oppurtinite such
a education and jobw.  The Chil's expen agrecd
that these factoyy were icnportant, but alwo tesi-
fied concerning the value of rale modeling and
oooclded that the role model rule “could be
mingmmmi%m viable way to
E ehape pregrancy.”
Chembers, $23% FSupp. & 951,

in addition 1o relying on the svidence con-

W@M‘xwa&amm

A district court found

(has T e was mdopund i retpome 1o w0

{ocidents favad Lluly mwernbers’ resctions 10

gprmmcima singés Club sl members.
a

v Lity of Bessemter Cily, 470 U8 564,
578, 105 S.C4. 1504, 1811, 84 L.Ed.2d g
{1988} {qusting iMmiled Sintes w United
Staiss Cypeam Co, 438 UB, 364, 285, 58
§.Ct 525, 5431, 92 LE4. 746 (1588)5

4] We believe that “the district court's
account of the evidence is plausible in Light
af the record viewed in its entivety” Jd
470 U8, st §73-74, 168 8.Cb at 151112,
Therefore, we cuhngt say that the district
rourt's finding ¢f business nesessity i
clearly evraneous. The district court’s con
slugion on the evidence is not an impermis.
tible one, Although vaiidation studies can
be hefpful in evalnating such guestions,
they are not requived W mainiain & spocess.
ful business mecessity delsvse. Hawmking,
€97 F.2d ar 81516, see Diawvia n City of
Dallas, TIT F.2¢ 208, 217-18 (5th Cir.1885),
cert. dended, 476 U3, 1116, 106 8.Ct. 1972,
% L.E4.2d 636 {1986). Indeed, we are un-
certain whether the rele model rule by i
natire i3 suited o validation by an empirt
cal stody. b Conseguently, the court’s con-
clusion in Howkine is apt In this casey “We
cannot say * ¥ ¥ thet validation studies ave
alweys requived sad wo sre net willing to
bold undey the faets of this sase that saeh
evidence wes regbired here” Id wt 814

{83 Chumbers argues further, howsver,
that the district court erred in discounting
slternetive practives that the Club sould
have wied to gmelorate the discriminatory
effects of the role model rule.  Chambers
contends that the Chih either could have
granted her 8 leave of absence or trensfer
red her 0 ¢ posiden thet did not involve
contaet with the Club's members, The

13, lronfoally, ar orad Sngument Chambers’ ettt
sl responded in the negative to the court’s guee
thon eoncerntag whether the nule sould ever be
srupirically proven W prevent preguancy KaWHg.
the Clubs bert.  Counsel's resp et
be construed to mean either that it iy impostible
w perform s meanioghul empirical stwly of
woch matters, ar that counsel Bedeves dist B0
sach study wonld rver show the sule 1o fave the
affect desived by the Club, If we wers 1o wiopm
the flea construction it would be Judicrous for
us to reverse for iack of validation
Morsower, the soond construstion preseniy
nothing move dian counsels own belief Lone
terning the role madel rule, & betief rejunted by
the district cown in faver of thug held by the
Ll

n:a.‘-w-
s
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iub responds that neither of these alterna-
sves was availabie in this csse. The Olub
nas & history of granting leaves of up o
sty weeks, but the purposes of the rele
model rule would have reguired & five ip
six manth lesve for Chambers, given that
she pregnancy world bave become visnally
spparent probably within three or four
months. Moreover, employing s temporary
replacement to take Chamber’s pesition
would itsel] have required six months of
sn-the-job Yraining before the replacement
would have been able fo interact with the
girls on the level that the Cleb’s approach
requives. The use of temporary replace
ments would slso dinrupy the atmosphere
af stability that the Dlub aitempls to pro-
wide &nd would be inconsistent with the
relationship-hoiiding and interpersonal i
teraction entailed in the Club's role moded
approach.  Furthermere, transfer to a
“nopeontact position” appavently was i
possible becanse there are po pesitions at
the Club that de not ipvolve contact with
Club membery,  The dlstrict court found
that the Cink eonsidered these alternatives
and determined them to be saworkable
Chambers, 8230 ¥ Bupp. st 54545, We are
unable 1o conalude thet the distrint comt’s
finding that there were no safisfarery ak
ternstives to the divmisest of Chambers
pursusnt to the role model rale ia clearly
arroneous.  Accordingly, we hold that the
distriet coort’s finding that the role model
rile i5 justified by busitess necessity and
thus does not violate Title VII poder the
disperale impact theory is not <lesrly srree
filuiini .

3

Unlke the disparate impact theory, the
disparate trestmest theory requires @

. Texar Dep't of Comorrity Affaire v Serdine,
450 (L8, 2k, 252.53, 103 SCr 108%, WA, &F
LEA24 207 (1981 MeDonnell Douglng Lomp, V.
Gresn, 411 11.5. 792, B2-04, 93 5.0 1817, 1524
15, 36 LEA2d 648 {1973) see &R, Sohnsow ¥
Lagel Bervs. of dvk., fnc, B13 B2 8935, 596 (th
Cin i) Netorville v. Missour], 300 F.24 798,
W83 (G Cip\986%  Easlzy w Amheusers
lf;t;;g Fam, 138 F2d 351, 2% wm. 10 {Bth Cin

5. The bon excepsion, unfike the business ne
ceutiy defenon iy stahmorily based, 42 H.54.
§ Wik 2 {1062} provides in park:

plaintiff seeking to prove employment dis-
crimination to show discriminatery salmus,
The plaiotif? must first esiablish a prime
facie cane of diserimination. The burden of
production then shifts 1o the employer W
show 4 legitimate, rondiseriminatory yes
son for the challenged employment pran
tice, If the employer makes such a show-
ing, then the phaintiff may show thas the
reasons given by the employer were pretex-
tual®  No violation of Title VIT exists,
however, if Lhe emplover can show that the
challenged employment praetive is o bong
fide accupational qualification ihfoqr?

The distrize court found thet Chambers
had succeeded in establishing a prim Pacie
ense of diverimination but conciuded that
the Club's role model approach is & logit
imate, nondisoriminatory reagon for the
role medel rule.  Chamdbers, 629 ¥ Supp. at
947, The court then found that Chambers
wus unable to show that the Chib's reason
for the rule waa 2 pretext for intentionad
diseriminstion. Jd st 94748 The court
30 swated in passing that the rele model
ruls “presomabiy” s s Blog. Mo st 841 n
§1.

Chambers argues siemnatively that the
distriet tourt erred in falling to find & viels-
tign of Title VII under the disparsie treats
ment theory, and that this case showld not
be analyzed under the disparate treanment
theory teesuse Chambers’ discharge oo e
oot of her pregnancy constitutes intem
tional discrimination without further analy-
sis. Chambers ulso argues thut the role
mods! rule canpot be Justified sa » bfog.
Becanse we are persusded that the role
model rule qualifles as & bfoy, we find &

Norwithsianding any ot provision of this
subelapier, (1) it shall net be as enbawful
emplioyment pructice [or oy employer to hire
snd employ employees, * * * oo the basis of
ks religion, sex, v national origia in those
certain instances where relipion, sex. or ni-
tlonat origin is m bona lide octupmiiomad quebi-
Beaddon reasonably necessary o the normal
speration of that particuler businese or enter-
W LI
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ubiecessary to address Dhambwry” oibwr
arguments.’®

The bfog exeeption is *“‘an extremely
narrow exception to the general prohibition
of digerimination on the basin of sex’”
Gunther v fowa State Man's Reformats-
vy, 612 F23 1079, RS (Bth Clr), cent
demied 448 US, 866, 10 B0 2847, 84
LEG2d 825 (1380), {qusting Dothard v
Baselingom, 433 U5 381, 834, 97 S0
2106, 2728, 53 LEL24 VEE (1T In Do
thord v Rawlinzon, 433 18, af 881, 97
5.6t at 2720, the Bopreme Court found
thut a rule that prohibited smployment of
women in contact positions s all-male Ala-
bama prisons was a bing under the particu-
Iar sircumstances of that ¢xse, which in.
volved a prison syatemn rife with viclence.
The statutory langusge, see supro note 17,
#, of course, the best quide to the rontent
of the bfog exception; howaver, the courts,
inchuding the Supreme Qourt I Dothard,
have noted the sxistence of seversl formn-
lations for evaluating whether an employ-
ment, practice is a bfog. The formulations
include: whether “ ‘the saeenee of the busi
ness operation would be undermined”
without the chailenged employment prae-
tice, Dothard, 433 U8, ut 438, 97 8.Ct at
2128 lguoting Disz v Pan Amernican
World Airwogys, e, 442 F.2d4 385, 388
(bth Cir}, cort dended, 404 18 250, 82
$.0t 275, 30 LEG.%d 267 (1871 temphasis
in originaly; whether safe sod efficient per-
formance of the job would he possible with-
out the challenged employment practice, id
{oiting Weeke v Southern Bell Tel & Tel
o, 408 F.24 228, 285 {6th Cr. 29690 and
whether the challenged employment prac-
tice has * ‘s maunifest relationship to the
employment {n question.'”  Gunther, 612
F2d st 1086 {quoting Crigps v. Duke Pow-

tA, Even # the districs voart erved in finding no
discrimination wwder the & iresrTgst
L ke conelusion that the role model vule
Y3 verens theay there can ke no vinlation of
Title VIL  Mereover, the per se intentionsl dis
crimination approsch advocated by Chambers
x‘mpiyb:?mzmw the burden-shifiing procedure
Sescribed e st Y3, Jaaving the S
tioy ax the eoplover's only defense.  Thus, sur
wonefusion on the biog issue also would prevent
Chacpbers frow preveiling under her propossd
per 5¢ intentiemal discrimication approach.

er Co., 401 1.8, 424, 437, 91 8.0 B4D, 854,
25 L.EL.Zd 158 Q9.

(6] Although the district ¢court did not
clearly conelude that the rols model mle
qualified as & bfoqg, several of the court's
ather findings wre persuasive on this jagne,
The court's findings of fact, many of which
are relevant to the snsiysis of a potentiy)
biog exceplion, are binding on this couri
pnless shearly prroneons. The {aom rels
vant to establshing & bfog are the same 58
those found by the district cowrt in the
course of ity business necessity analesis,
As airesdy roted, see yupra st T0L-0g,
the district cpurt found that the role model
rule has a wmanifest relationship to the
Club's fundamental purpose and that there
were no workshie glternatives to the rule,
Maoreover, the district courts finding of
business necessity iyelf ia persoasive as to
the gxistence of 5 bfog. This court has
noted that the snulyeia of u bfog “is dmiley
ta°and overlaps with the judicially created
shusiness nevessity’ tesl” Gunther, BiZ
F.2¢ at 1086 5. 8. The various standards
for entablishing business neoessity sre
quite siilur to these for determining a
hfoq, Indeed, this court has on different
gccavions applied the same atundard--
“manifest relationship” —to both businese
necasyity amd bfoq. Compare Hawking o
Anheusor-Buseh, Ine, 697 F2d 814, 815
Bth Cin 1983 (business necessity} with
Sunther v fows Siate en'e Reformater
vy, 12 P23 1878, 1088 (Bth Cin), et
dented, 448 U8 886, 100 S.CL 2942, &
1.54.04 B2 {1888) &foq)’t Isasmuch o
we slrendy bhuve affirmed the disteis
court’s finding of business nevessity us ot
clearly erroneows, sge suprz at 703, we
teel sompelled to conclude that “{iln the
particular factual circumstances of this

19, Further indiction of the simitarity of busic
ness nesexsdty wad bfog is provided (y Dodhard,
A3Y 118 ¢ 333, 97 St ar 2TH, whers ibe
Cours referrad to the “mecessary o safe wnd
sffictesy Sob performance”™ standard in relmion
10 both of the defenses.  Compure Dothurd, 433
5, ot 332 8 14,97 S0 ar 2728 o B4 Orasiness

w3 with Porkord, 433 DS @ 38, W7
$.06 st 328 thiog)

tma,

CHAMBERS v. OMAHA GIRLS OLUSB, INC. 785
£hee e B34 F I8 589 (RS Tlr, W7

sase” Dothard, 33 U5, ot 384, 97 8.0 at
2104, the rale model rele is pessonakbly nee-
pxgary to the Clud’s operations, Thus, we
hald that the role muodel rule qualifies as a
bova fide oceupatinnal qualification,

11

Chambers ulyo appeals  the district
court’s dismissal of various other claims
angd pariles, Specificuily, she challenges
the court's dizmisssi of the section 1988
slaim oguinat the Ulub for Iack of state
action, CThambery v by Giris Club,
inc, Ne. €V 83-1-38, slip op &t 34
(D.Neb. Octoher 19, 1983 dismissal of the
NEOC an the ground of absclute mmunity
based on Buds v Koonomon, 138 US. 478,
a8 5.Ct. 2894, 57 L.Ed.2d 895 (1978), id. at
§; dismiszs] of (overnor Thane and Ador
ney Geners! Douglas for fatlure to state &
clairn against them, d ol 44 gramt of
summary judgment in favor of the Omaka
Worid Herald un the section 198508 and
stte conspiracy oinims beesuse of Chame
bers’ fallure to show ¢onspiratorial agree
ment or other slements of the cause of
action, Chambera v Omada Girls Clud,
Ine, Moo €V B3-1-48, slip op. st 3-8
{D.Neb. Mov. 7, 1985); dismissal of Huth
Chambers for faillure to meet constitutional
standing requirements, Chambers v. Omao-
ha Girls b, No. TV 83-L-38, slip op. ot
3 {0 .Neb. Jan, 13, 1988); dismissal of the
constitutional ¢laims for lack of state ge
tion, Chambers o Omaka Gisls Club, 628
FBupp. 925 93) »n. 8 (B Neb. 1988) am
ot a dirscted vordiot Is favor of the Club on
the section 1981 ¢lsim becanse Chambers
faited {0 produce any evidenes of intentics.
2l race diseritination, id at 932-34; and
wrant of a divected verdict in faver of the
Clgb on the section I3B5(3) and state con-
spirscy claima because no evidence was
presented to show that the Club was paurt
af & tonspiratorial sgreement, Jd. at 934~
4%, Our weview of the record, the briefs,
snd the meswrandam cpinions of the dis.
trict eonrt waiisfies us that Chambers' ar-
M Chambert Jlaim sha the defendansy exen

vise of thwir persovprory challenges was

stititicnally disceims v s unavailing lease
mach 2 it was oot raised balow and ne jury

guments on theye issues are withopd mer
gn

v

In sonclugion, we hold that the district
court's finding that the Club's role model
rula is justified by business necessity is not
clearly erroneous, and we find further that
the rule gualifica as a bona fide vecupstion
al gualiffestion. Chambers’ other allegs-
fons of ervor are without menl,  Ascords
ingly, the wrders and judgment of the dis
trict oot are affirmed.

MeMILIIAN, Cirenit Judge,
dizsenting.

I eoncur in Part 13 of the eourt’s deck
sion in this case, but I reapectfully dissent
from Part [1 of the opinion. [ believe that
Crysial Chambers alleged and proved dis-
crimination baged on race vader o disparate
impact theory sad discrimination based on
pregrardy under & disparate {Featment the
ory in violation of Tide VII of the Livd
Bights Ast of 1984, 42 US.0 § 20006 |
would thas reverse the distri rourts
Judgment on the Title VIF claims and ro
mand for a delermination of an appropriste
remedy.

Today, the eourt, contrary to Tide VI,
upholds the Omaha Girls Clab's (0GU) dis-
tharge of Chambers, a black, uwnmarried
pregnant woman becanse of her pregran-
¢y, Chumbers, an arts sid erafis ustrae
tar st Q00 was held to bw 8 “negative e
model” for the OGC membors, why are
girls and young women bebtwges the ages
of ohght snd eighiearn,

Tiie VI provides i part “ltshali be an
uslawdul employment practice for an env
plover ... to di o G2 Dtherwrise to
dizeriminate against any individual with re-
spect to his {or her} compensation, terms,
sonditions, or privileges of employment, be-
cauge of such individual's ... sex, ... " 42
11.58.C. § 2000e-24a).

The Equal! Ewmployment Opporimnity
{emmission and many courts interpeeted

wardict even cxists to de chatlenged in this tase.
Lhembery argument shar Judge Bepwy orred in
refusing o recuse himgel! is Mlso withous merit
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this provision barring genderbased dis
urimbation 0 probibit diverimination based
on pregutiney. CF.R § 1804 108 (978,
Holthoux v Lomplon £ Sons, IMne. 814
F2d 651, 85354 ik Cin 198y o re Moo
tiongl Airlines, fue, 484 FSupp. 24804,
Fi 007 {the aivling's poliey of requiring
flight attendenis to cemse working when
they became pregnant viclted Title VI
Lontrs Harriss », Pon dmerican World
Adriinen, Fre, 487 FBopp. 413 (DLLA
W, off'd i pory, revevsed in povt, 648
F.2d 670 (8th Cir 1080 However, the Su-
preme Lourt fn Genwnd Blwmivic o G
Berd, 455 LLE 108, 54T, 9T RO 403,
£18-10, 50 LB 343 018), determiond
that sn employer covld exciude pregrant
employens from veceiving besefits under &
dixability olan. The Court resspnad thag
the exshunion was u0b genderdased
waa sonditivnebased. A st 1888, WY
801 &b 408

i 1918, Congress respended to the S
presne Court's decision in Senerad Electrie
v Githert by amending Tige VI i0 “pro-
hibit sex diserimination on the basis of
pregeancy.’” Aewport NMews Shopbuilding
& Dry Dock Ca, v, EEQC, 482 US, 669,
1o, 108 506 2622, 2824, 7T LE42d 8%
{1883} (Newport News). The nuw amend-
ment, entitled the Pregnuncy Diserimina
tiom Act, sdded a new subwection “K” to the
definition section of Title VI the new
subsection resds in part os follows:

The terms “becavse of sex” or "on the

basiy of sex" include, but are not limited

to, betanse of or on the basia of pregnan-
oy, childbirth, or relsted medicsl sondi
tions; sod women affected by pregnan-
ey, childbirth, or related medieal condi-
tions shall be treated the smme for all
employment-relnted purposes ... 88 oth-
vr persons not s affected bt similar in
thetr ability or inability to work. ...
420.8.C. § 2000ek). This provision “made
clear that, far ol Title Vi1 pexposes, div-
erirsinwtion bused 6 8 woman's pregoancy
is, on ite fave, discrimination bessuse of her
2x.” Newpore Newes, 462 U.8, a0 684, 103
B0 ar 2625 see Corney v Mortin Lu
ther Home, Ine., 824 F.24 643, 84748 (Hth
Cir 1881 {Carney ).

An employer may justify diseriminntis
otherwise prohibited by Title VI by show.
ing either o business necessity or a beng
tide occupalional qualificstion (BROQ) £
the duseriminatory policy or practice. (g
#ey, B2¢ F.2d at 848 The business npces.
aity exception applies Lo disparate impags
cuses involving facially seutrsl £mploy.
ment prastices with a disproportionaw i,
pact on @ proteeted group. The BROG
uxeeption spphies to disparkic trestmes:
sanes involving aifirmative delibernte dis.
ermination. E50C « Rath Packing 6,
87 P24 318, 327 w 10 B Gl pere
denied, - 138 —, 107 80t 807, &
16024 082 986L in Guniker u lowe
State Men'’s Beformatory, $12 F.23 1wne,
1085 th Ciry, cert. donied, 48 US. 965,
100 8.0 £942, 64 1.EG.23 825 (1980%, this

s noted that & BFOQ sualysis i sinllsr ‘

1o znd overiaps the busiwss necessity legt
Eazentally, buth exceptions reguire proef
that a discriminatory job gqualifiestion or
practice B both necessary i fnd effactive
in promoting the employer's business snd
that so Tess digeriminitory allersutives ex-
sk,

The BFOQ and the business secemsity
exteption are narrow exseptions which imr
pose & heavy burden sn the employer
Ep. Dotherd v Rondinson, 483 1.8, 821,
B34, o7 805 27M6, 2789, 53 LE42d 788
19 The employer must show that the
problem o be addressed by the diseriming-
tory act or practice is conerets and demon
gtrable, not just “perceivmi’; aeud the chal
tenged aet must be essentiyl to eliminsting
the problem, not simply reasonsble or de
signed to improve the problem. EEGC o
Bath, 8T F2d at 382-3% Jomes v Lee
Woy Malor Freight, Inc., 481 F.2d 245, 249
(10th Cir 1970, cert, denied, 401 U.S. 854,
91 5.0t 972, 28 L.Ed.2d 257 (197t}

1 agree with the majority that the district
gourt's determination of business necessity
ur BFOQ in the present case is to be re
viewed under the cleasly erroneous stap:
dard. Bowewver, eves under this very deft
avential standard, | would veject the BFOQ
or business necessity exceptions offered by
GUC because there is ne evidence to pup
port & rolationship bevween teennge preg
poabties snd the employment of an anwed

¥
— ey
.'“nn."

CHAMEERS ». OMAHA GIRLS CLUB, INC, T07
Clte wa KM F2A #F (Wb COr. tH

pregnant instractor, and therefore | am
1eft with the definite and fierm conelusion
that the district court made 2 mistake,
Andevson v £¥6y of Beayemer (ty, 470
US 564, BT3, 108 B.0r 1504, 1511, B4
LEAZS 518 (1885,

The district cours, snd now this court,
sccepts without suy proof OGO assump.
sion that the presence of an unwed prep-
pant instrector iy related o teensge preg-
nancies. Chambers 5, Omoha Giris Club,
528 FSupp, ot 951 (D.Neb 1988} (Chorm.
bere) OGC falled o present surveys,
school statiuties or any other etapivical daty
connecting the incidence of ieenage preg.
pmney With the pregussey nf an adult in
spmeter.  DGC sbo failed 3o presenst evi
dence thui other girls clubs or similar types
of srganizations emgloyed such a e
Q0 insiead relied on two or three Nighly
guestionable aneedotal incidents to suppart
the rule.

The mejority, while adwitting o snme
wavertaingy aboul whether the segative
role model rule in sublect tw vahidation,
pates great weight on counsel's rewarks
during oral seguonent.  Counsels ocom.
reeid coneerning the fessibility of such
validation, however, #re ol 3 substitute
for evidence demonstrating the validity or
effectivensss of the role model mile. OGO
kad the burden of establivhing a rensenable
basis, that ix a factual hasis, for i belief,
Weeks v Southern Pell Telephone &
Telegrapk Co., 408 F.2d 228, 235 {5th Qiy,
1969), and in the absence of such proot,
O0C may not impletoent the diacriminatory
rile.

Altbough there 2ro o chses that have
considered precisely the lssce raised i this
ease,, & fow courts have conaldered the role
mode} defense in school settings and &)
have rejected the sehocls™ role model de-
ferses. In Andrews v Drew Mumicipal
Separate Schovl Districi, 507 F.24 81
{3th Cir. 1975), iwo unwed methers ehals
lenged the school district’s pelicy thes pro-
hibited the employment of teachers and
teachers’ aides who were unwed parents.
Not uniike 3GC, the school district defend-
ed the policy oo the basia that such teachs
#rs would he poor role models for the chil

dren wnd that employing such teachers
eould lend to schoolgirt pregnanciea. fo ut
613, The Fifth Circvit struck down the
rube. fol g 617,

In the absence of overt, positive state

ments to which che children cun relate,

we wre convineed that the likelthood of
inferred lesrning thut unwed parenthood
is meconuarlly good o praiseworthy, ia
highly improbatde, if not apeculstive,

We are not ag gl persuaded by defend-

ants’ sugpestions, guite implavsible n

our vigw, that students nre apt 1o seek

out knowledge of the persgnsl and pric
vate lifeatyles of teachers or other
sdults within the sehool aystem fie
whether they are diverced, separated,
happily married or single, etn), and,
when known, will approve and aek ©
evasiate them,

i, oiting Andvews v Drew Musivipal

Seporate Sohool DMetvies, 371 Flupp. 20,

85 (0.0 Miss 18,

Bix yewrs later, the Pifth Circuit had a
shenee 1 again consider the role model
dufense in Awry » Homewood Board of
Betucation, G ¥.34 387 (Bt Qi 1082
The sthoo! Sistries lnstified i firing of an
unwad progass teacher on the basis that
she wes » negative role medel and her
preguaney would provoke thenkge pregnets
cles. AL w395 Chlng dndrewe o Drew
Munisipal Separaby Schoof District, 897
F.2d st 614, the Fifth Chooull, onos sgwin,
rejected she role modsl defesse,

Wi rejected 8l threw vationales offared

in support of ... the rule ... {1} that

nnwed parenthood is prims facie proof of

Inemorslity: {5 that unwed parents e

anfit role models, aod (3 that employ

tment of an tawed parent in & scholestic

etviranment  materislly contribules o

the prodlem of seheokgirt pregnancies,
874 F.2d ot 841,

I Ponwn o Newport News School
Board, 682 Flupp. 1056 {ED.Va1985)
{Ponton ), the distriet court also carefully
vonsidered the same issoe. In Ponien, a
pregnant unmurcied teacher of voeational
home economies at a tuagnet wchoot i
Newport, Vieginia, was forced to take s
leave of ahsence because the sehool distrlet
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.alleged that & had s interest in “protect
ing achoolchiidren from exposure o & sin
gle, pregosat tescher.” 4. st 1062, The
district ooy, noting that & hxd “serious
donbt a3 to whether this & & fact o legit-
fmate interest” wmeluded that the effeet
on students of the “mere sight of 5 sisgle,
pregnant teacher would be egligible, o
best.” Sl The court further commented
that
{elven i pluintiffe students would have
known that she was aingle, the mers
kunowledge that their teacher hadd gotten
proguant sut of wedlock would seem to
have & fairly wminimad impret on them,
There waz no evidence that plasetiff in-
tonded t proseiytice her students re
garding the issue of wowed pregmancy,
A opt 1068, ‘The distriet conrt in Ponton
aiso determined that plaintitfs pregoancy
had not affected her ability ¢ implement
the preseribed curricndom o her elanses
nor vould her preguuncy be perceived as
representing 8 “Sehool  Boardaponsored
siatement regurding the desirsbility of
preguaney owt of wedlock; rather, auch
statoe could only be viewed ss representing
» persans! dovision made by phaintiff in her
private cupaeity.” Jd ARhough the plain-
$ff in Ponton alleged & conaitational right
of privecy cluim and the district oourt de-
eided the case oz this basis, the rationale in
spplicable 22 the present case becasas the
employers in both cases contend that the
polivy prohibiting single pregrancies in nen
exsary 30 the affectuation of it programs,
The district <ourt i the present case,
slthough correctly sriicoiating the BFGQ
snd boainess paomssity teste, failed Lo setu-
ally apply the teats. Chambers, slip op. at
951, inttesd of reyuiring OGC o demon-
atzste s ressonuble relstionship between
tsenage pregnancy and the employment of
single pregnant womes, tha district court
sccepted the beliefs end essumptions of
OGC bosrd mersbera. - Jd st 35, The
district court ateted that “the Givda Club
extabiished that it honestly belleved that 1o
permiy singls preguant sta¥ meambers to
work with the girds would convey the i
preasion thas the Girls Club condored preg-
nancy for the gols in the age group it
sarver,” i at 680, Bawed on this belief

: WI«. 47
wlone, the district court stated thmt-ug, J»,_z «

court is satisfied that [OG0 has) me the

burden of showing that » manifest retation. = §.

ship sxists between the Girls Clyh'y Btdy,
mental purpose sad ita single pregray
pokicy.” Jd. st $50. The district coupy gy
discussing the BFOQ defense, further agyy,
#d: "Here we have 3 rule made i @
#tiempt 10 limit teenage pregraney, und ng

dats to support & finding that the yuiy “
#ither does, or does not, sccomplish iy
purpose.” Id st 51, Despite this wxplieit
reengnition by the district court tiat there
waa un data W support & relaticaship b
tweesn tpenage pregrancy and the negutive -
role model rle, the district court ocomy -
theless, stated “Thiz court belioves thyy
the policy is & legitimate attempt by 5
privats service ovganiration to Attack w 3lp.,

nificsnt problem within our sodety.” fd
Kt 955

Heither an employer's siocers beliet
without more, inor & district court’s beliefy,
that a discriminatory employment practing
is related and secessary o the seemnplish.

ments of the employer's gosls i sufficjent. .

t establisk 8 BFOQ or business necemaity.
defense, The fuct thas the gouls nre bands

bie and the beliefe sinseraly held doesw ot -

substitute for date which demoustesin 3
refutionship bebween the discrimbmtnry.
practice sud the goals. The district sount, ,

recognizing that there was no dats to sypi -

port suck a relationship, shonid heve held

thet OG0 failed to cumy it burdes of)

showing a BFOQ or business pesessily,:

Even if 1 were ts sooapt for parposes of
argursent that OGO established & relation 4

ship between the single pregnapey poliey | .
and the work of ihe chib, the BPOQ wnds -

the busineas necesaity exzeptions mast sl

it because OGC did not establieh that

there were n¢ loss discriminkiory sitamae !
tives available. Uulike the distriet conrt’
snd the panel majority, 1 s; unimpressed

by OGC's rejection of siternatives with less |
discriminatory Iopset,  00G vngb_.m“ .
poliey pravided tesve of abwences for up ¥
six weeks for pregmancies snd other sik '
uesses snd Jonger leaves upen sppoval of
the board, It i clemr that OGO pould have
recommodated ity stated mission and the .

cng F

GLICK v, WALXER 109
Lhon s W34 F24 TOF (8ah L3, (4T}

PUARTY of Oxystal Chambers by grant
MM ner & Jeave of ’bsence or by placing her
i & noncomtact position,  Administrative
jpconvenience i8 oot & sufficient justifies.
vion for not wtilizing these less discriming-
tory altesnatives.,

{s summary, QCG fuiled 1 carry the
sesvy barden of showing a sexua between
iy negstive role model rule and teensge
greynaocies and that implementation of the
pule i essential to eliminating the problem,
and thus falled 16 demonatrate that the
single pregnaney policy was joatified by
cither business neressity or wes a BFOQ,
Thus, 1 would reverse the judgment of the
distesnt court on the Title VII claims and
remand thie sase with instroctiony {0 the
district court 30 enter indgment in favor of
Chumbers on the Title Vi claims and to
grant appropriate rebief,

Derinis P, GLICK, Sppeliant,

T,

Woodson 1y, WALEKER, Chairmam: AL,
Lockbart, Director;  Latyy Norris,
Warden, Tueker Max, Sec. Unit: K,
Howeil, Records Sapervisor, Tucker
Max. 3ec. Undt, Appeilees,

No, §1-20%4.

{luited States Court of Appeads,
Eighth Cirouit.
Submitied Oct 27, 1887,
Decided Dec. 4, 1087,

State prison inmate broughl pm W
§ 1383 aetion, seeking damnges far time
spent In puapitive iscistion and relief eon.
serning Mg institutions!l elassification snd
gondktime credite, after immate's dsciph
taries were reversed due o inedipibiiny of
disciplinary ecmmiltes member usder De-
perimant of Corvections policy. The Unis
nd Staten Distriet Court for the Essters

\l}

Distelet of Arkansas, ¥, David Young,
United States Magistrate, granted summa-
ry judgment sguinst inmate snd he zppel
ed. The Court of Appeals held that: (1)
prison officials’ lack of intant to deprive
iomate of any interest defestad inmpte's
§ 1HBE action; (2) alieged fatlure to restors
fnale’s  instituionat clisaifieation and
good-time ¢redit after reversal of diseiplt
aaries did not constitute deprivetion of dus
process; {8} inmate was net entitled to
damages for time spent in vunitive lso
Intion on subsequently reverved diseiph
naries; and (4} degrivation of mattress, per
sonst property and general corrpupondence
while in pusitive Bolation did sot comstitute
cruel and wnusual punishment.

Atlfirmed,

1. Civil Rights #=33.4(5)

Even #f mate st siste eorrectional
institution had o Bberty interest in state
Department of Correction’s policy reguis-
ing disviplinsry commuittes members 0
have beens employed for at leost wix months
in department desling firstherd with in
mates, Department’s lack of intent to de-
prive inmate of any interest defested -
muete's § 1988 claim for Samages sostained
s serving 82 days in ponitive isolation
based on disciplinariss which were subse
quently reveraed sa result of Insligbdity of
w disciplingry committee membvr ander the
“six-menth™ requirement. U.8.C.A. Const.
Amend. i; 42 UBCA § 1988

% Constitutional Law &=27201

Privom 130103

Failure 10 veatore state prison inmate’s
inatitutional elassifioation 20d good-time
aredit sfier reversal of disciplinaries after
Compliance Atternsy ruling due (s ineligh
bility of & discipliniry committes member
did not deprive inmate of due provess, since
failure 2 restore was based sn % major
disviplinary separate from and subaequent
ts sevareal of the prior disciplinaries. #2
UEOA § 1983 HECA Consthmend,
i
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DG UNWED PREGNANT MOTHERS CONSTITUTE
NEGATIVE ROLE MODELS? CHAMBERS ¥,
OMAHA GIRLS CLUB

We are humarn beings frst, with minor differences from
wmen that apply largely to the act of reproduction. We share
the dreams, copabilities, ond weaknessexr of ail human be-
ings, but suer pooasional prepnancies und ather visible differ
ences have been used—epen move pervarsively F less
Brutally, than radical diferences have been usedo.to mark
s for an elaborats division of labor that muy once have
been. practical but kax since become cruel and false *

INTRODUCTION

The overwhelming number of woman who partivipate in tha
waorl forer today emphasizes the importance of Title VIUs protection
from: sex discrimination in thelr emplovment.! Title VI of the Civil
Rights At of 19647 provides that employers canms discriminste
sgainst any person based ypon that individual’s “ruce, coler, religion,
sex or national origin.” The legislative intent behind Title VII was
to glimingte the prefudices and stereotypes encountered by minori-
tics and women in the woek place.! Congress then broadenad protes.
tion for women in the workplace by enacting he Pregrunecy
Diserimingtion Act in 1973.°

Violations of Title VI are evidenced by disparate treatment of
satutorily protected individuaks.® snd facially neutral practices which

* Bteinewms, Siseriond in The FIRST M3, Ruapen (F, Kisgsbren ed. 1972),
f. Commept, Fouerth Cirewit Revies, 37 WaASH & L L. REv, 373, 620-21 (1880),
2. 42 5.0 46 1981 sheough 2000hB (I0BR). Specifically, 42 US4, J000e-2in)
Prosvides:
it shad] be an wrdewiul employment praciice for an employes:
£15 o Tl or refuse to hive or to discharge any isdividusl, or sther.
wise 1o discriminate agninst any bodlvidual with respect 10 his compensa-
tion. terms. conditions, ur privileges of smployment, betause of such
inedividual's race, color, religion, sex, or natitnust drighn; OF
42} to Hmls, sepregate, ur clessify bix suployess or applicants for
employment i any way which would deprive or tend to deprive any indl-
vidual of smploymuent opportunities o atherwise sdversely sffeet his sta-
taE ue e sinployes, because of such individual's race, coloz, religion, sex.
or nationel erigin.
. § 2ea),
E L. Mopyegka. Hasunan EMPLOYMETr ERSCRIMINATION UAsEE 2 (19301,
O Snaavas, M Zsen & R RicuasDs, FEnbral STATHIORY Low of Eum.
MLYMENT DISCRIMINATON 2 (1980} {hertinafier C. Suzttvan],
#. Commant, The Propnan: Bwplogee’s Appoerames As a BROG Linder the Preg.
Reney Duscriminarion Ace, 14 Lav. U Oun LoJ, 195, 292 30801
£ See infrg notes 30306 end acoempanying tess.
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have o disparste Impect upon o profected group.” Both theories of Ti
the VII discrimination were sddressed by the Eighth Ciroult Court of
Appenis in Chamberz v Omaho {irls Cub8

It Chambers, the Eighth Cireuit dended the plaintiff s requnst for
selief under Title VIZ, finding that the discharge of an unwed preg.
nant employee was fustified under the employer’s Role Model Pal-
iey.? The Eighth Clreuit's decislon affirmed the finding by the
district court that ihe employer's Role Mode! Policy was a legitimate
mesrs of addregsing the problem of ieenage pregnancy in our
mie&y}u

This Nete will nddress the various issues ereated when 8 court
exmnines both disparate treatment and dispurste bnpect claims of
diserimination under Title VI of the Civil Rights Act.®? “I'his Note
will critically analyze the Chambers decision with a special focus
pinced on the spplicable burdens of proof and the compelling justifi-
catians requlred by an smpioyer which would silow discriminatory
ireatment under Thle VIL!® This Note will then conclude with » de-
ternvination of the chilling effect that the Chambers decision may
have on women in the workplace. 1

FACTS AND HOLDING

Crystal Chambers, an unmerried black female, learned that she
was pregnaat while employed as an arts and crafts insisuctor st the
Omaha Girls Club’* The Omahae Girls Club {(“Club™ s a private o
ganization which provides educations] and swial programs for girls o
the Omaha area whe are between the nges of eight and sighteen®®

After Chambers informed her supervisor of her pregnancy, she
was notified that ber smployment was to be terminated at & vesuli of
her failare to comply with the (lub’s Negative Role Model Policy
("Policy™).® Essentially, this Policy prohibited the continuing e
ployment of unmarried pregnant employees.!’ The Club adupled this

s

T See infre notes 7172 snd scoompanying 1ext.
B. 434 F.24 697 {8th Cir. 198, ,
4. 2wt 698, Specifically, Bule 1)1 of the Club's petsonne? policies, swted: “Tet
ative rple modeling for irls Club Membaes . . . inclade such. things ss single pamst
pregoanciex” A o 099 =2 The Clults policy made L ciexe that negative role
womld sealt in bmesediste discharge. 5.
W oat WL
1L See infro notes 82-120 and acompanying text.
12, Sew infru notes 3 T-53 and sccompanying texs.
13 See infro notes 28458 and scoompanying text.
M. Lhambesy, 83 F.23 s 895,
18 A et 698
38 Id et 6.
3T M.
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Policy because it believed thel unmarried pregnancies preseared the
wrong impression o the Club's members. 3 Teenage prognancy is a
seriouns societal problern and the Club believed that its Policy pre-
veniad its members from percering that it approved of fewnage
progoancy.t?

Following her discharge, Chambers brought suit in the United
States District Court for the Distriet of Nebrasica® The origins!
compleint in the distries court alleged viclations of the first, fifth,
ninth, and fourteenth amendments of the United States Constity.
tion.?* The complaint also included alleged vivlations of 42 US.C.
§§ 1081, 1885, 1986 and 1988 of the Civil Righty Act of 198422 (Cham-
bers subsequently amended the complaint s inelude g elalyn snder
Title VII of the Civil Rights Act of 1964, 42 U5, § 20001 Addi.
tionally, Chambers asserted pendant gtate claims for bad faith dis.
charge, defamation, invasion of privacy, intentiomsd Infliction of
emotional distress, and conspiracy o deprive her of u right to
livelihnod 24

The district court either dismissed or directed & verdict in favor
of the Club on all of Chembers’ claims, except the alleged Title Vi1
vivlation and the sections 1981, 1985(3) and state conspiracy claima, ™
Hased upen the facts of Chambers’ case, the district sourt permitted
her 1o present evidence of both: disparate impact and disparate treas.
ment in violation of Title VIL# At the conclusion of Chambers’ case,
however, the district court directed a verdict in favor of the Club on
the sections 1981, 1585(3) and state conspirgey claims® The court
iater announced ity judgraent in favor of the Club on Chambers’ Tithe
V11 clajms, 28

The distriet court indicated that its decision in faver of the Club
was based on = unigae set of fucts @ The court placed grest emphasis
upon the societal probiem of teensge pregnency, mnd was convinced

W A oar T2

19, i3

20. Chaenbers v. Omsaha Girds Club, $28 F. Supp. 925 (0, Neb, 1986, aff 4, 834
¥.2a 697 (§th Ctr, 19673

5. Ml ot 829

Id.
N, wt 930,
Id, 2t 829,
Hi. at 83031, 943,
#d. ab 948,
K. st B42.52.
Fob, wt 85D,
. . Thest {acts incheded "the uaique mission of the Glrl's Club of Omahas, the
*Ze grovup of the women served, the geopraphic locmions of the Girl's Chub facilitien,
25 the comprehensive and historica! methods ., . amployed in addressing the probiem
™ teenage pregrancy,” AL

BEZRERNS

]
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that the Ciub’s Policy was a means of addressing that problem®
Consequently, the oourt could mot envision another situation i
wiiich the decision would be applicable ™

On appeal, the Bighth Circult examined the distriet eourt’s trest.
ment of Chambers' allegations of discrimination under Title ViiL®
The Eighth Circut sgreed with the district court’s eonclusion thm
the Club's Policy had = disparate impact upun a statutorily protected
class and that Chambers was & member of that clase ¥

After Chumbers established thic prima facie ease of disparets im.
paet, the burder shifted to the Club te show that the Policy was justi-
fishie as » business necessity™ The Eighth Cireunit accepted the
district sourt’s fioding thes the Poliey was justified3s Although the
Eighth (Cireuit acknowledped that an smployer carries 9 “heavy bur-
den” in order to establish a business necessity defense, it found that
the Club had shown thet the Policy had a manifest relotionship o
the Club's fundamental purpose ™

The Eighth Circuit then addressed Chambers’ claim that the dis-
frict court erved by fadling to find that the Club could have resorted
to u jess restrictive alernative in its employment praetices. ¥ Chame
bers contonded that the Club could have granted hor a Jeave of ab-
sence during the time when the preguancy wss appareni, or
transferred her to a position that did not involve contact with the
Cluly's members.®® The Club maintained that the use of temporary
replacements during the time when Chambers would be nbsent

M. Hd The court siated that “the policy is » Iagitimaie attempt by @ private Wi
vice orgasization tn sitack a sipvsfuent problem within sy society.” Hif, at 361,

] I~ A5 S

33, Chambers, 334 F23 ay THL.

5. F. The dispsrate inpuct theory of diserlminmtion requires @ piadotilf to prove
that 4 “facially neitral emplovment praction hes o significant adverse iopech s w0
bers of ® proteeted minonty group™ M. st 02, Chambers susoessiitly depcratyated
that the males bansing woamsrcied pregrant wotrkers would impast blach womes so8e
barshly, as their fertility rates were significanly higher. &,

3. Idow 01

35 # w702, The Sighth Cirsult held that becauss walidution stidies are not 7
guired in order to maintain & sweowsaiul business necessity defense, it could only &
verse the district court's factusl determinations if they were found to be clowty
erroneaus, id. (O this matter, the court eongtuded that fl was not “heft with (ks delt
rita sed flem conviction thet ¢ taistake had been committed” by the district court o8
ve Fiding of business necessity. fd.

36 72 & THLG2. Withewt any validation studles us & basix for decision, the Eghih
Civenit relind on cxpert testioeny o the effant thet the Polioy could be wﬁf“z "
preventing teenuge pregnancy. 14, The Chub established "that it hanestly be
that 1o permil single pregnant stall members 1o wark with the girts would roavey the
fmspresyion that the . . . Club condoned pregnsagy for she girls in the age grovp v
serves”

3 M oe W2

3. M
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weould disrupt the Club’'s attempt to provide stable relationships be-
tween the staff members and the girh ™ Moreover, the Club as.
serted thel there were no positions availsbie which would not require
contact with the {lub’s members?® Based upon the trial record and
the evidence presented, the Eighth Circuit nffirmed sthe district
cotirt’s determination, finding thet 1here were no feasible alternalives
avaitable ts the Club®

In addition, the Eighth Circuit examined Chambers' claim that
the district epurt erred in releasing the CUlub from lability based on
the dispurate trestment theory of diseriminstion under Title VIL4?
Unlik# the disparate impact theory, disparste trestment requires &
showing of intentional discrimtination?

As & first step, Chambers successfully established 8 priroa facie
vase of discrimination based upon her discharge for pregnancy.** The
burden then shifted to the Ciub 1o prove either g legitimate, nondis.
criminatory rezson for the Poliy, or that the Policy was justified as a
Bona Fide QOceupations! Qualifization ("BFOQ").* The Clob argued
that its teachers engaged in positive role modeling [or underprivis
leged girls. Accordingly, the Eighth Circult sgreed with the lower
court’s finding that it had s legitimste nondiscriminatory reason for
discharging san unwed pregnant steff member® Furthermaore, the
Eighih Cireuit reasoned that the distriet sourt's finding of & business
necessity defense o Chambers’ disparete Impast claim persuasively
evidenoad the existence of a BPOQAY

Dissenting, Judge MeMillian steted thet the msjority's tindings
of both business necessity and o BFOQ in favor of the Club’s Policy
were incorrect.’® Judge MeMillian reasoned Lhet the mere sssiung-
tion that the Policy was related to the prevention of feenage preg-

2 Mot

40 i,

41 14 "The Eighth Cirouit agait used » "cleszly ervoneous” standard bn reviewing
the Iowar mourt’s finding. Zd

2 A

43 M.

4. M Chamders had to show that she was & mumber of & protected class smder
Tithe VI and Lhat she wan a vietim of intentional discriminotion. Her status wy b single
ek temale, betng qualifind for the job, for her pregnanty aod replaced by
anoiber single black famsle made aul the requirnd srima facle ease. See Zungrie v. Kle
bery County Houpital, 603 F.2d 986, 561 i5th Cir, 1382,

A5, Thomberz, 534 F.2d ut 908 The BFOQ exception is 4 iatutorily provided de-
fense o Title VI scthons. I at nd7,

48, M. o 03

X1, it wt T, 16 Chambern, the Eighth Cireait determdned that the fudicially cre-
ied bussiness Baunssity element of & dispmente impact sun snd the BFOQ analysiy of w
dizparare trestment sase were both demonsteated by proving x "manifest refutionship™
between the Palicy and the Club's purpeses. fd.

& . st TOE-OT [MeMilfian, I, dissenting).
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&
nancy was not enough to override the i
vioi‘&ti:nn of Title VIL* The Club “fgiled w{;;sz?:;m pnation i
biiistios, or any other empirical datg connecting the l;;ﬁ;;schm
teennge pregnancy with the pregoaacy of an adult indructer "=

sonable or Tectual basis for the Ll
s belief that the Polj
:iinge ;amgtnaxwy. Judge hMcMiifimz reasoned that zh: &ci:t::r:;:z::
permitted to maintain o discriminatory employment practise X

e g;fmver, the dissent found thay the Club fndjed m prove that
ey was the least restpictive alternative available® Becayse

was 1ot 8 legitimate reasorn f AN s N
was less diseriminatory, 3t or fuiling to utilize an alternstive that

BACRGROUND

in the more than twe
NLY years gince tha enactment of the Civil
;?i?;:;ﬁ: ;l?f i?&%' oou rtsmhavg fuced complex issues dealing with em.
P nen serimination ! Traditienally, claims of empioyment dis-
dtf;m m;t:u? gnder Title VII have een baged on twe therios,
prove disparacs oy Jsparate treatment.™ A plaintiff seekiag 1
¢ impact must show that a factally neutral nenployment

o I T
fatted 1o m&i”fumﬂ%ﬁﬂiﬁmm Justice McMiltian felt thas the Cld
pragrancy, [d. fuking the Policy to the prevestion of tectase

5C 14, .

rg, & 707 ¢MeMillian. 1, dissenzing),

I,
/4. Ser Panton v. Kewport Kews Schogt Board, 622 ¥. Supp. 1085 (ED. ¥

Chambers, 834 .24 g1 707 L8y ; disuens:

12, Wt 708 tMcMitkian, J., «ﬁ;i::fsg’:?“ e Aissensing).
1d. a1 10808 {MeMiltsan, .., dissenting)

B at 08 {MeMillign, |, dissenting)

et Do 5 o 1 arton of ac s S £
¥ v, YR . T "

L. MOBIESK, supro mote 3, a1 1% = :19:}33,

8.?«3?32??5?53

L
g
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practice has a significant sdverse impstt on maembers of a protecied
minority group® In contrast, the disparate treptment theory re-
quires proof of intentional diserimingtion by the employer, which re-
quires &0 Inquiry into the employer's motivation.®

Disparate Impact Cases

The fiest United States Supreme Court case to recognize the dis-
patrate impact oodel of discrimination was Grigme v Duke Power
Cu. 52 The Supreme Court held that Title VI reguired the “removal
of artificial, arbitrary, and unnecessary harviers to employment when
the barriers operate invidicusly to disgriminate on the basis of recial
or other impermissible classifications, "9

The Duke Power Company nperated five separate departments
in its power planés consisting of iabor, coal handling, opeystinns,
maintenance, and laboratory and testing.® The company had a plant
poiiey which required o high school diploms or the satisfactory com-
pletion of various sptitude vests as 8 condition of employment in ar
transfer to any depariment except labor® This policy was events-
sily challenged by black employees who claimed it violated Title
VIL® Essentially, the plaintifs alleged that the requirernens of a
high school diploma or the satisfactory completion of various aptitude
tests had eperated to keep blacks toncentrated in the labor deport.

ment st s coomparsiively jower pey rate than most whites who
worked at the plant.®

When the Court applied the disparate impact theory of diserimi-
nation to these fects, & found that both the high school diploma and
the testing requirements unlawfully impscted blacks more heavily
than whites.%® The company had a long-stending practice of giving
Preferences to whites in its employment decisions; this, along with

G C. SupLivan, sugva note 4, st 3.

6L € BurLtvas, supro nowe 4, mt 58,17

62, 441 U 4% (18N,

83, id. et 43L

L T .

68, K gt 42128 The company wsed the Wonderlic Persatine] Test, which pur
ported 1o puessure general inteitigence, and the Bensuit Mechanion! Comprehension
Teat, Theoe tests supposedly approsimated the intelligence level of ¢ high schaot grad-
Untea, K2 w428,

G, 4 g 428

H1 34, m £27. The highest paying jobs in the tabor departmorit paid fess than e
bowest puying sob it the sther deprrtments. 5. R
o BB B a1 432 The HSupreme Court agreed with the Founh Cireuits Finding that

whites register{ed] far belter o the gampany’s siiernstive requipsments than ne-
Boen” Griggs v. Duke Power Co., 420 P24 1225, (238 a8 (dth Cir. 16911). Thls conse-
Gutnon wis directly tracesble 1o the ipferior sdocetionst backgrounds of the black

Miplicants. Grigys, 01 U5, st 430,
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the diploma and testing requirements tended to disqualily blacks for
transfer or employment ot a substantially higher rate than whites®

The Supreme Court, in striking down the challenged employ.
ment policy, sstablished the fundamental structure of the disparste
impact mode}. ™ The Court did this by discussing disparste impset n
terms of the purposes of Title VILY The Court stated:

The shiective of Congrass in the enactment of Title VI .||

was t achieve equallty of employment opportunities and pe-

move barriers that have operated in the past to favor an
identifiable group of white employees over other employess.

Under the Act, practices, prooedures, or tests neutral on

their face, snd even neutral in terms of intent, cannot be

mainteined if they aperate o 'freege” (he status quo of prioe
discriminatory employment practioes.™

In addition, the Griggs court rejected the notion that an em-
ployer’s improper motive must be proved by the pleintiff in order &0
susiain 8 claim of disorimination.®® Once sdverse impect upon e pro
tected group was established, the Court then sddressed what musd be
shown by an emplover in order o muaintain the smployment prectioe
in guestion 74 .

The Court interpreted Congress’ prohibition of discrimination in
Fitle VH as & reguirercent thet diseriminatory policies must be justh
fied by business necessity.” Business necessily may be demonstrated
by proving a “manifest relationship” to the employment in goes
tion, ™ Therefore, business necessity was not evaluated in genersl or
eonciusory terms, but by reference to an employee’s ability to per
form a particular job.™ The employer in Criges failed 1o prove thet
the diploma and testing requirernents had a manifest relationship 20

J—

8. Grigge, 401 US. at 427.

T8 J4. at 431

T Id. at 429-30,

2 M .

8. fd. ar 431, The court stated thet "good intent or absences of discrisinatory ¥
tent does ot redesm employment procedures or testing sechaning thak operats &
Tullt in headwinds' for minority groups and ere unmbeted ta mesering job P
it Id. at 442, .

tHh. M.

. K oat 431

6. Jd. at e, -

T Hd. st 443, The concept of husiness necessity discussed in Qriges i u%
tory, wod s pever been uniformly defined by courts, However, i Rabinsen ¥
durd g, the Fourth Cirouit provided a three prong test for determining 8
npssiin

[ihel business purpese soust be sufficiantly sompelling 1o override any ruchol

bmpact; the chellenged practice must aifsctively carry out tha bhusiness !'“’:

pose .. . and there moust e available no alternstive policies which wauld bt

ter seoomplish the bosiness purnose advanced, *
Robinson, 444 ¥ 24 191, TR {4th Tir., cori, dismissed, 40€ U.S. 1006 (1871} tn O%
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the guality of job performarce within the differsnt decisions in the
plant.™

Albemarle Pager Co. v Moody™ forther established the struc-
ture of the disparate impact concept. This cate sddressed the same
issues as Griggs, in that the rompany reguired enplicants and employ-
ses seeking prometion to have s high schoo! diploma and a passing
score on two intelligence teste®™ A group of black emplovess sued
the company, claiming dispnrats bapsst diserimination as 2 result of
these employment prasiiees ®

The dilemarie Court held that a prima focle sase of disparate
impact was established by a showing that “the lests in guestion select
zppiicants for hire or pramotion in a racisd patbern signifioantly dif.
ferent from that of the pool of applicants™ The Court, however,
changed the “manifest relntionship” test created by the Orings dects
sian.® The Albemarle decizion in effect creates an additions! defense
for the employer when an emploves esiablishes 4 prima facie case of
disparate impact® The employer’s discriminatory practice con be
justified by a showing that the practice arose from o Business neces.
sity or was the result of a job-relnted criteria 5

The Court in Albemurle was concerned only with the question of
whether the company hed shown s employment policy 1o be job-re.
lated.’® The company's policy was found by the Court not to be job-

Missouri Foelfic R Co., the Eghth Cinnuit stated that the doctrine of business

Beoesgity, .
which has arisen ag an exception to the amenahility of discriminatory prac.
tices, 'connotes an irresistible demand.' The system in question must nst ondy

\ foster safety and efficiency, but st be essential to that goad. . . . In other

worsds, there must be no acceptable alternative that will accomplish that gosl |

"equally well with a lesser differentia! racial impoet.’

Green, 523 ¥.2d 1290, 1298 (5th Cior. 1975} (quating United States v. 3t Loals-8en Fran.
tlico Ry, Co., 464 F.24 3601, 308 (8th Cir. 19721

8. Gripgs, 401 1135, ot 433,

9. 42 LLS. 405 (1915).

BO.  fd, st 430 The tests administered by the company ware the Fevised Hews Ex-
Aniasiion, allegedly a measure of nonverbal intailigance, ped the Wonderbe Personnel
Test, allegedly o measure of verba) facility. 5. st 45011,

8L 7d at 408,

82, K at AZ%. Adthough the language in Aibemarle refars spesificatly to testing,
the basie arder st aflocation of proof set forth s the case is applicakla 1o 831 disparate
fmpact cnges, See (.

83 Kok 425

3.

85, I w425, The court steted that “fithe concept of job relaledness tekes on
meaning frow the focts of the Sripos cose™ 72 In effect, “job refatednesy™ intuizes
Do the relevansy of the employmhent policy whils “business nevessity” Kusses on the

“snifest relstionship” between the policy end the ermplopment in question. 4 See
Uriggs v, Duke Power On., 401 US. 424, 43228 (1975).

86, Albewsrie, 422 U8 w425 In order io define job relstedravss, the Omut in
Albernariy geve great defevence ts Equal Employmenmt Opportunily Commimsion
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related 85 it was materially defective in comparison with EEQOC
guidelines® The companys attempt to validate the testing poliy
through a local validation study was alse found materially faulty by
the Court.® This finding refuted the company's claims thet the test.
ing procedure did net ivnpaet black applicants in & diseriminatory
manaer® As sych, the Court held that the company could not eon.
tinue to make employment and promuotion detisions which were
based on the testing polley ® )

One result of the Albemarie dedision is that muny coorts do no
effectively distinguish between the torms business necessity and job.
reiatedness, and frequently use the terms interchangeshly. ™ Com.
moniy, i is the particular employment prattice in question whish
will determine the npplication of ejther the job.relsted criterion or
the business necessity requirement.® Cne plausible interpretation is
that job-relatedness Is merely one means of proving husiness

("EELX") Guideaiines, Id. a1 431 These guidelines proscribed tesin unjess they were
ahown ta be significantly correleted with impartast elaments of work bebavior nee
wapt to empioyment gualification. 28 DR, § 1807.41¢ (12150
87 Adbemarie 422 U5 1t 432 "the EEQL guidslines provided that:
The work behaviors or other eriteria af employee adoguacy which the test
Is inténded to predict or dentily st be fully desaribed; and, sdditionaly, in
the casr of rating tachnigoes, she appradsal formist and Lnstructions 1o the
Talev(s) moist be included As a part of the velidation evidence. Such eriteris
rmay include menveres sther than aciual work proficiensy, sach e training
thine, supervissry ratings, regtarity of attendunee and temere. Whatever ¢ti
Leris are wwed they must repressnt inaior vy critical work bebaviors s e
vesled by vareiul fob analyses,
b view of the pessibiiity of blas inberent in subjective svaluativod, super-
visery eating techniques shouki be carefully develuped, and the ratinge should
ke closely examined for evidence of bins. In pddition. minorities might ehdein
unfairly low performanoe criterion scores for rensony sther (han Juperviste’s
prejudice, & whion, as aow empliyess, thay heve had less opportunity i learn
job akiila. The general paint i that &3 oriteria need to be sxamined 1o insure
frewdom from fasters which would unikirly depress the seores of minariy
Lroups.
28 COF.R. B W7 5¢i®), 1607 5{b4) {3975y
85 Athemarie, 422 1.5, ot 43035, The Court foand that there was "no way to
termine whether the criteria artually consitiered [in the velidation process] were 2l
clently related o the company's legitimate intecess in job-specific ability to juseds ¢
testing wysterm with & racislly dissriminsiory impast.” d. at 433
9. & .
9 Il
95 B. SCRLE! & P, GROSSMAN, EXFLOYMENT DNSCRIMINATION [aw 129 (13650
92. I, w 1309-30. Sre, eg. Samith v, Ol Chemical Corp.. 553 F.24 1281 1857
{3h Tir. 19773 Cholding shat the job-ralated criterion must be met ¢van in csseé whe
the businers necessity requirement i obvioush. But see Johasen v. Pike TP 0
Ameries, X2 F. Sapp. 430, 485 (C.D, Cab. 1971} In ihis ence, the court found thal "
“sols permisaible weasan for diseriminating sguinst sctaal or prospestive empley e 5
valves. the individual’s capability to perform the job effectively.™ 7d, st 185 A3 300
the defendant would heve 10 prove bath the kisrelated criterion and the busines
cexsity requirement o justify s divcriminatory job paficy. fd.
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necessity 52 .

If job-relatedness or some other form of business necessity ks es
1ablished by #n pmployer then the burden of proof may shift back to
the plaintiff in order to show that there was & less discriminatory ai-
ternative available to the emplover® Although Afbemsurie appesred
o place this burden upor the plaintiff, several lower courts have re-
quired defendunts to bear the burden of proving the absence of a less
restrictive alternative as a purtion of their business necessity claim ®

The burden of proof allocation with respect to business necessity
in the Eighth Ciregit differs from the stapdard crested by the Al
bemarie decision ™ fu Kirdy v. Colony Furniture Co. ¥ the Fighth
Circuit held that the defendants in & Title VI disparate iropant case
must bear the burden of showing an absence of a less discriminatory
employrent device and business necessity to rebut o prime facie cose
of disparate npsct® This, in effect, places a more formidable bar-
rier in Front of an employer who is attempting o justify & discriming.
tory ermployment practice 58

Digparate Treatment Cuses

The convept of disparate treatment was first articulsted by the
Supreme Court in McDonnedl Douglas Carp. v Green ™™ The Court
found that the plaintiff ultimately bears the burden of esteblishing
that the employer's proctices. or policies were motivated by & discrim.
fnatory intent. ™ A plaintiff may prove s prima facle case of dispa-

93 R HeMuEl & P GROSSMAN, supre oote B at 1309,

M. Albemsorle, 422 U5 at 438,  Jub redstedness s shown, "Il remalns open to thee
complatning perty Eo shaw that sther teats or ssiaciion deviems, withoul » st_miis.z'%y up-
desirante rarial elfact, would alw serve ihe employer's legitlmate inteeest in 'efficlent
med trusiworthy workmanship’ ™ fd, ¢ 425 (guasing MeDonnsll Douglas Corp. v,
{3reen, 411 LS. 792, 802 16791

5. K. at 425, See abee Chrisrer v, Complete Auta Tramilt e, 545 F.2d &t K281
Cholding that “the bunden of establishing the presetice of w_&i&hle awibersmtivey |, . be-
forgs ondy to the plaintilf an: must be yusiaioed in the third stage of the analysis™)
Lmerdiany Ass'n of the New York City Police Dep't v. Crull Serv. Cosna'n, §30 .2 79
Gl Cir, 15801 trejecting the suggesiion that an employer must devive selsction PROCE
dure with the “least adverss impeet upats minority sapplicants™s Sul see Hilake v, City
of Lus Angelas, 555 F29 1367, 1976 (Sth Clr. 1978) (holding that the defendant had to
dernonstrats an ab of acoepiabie alterrative policies or praction which wogld bet.
ber or equally scoamplish the defendunt’s purpess with a Joser diserirninatary bmpsct).

9. Kpe ruprs notes S695 and stcompanying texy.

:‘ H12 ¥ 04 896 fch Cir. Y6Y,

. B a3 WIS 0.

9. See hupru Notes 5585, 08 znd sceompenying text, Siace the irden of proof in
these cogpes is oftes putcome deteeminative, the aiiocation of the burden of proof by e
Eighuh Diressit in offect toakes it more difficuts for an amployer to demonsteate w biasi-
’m;{*iimﬁ}x Sew suprs potes $4-95,

. 41} LV 9 (195
105, 7. of BEZ See Melonald v. Santa Fe Frail Trensportation Co., 437 LS 223,
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rate treatment by demonstrating mmembership In a protected elazs,
and that despite heing qualified for a particular job, the PraintHE way
discharged and replaced by a persen of similar quatificetions whe Wi
1ot from the protected elags 102

The disparate treatment theory of diserimination was further
clarified Ly the Supreme Uourt in MInternational Brotherhood of
Teamsiory v. nited States?™ In JBT the plainuffs alteped that »
trucking company had engaged in hiring and initial assigrnent prac.
tices which excluded blocks and hispanies from the mose favored
trucking jobs such as line or aver the roud drivers i Disparity of
treatment was shown by statistics indicating that Blacks and hispan.
ios were purpesely trested less favorabily bessuse of n refusal to re.
eruit, hire, trmwsfer or promote them nn an egual basis with
whites. % The Bupreme Court stated in IBT:

Disparate treatment . , . is the most easily understood type of

diseriminntion. The employer simply treats some pecple fess

favorably than others because of their race, color, religiun,

sex, or nutional origin, Proof of discriminstory motive is

critival, although it can in some sitestions be inferred from

the mere fact of differences in treatment. . . . Undoubtedly

disparate trestment was the most obvious gvil Congress had

in mind when it enaoved Title V31,109

The establishment of u pritna facie case of disparate treatment
crestes @ rebuttnble presurapting of discriminstion, which shifts the
burden of priciuction to the emplover ™ The McDonnell approach
requires the employer to articulate & “legitimate, nondiscriminetory

252 (19761, The Supreme Court inverpreted MeDonnell as vaquiring « showing "ot
e wan 8 Bt for sause,” bt not » showing it race was the soie catige Gf the adverse
setion.” I, See alwo Twarnster ¢, United States, 431 1.8, 224, 335 (31897 thobding 1t
the ultimate factuad issue i disparetn tresument cases i amplover intent}: JohnsoR ¥-
Legal Bervives of Arkansas, 513 .23 838 (ith Cir. Y9873 {ptaintifl moy demunsirass dis
parate trestment by o showing thet be was trested fess favorsbly than simiisely sk
atad employess wise were not within the protected olass): Kivky ». Colony Fumites
Co., 617 F.2d 906, 103 {8ch Oir. 19805 (plaintiff hamrs burden o show thed ks WO
itkely than oot that the wsgioyer's stions wern based on a “discriminetosy criterion
lllwui umy m%ﬁe Act™), "

19 videmrell, 411 VS, at B Although the elements of 5 primy fagie SR
MeBlonnell vefered to o biring cose, 1he Coust made elear thet m&:mnu wnt Jorth
wa;?ammﬂulhh erpectally becsuse the fants will vaey tn Title VIE cases. Id. ot 85
. 3

103, 431 U8, 324 (197T) [hervinafter 738

M, Jd. et 325,

108, M owt 3%

08 & et 33 nab

109, 1d. See Faaley v. Anheaser-Husch Ine., 158 F.2d 231, 25656 (B Cir 1950
The Bighth Chreatr held that the burden of proof chifted to the dafandent compa'¥
slter the sppiicant pieted the company’s bottler tist; was sobesquently prerviews
watiwwwmmmm:bemmymwt’”w
ity qualitied far job we o bottier, bul wes net hired, 7,

1988] EMPLOYMENT DISCRIMINATION nn

reason” for the adverse nction in order to rebut the inference of
discrimination 1%

The nsture of the burden which shifis to the employer was ad.
dressed by the Supreme Court in Furnoe Construction Corp, v, Wa.
ters.t9® Furnco held that an employer must only prove {hat the
employment practice in question was based on ¢ legitimate considera-
tion, and not on an illegitimate one such as race or sex.)' Examples
of legitimale nondisceiminatory ressons accepted by the federal
courts include ingtances of misconduct and disloyalty, budgetary con-
straints, attitude problems, inck of diligence, and lesser comparative
gqualifications. ¥

¥f the employer sucpessfully presents o legitimate nosdisorimina-
tory veason for the practice in question, the plaintiff may still prevail
in o disparste treatment case by proving that the ewployer's justifics-
tions were 8 disguise or pretext for discrimination.?’? The Supreme
Court in Tewas Department of Community Affairs v Burdine 113
siated that pretext could be shown “either directly by persuading the
court that a diseriminotory reason more likely motivated the em-
ployer or indirectly by showing that the employer’s proffered expla-
notion is unworthy of credence.”

The Supreme Court in MeDonnell apparestly gave the term
"pretext” the cennatation of evil motive or intent to diseriminate ti8
The Court found that & pleintlff could demonstrate pretext by show-
tng privr diserimination’™ For example, the plaintiff could point te
sttuntions where white employees who engagesd in conduct of compa-

R, Atellonmeldl, At} B8, «t 222

M 38 L5 56T (10TEL ‘Three bricklayers bronght suit sndee Tide Vi after being
dertind emplovinent by Fumeo Construction Dorporation. 74 st 565

10 K wt $TT78. Fev Board of Trusiees of Keene Staie College v, Sweeney, 438
U8 24 11978). The court haid that o defendant wesd not go 5o far 48 proving sbwence
of discriminglory intent et the rebutial stage becsuse the svticulntion of 2 lzgitinate
gmdhmmmmry wition |s sufficient to reguire the plaintiff (o thow a prelext. A at

29,

111 See. ey, Kenyatia v, Bookey Packing Co., 589 F.2d0 552, 558 (3¢h Clr. 1931) {in.
¥olving unsatisfaciory job perfornance); Burdine v Texas Dep't of Commueity Al
fairs, 847 F.24 833, 514 {S1h €. 1981} {concerning « plaittifl's personality which
cunilicted with feliow emplayrest; Orshood v. Board of Trustees of Univ. of Arkanses,
845 1.2d RS, 656 (Sth Cir. 19B1) Uinvplving a faikure to reclassify a5 supmevisor basedd on
fal] sire of departmenty: Green v. Armstrong Hubber Co., 612 F2d 367, 968 (Sth Cir,
S9807 tinvolving a blsck employes discharged for fghtig) Leimen v. Fashion tnst, of
Teeh,, 551 F.2d 1330 (2d Cir. 1978 {eoncerning & female pinintifl rejested in favor ot o
better gquatifing raelel.

112, Swe Texas Dop't of Comimunity Afairs v Hurdine, €50 D5, 28, 254.58 (39813

L 450 US. 24% 119811

134 A, ot 256.

115, McDonaelf, 411 1.8, at 80¢.

116, 4.
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teble sericusness were nevertheless retained or i More.
; rehired 27
:.t}:'e:, t;.fw olabntiff e;:uid prove through the use of statisticat analysic
4l the treatment by the emplover “conformed to

of diserimination sgainst blagks, "8 " general patiem

Both the plaintifl and the defendant in dispara cases
{e treatment

have relatively essy burdens of proof mgar&ia?r the pf':::z {:nm case

I txiza mmzamp of 2 legitimate nondiserhminatory reascn for the

praction in question.’™® Therefure, the suteome in 2 disparate treat.

ment case can turn on the plaintiff's sbifity 10 demonstrate that the

rondsicriminatory fustifications offered by the emgployer are by %

pretext for discrimination, 190 '

The Bona Fide Uocupational Lualification

In order o refute o claim of diseriminats . e
detnonstrate eithor o business necessity and iegig;atee :iim
natory reason for an employment proctice or an exveption which is
ﬁmtz:}:zhry.m Fitle VI vontaing an important exception ta its general
prohibition against diserimination 198 This exveption sistes:

Notwithstanding any othay provision of this Title, {1) it shal}

B0t be an unlawful employment practice for an employer to

hire and employ employees . . . on the basis of . _ | religion,

sex, or national origin in those certain instances where reli-
glon, sex, or national origin is 2 bons fide necupational qusli-
fiaatio{: (BFOQ]  rensonably necessary Lo the normal

operation of that particuder business ar enterprise 123
5 Courts have often inadequately distinguished the statutory
p Ff)ﬁ!ludefense and the judicially-created business necessity de-
ense. ¥ Seversl commentators have indicated that the conceptual
difference betwenn the doctrines is that the BFOQ defense seems
be m;g:lahle in both disparate treatment and disparate impact
cases.’=  However, the business necsssity defense anly aperates in
cases involving disparate fnpaes, 128

ni. i,

VIR X, ar 80K

R Burdine, 450 (L5 w 25556, Sew .

; ; peneraily Co . Pefendonty Surdem of

:’:;;g i Ditke VAT Closs Action Dgprmee Prewtmene Suity, 31 Afa}zfﬁx L. REv. 755, #

120, B SCHLEY & P, ORrosswan,

120 Sow sty e b O8 auprn vote B oaz 11T
o mtﬁ}  Dothard v, Bowlinson, 433 1.5, 921, 332.33 (4917) fuiting 42 U.5.0. § 200 20e!

123 42 USC. § 2000e-2tm. N : e
Lhcmﬁ &eX'wptée?% e B Nobe that race diserimination is not made schject &

4. B Sesin &P Orossaan, S provy rwia 8% ar 254
125 B Seust & P Gromsstan, Bpre note 9 Zt 2.5,
126, B Somigt & P Grotesan, e note B m 35858
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fo Dothord v Rowlingos # the Supreme Court pointed gut thet
the relevant legislative history of the BFOQ exception snd the infer-
pretation of the spplicable EEOC guidelines indicated tha) “the biog
exception was . .. meant o be an extremely narrow exception to the
genaral prohibition of diseriminstion oo the basls of see." 1% Despile
this aarrow interprotation given the BFOQ, the Dourt i Dothard up-
heid the exchusion of females from contaot positions as guards in 8
maximum security, silanale penBBentiary ™ The State of Alabama’s
BFOK? defense wes based uporn its need 1o contrel snd maintain effec.
tive securily in thelr penal system by employing perstns of adeguate
strengthnt® The Court held that the stete's defense sucpessfally re-
hutted Dothard’s allegntion of sex disoriminationt®
"Many courts have disagreed s to what constitistes & sufficiont
BFOQ defense’™ The narrowest view is found in the Ninth Circuit's
decision in Hosenfeld » Southern Poacific Co.'% which involved a
raiiroad’s refusal to hire o wornan for the job of agent.telegraphar. ™
Southern Pacific restricted this position to male employees on the
grounds that womes could not handle the physical aspects of the job
as well as the long hours regutired.’™ The Rosenfeld court held that
whern there was & high degree of correlation between particular sex
characteristies and the ability wo perform a partivolar job, thers had
to be an individual evaluation of the employed's ability to perform
the tasks required by that partieulsr job.'* Therefore, the court held
that Southern Pactfie's exclusion of all women from the job as agent.
telegrapher was not justified as a BFOQ '

]

127, 483 U5 321 9.

128. Al at 33, Ser, ag. Interpretior Mememndum of Senatorx Cloek and Case,
110 Conc. Hec. 7213 (1964 {explaining the legislative tntent to rreste an waception); 29
C.F.R. § 1504208} (1607 (which provides that the EEOC "betteves that the [BFOQ) ax-
teption #t 1o sex thould be interpretmd narrowky sod Ut the eomstruction of the stat-
ute should be given weight”k Strota, Sex Diserimination: Fitle V4 and the Bona Fide
Oocupations! Qualification, 45 Tek. L. RLv, 1025 (L9173 {gerwrally supparting the in.
terpretation of Title VI which crentes the BFOK} exoepiiond.

129, Duthord, 433 1.5, 21 128,

120, M. at I35, The court aceepied the state's comtention that sex offenders bnvar-
cerated in the privem could sextnbly amault Fernmbe guntds, which would not only pose
;;émea: to the guards pemonally, bk to the security of the faeility ex a whale, 2

121, K. at 336-37. Fewever, the Fighth Cirenit has rejecied o simailor defanse.
Gunther v. lowa Siate Mon's Beformatoey, 612 £ 23 2075 152 (b Cir, 1980, 0 Dea.
Hier, the tourt declined to pernit 8 BPOG sxoegtion whivh would have exchuded wo.
men from the pogition of vortéctiona? afficnrs. B, 3 1082.25

132 Comment. 54 Hanv, L s, 1109 1077 (195

133 444 F2d 1210 ¢0h O 39710

134 & o 1223

I35 B4 oar 1334

135 7 a 3235

I3 RS oar 1TF
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Fhe Fifth Circuit i Weeks v. Southern Bell Telephone
gruph Lo 3% ariinulated & broader definiton which peeriiﬁt:di ?:;
ing of a BPOG where “sll or substantially all women would be
unable 1o perform safely and officientiy the duties of the job &
volved, % In Weeks the telephone company bad excluded wamez;
from the position of switchman hased on the company's percenti
that the job was oo strenuous for woment® Despite the brmz{?:
terpretation given the BFOQ defense, the Fifth Clrouit conchuded
that the telephone company failed to satisfy its burden that substan
tally sl women would be unable to perform the job of switchman 19

roud interpretation wias soon limi i
stom by the Filth Cirogit, In Disr w Pan ﬁmmaﬁ?‘r;ﬁg :::‘ ‘f:;:-
plaintifl chalienged the girline’s poliny of excluding men from {Zzgi;
a_imzdmt positions. ¥ Pen American excluded males from the posic
tions based upon its belie! that customers preferred to be served by
femule flight sttendinis 14 The Fifth Circuit held that the BFOQ
section of Tiie VI requires an emplover 1o prove that the "essence”
of the business would be undermined without the discrininatory job
classifioation ™ The Fifth Circuit found that Pan American falled to
prove that male Bight anzendants would undermine the “essence™ of
the aleline industry which the court found to be passenger safety 1%
) I Gunther v Jotes Stoze Men's Reformutory,'*' the Eighth Cin
ctaiy mfw& 1o accept & BFOQ justificuiion presented by the State of
lowa with regard 10 its hiving practines ity s minimum security pris
w;s‘x‘f’ The Eighth Cirenit distinguished the Dotherd precedent by
focusing on the “manifest relationship” between the BFOQ and the
emplovment in question. ¥ The Eighth Cireuit found that the “ram-
pant violence” and the “peculisrly inhospitable” environment found

138, 408 V.24 224 (8th Ok, 10865
::wn . o 238, b
0. KL ot 2AS38. The com,; Anverted i i i 3
wu.;:;eyo;;d m% ok mp:é:;:;” Ir‘;'&d that the heavy lifting involved in the joh
o Fd.as 238 The sompany Failed to xubstanti - i "

the inte thiat "all or substantialty ail” of
the m!?f bapp!icmta would be unable to perform the litiing involved in the job dessi

45 442 F2d 380 (5th Cir. X i

5. T4 w3886 b vert, dettiod, 404 115, 950 (1971}

144, I wt 387, Pun Amerieay argoed that an ai { & un

an mirplane cabi e

::Qmﬁ:r;: r::;i«h ;‘m‘:* fenr, Paxsenger's fears mﬁd be: m::n?o:ir;lﬁ:ts ¢

ploying fen 38? order w produse # valtning effect among it passengers. fd.
u 148, B ;;l ﬁ.ﬁﬁ:} ;.wurs recofnlied that the publie's expectations of female Fght
wmdnmm ey st p:d ¥ be diffieuts to change. However, the caurt Leld that it was

e Sures i?m gf;;ﬁ‘;m which Title Y11 was meant to uvercome. 7d.

148, dd. w1083,

148 K, wt 305588,
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in the Alshama maximum security prison system was the justifica.
tion thet the Supreme Court used to find HEOKY in the Dothard
cnse i Ag the Gunther case invalved a minirnuemn spourity prisen,
the Eighth Circuit could find no justifisble resson advanced by the
state, other than the reasan of the plaintiff's gender, which wostdd
dicate that the plaintilf was unable to performn the duties required by
the job clasxification '™ Acenrdingly, the Eighth Cireuin held thet
the State of Iows failed to demonstrate that jis job clagsification meb
Pitle VH's “‘ewtremely nsrrow’ BECOG exception in smployment
discrimination”H?

The Pregnoncy Dscriminaiion Aot

One of the most perplexing issues in the Chambery case is the ade
equacy of protection afforded to women wha “work and besr chile
dren,”t5  The Supreme Count fivgt  addvessed  pregnanty
discrismination in General Hlectric Co. » Gilbert ¥ General Elpciric
provided compensation 1o all employees who berame totatly disabiad
as » result of & noneccupatiunal sickuness or socident M Howewer, it
excluded compensation for pregnancy under the plant® The Court
held that an employer was not prohibited under Title VI from ex-
cluding pregnancy disabilities from & comprehensive  disabliity
plant¥ Consequently, there was no gender-based diserimination,
singe pregnant women were the only group of employees whe did not
receive disability benefits offered ander the plan '™

The Suprerae Court’s decision in Cleneral Electrie prompied Cone
gress to revarse it through the enactment of the Pregnsney Diserimi-
nation Act {"PDAM of 197815 The PDA provides in pertinent park:

[Tihe terms ‘because of sox’ o ‘on the hawis of sex’ include,

but are not Hmited to, because of or on the basis of preg:

156, 14

t5:. M.

152, {d. as 2087,

153 Greeae. Daenty Yeors of Civil Riphtar How Firmy o Foundation, 37 BUTGERS
L. Ree. 70T, 728 (1885%

154, 429 WS 125 (1976

155, M. at 121,

156, id. at 127.28,

157, 7d. at 14546, Bur see Kushville Uue Co. v, Satty, 43¢ LS, 536 OETD {detarmin.
ing that General Elrctric mits Bt deex nol elimsizate Titke VIES applizion 10 preg-
nancy discrimination}-

158, Cenarol Elecinic, 439 113, at 138, See Geduldig v Adello, 437 U5, 45¢ (1Y
There are cxsentintly two EToups, ant being an a¥l-Fesmale group which s seeldng preg-
nancy disabilicy benefits, wred w secand ane which melades both males and {esnales,
seeking general disability compensation. Thevefore, fernales as & protester] ehisy were
tiot discriminated against, i, ot 45697,

159 42 .S C. § 2000(k) (1980}, Sex Note, Deperdduntt's Preguancy Reloted Afedicn!
Benefits gnd the Pregnancy Digeriminarion Act, 1983 DUKRE bl 134, L3 883y,
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nancy, childbirth, or related medical conditions; and wotnen

affected by pregnancy, childbirth, or related medical condi.

tions shall be treated the same for all employment.related

purposes . . . including receipt of benefits under fringe bene-

fit programs, as other persons not so affected but similar in

their ability or inability to worle 160

Following the enactment of the PIXA the Suprerne Court in New
port News Shipbuilding & Dry Dock Co. ». EEQC™ embraced the
concept that “[tlhe Pregnancy Discrimination Act has now made it
clear that, for all Title VII purposes, discrimination based on a wo.
man's pregnancy is, on its face, diserimination because of her pex, "5
The decision in Newport is supported by the legislative history of the
PDA, which demonsirates Congress’ intention to subject prognatcy
based discrimination to the same judicial scrutiny as other acts of sex
discrimination, 163

A recent Eighth Chreuit case, Carney v. Mortin Luther Home,
e '™ held that an employer viclated the PDA when it placed s
pregnant employee on unpald pregoancy leave® Carnev was eme
ployed as a services trainer for the mentally impaired a1 the Murtin
Luther Home, where she taught a range of shills to the residents /%
In addition to these training activities, Carniey was 5 house parent
which required her to assist residents and give haths i

As a result of her pregnancy, Carney was discharged withms pay
until the birth of her child, based on the employer's belief that she
would be unable to 1ift or care for residents without assistance.
However, the employer failed to carry its burden of establishing that
lifting and caring for residents without sssistance was 5 BFOQI®

The Eighth Circuit emphasived that the PDA was enscted "0
ensure that pregrant women sre judgad on thelr actual sbility and
willingness 1o work™ rather than on an employer's personal beliefs

86 42 USC. § 200eck;.

151 452U S ©BO {I08T

182 72 21 884 Sec HR. Rer. No. 95945, 35h Cong.. 2d Sens. 34, reprinsed i 1978
2.8 Coor CoNg. & Aosun. NEws 4749, 4784 . i

i6%. H.R. Rer. No. 945, 95¢b Cong., Od Sess. 4, reprinded in 19718 U8 Cope DG
& Ansun, NEWS 4749, 4754, The Houss Repors recognized the cerious chutanies faoed
?_?, pragnant wz;nea é;i the work force, The Heport dlesrly nowed thet the

feionsey - - - Sisriminatory employment polities on pregnant woien in gei

wrai has historicslly had 2 persistent and harmful offeer wpan their carenrs.” A e
Aer, No. 948 21 6, 1978 1.5 Cope Cons. & Arnen, NEws st 4754,

158 824 F.2d 543 ilh Cir 19873

1858, #d st 644

158, Id. ot 64344,

. A et 644,

168, A4 at 4R

168, [ et G40, In fact, the employer concedad ot appes] that Carney could per
form har job sdequately in @ pregnent eondition. 1. '
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concerning the employvee’s pregnancy 1t

Conatitutional Issues and Their Applicetion o Fitle VH

Regardless of whether & case is based on constitutional grounds
applicable to public employers, or Title VI grounds spplicable to pri-
vate smployers, couris have made it clear that employers may not
discharge female emplovees for reasons of pregnancy absent a show-
ing of necessity*" Specifically, the cases decided on equal protection
or right to privacy grounds clearly indicate that in the absence of suf-
ficient justification, discrimvinatory policies will likely be found to be
freational and arbiirary t*4

Judicial protestion sgsinst smployment discrimination under the
guise of egual protection was evidenved by the Fifth Circail in dn-
drewy v Drew Seporate School PHstrict.?™ The Fifth Cirouit struek
doverss 8 school distriot’s poliey which viclated the equal protection
clouse of the fourteenth amendment.’™ The school district’s policy
prohibited the emplovment of parents of illegitimate children ™
Two pavents of Hlegitirnate children employed in the school distriet
a5 tenchers aides brought an action challenging the constitutionality
of the tilegitimate parent polipy ¥99 _

The school district defended s policy on the bass that illegiti-
mate parenthood is prima facie proof of immorality 77 The district
further contended that the presence of unwed perents in an educa-
tional  envivenment would significandy contribute to  teenage
pregrancies,’™ However, the Fifth Clrcuit rejected this argument
because B was based only on speculstion and lacked factual sup-

$10. 1 See afve Lewie v. Deits Airlines, Inc. 103 F.2d 094, 98380 (&k Cir. 19B4)
thelding that there Bxist be ok ohiestive analysis of the employes’s capabilities and the
nmensary regmiremerts of P bl EEGC v Oid Dominion Security Corp. 41 FEP.
Casex 812, 51118 (503 Va. 19881 {finding thet an employer's discriminatary practices
will not be upheld hased sulely on op emplayer's good faith or subjective beliefs).

195 depol Dacsitos of Farerege, T CoRegnT My, PROBS. HY, Hra E g1 EER

138 Marriss o Pen American World Airways Tng. 843 F.5d §70, 676 45th Tir. 1980).

373 507 P By e T HG)

EY S B AP 2 ¥

395 ML st B32 The sthoo! distrct's pakcy provided thel perenthood of an fHegit-
smate ohidd would satomatioally exclude an applicant or employee from eraployment
wilhin the shool systens, &

1%, M.

1 oom 814

198, I, at 19, The sehoal distriet snted that its policy furthered the creation of a
mors] schalnsbe eovivewseot, Theie fastifreation for the policy wass “{1) onwed
parenihond is prima fecie grocf of smmarality; (23 urpapd pOrEnls 3re improper com-
el rale models, after whem stadents sy patiern Uwiv fives; (3) employment of an
biewad warent inoa swholastie endirenment mmtecially eoritribites tn the problem of
sehool.giv) pregranews” K. ost Gl
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port.1®® The final fustifivation offered by the school district was the
parents of illegitimate children are poor mle models for the sty.
dents. " The court rejected this rativnale as well and stated that
in the absenve of overt, positive stimasli to which ohildren
can relste, we are convinoed thal the likelihood of inferred
learning that unwed parenthood is necessarily good or
praiseworthy, is highly improbable, if not speculative. We
are not 4 ali persuaded by defendants’ sugpestions, quite itn-
plansible in our view, that students are apt to seek out
kaowledge of the personal and private family lifestyles of
teachers or other siuits within a schoo! sysiem (i.e. whethey
they are divorced, separated, happily married or single, ete.},
and, when known, will approve of snd seek to emulate
them 151
Moreover, the school district fafied to take into consideration the
oaadtitude of circumstances "under which illegitimate childbirth may
weeur snd which may have little, #f any, bearing on the parent's pres-
ant moral worth.”" % Ag a result, the Fifth Circuit held that the pol-
iey failed to withstand the most lemjeni egual protection analvsis,
which required that a classification be rationslly related 1o 2 legiti-
mate governmental interest.!®® 1t was not disputed that the school
had a legitimate governmental interest in assiming their student's
mornl as well az scholastic development.'™ Yet, the means used to
obtain that goal, by firing unwed parents, was not rationally velated
1o that interest, 158
Many courts have held that public employment is not & privilege
that can be made subject to unressonable demands. 1% in Fonton v
Newpert Npws School Board ¥ an unmarried pregnani teacher chal-
lenged the school board’s poelicy which requived ber (o take a foreed
leave of absence because she was single and pregnent'®® The plain
1] claimed that this policy constituted bath a vielation of Title Vi
are} of her constitutional right to privacy 199
The sehool bowrd attempted o justify its policy by contending
thit it hod  legitimate interest in “protecting school children from

179, K s 611
180, Id. 614
ARL Fd. o) G1G-IT.
155 B, sL 61314
183, fd at G4,
e i
185 4. .
. 9&?}& Ponton v. Newport News School Bowrd, 632 F. Supp. 1056, 1062 (ED. V%
187. 632 £ Supp. 1056 (E.D. Vs, 1588
1BB. Id. Y. 1060,
189, i a1 3068,
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exposire to a single, pregnant teacher.” ™ Unwed pregnancy was
gonsidered by the school bosrd to be a morsl defect which randered
the plaintiff “unfit to tench.”*™® The district cuert found this conten-
tion o be meritiess™ 'The mers sight of an onmarried, pregnant
teacher, without proof that the lescher intended io spenly advocate
the virsues of unwed pragonnoy, would not create 4 need for the st
dents £ be protected 3™ The court further determined that the:
fpliaintiff’s pregnancy would not hawe affected the Scliogi
Pourd’s authority to prescribe the curriculum for plaintiff's
students, nor would i have allected plaintiff’s ability o im-
plement this purriculuin in her classes. Finally there was no
danger that plaintiff’'s single, pregnant status ¢onld in any
way be perceived as representing a School Board-sponsored
statement regarding the desirability of pregmancy out of
wedlock, rather, such status could only be viewed as repre-
senting a personal decision made by plaintiff in her private
eapacity. 194
Moreover, the court found that the plaintiff hed a right to besr chil-
dren out of wedlock which is protected by the Constitution.’® The
school board’s prohibition of this right constituted a violation of the
teacher’s constituiional right to privacy '™
In arder to determing whether the teacher's constitutional right
of privacy had been viclated, the court used a balancing test.’% This
balancing test weighed she school board’s interest in protecting
school children against the teacher’s righi o bear a child vut of wed-
kck.1%8 The court found that the sehool board failed to prove that i
had a legitimate state interest capable of overriding the teacher's cone
stitutional right to privecy ¥
Eou addition, the eourt found that the constitutional viclations also

190, Id. = 1062

[LO - R

192, M. \

193, fd. at 08243 There was nio evidenck pr ted by the sehool board 1hal the
pluintift iniended to shupe hoy students views toward the scoeptence of unwed preg.
naney. Therefors, the more knowledgs that the teocher wes single and pregnant
wontd “be negligible ot best.™ K.

{94, K. st 1063

98 A et 1061,

196, A at 1062, The Court siated that “If the vight of privacy means anything, it is
the vight of the individusl. married or single, Lo be free from wnwarranted governmen.
ta] intrusien intn malters so lendarnentatly affecting o person ay the decision whether
to bear or beget w ehild” fd. {groting Bisenutadi v, Baled, 403 118, 438, 453 (19721

187, Pontow, 32 F. Supp. at 1062

8. il The conr bad “serious dowhi” ss to whether protecting sehool children
From exposure 10 sn unwed porsit wes 4 legitimute state interest. B

95 M. ut 1063 The seurt found that the sehood board's interest assaried in sup-
pars of the mandatory pregusncy teave way, a1 best, sery weak. &,

,,4_A
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stated a canse of action under Fitle VIL20 The fact tha the teprhar
had been forced 1o tuke a laave of ghsence because she was single and
pregnant established a prima facie case of gex discrimination®? This
shifted the burden of proof 2o the school board in order Lo articulate
a legitimate, nendiscriminatory reason for the policy 792

The only justiffcatien offered by the schoo! board was that un.
wed pregnant teschers set 2 bad moryl example for schoal chil
dren®® This justificstion was found by the distriet court o be
nhaccejpiahle 704

SUMMARY

In summary, 8 Plaintilf bringing a Title VI action under the dis.
parate hmpect theory must show that the employment praciics in
questinn impacts statuserily protected emiployees it a diseriminatery
mannes ™ The bupden then shifts to the employer to establish
either & business necessity or & job.related criterin % In addition,
the employer must show that the empioyment policy in question i
the ieast restrictive alternative 7

On the other hand, the disparste treatment anulysic focuses on
the estabiishment of discriminstory intant as & mntivetion behind &0
emplover's polivies.? ‘This showing shifts the burden to the sm
Ployer to articulsie a legitimate, nondiscrimingtory resson for the
employment policy in question.® Purthermore, n eaployee may be
required 10 demonstrate that the employment practice in question i
a BFOQ, which is » statutorily created exception io a diseriminatory
practice under Tide VI[ 2

Another statutory provision which sesks o protect the rights of
pregnant employees is the PIIATY Thix act hss mode 1 clesr that
for Tile VII purposes, discrimination based on pregnency, is on its
{nce, sex discrimination. 3t

Finally, the application of the equal protection doctrine, and

M6, 7d. st 1083, The court identifled preguancy s an immutsbie sex cherssteristhe
snd secorded constitutional protection to the right b begr 2 child oot of wedlock. &

201, id, The toust emphasited the PDA which makes b oear that diseriminution
wzl.{lg b;? of preguancy in sex diserimination in violation of Tike VI id '

8 K

.

203, Sex qupre notes T0-T4 sand scooumpanying tewt.

206, Sew supro notes TS and mmp&n?i;g iext.

. Ser pupro notes 499 and sceompanying tavt.

MR Sew vupro motes 1002 snd sccompanying taxt,

8. Ser supre notes 0713 and acommpanying lext,

20, See rupro notes 121.73 and accomipanying tewd.

23 Ser pupru notes 35950 and acompanying et

52, See supra notes 34163 and secompanying text.
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sthter constitutional issues, o a Title VI case s unclear,®? while the
cases which heve uiilized o constitutions! appraach to find a vielation
of Title VII have deali only with the public sector and state actiom,
the question remalns open whether these swme standards apply to
discriminatory employmens polivies by a private employer.2H

AMNALYSIS

In Chambers v Omahe Tirls CIud?® the Bighth Circuit ad.
dressed s contemporary pregnaney discrintination elaim 21 Chambers
successfully established a prima facie case of both disparate hmpact
ang disparate treatment, because she was fired for being single and
pregnant.®T She was fired because the Gisls Cleb (“Club”) had »
Negative Rale Model Policy {“Pelicy”™) which prohibited the smplay-
mert of wassarried, pregnant staff members. ¥ The Chib justified
this Policy a5 a business necessity and & BFOQ by emphissiring the
Club's goal of preventing teenage pregnancy.™®

In Chombers, the Eighth Cireult did not accurately distinguish
between the BFOW and the buginess necessity sxoepticns o o claim
of Title VI discrtrnination.®2® The business necessity defense is 4 ju-
dizially crested pxveption o s cese of disparate Impact, and the
BFOQ is s statwrorily ereated exception 1o a case of sex-based dispa-
rate fredtment 1 Yei, the Eighth Cirewil ervoneously soncluded
that the Club st ity burden of estshlishing & BFOQ besed on its evi-
dentiary proof of » business necessity, %2

Moreover, the Eighth Cireuit’s determinaiion that the Policy
sonstituted a business necessity is questionsble,?® The (lub failed
prove that there was 4 manifest relationship between the Pelicy and
the prevention of teensge pregnancy.™* Therefore, the application of
an insufficient justification to meet the much narrower BFOQ de-

238, See supro notes 175212 and sccompanying Lext.

14, See supra sotes 173204 and sconmpanying test.

215, 834 ¥.2d 68% ¢Bth Cir, 3U87)

236, This ts the first tine that the Kighth Clreuls has henrd 5 pregnancy based wex
iacrimingtion s since Srown b Budhke. Ser Brum v, Bathke, 368 F.24 558 {8eh Cir.
AP,

217, £hgmbers, 334 F 2d a 101, 703,

218, #d. .\ GBS,

2948, Id wr THY, TOAL

296, O, SULLIVAN, prpre note 4, a8 13138, Ser supra note 124.24 and scoompanying
text (detuiting Uhe distinction between the two coneepte).

221 €. SULLIVAY, supmn naie 4, ot 132, See alve Ciriggs v. Dake Power Ko, 401 U5
£24, 435 (1971) for big Lhe ¢ #h ). v - )

222, Chambers, 83¢ F.20 ut 804, The Eightk Clrouie spgplied the manifest redatian-
shig analysis 1o both defenses. 1.

2%, Ser indro notes 24833 and accompenying text.

224, Sew {nfro potes 266-74 and menampanying text.
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 fense was improper and led to an erroneous conclusion by the Eighth

Cliyenis 225

THE Business NECESSITY DEFENSE: AN EMPLOYER'S HEAVY Burney
The Kighth Clrcuits Failure to Apply s Heevy Burden

Arcording 1o the Supreme Court in Griggs, o business necessity
exists paly if the challenged employment practice has a “manifest re-
lationship to the employment in question.”?®® The Eighth Cireult in
Chambers expressly stated that this presents an amployer with a
heavy burden®¥ However, this heavy burden was never placed
the Club. ¥

The Eighth Circuit upheld the district court's finding of business
necessity by determining that the Policy had a manifest relstionship
to the Club’s fundmmental purpose ™ This manifest relationship test
was applied withour olarifying any nexus between the Policy and the
Club’s purposes ™ The Club's express purpose was b serve young
giris and to provide ther with pesitive options in life.®™ Specifically
it was established by the Club that teenage pregnancy would be con-
trary 1o thet purpose® The only evidence presented to establish a
business necessity was that the Club “honestiy belisved that to per
mit single pregriant sinff mersbers to work with the girls would con-
wey the impression that the Girls Club condoned pregnancy for the
girls in the age group it serves. 852

Notwithstanding iha validation studies are not always reguired
te prove s business necessity defense, mere speculation shoutd not be
permitted ®¢ In the absence of & factual basic for a discriminstory
practice, an employer should not be permitted 20 knplement the pob-
oy 2 The Club's honest belief thut the Policy acted to prevent teen-
age pregnancy is insaificient to suppert either o business pecessily oF

Ser infru notes ZIBTT aod soeompenying text,

Ciriges v Dukte Power Co., €61 DS 424, 432 (19713,

Chombers, 834 Fuid w101,

See {nfro notes 20674 and accompmaying text.

Chambers, 834 F2d o 70102

Ser infru notes 24350 and scoompunyiag texs.

gam, 534 Pt a0

B owp 7002

. 1. a6 W2 Ser aloo Davis v. Ciy of Dallas, 717 F.2d 265, 20718 {5sh Cie. 1969

thokding that the profeazions) nature of the job of ¢ity policy s#fiers, coupled with 158

riaka wod the public respansibility inherent in that poaltion, junified net requiring <

pirical avidence of jobr relatednres to 4 job pesgis 1 which reguired spplicant?

bave sompleted 45 sementer hours of collegs cradit with & ¢ avereges. sch

o mm?t’mh v, Southern Bell Telophone & Telagraph Co., 408 F2d 238, 78 {
ir. 19653,

HRABRELRR

8

a
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BFOQ defense?® Belinfs and speculation, without more, are nol
plausible substitutes for demonstrable data ™ The prevention of
teenage pregnancy by the Policy mast be definite and irrefutable, not
merely believed by the Girls Cluh

Pespite the theorstical awhwardness of applying the constitu-
tional doctrihe cases to the favis at hand, it ks wseential to do se in
aorder to demonstrate the lack of business necessity.Z*® If courts have
seen fit to redect 8 role model defense bevause it was not rationaily
related to o legitimate interest, it stands to reason that the Club's
Policy cannot mest the stricter manifest relationship analysis 240 It
must be noted that the constitations] doctzines only ppply when the
plaintiff can make o showing of state action. However, there i noth.
ing in the spplivable case law or statutory provisions to suggest that
Clongress intended to itmpose an easier burden on the private em-
plover with regard to sexus! discriningstion®! There are seversl
eases which have dealt with facteal siteetions very similee to Cham-
bers, yot have correctly rejected an employver's role model defensa 242

The Fifth Circuit in Andreuws rejected a school district’s policy
which excluded parents of itegitimate children from employment. 43
The school district claimed that unwed parenis were improper mle
models for school children, and weuld contribute to the problem of
teenage pregriancy. %€ The Fifth Circuit stated that these claims
were “patently sbsurd” and that llegitimate chitdbivth should nol be
likened Lo & moral disease 25

More importantly, the Fifth Clreuit dissussed axamples of ilegit-
imate childbirth which would have no relation st all to o parent’s
present capability of being n positive role model ¢ For exasmple, the

© sehool district’s policy would have exciuded sn unmarried teacher

who becarse pregnant as s result of being raped and chose not

298, Chambers, 334 F.2d at TI-08 {McMiiBan, J., dissenting}. Ser supro note 188
i gepompanying texk.

¥ Chambers, B3 F.2d at T0T-08 {Me¥illian, 3., dissentingi.

FE, Ser generaily, FEOC v. Roth Packing Co., 187 F.2¢ 3B, 332 8th Cie. 1986)
Ll:?wing thet thare must be & sompelling need for she pulley that is concrete and

rsitey.

239.  Sew smpra notes 171-214 and accompanying tex,

240. Bew Sauty v Nushille G Co, 522 F 34 450, 885 {6th Cir, 1978). .
241 See suprs notes 1518 and nocompanying text, Generally mtional is delined s
“having reason or understanding” and Mowifest as “sasily undersiood or recognived;
Shvicun, to make evident or pertain by showing o displeying” Webster's Colleginte

Eretiomury T24, 977 (9th od. J8R3
42, See yupre aotes 17399 and sovompanying 1exh
243, Andrews v, [rew Nunicipa! Separate School Eistrict, 3 F .24 633, 87 (3913).
B, i nt 8ia
345 I3 et 615
5. Id.


http:discuss.ed

1144 CREIGHTON LAW REVIEW . Vel

abort the child 29

Admitredly, 2 school distriet hax » legitumete state interest ip
eontributing fo the moral and scheolnstic development of children 2w
However, the exciusion of parents with illegitimate children is ny
rationally relnted (o that interest.®®® The Fifth Cirevit has sipted
that there is no factusl correlation between the exclusion of an un.
wed parent gnyd the prevention of teenage pregnanay ™

If a role model defense identical o that made in Chembers could
not withstand the most fenient standard of s equal protection snaly.
iz, arguably it should not have withstood the more rigorous manifes
relationship test of Title VIL® The Policy in Chambery, like thel in
Andresos, constilstes both an inherent and as applied impermissible
diseriminatory classification based un sex.2¥ Henoce, the Cheb should
not be permiited to discriminate under the guise of Title VI when &
would not be permitted to do so if it were g state agency.®>

Furthermore, ¢ouris have found that the right of childbenrving is
& matter of privacy which falls within the perwmbra of personal
rights protected hy the ninth and fourteenth smendments. * In Pon.
ton, & pregnant vimarried teacher was forced to take & leave of ab.
sence bwecause the scheal district alleged that such teschers would
have & negative impact on school children ™ ‘Thae district cowt ree
ognized that schiool districts must be accorded great deference in re-
gard to decisions affecting the mansgement of schoois.?™ However.
ihe school district’s interest in avoiding the student’s exposure 1o the
sight of an unwed pregnamt ieacher did not outweigh the teachess
constitutions! right to besr 8 child out of wedloek =7

The resclution of the constitutional issues in Ponfon indicates

T, M. The Fifsh Clirmuit sieted that “{a) person ovold live an impeceable hfs. yet
be berred as unfit for empioyment far At event, wheiber the result of indiscretion 82
nof, gecurrng a% any e in the pagt” Jd,

248 M st OMA.

340 14,

250. 44, a BYT

251. Chombers, 834 F.2d ot 108 (McMiltinn, J. dissenting).

253 Andrewes, 8 F.0d w0 613

23 Compare Chambers, 834 F.2d wt T0Y swith Ancrews, 507 F.5d a3 517, Where 4
state has adopied o atapect clasuification Iivolving mex, the Court stated that i "heacy 3
heavy burden of justification” McLasghtin v. Florids, 78 U.8. 184, 196 (1964 T
Supreme Court steted thas "In order 1o justify the bt of & suspees clusaification & 5o
st show LWL itz PLEDoRe OF interest ix both conutitutionally permisitie snd syttt
tigl, and thay iha use of the classifivntion is ‘eemsary o the mvornplishmen’ of i3 9‘;;
pose or the safegunrding of its intevest.” Sugerman v. Dewgsill, 413 0.5 $54, g LI

254, Sew wuipro oote 185,

155, Pomion, £32 ¥, Bupp. at 1082, Sew pupvu note S8,

BEG.  Ponton, BY ¥ Sapp. ar 1082,

1. See supro notes IR0 and ascorpanying texd.
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that the sehool distriet’s policy alse violated Title V1T Pomton suc-
vessfully ¢laimed that the scheol district’'s mandstory pregnancy
lesve disoriminatedt on the basis of sex in violation of Title VI1.¥¥
The establishment of Ponton's prims facie case of sex diserimination
shifted the burden of proof to the school distriel in order to articulate
a2 legitimate, nondiseriminatory ressen for the forced prognancy
leave ™0

The court srmphatically reiterated the invalidity of the school dis-
srict’s justification: that unwed pregnant teachers provide a bad moral
exzaple for children® The court steted that “discrimination based
o either immutable sex characteristics or eonstitutionally protected
activities such as tharriage or child rearing vidlaie fTitle V1]] because
they present obstacles to employment of one sex thet cannot be
overeome. R

‘The analogy between the decision in Porfon and the Eighth Cir.
enit's holding in Chambers is particularly appropriste in the Title VII
context. ) The diserimaination in both cases is based on both an im.
mutable sex charstieristic {pregnancy} and a conatitutionaily proe
tected activity {the right 16 beer children out of wedlodk )™ Penton
unequivoczily holds that a policy which discriminates against the en-
joyment of these rights are, without exception, in visistien of Title
Vi

Additionally, the decision in Ponion demonstrates thot a role
model defense without sufficient justifiecation cannot meet even the
least burdensome fest of Title VIL®™ 'The articulation of a legiti-
mate, nondiscriminatory resson for a discriminatory employment
practice is much ensier to establish than the business necessity and
BFOQ defenses.® ARhough the articulation of a legitimate, nondis-
eriminatory reason for an employment policy is a defense to 2 claim
of disparate creatmens, it is important 1o note thas a claim of dispa.
rate impact places a murh beavier burden vn the employer to prove &
business nevessity ¥

298, Ponton, HBAEF. Supp. sx {4

8. M.

6. S ay 10ER

bt N

W A

263, Eee iufm notes J66-74 and sooompanying rext.

264, See Chombers, 834 F2d w897,

65, Fonlon, 532 F. Supp. at 1065,

288 M. .

P67 Sew supra note 119 and scopmpanylng text.

268, See supro notes 10748 snd sccompanying text, See alse Hawhing v. Acheser-
Buscly, Inc., 697 ¥ 24 81015 (hih Cir. £983) {holding thw disparate impact claims place
% heuvipr burdey on the employer).
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Therefore, it is inconceivable that the Eighth Civeuit in Cham.
bers could have found the Club's role model defense justifighle as s
business necessity. ™ Apparently, the Eighth Circuit failed tp plage
the proper burden of proof on the Club. 2™ This is evidenced by the
court’s unsubsisntiated sooeptance of the Club's propasition relating
an unwed pregnent instructer Lo ineressed teenage pregnatcies i
The assumption by the Club that Chambers wac a negative role
model should not have bewn able to withstand a business necessily
anslysic™? There was ne evidence Chambers intended to proselytine
the Club's members sbeut the virtues of single pregnaney. 3 For
thermore, the Clah should have been foreed to suppers its atfegation
of the absence of g least restrictive alternative by more subsiantial
avidence, ¥4

Tre BYOQ: CoNoress' Naarow EXCEPTION
The Eighth Cireuit's Failure 1o Apply a Proper BFOQ Analysis

Courts must evahzate the iegithnacy of a BROG defense in # dif
ferent manner than a business necessity defense ™ Any policy thet
diseriminates on the basis of sex tnust satisfy the statutory require-
ment of 8 BEOQ which provides that it must be “reasonably neoes
sary te ihe normal operation of that particular business.”?® The
BFOQ defense is an “extremely narrow exception to the genaral prs
hibition of discrimination on the besic of gex. "2

. The BFOQ exception requires & court to undertaie & closer ex-
wnination of the pmployer's job classification and of the justification
offered for the challenged policy than the examination made by the
Eighth Cireult in Chambers.¥™ Congress intended the BFOQ excep
tion te be used in only “rare situstions” and gave i & “very limited”
application &% In contrast to Congressional intent, the Elghrtit Cirenit
endorsed the Club’s subjective belief that single pregnant instractors
sontrivute to teensge pregnancy without any showing of a factus!

—

28 Chambery, $34 F24 1 704,

210 4. et T8 (McMidtisn, £, dissenting).

=M M

e i

TIL Jee supro ouie 195 xnd acoompe: wit.

274, fivnon, 566 F2d at 50354 g b

735 Ser aupms 0otes 12¢4-31 and Bcoomparrying text.

TI6. Carney v. Martin Lathwr Home, bne., B2 £.2d 643, 548 (b Oz, 1681).

W Dothard v Rewlinson, 423 118, 321, N (15T,

Z18. Chorbers, 53¢ 7.2 wt 706 (MoMBlian, 1., dissenting).

279, See, R REZ N, 914, BEh Sest, 13, reprinted in 1969 U, Cone Con6- &
AD., News 2353, X403, Chambers would negate songressional fment if pregrancy 85
unethons were permitind after application of the BEOG wareplion,
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basis#6°

Ineredibly, B was the Eighth Cireuit itself which admitted that a
BROQ acelysis was not apphed.® In Chambers, the Eighth Cireuit
steled that “inasmuch as we oirendy have sffirmed the diserict court’s
finding of business necossity . . . we feel compelied to conclude thet
. . - the role modei rule qualifies as & bona lide secupational qualifica-
tion."#** While acknowiedging that the district court had not clearly
concluded thal the Poliey gualified as s BFOQ), the Eighth (ireuit
mistakeniy substituted the insufficient avidence used 1o establish the
business necessity defense and applied it to find 2 BFOQ
justification 2

4

CONCLABION

Chambers demunstrates the Eightl Circult’s dereliction in apply-
ing the requisite degress of proof in order to justify discrimination
under Title V11,224 By its faiture to place the proper burden of proof
upon an emptover, the Eighth Clreuit in Chambers perpetuates a wor
mian's constant struggle for equality in the work place.® (hambers,
in effect, provides a joophole for employery 1o escape sllegations of
pregnancy diserimination by 2 reliance upon subjective eriterin of
employment =8 :

Crystal Chambers established a prima facie case of both race and
sex diserimination ®® Having esteblished this burden, the Eighth
Cirewit saw fit 2o disregard the Club's heavy burden of rebuital 3%
This decision represents a chilling step backwards for the congressio-
nally muandsted geal of egual epportunity in the workplece ® The
decision slso crestes a loophole for the Eighth Cirenit to furthes
erpde women's rights not only in the workplace but pessibly in the
home. What bacomes steikingly clear in the Chambers decision is
that the Eighth Cirenit only partially respects the rights grantad wo.
men through the constitution and various legislative enactments.

286 Chambery, B34 F 2 ar 70008,

ZBi. A oat TR

2H2. A m TOH-05.

PRI ff st 105, The Elghth Cireuit noted i ils order denying & rehenring en bane
that the districs court had stated thas sinee the Thuh "had met (i3] butden on the basts
of business necessity. it [wiasl rut necessary 1o delermine whether the evidenve would
satinfy o BFLQ, sltliough prevumably it weuld.” Chambars v. Girks Chub of Chpuba, 79
F. Sapp. 9% 951 nBy {1886),

. See rwprr notes 21583 and svoompanying weat,
Bee suiprs notes 22633 and gopornpanying test.
Ser pupro ey $H-38 snd accomiparring 1exs.
Sow supra notes 34-44 and acoompanying text
Se¢ tuprs vower 238877 and acvmmpanying texl.
T supre potes 2T and pecompanying texs.

JEHEHY


http:workpla:ee.zs
http:applicatl.on
http:situatio.ns

1148 CREIGHION LAW REVIEW Vol 2

Apparently, the Bighth Circult may permit an individual to bear
ag;&ds ander the fsw, but deny the game individun! the right w bear
¢hildren,

Kimberly L. Hilliord . 89~

(o

Dedituted to my parents for their suppars and falth,

1348

ESTOPFPEL AND THE AFFIRMATIVE MISCONDUCT
REQUIREMENT-CHIEN-SHIH WANG V.
ATTORNEY GENERAL

INTRODUKCTION .

Traditionally, the United States goverizoent has been immune
from the ducirine of eguitabie estoppel.? Howsgver, in revent years
this view has given way fo the sounder view that estoppel may lie
against the government in the proper case.” Determining che proper
sase, however, has not been an easy tagk®

As & general rule, the doctrine of equitable estoppel preciudes a
party from maintaining a defense or o right that may have otherwise
been available ggainst ane who reasonably relied to his detriment on
the former's sctions or tisinformation? In order fo invoke the de-
fense of esmtoppel, four elements must be estehlished:

(1} 'The perty to be estopped must knew the fants; {2} he

mast imtend thet his conduct shell be acted on or must so act

that the party asserting the estoppel has 2 right to believe it

is so intended: {(3) the Iatter must be ignorant of the true

facts; and (4) he must rely on the former's conduer to his

infury®

In the United States, the traditional rule has been that estoppel
cannot lie sgsinst the United States government® The underiying
reason for the rule nppedrs 16 stem from the early notivn that “the
King can do no wrong,” which led to the doctrine of sovereign foumu.
nity in the Uniled States.” The principle seemed g {irmly ¢mbedded
that courts would apply 8 rather mechanically, without disenyning
any need for explanation or fustifiestion of its rationale® Barly on,
the Supreme Court has discarded the sstoppel argument by simply

1. K. T3aViS, ADMIMETRATIVE Law TREATISr § 1700, 4% 3] {1958 See, en., Fed.

eral Crop Inn. Uorp. v. Merrill, 352 US 450, 38386 (1947 tfinding that the estopped
“REgument 5 0ot applicable agaizat a goversmens agensy ) Utah Pewer & Light o v

United States, 243 11,5, 389, 40R-05 €191T) (discarding the estoppel srgument by stating
thet i i enough lo ssy thot the United Swtes is neither bound by nor estopped by
sots of o officers or mgents in anlering 1810 ab srrangement or agreement o do or
maute to be done whal the law does not seaction or perzmt’™)

%, K. Davis, AoMsstAATIVE Law oF vz Sevesres § 170, 2t 199 (19185,

3N

4. 3J. Pomerey, BQUity Jumspriooses § 808, w189 Gith ed 19413

5. United States v, Georgis-Pacific Co, 421 F 26 92, 96 (5th Tl 1910} {yuating
Hampton v. Prrsmount Pictures Carp, 279 F.2d4 1580, 104 ¢%th Tir, 1968,

€ Ser supre nole 1 and accompanying text,

7. K. Davis, AGaSTRATIVE LAw Taeanse § 1701, at 383 01354}
(197 B. Note, ¥guitohie Eviappri of the Gevermmens, T8 Umts £, Hev, 558 352

.
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negligent treatment does no viokence 1o the statute since the wrongful
acts did in fagy occur st different times shroughout the treatment.
However, where only a single negligent act has occurred, application
of the continuous treatment nale would be contrary to m express
statutory language. Regardiess of future decisions, Lane 15 B sighif-
cani Liberalization of Arkansas medical malpractice iaw,

John D. Nichols

EMPLOYMENT DISCRIMINATION...BUSINESS NECESSITY AND
BEOY Excerrions 7o Trrie VID ExTENDeb TO UNMARRIED,
PREGNANT Youry Services WorkeRrs Sexving as Roce Mop-
E1LS. Chambers v. Omaha Girls Club, Inc., 834 F.24 697 (8th Cir.
1987}

The Omaha Girls Club ($GC) 1s g private club organized to help
girls ages & to 18 “maximize their Yife opportunities.” One of OGC's
goals is pregnancy prevention, becanse it sees pregnancy as fimiting
the apportunitiss for ity young members. OGE emphasizes the devel-
apment of close relationships belween stalf and members and traing
its stalf to act a8 role molels for its members as 8 means of fulfilling
its mission, Pursuant 1o this approsch, OGO adopied 3 ''role moded
rile” forbidding single parent preguuancies among its staff menibers?

Crystal Chambers, a single black woman, worked as an arts and
crafts instrucior a1 the North Girls Club, a fagility of OGCT She was
discharged for violation of OGC's “rofe modet rule® when she became
pregnant. Chambers challenged the firing for ber unmarred preg-
nancy by Gling suit in federal district count in Mebragka* She broyght
suit under several theories, including violation of title VI of the Civil
Rights Act of 1964, ay nmended.® Except for the title V11 claim based

1. Chambers ¥, Omaba Girly Cheb, dne., 834 F.2d 697, 698 ¢fah Cir. 1387

2. The OGC's personnel policiss siate: .

MANR CLUB RULES

Adl pemons smployed by the $Hrls Clob of Omads are subjest to the rules and regule-

vong 28 ssablished by the Boged of Divectors, The fellowing are not permiited and

sach eciy may resudt dn fomediate discharge:
* 9 W WK N
11, Segarive rolc modeling S {Firls Cluh Members to tnchude sueh things as wagle
parent prognancies, .
I s 895 0.2

3. An gmicuy ewvige beief for the plaiatififappelizat points ont that Chembers’ emiploy.
Ment with £03C was oaly pant tne, Brief of The Sistethood of Bisck Single Mothers, The
Amerivan Chil Liberties $inion, The Nabwaske Ciei] Liberties Union, snd Fhe Center for
Congtitutional Rights 3 Amici {wnice in Support of Appctfaat st |, Chambers v. Oomaba Girls
Clud, Inc., $34 F.2d $97 (8th Cie. 1987) (N, 26147,

£, Chupbers v, Gl Girls Club, Inc. 629 F. Supp. 525 (D. Nebs, 1986), o d, 834
F.2¢ &7 (ih Cly. 1987),

8. il Rights A0 of 1964, Pud. L, No. 83352, 33 701016, 78§ S, 249, 253-86 (eadi-
fied ay amended et 42 U.S.C. §§ 2000, 2000c.1 30 17 (19805 5 U.S.C. §§ 120405 (repeated
196633 Thereinatier tide VIEL

Chambers atse Sled claims for violations of hey rights under the Brs, BBh, ninth, sod
fourseenth amendments w the Constitution snd snder civil rights statutes 43 LLS.C. 8§ 1981,
Y583, 1983, 1904, and 1988, She kled winte low cisims for bad faith discharge, defamstion,

417
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on sex and race discrimination, the district court dismissed all her
claims before trial or at the end of her case in chief. The court ruled
zgainst Chambers on the title VII claim after a full erial®

The eourt found that the title Vil claim presented a prima facie
case of combined race and sex discrimination under both the dispa-
rate treatinent’ and disparate impact® theorics of recovery” However,
it further found that OGU suacressfully sebutted Chambers' case
ander both theories, articulating a legitimate, amdiscrimiqamry rea-
son for discharging her under the former theory™ und proving a busi-
ness necessity for the vole mode] rule with respect to the latter.)

On appeal, Chambers contended that OGC based the role madel
rule upon its own speculation and presented no validation studies 1
show that the rule prevented pregnancies among OGC's members."”
$he alse argued that the court should not have applied disparite treat.
ment analysis to her case becawse dischasge on account of pregnancy,
without further analysis, constitutes intentional sex éigs:rimmamm”
Finaily, she argued the role muodel rule could not be justified as 2 bona
fide occupational qualification {foq} which would bring it within the
statutory exception for intentional discrimination.’* .

The United States Court of Appeals for the Eighth Circnit of-
firmed the district court's factual findings as not cleasly erroneous.’”

invasion of poiesry, imentions! infliction of smotions! distress, intimidation, and conpinsey In
deprive hey of hey Hvetihood, Chambers v, Omaba Gids Oleb, {ne., 529 F. Supp. 925 53543
Mab. 934},
& 29 F Supp. af 95588
Y. Fhe disparste trestment dhenry of recovery applies when an employer trese oM
peaple difficransdy from others based on 1ace, solor, religion, sex, or national oxigin, See infw
$ext scompanying notes 22-43, )
8. Prisparate impact ensiysis applies when an employer's apgavently nestesl practice B
a dispropostionate effert cpon ome of 1he groups protecied by tile VIE Ser infhe (cxl a0t
panying notss 4834,
4. 635 F_ Supp. a8 547, 949,
. fost L
il & s9%
13 834 Flad 1 702 . )
13 Id et TE. Fhe shifting burdens of prowd wed in disparate trestment analysis @ defe¥
mine whether » defondant intentionally discriminated sgainst a plaintiff for reasoos wuhﬁﬁw
by 1iile VEH do not apply when the sraployment discriminnsion is apenly based gpos ene
probibited reasony. Sev infnd text sccompanying notes 24.34,
.42 LSO § 2000 HeX 1) (TR} pronides, in relevent pare
{1k shall not be pn uniswiil employmiet peaetics for an mp&_:yzf e i:me: §nd etit
ploy cmployees, . . . on the basis of , . _ refigion, sex. or mational origin in :th;
certuin fnstynces where relighon, sex. o1 axtional origin i 4 bona fide cccupasions
qualification reasonably necessury 30 the Sosmal operation of ihiat parsicular business
oF enurprise, . ) s
15, The court noted that dhe standard of revicw for bustness necessity darsrmination
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I further found that OGC's role model rule was justified as 2 bfoq, a8
well as 4 business necessity. ' Chambers petitioned the court of ap-
peals for a rehearing en bene. The maiority of the court denied her
petition with three judges dissenting'? Chombers v. Onabs Girls
Club, Inc., 834 ¥.2d4 697 (8th Cir. 1987).

Titie VII of the Civil Rights Act of 1964 prohibits discrimination
in employment on the basis of race, religion, sex, or national origin.'*
Courts have developed two major theories of discrimination under ti-
the VIil--disparate treatment and disparate jmpact.”® Alhough the
theories are quite distinct in principle,? courts have treated them as
overtapping one another in application. ™

disparste impact oases is the ehearly orronesys standard spplind 1o factual findings. #34 F.2d
st 102 (viting Reddamann «. Minnessty Higher £duc, Cocvilinating Bd, 81) F.24 1308, 1209
(aah LCix, 1987} {per curiam}; Hawking v. Asbenser-Busch, Tne., 687 F Bl 215 (Beh Cin.
19835 Fen. R, CIv. P, $33.

Linder the clearly erroneaus standard of review a0 sppellate sourt way reverst & Jower
sourt's factusi findings anly if the appeliate court s ™ 'lel with the definite and firm consivdean
it a mistake has benp itled.” " Chambers, 834 B2 a1 T2 {oitieg Anderson v. City of
Bessemiae Oy, 470 U8, 554, $73 (1985) {unting United States v, Unitod Stgten Gvpsam Co.,
333 1.5 364, 393 (19480).

16. 833 F.20 81 Y03 Although the #istrict coutt 538 not fSousd the role moded mile was
justified a5 a blog, the sppeliate court fosied that the factus] findlings relevany to estobilishing &
blog were the same as show supporting the Rending that the vule was justified a8 2 busineyw
OEORESILY.

17, Chasbers v Gmaha Giels Club, Ine., 840 F.2d 589 6868 Cir 1988). Circyds Judge €.
Arfen Beam, who was oBief judge of the Nebrasks District Cours zad decided the case a1 that .
level, did not participats n the vote for rebieaning e dane.

& #2 US.LC § 2000e-24 prawides:

I sl be an unlewful emplogmens practice for an emplayer—

(1) to fail oF refuse o hive ar to dischargs 25y Individual, or ssheorwise o discring.

fiate BERins any imiis'géiw with respect o his compersation, terms, comditions, or

privileges of employment, beesuwe of such individusf's sace, eolor, vefigion, s, of
nations} origin: or

{2} to limir, segregare, o elawify his employees or applicants for ersploymen) in any

way which wounld deprive or tend to deprive say individoal of spluymen opporty.

nities. o otherwise adversely s%ixt his status as an emploves, beoaese of ok individ-

wal's sace, cobor. teligion, sex, o mationsl origin.

15, B ScrLE: & P, GROSSMAN, EMPLOvENT DNSCRIMING Tion Law 12861304 (i od.
3923} Mhereinalier B, Scurer & P GROSSMAN (24 o, 1983,

W 3 A LARSON & 1. Lanson, EMPLOYMENT EHSCRIMINATION: RacE, REtwton,
AND NaTIoNAL QRGN § 70,10 (1987 fhercinafier 3 A, Lagson & €. Lagsony: xew alia
Internationa) firotherdood of Teanstess v, Einited States, 41 115 334 33536 m 1S 1187

3L Conrts often xpply disparsie teeatmend and disputile inpact anslyais to the same &t
oA facts. Ses 6.8, Jones v. Jpternasionn) Paper O, 720 .20 €96, 499.500 [t dr, 1953) Sew
Glta Pagr v. 115, Tndus, Inc., 726 £.23 138 (5th Cir. 1988% B ScuLen & P, Goossvian,
LxpLovmenT Discapamation Law 3if31 (Supp. 1985 [herctuafier B, ScHes: & P
Gaossman (Supp. 1883
_ Lourts apoly the sume teadads 19 Boq aad business seerssity defenses wnder the respec.
tive theories. Chmpare Hawking v, Anbeusee-Buwh, Inc. 697 ¥.24 BEOQ, 818 {8¢h e, 1983}
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Prisparate restment occurs where

{1)he employer simply treuts some people less favarably than others
because of their race, color, refigion, sex, or national origin, Proof
of discriminatory motive i eritical, although it can in some situa-
tions be infersed from the mere fact of differences in treaument.?

There are two types of disparatle treatment cases--facial discrinina.
thon and pretext.? Facial discrimination invelves an overtly discrimi.
natory rule or policy by which an employer explicitly treats some
employees differently from others on the basis of one of the classifica-
tions prohibited by title VIL* The employer’s act of classifying em-
playees on a prohibited basis establishes intent.?® The only defense to
facial discrimination is the affirmative defense of the bena fide oceupa-
il:;;l?i qualification (bfoq¥*® provided in section 2000e-2(e)1) of title

Courts interpret the bfog exception narrowly.®* Fhe Suprems
Court has applied the bfiwg exception to sex discrismination in only one
cse, Dothard v. Rawiinson.® Al issue in this case was an Alabama
Board of Corrections administrative regulation that prohibited wo-
men from working in positions which brought them in contact with
maximum security male inmates. In holding that the exception is to
be interpreted narrowly, the Court noted the requirement from a
lower court decision that an employer relying on the bfog defense
must prove “that he had reasonable cause to believe, that is, a factual
basis for believing, that all or substantially all women would be unable
to perform safely and efficiently the duties of the job invoived,™® The

{busineas necessity} with Gunther v. fowa State Men's Reformstory, 12 £.24 40, 1868368
Cird, vers demied, 346 US. 965 (19805 Ovfort fboth applyving “manifest selutiveship™ st
dardy. Seeaby Gunther, 612 F.240 o5 W36 0. (hlog analysis “similar to s perlagy wath e
Judicislly created Dusiness neongsity” test™h
w:% Tsternatioral Brothorhood of Teamsters v, Unhied States, 431 005, 324, 33 a5

(9

23 Hayes v Shelby Memorial Hosp., 776 F.2¢ 1593, 1547 {100 Cir. 1984} {eiting Wik
tiams, Firing the Woman to Protet the Fetus: The Recancilition of Fewal Protection Wi
Empioyment Qpportunity Gools Undir Title VI, 69 Gro. L1 641, §73.82 {1981) {hereimafics’
Williams)), See alse Note, Title VIF and Exclusionary Employment Fracticess Fersile and
Prognant Women Need Not Apply, 1T Rurvarns 1.0 95, 106 (19853,

24 Hapes, 126 F.2d at V54T Williamy, suprs note 23, at 663; Nost, swprn ote 23, 1 108
TR-2 3

2%, Willimmys, suprg note 13, ot 8689 0.0 78 Note, supre note 23, 2t 16 084,

6. Haper, 726 F.24 st 1347, Williams, suprn sote 13, 2t 668 Nore, supr pose 33, 1 106

AR § 20000 2eX I (198

28, Ser. eg, Dothard v. Rawhiosen, 435 U5 321, 334 {1977 Guather v, lyws Siafe
Moy Refonmatory, S12 F.2d 1079, 1085 (eh Clir. 19773 fguoting Dathurd, 433 US, st 31X

% 433 D8 I £1977)

X B ae 332 (quoting Weeks v. Soathern Bell Teh. & Teb. Co, 408 F.2d 228, 235 {34
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Court then heid that, based upon “the particelar factual circum-
stances of this case,”* the regulation which excluded females from
contact positions in maximum security prisons was justified as a
bie).* The Court refied upon opinian testimony from both the plain-
tif’s and the defendant’s expert witnesses 1o ¢siablish that, uader the
conditions existing in the Alsbama maximume-security male peniten-
tinries,”? the very sex of & female guard wonld diminish her ability to
perform the essence of her job, which is keeping order in the prisons. ¥

The second type of disparate treatment theory applies when aa
employer takes some apparently aentral action, or adopts an ostensi-
bly neutral policy, which the plaintiff alieges is a pretext for prohib-

Chr, 1969)), Two tests with rexpect o abilicy to perform had emerged in prioe case law. Ro-
senfnld v, Southem Pac. Co., 464 .20 1209, 1224-25 (9th Cir. 19713 arsd Bowe v, Colgate-
Falmolive Co., 416 F.24 701, Ti8 (b Cir. 1909) restninied the use of the biog sxezplion 1o
sexua! characteristics rather then chaosctenistics which, oy some degree, correlste with & par-
thondny wen. Beth defendunts restrictad gectadn jobs (0 men only, based wpon msumptions sbont
the lesser sirengih of womea. In suck canes an omployer must sdmindstey budividusiized 1eus
w0 determing ability to porform. Wk, 408 F.24 ot 235, st oul the Jess resivictive (st quoted
by the Dovhord Court, See B, SOat & F. Orosswan {24 od. 19850, supry noe 19, st 348,

Adthough it quoted » roguitemsnat for o “factual basls,™ the Domtard Conrr spoke in terms
of protudtilitics. For example, the Court wrote thar “{a] woman's zelative abilty te maintain
order . cowdd be directly reduced by ber wornanhood;” that while there is a “basis in fact™ it
i un “fexpectation] that sex offenders . . . would be moved to {assault wornen] again” and that
there is s “fikelihood Lhat insmates woubd assault a woman becawse she was s woman ... .7 433
.5, &t 33536 (emphasis added). Ses Note, Sex ar a Bona Fide {xoupational Dualification:
Defining Tiehe W1 Evolving Enjgrva. Relaved Livigation Problems, awd the Judivtol Vixion of
Womanhood afier Dothard . Rowdinton, 3 Women's fvs. L. Rep, WY, 134 n 120 £1975)

The Court poted vhat the district court beld, in effecy, that the challenged cegulation was
based on slereotyped asvurptions Bbout woman's ability 1o perfarm &y guards in made prisoas.
Bothuged, 433 U S a1 338 Toe Cowart was cazeful to paint out that & 4id a0t guestion women's
abiditins &8 prison gusnds under sorvesd conditions. X4 a¢ 334 mo2304.

Fhe Court found » besis Tor suppery of (he regulation other than a steredyped belief that
sweoen are Snable 10 sdegustely perform prison guerd doties. Rather, & found 1hat the inevie
tably incidents of assaudt thut would be brigpercd by o womean's sexusdisy would pose & threat
o prison security, given the anseble conditions in the male maximom secvcity facilities,
Nise, supra 31 138 1251,

1. Duckand, 433 U5, a1 334 The Court Tound there were “few visible detecrenis 1o
iuniabe aasaults on women custodians.”™ 7d st 18, Inmase scoes to guards was made easier
by dormitory living arrangements. The institutions were undersinffod. Fd An estimated 209
of the male prison populstion was wex ofeaders mixed in with Lhe rost of the population in the
dormiory facifivies. &3 s 3%

A federal diserict votrt Bad hekd that the conditions of confinement in Alxbama's prisoas
wire chusaeterized by “rampant violence™ and % “ungle stmosphere™ snid s constitution-
sty btplerable. 74 at 134 fciting Pogh v. Locks, 406 F. Sopp. 318, 328 M5, Ale. 1977

33, Dotherd, 433 U5 21 33610

33 M om 336

3. M Is Diszv. Pag Aoy, World Aireays, 447 F.2d 185 388 (ks Cle, 5978, the coun
¥t oul the requiremeny that the oy spphied “oaly when the essence of the business operstion
would be undermined by not kiring members of one sex exthusively.™ "That courf applicd »
“Inisiness necessity test, not a business souvenience test.” fd
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ited discriminstion.’® The Supreme Court has articulated the ordey
and allocation of proaf for analysis of pretext cases.’® The plainiff
must establish a prima facie case of discrimination prohibited by tide
VIL3" The burden of production then shifts to the defendant “w ar.
ticulate some legitimate, nondiseriminatory reason” for its action
against the plaintiffh, The pleintiff may then show that the defend.
ant’s reasons were 2 pretext for statutonily prohibited discrimina.
tion® The ultimate burden of persussion remains with the plaimif
throughout the disparate treatmenl pretext analysis.*

Shifting the burdens of production insures that o plainGif has the
apportusity to show the defendant’s discriminatory intest tven
though he has no direct evidence of it.%' Hence, the shifting burdens
do not apply when o plaintiff presents direct evidence of the defend.
ant*s illegal discrimination.’* In the face of direct evidence of its dis-
griminatory intent, the defendant has (he burden of proving 2
affirmative blog defense for its challenged policy or action.®

The second maior theory of recovery under title VI disparse
impact, also involves apparently neutral employment practices and

15, Hayes v. Stelby Memorist Hosp, 736 F.2d 1843, £347 (1 1th Clr. 1984, Williss,
swprg note 23, gt 648 Note, supre pate 23, 32 182,

36, MeDonnell Douglas Corp. v, freen, 411 US. 192 (1973, Atedomnel! Dovglis wera
fasture 10 rehire case. In Texas Dep'l of Community Affalrs v. Burdise, 458 U.S. 143 (18815
1he Court applied the MeDosnsfi Douglay anslysis te ¥ Sischarge case and furthes vefined 1be
attocations of proof.

3. Burdine, 450G U8, a1 252.34,

18, MoDousef Dowglas, VL US. sz 802; Burdine, 450 1.8 21 253, When the ;ﬂwﬁw
smet Ber Initial busdun, & presumption is crexted. The burden whick shifis 1 the defendant &
shint of rrbutting the presumption by coming forwsrd with enpugh evidence {6 create & prsunt
issue of fac regarding whether it discriminated agaiast the plaintilf, ‘Fhe defendant does a1
have to persusde the court that the ariculaled roasonds) scruslly movivated it Burdine, 40
.5, st 254-35.

39, MeDwnnel Douglay, 413 1.8, st 204; Burdine, 330 U5 at 234,

0. Buedine, 456 L1541 253, 236,

&1, Teans World Afrkines, Inc. v. Thurston, 469 WS, 111, 121 {1983} {citing Lok *.
Texteaw, Tnc., 600 F.2d 1003, 1014 {1st Cir, 19790, Sew alio Burdine, 430 U8, 25556 phil
Iy buzdens clarifies the Factuat Jesue 30 that “plainsl »ill have a foll and falz appaciunity 1
demonstrats pretext.”). ed

42 Thurston, 359 U.S. s P21 feiting Internations} Brotherfood of Teamstess v, 1in
Simtes, 431 LS. 324, 398 n b4 (I9FFI); see also Camey v. Martin Luther Home, Tos., 24 F39
583, 648 (1987) zné B, SoHLE] & P Growmas (Supp. 1983) supee note 21, at .

Thurstan involved an aciion brought uader the Age Discriminwtion in Employment At
of 1967 (ADEA), 39 U5.C. 53 621-34 (3982), in LoriBard v, Pans, 43¢ (15 375, 384 {i‘?r?::
the £'purt found that the substaniive provisions of the ADEA “were derived {n foer
from Tithe VIL" M

A). Thursow, 459 US. st 137; Cornep, 824 F2d st 648 30d | AL Lamson & L mmt
EMPLOYMENT THSCRIMINATION: SEX § 1211 a1 324 (1987} fhercinaftes | A. LARKON &
LaRsOM}, ’

P
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shifting burdens of producing evidence ™ Again, the analysis has
three parts. ¥ However, analysis here focuses on the impact or conse-
quences of the challenged practice rather than the defendant’s motives
for it.** The plamtiff has the initial burden of establishing a prima
facit case of adverse impact.*? Once adverse impact is established, the
burden shifts 1 the defendant to show that the practice is justified as
job-related or as & business necessity.*® I business necessity is estab-
lished, the plaintifl has the burden to show the exislence of slternative
practices which would serve the deferdant’s needs with a less discrim-
inatory impact.

At the stage of the disparate impact theory in which the burden
of proof shifis to the defendunt, the Court ereated the business neces-
sity defense.™® Decause business necessity is a defense, the defendant
bears & beavy burden of production at this stage of the analysis®

44, Ser Albemsrie Paper Oo v. Moody, 423 $1.8. 405 (1978, 43siggs v Duke Fower Co.,
ADE LS. 40 (1971),
45, Connecticut v. Teal, 437 B5. £40, 42647 (1937% Mondy, 422 US. m 425,

Schied & Grosstan emphasize thar “ihe Griggs/4ibemurde formula is an anatyiical rool
for avaluxing evidanae snd not & threcatep procedure by which evidence is preserted. Thus,
in wongidering whether of not one side o the ather has satisfied its burden of partivule sepy,
the oot will consrder evidenice relevant (o that step offered by both plaiwil® and defendant”
B Scuibl & P GrOGEMan {24 o 1983), suprz now B2, 4 1325

The sume s also trae of e thwer-pan formuls for disparate tresvmens analysis, See
Fyrnce Conste, Corp. v. Waters, €38 U.S. 367, 377 (1978 B Somier & P Growssan {2d o,
1983}, supr note 19, 81 13215

46, Teamssrers, 431 LS wt 333-36 .15 sev olto Griggs, #4407 L8, at 41) (“Congress di-
secient the thrust of the At 10 the osseguencer gl employment practioes, nol simply the
otivation. ).

#7, Dovhaed, 433 U8 20 329 Moody, 422 US. st 418, Griggs, 401 .5, 432,

4L, Dorhord, 433 US 3t 309 Moady, 422 UK. ot 425; Griegs, 481 £1.5 a2 431 (“[Tihe
touchsione i usines hecessity. I o employment pesctice which operstes 1o sashude Neo
grocs cannor be shown to be relmed to iob performance, the pracuce is prohibited.” ). See abo
Hawking v, Anbeuser-Busch, Inc., 837 F.24 810, §15 (Bih Cir. 1983 fusting Griggr, 401 U S 2t
£},

49, Dothard, 433 $18. a 329; Mooy, 422 118 a1 425,

.M. Fhe Girdgge Court, and other courts sinee, have wind the texmns business nevessity and
Jobr-velased interchangesbly. B SCrLE & P Grossman (3 od, 1943), supre sinte 12, 11 1329,

Furiherenore, courts have defined business Hy in several ways. Fhe Court in
Dorhard, 433 U5 st 331 n.18 found thet “z discominstory emgloyment practice mun be
thown to be necessery to safe and officient job performance b survise & Titke VI chaibonge™
mst be “essential to offective job performance,” sod “essential 1o good Job performance.™ Jd
ba Grogys, 481 U.5. st 432, the Court held thas she omployer must show the challenged joby
Fequirmtent had a “menifest selationship o the employment in question”™ g Found thar the
employer had not shown that the challenged job requiremient dore "2 demonsteable relation.
hip jo successhif performance of fhe jobs far which it was wsed " Id In Kirhe v Colony
Purpiture Co., 413 F.24 696, 705 n.é {8k Cir. 1980), the Eighth Circuait found “the groper
seandard is . . . whether there is o compelfing aeed for the 2mployer (0 malntain thal practice
Al whether the sinplayer ean prove there i ne alternstive to the chafenged practice. ™ il

1. Haewkins v. Anheuser-Busch, Inc., 697 £.2¢ a1 835 {quoting Darderd, £33 L8, a1 129
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With respect to proof at this stage, the Court has required the sm.
ployer to show job-relatedness by use of validation studies when the
challenged practice is 3 scored test or requirement of a high schoel
diploma® However, when the challenged practive involves other ob.
jective job criteria for professional or highly skilled jobs, lower couns
itave not insisted apon validation studies to show the job-relatedness
of the criteria.*® Even so, the proof must consist of more than the
conchusory testimony of the defendant’s employees >

Courts have analyzed cases involving discrimination on the basis
of pregnancy under both of the maior title VI theories of recovery ™
Consistent with Egual Employment Opportusily  Commission
{EEQC) guidelines,®™ lower federal courts in the early 19708 found

{The defendant must desonstraie that the job reuiiresent had “'s manifest relativnahip e the
eenployment i question. ™), Mewking, 697 F.2 41 15 {guoving Kirby v. Colony Fumiters, 613
F.24 636, 706.n.6 {Sth Cir. 19805 €A diseriminstory empioyusn practice cennot be fustiSed
by rottinn husiness onnsiderstions;” the cmployer must demonsiraie that theee i 2

aend . e omaintaln that prectice. "L See obio B ScHLS! & P GeossMak {34 of BEDL
sugre wate 1%, st 1128

The evidentiary Burden in Ihe seeond part of the disparate impact soalysis i gresser thas
it is im the second past of disparate tresiment protoal snabyshs. See « ., Williams v. Coloewie
Springs School Thist., $43 F 0 235, §42 110k Cir, 1981) (V130 2 disparate impact pase, udite
& dispagate treatinent suse,  extional or legitimele, somdiscriminatory reason is insufficios:
The practics must be esseatis], the purpose compceiing. )

The guestion of whether the defondant’s burden is 2 bunden of persussion o7 simply one of
producing ewidence is open. Untif secently, the Court had cup the burden of persuasion up
the defendant, See. e.g., Moody, 422 115, at 425 {defendant must “meet the Surden of proving
that its tests arc job-related” ©Y; Pothand, 433 US. st 320 {deforntant must “prowic} thl the
challenged requirenionts are job refated™). Howerer, the Court’s cecant plurality decivion o
ates doubl a5 to what burden future defendanss will cerry—-persassion or provucion. Weise
v. Fort Wosth Back & Frust, (08 S €. 2777, 2390 (1985) "] Tihe ulsimae burden of provieg
that discriminaiion sgsinst  protected group nas been caused by & specifie oriployment pre-
e remains with (he pheatid at all Umes")

53, Griggs, 401 113, a1 431 Gob requirements adopted “without meaningful study of tbeit
refationship to job-performance ability™); Maody, 422 115, at 425, 431-37 temployer's valids:
fion gtudies inadequate whes seasured agninst guidelines for validation studies issued by the
Eguat Employment Opportusity Camemission (BEOCH. See oiss, § AL Lanson & L. LARSOH,
supre gote 20, 81§ 7310, £5.5 (o 1445 fissue of business secossity in testing cases stmnt sacht
sively an inquiry whether tests heve been sdequately vadidated for job-reliiminesad. X

53, See e, Hawking, 697 F.2d w1t B15-E8 (validution study not required o show gt
setateduss of cotiege degree to trade catorms supervisor job); Spudoek v. Ubited Adetines, 16
5 P2 26, 26815 (1008 Cie, W2t redstedness of requisement of 500 fight hours sstb
Hahed by statistics showiog npphicants with higher fight hours more Bkely in succeed i@
training programl.

34, Mowkins, 697 F.28 1 815 thengthy testimony by company personnel concerning wh
voticge degres roquirement was jobr-related showed busingss necrsity).

SS. Wald, Judicial Constrocsion of the 1978 Pragnancy Discriminarion Amendmns 0 T
Vil Ignoving Congressionad Inrens. 31 As. U, Rev, $91, 19597 (19823

56, 29 CER.§ 16081001978, BEOC guidelines ssued in 1972 denlared st peegoatc?
sonslitubes & tanporudry dissbility for s empdoyment porposss, After Congress 9!3”"1 the
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that employmment discrimination on the basis of pregnancy constituted
disporate treatment and was prohibited by title VIL** However, in
1976 the Supreme Court applied the disparate impact theory in Gen-
eraf Eleciric Company v. Githert3® to uphold an employer's disability

‘benediis plan which excluded pregnancy but paid benefits for other

nonoccupational disabilities, The Court held that pregnancy-based
differentintion was not sex discrimination becruse # produced catego-
ries of pregnant and nonpregrant persons. The nonpregnant category
included both men and women.® Augalyzing the challenged policy as
& facially neutral one, the Court found that the female plaintiffs had
not shown’ the gender-based effects necessary to make vut a prima
facie case under the disparate treaimsent theory.®

in response to the Conrt's decision in Githert, Congress passed
the Pregnancy Discriminstion Act of 1878 (PDAYY The PDA
amended title VII 10 specifically include pregeancy discrimination in
the definition of discrimination na the basis of sex.® The House La-
bor and Education Committee specifically approved the EEOC puide.
tines, which the majority of the Court had rejected ™ The Committer
stated that the Act clarified Congress” original intemt “to ensure that
working women are protected sgainst all forms of employment dis.

Pregnancy Diserimination Act, she EBOC issuet new guidelings which are almest Rleaticul 1o
the earlicr opoy. 29 CFR. § 1654.10 {1986} provides, in paet, that a written or unwritten
smployment poliey of practice which eschudes applicants because of pregnancy i & prims facic
vigdation of tithe ¥i1. Furthermore, disshifity insurance, sick lnsve, itave durstion, sesionity,
253 reinstatecnent must apply (o pregnsncy on the same teremd ax they are applied ke othier
disnbikiies,

3% Eighteen federat district vowrts and seven fedorst cowrts of sppesis had reodered deci-
Sioms prodibiting disceissination in employment based an pregaancy before 197 HLR. Repr
Na. 548, $%h Cong., 30 Sess. & reprinted fn 1978 118, Cony, ConG. & A, Nows 4749,
450 fheseinafier HOUSE REPORTL

3B 25 U5 15 (1876).

59 Fd e 13334

60 44w $37,

61, Houst REPORT, supra note 57, a1 35, aprinted in 1978 115, CObE Cona. & Ao,
Nuwsg at 475053,

82, The Pregnency Pscrimination Act, Pob. L. No. 9555, § 1, 92 Stat. 2008 (i%9%
foodified at 42 US O § 2RK(X) (1982)) fheeninaliar PDA)

The PDA providey:

The torms “because of sex” or "on the baxis of sex” inzlude, bat wre not Haited to,
because of or on the basis of pregrancy, childbink, of related medicst ronditions;
Ened woen affected by pregaancy, childbinh, o relsted modical conditivns shell be
treafudt e same for alf eployment.related purpases, fnchuding receigs of benafits
undey fringe benefit pragrums, s other persons ot ur afferizd butl simifer in their
ability or insbility 0 wark . ...

63, Houst Brrory, rupm note 57, at 2, reprineed in 1978 USSR Conr Cone. & Apwmans,
Npws g1 4750,
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Crimination based on sex.™™ Congress’ original intent was also (o
prevent discrimination against women in employment “based on ster.
eotyped characterizations of the sexes.”"®®

After Congress passed the PDA, the Supreme Court beld the Aot |

“made clear tha, for alf Title VH purposes, discrimination based ona
woman's pregnancy is, on its face, discrimination because of her
sexn. "™ Because discrimination on the basis of pregnancy is aow facial
diserimination, the borden of proof shifts to the employer to show
that such discrimination is justified as a bfog in the circumstatices of

the particelar employment at jssue® Since passage of the PDa, .

veurts have considered nonpreghancy as a ¥bq in the circumsiances
of the emplayment of sirline fight attendants and of workers in envi-
ronments which may be hazardous to fetuses. In both circumstances,
employers seek 1o justiy exclusion of preguant workers on the basis of
safety cancerns.

In Levin v. Delta Air Lines, Ine.*® the United States Court of Ap
peals for the Fifth Circuit found that concerns for passenger safery in
emergency situations jostified the exclusion of pregnant workers from
the job of Aight attendant. The court heid that 2 discriminatory pol-
icy must address the essence of an empluyer’s business (o be justified
as a bfoq.® [t found that passenger safety was the essence of the de-
fendant alvline’s isiness because of its commitment 1o safety” Tes-
tirmony of medical experts esiablished that preghant women are
subject to pregnancy-refated aliments which van render them unable
to perform routine safety duties in emergencies.”™ The court acknowl
edged that many pregnant women do not suifer such disahilities.
Wevertheless, it found that the impossibility of predicting which we-
men will suffer pregnancy-related disabilitice and the magnitude of

oy

84, K a3, reprined in 1978 (LS. Comk Comg. & A, News at 4251,

6% Phillips » Mattin Mavietta Corp, 400 128, 542, 545, 546 w3 {3971} {Marshall, J.
concerring} (gueting BEOC Guidoline now codified 2t 2% C.F.R. § 1604, HeX IXi) (19880

€6, MNewpor News Shipbuilding & Dry Dok Ca. v, EBOC, £62 118, 66%, &34 (19833

§7. | A. LASSON & L. LARSON, supm nofe 43, gt 3-22. '

66, Levin v. Delta Air Lisms, Inc, 730 F.2d %8¢ (1994). Ser afo Haeriss v. Pas AT
World Adrways, Inc, #39 F24 620, 677 (1680} (hinding that, aiter Congress passed PidA.
mictine policy exchoding prognant women from fight sttendant work was justified s & by
beause of the significant safety tisk 10 passengers),

66, Levin, 130 F.24 at 997

W Id e SO

1 2d at 97, Defendant’s medicsd sxperts testified that pregnant women sr¢ subjedt 10
spontanecus abortisn, mayses, and fatigue. Phain(il's experes did nor dispute thar these 8F
sments could impir the sbility of o pregoant ntiendany to performn safety duties hus asgued Hist
the tiketihood of & pregnant Bight attendant being Inmapecitated at vhn samiz Sme that as pRel
geacy ooosroed Was infniterimally small. A
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the risk to passengers justified excluding sil pregnant sttendants from
flight duties.™

Employers have also sdvanced concerns for the safety of the un-
porn child of pregoant workers as justification for excluding pregnant
employees from certain jobs.™ The United States Court of Appeals
for the Eleventd Circuit set oot a framework for analysis of fetal pro-
tection cases in Hapes v Shelby Memorial Hospital ™ The court he-
gan s analysis by establishing a rebuttable presumption that fetal
prolection policies which apply only to women are facially discrimi-
natory.”® To rebut the presumption, the court required that a defesd-
ant mast produce objective scientific evidenve supported by opinion
evidence of experts in the relevant scientific fields to prove thereis a
substantial risk of hanm o the feras.”® If the defendant doss sot rebut
the presemption of facial discrimination, its only defense &5 a biog.
The court held that there is no defense (o a facially discriminatory
feia] protection policy “unless the employer shows a direct relation-
ship between the policy and the acteal ability of a pregaant or fertile
female to perform her job.”"

When an employer discriminates against a female employee be-
cause she is upmarried as well as pregnant, the analysis yemains the
same. Although title VI does not prohibit discrimisation on the ba-
sis of marital status, when marital status is combined with pregrancy

TE I s B98.

T3 See eg, Wright v, Ofin Corp, 687 F.2d 1170 (rh Cie. 1982); Zundga v, Kichorg
Lounty Mesp., 693 F.2d 956 {5k Cir. 1913

T4, FTI6 F2d 1543 {%th Cir. 1984) See efse BRI Cranpliance Manual (OCH) 1 4313
€04, 7, 1988} (seteing fouth 35 amalytice! fopmework based on Hapey and Wright for determin-
Ing when esclusiooary fetal protecton policies viplate e VI

5. K ost 1M4B,

5. Id IF the defendant cavies the tineshold burden of proviog significant dsk of barm 1o
the ferus, it must thea prove, slie with sheatifie ovidence, that the sk dors not als apply fo
the offspring of msle etmployees. When scientific svidenne costerning the risk 60 fon does not
disk, an employer may sdupt 8 soilablz policy mimed nty 2t women. & ot [348-45,

& defendant which successfully rebuts the initiel presumption of facial SGscrimination s,
i effeet, prover its fetsl protection policy is weutrul becaue it proiects equally the affspring of
both mmen and women temployees. Hoeweser, the police has a disparate impact on wazen bee
vanse it affects ondy them. Therefore, the plaintilf has as automatic prims facle case of dispa-
rate Tmpmet for which the defendant is emided to aspent # hnviness necessity defense. tinder
tradisional Gin VI ansiysis, the coployer musi prove business necessily by shawing s poliey
is related o jub performance. Because 3 Tetal protection policy has nothing 10 do with job
performance, the sarplover in such a case would not e able W snake the requirsd showing
For public policy ressons, e Haper court bkt thay employers i fetal protection cases will be
Altowed the business necessity defense. I defonse in putomm(ic in such a sitwation beasuse the
emplayer has already proved, 1 cebut the presimption of facial discrimination. that its policy
i ustified oo 2 soientific basis and sddresses & Barm thar affests anly women. 24 gt 155043,

1. Fd st 1M9.
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25 the basis for the discrimination, courts have held that the combina.
tic_m violates title VIL® Unwed pregnancy has been the basis for dis.
crimination in several cases involving teachers or counselors.™ Teg
of these cases involved public school defendants and were, therefore,
decided under the Constimition.™ In these cases, the schools offerad
role modeling as justification for their discriminatory actions againg
the unmarried pregnant teachers® The couris rejected the role
maodel defense under equal protection snalysis. 22

in a third public school case, Ponton v Newport News Sehool
Board ¥ the plaintiff teacher brought her case under title VIi, as wef]
as the Constitution. The defendant had forced the plaintiff to take
leave after it learned she was pregnant but unmarried. 1t did not hold
her position for her, but allowed ber 16 return two years later when
another pasition for which she was qualified became available™ The
court first decided the plaintiff’s constitutional claim, weighing her
right (0 privacy agsinst the public employer's asserted interest in
“protecting schoolchildren from exposure o & single, pregnant
teacher”™™ Without referring to any evidence presenied, the court
found that students’ knowledge that plaintiff was unmarried would
Bave “a fairly minimal impact oo them. "™ The court further found

P8 See. o, Jacobs v. Martin Sween Co, 550 F.20 368 65 Cir), cert dended, 431 DS
17 (1877 (eaecutive seeterary demotod 1 « sierioal position besavse of her out-of-wedick
PREEBATOY, 4G Was effeetively dischurged oo the Tasin of & classification which had na meiecal
reintionship 10 business seoessity); Duw v, Ostoopeihic Hosp., 133 F. Supp. 1357 (D Ksa
1971} {twcsuse unwod pregnancy fid nou advorsely affect her joly performsses, hospital bui-
r{e: 3??;: warker's discharge fr her faituen to notify the employer of ber condition viokaied
tit :

. Avery v. Homewond City Bd, of Educ., 874 P28 337 5tk Cir. 1982); Andress v
rrew Mun. Separste Schiwst Dist, 07 F.3¢ §11 £5¢: Cir. 1975); Poaton v. Newport Kews
Seheot B, A3 F, Supp. 1038 (E D, Va, 19348},

3. bwery, §T4 F.20 3% Amdrews, 567 F.2d 611,

Bl. JAwery, 3¢ F 2 st Ja1; Andrews, 307 F.2d »1 616,

B2, Avery, 6T4F. 2 a4t 291 (uaserted role monde] delense viointed rights undey equef protes™
tion clause of founeesth emendment for the same reasons as the court rejected the defense i
Andreway; Andrews, SUT F.24 #¢ 816 {quosing Andrews v, Dhiew Mun, Separate School Divt.
37t . Sepp. 27, 38 (19725} (rode smode) definse violatod eqnaf protection clause of tha fost
teenth amendmaent decuuse “the Hikelibood of infierred fearning that unwed prrenibood i s
essarily good o praiscworthy, is highly improdanle, if net speculstive™).

£) 632 F. Supp. 1086 {EXL. Ve 1984}

34 I 21105560 Married pregnant teachers were given the opticn of taking » disaWity
foave which atiowed them to woek unsil they were physicatly unable 10 8o 5o and guarsateed
them their former ok when ey renned. 7d @ 1099, The sehoo! districr contended e
plaintilf elocted 1o take parental have cather than disability keve, 24 at 1080, Fowever, 15°
caurt found ihe prepondecance of the evidench showed she was facead (o fake bmedist
Indefinite leave boosose she was single and pregrmnt. Jo& a1 10O64.

#5. 2 a2 HOHL.

gb. 14 = ML

L
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there was no danger that the plaintifi™s single, pregnant status could
e perceived as representing the schoo! board’s advocacy of upwed
pregnancy.”” Hence, the court held that the school district violated
plaintiff”s right to privacy when it forced her (o take leave because the
state interest asserted did not outweigh her constitutional right of
privacy.*?

As for her title VI claim, the court found the plaintiff had

" proved a prima facie case of sex discrimination by showing she was

forced to 1ake leave because she was pregnam,® The court found the
defendant had forced the plaintiff fo take leave arly in her pregnancy
hecause it was concerned that her teaching while she was pregnant
and vamarried “would have been a bad moral exampie for her stu-
dents.”® The court pointed out that, in deciding the constitutional
claim, it had already discussed why this was not a legitimale con-
cern. ' The court then held that, because the discrimination was
based upen pregnancy and a constitutionally protected right, it vio-
lated title VIL®

The courts have decided, under title VI, only two cases involv-

ing discrimination by private educational institutions on the basis of

unwed pregnancy. The Srst such case was Dolter v. Wohlerr High
School ”t inn which a Catholic school refused 1o renew the contract of
an unmartried English teacher sfter she became pregnant. The de-
fendant moved for summary judgment or dismissal an two grounds,
cue of which was its right under section 2000e-2(e){2) of title VIl 10
impose upon its teachers a code of moral conduet consistent with rec-
ognized moral precepts of the Catholic church.> The courl acknowl-
dged that a refigious employer bas such a right as 3 bog defense for
religicus discrimination.” However, if it imposes the morai code
upan one sex oaly, it viclstes title VI on the basis of sex discrimina~
tion,* The court found that the defendant’s contentions concerning &
bfoey defense did not relate to plaintil’s failure to state or support a
sex discrimination clalm, but (o the pariies’ respeciive burdens of

7. 12

.. 4

8. M om 1068

W, 4

9, 14

k. 1

B3 481 F Sopp. 266 IND. fowa 13EOY

24, ¢ LS., § 20000 HeR2) (I981) provides that it it not unbioful diserimination for 2
Feligiones educarional institution o employ only persons of & panicular refigien,

95, Bobwr, 483 F, Supp. at 23634

96, Id at 275,
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proof gndar disparate treatment analysis.” The plaintiff submitied zp
affidavit asserting that other emplovees, known 1o have violated the
defendant’s mora! code by engaging in premarital sex, were not dis.
charged.” Her affidavit created & question of fact coneerning the cry.
cin} 1ssue of whether the defendant’s refigious bfog was 2 pretext for
sex discrimination. Therefore, the court denied the defendam’s mo-
tion for dismissal or summary judgment.”

. "Tk‘t second case involving a private institution defendant and
discrimination on the basis of wnwed pregnancy is Harvey v. You
Women's Chrision Association,™ In Harvey, the single fernale plain.
tff was o program director who developed and implemented various
programs among feensge girls in 2 community-based project away
frons the defendant’s facility.™' When hired, she signed an agroement
that she would uphold the defendant’s Christian principles and phi-
iosgpi_l y. "% After learning that she was preguant out of wedlock, the
plmnm‘f met with her supervisor (o discuss the matter. She told her
supervisor that she could offer herself in her unmarried, pregnam con-
dition as a role model of an alternative lifestyle. '™ After this discus-
sion, the defendant asked her to resign. '«

. Thecourt found the plaintiff had peoved & prima facie case of sex
discrimination by her testimony that she was discharged because of
pregrancy.’” However, the testimony of three of defendant’s officials
established that she was discharged because of her expressed intent o
represent 10 the teenagers, with whom she worked, a tifestyle that was
contrary 10 the defendam’s principles and, therefore, violated her hir-
Ing agroement.'™ Thus, the defendant rebutted plaintifis prims ficie
case bfy showing it had a legitimate, nondiscrigninatory reason for dis-
charging her.'®  Finally, the court found that the plaintiff had ant
met her burden of proving that the defendant’s reasons for discharg-
g her were g pretext. o8

Al the trial level of the present case, Chambers v. Omaha Giris

5 M
9.

W, Id at 27310,
100, 533 F. Supp. 949 {W.DN.C. 1982)
16Y. Al a2 854,
102 Af ar 9441
153, 74 we 953,
At
WS M om9sd
., 4 21 954-55,
HIZ Kt oan 954,
S A et 93
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Ciub, Inc.,'™ the district court refied apon Harvey in Snding that the
DGC had shown its role modei rule was a business necessity undey
the disparate impact theory.!'Y The court found that teenage preg-
nancy was contrary te the OGCS purpose of providing young girls
with “‘exposure io the greatest number of available pesitive options in
Efe”'" It found that OGC had established its honest belief that al-
fowing single pregnant staff members to work with its members would
convey the impression that it approved of teenage pregnancy.'’?

The district cour? also anslyzed the cage under the disparate
treatment theory.t'? It found the defendant had articolated a legiti.
mate, nondiscriminatory reason for its role model rule, attempting to
discourage teenage preguancy.'™ The court’s conclusions were based
ppon nmerous preliminary findings of fact.’” These findings in-
chaded: 1) the OGC was engaged in a program of pregaancy preven-
tion for af least five years; 2} the rule was adopled after 1wo single
stafll members became pragnant; 3) two chib members reacted 1o the
pregnancies; and 4) the plaintiff was fired only because she was preg-
nant.'*® The court also noted the conficting evidence of the parties’
eapert witnesses. The plaintiff's expert (estified that economis factors
are the primary reason for teenage pregnancy and only education can
resolve the problem. The defendant’s eapert agreed, biut, testified that
i her opinion, role modeling could be another way 10 attack the
problem.t?

The United States Court of Appeals for the Eighth Circuit re.
viewed the lower conrt’s business necessity determination under the
¢learly erroneous standard of review.''* In so doing, it quoted the
lower court’s fndings of fact regarding business necessity. 1t also
nated that the kywer court had relisd upon the defendant’s expeet tes-
timony “to the effect that the role model rule could be helpful in
preventing teengge pregnancy.”'®

Chambers argued that the district coust’s business necessity find-
ing was clearly erronecus beeause the rofe model rule was based solely

-

109, 619 F. Supp. 925 (D. Nebr. 198683, af W, 034 P20 657 (8¢h Cir. 1987
FEQ. 679 B, Supp. a1 950,

HE fd

B2, I ’
HE 1d al 94640

P16, B sy 47,

S OB 84546,

1ie. #

WY, 24 a¢ 980

VIS, Chamebers, 834 §.2d 8t 382, Ser supro note 15
N9, Chambers, 834 £.2d at 707,
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on OGCs speculation and had not been validated by sny studies
showing its relalionship to the purpose of preventing teenage
pregnanvies. In response, the court stated that validation studizs gre
0o respired (o maistain o swccessfal business necessity defense '™

Chambers aiso argued that the fower count’s conclusion that
there were 1o less discriminatory alternatives was clearly erroneous.
The appeals courl disagreed, noting thar a leave for the purpose of
keeping Chasmbers owt of contaet with members while she was visibly
pregnant would be much longer than the OGC's customary leaves of
up 10 six weeks, '™

The United States Court of Appeals for the Fighth Circuit next
reviewed the jower court’s findings wnder the disparate treatamny/
blog sheory, The court reasoned that, if the same standard, “manifest
refationship,”'*? appiied to both the business necessity and bioq de-
fenses, thea the lower court’s findings with respect to one woald apply
to the other. Having already concluded that the finding of business
necessity was not clearly erronepus, the sourt felt compelled to hoid
that the role model rule was also a bing'®

Judge McMillian dissented, 2 pointing out that the disirict count
snd the majwrity accepted, without any supporting empirical ¢vi-
dence, the defendant’s assumption that the presence of unwed preg-
sant instructors was related to teenage pregnancies. ™ The dissent
supported its position by citing three public school cases rejecting the
role modet defense as speculative.'® Finally, the dissent argued that,

§28. M (citing Hewkine v Anheweer-Husch, fne, §07 F.2d #160, $15-16 Bk v, 19800}

13% #4 4t 70).

132 i & ML

123, B wt Y403,

124, M4 w000 (McMillian, )., distenting}.

128, The ditsent pointed oot that the district court relied! upon “questionable anecdsl
ncidents™ o swpport the sule. 34 p WY

T district court kad fnend thag

The yule was piso adopied ip response 1o the reaction of & farleen year okd it

Club member {$heila Brown) stating that she wanted to Bave & baby as cute g3 Mas-

whese (Mulznie Well's baby) and Uret shortly thessafier Ws. Browa did becore preg

et And, the rele was sdopted in response 1o the reaction of anctier member, S0¢

Miller, who beame upset when she lonmned of Ms, Price’'s pregoancy . .
Chembers, $2% F. Supp. a1 %45,

Chacbess tedutied these incidents with the testimony of Sheils Brawn and bes wotbet
that Sheiln's pregrancy soeidentally resiited from rolations with ber steadly boyfriend v "’;;
shogether unintended. Brief [or Appeliants st 7, Chambers v. Omaby i Club, 334 E
697 (Rahs Cir. 1987) (Mo 36-1447), ‘ o

136, Chambers, A3 F.2d a1 W18 (citing Avery v. Homewoud Dity Bd. of Fdo i
W2 007 {%h G, 1982); Andrews v, Direw Mun. Separsee Schoot Dist,, 507 Fig 838 (s n
19%5): Pontop v. Newpors News Sehoot Bd., 632 F. Supp, 1055 (2D Vo 19863
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even if OGC had proved a defense, it still could not prevail because
Chambers had shown there was a Iess discriminatory alternative. The
OGC's personnel policy provided pregnancy and iliness feaves up 1o
six weeks and longer leaves upon approval of the board '

The same judge dissented, along with two others, from the denial
of Chambers' vequest for & rehearing en bonc™ They emphasized
that the bfog defense should be fimited to the pregnant worker's abil-
ity to perform the duties of her job."® Otherwise, there & no way o
tnsure that pregnant workers will be treated the same a5 other em.
ployess “not so affected but similar in their ability or inability to
work, " )

The Chambers deciston illustrates the need for clear guidelines
for the application of the supposedly narrow biog defense 1o claims of
sex discrimination, Despite the fact that Congress has clearly stated
that title Vil prohibits discrimination on the basis of pregaancy,'”
tite court found that role modeling justifies firing an unwed pregnant
worker, This finding was based on nothing more than the defendant's
beliefs, the unsupporied opinion of the defendant’s expert, and two
anecdotes.? The Supreme Court set the precedent for such a result
when it sought {0 narrow the application of the bfog defense by the
circumstances of the employment rather than adbering to the lower
conrts” requitement of a factual basis showing that substantially al
women #re unable to perform the work at issue'™ The “circpm-
stance” standard allows the exclusion of women from employment on
the basis of stereotypes sboul them. The experts’ opinions in
Dothard ™ were based upon the unsupporied assumption that wosmen
are maore velnerable to sexunl asssult than men’® Whether or nol
the court acknowledges it, implicit in the role modeling tfog is the
assumption that unwed pregnant women are immoral. ™ As long as
the courts are willing to base decisions on unsupported opinions, Con-
gress” intent that women not be excluded from employment on the
basis of sterectypes about them will be thwarted.'” To avoid this

123 Chombers, §34 F.3d &1 10809,

28 Chaenbers v. Omaha Girds Clb, 840 F.2d SE3 (8¢5 Cir, 1988) {Lay, €%, dissenting).
129, 74, ax 4H5.86.

M. R at 3RS

13% Sve supr notes §1.6% end accompunying test,

133 See supre notes 113, 119, 125 and acoompanying (e,
133, See twpra note 30 sed sccompanying lext,

134, Dyhord, 431 )8 121, 336 {1912

135, See Mate, supra note 33, &b 134 2.229.

136, Bee supre toxt accompanying notes 309,

137, Ser supro text sccompanying note &5,
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result, courts shonid require demonstrable proof of the justificaton
for sex diserimination.’”® Otherwise, it is time for Congress to further
clarify that discrimination on the busis of sex includes wnmartied s
well as merried women.

Judith Flane

138 See suzrn note 15 and sccompanying test,
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BARGAINING WITH BAD GUYS: IS THE
GOVERNMENT BOUND TO FULFILL PROMISES
MADE TO SECURE THE RELEASE OF HOSTAGES?

Bavid MoCord*

L  INTRODUCTION

CLBAN INMATES IN LOUISIANA
FREE ALL 26 HOSTAGES

Oakdale, La., Nov, 29— uban immates today released 24 hos-
lages they had held for cight days in the Federal Jetention cenier
here. . .

A few ioutes afler the hostages walked out of the facility
into the arms of their colleagass, a negotiator &r the Government,
four detainees and three witnessss signed a formal settiement, end-
ing what way befieved to be the second-longest prison siege in the
cooally’s history.

Under the aecord, the Governunent agresd not 1o rescing pa-
redde decisions it had aiready mads for Cuban detginees with Fami-
Hes or sponsors b this country, The Government giso pgreed, as it
had done before, 16 grant the detninees individua!l hearings . . . .

LD, Williams, the chief Government pagotiator, said there
would be ap reprizals against the 1000 detatness. He said they
* Asgocinty Professor of Law, Doske Law School. 102, Harvard Law Schoel, $1978;

B.A., Iinols Wesleyas University, 1375,

The autiwrr thanks Bis resessch assistan, Pameln Prager and his secremnry, Karls
Westherg for their uvaluable sssistonce. The suthor also thanks agitniey £isey Leshaw of
he Atlanty Lazal Aid Society, and atiorney Michast G, Cornwall of the Tuscalooss, Alabuma,
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DISCRIMINATION LAW-IsPERMISSIBLE U8 OF THE BUSINESS
NECESSITY IDEFENSE AND THE Bona FipE CHCUPATIONAL
QUALIFICATION

ENTRODUCTION

Title Y1 of the Civil Rights Aet of 19647 prohibits employment
diserimination based spon race, eolor, religion, sex, pragasney, or na-
tivnal origin.? Although the statute does ngl define discrimination,?

§. Congrest enncted the {vif Rights As, Pub. L. No. 33332, 8§ 701-704, 72 Se
24, 28064 Loondifiod a5 amonded o £2 U.5.C. §§ 2000¢ 1o 300017 {1982 & Supp. 19874,
i response 10 over two hundyed years of oppression and disetiminetion divected towerd
minoritien in general wiukd blacks in particudar. Sez Vaas, Title ¥ Legisioniw Hivtory, 7
B bipus. & Comm. L REV. 431 {19660 Exrly edvocniss hasd been trying snspcorssfully
tp puess fady employment practice (FER) fegislation since the 1940'. M o 431, Finally, in
two messages to Coagress, Presiden: Kenacdy urged legislative velief and supported FEP
lepisiation, H® Cownt. ReC 10174, $1,178 {1963). The Civil Righus mith, “HLR. 7132, was
introduced in he House | . . the day sfter the Frosident submittad bix . . message.”™ Vans,
supra, AL 43, The bill want throngh & serict of amnendments, spgroasive <Xors 1 pstpons
13 consideration in the House, and & Tourteen day discussion in the Senats o whether it
shunaid be considernd. Jif. st 443-44. Aller & protracted debwte nn the mersa aovd n vote
with wsery legistator present, Title VI was passed on Jaly 4, 1964, 110 Cone. Rec. 15897
{E964). For = Hst of hearings and reports in which FEP tegistation was sought enc defzated
pricy 10 $964, sen Yaus, rupro, nt €31 02 See olso HR. Rgs. No. 914, 38th Cong., st
Bews. 16-18, reprinved in 1954 ULE. Copg Cone. & Aomin. News 2358, 1392 (Histing daies
of vivil rights hearings before Subgommittee No. § of the Committer on the Judiciary,
Housz of Reprosentatives),

3. Yike VI provides thas:

[k shalt e an unlawlul emplorment praciice for z2n employer—

{1} 1o fail or cefuse 1o hire or to discharge any individual, or otherwist to discring-
inate sgatng sny individusl with respect 10 his compensation, 1erms, condi-
tions, or privileges of conploymens. becsuse of such individuals wee, color,
religion, sax, or nasdonal wriging or

£23 10 lbwdt, sepregale, o classify his employees of spplicanis for employment in
sy way which wimid deprive of tend ¢ doprive eay individuat of employ-
meet Gppeuniticy or othecwiss niversely affeet B siatos s an employes.
beranse of such individual's mase, eolor, religion, sex ¢r mationa! arigin.

41 1LS.C. § 20000-24a) { 1942). Notwithutanding their explivit inghnsion among ihe classes
of protected individaals, wornen continved to be sxposed to discrimination that was based
ups pregnancy. Cosszgpeatly, Congress emacted the Pecgnancy Discrimination At
{PI¥A} amendient 10 Title VIE which extended the Hnt of protecied classes fo nchade
pregnant somen. Prepnancy Biscrimimation Aoy, Pub £ No. 95555 § 1, 92 Siat. W6
{1978 (codifies & 42 LS., § 2000tk (1982)). The PDA psosities in pertinend part s

The terms “becagse of sen’ or “on the basks of sex” inciwde, ot are not limiesd

16, becsuse of or on the bashs of pregrancy, childbinh, or rtised medionl candi-

tions; and women siffacted by pregnancy, chifdhiod, ar related medicat comditions

1 %5
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the courts have developed two distinct theories of Hability, A Title
Y11 plaintdf tay allage either one of these two theories. Fhe easter to
prove is disparate treatment, or intentional dissrimination, which has
three forms. The first is straight forward, facial diserimination, which
will be called gvert disparate yreatmment * A phintiff must simply show
that an employment policy openly discriminates against a protecied
class and that be or she is a member of that class.

The second und third focms of digparate treatment are clossly re-
Iated. They are more subtle and slightly more complicated to prove
because they are covert. To prove the second form, the plaintiff estaly.
Hishes prima fucie discrinsination by showing (1) that he or she belongs
to & protected group, {2) thet he or she applied for and was quadified
for a job, but was rejected, and (3) that the employer continued o
search for applicants. This creates & presumption of unlawfuf discrim.
ination. The burden of proof shifis 1o the employer o articulste a
neudiscriminatory reason for the rejection. Finzlly, the plaintifl may
attempt to prove that the proffered reasons are not the true reasons for
his or her sejection. IF the plaintff succeeds, be or she has proved
intentional discrimination or covert disparate freatment.

The third frm of disparate treaiment is also covert and s quite
. rare. The plaintff must show that a fhetally seutral emaployment pol-
icy {1} has a disparate impact on a protected class, (2) that he or she s
a merber of that group, and (3} that the employer's busingss reasons
for the policy are a pretext or a cover-up for a hidden intent to dis-
crindnate. This form of disparate ireaiment also will be called covert
disparate (reatment.”

The second theory of Habitity available to a Title VII plaintiff §s
disparate impact, which is unintentional discrimsination. To prove dis-
parate impact, the plaintifl must show ihat & facially neutral employ-
ment policy (1} has a disparate impact an & protected class, and (2)
that he or she is a member of that ¢lass.

shail be zreated the same for ef employment relatat porpeses, including receipt of

benpfits under fringe bepefits programs, as orbor persons aot so affersed but shsk-

fur in their ability or inabiltly 10 work . | .
42 (LS. § 2000tk {1982},

Y Stonefiald, Non-Detersinstive Disgriminarion, ADed Modves amd the fnner
Bamndory of Biscrimimation Faw, 35 Burr. L. Bae, 85, B6 o {1986},

4. Faor a more eomplese discussion of overt disparate reatment, ses infra note 23
A1kl aCCHnpEMYIngG TEX5.

5 For 2 more eoeeplete discassion of covert disparaie tresbment, see inffe aotes 2t
2% gnd scenmpsnying fext

#. For a more complete discussion of the disparate itnpact theary, see infhty notes 43-
30 and scoompanying i,

1490] IMPERMISSIRLE USE OF THE BRD AND 8F0Q LR

Each of the two theories has #ty own defense. An employer who
is accused of disparate treatment {either overt or covert) cun avoid
liability by using the bons fide occupaliona! quabification defense
(BFOD). Fhe use of this defense is restricted, however, and can be
asserted only when the employer diseriminates againgt religion, sex,
pragnancy, of nitienal origin. It does not apply to race claims.® Simi.
fasly, an employer who is accused of disparate hmpact cas avoid Habil-
ity by usinp the bosiness necessity defense (BNID). This defense is not
resiricted. It applics 1o disparale impact apainst all protosted groups,
Caonsequentiy, the analysis of a Title Vil discimination claim requires
that a court determine which theory of liability the plaintiff is asserting
and to which protected class the plaitiff belnngs.

MNormally the plaintiff in a Title ¥ clabn is a member of only
one of the protected classes. For example, a black male employee
might aliege race discrimination, or & pregnan: female employee might
alizge sex discrimination. A court’s zaalysis of such clabms is likely to
be reasonably well guided by statufe. On the other hand, s black preg-
nant female employee is & member of one protected group bevause of
her race and is a member of another protected group becuuse of her
pregnancy. This plaintiff might allege both race and sex {pregnancy)
discrimination in 3 single claim. Furthermore, this plaintiff 4ise might
base her notion upon both disparate traatment and disparate impact,

A recent decision by the United States Court of Appeals for the
Eighth Cireuit provides an examgple of a Title VH claim which in-
ciuded the two legal theories, the two defenses and, most significantly,
a plaintifl who was a member of two protected classes® In Chambers
v. Omaka Girk Club, Inc. ' the plaintiff, Ms. Chambers, was a black
female employes who became pregnant shortly after the Omaha Girls
Club {(irls Club) adapted a writien policy, the Bole Model Rule, stat-
ing that single pregnant stafl members woald be fired V¥ Ms. Cham-
bers was fired. Bhe sued the Girls Club, alleging disparate impact and
disparate treatment 3n her rave and sex claim’* The irial court
found,** and the court of appeals agreed,’* that Ms. Chambers proved

1. For a discussion of the BEOGQ, sex infre sotes 30-43 amd accompanying tex3,

& For the taxt of the Tisde V11 section which describes ihe bona fide ocoupariona?
gualification, sbe (e note 30 Foy evidence thit the BFOM is not an pfirmative defanse i
diseriminasion againgt tace ar oolor, see Mfre note 37

9. See Chambers v, Omaha Gisks Chab, fac,, 834 F 2 897 (Rib Cie 187,

G B3 FLE &7 (8rh e 1987

. & are89sl

12, For 2 mowe conplere deseription of the Chambery facts gnd the court™s gaalysiz,
ot sfir nokes 63123,

1% Ehambers v, Qb Girls Chub, 829 P Supp. 925, %49 (D, Neb, (986} {"1he
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disparnte impact. Even though the trial court’s finding of disparate
impact was based gpon race, neither the trial court nor the court of
appeals discussed the discrimination in terms of “race™ or “sex.”
Moredver, neither court mentioned or seamed 10 notice that the Roele
Maodel Rule was overtly discriminatory against sex (pregaancy). The
Court of Appeals for the Eighth Circuit affirmed the trial const's dis-
missal of Mz, Chambers’ claim, concluding that the Girls Clubs sue.
cessfelly answered the claim because the Role Model Rule was
jostified by business necessity and also was a bonz fde occupational
gqualification. '

This note examines the Chambers decision. Section | explains the
twor theories of lizbifity snd their respective defenses. Section H sets
oui the facts of Chombers. It describes the court’s reasoning and iden-
Lifles the tests that the court ased 1o evaluate the Girls Chub's assertion
of the BEOQ and the BND, Finally, in Section HE, this note disousses
how the court failed to notice which of \he two theories of Hability
supported the sex claim and which sepported the race ¢laim. The note
srgues thal the failure {o separmie the sex claim from the race claim led
to impermissible use of the defenses. It suggests o brief analytical
framework designed 1o sitaplify the handing of race and sex claims in
# single action, 1t argues further that the wests for finding the BN
and the BFCH) that the Chambers coust used did not conform 1o the
Supreme Court standards for finding these defenses. As z reselt, the
Chambers decision ssis a2 precedent that exposes a vuinerable,
although protected, group--tlack women—to increased possibility of
wronglul diseriminstion.

I. THE LEGat THEORIES AND DEFENSES PERTINENT TG RACE
AND SEX CLAIM ANALYSIS

A. The Disparare Trearment Theory and the Bona Fide
Ovenpational Qualification

As stated above, a plaiatiff may bring g Title VIl discrimination
clavm under one of two distinct theories of linhility.*® The first of these

Court finds chiy decane of (he sipnificantly Higher (etility rate among dack femaltes the
suls Banising single pregasacizs would impaer Magk women maoce hassbiy.”)

. Chambers, 834 F.2g at 700 {"Chambers established the dinpacaie impact of the
[Risie {MToded [R]uie.™

14, i o« 103, 70N

t6. Ser Connecticut v. Teah 457 ULS. £40 {15223 The Tead Coud said thai:

it is weit cstablished gnder Title ¥ thar chidms of conployment discrimsination

becmuse of tacy may arise tn two Gifferent ways, An isdividuat may aflege thay ke

has bees subjected (o “gisparate treatimens™ because of ks race, or that ke bas
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theories, disparate treatment, was the immediate focus of Title VILA?
1) . .. is the most casily undersiood form of discrimimstion. The
employer simply treats some employees fess favorably than others be-
couse of their race, color, religion, sex ipregasacy}, or national origin.
Proof of dgiseriminatory metive is critical . . % Disparate treatment
may be proved in thres ways {one overt and two covert), each requir.
ing that the plaimiff prove intent o discrinsinate.’® Uinder the easiest
method, overt disparate trestment, the plaintiff must prove that an
employment policy or practice is facially discrhminatory @ In other
words, the plaintiff must establish plain, overt, inlentional discriming.
tion {overt disparate treatment}.

Linder the second method of proving disparate |reapment, the first
covert disparate method, the plaintiff must prove that an employment
poticy contains 8 hidden ixdent to discriminate. The Supreme Court
discussed the wmore common form of covert disparste treatment in
Texas Department of Community Affaies v Burdine®' There the
Court said that the plaintiff “has the burden of praviog . . . a prima
facie case of discrimination.”?? He does this by showing that he be-
longs to a racial minority, appiied for snd was qualified for 8 job, was
rejected, and the employer continued to seek applicants.®® The Bur.
dine Court stated further that if the plaintiff succeeded in proving this
prima facie discrimination by a preponderance of the evidence, the
burdes shifts to the emplover 1o articulste a legitimate nondiscrimina-

bewns a W of o facially nowtssd practice baving a “disparate hopaet™ on his

ranial growg.
dom A5Y (guoting Farnco Constr, Corpe. v Waters, 438 U5, 367, 581-82 {1978) (Marshall,
1., tesonurring in pantdl

1%, Rer Interpations! Bhd, of Teameters v, Unigett Siades, 43 U 8. 324 {1977} "L
doubtedly disparsic resisient %ds the most obvious wvil Conpress had & miml when it
enneted Title VIE™ £ at 335 0 35, See alo 1M O, Hesn 13,088 £89643 fromnazks of
Sen. Efumphrey). “What the bill doss . - b sitnply 10 make i anillegsl practice (0 vz race
as a factor in denying enployment, It provides that men and women shall bt employed on
the buasis of theie qualification , . .." %4

8. Mapermagvional Bha of Teamzers, 431 U8 a1 333 .48

19, Emided Siates Pouisl Seev, B of Oovs. v. Adkens, 466 I},S m [1933} "‘th
‘factoml ingquiry” i & Tile VI case is whether] the defendiant isentionally discring
against the pleint@” ™ &f w715 (guoting Fexas Dep't of Commenity Afirs v, Bursdisg,
A% 428 248, 253 (19818

20 “{Flscial diserimizadion, in which the policy explicitly discriminates,” i priee
facie discrimination. Note, Employmens Diserimination—Title Vils Lismwiced Preemptive
Effecs Attows Sraty Laws Mandoting Frignancey Levve ond Reinstaterment: {ufiforria Fed-
eraf Sovings and Loon Asociation v Gwersa, 107 8 €0 883 (1937, ¢ 1 asx. Lamie
Roce §.2 669, §71 n.25 {1987

23 LIS M {188

22 def st 353-3%

23 I oar 25 nd



http:discriminate.19

0 WESTERN NEW ENGLAND LAW REVIEW {Val. 122138

tory reasan for the sejevtion. If the defendant employer succesds, the
plaintiff then has the opporwunity o prove that the reasons offered
wele not troe regsons ™ ‘

Finally, the Supreme Court discussed the third ang most rare
forrs of dispavate treatment in Comnecricut v, Teal 3 Acvording to the
Teal Court, 2 plaintilf must first prove that 2 fGcially neutra amploy.
ment policy of practice has a significantly adverse impact on & pro-
tected group.?® If the plaintiff succeeds in showing this adverse impact
(disparate impact). the burden of proof shifts o the defendant, who
may ussert o legitimate business necessity for the policy or practice.??
Finally, if the plaintiff can prove that the employer's business reasons
are pretextual, ke or she has proved intentional discrimination, or cav-
et disparate treatment The fmportant element is discriminatory
intent,

When Congress enacted Title Vi1, it included a statutory defense
to Titke VIP's proscriptions. That defense is the bona fde occupationsl
qualification which is available for disparate treatment against reli-

. M. oat 353-5), -
285, AT LS 440 (198D,
b dd. ot eap

27, M. et £a543,

2, ) !d: at 447, This fprmula for Snding disperate treatment through the rndtistep
provess is widcly socepred by the toarts of appeals, See. e.g . Johnsow v. f.ogal Serv. of
Ak, 2»:;&, B13 F.24 893, 896 £8th Cir, 1987); Nenersille v. Missourd, $00 F.24 798, §02.0)
{#th Cir, 1986} Blucbsard's Castie Fotel v, Government of the Vi pin fslands, Dep't of
l.,pbm,l'}’gﬁ F.2¢ 168, 191 (3d i, IREEY, Whise v, Colgen Elee. Co., 151 F.2d 1244, 1217
thth Cir. 1988% Meir v. Dacon. 759 F g 98D, YT (2d Cir. 19851 Basley v. Anheuser
Busch, Inc, 758 £.24 358, 156 w10 (Bth e, 19835} Robinson v, Poiarcid Corp., 133 F 28
G, W4 (It Cir. 1934% McKenzie v. Sawyer, 534 F.2d 62, 71 {D.C T, 1982). One

_somimentaser also has ssized this formula. See Nots, supre noie 30, at 872 n.25
{stating thet i a hosiness pudicy is facially nentel but has disparate impact aed the plabmtiff
can show that reasons given ere prowsinal, there s diserimination). “Both facis! discrimic
nation and prosest davey are calied “dipparate trestiment,’ ™ #4f.

?9. Chambers v. Omabe Girls Club, Iae 834 $£.2d 697, 00 {8k Cir. 19873 {"Whike
e égsp:mf imzﬂlbmy does pot require discriminatory inteny, the Sisparate ireatment
theory doe, ) Section 404 Ha} of the EEQK Compliancs Manual defimes disperate trest-
meni by sisting thar

Biverimination within the meaning of Tilde Vi of e Ciult Rights Act of 1964

ean take many frma. |1 can ocrar whew an employer or uthes persan subject to

the Act intemiomally exclodes individualy from an smploymens spportunily on

the basis of ruer, colar, religion, sex, or nationat erigin. . . Fhe presence of &

discriminatory motive caa e inderred from the fect that there were Sifferenses in

treasninml,

‘EEOC Compl. Man. (BNA) § 604.1423 {1981}, “Tp prove disparate (reatmend, the tharg
ing party et cotablish that [the smployer's] actions weir based on 3 discrimingtory mo-
thve.” B, § 604 2.
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gion, sex, of national origin.®® During debate on the House ficor, Rep-
resentative MeClellan supgested that the BFOH) apply (o sl five
pratected groups.’t but it was spegifically disailowed as a defense o
discrimination that is based vpon “ruce’’ and “ooler. R

1 the plaintiff proves inteal W discrimminate (disparate treatment),
cither by showing that an employment practice is facially discrimina-
sory or by showing that the reasons givens for g faciaily neutral policy
Or practice sre gretextunl, an exployer may avoid Halility by proving
that the offersive employment policy or practice is a bang fide occupe.
tional gualification. Consequently, the BFOG aliows for fawful dis-
crimintiation en the basis of “sex™?? when “sex™ {or nonpregnaneyy “is
a bona fde eccupational qualification reasonably necessary to the nor-
mal operation of thet pacticular busioess or enterprise,™

3o 42 US4 20000 ey $1982) provides 1hat:

Notwithstanding any other prosision of this subglmpier, {1} it thall not be an

unlswiid comployment practice ior a0 employer 1o hire amd employ employees . .

on the basis of ftheir] veligion, sex, or naticral origin in Ihose conain insteneey

where yeligion, wx. or national ocigis i 2 bons fide vetupstional guwlificaion

easmably necowsey to e normal operstion of that paeticulnr busioess gr enter-
£,

35, Ser 130 CoNG. REC. 13,825 (1964) (remarks of Rep. MoClellan), In an sttoont
1o dilute the eifect of Fule VI, Representative MoClellan suggestad shad the BFOGQ shoold
spply K race, eolor, seligion, sex, and asthasl orgin. Id.

i Vaas, supeo mite §oat 438 n 2R Representative Williams of Misisippl jro-
posed araending the [EFOGE samndment by the inclusion . . . of the wortds ‘race’ and
‘goler. This propossl was defeatsd, the debate therean making it abundanily ofear that
oty mo eircumestarers MAy ‘raee’ o ‘eolor be considerad » ‘boss Bdo nocupationa! goalifi-
sation” under new faw® Id. {(onphasis sdded). See generadly 110 CoNg. Rec 235043
£1984) {House discession an inchusion of face and color in the BFOG asceptiond,

West's Federst Praction Manyal states:

The . .. [BFOCGE makos no reference to racs oy solor even though these classifica-

tioes nre repeatedly cavered within (he protested groups coversd by that secrion

et etder sections of the statute. This divergen irestmend is particularly sipnifi-

cant, because o companion sobsention provides that ne peeferential trestment wiit

be given to the proterted groups It apecifleally inclodes raee ang color withia

these groups. 43 E.CA. § 100020 Inferentinlly, therefore, & tona fide ocoy-

pationz] qualificasion exception camnot be based upon race or oolor.
Vi WEST'S FEDERAL PRACTICE Mantral § 15,333 w 1550010, Philos od. 1980% S ol
EEOC Cospl. Man. (BNAY § 6251 (1982 £ The protecied class of race is aot medaded in
the [BFOK) sistatory excrption and clearly connot, under sny sircumstanony, e onnsid.
erark & BFOG for 2oy jobr”).

3L The BFOC s is svailable for discdmination bused on relighon of nations! ori-
gin, Thome classifieations, however, ate bevond the seope of shis note, See 42 USC
§ 30h e (1932). ' .

34, A WY C, § 2000e-2e3 (1Y), According o the Equal Emplosment Opporta.
nisy Commising (EBOC), the BN # sppropriaie “where only indivicdusils] of ans vex,
religion, or sxtionsl osigin cin perorm the duties and functions of the job in guesdon.”
BEOC Compt. Ban. {BNA} § 604 1(c3 (1985
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Even thgagh the BFOQ provides for lawlul sex discrimination
under some circumstances, its legislalive history suggests shat the de.
fense should be' used with caution,’* Moreover, the Equal Employ-
ment Cpportaeily Cor‘nmis’sian {EEOC)* published guidelines which
stated that the BFOQQ is permvissible only tn exiremely rure instances, ™
The Sf.zprc:me Clourt of the United Stotes supported this narrow inter-
pretation in Dothard v, Rawlinson™ by expressing deference to the
EEOC sta:zdaz:d_s and by deseribing it as the “parrowest of £xvep-
nonis.. " Additianally, the Dotbhard Court Tormulated certain tests for
finding the BFOQ. 1 stated that for sex 1o be 2 bona fide occupational
qualification the employer must show that the * ‘essence of the busi-

;’:: u‘m& ? ;m‘ £103 2{_1.-?} provides o7 & vy limived exorption 1o the provisions of
?h: itde. Nﬁz;wf‘tbmng any other pravisions, it shall neg be an enlewful g
ymen praetive for an mpflnper to empley persons of o perticstar religion or
aethona] ogin in thos rare situstions where religion or nationa! origie is & by
fide oecupational guatifoation. "
:;l!: zﬁra N 914, 8Eth Cong., i Sest. 20, reprinted i 1964 LS. Cobe Cone. & An-
{lm'rp rﬁv:zﬁﬁi,}éfiﬁ mm‘;mwéw} Se genemily 114 Cong, Rec. 7213 {19543
(iam 0f the BROG ey Llark apd Case wivocating 8 nacrow intespreds.
igo ;"';:L the pirpese of the EEOC wnd the souree of its sutharity, see fnfre note 56
(o2 BCER § 1604.204) (1983). “The commission befieves that the boma i occu.
gom m::ﬁmmﬁxﬁ ::cep::;: B 40 sk sbquld be interprotest nuerowly.” I, The RO
oo pan on the requitement that the SFOO be used narrowly, It
Title VI provides sn exesption to its ibiti iseepmingt
He s serptio peahibition of discomingtion based op
rﬁm ior u;}t;efzsi erigitt. That exeeption, called the bopa Bde m::;mi;::;
g; ation (BEFEXY), ssogaites that in same exenymely sare instinoes & gecson’s
mr;}tmwmmﬁmm:m?ﬂ' z:mg;n may be reasonatdy necessary 1 parrying om a
n " ;
paricutar n the mormal operation of an employer's husiness or
ﬁi&(}g C-::;r;;;l\‘J msmjz{ig{bg;?ﬁ 6251 (1962} Lemphiasis added).
) N ¥ 8. } In Dothord, » woman applied for & posizi :
m m:z;wﬁl:; in & ment’: prison. Fd a1 110, The x5 cotuiled mﬁm?;c&ag é:::nefy
mmates by “oontinually supervising and cbsersing their activiges™ |
H w » m
fﬁ::‘m :::?he» mu;::;:} shm}:’m #nd tailets” and by mi;iarchin; :h; pl‘iﬂz:::i
: posin Serdings. 9. &t 114-27. The envitonment w Armin
phore” with “rampant viokence.™ Id. g 334, Man i oo o ,
: . . y of the prisonecs weey sas effenders
rack awsan ?xg}i wamm-; iti the past mad were peyceiend s be a danger o & fmnale corr«!:rio:z
Wiom s {h‘ - 8t 335, m Bothard Court conclisded thut decause of the extreme pomcic
prisim, sex wes & BEO for the job, {n nther wonls, soreectionzl cognselo
must be male, A, wx 33637, eers
- 0.3} . a.; 334 The !M{hartl:’ Cort was paosuaded by "the resisictive fangunge of fthe
. cov o the rci;mz:}z kgtﬁi!all‘\mlhmvry. Bt the consistont intetpretatian of {he Equai
&mgczgams ?ppcpztnﬁﬂy C@m:mnwhm the JHFOR erceplion was in fact meant g
bean z;;mz ly narrw exception to the eneral prohivitien oF discrimination oo the basiy
"virm;d A {emphm sdededy. B resognized that the ower fecdersl GOUts grintain thee
Iy enifornt view . . . that fike BFOG] provides andy the navrowest of exceptions

the genergl i i T
it gd)_“ rule mguiring equality of smploymem opportunities.” f2. #1.333 (footnote
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tiwss operation would be umdermined by sot hiring members of ane sex
exclusively.” ** The Dothard Court stated further that “an emplayer
could rely on the {BFOQ] exception only by proviag ‘that he had rea-
sonable cause 1o believe, (hat i3, @ facrual basis for believing, \hat ail or
substantially il women would be unable to perform saftly and effi-
ciently the duties of the job involved” 7%

Even though the Dorkord Courl sllowed sex (o be used as o
BEOQ, it confined that halkding 1o the harsh facts of Dothard in which
a woman appiied to be 1 correctional counselor in & saximum security
Alabama prison.*2 Morsover, there is & strong dissenting opinion in
which Justice Marshadl objected to justifying sex discrimination, even
in extreme circumstances. fustive Marshall sent a message o the
tower courts cautioning them to restrict the use of the BFOQ to the
parrow facts of Dothard, 0 As illusteated in Chambers v, Omaha Givis
Club, Inc.,* at least cne court of appeals ignored this message.

The plaintifl in Chombers brought her claim under the disparate
impact theory in addition to the disparate treaiment theory. There-
fore, it is necessary to have an understanding of disparate impart and
its business necessity defense before examining the Chambers case.

B, The Disparate Impoact Theory and he Business Necessity Defense
To succeed with the disparste impact theory, the phintlf must

453, 4. nt 333 (guoting Fdaz v, Pan American Works Aicways, 443 F .04 RS, BB
{5th €503 vert denied, 304 U5, 830 {3},
41, FKd. {quoting Weeks v. Southorn Belt Yol & Teb, Co, 408 F.2d 118, 135 {5tk i,
$959)) (cmiphasis sdded).
&%, K. av 334-31 Fer 2 brief summsry of the Dothard facts, see dafra note 38
43, Wriling the dissenting opinion in Duskand, Justice Magshell cautionnd against
the wse of the BFOQ. He accused the majoriy of
peeperustlingd one of the most inmidions of the oid myths about women— (b
womnen, wittingly 0t not, are seductive sexuat objecss. . B is women whio sze
e ta pay st prive in lost job oppeatusities for the therest of depraved conduct
by prison inmates. tnce again, “Itihe pedestal upon which wamen have been
glaced has . , . , upon closer inspection, becst rovealed as a cage™
44, 3% 345 (quoting Satler fna, Ine. v, Kirby, § Cal. 3 1 20, 485 P28 529, 341 {4971}
(Mersiel, 1., convwrring in part gnd dissenting io part).
$n addinon, Jutice Marshelt conciuded with 4 pointed meskage 10 the Toser vosts by
stuting that they musi:
secognize that the [Durhand] decision was impelled by the <ockingly inhuman
condittons in Adsbamena prisons, smd dhas that the “eniremely nareow HIFOQ]
esseption™ recnguined bere, will non be affowed “ig swallow the rete” BRAINTL SC%
discrimination. Eapansion of uxlay's decision beyond its narrow factus) basis
would ezect 2 serious roadbick 9 eeanomic equatity for women.
1, at 34T (Massiadl, §, concurting in pass and divsenting i padi) feisation amifted}.
44, B34 Fod 697 (2th Cir, 19871
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Eg?:i that a facially neutral employment policy has a sigmificant ad-
AR mpa(j: on a pnmtrx’l group*® and that he or ¢k is a member of
T grou p4* Buch a‘shuwmg establishes prima facie discrimination
o $upr§zz§ Court introduced Title VI disparate npact gnaltysis in
ar gg; v Duke fPower (%% where black employees objected 1o promo.
mz 2@3: miu:racmmz%“‘ 'Tt?e Giriggs Court said that Fitle VII “pros:
¢ not anty overt discrimination but also practices that are fair in
orm, but discriminatory in operation, s

o g’!}c Griggs Court slso introduced the business necessity defense
“ f;hﬁ z?;c prc:g:cr deferse 10 a disparate impact Tithe VI claim. 3 | 13
at il an “employment practics which operates 1o sxclude Neo

gﬁﬁ bt,;::;?f, ftzms;a 10 be reluted 10 job performance, the practice is
. o addition, an smployer must iven

n ad 1, AN prove that any given

emp?yzrffssr:z policy ha:s & “manifest relativnship {o the empa‘qyig; in
g‘::‘wa. In“ ngﬁmg{m v. Davie the Court addesd that demon-
e ;nmgi:;u::fm:aéﬁnid (fam“ for disparate impact is insufficient 8

A vis Court, it is necessary that kiring and

g ' . IO

ton praciices that have a disparate impact on blacks be 8 ‘m;’i«igzed “in

prac ; g:gﬁxv&?gke Power Co., 40} U8 424 (971}, "fTitke VHI proscribes
dirparete nw: i ftfm‘f: but discriminyiory in operstion.” 2. a1 431, Tg pr‘s:;ee'
by Mg‘;m m:n'm -:u;;;m:éﬁuf # facially neetral sployment prectice has
£ i . Ummahs O
C’luh;:m.'}hm F.24 607, 00 (81 Cir, 197y P Chambers . bt
' £ ultimate sie in fCmbers] is whether th
) el . £ {Role M it
:::fs: che te{:ﬁ:_:s!w zxf asv:ag;ie employgcs wha becamye Ipr::g;an:dzf :ﬁ:ﬁ ?ﬂ:ln-
e :‘fu l.t;ll faify‘mrtmmte& ngaimst the plaintiff, individualty, or ha!; .
ols y discriminatory tnpact srews A elasy of wonsen biau:k Ut o
whick the piointi¥ is @ memder. * N ad
- Chm;;:en (:* QM?& Gi.rfs Clab, 3% F. Supp. 924, %43 {1 Nl 19863 fermphasis addded)
st mx“m ﬁﬁl;h ‘ 115, 2t €38, “Linder 1?:: [Civit Rights] A, practions, srocedures, m
o e MXM and erem neuces) in jems of intent, cannet ¢ afatained , . (it
iy ppave » discriminaiony impaci)" 1. See ase Connecticut +. Teat, 457 U.§ P
pbinﬁ; to mg;;z i black gmployvm of the Diepartement of lncome Maimt\mmc;: ,m
B a pm; t:i m é{zs;wéfwrﬁmately exeladed Blacks. Each of them had
sicraily prom _ are Eligibility Supervisor Bot had 1 be twsted E
mz:;mr ?ffd :: r::i?:a Fhe Tmf‘wl w‘a shat “fwlhile there mﬂm 0o shsawﬁ’;: I:l:::
e ol 4W46. - requitements ... wese invalid beorase they had
48, 401 HLE 814 (9.
49, M mi 43032
Ha o M st 430,
31 W
33 ¥ (emphasis wddady,
533 K st 432 femphasis adided),
4. 425 UE 229 (1976)

35, A st 34T {emphasis ichndy,
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serms of job performuance.” ™
A recent Supreme Court decision discusses the allocation of the

burden of proof between plaimtifT and defendant in 2 business necessity
defense and seis a standard which makes il essier for the defendant (o
avald lisbility. In Wards Cove Packing Company, Inc v Atonio®?
plaintiffs alleged that an employer discriminated against pon-white
cannery workers.3® Althongh the Court ultimately held tiat the can-
necy workess did not make out @ prima facie cuse of disparate im-
paut,’ it remanded the case with instructions to the lower court on
how it should analyze the employer's assertion of the BND if the can-
nery workers prove disparale impact at retrial.©
The Wards Cove Court said that “the employer carries the burden
of producing evidence of & business justification for his employment
practice. The burden of persuasion, however, remains with the dispa-
rate-impact plaintiff. "¢ The effect of this dicta is to lighten the borden
on the defendant/empinyer once the piaintifi/employee has proved
disparute impset. All the employer must do is articulate some legiti-
mate business reasons for the offensive employment practive. Accord-
ing 1o the Wards Cove Court, the burden then shifts back to the
plaintiff to prove that those business reasans are false or that there is
an aliernative means to accomplish the business goals.®

$5. I, (emphasis added) Ser wlio EEOC Craldeltines, 10 OF R § 160410000 (1989}
{tating (hat business proessity is mel when the amnployer shows that the discdimindiory
sequicement has & manifess relationship to the employment in guestion). The EECH is &
federal mpsmey created by the Civil Rights Actof 1964 1 it charged with the eoforoement
of Title Wi, 42 1L5.C. § 2000e-40s3 {19825,

s HE S O S (1S

5% 4ot 2119,

38 i, at 12E-EE

&0, K. out 2h28.
61, i, tn b dissenting opinion, justive Swvens poists oot tha the Griges Coun

placed Ure burden of persuasion on the employer, Wards Cove, H5 5. Choat 2137 (Stevens,
1., distentiog), I Words Cove, the Uouss was speaking hypothetioally about what the em-
pluyer's Burden would e if the phaintil proved dispacate impacl. Shifting the borden of
presiession back 1o 1he plsinti® differy from the Griggs foemulation, muking B rasier for the
defendant 16 succeed with the BND. Io response te the Wosds Core decision, a bitl has
been introduced i the Senats that will oepriuen the ruling sed dlarify the burden of prowd
in dispreste mpact cases, Ser Fair Employment Act, 5. 1284, 103u Cong., 31 Sess., $33
Cone., REC. 87512 (June, 1989
&5 Wards Core, 185 8 O3 at 2117,

L,

4 e

s g e e

-

T
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H. CHAMBERS ¥, OM4aHA GIRLS CLUR INg o)
A, Farts

According to the findings of the trial court, the Girls Club of
Omaha is a “private, non-profie, tax exempt corporation”™ that serves
Birls between the ages of eight and eighteen. Jts stalf conducts edyea-
ticnal, vocstional, and social programs thet are designed to heip the
“young girls reach their full potential "% While the Girls Club's
stated purpose is to “provide behavioral guidance snd to promote the
heaith, education and vocationa! and character development of girls,
regardicss of race, creed ar nutional origin,” it siso boasts that 2y “ex-
tensive coniact and the close celationships which often develop be.
tween the staff and the members . . | differentiate it from schoals pnd
other youth programs.” Staff members “act as role model{xi to the
counselses with the expectation that the girls will emulate their behav-
ior.5® In addition 1 the role modeling, staff members are required to
adopt the Girls Clul's philosaphies. among which is the bedief “that
teenage pregrancy limits fife's options for a young woman.”'s

In 1981, afier two of the Girls Club’s single s1aff members became
pregnant, the Girs Club instituted Rule Eleven, or the Raole Model
Rule,*® which said that pregrancles of single women were grounds for

6} BM .24 497 i8h Cir. 1950
8. Chembers v, Omahs Givks Club, 629 ¥ Supp. 935, 928 (D. Neb 1986),
55 I
66 B3S F.0 ar k09,
&1, Id. The Gigds Club's objectives ase 100
- Create a sple and stable environment that fosters trusting refationships wid
individnal value development 1hrough intemction with pears and aduits.
i Dewplop and nplement progiaems fo enable girks 1o Huitd positive self pstoem
thravgh skilt developmens and sppliostinn,
1. Make available suality health progreses so girls may understand and deaf with
iheir own hesllh probioms and health maintenance,
4. Exiablish a vlimese whete girk participate in an experience the decision max-
ing peocess snd have broml sppanuriey to take teadoeshio rolis.
3. Provide upportunities for girls o veplare the ull rengs of their personsl ape
siony in {amily roles. sl carenr chaoioes in arder 5o take conired of their fives,
& Eacournge 2 knpwitdge sod uodentanding of the vadious cultures in ovr soci-
ety. Promote o brosd view of responsibility as a citiven of & larger community
through cducation and civic setivity,
7. Encourage btk ndividual and group responsibility.
Chomebers, 834 F.2d a1 458 5.).
B8 The Giels Club's persvnnel policies crstaln the following provisions:
MAJGR CLUH RULES -
All persons conployed by the Girds Club of Omywha #re subiest 1o the rules amd
regulations a5 establaied by the Bomed of Divectors. The folkewing ste mot per-
mntiod aod such kars maay resalt in immedisee gischacge:

e
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dismissal.®* Shortly thereafter, Ms. Chambers, & twenty-two-year old,
single staff member, became pregnant, reported the pregnancy to her

_supervisor, and received a letter of termination,™

Ms. Chambers sued the Girls Club in the United States District
Court for the Lstrict of Nebrasks® alleging, ia addition to constiu
tional and staie law clniens, that black single women comprise a class
affected adversely by the Role Model Rute ™ Essentially, she alieged a
combination of race and sex-bused discrimination ™ &

To show adverse impact on race, Ms. Chambess presented statis-
tical evidence at trial™ which supporied the courl's finding of dispa-
rate impact. Responding to Chambers' arguments, the Girls Clth
ssserted legitimate business reasons for the Role Maodel Rule 1o avoid
Tability for disparate impact against ace.?

Ms. Chambers then sttempted to prove that those reasons were
pretextual by arguing that there were less restrictive means {0 accom-

e
den s

11, Negative sole modefing for Girks Club Members 1 Inchude such things s
single pasues preguancies.
Chombers, 3% £.28 a1 $89 0.l
£, Chambers v. Choaha Girh Clob, 629 F. Supp. &t 929,
- harabers, K14 B2 ot 679, .
?I)‘ gmzm v, Orshs ek Sfub, 629 F. Supp. at $3% Chambers alleped wigls-
tioms of the; _ .
Brse, fifth, ninth wnd artonnth amendments of the Constitution of the United
%1ages, violuliony of the Chvid Rights Aoy %3 US.C 1?8!. !953, 19835, 1988 xmd
1988, and pendant siate violations including: bad {m?x discharge, defzoation, -
invesion of privacy, intentional inSterion of emotionat distrass, and conspiraey 1
deprive her of & sight 10 « livelibwwed .. ..
i
i Mos 944,
i &
14, Chembery siatistical evidence showed:
(13 thal in 983 the fertllity rale for toesage whites in the Douglss County aves
wes 36,3 per thousand for 3.8 per husdresty ay compared to 3011 per thausand
for non-white teenagres {or 107 per hundred}, . .. the !’crltllyly rate a&” biack teen-
sgers is approximately 3 172 tmes grester then thay of whites. With repret w
the overslf fartiity rates, whites x5 3 class are likely tp bectme pregnant spprosis
makely seventy peveens as ofien os blacks [thas i, for every fen Blacks who be-
corse pregoant only seven whites becanie pregnant)

-

I-‘mm these Tacts, it & possible, wven in the sbwence of mone specific dats, 10
conclude thax the impact of the Rake Mo Rule] would fall mare harshly o
o wmnm_nfrfz_iis&-be&tingz?f; Bupp. 3t 94% n 43

m”;?m"‘;gm&:’ﬁigflm{ the JGirls Clu's} seiienlated rezson for the [Role
Model Rulel, P2, 1o provide posidive rode models in an atrempt la d:woml“agef toenngeis
from becoming progewat, is a legitinair, nondiscriminatory reason (hal was clearly on
plained.” Jd. at 947
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plish the Girls Club's goals.?s Responding to Ms. Chambers’ argy.
menls, the Girls Club convinced the district court that (here were no
other, fess restrictive mesns to accomplish its goals. ¥

Ms. Chambers further argued thai the Rok Model Rute was 3
cover for animus towards black women,” and thus, that the Girlg
Club should be held liable for covert disparate treatment. The Gich
Club maintained that it was not indentionally discriminating againss
black women.™

Additionally, Ms, Chambers argued that there was no evidence to
show that the Role Mode!l Rule was effective.% The Ciels Club failed
te offer any data to show a relationship berween the Rale Mode! Rule
and the incidence of pregnancy in counselees.?® Insiead of praving the
Rule_‘s eflicacy, the Girls Ciub proposed that empirical dara are not

- required to prove that the Rofe Mode! Rule discourages ilepiimale

pregnency. It argeed that expert testimony 5 sufficient 1o justify the
Rule, even in the absence of verifving data ¥ Accordingly, the Girls
C;iub called an expert fo testify that the Role Mode! Rule miight re.
tieve the problem of teenage pregnancy ™ .

The district court analyzed the case under both the disparate

. Chombers urgued that she could be given a ltave of sbsrnre £
. ke ¢ 5z sopld he put in s
AOB-Cetart position, therehy removing heruelf from contact with the tlub members ERT
awoiding any negative tle mode! Influtace. Chomber, 234 R34 ot 107,

. :f?, The Giirly Club convinged the distric court that there wers 50 such not-onbact
PRIISIONS, e fupre nofe 76, and that 3 leave of ebsence would hsve 1o be theee of foor
monslss long o sccomplish the desired effect. Fraining & replacernent for Chambent wousld
requare sis monahs of on-the-Rob training. Xd. st X0

3. To show that the Girls Club's rezsons for the Role Mods) R
’ whe were pretexiund,
Ciwatisezs frieel vy prove: {1} that the rule requined intrusion into the sl lm:::em’ pri-
yate fives: (33 that dess restrictive nlrernatives were available such 2s = Jeave of absence or
teansler of duties {3) shut {ke rule is applied in an irrationsl matner, 1.6, it apphiss to singlc
regran) wamen bt 20t K& single mothers; {43 that the rule promotes abortion atdd abor-
tion i not & viable apting for black women; (5} thet the rule impacts black womten inare
twrah:y; A ié.‘»’:{im; m;f;ﬁmiﬁm of the rule by the board of directors was an THEmPL tr vover
it guirires doward the plaintfl. Chambers v, Crpaba GG
el " ! A {rirks Club, 629 F. Supp. at 947 (em-
1. Fhe Ginls Cleb rebutted the allegations of intentional racial discriminati i
4 ¥ racial discrimination with
the evidence that there was o high pereentage ol minorities employed by the Cluts a:'n'.l
alleged dhat perenntage was probative an intent. 4 py 947.45 n.43.
Bl Chamdbers, 834 F.2d w702,
B Jd. a4 70607 (MoMillian, )., disseating) ¢statin i i
e ’ v v g that there is no evidence ta sup-
mﬁ; :cr:;e;tblunshlp batween leenage pregnancies and the employment of an unwed pregnant
82, Tasupport this argument, the Girls Club rebied wpon Davis v, O
d ) L Yavis +. Chty of Dzl
F.2d82305 (3th Cir, 1985}, cows, denied, 476 V15 116 (1986{0" i of Daias, 777
- Chambers v. Chmaba CGiels Club, £29 ¥ Sy i
. ‘ub, - Jupp. al 951, The eapert testified that
becauwse twnagm’ h”‘f & meedd For “significant orfiors’ outside the home and are fikely i0
develop close retationstips such a3 those which are fostered at the Girls Chube . . . the roke
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treatment theory and the disparate impact theory.3? B discussed dis-
parate treatment analysis first, but without distinguishing the race
claim from the sex claim.** Ms. Chambers and the Girls Club formed
arguments based npon race. Ms. Chambers’ argument which she used
to show covert disparate trsatment contained both race and sex com-
ponenis.®  Ultimately, the disivict court found ne  disparate
treatment.??

The district court then analyzed the cuse wder the disparate im-
pact theory. It concluded that Ms, Chambers proved disparate impact
against biack females because o rule hanning siugle, pregosnt workors
wourld impact black women more harshily because of their higher fore
tifity rates.®® The court dismissed the case, however, holding tha the
Girls Club's reasons for the discriminntion were legitimate business
repsons,®® and, therefore, there was no discriptimation under Tith
Vi

syndelting vole coudd be . . . another viable way 1o aiiack the problem of 1cenage pregnsney.™
#, {ermphass added}

‘Fhe BEQC has strict requiremenss for establishing the need for yamesex coly models,
Hecause the Pregnancy Disorimination Act made gistrimination sgainst pregnancy » vials-
tiny of Tl VI, the ssme sirict requirements, by analogy, apply o “Same pragrancy-
siute’ rode moddely. Thet b5, if the Girls Club Insistet on baving noapregaant role models,
#, by snstogy. must follow the same wiricl guidelings for same-ses role mandeling. For a
discnsion of the BEOC compliancs manusd cequirsiients with mipeal 1o sameses 1ole
models, son fnfro oote £54,

86, K w) S4E-48, D45.52.

85, Ad. om0 04T,

6. M.

£1. M. s W4748

88, M. #1949, See supra note .

$9. The district couet said that 2o fnd business necessity, the Girls Club was required
te show & "close neaus betwesn the poliey in question and a “substantial goal of the em.
pheyer.” ™ Chambers v, Omaha Girls Club, 629 F. Supp. at 949 (citing Robinson v. Loril.
Tard Clorp., 444 F.2d 798, 198 (4th Cir. 1971), "[Tlhere must be a ‘positive relationship’
Perween the rude or pokicy and the eraployer’s program.” ™ fd. at 950 (quoting Washingion
v, Davis, 426 1).5. 129, 250 (1970)). Applying these tests, the court congluded thar the
Cwmaha Clirls Club:

established by the evidenee that its only purpose is 1o serve young gitls boiwern

the ages of cight and eightern and 1 provide these women with eaposues ke the

greatest mumber of guailable pesitive options in Jife. The Gitls Club has ovtal-

Hshed that leenage pregoancy is ¢ontrary to this purpose and philesuphy. The

Erirls Euty entablished that it Aowestly betleved that te permit single pregnant waff

members to work with the gitls would convey the impression that the Girls Claks

enstidasd nonmardied pregnaney for the givle in the sge group it senes,
Aboae 930 {emphinsdy adkded)

W £, ab 955 The districr couet did 0y ¢spras]y state 1hat the Hobe Mode] Rule is
fastificd by the BNEY Fhe court of appeals. bowever, mabkes if ¢leas that the district coury
Forurnd that i was. Charrbery, 334 Fo0E 697, 180 {Roh Cir, 19835 The coprt of appeals 2ln
clarified that the weind eonet i nest Bered that she Raole Stoded Bule b o BEOG. . o0 733
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Ms. Chambers appealed to the Court of Appeals for the Eighth
Circuit. Even though it affirmed the dismissal of her claim, the court
of appeals recognized that Ms. Chambers asserted a “‘combination of
race and sex discrimination . . . in violation of 42 US.C. [section]
2000¢-2(a).”*" Furthermore, it is clear from the Chambers’ arguments
that she alleged intentional race discrimination®? and intentional sex
discrimination_®?

B. The Court of Appeals’ Analysis
l. Disparate impact: Finding the Business Necessity Defense

The court of appeals accepted the district court’s finding that Ms.
Chambers’ statistical evidence proved disparate impact without explic-
itly stating whether that impact was based upon race or sex.™ Since
the BND is the proper defense for unintentional disparate impact
against either race or sex, the court analyzed the case to determine
whether the Girls Club had proved business necessity.%*

The court said that a defendant must satisfy two tests to prove the
BND. The first test, formulated by the Supreme Court in Griggs, re-
quires the defendant to prove that there is a *manifest relationship
[between the challenged employment practice and] . . . the employ-
ment in question.”? The second test forces the defendant to prove

9. Chombers, 834 F.2d at 700.

92, Chambers v. Omaha Girls Club, 629 F. Supp. a1 930. At tsial, Chambers tried to
prove that the Role Model Rule had a disparate impact on race and that the Girls Clab's
reasons for the Rulk were pretextual, During its discussion of the parties' argumenis, the
distriet court stated that “[1)he plaintiff's evidence of preteat generally tries to establish
that the [Role Model Rule} is a cover-up for the Girls Club's ‘morality standard” which
disapproves of biack single mothers.” [d. at 947 (emphasis added). The Girls Club ny-
tempted to rebut this evidence by showing that its “work foree was raciglly balanced or
contained a disproportionately high percentage of mtinority employees . .. ." Id. (emphasis
added) {citation omitted).

Thus, it is plain from Chambers’ ergument and from the Girls Club's response that
both parties knew that the argument was about race.

93, Chambers, 834 F.2d a1 703. According to the court of appeals:

Chambers arguefd] alternatively that the district eourt erred in faiting to find a

violation of Title Vi1 under the [covent] disparate treatment theory, and that this

case {with respect 1o sex) shoudd not be analyzed under the [covert] disparate
treatment theory because Chambers’ discharge on account of her pregnancy con-
stitutes [overt, facially discriminatory disparate treatmen; or] intentional discrim-

ination . . . .
fd. For w discussion of the three methods of showing disparatc treatment, see supra notes
17-29 and accompanying texl.

94, Id. ar 70H.

9s. Id

96. Id. (quoting Hawkins v. Anhecuser-Busch, Inc.. 697 F.29 810. 815 (8th Cir. 1983)

<
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that there is a “‘compelling need . . . to maintain [the] practice.”®” In
addition to these two tests, the court said that the defendant might
have to prove that the employment practice is “necessary to saf'e apd
efficient job performance™® or “‘that the employer's goals are ‘signifi-
cantly served by’ the practice.”®

The court of appeals accepted the district court’s finding that the
Girls Club’s purpose was to serve young girls and to expose them to
life’s opportunities.'®® It agreed that the “Girls Club established that
it honestly believed that to permit single pregnant staff members to
work with the {counselees) would convey the impression that the Girls
Club condoned pregnancy”'? and that pregnancy would limit oppor-
tunities in life for young girls.’? Ruling that this “purpose™ and this
“belief " satisfied the tests for finding the BND, it held that the district
court’s finding “that the [R]ole [M]odel [R]ule is justified tfy [the
BND] and thus does not violate Title VII under the disparate impact
theory is not clearly erroneous.”'o?

In addition to accepting the district court’s reasoning regardin_g
“purpose™ and “belief,” the court of appeals concluded that the testi-
mony of an expert witness was sufficient to show a manifest rcl.allon-
ship between the Role Model Rule and teenage pregnancy in the
absence of any data or validation studies.'™ Thus, it concluded that
the Girls Club proved the BND.10%

{quoting Dothard v. Rawlinson, 433 U.S. 321, 329 (1977) {quoting Griggs v. Duke Power
Ca., 401 US. 424, 432 {19710

91, Id. (quoting Hawkins, 697 F.2d at 815 (quoting Kirby v. Colony Furniture Co.,
613 F.2d 696, 706 n.6 (Bih Cir. 1980))). ‘

98. [Id. {quoting McCosh v. City of Grand Forks, 628 F.2d 1058, 1062 (8th Cir.
1980} {quoting Dotkard, 433 U.S. at 332 n.14)).

99. [Id. (quoting Mew York City Transit Auth. v. Beazer, 440 US. 5(38: 587 r,,3l
{1979} (holding that a rule which prohibited methadone users who were pamm‘piant: ina
drug rehabilitation program from occupying positions which were "sa!'cly-‘sms:me was
manifestly related 1o the employment in question). The Chambers court cited Bearer 1o
support the notion thai one way 10 establish the BND defense i_s to show tifal the em-
ployer's goals are significantly served by the practice. However, it was the trial court in
Beozer that discussed goals. Beazer, 440 U.S. at 587 n.31. The Beazer Court ulumatc!y
reafirmed the Griggs test that the practice must be manifestly related o the employment in
question. fd.

100,  Chambers, 834 F.2d a1 701,

t01.  fd. a1 70102 (emphasis added).

to2. fd. a1 702.

[03. fd. a1 703,

104, Id. at 702,

105. Id_ at 703,
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2. Dispsrste Treatment: Finding the Boaa Fide Orcupational
Qualification

In its analysis of the disparale treatment claim, the court of ap-
peals concluded that Ms. Chambers had not shown that the Gisls
Club's reasous for the Role Model Rule were pretextual. Tins, there
was nG intent (o discriminate, and therefore, no disparate treatiment, 166
Ms. Chambers argued that there was covert disparals treatment on the
basis of race aid that the contrary finding was erroneous." Addi.
tionally, Ms. Chambers argued that her “Jsex claim] should not be
az}a}_yzc(_i under the feovert] disparate tresiment theory because [her]
(fi;&fcf?fﬁigﬁ on account of her pregnancy constitute]d] intentional dis.
crimination for overt disparate treatment].” %% More simply, she ar-
gyed ihat there was covert disparate treatment againsi race end overt
disparate ireatment against sex.

The cours of appeals said that the BFOG is a defense to either of
these 1wo arguments, ' without discessing the disparate treatimeni in
terms of race or sex. It reasoned, therefore, that even if the lower
cenirt erred in finding no disparate treatoent, ' Ms. Chambers could
not prevail if the Role Model Rule constituted a BEOG. 'Y Without
expressly saying so0, the court effestively concluded that the Role
Model Rule could jusiify both covert disparate treatment based upon
race #nd avert disparate trestment based upon sex.

In assessing the validity of the Role Mode! Rule 35 a BFQXQ), the
court said that the Girls Club had to prove that the * estence of the
busisess operation would be undermined” "2 if gin gle pregnaal coun.
selors were not fired.  Additionally, the court said that sex or non-

06, i

167, Fé. Even though the Chambery court did not (=00 } iscrimi
_ 4 Bven y the bansiy of the discriming
Hon at this gmy}a, i is clear that Chansbers was arguing that the sourt should Yave Found
Lovart pacial dispsrate trentmient, see rupng aote 92, and thas the error was (ki y
feilore o find racial disputare treatrent, " eons
8, Id,

9 MM oa mm ant 018 The oonrt resstned that becawse t1he J¥0EY iy the
proper defense apuingt intensional discrimination, it is avaitable for covers Gispursty Ireai-
ment 35 well wx for the overt disperate freatmenl, Bocasse the Chambers exsset wlsimarely
found that the Role Model Rule was 2 BFOQ, it concluded that both Chambers® SrRURCHS
were auswernd. A

DI A 3¢ 305 a8 (“Even i the diserict oonrt srred in Sading o discrimination
urder (hwe disperste treatment dueory. obs conclision that the sole mgtxkl rufe i a Bl
mews that there can be no violation of Talke VIL™Y. This quoted language refers teo the
sovert disparaie tromtment gogument,

1 L M om WA4 . . .

1312 Id st M (quoring Dothard v. Rawhinsen, 433 US. 371, 333 {18 (quoting

Diaz v. Pan Amer. Wordd Airways, Inc., 447 F.23 335, 18% (S1h O ;
US 930 (1910 . {5h Qe y, oot dended, A4
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pregnancy would be a BFOQ when * ‘safe and efficient performance of
the job wousld fesi] be possible without the challenged employment
practice.” "1 Fipaly, sccording to the court, the Gids Club mast
prove that the Role Model Rule has a * " “manifest relationship w the
eraployment in question”™ "4

Instead of applying the BFQQ tests, however, the Chambers
court proposed that the aualysis of the BFOG was Ysimilar 4 and
overfaps” the analysis of the BNV H apparently reasoned that be-
cause the tesis were similar, the BFOG and the BND are the same. To
suppart this conciusion, the Chambers court stated that in one caget®
“manifest relationship” was used 1o fnd the BND, Y whils in another
case, 't "manifest relationship” was the test used 1o find 3 BFOQ'®
The court continued #1s comparison by reasoning that in Doraard v
Rawlinson, ™ the Supreme Clourt applied the “necessary to safe and
efficient job performance” test to Bad both the BND spd the BFOG.

Thus, relying on the similarity in the wording of the tesis, the
eourt reasoned that the same facts that support the BNID will also
support the BRI 2 Consequently, because it was satisfied that the
Fole Model Ruole was jostifed by the BND, the Chambers court con-
cluded that the Role Model Rule also was a BFOQY According to
the court, this conclusion justified its dismissad of Ms, Chambers® case,

1H. AxN&LYSIS

The Chambers decision containg two fundamental errors, each of

113 44 {citing Dothond, 435 LS. at 313 {citing Weeks v, Southern Bell Tel & T,
Co., 408 P.2d 228, 135 ($1h Tir. 190693

116, #4 igquoting Gunthes . fowa Men's Refoconmory, $42 Foid 1679, 1086 (hth
Cir.), cers. denfed, 446 115, 966 {1980} {guoting Griggs v. Dhube Power Co., 40 118, 434,
EAYENL-NY) N

115, I, =t 38 {quoting Guatker, 612 ¥.24 at 1086 n8).

116, Bawsins v. Anheuser-Busch, e, $97 F. 20 810 (81h Cir, 1980

1L Thombers, 834 B24 a1 708 {chiing Mowhins, 697 F.2d ot 215

$i  Olunther v bows Men's Reformatory, 12 F24 [N fh Civ ), rerr. denied, #46
U8 988 {1980,

9 Chambers, 83 F 5 ut 708 (citing Guriher, 851 F.3d a1 [038) The Chumbers
oy cived Gunther 10 show shat the 1001 for 2 BEFOR) @ the same a8 for the NI The
Cunther court, bowever, gos Hs test foc the BROQ by chsing Griggs which was abett the
AN 2nd oot ke BFOC). The Supreme Court spplicd the “manifest relstionship to ihe
eenployment e gueston’ test 10 the BND and nol 10 the BFOG. See e, 41 S 2t
AN-32

1H). 433488 32, X201 {1977} .

121 “Campare Dothard, 433 S, at 332 0 84 ghusiness necrssity] werh Dothard, 435
LS. & 333 gblogh” Chambers, 34 F. 28 51 ¥4 2 19,

¥EE b at D4

$13. i, w705
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which may icad 1o increased exposure’?* to discriminution for empioy-
#es who sllege race and sex claims In the same action. The first prob-
lem was the court's failure 1o separate its discussion of the race claim
from its discussion of the sex claim. The second error was the court's
fatlure 10 hold the Girls Club to the Supreme Court's standards for
proving the BND. An additions! (wist to this second error was \he
court's determsination that the BF(K) and the BN are so similar that
proving the BNDY also proves the BFOQ.

A.  Confusing the Claims
Ms. Chombers was fired for becoming pregnant. s> As stated in

144, Womes may de particwlarly exposed to wrongful discriminasivn, due in pere 12
their last place comsideration as members of & protected groap. The ferm “sex”™ was sdded
10 the Civil Rights Bl in what wes en sppareni ntfempr 1o keep tha bill lrom passing. 110
Cong. B, X377 (1964}, Ser Sirota, Sex Discrimination: Thie VI and the Bons Fide
Occupational Guelification, §% Tex. L. Rev. 1028 (39775 “On the last day of House de-
bate on the Civil Rights Bill, Representarive Smitk, & stannch opperent of the Bill, pro-
posed, 'in jeat,” the inclusions of "sex’ as # prohiliired classification in sn stiempt to miake the
B unacceptable 10 88 mazny legislators ss possibie. &2, ot 1027 (citations omitied); Veus,
dugra note 1, el 44141 ~ur. Smith, Jong-time Chatrman of the Hows Committee on
Rules..and not & oivil sighes eoabnsiasi-offtred his amondiment i & spirit of satire sad
lronic vajolery. Ta support of 1he amandnaent he quoted b Jenzek from o Jetter be ad Rost
reneivedt from & lady, presumably oo of his constituents .. . " Fhe lefter was & complaint
sberst hvw Giod ditk not supply conugh men to avold the plight of spinsterhood, wking
Congrent it could help. fd See ofir 110 Cong. Hee. 1984 (1964). Argoisg thas the
purpase uf Tithe VI wat to protonr blacks, Represeatative (ireene stared thai “sez” should
ot 5o xdded o the bl without extensive hencings on the biological Zifferences betwesn
toen and womnen. Fd. Ser generally 140 Cong. Beg. 2577-84 (1664} fahe camplete discos.
sion on the House foor pertaining to the passage of Title VIE,

115, Before pussage of the Pregnancy Diserimination Ace, PIOENAN WOmMED wece 12l
sgated to a “subelass™ which was not covered by Title Y11 For s discussion of the concept
of yublisaes within one sex, sen Shotn, fupea note 128, 1 193992, The autbot provides an
exarnpie of how subelassns gen coomind:

A gomservative men's club has an opening 507 3 focker oo attendant. # ane

nounces that it will Kire only nonbenrded mates. i the Aty women who apply for

the position bring s Titde Y11 action, » court shoudd Sind s discrimination Hinee

the employers sirfernsle rale burdeny the ¢lass of afl women because of their

unigue physical charactecistios. I this cane, however, sex Fiserimination is pey-

mistible and a BFOQ exists, because of the privacy-related requirement tha) the
lcker oo attendants possess che same unigue sexssal Characteristios as the

locker ronm patrons. The rackusion of all women spphicanta [may fexve, for 21

soaplief sweomty-five bearded and fwenty-five nonbestded men competiag fior the

Job in che BFOGcomated subcbass. 1fthe twenty-five bearded men brought 4 Titke

¥EE setion claity for sex diserimination, & sduet should refect thelr claim. Sines 4

BFOQ han eliminated ol women from sowmpetition, diserimisation sgainst the

bearded muales dows not reduce thetr sompetitive emplovment upportunities

againsd femsabe applicanis. Because the ducrimination within & ungle subelass is

on the basis of beards and e sex, Title Yil does not prohidi i,
fd. a1 108 (foatnotes omisted). Follewing this vessoning, if an employer faiored non-
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the Pregnancy Discrimination Act smendment to Tide VIV preg-
nancy discrimination is sex discrimination.’®? Becanse the Role
Model Bole expressly statest that single pregosnt counselors would be

PrEgRaRt WOman Over pregrant wemen, the pregrant women would not keve 3 Titde VIL
slsih because they would be discriminnied agsins on the basis of pregrsncy rether than on
the baals of sex,

126 Congress snauted the Pregnancy Diiscrimminstion Act Pob 1. Mo, 95355 8 4,
81 St A6 (1978} feodifiod wt 42 L.5.C § 2000e(k) (19821, in response 0 # Supreme
Court decision which categoriand pregnant women s 4 subcless asd eactuded them From
Title VH protection. Generst Electric Co. v, Gilbery, 42% 15 129, 14545 (19263 fracte-
sion of empioyone benefits of pregroney - related disabitities. did vot vielate Tith: V11 Ser
Catifornix Fed. Sav. & Loan Ass's v. Querrs, 478 U8 282 (1987) (stating that the FDA
was cracted o response to the Gifdeer decisiond; Newport News Shipbuibding. wad Dy
Tk Co. v. BRI, 482 115, 669, 578-80 {1983) {egishtive Mistory of PDA rellecting
Longress disappeoval of (e in which pragreacy discrimimniion wes stiowed), H.R.
Har. No. 948, 98k Cong, 2d Sesy. I, reprinred in 1978 US. Copp Cono. & Apsin,
Wiews 4742, 4758 {siating that the iflerr Court decided in favar of o disadility plan which
excluded disabiities based on pregawneys Congress fescied to the Griders deocition by in-
trodducing 1ea bilks specifically desigand 10 overrule Gifbers, Ser 8. 995, 9%tk Cong., tat
Sess. {1STF) H.R. 6073, 9%k Cang., la Soan, (1870, IS, 995 which resulied 3n the PDIA]
was passed by {fen of fHR. 6675} afier amending iis ianguage 10 contein much of the text of
the House bill” H.R. Bip. No. 543, 95ih Cong., 2d Sess. L. repringad in 1978 U8, Conk
LonG. & ADMIN. News 4149, Additionst mines Jiffefences were retaivad by the manag-
o3 of the House and Sonnte. See H.R. Cowr. Rer. No, 1786, 93¢5 Cong., 24 Sess. 3,
reprinted in 1978 LS Copp Cone. & Apsine. MEws 4749, 4785, One rommentstor
suntex] thas e Gifbert Court “ignured the congressionsl intont in suacting Title VI of the
Civil Righis Act—-that intest was &3 protect individuals fomn smjust employmest discrimi-
nation inchuding prognant workers. " Mote, rupro note 30, &0 14675 (Citing the tiatoments
of Senmor Withams, 123 Coxng, REC. 3509 (19773 0 Swalf Senate Comm. o Labor and
Human Resources, 96tk Cong.. 2d Sess., Legistative History of the Pregueacy Discriming.
tzon Act of 1978 2 (3979

127, 42USC 4 2000e(R) (1982). For tex! of the FDA, o0 suprs vioie 2. See alo 2%
CFR§ 1604, 10083 { 1O88) (A writte:s or unwritten employment potiey or practice which
excludes from employment applicants or employess beeruse of pregnanvy, childbing o
velated medival conditions is in privs facie violation of Tithe VII™

Cine explangtion for the biladems to intentions] Yiserigsnskion based on peagmancy
that the Ast was oniginelly end exoiasively intended 3o potect the black race. Ser HLR.
Rer. No. 94, B8th Cong., Ist Sess, 15, rwprinted in 1964 LS. Cons Cong. & ADMIN,
News 27333, 2391, Wihile offering some additioaal views on the mexsiag of Title ¥II,
Renators Pofl and Crmnor sisted in o Housst repart that Tide VI

enumerates 2 sevies of acts of omissions on T pant of an seployer which it

dectuses to be “uanlawinl employment praciices.”

These inciude:
i, fatlure 1o bire 2 jub appdicent on account of bis racn
2. vefusal tn bire 2 b applicent on 2ccoant of his race:
3. discharge of an eomployes on aczount of hiv vuce;
4. diseviminarion m compensation agasisst an employee on sceount of his
e;

13 discrimination on actousst of rece against any individus) in an appren.
tieeship program, )
I, st WL reprinred in 106 4185 Cbon COnG, & Ao, NEWwsS ar M7, Forther oo

gt
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fired, 1t was overt disparate treatment against sex (pregnancy). 2
The court of appeats referred to Ms. Chambers” Title VI cfaim as
a “combination of race and sex discrimination in the course of em-
ploymant,”*#* recognizing that the claim was a race claim and 2 sex
claim. R did not recognize, however, that the sex claim was overt
disparate treatment while the race claim was based upon both dispa-
rate impact and covert disparate treatment. The cours simply ac-
cepted that Ms Chambers’ statistical evidence proved disparate
impast without specilying whether the disparity was based Upon race
or sex.}® Consequently, when it held that the lower court's finding,
that the Role Model Rule was justified by 1he BND, was not clearty
erroneous, it impliedly held that the overt disparate treatment based
upon sex was justified by the BN This reasoning is incorrect be-
cause disparate treatment on the basis of sex (preguancy) requires the
BFOG defense 10 be lawful, The Chambers court scknowiedged that
the district court “did not clearly conclude that the [R]ole [Mjodet
[Riule qoatified as 2 [BFOGE. .. ' and in the same paragrapl of i3

denee of the exebusive facus on the bluck race s indicated by the foliowing discussion whick
scioenpanied Title VH debate:

fn various regioes of the country there is gisceimination againg sume minotity

groeps. Most glaring, however, is (he discriminaiion against Negroes which oa-

i :i_azoaghem our Natioss. Foday, more thay 109 yoars alter their formst cmene

cipation, Negroes, who make sp over 10 peroent of e populstion, are by virige

of one ar suother type of Gisctimination not noovnded the rights, privileges, and

opportunites. which am constdersd 0 be. ahd must be, the birthrighy of it

CHtztny.

#. 3 18, rprinted in 1964 118, Conk ConG, & ADmiN, NEwS st 1353,

138, For the circunszances that led to the enactment of the Role Mode! Rule, soe
nzim ;gxz and scrompanying nates 63-89. For the tens of the Role Model Ryde, ses suprg
RO N *

128 Charders v, Omaba Gigls Chnb, Yoo, §35 .23 97,0 (Seh Cir, $9875

130, £ a2 WL A recent note wise Bas failed to nuk this distinction. Sve Nowe,
Uswed Pregmuny Modens Consiiture Negative Role Mudvls? Chombers v Omohn Cirls
Club, 21 CompGrerun L Rev, 1109 (19683 Even thicaigh this auther chablenges the court
of sppesis’ fatlure io eacognize the difference berween: the BND gnd the BEOO), she docs
%08 mention or notice 1hst dispuriie impart i bssad upon race and Jisparare treatmen is
based spon sex. Jd. 31§14}

1M, Chambers, B4 F.24 & 133,

132, “The disiviet court foung thas the (Rjole [Mindet [Role [was] justifiedt by bush
ness necessity hecanse tiere [was] o seifent relationslip bevwpes the Club's fondamensat
purpose and the Riule™ Chambers, 834 .28 at 08 The cours beld that the districs
court’s mecound of the evidence wan pluesitle, making the Role Modet Rule Jawful 25 5
BND: M a0 R Theeefore, since the Role Mode] Role was facially diseriminniory, the
court, in effect, held tha imtentional sexual diserimination was justified by e BND.

e student note wlse fonnd fauls with justifying désparate troatment ciaims with 1he
BUER. Ker Note, Chambers v Qmueha Girle Club, tre.: The Eighth Cheuir Cpens 148 Duar
 Pregnancy Bagd Discriminetion, 3 57, J0Ms 5. oF LEGAL COMMENT 197, 21} {1988},

133 Chambery, §34 F.2d ot 104,
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opinton, the Chambers court stated that an tntentional violation of Ti-
the Vi1 requires & BFOQ M

Notwithstanding this insgourate analysis, however, the cours plt-
mately conchuded that the Rolr Model Rude wag justified by the BND
and alse was a BFOQ.** If the Role Model Rule were a BF(Q, then
the dismissal of the sex claim was proper, even thoegh the race and
sex ¢laims were confused. This & nat true, however, with respect to
the race clain. , .

M. Chambers argued that the district eourt erred in not fnding
disparate treatment.)? Mg Chambers™ stiompt to prove disparate
treatment was made thropgh the process of showing disparate impact
and then proving that the employer's business reasons were pretex.
tualr' The court of appeals said that even if disparate treatment bad
been shown through this analysis, the dismissal was still proper be-
cause the Role Model Rule was also 2 BFOQ P* However, the dispa-
rate impaci-lo-disparate {rsatment analysis that Ms Chambers
proposed was dirscted at proving racial diserimination. When Ms.
Chambers introduced the statistical evidence of higher rates of preg-
nancy among biack women®3® to show disparate impact on a protected
geoup, she showed raciof discrimination. It was not women who were
adversely affected, it was black women.'® I, as the court sezms will-

I3, 74, This siaterment it tros only with respect 1o sex. Bee qupra noie 32 for ovi-
dendte that the BROG cannon be spplied 1o race discrimination.

135, The Chambers conrt said thae

Faen if the distrios coure arred in Bnding no discrimination unider she disparate

frentoent theoty, oo tonchusion that the {Risle IM]odel [Riste & 2 [(BFOD))

eneans thal there can be so viclation of Tide ViL Moreover, the por se inteational

discrimination approach stsocasd by Chambers stmply sfiminates ibe hurden.

shifting provedure . . . leaving e IBFOG) excepiion as the employer’s only de

fense. Thus, our conclusion on she {BFOQY) isste oo woshd prevent Chambers

frow preveiting under hor propased pee se intentionsl discrinination approsch.
o 108 ndE

34, Jd a2 705

137, Chambers v, Ehmsbs Girls Cluh, 629 ¥. Supp. 929, D46.48 (1984). See supro
aotes $5-25 for a discossion of the Supreme Count onse where this wethod of proviag dispe-
rale trestment i3 deseribed,

138, Chombers, 83 FId 2t 703, M8 n 18,

139, {hmmbers . Omabs Girks Club, 829 F. Supp. sz 945 n.d4.

140 4. ar 9323 Chambers aiieped intentiongd race discriminalion weder 42
.50, § 1981, The 1rial vourt found ao evidence of intentional race distrimination and
disemigued the claim. B, ar 94, Consequenily, when the trial coun gisoussed the Title VE
¢lpimes, it began by limsting bis discussion of race giscrimination 1o the disparate inpact that
the Role Model Rude muy have on black women. #d 2t 943, 1t felt thar section 1984
barred = Sading of cover! dispacats aRiment with respest 1w race. Chembers, however,
srgued thet fhe Sading oy infentiveal tacial discrimination wos an error, Chamdbers, 834
F.24 at 74 w.18.
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Ing to assume, ' Ms. Chambers had succeeded in provin -
::;ali dl;parate treatment, she should have prevai]ﬁi.p The %a:f‘;:‘zlzzr
o :a i r:. ;::; t?EOQ )5 aot an affirmative defense for racial disparate
Ta avoid confusing the thearies, courts can use ing s
pie snalvtical framework. First, courts shouki scp::fzaief{}:;;?::ifi:::?c
lha} supports the race elaim from the evidence that supports the gex
c{a:m. Saf;cmd, i the evidence pertaining to sea discrimination pmves.
d;spa{azc impact, then the employer can avoid Yability by successfully
nsserting the BND. if the evidence provas disparate treatiment, then
the defendant/employer must grove & BFOQ 10 aveid Hability ';"hird
courts should foltow the same steps for the race claim. In ;ha rao;
claim, however, if the plaintifi/cmployee proves disparate treatment
the employer cannot use a BFDQ 1o justify the disorimination 16

B gsg,‘:;’n ¥ ;“ai{:m :; Apply the Fudicially Indicated Standards
ing Busines: Necessity or Bone Fid {
oy ¢ Oecupatione!

V. Finding the Business Necessity Defense

In making the determination that the Role Model Rule was 2
BND, the court of appeals purported to subject the Rode Model Rufe
i £c§ts formulated by the Supreme Court in Griges and Washingron v
Dc_ms, ¢ While the Chambers court accurately identified the jests €h;:=
Girls Club did not meel its burden of proof for passing those ;csts.
based upon the facts of Chambers,

h The Sugreme Court stated that employment i i
& tlisparaie 23&;}3{:( on a profected classpm be z:::;f:;s]: iﬁ;&g
the employment in question' and must be validated in terms of jobs
qcribzfnance"“ The Girls Club offcred as its proef of “mapifest réla-
tionship™ that it “honesiiy befieved” that the presence of single, preg-
uant staff members would convey the impression of conéé’ni:fg

1
M2 421804 2000e-2es {1982 For the lext of
2 .4 19823 the starute that Hik igi

snd netional origio ss o eg!y clgm&:atw £t azt subject m the BROQ ;:;:ﬁ:in‘z
Fepre aote 3, For leghstative histony of the BEORG fdivmlng that it was net mean
wpply to race, s supre nofe 32 te

4], EEOC Compl. Men. (BMNA) § 825.1 (19823 i
‘ . } 625, 3" The protecisd ohass of }
included in the {BFOO] siatutary exception mad slearhy cannot, under any cirrur::;:i;sm

b congsidered a BFEOKG for any job) For 8 i
#pphist to Tace, see supro note 3;’ ) " e “lidem that the BFEOQ camot be

4. See rupen notes 55385 and aconepanyi

’ panying texs,
144, Gngg}; v. Dukg Mcr To, 401 LIS 424, 402 (19710
146, Wushingion v. Davis, 420 U.S. 229, 247 {1076),
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llegitimate teenage pregnancy.'*’ By us own admissien, the Girls
Ciub had no data to support the relationship.t* The Chambers court
refied upon Davis v, City of Dallas™® 10 enderscore the notion thay
validation studies were not required. The Davis coert, however, Hu-
ited its holding to the specific facts of Davis in which human safely
concerns justified using other means of judging gualifications.'*® The
Davis court emphasized that when there sre high sconomic and
hurman safety risks involved in a job, there are verifisble ways to judge
qualiications other than validating educational requirements. !t
‘Thus, the Chambers court's reliance on the lack of data was misgeided
because the Dasis court’s willingness 1o “relas the stringent validation
requirements” was strictly limited to the evaluation of academic’
credentials. 32

Assuming that expect testimony could substibue for verifying
dats, the Girls Clab called an expest who testified that the Role Model
Rule “could be . . . snother viable way to attack . . . pregnancy.”™9
This testimony, however, did not comply with standards set by the
BEOC for establishing the need for single nonpregnant role models. 3

14Y.  Chembers v. Omals Girls Club, 629 F. 3upp. #1950, But see EEOXT v, OlI
Dominion Sec. Covp., 41 F.E.P, Coses $12, 61718 (E.13, Ya. 1988} (good Faith subjectiv
Betbe! will not save 2 stherwise diserindnatory decision).

$4h.  Chatnbers v. Cmabs Girls Club, 623 F. Supp. st 951 (stating that the Girks Club
made the Rode Model Rule in an attemp) to limit reennge pregrangics but effers ao datx 1o
support & Soding that the Rule sithor does, or does not, socomplish this porposey.

149, TP F.23 305 £5th Cir, 198%), cert. dended, 476 LS, 1116 {19£8). .

150, fd. st 21, I Dowh, the chullenged practios was the crfteris used for sefocting
ity pedies oficers. 14 at 306, While expressing 1 wilhingness o atiow the polier force
wide Istitude in getenmining The quastifications of pafice officers ecause of the dangers of
the job, the Daris poun stated that “[bJecsuse of the professions? nature of the jot, coupled
with e risks sot gublic responsibilities fulierent in the pusition, we conclude (hat emplrd:
eat evittone i not roquized to validate the jobi relatedness of the sducsticnnd vequirement,
This is 8ot ko say, of coterse, that validefion 1s not cequired ” 14, a1 217,

151 #4.

152, 24, t 217 .32, The court of zppeals also relivd upon Hawking v. Avhesser-
Basch, Ioe., 607 F 30 £10 ¢k Cir, 1983), 10 suppeort it conedusion thet staistical proof of
a relasionship between the Rode Model Rule snd ternage pregnoncy was nof required.
Chamibers, 834 F.1d 4t 702, ba Frneking, & Teale employes with only a high school degrer
was denind promation o the position of matesials control ansiye which required 2 college
degron, The Fawkins coust stated that “vafidation sudies) would have strenpthened the

company's ot bt coeld not “say . . . that valiation stadies [werz) slways required.™
Hawkins, 597 F.24 at 81516, § restricted its hobding, howaws, o Vthe factx of . . [Haw
kins]" I

153, Chambers, 834 F.24E at 700 0,34 femphusis added).

154, The EECK Comphiance Manual discisses The BEOG by spesific 4pes of ¢luaims.
Seciton 4158 sets ol & detaifed Hst of requiteniants thay so pmployer st meet i andet 1o
prove that & “isjamesed Ruke Midel & » BFO™ EEOC Compl. Man. (BNAY § 625§

LC1982). Tit the Chombers case, the “samestteol-ponpregnaney™ is snalogous 14 “same.
sax™" tecause the PIA essablished that diseriminadian based o peegnancy is sex discrimi:
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The EEOC directs that & coart mast find by a preponderance of evi»

dence that the C(jﬁmﬁﬁim have o psychological need for nonpregasnt
role models, This need must be medicaliy verified in writing,

I a;uiditicn 16 5 search for 8 justification for dismissing Cham-
?:ers’ claim afier ignoring the need for validation stinlies and relying on
mad;cquatc expert wilness testimony, the court of appeals iried o
modily the manifest relstivaship standard 0 include a relationship o
the employer™s company goats, The court cited New York City Tronsit
Auikority v Beazer™¢ (o suppeort its argement that the Role Model
Rule may be related to company gouls rather than to the employment
in question. 7 The use of Beazer arguably allowed the Chanrbers
cour? o justify finding the BN because Beazer introduced the idea of
manifest re!aﬁnas}zip to the goals rather than to the actual perform-
ance of the job s reguired by Griggs. The Beazer Court, however, was
mfnpiy reaffiesing the Griges standard when it conceded 1o the Beazer
trial court’s findings that goals and safety ¢an have a besring on

whether an employment policy is manifestly related to the employ-
ment in question. 19k

v shates determi -
nation, The MSSH.?SI tex that o ring whether 2 same-sea role moded iy a BFEX? E ]
& Fr

(1} Azcorimin n:hcz%:a{ providing & wame-sex tole mexte! o 6 e peychologiogd
nﬂ.‘;és of clignts # necessary 1o I pormal ofkiation of the saployer's
Bsitess,

{21 €3brain mzfci%cai evidense fram the employer tiae the employer’s clients have
peyebologicad nowd {07 2 same-aey rolt model. This evidencr 4 the maiw se-
micrth it the same-sex role reiel investigation and mast be in the farme of 2
writien  simement o0 affidavit  peovided & dot it

e, by o, peychisirist, of
#d, § 623,81, While the expert witness in Chamsbars i
Y A weas ¥ docter, she jestilied 1t the
::g:ﬁmkqﬂmw :g: :::’; tr “do what ti:c;;k obsetve,” bt musde e inforonee that the girfs had
ot monpreghant role models. Ok ‘. i ,
St 31 3, aenbers v, Omaha Girds Club, 628 7.

‘ 62;11«; ;gmiaxd of genol required by the BEOC Complance Munval is sissed in
A .. . finding fof diseriminsiion] wil veselt § i
preponderance of the evidence tllm: i) ?ie!i;:fm Qj'r?ifem&zsrtiﬁ ?ﬂz{l?:cbint
:lvcrm_imsi ty m:pio}%ﬁg'mmm of the eatuded sox [dnple, pregmant wall mens.
bess in gur ease], nos {33 all or subgeznelally o members of the excluded sex are
unabie to perform the essentinl duties of the job i question.

EEOC Compt Mun. {BNA) § 6I3.40005¢3) (188,

155, EEOC Compt. ““”: (BMNAY §625.5{n} £1982).
156, 0 LS. 368 (1979 .
153, Chambery, 534 F.28 a2 7601,

158, Beorer, 440 T8 we 557 534,
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1. Finding the Bona Fide Oceupational Quatificalion

Even if the evidence offered by the Girls Clob had been sufficient
1o establish the BND, the Role Model Rule still had to mest the tasis
for the BFOQ because it discriminated overtly against pregnant wWo-
men. 1% The Chambers count, however, equated the standards for
finding 2 BFOQ with the standards for finding the BND and errons.
ousty concluded that the tests for the two defenses were the same,

Comparing Dothard w Chambers undersceres 3 vast discrepgncy
between the Supreme Court standards for finding a BFOQ and the
standards used by the court of appeals. Recall that the Dothard Court
atiowed the BFOG defense only after a showing that 1he essence of the
prison operation would be undenmined if women smployees were ot
fired. 1t demanded a faciuel bavis Tor believing that 10 woran could
perform the job safely and efficiently. In Chambers, the Girls Club's
only evidence was the unsubstantiated “hanest belief” in the efficacy
of the Role Model Rule 1% The Girls Club offered 2apert testimony,
with vididagion, that the Role Model Rule may reduce the nomber of
single pregaancies in counselees.'®! Moreover, the Dothard Court em-
phasized personst safety concerns ay £XIrems as fear of rape and mur-
der, ' while in Chambers, the plantiffl worked in s inBocUOUS
setting, with no threat of danger beyond the undocumenied possibifity
that her pregosncy would give an yndesirable impression.

The court of appeals, however, did not gompare Bothard to
Chambers. 1t did ot examine the Giris Club’s evidence in light of the
BFOR language, its history, or its treatment by the EEOQC, It avoided
the entire issue, simply by proposing that the analysis of a PFOQ was
wginilar 16 and ovestaps™ the analysis of the BMD.1®> It compared the
tests for finding the BND and the BFOQ,'** concluding that the tests
for each defense were essentially the same. ¥4 For the courl of appeals,
it fogicatly followed that if the Role Model Rule were & BND, and if
the tests for Smding the BND and for 8nding the BFOQ were the

159, The Role Mode! Rule was Iacially diseciminatory and thersfbpe required the
BFOKE 1o be fawdul, FECRD Compl. Man. § G0, 10} {19813

188 Chambers, R34 F2d ot 7,

161 24 a1 W2 s l4.

162. Dushard v. Rawhnson, 4331 W5, 323, 33407 {#817). “The Dpthard Court did
et specifically siste that safety eonverns werp afwsys 10 be bakan into consideralion. §t did
underscore, in it statemend of facts, that (he eonditions wert sabyeme sad the BEFDE
should be used with sxtreme rEstrvation.

163, Chambers, 834 F.2d 2t 704 (questing Gunther v, Jowa Men's Reforpmiory, L1K
.24 1019, 1686 1.8 (8th Cic), cors denied, 440 15 966 {IV0N-

166, 4w TPl

163, i a1 70805
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same, then the Role Mmde) Rule wss also a BFOQ. %

To compare the tests, the court said that in Hawking v. Anheuser.
Hm}: Ine,,'*" the “manifest rclationship to the employment in ques-
fion” test is used to prove the BND. 18 Ther, in its attempt to demon-
strate the similarity between the BFOQ mnd the BND, the court
pointed out that the test which was used to prove the BND in Haw-
kins also was used 10 prove the BFOQ in Gunther v. fowa State Men’s
Re{armzazy,m Even though Guather involved o BFOQ, it quoled
Griggs, the seminal disparate impact case that first established the
BN{.).”" Thus, both the Hawkins and the Guntker courts associated
the “manifest relationship to the employment in question™ test with
the I?ND.‘ The Chambers court apparently thought that the “manifest
relationship” test was used to prove s BFOQ in Gunther. The Chams
bers court’s reasoning that the Girls Club proved & BFOQ because it
proved the BNIDY contained two errors. First, the (¥irls Club did aot
prove the BND. Second, the court mistakenly believed that the Gun-
ther court used the “manifest relationship™ test to find 8 BFOQ. The
Chambers courr's belief that the same manifest refationship proved
both the BND and the BFOGQ led that court to conclude, erronecusly
that the same se? of facls proves both defenses. s

An examination of the respactive uses of the BN
pruvid&s evidence that the twopt!e:fcnm are pot the m?ﬁind’;?aﬁfgs
ing 8 BFOQ defense 0 a charge, it is important to distinguish between
the BFOQ and business necessity. . ., The primary difference is that
lhf BF‘Z)(} statutory exception allows an empioyer to deliberately dis.
criminste on the basis of religion, sex, or natonal origin .. .17 The
BND is the proper defense for unintentional discriminstion.’? The
BFGQ i the proper defense for intentional discrimination. P’ Because
:fzzemitmxai fiz&f:z}mimtioa implies greater culpabifity than uninten-
tional discriminalion, ™ for policy reasons, the BFOQ standard

4, id,
163, 697 F.2d 816 (Bih Cir. 1983},
168.  Chanrbers, 834 F.2d a1 704,
169, ¥4, 1y Gunther, o femabe employes all . : :
dism;mmg ngaing by on the besis dm’j Id‘. :lsﬁ&llhm " meas siate prison offical
pid unther v. lows Men's Reformato ’ i
L ' ry, 632 F.2d 1079, 10RS (8th Cird, -
M&.;% Ués’ P&8 {1980} (citing Grigga v, Duke Powee Co., 304 u\s.‘m, 4;2’{;\;?} S’_’
0 g B o s o Sl Nt e 2
Ve gzl i ¥ i
Mo ad rE o iated a3 ;zm wally exclusive evidentisry foundn.
$75, Driggr, 403 118 st €31,

133 42 L1800 § 2000 Z
c9an, 5C. § ey (19823 Ser BEOX Connpl. Man. {BNAY § 6041000}

E, Fhis propesition b an weengted moraf noton or 3 socistal judgment. For puem.
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should be more rigorous then the BND staadard. There is some sop-
port for this distinction in current case law. For example, statements
tade by the Supreme Court in Dothard imply more rigorous stan-
dards for establishing a BFOQ,™* when compared with the milder
statements about the BND made by the Court in Griggs.t?*

As recently s 1988, the Court of Appeals for the Eiginh Cirguit,
the same circuit that decided Chambers, distinguished the two de-
fenses by recognizing that the BFOQ was harder to prove than the
BND. In EEOC v. Rath Packing Co.,7? the Court of Appesis for the
Eighth Circuit stated that the “business necessity defense ... is appro-
priately raised when favially neutrsl employment practices have a dis-
proportionate impact on protected groups. The BFOGQ, on the other
hand, is a defense to affirmative deliberate diserimination on the basis
of sex.”1”8 Thus, in 1986, the Rath Packing court clearly implied that
the BEOK and the BND are different. Then, in 1987, the same court,
deciding Chombers, reusoned that the BFOQ and the BND are so sim-
ilar that they are interchangeable.

The Supreme Court provided additional evidence that the two de-
fenses are different in Wards Cove Pocking Co. v. Atonio.””® The
Wards Cove Court shifted the burden of persuasion back to the plain-
tififemployer once the defendant/employer articdlates its business
reasons for causing disparate impact on that emplayee.t™ This effec-
tively makes the BND much casier {o prove than it was wfote ¥ards
Cove. Admittedly, Wards Cove had not yet been decided when the
Eighth Circuit dismissed Ms, Chambers’ claimy, nevertheless, the fact
that the Court has made the BND so much easier to prove makes it

gsle, utder the Moddd Penal Code, » crininal honsicide i murder when it ks commitied
purposcly & kemwdaghy™ Gnentionsiiy) sodel Penat {ode, § 210.2 {19853, The Moddd
Ponal Coda providts thae 2 person convicied of wenler may be swalented to death {the
maslmem posadiyh. A4 st § HI06 An unintentionsd kitting of snather ponos, if swwiden.
1af andt without negligence, has no criminal or civil Habdliny,  This coarparisan Hlunraicy
the intuitive notion ibat gerater Fesporsibitity {or culpadiling) attaches 10 mtentional #Cis.

175, The BFOCE was an cxiremely narrow exveption, Dothard, $33 U5 a1 314, The
BFEGG is permissible oaly when the eseice of the bustnesy operation woalkd be undermined
by nat hiring memisees of one sex exclusively. Kt wi 333, “Fhane musi be a Jfoctuat basix for
belisving that #1l or substantially sll women would be anatibe 1o perfacm safrly and ol
piently the dutics of the job in question. Jf,

176, A tamsiness policy leading to disparate impect is unlawful if it cannol be shown
1o be related 10 jub performence or shown 10 have & manifest relationship to the smploy-
ment v question. Uriggs v Duke Fower <o, 4 LS. 424, 43432 {19713,

1YEYEY F.3d 388 g8tk Cir. 1986).

19, How i alp

11, HRE O 215 {98

180, Aoar 3124
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gven more Improbable that the BN and the BF((Q were sver so simi
lar that they were mierchangeabls.

In addition 1o this evidencn that the defenses are not the same, the
EEQC Complianve Manual specificaily siates the imiportance of distin.
guishing “between BFOQ and business mecessity.”*! The manual
says that the “BFOG staistory exception atlows an amployer to deflib-
eraiefp discriminate on the basis of relipton, sex, or natjional origin. . .,
The business necessity defense fon the other hsnd]l may be raised
where 4 neutral employment cviterion apphied 1o alf smployees or ap-
plicants, has the gffeer of discriminating on the basis of race, color,
religion, sex or nationai forginl. "0

By equating the two defenses, the court of eppeals implied that it
would allow intentionsl sex discrimination when the facts support the
BMI. Thus, the Chambers decision sets a procedent thet s inconsiy.
rent with Fitle VI's purpose, with other court of eppeals’ decisions,
and with the raasoning of the Supreme Court. Such a precedent may
increase employes exposure to diserimination by broadening the tests
for finding the BN and by squating the BND and the BFO(),

CONCLUSION

In Chambers, the plaintiff alleged discrimination ihat was based
upon two ¢lasses—race and sex-that are protected under Title VI
The BFOK} is the proper defense for intentional sex or preguancy dis-
crimination. Bt B specifically upsvailable, however, for intentions!
race discrimination. The failure to analyze the race snd sex claims
separately may result in justifying race discrimination with s BFOQ.
This result can be avoided by employing an analytical framework that
segregates the evidence according fo race or sex, determines which
theory each piece of evidence supports, decides whether disparate im-.
pact or disparate treatment 8 proved for the race claim or for the sex
ciaimy, and applies the defeases aocordingly,

In addition 1o the difficeity with separating the race chim from
the sex claimy, the Chombers court ruled that the Girls Club proved the
BN even though the Girly Club failed to meet its burden of proof
gecording to the slandards set out by the Supreme Court, The Cham-
ders court compounded the error by equating the tests for the BND
and the BFOG to ind o BFOQ. These errors can be avoided by main
taiming congistency with the Supreme Court’s standards on burden of

ji5.  EEOC Compl, Man. (BNAY § 6046 106¢) (1981}
182, Id

993} IMPERMISSIBLE USE OF THE BND AND 8FOQ
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proof for cach defense and by recognizing that the defenses are sot the

same: they have different uscs ab

d different standards of proot.
Jean Ficlding



