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PURPOSE:

The purpose of this paper is to discuss a "continuum of options® for
establishing paternity for all children born out-of-wedlock by comparing
two approaches or a combination thereof: 1) Conditional Approach: this
approach would encourage parents to establish paternity estabiishment
based on financial incentives and/or disincentives; and 2} Qutreach
Approach: this approach would explore a broad range of options
designed to promote, on a national scale, the voiuntary acknowledgment
of paternity. The issue of whether or not paternity establishment should
be decoupied from a child suppon order and/or welfare is also examined
in addition to the due process and legal rights of unwed parents.

BASIC ASSUMPTIONS:

. Child support is a (wo-parent responsibility.

Paternity shouid be established for all children bom out-of-wedlock ynjess it
¢an be proven that the biological father poses 2 real threat to the mother's or
child’s physical well-being.

B TN
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. Paternities should be estabiished at birth for as many children
as possible,

. Children are entitled, by law, 0 a cenzin levei of financial support from
their bivlogical parents regardiess of whether they ane divorced, separated, or
unwed.

. The government has 2 m;:onsibiiity {0 sncourage and, in some insiances,
reguire that & child’s paternity be established 23 a possible first step toward
child support and financial security. ’g

The government has a msponsxblhty to provide basic mfazmauon W unwead
mothers regarding the economic benefits that their children are entitled o —
under the law - from their biological fathers once paternity has besn
established.
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A SUMMARY OF PROPOSALS

#1:  Revise tax structure to provide a paternity establishment tax credit for parents.

#2:  Pay a flat incentive for cooperation. |

#3:  Provide incentives for hospitals to ke an aggressive role.

#4:  Pay a percentage of hospital costs 9:" CO-PRYments.

#5:  Provide govermment financed or subsidized costs for all sxpenses associated
with establishment, d

Fiscal Disincentives;

#6:  Lost dependent exemption for 1ax purposes. )

#7.  Lost child care tax credit. i

#8.  Lost Eamed Income Tax Credit. g -

#9.  Sanction hospnmls in the form of lost Medicaid and Medicare funding for no{:

#lii:

participating in a national, in-hospital paternity establishment program.

A presumption is made that paternity will be established and all out-of-wedlock
births automatically entered into a State system of paterity establishment.
Cases are not eliminated from the system until the party(ies) fuI!y understand
the benefits they are withholding from their children. ,_p‘_ﬂ-.

3. "
All Szaws are required 1o enact laws separaung the issues of patamlty
establishment from custody and visitation issues,

wiiw



A SUMMARY OF PROPOSALS

Condition of Federal Assistance

#12. As a condition of receipt of any form of government assistance, parties
(mother and/or putative father) must cooperate in the establishment of
paternity,

#13. Receipt of public assistance hinges on applicant’s immediate cooperation.

#14. Loss of benefit for non-cooperation.

#15. Incremental benefit reductions to the extent that cooperaton is not completely
forthcoming, (i.e., missed interviews).

#16. Rethink and redefine "good cause” - rules need to be tightened up; penalties
should be assessed when perjury found. ;

]

#17. Train in-take workers on optimal interview techniques and benefits of patemity
establishment.

#18. Provide payments to informers with information leading to paternity

establishment.

:..‘1'

{based on the presumed passage of the Administration’s
proposed legislation on paternity establishment)

#19.

#20.

#21.

Fiscal incentives/reimbursements to hospitals per
paternity established for each out-of-wedlock child born.

Paternity establishment in all birthing centers. ;
Senior-level Administration briefings with national hospital, heaijh-related,
and vital statistics organizations on the new law's requirements ont in-hospital

paternity establishment.
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#26.,

#27,

#28.

#29.

Comprehensive public education / public affairs strategy for dissemination
information on the availability of in-hospital paternity establishment.

Development of & model training guide or curriculum on hospital-based
paternity establishment.

Development of 2 Federal brochure on in-hospital paternity establishment,

Az a condition of funding, the Federal government could require that other
health-related facilities or programs (e.g., pre-natal clinics, "well baby”
programs, family planning centers, etc.) provide unwed mothers and fathers
the opportunity 10 establish or initiate paternity cstglbiishmcnt proceedings.

State child support agencies could be encouraged or required to unwed mothers
— who were unable or unwilling to establish patemity in the hospital - with
information on paternity establishment and an application for child support
SEIVICes.

information on the benefits of paternity establishment and an application for ";
child support services could be included along with the automatic issuance of 7
Yy
¥

child’s social security number foilowing birth. -

Pediatrician’s couid be encouraged or required to display information mazcrial{"
on patemnity establishment/child support ~ as provided by the State IV-D officg
- i 3 visible place in their waiting rooms.

Obstetricians and/or gynecologists could be encouraged to inform pregnant,
unwed mothers of the option of establishing or expediting paternity

_ establishment via genetic testing at the time of their child’s birth.

Efforts could be undertaken by the ACF Assistant Secretary to establish a focal
point within the organization that would be responsxbie for mm:ketmg the.
Administration’s welfare reform initiative, ensuring cocrﬁmazwd‘—betwwn child
supporf and other Federal programs, and developing national cmreach
strategies,
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#31.

#32.

#33.

#33.

#36.

A SUMMARY OF PROPOSALS

The Administration for Children and Families — in conjunction with the
Department of Education ~- could assume a leadership role in developing a
national mode! that would encourage paternity and child support education via
the schools.

The Department of Health and Human Services, via the Administration for
Children and Families, could take the tead in developing 2 comprehensive
media campaign to reinforce the importance of having a child’s patemity
established and that child support is & "two paremt™ responsibility,

The Administration could develop an Executive Order or proposed legislation
which would designate one manth of every year as "National Child Support
Month® in order to underscore the national importance of patemity
es{zhiishminz and chiid support.

Could establish a separate administrative component for paternity establishment.
services which is independent of the welfare and child suppont office and '
which serves all families equally. The entity's focus would be purely to 5.
provide paternity establishment services. However, referral would be made ta”
the child support agency to the extent that such services are desired or 3
pacticipation required. i

A related option would be to establish 2 paternity establishment-only function
within the current child support agency,

A third option would be a hybnd of the first two. A separate entity could be
established to pursue paternity in cases of voluntary acknowledgement perhaps
in the form of some szmpie registration or paternity stipulation process but all
other actions would remain with the child support agency (or courts). This
would incorporate the hospital based program advanced by the &.dmzms{raﬁw
in Budget Reconciliation as well as parents who degide to parsw;sazemzty
establishment at some peint after the birth. o

i
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A SUMMARY OF PROPOSALS

#37. The Federal Government could require states to have legislation which would
allow natural fathers to bring 2 ;ratcmtty action. This would be accomplished
through Federal iz:gzsiaan

#38. The Federal Government could encourage (rather than require) states to bave
laws which allow the father 1o bring a paternity action.

#39. The Federal Government could require states to have laws which require all
patemnity acknowledgement programs have procedures in effect that require
fathers 1o sign 2 written statement acknowledging he understands his rights and
braives them, This would be accomplished through Federal legislation.

#40. The Federal Government could require states to have laws which specify that

: all paternity voluntary establishment programs must require mothers to sign a
form stating that they clearly and knowingly understand their rights and the
consequences of paternity establishment. This would be accomplished zhrngh
Federal legistation,

o
.?

#41. The Federal Government could require states 1o bave laws in effect which §_
require that the parent who has been the child’s primary caretaker prior to the: -
determination of paternity shall receive a custody order when 3 paternity 5;'
acknowledgement is made. This would be accompiished through Federal [
legislation,
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OUT-OF-WEDLOCK BIRTHS:
STATEMENT OF THE PROBLEM

" INTRODUCTION

As we embark upon the 21st century, we find that (he American family - as we once knew
it ~ i3 undergoing phenomenal, structural change, The dramatic rise in out-of-wediock births
and an increase in the number divorces has (and will continue t%© have} a profound impact on
the social and economic well-being of our nation’s ch:ldren and, in the long term, the health
of our nation,

Unfortunately for millions of American children, these very same changes have subjected
them to a childhood of poverty as many adults reject their basic parental responsibility to
financially provide for their children,

In 1991, there were 65.9 million children under the age of 18 living io the U8,

14.5 miilion of these children lived in single parent homes beaded by a female. These
children are also more Likely to experience poverty. In 1991, the poverty rate for
children (under 18) living in a female-headed home was 35.5% compared to a poverty
rate of 10.6% for children under 18 in married coupte families. ‘

Sigenote: In 1973, children surpassed the elderly (65 years +) in terms of percentages z.mi
actual numbers living in poverty.

2rEEITH ”"‘

Children of unwed mothers, as ccmpareé to divorced mothers, are particularly vulnerable o
a life of poverty. When a child is born outside of marriage, the child’s legal paternity must;. :
first be established before a claim for financial assistance or child support from the other -
biological parent can be pursued via the couns or the state, Unfortunately {and for 2 variety
of reasons that will be discussed in greater depth later in this report) the best data available
indicates that only 20 - 40 percent of children born out of wedlock have paternity

established, According 1o 1980 data, 14.5% of unwed mothers receive child support
compared o 53.5% of divorced mothers.

The point of this discussion is not 1o pass judgment on the morality of an individual's
personal decision on family-related matters but rather to focus on the need - qﬁ.bchaif of the
child and the general public — to protect a child's needs. While our society has grown more
permissive of alternative family lifestyles, we have yet to establish a social intolerance for
those parents who abandon their parental responsibilities for the legal establishment of
paternity and support for children born outside of marriage.
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OUT-OF-WEDLOCK BIRTHS:
STATEMENT OF THE PROBLEM

Across the face of America, 15.5 million children are being raised in households where only
one of two natural parents is residing. Eighty-seven percent (or 14 million) of these
households are headed by the mother; approximately 13 percent are headed by the father.

In 1990, 4.4 million children under 18 were living with a never-married mother,

As mentioned before, the dramatic increase in the number of out-of-wedlock births and the
number of divorces during the last couple of decades is largely responsible for this secial
phenomenon.

QUT-OF-WEDLOCK BIRTHS

#1: In 1990, the number of children born to unwed mothers in
the United States scared to an all-time record high -~
28% percent of all lve births, %

On February 25, 1993, the National Center for Health Statistics (NCHS) reported thay 28
percent (1.2 miilion} of all live births (4.2 muiliion} in 1990 were 1o unwed mothers. These
figures have more than tripled over the past 30 years, 1o 1960, less than 5.5 percent of all
births occurred outside of marriage.

vkt

#2: In 1990, the majority of black mothers (67%) gave birth
to children outside of marriage compared io 20% for white
mothers and 37% for Hispanic mothers.

J‘.‘r’-.-i’]f!&‘.;-
L

’y

Despite the large number of out-of-wedlock births among black women, NCHS figures reveat
that births 1o unmarried women rose faster for white rather than black women during the
1980’s - doubling for white women during the decade while rising 43 percent for biack
women (see Table A).

A breakout of the Hispanic population, by ethnicity, shows that there is also wide variance in
the out-of-wedlock birth rate. For exampie, the out-of-wedlock birth rate was highest among
Puerto Rican (56%) and Central/South American women (41%); mid-range were Mexican
mothers at 33%; and the lowest out-of-wedlock birth rate among Hispanics waj. maintained
by Cuban mothers at 18%. Last, Native Americans show a high out-of-wedlogk.birth rate of
34% followed by a 45% unwed birth rate among Hawatian mothers, x4

This information will be important to keep in mind if and when efforts are ﬁﬁ(fé;zakan 6]
develop a National Child Support Education/Qutreach Initiative.




PAb o g e
R T B 1
e _" l . . ‘ '

w4

TABLE A: FAMILIES WITH CHILDREN UNDER 18 YEARS:
CHANGING TRENDS, OUT-OF-WEDLOCK BIRTHS, AND DIVORCE mm

1960, 1970, 1980, 1988, AND 1990 -

| Year and No. ) Famﬂy Composition "‘;
of Ch:]dnnv _ { Divorees
in U.S, Two Parent Ooe Parent Other N “
‘ 7, {actual no.)
White 90.9% | White 7.1% | White 1.9%
Black 67.0% | Black 21.9% | Black 1L.1%
Hispanic Hispanic Hispanic
*no data *no-data *no data
White 89.5% | White . 8.7% | White 1.8%
Black 58.3% | Black 31.8% | Black %.7%
69.3 million § Hispanic Hispanie Hispanic
*no data *no data *no dafa
1980 White 82.7% | White 15.1% | White 2.2%
Biack 42.2% | Black 45.8% | Black 12.0% 1,189,000
63.4 million § Hispanic Hispanic Hispanic -
75.4% 21.1% 3.5%
1988 White 78.9% | White 18.9% | White 2.2%
Black J8.6% | Black 54.1% | Black 7.4%
63.2 million § Hispanic Hispanic Hispanic
66.3% 30.2% 3.5%
1990 ’T"'f’f 0 White 20.0%
' Black 67.0%
69.3 willion Hispanic
E 37.0%

Sources. Census Buresw’s Curvent Population Reports (Series P-23, No. 163) and  "Siatistical Abstract of the United States: 1991*.
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OUT-OF-WEDLOCK BIRTHS:
STATEMENT OF THE PROBLEM

#3: Ao increase in poverty is related to an increass
in female, single-parent families. In 1991, the
gverall poverty rate for children in femule-headed
households was 55.5%.

Poverty rates among black and Hispanic children living in female-headed households is
higher than for white children in similar homes. In 1991, 68.2% of all black children (under
18} living in 3 home headed by a single woman were poor.  The rawe for Hispanic children in
these houscholds was 68.6% where ag the rate for white children in single-parent, female-
headed households was 47.2% (see Table B).

#4: Unwed mothers are less [ikely to receive child support
than divorced or separated mothers,

Poverty among unwed mothers is also associated with the appallmgly smal! numm who
actually receive child support, Based on 1989 data, gnly 14.5% ¢ ep- 1Al
received child suppon compared to 54% of divorced mothers (sc-e ‘I‘abke C). Aacerémg 0
Ellwood and Legler, *...for the majority of never-married mothers who do not get support,
there is no award in plm. And for the vast majority of those, paternity has never been
established. ™

o
b a2

4w

LI

#3:  Unwed teen mothers are likely to end np on AFDU
and/or other assistance programs.

IR 1

Amdmg to a 1988 report issued by the Childrens Defense Fund, 73 percent of unmamed
teens receive welfare within 4 years of giving birth. In 1988, AFDC, food stamps, and
Medicaid for families that were formed as the result of births to unwed teen mothers cost
nearly $20 billion.

#5:  Unwed teen mothers have beenn documented as the Jeast likely
group of women to receive child support and paternity services.

The results of a2 Wisconsin study (as cited in the final report of the U1.5. Intefétate
Commission on Child Support) reveals that only 20 percent of young mother$who are single
when their child is born pursue paternity establishment. The study alse found’that only 1 in
10 young mothers ever receives child support compared with 1 in 4 for older ‘mothers.




Table B: | )
Poverty Status of Related Children Under 18 Years in Families,
by Type of Family, Race, and Hispanic Origin: 1991

SEA K EADRE @ @
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Point #1: Children in Poverty

Approximately 21.1% of all children in all families

were in poverty in 1991; 45.6% of the children inall "
Black families were in poverty and 39.8% of children gm
in all Hispanic families were living in poverty. -

P4 o
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Point #2: Female-Headed Households

More than half (55.5% under age 18; 65.9% under
age 6} of all chiidren in families headed

by a woman with no husband were living

in poverty.

Mationality

B~ 5w Bl 5] viapec

IR P -
* Parsony of Hispanic orgin tnay bs any race., - o

Source: Current Population Reports, I)gpartfris’m of Commerce
Poverty in the United States: 1991, P-60, 2181,



*
Percent of Custodial Molhers Receiving
Child Support Payments firom Absent Falhers,
hy Currenl Marital Slalus, 1989

Never

married 14%

Separated

Divorced
84%

Currently
married

Teihr ep g opdy i g
Source: Krigtin A. Moore, "Our Nation's C&iéf? " f‘ﬂé‘-?as? Testimony before the U.S. Honse of Represcatatives Committee on Post Office and Civil
Servive, Subcommitice on Census and Population, Juae 23, 1992, Compiled by Child Treads, inc, Waskington, DC, from data from the US Burcas of

the Consus, .
®
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OUT-OF-WEDLOCK BIRTHS:
STATEMENT OF THE PROBLEM

#T:  Out-of-wedlock births are more likely to occur among teens
whose mothers have less education, whose mothers received
welfare, and who experience stressful events (i.e., parental
separation and geographic moves) while growing up,

Based on twenty years of longitudinal data on nearly 500 children, researchers with the
University of Wisconsin’s Instinste for Research on Poverty are measuring the influence of
family background, individual characteristics, the avasiabzizty of wonamac resources while
growing up, and particular disruptive family events gn the prob; : _
+ wedlock births and the receipt of AFDC if such births occur. Their analyszs and rcsuits'
date, highiights: 1} the potentially zmp{;rzazzz wies i}f pamniai eﬁtzcau:}n and s.cparatxons in
:nﬁuencmg teen behavxer, ami 2} hat policies imends redi : ;

#8. More older mothers are having children outside of marriage.
In 1990, only 25% of ynmarried women who had a child were
onder 20, while another 39% were 20 . 24, and the remaining
36% were 25 and over,

While the actual number of out-of-wedlock births among teenage mothers have remained
consistently high over the years, there has been a dramatic increase in the birth rates among %
gider mothers which surpasses the increase in birth rates among the 15-19 year olds, For
example:

Wome
(in thousands)

Age Group 1870 . 1989 . Percentage
Difference
Under 15 vears 8.5 10.6 +.12%
{5 - 19 years 180.4 337.3 = *’2?%
20 - 24 years 126.7 378.1 + 498%
T 28 -29 yemrs 40.6 2155 + 431%
30 - 34 years 19.1 106.3 + 457%

35 years and over 2.4 46.3 + 273%
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OUT-OF-WEDLOQCK BIRTHS:
STATEMENT OF THE PROBLEM

#9:  ARter birth, the chances of successful paternity establishment
decline as the child grows oider.

There is mounting evidence that while virtually every mother knows the idemity of the
father, and the vast majority are still in contact with him at the time of birth, the intensity
and frequency of contact falls off rapidly in many cases (Ellwood and Legler). For example,
in the State of Washington, the courts have traditionally succeeded in establishing paternity in
32 percent of cases where the child is under six months old, That percentage decreases to 14
percent by the time the child reaches age 4. This information underscores the importance of
paternity establishment at birth or shortly thereafter,

i 13
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UNIVERSAL PATERNITY, IN GENERAL:
PROS / CONS

The concept of UNIVERSAL PATERNITY is based upon the belief that:

L.

PROS:

children born outside of marriage are entitled o a decent standard-of-living that both
biological parents can provide, 1o the extent pass:ble. despite the fact they are not
marnied;

a child’s paternity should be established at birth or even earlier;

paternity establishment {and subsequent child support) is an important strategy to
combat the high incidence of poveny among children bomn out of wedlock;

the Federal govemment and § must expand their efforts 1o encourage parental
responsibility for out-cf-wedlock chiidren;

the Federal government, in conjunction with the States, must make a concerted effort
to dramatically increase the number of paternities established for out-of-wedlock
children. Currently, paternities are established for only 20% - 40% of the wtal
number of children born outside of marriage;

% .

the Federal government and States must provide a "continuum of opportunities” - i
outside of the traditional ¢child support (1V-D) network - for mothers andfor fathers
establish paternity in the simplest possible manner while protecting a father’s due

process and rights:

i TN

-

Cortpag

cgi‘

the pubiic, at large, should be educated on the legal and financial consequences and ~
responsibilities of having a child outside of marriage; and

States are held (0 2 high standard of paternity performance based on the total number
of out-of-wedlock births,

"i‘}F’w}i .
M3 b

o Would pazcnnaiiy result in a significant reduction in aumber of t}at-&f«wadlack
children living in poventy.
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UNIVERSAL PATERNITY, IN GENERAL:
PROS / CONS

CONS;

Would likely result in 2 greater number of child support orders once paternity
is established, thereby increasing the possibility for an out-of.-wedlock child to
experience a more financially secure future.

Would likely result in a reduction in the number of unwed mothers
dependent upon the government for financial assistance and social services
and, as a consequence, a reduction in taxpayer funds used to support these
programs;

Couid alter public attitudes which, in tuni, could have a
positive effect upon a number of factors attributable to poverty including teen
pregnancy, family violence, child abuse, and crime.

Put a hali to the disenfranchisement of the father from the American family by

.exarnining, reinforcing, and enhancing the notion that America’s children need

their fathers for their emotional as well as financiat support.

LA A

1

o

LCustody: Often times, :here are incidences when a biclogical, unwed father I;
will deter the biological mother from seeking child support services based ony,
the threat the he will seek custody of their child in retaliation, A universal *;-
approach 1o paternity establishment may exacerbate this kind of behavior, =

T E S

However, this potential "threat” could be countered by publicizing the facts
that the yast majority of unwed mothers who have physical custody of the
child, are the child’s primary caretaker, are granted legal custody upless it can
be proven that a mother is unfit to care for the child (see Section VI on Due
Process Rights and Lega) Issues for further discussion), While most State
laws are neutral on their face regarding the custody rights of each parents,
couns - in the best interest of the child -- fean heavily in favot»of the parent
who has done the majority of the nurturing.
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UNIVERSAL PATERNITY, IN GENERAL:
PROS / CONS
o glence; In extreme instances, the pursuit of paternity

cstabhshmcat mnié pwmkc a bza%ogzcai father — who is emotionally or
psychologically unstable - to threaten or actually carry out acts of physical
viclence towards the biological mother and/or child. If universal patemity
establishment is promoted on a rational level, it would be critical o pubiicize
the “good cause” provision which exempts a custadial parent from custody or
visitation by the non-custodial parent in cases where there is potential harm o
either mother or child.

. Sitee Rights: Both parents may not be adequately
m{ormad abeut tiw aévaﬁzagcs and disadvantages of establishing paternity
although many States have developed routine procedures for advising putative
fathers of the rights and obligations that accrue from the establishment of
patemnity {see Section VI on Due Process/Rights for further discussion).

0 Additional Fiscal Costs: In FY 1992, there were an estimated 1.3 million

out-of-wedlock births. To the best of our estimates, paternities for 40% of
these births were established via the child support (IV-D) program. [f
paternity is 10 be established for, let’s say, 70% of all children born out of
wedlock, we would need 1o establish an additional 400,000 paternities per
year. There are obvious cost implications in promoting "universal paternity”
which may require additional Federal funds,

'

oy *33%12??6& A

0 Incentive Pavments to Hospitals: A number of States which have hospital-
based paternity programs reimburse their hospitals $20 per paternity
established. Should the Administration's proposal on in-hospital paternity
clear be enacted, additional costs might be incurred.

1] ] 3 arents; 1t has been suggestedﬁhai in order
encourage ;zawmxty aszzbizsﬁmem aaww parents be “rewarded® with a small
cash payment, e

+
-
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UNIVERSAL PATERNITY, IN GENERAL:
PROS / CONS

0 Improvement Awards to States Based on Performance: It has been

suggested that the Federal government provide States with financial rewards
for improvements made and/or performance outcomes in the area of paternity
establishment. This could be accomplished through a new financial incentive
program for paternity establishment or through the restructuring of the current
child support incentive grants to States.

0 QOreanizatiopal Impact: The impact of universal 'paternity establishment upon.
the State-admimstered child support (IV-D) program is unknown at this time

and dependent, in part, upon the resolution of a number of issues (i.e.,
whether or not paternity establishment is decoupled from welfare and/or child
support; whether or not the existent 1V-D program would be the designated
state agency responsible for paternity cases -- both within and outside the IV-D
program, etc.). It is also not clear there is the infrastructure to handle the
increased number of genetic testings which may result.

A

o Perception of Government Interference: There will be those who view anys-
Administration policy (and practices) advocating universal paternity 3’

establishment as an example of government intrusion into the personal affairs £;
of private citizens. .

X
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CURRENT ENVIRONMENT

The advent of Government involvement in paternity establishment was driven by
growing welfare rolls directly attributable to the rise in single parent families and the
Jack of parental support. Enacted in 1978, title IV-D of the Social Security Act
created a federal-state program for the location of absent parents, establishment of
paternity and support, and enforcement and collection of support.

All families receiving Aid 1o Families with Dependent Children (AFDC) payments
due 1o the absence of a parent from the home are required (o cooperate in the
establishment of paternity and the collection of child support and 1o assign their rights
to such support to the State, Since 1987, applicants and recipients of Medicaid have
been similarly required to cooperate in the establishment of paternity as a condition of
eligibility. However, these cooperation rules were later relaxed to exclude pregnant
women and women with newborns of less than two months old,  This action was
1aken because of concern that women would not obtain essential prenatal and carly
infant care if forced to cooperate with child support agencies,

-.'t} ]

In FY 1991, of those required o cooperate as a condition of Federal assistance,
paternity was established on behalf of 346,007 children.

L L
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In the last few years several proposals extending the requirement 1o cooperate with
child support enforcement agencies as a condition of eligibility for other Federal and
Federally assisted programs have surfaced. Food Stamp benefits and HUD subsidies
are the two most frequantly mentioned. (881 has also been mentioned but because the

- vast majority of these children are eligible for Medicaid and thus would for the most

part be receiving services, these proposals have been largely disregardgg}.‘
Similar to the concerns prompting the refaxation of the reguirement for Medicaid

cooperation, past proposals before Congress to extend the requirement for cooperation
as 2 condition of Food Stamp benefits have met with substantial opposition from Food
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UNIVERSAL PATERNITY: “Conditional” Approach

Stamyp advocacy groups. These groups were concemed that the nutritional needs of
pregnant women and children would suffer in cases where custodial parents chose to
do without Food Stamp benefits rather than cooperaie with the Child Support agency.

However, the Food and Nutrition Services (FNS) of the Department of Agriclture
has undertaken a study to evaluate options for increasing the use of child support
enforcement services among food stamp households, focusing on cases which do not
receive AFDC. The study was conducted in five States and will concentrate on
current patterns of child support among food stamp households; reasons for non-
participation among child support eligible non-AFDC food stamp households; and the
benefits and costs of actions that FNS might take to promote child support
participation among non-AFDC food stamp households. Their draft report is
expected sometime during the summer,

In addition to the mandated participation of families receiving public assistance, any
other family may obtain paternity establishment services from the state Child Suppont
agency by making application and payment of an application fee. States may also

“charge fees for services and recover costs not otherwise covered by such fees,

Pri Acti

All remaining nonmarried mothers must rely on the willingness of the putative father D
to assert paternity or seek private assistance in its establishment. Pursuing paternity 4
through private avenues can be expensive. There are attorney’s fees, court filing -
costs and possibly genetic tests 1o pay for which could cost several hundred dollars, w

‘U;}- vE 4
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Included in this group are those parents who have no inclination for whatever reason
to initiale paiernity establishment proceedings on behalf of their children. Although
we know very little about these parents and their apprehension to initiate paternity
proceedings, this option will focus primarily on what actions the government couid
take 1o effectuate cooperation of these parents in the establishment of paternity for
their children.

e
.:‘E
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o
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2

.

The Administration’s 1994 proposal for in-hospital patemity estzbtishmijz’{n‘t' takes a big
step forward in removing the distinction between public and privaie paternity cases
{refer to Appendix for summary of legislation).
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UNIVERSAL PATERNITY: "Conditional™ Approach

Under the proposal, States will be required to establish in-hospital paternity
establishment programs aimed at securing the voluntary establishment of patemity of
all children, Recognizing that often public assistance is not needed or sought until
sometime after the birth of a child, the proposal was not limited to current public
support cases but rather is directed at all out of wedlock binths in the State,

Discussion

Child support can make the difference between a childhood in poverty and a beter
quality of life. Paternity establishment, alone, can be of lasting value to the children
by creating a greater sense of identity, providing important health-refated information,
and conferring rights 1o dependents’ benefits and inheritance. While public policy
cannot address the emotional and behavioral effects changes in family structure have
on children, it can lessen the consequences by insuring that'parents acknowledge their
children and take responsibility for their needs.

Before family structure underwent dramatic change in the 60's, out-of-wedlock birth
and other forms of family disruption were held in check by social and legal sanctions.
Marriages at the end of a shotgun and hushed adoptions were common responses to
nonmarital birth at that time. They carried a strong message about the risks of
premarital sex and created an intact family for the child,

P T
*

P
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While few would want o return to a time when individuais were forced by society to,
redress individual choices in behavior by such a draconian response, the effects of
such choices may in fact be hurting children by not providing them with what siza;zi;%

4’,’3“» ks

- perhaps be a universal right to know both of their parents. o

Following are options for tzking a forceful approach in extending paternity
establishment services 1o the maximum incidents of nonmarital birth,

There will always remain those cases which cannot be captured under an alleged
universal system. Cimriy, when a child is conceived by a single woman as a result
of artificial insemination or where a mother, not dependent on any form of
government assistance, will fight the system at all costs and refuse to cgnperate,
action by the state is foreclosed. However, to the extent that a famefuiﬁppmac?z can
be taken under which society embraces the message that failure to establjsh paternity
hurts the child and cannot not be dismissed by a blind eyed approach, universal
paternity acknowledgement and establishment can become more of a reality,
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UNIVERSAL PATERNITY: "Conditional” Approach

However, care must be exercised that the message we are sending is not one which
questions choices in family structure but one which prowcts the child regardless of
family structure.

The approaches are broken down between those which may influence the
establishment of paternity in the private community (those with no ties to government
assistance) and those which would expand and clarify the connection between
paternity establishment and the receipt of public assistance.

Private Community

W1t.h respect 10 the private community, the %éezai government has very limited
leverage to influénce the behavior of Wis who would otherwise ignore the
paternity establishment rights of their children, While these children would clearly
benefit from the non-financial benefits of paternity establishment to the same extent as
children in families receiving public assistance (and may in fact benefit from the
financial aspects as well), the only clear attachments their parents may have to the
government is through the tax system. Thus, the options addressed with respect ©
these families focus primarily on a 1ax-based strategy to paternity establishment.
Options include elimination of the dependent exemplion and the dependent care tax
credit when paternity is not established and the introduction of a tax credit when
paternity is established, ~

.$'¢‘“
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Some rationale currently exists, however tenable, betweer failure to establish
paternity and the tax policies of the United States, given the high costs 10 taxpayers
associated with out of wedlock birth and failure to establish paternity. Limiting the
tax benefits associated with dependents to those who have sought paternity
establishment for their children could produce a two-pronged benefit — first, the risk
of losing tax benefits may induce a greater number of families to seek paternity
establishment services on behalf of their children, and second, savings to the Federal
government resulting from the higher tax liabilities of families unwilling to pursue
paternity establishment could be targeted to reduce costs of providing assistance to
such at-risk families. Such a strategy may also produce an indirect beféfit by sending
a strong message that parents are expected to protect the rights of thelréhlldren by
¢stablishing paternity on their behalf.
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UNIVERSAL PATERNITY: "Conditional” Approach

However, consideration must be given to the relative effects such tax policy changes
would actually have in influencing the incidence of paternity establishment. Families
living on the margin may have a relatively greater financial interest in protecting their
right to claim dependent exemptions and child care credits than higher income
families who may view such sanctions as meaningless in view of their overall income
and tax liability. Analysis by Treasury Department tax policy staff may be necessary
to insure that an approach is not advanced which treats lower income families unfairly
while doing little 10 assist children in other families, or which ultimately hurts those
the government i3 attlempting most 1o protect in this arena--at-risk children,

While the Government has some leverage over families receiving Govermnment
assistance, the scope and breadth of such leverage is not clear on its face. As
previously indicated, families receiving AFDC and Medicaid are currently required to
covperate with the State Child Support Enforcement agency in establishing paternity
and securing support. However, cooperation in the AFDC and Medicald programs is
generally a subjective determination made by the caseworker.

The statute provides for purposes of AFDC ehg:hﬂzty that applicants and recipients ;
are required o cooperate in est.abhshmg paternity and obtaining support unless good ?..
cause for refusing to cooperate is found, as determined by the State agency in by
accordance with standards prescribed by the Secretary which take into consideration E’
the best interests of the child. =

The implementing repulations interpret cooperation 10 mean: appearing at a child
support office to provide information or documentary evidence; appearing as a
witness; providing information or attesting to the Jack of information under the
penalty of perjury; and payment of any support received directly from the
noncustodial parent to the child suppon agency. Good cause for refusal t cooperate
is provided in circumstances indicating that cooperation would be “against the best
interests of the child” including: reasonable anticipation of physical or emotional harm
to the child; physical harm to the parent or caretaker relative, cmouanai harm to the
parent or caretaker relative of such nature or degree it reduces such pefsons capacity
to care for the child; cases where the child was conceived as a result of. rape or
incest; or, situations where adoption proceedings or adoption considerations are

pending.

-
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UNIVERSAL PATERNITY: "Conditional" Approach

In the Hmited number of cases sanctioned for refusal to cooperate, the caretaker’s
needs are excluded from the grant award and protective payments are made on behalf
of the child.

The above definition of cooperation and the related sanction for failure to do so have
been criticized as being 30 weak and inconsistent that they are of questionable value in
promoting the establishment of paternity and the pursuit of child support. The options
provided in this paper with respect 10 recipients of Federal benefits thus speak 1o a
tighter cooperation standard and suggest a tougher sanction and perhaps incremental
benefit reductions when cooperation is nol completely forthcoming,

It is worth noting that a stricter cooperation reguirement is, in fact, provided in
Senator Bradley’s Interstate Child Support Act of 1993, with respect to child suppont
assuthnce demonstration projects. Under that proposal which links paternity
establishment to eligibility, good cause for noncooperation is limited to the danger of
physical abuse to the custodial parent. The only other exception provided are cases in
which failure to establish paternity result from circumstances which are beyond the
control of the custodial parent.

N

Cooperation is defined specifically in the bill as naming the father, providing

information to verify his identity, including address, employment, and education  3--

-

information, the identity of relatives and friends, his ielephone number, SSN, date of]
birth, or any other specific information that with reasonable effort could lead to the 3
identity of such person to serve with process. Further, the custodial parent would bes -
required to continue to provide all relevant information required by the State, appear #
al required interviews, conferences, hearings or legal proceedings if notified in "
advance and unless illness or injury doesn’t prevent attendance and, submission to
genetic tests. '

While this appears to be a stricter standard than provided under the AFDC program
and one which may produce better resulis in establishing paternity, it is important to
keep in mind that under such demonstrations, a safety net is provided if such parent
fails to mwet this standard, i.e., AFDC. No such safety net currently exists should a
harsher sanction than exclusion of the caretaker relatives needs in the AFDC gram be
established. A separate issue paper addresses the issue of noncooperatign, however,
very little information is currently available on the actual magnitude ofthe problem.

4
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UNIVERSAL PATERNITY: "Conditional” Approach

Also provided under the options for an aggressive approach to patemity establishment
is an option for extending the requirement to cooperate with the child support agency
-as a condition of eligibility for other forms of government assistance, like food stamps

and housing assistance.

However, the breadth of such an expansion is worth considering in terms of current
program capacity as well as potential increases in the number of paternities
established. It has been estimated that approximately 700,000 - 750,000 custodial
parents who receive Food Stamp and Housing assistance benefits may benefit from the
. establishment of paternity and the receipt of child support services, after excluding
recipients who are already receiving services from the State child support agencies
because of AFDC eligibility or because they have voluntarily sought such services.

This number, however, includes families who aye currently or may become eligible
for Medicaid benefits (but not AFDC) and mu:{:ave been or would be automatically
referred to State child support agencies. Further, the Medicaid expansions enacted
between 1988 and 1990 will mean, according to a Special Report on Children and
Health Insurance, that by the year 2002, ail poor children under age 19 will be
eligible for benefits (Rosenbaum, Hughes, Harris and Leiu, January 1992). Since
cooperation with the child support agency is a condition of Medicaid eligibility, the
overlap between these families and food stamp and housing assistance recipients can -
be expected to be substantial and to grow over the next ten years. The tax policy
staff needs to look at relative increases and decreases to both segments of the
popuiations.

R A AL
L 1
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AGGRESSIVE ACTION TO INFLUENCE UNIVERSAL
PATERNITY ESTABLISHMENT -

PRIVATE COMMUNITY_

(i.e., families receiving no form of government assistance, private institutions,
hospitals, etc.) :

.l‘:t“:‘ .
!-._.-. f

Inceptives 5

N

#1:  Revise tax structure to provide a paternity establishment tax credit for parents

-

e

#2:  Pay a flat incentive for cooperation
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UNIVERSAL PATERNITY: "Conditional” Approach

#3:  Provide incentives for hospitals to take an aggressive role

#4:  Pay for a percentage of hospital costs or co-payments

#5.  Provide government financed or subsidized costs for all expenses associated
with establishment

#6:  Lost dependent exemption for 1ax purposes

#7:  Lost child care tax credit

Lot EITC » i

5

#9:  Sanction hospiwls in the form of lost Medicare and Medicaid funding for not
participating (separately, could also do this to enforce hospital cooperation
with voluntary patemnity establishment legislation)

e

]
y ! '

#10: A presumption is made that paternity will be established and all out-of-wediock
births automatically entered into a State system of paternity establishment, . £-
Cases are not eliminated from the system until the party(ies) fully understand &
the benefits they are withholding from their children l

#11:  All States are required to enact Jaws separating the issues of paternity
gstablishment from custody and visitation issugs {advance detail later in the

paper)
FROS

o Tax incentives/losses apply regardless of the age of the child wtrgn patemnity is
established, benefiting older children as well as newborns, Message is sent
that all families —~ regardless of their economic circumstances df tax bracket --
have a responsibility to establish the patemity of their children °

.
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UNIVERSAL PATERNITY: "Conditional" Approach

0 Payment of a cash incentive, particularly if the amount is substantial, or a
portion of the birthing costs could induce families already concerned about the
costs of hospitalization and caring for their newbom to participate

0 Offering 1o pay costs of testing combined with information that such costs
would be borne by the putative father later if initial offer was refused could
compel some to cooperate

o Aggressive hospital involvement has been shown 10 have significant impact.

o Opening 8 "case”™ immediately and putting burden on parent to reject services
could send message that society expects paiemity to be established and that
paternity establishment is 4 routine step in all cases of out-of-wedlock births,
Message that paternity establishment is routine nextistep after nonmarital birth’
could diminish putative father’s ability (o exert control over mother to not
apply for services

0 Eliminates immediate concerns regarding custody and visitation, especially if
decoupled from other child support services

o Sends message that paternity establishment is not a gender-specific issue but
child's right - mothers as well as fathers will be pursued to uphold this nght = -

for their children

LR g

o Opposition may be overcome through education and growing public experienge

CONS

0 Significant costs may be associated with providing additional tax benefits,
incentive and hospital payments, and costs of paternity establishment

0 Lost dependent’s tax exemption or child care credit or EITC couid hurt people
on the margin while having little effect on those in higher int:om;z brackets

’1‘

o May be viewed as discriminating against cases of marital birth. Could
produce perverse incentive of causing families 1o delay marriage or to delay
paternity establishment until family can receive benefits
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UNIVERSAL PATERNITY: "Conditional" Approach

= o

#13:

Costs and resources that would be necessary to operate a sysiem of presumed
cooperation may be significant

VWouid undoubtedly be controversial and may be viewed as coercive

Sanctions against hospitals may cause them to drop from Medicaid program
participation resulting in decreased accessibility of needy families to medical
care :

May induce paternity establishment in cases where it is not in the child's best

interest

Paternity will still not be established for all children
o

Attitudinal changes take time, benefits will not be immediate

Exacerbates current problems associated with lack of staffing/funding

:r“ S
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As a condition of receipt of any form of government assistance, parties musz &
cooperate in the establishment of paternity

~this includes the mother and a putative father who is being sought for
paternity establishment

~gssistance includes food stamps, housing assistance, and if implemented,
chiid support insurance

Receipt of assistance hinges on applicant’s immediate coapemnw {rould be
viewed-as sanction) 27
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UNIVERSAL PATERNITY: "Conditional" Approach

#14:

#15;

16
#17:

#18:

Sanctions

Lass of benefit for noncooperation - With respect to cash assistance, may want
1o think of a sanction with more monetary influence than denial of caretakers
needs

Incremental benefit reductions to the extent that cooperation i3 not completely
forthcoming, i.e., missed interviews

Strategies to Influence

Rethink and redefine good cause ~ rules need to be tightened up. Penalties
should be assessed when perjury found

Train in-take workers on optimal interview techniques arzé benefits of pamm:ty
establishment

Provide payments to informers with information leading 1o paternity
establishment

~

FROS

To the extent that cooperation i1t paternity establishment is made a condition af
receipt of other benefits, incidence of paternity establishment should increase &

N ¥ AT L TR
. 4 .
.

Similarly, to the extent that sanctions are directed at putative fathers who have
failed to cooperate in State actions to establish paternity {contempt cases),
incidence of paternity establishment could incrzase

Interview technique has been shown to have a positive impact on outcome

Unemployment compensation program has found the use of informants to be a
va%uab}c mathod in determining fraud h,

)b..
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UNIVERSAL PATERNITY: "Conditional" Approach

™

CONS

0 Harsher sanctions could diminish family’s ability to meet the needs of the child

0 To the extent that caseworker discretion remaing in determining "cooperation®

and “good cause®, effectiveness can be lost
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UNIVERSAL PATERNITY: "Outreach™ Approach

The “outreach” approach {o paternity establishment encourages the voluntary

acknowledgment of paternity via public education, incentives, and expanded

opportunities for establishing paterity within and cutside of the {V-D program.

The objectives of this approach are:

1. to change public attitudes and behavior towards paternity establishment and
child support for out-of-wedlock children;

2. 1o underscore the legal and financial consequences of out-of-wedlock births;

3. to make the systemn more “user friendly” for establishing paternity,

4. to create 2 ¢limate of social intolerance for those parents who neglect their
: responsibilities; and, maost importantly,

5. to reinforce and publicly recognize the efforts of all unwed parents —

particularly non-custodial fathers -~ who'assume responsibility for their
children.

IN-HOSPITAL PATERNITY ESTABLISHMENT

'ﬁ’;,w«"ifqﬁ‘ P

tF .

Paternity establishment should begin at birth for the single most important reason that
an unwed father is likely to be present at the time of his child's birth. In a stedy
conducted by Esther Wattenberg, over two-thirds of unwed fathers were present for
the birth of their children.

Unfortunately, as time goes on and the novelty of a child’s birth wears thin, the
contact between the unwed mother and father rapidly deteriorates. Cangszder the
following :;ia{a compiled by researchers Price and Williams: 3=

oty
1,
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UNIVERSAL PATERNITY: "Outreach”" Approach

«E'ﬁ’ -

Time Frame

Prior to Birth 84 percent
26 months after birth 64 percent
36 months after birth 35 percent

When the unwed mother is no longer in contact with the unwed father, the Siale has 3
more difficult job in locating the father. Locating the father in patemity establishment
proceedings is the biggest obstacle encountered by the child support agency.

It is for precisely this reason that a number of States are providing unwed parents
with the opportunity to establish patemnity in the hospital at the time of birth. As of
-December, 1992, an estimated 15 States had in-hospital programs that were fully
operational, pending legisiative approval, and/or in the planning stages. Washingwn
State, which pioneered the concept of in-hospital paternity, has one of the highest i m»
hospital paternity establishment rates at 40 percent, :

q!

-

LLE

And it is for precisely this reason that the Administration has before Congress a
legistative proposal which would require that all States provide unwed mothers and
unwed fathers with the opportunity to establish paternity at the time of their child's
birth. If this legisiation is approved, as drafted, by Congress, it would take offect
October 1, 1993,

g g%‘wﬁ’:’fb}-
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Therefore, the assumption has been made that the aforementioned legisiation will
be approved by Congress — along with procedures for expediting paternity
establishment ~ and will pot be singled out as a separate option.

What will be explored are options that could be underizken by the Federal
government and/or States in terms of facilitating a smooth transition to. md acreptance

of 2 national, hosp:mbbased paternity establishment program, -
ih
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UNIVERSAL PATERNITY: "Outreach” Approach

#9:

A number of States which have hospital-based paternity programs
reimburse their hospitals $20 per paternity established. One option would
be to consider adagpting this policy on 8 national level,

Hospitals tend to be large, conservative, strapped-for-cash institutions, especially the
ones which serve low-income populations. We have noted in 3 handful of the hospitl
based programs that there has been a traditional, institutional resistance to change.
They are alsc experiencing staff shortages. Nurses, social workers and Vital Statistics
staff are overworked and with a Federal mandate and universal program of paternity

establis
establis

hment, their workload will increase. A cash reimbursement for each paternity
hed may ease the lendency to resist efforts of a new hospital-based program

initiative,

The cost of paying hospitals $20 per paternity establishment could be significant. For
purposes of discussion, if you assume the Federal government would pay the snlirg
$20 for each patemity established and that, on average, you would establish 40% of
the out-of-wedlock births (using Washington State’s expenence), the cost could be

substan

2

tial.

vh

Given the growth in the number of women electing to deliver their
children st birthing centers vs. the hospital, the Administration might
want to consider extending the reach of the proposed legislation to birthin
centers via program regulations or guidelines once paternity legislation is &
approved by Congress.

WERIA 2 rhe i ) $ha i
e . t

The Federal government could take the lead in briefing all relevant
national organizations (i.e., American Hospital Association, National
Association of Nurse Practitioners, National Association of Public
Hospitals, Vital Statistics Association, National Association gf Hospital
Admitting Managers, etc.) regarding a national hospital-baséd paternity
program, to thwart initial resistance, and to elicit their support in
disseminating critical information to their affiliates at the local level on the
benefits and requirements of the new paternity legislation.
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UNIVERSAL PATERNITY: "Qutreach™ Approach

Agcording to reports from the States, many of the hospital-based programs have
encountered resistance in start-up phases. Part of this resistance has been attitudinal
on the part of staff. Nurses, social workers and others are concerned about driving
away the mother by mentioning the father in context of child support.

#22. Immediately following passage of the Administration’s proposed legislation
requiring in-hospital paternity programs, the Federal government could
develop a comprehensive media strategy that would provide information
on the new Jaw, and for unwed parents, the opportunity to establish a
child’s paternity at the hospital,

An "information blitz* on the opportunity to establish patemnity in the hospital via the
mainstream media (print and radio), State and local public grganizations, national
associations, and other government programs {i.e., Head Stant, Matemal and Child
Health Services, etc.}, may assist in maximizing the legisiation’s potential impact.

32;’5 The Federal government could develop appropriate training curricula and v
information materials that States could use in working with hospital staff, i .‘
notary publics, vital statistics staff, etc., in the development of a hospital. { ~
based paternity program.,

R Eaat 4 }
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#24. 'The Federal government could develop a national brochure on %in-
hospital® paternity designed for unwed mothers and unwed fathers on
what to expect when either TV-D staff, social workerys, hospital personne,
and/or notary publics approach them regarding their option to establish
paternity immediately following the birth of their child.

=
TE

As mentioned previously, the best of the in-hospital paternity establishsiént programs
~ Washingion State — has 3 success rate of about 40 percent.  They are also getting
20 percent of their affidavits from parents outside of the hospital setting (which means
they waited more than 10 days o sign or that the affidavits were for older children).
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UNIVERSAL PATERNITY: "Outreach" Approach

Washington's experiences in the paternity establishment arena are encouraging since
they provide evidence that the paternity of glder children can be picked up under the
program. Likewise, research conducted by Esther Wattenberg points to the fact that
teen mothers need help about three years after the birth of their children - a time
when the father is gone and they are no longer living with parents,

Even if all States were able to replicate Washington State’s success rate for in-hospital
paternity establishments, we have to recognize the reality that 60 percent of the unwed
mothers and unwed fathers are choosing NOT to establish paternity at the time of
their child's birth,

The point of this discussion, thus far, is to emphasize'the imponance of providing an
unwed mother/father a "continuum of opportunities” to establish paternity at birth
AND to maintain a high level of program efforts directed to unwed parems of older
children as well.

Federal and State governments can expand their "point-of-contacts” with unwed

parents in order provide maximum opportunity for paternity establishment AND to

promote the norm that paternity establishment is "doing the right thing” for their

children, ]

v

#25:  As a condition of funding, the Federal government could require that ;.
other health-related facilities (i.e., pre-natal clinics, "well-baby* gmgmn&é B
family planning centers, ete.) inform and provide unwed parents with they
opportunity to establish legal or initiate paternity establishment .

There is a deanthy of information, as well as experience, on the potential impact that
other health-related facilities might have on the rate of paternities established for out-
of-wedlock children.

The State of Delaware iz currently experimenting with one such approach, Ina
cooperative effort betwesn Delaware Health and Social Services Divisions of Public
Health (DPH) and Child Suppont Enforcement (DCSE), a pilot project was
implemented at the Northeast State Service Center on January 2, 1992y The project
involves integerating the paternity establishment process into the educatin component
of DPH’s comprehensive prenatal care program. This pilot was envisioned as
providing anather non-adversarial, voluntary consent opportunity in the process of
patemnity establishment.
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While the pilot was overwhelming successful in disseminating information on the
benefits of paternity establishment and child support, it was less successful in
producing actual outcomes. Within the first year of the pilot, 84 percent of the 125
women receiving pre-natal services agresd to accept counseling on patemity
establishmenv/child support. However, there were only three admissions of paternity
out of 62 actual births,

This simply indicates that more information is may be needed with regard to
alternative sites for voluntary paternity establishment. National demonstration
projects might be warranted before a final decision is made as © whether this should
be a mandatory requirement of health-related programs and facilities.

It can be argued that 2 woman, immediately following the birth of her child, is not
always in the best physical or emotional state to be exercising her best judgment in
making major decisions such as her child’s legal paternity status.

She also may resist any attempts made 1o persuade her to initiate action on her child’s
patcrmty for three impertant reasons: 1) the likelihood that the biological father of her

child is present at the time of birth; 2) the likelihood that she is hoping for a ; .
permanent commitment from the father; and 3) that custody and visitation rights will § :C
be raised by the father,

HSE F e

Unfortunately, as the data indicates, relationships between over half of unwed mothers
and unwed fathers {see page 24) begins to deteriorate within the first year of their
child’s life.

Six months, a year, or two years following the birth of her child, an unwed mother
may be in a twially different frame of mind and circumstances compared to the time
of her child’s birth. This is typically applicable to toen mothers. The realities of
single pmnung may make her think twice about pmcm:ty establishment and child
suppors. It is at this point that the State [V-D agencies could seize upos this *window
of opportunity” by providing follow-up mformaton on paternity establi$hment and,
should she so desire, access to child support services. Despite the can%m emphasis
on paternity at birth, we must not curtail our efforts o reach unwed méthérs of older
children and/or to take advantage of those “windows of apportunity” for conducting
targeted outreach.
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#26: State Child Support (IV-D Agencies) could be encouraged or required to
contact unwed mothers, who were unable or chose not to establish
paternity in 1he hospital, with information on the benefits of paternity
establishment and child support along with an application for services.

It could be left up to the discretion of States as to how this contact would take place
{i.e., mail, in-home visits). However, in order to ensure a uniform effort nation-
wide, the Federal government might want 1o specify the exact time-lines for follow-up
with an unwed mothers (i.e., 6 months, 1 year, or 2 years) after her child's birth,

#27. laformation on the benefits of paternity establichment ang an spplication
for child support services could be included slong with the sutoratie
issuance of a child’s social security number following birth.

In today's society, 60 percent of America’s children will experience life in single
parent home before they reach the age of 18 years. Including information on

paternity establishment and child support services along with the issuance of SSN's |
may be an extremely practical action o take - one that holds the potential for g wider,

range impact. o

4

5

#28: Pediatricians could either be encouraged or required to display ~
information materials on paternity establishment/child support -~ as -y

provided by the State IV-D office — in a visible place in their waiting
rooms,

After birth, the next sure point-of-contact with an unwed mother is the pediatrician’s
office, Voluntary cooperation rather than a mandate would probably be the preferred
route o follow in this instance. The American Academy of Pediatricians might be
able o corlescs suppon for this option.

#29:  Obstetricians and/or gynecologists could be encouraged or réii;nired 10
advise unwed mothers of the possibility of establishing or expediting

paternity establishment via genetic testing at the time of their child’s birth,

y
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. £ *

Fas g,

This option is geared primarily 1o those unwed mothers who are either estranged from
the biological father of their unborn child and/or those who have a good idea that
efforts to have her child's patemity established will be contested after birth. Genetic
testing at birth speeds up the patemnity process by a minimum of 6 months -~ the
minimum age that a child must be before most Jabs are willing to analyze blood
samiples,

#30. Eftorts could be undertaken by the ACF Assistant Secretary to establish a
focal point within the organization that would be responsible for
"marketing” the Administration’s welfare reform initiatlve, ensuring
coordination between child support and other Federal programs, and
developing national sutreach strategics,

There is an overwhelming need to reach and inform unwed moth&s about the benefits
of paternity establishment and child support.

-As cited in a 1992 focus group study conducted by the Women's Legal Defense Fund,

one of the major reasons why a significant number of female single—parcnts do not
mzve chz?;i szzppe:z azzéfw ?sa%‘ paze:mty estahhshed for their children is based on
Jespread absence ¢ Sl mation on child support services.

There exist innumerable appormniti:s’ 1o disseminate information on paternity -
establishment and child suppon services to potential [V-D clients through exlstlng
Federal programs (i.e., DHHS programs, WIC, Food Siamps, etc.). Yet, there is. am
institutional barrier or gmfcﬁswna! mind-set that we sometimes encounter when 3
coordination attempts are made which underscores the need to "educate” professional
staff as well. A focal point in the Assistant Secretary’s office would provide the
leadership necessary 1o implement an effective program coordination and outreach

strategy.

“'r’-pl 1 ".'1'

#31. The Administration for Children and Families, in conjunctién with the
Department of Education, could assume a leadership rele in“developing a
national model that would encourage paternity and child support
education via schools for State and local communities to emulate.
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The purpose of this outreach effort is two-fold; 1) prevention - © reach

adolescents before they become parents; and 2) jntervention -~ to engage a greater
number of unwed parents as recipients of paternity and child support services,
Development of this proposed model could build upon existing educational programs
such as "family life education curriculums” and "teen pregnancy services.”.

The bottom line is that unwed teen mothers are more likely to end up on AFDC than
plder unwed mothers. According to a 1988 report issued by the Childrens Defense
Fund, 73 percent of unmarried teens receive welfare within 4 years. In 1988, AFDC,
Food Stamps, and Medicaid for families that were formed as the result of a birth to
unwed 1een mothers cost nearly $20 billion in 1axpayer funds.

Unwed teen mothers also have been the least likely to receive child support and
paternity services, For example, the results of 2 Wisconsin study (as cited in the final
report of the U.S, Interstate Commlssxon on Chiid Support} reveals that only 20
percent of young mothers who are single when thetr child is bomn pursue paternity.
. The study also found that only 1 in 10 young mothers ever received child support
compared with 1 in 4 for older mothers. Most voung mothers never reach a child

support agency.

Part of the explanation for the low participation rates of teen mothers in the child =
e support program could possible by attributed to a general feeling on the part of the £
= IV-D network that teen fathers aren’t worth pursuing since they have very little to naQ )
~T eaming power at the time of their child’s birth. However, acmrdmg to the resules of*,
P research findings compiled by David Ellwood and Paul Legler in a draft paper ermzieﬁ
g "Getting Serious About Paternity”, this is no excuse. Apparently, several bodies of ¥
research studies strongly suggest that “...incomes of fathers, particularly young
fathers, are often Jow initially, but that the incomes often grow dramatically over

time."”

mm CAMPAIGN.

‘.a..

Most would argue that today’s record number of out-of-wedlock bmhs’.’tx SYmpLlomatic
of a much larger social disorder. This disorder entails a weakening of mcxa,l
responsibility and individual accountability, crime and poverty, and the- “waning
influence of our social institutions to teach and encourage responsible behavior,
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The time has come to reverse this trend by having government hold biological parents
accountable for the children they create. As President Clinton has remarked,
*Governments don’t raise children, people do. Arnd even people who aren’t around
ought to do their part to raise the children they bring into the world”.

It is also time to create an atmosphere of socinl intolerance for those individuals
who intentionally avoid their responsibilities to their children. Unfortunately,
pubiic attitudes do not “change overnight”. Nonetheless, we have evidence that long-
term efforts which continuously repeat a social message (e.g., anti-cigarette smoking,
Mothers Against Drunk Driving, etc.). can produce dramatic changes in behavior and
attitudes.

#32: ‘The Department of Health and Human Services, via the Administration
for Children and Families, could take the lead in developing a
comprehensive media campaign to reinforce the importance of having a
child’s paternity established and that child support is a "two parent®
responsibility. Other "sub-messages® that could be commuaicated are as
follows:

0 Do the Right Thing! Avoiding parental responsidility is not socially

acceptable, -
0 Consequences of teen pregnancy mean legal and financial responsibilities
whether you are married or not,

0 Put the needs of your child first, ESTABLISH ?AT&R&IT‘{’%

¢ Children are entitled, by law, 10 a certain level of financial support until they
reach at least 18 years of age.

o Society really does value the important role that fathers can and do play in the
lives of their children!

¢ Societal recognition of the hundreds of thousands of "good dadsﬂ .who fulfill
their parental responsibilities, I

0 Child support services, including patemity establishment, is NOT a welfare
program - it is 8 public service!

W
I

O3 e S,
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NATIONAL CHILD SUPPORT MONTH

#33:

The Administration could develop an Executive Qrder or proposed
legisiation which would designate one month of every year as "National
Child Support Month® in order to underscore the national importance of
paternity establishment and child support.

The advantages of establishing a National Child Support Month would:

o

enable the Administration and QCSE fo launch a major media campaign on the
importance of paternity establishment and the availability of child suppont
services, the President and/or cabinet officials could use their offices as the
bully pulpit from which to direct public attention to the plight of single parent
families and the importance of parental responsibility;

enable State and local communities to launch, simulianeously, public affairs
campaigns inciuding outreach activities via the schools; OCSE could make this
a part of it's state plan requirements for child support funds; and

draw media and public attention to the fact that the Administration on Children,
and families, DHHS, is the focal point in the Federal government primanily -
responsible for the welfare of the American family,
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DECOUFLING PATERNITY FROM CHILD SUPPORT / WELFARE

The benefits of paternity establishment to society are nearly always couched in terms
of reducing taxpayer liability rather than protecting the needs of children, While
inarguably a respectable goal, the message which has been sent is that paternity
establishment is only important and expected when indigent children are involved and
then only to the extent that government coffers can be replenished. The non-financial
benefits of paternity in this environment as well as the benefits 1o children not reliant
on public assistance, wﬁzie well esuablished, are often viewed as secondary or
nonexistent.

Some believe that the link between pawemity establishment and welfare, or more
gereraily paternity establishment and financial liability have served {o create a serious
obstacle o more universal paternity establishment, effectively ignoring the needs of
children born out of wedlock unless or until government assistance is required.
Families that have no connection to government assistance are isolated from the
process and in tum perceive establishment of paternity as a link 1o the weifare
community 10 which they have no interest or as a combative process whose primary
goal is to exact a financial return,

In turn, the message received by weifare families is that paternity establishment i3
a social norm or benefit which is automaucally provided to their ¢hild zhmugh the
welfare systern but rather a repercussion of their reliance on public assistance and a
ool w alleviate the government from providing such assistance.

*

Ay Wy

Esther Wattenberg has been a major proponent of decoupiing the tssue of paternity
establishment from the strategy of financial inducement. Her studies find that 80
percent of parents believe that it is important to have both names on the birth
certificate and that selling paternity establishment as a first step to financial
responsibility alienates many who would otherwise willingly acknowledge. Since
public assistance in many cases may not be necessary until some time afier birth,
zimzz;;tiﬁg the financial aspects may better provide for paternity establishment early
in the child's life when it is easiest to secure while also providing for xmmcdxata
support order mbizsﬁmwz if it is later sought. e

e
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#34.

These and other research findings suggest that paternity establishment efforts would
be better received and more productive if decoupled from the issue of welfare. The
approach as presented most often is two-fold:

o first, 10 refocus the goal of paternity establishment from one that benefits the
government to one which benefits the child and,

o second, o separate and eliminate the adversarial approach associated with a
system that is sanction-based and non-friendiy.

These strategies are not independent but causal - to the extent that attitudinal and
institutional changes are made to focus on the needs of the child rather than to recoup
government assistarnice, the less the program will be viewed a5 adversarial and
legalistic. Similarly, to the extent that a less antagonistic- approach is pursued, the
more those invoived will perceive that they ars benefiting their child, rather than the
bureaucracy.

Following are options which could be pursced o effectuate the decoupling process.
A more extensive list of pros and cons has been provided for option 1 which is the ~;

most extreme appmch Many of these would also apply, to a more limited extent, tg-
the other two gptions.

Rid Ay "1 b

Could establish a separate administrative component for paternity establishment =
services which is independent of the welfare and child support office and which
serves all families equally., The entity's focus would be purely to provide
paternity establishment services, However, referral would be made to the child
support agency to the extent that such services are desired or participation
required.

Advantages

Eliminating the focus of the financial aspects of paternity astabhshmanmy invite
greater vojuntery acknowledgement. In cases where the parents are stiliintimate,
advocating prmecuon of the child’s financial needs may be meaningless’since they
would undoubtediy view their child as having the support of both parents.
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Similarly, may invite the cooperation of fathers who do not currently have the means
to provide financial support for their child but who want to remain involved with the
child.

0 Would create a more positive attitude about paternity establishment which does not
alienate the father or induce his withdrawal from the child.

0 Research evidence indicates that the most powerful incentive for getting paternity
established may not be financial. Especially at birth, when hopes for the child’s
future are the focal point, the benefits of establishing lineage and providing a
commitment and connection between father and child may be the most compelling
incentive. To the extent that action is perceived to be legalistic and evasive may
undermine the connection between the child and the concern and pride of parents.

o Providing a universal and centralized response to paternity establishment sends the
message that paternity establishment is a routine and fundamental next-step to
nonmarital birth rather than a responsibility limited to those dependent on government
assistance,

o Would remove paternity from an adversarial bureaucratic structure under which

fathers typically become defendants and mothers plaintiffs. Some contend that the -

more the process looks and feels like an adversarial one, as opposed t0 one des:gned

to help and protect the chiid, the less wiiling fathers and mothers may be to :’_
cooperate. Ay
o May receive more respect and invite better cooperation from the hospital commumty.- -

All of the hospital-based paternity establishment programs have encountered resistance
in start-up phases. Part of this resistance has been attitudinal on the part of staff.
Nurses, social workers and others are concerned about driving away the mother by
mentioning the father in the context of child support.

Disadvantages
o Problems currently encountered because of fragmentation in paternity establlshmcnt
may be magmﬁed Fan
S
o Many advocate establishment of paternity and support as a single action, "

Congresswoman Kennelly's, Interstate Child Support Act of 1993 would require such
a single action, with provision for temporary support.
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#35.

Would be resisted by those who believe in a diametrically opposed approach to
welfare and patemity establishment, i¢., co-location, Lltah developed a pilot project
in Ogden and Provo to increase the number and timeliness of paternity establishment
through co-location of the IV-D and AFDC offices.

They cite numerous cases where a welfare applicant appears with the alleged father
and can be referred direetly to the 1V-D offices one floor below where the couple can
stipulate to paternity. Siaff believe that the instant referral 10 the 1V-D agency which
can do the more probing interviews necessary (o paternity establishment, the strong
encouragement they offer (including holding the welfare form), the immediate review
of the stipulation, and the interaction between programs helps immensely.

Link between welfare and paternity establishment provides additional power and
incentive for inducing cooperation. If completely decoupledy sticks may be lost for
cooperation, (though rules could be changed to require thal such families first receive
‘referral’ from office of paterity signaling cooperation}.

May raise due process issues if parents are not fully and clearly advised of the
financial liability which may later result from paternity stipulation. In two Stawes’
voluntary establishment programs, no link was. made between child support and -
paternity 1o avoid resistance. However, the approach has been viewed as deceptive 9: .
misleading and one which violates the fathers rights.

-

RS RC S AN ‘;*

A related option would be to establish a paternity establishment-only function
within the corrent child support agency.

Advantages

As discussed above, if suppont order establishment was decoupled from patemity,
additional parents may actively seek such services or be willing to stipulatc,

To a more limited extent than the first option, may esablish the pnrcnptwn that the
primary objective is to benefit and protect the child. R
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dvan

o Effectiveness of attitudinal changes may be lost, A paternity establishment program
which remains closely tied to welfare receipt, contifiugs (o send the message that the
real beneficiary is not the parents or the child but the government,

o May require States to establish a dual approach to paternity establishment, particularly

to the extent that patemity establishment and support order establishment involve a
single hearing/action.

o May have very little effect since parents can now apply for services and request case
closure prior to the State’s pursuif of support award establishment or enforcement
action, ‘

i i

36. A third option would he a hybrid of the {irst two. A separate entity could be
gstablished to pursue paternity in cases of voluntary acknowledgement perhaps in
the form of some simple registration or paternity stipulation process but all other
actions would remain with the child support agency {or courts), This would
incorporate the hospital based program advanced by the Administration in >

- Budget Reconciliation as well as parents who decide to pursue paternity

B

establishment at some point after the birth. }; -
o May influence increased voluntary acknowledgment as provided under option 1. £
! May provide for better cooperation of hospitals {also discussed in option 1).
o Would continue dual approach to paternity establishment,
é Does not send strong message for universality. May only ease pmcessggr those who

would have established paternity anyway (through child support agencyr privately).
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Introduction

The following is a discussion of some of the legal concerns that arise when
considering a universal patemity establishment system., After highlighting the issuves,
the discussion turns to a review of each issue in more depth and identifies options or
potential actions to address these issues.

There are a number of issues related to the legal rights of both the biological father
and mother when discussing paternity establishment programs or procedures. These
include the following:

O

¢

H

Who is or should be entitied 10 bring a paternity establishment action?

How are the due process rights of fathers protected in a paternity establishment
program?

Should mothers have the right 1o refuse 10 participate in 2 universal patcmny .
establishment system?

AR i
* .

How does paternity establishment affect the visitation and custody rights of
parents? What protection, if any, should custodial parents have with regard td’
visitation and custody? =

Y ACTION

State law defines who has legal standing o bring a patemity action. The U.S.
Commission on Interstate Child Support indicates that almost all states have laws
which allow a person claiming to be the father t0 bring 2 parentage action to
determine if he is the child’s father. In addition, 17 states have adopted the Uniform
Parentage Act (UPA), which sperifies that the child, the natural mmhea-, all
presumptive fathers, and all alleged fathers have standing to bring & paremlty action.
The UPA also grants "any interested party” (i.e., 2 stale agency or ancmcr
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third party acting on behalf of the mother or child) the right o bring action where 2
presumption arises because the alleged father has held the child out 10 be his,

An issue related to who has standing 0 bring a paternity action is that of joinder.
Joinder is a legal concept related to parties who are involved in an action which
results in litigation and whether these parties can-or should file suit together. In the
case of a paternity proceeding, the issue is whether the mother, the chiid, and the
state agency can and should jointly file suit against the alleged father, State laws vary
as o whether the child must be joined in the case and whether a child who is not
joined as a party is bound in the outcome of the case.

In many states, “privity” can be established between the suing party (the mother
and/or the state agency) and the child. Privity is a legal doctrine that prohibits 2

from being named in the case because there is sufficient commonality of interest
between the parties. Privity findings can bar a child from bringing a separate action
if the mother or state agency has already initiated a patemnity action, regardless of
whether the child is jeined in the action,

The U.§. Commission on Interstate Child Support has recommended that states bring .
action against an alleged father without joinder of the child and that state privity iaws~
govern the effect of nonjoinder, The Commission noted that the child should be
given a chance to relitigate the paremage issue if his or her interests are not
adequately represented and the state tribunal does not find privity.

Ty

YRR I O

12

With regard te children bormn while the mother is married, state faw generally
presumes that the husband is the child’s father. In situations where the child’s natural
father is not the husband, state law varies about the ability of the natural parent (o
bring a paternity action. For example, California law includes 2 conclusive
presumption that a child born in wedlock is a child of the marriage. This law was
upheld in a 1989 U.S. Supreme Court decision. In Michgel H. v. Gerald D., the
L.S. Supreme Court upheld the California statute which specifies that a ¢hild bom 0
a married woman cohabitating with her husband, who is not impotent or sterile, is
wncinsiygéy presumed o be a child of the marriage. A plurality of the court ruled
that it is not unconstitutional for California 10 ;mfﬁr the husband over- ﬂae biological
father as the child’s legal father and to prohibit inquiries into the chﬂd 's pamm:ty
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#37.

e =3

While California’s law makes it a conclugive presumption, most states still have a
rebuttable presumption which may be challenged with ¢lexr and convinging evidence
that the husband is not the biological father. In these cases, courts may examine what
is in the best interests of the child with regard to changing legal paternity.

The Federal Government ¢could require states to have legisiation which would
allow natural fathers to hring a paternity action. This would be accomplished
through Federal legisiation,

ERQS:

o This would ensure that all states allow aileged fathers standing to bring a
paternity action and give alleged fathers U}e same legal rights and opportunities
as mothers.

0 Allowing alleged fathers to bring a patemity suit may increase the number of

voluntary paternities gstablished because some mothers who may have been
hesitant to voluntarily establish paternity may be more willing 10 do 50, rather
than be drawn inlo a paternity suit.

hy +F

2w

o Overall, more paternities {(voluntary and non-voluntary} may be established

¥
because fathers prohibited from bringing suil will now be able to do so. :—:
o While it is not clear how many paternities will actually be established as 2

result of giving alleged fathers standing to bring suit in the states which
currently prohibit him from doing so, it may not be a large number since there
are only a few states which currently prohibit a father from bringing suit.

0 States without such laws may consider this an intrusion into their authority to

determine state law and policy according to state needs and intagests.

¥
b4

0 This may not resolve the issue in all cases because courts can étiii-mie in

individual cases that it may not be “in the best interests of the child” to
determine or change pasernity.

3o+
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#38.

The Federal Government could encourage {rather than require) states to have
laws which allow the father to bring a paternity action.

EROS:
o In addition to the pros cutlined in the first option, this would eliminate the
issue of the Federal Government intruding into state authority,

CONS:

o In addition to those specified above, the additional problem with only
encouraging states to change their laws is that states may not change therd.

SAL PATERNITY ESTABLISHMENT

:‘l!,

There are two basic types of protection for fathers which must be addressed when
developing a universal paternity acknowledgment program. First, it is essential that
any universal paternity establishment system, whether it is 2 mandatory or voluntary
system, guarantee protection of the alleged father’s due process rights. Second,
paternity acknowledgment programs must clearly explain to the father the financial
and ather responsibilities he will assume and rights he may have as a result of Icgaliy:—
establishing paternity.

SN AL

Many states operating voluntary acknowledgment programs have developed
procedures to ensure that fathers are both fully informed of their due process rights
and clearly understand the implication of admitting paternity prior 1o his voluntarily
acknowledging paternity. Due process rights include the nght to be notified of
wwmity proceedings,'thc right to be rcprcscntcd by an aitorney, the right to genetic
testing, and, in some states, the right 1o trial by jury. Some states also.guarantee the
alleged father the right for a court appointed attorney if he cannot affos.one on his
own, . "*
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#39.

Some states require the father to sign a document indicating that he is aware of his
rights and that ke agrees to waive them when voluntarily acknowledging patemity. A
1979 California Court of Appeals decision re-enforces the necessity of clearly
presenting and explaining to the alleged father his rights before asking him to waive
these rights.

In County of Venrura v, Castro, the California Court of Appeals concluded that
alleged fathers must clearly and knowingly understand their statutory and due process
rights before being asked to waive them. Specifically, the court found the state’s law
unconstitutional because it did not adequately provide for the protection of due
process rights of the noncustodial parent and it did not address the manner in wh:ch
the aileged father may waive those rights,

In addition, some states require 3 judicial determination to esiablish paternity even
after the father signs a_waiver, while other states require testimony from both parents
before the court eaters a judgment of paternity. This judgment, or "consent
judgment” is the final resolution of the question of paternity. By signing the consent
form, the alleged father is acknowledging paternity and agreeing to pay support.

The HHS legislative proposal to improve paternity establishment, currently before the"

Congress, would ensure that all states provide for the protection of the alleged :
father’s due process rights, The HHS proposal requires states to have a simple civil 3
process for voluntarily acknowledging paternity under which the rights and :;

responsibilities of acknowledging paternity are explained and due process safeguards by
are afforded.

The Federal Government could require states to have laws which require all
paternity acknowledgement programs have procedures in effect that require
fathers to sign a written statement acknowledging he understands his rights and
waives them. This would be accomplished through Federal legisiation.

PROS:
0

0 This would ensure that alleged fathers are properly informed of and clearly
understand their rights in all patemity acknowledgment programis. -
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0 This could speed up the actual acknowledgment process because alleged fathers
would know at the front end of a case what they are being asked o do and
would not be able to delay the process later by bringing litigation for lack of
understanding their righis.

CONS:

o Careful implementation and enforcement is necessary 10 ensure that fathers
really are being informed of the nights in 32 manner which they understand
them, This could require the Federal Government to be in the position of
telling states what specific rights they must guarantee fathers and force the
Department into trying to define due process and what guaraniess due process
in draftMg the legislation and/or in implementing guidance 10 states?

> Litigation may not decrease because a father could siill challenge the
acknowledgment on grounds that he was denied due process prior to signing
the waiver,

When establishing a universal paternity establtsbmmt system, it is just as imporant o
protect the rights of the mother as those of the father, However, the current approacl
10 establishing paternity does not necessarily protect mothers’ righis, Nor does it
ensure that mothers clearly understand the consequences of having paternity legally
established. Instead, emphasis is placed on showing the mother why it is in her and
the child’s best interests to acknowiedge paternity and on protecting the father's due
process rights,

Current AFDC policy feeds into this emphasis on the positives and lack of attention 1o
the negatives of paternity establishment. When a mother applies for AEDC, she is
required by Federal law and regulations 1o cooperate in establishing patinity. There
are a limited number of good cause exceptions, inciuding the threat of ]Shyswal or
emotional harm © her or the child,

¥
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In many states, these good cause exemptions may not be clearly described in a
manner that the mother can understand them. If the mother refuses to cooperate, her
case is reviewed for good cause and she is reminded of the penalty for
noncooperation. If good cause is not found, the state agency may impose sanctions
on the mother's AFDC benefits. While the state agency may not vigorously enforce
the cooperation requirement or may use a broad definition of "good cause,” emphasis
still placed on convincing the mother o cooperate and not on ensuring she understand

the results of legally establishing paternity.

The Federal Government conid requirve states te have laws which specify that all
paternity voluntary establishment programs must require mothers to sign a form
stating thaf they clearly and knowingly understand their rights and the
consequences of paternity establishmert. This would be accomplished through

Federa! legislation.

EROS:;

0 This would ensure that all women clearly understand their rights in a paternity
acknawiedgement case and the consequences resulting from establishing #
patemnity. i

o If this step is taken without further action related 10 child custody issues (see &
discussion below), specifying the consequences of paternity establishment may
decrease the number of patemites voluntarily established.

A separate paper prepared by the Paterity Work Group is focusing on the issue of
maternal noncooperation in patem:ty establishment, However, one hargxér to
participation by some mothers is the fear that when paternity is legally &szabi:shcd

the father will be entitled to visitation and custody. In some cases, alicgq.d fathers use
the threat of a custody battle as a way of intimidating mothers.
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In many states, state law does not adequately protect an unwed mother’s custody
rights. According to the National Center on Women and Family Law, Inc., if a
father petitions for custody, the mother is not entitled to a court-appointed attorney if
she cannot afford one.

The National Center also reports that in virtually all states, the fact that the unwed
mother has the child with her since birth does not create a presumption or other
advantage in a custody dispute. Rather, in many states, when a father sues for
change of custody, the court views the case as an initial custody decision. An initial
custody decision requires the father to show "the best interests of the child" rather
than showing "a change in circumstances” which is used in a change of custody case
and the mother could lose custody. [t should be noted that some states do presume
that custody is with the natural mother unless otherwise declared.

Visitation rights another pose a problem for some mothers. This is particularly true
in situations where the father has been or continues to be abusive to her and/or the
children. The National Center on Women and Family Law notes that in many cases,
it is virtually impossible for a mother to persuade a court to limit a father’s visitation
nghts. The National Center suggests that in many cases, the mother has to wait until
the father physically harms her or the child to end or restrict paternal visitation. -

Current IV-D policy is to separate the [V-D agency from issues related to visitation
and custody. At least two courts have dealt with visitation and custody in IV-D
cases. [n one case, a Michigan Court of Appeals ruled that a trial court in an
URESA paternity action was not authorized to address or determine custody (Lucas =
County (Ohio) Department of Human Services ex rel, Polizie v. Wayne). In another ~
case, the California Court of Appeals ruled that a visitation agreement which was
included in a stipulation drafted by the district attorney and entered into by both
parents was not valid. The Court held that California law limited action by the
district attorney to only paternity establishment and child support (San Joaquin County
(Calif,) v. Woods).

LA el AT T

In order to increase maternal cooperation in paternity establishment and to alleviate
women's concerns regarding custody and visitation, some have arguedf_tfqr the
adoption of the primary caretaker presumption as a remedy. The primhary caretaker
presumption is a presumption currently used by judges in some states when making
custody determinations in divorce proceedings. Under this presumption, the court
assigns custody to the natural or adoptive parent determined by the court to be the
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- primary caretaker of the child during the marriage. Under this recommendation, the

parent who has been the child's the primary caretaker prior to the establishment of
paternity would receive a custody order when paternity is legally established.

Currently, in many states, judges vse the notion of a primary caretaker when making
custody determinations in divorce procesdings. However, West Virginia is the only
state which calls for a firm primary caretaker presumption. The West Virginia State
Supreme Court has ruled as recently as 1990 that the state’s law presumes that it is in
the best interests of children of tender years {Joosely defined as children under age of
14 but may vary according to a child's maturity level} 1o be awarded custody 10 the
primary caretaker. The state court has defined the primary caretaker as the "natural
or adoptive parent who, until the initiation of the divarce proceedings, has been
primarily responsible for the caring and nurturing of the child.™ The court bas also
wdentified a series of duties to define careaking, including 2 sot of basic funcions
such as meal preparation, medical care, grooming, discipline, and education.

While West Virginia is the only state 1o require that the primary caretaker
presumption be the sole presuming factor in custody decisions, a number of other
states are using the notion of a primary caretaker as one of several factors. Courts in
at least 16 state have shown some favor w the parent who has been deemed the

primary caretzker before the divorce, while at least seven state courts have ruled i?m‘,
primary caretaking is a sxgmﬁcamz factor in assessing the child’s best interests. At t?zg
same time, while courts in five states have noted the importance of primary . -
caretaking, they have rejected it as the sole presumptive determinant in custody,

AR Fac¥ BN

The Federal Government conld require states to have laws in effect which require
that the parent whao has been the child’s primary caretaker prior to the
determination of paternity shall receive a custody order when a paternity
acknowledgement is made. This would be accomplished through Federal
legislation.

PROS; -

o This would relieve custodial parents’ fears of losing cusiody. Adoption of this
presumption would provide custody of the child to the primary earegwcr who
wauld, most likely, be the custodial parent.
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o Removes the arbitrariness of court custody decisions and relieves fears of
custodial parents who live in states where there is no pnmary caretaker
presumption.

o Removing the threat of a custody battle may increase the number of paternities

established. This is true in situations where the custodial parent is either the
mother or the father because the presumption is gender neutral. Where the
mother is the custodial parent, the presumption provides her with some
assurance that she, as the custodial parent who has been most responsible for
the child’s care, will retain custody despite potential pressure from the
noncustodial father, who in many cases is more financially secure and can
afford to threaten the mother with litigation. Where the father 1s the custodial
parent, he may be more willing to establish paternity because, as the custodial
parent, he is likely to be determined the primary caretaker and retain custody.

0 Other side benefits may accrue as well, such as:

--Awarding custody to the primary caretaker provides stability children child
because they would stay with the parent who has been responsible for their

care; .
-Awardlng custody to the parent who has been primarily responsible for ,
raising the child rewards the parent who has provided the nurture and care of ?';_
the chiid in the past rather than the parent who has been absent. I
o Adoption of this presumption may not clarify the matter of custody if the term

“primary caretaker” is vaguely defined. Defining the term is difficult and
then, once a standard definition is made, determining which parent has been
the primary caretaker may be even more difficult.

States which use the primary caretaker notion as one of many factors in
determining custody in divorce proceedings have identified a segies specific
parental responsibilities or actions to define primary caretaker. fHowever, in
Minnesota, where the state supreme court attempted to use the primary
caretaker preference as the only presumption, custody litigation increased after
adoption of the standard as the primary presumption. This was because
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parents were suing each other over which parent should be determined the primary
caretaker., (In 1989 and 1990, the Minnesota state legislature passed legisiation
requiring the state court to use the primary caretaker preference as ong of many
factors in determining child cestody.)

It is worth noting that this may not be a major issue in adopting the presumption for
unwed parents {as opposed to divorcing parents) because in most situations, the child
will be 2 new born or young baby who has probably lived with only one parent and
that one parent has been the primary carctaker,

o Adoption of presumption removes discretion from courts (o determine custody
based on the specific facts of individual cases. As a result, the best interests
of the child may not be met. For example, in a paternity case, it is highly
possible that the noncustodial parent may be prevented having visiting the child
or having physical cusiody of the child by the custodial parent. Therefors,
because he/she was not abie to have custody of the child, they avtomatically

. wauld lose custody.

o Using the primzry caretaker presumption assumes that either the mother or the
: father is the primary caretaker and does not deal with those situations in whlch
o the primary caretaker is a relative, such as a grandmother or aunt.

i ’*’&:mf ‘i “s» R
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-
2 o In reality, use of this presumption will result in mothers receiving custody of
P the children in 2 majority of the cases and many would argue that i tips the
e scale too far in favor of the mother. This may be especially true in situations :
i where the father has been prevented from seeing his child.
2
: #4# s
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APPENDIX

Summary of the Administration’s Propesed Legislation

on Paternity Establishment
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A legislative proposal regarding patsrnity establishment is moving
forward on a separate track as part of the Administrationts deficit
reducstion strategy.

gunmary of the Legislation

The proposed legislation would establish a new paternity performance
standard. The new standard would require that a State's paternity
establishment percentage be based on the most recant data available
which are found by the Secretary to be reliable, and must {1} be
75 percent, or (2) have increasad by 3 percentage points over the
previcus fiscal year for a State with a percantage between 50 and
75 percent, or by & percentage points over the previous fiscal year
for a State with a percentage below 50 percent. The 75 percent
standard has been used in federal audits for some time in agsessing
substantial compliance with the child support enforcement requirements,

In addition, the legislation would require that, as a IV-D State
plan requirement, States adopt procedures to improve the affectiveness
of paternity establishment, including procedures:

= for a simple civil process for voluntarily acknowladging
paternity under which the rights and responasibilities of
acknowledging paternity are explained and due process safeguards
are afforded and which must include {A) a hospital«based program
for the voluntary acknowledgment of paternity during the period
inmediately preceding or following the birth of a ohild, and
{B} the inclusion of signature lines on applications for official
birth certificates which, on¢e signed by the father and the
mother, constitute a voluntary acknowledgmant of patarnity;

. under which the voluntary acknowledgment of paternity creages
& rebuttakle, or st the coption of the State, conclusive
presumption of paternity, and under which such voluntary

—

acknowledgments are admissible as evidence of paternity; >
. under which the voluntary acknowledgment of paternity mustibe
recognized as a basis for seeking a support order without
first requiring any further proceedings to establish paternity;

" which provide that any objection to genetic testing results
must be made In writing within a specified number of days
prioy to any hearing at which such results may be introduced
in evidence, and if no objection is nmade, the test regults
are admisgible as evidence of paternity without the need for
foundation testimony or other proof of authant101ty or ascuracy;

. which create a rebuttable or, at the option :;ﬁ» the State,
conclusive presunption of paternity uapon ganetia testing
results indicating a threshold probability of :the alleged
father being the father of the c¢hild;



n under which State tribunals must enter default orders in
paternity cases upon & showing of service of process and
whatever additional showing may be required by State law;

» for expedited processes for paternity establishment in contested
IV-D cases;

» that require that a sState give full faith and credit to
determinations of paternity made by other States; and

" under which, in the administration of any law invelving the
issuance, reissuance, or amendment of a birth certificate,
the State must reguire each parent to furnish his social
security nusber {($sN} to asssist in identifying the parents of
the child. The $8N could not appesar on the birth-certificate,
and the use of the S5N is restricted to child support purposes.

These amendments would be effective {1} on October 1, 1993, or (2)
if later, upon enactment by the State legislature of all laws
required by such amendments, but in no avent later than the first
calendar guarter beginning after the close of the first regular
session ¢f the State legislature after enactment of this bill.

Where Do We Go Prom Here?

ot
There are several issues which remain for consideration as part of
the welfare reform process. The legislation provides a starting
peint for even more extensive reforms. For instance:

. Many of the provisions of the proposed legislation apply to
non~-IV«D cases. Further reforms can be made $0 create a
universal system,

'-i

" The proposal nmandates expadited vrocess for IV-D caé’eg.
Further reforms could require administrative processas ﬁnd
extend use of sSuch processes to non~Iv-Dd ¢cases. %

e
.

. The proposed legislation provides a technical £ix that corrééts
problems with the existing standard., However, the standard
could be changed to include non-IV-D cagses, and State performance
under the standard could be tled to incentives.

T L
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APPENDIX: OVERYIEW OF PATERNITY PROPOSALS IN
. INTERSTATE COMMISSION REPORT AND ADMINISTRATION'S LEGISLATION
Interstate Administration’s
Proposal Commisgion Legislative
Recommendation | Proposal

Time limit for objections o genetic test results;

otherwise results admissible without feundation X X
Presumption of paternity based on genetic test

results X X
Use of default orders X X
Expedited processes for patemity establishment | X

Immunity from prosecution in connection with
an acknowledgment of paternity; X
decriminalization of nonmarital parentage

Civil proceeding, preponderance of the evidence X
Putative father given standing to bring agtion X _]
Joinder of child not necassary; privity law
. governs res judicata effect X
Use of temporary support orders X
e Admissibility of taped admissions and birth-
o related bills X
=>4 Party with paternity previcusly determined
A cannot plead non-paternity in support action X
e Revised paternity performance standard X
4 | Simple civil process for voluntarily ‘
- acknowledging paternity X X
Hospital-based acknowledgment programs X X
Voluntary acknowledgment creates presumption
of paternity and is admissible as evidence p.4
Acknowledgment basis for keeking support S ¢
Hearing to ratify acknowledgment unnecessary X "'

Paternity determinations made by another State =
entitled to full faith and credit 7K

o roach X
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MEASUREING PATERNITY ESTABLIBRMERT PERFORMANCE
EXECUTIVE SUMMARY

What would a measurement system for universal paternity
establishment look like and what would have to be taken into
consideration in order to implement such a system? This paper
centers arcund a number of guestions and considers options for
each gquestion:

1. How can it be determined who is in need of paternity?

2. How can all of the paternities established in a state be
accurately captured?

3. How can cld paternity cases on the rolls still awaiting
astablishment be tracked and accounted for in a universal system?

4. How can an accurate pool of eligibles for paternity be set
up and maintained?

5. How can women who refuse to cooperate with paternity
establishment be treated in the measure?

Theze questions are efplored in terms of options, pros, and cons,
and from them a measurement system based on in-hospital paternity
establishments opportunities approached through the birth
registration system is developed as an option.

After the birth registration option is described,. the paper looks
at three alternative theoretical systems for measuring a state's,
progress in a system of universal paternity. These alternativej--
options are: M
1. Using a national survey to measure state paternity
performance. This system would greatly augment the Survey of
Income and Program Participation (SIPP) so that it would be
capable of yislding state specific data on out-of-wedlock hirth
and paternity establishment.

PR oul? i b

‘." :

2. A national system based on social security numbers. This
systenm builds on the requirement already in place for assignment
of social security numbers to all children. The Social Security
Administration would act as a c¢learing house, and essentially the
system ocperates very much like the one built on the vmt&l
statistics model. 5

3. Using on the OCSE audit process to measure patartiﬁy
performance. This system iz built on the same model 45 the one
presently in force ~ i.e., unmarried mothers are ssked.if they
want help to establish paternity, and if they say yes, the are
made "paternjty only" IV-D cases that are treated for paternity
ag any other case, closed when paternity is established, and turn
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up in samples when a state OCSE audit is.done. The state is helad
to the audit standards for paternity as it is now except that
there are a number of cases turning up in the sample that are
women who responded affirmatively when asked if they wanted
paternity established for them.

l
All of these systems will depend upon the setting of some
standards that are deemed appropriate for the measurement system
being used. All such standards will be arbitrary in that there
is. no scientific way to determine standards. There are serious
problems and drawbacks for every method of measurement and these
are described 1in the "cons" associated with each.

The paper ends with a discussion of the ﬁroblems associated with
measurement systems of state performance. in general termns.
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I. BACKGROUND AND PROBLEM STATEMENT

In 1970, 10.7 percent of the 3,731,000 U.S. births were out-of-
wedlock. By 1990, 28 percent of the 4,179,000 births were out-
of-wedlock. The absolute numbers are also revealing: in 1970
there were 398,700 out~-of-wedlock births, by 1990 there were
1,168,384 such births. <Clearly, there has been a huge increase
in out-of-wedlock births in the last twenty years. Out-of~
wedlock birth is now a major reason for welfare recipiency.
Children from such unions are least likely to receive child
support and when they do the amounts are smaller than for
children from former marital unions. In 1990, of the 4.2 million
women living with children with fathers not present in the home
and who have not been awarded child support 2.2 million (53
percent) were never married to the father. Out-of-wedlock birth
is a major cause of child poverty.

Paternities are established in a number of different ways, but
the principal institution responsible for this activity at the
state level is the Child Support Enforcement (IV-D) Agency. IV-D
sponsored establishment activity has increased greatly in a short
period of time: from 1987 to 1991, the number of paternities
established rose from 269,161 to 479,088 for an increase of 78
percent. Dramatic as this establishment effort has been, clearly
it does not come close to solving the problem of establishing
paternity, which is the gateway to support order establishment
and collection of child support, and which in turn can alleviate
child poverty.

Congress (in the Family Support Act of 1988) sought to hold o
states more accountable for establishing paternities. Thus, a R
performance measurement system was mandated for paternity cases .
within the IV-D system to check the progress and performance ofi-
states in paternity establishment. The implementation of that %
measurement system was problematic and new legislation has been‘
proposed that essentially removes the competitive quality of the
1988 system and pits a state's performance in one year against
its own performance during the previous year, as reported by its
own data subject to audit. The new system works by measuring
improvement from year to year, rather than by comparing a state
to that of the average of all states or to the best states, as
the old system did.

II. UNIVERSAL PATERNITY ESTABLISHMENT

This paper lays out a system for measuring state perﬂbrmance in a
context of universal paternity establishment. What ij meant by
"universal" paternity establishment as a working 1deal? As used
here the concept signifies that unmarried parents will. be given
every possible opportunity to establish paternity for their
newborn children. Medical and genetic and inheritance reasons
will be stressed as well as the right of every child to have its



o
a

i

porretde

By 2

2

parentage fully established. Paternity gstablishment could still
remain the gateway into certain income and in-kind transfer
programs such as AFDC and Food Stamps, and into Child Support
Insurance, should that program be implemented. The same good
cause and sanctioning system can be kept in place or even
strengthened for recipient applicants, but the major focus would
likely be on opportunists.

The term has the greatest implications for parents outside the
welfare or child support systems. A serious attempt at
education, persuasion, and the provision of opportunzty to
establish paternity shortly after birth,,preferably in the
hospital, would be implemented, the "working ideal" of which
program would be the establishment of -paternity for virtually
every child born out of wedlock. Any new system has to take into
account that a number of mothers will choose not to establish
paternity regardless of how persuasive the reasons are for doing
so, and that furthermore these women will not make demands on any
public system for welfare or aid in obtaining child support. It
is not known how many such women there are in a typical year.
Nevertheless, the challenge will be to convince these women that
it is desireable to get paternity establ}shed.

i

It is also important to note that of all out of wedlock births a
certain number of these babies are adopted, their parents marry
after the birth is registered, the mother marries another man who
acts as father to the child and may even subsequently adopt it,
and a few die. It cannot be a gocal to establish paternity for
every out-of-wedlock birth in a given birth cohort. There is a
need to determine a workable percentage establishment goal short..
of 100 percent for each birth cochort. A measure of the paternigy
system's success will be how many new births short of the
"exempted" categories named above can be established.

JII. THE GOAL OF A NEW HEASUREMENT SYSTEH

i
One possibllity is to construct a system of near universal
paternity establishment with an attendant measurement of results
and a sanctioning/incentive system that holds the states
accountable for results. The measure should identify and count a
pool of eligibles for whom paternity needs to bhe established and
a count of those for whom paternity has been established within
some window of time after birth. The fraction of those who have
been established from among those who need establishment is the
basis of the standard for the states. What the standard should
be is beyond the scope of this paper, which covers maﬁply
measurement issues.

i 33

) -
1 -
The system also assumes that the paternity establishment
performance is being measured state by state in order to hold the
states accountable for the successful operatiocn of the paternity
function. There will exist some standard that the states will
t
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have to reach in order to satisfy the requirement to establish
paternities, and depending on the option, states could be
rewarded or penalized on the basis of the results of the measure
of their performance. The percentage, the time frame within
which establishment will ocour after birth, and the nature of any
rewards or penalties attendant upon the measure can be determined
independently from determination of the peasurement's form, the
subject of this paper. The operating agency is assumed to be the
state c¢hild suppert enforcement systems whose responsibllity i¢
will be gather data on paternity establishments and report them.

some systems of paternity establishment measurement under
universal paternity conditions will reguire that the measurenment
start with new cases only, since there is no way to capture
appropriate data on oclder cases. Other suggested systems {(e.y.,
the survey method and the audit method) would not particularly
require starting the measurement of paternities from sceratch at
the beginning of a particular year.

IV. A SIMPLE PATERNITY ESTABLISHMENT MEASUREMENT SYSTEM
Option 1: Heaﬁrring paternity using the birth registration system

It is assumed that an in-hospital system will approach unmarried
mothers, as determined by the questions asked by birth registrars
about the mother's marital status and that those women =maying
they have an interest in paternity services will become IV~D
cases, if only for paternity establishment. In order to
generate from this method a performance measure, & number of
steps requiring decisions are necessary.

The first guestion is how to determine who is in need of
paternity. When the IV-D pepualation comes in for voluntary or
mandatory services, it quickly becomes obvious whether a child r&
in need of paternity establishment. 1In an expanded system, where
paternity establishment is encouraged for every non-marital -
birth, IV-D will simply treat all ¢ases for paternity ‘
establishment the same, except that thay will have more tools to
deal with them in an expedited manner, and there will be many
more IV-D cases than there now are coping from the out~of-wedlock
birth population as a whole.

-
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Federal legislation may be needed to regquire all states Lo
ascertain via the birth registration process all children who are
born out of wedlock. Six states bave laws on their books that
prohibit the asking of the question about marital statis of the
pother as part of the vital statistics collection prodgss, even
theugh the form used by most states asks the marital s®atus of
the mother. For those states the marital status of tha mother is
now inferred by a process of name comparison. It is also
possible to leave the system as it is and accept the estimates
that the six states now make as accurate. Using the birth
registration system as a basis for establishrment measurement
would be a possible first step in the process.



Prosg:
= Simple systenm bagically already in piace, and respected
o would make birth registration process uniform across atates

o Quality of data would be improved [no estimation)
Cons: ' i
i
] Birth registration is a state :unctian with no federal
financial participation

0 Might require federal expenditures ta change

o would be opposed by National Center for Health Statistics on
political grounds

& cgald be seen as anti-child protection of privacy in the
states where marital status of mother is not recorded on
bircth registration information formg

H
The second question is how all of the paternities established in
a state can be asccurately captured. This is not problematic
within the IV-D system. A universal system, however, will
include non IV-D cases where paternity has been established in
different ways in a particular state, and some of those ways may
have nothing te do with IV-D. It is, however, fairly clear that
virtually all avents that legally normalize a child's birth
status eventually end up being registered in the court.

Birth can be normalized through a court process that is either
adversarial or voluntary, with or without the IV~D systenm;
through adoption; or through voluntary acknowledgement of
paternity after the birth of the child through the birth
registration process. All three of these events involve either ’
the courts or state vital statistics or both. These two relevant
reporting agenaia$ should be able to capture almost 100 percent
of all paternity establishments that Iv-D dees not already know
about. :

T et A bo T
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The state will have to devise ways Lo capture paternity
establishments done outside of the IV-D system from these
sources. It would seem feasible for courts handling adoption
cagses and vital statistics offices to report all such '
"legitimizing” actions to the state IV-D agency on a §$mple form,
completed and filled in as part of the process. There, are
similar arrangements in most states connectad with the'divorce
process and this type of simple exchange! of information between
two state agencies should not pose a formidable problen.
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The third question is how can the system keep track of old cases,
i.e., cases already on the books or coming into the system, kut
horn before the initiation of universal paternity, and new cases,
i.e., those that become part of the pool of eligibles upon the
initiation of universal paternity, There is no way te avoeid
separating old and new cases if there is to be a strict
neasurement of performance of paternity establishment at the
gtate level under a system of universal paternity. There aimply
is no system in place or is there ong that can be constructed to
peagsure the proper numerator and denominator for a paternity
astabklishment fraction for old cases,

options:

X. The system would start with new cases, those born and
astablished after the initiation of a system that can capture the
data. Meanwhile, states would continue 4o be responsible

for these old cases through the audlt standards and requirements.

rrosg:

© This is a simple system that builds on that already in place
and adds elements:where necessary to' accommodate universal

paternity

[+ No paternity cases are left cutside of the systenm with
disincentives to work them

song:

o Cases, depending on when the ¢hild was born, are assigned t?l
two different systems for state accounting £

5.

2. Mandate minimum standards only for new cases, hut reward the

states with cash incentives for estabklishing old cases. ¥

Pros: ‘ F

o Gives states financial incentives to establish paternities
for old cases that have been difficult to work

o Rewards states for penetrating their caseload, while not
allowing a backlog of new cases to become more difficult old
cases

Consg? &

o There is no way to predict with accuracy that thig

arrangement would prevent the slighting of old cases
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The fourth question is how to set up and maintain an accurate .
pool of eligibles. A state will be interested in setting up and
maintaining an accurate pool of paternity eligibles. Thus, once
the out-of~wedlock births are counted, this number must be
“"refined® so as to reflect only those cases for which the state
has a true and realistic responsikility and axpectation of
paternity establishment. ;

H
The following are events that would normalize an cut-of-wedlock
birth and thereby remove it from the state's remaining pool of
eligibla$¥ death of the child or father, adoption, subsequent
marriage of the mother either to the child‘a father or another
man who becomes de facto father, or the movement out of the state
of the child's birth all affect the true'size of the pool of
eligibles and the state may want to try to adjust for these
factors in order to pursue a more realistic paternity
astablishment responsibility.

Pros: z
e Allowing states ta remove these chil&ran from the pool of
eligibiea will be viewed 38 fair to the states

o Allawing states to use their own estimation techniques to
refine the measure ahould not cause concern .

CQI‘Iﬁ :

o Technigue allowing states to estimate the impact of events,
affecting the size of the pool of paﬁatnity eligibles may h&
overly genercus to gtates ,

o There is room for possible abuse by overestimation of the
impact of these denominator-reducing events which would
artificially inflate the paternity establishment measure

i
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NOTE: An alternative cptimn’cauld remove from the pool of
eligibles the children of unmarried mothers who refuse to
establish paternity or cooperate with it.

The f£ifth guestion is how t¢ handle in the measure women who
refuse to cooperate with the establishment of paternity.

Are non-cooperators to be removed from the state's pool of
eligibles? If mothers are not obligated to cooperate with
paternity establishment and will not, should the state be held
responsible for establishment of those cases? Again/: the state
can reagonably argue that if services have been offarqd and the
mothers refused outright the state should not continug-to be held
respongible and such cases ghould be removed from the- pocl of
eligibles.




Options:

1. Allow these cases to be removed from the pool of eligibles on
the grounds that the state is unable to establish paternity for
IV-D or non IV-D cases if the mother refuses to cooperate.

Pros:

o it will be difficult to apply any system of sanctions and
awards in those cases for which the state cannot be held
accountable

cons:

o It would be easy to lump difficult cases under a category of
"refuser" or "good cause" to make the paternity measurement
look meore favorable

2. Continue to hold states responsible for the establishment of
paternity even if the mother refuses cooperation.

Pros:

o The measure that results will be a more accurate picture of
the state of paternity establishment in a state including
difficult cases and cases that, while now refused for
services, might later come into the system

Cons:

o Will ke perceived by states as a fairness issue - holding
them responsible for cases they cannot expect to establisht .

V. ALTERNATIVE MEASURES

72 i

There are other possible options that would also be compatible
with universal paternity establishment.

i 1

Option 2: USING A NATIONAL SURVEY TO MEASURE STATE. PATERNITY
PERFORMANCE

Questions could be added to some phase of the Current Population
Survey, perhaps the wave in which state-~specific unemployment
statistics are collected. One question would ask respondents,
male or female, whether they had ever had a child born out of
wedlock, if so how old was the child, and if so, had paternity
ever been established. The case would be thrown out ¢f the count
for all children born over eighteen years ago. These guestions
would set the denominator and the numerator of the paternity
establishment fraction and standards could be set which would
have to be met every year, on the basis of what the sample
population told the enumerators.



Pros:

o Relatively simple concept, depends on obtaining answers to
some questions on a survey once a year, and using data to
figure simple percentage

o Measure that is compatible with a number of different
sanctioning or reward scenarios

o Scheme is entirely divorced from child support or welfare
recipiency, rather asks questions tied specifically to
paternity in a totally neutral and anonymous context

o Census has increasing knowledge about how to ask questions
concerning marital status and paternity
cons:
o Subject matter very sensitive, Census has resisted asking
i these questions, on assumption that subject could refuse to
cooperate further with the survey i
o Answers subject to lying .
o Some paternity issues are conceptually difficult for
respondents to understand and answer even if willing to do
so

o Available indications are that such questions elicit a great
deal of embarrassment and resistance -

o Could be viewed as overly intrusive government intervention.
in the private lives of people who are not asking for
government services

=?:’,rwﬁ
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Another sub-option is use of the Survey of Income and Program
Participation (SIPP)} which will be augmented in 1995 to 50,000
households every two years so that a state specific sample could
be obtained for many states; provisions would have to be made for
small states perhaps necessitating an augmentation far larger
than is planned in order to cover all states. SIPP asks
respondents to list all of the children in a household, one of
whose parents is absent, and then it asks whether support
payments were received for the youngest and oldest ch¥ldren in
the household. One of the reasons for not receiving payments is
“Paternity not established." If these questions were ‘slightly
reworded the paternity question could be asked of every child in
the household.



. Pros:

el Mozt of the same advantages as for the Current Population
Survey
o The survey could produse a wealth of information about the

population producing out-~of-wedlock c¢hildren and the
children themselves, information coulsd be very helpful in
shaping policy decisions about paternity

Cons:

o Survey would have to be substantially changed because it
asks paternity only for oldest and youngest child

o Census is resistant to asking sensitive questions about
paternity
o Validity of data would remain an issue for sanctioning
decisions
o Augmentation to ¢over representativeness of all states could
be costly
. In short, the survey route may be viable and ag cost effective as

any other form of measurement. Advice as to its legality as a
sanctioning instrument, and estimates and feasibility for making
one of the currently used surveys (the CPS child support and §
s alimony supplement or the SIPP) a state specific instrument are
- needed. More negotiation and dialegue with Census is in order. ;..

gt

L Option 3: A NATIONAL SYSTEM BASED ON SOCIAL SECURITY NUMBERS

a0 At birth each child could be assigned a spocial security number;
T this is almoust a necessity now, because of the requirements of
the Federal income tax system. Along with the recording of the’
Social Security number the child’s birth status and State of
birth go into its file, Whenever paternity is established by
whatever means, or whensver a child dles or is adopted the svent
must become a part of the child's social security file along with
the name of the state in which the event cccurred. Social
Security should be able to refine state universes by removing
deaths and adoptions angd keeping track of paternity
establishments by state,

]
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Pros: ‘§§
o Relatively simple -
o Based on reguirement already in force because of tax code
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o Should be fairly easy to arrive at a fairly accurate
accounting of a State's caseload

cons:
o Would put huge additional burden on Sccial Security systeﬁ

o System would not be totally accurate in that it would not
cover certain contingencies such as interstate movement of
mother and child

Option 4: USING ONLY THE AUDIT PROCESS TO MEASURE PATERNITY
PERFORMANCE

In a scenario where every unwed mother who wants paternity
services will be offered them in the hospital and the IV-D agency
will assume responsibility for the cases of these women to be
treated like any other IV-D case, whether they are paternity
enly, or go on to need order establishment and enforcement
functions, then the paternity establishment measurement process
need not be a separate process from audit itself, which cgntains
a standard for'paternity establishment. Option 4 would simply
build on the present system by adding in-hospital cases generated
through the birth registration process and then measuring the .
extent to which these and all other paternity cases are worked
through the audit. These cases are then subject to audit as are
all cases, and states are held to the audit paternity standard.
All other forms of measurement are dropped. Cases requiring only
paternity would be dropped upon successful establishment. o
Mothers who refuse services can be counted for statistical .
purposes s0 that the state and federal governments can see what’
the extent of the paternity establishment problem is during anyu.
given year, but no action would be taken against a state
involving the cases of mothers who refuse.

PR g A okt
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Pros:

o System avoids enormous difficulties in setting up a separate
paternity measurement system

o Measurement system is based on a process that all of the
states know and understand - the OCSE audit.

cons: :

o Does not emphasize and underline the importance €ﬁat Federal
government wants to place on paternity, as a Beparate system
~does :

o Places burden on audit and would require additional

resources
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VI. PROBLEMS WITH MEASUREMENT SYSTEMS IN GEHERAL

There are legal guestions involved in all systems of State
performance measurenent when sanctions are involved. The current
law requires ACF to sanction-states if they do not meet a certain
paternity standard that includes a national average or 50 percent
of their cases in need of establishment or some incremental
increase each year. This performance standard is currently
measured by states in two ways: a census of all cases, a pointe
in-tine sample of thely caseload. OCSE auditors have concluded
that the data produced by the States is flawed. PFurthermore the
office of the General Counsel says that the national average
requirad by law is legally problematic in that it depends on
accurate data from each of 54 jurisdictions or it can be
challengad {n court. 7The conclusion is that states can only be
dudged against their own performance, not that of other states,
agd the new legislation amends the old reguirement along those
lines.

Auditors have a history of ganctioning states on the basis of
samplas that are drawn by them with the aid of the state, but in
every case of sanctioning there is a lengthy process during which
the state challenges the audit findings on methodelogical bases.
Audit hag usually won these disputes, even though data cannot be
demonstrated to be perfect. Data have to be defensible, though,
The new legislation currently in Congress takes these principles
inte consideration, and any system proposed for neasurement mast
also do s50.

.'!‘ +

3

I 2L

The data 4o not exist to be able to calculate one global
universal paternity measurement based on the percentage of all
out-of-wedlock births for which paternity has been established.
Such a performance measurement can only start at seome point in
the future. ©01d data cannct be captured in this panner. When
the new data begin to ¢ome in, at the end of the new systen's
first year, we will be uble to tell how many children, born
during that year, have had paternity established, been adopted,
and died, and then relate these figures back to the number of
out-of~wedlock births collected by Vital Statistics, or other
means, for that year. This will give a relatively accurate
paternity establishpent rate for one-year-olds. The problems
come into the system when looking backward. Certainly during the
sacond year of the nevw measurement system, not only can the
system capture the new rate for one year olds, but also the same
accurate rate for children who are two years old, andjso on as
the measure is used from every year hence. Thma, tha,@athod
would allow usg, starting in a particular year, say 1994, ™o
establish acourate rates for all age cohorts born that year and
in the future.
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VIXi. DISCUSSION

The system described above assumes that paternity will remain a
state functien. It i3 based on relatively simple counts of
paternities established and mervices offered to unwed mothers in
hospitals and elsewhere. If a state establishes paternities
within the IV-D system it will be favorably or unfavorably
audited and sanctioned or not as reguired. 1f cases added under
universal paternity do not become IV~D cases, then the new cases
can be measured and perhaps an incentive payment given to states
to work such cases. The magnitude and mix of sanctions and
incentive payments would depend on the option chosen. There is
also the peassibility of paying incentives to mothers who give
information leading to successful establishment. The whole jgsue
of incentives in chlld support is being dealt with by other issue
groups and 'is also a restructuring problem, and ultimately needs
to be treated in the context of the whole child support program.
The proposed measurement system should perhaps be demonstrated in
several states before it is considered for general adoption.
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ADMINISTRATIVE DETERMINATION OF PARENTAGE

Executive Summary

_ This paper explores the possibilities for making the paternity establishment process an

administrative one, rather than relying so heavily on the court system. Strategies which exist
or could be developed to remove the disposition of a significant segment of paternity actions
from the traditional court-based adjudicative approach are highlighted, A search 10 improve
efficiency and cost effectiveness in operating a child support enforcement program has led a
growing number of States 1o adopt administrative alternatives to enhance traditional judicial
processes for the eswablishment of paternity. An administrative process offers a State child
support agency an opportunity to streamiine procedures, enhance quality control, consolidate
and integrate management of the full-range of case-processing activities, and improve policy-
making and decision-making in the agency. Moreover, a properly designed and operated
administrative process can effectively ensure that constitutional due process guarantees are
safeguarded. -
Most administrative processes that encompass paternity establishment focus on purely
uncontested cases in which the alleged father freely and voluntarily acknowledges parentage,
As$ a result, the judicial system is freed to handle disputed actions. There is, however, an
increasing recognition that use of highly probative genetic testing as a precursor 1o
commencing formal adversarial proceedings can produce 2 significant number of
acknowledgments among fathers unwilling to initially admit absent some independent
objective "proof." At least three States--Chio, Montana, and Iowa--have incorporated ,
adminisirative mechanisms for directing the parties o submit to genetic testing. The fcamm?
of these processes are described in this paper, ’
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Use of expedited processes in handling paternity cases, now an option for States, would be
required under the Administration’s proposed legistation presently before Congress.
Obvicusly, the Federal/State child support enforcement partnership faces 3 consequential
juncture for revisiting the design of expedited processes. Undoubtedly, this will inciude
serious consideration of administratve processes.
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Radesigning a system steeped in judicial tradition can be a challenging, but not
insurmountable, undertaking, Decisions will significantly impact—and wiil need to include
involvement by-- all branches of State government, and the public. It will be imporant o

- clearly define the best way to structure and share responsibilities. The experiences of those

States which have incarporated workable administrative processes into traditional count-based
structures should be carefully considered. This paper includes descriptive llustrations of
various administrative approaches being utilized among the States,
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ADMINISTRATIVE DETERMINATION OF PARENTAGE:
DISENGAGING THE TRAPS OF TRADITION

Introduction

This paper explores the possibilities for making the paternity establishment process an

" administrative one, rather than relying so heavily on the court system, It examines

alternative approaches and methods for improving the resolution of paternity cases by
reducing the need for judicial involvement.

Some of the processes currently available in various States that can serve as useful modeis
for streamlined resolution of disputed paternity cases, incleding Ohio, Iowz, Montana,
Maing, Colorado, and Oregon, are illustrated. Strategies which exist or could be developed
1 remove the disposition of a significant segment of paternity actions from the traditional
court-based adjudicative approach are highlighted. Consideration is also given o how use of
an administrative process and/or less adversarial strategies might strengthen and enhance
present praclices,

Background

Concerns have besn voiced that court-based, judicially~dependent mechanisms which have |
been relied upon fo ascertain a ¢hild’s parentage may hinder prompt resolution.

Furthermore, such protracted processes may not be the optimum way of delivering justice in
the majority of cases. Certainly where there is no real dispute about the ultimate issue,
gither because there i3 a wiilingness to acknowledge parentage at the outset, or where the
results of genetic testing allay uncertainty, there is little benefit to congesting an already
inundated docket with cases for which there exists no controversy--and for which delay is a’™.
disservice, [s there a less-complicated alternative that produces a just result while still
guarantesing that due process iy afforded the participants?
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[t is well-established that State legislatures have the authority 10 set up an executive agency
or board 1o resolve problems or claims between private parties.! State child support
practitioners are becoming increasingly cognizant that cases processed through the judicial
system often take inordinate amounts of time because the existing judicial procedures arg
rather ill-suited to establishing and continuing to enforce ongoing obligations, many of which
span decades. In a world of burgeoning demands for services, resources to meet the need--
particularly time--are precious commodities.
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An administrative process is one way to relieve the courts of the overwhelming caseload by
delegating it to a specialized agency in the executive branch. The administrative process
offers many advantages in establishing and enforeing child support abhgazzzmgz it permits
child support obligations to be established more quickly due to fewer procedug roadblocks,
By virtwe of consolidation of functions (with the exception of appeals), an administrative
process offers efficiency and eliminates splintering of responsibilities and competition for
control among muitiple entities.



An administrative process provides a State child support agency an opportunity to streamline
procedures, enhance quality control, consolidate and integrate management of the full-range
of case-processing activities, and improve policy-making and decision-making in the agency.
Moreover, a properly designed and operated administrative process can effectively ensure
that coastitutional due process guarantees are safeguarded through proper notice, an

_. opportunity for a fair and impartial hearing, and right to appeal the agency decision.

I;egisiative History of Expedited Processes

Congressional acknowledgment of the need for efﬁciancy and effectiveness in establishing
and enforcing child support obligations is evident in the enactment of the Child Support
Enforcement Amendments of 1984.> Among the comprehensive, sweeping mandates was
the requirement that States have in effect and use expedited processes for obtaining and
enforcing support orders, and at the option of the States, for establishing patemity.*

The legisiative history suggests Congress’ insistence that States make 2ll reasonable efforts to
expedite and otherwise improve the establishment of, compliance with, and enforcement of
child support obligations. Citing problems resulting from the necessity of resolving disputes
through courts, the House Ways and Means Commitiee observed that using the courts often
exacerbates the adversarial naturg of the procesding with parents emerging as “victors” and
"losers.” The combination of long delays, poor case management and commuaication, and
adversarial proceedings may create a climate which deters voluntary compliance with child
support obligations. Administrative process is described as a statutory system granting
authority ta an executive agency to determine child support duties. . .wholly ocutside the
court system. Procedures can be tatlored to mesh with and complement existing legal and
administrative arrangements within jurisdictions so inefficient systems can be bypassed or
eliminated from the child support program.® g

effect expedited processes within the State judicial sysiem for establishing patemity and
obtaining and enforcing child support orders.” Expressly recognizing that a variety of
procedures are used by different States, the Committee specified that the provisien "does not
mandate a particular procedure nor authorize the Federal agency to impose its views on the
details of State court organization, What is required is that States adopt structures and
procedures which will ensure that child support and paternity actions are processed in an
expeditious manner,

i
4
The Senate Finance Commintee version specified that “States will be required to have in = §

The Conference agreement on this provision "mandates that the States use expedited
processes, but allows them to determine whether they are under the judicial system or
administrative processes, States are gemzztm but not required to include paternity
establishment in their expedited process. It is not intended that the Secretary %c authorized
to spemfy the particular administrative or judicial structures (o be adopted by the States.
Rather it is intended that the Secretary should measure a State’s compliance wuh the
provision primarily on the basis of the results it produces.”’

2




In the preamble to final regulations issued to implement the Child Support Enforcement
Amendments of 1984, OCSE responded to comments on the use of expedited processes for
determining paternity and concerns expressed about the need for additional due process
protections. [t was recommended by a commenter that QCSE add additional requirements
for determining paternity under an expedited process or limit paternity proceedings under
expedited process to uncontested cases. OCSE explained that States that opt to include

' paternity establishment in their expedited process must provide whatever additional due
process requirements are necessary for the protection of the parties involved in the
proceedings, However, if a case involves non-support-related issues such as countersuits by
the alleged father, the State may refer the case to its judicial system.?

According o official State IV-D plans submitted by the individual States, 20 States have
indicated their election of the option to include paternity establishment in their expedited
process (either quasi-judicial, administrative, or combination).’®

Changes On the Horizon

As drafied, the Administration’s proposed budget reconciliation bill would eliminate the *at
State option” language with respect to paternity establishment.”® Thus, use of expedited
processes in handling paternity cases would be required. Therefore, we can anticipate a fast-
approaching mgcai juncture for revisiting the design of expedited processes and
undoubtedly, consideration of administmtive processes.

Creating an Administrative Process

State legislatures must enact statutes expressly authorizing an administrative process. State
constitutions prohibit agencies from simply assuming legisiative or judicial authority without -
specific stawtory delegations, A chief concern articulated about plagement of traditional
judicial functions in an executive branch agency is whether administrative determinations of ¥
child support obligations are constitutionai. Essentially, may the legisiature delegate this
traditionally judicial area to the executive branch? May child support obligations be
established and enforced by an executive agency without violating a responsible parent’s ngfz:
w0 dug process of law? 3

I.QJ“‘.-',‘( ‘;t .;u

When challenged, such delegations generally have been upheld as not 4 breach of State
constitutional restrictions, as long as the delegating statute containg some standards o limit
agency discretion. It is clear that an administrative agency may make factual determinations
and even "adjudicate”™ rights of the parties without running afoul of the constitutional
separation of powers, [t is when an agency purports to enter enforceable judgmems that
courts draw the fine of permissibility, since entry of enforceable judgments is the essence of
judicial power." 1y
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State Laws Allowing Administrative Determination of Paternity

Establishing paternity is historically a legal activity firmly rooted in the judicial arena, dating
back to the Elizabethan poor Jaws.”? Because of the ¢criminal underpinaings in these 16th
century principles--non-marital intercourse being considered a “sin and a crime”®-- 2 judicial,

. punitive process was required o establish proof beyond a reasonable doubt. Although it has
- evolved through advancements in technology and has remarkably ¢hanged as a result of

social attitudes, the paternity establishment process remains primarily entrenched within, and
reliant upon, the court sector in the vast majority of States, Yet, States are focusing
increasingly more attention on various aspects that can be accomplished independently of the
court, even if the court ultimately must "establish” the patemity as required by State law.”

One such endeavor is the use of administrative processes in lieu of adjudicative ones.
Normally a formal hearing i$ necessary when the alleged father contests the issue. The
agency may be empowered to establish paternity without holding a hearing, provided that
notice is given o all parties, in uncontested cases. These situations would include, for
instance, where the father has acknowledged paternity in writing or where the parties have
married, but a formal finding or deciaration is necessary under State law to make it legally
binding or official.

The implementation of an administrative process can significantly alter each step in case-
processing procedures. Incorporating paternity determinations within the functions may
demand extensive additions to the text of an administrative process statute, For instance, the
hearing officer needs authority to order the parties to subumit 10 genetic testing and a method
to handle refusals to comply, Many other issues attendant o a civii paternity statute such as
admissibility of evidence, presumptions, and necessary parties, also need to be addressed. ™

Forms have to be designed to provide for formal acknowledgment of patemnity, as well as

other documents including netice, findings, and order.*

A search for greater efficiency and cost effectiveness in operating a child support &
enforcement program has led a growing number of States to adopt or explore administrative
alternatives to traditional judicial processes. In addition 10 delegated authority to establish %
support obligations, an administrative agency may be granted the power 1o determine '
paternity. Oregon, Montana, Ohio, Colorado, Maine, and as a result of legislation enacted

in May 1993, lowa, are among the States in which such authority has, 1o varying degrees,
been desipnated.’™ A narrative description of the process used in each of these States

follows. Legisiation has been considered in several other States, including Massachuseus, !’
Appendix A includes copies of the specific statutory language for Ohio, Oregon,

Washington, Missourt, Iowa, Colorado, Maine, and Montana. Also incorporated is a diagram
depicting the process set forth in the Ohio administrative paternity statute. .

a

w
i

i
!
m
*
*
*y
*
e

L L AR




*

L

."r_a!‘

"J l'-:’:r‘

Montana’s Process

Montana enacted its administrative paternity process legislation in 1989, premised on a
concern that typical processing was "extremely difficult and time-consuming for the child
support enforcement program.“' The major stumbling block imposed in contested cases by

- the judicial process was the requirement that absolute probable cause be established in the

district court before a genetic testing order could be granted. With the extensive evidentiary
requirements, the many delays available 10 an uncooperative alleged father, and the heavy
backlogs in many Montana courts, most contested cases would wait more than a year for
progress.

Under the 1989 revisions, codified at Montana Code Annotated §§40-5-231-40-5-237,
personal jurisdiction is established in the Department of Revenue over any person who has
had sexual intercourse in Montana that has resulted in the binh of a child who is the subject
of 3 paternity proceeding. Personal jurisdiction may be acquired either by personal service
or by service of notice by certified mail. If the child or either parent resides in Montana,
any hearing may be held in the county where the child resides, either parent resides, or the
department or any of its regional offices is located. The alleged father may be served an
administrative notice of paternity determination based upon the swomn siatement of the
mother or evidence of a presumption under State law or any other reasonable cause 1o
believe the alleged father 18 the child®s natural father.

After service of the administrative notice, the alleged father has three alternatives: (1)
respond and acknowledge paternity; (2) respond and deny paternity; or (3) ignore the service
and make no response, If the alleged father fails 1o respond, such default is taken as an
admission of paternity and an administrative order is rendered by the administrative hearing
officer. The order takes effect within 10 days unless good cause for failure to appear is
alleged. Upon timely request, and for good cause shown, 2 default judgment can be set
aside, Default judgments are not taken in cases involving multiple alleged fathers, unless
other alleged fathers have been excluded by genetic blood testing,

Based on a wnitten acknowiedgment of paternity from an adult or minor alleged father, the *
administrative process enters an order establishing patemity. If the alleged father denies
paternity in response o the notice, an administrative hearing is scheduled. During the
hearing, which is usually conducted by telephone, the hearing officer determines if a
reasonable probability exists that the alleged father had sexual intercourse with the mother
during the probable pericd of conception or if any legal presumption of paternity exists under
the circumsiances of the particular case. If so, an administrative subpoena is issued ordering
genetic testing. The Child Support Enforcement agency can apply to the district court, if
necessary, to have its order enforced. If the alleged father fails to appear for Iim hearing or
fails to appear for blood tests, the default is taken in the same fashion as if ?ze;}::ad not made
timely response to the initial service,
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If the results of the genetic tests reflect a 95 percent or higher probability that the alleged
father is the natural father of the child, a rebuttable presumption of paternity is created, and
the hearing otficer may enter an order establishing paternity. If the probability of paternity
is less than 95 percent, but the alleged father is not excluded by the tests, the test results are
weighed along with other evidence of paternity.

© An administrative order of the department declaring the paternity of a child, docketed with

the court, establishes the legal existence of the parent and child relationship for all purposes
and confers or imposes all parental rights, privileges, duties, and obligations. Upon request
of the mother or father of the child, the department must file a copy of its order with the
department of health and environmental sciences, which must prepare 3 substitte certificate
of birth, if necessary, consistent with the administrative order.

Except for an order based on a voluntary acknowledgment of paternity, the department may
set aside an administrative order establishing the paternity of a child upon application of any
affected party and upon a showing of any of the grounds and within the timeframes provided
in Rule 60() of the Montana Rules of Civil Procedure. This rule specifies that the court
may relieve 2 panty or his Iegal representative from 2 final order, judgment, or proceeding
based upon (1} mistake, inadverience, surprise, or excusable neglect; (2) newly-discovered
gvidence which by due diligence could not have ben discovered in time to move for a new
trial; (3) fraud, misrepresentation, or other miscondugt of an adverse party; {(4) the judgment
is void; (S) the judgment bas been satisfied, released, or discharged, or a pror judgment
upon which it is based has ben reversed or otherwise vacated, or it i3 no longer equitable that
the judgment have prospective application; or (6) any other reason justifying relief. The
timeframe for the first three bases is 60 days from the entry of the judgment.

If an alleged father objects to the procedures for or the results of a paternity blood test, he *

must file a written objection with the court within 20 days after the service of the notice of ;r '

the referral 10 the district court of the administrative determination. The court must order an: -
additionai blood test if a written objection is filed or at the request of the department. An &
additional tast must be performed by the same or another expert who is quatified in paternity.-
blood testing. Failure of the alleged father to make 2 timely challenge is considered a waiver
of any defense 1o the test results or test procedures, including the chain of custody. In any
hearing before the court or at trial, testimony relating to sexual intercourse of the mother

with any person who has been excluded from consideration as a possible father of the child
involved by the results of a paternity blood test is inadmissible in evidence. When a

paternity blood test excludes an alleged father from possible paternity, the test must be
sonciusive evidence of nonpaternity of the alleged father for all purposes in district court.

Appeal of final administrative orders may be made on the father's initiative to-the district
court. However, if the results of genetic testing do not exclude the alleged faher but he
continues to deny paternity prior to the entry of an administrative order, he isiServed written
notice and the case is referred by the child support agency to the distriet court?, ©
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The child support agency appears in the procegding only with regard 1o the issue of
paternity. No other issue--custody, visitation, or other--may be joined.

Since Montana’s law creates a rebuttable presumption that it is in the child’s best interest 1o
lepally establish paternity, the court may not normally appoint a guardian ad Jitem,
Furthermore, neither the mother nor the child are necessary parties 1o the action although
they may testify as witnesses. Expert testimony on the genetic testing in the form of 2

* cenified report is admissible without further testimony, as is an affidavit documenting the

chain of custody of the blood specimens. Genetic exclusion is considered conclusive
evidence of non-paternity, and no evidence is admissible concerning sexual intercourse of the
mather with any man already excluded by the genetic testing.  The child support program is
not Hable for attomey fees, including those for indigent alleged fathers, or for the cost of a
guardian ad litern unless frivolousness or bad faith is proven.

Ohilo’s Approach

As a result of legisiation enacted effective July 15, 1992, Ohio has statutory authority
governing the administrative determination of paternity.'® Particularly noteworthy is the
fact that Ohio’s child support enforcement program has historically been judicially-oriented,
traditionaily depending on the avenue of court proceedings to adjudicate astions,
Administrative measures for accomplishing many fungtions were incorporated in Ohio’s laws
through passage of Senate Bill 10 in 1992,

With limited exceptions,® no person may bring court action to establish patemity before
requesting an administrative determination of the existence or nonexistence of 2 parent and
chiid relationship from the child support enforcement agency of the county in which the child
or the guardian or legal cusiodian of the child resides. If more than one county agency
receives a request, the agency receiving the request first must proceed with it. The request
must contain all of the following information: the name, birthdate, and current address of the™"
alleged father of the child; the name, social security number, and current address of the g
mosher of the child; and the name and last known address of the alleged father of the chikd.
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Upon receiving 2 request for a determination of the existence and nonexistence of a parent
and child relationship, the agency schedules a hearing before an administrative officer 10
determine whether the natural mother and alleged natural father would voluntarily sign an
acknowledgment of paternity or agree to be bound to the resuits of genetic testing. The
hearing is to be held no later than sixty days after the date on which the reguest was received
and no carlier than thirty days after the date the agency provides notice of the hearing to the
mother and the alleged father,
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Notice Requirements .

After scheduling the hearing, the agency must give a notice, in accordance with rules of civil
procedure, 10 the mother and alleged father stating all of the following:

» that the agency has been requesied to determine the existence of a
parent and child relationship between a child and the alleged named
father;

" the name and birthdate of the child of which the man is alleged
to be the natural father;

L the name of the mother and the alleged natural father;
s the rights and responsibilities of a parent;
n that the person served with notice must appear at the administrative

. hearing at the date, time, and location set forth in the notice,
that all interested persons will have the opportunity to produce
evidence proving or disproving the allegation, and that the child,
the mother, and the alleged father may be required to submit \
genetic testing at the time of the hearing;

s that any person served with notice has the right to bring legal
counsei to the administrative hearing.

At the Hearing

;l\<
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If both the mother and the alleged father attend the scheduled hearing, the administrative - -
officer explains the allegation, the administrative procedure for determining the existence of 2.
parent and child relationship, and the rights and responsibilities of a parent to kis child and 1.
explain that the mother and alleged father have a right not to dispute the allegation and sign =
an acknowledgment of paternity acknowledging that the child is the child of the alleged fathér
ard agree that the father will assume the parental duty of support.

If Both Acknowledge

If both the mother and the alleged father sign an acknowledgment of paternity, the
administrative officer must issue an administrative order that the alleged father is the father
of the child. The order must include a statement that the mother and father miy object to the
determination by bringing an action in court within thirty days of the date the gﬁmmzszmmrc
officer issued the deiermination. x R4




If an adminisirative officer issues an administrative order determining the existence of a
parent and child relationship or if an acknowledgment of paternity is filed and one of the
parents named on the acknowledgment requests an administrative order for support, the
administrative officer must schedule a hearing no  later than sixty days after the issuance of
the order and no earlier than thirty days after the date the agency gives the notice of the
administrative hearing to the mother and father.

If Both Do Not Acknowledge

If both the mother and the alleged father attend the administrative hearing but do not sign an
acknowledgment of patemity, the administrative officer explains to the mother and the father
that they have the right to agree 1o be bound by the results of genetic 1esting. If they agree
to be pound by the testing and the results show a ninety-five parcent or greater probability of
paternity, the administrative officer issues an administrative order that the alleged father is
the father of the child. If the results of the genetic testing show a less than ninety five
percent probability that the alleged father is the father of the child but do not exclude him,
the administrative officer issues an administrative grder stating that it is inconciusive whether
the alleged father is the natural father of the child. If the results show that the alleged

father is excluded as the natural father of the child, the administrative officer issues an
administrative order that the alleged father is not the father of the ¢hild,

If both the mother and the alleged father sign a voluntary agreement © genetic testing stating
that they agree to be bound by the resuits of genetic esting performed by an examiner
authorized by the depantment of human services and that they waive any right w a jury trial,
the administrative officer sets a date and time for the mother, the child, and the alleged

father to submit to genetlic testing.

When an administrative officer issues an administrative order éemminiﬁg the existence or
nonexistence of a parent and chiid relationship, he must include in the administrative order & "
notice that both the mother and the alleged father may object to the determination by
bringing, within thirty days afier the daie the administrative officer issued the order, an
action in the juvenile court of the county in which the alleged father, the niother, the child,
or the guardian or custodian of the child resides and that if neither brings an action within -
that thirty-day period, the administrative order is final,
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Setting of Support Obligation

If the administrative officer issues an administrative order determining the existence of a
parent and child relationship, the administrative officer schedules an administrative hearing to
determine the amount of child support any parent is 10 pay and the method of payment, This
hearing must be held no later than sixty days after the date of issuance of the gﬁicr and no
earlier than thirty days after the administrative officer gives the mother and th&»fat}mr notics
of the administrative hearing.



The mother or the father may object to the administrative order by bringing an action in
juvenile court no later than thirty days afwer the date of issuance of the administrative order
requiring the payment of child support. If neither parent timely objects by making such
court filing, the administrative order is final.

If the alleged natural father or the natural mother willfully fails to submit to genetic testing,

" the agency enters an administrative order stating that it is inconclusive as to whether the

alleged father is the natural father of the child and must provide notice t the parties that an
action may be brought through the court to establish the parent/child relationship.

If the mother and the alleged father both do not sign an acknowledgment of paternity or an
agreement 10 be bound by the results of the genetic testing or if the mother or the patural
father do not appear at the administrative hearing and do not show good cause why he or she
did not appear at the administrative hearing, the agency must deny and dismiss the request
for an administrative determination of the existence or nonexistence of the parent and child
relationship. The mother and the alleged father are :tzf{srmaé that they may bring an action
i court.

Colorade’s Process

Colorado's administrative paternity establishment statute, effective August 1, {992, provides

. that the child support enforcement unit may issue an order estzblishing paternity of, and

financial responsibility for, a child in the course of a support proceeding. This process is
available when both parents sign swomn staiements that the paiernity of the child for whom
support is sought has not been legally established, that the parents are the natural parents of
the child, and if neither parent is contesting the issue of paternity.

5-‘_

Service of process to es:abllsh paternity and financial mspcwbzhty may be made by ctmﬁ@

mail or by any of the other method of service. Prior to issuing an order, the child support » 'z :

enforcement unit must advise both parents in writing of their legal rights conceming the
determination of paternity. The statute also allows issuance of an order of default
establishing patemity and financial responsibility.

A copy of the order establishing patemity and financial responsibility and the swormn
statements of the parents and, in the case of a default order establishing paternity and
financial responsibility, the obligee's verified affidavit regarding paternity and the blood test
results, if any, must be filed with the clerk of the district court in the county in which the
notice of financial responsibility was issued. The order establishing paternity and financial
respeasxbzizty must have all the force, effect, and remedies of an order of the district court.
The order of financial responsibility shall have all the force, effect, and remegies of an order
of the court, including, but not limited to, wage assignment or contempt of céun Execution
may be issued on the order in the same manner and with the same effect as if it were an
order of the court, If the order establishing paternity is at variance with the chﬂd s birth
certificate, the child support unit shall order that a new birth certificate be issued.

10
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Expedited Administrative Process in Maine

In 1991, Maine enacted a statutory "Expedited Administrative Process for the
Commencement of Paternity Actions.” Under Maine's law, a person who engages in sexual
intercourse with a resident of Maine in Maine submits to the jurisdiction of the department of

-~ human services for the purpose of commencing a paternity proceeding. To ensure maximum

protection to citizens of Maine, the department shall assert jurisdiction over nonresident
alleged fathers to the fullest extent permitted by the due process clause of the United States
Constitution. .

The department may commence a paternity proceeding by serving a notice on an alieged
father., The department may not serve such 2 notice unless it has a sworn statement of
affirmation under the penalty for unsworn falsification from the child’s mother ¢laiming that
the alleged father engaged in sexual intercourse with her during a possible time of conception
of the child or is a man whao I8 presumed under State law 0 be the father, If the mother is a
minor, the swomn statement or affirmation may be that of the guardian or next friend of the

mothear,

In addition, the sotice must conform o the Maine Administrative Procedure Act and must
inclade:

» a statement that service of the nodoe on the alieged father constitutes the
commencement of a paternity proceeding for the determination of patemnity and any
related issues;

. a statiement ldenzzfyzng any of the following as the reasons for filing the record of tht".' o
proceeding in court:

- the alleged father fails to deny paternity

- the alleged father refuses to submit 10 blood or tissue typing tests

IR Y A Y M,
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. the alleged father fails 1o execute and deliver o the dcpmmam an
acknowledgment of paternity. \

" a statement that, if the department files a record of the proceeding, the department
may seek an order of support, reimbursement, and attomey fees and such other relief;

" the child’s name and place and date of birth; N
" the name of the child’s mother and the name of the person or agency i&vmg custody
of the child, if othar than the mother; -,

i1
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the probable date on or period during which the ¢hild was conceived;

an allegation that the alleged father engaged in sexual intercourse with the child's
mother during a possible time of conception of the child or is 3 man who is presumed
to be the child's father under State law, and that the alleged father is or may be the
natural father of the child;

if applicable, an allegation that the child may have been conceived as a result of
sexual intercourse in the State and that the alleged father is subject to long-arm
personal junisdiction;

a statement that the alleged father may deny the gllegation of paternity by filing a
written denial of paternity with the department within 20 days after service of the
notice; that if the alleged father fails 1o file a written denial the proceeding will be
fited in a court as a patemity proceeding; and that the question of paternity and any
related issues may be resolved against him by the court;

a statement that if the alleged father files a written denial of paternity; the depariment
will provide an expert examiner of blood or tissue types to conduct blood or tissue
wpm% tests on the mother, child, and alleged father and the tests will be conducted as
fotlows:

- the alleged father is required 1o submit to tests, which may include, but are not
limited to, tests or red cell antigens, red cell isoenzymes, human leakocyte
antigens and serum proteins;

-
&

- the department will pay the initial cost of the tests;

- an indigent alleged father is not liable for reimbursement of the cost of the
tests;

FEg Ayt 3 TN
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- if the alleged father refuses to submit to test, the proceeding will be filed in z&
court as a paternity proceeding;

- if the alleped father is not excluded by the test results and he does not, within
13 days of the ordinary mailing to him of a report and copy of the blood
typing results, execute and deliver 1o the department an acknowledgment of
patemity of the child in accordance with the laws of the State in which the
child was born, the proceeding will be filed ina court 35 2 ;}atzmz{y
proceeding; and a

. 3

. if the alleged father is excluded by the test results as the naturalfather of the
child, the proceeding will be filed in a court as a paternity pmc:ﬁedmg for
digposition
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. a statement that if, prior © the filing in a court, the alleged father executes and
delivers to the department an acknowledgment of paternity, the proceeding must
terminate and the department may proceed against him in court; and

u a statement that the alleged father may, within 25 days after notice has been mailed to
him that the record has been filed in 2 court, assert any defense, in law or fact, if the
record is filed because the alleged father:

- refuses 10 submit 1o blood or tissue typing tests; or
- fails to execute and deliver to the department an acknowiedgment of paternity,

Service of a notice must be made by service in hand and may be made by an authorized
representative of the commissioner or by a person authorized by the Maine Rules of Civil

Procedure.

Companents of the Court Order

The depaniment may request that the court:

= establish the alleged father as the natural father of the child; w

= arder the alleged father to pay such sums per week in child support as
required under the child suppors guidelines;

= order the alleged father to make support payments directly to the
depariment whenever the mother is receiving aid to families with
dependent children from the department for the child or is a support
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enforcement client of the deparument and at all other times directly to
the mother:

order the alleged father 10 pay ail reasonable medical, dental, hospital
and optical expenses for the child, to provide medical and health
insurance coverage for the child and 1o provide evidence of that
coverage 1© the depantment, An alleged father’s liability for past
expenses incurred i limited to the six years preceding service of the
notice.

order the alleged father to pay reasonable attorney’s fees and costs for
prosecution of the action, including, but not limited to, prejudgmcm
interest: i

“w

L4

order’income withholding as avallable under or required by law; ‘and
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= grant such other relief as the court determines just and proper.

When it appears to the department that there may be more than one alleged father, the
department may maintain proceedings against each alleged father, simultaneously or

- successively. Failure o serve a netice on an alleged father does not bar the department from

maintaining 3 proceeding against any other alleged father,

If the alleged father fails o file a written denial of paternity with the depantment within 20
days after service of notice upon him, the departrsent’s attorney may file the record of the
proceeding in 2 count a5 a patemity proceeding,  The department must schedule blood or
tissue typing tests for the mother, the child and the alleged father. The tests must be
performed by an expert examiner in a laboratory that is aceredited for parentage testing by
the American Association of Blood Banks.

The department must notify the alleged father in wridng by ordinary mail of the date, time
and place of his blood or tissue typing tests, The tests must be conducted no earlier than 15
days following the mailing of the department’s notice, except with the consent of the alleged
father. The test must be conducted in an office of the department, when practicable. The,,
department must take int account the alleged fathers place of residence or employment i m
selecting the location of the west,

If the alleged father does not submit to the tests, the department must notify him in writing
by ordinary mail that if he does not, within 15 days, request the depariment 1o reschedule the
tests, his failure 1o appear constitutes a refusal to submit to the tests, If the alleged father

timely requests rescheduling, the'department must reschedule the tests. The rescheduled tests’! v

must be conducted no earlier than 13 days foliowing the mailing of the notice of
rescheduling. The notice must also advise the alleged father that, if he fails to submit to the
rescheduled tests, the failure constituies a refusal to submit to the tests.

y jﬁfﬁ

If the alleged father refuses to submit to blood or tissue typing tests, the department may file?
the record of the proceeding in a court as a paternity proceeding. Upon receipt of the results
of the tests, the department must send copies of the rasult by ordinary ail to the alleged

father and to the child's mother or to the mother’s guardian or next friend if the mother is a
minor. If the alleged father is exciuded by the test resuits as the natural father of child, the
depanment may file the record of the proceeding in a court as a paternity proceeding.

If the alleged father is not excluded by the test results and he does not, within 15 days of the
mailing to him of a copy of the blood or tissue typing resuits and report, execute and deliver
to the department by ordinary mail an acknowledgment of patemity of the chlla"in
accordance with the laws of the state in which the child was born, the dcpanm'ém may file
the record of the proceeding, inclusive of the blood or tissue typing test results,’in a court as
a paternity proceeding. The alleged father’s participation in the tests may not prejudice any
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application by the alleged father for an order appointing an additional examiner of blood or
tissue types.

If a record of the proceeding is filed in court, the alleged father is not required to file an
additional denial of paternity. He may assert any defense, in law or fact. Any defense must
be asserted within 25 days after the mailing by ordinary mail of a notice to the alleged father

* that the record has been filed in court. The alleged father must be given notice of these

requirements,

If, prior to the filing in a court, the alleged father executes and delivers to the department an
acknowledgment of paternity of the child in accordance with the laws of the State in which
the child was born, the proceeding must be terminated and the department may proceed
against the father for a support obligation.

The QOregon Approach

(regon has been operating for several years under 2 law which provides for an
administrative system for patemity establishment, When both parents are present and agree
to paternity, the steps are simple. Both can sign a joint Declaration of Paternity. The
document is then filed with the Depariment of Vital Statstics and a modest fee is paid {either
Wy the parents or the IV-D) agency). Vital Statistics prepares the birth cenificse. For
situations that are not as straightforward as this, Oregon has a very effective paternity
astablishment program which has been carefully refined over the last several years so that it
now is operated mostly by regular staff rather than attorneys. It has been effectively reduced
to an organized sot of very simple procedures, clearly outlined in flow charts and utilizing
standard forms. According to the staff, the system operates efficiently and still provides
multiple opportunities for consent,

The welfare department handles in-take, The caseworker gives the mother an affidavit of
paternity to compiete. When it is signed and swors (0, 1t is sent to the [V-D office. The
child support office then issues a Notice of Financial Responsibility which is persenally
served. If the alleged father wishes to acknowiedge paternity, ke can simply return an
acknowledgment of paternity form to the IV-D office. If the Notice is served and ignored,
paternity is established by defauls. ' 1f the alleged father responds and denies, genetic tests
{including DNA} follow. A recent law allows the establishment of paternity when genetic
test results show a cumulative paternity index of 99 or greater. When this standard is met
and the mother makes a statement of paternity, an order is issued, uniess a party objects
within 30 days. If an objection is raised, the case goes to cournt. This process appears 10
avold contested court actions. Oregon reporis that they are gsablishing approximately 440
paternities per month, of which oaly one is court-ordered.™
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Recent lowa Enactment of Administrative Paternity Process

On May 4, 1993, lowa's legisiature enacted Senate Bill 350 adding new Section 252F to the
Tows Code w© provide for administrative determination of paternity, The new law, effective
Iuly 1, 1993, governs cases in which paternity is at issue, meaning any of the following

_ conditions: a child was not born or conceived within marriage; a child was bom or conceived
* within marriage but 2 court has declared that the child is not the issue of the marriage; or

paternity has been established by the filing of an affidavit of paternity and the father is
contesting paternity within the statute of limitations period.

In any case in which the child support recovery (hereinafter referred to as CSRU) is at issue,
proceedings may be initlated by the CSRU for the sole purpose of establishing paternity and
any acerued or accruing child support or medical support obligations. Such proceedings are
in addition 10 other means of establishing paternity or support. Issues in addition 10
establishment of paternity or support obligations shall not be addressed in such proceedings.

The CSRU may prepare 2 notce of alleged paternity and support debt to be served on the
alleged father if the mother of the ¢hild provides a statément to the CSRU verifying that the
alleged father is or may be the hiclogical father of the child or children involved, The notice
must be accormmpanied by a copy of the mother’s siatement and served on the alleged father.
Service upon the mother shall not constitute valid service upon the alleged father, '

The notice must inciude:

- The name of the recipient of services and the name and bitth
date of the child or children involved;

P ]
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» A statement that the alleged father has been named as the
biological father of the child or children named;
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» A statement that the amount of the alleged father’s monthiv support
obligation and the amount of the support debt
acerued and aceruing will be established in accordance with
State guidelines;

hal: TR
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L A statement that the alleged father has a duty to provide accrued
and accruing medical support to the child or children;

» An explianation of the procedures for determining the child
support obligation and a request for financial or income P
information as necessary for application of the child support %
guidelines; L)

" The right of the alleged father to request a conference with the *

16




CSRU 1o discuss paternity establishment and the amount of
support that the alleged father is required 0 pay, within ten days
of the date of service or within ten days of the date of mailing
of the paternity test results to the alleged father if the father
denies paternity;

A statement that if 2 conference is requested the alleged father
shall have ten days from the date set for the conference or
twenty days from the date of service of the original notice, or
ten days from the date of the mailing of paterity test resuits 1o
the alleged father if the alleged father no longer denies
paternity, whichever is later, 10 send a written request for a
hearing on the issue of support to the CSRU;

A statement that afier the conference is held, the administrator
may issie & new notice and finding of financial responsibility
for child support or medical support, or both, 10 be sent t© the
alleged father by regular mail addressed to the alleged father's
jast known addiess;

A statement that if the administration issues a new notice and
finding of financial responsibility for child suppon or medical
support, or both, the alleged father has ten days from the date of
issuance of the new notice or twenty days from the date of
service of the original notice, or ten days from the date of the
mailing of paternity fest resuits to the alleged father if the
alleged father no longer denies paternicy, whichever is later, (o
send a written request for 2 heaning on the issue of support to
the CSRU;

A staternent that if a conference is not requesied, and the alleged
father objects to the Ninding of financial responsibility or the
amount of child support or medical support, or both, the alleged
father must, within twenty days of the date of service or within
ten days from the date of the mailing of paternity test results to
the alleged father if the alieged father no ionger denies
paternity, whichever is later, to send a written request for a
hearing on the issue of support to the CSRU,

A statement that if a timely written request for a hearing on the .
issue of support is received by the CSRU, the alleged father hagl:

the right to a hearing {0 be held in district court and that if no ,”:

timely written request is received and paternity is not denied,
the administrator may enter an order in accordance with the
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notice and finding of financial responsibility for child support or
medical support, or both,

L A statement of the rights and responsibilities associated with the
establishment of paternity:

» A statement of the alleged father's right to deny paternity, the
procedures for denying paternity, and the conseguences of the
denial,

The time limitations established for the notice provisions are binding unless otherwisa
specified or waived by the aliged father. If notice is served on the alleged father, the
CSRU shall file a true copy of the notice and the original return of service with the clerk of
the district court in the county in which the child or children reside, or, if the action is the
result of a request from a foreign jurisdiction of another state to establish paternity of a
alleged father jocated in Iowa, in the county in which the alleged father resides. All
subsequent documents filed or court hearings held related 1o the acton shall be in the district
court in the county in which the notice was filed. The clerk shall file and docket the action.

If the afleged father requests a hearing on the issue of support, and if a timely written
response setting forth objections and requesting 2 hearing is received by the CSRU, a hegring
shall be held in district court on the issue of support. If a timely written response and
request for hearing is not received by the CSRU and the alleged father does not deny
paternity, the administrator may enter an order on the issue of support.

If the alleged father denies paternity, the aileged father must submit, within twesty days of
service of the notice under subsection 1, a written denial of paternity to the CSRU. Upon

receipt of a written denial of patemnity, the administrator must enter an ex parte ;
administrative order requiring the mother, child or children, and the alleged father to Submzz’" -

to paternity testing. The order must be filed with the clerk of the district court in the cazmrs{.

where the aotice was filed. *

If the alleged father bas signed an affidavit of paternity within the three-year period prior to’
the receipt of notice, and he contests paternity, he must pay all costs of the paternity testing.
If a paternity test is required, the administrator must direct that inherited characteristics,
including but not limited to blood types, be analyzed and interpreted, and shall appoint an
expert qualified as an examiner of genetic markers to analyze and interpret the results and
report the results to the admimistrator.

The alleged father shall be provided one opportunity to reschedule the paternity. testing
appointment if the testing is rescheduled prior o the date of the originaily schiduled
appmmmem An criginal copy of the test resuits must be sent 1o the clerk of iﬁc district
court in the county where the notice was filed, and a copy sent to the aémimszmznr and 10
the alleged father.
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Verified documentation of the chain of custody of the blood specimens is competent evidence
to establish the chain of custody. If the expert concludes that the test results show that the
alleged father is not excluded and that the probability of the alleged father’s paternity is
ninety-five percent or higher, there shall be a rebuttable presumption that the aileged father is
the biological father, and the evidence shall be sufficient as a basis for administrative

- establishment of paternity, A verified expert’s report on test results which indicate a

statistical probability of paternity is sufficient authenticity of the expert’s conclusion,

If the paternity test results indicate a prebability of paternity of ninety-five percent or greater
and the alleged father wishes to challenge the presumption of paternity, the alleged father
must file a2 written notice of the challenge with the district court and an application fora
hearing by the district court within tweaty days of the filing of the expert’s report with the
clerk of the district court or within ten days after the scheduled date of the conference,
whichever occurs later.

The party challenging the presumption of paternity has the burden of proving that the alleged
father is not the father of the child. The presumption of paternity may be rebutted only by
clear and convincing evidence. If the expert concludes that the test results indicate that the
alleged father is not excluded and that the probability of the alleged father's patemity is less
than ninety-~five percent, test results must be weighed along with other evidence of paternity.
To challenge the test results, 2 party must file a written notice of the challenge with the clerk
of the district court within twenty days of the filing of the expert's report and must send a
copy of the written notice to any other party. The administrator may then order a second
test or certify the case (o the district court for resolution,

If the paternity test results exclude the alleged father as a potential biological father of the
child, and additional tests are not requested by either party, the CSRU must withdraw its
action against the alleged father and must file 2 notice of the withdrawal with the clerk of o
district court,
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If the results of the test or the expert’s analysis are disputed, the administrator, upon the
request of a party or upon the CSRU's own initiative, must order that an additional test be -~
periormed by the same laboratory or an-independent laboratory, at the t:x;aczzsc of the panty
requesting additional testing.

Entry of Default Orders

If the alleged father fails to respond fo the initial notice within twenty days after the date of
service of the notice, or fails to appear at the conference on the scheduled date of the
conference, the administrator may enter an order zgzmst the alleged father, deglanng the
alleged father to be the biclogical father and assessing the support obligation aad accreed and
accruing child suppoft pursuant to State guidelines and medical support against. {he father.

If the alleged father fails to appear for a paternity test and fails to request a rescheduling or
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faiis to appear for both the initial and the rescheduled patemity tests, the administrator may
enter an order against the alleged father declaring the alleged father 10 be the biological .
father of the child and assessing the suppont obligation and acerued and aceruing child

support pursuant to the guidelines and medical support against the father,

Orders Upon Appearance at Conference

If the alleged father appears at a conference, the administrator may enter an order against the
alleged father ten days after the second notice has been sent declaring the alleged father to be
the biological father of the child and assessing the support oblgation and accrued and
accruing child support pursuant to the guidelines and medical support against the father,

If paternity testing was performed and the aileged father was not excluded, and the alleged
father fails to timely challenge paternity testing, the administrator may enter an order against
the alleged father declaring the alleged father to be the biological father of the child and
assessing the support obligation and accrued and aceruing child support pursuant to
guidelines and medical support against the father,

The administrator must esiablish a suppont obizgazzoa based upon the best information

available to the CSRU.

The order nmust contain all of the following provisions:: N
L A dectaration of paternity;
- The amount of monthly support to be paid, with direction as ©

the manner of payment,

w
P

» The amount of accrued support; P
Y
" The name of the custodial parent or caretaker; i

The name and birth date of the child or children to whom the
order applies;

. A statement that propeny of the alieged father is subject o
income withholding, liens, garishment, tax offset, and other
collection actions.

» The medical support required.
If the alleged father does not deny paternity but dees wish to challenge the zss&aﬁ of child or

medical support, the.administrator may enter an order establishing paternity am‘f reserving the
issues of child or medical support for determination by the district ¢ourt. g
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Certification to District Court

Actions initiated under the administrative paternity process are not subject to contested case
procesdings or further review,  An action may be centified to the district court if a panty
challenges the administrator’s finding of paternity, or the amount of support, or both. Review

- by the district court must be an original hearing before the court.

In any action under the administrative process, the action shall not be cenified 1o the district
court in a contested paterity action ynless all of the follewing have occurred:

= Paternity testing has been completed;

L The results of the paternity test have been sent to the alleged
father;
" A written objection 10 the entry of an order has been received

from the alleged father;

A maer shall be cenified to the district court in the county in which the notice was filed.
The court shail set the matter for hearing and notify the paniies of the time of and place for
hearin

If the iour: determines that the alleged father is the biclogical father, the court shall establish
the amount of the monthly support payment and the accrued and accruing child suppont
pursuant to the guidelines and shall establish medical support. [If a party fails to appear at
the heanng, upon a showing that proper notice has been provided (o the party, the court may
find the party in default and enter an appropnate order.

Fiting with the District Court

Following issuance of an order by the administrator, the order must be presented (¢ an
appropriate district court judge for review and approval. Unless a defect appears on the
of the order. the district court shall approve the order. Upon approval by the district court”
judge, the order shall be filed in the district court in the county in which the notice was filed.
Upon tiling, the order has the same foree and effect as a district count order,

.,
ﬁ !"?.f\f'"i" ‘,VQ};,\ <y +*

Report to Yital Statistics

Upon the filing of an order with the district court, the clerk of the district court shall report

the information from the order to the burgau of vital statistics. Upon receipt of a signed

statement from the alleged father waiving the time limitations, the a{imzmstmtpr may enter an order
eszatzhshlng paternity and support and the court may approve the order, ac{wz%h’smndmg the
expiration of the period of the time limitations. »
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An alleged father may waive the time limitations. If he does so and an order establishing paternity
and support is entered, the signed statement of the alleged father waiving the time limitations shall

he filed with the order for support.

Balancing Need for Finality Against Accuracy in Determination

" The obiective of the patemity establishment process is not to obtain any father, but to find

the biological father. This quest has fo be balanced against presumptions that exist under the
law--inciuding the presumption of legitmacy and whether the best Interests of a child are
served by, or conversely, compromised by, rebuttal of that presumption. The wrong father
may be more of a disservice to the child than no father at all. Should an acknowledged
father be permitted to later challenge or renege on the admission and demand genetic testing?
Within what timeframe and under what circumstances should reopering the patarpity issue be
allowed? Conditions and limitations for challenging a voluntary acknowledgment as well as
notification 1o individuals who acknowledge regarding the consequences of their written
admission would be 2 useful component of any paternity acknowledgment process, If an
acknowledgment is allowed to be easily overturned, its value and efficacy is diminished.

The need for finality and cerwinty is crucial in the lives of the parties, so to permit
reopening except under a narrowly defined scope, could produce unnecessary tensions over
the uwltimate issue. I

As suggested by David T, Ellwood and Paul K. Legler, there are two possible ways to treat
voluntary acknowledgments which would balance these competing interests of finality and
finding the right father.? One sensible compromise is to allow challenges requesting a
genetic test to be subject to a one or two-year statute of limitations after signing an
acknowledgment {with the provision that a request does not stay paymcm and that no suppont

is reimbursable if the father is then excluded). Another possibility is to allow challenges  *¢
only upon a court showing that it is in the best interest of the child considering such things 33,:

the fength and nature of the father/child relationship and impact on the child,

Towa Code §600B.41(7) provides a useful example. It specifies that the establishment of
paternity by court order, including a court order based on an administrative establishment of
paternity, or by affidavit may be overcome if all of the following conditions are met:

" Prior blood or genetic tests have not been performed 1o establish
paternity of the child.

" The court finds that it 15 in the best interest of the child to
overcome the establishment of
paternity. In determining the best interest of the child, the cnuﬂ
shail consider the possibility of establishing actual patemity nf e
the child. -
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" The court finds that the conclusion of the expert as disclosed by
the evidence based upon the blood or genetic tests demonstrates
that the established father is not the biclogical father of the
child.

" The action to overcome paternity is filed no later than three
years after establishment of paternity,

L Notice of the action to overcome paternity is served on any
parent of the child not initiating the action and any assignee of
the support judgment.

" A guardian ad litem ig appeinted for the child,
Anticipating Judicial Reaction

Redesigning a system so steeped in tradition can be a challenging, but not insurmountable,
exercise. Legislative revision is certainly an intensive process and adapting to change is not
instantaneous. However, engaging the players early--to explore and explain what is in it for
them--i§ an essential elements

One aspect that cannot be ignored is the sacrosanct separation of powers doctrine. The
perception of intrusion on turf and trampling on discretion is a genuine, and highly sengitive,
issue for the judiciary. Rather than allocating blame for "failure” of the traditional routes,
deliberations should focus on detsrmining ways to perform the required functions more
efficiently. Prudent management suggests adopting a positive framework for mutual
decision-making: emphasizing the need for harmonious linkages, the sharing of duties, a
division of labor.

Even if a need to tread slowly emerges, development of 2 dual system that combines the best-
features of the "full administrative approach™ and a “total judicial function” may be an
improvement gver the current system. For example, there is tremendous potential in the
legislation currently before the Congress to improve paternity establishment to alleviate the
burden created under existent procedures under which every single paternity case has 10 be
filed and processed through the courn, regardless of more practical alternatives (e.g.,
recognition of an acknowledgment; use of stipulations and consent decrees).

T G

Obviously the fully contested cases, where a trial by jury is demanded, must be reserved for
judicial resolution. While the nght to trial by jury is available in many States,sthe fraquency
with which these are demanded is generally low, and the actual occurrence ev&x lower. A
primarily administrative system must avail the parties an open avenue for chait&nge in the
courts,



A Reason to Reinvent the Paternity Establishment Environment

The proposition of gaing to court where a robed figure on an elevated beach with a gavel
makes rulings about matiers emanating from private, personal relationships can be

* intimidating. Even the most seasoned veteran of court proceedings can be overwheimed by

the prospect of a judge--and possibly a jury--deliberating the consequences of an intimare
relationship. There is something inherently contradictory about having a "win/lose®
environment for deciding an issue for which the intended outcome is extensive cooperation.
Such adversarial processes may also generate resistance and create misunderstanding and

confusion among the parties involved,

Why is an adversarial method used when a primary objective is encouraging a degree of

© "participative parenting,” which, at a minimum, is an expectation of financial responsibility,

There is an urgent need to formulate and test new approaches, (0 examine ways (0 remove
the impediments that prevent or forestall achieving the uitimate result.

[s the current process so disconcerting that people aveid U7 Alleped fathers dodging service
of process or failing to appear for a blood draw as directed by the court are not uncommon
problems with which child support practitioners contend. To what exient is nonparticipation
driven by fear of the process iself?

It may be valuable 1o posit ways to engage the parties in case resolution without the necessity
of a commencing a legal action. This, without question, creates an uvaproductive adversarial
relationship. It positions the parties—-many of whom may have had no previous contact with
the judicial system--against each other on opposite sides of a contest. )

Considerations in Taking Another Look

Efforts to make the opportunity to acknowledge paternity more readily available, as well as
access to objective, persuasive. genetic information demands a different perspective on how
paternity is legally determined. It may call for a break from routine practices. Like
enforcement cases, paternity cases vary in complexity across a continuum, Often, the
posture of a case shifts from contested to uncontested based upon receipt of highly
inclusionary results of genetic testing.  Within the context of delivering services, it is
imporiant 10 evaluate alternative ways of responding to divergent case characteristics and to
the fact that resolution of a “contested case® can occur at points other than 2 full-blown ial.

For instance, in 2 paternity intake interview or questionnaire, the foremost "next question”
after asking a mother who is the father of her child is whether the man named swill
voluntarily admit parentage. If her response is affirmative, methods for t}i}fainiiig the
acknowledgment shouid be utilized rather than launching a lawsuit. Similarly, A{ an alleged
father expresses uncertainty and desires genetic testing for purposes of an independent
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validation of the mother’s claim, it should not necessitate filing a court case to arrange the
testing. Because in many respects an administrative approach is better equipped to handle
these aspects does not denigrate the court’s importance.

Permitting the judicial system to devote ever-limited resources to just complex paternity
cases, such as those involving multiple possible fathers, inconclusive genetic results, and jury

- trial demands, is deserving of study.

The organizational approach taken in recognition of the wide-ranging possible reactions that
alleged fathers may have to a claim of paternity is an important element. The Urban
Institute used information from a national survey of county child support agencies conducted
in 1990 to describe how paternity establishment is organized and expedited. #® The
summary of their research also explores whether particular organizational approaches and
practices are associated with higher rates of patemity establishment. The Urban Institute
analysis suggests that counties with a "transfer approach” (cases with cooperative fathers
handled by the human services agency and contested cases referred to the legal agency) and

which permit multiple opportunities for the father to consent had the highest rate of program

performance. The Urban Institute research hypothesized that these higher rates may be due
to the ability to tailor the system response to the father’s level of cooperation to take full
advantage of the fact that there is a spectrum of possible response to the allegation. The
researchers also posit their suspicion that systems with a transfer option may be more
efficient in screening cases to identify the probable response of the alleged father. They
suggest the need for further research t0 understand why this approach appears particularly
effective.

As States contemplate changes to keep pace with program demands and expectations, they

will either need to redefine how cases are handled in a dual agency/court effort or establish

alternative administrative approaches to paternity establishment. In so doing, consideration i 1§
worth giving to the need to incorporate the following suggested refinements, wherever
appropriate:

u Less offensive captioning ("In the Matter of the Paternity of
Baby Doe" is more palatable than "Jane Doe -vs- Joe Doak").

u Methods of notifying the alleged father--regular mail rather than
use of law enforcement process server.®

n Use of voluntary appearances in lieu of summons,

» Administrative subpoena power. N
3
-"";'.".

L Authority for administrative agency to compel genetic testing 1:'"

prior to filing any type of lawsuit or without need for a court to = -
order such tests as a condition of their acceptab:l1tyr‘admxssxb1hty
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in later proceedings, formal or informal.®

L More extensive routine use of stipulations and consent
agreements--at any juncture in the process--which can be
approved by the court, if necessary, without formal hearing.

u Use of voluntary waivers of rights after full disclosure of
consequences.
n Use of summary judgments based on "no genuine issue of law

and fact" when presumptive inclusionary results are achieved.

= Immediate establishment of temporary support orders following
receipt of inclusionary testing results and prior to final

determination.?®

. Use of retroactive support demands to counter dilatory tactics by
alleged fathers/defense counsel which prolong resolution.”

Conclusion

A movement toward more extensive use of administrative processes for paternity
establishment would be a change for most States accustomed to litigating paternity cases in
court. Fervent advocates of traditional mechanisms will have to be convinced that a different
strategy is better. The challenge will be to take an objective look at whether, and how, the
desired outcome--maximizing the number of children for whom paternity is established--can

be reached easier and faster, without sacrificing accuracy and due process rights. Further -

inquiry into the experiences--and benefits derived--in those States which have adopted
innovative approaches to streamlining the paternity establishment process, such as those
illustrated in this paper, would be a worthwhile undertaking.
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ackoawledgmens of paternity, the w&nzizxiai;mw ll.]segm:_,{m e pbicct 1o the determinntion by

offcer thall esplain to the mather and the father
that they have the tight o agree to be bownl by
the resully of genotic testing, that, if they agree ke
be boursd by gosetin testing and the results show a
nincty-fve per cent or greater probshifity that the
aleged father iy the natursl Bather of the child, the
administrative officer will issue an ndministestive
prdder chat the alteged falbher is the father of the
child, thnt, if the resulty of the genntic testing show
a less thnn sinety-five per vend probability thut the
alleged father &5 fhe anturs! fathar of the chili bt
do not exelude the alleged father my the nalurad
Father of the chibl, the sdmisistetive officer will
issun an administrative geder stating thiat 4 & fncon-
chusive whether the alleged Inther & e satursl
fathar of the child, aad thad if the results dwvw that
the allegtd lather is excluded ns the nagurad Eather
af the chilil, the admindstrative officer will e an
administrstive order that the alleged fathor i oo
the father of the child.

{b} 1 boih the motler and the alleged Ebher sign
avolaaiary agrecment to genatic testing stuting that
they agrer lo be bound by the resolls of gewctic
teting performied By sn examriner autfenised by the
degrutiment of honan services and that they waive
any right to & jury triad, the sdmuustmtive officer
shall seheduls o date and time for the miother, the
child"and the alleged faiber 1o subimit to gonetie
testing i nooordinee with the miles odopted by the
department of huran services pursuant to seetion
2301 .35 of the Revived Code. [ the nstursl mother
srsh the alteged fther Both sign n voluntary agroe.
ment 1o gonetic testing, ull of the follawing apply:

{) I the msults of the gesetie testing show w
ninety.Bye per sest or greaster probability (bt the
aflegeed fathor is the natvemd father of the child, the
adevinistrative officor of the sgency shall fisue an
ackministrative onler that the alleged Fabier & the
father of the child who is the sbject of the pro-
oeling.

Gii} UF the results of geootic testing show loss thap
a ninety-five per cent prodibility that the nlepged
father is the natumi Buber of the chilf but do pot
exchude the alleged Rather from being the patural
fsther of the child, the administrative officer shalt
ssue an adavinistrative order stating the 3t i incon-
vhuive whether the alleged father 5 the naturul
faihar of the child.

(e} H ‘d@?{ﬁ;}tx of the gesctic testing exchule
the allagitd faher from being the natural Buber of
the chifd, the administrative officer shall isvee oo
odministrative otder that the allaged father & not
the father of the duld who i the twhjmt of the
T provecding.

fiv} When an wbasinistestive oflicer fonses an ad-
miniletive coer determintng The exigeace or pon.

existencn: of 5 prreat nad child relativaalip purihy

ant ko this section, he sthdl include in the adming-
trutive swddey s votice tust Bth the mother and the

. -bringing, il thirty days afier the date the wd-

wluisstrative allicer ismed the arder, an siction w-
dor sertions 311 5.81 ta 321EL 19 of the Revised Code
fn vhe juvenils roawet in the county o whicly the
licged fatbes, the mather, the child, oy the puant-
ian or custodian of the child resider and that
neither brings na action within that thiny-dley pe-
vingd, the administrative onler & Ginal,

{0} ¥ s adlovinistrative officer ixsues nu adminic
trative ardor determining the wsistence of p pareat
smd child relationship hetween the alfeged father
and the child, the ndeinistentive ofiver thall sehed-
wie an adininistrative hearing te Setermine, in ac-
covdnee with wetions 3102 to 311189 and
313,958 §3113.21.5] of the Revised Cde, the
ameant of child support asy porest is roquired 0
pay anid the method of peywent of chik! suppot.
The hearing thall be held no loter than staty duys
sficr the date of the i of the anler and no
ewrficr than thirty duws niter the date the adminis-
trative officcr gives the rsother and the fsther notice
uf (he wdeninistrative hosving,

{J} The mother or the father may ohjecr ko the
arlnsnistrutive order by bringing on action for e
payinent of soppert wwder  section 251,231
12151.23. 11 of the Bevised Code in the juvenile
sourt of the county i which the ehild or i gourd.
ian or legal custoding of the child sesidas. The oe-
tions shall be broweght no Later than thiety days nfter
the date of the itannce of the administribive order
reguiring the puyment of ¢fikd sapport, If neither
the methes nor the futher beings an action for the
pavmant of support withis that thinty-day perind,
tho aduinilrative order regeiving the payaent of
suppert it Bonk snd may be oodified ondy in ae-
rordance with sections 311321 1 3183218

EN553.215.91 or section 10,27 of the Reviswd Code. -

(o} ¥ the alfeged nabural fadher or the anlurd
muther willfully fails to submit o genetie tosting
or if either proent or any other person whe i the
custexdian of \he child willfally fils ty submit the
shaki to genetic testing, the agency shall enter an
adadaistrative sedor tating that & # inconclusive oy
10 whether he wHeged nnturad Fither b5 the natural
fither of the child amed shall provide notice to the
parties that an aetion may be brought under seo-
tions 3H1L.01 f0 3111109 of the Revised Code o
estublish & puceot and child relationship.

{63 If the wmother and the sileged father bath do
nat sign oo ackaesledgmont of patsssity ar an
sgrvement in be beumd by the resalts of ponetic
teating or i eithicr the mother or the satoral fillier
dises not appenr at the sdministmtive henring und
dises bt show goed couts why he or she did aw
appey ot the admindstrative bearit, the sgency
shall deny nnd dismiss the request for an adeinis-

7 & i IR orriilion of the saistence or nonexist

N

" race ofue giaeeit and child refationship and infuorny

the sther and the slieged faber that they uny

firing an nction veder seetiom 3118 .0} 10 3135000
of the Revised Codde 316 determine the existense pi n
pavrenst aond child relationship.

(D1} Thae gaenrdian or legal sanadian of n ehild
may ohjoet i se administrative offiver s deternisnn.
tinn of the sxistence or nanexistence of o parest
ansd chidd seditionship by bringing sn netion snder
sevtions 31101 to 3111.18 of the Revised Codde in
the Juveile court of the coualy in which the child,
the wntlwr, or the afleged favrher rerides or is fooml
to determine the existeace ar nonexisteses of a4 par
ent nnd olild relationship, The action shall be
bionght ne ater than thirly duys sRar the date of
the imsuance of the ndministrative order detesmin.
ing the vaidterce or poneristonon of o parent and
ehitd relatiomship, I peither the mother nor the
alieged futhor files mn action under seotions 311501
to 3111.19 of the Bevismd Cade in the juvenile coort
within the thirty sy poriend, the administrative or-
;iw ldnl::muiuing a parest nod ohild celutionship iy

nal.

{2} the eathier or the fatbser of 6 child may uhiect
to un wdministentive officery administenlive order
far the payment of support by bringing an action
for the payawent of smpport under wotion 2151231
§2151.23.1) of the Revised Code in the juvenile
zotsre of the county i which the child or the guard-
inn of lega) custodipn of the child resides. The ne.
tian thall be braaght s Lter Than thinty days nfler
the date the adminbtealive officer fisucd the sd.
minittrative onder requiring the pnyment of child
wpport . I aeither Uhe mother nor the alleged Exther
Bles aw action for the gayment of support in the
favenile court withhs the thisty-day perigd, the ad-
ministentive ordes reguiving the payment of support
is Frol and ey be sodifie] ondy in acenrdanee
with sectivons 3113.21 to JHE0249 (31420 0] or
scetion 314627 of the Revised Code,

HISTORY: H44 v & (0 EfF 71008

Not snalopout th foerner KO § S13328 (RS § SO0 S & £ 3%,
T v B, § B G0 ) S008.2E £248 » LTREDG); Murenn of Codd
Bevision, 10-153), rapested 139 v 51 243, § 8, of K582,

Lrorn References 1o Brdsted Sectiom

Adminbitrutive order for withbolding chibd support from
personad exrnings, workers' compersation pryments, |

i et L syviern bessefits fr other o of

Income of obfigor; modiflcation or termination, BE

{}glhi ki3 ;;3 Mitd N

tioen eelading to child tappoes, RO § 311120,

Prasurnptions &5 W antursd fecher, B § 215800,

Heports ta director of human wervdors of cosrt-onfered sp-
pont order wr ademinhitrative support oeder, B §
L0351

Separate arder for beadth inavrance toverage for childeen,
RC$ SEEE.24 0.

Who mex bring metion t debermrion relationthip of lather
amwd ohald, BT § 011108
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APPENDIX A

OREGON

41€.430 Establishing paternity of ¢hild;
certification of paternity issue to cirguitl
court. {1} The administrator may establish
paternity of a child in the course of a su
nort proceeding under ORS 416,400 to 416.470
when both parents sign sworn statements
that patermity has not been legsily estab-
lis and that the male parent is the father
of the child, The sdministrator may enter an
srder which establishes paternity.

. (2} If the parent gmls to file a raflapom
enyi aterpity and requesting a hearin
wit!{x?gg e time period allowed in DRg
416,415 (&), then the administrator, without
further notice to the paremt. may eniter an
prder, in accordance with ORS 416415 (8),
which declares and establishes the parent as
the legal father of the child. .

{(3) Any order entered pursuant to sub.
section {1} or {2) of this section establishes
Jegal paternity for all purpeses. The Vital
Statistics Unit of the Health Division of the
Department of Human Resources shall pre-
pare o new birth certificate in the new name,

'Lfmy,nfthechddmm‘ birth certife
icate sball be sealed and and may be
opaned only upon order of a court of compe-
tent hurisdiction.

. {4} I paternity is alleged under ORS

« 416415 é&) &:2& a written e denying

L paterad requesting & ing is re-
=" coived within the time period allc in ORS

o7 316418 (2), or if the administrator determines

s that there is a valid issue with respect o

o paterpity of the child the administrater,

“f:;?arx to the provisions of subsections {5}

" afd (6} of this section. shall certify the mat-
ter to the circnit court for a determinatien
based upon the contents of the file and any
svidence which may be hgia?uc:% at trial. Tl;:
procesdings in court § or all purposes
deemed suits in equity, but either party shall
have the right to trial by jury on the issue

of paternity. The provisions of ORS 108145

"‘é ¥

to 109230 apply to proceedings certified to
court by the administrator pursuvant to this
section.

{8) An action to establish patermity initi-
ated under ORS 416400 to 416.470 shall not
be certified to court for trial unjess all of the
following have ocourved:

{a)} Blood tests have hee;:z conducted;

{b) The results of the biood tests have
been gerved upon the parties and notice has

given that an order establishing
aternity will be entered uniess s written
abjection is received within 30 days; and

{c) A written zsbj}man to the entry of 2an
order hag been timely received from a party.

(6) Notwithstanding the provisions of
subsection (5) of this section, the matter
shall be certified to court by the administra-
tor:

_ {a) Within 30 days of receipt by the ad-
minigtrator of a t:imeig written objection to
the entry of an order by a party under para-
graph (¢} of subsection {5) of this section;

(b) Al any time o requests certii-
ication fn writing pm%?éfé however, that
120 days have ﬁzfmsed from receipt of 2 par-
ty's written denial of paternity; or

{¢} Upon receipt of blood test results
with gg cumulative paternmity index of less

{7) Notwithstanding ORS 100258, if the
blood tests conducted under ORS 108250
108,262 result in a cumulative paternity in-
dex of 88 or greater, evidence of the tests,
tognther with the testimony of the parent.
shall be a sufficient basis upon which to es-
tabiish paternity and the acministrator may
enter an order declaring the alleged father
as the legal father of the child unless a party
Q’gim in writing to the entry of the order.

e testimony of the parent may be
sented by affidavit, o

_ {8) Prior to certification to court. the ad-
ministrator way attempt to resolve the issue
of paternity ‘11{ discovery conducted under’
the Oregon Rules of Civil Procedure, Unless™.
otherwise specifically provided by statutd:
the proceedings shall be conducted under thi
Oregon Ruley of Civil Procedure. (1979 c431 §%:
1983 2705 §44: 1985 <671 §3; 1989 566 §6; 1991 c.a54 §R1.

-
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WABHINGTON

14.20A.056. Notice and finding of financinl responsibilily pursu.
ant to an affidavit of paternity.Procedure for
contesting

(1) 1f an nileged father has signad an affidavit acknowledging paternity
whith has been filed with the awate office of wital statistics, the offies of
suppore enforcement may serve a notice and finding of parental responsibil-
ity on him. Service of the notice shall be in the same manner &3 »
samteons in a civil acton or by cerrified mail, return receipt requestad.
%mﬁu shall have atached to it a copy of the affidavit and shall state

ta} The alleged father may file an application for an sdjudicative proceed-
ing % which he will be required to appear snd show cause why the amount
atated in the finding of financisl vesponsibility as 1 support is incorrect
and shouid not be ordered;

(b} An alieged father may request that u bivod test be administered to
determing whether soch tesy wounld exciuds him from being & nataral
pavent and, if not exciuded, may subsequently reguest that the office of
support enforcement initata au sction i superior court to determine the
axistence of the parent-child reiationship; and

{¢t) If the aileged father does not reguest that a blood test be adminis-
towed or file an application for an adjndicative proceeding, the amount of
suppors stated in ths noties and finding of parental responsibility shall
become final subject only to a subseguent determination under RCW
26.28.060 that the parentchiid relationadip does not exist

{2} An sileged father who objects 16 the smaount of support requested in
the sotice msy file an application for s sdjudicative proceeding up
twency days afier the date the notice was served. An apphcadon for an
sajudicative procesding may be filed within one year of service of the
notice und finding of parentsl responsibility without the necessity for af
showing of good cause or upon s showmg of good ciuse thereaftar, An
wdivdicative proceeding under this section shall be pursocant to RCW
74 30A.085. The oaly issuen shall be the amount of the sccrued debt, the
asmount of the current and future suppors obligation, and ths reimburse
ment of the costs of blood tests if advanced by the department.

(8) If the application for sn adjudicative proceeding ia filed within twenty
days of service of the notics, coliection action shall be stayed pending 2
gfa.ltiee:wunhythedopommt. If no application is filed within twenty

Fh

{s} The spounts in the notice ahell hecome final and the debt creaied
therein shail be subjert 10 collection action; and '

{b} Any smounta so coiiected shall neither be refunded nor returned if
the pavens is later found not 1o be the father.

{4} An slleged father who denies being s responsible parent may request
Maﬁ@dﬂ:b&a&mﬁ&i&%a&mym. %nmquuttnrm;agsﬁaﬁ
be in writing and seyved on the office of support enforeamant personally or
by regivtered or certified mail. If » request for testng i made, the
deparument shall sreange for the teat and, pursuant to rules adopted by the
W&a?ﬁwmr:a{mm:zﬁng The deparcment shsll

A COPY O resuits by certified mail, return recsipt requestad,
the alleged father's lsat known sddeess,

(8} If the test exciudes the alleged father frum being & natyrsl parent.
the office of support enforeement shall fils & copy of the reagits with the
state office of vital statistics and shall dismiss any pending administeative .
collection proceedings based upon the affidavit in issue. The stawe sifien of
vital statistics shall remove the alleged father's name from the bieth *
gﬁ&‘ 'mml«

ey
v in?

{6) The aileged father may, within twanty days after the dats of receipt .-

of the test resuita, request the office of support enforcemant to initiate an .-
action under RUW 28.26.060 1o detarmine the existence of the parentchild
reintionship. If the office of suppors enlorcement initiates & superior conry
action at the request of the slleged father and the decision of the cowrs 8
that the slieged father is » natural parent, the sileged father shall be Hable
for eourt costs incurred. .

{7) If the alisgped father doen not request the office of enforee
ment {0 initinte a zuperior court action. or if the alleged fads w
apwmdmmawwnhbmm,mm&aﬁrmmmm&iﬁ»
ty shall become finai for ail intauts and purposes may be overuomed
nniv by a subseousnt suterior court order entered under ROW 3628060,

e
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.COLORADO

ARTICLE 135

Administrative Procedure
for Child Suppart Establishment and Enforcement

26-13.53-192.  Peefinitions.
-11.5-10.  Notice of Dnancial responsi-

035006, Belandt - ssusne of order of
defaul - filing of order with

bitity issued - contenis, district eorury.
26-13.5104.  Service of nozice of Gpanciat  20-13.5107. Oedeny - dusanion - effect of
respmnsibnlity. 16435108 Rmﬁ éz}zz;muzmz;:‘ )
26-F15-103.  Negotiation sonforence - Bise. -§ 3.5 108, wquest for court hearing.

! > {Repeniedt

snce e{ ardes of ﬁz;mm:ﬁ 135410, Parernily - establishment -
respoasibitey - Gling of filing of arder with cow.
ardes with districy Cournt, 338412 Modificsnonofan order,

26-13.5-102. Definitions, (4} “Costs of collection” means attorncy fees,
costs for administrative siaff time, service of process fees, coun costs, costs
of blood iests, and costs for cenified mail, Attomey fees and costs for admin-
istrative fime shall only be colizvred in stoordance with federal law and niles
and regulations,
- A5 “Court™ or “judge” means any court or judge in this state having
sensdiction 1o determine the Hability of persans for the support of another
person, “Count™ ar,""j_g& ?tiéagiudes a juventie magistrate and a district coun

TS

" +

magistraie, VL

{73 “Delegate child support enforcement unit” means the unit of a county
department of social services or its contractual agent which is responsibie
for catrying ont the provisions of anticle §3 of this vitle,

{8.5) “District coun™ means any district court in this state and includes
the juveniie court of the city and county of Denver and the juvenile division
of 1he dixtrict court ootside of the city and county of DéxiMer & rtor % o o

{3) "Duty of support™ meaas a duty of suppont imposed by law, by order,
decree, or judgment of any couss, or by administrative order, whether inter-
locutory or final or whether incidental 10 an acrion for divorce, separation,
separite maintendnce. or otherwise, “Duty of support’” inctudes the duty

, .
+

e pay a monthly support abligation, a child support debt, support of children
in foster care, and any arrearages. '

Source: (4) and (7) amended and (8.5) added. L. 90, p. 896, § 19, ¢ifective
July 1; (5) amended, L. 91, p. 365, § 39, effective April 9; {9) amended,
L9, p 216,585, cffective July |, .

26-13.5-103. Nuosice of financial respansibility issued - contents, (I} The
delegaie child support enforcement wyit shall issue a nolice of financial
responsibility to an obligor who owes a child suppart debs oF whao 35 responsi-
ble for 1he support of a child on whose behalf the custodian of that child
is receiving support enforcertient services from the delegate ehild suppont
enforeement unit pursuamt to article 13 of this tige. The notice shall advise
the oblizor:

(b} That the delegate child support enforcement anit shall issoe an order
a;; ;}efault setting forth the amount of the obligor's duy of suppon, if e
obligor: - .

{I} Fails«o appesr for the negotistion conference as scheduled in the
motice; gnd

{I1} Fails 10 rescheduls 2 negotiation conderence prior 10 the date and
{ime siated 1n the nolice; and

(6.5} That, if the notice is issued for the purpose of establishing the pater-
aitfy of and finapcial respansibility for a child, the delegate child suppon
enforcerment unit shall issue an order of defanit exrablishing pateenity and
setting forth the amount of the obligor's duty of support, i

{1} The obligor fails 10 1ake 3 blood 18t or fails 1o appear for an appoin-
ment to tuke g blood tesy without good cause; or

{11} The sesulis of the blood test indicate 2 ningiy-sevep pereent oF greaicr
probability that the alleged father is the father of the child, and the obligor
fails to appear for the negatiation canference as scheduied in the notice and
fails 1o reschedule 3 aegotiation conference prior to the dme and 1ime stated
in the notice; - . .

{c} {(Delered by amendment, L. 92, p. 213, § 17, effective August 1, 1992

{e} That, a judgment may be entered on ithe ovder of Anancial responsibil-
ity issued pursuani 1o this anicle, and that if a judgment is not entered on
the order of financial responsibility and needs 1o be enforced, the judgment
creditor shall file with the court a verified eatry of judgment specifying the
period of firme that the judgment covers and the total amount of the judament
for that period and that, potwithstanding the provisions of this paragraph
{e), o court ordes for judgment nor verified entry of judgment shall be
required in arderiYor the connty and state child suppoat enforcement-unils
io cenify pasi-due amounts of child suppon to the internal revenue service

-or state department of revenue for purposes of intercepting a (ederal or state

tax refund, )
{m) IF applicable, that foster care maintenance may be collected against
the obligor;

Source: IP(1), IP(1Mb), (1XbYD, (1XbX1I), and (¥m} amended, L. 90, p.
896, § 20, effective July 1; (1Xc) amended, L. 91, p. 257, § 22, effective July
I; (1%0.5) added and (D(C) and (¥FXe) amended, L. 92, pp. 184, 213, § § 5.
17, effective August 1. ‘
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Editor's oote: Section 10 of chapier 38, Session Laws of Colarado 199" proyides ‘that. the
act eoacting suhsection (1.5 is effective Aopust L, 1992, and applids 10 orders eaivoed on
or ulter said dale, .

26-13.5-104,  Servive of votice of foancial responsibility, (1) The delegate
child support enforcement pnit shall serve a notice of financial responsibiiity
on the obligor not less than fen days prior 10 the date stated in 1he notice
for the negotiation conference:

{13 In the manner prescriped for service of grocess in a civi action: or

(b} By an employee sppointed by the delegate child suppor enforcement
unit 10 serve such process: or

(c) By certified mail, relurn receipt requested, signed by the obligor only,
The receipt shal! be prima facie evidence of service,

{2} Service of process 1o establish patemnity and financial responsibility
may be made under this article by centified mail as specified in subsection
{1} of this section or by any of the other methods of service specified in
said subsection (11, :

{3} If process has been served pursuant to this section, ne addittonal ser-
vice of process shall be necessary # the case is referred 1o count for further
fEVIEW, )

Source: IP(1) amended, L. 90, p. 896, § 21, effective July |; entire section
amended, L. 92, p. {84, § 6, elfective Angust |,

Editor’s pote: Section 30 of chapier 38, Session Laws of Colorado 1992, provides ihaf the
st nnending this section is effective Augast 1, 1990, and apolicn so orders entered on or sfier
ssid date.

26-13.5-105. Negotintion conference - issuance of order of Buancial respon-
sibility - fillng of order with district court. {1) Every obligor who has been
served with a notice of financial responsibility pursuant to section
26-13.5-104 shall appear at the time and location stated in the notice for
a negotiation conference or shall reschedule a negotiation conference prios
to the date and time stated in the notice. The negotiation conference shall
be scheduled not more than thiny days afier the date of the issuance of
the notice of financial responsibility. A negotiation conference shall not be
rescheduled more than once and shall sot be reschedaled for a dale muore
thano ten days afier the date and time stated in {ho notice without good Cause
as defined in rules and regulations promulgated pursuant io section
26-13.5-113 If a negotiation conference is continued, the obligor shall be
notified of such contitfifhce by first class mail. I a stipulation is agreed
upon at the segotiation conference as 10 the obligor’s duty of support, the
delegate chiid support enforcement unit shall issue an administrative osder
of financial responsibility se1ting forth the following:

{2} The amoumt of the wmonthly support obligation and instructions on
the meanner in which i shall be paid;

{b} The amoumt af child support debt dud and oWingE.IP bg,&;@i& depurt-
ment and instructions on the manner in which i shall bé éa‘iﬁ% T M

{c} The amount of arrearages due and owing and instructions on the man-
ner i which i shall be paid:

(d) The pame of the custodian of the child and the name, birth dae,
and social security aumber of the chitd for whom support is bting songht,

{2} The information sequired by section 1414107 {130, OR35S

{f} Such other information set forth in cules and regulntions promulgated
pursiant fo section 26-13.53-113.

{2y A copy of she administrative order of financial responsibidily issued
purstant (0 subsection {13 of this section, along with proof of service, shali
be filed with the clerk of the district count in the county in which the notice
of financial responsibility was issued or in the district coust where an action
relating to support is pending of an order exists but is silent on the issue
of child support, The clerk shall stamp the date of receipt of Lhe copy of
the order and sholl assign the order a case numbes. The order of financial
responsibility shetl have all the force, effect, and remedies of an order of
the court, inchsding, but not limited 1o, wage assignment or contempt of
court. Execution may be issued on the order in the same manner and with
the same effect as if it were an onder of the court, In order 10 enforce a
judpment based on an order issued pursuant to this articlesthe judgmen
credivor shall e with the coun a verified entry of judgment specifying the
period of time that the judgment covers and the total amount of the judgment
for that period. Notwithstanding the provisions of this subsection (2}, no
court order for judgment sor vecified entry of judgment shall be required
in arder for the county and state child support enforcement units to certify
past-due amounts of child suppost 1o she intzrnal revenue servige or siate
dcigarémcnt of revenue for purposes of intercepting a federal or state tax
refund.

{3} M no stipulation is agreed upon at the aegotiation confercace because
the obligor contesis the issue of paternity, the delegate child suppon enforce-
ment unit shall file the notice of financial responsibitity and proof of service
with the clerk of the district court in the county in which the notice of finan.
cial responsibility was issucd or in the district court where an action relating
to child support is pending or an order exists but is silent on the issue of
child support, and shall request the ¢ourt 1o s8t a hearing for the maner.
I no stipudation is agreed apon at the argotiation conference and paternity
is not an issue, the delegate child suppont enforcement unit shatl issue tempo-
fary onders establishing ¢hild support and shall Ble the notive of finpncial
responsibility and proof of service with the clerk of the district court in the
county in which the notice of financial résponsibiltty was issued and shall
request the court 1o set g bearing {or the matier. Notwithstanding any rules
of the Colorado res of civil proceduse, 8 complaint is ot required in order
0 initiate 2 couﬁ-‘aclion pursuant 1o this subsection (3). The coun shall
inform the delfegate child support enforcement unit of the date and location
of the hearing and the court or the delegate child support enforcemient unil
shail send a notice 10 the abligor informing the obligor of the date and loca-
tion of the hearing. In order to meet federal requirements of expedited pro-
cess for child support enforcement, the court shall hold a hearing and decide
only the issne of child suppont within ainery days afier receipmt of nolice,
as defined in section 26-13.5-102 {13}, or within one year after receipt of
natice, as defined in sectipn 26-13.5-1432 (13), if the obligor is ¢ontesting
the issue of paternity. I the obligor raises issues relating 10 custedy or visita-
tiont and the court has jurisdiction to hear such manters. the cours shabl sct
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& s.aze hearing for those jssues after eatry bf‘ihg'p!{;ﬁ{_{:ﬂ: .support. H
any action, including an action for paternity, no addisional g{emg::' bcypnd
that originally required pursuant to section 26-13.5¢104 shall be requurel
if no stipuiation is reached at the negotiation conference and the court s
ested 16 sed A hearing e Le matter. o

m?:} The dc(eminaxifn of the monthly support obligation shal! be based
on the child support guidelines set forth in section 14-10-115. (,.I{.S_. The
delegate child support eoforcement unil may issu€ an adm'um_stmuve sub-
poena requesting income information, inctuding but not limited 1o wage
statements, pay stubs, and 1ax records. In the absence of reliable |nform:_mon,
which may include such information as wage stalements or other wage infor-
mation obtained from the department of labor and employment, tax recosds,
and verified statements made by the obligee, the delegate child support
enforcement unit shall set the amount included in the order of financial
responsibility pursiam to secrion 14-10-115, CRS., based on the currend
minimum wage for a forty-bour workweek.

Source: 1P(1), (2), and {3) amended. L. 90, p. 897, § 22. effective July L
entive seetion amended, L. 92, p. 213, § 18, effective Avgust 1.

16-13.5-305. Diefault - Issuance of order of defouls - Qling of order with
district court. (3} (3} {1 an ohligor fails to appear for a negotiation gonfer-
ence as scheduled in the notice of financial responsibility, and fa‘sls 1o
reschedule @ negotiation conference prior to the dawe and ime stated in the
notice of financial responsibifity, the delegate child support enforcement unit
shall itsue an order of default in accordance with the notice of financial
responsibility. 1f an obligor fails 1o appear for 8 rescheduled negotration con-
ference, the delegate child supporr enforcemsent unit shall issue an order of
dofault in accordance with the potice of financiad ::qumzbziag‘ .

(B} In an action 1o establish paternity and financial responsibility, if an
obligor fails 1o take a blood test or fails to appear for an appointment 1o
take 2 blood test without good cause or if the resalts of the blood test indicate
a ninety-seven percent or greater probability that the alleged father is the
father of the child, and the obligor fails 1o appear for the negotiation confer-
ence as scheduled in the notice of financial responsibility and fails 1o resched-
ule a negotiation conference prior 10 the date and time stated in the nolice
of financial responsibility, the delegate child support enforeement aa;g--sﬁg{!
issue an order of default cstablishing paternity and financisl responsibility
in accordance with the notice of fisancial responsibility, The state board
stiall promulgale rules defining what constitutes good cause for failure to
appear af a negdtiilnkonference, ]

{c) Such ordos of default shall be approved by the court and shall include
the [cllowing: ‘ ‘ ‘

(I} The zmount of the monthly support obligalion and instructions on
the manner in which i shall be paid; .

(i) The amount of child support debt due and owing 10 the staie depart-
ment and instructions on the manner in which il ghajl b ,g;a:%;;\ o

(I} The amount of arrcarages due and owihg bt Qw g*ur.’iwns on the
manner in which it shalf be paid:

(IV) The name of the cusiodian of the child and the name, birth date.
‘and social security immber of the child for whom support is being sought:

(V) The information required by stction 14-14-107 (13 (b), CR.S.;

(VE)} In a default order establishing paternity, a statement that the obliger
has been determined 10 be the natural parest of the child;

(VID) Such other information set (orth in rules and regulations promui-
gated pursvant 10 section 26-13.5-113,

(2) A copy of any order of defaul) issued pursuamt o subsection {1) of
this section, along with proof of service, and in the case of a default order
establishing paiernity and financial responsibility under paragraph (b) of sub-
section {1} of this section, the obiigee's verified affidavit regarding patemity
and the blood test results, if any, shall be filed with the clerk of the district
court in the county in which the notice of financial responsibility was issued
or in the distdict count where an action relating 1o child suppont is pending
or an arder exisis bot is silent on the issue of chiki support. Fhe clerk shall
stamp the date of receipt of the copy of the order of defanlt and shall assign
the arder a case aumber. The order of default shall have all the force, effect,
and remedies of an arder of the count, including, byt not limiied 0, wage
assignment or contempt of court. Exeontion may be issued on the order in
the same manner and with the same effect as {7 it were an order of the court,
In order 1o enforce a judgment hased on an order issued pursuant to this
article, the judpment ereditor shall flo with the court g verified entry of
judgment specifying the perind of time that the judgment covers and the
total amount of the judgment for that perod, Rotwithsianding the provisions
of this subsection {2}, no court order for Judgment nor verified entry of jude-
ment shall be required i order for the county sod state child suppon
enforcement units to cenify pastdue amounts of child support o the intornal
revenue service or state deparysuent of revenue for purposes of intercepting
2 federat or state 1ax refund.

Source: IP(1) and (2} amended, L. 90, p. 898, § 23, effective July 12 (1}
and (2} amended, L. 92, p. 188, §7, effective August 1; entite section
amended, L: 92, p. 215, § 19, effective August 1. %

Editor’s sote: This sextion is amended by chapers 38 and 44, Session Laws of Colovada 1992,
and sextion 10 of chapier 15 provides thax the set set oan in thas ghapicr amending subsecsions
{1y end {2}iseffeciive Angust 1, 1992, and applice 1o orders catered on or after said date.

26-13.5-107.  Orders - deration - eflect of court determiaations. {{) A copy
of any order of finaficial responsibility or of any order of default or of any
temporary order of financial responsibility issued by the delegaie child sup-
port enforcement usit shall be sent by such unis by first-class maid 10 the
obligor or his attorney of record and 1o the custodian of the child.

{2} Any order of financial responsibility, any order of defauli, and any
temporary order of financial responsibility shall continue notwithstanding
the fact that the child is no longer receiving benefits for aid 1o Gamilies with
dependent children, unless the child is emancipated or is othenwise no tonger
entitled 1o support. Any order of financial responsibility, any order of defaull.
and any temporary order of financial responsibility shall continue until modi-
lied by adminisirative order ot court erder or by emuncipation of the child.

-
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I the event that the order of financial rcspansigdi;y;* a{;{abfjé{‘ default, or
iemporary order of financial responsibility is emtered;in & case at-2 time
when there # a ¢Ouft action on the same case, the court may credit 3 portion
of 3 montbly amount paid under the administrative process order towards
future paymenis due in ihe court case only if the order in the court case
is established at 3 fower amount than the administrative process order and
only to the exient of the difference between the smount of the court order
an the amount of the administrative process order.

Source: () and {2) amended, L. 92, p, 217, § 20, effective August |,

26-13.5-108. Request for court hearing, (Repealed)
Repealed, effective August |, 1992,

Souree: {}) and 12} amended, L. 90, p. 898, § 24, effcctive July L (D)
amended, L. 9F, p. 238, § 23, effective July §; entire section repesied, L.
92, p 217, § 21, effective August |, .

26-33,5-110, Paternity - establishment - filing of erder with count, {1} The
delegate child support enforcement unit may issuc an order csiablishing
pateraity of and Binancial responsibility for a child in the course of a support
proceecting under this article when both parests sign sworn stalemenss that
the paternity of the child for whom support iz sought has not been legally
established and that the parents are the natural parents of the-child and
if neither parens is contesting the issue of paiernity or may issue an order
of default establishing paternity and financial responsibility in accordance
with section 28-13.5-106. Prior to issuing an order under this section, the
delegate child support enforcement uait shall advise both parents in writing
as_peescribed by sole and regulation promulgated pursuant {o section
26-13.5-113 of their legal rights concerning the determination of paternity.

{2} A copy of the order establishing paternity and financial responsibility
and the sworn statements of the parenis and, in the case of a default order
eeiablishing paternity and financial responsibility, the obligec's verified affic
davit regarding paternity and the blood test results, if any, shall be filed
with the clerk of the district court in the county in which the notice of finan.
cial responsibility was issued or as otherwise provided in accordance with
the provisions of section 26-13.5-108 (2). The order establishing paternity
and financial responsibility shall have aif the force, effect, and remedies of
ag oeder of the district court, and the order may be executed upon and
enforced in the same manner as set forth in section 26-13.5-105 (2).

(3} 1 the oreresiahfishing paternity is at variance with the child's birth
certificate, the defegate child support enforcement umit shall order that a
new birth cenificate be issued under section 19-4-324, CR.S.

(4} Service of process to establish paternity and financial responsibility
may be made woder this article by certified il a3 specified in section
26-13.5-104 or by any of the other methods of service specified in said
S, SO AT TSRt SR

Soutee: (2) amended, L. 90. p. 899, § 28, effective Suty b ‘ehtire section
amended, L. 92, p. 186, § 8. effective August 1,

$dtine's note Section 10 of chapier 38, Session Laws of Colomdo 1952, provides that the
sct amending this section is effeotive Angust 1, 1992, and spplies 1o orders entered o8 or afier
said date. " . .

26-13.5-112.  Modification of an order. (1} A1 any time afier the entry
of an order of financial responsibility or an order of default under this article,
in order 10 add, alter, or delete any provisions 10 such an order, he delegate

.child support enforcement uait may issue a notice of financiat responsibility

to an obligor requesting the modification of an existing admiristrative order
issucd pursuant to this article. The delegate child support enforcement uni
shall serve Lhe obligor with a notice of financial responsibility by first class
mail and shall proveed as set forth in this anicte. The obligor or the obligee
may filc a writien request for modification of an administeative order issued
under this anticle with the delegate child suppon enforcement unit by serving
the delegate child Suppont enforcement unit by certified maid. If such unit
ohbiects to the request for modification based upon the fatlure 1o demonsirate
a showing of changed cireumstances required pursuant 10 section 14-10-122
C.RS., the delegate child support enforcement unit shall advise the request.
ing party of the party's right 1o request the count to se1 the wmaiter for a
court hearing. The cours shall hold a hearing and decide onty the issue of.
modification within ninety days of such request. If the delegate child support
enforcement unit does not object to the obligor's or obligee’s request [or
modification, the unit shall serve the obligor with a notice of Aﬁnan_cml
responsibility by first clags mail and shall proceed as set forth in this anucle.
Within thirty days of receipt of the request for modification, the delegate
child support enforcemens unit shall either advise the requesting party of
the party’s right 10 request & const hearing or shall issue 3 notice of {inancial
sespansibility. Il the child for whom the order applics is ao longer in the
custody of a person receiving public assistance or receiving support enforce.
ment services from the delegate child support enforcement unil pursuant
to article 13 of this title, the delegate child suppont enforcement unit shall
c8etify the matter for hearing to the district count in which the order was
filed.

Soarce: (1) amended, L. 90, p. 899, § 26, effective July [; (§) amended.
1. 81, p. 258, § 24, effective July 1.
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EXPEMTED PROCESS FOR THE COMMENCEMENT OF FATERNITY ACTIONS
w Section
17. itions, 524, Mualtiple alleged fathers. )
:m. mmmm subjest G jurisdiction, 5395 F-:‘;m of sisged father o deny paternt
315, Limitation op recovery from father. 506, Biond or Gasua typing lests. ‘
. 820, Service, . 811, Refusal of aleged %,ui}m- wosnbmit o

821, Motice of proceeding to comenence dn we- Mood ar LEAhe tesds.

tion. 428, Procedures afier blood tests.
522, Court orders; reiiel 524, aw:;v. Maging Hules of Livil Proce
5B, Applicability. Maine Rules of Civil Privte- . Raia 12000 .

dure, Rule 5b} 5. Askaowledgment of paamity.

Historical and Siahitory Notes

Codifieation

Tawy 3991, e 258, enacted Subchapter Vi,
Expedited Process for the Commencement of
Prizenity Actions.

§ §17. Definitiona

A3 uged in thia subchapter, unless the context indicates stberwise, the fellowing terms
have the follawing mesnings.

$, Albicged father, “Alleged father” mezns:

&. A man who is alleged 1o have engaged is sexual intercourse with o ehild’s mother
during » poasible tme of conception of the child, or

B. A map who is presumed fo be & chiki's father under the Maine Rules of Evidence,
Rule 302,

t. Binod or tissup typing tests. “Hlood or tissue typing lesis” weans tesis that
demonstrats through exsmination of genetic markers the paternity of a ¢hild.

2. Commimioner. “Commissioner” mesns the Commissioner of Humap Services.

& Departvent. “Department” means the Depaniment of Human Services.

§. Puternily proceeding. “Paternity proceeding” mesns the administrative proceed-
ing provided in this subehspter for the commancement of an action to esinblish paternity
wrsder chapior 5, subchagpter 1318
995, . 258,

f Suction 213 et yog. of this title.

Library Heferences

Worde and Phrases
Words and Phrsaek (Perm B4}

§ 518, Additionaf pbvons subject to jurisdiction

1. Apgitestion, To ensure maximim protection lo cilizens of this State, the depart-
ment, shatl apply this sectivn to assert jurisdiction over nonreaident alieged fathers Lo Lhe
fuliest extent permitted by the due procesy classe of thy United States Constitution,
Amendment XFV,

T Cosse of aciion. A persen who engages in sexual intersourse with a resident of
this State in thix State submils w the jurisdiction of the déparkmeny futthe "purpose of
memmencing n patemity proceeding. v
1M, c. 256

§ 519, Lbmitation oo recovery from father

An alieged fathers Hability for past expenses incurved ia lisdted 15 the 5 yeury
preceding service of the police upder sectian 521,
1991, o 254,

§ 820, Seeviee

Service of & notics under gection 521 muat be made by service in hand and may be made
by an pushorized representative of the commissioner or by & person amthorized by the
e Bules of Civil Procedurs,

9L, ¢ 256,

§ 521, Netive of proceeding 1o commence an action”

1. Ruotice of proceeding, ‘The department may sommence 5 paternity proeesding by
serving & nodine on sn slleged father. The department may not serve such s notice unlesx
is hua o svenen pixtamnent gr sflirmation under the penalty for unsworn falsificacion from
the ehilid's mother cluiming that the alleged father cogaged in sexun! interecurse with her
during » possible tinie of vonception of the <hild or i 3 man who is presumed under sinfe
aw 16 bu the ohild'y father, H the mother ix & minor, the sworn statement or affirmiztion
may be that of the guardinn 2r nest friend of the mother.

L Contenis of notlee.  In sddition 20 conforming with the reguirements of the Muine
Admuistrative Provedure Ast, Title 5, sevtion Y052, subsection 4, the notice must include
A, A stalement thet serviee of the notive on the slleged futher conutibstes the
sammearement of & patersity proceeding for the determination of potemity and uny
reixted issues under this subohagter;
B. A statement dentifying way of the following o3 the reason for filing the record
of the proveeding in oonire.
1) The sdleged father faily to deny paternity.
12 The alleged father refuses to submit 3 blood er tissue typing tesis.
{8 The stleged father fuily to execats sod duliver to the depsrtment an seknowd
wégment of pateroity;
L. A statement that, if the depsrtment files o record of the proceeding, the
deparirient ey seek reliel wnder seotion B2%;
B, The child's noune and place snd date of birth;

E. The name of the clild’s mother uwnd the vame of the person or agency having
custady of the child, if otheyr than the mother;

F. The probable data on or period during which the child wae conceived;

G. An allegstion thms the allaged father engaged in sexval intercourse with the
thild's mother during s posaible time of conception of the child or iy 2 men wh i
presurned ta be the child’s {ather under state faw, and thet the alleged father is or
may be the nabural fsther of the child;

H. I applicable, an allegation thai the child may have been conteived na a resull of
sexual intercourse in this State and that the alleged father is subject to persunal
Jurisdiction under section H18;

L A statervent that the alleged father may deny the allegation of patemity by Ffiliny
a written denial of paternity with the department within 20 daya after service of the
notice; that if the alleged father fails to file n written denial the proceeding will be
filed in & court an a paternity proceeding; and that the gquestion of paternity and any
reluted issuen ander this subehapter. may be resolved against bim by the court

J. A statsment that if the alleged father files a written denial of paternity:

(1) The department will provide ss expert examiner of blood or tissve types o
conduet blood or tissue typing temta on the mother, child and alleged father snd
the tests will be sonducted as fotlows:
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(83 The alloped (ather is required 1o submit (o tests, whigh Inay ielode, but
are ot Limited o, reste of red cell antigenn, red cell woenzymes, homan
tevkotyte untigens and serum proteins;
th} The dupariment will pay the initial cost nf the tests; aml
tei An indigent alleped father is not liable for reimburaement of the cost of
the tests;
(23 {f the alleged falhor refuses to submit to tests wnder subpuragraph 1) the
img will be filed in 5 court 98 a paternity proceeding
{3 H the sHeged father is oot excluded by the test resuls and e does nol
wilhin 15 days of the ordinary mading to him of a report and copy of the blood or
tissue typing results, execuis and deliver (o the departmant sn acknowledgment
of paternity of the child in accordance with the laws of the state in which the
child was born, the proceeding will be filed in a court 5a 4 paternity proceeding:
and
1€y I the sifoged father is excluded by the test results a3 the natural father of
the cisdid, the proceeding will be fifed in a cour! 33 & paternity proceeding for
Aiaposition under section 289, submection |, paragragh &;
M. A statement ihat if, prior to the filing in 2 eourt, the alleged father executes sod
defivers to the department 34 acknowlidgmoest of patesaity, the procesding must
terminate and the depariment 1aay proceed agwinst him under subchapter Vi and
L A staiement that the slleged father may, within 25 duyz afiec notice has bees
mailed 1o him that the rotord has been Fied in 4 court, asaert nny defense, in law or
fuct, if the vecord is fied betause the aileged falber .
{t} Refuses to submit to blood or tissue typing tests; or
(D) Fails 0 execnie und deliver to the department 2n & saowledgment of
paternity,
1431, ¢ 256,
% Baction 491 e agq. of thiy title,

§ 522, Court ordera; relief
The department may request that the court:

3.@5&1@&21!; ns nabural feiber. Esiablish the alleged father as the naturst father of
the child:

%, Weekly support.  Order the alleged father 1o psy 2uch sums per week in child
suppoert as reguired ander the ohild support guideliney; .

3. Yo whow payments made. Urder the alleged father (o make support payments
directly to the department whenever the melher iz receiving sid to families with
éepm:fent shildren from the departinent. for the child or is & support enforcement elient of
the department xnd at ulf ather Genes directiy 10 the mother;

4. Beimbursement. Order the alleged father to refimburse the mother or the depant-
meni or other payor of public assistance, as applicable, for the past support, birsh
axpenses and medical expenses insurred on behalf of the child (o the time of trial and
gt judgment o the nipthex Ailthe department o2 other payor of public susistante, a3
spplicable, in the amoust of thte expenses. with execution 10 issue immediately;

8. Medicol expenses. {irder the alleged father to poy uil ressenable medical, dental,
boapital xnd optical expenses for the child, o provide medical and health insursace
covernge for the child snd to provide evidency of thal coversge to the departivent under
section 176; .

& Alorney's fees. Order the alieged father to pay reasonable attorney’s fees upder
section 211 and tosts for prosecation of the action, including, 'BA¢ M0 Wnited 1o,
prejudpment interest; o

7. Income withhelding perigd. Onder income wilhhelding s available woder or
required by iaw; and L

8, fher relief. Grant'such other relief a3 the court daermines jest dmd pragwer.
§95, ¢, 25§

§ 523. Applicobility; Maine Rules of Civil Procedurs, Hule i)

The Maine Rules of Givil Procedure, Hule S, applies to a proceedity smdor this
subshaptar,

1393, ¢ 254,

§ 528, Mullipte slleged fathers

When il sppears to the department that there sy be muore than one slleged father, the
depactment may maintain proceedings agminat each alleged father, simoltanecusly or
successively. Failurn $0 #erve & notice on an aileged father does not bar the departmeant
from maintuining & proceeding under this subchapter agsinat any other alieged father,

997, ¢ 258

§ 573, Failora of atleged father to deny paternity

1f the slloged father {ails <o file 3 written deninl of paternity with the depufiment
within 20 days after service of notice upoa him, the department's atiorney way file the
recard of ‘the proceeding in & coutt as & paternity proeceding. This filing constitutes a
flling under the Maine Rules of Civil Procedure, Rule &

1983, o 256

§ 526, Blood or fiseue typing tests

T, Requitemnent of tests. B the slleged father files a written denial of pateraity with
ihe department within 20 duys alter service of the notice upon bim, the department shall
schedule Blood or tissue typingy teats for the mother, the child and the alleged futher,
which may intiade, but not be imited to, tests of red cell antigens, red cell isseszymes,
human levkocyte sntigens snd serum proleins. The tests must be performed by ou
expert exawiner in a Iaborztory that in sceredibed for parentage testing by the Amesken -
Association of Blood Banks.

2 Bg;zmlaling of teats. The department shall noufy the alleged father in writhng by
ordi wait of \he date, lims anff placs of his Ulood or tissue typing tests, The tesis
must be eondueted no eaclier than 15 days following the mailing of the depariment’s
aotice, ex2epl with the consent of the alleged father. The test must be condocied in an
sffive of the department, when practicable. The department shal take into sevount 1he
slleged father’s place of regidents or employment in selecting the losation of the test,

3. Beschedating of lui& H the alieged father does not submit to the wests, the
department ghatl motify Mm in writing by ordinsry mall that if he does not, seithin 1%
days, requast the department W reschedule the tests, his fsilore to appenr congituies a
refusal 10 scbmit o the lests. I the alleged futher timaly requests rescheduling, tie
depsrtment shall reachedule the temts. The rescheduled fests must be condusteni oo
eariier than 1§ daye following the mailing of the notice of rescheduling. The nolice must
shg zdvise the father thal, i he fails $0 submiy 10 the reseheduled wests, the
faiture conatituses a refusal to sebmit so the tests.

¥, o Q58

§ 527, Hefunnd of alleged father 1o submit te blood or tissne tests

it an silegod fnther refusss t sudeuid to blood or Ussue typing tests, the department
zuay file the record of the proceeding in & courl 83 8 paternity proveeding. The alieged
father's refusal to submit to & bert constitutes & refosal o submit under section 277

8L, ¢ 266
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§ 528, Procedures afier blood tests

1. Tsaosmdital of test resulis. Upen rereipt of the resulta of the tenta, the depart
ment shall semd copies of the results by ordinary mail to the afleged farher und to the
ohild's mother of to the mother's gusrdion or next friend i the moider is a minor.

L. Exchusion of aiteged father, H the sHeged father is exciuded by the test rexuits as
the naturad father of the child, the department may fite the resord of the proceeding ina
court ay 3 paiernity procesding for disposition under section 280, sehsection 1, paragraph
A -

3 HNonexeluwion of alleged fother. I the alleged (ather is ot excluded by the tag
resuity and hw does not, within 15 days of the mailing W him of & copy of the blood o
tissue Lyping resalts and report, execute and deliver 15 the depariment by ordinary mail
sn acknowleigment of paternity of the ¢hild in aceordance with the laws of the state in
which the child waa s, the depariment may file the record of the proceeding, inclusive
of the blood or tissue typing test resulty, in s cpurt aa a paternity proceeding. Bection
280 appiies to the action gven though the lests were performed and the resulia prepared
a5 part of ap sdministrative procesding. The alleged father's partivipation in the tests
may wot prejudice any wpplication by the alleged fathier under section 278 for an onder
appointing an additional examiner of blood a7 tissue types,

1951, o 256

4 52%  Applicability; Maine Rules of Civll Procedure, Rule 12(b)

i & record of the proceeding is filed under sevtion 527 or section 528, subsection 3, the
alieged fxther is not required to file gn sdditionat denial of paternity. He may assert any
defonae, in law or facl, Any defansa must be naserted within 25 days efter the mailing
%&srdimry trsif of 2 notice to the alleged father that the record has been filed in 2ourt,

siotics must contain the aubstance of this section,

1991, e 7256

§ 538 Acknowledgment of paiernity

if, pricr to the filing in 4 courl, the al father executes and delivers o the
department an acknowledgment of paternity of the child fu accordance with the laws of
the state in which the rhild wes born, the procesding wmust he terminsted and the
department may procend against the fether under sebehapter ¥ 1 with respect to any
renedy provided under that subchapter,
1994, c. 256, BRR 1991, ¢ 2, § 52,
1 Bertion 431 phyeg, o this title,
"’w‘.. |FF§J'.“"” ’
Y ) Histarien) nnd Biatuiory Noles
Codifleation

Hevisor's Hepart 1991, ¢ 2 § 52, rorrected
ponctuntion amd refecence to subchapter ¥,
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454.485. Paternity order, establishing—entered when—docketing of order,
resuit--copies to be sent to bureau of vital records of department
of healthwdefense of nonpaternity--decision, how rendered

1. The director may enter an order establishing paternity of s child in the course af
support proceeding under sections 454.460 w 464510 when both' parents gign sworn

sratements that the paternity of the dependent child for whom support is sought has not
bees legally established and that the maie parent i3 the father of the child

2. The docketing, pursuant to gection 454.490, of an order extablishing pacernity under
this section shali establish legai paternity for all purposes. The division shall provide an
additionsi copy of each adrministrative order to be dockeied nnd the cireuit elerk shall
upon dovketing, forward such copy 10 the bureay of vital reeords of the deparument of
hesith. The bureau of vital records shall enter the pame of the father on the birth
records pursuant o sections 193.085 and 193.215, KSMe, and shall record the social
security account numbers of both puarents, pursuant o gection 193.073, RiMo.

3. in po event zhail & hearing official conducting 2 hearing under sestions 454,450
454.510 be authorized to enter & finding of nonpsternity i the rsse of 2 man presumed 1o
be the natural father of any obild of legitimare birth under Missouri law, or of the father
of any child borm ocut of wedinek who has acknowtedged paternity in writing under oath or
has acknowiedged that he is reaponsible for the support. maintensnce, and eduestion of
such child, unless guch presumpiion has been overruied, or such acknowiedgment has
been ruled void, by & court of competent jurisdiction.

{Amwnded by L. 1985, H.B. Mo, 1479, § §; L1990, 8.8 No. B30 § A
Historical and Statutory Notes

1986 Amendment [n subsec. 2, subatituted
“Missouri depsroment of hesith ahall enter the
name of the father on the birth records pursannt
& sections 193.085 and §53.2I5. RSMo Sepp.
1984° for “division of heshl of the state depure-
ment of socinl vervices shall prepare a sew birth
certificate in ihe new name, if any, of the ey,
and shall Bt the maie parent sx the child's
father on such certificate’ in the second sen-
rence angd i subaee. 3. substituted “enter a

finding" for "render x deciaion ax o the vaidiry
of the defenne”,
999 Laepisintion

The 1550 smendment. i subsee, L inserted
the second sensence, concerning the furnishing,
docketing and forwarding of an additionai copy
of exch sdwministrative srder, ang st the end of

the third mentence provided for s rwesrding of &

the socisl secupity sooount numbers of bow par-
entA pursuant o § 193075
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MONTANA

403-8-231, Establisbment of paternity — jurisdiction and venue.
{1} For purposes of ap sdministrative action brought under 40-5.231 through
40-5-237, personal jurnadiction is establithed in the department over any
person who has had sexusl intercourse in this atate that has resuitsd in the

birth of a child who is the subject of such proveedings and gver any person
subject ta the provisions of Rule 4B of the Montana Rules of Civil Procedure.
including but not limited to tha child, the child's parents, sny person having
custody of the child, and &ny alleped father.

{2) Personal jurisdiction over the persons described in subsection {1} may
be ecquired by personal service or by service of notice by cerifisd mail,

{31 If the child or either paremt resides in this state, & hearing under
40-5-231 through 40-5-237 may be held in the county where:

{s) the child resites;

{b) either parent resides; or

{e} the department or any of ita regional offices is located.

Historr  £n. Ses, 2, Ch. 115, L. 1989,

40-%.232. Eastablishment of patsrnity — notice of paternity deter-
minatios — contsnts. {1} When the paternity of a child bas not besn
jegaliy established under the provisions of Title 40, chapter §, part 1, or
atherwise, ths department may procesd to astablish paternity under the provi-
sions of 40-5-231 through 40-5-237. An administrative hearing heid undar the
provisions of 40.5-231 through 40-8-237 is a contested case within the mean.
ing of Z2+4-102 and is subject 1o the provisions of Title 2. chapter 4, except
as otheronse provided in 40-5-231 through 40.5-237.

{23 It is presumed to be in the best interesr of 2 child 1o jegally determine
and establish his paternity. A presumption under this subsection sy be
rebutted by 8 preponderance of the evidence.

3} In any proceeding under 40.3-231 through 40-5-237. if g man acknowi-
edges his paternity of a child in writing and such scknowledgment iz filed

s ith the-deparument, the deparument may enter &n oyder sstablishing legal

paternity. An scknowiedgment is binding on s parent who sxecutes ir,

whether or not he is a minor.

{4} The department shail commence proceedings to eambhsb paternity by
asrving on an sileged father a notice of paternity detsrmination. The depart-
ment may not seres xuth natice unisss it kaa

{a) & sworn statement from the child’s mother clsiming that the sileged

father iy the child's nasural fathen
{4} svidence of the existence of 8 presumption of pazemnv under

40-6-108: or
{¢) any other reascnabie cause to believe that the alleged fa:és&"(us the

child's nagural father. .
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{5} Bervice on the alleged father of the nutice of paternity determination
shall be mads a2 provided in 40-5.231{2). The notice must inglude:

{8} an aliegation that the alleged father is the natural father of the child
involved;

{b} the child's name and place and date of birth;

{e] the nsme of the child’s mother and the name of the person or agency
having custody of the chiid, if other than the mother

(d) the probable time or period of time during whick conception ook
place;

{¢} & starement that if the alleged father {ails to timely deny the sllegation
of paternity, the guestion of pasernity may be resolved agsinsi him without

further notics;

{ & statement that if the alleged father timely denies the allegation of
paserniy;

{i} he i suigect o compuiscry biood testing:

{it} » blood sex may resuls in & presumption of paternity; snd

{ii}} he may reques: 2 trind in districy court to determine paternity before
the finei sdminiatrative decision ia mads,

(8) The alleged f{ather may file a written denial of pateraity with the
depanument within 20 days after service of the notice of paternity detarmina.
tion,

{7} When there is more than one alieged futher of a child, the deparcment
mny serve a notice of pstamity deterssination on each aileged fatber in the
same consolidated procesding or in separate procesdings. Fallure to serve
notice on an ajleged father does not prevent the deparmiment from serving
notice an sny other slleged father of the same chiid.

Histery:  En, Sew. 3, Che 115, i 1589,
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40-8-238. Eatablishmey: of paternity - administrative hearing
- gubpoenns ~- compuisory blocd testing., (1} When the depariment
receives s timely written denial of paternity, it may order the alleged father
to appesr for an asdministzative hearing. The hesring may be conductsd by
teleconferencing methods, If the testimony and other supplementary evidence
demonstrate # rexsonahle probsbility that the giisged father had sexual inter-
sourse with the child’s mother during the probabile time of the child's concep-
tion or if the svidence shows a probable existence of 2 presumption under
40-8-105, the department may issue 8 subpoena ordering the alleged father to~
submit to paternity bicod testing, A reasonsble probability of sexust inter-
course during ths possibie time of conception may bs established by affidavit
of the child’s mother.

{2) If the department does nor receive a titnely writtes denial of paternity
or if an alleged Zather fails W appear ot & scheduied braring or for a scheduied
paternity biced test, the deparument wmay enter an order declaring the alleged
father she-legal father of the child. Ths arder will take affect within 18 days
after eniry of the defsult uniess the sileged father before the 10ih day
presents good csuse for falure to make a timely denial or for fatlure to sppear
gt the :,fmg or to undergo paternity blood testing. The department may not
entar order under this section if there iz more than one alleged father
uniesn the defauit applies o only one of them and all others hsve heen
excluded by the resuits of paternity blood teating. An order issued under the
provisions of thia section may be set aside as provided in 40-5-235(3).

{3} I the rights of others snd the intaresis of justice 8o requirs, the
departmant may appiy to any district court under the provisions of 2-4-104
for an order compelling en sileged father to submit to paternity bivod testing.
The court shail hear the matter as expeditiousiy as possibie. If the court finds
ressonabis cause 1o helieve that the alleged father is the natural or presumed
father of the child, the court sbail enter an order compeiling the slleged {pther
o submit %0 & paternity blond test. As provided in subsesvion (1), reasonsabie
cause may be established by affidavit of the chiid's mother.

Hismory: En, Sec. & Oho 119, 1. 1989,
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40-5-234, Paternity blood tests — use of expert’s sffidavit —
etfees of test resaits, (1) The department shall appoint an sxpery whe 18

guelified in examining genetic markers to comduct any paternity blood tast
required by 40-5-233, If the issue of paternity is referred 10 the districs count
unger 40-5-235, the sxpert's completed and certified report of the resuits and
cotclusiorns of a paternity biood test is admissible as evidence withour addi-
tional tesr:iz:wzzy by the expert if the laborstory in which the expert performed
the test is sccredited fot parentage testing by the American association of
biood banks. Accreditation may be established by, verified statement or refer-
encs §¢ published sources.

{2} An affidavit documenting ths chain of cusody of any blood spsgimen
ia admissible to establizsh such chain of sustody,

(31 If the scientific evidence resuiting from 2 blood fast:

{a) conclusively shows thet the glieged father couid nat have been the
naworal father, the quastion of patemity shiall be resoived accordingly. A find-
ing under this subsection it sufficiant to overvome a presumption created by
40-8-108.

{4} shows m 95% or higher statistical probabilicy of paternity, the slieged
father is presumed to be the natursl father of the child. This presumption
may be rebutted in an appropriate sction in district court by a preponderance
of the evidense,

{z) does not sxciude the aileged father and shows less than s 95% statisti-
¢ul probability of paternity, the test resuits may be weighed in conjunction
with other evidencs so establish paternisy.

Histary: En Sec, 5, Ch. 819, L 1989,

40-8-23858. Effect of order establishing paternity - hirth records
-~ pelief from order. (1) An sdministrative order of the depanment declar-
ing the paternity of a child, docketed an provided in 40.5-227. satablishes the
lagal ezistence of the parent and child reiationship for sll purposes and con-

‘wiers-or imposss all parzoal rights, priviieges, duties, and obligations.

(73 Lipon the reguest of the mother or father of the child, the depsriment
shail file & copy of its ordsr with the depsrtment of heaith and environmental
sciences, which shall prepare a substitute cerzificate of hirth, il necesssry,
consistent with the acroinisteative order. The substitute certificats of birth is
subject to the provisions of £0.8.12), with refersnces to “court” taken to
mean “deparment”,

{3} Except for an order based on a valuntary scknowledgmen: of parer-
nity, the department may 32t aside an administrative order establishing the
paternity of & child upon the appiu:gzmzz of any nn’ecmi party and upen @
ahowmg of any of the grounds and within the time frames provided iR Rule
£0¢b)} of the Montana Rules of Civil Procedure. Fes

{4] Ap order of the department under 40-5-212 through 40-5-235 &:‘ay be
reviewed Under the provisions of Title 2, chapter 4, past 7. N

History:  En, $ee. & Ch. 115, Lo 19895, 7
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40-5-236. Referrai of paternity issue to district court = record
~w pRrties — exclusion of other matters — fees. (1) If the scientific
evzfiencg resuiting from a blood test does nor exciude the alleged father and
hg continues to deny patemnity, the department shall refer the watter 10 the
dmt:'}c: court for a derermination besed on the contens of the administrative
hearing record and eny further evidence that way be produced at trial, Except

&8 atherwise provided in 40-%5-231 through 40-5.217, proceedings in the dis-
trict court shali be conducted pursuant to Titls 40, chapter 8, part 1,

(2} Ths sdministrative record must inehade:

{8} & copy of the notice of paternity determination and the return of ser-
vice thereof;

(b) the alleged father's wrirten deninl of paternity, if any;

{e) " the transcript of the administrative hearing:

{d} the paternity blood test results and any report of an expert based on
tha results; and

{¢) any other relevant information,

{33 Upon filing of the record with the district court, the eourt acguires
junisdistion over the parties as if they had been served with 2 summons and
complaint, The depariment shall serve written notice upop the alisged father
as provided in 40-5-431(2) that the issue of paternity bas been referred to the
districs court for determination.

{41 In a proceeding in the district court, the department shall appesr on
the ismue of paternity only. The court may not appoint a guardisn ad litem
for the child unlass the rourt in ita discretion determinss that such un
appointment is necesssry and in the best interest of the child, Neither the
miother nor the chifd is 2 necessnry parey, hut either msy testify as a witness.

{8} No other matter may be joined with &n sction to determine the exist-
ence of nonesiatencs of the parent and child relationship under this section.
The parcies shall instisute an independent acrion to zddress other issues.
ibcluding visitation andg custody.

{8} Except sz provided in 25-10-711, the depariment™is not liabie for attor~.
ney fees, inciuding fees for sitormevs sppointed under 40-8-119, or fees of ¢
guardian &g litem appointed under 40-6-110.

Histerr:  En. Sec. 7, Ch. 115, L. 1989,
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404237, Digtrict court paternity proceedings — objection to
testa ~ additionsl tests. (1} If an aileged father objects to the procedures
for or the resuits of n paternity biood test, he shall Rle a written objection
with the gourt within 20 days after ssreice of the notice required by
40-5~236(3}. The court shall order an additional paternity bicod test if a writ-
ten chjection is filed or at the regquest of the department, An additional test
must be parformed by ihe same or another expert who iz gualified in pager-
nity bivod testing. Failure of the slieged father o make 2 timely chaliange is
considered & waiver of any defenss to the test results or 1ast procedures,
ineluding the chain of custody.

{2} In any hearing befors the court or st trisl, testimony relating to sexual
intercourse of tite mother with aAny parson who haa bees exciuded from con-
sideration a5 A poasibie father of the child invelved by the results of 2 pater-
nity biond test is inadmissible in svidence, -

{3) When a paternity biood test exciudes an atfeged father from possible
paternicy, the test shall be conciusive evidence of nonpaternity of the alleged
father for atl purpeses in the district court,

History: En. Sec. 8, Ch. 119, L. 3989, -
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‘@ Administrative Paternity Establishment
Under Ohio Statute, Effective July 15, 1992

Request for
Determination of
Patenity

J

To determine if mom &
alleged father will
voluntarily acknowledge
paternity or agree to be
bound by genetic test

If Roth Acknowledge
Mom & alleged father
sign acknowledgment of
paternity + Admin.
order of paternity

4

Issued

Mom & alleged father
may agree to be bound
by the results of genetic

testing

4

itBoih Don't Agree

Administrative order
entered that paternity
is inconclusive

4

C D e
Notice to parties that
an action may be
brought in court to
establish paternity

pY

Supgort Hearing

Administrative hearing
held to determine amt.
of child suport each
parent is to pay, &
method of payment

Mom & father may
object within 30 days
by filing action with
court

Coury Determination

Either parent may bring
action in Juvenile court
within 30 days of
admin, order, After 30
days, order is final

Cenetic tests performed
and mom & alleged
father to be bound by
results of genetic test

4

Excluded

If test exclude alleged
father, admin order will
state alleged father is
not the natural father of
the child

Court Hearing
If objection filed,

court witl determine
paternity

Raternity Order

if test shows 95%
probability that alleged
father is the natural
father, admin. order of
patemnity issued

Administrative hearing
held to determine gmf.
of child suport each -
parent is to pay, & -
method of pavmen‘f;

Iotonclusive

If tests showless than
95%, but do not
excifude, admin order
will state paternity is
Inconclusive

4

Court Determination
Either party may bring
actlon in courtto *
determing paternity
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EXECUTIVE SUMMARY

Recent efforts 1o reform patemity establishment procedures have focused on obtaining
voluntary acknowledgments. However, in some cases, the man will not voluntarily
acknowledge paternity, Sin¢e genetic tests are now routinely used in contested cases and the
results they provide are almost conclusive, there is usually sufficient evidence to establish
paternity if the man is actually the father, even if he is unwil}iné to voluntarily acknowladge,
However, the process for establishing paternity in contested cases is often protracted,

particularly in localities which use the courts. This paper examines ways to improve
contested patermity esablishment jn g judicial system.

Expedited Process

Many States that use courts for zstfziziishizzg paternity have already implemented practicss to
expedite the process, including the use of hearing officers, efficient case scheduling, and
pretrial conferences. Legislation proposed by the Administration will, if enacted, require
expedited paternity establishment processes for contested 1V-D cases, thereby providing an
impetus for the widespread adoption of efficient court management practices,

Additional Reforms to Expedite Contested Cases
Civil Proceedine. The vast majority of States have civil procedures for paternity
establishment. However, some 5tates still have quasi-criminal rules and procedures, Federal

R N T 3,

legislation could require States to develop completely civil procedures, using a
*preponderance of the evidence™ standard, for contested cases. Civil procedures would
likely expedite the process and create less conflict.

Service of Process. The inability to serve process is a major reason for failed paternity
establishment. To address this problem, at least one jurisdiction has hired its own sheriffs
that work exclusively on paternity and <hild support matters. Some States auzgéﬁzz first-

. . N e ¥
class or certified mail service, limiting the need for personal process servers. >
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rary. Sup roactive port.  If the alieged father is obligated
10 pay support under a temporary order or if he knows that he may be ordered to pay

retroactive child support, he will not have an incentive to prolong the patemity process by

raising objections or other hurdles.

Other Contested Case Reforms
Other reforms, in addition to those which expedite the process, may improve the adjudication

of contested cases.

Admissibility of Taped Admissions. Federal legislation could require States to provide that

written, videotaped, or audioiaped evidence of the defendant admitting paternity be

admissible as evidence.

. A Federal statule requiring

States to pmvzd& that a father whose patemzty has been previously established may not plead
non-paternity as a defense to a support action will prevent paternity determinations from
being needlessly reopened, |

Nonioinder of Child. A Federal statute providing that States may bring 2 paternity action
without joinder of the child as a parly 1o the action may ensure that the child can relitigate
paternity if a case was incorrectly dismissed due to a technicality.

. For reasons of eguity, the Federal government may

want to require States to allow a father, who wants contact and a relationship with his child,

i

to initiate paternity establishment proceedings,

LS P TR

Interstate Paternity Establishment

Contested cases can be particularly difficult to work when the parties live in different States.
Increased use of long-arm jurisdiction, improving interstate locate methods, service of
process reform, and liberalizing rules of evidence would improve processing in such cases,
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INTRODUCTION

Recent efforts to reform paternity establishment procedures have focused on obtaining
voluntary acknowledgments. However, in some cases, the man may be unwilling to
voluntarily acknowledge paternity. He may not believe or may be unsure that he is the
father. The parents may not get along with each other. The father may not want to pay
child support or have a relationship with his child. In such contested cases, paternity must

be established by means other than a voluntary acknowledgment.

In recent years, scientific advancements in genetic testing have revolutionized the paternity
determination process in contested cases. Genetic tests can usually either exclude a man
from consideration or establish the probability that he is the father at 99 percent or higher,
leaving little doubt as to whether an alleged father is actually the genetic father. Since
genetic tests are now routinely used in contested cases and the results they provide are almost
conclusive, there is usually sufficient evidence to establish paternity if the man is actually the

father, even if he is unwilling to voluntarily acknowledge.

However, even with genetic testing, the process for establishing paternity in contested cases

can still be protracted, particularly in localities which use the courts. One study of three

*

localities found that paternity establishment, on average in both contested and uncontested

Y+

cases, took § to 10 months after a case was opened, depending on the locality.! In certain
localities, some contested cases have lasted 2 to 4 years. The longer it takes to establish

[ ,'1‘ .:"!.:“..’I'J" '] ,“,Iﬁ-;'

paternity, the longer the children will have to wait for support.

Paternity establishment within the court system is often problematic, particularly in contested
cases, for several reasons. First, fathers are able to use dilatory tactics, such as requesting
continuances or jury trials (jury trials may lead to docket delays of over a year), in order to
delay the proceedings. Second, some court procedures are burdensome and crs.gle delays.
For example, some courts require the testimony of every person in the chain-%"'gcustody of a

blood sample before genetic test results can be admitted as evidence. There afe:‘gﬂcn delays

-
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between each step in the process as pleadings are filed, motions are made, and depositions
are taken, Third, some courts may give low priority to paternity cases. Furthermore, some
courts, particularly in urban areas with large caseloads, are overburdened and may simply
lack the staff and capacity to handle so many cases. This leads to scheduling and long waits
to get on the court’s docket. If the paternity cassload were to increase further as a result of
2 universal paternily establishment initiative, some courts may be even further overwhelmed.

This last problem, an overburdened court system, may largely be a result of the other
problems--dilatory tactics, cumbersome procedures, and a lack of effort. The courts may be
able to handle the caseload if they developed efficient procedures and focused on paternity
establishment, Furthermore, although judicial processing of paternity cases is problematic in
some jurisdictions, there is little information available regarding how widespread these
problems are.  Some courts, such as the paternity court in Prince George's County,
Maryland, have focused on patermity cases and adopted procedures that enable the judicial
system to efficiently handle a large volume ®f cases.

This paper will examine reforms that can be implemented within a judicial svstem.?
{Administralive process and genetic testing reforms are examined in separate papers and are
not dealt with here). The paper will look at ways to expedite contested cases, other -
contested case reforms, and options for improving interstate contested cases. There are t?;req*
reasons for examining ways to expedite a judicial process, First, the courts handle patemity% "
establishment cases in most States, Second, unless administrative process is federally- :*
mandated, some jurisdictions, with strong court systems, are Hkely to continue to process :
most paternity cases judicially. Finally, even if administrative processes for paternity
establishment are mandated or widely adopted, some complex contested cases may still need

to be adjudicated in the courts, Most States that currently use an administrative process for

establishing paternity still use courts as a last resort in some cases.

N 2s
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EXPEDITED PROCESS

Many States that use judicial systems for establishing paternity have already implemented
reforms designed to expedite the process. For example, some jurisdictions use:

Court Hearing Officers. Some courts, including courts in pans of Delaware and
Pennsylvania, allow court officials, other than judges, to make decisions in paiernity cases.

These officials, often called hearing officers or masters, may be able to order genetic tests or
ratify voluntary acknowledgments. This expedites the process by allowing officials other
than judges 10 make decisions and take action,

Efficient Cage Scheduling. Courts expedite the process through innovative scheduling

practices. Some courts schedule days for dealing solely with paternity, allowing the cases (6 -

be processed more quickly. Prince George's County, Maryland, for example, convenes
paternity court once every other week, and provesses at least 150 cases each day it is in
session, Some courts also schedule a trial daie af the time of the blood draw, allowing just
enough tme 10 get the test results prior o the trial,

. Courts in Philadelphia, Pennsylvania schedule pretrial conferences

-

between court personnel and the parties in contested cases. The conferences occur both priory

to genetic testing and after receiving genetic test results and are designed to encourage

gy

voluntary acknowledgments so that the case will not have to go 1o tmal.

ik

LR

rdination 1 1V-D. Many courts have found that close coordination
with the IV-D agency, on issues such as scheduling court hearings and trials, is essential to
expediting the process. A aumber of States, including Colorado and Kansas, have
established a child suppornt judicial coordinator to serve as a liaison to foster open lines of
communication and improved working relationships between the child support agency and the
judiciary. z‘*_
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Such court management practices have been successful in expediting paternity establishment
in many courts, but there are still many jurisdictions where the process remains lengthy.
While the Federal government may want {0 encourage efficient count management practices,
it would be difficult to federally-mandate each specific one. Practices that work in one court
may not work in another due to local circumstances and procedures.

Instead of attempting to federally-mandate specific court management practices, the
Administration has adopted an alternative approach that gives States more flexibility. A
legislative proposal in the President's FY 1994 budget, will, if enacted, require expedited
paternity establishment processes for contested 1V-D cases. Under the Administration’s
proposal, States would likely have flexibility ta design their own expedited processes, but
would have to meet case processing timeframes established in regulation. 1 order to meet
these timeframes, States and courts would have to implement efficient court management
practices (including, as discussed above, court hearing officers, efficient case scheduling, and

pretrial conferences).’

ADDITIONAL REFORMS TO EXPEDITE CONTESTED CASES

In addition to the expedited process requiremant in the proposed legislation, there are other .
reforms which would speed up the process. These reforms are more universally applicable
than the specific court management practices discussed above and therefore could be

federally-mandated by legisiation,

Civil Proceeding. Historically, in most States, the paternity eswablishment process was

initiated as a criminal proceeding. Criminal proceedings may have inhibited the patmﬁity

establishment process in several ways:

L The father may have been less willing to voluntarily acknowledge paternity if he was
admitting to a criminal offense, aww

o
- The mother may have been reluctant 1o subject the father to a criminal gonviction.
" Criminal proceedings required a higher standard of proof than civil prcéiéadiags.
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The Family Support Act of 1988 grcouraged States to adopt civil, rather than criminal,
procedures for establishing paternity in contested cases.* The vast majority, if not all, States
now have civil procedures for paternity establishment. However, some States still have
quasi-criminal rules and procedures regarding paternity establishment {e.g., criminal warrants
for abandonment, arrest). Federal legislation coold require States o develop completely ¢ivil
procedures for contested cases.  Civil procedures would likely expedite the process and

create less conflict.

A related issue is the evidence standard used in a civil process. Some States use a "clear and
convincing evidence” standard®, which is a harder standard to mest than a “preponderance of
the evidence®.® The harder standard makes it more difficult to prove paternity. To address
this problem, the Interstate Commission’ recommended a Federal statute requiring States to
use a “preponderance of the evidence” standard as part of a civil process for determining

paternity.

The Interstate Commission also recommended a Federal statute preventing States from having
laws making it a crime to father a child out-of-wedlock.® Several States currently have such

criminal laws, which may hamper civil procedures for establishing paternity, Alleged fathers
are more likely to cooperate in contested cases, and perhaps even voluntarily acknowledpe, u“

State laws do not make their patemity a cnme,

-
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Service of Process. Service of process, under which notice is delivered to the obligor, is a &
necessary part of obtaining jurisdiction over an obligor in a palernity proceeding. Haw:ver,f":
the inability to serve process, e.g., because the obligor is purpasely evasive or is frequently
not ‘hcm, is a major reason for failed paternity establishment. Many States require hand-
delivered personal service, by a shedff or private process server for example, for the inigial
contact in a proceeding. (Subsequent notification, after the inilial contact, is less difficult
since first class mail can be used in most States). Some process servers, such a.s sheriffs,

may give priority to serving notice in criminal matiers or other civil cases, mﬁigr than

paternity cases.



To address these problems, the 1V-D agency in Prince George's County, Maryland has hired
its own sheriffs that work exclusively on paternity and child support matters. In addition,
some States authorize first-class or certified mail service even for the initial service of
process, limiting the need for personal process servers, However, there are drawbacks for
using mail or similar techniques for initial service. These methods provide little or no proof
that the obligor actually received service, Such proof is impom£ in order to protect the
rights of the obligor, In addition, lack of proof may impede progress in a case. For
example, the judge may be reluctant or unable to enter a default order if there is not
sufficient proof of initial service. In addition, if the obligor is not served, he may challenge
and overturn the order, Therefore, techniques such as first-class mail may be more

appropriate for subsequent service rather than initial service®

ypport Orders.  The Interstate Commission recommended a Federal statute

requiring States to have laws providing for the use of temporary support orders. Temporary
orders require the man to pay ¢hild support prior to the final adjudication of paternity if
genetic test results reach a cenain threshold. Minnesota law allows the establishment of 2

temporary support order if genetic test results indicate a probability of paternity of 92 percent

_or graater,  Once the alleged father is obligated to pay support under the temporary order, he

no longer has an incentive to delay the paternity process by raising objections or other legal i
¥ "

hurdles; therefore, resolution of the paternity issue should be expedited. In addition, the ¢~
i

child will start receiving support payments sooner. However, temporary support orders mayg;
be unnecessary if a rebutiable presumption has been created by genetic test results, since *“
paternity resclution should already be expedited. They may also ¢reate confusion and
additional paperwork if the support amount is changed when the final support order is

established, or if paternity is never established.

Retroactive Child Support. Another reform designed to expedite the process would be to
require States have laws for awarding retroactive child support. in some Statéfs;-murzs have
the authority o order retroactive support. In Minnesota, for example, couns gﬁ award
retroactive child support for the two-year-period prior to the initiation of the p‘é‘z'emizy action,

§




In other States, retroactive child support can be awarded from the time of birth or the time of
filing for paternity or support. 1If the man knows he may be ordered to pay retroactive child
support, he will have less of an incentive to prolong patemity and support order
establishment through dilatory tactics.

fury Trials. Some courts still use jury trials to establish patzrnity in some cases, Limiting
the use of jury trials would expedite the process. This issue is discussed in another paper.

OTHER CONTESTED CASE REFORMS

In addition to réforms designed 1o expedite the process, other reforms for contested cases
within the judicial system are needed. These reforms, discussed below, would increase the
availability of evidence, prevent the father from relitigating cases where paternity has been
established, allow children the opportunity to relitigate cases where paternity was not
established, and allow men claiming to be fathers 1o initiate paternity actions, While these
reforms can be implemented within & judicial system, they could also be used within

administrative processes.

.
._"A“ -

. The Interstate Commission recommended a Federal

statute requiring States to provide that written, videotaped, or audiotaped evidence of the
dafendant admitting paternity be admissible as evidence in a contested case. A witness

EETP A aTe S8

would have to testify, in person or by affidavit, that the person admitting paternity was the £
defendant. This provision would allow additional evidence that could help prove patermty.

Ra:

_ . The principle of res judicata, which is
designed to bring an end to Hiigation in 2 case, prevents relitigation of a claim or issue after

a final determination by a court. Generally, divorce decrees that recognize patemnity or other

final paternity determinations are governed by res judicata; therefore, the obliﬁér cannot raise
non-patermnily as a defense in a subsequent child support establishment or enfo!‘cemcnt

proceeding. However, some courts have allowed paternity cases 1o be reapenad after a final

¥



determination. To address this issue, the Interstate Commission recommended enactment of
a Federal statute requiring States 1o have and use laws providing that a father whose patemity
has been previously established, perhaps during a divorce proceeding, may not plead non-
paternity as a defense to a support action.’®

Nopicinder of Child. While it is generally desirable to prevent fathers from relitigating
patemity determinations once paternity has been established, it may be appropriate to allow
children to relitigate in cases where paternity should have been established but was not. In
some States, a parentage action cannot be brought without joinder of the child as a party.”
Joinder is a jegal principle that allows, or sometimes requires, persons involved in a Jawsuil
to be joined as plaintiffs to litigate the matter together. The problem with this practice is that
if the child is joined as a };arty to the action, res judicata may prevent the matter from being
relitigated, even if a technicality or error prevented paternity from being established. QOn the
other hand, if the child is not joined as a party, the child may have standing to relitigate
paternity at a later point.

Therefore, the Interstate Commission recommended enactment of a Federal statute providing
that States may bring a paternity action without joinder of the named child. However, the
Commission also recommended that State law would govern the res judicata effect of

IR

nonjoinder. Therefore, under the Intersiate Commission’s recommendation, State law could?

still prohibit relitigation, even if the child was not joined as a parly in the original action.

LRt FLaR RS TN

Alternatively, a Federal statute could require that if a child in not named as a party in the
original action, the child has the right to relitigate patemnity at a later point.

. In a few States, a person claiming to be the father of
the child does not have standing to initiate a paternity action. The Intersiate Commission
encouraged States to give such standing 1 a person claiming © be the father, ?oz reasons of
equity, It is important 1o afllow a father, who wants contact and a tciamashxpmzh hig child,
to initiate paternity establishment proceedings. However, if the child® $ mothc: is married or

involved with another man who acts as a father 1o the child, allowing the man” clalmmg to be
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the biological father to initiate paternity proceedings could disrupt the family and potentially

harm the child in some cases,
INTERSTATE PATERNITY ESTABLISHMENT

Contested cases can be particularly difficult to work when the parties live in different States.
If the alleged father lives out-of-State, a court must either obtain long-arm jurisdiction over
the man®? or refer the case (o another State for paternity establishment. If an interstate
referral is made, the responding State’s motivation for working another State's case may be
fow. IV-D agencies and parents complain that interstate paternity actions take too long,
involve burdensome paperwork requirements, and are characterized by a lack of
communication and cooperation between States.  Below is a brief overview of some reforms
which might improve the interstate establishment of paternity. (See the issue paper on
interstate enforcement for a more detailed discussion of thg interstate issue).

Use of Long-Arm. Use of long-arm would avoid interstate action by allowing one State to
maintain control and work a case. Most States have long-arm authority in paternity cases;
however a few do not. A Federal mandate reguiring States 1o adopt the Umiform Interstate
Family Support Act (UIFSA), a recently-drafied model State statute governing interstate
processing, would ensure that every State had long-arm authority. UIFSA includes a broad

.
Ao

¥

long-arm provision that can be used to establish paternity,

THAE R r R N

Federal regulations require States to use their long-arm statutes, if they have a2 statute, where
appropriate to establish paternity, However, since the State determines which cases are
appropriate, long-arm jurisdiction is not widely used by most States.  In order to increase the
use of long-arm, the Federal government might: (1) establish financial incentives, or (2)

require States to attempt long-arm jurisdiction before referring a case to another State, with

only limited and specified exceptions. ;:
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Improving Interstate Locate, One of the primary barriers o working an interstate paternity
case is locating the alleged father in ancther State. A national interstate network, the Child
Support Enforcement System {(CSENet) is currently being implemented. This network will
allow locate inquiries and other information to be transemitied electronically between States,
thereby exprditing access to locate data. Complete implementation, and possible future
expansion of CSENet's functions should help improve interstate locate.

Improving Service of Process. As discussed earlier in this paper, service of process can be
an impediment to successful paternity adjudication. The problem is particularly difficult in

interstate cases where it is necessary 1o serve an out-of-State individual. Innovative service-
of-process techniques, such as certified mail, ¢an help a court to serve process directly on a
non-resident, without relying an out-of-state process server, In addition, if each State

recognized and accepted other States' proof and methods of service, States would be able 1o

more easily use other States’ service in long-arm cases.

g. Evidence 13 essential to proving paternity in contested cases.

However, obtaining, transmitting, and admitting evidence in interstate paternity cases c¢an be
difficult. To address this problem, UIFSA authorizes use of innovative techniques for

transmission of evidence between States (¢.g., via telephone), communication between States””

i ,““‘
to obtain information, and assistance with discovery requests of another State. However, ff; -
UIFSA only authorizes some of these actions and does not gequire them, To go a step i

vy

3

further, Federal legislation could require States tor act on discovery orders issues by other
States; use procedures that allow out-of-State witnesses to testify by telephone; and relax

conditions for admitiing out-of-State documents,
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APPENDIX: OVERVIEW OF PATERNITY PROPOSALS IN

Administration’s

Interstate
Proposal Commission Legislative
Recommendation | Proposal
Time Jimit for objections to genetic test results;
otherwise results admissible without foundation X X
Presumption of paternity based on geaetic test
results X X
Yise of default orders X b4
Expedited processes for paternity establishment X
Immunity from prosecution in connection with
an acknowledgment of paternity; X
decriminalization of nonmarital parentage
Civil procesding; preponderance of the evidence X
. Putative father given standing to bring action X
Joinder of child not necessary; privity law
govems res judicata effect X
Use of temporary support orders X
Admissibility of taped admissions and birth- §
related bills X 3
Party with patemity previously determined 4
cannot plead non-paternity in support action X ;‘ '
Hevised patermity performance standard X :
Simple civil process for voluntarily ]
acknowledging paternity X X
Hospital-based acknowledgment programs X X
Voluntary acknowledgment creates presumption
of paternity and is admissible as evidence X
Acknowledzment basis for seeking support < X
Hearing 1 mtify acknowledgment unnecessary X "m
Paternity determinations made by another State i .
entitied to full faith and credit X
Paternity outreach programs with 9 X
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APPENDIX: VOLUNTARY ACKNOWLEDGMENTS

The best way to expedite contested cases is to avoid thern, Even if formal proceedings
against an alleged father have already begun in a contested case, the matter may still be
resolved by a voluntary acknowledgment. Although an alleged father may be initially
unwilling to acknowledge paternity, perhaps because he is uncertain whether he is actually
the biclogical father, he may be willing to voluntarily acknowledge afier seeing genetic test
results which show a high probability of paternity. .

The Administration's proposed paternity legislation would require States to enact simple
procedures for the voluntary acknowledgment of paternity. By requiring voluntary
aknowledgment procedures as part of hospital-based and birth registration programs, the
proposal particularly emphasizes early paternity estabiishment.

However, the Administration could take additional steps, most of which would require new
Federal statutes, to increase the number of paternities established by voluntary
acknowledgment and to expedite the process:

Mly_agmmgg State voiumary acknowicdgment pmcedums shouk} hawxée!y
available (i.e., not simply limited to hospitals). Furthermore, once formal adjudication

begins in a camcswk:! case, the alleged father should be given an opportunity to voluntarily
acknowledge at every stage in the process.

equire s.to develop outreach programs. Both the Interstate Commission and the
Bradley!R:}ukema l:nil waald requzrc States to develop outreach programs for encouraging
voluntary acknowledgments. The programs would include the distribution of written

o

materials at schools, hospitals, and other agencies, and would receive 90 percent Federal -
Finangial Participation {(FFP}, '

A
5.
. A report by the Department of Health and Human Service s}:

(}ff’ ce :}f Iﬁsp«wwr Qm{:m? found that interview training for cassworkers was effective in _
increasing the number of voluntary acknowledgments. (Department of Health and Human “'
Services Office of Inspector General, "Effective Paternity Establishment Practives: Technical
Report”, Janvary 1990, p. 15). Similarly, training of hospital and vital records staff is
cssemiai 10 the success of hospital-based voluntary acknowledgment programs.

ot ¢ ratification b £d Many States requlre thal a vaiuntary ackaowledgmwt
be enzer&c! or raufiexi b}r a tnbunal In order to ensure that this process does not delay a
finding of paternity, agencies that obtain voluntary acknowledgments could begequired to
forward them 1o the appropriate tribunal within a specified timeperiod afier reféiving the
acknowledgment. The Bradley/Roukema bill would establish a 10 day timefrafvie. Also, the
tribunal could be required to ratify the acknowledgment without the necessity éf 3 hearing.

-




'I'hls will not mcreascthcnumber of vciuntzry

acknawledgments,butwlll ensure in whem an acknowledgment is obtained, that
support order establishment can be done concurrently or as soon a$ possible after paternity
establishment,

ong 3. A0 S nging.a ] eagIme This wil}
anszzzc that 2 ve?mztary ackmwiaégmcm cannoz aas:!y be ovmumw One pOSSlblllt}' would
be 10 specify time limits within which challenges must occur, such as 1 or 2 years after the
acknowledgment. Another option would be to only allow challenges upon a showing that it
is in the best interest of the child, (David T, Ellwood and Paul K., Legler, "Getting Serious
about Paternity”, January 1993, DRAFT), The Bradley/Roukema bill contains a provision
that would require States to adopt procedures “under which an individual who voluntarily
acknowledges paternity may request genetic tests within 1 year of such acknowledgment”,
However, the bill does not specify whether the test results could be used 1o reverse the
voluntary acknowiedgment.

Many of these reforms are discussed in greater detail in the paper on universal paternity
gstablishment.
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ENDNOTES

1. "Costs and Benefits of Paternity Establishment®” was an QOCSE~
funded study conducted by the Center for Health and Social
Services Research and Maximus, Inc. and published in 1985, Data
was collected in 1979 through 1%81, s0 the results are somewhat
dated. 'The study examined paternity establishment in Eugene,
Oregon; Dane County, Wisconsin; and Essex County, New Jersey.
These localities were chosen for their above average performance
and are not necessarily representative of localities nationwide.
The localities all established paternity using judicial or
quasijudicial procedures. The figures regarding average time
necessary to establish paternity include both uncontested and
contested cases; therefora, the time for contested cases was
probably considerably longer. In addition to the relatively
lengthy time reguired for paternity establishment, there were a
large number of cases where paternity was not established.

2. While all of the options discussed in this paper can be
inplemented within a judigial system for establishing paternity,
many can alse be implemented within an adnministrative system.

3. Expedited processes for support order establishment and
enforcement were mandated by Federal legislation Iin 1984. The
experience of implementing these reguirements indicates that
aexpedited timeframes are an effective means of encouwraging State
innovation that effectively speeds up the process.

4. The Adnministration’s propesed paternity legislation would
regquire States to adopt civil procedures for the veoluntary
acknowledgment of paternity, but would not require civil
procedures for contested cases.

o
o

5., States which use a "clear and convincing avidence" standard i
generally oniy use it in certain circumstances, such as
posthumous proceedings.

6. 1In 193?, the U.S5. Supreme Court, in Rivers v, Mipnich, held &

that it is constitutional to determine paternity using a
fureponderance of the evidence" standard.

7. Congress, as part of the Family Support Act of 1988, created
the U.5. Commission on Interstate Child Suppori, charging it tso
submit a report containing recommendations for improving the
interstate gstablishment and enforcement of suppert awards. In
1992, the Commission issued its comprehensive final report which
centained numerous recommendations.

8. The Interstate Commigsion’s recommendation d4did nvﬁﬁﬁppiy £
statutory rape laws, ,

9. If an obligor has already received initial aexviaaq“hﬁ is
aware of the proceedings, and he may inform the tribunal ef




address changes if he moves so that the tribunal will be able to
deliver subseguent servige,

10. The Uniform Interstate Family Support Act (UIFSA}, a
recently~drafted model State statute governing interstate
processing, would Implement this recommendation in interstate
cases. Section 315 of UIFSA states, “A party whose parentage of
a child has been previously determined by or pursuant to law may
not plead nonpaternity as a defense to a proceeding under this
Act®, See the issue paper on interstate enforcemxent for a more
detailed discussion of UIFSA.

11, For example, California {if the child s 12 years eor older)},
Colorado, North Dakota, New Mexico, Ohio {unless good cause is
shown for not deoing so), Washington, and Wyoming require the
child to be made a party to a paternity action.

12. In order for a State to use long-arm in a cass, the alleged
father must have had "contact”" with the State, as specified by
State law. For example, many States’ laws allow the use of long-
arm in a paternity case if the non-resident obligor engaged in
sexual intercourse, which may have resulted in the child’s
conception, in the State.
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ENDNOTES
Annotation, *Patemity Proceedings: Right to Jury Trial,” 51 ALR4th 565
For example, see Misstssippi §33+9-15 and Oklahoma 10 § 76

Arizona, California, Delaware, District of Columbia, Hawail, Idaho, Kansas, New
Mexico, New York, North Carolina, South Carolina, Tennessee, Utal, Washington

For example, [lhnois §40-2513(b) states that "any party who desires a trial by jury on
the issue of parentage must file a demand therefore pursuant to and within the time
limits set forth in the "Code of Civil Procedure”; Ohio §3111.12(D) specifies that
*any party to an action brought pursuant to sections 3111.01 10 311119 of the
Revised Code may demand a jury trial by filing the demand within three days after
the action is set for trial, If a jury demand is not filed within the three-day period,
the trial shall be by the court™; Rhode Island §15-8-8.1 declares that "triai shall be by
the court unless trial by jury is claimed by either party within 10 days after the filing
of an answer in which event the trial shall be by jury.”

{olorado Revisedabtatute §19-4-128

County of El Dorado v, Schneider, 237 Cal.Rptr. 51 (Cal.Ct.App. 1987); Hyait v,
Hill, 714 P.2d 299 (Utsh 1986)

Maricopa, 778 P.2d 239 (Ariz. App.

Kentucky, Maine, Mississippi, and Rhode Island added the jury trdal right to their
provisions; New Hampshire and Utah did not.

States that have adopted the Uniform Parentage Act {UPA) are Alabama, California,
Colorado, Delaware, Hawaii, Illinois, Kansas, Minnesotz, Missouri, Montana,
Revada, New lersey, New Maxico, North Dakowa, Ohio, Rhode Island, Washington,
and Wyoming. Montana omits subsection 14(d), North Dakota and Wyoming add
the phrase "unless gither party demands trial by jury” after the phrase "without a
jury” to their versions of the UPA. Missouni §210.839(4) declares that “any party
shall have a right to trial by jury. A reguest shall be made within ninety days of the
first responsive pleading. If a trial by jury is granted, such trial shall take place
within 270 days of the order granting the reguest for & irial by jury. Where there is a
trial by jury, the jury shall only make factual determinations on the issui;gf
parentage.” B
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authorized two justices of the peace, "upon examination of the cause and circumstance” of
parentage to order the parent or putative parent of an illegitimate child whose support wag
likely to become a parish expense to "make payment of money weekly or other sustenation
for the relief of the child.” The version of these laws in effect in 1776 (6 George 2, chapter
31) authorized the parish officials who implemented the Poor Laws to apply one or more

. justices for the type of support order the law had credied. These applications wers

administrative in nature. Like other proceedings conducted "out of Sessions™ they took place
without a jury. Disgruntled defendants could appeal a resulting order to the Quarter or
General Sessions of the Peace, but "out of Sessions” appeals were decided by the session
Justices alone.

Of the six States that have adopted the Uniform Act on Paternity which does not provide for
a trial by jucy, four States added language allowing for the right.' The Uniform Parentage
Act provides affirmatively in §14(d) that trial shall not be by jury. In the explanatory
comments, the National Conference of Commissioners on Uniform State Laws explained that
"{tyhe use of a jury is not desirable in the emotional étmesyhm of cases of this nature, The
ciause eliminating the jurzf is bracketed only because in some States, constitutions may
prevent elimination of a jury tral in this context.” Eighteen States have adopted this Act,
some with, some without §14(d).?

.
e

QObservations

&f‘[.".“ﬁ'
1

In designing program revisions to expedite the proeess for resolving disputed paternity casei
[as contempiated by the Administration’s proposed changes to 42 USC §666(a)(2)], the dela_x
inherent in jury cases cannot be overlooked. Burgeoning dockets in courts can resuit in
scheduling of trials many months in the future. Lengthy proceedings invoiving filing and
arguing pre-trial motions, crafting jury instructions, and mustering expert testimony o
explain complex scientific evidence can complicate the resolution and precipitate frustration.
That a possibility for a jury trial exists under statutes in a significant number of States should
be a consideration in contemplating administrative mechanisms for resoiving patcmity cases.
It will also be a factor in imposing case processing timeframes.  Methods fori.tmmng the:
availability of jury wials (e.g., by mandating an explicit imeframe for ¢lacno?i or by linking
1o genetic testing) should be carefully exploned. ;
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Approximately thirty States have statutes which permit the parties to request trial by jury.
Of these, a few limit the right to demand a jury to alleged fathers only.? In only founeen
States is there clearly no State constitutional or statutory right to tnal by jury in a paternity
action.?

Discussion

The historical nature of patemnity proceedings as quasi-criminal coupled with the fact that the
State, with all is resources and expertise, is maintaining the acdon, can persuade a judge to
react favorably to an alleged father's jury trial demand. [t is crucial (o deflect this initial
reaction, and devise a method for ensuring that, 1o the greatest extent possible, conested
paternity cases are tried to the bench. Jury trials are not appropriate for paternity cases for
several reasons, including docket delays of over a year. Lengthy trials use up valuable count
and attormey time, whereas a bench trial normaily can be completed in half a day. Evidence
is of & highly personal pature and, as is the case with other family law litigation, should not
be affected by the chilling effect of public disclosure. The delay factor acts in the favor of
the alleged father by allowing him additional freedom from his support obligation, which has
the further effect of providing a disincentive (0 prompt case resolution.

In States where a statutory right to a jury trial in 2 paternity case exists, the person
requesting & jury trial must generally request it in 4 timely manner according to State stamm
or procedure or it is deemed waived.* For example, Missouri Revised Statutes §210. 339(4}
specifies that a request for a trial by jury must be made within ninety days of the first
responsive pleading. In its 1993 legislative session’ Missouri amended the timeframe w;&un
which a jury trial must take place after an order granting a request for trial by jury from 90 ::
days to 270 days, and also specifying that failure to have a trial within such time period shail
not result in 2 dismissal of the action.

""..“""d”!‘."& “ty
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Although in most instances the jury trial never materializes, the mere demand invoked early
on by an alleged father to preserve the right can be unsettling 1o the mother and demand
considerable preparatary work for the State bringing the action. Because of the prospect of
having to convince twelve aypersons of the reliability of scientific proof and rgwt challenges
to the mother's veracity, preparation for a jury trial can be intensive, 3‘»_






THE AVAILABILITY OF TRIAL BY JURY IN CONTESTED PATERNITY CASES
Executive Summary

This paper examines issues concerning the availability of trial by jury in an action 0
establish paternity. It specifies that approximately two-thirds of the States allow one or both
parties to a contested paternity case 1o demand a trial by jury, With the possible exception
of Wisconsin, State statutes rather than the State constitution is the foundation for such right.

While the frequency of actual jury trials occurring may be low as compared ta case
resclution methods involving stipulations, consent decrees, or bench hearings, the mere
request can trigger considerable preparatory work on the part of the parties and their counsel,
Several States’ approaches to placing restrictions on circumstances under which a party may
exercise the right to demand a trial by jury are featured, as well as a brief discussion of the
historical underpinnings of paternity cases as quasi-criminal proceadings,

Some possible ideas for legislative change at the Federal and/or State level in this regard are
set forth for consideration. s
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THE AVAILABILITY OF TRIAL BY JURY
IN CONTESTED PATERNITY CASES

Intreduction

This paper will examine issues concerning the availability of té'ial by jury in an action w©
establish patemity and possible ideas for circumscribing the situations in which a party may
demand this method of case resolution.

Background

State law generally governs whether a judge or jury will try a paternity case. Since the
Seventh Amendment of the United States Constitution does not apply o State courts, any
right 1o trial by jury in 2 patemnity case must be based on §iaie constitutional, statutory, or
case faw.! Only three States [New Jersey, Wisconsin, and Ohio] have case law that
recognized the existence of a4 State constitutional right to trial by jury in a patemity case.
However, all three States have enacted subsequent statutory provisions clarifying the extent
of the night and under what circumstances-it may be exercised.

Ohie Revised Code §3111.12(D), effective July 15, 1992, provides that "any party ic an
action o establish paternity may demand a jury trial by filing the demand within three days
after the action is set for trial. If a jury demand is not filed within the three-day period, the
trial shall be by the court.” The New Jersey Parentage Act, adopted May 21, 1983, specifies
that the “trial shall be by the court withowt a jury ~unless a pany to the action files with the
court 2 written request for a trial by jury within 10 days afler service of the complaint. The
complaint shall comtain a notice 1o all parties that they may request a jury trial within 10 days
of the service of the compiaint, Wisconsin’s statute is different in that it calls for an
affirmative waiver. Wisconsin §767.50 provides that the trial ghall bg by jury, unless the
defendant waives the right to trial by jury in writing or by statement in open count, on the
record, with the approval of the court and the complainant.
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Approximately thirty States have statutes which permit the parties to request trial by jury.
Of these, a few limit the right to demand a jury 1o alleged fathers only.?  In only founsen
States is-there clearly no State constitutional or statutory right 1o trial by jury in a paternity
action.’

Discussion

The historical nature of paternity proceedings as quasi-criminal coupled with the fact that the
State, with all its resources and expertize, is maintaining the action, can persuade 3 judge to
react favorably to an alleged father’s jury trial demand. It is crucial to deflect this initial
reaction, and devise a method for ensuring that, 1o the greatest extent possible, contested
paternity cases are tried {0 the beneh. Jury trials are not appropriate for patemity cases for
several reasons. including docket delays of over 2 year. Lengthy trials use up valuable court
and attorney time, whersas 3 bench trial normally can be completed in half a day. Evidence
is of a highly personal nature and, as is the case with other family faw Hitigation, should not
be affected by the chilling effect of public disclosure. The delay factor acts in the favor of
the alleged father by allowing him additional freedom from his suppont obligation, which has
the further effect of praviding a disincentive to prompt case resolution.

In States where a statstory right to a jury trial in a paternity case exists, the person
requesting a jury tnal must generally request it in a timely manner according to Siate statute
or procedure or it is deemed waived. For example, Missouri Revised Statutes §210.839(4)
specifies that a request for a trial by jury must be made within ninety days of the first
responsive pleading. In its 1993 legislative session’ Missouri amended the timeframe within
which 3 jury wial must take place afier an order granting a request for trial by jury from 50
days to 270 days, and also specifying that failure to have a trial within such time period shall
not resuit in 2 dismissal of the aciion,

Although in most instances the jury trial never materializes, the mere demand invoked early
on by an alleged father 1o preserve the right can be unsettling 1o the mother and demand
considerabie preparatory work for the State bringing the action. Because of the prospect of
having to convince twelve laypersons of the reliability of scientific proof and meer challenges
to the mother’s veracity, preparation for a jury trial can be intensive.
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Many paternity cases can be resolved without the necessity of a full adversary bench or jury
trial. Frequently, even those cases in which the alleged father initially gdenies the allegations
become uncontested at 3 later stage, particularly upon receipt of genetic testing results which
indicate non-exclusion and a high likelihood of paternity. With the advent of genetic testing,

| paternity actions have become less of a credibility contest between disputing parties and more
of an objective search for biological truth. Other than waiver by failure to make a timely

demand, to what extent can the exercise of the right to demand a jury be Limited? Of
particular note is a Colorado statute which links the right to trial by jury in patemnity cases to
genetic testing results.® It specifies that the petitioner or respondent may demand a trial by
jury of six persons to determine the existence or nonexistence of the parent and child
relationship. However, if genetic tests or other tesis of inherited characteristics have been
administered as provided in section 13-25-126, C.R.S., and the results show that the
probability of the alleged father’s paternity is ninety-nine percent or higher, the alleged father
may not demand a trial by jury.

Siate constitutions generally contain a clause which specifies that “the right of trial by jury
shall remain inviolate.” This type of clause generally is construed to mean that any right to
jury trial that existed at common law, on either the date the constitutions was adopted or the
date the constitution specifies as being applicable, cannot be abridged by legislative
enactment. Several counts that have addressed the issue of an alleged father’s constitutional
right to trial by jury in a paternity case have found such right to be non-existent.* The
courts which have found no constitutional right 1o a jury tnal generally aver that there was
no such thing as a common Jaw action for declaration of patemity and support, illegitimate
childran being without a common law right 10 support from their fathers, That being the
case, no right 10 jury trial existed and the legislature is free to grant or revoke the statutory
right at any tume, ’ |

For exampie, the Arizona Supreme Court upheld the constitutionality of Arizona’s paternity
statute which requires trial to the court and precludes the right to trial by jury,” In its
opinion, the court traced the roots of Arizona common law. [t noted particularly that
paternity actions did not exist under England’s non-statutory common law because the
common law did not impose a duty of support upon the father of an illegitimate child. It
explained that 18 Elizabeth, chapter 3, as amended, which created paternity actions in
England, did not create 2 right 16 3 jury trial in paternity actions. Instead, this law



authorized two justices of the peace, "upon examination of the cause and circumstance” of
parentage to order the parent or putative parent of an illegitimate child whose support was
likely to become a parish expense to “make payment of money weekly or other sustenation
for the relief of the child.® The version of these laws in effect in 1776 (6 George 2, chapter
31) authorized the parish officiais who implemented the Poor Laws to apply one or more

‘ justices for the type of support order the law had created. These applications were
administrative in nature. Like other proceedings conducted “out of Sessions* they ook place
without a jury. Disgruntied defendants could appeal a resulting order to the Quarter or
General Sessions of the Peace, but *out of Sessions® appeals were decided by the session
Justices alone.

Of the six States that have adopted the Uniform Act on Patemnity which does not provide for
a trial by jury, four States added language allowing for the right.' The Uniform Parentage
Act provides affirmatively in §14{d) that trial shall not be by jury. In the explanatory
comments, the Natonal Conference of Commissioners on Uniform State Laws explained that
*(the use of 3 jury is not desirable in the emotional atmosphere of cases of this nature. The
clause efiminating the jzzr%f is bracketed only because in some States, constitutions may
prevent elimination of a jury trial in this contexi.* Eighteen States have adopted this Act,
some with, some without §14(d).°

Observations

I designing program revisions to expedite the proeess for resolving disputed paternity cases
[as contemplated by the Administration’s proposed changes to 42 USC §666(2)(2)], the delay
inherent in jury cases ¢annot be overlooked. Burgeoning dockets in courts can resull in
scheduling of trials many months in the future. Lengthy proceedings involving filing and
arguing pre-trial motions, crafting jury instructions, and mustering expert testimony
explain complex scientific evidence can complicate the reselution and precipitate frustration.
That a possibility for a jury trial exists under statutes in a significant number of States should
be a2 consideration in contemplating administrative mechanisms for resolving paternity cases.
It will also be a factor in imposing case processing timeframes.  Methods for limitng the
availability of jury trials (¢.g., by mandating an explicit timeframe for election or by linking
to genetic testing} should be carsfully explored.




Federal Legislative Possibilities

Since paternity establishment is a matter of State law, a Federal law which would wholly and
unconditionally preclude States from allowing 2 party to a contested civil action from
requesting a trial by jury may be subject to challenge as Federal intrusiveness and contrary to
the Tenth Amendment. On the other hand, requiring States, as a condition of Federal
financial participation in their child support program, 10 enact laws which restrict the
availability of a jury trial to limited circumstances in which the demand is timely made, the
results of genetic testing reflect an inclusionary percentage probability of paternity lower than
the State's rebuttable presumption threshold, and the alleged father agrees to pay all costs
and wilness fees, as well as support retroactive (o the date of the filing of the action or the
child’s birth may be worth exploring. Alternatively, the matter of the right to a jury trial in
a paternity case could remain a State determination on a case-by-cass basis, with States gign
the flexibility to repeal or place restrictions in the provisions of their jury trial statutes, such
as the changes made by Colorado, for instance.
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For example, see Mississippi §93-9-15 and Oklahoma 10 § 76

Arnizona, California, Delaware, District of Columbia, Hawali, Idzho, Kansas, New
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For example, [linois §40-2513(b) states that "any party who desires a irial by jury on
the issue of parentage must file a2 demand therefore pursuant to and within the time

limits set forth in the "Code of Civil Procedure”™; Ohio §3111.13(D) specifies that

*any party to an action brought pursuant 1o sections 3111.01 10 3111.19 of the
Revised Coxle may demand a jury tnal by filing the demand within three days after
the action is set for trial, If a jury demand is not filed within the three-day period,
the trial shall be by the court™; Rhode Island §15-8-8.1 declares that "trial shall be by
the court unless trial by jury is claimed by either party within 10 days after the filing
of an answer in which event the trial shall be by jury.”

Colorado Revisedsftatute §19-4.128

ider, 237 Cal.Rptr. 51 (Cal.Ct. App. 1987); Hvan v,

Maricopa, 778 P.2d 259 (Ariz. App.

Kentucky, Maine, Mississippi, and Rhode Island added the jury trial right o their
provisions; New Hampshire and Utah did not,

States that have adopted the Uniform Parentage Act (UPA) are Alabama, California,
Colorado, Delaware, Hawaii, Hlinois, Kansas, Minnesota, Missouri, Montana,
Nevada, New Jersey, New Mexico, North Dakota, Ohio, Rhode Island, Washington,
and Wyoming., Montana omits subsection 14(d), North Dakota and Wyoming add
the phrase "unless either party demands trial by jury” after the phrase "without 2
jury® to their versions of the UPA, Missouri §210.839(4) declares that “any party
shall have a right to trial by jury. A request shall be made within ninety days of the
first responsive pleading. If a trial by jury is granted, such trial shall take place
within 270 days of the order granting the request for a trial by jury, Where there is a
trial by jury, the jury shall only make factual determinations on the issue of
parentage.”
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Issues Surrounding Noncooperation and Paternity Establishment

- Executive Summary

. Child Support agencies have been struggling to improve paternity establishment performance

in the face of rapid expansion in the numbers and rates of out-of-wedlock births, While
there has been much discussion of this problem among teenagers, there has been little study
of this phenomenon in the 25-44 age group which has experienced the most increase.

There are a number of incentives for cooperation in paternity establishment. Paternity

establishment is the first step toward a child support award which can provide some stable

support for the child. In addition, there are non-pecuniary incentives, Knnwieﬂgc of family
medical history is important. The emotional and psychological benefits of a child knowing
who his father ic are important. As 2 matier of fact, a higher value is placed on these
intangible benefits than on financial ones.

Cooperation and it corollary, noncooperation, has a fairly standard definition: appearance for
appointments, appearance fof judicial or administrative proceedings, provision of complete
and accurate information. While there are good cause provisions for noncooperation, their
use so limited that they do not appear to be an option. Beyond this we have little
information on noncooperation. This probably reflects the subjective nature of the
determination. Further, the paternity estabiishment process by its personal nature presents
even more problems.,

3o
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There are also disincentives for paternity establishment. The presence of informal support is
an important factor. Child support agency attitudes can be negative. The Federal incentive’
system works counter to rewarding paternity establishment efforts,

The literature provides a wide variety of findings and recommendations with regard to
paternity establishment and noncooperation. Those studies which address agency
performance show that poorly performing agencies ofien use noncooperation as a scapegoat.
On the other hand, agencies which are better performers tend to dismiss rznnq&perauan by
mothers as a nonproblem, or if a problem, one that ¢an be easily solved by a‘good
educational program. The truth probably lies somewhere in between. Clearly aggressive

i



management, highly motivated staff and strong administrative procedures can have an
impact.

But, cooperation is 2 voluntary action. We know little about the decision processes involved.

_ In addition, there is little information about the older group of mothers where the increase in

gut-of-wedlock births has been so great. Finally, while we know some of the incentives and
disincentives to establish paternity, there has been little examination of the role of fear of
violence. Much has been said, but little written, on this factor. All of this presents us with
a number of issues especially as we move to expand patemity establishment through stronger
efforts and through expansion of the universe.
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Issues Surrounding Noncooperation and Paternity Establishment
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According to the Census Bureau Survey on Child Support and Alimony: 1989, as of Spring of

1990, approximately 10.0 million mothers age 15 and over were living with their own children
who were under 21 years old and whose fathers were not living in the households. The poverty
rate for all women with children from absent fathers was 32% in 1989, thus 3.2 million mothers
had incomes beiow the poverty level. The poverty rate for never-married mothers was 53.9%
compared to a rate of 23.1% for ever-married mothers. The poverty status of mothers with less
than a high school education was 59.1%. The pov'erty rate for mothers under 30 was 49.2%.

Almost 56% of women of all income levels receiving Aid to Families With Dependent Children
(AFDC) have never been married. Over one-half of the AFDC budget goes to families where
the mother was a teenager when her first child was bom. Both of these statistics point out the
importance of establishing paternity. The identification of the father and his potential to
contribute to the care and financial support of his progeny could mean a step in the direction of
self-sufficiency for the family as well as savings for the States and the Federal Governrnent.'f_',-
17
Data from the National Center for Health Statistics indicate that 28% of total births were out—éf—
wedlock in 1990. This means that approximately one out of every four children in our socié}
is born out of wedlock. Figures from the late 80's show that the out-of-wedlock biﬁh
phenomenon has become ingrained; there is an increase in both actual numbers and in the

percentage of growth rate,

More specifically, the total number of births to unmarried mothers in 1990 totaled 1,168,384,
a 6% increase over 1989, This is a 76% increase over the 665,700 out-of-wedlock births at the
beginning of the decade in 1980, The 1980 figure represented, in turn, a 67% increase over the

398,700 out-of-wedlock births reported at beginning of the previous decade. [l

- .

The increases in the birth rates were substantial for unmarried mothers in all ag'é groups. Birth
rates were highest for unmarried mothers aged 18 to 24, with 57-62 per 1000. Because the



number of teenage women declined during the 1980's, the number of births to this age group
was not as high as might have been expected.

However, the number of women aged 20 and older increased, particularly the 25 to 44 year

~ olds, Increasingly this group is unmarried, This situation combined with the rising rate of non-

marital childbearing caused sharp increases in the number of out-of-wedlock births to this group:
between 1980 and 1989, the humber of births rose from 393,946 10746,289, an 89% increase.
Because these women are older, it is possible that child support may be imposed and collected
with more success with this group than with the teenaged one, assuming that paternity ¢an be
established. (METS, 1992) :

Research has shown that welfare presents an intergenerational problem, with young mothers who
are the daughters of welfare mothers giving birth to additional children, wha if they are women .

may continue to depend on the AFDC system for the periodic support of themselves and their .

children, This group of women, although not the men who have fathered their children, has
been the subject of research for some time. Unfortunately, there is very little literature available
which studies the older group of women who are responsible for the sharpest increase in unwed
births, much less on the men who father these children.

e
LI r‘

LA TRNCN

tc-f;l

-F

. But, what are the incentives to cooperate with the various entities which can provide help 121

establishing paternity? Establishing paternity is the first step toward a child support award and
child support payments, in turn, ¢an be a step toward family self-sufficiency. Immediate wage
withholding can provide a consistent source of income for the child and mother and medical
insurance can be an important part of the support package. Survivor’s benefits through Social
Security can be another source of income,

There are also non-pecuniary benefits which derive from paternity establishmegt. Knowledge
of family medical history can be important. There are also emotional an&:'"fpsychniugicai
henefits. Kaowing one’s father, or just knowing who he is, can be import@t“to a chiid’s
development.  Studies have shown that bonding occurs within the first year of birth.



Interestingly, the literature indicates that mothers tend to place the strongest emphasis on the
value of the non-financial benefits of paternity establishment (Wattenburg, 1991; Ellwood and
Legler, 1993) and men do value their children. (Furstenberg, 1992)

. For public assistance recipients, cooperation in location and paternity establishment is a
requirement for the receipt of AFDC and Medicaid benefits with certain good cause exceptions.
Welfare recipients also receive a $50 monthly passthrough when the absent parents pays child
support. There has been movement in other Federal areas and in the States to tie cooperation
in paternity esmblishment efforts to the receipt of other Federal and State social benefits as a
means of limiting expenditures,

But how is cooperation and, by extension, noncooperation defined? The requirements for the
leved of cooperation for various benefits are defined with varying degms‘of precision in Federal
and Swte regulations. Most of these regulations also include provision for good cause
exceptions. The requests for and granting of good cause exceptions represent such a minuscule
portion of the AFDC and IV-D caseload that elaboration is not necessary. Let it suffice to list
the good cause exceplions which apply to AFDC, Child Support and Medicaid: antcipated
physical harm; anticipated emotional harm; incest or rape; pending adoption; and, preacirsgzicg;;
service,

FE gt

Cooperation, and its corollary non-cooperation, cannot be so ¢learly determined. The Fedeml
AFDC regulations define cooperation as:

(1) Appearing at an office of the State or Jocal agency or the child support agency as
necessary o provide verbal or written information, or documentary evidence, known to,
possessed by, or reasonably obtainable by the applicant or recipient;

(2) Appearing as a witness at judicial or other hearings or proceedings;

(3) Providing information, or attesting to the lack of information, wider penaity of
perjury; and, e



ey : .
Aty om

i or ok,
R

SRS AL

(4) Paying to the child support agency any support paymenis received from the absent
parent after an assignment...has been made.

The Food Stamps regulations are more detailed. They provide for good cause exceptions as they

_ relate to specific provisions of the regulations, such as failure to appear for an interview, failure

to provide 2 social security number, or failure to fulfill work requirements. The regulations
provide numerous examples of what constitutes refusal to cooperate.

At the State level, studies in California and Maryland include three of the four aspects of the
Federal definition of cooperation/noncooperation; i.¢., fatlure to appear for appointments, failure
10 appear for court proceedings, and failure to provide complete and/or accurate information.
Michigan regulations include the same types of failure to cooperate; and, in addition, they stress
the subjective nature of any determination of noncooperation and include factors to be taken into
consideration before 3 finding of noncooperation.

While there is some literature on noncooperalion with AFDC and Food Stamps, there is little
information available on noncooperation in paternity establishment specifically. An Office of
Inspector General report (Jamuary, 1990) based on visits to 13 sites which were considered
“effective” in paternity establishment provided the following general use definition of
noncooperation for paternity sstablishment:

o

*,.refusal 1o keep appointments for intake interviews, legal hearings and blood tests, 4nd
refusal to divulge information about the putative father.”

EFtnnd b
Hppa st r

An area which is not addressed in the OIG report is the fact that the paternity establishnient
process can be formal and legalistic and the interview process invagive. (Wattenburg, 1991) In
this sensitive area, the definition of noncooperation becomes problematic.

Local practices can also be influenced by attitudes, caseloads and even pay scales for workers,
Positive attitudes and reasonable caseloads can go a long way toward improving worker
performance. Good pay scalds and incentives have also been effective in gcnc;:a:mg an increase
in the numbers of pamzm established. (METS, 1932} ""‘




What is the situation at the time of birth? Wattenburg, among others, found that with adolescent

_ mothers the father was present at the time of the birth 60% of the time.(Wattenburg, 1991)

Further, she and others have concluded that the father is ofien around for soms time after the

. birth and often provides informal support. (Wattenburg, 1991; Radosh, 1990; Gabbard and

Wolff, 1977, Bernstein, 1982; Price and Williams, 1990). This would appear to present a
positive situation in which the issue of cooperation, or noncooperation, might not appear. Yet
among the disincentives of establishing paternity after the birth is the presence of this informal
support. ‘The mother may not want to jeopardize her relationship with the father and the support
he provides by involving him with the formal paternity establishment and child support system.
(Wantenburg, 1991 Ellwood and Legler, 1993) Thus, she may provide incomplete or
inaccurate information, ‘

This leads to a second disincentive for the mother to cooperate in paternity establishment: child
support agency attitudes, Often the nature of the paternity establishment process generates a
negative response.(Wattenburg, 1991) In addition, the incentive payment system for child
support agencies works against paternity establishment and could easily be influencing staff in
this direction as well,

Under the current formula for incentive payments, States are discouraged from pumifgg,
paiernity work because payments are based on a ratio of collections to administrative costs.-
Paternity work, especially in the short term, generates administrative costs but doss not tzndf%:i
generate large collections. This is even more the case with nonAFDC cases where incentive
payments are capped. Given this environment, supervisors and staff must incline toward
working big payoff cases, not patemities,

Finally, there is an additional disincentive to establish paternity: fear of violence. It may be that
the mother has ended her relationship and has no desire to see the father again. This sentiment
may or may not involve actual previous experience with abuse or threats of violence, The tiny
percentage of cases which fall into the good cause arena would indicate that zl*zifis not an avenue
which i5 often - or easily - pursued, :‘f:f;

L



It has been noted that in these difficult situations, the child support agency may not only not help
the mother but also may not protect her. (Ellwood and Legler,1993) In relation to this issue,
it should be noted that paternity establishment has important visitation and custody implications
whether the couple is married or not and which deserve serious consideration.  Unfortunately,
_ there is litde literature available on the often unstated fears of these mothers for themselves and
their children.

The stories of poor performance by child support agencies in paternity establishment are well-
documented and often cite “noncooperation® as a barrier to successful patemnity establishment
efforts. The OIG report(1990) found that the two most important reporied barriers to paternity
establishment  were the parents and the adjudication process, The report ciies numerous
suggestions by the agencies involved for improving case processing and management, including
better inlerviewing, streamlining of adjudication, additional staff and staff specialization and
better interface between IV-A and [V-D and IV-D agencies and the courts. Improvements in
these areas often appear in descriptions of best practices by IV-D agencies.

o
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The report viewed parental noncooperation as an education issue to be addressed %«
informational programs on the benefits of patemity establishment. It noted "mothers pmvi@é
incomplete or no information about the putative father due to 2 lack of understanding of the
benefits of paterity establishment and other factors.” This statement is matched by "fathers do
not want to accept parental responsibility.”  Without dealing with the gender implications of
these statements, the report continued to state that child support workers viewed favorably the
use of financial penalties as incentives for cooperation.

McLanahan, Monson and Brown examined superior paternity establishment performance in three
counties in Wisconsin, (McLanahan, Monson and Brown, 1992) They congiuded that good
administrative practices are more important than cooperation by the mother in wccessfzxi effont
to establish paternity. Among the administrative practices they found to be" $smportant were
recordkeeping that made records complete and available, a timely and pertinent intake interview
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using child support enforcement staff, and a ressonable caseload ratio. This latter turned out
to be 300-400 cases per staff person in Dane and Racine Counties. A higher ratio of 700 per
staff person in Milwaukee resulted in lesser performance. A recent GAO study indicated that
nationwide the average caseload per staff member was 1,000,

, A recent Measuring Excciiexicc Through Statistics (METS) report provided an overview of

paternity establishment practices at the State level in 1992. The review included a sampling of
effective programming related to hospital-based paternity establishment, simple and efficient
procedures after the hospital, use of genstic test results, outreach and education, incentive
program and interrelationships with other programs. The main conclusion was that the provision
of multiple opportunities for consent, timely intervention and case processing and strong
management were major factors in the development of a successful paternity establishment
effort. The paper noted the importance of innovative outreach and education and interface with
other concernad agencies all along the continuum of patemity establishment.

A study af the Ghio éemczzsmwz project, Pare \iidren, showed that a series

" of complex interactions among various agencies azzé apparer?i noncoaperation by mothers to be

major faciors in poor agency patemity establishment performance. (Adams, Landsbergen and
Hacht, 1990). They concluded that administrative reforms would not be adequate to improve
paternity establishment performance as required by the Family Support Act amendments of 1988
and that “interventions directed at client attitudes might be required”.
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A Marvland demonstration on custodial parent cocperation seemed to show that pan:r@l
cooperation was improved by efforts to improve interface between AFDC and Child Suppbrt
offices. However, it was not clear that the improved patemity performance was not the m&m
of increased focus provided by the demonstration. (Pacific Consulting Group, 1589).

Price and Williams reviewed a demonstration patemity project in Nebraska which atempted t0
implement many of the educational recommendations contained in the studies listed above. (Price
and Williams, 1990). As pant of the project, educational seminars were offered to mothers
needing paternity established. The major purpose of the seminars was to inform the mothers of
{1) the purpose of paternity establishment, (2) benefits of it to mother and cl?_g"‘ld, (3) the legal
process for paternity establishment including the mothers rights and ms;ponsibﬂ'iije.s, {4) the use
of genetic testing and test results, (5) what cooperation is required of the mc;thér, {6) how to
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complete the paternity questionnaire. The issue to be addressed was whether this educational
effort would improve cooperation with the Specialized Paternity Unit (also part of the
demonstration),

_ The findings of the project hgve been cited elsewhere as indicators of poor agency perfarmance

in the face of information provided by the mothers. First, the statistics: 94% of the AFDC
mothers knew the father’s name, 49% knew his address, 29% knew the telephone number, 28%
knew the social security number and 28% knew the employer's name. However, the resulis
were that the paternity establishment rate was the same for those who attended the seminars and
those who did not.  Clearly poor agency performance and weak project administration were
factors in the handling of this information. While AFDC paternity establishment rates did
measurably improve, overall performance was still poor.,

Ellwood cites the information provided as “considerable knowledge® of the alleged

father.(Ellwood and Legler, 1993) However, the project report indicates that *these proportions

seem higher that what is typically believed about this groupeof mothers™ in terms of information

provided. However, it is possible that the results of subsequent Jocate work had impacted the

data in the files. It is later stated that the "data do not reveal that the educational seminars

improved AFDC recipient cooperation of the IV-D agency.”

The very low paternity establishment rate in the praject could well reflect the quality of ﬂ}e
information provided; a sort of noncooperating cooperation, In addition, the report noted that-
the average time for paternity establishment for AFDC mothers was seventeen and amizs‘if

months while that for non-AFDC mothers was ten months. The report posits that the difference

in information provided could be a factor in the time differential, with non-AFDC mothers more

motivated to provide accurate, useful information.

Ann Nichols-Casebolt found poor agency performance in Arizona (Nichols-Casebolt, 1992)
derived from poor interface between IV-A and IV-D and between IV-D and the courts, In
addition, she found that specialization of tasks can be a barrier to paternity establishment if they
are not well-coordinated, that community doubt about child suppornt agency ,éf‘fgczivezztss can
affect willingness to cooperate, that the time lag in establishing paternity affects hczh cooperation
and efficacy of paternity establishment efforts. Finally, she noted that the Arizgna definition of
noncooperation included the standard faiture to appear for interviews, etc, and/or not providing
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complete or accurate information, She concluded that lack of cooperation was a function of lack
of knowledge of the benefits of paternity establishment.

However, she also connected performance in Arizona with the Nebraska Paternity Establishment

_ Project where she concluded that the educational program had little impact on patemities

established. Additional conclusions drawn from the Arizooa study were that caseworkers believe
that the provision of informal support by the father mitigates child support agency efforts to
pursue paternity establishment and that poor agency performance means that the mother gets few
benefits from the program anyway, This latter point and the absence of resources to address
weaknesses would seem to create a self-fulfilling prophecy where neither side expects much from
the other and thus nothing is achieved. It has been posited that this same set of attitudes may
govern police response to domestic violence calls; an idea which could explain some of the lack
of data. (Notar to Cleveland interview, 1993)

In Poor Support, David Ellwood cites an unpublished study by Paul Jargowsky which addresses
the noncooperation issue. The study notes that "In very unusual cases, the mother may
cooperate fully yet not know the identity of the father...In our sample of 52 cases from upstate
New York counties, only one case in fifty-two did not have the name of the father listed.”
Ellwood continues to emphasize the importance of also obtaining the social security number and
to discuss the government’s emphasis on pursuing paternity establishment as a source of welfare
savings while the welfare system offers few incentives for the mother to cooperate. Fuxthcr,
while the assumption that the government has just not been doing a good job on patemyy\
establishment is probably a fair one, there tends to be a glossing over of the problem of wcrzm
who provide inaccurate information or of performance in the face af rapidly increasing mwsfa;f
out-of-wedlock births, ) e

Finally, a number of focus groups were conducted in connection with the establishment of the
Parents Fair Share Project (Furstenberg, 1992). Interviewers found a great deal of gender
mistrust among the participants. Further, they found hostility toward the TV-D agencies. The
mothers faulted poor performance and the fathers faulted failure to recognize the unevenness of
the lives they lead. The interviewers also noted a great deal of misinformation by both parties.

This combined with the hostility resulted in noncooperation with the 2V~i};.agezzcy Esther
Wattenburg found similar misinformation and lack of knowledge of the welfare 3 s}'stem in 2 study
in Minnesota, -



Focus groups from the Teen Parent Demonstration Project in Illinois and New Jersey found that
in addition to money and involvement with the child problems, teen mothers listed disputes
involving jealousy, physical abuse, drugs and alcohol and attempted kidnapping. Interviews also
revealed that a number of these women believed that if the father was already providing informal

_ support and was emotionally involved with the child, that he would continue to provide what he

could as a result of his emotional bond. This attitude could help explain what some have seen
as a short-sighted view of the parental support situation.

Here too interviewers found hostility to the IV-D system, inctuding the view that its goal is to
punish the father; fear of jeopardizing the relationship and support by dealing with the agency;
and, the perception of hostility on the part of workers at the TV-D agency. This latter perception
was felt by both men and women.

LY
i

The literature provides a wide variety of findings and recomrnendations with regard to paternity
establishment and noncooperation. Those studies which address agency performance show that
poorly performing agencies often use noncooperation as a scapegoat, blaming their clients rather
than their own weaknesses for failure to establish paternities. On the other hand, agencies Wthh
are better performers tend to dismiss noncooperation by mothers as a nonproblem, or if a -
problem, one that can be easily solved by a good educational program. The truth probably lles
somewhere in between. Clearly, aggressive management, highly motivated staff and strorg
administrative procedures can have a large impact.

However, cooperation is a voluntary action. It can be influenced by threat of sanctions and
other potential punishments but it still remains the mother’s decision. Unfortunately, we know
little about the decision processes involved in noncooperation. Most of the literature deals with
teenage mothers and the fathers of their children. It discusses how teen mothers and fathers
often feel that it is important to sign the birth centificate but that marriage is not 3lways regarded
as a good solution by the parents and social workers involved. LN
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Studies have not addressed the older group of mothers where the rate of increase in out-of-
wedlock births has been so great, We know little about this latter group and their decision-
making, We do know that with the younger group there is a deep-seated gender mistrust and
a mistrust of the welfare system and other public agencies, including child support, It would

~ pot be surprising to see some of this reflected in the older group as well. This older group

probably has more experience in using or manipulating the system.

Federal and State definitions of cooperation, by necessity, have to allow for a great deal of
subjective judgment. This combined with a welfare population that has some sophistication in
dealing with the system has resulted perhaps in something which we can call noncooperating
sooperation. The welfare recipient provides enough information to satisfy the caseworker that
she is cooperating but not enough to lead 0 a successful paternity eswablishment.  Services are
provided without the necessity of jeopardizing the relationship with the male or more impontantly
without being forced to confront him. ,

This is a fuzzy area. There is lots of suspicion that fear of violence plays a role in the decision
to cooperate in patez;tity establishment; yet, there is little documentation. The percentage of
good cause exceptions is 50 small that one tends to dismiss it.  If child support assurance and
universal paternity establishment are to be implemented, this issue and others need o be
examined.
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A.  If the incentives to establish paternity for AFDC and financially independent women are
primarily non-financial, how does a larger welfare passthrough or the promise of a child
SUPpPOTt ASSUrAnce payment, overcome noncooperation in paternity establishment?

B.  How are decisions to cooperate or not cooperate in establishing paternity made?
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» Women's groups and line workers could be surveyed
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II. Regulations and Initiatives

A,

Interviewing concerning this issue will be a part of Year Three activities
undertaken by the staff of the Program Improvement Grant in Denver Colorado

What do we know about coercion, abuse and violence as facters in the determination to
cooperate in patemnity establishment?

L

How do we capitalize on the presence of the father at birth and in early infancy

Women’s groups and line workers could be surveyed

The Violence Against Women Act has been re-introduced, we could attempt to
require that a study be conducted an non-cooperation in paternity establishment
as part of this legislation. Any study should be limited to the paternity
establishment process becanse this process is much more personal and potentially
dangerous thag the application for welfare benefits. (See below)

Links could be established between OCSE and the OCS Family Violence
Program. Joint research might be a possibility,

At 2 minimum, programs throughout the Department of Health and Human
Services could be surveyed for their connection to this issue and possible
unintended negative impact. ’

S E T ¥

establish paternity and involve him in the life of the cﬁz?ﬁ even if the adult relationship
is terminating?

Regulations could be issued in this area based on the experiences of the Program
Improvement Grants in New York City and Denver requiring the use of trained
personnel to work with both parents during both the pre and post natal period in
the hospital and at related facilities, ,f

\!F

An initiative could be launched (o encourage work with local B}ireaus of Vital
Statistics to improve information gathering for paternity establishment including

12




the use of additional supplementary community sensitive staff at the hospital and
allowing for information regarding paternity establishment to be provided within
a reasonable time period afler the birth, rather than just in the hospital at time of
birth, OCSE has already initiated contacts in this area at the national level,

"B, if paternity establishment is to become mandatory under a child support assurance

system, should good cause be redefined?
Il Legislation

A.  The Violence Against Women Act currently under consideration could be amended to
include a study of the role of abuse and threats of violence against women by their
partners, whether the putative father or not, in the patemity establishment process.

B. Are the custody issues that derive from paternity establishment a factor in the
determination fo cooperate in patemity establishment? Will they become more of an
issue with universal paternity establishment efforts?

e Consideration _could be given to legislation that would require that paternity
establishment be decoupled from other legal steps. Cusiody rights could rest with
the mother unless specific legal action is taken w redefine them.

*oa

[

#y . .
RN P TRy
x ]

BCCleveland
6/93

w APy
CE o Trglen

13



'
!

Works Cited in Noncooperation and Paternity Establishment .

Adams, C.F.Jr., Landsbergen, D, and Cobler, L.L., “Interorganizational Dependencies and
Paternity Estabiishment,” Tnstitute for Research on Poverty, 1990,

Betnstain, B., "Shouldn’t Low Income Fathers Support Their Children?” cited in Ellwood

" and Legler

Cleveland, B.C. and Williams, A M., "Paternity Establishment: State Innovations,”
Measuring Excellence Through Statistics {METS), November 1992

Eliwood, David and Legler, Paul, Gerting Serious About Parernity, January, 1993 DRAFT

Ellwoed, David, Por Support, 1988

Furstenberg, Jr., Frank F., 8herwood, Kay E., & Sullivan, Mercer L., "Caring and Paying:
What Fathers and Mothers Say About Child Support. A Report Prepared for the Parents”
Fair Share Demonstration.” Manpower Demonstration Resgarch Corporation, 1992,

Gabbard, G.0. and Waolff, JR., "The Unwed Teenager and Her Male Relationship,” cited in
Ellwood and Legler

McLanahan, Sara, Renee Monson and Pat Brown, “Paternity Establishment for AFDC
Mothers: Three Wisconsin Counties,” paper presented at Paternity Establishment: A Public !
Policy Conference, 1992,

Nichols-Casebolt, Ann, "Paternity Establishment in Arizona: A Case Study of the Process
and Its Outcomes,” in Paternity Establishment: A Public Policy Conference, 1952

LN

Office of the Inspector General, Effecrive Paternity Establishment Praciices: Technical
Report, January, 1990,

[T .
ST NG
. [

Pacific Consulting Group, "Maryland Custodial Parent Cooperation Pm;ect Final Report,”
1989,

Price, David A. and Victoria Williams, "Nebraska Paternity ije&L Final Report” 1990

Radosh, Alice, Chair, The Study Group on the Male Role in Teenage Pregnancy and
Parenting, The Male Role in Tez::age Pregnancy and Parenting: New Dzmcrwn,s‘ Jor Public
Policy, 1990

Teen Parent Demonstration Project,

w

oy per
W 'I;I'l

Wattenburg, Esther, Rose Brewer and Michael Resnick, "A Study of Patemnity Decisions of
Young, Unmarried Parents,” Final Report Submitted to the Ford Foundation, February, 1991 .



J—— - - o kARt s
¥
.

Lo s N . * “ - T
Dt Bt n mamnm o T e STt wt T e w L B T . = s
v T R W P I - P e LS R i . K - + a = Y ate -
e e e Ll m e TR T gl TR D e oI T PR L L PP St T LT

s v Ly D e ST T T T YL SR N U S Gl T e e

PR x e R AR S : A Pt Y b



fom

§ tie

t 37 S D
- L3

"-‘K{‘":‘ ;““

B S

- + a * a
+

GENETIC TESTING

Final Draft
June 28, 1993

Andrew Williams
Yvene Hilderson Riddick

'i't»:.l

et IEE

[ .\ .
R e e
A P

| LI



RR 1T

LI ._ R I
g L oy,

. ' A

L
, o o ‘ﬂ Ly
Soigpltaga bl

'
F
o

vha




GENETIC TESTING: EXECUTIVE SUMMARY

As a result of Federal requirements and advancements in genetic testing technology, genetic
testing is now routinely used. However, States conduct testing and use test results in
different ways, some of which may create lack of uniformity in interpreting test results, and

- some of which create unnecessary delays in establishing paternity, This paper examines

ways to sireamline the paternity establishment process through genetic testing reforms.
INCREASING STANDARDIZATION IN GENETIC TESTING

A itation of } iy Testing Labormiores, The Federal Government may want ©
mqumz thaz v-D agcnczt:s use test results obtained from a labcrawry accredited to perform
such tests, While the American Association of Biood Bank (AABB) is the organization that
presently provides accreditation, additional research would need to be conducted prior to
recommending the AABB as the organization to provide accreditation, if such accreditation
were federally-mandated.

Use of DNA Tests, Another issue to be considered when examining standardization of
genetic testing for parentage is which methodology - DNA or the traditional sequential
testing -~ should be the methodology of choice. The traditional sequential testing is well-
established and slightly cheaper. The DNA testing has advantages as well: it is viewed as
state-of-the-art, is not dependent on scarce reagents, and can be used in cases where the man
is deceased.

INCREASING AND EXPEDITING THE USE OF GENETIC TESTING

Ensuring the expeditious use of genetic testing is essential since most men will volunianily
acknowledge after receiving test results that show a high probability of paternity. Some

RELEatg Sl ot . AR
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options include:

= Use of default orders, with due process safeguards, when the man refuses to
cooperate with genetic testing.

. Offering the parties the opportunity 1o voluntarily submit to genetic testing before
such tests are ordered,

- Offering free or subsidized genetic tests,

. If tests are not free, collecting appropriate fees or reimbursement only after testing is

completed.
L] In cases where it is necessary 1o order testing, require that tests be coiﬁii)?eiied based
on the petition alone, without the need for additional testimony or cvid’g‘ag&

et



» Provide blood drawings at a court or agency office while the parents are present for
hearings or other appointments.

INCREASING THE VALUE OF TEST RESULTS

In some States, admitting genctic testing evidence can be cumbersome and the test results

* may be given little weight. To address these problems, the Administration has proposed

legislation which would require States to adopt procedures:

. which provide that any objection to genetic test results must be made in writing within
a specified number of days prior to any h&:i:zg at which such results may be
introduced in evidence, and if no cbiection is ma(ie, the test resulls are admissible a3
evidence without further foundation.

" that create a rebutiable, or at the option of the State, conclusive presumption of
paternily if test results indicate a threshold probability of the alleged father being the
* father of the child,

There are also additional reforms that would improve the value of genetic test results.

Possible options include:

. Use of retesting or additional tests if objections are raised to test results, rather than
automatically proceeding to a trial or hearing.

- Encouraging the parties to sign agreements, as part of the adjudication of the
paternity, that increase the value of test results (e.g., the parties agree to abide by the
resuits).
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GENETIC TESTING

In recent years, scientific advancements in genetic testing have revolutionized the paternity
determination process. Genetic tests can usually either exclude a man from consideration or
establish the probability that he is the father at 99 percent or higher, leaving little doubt as to

" whether an alleged father is actually the biological father. Genetic test results provide

powerful evidence and may, if they show a high probability of paternity, encourage fathers to
voluntarily acknowledge paternity.

Federal law requires States to have procedures for compelling all parties in a contested I'V-D
case to submit to genetic testing upon the request of any party.' Federal financial
participation (FFP) is available at the 90 percent rate to cover genetic testing laboratory
costs. As a resuit of Federal requirements and advancements in genetic testing technology,
genetic testing is now routinely used. However, States conduct testing and use test results in
different ways, some of which may create lack of uniformity in interpreting test results, and
some of which create unnecessary delays in establishing paternity. For example, some States
do not take swift action against an alleged father who refuses to cooperate with tests, do not
administer tests in an efficient manner, and do not give test results adequate weight in the
paternity determination process.

In order to streamline the paternity establishment process, issues in three areas need to be
examined: (1) increasing standardization in genenc testing, (2) increasing and expediting thg.
use of genetic testing, and (3) increasing the value of test results.

p 4
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INCREASING STANDARDIZATION IN GENETIC TESTING

To assist in ensuring that laboratories performed both legally and medically acceptable
genetic tests, in 1976 a joint committee of the American Bar Association (ABA) and the
American Medical Association (AMA) established guidelines that recommended sequential
testing (1) Red Cell Antigen, (2) White Cell Antigen (HLA), and (3) the Enzyme and
Proteins. Using the sequential testing method, laboratories are able to exclude at least 90
percent, but preferably 95 to 99 percent, of all falsely accused men. Another: advantage of
this guideline is the ability to sometimes exclude a falsely accused alleged fathar dunng the
first or second tier of testing, thus reducing testing costs.
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As more Iaboratories became involved in paternity testing, concern grew that the ABA/AMA
guidelines were not enough. That is, there should be standards that require competent staff
and a properly designed set of laboratory procedures to ensure the accuracy of test results.

To avgment the ABA/AMA puidelines the American Association of Blood Banks (AABB)

" started on-site laboratory accreditation in 1985, Under a grant from the Federal Office of

Child Support Enforcement the AABB developed the Standards for Parentage Testing
Laboratories which were published in 1990, In developing the standards, the AABB received
assistance from the Amercan Bar Association, the American Medical Association, the
American Society for Histocompatibility and Immmunogenetics, and the College of American
Fathologists. These standards form the basis for the Parentage Testing Accreditation
Program of the AABB and are subject to future revision as the state-of-the-art and experience
dictate. For example, the AABB established standards for DNA testing in 1992, a technique
in experimental stages at the time the original standards were formulated.

It should be poimed out that the AABB reviews iabamwncs based on the laboratonies’ ability
to exclude falsely accused men rather than on mciuawaazy evidence, i.¢., that is genetic lesis
that provide inclusionary evidence by showing the likelihood that an alleged father is the
natural father. ’

ﬁfty four (6? pcrcem) Child Suppen Enfcrcemcn: IV-D agencies use solely AABB accmd:tza
laboratories for paternity testing, While five States use the Deoxyribonucleic Acid (DNA) ,“-:

test exclusively, the majority of States who use AABB accredited laboratories have cozzng-:

that require for a battary of tests to be performed sequentially and only as necessary 0 ©
exclude parentage or reach a specific inclusion rate. {States with statutory requirements of
rebuttable presumption vary from a requirement of 95 percent to 59 percent inclusion rate,)

If the Federal Government were 10 authorize an organization to provide accreditation, which
should it be? It is apparent that the AABB has had a major role in the standardization of
genetic testing and has been successful partially because of its sensitivity in mvz}ivmg other
organizations (as listed above) in the development of standards. While the aﬁw
organizations have not been contacted to determine their interest in acquiring g}easierst:ip in
accreditation, the AABB is recognized by many in the CSE community as the ’xérganiz.atian

ies? Thirty-six of the %‘;




responsible for accreditation of parentage testing laboratories. No other accreditation system
seems to exist in the parentage testing arena, Whether the AABB would support their .
accreditation program being a mandatory one rather than the voluntary service that it is now,
however, remains in question and would need to be explored further.

" One might ask why mandate some form of accreditation, when 36 State CSE programs
already exclusively use accredited laboratories on a voluntary basis? Several States have
reported some difficulties in usage of nonaccredited laboratories that do not have contracts
with the CSE agency. For example, in one State, even though there is a statewide contract
with an AABB accredited laboratory which is used exclusively by the CSE agencies, judges
have discretion in which labs are used once the case is litigated. Specifically, a locat lab
vendor that is not AABB accredited is sometimes used. This local lab charges $138.00 per
person while the lab contracted by the State charges $130.00 per person. (Whether the
actual accuracy of the testing suffers is unknown.) In another example, while the State CSE .
agency uses its two AABB accredited contractual labs ex-clusively, there are instances where
once a case is litigated a judge will order the testing to be done by another laboratory that is
not accredited and does not have a contract with the State. This can increase genetic testing
prices for State CSE agencies.

Laboratories that are not presently accredited may resist a mandatory accreditation program.
The AABB charges a fee of $1,800 for accreditation. One representative of the Human
Identification Trade Association (HITA)? maintains, however, that it is not the cost of the »
accreditation that serves as a resistance. Rather, nonaccredited laboratories do not have to =g
follow the AABB standards which enables them to take shortcuts, thcretiy diminishing qualitg
control. Moreover, because shortcuts in laboratory procedures may be taken, nonaccredited f
laboratories may bid lower prices. If a State agency’s Request for Proposal (RFP) for £
genetic testing does not require AABB accreditation and puts a lot of weight on a bid with

the lowest cost, the State may be tempted to sacrifice test accuracy for the lowest bid.

-

There appears to be no data that are statistically sound that can prove that quality control is
inferior in laboratories that are not AABB accredited. Because of human involvement, even
AABB accredited laboratories make mistakes. A possible solution to make certain that
genelic testing is accurate is to pass a Federal statute that requires retesting upi::ig the request
of either party -- the mother or alleged father. The implementation of such a é_‘q_zitpte could

3



The retesting provided inclusionary results.

potentially have a high price tag. Consequentially, certain prerequisites such as evidence that
the Iabaratory may have made a mistake or corroborating evidence of the defendant’s
paternity would need to be built in. In re Paternity of Brarcher, 551 N.E.2d 1160 (1990) is
an example of an appellate case where the first round of testing excluded the alleged father.

A final issue that needs to be examined in the accreditation area is whether States should
have one statewide contract or permit contract staff who do IV-D work (such as county
attorneys) to seek their own contracts. In some States where this is permitted there is 2 wide
range of prices even though various contracts are with the same genetic testing firm.

BNAL al ba f fesis?  Another issue to be considersd when examining
sza:;émizz.azzm cff genetic testing for parentage is which methedology ~ DNA or the
traditional sequential testing — should be the methodology of choice.

The traditional sequential testing has gevm advantages. First, because it has been around
much longer than DNA it has a legal tradition. Second, it is a good methadology and is
capable of reaching a 99 inclusion rate as can the DNA test. Third, unlike DNA, data from
previous testing can be used if additional testing is necessary. Fourth, the testing is slightly
cheaper. The two laboratories that do the most business as CSE agency contracts charge az;
average of $85 per person for the sequential testing and $100 per person for the DNA
testing.?
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The DNA testing has advantages as well. First, both the popular press and staff in criminal =
law practice view the DNA test as a state-of-the-art test which in tum is changing public
perception of DNA in a positive fashion, Second, it is not dependent on good reagents. The
scarcity of reagents (used in HLA testing) is growing as a result of their increased use in
other medical fields. Third, its ability to be used in cases where the man is deceased has
caused that type of testing to increase. Paternity can be established after the father is dead.

The State of New York appears to be the only State that prohibits the use of QNA results in
court, (il is interesting 10 note, however, that the New York CSE program sxmmrac:ed

genetic testing laboratories use DNA if necessary.) Five CSE agencies use DNA as the test
of chaice, while the other States use DNA if necessary. Lack of statutes and case law could
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ﬁc:wntially cause problems in the admissability of DNA testing in a court room setiing,
Perhaps State CSE programs using DNA without supporting case law highlights that few
paternity cases are appealed, Finally, it should be noted that some adverse case law against
DNA exists. For example, the Commonwealih of Massachusetrs vs. Lanigan, 596 N.E.2d
311 {1992) establishes that DNA findings as a stand-alone test are not permitted. It does

" permit use of DNA findings in conjunction with HLA. The States of California, Minnesota,

and the territory of Guam also have case law that could pose problems for DNA admission.

Perhaps testing trends need to be observed longer before 2 decision is made as to whether the
Federal Government should have a role in recommending which methodology is used and if
sa, which one.

INCREASING AND EXPEDITING THE USE OF GENETIC TESTING

Ensuring the expeditious use of genetic testing is essential since most men will voluntarily
acknowledge after receiving test results that show a high probability of paternity. Some
options, which could sither be mandated or encouraged by the Federal Government, are
listed below,

default C an. _ _ 2 sting, Default orders, which
aiiow paternity to bc cstabltshzd b'ased ona refusal to submlt to genetic testing, provide an
incentive for men to cooperate with testing. While most States have general default order
provisions as pan of their ¢civil procedures, the circumstances under which a default order
can be issued, and the extent 10 which such orders are actually used varies, Not all States
have specific provisions which provide for default orders based on the man's refusal to
cooperate with genetic testing,

ot
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Legislation proposed by the Admiristration as part of the President’s Fiscal Year 1994
budget would require States to use default orders to establish paternity when the alleged
father refuses 1o cooperate in contested cases. This provision does not specifically mention,
but rﬁay encompass, cases where a party refuses o comply with an order for genetic lesting,
Both the Interstate Commission® and Bradley/Roukema®, however, recommend Aefauls order
provisions that specifically apply to cases where the man refuses genetic zestmg’ “Judges or
hearing officers may be more likely to use a default order for failure to ea@peraze with



genetic testing if State law allows default orders specifically for that purpose. The drawback-

of default orders is that they may be perceived as too severe, although State law shosld
provide for due process safeguards such as adequate notice.

: =sting Be ! fered, Prior to ordering genetic tests in a case, States

cotld ngfgr ﬁw tests to see if the parties will submit voluntarily. Genetic tests could be
integrated as part of voluntary acknowledgment programs. If a father is unwilling or
reluctant to acknowledge, the IV-D agency could offer genetic tests. If one of the parties
does not submit to tests voluntarily, testing can then be ordered.

Offering and encouraging genetic testing as part of voluntary acknowledgment programs
should increase the number of fathers who acknowledge since most fathers will voluntarily
acknowledpe after receiving test results that show 2 high probability of paternity. Offering,
instead of automatically ordering, tests creates less conflict and may allow the paternity issue
to be resolved based on the cooperation of both parents. This reduced conflict may improve
relations between the parties and benefit the child, The tests would also resolve any doubts
the father may have about paternity, thereby possibly strengthening the father-child
relationship. In addition, delays, hearings, and paperwork needed to order testing ¢an be
avoided. On the other hand, if testing is encouraged and widely available, the number of
fathers who voluntarily acknowledge prior to testing may decline. Increased testing will }eaé
to increased laboratory costs, 90 percent of which is currently paid by the Federal
Government. Many genetic tcstzng leboratories are already operating at capacity and may
have trouble, at least initially, handling an increased volume of tests. It appears that when
laboratories (the large ones) experience slippage in tumaround time, however, it is remedxed..‘
by expanding operations or adding shifts.

Genetic testing could be integrated as part of hospital-based voluntary ax:iézawieégmm{
programs. However, arranging genetic tests in a hospital could be difficult since a mother’s
stay in the hospital after birth is typically short. The cost for blood drawing in a hospital
would likely be expensive, cémsidaring the high cost of other hospital services. In addition,
the methods for genetic testing of newboms is limited. Most genetic tests are..typxcally not
used before a baby's sixth month since it is difficulr to draw blood from an m?fﬁnt
Technology is available for drawing blood from the umbilical cord, but it is ngt widely used.
Idaho, which recently conducted a pilot project on umbilical cord testing, suspended the
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project after discovering that such tests were difficult to arrange and were often not
completed since medical staff in the delivery room were often distracted by more pressing
matters. An alternative, which is easier to implement, is to obtain 2 DNA sample, using a

swab, from the baby’s mouth,

Because of these difficulties, no State has integrated genetic testing into its hospital-based
program. Integrating genetic testing into voluntary acknowledgment programs administered
by IV-D agencies outside of the hospital may be more feasible.

16 ¢ fizec s, If genetic testing is routinely offered to alleged
faﬁzers, zl’zc question arises: who will pay for the tests? Under current Federal policy, 2 IV-
D agency may charge any individual, except for Aid to Families with Dependent Children
{AFDC) or Medicaid recipients, 2 reasonable fee for performing geoetic tests, If paternity is
established and genetic tests were performed, the IV-D agency must aitempt to obtain a
judgment for the costs of the genetic tests from the party who denied paternity or, at State
option, from gach party, Therefore, in many cases, a father whose paternity was established
after genetic testing will be required to pay for the tests.

Oftering free or subsidized tesis in all cases may encourage fathers o voluntarily cooperate
with testing, without the need for an order and its attendant delays. The main drawback to

o

this approach is its cost. It may also encourage the "overuse® of testing in cases where the
father would otherwise be willing to voluntarily acknowledge paternity without testing, if fred -
or subsidized tests were not available.

i g F a4 ‘5

An alternative to free or subsidized testing in all cases would be 1o only charge the man far
the tests in cases where paternity is established.® This approach discourages overtesting and
controls the gavernment’s costs, but only charges the man if he is actually the father of the
child,

ave Sians i ; ;  If tests are not free, the State can still finance testing
zz;a«fr:zzzt a:;d z:ﬁiiwz fm or reimbursement later.” This approach decreases delpys and
reluctance 10 tike the tests due 1o the cost. Currently, a party may be orderuftb pay costs
prior to testing, and some tribunals may delay testing to give the man time to §§vc money to
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pay for the tests. A recent Health and Human Services (ffice of Inspector General report
found that up-front State financing of tests was an effective technique for expediting the
paternity establishment process.’

In cases where it is necessary to order genetic

) testing, some Szazes wzi% not order tests simply on the basis of a petition or the mother's

signed statement alleging the man’s paternity, These States require additional evidence or
testimony, often in the form of a hearing, which can slow down the process, To address this
problem, Federal law might be revised to require that test be ordered based on a petition
alone, without the need for additional testimony or evidence,

Provide On-Site Blood Drawing, Many TV-D agencies, including agencies in Maryland and
Tennessee, provide on-site blood drawings at 2 court or agency office while the parents are
present for hearings or other appointments.  On-site drawing expedites the process by
preventing: scheduling delays, missed appointments, and the need to relocate alleged fathers
who “disappear® after an initial hearing. "

On-site blood drawing also has other advantages, First, procedures may be adopted that
strengthen the chain of custody in that a local official {e.g., officer of the court, sheriff, ete.)
becomes part of the chain of custody process. Second, logistical problems may be
diminished. Especially in rural States, each county seems to have its own courthouse. On-
site blood drawing at a county courthouse in a rural area where neither a blood center,
hospital, or CSE agency exists, can eliminate the necessity of the parties 10 travel long
distances.

e
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INCREASING THE VALUE OF TEST RESULTS

While reforms are needed to ensure that testing is conducted quickly in all appropriate cases,
reforms are also needed to increase the value given to test results. Some men will still not
voluntarily acimowledge after receiving test results that show a high probability of paternity.
In such cases, test resuits need to be used and given adequate weight in the pa@rm:y
adjudication process. Statute or case law in nearly every State provide that gmhc test
results that exclude a man as a possible father or establish a probability of pateihity are
admissible as evidence. However, in some States, the process for admitting such evidence
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can be cumbersome and the test results may be given little weight. The Administration’s
proposed paternity legislation, mentioned earlier, addresses these problems in the following
provisions:

Admissibility of Gepetic Test Results, States would be required 1o adopt procedures which

provide that any objection to genetic fest results must be made in writing within 2 specified
number of days prior 0 any hearing at which such results may be introduced in evidence,
and if no objection is made, the test results are admissible as evidence without further
foundation. This provision would prevent delays resulting from last-minute challenges, and
would limit time-consuming foundation requirements in cases where no objections are raised.
Adoption of such procedures might be more palatable if States were required to use
laboratories that used certain testing standards as required and monitored by a laboratory

accreditation program.

3564 . States would be required to adopt
procedures that create a rebuttable, or at thc opu(m of the State, conclusive presumption of
paternity if test results indicate a threshold probability of the alleged father being the father
of the child. A rebuttable presumption is likely to expedite paternity resolution by shifting

the burden to the presumed father to disprove paternity, A conclusive presumption, would

conclusively resolve the matter by establishing paternity. At least 26 States currently have

rebuttable or conclusive presumptions based on genetic test results, While Texas uses an

exclusion rate, the remaining States use an inclusion rate ranging from 95 - 99,8 percent, It
also should be pointed out that some States require a higher inclusion rate in their genetic £

testing contracts than their inclusion rate for rebuttable presumption, thus placing stringent
demands on laboratories for accurate tests,

LS e
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While the proposed legislation provides a starting point, there are still additional reforms that
would improve the value of genetic test results. Possible options include:

3l Tests, If a man is still unwilling to voluntanily acknowledge
palernity after genetic zes:mg, the case usually goes to a hearing or tial. In such cases,
there may be scheduling delays and the adjudication itself may be lengthy and.expensive.
The man, if he believes the test results are inaccurate, will likely object to :hd‘maizs
creating the need for additional testimony and proof that will likely further defgyjesaizzzian.
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However, the use of retesting or additional tests may help to avoid hearings or trials. Some
men may be willing to voluntarily acknowledge paterniity, without 2 hearing or trial, if
retesting or additional tests confirm the results of the initial test, Furthermore, since testing
mistakes may be made in some cases, this allows such errors 1o be discoversd without the

" need of going through a trial or hearing.

Some State statutes, including Nebraska’s, specify that "if the result of genetic testing ... is
disputed, the court, upon reasonable request of a party, shall order that additional testing be
done by the same laboratory or an independent laboratory at the expense of the party
requesting additional testing.** The Uniform Parentage Act, which has been adopted by 17
States, provides that “the court, upon reasonable request by a party, shall order that
independent tests be performed by other experts....”"® Despite such statutes, it is not clear
that States use additional testing on a regular basis.

A drawback of retesting is that the alleged father may use it simply as a dilatory tactic.
However, in most cases, additional testing should be completed fairly quickly, so the delay
should be limited. Anocther concern is that, if the State pays for additional testing, all aiteged
fathers may request retesting at significant public expense. On the other hand, if the alleged
father must pay for the tests, as under the Nebraska statute, he may be unwilling, and ]
retesting will rarely if ever be used. Charging the alleged father only if patemity is ég
subsequently established may prevent frivolous requests for retesting while not discouraging ¢ |
legitimate ones,

M Aot z“‘n-

Stipulations or Agreements, Some States encourage the parties to sign an agreement, prior &
testing. There are several possible types of agreements:

» Some jurisdictions encourage the parties to stipulate the admissibility of the test
results.

» Some States encourage the alleged father to sign an agreement, stating mat he will

voluntarily acknowledge paternity if the test results show a probability m* paternity
above a certain threshold, T

10




. Some jurisdictions encourage the parties to sign a statement agreeing to abide by the
test results, Under Washington, DC law if the parties sign such an agreement and the
test results show at least a 99 percent probability of paternity, paternity is
automatically established without the need for further proceedings.

The first type of agreement is useful if test results must be used as evidence in a contested
case. It avoids the need to meet burdensome evidentiary requirements and prevents a party
from objecting to the test results unless a significant error in the testing is found. The other
two types of agreements make it less likely that a contested hearing or trial will be necessary.

LEGISLATIVE INITIATIVES

Many of the reforms discussed in this paper, if they are to be implemented, will require
Federal legisiation. The Administration may want to consider legislation that would:

u Require IV-D agencies to use only genetic test results obtained from a laboratory
accredited to perform the testing technique that was used. [This option needs further
research for two reasons: (1) an accreditation requirement may discourage or prohibit
States from using new, state-of-the-art techniques which might not yet be accredited,
and (2) the American Association of Blood Banks, the organization that presently
provides accreditation may not support a federally-mandated accreditation program.] ,

LN

u Encourage or require the use of a particular testing technique as the test of choice.
(Further research is need to compare DNA testing versus traditional sequential testin

L S
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to determine if one is clearly preferable or cost-effective).

n Require States to have and use laws providing for default orders when the man
refuses to cooperate with genetic testing.

n Require States to use procedures that would give parties the opportunity to voluntarily
submit to genetic testing before tests are ordered. :
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= Provide free or subsidized genetic testing. (Further research on the cost implications
and State versus Federal financing is neseded).

. Require States to pay up-front for genetic tests, and only allow fees or reimbursement
to be collected after testing,

E Regquire States to have and use laws providing that, in cases where it is necessary to
order testing, tests be compelied based on the petition alone, without the need for
additional testimony or evidence,

= Require States to have procedures for on-site blood drawings at court or agency
offices,

= Require States to have and uss laws providing for retesting or additional lests.
{Research is needed regarding whether retesting should be used on a routine basis or
only when requested by a party, and who should pay for retesting).

" Require States t have and use laws regarding agreements or stipulations bstween
parties that would increase the value of test results, and to have procedures for
encouraging parties to enter such agreements.

Wt
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To aveid the risk of overwhelming States, the Administration may want to prioritize and
limit the number of Federal mandates it attempts to impose, particularly since States are stil
struggling to implement Family Support Act requirements.
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ENDNOTES

1. The only exceptions to this reguirement are cases where (1)
an AFDC recipient has established good cause for refusing to
cooperate, or {2) the IV-D agency has determined that paternity
establishment would not be in the best interest of the child in a

. case involving incest, forcible rape, or pending legal

proceedings for adoption,

2., The Human Identification Trade Association is a national non-
prefit assocliation of 35 private DNA testing laboratories and
comnercial manufacturers whose members process ovar %0 percent of
the DNA tests in the United sStates to establish human idantity,
ingluding forensic and paternity DNA tests.

3. The $85 per person may be a little overstated. According to
two sources, approximately 30 percent of genetic testing
completed under IV-D agency contracts results in excluding the
alleged father. 1In a hypothetical situation where 100 alleged
fathers are being tested, 30 of themr would be excluded. Of those
30, 3 ¢f them would be excluded at the first tier of taesting
{RCA), hence not reguiring the HLA test. Using average figures,
an additional saving of $630 per 100 cases may be realized,

(Some contracts charge 515 per person for the RCA test and do not
charge additional costs if the alleged father is excluded at the
first tier of testing.

4. Congress, as part of the Family Support Act of 1988, created
the U.8. Commission on Interstate Child Support, charging it to
submit a report containing recommendations for improving the
interstate establishment and enforcement of support awards, In
1992, the Commission issued its comprehensive final report whimhy
contained numerous recommendations.

H

1

5. In koth the last and current sessions of Congress, Senator
Bill Bradley and Representative Marge Roukema introduced
legisglation that, if enacted, would implement many of the
Interstate Commission’s recommendations.
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6. Current Federal policy allows States to charge neh a fee for
genetic testing even if paternity is not established. States can
also charge mothers a fee. It is unclear how many States levy
such charges. Many do not charge falsely accoused men.

7. It is unclear if some States actually charge fees for testing
prior to conducting the taests, but States are allowed ta do s
under current Federal policy. b
8. Department of Health and Human Services Office of $hspaator
General, "Effective Paternity Establishment Practices:”:-Technical
Rapart", January 1590, p. 15, {;
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Neb.Rev.Stat. §43-1417.

Uniform Parentage Act, Section 11(b).

14 -

?‘.Z‘gv-,fi v

’i;

1

Al

P

ke a
YR b g i

P

Syt




L

" '
. $-l )
4 e
) L ’
R, :
: ..,"w.s,\.p




<y

REVIEW AND ADJUSTMENT OF CHILD

SUPPORT AWARDS IN A CHANGING CHILD SUPPORT SYSTEM

Susan Notar

Marilyn Cohen

With the assistance of:
Pat Hagen

Carl Montoya

Nicole Schmidt

July, 1993
Final Draft



EXECUTIVE SUMMARY

it is vital that child support awards are updated regularly 1o provide for the
child’s needs and the parents’ financial circumstances. In the past, States required a
“change of circumstances" before their counts or administrative bodies would adjust a
child support award amount. Because the updating of amounts was optional, m:.u":y
‘orders were never reviewed and adjusted. With the passage of the Family Support Act
however, the Federal government for the first time mandated that States regularly
review and adjust IV-D cases in which an assignmaﬁt of support rights has been made
to the State, with several exceptions.

The Family Support Act mandated demonstration projects to test and evaluate
model procedures for reviewing and adjusting child support award amounts. Four
States, Colorado, Delaware, [llinois, and Florida conducted such projects. They
illustrate both the importance of automation to an efficient review and adjustment
process, and examples of reasons why parties may not wish to have their cases
reviewed. The limitations of the demonstration projects, and the Oregon updating
project shouid be kept in mind however, because their results weré undoubtedly
affectéd by the fact that none of the States tested the 1993 review and adjustment
requirements, and two States, Florida and llinois, did not process cases in which a
reviev? indicated that a downward adjustment was warranted.

-Several proposals to alter the revie\«f and adjustment process inclpde: 1) the

Dovwney/Hyde proposal; 2) the United States Interstate Commission recommendations




10 Congress; and 3) the Bradley/Roukema companicon pieces of legislation. While these
suggestions differ in substance, they reveal an acknowledgment of the importance of the
review and adjustment of child support awards regardless of the form of the future
child support system,

States are developing ¢reative innovations in their endeavor to implement the
review arxl adjustment requirements. For example, at least 13 States are developing
pro se practices to make the process more comprehensible for those pursuing review
and adjustment actions on their own.

Australia has rackled the reguiar updating of child support awards differently
than the United States, adjusting orders once a year based on prior year's tax
information. We might wish 1o study its system in depth both 10 learn from its
mistakes, and benefit from its expernience.

The review and adjustment system of the furure does not necessarily have to
resemble the present one. There are variations such a system could take, among which
are a mandatory system, one with limited "opt-outs”, or one similar to that of the |
existing one, where non-AFDC parties may in effect "opt-in” to procure a review and

&

adjustment.



BACKGROUND

The importance of child support orders which accurately reflect the economic
circumnstances of the parents while siill adequately providing for the needs of the
children cannot be overestimated, Historieally, State Jaws governing updating of child
support orders have required that the party seeking a change in the award amount must
prove that a material change in circumstances has occurred since entry of the order.
Several States require that the change in circumstances be substantial and continuing.
Still others impose a condition that the change be one that could not have been
contemplated at the time the order was initially established. Meeting this burden of
proof has often made obtaining a change in the amount of child support a difficult
undertaking for many parties, and one which often required 2 lengthy adversarial
proceeding to resolve.

Child support orders established prior to the adoption of State guidelines may be
grossly inadequate, Even the use of guidelines in establishing the initial award amount
does not ensure that orders continue to meet the support standards set by the ;
guidelines, To address these problems, Congress passed the Family Support Act (F5A)
of 1988 (P.L. 100-485) which amended § 466 the Social Security Act (the Act), {42
U.S.C. 668}, to require States effective Octot;er 13, 1990, to develop procedures for
review and adjustment of orders consistent with a State plan indicating fmw and when

child support orders are to be reviewed and adjusted.’




The Federal Office of Child Support Enforcement {OCSE), has defined "review" 1o
mean "an pbjective evaluation, conducted through a proceeding before a count, quasi-
judicial process, or administrative body or agency, of information necessary for
application of the State’s guidelines for support to determine the appropriate support
award amount, and the need to provide for the child's heaith care needs in the order
through insurance or other means.” It has defined "adjustment” to mean "an upward
or downward change in the amount of child support based upon an application of State
guidelines for setting and adjusting child support awards; and/or, the provision for the
chiid's health care needs, through insurance coverage or other means."

Rither parent or the IV-D agency may request a review, and any adjustment 10
the order must be made in accordance with the State’s child support guidelines. The
requirements for the review and adjustment process are important because they
constitute the first Federal requirements to modify child support orders under their (V-D
programs. [n the past, while Strates were required to establish and enforce orders,
modification services were optional.®

As of October 13, 1993, States must have implemented a process whereby orders
being enforced in the title IV-D system will be reviewed no later than 36 months afze;
establishment of the order or the most recent review of the order and adjusted in
accordance with the State’s guidelines for support award amounts. States must conduct
reviews in IV.-D) cases in which support obligees have assigned their rights 1o support to
the State, unless the Stare determines that it would not be in the child’s best interests,

and neither parent has requested a review. This includes cases in which benefits under
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the AFDC, title IV-E foster care, or Medicaid programs are currently being provided. It .
does not encompass orders in former AFDC, title IV-E foster care, or Medicaid cases
even if the State retains an assignment of support rights to the extent of any unpaid
support that accrued under the assignment which remains due to the State after
assistance terminates,

In IV-D cases in which there is no current assignment of support rights to the
State, including former recipients of AFDC, title [V.E foster care, or Medicaid benefits
receiving continued IV-D services, review is required at least once every 36 months only
if a parent requests it. The State must also notify each parent whose case the [V-D
agency is working, of the right to request a review, provide a 30-day notice 1o both
parents that a review will be conducted, and 2 notice of proposed adjustment that
allows the parents 30 days to challenge the review findings. In all IV.D cases, if such a
review indicates that adjustment of the support amount is appropriate, the State must

proceed to adjust the award accordingly.

The Oregon Updating Project

Before Congress enacted the FSA, Oregon initiated a project in October, 1988, to
develop and test a strategy for periodic review and adjustment of child support orders
with the aid of a grant from the Federal Office of Child Support Enforcamenf.{{}CSE)
About a year later, after the passage of the FSA, OCSE funded four demonstration

projects 1o test review and adjustment. Those projects will be discussed below.




(13

The Oregon pmjecf lasted nineteen months (March, 1989 to September, 19%0).
The Child Support Updating Unit (CSSU) handled reviews of 5,001 IV-D cases. After
eliminating inappropriate cases, the agency reviewed 4,054 cases, and cbtained adjusted
orders in 693, or 17% of those cases appropriate for review. it should be noted
however, that in 355 cases the agency began a review which it had not finished by the
end of the project period.®

The study limited the sample 1o [V.I) cases, and chose an approximately equal
rumber of existing support orders established by administrative and judicial processes
selected for review each month. The study selected only those orders which were 2.5
years or older, over which the support enforcement division had jurisdiction. This
excluded most non-AFDC IV-D cases that were not former AFDC cases, (over which the
district attorneys have authoriry).®

Cases which the CSSU deemed inappropriate for review included: 1) cases in
which the youngest child would be emancipated within three months of case selection,
2} cases in which the parent was not the careraker, 3) cases with incarcerated abiigags,
4} cases with AFDC "good cause” determinations, 5) cases in which modifications wex:e

already pending. Oregon excluded almost one-fifth of cases from the review process. :
Findings in Oregon

The CSSU adjusted 81% of the orders upward, while it reduced only 19% of the
cases. The average child support order increased from $133 to $212 per month, a net

increase of $79 per month (59%). One noteworthy finding of the project was that



adjustment increased the number of orders with medical support awards, so that
medical support orders were incorporated into almost all modified orders. For 63% of
AFDC cases with adjusted orders and 73% of non-AFDC cases with adjusted orders, this
was the first time medical support had been included in the order. The project also
discovered both that adjustment was more likely 10 occur in AFDC cases than non-AFDC
cases (20% of eligible AFDC cases were adjusted compared to 7% in non-AFDC cases),
and that it was less expensive to modify orders for AFDC cases than non-AFDC cases
($560 for AFDC cases versus $1,010 per non-AFDC case).

The project report suggests that both olf these results may have occurred because
in AFDC cases, unlike non-AFDC cases, CSSU workers did not have to request one of
the parents to authorize a review of the existing support order. Therefore, a higher
proportion of AFDC cases selected were adjusted. The agency already possessed all the
financial information concerning the AFDC obligee, which reduced both the case
processing time and the number of procedural steps that were required to be made.” :

The study also discovered that it was less expensive to adjust orders through an
administrative process ($496 per case), than by judicial process ($770 per case).® This
is not surprising however, if we consider that administrative procedures tend to be more
simple and expeditious. The Oregon project reported an overall decrease in compliance
rates (from 70% to 64%) in the 12 months following adjustment, although only the

decrease in compliance among AFDC cases (70% to 63%) was statistically significant.




The importance of automation

The report also emphasized the importance of an automated system for the
review and adjustment process. [1 states:
[t]he importance of automarted support in the Oregon project cannot
be overestimated. Case selection was entirely automated by the mainframe, that
system provided case information, including information about obligor and
obligee earnings through an interface with Employment Wage Commission files.
Case rracking was also automated through the microcomputer Data Retrieval
System.
Automation is likely to play a key role in the furure of child support and particularly in
the review and adjustment process, whers automation could potentially allow auromaric
scheduling of review and adjustment cases upon either request or when such review

came "due”, and ease calculation of adjusted child support orders.

Demonstration Projects

In addition to its other mandates, the Family Support Act (§103(e)), also
required the Secretary of the Department of Health and Human Services 1o enter inzc“‘
an agreement with four States 1o conduct demonstration projects to test and evaiizate{
model procedures for reviewing child support award amounts. States competed for
demonsiration project grants, which QOCSE awarded to Colorado, Delaware, Florida and
lllinois. Delaware acted as the lead State for the evaluation effort, and it awarded a

contract for the evaluation.?



Project Himitations

While these demonstrations provide examples of different review and adjustment
processes, and may enlighten us generally with their results, we should keep in mind
one of their primary limitations: they did not apply the implementing regulations of the
FSA. Because OCSE had not yet issued the final implementing regulatons covering the
1990 and 1993 FSA review and adjustment requirements during the demonstration
project period, the demonsiration States applied their interpretations of the FSA review
and adjustrent requirements. The States operated independently and in fact often had
inconsistent policies on review and adjustment. This fact is important because the
regutations are likely to effect future outcomes of State review and adjustment
processes.

A second important limitation of the project is that only Delaware (the smallest
State, with three counties, and a population approximately that of the District of
Columbia) conducted it on a Statewide basis. Colorado and Florida initated it in six
counties and fowr counties; while [llinois launched it in two judicial districts, Cook -
Caﬁum}r and 6th Judidal Circuit.

A third Imiwation of the project was that two of the four demonstration States,

linois and Florida, did not process any cases in which the review indicated a
downward adjustment was warranted. Both States reasoned that: (1) processing of

downward modifications was against the best interests of children; and (2) there may
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be a conflict of interest for [V-D attorneys, who are often perceived as representing
applicants or recipients of services, not the State,

QOCSE has recently addressed the latter issue inn 2 forthcoming information
memorandum {or IM). Our research has found that at least 26 States and one territory
have legislated that neither the custodial parent nor the non-custodial parent 15 the
“client" of the [V-D agency, or the attorneys who work for the IV-D program.’® The
State Supreme Court of Oklahoma has recently held that no attorney-client relationship
was formed between the district artormey and the State Department of Human Services

when the district attorney attempted 1o collect child support from the noncustodial

parent. {See Haney v. Oklahoma, 850 P.2d 1087 (Okla. 1993)). In addition, the
American Association of Public Welfare Attorneys has also issued a policy memorandum
which takes the position that the IV-D attomey represents only the [V-Ir agency, and
that no attorney-client relationship exists between the IV-D agency and the recipient of
IV-D services.!!

This stance is advantageous in that it may reduce the possibility of conflicting Ti
interest when those of the parent and those of the State differ. Such conflicts may arise
for example, when a IV.D attorney learns that a parent has received public assistance"at
the same tirme that he or she received support direcdy from another parent, and
therefore, the interests of the State {possible prosecurion for welfare fraud), conflict
with those of the parent (defense).

[t should be noted thar there is still debate on this issue. [n her recent article,

Marilyn Ray Smith of the Department of Revenue, Child Support Enforcement Division,
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in Cambridge, Massachusetts, indicates that in her opinion, there is a conflict of interest
for a IV-D agency or attorney to initiate proceedings "on behalf of' noncustodial parents
seeking downward modifications,**

A fourth limitation of the demonstrations was that not all of the States processed
interstate cases. While Delaware and Colorado (for Colorado the exception was the
existence of a URESA order in another State) reviewed interstate cases, both Florida
and lllinois did not. Because interstate cases represent one of the most difficult types of
child support cases 10 work, future review and adjustment results in "real” case
scenarios will differ.

State Demonstration Project Processes

All four states conducted the review of child support orders by obtaining current
financial information from the parents or independent data sources and applying the -
State’s child support guidelines to determine whether any adjustment in the order was
warranted. The specific procedures used to conduct the review, the sources of |
information used, and the process used to modify the order differed among the four °
projects.

Colorado conducted the reviews using financial informarion on both parents
obtained from ﬁnanciall affidavits submitted by the parties or from independent data
sources, such as the Colorado Department of Labor and Employment database. If the

review indicated an adjustment was appropriate, project staff atternpted to obtain a
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stipulation to the modified order from the parents; if this failed, they referred the case
for court adjudication.

Delaware integrated the review and adjustment process through the Family
Court. Parents were required to bring financial information to a Family Court
mediation session, where mediators conducted reviews in concert with [V-D workers
who provided documentat.ion available from independent Isources. If the review
indicated that an adjustment was warranted, the mediator attempted to negotiate an
agreement to the modified amount. If mediation failed, project staff referred the case to
2 Master’s hearing. (Masters are analogous to judge§ in Delaware).

Florida strove to conduct the reviews using information on both parents obtained
mainly from the obligee or independent sources. [f a review indicated that an
adjustment was warranted, staff endeavored to obtain one through both parties’
consent. If the consent process failed, staff referred cases for a hearing.

Based upon information available from State labor and revenue departments’
databases to identify cases likely to require adjustment, [llinois simulated a guideline:;
calculation. [t conducted rmanual reviews using primarily employer income informati;m.
Staff referred all cases warranting an adjustment to court, where IV-D attorneys soug:'ht
to obtain pre-trial agreements between the parties.

Project Findings

During the term of the two-year project States adjusted 3,023 orders. This

number represents an average of 10 percenr of the 30,968 cases selected and 47
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" percent of the 6,408 cases with reviews conducted. This left 5,371 cases pending at its
conclusion (e.g., not worked). Of the adjustments obtained, 92 percent resulted in
increased orders, 5 percent resulted in decreased orders, and in the remaining 3 percent
of cases no changes were made in the order amount bur new medical support and/or
immediate income withholding provisions were added. Of the AFDC cases, 13,035
cases were selected of which, B 709 (67%) were terminated, and 1,947 (15%) wére
modified, and 2,379 (18%) were pending. Of the non-AFDC cases, 17,907 cases were
selecred, of which 13,839 (77%) were terminated, 1,076 (6%) of the cases were
adiusted, and 2,992 (17%) of the cases were pending.

In both the AFDC and non-AFDC cases, the average pre-modification monthly

order was $127, the average post-modification order amount was $245, an increase of

$118 per case per month. This represents an average percentage increase of 101%.%

Project findings included that many child support orders are inadeguate,
outdated, and unreflective of parental ability 1o pay. The majority (87%) were upward
adjustments in the child support award. The average percentage increase in the |
monthly support obligation ranged from 47% in Delaware 1¢ 135 % in [llinois, Acréss
the four projects, the average percentage increase was 92%.°*

The States terminated 22,574 cases before review (73%). Interestingly, the
average percentage of cases terminated in the four State demonstration projects (73%)
was similar to that in the earlier Oregon project (79%).

A second major factor In case terminations was the lack of authorization or

request for a review in non-AFDC cases. Contrary to expectations, the majority of non-
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AFDU ohligees (71 percen}) and non-AFDC obligors (85 percent} either did not respond
ar declined a request for zuthorization for a review of the order which resulted in the

termination of these cases,

Medical Support Orders

The demonstration project findings indicate that review and adjustment will have
important ramifications for the provision of medical support 1o children. While
decisionmakers made adjustments 10 relatively few orders for medical support purposes
only, they ordered it in a large number of cases in conjunction with changes in the
order amount. The States obtained new medical support orders in 1,372 cases in
Colorado, Delaware and IHlinois, representing $3 percent of the cases which did not
have a medical support order prior to the modification. Data on medical support orders
obtained were not available for Florida, although Florida's policy was to pursue medical
suppor: on all orders. While decisionmakers in Colorade could order medical su;:;wzf
regardless of whether insurance was avaiiable 1o the obligor, in Delaware and Zﬂinois,::
they ordered it only if medical insurance was actually available to the obligor at the
time of the review and adjustment.

Why did pargcpants refuse to have their orders reviewed?

The most frequently cited reason for not authorizing a review was that the

obligee did not want to go court, Obligees were concerned both about being able 10
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take time off from work to attend hearings, and the potendal stress of an adversarial .
court proceeding.
Other reasons obligees cited for not wishing a review of their case include: 1) if
the obligor was not currently paying or had not been locarted, the review was
considered a waste of time; 2) concern that a review might result in a reduction of the
order amount; 3) if the obligor was currently paying, a fear of jeopardizing current
payments, or affecting the rélationship with the obligor; and, 4) problems
understanding the review process.
A higher percentage of non-AFDC cases (77"./6) were terminated than AFDC cases
(67%), principally because of the lack of authorization or cooperation from the parents

for the review. A higher percentage of interstate cases (77%) were terminated than

in-state cases (72%), principally because of the difficulty in obtaining information and
authorization for the review from interstate cases.

In general, a much higher percentage of AFDC cases (15%) were adjusted than
non-AFDC cases (6%). The disparity between AFDC and non-AFDC cases was found'in
every state except Florida, where the percentages were almost equal. Proportionarely
fewer non-AFDC cases were modified than AFDC cases because non-AFDC cases were
terminated at a higher rate due to a lack of authorization for the review or interest in
pursuing a review and possible modification. For example, the response rates for
authorizing a review of the order follow: for non-AFDC cases, 29 perceht of obligees

and 15 percent of obligors authorized a review of the order.
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Tiroe Required for Review and Adjustment

The average length of time from case selection to adjustment ranged from 157

days In Florida to 252 days in Colorado, which calculates into an overall average of 196
days (or 6.4 months) for the four demonstration States. These differences are based on
variations in the amount ;:)f time devored to case locanion and case “clean-up” activites
(1.e., age of order, determination whether child had reached age of majority, obligor
deceased or incarcerated), the extent to which case backlogs developed, and the relatve
efficiencies of the different review and modification processes used. Both Colorade and
Delaware devoted a considerable amount of time 10 case location and case clean-up
activities, and both Stares developed backlogs which conmributed to lengthy case
processing delays. quaraaiz; and Florida used an out-of-cowrt stipulation process, the
average time required to obtain a stipulation (216 days in Colorado and 141 days in
Florida) was considerably shorter than the time required for adjustment by court
hearing (307 days in Colorado and 256 days in Florida). The expedited court-based
processes that Delaware and Illinois employed, required 170 to 176 days on average %o
obtain modifications. |

| In general, non-AFDC cases demanded more time for review (15 days more on
average) and adjustment (39 days more on average) than AFDC cases, This may be
ex'Plained by the additional time required in non-AFDC cases to obtain authorization for

1

the review, which was unnecessary in AFDC cases. Further, in several States, a higher
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percentage of non-AFDC cases were modified through court hearings than in AFDC .
cases; and these generally necessitate more time than consent-oriented processes,
Project staff found interstate cases more time-consuming than intrastare cases, 30
to 40 days longer on average. The interstate cases which did get reviewed and adjusted
were generally the less difficult interstare cases in the sample for which authorization

and/or information could be obtained in a relatively short time period.

Proposals for Change
The Downey/Hyde Proposal

In their child support enforcement and assurance proposal, (the "Downey-Hyde"

proposal), Representative Henry Hyde (R. I1L.), and former Representative Tom Downey
(D. N.Y.), suggested another type of review and adjustment process in the context of a
substantially different child support structure. The Federal government would conduct
reviews every two to three years, determining actual income based upon Federal tax :
returns. It would take into consideration the actual income of both parents in the base
year and the income growth of both parents in the previous onetwo year period.
Either parent could appeal the adjusted order through a Federal administrative process.
The State or either parent couid contest changes made at the Federal level as a result of
the Federal review. [n addition, either parent could request an adjustment with a

* Federal administrative law judge, within the two to three-year period. Adjustments

would be made only in response to changes in income or circumstances which resulted
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in significant (nct-éﬁfimg} changes in the support order amount. Temporary changes
could result in the order being modified to a lesser amount for three months. The
support would revert 1o the original amount if further evidence was not supplied.
Permanent changes, such.as to the custody arrangement, would be reason o reestablish

the support amount.
The U.S. Interstate Commission Report

In its recent report to Congress, the United States Commission on Interstate Child
Support, recommended several changes 1o the review and adjustment of child support
awards.'®  First, it advised States to have and use laws providing that the non-AFDC
custodial parent must agree to the review and adjustment of a child support order in
IV-D cases. [t advised [V-I> agencies to notify custodial parents of the time of the
review, and of the righte 1o "opt out” of the review process. Custedial parents who |
wish to pursue adjustment would be advised of a recalculated support amount and
given an opporrunity to "opt out” for any reason if they did not want 1o pursue the |
modification.’® The stated purpose of this recommendation was to ensure effective u%e
of IV-D agency’s resources, and to protect parents’ rights. It contradicts the premise of
the review and adjustment process however, which is to adjust the child support award
to reflect the parties’ financial circumstances and the child’s needs, Perhaps a more

limited right 10 opt out coudd be implemented and made available to both parents in
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specific instances, or, we may decide not to follow this particular recommendation at
all.

Second, the Commission recommercded that States implement laws which require
that a change in the support order amount, determined through application of the
guidelines since the entry of the last order, is sufficient reason for adjustment of a child
support obligation without the necessity of showing any other change in circumstances.
This differs from some current State practices, which require & given percentage
difference between the previous and the new order before an adjustment action is

K, 531 N.E.2d 773 {Ohio

allowed te be brought. {See for example, Rol
App. 1988), in which the court explained that a party moving for an adjustment in
Ohio must demonstrate a variance {n excess of 10% between the-State guideline
formula and the prior judgment.)

Further, it advised States to establish a muumum timmeframe between reviews, o
prohibit reviews before a certain period of time elapses, absent other changes in
circumstances.’” In its explanation for this recommendation the Commission reasoned
that it is designed to save IV-D agencies’ resources by reducing the number and
frequency of reviews.'* 1t may be advantageous, for example, to require a minimum
percentage change in the original order amount before it ;nay be reviewed. This may
prevemt decisionmakers frozxn being overwhelmed by parents rushing back to have their
child support orders reviewed. |

To reduce the possibility that conflicting child support orders may be entered in

several States, the Commission urged the use of continuing, exclusive jurisdiction,




which would allow a State that has properly asserted jurisdiction to retain continuing,
exclusive jurisdiction over t!-:e parties as long as the child or either party reside in that
State. A State would lose irs continuing, exclusive jurisdiction 10 modify its order
regarding child support if all the parties no longer reside in that state or if all the
parties consent to another state asserting jurisdiction.’” {This provision mirrors the
Uniform [nterstate Family Support Act, or UIFSA, which is discussed in depth in the
welfare reform workgroup paper on interstate child support cases).

An a&d&tianai recommendation, the use of administrative subpeena power {0
secure documents or appear at court, might expedite the review and adjustment process,
by allowing information on the financial circumstances of the parties, for example, 10 be
made readily available.

The Bradley/Roukema bills

Senator Bill Bradley (D. N.J1.}, and Representative Marge Roukema (R, N.LJ, ‘
have recently introduced companion legisiation (5.689), (H.R.773), designed 10
“improve the interstate enforcement of child support and parentage court orders, and,
for other purposes”®® In addition 10 recommendations on jurisdictional issues, these |
bills establish practical procedures 0 be followed to ensure that proper notification
requirements are met. At the time a support order is issued, both parents must register
their iécations, and provide updates as changes oceur. Subsequent mailings to the
locations provided by the parents would be considered sufficient notification. The

legislation establishes a national subpoena duces tecum (allowing nationwide reach for
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a subpoena for documents) providing penalties for failure to appear or provide
information. As in the Interstate Commission report, any difference between the
existing support amount and the amount determined under State guidelines is sufficiens
for an adjustment, and the non-AFDC [V-D custodial parent must agree to the
adjustment amount,

States’ Implementation of Review and Adjustment

To iearn how States are implementing the review and adjustment requirements,
OCSE conducted an informal, anecdotal survey of about half the States, and reviewed
State plans for 1990 from which to cull pertinent data. The survey consisted of the
following questions: 1) is your State implementing review and adjustment? 2) have
vou found any procedures that are helpful? 3) have you found any procedures that are
not helpful? 4) has your State developed any innovations or are you in the process of
developing such innovatons?

‘Which States are lmplementing Review and Adjustment?

OCSE has received State plans from 27 of the 54 States and territories. This
indicates the States have an approved plan according to the Getober 13, 1990 review
.and adjustment r&@uir&m@t, With the exception of two States, ali of the States
surveyed stated that they are implementing review and adjustment, even those without

an approved State plan. This implementation is being carried out in various ways.”!




This indicates thar they have an approved plan according to the October 13, 1990

Federal requirements.

Of the States which responded to the survey, twenty-five® indicated that they

are implementing review and adjustment. Nine {Connecticut, District of Columbia,

Michigan, Minnesota, New Jersey, Pennsylvania, Rhode {sland, South Carolina,

Wisconsin} do not yet have an approved State plan. Two States, {Maine, Puerto Rico)

reported they are not implementing review and adjustment. States are implementing

the review and adjustmeny criteria in various ways:

Florida, Indiana, Minnesota, New York, Ohio, South Carolina, and Tennessee are
still implementing the 1990 requirements;

Connecticut, Georgia, and Kentucky are implementing some of the 1993
requirermnents;

Massachusetts, and New Jersey are reviewing only AFDC cases;

The District of Columbia, Idaho, Rhode Island, Virgin {slands, and Wisconsin, a}e
sending out right to review notices; ;
Massachuseqs and Wislwnsin are testing the review and adjustment requirements
in pilot projects in three and nine counties respectively; |
New Hampshire is irlnplamenting the requirements solely by pro se processes;
Alabama, [linois, Mississippi, and Vermont have a systematic process to complete
reviewing of AFDC cases by October 13, 1993; H

Pennsylvania leaves gr;}caﬁures up o each county court as it has not written

Statewide operating procedures,



Procedures involving notices

Qur informal survey also indicated that States are devising new procedures 1o
notify obligors/obligees of review and adjustment proceedings. Alabama generates iis
notices automatically, and upon receipt of a request for review, it notes the case
numnber and court number on the request for review form. Connecticut has
incorporated the right to review notice at various times during the
establishment/enforcement process, and notifies th;;: noncustedial parent on all forms
that a legal action may be pursued. North Carolina has chosen 1o take the time and
money saving tactic of assimilating three notices into one form with check-off boxes, so .

that it is easy to use.

Obstacles to Implementation

States which have started implementing the review and adjustment process in-
our survey indicated a variety of difficulties that they are having with the review and |
adjustment procedure. Both Georgia and South Carolina find the process too time-
consuming particularly since they have an insufficient number of staff, New Jersey
opined that the notice to the AFDC custodial parent was confusing and might result in
additional telephone calls to the [V-D office. Georgia and Mississippi indicated that the
30 days requirement after sending out pre- a;xd post-review notices was too lengthy.

Alabama finds the issue of legal representation in requests for downward modification

24




problematie, but, as staréid supra OCSE has recently addressed this issue in an
information memorandurn which will be sent to all of the States. Minnesota
endeavored to pass legislation to clarify the IV-D agency’s relationship with the parties
in IV-D cases, but it did not pass. Tennessee has experienced difficulty developing
policy for review and adjustment in interstate cases.

(nnovative Procedures

Although about half of the States responding to the survey indicated it was too
early for innovative procedures, a number of them provided examples of efforts re
streamnline an otherwise potentially cumbersome process, OCSE culled these exarples
from their responses, the literature, and the State review and adjustment plans. About
half of the responding States are developing procedures to help them carry out the
review and adjustment requirements.

" Illinois employs its Bureau of Employment Security to centrally match the
ameunt of the order and the absent parent’s earnings and then compute the child
support amount based on State guidelines; |

» New York has enacted legislation enabling it to obtain tax rerurn infarma:.iont
from its Deparument of Taxation;

x Connecticut accesses ?he State Labor Department to obtain information and
forwards cases where the absent parent is unknown (o the FPLS. This
information on employment and addresses is used for placement of new income

withholding orders, liens or other enforcement tools.



Pro Se Practices

At least 13 States {Alabama, Arizona, Colorado, District of Columbisa, Kenrucky,
Massachusetts, Michigan, Minnesota, New Jersey, New Hampshire, Pennsylvania,
Washingron, and Wisconsin) are developing pro se procedures which attempt to make
the review and adjustment process more comprehensible and simpler for those pursuing
such actions on their own. This could in turn expedite the process, and save States’
resources. For example, Massachusetts uses pro se only for obligors’ requests for
downward modifications, Arizona employs it in 2 limited manner in some of its
counties. Both Arizona and Colorado are taking advantage of technological advances by
using an interactive, computer driven video screen with pro se parties. In addidon,
Colorado makes information available in both Spanish and English. California and lowa
are developing pro se handbooks and instructions for local offices, and Massachusetts
and Wisconsin are conducting pilot tests in several of their countes in each State,
{(Three counties and nine counties respectively). Michigan, Pennsylvania, and Wisca%ésin
offer free assistance on pro se cases through vohinteers, seif-help groups, or the Legéi
Aid Society. If States do allow volunteers 1o provide informarion on pro se processes, if
might be advisable for States 1o give them some sort of training to ensure that

volunteers offer accurate information.
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; Imputation of Income

it may be difficult for States to review and adjust child support awards if they
do not have adequate information about the obligor parent’s eamings and income or in
situations where the obligor is voluntarily underemployed or unemployed.® At Jeast
ren States in our informal survey (California, Colorado, Kansas, Maine, Michigan,
Montana, Nebraska, North Dakota, Texas and Vermont) impute income in certain
circumstances. This mighr cecur for example, when no cobligor income information is
avauable.

Connecticut establishes a diary on the sutomated system at the rime of the initial
support order and at the time of review to track cases due for review. [t then notifies
IV-D workers that a review should be conducted. Vermont's guideline "Reference Sheet”
includes the most up-to-date amount representing one hundred and fifty percent of the
annual covered wage for all employment as calculated by the Department of
Employment and Training. This amount may be used as the presumprive value of a

parent’s annual gross income when that parent fails to provide income information.**

The Australian Example

Faced with similar problems concerning child support orders becoming outdated

over time through inflation or changes in circumstances, Australia enacted the Child
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Support {Assessment) Act in October, 1989. The Act provided for the regular
"assessment” or review and adjustment, of child support orders under "Scheme 2",
Scheme 2 orders are those in which children were born on or after October 1, 1989, or
whose parents separated on or after that date.™  [n cases that meet this ¢riteria, "stage
2" liability is registered at the child support agency. In March to April of each year, the
agency updates its income information on both the obligor and obligee 1o determine the
next year's child support Hability. Non-custodial parents may attempt to reduce the
amount they pay if there has been at least a 15% drop in income actually experienced,
The process sounds relatvely simple compared to ours, but a number of
problems have arisen. Because the agency uses tax returns from the previous year to
A calculate support for the following year, there is in effect a two-year time lag in which .
the amount of income the obligor earns could increase or decrease. Further, this
caleulation is being done every vear for all child support awards meeting srage 2
criteria. Depending on the number of cases, this process could be extraordinarily
burdensome.
If the custodial parent becomes aware that the noncustodial parent's income has
increased 15% or more, she may apply for a variation in the assessment. Some in
Australia however, believe that this appeal process is an inadequate remedy.®®
When either parent, or both parents fail(s) to file a tax rerurn for the relevant
1ax year, the agency may enter a default assessment, which has been deécribed as "In

most cases, an unrealistic figure which is unlikely ever to be paid."?’




The "Child Suppcrllz Advisory Group”, which 1s studying the Australian system,
has recemmended that "assessments” include all children, not simply those who fall
within the scope of the 1989 Child Support Assessment Act.”?® Otherwise, children
whose orders do not fall within the 1989 act are in effect being penalized, by their
orders not being np:iated..

Future Options for Review and Adjustment

There are many forms that a review and adjustment system within the context of
a child support structure of the future could take. This paper will address three: 1) all

mandatory {phased-in}; 2} Emited opt-out; 3) existing (or non-AFDC opt-in).
Mandatory

In a mandatory review and adjustment system, every child support order would
e subject to a review and adjustment at regular intervals and no one would be able :tt}
opt out. Such a system would have the benefits of uniformity in the sense that AFD¢
and non-AFDC recipients of child support would be subject to the same strictures T
regarding review and adjustment. It would benefit children by ensuring that child
support awards are updated, and their parents, by ensuring that orders are adjusted
either upwards or down depending on their _ﬁnancial circumstances. One issue that
would have to be addressed however, is whether such a mandatory system would apply

to non-fV-D cases as well as IV.D cases? If it applied 1o all cases, States are likely to

#
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need additional monetary and staffing resources.”” We should also keep in mind the .
reasons parties gave in the demonstration projects for not wanting to have their orders
reviewed, because such sentimenrs will probably influence the success of a mandatory
system.

If the child support program is Federalized, it may make sense to aiso have a
mandatory, universal system of review and adjustment of child support awards. Itis
possible 10 envision a system in which child support collections are made at the Federal
level, and while States conduct reviews and adjustments of child support orders.

Another area of concern is the extent to which a mandatory system would
conflict with notions of individual liberties and privacy.’® There may be individuals
who are able to support their children, and therefore are not receiving public assistance,

who would like as little governmental intrusion in their lives as possible.

Limited Opt-Out

A second possible construct a child support review and adjustment structure
could take, is for there to be limited criteria for "opting out” of the process. These
could be made available to either one parent or both parents. It may be preferable for

such opt-out criteria to be available to both parents to reduce the likelihood of equal
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protection lawsuits being brought to protest a system allowing custodial parents, but
not noncustodial parents, from opting out of a review, and or adjustment.

The opt out criteria could follow those currently used for the "good cause”
exception where the IV-D agency need not establish paternity (i.e., in any case involving
incest or forcible rape, or in any case in which legal proceedings for adoption are
pending).” It should be noted that ‘t.hls type of opt-out has the capacity o take a
somewhat different form than the current system, which in effect requires that, even if
a case meets the "good cause” requirement, it stll must be reviewed upon parental
request.> The opt-out criteria could certainly take other forms, which may be

necessitated by an altered child support enforcement structure.

"Opt-In" or Existing Structure

A third possibility is an "opt-in® system, which would essentially mirror the
current review and adjustment structure. Under the present organization, while the V-
O agency must conduct reviews and adjustments in [V-D AFDC cases, int [V-D non-AFDC

cases, it must conduct reviews only upon the request of either parent.®

Conclusion

While mandating that States regularly review and adjust child support awards in
which assignment rights have been assigned to the State is a step toward ensuring that

child support awards meet children’s needs and accurately reflect parent’s financial
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circumstances, there is more that could be done to achieve this goal. We may want 1o
mandate that all child support awards be updated regularly, and commit the resources
so that this occurs. It may be desirable to examine the reasons parties specified in the
demonstration projects in Hlinois, Colorado, Delaware, and Florida, to try to remove the
ohstacles that are pg%nting parties from wanting to have their orders reviewed, and
possibly adjusted. We may want to establish certain specified opt-out criteria that are
available to one or both parties. We hope that further examination of the review and
adjustment process in the context of the child support structure resuiting from welfare

reform, will lead 1o improvements in meeting children’s needs.
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SUMMARY CONCLUSIONS OF DEMONSTRATION PROJECTS

Rased on the two-year demonstration effort, the principal conclusions foilow:

O

The percentage of cases adjusted was remarkably similar in three of the four
demonstration projects, despite the different approaches taken; approximately 10
to 11 percent of the cases randomly selecred were adjusted in Colorado,
Delaware, and Illinois, while Florida adjusted only 4 perrent of the cases
selected.

The majority (73% overall) of the [V.D demonstration project cases selected were
terminated for review and adjustment. This was because the cases were not
appropriate or suitable for review, or due to a lack of authorization for a review
in non-AFDC cases.

The review and adjustment process is a lengthy one {(over six months to process
a case from selection to modification). This was primarily because of factors
other than the Family Support Act notice requirements such as case backlogs, the
time required for manual case screening, case location and case clean-up
getivities, and the level of difficulty in obtaining information needed to conduct
the review,

The majority of the 3,023 adjustments obtained (92%) were for increased orders,
with an overall average of 101 percent increase in the order amounts from $122
to $245. Two of the four demonstration States, however, did not process
downward adjustments.

Qbligees whose orders were adjusted were generally satisfied with the review -
process and outcomes, while obligors were generally unsarisfied.

Resource requirements for [V-D staff, attorneys and the courts can be expected 1o
vary in accordance with the process used for review and adjustment as well as
other operational factars. Overall resource requirements and associated costs
may be less than anticipated, however, because fewer cases may be suitable for
review and adjustment than originally anricipated.




, Suggestions to Improve the Process

Based upon the experiences of the four state demonstration projects, the following
approaches be helpful to States in the development and implersentation of an effective
review and adjustment process:

o Assess State civil procedure rules which may effect review and adjustment to
ensure the most advantageous environment for IV-D cases;

e Create a steering commirtee comprised of representatives from the IV-D agency,
the [V-D attarneys, and the courts to oversee the development and
immplementation of the review and modification process and to establish close
working relationiships, at both the state and local levels, to ensure successful
implementation of the process;

o Employ automated screening criteria to identify cases appropniate for a review of
the order, rather than having to conduct 2 manual screening on each case;

o Recognize case clean-up activities as a time-consuming but essential element of
the review and adjusiment process and assign priority to this workload.
Approximately 20 percent of project cases were inappropriate for review (le.,
criteria for review and adjustment not met) due to inaccurate or incomplete case
data which existed in both the States’ automated systems and in its casefiles.
The result was that project staff devoted considerable effort to conducting
manual case reviews to obtain correct information. The Family Support Act of
1988 requires States to implement an automatic tracking and monitoring system
by October 1995, which should facilitate this process; :

o Develop initial notice letters and forms for obligees and obligors which are clear
and understandable; limit the initial collection of financial information only to
that which is needed for the application of the guidelines;

o Maximize use of administrative discovery powers, particularly administrative
subpoenas for obligor employers, to collect financial information needed for the
review; and

Q Maximize utlization of automated systems for document generation, guidelines
caleulations, and case tracking functons.
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Executive Summary

Income withholding accounts for half of the total IV~D
collections in the country. Its share of collections has
increased steadily over the past several years. Since income
withholding is a relatively effective and economical method to
collect support, its continued expansion is desired.

Withholding’'s paténéial percentage of total cellections nmay be
significantly higher than its current percentage. -Its upper
limit refliects the labor market realities of unemployment, self-
employment, short-duration employment, cash-paying employment,
unreported employment, institutionalization, and incarceration,
as well as the withholding-exempt status of Supplemental Security
Income, e

Streamlining the income withholding process should boost
withholding collections somewhat, but more importantly, should
free cageworkers to concentrate on cazes for which withholding
does not work. Automation, new-hire reporting, uniformity of
laws, procedures and forms, simplification, direct withholding
across state borders, improved training and accelerated
universality will significantly improve withholding as a
percentage of collections, and increase overall collections.

All states are required te have an automated IV-D system by 1985
that will, anong cther things, conduet routine obligor and
employer locate matches with existing data bases, generate
letters and notices, and monitor nonconpliance. Automation,
toupled with a naéfhire reporting system that allows for rapid
implementation of withholding once an obligor begins a new job,
should lead.to a éignificant increase in withholding collections.

States have variations of the same laws, procedures and forms;
those differences are enough to boyg down the interstate
withholding system. Even within states, forms and procedures may
vary, resulting in slow or inaccurate case-processing. Uniform



laws and procedures remove the expense and time uncartainty adds.
Simplification of laws and procedures also streamlines the
process, Combining uniform, simplified laws and proceduras with
rdirvect® withholding should increase the interstate collection
rate dramatically.

Appropriate, regularly-provided training has a great effect on
withholding success, Caseworker turnover is fairly high, and

- . training dollars historically have been inadecuate to ensure that
workers are able to master their jobs. Additionally, the proper .. -

marketing ¢f withholding to employers is important, as they are
the linchpin of the withholding systen.

Universal withholding, which will be implemented a-generation
from now under current law (except for cases in which the parties
opt out or the decisionmaker finds cause not to implement
withholding}, could bhe speeded up. More cases in withholding
status will result in more withholding collections and should
result in more overall collections,

Federalization

Federalization of the withholding function would be beneficial to
employers, but would offer few tangible benefits to the custeodial
parent, the state owed AFDC reimbursement, or the obligor, if one
assumes that the guality of the federal c¢c¢llection system s
similar to that of the state~based collection systenm.

While the system for cellecting and distributing withholdings
would be arguably the easiest of all the child support functions
to federalize, the more funetions that are federalized, the
harder it would be to operate the federal portion from 2 c¢entral
point. If one adds collecting payments made putside of the
withholding process, monitoring compliance, sending notices,
adjudicating disputes, reconciling accounting discrepancies,. .
pursuing other enforcement techniques, and adjusting award levels
%0 t