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PURPOSE: 

The purpose of this paper is to discuss a "continuum of options" for 
establishing paternity for all children born out-of-wedlock by comparing 
two approaches or a combination thereof: I) Conditjonal Approach. this 
approach would encourage parents to establish paternity establishment 
based on financial incentives andlor disincentives; and 2) Qutrea!;b 
Approach: this approach would explore a broad range of options 
designed 10 promote, on a national scale, the voluntary acknowledgment 
of paternity. The issue of whether or not paternity establishment should 
be decoupled from a child support order andlor welfare is also examined 
in addition to the due process and legal rights of unwed parents. 

J 

BASIC ASSUMPTIONS: 

Child support is a Iwo-pan:Ol responsibility.• 

Paternity should be established for all children born out-of-wedlock lIIWm it t:- can be proven that the biological father poses a real threat to the mother's or ;: ..,-
~'" child's physical well-being. t;'.~ ' ~,,'~ ~;:.. 

Paternities should be estabUshed at binh for as many children • 
~ 

as possible, 


Children are entitled, by law. to • certain level of financial suppon from 
• 
their biological parents regardless of whether they are divorced. separated, or 
unwe!!. 

The government has , responsibility to encourage and, in some inst.ances. • 
require that a child's paternity be established as a possible first ~p toward 
child suppen and financial security. ;t:,:' 

,t~, 

The government has a responsibility to provide basic inform'tiorero unwed 
mothm' regarding the economic benefits that tIleir children are entitled to 
under tile law - from their biological fathers once paternity has been 
established. 
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• 	 A SUMMARY OF PROPOSALS 


·CONDITIONAL APPRO~H· 

FiscJlI fn<entiyes; 

#1: 	 Revise tax structure to provide a paternity establishment tax credit for parents. 

112: 	 Pay a flat incentive for cooperation. 

'3: 	 Provide incentives for hospitals to take an aggressive role. 

'4: 	 Pay a percentage of hospital costs or co-payntents. 

#5; 	 Provide government financed or subsidized costs for all expenses associated 
with establishment. J 

FIScal DlslnceutlYO.. 

#6; 	 Lost dependent exemption for tax purposes. 

" 
. .. 

#7. 	 Lost child care tax credit. 

#8. 	 Lost Earned Income Tax Credit. .. 
" ~.,' 

#9. 	 Sanction hospitals in the form of lost Medicaid and Medicare funding for not':: 
participating in a national, in·hospital paternity establishment program. ' 

Strate&ies to InOuence Participation; 

#10. 	 A presumption is made that paternity will be estllblished and all out-of-wedlock 
births automatically entered into a State system of paternity establishment. 
Cases are not eliminated from the system until the party(ies) fulJy understand 
the benefits they are withholding from their children. .tL 

;-:.:. 	 .•.. 
#11: 	 All States are required to enact laws separating the issues of pa!emity 

establishment from custody and visitation issues. ..

• 	 ·ii· 



• 
A SUMMARY OF PROPOSALS 

Condition of Federal Assistance 

#12. 	 As a condition of receipt of any form of government assistance, parties 
(mother andlor putative father) must cooperate in the establishment of 
paternity. 

#13. 	 Receipt of public assistance hinges on applicant's immediate cooperation. 

#14. Loss of benefit for non-cooperation. 


#15. Incremental benefit reductions to the extent that cooperation is not completely 

forthcoming, (Le., missed interviews), 

#16. 	 Rethink and redefine "good cause" - rules need to be tightened up; penalties 
should be asse~ when perjury found. J 

#17. 	 Train in-take workers on optimal interview techniques and benefits of paternity e 
establishment. 

#18. 	 Provide payments to informers with information leading to paternity 
establishment. 

i:• . ...' . .. r 

.-~ 
~. ..·Q..UI'RE~~!&!A~CH_·=,APPR~~Q:.wAI:.C",H/b.______________=~.. 
> ,'7" 	 :,:- . ....;;: 

Hospjtal-Related Paternity 
(based on the presumed passage of the Administration's 
proposed legislation on paternity establishment) 

#19. 	 Fiscal incentives/reimbursements to hospitals per 

paternity established for each out-of-wedlock child born. 


#20. 	 Paternity establishment in all birthing centers. .$:. 

#21. 	 Senior-level Administration briefings with national hospital, heJfh-related, 
and vit3J statistics organizations on the new law's requirements oit i"n-hospital 
paternity establishment. 	 . 

• 
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A SUMMARY OF PROPOSALS• 

m. 	 Comprehensive public education I public affairs Strllregy for dissemination 
information on the availability of in-hospiw paternity establishment. 

1123. 	 Development of a model training guide or curriculum on hospiw-based 
paternity establishment. 

1124. 	 Development of a Federal brochure on in~hospiw paternity establishment. 

Creating Additional OpooJ1uniti .. 

#25. 	 As a condition of funding, the Fedenil government could require that other 
health-related facilities or programs (e.g., pre-naw clinics, 'well baby' 
programs. family planning centers, etc.) provide unwed mothers and fathers 
the opportUnity to establish or initiate paternity establishment proceedings. \ 

#26. 	 State child support agencies could be encouraged or required to unwed mothers 
- who were unable or unwilling to establish paternity in the hospiw - with 
information on paternity establishment and an application for child support • 	

I 

services. 

1127. Information On the benefits of paternity establishment and an application for ,', 
...- . child support services could be included along with the automatic issuance of If','.... child's social security number following birth. ~ .
"- t;

:~:':. ~~- #28. Pediatrician', could be encouraged or required to display information materialt'· 
. 

on paternity establishment/child support - as provided by the State IV-D offi.j 
- in a visible place in their waiting rooms. 

#29. 	 Obstetricians and/or gynecologists could be encouraged to inform pregnant, 
unwed mothers of the option of establishing or expediting paternity 
establishment via genetic testing at the time of their child's birth. 

#30. 	 Efforts could be undenaken by the ACF Assistant Secretary to establish a focal 
point within the organization that would be responsible for ·marj.:eting· the. 
Administration's welfare reform initiative, ensuring coordinatiotf:l!etween child 
support and other Federal programs, and developing national ou!feach 
straregies. ". .. 

,f' 

• 	 ·iv· 



•A SUMMARY OF PROPOSALS 

#31. 	 The Administration for Children and Families - in conjunction with the 
Department of Education -- could assume a leadership role in developing a 
national model that would encourage paternity and child suppon education via 
the schools. 

#32. 	 The Department of Health and Human Services, via the Administration for 
Children and Families, could take the lead in developing a comprehensive 
media campaign to reinforce the imponance of having a child's paternity 
established and that child suppon is a "two parent" responsibility. 

#33. 	 The Administration could develop an Executive Order or proposed legislation 
which would designate one month of evety year as "National Child Support 
Month" in order to underscore the national imponance of paternity 
establishment and child suppon . .. 	

•DECOllPLING PATERNITY FROM WELFARE I CHILD suppoRT 

#34. Could establish a separate administrative cOmponent for paternity establishment. 
sehMces WhichaliIS}ndependental°lf thThewelf~e:m~ child ,uPlpodbn office I and i~_-":'~. ... : . W Ieh serves .amlhes equ y. e enuty s .oeus wou e pure y to ;; '".' 
provide paternity establishment services. However, referral would be made tQ;~ 
the child suppon agency to the exlent Ihal such services are desired or ii.-- - participation required. 	 ;::

•" 
#35. A related option would be to establish a palernity establishmem-only funelion 

within the current child suppon agency. 

#36. 	 A third option would be a hybrid of the first two. A separate entity could be 
established to pursue paternilY in caSes of voluntary acknowledgement perhaps 
in the form of some simple registration or paternity stipulation process but all 
other actions would remain with the child suppon agency (or coj!ns). This 
would incorporate the hospital based program advanced by the A.ilministration 
in Budget Reconciliation as well as parents who decide to purs.c;:patemity 
establishment at some point after the binh. .. 

'.> 

-v • 



• 	 A SUMMARY OF PROPOSALS 

ntJE PROCESS ISSUFS AND LEGAL RIGHTS 

#37. 	 The Federal Government could require states to have legislation which would 
allow naturnl fathers to bring a paternity action. This would be accomplished 
through Federnl legislation. 

#38. 	 The Federnl Government could encourage (mther than require) states to have 
laws which allow the father to bring a paternity action. 

#39. 	 The Federnl Government could require states to have laws which require all 
paternity acknowledgement progmms have procedures in effect that require 
fathe.. to sign a written statement acknowledging he understands his rightS and 
lwives them. This would be accomplished through Federnllegislation. 

• #40. The .Federnl Government could require states to have laws which specify that 
all paternity voluntary establishment progmms must require mothers to sign a 
form stating that they clearly and knowingly understand their rightS and the 

; ; 	 consequences of paternity establishment. This would be accomplished through 
Federnl I~smtion. . 

':~, 

#41. The Federnl Government could require states to have laws in effect which (~ 
require that the parent who has been the child's primary caretaker prior to th~· 
determination of paternity shall receive a custody order when a paternity :; 
acknowledgement is mnde. This would be accomplished through Federnl :' 
legislation. 

uuu 

.." 
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OUT..QF-WEDLOCK BIRTHS: 
STATEMENT OF THE PROBLEM 

INTRODUC'llON 

As we embark upop the 21st century, we find that the American family - as we once knew 
it - is undergoing phenomenal, structural change. The dramatic rise in out-of-wedlock births 
and an increase in the number divorces has (and will continue to have) a profound impact on 
the social and economic well-being of our nation's children and, in the long term. the health 
of our nation. 

Unfortunately for millions of American children. these very same changes have subjected 
them to a childhood of poveMy as many adults reject their basic parental responsibility to 
financially provide for their children. 

ID ml, there ""'"' GS.!l million chi.ld.ren under the age 01' 18 UYiDg ID the U.s.; 
14.6 million 01' these chlldren lived ID siogle JlIlI"'DI homes beaded by a 'emale.. These 
chlldreo an! aJso more likely to experience poverty. In 1991, the poverty rate for 
chlldreo (uoder 18) llYiDg ID a femal ..... eoded bome was SS.s'.ll. compared to a poverty 
rate of 10.6'.11. for chlldren under 18 In married couple raodUes. . 

Sjdeoote: In 1973, children surpassed the elderly (65 years +) in terms of percentages and> 
actual numbers living in poverty. .: ~• . .. •-. },,. 

~ 

Children of unwed mothers, as compared to divoreed mothers. are particularly vulnerable te:i. 
a life of poverty. Wben a child is born outside of marriage, the child', legal paternity must": 
first be established before a claim for financial assistance or child support from the other r 
biologieal parent can be pursued via the courtS or the SllIte, Unfortunately (and for a variety 
of reasons that will be discussed in greater depth later in this report) the best data available 
indicates thaI only 20 - 40 percent of children born out of wedlock have paternity 
eslllblished. According to 1989 dalll, 14.5!> of unwed mothers receive child support 
compared to 53.S!> of divorced mothers. 

The point of this discussion is not to pass judgment on the morality of an individual's 
personal decision on family-related matters but rather to focus on the need - <i behalf of the 
child and the general 'Public - to protect a child's needs. While our society h!.iS grown more 
permissive of alternative family lifestyles, we have yet to establish a social iri~lerance for 
those parents who abandon their parental responsibilities for the legal eSllIblisliirlent of 
paternity and support for children born outside of marriage. 

http:10.6'.11
http:SS.s'.ll
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Our-OF-WEDLOCK BIRTHS: 
STATEMENT OF THE PROBLEM 

Across the face of America, 15.5 million children are being mised in households where only 
one of two natural parents is residing. Eighty-seven percent (or 14 million) of these 
households are headed by the mother; approximately 13 percent are headed by the father. 
In 1990, 4.4 miUiOD children under 18 were living with. never-married mother. 

AS mentioned before, the drumatic increase in the number of out-of-wedlock births and the 
number of divorces during the last couple of decades is largely responsible for this social 
phenomenon. 

OUT-OF-WEDWCK BIR11JS 

11: 	 10 199O, the IIIUDber of children bom to unwed mothers in 
the Uoiled Stalei soared to an all-tlme I"eOl)fIj hIgb 
28.... percent of all I;'e births. 

On February 25, 1993, the National Center for Health Statistics (NCHS) repcrted that 28 
percent(L2 million) of all live births (4.2 million) in 1990 were 10 unwed mothers. These •
figures have more than tripled over the past 30 years. in 1960, less than 5.5 percent of aU 
births occurred outside of maniage. 

1f1.: In 199O, the llIlI.ioritY of black mothers ("'II» ga•• birth 
to dilldreD outside of II!aI'1iage compared to :olO'll> for white 
mothers ami 37'11> for HispaDk mothers. 

' .. 
:: .":

Despite the large number of out-or·wedlock births among black women, NCHS figures rev"'ll" 
that births 10 unmarried women rose faster for white rather than black women during the . 
198O's - doubling for white women during the decade while rising 43 percent for black 
women (see Table A). 

A breakout of the Hispanic population, by ethnicity, shows that there is also wide variance in 
the o"t-of·wedlock birth rate. For example. the out-of-wedlock birth mte was highe.t among 
Puerto Rican (56%) and Central/South American women (41 %); mid-range were Mexican 
mothers at 33%; and the lowest out-of-wedlock birth rate among Hispanics w~ maintained 
by Cuban mothers at 18%. Last, Native American. show a high out-of.wedl~:birth rate of 
54% followed by a 45% unwed birth rate among Hawaiian mothers. "~'-.. 

This information will be important to keep in mind if and when efforts are und'~rt.aken to 
develop a National Child Support Education/Outreach Initiative. • 



• • 

1970 

• '.11', ",' "'10"\"': ...,-/<l"'··':,j ".: . I'. 
., 

TABLE A: FAMJUES wrrn CHILDREN UNDER 18 YEARS: 
CHANGING TRENDS, OUf-OF-WEDLOCK BlRTIIS, AND DIVORCE RATES, 

1960, 1970, 1980, 1988. AND 1990 . 

• 

, : -':-"".. 

YearaJidNo; FamIlY COdJpositwo 
or Cbilmn 
ID U.s.'"-",' Two Parent One I'IIrmt . 

~ . -, 
~. ,-." .

'; '~'~"~' White 1lO.9'!!>·~L ; 
Black 67.0%::' 

113.7 milllilo Hispanic 
*no data 

While 89.5% 
Black 58.5% 

69.3 million Hispanic 
• • 'no data 

1!I8O • 	 White 82.7'!!> 
Black 42.2,!!> 

113.4 millioo I Hispanic 
75.4'!!> 

IlISll I White 78.9% 
Black 38.6% 

113~ mlllloo Illispanic 
66.3% 

White 7.1 '!!> 
B""'k 21.9'!!> 
Hispanic 
*no-data 

While. 8.7% 
Black 31.8'l1> 
Hispanic 
·no data 

Whlt. IS.I'!!> 
Black 45.8% 
Hispanic 

21.1% 

While 18.9'!!> 
Black 54.1% 
Hispanic 

30.2'J1> 

-, 
0tJKir,

,i:
1 _, 

While 1.9% 
Black 11.1% 
Hispanic 
*no dara 

While 1.8% 
Black 9.7% 
lIispanlc 
*no data 

White 2~% 
Black 12.0% 
IIlspani. 

3.5% 

While 2.2% 
Black 7.4% 
Hispanic 

3.S'!!> 

Uowed 
Molhem 
.iii. of Total 

DiY.......
, 
I!,,,.) 

S.5'l1> 393,000 

10.7% 708,000 

18.4% 1,189,000 

15.7% 1,183,000 

1990 ' .- 'rt "11!"~1 
.. '>.' ',; ','" 

Whit. 20.0% 28.0% 1,175,000 
, Black 67.0% 

69.3 miUion ,  Hispanic 
37.0% 

Census Bureau's .$ (Series P~23, No. 163) and Abstract of the Uniled States: 1991-" 
" ;': '.~'.!' I~""'" 'l~ .,,",;. ", " 

. ", .' -. 
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OUT-OF-WEDLOCK BffiTIlS: 
SfATEMENT OF THE PROBLEM 

Ill: 	 A111ocroase In poverty is related to an Iocroase 
In female, slngle-parent families. In 1!I91, tile 
overall poverty rate ror ddldten In femaJe.headed 
householdll was 55.5"'. 

Poverty rates among blaclc and Hispanic children living in female-headed households is 
higher than for white children in similar homes. In 1991, 68.2% of all black children (under 
(8) living in a home headed by a single woman were poor. The rale for Hispanic children in 
these households was 68.6% where as Ille rate for white children in single-parent, female
headed households was 47,2% (see Table B). 

14: 	 Vowed molbers ..." I.... likely to r:-eeeiv. child support 
than divorced or separated molbers. 

Poverty among unwed mothers is also associated with the appallingly small numher who 
actually receive child support. Based on 1989 data, only 14.5'& or never-married mothm 
received child support compared 	to 54% of divorced mothers (see Table C). According to • 

... Ellwood and Legler••... for the majority of never-married mothers who do not gel support. 

there is no award in place. And for the vast majority of those, paternity has never been , 

established.· ,'; 


j', 

.."." 	 .' 
'!"-"
,--

. /IS: 	 Vowed bI:D moIbers ..." likely to end up on AFDC 
~-

aodIor oIb... assistance programs. ," 
"-,. 

According to a 1999 report issued by the Childrens Defense Fund. 73 percent of unmarried 
teens receive welfare within 4 years of giving binth. In 1988; AFOC. food stamps. and 
Medicaid for families that were formed as the result of binths to unwed teen mothers cost 
nearly $20 billion. 

1Itl: 	 Vowed bI:D molbers have been docomented as lbe least likely 
poop or ..omen to receive child support and paternity senias. 

'·1· 
The results of a Wisconsin study (as cited in the final report of the U.S. Intetl!;lte 
Commission on Child Support) reveals that only 20 percent of young mothm",ho are single 
when their child is born pursue paternity establishment. The study also found).hlll only I in 
10 young mothers ever receives 	child support compared with I in 4 for older·mothers. 

• 



• t".!t".(:, ,!.,,~~:, ~ . '~.", " ' , ,!, " ..,. " t . 

Table B: " • .' 

Poverty Status of Related Children Under 18 Years in Families, 
by Type of Family, Race, and Hispanic Origin: 1991 

Point # 1: Children in Poverty 

Approximately 21.1 % of all children in all families 

were in poverty in 1991; 45.6% of the children in all 

Black families were in poverty and 39.8% of children i 

in aU Hispanic families were living in poverty. l. 


NatiOfUlity 

iii ... QIi'II'hII. 0- ElI~' 

Point #2: Female-Headed Households 

More than half (55.5% under age 18; 65.9% under 
age 6) of all children in families headed 
by a woman with no husband were living 
in poverty. 

.. . ", 
" '> • 

J~ .. 

Nationality 

• All Gl ¥hI,. II!II. m""""_. 
".:': ·::-.l'.r~"''t:''.''';· ,~",

• Pw:lon. (,If Hitpenlc or"n m*y b. env fK.. . . '. " ~ 

Source: Current Population Reports, Department of Commerce 
Poverty In the United 5tat••:1991. P·!i0. '181. 



• • • 

J"'" ,." ....,\.:., ':'/', '<'."", ",' :' 
.' . ': " t, 'I ' , , .. .. 

Perccllt of Cuslodial MoLllen! Heceiving 

Chilrl SIIPPOI-t. Payment.s from Ahsellt Fat hel's, 


hy ClIlTent Marital Stlll.lIs, lIl1l!) 


Never 
" monied 14% 

Separated 
31% 

Oivol'ced 
54" 

Currenlly 
married 46% 

.. 
"., "~l*';'j
",,'1;;"" 

Source; Kriwo A. Moore, ·Our Natiou's'Cliildr:id~'~~'.· testimony before the U.S. House of itepreseatatiYe$ CommiUee: 00 POSE Office and Civil 
krYice. Subcommittee OQ Ceosus acd Population. June 23, 1992. Compiled by Child Treods. loc", Washiogton, DC. from datI: from 1be US Buteau of 
the Census. 
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OUf-OF-WEDLOCK BffiTHS: 
STATEMENT OF THE PROBLEM 

tn: 	 aut-or-wedlock births are more likely to occur among teens 
wbooe motller.s bave I .... edueation, whooe motllers received 
wetrare, and "bo experience stressful ..enls (i.e., parental 
sepantlon and geographic moves) wbile growing up. 

Based on twenty years of longitudinal data on nearly 900 children, researchers with the 
University of Wisconsin's Institute for Research on Poverty are measuring the influence of 
family background, individual cbaracteristics, the availability of economic resources while 
growing up, and particular disruptive family events on the probability of both teen Oyt-oC
wedlock birtbs ami the receipt of AFDC if such births occur. Their analysis and results. to 
date, highlights: I) the potentially important roles of parental education and separations in 
influencing teen behavior; and 2) ,hat policies intended 10 reduce tbe incidence of womec 
dTOJ2l)ing out of scbool WQuld reduce -~e incidence of Qut:Of~wedlQCk births for the next 

• 

generatjon. 


lIS. 	 Mon! older motber.s are bavlng childreo outside or marriage. 
1.0. I.!I!IO, ooIy 25% or unmarried women who bad a cbild were 

, ... under 20, while anotller 3'% were ZO - 24, aod the remaining 

36~ w.... 25 and over. 


. 
:-:. , While the actual number of out..af-wedlock births among teenage mothers have remained ~ .
.'~ 

":"".-. consistently high over the years. there has been a dramatic increase in the birth rates amongt 
!lllI£ mothers which surpasses the increase in birth rates among the 15-19 year olds. For ;::. 
example: 

AU Grau!! 

Under IS years 
15 - 19 years 
20 - 24 years 
25 - 29 years 

, ~ 

Births 10 Unmarried Women 
(In thousands) 

Percentage 
Difference 

9.5 	 10.6 +·i;l2% 
190.4 337.3 	 +~791, 

126.7 378.1 	 + ~9891, 
40.6 215.5 + 4'31% 

• 30 - 34 years 19.1 106.3 + 457% 
35 years and over 12.4 46.3 + 273% 
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OUT·OF·WEDLOCK BIRTHS: 
STATEMENT OF THE PROBLEM 

, 

"" 	 After birth, the _ or successful palemity emmliSllmeot 
decline as the cblld grows older. 

There is mounting evideru;e that while virtually'every mother knows the identity of the 
father, and the vast majority are still in contact with him at the time of birth, the intensity 
and frequency of contact falls off rapidly in many cases (Ellwood and Legler). For example, 
in the State of Washington, the couns have traditionally succeeded in establishing patemity in 
32 percent of cases where the cbild is under six months old. That percentage decreases to 14 
percent by the time the child n:aches age 4. This information underscores the importance of 
paternity establishment at birth or shortly thereafter. 

.. 

• 
; ., 

..;/ 

i'.'•r· --"',. .. 	 :to 
~.--. 

.. . . 	
O. 

, -" .' , 	 . ' .' 

~ 

.. 

~ I 
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UNIVERSAL PATERNITY, IN GENERAL: 
PROS (CONS 

The concept of1JNlVERSAL PATERNITY is based upon the belief that: 

L 	 children born outside of marriage are entitled to a decent standard-of-Iiving that llSlIb 
biological parents can provide, to the extent possible, despite the fact they are not 
married- ., 

2. 	 a child's paternity should be established at birth or even earlier; 

3. 	 paternity establishment (and subsequent child support) is an important strategy to 
combat the high incidence of poverty among children born out of wedlock; 

• 
4. the Federal government and States must expand their efforts to encourage parental 

responsibility for oUI-cf-wedlock children; 

s. 	 the Federal government, in conjunction with the States, must make a concened effort 
to dramatically increase the number of paternities established for out-cf-wedlock 
children. Currently, paternities are established for only 20% - 40% of the total .,-' number of children born outside of marriage; 

-::,'
6. 	 the Federal government and States must provide a "continuum of opportunities" -- j .. 

:;.; . ...... , 	 outside of the traditional child support (IV-D) network -- for mothers and/or fathers ri>: 
.-~ establish paternity in the simplest possible manner while protecting a father's due i': .

~' .. 
process and rights; 	 f . .. 

7. 	 the public, at large, should be educated on the legal and financial consequences and ' 
~-

responsibilities of having a child outside of marriage; and 

8. 	 States are held to a high standard of paternity performance based on the total number 
of out-cf-wedlock births. 

PROS: 	 l' 

o 	 Would potentially result in a significant reduction in number of:?ut-cf-wedlock 

• 
children living in poverty. 	 " 



,. 
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PROS ICONS 

• 	 Would likely result in a greater number of child support orders once paternity 
is established, thereby increasing the possibility for an out·of·wedlock child to 
experience a more financially secure future. 

o 	 Would likely result in a reduction in the number of unwed mothers 
dependent upon the government for financial assistance and social services 
and, as a consequence, a reduction in taxpayer funds used to support these 
programs; 

• 	 Could alter poblic attitudes which. in tum. could have a 
aositix; efrect upon a number of factors attributable to poverty including teen 
pregnancy, family violence, child abuse, and crime. 

Put a halt to the disenfranchisement of the father from the American family by 
,examining, reinforcing, and enhancing the notion that America's children need e 
their fathers for their emotional as well as financial support. 

CONS: 	 .' 

j-,.. . 	 •. 
';.' 	

~ .. . 	 , 

.-~ 
'!'" • ' 	 CllSlody: Often times, th;re are incidences when a biological, unwed father 1'; .•
>":~: ' 	 will deter the biological mother from seeking child support services based on~.· 
.~.. . 	 the thn:at the he will seek custody of their child in retaliation, A universaJ , '" 


approach to paternity establishment may exacerbate this kind of behavior. 


However, this potential 'threat' could be countered by publicizing the racts 
that the ~ majority of unwed mothers who have physical custody of the 
child, are the child's primary caretaker, are granted legal custody llIll.I:u it can 
be proven that a mother is unfit to care for the child (see Section VI on Due 
Process Rights and u.gal Issues for funher discussion). While most State 
laws are neutral on their face regarding the custody rights of eaAh parents, 
courtS - in the best interest of the child ,- lean heavily in favot::\>f the parent 
who has done the majority of the nurturing. .t·-. 

••<

• 
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UNIVERSAL PATERNITY, IN GENERAL: 
PROS I CONS 

o 	 POIential for Plusical Violence: In extIeme instlllces, the pursuit of paternity 
establishment could provoke a biological father - who is emotionally or 
psychologically unstable - to threaten or actually carry out acts of physical 
violence towards the biological mother andlor child. If universal paternity 
establishment is promoted on a national level, it would be critical to publicize 
the "good cause" provision which exempts a custodial parent from custody or 
visitation by the non-custodial parent in cases where there is potential harm to 
either mother or child. 

Due Process Issues and Rlgh!s: Both parents may not be adequately 
informed abeu! the advantages and disadvantages of establishing paternity 

• 	
although many States have developed routine procedures for advising putative 
fathers 	of the rights and obligations that accrue from the establishment of 
paternity (see Section VI on Due Process/Rights for further discussion). 

, 	 Additional FJscal Costs: In FY 1992, there were an estimated L3 million 
out-of-wedlock births. To the best of our estimates, paternities for 40% of (; 
these births were established via the child support (IV-D) program. If,.; . 	 r;

".-.. paternity is to be established for, let's say, 70% of all children born out of S,
-..'~ wedlock, we would need to establish an additional 400.000 paternities per 1;
' .. 
,..-' ' ...... year. There are obvious cost implications in promoting "universaJ paternity" £ . 

which may require additional Federal funds. f 

o 	 Incentive faymenlS 10 Hospitals; A number of States which have hospital
based paternity programs reimburse their hospitals $20 per paternity 
established. Should the Administration's proposal on in·hospital paternity 
clear be enacted, additional costs might be incurred. 

"i: 

o 	 Incentive Pavrnenls to Unwed Parents; It has been sugge.tedt1bal in order to 
encoumge paternity establishment. unwed parents be ·rewarded~·~with a small 
cash payment. 	 :", .

• 	
, 
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PROS ICONS 

o ImproYement Awards to States Based on Perfonnance: It has been 
suggested that the Federal government provide States with financial rewards 
for improvements made and/or performance outcomes in the area of paternity 
establishment. This could be accomplished through a new financial incentive 
program for paternity establishment or through the restructuring of the current 
child support incentive grants to States_ 

o 	 Ore:anizational Imoact: The impact of universal paternity estabHshment upon 
the State-administered child support (IV-D) program is unknown at this time 
and dependent, in pan, upon the resolution of a number of issues (Le.. 
whether or not paternity establishment is decoupled from welfare andlor child 
support; whether or not the existent IV-D program would be the designated 
state agency responsible for paternity cases - both within and outside the IV-D 
program, etc.). It is also not clear there is the infrastructure to handle the •
increased number of genetic testings which may result. 

, 

'"!' 
..;...,. .- o Perception of Government Interferencei There wi11 be those who view anyj-. .• : 
';'.' Administration policy (and practices) advocating universal paternity ~ ,.

establishment as an example of government intrusion into the persona! affairs t;. 
of private citizens. 	 f> 

....' .... 

• 




• 
Page 13 

UNIVERSAL PATERNITY: ·Conditional" Approacb 

CURRENT ENYmONMENT 

The advent of Government involvement in paternity establishment was driven by 
growing welfare rolls directly attributable to the rise in single parent families and the 
Jack of parental support. Enacted in 1975, title IV·D of the Social Security Act 
created a fedetal·state program for the location of absent parents. establishment of 
paternity and support. and enforcement and collection of support, 

• 

All families receiving Aid to Families with Dependent Children (AFDC) payments 
due to the absence of a parent from the home are r"'luired to cooperate in the 
establishment of paternity and the collection of child support and to assign their rights 
to such support to the State. Since 1987, applicants and recipients of Medicaid have 
been similarly ",,!uired to cooperate in the establishment of paternity as a condition of 
eligibility. However. these cooperation rules were later relaxed to exclude pregnant 
women and women with newborns of less than two months old, This action was 
taken because of concern that women would not obtaln essential prenatal and early 
infant care if forced to cooperate with child support agencies, 

In FY 1991. of those ",,!uired to cooperate as a condition of Federal assistance. 
paternity was established on behalf of 346,001 children. 

..' . 
.'~ 

~~..:. ~~ " '.'. 
EXPANSION Of PATERNITY COOPERATION TO OmER 

FEDERAL AND fEDERALLY·ASSISTED mOGRAMS ' 


In the last few years several proposals extending the ",,!uirement to cooperate with 
child support enforcement agencies as a condition of eligibility for other Federal and 
Federally assisted programs have surfaced, Food Stamp benefits and HUD subsidies 
are the two most fr"'luenUy mentioned. (551 has also been mentioned but because the 

. vast majority of these children are eligible for Medicaid and thus would for the most 
part be receiving services, these proposals have been largely disregard~). 

,~,_t. 

Similar to the concerns prompting the relaxation of the ""!uirement fot~edicaid 
cooperation, past proposals before Congress to e.tend the requirement .for cooperation 
as a condition of Food Stamp benefits have met with substantial opposition from Food 

• 
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Stamp advocacy groups. These groups were concerned that the nutritional needs of 
pregrumt women and children would suffer in cases where custodial parents chose to 
do without Food Stamp benefits rather than cooperate with the Child Support agency. 

However, !be Food and Nutrition Services (FNS) of the Department of Agriculture 
has undertaken a study to evaluate options for increasing the use of child support 
enforcement services among food stamp households, focusing on cases which do not 
receive AFDC. The study was conducted in five States and will concentrate on 
current patterns of child support among food stamp households; reasons for non
participation among child support eligible non-AFDC food stamp household.; and the 
benefits and costs of actions that FNS might take to promote child support 
participation among non-AFDC food stamp households. Their draft report is 
.,pected sometime during the summer. 

In addition to the mandated participation of families receiving public assistance. any 
other family may obtain paternity establishment services from the state Child Support 
agency by miling application and payment of an application fee. States may also • 
charge fees for services and recover costs not otherwise coveted by such fees. 

'. 
Priyate Actions .'.',.

!""-7'w. i.-.... 
';.' All remaining nonmarried mothers must rely on the willingness of the putative fathori .- to assert paternity or seek private assistance in its establishment. Pursuing paternity '" 

through private avenues can be expensive. There are attorneyfs fees. CQun filing r· 
costs and possibly genetic tests to pay for which could COSt several hundred dollars. if 
Included in this group are those parents who have no inclination for whatever reason 
to initiate paternity establishment proceedings on beh.lf of their children. Although 
we know very little about these parents and their apprehension to initiate paternity 
proceedings, thi. option will focus primarily on what actions the government could 
take to effectuate cooperation of these parents in the establishment of paternity for 
their chtldren. 

Move toward universal services 

The Administration's 1994 proposal for in-hospital paternity e.tablishm~it· takes a big 
step forward in removing the distinction between public and private paternity cases 
(refer to Appendix for summary of legislation). • 



• 	
Page 15 

UNIVERSAL PATERNITY: ·Conditional" Approach 

Under the proposal, States will be required to establish in-hospital paternity 
establishment programs aimed .t securing the voluntary establishment of paternity of 
all children. Recognizing that often public assistance is not needed or sought until 
sometime after the birth of a child, the proposal was not limited 10 current public 
support cases but rather is directed .t all out of wedlock births in the State. 

DiliC!lSllhm 

• 

Child support can make the difference between a childhood in poverty and a better 
qualily of life. Paternity establishment. alone, can be of lasting value 10 the children 
by creating a greater sense of identity, providing important health-related information •. 
and conferring rights 10 dependents' benefits and inheritance. WIIile public policy 
cannot address the emotional and behaviotal effects changes in family structure have 
on children, it can lessen the consequences by insuring that1l=ts acknowledge their 
children and take responsibility for their needs. 

Before family structure underwent dramatic change in the 6O's, aut-of-wedlock birth 
and other forms of family disruption were held in check by social and legal sanctions. 
Marriages at the end of a shotgun and hushed adoptions were common responses to 
nonmarital birth at that time. They carried a strong message about the risks of 
premarital sex and created an intact family for the child. 

, . 
.-- WIIile few would want to return to a time when individuals were forced by society tOf' 
~/:~ . 	 redress individual choices in behavior by such a draconian response, the effects of ~. 

such choices may in f.ct be hurting children by not providing them with what should;:' 
perhaps be a universal right to know both of their parents. ;. 

Pollowing are options for taldng a forceful approach in extending paternity 
establishment services to the maximum incidents of nonmarital birth. 

TItere will always remain those cases which cannot be captured under an alleged 
universal system. Clearly, when. child is conceived by a single woman as a result 
of artificial insemination or where a mother, not dependenl on any form of 
government assistance, will fight the system at all costs and refuse 10 c~te, 
action by the state is foreclosed. However, 10 the extent that a forcefu~lIpproach can 
be taken under which society embraces the message Ihat failure to establjsh paternity 

• 
hurts the child and cannot not be dismissed by a blind eyed approach. Universal 
paternity acknowledgement and establishment can become more of a reality. 
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However, can: must be exercised that the message we are sending is not one which 
questions choices in family structure but one which protects the child regardless of 
family stru<:ture. 

TIte approaches are broken down between those which may influence the 
establishment of paternity in tile private community (those with no ties to government 
assistance) and those which would expand and clarify the connection between 
paternity establishment and the receipt of public assistance, 

PrIvate Communill' 

With respect to the private community, the Federal government has very limited 
leverage to inlluOnce the behavior of parcoti who would otherwise ignore the 
paternity establishment rights of their children. While these children would clearly 
benefit from tile non-financial benefits of paternity establishment to the same extent as 
children in families receiving public assistance (and may in fact benefit from the •financial aspects as well), the only clear attachments their parcots may have to the 

; .- government is through the tax system. TItus, ,he options addressed with respect to 


these families focus primarily on a taX·based strategy to paternity establishment. 

Options include elimination of the dependent exemption and the dependent can: tax 

credit when paternity is not established and the introduction of a taX credit when 

paternity is established. 


Some rationale currently exists, however tenable, between failure to establish ;; 
paternity and the tax policies of the United States, given the high costs to taXpayers 
associated with out of wedlock birth and failure to establish paternity. Umiting the 
tax benefits associated with dependents to those who have sought paternity 
establishment for their childnen could produce a two-pronged benefit - first, Ihe risk 
of losing taX benefits may induce a greater number of families to seek paternity 
establishment services on behalf of their children, and second, savings to the Federal 
government resulting from the higher tax liabilities of families unwilling to pursue 
paternity establishment could be targeted to reduce costs of providing "'isistance to 
such at-risk families. Such a strategy may also produce an indirect bel\iijit by sending 
a strong message that parents are expected to protect the rights of theiK:hildnen by 
establishing paternity on their behalf,"· ., 

• 



• 


• 
.. 


.. 

.'~" 
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However, consideration must be given to the relative effects such tax policy changes 
would actually have in influencing the incidence of paternity establishment. Families 
living on the margin may have a relatively greater financial interest in protecting their 
right to claim dependent exemptions and child care credits than higher income 
families who may view such sanctions as meaningless in view of their overall income 
and tax liability. Analysis by Treasury Department tax policy staff may be necessary 
to insure that an approach is not advanced which treats lower income families unfairly 
while doing little 10 assist children in other fiImilies, or which ultimately hurts those 
the government is attempting most to proteCt in this arena--at-risk children. 

Recipients of Federal Assistance 

While the Government has some leverage over families receiving Government 
assistance, the scope and breadth of such leverage is nO! clear on its face. As 
previously indicated, families receiving AFDC and Medicaid are currently required to 
cooperate with the Slate Child Support Enforcement agency in eSlablishing paternity 
and securing support. However, cooP,Ollllion in the AFDC and Medicaid programs is 
genamily a subjective determination made by the caseworker. 

The statute provides for purposes of AFDC eligibility that applicants and recipients ;:. 
are required to cooperate in establishing paternity and Obtaining support unless good ~ : 
cause for refusing to cooperate is found, as determined by Ihe State agency in i. 
accordance with standards prescribed by the Secretary which lake into consideration !:'., 
the best interests of the child. ~: 

The implementing regulations interpret cooperation to mean: appearing at a child 
support office to provide information or documentary evidence; appearing as a 
witness; providing information or attesling to the lack of information under .he 
penalty of perjury; and payment of any support received directly from the 
noncustodial parent to the child support agency. Good cause for refusal to cooperate 
is provided in cm:umstances indicating that cooperation would be "against the best 
intereslS of the child" including: reasonable anticipation of physical Or emotional harm 
10 the child; physical harm to the parent or carelaker relative, emotio~; harm to the 
parent Or carelaker relative of such nature or degree it reduces such ~ns capacity 
to care for the child; cases where Ihe child was conceived as a result of.. tape or 
incest~ orf situations where adoption proceedings or adoption considerni:i'"6ns are 
pending . 
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In the limited number of cases sanctioned for refusal to cooperate, the caretaker's 
needs are excluded from the grant award and protective payments are made on behalf 
of the child. 

The above definition of cooperation and the related sanction fOf failure to do so have 
been criticized as being so weal< and inconsistent< that they are of questionable value in 
promoting the establishment of paternity and the pursuit of child support. The options 
provided in this paper with respect to recipients of Federal benefits thus speak to a 
tighter cooperation standard and suggest a tougher sanction and perhaps incremental 
benefit reductions when cooperation is not completely forthcoming. 

It is wotth noting that a stricter cooperation requirement is, in fact, provided in 
Senator Bradley's interstaie Child Support Act of 1993, with respect to child support 
assudmce demonstration projects. Under that proposal which links paternity 
establishment to eligibility, good cause for noncooperation is limited to the danger of 
physical abuse to the custodial parent. The only other exception provided are cases in 
which failure to establish paternity result from circumstances which are beyond the •
control of the custodial parent. 

Cooperation is defined specifically in the bill as naming the father, providing ", 
information to verify his identity, including address, employment, and education k.< 
information, the identity of relatives and friends, his telephone number, SSN, date of~ . 
bitth, or any other specific information that with reasonable effort could lead to the ~< 
identity of such person to serve with process. Further, the custodial parent would be~ < 
required to continue 10 provide all relevant information required by the State, appear':; 
at required interviews, conferences, hearings or legal proceedings if notified in < 
adVllllce and unless illness or injury doesn't prevent attendance and, submission to 
genetic tests. 

While this appealS to be a stricter standard than provided under the AFDC program 
and one which may produce better results in establishing paternity, it is important to 
keep in mind that under such demonstrations, a safety net is provided if such parent 
fails to meet this standlird, Le., AFDC. No such safety net currently ei!ists should a 
harsher sanction than exclusion of the caretaker relatives needs in the ~C grant be 
established. A separate issue paper addresses the issue of noncooperatiOn, however, 
very little information is currently available on the actual magnitude of!l\le problem. 

< •. 

• 




• 


• 

, 

".'..~ .. . . 

• 


, 

Also provided under the options for an aggressive approach to paternity establishment 
is an option for extending the requirement to cooperate with the child suppon agency 

-as a condition of eligibility for other forms of government assistance, like food stamps 
and housing assistance. 

However. the breadth of such an expansion is worth considering in tenns of current 
program capacity as well as potential increases in the number of paternities 
established. It has been estimated that approximately 700,000 - 750,000 custodial 
parents who receive Food Stamp and Housing assistance benefits may benefit from the 
establishment of paternity and the receipt of child support services. after excluding 
recipients who are already receiving services from the State child support agencies 
because of AFDC eligibility or because they have voluntarily sought such services. 

This number, however, includes families who are currently or may become ~ligible 
for Medicaid benefits (but not AFDC) and thus'have been or would be automatically 
referred to State child suppon agencies. Funher, the Medicaid expansions enacted 
between 1988 and 1990 will mean, according to a Special Repon on Children and 
Health Insurance, that by the year 2002, all poor children under age 19 will be 
eligible for benefits (Rosenbaum, Hughes, Harris and Leiu, January 1992). Since 
cooperation with the child suppon agency is a condition of Medicaid eligibility, the . 
overlap between these families and food stamp and housing assistance recipients can ~~,. 

be expected to be substantial and to grow over the next ten yeaTs. The tax policy l'.· 
staff needs to look at relative increases and decreases to both segments of the ::.: 
popUlations. ]: ,-..r:' 

-, 

-
AGGRESSIVE ACTION TO INFLUENCE UNIVERSAL 
PATERNITY ESTABLISHMENT 

Page 19 

UNIVERSAL PATERNITY: "Conditional" Approach 


PRIVATE COMMUNITY 
q.e., families receiving no form of government assistance, private institutions, 
hospitals, etc.) 

Incentives 

#1: Revise tax structure to provide a paternity establishment tax c~ft, for parents 

#2: Pay a flat incentive for cooperation 
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113: 	 Provide incentives for hospitals to lake an aggressive role 

114: 	 Pay for a percentage of hospital costs or co-payments 

115: 	 Provide government financed Or subsidized costs for all expenses associated 
with establishment 

Sanctions (or Disincentives> 

116: 	 Lost dependent exemption for tax purposes 

#7: 	 Lost child care tax credit 

#8: 	 Lost ElTC ' J 

1/9: 	 Sanction hospitals in the form of loS! Medicare and Medicaid funding for not • 
panicipating (separately, could also do this to enforce hospital cooperation 
with voluntary paternity establishment legislation) 

" 	
-.', 

Strategies to InOueD« Partici,gation 	 ~-.~.":7,-" 	 •.
~ ..'" 	 , . .,..."- 110: 	 A presumption is made that paternity will be established and all out-of-wedlool\. 

births automatically entered into a State system of paternity establishment. ~•. 
Cases are nol eliminated from the system until the party(ies) fully understand ;,: 
the benefits they are withholding from their children " 

1111: 	 All States are required to enact laws separating the issues of paternity 
establishment from custody and visitation issues (advance deutil laler in the 
paper) 

PROS 
~;; 

o 	 Tax incentives/losses apply regardless of the age of the child wtitn paternily is 
established, benefiting older children as well as newborns. MeS.iige is sent 
that all families - regardless of their economic circumstances dr. tax bracket -
have a responsibility to establish the paternity of their children " 

• 
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o 	 Payment of a cash incentive, panicularly if the amount is substantial, or a 
portion or the birthing costs eould induce families already concerned about the 
costs of hospitalization and caring for their newborn to participate 

o 	 Offering to pay costs of testing combined with information that such costs 
would be borne by Ihe putative father later if initial offer was refused could 
compel some to cooperate 

o 	 Aggressive hospital involvement has been shown to have significant impact, 

Opening a "case" immediately and putting burden on parent to reject services 

• 
" could send message that sociely expects paternily to be established and that 

paternity establishment is a rootine step in all cases of OUI-of-wedlock births, 
Message that paternity establishment is rootine ne.~ step after nonmarital birth I 
could diminish putative father's ability 10 exen control over mother 10 not 
apply for services 

o 	 Eliminates immediate concerns regarding custody and viSitation, espectally if 
decoupled from other child support services 

'-.' '. 
-~; 

Sends message that palernity establishment is not a gender-specific issue but 'Ii-: 
child's right - molhers as well as fathers will be pursued to uphold this right ~ :'-.- .. 

;:---~ for their children 	 1': . 
~ 

:_ .''00 . 	 '" :--. .:;; . 
o 	 Opposition may be overcome through education and growing public ..perien~ 

CONS 

o 	 Significant costs may be associated with providing additional tax benefits, 
incentive and hospital payments, and costs of paternity establishment 

a 	 Lost dependent's tax exemption or child care credit or ElTe c!!!lld hurt people 
on the margin while having little effect on those in higher ine~ bracketS . 	 ;~ .",,'. 

• 
o May be viewed as discriminating against cases of marital birth,:', Could 

produce perverse incentive of causing families to delay marriagii' or to delay 
paternity establishment until family can receive benefitS 



•• 
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o 	 Costs and resources that would be necessary to operate a system of presumed 
cooperation may be significant 

o 	 Would undoubtedly be controversial and may be viewed as coercive 

o 	 Sanctions against hospitals may cause them to drop from Medicaid program 
participation resulting in decreased accessibility of needy families to medicai 
care 

o 	 .May induce paternity establishment in cases where it is not in the child', best 
interest 

o 	 Paternity will still not be established for all children .. 
o 	 Attitudinal changes We time, benefits will not be immediate 

o 	 Exacerbates current problems associated with lack of staffing/funding • 
.. ." 

A~ a Condition or Receipt of federal Assistance #..-.. .~ -
Incentiye 

#12: 	 As a condition of receipt of any form of government assistance, parties must ;; 
cooperate in the establishment of paternity , 

-this includes the mother and a putative rather who is being sought for 
paternity establishment 

-assistance includes food stamps, housing assistance, and if implemented, 
child support insurance 

#13: 	 Receipt of assistance hinges on applicant's immediate cooperatiQl;,(cculd be 
viewed·as sanction) .~; 

• 
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SanctlOl!S 

#14: 	 Loss of benefit for noncooperation· With respect to cash assistance, may want 
to think of a sanction with mote monetary influence than denial of carelakers 
needs 

#15: 	 Incremental benefit reductions 10 the extent that cooperation is not completely 
forthcoming, Le.. missed interviews 

Strategies to Influence 

#16: 	 Rethink and redefine geed cause • rules need 10 be tightened up. Penalties 
'\Wuld be assessed when perjury found 

•
< 

#17: Train in·1ake workers on optimal interview techniques and benefits of paternity 
establishment 

#18: Provide payments to informers with information leading to paternity 

, · .. establishment 


· ,· 
,. 
--:-~, 

.'-
l":
.... : 
.... " PROS 2'
' 

~. 	 i~ .... 	 0 To the extent that cooperation in paternity establishment is made a condition ~f. 
" . 
~. 

~ 	
receipt of other benefits, incidence of paternity establishment should increase ,f' 

0 	 Similarly. to the extent that sanctions are directed at putative fathers who have 
failed 10 cooperate in State actions 10 establish paternity (contempt cases), 
incidence of paternity establishment could increase 

o 	 Interview technique has been shown to have a positive impact on outcome 

o 	 Unemployment compensation program has found the use of informants to be a 
valuable method in determining fraudt~~ 

l:,~ 

", .

• 
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• 

CONS 

o 	 Harsher sanctions could diminish family's ability 10 meet the needs of the child 

o 	 To the extent that caseworker discretion remains in determining "cooperation" 
and "good cause", effectiveness can be lost 
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'The "outreach' approach 10 paternity establishment encourages the voluntary 
acknowledgment of paternity via public education, incentives, and expanded 
opportunities for establishing paternity within and outside of the lY·D program. 

'The objectives of this approach are: 

I. 	 to change public attitudes and behavior towards paternity establishment and 
child suppon for out-of-wedlock children; 

2. 	 to underscore the legal and financial consequences of out-of-wedlock births; 

3. 	 to make tile system more 'user friendly' for establishing paternity; 

• 4 . to create a climate of social intolerance for those parents who neglect their 
responsibilities; and. most importantly, 

S. 	 to reinforce and publicly recognize the efforts of all unwed parents , . 
particularly non-custodial fathers - who'assume responsibility for their .. chUdren . ' ..~,..; ., ..' 

k.-.' .' 

~...... 
~~-"<' IN-HOSPITAL PATERNITY ESTABLISHMENT 

Paternity establishment should begin at birth for the Single most important reason that 
an unwed father is likely to be present at the time of his child's birth. In a study 
conducted by Esther Wattenberg, over two-thirds of unwed fathers were present for 
the birth of their children. 

Unfortunately, as time goes on and the novelty of a child's binh wears thin, the 
contact between the unwed mother and father rapidly deteriorates. Co~ider the 
following data compiled by researchers Price and Williams: ;';'. 	 . 

", . .' 

• 
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Time Frame 

Prior to Birth 

26 months after birth 

36 months after birth 

Contact Belwe<m Parents Maintained 

84 percent 

64·percent 

55 pereent 

When the unwed mother is no longer in contact with the unwed father, the State has a 
more difficult job in locating the father. Locating the father in paternity establishment 
proceedings is the biggest obstacle encountered by the child suppan agency, 

It i. for precisely this reason that a number of States are providing unwed parents 
with the opponunity to establish paternity in the hospital at the time of birth. As of 
-December, 1992, an estimated 15 States had in·hospital programs that were fully •
operational, pending legislative approval, andlor in the planning .tageS. Washington 
State, which pioneered the concept of in-hospital paternity, has one of the highest in- " 
hospital paternity establishment rates .t 40 pereent. -:;, 	

" ..' 
....r!'_ 
j,: . ., .. 

' , And it is for precisely this reason that the Administration has before Congress a 
~:,:~ legislative proposal whiCh would require that all States provide unwed mothers and 
>',,:~ , unwed fathers with the opponunity to establish paternity at the time of their child', 

birth, If this legisladon is approved, as drafted. by Congress. it would lake effect 
October I. 1993. 

Therefore, the assumption has been made Ihal the aforementioned legislation will 
be approved by Congress - along with procedures for expedlllng paternity 
establishment - and will 001 be singled oul as a separate option. 

What will be explored are options that could be undertaken by the Federal 
government and/or States in terms of facilitating a smooth transition to~~d acceptance 
of a national, hospital-based paternity establishment program. . to'" 

t,~ 
., 
~ '. ~ 

• 




• 
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'_.====------------====------======-
119: 	 A number of States which bave hospital-based paternity prognuns 

reimburse Ibeir hospitals $20 per paternity established. One option would 
he to consider adopting this poli(:y on a nallonallevel. 

Hospitals tend to be large, conservative. strapped-for-<:ash institutions, especially the 
ones which serve low-income populations. We have noted in a handful of the hospital 
based programs that there has been a traditional, institutional resistance to change. 
They are also experiencing staff shortages, Nurses. social workers and Vital Statistics 
staff are overworked and with a Federal mandate and universal program of paternity 
establishment. their workload will increase. A cash reimbursement for each paternity 
established may ease the tendency to resist efforts of a new hospital-based program 
initiative. 

• The cost of paying hospitals $20 per paternity establishment could be significant. For 
purposes of discussion, if you assume the Federal government would pay the mliIl: 
$20 for each paternity established and that, on average. you would establish 40% of 
the out-of-wedlock births (using Washington State's experience), the eost could be 
substantial., . , 

t 
r 

,..-, 
.-~ #20: Given the growth In the numb.r of women electing to deliver their ~ ,

'f;~.' 	

children at birthing centers vs. the hospital, lb. Administration might ~,,.' . 
want to consider extending the reach of the proposed legislation to birthinj! 
centers via program regulations or guidelines onee pat.rnity legislation Is " 
approv.d by Congress. 

#21: 	 The Federal govemment eould lake Ibe lead in brienng all rel.vant 
national orgnni.,llions (i•••• American Hospital Association, National 
Association of Nurse Practitioners, National Association of Publle 
Hospitals. Vital Statisti<:s Association, National Association qi,iHospital 
Admitting Managers. etc.) regarding a national bospital-bl!Sl\Ct paternity 
program, to thwart initial resistance, and to elicit their supp~n" in 

• 
disseminating critical information to their affiliates at tbe Inial level on Ibe 
benefits and requirements of tbe new paternity legislation. 
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Ae<:ording 10 rqx>rts from the States, many of the hospital-based programs have 
encountered resistanee in start-up phases. Part of this resistance has been attitudinal 
on the part of staff. Nurses, social workers and others are concerned about driving 
away the mother by mentioning the father in cont••1of child support. 

1122_ 	 Immedialely following passage of Ihe Administration's proposed legislation 
requiring in-hospital potornity programs, the Federal government could 
develop a comprehensive media strategy that would provide infonnatlon 
on the new Jaw, nnd for unwed parents. the opportunity to establish a 
child's potemify at Ihe hospital. 

An "infonnation blitz" on the opportunity to establish paternity in the hospital via the 
mainstream media (print and radio). State and local public organizations. national 
associations. and other government programs (i.e •• Head Start. Maternal and Child 
Health Services, etc.), may assist in maximizing the legislation's potential impact. • 

#2.3. The Federal government could develop appropriate training curricula and ,',
.' infonnation malerials that Stales could use in working wilh bospital starr. t.
" """..,.-:;.: .
-.' 	 notary publics, vital statistics starr. ole., in the development of a hospital" :; .'.--. '!'-.. based paternily program. 	 {; 

~'~~"';~ . 	 ,!,,'," 
:'::' 

124. 	 Th. Federal govemment could develop a mUonal broehure on "In
.' 

hospital" poternlty designed for unwed mothers and unwed fathers on 
what to expect when either IV-O starr, social workers. bospital personnel. 
andlor notary publics approach them regarding their option to establish 
paternily immediately following the birth of their child. 

CREATING AOOmONAL OPPORIUNmES 
~,:,-
"~~~ 

As mentioned previously. the best of the in-hospital paternity establishnli5Jt programs 
- Washington State - has a success rate of about 40 percent. They are)lso getting 
20 percent of their affidavits from pnrents outside of the hospital setting'(which means 
they waited more than 10 days to sign err that the affidavits were for older children). • 



• 


• 


• 
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Washington~s experiences in the paternity establis.hment arena are encouraging since 
Illey provide evidence Illat the paternity of 21m children can be picked up unde! the 
program. Likewise, researoh conducted by Esther Wattenberg points to the fact that 
teen mothers need help about three years after the birth of their children -- a tim. 
when the father is gone and they are no longer living with parents. 

Even if all States were able to replicate Washington State's success rate for in-hospital 
paternity establishments, we have to recognite the reality that 60 percent of th. unwed 
mothers and unwed fathers are ehoosing NOT to establish paternity at the time of 
their child's birth. 

The point of this discussion, thus far. is to emphasi.e'the importance of providing an 
unwed motherlfather a "continuum of opportunities" to. establish paternity at birth 
AND to maintain a high level of program efforts directed to unwed parents of older 
children as well • 

Federal and State governments can expand their "point-of-contacts" with unwed 
parents in order provide maximum opportunity for paternity establishment AND to 
promote the norm that paternity establishment is "doing the right thing" for their 
children. 

#25: AS a condition of funding, th. Federal government could require that. if"
(; 

otber bealth-related facilities (i.e., pre-natal clinics. "well-baby' prog~ 
family planning centers, elc.) Infonn and provide unwed parents with Ih"i; . 
opportnnlty to establish legal or iniliale paternily establlsbment ~'. 
proceedings. ~~ , 

There is • dearth of infonnation, as well as experience, on the potential Impact Ill.t 
other health-related facilities might have on the rate of paternities established for out
of-wedlock children. 

The State of Delaware is currently experimenting with one such approach. In a 
cooperative effort between Delaware Health and Social Services Divisions of Public 
Health (DPH) and Child Support Enforcement (DCSE), a pilot projecl,'IIas 
implemented at the Northeast State Service Center on January 2, 1992f:.The project 
involve. integrating the paternity establishmenl process into the educatltii> component 
of DPH's comprehensive prenatal care program. This pilot was envlsillried as 
providing another non-adversarial, voluntary consent opportunity in th'i'process of 
paternity establishment . 



Page 30 • 
UNIVERSAL PATERNITY: "Outreach" Approach 

While the pilot was overwhelming successful in disseminating information on the 
benefits of paternity establishment and child support, it was less successful in 
producing actual outcomes. Within the first year of the pilot, 84 percent of the 125 
women receiving pre-natal services agreed to accept counseling on paternity 
establishment/child support. However, there were only three admissions of paternity 
out of 62' actual births. 

This simply indicates that more inform.tion is may be needed with regard to 
alternative sites for voluntary paternity establishment. National demonstration 
projects might be warranted before a final decision is made as to whether this should 
be a mandatory requirement of health·related programs and facilities. 

AFJ'ER BmJJJ; DEVELOPING STRATEGIES FOR . 

IMMEDIATE FOLLOW-UP AND LONG-TERM QUTREACH 
.. 

It can be argued that a woman, immediately following the birth of her child, is not 
always in the best physieal or emotional state to be exercising her best judgment in 
making major decisions such as her child's legal paternity stalliS. • 
She also may resist any attempts made to persuade her to initiate action on her child's, • 
paternity for three important reasons: 1) the likelihood that the biological father of her:c'


•• child is present at the time of birth; 2) the likelihood that she is hoping for a t'
, ..-.~. 

:.io. ' ..'.' permanent commitment from the father: and 3) that custody and visitation rights will ~-
~~:. 
 be raised by the father, !;; 
~ - .'0. ;.,' 

Unfortunately, as the data indicates, relationships between over half of unwed mothClj 
and unwed fathers (see page 24) begins !l) deterioralll within the first year of their 
child's life. 

Six months, a year, or two years following the birth of her child, an unwed mother 
may be in a totally different frame of mind and circumstances compared to the time 
of her child's birth. This is typically applicable to teen mothers. The realities of 
single parenting may make her think twice about paternity establishmenl and child 
support. It is at this point that the State IV-O agencies could seize upof: this "window 
of opportunity" by providing follow-up informatioD on palllmity establitlirnent and, 
should she so desire, access to child support services. Despite the eUnth! emphasis 
on patemity at birth, we must not curtail our efforts to reach unwed m~ihtrll of older 
children and/or !l) take advantage of those 'windows of opportunity' for conducting 
targeted outreach. • 
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• 

, 
".' '. 

1126: 	 State Cblld Support (IV-D Agencies) could be encouraged or required to 
contact unwed mothers, who were unable or chose not to establish 
paternity in the hoSpital, with infonnation on the benefits of paternity 
establishment and child support along with an application for services. 

It could be left up to the discretion of States as to h2lI! this contact would take place 
(i.e.• mail~ in-bome visits). However, in order to ensure a uniform effort nation
wide, the Fedentl government might want to specify the exact time-lines for follow-up 
with an unwed mothers (I.e., 6 months, I year, or 2 years) after her child's birth. 

1127: 	 lofonnation on tbe ben~ts of paternity establishment and an application 
for child support services could be irn:luded along with the automatic 
issuance of a chUd's social security number foUowing birth • 

In today's society, 60 percent of America's children will experience life in single 

parent home before they reach the age of 18 years, Including information on 

paternity establishment and child support services along with the issuance of SSN'. . 

may be an extremely practical action to take - one that hold. the potential for a wid";', 

range impact,'·• . 


• • 
,.:-
~ 

-,..1128: 	 Pediatricians could either be encouraged or required to display !"-: 
infonnatlon materials on paternity establishment/child support - 85 

provided by the State IV-D omce - In a visible place in their wailing 
rooms. 

After birth, the next sure point-of-contact with an unwed mother is the pediatrician's 
office. Voluntll1y cooperation rather than a mandate would probably be the preferred 
route to follow In this instance. The American Academy of Pediatricians might be 
able to coalesce suppon for this option. 

.-:; 
-f..:.~. 

#29: 	 Obstetricians and/or gynecologists ,",uld be encouraged or J(juired to 
advise unwed mothers of the possibility of establishing or extl!iditing 

• 	
paternity establishment via genetic testing at the time of theil- child's birth • 



Page 32 • 
UNIVERSAL PATERNITY: ·Outreach" Approach 

This option is geared primarily to those unwed mothers who are either estranged from 
the biological father of their unborn child andlor those who bav. a good idea that 
efforts to have her child's paternity established will be contested after birth. Genetic 
testing at birth speeds up the paternity process by a minimum of 6 months - the 
minimum age that a child must be before most labs are willing to analyze blood 
samples. 

#30. 	 ElTorts could be undertaken by the ACF Assistant Secretary to establisb a 
focal point withIn Ihe organization thai would be responsible for 
'marketIng" Ihe Administration's welfare reform Initiative, ensuring 
coordinallon between child support and other Federal programs, and 
developing national outreach stralegies. 

There is an oyetWhelming need to reach and inform unwed mothets about the benefits 
of paternity establisbment and child support. 

As cited in a 1992 focus group study conducted by the Women's Legal Defense Fund, •
one of the major reasons why a significant number of female single-parents do not 

,, . receive child support andIor bav. paternity established for their children is based on . . the widespread absence of information or misinformation on child suppon services. ~#, 
~<. 

There exist innumerable opportunities to disseminate information on paternity ~ .. 
~'
.--.. establishment and child support services to potential IV-0 clients through existing t 

-~:" -~ , Federal programs (i.e., DHHS programs, WIC, Food Stamps, etc.). Yet, there isalf·.. 
~ institutional barrier or professional mind-set that we sometimes encounter when ".. . 

coordination attempts are made whicb underscores the need to 'educate' professionaf 
staff as well. A focal point in the Assistant Secretary's office would provide tbe 
leadership necessary to implement an effective program coordination and outreach 
strategy • 

. 

PATERNITY I CHD..D SupPORT EDUCATION VIA THE SCHOOU; 


#31. 	 The Admlnist ....li.n for Children and Families, in C.njunctl3.l·wltb the 
Department of Education, could assume a leadership role In!:(i.veloplng a 
national model that would .ncou ....g. paternIty and child suPport 
education via schools ror State and local communities t. emu'late. 

• 
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The purpose of this outreach effon is two-fold: I) I2revenIiQD •• to reach 
adolescents before they become parents; and 2) intervention .- to engage a greater 
number of unwed parents as recipients of paternity and child support services. 
Development of this proposed model could build upon existing educational programs 
such as "famlly life education curriculums" and "teen pregnancy services.". 

The bottom line is that unwed teen mothers are more likely to end up on AFDC than 
older unwed mothers. According to a 1988 report issued by the Childrens Defense 
Fund. 73 percent of unmarned teens receive welfare within 4 years. In 1988. AFDC, 
Food Stamps, and Medicaid for famili.. that were formed as the result of a birth to 
unwed teen mothers cost nearly $20 billion in taXpayer funds. 

Unwed teen mothers also have been the least likely to receive child support and 
paternity services. For example"the results of a Wisconsin study (as cited in the final 
report of the U.S. Interstate Commission on Child Support) reveals that only 20 

• pereent of young mothers who are single when their child is born pursue paternity . 
The study also found that only I in 10 young mothers ever received child support 
compared with I in 4 for older mothers. Most young mothers never reach a child 
support agency. 

Pan af the explanation far the low participation rates of teen mothers in the child (, 
support program could possible by attributed to a general feeling on the part of the (: 
IV-O network that teen fathers aren't worth pursuing since they have very little to no;; • 
earning power at the time of their child's birth. However, according to the results off; 
research findings compiled by David Ellwood and Paul Legler in a draft paper entitleir 
"Getting Serious About Paternity·, this is no excuse. Apparently. several bodies of if 
research studies strongly suggest that' .. .incomes of fathers. panicularly ~ 
fath~Cj, are often low initially. but that the incomes often grow dramatically over 
time. " 

NATIONAL PATERNITY AND CHILD SupPORT 

MEDIA CAMPAIGN 


".
'f;

Most would argue that today's record number of out-of-wedlock births!f;t'symptomatic 
of a much larger social disorder. This disorder entails a weakening aftb,;ial 
responsibility and individual accountability. crime and poverty, and the:jvaning 
influence of our social institutions to teach and encourage rcsjXlnsible behavior. ,. 


I 
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The time has come to reverse this trend by having government hold biological parents 
accountable for the children they. create. As President Clinton has remarked, 
"Governments don't raise children, people do. And even people who aren't around 
ought to do their part to raise the children they bring into the world". 

It is also time to Crtllte an atmosphere of soci.l intolerance for those individuals 
who intentionally avoid their responsibilities to their cbildren~ UnfonunatelYI 
public attitudes do not "cbange overnight". Nonetheless, we have evidence that long
term efforts which continuously repeat a social message (e.g., anti-cigarette smoking, 
Mothers Against Drunk Driving, etc.). can produce dramatic changes in behavior and 
attitudes. 

#32: 	 The Department of Health and Human Services, via Ibe Administration 
for Children and Familles, could take the lead in developing a 
comprehensive medla campaign to reinforce tbe importance of having a • 
eblld's palernity established and tbal child support is • "two parent" 
responslblllty. Olher ·sub-messages" thai could be communicated are as 
follows: 

o 	 Do the Right Thing! Avoiding parental responsibility is not socially 
acceptable. ~.---

•,- 
a Consequences of teen pregnancy mean legal and financial responsibilities 

.~. .'0. 
<' 	 whether you are married or not.~~ .. '- . ..,;;: 	 

a 	 Put the needs of your child first. ESTABLISH PATERNITY! 

o 	 Children are entitled, by law, to • certain level of financial support until they 
reach at least 18 years of age. 

Society really does value the important role that fathers can and do play in the 
lives of their children! 

o 	 Societal recognition of the hundreds of thousands of "good dad~}.who fulfill 
their parenlal responsibilities. ,I>: 

(, .
o 	 Child support services. including paternity establishment, is N01'a welfare 

program - it is a public service! 
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NATIONAL CHILD SUPPORT MQNlJl 

#33: 	 The Administration could de.elop an Executive Order or proposed 
legislation which would designate one month of every year as "National 
Child Support Monlh" In order 10 underscore the nallonal Importance of 
paternity establishment lind child support. 

The advantages of establishing a National Child Support Month would: 

• 
o enable the Administration and OCSE to launch a major media campaign on the 

importance of paternity establishment and the availability of child support 
services; the President andlor nabinet officials could use their offices as the 
bully pulpit from which to direct public attention to the plight of single parent 
families and the importance of parental responsibility; 

o 	 enable State and local communities to launch, simultaneously. public affairs 
campaigns inclading outreach activities via the schools; OCSE could make this 
a part of it's state plan requirements for child support funds; and ._. , . . o 	 draw media and public attention to the fact that the Administration on Childre.r. ,. 

.-'c •. and families, DHHS, is the focal point in the Federal government primarily J', 

.. responsible for the welfare of the American family, ;. 
~'."-.. 	 f· 

" .~.... 	 -,
". ' 

~ 
. 	 ;:.. 

"-{ 

'.', . 

• 	
..' 
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DECOUPLING FROM WELFARE 

The benefits of paternity establishment to society are nearly always couched in terms 
of reducing taXpayer liability rather than prmecting the needs of children, While, 
inarguably a respectable goal, the message which has been sent is that paternity 
establishment is only important and expected when indigent children are involved and 
then only to the extent that government coffers can be replenished, The non-financial 
benefits of paternity in this environment as well as the benefits to children not reliant 
on public assistance, while well established, are often viewed as secondary or 
nonexistent. 

Some believe that the link between paternity establishment and welfare, or more 
generally paternity establishment and financial liability have served to Cre3\e a serious 
obstacle to more universal paternity establishment, effectively ignoring the needs of 
children born oul of wedlock unless or until government assistance is required, 
Families that have no connection to government assistance are isolated from the 
process and in lurn perceive establishment of paternily as a link to the welfare •community 10 which they have no interest or as a combative process whose primary 

goal is to exact a financial return, 


~' 

In tum, the message received by welfare families is that paternity establishment is nOf ' 
a social norm or benefit which is automatically provided to their child through the ~: 
welfare system but rather a repercussion of their reliance on public. assistance and a ;. 
tool to alleviate the government from providing such assistanc~. ;:. 

", 
r:::

Esther Wallenberg has been a major proponent of decoupling the issue of paternity , 
establishment from the strategy of financial inducement. Her studies find that 80 
percent of parents believe that it is important to have both names on the birth 
certificate and that selling paternity establishment as a first step to financial 
responsibility alienates many who would otherwise willingly acknowledge, Since 
public assistance in many cases may not be necessary until some time after birth, 
decoupling the financial aspects may better provide for paternity establishment early 
in the child's life when it is easiest to secure while also providing for immediate 
support order establishment if it is later sought. ,~L-

t~~ 
, 

• 
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These and other research findings suggest that paternity establishment efforts would 
be better received and more productive if decoupled from the issue of welfare. The 
approach as presented most often is two-fold: 

o 	 first, to refocus the goal of paternity establishment from one that benefits the 
government \0 one which benefits the child and, 

o 	 second. to separate and eliminate the adversarial approach assoeiated with a 
system that is sancrion-based and non-friendly. 

These strategies are not independent but causal - to the extent that attitudinal and 
institutional changes are made to focus on the needs of the child rather than to recoup 
government assistance, the less the program will be viewed 111 adversarial and 

• legalistic. Similarly, to the extent that a less antagonistic approach is purseed, the 
more those involved will perceive that they are benefiling their child, rather than the 
bureaucracy. 

1 .: , 	 Following are options which could be pursued to effectuale the decoupiing process. 
A more extensive list of pros and cons has been provided for option I which is the ,; 
most extreme approach. Many of these would also apply, to. more limited extent, Ifj._, 
the other two options. ~ 

l' 
" 
~ 

;:,. 
#34. 	 Could establish a separate administrative component for paternity establishment f 

services which is independent of the welfare and child support office and which ' 
serves all families equally. The entity's focus would be purely 10 provide 
paternity establishment services. How••er. referral would be mnde to the child 
support agency to Ihe extent thaI such services are desired or participatIon 
required. 

Ad'BDlam 

o 	 Eliminnting the focus of the financial aspects of palernity establishmen~1aY invite 
greater volunWy acknowledgement. In cases where Ihe parenls are stilt-1ntimate, 
advocating protection of the child's financial needs may be meaningless":1ince they 

• 	
would undoubtedly view Iheir child as having the suppert of bOlh parenu . 
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Similarly, may invite the cooperation of fathers who do not currently have the means 
to provide financial support for their child but who want to remain involved with the 
child. 

o 	 Would create a more positive attitude about paternity establishment which does not 
alienate the father or induce his withdrawal from the child. 

o 	 Research evidence indicates that the most powerful incentive for getting paternity 
established may not be financial. Espe<:ially at birth, when hopes for the child's 
future are the focal point, the benefits of establishing lineage and providing a 
commitment and connection between father and child may be the most compelling 
incentive. To "the extent that action is perceived to be legalistic and evasive may 
undermine the connection between the child and the concern and pride of parents. 

o 	 Providing a universal and centralized response to paternity establishment sends the 
message that paternity establishment is a routine and fundamental next·step to 
nonmarital birth rather than a responsibility limited to those dependent on government 
assistance. • 

, . o Would remove paternity from an adversarial bureaucratic structure under which 
fathers typically become defendants and mothers pl.intiffs. Some contend that the _•. 
more the process looks and feels like an .dversarial one, as opposed to one designed; ~ . ...: " to help and protect the child, the less willing fathers and mothers may be to t : .. 

.-~ cooperate. f . 
"!'-'" .. 

~.. . 
o 	 May receive more respect and invite better cooperation from the hospital community~~ 

All of the hospital-based paternity establishment programs have encountered resistance 
in start-up phases. Pan of this resistance has been attitudinal on the pan of staff. 
Nurses, social workers and others are concerned about driving away the mother by 
mentioning the father in the context of child support. 

Disadvantages 

o 	 Problems currently encountered because of fragmentation in paternity establishment 
may be magnified. .2..;,. .".';''.:' 

o 	 Many advocate establishment of paternity and support as a single actio~:-- ~ 
Congresswoman Kennelly's, Interstate Child Support Act of 1993 woui<i· require such 
a single action. with provision for temporary support. • 

~- ..- -
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o 	 Would be resisted by those who believe in a diametrically opposed approach to 
welfare and paternity establishment, ie., co-location. Utah developed a pilot proje<:t 
in Ogden and Provo to increase the number and timeliness of paternity establishment 
through co-Iocation of the IV·D and AFDC offices. 

They cite numerous cases where a welfare applicant appears with the alleged father 
and can be referred directly to the IV-D offices one floor below where the couple can 
stipulate to paternity. Staff believe that the inseam referral to the IV-D agency which 
can do the more probing interviews necessary (0 paternity establishment, the strong 
encouragement they offer (including holding the welfare form), the immediate review 
of the stipulation, and the interaction between programs helps immensely. . 

0 Link between welfare and paternity establishment provides lll!ditional power and 

•
., incentive for inducing cooperation. If completely decoupled'!' sticks may be lost for 

cooperation, (though 1lI1es could be changed to require that such families first receive 
'referral' from office of paternity signaling cooperation). 

0 May raise due process issues if parents are not fully and clearly advised of the 

, . financial liability which may later result from paternity stipulation. In two States' 
, 

voluntary establishment programs, no link was made between child support and ,.,., " 

.:.-":" 
-_. paternity to avoid resistance. However, the approach has been viewed as de<:eptive 'i' . 

misleading and one which viol.1es the fathers rights. ~ :. 	 \'. 
,....--	 ,. 

~ 

. 
.~:- .. . -. 
~ ~'"" 
;:-



#35. 	 A ""I.ted option would b. to establish a paternity establishment...,nly runction ' 
~, 

within the CUrTOnt child support agency. 

Adyantnm 

Q 	 As discussed above, if support orde, establishment was decoupled from paternity, 
additional parents may actively seek such services or be willing to stipulate. 

o 	 To a more limited ••tent than the first option, may escablish the perc.p.ljon that the 
primary objective is to benefit and protect tbe child. .~:: 

". ,

• 
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Disadvantages 

o 	 Effectiveness of attitudinal changes may be lost. A paternity establishment program 
which remains closely tied to welfare receipt, continues to send the message that the 
real beneficiary is not the parents or the child but the government. 

o 	 May require States to establish a dual approach to paternity establishment, particularly 
to the e.tent that paternity establishment and support order establishment involve a 
single hearing/action. 

a 	 May have very littie effect since parents can now apply for services and request case 
closure prior to the State's pursuit of support award establishment or enforcement 
action, 

I 

J6, 	 A third option would be a bybrid of the nrst two. A separate entity could be 
established to pursue paternity in cases of voluntary acknowledgement perbaps in •the form of some simple registration or paternity stipulation process but all other 
actions would remain with the child support agency (or courts). This would 
incorporate the hospital based program ad.anced by the Administration In 

~ -< 

., 	 " Budget Reconciliation as well as parenlS who decide to pursue paternity 
" 

!""':'"-. 	 j'. 	 ~: .
' 

.:.." establishment at some point after the birth • 	 ~ 
-" 

" 	 ~ , ' ,Ad)'llnll1ges 	
~ 

~-." . 	 " 

a 	 May influence increased voluntary acknowledgment as provided under option I, 

o 	 May provide for better cooperation of hospil31s (also discussed in option I), 

Disadvanlales 

" 	 Would continue dual approach to paternity establishment. 

a 	 Does not send strong message for universality. May only ease process~9r those who 
would have established paternity anyway (through child support agency!Sif privately), 

.", -,
", 

• 
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Introduction 

The following is a discussion of some of the legal concerns that arise when 
considering a universal paternity establishment system. After highlighting the issues, 
the discussion turns to a review of each issue in more depth and identifies options or 
potential actions to address these issues. ' 

Overview of Malor Issues 

There are a number of issues related to the legal rights of both the biological father 
and mother when discussing paternity establishment programs or prooedures. These 
include the following: 

• o Who is or should be entitled to bring a paternity establishment action? 

o How are the due process rights of falbers protected in a paternity establishment 
program? 

'.' ., Should mothers have the right to refuse to participate in a universal paternity (, 

." 
" establishment system? i~ . 

... : . 
,r 

"-, o How does paternity establishment .ffect the visitation and custody rights of t . ':"<" , 

parents? What protection, if any, should custodial parents have with regard «I::
visitation and custody? ;;.

RIGHI TO BRING A PAIERNlD' ACTION 

State law defines who has legal standing to bring a paternity action. The U.S. 
Commission on Interstate Child Suppon indicates that almost all states have laws 
which allow a person claiming to be the rather 10 bring a parentage action to 
determine if he is the child's father. In addition, 17 stares have adoplCjl. the Uniform 
Parentage Act (UP A), which specifies that the child, the natural mother;'.all 
presumptive fathers, and all alleged fathers have standing 10 bring a parliinity action. 
The UPA also grants "any interested pony' (i.e., a state agency or anollJer 

• 
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third party acting on behalf of the mother or child) the right to bring action where a 
presumption arises because the alleged father has held the child OUI 10 he his. 

An issue related to who has standing 10 bring a paternity action is that of joinder. 
10inder is a legal concept related to parties who are involved in an action which 
results in litigation and whether these parties can·or should file suit together. In the 
case of a paternity proceeding. the issue is whether the mother. the child, and the 
stlte agency can and Should jointly file suil against the alleged father. Stlte laws vary 
as to whe!her the child must he joined in the case and whether a child who is not 
joined as a party is bound in Ihe outcome of the caSe. 

In many states, "privity" can be established between the suing party (the mother 
andlor the stlte agency) and the child. Privity is a legal doctrine that prohibits a 
parly from heing named in the case because there is sufficient commonality of interest ; 
between the parties. Privity findings can bar a child from bringing a separate action • 
if the mother or stale agency has alneady initiated a paternity action, regardless of 
whether the child is joined in the action. 

~ 

.. 
_. The U.S. Commission on Interstate Child Support has recommended that Stiles bring. 


action against an alleged father without joinder of the child and that state privity laws:'; 
, 
govern the effect of nonjoinder, The Commission noted that the child should be (I','
,. 

"'.' given a chance to relitigate the parentage issue if his or her interests are nOI :; , -'. .- adequately represented and the stlte tribunal does not find privity. <.;;::';:' 
-~ .. ..~ . ~, . 

With regard to children born while the mother is married, state law generally :; 
presumes that the husband is the child's father. In situations where the child's natural 
father is not the husband, stlte law varies about the ability of the natural parent to 
bring a paternity action. For example, California law includes a conclusive 
presumption thai a child born in wedlock is • child of the marriage. This law was 
upheld in a 1989 U.S. Supreme Court decision. In Michael H, v, Gerold D., the 
U.S. Supreme Court upheld the California statute which specifies that a child born to 
a married woman cohabitating with her husband, who is not impotent or sterile. is 
conclusively presumed to he a child of the marriage. A plurality of th"court ruled 
thaI it is not unconstitutional for California to prefer the husband overllie biological 
father as the child's legal father and to prohibit inquiries into the child·~·'paternity . .... 

• 
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While ca.lifomia's law makes it a conclusive presumption. most stateS still have a 
rebuttable presumption which may be challenged with clear and convincing evidence 
that the husband is not the biological father. In these cases, courts may examine what 
is in the best intereStS of the child with regard to changing legal palernity. 

#37. 	 The Federal Government eould require states to have legislation which would 
aUow natural fathers to bring: a paternity action. This would be a«omplished 
through Federal legislation. 

PROS; 

0" "This would ensure that all States allow alleged fathers standing to bring a 
paternity action and give alleged fathers the same legal rights and opportunities 
as mothers. J 

• o AllOwing alleged fathers to bring a paternity suit may increase the number of 
voluntary paternities established because some mothers who may have been 
hesitant to voluntarily establish paternity may be more willing to do so, rather 
!han be dlllwn into a pa!etnity suit. 

,. 
.-~ .. o Overall, more paternities (voluntary and non-voluntary) may be established 

-." because fathers prohibited from bringing suit will now be able to do so. 


CONS; 

o 	 While it is not clear how many paternities will actually be established as a 
result of giving alleged f.thers standing to bring suit in the states which 
currently prohibit hjm from doing so, it may not be a large number since there 
an: only a few staleS which currently prohibit a father from bringing suit. 

o 	 States without such Jaws may consider this an intrusion into thej,( authority to 
determine state law and policy according to state need, and in~sts. 

.~'~: 
o 	 This may not resolve the issue in all cases because courts can st~li--rule in 

• 
individual cases that it may not be "in the best interests of the child" to 
detennine or change pa!emity . 
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#38. 	 The Federal Government could encourage (rather than require) states to have 
laws which allow the rather to bring a paternity action. 

PROS; 

o 	 In addition to the pros outlined in the first option, this would eliminate the 
issUe of the Fedetal Government intruding into stale authority. 

o 	 In addition to those specified ahove, the additional problem with only 
encouraging states to change their laws is that states may not change thenl. 

RIGHTS AND eROTECTION OF ALLEGED EArnERS •IN UNIVERSAL PATERNITY ESTABLISHMENT 
, . 

There are two basic types of protection for fathers which must be addressed when ,-; 
developing a universal paternity acknowledgment program. First. it is essential that ;.; 
any universal paternity establishment system, whether it is a mandatory or voluntary ~ 
system, guarantee protection of the alleged father's due process rights. Second, f' 
paternity acknowledgment programs mUSt clearly explain to the father the financial B· 
and other responsibilities he will assume and rights he may have as a result of 1ega!IF 
establishing paternity. 	 ~ 

Many sllltes operating voluntary acknowledgment programs have developed 
procedures to ensure that fathers are both fully informed of their due process rights 
and clearly understand the implication of admitting paternity prior to his voluntarily 
acknowledging paternity. Due process rights include the right to be notified of 
paternity proceedings, the right to b. represented by an attorney, the right to genetic 
testing, and. in some states, the right to trial by jury. Some states alSQ.~guarantee the 
alleged father the right for a court appointed attorney if he cannot affol!i!:.one on his 
own. 	 .i::

• 




• Page 45 

DUE PROCESS ISSUES AND LEGAL RIGIITS 

Some states require the father to sign a document indicating that he is aware of his 
rights and that he agrees to waive them when voluntarily acknowledging paternity. A 
1979 California Coun of Appeals decision ",..nforces the necessity of clearly 
presenting and explaining to the aUeged father his rights before asking him to waive 
these rights. 

In CO"my Of VenlUta v. Castro, the California Coun of Appeals concluded that 
alleged fathers must clearly and knowingly understand their statutory and due process 
rights before being asked to waive Illem. Specifically, the coun found Ille state', law 
unconstitutional because it did not adequately provide for the protection of due 
process rights of the noncustodial parent and it did not address the manner in which 
the alleged father may waive those rights. . 

• 
In addition, some states require a judicial determination to eslablish paternity even 
after the father signs a. waiver, while oIl1er states require testimony from bolll parents 
before Ille coun enters a judgment of paternity. This judgment. or "consent 
judgment" is the final resolution of Ill. question of paternity. By signing the consent 
form, the alleged father is acknowledging paternity and agreeing to pay suppan. 

., The HHS legislative proposal to improve paternity establishment, .umondy before the', 
Congress. would ensure that all stares provide for the protection of the alleged ;'.''•father's due process rights. The HHS proposal requires states 10 have a simple civil,,' 
process for voluntarily acknowledging paternity under which the rights and f; 
responsibilities of acknowledging paternity are explained and due process safeguards ;;'. 
are afforded. ;. 

#39. 	 The Federal Government could require stales to have laws which require all 
paternity acknowledgement programs have procedures in effect that require 
fathers to Sign a written stalement acknowledging he understands his rights and 
waives them. This would be accomplished through Federal lellslation. 

PROS;'1; 
.~...:.:~ 

o 	 This would ensure that alleged fathers are properly informed ofand clearly 

• 	
understand their rights in all paternity acknowledgment prograJT!;" 



• 

• 
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o 	 This could speed up the ~ctual acknowledgment process because alleged fathers 
would know at the front end of a case what they are being asked to do and 
would not be able to delay the process later by bringing litigation for Jack of 
understanding their rights. 

CONS; 

o 	 Careful implementation and enforcement is necessary to ensure that fathers 
really are being informed of the rights in a manner which they understand 
them. This could require the Federal Government to be in the position of 
telling states what specific rights they must guarantee fathers and force the 
Department into trying to define du. process and what guarantees due process 
in draftitlg the legislation and/or in implementing guidance to states? 

o 	 Utigation may not decrease because a father eould still challenge the 
acknowledgment on grounds that he was denied due process prior to signing 
the waiver. 

"':: 

r•• RIGHTS OF MOWERS IN UNIVERSAL PATERNITY ESTABLISHMENt 
i-.' 
,.

~. 

When establishing a universal paternity establishment system, it is just as important tri!::· 
protect the rights of the mother as those of the father. However, the current approaclt' 
to establishing paternity does not necessarily protect mothers' rights, Nor does it 
ensure that mothers clearly understand the consequences of having paternity legally 
established, Instead, emphasis is placed on showing the mother why it is in her and 
the child's best interests to acknowledge paternity and on protecting the father's due 
process rights, 

Current AFDC policy feeds into this emphasis on the positives and lack of attention to 
the negatives of paternity establishment. When a mother applies for AI'PC, she is 
required by Federal law and regulations to cooperate in establishing pa~ity. There 
are a limited !lUmber of good cause exceptions, including the threat of pnysical or 
emotional harm to her or the child. 	 .. .. ' 

,,' 

• 
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In many states, these good cause exemptions may not be clearly described in a 
manner that the mother can understand them. If the mother refuses to cooperate, ber 
case is reviewed for good cause and she is reminded of the penalty for 
noncooperation. If good cause is not found, the state agency may impose sanctions 
on the mother's AFDC benefits. Wbile the state agency may not vigorously enforce 
the cooperation requirement or may use a broad aelinition of "good cause,' emphasis 
stil! placed on convincing the mother to cooperate and not on ensuring she understand 
the results of legally establishing paternity. 

• 
#40, The Federal eovernment eould require states to have laws which specify that all 

paternity voluntary establishment programs must require mothe ... to sign a fonn 
stating thaJ they clearly and knowingly understand their rights and the 
consequences of paternity establishment, This would be accomplished through 
Federal legislation. 

PROS; 

o 	 This would ensure that all women clearly understand their rights in a paternity. 
acknowledgement case and the consequences resulting from establishing ;.,.' paternity. 	 c,I_~•..-~ ~-.. : . 	 r• 

:,,~ . .,.

'!'-.-.-.. CONS; 	 1:;-, 
~,: 

o 	 If this step is taken without further action related to child custody issues (see ;c 
discussion below), specifying the consequences of paternity establishment may' 
decrease the number of paternities volunlllrily established. 

CHILD CUSTODY AND VISITATION ISSUES 

A separate paper prepared by the Paternity Work Group is focusing on .!he issue of 
maternal noncooperation in paternity establishment. However, one bartli!r to 
participation by some mothers is the fear that when paternity is legally ~iablished, 
the father will be entitled to visitation and custody. In some cases, allei!¢ fathers use 

• 
the threat of a custody battle as a way of intimidating mothers. " 
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In many states, state law does not adequately protect an unwed mother's custody 
rights. According to the National Center on Women and Family Law, Inc., if a 
father petitions for custody, the mother is not entitled to a court-appointed attorney if 
she cannot afford one. 

The National Center also reports that in virtually' all states, the fact that the unwed 
mother has the child with her since birth does not create a presumption or other 
advantage in a custody dispute. Rather, in many states, when a father sues for 
change of custody, the court views the case as an initial custody decision. An initial 
custody decision requires the father to show "the best interests of the child" rather 
than showing "a change in circumstances" which is used in a change of custody case 
and the mother could lose custody. It should be noted that some states do presume 
that custody is with the natural mother unless otherwise declared. 

..-

•Visitation rights another pose a problem for some mothers. This is particularly true 
in situations where the father has been or continues to be abusive to her andlor the 
children. The National Center on Women and Family Law notes that in many cases. 
it is virtually impossible for a mother to persuade a court to limit a father's visitation 
rights. The National Center suggests that in many cases, the mother has to wait until 
the father physically harms her or the child to end or restrict paternal visitation. ~-., 

l-." ... : . 
';0· ~-Current IY-D policy is to separate the IY-D agency from issues related to visitation ..... . 

.
,!,,-.- .. and custody. At least two courts have dealt with visitation and custody in IV-D ~ . 
?--."-:- . cases. In one case, a Michigan Court of Appeals ruled that a trial court in an ~ .- . URESA paternity action was not authorized to address or determine custody (Lucas '" ? 

Couruy (Ohio) Department of HlUTUJn Services ex rei, Pol/zie v. Wayne). In another .' 
case, the California Court of Appeals ruled that a visitation agreement which was 
included in a stipulation drafted by the district attorney and entered into by both 
parents was not valid. The Court held that California law limited action by the 
district attorney to only paternity establishment and child support (San JOlU[uin Couruy 
(CaliJ,) v. Woods). 

In order to increase maternal cooperation in paternity establishment anc;l.. to alleviate 
women's concerns regarding custody and visitation, some have argued!fQr the 
adoption of the primary caretaker presumption as a remedy. The primhiy caretaker 
presumption is a presumption currently used by judges in some states W1}en making 
custody determinations in divorce proceedings. Under this presumptiori; the court 
assigns custody to the natural or adoptive parent determined by the court to be the 
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. primary caretaker of the child during the marriage, Under this recommendation, the 
parent who has been the child', the primary caretaker prior to the establishment of 
paternity would receive a custody order when paternity is legally established. 

• 

Currently, in many states, judges use the notion of a primary caretaker when making 
custody determinations in divorce proceedings. However, West Virginia is the only 
state which calls for a firm primary caretaker presumption. The West Virginia State 
Supreme Court has ruled as recently as 1990 that the state's law presumes that it is in 
the best interests of children of tender years (loosely defined as children under age of 
14 but may vary according 10 a child's maturity level) to be awarded custody to the 
primary caretaker. The state court has defined the primary caretaker as the "natural 
or adoptive parent who, until the initiation of the divorce proceedings, has been 
primarily responsible for the caring and nurturing of the child.· The court has also 
identified a series of duties 10 define careta.ldng, including a set of basic functions 
such as meal preparation, medical care. grooming. discipline, aud education.. 

While West Virginia is the only state to require that the primary caretaker 
presumption be the sole presuming factor in custody decisions, a number of other 
states are using the notion of a primary caretaker as one of several factors. CourtS in 
at least 16 state have shown some favor to the parent who has been deemed the .. 
primary caretaker before the divorce, while at least seven state coUrtS have ruled that>' .,. primary caretaking is a significant factor in assessing the child's best interests. At thf . 

.,0.":'".: . 
•. 

same time, while courts in five states have noted the importance of primary ~ : 
,'.. .' 	 caretaking, they have rejected it as the sole presumptive determinant in custody.' t.. 

~ ., . . 
::

#41. 	 The Federal Government could require stales to have laws in ecrect which require 
that the parent who has been the child's primary c.retaker prior 10 the 
detennination of poternity shall ...,.eive a custody order when a paternity 
acknowledgement is mode, This would be accomplished through Federal 
legislation, 

.t;.;, 
o 	 This would relieve custodial parents' fears of losing custody. i\Goption of this 

presumption would provide custody of the child to the primary ~giver who 

~. 

• 	
would. most likely. be the custodial parent. ,., 
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o 	 Removes the arbitrariness of court custody decisions and relieves fears of 
custodial parents who live in states where there is no primary caretaker 
presumption, 

o 	 Removing the threat of a custody battle may increase the number of paternities 
established. This is true in situations where the custodial parent is either the 
mother or the father because the presumption is gender neutral. Where the 
mother is the custodial parent, the presumption provides her with some 
assurance that she, as the custodial parent who has been most responsible for 
the child's care, will retain custody despite potential pressure from the 
noncustodial father, who in many cases is more financially secure and can 
afford to threaten the mother with litigation. Where the father is the custodial 
parent, he may be more wining to establish paternity because. as the custodial 
parent, he is likely to be determined the primary caretaker and retain custody" 

..-

•o 	 Other side benefits may accrue as well, such as: 

--Awarding custody to the primary caretaker provides stability children child 

because they would stay with the parent who has been responsible for their 
.,- care; 


, 

.~." 	 -Awarding custody to the parent who has been primarily responsible for i',".'
• 

. ~: , " 


-," raising the child rewards the parent who has provided the nurture and care of~ 
the child in the past rather than the parent who has been absent. ;',~"'

,-
" ' 	 ;;: 
-~:"".-:- " 	 . " 

""-
CONS; 

o 	 Adoption of this presumption may not clarify the matter of-custody if the term 
·primary caretaker" is vaguely defined. Defining the term is difficult and 
then. once a standard definition is made, determining which parent has been 
the primary caretaker may be even more difficult. 

States which use the primary caretaker notion as one of many f~tors in 
determining custody in divorce proceedings have identified a sefi~s specific 
parental responsibilities or actions to define primary caretaker. _~"owever, in 
Minnesota. where the state supreme court attempted to use the ~;Qmary 
caretaker preference as the only presumption, custody litigation i"ncreased after 
adoption of the standard as the primary presumption. This was because • 
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parents were suing each other over which parent should be determined the primary 
carelaker. (In 1989 and 1990, the Minnesota Slate legislature passed legislation 
requiring the state court to use the primary carelaker preference as one of many 
factors in determining child custody.) 

It is wonh noting that this may not be a major issue in adopting the presumption for 
unwed parents (as opposed to divorcing parents) because in most situations, the child 
will be a new born or young baby who has probably lived with only one parent and 
that one parent has been the primary carelaker. 

• 

o Adoption of presumption removes discretion from courts to determine custody 
based on the specific facts of individual cases. As a result, the best interests 
of the child may not be met. For example, in a paternity case, it is highly 
possible that the noncustodial parent may be prevented baYing visiting the child 
or having physical custody of the child by the custodial parent. Therefore, 
because helshe was not able to bave custody of the child, they automatically 
would lose custody. 

o Using the primary caretaker presumption assumes that either the mother or the 
father is the primary caretaker and does not deal with those situations in which 

• . . the primary caretsker is • relative, such as a grandmother or aunt. " 
;i:"_

~;.~--. o In reality. use of this presumption will result in mothers receiving custody of ~ , ,... ,...'- the children in a majority of the cases and many would argue that it tips the ,:' 
scale too far in favor of the mother. This may be especially true in situations R, 
where the father has been prevented from seeing his child. , '" 

#11# 

.., 

• 
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A legislative proposal regarding paternity establishment is moving 
forward on a separate track as part of the Administration's deficit 
reduction strateqy~ 

• 

..
.. 

.,.....'-- , 

• 


summary of the Legislation 

The proposed legislation would establish a new paternity performance 
standard. The new standard would require that a State's paternity 
establishment percentage be based on the most recent data available 
which are found by the Secretary to be reliable. and must (1) be 
75 percent. or (2) have increased by 3 percentage points over the 
previous fiscal year for a State with a percentage between 50 and 
75 percent, or by 6 percentage points over the previoua tis~year 
for a State with a percentage below ·50 percent. The 75 percent
standard has been used in federal audits for some time in assessing 
substantial compliance with the child support enforcement requirements. 

In addition. the legislation would require that. as a IV-D state 
plan requirement, States adopt procedur.... to improve the effectiveness 
of paternity establishment, including procedures: 

• 	 for a simple civil process for voluntarily acknowledging 
paternity under Which the rights and responsibilities of 
acknowledqinq paternity are explained and due process safeguards 
are afforded and which must include (A) II hospital-based program 
for the voluntary acknololledgment ot paternity during the period 
ipmediately precedinq or following the birth of a child, and 
(8) the inclusion of siqnature lines on applications tor official 
birth certificates Which, once signe,d by the f"ather and the 
mother. constitute a voluntary acknowledgment ot paternity; 

(," 

under which the voluntary acknowledgment of paternity crea,~s• 
a rebuttable 1 or at the option of the state, conclusive 
presulnption of paternity, and under Which such voluntlU'Y 
acknowledqments are admissible as evidence of paternity; ;:' . ... 
under IoIhich the voluntary acknololledgment of paternity mustcbe• 
recognized as a basis tor seekinq a support order without 
first. requiring any further proceedings to establish paternity; 

• 	 which provide that any objection to genetic testinq results 
must. be made in W'riting within a speoified number of days 
prior to any hearinq 4~ which such results may be introduced 
in evidence~ and it no objection is made, the test results 
are admissible as evidence ot paternity withQut·the need tor 
foundation testimony or other- proof of authenticiti:or accuracy;

.j.t).. 

• 	 which create a rebuttable: or-. at the option cii the State, 
conclusive presumption of paternity upon gen~tic testing 
results indicating a threshold probability of·,'l:he alleged 
father being the father of the Child; 



• 	 under which State tribunals must enter default orders in 
paternity caaes upon a snowinq of service of process and • 
whatevar additional showinq may be required by State law; 

• 	 for expedited processes for paternity establishment in contested 
IV-O 	cases; 

• 	 that require. that a state 'live full faith and credit to 
determinations of paternity made by other States; and 

• 	 under which, in the administration of any law involvinq the 
issuance, reissuance or amendment of a birth certificate"

" the State must require each parent to furnish his social 
security number (SSM) to assist in identifyinq the parents of 
the child" The SSM could not appear on the birth..,ertif~ate, 
and the use of the SSM is restricted to child support purposes. 

These amendments Would be effective (1) on OCtober 1, 1993, or (2) 
if later, upon enactment by the State leqislature of all laws 
reqUired by such amendments, but in no event later than the first 
calendar quarter beginninq after, the close of the first regular 
session of the State leqislature after enactment ot this bill. 

Where Do We Go Prom Bera? .. 	 • 

•There are several issues which remain for consideration as part of 
the welfare reform process. The leqislaticn provides a startinq
point for even more extensive reforms. For instance: 

Many 	 of the provisions ot the proposed leqialation apply to• 
non-IV-O cases. Further reforms can be made to create a 
universal system. 

,",,'....-: " -. 
~: . 
" . • The proposal mandates expedited process for IV-D ca~~ • .. 	 Further reforms could require administrative processes ~nd 
~.'-... 	 extend use of such processes to non-IV-D cases. ~ 
'~.' .~ 	 , 
~ .. -	 ....

• 	 The proposed legislation provides a technical fix that corrects 
problems with the existin9 standard. However, the standard 
could be changed to include non-IV-D ca....s, and state performance
under the standard could be tied to incentives~ 

• 
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• APPENDIX: OVERVIEW OF PATERNITY PROPOSALS IN 
INTERSTATE COMMISSION REPORT AND ADMINISTRATION'S LEGISLATION 

Interstate , Administration's 
Legislative 

Recommendotlon 
Proposal Commission 

Proposal 

Time limit for objections to genetic test results; 
otherwise results admissible without roundalion xx 
Presumption of paternity based on genetic test 
results x x 
Use of default orders x x 
Expedited processes for paternity establishment x 
Immunity from prosecution in connection with 
an acknowledgment of paternity; X 

decriminalization of nonmarital parentage 


.• Civil proceeding; preponderance of the evidence X 

Putative father given standing to bring ..tion X 

• loinder of child not necessary; privity law 
governs res judicata effect X 


I 
 x! Use of temporary suppo" orders 

Admissibility of taped admissions and binh, 
Xrelated bills 

_':: .. 
· :a: . Pony with paternity previously detemtined -.'.' cannot plead non-paternity In suppa" action X.-~

;-:-." 
~. ., ,Revised paternity performance standard X 

• Simple civil process for voluntarily 

! acknowledging paternity 
 x X 

Hospital-based acknowledgment programs x x 
Voluntary acknowledgment creates presumption 
of paternity and is admissible as evidence x 
Acknowledgment basis for seeking suppa" x 
Hearing to ratify acknowledgment unnecessary x . 
Paternity determinations made by another State 
entitled to full faith and credit 

.'
:', . 
,., X 

• Paternity outreach programs with 90% FFP x 
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MEASURBING PATERNITY BSTABLISKHENT PERFORMANCE 

I!IXI!:CU'1'IVI!: SUII!!l\RY 

What would a measurement system for universal paternity 
establishment look like and what would have to be taken into 
consideration 1n o~der to implement such a system? This paper 
centers around a number of questions and considers options for 
each question: 

1. How can it be determined who is in need of paternity? 

2. How can all of the paternities established in a state be 
accurately captured? 

3. How can old paternity cases on the rolls still awaiting
establishment be tracked and accounted for in a universal system? 

4~ How can an accurate pool of eliqibl~s for paternity be set 
up and maintained? 

55 How can women who refuse to cooperate with paternity
establishment be treated in the measure? 

These questions are e~lored in terms of options, pros, and cons, 
and from them a measurement system based on in-hospital paternity 
establishments opportunities approached throu9h tne birth 
registration system is developed as an option• 

•
After the birth registration option is describe~"tne paper looks 
at three alternative theoretical systems for measurin9 a statel~. 
progress in a system of universal paternity. These alternative~"· 
options are: ~ : 

~" 

1. Using a national survey to measure state paternity 
;.
;; 

performance. This system would qreatly auqment the Survey of :_" 
Income and Program Participation (SIPP) so that it would be ~ 
capable of yielding state specific data on out-of-wedlock birth' 
and paternity establishment. 

2. A national system based on social security numbers. This 
system builds on the requirement already in place for assignment 
of social security numbers to all children. The Social Security 
Administration would aot as a clearing house, and essentially the 
system operates very much like the one built on the vital 
statistics model. 

."':" 
:~

"fo( ~. 

3. Using on the OCSE audit process to measure pater~lty 
performance. This system is built on the same model (5 the one 
presently in force - i.e. 1 unmarried mothers are askeq:.if they 
want help to establish paternity, and if they say yes; the are 
made "paternity on1yll IV-O cases that are treated for paternity 
as any other case, closed when paternity is established, and turn 

http:askeq:.if


up in samples when a state oeSE audit is,done. The state is held 
to the audit standards for paternity as it is now except that • 
there are a number of cases turning up in the sample that are 
WOmen who responded affirmatively when asked if they wanted 
paternity established for them. ! 

I 
All of these systems will depend upon the setting of some 
standards that are deemed appropriate for the measurement system 
being used. All such standards will be arbitrary in that there 
is. no scientific way to determine standards. There are serious 
problems and drawbacks for every method of measurement and these 
are described in the "cons" associated with each. 

The paper ends with a discussion of the problems associated with 
measurement systems of state performance. in general terms. 
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• 	 MEaSURING PATERNITY ESTaBLISHMENT PERFORMANCE 

BACKGROUND AND PROBLEM STATEMENT 

In 1970, 	 10.1 percent of the 3,731,000 U.S. births were out-of
wedlock. By 1990, 28 percent of the 4,179,000 births were out
of-wedlock. The absolute numbers are also revealing: in 1970 
there were 398,700 out-of-wedlock births, by 1990 there were 
1,168,384 such births. Clearly, there has been a huge increase 
in out-of-wedlock births in the last twenty years. Out-of
wedlock birth is now a major reason for welfare recipiency. 
Children from such unions are least likely to receive child 
support and when they do the amounts are smaller than for 
children" from former marital unions. In 1990, of the 4.2 million 
women living with children with fathers not present in the home. 
and who have not been awarded child support 2.2 million (53 
percent) were never married to the father. out-of-wedlock birth 
is a major cause of child poverty. 

• 

Paternities are established in a number of different ways, but 
the principal institution responsible for this activity at the 
state level is the Child Support Enforcement (IV-D) Agency. IV-D 
sponsored establishment activity has increased greatly in a short 
period of time: from 1987 to 1991, the number of paternities 
established rose from 2$9,161 to 479,088 for an increase of 78 J 
percent. Dramatic as this establishment effort has been, clearly 
it does not come close to solving the problem of establishing 
paternity, which is the gateway to support order establishment 
and collection of child support, and which in turn can alleviate 
child poverty •.. , 
Congress 	 (in the Family Support Act of 1988) sought to hold .~( 
states more accountable for establishing paternities. Thus, a i'
.- . performance measurement system was mandated for paternity cases~ : 
.. within the IV-D system to check the progress and performance of~· 


~.'. ' 
.'~ 

states in paternity establishment. The implementation of that B. 

measurement system was problematic and new legislation has been::." 

proposed that essentially removes the competitive quality of t~ 

1988 system and pits a state's performance in one year against 
its own performance during the previous year, as reported by its 

own data subject to audit. The new system works by measuring 

improvement from year to year, rather than by comparing a state 

to that of the average of all states or to the best states, as 

the old system did. 


II. UNIVERSAL PATERNITY ESTABLISHMENT 

This paper lays out a system for measuring state per~rmance in a 
context of universal paternity establishment. What ~meant by 
"universal II paternity establishment as a working ideaj? As used 
here the 	concept signifies that unmarried parents wi1'):. be given 

• 
every possible opportunity to establish paternity for"their 
newborn children. Medical and genetic and inheritance reasons 
will be stressed as well as the right of every child to have its 
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parentage fully established. Paternity Jstablishment could still .. 
remain the gateway into certain income and in-kind transfer 
programs such as AFDC and Food stamps, and into Child Support 
Insurance, should that program be implemented. The same good 
cause and sanctioning system can be kept in place or even 
strengthened for recipient applicants, but the major f?cus would 
likely be on opportunists. 

The term has the greatest implications for parents outside the 
welfare or child support systems. A serious attempt at 
education, persuasion, and the provision'of opportunity to 
establish paternity shortly after birth'fpreferably in the 
hospital, would be implemented, the "wor~ing ideal" of which 
program would be the establishment of "paternity for virtually 
every child born out of wedlock. Any new system has to take into 
account that a number of mothers will choose not to establish 
paternity regardless of how persuasive the reasons are for doing 
so, and that fUrthermore these women will not make demands on any
public system for welfare or aid in obtaining child Bupport. It 
is not known how many such women there are in a typical year. 
Nevertheless, the challenge will be to convince these women that 
it is desireable to get paternity established. 

I 
I 

It is also important to note that of all out of wedlock births a 
certain number of these babies are adopted, their parents marry 
after the birth is registered, the mother marries another man who .. 
acts as 	father to the child and may even subsequently adopt it, 
and a few die. It cannot be a goal to establish paternity for 
every out-of-wedlock birth in a given bifth cohort. There is a ., 
need to determine a workable percentage establishment goal shor~, 
of 100 percent for each birth cohort. A measure of the paterni,y.'.... -- .. 	 system's success will be how many new births short of the ~ _ 
"exempted" categories named above can be establis.hed. ~ 

~.' .. " 'j." ...... 	 " 
~ 

III. THE GOAL OF A NEW MEASUREMENT SYSTEM 	 ~" . 
i 	 -,. 

One possibility is to construct a syste~ of near universal 
paternity establishment with an attendant measurement of results 
and a sanctioning/incentive system that -holds the states 
accountable for results. The measure should identify and count a 
pool of 	eligibles for whom paternity needs to be established and 
a count 	of those for whom paternity has :been establiShed within 
some window of time after birth. The fraction of those who have 
been established from among those who need establishment is the 
basis of the standard for the states. What the standard should 
be is beyond the scope of this paper, w~ich covers ma.Vtly 
measurement issues. 	 ;::: 

I 	 ."'-_ 

The system also assumes that the paternity establishment 
performance is being measured state by state in order to hold the 
states accountable for the successful operation of the paternity 
function. There will exist some standard that the states will .. 

! 
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have to reach in order to satisfy the requirement to establish 
paternities, and depending on the option, states could be 
rewarded or penalized on the basis of the results of the measure 
of their performance. The percentaq8, the time frame within 
which establishment will occur after birth, and the nature of any
rewards or penalties attendant upon the measure can be determined 
independently from determination of the measurement's form, the 
subject of this paper. The operating agency is assumed to be the 
state child support enforcement systems whose responsibility it 
will be gather data on paternity establishments and report them. 

Some s·ystems of paternity establishment measurement under 
universal paternity conditions will require that the measurement 
start with new CAses only, since there is no way to capture 
appropriate data on older cases. Other suggested systems (e.g., 
the survey method and the audit method) would not particularly
require starting the measurement ot paternities from scratch at 
the beginninq of a particular year. 

lV. A SlMPLE PATERNITY ESTABLISHMENT MEASUREMENT SYSTEM 

option l: MeaSrring paternity using the birth registration system 

It is assumed that an in-bospital system will approach unmarried 
mothers, as determinad by the questions asked by birth registrars
about the motherts marital status and that those women sayinq 
they have an interest in paternity services will become IV-D 
cases, if only for paternity establishment~ In order to 
generate from this method a performance measure, a number ot 
steps requiring decisions are necessary. 

iThe first question is how to determine who is in need of ~: 
paternity. When the IV-O population comes in for voluntary or ~. 
mandatory services, it quickly becomes obvious whetber a cbild ik 
in need of paternity establishment. In an expanded system, whede· 
paternity establishment is enoouraged for every non-marital f-
birth, IV-D will simply treat all cases for paternity : 
establishment the same, except that they will have more tools to 
deal with them in an expedited manner, and there will be many 
more IV-D cases than there now are cominq trom the out-ot-wedlock 
birth population as a whole. 

Federal legislation may be needed to require all states to 
ascertain via the birth registration process all children who are 
born out of wedlock. Six states have laws on their books that 
probibit the asking of the question about marital sta~s of the 
mother as part of the vital statistics collection pro~s~ even 
thouqh the form used by most states asks the marital status of 
the mother. For those states the marital status of the. mother is 
now inferred by a process of name comparison. It is a~so 
possible to leave the system as it is and accept the estimates 
that the six states now make as accurate. Using the birth 
registration system as a basis for establishment measurement 
would be a possible first step in the prooess. 
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Pros: • 
o 	 Simple system basically already in place, and respected 

o 	 Would make birth registration process uniform across states 

o 	 Quality of data would be improved (no estimation) 

Cons:: , 
o 	 Birth registration is a state functfon with no federal ,financial participation 

I 
o 	 Might require federal expenditures to change 

, .. 
o 	 Would be opposed by National Center 'for Health Statistics on 

political grounds 

o 	 Could be seen as anti-child protection of privacy in the 
states where marital statuB of mother is not recorded on 
birth registration information form~ , 

The second question is how all of the paternities established in 
a state 	can be accurately.captured. This is not problematic
within the IV-O system. A universal system, however, will 
inelude 	non"IV-D cases where paternity has been established in •
different ways in a particular state, and some of those ways may
have nothing to do with IV-D. It is, however, fairly clear that" 
virtually all events that legally normalize a child I s birth " 

-"'! •. status eventually end up being registered in the court. i"" ..: « 

Birth can be normalized through a court process that is either t'r' 

adversarial or voluntary, with or without the IV-D system; :;, .. ' through adoption1 or through voluntary acknowledgement of ':;' 
~' ... 	 paternity after the birth of the child through the birth ~ 

registration process5 All three ot these events involve either~ 
the courts or state vital statistics or both. These two relevant 
reporting agencies should be able to capture almost 100 percent
of all paternity establishments that IV-D does not already know 
about. 	 i 

The state will have to devise ways to capture paternity
establiShments done outside of the IV-D system from these 
sources. It would Seem feasible for courts handling aQoption 
cases and vital statistics Offices to report all such t,. 
"legitimizing" actions to the state IV-D agency on a ~ple form, 
completed and filled in as part of the procass. There:. 'are 
similar arrangements in most states connected with ths.:dlvorce 
process and this type of simple exchange; of information between 
two state agencies should not pose a formidable problem. • 
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~ 	 The third question is how can the system keep track of old cases, 
i.e., cases already on the books or comin9 into the system, but 
born before the initiation of universal paternity, and new cases, 
i.e., those that become part of the pool of eligibles upon the 
initiation of universal paternity. There is no vay to avoid 
separating old and nev cases if there is to be a strict 
measurement of performance of paternity establishment at the 
state level under a system of universal paternity. There simply 
is no system in place or is there one that can be constructed to 
measure the proper numerator and denominator for a paternity
establishment fraction for old cases. 

options: 

1. 	 The system would start with new cases, those born and 
established after the initiation of a system that can capture the 
data~_ Meanwhile f states would continue to be responsible 
for these old cases through the audit standards and requirements. 

Pros: 

o 	 This is a simple system that builds on that already in place 
and adds element~where necessary t~ accommodate universal 

• 	
paternity 

No paternity CaSes are left outside of the system with" disincentives to work them 

.. ' Cons: 
• 

o 	 Cases, depending on when the child was born, are assigned to.: two different systems for state accounting 	 t-,' 
.... ' 	 r .. . 

. 
~.' 2. 	 Mandate minimum standards only for new cases, but reward t~~'>' 
'~ 

..~ . states vith cash incentives for establishing old caSeS. t .. 
Pros: 	 
o 	 Gives states financial incentives to establish paternities 

for old cases that have been difficult to work 

" 	 Revards states for penetrating their caseload, While not 
allowinq a backlog of new cases to become more difficult old 
cases 

Cons: 	 ';';....:... 
o 	 There is no way to predict with accuracy that th~ 

arranqement vould prevent the slighting of old ca~es 

• 
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•The fourth question is how to set up and,maintain an accurate 
pool 	of eliqibles. A state will be Intereste~ in setting up an~ 
maintaininq an accurate pool of paternity eligibles. Thus, once 
the out-of-we~lock births are counte~, this n~ber must be 
"refined fl so as to reflect only those cases for which the state 
has a true and realistic responsibility and expectation of 
paternity establishment. , 
The followinq are events that would normalize an out-of-wedlock 
birth and thereby remove it from the state's remaining pool of 
eliqibles' death of the child or father,adoption, subsequent
marriage of the mother either to the child's father or another 
man who becomes de facto father, or the movement out of the state 
of the child's birth all affect the true'size of the pool of 
eligibles and the state may want to try to adjust for these 
factors in order to pursue a more realistic paternity
establishment responsibility. 

Pros! 
I , 

o 	 Allowing states to remove these children from the pool of 
eliqibles will be viewed ,8 fair to the states 

I 	 . 
o 	 Allowinq states to use their own estimation techniques to 

refine the measure should not cause concern 

Cons: •
I 

o 	 Technique allowing states to estim~te the impact of events, 
affecting the size of the pool of ~aternity eliqibles may Qe
overly generous to states ,"• .' 

...., 	 .- " , .. o There is room for possible abuse by overestimation of the ~. 
impact of these denominator-reducing events which would t 
artificially inflate the paternity ,establishment measure ',' 

. ,I ~
NOTE: An alternative option' could remove from the pool of 
eligibles the children of unmarried mothers who refuse to 
establish paternity or cooperate with it •

• 
The fifth question is how to handle in the measure women who 
refuse to cooperate with the establishm~nt of paternity.
Are non-cooperators to be removed from the state's pool of 
eligibles? If mothers are not obligated to cooperate with 
paternity establishment and will not, should the stat~. be held 
responsible for establishment of those cases? A9ai~~.:"the state 
can reasonably arque that if services have been offer,o and the 
mothers refused outright the state should not continu~;-'to be held 
responsible and such cases should be removed from the ·.pool of 
eligibles. . 

• 
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Options: 

1. Allow these cases to be removed from the pool of eligibles on 
the grounds that the state is unable to establish paternity for 
IV-D or non IV-D cases if the mother refuses to cooperate. 

Pros: 

o 	 it will be difficult to apply any system of sanctions and 
awards in those cases for which the state cannot be held 
accountable 

Cons: 

o 	 It would be easy to lump difficult cases under a category of 
"refuser" or "good cause I! to make the paternity measurement 
look more favorable 

2. Continue to hold states responsible for the establishment of 
paternity even if the mother refuses cooperation. 

Pros: 

• o The measure that results will be a more accurate picture of 
the state of paternity establishment in a state including 
difficult cases and cases that~ while now refused for 
services, might later come into the system 

, Cons: 

-- - (, 
o 	 Will be perceived by states as a fairness issue - holding f'"" 

them responsible for cases they cannot expect to establish ~ ::..'.....
--~ ~ ~.' V. ALTERNATIVE MEASURES 
~- ."; " 

~ 

.:;; " ' 
~" .. " 

" 

~. There are 	other possible options that would also be compatible ~ 

with 	universal paternity establishment. 

Option 2: 	 USING A NATIONAL SURVEY TO MEASURE STATE PATERNITY 
PERFORMANCE 

Questions could be added to some phase of the CUrrent Population 
Survey, perhaps the wave in which state-specific unemployment 
statistics are collected. One question would ask respondents, 
male or female, whether they had ever had a child born, out of 
wedlock, if so how old was the child, and if so, had ~ternity 
ever been established. The case would be thrown out (if the count 
for all children born over eighteen years ago. These:guestions 
would set the denominator and the numerator of the pa~ernity 

• 
establishment fraction and standards could be set which would 
have to be met every year, on the basis of what the sample 
popUlation told the enumerators. 
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•Pros: 

o 	 Relatively simple concept, depends on obtaining answers to 
some questions on a survey once a year, and using data to 
figure simple percentage 

o 	 Measure that is compatible with a number of different 
sanctioning or reward scenarios 

o 	 Scheme is entirely divorced from child support or welfare 
recipiency, rather asks questions tied specifically to 
paternity in a totally neutral and anonymous context 

o 	 Census has increasing knowledge about how to ask questions 
concerning marital status and paternity 

Cons: 

o 	 Subject matter very sensitive, Census has resisted asking
J these questions, on assumption that subject could refuse to 

cooperate further with the survey ~ 

o 	 Answers subject to lying 

o 	 Some paternity issues are conceptually difficult for 
respondents to understand and answer even if willing to do • 
so.... 

... o Available indications are that such questions elicit a gre~t 
deal of embarrassment and resistance ':-.' 

.. -.. 
.-

•,r 

o 	 Could be viewed as overly intrusive government interventior[ 
in the private lives of people who are not asking for ~.:> 
government services _ 

Another sub-option is use of the Survey of Income and Program
Participation (SIPP) which will be augmented in 1995 to 50,000 
households every two years so that a state specific sample could 
be obtained for many states; provisions would have to be made for 
small states perhaps necessitating an augmentation far larger 
than 	is planned in order to cover all states. SIPP asks 
respondents to list all of the children in a household, one of 
whose parents is absent, and then it asks whether support 
payments were received for the youngest and oldest cht~dren in 
the household. One of the reasons for not receiving payments is 
"Paternity not established." If these questions were :li'lightly 
reworded the paternity question could be asked of ever.Y child in 
the household. • 
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Pros: 

o 	 Most of the same advantages as for the CUrrent Population 
Survey 

o 	 The survey could produce a wealth of information about the 
population producing out-oi-wedlock children and the 
children themselves, information could be very helpful in 
shaping policy decisions about paternity 

Cons: 

o 	 Survey would have to be substantially changed because it 
asks paternity only for oldest and youngest child 

o 	 Census is resistant to asking sensitive questions about 
paternity 

o Validity of data would remain an issue for sanctioning 
decisions 

o 	 Augmentation to cover representativeness of all states could 

• 	 be costly 

In short, the survey route may be viable and as cost effective as 
any other form of measurement. Advice as to its legality as a 
sanctioning instrument, and estimates and feasibility for making 
one of the currently used surveys (the CPS child support and . 
alimony supplement or the SIPP) a state specific instrument are ;', 
needed. lIore negotiation and dialogue with Census is in order ":.. 

L,. . 
option 3: A NATIONAL SYSTEM BASED ON SOCIAL SECURITY NUMBERS 

~ 

\.,. 
"j- '-. --:' ' 	

~ 

At birth each child could be assigned a social securitY'number; f> 
th.is is almost a necessity now f because of the requirements of f: 
the Federal income tax system. Alon9 with. the recording of the: 
Social security number tne child's birth status and state of 
birth go into its file. Whenever paternity is established by
whatever means, or whenever a ohild dies or is adopted the event 
must 	become a part of the child·s social security file along with 
the name of the state in which the event occurred. Social 
security should be able to refine state universes by removing
deaths and adoptions and keeping track of paternity
establisnments by state. 

Pros: 

. .o Relatively simpl. 	
., 

.' 

• o Based on requirement already in force because of tax code 
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•o 	 Should be fairly easy to arrive at a fairly accurate 
accounting of a State's case load 

Cons: 

o 	 Would put huge additional burden on Social Security system 

o 	 System would not be totally accurate in that it would not 
cover certain contingencies such as interstate movement of 
mother and child 

option 4: 	USING ONLY THE AUDIT PROCESS TO MEASURE PATERNITY 
PERFORMANCE 

In a scenario where every unwed mother who wants paternity 
services will be offered them in the hospital and the IV-O agency 
will assume responsibility for the cases of these women to be 
treated like any other IV-O case, whether they are paternity 
only, or go on to need order establishment and enforcement 
functions, then the paternity establishment measurement process 
need not be a separate process from audit itself, which cqntains 
a standard for 1paternity establishment. Option 4 would s~ply 
build on the present system by adding in-hospital cases generated 
through the birth registration process and then measuring the· 
extent to which these and all other paternity cases are worked 
through the audit. These cases are then subject to audit as are •all cases, and states are held to the audit paternity standard. 


; _. All other forms of measurement are dropped. Cases requiring only
, . paternity would be dropped upon successful establishment. ~~i 
Mothers who refuse services can be counted for statistical .",_ .'-""" --: . 

_. purposes so that the state and federal governments can see what!:· 
~ .. _0.. the extent of the paternity establishment problem is during any~.

'!"-< .. given year, but no action would be. taken against a state ~ 

-
"involving the cases of mothers who refuse. 	 ::." 
,. 

Pros: 

o 	 System avoids enormous difficulties in setting up a separate 
paternity measurement system 

o 	 Measurement system is based on a process that all of the 
states know and understand - the OCSE audit. 

Cons: 

o 	 Does not emphasize and underline the importance ~at Federal 
government wants to place on paternity, as a separate system
does ",

.' 
.

o 	 Places burden on audit and would require additional 
resources • 
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VI, PROBLEMS WITH MEASUREMENT SYSTEMS IN GENERAL 

There are legal questions involved in all systems of State 
performance measurement when sanctions are involved. The current 
law requires ACF to sanction-states if they do not meet a certain 
paternity standard that includes a national average or 50 percent
of their cases in need of establishment or some incremental 
increase each year. This performance standard is currently 
measured by states in two ways; a census of all cases, a point
in-time sample of their caseload. OCSE auditors have concluded 
that the data produced by the states is flawed. Furthermore the 
Office of the General Counsel says that the national average
required by law is legally problematic in that it depends on 
accurate data from each of 54 jurisdictions or it can be 
challenged in court. The conclusion is that states can only be 
judged aqainst their own performance, not that of other states, 
and the new legislation amends the old requirement along those 
lines. 

Auditors have a history of sanctioning states on the basis of 
samples that are drawn by them with the aid of the state, but in 
every caSe of sanctioning there is a lengthy process during which 
the state challenges the audit findings on methodological bases. 
Audit has usually won these disputes, even though data cannot be 
demonstrated to be perfect. Data have to be defensible, though.
The new legislation currently in congress takes these principles 
into consideration, and any system proposed for measurement must 
also do so. 

" 
~:,'

The data do not exist to he able to calculate one global --_._ 
universal paternity measurement based on the percentage of all !: 
out-of-wedlock births for which paternity has been established.'· 
Such 'a performance measurement can only start at some point in ~ 
the future~ Old data cannot be captured in this manner. When ?;,". 
the new data begin to come in, at the end of the new systemfs ~ 
first year, we will be able to tell how many children j born 
during that year, have had paternity established, been adopted, 
and died, and then relate these figures back to the number of 
out-of-wedlock births collected by Vital Statistics, or other 
means, for that year. This will give a relatively accurate 
paternity establishment rate for one-year-olds. The problems 
come into the system when looking backward. Certainly during the 
seoond year of the new measurement sys~em, not only can the 
system capture the new rate for one year olds, but also the same 
accurate rate for children who are two years old, and~.~.o on as 
the measure is used from every year hence. Thus, the;,~ethod 
would allow us, starting in a particular year, say 199~, to 
establish accurate rates for all age cohorts born that;:.year and 
in the future. . 
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VII. DISCUSSION 

The system described above assumeS that paternity will remain a 
state fUnction. It is based on relatively simple counts of 
paternities established and services offered to unwed mothers in 
hospitals and elsewhere. If a state establishes paternities 
within the IV-O system it will be favorably or unfavorably 
audited and sanctioned or not as required. If cases added under 
universal paternity do not become IV-O eases, then the new cases 
can be measured and perhaps an incentive payment given to states 
to work such cases. The magnitude and mix of sanctions and 
incentive payments would depend on the option chosen. There is 
also the possibility of paying incentives to mothers who give
information leading to successful establishment. The whole issue 
of incentives in child support is being dealt with by other issue 
groups and 'is also a restructuring problem, and ultimately needs 
to be treated in the context of the Whole child support program.
The proposed measurement system should perhaps be demonstrated in 
several states before ft is considered for general adoption. 

JKManiha 
6/30/93 •" 
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• ADMINISTRATIVE DETERMINATION OF PARENTAGE 

Executive Summary 

This paper explores the possibilities for making the paternity establishment process an 
'. 

administrative onej rather than relying so heavily on the court system. Strategies which ex.ist 
or could be developed to remove the disposition of a significant segment of paternity actions 

from the traditional court·based adjudicative approach are highlighted. A search to improve 

efficiency and cost effectiveness in operating a child support enforcement program has led • 

growing number of Sillies to adopt administrative alternatives to enhance traditional judicial 

processes for ,he establishment of paternity. An administrative process offers a State child 

support agency an opportunity to streamline procedures. enhance quality control. consolidate 
and integrate management of the full-range of case~processing activities. and improve policy.. 
making and decision· making in the agency. Moreover. a properly designed and operated 

administrative process can effectively ensure that constitutional due process guarantees are 

safeguarded. 

• 
.. 


Most administrative processes that encompass paternity establishment focus on purely 

uncontested cases in which the alleged father freely and voluntarily acknowledges parentage. 

As a result. the judicial system is freed to handle disputed actions. There is. however. an 

increasing recognition ,hat use of highly probative genetic te,ting as a precursor to 

commencing formal adversariai proceedings can produce a Significant number of 

.. acknowledgmentS among fathers unwilling to initially admit absent some independent
-

objective "proof." At least three States··Ohio, Montana. and lowa··h.ve incorporated 

administrative mechanisms: for directing the parties to submit to genetic testing. The featu~', 
of these processes are described in this paper, 

Use of expedited processes in handling paternity cases. now an option for States. would be 

"",uired under the Administration's proposed legislation presently before Congress. 

Obviously. the Federal/State child support enforcement partnership faces a consequential 

juncture for revisiting the design of expedited processes. Undoubtedlv, this will include . ;?~.serious consideration of administrative processes.. .,' 
. . 

;', .' 

• 
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Redesigning a system steeped in judicial tradition can be a Challenging, but not • 
insurmountable. undertaking, Decisions will significantly impact-and wiH need to include 
involvement by·· all branches of State government, and the public. It will be important to 

clearly define the best way to structure and share responsibilities. The experiences of those 

States which have incorporated workable adminisLrative processes into traditional court-based 
strUCtures should be carefully considered. This paper includes descriptive illustrations of 

various administrative approaches being utilized among the States. 

• .. 
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ADMINISTRATIVE DETERMINATION OF PARENTAGE: 

DISENGAGING THE TRAPS OF TRADITION 


Introduction 


This paper explores the possibilities for making the paternity establishment process an 
administrative one. rather than relying so heaviJy on the court system. It examines 
alternative approaches and methods for improving the resolution of paternity cases by 
mducing the need for judicial involvement. 

Some of the processes currently available in various States that can serve as useful models 
for streamlined resolution of disputed paternity cases, including Ohio, Iowa, Montana, 
Maine, Colorado, and Oregon. are illustrated. Strategies which exist or could be developed 
w remove the dispoSition of a significant segment of paternity actions from the traditional 
c"urt·based edjudicative approach are highlighted. Consideration is also given to how use of 
all administrative process andlor less adversarial 5tmtegies might strengthen and enhance 
present practices. 

Background 

Concerns have been voiced that court-based, judicially-dependent mechanisms which have J 

been relied upon to ascertain a child's parentage may hinder prompt resolution. 

FLJrthermore, such protracted processes may not be the optimum way of delivering justice in 

the majority of cases. Certainly where there is no real dispute about the ultimate issue, 

either because there is a willingness to acknowledge parentage at the outset, or where the 

results of genetic testing allay uncertainty. there is little benefit to congesting an a1reedy 

inundated docket with cases for which there exists nO controversy--and for which delay is a~, 


disservice. Is there a less-complicated alternative that produces a just result while still ,:: ' 

guaranteeing that due process is afforded the participants? ! : 


~-
;. 

It is well-established that State legislatures have the authority to set up an executive agency :' 
or board to resolve problems or claims between private parties.' State child support ,;' 
plactitioners are becoming increasingly cognizant that cases processed through the judicial " 
system often take inordinate amounts of time because the existing judicial procedures are 
tather ill-suited to establishing and continuing to enforce ongoing obligations, many of which 
span decades. In a world of burgeoning demands for services. resources to meet the need
particularly time-..are precious commodities. 

An administrative process is one way to relieve the courts of the overwhelming caseloed by 
delegating it to a specialized agency in the executive branch. The administrative process 
offers many advantages in establishing and enforcing child suppon obligation~'. It permits 
child suppon obfigat!0ns to be established more quickly due to fewer procedu!i\ roadblocks. 
By vinue of consolidation of functions (with the exception of appeals), an ad",jnjstrarive 
process offers efficiency and eliminates splintering of responsibilities and com'petition for 
control among rnuitip[e entities . 



An administrative process provides a State child support agency an opportunity to streamline • 
procedures. enhance quality control~ consolidate and integrate management of the full~range 
of case-processing activities, and improve policy-making and decision-making in the agency, 
Moreover, a properly designed and operated administrative process Can effectively ensure 
that constitutional due process guarantees are safeguarded through proper notice, an 

, ' opportunity for a fair and impartial hearing, and right to appeal the agency decision. 

Legislative History of Expedited Processes 

Congressional acknowledgment of the need for efficiency and effectiveness in establishing 
and enforcing child support obligations is evident in the enactment of the Child Support ' 
Enforcement Amendments of 1984. j Among the comprehensive, sweeping mandates was 
the requirement that States have in effect and use expedited processes for obtaining and 
enforcing support orders, and at the option of the States, for establishing paternity,' 

The legislative history suggests Congress' insistence that States make all reasonable efforts to 
expedite and otherwise improve the establishment of; compliance with, and enforcement of 
child support obligations. Citing problems resulting from the necessity of resolving disputes 
through courts, the House Ways and Means Committee observed that using the courts often 
exacerbates the adversarial nature of the proceeding with parentS emerging as "victors" and 
"losers." The combination of long delays, poer case management and communication, and 
adversarial proceedings may create a climate which deters voluntary compliance with child 
support obligations_ Ad!11inistrative process is described as a statutory system granting 
authority to an executive agency to determine child support duties. _ ,wholly outside the •
court system. Procedures can be tailored to mesh with and complement existing legal and 

, administrative arrangements within jurisdictions so inefficient systems can be bypassed or 
eliminated from the child support program.' -

.--:--. " .. : . !,:.0, 
' The Senate: Finance Committee version specified that uSbtes will be required to have in ::. 
.~-' 

effect expedited processes within the State judicial system for establishing paternity and ~; 
obtaining and enforcing child support orders." Expressly recognizing that a variety of ! 
procedures are used by different States. the Committee specified that the provision "does nQT: 
mandate a panicular procedure nor authorize the Federal agency to impose its views on the 
details of State court organization. What is required is that states adopt structures and 
procedures which will ensure that child support and paternity actions are processed in an 
expeditious manner. ,,6 

The Conference agreement on this provision "mandates that the States use eXpedited 
processes, but allows them to determine whether they are under the judicial system or 
administrative processes, States are permitted but not required to include pattlrflity 
establishment in their expedited process. It is not intended that the Secretary~e authorized 
to specify the particular administrative or judicial structures to be adopted by lhe States. 
Rather it is intended'th.t the Secretary should measure a State's compliance willi the 
provision primarily on the basis of the results it produces_ .. 7 

' 
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• In the preamble to final regulations issued to implement the Child Support Enforcement 
Amendments of 1984, OCSE responded to comments on the use of expedited processes for 
determining paternity and concerns expressed about the need for additional due process 
protections. It was recommended by a cammente! that OCSE add additional requirements 
for determining paternity under an expedited process or limit paternity proceedings under 
expedited process to uncontested cases. OCSE explained that States that opt to include 
paternity establishment in their expedited process must provide whatever additional due 
process requirements are necessary for the protection of the parties involved in the 
proceedings. However, if a case involves non»supponwrelated issues such as countersuits by 
the alleged father, the State may refer the case to its judicial system.' 

According to official State IV-D plans submitted by the individual States, 20 States have 
indicated their election of the option to include paternity establishment in their expedited 
process (either quasi-judicial, administrative. or combination),9' 

Cbanges On Ibe Horizon 

As drafted. the Administration's proposed budget reconciliation bill would eliminate the 'at 
State option" language with respect to paternity establishment." Thus, use of expedited 
processes in handling paternity cases would be required. Therefore, we can anticipate a fast

• 
approaching critjcal juncture for revisiting the design of eXpedited processes and 
undoubtedly t consideration of administrative processes . 

Creating an Administrative Process 

SUlte legislatures must enact statutes expressly authorizing an administrative process. State 
constitutions prohibit agencies from simply assuming legislative or judicial authority without "_, 
specific statutory delegations. A chief concern articulated about placement of traditional .;'" 
judicial functions in an executive branch agency is: whether administrative determinations of ! : 

.'-,-~ , child support obligations are constitutional, Essentially, may the legislature delegate this f' 
traditionally judicial area to ,he executive branch? May child support obligations be ii,:~-;,,-:- . 
established and enforced by an executive agency without violating a responsible parent's righi. 
to due' process of law? :; 

WIlen challenged, such delegations generally have been upheld as not a breach of State 
constitutional restrictions, as long as the delegating statute conwns some Statldards 10 lintil 
agency discretion. It is clear that an administrative agency may make factual determinations 
and even "adjudicate" rights of the parties without running afoul of the constitutional 
separation of powers. It is when an agency purports to enter enforceable judgments that 
courts draw the line of permissibility, since entry of enforceable judgments is the essence of 
judicial power. Ii ~;; 

-.. ''''''~". ~ 
.', .. 
", 

• 3 



Slate Laws Allowing AdministmUve Delermination of Palernily 

Establishing paternity is historically a legal activity firmly rooted in the judicial arena. dating •
back to the Elizabethan poor laws." Because of the criminal underpinnings in these 16th 
century princjples~..non·marita1 intercourse being considered a "sin and a crime" -- a judicia1~ 
punitive process was required to establish proof beyond a reasonable doubt. Although it has 
evolved through advancements in technology and has remarkably changed as a result of 
social attitudes. the paternity establishment process remains primarily entrenched within. and 
reliant upon, the court sector in the vast majority of States. Yet, States are focusing 
increasingly more attention on various aspects that can be accomplished independently of !he 
coun. even if the coun ultimately must "establish" the paternity as required by Stale law." 

One such endeavor is the use of administrative processes in lieu of adjudicative ones. 
Normally a formal hearing is necessary when the alleged father contests the issue. The 
ageney may be empowered to esrablish paternity without holding a hearing. provided that 
notice is given to aU panics. in uncontested cases. These situations would include. for 
instance. where the father has acknowledged paternity in writing or where the parties have 
married. but a formal finding or declaration is necessary under Stale law to make it legaliy 
binding or official. 

The implementation of an administrative process can significantly alter each step in case
processing procedures. Incorporating paternity determinations within the funedons may 
demand extensive additions to the text of an administrative process Statute. For instance. the 
hearing officer needs authority to order the parties to submit to genetic testing and a method •to handle refusals to comply. Many other issues attendant to a civil paternity statute such as 
admissibility of evidence. presumptions. and necessary parties. also need to be addressed}' 
Forms have to be designed to provide for formal acknowledgment of paternity. as well as ,. 

,....'";" .. other documents including notice, findings, and order. U.. : "'.-,,- 
--~ 

~-'. A search for greater efficiency and cost effectiveness in operating a child suppon i;
-::-.,.~ , 

enforcement program has led a growing number of States to adopt or explore edministrative B· 

alternatives to traditional judicial processes. In addition to delegated authority to esrablish ~ 


support Obligations, an administrative agency may be granted the power to determine 

paternity_ Oregon. Montana. Ohio. Colorado. Maine. and as a result of legislation enacted 

in May 1993, Iowa. are among the States in which such authoril)l has. to varying degrees. 

been designated." A narrative description of the process used in each of these States 

follows. Legislation has been considered in several other States. including Massachusetts. " 

Appendix A includes copies of the specific statutory language for Ohio. Oregon. 

Washington. Missouri. Iowa. Colorado. Maine, and Montana. Also incorporated is a diagram 

depicting the process set forth in the Ohio administrative paternity statute. .t;.. 


;":
" . 
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Montana's'Process 

Montana enacted its administrative paternity process legislation in 1989, premised on a 
concern that typical processing was "extremely difficult and time-consuming for the child 
support enforcement program. ,," The major stumbling block imposed in contested cases by 
the judicial pracess was the requirement that absolute probable cause be established in the 
district court before a genetic testing order CQuid be granted. With the extensive evidentiary 
"'<Iuirements, the many delays available to an uncooperative alleged father, and the heavy 
backlogs in many Montana courts, most contested cases would wait more than a year for 
progress. 

Under the 1989 revisions, codified at Montana Code Annotated §§4Q-S-231-40-S-237, 
personal jurisdiction is established in the Department of Revenue over any person who has 
had sexual intercourse in Montana that has resulted in the birth of a child who is the subject 
of a paternity proceeding. Personal jurisdiction may be acquired either by personal service 
or by service of notice by certified mail. If the child or either parent resides in Montana, 
any hearing may be held in the county where the child resides, either parent resides. or the 
department or any of its regional offices is located. The alleged father may be served an 
administrative notice of paternity determination based upon the sworn statement of the 
mother or evidence of a P'l'sumption under State law or any oUler reasonable cause to 
believe the alleged faUler is the child's natural father. 

After service of the adntinistrative notice, the alleged father has thr.. alternatives: (I) 
respond and acknowledge paternity; (2) respond and deny paternity; or (3) ignore the service 
and make no response. If the alleged father fails to respond, such default is taken as an 
admission of paternity and an administrative order is rendered by the administrative hearing '. 
ofr1cer. The order takes errect within 10 days unless good cause for failure to appear is f . 
alleged. Upon timely request, and for good cause shown, a default judgment can be set t': 
aside. Default judgments are not taken in cases involving multiple alleged fathers, unless a.lI>, 
other alleged fathers have been excluded by genetic blood testing. 'fi ..~.. .. 
Based on a written acknowledgment of paternity from an adult or minor alleged father, Ule ? 
administrative process enters an order establishing paternity. If the alleged father deni.s 
paternity in response to the notice, an administrative hearing is scheduled, During the 
hearing, which is usually conducted by telephone, the hearing officer determines if a 
reasonable probability exists that the alleged father had sexual intercourse with the mother 
during the probable period of conception or if any legal presumption of paternity exists under 
the circumstances of the particular case. If so, an administrative subpoena is issued ordering 
genetic testing, The Child Support Enforcement agency can apply to the district court, if 
necessary, to have its order enforced. If the alleged father fails to appear foq\1e hearing or 
fails to appear for blood tests, the default is taken in the same fashion as if h;t1!ad not made 
timely response to the initial service, ..' :": .

" 
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If the results of the genetic tests reflect a 95 percent or higher probability that the alleged 
father is the natural father of the child. a rebuttable presumption of paternity is created, and 
the hearing oitker may enter an order establishing paternity. If the probability of paternity • 
is less than 95 percent, but the alleged father is not excluded by the tests. the test results are 
weighed along with other evidence of paternity. 

An administrative order of the department declaring the paternity of a child, docketed with 
the court. establishes the legal existence of the parent and child relationship for all purposes 
and confers or imposes all parental rights, privileges, duties, and obligations. Upon request 
of the mother or father of the child, the department must file a copy of its order with the 
department of health and environmental sciences, which must prepare a substitute certificate 
of birth t if necessary. consistent with the administrative order. 

Except for an order based on a voluntary acknowledgment of paternity. the department may 
set aside an administrative order establishing the paternity of a child upon application of any 
affected party and upon a showing of any of the grounds and within the timeframes provided 
in Rule 6O(b) of ,he Montana Rules of Civil Procedure. This rule specifies that the coun 
may relieve a party or his legal representative from a final order. judgment. or proceeding 
based upon (I) mistake, inadvertence, surprise, or excusable neglect; (2) newly-discovered 
evidence whi"h by due diligence could not have ben discovered in time to move for a new 
trial; (3) fraud, misrepresentation, or other misconduct of an adverse party; (4) the judgment 
is void; (5) the judgment has been satisfied. released, or discbatged, or a prior judgment 
upon which it is based bas ben reversed or otherwise vacated, or it is no longer equitable that tit 
the judgment have prospective application; or (6) any other reason justifying relief. The 
timeframe for the first three bases is 60 days from the entry of the judgment. 

If an alleged father objects to the procedures for or the results of a paternity blood test, he ' 

:,;?:' must file a written objection with the court within 20 days after the service of the notice of i:..... ,. the referral to the district court of the administrative detennination. The court must order as{ " 

"-~ 
~.- '. additional blood test if a written objection is filed or at the request of the department. An ,:.
'. .... 

additional rest must be performed by the same or another expert who is quaiified in paternitY::' 
blood testing. Failure of the alleged father to make a timely challenge is considered a waiv<ii' 
of any defense to the test results or test procedures, including the chain of custody. In any" 
hearing before the coun or at trial, testimony relating to sexual intercourse of the mother 
with any person who has been excluded from consideration as a possible father of the child 
involved by the results of a paternity blood test is inadmissible in evidence. When a 
paternity blood test excludes an alleged father from possible paternity, the test must be 
conclusive evidence of nonpaternity of the aileged father for all purposes in district court. 

Appeal of final administrative orders may be made on the father's initiative toithe district 
court. However, if the results of genetic testing do not exclude the alleged fa'llier but be 
continues to deny paternity prior to the entry of an administrative order, he is~~rved written 
notice and the case is referred by the child support agency to the district court:; .• 

6 • 



• 


• 

;..' .-...._ 

.-

TIle child support agency appears in the proceeding only with regard to the issue of 
paternity. No other issue~<ustody. visitation~ or ather-~may be joined. 

Since Montana's law creates a rebuttable presumption that it is in the child's best interest to 

legally establish paternity, the court may not normally appoint a guardian ad litem. 
Furthermore, neither the mother nor the child are necessary parties to the action although 
they may testify as witnesses. Expert testimony on the genetic testing in the form of a 
certified report is admissible without further testimony. as is an affidavit documenting the 
chain of custody of the blood specimens. Genetic exclusion is considered conclusive 
evidence of non-paternity, and no evidence is admissible concerning sexual intercourse of the 
mother with any man already e.eluded by the genetic testing. The child support program is 
not liable for attorney fees. including those for indigent alleged fathers, or for the cost of a 
guardian ad litem unless frivolousness or bad falch is proven. 

Oblo's Approach 

As a result of legislation enacted eff""tive July 15, 1992, Ohio has statutory authority 
governing the administrative determination of paternity. til Particular!y noteworthy is the 
fact that Ohio's child support enforcement program has historically been judicially-oriented, 
traditionally depending on the avenue of court proceedings to adjudicate actions. 
Administrative measures for accomplishing many functions were incorporated in Ohio's laws 
through passage of Senate Bill 10 in 1992. 

With limited .<ceptions, '" no person may bring COUrt action to .stablish paternity before 
requesting an administrative determination of the existence or nonexistence of a parent and 
chUd relationship from the child support enforcement agency of the county in which che child 

or the guardian or legal custodian of the child resides. If more than one county agency 

receives a request. the agency receiving the request first must proceed with it. The request " 

must contain all of the following information: the name, birthdate, and current address of the:': 

alleged father of the child; the name, social security number, and current address of the f: 

mOlher of the child; and the name and last known address of the alleged father of the child. ~. 


< • .. 
~. 

Upon receiving a request for a determination of the existence and nonexistence of a parent ~,-.' 

and child relationShip, the agency schedules a hearing before an administrative officer to ~ 
determine whether the natural mother and alleged natural father would voluntarily sign an 
acknowledgment of paternity or agree to be bound to the results of genetic testing. The 
hearing is to be held no later than sixty days after the date on which the request was received 
and no earlier than thirty days after the date the agency provides notice of the hearing to the 
mother and the alleged father, 

• 
", . 
, " 

7 



Notlc. Requirements 

After scheduling the hearing, the agency must give a notice, in accordance with rules of civil •
procedure. to the mother and alleged rather stating all of the foHowing; 

• 	 that the agency has been requested to determine the existence of a 
parent and child relationship between a child and the alleged named 
father; 

• 	 the name and binhdate of the child of which the man is alleged 
to be the natural father; 

• 	 the name of the mother and the alleged natUral father; 

• 	 the rights and responsibilities of a parent; 

• 	 that the person served with notice must appear at the administrative 
, hearing at the date. time. 	and location set fOM in the notice. 

that all interested persons will have the opponunity to produce 
evidence proving or disproving the allegation, and that the child. 

J the mother. and the alleged father may be required to submit to 
genetic te~ting at the time of the hearing; 

• 	 that any person served with notice has the right to bring legal •counsel 	to the administrative hearing. 
~ .: , 

At the Hearing 	 •,. 
l-: .. , If both the mother and the alleged father attend the scheduled hearing. the adntinistrative ~ 

.' 	 officer explains the aUegation, the administrative procedure for determining the existence of i ' 

parent and child relationship. and the rights and responsibilities of a parent to his child and ;'. 

explain that the mother and alleged father have a right not to dispute the allegation and sign f' 

an acknowledgment of paternity acknowledging that the child is the child of the alleged father 

and agree that the f.ther will assume the parental duty of suppan. 


If Both Acknowledge 

If both the mother and Ihe alleged father sign an acknowledgment of paternity, the 
administrative officer must issue an administrative order that the alleged father is the father 
of the child. The order must include a smtement that the mother and father m,~y object to the 
determination by bringing an action in coun within thiny days of the date the tmministrative 
officer issued the determination. 	 ..~/ 

".,. 
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1f an administrative officer issues an administrative order determining the existence of a 
parent and child relationship or if an acknowledgment of patemity is filed and one of the 
parents named on the acknowledgment requests an administrative order for support. the 
administrative officer must schedule a hearing no later than sixty days after the issuance of 
the order and no earlier than thirty days after the date the agency gives the notice of the 
administrative hearing to the mother and father. 

If Both Do Not Acknowiedge 

If hoth the mother and the alieged father attend the administrative hearing but do not sign an 
acknowledgment of paternity, the administrative officer explains to the mother and the father 
that they have the right to agree to be bound by the results of genetic testing. If they agree 
to be bound by the testing and the results show a ninety·iive percent or greater probability of 
patemity, the administrative officer issues an administrative order that the alleged father is 
the father of the child. If the results of the genetic testing show a less than ninety live 
percent probability that the alleged father is the father of the child but do not exclude him, 
the administrative officer issues an administrative order stating that it is inconclusive whether 
the alieged father is the natural father of the child. If the results show that the alleged 
father is excluded as the natural father of the child, the administrative officer issues an 
administrative order that the alleged father is not the futber of the child. 

If both the mother and the alleged father sign a voluntary agreement to genetic testing stating 
that they agree to be bound by the results of genetic testing performed by an examiner 
authorized by the depanment of human services and that they waive any right to a jury trial, 
the' administrative officer sets a date and time for the mother. the child, and the alleged 
father to submit to genetic testing. 

'.. 
When an administrative officer issues an administrative order determining the existence or ".:,," 
nonexistence of a parent and child relationship. he must include in the administrative order l : 
notice that both the mother and the alleged father may object to the determination by f, ' 
bringing, within thirty days after the date the administrative officer issued the aider. an :;', 
action in the juvenile court of the county in which the alleged father, the mother, the child, l:: 
or the guardian or custodian of the child resides and that if neither brings an action within " 
that thirty-day period, the administrative order is final. 

Setting of Support Obligation 

If the administrative officer issues an administrative order determining the existence of a 
parent and child reiationship, the administrative officer schedules an administrative hearing to 
determine the amount of child support any parenl is to pay and the method of P."yment. This 
hearing must be he!d no later than sixty days after the date of issuance of the ~der and no 
earlier than thirty days after the administrative officer gives the mother and tho';:ather notice 
of the administrative"hearing. ~'f"· .• 

, " 
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The mother or the father may object to the administrative order by bringing an action in • 
juvenile court no later than thirty days after the date of issuance of the administrative 'order 
requiring the payment of child support, If neither parent timely objects by making such 
court filing. the administrative order is final. 

If the alleged natural father or the natural mother willfully fails to submit to genetic testing, 
. the agency enters an administrative order stating that it is inconclusive as to whether the 

alleged father is the natural father of the child and must provide notice to the parties that an 
action may be brought through the court to esuthlish the parent/child relationship. 

If the mother and the alleged father both do not sign an acknowledgment of paternity or an 

agreement to be bound by the results of the genetic testing or if the mother or the natural 

father do not appear at the administrative hearing and do not show good cause why he or she 

did not appear at the administrative hearing, the agency must deny and dismiss the request 

for an administrative determination of the existence or nonexistence of the parent and child 
relationship. The mother and the alleged father are informed that they may bring an action 
in court. 

Colorado's Process 

Colorado's administrative paternity esuthlishmenl statute, effective August 1,1992, provides 
that the child support enforcement unit may issue an order establishing paternity of, and 
financial responsibility for, a child in the course of a support proceeding. Thi. process is 
available when both parents sign sworn statements that the paternity of the child for whom •
support is sought has not been legally establiShed, Ihat the patents are the natural parents of 
the child, and if neither parent is contesting the issue of paternity. 

Service of process to establish paternity and futancial responsibility may be made by certifiejr: 
mail or by any of the other method of service. Prior to issuing an order, the child support ~ 
enforcement unit must advise both parents in writing of their legal rights concerning the ~, 
determination of paternity. The statute also allows issuance of an order of default ?:' 
esuthlishing paternity and financial responsibility. 

A copy of the order establishing paternity and financial responsibility and the sworn 
statements of the parents and, in the case of a default order establiShing paternity and 
financial responsibility, the obligee's verified affidavit regarding paternity and the blood test 
results. if any. must be filed with the clerk of the district Court in the county in which the 
notice of financial responsibility was issued. The order establishing paternity and financial 
responsibility must have all the foree. effect, and remedies of an order of the district court. 
The order of financial responsibility shall have all the force, effect, and remedies of an order 
of the court. including. but not limited to. wage assignment or contempt of cfi#t. Execution 
may be issued on th. order in the same manner and with the same erfect as ir1t were an 
order of the court. l(the order esuthlishing paternity is at variance with the ciiild's birth 
certificate, the child support unit ,hall order that a new birth certificate be iSSUed, 
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• 	 Expedited Administrative Process in Maine 

In 199 I, Maine, enacted a statutory "Expedited Administrative Process for the 
Commencement of Paternity Actions." Under Maine's law, a person who engages in sexual 
intercourse with a resident of Maine in Maine submits to the jurisdiction of the department of 
human services for the purpose of commencing a paternity proceeding. To ensure maximum 
protection to citizens of Maine~ the depanment shall assert jurisdiction over nonresident 
alleged fathers to the fuUest e<tent permitted by the due process clause of the United States 
Constitution. 

lbe department may commence a paternity proceeding by serving a notice on an alleged 
father. The department may not serve such. notice unless it has a sworn statement or 
affirmation under the penalty for unsworn falsification from the child's mother claiming that 
the alleged father engaged in sexual intercourse with her during a possible time of conception 
of the child or is a man who is presumed under Stale law to be the father. If the mother is a 
minor. the sworn statement or affirmation may be that of the guardian or next friend of the 
mother. 

In addition, the notice must conform to the Maine Administrative Procedure Act and must 
include: 

• • a statement that service of the notice on the alleged father constitutes the 
commencement of • paternity proceeding for the determination of paternity and any 
related issues; 

• 	 a statement identifying any of the following as the reasons for filing the record of lhe>, 
proceeding in COUrt: 	 f:-.' 

... 	 . 
the alleged father falls to deny paternity 	

~ 

t" 
- ," 

, 

~" 
. the alleged father refuses to submit to blood or tissue typing tests , .'", 

' 

-~ 

the alleged father fails to execute and deliver to the department an 
acknowledgment of paternity. 

• a statement that, if the department files a record of the proceeding, the department 
may seek an order of support, reimbursement, and attorney fees and such orner- relief; 

the child', name and place and date of birth; • 
~~,.

• 	 the name of the child's mother and the name of the person or agency h!l~i"g custody 
of the child, if other than the mother; ". '... 

II• 	
. 



• the probable date on or period during which the child was conceived; 

• an allegation that the alleged father engaged in sexual intercourse with the child', •
mother during a possible time of conception of the child or is a man who is presumed 
to be the child's father under State law, and that the alleged father is or may be the 
natural father of the child; 

• 	 if applicable, an allegation that the child may have been conceived as a result of 
sexual intercourse in the State and that the alleged father is subject to long-arm 
personal jurisdiction; 

• 	 a statement that the alleged father may deny the allegation of paternity by tiling a 
written denial of paternity with the department within 20 days after service of the 
notice; that if the alleged father fails to file a written denial the proceeding will be 
filed in a coun as a patemity proceeding; and that the question of patemity and any 
related issues may be resolved against him by the coun; 

• 	 a statement that if the alleged father files a written denial of paternity; the department 
will provide an expen examiner of blood or tissue types to conduct blood or tissue 
typint tests on the mother, child, and alleged father and the tests will be conducted as 
foUows: 

the alleged father is required to submit to tests. which may jnclude~ but are not It 
limited to. tests or red cell antigens. red cell isoenzymes, human leukocyte 
antigens and serum proteins; 

.... 	 the depanment will pay the initial cost of the tests; .-
' 

;..:...,. ...: . 
<. 	 an indigent alleged father is not liable for reimbursement of the cost of the , 

tests: 	 f· 
~... 
!,-.• 

if the alleged father refuses to submit to test, the proceeding will be filed in "'
coun as a paternity proceeding; , 

if the alleged father is not excluded by the test results and he does not, within 
IS days of the ordinary mailing to him of a repon and copy of the blood 
typing results, execute and deliver [0 the department an acknowledgment of 
paternity of [he child in accordance with the laws of the State in which the 
child was born, the proceeding will be filed in a court as a paternity 
proceeding; and 

.~1·_ 
if the alleged father is excluded by the test results as the naturni:.,ather of the 
child, ihe proceeding will be filed in a coun as a paternity p~ing for 
disposition 	 ;
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• • a statement that if, prior to the filing in a coun, the alleged father executes and 
delivers to the department an acknowledgment of paternity, the proceeding must 
terminate and the depanment may proceed agalnst him in coun; and 

D 	 a statement that the alleged father may, within 25 days after notice has been mailed to 
him that the necord has been filed in a coun, assert any defense, in law or fact, if the 
record is filed because the alleged father: 

refuses 	to submit to blood or tissue typing tests; or 

falls to execute and deliver to the department an acknowledgment of paternity, 

Service of a notice must be made by service in hand and may be made by an authorized 
representative of the commissioner or by a person authorized by the Malne Rules of Civil 
Procedure. 

Components of the Court Order 

The department may request that the court: 

• 	 establish the alleged father as the natural father of the child; .. 

• • order the alleged father to pay such sums per week in child support as 
required under the child support guidelines; 

, ; 	 • order the alleged father to make suppon payments directly to the 
• 	 deparunent whenever the mother is receiving ,aid to families with 


, dependent children from the department for the child or is a suppon 
..-. ., " :;.: , enforcement client of the department and at all other times dinectly to ·" " 	 the mother: 

• 	 order the alleged father to pay all reasonable medical, dental, hospital 
and optical expenses for the child, to provide medical and health 
insurance coverage for the child and to provide evidence of that 
coverage to the depanment. An alleged father's liability for past 
expenses incurred is limited to the six years preceding service of the 
notice. 

• 	 order the alleged father to pay reasonable attorney's rees and costs for 
prosecution of the action, including, but not limited to. prejud!W'ent 
interest; 	 "L 

.,,~,
order'income withholding as available under or required by law:-'and• 	 " 

...• 
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• grant such other relief as the court determines just and proper . • 
When it appears to the department that there may be more than one alleged father, the 

. department may mainrain proceedings against each alleged father, simultaneously or 
. successively. Failure to serve a notice on an alleged father does not bar the department from 

maintaining a proceeding against any other alleged father. 

If the alleged father fails to me a written denial of paternity with the department within 20 

days after service of notice upon him, the department', attorney may file the record of the 

proceeding in a court as a paternity proceeding. The department must schedule blood or 

tissue typing tests for the mother, the child and the alleged father. The tests must be 

performed by an expert examiner in a laboratory that is accredited for parentage testing by 

the American Assoeiation of Blood Banks. 


The department must notify the alleged father in writing by ordinary mail of the date, time 

and place of his blood or tissue typing tests. The tests must be conducted no earlier than IS 

days following the mailing of the department's notice, except with the cOnsent of the alleged 

father. The test must be conducted in an office of the department, when practicable. The.. 

department must take into account the alleged father's place of residence or employment in 

selecting the location of the test. 


If the alleged father does not submit to the tests, the department must notify him in writing •
by ordinary mail that if he does not. within IS days. request the department to ",schedule the 

tests, his failure to appear constitutes a refusal to subutit to the tests. If the alleged father 

timely requests rescheduling, the'department must reschedule the tests. The rescheduled tests<, 

must be conducted no earlier than 15 days following the mailing of the notice of f· 

rescheduling. The notice must also advise the alleged father that. if he fails 10 submit to the S.' 

rescheduled tests, the failure constitutes a refusal to submit to the tests. t;.,


? . 

If the alleged father refuses to submit to blood or tissue typing teSts, the department may filer 
" 


the record of the proceeding in a court as a paternity proceeding. Upon receipt of the results 

of the tests, the department must send copies of the result by ordinary ail to the alleged 

father and to the child's mother or to the mother's guardian or next frlend·if the mother is a 

minor. If the alleged father is excluded by the test results as the natural father of child, the 

department may file the record of the proceeding in a court as a paternity proceeding. 


If the alleged father is not excluded by the test results arid he does not, within 15 days of the 

mailing to him oi a copy of the blood or tissue typing results and report, execute and deliver 

to the department by ordinary mail an aCknowledgment of paternity of the chubn 

accordance with the laws of the state in which the child was born, the depanm~'n.t may file 
the record of the proCeeding, inclusive of the blood Or tissue typing test results;':;o a court as 

a paternity proceeding. The alleged father's participation in the tests may not prejudice any 
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application by the alleged father for an order appointing an additional examiner of blood or 
tissue types, 

If a record of the proceeding is filed in coun. the alleged father is not required to file an 
additional denial of paternity. He may assert any defense. in law or fact. Any defense must 
be asserted within 25 days after the mailing by ordinary mail of a notice to the alleged father 

.' that the record has been filed in court. The alleged father must be given notice of these 
requirementS. 

If. prior to the filing in a coun. the alleged father executes and delivers to the department an 
aoknowledgment of paternity of the child in accordance with the laws of the Stale in which 
the child was born. the proceeding must be terminated and the department may proceed 
against the father for a support obligation. 

The Oregon Approacb 

Oregon has been operating for several years under a law which provides for an 
administrative system for paternity establishment. When both parents are present and agree 
to paternity. the steps are simple. Both can sign a joint Declaration of Paternity. The 
document is then filed with the Department of Vita! Statistics and a modest fee is paid (either 
IJy the parents or the lY-D agency). Vita! Statistics prepares the birth certificste. For 
situations that are not as straightforward as thi•• Oregon has a very effective paternity 
establishment program which has been carefully refined over the last severai years SO that it 
now is operated mostly by regular staff rather than attomeys. It has been effectively reduced 
to an organized set of very simple procedures. clearly outlined in flow charts and utilizing 
standard forms. According to the staff. the system operates efficiently and still provides 
multiple opponunities for consent. >(; 

_c. - • 
L•The welfare department handles in-take. The caseworker gives the mother an affidavit of ~-

paternity to compiete. When it is signed and sworn to, it is sent to the IV-D office. The t 
child support office then issues a Notice of Financial Responsibility which is personally;;. 
served. If the alleged father wishes to acknowledge paternity. he can simply retum an f 
acknowledgment of paternity form to the IV-D office. If the Notice is served and ignored. 
paternity is established by default. ·If the alleged father responds and denies. genetic tests. 
(including DNA) follow. A recent law allows the establishment of paternity when genetic 
test results show a cumulative paternity index of 99 or greater. When this standard is niet 
and the mother makes a statement of paternity, .an order is issued t unless a party objects 
within 30 days. If an objection is raised. the case goes to COUrt. This process appears to 

avoid contested coun actions. Oregon reports that they are establishing approximately 440 

paternities per month. of which only one is court-ordered.-l:! 
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Recent low. Enactment of Administrative Paternity Process 

On May 4, 1993, Iowa"s legislature enacted Senate Bill 350 adding new Section 252F to the •
Iowa Code to provide for administrntive determination of paternity, The new law, effective 
July I, 1993, governs cases in which paternity is at issue, meaning any of the foHowing 
conditions: a chUd was not bom or conceived within marriage; a child was born or conceived 
within marriage but a court has declared that the child is not the issue of th~ marriage; or 
paternity has been established by the filing of an affidavit of paternity and the father is 
contesting paternity within the statute of limitations period. 

In any case in which the child support recovery (hereinafter referred to as CSR U) is at issue, 
proceedings may be Initiated by the CSRU for the sale purpose of establishing paternity and 
any accrued or accruing child support or medical support Obligations, Such proceedings are 
in addition to other means of establishing paternity or support, Issues in addition to 
establishment of paternity or support obligations shall not be addressed in such proceedings, 

The CSRU may prepare a notice of alleged paternity and support debt to be served on the 
alleged father if the mother of the child provides a statement to the CSRU verifying that the 
alleged father is or may be the biological father of the child or children involved. The notice 
must be accompanied by a copy of the mother'S Statement and served on the alleged father. 
Service upon the mother shall not constitute valid service upon the alleged father, 

The notice must include: •• 	 The name of the recipient of services and the name and birth 
date of the child or children involved; 

..'" • 	
.' 

A Slatement that the alleged father has been named as the.'.'!1"'7 
' 

¥' 

::,-', 	 biological father of the child or children named; ....'~ 
' ..
::" .... A slatement that the amount of the alleged father's monthly support • 

obligation and the amount of the support debt 
accrued and accruing will be established in accordance with 
Slate guidelines; 

• 	 A statement that the alleged father has a duty to provide accrued 
and accruing medical support to the child or children; 

'" 

• 	 An explanation of the procedures for determining the child 
support obligation and a request for financial or income 
Information as necessary for application of the child support 
guide[~rtes; 

;". ~ 

.,' 
• 	 The right of the alleged father to request a conference with the 

16 • 



•• 
• • 

• CSRU to discuss paternity establishment and the amount of 
support that the aUeged father is required to pay, within ten days 
of the 	date of service or within ten days of the date of mailing 
of the paternity test resultS to the alleged father if the father 
denies paternity; 

• A statement that if a conference is requested the alleged father 
shaU have ten days from the date set for the conference or 
twenty days from the date of service of the original notice, or 
ten days from the date of the mailing of paternity test resultS to 
the alleged father if the alleged father no longer denies 
paternity, whichever is later, to send a written request for a 
hearing on the issue of support to the CSRU; 

• A statement that after the conference is held, the administrator 
may issue: a new notice and finding of financial responsibiHty 
for child support or medical support, or both, to be seO! to the 
alleged father by regular mail addressed to the alleged father', 
last known address; 

A statement that if the administration issues a new notice and 
finding of financial responsibility for child suppon or medical 
support, or both, the alleged father has ten days from the date of 
issuance of the new notice or twenty days from the date of 
service of the original notice, or ten days from the date of the 
mailing of pateroity test results to the alleged father if the , ; , 	 aUeged father no longer denies paternity. whichever is later, to . 

-'.  ., 
•• send a written request for a hearing on the issue of support to 

." , . 
.~.- (.the CSRU; 	 r •

;.'
• 	 A statement that if a conference is nO! requested. and the alleged '" 

.. 
father objects to the finding of financial responsibility or the 

~, . 

amount of child support or medical support, or both. the alleged 
father 	must, within twenty days of the date of service or within 
ten days from the date of the mailing of paternity test resultS to 
the alleged father if the alleged father no longer denies 
paternity I whichever is later1 to send a written request for a 
hearing on the issue of support to the CSRU. 

• 	 A statement that if a timely written request for a hearing on the. 
issue of support is received by the CSRU, the alleged father h~'. 
the right to a hearing to be held in district court and that if no f' 
timel{written requeSt is received and paternity is not denied. ~~ ~ ~ 
the administrator may enter an order in accordance with the 
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notice and finding of financial responsibility for child support or 
medical support, or both. • 

• 	 A scatement of the rights and responsibilities associated with the 
eslllbfishment of paternity: 

• 	 A statement of the alleged father's right to deny paternilY, the 
procedures for denying paternity, and the consequences of the 
denial. 

The time Iimications .,cabfished for the notice provisions are binding unless otherwise 
specified or waived by the alleged father. If notice is served on the alleged father, the 
CSRU shall file a true copy of the notice and the original return of service with the clerk of 
the district court in the county in which the chUd or children reside, orI if the action is. the 
result of a request from a foreign jurisdiction of another state to establish paternity of a 
alleged father located in Iowa. in the county in which the alleged father resides. All 
subsequent documents filed or court hearings held related to the action shall be in the district 
court in the county in which the notice was filed, The clerk shall file and docket the action. 

If the alleged father requests a hearing on the issue of support, and if. timely written 
response setting forth objeedons and requesting a hearing is received by the CSRU, a hearing 
shall be held in district court on the issue of support. If a timely written response and 
request for hearing is not received by the CSRU and the alleged father does not deny • 
paternity I the administrator may enter an order on the issue of suppon. 

If the alleged father denies paternity, the alleged father must submit, within twenty days of 
service of the notice under subsection 1, a written denial of paternity to the CSRU. Upon ,~; 

receipt 	of a written denial of patemity, the administrator must enter an ex parte i-,' 
edministrative order requiring the mother, child or children, and the alleged father to submit~,' 
to paternilY testing. The order must be filed with the clerk of the district coun in the countY~'.:. . 

.--.'; . 
, . where the notice was filed. 	 ~:... 

,'.-
If the alleged father bas signed an affidavit of paternity within the three-year period prior to' 
the receipt of notice. and he contests paternilY, he must pay all costs of the paternity testing. 
If a paternity test is required, the administrator must direct that inherited characteristics, 
including but not limited to blood types, be analyzed and interpreted, and shall appoint an 
expert qualified as an examiner of genetic markers to analyze and interpret the results and 
report 	the results to the administrator. 

The alleged father shall be provided one opportunity 10 reschedule the paternitY, testing 
appointment if the testing is rescheduled prior to the date of the originally scht!l.uled 
appointment. An original copy of the test results must be sent to the clerk onfll: district 
coun in the county where the notice was flIed, and a copy sent to lhe administrator and to 
the alleged father. ' 
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• 	 Verified documentation of the chain of custody of Ihe blood specimen. is competent evidence 
to establish Ihe chain of custody. If the expert concludes that the test resulls show that the 
alleged father is not excluded and that the probability of the alleged father's paternity is 
ninety-live percent or higher, there shall be a rebuttable presumption that the alleged father is 
the biological father, and the evidence shall be sufficient as a basis for administrative 

. establishment of paternity. A verified expert's report on test results which indicate a 
stuistieaJ probability of paternity is sufficient authenticity of the expert's conclusion. 

If the paternity test results indicate a probability of paternity of ninety-five percent or greater 
and the alleged father wishes to challenge the presumption of paternity, the alleged father 
must file a written notice of the chaHenge with the district court and an application for a 
hearing by the district court within twenty 'days of the filing of the expert's report with the 
clerk of the district court or within ten days after the scheduled date of the conference. 
whichever occurs later. 

• 

The party challenging the presumption of paternity has the burden of proving that the alleged 
father is not the father of the child. The presumption of paterttity may be rebUlted only by 
clear and convincing evidence. If the expert concludes that the test results indicate thaI the 
alleged father is not excluded and that the probability of the alleged father's paternity is less 
than ninety-five percent, test results must be weighed along with other evidence of paternity. 
To challenge the rest results. a party must file a written notice of the challenge with the clerk 
of the district court within twenty days of the filing of the expert's report and must send a 
copy of the written notice to any other party, The administrator may then order a second 
test or certify the case to the district coun for resolution. 

,. 
~ . . If the paternity test results exclude the alleged father as a potential biological father of the 

'-,. child, and additional tests are not requested by either party, the CSRU must withdraw its,__ 
~." " ... action against the alleged father and must file a notice of the withdrawal with the clerk of Ihl :
'... 
.--.. district court. 	 ~ 

~-

" ~,,'
If the results of the test or the expen's analysis are disputed. the administrator. upon the 
request of a party or upon the CSRU's own initiative, must order that an additional test be 
performed by the same laboratory or an'independent laboratory, at the expense of the party 
requesting additional testing. 

Entry of Default Orders 

If the alleged father fails to respond to the initial notice within twenty days after the date of 
service of the notice, or fails to appear at the conference on the scheduled date of the 
conference, the adminiStrator may enter an order against the alleged father, d~ng the 
alleged father to be the biological father and assessing the support obligation ~if accrued and 
accr"ing child suppoi'! pursuant to State guidelines and medical support agains"lhe father. 

• 
If the alleged father fails to appear for a paternity test and fails to request a reScheduling or 
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fails to appear for both the initial and the rescheduled paternity tests, the administrator may 
enter an order against the alleged father declaring the alleged father to be the biological 
father of the child and assessing the support obligation and accrued and accruing child •
support pursuant to the guidelines and medical support against the father. 

Orders Upon Appearance .t Conference 

If the alleged father appears at a conference, the administrator may enter an order against the 
alleged father ten days after the second notice has been sent dedaring the alleged father to be 
the biological father of the child and assessing the support obligation and accrued and 
accruing child support pursuant to the guidelines and medical support against the father. 

If paternity testing was performed and the alleged father was not excluded, and the alleged 
father fails to timely challenge paternity testing, the administrator may enter an order against 
the alleged father declaring the alleged f.ther to be the biological father of the child and 
assessing the support obligation and accrued and accruing child support pursuant to 
guidelines and medical support against the father. 
The administrator must establish a support obligation based upon the best information 
available to the CSRU. 

The order must contain all of the following provisions:: 

• 	 A declaration of paternity; •• The amount of monthly support to be paid, with direction as to 
the manner of payment; 

• 	 The amount of accrued support; 

• The name of the custodial parent or caretaker;.~ . 
~--..~ 

The name and birth date of the child or children to whom the 	
.~

• 	 
order applies; 

• 	 A statomom that propeny of the alleged father is subject to 
income withholding, liens, garnishment, tax offset, and other 
collection actions. 

• 	 The medical support required. 

If the alleged father does not deny paternity but does wish to challenge the isst of child or 
medical support. the.administrator may enter an order establishing paternity ari'd:.reserving the 
issues of child or mei:lical support for determination by the district coun. ":.:. 
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Certifitalion 10 District Court 

Actions initiated under the administrative paternity process are nOt subject to contested case 
proceedings or fumer review. An action may be certified to the district court if. pany 
challenges the administrator's finding of paternity, or the amount Of suPpOrt, or both. Review 
oy the district court must be an original hearing before the court. 

In any action under the administrative process. the action shall not be certified to the district 
court in a contested paternity action unless all of the following have accurted: 

• 	 Paternity testing has been completed; 

• 	 The results of the paternity test have been sent to the alleged 

father: 


• 	 A written objection to the entry of an order has been received 

from the alleged father; 


A matter shall be certified to the district court in the county in which the notice was filad. 
The court shall set the matter for hearing and notify the parties of the time of and place for 
hearing. 	 , 
II' the court determines that the alleged father is the biological father, the court sball establish 
the amount of the monthly support payment and the accrued and accruing child support 
pursuant to tbe guidelines and shall establisb medical support. If a party fails to appear at 
the bearing, upon a sbowing that proper notice has been provided to the pany, the court may 
lind the pany in default and enter an appropriate order. 

, 
Filing witb the District Court 	 t'~ 

,. ~ . 
Following issuance of an order by the administrator. the order must be presented to an il
appropriate district court judge for review and approval. Unless a defect appears on the f:ui 
of the order. the district court shall approve the order. Upon approval by the district court;' 
judge, the order shall be filed in the district court in the county in which the notice was filed. 
Upon Imng, the order has the same force and effect as a district court order. 

Report to Vilal Statistics 

Upon the filing of an order with the district court, the clerk of the district court shall report 
th" information from the order to the bureau of vital statistics. Upon receipt of a signed 
statement from the alleged father waiving the time limitations, the administratjk may enter an order 
establishing paternity and support and the coun may approve the order, notwiltistanding the 
expiration of the period of the time limitations. "... ." 
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An alleged father may waive the time limitations. If he does so and an order establishing paternity • 
and support is entered, the signed statement of the alleged father waiving the time limitations shall . 
be filed with the order for suppon, 

Balancing N""d for finality Against Accuracy in Determination 

The objective of the paternity establishment process is not to obtain 011)1 father, but to find 
the biological father. This quest has to be balanced against presumptions that exist under the 
law •• including the presumption of legitimacy and whether the best interests of a child are 
served by, or conversely, compromised by, rebuttal of that presumption. The wrong father 
may be more of a disservice to the child than no father at all. Should an acknowledged 
father be permitted to later challenge or renege on the admission and demand genetic testing? 
Within what timeframe and under what circumstances should reopening the paternity issue be 
allowed? Conditions and limitations for challenging a voluntary acknowledgment as well as 
notification to individuals who acknowledge regarding the consequences of their written 
admission would be a useful component of any paternity acknowledgment process. If an 
acknowledgment is allowed to be easily ovenumOO, its value and efficacy is diminished. 
The nced for finality and certainty is crucial in the lives of the parties, so to permit 
reopening except under a narrowly defined scope, couJd produce unnecessary tensions over 
the ultimate issue. .. 

As suggested by David T. Ellwood and Paul K. Legler, there are two possible ways to treat 
voluntary acknowledgments which would balance these competing interests of fioality and 
finding the right father." One sensible compromise is to allow challenges requesting a •
genetic test to be subject to a one or two~year statute of limitations after signing an 
acknowledgment (with the provision that a request does not stay payment and that no suppon 
is reimbursable if the father is then excluded), Another possibility is to allow challenges ::: 
only upon a coun showing that it is in the best interest of the child considering such things IS; 
the length and nature of the father/child relationship and impact on the child, S " .. 

~ 
~. 

Iowa Code §600B.4I(7) provides a useful example. It specifies that the establishment of !,,' 
paternity by coun order, including a coun .order based on an administrative establishment of 
paternity, or by affidavit may be overcome if all of the following conditions are mee 

• 	 Prior blood or genetic tests have not been performed to establish 

paternity of the child, 


• 	 The coun finds that it is in the best interest of the child to 

overcome the establishment of 

paternity. In determining the best interest of the child, the court 

shall consider the possibility of establishing actual paternity of t~:'
,
the child. 	 ,'. 

"':. ..' 
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• 	 The court tinds that the conclusion of the expert as disclosed by 
the evidence based upon the blood or genetic tests demonstrates 
that the established father is not the biological father of the 
child. 

• 	 The action to overcome paternity is filed no later than three 
yean after establishment of paternity. 

• 	 Notice of the action to overcome paternity is served on any 
parent of the child not initiating the action and any assignee of 
the support judgment. 

• 	 A guardian ad litem is appointed for the child. 

Anticipating Judicial Reaction 

Redesigning a system sO steeped in tradition can be a challenging, but not insurmountable, 
exereise. Legislative revision is certainly an intensive process and adapting to change is not 
instantaneous. However, engaging the players early--to explore and explain what is in it for 

• 

them-is an essential element,. 


One aspect that cannot be ignored is the sacrosanct separation of powers doctrine. The 
perception of intrusion on turf and trampling on discretion is • genuine, and highly sensitive, 
issue for the judiciary. Rather than allocating blame for "failure" of the traditional routes, 

, . deliberations should focus on determining ways to perform the requited functions more• 
efficiently. Prudent management suggests adopting a positive framework for mutual 

-"' .. decision-making: emphasizing the need for harmonious linkages, the sharing of duties, a 
;,.: . . -.- - division of labor. 
'--' ..~' 

~..<":0" ._ 
Even if a need to tread slowly emerges, development of a dual system that combines the besf--,.- . 
features of the "full administrative approach" and a "total judicial function" may be an ~.• 
improvement over the current system. For example. there is tremendous potential in the 
legislation currenOy before the Congress to improve paternity establishment to alleviate the 
burden created under existent procedures under which every single paternity case has to be 
med and processed through the court, regardless of more practical alternatives (e.g., 
recognition of an acknowledgment; use of stipulations and consent decrees). 

Obviously the fully contested cases. where a trial by jury is demanded, must be reserved for 
judidal resolution. While the right to trial by jury is available in many States,1\he frequency 
with which these are demanded is generally low, and the actual occurrence evdtl~lower. A 
primarily administrative system must avail the parties an open avenue for chal~hge in the 
courts. 	 '.:. ~ 
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A Reason to Reinvent the Paternity Establishment Environment • 
The proposition of going to coun where a robed figure on an elevated bench with a gavel 
makes rulings about matters emanating from private. personal relationships can be 
intimidating. Even the most seasoned veteran of court proceedings can be overwhelmed by 
the prospect of a judge--and possibly a jury--deliberating the consequences of an intimate 
relationship. There is something inherently contradictory about having a "winllose lt 

environment for deciding an issue for which the intended outcome is extensive cooperation. 
Such adversarial processes may also generate resistance and create misunderstanding and 
confusion among the parties involved. 

Why is an adversarial methed used when a primary objective is encouraging a degree of 
. 'participative parenting.' which. at a ntinimum. is an expectation of financial responsibility. 

There is an urgent need to formulate and test new approaches, to examine ways to remove 
the impediments that prevent or forestall achieving the uitimate result. 

Is the current process so disconcerting that people avoid it? Alleged fathers dodging service 
of process or failing to appear for a blood draw as directed by the court are not uncommon 
problems with which child support practitioners contend. To what extent is nonparticipation 
driven by fear of the process itself! 

It may be valuable to posit ways to engage the parties in case resolution without the necessity 
of a commencing a legal action. This. without question. creates an unproductive adversarial • 

, . 	 rel.tionship. It positions the parties--many of whom may have had no previous contact with 

the judicial system--against each other on opposite sides of a contest. ,... 


... _'-	 Considerations in Taking Another Look .. .
"......:-'. .~-- .~
-.' . 	 Efforts to make the opportunity to acknowledge paternity more readily available. as well as f> 


access to objective, persuasive. genetic information demands a differen[ perspective on how _ 

paternity is legally determined. It may call for a break from routine practices. Like 

enforcement cases. paternity cases vary in complexity across a continuum. Often. the 

posture of a case shifts from contested to uncontested based upon receipt of highly 

indusionary results of genetic testing. Within the context of delivering services. it is 

important to evaluate alternative ways of responding to divergent case characteristics and to 

the fae! that resolution of a "contested case" can occur at points other than a full-blown trial. 


For instance. in a paternity intake interview or questionnaire. the foremost ·n~l question" 
after asking a mother who is the father of her child is whether the man named,i,itill 
voluntarily admit patentage. If her response is affirmative. methods for obtainbig tile 
acknowledgment should be utilized rather than launching a lawsuit. Similarly.:if an alleged 
father expresses uncertainty and desires genetic testing for purposes of an independent 
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• validation of the mother's claim, it should not necessitate tiling a court case to arrange the 
testing. Because in many respects an administrative approach is better equipped to handle 
these aspects does not denigrate the coun's importance. 

PI~rmitting the judicial system to devote ever·limited resources to just complex paternity 
cases, such as those involving multiple possible fathers, inconclusive genetic results, and jury 
trial demands, is deserving of study. 

nle organizational approach taken in recognition of the wide-ranging possible reactions that 
alleged fathers may have to a claim of paternity is an important element. The Urban 
Institute used information from a national survey of county child support agencies conducted 
in 1990 to describe how paternity establishment is organized and eXpedited. 2J The 
summary of their research also explores whether particular organizational approaches and 
practices are associated with higher rates of paternity establishment. The Urban Institute 
analysis suggests that counties with a "transfer approach" (cases with cooperative fathers 
handled by the human services agency and contested cases referred to the legal agency) and 
which permit multiple opportunities for the father to consent had the highest rate of program 
performance. The Urban Institute research hypothesized that these higher rates may be due 
to the ability to tailor the system response to the father's level of cooperation to take full 
advantage of the fact that there is a spectrum of possible response to the allegation. The 

• 
researchers also posit their suspicion that systems with a transfer option may be more ; 
efficient in screening cases to identify the probable response of the alleged father. They 
suggest the need for further research to understand why this approach appears particularly 
effective. 

, . As States contemplate changes to keep pace with program demands and expectations, they ..
will either need to redefine how cases are handled in a dual agency/court effort or establish _~ 
alternative administrative approaches to paternity establishment. In so doing, consideration ii~_-

•.... ; . worth giving to the need to incorporate the following suggested refinements, wherever ;:.; .. · ,
.:.~-' appropnate: of

}.':-. 
~ 

..- Less offensive captioning ("'n the Matter of the Paternity of ::;z • 
Baby Doe" is more palatable than "Jane Doe ·vs· Joe Doak"). 

• Methods of notifying the alleged father··regular mail rather than 
use of law enforcement process server.24 

Use of voluntary appearances in lieu of summons.• 
• Administrative subpoena power. -f; 

-fr";
Authority for administrative agency to compel genetic testing t:-~• 

• 

prior to filing any type of lawsuit or without need for a court to _".~ -_ 

order such tests as a condition of their acceptability/admissibility:"' 
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in later proceedings, formal or informal. 2l 

• 	 More extensive routine use of stipulations and consent •
agreements--at any juncture in the process--which can be 
approved by the court, if necessary, without formal hearing. 

• 	 Use of voluntary waivers of rights after full disclosure of 
consequences. 

• 	 Use of summary judgments based on !t no genuine issue of law 
and fact" when presumptive inclusionary results are achieved. 

• 	 Immediate establishment of temporary support orders following 
receipt of inclusionary testing results and prior to final 
determination. 26 

• 	 Use of retroactive support demands to counter dilatory tactics by 
alleged fathers/defense counsel which prolong resolution.11 

Conclusion 

A movement toward more extensive use of administrative processes for paternity 
establishment would be a change for most States accustomed to litigating paternity cases in 
court. 	 Fervent advocates' of traditional mechanisms will have to be convinced that a different 
strategy is better. The challenge will be to take an objective look at whether, and how, the • 
desired outcome--maximizing the number of children for whom paternity is established-can . 
be reached easier and faster, without sacrificing accuracy and due process rights. Further «; 
inquiry into the experiences--and benefits derived--in those States which have adopted i','.r?-' 

". innovative approaches to streamlining the paternity establishment process, such as those ~ 
-'. illustrated in this paper. would be a wonhwhile undenaking. 	 .; .

;,'
::.' 

", 
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APPENDIX A 


• 	 OREGON 

416._ Establishing pateruity of ehil~ 
certiflcation of paternity issue to e~t 
court. (1) The admjnistrator may establish 
paternity of a child in the COl.U'Se of a SUP"' 
port proc:eeding under OM 416.400 to 416.470 
when both parents sign sworn statements 
th.atpatemity has not been legally estah
lished ana that the male parent is the father 
of the child. The admipistrator may enter an 
order' whi¢h establishes paternity. 

(2) If the parent fails to file a respoDP 
denying pa~n:Uty and requesting a. hearing 
within the time period allowed lD. DRS 
416.415 (2), then the administrator, without 
further notice to the parent. may enter an 
order. in accordance with ORS 416,415 (8), 
which declares and establishes the parent as 
the legal father of the child. 

(3) Any order entered pursuant to sub
section (1) or (2) of this· section establishes 
legal potcmity for all purposes. The Vita! 
Statistics Unit of the Health Division of the 
Department of Human Resources shall pre
nam a new birth eertificate in the new nam.e. 
If-';'y, of the ebild. The oriRinal birth <ertif. 

• 	 icate shall be sealed and filed and may be 
opened ••Iv upon order of a court of compe
tent jurisdlction. 

(4) If patcmity is alleged under ORS 
" '416.415 (3) and a written ~denying
~-':patcmity and requesting a . is re

.,' ceived witllin the tim. period aile in ORS 
;:, UM15 (2). or if the administrator determin.. 
:':. that theft: is a valid issue with respect to 
"~1?atemity of the child. the arim j:nj:8tl"8.tor,
. Subject to the provisions of subsections {S) 

" . .ai!d (6) of this ..ction. shaJI cenify the ma.. 
~ ter to the circuit C<lnrt for a determination 
., based upon the OOllten~ of the file and any 

evidence which DUlY be produced: at trial. The 
p~ in ..un shall for all pu:poses be 
deemed suits in equity. but either party iIhall 
have the right to triaJ by jury on the issue 
of paternity. The provisions of OIlS 109.145 
to 109.230 apPX to proceedingli certified to 
court by the s ministrator pu.rsuant to this 
section. 

(5) An .action to establish paternity initi 
ated uuder OM 416.400 to 416.470 ehaII not 
be certified to court for trial unless all of the 
following have occurred: 

(8) Blood tests have been conducted; 
(b) 	The results of the blood tests have 

heen served upon the partiea and notice has
Moen given that an order establishing 
wpaternity will be entered WJ..Iess a written 

objet:tion is'received within 30 days; and 
(e) A' written objection to the ent:ry of an 

order has been timeiy received from a party. 

(6) Notwithstanding the provisions of 
subsection (5) of this section. the matter 
shall be certified to CQurt by the administra
tor: 

(a) Within 30 days of receipt by the ad· 
miuistrator of a timely written objection to 
the entry of an order by a P:8I:tV under para.
graph (e} of subsection (5) of this section; 

(b) At any time • party requests certif
ication in writing provided. however. that 
l20 days. have elaDKd from receipt of a par
ty'8 written denial of paternity; or 

(c) Upon receipt or hlood test results 
With a cumulative paternity index of leu 
than 99. 

(7) Notwithstanding DRS 109.258. if the 
blood te_ conducted under ORS 109.250 to 
109.262 result in a cumulative paternity in· 
de:x of 99 or greater. evidence of the tests. 
together with the testimony of the parent. 
shB.ll be a sufficient basis uJ:0 whieb to eB· 
ta.blish paternity' and the a inistrn.tor may 
enter an order decla.ring the alleged father 
as the legn.l fll.thor of the ebild unless • partY
objeeu; in writing to the entry of til, order. 
The testimony of the parent may be pr1r 
_ted by otlidavil. 

(8) Prior to certification to court. the ad· 
m.ini.strator may attempt to resolve the issu'~ 
of paternity by discovery conducted unde_r' 
the Oregon Rules of Civil Procedure. UnlelWL' 
otherwise specifically provided by statuti-: 
the proceedings shall be conducted under till· 
Oregon Rules of Civil Procedure: (t919 c.4.n ~;; 
1983 e,109 t+t l1i85 c.671 ta8; J.ge9 .~ 46; 1991 c.484- ,~. .. 

~
.' 



WASHINGTON 

APPENDIX A 

1.t.20A.056. ~otice and Cmding of financial te;:porudbility ptmJll" 
ant to an affldaTlc of pate:mity-Pnu::edure for 
contesting 

(1) If an a.lIeged father ha.a aigned an affidavit aclmowledging patemi~ 

which hu been filed with the State offiee of vital statistica. the office of 

sUPP9rt enforoemtnt may serve a notice and fmdinr of pa.rernal responaibfi.. 
 •
ity on hi.m. Semce of ~e nooce .,halI be in the !lame m~er as a 
,e,ammon! in a civil a.c:tioll or by OI!rtified mail. return receipt requested. 
The notice shall have attached to it a copy ot the affidavit and shall state 
tho<: 

(a) 'l'Iw alu,ged father may file "" "!'Plication lor .. adjudicative pro<eed

inl at whteh he will be ~Qnd to appear and &how c.aun why the amount 

stated in the finding of financial rapot'lIlbility as to aupport is incmrect 

and ,hould not be ordered; 


(b) An alleged father may requeat that .. blood tat be administered to 
determine whether such tea; wouid exdude him from being " natural 
parent and. if not excluded. may aubnquutJy request that the offlce o! 
support enf~meDt initiate an acticm mtuperlo:r eourt to determine Ute 
_tence of the pareDt-clUJd reiatiouabip; ami 

(c:) If the alleged father d<* not request that a blood test be admjnj,.. 
t.ered or file an application for an adjudicative prooeedi1lr. the amount of 
aupport stated in the notice and finding of parental responsibility shall 
becotne final subject oN! to a aubaequent detenninatioD Wlde RCW 
26..26.060 that tbe pare.nt-child relatiollllUp does not exist. 

(2) An alleged. father who objecta 'CO the UlOUtit of aupport requested. in 
the oocice may file an applir::ation tor' u adjudicative proc:eecl.intr up to 
twenty days afler the data the not:iee wu terved. AD appHc&tion for IUl 
adjudicative ~ may be filed _ .... yeu of .-.. of the 
not:iee and finding of parental ~ without the ~!ty for aj.bowm, of good =- or upon A lIllowiI!& ot good "".... _. All 
adjudiea';"e ~ under !Ilia _ shall be plUSUlIIl' to RCW 
7 • .2OA.OM. 'l'Iw only ...... shall be the _t ot the _ debt, the 
amoUllt of the CWTeJl.t and future .upport obligatlon. and the reimburse
met of the coats of blood telt.I if J.dvueed by the departme:JR. •

(8) If the Application for .. adjudicalive ~ is filed _ -'Y 
daTI of aemce of the noUe». eoUectiw action ahaU be .tared pending a 
IIrW _ion by the departm..... II DO Application ia filed __ ,." dap: 

(al The amounta iD the notice aball become final 8.11.d the debt Cl"eMed f>~ 

tb.ete.iD. ahall be aubjeet to eolleet:ion action; and ~, 

(b) Any &mOUDtI to coiled;ed .un neither be: refw1ded. Dor retumed If i~ 
the _ ia later fouul .... to be the lather, :. -_. .. .. 

I.) All all>ged father __ bolag A _Daible pareII' may_' 
that a blood test be adminiateNd at any time. The request fO%' teat:i:Dg ,ball 
be in 1n'itiGr ad IefftCi on the office of aupport emorcement penonaJly or 
by "'11;'_ or certified nWI. II. _ lor testmg is made. the 
d""""",",,, shall """"'" !or the "",ud. _tto rules adopted by the 
departm..~ may _ the .... of _ "'dog. 'l'Iw department shall 
aWl. "'F1 01 the .... ....ul.. by certified nWI. ......... r«elpt _tod. to 
tile allegod lath..... Iaa. tn..... __ 

(S) II the .... excluolea the allegod father !rom being A ..tilnl pan_.
tbt office of .U~ enforcement .hall file a eopy of the re:auitJ: with tht 
state off'iee of vital atatiaticl and lhall diamin &ay pendiag adminiatrative ' 
collect:iOIi proeeedio.p baaed upon the affidavit in ieaue. The .tate office of 'i; 
vital ltatlstiea _hall ~ the alleged father. name from the birth ~i..' 
emlfieate. ;"-~.' 

(6) The all>ged father may. _ """'Y days after the data 01 _ip' "'~' '" 
of the telt resulta. TeqUelt the office of allpport enforeemat to initiate an .,> 
.-. under RCW 26.26.060 to de_ the _ .. of the .......t-<hild . 
relatiouship. II the office of aupport enloreemellt initiatea a auperior court 
.-. at the _ of the allegod father and the _ 01 the eo"" is 
that the all>ged lather is • IIAtIIlal ......... the all>ged father shall be liable 
for court eoata inca:red. •mIf the all>ged father ..... oot request the _ of support __ 
ment to initiate a aupcrior court aetion. or if th& alleged father taila to 
appear and ~ wi<h blood .....u.r. the notice of parelltIIlrnpotllibiJI. 
ty .ball become IIrW for allintma andpurpooa and may be .~ 
rmlv bv a subs~u~nt !uomor C'OttI"'t order entered under HCW 26.26.060. 
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ARTICLE 13.5 

Adminislralive Procedure 

lor Child Suppn" Establisbment and Enforcement 


• '.A" >••"', '~.'i ~;. ,~.,
.,. " ..- ~.' '.';f ' ...• _ 

,~ . , 

COLORADO 


26-U.l·I02. Definilions 26·1),5·106. .Default" iuuance of onkr of 
26-11Ji·IOl. Nmicc of financial mpoosi. defA,,11 " min&: ofm:w with 

bdit)' I$$utd • contcni.l.. dislriC1 cutln. 
26-IUwI01. O~1l • dUralKH\ • effect of26-nl·I04. Service 0( l!OtiC\': or fin'H'Im,f 

coun dmmunatwM.tr:lpgn:r.ibility. 
26·11S·IOS. RCQnt1iJ for court hurin,.26-11S-105. Nqoliatian ronfttt.'ru:~ • inu· litcpnkd)ance ot urdu of fmanci., 26·1:15·110'. P;tH'rnity - cst.ablhhment 

~ponslbilil)' • lIIin& of Iiling uforder witt; COUrt. 
Mdtr wilh diwk, «llirt 26--1.15·112. Mooifln:l«.mo!an onkr. 

26-13.s-101. Definitions. (4) "COSl~ of collection" means anorney fees. 
costs for administrative Slaff ltme. service of process fees. roun costs. costs 
ofbJood tests. and costs (or unified mail, Attorney fees and costs for admin
istrative time sbalJ only be collected in accordance with fedecaJ law and rules 
and regulations. 

(5) "Court" or "judge" means any cour:t Of judge in this state having 
jurisdiction to dctennine the liability of persons for the suppon of another 
person. "Court" or.:·judao·!:tw.:;ludes a juvenile magistrate and a dislriet court 
magistrale, ">.> .' 'I q':" 

(1) "Delegate child support enforrement unil" means the unit ofa coun(y 
department of $O(jaJ services or its contractual agent wbich is responsible 
fot C3lTying out the provisjons o(art,cle 13 of this title. 

{8.S) "Dimict oourt" means any district court in Ihis stale and includes 
the juvenile ooul1 o( the city and counly of Denver and the juvenile division 
onlle district court outside of the city and county ofDtn~e~~,r~"\I)""";' ~"" 

(9) ·'Outy ofsupport" means a dUlY of support imposed by Jaw. 'by order, 
dect-re. or jud&ment of any coun, or by administralive order, wbelber inter
locutory or final Of whether incidental to an action for divorce. separation, 
stparale maintenance. or olherwise. "OUIY of suppon" includes Ihe duty 

.. 
to pay a monthly support obligation, a chiJd support debt, support of cbildren 

in (oster care, and, any arrearages. . 


SOUfte: (4) and (1) amended and (8,5) add~d, L. 90. p. 896. § 19. dTCl·ltn! 

July I; (5) amended. L. 9J, p, 365, § 39, effective April 9; (9) amended. 

L. 91, p, 216, § 5, effective July I. 

26-13.S-103. Nolite of financial rupon$ibiliry issued ~ ronlen'!Ii. (n The 

delegate ehild support enforcement unit sbaJl Issue a notice of financial 

responsibility to an obligor who owes'a chUd support debt or wbo;s respoflsi· 

ble for the S\Jppon of a child on whose behalr the custodian of that chilli 

is receiving support enforcement serVices from the delegate child support 

tnforccment unit pursuant to anicle 13 of this tide. The notice shall advise 

the ob!igor: 


(b) Thai 1he delegate child suppon enforcement unit sh;,'lU issuc an nrdl"£ 

of defaull sening fOrlh tbe amount of lite obJigor's duty of !iUpport. if the 

obligor: 

(1) Fails .(0 appear fOf ahe negoliafion conference as scheduled in the 

notice; and 


(ll) Fails to reschedule a negotiation conferenee prior to the dale and 

time slated in the notice; and 


(b,S) That. i(the noUce is issued for the purpose ofestablishing the p.ncr· 

oity of and financial responsibtlity for a mild. tbe delepte child support 

enfotctment unit shall issue aft order of default establishing paternity and 

setting forth the amnunt oftbe obligor·s duty ofsuPpor1. if: 


(1) The obligOT fails to take a blood test or fails to appear for an appoint· 

ment to take a blood t~t withotJt good cause; or 


(II) The results of the blood lest indicate a ninety·scvcn percent or gre~lcJ 

probability tbal Jht alltged father is the father of the child, and the obligor 

faiJs to appear for tbe neeodation conference as scheduled in the nOllce and 

fails to reschwule a negociadon conference prior to the date and lime Slated 

in the notice; 


(c) (Delttedbyamcndment.l-92.p.213,§ '7,drcc~iveAugusll.1992.l 
(e) "that. a judgment may be entered on. the order of financial responsibil


ity issued pursuant (0 this article. and that if a judgment is not entered on 

the order of financial responsibility and needs to be enforced. the judgment 

creditor shall file with tbe court a verified entry of judgmenl specifying Ih~ 

period of time tbat the judgment rovers and the total amount of the judgment 

for that period and that, notwithstanding tbe provisions of this parugraph 

(e), DO court ord9 fol' judgment nor verified entry of judgment shall bc 

required in ordel"':'for the county and state chiJd suppon enforcement·units 

to ccnify past-due amounts of child $uppon to the internal revenue service 


.or Slate depanment of rtvenue for purposes of intercept ins a federal or slate 
tax refund; 

(m) Ir applicable, that fosler care maintenance may be collected against 

the obligor; 


Sou..., IP(I). IP(I~b). (IXbKI). (lXbKII). and (lXm) amended. L. 90. p. 

896, § 20, effective July I; (tXc) amended. l- 91. p. 2S1, § 22, effective Jnly 

I; (1)Ib.5) added and (lXc) and (1)(.) amended. L. 92. pp. 184. !IJ. § 1 S. 

17. effective August l, 
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EdItor'. OOI~: Section 10 of rh.aplU )8. senion UW1 af Colonldu i99("pro0dr'.l 'I'hat, thl! 

act eaattin. $u\lse(:liOll lI)(b..i) i, dTrrtive AuStill I. 1992, ;1nd lPpliif, 'to- 'OIdt'f1 tnten:d on. 
Of Ilflersaid dale. 

26-13.5-104. Serrice of notice of financial responsibility. (l) The deleeate 
child support enforcement unit shan serve a notice of financial responsibility 
on the obligor 001 less than ten days prior to the date stated in Ihe notice 
fot the negotiation conference: 

(n) In tbe manner prescribed for service of process in a civil action; or 
(b) By an employee appointed by the delegate child suppOrt enforcement 

unillo serve such process; or 
(c) By certified mail, reLurn receipt requested. signed by the obligor only, 

The receipt shan be prima facie evidence of service. 
tI) Service of process 10 establi!.h paternity and financial responsibility 

may be made under this article by certified mail as specified in subsection 
(I) of Ihi!! section or by any of the otber methods of service specified in 
said subsection (J). 

(3) If process has been served pursuant to this section, no additional ser~ 
vice of process shall be necessary if the 1.:ase is referred 10 conn for further 
review. 

Source: fP(I) amended, L. 90. p. 896, § 21. effective July I; entire section 
amended, L. 92,'". (84. § 6. effective August J. 

Edit..-', DOft: Section 10 or ("'-Pier l&, Ses~ion (.aWl of Colonlldo 1991. provldn lta* lite 
act amendilll th.is $C(:tion is dTetlive IUq:USl I, 1991. and applio to Qfden enleffi:f 011 or all« 
uiddale. 

26-U5-105. Negotiation conference - issuance oforder of rinanchd respon
sibility - flUng of Drder ",lib dlstrkt routt. (0 Every obligor who has been 
served with a notice of financial responsibility pursuant to section 
26-13:5-104 shall appear at the time and location stated in the notice for 
a negotiation conference or shall resch~ule a negotiation conference prior 
to the date and time slated in the Ilotice. The negotiation conference shall 
be scheduled. not more tbao thirty days after the dale of the Issuance of 
the notice ot financial responsibility. A negotiation conference shall not be 
rescheduled more than once and shall not be rescbeduled for a date more 
tbao ten days after the date aod time Slated in 1he notice without gnod cause 
as defined in rules and rCJulations promulgated pursua"nt to section 
26--13.:S-1 I), If a De&f)tiatjon conference is continued. the obligor shan be 
notified or such 'COAti~ct' 'by first class maR If a stipulation is agreed 
upon at the negotlalibn 'conference as to the obligor', duty of support, the 
delegate child support enforcement unit shall issue an administrative order 
of financial responsibility selting fonh the following: 

(a) The amount of the monthly support obligali.nn and instructions on 
the manner in which it shan be paid; 

(b) Th~ amOU~t or child support ~ebt ~ue ~nd owiA¥:JP..l~S&~~, ~~part~ 
me-nt and In!tructlons on tbe manner tn which It shan be p3IU;. .:' ~ ~ 

«:) The amount ofaJTearages due and Qwing and instructions'on' the man~ 
ncr in which it ..hall be paid:

• 

(d) The name of the custodian of the child and the name, birth dale. 
and SOt:ial security' number of the ehild for wbom support is being ;;,oughl; 

(e) The infonnalion required by section 14-14·107 (I) (b), C.R-S.; 
(1) Such other infonnation set forth in rules and regulations promulgated 

pursuant to section 26~13"5-J 13. 
(2) A copy of the administrative order of financial responsibililY issued 

pursuant to subsection (1) of this section. along with proof or service. shall 
be filed with the clerk. of the district court in the county in which the notice 
of finan<:ial responsibility was issued or in the dhtriCl court where an aClion 
rdating to support is pending or an order exists but i~ silent on the issue 
of child suppon, The cleric: shall stamp the dalt~ of receipt of the copy or 
the order and sbaU assign the order a case number. The order of financial 
responsibility shan have aU the force. effect. and remedies of an order of 
the COUrt, including. but not limited to, wage assignment or contempt of 
court. ExecutIon may be issued on the order in the same manner and with 
the same effect as jf it were an order of the coun. In order to enforce .a 
judgment based on an order issued pursuant to this artide.l.the judgment 
creditor shOll! rile With the court a verified entry of judgment specifying the 
period of time that the judgment tovers and the total amount of the judgment 
for that period. Notwithstanding the provisions of this subsection (2), no 
court order for judgment nor verified enuy of judgment shall be required
in order for the c;ounty and state child support enforcement units ;0 certify 
past-due amounts of cbild support to Ihe internal revenue service or stale 
department of rt:venue for purposes: of interceptinl a federal or stale tax. 
refund. . 

(3) If no stipulation is agr«<l upon at the negotiation tonference bc<:nuse 
the obligor contests the issue of paternity. the delegate child suppan enforce
ment unit shall file the notice of linancial responsibililY .and proof ofservice 
with the -clerk orthe district court in the county in .....hich the notice of finan· 
cial responsibility was issued or in the district court where an action relating 
10 child support is pending or an order exists but is sHent on the issue of 
child support, and shall request the coun to set a hearing for the mauer. 
If no stipulation is agreed upon at the nqoliation conference and p;ltcmity 
is not an issue. tile delegatt: child support enforcement unit shan issue tempo
rary orders establishing child support iltld shalt file the notice of fin~ncial 
responsibility and proof of service with 1m clerk of the district ~urt in Ihc 
county in which the ootice of financial responsibility was issued and shall 
request the court to set a hcarin, for the matter. Notwithstanding any rules 
of the Colorado ruJet, of dv11 procedun::, a complaint is not required in order 
to initiate a coul\"'action pursuant to Ihis subsection (3). The I;ourt shall 
inform the delegate child support enforcement unit of the date and location 
of tbe bearing and Ihe court or tbe delegale child suppat1 enforcemenl unit 
shan send a noctce 10 tbe obligor inf"onning !he obligor of the date and loca~ 
lion of" the hearina:, In order to meet federaJ requiremenls of expedilcd pro
cess for child support enforcement. the court shall hold a hearing and dccide 
on))' the issue ,of child snpport within nint:ty days after receipt of nOlice, 
as defined in section 26--13.5~W2 (13), or within one year afler receipt of 
nOlice, as defined in section 26--13.,),,102 (13), if the obligor is contesting 
the issue of paternity. trtbe OOligor r3i.ses issues relating to custody or visila
lion and the court has jurisdiction to hear such mailers. Iht' coun ..hall ..el 

http:obligali.nn


a s~u~ hearing for those issues after entryfbl'lth,t·.h~.tdf·suwort, fa 
any action, induding an atlion for paternity. no adlJit.mnaJ ~ervice'beyona-' 
.hal orieinally required pursuant 10 section 26·13.5t104·shal1 be· required 
if no stipulation is (eached at the negotiation conference and the court is 
requested to set ~ hearing in the maUer. 

(4) The delermin~tiHn nf thr.- ftlonthly support obligation shaH be based 
on the child support guidelines set (onh in section 14-10-115. CR.S. The 
delepte child support enforcemtnl unit may issue an administrative sub~ 
poena n:quesling income information. including but nol limited to wage 
statements, pay slubs, and In records. tn Ihe absence of reliable information. 
which may include such infonnatio'l' as wage statements or other wage infot
mation obtained from the department of Ia.bor and employment, tax retords. 
and verified statements made by the obligee, the delegate child suppa" 
enforcement unit shaH set the amount included in the order of financial 
responsibility pUfs-uant to 5e<:lion J4~lO-I15, CR.S., based on the currenl 
minimum wage for a forlY·hour workweek. 

So.,,,,, IPO), (2), and (l) 'mended, l. 90, p. 691, ~ 22. dfeclive July I; 
entire seclion amended, L 92. p. 2'), § 18. effective AU8U51 I. 

u;..JJ.s..I06. Derault ~ issuance: of order of de[lluU ~ filing of order with 
district court. (I) (a} Ef an obligor fails to appear for a negotialion confer~ 
enee as scheduled in the notice of financial responsibility, and fails to 
reschedule a negotialton conference prior 10 the da.te and time staled in the 
DOlice offinanoa. responsibility. the deleaate child support enforcement unit 
shall issue an order or defaul1 in accordance with the notice of financial 
responsibility. If an obligor fails to appear for a rescheduled negotiation conw 
fercn~. the defepte ehild support enforcement unit shalJ iWle an order of 
default in accordance with the notice of financial responsibility. . 

(b) In an aCllon to establish palemity and finandall'e$ponsibiJity. if an 
obligor fails to lake a blood lest or fails to appear for an appointment to 
take a blood test without good cause or if the rC:$uUs of the blood test indicate 
a ninety..scven pertent or greater probability that the alleged father is the 
father of the child. and the obligor fails to appear for the negotiation ronfer
enee as scheduled 1ft the notice of financial ft':Sl'JOJ'.\sibiltty and fails 10 resc:hed~ 
urc a negotiation conferent:e prior to the date and time stated in Ute noti~ 
of fInancial respOnsibility. ,the delegate child support enfon::ement unit sha~1 
issue an order of default establishing paternity and finandal responsibility 
In aroordance with tbe nOlice of financial responsibl1ity. The stale board 
sbaH promulgate rules defining what consthutes good emse for failure to 
appear at a ""bd:h\lt.t1!t:onference. 

(c) Such order of d!!fau1t shall be appro\'ed by the «Jurt and shall include 
the following: 

(1) The amount of lhe monthly support obligation and instructions on 
(he manner in which it shall be paid; 

{U) The amount of child support debt due and Qwing to the state depart~ 
ment and instructions on the manner in which il;fJ\~J~% 9.a\Q.~" ' N' 

(1m The amount of arrearages due and OWlhg jii(f 1~~7tuit1Qns on the 
manner in which il shall he p3id: 

(IV) The name of the custodian Qr the child and the name. birth date. "•'and social security number oftbe child for whom support is being sought: 
(V) The infonnation required by $Cction 14" 14~I07 (1) (b). CR.S.; 
(VI) In a default order establishing paternity, a statement that 1he obligor 

has been determined to be the Illlturol p:r:nt of the child; 
(VII) Such other infonnation set fonh in roles and regulations promul

gated pursuant toseclion 26~l3.5~113. 
(2) A copy of any order of default issued pursuant to subsectiort II) of 

this section. along with proof of service, and in Ihe case of a defauh onJer 
C:$1ablisbing palemity and financial responsibility under parag.rnph (b) of sub
section (l) or this section. (he ob)igee's verified affidavil regarding p.1h:mily 
and the blood test results, if any, shan be filed with 'he clerk of the district 
court in the county in which the notice of financial responsibility was issued 
or in the district coun where an Bc1ion utatiog to child support is pending 
or an order exists but is silent on the issue of child support. The derk shaU 
$lamp the date of receipt of the copy of the order of default and shall assign 
the order a case number. The order of default shan have: an the fOKe. etT«t. 
and remedies" of an order of the wurt. including. but nOl limited to, wage 
assignmertl or contempt of court, Execution may be issued on the order in 
the same manner and with the same effect as if it were an order of the court. 
In order to enforce a judgment based on an order issued pursuant to this 
artiCle. the judgment creditor shall file witb the court a verified entry of 
judgment specifying the period nf time that the judgment coven and the 
total amount of the judgment for that period. Notwithstanding the provisions 
of this substction (1}. no court order for judgmenl nor verified entry ofjudg~ 
ment shaJI be requim;1 in order for the county and state child $Upport 
enforcement units to cenify past-due amounts: ofchild suppon to the internal 
revenue service or state department of revenue for purposes of inttrcepting 
a federal or state tax refund. 

Soun:.: 11'(1) and (2) amended, L. 90, p. 898: 12l, effective July I; (Ii 
and (2) amended. L 92. p. ISS, § 7, effective AuguSl 1; entire section 
amended. L· 92. p. 21 S. § 19, effective August I. , 

Editor's CMIlr.lhis scctior:t. is amtnded by <:baptcn 38 and 40, Stuioft laM of CoI.Gado 1992. 
and sctUcB 10 0(~ 35 PJVTidtt that the lelsel 001 in dwP.p1ff lJ'Mndina: SUMeclfooS 
( I)and (2) it rffK"li~Aq;usl 1. 19'Z,llI:Id applitt ro ordm entered on or afttf said date. 

16~ 1).5-1'07. 9rders - duration ~ effect of court determinati(Jns:. (t) A copy 
of any order of fin-aiicial responsibility or of any order of default or of any 
temporary order o(financial responsibility issuc:d by the delegate ehild sup
pon enforcement unit shall be sent by such unit by first-class mail 10 Ihe 
obligor or his attorney of record and to the custodian of the child. 

(2) Any order of financial tesponsibility, any order nf default ...nd any 
temporary order of financial responsibility shall continue notwilhstanding 
the fact that the child is no longer receiving benefits for aid to families with 
dependent children, unless the child is emancipated or is otherwise no longer 
entitled to support. Any order of financial tespunsibilily, any ordc:-r or default. 
and any temporary order of financial responsibility shan continue until modi
fied by administrative order or court order or by emancipation Ilf the child. 



• • 

In Ihe event that rhe order of financial responsi6al;Y;:Jr/.~r:¥default. or 
temporary order of financial responsibility is tntered jin a case at· a time 
when tbere is a coun action on fhe same case, the coufunay {'redil a portion 
of a monthly atm)unt paid un.der lhe administrative process order towards 
future payments due in the court case only if the order in the court <;ast 
is established at a lower amount than the administrative process order and 
only to tbe ext'Cnt Of the difference belween the amount of the court order 
and th-e amount of the admjnistf;ltive process order. 

SOUITt': {Il and (2) amended. L, 92. p. 217, § 20. effective August I. 

26-13.5-108. Request (or court bearing. (Repealed) 

Repealed, effective Augusl l. 1992. 

Source: (I) and "(2) amended, L, 90, p. 898. § 24, effcctrve July l; (2) 
amended. L 91, p. 258-. § 23. effective July J; entire section repealed. L. 
92.1'. 2J1>§21,effecliveAuiuslI. 

16-13,5-UO. Paternity - e.stablisltnR:nt ~ filing oforder ,,·ith coun. (I) The 
deJegate child support enfof{'ement unit may issue an order establishing 
paternity ofaJld financial responsibility for a cbild in the course of a suppon 
proceeding under this article when both parcnts tign sworn statements that 
tbe paternity of the child ror whom support is sought has not been legally 
established and that the parents are the natural parents of the ,child and 
if neither paren~ is contesting the issue of paternity or may issue an order 
of derault establishing palernity and financial responsibility in accordance 
with set;lion 26·13.5·106. Frior to issuing an order under this SlCtton. tbe 
delegate <::hiJd support enForcernent unit shaU advise both patents in writing 
as prescribed by rule and regulation promuJgated pursuant to section 
26·13.5·113 oftheir legal rights concerning tlte detennina1ion ofpalernity. 

(2) A copy of Ihe order establishing paternity and financial responsibdity 
and the sworn stalements of the paren1s and, in the case of a default order 
enablishing paterniw and financial retponsibdity. the obligee's verified am.. 
davit regarding paternity and the blood test results. if any. shaJJ be filed 
with tbe ~rk of tbe district court in the county in which the notice of finanw 
ciaJ fe$ponsibility was issued or as otherwise provided in accordance with 
the provisions of settion 26-13.5~1OS {2). The order establishing paternity 
and financial responsibility shaU have all Ihe force. effect. and remedies of 
an order of the district court, and the order may be executed upon and 
enforced in the same manner as set forth in section 26-13.5-IOS (2). 

(3) tr the orlfe"~s'i3li~'sl\jng paternity is al variance with the child's birth 
certificale, the delegate" child support enforcement unit shan order tbat a 
new birth certificale be issued under section 19-4-124. C.R.S. 

(4) Service of process to es1ablish pa1emity and financial teSponsibiltly 
may be made under litis arti~le by certified mail as spe<;ified in section 
26-11.S-W4 or by any or the other methods of service: specified in said 
section. 	 hi":. ~:' !J~'''')!I.''.'- ."\ .' 

Soutre: (2) amended. L 90. p. 899. § 25. effC('Hve iuty I: 'e"tir~' section 
amended. L. 92. p. 186. ~ 8. etTcrtiv(" .\ugust I, 

EdIlM" IWI:l Set1i1,m ,10 of daptff lI. Semon uws of CcltuM 1992. provide!. tb;ll I~ 

act tmeOdinc tbi. sertion is rlfrdin Aupstl, 1992. ,tid appfin 10 Oftkn c-nteKd M or ;lOU 

Wddau:. • 


26--tJ.Sw1l2. Modlficalion .of an order. (I) At any time nfler the entT), 
of an order of financial responsibility or an order ofderault under this article. 
in order to add • .aller, or delete any provisions to such an order. the delegate 

.child support enforcement unit may issue a nOlice of financial responsibility 
to an obligor requesting the modiftcation of an existing administralive order 
issued pursuant (.0. 1his attide. The delegate child support enforcement unil 
shan serve the obligor with a no1ice of financial responsibility by first class 
mail and shaU proceed as set forth in tbis artlde, The obligor or the obligee 
may filt: a wrinen request for modification of an adminislrative order issued 
under this artide wilh the delesate child support enforcemcnt unit by 1frving 
the delegate child support enforcement unit by certified malt If such unit 
objects to the rtquest for modification based upon tbe failure 10 demonstrate 
a showing of;.changed circu:mstancn required pu:rsuanl to s«tion-14-10-122. 
eRoS., the delegate child support enforcement unit shan advise lhe request· 
jng party of the party's right 10 request the court to scI the maHtr for a 
court hearing. The court shan bold a hearing and decide only the issue of 
modification within ninety days of such requesL lfthe delegate child support 
enforcement unit does not obje!:c to the obligor's or obligee's request ror 
modification. the unit shalt serve 1be obligor with a notice of finandill 
responsibili1Y by first elass mall and shall proceed as set rorth in this anicle. 
Within thirty days of receipt of the request for modification. the delega1e 
child suppon enforcemen1 unil shall either advise 1he requesting party of 
'be party's right 10 request a court hearing or shall issue a notice offinam:iaJ 
responsibili1Y. If the chiJd (or wltom the order applies is no'ionger in the 
custody of a person receivjng public assistance or receiving support enforce· 
ment services from the delegate child support enforcement unit pursuant 
to ankle 13 uf this title. the delegate child suppOrt enforeement unit shall 
b!nify the matter for beann. to the district court in which the order was 
filed. 

Soorce: (I) amended. L. 90, p_ 899. § 26. effecliye July I; (I) amended, 
L. 91, p. 258, §24,effe<:.iveluly I. 
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ill. I..iIcibticm on rrco\Ief}' (rom fatMl. 5" .ty.. " 
620 ~nic 	 . \ood or llUUI 111'II'I! ....., 

. . e.. .. 521', Reruul of .11~g<!'d ~I.hu UI lubmit to;}
521. Nt>?et of l'f'OCeedmg w commentl' ;I!t ilj;> bk>od or IUIllIIiI C.t,"*, 

lion. sza, frocc.durn afUI Mood lena. 
522.. ('.;>Urt rmtH'S; relief S1'!t. Amdic:abillty; ~b~ Ruin af Ci.,n ~ 
5:1 	 Applk .. bility; Ma.ine Ru!!" ..r Civil ~ -dare. Ruk! 1210,). 

dim. Ru)e.li(b). 530, Atknowledgment of pt.urnity. 

111:"0,1(:.1 alld Statutory Nme. 

""""""'10. 
ta.. J9ft, e. 2S/i, enacted SulKhzptet VI. 

Exped:ed ~ lot U\e Ql:m~nremflIt of 
hk!mitJ~ 

§ 511. Definition. 
A. Qed in thiA aubchapt.er. unless tM «mteJ;t indkatn otherwise. the following term!l 

IaYe tft following ~. 
I. AI""td father. "Alleged father" means; 

A. It man woo t:s alleg~ 1.0: have enpled in se.ulIl intefOOUrse with a child's lllt1thcr 
4uring a pxmole time of ~ of the child; or 
B. A man who b ~umed ro be & cbild'a father under the Maine Rules of E...~na. 
lW" 302. 

" Bktod or u,,~ ',-,ina: tau. "mood or tissue typing teats" means teu that 
ftmoutrate through examination of eenetit marken the paternit, of a cltild. 

I. Commluloner. ''ComtnWWnU'" means the Commisaioner of Human Serv~. 

.. DqattnM!Ilt. ..()eprtmenl" meant the Inpartmenl of Human Serriees. 
" Pattmlt, ~inl. ..~ proweding" meanS the adminiru'ative pf'Doteed.

inc provided in this subdlapter for the comm~nt. of an action to eunblisb pt.u;mity 
undft> chapter 5, Wbcl\apt.ef Ill.!

1"" l!. t.:iB. 
I ~ 2'11 d .eq. ot thU tiLle. 

Ubraq lldtn!.u:~n 

Wo,.. Ill'ldi J'hraMli 

WoiNt -.ad Phrue* (Perm.FA I 

•. '. ''''.·:1':·.~I.t IU8. AddiUonif~••tlbj~d to jurladietlon , 
I. Applteadon, To CMUrtl maxImum proteclion t.o dtluns of this Slate. the dtpart· 

ment aball apply this Melion w /W.ert jW"isdktioa over nt.mrnklent a.ltepd lathen to Lhe 
tulle$t. atent pennitted by the dut proeeu -clauae of the UI'Iitf:d SlAtmt. Constitution, 
Al'neadment xrv. 

.. c.u.. a:I Aelion. A penon who engalts in IWisua' i1}urwurst with a f'ftident of 
OUt State in thiJ Slate ,ubmil .. to lb, jurisdletiutJ of the ddp.iame'flftbi"'the'pUrpoM of 
mmmencing a paternity pl"OC~ding. . " 

1991. c. Z56. 

• 	 .." "". t', '! lI'i ~: .....•• ,',',' ",I ' "MAINE ," t '. ., 
,~: " ' , ' 

EXPEDlT£D PROCESS FOR TilE (;OMMF.NCEMENT Of PATERN1TY ACTIONS 

"""""
.......
517. Defmiliona., 624, M\I'~ .Ilqd fll.!.Mr., 
61B. ~I po!l"SOM lIubj«t li) j!.!risJicti",,,, 52$. Failuf'l! (if "I!.III~ (J.ther to den)' paterni. 

I 5)9. UmltD.tion on rifro"fe:1l' born lalhl!!: •
An .neged fat:hll!r'a liability fDr JlNl eKPll!IW!S incurred iJ. limited III the Ii i"t'an: 

ptl!'<:edtngservice of the- octicl! UDder section 521. 
1"1, c. 2M 

• no, Service 

SeYVic:& uf. ~ undlll!J'secUon Sl!l m".t be mad'!! by ~iee in band and nay be m"dcc 
by an ...uthori:ced ~c.t.t.tl.e IOf t.tu! t::Omrnislumer O'r by & person authorUeJ toy tbe 
llai.t>e RuM of Civil ~, 
1991, c. 2541. 

• 52:1. Notlce of proceedin, to commence an action ~ 
1. NotRe 01 ~Jur. 1lte 4e~nt may eommmc4 & paternity proceeding by 

nrvinr. fllit.h::e ¢ll an alleged f...ther. 'nle department may not. serve sueh & noticE unless 
It _ & aworn atatem.mt O'r .ff~ uttder the' pettaJty for IllJ$WOTD fabirie&tion from 
the- ehM. motbtr claiming tbat the allepd: father engaged in ~:lWlllnte-rmurse witb Mr 
during & powlik tina of ()OMtpt.ion of tIM child or i3 a man who iJ presumed untkr slate 
Ill... to: be the ehild', falhet. if the mother is & miner. the sworn i:lt.:lte~t or .frtmmtiun 
may be that of the gua.rdiAn or next friend of the mother. 

f. Conk!ntt of ~ In addition weonfotming with the requiremtlotli. of the Mame 
Adrnmi$~ ~'"'" Act. ntJe S. Hcticn 9052. suhsecticn 4, the ~ rt;\ltt illc:i\Kk: 

A. A *lement that Mrnee of the nom on the .Ueged father ronstitllt~ the 
eonlfl'WU~ment of & pat.f:mity ~ng for the 4etermination of pat.ernity ami allY 
related iuWlS urn:!M thiJ aubtbapt.er; 
a. A sta!.etnrttc.t identifying By of the flOllowiog :1$ thlt rt'lbWn for Citing tbe ft.'1.'Uru 
of the proceeding m¢OUt1.. 

{n "[be lJleled father fails to deny pa1oemity. 
ttl The alleged fs.t.ber ref'I:t.us to a",bmit to blood Of liuue lypmg tHLo;. 
(3) The allepd lather f.ails to t!RCUtti and deliver tI> the department an ackoowlo 
f!!dgrncnt of paternity; 

c. A atatement thf.t. if the depaf'Unent tiles a re«m:I of the proceeding, the 
depa.rt.ment tnal seek relief under HC'tioa ,62:2; 
D. TM ehiJd'a namo and place and date of birth; 
E. Tho name uf the child'. mothecr and the name uf the p.mn or ageflcy h:lvin~ 
cuatody of the thUd. if other t.han the mother; 
F. The probable date 011 or period during ..bich the i:hiW was i:Mceived~ 
G. An alJeptio:n ~Ii,th. alleged father ~lI.pgt!d ill $f::lual intercoune with the 
cllild', b\OtMr during" poillihle time i)f ~ uf tht: child Of i!lI a milo wlw i!lI 
presumed to be the dlild'. f.the:r 1lJlder.tate taw, and that lbe alleged father i3 or 
may be the nabtral father of the ehlJd; 
N, If applkable. an allegatiotl that the ehlld may hAve been eonceived I\.!I It result of 
HXU&! intel'tOW'Se in this State and that the alleged father is subject to pt!nuual 
jurisdiction umie.r seetiotl 518; 
I. A ataten:enl that the allcpd (ather may deny the alle~ation of Imtenlily by min\," 
a written denial 01 paternity with the deputment within 20 day...fter service 'If the 
notice; that it the alleged lather talls to m•• written denial the protHdlng will ~ 
filed ib a eoutt .. II paternity p~ .."d that the qucsUoll of patemity and IIOY 
related tsallll!lll lUIder thla IObeba:ptu. may be resolved .pinat him by the eourt; 
J. A 	statement that If the ~ father fi1ea a written denial of paternity: 

(I) The department will provide u expert examiner 01 blood or tis&lJe types to 
conduct blood or tisalle tJ'ping taw on the mothu, ehild and alleged father and 
the tesls will be eonducted .. folio,...: 

http:ref'I:t.us
http:aubtbapt.er
http:atatem.mt
http:fll.!.Mr
http:Wbcl\apt.ef
http:aubchapt.er
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(a) nll~ alleged father ill required W $ubmil to teats, ~b'rh b,y ·innude: b'ut 
an not limited to, t£sts of red I:ell antitens, ntd cell J,IOflntymes, human 
It'!'lIkOt:yte .ntig-1I1m lind serum proteins; 
(hi The -departltW!:nt will pay Ibe initial cost IIr tht> t.nrts; ami 
(('I An indigent a11~b'1!d father is rrot liable tur reimbursenwnt u{ the cost ot 
the tests; 

121 U (he alleged father rdu$ts tu submit to tests under subl>l,u:a.\tMlph {It lhe 
~g; will be filed in a J:Gurt as a pawmity pnxeeding; 
(:u Jf the alleged rath~r is not excl!Jded by the teat results and he does unt, 
wiLhin 15 ,lays #f the (lrdinary mailing to him (If II ~p6rt and cnpy ot the blood or 
QsSlHI typing re3uit.s, eJl:ea1W and deliver to the department an adtnDwledgment 
of paternity of the I'!hild in IlttOl'dante with the lawl of ~ state in whil!b the
t':hiM wu born, the proceeding will be met! in .. court u a paternity proceeding; 
.nd 
H} It the alleged rather is eKduded by tbe tesl :"!Sulu as the natural father of 
the child, the proceeding will be flied in a rourl • a p*temty pnxfi!ding for 
diap03ition undM' section 280. subllectlon I, patag;1lph A; 

K. A statement that if, prier to the filing in a CQurt, the slleged (ath.", nt't.utes and 
delivers to Ille .ieparttJlent an lIanGwlcdgmenl of ptte:,1ity, the proceeding must 
tenninatc and the department may p~ AgalRSt Mm ur.der subclm~r V; I and 
L. A mtement that tbe .lIeged !lither may. within 25 dsy.:;. atwr notice hu b«n 
mailed to him that the retnrn has been tiled in 8- court, Ulen uny ddense, in law or 
(act. if the record is tiled benuse the 1I1leged (aUrer: 

(l) ReCuao to flubmil to blood nr tissue typing h!lIts; or 
(2) Yaihl to execute :ond deliver to the department. .In :"'.rulwittdgment or 
p6U!mity. 

1991, e. 256. 

\Seeuma .91 I!t leq, 01 tbit tale. 

., 6%%. Court orden; relJef 

'nIe department may t'equot tbat the wurt: 

1. Eat.cl.bllIb as nHu,..1 rsthM'. Ehtablish the alleged father as the natural father o:l 
the c.hlld; 

t. Wutd, support. Order the 1Il1ec:ed lather to pay such IIUInS pttr week in cltild 
support .. requm under the chUd aUJI90rt guideline,; 

I. To wbom payments made. Urder the alleged father to make support payrnellUl 
direr:tlr to the departmem. whenever the mother is mteiring aid to families with 
dept'ndent cbildnm from the department for the d'liW OJ' is. support en[ortement ellent of 
the det*rtment and at all other times dinttly to the motber; 

4. RdmIwnement. Ordtr the aikged lather to relmburae the mothtit' or the depart
ment or othtr payor of public uaistanu, ali applicable, for the paat SIIP$X>f1. birth 
u:penses and medical eq;.ensetl incurred on behalf ot the child to the time of tria! and 
IflUlt judgment to the>~QtMls.~ department ot other payor of publie .$1ista~ u 
applicab~. in t.he atnoull't,ofthbSe expense!. with uecutkm to issue immediately; 

6. Med:icwl "pen.n. Order ~ aDeged father to par all reuorntble medical. dental. 
boepital ud uptical npenses for the child, to In'Ovide tru!dical and health insllf1UKe 
oolffl'llge for the child and to provide evidemx: of that eoverage to the department undet 
u:etion Tl6. ' 

.. Altome,.'. reu. Order the alleged father to pay reuonab!e aUbrney', fees Ullder 
IC'Ctioa 271 and costs for prnsrtUtion of the adion, includUifi\ '.1'l!J'!'hl!W~' 'to. 
prejUdgmeDt mtuest; , " , 

t. InWlM wlthhofdinr period, Otder ilKtlrne withhohlinc as available under or 
required by law; and• 

e. Other ~Ud_ Grant "sueh other relief as dw COUrt determines j~t :01101 I'fd.,,'r. 
JUl. t, Jt5&. 

• 523. AppU.cubUlty; Maine Rulf:* of Civil I'ru('<cdure, Rule a{b) 

'rbe Maine Rules of CWiI PnxedUNr, Rule S(b). appliR to a p~ing Ilmi>!f lhi:. 
..ubthaP~f"· 
1991, (. m 

§ 52-1, Multiple, altered (athen 

When it.~ to the depal"t.me:nt that tkre nuy be more thall one alleged fa~r, tilt! 
departl'M!tlt may ma-ilrtAin ~gt apinit e&clJ alleged father. lII.1multaneously or 
&uueslively. hllW"O to _"e a not:K:e on an alleged lather does not bar the tUP<lrtmenl 
from: maintaining A pnxHding under Urir. wbdut.'jlter 3gainat any other Ilileged tatht't, 
1191. {:. 2$ 

I 52il Failute of aUqed lather to deny paternity 

If the aUeged (ather !&ilt to me a written iWnial" o( paternity with tht! dlO!!larUlltlllt 
Wlthin 20 days .lter e"iee of notice upon him. the department's attorney may fde th~ 
R:«Itd of'the pl'O<'Udlng in a tolln ... pa~mity proueding. Thill filing constitllU!s a 
ruing under the M~ Rule$ o.f CWu Procedure, Ruit! 3. 
1"1, e. 25$, 

t 526. Bloo4 01' Unue t,plor t~ts 

1. Requlremnt or tnt.. (f the alleged father files a writbln .wnial of pal(lrnity with 
!.he department within mdaYIl after urvic:e of the not.iee upon him. the de,.rtment shall 
aclIedttle blood or tiuUII: typmg teste for the ~, lhe cbild and the alleged fllther, 
which may im:1ude, but not be limited to, tests ot red t'ltU antigens, red (ell Usl'K'n,ymes, 
human ltltkoeyte antigens and "rum proleiD$.. The ~1II must be performed by au 
expert. examiner in a laboratory that ill at:t1"tdil.ed for parent:l~ wlill!! by the Amerkan 
Aaaocl",uon of Blood Banka. 

t. Idwdulinr ollnta. 'I1'>e depaJ'tlJlellt shali nollfy tht:: alleged r:HMr in Writing lor 
ordirutty mail (If the date. uru and place of hili Wood or UUU8 typing teau. Th~ tksU 
must be colldueU:d no eariiu than 11) daya {ollowing the mailing of the dep:3.rt!'nefll's 
no~, ex<ept with the conent of tk alleged father. 1'he test must be eonduett-d in an 
offtt'e of the department. when pnctkable. The department .sh.n tak. into 31."lI':eUm Ih~ 
*II~ father's place af·tefm~ or employment in SIl!lectil'lg the lO!!ation 01 the t1!!H. 

1. llHrhtdutihI of t~ It the alleged Cather does llot submit to tM t..!!.lh. th... 
department ruD notify him in .ritin, by ordinary mail tim if he do.!s not, within 15 
dayt, request tM department to n!!I'ICbedUM the teats, hia f.ilure to appt1lr ~r,IjJ$lltuU!t> a 
refusal to Submit to the Iftts.. If the alleged Cather timely requests reschedulillg. the 
dl!partment mil reschedule the tdUl. 'rbe rucbed.lled kits must be «mducteli lin 
orliet than 1$ dayl following themailingofthe-noticeofrescheduling.11Ie llolice fl"'~\ 
also adriu the ~ father that, if hu fnih to submit to the restht->d'ulN ~sL=;. th~ 
failvre tolUtitute. .. refusal to ,ubmit to the tau. 
um, e. 2$6. 

f $21. Refutal of allel~ tat.hn to .ubmh to blood ur tissue llt:tb 

If an alleged ratMr refuns to aubtrUt to blood or tbsue typing tests, the dt"!p;1fUn~!1l 
may file the record fJl the proeetding in a oourt u • paternity p~ng. The all~geJ 
fathers reiuu.J to .$ubmit to • tat eGnstnutes a ~fWlal to aubmit lAnder se1.:tion ",.'77. 
l~l. l\, z:sa 

http:t..!!.lh
http:at:t1"tdil.ed


• • • ••;j."J .....',t!I<'l~: ~ 
. , .' " "'·1 ' " . '. 'l. . ~ . 
• 

§ 5%8. Prototduru after blood te.ta 

I. 'l'rammJu.e1 or h!., ,..Illt.., Upon I't'ft!ipit of the results ct the tata. the depart· 
ment shall stt\d copies of the resulta by ordinary mail to the alleg-ed fatMf and to ~ 
child's mother (If to the mothlir'$ guardian or nut friend If the mothu is a minot. 

I.. Elldl.l.wn of allqed tathlff. If tM alleged father ill ~~ded by \he tot results as 
the natural father of LM mild, the department may fife the ruord of the PfO('eeding in • 
court ... a paternity protetdlng Cot dis\)lnition under secuon 280, subse-etion 1. pangrapb 
A. 

:I. Nonut:lution of .Ue~ fother. If the alleged tatbet' is not excluded by the res'. 
l't'fIiutts and m, tloel not, within 1$ It.-ys of the mailing to him of • copy of the blood Gl 
tissue Lyping results and report. exewte and delivU' to the dellartment by ordinary mail 
lin ~kllOwledgment of paternity of the dUl4 in a«onhnee with tbl! taws of the .tall! in 
whicb the child .u born, iM department may fi~ \he record of tile pt'Otnding, inclullive • 
of tM blood ()f ussl,le typing teat J'Uults, in • court u a paten;ity pn.K:eedinl. Section 
280 applies to the aelian even thougb the lesu: Weft' perfcrmed and the raultt prepared 
u put of an admini3tn.t.ive protetdi"l. 'I'bIl! all$gt'C1 father's participation in the tests 
may not pM!j!Jd~ any application by the alaged rathC%' tleder section 218 fi)t> an order 
appointing an additiOfml examiner of blood i)t> tiuue ty~, 
1991, e. 256 

• li%9. Appl~ability; Maine RutH IOf CivU Pl'ocrdurt'. Rule 12:(b) 

If a ~ of the p~g is filed under uttion 521 or se(ttcn 528. subsection 3, the 
alleged father is oot required to rde IiIn additional Mni&1 of paternity. He may UMrt any 
defense, in law or facL Any defen,. must be nssertt'd within 25 day. tCter the mailing 
by ordinary tntil (Jf a noli« to the lilileged fathet' that the ~rd has been filed in oour\. 
'Mte noticii must rontain the suMt.anee ot this section. 
1991, e. :?56 

t 530. At:knuwh!dgment fir pat~rnit1 
fr, prior to the filing in tt court, the al~ fliltMr executes and dtollv.,.. to the 

department an acknowledgment of paternity of the child in acrordartre with the- 1&" ¢if 
the state in whicb the child wu born, tbe proeeftding must be terminated and the 
deputmetlt may ~ agaiM! the lathEr under $Ilbch~r V I with ,,"perl to any 
remedy plOv\ded under that subchapter. 
11191, Co 256: R.!U99I. It 2. f 52. 

I ~.~!l14~~..llr .this titl!>. 
" '. 'I • 1 ,",' 
, .' " Hi,lorical .nd SU.hrtol')' Nuh'lI 

CodIRc:aUon 
Rtvisor'. kc!p!lrt 1991, t. 2. t 52. ~ 

pun«\l,tion ltnd tdt'fm«! to subchapttr V. 

";ti'::'~J~'."'1~'~.'· ,'1, " , '., . 
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APPENDIX A 


MIS S 0 t1 R I • 
454.4&5. Paternity order. establiahln~ntered when-doeketing of order, 

result-copie. to be HRt to bureau of vttal record. ot department 
of he8Jth-defenae of nonpatuniiy-deciaiol4 how rendered 

1. 'I'M t:Urei:tor- may titer an order establishing paumUty of .. child in thct eoune of a 
support proceeding under HetiOM 4S.i.460 to 464,510 when both' pl'lJ'eDta lilm )WOM1 
$tatementa that th~ paternity of the dependent child for whom IUpport is sought has not 
bMn regally eJtablabed and that \M mare parent is the father of the child. 

%. The docltetlnl. pur1Juant to seetion 454.490. of an order establishing paternity under 
this seetion shaH establish legal patunity for ali purposes, The division shall provide an 
additional copy of each admmiltrative order to be docketed and the ci~l,lit clerk shall. 
upon docketing. forward such oopy to the bureau of vital reeord! of the department of 
health. The bureau of vital reco~ shall enter the name of the father on the birth 
~ords pursuant to aeetions. 193.085 and 193.21.5, RSHo. and shall record the- social 
security aecouat numbenl of both paft'nta. pursuant to ae«ion 193.015. RSMo, 

3, In no event shall a hearing offlda.l conducting a boring under Mttiona 454.460 to 
454.510 be authorized to enter .& f"mdiag of nonpaternity in the cau of .a man pmumed to 
~ the natl:l..nll father of MY clilld of legitimate birth under MitlSOUri law, or of the father 
of any chlld born out ot wedloek who has acknowledged paternity in writing under oatil Or 
hIlA aclc.nQwiedged that be ill responsible tor the support.. mainten.aJ'K!e, and education of •$ucil child, unless ncb p!'Uumption baa been overruied. or s.uch acknowledgment haa 
been ruled void. by a court of c:omptt.ent jurisdiction. 
iAmended by 1.. 19B6. M,S. No. 1479. , 1; L.1990. S.B. No. 8M. • AJ 

HiItorieai and StatuUUT Note. 

1116 AmmdtMat.. In aublee.. 2. aubatitutecl flll4i:tg" ror "render' a _ilion ... ttl Ute vaiidit-y 
"M:iaacuri ciepart.rnettt ~ buWt ahll enter the of the defflUle", 
n.ame of th~ Uther I'In tU Irinb J"tO)rds punlWlt 19M ~.Iatkm 
to HC'tIonI; 193.08.S and 193.215. RSMo Svpp. The 1m amendment. in .~bl«, 2. inserted 
1934" for "diviaioft of Mt.kh of the tt.&\e depm· the H<:OOd Hlltern:e. coneernin, the fumishing, 
mHlt of sociaJ HMees ~U pf'llW"l a new bil'tb docketiq and forwarding of an addjtionai copy 
eertificat.e in the bn' name, it any. of the ebild. ot I!2Ch -.dministratwe order. and at the end of 
and ,hall nIt the male partnt u the ehild', tbe third IIfmt.enct provided for a l'!tCOt'dlnlf 0: . 
father on ae eertifieat.e" In the IeCOfId len tINt m:;i&1 HetUitv aceo:unt numMn of both pat· 
~ and mII.lbHe. 3. ~"~n_ a ent.t ~t \C', 193,01$. 
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MONTANA 


40·6..231. Establishment o( paternity - juri.diction and venue. 
(1) For purposes of aD administrative action brought \Ulder 40·5·231 through 

40-5-237. penoo.l jurisdiction is utabikhed in the department over any 

petlOa who haa bad sexual inurcoune in this atate that has resulted in the 


birth of a thUd who it the subject. of such proeeedinp and over any person 

subject to the provisions oi Rtm .B of the Montana Rules of Civil Proceciure. 

including but not limiud to the child. tbe child', parenta. any penon having 

custody of the chUd. and any ollepd rath,,_ 


(2) Personal jurisdiction over the penon. deaeribed in subsection {I) Illay 

be acquired by penonAi service or by serviee of notice by certified mail. 


{3} If the ehlld or ejther parent resides ill this state. a heating under 

~O·.5·2l1 through "O~o-231 may be- heJd in Wit county where; 


(4) the cbild resides; 
(b) either parent resides; or 
{c) the department or ftlly of its rtgional offices is located. 

Historyr ED, S«'.. 1. 0. 119, 1.. 19!9. 


J 
40..5-232. Establishment 01 paternity - Douee ot paternity deter.. 


minatioD ~ conteDU. (l) When the peternity of a child bas Dot been 

iegally established under the provisions of Title 40. chapter 6, part 1. or 

otherwise. the department may procHd tD establish patemity und.er the provi

sions of 40-5-231 through 40-5-237. An administrative hearing held under the 

provisions of 40.1)-231 through 40·5·237 is a contested ease within the mean· 

ing of 2-4-102 and ill subject to the'provisions of Title 2. chapter 4, eJ:cept 

u otherwise provided in 40·5·231 through 40·$-237 • 


(2) It is presumed to be in the ben inte"'at of a child to legally determine 

and establish his paternity" A presumpcion unaer this subsection :nay be 

rebutted by a prepooderance of the evioem::e, 


(3l In a.t'Iy proceeding under 40-5·231 through 40-5-231. if $ ma.n Acknowl

edges his PtiumitY of a child in writing and luch acknowledgment is filed 


•"With the- deplU'UD~t.... the depan.ment may enter an order. establishing legal 
paternity_ An acknOWledgment is binding on a parent who executes it, 
whether or not he is a minor. 

(4) The department ,hall comIIli!nce pmceeciinp to establisb paternity by 

serving on an ..Uege4 father a notice of paternity determination. The depart

ment may !lot serve such notice unless it hu: 


(8) 8 swom statement from the child', mother claiming that the alleged 

father :ia the child's natural {ather. 


(b) evidence of tne existence oi a presumption of patemity under 

40-6·105; or 


{c} 8.!ly other reasonable 

child's n"atural father. 


:~ ," .. 



.. 


, 
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• 
is} Service on the alJeged father of the notice of paternity determtnation 


shall be made as provided i.n 40~S·231(2). Tho notice muat ;ne:ludt=: 

(a) an .negation titat the alleged father iJ the natural lather- of the child 


involved; 

(b) the child's name and place and date of birth; 
(e) the name of the child's mother and t.ht name of the person or agency 


having custody of the child. if OtMf than the mother: 

(d) the probable time or period of time during which conception took 


place; 

(e) e ltatement that if the alleged father'Cails to timely deny the Ailerstion 


of paumity. the question of paternity may be "solved against him without 

further notiee; 


{fJ a .tatement that if the alleged lather timely den;" the allegation of 
pawnity: 

(i) he ia lubject to compuiaory blood teatllll': 

(Ii) a blood tot may result in a presumption of paternity; and 

mil he may request a trial in district court to determine paternity hefore 


the final edminiatfative deciJion ia made. 
(6) The alleged father mey file a written denial of paternity with the 

department within 20 days alter ftt'Viee of the nome: o( paternity determina~ 
tum. 

(7) WMQ there is more than one a.Ilepd father of 4 child. the dep8.l"tlDent 
may Aef'Ve a notice of p.~mity determination Oil each alleged father in the 
same consolidated proceeding or in Aeperate proceedings. Failure to serve •
notice on an aUeged Cather doet not prevent the department ftom serving 
notice on any other alleged father of the ume chud. 

Hbtorr. tao Sec-. J. eh. U9, ~ J9". 
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40..5·233. E.tabJishmeut of paternity - administrative hearing 
- .ubpoena - compulsory blood testing. (l} When ~e department 
rec;:eiveJ A timely written denial of paternity, it may order the alleged father 
to appear for an administrative hurirlg. The bearing may be conducted by 
teiecon.ierencing method!. If the testimony and other supplementary evidence 
demonstnte a uuonable probability that the aUeged father bad. aexual intef~ 
course with the child's mamer du.rtng the probable time of the child'a eoncep~ 
tion or it the evidence tho"... a probable exisunce DC /I p'fesumption under 
40·6w105. the depa.rtment may juue • subpoena orderizi,tiie &llepd lather- to-· 
St.lbmit to paternity bJood testing. A reuonable probability of IIe:EUal inter~ 
eout'$e during the poQiilie time of conception may be atabliahed by affidavit 
of the child', mother. 

(2) If the cicpanmeDt dou not receive a timely written denial of paternity 
or jf JU1 alleged lather £alla to eppe'1ll' lit a aeheduled hearing or for a eeheduIed 
paternity blood tltt,. th1!l department may enter an order declaring the alleged 
rather thedegaJ rather of the child. Tht order will take effect: within 10 days 
after entry of the default unlesl the .Ueged father ~iore the 10th day 
present.! good cause for failure to make a timely denial or for failun to appur 
at t.be h,arinC or to undergo paternity blood tating. The department may nQt 
enter an order under this uction if there is more than ane a.llq:ed father 
unlUI the default applies to only one of them and all others have been 
ucluded by the results of paternity bJood testing. Nt. order issued under the 
provisionl of this section may be tet aside u provided in (0·5·235(3). 

(3) If the ripta of othens and the ioterests of justice tiD require. the 
department may apply to any district court under the proviliom: of 2·4·l(W. 
for an order compelling an allepd fatber to tubmit to patemity blood testing. 
The court shall hear the matter as expeditiously u ponjbl~ If the court finds 
reuonable caUle to belie" that the alleged father is the natura! or Pl1lmm.ed 
father of the child. the court ahall enter an order compelling- the alJe,e<:i father 
to aubmit to a paternity blood tesr.. As provided in suOoction (l), reasonable 
cause may be estabwed by affidavit ot the child's mother. 

Hi:Iwr. £n. S«. 4. Ch. 119. L 1'". 
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4-0~3~234. Paternity' blood tests - use of e,;pert'. atlldavit 
effeet ot teat r6ulu. (1) The department .hali appoint lUi upen who is 

qualified in eumming genetic markel1 to conduct any p.atemi~ blood test 
required by 40-5-233. If the issue of paternity is ref~m:d to the district court 
UJ'lder 40-5-236. the expert's ¢.omplet.ed and certified report of the n!illlu and 
tonciuaions of a paternity blood test is admiuible u evidence without. addi· 
tional tutimony by the espert it the laboratory in which the es:pert performed 
the test is: accredite_d for pl:l.mltage testing by t.he American osociation of 
biood banks. Accreditation may be establisbed by, verified .tatemen~ or refer
eJlet W published 1OUt'C9. 

(2) AD affidavit documenting the win of custody of any blood specimen 
is admissible to utablish auc-h clWn of cw:to<iy. 

(3) If the tcicntifie evidence resulting from a blood wt: 
(a) eonclusiveJy shows that the aHe~d father eouid not have bel!n the 

nawral father. the question of paternitY shall be rnoived ACCOrdingly. A find· 
inC under thi! aubw:uon is lufficiM.t to overcome a presumption created by 
40-l1·105. 

(b) ahow. a 95,. Or hilber atatist.k.$l probability of paternity, the alleged 
father is preJumed to be the nAtura.! father of the cbUd. This prewmpnon 
may be rebutted in an appropriate action in diatrict court by a preponderance 
of the evidence. 

(c) doea not e-sciude the alleged lather and shows. leu than a 95% statisti~ 
c:al probability of paW'nity, the test results may be weighed in conjunction 
with other evidence to establisb patemity. 

Historr. £a. Ikt. 5. a. 119. 1.. 19&9. 

.. , 

40..5~235. Eflect ot order estabUahi.ng pateruity - birth records 
- relief from order. {I) An administrative order- of the aepanme-nt declsr
ing tbe paternitY of a child. docketed as provided in 40·5·227. e&tabli!hes the 
legal eza:tenc:e of the- parent and child relationship for aU purposes and con· 

'~·ief$.or impoH! all parmw riCbu, privileges. dutiH. and obligations. 
(2) Upon the request of the mother or {ather of the child. the deplU'tment 

shAll file I: coPy of it! older with the department of health and environmental 
Kiences. which shall prepl:U'e a substitute certificate of birth:. it necessary. 
consistent with the administrative order. The substitute certificate of birth is 
!ubje~ to the provisions of 40-6-12:3. with uiereoces to "eourt" wen to 
meAn "dep1i.1"tlntn''', 

(3) Exeept for an order bued on a volunUkry acknowled:gm.ent of pAter
nity, the depanment may set aside an ad.ministr,tive order eUabJishing the 
paternity of e: child upon the application of any affected pmy and upon tI 

showing of any of the gt'OlJ.l:lds aDd within the time frames provided ii:; Rule 
SO(b} of the Monta.na Rules of Civil Procedure. -t~" 

{4} Ap order of the depanment under 40-5-232 through 40·5-235 ~y be 
reviewed under the provisions of Tide 2. chapter 4, pan. 7. ,"! _. 

Histl:lf)': En. Su. 6. 0. 119. L I'~. !.. 
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40..5..236. Referral ot paternity iuue to district coart _ record 
- parties - exciuliioD of otber matters - tees. 0) If the scumufic 
evid4nce retuiting from a blood test doe. not uclude the alleged father and 
he continues to deny paternity. the department shaU refer the matter to the 
district court for a deurmination based on tbe contenta of the lidministrative 
hearing retord and any further evjdenee that may be produced at triaL Exarpt 

aa otherwiae provided in "O~S-231 through 40~5~237, Pt'OC'Mdinp in the dis~ 
trier. coun ,ball be conducted pUnluant. to Title 40. chapur 6, part 1. 

(2} The administrative record must include,: 
(a) a copy of the notIce of paternity determination and the return of ser8 

vice thereof; 
(b) the all~ed father', written denial of paternity. if any; 

Id' the transcript of the aciminisuative hearinr: 

(d) the paternity blood ten usulta Al1d any report of an ,rpen based on 

the remits: ADd 
(e) any ocher re-Ievant informeucn. 
(3) Upon filing of the record witb the district eourt. the coun aequitH 

jurUdit:tion over the parties as if they had been eerved with a summons and 
complaint. The department .ball urve written notice UPOD tM alleged father 
as provided in 40~5~~31(2) that the issue of pat&rtlity has been referred to the 
d.iatriet coun fat detel'1lrin.ation. 

·(4) In. proceeding in the district court. the d~nt shall appear an 
the iuue of patemity ao.ly. The court may not appoint .8. gua.tdian ad litem 
for the child unless the court in it! discretion determine! tha, luch an 
appointment is necessary and in the bett intere$t of the cbild. N~ither the 
mother nor the child is a necessary patty. but either may testify as ill witness. 

(5) No other matter may be join~ with an action to determine: the nat· 
ence or nonu:isteDce of the pereut. and child relationship under this section. 
The patties ,hall inatituu: an indepen~nt action to address other tUllCll. 

inciuding visitation and euatociy. 
(E) Except as provided m2,5·10-711. the·depJ:t.t'tmentu Dot liable for attor_ 

ney (ee•• including fees for attome-y. appointed und.er 40...s~119. or iee! oi IS 

gu8l'dian ad litem appointed u.ader 40~s..llO. 
Jiiswry: Era. Sec. 7. Ch. 119. L. J989. 
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40..&..237. District eourt paternity proceedings _ objectiob to 

tests - additiona1 teets. (l) If an alleged father objects to tb. proadures 
for or the ruuiu oi a pAternity blood test. he .hall file II written objection 
with the court within 20 days after urvice of the botiee reQuind by 
40-5~236(3). The coUrt .shall order an additionai patemity blood test if a writ· 
tab objection is filfJd or at the request of the department. .A.a .dditional test 
must be performed by tbe same or another expert wbo is qualified in pater
nity bJood wting. Fwure of the alIepd father to ma.i:e a timeJy eha1Ienge is 
considered 11 waiver of any defeJlltl to the test results or test procedures. 
lneludiug the ebain of "",to<!y. 

(2) In any hearing before the court or at triul. testimony tel.ating to IUUal 
intercourse of the mother with any penon who hu buo excluded from con
aiduanon 8.5 A possible lather of tht child invoJved by the resu.Jts of a pater
nity blood teSt is inadmisaible in evidence. 

(3) When a paternity blood test exeiudes an alleged father from pomble 
paternity, the test shall be conclusive mdence' of nonpatemity of the alleged 
father for all purposes in the' di.drict court. 

Hbar. En. Sec. .. Ch.. 11', 1.. 1989. ' 
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~. Administrative Paternity Establishment 

Under Ohio Statute, Effective July 15, 1992 
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Request for 
Determination of 

Patenity~ 
Admlnl51r.lIvt Hurlnq 
To d'Uermine if mom &0 
aJleged father will ==t> 
voluntarily acknowledge 
paternity or agree to be 
bound by genetic test 

Mom &0 alleged father 
may agree to be bound 
by the results of genetic 
testing 

JJ, ~ 

JL..A2lb DgDl6q[li 
Administrative order 
entered that paternity 
is inconclusive 

JJ, 

Coyrl petermination 

Notice to parties that 
an aUlon may be 
brought in court to 
establish paternitY 

If Both Acknowledge 
Mom & aUeged father 
sign acknowledgment 0 

paurnity • Admin. 
order of paternity 
Issued 

SHAROrt Hearing 

Administrative hearing 
held to determine amt. 
of child supon lach 
parent i5 to pay. & 
method of payment 

It Both Ag[II 
Cenetic tests performed 
and mom & alleged 
father to be bound by 
results of gemHlc ten 

Excluded 

If test exclude aUeged 
father, admin order will 
state alleged father is 
not the natural father of 
the child 

Mom &. father may 
object within 30 days ==i> 
by filing actIon with 
court 

=:> 
Court Determination 

EIther parent may bring 
action in Juvenile court 
within 30 days of 
admln. order. After 30 
days. order 15 final 

~ 

CQun HejUlna 
If objection flied. 
court will determine 
paternity 

SUDDort H!!Irlng ~~ 
Administrative hearing 
held to determine 1m,: 
of child suport eaCh ~ 
parent is to pay. ,'- . 
method of payment; 

" 
0" 

.,,..' 

Paternity Order 

If test shoWS 95" 
probability that alleged 
father 15 the natural 
father. admin. order of 
paternity Issued 

Inconclusiye 
tftests showleu than 
95", but do not 
exclude, admln order 
will state paternity is 
Inconclusive 

Court Determination 

Either party may bring 
action In court to 
deleem!n. paternity 

o 
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IMPROVING PATERNITY ESTABLISHMENT IN CONTESTED CASES 


• WITIlIN TIlE JUDICIAL SYSTEM 

EXECUTIVE SUMMARY. 

R,)Cent efforts to reform paternity establishment procedures have focused on obtaining 

voluntary acknowledgments. However. in some cases, the man will not voluntarily 

acknowledge paternity. Since genetic tests are now routinely used in contested cases and the 

results they provide are almost conclusive. there is usually sufficient evidence to establish 

paternity if the man is actually the father. even if he is unwilling to voluntarily acknowledge. 

However. the process for establishing paternity in contested cases is often protracted, 

particularly in localities which use the courts. This paper examines ways to improve 

contested paternity establishment in a iydi~ial sy.t~m. 

Expedited Process 
, 	 . 

Many states that use courts for establishing paternity have already implemented practices to 

expedite the process~ including the use of hearing officers. efficient case scheduling, and 

• 	 pretrial conferences, Legislation proposed by the Administration will. if enacted. require 

expedited paternity establishment processes for contested IV-D cases, thereby providing an 

_. impetus for the widespread adoption of efficient court management practices.~ 

Additional Refonns 10 Expedite Contested Cases 

Cjvil Proceeding, The vast majority of States have civil procedures for paternity , " ' 

establishment. However, some States still have quasi-criminal rules and procedures. Federa[ 

legislation could require States to develop completely civil procedures. using a 

'preponderance of the evidence" standard, for contested cases, Civil procedures would 

iir.ely expedite the process and create less conflict. 

SITvice Q( E!2I'~§', The inability to selVe process is a major reason for failed paternity 

establishment. To address Ihis problem, at least one jurisdiction has hired its "wn sheriffs 

that work exclusively on paternity and child support matlers, Some States aUI~rize first
;'.:'

class or certified mail service, limiting the need for personal process servers. .... 
", ,> 

• 	
.' 
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TemJlOl1lO' Support Orders and RetrOJlctiye Child SUl'l2Qrt., If the alleged father is obligated 

10 pay support under a temporary order or if he knows that he may be ordered to pay •retroactive child support, he will not have an incentive to prolong the paternity process by 

raising objections or other hurdles. 

Otber Contested Case RefonDS 

Other reforms, in addition to those which expedite the process, may improve the adjudication 

of contested cases. 

Admissibility of Tilllcd Admissions. Federal legislation could require States to provide that 

written, videotaped, or audiotaped evidence of the defendant admitting paternity be 

admissible as evidence. 

f'reyenting Fathers from Relitigatjng PaterniIYj}eterminatjons. A Federal statute requiring 

States to provide that a father whose paternity has been previously established may not plead 

non-paternity as a defense to a support action will prevent paternity determinations from 

being needlessly reopened. 

Nonjoinder Qf Child. A Federal statute providing that States may bring a paternity action 

without joinder of the child as a party to the action may ensure that the child can relitigate • 
paternity if a case was incorrectly dismissed due to a technicality. 


Standine to Brine a Pillernily Action. For reasons of equity, the Federal government may
.' want to require States to allow a father, who wants contact and a relationship with his child! f,-
" 

~.'-. 
-,., to initiate paternity establishment proceedings. { . 

." 
~t.· 

Interstate Paternity Establishment 

Contested cases can be particularly difficult to work when the parties live in different States. 

Increased use of long-arm jurisdiction, improving interstate locate methods, service of 

process reform, and liberalizing rules of evidence would improve processing in such cases. 

..
, ' ..', 
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INTRODUCTION 


• Recent efforts to reform paternity establishment procedures have focused on obtaining 

voluntary acknowledgments. However, in some cases, the man may be unwilling to 

voluntarily acknowledge paternity. He may not believe or may be unsure that he is the 

father. The parents may not get along with each other. The father may not want to pay 

child support or have a relationship with his child. In such contested cases, paternity must 

b" established by means other than a voluntary acknowledgment. 

In recent years, scientific advancements in genetic testing have revolutionized the paternity 

determination process in contested cases. Genetic tests can usually either exclude a man 

from consideration or establish the probability that he is the father at 99 percent or higher, 

leaving little doubt as to whether an alleged father is actually the genetic father. Since 

genetic tests are now routinely used in contested cases and the results they provide are almost 

conclusive, there is usually sufficient evidence to establish paternity if the man is actually the 

• 
father, even if he is unwilling to voluntarily acknowledge. 


However, even with genetic testing, the process for establishing paternity in contested cases 

can stil1 be protracted, particularly in localities which use the courts. One study of three 
,. 

localities found that paternity establishment, on average in both contested and uncontested " ~~ ..'
•ca~ies, took 5 to to months after a case was opened, depending on the locality.' In certain r,. , 

• 

. . localities, some contested cases have lasted 2 to 4 years. The longer it takes to establish 
,. 
' 
.... 

~:.,'-;" . :.:-
~ 

- . z paternity. the longer the children will have to wait for support. 
Paternity establishment within the court system is often problematic, particularly in contested 

Ca.!ies, for several reasons. First, fathers are able to use dilatory tactics, such as requesting 

continuances or jury trials Gury trials may lead to docket delays of over a year), in order to 

delay the proceedings. Second, some court procedures are burdensome and create delays. 
'i: 

For example, some courts require the testimony of every person in the chain~:custody of a ,. 
blood sample before genetic test results can be admitted as evidence. There ~·"?ften delays 

..... 
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between each step in the process as pleadings are filed, motions are made, and depositions 

are taken. Third, some courts may give low priority to paternity cases. Furthermoret some •courts, particularly in urban areas with large easeloads, are overburdened and may simply 

lack the staff and capacity to handle so many eases. This leads II) scheduling and long waits 

II) get on the court's docket. If the paternity caseload were to increase further as a result of 

a universal paternity establishment initiative, some courts may be even further overwhelmed. 

This last problem, an overburdened court system, may largely be a result of the other 

problems-<lilatory tactics, cumbersome procedures, and a lack of effort. The courts may be 

able to handle the easeload if they developed efficient procedures and focused on paternity 

establishment. Furthermore, although judicial processing of paternity eases is problematic in 

some jurisdictions, there is little information available regarding how widespread these 

problems are. Some courts, such as the paternity court in Prince George's County, 

Maryland, have focused on paternity cases and adopted procedures that enable the judicial 

system to efficiently handle a large volume ~f cases. 

This paper will examine reforms that can be implemented within a iudicial system.' • 
(Administrative process and genetic testing reforms are examined in separate papers and are 

not dealt with here). The paper will look at ways II) expedite contested cases, other ," 

contested case reforms, and options for improving interstate contested cases. There are tn....!'.· 
r 

reasons for examining ways to expedite a judiCial process, First,' the courts handle paternity~ 
;;. 

establishment eases in most States. Second, unless administrntive process is federally, !>.",'..-mandated, some jurisdictions, with strong court systems, are likely to continue to process 

most paternity eases judicially. Finally, even if administrative processes for paternity 

establishment are mandated or widely adopted, some complex contested cases may still need 

II) be adjudicated in the courts, Most States that currently use an administrative process for 

establishing paternity still use courts as a last resort in some eases. 

". 0" 
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• 
EXPEDITED PROCESS 

Many Slates that use judicial systems for eslablishing paternity have already implemented 

reforms designed to expedite the process. For example, some jurisdictions u ..: 

CQun Hearipg Officers. Some couns, including couns in pans of Delaware and 

Pennsylvania, allow court offidals~ other than judges, to make decisions in paternity cases. 

The.. officials, often called hearing officers or masters, may be able to order genetic teslS or 

tatify voluntary acknowledgments. This expedites the process by allowing officials other 

than judges to make decisions and take action. 

• 

lWicienl Case Scheduling. Courts expedite the process through innovative scheduling 

pnletices. Some courts schedule days for dealing solely with paternity, allowing the cases to 

be processed more quickly. Prince George's County, Maryland, for example, convenes 

paternity court once every other week, and processes at least 150 cases each day it is in 

.."sion. Some couns also schedule a trial date at the time of the blood draw, allowing just 

en,)ugh time to get Ihe test results prior to the trial. 

..... &!:trial C2nferencg. Courts in Philadelphi., Pennsylvania. schedule pretrial conferences 

between court personnel and the parties in contested cases. The conferences occur both prior.1~·"·•. 
r 

.. c • .- to genetic testing and after receiving genetic test results and are designed to encourage ,. 
"".-. <.-, 
-~--. ::;. ..volunlary acknowledgments so that the case will not have to go to trial. ;'" . ..-

Coordinatjon between Courts and IV-D. Many couns have found thai close coordination 

with th.e IV-D agency, on issues such as scheduling court hearings and trials, is essential to 

expediting the process. A number of States, including Colorado and Kansas. have 

established a child support judicial coordinator to serve as a liaison to foster open lines of 

communication and improved working relationships between the child suppon ~ency and the 

judiciary. ·t~x
.'. ....' 
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Such court management practices have been successful in expediting paternity establishment tit 

in many couns, but there are stiU many jurisdictions where the process remains lengthy. 


While the Federal government may want to encourage efficient court management practices, 


it would be difficult to federally-mandate each specific one. Practices that work in one court 


may not work in another due to local circumstllnces and procedures. 


Instead of attempting to federally-mandate specific court management practices, the 


Administration has adopted an alternative approach that gives States more flexibility, A 


legislative proposal in the President', FYl994 budget, will, if enacted, require expodited 


palemity establishment processes for contested IV-D cases. Under the Administration', 


proposal, States would likely have flexibility to design their own expodited processes, but 


would have to meet case processing timeframes established in regulation, In order to meet 


these timeframes, States and courts would have to implement efficient court management 


practices (including, as discussed above. court hearing officers, efficient case scheduling. and
.. 
pretrial conferences).' •ADDITIONAL REfORMS TO EXPEDITE CONTESTED CASES 

~ .. 

In addition to the expedited process requirement in the proposed legislation, there are other •;: . ,. •:. .. 
reforms which would speed up the process. These reforms are more universally applicable ~ . 
than the specific court management practices discussed above and therefore could be .." 

i~ 
.;\ 

federally-mandated by legislation. 

Ciyjl Proceeding. Historically, in most States, the paternity establishment process was 

initiated as a criminal proceeding. Criminal proceedings may have inhibited the paternity 

estabHshment process in severa! ways: 

• 	 The falher may have been less willing to voluntarily acknowledge paler:>ily if he was 

admitting to a criminal offense. ~:;. 
,.'~:-

• 	 The mOlher may have been reluctanl to subject the falher to • criminal ~~viction. 

• 	 Criminal proceedings required a higher standard of proof than civil pr~ings. 
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The Family Support Act of 1988 ~nQourued States to adopt civil. mther than criminal, 

• 	 procedures for establishing paternity in contested cases.' The vast majority, if not all. States 

now have civil procedures for paternity establishment. However. some States still have 

quasi-eriminal rules and procedures regarding paternity establishment (e.g., criminal warmn!$ 

Cur abandonment, arrest). Federal legislation could require States to develop completely civil 

procedures for contested cases, Civil procedures would likely expedite the process and 

create less conflict. 

A related issue is the evidence standard used in a civil process, Some States use a "cleat and 

convincing evidence" standard'. which is a harder standard to meet than a "preponderance of 

the evidence".' The harder standard makes it more difficult to prove paternity, To address 

this problem, the Interstate Commission' recommended a Federal statute requiring States to 

u~;e a "preponderance of the evidence" standard as part of a civil process for determining 

paternity. 

• The Interstate Commission also recommended a Federal statute preventing States from having 

laws making it a crime to father a child out-of-wedlock.· Several States currently have such 

crimin.llaws, which may hamper civil procedures for establiShing paternity. Alleged fathers 
; -". are more likely to coopemte in contested cases, and perhaps even voluntarily acknowledge. ie 

State laws do not make their paternity a crime. 
,", . 

". 
 \.-- . 

.-~-., 	

Service of Process. Service of process, under which notice is delivered to the obligor, is a ~. 
necessary part of obtaining jurisdiction over an obligor in a paternity proceeding. However,f 

the inability to serve process, e.g., because the obligor is purposely evasive or is frequently 

nol home, is • major reason for failed paternity establishment. Many States require hand

delivered personal service, by a sheriff or privale process server for example, for the inilial 

contact in a proceeding. (Subsequent notification, after the initial contact, is less difficult 

since first class mail can be used in most States). Some process servers, such as sheriffs, 
·i', 

may g.ive priority to serving notice in crimina1 matters or other civil cases, ra~fr than 
t ... 

paternity cases. 	 ':','. 
" 
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To address these problems, the IV-D agency in Prince George's County, Maryland has hir.:d • 

its own sheriffs that work exclusively on paternity and child support matters. In addition. 

some States authorize first-class or certified mail service even for the initial service of 

process, limiting the need for personal process servers. However. there are drawbacks for 

using mail or similar techniques for initial service. These methods provide little or no proof 

that the obligor actually received service. Such proof is important in order to protect the 

rights of the obligor. In addition. lack of proof may impede progress in a case. For 

example. the judge may be reluctant or unable to enter a default order if there is not 

sufficient proof of initial service. In addition, if the obligor is not served. he may challenge 

and overturn the order. Therefore. techniques such as first-class mail may be more 

appropriate for subsequent service rather than initial service. J 

mporaO' SUIl)lQO Orders. The Interstate Commission recommended a Federal statute 

requiring States to have laws providing for the use of temporary support orders. Temporary 

orders require the man to pay child support prior to the final adjudication of paternity if 

genetic test results reach a cenain threshold. Minnesota law allows the establishment of a •
temporary support order if genetic test results indicate a probability of paternity of 92 percent 

. or greater. Once the alleged father is obligated to pay support under the temporary order. he. 

no longer has an incentive to delay the paternity process by raising objections or other legal.: . 
t ' 

hurdles; therefore. resolution of the paternity issue should be expedited. In addition. the 	 ;; 
t·

child will start receiving support payments sooner. However, temporary support orders maY:". , .' . >",. '. 
~ be unnecessary if a rebuttable presumption has been created by genetic test results, since... . 

paternity resolution should already be expedited. They may also create confusion and 

additional paperwork if the support amount is changed when the final support order is 

established, or if paternity is never established. 

Retroactive Child Support. Another reform designed to expedite the process would be to 
,;;.; 

require States have laws for awarding retroactive child support, In some Stat~'l'couns have 
>

the authority to order retroactive support. In Minnesota, for example. courts c.in award 

retroactive child support for the two-year-period prior to the initiation of the piternity action . 
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• In other States, retroactive child support can be awarded from the time of birth or the time of 

filing for paternity or support. If the man knows he may be ordered to pay retroaetive child 

support, he will have less of an incentive to prolong paternity and support order 

establishment through dilatory tactics. 

1.0' Trials, Some courts still use jury trials to establish paternity'in some cases. Limiting 

the use of jury trials would expedite the process, This is,ue is discussed in another paper. 

OTHER CONTESTED CASE REFORMS 

In addition to reforms designed to expedite the process, other reforms for contested cases 

within the judicial system are needed. These reforms, discussed below, would increase the 

availability of evidence, prevent the father from relitigating eases where paternity has been 

established, allow children the opportunity to relitigate cases where paternity was not 
• • 

established, and allow men claiming to be fathers to initiate paternity actions. While these 

• . reforms can be implemented within a judicial system, they could also be used within 

administrative processes. 

. 
Admjssibility of Ta]ll:il Admissions. The Interstate Commission recommended a Federal " .... statute requiring States to proVide that written, videotaped, or audiotaped evidence of the 

dofendant admitting paternity be admissible as evidence in a contested case, A witness 

would have to testify, in person or by affidavit, that the person admitting paternity was the ,;; 
d"fendant. This provision would ailow additional evidence that could help prove p.ternity, 

Bes Judicata Effect of Fatemily Determination. The principle of res judicala, whicb is 

designed to bring an end to litigation in a case, prevents relitigation of • claim or issue after 

a final determination by a cOurt, Generally. divorce decrees that recognize paternity or other 

final paternity determinations are governed by res judicata; therefore. the ob1i~r cannot raise 
- ,."~-

non-paternity as a defense in a subsequent cbild support establishment Or enfo~i:ement 
" 

• 
proceeding. However. some courts have allowed paternity cases to be reopenta after a final 
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determination. To address this issue. the Interstate Commission recommended enactment of 

a Federal statute requiring States to have and use laws providing that a father whose palernily • 
has been previously established, perhaps during a divorce proceeding, may not plead non· 

paternity as a defense to a support action. JI) 

Nonjoinder of Child. While it is generally desirable to prevent (ather, from relitigating 

paternity determinations onoe paternity has been established, it may be appropriate to allow 

children to relitigate in cases where paternity should have been established but was not. In 

some States, a parentage action cannot be brought without joinder of the child as a party. n 

10inder is a Jeg~) principle that allOWS, or sometimes requires, persons involved in a lawsuit 

to be joined as plaintiff, to litigate the matter together. The problem with this practice is that 

if the child is joined as a party to the action, res judicata may prevent the matter from being 

relitigated, even if a technicality Or error prevented paternity from being established. On the 

other hand, if the child is not joined as a party, the child may have standing to ..litigate 

paternity at a later point. •Therefore, the Interstate Commission recommended enactment of a Federal statute providing 

that States may bring a paternity action without joinder of the named child. However, the ' . 
." 

Commission also recommended that State law would govern the res judicata effect of 
., 
{ 

..',' nonjoinder. Therefore l under the Interstate Commission's recommendation, State law could;, ,:. 
•-",-> . 

;:,~.. still prohibit relitigation, even if the child was not joined as a party in the original action. f?-',''''' . 

Alternatively. a Federal statute could re<juire that if a child in not named as a party in the ::: 

original action, the child has the right to relitigate paternity at a later point. 

Standjng to Brin2 a Paternity Actjon. In a few States, a person claiming to be the father of 

tJle child does not have standing to initiate a paternity action. The Interstate Commission 

encouraged States to give such standing to a person claiming to be the father •.For reasons of 
'i', 

equity. it is important to allow. father, who wants contact and a relationship!09th his child, 
. )-.

to initiate paternity establishment proceedings. However, if the child's mO!he'{..,is married or 

involved with another man who acts as a father to the child, allowing the man'~laiming to be 
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• 
• 

.::;.: -

• the biological father to initiate paternity proceedings could disrupt the family and potentially 

harm the child in some cases, 

INTERSTATE PATERNITY ESTABLISHMENT 

Contested cases can be particularly difficult 10 worle: when the pariies live in different States, 

If the alleged father lives out-of·State, a court must either obtain long-arm jurisdiction over 

the man" or refer the case 10 another State for paternity establishment. If an interstate 

refem! is made, the responding State's motivation for working another State's case may be 

low. lV-D agencies and parents compl.in that interstate paternity actions take 100 long, 

involve burdensome paperwork requirements, and are charatteriz.ed by a lack of 

communication and cooperation between States. Below is a brief overview of some reforms 

which might improve the interstate establishment of paternity, (See the issue paper on 

interstate enforcement for a more detailed discussion of the interstate issue). 

Use of Long-Arm. Use of long-arm would avoid interstate action by allowing one State to 

maintain control and work a case. Mos.t States. have Jong~arm authority in paternity cases; 

, ' however a rew do no\. A Federal mandate requiring States to adopt the Uniform Interstate '. 
· ., :. . Family Support Act (UIFSA), a recently-drafted model State statute governing interstate " 
~~. 

. j" 

.,"" " processing, would ensure that every State had long-arm authority. UIFSA includes a broad ~ : 
~"."-..-. long-arm provision that can be used to establish paternity. ~'i 
!,:.' 

Federal regulations require States to use their long-arm statutes, if they have a statute, where 

appropriate to establish paternity, However, since the State determines which cases are 

appropriate, long-arm jurisdiction is not widely used by most States. In order to increase the 

use of long-arm, the Federal government might: (I) eslllhiish financial incentives, or (2) 

require States to attempt long-arm jurisdiction before referring a case 10 another State, with 

only limited and specified exceptions, 
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Improving Interstate Locate. One of the primary barriers to working an interstate paternity 

case is locating the alleged father in another State. A national interstate network, the Child • 
Support Enforcement System (CSENet) is currently being implemented. This network will 

allow locate inquiries and other information to be transmitted electronically between States, 

thereby expediting access to locate data. Complete implementation, and possible future 

expansion of CSENet's functions should help improve interstate locate. 

Improving Service of Process, As discussed earlier in this papeft service of process can be 

an impediment to successful paternity adjudication. The problem is particularly difficult in 

interstate cases where it is necessary to serve an out-of-State individuaL Innovative scrvice

of-process techniques, such as certified mail, can help a court to serve process directly on a 

non-resident. without relying an out-of-state process server. In addition, if each State 

recognized and accepted other Stales' proof and methods of service, States would be able to 

more easily use other States' service in long-a.rfI'! cases. 

Liberalizjng rules of evidence. Evidence is essential to proving paternity in contested cases. e 
However, obtaining, transmitting, and admitting evidence in interstate paternity cases can be 

difficult. To address this problem, U!FSA authorizes use of innovative techniques for 

transmission of evidence between States (e.g., via telephone), communication between State{;
r: 

to obtain information, and assistance with discovery requests of another State. However!' i-
UIFSA only IlllhQdzes scme of Ihese aClions and does not regujre them. To go a step t 

t,' 
further, Federal legislation could regYire States to: act on discovery orders issues by other , f' 
States; use procedures that allow outoOf-Stale witnesses to testify by telephone; and relax 

conditions for admitting out-of·State documents. 
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• APPE1"'DIX, OVERVIEW OF PATERNITY PROPOSALS IN 
INTERSTATE COMMISSION REPORT AND ADMINISTRATION'S LEGISLATION 

Proposal 

Time limit for objections to genetic test results; 
otherwise results admissible without foundation 

Presumption of paternity based on genetic test 
· results· 

Use of default orders 

Expediled processes for paternity eslablishment 

Immunity from prosecution in connection with 
an acknowledgment of paternity; 
decriminalization of non marital parenlage 

Civil proceeding; preponderance of the evidence 

• 
, Putative father given standing to bring action 

Joinder of child not necessary; privity law 
governs res judicata effect 

Use of temporary support orders 

Admissibility of laped admissions and birth-
related bills 

Party with paternity previously determined-.' cannot plead non-paternity in support action 

Revised paternity performance standard 

Simple civil process for voluntarily 
: acknowledging paternity 
•LHospital-based acknowledgment programs 

i 
• 

Voluntary acknowledgment creates presumption 
: of paternity and is admissible as evidence 

Acknowledgment basis for seeking support 
· 

• 
: Hearing to ratify acknowledgment unne<essary 

Paternity determinations made by another State 
entitled to full faith and credit 

ity outreach programs with 90 % FFP 

Interstate 
Commission 
Re<ommendatlon 

X 

X 


X 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Administration's 
legislative 
Proposal 

X ••· 

X 
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•X 
• 
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· ,· X 

X 

X 


. X 


., · 

'"'r~'',, -' ..., , ' 

• 

,.' X 



• • 

. 


APPENDIX: VOLUNTARY ACKNOWLEDGMENTS 

The best way to expedite contested cases i. to avoid them. Even if formal proceedings •
against an alleged father have already begun in a contested ""se, the matter may still be 
resolved by a voluntary acknowledgment. Although an alleged father may be initially 
unwilling to acknowledge paternity, perhaps because he is uncertain whether he is actually 
the biological father, he may be willing to voluntarily acknowledge after seeing genetic test 
results which show a high probability of paternity. 

The Administration's proposed paternity legislation would require Slates to enaCt simple 
procedures for the voluntary acknowledgment of paternity. By requiring voluntary 
acknowledgment procedures as part of hospital-based and birth registration programs, the 
proposal particularly emphasizes early paternity eSlabli.hment. 

However, the Administration could take additional steps, most of which would require new 
Federal statutes, to increase the number of paternities established by voluntary 
acknowledgment and to expedite the process: 

Require States to devel9Jl procedures for ~iYing aUeg.ed fathers multi12le op!!Qrtunilies to 
voluntarily acknowledge. Slate', voluntary acknowledgment procedures should be widely 
available (i.e., not simply limited to hospilals). Furthermore, once formal adjudication 
begins in a contestell case, the alleged father should be given an opportunity to voluntarily 
acknowledge at every slage in the process. 

Reguire States to deyeJov oytreach PlVWlmj. Both the Interstate Commission and the 
Bradley/Roukema bill would require Slates to develop outreach programs for encouraging ., voluntary acknowledgments. The programs would include the distribution of written• 
materials at schools, hospilals, and other agencies, and would receive 90 percent Federal 

-~ .. Financial Participation (FFP). ... : . 

~. 

R"'Iu;re staff trainjn& pro&mmj. A report by the Department of Health and Human Servicesl~ 
Office of Inspector Geneml found that interview training for caseworkers was effective in ;;,. 
increasing the number of voluntary acknowledgments. (Department of Health and Human ;,; 
Services Office of Inspector General, 'Effective Paternity Establishment Practices: Technicai 
Report', January 1990, p. 15). Similarly, training of hospital and vital records staff is 
essential to the success of hospital-based voluntary acknowledgment programs. 

If. under State procedures, a voluntary acknowledemeO! myst be Illlified by a tribunal. 
reguire that ratification be expedited. Many Slates require that a voluntary acknowledgment 
be entered or ratified by a tribunal. In order to ensure that this process does not delay a 
finding of paternity, agencies that obtain voluntary acknowledgments could be.f.equired to 
forwatd them to the appropriate tribunal within a specified timeperiod after ~ving Ih. 
acknowledgment The Bradley/Roukerna bill would eSlablish a 10 day timefraln.. Also, the 
tribunal could b. required to ratify the acknowledgment without the necessity (i/' a hearing . . 

• 



• 
Require CQItectJon of information necessary for support determination be done concurrently 
l~ilb the palernily w;knQwledgm~Qt process. This will not increase the number of voluntary 
acknowledgments, but will ensure, in eases where an acknowledgment is obtained, that 
support order establishment can be done concurrently or as soon as possible after paternity 
establishment. 

ESlllblish conditions andJimi!s for challenging a voluntary W;knowledgmenl. This will 
ensure that. voluntary acknowledgment cannot easily be overturned. One possibility would 
be to specify time limits within which challenges must occur, such as I or 2 years after the 
acknowledgment. Another option would be to only allow Challenges upon a showing that it 
is in the best interest of the child. (David T. Ellwood and Paul K. Legler, "Getting Serious 
about Paternity", January 1993, DRAFT). The Bradley/Roukerna bill contains a provision 
that would require States to adopt procedures "under which an individual who vQiunlllriiy 
admowledges paternity may request genetic tests within I year of such acknowledgment". 
However, the bill does not specify whether the test results could be used \0 reverse the 
voluntary acknowledgment. 

Many of these reforms are discussed in greater detail in the paper 00 universal paternity 
establishment. . 
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ENDNOTES 

1. "Costs and Benefits of Paternity Establishment fl was an OCSE •funded study conducted by the Center for Health and social 
Services Research and Maximus, Inc. and published in 1985. Data 
was collected in 1979 throu9h 1981, so the results are somewhat 
dated. The study examined paternity establishment in Eugene, 
oreqon; Dane County, Wisconsin; and Essex County, New Jersey_
These localities were chosen for their above averaqe performance
and are not necessarily representative of localities nationwide. 
The localities all established paternity using judicial or 
qU8sijudicial procedures. The figures regarding average time 
necessary to establish paternity include both uncontested and 
oontested cases; therefore, the time for contested cases was 
probably considerably longer. In addition to the relatively 
lengthy time required for paternity establishment, there were a 
large number of cases where paternity was not established. 

2. While ell of the options discussed in this paper can be 
implemented within a judicial system for establishing paternity, 
many can also be implemented within an administrative system. 

3. Expedited processes for support order establishment and 
enforcement were mandated by Federal legislation in 1984. The 
experience of implementing these requirements inqicates that 
expedited timeframes ere an effective means of encouraging State 
innovation that effectively speeds up the process. • 

4. The Administration's proposed paternity legislation would 
require States to adopt civil procedures for the voluntary
acknowledgment of paternity, but would not require civil 
procedures for contested cases. 

~, 5. States 'Which Use a "clear and convincing evidence lt standard ,{-. 
" generally only use it in certain circumstances, such as ~~.'" posthumous proceedings. ~ , 

" 

. , 

6. In 1987, the u.s. Supreme Court, in Rivera v. Minnich, held I' 
that it is constitutional to determine paternity using a 
npreponderance of the evidenoeu standard. 

7. Congress, as part of the Family Support Act of 1988, created 
the U.S. Commission on Interstate Child Support, charging it to 
submit a report containing recommendations for improving the 
interstate establishment and enforcement of support awards. In 
1992, the commission issued its comprehensive final report which 
contained numerous recommendations. 

B. The Interstate Commission's recommendation did no,f:';'PPlY to 
statutory rape laws. .'," 
9, If an obligor has already received initial 5ervice~'he is 
aware of the proceedings. and he may inform the tribunal of • 
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• address changes if he moves so that the tribunal will be able to 
deliver subsequent service. 

10. The Uniform Interstate Family support Act (UIFSA). a 
:recently-drafted model State statute governing interstate 
processinq, would implement this recommendation in interstate 
eaSeS. Section 315 of UIFSA states, "A party whose pareritage of 
a child has been previously determined by or pursuant to law may 
not plead nonpaternity as a defense to a proceeding under this 
Act". See the issue paper on interstate enforcelfl.ent for a more 
detailed discussion ot UIFSA. 

11. For example, California (if the child is 12 years or older), 
Colorado, North Dakota, New Mexico 1 Ohio (unless good cause is 
shown for not doing so), Washington, and Wyoming require the 
child to be made a party to a paternity action. 

12. In order for a State to use long-arm 1n a case, the alleqed
father must have had "contacttl with the State, as specified by 
State law~ For example, many states' laws allow the use of long
arm in a paternity ease if the non-resident Obligor engaged in 
sexual intercourse, which may have resulted in the child's 
conception t in the state~ 
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ENDNOTES 

Annotation, 'Paternity Procee<!ings: Right to Jury Trial,' 51 ALR4th 565 

For example, see Mississippi §93-9·15 and Oklahoma 10 § 76 

Arizona, California, Delaware, District of Columbia. Hawaii, Idaho, Kansru;, New 
Mexico, New York, North Carolina, Sou!h Carolina, Tennessee, Urab, Washington 

For example, Illinois §40-2513(b) states that 'any party who desires a trial by jury on 
the issue of parentage must file a demand therefore pursuant to and within the time 
limits set forth in the 'Code of Civil Procedure'; Ohio §3111.12(D) specifies that 
'any party to an action brought pursuant to sections 311 1.01 to 311 1. 19 of the 
Revised Code may demand a jury trial by filing the demand within three days after 
the action is set for trial, If a jury demand is not filed within the three-day period, 
the trial shall be by the court'; Rhode Island §15-8-8.1 declares th.t 'trial shall be by 
the court unless trial by jury is claimed by ei!her party within 10 days after !he filing 
of an answer in which event the trial shall be by jury.' 

Colorado Revised"'tatute §19-4-128 

County of El Dorado v, Schneider, 237 Cal.Rptr. 51 (Cal. CLApp. 1987); !iXatl y. 
Hill, 714 P.2d 299 (Urab 1986) 

H!l~le v. SuperiQr Court Qf Arizona, Couoty of Marjco.pa, n8 P.2d 259 (Ariz. ApI'. 
(989) " 

,,;-, 

i~.· 
Kentucky, Maine, Mississippi, and Rhode Island added the jury trial right to !heir •" ,... provisions; New Hampshire and Urab did oat . 

", " i?'. 
States that have adopted the Uniform Parentage Act (UPAl are Alabama, California, :: 
Colorado. Delaware, Hawaii; Illinois, Kansas, Minnesota, Missouri~ Montana, 
Nevada, New Jersey, New Mexico, North Dakota, Ohio, Rhode Island, Washington, 
and Wyoming. Montana omits subsection 14(d), North Dakota and Wyoming add 
the phrase 'unless either party demands trial by jury" after the phrase 'wi!hout a 
jury' to their versions of the UPA, Missouri §21O.839(4) declares that "any party 
shall have a right to trial by jury. A request shall be made within ninety days of !he 
first respansi"" pleading. If a trial by jury is granted, such trial shall take place 
within 270 days of the order granting !he request for a trial by jury. Where !here is a 
trial by jury, the jury ,hall only make factual determinations on the issu';:'of 
parentage."f::: 
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http:Marjco.pa


•• 

• authorized two justices of the peace, "upon examination of the cause and circumstance" of 

parentage to order the parent or putative parent of an illegitimate child whose support was 

likely to become a parish expense to "make payment of money weekly or other sustenation 

for the relief of the child." The version of these laws in effect in 1776 (6 George 2, chapter 

31) authorized the parish officials who implemented the Poor Laws to apply one or more 

justices for the type of suppOrt order the law bad created. These applications were 

adminisuative in nature. Like other proceedings conducted "OUI of Sessions' they took place 

without a jury. Disgruntled defendants could appeal a resulting order to the Quarler or 

General Sessions of the Peace, but 'out of Sessions' appeals were decided by the session 

Justices alone. 

Of the six States that have adopted the Uniform Act on Paternity which does not provide for 

a trial by jury, four States added language allowing for the righl.· The Uniform Parentage 

Act provides affirmatively in §14(d) thaI trial shall nol be by jury. In the Oltplanatory 

comments, the National Conference of Commissioners on Uniform State Laws explained that 

"(I)he use of a jury is nol desirable in the emotional almosphere of cases of thls nature. The
•clause eliminating the jury is bracketed only because in some States, constitution. may 

• 	 prevent elimination of a jury trial in this context.' Eighteen States have adopted this Act, 

some with, some without §14(d).' 

, 
. . 

Observations f: 
".'. . 
'~ 

" ~ . . 
~:::~. In designing program revisions to Oltpedite the proeess for resolving disputed paternity casel.; 

~, . 
[as contemplated by the Adminisuation's proposed changes 10 42 USC §666(a)(2)). the dela~. 

inherent in jury cases cannot be overlooked. Burgeoning dockets in courts can result in 

scheduling of trials many months in the future. Lengthy proceedings involving tiling and 

arguing pre-trial motions. crafting jury instructions, and mustering Oltpert teatimony to 

explmn complex scientific evidence can complicate the resolution and precipitate frusuation. 

That a possibilily for a jury trial exisIS under statutes in a significant number of States should 

be a consideration in contemplating adminisuative mechanisms for resolving paternity cases. 

It will also be a factor in imposing case processing tim.frames. Methods for~iting the 

availability of jury trials (e,g., by mandating an explicit timeframe for electio~::or by linking 

• 
.,
,r .' 

to genetic testing) should be carefuUy explored. .,' 
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Approximately thirty States have statutes which permit the parties to request trial by jury. 

• 	 Of these. a few limit the right to demand a jury to alleged fathers only.' In only founeen 

States is there clearly no State constitutional or statutory right to trial by jury in a paternity 

action.3. 

Discussion 

• 

The historical nature of paternity proceedings as quasi-criminal coupled with the fru:l that the 

State. with all its resources and experuse, is maintaining the action, can persuade a judge 10 

roact favombly to an alleged father's jury trial demand. It is crucial to deflect this initial 

reaction, and devise a method for ensuring that, to the greatest extent possible, contested 

paternity cases are tried to the bench. Jury trials are not appropriate for paternity cases for 

several reasons, including docket delays of over a year. Lengthy trials use up valuable coun 

and attorney time, whereas a bench trial normally can be completed in half a day. Evidence 

is of a highly personal nature and, as is the case with other family law litigation, should nOt 

be affected by the chiUing effect of public disclosure. The delay factor acts in the favor of 

tbe alleged father by allowing him additional freedom from his support obligation, which has 

the further effect of providing a disincentive to prompt case resolution. 

In States wbere a statutory right to a jury trial in a paternity case exists, the person 

, " requesting a jury trial must generally request it in a timely manner according to State statute .. 

or procedure or it is deemed waiVed.' For example, Missouri Revised statutes §2!O.839(4);:'. 

:lo •• 	 specifies that a request for a trial by jury must be made within ninety days of the first ~ 

responsive pleading. In its 1993 legislative session(i Missouri amended tne timeframe within!). 

which a jury trial must take place after an order granting a request for trial by jury from 901:"-- . 
~" ... 	 days to 270 days, and also specifying that failu", 10 have a trial within such time period shaJI 

not result in a dismissal of the action. 

Although in 	moS! instllllces the jury trial never materializes, the mere demand invoked early 

on by an alleged father to preserve the right can be unsettling to the mother and demand 

considerable preparatory work for the State bringing the action. Because of the prospect of 

having to convince twelve laypersons of the reliability of scientific proof and 'teot challenges 

10 the mother!s Veracity, preparation for a jury trial can be intensive, i:~ 
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• TIlE AVAILABILITY OF TRIAL BY JURY IN CONTESTED PATERNITY CASES 

Executive Summary 

This paper e ..mines issues concerning the availability of trial by jury in an action to 
establish paternity. It specifies that approximately two-thirds of the States allow on. or both 
parties to a <on tested paternity case to demand a trial by jury. With the possible exception 
of Wisconsin, State statutes rather than the State constitution is the foundation for such right. 

While the frequency of actual jury trials occurring may be low as compared to case 
resolution methods involving stipulations, consent decrees, or bench hearings, the mere 
request can trigger considerable preparatory work on the part of the parties and their counsel. 
Seveml States' approaches to placing restrictions on circumstances under which a party may 
exereise the right to demand a trial by jury are featured, as well as a brief discussion of the 
historical underpinnings of paternity cases as quasi-criminal proceedings. 

Some possible ideas for legislative change at the Federal andlor State level in this regard are 
set fonh for consideration. Cl 

• 
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mE A VAILABILITY OF TRIAL BY JURY 

• 
IN CONTESTED PATERNITY CASES 

Introduction 

This paper will examine issues concerning the availability of trial by jury in an action to 

eslablish paternity and possible ideas for circumscribing the situations in which. party may 

demand this method of case resolution. 

Background 

• 

State law gener.illy governs whether a judge or jury will try a paternity case. Since the 

Seventh Amendment of the United States Constitution does not apply to State couns, any 

right to trial by jury in a paternity case must be bated on S!ruI< constitutional, statutory, or 

case law.' Only three States [New Jersey, Wisconsin, and Ohio] have case law that 

recognized the existence of a State constitutional right to trial by jury in a paternity case. 

However, all three States have enacted subsequent statutory provisions clarifying the extent 

of the right and under what circumstances it may be exercised . 

Ohio Revised Code §3111.12(D), effective July 15, 1992, provides th.t "any party to an 

action to eslablish paternity may demand a jury trial by filing the demand within three days 

after the action is set for trial. If a jury demand is not filed within the three-day period, the 

trial shall be by the court." The New Jersey Parentage Act, adopted May 21, 1983, specifies 

that the "trial shall be by the COUrt without a jury ,'unle .. a party to the action files with the 

court a written request for a trial by jury within 10 days after service of the complaint. The 

complaint shall contain a notice to all parties that they may request a jury trial within 10 days 

of the service of the complaint. Wisconsin's statute is different in that it calls for an 
affirmative waiver. Wisconsin §767.50 provides that the trial sball be by jury, unless the 

defendant waives the right to trial by jury in writing or by statemem in open coun. on the 

record, with the approval of the COurt and the complainant . 
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Approximately thir1Y States have statutes which pennit the parties to request trial by jury. 

or these, a rew limit the right to demand a jury to alleged (athers only.' In only fourteen 

States is there clearly no State constitutional or statutory right to trial by jury in a paternity •action.) 

Discussion 

The historical nature of paternity proceeding, as quasi-eriminal coupled with the faclthat the 
State. with. alJ its resources and expenise, is maintaining the action, can persuade a judge to 

react favorably to an alleged {ather', jury trial demand. It is crucial to deflect this initial 

reaction, and devise a method {or ensuring that, to the greatest extent possible, contested 

paternity cases are tried 10 the bench. Jury trials are nOI appropriate for paternity cases for 

several reasons. including docket delays of over a year. Lengthy trials use up valuable court 

and attorney time. whereas a bench trial nonnally can be completed in half a day. Evidence 
is of a highly personal nature and, as is the case with other family law litigation, should not 

be affected by the chilling effect of public disclosure. The delay factor acts in the favor of 

the alleged father by allowing him additional (recdom from his sUPPOr1 obligation, which has 
the fu!1her effect of providing a disincentive to prompt case resolution. 

In States where a statutory right to a jury trial in a paternity case exiSlS, the person 

requesting a jury trial must genemlly request it in a timely manner according to State statute 

or procedure or it is deemed waived.' For example, Missouri Revised Statutes §210.839(4) 

specifies that a request for a trial by jury must be made within ninety days of the first 

responsive pleading. 'In its 1993 legislative sessio"":; Missouri amended the timeframe within 
which a jury trial must take pl.ce after an order granting a request for trial by jury from 90 
days to 270 days, and also specifying that failure to have a trial within such time period shall 

not result in a dismissal of the action. 

Although in most instances the jury trial never materializes, the mere demand invoked early 

on by an alleged father to preserve the right can be unsettling to the mother and demand 

considerable preparatory work for the State bringing the action. Because of the prospect of 

having to convince twelve laypersons of the reliability of scientific proof and meet challenges 
to the motherls ve~city. preparation (or a jury trial can be intensive. 
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Many paternity cases can be resolved without the necessity of a fun adversary bench or jury 

trial. Frequently. even those cases in which the alleged father initially denies the all.galions 

become uncontested at a later stage, panicularly upon receipt of genetic testing results which' 

indicate non-exclusion and a high likelihood of patemity. With the advent of genetic testing, 

paternity actions have become less of a .tedibility contest between disputing panie, and more 

of an objective search for biological truth. Other than waiver by failure to make a timely 

demand, to what extent can the exercise of the right to demand a jury be limited? Of 

panicular note is a Colorado statute which links the right to trial by jury in paternity = to 

genetic testing results.' It specifies !hat the petitioner or respondent may demand a trial by 

jury of six persons to determine the existence or nonexistence of the parent and child 

relationship. However, if genetic tests or other !OSlS of inherited characteristics have been 

administeted as provided in section 13-25-126, C.R.S., and the results show that the 

probability of the alleged father', paternity is ninety-nine percent or higher, the alleged father 

may not demand a trial by jury. 

State constitutions generally conuti. a clause which specifies that "the right of trial by jury 

shail remain inviolote.· This type of clause generally is construed to mean !hat any right to 

jury trial that existed .t common law, on either the date the constitution was adopted or tile 

date the constitution specifies as being applicable, cannot be abridged by legislative 

enactment. Several COUrlS that have addressed tile issue of an alleged f.tIler·s constitutional 

right to trial by jury in 0 paternity case have found such right to be non..,xistent.' The 

courlS'whieh have found no constitutional right to a jury trial generally aver tIlat tIlere was 
no such tiling as a common law action for declaration of paternity and support, U1egitimate 

children being without a common law right to suppon from their fathers. That being the 

case, no right to jury trial existed and the legiSlature is free to grant or revoke the statutory 

right at any time. 

For example, the Arizona Supreme Court upheld tile constitutionality of Arizona's paternity 

StaMe which requires trial to the court and precludes the right to trial by jury.' In ilS 

opinion, the court traced the roots of Arizona common law. It noted panicularly that 

paternity actions did not exist under England's non-statutory common law because the 

common law did not impose a duty of suPPOrt upon tile fatller of an illegitimate child. It 

explained that 18 Eli;"beth, chapter 3, as amended, which created paternity actions in 

England. did not create a right to a jury trial in paternity actions. Instead, tIl;s law 
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authori%ed two justices of the peace, "upon eumination of the cause and circumstance" of 
parentage to order the parent or putative parent of an illegitimate child wbose suppan was 

likely to become a parish e.pense to ·make payment of money weekly or other su.tenation •for the relief of the child.· The version of these laws in effect in 1776 (6 George 2. chapter 

31) authorized the parish officials who implemented the Poor Law. to apply one or more 

justices for the type of suppan order the law bad created. These applications were 

administrative in nature. Like other proceedings conducted 'out of Sessions' they took place 
without a jury. DisgrunLled defendants could appeal a resulting order to the Quarter or 

Genom! Sessions of the Peace, but ·out of Sessions· appeals were decided by the session 

Justices alone. 

Of the six Stites that have adopted lb. Uniform Act on Paternity which does not provide for 

a trial by jury, four State. added language allowing for the right.' The Uniform Parentage 

Act provides affirmatively in §l4(d) that trial shall not be by jury. In the e.planatory 

comments, the National Conference of Commissioners on Uniform State Laws explained that 

'(t)he use of a jury is not desirable in the emotional atmosphere of cases of this nature. The
•clause eliminating the jury is bracketed only because in some Stites, constitutions may 

pnwent elimination of a jury trial in this context.' Eighteen Scates have adopted this Act, 

some with, some without §14(d).' • 
Observations 

.__ 	 In designing program revisions to eXpedite the proeess for resolving disputed paternity cases 

[as contemplated by the Administration's proposed changes to 42 USC §666(a)(2»), the delay 

inberen, in jury cases cannot be overlooked. Burgeoning dockets in couns can result in 

scheduling of mals many months in 'he future. Lengthy proceedings involving filing and 

arguing pre·trial motions, crafting jury instructions, and mustering expen testimony to 

explain complex scientific evidence can complicate the resolution and precipitate frustration. 

That a possibility for a jury trial exists under Slatutes in a significant number of Stites should 

be a consideration in contemplating administrative mechanisms for resolving paternity eases. 
It will also be a factor in imposing case processing timeframes. Methods for limiting the 

availability of jury mal. (e.g., by mandating an explicit timeframe for election or by linking 

to genetic testing) should be careful!y explored. 
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Federal Legislative Possibilities 

Since paternity establishment is a matter of State law. a Federal law which would wholly and 

Ullconditionally preclude States from allowing a party 10 a contested civil action from 
n:questing a trial by jury may be subject 10 challenge as Federal intrusiveness and contrary 10 
the Tenth Amendment. On the other hand, n:quiring States, as a condition of Federal 

financial participation in their child support program, 10 enact laws which restrict the 
availability of a jury trial to limited circumstances in which the demand is timely made, the 
results of genetic testing reflect an inclusionary percentage probability of paternity lower than 

the State', rebuttable presumption threshold, and the alleged father agrees to pay all costs 
and witness fees, as well as suppelt retroactive to the date of the filing of the action or the 
cltild's birth may be worth exploring. Alternatively, the matter of the right to o jury trial in 

a paternity case could remain a State delermination on a case-by-case basis, with StaleS gi'(tn 
the flexibility to repeal or place restrictions in the provisions of their jury trial statutes, such 

• as the changes made by Colorado, for instance• 
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ENDNOTES 

Annotatjon, "Patemily Proceedings: RighI 10 Jury Trial: 51 ALR4tl1 565 • 
2.· 	 For example, see Mississippi §93-9-15 and Oklahoma 10 § 76 

3. 	 Arizona, California, Delaware, DistricI of Columbia, Hawaii. Idaho. Kansas, New 
Mexico, New York. North Carolina, Soulh Carolina, Tennessee. Utah, WashinglOn 

4. 	 For example, Illinois §40-2513(b) states !hat "any party who desires a trial by jury on 
tl1e issue of parentage musl file a demand therefore pursuanl 10 and wilhin the time 

.limits set forth in the "Code of Civil Procedure"; Ohio §3111.12(D) specifies that 

"any party kl an action broughl pursuant kl sections 3111.01 to 3111.19 of the 

Revised Code may demand a jury trial by tiling the demand within three days after 

the action is set for triai. If. jury demand is nol filed within tl1e three-day period, 

the trial shall be by the coun"; Rhode Island §lS-8-8.1 declares that "trial shall be by 

the coun unless trial by jury i. claimed by eitl1er pony within 10 days after the filing 

of an answer in which event the trial shall be by jury.· 


5. 	 Colorado RevisedJ;tatute §l9-4-128 • 
6. 	 County of EI Dorado Y. Schnejder. 237 CaI.Rptr. 51 (Cal.Ct.App. 1987); Hyall v. 

Hill, 714 P.2d 299 (Utah 1986) •7. 	 Hoyle v. SuperiQr Coun of Arizona, County of Marjcooa. 778 P.2d 259 (Ariz.App. 
1989) 

8. 	 Kentucky. Maine, Mississippi, and Rhode Island added the jury trial righl kl their 
provisions; New Hampshire and Utah did nO!. .. 

9. 	 States that have adopted the Uniform Parentage Act (UPA) are Alabama, California, 
Colorado. Delaware, Hawaii. IHinois, Kansas. Minnesota, Missouri, Montana. 
Nev.d., New Jersey. New Mexico, North Dakota, Ohio. Rhode Island, Washinglon, 
and Wyoming. Montana omits subsection 14(d). North Dakota and Wyoming add 
the phrase "unless either pony demands trial by jury" .fter tl1e phrase "without a 
jury" 10 their versions of the UPA. Missouri §21O.839(4) declares that "any party 
shall have a right to trial by jury. A request shall be made wilhin ninety days of the 
first responsive pleading. If a trial by jury is granted. such trial shall take place 
witl1in 	270 days of the order granting the request for a trial by jury. Where there is a 
trial by jury, the jury shall only make faclual determinations on the issue of 
parentage. " 
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• 
Issues Surrounding Noncooperation and Paternity Establishment 

Executive Summary 

Child Support agencies have been struggling to improve paternity establishment performance 
in the face of rapid expansion in the numbers and rate, of out-of-wedlock birth" While 
there has been much discussion of thi, problem among teenagers, there has been little study 
of this phenomenon in the 25-44 age group which has experienced the most increase, 

There are a number of incentives for cooperation in paternity establishment, Paternity 
. establishment i, the first step toward a child support award which can provide some stable 
suppon for the child. In addition, there are non-pecuniary incentives, Knowledge of family 

medical history is important, The emotional and psychological benefits of a child knowing 
who his father is are important. As a matter of fact, a higher value is placed on these 
intangible benefits than on financial ones, 

• 
Cooperation and it corollary, noncooperation, has a fairly standard definition: appearance for 
appointments, appearance fot judicial or administrative proceedings', provision of complete 
and accurate information. While there are good cause provisions for noncooperation, their 
use so limited that they do not appear to be an option. Beyond this we have little 


; ,w 

information on noncooperation. This probably reflects the subjective nature of the 

-<:."': 

determination, Further, the paternity establishment process by its personal nature presents j'. .. •" .'. 
< 

even more problems. 
t 
~. 

="'. 
There are also disincentives for paternity establishment. The presence of informal suppon ~ 
an important factor, Child support agency attitudes can be negative. The Federal incentive' 

system works counter to rewarding paternity establishment effons. 

The literature provides a wide variety of findings and recommendations with regard to 

paternity establishment and noncooperation. Those studies which address agency 
performance show that poorly performing agencies often use noncooperation as a scapegoat. 

.:::. 
On the other hand, agencies which are better performers tend to dismiss non'*"'peration by 

.. • oj':: 

mothers as a nonproblem, or if a problem, one that can be easily solved by ajood 
educational program. The truth probably lies somewhere in between. clearlj;'.ggressive 
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management, highly motivated staff and strong administrative procedures can have an 
impact • 
But, cooperation is a voluntary action. We know little about the decision processes involved. 
In addition, there is little information about the older group of mothers where the increase in 
oUl-of-wedlock births has been so great, Finally. while we know some of the incentives and 
disincentives to establish paternity, there has been little examination of the role of fear of . . 
violenoe. Much has been said, but little written, on this factor. All of this presents us with 
a number of issues especially as we move to expand paternity establishment through stronger 

efforts and through expansion of the universe. 

• 
' .. .'.., . 
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.- .
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• Issues SurroundiAg Noncooperation and Paternity Establishment 

Who Needs to Csxmerate in Paternity Establishment? 

According to the Census Bureau Survey on Child Su~port and Alimony; 1989, as of Spring of 

1990, approximately 10.0 million mothers age 15 and over were living with their own children 

who were under 21 years old and whose fathers were not living in the households. The poverty 

rate for all women with children from absent fathers was 32% in 1989, thus 3.2 million mothers 

had incomes below the poverty level. The poverty rate for never-married mothers was 53.9% 

compared to a rate of 23.1 % for ever-married mothers. The poverty status of mothers with less 

than a high school education was 59.1 %. The poverty rate for mothers under 30 was 49.2%. 

Almost 56% of women of all income levels receiving Aid to Families With Dependent Children 

(AFDC) have never been mamed. Over one-half of the AFDC buaget~oes to families where 

• 	 the: mother was a teenager when her first child was born. Both of these statistics point out the 

importance of establishing paternity. The identification of the father and his potential to 

contribute to the care and financial support of his progeny could mean a step in the direction of.,.. 
• self-sufficiency for the family as well as savings for the States and the Federal Government.;', ,. . 
-":" .. i" ..• r --.' .. 	 Data from the National Center for Health Statistics indicate that 28 % of total births were out-qr-~ 

~, 


wedlock in 1990. This means that approximately one out of every four children in our soci~ 
;'. 

is born out of wedlock. Figures from the late 80's show that the out-of-wedlock bi!\h 

phenomenon has become ingrained; there is an increase in both actual numbers and in the 
percentage of growth rate. 

More specifically, the total number of births to unmarried mothers in 1990 totaled 1,168,384, 

a 6% increase over 1989. This is a 76% increase over the 665,700 out-of-wedlock births at the 

bel:inning of the decade in 1980. The 1980 figure represented, in tum, a 67% ;pcrease over the 

398,700 out-of-wedlock births reported at beginning of the previou; decade. h.' 
"..

The increases in the birth rates were substantial for unmarried mothers in all ag~ groups. Birth 

• rates were highest for unmarried mothers aged 18 to 24, with 57-62 per 1000. Because the 



" .. 


number of teenage women declined during the 1980's, the number of births to this age group • 

was not as high as might have been expected. 

However, the number of women aged 20 and older increased, particularly ..the 25 to 44 year 
olds. Increasingly this group is unmarried. This situation combined with the rising rate of nan

marital childbearing caused sharp increases in the number of out-of-wedlock births to thi' group: 
between 1980 and 1989, the humber of births rose from 393,94610746,289, an 89% increase. 
Because these women are older, it is possible thaI child support may be imposed and collected 
with more sueces, with this group than with the teenaged one, assuming that paternity can be 
established. (METS, 1992) 

Research has shown that welfare presents an intergencrational problem, willi young mothers who 
are the daughters of welfare molhers giving binh to additional children, who if they are women· 
may continue to depend on the AFDe system for the periodic support of themselves and their 

children. This group of women, although not the men who have fathered their children, has 
been the subject of research for some time. Unfortunately, Ibere is very little literature available 
which studies the older group of women who are responsible for the sharpest increase in unwed 

births, much less on the men who father these children. • 
What Benefits Deriye from this CocweratiQo?

• 

". 
But, what are the incentives to couperate with the various entities which can provide help w· 
establishing paternity? Establishing paternity is the fltSt step toward a child support award anll 
child support payments, in turn, can be a step toward family self-suffu:iency. Immediate wage 
withholding can provide a consistent source of income for the child and mother and medical 
insumncc can be an important part of the support package. Survivor', benefits through Social 
Security can be another source of incomo. 

There are also non-pecuniary benefits which derive from paternity establishm"i!\. Knowledge 
of family medical history can be important. There are also emotional and::psychological 

benefits. Knowing Ono,s father, or just knowing who he is, can be impo~t'to a child's 

development. Studies have shawn that bonding occurs within the first year of birth• •2• 
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• 
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Interestingly, the literature indicates that mothers tend to place the slrongest emphasis on the 

value of the non-Iinancial benelits of paternity establishment (Wattenburg, 1991; EllwOOd and 
Legler, 1993) and men do value their children. (Furstenberg, 1992) 

For public assistance recipients, cooperation in location and paternity establishment is a 
requirement for the receipt of AfDC and Medicaid benefits with certain good cause exceptions. 
Welfare recipients also receive a $50 monthly passthrough when the absent parents pays child 
support, There has boon movement in other Federal areas and in the States to tie cooperation 
in paternity establishment efforts to the receipt of other Federal and State social benelits as a 
means of limiting expenditures• 

• 

How Is COQperation Defioed at the federal and Swe Levels? 

Bu! how is cooperation and, by extension, noncooperation defined? The requirements for the.. 
level of cooperation fot various benefits are defined with varying degrees of precision in Feder.U 
and State regulations. Most of these regulations also include provision fot good cause 

exceptions. The requests for and granting of good cause e<ceptions represent such a minuscule 
portion of the AFDC and IV-D caseload that elaboration is not necessary. Let it suffice to list 
the good cause exceptions which apply to AfDC, Child Support and Medicaid: anticipated 
physicai harm; anticipated emotional harm; incest or rape; pending adoption; and, preadopti'f," 
service. r 

t . 
~ 

, ,.-. 
: ;, 

Cooperation, and its corollary non-cooperation, cannot be so clearly determined. The Federal 
AFDC regulations deflOe cooperation as: 

(I) Appearing at an office of the State or locai agency or the child support agency as 
necessary to provide verbal or written information. or documentary evidence, known to, 

possessed by, ot reasonably obtainable by the applicant or recipient; 
(2) Appearing as a witness at judicla! or other hearings or proceedings;' 
(3) Providing information, or attesting to the lack of information, ~~er penalty of,
perjury; and, .', ,. 

. '. " 
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(4) Paying to the chil!i support agency any support paymen!" received from the absent • 
parent after an assignment...has been made. 

The Food Stamps regulations are more detailed. They provide for good cause exceptions as they 
relate to specific provisions of the ~ulations, such as failure to appear for an interview, failure 
to provide a social security number, or failure to fulfill work requirements. The regulations 
provide numerous .xamples of what constitutes refusal to cooperate. 

At the State level, studies in California and Maryland include three of the four aspects of the 
Federal definition ofcocperationlnoncooperation; i.e., failure to appear for appointments, failure 

to appear for court proceedings, and failure to provide complete and/or accurate information. 
Michigan regulations include the same types of failure to cooperate; and, in addition, they stress 
the subjective nature of any determination of noncooperation and include factors to be taken into 
consideration before a finding of noncooperation. 

While there is some literature on noncooperalion with AFDe and Food Stamps, there is little 
information available on noncooperation in paternity establishment specifically. An Office of 
Inspector General report (January, 1990) based on visits to 13 sites which were considered •"effective" in paternity establishment provided the following general use definition of 
..- noncocperation for paternity establishment: 


., 
r?,~' ... ...refusal to keep appointments for intake interviews, legal hearings and blood tests, ~d.. ,...'-

'. 

refusal to divulge information about the putative rather. " :: 
'j~" -;.:. . ,.. . 

An area which is not addressed in the OIG report is the fact that the paternity establishmi:nt 
process """ be formal and legalistic and the interview process invasive. (Watlenburg, 1991) In 
this sensitive area, !he deftnition of noncooperation becomes prob1ematic~ 

Local practices can also be influenced by attitudes, caseloads and even pay scales for workers. 
Positive attitudes and reasonable caseloads can go a long way toward improving worker 

performance. Good pay scalb and incentives have also been effective in genel\itlng an increase 
in the numbers of paternities established. (METS, 1992) r:. 

", .":. 
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• 
~Vbat are tbe Disincentives to Cooperate in the Establishment of Paternit)1 

What is the situation at the time ofbirth7 Wattenburg, among others, found that with adolescent 


mothers the father was present at the time of the birth 60% of the time.(Wattenburg, 1991) 


Further, she and others hav.. concluded that the father is often around for some time after the 


. birth and often provides informal support. (Wattenburg, 1991; Radosh, 1990; Gabbard and 


WOlff, 1977; Bernstein, 1982; Price and Williams, 1990). Thu would appear to present a 


positive situation in which the issue of coopetation, or noncooperation, might not appear. Yet 


among the disincentives of establishing paternity after the birth is the presence of this informal 


suppon. The mother may not want to jeopardize her relationship with the father and the support 


he provides by involving him with the formal paternity establishment and child support system. 

(Wattenburg, 1991; Ellwood and Legler, 1993) Thus, she may provide incomplete or 


inaccurate information. 

This leads to a second disincentive for the mother to cooperate in paternity establishment: child 

• 
.. 

support agency attitudes. Often the nature of the paternity establishment process generates a 

negative response.(Wattenburg, 1991) In addition, the incentive payment system for child 

support agencies works against paternity establishment and could easily be influencing staff in 

this direction as well. 
•; -"' , . . 

Under the current formula for incentive payments, States are discouraged from pursuiiig.
'....... parernity work because payments are based on a ratio of collections to administrative costs.-.'_.. 

.
~ .. Paternity work, especially in the short term, generates administrative costs but does not tendlio.. 

generate large collections. This is even more the case with nonAFDC cases where incentlj,i:
• 

payments are capPed. Given thU environment, supervisors and staff must incline towirct 
werking big payoff cases, not paternities. 

Finally, there is an additional disincentive to establish paternity: fear of violence. It may be Ibat 

the mother has ended her relationship and has no desire to see the father again. This sentiment 

mayor may not involve actual previous experience with abuse or threats of violence. The tiny 

percentage of cases which fall into the good cause arena would indicate that thit.is not an avenue 

which is often - or easily - pursued. £:: 

-• 



It has been noted that in these difficult situations, the child support agency may not only not help • 
the mother but also may not proteet her. (Ellwood and Legler,I993) In relation to this issue, 

it should be noted that paternity establishment has important visitltion and custody implications 
whether the couple is married or not and which deserve serious consideration. Unfortunately, 
there is little literature available on the often unstated fears of these mothers for themselves and 
their children. 

Wbat Does the Literature Ielilli about Child SuPoort AGney 
Performance in Determinim~ and Oven;omjng Noncooperation in Paternity Establishment? 

• 

The stories of poor performance by child support agencies in paternity establishment are well
documented and often cite 'noncooperation' as a barrier to successful paternity establishment 

efforts. The orG report(1990) found that the two most important reported barriers to paternity 
estabHshment were the parents and the adjudication process. The report cites numerous 
suggestions by the agencies involved for improving case processing and management, including 

better interviewing, streamlining of adjudication, additional StIff and stiff specialization and •better interface between N -A and N -D and N -D agencies and the courts. Improvements in 
these areas often appear in descriptions of best practices by N-D agencies. 

.-"':"-.. : . 	 The report viewed parental noncooperation as an education issue to be addressed ~.:. . 
," 	

. '!'- -. . 	 informational programs on the benefits of paternity establishment. It noted 'mothers proville 
incomplete or no information about the putltive father due to a lack of understanding of the 

". 

benefits of paternity establishment and other factors.' This statement is matched by 'fathers do. 	 . 

not want to accept parental responsibility. ' Without dealing with the gender implications of 
these statements, the report continued to Slste that cmld support workers viewed favorably the 

use of financial penalties as incentives for cooperation. 

Mclanahan, Monson and Brown examined superior paternity estlblishment perfonnance in three 

counties in Wisconsin. (Mclanahan, Monson and Brown, 1992) They con'ii,i!ded that good 
administrative practices are more important than cooperation by the mother in iiUccessful effon .. "
to establish paternity. Among the administrative practices they found to be-,lmportant were 

recordkeeping that made records complete and available, a timely and pertinent intake interview 

6 • 
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using child support enforcement staff, and a reasonable caseload ratio. This latter turned out 

to be 300-400 cases per staff person in Dane and Racine Counties. A higher ratio of 700 per 
staff person in Milwaukee resulted in lesser performance. A recent GAO study indicated that 
nationwide the averng. caseload per staff member was 1,000. 

A recent Measuring Excellence Through Statistics (METS) report provided an overview of 

paternity establishment practices at the State level in 1992. The review included a sampling of 
effective progtlllllming related to hospital-based paternity establishment, simple and effICient 

procedures after the hospital, use of genetic test results, outreach and education, incentive 
program and intem:lationships with other progtllllls. The main conclusion was shot the provision 

of multiple opportunities for consent, timely intervention and case processing and strong 
management were major factors in the development of • successful paternity establishment 
effort. The paper noted the importance of innovative outreach and education and interface with 
other concerned agencies all along the continuum of paternity establishment . 

• 
A study of the Ohio demonstration project, Earents for Ohio" Children. showed that a series 
of complex interactions among various agencies and appa.retIt noncoopemtion by mothers to be 

major factors in poer agency paternity establishment performance. (Adams, Landsbergen and 

Hecht, 1990). They concluded shot administrative reforms would not be adequate to improve 
paternity establishment performance as required by the Family Sopport Act amendments of 1988 

and that 'intervention. directed at client attitudes might be required'. 
~. 
d , 

C 
A Maryland demonstration on custodial parent cooperation seemed to show that paretiptt 
cooperation was improved by efforts to improve interface between AFDC and Child SupPi/rt 

!" ' 
offices. However, it was not clear that the improved paternity performance was not the ~t 
of increased focus provided by the demonstration. (PacifIc Consulting Group, 1989). ' 

Price and Williams reviewed a demonstration paternity project in Nebraska which attempted to 
implement many of the educational recommendations contalned in the studies listed above. (Price 

and Williams, 1990). As part of the project, educational seminars were offered to mothers 
needing paternity established. The major purpose of the seminars was to inform the mothers of 
(I) the purpose of paternity establishment, (2) benefits of it 10 mother and c~ld, (3) the legal 
process for paternity establishment including the mothers rigbts and responsibil~es, (4) the use 
of genetic testing and test results, (5) what cooperation is required of the mqlher, (6) how to 

• 7 
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complete the paternity questionnaire. The issue to be addressed was whether this edUl:lltionai • 

effort would improve coopellition with the Specialized Paternity Unit (also part of the 

demonstration) • 

. 	The findings of the project ~ve been cited elsewhere as indicators Q.f poor agency performance 

in the face of information provided by the mothers. First, the statistics: 94% of the AFDC 

mothers knew the father's name, 49% knew his address, 29% knew the telephone number, 28% 

knew the social security number and 28% knew the employer's name. However, the results 

were that the paternity establishment rate was the same for those who attended the seminars and 

those who did not. Clearly poor agency performance and weak project administration were 

factors in the handling of this information. While AFDC paternity establishment rates did 

measurably improve, overall performance was stili poor. 

Ellwood cites the information provided as "considerable knowledge" of the alleged 

father. (Ellwood and Legler, 1993) However, the project report indicates that "these proportions 

seem higher that what is typi<:ally believed about this groulloOf mothers" in terms of information 
provided. However, it is possible that the results of subsequent locate work had impacted the 

data in the files. It is later stated that the "data do not reveal that the educational seminars •improved AFDC recipient cooperation of the IV-D agency. " 

• 


-.' . 
The very low paternity establishment rate in the project could wen reflect the quality of ~ . 

..,.--: .. 
40: 	 . ..-.' information provided; a sort of noncooperating cooperation. In addition, the report noted ~: 
'!'-" -. the average time for paternity establishment for AFDC mothers was seventeen and one.rujjf 

months while that for non-AFDC mothers was ten months. The report posits that the differenli-. 	 .•'" in information provided could be a faclOr in the time differential, with non·AFDC mothers mare 

motivated 10 provide accurate, useful information. 

Ann Nichols-Casebolt found poor agency performance in Arizona (Nichols-Casebolt, 1992) 

derived from poor interface between rv·A and IV-D and between IV-D and the courts. In 

addition, she found that specialization of tasks can be a barrier to paternity establishment if they 

are not well-coordinated, that community doubt about child suppert agency .~ectiveness can..-. 

affect willingness to cooperate, that the time lag in establishing paternity affectsbUth cooperation 

and efficacy of paterrtity establishment efforts. Finally, she noted that the Ariz\i»a definition of 

noncooperation included the standard failure to appear for interviews, etc. andlor not providing. 
8 • 
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complete or accurate information. She concluded that lack of cooperation was a function of lack 

of knowledge of the benefits of paternity establishment. 

However, she also connocted performance in Arizona with the Nebraska Paternity Establishment 

ProjOCI where she concluded thaI the educational program had little impact on paternities 

eStablished. Additional conclusions drawn from the Arizona study were that caseworkers believe 

that the provision of informal support by the father mitigates child support agency efforts to 

pursue paternity establishment and that poor agency performance means that the mother gets few 

benefits from the program anyway. This latter point and the absence of resources to address 

weaknesses would seem 10 create a self-fulfilling prophecy where neither side expects much from 

the other and thus nothing is achieved. It has been posited that this same set of attitudes may 

govern police response to domestic violence calls; an idea which could explain some of the lack 

of data. (Nolar to Cleveland interview, 1993) 

In Poor SuJllXlll, David Ellwood cites an unpublished study by Paul Jargowsky which addresses 
the noncooperation issue. The study notes that 'In very unusual cases, the mother may 

cooperate fully yel not know the identity of the father.••In our sample ot S2 cases from upstate 

New York counties, only one case in fifty-two did not have the name of the father listed.' 
Ellwood continues to emphasize the importance of also obtaining the social security number and 

to discuss the government's emphasis on pursuing paternity establishment as a source of welfare 

savings while the welfare system offers few incentives for the mother to cooperate. Further, 
" while the assumption that the government has just not been doing a good job on pate~. 
•eSlwlishment is probably a fair one. there tends to be a glossing over of the problem of wo. 

who provide inaccurate information or of performance in the face of rapidly increasing rates~f .. .~.. 
out-<lf-wedlock births. :::e: 

Finally, a number of focus groups were conducted in connection with the eStablishment of the 

Parents Fair Share Project (Furstenberg, 1992). Interviewers found a great deal of gender 

mistrust among the participants. Further, they found hostility toward the IV-D agencies. The 

mothers faulted poor performance and the fathers faulted failure 10 recognize the unevenness of 

the lives they lead. The interviewers also noted a great deal of misinformation by both parties. 
This combined with the hostility resulted in noncooperation with the IV-D~ency. Esther 

Waltenburg found similar misinformation and lack of knowledge of the welfare ;y,tem in a study 
in Minnesota. '.'..... 
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Focus groups from the Teen Parent Demonstration Project in Illinois and New Jersey found that • 
in addition to money and involvement with the child problems, teen mothers listed disputes 
involving jealousy, physical abuse, drugs and alcohol and attempted kidnapping. Interviews also 

revealed that a number of these women believed that if the father was already providing informal 

support and was emotionally involved with the child, that he would continue to provide what he 

could as a result of his emotional bond. This attitude could help explain what some have seen 

as a short-sighted view of the parental support situation. 

Here too interviewers found hostility to the IV-D system, including the view that its goal is to 

punish the father; fear of jeopardizing the relationship and support by dealing with the agency; 

and, the perception of hostility on the part of workers at the IV-D agency. This latter perception 

was felt by both, men and women . 

•
Where 	Does This Leave Us? 

, 

The literature provides a wide variety of findings and recommendations with regard to paternity •establishment and noncooperation. Those studies which address agency performance show that ... ' 	 poorly performing agencies often use noncooperation as a scapegoat, blaming their clients rather 


than their own weaknesses for failure to establish paternities. On the other hand, agencies whic~_.' 

--:.. : . .. 	 .. are better performers tend to dismiss noncooperation by mothers as a nonproblem, or if 1I.. 
--~ '", -.... 

, 

problem, one that can be easily solved by a good educational program. The truth probably li~, 
"...

-~ , :- . somewhere in between. Clearly, aggressive management, highly motivated staff and strori' 

administrative procedures can have a large impact. 

However, cooperation is a voluntary action. It can be influenced by threat of sanctions and 
other potential punishments but it still remains the mother's decision. Unfortunately, we know 
Iitpe about the decision proc~ses involved in noncooperation. Most of the literature deals ~th 
teenage mothers and the fathers of their children. It discusses how teen mothers and fathers 

often feel that it is important to sign the birth certificate but that marriage is not ~ways regarded 

as a good solution by the parents and social workers involved. 	 i:-: 
'., ,
.' 
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• 
Studies have not addressed the older group of mothers where the mte of increase in out-of

wedlock births has been so great. We know little about this latter group and their decision

making. We do know that with the younger group there is a deep-seated gender mistrust and 

• mistrust of the welfare system and other public agencies, including child support. It would 

not be surprising to see some of this reflected in the older group as well. This older group 

probably has more experienee in using or manipulating the system. 
'. 

Federal and State defmitions of cooperation, by necessity, have 10 allow for a great deal of 

subjective judgment. This combined with a welfare population that has some sophistication in 

dealing with the system has resulted perhaps in something which we can call noncoopemting 

coopemtion. The welfare recipient provides enough information to satisfy the caseworker that 

she is cooperating but nol enough to lead 10 a successful paternity establishment. Services are 

proVided without the necessity of jeopardizing the relationship with the male or more importantly 

",thout being forced to confront him, 

• 
This is a fuzzy area. Them is loIS of suspicion that fear of violence plays a role in the decision 

10 cooperate in paterltity establishment; yet, thete is little documentation. The percentage of 

good cause exception. is so small that on. tends to dismiss it. If child support assumnce and 

universal paternity establishment are to be implemented, this issue and others need 10 be 
examined. 

••--: 
. 

.. 
~: Major Issues Whjch Merit ExamjD!!ljon
','

'. .,.,".'~~." *-: I. Research 

A. 	 If the incentives to establish paternity for AFDC and financially independent women are 
primarily non-fmandal, how does a larger welfare passthrough or the promise of a child 

support assumoco payment, overcome,noncoopemtion in paternity establishment? 

B, 	 How are decisions to coopemte or not cooper!!le in establishing paternity made? , 	 , 

Women's groups and line workers could be sUrveyed• 
", .. 

• 	 Il 
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• 	 Interviewing concerning this issue will b. a part of Year Three activities 
undertaken by the staff of the Program Improvement Grant in Denver Colorado • 

C. 	 What do we know about coercion, abuse and violence .. factors in the determination to 
cooperate in paternity establishment'! 

• 	 Women's groups and line workers could be surveyed 

• 	 The Violence Against Women Act has bee. re-introduced, we could attempt to 
require that a study be conducted on non,cooperation in paternity establishment 
as part of this legislation. Any study should be limited to the paternity 
establishment process because this process is much more personal and potentially 
dangerous thaa the application for welfare benefits. (See below) 

• 	' Links could be established between OCSE and the OCS Family Violence 
Program. Joint research might be a possibility, 

• 	 At a minimum, programs throughout the Department of Health and Human •Services could be surveyed for their connection to this issue and possible 

, unintended negative impact. . ' 

.. : . .-, II. Regulations and Initiatives 
' -.--. .'" ,- ' .. -:' . - -, A. How do we capitalize on the presence of the father at birth and in early infancy ~. 

• 
~ 

" 	 establish paternity and involve him in the life of the child even if the adult relationshiP 
is tenninating? 

• 	 Regulations could be issued in this area based on the experiences of the Program 
Improvement Grants in New York City and Denver requiring the use of trained 
personnel to work with both parents during both the pre and post natal period in 

the hospital and at related facilities. 

• 	 An initiative could be launched to encourage work with loeal a;il.reaus of Vital 
Statistics to improve information gathering for patemity establishment including 
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• 
the use of additional supplemenwy community sensitive staff at the hospital and 
allowing for information regarding paternity establishment to be provided within 

a reasonable time period after the binh, IlIther than just in the hospital at time of 

binh. 	 OCSB has already initiated contacts in this area at the natio.a1level. 

B. 	 If paternity establishment is to become mandatory under a child support assurance 

system, should good cause be redefined? 

m. Legislation 

A. 	 The Violence Against Women Act currently under considellltion could be amended to 

include a study of the role of abuse and threats of violence against women by their 

partners, whether the pulative father or not, in the paternity establishment process. 

B. 	 Ate the custody issues that derive from paternity establishment a factor in the 

determination to cooperate in paternity establishment? Will they become more of an 

issue with universal paternity establishment efrorts? 

• • Consideration. could be given to legisiation that W?uld require that paternity 

establishment be decoupled from other legal steps. Custody rights could rest with 

the mother unless specific legal action is taken to redefine them. 00... . . 
.",0 .....-:" .. 	 i' 
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GENETIC TESTING: EXECUTIVE SUMMARY 


As a result of Federal requirements and advancements in genetic testing technology, genetic 

testing is now routinely used. However, States conduct testing and use test results in 

different ways, some of wokh may create lack of uniformity in interpreting test results, and 


. 'orne of which create unnecessary delays in establishing paternity. This paper ~ines 
ways to streamline !be paternity establishment process through genetic testing reforms. 

INCREASING STANDARDIZATION IN GENETIC TESTING 

Accreditation of Paternity Tesling LabollllOties. The Federal Government may wanl to 

require that IV-D agencies use tesl results obtained from a laboratory accredited to perform 

such tests. While the American Association of Blood Bank (AABB) is the organization that 

presently provides accreditation, additional researel! would need to be conducted prior to 

recommending !be AABB as the organization 10 provide accreditation, if such accreditation 

were federally-mandated. 


Use of DNA Tests, Another issue 10 be considered when ~ining standardization of 

genetic testing for parentage is which methodology - DNA or the traditional sequential 

testing - should be the methodology of choice. The traditional sequential testing is well

established ""d slightly cheaper. Tbe DNA testing has advantages as well: il is viewed as 

state-of-the-art, is nOI dependenl on scarce reagents, and can be used in cases where the man 

is deceased . 


INCREASING AND EXPEDITING mE USE OF GENETIC TESTING 

Ensuring the expeditious use of genetic tesling is essential since most men will voluntariJy 
aclmowledge after receiving lest results that show a high probability of paternity. Some ,; 
options include: t,

\. 
-
-

\ 
. 

t• 	 Use of default orders, with due process safeguards. when the man refuses to '.
~, .cooperate with genetic testing. 	 ,.-
" 

• 	 Offering the parties the opportunily to voluntarily submit 10 genetic testing before 

such lests are ordered. 


• 	 Offering free or subsidized genetic tests. 

• 	 If tests are nol free. collecting appropriate fees or reimbursement only after testing is 
completed. 

,:; ; 

• 	 In cases where il is necessary 10 order testing. require thaI tests be co-~J:elled based 

on Ihe petition alone, without the need for additional testimony or evia~""e . 


. ~. 



• 	 Provide blood drawings at a court or agency office while the parents are present for 
hearings or other appointments. • 

INCREASING THE VALUE OF TEST RESULTS 

In some States, admitting genetic testing evidence can be cumbersome and the test results 
. may be given little weight. To address these problems, the Administration has proposed 

legislation which would require States to adopt procedures: . 

• 	 which provide that any objection to genetic test results must be made in wiiting within 
a specified number of days prior to any bearing at which such results may be 
introduced in evidence, and if no objection is made, the test results are admissible as 
evidence without further foundation. 

• 	 that create a rebuttable, or at the option of the State, conclusive presumption of 
paternity if test results indicate. threshold probability of the alleged father being the 
father of the child. 

There are also additional reforms that would improve the value of genetic test results. 
Possible options include: 

• 	 Use of retesting or additional tests if objections are raised to test results, rather than 
automatically proceeding to • trial or hearing. •

• 	 Encouraging the parties to sign agreements, as part of the adjudication of the 
paternity, that increase the value of test results (e.g., the parties agree to abide by the·. 
results). ;. 

•."."C' ••.' 	 .:.: . 	 t: . .. 
 ~
' 
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GENETIC TESTING 


• In recent years, scientific advancements in genetic testing have revolutionized the paternity 
determination process. Genetic tests can usually either exclude a man from consideration or 
establish the probability that he is the father at 99 percent or higher, leaving little doubt as to 

whether an alleged father is actually the biological father. Genetic test results provide 

powerful evidence and may, if they show a high probability of paternity, encourage fathers to 

voluntarily acknowledge paternity. 

Fcderallaw requires States to have procedures for compelling all parties in a contested N-D 

case to submit to genetic testing upon the request of any party.' Federal financial 

participation (FFP) is available at the 90 percent rate to cover genetic testing laboratory 

costs. As a result of Federal requirements and advancements in genetic testing technology I 

genetic testing is now routinely used. However I States conduct testing and use test results in 

different ways, some of which may create lack of uniformity in interpreting test results, and 

some of which create unnecessary delays in establishing paternity. For example, some States 

• 
do not take swift action against an alleged father who refuses to cooperate with tests, do not 

ad,ninister tests in an efficient manner, and do not give test results adequate weight in the 

paternity determination process . 

In order to streamline the paternity establishment process, issues in three areas need to be
" .

examined: (I) increasing standardization in genetic testing, (2) increasing and expediting th~ 
• ".1 

use of genetic testing, and (3) increasing the value'of test results. {.,.,. 
r 

~ ;.-.INCREASING STANDARDIZATION IN GENETIC TESTING .. 
~;.. ..-

To assist in ensuring that laboratories performed both legally and medically acceptable 

genetic tests, in 1976 a joint committee of the American Bar Association (ABA) and the 

American Medical Association (AMA) established guidelines that recommended sequential 

testing (1) Red Cell Antigen, (2) White Cell Antigen (HLA), and (3) the Enzyme and 

Proteins. Using the sequential testing method, laboratories are able to exclude at least 90 

percent, but preferably 95 to 99 percent, of all falsely accused men. Another~advantage of 

this guideline is the ability to sometimes exclude a falsely accused alleged fa~r during the 
!.

fIrSt or second tier of testing, thus reducing testing costs. 
", .
.' 
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As more laboratories became involved in paternity testing, concern grew that the ABA! AMA • 

guidelines were not enough. That is, there should he standards that requite competent staff 

and a properly designed set of laboratory procedures to ensure the accuracy of test results. 

To augment the ABA! AMA guidelines the American Association of Blood Banks (AABB) 

started on-site laboratory acc..eaitation in 1985. Under a grant from the Federal Office of 

Child Support Enforcemenllhe AABB developed the Standard. for Parentage Testing 

Laboratories which were published in 1990. In developing the'standards, the AABB received 

assistance from the American Bar Association, the American Medical Association, the 

American Society for Histocompatibility and Immunogenetics, and the College of American 

Pathologists. These standards form the basis for the Parentage Testing Accreditation 

Program of the AABB and are subject to future revision as the state-of·the-art and experience 

dictate. For example, the AABB established standards for DNA testing in 1992, a technique 

in experimental stages at the time the original standards were fonnulated. 

II should he pointed out that the AABB reviews laboratories based on the laboratories' ability , 

•to exclude falsely accused men rather than on inclusionary evidence, i.e., that is genetic tests 

thai provide inclusionary evidence by showing the likelihood that an alleged father is the 

natural father. 

Shoyld the Federal Government mandate aecmlitation of laboratories? Thirty-six of the " 

fifty-four (67 percent) Child Support Enforcement !V-D agencies use ~ AABB accredi~': 
laboratories for paternity testing. While five States use the Deoxyribonucleic Acid (DNA) ;': 

test exclusively, the majority of States who use AABB accredited laboratories have eontrnc~: 
"' that require for a battery of tests to be performed sequentia1ly and only as necessary to r 

exclude parentage or reach a specific inclusion rate. (States with statutory requirements of 

rebuttable presumption vary from a requirement of 95 percent to 99 percent inclusion rate.) 

If the Federal Government were to authorize an organization 10 provide accreditation, which 

should it be? It is apparent that the AABB has had a major role in tho standardization of 

genetic testing and has been successful partially because of its sensitivity in involving other 

organizations (as listed above) in the development of standards. While the o~... 
organizations have not been contacted to determine their interest in acquiring .·,leadelllhip in 

" 

accreditation, the AABB is recognized by many in the CSE community as the hrganization 
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responsible for accreditation of parentage testing laboratories. No other accreditation system

• seems to exist in the parentage testing arena. Whether the AABB would suppon their 

accreditation program being a mandatory one rather than the voluntary service that it is now. 
however. remains in question ~d would need to be explored further. 

One might ask why mandate some form of accreditation, when 36 State CSE programs 

already exclusively use accredited laboratories on a voluntary basis? Several States have 
reponed some difficulties in usage of nonaccredited laboratories that do not have contracts 

with the CSE agency. For example, in one State. even though there is a statewide contract 
with an AABB accredited laboratory which is used exclusively by the CSE agencies, judges 

have discretion in which labs are used once the case is litigated. Specifically, a local lab 

vendor that is not AABB accredited is sometimes used. This local lab charges $138.00 per 

person while the lab contracted by the State charges $\30.00 per person. (Whether the 

actual accuracy of the testing suffers is unknown.) In another example, while the State CSE 

agency uses its two AABB accredited contractual labs exclusively, there are instances where 
once a case is litigated a judge will order the testing to be done by another laboratory that is 

not accredited and does not have a contract with the State. This can increase genetic testing 

• 

prices for State CSE agencies . 


Laboratories that are not presently accredited may resist a mandatory accreditation program. 
The AABB charges a fee of $1,800 for accreditation. One representative of the Human 

Identification Trade Association (HITA)' maintains, however, that it is not the cost of the " .---:.: -. .-	 accreditation that serves as a resistance. Rather, nonaccredited laboratories do not have to (.' 
'".". 	 c-- follow the AABB standards which enables them to take shoncuts, thereby diminishing qualitt . 



--~ 
'!"-'. ' 

" 
~. 

.- .
. ...- . -	 control. Moreover, because shoncuts in laboratory procedures may be taken, nonaccredited;~'·. 

~ ... 	 laboratories may bid lower prices. If a State agency's Request for Proposal (RFP) for 

genetic testing does not require AABB accreditation and puts a lot of weight on a bid with 


the lowest cost, the State may be tempted to sacrifice test accuracy for the lowest bid. 


There appears to be no data that are statistically sound that can prove that quality control is 

inferior in 	labo~tories that are not AABB accredited. Because of human involvement, even 

AABB accredited laboratories make mistakes. A possible solution to make ce$in that 

genetic testing is accurate is to pass a Federal statute that requires retesting u~· the request 
of either pony - the mother or alleged father. 1jJe implementation of such a s\atute could 

• 
.' 
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potentially have a high price tag. Consequentially, certain prerequisites such as evidence that • 


the laboratory may have made a mistake or corroborating evidence of the defendant', 


paternity would need to be built in. in re Paternity 0/Br01cher, 551 N.E.2d 1160 (1990) is 


an example of an appellate case where the first round of testing excluded the alleged father. 


The retesting provided inclusionary results. 


A final issue that needs to be examined in the accreditation area is whether States should 


have one statewide contract or permit contract staff who do !V-D work (such as county 


attorneys) to seek their own contracts. In some States where this is permitted there is • wide 


range of prices even though various contracts are with the same genetic testing firm. 


DNA or Ibe l!'l!ditional baueQ' of lesls? Another issue to be considered when examining 


standardization of genetic testing for parentage is which methodology - DNA or the 


traditional sequential testing - should be the methodology of choice. 


The traditional sequential testing has ""era! advantages. First, because it has been around 


much longer than DNA it has a legal tradition. Second, it is a geed metllodology aad is 


capable of reaching a 99 inclusion rate as can the DNA test. Third, unlike DNA, data from 
 •
previous testing can be used if additional testing i. necessary. Fourth, the testing is slightly 

cheaper. The two laboratories that do the most business as CSE agency contracts charge an .. 

average of $85 per person for the sequential testing and $100 per person for the DNA ~~" 

...'- testing.:) ! :... ,,
~..:~- <.-,-:-- .....-- " 

The DNA testing has advantages as well. First, both the popular press and staff in criminal ~"" 

law practice view the DNA test as a Slate-of-the-art test which in tum is changing public 

perception of DNA in a positive fashion. Second, it is not dependent on geed reagents. The 

scarcity of reagents (used in HLA testing) is growing as a result of their increased use in 

other medical fields. Third, its ability to be used in cases where the man is deceased has 

caused that type of testing to increase. Paternity can be established after the father is dead. 

The State of New York appears to be the only State that prohibits the use of Ql'IA results in 

coun. (It is interesting to note, however, that the New York CSE program's~ntracted 
genetic testing laboratories use DNA if necessary.) Five CSE agencies use D~ as the test 

of choice, while the other States use DNA if necessary. Lack of statutes and case law could 
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• 
l'<'tentially ~use problems in the admissability of DNA testing in a court room setting. 

Perhaps State CSE programs using DNA without supporting case law highlights that few 
'paternity cases are appealed. Finally, it should be noted that some adverse case law against 

DNA exists. For example, the Commooweailh ofMassachusetts vs. Lanigan, 596 N.E.2d 

311 (1992) establishes that DNA findings as a stand-alone test are not permitted. It does 
. permit use of DNA findings in conjunction with HLA. The States of California, Minnesota, 

and the territory of Guam also have case law that coutd pose problems for DNA admission. 

Perhaps testing trends need to be observed longer before a decision is made as to whether the 

Federal Government should have a role in recommending which methodology is used and if 
so, which one. 

lNCREASlNG AND EXPEDlTlNG THE USE OF GENETIC TESTING 

• 
Ensuring the expeditious use of genetic testing is essential since most men will voluntarily 

acknowledge after receiving test results that show a high probability of paternity. Some 

options, which could either be mandated or encouraged by the Federal Government, are 
listed below• 

Use Default Ordell When Man Refuses to Cooj)elllte wjth Iestin~. Default orders, which 

allow paternity to be established based on a refusal to submit 10 genetic testing, provide an... , . . incentive for men 10 cooperate with testing. While most States have general default order 


provisions as pan of their civil procedures, the circumstances under which a default order 

..-.'•• 

can be issued, and the extent to which such orders are acrually used varies. Not all States 

.,.....- ", 

-j.-....... have specific provisions which provide for default orders based on the man's refusal to .
- . 
~ cooperate with genetic testing... . 

Legislation proposed by the Administration as pan of the President's Piscal Year 1994 

budget would require State. to use default orders to establish paternity when the alleged 

father refuses to cooperate in contested cases. This provision doe. not specifically mention, 

but may encompass, cases where a party refuses to comply with an order for genenc testing. 

Both the Interstate Commission' and BradleylRoukema', however, recommend Aefault order 

provisions that specifically apply to cases where the man refuses genetic testintl.: Judges or 
hearing officers may be more likely to use a default order for failure to coope~,with 

• 
'> 
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genetic testing if State law allows default orders specifically for that purpose. The drawbacl<' • 

of default orders is that they may be perceived as too severe, although State law should 

provide for due process safeguards such as adequate notice. 

Offer Genetic Testing Before it is Qrdered. Prior to Qrdering genetic tests in a ease. States 
could ~ the tests to see if the parties will submit voluntarily. Genetic tests could be 

integrated as part of voluntary acknowledgment programs. If a father is unwilling or 

reluctant to acknowledge, the N-D agency could offer genetic tests. If one of the parties 

does not submit to tests voluntarily. testing can then be ordered. 

Offering and encouraging genetic testing as part of voluntary acknowledgment programs 

should increase the number of fathers who acknowledge since most fathers will voluntarily 

acknowledge after receiving test results that show a high probability of paternity. Offering, 

instead of automatically ordering, tests creates iess conflict and may allow the paternity issue 

to be resolved based on the eooperation of both parents. This reduced conflict may improve 

relations between the parties and benefit the child. The tests would also resolve any doubts 

the father may have about paternity, thereby possibly strengthening the father-child 

relationship. In addition, delays, hearings, and paperwork needed to order testing can be •
avoided. On the other hand, if testing is encouraged and widely available, the number of 

fathers who voluntarily acknowledge gdor to testing may decline. Increased testing will leati 
-'. 

to increased laboratory costs, 90 percent of which is currently paid by the Federal ..• i:'.' .. -.. . Government. Many genetic testing laboratories are already operating at capacity and may ~. 
.-~ 


have trOUble, at least initially, handling an increased volume of tests. It appears that when ~;

'-', ':-- . ,- . 

laboratories (the large ones) experience slippage in turnaround time, however, it is remedic't: 

by expanding operations or adding shifts. ' 

Genetic testing could be integrated as part of hospital-based voluntary acknowledgment 

programs. However, arranging genetic tests in a hospital could be difficult since a mother', 

stay in the hospital after birth is typically short. The cost for blood drawing in a hospital 

would likely be expensive, considering the high COSt of other hospital services. In addition, 

the methods for genetic testing of newborns is limited. Most genetic tests are4YPically not 

used before. baby's sixth month since it is difficult to draw blood from an iolint. 

Technology is available for drawing blood from the umbilical cord, but it is n<it widely used. 

Idaho, which recenUy conducted a pilot project on umbilical cord testing, suspended the 
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• project after discovering !hat such tests were difficult to arrange and were often not 

completed since medical staff in the delivery room were often disuacted by more pressing 

matters. An alternative, which is easier to implement, is to obtain a DNA sample, using a 

swab, from the baby's mouth. 

Because of these difficulties, no State has integrated genetic testiog into its hospital-based 

program. Integrating genetic testing into voluntary acknowledgment programs administered 

by IV-D agencies outside of the hospital may be more feasible. 

Offer Free or Subsidized Genetic Tests. If genede testing is routinely offered to alleged 
fathers, the question arises: who will pay for the tests? Under current Federal policy, • IV

• 

o agency may charge any individual, except for Aid to Families with Dependent Children 

(AFDC) or Medicaid recipients, a reasonable fee for performing genetic tests. Ifpaternity is 

established and genetic tests were perfonned, the IV-0 agency must attempt to obtain a 

judgment for the costs of the genetic tests from the party who denied paternity or, at State 

option, from each party. Therefore, in many cases, a father whose paternity was established 

after genetic testiog will be required to pay for the tests• 

Offering free or subsidized tests in all cases may encourage fathers to voluntarily cooperate 

with testing, without the need for an order and its attendant delays. The main drawback to . 
.. this approach is its cost. It may also encourage the "overuse' of testing in cases where the ~. 

,,. 
......'": .. 

-

father would otherwise be willing to voluntarily acknowledge paternity without testing, if fret': 
or subsidized tests were not available. r' 

~. " :'.-'.... 
An alternative to free or subsidized testing in all cases would be to only dlarge the man for;: 

the tests in cases where paternity is established.' This approaCh discourages overtesling and 
conlrols the governmenl's costs, but only charges the man if he is aclually llIe f.ther of the 

child. 

Have Statc Finance Testine Up-Front, [f tests are not free, the Slate can still finance testing 
up-front and coUCCt fees or reimbursement 1ater.7 This .pproach decreases deIi>ys and 

reluctance to take the tests due to the cost. Currently, a pany may be orderec!ib pay costs 
" prior to testing. and some tribunals may delay testing to give the man time to '!I've money to ..' 
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pay for the tests. A recent Health and Human Services Office, of Inspector General report • 

found that up'front State financing of tests was an effective technique for expediting the 

paternity establishment process' 

!:&rnDel Testing Based on Petition Alone. In cases where it is necessary to order genetic 
testing. some States will not order tests simply on the basis of a petition or the mother's 

signed statement alleging the man's paternity. These States require additional evidence or 

testimony, often in the form of a hearing, which can slow down the process. To address this 

problem, Federal law might he revised to require that test be ordered based on a petition 

alone, without the need for additional testimony or evidence. 

Provide On,Site Blood DrawjUg, Many IV-D agencies, inclUding agencies in Maryland and 
Tennessee, provide on-site blood drawings at a court or agency office while the parents are 

present for hearings or other appointments. On-site drawing expedites the process by 

preventing: scheduling delays, missed appointments, and the need to relocate alleged fathers 

who "disappear" after an initial hearing. .. 

On-site blood drawing also bas other advantages. First, procedures may he adopted that •strengthen the chain of custody in that a loeal official (e.g., officer of the court, sheriff, etc.) 
, . , becomes pan of the chain of custody process. Second, logistical problems may he " 

-' diminished. Especially in rural States, each county seems to have its own courthouse. On- ,f,
" ,..;...,. .. 
.." ":'. site blood drawing at a county courthouse in • rural area where neither a blood center, ,. , 
.'~ ~ 

~, hospital, or CSE agency exists, can eliminate the necessity of the parties to travel long 	 t; 
" ;" .distances. 

INCREASING THE VALUE OF TEST RESULTS 

While refonns are needed to ensure that testing is conducted quickly in all appropriate cases, 
reforms are also needed to increase the value given to test results. Some men will still not 
voluntarily acknowledge after receiving test results that show a high probability, of paternity. 

In such cases, test results need to be used and given adequate weight in the par£inity 

adjudication process. Statute or case law in nearly every State provide that g~c test 

results that exclude a man as a possible father or establish a probability of patetllity are . 
admissible as evidence. However, in some States, the process for admitting such evidence 
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• 
can be cumbersome and the test results may be given little weight. The Administration's 
proposed paternity legislation. mentioned earlier. addresses these problems in the following 

provisions: 

Admissibility of Genetic Test Results. States would be required to adopt procedures whieb 
provide that any objection to genetic test results must be made in writing within a specified 
number of days prior to any bearing at which such results may be introduced in evidence. 
and if no objection is made. the test results are admissible as evidence without further 
foundation. Thi. provision would prevent delays resulting from last-minute challenges. and 
would limit tim...:onsuming foundation requirements in cases where no objections are raised. 
Adoption of such procedures might be more palatable if States were required to use 
laboratories that used certain testing standards as required and monitored by a laboratory 
accreditation program. 

• 
Presumptjon of PatcmiC/ Based on Genetic Test Resulls. States would be required to adopt 
procedures that create a rebuttable. or at the option of the State. conclusive presumption of 
paternity if test results indicate a threshold probability of the alleged father being the falber 
of the child. A rebuttable presumption is likely to expedite paternity resolution by shifting 

the burden to the presumed father to disprove paternity. A conclusive presumption. would 
conclusively resolve the matter by establishing paternity. At least 26 States currently have 
rebuttable or conclusive presumptions based on genetic test results. While Texas uses an 

exclusion rate. the remaining States use an inclusion rate ranging from 95 - 99.8 percent. I~:, , . 
.-"";' .. also should be pointed out that some States require a higher inclusion rate in their genetic -., . . .... .' testing contracts than their inclusion rate for rebuttable presumption. thus placing stringent 
>-.,:- . demands on laboratories for accurate tests. 

While the proposed legislation provides a starting point, there are still additional reforms that 
would improve the value of genetic test results. Possible options include: 

R!:Iestio~ Ilf Additional Tests. If a man is still unwilling to volunwily acknowledge 
paternity after genetic testing. the case usually goes to a hearing or trial. In such cases. 

there may be scheduling delays and the adjudication itself may be lengthy and.,exponsive. 
The man, if he believes the test results are inaccurate. will likely object to th.t.fesuJts,,
creating the need for additional testimony and proof that will likely further d~y"resolution . 

• 
..' 
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However, the use of retesting or additional tests may help to avoid hearings or trials. Some •
men may be willing to voluntarily acknowledge paternity, without a hearing or trial, if 

retesting or additional tests confirm the results of the initial test. Furthermore, since testing 

mistakes may be mede in some cases, this allows such errors to be discovered without the 

need of going through. trial or hearing. 

Some State statutes, including Nebraska's, specify that "if the resull of genetic testing ... is 

disputed, the court, upon reasonable request of a party, shall order Ihat additional testing be 

done by the same laboratory or an independenllaboratory at the expense of the party 

requesting additional testing."' The Uniform Parentage Act, which has been edopted by 17 

States, provides that "the court, upon reasonable request by a party, shall order that 

independent tests be performed by other experts ....~I. Despite such statutes, it is not clear 

that Slates use additional testing on a regular basis. 

A drawback of retesting is that the alleged father may use it simply as a dilatory laCtic. 

However, in most cases, additional testing should be completed fairly quickly, so the delay 

should be limited. Another concern is thai, if the Slate pays for additional testing, all alleged 

fathers may request retesting at significant public expanse. On the other hand, if the alleged • 
father must pay for the tests, as under the Nebraska Slatute, he may be unwilling, and 

retesting will rarely if ever be used. Charging the alleged father only if paternity is " 
.--:'-.l,< . 	 subsequently established may prevenl frivolous requests for retesting while not discouraging f:..'.' 

-..' legitimate ones . 


:i: 	 SljpulatjQnsor Aueement~. Some States encourage the parties to sign an agreement, prior !O 
testing. There are several possible typos of agreements: 

• 	 Some jurisdictions encourage the parties to stipulate the admissibility of the test 

results. 

• 	 Some Slates encourage the alleged father to sign an agreement, stating ·~at he will 
w.··. 

voluntarily acknowledge paternity if the test results show a probability !if paternity 

above a certain threshold. :', • .' 
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• • Some jurisdictions encourage the parties to sign a statement agreeing to abide by the 

test results. Under Washington, DC law if the panies sign such an agreement and the 

test results show at least a 99 percent probability of paternity, paternity is 

automatically established without the need for further proceedings. 

The first type of agreement is useful if test results must be used as evidence in a contested 
case. It avoids the need to meet burdensome evidentiary requirements and prevents a party 
from objecting to the test results unless a significant error in the testing is found. The other 

two types of agreements make it less likely that a contested hearing or trial will be necessary. 

LEGISLATIVE INITIATIVES 

Many of the reforms discussed in this paper, if they are to be implemented, will require 

Federal legislation. The Administration may want to consider legislation that would: 

• 
• Require IV-D agencies to use only genetic test results obtained from a laboratory 

accredited to perform the testing technique that was used. [This option needs further 

research for two reasons: (1) an accreditation requirement may discourage or prohibit 

States from using new, state-of-the-art techniques which might not yet be accredited, 

and (2) the American Association of Blood Banks, the organization that presently 
~ .. 

provides accreditation may not suppon a federally-mandated accreditation program.] ~, 
~.- .. 

~ •-... , . .~-. • Encourage or require the use of a particular testing technique as the test of choice. 
r 

f' 


.,... .. 
(Further research is need to compare DNA testing ve",us traditional sequential testini···· 

to determine if one is clearly preferable or cost-effective). 

• Require States to have and use laws providing for default orde", when the man 

refuses to cooperate with genetic testing. 

• Require States to use procedures that would give panies the opponunity to voluntarily 

submit to genetic testing before tests are ordered. 

", ." 

• 
,.' 
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• 	 Provide free or subsidized genetic lesting. (Further research on lbe cost implications 
and State versus Federal financing is needed). • 

• 	 Require States to pay up-front for genetic tests, and only allow fees or reimbursement 

to be collected after testing. 

• 	 Require Slates to have and use laws providing that, in cases where it is necessary to 
order testing, lests be compelled based on the petition alone, without lbe need for 

edditionaJ IeStimony or evidence. 

• 	 Require States to have procedures for on-sile blood drawings at court or agency 

offices. 

• 	 Require SlaleS to have and use laws providing for retesting or .dditional lests. 
(Research is needed regarding whether retesting should be used on a routine basis or 
only when requested by a party, and who should pay for retesting). 

• Require States 10 have and use laws regarding agreements or stipulations between •parties 	lbat would increase lbe value of test results, and 10 have procedures for 
encouraging patties 10 enler such agreements. 

.-': .. 
:;,,: . To avoid the risk of overwhelming States, the Administration may want 10 prioritize and i· 

- <,.-.-	 r 

<-~ limit the number of Federal mandaleS it attempts to impose, particularly since States are stil\~. ' 
"'< struggling to implement Family Support Act requirements, 

... .. 

<,' 
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ENDNOTES 


• 1. Tho only exceptions to this requirement are cases where (1) 
an AFOC recipient has established good cause for refusing to 
cooperate, or (2) the IV-D agency has determined that paternity 
establishment would not be in the best interest of the child in a 
case involving incest, forcible rape l or pending legal 
proceedings for adoption. 

2. The Human Identification Trade Association is a national non
profit association of 35 private DNA testing laboratories and 
commercial manufacturers whose members process over 90 percent of 
the DNA tests in the United states to establish human identity, 
including forensic and paternity DNA tests. 

3. The $85 per person may be a little overstated. Accordinq to 
two sources, approximately 30 percent of genetic testing 
completed under IV-D agency contracts results in excluding the 
alleqed father. In a hypothetical situation where 100 alleqed
fathers are beinq tested, 30 ot them would be exeluded. Of those 
.JO, 3 of them would be excluded at the first tier of testinq
(RCA), hence not requirinq the HLA test. Usinq averaqe fiqures, 
an additional saving of $630 per 100 cases may be realized. 

• 
(Some contracts charqe $15 per person for the RCA test and do not 
charqe additional costs if the alleqed father is excluded at the 
first tier of testing• 

4. Conqress, as part of the Family Support Act of 1988, created 
the U.S. Commission on Interstate Child support, charqinq it to 
submit a report containing recommendations for improving the 

, interstate establishment and enforcement of support awards. In 
1992, the Commission issued its comprehensive final report whic~, 
contained nUmerous recommendations. i. ~.' ' ... . • ' 

5. In both the last and current sessions of Congress, Senator ~ , 
Bill Bradley and Representative Marge Rouksma introduced ~ 
legislation that, if enacted, would implement many of the !,: 
Interstate Commission I s recommendations. ;;,;' 

0. current Federal policy allows States to charqe men a fee for 
genetic testing even if paternity is not established. States can 
also charge mothers a fee. It is unclear how many states levy
such charges. Many do not charqe falsely accused men. 

7. It is unclear if some States actually charqe fees for testing 
prior to conducting the tests, but States are allowed to do so 
under current Federal policy. 

S. Department of Health and Human Services 
General, "Effective Paternity Establishment 
ReportU, January 1990, p .. 16. 

"1;
itt: . 

Office of ~spector 
Practices:"',_ Technical

.'..' 
:" 
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9. Neb,Rev,Stat. §43-1417. 

10. Uniform Parentage Act, section 11(b) . • 
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EXECUTIVE SUMMARY • 
It is vital that child support awards are updated regularly to provide for the 

child's needs and the parents' financial circumstances. In the past, States required a 

"change of circumstances" before their courts or administrative bodies would adjust a 

child support award amount. Because the updating of amounts was optional, many 

'orders were never reviewed and adjusted. With the passage of the Family Support Act 

however, the Federal government for the first time mandated that States regularly 

review and adjust lV·D cases in which an assignment of suppOrt rights has been made 

to the State, with several exceptions. 

The Family Support Act mandated demonstration projects to test and evaluate 

model procedures for 'reviewing and adjusting child support award amounts. Four • 
States, Colorado, Delaware, Illinois, and Florida conducted such projects. They 

illustrate both the imponance of automation to an efficient review and adjustment 

process, and examples of reasons why parties may not wish to have their cases 

reviewed. The limitations of the demonstration projects, and the Oregon updating 

project should be kept in mind however, because their results were undoubtedly 

affected by the fact that none of the States tested the 1993 review and adjustment 

requJr~ents, and two States, Florida and Illinois, did not process cases in which a 

review indicated that a downward adjustment was warranted. 

Several proposals to alter the teviev: and adjustment process include: 1) the 

Downey/Hyde propcsal; 2) the United States Interstate Commission recommendations 
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• to Congress; and 3) the BradJeylRDukema companion pieces of legislation, While tbese 

suggestions differ in substance, they reveal an acknowledgment of the importance of the 

review and adjustment of child support awards regardless of the form of the future 

child support system. 

States are developing creative innovations in their endeavor to implement the 

review and adjustment requirements. For example, at least 13 States are developing 

pro se practices to make the process mOre comprehensible for those pursuing review 

and adjusrmenr actions on their own. 

Australia has tackled the regular updating of child support awards differently 

than the United States, adjusting orders once a year based on prior year's tax 

information. We might wish to study its system in depth both to learn from its 

e mistakes, and benefit from its experience. 

The review and adjustment system of the future does not necessarily have to 

resemble the present one. There are variations such a system could take, among which 

are a mandatory system, one with limited "opt.outs", or one similar to that of the 

existing one, where non·AFDC parties may in effect l'Opt_in!> to procure a review and 

adjustment . 
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BACKGROUND • 
The importance of child support orden; which accurately reflect the economic 

circumstances of the parents while still adequately providing for the needs of the 

children cannot be overestimated. Historically, State laws governing updating of child 

support orden; have required that the party seeking a change in the award amount must 

prove that a material change in circumstances has occurred since entry of the order. 

Several States require that the change in cirtumstances be substantial and continuing. 

Still othen; impose a condition that the change be one that could not have been 

contemplated at the time the order was initially established. Meeting this burden of 

proof has often made obtaining a change in the amount of child support a difficult 

undertaking for many parties, and one which often required a lengthy adven;arial • 
proceeding to resolve. 

Child support orden; established prior to the adoption of State guidelines may be 

grossly inadequate. Even the use of guidelines in establishing the initial award amount 

does not ensure that orden; continue to meet the support standards set by the 

guidelines. To address these problems, Congress passed the Family Support Act (FSA) 

of 1988 (P.L. 100-485) which amended S 466 the Social Security Act (the Act), (42 

U.S.C. 666), to require States effective October 13, 1990, to develop procedures for 

review and adjustment of orden; consistent with a State plan indicating how and when 

cltild support orden; are to be reviewed and adjusted. l 

• 
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• The Federal Office of Child Support Enforcement (OCSEl, has defined "review" to 

mean "an objective evaluation, conducted through a proceeding before a court, quasi~ 

judicial process, or administrative body or agency, of infonnation necessary for 

application of the State's guidelines for support to determine the appropriate support 

award amount, and the need to provide for the child's health care needs in the order 

through insura.ru::e or other means.H2 [c has defined "adjust.:ment" to mean "an upward 

or downward change in the amount of child support based upon an application of State 

guidelines for setting and adjusting child support awards; andlor, the provision for the 

child's health care needs, through insurnm:e coverage or other means.") 

Either parent or the N·D agency may request a review, and any adjustment to 

the order must be made in accordance with the State's child support guidelines. The 

• requirements for the review aod adjustment process are important because they 

constitute the first Federal requirements to modify child support orders under their N·D 

programs. In the past, while States were required to establish and enforce orders, 

modification services were optionaL" 

As of October 13, 1993, States must have implemented a process whereby orders 

being enforced in the title N·D system will be reviewed no later than 36 months after 

establishment of the order or the mas! recent review of the order and adjusted in 

accordance with the State's guidelines for support award amounts. States must eonduc! 

reviews in N·D cases in which support obligees have assigned their rights to support to 

the State, unless the Stare determines that it would nor be in the child's best interests, 

aod neither parent has requested a review. This includes cases in which benefits under 
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the AfDC, title N-E foster care, or Medicaid programs are currently being provided. It • 

does nO[ encompass orders in former AFOC, title N-E foster care, or Medicaid cases 

even if the State retains an assignment of support rights to the extent of any unpaid 

support that accrued under the assignment which remains due to the State after 

assistance terminates. 

In N-D cases in which there is no current assignment of support rights to the 

State, including former recipients of AFOC, title N-E foster care, or Medicaid benefits 

receiving continued IV~D services, review is required at least once every 36 months only 

if a parent requests it. The State must also notify each parent whose case the N-O 

agency is working, of the right to request a review, provide a 30·day notice to both 

parents that a review will be conducted, and a notice of proposed adjustment that 

allows the parents 30 days to challenge the review findings. In all N·O cases, if such a • 
review indicates that adjustment of the support amount is appropriate, the State must 

proceed to adjust the award accordingly. 

The Oregon Updating Project 

Before Congress enacted the FSA, Oregon iniriated • project in October, 1988, to 

develop and test a strategy for periodic review and adjustment of child support orders 

with the aid of. grant from the Federal Office of Child Support E.nforcement.(OCSE) 

About a year later, after the passage of the FSA, OCSE funded four demonstration 

projects to test review and adjustment. Those projects will be discussed below. 
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• The Oregon project' lasted nineteen months (March, 1989 to September, 1990) . 

The Child Support Updating Unit (CSSU) handled reviews of 5,001 IV-D cases. After 

eliminating inappropriate cases, the agency reviewed 4,054 cases, and obtained adjusted 

orders in 693, or 17% of those cases appropriate for review. It should be noted 

however, thot in 355 case. the agency began a review which it had not finished by the 

end of the project period. S 

The study limited the sample to IV-D cases, and chose an approximately equal 

number of existing suppon: orders established by administrative and judicial processes 

selected for review each month. The study selected only those orders which were 2.5 

years or older, over which the support enforcement division had jurisdiction. This 

excluded most non-ArnC rif-D cases that Were not former AFDC cases, (over which the 

• district attorneys have authority).' 

Cases which the CSSU deemed inappropriate for review included: 1) cases in 

which the youngest child would be emancipated within three months of case selection, , 
2) cases in which the parem was not the caretaker, 3) cases with incarcerated obligors, 

4) cases with AFDC "good "ause" determinations, S) cases in which modifications were 

already pending. Oregon excluded almost one·fifth of cases from the review process .. 

Findings in Oregon 

The CSSU adjusted 81% of the orders upward, while it reduced only 19% of the 

cases. The average child support order increased from $133 to $212 per month, a net 

increase of $79 per month (59%), One noteworthy finding of the project was that 
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adjustment increased the number of orders with medical support awards, so that • 
medical support orders were incorporated into almost all modified orders. For 63% of 

AFoe cases with adjusted orders and 73% of non-AFOe cases with adjusted orders, this 

was the first time medical support had been included in the order. The project also 

discovered both that adjustment was more likely to occur in AFOC cases than non·AFOC 

cases (20% of eligible AFoe cases were adjusted compared to 7% in non-AFOe cases), 

and that it was less expensive to modify orders for AFOC cases than non·AFOC cases 

($560 for AFoe cases versus $1,010 per non-AFOe case). 

The project report suggests that both of these results may have occurred because 

in AFOC cases, unlike non·AFDC cases, CSSU workers did not have to request one of 

the parents to authorize a review of the existing support order. Therefore, a higher 

proportion of AFoe cases selected were adjusted. The agency already possessed all the • 
financial inforenation concerning the AFoe obligee, which reduced both the case 

processing time and the number of procedural steps that were required to be made.7 

The srudy also discovered that it was less expensive to adjust orders through an 

administrative process ($496 per case), than by judicial process ($770 per case).' Tills 

is not surprising however, if we consider that administrative procedures tend to be more 

simple and expeditious. The Oregon project reported an overall decrease in compliance 

rates (from 70% to 64%) in the 12 months following adjustment, although only the 

decrease in compliance among AFOC cases (70% to 63%) was statistically significant. 

• 
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• The importance of automation 

• 


The report also emphasized the importance of an automated system for the 

review and adjustment process. It states: 

[tlhe importance of automated support in the Oregon project cannot 
be overesrimated. Case seiection was entirely automated by the mainframe, that 
sysrem provided case information, including information about obligor and 
obligee earnings through an interface with Employment Wage Commission files. 
Case tracking was also automated through the microcomputer Data Retrieval 
System. 

Automation is likely to playa key role in the fuNte of child support and particularly in 

the review and adjusunenr process, where automation could potentially allow automatic 

sclleduJing of review and adjustment cases upon either request or when such review 

came "due", and ease calculation of adjusted child support orders . 

DemollStration Projects 

[n addition to its other mandates, the Family Support Act (Sl03(e)), also 

required the Secretary of the Department of Health and Hunum SerVice. to enter into.' 

an agreement with four States to conduct demonstration projects to test and evaluate; 

model procedures for reviewing child support award amounts. States competed for 

demonstration project grant", which OCSE awarded to Colorado, Delaware, Florida and 

Illinois. Delaware acted as Ihe lead State for the evaluation effort, and it awarded a 

contract for the eva1uation.9 
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Project limitations • 
While these demonstrations provide examples of different review and adjustment 

processes, and may enlighten us generally with their results, we should keep in mind 

one of their primary limitations: they did nO! apply the implementing regulations of the 

PSA. Because OCS!!. had not yet issued the fina1 implementing regulations covering the 

1990 and 1993 FSA review and adjustment requirements during the demonstration 

project period, the demonstration States applied their interpretations of the FSA review 

and adjustment requirements. The States operated independendy and in fact often had 

inconsistent policies on review and adjustment. This fact is important because the 

regulations are likely to effect future outcomes of State review and adjustment 

processes. • 
A second important limitation of the proje<:t is that only Delaware (the smallest 

State, with three counties, and a population approximately that of the District of 

Columbia) conducted it on a Statewide basis. Colorado and Florida initiated it in six 

counties and four counties; while Illinois launched it in two judicial districts, Cook 

County and 6th Judicial Circuit. 

A third limitation of the project was that two of the four demonstration States, 

.Illinois and Florida, did not process any cases in which the review indicated a 

downward adjustment was warranted. Both States reasoned that: (1) processing of 

downward modifications was against the best interests of children; and (2) there may 

•
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• 	 be a conflict of interest for IV-D attorneys, who are often perceived as representing 

applicants or recipients of services) not the State. 

OCSE has recently addressed the latter issue in • forthcoming information 

memorandum (or !M). Our research has found that at least 26 States and one temtory 

have legislated that neither the custodial parent nor the non~custodial parent is the 

"client" of the IV-D agency, or the attorneys who work for the IV-D program.'· The 

State Supreme Court of Oklahoma has recently held that no attorney-client relationship 

was formed between the district attorney and the State Depanment of Human Services 

when the district attorney attempted to collect child support from the noncustodial 

parent. (See Haney v. Oklahoma. 850 P.2d 1087 (Okla_ 1993). In addition, the 

American Association of Public Welfare Attorneys has also issued a policy memorandum 

• 	 which takes the position u1at the IV-D attorney represents only the IV-D agency, and 

that no attorney-client relationship exists between the IV-D agency and the recipient of 

IV-D services." 

This stance is advantageous in that it may reduce the possibiliry of conflicting 

interest when those of the parent and those of the State differ. Such conflicts may arise 

for example, when a N-D attorney learns that a parent has received public assistance at 

the same time that he or she received support directly from another parent, and 

therefore, the interests of the State (possible prosecution for welfare fraud), conflict 

with those of the parent (defense). 

It should be noted (hat there is still debate on this issue. In her recent amcle, 

Marilyn Ray Smith of the Department of Revenue, Child Support Enforcement Division, 
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in Cambridge, Massachusetts, indicates that in her opinion, there is a conflict of interest • 
for a !V·D agency or anomey to initiate pro~eedings "on behalf of' noncustodial parents 

seeking downward modifications.12 

Afourth limitation of the demonstrations was that no! .11 of the States processed 

interstate cases. While Delaware and Colorado (for Colorado the exception was the 

existence of a URESA order in another State) reviewed interstate cases, both Florida 

and Illinois did not. Because interstate cases represent one of the most difficult types of 

child suppon cases to wo~ future review and adjustment results in ureal'! case 

scenarios will differ. 

State Demonstration Project Processes 

All four states conducted the review of child support orders by obtaining current • 
financial infonnation from the parents or independent data sources and applying The 

State's child support guidelines to determine whether any adjustment in the order was. 

warranted. The specific procedures used to conduct the review, the sources of 

infonnation used, and the process used to modify the order differed among lhe four 

projects. 

Colorado conducted The reviews using financial infonn.tion on both parents 

obtained from financial affidavits submitted by the parties or from independent data 

sources, such as the Colorado Department of Labor and Employment database. If the 

review indicated an adjustment was appropriate, project staff attempted to obtain a 
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• stipulation to the modifie~ order from the parents; if this failed, they referred the case 

for coun adjudication. 

Delaware integrated (he review and adjustment process through the Family 

Court. Parents were required to bring financial infonnarion to a Family Coun 

mediation session, where mediators conducted reviews in concen with rv-D workers 

who provided documentation available from independent sources. If the review 

indicated that an adjustment was warranted, the mediator attempted to negotiate an 

agreement to the modified amount. If mediation failed, project staff referred the case to 

" Master's hearing. (Masters are analogous to judges in Delaware). 

Florida strove to conduct the reviews using infonnation on both parents obtained 

mainly from the obligee or independent sources. [f a review indicated that an 

e adjustment was warranted, staff endeavored to obtain one through both panies' 

consent. If the consent process failed, staff referred cases for a hearing. 

Based upon information available from State labor and revenue departments' 

databases to identify cases likely to require adjustment, Illinois simulated a guidelines 

calculation. It conducted manual reviews using primarily employer income information. 

Staff referred all cases warranting an adjustment to court, where rv·o attorneys sought 

to obtain pre·trial agreeme:nts between the parties. 

Project Findings 

During the term of the two-year project States adjusted 3,023 orders. This 

number represents an average of 10 percent of the 30,968 cases selected and 47 
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pereent of the 6,408 cases with reviews conducted. This left 5,371 cases pending at its • 
conclusion (e.g., not worked). Of the adjustments obtained, 92 percent resulted in 

increased orders. 5 percent resulted in decreased orders, and in (he remaining 3 percent 

of cases no changes were made in· the order amount but new medical support and!or 

inunediat. income withholding provisions were added. of the AFOC cases, 13,035 

cases were selected of which, 8,709 (67%) were tenninated, and 1,947 (15%) were 

modified, and 2,379 (18%) were pending. Of the non·AFDC cases, 17,907 cases were 

selected, of which 13,839 (77%) were terminated, 1,076 (6%) of the cases were 

adjusted, and 2,992 (170/,) of the cases were pending. 

In both the AFOC and non-AFOe cases, the average pre-modification monthly 

order was $127, the average post-modification order amount was $245, an increase of 

$118 per case per month. This represents an average percentage increase of 101%13 • 
Project findings included that many child support orders are inadequate, 

outdated, and unreflective of parental ability to pay. The majority (87%) were upward 

adjustments in the child support award. The average percentage increase in the 

monthly support obligation ranged from 47% in Delaware to 135 % in Illinois. Acrdss 

the four projects, the average percentage increase was 92%." 

The States tenninated 22,574 cases before review (73%). Interestingly, the 

average percentage of cases terminated in the four State demonstration projects (73%) 

was similar to that in the earlier Oregon project (79%). 

A second major factor in case terminations was the lack of authorization or 

request for a review in non~AFDC cases. Contrary to expectations, the majority of non~ • 
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, 

• AFDC obligees (71 percenb and non·AFDC obligors (85 percent) either did not respona 

or declined a request for authorization for a review of the order which resulted in the 

termination of these cases. 

Medical Support Orders 

The demonstration project findings indicate that review and adjuStrnent will have 

important ramifications for the provision of medical support to children. While 

dedsionmakers made adjustments to relatively few orders for medical support purposes 

only, they ordered it in a large number of cases in conjunction with changes in the 

order amount. The States obtained new medical support orders in 1,372 cases in 

Colorado, Delaware and lUino;', representing S3 percent of the cases which did not 

• 	 have a medical support order prior to the modification. Data on medical support orders 

obtained were not available for Florida, although Florida's policy was to pursue medical 

suppon on all orders. "\chile decisionmakers in Colorado could order medical support 

"'gardless of whether insurance was available to the obligor, in Delaware and Illinois,· 

they ordered it only if medical insurance was actually available to the obligor .1 the 
: 

time of the review and adjustment. 

Why did participants refuse 10 have their onIers reviewed? 

The mosl frequently dIed reason for not authorizing a review was that the 

obligee did not want to go court. Obligees were concerned both about being able to 
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take time off from work to attend hearings. and the potential stress of an adversarial • 
couut proceeding. 

Other reasons obligees cited for not wishing a review of their case include: 1) if 

the obligor was not currently paying or had not been located, the review was 

considered a waste of time; 2) concern that a review might result in a reduction of the 

order amount; 3) if the obligor was currently paying, a fear of jeopardizing current 

payments, or affecting the relationship with the obligor; and, 4) problems 

understanding the review process. 

A higher percentage of non·AFDC cases (77%) were terminated than AFDC cases 

(67%), ptincipally because of the lack of authorization or cooperation from the parents 

for the review. A higher percentage of interstate cases (77%) were terminated than 

in·state cases (72%), ptineipally because of the difficulty in obtaining information and • 
authorization for the review from interstate cases. 

In general, a much higher percentage of AFDC cases (15%) were adjusted than 

non·AFDC cases (6%). The disparity berween AFDC and non·AFDC cases was found·in 

every state except Florida, where the percentages were almost equal. Proportionately 

fewer non·AFDC cases were modified than AFDC cases because non·AFDC cases were 

terminated at a higher rate due to a lack of authorization for the review or interest in 

pursuing a review and possible modification. For example, the response rates for 

authorizing a review of the order follow: for non·AFDC cases, 29 percent of obligees 

and 15 percent of obligors authorized a review of the order. 

•
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• Tune Required for Review and Adjustment, 

The average length of time from case selection to adjustment ranged from 157 

days in Florida to 252 days in Colorado, which calculates into an overall average of 196 

days (or 6.4 months) for the four demonstration States. These differences ate based on 

variations in 	the amount of time devored to case location and case !<dean«up" activities 

(Le., age of order, determination whether child had reached age of majority, obligor 

de<:eased or incateerated), the extent to which case backlogs developed, and the relative 

efficiencies ofthe differenr review and modification processes used. Both Colorado and 

Delaware devoted a considerable amount of lime to case location and case clean·up 

activities, and both SI.res developed bacldogs which contributed to lengthy case 

• 	 processing delays. Colorado and Florida used an out·of-court stipulation process, the 

average time required to obtain. stipulation (216 days in Colorado and 141 days in 

Florida) was considerably shorter than the time required for adjustment by court 

hearing (307 days in Colorado and 256 days in Florida). The expedired court-based 

processes that Delaware and Ulinois employed, required 170 to 176 days on average to 

obtain modifications. 

[n general, non-MDC cases demanded more time for review (15 days more on 

average) and adjustment (39 days more on average) than MDC cases. This may be 

explained by the additional time required in non·MOC cases to obtain authorization for . 	 ., 
the review, which was unnecessary in MDC cases. Further, in several Stales, a higher 
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percentage of non·AFOC cases were modified through conn hearings than in AFOC • 

<:ases; and these generally n-&:essitate more time than consent"oriented processes. 

Project Staff found interstate cases more time-consuming than intrastate c.ses, 30 

to 40 days longer on average. The interstate cases which did get reviewed and adjusted 

were generally the less difficult interstate CBSes in the sample for which authorization 

and/or information could be obtained in a relatively short time period. 

Proposals for Change 

The Oowney/Hyde Proposal 

In their child suppon enforcement and assurance proposal, (the ''Downey·Hyde'' 


proposal), Representative Henry Hyde (R. Ill.), and former Representative Tom Downey 
 • 
(D. N.Y.), suggested another type of review and adjustment process in the context ofa 

substantially different child support structure. The Federal government would conduct 

reviews every two to three years, determining actual income based upon Federal tax . 

returns. It would take into consideration the actual income of both parents in the baSe 

year and the income growth of both parents in the previous one·two year period. 

Either parent could appeal the adjusted order through a Federal administrative process. 

The State or either parent could contest changes made at the Federal level as a result of 

the Federal review. [n addition, either parent could request an adjustment with a 

. Federal administrative law judge, within the two to three·year period. Adjustments 

would be made only in response to cbanges in income or circumstances which resulted 

•
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• 	 in significant (not·defined) changes in the support order amount, Temporary changes 

could result in the order being modified to a lesser amount for three months. The 

support would revert to the original amount if further evidence was not suppUed. 

Pennanent changes, such as to the custody arrangement, would be reason to reestablish 

the support amount. 

1b.e U.S. Interstate Commission Report 

In its recent report to Congress, the United States Commission on Interstate Child 

Support, recommended several changes to the review and adjustment of child support 

• 
awards. IS First, it advised States to have and use laws providing that the non·AFDC 

custodial parent must agree to the review and adjustment of a child support order in 

IV·D cases. It advised 1V·1) agencies to notify custodial parents of the time of the 

review, and of the rights t,) "Opt out" of the review process. Custodial parents who 

wish to pursue adjustment would be advised of • recalculated support amount and 

given an opportunity to "opt out" for any reason if they did not want to pursue the , 

nlOdification. 16 The stared purpose of this recommendation was to ensure effective use 

of IY-D agency's resources" and to protect parents' rights. It contradicts the premise of 

the review and adjustment process however, which is to adjust the child support award 

to reflect the parties' finandal circumstances and the child's needs. Perhaps a more 

limited right to opt out cotad be implemented and made available to both parents in 
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specific instances, or, we may decide not to follow this particular reconunendation at • 
all. 

Second, the Commission recommended that States implement laws which require 

thot a change in the support order amount, detennined through application of the 

guidelines since the entry of the last order, is sufficient reason for adjustment of a child 

support obligation witliout the necessity of showing any other change in circumstances. 

This differs from some current State practices, which require a given percentage 

difference between the previous and the new order before an adjustment action is 

allowed to be brought. (See for example, Rohrback y. Rohrback. 531 N.E.2d 773 (Ohio 

App. 1988), in which the court explained that a party moving for an adjustment in 

Ohio must demonstrate a variance in excess of 10% between the,State guideline 

formula and the prior judgment.) • 
Further, it advised States to establish a minimum timeframe between reviews, to 

prohibit reviews before a certain period of time elapses, absent other changes in 

circurn.stances. 17 In its explanation for this recommendation the Commission reasoned 

thaI it is designed to save lV·D agencies' resources by reducing the number and 

frequency of reviews. IS It may be advantageous, for example, to require a minimum 

percentage change in the original order amount before it may be reviewed, This may 

prevent decisionmakers from being overwhelmed by parents rushing back to have their 

child support orden reviewed. 

To reduce the possibility that conflicting child support orden may be entered in 

several States, the Commission urged the use of continuing, exclusive jurisdiction, • 
20 




• which would allow • Stat~ that has properly asserted jurisdiction to retain continuing, 

exclusive jurisdiction over the parties as long as the child or either party reside in that 

State. A State would lose its continuing, exclusive jurisdiction to modify its order 

regarding child support if all the parties no longer reside in that state or if all the 

parties consent to another state asserting jurisdiction." (This provision mirrors the 

Uniform Interstate Family SuppOrt Act, or utFSA, which is discussed in depth in the 

welfare reform workgroup paper on interstate child support cases). 

An additional recommendation, tha use of administrative subpoena power to 

secure documents or appe.a;l' at court, might expedite the review and adjustment process, 

by allowing information on the financial circumstances of the parties, for example, to be 

made readily avallable. 

e. The Bradley/Rllukema bills 

Senator Bill Bradley (D. N.J.), and Representative Marge Roukerna (R. N.J.), 

have recently introduced companion legislation (5.689), (H.R.773), designed to 

!!improve the interstate enfurcement of child support and parentage court orders,' and: 

for other purposes".'" In addition to recommendations on jurisdictionallssues, these 

bills establish practical procedures to be fonowed to ensure that proper notification 

requirements are, met. At the time a support order is issued, both parents must register 

their locations, and provide updates as changes occur. Subsequent mailings to the 

locations provided by the parents would be considered sufficient notification. The 

• 
legislation establlshes a national subpoena duces tecum (allowing nationwide reach for 
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a subpoena for documents) providing penalties for failure to appear or provide •
information. As in the Interstate Commission report, any difference between the 

existing support amount and the amount determined under State guidelines is sufficient 

for an adjustment, and the non-AFDC N-D custodial parent must agree to the 

adjustment amount. 

States' Implementation of Review and Adjustment 

To learn how States are implementing the review and adjustment requirements, 

OCSE conducted an informal, anecdotal survey of about half the States, and reviewed 

State plans for 1990 from which to cull pertinent data, The survey consisted of the 

following questions: 1) is your State implementing review and adjustment? 2) have 

you found any procedures that are helpful? 3) have you found any procedures that are • 
nOt helpful? 4) has your State developed any innovations or are you in the process of 

developing such innovations? 

Which States are Implementing lI1!view and Adjustment? 

OCSE has received State plans from 27 of the S4 States and territories. This 

indicates the States have an approved plan according to the October 13, 1990 review 

,and adjustment requirement. With the exception of two States, all of the States 

surveyed stated that they are implementing review and adjustment, even those without 

an approved State plan. This implementation is being carried out in various ways.>l 

•
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• This indicates that they have an approved plan according to the O<;lober 13, 1990 

Pederal requirements. 

Of the States which responded to the survey, twenty-five'" indicated that they 

are implementing review and adjustment. Nine (Connecticut, District of Columbia, 

Michigan, Minnesota, New Jersey. Pennsylvania, Rhode Island, Sou!h Carolina, 

Wisconsin) do not yet have an approved State plan. Two States, (Malne, Puerto Rico) 

reported !hey are not implementing review and adjustmenr. States are implementing 

the review and adjustment criteria in various ways: 

• 	 Florida. Indiana, Minnesota, New York, Ohio. South Carolina, and Tennessee are 

still implementing the 1990 requirements; 

Connecticut. Georgia,and Kentucky are implementing some of the 1993 

requirements; 

Massachusetts. and New Jersey are reviewing only AFDC cases;• 
The District of Columbia. Idaho. Rhode Island. Virgin Islands, and Wisconsin. are • 
sending Out right to review notices; 

., 	 Massachusens and \Visconsin are testing the review and adjustment requireme~ts 

in pilot projects in three and nine counties respectively; 

• 	 New Hampshire is implementing !he requirements solely by pro se processes; 
I 

• 	 Alabama, Illinois, Mississippi, and Vermont have a systematic pro,cess to complete 

reviewing of AFDC cases by October 13, 1993; 

• 	 Pennsylvanla leaves procedures up to each county court as it has not written 

Statewide operating procedures . 
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Procedures involving notices 

Our informal survey also indicated ,hat States are devising new procedures '0 
notify obligors/obligees of review and adjustment proceedings, Alabama generates irs 

notices automaticallYl and upon receipt of a request for review, it notes the case 

number and court number on the request for review form. Connecticut has 

incorporated the right to review notice at various times during the 

establishment/enforcement process, and notifies the noncustodial parent on all forms 

,hat a legal action may be pursued. North Carolina has chosen to take the time and 

money saving tactic of assimilating three notices into one form with check-off boxes, so 

that it is easy to use. • 
Obstacles to ImplementatiOll 

States which have stoned implementing the review and adjustment process in . 

our survey indicated a variety of difficulties that they are having with the review and. 

adjustment procedure. Both Georgia and South Carolina find the process too time· 

consuming particularly since they have an insufficient number of staff. New Jersey 

opined that the notice to the AFDC custodial parent was confusing and might result in 

additional telephone calls to the IV·D office. Georgia and Mississippi indicated that the 

30 days requirement after sending out pre- and post·review notices was too lengthy. 

Alabama finds the issue of legal representation in requests for downward modification 

•
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• problematic, but, as stated ID!!!ti! OCSE has recently addressed this issue in an 
I 

information memorandum which will be sent to all of the States. Minnesota 

endeavored to pass legislation to clarify the !V·D agency's relationship with the parties 

in [V-D cases, but it did not pass. Tennessee has experienced difficulty developing 

policy for review and adjustment in interstate cases. 


[unoyative Procedures 


Although about half of the States responding to the survey indicated it was toa 

early far innovative procedures, a number of them provided examples of efforts to 

streamline an otherwise I,otentially cumbersome process. OCSE culled these examples 

from their responses, the literature, and the State review and adjustment plans. About 

• 	 half of the responding States are developing procedures to help them carty out the 

review and adjustment requirements. 

• 	 Illinois employs its Bureau of Employment Security to centrally match the 

amount of the order and the absent parent's earnings and then compute the child 

support amount based on State guidelines; 
: 

• 	 New York has enacted legislation enabling it to obtain tax return information 

from its Department of Taxation; 

• 	 Connecticut accesses the State Labor Department to obtain information and 

forwards cases where the absent parent is unknown to the FPLS. This 

information on employment and addresses is used for placement of new income 

withholding orders,liens or other enforcement tools . 
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Pro So Practices • 
At least 13 States (Alabama, Arizona, Colorado, District of Columbia, Kentucky, 

Massachusetts, Michigan, Minnesota, New Jersey, New Hampshire, Pennsylvania, 

Washington, and Wisconsin) are developing pro se procedures which attempt to make 

the review and adjustment process more comprehensible and simpler for those pursuing 

such actions on their own. This could in turn expedite the process, and save States' 

resources. For example, Massachusetts uses pro se only for obligors' requests for 

downward modifications. Arizona employs it in • limited manner in some of irs 

counties. Both Arizona and Colorado are taking advantage of technological advances by 

using an interactive, computer driven video screen with pro se parties. In addition, 

Colorado makes information available in both Spanish and English. Cailfornia and Iowa • 
are developing pro se handbooks and instructions for local offices, and Massachusetts 

and Wisc'onsin are conducting pilot tests in several of their counties in each State. 

(Three counties and nine counties respectively). Michigan, Pennsylvania, and Wisconsin 

offer free assistance on pro se cases through volunteers, self·help groups, or the Legat 

Aid Society. If States do allow volunteers to provide information on pro se processes, it 

might be advisable for States to give them some sort of training to ensure that 

volunteers offer accurate information. 

•
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• 	 Imputation of Income 

[t may be difficult for States to review and adjust child support awards if they 

do not have adequate infc.nnation about [he obligor parents earnings and income or in 

situations where the obligor is voluntarily underemployed or unemployed." At least 

ten States in our infOrtnal survey (California, Colorado, Kansas, Maine, Michigan, 

Montana, Nebraska, North Dakota, Texas and Vermont) impute income in cenain 

drcumstances. This might occur for example, when no obligor income information is 

available. 

Connecticut establishes a diary on the automated system at the time of the initial 

support order and at the time of review to track cases due for review. It then notifies 

• 	 IV-D workers that a review should be conducted. Vertnont's guideline "Reference Sheet" 

includes the most up-to·date amount representing one hundred and fifty percent of the 

annual covered wage for all employment as calculated by the Department of 

Employment and Training. This amount may be used as the presumptive value of a 

parent's annual gross income when that parent fails to provide income infortn.non." 

The Australian Example 

Faced with similar problems concerning child support orders becoming outdated 

over time through inflanol1 or changes in circumstances, Australia enacted the Child 
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Support (Assessment) Act in October, 1989. The Act provided for the regular • 
"assessmenr" or review and adjustment, of child support orders under "Scheme 2". 

Scheme 2 orders are those in which children were born on or after October 1. 1989, or 

whose parents separated on or after that date.lS [n cases that meet this criteria} "stage 

2" liability is registered at the child support agency. In Mareh to April of each year, the 

agency updates its income infonnation on both the obligor and obligee to determine the 

n""t year's child support liability. Non-CUSlodiai patents may attempt to reduce the 

amounr they pay if there has been at least a 15% drop in income actually experienced. 

The process sounds relatively simple compared to ours, but a number of 

problems have arisen. Because the agency uses tax returns from the previous year to 

calculate support for the following year, there is in effect a two·year time lag in which 

the amount of income the obligor earns could increase or decrease. Further, this • 
calculation is being done every year for all child support awards meeting stage 2 

criteria. Depending on the number of cases, this process could be extraordinarily 

burdensome. 

If the custodial patent becomes aware that the noncustodial parent's income has 

increased 15% or more, she may apply for a variation in the assessment. Some in 

Australia however, believe that this appeal process is an inadequate remedy."" 

When either parent, or both parents fail(s) to file a tax return for the relevant 

tax year, the agency may enter a default assessment, which has been deseribed as "in 

most cases, an unrealistic figure which is unlikely ever to be paid."" 

•
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• The "Child Support Advisory Group", which is studying rhe Australian system, 

has recommended that "assessments" include all children, not simply those who fall 

• 


within the scope of the 1989 Child Support Assessment Act.28 Otherwise, children 

whose orders do not fall within the J989 act are in effect being penalized, by their 

orders not being updated. 

Futun: Options for Review and Adjustment 

There are many forms that a review and adjustment system within the context of 

a child support structure (>f the future could take. This paper will address three: 1) all 

mandatory (phased-in); 2) limited opt-out; 3) existing (or non-AFDC opt-in) . 

Mandatory 

[n a mandatory review and adjustment system, every child support order would 

he subject to a review and adjustment at regular intervals and no one would be able to 

Opt out. Such a system would have the benefits of uniformity in the sense that APDC 

and non-APDC recipients of child support would be subject to the same strictures 

regarding review and adjw;tment. It would benefit children by ensuring that child 

support awards are updated, and their parenlS, by ensuring thaI orders are adjusted 

either upwards or down depending on their financial circumstances. One issue that 

would have to be addressed however, is whether such a mandatory system would apply 

t<> non·IY·D cases as weU as IY·D cases? If it applied 10 all cases, States are likely to 

• 29 



need additional monetary and staffing resources." We should also keep in mind the • 

reasons parties gave in the demonstration projects for not wanting to have [heir orders 

reviewed, because such sentimems will probably influence (he success of a mandatory 

system. 

If the child support program is Federalized, it may make sense to also have a 

mandatory, universal system of review and adjustment of child support awards. It is 

possible to envision a system in which child support coUections are made at the Federal 

level, and while States conduct reviews and adjustments of child support orders. 

Another area of concern is the extent to which a mandatory system would 

conflict with notions of individual liberties and privacy.'· There may be individuals 

who are able to support their children, and therefore are not receiving public assistance, 

who would like as little governmental intrusion in their lives as possible. • 

Limited Opt-Out 

A second possible constnlct a child support review and adjustment stnlcture 

could take, is for there to be limited criteria for "opting out' of the process. These 

could be made available to either one parent or both parents. It may be preferable for 

such opt-out criteria to be available to both parents to reduce the likelihood of equal 
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e protection lawsuits being brought to protest a system allowing custodial parents, but 

not noncustodial parents .. from opting out of a review, and or _adjustment. 

The opt out criteria could follow those currently used for the "good cause" 

exception where the [V-D ageney need not establish paternity (i.e., in any case involving 

incest or forcible rape, or in any case in which legal proceedings for adoption are 

pending)." [t should be :noted that this type of opt-out has the capacity to take a 

somewhat different form than the current system, which in effect requires thar, even if 

a case meets the "good cause" requirement, it still must be reviewed upon parental 

request. 32 The Opt-out crfteria could certainly take other forms, which may be 

necessitated by an altered child support enforcement structure . 

• "Opt-In" or Existing Structure 

A third possibility is an "opt.in" system, which would essentially mirt'or the 

current review and adjusttnent structure. Under the present organization, while the !Y. 

D agency must conduct reviews and adjustments in !Y·D AFDC cases, in W·O non-AFDC 

cases, it must conduct reviews only upon the request of either parent." 

Conclusion 

While mandating that States regularly review and adjust child support awards in 

which assignment rights have been assigned to the State is a step toward ensnring that 

child support awards meet children's needs and accurately reflect parent's financial 
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circumstances, there is more th.t could be done to achieve this goal. We may want to • 
mandate that all child support awards be updated regularly, and commit the resourceS 

so that this occurs. It may be desirable to examine the reasons parties specified in the 

demonstration projects in Illinois, Colorado, Delaware. and Florida, to try to remove the 

obstacles that are preventing parties from wanting to have their orders reviewed, and 

possibly adjusted. We may want to establish certain specified opt-out criteria that are 

avallable to one or both parties. We hope that further examination of the review and 

adjustment process in the context of the child support structure resulting from welfare 

reform, wifi lead to improvements in meeting children's needs. 

• 

• 
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SUMMARY CONCLUSIONS OF DEMONSTRATION PROJECTS • 
Based 	on the two~year demonstration effort, the principal conclusions follow: 

o 	 The percentage of cases adjusted was remarkably similar in three of the four 
demonstration projects, despite the different approaches taken; approximately 10 
to 11 percent of the cases randomly selected were adjusted in Colorado, 
Delaware, and Illinois, whlle Florida adjusted only 4 percent of the cases 
selected. 

a 	 The majority (73% overall) of the lV·D demonstration project cases selected were 
terminated for review and adjustment. This was because the cases were not 
appropriate or suitable for review, or due to a lack of authorization for a review 
in non-AFDe cases. 

o 	 The review and adjustment process is a lengthy one (over six months to process' 
a case from selection to modification). This was primarily because of factors 
other than the Family Support Act notice requirements such as case backlogs, the 
time required for manual case screening, case location and case clean-up 
activities, and the level of difficulty in obtaining information needed to conduct 
the review. •o 	 The majority of the 3,023 adjustments obtained (92%) were for increased orders, 
with an overall average of 101 percent increase in the order amounts from $122 
to $245. Two of the four demonstration States, however, did not process 
downward adjustments. 

o 	 Obligees whose orders were adjusted were generally satisfied with the review 
process and outcomes, whlle obligors were generally unsatisfied. 

a 	 Resource requinements for lV·D staff, attorneys and the courts can be expected to 
vary in accordance with the process used for review and adjustment as well as 
other operational factors. Overall resOurce requirements and associated coStS 
may be less than anticipated, however, because fewer cases may be suitable for 
review and adjustment than originally anticipated. 
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• 	 , Suggestions to Imp""'" the Pro<:ess 

Based upon the experiences of the four state demonstration projects, the following 
approaches be helpful to States in the development and Implementation of an effective 
review and adjustment process: 

o 	 Assess State civil procedure rules whicli may effect review and adjustment to 
ensure the most advantageous environment for [vwD cases; 

o 	 Create II sleeting comminee comprised of representatives from the N·D agency, 
the (V·O atlomeys, and the courts to overlie. the development and 
implementation of the review and modification process and to establish close 
working relationships, at both the state and local levels, to ensure successful 
Implementation of the process; 

o 	 Employ automated screening criteria to identify cas .. appropriate for a review of 
the order, rather than having to conduct a manual screening on each case; 

• 

o Recognize case clean·up activities as a rime-consurning but essential element of 


the review and adjustment process and assign priority to this workload. 

Approximately 20 percent of project cases were inappropriate for review (i.e., 

criteria for review and adjustment not met) due to inaccurate or incomplete case 

data which existed in both the States' automated systems and in its casefiles. 

The result was that project staff devoted considerable effOrt to conducting 
manual case reviews to obtain correct infonnation. The Family Support Act of 
1988 requires States to Implement an automatic tracking and monitoring system 
by O<:tober 1995, which should facilitate this process; 

o 	 Develop initial notice letlers and forms for obligees and obligors which are clear 
and understandable'; limit the initial collection of financial information only to 
that which is needed for the appucation of the guidelines; 

o 	 Maximize use of administrative discovery powers, particularly administrative 
subpoenas for obligor employers, to collect financial infonnation needed for the 
review; and 

a 	 Maximize utilization of automated systems for document generation, guidelines 
calculations, and case tracking functions . 
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ENDNOTES • 
1. I use the term "review and adjustment" in lieu of "review and 
moditicationf' as the former is the statutory lanquaqe. 

2. See the implementing regulation on review and adjustment at 
45 CFR 303.8(a)(3). 

3. 45 CFR 303.8(a)(1). It should be emphasized that the term 
"adjustment" is used instead of "modification" because that is 
the term that ~he statute applies. 

4. Oregon Child SUDPort Updating PrQject. Final Report, Policy 
studies, Inc. (April, 1991). 

5. Oregon Child SUDPort Updatinq Project, Final Report, Policy 
Studies Inc., (April, 1991). 

6. Ill. 

7. Ill. 

8. 1l1. 

9. The source for the following discussion is "Evaluation of •Child Support Review and Modification Demonstration Projects in 
Four States: Cross-Site Final Report", caliber Associates, 
Sharon Bishop, Project Director (May 15, 1992). 

10. The following state's statutes have language WhiCh either 
specifically mentions that the agency or state attorneys 
represent the State, or that no attorney/client relationship is 
formed ~hen the State conducts IV-O services: Arizona, 
California, Colorado, Connecticut, Florida, Georqia, Iowa, . 
Louisiana; Maine, Mississippi, Nevada, New York, North Carolina, 
North Dakota, Oklahoma, oreqon, Rhode Island, South Carolina, 
South Dakota, Tennessee, Utah, Virqinia, West Virginia,
Wisconsin, and the Virqin Islands. 

1~. Memorandum, rex Who Does the IV-O Attorney Represent?,
American Association of Public Welfare Attorneys, January, 31, 
1991. 

12. Smith, Marilyn Ray f IlIlJ21ementing the Periodic Mo"dificatiQQ 
Provisigns of the Family support Act, (1993). 

1). OCSE Information Memorandum, Review and Adjustment of Child 
Support Orders, (OCSE-IM-93-01). 
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• 14. See the preanlble to the Final Rule on Review and Adjustment 
Requirements for Child Support orders Effective october 13, 1993 
{57 FR 61559, 61561, December 2S, 1992}. 

15. See generally, SURporting our Children; A Blueprint for 
Reform, (1992). 

16. I.a. at 113. 

17. I.a. at 106. 

18. I.a. at 105. 

19. I.a at 89. 

20. See the prefatory comments to 5.669 (1993). 

• 

21. These are: Alabama, AlasKa, Arizona, Colorado, Florida, 
georgia, Idaho, rO'it/A, Kansas, Kentucky, Maine, Maryland l 

Massachusetts, Mississippi, Missouri, Nebraska, New Hampshire, 
New Mexico, New YorK, North carolina, North Dakota, Oregon, South 
Dakota, Tennessee, Texas, Vermont, and the Virgin IB~ands. It 
should be noted th.at because OCSE is constantly receiving updated 
state plans, this information is accurate as of June 30, 1993 • 

22. These are: Alabama, connecticut, the District of Columbia, 
Florida, Georgia, Idaho, Illinois, Indiana, Kentucky, 
Massachusetts, Michigan, Minnesota, MissiSSippi, North Carolina, 
New Hampshire, New Jersey, New York, Ohio, Pennsylvania, Rhode 
Island, South Carolina, Tennessee, Vermont, the Virgin Islands,. 
and Wisconsin). 

23~ Upton, Marianne, Imputing Income 'in Establishing and 
Adjusting Child Support Award Amounts, unpublished memorandum 
(1993). 

24. I.a. 

25. for this discussion on Australia's counterpart to the review 
and adjustment system, see Child Support in Australia, Final 
Report of the EValuation of the Child Support Scheme (199). 

26. I.a. at 244. 

27. Mat 248. 

28. I.a. at 6. 

29. In this paper I will not attempt to discuss whether a child 
support system of the future will use courts, or whether it will 
become more or entirely administratively processed, because that

4It is in the domain of the child support restructuring workgroup. 
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30. Individualism and privacy are two basic tenets of the 
American Philosophy. While the "right to privacy" has admittedly •
ambiguous roots, being found in the "penumbra" of the XIVth 
amendment, it nevertheless is inextricably linked to most 
Americans' notion of home and domestic life. While there are, of 
course, many exceptions to this right when the health or safety 
of children or other family members is endangered, when children 
are being cared for by able parents, an argument for governmental 
intrusion is more difficult to support. 

31. See 45 CFR 303.5(b). 

32. See the preamble to the Final Rule for review and adjustment 
of child support orders, 57 FR 61559, 61563 (December 28, 1992). 

33. ~. at 61562. 
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• , INCQHI ,ITBBOLpIUG
'I 

Executive SUmmery 

Income withholding accounts for half of the total IV-D 
collections in the country_ Its share of collections has 
increased steadily over the past several years. Since income 
withholding is a relatively effective and economical method to 
collect support, its continued expansion is desired. 

Hitbbolding'l Eotential 

Withholding's potential percenta",e of total collections may be 
significantly hi",her than its current percenta",e. ·.:tts upper 
limit reflects th" labor market realities of unemployment, self 
employment, short-duration employment, cash-paying employment, 
unreported employment, 1nstitutionali~ation, and incarceration, 
as '.Jell as the wi1:bholding-e".. mpt status of Supplemental Security 

• 

Inc.:;ane. 


Streamlinin", the :;ncome wi thholdln", process should bocst 
withholding collections somewhat, but more importantly, should 
free caseworkers to concentrate on cases for which withholdinq 
does not work. Automation, new-hire reportinq, uniformity of . 
laws, prooedures and forms, simplification, direct Withholding 
across state borders, improved traininq and accelerated 
universality will significantly improve withholding as a 
percentage of collections, and increase overall collections. 

All states are required to have an automated IV-D system by 1995 
that will, among other things, conduct routine obligor and 
employer locate matches with existing data bases, generate 
letters and notice,S, and monitor noncompliance. Automation, 
coupled with a new-hire reporting system that allows for rapid,
implementation of ~ithholding once an obligor begins a new job, 
should lead.to a significant increase in withholding collections~ 

States have variations of the same laws, procedures and farms; 
those differences are enough to bog down the interstate 

• withholding system. Even within states, forms and procedures may 
vary, resulting in slow or inaccurate case-processing. Uniform 



0, 

laws and procedures remove the expense and time uncertainty adds. 
Simplification of laws and prooedures also streamlines the ... 
process. Combining uniform, simplified laws and procedures with 
"direct" withholding should increase the interstate collection 
rate dramatically. 

Appropriate, xeqularly-provided training has a great effect on 
withholding success. caseworker' turnover is fairly high, and 
training dollars historicallY have been inadequate to ensure that 
workers are able to master their jobs. Additionally, the proper' ',', 
marketing of withholding to employers is important, as they are 
the linchpin of the withholding system. 

Universal withholding, which will be implemented a·,..neration 
from now under current law (except for eases in WhiCh the parties 
opt out or the decisionmaker finds cause not to implement 
withholding), could be speeded up. More cases in withholding 
status will result in more withholding collections and should 
result 1n more overall collections. 

fedenlizatiQD ... 
Federalization of the withholding function would be beneficial to 
employers, b~~ would offer few tangible benefits to the custodial 
parent, the state owed AFDC reimbursement, or the obligor, if 'one 
assumes that the quality of the federal collection eystem is 
similar to that of the state-based collection system. 

While the system for collecting and distributing withholdings 
would be arguably the easiest of all the child support functions 
to federalize, the more functions that are federalized t the 
harder it would be to operate the federal portion from a central 
point. If one adds collecting payments made outside of the 
withholding process, monitoring compliance, sending notices, 
adjudicating disputes, reconciling accounting discrepancies,_ . 
pursuing other enforcement techniques, and adjusting award levelS 
to the federal system, myriad problems would arise unique to a 
federalized system. 

' ... 
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INCOME WIrBHOLOING 

I. BACKGROUND 

Income withholdint;J has long been touted as the most-effective 
child support enf"rcement tool. It is. starting with the Child 
Support Enforcement Amendments of 1984 (CSEA), Congress has 
required states t., make income withholding available under 
certain circumstal,ces for both its state-agency handled cases 
(IV-D) cases and private (nonlV-D) cases.' (See the detailed 
analysis of the income withholding requirements in Appendix I.) 
The Family s~pport Act of 1988 (FSA) tightened the requirements 
so that more casen with orders were automatically subject to 
income withholdin~J. Since income withholding is the-centerpiece 
of enforcement, it: is important to ensure that it be done as 
efficiently and cc)mprehensively as possible. This paper examines 
various options. 

II. 	 ISSOES 

a. 	 Why is the pelrcentaqe of Total Collections from Inoome 
Withholding frot Biqber'l 

Based on state reports, one half of the almost $8 billion in 
distributed IV-O collections in FY 1992 was collected through 
income withholding. Among the states, the range of collections 
obtained from withholding was extremely wide, from' 4.5\ for 
Puerto Rico to 69' for Wisconsin during FY 1992. (See Table i.) 
Definitive reasons for the wide range are unavailable at this., 
time. Extensive contact with state officials may help resolve 
this mystery; however, the disparity should caution us that the 
numbers reported may not be completely accurate indicators of 
payment methods. ~lso, withholding success may indicate less 
success at collecting through other means if one judges a state 
just by its percentage of total collections from withholding~) 

While states report. collections from withholding and other 
payment methods made through the IV-D system, states do not 
report the number IJf cases in withholding status, so comparing 
case status percentages (cases with orders and cases in 

1 



withholding status) with collection percentages may skew the 
numbers. • 
Determining the potential percentage of all child support cases 
with orders for which withholding can be implemented is 
difficult. Since We do not have demographic information speOifio 
to child support obligors, we base the following projections on 
U.S. Department of Labor numbers and other published statistics. 
By doing so, we do not assert that the obligor labor force 
demographics are exactly the same .... the general labor force ", 
demographics. Starting with the universe of obligors with 
orders, one must subtract a few percentages for obligors who do 
not seek work, who are incarcerated, institutionalized, ho~eless, 
or receive non-reachable Supplemental Security Income (SSI). 

The percentage of obligors who seek work or who are working is 
then reduced by factoring out persons with income that is not 
consistently available for Withholding. The labor force includes 
approximately 126 million Americans, 8 million of whom are 
unemployed. Of the 118 million employed workers, 10 million are 
self-employed, and 6 million have jobs but are currently not 
receiving pay (vaeation, unpaid family leave, seasonal work, 
sickness, etc.), leaving 102 million Americans who currently 
receive salaries or wages, or 81t of Americans age 16 and over 
who seek work or who are workinq.' 

Additionally, by factoring out persons who are paid in cash or 
change jobs extremely rapidly (day laborers, e.g.), the 
percentage of the Americans against whom income withholding could. 
be implemented drops by several percentages.' So even if 

. 

withholding were implemented in all cases where withholding was 
possible, it would only be implemented in from three-fifths to 
three-fourths of the cases with orders. 

Obviously, agency efficiency and accuracy and employer compliance 
will not reach 100\ of the potential cases under the best 
circumstances. A realistic estimate of the percentage of cases 
with orders for which withholding can be implemented shculd 
reflect a further reduction of a few percentage points. 

' ' 

... 
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b. 1. Row Can Inoome withholding Be Expanded and Improved? 

Income withholdin~, can be expanded most rapidly by implementinq 
four initiatives: automation; improved location efforts 
including new-hirfi~ reporting; a speedier timetable for universal 
withholdinq; -and improved staff/manaqement traininq. 

Income withholdin9 can be improved through: uniform laws, 
procedures and fot~s; direct withholding across state lines; 
increased staff tr'aininq that focuses on properly implementing 
withholding; and an emphasis on producing a "user-friendly" 
environment for employers. 

__ r· 

III. RESPONSES TO THE TWO ISSOES 

a. !by is the Percentage of Total Collections from Income 
Withholding Not Bi'qller? .. 
1. Selt-employed, '~nemployed, moonlighters, teenagers, cash 
payees, SSI recipients, incarcerated, institutionalized and 
homeless persons 

Income withholding, particularly immediate income withholding, 
has been found to be an effective remedy for collection of child 
support (see Garfinkel and Klawitter, The Effect of Routine 
Income withholding of Child Support Collections). However, i~ 

doesn't work aqain.5it every obligor. In a national evaluation of 
income withholding conducted by OCSE, Feasibility of Mandatory 
Immediate Income Withholding for All Child Support Orders 
(hereinafter national evaluation), the biggest withholding 
stumbling block. was' lack. of information on obligo~s' employers or 
employment status. Income withholdinq is typically hard to 
obtain or not practical in situations where obligors are: self 
employed; unemployed; teenagers; persons who work for cash or· 
barter; or. individuals who are incarcerated, homeless, 
institutionalized, or receiving Supplemental Security Income 
(55I) payments.' 
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As a qeneral rule, younq unwed fathers are not required to 
interrupt Or terminate their secondary education in order to 
eecure a full-time job to meet child support payments_ They may, • 
instead, be ordered by the court to pay a token amount, e-9-, $5 
or $10 a month, while they are in school (an amount, of course, 
that should increase upon their 9raduation.) Implementin9 income 
withholding while the obligor is in school paying token amounts 
from Odd jobs such as lawn-mowing is infeasible. 

Obligors Who make up a certain percentage of the 8 million .. , .. 
unemployed are not exempt from·paylng child support. In fact, 
interception of unemployment compensation amounted to more than 
$143 miilion in FY 1991. The Bureau of Labor Statistics (BLS) of 
the U.S. Department of Labor has unofficially estimated that one
third to one-half of unemployed persons receive unemployment 
compensation sometime during their uneMployment spell. Those who 
receive unemployment compensation may be added to the potential 
withholding population, even if in some states it is technicallY 
not considered withholding. 

The 10 million self-employed persons are difficult to withhold ... 
against because their income is both easy to hi4e an4 hard to 
track. They are being asked, in effect, to withhold against 
themselves. There are many ways to disguise the amount of 
income taken from their own company. Still l they are the best 
candidates in this category to produce a substantial increase of 
collections through withholding. 

Many obligors informally work for cash, receiving payments off. 
the books. Income withholding will not be successful against .. 
Under-the-table payments. As with workers who receive cash 
payment$~ persons who barter sometimes do so to avoid reporting 
their full income to the Internal Revenue Service~ Even if 
income is reported by barterers, withholding is unavailable since 
the barterers receive in-kind payments for their work, sueh as 
sides of beef or television sets. 

Supplemental Security Income (551) is not subject to withholding, 
pursuant to regulations promulgated by the Office of Personnel 
Management. Veteran'S disability payments are also not 
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garnishable unless they are taken in lieu of some (but not all) 
of the veteran's retirement pay. 

Incarcerated, institutionalized or homeless obligors also limit 
withholdinq's reach. 

2. Short-duration Employment 

Maintaininq current employer information on some obliqors is 
difficult because job turnover and termination rates tend to be 
high. These obli,.ors include those who work out of union halls, 
and itinerants, such as farm laborers and odd-job workers/ many 
of whom work for a month or two and than move on to another 
employer or locality. !Ven when the employer is loeated, hiqh 
rates of job turnover and termination lead to shorter periods of 
withholding. 

The AFL/CIO has some 14 million members in the U.S., 2-3 million 
of whom work out of hiring halls at short-dutation jobs with 
different employers, rotating from job site to job site, without 
knowing much in advance where the.y will work next. The union 
acts as an age~t, setting up the work for the member. In these 
cases, by the time an inoome withholding order is served on the 
employer, the worker is often at his or her next ass19nment~ 

Many obligors are day laborers, who look for odd-job work or who 
specialize in a skill that is used for a few hours by a 
businessperson or homeowner, such as hQusepaintinq or gardening. 

The Labor Department says there are more than 7 million 
moonlighters or tfm'ultiplesU who hold second jobs. Those second 
jobs may be shielded from withholding. For e~ample, a 
"moonlighter 11 may 'Work full time at one job (from which income 
may be withhei.d fo:t child support payments) and hold another, 
part-time job for which earnings are "masked II through cash 
payments ..He or she , may also be "self-employed" in the second 

. 

job and, again, rec:eive only cash for services. Maine estimated 
that 40-50t of its obligated caseload are self-employed or 
moonlighting and, havinq joined the underground economy; are not 
fully reportinq income. 
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3. Automation implementation 

currently, there is a wide deqree of variance amonq states In •
their level of automation. They vary from manual systems in some 
counties to sophisticated, automated statewide systems which are 
close to meeting the Family Support Act of 1988's (FSA's) 
requirements. 

Among the keys to operating a s.uccessful income withholding 
program are: the location of noncustodial parents/obligors and . c· 
their employers; generation of appropriate notices ane! letters; 

.; " 

accounting for collections received from employers; and notifying 
caseworkers of needed actions~ States are required to interface 
with state and national data bases to locate noncustcdial 
parents/obligors and their employers. Once these matches are 
made, the data must be processed to follow-up on any "hits." 
Once a hit is Verified, appropriate letters/notices must be sent 
to establish the income withholding. Incoming payments must be 
accounted for and monitored. When not received, contact must be 
made with the employer to determine the reason tor noncompliance. 
In the absence of a comprehensive automated system, these 4It 
activities are extremely lahor intensive, co~petin9 for searce 
proqram resources. 

As more States conform to the FSA's system requirements, income 
withholding will be more efficiently implemented. By decreasi~g 
the burden of performing routine actiVities, particularly in 
those casas where income withholding is not being implemented for 
lack of fulfilling the process requirements, caseworkers will .pe 
in a better pOSition to take action on problematiC cases. 

4. Slow Locate 

Locating the obligor, and then the obligor's employer l has 
historically taken a long time in casea without hard leads ..When 
an obligor.relocates and fails to notify the agency, court or 
obliqee of hls/her new address, local enforcement us~allY stops. 
In SOme cases the obligee more actively pursues the location of 
the obligor than does the IV-O agency. Once the obligor is 
located, the income and assets of the obligor must be located• 
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OCSI auditors state that while in general withholding proceeds 
smoothly if the employer's address is known, many offices do not 
evsn attempt to locate employers when withholding is triggered. 
When the employer's address is not known, some offices move the 
case into the locate function Where it may sit for months. 

Offices are not routinely checking local, state and federal 
resouroes. Some states apparently rely on the annual federal tax 
refund offset submission process as their only locate tool for 
these cases. -In SOme offices, location workers are often not ,', 
trained on what location information is available from state 
sources and the Federal Parent Loc,stor Service ,(FPLS), and are 
often not trained 1n skiptracing techniques to find absent 
parents who work for employers Who do not report tortbe state 
employment security agencies (SISAs). (Obligors working for 
employers who do n"t have to report to SESA will not be 
identified in the monthly SESA crossmatches.) 

New regulations reclUire at least quarte.rly attempts to locate 
employers, but agencies should attempt location ot the employer 
immediately upon withholding being triggered. Automation and 
new-hire reporting should make employer locate easier, faster and 
more sucoessful~ 

5. KaJUli_entl Resources, TrainiDq aDd C&se-processinq 
D..Uciencies 

Child support offices are understaffed. In comparison with the 
caseloaa per caseworker in the AFOC proqra~, the average casaload 
for Child support workers in most states is several times as 
large. The u.s. General Accounting Office reported that the 
median case load per worker basad on agency self-reporting is 
about 1000 cases. 

Additionally, train~ng of management, casew~~~ers, attorneys. and 
decisionmakers is inadequate, and in some states, almost 
nonexistent beyond on-the-job training. Respondents to a GAO 
survey listed training as one of the top five ways to improve 
income withholding.· 
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Many states have repeatedly analyzed and improved their case
processinq methods; however, so~e local offices have not intently 4It 
reviewed the way they process their cases in many years. changes 
in emphasis, laws, and regulations, and the impact of automation 
may bave made old case-processing methods obsolete or fairly 
inefficient. 

Many orders duplicate other ordara for the same parties because "', ", 
they are established either in different states under URESA'S £! 
~ principles or in different counties where case transfer is 
not the rule. Additionally, some jurisdictions have historically 
had one case for welfare recoupment and another for:nonAFDC IV-D 
collections ~or the same party. Some etates may allow a nonIV-O 
case to remain unconsolidated with a IV-D case that covers the 
same parties. The impect of duplicate cases on the reporting of 
dollars collected through withholding compared to dollars 
collected through other methods is unknown • 

7. Reporting data defioienoies 

When one observes the large variations from state to state in the 
percentages of total collections coming from income withholding 
(Table 1 and Fig. i), it appears that some states may be 
underreporting income withholding collections. Since withholding 
collection percentages are based on selt-reporting by states, 
there may be several state-specific reasons for the disparity; 
Underreporting may also occur in states that are close to the. 
national mean in percentage of total collections through 
withholding. 

-
Washington state analyzed its "other" collection method category 
(i~e., collections that are not made by ~eans of income 
withholding, tax intercept, or unemployment intercept) for FY. 
1993, first.quarter. They found that about one-quarter of the 
other category included payments through clerks of court, which 
may be made either by withholding or complying payment. Also, 
intercepts from labor and industries benefits, like vacation pay, 
were included in the "othern category, even though for many 
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states those would be considered income withholaing cases. 5y, ' 
extrapolating froin the collections reported in the ·other" 
category tho~e that may be collected through withholding, we can 
add about $20 million to the annual withholding collection number 

. , 

for Washington state. 

In FY 1992, Washington state reported collecting $115 million 
through withholding, 4H of their total collections. Using first 
quarter FY 1993 ·other category" information extrapolated to $20 
million, an additional 7% of FY 1992 collections probably could '" 
have been categorized as withholding collections (not including 
unemployment intercept). 

While extrapolatiflg Washington's data to the nation·is hazardous 
because o'f the different· oollection systems used in each state, 
it seems fair to say that actual national percentage of total 
collections made through income withholdinq may be several 
percentage points higher than the 50% of total collections 
reported for FY 1992. 

8. Gradually-phas~d-in immediate income withholdinq• 

The CSEA mandated that States provide for income withholding in 
all IV-O cases if the amount past-due was equal or qreater than 
one month's worth of child support. The FSA required that J as of 
November 11 1990, all new and adjusted IV-O orders have 
provisions for illUllediate income withholding, unless the parties 
agree otherwise or a court or agency decision-maker finds qood 
cause for not withholdinq_ The same provision is effect1v~ for 
all new nonIV-O orders after January 11 1994. With these 
requirements, all orders, with the opt-out exceptions mentioned 
above, should conta_in provisions for immediate income-withholding 
by 2012 (or 2015 in states where the age of majority for child 
suppor~ purposes is 2l). 

Why will it take so long? Under the FSA, nOnAFDC IV-O cases 
could remain unmodified during the lire of the order if neither 
parent requests a review~ In four demonstration projects 
addressing review and adjustment procedures, only about 15\ of 
AFOC cases and 6% of the nonAFDC IV-O cases were adjusted. The 
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FSA requires states to review and adjust, if needed, AFDC cases 
every three years. NonAFDC IV-D case adjustment is dependent on 4t 
the request of one of the parents. 

Consequently, some curent IV-D cases with orders may never be in 
withholding status if: 1) the original order did not include an 
immediate income withholding provision; 2) neither parent 
requests implementation of immediate income withholding; 3) the 
order is not-adjusted (which requires withholding implementation 
if not yet in place and the parties do not opt out); and 4) the·" .. 
obligor does not trigger initiated withholding by failing to 
timely pay support. The number of these cases will diminish over 
time: the last few cases will be phased out around 2008 when the 
support duty ends for an obligor under an order issued prior to 
the effective date of the immediate income withholding mandate. 

There is no federal review and adjustment requirement for nonIV-D 
cases. Since little is known about the non-IV-D caseload, the 
expectation is that all non-opt-out, post-1993 nonIV-D support 
orders would be in immediate income withholding status and many 
if not most pre-1994 nonIV-D orders would not be in withholding tt 
status. Given· that the age of majority is generally 18, 2012 
represents the latest time for child support orders issued before 
January 1, 1994 to expire. It is not until then that all pre
1994 cases would be phased out. 

Under the FSA's withholding provisions and a projection of their 
effect, a large majority of non-opt-out IV-D cases with orders 
should be in withholding status in the next few years. By 20PS, 
the only non-opt-out cases where withholding will not be requIred 
will be pre-1990 orders with practically perfect pay histories, 
no adjustments, and no requests for withholding. A higher 
percentage of nonIV-D orders may remain withholding-free during 
the next 18 years because: there is no federal mandate to do 
review and adjustment in nonIV-D cases; there is no requirement 
that adjusted non-IV-D cases be place in withholding status; and 
withholding implementation may require an affirmative step by the 
custodial parent once it is triggered. 
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9. Good cause and party opt-out 
, 

Withholding collections eould increase by eliminating the 
e"ceptions to imll1ediate income withholding. The amount of 
increased collections is unknown; however, anecdotal statements 
by state child s\lpport worl<ers suggest that opt-outs based on 
parties' agreemer~ts or decisionmakers' findings of qood eaUSe 
increase the higher the income of the obligor.' 

will limiting opt-out cases increase overall collections? Opt
out cases still face withholding initiation when one month's 
amount of support is past-due (or a lesser amount based on state 
law). In initiated cases where the obligor's employer can be 
immediately served with a withholding notice, few dollars will be 
lost. If the obligor or employer 1a hard to locate or no bond or 
escrow was posted, the dollar loss will be more significant. If 
the case is a direct pay case, then implementing either immediate 
or initiated withholding paid through a public payee will result 
in additional collections, only because the direct payments were.. 
not previously counted. Eliminating opt-outs will increase 
withholding collections( but will not increase overall 
collections as much. 

The benefits to mandatory income withholding in all cases include 
destiqmatization, increased withholding collections, reliance 'on 
a neutral employer to withhold instead of the obligor to pay, .and 
accurate public accounting and monitoring. These benefits must 
be weighed against the actual cost of administering additional 
withholdings, the relatively slight effect on total collections, 
and the animosity of many people who are happy to remain outside 
the governmental system of withholding. Opt-out advocates 
mention the reten'tion Qf privacy, the freedom to monitor one(s 
domestic affairs" encouragement of voluntary compliance, 
avoidance of a pr~sumption of noncompliance, and speedier 
payments receipt as reasons for contlnuinq the opt-out option . 

.10.. Employer DODI::::ODlpliance 

While relatively few of the nation's si" million employers fail 
to comply with withholding orders Or notices. even a small 
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percentage can translate into thousands of noncomplying 
businesses and millions of dollars in uncollected child support. ... 

Employers' lack of cooperation accounted for 8' of nonAFOC IV-D 
eases where withholding was attempted but was unsuccessful, 
accordin,!! to OeSE's 1991 national evaluation. (Since witnnolding 
is usually successful once the employer is located, this 
percent_'!!e is reduced si,!!niflcantly if one looks at total 
withholding attempts. Employer noncooperation was the second-, 
lead!n,!! reasQJ'l for unsuccessful attempted withhold!n,!!, after '. ,'.' 
obll,!!or job-changing (factorin,!! out pending withholding cases).) 

Of 42 states and territories responding to a 1989 survey 
conducted by the American Bar Association, all except one state, 
Alaska, reported satisfactory or good levels of employer 
compliance with income withholding requirements. 

Respondents to the ABA survey indicated that small, privately
owned or family-owned businesses ars those most likely not to 
comply with income withholding requests, particularly those small 
businesses that are not automated or operate on a cash basis. ~ 
This findin,!! was corroborated by the oeSE national evaluation. 

Additional profile characteristics of the noncomplying employer 
mentioned in the ABA survey were: businesses owned by employers 
who are personal friends or relatives of the employee obligors; 
rural businesses; union locals; trucking firms; temporary 
employment agencies; and employers of transient workers. one· 
state cast non-complying employers as either "marginal employ~rs 
with cash flow problems, or inter~tate employers." New Jersey 
named the casino industry. 

OCSE's national evaluation states that "althouqh employer 
cooperation with income withholding has been very good so far, 
small employers frequently have difficulty Understanding 
requirements and implementing the withholdin91" contending that 
employer education and simplification of procedures are key to 
employer cooperation.. In the ABA survey, a respondent 
recommended having the atate agency work through an employers' 
association to ensure that employers comply with withholding. ...12 
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11. Business structure 

Income withholding should not be stymied because of the legal 
organization of the business where the obligo~ works. Closely
held co,rporations (corporations owned. by a small group of people 
or by one person) may be served as the employer of the obligor if 
he or she draws a salary. If the corporation pays dividends 
instead of 4 -large salary to the obligor, those dividends can be 
withheld under most states' definitions of income. 

Partnerships can be served with eharginq orders. Every partner 
must be served. 1~e charging order usually reaches only the 
distributable income of the partnership and not income that is 
used to pay expenses. It also reaches only the draw· down share 
of the partner who is the obliqor. Dependinq on state law, 
partnership income may be accessible through income withholding 
instead of through the charging order. 

tlComplying paymentjl," which is defined here as payments made by 
the obligor under an order to pay but not under a legal process 
to compel pay, such as a withholding order, is considered to be a 
significant portion of payments, although the exact amount is 
unknown. "VOl.untary payments" are defined by OCSE as collections 
from obligors who a,re not subject to orders. voluntary payme~ts 
accounted for only $107,000 of the reported $8 billion in 
collections in 1992~ 

Washington state's statistics for FY 1993, first quarter_ show 
that about 2 of l dollars collected in its nothern category were 
noted as complying payments I with an additional unknown number of 
complying parments made through clerks of court (which accounts 
for most of the remaining one-third of the "othern category). 

In IV-O cases, compl.ying payments occur when: 1) withholding has 
not been triggered and the order is not bound by an immediate 
.'ithholding- requirement; 2) the obligor's employer or other 
income source has not been located and served by the IV-D agency; 
or 3) the obligor i. self-employed . 
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In nonIV-D cases, eomplying payments are much more common, 
beoause: 1) many obligors make direct payments to the custodial ~ 
parent; 2) a voluntary deduction from waqss is sent by the 
employer to the custodial parenti 3) a financial institution 
directly transfers the payment trom the obligor's account to the 
custodial parent's account; 4) the obli90r pays on a regular 
basis; 5) or the custodial parent is unwillinq or unable to or 
unsure about taking the necessary action to implement 
withholding. 

13. Interstate 

one out of teh child support dollars collected through IV-D 
agencies involves an interstate case l although interstate cases 
make up an estimated 30t of all Child support cases, according 
the U.S. Commission on Interstate Child support and GAO. 
ClearlYf the system breaks down when two states become involved 
in enforcement. Interstate income withholding is used in only 
1S% of the interstate cases, while the slower URESA petitions are 
filed in a majority of the cases. Time lags in interstate cases 
may be fatal to securing a withholding order because of job- ~ 
turnover and obsolete locate information. Also, it is a truism 
in child support that despite regulations to the contrary there 
is a tendency in many offices to favor instate cases over out-~f
state cases. (See the paper on interstate issues for more 
details. ) 

b. What can be done to improve and expand income withhgldinq? 

1. NeW-hIre-reporting and other locate improvements 

Once income withholding is tri9geredt the next step is to locate 
the obligor'S employer. While many obligors (and Obligees) 
provide this information at the time that the order is issued, 
m-any do not,.: making the agency search among existing data 
sources, including state employment security agency (SESA) data. 
Because SESAs have relatively recent data, the match with SESAs 
(both within one's own State and with other States) is a favored 
locate tool. However I because data need only be reported to SESA 
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on a quarterly basis, these data bases contain information that 
is between four tlb six months old. 

other limitations include the fact that not all employers are 
required to report (exceptions vary from State-to-State, but 
often include qovI!rnment employees and farm workers). A 
confounding variable is the fact that the job-turnover rate for 
many obligors (particularly those with irregular payment 
histories) is extremely high. 

To improve on the IV-D agency's ability to locate an obligor as 
soon as he or she secures employment, several states have 
adopted a new-hirE! reporting system. Several groups have 
proposed a similaJ~ federal new-hire scheme. (See the new-hire 
reporting paper.) 

Under new-hire reporting, the employer would be required to 
report the naw hire to a centralized state (or national) location 
soon after hiring. That information would be matched against

• 
cases with existing orders and cases in locate status. When a 
match was made, the information would be reported back to the 
appropriate IV-O algency. Based on the case's status, i.e., 
locate or enforcement, the IV-O agency would be responsible for 
contacting either the obligor or the employer. Through the use 
of automation, wit.hholding could be implemented a few days after 
hire, perhaps by the time that the obligor's first paycheck was 
cut. 

Washington State initiated "The Employer Reporting Program" in 
July 1990. Employers in five standard industrial classifications 
(building construction, other construction, manufacturing of 
transportation equipment, business services, and health services), 
were required to report new hires to the Office of Support 
Enforcement within 3S days of hire. (The employers covered by 
the project ~epresented 11% of the total employers required ~o 
report to Washington's SESA.)6 

Washington reports that it received collections from 43' of 
obligors who paid nothing from wages the year the program began. 
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The program has been particularly effective in reaching cyclical 
and seasonal workers. • 
The concept of self-disclosure in combination with new-hire 
reporting has been considered. Under self-disclosure, obligors 
report to th~r employers the amount of their obligation and to 
whom it is payable. Minnesota already has self-disclosure in 
place. The accuracy of self-disclosure and the rate of truthful 
admission of a support duty hava been questioned. 

Unlike self-disclosure, a new hire reporting system is ahle to 
provide the employer sufficient information on the existing order 
and procedures for submitting payments to ensure that they are in 
the proper amount, directed to the proper location· and properly 
identified. Self-disclosure, on the other hand, ensures 
withholding hegins with the first paycheck. 

The addition of non-IV-D cases to a neW-hire reporting system 
would have no impact on employers from the standpoint of initial 
reporting. The registry of existing orders would have to he 
expanded to accommodate non-IV-D oases, and new communication tit 
links would have to be established if administration is hy other 
than the IV-12. agency. An additional benefit to new hire 
reporting ooupled with a central registry is the ability of t~e 
system to quickly locate, and where appropriate, expurgate, 
redundant cases coverinq the same debts for the same parties.: 

2. Self-employed Withholding/reporting 

According to BLS, there are approximately 10 million self
employed Americans. Regardless of employment, an ohligor must 
pay according to a support order's terms. 

There are two withholding-like approaches that may have .an impact 
on self-employed obligor's compliance rates. One is to serve.an 
income withholding order/notice on the self-employed person. A 
withholding notice may serve to remind the ohligor of the 
obligation, focus the obligor on payment procedures and cycle, 
and provide a contact person for remittance a Coupling the 
withholding ~~th a electronic funds transfer from the obligor's 
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bank account, produces a system for the regular payment of 
support by the self-employe4 that mirrors tbe current withholding, 
system. Inherent problems with noncompliance are not resolve4 by 
this method, but ~ithholding procedures may result in a slight 
increase in rsguli!.r payments, similar to that experienced by 

businesses, such as mortgage holders, that provide the debtor 
with return enveli,pes and coupon books, or the option of paying 
by automatic withdrawals from bank accounts. 

The second metbod is to have the self-employed Obligor tie 
support to his or hermontbly or querterly tax filing. (Some 
states require monthly reporting, while the IRS requires self
employed workers 1:0 estimate thair annual tax liability quarterly 
and remit accordingly.) If lOne had to recQncile chUd support 
liability in a similar manner at the same time, this would better 
ensure compliance witb the underlying order, particularly if the 
IRS is made direct:ly responsible for monitoring cbild support or . , 
forwarding noncompliance information to the appropriate state. 

3. Income Withhol.ding against lIonwage Income Sources 

Income is derived from sources otber than employers paying wages. 
These sources include tenants payinq rent, contractors paying 
consideration, trustees and financial institutions distributing 
interest, corporations issuing dividends, and partnerships 
distributing draw downs. 

If all states expanded their definition of income for income 
withholding purposes to include lump-sum payments and nonwaqe . 
recurring payments, there would be more income available for ~ 

withholding. Just as tax offset has shown to be an effective 
enforcement tool, withholding or offsetting othar payments may 
help in cases with ohronic underpayment~ Most states have a 
broad definition of income that includes recurr+ng payments, but 
only about half the states include some lump sum payments in., 
their definition. While all assets can be reaChed through other 
techniques t income withholding is as simple or simpler than any 
of the other more traditional teohniques such as seizure and 
sale t levy I and di:3traint. A state may set up thresholds for 
lump sum payments BO that the distributor of the payment must 
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confirm that 'the distributee does not owe child support before 
the money is distributed. If child support is owed, the 
distributable amount is frozen pending receipt by the distributor • 
of a withholding notice sent by the agency. 

4. Uniform Laws an4 Prooa4ures 

Universal Ordered Withholding 

One major reform that would undoubtedly increase the number of '>, 
cases in withholding status would be to make withholding 
universal in all IV-D and nonIV-D cases sooner than under current 
law and without exception. Since beginning in 1994 only ~ 
nonIV-D orders have to include an immediate withholding provision 
(unless good cause is found or the parties Aqree to an 
alternative arrangement), it is possible that immediate income 
withholding won't be universal until 2012 (in some states where 
the age of majority for child support purposes is 21, the year 
will be 2015).1 , 

In IV-D cases, the year of universality is 2008 (2011 in some • 
states). However, mos~ IV-O cases should be in withholding 
status within the next few years because: 1) either parent can 
now ask for withholding and have it implemented; 2) few cases 
will not have a triggered delinquency of one month's worth of 
support sometime during their lifetimes; and 3) if a IV-O case is 
adjusted, withholding will be implemented (unless opted out) if 
has not already been implemented. 

If all nonIV-D cases~ regardless of the date the order was 

issued~ were made subject to immediate income withholdinq by a 

certain date or phase-in period (1997 or 1998, for instance), 

nonIV-D cases with orders in withholding status would increase at 

a much faster~rate, adding hundreds of thousands of cases with 


. orders to the list of cases in withholding status. Aiso l by.· 
eliminating .opt eu'ts l a Significant portion of the nonIV-O 
case load would be added to those in immediate income withholding 
status* 
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Regarding IV-O CRses, income withholding could be implemented, 
whenever a case ~ith rights assigned to the state comes up for 
its triennial review and adjustment and the case is not in 
withholding status. This is similar to the health insurance 
provision in'OCSE's review and adjustment requlations. 45 CFR 
303.8. The required implementation may be expanded to cover 
nonAFDC IV-O ceses as well, With the elimination of opt outs, 
there could be ordered withholding in all cases with awards 
within three years of the effective date of the legislation. 

.,.. '. 

Uniform Allocation in Multiple Obligee Cases 

A quandary exists when an employer must withhold income for an 
obligor who owes support to more than one family, aHd there 1s 
not enough disposable income available to satisfy every order. 
CUrrent requlations state that current support must be satisfied 
before any order's arrearage claim~ If there is not enough 
income to satisfy the aggregate claim for current support, states 
must determine how to allocate the income, as long as every order 
receives Some income. (Ssa 45 CFR 303.100(a)(5)). 

This requirement has resulted in a lack of uniformity among 
states. Some alternatives are to prorate based on: 1) the 
number of childre" covered by each order; 2) the percentage of 
the aggregate cur:~ent amount due for each order; and :3) the 
number of orders for current support. Direct withholding in 
interstate cases would present an even larger problem in mUltiple 
obligee cases Whel7G inconsistent allocation formulas may result. 
A standardized allocation formula could be included on the 
withholding notic" , to be applied in every multiple-order case. 

While the U.S. Commission recommended a per capita allocation 
based on the number of children under each order, many argue that 
it is f~irer to allocate based on the ratio of current support 
ordered. This reflects an allocation based on quideline
established award levels I which invariably decrease the increment 
of added support for each additional child. In other words, 
since guidelines do not produce a douQling of the amount owed for 
having two children instead of one child under the order, 
distribution rules shouldn't either. It is our opin~on that 
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allooation theory in multiple order cases shoula be tied to 
guideline theory of relativs costs instead of a per capita 
prinoiple. • 
under the law qoverninq qarnishment of federal pay and benefits, 
allocation is based on "first-in-time, first-in-riqht," which is 
the traditional qarnishment approaoh. These qarnishmente shoUld 
also follow the allocation scheme developed for nonfederal 
qarnishment. 

" " 

uniform Policy Regarding Health Insurance Premium Deductions 

Which is more· important, child support or health insurance? The 
answer 18 personal to the family receivinq both. A-family may 
have pressinq medioal needs and oontinuity in health insuranoe 
coverage may be more important. A family may have alternative 
coveraqe, and may place more importance an the child support. 
There is no national policy on priority of health insurance' 
premiums and ch41d support when both are withheld from paychecks. 
The federal qovernment has an interest in offaettinq Medicaid 
expenditures and may wish to encouraqe higher medical support 
priority; however, it also has an interest in AFOC recoupment and •welfare avoidance. 

A default priority scheme could be set up that allows the 
oustodial parent the opportunity to request a change in priority. 
This is impor_tant when the Consumer credit Protection Act l1mi"ts 
are met and the amount to distribute to the custodial parent (and 
perhaps to a third-party insurance carrier) does not meat bo~ 
ordered amounts. Health insurance premiums are not deductible 
from gross pay when determining disposable income for CCPA 
purposes and must therefore compete with child support for the 
disposable income. 

Another option is to allow health insuranoe premiums to be 
deducted from qross pay. This option qives health insurance a 
priority over all other nonmandatory (other-than-tax) deductions 
or garnishments. 
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standardized Lansua9G in Initial Order Providing NQtice tg 
Satisfy pue Procesa 

With the advent ot immediate withholding, there is no need for an 
additional pre-withholding notice to be sent to the Obligor. 
However, in iniUated withholding, there is a requirement that 
notice be sent to the obligor prior to requesting that the 
employer begin withholding. The advance notice in triggered 
withholding casell is required in.every state except those few 
that did not require adVance notice prior to the date of passage 
of the CSEA in 1~84. If the order establish!ng the award does 
not result in immediate withholding, it still could include 
"boilerplate" lanquage regarding initiated withholding, which is 
triggered in all cases, even opt-out cases, it one· month's worth 
of support is past due. This language may satisfy due process so 
that withholdlng may be implemented immediately upon the 
threshold arrearage being met. 8 

Standardized IUtb.~91ding Form 

The standardization of the withholding order/notice to employers 
should save employers significant resources currently expended on 
deciphering and calculating. 

OCSE, in conjunction with federal, state and_ local officials, ·and 
employer qroups, 1s currently draftinq a standardized income 
withholding order/notice to be used by IV-D agencies in all 
income withholding cases. This form should result in a uniform 
approach to withhOlding done in an employer-friendly manner. 

An important featUre of the proposed standardized form is the 
name and phone nu~~er of a contact person~ Every state or 
locality woula be required to desiqnate someone who can answer 
genera~ income withholding questions and case-specifiC questions. 

Uniform Federal Ga:c:oishment Statute 

Combining the variQus statutes that govern. garnishment of federal 
pay and benefits should lead to streamlined. standardized and 
more efficient withholding. Federal garnishment covers civilian 
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and military employees of the federal government, and reoipients 
of most federal benefits, including Social Security retirement 
and disability. (but not SS1, black lung and most veteran's 
benefits). 1he goal is to make federal garnishment as simple as, 
if not simpler than, privats withholding. 

Amendments to IY-P and Ngn1V-D withholding statute 

As stated above, the statute that governs withholding could be. 
simplified to remove opt outs and require i_ediate withholdinq ". 
in all cases within a few years. A policy reqarding federal 
reimbursement to implement universal withholdinq, particularly in 
nonIV-D cases, could be delineated. 

-~--

Advance notice to the obliqor 1n initiated withholding cases 
could be eliminated, and direct withholding across state lines. 
could be added. Also a uniform state definition of income for 
withhold!nq purposes could be added. 

Consumer Credit Protection Act Amendments 

The CCPA could-be amended to prohibit state ce1linqs below the 
CCPA ceiling tor child support and alimony. Child support's 
priority among competing garnishments, inoluding federal tax " 
levies, could be stated. 

Anti-discrimination lanquage could be strenqthened by removing 
the "more than one garnishment" exception to the protection 
against disciplinary action or firing. A private riqht of ac~ion 
to enforce the anti-discrimination section could be added, . 
allowinq the agqrieved worker the riqht to sue to regain his or 
her job and pay instead of relying on the Department of Labor to 
bring the suit. 

centralized Collections 

Centralized collections will qreatly ease the burden of employers 
who in many states must forward withholdin9s to each county 
collection entity within the state. 8ecause of automation and 

~ 


• 
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electronic funds transfer, payments at the state level can be 
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immediately routed to the looal office for distribution if the 
state does not distribute from the state oentral colleotion 
point. (See paper on centralized oollection an~ ~istribution.) 

5. Direct witbboldiag 

Un~er UIFSA, an~ the U.S. Commission on Interstate Child 
Support/s recommendations, the currently unauthorized practice of 
states directly sen~ing withhol~ing orders to employers in other 
states would be legitimized. current OCSE regulations require 
IV-O interstate income withholding requests to go to the oentral 
registry of the state where the inoome is ~erived. 

GAO found when polling local offices that it tOOK them an average 
of seven weeks to respond to interstate withholdin9 requests once 
reoeived by their central registry, and an additional six weeks 
on averaqe to serve the employer. This does not include the 
perio~ of time tho case is in the initiatin9 state once it is 
dlscovere~ that wj.thholdinq needs to be implemented. Instate 
cases took an average of four weeks from initiating withholdinq 
activity to serving the employer. One sees why GAO found that 
three of four offices USe the one-state, direct withholding 
procedure even if not permitted under the regulations~ 

Additionally, GAO found that "pure" interstate withholding-only 
requests occur in only l5' of the cases. Most offices couple.it 
with other enforcement requests, which often means filing a uRESA 
petition to establish a new order in another state -- even if· 
there is a perfectly valid order in the init'iatinq state. Using 
URESA petitioning increases the mean interstate processing ti~e 
an additional 3 to 10 weeks. 

By going tnrough a central reqistry and coupling withholdinq with 
other enforcement requests at this point, it takes an average of 
four ~o five months to serve a withholding order in a second.. 
state. Mathematics Policy Research found the average withhol~inq 
spell to be 6 months or less in 40' of the AFDC cases, and in 28t 
of the nonAFDC IV-I) oases. It seems faix- to conclude that 
"indirect" withholl:Hng contributes to many missed withholding 

23 

http:couple.it


-

.. 

opportunities, especially when ooupled with other enforoement 
requests. e 
without uniformity in forms, orders, laws, procedures, timeframes 
and interpretations, an employer may receive dissimilar 
withholding instructions from various states (or even counties 
with a state). Uniformity seems to be a prerequisite to a smooth 
direct-withholding process. 

Also, there may be a jurisdictional issue that remains unresolved'·-,:· 
without congress' stamp of approval on direct withholding. EVen 
if two states agree that an employer in the second state may be 
directed to follow the first stateis order, there must be a way 
to bind the ~ployer. -~-

Procedural problems also arise in direct withholdinq. One issue 
is where the hearinq should be held if the employee contests 
withholdinq. (It should be noted that contests are the exception 
instead of the rule, since an obliqor may only claim mistakes of 
fact such as incorrectly calculated arrearaqes.) Under UIFSA. 
the hearing is heard in the employer's state. If so, how does 
the employer's state aqency adequately prepare to represent the •withholdinq state's interests and still meet the 45-day timeframe 
under current law for resolving withholding disputes? second, 
UIFSA contemplates that the employer serves the employee with the 
withhol~inq notice. What complications arise as a result of this 
proce~ure where the employer fails to timely inform the employee 
of the withholding? 

Also, the current funding system allows incentives to be paid to 
both states in a two-stAte-agency interstate case. Direct income 
withholding is normally a one-stAte-agency interstate case, with 
payments going to the state that issued the Withholding order, 
generally unbeknownst to the state in which the employer is 
located. This will reduce the employer's state Agency's .. 
incentive to cooperate if a withholding contest arises and the 
employer's state agency receives no incentive for its work~ 

As reported by GAO, pure interstate withholding is not currently 
popular for several reasons, one of which is that other 
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enforcement techniques are not available. This concern is not 
addressed by direct withholding_ If the obligor changes jobs 
quickly or makes' significant amounts of money through other 
methods, income "ithholding may prove inadequate, and secondary 
requests for entc~rce.ment will result in the two-state time delay .. 
Medical support compliance, at a minimum, should be able to 
piggy-back on the withholding order/notice. 

G, Kultiatate employer prooe~urea 

A few large businesses employ many people in several states. 
According to the IRS, 56,000 businesses employee over 55 million 
workers. These businesses typically reoeive withholding orders 
from several states, which include dissimilar and~nflicting 
withholding instructions. 

To alleviate some' of the oontusion, employers would benefit if 
the withholding order always provided employers with the name of 
a contact person and a toll-free number. 

Also, an employer that does business in several states but has a 
centralized payroll may want to designate that office for 
receiving withholding orders. A list of employers who 
voluntarily proviQe the address of the office where they prefer, 
the order be sent eould be made available to all IV-O agencies, 
updated regularly. Under direct withholding, ohild support 
agencies could send their orders directly to the address listed. 

7. State automatioa 

The FSA mandates '::.hat all states have comprehensive, automated, 
sta~ewide systems in place no later than September 30, 1995. 
Automation will free up caseworkers to pursue those activities 
requiring interpersonal skills. If a new-hire reporting system 
is integrated intn the automated network, automation should ,solve 
or diminish many 9! the employer locate and withholding problems 
that currentI~ impede withholding success. 

The automation criteria for state systems require that automated 
interfaces be established with State and National data bases to 
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looate nonoustodial parents and their employers. Once these 
matches are done, the system must process the datal following-up 
on any "hits." Once a hit is confirmed, appropriate letters or • 
notices must be sent to establish the inoome withholdinq. 
Incoming payments must be monitored and accounted for and, when 
not received, contaot must be made with the employer to determine 
the reason for non-compliance. 

One of the keys to improved collections is the location of non
custodial parents and employers. By increasing the number of "" 
automated matches, the number of successful locates should be 
increased. Once a noncustodial parent is located andlor his 
place of employment ascertained, the automated system will 
automatically generate any needed notices and letters, thus 
removing the need for human intervention. The more people 
located. the more income withholdings implemented, the greater 
the collections. 

As the automated system ages, caseworkers will become more 
comfortable with its capabilities. Experience with automated 
matches will lead the State to determine the most reliable ... 
sources of information. 

•• EF':/E'DI 

Electronic Funds Transfer/Electronic Data Interchange (EFT/EOI) 
technology is a process which will streamline the movement of 
income withholdings from the employer to the child support 
receipting agency. Usinq a procedures similar to those used fp~, 
the direct deposit of w3ges l employers will send income 
withholdings, accompanied by identifying information (ED1), 
electronically through the Automated Clearing House (ACH) 
network. The money will be received by the IV-D 'agencyfg bank, 
and the identifying information forwarded to the IV-O agency for 
accounting, distribution, and disbursement to the custodial ~ . 
parent. Implementation of EFr/ED! will saVe employers the cost 
of processing and handling checks, and will save the IV-O agency 
data entry and check handling costs. 
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• While all States~are required to have automated systems whioh can 
accommodate the ,:eceipt of EFT payments. the regulations do not 
mandate that all employers use EFT/EDI to remit withheld income. 
OCSE belleves th~t employers are in a unique position to 
determine whether or not EFT/EDl technology or the remittance 
procedures which they are currently using is best suited to their 
business needs. Many employers are anxious to usa EFT/EDI, since 
it more closely t"its with other electronic payments used for 
taxes I wages, etc. Many payroll processing companies will be 
offering a child support component, and many payroll software 
companies will be modifying their product. 

Will EFT/EDI..J.ncrease collection? Probably not. Yet, its 
efficiency should free workers for other tasks. 

o. Management/Resouroes/case-prooessing 

Many states could increase the number of thei~withholdin9 cases 

• by identifying systemic and organizational delays and inefficient 
prooesses. 

The location function, in less automated offiees, can be 
collocated with the enforcement function, or made part of a team 
approach. Child support offices could experiment with having the 
waqe withholding issued from the location unit. states could 
conduct automated matches with major employers. 

While not solely .!tfectinq the income withholding precess, 
expansion of .the :federal incentive by removal of the nonAFDC cap 
would provide strong inducement to the states to use cost
effective child support enforcement methods, such as income 
withholding, especially in nonAFDC cases. Of course removal of 
the incentive cap'without other changes means the federal 
government pays t'lu)re incentive dollars overal'l to the states ~. 

The case load for child support workers in most states is much teo 
high and overwhelms the worker. With a reasonable caseload, 
child support staff would have time to (among other tasks): 1) 

• 
respond to employttr inquiries in a timely manner; 2}' work with 
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noncomplyin9"~mployer$; and 3) process cases that don't hit using 
either new-hire reporting or a SESA crossmatch. 4It 

Federally-mandated minimum staffing levels is a possibility. 
perhaps the best way to encourage states to increase staff is to 
change the Federal law to require that all or a part of the 
financial incentives be reinvested in the program. While 
reinvestment appears to be the rule and not the exception, it 
ehould be required. Additionally. states should delegate 
authority to the local child support director to spend the funds - - 
where necessary. including for-staff. In Philadelphia. for 
example, the incentive funds are reinvested in the Philadelphia 
CSE program, but the local office does not have the authority to 
hire additional staff with that money. ._r" 

Emphasis on an efficient income-withholding process could reap 
benefits in several ways. First, the withholding process is 
continuous, r~quirin9 the least long-term attention in cases of 
stable employment. Other enforcement teChniques usually require 
repeated efforts and are a one-time solution~ Income withholding 
against a steady worker's paycheck is arquably the least labor- ... 
intensive long-term enforcement technique~ Second, insistinq 
that states adopt administrative procedures that require no 
judicial involvement such as reviewin9 and signing withholding 
orders should facilitate income withholding. 

10. Training 

Over the past decade, OCSE has provided a variety of management 
and technical assistance to states through training and ' 
technoloqy transfer, including intensive management analysis and 
program analysis services, on-site courses, lectures, and 
partiCipation in conferences. This assistance has been almost 
totally curtailed in the past two years, but-training continues 
to be a major need at the State and local levels. There ar. some 
40,000 child-support enforcement workers nationwide, with an 
annual turnover rate estimated at 20 percent. In addition, the 
complex legal and technical nature of a continuously evolvinq 
program keep~ training needs in the forefront. Leqislative 
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changes such as the CSEA and the FSA also contribute to the 
demand for regulaf training of staft. 

Yet, according to the u.s. commission on Interstate Child 
Support's Report to Congress, only one-third ot the States have 
dedicated trainers within their child support organization to 
train on program-specific issues. The Commission recommended 
that: 1) federal law be changed to recognize the importance of 
training to the effective, efficient operation of the Child 
Support Enforcemerot Program; 2) Congress ehould appropriate 
adequate funding !'or the training function. comparable at least 
to the level of "O,Sources provided dUring the lIlid-1980S; l) State 
plans should provide for annual training. at least, to all 
personnel furnishing services under the plan; 4) Oce! should 
provide a Federally funded core curriCUlum to all States to be 
used in the development of State-specific training guides; and 
5) OCSE's annual report to Congress should include a description 
of training efforts and their results. Implelllentation of these 
recommendations would provide OCSE with a soli~ resource base on 
Which to build an effective traininq structure . 

Training specific to income withholding should target employers 
(especially the smaller ones) on new-hire reporting, CCPA and 
multiple order issues. State location statf should be trained on 
what location information is available from state and federal 
sources and skiptracinq to find noncustodial parents. 

Also, educating eml,loyers and simplifying withholding procedures 
are the keys to employer cooperation, according to OCSE's 
national evaluation of income withholding. 

11. Federal qovernmeDt as A modal employer 

oeSE is currently working with the Department of the Treasury and 
other federal agencdes to develop plans to ensure that the 
federal qovernment is a model employer when it comes to income 
withholding for child support purposes. Uniformity, 
administrative efficiency, and full implementation of EFT/EDI are 
the goals. An Executive Order would ensure that agencies 
coordinate their streamlining efforts and emphasize the 
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importance of a federal employee's duty to comply with orders for 
child support. ... 

IX. c. State-based recommendations 

1. Legislative changes 

A. Require states or the federal qovernment to 
, \ . implement a neW-hire reporting 'system. 

B. Require states to pass UIFSA 1n substantially 
-	 similar form as the official version, including 

the direct income withholding provision. 

C. Pass a plenary statute allowing employers to 

be served directly with a withholding order by a 

child support agency (the one-state counterpart to 

UIFSA). 


D. Amend section 666 and other appropriate 

sections of Title IV-D to require states to use a ~ 


standardized: 

i. definition of income for income 
withholding purposes that includes all 
periodic and lump-sum income; 
ii. method of allocating multiple order 
withholdings l based on order proration; 
iii. withholding ceiling the same as the tePA 
ceiling; 
iv. procedure to withhold that does not 
require advance notice in initiated cases; 
v. approach to health insurance premium 

withholding; 

vi~ set of criteria for opting out of 

immediate income withholding limiting the. 

circumstances that support the granting of 

opt-outs. 

vii. date of universal IV-O and nonIV-D 

withholding (in non-cpt-out eases), 

preferably within J years of passage. 
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• viii. penalty against obligors wno do not 
report their employer's name and address upon 
entry of a support order; 
Ix. witnnolding order/notice against a self 
employed obligor. 

E. Combine Sections 659, 661 and 665 of Title 42 
of tne United States Code to streamline federal 
garnisn.."nt. 

F. Require self-employed obligors to report tneir 
quarterly cnild support obrigation and payment 
nistory to IRS, and to pay any delinquency eitner 
to tne IRS with the estimated incomertaxes or 
directly to the state child support agency. This 
report would be available to OCSE through FPLS. 

• 

G. Amend federal law to give child support 

witnnolding a priority over all federal debts, 

includin9 delinquent federal taxes . 


2. Nonlsgislativ8 changes 

A. Dramatically increase worker traininq. 

B. Increase effective outreach to employers. 

C. Provide an automated list of where multistate 
employers would prefer to be served with a 
withholding order to all support offices. 

D. Ensure the federal government acts as a model 
employer. 

E. Encourage USe of EFT/EOI. 

F. provide employers with a state agency contact 
person f named on every standardized withholding 
order, who may be reached daily'durinq business 

• 
hours . 

. . 




ZII. PEDERALIZATZOII • 
several advocates of effective child support enforcement have 
embraced !edesallzation of the income withholdinq function as a 
way to improve the system and increase collections. Last year, 
conqressmen Tom Downey and Henry Hyde introduced leqislation 
calling for the federalization of withholding, to be condUcted bY 
the IRS. This paper examines federalization of income 
withholdinq, addressinq three issues: " .... 

1) Would the withholdinq process work more efficiently if 
federalized? 

2) What other parts of the enforcement function should be 
federalized if remittance is federalized? 

3) Would the number of cases in withholdinq status rise because 
of federalization? 

Federalization of withholding has several appealing elements, • 
includinq si~qle-point remittance, qreater uniformity, removal of 
interstate (and intercounty) barriers, nonredundant use of 
resources, and economies of scale~ There is no question that 
larger employers would prefer to send one paper or electronic 
remittance to one point, instead of hundreds of remittances to 
hundreds of collection points. This will save employers money. 
The American Society of Payroll Management has estimated the cost 
of cuttinq each withholding check at $10, and reports that fe~ 
businesses charge the employee a fee to cover the expense. 

Uniformity will also help employers who must respond to various 
state laws and procedures (see uniformity section above), a very 
labor-intensive and time-consuming activity. 

Federalization of withholdinq would dissolve the real and 
imagined barriers that exist in the processing of interstate 
cases~ perceived problems concerning priority given to instate 
cases over out-of-state cases in certain offices would be 
eliminated. 
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Having one large "ithhQlding system eliminates redundant tasks 

performed in the 54 IV-O jurisdictions and the hundreds of 

counties in which payments are made, particularly in the area of 

management. Economies of scale alone should produce a more 

aff icient c:ollect;Lon rate per worker as well. 


On the downside, federalization of withholding further fractures 
a system that appoars to weaken when more than one Aqency 
performs child support functions at the state and local level. 
Information transf.er between states and the federal 90vernment -,', 
will undoubtedly be an added coatI even under the best automated 
system. Miscommunication and lack of complete information is 
inevitahle when dealing with millions Qf cases that are 
constantly beinq opened or closed, chanqed from welfare to 
nonwelfare status and back, and where the orders are regularly 
increased or decreased~ These problems could be amplified in 
eases where withholding is attempted and proves unsuccessful. 
Should the federal, state or local qovernment pursue compliance 
issues; or other enforcement techniques? 

Federalization of other enforcement techniques may prove 
problematic, because so many of them are dependent on intimate 
knowledge of the obligor's assets and lifestyle, a decidedly 
local-based inquiry. These techniques include liens, seizure and 
sale, and contempt. Some techniques like IRS full collection and 
credit bureau reporting could be done at the national level. 

What about remittances that are hard to identify? MassachUsetts 
has reported that this is a big problem, especially in interst~te 
caseS r because the case number or custodial parent identificatlon 
is not clear from the check's face. It is expensive to 
reconcile. The more removed one is trom local collection, the 
more likely it is that reconciliation is necessary and the less 
likely ,it is that l:'econciliation can be done quickly. 

"Also, can the feder.al qovernment distribute collections 
efficiently? Since it has been reported by the American Payroll 
Association that a plurality of employees are paid weekly, 
hundreds of thousands of remittances for millions of obligors 
will be weekly fUnneled through one agency. How fast can the 
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government distribute those moneys, especially when state and 
local governments may have a claim to some of the withheld 
support for AFDe and foster oare recoupment, and employer 
remittance may not universally be through EFT/EOI? 

An additional factor to consider is that if withholding is not 
federalized for nonIV-D cases, then a parallel state or local 
collection and distribution system must remain in place. 

If the federal government also monitors cases for delinquency, 
sends out notices to employers and Obligors. documents payment 
histories, and adjudicates contests, there are added costs. 

Certainly federalizing withholding would entail st~-up oosts. 
Once in place, however, one could foresee that a state-of-the-art 
automated co~lectlon system with properly manaqed and trained 
staff could be more cost-effective than tOday's multi
jurisdictional collection system. In FY 1991, states reported 
that distribution costs them $345 million, and enforcement in 
general $626 million. Added together, states report that over 
half of the $1.8 billion spent on the program were spent on these 
functions. The cost of just the withholdlnq portions of the 
enforcement and collection functions is unknown. 

Federalization of other enforcement techniques may prove 
problematic, because so many of them are dependent en intimate 
knowledge of the obligor's assets and lifestyle, a deoidedly 
local-based inquiry. These include liens, seizure and sale, and 
contempt. Some enforcement techniques like IRS full collecti?n 
and credit bureau reporting could be done at the national level. 

Would the number of withholdinqs rise as a result of 
federalizatiGn of the income withholding function? While purely 
speculative, it seems that federalization would have minor impact 
on the number of eases in withholding status, everything elsa 
being similar. It federalization means qreater success at 
locating employers for withholding purposes than what states 
currently are able to do (or will be able to do once completely 
automated), there may be a rise in the number (although state
based new-hire reporting may be as successful). 
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• Federalized colle~tion is more employer-friendly and arguably 
more operationally-cost-effective than the current system, but 
federalization by itself may not result in a significant increase 
in the numbe~of oases in withholding status. 
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ElIIlNOTIIS 

1. U.S. Department of Labor, Bureau of Labor Statistics~ Persons 
who have jobs but who currently are not working comprise a 
shifting group, depending on the date of the snapshot ot the 
workforce. Regarding income withholding, this group represents 
persons for whom withholding is not produoing payments during
that spell of leave without pay; the group should be subjeot to 
withholding upon return to pay status. 

2. About 4.8 million Amerioans received SSI in 1990; 1.1 million 
Americans wei'e in jail or prison in 1990, aocording to the U.S.:. 
Bureau of Justice Statistics; and, depending on whose estimates 
are used, several hundred thousand Americans are homeless at any 
one time. 

3. These groups combine readily into two categories: the first 
includes those persons who work for barter or cash"/"and those who 
are incarcerated, institutionalized for mental or emotional 
problems t homeless, or receiving 5SI. Not counting those who 
work for barter or cash (there are no reliable estimates of their 
numbers), there are an estimated 7.5 - 8 million Americans in 
this category. Income withholding, obviously, is not feasible 
against persons who live and work on the street or are in 
institutions. SSI is protected a4hinst withholding. For those 
who work only for cash payment (or barter), the amount and source 
of income is difficult to tree.. Of oourse, for any individual 
in this category, withholding may become an option at some future 
time, since there is .ovement in and out of the$e qroups. 

The second category, ~ore promising than the first but still 
difficult to collect frOM, includes the self-employed (an
estimated 10 million), the unemployed (currently about S 
million), and-working teens (5.4 million). 

4. The same survey showed that 27% of the offices surveyed rated 
caseworker's familiarity with interstate income withholding as 
fair Or poor; 31% and 59% of the offices reported equally dismal 
reviews for attorneys and judges, respectively. 

5. Higher income obligors can more readily provide a bond or 
escrow money equivalent to several months' worth of support to 
guarantee payment. Also, generally attorneys are more likely to 
be involved in the higher-income cases, and attorneys may be more 
inclined to promote opting out to a client than if the client 
were representing himself or herself. States with a history of 
direct pay', such as california and Texas 1 may have a higher rate 
of opting out than a state such as Wisconsin, where a study found 
between 3 and 1\ of the cases were direct pay cases (money flowed 
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from the employer or Obligor directly to the custodial parent
instead of through the clerk of court). 
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6. An employer survey found that 93\ said that reporting costs 
were either -none" or Kainor." From the same survey, 26~5' 
strongly favored continuati'On, 46.1t favored c'Ontinuation, 15.5% 
opposed continuation, and 11.8\ strongly 'Opposed c'Ontinuati'On. 
When they were ~estioned on reducing the reporting ti.e from 35 
to 7 days, 46' responded that reducing the reporting time would 
increase their costa. 

7. The percentage of eases with orders where the obligor has 
wlthholdable income that become withholding eases is speculative. 
Another unknown factor is the percentage of incraased collections 
because of withholding implementation in these cases (as opposed 
to simply a shift in collection method without a net gain in 
payment). 

Prof. Philip Robins predicted, based on an analysis"of
wisconsin's s~erience with immediate income withholding, that 
'One-fifth 'Of nonIV-O cases nDt in withhclding status wDuld be in 
withhDlding status after the first year and 'One-third after two 
years~ In comparison, Minnesota showed a 14' increase in the 
first year of n'OnIV-O cases in withholding status in pilot 
counties compared to control counties without immediate income 
withholding"for n"onIV-O cases . 

8. The u~s~ Supreme Court, in its only case on postjudqment t 

pre-garnishment n,:>tice; said that prior notice was not 
constitutionally :required. Endicott Johnson Corp.v t EncYclopedia 
Press. Inc, 266 U.S. 285 (1924). Under modern precepts; notice 
contemporaneous with withholding and an expedient opportunity to 
contest a mistake in fact (i.e., not owing the tri9gering amount 
of arrearage or mistaken identity) may suffice in postjudgment
garnishment cases, when balancing the competing public and 
private interests in child support withholding cases. i§§ Mathews 
y, Elgrigge, 424 U.S. 319 (1976) (balance of interest standard) • 
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APPENDIX 1 

DETAILEO BACKGROUND- • 
Title IV-O of the Social Security Aet ang the Soeial Seryiges 
Amendments of 1974 

With the enactment of Title IV-O in 1975, a Federal/State 
partnership was established for child support enforcement. As a 
condition for receiving Federal matching payments, States were 
required to establish child support enforcement programs which 
would use existing State laws and procedures to establish 
paternity and to establish and enforce support obligations on 
behalf ot minor children. States were free to use existing 
enforcement techniques, which in many states included garnishment 
actions to collect child support. Garnishment was a 
discretionary remedYt and used only to collect arrears. A few 
States, such as Texas, did not allow garnishment for· any type of 
collection, including child support. 

However, Congress made clear through the Social Services 
Amendments of 1974 that in cases where the federal government 
owed money to obligors who owed child eupport or alimony (i.e.,
obligors who are Federal civilian employees, members of the armed 
services and recipients of Social Security retirement and 
disability paYments), that garnishment would be allowed as if the • 
United States were a private employer. 

The Child Support Enforcement Amendments of 1984 

While the establis~ent of the Title IV-O program led to 
s19nificane improvements 1n child support collections, u.s. 
Census Bureau surveys continued to report that many families , 
entitled to support orders did not have them, and that overall', 
noncompliance with support orders continued at epidemiC . 
proportions despite the best efforts of Federal, State and local 
governments. In 1974, only ten States had statutory versions ~f 
child support garnishment. 

When Congress determined that the child support system had to be 
bolstered, it looked to states for the most effeetive practices. 
Income withholding was the lead solution. In 1984, 26 States had 
systematic withholding of income from an obligor's paycheCK based 
on a cqurt order after findin9 of a delinquency. As a result of 
these efforts, the Child Support Enforcement Amendments of 1~84 
(CSEA) required all States to implement certain procedures. The 
cornerstone·of the CSEA is the provision for mandatory wage 
withholding, -requiring that States have two distinct procedures 
for carrying out such withholdinq. 

The first pertained only to cases being enforced through the IV-O 
agency. Under this provision. States were required to implement 
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a system under which wages of an noncustodial parent were subject 
to withholding in IV-D cases on the date the noncustodial parent
tailed to make payments 1n 4n amount equal to one-month's support
obligation. States were also required to implement the 
withholding at ''''y earlier date that was in accordance with state 
law or that the absent parent may request. withholding was to 
begin without am"ndment to the order or further action by the 
court, and includ.8 amounts to satisfy both current support and an 
amount to be applied towar<l liquiclation of arrearages. The CSEA 
also specified other elements of the withhol<ling system for IV-D 
cases such as requirements for prior notice to the noncustodial 
parent, basis for appeal; restrictions on the maximum amounts to 
be withheld, notice to the employer, and interstate wlthhol<ling. " 

The secon<l procedure provided that all new or modlfied orders 
issued in the State include a provision for wage withholding when 
an arrearage occurs, in order to ensure that wlthholdin9 is 
available without havinq to apply for IV-O services~-

By 1988, wage withholding became a universally-available remedy,
accounting for 37' of all IV-O collections. congress, While 
noting that wage withholding was effective, foun<l that a 
delinquency based system of withholding was cumbersome to 
administer, and rIot as efficient as originally hoped. It was 
noted that 12 States in 1988 had already moved from a • 

• 
delinquency-based system to an i~ediAte system, where wage 
withholding was Eistablished at the time the underlyin9 support
order was entered. 

The Family SuppOt't Act of 1988 

The Family S~pport Act of 1988 (FSA) required that States 
establiSh a system for immediate income withholding without, 
regard to whether there are arrearages. Immediate withholding is 
required~ effective November 1, 1990 l tor all IV-O cases with new 
or modified orders on the effective date of the order, unless' the 
court or administrative authority finds good cause not to require
the withholding, or a written agreement is reached between the 
parties which provides for an alternative arranqement. ' 

For cases being enforced by the IV-D agency which are not subject 
to immediate withholding, the absent parent's wages are subject 
to withholding on the earliest of: the date on which arrearaqes 
occur which are at least equal to the support payable for one 
month; the date on which the obligor requests that withholding 
begin; the date on Which the custodial parent requests that" 
withholding begin; or an earlier date the State may-select. 

The FSA also requires that all nonIV-D orders contain immediate 
wage withholding provisions l effective January 1994 • 11 
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There are several advantaqes to immediate withholding. Its 
implementation prevents·arrears from aocru1n91 so long as the ~ 
obligor is working or has other attachable income. It reduces 
administrative costs inherent in monitoring payment timeliness 
and implementing initiated witholding. FUrthermore, a system of 
immediate withholdin9, without regard to any arrearaqe f removes 
the stigma of an arrearage-based system, since everyone subject 
to a support order will have withholding, not just delinquent
obligors. 

Yet, almost all ohild support practitioners agree that the number 
of withholdings is still too small. After allowing for 
collections made by States us1nq Federal and state tax refund 
offsets, and the interception of unemployment benefits, a full 
39% of state collections is listed under the category of "other." 
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Charts 

Chart I. National Total Number ot cases with Established 
Orders, FY 1991 and FY 1992; National Total Number of eases, FY 
1988-1992 (Aver"ge Annual easeload). 

Chart 2. National Total Distributed Collections, FY 1988-1992; '. 
National Total Income Withholdin; Collections, FY 1988-1992. 

Chart 3. 1988-l.992 Percent Change. National Total Distributed 
Collections; Na1:ional Total Income withholdin; Collections; and 
National Total Child Support Enforcement caseloa~~._ 

Tablill 

Table 1. Income withholdin; Collections as a Percentage of Total 
Distributed Collections, by Stata, FY 1988-1992 (Showing Year of 
Automated Systems Certification). 

Table 2. Income withholding Collections by State, FY 1988-1992. 

Fiquru 

Figure 1. Most and Least Improved States in Income Withholding 
as a Percentage of Total Distributed Collections, FY 1988-1992 
(Percentage Point Change). 

Figure 2. State" with Most and Least In=eased Child Support
Enforcement Caseloads, FY 1988-1992. 
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Chart 1 


CASES 1988 - 1992 (Average Annual Case load); 
CASESWITH ESTABLISHED ORDERS - 1991 & 1992 '" 
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Chart 2 
DISTRIBUTED COLLECTIONS &
.' . " 

INCOME WITHHOLDING COLLECTIONS 

1988· 1992 
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CAROLINA 26 

26 
23 
23 

""'''.. VIRGINIA 22 
22 

ILL ,... " 22 

"'" -6 
-4 

:'-REGON -4 
,.~ -3 

+2 
+2 
+3 
+3 

INE! MEXICO +4 
IOIST. OF COLt1Hl!IA +5 

e 

IF!, mra 1. 1988-1992
::: Point Difference 
I:~, Withholdin; 
I~~l ·pln as a Percent 
lof Total collections. 

n! 

41 

37 

35
.,,~~~~~ 
34 
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1992 Income Withholdin; 
Collections As a 
Percenta;e of Total 
collections 
(To Nearest Whole Percent) ,•. 

Leading States Percent 
au 

WISCONSIN 7D 

OIS'!'. 01' COLt1Hl!IA 61

VIRGINIA . r_ 65 

GEORGIA 65 

OHIO 63 

MISSISSIPPI 59 

ARKANSAS 58 

NEW YOR.K 58 

MINNESOTA 56 

lIAWAII 56 

GUAM 56 


TrailIng States Percent_ 

PUERTO RICO 4 

WYOMING 13' 

KANSAS 19 

IOWA 23 

NEBRASKA 26 

OKLAHOMA . 27 

IDAHO 28 

NEW MEXICO 30. 

PENNSYLVANIA 31' 

INDIANA 36 


NATIONAL PERCENT 50 
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1'1_' W__ Income WlIhholdlng CoU,_ 
u. Percent Gf CoUeC'Uona 

NAnONA!.: 38 110 I~ 


STATE: 

ALABAMA 31 4. '10 

ALASKA S 

ARIZONA \I Sf H 

ARKANSAS 44 N 14 

CAUFOIVlIA 38 8 


... SI • 
.. 

COLORADO ,~ Sf 37 

CONNEcnClIT U ... 11 

DELAWAlIE II 54 a 

DIIT. OF COLUMBIA 112 117 15 

FLORIDA 10 42 22 ' ," 


GEORGIA at N a4 

GUAM :10 sa 26 

HAWAII 24 54 a2 

IDAHO 21 21 7 


..... 22lWNOIS aa II 

INDIANA 21 38 1 

IOWA 21 23 :2 
.,KANSAS 23 14 

KINTUCKY 21 ~ 1. 

LOUISIANA ... .. 
MAINE U "... , 
MARYLAND J!I 44 

MASSACHUSETllI sa 113 4
,.MICHIGAN J!I 54 
MINNESOTA 41 51 IS 
MISSISSIPPI Sf 10 
MISSOURI 31 41 10 
MONTANA 22 U 10 
NEBRASI(A 20 21 •
NEVADA 41 as 
NEW HAMPSHIRE 35 113 18" 
NEW JERSEY 21 41 18 
NEW MEXICO 28 :10 4 
NEWYOAl( 45 5& la ; 
NORTH CARDUNA 22 41 28 
NORTH DAKOTA 10 43 33 
OHIO .0 83 14 
OKLAHOMA 24 2T 3 
OREGON 37 31 .. 
PENNSYLVANIA 37 11.. 
PUERTO RICO I $ 4 
RHODE ISLAND 24 43 11 
SOITTH CAROUNA 24 31 '13 
SOITTH DAKOTA 21 31 •'TiNNESSE! 14 31 23 
TEXAS 18 10.. 
UTAH 43 45 2 
VERMONT 2T 110 23 
VIRGIN ISLANDS 37 11 I. 
VlROINIA a 412' 
WASHINTDN H 43 a •
WEST VIFIGINIA 30 U 22 
WISCONSIN $5 70 15 
WYOMING I 13 • 



--

• 

. 
~lgura 2. Percent Change 
I~~ caseload, 

. . . , . . . . 
States with MO~~_A_ 

• 

TEXAS 102 
NEmtASKA 100 
!UlODE ISLANI) 92 
NEVADA 91 
NEW KAMPSNlRE 90 
DELAWARE 87 
INDIANA 85 
ARKANSAS 69 
CALIFORNIA 63 
NEIl JERSEY 62 
NORTH CAROLINA 61 
NORTH DAl<:OTA 60 

w~th DecreasedI~~~te.. 

OKLAHOMA -47 
COLORADO -21 
WEST VIRGINIA -20 
NEW MEXICO " -16 
MASSACm;~ETTS -3 
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Figure :2 WoriclhHt. Perc.nt Chang. In Total 
C$E Ca..lead, FY leU-19ft 

(Unl'Qunded Data In lhOU$end.r~ 
PERCEii'I 

1988 1m DIFFERENCE CHANG! 
STATE: 


Al.ASAMA 

ALASI(A 
ARIZONA 
ARKANSAS 
CAl.JFORNIA 
COLORADO 
CONNECTICUT 
DELAWARE 
0191, OF COLIIMBI 
FLORIDA 
OeORGIA 
GliAM 
HAWAII 
IDAHO 
IWI/OIS 
INDIANA 
IOWA 
I<ANSAS 
I(E)ffiICKY 
LOIiISIAN 
MAINE 
MARYLAND 
MASSACHUSETTS 
MlCIlIClAN 
MINNESOTA 
MISSISSIPPI 
MISSOURI 
MONTANA 
NEBRASIIA 
NevADA 
NEW HAMPSHIRE 
NEW JERSEY 
NEWMIOOCO 
NEWVORK 
NORTH CAROUNA 
NORTH DAKOTA 
OHIO 
OKLAHOMA 
OREGON 
PENNSYLVANIA 
PUERTO RICO 
RHODE IBLAND 
SOUTH CAROUNA 
SOUTH DAKOTA 
TENNESSEE 

• 	TEXAS 
UTAIl 
VERMONT 
VIRGIN ISLANDS 
VIRGINIA 
WASHINTON 
WEST VIRGINIA 
WISCONSIN 
WYOMING 
NATIONAL 
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100 
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113 
330 

11
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38 
lOS 
301 
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