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November 20, 11946. 
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" I,
Comments of Jeld:8h:.Orga.mzatd.ons Reispecting Draft" of 18; October 1946. 

Of Res;;1::tutionLaw for the American zone ofGermail.t 

:it-. Sections 3 and 3a 
j 

Section 3a is an improvement over t.b:edraft of September 23, 1~46. ;The 
I 

proviso tor cases iii;Wh~'ciltl:le Rother p,__ty,protected the lnt'erestsi of, the 
. . ! 

claimant:or"hieprede'cessor in ,interest in an unusual manner a:ndWi~ substan
; 

, , 
. tial',s~cessllshould bereeXi;iIhlnedbecause of the l:1keUhood of ab~e'o 'l,t 

happened frequently that Jewish ownerSl!ienaced,: by N.azi threats ofcqnfiscaticin
" . " " " ,'I', " 

fO\Uld themselves obl:1ged to sell to persons who had suffic1ent:in'fl;uen'c'EI 

to induce the Nazis to st~ their hand. The owner thus got some:tihin:g, for his 
" ,! 

property instead of having it taken from him without any return a·tQ!llo 'In 

_ of th••• ca••• t)le ."" obtained was .ub••q1lel't~confilica·ted ini '"'018 

orin part. In such and similar cases the holder will certainlY-invoke the, 
I 

provisions just quoted and~ because of the difficUlty' to rebuke ~'\lchl contei:l't~dnso 
I 

they mSf often be advanced· Without any bASiS intacto 
" 

Fur'ihermore, ,there is a difference in the langUage of Sect1-:ons:'3 .arid,-3a, 
, ' I 

insofar ,as Section 3 and. in fact the whole law,dea.J:s wi thRueckers·iat..tuhgsan
• • • ;-, - .' I,G - ." -. 

sprueche (claims to rest1,tution) ."hUe'Section 3a introduces ,~h'e:pro~(:J'air.ai . 
, , I ' 

remedy of the AnfeclltWBk'fage (voidance). .This distinction fotiD.d. e%:J;i11'cl't. 

recOgn.itioni~ Par" 6 of t:he draft ... This would tend to show thit tJ::i.~re ':fs 
" ' I

I 

actually intended' to be a difference in the meaning of these twoterm~. HO'w9vero 
I' .. 
t " . • , 

the prGcedural prGvisions of the draft dealexc1us:1.vely with Rueckstellilnglfani.;. 
, . ' ' .." ' ~.l • • 

sprueche and do not provi~ for the procedure to be followed in the 4techtUligSklage 0 

It is, thereforel) suggested. to ~pia.Ce';Section 380 by the folioWi~two 
- .". . ~ , 

paragraphs,whlch are in .line with the draft as of September 2. t.O De! added: to 

Section 3, and to raM as ,follows: 
; 

. : ' ,', '. ., ,'.' ':, I.' ' 

"The s,ame presumption·shall hold .for the ',benefit of',a per~on''lfb:p:;'Qel;o:rtged .. 
to a g;toup6fpersons' whichln itsentirety was to 'be ex¢![iidea;tbt/~erSequ,;. 
tory measures: of the State or Nazi ,Bartl, . as. set .for.th inSa<:;tiGn,.from 
the. cultural' and ,economic nfe of Gerlll8lll' .in regard, t6treJis'ac,tj!ons J~~tered 
into blhlm:wi'thin. the ,per±od.fromJa.n'l1.8!l.30, 1933·and;;Mat",8,.; ·19i4!?·~ : 

. "" i.
The p;esum;Ption' can· be' overcome crill by ,establiShing. that, the. tr.ansaetl.6n 
would have taken place . even '~lnthe. absence6fN~Uona.l SO~:1ial1S~~i 

I 
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are to be dele·ted .. 

:B. ' Section 5 , I 

i 
, This Sectic)n ,eXempt's cer.ta1ri,transactionsfrom the appl-fcs.t;pn of ,the 

(~:~ti#tilp~.,,~!:w';b~,doe,~ not stlpUJate!"~~s.baJ.l,bethelr fateo : tn f~t,
'. '. .' . . . .. , 

all theso arrangeJllents~re offi'ct1t1ous na:t~e (many. ~ have the form of 
. ' " I 


a, sale or similar ,transaction) and.there1'orep the :proper't1's,Il~ill~:bereturned
. , . ,. . 

: . . . ' . 1 ' 

to the owner0 It would: serves. good pul'pose,lf Se:ct1on5~ou;ldst1iP'\ilaf,~ 
! 

thatsuoh arrangements' are, consiliEl,red terminated ahdthe fd~er B-riit\1S"has 

to '1)e res t,ored'q 
, 

I 
, I 

(1), ,Paragraph twO deal1ngwUhthe, problem Of',SUcC8S'siol'l:;,to: ~l,atnis:o:f -~,:', . . '. " , ..~ ~: ' , .. 

, ' 'I ,; ,,' ' 

IIcorporationsand,'-un1nc~rporated associatfons" foroedtQ :d:1sb.~: Ir'61;l):~rWfst:t 


extinguished Under National Soclal1smo ,F1trst" the draft asf:t' _S~~$1d:B ,mfgnt
. ' ',. .. ',' ' 

.easU:ybe interpretediD>such a way tha~thepl'operty:l:)erpn~n;g 't'q :jewish 

c,omDnmit.leso~ otheror~lzedJeWish:bodles fOuhdations or'~~ndo~ent's'D ' 
. , .t . 

s.b.allg ,to a larg8,d~~~e" ,escheat to' ,the, German Re1:oh. Most; ::cif;tJie's~ "c:omDitinlties ' 

and foundations, ared$\,f8;Ct'odor :de 1e'ge no m'oree#aiit ~ 'fhe':~pB.r,';Jra:Ph<speCif1'es 
'. ';_, '. _. ", . . " '. '. '. '0 ! 

certain crlteris.o 1I~~e, deemed to ,be 'sugcessor to the> 1n"~'d. p~;tyo'"; 
Because of 'thed.eCl~tl~n of German. Je~ It ,mIght e~S11Y'be':tli&:t\t'n~ cases . . , . . , .. , ' 

, 
,,' 

' ,', " ",' , ,! ' ,'~
sUClh'oriteda td.l1riot: ll'eU!ound>to appqo ,Sinpe the proifsiolis of 'Article 1'9~,,)!:;;:\. 

of thEfO·l,vl1 COde':doSno:'coveraUch bodie'S (in, case Of.:(Ol.ma:a~1oJo'\ fO~""
'. . • " . , ',' ~i ' " • '.I ' . • I • , ,'. : • ~ • • 

instance» Se'cUon 45ff B~B ~p11es).,thereisthe Btr9ng~r.,o~bl'1~tY. t¥t 

prope;rty':,o!~sebo~1~'~ will becla!med bytlltl Getman, stat,tfo;" ,se:doJl'd. )~ther-
, "", ' , "'1 ", " 

more 0 it 181eft::to-the ,German "appropriate M~~#1str.Yg to d'ec'1:~e ~et.be~t.lie ' , 
. ' .'" . .' . . , ~. 

I 

cond1,tions juS'.t meiitlon'~d ,have been me,t,o', It fShighly Ina~o:pr~"te th~t 

German go.vernIi1~~ta.;L authorities '~h~tIld:;'deteniIne, sUCh, coXi4:~t'1!oriS:;P,ar,t'~CU1arlY
• .." • . . ' . ',- .1,,' " ' <, 

incases whert!,·the,re,-m1gb.tbe gi'eat ~8creti:O~ powerinvo~vej1'.;:TM.~W, it ,is 
, ' , ' • ", ',I. " 

notcertai:n,'t¥t·"~O¥~r,e;t1on8,.mb'raoe" ai'so ,coJ:mnl%li,tles a.p:d 'fP$ri~t~~on8'i It. 

I
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1s well known that the German JeWishColll'll1'l.mittea were recogniZed 'as public law 
I 

bodies; mUch proper.ty was. held .byvarious foundations (Sti'ftungen) gov~rned not 
, I 

by commercial law but by J,rt. 80tt ot the ,C:171:1Co'Ae and for. ~Jrea.t10n of: 
, 	 ' .' , "

which 	apec1aiperm1ss1oli.was n~c'essary..~oWth,even if Bonte of'~e c,oDmniii1t1es 
, 

and. toundations were not dias'o'lved or,were,m't"anWMl:e, reconst'rilc,ed. their member
. .' 	 ' , ", ',',', . '.' " I " ,.' 

ship repreaents Oll~ a very: ,small fractionot,the, original: n~bers 8ndt.i~'J1l08t 
' 	 .. ' I 

, 	 ' I' 

easeSD the assets by'~,exco'odthe.i;ne8d80f, the few,memoers':st'1.J:t in G.-"e,l"'JiliiiiY. 

while 	thoae: who had created them. are dead or abroad.•. It i8. therefOre 8~sted 

to amend the seco.nd ,PJaragraphto, read as follo.ws: I: ' 

110 "In,.,case, the Wty 1n.1'gred ,'bY .the,canttacatioD.', 'w'EtS' •.,cotpor§1ffon 
01',;&* }iDii1ci!rporatedasloc1lyloA;,yJlfch:was;diBilolTeat~:br,/forced- to " 
dbsol:ve'because,'. Qf,mril!~Cutfonwt1ip,in:,the-scoPeofiSe·etton;,.~", 
,th8rlght' 'to,"claim, ts'sntutfon;:1Bve'iiieif, in.,<the;:fOrm,r~~Jl9~«eZ:'B' 
,of':ty shares or';'partn!rshlj)sW the fOmrp8.rlnirs,;,;d,trf 
ab"nCe Oflmclaimgtg';d;iltAtaanwret'tte¢ '£!{ '1n~:pN;•. IY . 

.of 'his SeCUjmo.· 	 ....... i'" ' 


II.Io. 	 ,In caso· Qt;prpjcu;iies- beionging .tQ" .. exUn:gui8hed>,co.;mi:,t'~os.ot 
fQ\!i1W1<msn ··theclatmi"¥tsttlc1. .:tn't4esUd::aaneW.:"'I?::ftliEr'rCoJii
mtiD.1::tY,:c)r' fou;q4a.tlon . is st1;!·lin,exi's::tenoft, 'or' haS,;liien"rile'8tablished. 
the;cla1m·· ahr41'r8maiD.,yested .in.th'S'bQ9.v:,ri:o~y*tb:st8hdtig~::1·t8 
prason" .size,;',: '!rhe, reC1N.riied.prgpCt;y',ShAll,ile;'gtPlClidi::pii\weiiii· : 
'hft;, bod"y ,~;;the said; :,amCil 1hPnrtw, Weem:@:t,pi'.>gp;,i'OiiUljc8.0le 
W(r~Qr'tlon .t8lt1ng' iil1fo ,·AccOUh,\btl/present )Aefid!s, o{:;::tAe1COmmun1,k 
of'itOwidat':lOn,...fn gueBt1Qn~1t .' '. ..• . ';'r" ' 

"' - " 	 . 

(2)'!rhe thlrd;,par,agraph, wnile cOnt a.ill.1~~.a, fair nUclepa;,',1r:r+.Ot.~:pp~opriate 
, 	 " .' I· ' 

. in ~ respects.. ';1r.sto'tb.e use .of. the ;pro,p~rties 'i:8not.:~q;~ll'~f.17 ittate~, ..!..:.!: 0 

it 18 not g,lWi th8;t,!ew1Sh propertiea ,will be:;:u:sed for.;J~lrt,~, ~~~~:~r~~';9:~ 0 

Secondo i t:;rslleft to'tJuf .uc~e880r'ot,theGe~;Rel~h 't;oei8tia~~:jl,eh'-~: aU,o,ciation 

which w111sucCeed to t~';cclaim8 of.per.sons,m:urder~doz.a.>~idl:rect or~r 'of'1ihe, Go'vern
~ 	 " " )" '.'1' • .,' :. 

men,i of that :Reich.·, If! the 'wording remains' unChanged:. the Dia.,.rles8:"and::uncla1med. 	 .' . .,: . , . 

Jewish properties 1118\1' well bevestod in. organizations .wh1~h.~~1l;~i:I;e1;thfir;~present' 
• '1""".,,; :,' "."". ' . ','. . ', . " ! • -,' " ,:,: ~•.:;' ~. Y':- ... ..!..;.. ,,;. ~';:'''7'"",'!.~""-".,,•• , ",' . 

thesurviv1nt JIlemberof: t~ group the former' o:wners belon:g~a:t:o:\(~ih'.J~':nor'U8e 111 

for,pUl'pOse8~8tabl18hed'in ~p:regedent8 ~e;og.tt~ Gre~lt;:];a.~':ro,~ 80.8/1946 
, . 	 . . " . \ ' 

aSSigning Jewt'Eb. mas,terle BS properties for Jewish purposes, ~ 8'im~llar J,;aw enacted 

, inRUng8l7" olli,·pctober 7"" 1946 • the' pl"OviSiQIiS Of;jheoCO:ilomt~';Cl:~lasj.,.b:t.th. Pa.ris 
• 	 • ," .' 1 .' .. 

Peace !rreat;l ••:, oonceriUng the 8a:tell1118 nail:Clns. and: the;'agr~em:entts, rtiaab.ed 'in Pari is , '.. .'. .... .'. .', ;. " . . ... " . .,4,,:_! ' .' '.: . ",. ' 

last. Decembe;-and' this ,JUne. concern1p.g the, .u~i igrllient . ot<9~:ot:a:a maeierlees
",' '1'" ", 

.!' I . . 
"" 

,..:... "-----..--,~.- .. ,_."' ,--"----,,--.L-_.,,-,--,. 
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therJ will 
1 
I

be cases of propertl~',~ unclaimed by t.he owner where Seoti on. 1906 of ~he Civil 

Code mtl.y formally not be tipplioableo It is ll thererore p proposed the,t :thi.s 

paragraph be amended to !!eadns f 011 OW! s 

"In oases vfhere Saotioc, 1936 of the C~vil Code would apply or the' . 
p-T"operty is not .ol!dmei:1 within the perIod 'pr-ovided-for in this 1iiWo! 
. agenolEls d.asigiiitedbY the Military. Governo!!or -hissu(lC6SSC~~epc 
resentatlve (if .the OClO~ng' power-;-h~l:l' sucoeedt,o 't,hIe claks: lor-; 
restitutionp under roFa.l -oxcl'llfii.6n of the State. Tx:easu!!y 0.1": otlie'z:,-: 
pubH~?,od!.Els·o· '!Veri' 1!lg6n(ll !.!:a;'~ be ?,on8trtuted(t:rin~r.:mjnatiop<?.z : 
orSjanu,ati onsj) in Gl3rm~l or outside CIt. G·e:rul!P.-lj)r~e.resentl~n~t'F~ I 
~nterest of, tha pe!!son.s~e13llJ.g .to th,$ respeoi;;~:ye, gro!lps ·.refetre~ 
!-.2. lE. SeoU':JJ:l 39 ,Par" Ih...'1Jhe· property or its.pro~eedl!i shal1:Y!.l 

. use? ex.clusively: for pU!E'oses ot rehabi1Uation,8Jldre~...tt'1fement.cirl . 
ee!!BOnS bel~ing t..£ the grour:of whioh the. rig~l ~e;r ;wa;sa,:"riJ.($b.ef'o" 

Ref'erellc:ie l,s also made.to Section 50 of' this draft o 

Do 

This 1!!18!1;;tiOO il!l tending to restrict restitution beyond t,he Und,ttj si!ltin 

Sections 2 and 3 by exoludiv.g tram the provisions of the lawoaf:lesof' ,ueminen:t 

dom.a.ii:l!' 0 It must be stressed t,he,t the right of eminentdomai,n (~Oik:i!fg). in 

'. I 
Nazi Ger.mallY was very exten:!livGoThul!1 a large number of· J'ewhh OOf.1.1'J:S?&ted 

I 

I , 


p!!ope!!t1es,will fall unde!!th~ prOvision of' Seotion9•.and wlll n()~' be,lref~tiftuted 
. , ,'. . ,I '. '. 

tc t.he rightf~l ~8roln lD;~Bt oases, bOWeVe!!i they were expr;cpr:ll,a.ted[alld ri:.ssigned 
l 

for purp oses dOf;llt with inSeoti on .9 jUi!t beoause they hAd been prt1viru,d~r c:H)nc:. ' I 

i 
fbcated and for no other l"G9.SOllo It the!!efore oannot be 'o.laimed ·that 'theywould, 

have been expropd.a.ted for public plrposeSI> even if they had u'ot be~OOged·t,o a 
I 
i 

disorinrl.ne..ted persouoFurthermore p when a propert.y i'8 'expropriated. for .publ1·c 
. ,I 

. i " 
use" i'ull canpensatiem is generally paid (auoll o Olap'Elnsati em WilS. not. pa~d the. Jews') 

end f,heowner i ~ i:n~.p Qsition to acquire other assets Qf similar' ldndJwh:\.cnwas 

made impossible f'otpsr"6cuteeso Should Sectl,On .9 he maintsi. ned" the JJwrlSt~ Qwiler. . ....... ,..,. I . 

would not only lose the property!> but also be dep!!ived oftihe pos'sibii~ty-ot: getti.ng 

. .' I .' , 
, . 

OompU.8stion which.very ofh~r oWne!! recelved in such cases sinOe thi,s lla,w d~oes not 

'1 . 
prov~d. for the ~ym.ent thereo.fo 

http:thereo.fo
http:getti.ng
http:disorinrl.ne
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~B- .' I" 

It i Sp therefors.\> wggest6d thatSEl'l';,tl,J',~ 9 Qhould be dropped a.1toge:ther Or" 

, . , ~ , I 
should 06 ,replat'led by the ,folloWing provisi,on~ 

I 
fie onfi~aat,ed.j~.l"()pe:rty 'wh:i.oh after the time of ()~1s'oa~i o.t;l W8'SEt?"Propx:Jated 
or assi~ned ttO B.nento!1!'ise whioh has the right pi' eminent. danain. shall. not 
be sub eot to restltuti,on in natura ins-ofaras thE;'. Pl". ;13 stU! nec:ee.sarl . 
for suoh pUrposes o ' he holder of the property lsp hOVlever, requ,ired to,p&, 
the owner the pI" esent value ;of' the Objeot orJ;! at ~!teeleoti ~ C?f theclairiia:ntp 
to subatl~ute f.or it a proper~l of equal valuetlr sin;ih,rnatul"Elo,tI 

SubRUtutian shouldnot be dirfi~ult in view of the multitude or prcpert1es 

falli~ under the previsions of' MilHary Law NOo52 and the' denadfj.oatiOll lawo. Sub"" 

sUtut,ion is: in faot pr ovided for in Seo1r..:i. on 12$ Parol of' the draft:o 
, 


.' . I" 


Eo SeltSti on 10 Par 0 I of. Scot:!. on 10 I!IhclUlo be Eilllended tQ ex.olude i'rom the pr
Q 

. II 
i 

t~Clt:l,()n j\,t aocords t,h-o:lle p ~ssessors "JVho cannot show that they' knew or could. not have 
. . 1 

known the nature of the good"" as lIooofiaCHtt,ed" in the me8J:!ix;;.go~thi~ 1awo SelfStion 
, . , 

. , 

4 (t) of the C2::ee;h rEIstituti on d'6@J:"ee requires aotue.l1y',that :pd!!lr'i~ ,:pr ope rty be 

aoqllired i.D, good fdth in order to have it exem,;pt from, reBtitution~ 

The Hndtation of the second eentence to those artiolesthatd1d not" Clanie. , 

fran private< owner~hip or had not been deI'l1gnated for salt! would .exeiuded)~·aters 

fl"OOl the benef'i.t of the lawo There is no valia reason for this prOf~.SO sinoe it 
. !, 

affec;ts highly 1del'ltifiable properties whose aoquirer in dmost· ~lI oases must have 

I 

I 

There is no reason to' dad with "inte.rlgible illterestlS" 1n a Way: more favorable 

to the a>CIquirer than of ot,her propertlt!H'J D as these int~ri!latl5 are not, of the nature 

of small objeQtps ob,~iDg ha:nds e8.i!!i:Hyo .As more fully shown in theoanments .~ 

Seotion ll~ seoilri ties are so large a part ot the oon.f"lSC.'H\t.ed W6dth~ that it i8 
, , i 

,',:. 'I '. 

Ith!,!,tp,eretoI'e,; suggested t,,, delet,e Paro II, a.nd to elimin.a.te fram Parol!,! 
, I 

8eo"::lnds~nteno~p the 'Words "so far ali suoh property oame frcim Privat~'~rship. or 
. . I . 

, "j ;",' ,( t!.', ; 

had not. been designatea- fiOr sueno It 1s furthermore suggested to liriiend the first
! . 

l 
, , , I 

"Tangible perianal prq>erty 'Which ,has been aoquired by the 'present holder lOr 
his predec;essor inj,nterest in the oourse ofotdinary and usual'business 

'transact,ions in an e.stabl1 shment normally deaUrig in that type of property 
shall not. be subjeot i,a restftutiouo unless the present ho1'de'rmQuvs,ormuat 
haveknawn,:theorig'in of the prq>ertyo fi 
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~<' ..,' . '. .,...";;', '!,~~"jF'

" . . '." .. ,'~:'6:~;,; .... ';';;:i: 


' ...'F.:
'. 
'S~ot...l.On 1.1." 	 ':"i,r. il: '. 

Itf. voiy difficu1ttoproVo .t.Mli~r,1~~i~.. Tl\oryt"o,1 th.G......... 

'. "law': (Seoti.Qn·1~2 and Qthers) treataequai'i.l ..icg~.D.:!·an,;d:·KeDD$nl!lu~:iiae~;(to mow and 
':, 	 :.: ";,: .' . J. ""<;:.: I~'" --_---'~~~ 

:: "'",' _. . , .. ,_ " . . ,":', ,,;'-~.}~1.c::':,_::-';,\:\~'~~~~~:·".~ .; A, ,-~~_;,>.- .. " '. ." " , 
.mu'st h~".e knOWn). It. is~her..torei;n.ig$~~~~d/,t,~~~~··:Seo,tion.l1be·aiJleJtd'~dto replace 

." .tli.,"...d·11DkO""tni"· .with "dor ~r~~ri;~~t"",".r d .... a±.• ~tZ1~I,,;;,gd"-
'. ,;~tijile~den.Sa()~oe rhalt weder:K~ten~h:','~,AA~~;;~~~'~~~••·'· I 


, '.' 	 '''. . '.;''i,':' , ';'''','',i;''-' : . :."".: ';,::: .•.T'.·hi...s···.. · S··e·:.·o:.t.. ·~. A...." '.: d·._·....·':r.s:· . ,·th· ..0;.1.':'.' 

. .':r<~~n:~oh ~'Rrovisi.~W~ulan~~·~.i~::~lt!;~,;9b~~. .' .•.. ~'D.:"~w. 

·:averyJ!ll{:i6rtEi.rlt matter, as agreatprt,of'tn:";i~~:t.a;:·';of' a mcdern .. Il;stii'dl 'i''ih'ijX

.·;t,;<.~ '~tl.~~ .bo~or. d......t;.. ... S~PU~!1;:~;4~:·,"",t·~i~~i,~ic~t~'~~iri,h~,ut1~.0il• 

.,.. {:~~.p.r.~~'ut~·,o ..ill 1... ·.~·~ai'g,p.Ori~~I~;:I:t'r.o.•.•.o~':OU;rl:d·.·.·' T~~e'.QjW ::o~no~oUllt 


~n8;tJin.~.,~l';:.:·~asesat le~stjthe Ilo~r~f-,:'" ",kn~,·the o~g'~n:ot~suOh 

···:::::::::::~::~~:;:::z:~II!!lf~~:::::::':~';:L 

.;f. ,'" . . .,:." '. . "b:!lU7er·in,'~tr.·;~::.·.·.;~.·.~.····. '., ... de ~Ii&r.e.'. a.on th;.b4J.arer~~ ,:8noo14 . 	 '.l.no.:.·,\.u.,·:,: • til,'~ir! resti.tutton 

..,'..... <,.; 	 ,'.., 

., ~Ii b~c~e .iJiJPos sib1e. It i~ 1eg8.l ly 'v~ri ~t~i~@..t\O disti'llg1ll:'i!i~ ':b~tWeen owner

. oliip . in ac ~oratt,.. ~.'ii>"~"'~o. ·Iii~~~~~;~I.i·mo.t••a'~":'~~t~4\>f·7r. ~~.~ . 
'.' :::: ·::::~::::r:t::·f:::~rT~~~~~~~;:~::.::Y..•=:~~~~:,:::'.' 


'. ,ship in 8uob,~llare8 might. :forinatanO,e.lt~f-.a~~~~;~~a:;.~t'r·~, th.~ r~~~:~~i;, :Qt'~.~ti.· 

. ~ " ", ... '...., "" ":"'/':' ,~;~~'.'~::_i'~,'j,.>:;:....:',":'><''':'; , ,:: ',~: - '-'::';1.' ':'" ' 


. ····..o·atip aili:e sm~et~IIg II. The. Greek la"'N'o~,,~oeA~fp:r.~de$ i;xi. .~eot1;9ii ,S,l t,tiat .:f.~as· 

':: /' .... .... :.1: ' .' , 


" legal owner or sha.res .on the, bearer••,.1,. :~on8f'~er'ea" t:neone. "h~:·8p'par.~~cf!18'·Sucjh

,', . '" :, :, ../~;:, ,lf~:~ ..,?: ~,.:;_.,:1, "" _ ':~'," ,",' '.~+:. ',', 


'. ,. in ;·thele;s.t g~~er8.l:assemblY' exoep(-it;#ie:~~~.~~~:q~p os.e8:~~c)r«:'~~~~~s'e~';8t(8.re8 

.' ':'. . " " :: ~.. " ": ,: ..... , ' .' ."' ' _~ :,::-., ' .<':.',;{-~r~:' .' ~:.-,;;;'{:.:,~~~: ~,~.l'\~ ':{~ :"~,' '.", " , " " " " ' 

I 
"' ... ,prQVe s ;'judio:ia,l1 y. 'that! he. ,ao·quiredthei~;~~t!:h~p.;.~#:a.le~a1: \~ytf .: 

, 	 ••l, .•• 

•. :., , 

',.1,.: . 

, ',. ,.,.. :', 



G;. 	 Seetlon 12. 
I 
I 
I 

Par. 	I I treats of.:.pl"oper,ti which underwent fundSiDent'al ~S.i c'onlfidara'QlY 
. . 	 I . 

! 

.ehhanc1ng the value.· There are,. howe~er, otllOr.· ease.• of..ch8n.pa,.wn1ch 'decreased. 
. . 	 . '. , . . 

, the;value., It is not· evtcIent~. ·lin exception from. resU.tJ'ion,ah6uld b'f:r made 
, , 

.' 	 I 

only in favor of the pi"'e'seiithol:der'wh~18 the 1i1t'~rest8 ott.h~>raiiht:tul,ownlt 
. . 	 - -. , - - - . . -' . 1 . ' ~ '. 

... . .'. , ' , 

since 	alreaq under SeciUon 21.the owner' has :to compensat.~ the;' 'po'ssessor for 
, , . . . !.' . . • 

. 	 . I' .'1 

expef:!;d1tureso Th~s wUlaccount for th~, changes wli'ell,are 'da8,J.twrth ·,lJi.\hi'i 
. . 	 .' , . 

Se~t1OD. It is,. the refore, sugge. ted that the, whole pa;r~a:Ph. (t.oiE.J'.therwith 
. 	 ..' .,1' 

Par. III) be eliminated,~apeciall.y dnae t'hereally impo;tan, Ca8~s'aredealt 

willi in Par.. U,~ 

R. . Section 13 
3 ' 

The proTiafons ofthb Section aeam to beiDcons1stent'wl;th' '~e' 'princi'ples 

as established under SeoU.on, 12 .•.. We .thereforerecommeDd tilatt.ti1l·! S'ecti,onbe 

reuitt.n so,a. ,to r,"flect8D·:,~~proac.h ~iiUl1:ar to' Seot! on 12 'as' iira.tted, .~d: 
, 

.With.. suCh ameDilmEirits as o~.U.ud e:pove. 

I. 	Section 14,. 

The, provi-ston ot this Sec.tton' as fomuiated in..the draf:t;·()fS~tem~r. :23 
~ , ~ . . . ,.'. , ' '; ; , ' 

was very appropriate...,' There ap~ars. to be n6rea89n 'for" eJ.:tidna:~~'~ 'tli,f8 . 

provi80, one of the few favora:ble to the clai~t•. The words' -au,; ~r as, 
, 	 I 

posstble" grant' suf'flcieilt' gaarantees .that nothing '1mpo88iblecoUl~ be 

required under;thiB ~ect'ton. ;. 

J. 	 Sections 1s-;.3~ 
! . 

(l~ ThlsChapter .deals (in ad.cl1tion to' itl& a:ccO'W:lUl),gz.e.8~:t'i~_:~dmthe. 
'. .' '. . ' '. ...' . , ,,:', .' , 

possession, by a ili1rd~rson) w1th.sever,al. .ca8'es' of dain~~ 1n;ca'8~of /1;he' 
! 

imj,OBsiblUtTt'O" res:~nute theprop.rty.The;',draft provide's f~l:\ ·B~~·,.Pa.trient 

in -exceptional.' eases ·onl¥. le 8.ving out., the· en'tire compl:e%:'pftll9a,' .tr&n'&'llctt,ons . , ...' '. . .... . . ,', i···. ." 
which 	are being:'dealt w1~h m:Se'cticm\3&.··, ·lVen,when... perlllol.i8.i J;8'~~n~1i:;'1i;iti 

. .' . .' . .'\' '" I ", . 


is establ'·1iahed•. there :1:s. no guarantee 1;hat,t~'E? losses "~l'l:~t~'it ,lie 

recovered bT .the'cla1manll~· - , We fe~l that1":m0.8tbe 'agreed, t48;~·.~'li"ueb 

. .', I 

I 
, 

·-.·,-----'---1--------,·-- ..... _. 
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, 

/'j'/.te. ve-r~nA""k 
/P"".J"-J'Y .( 

Epfr/ //74'£ 
./tP/"'h/t' .s--SJ) 37/ 

J" ..,:.)': ... 
,'.' .'j' 

0= ~t eo \ 

·i6ss~s.~~~ethe result of the discrwnator,Y;'prfl,otioes ofth'e .lfazi regime and nave to' . 

.:~~r!~;1:l;ibYG._nY.lt1. .th.;Jerore. aUgg••~.dtMttheL&~~·~ndi'6t: l\atiy '~igher 
I:aht·~:o.rf'1.Y: w~~ii. established. (as ,the 8U90ElSS:ors of the' Reich) be made reSPOIiS1;ble.:t'or·· 
'. • • '. ',' •• ' • • .' •• ' .' • •••• • H' I . 
~:t:o:~~enOt coVered by indivhi:ua1so ·;:'l'he·prinoipl!eof. g·OverIlment''&.l !'~abiilltyoo:r

{':::, .::.:' .... .. ' ., ..., " ", '. . . '. '" . . >1, 
.·:~:~+1.~l;jll1ty.,\.·t,~m9.k:e cClJlp) nsation should nOt beoOllitr~edtocllstthe':11abrl1ty or 

·f~. ~~vidW:P ......or ~.·.tb.P~~.!ft~~;,t':y,m~.'th... g9V.rm>e"t~ ti~i1itY .to .' 


.' 'makerestitution should be' a bar to the assertion:o:t' individual. liabl1i;t,yfn,·thtit; '. 


li:t~g'afd~'~tShould be left to the :'g~erlDM,nt.., ~~Terp t.odetermihe 't'owhat ~~jte~t. 
", ",-. _,,'-,': -~' i",:' . _. ,,- -: ' ___ ', _. _ _ _' _ : _ . . ~ " _ ' •. _' " • ~' " " , _ " ': ': _ " '. ,,-.',, ,,_: ,,_. , .' . " , • ,.',,: . , ! 

:.',);,,!iipii::the individual has ~ade.:5:':oan~:lfsatiOll; tp;;t~e,ol81m.ant it Win ,Dl~.,g:~pa, tfo,e ..•. 

~":~I!~~t:::~;~::eO:~:::~:lgr~::::t~~:ti~~~~;~:~~:~:~;:t~t:i~i~.· ......... 

. ' ... '.' .... " .... _ ...... .' ..... ..I 

~Ul.it,~tude .~~ prq>ert1es ,tormerly.beloqgingto the. Re1eh41Nazi Party:o i~'ivi~ij81 

!'I'lizi~;'e:toQ ,are at pr esentlnthe adlilin1stra.ti01'1" ot the military aut'KO~1ft~J8iehd . 
. ':';':.:"', '. '. . .' ". '.' .... ". '.. ..' .;' . • . I' . 
··:'.Ge'rln~~uthorfties whioh pr op'erlle's oould v-erywellbeused to .f:"ubstitute.1',Qr. 'rjs~


.,;:.:,>. .:. '. .' . .' '. '...', '.' ......... .. ·'.1~", 

;·!:titllt;iOnwhent,he objeot is not a:v.dl~le .(a.simflarproVisois :oont8;1WH!1'S~:~f;i'9n 


... :3~'cfth.Dutohdecr~eot .. Septem.b:er 19~19"}o • It 18.0 ttler:et~el> Sllggffst'~~;,tb)t 

"=,=~CT.~~r-----"""",-;";;--;;,;":;,=,£,;....=,,,--;,,,;;,,;,;';'&~...;.ac...~~;..;..;;.--,-~.....;,;o=.;..:;..;;;==~~~~\, . 
., 

, .:.The,clftfIitant .ma demand th~tp:i~tead .. ot mon.tf!1ia ·D:~p.al1OQ:.•ot 1 . 
. 8~1:.1~~t() the. .~,whloh ris oOlJ,fiso at.ed; '~e, '~l~j"~r.e~:t.o:~,hjJU:;~:,< I" .. 
,;L8:M~;::0Ut"Of:p'l"?fH3rti'$s .ill. the.··:e.dm1ni stration.of,p.Ublioa.ut·o .·t~:~':j\l.\~J\c~~a .. 

j,r:itib1ntliiis Lando Ii '. ". ...... .. "j 

,;",~n addition :an explioit reservation should 'be inser.ted in this law' . '\,it,dioes 
not prejudioe'th.e right to claim reparation and inde:iiln.!fioe,ti'on f'J>.r l';ohff of,'::g;i:antea 

.... "'X ~" S ~ti. . 16 '. '.' .. ; '. ..' .. b'y, ~:'Sf ;J!aVi~ .
'i',~ ""ri18~!ecttioli doe.s not. adequately oo!r~r th~o~8'se8 ~n ~~iQh thepr(tfJl:f:~~.·~:s ':, 

:'~~~~~Oye~~ypartlY or :insuooesslvestages in mpre·than·.cine tando, , ie"vpiJ,'ose,," 
':,. .:.! 

;,tli.~j'or..to Om&IIdSeotta. 16... toll ows{-~~ uIId~r1i':d)' < ". "1, .... 
. . ".lftb.eolBiment .cannotrega'i'nt;be oonf'1soa",eCip~~(1"t.y;,orJ·1.'Q:~:'\iq:rUi·~t·r,~:~¥!J;: . 
i:t ;orif"dirDiilished in, V8.1~.;or ..Onl·'. art .. otJ.t~.,(:1Oder;nur :)l",verri
.J.usJnasse oQeI'\ Werte: p ' 'ne'may' :deme:lld~rrcmany'pren~~s,pofJ'~fi'ss'Or' bf\'~'c~' 

'....• " 'fi'soatedproperty or' h:.olderof .~oonrison:trea~nt~i:e,,~tthe ,Bur;end~r0t.·..rp:4t~·,. 

eve·r':,ubstitute., ..ot the ,8;stiigmnent or Whatever ola1m:g.suoh::pos,s.esfJ,qr:,:9t1l:;91i~~r;I":

:ma::i hav,.cbtalned thrOugh ·tl1.e ,oiroUlll'ft,eiioe:s:l'fhtoh.pr.ev~nt .·restitut;i~. ·in:,:;$,Ul:lto.~~; .. 


:- ·.1 ", 

, ..\.... .' 
... ',-,,,,, ,., 'H'''---'~'~34'1':!l25-;''-' ... 



,,,," 
", 
. ~l " 

" \ "'f"': " 

. I 
. I 

h/4'&. ~r~n .h;/e-~
/j?'Y'.? -.s-., , 
~h-y//7~E 
~e?/hR ~2J.s7/ 

,LoSect10n lZ 
I 

This .section should 'be amended to impose·a je>int and. sevel'al responsi'b111tyon" 
-
all the. persons 1nvolved in the acts on whichl1abllity.is,PJ"8m1sedo . 

Mo ,Section 18 I 

The' first paragraph deals o as does .Section. IIp with, "knowledge of. corl.f:1seatlono n 

For reasons given there it should. be. amend.ed to read "provestha·t.. ·he .. had, [no knowledge 

or could not have' known" (this refers also. to Sections 19 and 20)0 Fur~Je'rmoreD .It' 
. . .., . ',' 'I' 

is not evident why a person. who knew or shoUld have known the, ori!giri :of :~he property" 

shall be liable for the "impossib111 ty of returning the. property or'·.beea.'fseof its 
, i· 

deterioration" only where he has' been negllgent o He aequiredit deBPlt~!t.b.iS know~ 

ledge, and has, therefore.9 to be responsible for the objectivelo.s8 sU1fe~eddUrlng 
I 

the time that the property was. not in the, possessi.on of the.. ownero Tlierecanbe no 
. I . 

val1d ground to charge the owner wi.th a 1088 which ocurred during. the t1~e -in, wni'ch 
I , 

he was dispossessed of the propertyo 

It s.bawtml.d be statedhereo as well as in all cases 0:r1multi tude of respondents,
I. . 

that they are jointly and seve:t-ally responsible for damageso 

I 

I 

No Section 19 
. I . 

It is not evident why a possessor in b~ faith should be paid. for "tl;1e manage
, 

. .: , . 

ment It and n interest on the purchase priceo'" He acquire,d the.pr()p~rty aii~ 1n·terest 


at hi8 own risko To pay for management and intere,st would be to ,p~ apreniium: or 
, . I 

requisi tioDs in bad fa! tho We do no~ 8ugg~8t providons' as fB.r~rea.,ching, ~s: i'ncluded' 

. i . '. 


in the rest! tution laws of other countrie's (see for instance, Section 4 (3,lof.the . 

French decree of April 21Q 1945; Section 4(3) of the .Po1.ish law of MarCh'6, Ui45i 
i 

Section 5 ~~ t~eBulgarian restitution law) which simp1,y'provide for thel_rest~,tution 

of all income received, even with regard to bona fide posses'sorBo I . 

·00 Section 21 ! .... 

Par 0 IV should be extended' to cover the cases prov1dedfor in Section 19 (1080 
~ • : '.. - .".,._ "-:. I"; I :' , .: '.:, ',', . -i-,.: >f:' I ""c' ''C j'. \ 't, 

where the possessor knew or nnlst have known the origin) 0 This rille '\iotild'b'e: in 
, i 


accordance wi thSec·t1ons 990 and 994 of the German' Oivi1 Oode~ 

'oi 

I .. .--' -- ---"--- .. -- ---,_..__._--+_._---_.._.. 
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{ 
I 

I. 

I
'Po Seoti on 23 


It must be oonsidered that liabilities oreatedaf'ter dispossession were oOil~ 

. . I 

'tracted for the benefit of tlie possessor and there oan be noreas'onto bU:rden the 
. '. I " , ".' 'c' '" 

olaimant with them» who, did not ana oouldnathave pro.f'ited from them, in Iany WB:y. 


, EVen if the aggregate of ohargeswill relilain the same, the owner Will be lata dis... · 

. , ' 

, .1, 

advantage» if ... as it is usually done - the debts are repaid fran the .indane of the 


I 

pr~ertyo If the value of the property was raisedjl ltWill". in many oas8s,be Giue 
o •• !.. 

. I 

top.urely monetary deve! cpment8~ namely de~aluati on of the ourreti0Y»'and: Will, as a 
I. 

. . - ,1.' _,,'. • 

purely naninal increase in value, disappear as soon a~ .the ourrenoy 't.s'~r~;'lizedi~' 
I 

For the above reasons,o it is suggests'd to follow the example of ather r.e~tit;utf.on 
. , . i 

law~ (for instanoe, Se~tion 1 (3) or the .. Austrian Erstes Rueekstellung;sgesetz" 

Seotion 6 of the Rcmani,an law of July 30" 1945;Seotions 2 e.Dd ,130f~he Nor'~' 

I 


wegian law 6f December Ia» 19'42j1 and ttl;. deoree -Noo 15/1945,0 respeotlve'~y; ,Section.. , .. , 

. 9 of the aforementioned Frenon deoree~ Seotion2 (2) of .th'eYugoslav .d,ore'eot 

May24~ 1946) and to deolare allli'abilities oreated a:tter disposs~ssic;mn¢binding 
..' . j • , 

upon the rightful ownero This pr ovisois the more just as the p; rso,ll iii. mos~tavor 

the easement was crea.tedmust haveknOWll,o in ~'tall instanoe'sp ,the prig-ill or the ...... . . . ' I . . 
prcperty fromt·he inscriptions in the Land err C'Q1lIlleroial Registero . Tiaes'and publio 

. I ' ~ 

" 

oharges are part of the eXpenditur.s and havetobt borne by theposB.'II~or.Q 
, . . . I 

, , 

The new version of this seotion is ;p;e:q,ioularlY unfortunate ih ne'w 'of t118 fact 
'. . I 

. ..' .,' 
that the limitation of oharges oorrespondillg to the depi"eoi~tionlIi.tti'. value of 

.' " 

the oonfi8C!lated property has been dr.oppedo On the other hando the. ":Seo't.ian sitlll
", . . I 

retains the J.:r' ~sion. that the limitation of oharges' S'llil.l be raised t~ t.he, extent 


. of the increased value of t'he prGpertyo -It is ,"erlooked~tb.at the ,,<:>r.tti;nRJ;' ~er 

. . '.,j:. ' . 

o ould have~ t1rsti\ta 1d off the oharges thro~h the Inocane 'of tb.eF.9I?,~r.t.y~ 8800nd4)' .. 

that the increase in value of the property, as sta~ed above'$ may o:r:terif bo, ]:>&sed 

largely on devaluation' of tho marko 

, , __ . ~ ._~__._l___..___.,. ..... ' 
I 
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'r' 

I 
, . 

In an inflationary s1tu.a.UonthtB .prov1sion.maybed.1sastrous· ,to the cla1mantes
I . 

pecially since the increased value is likely to be fictitious and acconpahied by no 


corresponding increase in income & if indeE;ld ~.ncome does not vanish altoge'ther be
, I 

cause of the Germanecononic situation· and the special difficulties of t~e claimant's 

'. i 
situa.t~ono Theprov1sioos of the draftw111 f'urthermcireenable a possessor', to. burden

. I 

::.'·'the property to the hll~ with such charges. right now o~ even ,after p~om:ulgat1on 
• ' . I • 

0..1.; ·therr'1'awVtak:ing advantage of the formal increase, in va' 1 ue bf', th·e"prtrp~r.,1 typ all 


,these increases being made for the benefit of the, present p08sesl!JorsOle~o 


Equally11 
 it should be made clee.r1;~1;leases and other obl1gatiOji8e~teredinto 

by theposaesBor are binding upon the rightful owner for a brief ;:per~fod. Only-o' 'Other

. • ' .. ,1 

wise';··the· rightfUl owner could be deprived of the use of the propertti'byhneans of 


wrongfUIleases and other contracts.. Voidness of suchobligat1ori.iliIFt~e"log1'cai con... 

, ', 

sequence of the fact that the transfer of the property is null. or void~ :1)~:Qti'@ 1', (3.) 

. " '''9£ .the· Austrian .Erst"s· Rueokstenu.ngsgesetz·8ndSection2~.of the.~oreJentioned 
, I ' . 

I. 
.1.<,Italia.n~deQree law contain a provision to this ef'feoto 

Par ... I· of this Section should be. changed to conform wi th .the.:propos~d':newver.ion 
. , .' " .. 'j " 

. . I 
of Section 23 p ioeo.ll. the. second sentence should be elimlne.tedo "Thef1r.s,tsentence 

should be changed to prov'idethat the oWner has torepsy only that paritl of the cona1dera;.. 
. ' . l ' ~ 

, , 

tion>receivod'· of' which he cO-qld actualq freely d1sposoo It must be·st:ressed· that very 
, :. 

• . . I . 

oft'ei:l:theiconsideraUon received was taken away by the State t"l'fm.igb:v~rious(hsc:dml-
• • ..' 1 • 

nato17'taxes and levies (ReiC?hsfluchtsteuers Jude~abgabep" 49tcoh orse~.zed or-blocked 
. . ...... .' , . ...... . .' .J '..,' . 

subseq'l:tently.. ,Such a proviso is actu.al.lycontaine.din· Secti0n6of",the -aforementi.oned 
,- . '.) 

FrenS£.;:de~cr·ee~ ;MallT resti tuti on ,laws' to tal+y eliminate the .rep~ent'6f:theprlos 
.,........ .,,' ". . .' ,. .' ' ,I." 


rec91ved~as for. inltance Section 3 of the Luxembourg decree of Apr1''l')221i ;19~l; Section 

3 Of' the ':BelgjA'l?, decree of JanuarY 40 1941; S~ct1on:3 of the Nqr-wei!;1!i.nideQre~NOo15/1945o
. " , I . 

. ' " ~8.de , . I 

ShoUld'repS1Jllent be/obligatorYII we would propose to amend P~o .3 by In~ertlng~ after the 

'< :": 

http:Rueokstenu.ngsgesetz�8ndSection2~.of


i 

I 
= 12 = I 

IIInsowei t del' Ervlerber aUE der empfange4en. Gegenleistung Zahlungen a~f 
Grund del' in Artlkel 1 genanllten Gcso'tze und l~assna.b.men zU' 1eisten ha.tt~9 . 
wiG zum Beispiel Relchsfluchtsteu.er odeI' Judenyermoegensabgabe wird. , 
~genblllI:len dass or ueber die '::r ege:cJletstung nicht fre1 verfuegen konntoo" 

Ito ,Section':30 I 
, ,!!~o.;.~ should be amended, so as to ,mSko easy :ropa;yT.lent obligatcry; 'i~s,~e~ of 

d:1:ecretianaI7 with the Courto ' 

In Paro n p~ent of 'iIitel'eat shouldbeelimina.tedo a.t least, in ca.ses of. 
I 

.duress .and Imowledge 01' i,;,onfi'scatioflo '1 
I 

I 
I 

i' '.:,' .;~ - '/~'P.I.\ .,' :.. 

, 

Although the second. lR ragraph. ·contai ns u~eful elementa for. alle~iaJting the , , "," 'I '. 
difficulties involved in the. :1()8S fO! doct.Une,nta.ry evidence througtl em,1~atl,ono 

I 

dep'ortation a:nd otherwise.u it is by no means sufficient to copewHh.th;em" ",Othor 

restitut:to'n laws (Section 26 .of 'the Polish la.Wg ,Section 13(2) of·thel'lomIili1an. 

law) recognize the impossibility of ~ishlng forma:J. proofs and:perll;lit all meBl18. '.'" I 
I 

of probation provided in ciYi1 18wo Sinco German laws admit affidavita (e1d:es=, . I 
I 

I!Itat'tliehe ·Versicherung) as evldenee p .it is suggeGted the.t the 8eCOnd'~aragr~ph .. 

,'or :. ';!' (' .be amended toreadg 
i 

IIIn ascer.taining the facts·of the cas~. the Restitution AgencY a.nd~rul 
.Q,Qurt shftJ:1'admit in alloasetlp a.s evidence on the mgt of 'the ,ela1:miaU 
all means of probation. i:n£J.udin~E\t:f1dav1t' by. th§l,ola1man1t:~h~1'g_!!: . ..,' , , . I '. " 

, . I 
1') ~'j : .. 

The ]a. st PIll'agraph. ereates the possibil:Lt;r ·of 'filing tort c:1Sims.ln' 'o.rdil1ary 
.. 

courts but does not state within what periodv .Lh·whether the,ordin9:,perl0d 0''£ 
, , I ' . 

statutes of l1mitationsstarts with the publication of .this law"and.,wl·th1n, what 

time the claim has to be f1ledo It is also unclear whether these cases, ~f,tqrt 
• 

are those 'provided for in:SecUon 16ff or 'those notcov81'ed by, thes~ pkag;raphso 
I 

It '18& therefore!) lIuggested to Btipulateexp11cit1ythat ~8.:ro Ip,r~i;EI~II!:·t9;'· '. 
• I 

"I " 
I 

claims nO.t covered by preceding Sections and the ,period 'of l1m1ta.t~ons: e'b~r1!B'wiih 

the publication of the.lawo 

, i 
I " 

-34-712-9-,--,,- --
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u 0 Section 44 

IThe draft provides for the jurisdiction of'German courts in all cases of res=· . 

t1tutio:D.o This is cb~'iougly not appropriate. since .most of' the claimants fortled out 

of Germany (the number of' Jewish residents in Germany todtV is lns,i~ficant~ . 
I 

have meanwhile become foreigners and citizens of fore1gncountrieso '. As !thingS are 

no,w and will continue to beD Germe.:n judges cannot be expected to be 1m.pe.rtial;~1l; 

claims of Jews against ;i;e:llow-Ge:t"lIlt:Uls and German authoritieso It i8 therefore sug=.. I ':' 
ges-ted t., ~e restitution cl.aims subject to special judicial bodies to ibecon

stituted as follo'W~g 
. I 

18 ".. j..
All claims in the i';irstlnstanee should bf presented to am1ud.relt~mtlgp: 

comm:issionQ appointed £;y: OMGUS p consist;lngofanAmer1canehail'1'll8.U .Md,,;jt, 
,iuda designated blthe Mln1st;ry of JustiC. p and .ar'epresentat1veot the 
gauR or raee to which the claimant belongs under the defini·tion· tp.lpata
gaM 2 of Section 3 0 The Bame basis of selection 8hAAl $Overn. theeOm;go.= 
Bit12n of the ApB!llat§ Oourts" . . I 

I 
I

Another example of ma.chinery appropriate to give effect to the underlying prin

ciple above noted would be to use the method employed in Sections ~7 and 65 of the 
'. 
I 

, I 
present draft for .the selection of the members oithe Court of first in~tanee, but 

. .. . I 

~ use for the Appellate COlttt two members .selected by ml1itar,y governmentp two 

members selected fro~ the ra.ceor class ofwhic.h the claimant is a member and Olle .'. . . I ' 
selected by the State Minister of JUStic8v 'the Appellate Court to. hlLve ~ower to 

review the case as to both facts and law and to make a dee1 liIi on on. the ¢ase de novoo. 

We. believe that under the provisions of Section 43 of .the present d~a.ftt it 
! . 

will be possible to cut do~m to a lal'ge extent the number of easeawhieh will come 

before the courts o i 
-I 

Vo h~~ion 48 
. 

r
I , . 

(1) It is very dU'tieWt to decide upOn such contentious mattera as rest1·tution 
, 

of property and Ellici lJa l".Y' d.amag~ti!l in the procedur. provided for non-con~fllntioUB 

litigation (freiw11l1ge Ger1chhbarkoit)o . It would be mOl"8 aPlProPr1ate) therefo:re~ 
, 

to follow the example of other resti tution laws (for instance p the Fren~'8. the 

PoliBho the Romanian) and use theus'!lAl procedure established for co:p.te~t10u.a liti- . 
I 

gation (strittige Gerichtsbarkeit) with such. modifications a.s will .. insure a fair . . , ! 

but more'speedy'.procedureo 
,., 
I 

'''-3~11JO 



I 

I 
I 
I 

..= 14 ... · 
I 

(2) Oonsidering the fact that a great,'Irl~:~ia:1mantB uild.er this ~aw are 

.presently, residing outside of aerm~ and the n\1,ll1ber of' q'Ull.~lf1ed attbi-neys in 
'. " . I . . I 


German,y wh?, woul:d·command the confideD.et;<,of such eltUmants is rather limitedo 

I 

itls suggested to add to Section 48 the following :provi~iong I :',;" 
:, . I 

"PersCllswhoon·; January 3tJp 1933. were a.dmJ.;tted to practice of law 1*V:<' '. 
GermBllY and belong to groups of. ·p@rsons named in Section ·.3. shall' a 
entitled to represent claimants be:f'oreqthe Restitution Agenu aM,\b;C"i'" 
court regardless Of their present residence and natiQpali txq" L."" ;;. 

I . I 
The Appellate ,Court should be. constituted similarly to the pro:pos¥!a4Y'~eed 

above for the coUrt of the first instance, namelY9 it should consist of two';members. . , ..'I ' ..... 

a.PPointed,by the 'milttary authorities 9 two by t.Q.e·group to which the v~ctim 'l).lon~ 
. . . 

~d one by'the,La.hdo This body' sho.utd d.e'cida on qusst1ons'of'law.,e, ~acte.nd 
'. I 

render decisions "g.e novoo EveD: l·f it should appear that there would'notbe sUf

:f'lcient American judges for the courts of the first instance~ there will be enough, . . I 
I 

for the second instance9 whose:.number could not be large~ 

XoSeetion 50 
I 

lor obvious reasons g ' it would be appropriate to centralize. the ms.,tter dealt 
i . 

with in this Section in the hands of one authorityo Instead of vest'int the claims 
I 

in the Public Proseeutoro they 'should be vested directl¥ in the Ageney :refer1"ed to 
I 

in Section 61} which will havet.he special knowledge shd personn~l req~red:for this 

1tasko Furthermore s we Qonsider it undesirable tod.elq ouch claims unt.il the 

, ! 


peri ad for filing claims has. e:xpired~ since. the properties willmeanwh~le remain 
! . 

in suell Case in the hands oithe possessors and m~ be dissipated or d~v81~tedo 

, , .... -3-4-7-13-1-
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,I 

I t, "APpears' more appropriate to authorize the ~ei:ioy 'til: rile' Sl oh claims after 'a' 
i 


peri od"of from3:..!?;G months ,from the day the law became .frecttve o I 

! 


The second sentence is 'very vague and may lead to abandQllI\le~t of olaims 
I 


as "the presumed intenti on"can be interpreted ,at wi 11 0
. i . 
We ther"fore suggest that Secti on 50 be amended folloWs: 

.. ,Agenoyo " 

Yo Section 52 I 
. '.... I 

This ,Section oharges the' claimant with'oou'rtf:;:fees andeJ:pe~ses~:.$ince 
. I 

all claims to be submitted on the be.sis of the law are the consequenoes,'of QonQ 

.... " ...,.... :... 
. I.: .. 

fiscatory8:ndother measures 9f the GermanReickl:i>".,'i~is, unjust to req{u.:re, the' 
.~ -


disp0ssessed' ovixler t:o p!. yfor ito Far. IV providing for the righ t ofithe'c,otirt 

I"! 

to canoel C oB'ts' 'is not suffioi'ento Other resti tuti on laWS have reorun1zod thi,s 
.~ I ' 

and have established a cost=free procedure (see~ for inste.noe Sl SeotioP 30 of the 

, l' •Polish p Section 30 of the Rame.niari~ Section 24 of the Frenoh, Section' llor .the 
. l.' " 

Italian law of Je.nuary 20~1944). 
I 

Section 53 , i 
•.••.• I.' . -:'-'" 

'l'he obligati OIl t~ report should .be imposed not only onpres'ent a.nd. former 
".1'. :.i~..;;.~;:.~ :~.;-l~.. '\' 

pCllSSeS!3'ors, but (in acoordanoe with Section 54) also on all persons who have 

knovrledge of ~cnfiscated prq>erties~ Otherwise meJiy cases 0f OOnf1.sde:te~p~;op~rties 
.. : .~ . :: ~, .,' 

may remain unoovered. I· 
i 

.. Jl <,1) Secti on 59 
I 

I 
. '. i 

Seotion 1954 of the G1vll Code referred to in Par. II prOvildes for:,a 

six-weok pedod Within whioh the claim may be made. In 0 onneoti ~n'vJth S~~tion' 
. . i. .' 

., 
58 alleuch claims would have to be submitted' within six weeks frCilIll the effective 

I I."", 
date: of the law, vihich is obviously too short a period under·i ';;Y.existingoondit1onso':';', " .' I' 

Since th·epr~·so in Section 39 refers to restitution olaims only~this Section 


" ;....... ,
,.'::. "i .:" 
shou.1doontaiIl e.n explioH. stipulatiOn, to the same effeoto 

----"J4'171-32---" -
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:S(I) Ssc.tion.S3 

, ----., 
". tfhis Section :i.s~,', in its present wording,: veri'i~aPl?rOpriate sinee ,it enumerates 

'OnIy,two kinas of, c~ai~s reserved fOrSUbSequent~~~lati~no' ThiS,COUJ. be' 1n- • 
-	 .',, " . ";":.~ 

I , 

ter,pr.eted as excluding other' claims no,t men.tione,d t~e~ln as, for ins~ange, discrim.
,:: ',.' ,~ 

. inatory Ievle~~ damage, in consequence of forced~onyersion'and m~ othe'rSoFo.rther
. .' 	 . -, .... , 

more, it should be understood tl;!.at the proviS"1;'JnS~t:i'ttiis law are not me~t to excluie,
.', " 	 ' .,,', .,.'.<, .; ,! ,'c,; 

the use of· sta~e and Nazi properties for Iosse~sus.~8,1ne¢iby persons ref~r~;ed to under 
., 	 I ' 

Sectibn 1 of this I~wo 	 ':. '. 
I 

C (1) Section 64 ' ,:" i 
.. I 

, ,Tp.e suggestions referred to in Section 44.(co~os1tion of the cotir..t~).'ia.reVa1:t'd ' 
also' fOr this Section~ since the persecuteesc~ pia~e, no more trust til. aainll:l1stra

'_/.',. 	 I . 

.tiveGer~ courts than inoth.erso Itis g th8refo;~'i~uggested that ,thi~ Sec'tlon", ".' ' I "','" 

should be amended to read that claims under pub11o}:1E,tW are to be decld:i'd Iby· the . 

, .! 


Bame courtS as stated above under Section 440 . " ,, 
, 

D (1) Section,g§ 	 I, I 

,I.t is expected that at a 	certain date spe~ial".l$vies on properties ~. ca.p~tal 
, , ' ," .j , 

mS¥ be introduced to cover the amounts necessary for. . the p~ent of war ~a.ma.ges or' 
, 	 ".' " .' ••'" , 'f ' " , 

forsimllar,reasons o ,It would ,be totally unj~t to.. b:urden the owners of: nconfiscate~" 
;' ,,"' ,'--'. ., "' 	l . , " " 

properties with these taxes, since they have suffere'd:"~ou&h dama.ge.and were, no.part
": -.::; 

of'theGerman eomm:cni,tywh1ch :waged the war.... ' .A. Si~~1.Jprov1sion iS1neiua~q. In.the 

peace.. t~eaties with the formersatell1tes .. 

. It is o . therefo;e!) su€g8sted to su.pPleinent:/Sec~icin.6sby a:'third p8.r~aph reading, , . " . " ,':: ',,;' '):" '.,' ::':': "" 'I ' ' 
as follows 8 . '. .' 	 ".' . . I 

;~Prsrpert1es falling .u:cider ..this .law and :pa.ym8ntorrecovered .ther$:u.nder~halli:::~~:t' 
'h.,'subject to.' an.ylsilid,: of '@pec1alta;x:'s, to :·b'eint~oa.uc'd in th., :fiitUr'bi.'Cirmgp 

tat Wnder 'or'other .public::bodies'nbe l,t .fortY'/'PuJpose,of. cemRus'atiP:g:wK
damagep Raying: reparation 0lsimi1at c~aimB9'''::''~: ' " f'" ". 

'j 

. I I 
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