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November 20. 1946:

Comments of Jewieh Or enizations Respectin Draft of 18.0ctober 1946
' Of Restitution Lew for the American zone of CGermany

X, Sections 2 and 3a , , \ o N

!

Section 3a is an improvemenfzorer the draft of September 23, 1946. The

proviso for cases iﬁﬁﬁﬁfoh the “Other @arty proﬁeoted the‘iﬁfereste%of the
claimant or his predecessor in intereet in an unusual manner and with eubstan— :
,tzal euccees“ shouid be reexamined beceuae of the likelihood of abuseo It
' happened frequently that Jewish owners menaced by Nazi threats of confiscation
found themselves obliged-to sell to pereons ‘who had sufficient‘infiubuce
to- induce the Nazis to stay their hand, The  owner thus got something for his
property instead of having it taken from him without any. return at alle 'In *
nany of these cases the sum obtained was~subsequently confiSCated in whols. |
bor-in part. In such and similar cases the holder will certainly invoke the
provieions juet quoted and, becanee of the difficulty to rebuke sueh]contentione,
they may often be advanced without any bgeis in facte _ ‘»E o
| Furthermore, there is a difference in the language of Sectione $veﬂd‘8bs
insofar as Section 3 and, in fact the whole law, -deals- with ueckerstattun san-
sprueche (claims to reetitu&ion) while Section 3a introduces' the- procedural
remedy of the .Anfechtmsk«legg (voida.nce) This distinetion found explicit
recognition in Paro 6 of the draft. This would tend to show that tere 18-
actually intended to be a difference in the meanlng of these two terme. Howeverp
the procedural provisione of the draft deal exclusively with Rneckstellungaan~<
eprueche and do not provide for the procedure to be followed in the Anfechtungeklage,
1t is, therefore, euggested to replace Section 3a by the following two
peragraphs, which are in line with the draft as of September 2, to beladded to
Section 3, and to read as-followss ' ,
"The same presumpbion shall hold .for the bemefit of a personwho Eﬁeiohged‘;
- to_a group of persons which in its entirety was to be excluded by’ €ereecu»
tory measures of the State or Nazi Barty, a8 set forth in Section. from

the .cultural and economic life of Germany, in. regard to transactions entered
into by him within the period from January - 30, 1933 and’ May 8.,1943.-

The yresumption cen be overcome on;y by establishing that the %ransaction
would have taken lace even in th beence of ﬁational Secialiem.
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B. Section 5 ' ‘ ‘ . . S y

“Co Sectiog S T .

 and foundations are
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The word.a "a.nd. the ri@t of avoidance as sta’ted in Saction 3]a.“ in Paro 6

[

|
This Section exampts certain transactions from the application of .the

;resﬁtuti»on law but. does not stipu]a te wha;t shall ‘be the:!.r fate. In fact‘,

all these arrangements are of . fictitious nature {many may lm,ve tb.e form. of

a . sale or similar transa.ction) and, tharefore, the proPerty sheuld e . returned

to the owner. It would serve a. good purpose 1f Section S would stipulate

that such a.rrangements are considered tarmina.ted and -the former status ‘has

to he restoreda

|
(1) Paragra:ph two d.ealing with the. problem of succession to claims of .

"corporations: a.nd»-unincorporated associ-ati_ong'? forced to ;q.iq‘pg_z;daor -fotplgrwise

extinguished under National Socialismo I‘iﬁ’ét‘; the draft as 'i}'ﬁgfs“‘t"s'ui&ﬁ m’i“gtit’bv

‘easil:,r be interpreted 1n such a way that the property helonging to Jewish

commnities or othar organized Jewish. bodies. foundations or: endements
shall,, $tc a larg;a degree, eacheat to’ the German Reich. -Mostv-*of wthese commﬁxi-ties“

facto ‘or” dg 1eg no more extant.~ The paraglraph specifiea

that’ the claim to- tb.oir property shall be made by such a 'body whicb.. ‘oy meeting
certain criteria, “may ‘ne d.eemed to be successor to the injurerl party. :

:Because of the decimation of  German. Jewry it might easily ba that win many cases
such crite;\:ia will not Be found to applyo Since the provisions. of Article 1936 -

o:f.‘ thé Givil Code:. d.ofe.., l ot cover such bod.ies (in case of fonndationsI, for
instance, Section 45ff :BG:B applies), there is’ the strong probability that
property of th.ese bodies will be claimed by th.e German stateo M, mrther-e
moren 1t is laft to th.e Germa.n “apprcpriate Ministry“ to decide whethor the
conﬂi-tions dus:t mentionad vha.ve been neb.. It is ‘highly 1na.ppr0prialte th.a.t
German govemmental authorities should. determine au.ch conditiona ﬁparticularly
in cases where thsre migb.t ‘e great discretional power i.nvcvlved,° _g_;_gg, 1t is

not _certai,-!l, :

tf-‘f "corporacicna ombrace also communi ties and foundations. It.

|
347119
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“is well kn.ow:i’ that the German Jewish écmmmitfési were. .racoghizbd"ﬁs‘pﬁbhc law
bodies; much property was held by various found.aticns (Stift\mgen) governed not
by commercial law but by Art. 80ff of the Ciril Codo and for the éreation of
which special permisaion wag neceasary» _,g\_:.gj_, aven, if ‘pome of t;he communities
a.mi foundations were not d.issclvad or. ware mea.nwhile reconstmcted, their membar-.
ship repreeenta only a very amall fraction ef the original mmberL and, in moat

wcaaes, the asseic by far. exceed the needs of. the fow: members still in Germany,
whilo thoso who- had croated. them are dead or ahroad° It is therefore snggested

to amend, the secqnd ‘peragraph to read as follows: o .

I IAI‘?:

(2) The third paragraph. while centaining a.fair nucleus, is not appropriate

“in many respec’es,, First, tb.e use of the propertion ‘is. not adequately stated. l.€6p
i 1 ', .

Sgcon o 1t° is ie:t‘t to- the succaasor of the Geman Reich to establ[‘sh the association
which will ‘suceeed to the.claims of ‘persons.. murd.ered on direct order of the Govern-

ment of that B.eich. 1f: the wording remains: nnchangod. the maatarless and. unclaimed

Jewish pmpertiea may- well be vested in. organizationa which. will ne ther represenﬁ

the : surviving member of the group the for:aer owners belong‘_ ‘ ) _ nor use 1t

for purposes establiahed 1in many precadents (eog., ths Graek 1aw iIk:., 808/ 1946
asaigning Jewieh mae?serle 88 properﬁea for Jewish purposes, a. simila.r la,w enacted
'in Kungary oni: October ?, 1946; the proviaions af the economic clauses ‘0f the Paris
Peace Treauen concerning the aatollita natt ona, and. th,e agreemsnta raached in Pa.ris

last Becember and th.is Ju.ne conceming the . assigment of 96% of all mterless
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. pl::cperties in neu‘tmi @‘mmtrfies for-Jeﬁsh pu‘rpgsea;} _'Ehirdl o them‘ will
be éa.ses of properties unclaimed by the owner where Sé@ti on 19364 of ’tjhe Civil
C ode may formally not be a’pp‘lic;abi‘eo It is, therefore, propoaed that this
paragrsph be amended to read as followss

"In cases where Segtion 1936 of the Civil Code would epply or the
property is not cleimed within the period provided f’@r in this 1aw9
sgencles designsted by the Military Governor or his successor as rep=
resentetive ¢f the ocoupyilg power shall Succeed 1.0 Lhg clalims.for |
restitution, under total exclusion of the State Treasury or other
public bodies, Evory agency shall be constituted o numinetlon by '
organigations, in Germeny or ocuteide of Germany, representing the | .
interest of the persans belonging to the respective groups ‘,réfe'iﬁm‘d{ -

to in Section 3, Par. Il, The property or its proceeds shall be !
‘uged exclusively for purposes ¢f rehabilitation and. resetflement of | .
persons bel onging to the group of which the rlghtf‘ul oWNeYr WS 8 membem C

I

Rofereme is also ma.do to Section 50 of this dr’af.‘ta A . '
D. Sezcsti on G, - _ : o |

‘Thig seotton ie tending to restrict restitution qumd:ﬁ'hien.iix@t;s ast Hin.
Seeti cog 2 and 3 by ‘exelu&ing f“r’dm the provisions of the law casegof 1"'9minex;£
danein", It must be stressed that the right of emiz'xsnt:‘domain ( Eﬁmigi Bung ).in
Nazi Germany was very exte‘nsi‘?@o Thus a large number of* Jewish @miisé&ated
propertieswill fall unde‘r"thé_ 'provision of Sectz.on 9 and mll not bo|restitu’teﬂ

te the rightful cowmer, In ‘m\,ostv oa.se's, howsver, thay we‘ro expr'cpri-‘atod]and assigm&

i
b

for purpeses dealt 'v}.th in: Seetion just beoause they hed been prsvio 1y cao= -/

fiscated and for ne ‘tsther reason, It therefore cannot ‘ba *elaimed 'thaﬁithay would
have been axpr@priatod for public murposes, even if they had not belongad to a
diseriminated person. Furthermore, when a property is woxprc-griatad »f‘or’ publi'e
u‘se‘> full ecmpansatlon 1s generally paid {such eomponaa‘tlon was. act. pai.d the Jews)
and i’he cwner is in a poaiti on to acquire other assets of similar kindl whioh wes
made impossible for psrawuteeso Should Secticn 9«*!30 melntel ned, the ‘Jewmh owner

- would not only 1oae the property, but alsoc be deprived of the possibility c:f‘ getting

cc:mpansatlon which every other owner recui,ved in su‘eh cases since tlm;:s. }Iaw does not
A 1.

.
i
;

provide for the payment therecof,
i

i
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It ig, therefore, euggagt,e;d that ’?e@*in” 9 szhould te dvcgped altege’@hex" or
l
should be - e;:»]wed by the. follwing proviswnq '

"0 onfissated property which efter the time of comnfiscation was exproprieted
or assigned to sn enterprise which hes the right of eminent damein shall not
be subject to restitutionm in natura ingofar ss the promrty is still necessary
for sush purposes.. The holder of the property is, however, required to pamy
the owner the present value of the object or, at the election of the claimant,
to subgtitute for it a property of equal velue or similer nature,"

S&bstitutim should not be difficult in view of the multitude c{i‘ properties

falling under the provisions of Mllitary Law No. §2 and the denazifi :ea't.ién law, Sube
stitution is in fast provided for in Sestion 12, P‘aro 1 of ﬁhe dr’afto

E, Sestion 1¢ = Par. I of Sestion 10 should be amen&csd:‘ to exca].u&pfrmn the pro=
teation 4% ascords ‘thbsej 'ﬁbssessors who cahn@t; ghow thet they kxgs;w @%P* c';mi‘d net have
knmm the nature of the gond& ss "confiscated” in the mea.nix.sg zsf this lawc Secti an
4 (2) of the Czech restitution deoree requires actually ‘that pa@r ﬁmai property bs
acguired in good hi“aith in order to have 1t’exe@t fram restitutioao :

The limitation of the sesond eentence to those articles that did ‘no,t'"'@mis

froam private ownership or. had ngt been demignated ft;r saiq would ’emiude Ad;;;é"alars

from the benefit of the law, Thers is mo valid reason for thig prmfiso since- it

i

effecty highly i&axxtif:.able propertitw whoge a@Quirez‘ in almost ail sases must have

koown their gource ss "oanfi seate a" goodso
| |

There is no reason to deal with intmxgibim int«e.rests in a way more f’aﬁcrabie
to the gotuirer than of other properties, &8s ‘these xnter’ssts are not of the naturo
of small objeet:s cgz;nglng hands easily. As more fully shown in the ocmment,s om
Section 119 seourities are so Iarge a part of the sonfiscated wealth, thet it 1s

esaentiai that. Se@mon 10 shnuld oot apply to intemgiblesO ‘
R . | s
It isa therefom; suggested ’to aelet@ I’hr’o II. a.nd t.e eliminate from Par, I,

ses m& een‘beme, the words "go far as such proporty ceme frcm privatg mnership or

wrs

had not been dosignatad for sale™. It is furthermore suggestcd ’m amend the first
gentence’ of ‘this Sectienm as to read as follows:

"Tangible personal property which has been aogquired by the’ present holder or
his predecessor in interest in the gourse of ordinary and usuel business
‘transaétions in an establishment normally deeling in that type of property
shall not be subject to restitutiom, unless the presen‘t holder knch or. nmust
have known the origin of the pr@ar’tyo ‘ .
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f‘, Secticn 11 N
|

o ' Therefore,!the German

the word “Unkenntn:ls" Witb “d” Erwo_ or

stollonden Saohoerhalt weder Kannte noo | \

suo'h 8 proviaion would nct blem,: This SQoti ondoa.ls with

.8 very important matt.er, a.s a great g’t

@
| documents. We v\;ould thoreforo, auggast
; ;’:delated frcn this Sootim. Furthemor s b c’omidered that ialir “”of .
V.T%'i;fntmbor of sharﬁu of oameroial -and industﬂ 8l l
on thc bearer" should "bearer ins T\mie!
w1l becane 1mpoasible. I is legally v
.':‘_'ship in a corporation axid in ahares. ‘
o have known tha origin of the she.res. - T :
f muat be treatad differently fran other .b iﬁoe.tea. The:"righttul cwner-
: ship in suoh sharea might, for instame,b l '_ He
ccmpandea meetinga. The Greek law No 1! &
’ legal cvmer of sharas on the bearer...i :
in the 1aat general asaomhly, exoopt" £ .. 1
1?“ :?:bprwea judicially that’ he' aoq'uirod thei: - - ',
. It is ,theroforo, suggeated that _s -
V"Money shall not be sub;joot to restit '
or must have knom of tho omfisowbi T
" :.“.  il -
BRe
3 47123
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Par, 1 treats of" property which undamnt fundamental ch.anges coneidera‘bly

w the value. There ares. however. othar cases of changes which ggoreased :

- only in favor of the gz‘esent hcldeg while tha intoresta of: the rig

thé’v- valus. It is not evid.ont why a.n exception from restitutian should be made

are: not considered at all. &here 1s no- valid reason for. tha whole paragraph

since already under Sectien 21 the omr hae ta compensate the possossor for

_ expenditurea. This will account for the changes which are deal’o with in this

Section. 1t is,. tharofore. suggestad that the whole paragraph (tegether with

Par. III) be eliminated., eapecia.lly since the really important cases are dealt

¥

with in Par. I, : I S o

 H. Section 13 L ' : “ N

. The provisions of this Seetion seen to be :anonsistent with the prineiples
aé established under Section. 12. . We therofore recommond tha.t th:!.s Secti on bo

rewrittén so: as ‘to reflect an approach aimi:la.r to Secﬁ on 12 as dra:fted and

. with such amendments as outlined above.

Ie Section 14

The . provision of this Section as fomulated in the draft of September 23

was very appropriate. There appoars to ‘ne no reuon for: elimina.ting this

. proviso, one of the few favorable to the claimant. The words Was; far as .

lpossible" grant sufficimt guarantaes th.at nothing impossible could be

t
required under this Secuon.

Jo. Sect;ona 16-3§ ‘
(l) This chapter deals (in addition to- t.hs accounting resulti}ng from the

<

possesaion by a third person) with severa.l cagas of d.amagos in. ease" of the
impossibility to~resti~tute the« property. The draft provld.es for snch pa;yment -
in exceptional eases only. I.eaving out: the: entire complax gf thosa transactions
_which are being dealt with in Section 3&. vaen whenwparsonal responai‘nility

18 established,. thero is no guarantee that- these losses will actmlly be |

recovered by ,the .cla;mant- - \de feel that it nm.st be agreed tha.t aj.ll su.ch

347124
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ny Germany° It is, therefore, » suggeated the.t the Laender and/or any higher

i ly‘whan } establishad (aa the successcrs of the Reieh) be made responsib—leﬁ'»for :
a :‘e not. cwered by individualso The principle of governmental liabiility, or

o ‘make ccmpe nsation should nct be construed to oust the liability of

-the’ inﬂividual possessor cf the pr@ nany more than governmental lisbility to

"make"'"'restitubion shculd be a bar’ to tho asser‘tion of individual 1iability in thm

gardo

It should be 1eft to the governmant, hmnr‘, to detemino t*o what extent o

i
'findividual has made lea Ak

o‘cmpe.neation to he ¢

11 exonerat‘ 1:h¢5j individual‘ resp ondent‘ fr’

‘ ‘ 1
_:._;__tudc of prcperties formeriy bel mging to the Reiehp Nazi Par*ty, ind:.vldua.l

‘ﬁtﬁc\, are at preseut in the administre.tim of the military authoritio%n a.nd

rman ‘authorities which pm'cper’tiea could very woll be usad to subatitute for r

tution when the objeot 1s not availablo (a similar proviso i cantainod 1. 8¢ Lo

j 34 of the Butch docree of - Soptembor 199 1944) It .'tss therefore, auggestedi thd; a
‘sﬁ,;C:haptor be supplemented by the following proviws ' S

L "‘I‘he damages rasultmg fram W T insofa.r a8 they areé.not recmreredt e
" In accordance with this law will be indemnified: the 'L & j :

" Yerritory the loss ooourrea and/ or by any‘ highor Geman, 2l hori.,
- """"Eea SRTTshed.

1eit reservati«m should be inserted in this la
to claim reparation and 1ndemnifioat10n f@(

‘ the. 'rlgh{

"If the olaimant ca.nnot regain the oonfissated pv
» it tonly diminished in valuo, or: only part of it;
"ot Ausmasse_oder Werte); he may demend fram any previoas:

L fisoated property or holder of a oonfiscated in‘cere'r
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L. 8 'e"cti‘-on‘ 17 | |
| This section should’ be amended to impose -8 Joint and several responsibility on-
| all the persons involved in the. acts on which 1llability:is premisedo< ‘
Mo Seetion 18 L C .l |
| The first paragraph deals, as does Section 11, withl"knowledgs of;comfiscation."

For reasons given there it should.be.amended to read " roves thatﬂhe hadino'knowled'

\

or could not have lmown" (this refers also to Sections 19 and 20)° Furtgermore, 1t

is not evident why a person. who knew. or should have known the origin of the property,

w'shall be liable for the "impossibility of returning the property or because of:. its
deterioration® only where he has been negligent° He ‘acquired. it. despitelthis know- -
ledge and has. therefore, to be responsible for the obJective 1loss . suffered during
the time that the pronerty wvas not in the possession of the OWners There can be no
valid ground to charge the owner with a loss which ocurred during the: time in: which
'he was dispossessed of the propertyo | _

It shomld be stated here, as well ag in all cases of?multitude of respondents,
that they are Jointly and severally responsible for damageso
No Section 19 |

"It is not evident why a possessor in bad faith ‘should be praid for “the manage-
ment" and "interest on the purchase price." He acquired the. property and interest
et his own risk° To pay for management and interest would be to pay a premium or
requisitionsin bad faitho- We do not suggest provisions a8 fsr-reaching as 1ncluded
in the restitution laws‘of other countries (see for instance.,Section«4~$89_of.the-- |
French decree of April 21, 1945; Section 4(3) of the ronsn law of nmﬁ'e.' 1945; .. o
Section S of the Bulgarian restitution law) which simply provide for theirestitution -
of all income received, even with regard to bona fide possessorso 3
0. Section 21 | | : t;

Par. IV should be extended to cover the cases provided for in Section 19 (i.eo
where the possessor knew or must have known the origin)o This rule would be in

\
accordance w1th-Sections 990 and 994 of the German Civil Codes

|
|
|
!
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P, Section 23

It must be consideredv that liebilities oreatad- ‘-aft'é‘r ai 'spvoés%‘ssida vere céﬁ'«- .
tracted for the benefit of the possessor -and there oan be no. reason to bﬁrden tho . ‘,_ .
olaiment with them, who di.d not and ocald not ‘heve pr oﬂted frcm them in !any way,
.Bven if the ,aggrogata of charges will remain the same, t‘he OWner will be :‘a.t a dig=
adventege, if - as it .i.s Vusual‘iy d\’onév-;- the debta‘ére ix‘e!pad.d fran 'thf'e‘ ino!-me of "t‘;hb‘
property, If the value of the proper’cy was raised, 1t mll, in many cas;s, be due
to purely monetary devel @man’os,, nemely devalua’olon of ’ohe ourrenoy, ‘and’ will aa 8

.

purely nqninal increase in value, dissppear a&s soon ag ;the ourrenqy i_s (:gpabi);izlo&, ; .

* For the above réascma; it is suggested to follow t‘hé' eaémnplo of other >’z=e‘fs’t3.¢t;ui;i«0n

I

1aws (for ingtance, Section 1 (3) of the austrim Erstos Rueckstellungsgesetz, ,

Section 6 of the Ramantan law of July 30, 19453 Seoti(ms 2 and 13 of ttlho Nor=
wegian law of December 18 1942, and tie daoroe No, 15/1945 respeot:.vely, Section
9 of the aforementioned French deereeg Seetion 2 (2) of the Yugoslav decree ‘of

May 24, 1945) and to declare a.ll liabillties created after dlspossossion not binchng
won the rightful owner, This provigo 13 the more just as the parson in whose favor |
the easement was ereatod must have kncmn, in almbst all instanees, the origin of the
property from the inseriptions in the Land orr Ccmmercial Registero ’I’a:fces and publie
charges are part of' thc oxpon&ituros and have to be borno by the. poaaoalaoro |

The new version of this $eotion is par‘bioularly unfortunate in ﬁ.ew of‘ the fact

that the 1imitatien of chargas sorresp anding to the depreoiation in the! value. of

the confissated pr~°perty he.s been dropped. On-the other: hand the. ' Seej\tion still
retains the pr crvision that the limitatien of charges s‘ha‘ll be raisod to tha extent
| of the increased value of the preportyo It is ovarlooked that the original owner
could have, first, paid off' the ehe.rges thro:.gh the inomne of the pnop’clartyg s'edo'nd‘;. -

that the inorease in vﬂuo of the property, as stated above, may ofton! bs. based

[
v,

largely on deve.luation of the mark,

5
|
j
;
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In-an inﬂa.‘cionary\ situationﬁth;is.provision.may;,.b@' id.:i.sra.st"rvous'-i“:to the‘cla;imani/;ges.,
pef:iélly sincé the increased valua :!.3 likely to be fictitious and accompa!niecl By no
corresponding increase in income, if 1ndeec1 inconme does not vanish altogather be- ‘
cause of the German economic situation and the special d.ifficultiea of the claimant's
situation, Theprcvisicm of the &mf’c will f‘urthermore ,enable‘ a poesesscr~ ;to: burden-—

+.the property to the hilt with such charges. right now or even after pronmlga.tion
4of ‘thelaw;" taking adventage of the formal increase in value of the” propertyg all
‘these increases being made for the ‘cenefit of the. present poaaessor solelyo

Equally, it should be made clear that leases and other cbligations entered into
by the- poasesser are binding upon the rightful owner. for a brief period Ionly.. ‘Other=
wise; “the rightful owaer could. be d.eprived of the use of the property 'byﬂ means of
wrohgfﬁl"léé.ééﬁ ‘and o‘ther contractse_ Voidness of such.’obligatib‘z’ii"iﬁ*’tﬁe‘logifcal con=
aequence ~0f  the fact that the transfer of the pro;perty is null or void, ;'Sestion 1 (3)

-of* the Austrian Erstes Ruecksteliuﬁgagasetz ‘and Section 27 of the' aforenian‘bioned ‘
L.

o

Tw;Itali_an-?deqrae law contain & provision to this effect,

Par. I of this Section should be changed to conform with‘%thé.propb’giéd‘fhéw version
of Section 23, 1,80, the. aeco‘ﬁd sentence should be eliminated. The‘l'fii-;t-s‘ef{tence
 should be changed to previde that the owner has to repay only that partf of the congidera~
tion’received of \mich he could actually freely dispose, 1t must ber stressecl that very

‘ often ‘the' consideration received was taken away by the State t hmugb various éiacrimi-

} natory taxes and levies (Relchsfluchtsteuer,, Jud_e_nabgabea eeﬂo)g or seized or- blocked

| eu‘osequentlyo Such. & proviso is actus.lly contained. in’ Sectian 6 ‘of ts.heJ —aforementione& '
Freﬁéﬁ‘i‘Q'&eéﬁééo ‘Many restitution lawe totally e}.iminata the repayment of the price |
received; as for instance Section 3 of the Luxembourg decree of April'f‘.‘lazg xl%ll-° Section
3 of the "Belgiamn decree of January 4, 1941, Section 3 of the Norwegian; decree K0015/1945o

1ade
Should repayment be/o 1igatorya we would propose to amend Pars 3 Yy inserting,, after the

firs‘h sen%ence, the wordsn

O N S EAEEN ! - Lo 4

T |
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"Insoweit der Erverbter aus der empiange;eiaG:genlelstua“ ahlungen 5uf
Grund der in Artikel 1 genmnnten Gesetze und Massnehmen zu leisten hatte9~
wie zum Belsplel Reichsfluchtsteusr oder Judenvermoegensabgabe wird
angenommen dass er usber die:%egedieistung nicht frei verfuegen kcnnieg”_
Ro Section 30 o | |
?aro I should ba amended so as to meke easy 1epayment obligatery instead of
~discretionary with the Courtc : . RPN 3'
In Par. II payment of interest ahou¢d be eliminatedo at least in ches of
duress and knowledge of ggnfiacationo ‘ ‘ i
‘ 5. Section 31 . | . e i--}f‘—r"'"-*
 Although the second paragraph}contains ugafuljalements,fon,al$§wrﬁting;th§
difficultiss involvad in the loss :of docﬁmcﬁtary evidence thzough eﬁigﬁafﬁong
deportation and-otherwlise, it is by no means sufficlent to ‘cape . with . themo 6£her
restitution laws (Secticn 26 of the Polish law, Section 13 (2) of hhe Romanian
law) recognize the impossibility of furnishing formal procfs and:permiﬁ ail;meamsy‘
of ﬁrobation provided in civil law. Since Gerﬁan laws admit affidavitﬁ (eidnsw .
stattliche Versicherung) as evidancea it is auggested that the second: paragrgph

|
be amended to reado ' T ' !'
A

all meeans gg grobaﬁioan igcludlng affmavi;s by tgg"clairmugmﬂ

T, Seetlon 38 o “;‘ ; . o S e, ,;;. ;4:;

Ihé ﬁist‘paragrayh ereates the possibility‘of'filiﬁg tort cléiﬁsjiﬁfqrdinaryA
ccurts\put‘&oee.not dtate wi?hin what ﬁeriaag gggﬁ‘whethgr ﬁhe;ordinaf%:peri§§ of
statutes of limitations starts witﬁ the publication of this lawyan&éwféﬁin;yha$
time the claim has to be filédo It is also unclear whether these caseénofrtdrt
are those provided for in ‘Section 16ff or those not covered by these paragraphso
It is, thereforeg sugzgested - to etipulate explicitly that Paro III. refers Yo,
claims not covered;by preceding.Sections and the period of 1imitatioﬁ;§;tarta with

the publication of the law, = . . , F‘;‘.ﬂ“ o
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Uov'Section 44

. The draft provides for the jurisdiction of German courts in all cases of rea@’
titution. This is obvicusly not appropriate Bince most of the claimants forged out
| of Germany (the number of Jewish residents in Germeny today 1a'insignifieantﬁ‘
have meanwhils beecone fereiéﬁérs(and citizens of forelgn countrieao Aslthinge are
now and will continue to be, German Judgss cannot be expected to be 1mpartial in
"lg;aigs of Jews against ieilow-Germans and German authorities. It is §herefore‘sugf
‘éss%ad ta'make restituxien clrins subject tovspecial judicial bodies'tofbe_ccnp

stitutedAas followss

20 des Y i ' , 8 & rej \«”"f 10
g;g_p or. race to which the clg;mgpt bale_gg undgr the. definition ig?ggggm
g;“ggAz of Section 3s The game basils of selec all 2

Another example éf machinﬂxy'appropriate to give effect to thé underlying prin-
cipla above noted would be to use the method employed in Sections 47 and €5 of the
pressnt drafh for the selectlen of the members of the Court of first 1nstance, but
t0 use for the Appellate Conrt two members selected by military governmentg two
members selected from the race~qr_clasﬁ of which the‘claimant is a member and one
selected b& the State Minister of Justice, %he Appellate Court toshave pover t§
réview the case as to both facta~and,haw and to make & decision on the éaae de novoo

 We. believe thét under the pfovisiona of Secﬁioﬁ 43 of the present &%aft; 1%4 '
~ will be possible to cut dowm to a large extent the number of cases;uhicﬁ will come
before the courts, | | .
V. Section 48 ' | | l |

(i) It is very difficﬁdz td decide'upﬁn‘such ébntentioﬁh matters ag restitution
of property and ancillary damagma in the procedure provided for nan-contentieus
litigation (freiwillige Geriahtsbaxkalt)o It would be more appropriameJ thereforeg
‘to follcw the example of other restitution laws (for instance, the Freneh tha ‘
Polish, the Romanian) and use the usual procedure established for eonteﬁtious 1i1ti-

getion (strittige Gerichtsbarkeib) with such modifications as will. insure a fair
but more - speedy procedure.

7347130
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(2) Considering the fact that a great ‘masy
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;méiaimants under. this laﬁbaie“

preeently residing ouiside of Germany and the nnmber of" qualified attornays in

|
Germany who would- command the confidenee of such claimanta is raxher limitedo

itis sugzested to -add to Section 48 the following provision:

Ggrmggz an& belong to zroups of .

W. Bection-49

“Persans ‘who on: January 309 1933 Were gggitted to prgctige oi gg LQ

ﬂhé 3@pella¢é=00urt shoﬁl& be eonstituted aimilariy to the proposalaadvanced

above for the court of the- first instanca. namely, it ahould consist cr twa membera

appointed by tha military a:u.thorities9 two by the group to which the victim belongs

and one by the Land. This body should decido on quastions of* law‘ggg fact and

|

rendaf decisions de novoo Bven if it should appear that there woumi not-befsuf-

ficient American judges for the courts of the first instance, there wi%l be enough

for the second mstanceB whose number eould not be large.

X, Section H0

|

i

For obvious reasons, it would be appropriate to centralize the mattor dealt

with in this Section in the hands of one authorityo Instead of vesting the claims

in the Public Prosecutor, they sheuld be vested directly in the Agency referred to

in Section 6, which will hawe the special knowladge and personnel required for this

task. I‘urthermore9 we consider it undesirable to delay gsuch claims until the

period for filing claims has. expired, since the properties will meanwhile remain

}

in sueh case in the hands of the posgsessors and may de dissipated or devaluatedo

L3

|
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“appears mere appropriate to authorize the Agency ‘toifile sxch claims after a’

! Zor oA SEDS7/

215 e

i
peri od-of from~3 6 months from the day the law became. effective. }_

. The second sentence is’ very vague and may lead to abandonment of claims

as "the presumed intention can be interpreted,at_willo o i
. We therafore suggest that Section 50 be amended to read as follows:
. : ‘ed:Within the period| of three . -~
-months: fram the effective .dabie of this law, the claim shallibe auto- .
metically vested in the Agency referred to.in Section 6, +f a properly
recognized claimant should appear at a later date, hemay assume the
claim in his own name or receive the restituted prqperty or{its proceeds
from the Agency." : B

Y. Sectien 52 - ' . S .

. | .
- This Section charges the claimant with court """" Pees.: and expenseso since

all cleims to be submitted on the basis of the law are the consequenceS"

fiscetory and other measures of the German Reich, 1t is unjust to reqhire'the :

f“'ona

" diqpossessed owner tomy for it, Par. IV providing for the right ofithe court

to cancel costs is not sufficient, Other restitution law have recogn|ized this '
and heve - established a costnfree procedure (see, for 1nstanoeo.Section 30 of the
~ Polish, Section 30 of the Rcmenian, Section 24 of the French Section!11 -of the

Italian law of January 20, 1944)
z. sectlon 53

| ihe obligetion to report should be imposed not only on present end fonner

- ' ij‘ H g
possessors, but (in acoordance with Section 54) also on all persons who have

knowledge of confieceted preperties. Otherwise meny cases of oonfiecated proporties

may remain uncovered° o L : — . i--

A (1) Qection 59 :
' Section 1954 of the Civil Code referred to in Par., II provides for o

sixaweok'period within which the claim may be made.. In connection wfth Section

58 all- such claims would hsave to be submitted within six weeks from the effective

idate of the law which is obviouely too short a period under - ?exieting conditionso

Since the proviae in Section 39 refers to restitution claims only, this Section.
el
should contein an explioit stipulation to the same effecto- B

s
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, B (1) Section 68
Thls Section ia, in its present wording, veryvinappropriate since it~ennmerates

|
only tw0 kinds of claims reserved for aubsequant latibno This. couhi be’ in-'

(

terpreted as excluding other claims not mentioned th‘re‘n as, for instance. discrin—

'inatq:y levies, damaga,in censequence~of fqrcedlgonversion ‘and many o#hayso ‘Further=

; more,Ait shohld be uﬁd@rstood that the provi§16ns ;thié law afeinot meént'to excluﬂe.

the use of state and Nazi properties for losses suatf'ned by persons referred to under ‘

Section 1 of thls lawo

_ We thersfore propose to add to Section 63tk

¢ (1) Section 64
The su@gpations referred to in Section 44 (compositxon of the courts) ‘are valid“

also for this Section9 since the persecuxeas can place no. more trust in administra-

tive German eourts ‘than 1nAotherao It is, theref' egfsuggested that this Section

should be amended to read that claims under- puhlic law are to be decided by the

same courts as stated above under Sectioniééo;g
D (1) Section .66 . |
It is expected that at a certain date apecial levies on properties and capital

1
meay be 1ntroduced to cover the amounts necessa:y for the payment of war damages or

for ‘similar reasons, It wnuld be totally unguat to hurden the owners ofi"confiscated"

properties with these taxes, since they have sufferod enough damaga and ware no part

of"the German commnnity ‘which waged the war. A simil provislon is 1neludad in the

peace treaties with the former satellitesg _ ]f *":' ) 'A(' : i“

'_ It is, thereforee suggested to supplement Se n. 66 by a%ﬁgirdapér%grqph réading

a8 followso e : vﬁ' L R
ﬁfggggerties falling under this law and payment
b s . . : i o P = EBE - ‘
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