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Dear Mr. Burgess:

I have your letter of May § and heave sgain revis
your original suggestion and our own program for dealfily
tbmummmmg‘m

mrmcuudonmwneomhht -
(1) to complots by September 1, 1948, the pyéoas
cation hy the appropriate foreigm g stek 63 4
mmmtuum-m-huhm g/is requested;
and (2) to assist the countrias which/Gre “iq Xoos

the Buropean Recowvery Progrem to mobj

thelr citisens. In operation, tha t%o ju
closely linked sinee the certifjegdic
the pezson desiring uublooking
Wﬂwrowhhpwm g

» carrying out
tho foreign countries
f since this Goveroment

SalMopt in fulfilling dts commitments

et mufuuwmut.mb
gbrtification procedure, This Govern-
onn to0 the arrangement since it was

is dasically true that our mogram doss
% the blocked assets of citizens of the coun~

nldnndarthnbmpm!hm?rm«ﬁu

triss rece

uwmwmymutbmmu

their request and eventuslly will be available ss 2 resource

in connection with European Hecovery.  In considering the

arrangements which the Rational Advisory Couneil
MAY 25 1848 2=l ) ;)
GC’"'W'%M-W
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: (Bigngdl JOEN W. SNYDER
Secretary of the Treasury

Mr. W.wm
55 Wall Street
New York 15, New York
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¥y dear Semators - v

It is regretted that through a misunderstanding an
answer 0 your letter of April 2, 1948 has been so lomg delayed.

coun the
nhuuuarmmﬂ-mmumum
resident citimens, is greatly appreciated. You may be assured
that we are proceeding with every caution in the administra-
tion of this program. umhdiuudhﬁ-w-
letter tw you of March 29 M,thmp-dnlnﬁmh-
Mﬁnmﬂwi te property im the United States for
the use of the United States Government and therefore should
not constltute a precedent for foreigm governments to seize
mmm. I Unlted States citizens within their borders.
To the extent tha uﬂn%mwmpﬂnhm
Pﬂlﬂvdﬁt mhdby Pnited States for future dis-
position, such property will be that of owners who elescted to
msuuwm Such owners have had and will
continue to have the epportunity to secure the unblocking of

~ their property im accordance with aduinimtrative procedures
| Sineerely yours,

(Signed) Frank A, Southard, Jr.

Frank A, Southard, Jr,
Bimhr, Office of Internatiomal !’huu

 Homorable Raymond E. Baldwin
United States Senate
Roem 354, Senate 0ffice BHldg.

Washington, D. C. 7 98 .
wj% P Mf}/w

| 2«@ ;'2“';,,?’““’ iltm  5/27/48
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June 2, 1948

Degr Mr, Valensi:

This is with reference to the unblocking procedures which will be
available to your residents until September 1, 1948 if they have failed
to file applications for certification under General License No, 95
before June 1, 1948,

Resident citizens of France who after June 1, 1948 and before

September 1, 1948 desire to secure the unblocking of their assets in
the United States which may be held directly or indirectly should be
advised to apply directly to the Treasury Department through the Federal
Reserve Bank of New York. The unblocking license will be issued provided
your government advises the Treasury Department in writing that the ap-
plicant is the beneficial owner of the property and that there is no
enemy interest in such property, and the aprlication is otherwise satis-
factory. It i1s expected that your government will not issue such a
statement in circumstances other than those in which it would have been
appropriate for the Office des Changes to have issued & certification

- if application for certification had been made prior to June 1, 1948,
To expedite the procedure you may advise any applicant that he may re-
quest from your government the statements respecting non-enemy Anterest
and beneficial ownership prior to submitting his application, Suech
statement, if issued, should thereafter be attached to the application
when it is submitted to the Federal Reserve Bank of New York. You may
be assured that we will take expeditious action on all such applications,

Non-citizens of France resident in that country who may inquire
after June 1, 1948 respecting the manner in which they may secure the
unblocking of their assets should be advised to apply to the Treasury
Department through the Federal Reserve Bank of New York which will
shortly be in a position to advise applicants of the exact requirements,

Sincerely yours,
(signed) Rella R, Shwartz

Rella R. Shwartz
~ Acting Director

Mr, Christian Valensi,
Financial Counselor,

Enmbassy of the French Republic,
Washington, D, C. :
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Henry G. Hilken, Chief February 11, 1949

Operations Branch
Leon Re Brooks, Chief
Poreign Funds Section
Future Program with respect
to Bloocked Property

The »purpoji of this memorandum is to set forth I program which, in my
opinion, should be adopted with respect to assetes whioch are still blocked under
Executive Order 8389, as amended. The blocked countries will be divided into

. four groups and a program will be recammended for each group.

I. Recipient Countries, Switzerland
and Liechtenstein

The Department of Justice Press Release of September 29, 1948, an-
nouncing the transfer of juriasdioction over blacked property from the Treasury
Department to the annm.nt of Justice, pursuant to Executive Order 9989, stated
that such transfer was “"a further step in the orderly liquidation of wnr-tino
controls over blocked property in the shortest possible time compatible with the
policy of eliminating enemy interests in our economy, and in the program of as-
slating, as far as possible, in the successful recovery of the foreign countries

particlpating in the Buropean Recovery Program by aiding them to marshal the
United States asse%s of their nationals®.

The Press Release also pointed out that “the reasons for the tramsfer
and the governmental policy with respect to the further administration and dis-
position of blocked assets have been stated in detail in a letter from Seoretery
of the Treasury John W. Snyder to Senator Arthur E. Vandenberg, Chalrman of the
Senate Forelgn Affairs Committee, dated February 2, 1948, which was made public
at that time™.

The Snyder letter set forth a program to be curriad out by the Depart-
ment of Justice with respect to (a) directly held blocked assets of citigen
residents of recipient countries and (b) blooked assets in Swiss and Liechten-
stein mcoounts and assets held indirectly through recipient countries. Fart (a)
of this program is currently being carried out. No pland, however, have yet been
made with respect to implementing Part (b) which sets forth the following
measures to be taken by this O0ffice:

®To deal with indirectly-held assete by & vesting program
with respect to accounts which remaln uncertified after the dead-
line date. FProoessing of uncertified assets in Swiss and
Liechtenstein accounts for vesting under applicable law am enemy
property will be started immediately after the receipt of the
census informstion by the Office of Alien Property. The vesting
progrem will also be applied to uncertified assets held in-
direoctly through reciplent countries where the program desoribed
in (a) above does not result in disclosure to the beneficial
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owner's govermment (e.g., Frenoh assets held through the
Netherlands). In the absence of definite evidenee of non-
enemy ownership, full weight will be given to the presump-
tion of enemy ownership arising from the fallure to cbtain
certifioaticon. Evidence of non-enemy ownership or interest
offered either before or after vesting will be checked in
accordance with the usual investigative procedures of the
0ffice of Alien Property. These procedures involve disclosure:
to the govermments of the countries of which peresons claiming
legal or beneficlal intereste are residente. Of course, any
vested assets which are proved to be non~enemy may be returned
under existing law epplicable to the return of vested property.”

I also think the nbovo vesting program, if adopted, should cover direct—
ly held assets of citigzen residents of recipient countries in those cases where,
for one reason or another, no applicetion for unblocking has been filed. Veat-
dng action in this type of case should be taken only after approprlate consulta-
tion with the interested recipient ocountry. The implementation of this program
will require the followlng action:

l. A new sensus of those blocked assets coming within the vesting
program will have to be taken.* Beceuss of the extension of the certification
procedure under General License No. 95 until December 31, 1848, the TFR-600
reports plus the fourth coples canmnot be used as a basis for the vesting program.
As you know, the fourth coples did not have to be submlitted to the Office with
respect to property unblocked, by certification or otherwise, subsequemnt to
October 1, 1948.

The question of taking a new census was discusaed by us with the Poreign
Exchenge Committee in New York just prior to the transfer of jurisdiction. At
that time, we were advised by the representatives of the banking institutions
that they had no objection to a new census., ' In fact, it was indicated to us that
the banks would prefer a new census rather than be required to submit current
_reports of property unblocked either by way of certification or by special or
general license. :

2. VWhen the detaila of a new census are worked out, a publio announce=
ment should be made fixing a date when vesting action by this Office will begin
with reaspect to assets not unblocked. This date will presumsbly be fixed ap-
proximately as of the time for the bar date for the receipt of the new census
reports. Direoct applications for uablocking should be invited during this
periode

If the vesting program 1s initiated, a decision will have to be made
with respect to the dispoasition to be made of applications for wnblocking that

* The exact 7orm and deteil of the new oensus report will depend upon the type
of vesting order to be issued. In the interest of simpliecity and opud in
getting the veeting orders out, I recoamend a limited "all property” vesting
order.

3106131


http:int.r.at
http:traut.to
http:pro.,.ed

PO VS 1

: 1 \"""/M : T AnQIRLS
REPRoouceoATTHENAW;‘L«LAF-C*“\’E"' RG /_..1___,——-—-" E:‘.Cl.hoblH\_D

| . ..
Entry FEC SusFdes | VY 52115
File(3) befestn \ Le/wl)_ens Dawl%#—’l’ \

Box

\

\

FFC

are pending as of the bar date for vesting and as to whether new applications
for unblocking should be acoepted after the bar date. I think that we must
continue to process pending epplications and that we should acoept applica-
tions filed subsequent to the bar date in those cases where the assets have
not yet been vested. By refusing to consider pending applications snd to aoc-
cept new applications, we would only be adding to the administrative burden of
the Office, since the applicants would prosumably de eligible for return of
their property under ths present return legislation. ‘

Another preblem is the impact of such a vesting program on our con-
tinued use of the Pederal Reserve Bank of New York. As I have advised you, Mr.
Davis has expressed the oplnion that foreign funds work is a dying operation.

He has indicated that his persomnel is restless and has no incentive to continue
to do this type of work. Purthermore, other Departments of the Federal Reserve
Bank are anxious to obtain the experienced personnel still employed in foreign
funds worke. lNr. Davis thinks that if the vesting program is adopted, the
Office ought to discontinue using the Federal Reserve Bank.

Assuming that the veating program is adopted, I think we sghould con=-
tinue to utilize the Federal Reserve Bank at least until safter the coensus is
taken and vesting action actually begins. Otherwise, the Foreign Funds Section,
understaffed as 1t is, might not be able to handle the large number of
inquirles and applications that would probably come in af'ter a public announce~
ment is made of the vesting program.

11. Baltio and Satellite oocuntries
“which were former enenios

Bevcause of political reasons and until the State Department takes some
action in the matter, no program can be made with respect to Baltic (Lithuania,
Latvia and Estonia) assets or with respect to assets of the satellite countries
which were former enemies (Rumania, Hungary and Bulgaria). These assets will
have {0 remain blocked.

II¥. Pinland, Poland and Cszechoslovakia

With respeot to these countries, the latest awvailable figures indicate
that their bloocked assets amount to approximately $&,500,000, Mrs. Henderson
advises me that there are no known enemy business enterprises in those countries.
In view of the small amount of blocked assets and the information Mrs. Henderson
has given me, I think that the amount of enemy property that might come to light
with respect to these blooked assets would be trivial. Accordingly, 1%t is my
opinion that these three countries should be umblocked in the same mauner that
Yugoslavia was unblocked. General License ¥o. 5§ would have to be amended by
including Pinlend, Poland and Czechoslovakia in the GCeneral Licensed Trade Area.

310632


http:roeap.ot
http:Bend.r.on
http:Hader.em
http:pel'.on:p.el
http:Purthezm.or

s SO B 3 AR e ra -

REPRODUCEDATTHE NATIONAL AFCHIVES W . ' l - CECLASSIFIED
Entry FEC Suls 7‘)'“’ pznoisy VD) 6 8103 |
F“e(fb be:ﬁs-‘w‘iﬁ ?_9/\@5)) _NARA Daze]!%{:% ‘
Box A% 1 =T -

I have been informally advised that the State Department would hIV'B no objoc-
tion ¢t our tnking thls aoction.

IV. Germany and Japan

Blocked assets of these countries and ﬁ&ir nationals will continue to
be vested in accordamce with the vesting poliey,

I recommend that immediate steps be taken to pl:oe the n’bm program
into operation.

&igaed) Teon R. Brooks
L. R. B'
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///, Rubin and Schwartz

' _Attorneys at lLaw
1822 Jefferson Place, N.W.

Washington 6, D.C.

Mr. Adrian S. Fisher , ,
The Legal Adviser el o
Department of State # /22 245
Washington, D. C. r

[ /t;‘;zgqu

Dear Mr. Fisher:

I write in connection with the problem of the un-
blocking of property, particularly of persecutees resi-
dent in Roumania, Bulgaria and Hungary.

The assets of such persons are at present blocked
pursuant to orders 1ssued originally by the United States
Treasury Department and since continued in effect. Pur-
suant to long standing administrative policies which have
since been conflirmed by the Congress, the United States
has, however, unblocked from time to time and upon pre-
sentation of a properly documented power of attorney the
assets of religious, raclal or political persecutees,

As 1s quite obvious, the American Jewlsh Committee,
on whose behalf I write, heartily endorses and supports
the commendable policy of the United States in giving
every ald and assistance to those who were in fact the
enemies of the real enemles of the United States. Never-
theless, 1t has come to our attention that powers of
attorney which are given by persecutees still resident
in Iron Curtain countries, in almost all cases, are given
under duress. Particularly is this so in the situation
in which the resident of the Iron Curtain country gilves
a power of attorney in favor of the consulate, national
bank or other governmental offliclal or agency of that
country, In such cases, 1t is quite clear that the owner
of the assets In the United States in reality derives
little or no benefit from the unblocking of his property.
The assets in fact are taken over by his government and
compensation, i1f any, 1s pald in local currency at an
entirely unrealistic rate of exchange.

‘ Under these circumstances, the American Jewish
Committee has been in touch with the Office of Alien
Property of the Department of Justice and has receilved
cgrtain assurances that powers of attorney granted by

persons
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persons still resident in the Iron Curtain countries

and running in favor of the consulates, national banks

or other governmental agencles or officials will be
carefully sérutinized and that unblocking applicatlons
based on such powers wlll be rejected. There is, how-
ever, -some e6lement of uncertainty in this picture. 1In

the first place, the rejection of such a power of attorney
by the 0ffiece of Alien Property may raise legal compli-
catlions, unless such action 1s supported by the Depart-
ment of State. In the second place, situations undoubtedly
exist in which properties have been unblocked pursuant to
such powers of attorney and in which the banks still
retain the assets in question but are under constant
pressure to pay them out.

It 18 our consldered view that it would be extremely
helpful 1f the Department of State were officlally te
apprise the Department of Justice, and through it, the
New York banks of the fact that at present there exists
a strong presumption to the followling effect: that any
power of attorney issued by a political, racisl or reli-
glous persecutes resident in Roumanla, Bulgaria or Hungary
which runs in favor of an American consulate of those
countries or of their national banks or any other govern-
mental officials or agenclies has been obtained under duress
and against the will of the signer of the power of attorney.
The presumption, of course, should not apply 1in cases where
it is clear that a power of attorney has been smuggled
out of the country and is in the hands of a responsible
person not subject to the pressure of the Iron Curtain
countries. Equally obvious, no change should take place
in the procedure presently in effect for the unblocking
of assets in the United States of persecutees who are
physically outside of Roumania, Hungary and Bulgaria.

To the extent possible the declaration of policy embodled
in the above stated presumption should be made retroactive.

On behalf of the American Jewish Committee, I am

_Sincerely yours,

Seymour J. Rubin
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Tavid L. Baselon _

Assistant Attorney Ceneral August 5, 1949
Direator, Office of Alien Property

Hexry 0. Hilken

Chief, Oporations BSranch

Disposition of assats of foreign companiss in whish there

are 25 %o BOX enemy stock Intersats

Up to theo present time this Office has not taken any action with
respect te the property in this country of corporations or other business
organigations organised under the lsws of foreign non-enemy ecuntries in
which the enamy participaticn runs between 26/ aud S50X. The cases falling
in this category have been held in abeyence pending s policy deciaion as to
the appropriate disposition thereof. It is my opluion that the time has now
arrived whon this Office oan and should make & decision with respect to thess
CREGR .

' When, after the cassation of hostilities, ths certification agres-
ments ware worked out with the friendly foreign govermments with respect
to the assets in this country of thelr nationals, such agreemsnts provided
that the foreign govermmonte might cortify the assebs in this countyry of
companies organized under thoelr laws where the enmmy perticipation in such
companips was lese than 26X and after the certification prooedure was
torminated, this Offiee, contiming the same stondard, has entartained
applications for unbleeking, and has unblocked, the assets of such companies
whore the holders of meore than T8{ of the stock were themselves eligible
for unblocking and the compsny was not otherwlse enamy controlled. At the
other extreme, the Office has consistently refused to uableck azssts of such
companies whers the eommy interest was S04 or higher and hes in many suoch
cases veeted thelr msaets. is you know, in the Brussels Agreoment the
intereet of this govermuant in at least the enemy pertion of the assets of
such companiee is recognized and the same is true of the recently nsgetiated
Swise agrement in the so-called “partieipetion™ enses.

Thore has thus been left the caltegory of cases deseribed abeve
vherein the enemy intersst renges between 25% end 60%. It is =y oplinien
that the property in this country of such campanies, whers there is no
svidence of thely actisg for or on behalf of the enamy or snemy cestrol,
should be unblocked. This is sounsistent with the position which this
govermuent took both in the Brussels amd Swiss agreeasnts. Such enemy
interest as does exist in these companies should be dealt with by the
govermment of the country in which they are orpenized.

4 came presently under consideration by the Foreign Funds
Soction which is illustrative ls that of Sosiete Union des Cambustiles
(UNICO). Such company has in this country cash in the smount of approxi«
mately $28,000. and is owned 74X by perscns aligible for unblocking and
26% by Uermean enamies. (The Cerman enemy stoek interest has been s0ld
to noneenemy stockholders during the war; however, this 0ffice weuld net
in examining the status of the conpany, take such sale into mmidu'ution)) *
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UNICO is an operating saupeny and has slways been undar Fremch maragement.
Up to now, in the absance of & definite policy ocovering such emss, this
Offioce has refused to unblock.

i recomend that we unblock all the assets of UNICO and other
operating cmpmta organized under the laws of non-snexy countries in
which the enemy partiolpation {s less than 650/, the other participations

 are all sligible for unblocking undor our usuul standards and thare is
o evidence of acting for or ou behalf of the ememy or etesy coutrol.

It should be noted, of course, that I em referring in this
memorendun only to operating companies of the usual type. Assots of femily
and persousl holding and investment goummmuies should sontiane to be
troated as in the past, l.e., veat thet portion of the assets related %o
the perventage of ensmy stock imterest in the holding company even though
such sneay interest is leose than 26%.

A% T Ve
(Signed) Fenry @& Bi-

Koltolle
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BUREAU OF THE PUBLIC DEBT
DIVISION OF LOANS AND CURRENCY

'( In Your REPLY REFER To RA ' November 29, 1950
| Mr. Harold I, Baynton | —
- Director, Office of Alien Property | - 1 2 2 850 ‘
! Department of Justice COPEICE .. o1 oy
! W&Shington 25, D. c. ! DEF,. .. 3 "‘ ‘_“ ' Y
| HECE]\ y 30 { Jnaa
Dear Mr, Baynton: . . - FEB1219

NO. ANS -
Please advise this office whether the sccounts listed beto

still blocked as shown by your records, Lflihe aceounts are blocked] 2/ -//J%
it will be appreciated if you will advise us whether er not checks
issued in payment of interest on United States Treasury bonds' may be / $
released to the payees, | S /\,/{/ ‘
Benefieial
Interest in Issue
f Name of Payee Address National of Amount Date
|
>( ) Superintendent of Insurance % Guaranty Trust’ Co, Denmark - $ 70,000 5-21-40
l of the State of 'Ohio im trust of New York Ayl {0 _

for the benefit and security 140 Broadway

of the policyholders of the New York 15, N.Y. |,
Skandinavia Insure.ncoj.ampaw T AarrAkav—y 5
Ltd,of Gopenhagen,__namrk 'y oua o ™
resuling in the United States + ' -/

'1 .-2) Super:.ntendent of Insurance & Guaranty Trust Co, Denmark 100,000
|~ of the State of New York, in  of New York ", 50,000

| trust for the security of the 140 Broadway ‘. 50,000

» policyholders and creditors New York 15, N.Y. ] B
within the United States of the Ry 9
Skandinavia Insurance Company, \ AL 4
Ltd, of Copenhagen, Denmark : i {

@ Superintendent of Insurance % Guaranty Trust Co. Denmark 50,000 6-16=37
of the State of New York, in of New York ' i
trust for the Skandinavia © 140 Broadway
Insurance Company, Ltd.of New York 15, N.Y.

Copenhagen, Denmark, for the
protection of its policyholders
and creditors within the b4

United States R
Foreign Funds File-not to be \ {/ &
Tncorporated in Office of Alien Property Filee! (/ij
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Beneficial ,
Interest in Issue
Name of Payee Address National of Amount Date
(4} Superintendent of Insurance % French American  France $ 37,000 12-31-43
of the State of New York,in Banking Corporation :
trust for Fonciere 31 Nassau St,
Insurance Company Ltd.,Paris, New Yerk, N. Y.
France, for the protectionm 700 =AY, D
of all its policyholders and ” ¢
creditors within the United States — 7 '/r 1/ 0 ¥
/ 5 ) Superintendent of Insuranco % Bankers Trust Co,  France 80,000 9-16-37
of the State of Ohio in trust P, 0. Box 704 .
for the benefit and security City Hall Station
of the policyholders of the = New York, N,Y.
La Pate e Fire and Ge _
Insurance Co, Ltd.of Paris, e
France,residing in the United States Ly
/6> M_l}imj_gg%_?_c’- _ Bouilh-Pereuilh Prance 40,000 12-28-36
0 ¢4 Pl Canton de Pouyastruc
ST / A ! Hautes Pyrenees,France
g_ NS A% Chelle Debat
o -}l%\\qw\w}\f\/’ A VHEIE, o por Gheid -
?Kellock ers as successer Ay 120 Broadway Italy 75,000 6=T=45
rustee under agreement of New York, N,Y, 20,000  6=29-45
Erla Howell Negrati, - 25,000 4=23-43
da ctober 25, 1935 2o ow . 10,000 ' 6~9-45
6 ¢sv" 20,000 9=22-43
AW '
( v ) The Hartford~Connecticut Trust Trust Department Netherlands 10,000 2=15=45
Co.,Irustee by deed of trust Har‘bford,Connecticub o
under indenture,dated November
13, 1929, of the Netherlands 0 o ™
Insurance, Company, e€st. 1845, /fFl@ / L =
YT L
Zue, olland ul ve |y AO""}—‘W
( American Guarantee and % City Bank Farmers ' Switzerland 50,000 [=9=45
Liability Insurance Company Trust Company T B 70,000 7=li~il;
New Iork, N. Y'{ 5 ' 22 Willjam St. J :
i 7 /_Lu.- e New York 15,\N,Y.
j 00- \\-\ \. \‘ \
( /0) Treasurer of the .State of % National City Bank Switzerland 25,000 T=lh-ll;
North Carolina in trust for of New York :
the 55 Wall St,

Liability Insura
and the Sf_ie of North

- Caro thetrﬂmtmts
may appear

New York, N.Y.
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Name of Payee'

7 Superintendent of Insurance
of the State of New York in
trust for the security of the
policyholders of the American
Guarantee and Liability
Insurance Company, New York,
N.Y.,within the United States

Address

% The National City

A v F e
0 ROTCWL % s, s

1 - DECI.AS 5SIFIED
'--..IJ'MINA/DJ 68/03

l e/l MRArwJ ’

:-o-»:-t'-n-n‘..,
A r——

-
MJ'

Beneficial
Interest in Issue
National qf Amount Date

Bank of New York

55 Wall St.
New York, N.Y,

| Very truly yours,

ief, Division of Loans and

Switzerland $400,000 6=23=i44

rency
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David .. Baselon

Agsistant Attorney General August 65, 1949
Director, Office of Allen Property

Chief, Operations Branch

Disposition of assets of foreign companies in whioch there

are 25% to 50X enemy stock interests

Up to the pressnt time thias Office has not taken any action with
respect to the property in this country of corporations or other business
organications organized under the laws of foreign non-enemy countries in
which the enemy participation runs between 25% and 50%. The cases falling
in thie category have been held in abeyance pending a policy declsion as to
the appropriate disposition thereof. It is my opiniem that the time has now
arrived when this Office cen and should make a decision with respect to these
cases.

Yhen, after the cassation of hostilities, the certification agree-
ments were worked out with the friendly foreign govermments with respect
to the assets in this country of their nationmels, such sgreements provided
that the foreign govermments might certify the assets in this country of
companies organized under their laws where the enmmy participation in such
companies was less than 26%, and after the certification procedure was
terminated, this Office, contimuing the same standard, has entertained
applications for unblocking, and hsas unbloocked, the assets of such companies
where the holders of more than T5% of the stock were thamselves eligible

- for unblocking and the company was not otherwise enemy controlled. At the

other extreme, the Office has consistently refused to unblock assets of such
companies where the enemy interest was 50% or higher end has in many such
cises vested thelr assets. Asg you know, in the Brussels Agreement the
intereat of this govermment in at least the enemy portion of the assets of
such companies is recognized and the same 1s true of the recently negotiated
Swiss agreement in the so-oalled "participation® ceses.

There has thus been left the category of cases desoribed above
wherein the enemy interest ranges between 25j% and 6§0%. It is my opinton
that the property in this country of suech campanies, where there is no
evidence of' thelir acting for or on behalf of the eneny or enemy coutrel,
should be unblocked. This is consistent with the position which this
govermment took both in the Brussels and Swiss agreements. Such enemy
interest 28 does exist in these companies should be dealt with by the
govermment of the country in which they are orgenized.

A case presently under consideration by the Foreign Funds
Section which is illustrative is that of Scciete Union des Dambustiles
(UNICO). Such company has in this country cash in the amount of approxi~
mately $28,000. and 1s owned 74% by persons eligible for unblocking and
267 by German enemies. (The Cerman enemy stock interest has been sold
to non-enemy stockholders during the war; however, this 0ffice would not,
in exemining the stutus of the cmpany) take such sale into oontidu'qtion).
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- UNICD is an operating company and has always been under French msnagement.
Up to now, in the ebsence of a definite policy covering such case, this
Office hes refused to unblock.

1 recommend that we unbloek all the assets of UNICO and other
operating companies organigted under the laws of non-enemy countries in
which the enemy participation 1s less than 60%, the othsr partieipations
are all eligidle for unblocking under cur usuml standards and there is
no evidance of acting for or on behalf of the enemy or snamy control.

It should be noted, of course, that I em referring in this
memorasndum only to operating companies of the usual type. Assets of family
and personal holding and investment companies should comtimue to be
trested as in the past, i.e9., vest that portion of the assets related to
the percentage of enemy stock interest in the hullin; company even thou;h
such enemy interest is less than 26%.

\S’lgned) genry & Hilken

H.G.H.
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Thomas H. Creighton, Jr., December 8, 1949
Chief, Estates & Trusts Branch
Leon R. Brooks, Chief,” LRB (MW 00

Foreign Funds Seotlon
Prooedure for unblooking enemy property

This is to confirm our informal understanding &8 to the method
to be employed in the unblocking of enemy property whioh, undor
ourrent poliey, is not to be wested.

Where the letter, advising that the property ism not to be vested,
is addressed to the oustodian of the property, such &s & trustes,
bank, insuranes ocmpany, ete., it would be administratively desiraeble
to incorporate the unblooking license in the letter. It is suggested
that in gubstance the following language be used in sush letter: =
"Insofer as Executive Order No, 8389, as amended, is concerned and
notwithstanding Gemeral Ruling No, 114, this letter willl merve to
suthorize you to regard....(deseribe proporhy to be unblooked)es..
a8 property in whioch no blocked country or nationsl thersof has, or
has had, axny interest."

Where the letter is not addreseed to the oustodian of the
property, the addressee should be advised to file an appliocation
in duplicate with our New York Office. The addressee should also
be advised to attash a gopy of the letter to the application, This
will facilitate the work of the Foreign Funds Seotion in processing
the application,

(Signed) Leon B. Brooks
L. R. B,
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fugust 30, 1950

» Willard 1. Thorp
Assistant Secretary for Lconomic Affairs
Department of State
Washington, O, C,

Dear ¥r. Tharp:

Maring Congresgional consideration of the Harshall Plan the
Netionsl Advisory Council was requested to consider the exteat to
which this Covernment should assist comntries receiving financial
assistance under the Europeen Decovery Program in locating the asscts
of their nationals concesled ia the United Siates. Seeretary of the
Tressury Snyder, as Chairman of the National Advisory Council, In
hiz letter of February 2, 1948 to Seamstor Vendemberg, then Chairman
of the “enate Foreign !ffairsz Commitise, sct forth the program,
developed by the Justice and Treasury Depertments, which would be put
into operation by this Covernment to assist recipient countries in
obtaining control of the blocked assets in the United States of their
resideant citigens, As you know, one of the principal ressens for the
transfer of jurisdiction cver blocked properiy from the Treasury
Department to the Department of Justice was to carry ocut this program.
In this comnection your stiention is directed to the letter, dated
Juns 29, 1948, from the then Under Secrstery of State, Robert A,
Lovett, to the them ttorney Ceneral, Tom C, Clark.

The fimal step of the rrogram set {orth in the Inyder
Vandenberg letbter called for the vesting of indirectiy-held assets
(i.,e., in the names of financial institutions in Switzerland,
Liechtenstein and the recipient countries) which had not been unblocked
pursuant to the certification procedure or by special licenses issued
by this Office. Directly-held assets, which wure not thus unblocked,
were also to be vested after sppropriate imvestigation by and consultae
tion with the recipiendt countries invelved, Voslting action was to be
based on the presumption that the bemeficial owners of such assets,
beeanse of their fallure to apply for unbloeking, were enemies under
the Trading with the Enemy Act, Of course, any vested essets which
wera provnd to be non-tnemy would be returmed unnder existing law
applicable %o vested properiy.

The O0ffice of Alien Property, charred with the responsibility
for executing the progrsm described in the Snpder<Vandenberg letter,

has now resched the vesting stage of that progrem. [‘ccordingly, ii is
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TREASURY DEPARTMENT

WASHINGTON

SEp 11 1958

Dear Mr. Baynton:

Reference is made to your letter of August 30, 1950 with which
you enclosed a copy of a letter of the same date addressed to the
Assistant Secretary for Economic Affairs, Department of State,
anpouncing the intention of the Department of Justice to take steps
to Jvest those remaining blocked assets which~fall-within the scope
of "the program described in a letter of February 2, l948’from the
Secretary of the Treasury as Chairman of the National Advisory
Council to Senator Vandenberg.

I wish to advise you that the Treasury Department considers
your proposed action to be highly desirable at this time. Not
only will this action terminate World War II blocking controls
in accordance with the program presented to the Congress after the
National Advisory Council had given this matter full consideration
but it will also have a further importance. By insuring, in the
only practical way, that the Tobrld War II blocking controls are
successfully terminated this action will be of very considerable
importance in strengthening any future program which it may
become necessary for this Government to take in controlling

foreign assets in the United States if the international situation
should worsen,

I am sending a copy of this letter to the Assistant Secretary
for Economic Affairs, Department of State, for his information
with regard to the views of the Treasury Department in this

connection.
Very truly yours,
& - l N ﬁ_&
Soting Secretary of the Treasury pop

Honorable Harold I. Baynton ' § Zﬂ é}#fg
Assistant Attomey General FOFRIAE np St
Director, Office of Alien Property ek R
- Department of Justice
- Washington, D. C. . SEP 13

f\ // e 2?6;.6W5

_ T é‘?ﬁ_

¢ Offing
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FROIi: Donald Sham,
Secretary,
Office of Alien Property
TO: Henry G, Hilken, Chief

Operations Branch

Since the letter of August 30,
1950, referred to in the attached
letter from State, originated in your
Branch, we are referring the incoming
letter of September 29, 1950 to you,

John J, McDonnell .
Acting Secretary
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In reply refer to .
MN _ Sepbember 29, ]19%() oCT 2

Py

My dear Mi‘. Bayntons Nt l/ NOV g8 1950 l [/‘ /1

Reference is made to your letter o%_ﬁgust 30, 1950 # ,
announcing the intention of the Qffice o ien Property to

vest those remaining blocked assets which fall within the -
scope of the program described in the letter of February 2,

1948 from the Secretary of the Treasury, as Chaimman of the
National Advisory Council, to Senator Vandenberg, then Chairman
of the Senate Foreign Relations Camittee.

I wish to advise you that the. Department of State con-
curs in your proposed action which contemplates, as further
implementation of the program as agreed upon in the National
Advisory Council (1) the taking of & new census of blocked assets,
and (2) consultations with the "recipient countries," or, as
described in your letter, those govermments receiving aid under
the Marshall Plan. In this connection, I assume that there will
be excluded fran such program the assets of Rumania, Bulgaria,
Hungary, Poland, Czechoslovalkia, Finland and the three Baltic
States, Estonia, Latvia and Lithuania.

I understand that by his letter of September 11, 1950,
the Acting Secretary of the Treasury has informed you why the
Treasury Department considers your proposed action to be desirable
at this time. The Department of State is in general agreement
with such views, and suggests that in addition to the "recipient
countries,” you bring the proposed vesting action to the attention
of the countries that may be affected to ascertain whether they have
any cases that might be appropriate for licensing.

Sincere}y yours,

John E. O'Gara
Acting Assistant Secretary for Econamic Affairs

The Honorable
Harold L. Baynton,
Assistant Attorney General,
Director, Office of Alien Property.

Received
Segretery's 0ffice
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Harold I. Baynton, Assistant Attorney General Cotober 18, 1950

Director, Office of Alien Property

Henry G. Hilken

Chief, Operations Branch

Disposition of assets of foreign companies in which there
are 25% to 50% enexy stock interests

Up to the present time this Office has not taken any action
with respect to the property in this country of corporations or other
business orgamisations organised under the laws of foreign non-enemy
countries in which the ensmy participstion runs between 255 and 50%.
The cases falling in this category have been held in abeyance pending
& policy decision as to the sppropriate disposition thereof., It is my
opinion that the time has now arrived when this Office can and should
meks & decisionm with respect to these cases.

®hen, after the cessation of hostilities, the certification
agreenents were worked out with the friendly foreign governments with
respect to the assets in this country of their nationals, such agree-
ments provided that the foreign govermments might certify the assets
in this country of companies organised under their laws where the '
eneny participation in such companies was less than 25%, and after
the certification procedurs was terminsted, this Office, continuing
the same standard, has entertained spplications for unblocking, and
has unblocked, the assets of such companies where the helders of more
than 75% of the stoek were themselves eligible for umbloeking and the
company was not otherwise enemy controlled. At the other extreme,
the Office has consistently refused to unblock assets of such com-
panies where the enemy interest was 50% or higher and has in many
such cases vested their assets., As you know, in the Bruseels Agreement
the interest of this povernment in at least the enemy portion of the
assets of such companies is recognised and the same is true of the
recently nggotiated Swiss agreement in the so-called "partieipation®
cases,

There has thus been left the category of cases described
sbove wherein the enemy intersst ranges between 25X and SOK. It is my
opinion that the property in this eountry of such companies, where there
is no evidence of their actimg for or on behalf of the snemy or enemy
eontrol, should be unmblocked. This is consistent with the position
wich this goverment took both in the Brussels and Swiss agreements.

Suech enemy interest as does exist in these companies should be dealt
with by the government of the country in which they are organiszed.

Further, as you know, under Section 32 of the Act, property
of corporations or other business organisations orgunised under the
laws of foreign non-enemy countries is subject to return if such
corporations are not enemy controlled and the enemy interest therein
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is less tham SO%. Accordingly, the assets of such ¢companies which

are vested by the Office would be returned in the absence of evidence of
enexy control or ether factors which would make espplicabls the so-
called "national interest®” glause of Section 32. Finally, I beliews

it nscessary at this time to dispose of cases of this type in view of
the program to vest assets remaining bloeked. Since spplications have
been filed in most, if not all, of these 25-50% cases, it would not be
sppropriste to vest on the presumption of enemy ownership and the

ceses should be deeided on their merits.

Acsordingly, I recommend that we unblock all the sssets of
operating eormpanies orgsnised under the laws of non-enemy countries
in which the enemy psrtieipatien is less than S0¥, the other perticipa-
tions are all eligible for unbloeking under cur usual standards and
thers i® no evidenece of scting for or on behslf of the enemy or enemy
control.

It should be noted, of course, that I am referring in this
menmor andum only to aperating companies of the usual type. Assets of
family and personal holding end investment companies should continue
to be treated as in the past, 1.8, econsider for vesting that pertion
of the assets relasted to the percentage of enemy stock interest in the
holding company even though svch enemy interest is leess than 25%.

{Slé‘ned) B
T"J) ~

H.0.H. " Wlke,
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DEPARTMENT OF STATE
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My dear Mr. Baynton:

Enclosed herewith is a copy of a letter of June 26, 1950 from
Mr. Seymour J. Rubin, representing the American Jewish Committee, on
the question of the release of blocked funds under powers of
attorney given by persecutees still resident in Bulgaria, Hungary
and Rumania.

The Department of State is of the opinion that it is in the

national interest for the Office of Alien Property to'denyfégblggkipg
appllcat s based upon powers of attorney executed by persecutees still
ent in Bulgaria, Hungary, and Rumania in favor of officials or

agenc1es of the governments of these countries. As you are aware,
the governments of these countries frequently employ excessive
methods to obtain control of the dollar assets of their nationals.
Further, having obtained control they utilize the assets for the

" benefit of the present communist regimes. It is the desire of the
Department to minimize the flow of United States dollars to the
countries concerned.

Mr. Rubin proposes that the Department and the Office of Alien
Property join in apprising the New York banks that any power of
attorney of the kind described above may be presumed to have been

/ -

P

~ 3

obtained under duress. The purpose of transmitting this statement /5};&
K.
to the )
o
———————
OFFICE 07 Ex "
1
]
- o . EIFC“ y« o
e Honorable ,
' Harold L. Baynton, ANS'D //134’529
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Director, Qffice of Alien Prop %%5 ;
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to the New York Banks would be to strengthen their resistance to
handing over funds already unblocked but not yet withdrawn. No
recommendations with respect to this proposal are made at this time
because it is believed that few, if any, accounts are in the
category. The .Department will appreciate receiving any information
you may have on the subject and your views on the desirability of
an approach to the New York banks in the matter,.

Sincerely yours,

Enclosure:

Copy of letter dated
June 26, 19500

Py S Tt

Adrian S. Fisher
The Legal Adviser
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Rubin and Schwartz
Attorneys at Law
1822 Jefferson Place, N.W.
Washington 6, D.C.

June 26, 1950

Mr. Adrian S. Fisher
The Legal Adviser
Department of State
Washington, D. C.

Dear Mr. Fisher:
I write in connection with the problem of the un-

blocking of property, particularly of persecutees resi-
dent in Roumanila, Bulgaria and Hungary:

The assets of such persons are at present blocked
pursuant to orders issued originally by the United States
Treasury Department and since continued in effect. Pur-
suant to long standing administrative policies which have
since been confirmed by the Congress, the United States
has, however, unblocked from time to time and upon pre-
sentation of a properly documented power of gattorney the
assets of religious, racial or political persecutees,

As 1s quite obvious, the American Jewlish Committee,
on whose behalf I write, heartily endorses and supports
the commendable policy of the United States in giving
every ald and assistance to those who were in fact the
enemies of the real enemies of the United 3tates. Never-
theless, it has come to our attention that powers of
attorney which are given by persecutees still resident
in Iron Curtain countries, in almost all cases, are given
under duress. Particularly is this so in the situation
in which the resident of the Iron Curtain country gives
a power of attorney in favor of the consulate, national
bank or other governmental official or agency of that
country. In such cases, 1t is quite clear that the owner
of the assets in the United States in reality derives
little or no benefit from the unblocking of his property.
The assets in fact are taken over by his government and
compensation, if any, is paid in local currency at an
entirely unrealistic rate of exchange.

Under these circumstances, the American Jewlsh
Committee has been in touch with the 0ffice of Allen
Property of the Department of Justice and has received
certain assurances that powers of attorney granted by

persons
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persons still resident in the Iron Curtain countries

and running in favor of the consulates, national banks

or other governmental agencles or officials will be
carefully sdrutinized and that unblocking applications
based on such powers will be rejected. There is, how-
ever, some element of uncertainty in this picture. In

the first place, the rejection of such a power of attorney
by the Office of Alien Property may raise legal compli-
cations, unless such action is supported by the Depart-
ment of State. In the second place, situations undoubtedly
exist in which properties have been unblocked pursuant to
such powers of attorney and in which the banks still
retain the assets in question but are under constant
pressure to pay them out.

It 18 our considered view that it would be extremely
helpful if the Department of State were officially to
apprise the Department of Justice, and through it, the
New York banks of the fact that at present there exists
a strong presumption to the following effect: that any
power of attorney issued by a political, racial or reli-
glous persecutee resident in Roumania, Bulgaria or Hungary
which runs in favor of an American consulate of those
countries or of their national banks or any other govern-
mental officials or agencles has been obtained under duress
~and against the will of the signer of the power of attorney.
The presumption, of course, should not apply in cases where
it 1s clear that a power of attorney has been smuggled
out of the country and 1s in the hands of a responsible
person not subject to the pressure of the Iron Curtain
countries. Equally obvious, no change should take place
in the procedure presently in effect for the unblocking
of assets in the United States of persecutees who are
physically outside of Roumania, Hungary and Bulgaria.

To the extent posslible the declaration of policy embodied
in the above stated presumption should be made retroactive.

On behalf of the American Jewish Committee, I am

Sincerely yours,

Seymour J. Rubin
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\N"/ Mr. Adrian 5. Pisher
The Legal Adviser

Department of State
Washington 25, D. C.

Dear Mr. Fisher

Reference is made to your letter dated October 20, 1950 comeerning
the unblocking of property owned by persecuiess residing in Bulgaris,
Hungary, and Rumania. Enclosed in your letter was a copy of a letier
dated June 26, 1950 from Seymour J. Rubin, representing the American
Jewish Committee, in which Mr. Rubin suggested that certain steps be
taken to emsure that property of persecutees still resident in Bulgaria,
Hungary, and Rumanis does not fall into the hands of the governments of
those countries. You state that it is the opinion of your Department
that it is in the national interest for this Office to deny wnblocking
applications based wpon pouwers of attorney sxecuted by persecutees re-
siding in the countries mentioned above in favor of officisls or agenciss
of these countries,

You are advised that this Office is prepared to deny, and has already
adopted the policy of denying, such unblocking applications. In gemeral,
it is our policy to issue licenses with respect to property owned by
porsecutees when it is clearly established that payment iz to be made to
persons owiside the satellite countries provided such persons are in no
way connssted with the governments of such countries. Further, in those
cases the licenses are limited to authorise payment only to such personms.

¥r. Rubin also proposes that, with respect to property of persecutees
which has already been unblocked but not yet withdrawn, this Office and
your Department jein in apprising the New York banks that any powers of
attorney ia favor of officials or agenclies of satellite govermments may
be presumed 1o have been obtained under duress. TYour Department makes
no recomendations with respect to this proposal of Mr. Rubin because it
is believed that few, if any, accounts are in this category. You request
information on the subject and our views on the desirability of an ap-
proach to the New York banks in this matter.
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This Office shares your view that there is probably very little
unblocked persecutee property which has not yel been withdrawn and
placed at the disposal of the satellite countries involved. It would
therefore appear that Mr. Rubin's proposal would have little or ne
practical effect. Further, even if it were assumed that such property
has not been withdrasm, this O0ffice is of the opimion that there are
serious legal and policy considerations involved in taking the step
proposed by ¥Mr. Rubin. If you wish, representatives of this Office
will be glad to meet with repressntatives of your Departmemnt at a
mutually convenient time to explore these considerations.

Very truly yours,

. Lf&f/a(ﬂ“ &%Mﬁ

Havold I. n
Assistant Atto ral
Directer, Office of , Property
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Jan 22 1952 By g

Mr. Willard L. Thorp

Assistant Secretary for Ecomomic Affairs a
Department of State b
Washington 25, D, C.

Dear Mr. Thorp:

Reference is made to my letter of August 30, 1950 and the
reply of September 29, 1950 of the Acting Assistant Secretary
for Economic Affairs regarding the intention of this Office to
vest those remaining blocked assets which fell within the scope
of the program described in the letter of February 2, 1948 from
Secretary of the Treasury Snyder, as Chairman of the National
aAdvisory Council, to Senator Vandenberg, then Chairmen of the
Senate Foreign Relations Committee.

I wish to advise you that the Office of Alien Property has
completed the vesting program set forth in the Snyder-Vandenberg
letter, All blocked assets held indirectly in the names of fi-
nancial institutions in Switzerland, Liechtenstein and the coun-
tries which received aid under the Marshall Plan have been vested.
In addition, vesting action has been taken with respect to those
blocked assets held directly in the names of nationals of such
countries in which this Office has reason to believe there was
an enemy interest, The approximate value of the property seized
under this program is $7,500,000,

Having completed the vesting phase of the Snyder-Vandenberg
Program, this Office sees no further need for continuing its
controls over the small residue of blocked property in this coun-
try held directly in the names or for the benefit of residents
of the t en recepient countries and of Switzerland and Liechtenstein,
According to the reports filed with this Office pursuant to Public
Circular No. 39, the value of this directly held blocked property
amognts to approximately $18,000,000, A table which intemizes the
value of the blocked property for each country inveolved is attached.

1 should like to call your attention to the fact that the

values set forth in the table are tabulated from the figures re-
ported to this Office by the American cqs odians of the prbperty.

¢ 4 =
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These figures, I am advised, are not accurate and from an
examination of the reports, it appears certain that the total
amount of blocked property is considerably less than that
given in the table, For example, in connection with some
reports involving blocked interests in American estates and
trusts, the reporter, instead of stating the value of the
blocked interest, has given the value of the corpus of the
trust or of the gross assets of the estate. Again, in many
cases, the property reported is described as a cause of action
which the foreign national is asserting against the reporter.
The value placed upon the cause of action is presumeably the
amount. elaimed by the repportee and is undoubtedly far larger
than the.amount: pftanyijudghent-wiich he may obtain. Further,
our examination indacates that in many cases the property re-
ported is not really blocked. Such reports were probably filed
because of the unfamiliarity of the reporter with the blocking
regulations and the scope of the outstanding general licenses
such as General Licenses No. 42, 94, 95, 97,

Vihile we do not, definitely know why applications for
unblocking have not been filed in connection with the small
residue of property still blocked, our experience in this fiedd
provides some wxplanations, For example, with respect to in-
terests in estates and trusts, it may be that the interests are
contingent or that the administration of the particular trust
or estate has not proceeded to the point where the persons in-
volved feel that an application for unhblocking is appropriate,
In other such eases, the identity of the heirs or the benefici-
aries, particularly in cases involving victims of persecution,
has not been cdetermined, We also have cases involving book-
keeping entries on the books of American companies representing
credits in favor of its foreigm subsidiaries, Unblocking has
not been requested probably because the American companies have
had notoccasion to change the entries. Further, there are some
reports which involve property which owned by a semi-govern-
mental agency of a foreign government which does not expect to
dispose of the property. I refer particularly to certain blocked
stock of Italian Superpower Corporation, which stock is bene-
ficially owned by institute de la Ricostruzione Industrielle,
an agency of the Italian Goverrment. ‘
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The unblocking action which we intend to take will be
in the form of an amendment to General License No. 53 making
the ten blocked countries which received aid under the Marshall
Plan and Switzerland and Liechtenstein part of the generally
licensed trade area. By amending General License No, 53 in
this fashion, the countries involved will, under General License
No. 534, no longer be regarded as blocked countries, In addi-
tion, persons now in those countries who on October 5, 1945,
were present in such countries or in any country which is a
member of the generally licensed trade area will also have
their interests in property in this country unblocked.

After our intended unblocking action, the countries which
will remain blocked will be Germany and Japan, the former enemy
satellite countries (Bulgaria, Hungary, Rumania), the Baltic
countries (Estonia, Latvia, Lithuania), &hd Poland and Czecho-
slovakia. The special restrictions of General Ruling No. 1la,
will, of course, continue to apply with respect to the property
of any person resident in the twelve countries involved who is
a citizen of Germany or Japan and who at any time on or since
January 1, 1945 was in any country against which the United States
declared war,

Prior to unblocking action with respect to the
countries involved herein, this Office intends to send to the
governments of the ten countries which received aid under the
Marshall Plan copies of the OAP-700 reports which relate:to
residents of their respective countries who are or are presumed
to be citizens of the so-called recipient countries. The trans-
mittal of the copies of the OAP-700 reports will be in accordance
with one of the policies underlying the Marshall Plan to assist
recipient countries in locating and congrolling dollar assets
of their nationals hidden in the United States. The govermments
of the recipient countries as well as Switzerland and Liechten-
stein, will be advised of the intended unblocklng action of the
Office of Alien Property.

This Office feels that gsith the completion of the vesting
program and upon the transmittal of the QAP-700 reports as
described above its responsibilities under the Snyder-Vandenberg
Program will have been effectively ahd completely discharged.

It therefore desires to take the unblocking action described
above in the immeédiate future.
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If the Department of State &s aware of any factors
in our foreignrelations which make it urwise to unblock
at this time any or all of the twelve countries concerned,
I would appreciate being advised as soon as possible.

Very truly yours,

s/ Harold I Baynton
t/ Harold I. Baynton
Assistant Attorney General
Director, Office of Alien Property

Attachment

- 310664
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January 22, 1952

Honorable John W. Snyder
Secretary of the Treasury
Treasury Department
Washington 25, D, €.

Dear Mr, Snyders:

Reference is made to my letter of August 30, 1950 with
which was enclosed a copy of my letter to Mr, Willard L. Thorp,
Assistant Secretary for Economic Affairs, Department of State,
with regard to the intention of the Department of Justice to
take steps to vest those remaining blocked assets which fell
within the scope of the program described in your letter of
February 2, 1948 to Senator Vandenberg, then Chairman of the
Senate Foreign Affairs Committee. Reference is also made to
the reply of September 11, 1950 from Mr. E. H. Foley, Acting
Secretary of Treasury.

For your information, I am enclosing a copy of my letter
of January {2, 1952 to Mr., Thorp concerning the completion of
the vesting program described in the Snyder-Vandenberg letter
and the intention of this Office to take uhblocking action with
respect to all blocked countries which received aid undexr the
Marshall Plan and Switzerland and Liechtenstein.

Very truly yours,

s/ Harold I. Baynton
t/ Harold I. Baynton
Assistant Attorney General
Director, Office of Alien Property

Enclosure
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February 14 1951

Mr. Marvin Yesley, Chief
Division of Lsams & Currency
Bureau of Publie Debt
ch\ Treasury Department
N 'mm 25, D.C. ' -
!",f v

I  Dger Strs

Baferenes is made to your letter of November 29, 1950 in which you
requested advice relative to the status under Executive Order Ko. 8389,
as smended, of the accounts listed therein, in commection with payment
of interest on V. S. Treasury bonds,

?or your comvenience the accounts are listed below with our comments:

Hame of Payes Address Beneficial interest Issue
o ' in national of Amount Date

Superintendent of " ¢/o Guaranty Trust Denmark $70,000 S-21-40
Insurance of the State Co. of New York

of Dhio im trust for the 140 Broadway

benefit and security of Hew York 15, N.Y.

the policynolders of the

Skandinevia Insursuce

Company, Ltd. of

Copenhagen, Denmark,

residing in the United

States '

Superintendent of ¢/o Cusranty Trust Denmark 100,000 9-27-LS
Insursnece of the State Co. of New York 50,000 he3-hl
of New York, im trust for 14O Brosdway 50,000 1l-2-hk
the security of the New York 15, N.Y. '
polieyholders and creditors

within the United States of

the Skandinavia Insursnce

Company, Lid. of Copenhagen,
Denmark
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of the State of New York in
trust for the security of
the policyholders of the
American Guarantee and

Lisbility Insurance Company,

New York, N.Y., within the
Tnited States

Jur records do nbt show that these scecounts have been unblocked. This

City Bank of New
York, 55 Wall St.,
New York, KN.Y.

letter may, however, be considered as sguthority so far as Executive Order

No. 8389, as smended, is concerned, for you to make payments of interest and

principal to the payees.
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: Benefiecial Issue
Name of Payee Address interest in Jmount Date
national of

Superintendent of ¢/o Guaranty Trust Denmark $50,000 6-16=37

Insurance of the State of Ce. of New York

New York, in trust for the 140 Broadway

Skandinavia Insurance Hew York 15, N.X.

Company, Ltd. of

Copenhagen, Denmark, for

the protection of its

policyholders snd ¢reditors

within the United States

Superintendent of Insursnce ¢/o French American France 37,000 12-31-43

of the State of Hew York, Banking Corporation

in trust for La Fonciere & Nasseu St.

Insurance Company Ltd., fiew York, H.Y.

Paris, Frange, for the

protection of all its

pelicyholders and creditors

‘within the United States

Superintendent of Tnsurance - c¢/o Bankers Trust France 80,000 9-16=37

of the State of Ohio in Co., P.0. Box 70k,

trust for the bemefit and City Hall Station

holders of the La Plternollo

Fire and Gemeral Insurance

Co. Ltd. of Paris, France,

residing in the United

States

Superintendent of Insursnce c¢/0 The National  Switzerland 100,000 6-23-kk
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Beneficinl
: Interest in Issue
Name of Payee Address National of  Amount Date
Emiliemne Rotge Bouilh-Pereuilh France $40,000 12-28-36
Canton de Pouyastruc
Hantes Pyrenees,
France, par Chells
Debat
The Hartford-Connecticut Trust Dept. Netherlands 10,000 2-15-45
Trust Co., Trustee by deed Hartford, Comm.
of trust under indenture,
dated Hovember 13, 1929,
of the Netherlands Insurasnce
Company, est. 1845, The
Hague, Holland
inerican Guarantee and e/o City Bank Switzerland 50,000 Le9-h5
Liability Insurance Company, Farmers Trust Ce., 70,000 7=-1h-bk
New York, W.Y. 22 William St.,
New York, 15, N.Y.
Treasurer of the State of ¢/c Netionsl City  Switserlamd 25,000 7-lh-hl
North Carolina in trust Bank of New York
for the American Gusramtée 55 Wall St.,
and Liability Insurance New York, N.Y.
Company and the State of
North Carolina as their
interests may appear.
(Our records do not show that thess accounts have been unblocked. Payments msy

be made only to 2 blocked account with a domestic bank in accordance wit.h the provi-

sions of (Oenersl lLicense Ho.

Kellock Myers, as successor
trustee under agreement of
Erla Howell de Facei Wegrati,
dated Oct. 25, 1935

l.
120 Broadway Ttaly 75,000 b=T=l5
New York, N.Y. 20,000 6=29=45
25,000 Lh-23<h3
10,000 6=9<=45
20,000 9=22-13

Account is not blocked by reason of License No. NY-852641 issued to The National

City Bank of New York.

Peyments may be made to payee without reference to this Office.

Very tmly yours,

Paul V. ¥yron
Deputy Director
Office of Alien Property
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February 26, 1952

Ufflcio ITtaliamd dei Casbi
Servisic Ispexioni
Certificasioni

Via Dell 'Usilta’, L3
Fome, Italy -

Centlexen:

Reference is mads to our letter of February 15, 1952 ia which
you were advised of our intenticn to transmit to your government
copies of certain reports received by this Cffics on Fora QAP-T00
and of our desire to terminats contreols over Italian property im
this country whict is still blocked under Executive Order Hoe. 8389,

Zuropean Recovery Pyogram or are presumed to be citisens of sush
countries.

Jour govermment is, of courss, aware that the information
contained ia these reports is of a highly confidential nature.

For | ~
or about April 1, 1952 to terminate its conirols over the relatively
small asount of Italian property in this country which is ptill

blocked. Ue hope that the infermstion which your govermment under-
‘,L'I f,»ft A |
) i 7 o
.A 45':«}5.«’{/ & /z W“*L l
g - v VA
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took to make available pursuant to parsgraph & of Chief of the
Italian Bconomic and Financial Delegation Lombardo's letter of
August L, 19L7 to Seerstary of the Treasury Smyder and

ve roquested in cur letier of Febraary 15, 1952 will be
coming prior to April 1, 1952.

vhich
Torth-

Very truly yours,

Harold 1. Bgynton
Assistant ittorney Genersl
Directer, Uffice of Alien Property

fonry Ge Hilkey

(S gLy )

By,

Henry U, Gilken, Chisf
Intercustedial & Property bBranch

CC:  Dr. Prederise caly
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Max Wilfand, Chief
- Foreign Funds Section
0APST00 Reports

Before transmitting the relative copies of the 0AP-700s to those
countries receiving aid under the Marshall Flan, all reports relating
to residents of ths ten countriss receiving ald under the Marshall
Plan and Switmerland and Liechtenstein were personally axamined by
Mr. Hilken and me. Mr. Hilken himself examined the reports relating
to residents of France and the Netherlsnds. ke both examined the
reports relating to residents of Switzerland and I personsglly examined
the remaining reports.

The reports were oxamined for the purpose of determining whether
there was any basis for s finding that thers wus an enemy interest
in the reported property. Vesting Orders were issued with respect
to the property reported on these reports in which we thought there
was axy reason to believe there was an eneny intersst. In accordance
with the policy of the Office no vesting sction was 30 be talen with
respect to the othsr reports.

All of thess reports relate to directly held assets. All reports
relating to se-called Aindirectly held asseta were covered by vesting
orders issued in accordance with the Snyder-Vandeaberg Peogram.

H.W.
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The Files February 29, 1952
Max Wilfand, Chisf

Forelgn Funds Seetion
OAP-700 Reports

The following mumber of Q04P-T00 reports were transmitted
to the govermments listed below:

Luxexbourg 2
Norway ' 59
French 373
Balgium 76
Italy 131
Sweden 78

~ Demmark h2
(resce 86
Duteh 113
AMustria 38
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AAPT
MARGH 11, 1952

ittomney General J, Howard MoGwath today announced the
unbloaking of Austyia, BSelgium, Demwmrk, France, Oresce, Italy,
laxenbourg, Norway, The Hetherlands, and Sweden, the ten Luropean
blscked countyies which received aid under the Marshall Flan, and
Idechtenstein and Switserland, This action, the Attermey Ceneral
stated, followsd the completion by the Office of Allen Property ef
the vesting progres made publio by the Department of Justice ou
Ogtober 11, 1950 and more fully described in the letter of Februaxy 2,
1948 from Secretary of the Treasury Snyder, &8 Chalrmsan of the Nutionsl
Advisory Council, to Semator Arthur H. Vandenberg, then Chaiymen of
the Senate Foreign Relations Comedttes.

Harold 1. Bagnton, Asslstant ittorney General, Director,
Offiee of Alien Property, explained that today's action, while
sffecting snly & relstively msall amount of property, wes & major
step in tersinating the freesing controls instituted by this Govern-
ment in Aprdl 1940 when Geruany inveded Norway, The unblocking was
effested by insluding the 12 sountries involved in the gensrslly
licensed tyade area xs defined in Ceneral Iicense 53 and by yevoking
Geneval Rulings 6 and 17. As & result the only blocked countries,
insofar as the regulations of the Uffice atﬂ_hnmmm concerned,
are (1) Germany and Japanj (2) Poland and Csechoslovakias (3, Bulgaria,
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Hungary, and iousaniag and (4) Latvis, Lithuania snd Estonia.

K. memumuﬂmmww
residants of the 12 countries invelved which was originally blooked
1n 1940 and 1941 has slresdy been Peleased frem hlosking semtrels
pursuant to general and spasific licenses issued by the Treasury
Departaent and the Departuant of Justice. The effect of today's
emendzent of General Licenas 53uid.thn rovocation of Genersl Rulings
6 and 17 4s to unblock the muunghleend property, including General
fling 6 accounts and accounts subjest to Genersl Huling 17, to the
extent that persons in mny of the 12 countries involved or other non-
blocked countries and »ho were in any such country en Ostober 5, 1945,
had interests in sush property. |

M. Baynton stressed that todey's action did not unblock the
following property:

(1) Property in this country on lecember 31, 1944 in which a
clitisen of Gemsany or Japan and presext at anytims on or sinte Januarxy 1,
1945 in any seuntry against which the United States declared war.

(2) Any ascount in which there is reason to believe there is
an interest of any person unmminwafthamiﬂuw
countries. Of course, if such property has already been upblocked by
speciel or general license, or if scquired in the future, it is in ne
way affected by today's uetion. It .ta. still frese property.
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(9) Segurities which appear on the lists appended to
Genoral Rulings 5 and 58, commonly referred to as looted sacurities.

- (k) Property which has been vested by this Office and whigh
has not yet besn reduced to possesmion. Title to such property is
stdll in the Attormey Genersl and must be surrendered t0 him pure
suant o the terms of the appropriste westing order.

Finally, Mr. Baynton eslled attention to the fact that Forelgn
isgets Contwol, Treasury Department, now exercises controls over
pmpﬂyinwiohcominmumnnhumndmshmu
interest. Today's astion does not, of course, releuse or otherwise
affect the Treasury Departuent eontrols over sush property.
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STANDARD FORM NO, 64

0]7106 Memomnd%m e UNITED STATES GOVERNMENT

TO

FROM

SUBJECT:

The Files ~ DATE:March 18, 1952
Max Wilfand, Chief
Foreign Funds Section

Unblocking of the ten recipient countries snd
Switzerland and Liechtenstein

A meeting was held at the Guaranty Trust Company of New York

| yesterday to disecuss the documents which had been prepared to effect

the unblocking of the ten recipient countries and Switzerland and
Liechtenstein, Representatives of all members of the Sub-Committee

on Foreign Funds Contrel of the Foreign Exchange Committee, except

the Chase National Bank and the Irving Trust Company, were present.
Messrs. Hilken, Gorsuch and I represented the Office of Alien Property.

le At the meeting it was decided that before issuing the un-
blocking documents the members of the Sub=Committee would informally
submit to the Office a list in duplicate of all blocked cash ard custody
accounts exceeding $2,000 in value as of March 17, 1952 held in the
names of financial institutions located in the countries to be unblocked.
The list would identify the person in whose name the account is held,
the address, the title of the account, type§ of account, the value of
the account and the nationality or nationalities under which the account
is blocked. It was agreed that the reporting bank could omit, if it
is so desired, any account blocked because of the interest therein of
a person res:x.dent behind the Iron Curtaine. The list would serve as
a check on the procedures of the Office and the New York financial
community in connection with the processing of 0AP-700 reports for
purposes of vesting under the Snyder-Vandenberg Program. After these
lists are sulmitted, the Office would determine whether or not it
wanted similar lists from other bamks and brokerage houses not repre-
sented on the subcommittee.

- 2. Mr. Timoney undertook to contact representatives of the Chase
National Bank and Irving Trust Compamy for the purpose of having those
institutions send the information which those members present at the
meeting undertook to furnish this Office.

3. It was also decided that éach member would advise as to the
number of German and Japanese accounts it held in which the value of
the property in each account was $1,000 or less.

ho Mr, Hilken stated that the Office was giving consideration
to the unblocking of German and Japamnese accounts valued at $1,000
or less provided that the statistics the Office obtains from the
members of the commitiee warrant such action.

L [

5. Mr. Hilken also expressed the hope that the vesting of German
and Japapese property would be completed by July 1, 1952. Further,
if and when a license was issued unblocking German and Japanese ac=-
counts valued at $1,000 or less, it was suggested that the folleowing

3101‘(.
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procedure should be followed to obtain the release of accounts
valued at over $1,000. The custodians of the acecounts should
write the Office calling its attention to the accounts and the
Office would either vest or umblock.

6. The press release drafted in connection with the proposed
unblocking was reviewed and several suggestions were made for the
purpose of simplification and clarification. It was agreed that
I would send Mr. Timoney a revised press relsase to ingorporate
the suggestions.
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) FOREIGN FUNDS. TONTROL
Tg: | L
A & (Room) (Bldg.)
»42)-...'1‘:.3&'13 ..... (.[“’ ... Ve 'LL')(',};;,;,;“ ST
(3)...Mrs. Hollander......... .. i

I am sending you the attached primarily
for your information. In addition, of course,
- your section would have a definite interest
in the decisions which are eventually made
with respect to certain of the proble
raised in the memorandum, _ -

i How are we progressing in the preparation
of the similar memorandum with respect to the
ultimate declsions concerning our currency
controls? It seems to me, in addition, that
a memorandum of this sort would be helpful in
de owr views with reapect to the
ultimate decisions as to the withdrawal of
the Proclaimed List.

From:. lesﬂmcmr.ds ....................... 5/(1{;?“
a !)
""(Room) ' (Bldg.y
22X  FOREIGN FUNDS CONTROL
To:-
(1)... e Richards.......... .. heony ebian)
£ 2 e vmsvon wwnw e was sE s aap s me e B L TR
(B evmsensumpvponsransonsasmnanns oo e Hél'a'x&&:')'
~ The attached represents a preliminar;

the purpose of further

problems that will confront FFC when

occupled countries are liberated,

.From:..m .l.. M ....................... (D“e)
ey Bl

(Room)
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Arril 18, 1944 :
Subjects Disposition of Property in the United States Hloecked as Duteh

The purpose of this memorandum is to record as a basis for fwrther
discussion some of the problems that Foreign Funds Comtrol should consider im
connection with an mblocking program of property under the control of this
Government which is blocked as Dutch. Consideration of the problem has been
besed on the following assumptionss (1) that Hollamd has been liberated and a
government has been established in Holland which has been recognized by this
Government; (2) that the Dutech Government has enacted a decree requiring all
subjects of the Netherlands to turn over to that govermment all of their dollar
assetsy (3) that this Government has agredd to cooperate in making available
to the Dutch Government the dollar assets under our control belonging to sub-
Jects of the Netherlands; (4) that the official funds of the Dutch Government
and tiits t;gencies will be made available to the recognized government without
res cilioms. ’

In considering the problems that will confront the Cemtrel under the
conditions above outlimed, no attempt has been made to provide for the use of
our control of blocked Dutch assets as a lever to persuade the Dutech tos
(1) pey any loans made by this Government, or agencies thereef, to the Dutch
Government prior to or during the present war, including Lend Lease aidj
223 pay & proporticnate share of the costs of operating Foreign Funds Controlj

3) recognize and make provision for the payment of general claims of all
United States citizens against the Dutch Government and its citizems; (4) syn~-

chronize its post war purchasing program and ecomomic plans with those of the
United States.

The following are the general categories under which the apecifie
problems will be raised:

I. Authority for and mammer of tranafers.

II. Treatment of various types of Dutech naticmals. ]
ITI. Protestion of interests of creditors (Preference Folicy).

IV. Outstanding checks, drafts and pay orders.

V. Determination of enemy interests and conflicting Custodian elaims.
VI. Unknown beneficial ownership.
VII. Dual matiomslity,

VIII. Ad hoc hlocked natiomals, Proclaimed List Nationals and others
about whom we have unsatisfactory information.

IX. Currency, seowrity and other import controls.
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Disposition of ownership of American business enterprises.
Establishment of trade.

Claims of United States clitizens with respect to propm'ty in
Duteh territory, .

With regard to those blocked Dutch asaets under our juriadictiom,
there will be the administrative problem of the method of, as well as the
authority for, such transfer,

A.

" B.

Should the transfers be implemented by:

1.

2¢

3.

4e

Specific licenses to the holders or owners of each
account? This would entail a substantial volume of
applications but would emable the Cantrel to sarut:l.nizo
sach transfer.

Blanket licenses to banking institutions holding a suf-
ficient number of accounts to warramt the issue of such
blanket licenses? Such licenses would contain appropriate
restrictions as to what accounts would be tranaferred and
wMer what conditions, including, perhaps, a requirement
far a form of certification by an apmropriate agency of
the Dutch Government. However, even under such a procedure
there would be a substantial number of specific applica-
tions. (In connection with the British regulations

ing the transfer of dollar assets, we have received in-
dividua:;. applications and used the blanket license pro-
cedure.

Issuance of a general license containing aprromiate
restrictions? Under such a procedure there would be a sub-
stantial volume of specific applicatiomns coverimg trans-
actions falling outside the terms of the general licenas
which, of nsceasity, would be somewhat limited in scope.

A license issued to an appropriate agency of the Dutch
Government that would permit it to receive, and banking in-
stitutions to pay, under a method of certification, speci-
fied types of accounts blocked as Duteh?

Pursuant to what mstruotions or authority would the tranafers
be effected:

1.

Under instructlions issued by the owner of record of the
acocounta?
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2, Under instructions by the Dutch Government pursuant to

its decrees?

3. TUnder authority of directive licensea issued by Treasury

implementing and supplementing the dearee?

C. What treatment should be accorded those cases in which the
person formerly recognized as having authority to dispose of
an account i1s no longer able to act with respect to the ac-
count due to death or other reasons?

In the

event the Dutch decree covers dollar assets of all Dutch

citizens, wherever located, should we permit the transfera, with respect to
Dutch citizens residings

1.

2e¢
30’

be
"5

In the United States?

Iﬁ non-blocked countries?

In blocked neutral countries?

In enemy-ococupded countries other than Holland?
In enemy countries?

- In connection with the above, it must be borne in mind that we have

permitted Dutch

citizens in the United States to use thelr assets freely and

we have also permitted Dutch citizems in other areas to use their assets, sub-
Ject only to economic warfare considerations. This is particularly true of

persons blocked

as Dutch in the generally licensed trade area who operate with

comparative freedom umder General Lisemse No. 53.

III.

A. Should the tranafer of a Dutch blocked account be licensed if
the owmner of such blocked account has crediters who sres

1.
2.

3.

United 5tates citizens, regardleas as to location?

Citizens of countries other than United States but who
reside in the United States?

Citizens and residents of any foreign country other than
enemy? (There are some cases in which attachments have
"been obtained against blocked accounts by United Statea
citizens acting as assignees of citizens of other countries.)

should we
Citizens and residents of @nemy ?&%ﬁ @f-i&mu have

refrain from licenaing such trans
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had an opportunity to assert their respsctive claims?
If so, what procedure should be established to afford
creditors such an opportunity?

B, While a number of claims against blocked Dutech assets have
been reduced to judgments and attachmenta levied, the policy
of the Control in refusing to license the payment of such
Judgments has unquestionably discouraged many creditors both
United States and other from taking similar legal action.

In addition, there probably are many creditors who have been
wnable to prosecute their ¢laims or are not aware of the
existénce of their debtor's assets in the thited States.

Furthermore, many of ‘these suits have not beem defended
and the judgments have been obtained by default. Consequently,

certain ecreditors may have secured a prefarred position. In
view of this should wes

1. Permit immediaste payment of all outstanding Judgmenta?
2. Oive the judgment dabtor an oppartumity to enter a dafense?

3. Attempt to wacate or set aside the judgments in order to
place all creditors on an equal footing?

There are outstanding, and not honored, many checks, drafts and pey
orders against hlocked Dutch accounts in commection with which no legal action
has been taken by the holders., Some of these pay orders are in the United
States and have not been paid due to the action of the Control and many others
have not come to our atiantion due to war conditioms.

What conaideration should be given by the Conirol to legitimate
items of this nature in licenaing the transfer of Dutch accounts to the Dutech
Government? In the event such claims are recognizeds (a) What procedure will
be established in order to afford the holders an opportunity to preseat the
items for payment? (b) Should a cut-of? date be set in order that itsms dated
subsequent thereto will not be paid under any ciroumstances? (¢) Should we
attempt to meet the problem by blanket or general licenses or should each case
be treated individually in order that scrutiny can be given egsch item?

A. To what extent should we go in attempting to determine whether
or not there is enemy Interest by way of omnership, or as a creditar,
in an ascount which on its face 1s solely Dutah?

B, With respect to accounts of Dutch carporations and other legal

entities it is recognized that pricr to the outhreak of war
nunerous enemy interests, particularly German, attempted economic

-
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penstration or attempted to secrete aasets by forming Dutch
corporations wherein such intereast was hidden. Should we,
therefare, attempt to determine beneficial ownership before
permitting the tranafer to the Duteh Government of the ac-
counts of Dutch entities?

What position should be taken with respect to accounts in
this country in the names of persons presently residing in
Holland who are citizens of enemy countries?.

What position should be taken with respect to accounts in
the names of corporations or other legal entities domiciled
in Holland that are known to be partially or wholly benefi-
elally owmned by citizens and reasidents of enemy countriea?

What position should be taken with respect to sub-accounts
in the names of Dutch banks which accounts are determined to

. be beneficially owned by citizens and residents of enemy

countriea?

What position should be taken with respect to dollar accounts
maintained by citizens and residents of enemy countries with
Duteh banks, which banks have dollar balances in the United
States? '

To what extent should we investigate the contents of safe
deposit boxes blocked in Dutch names to determine that there
is no enemy intereat in the contents?

There are a large nmumbar of accounts that have been established
subsequent to the effective date of the Order wherein the owner-
ship is not entirely clear; e.g., escrow accounts, accounts
established pursuant to directive licenses, accounts held by
United States Treasury representing payment foar requisitioned
merchandise, etc. In the event we are requested to transfer ace
counts of this nature to the Dutch Government, to what extent
should we go in de that such accounts are (a) benefi~

- cially Dutch omed, and (b) who are the rightful Dutch owners?

In such accounts should we permit the tranafer to the Dutech
Government with an understanding that if some other national
interest in the account is subsequently determined the accoumt

-would be retransferred to the name in which it had originally

been established?
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A. Should we permit the transfer of accounts belonging to Dutch
citizens that are also blocked as other nationalities for tech=-
. niecal reagsons such as temporary residence in blocked territory
other than Dutch?

B. Shonldwepermitthetra.nsfertothenutohﬂonrnmentofae-
counts in the name of Dutch corparations or other legal
entities which are partially or wholly owned by persons in
blocked countries othar than Holland, or in enemy countries?

C. Should we permit the transfer to the Dutch Government of ac-
counts in the names of corporationa or other legal entities
domiciled in blocked countries other than Holland which corpo-
rations or legal entities are beneficially owned by Dutech
citizensa?

D. Should we permit the tranafer to the Dutech Govermment of sub
or numbered accounts in the name of Dutch banking institutions
which accounts are owned by persons in blocked countries other
than Holland or ememy countries regardless of whether the

~ beneficial owner is Dutch or some other nationality?

VIII. AD HOC BLOGKED NATIONALS, PROCLAD!ED LIST NATIONALS AND OTHERS

Should we eliminate peraons of this nature from any overall plan of
tranaferring assets to the Dutch CGovernment and consider each case on its om
merits?

IX. CURRENCY, SECTRTTY AND OTHFR IMPORT CONTROLS.

A. Should we relsase for transfer to the Dutsch Government
securities and currency held under Gemeral Ruling No., 5 or
in General Ruling No. 6 accounts in the name of Duteh citizens
where we are not satisfied as to the source? _

B. Should we requeat the Dutch Government te require all persons
under its control to twrm over to it all United States currency
and dollar securities held in Holland at the time of liberation?

C. Should we permit the Dutch Government to import into the United
States and receive credit for United States currency and dollar
gecurities that may be tajen up by the Duteh Government in
Holland subsequent to the liberation thereof?

D, Should we permit the tranafer to the Dutch Government of gems,
works of art, etec., i1n the name of Duteh citizens thay are
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held in this Government's custody in comnection with which
we have prevented importation due to lack of information as
to origin?

What position should we take with respect to stock of an
American corporation registered in the name of a Dutch corpo=-
ration, which Dutch corporation is partially or wholly owned
by enemy nationals? -

Should we immediately unblock &ll American corporations that
are determined to be truly Dutch owned or should we maintain
our controls in order to place the Dutch Government in a
position better to control those corporations?

T, or
Should we permit the resumption of normal trade under private

auspices or should there be a period of complete control by --
the two governments similar to the North African trade prograp?

If private trade is to be reeatablished, under what licensing
procedure will such transactions be permitted? (a) By special
licenses in order to scrutinize each separate trensaction?

(b) Under blanket licenses to banks? Or, (¢) under a general
license procedure similar to the four neutral general licenses?

If private trade is reopened should we permit such trade to be
rivately financed in view of the decree requiring the tranafer
of all private Dutch funds to the Dutch Government Account?

CLAIMS OF UNITED STATES CITIZENS WITH RESPECT TO PROERTY IN
NETHERLANDS TERRITORY,

To what extent should consideration be given to the problem of
claims arising by virtue of American citizens' interests in

~ property situated within Netherlands territery?

Should we require that the Duteh Government make dollers avail-
able for the payment of these claims or should we require that
the Dutch Government immediately meke local ecurrency credit
available with an agreement that such eredit will be converted
to dollars within a specified time or merely on the samgbasis
as forelgn exchange is made aveilable to nationals of other
countries?
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ESTATES.

Since we have permitted only very limited acts of administra-
tion in respsct to the assets in the United States in the
names of residents of Holland (except such residents as were
United States citizens) who died after the occupation t.hered‘,
should wes

l. Permit the transfer of these assets to the Dutch Government?

2. Permit the complete administration of these estates under
. ancillary proceedings?

3. Disregard the intereat of the decedent and consider only
the interest of the bbnefioiariea?

Should tho citizenship of the decedent in cases of the above
nature have any bearing upon the action 'lahn?

Should we unblock estates being administwod in the United
States in cases where the only national interest is that of a
beneficiary who is a Dutch citizen? If so, should we require
that distributions due such beneficiaries be paid to the
Dutch Government if they ares

1. Residents of the United States?

2. Residents of any country except Holland or an enemy country?
3. Reaidents of an enemy country? '

Should General License No., 304 be amended to require that

distributions due Dutch beneficiaries be paid to the Dutch
Government ?

ccf Messrs. Schmidt, Fox, Bemmett, g
Alk, Moskovits, Richards, Ball, D. H. Blake

Mrs. Shwarts,.
Walter M. Day
J. C, Jones

' DHBlake':Wl!Day:Ji‘.Jonu tcow L=20=4/
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' MlmmutMuhmmr.hthh
vorking out & feanible means of getting the mondy inte Puteh
 hands and protecting Americsn orsditors, efs., we should adtempi
to define 4n the Agressent or Licenss the uses §s vhich She
Tuteh sould put the assete Yreansferred, or vhethar thece are
questions of more gensval govermmental humt with vhiah we
nesd act Y8 goucerned,

The fellovwing views were expresead: that an over-sall
finansial settlevent will eventually have to bo nade Wy this
Govemwont with the Dutgh, aovering wuah mmtters as Lend Lease,
nilitary esoupation and reliel goste, eta., Dut A uze of these
assets goul’? 2ok be mads by the Putch in ths interism, 1% wvould
be Begessary to »dvance other funds to the Dutah uYnlesr we deen
the regonsirustion of Holland of no sencers 48 wa: $hal as to

Yo mmwwnammw"mu
the guension of treatasas $o be asorded secwrities
¥ other »roverty owned by an inmerican bwl
MMM&:MM .

uWu-mWhmmauiw
we should provide that the "ubeh should tura over to we securities
phyvienlly ldonted ia Folland smd whieh are owned Wy an American
withowut the Daich firsd investigating (o detsreine whether the
Amarican is ¢loaking for Carmen Interests,
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the following viewvs wers sxpressed: (1) that if we
sre golng Yo turn over securities im this coundry te the Tutch

: Dutehman without owr making a prior
inquiry as %o whether a o uan interest ix presant we should
reciprogally require in the sudject agrsement that the Yuteh
tura seguritiss physieally located in Halland urer $o ua ieve
bald by an Americen, without their first lnvestigeting to feter.
mine wagther the Aseriocan is cloaking for Germmn intereetsg
(2) thst fhis inguily onos again briage up the Jontlioting
~uatodial predlem whish is not being resolved mowy (8) tha$
sateide of the Jonflinsling Uwatodiasm probles this imquiry would
have sigrificssoe enly 1 the United Ztates Covernmens were
contemplating setting up ite oun exghangs coutrol,

Z. hlnih-r fus nhwld Yo :haracﬂ usa um ta et dhed
' Xuehne o B L e b 2 X

i
PH
;
E
f

The followviag views were expreseed: (1) that 1f we
said to the Dateh thet the work of Jorsign fucds Uontral has
served to prassrve your {unds snd fn Jsimsess you oughé to pay
the coss, it will serve culy ¢c antagonise and appoars nilzpors
tant in the 1ight of the adjustusnts that will bate $o e nade:
on Lend Leasd, ate., (5} that the aperational expense should
bes met by the luteh; that in this comneation mnd by way of

‘ & Justodian would be reludursed for the cost of
adsintetration,

¥, ‘Gether we should tuva sver &sf‘?_m informution o

the “utch Government snd bo Jmerigen -rediters,
The folloving views were sxpressedt

{1) Ye should give this information to the Duteh
iovernxent alter liberxtiomy that we should aesist the Tutah
to mobolize thelr assets to yromete Putoh reconctrustizm, and
therefore o eniorgw thely sxchange ocuntrel; that mamy peonle
in Hollsmd will huve dled and mabody i going 3¢ know sbout
these Dubtoh aseets unless we sabke thie informetion sveiladls
to the ‘wuteh OCovernmemt; thsat in turalng this Inforsstion over
to the Tatol Government there is o vitlatlion of a soulidence
reposed by the lndividuals whe Filed the TiR-31¥) reports sinos
thege reports vere fiied “becauss the lawv reqaived ¥,

(2) ve should mot give this inforsation o the Dusek
Govermmont] thut the veguwlstiens (T¥R300) required the
reporis for weartice purposse end ve san uot make 4t swaileble
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1. Stepe vhish ssm e scommplished by sile plsn,

Shm

De

e
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e
1.

ransfers of wy Puiah properly 40 the DPutch Covernment or iAe
“he Duteh Uovesmmend cim be recuirved %0 make apsropriate evedivs
to the acaowmt of the transferors,

The soocunis $¢ uhioch the properfies are trensferred sun by given
sech dsaigonetlsme as g Yo dewsed ddelimihle,

The beaking imstitutions %o vhi gh fusis, escuritics, oba., ars

be tresnferred mxy %o dosicnated.

“eporting requireamnts with referense % trwnafess sy bW crescridbed,
he Wyme of property, snd the persons vhoes pTepsrty, are %o be
exsluded frem the tronsfor mey be designated. |

All transleve 40 s Dutch Governmmot phap S0 5 oub=off dute may

be prevented and trassfers sffey tisb 4a00 LINNAd 46 aates where
0 adverss clatus have boen ssserbed ky the eut-sff dste.

“he properfy tranaferred can continue 45 be sudject 16 fPeening sontrels
‘the Treasury Department gan reteil, or omfer ugws the ‘utah, the
suthority to receive mobises of slain vith refuvense %o the ;To-
pertiss. The “reasury levartsent oma suthorise tbs ‘ukdh $9 ey
only sush slafse «ith refovencs $@ the sroperty se it desired,
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sl
transferyad sy 44 shadl desm spevesrinte in view of matusl or pebestiel
snegy intererts thsrveinp snd dan remuest fhe Hetharissde Coversment
lavestignte significont holdlugs to detect poseible soesy isterests
and to permiy United States perecansl 0 B attashed to suoh investigetiens
The letherlanis Covermmeat ssr be yojguested to fuwpish any informatien
vith referencs %0 the procerty Saken over surswsad be the Ldasnse oF
vith referense to United States prep riy subjest to Natherlands Juris-
The Hethe riends Govemneent sk bo Togusateld to muke the wpesifie
gvarantess desired o aseurs that Unlited Jtates pavsens will e
treated By the Xetherlunds sm & moed-Cavored-nation basis wo far as
the Matoh ewbssage sontrol iz concemaed; mnd S0 ansurs that Twnde
will b retained within the United “tates for paymant of United States
alaing. '
The Netherlunds Governcent may be comnitied %o wesh lixdtations wpon
m-munmwwunyumm
“he Hetherlands Oovermmut eould Be committsd 4o » program relaiive
te tha postevar handliing of Wnited “tates creperty which has been
stiend By Yhe wmemy in FetheXlunds ‘erritozy,
mwammmwmmmmm
business entarprieen, resl sstabe, #tee, withia the United “tates
mmhm
The Nstherlaads Covernsant sould be required $0 pay fevs o the United
States tn retsbursemeny of frecsing ccatrel supemess,
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11, Stepe vhick 3% is 5e% elear oun be nocvmrlished By Whe Flan of & pere
sisstive lisenss osupled vith & %ommglenen's agresmsd®, 16 is mot clear
that thie plan ses overrids amy provisimm of exieting Ynited States law
shioh impinges won Yetherlands proverty within the United ftates. Npeeiffosily,
1t s oonsidered quite Waliksly that the plsa wenld pewmit of oxy of the
followisg courses of satioms
Ae Alterations of proferenses sa thay wuld exist Wt for freening oss-

tmal. Dhus, woder the lam 1% wight nos % powsidle to effest rrefsre
anowe undey sriteris which heawe bewn disovasad, Yor sxssple, 1t might
Not %o poseidle to prefer thobs who hald dollar ebligetions; or the
haldere af ohligstions avising W virtus of trsnssstions vhich feok
plase viibin the United ipates or st with referense o property within
the United States; or residents of the United Sintes, ete,

B Che poynend of a oreditor making a slais vith referenss ¢ o pere
tioular projerty after the $ime thad Whe properiy has desa ntsached
or garnished or lmvelved in interpleader, er siullar moseedings, W
uny othay persox wvhose aodion has ot been dissicesd or satisfied,

0. The tesnsfer % Ve Netherisads Sovesnatnt of sy pouperty Aieh haa
been attaghed of garmished or imiﬂhuﬁmlm. or similap
prosesdings ot the instsnas of s third yerty prier te the Gate of
such tranefer, he potentisl esope of this problem is illustrated
by the fullowiag peinsas
(1) Gemsrally speaking sty cvmersidp olsisent and any holder of a

srediter's alefn would ¥ frsc to lnstitute attoehammt or
similer procecdings rrisr 0 he surrexdsy to the Dutch Governmemt.
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{2) :hm.vuhcmmtdmm
would be vrevenssd 17 the Umited Jtates depoalitnxy heiding
the preperty kad wy legal dowdt with respeat %o the walidiyy
of the transfer and for 148 own protectise hod fnstitwted
~roosedings in the maturs of interplender, fuck deuby might
arise, fur axasple, in onses of the following Yyrpes:

(a)

(w

1a most, 1f nol all, coses where the Neiderlsnds Government
may sesk $o imveke ite forelgn emshange decree visheus having
required the resident vhase property ie aflested $¢ zvend & pay
order & the Dulioh Covermsent over the sasosnt im ausetial,
it soems rathey sleer thnt the United! States depositary weuld
%o aompelled for yurpesws of self-proteviien $o instivute
interpleater Lifigabion,

In afdition, caras will arise invelving aituatiens siah se
the follewing: (&) the Futah Goversment seeks to sswers
righds §0 b4 exglusion of » United States sgmay Daving
nasAgontad suthority swey the vropsriy for the Duteh resideat
or (11) the Iutad Government wesks to sssert righte to ghe
sxslusion of the right of the state in which the nreperty fe
vitwated to follow it norusl prostios of epeinding a5 ageed
over the property fer the Duteh residemty o {411) the Duteh
Governmnt opposes the M ght of a Setheriands citisen ¢e
evals the ssntrel of his counisy Y plueing his property
usior the santrel of a United States fidueiasy with sutherity
in the lotter to vithhold distribution of She preperiy, emsept
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fyea af the Dutoh sontysl,
Un the Bosis of resent court decisisns snd in the

absange of sypoliendls rvovisiene of & tresty or sxeeutive

- egremaent, b reoms oulte serinin thet = United “tates

dspoel tary vill net without opder of cnﬂ' surrondar e

vewty to the Dutch Doverasent I8 casec of say of thess

Weea,

The problems rosaltdng frem (a) and (b)) will Do sgerevated
becsune the Hethorlands Jovermsant 411 sreswnnbly Be waeble

% operste yursusht b0 » mow forelm sxch-uge dearss wntdl

A% Ls Pectorsd to itz territory and the new deares enacted
pursust %a the regalarly constituted Yeginlative organe

of the Jatherlonds Sovormmsnt, Yhe pnb‘lm nﬁl\m fran -
(n) snd (b) wre forther ageravatoed by the fack $ict ottashnents,
grraishaent:, and sther actions vhich may tie up the Hetherlsads
preperty con ceatfous o be imeiitubted, wp ustil tha date

whon $he properties ~re setuslily tremaferred %0 the sgoount

of the ¥etherlnde Covernnsnt, »ad perbops i some orows

after that ln\.@.l 1% Lo Yar frem olexr vhothar 2 Toreign
govaras-nt vhich issuss » dsgres taking propersy of 1ts
motdonsls w111 Be able %0 - ssert & oluim of coverelsm iweunity )/
until -hm- the ovner of the. preperty Foaspnlres ¥ Caneunts
%o the tresafer to the mveorncent or fhe property i nald sver
t0 the govermaeat pur+usnt %o court order, The Tstherlends

i =

LY A {1 ho % lear vhether wuch Yorsigm govornaemt is & P A - 2
s uﬂna involvine such mvoperty.
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Eoyul Decree of Moy 4, 1940 has limited effest iR pre-
wenting thess complicatlons, tn view of the fuet thad
no slesy recognition hus book sccorded %o 1% by the
Uatted Stuses except for the purpose of preventing the
aagulsiiion of interesds or sontrol Uy persoms withia
Hotharlomds Sorritery who 4% the time thely Mlu are
ssserted are nod cltizens of the United Stases,

(3) in vhe proposed Uenersl Licenws which follews we huve included
8 yrovision satherising thereuniar %0 transfer of propersiss
with roapeos »mw#mnmmmmuunw
ummfzm.wm suoh olaimg are filed by Uater
restdants who ares not United Etates oltissns or organisations
swned or sontrelied predominantly shevety,

liovever, we subiit that under the permissive licence ap-
preash, thors is no way to take care of arodivers' slalms sxcept
under spmdisions resulting from judieial sonsideration of two
1ssues, The first of thess iy vhesher the trensfer %o the Suteh
Sovernment of the property with rewpeet %o whick the eredisor's
cleim hag been ascerted uey ba sffacted; wad sseond, vhathey
“the clessification of prefepred eweditows sought io be applied
under the terms of the "Gentiempn'p Agrosneat® will be subgtained,

While both these problemd uu;l sxish also if Shere e an
-executive egreeuent , leblr_atml or 4 tPeaty, Sreatnent of the
vroblems of creditors' claims b m of these thred tecdimiquse,
vould it 3¢ submitted, be effective o diupowe of both of shess

Troblems without protracted ntwgﬂm.

310098



http:11MI-..dP
http:PII�O-.11

" 0 = 4“"_‘ P
sessopuceo e ao e | RG AB* /.. N Sy e §
| GECLASSIFIED )]

Eptry FE( m%?m s MDY 6103 R
File  beficting ] Le/mbl) papy DatW l
.BOX % i i : i '

Frem the forogoing 1t wonlé appear cortain $hat under s permic Lve
senernl License nmd "Uentlomen's Lgresueat® the Puteh Uovearnsent weuld be
assured 6f gelting, witheut Yisigntlom, omly thome properties whish are
trensforpsd %0 the Dutolh Sovernsent by ordar of $he ownery M then, only
if no sdverss claim of eraditory hed boon ssrerted by cewrt nrocesdinge
rrior to the transfer, |
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MEMORANDUM FQR THE FILES .

Following the collapse of Germany and the cessation of hogtilitles in Europe:
there will undoubtedly be strong diplomatic pressure by the Eurommutml comntries
to 1ift the freezing contrels in respect to their asssets in and sazbions with the
United States. It seems probable that the strongest pressure of this npature will be
exerted in respset to Swlss assets. It seems egually clear that in respect to the
European neutrals the problem of greatest magnitude and importance will be in con-
nection with assets in and transactions with the United States of Swiss natlomals,

It is well known that the Swiss Government and Cemtral Bank have declined, with
only infrequent minor exceptions, to certify transactlons under the Swiss gemeral
license, other than transactions for govermment account., Up $o the present the
Swiss have declined to avold the restrictions imposed on security transactions by
General Ruling No. 17, by appropriate certification under the Swiss general license,
The Swiss have explained this refusal primarily on the grounds of the magnitude of
the problem involved and their manpowsr shortage due to military mobiligzation, etc,

To minimize the prospeet of a complete 14fiing of freezing controls in respect
to Swiss assets and transactions, due to successful diplomatle pressure, not only
in respect to those types which we would have no objectlon teo being lifted out of the
freezing controls but also those types which we feel should contirme to be subject
to freezing controls for some further period of time (such as essets in which there
is an interest of an enemy or possibly an occupied coumtry national), it is felt
desirable to indicate now te the Swiss the probable gemeral nature of our controls
following the cessatlon of hostilitles in Europe, and the general policies which this
Department now feals disposed to follow at that time in respect to Swlss transactions
and assets, This would be in accord with similar general indicationmsy during the
latter part of 1943 and the early months of 1944, of Treasury sttitude toward the
use by reesteblished recognized govermments im the liberated areas of assets within
the United States owned by nationals of such countries. (In this conmection, see
memoranda deted Cotober 14, 1943, November 2, 1943, Fovember 4, 1943, December 10, -
1943, December 20, 1943, Jamuary 20, 1944.) A&An ancillary consideration that should
be kept in mind is that failure to take prompt and ressonable astion in reapeet to
facilitating nomwobjectlonable dollar transactlons following the cessation of
hogtilities In Europe will have a strong tendency to drive the handling of inter-
national trade and finaneial operetions away from our dollar facilities toward
direct or other triangnlar chamnela to the detriment of our national interests,

Accordingly, 1t is suggested, as a basis for further discussion, that considera-
tion be given now to adviging the Swiss at an early date that following the cessation
of hostilities in Europe it is presently the intention of Treasury to remove from
the prohibitions of the freezing controls those assets within the United States
blocked only es Swiss and in respect to which neither we mor the holders thereof
have any irxformation indicating an interest therein of a blocked national other
then Swiss (or possibly of a Swisc and European neutral or person in a blocked
country in the Gemerally licensed Trade Area), after the Swiss Govermment or
Central Bank, or other appropriate government ageney, has eertified that such
assets are owned benefioclally only by Swiss (or more broadly as indlcated sbove).

One method of effecting this gemeral result would be to designate the accounts in
which such assets are held, following appropriate certification by the Swiss, as

the accounts of gemerally licensed nationals. Concurrently, Switzerlaend (and the
other European neutrals) would be included in a general liecense similer to General
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ccense No, 53 which would permit trade transactions with the United States and
4ith countiries within the Gemerally licensed Trade Area, provided suech transactions
were effected through accounts appropriately certified as indicated above., This
procedure would have the effect of removing from our controls most trade trans-
actions of a satisfactory nature, and release, after certification, those accounts
in the United States from freezing restrictioms in respect to which by that time
we would have but little significant interest, For remittances purposes, accounts
of banking institutions in Switzerland, so eertifled by the Swiss, would be desmed
to be blocked accounts for the purposes of General Iicenses No, 32 and 33, and any
other appropriate general licenses (presumsbly General License No. 1 and possibly
General Iicemse No. 72, ete.)

Coupled with this might be the prior step of directing the tramsfer of all
unidentified and uncertified (pursuant to General Ruling No. 17) balances and
securities held in Swiss blocked accounts to Genersl Ruling Ne, 6 asceounta and
the concurrent revocation of Gemeral Ruling No. 17,

It is felt that indicating to the Swiss now our attitude toward pursly Swiss
assets and tramsactions followlng the cessation of hostilitieas in Europe, and the
procedures by which relative freedom from our freeging controls could be obtained,
would to a substantial extent deflate potential Swiss diplomatic pressure te 1ift
&ll our controls in respeet to &ll assets held here nominally or beneficially
in Swisa names, and prevent the Swiss from reising at a later and possibly
inconvenient date manpower shortage, inconvenience, or disliks of procedure, ete,

It is felt that the freezing control problem in this general respect is
primerily with the Swiss and that any agreed on approach should first be made te
them, Following such discussions with the Swiss and in the 1light of developments
therafrom, similar discussions could bs had with other European neutrals,

10 U‘ FQI

. L _
cct Mesars, Fehle, Schmidt, Richards, R, Schwarts, luxford, Alk, Moscovits, Glasser,
Fisher, Bemnett, Day, Blake, J, T, Jones, O'Flcherty

AUFoxsrd  7/15/4d -
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Wi MORANDUM POR THE FILES
December 10, 1943

There was a conference held in my office teday at which the follow-

ing were presenti 4

Finance Minister Gutt Mr, B, ¥, Bernstein
Baron de Gruben ¥r, Luxford
Mr, Anslaux Er, Pehle

Ur. Gutt referred to the conversations which the Treasury had had
with Beron de Gruben and Baron boel with regard teo the unfresszing of
belglan asesets and sald that he would like to renew these discussious,
Mr. Gutt menticned that in sy of this year he had discussed this
question in & general way with Jir, White who had indicated that from a
technical point of view there was no reascn why the controls of this
Govermment over DBelglsn assets should be continued after the wary Cutt
subsequently menticned this to icheson who said he was in agreement,

It was then pointed out that we baed already indicated that upon the
liberation of Belgium, sand the establishment of a regegnised Belgisn
Government in the area, the Tressury assumed that the assets of the
Belglar Government, and of its nationale in Belgium, would be svailabls
for sppropriste belgien uses, such as the plans of UNRRA, 4t this point
we mentioned twe problemg the Treasury anticipated coming up at thet time,
as follews:

(1) Certain assets held in Belgian names will be found to belong
not to Bslglam nationals but to Germans or other ememies, and the problem
will have to be resolved ss to whether such sssets should be made availe
able to Belgium or to the United States, On this point Mr, Guitt sald
that he recognized the problem and was willing, on behalf of his Govern~-
ment, to enter into an zgreement whereby any sssets relessed to the
belglen Government which later turmed out to be German and which, sceord-
ing to the pesace tresty or other undertaking between the interested gov-
ernnents, were assets to be desli with by the United States, would be
turned over to the United States or replaced Ly sssets of comparskle
value, In this commectlon ¥r', Gutt saild that his Government plammed to
sequeater enemy assets within Belglum for the bemefit of the Bslglan
state, ut that ereditors who have a lien on specific aseets or have a
clsim against specific aseets would be psid from such assets,

(2) The problem of american creditors of Belgian debtors was dis-
cuzsed, Jr, Gutt conceded thet imerican creditors who had attachments
or judgments should be paid out of the atteched funds and that he was
perfectly sgreeable to any other creditors having cleims against specific
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sssots, attaching such assets, %ulth regard to Selglan debters who had

no apsets in the United States Mr, Gutt sald that if the deutor was found
to e insolvent the Belgian Govermnment should heve no responsibility., Cn
the other hand, Selglan debtors who have Belglan currency should be pro-
vided with transfer facilities to pay their imerican creditors., Iir. Gutt
stated categorically that hig Govermment waes willinmg to enter into an
agresment on this point (and, if necessary, to leave encugh Belgian assetis
in the United States to provide sdequate transfer facilities) for the pay-
ment of ccmmerelisl debts owing to United States creditors, as well as to
convert into dollars Belgisn franc bank deposits held by Americans.

At thisg point there wes some discuselon of the possibility of the
controls of the United States being modified in such a way as to be
sncillary to the controls to be set up by the Belgian Govermment,
¥r. snsigux deseribed the controle which the zelglan Covernment is en-
visaging end sald that it wes intended tlat the Belglan Government would
impose immediately very strict and broad exchunge contrels which would
require all Belgiana to report their foreign exchange assets (ss well as
all their sssets in Belglum) to the Belgisn Government; and all fereign
exchenge transactions would be prohibited, exgept with the approval of
the National Bark of Felgium which would mansage the exchange controls,
Later, it was envisaged, the five or six largest hanks in Selgium would
be allowed to act as forelgn exchasnge deeslers on behalf of the Kational
bank, ir .nsiaux indicsted that the Belglan axchange contrels would be
used for mcnetary, financiel, economic snd political purposes, including
within the politicsl purposes ths function of preventing trade with the
anemy .

There wae scme disecussion of the Treasury's issuing licerses
comperable te the licenses lasued in comnection with Belgiam Congo
transactions, Such licenses would pernit the assets of persons and
institutions in Belgium to be trensferred to the Naticomal -ank and would
cllow assets held hy the Nationel iank to be fresly disposed of, It was

- made clear to Mr, Gutt, however, that the Treasury representatives were
nerely expressing their views as to what course ¢f sction would be taken
and were not sttempting to coumit the Treesury, either as to what extent
our contrels would be lifted or to continuing supplementary controls,
iith regard to Belglen bMusiness enterprises operating in the United States,
it was indicated that one approach would be to give the Belglan Governe
ment 2 list of such enterprises end to iseue general licenses to those
enterprises recommended by the Belglan Coverrment, With regerd to Belgisn
citizens residing ocutaide of belgium, it was indicated that except with
regerd to persons a;ainet whom there was evidence of an unsstisfactory
character, this Government would probably not be willing to require the
approval of the Selgisn Govermment bsfore releasing, tut at that peint
would treat the Selgisn pationals reaiding in Hexico, for example, just
&s other naticnals of LZexice,
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Beron de Gruba pressed for s written agreement by the Tressury on
the points discussed, Ve polnted out thst while we had beem glad to
indicate our views and the Tressury policy in such matters as we knew
it, & written agreement, which must necessarily envisage & host of
different hypothetical situations, would invariably contein all menner
of conditions and stipulations, e alsoc indicsted that preparing such
an agreement would be very time-gcnmsuming, Lr, Gutt seemed to be
sympethetic with the Treasury's poaition,

(¢igned) J, ¥, Pehle

CC: Messrs, Peul, White, E.M.Bernstein, T:ylar, Luxford, DuBois, Lesser,
Schmidt, Fox, Wiss Hodel, v

JiPehlesrg 12«11-43
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TREASURY DEPARTMENT
Inter 0ffice Communication

Date December 20, 1943

T0 ir, Pehle
FRCH . White
/i R

I bave read the report of the eonference held in your office
on December 10, 1943 with the representatives of the Belgian Govermment,
I, a8 you know, am in complete accord wth your views as expressed at
that conference, MHowever, I want to correct what appears to be a mis-
understanding or misrepresentation of the exmresaion of my views to
Fingnoe Minister Gutt aa described by hiam to you aceording to your
account, I am taking this way of ealling it to your attention so the
record shall be perfectly clear, In discusaing this mstter gometime
ago with Mr, Guit, and in other discussions with representatives of
other Exiled Govermments, I have always teken the position when the
question was raised by them as to the unfrewsing of their assets in
this country that the funds were not frogen for monetary reasons in
the sense that it wms not that we laak edguldarfm-aignmm
resouraees or fegred in any way any drain of such resourses
o gl - R R P Sy ot gy s gt TR
unfreeging of thesp balances would monstary considerations play a rols,
In the postwar period we would be happy to see them withdraw their
balances es repidly as they could. There remsined, however, palitical
congidarations and questions of claime and aounwo:laiu which o
no one was in a position to appraise at this time and which might delay
ar modify a complete unfreeszing of funds in this country, T sdded that
umwjndmmthatrriuw,ymmmtawuldhawmtmubhm
- the war to obtaln needed portions of their dollar or gold balances here,
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warking on plans for handling the problems which will confyront them when
they get back into Holland, and that they heve now decided that one of their
ﬁratmpﬂlumﬂoptafmmwm.mum:dow
campelling all persons in the Netherlands to tranafer all foreign exchange
assets hald by them ocutside the Netherlands to some central institution,

Of special interest was his indicetion that they also intend to revcke the

decree presently ocutstanding with respsst to Dutch foreign asssts., It was

not clear as to whether the revocation of the present decree would rwecede

the issuance of the new regulations ¥t Riemens stated that they sssume that
the present decres will have little velidity with respesct to payment orders
coming from Holland once communigation frem Holland becomes possible,

I psked Dy, Riemens whether he could give me any indication as to what
plans they were making to untangle the transfers of ownership of Dutch
mmmmmmumnmmmmugmmmm.
He indicated that it wms o very diffigult problem but thet they were
plamning to fares all owners of Duteh securities to bring in the securities
for registraticn and validation and treding in all securities would
suspended until sush valldation had taken '
problen was made scmewhat easier by the fact that there
foreign ownership of Duteh companies wiu'
in the Dutch trusts was also

E
ty
;
F1)
t
i

.whu
enamy and the profits tax is to be gensral and apply to all persons who
have profited substantially dwring ths period of ossupstion,

Dr. Rimmens indicated that his government would like to have the
freesing contrel yemain in effect with respect to Dutch assets as they
fully appreciate the strength of interlocking controls, They are hoping
that a general license may be issued author the transfer of Duteh
assets into their central account, He indicated that they had been very
pleased with the operation of this plan in the Dutch East Indiss prior to
their ocoupation, I raised a question as to the position of Amsrican
creditors and Dr, Riemens sgid they were fully awars of those problems and
are, of course, prepering to sllow Americans to be fully paid, Pers
mmmmswmeimmmtm be peid e
were a default juigment the owner would be frees to o into gourt

o
8

B
o

8¢
E
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contest the judgment, The Netherlands Govermment is planning to maintein
o delegation of representatives in the United States dwring the initial
period in order to werk out the problema thatwﬂlinwitab.‘lg arise,

I %old Dr, Riemens wo were interested in learning sbout the plans of
this character that were being made by his Government, He said he

appreciated this, vmﬂdkacpmadm,andumuwdwmm
drai‘bdhewmﬂ.dawdmntmﬂation.

O, 4, Schmidt

‘ect Messrs, Tayler, Luxford, Fox, Richards and Mrs, Schwarts

GAStihh 1/20/44
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MEMORANDUM FOR THE FILES

July 10, 1944

oubject: Discussion with Baron de Gruben, Counselor of the Belglen Embassy,
at Bretton Woods.

Baron de Gruben sald that he was thinking of having the verious
blocked countries get together and introduce, in Commisgion III, a resolu-
tion relating to the 1lifting of Foreign Funds Control and asked my opinion
as to the desirability of such a step. I told the Baron that I felt it
.would be wndesirable to raise the problem at the Conference inasmuch as it
would not be of interest to most of the governments represented and that
it would be simpler for us to sit down and have & telk about the mattier.

Subsequently, I had a discussion with Baron de Gruben ebout the
baslc problem. He indicated that in the understending of his government
the freezing controls were applied to Belgium a5 & wartime meassure and to
protect the interests of both the United States and Belglan nationsals.
Accordingly, they would like to be able to assume that the controls would be
remcved as soon &s possible after the cessation of hostilities in Furope. I
., Indicated to Baron de Gruben that those persons in Trezsury wha work om such
metters were thinking in terms of lifting the freezing controls as soon after
the cessetion of hostilities as they could be safely removed. I pointed out
that we were presently engeged in canvassing the problems that would confront
us at the time steps are teken to remove the controle and that they seemed to
fall into the following general areas: (1) the problem of preventing the
effectuation of transfers made under duress while the country was occupied
and which could not now be effected by virtue of the freezing control; (2)
the generel problem of protecting American creditors; (3) the discovery of
property being held inm the United States through persons or institutions
within Belgium by persons within enemy territory, end the determinaticn as
to the disposition to be made of guch property.

With respect to No. 3, Baron de Gruben expressed his opinion that
the amount of such property would be very small. He stated that one of the
first acts of the new Belglen government would be to eppoint an enemy
property custodian which would ferret out and vest all enemy property held in
Belglum. He was sure that the Belgian government would make aveilable to us
any informaticn concerning property held in the United States through Belgium
on behalf of the enemy and would agree that the disposition of such property
should be in asccordance with any set of rules that might be agreed on between
ourselves end his government.

~ With respect to the rroblem of protecting Americen creditors,

Baron de Gruben said that he was authorized to tell me that his government
would underteke to make foreign exchange aveilable to persons in Belgium for
the purpose of paying their foreign debtors. He also indicated that they
wanted to be zble to allow foreigners holding funds in Belgium perfect freedom
to withdraw those funds, since such business had been lucrative and they wanted
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to encourage people to continue to hold their assets in Belgium after the
war. In this comnection, he expressed the hope thet the administration of
the freezing controls in the United Stetes would not prevent or unduly
interfere with the ability of Belglan benks to allow non-enemy foreigners,
who had deposited funas'with then, to withdrew their deposits.

As to the problem of preventing the effectustion of transfers that
had been made under duress, Baron de Gruben agreed that it waeg a difficult
problem and one to which hie govermment would have to give some serious
attention.

In response to questions as to the general nature of the plans of

- the Belgisn govermment, Baron de Gruben indicated that they did not want to

transfer assetes held by persons or firms in Belgium into any one central
institution, btut insofar as the government was concerned it would allow the
funds to remeln in stetus quo. He indicated that this matter had been dis-
cusced with the Belgien Central benk authorities, who felt there would be
too much bookkeeping involved in trensferring ell the ascets to a central
institution. The Baron indicated that their plans were for an arrangement
somevhat of the nature of the Swedish genersl license which would authorize
transfers from blocked Belgian accounts upon the certification of represen-
tatives of the Belglen foreign exchenge control. He foresaw the administra-
tive difficulty of having &1l transfers specifically reviewed but felt that
possibly some short cuts could be sdopted to handle the small tremnsfers. 1
told the Baron that we would examine the feasibility of thie approach.

In clesing, the Baron asked whether it would be desirable to have
some exchenge of notes between the Belglan government and the United States
Treasury with respect to this matter. I discouraged this idee, vpointing out
thaet enything put in writing would have to be subject to numerous qualifica-
tions, and the problem of getting out & mutually satisfectory statement would
be diffieult and time-consuming. I suggested that 1f he wanted to write a
memorandum concerning our conversation there was, of course, no objection and
should he care to do so he could make evellalle to us & copy of his memoran-~
dum. I algo suggested that as the Belglan government féormulated its plsns it
night care to send to us, on sn informal besis, coples of the decrees or other
documents which they propose to issue, and that each of us might thus be sble
to teke into consideration the general charscter of the plans being made by
the other.

(Sigmed) Orvig A, Schmidt
Orvis A. Schmidt

CC: Fox, Bennett, Day, Shwertz, Sachs, Richards, Kk, Moskovitz, Luxford, .
Norman Devis, OfFlaherty, Golding, Blake, Jones, Flsher, -Ho&ffman, Ball.

OASchmidtirg 8-4-44
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Pactual baakground and arguaent on certain major
controversial lsswss covered in the memorendum of
fugust 14, 1944 with regard te unfreezing of

{a) Wnile sl the ‘snemy-occupied countyries are Llocked, thers is
tramendous verinsion, country to country, im the smowmt of blocked
property withim the ‘mited States and in the need for forelgn exchinge.
“his fack, like past ststements with regerd to the protective function
of. Foreign Vunds Control, casts grave doubt on the fairness of using
unblocking techniqus ss a method for securing Mmt- from 4ifferont
countries on matters warclated to tha purposes of Foreign Funds Control.

{t) So far as kmown, the continustion of Foreisn Funde Goitrol
will mot be nesessiitated by any needs of the United States in the post-war
period for forelgm exchange or %0 prevent flight of cepital.

{¢) Unblosking teahnigue eaulé a'msutute a poverful aspest of
this government's post-wer negotistions with the few countries havisg
large dlodked balanses,
$he anestion of snssy nroperty

(a) The President has astablished a definition of & “nsslensl
of a deaignated enemy countyy” in fxecutive Order Ho, 9193,

(v) In the senflicting custodisa propocsls, "resl enemy® property
is define’ and mlﬂld from the terms of khe sgrsenent which has basn
pronosed by $he Yreasury, The puwrpose of this exclueion is to withheld
"real enemy” property from foreizm Alica Property Custodisns pending

the further determinctions of the United Strtes Government,
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ﬁ) The legislation vreposed by the Alien Properiy Custodimn
establishes » olass of "resl enemias” vhose proparfy. 1€ wested by
the Custodian, cowld ot be returned under She preposed leglsistion
without farther aet of Songrees,

(4) Auy requirement thst o friemdly government of Q\ 1{%erated
area wust eertify that there is no enewy interest im proverty prior
totaking contrel of such preperty under i%s forsiga exchangs contrel
mﬁt wvould imposc immedinte and potentially hss vy burdens on say
friendly govermment goncerned. .

(o) Thers &s 1ittle, £ any, basis at the presest juseture for
comparing the merits of the ultimate policy of the Untted States with
reference %o easmy proverty vith that vhich usy be followsd by the
governnants of liberanted aresa, It should be noted, howover, that
sertzin of thess governments have recorded the intention of vesting all
enemy property, within or without thelr territories, which is in any
vay under thelr .mmnum«.z

(f) The legal rights which the United States may wliimately wieh
to assert over snamy property asy e preserved by excluding frem yroperty
trenaforred to mny forelen government all property in which thers is &
"real enemy” imtsresty thersfors, te remuire the foreign governmeni ¢
uske a prisr sertification of hot of snemy mmn i.l 2ot nevaceary
to preserve ths technieel legal rights of the uuim Sgates wvith regard
te real snemy properiy. |
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(£) The pregrsn for velessing foreign exehunge assets %o 1iberated
erses may, ead it {v Velieved will, be initisted without prier setilement
of sney property Mﬂul.

(A} 7he volee whigh the Treasury Departusat unltimstely hss tn the
sottlemens of “resl onemy" property cuestions may bhe liw!ted,

© (2) It cxnnot mov bo feressem ¥hat comditions Am tierpesteuar
world will permit of ai extensive Treasury pregrsa feor fepveting out,
or disposing of, ememy preperty; amd the purposes te B¢ schieved from
such n yrogram, im & moneVery sense, sre no¥ wholly spperemd. (Pxce;tienal

coges may, however, nrise vhare betsuse of sive, imvortsnce of holdinga,

oy volitissd) affilistiony af the owners, Trsewvary way wish $0 take definite
zetion.)

(3) The need of the Liderated nress for foreign wxshonge may b
great in comperisen with their forelpn cxehenge cevets, IV might Be
desirsble theat the dlsime of thie governasnt to enewy property Ya
tempered In the 1ighs of this need.

() Hamsweus propoysale have bean pending in Cemgrees for the con-
fiscetion of amexy proverty and the nee of sweh prorerty ta pay United
States claimentsg however, ths Shange theat sush vreposals will B enasted
want Ve wolpglted in the light of the opposition by the Chambder of Commerce
of the United S4nkes, the Amerigem Jar Sesotiation, amd the Torelgn Prade
founcil te eomfiscation of ememy yreperdy.

{(a) A consiferrble number of United Sates crediters rmiﬁd
satisfaetion, snd perhaps preferende, pursusat $o the "pre-zeve” licenses
issusd by Forelen Fuads Gontrel,
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{(v) Without eay affirmative sctiom by Foreizn Funde Jomtvel, the
rdles of law normelly spplicable in lisigetion 3end te give wamo
to ‘Unztod States ereditors in many situations.

(e) United States orediters should receivs protection to the
extent of assats of thelr debtors found by them withis Sho United
Jtates) and cleimes of United Stoter erefitors la zssefe of thelr
debtors in the 1ibarated aress should ressive as great vespest frem
the 1iderated srea govermseass as cleims of nationsls of the most
favercd forelgn satiom, The desirsbility of ressrving grester rights
for United Btates ereditors seems musstionsdle, perticularly in view
of the necds sf the liberatad sress for foreign exchamgw, ?urtham".
it can alweys De srgusd, 1# desired, thot the specifia ruarantess of
vaguent in free funds &% the residence of the ersditor vhick ave deing
mﬁtc& By She Aritish will w« to the benefit of United States
creditors undar the moat favored nation clmm.

(8) Wnile thare may be inequitiss im the operstion of rules of
.l.su with regerd to craditor preferemces, therc has beek Ro pressurs
upen Por-m Pundae Oentrel tc. remedy such uimnn.

(¢) 1t may be desiredie, ultimntely, to take 3he position that
tho-por-on who have attached a siven M prior %0 a givesr dats shall
not have ihelr prisrities with respect te the fund affseted (1) bWy
renson of various Vimes when thoy aVtached; or (2) by remsem of the
various times whem they spplied for Tressury licemsesy or (3) Wy
renson of the different lemgths of time that their spplicatiens remained
in Yoreisn Punds Uontrol. These prodlems sre impartant problems which

310714


http:tltnl'.fl

REPRODUCED AT THE NATIONAL ARCHIVES |

4.

= ""'\----...

D;Sf Al >512;}"’““
Asthoiy Mj\ﬁ}
“/MLN N 4RA D

-8 -

must ba Paced in view of the provisions of Cgnersl Bulllé' Ho. 12. They
sre, hewever, in & menses peripheral to the main problem of ralessing
forolgn exchange sosetz to govearmments of lideratad arear, and decisions
on these probtlems necd not de resched - ¢ the present time.

(£) Thers will be ne effort affiwmstively to sesist United States
crediters in lscating preporty ef their debiors,

(8) There w1l bo constdersble 81fficulty afver 1iberation i
withholding information of owr peliey on dispositien of attnchment
cages until «fter s judgmens is ssoured; many perzoms will expect
vather definite indlentions of Tressury pelicy before presagubing
axpeasive litigation to finel Julgment,

(r) he sbility of Foreizn Funds Comirel to alter rights of
olalmante, or precedures for satiefyiag their claims, is questienzlble
since smy techmiques which msy be insWituted for these purposes might
vielaia expestiations of the public smd iaterfere with rights mtro\mtivﬂ.y.

(a) After liverstion the funciisn ef protecting persoms ia liberated
aress against false claime %o property should rest primsrily wpon the
governuents of those nress, This 1s tyus, particularly, as it is con-
templated thad no foes will bo charged for the administration of Foreign
fands Contrel.

(b) The Treasury Departmeat should preservs propertiy of nationnls
of libarated arsas matil ihe nstionals of those areas snd ARy geveraments
er persons having aay right ie represent them haws had ressonabdle
op ortwmity to imterposs defenses end, vossidly, %o objest to satis-
faotion of dafeult judgments,
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In the adsence of requests from any person, cther than ¥r, MaConbe
of the Byitish #abussy, that cognizonce be taken of the problem, 1t is
not clear that the United States has ony interest in reserving for
future considsration thes» cases vhere property nomimally ewned YWa
non-eneny who resides in one libsrated sres is benefisially owmed VW
Y nnm—y who resides im =nother liberatéd srea, | Thie point may,
however, Us raised By govermments of certaim of the poorer sountries,
‘and 4% 1s for this reason, mmons others, that discussion of the

provosed plen with the varicus cowntries msy be decirsble,

The United States devository will doubtless vlace in 1dtigatien .
mos%, 1f not all, omses in vhich the forelgn govermmant {5 wnadle $o
obisin an sessignuent from the nominal owner of the prop-rty.' In view
of this fact, the license sa propossd in ths memorsndwum of ‘ugust 14,
1944 w»ill neasssarily mt in foousing wpen these casses of = case by
asse basis, Vor this Fesson, the general licenss proposed need not
specifically des)l with tlu problem of deceased or dissppeared owners,

(s) 1% may be undesirsbls 0 grant genorsl 1isenses %o 1idersted
area rovernmsnts of o soops broader tham that - accorded the bloaked

Yuropesn neutral sountries.
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(v) Iy may Bs undesirodle snd wnuedessary %o gront dread gemeral

lizenses to liderated ares governments pendiagz terminmation of United

*_qfutu foreign trode gomtrol and domestic price mnd allesntisns contyola.
These contraols are reinforced bty Poreign Fonde fomtrol, and Porelgs
Zunds Conirol is achunlly the sole sonirel on, for example, tysde
betwean Argantine amd ths 1iderated sress vhioh ls fimexnced Shreugh

the Umited States,

(e} It may be wndesiysble to grant broad gemersl licesses %o
Ilberated ares governments pending the uliimets solution of snemy
Pm prodlems,

(4) I may ¥ undesireble o grant brosd gemersl ligenses %o
1ideratad zren govermments pending senersl restoration of sommamicetions
and an opporvanity for sxpression of views by mgsinl governusuts of
all 5¢ the sreas which formerly vers enemy-oseupled with respect to
property bensfielnlly cunsd Dy thelir residents though held maminally
%y bamking institutions im other sross,

(s) Txisting motifiention procedures, mwoldified, vessibly, by
inserting anount limitstions based upon the needs of the eruntyy
concernsd for foreizn exchange in the immediats future might be adequate

%o handle pro¥lems as they arise prisr (o gensrsl terninmation of hoetilities

and rerumption of privete trade,
e _quant
The Netherisads Covernmsat proposss to cestralise foreism exvhange

asashs of 4¢a nationals in accounts desizneted By She Hetherlande
Governmeat, The Bolgien Government, bscause of techniecal 2ifffeulties,
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teontetively favors lenving assets in status ouo, The »lsn vhich is
rroposed in the wemorsndwm wbich was odrculated contempletes sentyral-~
f2avion, Ia Ahis comnsetien, ths following considerations may e
pertinsmts

(a) ComMralization of foreign sxchamge sssets An goveramental
atcoouats sny glve added sesurances that enemy intersets will Ve purged,

(d) Cantralisaties of foreiga exchenge assets in governmental
socounts would mimplify the task of Veoreign Funde Oontyel incssmoh ne
the nationality of, and faets rﬁtl.raqﬁrd to, the ewner of the property
wonld coase to b an ¢lement te Do conaldered in licensing partisular
transnetions,

(¢) OGemtwalizatiom of foreign exchange mssets in covermmental
accounis nead not nrejudice the ultimate righta of the United States
vilh regerd 4o "real eneny" proparty,

Ia this connection, attention is directed te Mr, Heffman's memorandum
%o My, Glassey Gsted July 12, 1044 and %o My, Hingkoff's memorandus %8
My, iuxford dated August 21, 1943, Attemtion is ales direstsd So the
following considerstionst

(a) Our docistons to relesse the inforuatien 10 ¥he Eritieh asd
the Concdiame wee wotiveted by » dirvest ould nrn gun, vix, the desive
% reduce Lend-lease exvenditures, That our doclefom was Justifisd i
indicnted by the Tact thet the Eritiah hove sxpendsd virtusily =3l thelr
forelgn exchanse balsnoes withia the United States,
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(b) The TVRA.S00 mnd TFR.E00 Laforuction given %o this govermment
was given in confidente and in imetances wpon the wnderstondinmy thud -
1% wves wvandted for Forelgn Funds Contrel purposes.

(e} It (s mot apparent that the TYR.300 informstdon will serve
any uvesful puyvose to many of the govsymsents,

(4) Much of the imformation concernins Umited 5¢ates enterprises
in the snmy-ocoupieod avess cem b- odtainaed by our forvces as the areas
are ro-ogcuried,

(s) The Admimistrotive Procedure 341l introdwoed lu the Congress
by the Americss Bar Association would malts 1% 1legal for informstien
obiained for ene purpose of thiz government to Ye used for other
purposss by this gevermment. It would scem particdelarly clear, there-
fors, that there may be politicsl objestions te msking sonfidentiasl
informatiss availabla to & foreign soversment.

() e are in 2 sufficlently strong positisn te request governments
of the sneny-stcunried aress to give ue the informetion we olsarly nesd
without hnving %o make infarmation swallable %o sush governments oa anm
overall bests,

(g) Siaes wnlike the British, we hove vested very 11%tle property
bolenging $» persoas in the smmmy-oocupied areas, and simos thers 1s
public notiee thwough the Foderal Heglater of sll of the vestnd proverty,
it sznnot ba geld thet the United Staten Covermment has participated in
or facilitated any concenlment of sssat: delenging te fereign nationnls,
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(8) Ve sem always give the "VR.200 informeilen in specific sases
wvhen it transpires thet thers {s somo apparent necsssity fer n. roveroment
te have the imforw-tion te odiaia ne ded foreigm exchanse,

(1) It 1a mot 813 that we could Justify way siving of TVE.E00
finformetion whilek aight put the ferelgn country in a better pesition
%o mforce 1% exchonge contyel egoinst United Stotes citirvens
than sgoinat antiennls of other sress,

{5) The soverammmt of the 1fborated srea will, 1% is believed,
heve sufficient vower to operate effectively without the neconsity fer
sy surrender to it of confidentinl infarmstion gathered ¥y shis
Depariment, |

ect Gohmids, Alk, Bennett, Fleke,y-levis, Uay, Fisher, Uolding,
J,8, Jonas, Moskevity, V' Flsherty, ficha facks, K, “hwarts
Luxfofd; Thorson

Wheletagiek 8.17-44

31072



- ES S .
A . ‘,' f‘: . —.--’--»—-w:r-:-....a‘n-;‘.w—
RE?RODUCEDATTHENATrO;‘LxLA.‘-"-Or“\E‘_& RG AB l “ D;—_C[_A;)‘S“-}ED

. Entry £2¢ Suds Fdao | | sy DY 68103 ;
> T, Flle bQ‘G:\S“H/\q &@52__ NARA Da&e]/%kﬁ ,

~

Box 0]5 i

310721



REPRODUCED AT THE NATIGNaL ARCHIVE®) R G AB / ““““““““““

DECIASSIAED -
Entry £2¢ <, b Fden |1 i MDY 6103 |
File beficting J “/MMRA Dats M#N

~J

Box 95 I

Dl
- Pentatiwe Dasis for Lifting of the Freesing Orders
and ths Treatwent of Bnesy Property |
1. Upon the liberstisn of the Hetherlands and the subsequent establishuent ef
& mmﬂuﬁ Exchange Contrel or a similer authority, the United States Treasury
wﬁnmmwﬂdmmm.amwmw;mu
accounts in the nsme of one or more Ad Hoo institutiems or suthorised baumks, in
| socordance with the provisions of Hathorlands Mlﬂl\g‘ w’hginhun and
the saforsmentisned wooounts will be sxenpted fram the fresaing orderse After s

short pericd of time there will them only remein two types of accounts subjoct
te the freesing orders, uwamely, soceunts of Nothorlsnd mationals who have re-
Mﬁm@ﬁﬂﬂn%ﬂtkﬁmp%mﬂﬂmpm&mﬁo
ﬁm:ﬁ-dumwmuﬂwﬂwmm.uamtnmt
yob adninistered, Arrengsusnt should be wb rked out between the U.S, and the
nmmmmwm te asgounte of lost persens. After thias
probles hos boen ssbtled the freezing deores could sease o be operstive with
respest to any Assets beold by residents of the Suropesn territory of the Wether=
lands,

2. The Nethorlands Govermment will agree to feeilitate settlement of bona fide
slaing of m_“llh of ﬁh. United States sgrinst Hetherlands debtorse

. Im-d:i:hly upon the restoration of the dethorland civil aduinistreiien,
oL m lagiclntion will be enmoted, 7is enemy property zmnmm will
vover both property held in the letherlands end property hwld abrosd in Hsthere
laads nanes, The Hetherlends suthorities would zive the Usited States full im-
tmtimwiwﬂqutbwmmnmﬂamwmtuudmb-
Jjeot to letherlands me legislation, Title to oroperty found te be
enany-ouned will vest in the State of the Hetherlands,

&y Froperty held in Ghe United states and subjeet te Netherlands enemy property
legislation with tie emoeption of preperty, titls to whieh has heretolows bees |
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vested ia the APC., will bs aduinistered by the Ketherlands Custediss of
onemy proporty. The A.F.C. will ontinue to sdminister property vested in him,
This arrangement will be without prejudios o the ultimate rights of United
States and lietherlusds ;overmsents to the property tims adninistereds

B, As soom a8 1t is precticsble the goversments of the United States and the
Nethorlands will opem negotistions lecking towsrds definite srrangement with
respest to preparty held sither iz the lnited States or in the Fetherlands te
waich both govermments lay claim on the basis of their reapeetive sumgy preperty
legislatien, The authordties of both sountries should agree that bomm fide
olains of the nationals of ane country agaidst enemy property admimistered Yy
the acthorities of the ovthor ecountry will be respected.

W
-,
(-
-3
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MEORANDUM FOR THE FILES

Subjeets mummmmewmmpwﬁ'

I. Intsodoeticn

The purposs of thds memcrandum i to presemt a statument of basie
primiples and am cutline of & propowed plea to be followed by Foredgn
Fuxds Contrel in ecopevetion with friendly governments of arees formerly
et contaulise the fowelpgn sssets of thelr maticmls, The plan herelin
proposed contemplates the issanes of o genersl Jloasse for cech frisndly
lberuted commtry, and mn informal o “gentlonen's agreemsnt™, in writing,
with the govesrment of esch sush ecuntry, |

It has beon sosmmd thet s govermwat will not, in general, wish
0 uwes ths fyeasing comtral as a lever to forve othaer gevermments to
agres %o plass or ldwes of this povernment not direotly eoscermed with
o fressing coxtwoly,

U. Desda Princinles

b logocmition gl Poatelibermidon Uoverngenk
,  Deform my trensfer of sssots to the governeent of the libereted
aves is enthorized, all or s subistentis) part of the ares should be libere
ated sud & gowermsmat recogniond Ly the Undted States should be in cantrol
in the ares. (If the yeoognised goversmmt of a lilevated sree presses a
clearly demcostreble need for fueds prior to the fulfilweat of thess con-
dtione, the Tressury Departsant oould act o an g8 hag besis.)
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B, ligsloration of Commgainl Commmsaldomm
Comereial comumdesticns betasen the United States end tw area
should be restored before (1) thers i any Mberalisation of presest
policiss with referenes te poymnts to percems cleiming imisrests in
hlocked aseete of the Yiberated sres, end (2) the issusnce of the proposed

Befare any rrivataly-cwed seasts re antharised to be tranes
farred to the govermment of the libareted ares, the Treamuy Departaasd
should aocord & Wrdef perded of time in which adverse claiments oould sew
nmteats with their dshtars to arrange sadesble cetilasents of €lAlas or
trdg eult with vofereooe Hretos | |

Sgbjeot 0 the outooms of iscusoluns vith the imterested faredgn
governmuta, the Treasury Department will not sesk to remcvs disekilities,
sxisting umier other rules of law, whioh hasper ar preclade sults by claine
mmwumm Yor exumpls, 1f & prvetn my Bob
mintaln an astion decsuse still tecimisally en “ensey® ar “ally of emey*,
or moxme somercial ocossndenticns with Ms place of residence have not
been restared, the Treasmry will not underteks to remove euch disabildty,

E. Drafecsnens Ak Seh Silie |

There sheuld be no effort by Foreign Funds Comtrel to slter the
present United Statas demmetis lew with regud to preferences n such
1tigution,
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In the sbeemne of mast unsual clrowmmtences, the Jreasury sheuld
pernit catisfaction of any fival juigment sgainst & residet of a 1lthere
ated uren, wideh s in effect sfter axpivetion of « reascmable tiss Pollowe
mmummuwghqﬁ. With respect to
applicaticus foor lioemwes sutherizing the peymsnts of defamlt Judgments,
the goverzment of the sres comoermad might be advised that such application
ummm-uuuuﬁnmmmwhm

Bafore my privatelyecwed assets ave mthorised to be trwsferred
to the govermmat of the liberated ares, the Umited States shonld reserve
its rights snd position with respsst 10 sl assete within the United Sintes
uldok are commy ceed or controllsd within the meaning of United Stabes
treding with the eweey law and with respset to all assots cutside the United
States wiish ave nouinelly cmned by Teited States matiamds and in fact
enny omwed or omtrolled within the msening of Undted States teeding with
tho eneny law. {

Before aay privately-ceowd assets are suthorised to be twrersferved
%o the gowemmnt of the Jtberated ares, that goverment should give assure
 anoes that Umieed States metiomels will be treated on & most favored maticn
boxls Yy that govermsnt,

mwmdmwn-.uumw,
is ewthorizad <o be fimlly wnbdlodked, & setlsfactory settlement shoudd be

7 )

|
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concluded betwsen the two goumtriss of all muweeticns with regexd to
oneny property. (It would cppesr thet the faots necossary to formmlate
the Umited States position with regavd o such & settlement should he
ammmmntmmwﬁ-wmam
that a settlsamnt may be yosched mrice to the time whan thwre is streng
pressure for e general unhlooking,) |
Jo Cemsisiant Jreatmant of Jdberatad Counizlios
The astion tekan with reforemcs to ome comntry sheuld be of mash
¢ matize tat basiecally, similar astion msy be talen with referente to
othar ensmpwocoupied cowliicis v Ty SRy astlon baken ahould not
neutoaln, NHo aotiom should be fimally sgreed upon regarding siy one liberw
.ﬂmmwm‘mﬂmmmmumm
tvthddl,wuchﬂc«ththn
been esenly opopdads
Excuoned Cenegal léceios
 Ae Subjest to tw yrovisioss of paregreph III B, the gemeral license
world axthorize the Wwersfer, by ay benking imstitutions within the
United States, to the acoomt of the goveszment of the ares imwolved (or
it desigmind insteunentality) of property twld by sueh banking institue
tiome in the amme oft
1. wwwd%&m'dem
NM#mthu).
2, Any organdsation regardless of fomm (L.6., COEpETNSS, partuore
ship, ets.} crganized under the laws of the arves or heving its
mrincipel pleces of business within the area.

?;m-amuwwmmmuwwu-uw
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In vhich these i3 wy interest, direct ar indivect, afs
(1) exy indtvidonl in Camry, italy, Jepsn, Bulgeria,
Rmgary, or Romseds, of

. (24) emy inddvidund who in o oitisen or mibject of mxy

af the fovegoing vherever resident or deimg buoniness, o
{111) any orgissiion crgodsed wnder tie las of, o
hawing ite yrincipal place of business witbda, sy of e
foregoing, o

(2v) ey orgadention whish is & satiomn) of wy of the
feregolng countries Wy virtew of omerchip or ocvbrel,
diveotly or indirectly, by e o mure of sush faredgn
comvizise snd/or parvons spocified in (1), (41), ar (141),
("latloonl" and “Poreign comriry® wauld howe the nsasding
epasified in the Order,)

Tidoh is invelwd in juiicial precesdings n the United

Statas st Gw date of thw jroposed trenefer wnier the proposed gemorwl
oo,

Je

Wl Yy spesifie sotimm o the Tressary Sepmyimant hes bean

anduiel fyom the terus of the geswswl liommse,
Co T proposed gesmwl liomwe would be fssusd Dumdintely after
the sosareme of all of the following evendss

kW

Semamptdon of oivil adninistretion im all or » subotential

part of the wee by & goverrment resognised by the Usdted Siates,
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2. The issustes ly such gowermeent of & furelign cxohengs dosTew.
3¢ The resuption of coamurcial commmiontions between the Undted
axi wenld beocse operatiwe 120 days wfter issumwe or within ay Durther
Do The yoeposed gameral lisesme would requizre bexkdng Lswtitutioce
effecting trasssstions o report manthly the total debits uade 0 SoOCURY
mder e ssbbhority of III 4o In addition banking Smptituticns wonld be
rorpived %0 puimkain such records o would perwid the fwwiskdng, If ye-
quested, of suah dota o8 the name of the sseount debibed, the anent and/or
.W«mmum.

1. Preperty vested ty the United States Alism Property Custodian
wxtid not be oomaidered in this sgroemnt,
2. It would be explisitly noted %t my conflsting ovsteiian
problem weald not be fimilly disponed of in Uds sgresmst,
3. Proparty sxcluded from the provisioons of the jropesed gemaral
Hoome becsuse 14 W Incm or believed to be ey w3 o cantrallsl
 would remain in status quo pending overall detemization of tw o
flisting sustodien problen, licemsss and autharisetions to pesmlt
trensections requived for o pretection ar meomgement of the property
would be sened subject 10 the approval, when necsssary, of the govers.
vant oomoernsd but without, however, any recoznition ty this go .
of sy assertad yights of such govermemert,
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4o Ouing to lack of informaticon, peeperty my inmadwrtently be
treneturred twrler e pemerel Llosse widsh world have bocn alnded
from the ganerel liowwe, under the provisices of IIX B 1, has all e
frots deen kuoum price to the dets of the tranafer, In owler to protect
the poaition of ihis govervsent, the pilessn's sgreeamrt should rro-
vidn Ut proaptly sfter determinatiin of the axistence of suth foote
s full repart with respeot thwrete, The apesmnt shenld alse provide
that the gowerument recedving the propoved gmwsrel liowss will, wpos
regust, sureender to the oomteal of the Government of the Umited States
ay property (or i epdwlent) that was tuasfopeed scmtrary t0 the
coniitloms speciifisd in III B 3,

Be  Jrmatment of. Uailed Sletes Slalaeis
e gowrmaunt of the ares concermed would sgree €0 facilitete, @0
the grestest sxtent fessible, payments af debis cwed to hogs fidg residents
of the United States. -

It weuld also agres that Dnited States meticmels would in sll ceses

be trested on & most Dewaeed netimm busdn, |

Thros olasens of acoounts sy be euvisageds

1. Rulstizg official sceomsts of Mbevated ares povermmstite)

2, Avommis cpened by liberatsd orcs povernmnis parsusnt to
the proposed geewrnl licunse discumssd wnder IIX;

% mmnmmqmunmum

Mu&h%m
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muum.mmm.&mwﬁ-mm
ourmed and S8 metlonnls would be umblocked, it iz believed that the eoe
ooumts dsscribed sbove should ba Moensod in the bevsdest wamar poasihle,
A genmrel license 18 jroposed with respect %o the sccennts desoribed sbows
adallsr o the Swedish general llowrme tut sapending its sovpe o peradt
any dealings e tramssctioes not then prehdidted by Gemerel Ruling Ho. 11,
Fropeety of the type referred 40 4n JIT B 1, 2, and 3 wouddl be exoluded
from the pospe of such & ioemes, '

If the govermmet of the ares comserzed did not wish to certify
cn babalf of its vaticmls, ordinary licenaing palliy wonld spplye

e date of the smmnos of a geeral Jcense of Skis type would
depend on & mabar of focten, Segardless se 0 circumtsnoces, ismeose
would not appeer desireble until st lesst the swaxts dsscrihed in IIX C 1,
and 2 had cosmwred and posathly met then 1f ut thet dats ihe United Stetes

Ve Lohoral Commnts om liscellanacuc Halhers
A, Pisglesure of IFR-200 snd TFR-S00 Date

It 49 Dot propesed that inferwation of this type would be mde
© swilakle to my oemtzy en an cwewll bexis, Homwer, in onder to clesr
up odds and ends tomard the end it might be desirehls e meks TWR=300 Gutn
available, oo an g hos besis, | .

Bo Putmcmn.who have Died o Disscuesred

It is proposed that asoomrts of swoh persons wonld be treated in
the mmwe agoorded sugh socomts undey hormal eoniitions, Casequently, no
epocdnl provisizme cess DEcefsntye
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Camnndd and the Ioewe Casslt groups suoh as the Fopedgn Do

on should be given

posed gentlemen’s ogr | %o tnelnding & provision is the pro

o agres to requliring the goveymment of the l

aton, o to whon in the United States who o ol
. pecowes ek wmmmmmw e

thadr property or to truce their de ooty ddantdl;

Conetderation shonld
0 prevent exchongs desdrabdlity of insiuds
agreaent requiring the gow : dow in the propoved gEmblowsa’s
anly . in United States Sower .m -
Llars, an amont et seouritdos o
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Bnclosure No. 3 to Despatch Ne. 166, Nether-

ATRICAN COWERT
n" .JI!IJI*-.. “ I i . 8
The Naw York Eerald Txilune $eday says: —-

"Current discussion ameng Bask and Trsasury repre-
sentatives eavisage that the dollar assets of the Nethar-
lands, now frosea under the dual contrel of Quesn
¥ilhelmina's Government and Washington, will be the first
ones to be releamzed after the cessation of hostilities,

*This involves & substantial portion of the total
of seven milliard dollars held by foreigners, whigh ‘were
put on ice’ when the Nasia invaded western Eureps.

"The reasoning behind this sugzeated relesss appears
to be that ths ¢ase of Holland will be simpler than other
countries, and that comditions in the Lov countiries are
expected te be well under comtrol, besanse of the ibmvom
painstaking work done in the last few years.

"In the first place, the Duteh patrietic movement
appears $0 bYe extremely well organiszed., It is not cone
fined to the throwing of bombs and sabdotage. Its leaders
have drawa up elaborate laws and regulations, based en
thelir knovledge of conditions en the mpet, which they
propose to emast when the ensmy 1s gone.

"Similar work done by the Dutch anthorities in exile
hare, as well as in London, where it had dean recognized
previcusly, proposed that the repudiation of property
transfers vhich has taken plase since May 1940, would not
ds an answer te the complexities ereated Yy over four
years' ogeupatioen,

"While there have Deen many illicit changes of owner-
ship and suiright confiscation of preperty, it is felt
that thousands of people whe have died, or are still alive,
s0ld thelr heldings to others legitimataly, They would
have done so under ordinmary conditions, and cannot de
penalized for num taken iz the ordimery courss of

human events.

4. Survey %o te Tgken
"Yor this and other valid reasons, the Duteh authori-
ties intend -0 go easy and make a thoroungh eurvey of the
situation before taklag decisive acticn, What can be said
at this time is that a census of all property ehnngu since May 10%h,
1940, will Dde taken in the NeSherlands, and that the basis
of the findings other measures will bo decided,..."
—From the bulletin of the
Hetherlands Press Agenay,
dated London, August 8, 1944,
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OF WEW YORK
MEMORANDUX
August 51, 1644,

T0y Mr, Orvis A, Solmidt

FROM; HNormsn P, Duvis

- Sometins ago I suggested to ir, R, F. lores,
 Chairman of the Foreign Exchange Committes, that it might
be helpful to us and the Treasury Department to have an
sxpression of the views of the banks as to ths prectieal
Broblens to which they would be eonfrontéd upen the
cessation of hestilities mnd afbter various countries have
been liberated fram the Nazis. I explained to Mr, lores
that what we had partioularly in nmind was to ascertain in
what respests and to what extent s continuation of the
applicability of the freesing sontrol te aceounts of
libarated eountries would be nscessary for the protestion
of the banks, .

Gn the basis of my suggestion, the Foreign Ex-
change Committee appointed & group of lawyers roluung
benk csunsel to draw up & report in the above matter.
mﬂmmmmmdhucumhuﬂm&
are a fow oopies thereof for your infermation, In addition,
Mmmim‘afnup&uafnmum&mtle,
1844, addrossed to Mr. E, ¢, MaoVeagh, tranmmitting the oom~
ments of the Sub-Committes on Forsign Funds Comtrel upon the
tbove mantioned memorandum of counssl,

/‘/"- Py Davis

CoCq Bmw, Day, Slwarts, Sachs, Richards, Alk, Noskovits Luxferd,
0'Flaberty, ﬁmun;. Hlake, Joues, Fisher, Ball, .
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suggest to tho Tressury Deparinent methods of *umbloeking® ad
the comslusion of the preseat war that would give the Banks the
most protsction and sxposs them to the least aiffisulties.

Messrs. ATfleck, Iancaster and lac Veegh at your
Tequest bawe considered the subjests While thars is not come
plate agresment amongst them as to various details, and while
some of them feel that it is difficult to sdvise satiafuctorily
wntil some epportunity is afforded to dlscover wimt ohjests and
wethods the Treasury may already have in mind, they have agreed
upon the following tentative gensral conslusions, with the
mderstanding that such conclugions do not mscessarily repree
sext in a1l respects the views of thw respective banks for
which they are counsely It should also be pointed out that
mmumnmmm&mwmvmm‘
completely with the problems involved and that all.of thess
matters should be the subpjeet of further consideration after
ary disecussion with the Treesury Departmenty

Various Idnds of situstions are subject to ™mblocking";
tius, there is the freeming of bank accounts of emexy nationals,
of pationals of one or another of the United Nations who have
been ocoupled, of "proclaimed nationals® Iiving in the United
States of inerdon or im allied or neutral coumtries, and ef
rationals -of meutral nations, Them there is the cemtrel of
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Nos, 5, 5y 6 and 6A of seeurities, surrency, cheoks and
drefts, as to importation thereof, which kinds of freesing
fad1 dnbe e same different kind of categories as bani
ascounts. |

There are also the two other general categoTies imto
which dsalings with blocksd accounts fall gemerallys (1)
dealing upon orders issued Yy the depositor prior te the end
of the war, and (2) dealing upon orders issusd by the
depositor thereufters

The following suggestions are, at your request,
subaitted selaly from the standpoimt of the bank operation,
and gpart fyom considerstion of questions of natioral poliey.

Bagk Acoounty
As to enemy couniries it 1s mot clear just when
nmlrdnﬁmmhmmd, and presunably any detere
mnmmtmpomnu:tmmmtmammpdtm
of ths treaty of pesce. It is therefore suggested that the
f£reesing controls of enemy property be maintained for an

2=
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appreciable pericd, and that any possible methods of un-
bloaking thereef awmit disoussion in the future, Comtimse-
don of the eontrols is mot anly necessary te protest the
tanks from various claixants i the ememy cowstrias who
have blocked property, but also as a protestion against
nationals of ons or the other of United Hutions who might
seek redress fer their lssses by privats litigation against
 eneny yroperty in this eountry, This suggestion and these
observations, of course, de mot apply to former ensmy property
that has beex vested by the ARG,
B, OF Neutral Jat and of Proslaimed
§ A A Ty
Hentral Countries
h geraral, from the standpoint of the banks, the

sooner blocking is removed in thess cmses, the better, Even
under present day comditions there should be mo difficudty
in establishing the autherity of parsons smtitled te deal
with these asccounts, and any adverss claims arising with
respect to them could, as sooh as the war is over, be
handled in & mormel fashion, Thus normal relaticmships
eould be restored in all the categories whansver promgt
mtmwnﬂsmwimm This sug~
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gestion extends to countries such as Sweden, Portugal, Spain

~ and Switserland and to all proclaimed (including "ad hoo®)
mationals who are in the United States of Americs er in
Allied or neutys) territory,

When it comes to dealing with naticnals of eneny=
ocoupied countries; it is obrious thet the btanks will, ine
itially at least, have considerebls difficulty in establishing
who are the prepar offieials and agents of their foreign
corporate depositors. Thus there may bes two or more seta of
persons claiming to Wt a foreign institution, or ita
shares and records may have been confiscated snd sold, Owner-
ship of property in these countries will often require a con-
glderabls perind befors they can be wravelled., Time also
will be required for the establishment of a new govermment
mmamia«mmanmammwmmum
these problems, Meanwhile, it is to the interests of the
banks in this country that they contimus to have the proe
tection of the freexing regulations mtil such tine as the
identity or authorities of their depositors can be dew
termined by ordinary process and with dus legality.

kWﬁmgguttlnt,hmuntrMawhu
Holland, ilorway, Belgium, France, Demmark, Czechoslovaida,
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Foland, Italy sxd the Philippiness

(a) Thers be no genarsl uafrewexing either as
o axy part of any such country er as to its prewmr
colonise or possessions wmtil:

(1) That country, colemy or possesaionm
mw::nmuumw«w

(11) A goverzment recognized as such Ly
the State Department is established and
funstioning in that countrys ‘

(114) A sufficiently reasonabile time

thareafter has elapsed to have enabled the

tanks here to ascortain (x) the existence and

hs.m-:mnmmmmm
who are the owners and maragers of their
tutioxal depositorsy amd

In the oane of onleniss er possessions
t&')nthrnwmmw.:unm;

Ly R 4 mmuuwm&m
llll  to orders m,mum,
advices or exscuted at any time
mtmgul

(c)wmmmmnpuﬂun;
from its terms any dlocksd accoumts as
which eonflicting claims have been notified
ths gams shall blocked

 for ¢

Wth a to

t the Treasury

the eentrel

lumta of hnh.uhb

mn:hcﬂmtuuntdtm»rpom

MMMMW '
m..ummmumwnmm

te which & normal funskioning might safely be restored prior

to the gensral wnfreesing of a particulsr counmtry, Fer this

purpoce we suggest, as exceptions to ene above procedure

3

Eg
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with regard to mationals of ensy-occupled cetmtries, that

(1) A genoxal 1iesnse be issued immediately
at the end of the war permitiiag o axders
sﬂmwnuzannuaukr ummuuxuﬁ=hb

X '1&namwuutu

5
E

dndividual and institutional) of enemy~
occeupied courtriss 4n rll cages where the
tank holding the account advises the

that the bank is patisfied ms to the state
of the asecunt mu&mammm
in regard thereto.

In other worde, the suggestion sg to the rationals
of an oocupied comntry is that thers be ne gemeral unblocking
at all as to war~time orders and instyumerte or as to adversely
alsiged ascounts, and that a general unblocking in other re-
spects only after safficient time has olapsed to pormit a
goverzment to be established and to emgble banks here to cou-
mxdoate and obtain satisfactory evidences and authorizationsy
but that where individua) situatisns have boen elarifiisd to
a bank's satisfection so as to pearmit a nermal relationship
with a particulsr depositor, even though his coumtry has not
beax. gensrally wnbloeked, then unfressing as to postemr orders
and instruments should be apnlied Yy liconse to that depositorts
account, '

-6 -
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The above procsdure, after a general unfreszing of
&n ocoupied country with regard to post~war erders and instru~
ments, will still leave freezing applicahle with respest to
orders issusd er ingtruments sxsouted prior to the gemaral
unfreezing, It is felt that guch blocking should remein,
with respsot to such wartims orders and imstrupests, and
that they be honored emly upen speedal 1icense, wmtil, with
reapect to any partioular country, there has been opportunity
to eanming thi ameamt of such erders and instruments outstanding
and to develop a paliay in regard therete. It is suggested
also that a policy be adopted of nmet granting even any specisl
licenss in tlwse cases unless the dank holding the ascount
advises that it is satisfied that the erder or insgtrument
umummnuwmmufmhmmwu. |

It iz falt that unfressing as to transfer and
dalivery in sseurities of blocked nationals should fellow in
- gensral the sams procedurs as that im respest of bank accounts,

When it comes to import control of foreign eurrency,

- -
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securities and other instrumexts, thare are the d4ferent
aumo:'mmu-m, and the different dutes
of isswance of the instruments will also exll for @ifferent
restrictions on the importation of owurency, securitdes,
checks, or other instruments agairst mxy now wwoecupled Untted XNation,
or South America, or other neutrals, so far as ths currency,
sseurities, eto, of thoss comntrias er of the United Btates
mmmumdm:mt!uwm.

Howsver, when dealing with currenay, securitiess,
chocks or other instruments issued, or claimed to be issued,
ty or in eountries previously ocoupied by the ensmy, it is
suggested that rigid controls be contimied agalost their fu-
portation whatever the immsilate source ef impartatisn,
sxpept where the date of imsuance or sxseution is subsequent
to the end of the wary Suck contral is desirable te prevemt
the banks here beding flsoded Ly war-time money or other instre-
mcmm,mmamammm
of goxuiweness and of ownership can be determined, Msanwhile
any partisular treasaction should be permitted by spesial license
whan the bamk ‘eoncerned is satisfled on these matters,

A consideruble time should elapss before the restric-
tieuhvmnﬂyrmdutﬁwmmd'mdﬁ

-8 =
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regard to ewrendy, securities or instruments that are not
postewnr, Restrietions as to ensmy countries will presumably
have 10 amit the conclusion of peace, ' |

Angust 10, 1964e

;o Qo lq :Pg.
We Wy Lo
Bg cq m V;.
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My, E, 8, ¥acVeagh

bavis, Pollk, Werdwell, Sunderlend & Elendl
 15'Bread Streed
e Mtﬂl‘k. ‘J‘

.Mkr.lho%tsht

| Rmiumwwmm ‘
"'-h:lehmuwmbamwwm

with lp, Q.F.hmmwmm

" In acoordsance with Er, Lores's i.alimwuu

I&ﬁmﬁmﬁuofmmmtommnorWWMmRMp
MGMM&M&WW&«NMM&WM,M
wmrmmmmatmmn

ir,
W,

.

Nire
My,

Wlberk vard, Viee President, Hatiomal City Baok of Few Yerk
Vie He Thempson, Naotional City Bank (Substituting for
* Mp, B C, Seuthwiek)

Ce Wo Wels, Sesond Vice President, Chase Hatioma) Bank

(Substitusing for Wr, 8, R, fobinsen)
P, # DBoclm, Assistant Trecgurer, Bankers Trust Campany,

(Substituting for ¥r, J, P, Rﬂh)
R, F, Bsrthoud, lamager, Foreign D-pt.. Deminiek & Domiuiok
Ae Ca Colguhoun, Manager, Srown Bros. Harrimen & Co.
Gy ©, Hanokel, Assiwtont Vice President, J, P, Morgan & Co., Ins,
Pe he Buck, Assistant Vies President , tentral Hanover Benk & Trust Co.
Jo Ls Timensy, Assistart Treasurer, Guaranty Trust Co. of New York

'###ﬁﬁﬁ%t&%#tﬂ*

’frs N, hl‘h. Auimt Smnhry. auunby Trust Co, of New York
J. Ba Mr, Trust Department, Guunty'kmt Co, of Kew York

hnmxmmmw.hmmm-l

him of the recoammendations and sugzestions sdvansed by the Sub=Cemdttee, and he
asked thet I sulmit them %o you forwmment and telephons him this afterncon as to
your ebservations in regard to the ssme. The undermoted are the recommendations
and suggestions referred to:

X. i’lgo le

ﬂutﬁnmﬁnxofﬂwtmrdwﬂ\bcmmhmﬂuhm
“Froclaimsd Nationals living in the Undited States of Amerion®,

mnmumthommwm«mudunaoammeh

pames of any persens living im the United States,
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-l-

2. Page 8, Bank Acoounts, A Of Nnemy Netionals « That the memes of the enemy
countries, Cermany, Itely, Japen, Bulgaria, Hmpary and Reumania
h!pdﬂnnymm

%o Ms.mmmmumuwwa,ﬁ&wuw
Hationsls, sto." ahould mot apply to Proolaimed List MNatiomals, btumt
Mmm-aun kamamuummmmm
es snmay mationale,

4o hps,mtawmhummmmmm
that when the Treasury Department antiecipates unfreesing, it should
&t that time take sposial actiom in regard $o their lists of Ad Hoo
and Speeial Blooled linticualse

5. Pege 6, Paragraph (2) « The Sub=Committee comented on this recomexistion by
pointing out that if several baunking institutions shered the ascount
and but ome epplied for a liocenve, comfusion would result in that the
accoumnt would be available in ome institution and not in the othera,
and that some proviszion should be made for simultaneous astiem ocompletely
freeing the ascounts mnzmummmml.

Ge M‘?,M#Mr&uoanmcuMWnﬁﬂuuum
tiom but sugpested that consideration be givem to allewing a lomger
period of time before permitting the trausfer of sesurities, and ¢ at
this satter should be discussed by the Treasury Department with
corperations who act as their om ezvnts.

7. Page 7, Import of Seourities, Curreney, otcs « The Sub-Uommittes mm that
the following de substituted for the entire Sestiom IIIg

_Mdﬂlhgﬁththﬁmbjoﬂotmmﬁndmm,
sesuritiss, checks or other instrumemts, it is sugpested that

rigid oontrols be continued egainst thelr importation, whatever
the immediate @ource of impoirtstion, sxcept where the date of

issuance is smubsequeat to the end of the war, Sush cantrol ia
desirable to prevent the banks hers being flooded by momey op

othor instryuments or securities before questions of genuineness
and of owmership can be determined,”

8, The Sub=Committee recommended that consideration should be given to the conditicme
under which funds and securities could be ressived end placed in free accounts,
although » subjeet still had ¢ blocked seoocunt with the demestlo bauking fastie
tution concernsd,

Yours wery truly,
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Refersage is made %o $he memorandus of tha Lores Dommition ex-
pru_:sing the view $hat ip any pregram with reference .tn the unfreczing
of mnsmy-scenplied areas, the pastter shpuld be heondled sn 2 spesific.
license tasin in mxuy clessse of cosss in order 1o give the banks bhe
protection which Shey deem deeirable, Asttached herewith is a capy of
curtain sestioms of the Bew York Ssaking Law which establish, I believe
sonclusively, that i¢ would be unnecesssry to secerd such pretestion
%o Hev Yerk bumks snd trust cempenies.

E. D. Uolding
*ttachuon’d
Copies ot lessrs, “ohmidy, lurferd, Femmsh-—savis, HSeanetts, Alk,

O'Flaherty Viichurds, Sacha, 5all, "ay, Heskewitz, lobinsenm,
Fisher, Ylake,K Jenas nnd Nrs. Shwarts.

EDGoldingisk V=20-44
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Hokimney's Conselidated Lave of Nev York Amnototed
134 Benking Law

B, Fatioe So any Usnk or trust cempany of an pdverse ¢laim te s
devesit of cash or securitiss stonding en i%s beoks te the oredit of,
or held for the ssosuat ef, ony per«en shall net be effectunl te csuse
said benk er trust cempany te reooignlse eald adverse claimant unless
gald adverse claimemt shall alse elther precurs z restraising erder,
injunction or ether apprepriate precess agninss salé bank or trush
coupany frem s ceurt of cempetent jurisdictien in thes United States
in » couse therein imstituted by him vherein 4hs persea %o whese oresdis
the devesit stands, or fer wisue acceun$ it 4: held, oy his oxesuter
or adninistrater is msde s party and served vith swwmens, or shall
exsoutc to sald Deak or trust ewmpany, iz ferm wud with sureties aaeept-
able §6 it = bend, indemnifying said benk er trust cempany frem sny end
all 1iability, less, demage, cests and Expenses, fer snd on nccount of
the paywent of or dslivery pursusnt to such adverse clsim eor the dis-
hener sf the chesk sr sther erdar of $he persen te vhose eredit the
devesit stands en the bBooks of saild bunk ar trust company er for whsse
agceunt 1% ie held by saild benk er trust cempsay.

8. {(a) In allsctiens agoinst any benk or Srust cewpsny % resaver
for noneys s depesit therswith, if there bBe aay persen er persons, et
partios Sa the sotien, whe claim the same fund, the ssuwrt in whichk the
nctisn is pending, may, ont the patitien of suth btenk sr trust cempany,
and upen eight daye’ nstice to the plalatiff sand sush claimsntes, and
vithout preef «a ts the worite of the slaim, nake an erder smending the
preceedings ix the satisn By meking sush cleimants parties defendant
therete; and ths seurt shall theveupen pressed te detormine thn righte
snd iatercats of Ao sevorel partice %0 $the astien in and ts such funds.
The remedy previded fa this ssotien sball be in sdditisn to and net ez
clusive of that rrevided in sscticn twe hundred eight-seven of tha civil
practics agt.

{(b) 'The funds em d=pesit whiedh are the subjeot of such an actisan
msy remaln with gush baonk e¥ trast eenpsny to the grodit of the notien
until final judgmens theredn, and be entitled e the same intereat as
othar deposiss of the seme class, nnd ahall Bo naid by sueh bank or trust
sampany in ssoerdsnoe with the final judguent of the sourd; or the depesit
in centreversy may be paid inte court 3 awalt the fing)l determination of
the aotlien, and vhem the depesit fs ge¢ peld inte ceurt such bamk er $rusé
ssupany shell B» strudk eut a¢ a part to the maltiem, and Lt 1iability
for susk depesit shall cesns,

(a) "he costs in all astiens seaimst o bank er tyust cempany

e recever doposite shall be in the disarstien of the geurs, sad nsy Le
charged wpen the fwnd affected by the sctien,
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7. {a) & bank er trust cempany need net recegaize or give any
effect %o (1) any cleim te = depesit »f cavh or securfties standing
en its books %o the credit of, or held by it for the socount of, any
carperntion, firm or mssociatien im ncenplied territery or (2) may
advice, stotute, rule or regulatien purporting ts cancal er ts give
netice of the ocancellatien of the zutherity sf any persen st the time
eppesring en the books of such benk or trust company as authorized te
withirew or otherwvise dispose of cash #r securities sf such cerperztien,
firm or associatien, unless euch dunk er trust cempeny is required se
te do by sppreopriate rrucess urocured against it in a deurt of compatent
Jurisdiotien i the United States im » cnuse therein insiisuted by e»
in the name of such corperatisn, firm or asssciatien, or unless the
person meking such claim or giving such sdvida or inveking such statute,
rale or regulation, as the gase may Ve, shall #xecute te such dbank or
trust company, in ferm and with sureties scceptsble te 1%, & bond
indennifying it frem sny and all 1isbility, losa, demegze, cests and
sxpense: for and sn account of recogniring er giving any effcet te such
¢lalm, sdvige, statute, rule or regulsatien.

(b} Per the purpesss of this subdivisien (1) the term “eccupied
tarritory” shall mesn territeory nccupled by a deminant autherity assertiag
governmentsl, militery or pelice powere of sny kimlin suoh territery,
but net recogmized by the United Ststes usz the de Jjure govornment of such
territery, and (2) the term "corperatien, firm or noseoimtien im occupied
territory® shall mean » cerporatien, firm or assseciatiem which has, eor
at suy time hae hrd, a plece of business in tarritory which has st any
tims been sagupied tcmhry.

{6) The fexsgeing provisiens of this subdivision skall be
effective only in cases whare (1) such claim er sdvice purperts ex
appears te have been sent frem eor is recsonably btelieved teo have been
sent pursuant o erders srigineting in, such cccuplied territory during
the peried of ecoupation, or (2) such st tute, rule o regulatien appears
te hive emanzted fyex such domimant anthority snd purperts e Le or te
have been in fercs in such cxupled territery during the peried of
sccupation.

(@) The forsegoing provisiens of this subdivisien ahsll spply

te cleims, adviges, staiutes, yules or reguletiens mnds, given or inveked
either prier %o, er on or subssquent to the effective date of this mot,
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When a progran for the "unfreezing" of blocked assets within
the United States is initiated there will be two general classes of
contractual claims against the owners of such assets, The first class
will congist of claims which are wholly domestic except for the fact
that the obligors are nationals of foreign countries, i,s. claime which
accrued in the United States to persons who were both citizens and resiw
dents of the United States and which are held by persons who are both
citizens and residents of the United States. ¥For convenience, claims
in this clags will hereinafter be referred to as "domestic claims", The
second cless will consist of claims which either accrued in forelgn coun-
tries, accrued to citizens or residents of foreign countries, or are held
by citizens or residents of foreign countries, Olaims in this class will
‘hereinafter be referred to as "foreign claims", It is proposed to set
forth in Part I of this memorandum some of the considerations which relate
to the enforcementof claims against owners of blocked assets in the
Jurisdictions where the assets are held, Particular emphasis will be
given to the problems of enforcement of foreign claims, Since New
York is the jurisdiction where the bulk of blocked assets is situated,
particular attention will be given to the laws of New York., It is
proposed in Part II to consider the relative rights of holders of
domestic claims and holders of enfarcezble foreign claims to participate
in the distribdbution of blocked assets upon the insolvency of the owner
who is their common obligor, Particular attention will be given to the
relative rights of persons holding domestic claims and persons holding
foreign claims to participate in the distribution of the assets of a
foreign corporation under the laws of New York and under the Federal

Bankruptey Act,

PART I
Enforceoment of Cleims
A, Right of Access ;'g the Gourts

It is clear that foreign claims may be enforced by bringing
actions on them in the courts of New York, It is the rule in that state
that actions may be brought in the courts of New York on contracts even
though such contracts are made abroad between citizens of foreign countries
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end are to be performed in foreign countries, Holzer v. Deutsche
Reichsbenn-Gesselachaft, (N.Y, 1938) 14 N.E. (2d4) 798; Wederman v.

United States Trust Co, of New York, (N.Y, 1932) 179 N.B. 712; of,
Bussian Reinsurance Co, v. Stoddard, (W.Y. 1925) 147 N.E. 703, 704, It

has also been held that contracts made abroad between subjects or citizens
of foreign countries may be sued upon in New York, even though the agree-
ment of the parties expressly provided that no action should be brought

except in a specified foreign Jurisdiction. De Gorter v, Bangue de France,

(1941) 29 F,Y.S« (2d) 842, aff'd (1941) 30 N.Y.S. (24) 815- .§ndbm Ve

Ambi Verwsltunz, Etc., (1925) 210 ¥.Y,S, 164; Sliosberg v. New York Life

,],/ An important exception to this general rule is fournd in the New York
General Corporation Law, & 225, which reads as follows?

“An action against a foreign corporation may be maintained by an-
other foreign corporation, or by & nonwresident, in one of the following
cases onlys

¥1l, Where the action is brought to recover damages for the breach
of a contract made within the state, or relating to property situated
within the state, at the time of the making thereof,

2. Where it is brought to recover real property situated within
the state, or a chattel, which is replevied within the state,

"3, Where the cause of action arose within the state, except where
the object of the action is to affect the title to real property situated
without the state,

"4, Where a foreign corporation ig doing business within this state,.

#Within the meaning of this section, a foreign corporation shsll not
include a corporation located in this state and created by or und.er the
laws of the United States,!

It hag been held that where a foreign corporation could not sue in the
courts of New York upon & cause of action because of this section, the
cause of action might still be enforced in New York after an assignment
thereof to a resident of New York for the purpose of suit, MgCauley v.
Georsia Railroad Bapk, (N.Y. 1924) 147 N.E, 175. At the time that case
vas decided there was no applicable statute prohibiting the assignment
of claims for the purpose of suit which provided a defense to an obligor
to & claim assigned for such purpese. See Pan-American Securities Corp. v.
Fried. Xrupn A, (1938) 6 N.Y.S. (24) 993, 998, affld. (1939) 10 N,Y.S. (2d)
205, That there is authority that Sections 274 and 275 of the Penal Law
now provide such a defense, see Subdivision B, infra.
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Ins. Co., (1926) 217 W,Y,S. 226, A provision of a contract which purports
to oust the New York courts from jurisdiction over controversies arising

out of the contract 1s against the public policy of New York and is therefore
treated as null and void by the courts of that state, De Gorter v, Bangue
Se France, supra.

It appears that neither foreign claims nor domestic claims, which are
held by persons who acquired them by assignments or purchases for the purpose
of bringing sult thereon in violation of the penal laws of New York, could
be enforced in the courts of New York, although there may be & conflict of
euthority on this point, Section 274 of the New York Penal Lew prohibits
attorneys from teking sesignments of, or purchasing,, certailn types of
claims for the purpose of bringing actions thereon, Section 2756 extends
the probibition to persons and partnerships engaged in the business of
collection and adjustment of claims, and to cerporations and associations,
other thag corporations organized for religlous, benevolent or charitable
purposes._/ Section 276 (formerly part of Section 280 of the Penal Law)

2/ Sections 274 a.nd. 275 rea.d“as fonows.

UWE 274, Buyips and s ) 18

YAn attorney or counselor shall not. 1, Directly or indirectly, buy,
take an assignment of or be in any manner interested in buying or teking an
assigament of & bond, promissory note, bill of exchange, book debt, or other
thing in action, with the intent and for the purpose of bringing an action
thereon, .

%2, By himgelf, or by or in the name of another person, either before or
after actlon brought, promise or give, or procure to be promised or given,
a valuable consideration to any person, as an inducement to placing, or in
consideration of having placed, in his hands, or in the hands of another
person, & demend of any kind, for the purpose of bringing an action thereon,
or of reopresenting the claimant in the pursult of any civil remedy for the
recovery thereof, But this subdivision does not apply to an agreement between
attorneys and counselors, or either, to divide between themselves the compens
sation to be received,

#3. An attorney or counselor who violates the provisions of th:s section
is guilty of a misdemeanor,®

W§ 276. arche f m :
"No person or co—-partnership, engaged. d.irectly or indirectly in the business
of collection and adjustment of claims, and no corporation or assoclation,
directly or indirectly, itself or by or through its officers, agents or employ-
ees, shall solicit, buy or take an assignment of, or be in any manner interested
in buying or taking an assignment of a bond, promissory note, bill of exchange,
book debt, or other thing in action, or eany claim or demand, with the intent
and for the purpose of bringing an action or proceeding thereon; provided
however, that bille receivable, notes receivable, bills of exchange, Judgments
or other things in action may be solicited, bought, or assignment thereof teken,
from any executor, administrator, assignee for the benefit of creditors,
trustee or receiver in benkruptcy, or any other person or persons in charge
of the administration, settlement or compromise of any estate, through court
actions, proceedings or otherwise, Nothing herein contained shall affect
any essignment heretofore or hereafter taken by any moneyed corporation
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has been construed to furnish a defense to an obligor in a suit based on

a claim assigned in violation thereof, ZTransbel Inv, Co. v, Roth, (SeD.N.Y,
1940) 36 F, Supp, 396; see Browning v. Mawin, (N.Y, 1885) 2 N.E. 635;

me. Ve Euﬁgj&m_é (1988) 6 N.Y.S. (24) 993,
998, afftd. (1939) 10 N,Y.S. (2&) 205;8/ cf, Mayon v. Cain, (1897) 47 ¥.Y.S,
855 v 211ef

tend.ed. that a.n a.ss:.gmnent of righte to gold in a Roumanian bank by a
Delaware corporation to a New York corporation wae taken for the purpose
of bringing sult ageainet the depository for the value of the gold in
violation of Section 275, The court said in dictum that a finding that
the statute had been violated would not vest the court with power to decline
Jurisdiction, This dictum was unnecessary to the decision of the motion
before the court, because the New York corporation was rather clearly
organized for benevolent and charitable purposes and therefore not subject
to the interdict of the statute, Moreover, the court did not sasy that en
essignment in violation of the statute would not furnish a defense on the
merite to an action brought for the value of the gold, but merely that
the fact of such an assignment was not grounds for refusing to entertain
Jurisdiction,

2/ Cont'd,

authorized to do business in the state of New York or ite nominee pursuant
to a subrogation agreement or a salvage operation, or by any corporation
organized for religious, benevolent or charitable purposes,

"Any corporation or association violating the provisions of this section
shall be lisble to & fine of not more than five thousand dollars; any person
or co-partnership, violating the provisions of this section, and any officer,
trustee, director, agent or employee of any person, co«partnership, corporation
or association violating this section who, directly or indirectly, engeges or
agsists in such violation, is guilty of a misdemeanor,"

Both sections are modified by Section 275a which reads as follows:

"§ 276-a, /Limitation of preceding sections/

"Sections two hundred seventy-four and two hundred seventy-five of this
chapter do not prohibit the receipt of a bond, promissory note, bill of
exchange, book debt, or other thing in action, in payment for property
sold, or for services actually rendered, or for a debt antecedently
contracted; or from buying or receiving a bill of exchange, draft, or
other thing in action for the purpose of remittance,” '

3/ At the time the Krupp case was decided the section did not prohibit
purchasesg for the purposes of suit as distinguished from bare assignments,
The statute was amended in 1939, however, to prohibit both types of trans-
fers, Note of Commission, 1939 Leg, Doc, No, 65(0).
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C. Statute of Limitations

Some foreign and some domestic claims may be unenforcegble in the
courts of New York becsuse they are barred by the statute of limitations
of that state, The general statutes of limitations are found in the New
York Civil Practice Act, although special statutes are scattered throughout
the statutory substantive law, The time allowed in New York for bringing
actions upon contracts generally is six years, A provision to this effect
is found in Section 48 of the Civil Practice Act, which reads in part as
follows?

¥The following actions must be commenced within six years
after the cause of action hag accrued!

"l. An action upon & contract obligation or liability

express or implied, except a judgment and except as provided
by section forty-«seven and forty-seven-a, ? :

The effect of the six-year statute of limitations prevailing in
New York upon Bany contractusl claims is modified by the conflict of laws
principles expressed in Section 13 of the Civil Practice Act, These prine-
ciples will affect the enforcement of foreign claims arieing outdde of
New York and they require particular attention because they differ from
conflict of laws principles prevailing in a majority of the states,

The general conflict of laws rule with respect to causes of
action which are barred either by the law of the forum or the law of the
place where the cause of action arose is succinctly stated in Restatement,
Conflict of Laws (1934) Sec, 603, 604 which read as follows:

"8 603, Statute of Limitations of Forum,
If action is barred by the statute of limitations
of the forum, no action can be maintained though action is not
barred in the state where the cause of action arose,'

"8 604, Foreizn Statute of Limitations
If action is not barred by the statute of limitations
of the forum, an action can be maintained, though action is barred
in the state where the cause of action arose,"

Section 13 of the New York (ivil Practice Act, on the other hand,
provides that & foreign cause of action may not be prosscuted if such cause
of action 1s barred either by the laws of New York or by the laws of the

4/ TUnder sections 47 and 47a it is provided that actions on sealed
instruments, on mortgages of real property and on instruments secured by
such mortgages must be brought within six years after the accrual of the
cause of action,

(£%)
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state or country where the cause of action arose, except that where the
cause of action eriginally accrued in favor of a resident of New York,
the laws of New York shall apply, That section (as amended by the laws
of 1945) provides as followss

'i 1'5. IJ 1 o O 2 et M S
gtate, Where & cause of a.ction a.rises ou.ts:l.d.e of th:ls stata.
an action cannot be brought in a court of this state to enforce

w2 guch cause of action after the expiration of the time limited
t \, M by the laws either of this state or of the state or country where
ﬂf“’ <4 the cause of action arose, for bringing an action upon such

;q v\,

—_ L

(._\‘.c \

w7

cause of action, except that where the cause of action originally
accrued in favor of a resident of this state, the time limited

’Lf":y the laws of thig state shall apply.®

(73 a/"c‘ I It appears from this language that if a cause of action on a

e .

foreign claim arises in France in favor of a resident of France, and the
French statute of limitations upon that type of cause of action is three
years, the claim could not be enforced in New York after the expiration
of three years from the date of accrual of the cause of action, The
slxeyear period of limitations provided for in Sectiom 48 of the Civil
Practice Act would be of no avail to the claimant, If, however, the
cause of action arose in France in favor of a resident of New York, the
claimant would have the full six years to enforce his cause of action
in Kew York, ~ ¢

The effect of Section 13 as a bar to causes of action arising

outgide of New York is modified by two other sections of the Civil Practice

Act which will have an important effect upon the enforcement of foreign

claims, The first of these-is Section 19 which in certain cases suspends

the rumning of the New York statute of limitations on causes of action

vhile the obligor is outside of _nw York, That section provides as follows?

g 19, BEffe
under falge name., If, uhan the cause of act:lon accrues against
a person, he is without the state, the action may be commenced,
within the time limited therefor, after his coming into or return
to the state, If, after a cause of action has accrued against a
persony he departs from the state and remains continously sbseat
therefrom for the space of four months or mores or if, without the
knowledge of the person entitled to maintain the action, he re-
sides within the state under a false name, the time of his absence
or of such residence within the state under euch false name is not
a part of the time limited for the commencement of the action, Butb
this section does not apply in either of the following cases$

#]1, While a designation or appointment, voluntery or imvoluntary,

mgde in pursuance of law, of a resident or monresident person,
-corporation, or private or public officer on whom a summons may be
served within the state for another resident or nonresident person
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or corporation with the same legal force and validity as if
served personally on such person or corporation within the
state, remains in force,

"2, While a foreign corporation has had or ghall have one
or more officers or other persons in the state on whom a
summons for such corporation may be served,®

The importance of this section lies in the fact that it has
been construed to apply to actions based on causes of action arising
outside of New York, Plummer v. Lowenthal, (1917) 1656 N.Y.S. 220, In
that case plaintiff sued on promissory notes issued by defendant in
Illinois, Both plaintiff and defendant were residents of Illinois,
Plaintiff had brought his action after the expiration of the period
allowed for bringing actions on promissory notes under the New York
statute of limitations, &e court stated (at page 221)%

"By seckion 401 of the Code Jmow section 19 of the Civil
Practice Aqk/ it is expressly provided as follows:

®fIf, when the cause of action accrues against a person, -
he is vithont the state, the action may be commenced within
the time limited therefor, after his return into the state,®

"For this reason, since the :pla.intiff and defendant are -
both residents of Illinois, and the cause of action accrued
there, our own statute has not run, and will mot start to run,
until the coming into the state of the nonresident, and hence
the limitation imposed by our statute is not applicable,

It would appear from this language that the applicable New York
statute of limitations on a claim arising in a foreign country against a .
person outside the state of New York to whom Section 19 of the Civil Prace
tice Act applies would not begin to run until the obligor comes to New York,
See Myers ve Credit Lvonnalse, {¥.Y. 1932) 182 N,E, 61, Whether Section 19 .
also suspends the running of the statute of limitations of the state or
country where the cause of action arose apparently has not been decided,

Another section of the Civil Practice Act which limits the effect
of Section 13 and which may be available to certain classes of holders of
foreign claims as a suspension of the running of the applicable Nw York
statute of limitations is Section 27, which provides:

"8 27, Effect of war on right of alien. Where a person
is disabled to sue in the courts of the state by reason of ;
either party being an alien subject or citizen of a country - ;
at war with the United States, the time of the continmance of
the disebility is not a part of the time limited for the
commencement of the action,"

-1
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The rule in New York has long been that an alien enemy residing
in the enemy's country cammot during the war prosecute an action in the
New York courts. Rathharth v, Harzfeld, (1917) 167 N.Y.S. 199, aff'd
(1918) 119 N.BE, 1075; Sapderson v. Morgan, (1868) 39 N,Y., 231; Jackson V.
Decker, (N.Y. 1814) 11 Johns, 417; Bell v. Chspman, (N.Y. 1813) 10 Johns, 182;
cf. Carpenter v. Bawyer, (U.S. 1871) 14 Wall, 216, There is a qualification
of this rule to the effect that the incapacity to sue applies only to alien
enemles who are within their own territory. _a,nggmn v. Morzan, supra.
Section 27 of the Civil Practice Act appears to be designed to mitigate the
hardship imposed upon enemy aliens by the rule that they cannot sue during
hostilities so long as they remain in enemy territory, It will be noted
that the terms of the section are so phrased as to extend the period of
limltation only on claims by or against Ya subject or citizen of a country
at war with the United States," Thus it would seem from & literal reading
of Section 27 that that section would not suspend the running of the
statute of limitations on a claim held by a person who is not a subject
or ci tizen of a country at war with the United States, but who, becaunse he
resides in enemy-occupied tertitory, is both an “Yenemy" under Section 2 of
the Trading with the enemy Act and an "enemy national® under General Ruling
No. 11, If the reason for the statute is taken into consideration, however,
it would seem that the running of the period of limitation on claims of
persons in occupled territory should be suspended, The rule that an enemy
in the enemy's country cannot sue in the courts of New York during hosti-
lities has been held to mean that a person in territory occupied by the
eneny cannot sue during hostilities even though he is neither a citizem or

subJect of a country with which the United States is at war, H, P, Drewry,
A4RyLe v, Onassls, (1943) 42 N.Y.S, (2d) 74, aff'd. (1944) 63 N.E. (24)
243, It would seem to be a most unjust construction of the statute to

5/ If e literal construction of Section 27 is proper, subjects and citizens
of "real" enemy countries may be in a more favorable position with respect

to enforcing their claims tham subjects and citizens of occupied territories,
since the running of the statute of limitations would be suspended as to
claims of the former under that section, but not as to claims of the latters
As pointed out in the text, there are reasons why a literal construction
would appear to be undesirable, Such a comstruction would not, however,
eppear to violate the provisions of treaties to which the United States is

a party, In treaties with Poland, (1931) 48 Stat, 1507, 1508; Austria, (1928)
47 Stat, 1876, 1878; Estonia, (1925) 44 Stat, 2379, zzao Latvia, (1928)

45 Stat, 2641, 2642 and Norway, (1928) 47 Stat, 2135, 2136, the following
provision appears?

"The nationals of each High Contracting Party shall enjoy
freedom of access to the courts of justice of the other on con-
forming to the local laws, as well for the prosecution as for the
defense of their rights, and in all degrees of Jurisdiction
established by lawh,

It will be noted that the terms of this provision do not require that the
nationals of the High Contracting Party dealing with the United States shall
have access to the courts in the United Staetes on exactly the same terms as
nationals of all other foreign countries, The "most favored nation' clauses
of the above treaties do not inject such & requirement into the provision,
because in none of such treaties do such clauses relate to the right of
access to the courts,
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hold that it suspends the operatiorn of the statute of limitations on
claims in favor of "real' enemies because they cannot sue during the

war, but does not suspend it on claims of resldents of occupled countries
who likewise cannot sue during the war, A construction that the operation
of the statute of limitations is suspended by Section 27 with respect to
claims of persons who are enemlies merely because their countries were
invaded by the enemy, would seem to be justified both because such persons
are affected by the hardship which the statute was intended to alleviate
and becauge the Civil Practice Act is to be "liberally construed!, New
York Civil Practice Act, § 2,

The effect of Section 27 of the Civil Practice Act is qualified by
Section 28 which provides:

A person cannot avail himself of a disability unless it
exigted when his right of action or of entry accrued."

The Court of Appeals has held that Section 28 applies to the
disability to sue referred to in Section 27, and that consequently where
a claim accrues prior to the outbreak of hostilities, the claimant cannot
rely upon Section 27 to suspend the running of the period of limitatims
during the course of hostilitiess Nathan v. Bquitable Prust Co.,
(N.Y, 1929) 166 N.E. 282, It is therefore clear that no claim which
accrued before December 11, 1941 (or December 8, 1941 in cases where Japan
is the enemy country involved) is protected from the running of the statute
of limitetions by Section 27,

D, Xecessity of Demand

Certain types of foreign and domestio claims will be unenfarceshle
unless there has been a demend for performence made upon the obligor by
the obligee. A demand for performance is not a necessary condition
precedent to the accrual of a cause of action on every contract, Where
an agreement 1s absolute and unconditional the general rule is that no
demand for performance is necessary, 17 Ced.S. Contracts, sec, 478; Cf.
Bintz v. Mig~City Bank Corporation, (1928) 229 N.Y.S. 390, Where, how-
ever there is no fixed time for performance, a demand is ordinarily
necessary to put the obligor in default, Lgwson v. Hogan, (1883) 93 N.Y.
39; Beechwood Gun Club v. City of Beacon, (1933) 275 N.Y.S. 249, aff'd.
(1934) 275 NeYeSe 2194 One of the most common types of actions where a
demand is usually required is an action by a depositor to recover his
deposit from a bank, 3Bllt of Brit, Wo, Am. v, Nat'l B N, Y.
(1882) 91 N.Y, 106; Stevens v. First Nat. Bank of Pasinted Pogt, (19405 :
18 N,Y,S, (2d) 451, aff'd, (1940) 19 N.Y.S. (2d) 316; Delshunty v. Central
Nat. Bapk, (1899) 56 N.Y.S. 39, aff'd, (1901) 71 N.Y.S. 416, ‘

Authority is lacking as to what law governs the necessity for a

demand on contracts which are made and performable outside the forum, It
would seem that the necessity for demsnd in such cases should be governed
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either by the law of the place where the contract was made or by the law
of the place where it was to be performed, under the doctrine prevalling
in New York that where a contract is made and is to be performed in a
foreign country the laws of that country govern the performance of the
contract, Holzer v. Deytschs hsbenn sselschaft, supras Cf. Re-
statement, Conflict of Laws (1934) Sec. 369. The Gourts of New York do
not appear to have considered the conflict of laws question, however, and,
in cases where actions have been brought on foreign claims, they have
applied their own internsl laws in determining whether a demand was necessary,.
Sokoloff v. National City Bapk, (N.¥Y. 1928) 164 N.E, 745; Vep Der Veen v.
Amsterdemsche Banlk, (1942) 35 N.Y.S. (2d) 375 Silverman v. National City
Bapk of New York, (1928) 232 N.Y.S. 339, 2

The problem of whether a demand is necessary as a condition precedent
to the enforcement of a claim against the owner of blocked assets will
probably occur most frequently in cases involving bank deposits, and for -
this reason the internal laws of New York with respect to the necessityof
& demend will be considered in some detall insofar as they apply to bank
deposits,

The typlcal bank deposit claim will be a foreign claim, based on a
deposit in a bank in a foreign country by a resident of that country., The
bank may have a head office in one country and branches in various other
countries, It may be conceded that the depositor could not ordinarily enforce
his cleim to the deposit in the New York courts without having first made
e demand for payment, M_M_M ve. Mer, Nat'l Bank of New York,
supra; Stevens v. First Nat. Bank of Painted Pogt, supra; Delahunty v.
Central Nat, Bapnk, supre, A more difficult question is where the demend
mst be made if the bank has more than one branch or office.

The New York courts have held that & bank deposit is paysble only
at the branch or office vwhere the deposit is held, 3Bluebird Undergerment
Sorporation v. Gomez, (1931) 249 W.Y.S, 319; Cf. Chrzanowsks v, Sorn Exch, .
Bapk, (1916) 169 N.Y.S, 385, aff'd, (1919) 122 N.E, 877, From this it has
been reasoned that the d.emand. must be made at the branch or office where
the deposit is pavable. ﬁur_‘@ngh v. Yokohama Specie Bank, (1933) 269 N.Y.S.
65' d Und AYLON 8
angm j,jx Bapk gf Ngw Yg:k _g_m Cf, L, C, Smith & B W
Co. v, Credit Lyonneis, (N.Y. 1934) 194 N,E., 57, In the Murtansh case, a
Japenese citizen in the United States had a deposit of yen in the home
office in Japen of a Japanese bank, An action was brought on behalf of
the depositor to recover the deposit, No demend had been made on the
home office in Japen, but a demand had been made upon the New York branch
of the bank, The court dismissed the complaint on the ground that a8 demand
should have been made on the home office since the deposit was maintained
there, In other cases, the courts have assumed, without directly deciding,
that where a demend is necessary it should be made at the branch or office

8/ See Mr, Hartwig's memorandum of July 6, 1944,
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vhere the deposit is payable, Sokoloff v, Natiopal City Bank, gupras

Silvermen v, National City Bapk of Wew York, suprae

Although it is the general rule in New York that a demand must be
mede as a condition precedent to the recovery of a deposit from a bank,
and that such demand must be made upon the branch or office where the deposit
is maintained and psyable, there are some conditions which operate to excuse
the necessity of ademand, One of these, which is especislly appliceble te
nmany deposits with banks having blocked assets in the United States, is dis-
cussed below,

It is the rule in New York that where a demand would be useless and

futile, if made, demand is excused. Sokoloff v. National City Bapk, supras

s¢e Vap Dor Veen v. Amsterdamsche Bapk, supra; Silverman ve. National City
Bank, supra, This is especially true vhere the conduct of an unlawful or
unrecognized government renders the demsnd useless, Thus, in the Sokoloff
case 1t was held that where a Russian branch of a New York bank had been
selzed by the unrecognized Soviet government subsequent to the Soviet
revolution, and the depositor ¥would have been shot®, had he demanded payment
et the branch, a demand against the branch was useless and excused, In the
Yan Dor Veep case, it was said that a demand in person by the depositor
ageingt a Dutch bank was excused in view of the fact that the Netherlands
had been invaded by the Nazis and the depositor, who had fled from the
Netherlands, would have "been shot or placed in a concentration camp" had
he returned to the Netherlands to make his demand,

In cases where a depositor maintains a deposit with a bank in one
of its branches or offices in enemy-occupied territory, it would seem that
under the rule of the Sokoloff case, he could enforce hisg claim without first
making a demand on the branch or office where the deposit is maintained, if
it is established that a demand would have been futile if made, Whether, in
view of the futility of meking a demand on the branch or office where the
deposit is meintained, he must make a demand upon the home office (provided
it is not in enemy-occupied territory) is a more difficult question. In the
Sokoloff case, it does not appear in the court'’s statement of the case
whether the plaintiff depositor had made a demand upon the home office of the
bank in the United States prior to the bringing of suit, The court held the
plaintiff could recover because demand on the Bussian branch was useless,

/ but 1t did not discuss the question of whether a demand should have been made
on the home office, In Silverman v. Natiopsl City Bapnk of New York, supre,
the court assumed that e demand by the depositor against the Russian branch
of en American bank was excused when the branch was "nstionalized® by the
Soviets, but gave Judgment for the defendent bank, partly on the ground that
no demand had been made of the home office in the United States,
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As stated on pege one, claims against owners of blocked assets
which are held by persons who are both citizens and residents of the United
States, and which accrued in the United States to persons who were both
citizens and residents of the United States are, for convenience, referred
to herein as "domestic" claims, Claims which either accrued in foreign
countries, accrued to clitizens or residents of foreign countries, or are
held by citizens or residents of foreign countries, are referred to as
¥foreign' claims, A claim is "foreign" if: (1) it accrued in a foreign
country (23 it accrued to a citizen of a foreign country (3) it accrued
to a resident of a foreign country (4) it is held by & citizen of a
foreign country, or (5) it is held by a resident of a foreign country. It
is proposed to consider below whether holders of domestic claims are en~-
titled to priority over holders of any of the above five types of foreign
claimg in the distribution of the assets in New York of their comumon
obligor upon the latter'!s insolvency or bankruptcy, For the sake of
simplicity it will be assumed that the obligor is & corporation which was
organized under the laws of a foreign country and which has assets in New
York, Oonsideration will be given both to the laws of New York and to
the Federal Bankruptcy Act,

4. Ihe Constitutlonal Question

In general, there would appear to be no constitutional barrier
to the State of New York's according priority to domestic claims over any
of the five types of foreign claims in the distribution of the assets of an
insolvent debtor, 4 state may not grant priority to the claims of its own
citizens in the distribution of the assets within its borders of an ine
solvent foreign corporation if to do so would deny equality to claims of the
same class belonging to citizens of other states of the United States,
Blake v, McClung, (1898) 172 U,S. 239, The doctrine of that case is based
on ‘the "privileges and immunities" clause of U, S. Const, Art IV, sec., 2,
which is construed to prohibit & state from discriminating agalnst creditors
who are citizens of other states in the distribution of the assets in the
state of an insolvent foreign corporation, But the "privileges and
immunities” claunse protects only "citizens of each state', 7/ Since a
corporation is not a citizen it affords no protection to corporations even
if they are domiciled in the United States., Blake ve. MgClung, supra.
Clearly it does not protect citizens of foreign countries from discrimination,
since they do not come within the meaning of the term "citizens of each state',
It is held also that the Fourteenth Amendment of the Constitution does not
proclude a state from according priority to local creditors as againet

2/ The clause reads as follows: "The Citizens of each State shall be
entitled to all Privileges and Immunities of Citizens in the several States."
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creditors who are nationals of foreign countries and whose claims arose
sbroad, United States v, Pink, (1942) 315 U.S, 203, 228; Digconto Gessels
gchaft v, Unm s (1908) 208 U.S. 570, It appears, therefore, that

New York could within the limits of the Federal Constitution, accord
priority in the distribution of the assets in New York of an insolvent
foreign corporation to creditors who are residents or citizens of the
United States as against creditors who are citizens or residents of foreign
countries, There is apparently no reason why it could not accord priority
to domestic claims over each of the five types of foreign claims, above
enumerated, Some exceptions might be found to this power, such as if New
York attempted to prefer claims arising in New York to citizens of New
York over claims of the same class arising in New York to aliens residing
in New York, A discrimination against forelgn claims of this type might
violate the "equal protection® clause of the Fourteenth Amendment of the
Constitution, OCf. United States v. Bink, supras Bleke v. McClung, supra.
In general, however, there appears to be constitutional power for a state
to accord priority to domestic claims over foreign claims, The important
question is whether the State of New York has in fact done so, 1t is
believed that whether or not domestic claims are entitled to priority

over foreign claims in the digtribution of the assets in New York of an
insolvent foreign corporation depends upon whether there is an applicable
New York statute according such priority., Statutes which accord priority
to domestic claims and to some foreign claims over some, but not all,
types of foreign cleims, are set forth in the following subdivision of
this memorandum,

B, Statutes Providing for Priority

It is settled that where a statute requires a foreign corporation
as a condltion precedent to doing business in the state to deposit assets in
the state for the protection of a certain class of domestic creditors, such
class wlll have priority in the payment of claims from the assets deposited
upon the corporation’s insolvency. Ip re Stoddard, (N.Y. 1926) 151 N.E, 159,
In that case a Norwegian insurance coupany had deposited securities with the -
state superintendent of insurance under a statute which required the company,
as & condition precedent to its doing business in New York, to deposit the
securities "for the benefit of the policy holders in any of such states or the
United States" or "for the general benefit and security of all its policy
holders in the United States", Later the company became insolvent., A domi-
clliary receiver was appointed in Norway and the state superintendent of
insurance took possession of the securities deposited with him and of other
agsoets of the company in the United States, The court held that claims
based upon policies issued to residents or citizens of the United States by
agencles of the company doing business in the United States were entitled
to priority in payment from the assets deposited, The court also held that
the statute was not designed for the protection of citizens and residents of
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the United States to whom policies were issued outside of the United
States, and thet such persons were therefore not entitled to priority.

‘A derivative of the statute considered in the Stoddard case is
now 1n force in New York and is found in Section 104 of the (FNew York)
Insurance Law which reads as follows!

¥1. No alien ingurer now or hereafter authorized te do an
insurance business in this state, shall do such business herein
unless it shall have securities deposited (for the benefit of
all of its policyholders, or of all of its policy holders and
creditors, in the United States) with the superintendent or
with the proper state officers of other states or held as
trusteed assets in an amount at least equal to one hundred
fifty per centum of the minimum capital required of like
domestic stock lnsurers to transact the same kind or kinds
of business which such alien insurer is licensed to do in
this states « « of

(2) Baniking Law

Section 606, Subdivision 4(a) of the Banking Law provides that the
Superintendent of Banking mey under certain conditions, teke possession of
the business and property in New York of a foreign banking corporation, and
liguidate them, glving priority to the creditors of the corporation whose
claimg arose from transactions with the New York agency of the corporation,
or whose names appear as creditors upon such agency!s books, Subdivision 4
reads as follows:

¥4, (a) The superintendent mey also forthwith tseke
possession of the business and property in this state of any
foreign banking corporation, which has been licensed by him
under the provisiong of this chapter, upon his finding that
any of the reasons E/ enumerated in subdivision one of thie
section exist with respect to such foreign banking corporation
or that it 1s in liguidetion at its domicile or elsewhere,

§/ Among the reasons enumerated in subdivision one are the following!

"(¢) / The banking corporation appears to the Superintendent to bg/
in an vnsafe or unsound condition to transact its business:

LR B

“"(g) [The banking corporation appears to the Superintendent to
have/ an impairment of its capital; or, in the case of & savings and
loan or credit union, . . . assets insufficient to pay its debts and
the amount due members upon their shares;"
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After taking possession thereof the superintendent shall
liquidate the business and property of any such foreign
banking corporation in accordance with the provisions of

this chapter applicable to the ligquidation of banking organ-
izations; provided, howsver, that the claims of creditors of
such corporation arising out of transactions had by them with
its New York agency or agencies or whose names appear as
creditors on the books of such agency or agencies shall be
preferred against the assets of such corporation in this state
without prejudice to their right to share in the other assets
of such corporation,

¥(b) Whenever the claims of such creditors, together with
interest thereon, and the expenses of the liquidation have been
pald in full, the superintendent upon the order of the supreme
court shall turn over the remaining assets to the principal
office of such foreign banking corporation, or to the duly
appointed domiciliary liquidator or receiver of said foreign
banking corporation,!

It will be noted that the test of priority under this section is
not the residence or citizenship of the creditor, nor the place where the
claim arose, but whether or not his claim arose with reference to the business
of the New York agency of the foreign bank, a

(3) Statute Proyiding for Receivership of Asgets
of Forejgn Corporations

Section 977<b of the New York Civil Practice Act provides for the
appointment of a receiver in certain enumerated cases of the assets in the
state of New York which belong to & foreign corporation, It provides for
the payment of creditors? claims out of such assets and sets up a system
of priorities which in some cases favors the claims accruing to “persons residing
and corporetions organized in the United States or in a state thereof!
over like claims of foreign creditors, Material parts of Section 977=b
are listed as follews!

"l. An action may be instituted in the supreme court for
the appointment of a receiver of the assets in this state of a
foreign corporation, whenever such foreign corporation has assets
or property of any kind whatsoever, tangible or intangible, within
the state of New York, and (2) it has heretofore been or is herew
after dissolved, liquidated or nationalized or (b) its charter or
organic law hag heretofore been or hereafter is suspended, repealed,
revoked or annulled, or (c) it has heretofore ceased or hercafter
ceases to do business, whether voluntarily or otherwise or by ,
reason of the expiration of the term of its existence or by revo-
cation or annulment of its organic law or by dissolution or
otherwise,

O

%16, Upon settlement of the receiver's account, the court must

direct payment in the following order and mennert
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"a. The costs and expenses of the action and of the
recelvership and the commissions and allowances and attorneys'
fees in connection therewith shall first be paid, and if the court
is satiefied that the action has been of benefit to the creditors
of the said defendant it mey allow the plaintiff his reasonasble
expenses including attorneye' fees in connection with such action.

"b. The allowed claims, if any, of creditors with valid
attachments issued out of any court in the state prior to the
comnencement of an action pursuant to this section, shall then be
paid in the order of their priority. Attachments issued after the
commencement of an action for the appointment of a receiver pursuant
to this section shall be entitled to no priority by reason thereof.

“¢. The allowed claims which prior to the appolntment of a
recelver hereunder accrued to or arose, wholly or partly, in favor
of persons residing and corporations organized in the United States
or in a state thereof and the allowed claims based on causes of
action which accrued or arose in the state of New York shall then be
paid.

"d. The allowed claims of all other creditors of the corpora-
tion shall then be paid.

"Any surplus remsining after meking all of the aforesaid payments
in the order mentioned shall then be paid to the stockholders of the
corporation who have proved claims as such pro rata in accordance with
their stockholdings, or in the discretion of the court, to the recelver
or liguidator, if any, appointed in the domicile of the corporation or
elsevhere, provided such receiver or liguidator has proved his right
thereto."

There are few decisions construing this statute, which was originally
enacted in 1936, and none construing the priority provisions of Subdivision 16.
The scheme of priorities established by that subdivision seems to be fairly
clear, however, even in the absence of construction. It is apparent that when
a foreign corporation is put in receivership under the terms of the section,
the expenses of the receivership, and other expenses provided for in Subdivi-
sion 16a, will first be paid from the New York assets of the corperation.
After all payments under Subdivision 16a have been made, the remaining assets
will be distributed first to the creditors named in Subdivision 16b, second
to those named in 16¢, and third to the credltors named in Subdivision 164.
If there is any surplus remaining after the payment of creditors entitled to
payment under 16b, 1l6¢ and 164, it will be distributed to the stockholders of
the corporation or, in the discretion of the court, to the domiciliary receiver
or liguidator, if any. The only further problem is to determine who the
creditors are who are included in the provisions of Subdivision 16b, 16c and
164, respectively, The following enumeration based upon citizenship, residence
and place where the claim arose is submitted for each of the three classes of
creditors:
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abdivigion 16b.

This class appears to include any creditor with a vealid
attachment issued out of a court of the State of New York prior
to the commencement of receivership proceedings, regardless of
whether such creditor is!

(1) a citizen of the United States
(2) & citizen of & foreign country
(3) a resident of the United States, or
(4) a resident of a foreign country

1

and regardless of whether his claim arose

(1) in the United States, or
(2) 1in a foreign country, 9

Subdivision 16c.

Thie class appears to include any creditor not included in
Subdivision 16a or Subdivision 16b whose claim arose in the State of
New York, prior to the appointment of a receiver for the New York
assets of the debtor corporation, It includes any such creditor
regardless of whether he 1is:

(1) & citizen of the United States

(2) a citizen of a foreign country

(3) a resident of the United States, or
(4) a resident of a foreign country.

The class also includes any creditor not included in
Subdivision 16a or Subdivision 16b whose claim arose gutgide
the State of New York prior to the appointment of a receiver
for the New York assets of the debtor corporation, provided
such claim arose in favor of:

(1) a person residing in the United States, or
(2) a corporation organized in the United States or a
state thereof,

2/ Vhere the New York assets of a foreign corporation have not been

placed in receivership under Section 977«b, it appears that priority among
attaching creditors of the corporation depends upon the order in which
their attachments were levied and not upon the residence or cltizenship

of the creditors or upon the places where the creditors' claims arose,

In Anglo-Continentale Trust M, V. Allgemeine, Btg., (1939) 13 N.Y.S. (24)
397, a Netherlands corporation and a Liechtenstein corporation secured
ettachments against property in New York of a Germen corporatiorn, This

same property was later attached by a New York bank, as trustee for_New York
and foreign bondholders, The court stated in dictum that the "Trusteels

subsequent attachment of such funds is subject to that of the plaintiffs

{’che attaching foreign corporationgl" Cf. Guffanti v. National Surety Co.,
1909) 90 N.E. 174,
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Subdivision 16d.

This class includes all creditors not included in Subdie
visions 16a, 16b ar 16¢, The class appears to include the
following creditors, among others:

(1) any creditor regardless of citizenship or residence,
whose claim is not payable under section 1l6a, if such
claim arose after the appointment of a receiver for the
New York assets of the debtor corporation,

(2) any creditor whose claim is not payable under Subdi-
vigion 1l6a or Subdivision 16b, if such claim arose
outside the State of New York in favor of a resident
of a foreign country or & corporation organized under
the laws of a foreign country,

It ie apperent that the schems of priorities provided by Subdivi-
sion 16 of Section 977=b makes no distinction between creditors who are
citizens of the United States and those who are citizens of foreign countries,
It does make a distinction between residents of the United Stetes and residents
of foreign countries, but only to a limited extent, A creditor having a
claim which arose in favor of a resident of the United States is entitled
to priority in payment over a creditor whose claim arose in favor of & resim
dent of a foreign country only if the latter claim arose outside the State of
New York and is not secured by an attachment, This same limited distinction
is made between creditors having claims which arose in favor of corporations
organized in the United States and those having claims which arose in favor
of corporations organized in foreign countries, It may be observed that the
distinction between residents of the Unit ed States and residents of other
countries, made by the statute, has reference to the person in whose favor
the claim orginally arose, and not to the person having title to the claim
et the time of payment, It would appear, therefore, that a resident of a
foreign country who is the assignee of a claim originally accruing to a
resident of the United States would share on an equal footing with claimants
who are residents of the United States, even though the claim did arise
outside the State of New York,

Subdivision 16 of Section 977=b is of course applicable to the
distribution of the assets of a foreign corporation only when such assets
are placed in receivership under the provisions of that section, The grounds
for bringing en action for the appolntment of a receiver are set forth in
subdivision 1 of the section, quoted @bove. Insolvency is not one of the
grounds for the bringing of such actim, but it is likely that when any of
the enumerated grounds existe, insolvency will often be present, It 1s
apparent therefore that the scheme of distribution of the New York assets
of a foreign corporation contained in Subdivision 16 of Section 977~b is
not necessarily a rule for the distribution of such assets where the corpor=
ation is insolvent, It is such a rule only if insolvency is accompanied by
the dissolutlon, liquidation, nationalization or ceasing to do business,
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10/ . .
etc., ™ of the forelgn corporation plus the institution of receivership
proceedings against the New York assets of the corporation, Consequently
it would not be necessary for any plan devised for the licensing of payment
of creditors' claims out of the blocked New York assets of a foreign corpora~
tion to follow the scheme of priorities contained in the statute, except
perhaps in cases where such assets have been placed in receivership under
the provisions of the statute, '

C., _Priority in Absence of Statute

In the absence of a statute providing for a different rale, it
appears that under the law of New York, no priority based upon citizenship
or residence of the creditor, or upon the place where the claim arose, would
be accorded to anyone in the distribution of the assets in New York of an

insolvent foreign corporatiom., People v. Granite Provident #ss'm., (N.Y. 1900)
55 N,E, 1063, The court in that case announced the rule to be as follows!

%A1l creditors of a corporation, wherever residing, are
entitled, in case of insolvency, to have the generzl assets
distributed among them upon principles of perfect equality,"

In Drury v. Doherty, (1926) 215 W.Y.S. 613, the court sald:

"If the corporation is absolutely insolvent in the absolute
sense, the preference extended to our citizens can only cover the
mere determination of the amount of their claims in this jurisdic-
tion, OCourts are without power to favor domestic creditors in the
actual distribution, which mst be made upon the principle that
equality 1s equity,"

In Mitchell v. Bango De Londreg, (1920) 183 N,Y.S, 446, an action
in which plaintiff, a creditor of an insolvent Mexicen corporation, sought the
appointment of a receiver to preserve the assets of the corporation in New
York and to enjoin the Comision Monetaria of the Mexican Government from
collecting them, the court said:

“In a case, however, where a corporation is in the hands

of a recelver or liguidator appointed by a foreign state it

has been repeatedly held that a creditor in this state, whether
his claim is reduced to Judgment or not, must recognize the
insolvency proceedings in the foreign state, and he can gain no
preference over any other creditors of the corporation mwpon the
assets of the insolvent corporatlon vhich may be located in
this state,"

The federal courts in New York have expressed the same view,
Thus in Sands v. B, S, Greeley & Co,, (C.C.A., 24, 1898) 88 F, 130, the
court saids

10/ See Subdivision 1 of Section 977wb,
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"Courts of justice make no distinction between foreign
and domestic creditors when their claims are of equal validity.
After the appointment of the anecillary receivers, all the credi-
tors of the insolvent corporation who had not acquired some
priority of lien upon its assets were upon an equal footing, « »

"The orders which have been appealed from were a proper
exercise of Judicial discretion, If they had directed
appropriation of the fund to satisfy the debts of resident
creditors except as to the surplus, the rule that equality
among creditors is equity would have been ignored,"

The rule announced in these cases is in harmony with the rule
.relative to receiverships expressedin Restatement, Conflict of Laws (1934)
sec, 554, as follows!

“Subject to valid cleims against or liens on specific funds
and to preference given to creditors of a particular class, all
creditors of [a receivership/ estate who have proved their claims
in a competent court in which there are receivership proceedings
are entitled to share pro rata in any application of the assets
of the local receiver to the payment of claimsg, 1,x§§ngg§ng4m§

the jggxggg of such assets. or of jgg_ggglggggg
shix d s." (Underscoring supplied).

Among the few cases cited in the various state annotations to the

Restatement, are People v. Granite P t Ags'n, supra, and In re Stoddard,
supra. The latter case will be stated in more detail below,

The rule that a state will not, in the absence of statute, accord
priority to the claims of domestic creditors in the distribution of the
agsets within 1ts borders of an insolvent foreign corporation appears to
be the general rule followed in other states of the United States as well as
in New York, Brunner v. York Bridse Co., (1916) 90 S.E. 233; Thornley V.
JIxCy Walgh Co,, (Mass, 1910) 92 N,E. 1007; Engineerinz Co. v. Perrymen Elec-
trigc Co., (NoJ. Bq, 1933) 166 A, 461, aff'd. (1933) 168 A, 298; ses
Forrington Co. Ve Sidway-Topliff Cg., (CoCoby - 7th, 1934) 70 F.(2d) 949.

In the Thornley case the court stateds

"In an ancillary receivership in our courts, preference
will not be given to domestic creditors unless it appears that
there is danger of discrimination against them in the forum of
the principal receivership, and then only so far as 1s necessary
to counteract such discrimination,”
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And in the Perrymsn case, it was saids

It is a well established rule of law that all creditors
of a corporation, wherever residing, are entitled, in case of
its insolvency, to have its general assets distributed among
them upon principles of perfect equality, and that the courts
of one state have no right to favor domestic creditors.”

In none of the above cases from which quotations have beern given
does it appear affirmatively that claims of creditors who were not citizens
or residents of the United States were involved, For that reason a ststement
of the fact situations involved has not been given, since all of the cases
are distinguishable on their facts from a case involving the relative rights
of creditors who are citizens or residente of the United States and those who
are citizens or residents of foreign countries, The language used by the courts
in these cases, however, is significant, It has not been limited to & statement
that local creditors are entitled to no priority over creditors of other states
of the United States. It has, rather, been to the effect that gll creditors of
a corporation, whereyer residing, are entitled, in case of insolvency, to have
the general assets distributed among them upon principles of perfect equality,

In In re Stoddard, supra, the question of whether citizens or
residents of the United States were entitled to priority over citizens or

residents of foreign countries in the distribution of the New York assets of
an insolvent foreign corporation was squarely vpresented. In that case &
Norwegian insurance corporation became insolvent and a domiciliary receiver
for the corporation was appointed in Norway, The company was dolng business
in New York and had been required by a statute of New York to deposit assets
in that state for the protection of policy holders in the United States who
obtained their policies from agencies of the company doing business in the
United States, Upon the insolvency of the insurance company, the New York
state superintendent of insurance took possession of the assets deposited in
the states Three classes of claims were filed with the superintendent for the
purpose of having the assets in his possession applied in satisfaction of such
claims, These were! (1) claims based on policies issued to residents or
citizens of the United States by sgencies of the insolvent corporation doing
business in the United States, (2) claims based on policies issued in foreign
countries to residents of the United States, and (3) claims based upon
policies issued in foreign countries to residents of foreign countries.

The trial court held that claims of the first class should be paid first
since the statute required the deposit of assets in New York for the pro-
tection of persons having claims in this class, The trial court also held
that any surplus of assets after payment of the first class of claims should
be applisd to the satisfaction of claims held by citizens and residents of
the United States upon pollicies issued by the insolvent corporation through
its foreign agencies., The trial court made no provision for payment of the
claims of cltizens and residents of forelgn countries whose policies were
issued by foreign agencies of the corporation, On appeal to the Court of
Appeals it was contended in support of the triel court®s ruling (which had
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been affirmed by en intermediate appellate court) that "under general
princliples of equity and public policy it is the duty of the superintendent
having these assets in his possession to apply them to the satisfaction

of the claims of domestic creditors," The Court of Appeals after construing
the statute requiring the deposit to be designed for the protection of only
such residents and citizens of the United States as had acquired theilr
policies through agencies of the insurance company in the United States,
was presented with the problem of whether other citizens and residents of
the United States were entitled to priority in psyment from the surplus
over citizens and residents of foreign countries, The court held in the
negative, thus reversing the ruling of the lower courts, The court

held that no priority should be accorded and that the surplus assets should
be transmitted to the domiciliary receiver in Norwey, The court said:

¥, . « we are brought to the proposition . . . that
there is some principle of equity, comity, or public policy
which authorized the application of the funds in the hands
of the superintendent to payment irn full of locel creditors
before transmission of any gurplus to the primery or domi-
ciliary receiver [in Norwasy/. We know of no such principle
which, under the circumstences of this case, is recognized
by our courts , . . The ordinary rule of the distribution
of the assets of an insolvent is equallty amongst creditors
of the same class, and this rule requires, subject to the
consideration hereinafter discussed, transmission of the funds
in the hands of the superintendent as ancillary receiver, and
not subject to any particular clalm gr lien ag hereinbefore
discussed, to the primary receiver [in FNorwsy/ for distribu~ 11/
tion pro rate amongst the creditors of the Ingurance Company,"—

It 1s clear from the Stoddard case that the rule in New York
is thaet in the absence of statute, there is no discrimination between
claims of clitizens and residents of the United States and claims of citizens -

11/ In commenting on In re Stoddard, ithe Court of Appeals seid in In re
People (N.Y, 1928) 163 N.E. 1293 "/ In In re Stodderd/ we held that

only those who dealt with the company in the United States were entitled

to the protection of the statute and 'to share in the distribution made
thereunder.! Other creditors, including American cltizens, may share

only in the distribution of assets of the foreign liquidators, appointed

in the jurisdiction whers the corporation is domiciled, to whom the '
superintendent must transmit any surplus of the funds in his charge,

remaining after the payment of those creditors who are entltled to

payuent therefrom.” (Underscoring supplied),
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and residents of a foreign country in the distribution of the assets

of an insolvent foreign corporation, The case therefore stands for the
proposition that no priority is accorded to domestic claims over foreign
claims, unless otherwise provided by statute, It is true that domestic
claims were in that sase accorded priority over claims which were "foreign"
for the sole reason that they accrued abroad, or accrued on policies sold
to American citizens abroad, but this result was reached from a construc-
tion of the statute which was held to create the priority,

D. Federal Bankruptcy Act

Although it appears that under New York law foreign and domestic
claimg would participate equally in the distribution of the assets in
New York of an insolvent foreign corporation except where s different
rule is provided by statute, it yet remains to be seen what the rule is
under the Federal Bankruptcy Act in cases where that act applies,

The federal courts have jurisdiction to adjudicate the bank-
ruptcy of corporations which are domiciled in foreign countries, but which
have property in the United States, This power is conferred by section 2
of the Bankruptey Act, 30 Stat, 545, as amended, (U.S.C, title 11, sec, 11)
which provides in part°

o, The courts of the United States hereinbefore defined
as courts of bankruptey are hereby created courts of bankruptcy 12/
and are hereby invested, within thelr respective territorial
limits as now established or as they may hereafter be changed,
with such jurisdiction at law and in equity as will enable them
to exercise original jurisdiction in proceedings under this Act,
in vacation, in chambers, and during their respective terms, as
they are now or may be hereafter held, to —-

#(1) Adjudge persons bankrupt who have had their principal
place of business, resided or had their domicile within their
respective territorial Jjurisdictions for the preceding six months,
or for a longer portion of the preceding six months than in any
other jurisdiction, or who do not have their principel place of
business, reside, or hsve their domicile within the United States,
but have property within their jurisdictions, or who have been
adjudged bankrupts by courts of competent jurisdiction without
the United States, and have property within their jurisdictions; . . "

12/ "Courts of Bankruptcy" are defined in section 1 of the Bankruptcy Act,
30 Stat, 544, as amended, (U.S.C, title 11, sec. 1) as follows:

"ICourts of bankruptey'! shall include the district courts of the
United States and of the territories and possessions to which this Act
is or may hereafter be applicable, and the District Court of the United
States for the District of Columbia."
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It appears from this section that a foreign corporation (other
than a corporation which, under section 4 of the Act, is not a person
who may become a bankrupt)lﬁ/ which does not have its principal place
of business, reside, or have its domicile in the United States, but
which has assets in the State of New York may be adjudicated. a bankrupt
by the District Court of the United States for the district where the
assets are located., A forelgn corporation (other than a corporation
vhich, under section 4 of the Act, is not a person who may become a
benkrupt)i3/ which has property in the State of New York and which has
been adjudged a bankrupt by a court of competent jurisdiction in a
foreign country may likewise be adjudicated a bankrupt by the district
court for the district where the assets are located., Cf. In re

Neidecker, (C.C.A, 24, 1936) 82 F, (24) 263; In re Berthoud, (S.D. N.Y,
1916) 231 F, 529, appeal dismissed (1916) 238 F, 797; In re Aktiebolaset

Krueger & Toll, (C,C,A, 24, 1938) 96 F, (24) 768. 1In the Neidecker
case the question was whether the District Court of the United States
for the Southern District of New York had jurisdiction te adjudicate

as bankrupt a French partnership which hed assets within the court's
territorial jurisdiction and which had been adjudged bankrupt by a
court in France, The court held that if the partnership did not (as
was contended) have its principal place of business, its residence or
ite domicile in the United States, the District Court had jurisdiction
under the clause of section 2 of the Bankruntcy Act giving the court
Jurisdiction to adjudge persons bankrupt "who do not have their principal
place of business, reside, or have their domicile within the United
States, but have property within their jurisdictions". The court also
held that if the partnership did have a residence, domicile or prin-
cipal place of business in the United States the court had jurisdiction
under the clause providing for jurisdiction over persons "who have been
adjudged bankrupts by courts of competent jurisdiction without the
United States, and have property within their jurisdictions",

13/ Section 4 of the Bankruptcy Act, 30 Stat, 547, as amended, (U,S.C.
title 11, sec, 22) provides in part:

" become b ts.~-2. Any person, except s municipal,
railroad, insurance, or banking corporation or a bdbuilding and loan
associstion, shall be entitled to the benefits of this Act as a voluntary
bankrupt, '

%y, Any natural person, except a wage earner or farmer, and any
moneyed, buginess, or commercial corporation, except a building and loan
association, a municipal, railroad, insurance, or banking corporation,
owing debts to the amount of $1,000 or over, may be adjudged an involuntary
bankrupt upon default or an impartial trial and shall be subject to the
provisions and entitled to the benefits of this Act., . . ."



<. 3 :
REPRODUCED AT THE NATIOMAL ARCHIVE® RG AB / “ ‘ | l ‘”.— -E‘gbl‘p::;meD
o Entry F2C Sy Fdos | | ssone, ipd 68103
' File Defnsting L ‘3‘;’%&._ NARA Dzta 0w
— pea) f S ‘ )
Box 95 i et

!

- 95 =

Since it gppears that the appropriate federal court will
ordinarily have jurlsdiction to adjudicate as bankrupt a foreign cor-
poration having assets in the State of New York, the next guestioan is
whether domestic claims have priority over any of the different types
of foreign claims in the distribution of the bankrupt's assets, The
answer to this question appears to be that domestic claims as such
have no priority and that creditors of the same class are entitled to
share pro rata in the distribution of the bankrupt's assets irrespective
of their citizenship or residence and irrespective of the places where
their claims arose,

: Section 64a of the Bankrupty Act, 30 Stat., 563, as amended,
(U.S.C. title 11, sec, 104a) establishes a classification of priorities
for the payment of claims against the estate of a bankrupt, Claims
accorded priority are divided into five classes and it 1s provided that
such classes of claims are to be pald in the order of their priority
in advance of the payment of dividends on claims not having priority,
Roughly, the five classes of claims given priority sre (1) expenses of
the bankruptcy proceedings, (2) certain wage claims, (3) certain costs
and expenses of creditors, (4) taxes, (5) claims entitled to priority
under cther 1aws of the United States. 4/ There is no priority based

14/ The full text of section 64a is as follows:

"Debts which have priority.~-e. The debts to have priority, in
advance of the payment of dividends to creditors, and to be paid in full
out of bankrupt estates, and the order of payment, shall be (1) the
actual and necessary costs and expenses of preserving the estate subsequent
to filing the petition; the filing fees paid by creditors in involuntary
cases; where property of the bankrupt, transferred or concealed by him
either before or after the filing of the petition, shall have been
recovered for the benefit of the estate of the bankrupt by the efforts
and at the cost and expense of one or more creditors, the reasonable
costs and expenses of such recovery; the costs and expenses of adminis-
tration, including the trustee's expenses in opposing the bankrupt's
discharge, the fees and mileage psyable to witnesses as now or hereaft
provided by the laws of the United States, and one reasonable attorney s
fee, for the professional services actually rendered, irrespective of
the number of attorneys employed, to the petitioning creditors in involuntary
cases and to the bankrupt in voluntary and involuntary cases, as the
court may allow; (2) wages, not to exceed $600 to each claimsnt, which
have been earned within three months before the date of the commencement
of the proceeding, due to workmem, servants, clerks, or travellng or city
salesmen on salary or commission basis, whole or part time, whether or
not selling exclusively for the bankrupt; (3) where the confirmation of
an arrangement or wage-earner plan or the bankrupt's discharge has been
refused, revoksed, or set aside upon the objection and through the efforts
and at the cost and expense of one or more creditors, or, where through
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upon the citizenship or residence of the claimant or of the person to
whom the claim originally accrued, Neither is there any priority based
upon the place where the cleim accrued, Presumably none was intended,

The construction placed on section 64a by the courts would appear
to exclude any possibility that under the Bankruptcy Act domestic claims
are to have priority in payment over similar foreign claims, The cases
have been uniform in holding that the system of priorities established
in the Act is exclusive and that priorities not therein provided for
shall not be allowed,

In City of Lincoln, Neb, v, Ricketts, (C.C.A, 8th, 1935) 77 F, (2d)
425, it was contended that the claim of a municipal corporation against
a trust company was entitled to priority in payment from the company's
bankrupt estate on the ground that the city as a sovereign had a pre-
rogative right of priority., The court thought that no such priority to
the sovereign was provided for in section 64, The court held "the right
of priority in payment of claims against a bankrupt estate, other than
those based upon specific liens, must be found in the Bankruptcy Act",
Finding no priority in the Act of the type contended for, the court
denied the city's contention. The case was reversed in Lincoln v. Ricketts,
(1936) 297 U,S, 373 but solely on the ground that the priority claimed was
provided for in section 64 of the Act.

14/ (Cont'd,) :

the efforts and at the cost and expense of one or more creditors, evidence
shall have been adduced resulting in the conviction of any person of an
offense under this Act, the reasonable costs and expenses of such creditors
in obtaining such refusal, revocation, or setting aside, or in adducing
such evidence; (4) taxes legally due and owing by the bankrupt to the
United States or any State or any subdivision thereof: ZProvided, That no
order shall be made for the payment of a tax assessed against any property
of the bankrupt in excess of the value of the interest of the bankrupt
estate therein as determined by the court: And provided further, That,

in case any question arises as to the amount or legality of any taxes,
such question shall be heard and determined by the court; and (5) debts
owing to any person, including the United States, who by the laws of the
United States in entitled to priority, and rent owing to a landlord who

is entitled to priority by applicable State law: FProvided, however, That
such priority for rent to a landlord shall bs restricted to the rent which
is legally dvue and owing for the actual use and occupancy of the premises
affected, and which accrued within three months before the date of
bankruptey,"
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In In re Wilkes-Barre & B,R, Co,, (M,D, Pa, 1942) 46 ¥, Supp. 12,

the State of Pennsylvsnia asserted priority for the payment of its claim
for money expended in restering crossing areas of the bankrupt railroad
company, No priority was accorded to claims of this type by sectlon 64a
of the Bankruptcy Act, and the court therefore refused to allow prefer-
ential payment to the state, holding that "priority in the peyment of
creditors' claims will not be recognized unless it is a claim or debt
which falls within the specific provisions of section 64, sub, a. of

the Bankruptcy Act ™

IanWM&T ragh Co, v, Czldwell, (C.C,A,
8th, 1934) 67 F, (24) 802, the claimant contended it had priority because

its claim was of a type which would be given priority under equity rules

if the debtor had gone into receivership in equity instead of bankruptcy.
The court held that the system of priorities set up imn section 64 was
exclusive and denied the priority, The court quotelwith approval the
language of the referee in the court below who had said that in his
opinion "section 64b, section 104b, title 11 U,S5.C,A, of the Bankruptcy

Act is exclusive as to the classes of debts which are entitled to priority
in payment, ‘in advence of payment of dividends to creditors, and petition's
claim does not fall within any of the classes set forth in said section®.

In Ip re James Bubler Grocery Co., (E.D, N,Y, 1938) 22 F, Supp.
998, aff'd. (1938) 100 F, (24) 376, it was contended that administrative
expenses incurred by the bankrupt in reorganization proceedings preceding
the bankruptcy should be paid from the bankrupt's estate as a preferential
claim, Such expenses would have had priority in the reorganization pro-
ceedings but were not specifically accorded priority under section 64 of
the Bankruptey Act, The court denied priority stating that "Section 64(b),
11 U,S.C,A, §104(b), of the Bankruptcy Act is exclusive as to the classes
of debts which are entitled to priority in payment in strict bankruptcy
proceedings, and there is no power vested in the bankruptcy couri_to order
preferential payments not explicitly authorized by this section.

The exclusive character of the priorities provided for in section 64
of the Bankruptey Act was clearly pointed out in In re Penticoff, (D, Minn,
1941) 36 F, Supp. 1. There it was contended that wage cleaims not falling
within the second class of priority claims designated in section 64a were
entitled to priority over tax claims included in the fourth class. The
court denied the contention, stating that "Section 64 of the Bankruptcy
Act provides a hard and fast categorical classification of claims agelnst
a bankrupt estate, and the order in which said claims are to be paid. This
order of priorities cannot be varied or departed from",

15/ The classes of claims entitled to priority have, since the amendment
of section 64 on June 22, 1¢33, 52 Stat, 874, been contained in sub-section a
of that section, rather than in sub-section b thereof.
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The rule expressed in the above cases to the effect that the
priorities provided for in section 64 of the Act are exclusive, appears
to preclude the possibility that domestic claiE_/are to be given priority
in bankruptcy proceedings over foreign claims, Since section 64 does
not distinguish between claims of residents and citizens of the United
States and claims of residents or citizens of forelgn countries, nelther
class of claims has priority over the other., For the same reason claims
arising in the United States have no priority over claims erising abroad.

- Cases where the question of priority of domestic over foreign
creditors, or of domestic over foreign claims, has been discussed are
few, It has been said that the msin feature of all bankrupt laws through-
out the civilized world is that the bankrupt's estete must be divided
equally among his foreign as well as his domestic creditors, In re
Goodfellow, (D, Mass, 1870) 10 Ted, Cas, 594, Fed, Cas, Mo, 5536. With
reference to our own bankruptcy act it has been said that such act
"contemplates an equal division among the bankrupt's creditors with no
preferences except those specially designsted by statute"., In re Moore,
(C.C.A, 4th, 1926) 11 F, (2d) 62. In In re Berthoud, supra, it was con-
tended that the court lmd no jurisdiction to adjudge an alien bankrupt.
the court held that it did have jurisdiction and in pointing out the
general purposes of the Act said that "it is fair to assume, as matter
of policy and comity, that Congress intended to give all persons, whether
cltizens or residents, or neither, equal opportunity to share in the

~ distribution of the 1bankrupt'§< property"., In In re Aktiebolacet
Erueser & Toll, (S.D, N,Y, 1937) 20 ¥, Supp. 964, aff'd. (1938) 96 P, (24)

768, a Swedish corporation had been liguidated in Sweden and later had been
adjudged bankrupt in the District Court of the United States for the
Southern District of New York, Upon a petition for review of certain
orders of the referee in bankruptcy, the court quoted with approvel an
unpublished earlier opinion rendered in the seme case which stated that

15/ It would seem that where both domestic claims and foreign claims
ares within one of the classes of claims expressly given the right of
preferentisl payment under section 64, the domestic claims would not
have priority over the foreign claims within the class, For example,

a case may be supposed where a French corporation has branches both in
Paris and New York, The corporation is adjudged bankrupt in one of the
federal courts of New York., Claims for wages, not in excess of $600
each, which were earned within three months before the commencement of
the bankruptcy proceedings are presented by French employees of the Paris
branch and by American employees of the New York branch, Both types of
claims would be entitled to priority as class 2 claims under section 64,
But neither type would appear to have priority over the other, since it
has been held that since Congress has set up no order of priority wlthin
a class of preferred claims, the court may not fix prierities within the
clags, JIn re Columbia Ribben Og., (C.C.A. 3rd, 1941) 117 F, (2d) 999.
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"any admipistration of the property in America of the Krueger & Toll
Company Lthe bankrup&/ would be without_ tho 1t £ pr enti

gzg given ;n gdgg as againsgt Amgr;gag gregltgxs and the court woula

earnestly hope that in Sweden all creditors would be treated alike as
to the assets of this company so that this court dealing with American

assets _QBlQhIL_lEUL&EﬂUL4uHBEhiﬁELlHHLJELjﬂJJLiﬂxlixnﬁlglﬁﬁﬁlznlﬂﬁdlll
as it WQg;g accord tg Am ri 9 “. (Itallcs by the court)'

The principal cases where it has been contended that certain
creditors are entitled to priority in payment from a bankrupt's estate
because of their residence or citizenship are cases where the creditors'
claims were asserted to fall within the seventh class of priorities
established in section 64 of the Bankruptcy Act, as in force before the
amendment thereof in 1938, That section then provided that "debts owing
to any person who by the laws of the States or the United States is
entitled to priority".were to be preferred as seventh class priority
claims, It was contended in several cases that where a state statute
provided that claims of residents of the state had priority over claims
of non-resident corporations in the distribution of the assets within
the state of an insolvent foreign corporation, the priority established
by the statute should carry over into bankruptcy proceedings, This view
was rejected in In re G, D, Hauger Co., (¥.D, Tex, 1931) 54 F, (24) 117.
The court there held that a claim of a resident which was entitled to
priority under the state statute did not have priority as a seventh
class claim under section 64 of the Bankruptcy Act, The majority view,
however, was to the contrary. 3Berger v, Kingsport Presg, (C.C,A, 6th,

1937) 89 F, (2d) 444, gcert. den. (1937) 302 U,S, 738; In re Boges Rice Co.,
- (C,C.A, 4th, 1933) 66 F, (24) 855, In these cases the courts held that
claims of residents of the state where the assets were located were
entitled to priority over the claims of corporations residing outside
the state, since the former were "debts owing to any person who by the
laws of the States ., . . 1 entitled to priority", It appears, therefore,
that prior to the amendment of section 64 in 1938, a prierity based upon
residence or citizenship would have been allowed under the Bankruptey Act,
provided such priority was authorized by a constitutional statute of the
state where the bankrupt's assets were located., Such a priority would not
appear to be allowable now, however, in view of the amendment of section 64
in 1938, By that amendment the prioritisgestablished by the section were
reclassified and transferred from subsection b to subsection a, The classes
of priorities were reduced in number from seven to five, Fifth class
priority claims under the amended section correspond to seventh class
claims under the old section, Claims in the fifth class under the amended
section are those which are "debts owing to any person, including the

31 Of‘*ir'ﬂ?
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United States, who by the laws of the United States [I&] entitled to
priority . . » ' 'The priority in favor of debts owing to any person

who by the laws of the states is entitled to priority has been eliminated.
The effect of the amendment of 1938 has been held to "relegate to the
class of general creditors those whose claim to priority is found only

in state laws", In re Famous Furniture Co., (E.D. N,Y,) 42 F, Supp. 777.
It is therefore concluded that domestic claims, even though they are
entitled to priority over foreign claims by state law, are entitled to
none under the Bankruptcy Act, as now in force,

The conclusion that domestic claims are entitled to no priority
over foreign claims in bankruptcy proceedings is fortified by section 65a
of the Bankruptey Act, 30 Stat, 563, as amended, (U,S,C, title 11, sec.
105a) which provides the rule for distribution of the banlkrupt's estate
after payment of claims having priority, Section 65a provides:

#Dividends of an equal per centum shall be declared and
paid on all allowed claims, except such as have priority or
are secured',

This language, like that of section 64, mekes no distinction
between clalms based upon residence or cltizenship or place where the
claim arose. Its manifest purpose is to effect an equal distribution
to all creditors with allowed claims which aore not entitled to priority
or saecured. Moore v. Bay, (1931L) 284 U,S, 4, It means no more than that
dividends paid to non-secured oreditors shall be pro rata except where
there is a priority given by section 64 or by agreement of the parties,

In re Aktiebolaget Krueger & Toll, (C.C,A, 24, 1938) 96 F, (24) 768,

Any doubt that under the Bankruptcy Act, foreign cleims are
to be treated on a basis of equality with domestic claims of the same
class would eppear to be dispelled by subsection d of section 65 of the
Aet. That subsection provides:

"Whenever a person shall have been adjudged a bankrupt
by a court wi7hout the United States and also by a court of
bankruptcyylz creditors residing within the United States
shall first be pald a dividend equal to that received in the
court without the United States by other creditors bvefore
ereditors who have received a dividend in such court shall
be paild any amounts,!

No cases are found which construe this subsection. In 2 Collier,
Bankruptey (12th ed, 1921) p. 1028, it is said:

17/ See footnote 12 for definition of "courts of bankruptey".
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"Subsection d applies only to cases where the bankrupt
has been so adjudged not only in the United States but in a
foreign country. It is intended to accomplish equality of
payment to resident creditors, wherever the law of such s
country does not permit such residemts to prove thereon,
The subsection is rarely availsble and requires no discussion.”

Bvidently it was the author's view that the meaning of the
subsection was clear, This seems to be the case. Its obvious purpose
is to prevent a discrimination against resident creditors, not to create
one in thelr favor. By specifying the case where resident creditors are
to be pald first out of the bankrupt's assets, yiz. where a preferential
payment has been obtelned by "other creditors", it would seem that in
all other cases resident and foreign creditors are to be treated alike,
It may be noted that even where resident creditors have been discriminated
against in foreign courts they have priority over the creditors receiving
preferential payments in such courts only to the extent necessary to
effect muality of payment to all creditors., If, then, resident creditors
ere accorded no better tharn equal treatment with forelgn creditors in
cases where the latter have obtained preferences in foreign courts, it
would seem that, g fortiori, resident creditors would have no priority
in cases where the foreign creditors have not obtained preferences in

foreign courts, vy '
/'/,‘-y W/ Qr/
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(Dffire of the Attorney General
Weashington, ..

January 14, 1948

Dear John:

This is in response to your letter dated January 9,
1948, suggesting a program for the disposition of blocked
assets in the United States in furtherance of the European
Recovery Program,

It is proposed that after three months! public
notice, assets then remaining blocked, including assets not
then certified by the appropriate foreign government as free
of enemy taint, be transferred to the jurisdiction of the
Department of Justice. After jurisdiction has been trans-
ferred, a new census of such blocked funds would be taken
and made available to each interested government receiving
aid under the European Recovery Program, Countries involved
would be requested to investigate the status of funds so re-
ported so that property free of enemy taint could be certi-
fied, and property not free of enemy taint vested. Property
not certified prior to the three months' deadline date and
not reported to foreign governments would be vested subject
to return under existing law if the friendly or neutral status
of the property should be established,

As you know, governments of certain nations likely
to receive aid under the Furopean Recovery Program require
their nationals to declare their holdings of foreign exchange
assets, Some of these countries require that part or all of
such holdings be turned over to the government in exchange for
local currency; in addition, these and other countries have
exchange controls requiring that permission be obtained from
the government for any expenditure of foreign exchange assets,
To the extent that the foreign governments involved are able
to obtain control and make use of the foreign exchange assets
of their nationals in the United States, their requirements
under the European Recovery Program for assistance in the form
of dollar assets will be reduced. It has been estimated that
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there is from $300,000,000 to $400,000,000 owned by nationals
of those countries in the United States which has not yet
been disclosed to the governments concerned and which, if
disclosed, could be fairly easily mobilized. Accordingly,

it would seem desirable for the United States to cooperate
with such foreign governments by making available to them
information as to the location of such foreign exchange
assets in the United States.

Information on the assets in question now in the
possession of this Department was obtained pursuant to the
provisions of the Trading with the Enemy Act, as amended.
Section 5(b) of that Act (55 Stat. 839) authorizes the
President to require any person to furnish such information,
subject to penal sanctions. The Act contains no restrictions
upon the use which may be made of the information by the
government; moreover, it provides that vested property shall
be dealt with "in the interest of and for the benefit of the
United States®™, and the Committee Reports of Congress have
declared that the objective of the Act was to establish ®a
system which can affirmatively compel the use and applica-
tion of foreign property in /zﬁe best interests of the United

States/". (H. Rept. No. 1507, 77th Cong., lst Sess., p. 3.)
It would seem that disclosure of foreign property holdings in
the United States to the foreign govermments concerned as a
means of reducing the burdens of the European Recovery Program

". on the American taxpayer would be "in the interest and for the
benefit of the United Statest.

It appears, therefore, that this Department could,
without further legislative authority, proceed with a program
of disclosure to the governments of countries participating
in the European Recovery Program of all information in its
possession as to ownership of assets held by nationals of
those countries. Such countries could avail themselves of
the reports now on file with this Department in a manner so
as not to impose an undue administrative burden. Up-to~date
information obtained by a new census could later be made
available.

The foregoing plan in general appears to be sound -
and workable if it fits in with the program of the President.
In this connection, the advice of the Director of the Bureau
of the Budget was recently requested with respect to proposed
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reports on legislation that would require the disclosure of the
information under consideration. (H.R. 4576 and H,J.Res. 268.)

This Department is of the view, however, that the vest-
ing of property held in the names of friendly foreign nationals
or nations would be appropriate only if there appears reasonable
grounds to suspect cloaking. It would appear that a presumption
of enemy interest would arise from failure to report and obtain
certification of such property within the time limitation, This
presumption would be materially strengthened if the foreign
governmentd concerned granted amnesty to their nationals who have
thus far failed to report their assets.

Certain other details of the program should be further
considered. As an emample, information obtained from the con-
templated census might indicate the necessity of reconsidering
the proposed $5,000 ceiling. Further, the last sentence in
paragraph (b) on page 2 seems to indicate that, for example,
assets in this country held by a foreign bank as cover for
dollar accounts could, after vesting, be returned to the
depositor of the foreign bank as “the beneficial owner' upon
proof of freedom from enemy taint. Such a return would raise
difficult questions. Questions such as these, however, may be
ironed out later. It does not appear necessary that they be
settled now.

With the qualifications stated above, the program is
plainly within existing statutory authority. This Department
is of the view that additional formal Congressional approval is
neither necessary nor desirable although full disclosure of the
program should be made to the Congress at this time. Full dis-
closure should also be made of such estimates as are available
of the amounts involved. These amounts may prove to be less than
generally supposed.

With respect to the free assets owned by foreign nationals,
it is understood that the Treasury Department is now actively study-
ing the problems presented. We will be glad to give you any
assistance you may require in this respect.

With kind personal regards,

Sincerelyurs,

Attomey_General
Honorable John W, Snyder
Secretary of the Treasury

Washington, D, C.
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The Departments of Justice and Treasury have discussed
the weys and means by which the residual blocking operations of
Foreign Funds Conmtrol could be termineted as rapidly as possible
consistent with achieving this Govermment's objectives of (1)
discovering enemy assets concealed in blocked accounts and (2)
assisting Buropean governments which receive financial assistance
under the Buropean Recovery Program (referred to hereafter as
recipient countries) to locate, control or otherwise obtain the
benefit of the blocked assets in the United States of their resi-
dent citizens. To this end, the program set out below has been
formulated by and has the approval of the two Departments.

Three months public notice will shortly be given, after
which assets then remaining blocked, including assets not certi-
fied by the appropriate foreign governments as free of enemy
taint, will be transferred to the jurisdiction of the Office of
Alien Property in the Depertment of Justices That Office will
take & new census of the assets which remain blocked as of the
deadline date. In order effectively to help the recipient
countries, the O0ffice of Alien Property will then promptly cerry
out the following policies:

(2) To deal with the directly-held assets by meking
available to the governments of such countries the informetion
from the new census of blocked assets of their citizens, in=
cluding juridical persons, residing in their territories which
remein unocertified as of the public deadline date referred %o
above. Each country receiving such informetion will be required
to investigate the bheneficial ownership of property held 1in the
nemes of their citizens for the purpose of discovering any enemy
interest, so that enemy property will not escape this Govermment.
Pending a reasonable perlod for such investigations, such property
will not be vested but will remain blocked under the jurisdiction
of the Office of Alien Property. If those lnvestipgetions show
that the assets are owned by residents of the country receiving
the informetion, the assets will be released.

(b) To deal with indirectly~held assets by a vesting
program with respect to accounts which remain uncertified after
the deadline date. Processing of uncertified assets in Swiss and
Liechtenstein accounts for vesting under applicable law as enemy
property will be started immediately after the receipt of the
census informetion by the Office of Alien Property. The vesting
program will also be applied to uncertified assets held indirectly
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through recipient countries where the program described in (a)
above does not result in disclosure to the beneficial owner's
government. In the absence of definite evidence of non-enemy
ownership, full weight will be given to the presumption of

enemy ownership arising from the failure %o obtain certifica-
tion. Evidence of non-=enemy ownership or interest offered either
before or after vesting would be checked in accordance with the
usuel investigative procedures of the Office of Alien Property.
These procedures involve disclosure to the governments cf the
countries of which persons claiming legal or beneficial interests
are residents. Of course, any vested assets which are proved %o
be non-enemy may be returned under existing lew applicable to the
return of vested property. :

To permit both ourselves and the recipient countries to
concentrate on the areas where important results are likely to be
obtained, accounts containing smell amounts of property, say up
to $5,000, will be unblocked in the near future without requiring
certification or other formalities except where a known German,
Japanese, Hungarian, Bulgarian, or Rumanien interest exists. So
far es private assets of recipient countries are concerned, it
is estimated thet this action will eliminaste about 50% of the
accounts involved, but will release less than 5% of the blocked
essets which are unkuown to the recipient countries.

The President has authority under the Trading with the
Enemy Act to put the above program into effect. Because of the
serious policy considerations involved, the Congress will be in=
formed during the hearings on the Europesn Recovery Program of
our intention, unless the Congress objects, to carry out the in-
formation and vesting policies described above.

John W. Snyder
ecretary of the Treasur

Tom C. Clark
Attorney General
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The Departments of Justice and Treasury have discussed
the ways and means by which the residual blocking operations of
Foreign Funds Control could be terminated as rapidly as possible
consistent with achieving this Government's objectives of (1)
discovering enemy assets concealed in blocked accounts and (2)
assisting European govermments which receive financial assistance
under the European Recovery Program (referred to hersafter as
recipient countries) to locate, control or otherwise obtain the
benefit of the blocked assets in the United States of their resi-
dent citizens, T this end, the program set out below has been
formulated by and has the approval of the two Departments,

Three months public notice will shortly be given, after
which assets then remaining blocked, including assets not certi-
fied by the appropriate foreign governments as free of enemy
taint, will be tranaferred to the jurisdietion of the Office of
Alien Property in the Departmon® of Justice, That Office will
take a new census of the assets which remain blocked as of the
deadline date, In order effectively to help the recipient
countries, the Office of Alien Property will then promptly carry
out the following policies:

(a) To deal with the directly-held assets by making
available to the goverhments of such countries the information
from the new census of blocked assets of their citizens, ine
cluding juridical persons, residing in their territories which
remain uncertified as of the public deadline date referred to
above, Each country receiving such information will be required
to investigate the beneficial ownership of property held in the
names of their cltizens for the purpose of discovering any enemy
interest, so that enemy property will not escape this Government.
Pending a reasonable period for such investigations, such property
will not be vested but will remain blocked under the jurisdiction
of the Office of Alien Property. If those inveatigations show
that the assets are owned by residents of the country receiving
the information, the assets will be released,

(b) To deal with indirectly-held assets by a vesting
program with respect to accounts which remain uncertified after
the deadline date. Processing of uncertified assets in Swiss and
Liechtenstein accounts for vesting under applicable law as enemy
property will be started immediately after the receipt of the
census information by the Office of Alien Property. The vesting
program will also be applied to uncertified assets held indirectly

310785


http:diaeus.ed

EPRODUCEDATTHENATKJ‘ tal ARCHIVES' RG /;3 / | ] T ENC:;*:&IH D ,...l.
Entry £20 Sus Fdes || susiois, MDY 68103

File bﬁ’(;\s-\-}nj;g a},mLMRML J#zml

Box 95 |

through recipient countries where the program described in (a)
above doss not result in disclosure to the beneficial owner's
government. In the absence of definite evidence of non-enemy
ownership, full weight will be given to the presumption of

enemy ownership arising from the failure to obtain certifica-
tion, Evidence of non-enemy ownership or interest offered either
before or after vesting would be checked in accordance with the
usual investigative procedures of the Office of Alisn Property,
These procsdures involve disclosure to the governments of the
countries of which persons claiming legal or beneficial interessts
are residents. Of course, any vested assets which are proved to
be non-enemy may be returned under existing law applicable to the
return of vested property. ,

To permit both ourselves and the recipient ceountries to
concentrate on the areas where important results are likely to be
obtained, accounts containing small amounts of property, say up
to $5,000,will be unblocked in the near future without requiring
certification or other formalities except where a known German,
Japanese, Hungarian, Bulgarian, or Rumanian interest exists. So
far as private assets of reciplent countries are concerned, it
is sstimated that this action will eliminate about 50% of the
accounts involved, but will release less than 5% of the blocked
assets which are unknown to the recipient countries.

The President has aunthority under the Trading with the
Enemy Act to put the above program into effect. Becauss of the
serious policy considerations involved, the Congress will be in-
formed during the hearings on the European Recovery Program of
our intention, unless the Congress objscts, to carry out the in-
formation and vesting policies described above.

(Signed) John W. Snyder

John W. Snyder

(Signed) Tm C, Clark

Tm C, Clark
Attorney General
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