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rREFACE 

Many claims asserting. a proprietary interest in property vested by the' 

Alien Property Custodian during World War II were processed by this 

office within the framework of the Trading with the' enemy Act of 1917, 

its several amendm!'!nts and related Executive Orders, prior to the approval 

on March 8, 1946, of Public Law 322. Public Law 322 adds Section 32 


, to, the Trading with the enemy Act and provides in substance for the return 

of property to eligible na.tionals as defined therein. Because of the changes 

effected by Public Law 322, it seems an appropriate time to publish the' 

determinations of the, VestedProp~rty Claims Committee which were 

issued prior to March 8, 1946. Although these determinations are not, 

of course, in all respects precedents for the allowance or disallowance of 


I 	 similar claims asserted pursuant to Public Law 322, they will be 'ofvalue 

to those who. anticipate assertion of ownership claims under' the' new 

enactment. These determinations relate only to claims which 'were con

tested by the General Counsel of this Office. They do not relate to claims' 

disposed of summarily because not presenting issues requiring plenary 

hearings and they do not· relate to creditors' claims. '. There is now, pend

ing legislation' authorizing. the j\lien Property Custodian' to, dispose of 

creditors' claims. 

JAMES E. MARKHAM, 
Alien Property Custoc/ian 
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IN,THEMATTER'OF J 
EDGAR. 'AUSNIT, PRESIOJt:NT"CISNTLANrnCAND ,; ~:, 

, , " ' . CISOCE A'll.T10 CORpnR'A'TTO'NC ' " '.. i,'ill ::i:.r .I '.ld !;.;", .' . .li'.1.'1 ", ." l.U n· '.J.:. ""t'~£ Hl: ;... :/ ~.' . I 
,'~':i'; "~,L:oj "Claim 'N:o~:26;ij;,Doc.ketINo~ '2j "d ~ 

:, u:. S: ORDNANCE ;ENGINEERS, ~Nt~IL, 
";'",;:"J 	 , ,I" 'Claim'No.'()76.i"'lJIjCkft'No;'4""')"':.::; 

:!~ ;iL::!: '!':I1~j dl!i! j:-n·,!;:. il), ';':1;;, :~'!t!!:i"'! ,) 

, J ;',,;, ", " ,,;;STATE;MENT OF ,THj1:i CAS~" Li , ':':,',! :·.,-:11 ' I 

Th'is proceeding conc~rns'tw~' tlai~s; i'both'filedpurs~an't 'to: re~lati€lns ' 
issued by the Alien Property CiJ~toqiallpn March 25, 1942 (7 Fed. Reg. 
2290), amended on Decem.hl::r U, 1943 (8 Fed. Reg. 167,09). TheNotice 

'of Claim ofiEdgar Ausnii:;'as an'individml.l;!imd of Ci~tlantic';Corp:ira
tion (owned a~d controlled by Ausnit)'was'filed'Septerri!:ierl5,"i942'and ' 
a~sign~g,.se,~al ~umbet' 36.:,~~It:~llege.s·ac9Uis.i~i6~, oltth~:~~~o!: j\~snWci,~
Clsatlantlc' of 'a' four-fifths ,mterest m certam' fbrgeplant' eg,ulpment 'for~' 
merly' owned; by ':Iiidustrii RQmana'; M&aniCa" si" Chemica~; '~t Rhmaniilri 

~~;.
corpor:'ltiop', '( liereinafter, '.re~ehe~ i,t,o"as, ;I.r~'9~se~. I;J~~'(~~\2tic~i'~f;Oai~ 
?f Vm,ted 'States qr~n~nc~ ~n~~e~rs: J~c.,;an Oh!O:corp~ratI9n/(h~rel 
mafterreferr~d to asH.S.O.E.), was,filed'1\1ay ~4,1943, l!nd' asslgneq 
seri<,il t:ll;lmber,' 67?:' i in IlJle~es o~riershipi '9f; ~e ,ot,~~r.· 'one;fi~th,inteI'est 

,and of a seller!s heri, f«;lr'an 'unpald'bal~n~e ofthe 'purchase price and, for 
charges incurred up ,to the 'date 'of vesting" "aft, allege~t6tal of'$101,'398.92; 
The dai:ns we,re c0f.isolida,tedjl.nd; pursulj.nt to notiCe (~fed.Re&,:1245

1
3») 

a ~onsohdated hearmg was'held'before the V~t~d ..f,tq~rtrq~IrT)~.c;o,m
mlttee on,.O~tQ~er,19tnd 19,,t.943., .:!;", .1,,,, ~:" ... ,..':. ,,,,,,,;:,,1 

':f. , Tl)e' A:heniPro~rt:r'Custodlan, by Vestulg'Orlier'No:'46, dat'ed'July 

2, 19;42 (7 Fed: Reg':'5105)"arid 'the 'supplement' thereto 'dated 't(pril'27; 


:!:- , 
 1943 (8 'Fe.4. Reg. 5770)' vested; among other ,thi~gs~' alr'right, tit~e'aiid 
irite~,e~t of.i~em.e~e,in t~~ forg(!planf, eq).lirmienLt~The,,~r~t.;or,der,' ~~fi!~;

~~' among other thmgs, findmgs,that the 'forge: plant IS property'of patlOnals 
of a foreign 'counttj' as desigtiated ': in' Executive' qraer' N 0.8389,'" is 
,amended/and the suppIein~r:ttar{orMr fe~i,t~~' t~<l:t ifi~b~~'ed 9Yi~r~inf.c~;
;rnational'of Rumania"'''''' "':J,I '," ". ," , ", ",-.,... \... ".... , , ''':,',', 

..: 	 , Hodges" Reavis,:P~nt~leohr ~;:I?o~hey;':~sq~:,"bl~~his .~r \$liJliv~~; , 

Esq" appeared on' behalf 'of "Umted State~' Qrdnanc~:gngm~ers,"lnc:i 

McMahon, Dean & Gallilgher" ~sqs., .by Brian Mc~a1:ton 'and 'Wa!ter E: 
r Gallagher, Esqs., ''appeared 'on! behfll!' ;df ';Edgar 'AusiJi(.and·)'Cisat1anti~ ,

i}, . C~rporation; .and A':·Ma~t.:'Wer~er; .Ge~er~l.Coun~el, 9Y' Ir'ri~:.r;J-i~~(.i
l , bem and RobertAFu~":ller; appeared oll,behaJf of,the' Cy~t.04t:!;I,1::·,· '" 


;\:' Propo.sed detern;tiriati?ns" b,r~ef~: and r~ply' b.r!efs ~~re: :su~mitted,':by 

~. the p~r~le~t,h~:'las~)bpef havlt~g: ~ee~ ~l~d 0n)'t~yary13;;19~., A, 

}t , tentative determmatlon,' dlsallowmg the claims; was· Issued 'by'. the Com

, initt~e.on' {\priI'3, :lQ44:':l'he:~arti~s, ~~tifi,~d, tll.~fo~~,i:\tee:of t~eit! .i'1
,tentlOn not to ,file proposals for 'modlficatlOn' of the tentative determmatlon it

I, -the' last such n'otice having beeni'received on'Jtine 7;'1944:" , !)""; il· 

, No 'proposals: f.or ' rrlOdi~catiolJ' ~~v~nf~'~nt;:~cei'ved; dth~, jCo:rl1nitt~e 
hereby. adopt~ its '~~n.tative ~et~rmlnatlOn Ils th~ ,filJ::~ 'det~rn1mab'9;n iI',~~ 
accordmgly disallows the claims for the reasons heremafter set fOl;th. ' 

The t'nmscript, of the't'estimony at the hearing a:nd:aiJ.:e~hi~~s' r,~~~y~a, 

I, 

11 ' 
in :videnc<: are ~ete~y ~l1c?,rgo~a1~~; by"r~fit9~f.e:il!,t,9; aQ9 ,c,op~tlttit~! ~'1~"1 . 
basls.of thiS detenmn<;ltlOn." '" " \" ;.""b '8' ,1}'l"g ,,,,' !". ':." '.,: ... ;li't.j4I,l"""",;,,'I.,.,.;! ~:, .• ,.~. ,", .L.!I." . 

';f . ',; 1~! !:: ·~',i!'! <:~;d 'I~l·: II .H!"IIJ;:":~'."·'! :111.:11 i'I.': .:;t·1f,11,;1~ 
~~ . 

~'.c~ . ' 

http:basls.of
http:initt~e.on
http:pursulj.nt
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FINAL DETERMINATIONS. ETC. 

i,Dli:1'ERMIN.....TION i 
" / The issues tOibe'resolved' in this proceedirig are as follows: : )', ' 

(1) Was an agreemerieetttered ;into, and"perfotriled by Cisatlantic
~otpora~ion for the purpOse' oh;btaining ,an :interest in the forge plant 
In question, and", .' "'i',,:;,,; ,/."/1 """"'!"," '\,.-' ':, , 

(2) If theagreement 'was'eiitered i!l,to andpedqrmed, did Cisatlantic 
Corporation thereby acquire an interest in, the forge plant, and 

(3) Was U.S.O.E. the absolute, ownerio[.:the 'vested property, or 
~ne!y)hf!, 1:J,q1W:f;Pf,~ is~,t,lXi~yiI]teI;'~t;th~r~in.; ;"',,,,, , ,Ii:", ")'1 ;i" 

,".':',':, . '!i::~i :'<\I:~i. ,/.:",I·ii1;;~i" :')~s,~k :l"/., ",""i, ' 1/"'1.,, I;'i . 
The, und.\sp~tf;!g,eYI~e%~ Is,tna,t"m)9,37, ,U~~,o,F;. entered m~o,.a col}.,

~r~~t' ~i~h:t,he RUlpaqian J,lepat}l'l;lent qf 4ir ~n9,,¥I1-r:iI1e '(I:!erelnafter 
' i#~m~(:ttq ,<,l~ J.\.1.A.;¥..), tq,~~pply.b01pbs to ,Ru,manja" ThebQ1'9/;l;S we:e 

t<;»)e, iIJilri:l:y; ,fJ.l}iI1:l;If~~t4l;e~: here by' q.S.<??,and )t;OWplet(!d in,~t1ma!1la
Ry, «,l;,<;flrp'ol;~tlpnJfr~/Ti~ce)J to q~ ,orga,mz~d fO.r thilt purpo~e: ,Nothl\1g
fpr.th~r: wasqc,:me until ~9~8'1Vhen,bymodIfjcatlOn of theongma! agree
fl.-lell,t;jt ,)V<'l.sj)r~v~d,e~ :t/1at V·S.p;E,wa? to'fur~i~~ and install, itl;~umania 
pa.rt9f

" q1<;,:equlPm.~rit n~ed;t.o manufac:tur~'bo!J1bs.':.A1s.9,m. 1938,
lr:~m~.ce ,w,'a~.2rgal1l~~~ ~I!d,s,h~rt,ly ~herea,,fter ,~t 9rder~q,: the 'I!tlu~pment
fromp.S.O.~.rhe ongU'lal c~ntract was there~fter, on July 28,,1939, 
agairi mpdi~'e?; t?')pCl4de flconml~ted forge',plafltfor. tJte manufacturl! o~ 
bombs at .a pnc:~ of $766,250...Subsequently an a,ddltlQnaL $50,900 was 
iid~ed (0 the,pl,lrchase price for~:llp·p.lerlieilt~tl!np'i~e~ring:~er\rice~i :!'!l<lking
tlietotat'sellingprice'$816,250. ""'r,':," '~,'~,' ':';'," ")' ," , 
,.r.h\! fQ~ge pla.n~,wa~ const.t:ucted fpr U.S;'O.F;. ,by, fhe ,BethleJctem:Stee1 

c:omp~ny; iB,I7!~I<7~em!,f'ennsyIY~Ilia, was sl;tip'p~. onDecember~l.. 1940, 
~po~ ,mstrl,l~tlQnS of ,:g,~~0:~., to a"warehoL\se .111 :New, Jersey. After
wards',;it.)~<,l~ trllnsfe~red ,t,<?,' a· New Yor~ ~arel)ot1se which issued to 
lJ..~.Q.E. a' non-Il~Qtli1~11! ,war\!house receipt. It ,appel'!.rs that Iremec:e 
had: paid Y·S.():E,.',a, t9tal' of $726,303.33,),eaving an alleged '-:Inpaid
~Iance,;a,~ Cl~, ,9ct9ber. 9, 1?4O, 'of. $64,946.67;, .~l'! a,pplication was. made 
by U.S.O.E., Oll October 4, 1940, to the Department Qf State for a hcense' 
to export the plant to Rumania. The application .was rejected on Decem
ber 13,:1940,iicil;f the' plant thereafter 'r~lI1ain~~ .in'~tQrag~ tlI,lHr vested by
tqe,Clf~t!>d~,Ii'onJuly:2/~942'i"",:,' ,";<:,;' ,; ','r.',' ,.'
'"Aft~i:..the,expcll;t license 'was ,ref!lsed" U.S.O,E. contracted to. selI the 

pl~I)t',to ,qeN~thefland~, ~st Indies Govemmep,t,suQject to. the,reser.va, 
tion'that a i:eleasebe obtaineq from Iremece of its interest and that M.A.M. 
approve:(nerel<;ase," 'ThIS, saie' w~s neverconsqmmated: "'. . ".' ' 
: It !lPPl!ars:th;it in. July or' ,August of 1QLfI, ~pproxil11ately six months 
af~er,th~, forge' p~~rt had betn completed and stored,' Ausn~t,'together
with :one .Theodore Zissu' and one Herescu, met B: c: Goss,"f'resident 
o'f .u,~:Q,E,; in q¢vd~nd' l and 'represented '. that he, Ausnit, 'was the 
owner of substantial holdings' in Titan-Nadrag-Calari,' a. ~ulflariian cor
por~tion (hereinafter referred to as TlTAN) engaged in the manufacture 
9f ~;'teeL ,The identification' of Zissu:andHerescu is incomplete~' they
wert;!; ,not witn~sses i~ 'this' prbceeding. 'It was agreed at the conferenc!" 
that 'Ausnit;,would' transfer to 'Iremece 175,000 'shares of TITAN, in
~c'hal,lge fo~':h~!Uece~~' r~lea~ to::U.S.O.E.of',its' interest in 'the ;forge 
plant." ·U.S.O.E: "also agreed that,' if it received the' Iremece' release, it 
would pay Allsnit $500,000 out of the proceeds of the proposed side to the 
Netherlands East Indies Government. The purchase price in the event 

"1.,,' 

,¥:: 

I 
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" 

of, such a sale was to be $625,000 .. Later it was agreed thafinstead:ofa Icash payment of $500,000 by ,U.S.O.Rto Ausnit; Ausriitwould receive. 

four-fifthsofthe sale price paid' by 'the N etherlarids East. Indies ,Go;vern. 

ment and the.balance was tope.paid to.U.S.O.E.,· ",' "',. ,!i' ,',' 


,The parties 'by a series of. communi(:ations,then. outlined .the, proposal, to 

Ireniece and urged Iremece to execute the: release and' obtain the approval 

of M.A.M. • Ori Noyember 8, 1941, Iremec~:cabled U.S.O.E. to:the effect 

that official· authorizatiori,hadbeen grantt:t! ·to,.Iremece to "dispose .·ofthe 
 Iforgeplant-in accordance with. the terms proposed by Ausriit aryd U.S.O,E. 
This was followed byaletter dated December 4, 1941 from :the Ruillahian 
Legation in Washington to' U.S.O.E., ,transmitting Iremece~s 'advice that 
appropriate authorization to. transfer the forge plant had been obtained;and 
that the transfer was tl.) be made upon'·thefollowirig conditions,:'" i '-<" "'; i I 

,(1) The forge plant' to be turned over tOi Cisatlantic upon. delivery. to 
Iremece in Bucharest of "175,000 shares of stock in the Titan-Nadrag.: 
Calan Company (to wit, 167;867 shares owned by:CisatIanticiCorporation 
and 7,133 shares owned by Bessler Waechter,: Ltd.).",.and, " , ;f;"" , 

. (2) upon thepaymerit by Iremece.top.S.O:Kof $78,000; and, .. ill!' 
. " (3) that nS.O.E. and ,Cisatlantic confirm by ,cable ,tha1'the 'terms were 
acceptable.:" ' '. ,;';' ,!lj" . "i: 'I"~:,': 1;",'::" i.·..:;,I 

Goss, A usnit and, . others ' conferred: in i INew York. on Decem Iier, 7, i 1941 
arid on December 8; 1941 ;entered 'into :a:n: agreement,' whii:)~ 'provided. 
among other things, (1)" that;, Cisatlantic take, any action ,necessary .to 
secure the release of the; for.ge, plant, (2). thaLin'the eyent of a, sale, the 
purchase price received should; be dLvided in the proportion of. one-fifth 

. to U.S:O.E. and four-fifths to~isatlantic,and' (3). that, iLthesale to the 

Netherlands. East· Indies Government should hOt· be consummated . the 

plant could be sold eIsew here and the proceeds divided as, indicated, pnn 

vided the sale elsewhere ,: received the, written '.consent.'of-both rparties. 

U.S.O.E. and CisatIantic then, attempted by"various communications·to. 
cause the transfer· to Iremece of 175,000 shares of TITAN IstocKand'Jtb 
obtain approval from' the Rumanian' Government; of . the: r,elease.: of 
Iremece's: interest in ,the, forge iplant ..: ,One, oftheconimunications,;was a 
cable,;dated December 8, 1941, from Cisatlantk to !fremece. !Thiscable 
was specifically .refeFred to in' tHe December: 8th, ;igreemeht:.and !was ilt~,,. tached the'retoas"Exhibit. €!','ITli:e cabl,e: stated: f ,i,;: .",i<. ,. ;i', >., If 

;'Urgently 'required~top firstly" dble ~onfirmatton' 'diredly 'from MAM' 
through'Roull1anian Legation to USOE approviiigagreeme,rif you 'cabled: 
Legation stop secondly your confirmation to USOE throtighthe'American' 
Legation BU9arestwhic4 is very important and iLimpossible. through the 
foreign office to Roumanian Legation that you mearitime received 175,000 
TNC shares or, that you received guarantees satisfactony. to' you for. de~i 
livery of above shares stop thirdly to,arrange immediate :payment 'of bal., 
ance 78,000 stop arrange also American Legation'~ucarest confirm U~OE' 
MAMS approval of agreement you cabled Legation Washington.",::,:;" '0') 
. ,It may clarify the issue to point o,:t that ifU:S.O.K 'and Cisatlantic had, T"""4 

pnor to November 8, 1941, commul1lcated-an offer to I~emece;,the,No'\!em- 0-1 
her 8th cable from Iremece to U.S.O.E., coupled With the letter dated 
December 4, 1941 from the Rumanian Legation, did not constitute an' M 
acceptance of the offer 'because it was not unconditional. . Ass'uining then OJ 
that the November ,8th cable coupled :with the Decemi:ler; 4t.h letter wa,s, a (r)" 
counter offer, the December 8th cable from Cisatlantic to Iremece .was'nol' 
an acceptance of the counter offer because it imposed further terms.' Some' 

,, 
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of the conditions recited in the December 8th cable apparently were in
.j.l tended to prescribe the method of acceptance of the proposal on Cisatlan
i1 tic's part to transfer 175,000 TITAN shares in return for the release of 
, Iremece's interest in the forge plant. The prescribed approval of the re- . 
1 lease of Iremece's. interest was important because the parties here were 

aware of the fact that the Netherlands East Indies Government had re

fused to perform a' purchase agreement partly because of the lack of satis

, factory eviden~e of M.A;M.'s approva\. For'ihis reason the December 

8th cable 'specifically prescribed that M.AM. confirm to U.S.O.E. di

rectly through' the Rumanian Legation and that M.A.M. also confirm to 

U.S.O.E. through the American Legation at Bucharest: The confirmation 
sought from M.A.M. was imperative not only because of the attitude of, 
the Netherlands' East, Indies Government but also ·because Iremece 
was a corporation ,created by and under the control of the Rumanian 
Government. I 

Shortly after December 8, 1941 four Cablegrams were exchanged ap
'parently for the purpose of assuring the receipt by Iremece of the De
cember 8th offer and for the purpose of expediting Iremece's compliance 
with the .new conditions prescribed in that offer. Two of the cablegrams 
were transmitted over the signature ot' one Mann of N ew York and the 
two in reply thereto were transmitted from Switzerland over the signature 
of one Wright., Counsel for U.S.O.E. identified Mann as an agent of the 
law firm representing the claimant in this proceeding ami identified Wright 
as a correspondent of Mann. Neither ,was 'a witness in this proceeding. 
The cables, even if viewed in a IiglU most favorable to the claimant, fail 
to reveal compliance with the conditions prescribed in the December 8th 
offer. Even if one should assume that the cable of December 8th was an 

'unqualified assent to the terms of Iremece's counter offer of December 
4th, thus bringing a contract into existence at that time, we may well 
observe that the Mann-Wright cables by no means establish performance 
thereof by Cisatlantic. " , , , ' , 

In December, 1941 the Swedish Legation in Washington was repre
senting the RUrrianianGovernmeht"whichhad declared war on the United 
States on December 12, 1941. U.S.O.E. received a letter dated December 
30, 1941 from the "Legation of, Sweden, Department of Roumanian Inter
ests, Washington", which was signed "Tor Hugo Wistrand; Counsellor, 
Charge of Roumanian, Interests". rhis Jetter is heavily relied upon by 
both c~lI;jIT!Clnts to show the existence and ~rf0r:mal,1ce ,<;if f cqntract. Tpe
letter IS .as follo~ll: ' , 

"The Swedish Legation having taken over the protection of Romanian 
interests in the United States as of December 17, 1941, I have been asked 
to transmit to you" with reference to your letter of December 8 to tj'le 
Royal Romanian Legation, the following communication: ' 

'Industria Romana Mecanica si Chimica, 5 Strada Atena, Buctiresti, ' 
, confirms receipt of documents dated December 11, concerning 157,500 
shares of Titan-Nadrag-Calan, as well as satisfactory guarantees that an 
additional 17,500 shares of Titan-Nadrag-Calan will be remitted upon 
payment of $78,000 to the U. S. Ordnance Engineers, Inc., Cleveland. 
' 1 It is further observed that before and for Sometime after Ausnit was informed l1y Zissu of 

Iremece'. interest in the plant, Zissu endeavored to obtain from U.S.O.E. and tbe Netherlands
Ea5~t In~jes Government 3'!thority_ from.Iremece to-represeryt it ip the ,sa1eij.but without SUCCess. 

'lhe correspondence of Z,ssu, U.S.O.E., and Iremece dUring, th.s penod '$Closes tbeir purpose 
in seeking fonnal conlirmation~ of Irem~e'., release as prescribed in the December 8th cablefmm Cisatlantic to Irem.ee. 

, : ! ~ - . ;:; .,' ~ I. .: t 

I
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, 'The Romanian Ministry of. Air and Navy (MAM) approves: the ar

rangement suggested in 'the Romanian. Legation's letter No. :5162/P-98 

of Dec'ember.4, and also considers that your and Cisatlantic Corporation'S 

cables of December 10, transmitted to the Romanian Ministry of Foreign 

Affairs through the Romanian Legation's cables Nos. 181/5249; 182/5251 

and 183/5252; together with the communication contained'in'the first part 

ohhis letter 'constitutes an agreement to be executed immediateI:y:~ 


"Furthermore, for your information, I enclose copies o'f'letters' I ad~ 

dressed today to the National City Bank, 51st Street Branch, New York, 

N. Y., asking them to pay, from the 'Romanian Governm,ent.Special Ac~ 

count', the S4m of $78,000; and the lett~r ,asking f()r a license"auth!lrizing 

this payment.' , "":' :: 


"Your confirmatiol1 of this letter will be appreciated;-" , 
It is ;signific~nt"that 'the idter states "I have been, asked' to transmit to 
you, with .reference to your letter of December 8th to the Royal Romanian 

, Legation, the following communication;" withou~ further mention of 
the source of the information or without disclosing. whq had made'the 
request to the Swedish Legation to transmit, it. The letter; in other 
words; does not explicitly state that either 'Ifemece'or M.l\.M. had re
quested the transmittal of its' contents. '·We note also that "the letter 
refers to a letter dated December 8th addressed to the Rumanian Lega~ 
tion. This letter was not offered in evidence.' It is apparent, that the 
Iremece and M.A.M. confirmations contained in the December: 30th let
ter from the Swedish Legation were not. such confirmations as were 
requested in the December 8, 1941 cable from Cisatlantic to Iremece. 
The December 8th cable requested three confirmations: (1) that M.A.M. 
confirm, through' th Rumanian Legation to U.S.O.E., approval of ,the 
agreement, (2) that Iremece confirm, through the American Legation 
at Bucharest, to U.S.O.E. that it had received the shares or : satisfactory 
guarantees of delivery of them, and (3) that the American Legation at 
Bucharest confirm to U.S.O.E. M.A.M.'s approval. of the agreement: 
While the December 30tli letter purported to cover'Iremece's confirma-. 
tion of the receipt of some of the shares and satisfactory guarantees of 
the delivery of an additional number and also M.A.M.'s confirmation 
oLthe agreement, it does; not purport' to cover an Iremece' confirmation 
through the 'American' Legation at Buchar~t and it does not purport; 
to cover a confirmation by ,the American Legation, at: Buchat:est to 

,U.S.O.E. of ,M.A.M.'s approval of the agreement. " 
The Committee is of the opinion that the letter' of the Swedish Lega

tion and the cables exchanged by Mann and Wright are:subject to the 
objections applicable to any hearsay evidence. but the i €omrriittee has, 
however, given them such consid~ration as seems reasonable in the 
premises. ' 

An application was in fact made by the Swedish Legation to the Treas
ury Department for a license to pay to U.S.O.E. the sum of. $78,000 out oof blocked Rumanian funds on deposit with the National ,City Bank of 

C',J, New York. The record does not disclose that a license for this purpose 
was issued. It may, however, be assumed that it was: hot' issued be~ C'.J 
cause the $78,000 purportedly owed to U.S.O.E.; by ,Iremece:is a' part (Y) 
of U.S.O.E.'s present claim. .." ',.,:, ,:' ';.' ,,': C\l 

Ausnit was at one time a Rumanian citizen and apparently 'had been· 'M 
deprived of his Rumanian citizenship sometime before he acquired Cuban 
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citizen~bip,on,Ju)yi1,'1939. He has been q,resident:of ,tJ:!e$tate:of ~ew 
York,sin.ce 1939., "Tthe.extent tq,:whkh his:property ,inH..un;tania WaS 
affected, qy his loss ,of Rumanian citizen~hip t is,obscur.e.;, There is some 
indication that, following his ,departure;irom, ~umania: and acquisition 
'of Cuban eitizensl!ip his propeny in Rumania, 'may have, been' confiscated. 
, The possibility of <;:onfiscation is made apparent in theicable cjated Novem:: 
ber 6, 194hh:om,Js,trattj,Ausnit's.agent ,iI1,~uc,Qare!l.t, to.:Ausnjt,wherei,n 

:',Istratti I>t~ted::, ., ;;, ' d ':'t:'i'li'!i 

,',"** i .. ,New changed situation, after tremece pays bahince' 7?,Oo.::> 
has to' receive: in' exchange ,'175.000 TNG 'either" there or' duplicate here 
167;867:from yours balance from Bessler tb'deliver stop cannot any more 
deliver nere 25;000 because those and ours had to be ceded'/!<' '*: ,*11; 

If in fact Ausnit's o~ Cisatlantic's pro~rty :lnRumani:i'heidbeen 'con
fiscated',by,the Rumanian :Government,its power-to seize'property; even 
though a i belligerent, and even'though that! power 'were 'exercised ,ad~ 
versely;:to' U l1ited ,States nationals, 'would" be' recognized by i our.. courts! 
Istrattiagain on: November 16,'1941 cabled Ausnit stating:' ',,!,L!, 

'/~ •. .f *.' ')r:c I,~c:,~v.i~~Aul?Wi~t~,~lll,~ fa,ble!,Hl!t:?Jlgn'~id~~?h~eleas~ ,',
9 :eqUlp,!;nen,t, f " , • i' " ':, , 

The, reference to, "Irmc receiving duplicate" may indicate that the 
original, certifica:teswere not· available, and that..Istratti was arranging 
'to have:TI'I'AN issue'duplicate certificates and' thus ,effect the transfer 
of ,the shares IOn ,the ,corporate records of TITAN;, ,It,is not apparent 
that., Ircinece, received either original ,or duplicate, certificates' of the 
175,000 shares.: The November 6th cable, fromdstratti 'mentions,' that 
some of-Jthe: ?hares! were to be transferred from 'Ausnifs ,account in a 
British"corporation known as Bessler-Waechter, Ltd., Since initially an 
effort was made to,have the entire ,175,000 ,shares transferred from, this 
account and' :since: the transfer application ,to the Board of Trade of 
London ,was.denied; the, absence of evidence, of approval, by, the, 'Board 
of Trade, of the transfer' , of. , the Bessler-Waechter shares. mentioned in 
the Novem~r 6th: cable throws doubt upon whether. or;not .the' ,transfer 
took place.," ' ,'. ; , ;,' : "i ... !' ' ,', ' 

,J' Because. the"evidence: of the' making' of the, proposed'contract-foFi the, 
tran,sie!;, ElL the, TITAN ·shq,res ,in; exchange for' Il1emece's' release of its 
inter-est ,in the forge plant is inconclusive,and because the record is, with-, 
out substantial evidence as to whether or not such an agreement, if made, 
was performed, the Committee concludes that Cisatlantic did, not actually 
acquir~ t~e;daime~ interest in, the forge plant.!i .Obviou,IY::Ausnit's:clai~l' 
as,an mdlvldual:falisfor the same reasons .. ! " , " ''', ""';'1,1, ,'" ,,' 

.'; ..., <, ',ISSUEZ';' ,,'"'' !i,;;" ,,': 

The briefs of :th,e parties present as ,:a s,econd issue the applicability 
to, and legaI.. effect on, the transaction in question of the prohibitiol15 
contained in the,Trading with the enemy Act, as ,amended" and executive, 
orders. issued, thereunder, Having,deterrrlined ,the first .issue against 
the, claimant,;, that, is to say" having found, that there was .insufficient 
evidence !to.substantiate Cisatlantic's claim ,of, ownership of. the, forge, 
plant, the Committee finds that there is no reaSOI), for' a,pre~ent,;d~te~!1li, 
nation'of:the;secoq~iisl'iue. """ " ,or:; ii,; ,;, 

tI}qi ; :' ~"'ll '.';! ~;:t,l 1",,:1;,., .\;' "1 (.;;;: ;l~d>i ;d' ;,. j,. /;'\\ 
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;, ',':j',':"! iLl., :,1", ';,"',ISSUE,3 "':' ::,"" ',.:," :1""""'-':' "i'I," 

It, :will . be ; recalled that, U;S. O.E., had' ,contracted to ,manufacture and 
sell the forge plant to Iremece. 'U.S.O.E: contends that title:tothe,forge 
'plant did ·notpass from it to Iremece· because the'sale was'to'be on: a 
cash basis and payment of the full'purchast; price was' lei be '!- ',c~:ll1dition 
'precedcnt to! delivery and, to :thetransfer' of' title to IremcceY',' " ,; I' 

ileeause :tlie forge plant was not in 'existence at the time ,the contract 
was 'made, ihvas,··'future goods'!' (Uniform 'Sales: Act;' Section 76 (1 )}.:: 
'The passageoof th~ !'property ip the' goods!! would, 'thus, take; place whcn 
the goods were, !\unconditionally appropriated' to ,the'contract'!!' (Uniform 
,Sales,Act, SeCtion '19,'( 4) « 1))' unless the terms .bfdelivery 'postponed 
''thcpassage of' the property in the goods to a' later date;, That the forge 
plant' had been unconditionally appropriated ,to the contract' is' eVidenced 
by the, fact' that .u:S.O,E. had on Octobef',4;1940 niade applica~ion on 
,behalf of Iremtk:t;! to,the, State Departmcnt' for an export I,icensc"for tho;: 
plantil11d by ,.rai-iciw';' items of co.rrespondenl:;~ with Iren)ece' atr~oridllsively 
illdica~ing such an'appropriation: I ." ;;'",ir, :'''' ,)',i !!, ',!',[ 'H J' ,l'; ',J 

.[Althougn' the ,phrase "F;.O.B: Cleveland" ,appearsjn 'a 'prOfo'rti,Jei invoice 
\vhich 'haspt;en 'considered a p,m' of U.S;O:E.'s' contracfta: sell' ,the plant 
to Iremece and 'although! tliis' would under ordinary circtimstance require 
the, applicatjon :o.f, the"rule that' HiCthe, contract to sell, requires: the ,seller 
\t~ deliY~r:" ~ *,* !at a panicul,a~ pla~,e * * ,! th~ p,r0perty, doe,~ 
,noqlas~W:t1.1 thl;\ goo.ds h~,:e .* ~,*, r~achff1_the plac~ ~lir~ed~uP9,n. 
(U111form'Sales Act, SectIOn 19, (5) )" the correspona~I,1ce;,~~tyveet1 
U.S.a.E. and Ire11lece shows that the' plant was to be'constructed iiI 
Hetlilehein,: Pennsylvania,' and stored in New York. ,'The phrase :'/F.O.B. 
Cleveland" did, not, therefore, control and I New' York' became;' by' the 
agreement oUhe parties, the plac!! of deliv~ry, ,We note th<i\,t in, I.'~sp,onse 
to,U.S.O.E.'s dem~nds fQrthe payment of th~ bal,anceafld bUhe ,cost of 
tr(,l.l1sp?rtation of the plant to New Yor~ aqd of, t!w ;!/tppi;lge:: t~ere,Tr!,!n~ec~ 
st<lt~~ 1I}~sab~7' d;lted,Fe,bruary25, 194?::, , ".' I';' ;,", ,i " 

',:H3alance plus transportation and'storage will be made available. to you 
from Roumanian Govenlment funds blocked in USA'stop understand you 

, can readily obtain release of such remittances stop cable if you 'feardif~ 
fieulties." , ,[ .. i :', ,',' ;': ':"j ,'"", ',,:,! '", " ,:i :, ,,:,:, """,' 

.T1)e Jorge plan,t ~a? in, fact"ready for'delivery on ,or about December 
31, )940, It'Ytas load,ed at that, time at the Bethlehem Steel, plan,t in 
re~sylval1ia, pncars ,and, pursu<;Int to ~irection,s ofU,S,q,E. was sent 
,to;<1, wareJ19usei11 ~ew Jersey. It re,mained in ~torage..\mtil,vested ~y the, 
Custodian when it was turried over to the Navy Department ,for use in 
the'wareffor{" "".', ,'" ,. .",' : ',',:, '''",','' ' 

'Additional evidentethiJ.t U.S.O.E.and lremece' ~nutual1y'understood 
that the property in 'the goqds had passed to' Iremece andthaf U:S.O.E. 
was 'interested' onl)' in' the 'right to retainpQssession of the" equipment 
as security for the unpaid purchase price.is found in the corre'spondence 
between US.O.E. and Iremece., On September 12, 1940;'anticipating the 
c;ompletiop of the m~riufact.ure of the forg~ plant al'\~, t1,1e di~culties that 
,~,)U14 attend the exportation of the equipment tQ, Rumama;U.S.O,E. 

'wrote, to Irep~ece, stating tl1<1;t an appliCation for ~n eXPQrt,licens,¢was
---'-,---' .. ," ..,' , .. ' " 

31'he contract was to' be performed in the United States, where both delivery and j>ayment 
,,:,ere to take place. Hence, its effect is I{overned by the Jaws of this country. viz.• the Uniform 
Sales Act, ~hich has been for many years the law of all the states in, which i9Y acts relating 
to the:performance took-pi,ace.; .. ,. :. " ! .; . ! • 
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d 
n made covering "your forge plant equipment" and stated further that: 

i~'*'i'~ ,,*, !Lalso, on the assumption that this equipment cannot be shipped 
:1
:-i 
ii, . 

to Rumania for possibly, several years, it will gradually accumulate rust 
. f . ,andlJecome worthless.; We believe, therefore, it would .be to your ~st 

i}
!l
1.1 interest, as well .as that.of ,the Rumanian government to start discussions 

with MAMregarding the disposition of this equipment ..We will send 
h! you a photostat copy of the official.answer of the United States Govern
1

1:1' ment. as :.sClQI1 as it is received. We· are giving you. this advance notice 
.,: ( 

,in Qrder that a decision may be. reacheq as promptly as possible after such 
,official noticei1i sent ,to you ... ... "'. ·We beli.eve that in order to sell 
;this (!quipment, itwil! be .necessaryfor us to do a great deal of engineering 
wgrk ar;td .,to, design and maqufacture a ,very considerable quantity. of 
.additional. hydraulic equipment, pump accumulators, and of course to 
ma~e, th~ equipment available to general forge work. We therefore can~ . 
Il(jthqld out' any hop~ of selling this equipment for anything near its cOst, 
qn the ot,herhand, \.v~ clo,llot bt';liev~ that you will feel that you ca.n afford 
to let it lie idle in the United States for years, paying large storage charges 
a1l4. ins1lrilllce ther~ monthly while it rus~s. Please be. assureq. th~t we . 
,wantat;i.d.i~tend tO,d.o everything possible to obtain the best sol:ution (or 
YO,ll Q~ thi? ~ituilti(.)n, w~i!c!t~as entir~ly b,eyo~d our,control.", , ',: ' 
Then on December:'14, 1940,U.S.O.K.cabled Iremece stating: . . 
, ;"Forge ',' plant 'license refused cable immediately . final payment 'and' 
whether' you ,wish to, 'sell 'it otherwise we:nlUst receive ftlnds covering 
trap.sportllt,ion "and storage imlAediately." '''. ' " " '. " 

Thi~ ~~ble~~as foliowed by' another cabl~gram dated, D~e~ber,31,19f1O. 
to Ireinece, wherein U.S.,O.K. stated: ' 

!'Forg~ plant 'ready de~ivery: today stop neither final payment instruc
tions for disposition! nor funds for transportation and storage received 
stop unless 'payment· and instructions received within Jhirty days we will 
sell' it and apply any proceeds to expenses storage sale and maintenance 
,and balance on account due us from, you stop no purchase offers have 
been received ,stop' wilIcable .transportatjon .and storage costs ,when dt'
termine~V1, . ',; : I, '" .>.,' ','" '. '" '".. ' i ";; • , 

Iremece replied in a cable dated January 19, 1941, as follows: 
','.. '" *:", we therefore thought to store equipment and request you 

cable'delayed answer our cable December 19 stop if equipment'sold we 
. are oblig!;!d' to immediateli.~)I':der anpther one elsewhere stop furthermore 
exchange comptroller 'cannot conceive' sale' at loss at this time of' high 
prices and asks' for· refund full amount dollars remitted stop' we therefore . 
request you use patience and wait for our news regarding further de
velopments here to ease yo!Jr and our position stop on' other hand we have 
again ask~d for remittance to y()¥ qf .ba~ance: 9u~ plus fullds fqr transporta
~iol1 ~n~ eyent¥al storage/' , . . , '... ' '.' . .. 	 And again, on,'Eebruary. 25, 1941, Iremece,in a cable to U;S.O.E., stated; 
, , "Bala~c~plus transportation and storage will be plade 'available to you 
from RUll1imian Government funds blocked in USA stop understarid· 
you can readily' obtain release of such remittances' stop cable if you fear 
difficulties." .,' ' 

Moreover 'U.S.O.E. in an 'endeavor to sell the forge plant to,a ,purchaser 

:9EDGAR AUSNIT~U. S. ORDNANCE ENGINEERS, INC. 

~ 

,tensive attempt to obtain the release of Iremece's interest.", .. 
~

(Netherlands East Jndies Government) made,' unsuccessfully, an ex
~ 

It is noted that U.S.O.E. abandoned the proposal, referred .to in the ~. 
above correspondence, to sell the forg~ plant within 30 days' and that !~ 

it was neit in fact resold by U.S.O.E. and that the original contract' was 
not in, fact rescinded.! . ,,: ,: 'I 

' .. The property in the goods having passed to iremece, ,the only remedy ,~Ig··,··:··
available to U.S.O.E. was that set forth in .section ,53..of the Uniform i.. Sales Act,'.wherein it is provided:' .,i" ' . .,' i' . ,;" ':., " 

'. "Subject to the provisions of this act, notwithstanding i that : the title 

in the goods may hc!.ve passed to the buyer, the unpaid seller of goods, as 


,such has .... '. .. ..', : 'j. ' ;, . . . 

I 
'1., 

.. ('a) A Lien, on the goods or right to retain th~m for the price while 1he is in possession of them." ,:., ,: ..': ,: .' ;,:;" .,' I.:,:': 

The right, therefore, that U.S.O:E. had w~s that ~f~'lieri-holder'and 'the 
.imerest o~ Iremece was subject.o~ly to that figh~. ',' p, '(. . ': • ,." .. I 

It appears, therefore, .that by reason of its' contract with U.S.O.E., 
the unconditional appropriation to that contract of the plant,'and· the 
delivery of the plant to New York, Iremecehad acquired, prior to the' . ,~1.\ 
date of vesting, the property in the goods 'subject to U.S.O.E.'s lien for 
security purposes. . ' . . . .' . . ' I 

THEREFORE, for the purposes of this proceeding, it is the determination 
of the Committee that: ' . \.' . ~ I 

(1) Neither Edgar ,Ausnit nor Cisatlantic .Corporation acquired an in- 1 
terest in the forge plant equipment, . ',...,' 
, (2) U.S.O.E. had a se~urity interest in the forge :plant equipment 

in the form of a lien for the unpaid balance on the purchase contract and \ifor such additional charges as may hereafter be determined".; . "'j 
(3) Iremece was on the date of vesting a national of a designated. 11 

enemy country, namely, Rumania, and . ;', . , ... 
(4) The forge, plant equipment· and all right, title and' interest of 

Iremece to such forge plant equipment was properly vested. 
Accordingly, the claims of Edgar Ausnit and Cisatlantic Corporation 

and United States Ordnance . Engineers, Inc., are hereby disallow~d, 
without prejudice, however, to any securit~ interest pi :l,Jriiteq States 
Ordnance Engineers, Inc; . . ... ; .' 

JUNE.lO, 1944. ' 	 '.. ': . 'j; 
~ ! 

'IN THE MATTER OF 

LUDWIG BAER . 
~.Claim No, 943. Docket No. 69' i >. 
f . 

STATEMENT OF THE CASE' 	 r 
~ This proceeding was initiated by Notice of Claim No., 943 (dated July 1.C\.t

26, 1943) filed by Ludwig Baer, pursuant to amended regulations issued f'.C\l
by the Alien Property Custodian on December :11, 1943 (8 Fed. Reg. C-l16709). . 	 . '., . 

(Y)The Custodian by Vesting Order No. 201 and Vesting Order No: 4217, 
dated October 2, 1942, and October 14, 1944, respectively, vested, among C\J 
other things, Patent No.2, 196,198 and Patent No. 2,259,556 as property, (l'") 

of Karl Drechsler, a national of a foreign country (Germany). . ' ( 
LI,

.J 
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The; Notice .of . .cJaim alleges in'substance that, the claimant; Ludwig 
Haer, acquired ownership of the two patents from Karl :Drechsler. under 

;'1 ari assignment made orally in October 1934. '. ; . ; , 
1>:,I[?ursuant to notice. (9 Fed, Reg, 13996) a hearing.on the claim was held 
in",the,:New Yor.lj:Office of the Custodian before the Vested,Property 
Claims Committee on December ·6, 1944. Eugene R. Pickrell' appeared 
011 "behalf. of ,the claimant, and John Ernest Roe, General. Counsel~ by 
Edward! M:. Mtifphy' and James. M.'Falloll, appeared on behalf· of the 
Custodian.. Proposed findings and suppOiting briefs were filed by claim
ant. on,jf,l,n,qary2Q, .1Q45, and by Gelleral .Counsel on March 3, 1945. 
C1a.iv1<ilftreplied,on March 19, 19;J.5, '.l11d Genera} Counsel's ~eply was 
filed on April 17, 1945. A tentative determination disallowing the claim 
Wl!-~.iS;>4~d on May 31, 19,45. On).1 argument .was heard on August I, . 
1945.. A supporting brief was filed by the claimalft,on .August 18, 1945,
al~d. a resPQns1ve memorandum was file4 by G,eneral Counsel. on'Septemc b'er i4,':1945:"····,···), .. " , . >.;: , , " , ••••i 

The transcript of the testimony taken at the hearing and all' exhibits 
reCeived in. evidence are hereby incorporated by reference into. and con
stitute, .the i basis ..of this' determination. . > ...... : 

.. i The claim is hereby disallowed for the'reasons hereinafter stated. 
·.>.f ."j;': ,:' t, ;:: . 'f; .. "'!.bE;ERMINATI~N 

..Thiii'i proceeding concerns United States Patents Nos. 2,196,198 and 
2,259,556 whi~h were issued in 1940 and 1941 respectively to one Karl 
Drechsler,' a citizen and resident of Germany, and were vested by Vesting 
Orders Nos. 201 and 4217, dated October 2, 1942, and October 14, 1944, 
respecti:vely:' The.:inventions are related toa device for automatically
Cleansing :barrels: . '.' .'. '. . 

The claimant, : Ludwig Baer, who has been a resident of the. United 
. States. since 1911: and a citizen since 1923, is without question an eligible 
claimant as to nationality. The only ,question in this proceeding, therefore, 
is Whether he has sustained his burden of proving that he had at the time of 
vesting "any· interest, right or title" in the patents in question within the 
meaning of 'section 9 (a) of the Trading with the enemy Act, as amended. 
Sturelileiv. HickS, 17 F. (2d) 321 (E.D.N.Y.1926); Stohr v. Wallace, 
269 'Fed; 827,'840 (S.D:N;Y.1920), affirmed sub nom, Stoehr v. Wallace, 
255 U. S. 239 (1921); Thorsell v. Miller, 5 F. (2d) '118, 122, 123 (App. 
D. C. 1925), appeal dismissed, 274 U. S. 763 (1927); Draeger v. Crowley, 
55 F. Supp. 906 (S.D.N.Y. May 29, 1944); Paragraph IV, Rules on 
Practice and Procedure of the Vested Property Claims Committee. 

The claimant contends in substance. that the patents in question were 
orally assigned to him by the patentee Drechsler .in October 1934. Gen
eral Counsel contends that the claimant has failed to carry his burden of 
proof. The Committee has been constrained to disallow the claim for 

.' failure of proof upon. the facts and. for the reasons hereinafter stated. 
" i;1 tap'p~ars t.hat thecl;timant was the ~al.es representative in the United 
~tates of A $. Baer & Sohn of Mannheull; Germany, from abOut 1907 
until 1933. :.During that period :aaer &'Sohn, a family business organized 
hy the~laimant's grandfather in about 1826, was the exclusive distributor 
iJHhe Uni~ed. States of . barrel cleansing equipment manufactured py the 

' firm.9 f Os~r.BQthner of Leipzig, Gernlany. 1fappears that Oscar Both
li~r .was owned by Drechsler at all times material to the instant claim. 

.In 193~. ~n~"c1a.iIl:1an~-:-:il1dep.endently, of Ilaer'& Sohn-individually, . . 

. ,C':'; ,.,.iLUDWI(;BAER' .l' "" l 11 

entered into an agreement directly with Bothnei and thereby acquired for 

a period offive years the .exclusive sales agency in the United States for 

Botlmer products. ' In respect of patents this agreement provides : ' 


"In case' of asale or granting' bf,a 'licen'seon 'the 'American o~ qmadian 

patents, 'in respeCt· t() th~mllnufal=turing' :0£' l]othne(s.'p,roducts·.in said 

countries; negotiatiOlis' have' t6 be started b~tweeil thidwo 'parties." .. ,"


" ', .. !.! . ,i' ': : oil ,.:; ',. ,j".j '\':',' ; ';.,' ::1, .. ",',r, '1 

On October 22, 1937:"this agreement-Was.extended 'by Bothner and the 

claimant without modification to;Jaq.uary 1, ,1943. It,appears that Bothner 

did,not have;any ownership interest in.the sales agency.here.and the claim

ant .did not have any ownership interest in the, Bothner firm., .Pursuant to 

the 1933 agreement t1)eclaimantpurchased ·from· Bothller from 1933 until 

1939 barrel cleansing machines manufactured by Bothner: i~l ... Germany 

having a total ,sales ,price ot appr9ff.imately $35Q,000:., > " . . '.. \ 


.' •.. Severidreferences were mad(# tqt;.I1~riiig .to :~ontracts ex~cuted by 

,uld between Bothner and Baer &. $qljn iiil9.07, and~~Q8,,' Both .contracts 

related to an autoillatic b<j.m;ldean~iilgnlachin~":"':"'i!1vellted .by o!1~ Rom

berg whoapparently was then a c9~owner, of B9tlJqer-:-wluch was made 

the subject Of a Unitec;l States patent 'application ii11907 Q,r 1908 but upon . 

which a patent did riot' issue, By the 1907 agreement Baer & Sohri' became 

the exclusiv~ sales agent, in the United States for the machines; that is, 

it purchased in Gennil.l1yand exported to:the'.Uriited St<;ltes the machines 

manufa<::turec:l by. Bothner in! Germany. , In .this respect. the 1907 c0l1tract 

between Bae'r .&, .sohn and Bothner is: substantially. similar to' the 1933 

agreement· betweelJ the 'claimant: and Botlmer.. Although :the inventor 

Romberg had in fact assigned.the:ilwentiqn to Baer,&,Sohnin December 


. 1907,;I30thner agreed in its1908,cOlltract:with Baer,& Sohnto apply for 
a United States patent-thereon andi£' ·successful,., to assign: it to Baer &' 
Sohn. Baer & Sohn agreed to pay all the expenses of the patent applica~ 
tion and to pay a royalty of· "Mk4OQ.::-for. each IlJachine that has been 
manufactured, delivered and paidfcir,.' based on this American pateilt.~' 
The 190& agreement further l.irovided that if a patent did not issue' on 'the 
aprllication-':"'and as stated above·iit did not issue-:-Ba~r & Sohn was to 
~ntillue to be th~\ "sole selling agent o~ this ~lachine in the United States" 
111 accordaqce With the ·terms or the 'exclUSIve ,sales agreement 'of 1907: 
Thus the claimant ,by the 1933 exclusive sales'agreement succeeded Baet. 
&Sohn with reference. to..the distribution in the United, States of the barrel 
cleansing machines manufactured in Germany. by Bothner. It is further 
noted that .while the 1908 contract between Baei' & Sohn and Bothner 
specifically called for an assignment of any r~late.d patent and prescribed 
the royalties to be paid therefor, the 1933 agr~ementbetween the claimant 
and Bothner provided n~erely that the parties negotiate ~n respect of any 
patent.· ' ' ," . . , . . '...' 

'. The repeal of the Eighteenth 'Amendment in 1933·revived interest in 

the barrel 'cleansing machine and Karl Drechsler came to the United· 

States in 1933 and in 1934. While here he conferred with the claimant 

011 several occasio'ns relative to an improvement.on the machine. Then 
 ("tjon October 22, 1934" a conference tqo1cplac~ in.the office of Mr. Paul 

NGoepel, a New York attorney retained by theclajmant:.Allowance or 

disallowance of the instant claim turlls mainly upon, what transpired at 
 C'-.! 

(Y)this conference: It was attended by Drechsler, Goepel, the claimant, 
and one Frankenberger. All except· Drecllsler testified as to what hap C\1 
pened at the' conference. .Goepelhas been 'engaged 'in the practice of ('Y) 
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law in New York since 1~2. Frankenberger is a, naturalized citizen of 
the United States who--since he became a resident of the United States 
in 1914-:-has been employed by the claimant as an engineer exclusively 
engaged in the installing and servicing of the barrel cleansing machines. 
' The conference involved a lengthy discussion of the mechanical details 

·ofthe invention and the drawings required for a patent application there
on ; the assignment phase of the patent was mentioned briefly at the close 
of the conference, In ·view of the claimant's contention that Drechsler 
at this conference either orally assigned the invention 'to the claimant 
or then confirmed the making of such an assignment, it is well to recite in 
detail the exact testimony upon which the Committee bases its conclusion 
that the evidence falls short of sustaining the contention. ' ,

Mr. Goepel recalled: 

u. * • We finally came to a point where' I believed T understood 
the invention and having completed that mechanical work I said, 'Now, 
gentlemen, I have completed my mechanical work. 'How about the as
signments ?" Mr. Drechsler said, an assignment' is to be made and it 
was either Mr.Drechsler or Mr. Baer who said, that Mr. Baer will pay 

, the fees for the patent application to be' filed and to, be prosecuted.* *." , "" , , 
On cross-examination Mr. GoepeJ further testified: 

,". * • Then when I get through with my mechanics, I bring up
the question, ,How about the assignments, so I did it on that day and as 
they were standing there the three of them mUInpling to themselves for 
awhile, I shot this question out and the answer came as I said before, 

'an assignment was to be made and Baer was to pay the bills and then 
they mumbled a little more and said probably a few complimentary thingsand broke away." , 

Mr. Frankenberger's recollection was;' 

,iWe 'discussed everything first and ~hen afterward we were through 
with all the stuff then Mr. Baer was talking about assignments, then Mr. 
Drechsler said, 'l\1r. Baer, ,we want to get this thing clear first, and after 
that"we have the p<.ttents then I will assign it to you,' and then Mr. Baer 
sa,id, 'All, rig~t, Mr. Drechsler, I pay the expenses for all that.' " 

And on cross-examination Mr.' Frankenberger's testimony included the
fOllowing question and answer; , 

, '''Q. Isn't it possible that Mr. Drechsler might have said that we will
assign these patents in the future? ' '" 

"A. No, he didn't say that. He only said when it is ready, when 
everything is settled and he has the patents then he will assign it." 

The claimant, Ludwig Baer, testified that at the conference the "understanding" was that: 

,,". '* * MI'. Drechsler is to apply, for this new improvement in the 
V. 'S. Patent Office and' after the patents are granted they would be 
assigned to me just as it was done in 1~7 and 1~8,· between Our fathersfor the original patents." , 

The claimant further testified on direct examination as follows: 
HQ. Was the amount of that royalty discussed? 
"A. No, the only thing saiq was, we go on as heretofore.I. - , . 

,, . ' 
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"Q. From that, do you infer ,'that the royalty was to be fixed later? 
"A. Yes., 
.• ~ '" * * * '" "Q. Was anything said a,bout· payment of royalties by you to Oscar 


Bothner? ' ~ . . 

. ,:'A. It .was always the understanding that .we continue as heretofore. 


• * ,,," '" '" ",' * 
"Q.' Is the arrangement as before set forth in claimant's exhibit No.3 

and, 7?' lThe 1907 and the 1908 contracts' between Baer & Sohn and 
Bothner.] . 

"A. Yes."': , 
.Then o~ cros~-t;xa\lliI'!ation t1"!~. claimant re.sponded to the following ques
tions: " ,," . , .. . 

"Q. M~: Baer,I believe you testified that part of the consideration for 
the alleged assignment of these two patents. was to lie' the payment of 
royalties topI;e<;ti~ler, is th::1t not right? , ' 

"A.. ,Yes.l .' 
"Q. And I believ.e you further testified that you never 'agreed with 

Mr. Drechsler as to the amount of the royalties, is that correct? 
"A.'. Not to the amount of. the royalties of these tW9 patents referred to. 
"Q. I mean you never agreed as to what 'royalties were be be paid to 

Drechsler for 'the alleged assignment of these two patents. '. . 
"A. No, if I may add, the only, thing was that Drechsler repeatedly 

said, we go on the same way as before, and the amount of 'royalty was 
exactly given in the 1908 contract, but naturaIIyconditions in the.world 
have changed and both sides naturally thought some different amoilnt 
would be 'stipulated when it comes, to that. . 

"Q. But no different, amount was ever stipulated.
"A. No'." . 

Then when ,the daimant was asked '''whether or not Mr. Drechsler at any 
time said to you, these are to be your patents?" he responded: 

"I must say, no, he never said. those are your patents. First of all, he 

couldn't say because the patents were ·not granted and were in the making 

and, as you know, it took ,some time, but..there was nO' question that. 

Drechsler repeate<!ly said in Goepel's office, as well as in my own office, 

regarding this thing, .they will be assigned to you as sOQn as they are 

grant~d and we will go on the same way as heretofore." '. 

. As we interpret this testimony in the light most favorable to the claim

ant, it is apparent that all the claimant and Drechsler did at this conference 

was to agree that a patent was to be applied for at the claimant's expense, 

that Drechsler would assign the patent to the claimant when it was issued, 

and that the parties would negotiate subsequently as to the royalties. 

Such an agreement does not constitute a contract because the parties did 

not then agree as to the consideration for the transfer; that is, the payment 

of royalties. In view of the long and close association between the .parties, 


~ !t is understandable that they were satisfied with an agreement to agree 
(\.1

III the future as to the royalties. Nevertheless, such an agreement to 
(\Jnegotiate in the future concerning such an essential part of a contrad
(Y)the consideration itself--does not give rise to any contractual rights. 

The patent application was filed in Drechsler's name in the United C\J f'States Patent Office in 1935. .After some'difficulty in establishing the. Cfj r 

t 
t 
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patent :claim, there was a division and ,the'two patents in ,question issued 
to Drechsler, one on April 9, 1940, and the other on October 21, 1941. 
It appears that in accordance with the statements made at the 1934 
conference" the claimant paid attorney Goepel :about $1,QOO for the fees 
and costs of the patent proceeding. It is clear that this' payment was not 
.intended to be the· consideration for, the transfer of the, invention. That 
\vas not the bargain. There is no evidence that they so agreed. Further
more, the relationship of, the, parties sufficientIyexplains the claimant's 
,willingness to expend about $1,000 in' the, expectation that eventually 
a patent might be issued and assigned to him. W econclude; therefore, 
that no contract to transfer the invention or the resulta,nt patents .to the 
claimant was, made prior ,to v~sting. It js likewise clear that-apart from 
the question qf a contract to' assign-Drechsler did not at the 1934 'con
ference or otherwise manifest an intention to transfer presently the :in
ventiori, to the, claimant. ' , 
, , A further item of evidence re(iuirescomment.'The claimant testified 
that shortly after the issuance of the first patent he wrote to Drechsler 
requesting an assignment and, on March 26, 1941, he cabled Drechsler in 
reference to the second patent as follows: ': " ",' ",' ,'.' :' , 

. "Referring to' my letter of April 17, 1940, ~sec9nd patent, with three 
c1ail}1s . permitted' applicatiOil made June 13; 19~5.' ,Goepelre~ommends , 
very 'strongly iml11~date trallsf,er:: ?end, 90cuments. ~* *" , 

. Drechsler. replied to this, March 1941 cable as follows:. 

"The patent matter requires report from.Berlin. I shall answ~ryou 
,ifter'! this has been made clear." ' " , 

This 'correspo~'derice . does not' imply that Drechsler had previously as-" 
signed the patents to the .claimant. Nor is the extel.1sion in 1937 of the ' 

, 1933 contract inconsistent with a finding that the invention had not been 
transferred because the 1933' contract" as extended without modification 
in 1937; provided that patent matters were fo be the subject '6f negotia
tiollby the parties: .. , "". •': . 
"Claimant's' brief, subrrii~ted in support of his application for a: modi

fication of. the tentative determination disallowing, thisdaim, discloses 
that he actually bases hisdaim upon· an· alleged oral assignment. His 
contentions in this regard are not consistent with his own statements 
at the';hearing or with those of his witnesses; that is, both he and his' 
witnesses testified in effect that there, was no actual present, right con
veyed to claimant at the time of the alleged .'oralassignment but that 
at the most ,there was an ,understanding that something' in the nature 
of an assigmnent would be made in the future. Further; the assertion 
in claimant's brief that he was a joint inventor.' of the devices. covered 
by. the, patents in question adds no strength' to his position, patents 
obtained by qnly one of two joint inventors, as he ,now asserts occurred 
a" t~ the patents here in issue, would have been void. See Walker on 
Patents-Deller's Edition, Vol. I, p. 403, ~ec. 117 and the several cases 
there cited. ,.' ,,' , 

, Thec~l'ldusion reached, by the Committee is not based upon disbelief 
of the testimony of any of the witnesses. Accepting their testimony in- , 
sofar as it' depicted ,what happened, the Committee is constrained to con-, 
c1udethat the understanding'as to \Vhichthey testified did not effect either 

• l' an as?ignlllent o'r. a cpntract to,assign the patents .. 
:1· 
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THEREFORE, Jor the purposes 'of this proceeding, it is the determina
tion of the 'Conmiittee that the claimant; Ludwig Baer,' did not have at 
the time of vesting a title or interest to the vested property sufficient to 
support a I'ight of recovery., '. ' " , ... ,j 
. Accordingly, Claim No. 943 is hereby' disallowed, ' . , 
,SEPTEMBER 19, 1945, ' .' , ,',.J:" 

, ,., , ; ".', ' "';' " i :" 
.' i, 
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CHRISTIAN F., BENZ-AMERICAN VOITH .CONTACT' COM

'PANY, INC, J. M. VOITH COMPANY; INC., and VOlTH:-, 


SCHNEIDER PROPELLER COMPANY,INC, 

Docket Nos. 17,: 18, 19.CliJ.imNos.682, 683,. and .684 : 


, " . "" 

STATEMENT OF THE CASE 
This proceeding was initiated by Notices' of Claims Nos. 682, 683 ami 

684, each dated, May 10, 1943, filed by ChristianF, Benz, pursuant,to 

regulations issued, ,by; the' Alien Property. Custodian, on Minch ,25" 1942 

(7 Fed. ,Reg.. 2290) and amended December ll"l943:(8,;Fed,Reg; 

167(0). ' ," , " ,,:" " ,; ;" ,;' 


The. Custodian, by Vesting, Orders .N os. ;} 14,: 115,., 'andi!Jl 16; " dated 

August 25, 1942 (7 Fed. Reg. 7l55),vested: , ", , 


1,990 shares (out 'of a total issue' ~r2,OOO sha.res) of the capital stqck' 

of American Voith Contact Company, Inc., aNew York corporation.' , 


The entire outstanding'capital stock (200 shares 0,£ 110, par valuecom~' 

mon stock) qf'J. M. Voith Company,Int:;'a New York corporation, and 

The entire outstanding eapital 'stock' (80 shares of no par valu'e com.]· 

1110n stock) of Voith-Schneider Propeller Company, Inc.!, a Ne\y'York 

corporation." . "'''" ;J ',''', ,';:' , " " ,,', 


The Vesting Ordersrecitedi11 su~~ta~c~ : that the'shares'~ere registered 

in the name of Christian F. Benz,daimant in this proceeding, and that 

he held the shares for the benefit of Walther Voith, Banns:Voith, and 

Hermann Voith, of Heiden'\1ei~" Gern,l;1ny,;, n~tionals, ot a "designated 

e emy country (Germany), ',.' "', ,,; ",1. j, ",', ,:


l1The Notices of Claims allege.in ,substaqce, that. the claimant, was the, 

owner of the claimed shares at the t,ime I;>f vesting, af!dthat his owner

ship. was acquired. through' assignQ1ents . e~e~1.1~ed. by, t~e· (;er'ITI~n ,owners, 

in Germany on August 28, 19~9., " ", . . 


The claims were consolidated for hearing. The Order for and Notice 

of hearing was published on March 3t',"1944,' (9 Fed: Reg.3~8) ,. and 

copies thereof were served upon the, persons designated in, Section 2 of 

the Notices of Claims,. Pursuant theretq: a hearing was \leld .on April 

13 and 14, 1944,. before .the Committee in the Office of the Custodian in 

New York City. ".,' ' " " : """ , .: " .' . " 


Dow & Symmers, by William .G. Symmers, and Cummings and 
LI')Stanley, by William D. Donnelly, appeared on behalf of claimant. John 
NErnest'Roe, GeneraI' Counsel, by James FallQn, and Elm,er ,Cunningham, 
C\Jappeared on behalf of the Custodian. ' 
(Y)'Qaimant's brief,was filed with the Conurtittee on June 20: 1944:' Gen

eral Counsel's brief and, Proposed Findings and Conclusions were filed C\.t 
July '4, 1944. The claimant's reply brief was filed July 22,1944, A C") 
tentative determination disallowing' the several' claims was issued on· 
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August 14, 1944. The claimant submitted proposals to modify the tenta
tive determination on August 28, 1944, and General Counsel submitted 
comments. on the proposals to modify on September 14, 1944. Since 
.the arguments contained in the claimant's proposals· to modify the tenta
tive determination had been thoroughly considered by the Committee in 
arriving at its tentative determination, and since a' reconsideration' of 
them has not altered the Committee's conclusions, the tentative determi

'nation as 'hereinafter set forth is h,ereby adopted and issued as the final 
determiriation in the proceeding. '. . I,.. .' 

The transcript of the testimony at the hearing and all exhibits received 
in evidence are hereby incorporated by reference into and· constitute the 

), 	 basis of this determination:· ' "'. 
. The Committee, following a consideration of the entire record, hereby 
disallows the several claims for the reasons hereinafter set forth. . 	 ,. 

DETERMINATION 

L " The question in this proceeding is whether or not the claimant has 
t~r ~ 	 'sustained his burden 1 of proving his ownership of the claimed ,shares. 
'," 	 He contends -that he acquired ownership of them through assignments i ' 

executed and delivered to him in Germany in August 1939, by Walther, 
Hermann and Hanns Voith. General Counsel maintains that the assign
ment constituted a "cloaking" transaction for the purpose of concealing 
the beneficial interest of the V oiths in the property transfe.rred. . 

It is the claimant's contention that the property was. traIlsferred to 
him for the following reasons; he had been. employed by and intimately 
associated with the German partnership (J. M: Voit~ of

1
Germany com" 

posed of Walther, Hermann· and Hanns VOlth) smce 1905, and the 
partnership was faced with the necessity of liquidating the three Ameri
can corporations (whose shares were vested) because they had been for 
many years previous to 1939 in serious finanj:ial difficulties. Therefore, 
duri.ng claimant's visit to Germany in 1939, the Voiths transferred to 
.the claimant all of their interests in the three American corporations' and 
also their right to receive royalties under.a contract with the S. Morgan 
Smith Company, of York, Pennsylvania, dated September 12. 1927.2 '" 

General Counsel contends that the pattern followed in the 1939 trans
fer was that of a similar . "cloak!' t~ansaction in '191&:-17; that the three 
American corporations considered together were not insolvent; that the' 
theory of a gift of a going business is untenable under the circumstances; 
and that claimant's conduct after the transfer of 1939 was consistent with' 
that of a "cloak" and not with that of a donee; , . 

The claimant, Christian F. Benz, was horn in Germany in about '1891, 
has been a resident of the United States since 1913, and a naturalized 
citizen since 1924. In 1905 he commenced work for J. M. Voith of 
Heidenheim, Germany. 'which was an old concern' owned at the time 
by Frederick V oith and engaged principally in the manu facture and. sale 
of pulp and paper machines and water turbines .. Later the ownership 
passed to Frederick Voith's three . sons, the present owners; Walther. 
Hermann and Hanns Voith, all residing in and nationals of G~rma.ny. 

'Slvrchler v. Hi~k., 17 F, .(2d) 321 (D. C. E.D,N.Y.' 1926): Stohr v. Wallace; 269 Fed. 827. 
(S.D.N,Y. 1920) affirmed sub nom Stoehr v. Wallace, 255 U. S. 239 (1921); Thorsch v: Miller, 
5 }', (2d) 118, 122-123 (App. D. C. 1925), appeal dlsmis~ 274 U. S. 763 (1927); Draeger v. 
Crowley, - Fed. (2d) (Civil No, 19-385, D. C. M. Dist. of N. Y. May 29, 194~). 
Paragraph IV. Rules on Practice and Procedure ,of. the Vested Ptoperty.Claims Committee. 

• The claimant does not specifically define ·the transfera.s· a gift but hi. contentions in· elI""t
characterize it as such~ -,,', .• <'. ,J '.  '. I"" 
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The claimant continued in the employ of the German partnership until 
1913, except for one year when he was "loaned". to the 'Allgemeine 
Elektrizaets Gesellschaft-the General Electric Company of Berlin. ,In 
1913 he came to the United States and became an officer and director of 
J. M. Voith Company, a New York Corporation (hereinafter referred to 
as "American Voith") which.had been organized in 1912.by the German 
partnership for the purpose, of merchandising its products and patents 
111 this country. All of the capital stock (fifty shares) of American V oith 
was issued to the three Voith brothers. 

, As hereafter related, the claimant and the Voith brothers unsuccess: 
fully attempted-in 1916 shortly prior.to the last,war-to ','c1oak'~ the the'Ii . 
ownership of American Voith. One Herman F. Storrer, identified as a 
Swiss national, was then manager of American -Voith and in September, 
1916, the Voith brothers of Germany transferred their fifty shares of 
stock to him. It was not until March 31, 1917, that Storrer gave his note 
for $2500 in "payment" for the stock-about six' months after the stock 
had been transferred to him. Christian' F. Benz acted .as attorney-in-fact 
at that time for the Voith brothers and held Storrer's note and. the Ameri
can Voith stock purportedly as collateral. The transfer of the fifty shares 
of American Voith stock in consideration of the $2500 promissory note, 
payable on March 31. 1920, was obviously an unsound business arrange

ment because at the time of the transfer, American. Voithhad contracts 

"outstanding for the sale and installation of machinery so manufactured 

for about $145,000". It appears that Storrerneither pa.id the note nor 

made claim to the ownership of: the stock. The claimant in' 1918 stated 

that the reason for the transfer of the fifty shares of stock to Storrer :was. 

"* * . * . for certain business reasons existing at that time, growing out 

of the settlement, of patent ·litigation". It is further noted in connection' 

with this stock transfer that diplomatic relations between the United States 

and Germany were severed on .February 3. 1917. and that war was de

clared on April 6. 1917. Sometime thereafter the stock of American Void'\. 

was seized by the then Alien Property Custodian as property owned by 

enemies, and the finding of enemy ownership was ~ot disputed. The prop

erty was sold by the Custodian'in 192Q.a Then in 1929 a claim was made 

by Benz on behalf of the Voith brothers for the proceeds of the sale ofthe 

stock and his affidavit in support of the ,claim stated that at the time of 

seizure "* * * he (Benz). was the American representative of the, 

three Voith brothers who owned all of ,the outstanding stock of the com

pany; * * *". These .facts all indicate an unsuccessful attempt by. the 

parties to avoid seizure. This experience of the claimant and the V oith 

brothers during World War I, as above related, is one that would naturally' 

tend to move the parties to adopt a more expedientcour~e of action to 

protecttheir interest in the event another war should occur.. . 


In August, 1922, while Walther Voith was in the United States, the 

Voith brothers organized the,American Voith Contact Company, a New 

York corporation (hereinafter referred to as "Voith . Contact") , for the: 


CO,purpose of exploiting in the United States and Canada certain patents and 
C\Jinventions-principally relating tf) pulp and paper machinery and water 

turbines-assigned to it by the German partnership. The capital stock of C\.t 
Voith Contact consisted bf 2,000 shares of $100 par value and 1,990 of ('r) 

• From 1920 until sometime in 1921 the claimant was employed by other concerns as a book· C\J 
lu:eper. He then went to Gennany and sometime during hi. stay in Germany and prior to his ('f')return to the United States in 1922, be resumed employm"l't witb 

.". 
the Germ~n 

. 
partnership... 	 , 

http:prior.to
http:G~rma.ny
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these s,hares :wereissued ·to, the, three; Voith brothers.' Two shares were 
issued to Christian F. Benz'and two :shal'es were issued to one John W. 
Van Gordon, a New', Yo~k 'attorney.' From 1922 until 1939 Walther 
Voith was president ;of.'VoithContact, and the claimant was a director, 
thetreasurer"and the manager; of the'corporatiori. ' During the same period 
Van Gordon was a director, the secretary, and counsel of the corporation, 

The),990 shares were issued·to:theNoith brothers ih consideration or' 
a contract;: dated, Septembec8, ~ 1922, whereby the German partnership 
agreed to transfer, to Voith Contact all of its' interest: in certain patents' 
and patent applicatioris~n ,the : devices used in'the manufacture of ,pulp 
and-paper m~chineryand.water' turbines in the United Statc;s-.'-and full 
technical ,disClosures together, with imyisubsequentlydeveloped patents in 
thisHleld of activity., :Thecontract was to 'run, for a ten~yearPeriod and 
from year to year: thereafter until termination by six-months notice ,by 
either party. ' There is no:evidence indicating;that this contract was volun
tarily terminated;: ' ,,': ",' '" ., '." 
, In' 193}, a newJ.iM~ Voith Company, Inc. (hereinafter referred to as 

"Voith Gompany!1,),. a' NeW'IYork corporation, was organized by the Ger
manimrtriership'asa sales agency for the, various iteins of machinery. ' The 
entire capital stock of,2oo shares was ,registered in the name 'of and ow.ned 
hy,the German;partnership-J. M. N6ithof Heidenneiil1,;Germany, It 
appears that the claimant was an officer and director of; this ,corporation. 
Also: in' 1931, the German partnership organized another New, York cor~ 
poration;' the Voith-Schneider 'Propeller Company, Inc>(hereinafter re
ferrea to as 'fVoith 'Propeller")! The Pllrposeof this 'corporation was to 
commercialize certain ship' propelling and maneuvering devices acquired 
from the'German' partnership: The entireicapital :stock of eighty shares 
was registered in thenaine:bf and owned by,the German partnership. 
,'Thus: in: f931:,therewere, three corporations,' namely" Voith Contact, 
Voith Company, 'and Voith Propeller, each owned and controlled by J. M. 
Voith' of, Heidenheim;'Germany. ,It 'appears that each' of the three cor- ' 
porations;' although' mainttiil!ed',''!-s separate entities, was, nlanaged by the 
c1ailnant and occupied"the: same-office! Admittedly ,'the ownership and 
control of the 'three' Arnericancornorations,was' retained by: the German' 
partnership af least 'until August 28, 1939~ wheh, as hereafter described,. 
bills of sale were exectited in Germilnywhereby the:Voiths purported,to 
transfer all of their.stockholdings tCHhe claimant; , 

,When ;Voith- ~<:mtact was' organized' in 1922 the Gerinan' partnership 
assigned to iti'as'previously'described; certain patents,and Voith Contact' 

,placed them on its :books 'at ',a value of $200,000. This formal book value; 
was d!!preciated af,the·'rate :of' $10,000 ai1l1tially. In 1939 the totali de-' 
preciation amounted to, $179,000.",'" ' :' :,,-: " _ ,,': , 

During the period frafU'1922,to August, 1939, it appears that Voith 
. Contact;' in 'addition to' exploiting' the paterits assigned to it initially and 
subsequently,' acte<;l, as 'a fiscal agent' for the GenTian partnership: ' It col
l\!Ctcd moneys due to the partnership from Arnericancusto.mers and, before 
remitting the proceeds to t,he 'German partnership, it deducted ,from the 
collections variousitems:,of expenses of'the'three American corporations. 
One 'of the acco4nts of; the German partnership in the 'United States 'so 
handled by'VoithContact was that of S:Morgan Smith Companyof'York, 

'Pennsylvania. It appears ,that the Smith Company madep!!riodic pay
ments o.n account ofroyaltie~ du~",tqeGer,man, pl;l.rtnership under a con
tract dated September 12, 1927. ApproximatelY $67,000 acciiled "in 

l" 
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royalties under this contract between 1927 an~ 1938. For each year dur

ing that period the royalty payments under thiS cO,ntract were as follows: 


ii:::li[:;:: Ii::::; •.•• ::l:.:::;: ~::.; •••;::.j i.; ;;: ·111 

'm~ ::::::::::::::: :::::::::: :::::::: :::::::::::::::::::: ~t:~;gf 


In 1935' the claimant made a trip 'to Germany.' The purpose of the 

trip, as stated by the claimant, was to complete arrangements for a loan 

of six or seven thousand dollars to "defray the operating deficit of the 

American conlpany", and because "the' finances of the corporation (in 

1935) were in sucha deplorable state that we could not keep going any 

longer without the financial assistanc~ of]. M. Voith.'" While in 

Germany, the ,claimant and a representative of the German partnership 

conf~rred at Stuttgart with the German Foreign Exchange ,Control author

ities (Devisenstelle) for the purpose of obtaining a license neceS.llaty 

under German .law for the transfer of the funds. The license was re

, fused and the claimant could ascribe no reason for, the refusal. ,It appears, 
however, that after claimant's return ,in, 1935, '$3,<XlO was sent from 
Germany to the claimant pursuapt to alicense: ' ,-' , " " 

The claimant indicated in his testimony relative to the finances of the 
corporation; that in the spring of 1939 "things had corpe to sllch a pass 
that I was faced with a really seriou~ question of what could be done"; 
that the German partn'ership early in 1939 had advised him'that "they 
wanted to discontinue these (American) companies"; that he had kept 
the cOI~lpaniesoperating during 1935~39 by.being able to"~ * * squeeze 
out of moneys received for the account of J. M. Voith". He further stated 
in ,effect thiit the American corporations could not have continued to 
exist without financial aid. According to the claimant it was because. of 
these stated financial difficulties that he again went ,to Germany' in the 
Summer of 1939. On arrival in Germany in July, 1939, he conferred 
with Hermann and Hanns Voith in Heidenheim and later with. Walther 
Voith at St. Polten, Austria.' Th,e principal suhject of these conferences 
was the "business affairs" of the AmeriCan corporations and the un
certainty of his "private situation". He was advised that, because 6f the 
"stringency of money", he could not "count, any ,longer on continuing :to 
get financial assistance from J. M. \Toith and there would also be a pos
sibility of even technical information being cut down". Claimant stated 
that he did not know the reason for this but surmised'that it was ,because 
of controls of the German government. He testified that the German 
partnership, with the foregoing situation in mind, proposed that. he either 
( I) reside permanently in Germany and work fqr' the German partner~ 

ship there ih a suitable and secure position which would provide favorable 
 ['retirement benefits, or (2) assume the German partnership stockholdings 

C\.l'in the three American corporations together ,with an assignment of the 
S. Morgan Smith, contract. The claimant testified that .. \' 

C\lhe chose the' . . 
(Y)

• It'should be noted that ,the above figures riescribe royalty f>aymenl.t between 1927 a~d 1938 but 

do not describe royalty accruals in 1938, The evirience shows that in 1938 the royalty acc,..als 
 C\! were· in excess of $20,000, most of which was Paid 1ater and. therefore. does not appear in the 
above tabulation. ' . ('I'j 
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'. ~ 	 latter because he felt that he would prefer 'to remain in the United 
States, continue to operate the CorporatIons, and make a livelihood from 
the business and from the royalties under the S. Morgan Smith contract. 

1 ". He testified that he made this choice notwithstanding that "my financial 
I'';i, 	 future for myself and family would have been safer by accepting their 
Ij, 	 proposal and return to Germany". On August 30, 1939, while still in 

Germany, he received from the Voiths transfers of their stockholdings 
in the three American corporations, resignations from them as directors 
and officers, an assignment of their rights under the S. Morgan Smith 
contract and an "assignment" of their claims, totaling $16,000, for money 
the Voiths had lent to Voith Contact. 5 It appears that the claimant did 
not participate in the drafting of the' documents effecting the transfers 
nor was ,he even present when the documents were executed on August 
28, 1939. , Questioned as to whether the transfers required a license from 
the German Foreign Exchange authorities, the claimant 'said "I did not 
inquire too deeply and I did not' in this particular instance concern myself 
with that. Nothing was said to me and I took what I could get". ,The 
documents of title were in claimant's pqssession at the time of. his de. 
parture from Germany but were not displayed by him to, the German 
Customs officials. If Devisenstelle licenses were not issued, the transfers 
may have' been void under the Gern1an law, but since the' Committee 
has concluded that the claims should be disallowed' for other reasons, . 
it is unnecessary to explore this question further.' . 

The claimant returned to the United States in the 'latter part of 
September, 1939. The stock of the three corporations was then trans
ferred 'on the corporate books to 'him, and new officers anq directors 

'were eleded. The S. Morgan Smith. contract was assigned' by him to 
VoithContact on January 6, 1941. ' ., . 
. The claimant contends .that because he had had a mutually satisfactory 

association with the German partnership since 1905 as a faithful and 
trusted employee, and' because the American corporations were of little 

'value, the Voith brothers were disposed to and <;lid give the American 
business to him. In addition to the fact that his mutually' satisfactory 
association included substantial compensation 6 there are divers incidents 
which compel the COlUmittee to the conclusio~ that the purpose of the 
1939 transfer was not to effect a bona fide gIft to the claImant but to 
preserve the property for the ultimate benefit of the Voith brothers. ' 

'There' is no reason whatever for distinguishing between the transfer 
of the stock and that of the contract. These transfers were part and 
parcel of the same transactions and must stand or fall together; The 
circumstances under which the claimant received the "assignment'" of 
the Smith contract and his method of distributing its product indicate 
to the Committee that the" P.eneficial interest in the contract remained in 
the Voith brothers.' The claimant testified that he did not have in 
Germany in July, 1939, adequate information relative'to royalty accruals 
under this contract and it further appears that the question of the amount 
of such myaJty accruals was not discussed during the July-August, 1939 
conferences in Germany. Notwithstanding the relationship of the parties, 
it seems to the Committee highly improbable that the Voiti) brothers were 
so disposed towards the claimant as to transfer to him as a gift property 
worth many thousands of dollars without a discussion and consideration 

,~:; • This claim for $16.000, vested under a supplmltntal Vesting Order No. 3185. dated. February23. 1944, is not involved "in this proceeding. 	 . 
• His compensation ranged from $4,200 to $10,500 per year. 
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On February 2, 1940, claimant had transmitted to the Voith 
on account of royalties which had, accrued prior to 

of its value. 
brothers' $15,000 

5 
August 28, 1939, the date of the purported transfe'r. Then on March 

1940, claimant was" paid under the Smith contract approximately 
}w,OOO which substantially exceed~d prior payments for similar periods. 
Of this $40,000 the claimant remItted $30,000 to the Voith brothers. 
$15,~ccording to his testimony--as a further adjustment of royalty 
accruals prior to August '28, 1,939, and $15,000 that the claimant felt 
"in good conscience *. * *", should be paid to them. The Committee 
notes that the "assignment" of August 28, 1939, provided, aq10ng other 
things: ': . . . 

.,,* * * .we hereby . sell, assign and transfer to Christian F. Benz all 
our interest of whatever "character in a certain . agreement. 'made between * .. '" *" .." . " . " .. ',' , ,'", . " 
us. ' . : , 
In view of the absolute tenor of this "assignment", the Committee co~
cludes that the purported basis of, and reasons fol', the payments made by 
the claimant to tI,e Voith'brothers as "adjustments" of the royalty accruals 
prior to August :28, 1939, have not been satisfactorily established by the 
claimant's testimony that he "understood~' that such adjustments were to 
be made .. The. payment, furtheitnore, of the, additional$~5,OOO to :the 
Voithl:!rothers, after the" date of .the purported assignment of the contract 
to him, is reasonably explain~ in the opinio,n, of the Committee only on 
the premise that the relationship between the parties had not in fact ,been 
changed as a result of the purported assignment. This finding ~s ,strongly 
corroborated, by the fact that. the Claimant did not include as income to 
himself in, his income tax return the amount so transmitted to the Voith 
brothers. The Committee feels that a finding favorable to the claimant is 
unwarranted in the light of his testimony 1, that his income tax return was 
on the basis that.this $15,000 belonged to the Voith brothers. The pur':' 
ported assignment of the'Sinith c~)lltract beingal\ integral part of the 
entire transaction, the conclusion is inescapable that the purported assign

f!.i;ment of th~ stock W!1S as,illusoryas, the purported assignment of the 
contract." ' . ..' " ' 

Further indicatiqn that even after" August 28, 1939, effective control 
J'Iresided in the Voith brothers is found in the so-called Link-Belt incident. 


By letter dated June 30, 1940, the Link-Belt Company of Philadelphia ;r 

~.' ; 

'~~ Iopened negotiations with Voith Contact for a, license or an assignment 
of a certain patent-covering flexible couplings-'-which had been previ
ously assigned, by the German partnership to . Voith' Contact. Su~se~ 
quently V qit.h Contact B capled the German partners~ip as "fo,llows: 

"Fiml Linkbelt interested license for patent purchase, ~ * * send 
. \ 

.. '''Member DODDS. On the $14,000 tbat> we~t back' to Germany' or $15,000, let us say roughl~,
Ih~~' was not required of you?, You did thah v'oluntarily 1 ' ' , , 

J he WITNESS, That 15 correct.. . , . 
Member DODII', Who paid the income tax on tbat $15,0001 

,The WITNESS. Upon the advice of my then attorney, Mr. John W, Van Gordon, who has:!j. ~~~!;t~~tumed all the monies receiv~ o~ Fo~, I think it is, 1042 as money helonging 

Member DODDS, You returned it as money belonging to theml 

The WITNESS, That was the basis of the return. . ,. . . 
 00Mr. SVWMEJlS. As their income? . 

Member DODDS. As income to them? 
 C\lThe WITH ESS. That is right." . . 
& ~uthorship of this cabJe was 'disputed. The claimant's testimony on the point was not. only ('-.1 

evas,,~e but contradictory. Since there were only three employees in the office of the three , (Y") 
A~erlcan corporations 'and since the claimant admitted tbat "we" carr.ied on the negotiations 
wllh Link·Belt and corresponded with the German partnershill relative thereto, the Committee 
beheve~ i! to be highly improbable that the claimant did not at least approve this cable before its C\l
transmiSSion. 

C"':) 
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urge'ntly report present standing technical development particularly recent 
" application inquire Maurer's experiences with Linkbelt stop if necessaryIi.
II 

r cable what should be considered in approaching ,negotiations." , , 
,j On August 8, 1940,Voith Co.ntact by letter confirmed the cable and stated !I among other thing~ ,: " , " ,', ! 
;1 

"It is particularly important for us to know something about the present' 
technical development * * * iUs important for us to find out what 
promises we can make today to a licensee in this field.' , 

·l * * * * * * * "M~. Maurer (Germany) already had business relations with Link-
Belt for se'\4eral years so far as we know in connection with his P.LV. 
gear but would be very valuable for our negotiations if we were able to 
ask Mr. Maurer which experiences he had up to now with Link-Belt 

, a.nd particularly if there has been a change in the relationship of this firm 
to him since the beginning of war." ' , " 

We conclude that the claimant- was ,not in a position to utilize this patent 
without, the cooperation of the German ·partnership. Furthermore, the 
phrase "if necessary cable what should be considered in approaching 

, negotiations", since it was in addition to a request for the technical infor
mation desired, is interpreted by the Committee, as anobvioils request 
for instructions and, therefore, an acknowledgment that the relationship 
between the parties had not in fact materially changed since August 28, 
I~~ '. ' 
, It is: not contended by the claimant that the August 28, 1939, transfers 

were sales of property made in the usual course of business. It necessi.j.rily 
follows' that the theory of the claim is' one of gift. The claimant then 

"argues that it was reasonable for the, Voiths·to 'give the shares in the, 
three American corporations to him because they were of little value. 
The principal assets of the three American corporations are patents. 
The actual value of these patents is necessarily highly conjectural. The 
patents that were assigned in 1922 were given a' book value of $200,000 
and were depreciated, as stated earlier, at the, obviously '3,.rbitrary rate 
of $10,000 annually, resulting in a total book depreciation by 1939 of 
$170,000: Meanwhile various ne:-v patents had been procured and as

.'signed to ,the corporations, presumably to improve and strengthen its 
patent position, without, however, the books of the corporations reflect
ing the increased value of the patent structure. Since the 'August, 1939 
market value of the shares, of the three American corporations is un
known and since any book value of the shares is necessarily conjectural, 
depending largely on the accuracy of the rate of depreciation" it is obviolls 
that no affirmative finding can be made as to the value of the shares. 
Therefore, to the extent that the claimant's, asserted rights rest upon 
proof that the shares' were nearly valueless, we' are constrained to con
clude that he has not sustained this burden. The evidence of the strained 
cash position of the three American corporations does not necessarily 

, reflect in any degree whatsoever the value of their assets--the patents, 
In fact,. to the extent that the German partnership retained the technical 
information necessary for the utilization of the patents-as evidenced in 
the Link-Belt incident-it retained' a direct ,power of control over the 
value of the assets of the corporation. ' . 

The value of the S. Morgan Smith contract was clearly not conjectural. 
During the period from 1929 to 1938 it yielded some $67,000 in royalties, 
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In 1937 the royalty payments were about $24,000, a substantial increase 

over ,any prior similar period, and these increased ,earnings continue~ 

during the years 1938 and 1939.9 It appears that these substantial. in

creases in the royalty payments resulted in part from the expansion which, 

OCb'lln as early as 1935 of hydro-electric construction in the United States. • 

The Committee cannot believe that men active and experienced in this' 

field did not know that the earnings under the Smith contract were and· 

.....ould continue to ,be very substantial. Therefore, little weight can be . 

given to the claimant's testimony that he was surprised by the fact that 

the'royalty payments for the year 1939 were approximately $45,000. 


. Likewise little weight can be given to the theory, as urged by the claimant, 

that it was reasonable under the circumstances to make a "gift" because 

of the slight value of the property.. I 


The international situation existing at the. time of the transfer cannot 

oc ignor¢. According to claimant's testimony, the documents of trans

fer were executed OIl 'August 28, 1939, and delivered to him on the n'iorn

ing of August 30, 1939. Although he testified he had been'assured that 

war was not imminent,' he stated in an affidavit filed with. the Foreign 

Funds Control Division of the Treasury Department that "the gathering 

war douds ,made me very uneasy that I would not. be aple to leave Gfr

many". Without declaring the documents at the border, he entered 

Switzerland on September 3, 1939, two days after the date on which 

Germany had invaded Poland and on the same day on which England 

and France declared war on Germany. These facts, coupled with the 

absence of any previous correspondence or discussion relative to a "gift", 

and coupled with the absence, as stated earlier, of any discussion as to 

the value of the property, have further convinced the Committee that the 

transfers were not bona fide but represented on the contrary a precipitate 

effort by the Voith brothers to salvage-on the eve of war-what they 

could of their American holdings. , 


In the light of the experience of the parties in 1917, the circumstances 

imnlediately surrounding th.e transfer, the method employed by the claim

ant in disposing of the proce~ds of the Smith contract; the substantial 

value ofthat contract, ,the Link-Belt incident, the failure to establish that 

the shares were of little value, theComrnittee is constrained to conclude 

that the claimant has not satisfactorily established that the Voith brothers 

transferred the beneficial ownership of property to hiql. ' , 


In reaching .this conclusion, the Committee has been guided by the 
. "cloaking" decisions arising out of World War 1.10 It is true that the 
claimant testified that the transfers to· him were bona fide but, except in 
Metz v. Garvin,10 the courts seemingly attached more weight to the sur
rounding circumstances than: to such direct affirmations of good faith, 
apparently on the ground that the parties to a factitious transaction can 
hardly be expected to ,disclose frankly their real motives. In short, sur
rounding circumstances indicate 'to the Committee tha,t the transfers in 
question were made "* * * to avoid inconveniences which might 

• Apparently the record of this proceeding' does not show the amount yielded by the contract in 

194o..;...prior to its assignment by the claimant to Voith Contact. The record does show, bowever, 

Ihat the contract yielded about $34,000 in the eleven month period of January to November, 1941
.Iter it had been assigned to Voith Contact. ' 

G "'~taehr v, Wallace, 269 Fed, 827 (S.D.N,Y. 1920), affirmed 255 U. S. 239 (192.1). Mets v. 

,arv.n, 3 Fed. (2d) 182 (S.D,N.Y. 1921); Hodgskin Y. U. S" 279 Fed. 85 (eC.A. 2d, 1922). 

p/I!.{}(/ v, Miller, 296 Fed.. 973 (ApI'. D. C.' 1924); Lust v, Miller, 4 F. (2d) 293 (.App. D. c. 

1925); Ebert v, Miller, 4 F. (2d) 296 (App. D. C. 1925), appeal dismiSsed. 296 U, S. 666 

(.1926); Thorscn y, Miller,S Fed. (2d) 118 (A£!" D. C. 1925), appeal dismissed, 274 U. S. 763 

.(1927). Mati ...,,,, ,v,. Hicks, 10 Fed. (2d) 872 (t:.D.N.Y. 1926). " '3 2 3 229 
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:1. ' 
'i ensue from a state of war." Stoehr Y. Wallace, 269 Fed. 827 (S.D.N.Y., 

1:,

' 1920), affirmed 255 U. S.239 (1921). ' .J:" 
THEREFORE, for the purposes of this proceeding, it is the determination 

; .' of the Committee that the claimant,' Christian ,F. Benz, had at the date 
of vesting no title or interest in the claimed shares sufficient in law ,to
support a rightof recovery. ,,' ' , 

, ~} Accordingly, Claims Nos .. 682,,683,. and, 684 are hereby disallowed. 
't- " " SEPTEMBER: 18, 1944. 

J·i. . i: ,I:
" 

1:1 IN THE MATTER OF 
p'
~l;" 

H. C. BIERING CEo A. M. BIERING).ESTATE OF 
RICHARD THEODORE RINGLING . 

DocketNo. 15.' Claim No. 1377 . ' 
" '", j ." 

STATEMENT OF THE CASE 

" This proceeding was initiated by Notice of Claim No. 1377' (dated 
November 30,1943 and amended March 18,1944), filed by H.C. Biering 
pursuant, to regulations, issued, by the Alien Property Custodian on March 

' 25, 1942 (7 Fed. f{eg. 2290) and amended December ll, 1942 (8 Fed.
Reg. 16709). ",,' " ", ," , , 
' The Custodian, by Vesting Order No. 2392, dated October 11, 1943, 
(8 Fed. Reg. 14637) vested all the interest of one E. A. M; Biering in 
a judgment claim against one Aubrey Barlow Ringling, Executrix of 
the Estate of Richard T. Ringling. 'The vesting order recited, among 
other things, a finding that the property was in the process of administra
tion by "Aubrey Barlow Ringling, Executrix, acting under the judicial 
supervision of the District Court of the Fourteenth Judicial District of 
Montana'iri and for the County of Meagher" and that the property was 
"payable or deliverable 'to, or claimed by~' E. A, M.' Biering, a national 
of a designated enemy country, Rumania. , The vesting order further de
termined,that "if such national is a person not within a designated enemy 
country, the national i!lterest of the United States requires that such 
persori be treated as a national of a designated enemy country, Rumania, . . . ,. .. , ' , , ,,' , , 

The Notice of Claim as originally filed was by H. C. Biering as attorney" 
in-fact for E: A: M.' Biering but was amended on :(\larch 18,1944 to 
all~ge, in substance" that H. C. Biering, ha? lin, own~rship' interest in the 
vested property. , ',',' ,,' '" , 

. The Order for and' Notice of Hearing was published on March 10, 

1944 (9 Fed. Reg. 2700) and a copy was served upon the person desig
nated in Section 2 of the Notice of Claim. ' 

A hearing was, held before the Vested Property Claims Committee, 
Office of Alien Property Custodian,National Pres;; Building, Washington, 
D. c., on March 22, 1944. " ", '. 
. Ralph. J. AndersQn, Esq., appeared on behalf of the Claimant, and' 
Karl D. Laos, pursuant to leave granted by the Committee, appeared as 
an intervenor on behalf of. Aubrey Barlow Ringling, Executrix of the 
Estate of Richard, Ringling, deceased. A. Matt. Werner, General 
Counsel, and ,su,bsequently John Ernest Roe, General Counsel" by Irwin 
L. Langbein and Thomas J. McBride, appeared on behalf of the Alien, 
Property Custodian., " 

it Briefs were filed with the Committee on April 13, 1944 by the inter
venor,on April 18, 1944 by. the claimant, and on April 24, 1944 by 
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General Counsel. Reply briefs Were submitted by the claimant and by 
the intervenor on May 1,8, 1944. A tentative determination disallowing 
the claim was issued Qn June 21, 1944. Proposals to modify the tentative 
determination were subsequently submitted and an oral argument thereon' 
was heard in Chicago, Illinois, on August 18, 1944. Memoranda related 
to the oral argument were ;submitted by· the claimaQt on August 28" 
1944 and Septeniber 25, 1944,and by General Counsel on September,18, 
1944. ,. . ' " 

The transcript of the testimony at. the hearing and, all exhibits received 
in evidence are hereby incorporated by, reference into' and, constitute tQe ' 
basis of this determination. ' 

The Committee on the basis of the entire record disallows the claim 
for the· reasons hereinafter set forth. 

, DETERMiNATION. 
. , . . . 

A judgment was entered in the District Court of the Fourteenth Juqicial 
District of the' State of Montana,· County of \Meagher,' on September 
10, 1934. E. A. M. Biering, a brother of tlU! claimant, H. C. Biering, 
was the plaintiff in the action, and Aubrey Barlow Ringling, Executrix 
of the Estate. of Richard T. Ringling, was the defendant. E. A. M. 
Biering's interest in this jl..jdgment was vested .by' said Vesting Order 
No. 2392 and is the subject of this proceeding .. !ji67,561.75, representing 
the amount due in 1943 on the judgment, has been paid to the Custodian 
by the executrix pursuant to the vesting order.' " 

Whatever interest E. A. M. Biering had in this judgment was properly 
vested. At the time of vesti ng, October 11, 1943, he was. a' citizen of 
Denmark and a resident either, of Denmark or of. Rumania. Denmark 
was occupied by Germany on or about April 8, 1940, and Rumania de.: 
e1ared war on the United States on December 12, 1941., E. A. M. Biering 
had been in the diplomatic service of Denmark for many years and since 
about 1930 he was· acting as minister,ofDe'nmark to Rumania;Yugo-' 
slavia and ,Bulgaria with' headquarters at Bucharest, Rumania. His 
status after the invasion of Denmark, and for sometime. prior thereto, 
is unknown. There is a material conflict in the evidence as to whether. 
he was a resident of Rumania .or of Denmark at the time of vesting but, 
in the opinion of the Committee, it is unnecessary for the purposes of 
this proceeding to determine'his exact residence at that time because it 
is not contended that he was a resident ofany country other.than Rumania 
or Denmark and, in the opinion of the Committee; if he was a, resident, 
of either,' the vesting of his interest in the, judgment is not subject to 
attack." ' " 

Section 5E of Executive Order 8389 defines, a foreig~ national as,' 
among other things, "(i) any person who has been domiciled in, or a 
subject, citizen or resident of a foreign country at any time on or' since 
the ~ffective date of this Order." Denmark became a foreign country 
"designated in this Order" on April 8, 1940, and Rumania on October 
9, 1940. Title III of the FirstWar Powers Act, 1941, amending Section 
5 (b) of, the Trading wi~h the Enemy Act, ratified this definition of"; 
"foreign national" and authorized the President or his designated agent 
to vest the property of such a "foreign national". If E. A. M. Biering 

. was a' resident either' of Denmark or of Rumania he was, thereIore,a 
foreign national under Section 5 (b) of the Act; as amended. If he 
was a resident of Rumania, his property was vestible as that Ofj ~~0~30 

1, 

I: 

http:ji67,561.75
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of a designated enemy country" because he was a resident of "a desig
nated enemy country", i.e., "any foreign country against which the United 
States has declared the existence of a state of war * * *"., Section 
10 (a), Executive Order 9095, as amended (8 Fed~ Reg. 5205). If he 
was a resident of Denmark and not of Rumania, the Custodian. was em
powered by Section 10 (a) to vest his property upon a finding, as made 

:I~ by the Custodian in this case, that "the national interest of the United 
States requires that such person be treated as a national of a designated 
enemy country." Section 10 (a) further provides that .a determination. 

, ! by the Custodian that property, of a "foreign national'!-the tenn em
ployed in Section 5 (b)-is a national of a designated' enemy., country, 
as defined in Section 10 (a), shall be "final and conclusive" as to tile 

.~ power of the Custodian to exercise any of the power. conferred upon 
the President by Section 5 (b) of the Act. Since Executive Order 9095, 
as amended, delegated the totality of tne President's power under Sec
tion 5(b) to. the Secretary 'of the Treasury and to the Custodian, and 
since Section 3 of Executive Order 9095 authorized the Secretary of th~ 

. Treasury to. vest in the. Custodian the property· of a resident of Den

. mark merely on "the basis of his status as i1 "foreign'nationaW, the "final' 
and conclusive" phrase was apparently designed to .avoid, among oUlcr . 
things, any contention that a vesting was improper because the claimant, 
although a "foreign national", was. not a "national of a designated enemy 
country". Assuming then that E. A.M. Biering was a resident of Den
mark and that the Custodian was not warranted .in finding that the nat 
tionalinterest required the vesting of his property, it is, in the opinion 
of the Committce, one 0'£ the purposes of the "finaLandconclusive" phrase 
of Section 10 (a) to preclude a present return of property which might 
have been vested by the Treasury but was vested by the Custodian. We 
note, parentheticaJly; that a resident of enemy-occupied territory was an 
"enemy" under Section 2 of the Trading with the enemy Act." It would 
seem unreasonable to interpret Section 5 (b) of the Act, as amended, 
and Executive Order 9095, as amended, to the end that a claim on be
half of' one who was an "enemy" under Section,2 of the Act would be 
allowed. '.' .'.... . . . 

In an earlier determination-reo claims Nos. 553 and 554 and not re
lated to the present proceedfng-it was found that the Custodian's prac
tice of not vesting property of a person who was at the time of vesting 
a resident of the United States and a citizen of a neutral and unoccupied 
foreign country, justified a divesting upon proof that the person was not 
a '~cloak". As then stated, this administrative practice of. the, Custodian 
is based upon a construction 0 f Section 5 (b), as amended, which ret 
flects the eaIiier legislative policy of Section 2 of· the Act. . Such an 
administrative construction obviously is not relevant to the divesting of 
property of a person who was an enemy under Section 2. . 

. The claimant argues, however, that since the vesting order found that 
K A M. Biering was'a national of Rumania, the Custodian may not 
retain the property unless E. A. M. Biering was, in fact, a resident of 

- Rumania. Otherwise. according to the claimant, ",it might as weJl be 
argued that a cOllviction for murder be sustained because the defendant 
was' p~oven guilty of another crime, such as burglary". This argument 
is predicated upon a misconception of the purpose of this proceeding 
which is. fundamentally. not a review of the findings 'of the vesting order, 

. but is directed to the determination, de novo, of the status of the claimant 
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iuid his interest in the vested property. Under the pertinent statutes 
alld Executive Orders a national of an enemy-occupied country residing 
ill enemy·occupied territory at the time of vesting, cannot now,'by him· . 
sdi or through an agent, successfully assert a claim for the divesting 
of his property regardless of· inaccuracies in the findings in the vesting 
order.1 .

E. Jl... M. Biering having, therefore, the status of a "foreign national" 
and a "national of a desigi1ated enemy country" within the' meaning 
of the Trading with the enemy Act, as amended, and Executive Order 
~S, as amended, his interest in the property was properly vested and 
thus has become property of the United States and subject to such ulti· 
mate disposition as Congress may direct.. . 

It remains to determine whether the claimant, H. C. Biering, a citizen 
alld resident 6f the United States, has such an interest in the property as 
entities him to it as against the Custodian. Such an interest must fall, 
within established categories of proprietorship. Lust v. Miller, 4 F. (2d) 
293 (App, D. C. 1925), Ebert v. Miller, 4 F. (2d) 296 (App. D. C. 1925). 
The burden of establishing such a legal or equitable right to the property 
rests upon the,c1aimant. Sturchler v. Hicks, 17 F. (2d) 321 (E.D.N.Y. 
1926); Stohr v. Wallace, 269 Fed. 827, 840 (S.D.N.Y. 1920) affirmed 
sub nom Stoehr v. Wallace, 255 U. S. 239 (1921); Thorsch v. Miller, . 
5 F. (2d) 118, 122-123 (App. D. C. 1925), appeal dismissed, 274U. S. 
763 (1927); Draeger v. CrowleYi- Fed. (2d) - .(Civil No. 19-385, 
D. CSo. Dist. of N. Y. May 29, 1944). . 

H. C. Biering is an American citizen~by naturalization in 189B-who 

has resided in Montana since his arrival in the United States in 1892 

from his birthplace,. Denmark. Shortly after his arrival in the United 

States he engaged in the livestock business' in Montana in partnership 

with one M. S. Cunningham and, at about the turn of the century, the 

partnership purchased a ranch, giving a mortgage of $30,cro. The claim· 

ant testified that while visiting his brother, E. A.M.Biering, in' Baku, 

Hussia, in 1904, he borrowed $30,000 from him to take up the mortl,"age. 

The claimant further testified that in 1912 he visited his brother at Copen· 

hagen, Denmark, and borrowed an additional $20,000 to meet the needs of 

the expanding livestock business. This business was incorporated in 1912 

under the name of the "Taylor's Fork Cattle Company", a Montana cor

poration, and was reorganized in 1919 when the "Southern Montana Live

stock Company'" was formed... One Richard T. Ringling contributed 

substantially to the capital of the Southern Montana Livestock Company 

and became a substantial but minority shareholder thereiri. Disagreement 

between the shareholders in this corporation eventually resulted in litiga· 

tion and a judgment in the amount of $322,480 was entered in 1924 in 


'favor of claimant and Cunningham against Ringling. This judgn1ent was 

affirmed on appeal to the Montana Supreme Court, 74 Mo,nt.176, 240 

Pac. 829 (1925). In 1919 the claimant had signed notes, apparently for 

accommodation, in the sum of $215,000. After the eptry of the 1924 


,judgment against Ringling, Ringling acquired the .ownership of the notes 

so signed by the claimant and in or about 1930 the judgnlent for $322,480
offset by the notes for $215,(){)().-o-was settled by the execution and deliv-


I To illustrate this point, assume th<1t a vesting order found that certain property was owned 

by A, and that A waS a citizen and resident-of Japan. Assume further that the evidence adduced 

at ~ hearing established that the vested property was~prior to vest1!lg--ownea by B, a citizen and 

reSident of Germany, and that A was a citizen and resident of the United States. Because of B's 

stat~s, a claim by him obviously would not be allowed although the vesting order contained erroneous 
lindmgs both of ownership and of nationality. . 3 2 3 2 3·1 
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I ery to the claimant by Ringling of" seven notes made by the Southern. 

Montana Livestock Company, payable to the order of Ringling, and total
!l ing $75,000 .. The notes were dated November 10, 1930, and fell due re
;,; spectively annually from 1931 until 1937. -H.·C. Biering endorsed the 
;'~ notes in blank on November 10, 1930, the sarrie day that he ret:eived them 

from Ringling. . 

- : Intervenor and General Counsel contend that the sums advanced by 

E. A M. Bierin~( were contributed to the capital of the business and not 
advanced as loans to H. C. Biering a,nd C4nninghanl. Although there is 
unquestionably some evidence in the record to support this contention, the 
Committee believes that the weight of the evidence, particularly the direct 
testimony of the claimant, establishes a debtor-<:reditorrelationship. The 
Committee finds, therefore, ,that in 1930 H. C. Biering was indebted to 
E. A M. Biering for an 'undetermined amount in excess of $75,000 and 
likewise Was at this point.of time the- owner of the seven notes above 
described. ' '-_ , ,,' . . , 

In 1931 the claimant visited K A.M. Biering in Denmark and delivered 
the notes to him., K A. M. Biering thereupon redelivered the notes to the 
claimant together with the' power of attorney' hereinafter described. The 
claimant brought the notes back t6 the United States and 'made them the 
basis of the suit against- the Ringling estate which resulted in the 1934 
judgrnent. There is a conflict· in :the evidence as'to the nature of this 
transaction in Denmark. The c1ainlant contends that the. notes were de
livered to E. A M. Biering as collateral security for the indebtedness, but 
the testimony of the claimarit at the hearing-that he pledged the notes 
with E., A. 'M. Biering-appears to vary with the position taken by him in 
litigation with the Ringling· estate. ' The Committee, however, believes it 
unnecessary to determine whether the notes were pledged with E. A M. 
Biering or, on the contrary, transferred to him in discharge of the indebted
ness because, in either event, the'redelivered notes were held in trust for 
K A M. Biering. The power of attorney, executed in Denmark in 1931 
and, recorded in' Montana in 1939, empowered the claimant merely to 

"-L collect the notes on· 'behalf of E. A. M. Biering. Any collection of the 
notes by the claimant· would thus result in the claimant holding the pro
ceeds intrust for E. A M. Biering. If the notes were transferred to 

. E.A M; Bieringin discharge of the debt, H. C. Biering's collection of 
them' would necessarily be as the agent of the owner,' K, A. M. Biering. 
If the' notes were pledged to E. A. M. Biering, H. C. Biering's action in 
colJectingthem would be action in his capacity as an agent,of the pledgee 
and would 'not be action in his capacity as a pledgor. In either case, H. C. 

. Biering .would. hold the proceeds in -trust for K A M. Biering. White v. 
Platt, 5 Denio 269 (N. Y. 1850) ; Clark v.Iselin, 88 U. S. 360, 368 (1874)\ 
K A M.·Biering would not, of course, lose a pledgee's interest by deliver
ing the notes to a pledgor for a temporary purpose, such as for collection. 
Stockyards Nat. Bank v. First Nat. B(mk,249 Fed. 421, 423 (C.c.A.; 8th, 
1918); In re Smith-:Flynn Commission Co., 292 Fed. 465, 471 (C.C.A., 
8th, 1923); Harrison v. Merchants Nat. Bank, 124 F. (2d) 871,87+-875. 
(C.C.A, 8th, 1942). " '. ' .. 

Following Ringling's death in 1931 the action on the notes was insti
tuted against the executrix of his estate and the judgment, E. A M. Bier
ing's interest in which was vested, was entered in Swtember, 1934. If 
a vesting order' had not issued and the' judgment running hi favor of . 

1 .~ K A. M. Biering had been paid by the executrix' to H. C. Biering, the 
l' 

\ 
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vesting of the proceeds in the hands of H. C. Biering-his interest being 

limited to -that of an agent for collection-'-would have been impervious to . 

attack? and the proceeds being subject to vesting in his hands, it would be 

unnecessary to perform the "idle ceremony" of divesting the property and 

revesting it .. Sturchler v. Sutherland, 19 F. (2d) 999 (KD.N.Y., 19~7). 

reversed on other grounds, 23 F.(2d) 414 (C.C.A,2d, 1928). To the 

extent, therefore, that the present claim is based upon' H. C. Biering's 

authority to collect the notes on behalf of K AM. Biering it must faiL 

The claimant, however. contends that under Section 7 (b) of the ,Trading 

with ,the enemy Act payment should be--and shouid 'have been-made to 

him. That -section provides: , ': . , . ,'" .' . 


"Nothing in thi~ Act shall be deemed' to 'pteve,nt payment of money 
. ",' • • owing to an enemy·' • • to'a: person withinth~ United 

States .not an'enemy. ,. • .' for the benefit of such person. .• • * 
providing, That such payment 'shallnot be made without the, lice9se of 
!lIe President'·· .". ., '.: ' .', . ". 

Assun~ing this paragraph to be in eff~t and otherwise applicable, it does 

not support the claimant's contention for admittedly. payment to; the 

claimant has not been licensed. . 


Did, then"H.. C. ~iering have any interest over and beyond a right to 

collect as agent? Since he was a trustee of the notes, and any proceeds· 

therefrom, his claim to a legal or equitable right of his own therein must 

be based upon proof that E. A'M. Biering agreed to permit him to con

vert himself from a trustee into a debtor. On this vital point the evi

dence-with due consideration to the permissible inferences therefrom-..: 

is, in the opinion of the Committee, insufficient to sustain a finding favor

able to the claimant. K A M. Biering was not, of course, available as 

a witness, :. Nor does the record contain, any instrument,. ho~ever in

formal, evidencing his willingness to forego the .advantage of the se,-.:ured, 

status that he held----,according to the claimant's contention-since 1931. 

The record is devoid of any reason for E. A M. Biering retreating from 


. his position as a secured creditor in 1931 to that of a wholly unsecured 
creditor in 1943. Moreover, the claimant's testimony tending to establish 
his purpose in making a pledge in 1931 is inconsistent :with his contention . 
that in 1943.he had the power to,destroy the s(;!curity. Claimant testif1ed 
that his purpose in endorsing· the notes in blank in 1930.· intending to 
deliver them to· E. A M. Bieririg in Europe, was ,"because I.wantedto 
secure my brother. Things were in such a desperate shape it looked like 
I might never be able to pay him and these wen~ assets that were good . 
I turned it over, and I . had had the experience of having $215,000 sprung 
on me out of a closed bank and I did not know what was coming next. 
I simply put it. up as security for my~brother." There is no evidence 
that these conditions had substantially changed by 1943. ,Theolle docu
ment executed by K A M. Biering relating to the issuC-:-the power of 
.attorney executed in 193}:-is clearly limited. to the right to act for 
E. A. M. Biering and does not either expressly or by implication authorize 

the claimant to .deal with the proceeds as his own. The power of attorney' 


• It may be noted in relation to the 9.'"oblem so hfflOthesized that (1) the vesting order in this 

proceeding was issued under Section 2(!) of Executfve Order 9095, as amended, (proper!y in the 

Pr:oc~ss of administration by a person acting untier judicial'supervision), (2) any claim of E. A. M. 

1:1.erong against H. C. Biering is vestible by the Custodian under Section 2(c) of Executive Order 

9095A as amended, as "any other property .. .. -"t and (3)' the division of functions between 

the '>ecretary of the Treasury and the Alien Property Custodian, as detailed in Executive Order 

9095, .s amended, is. not open to question !iy third parties. See Section 12 of Executive Order 

9095, as amended.' 3 2 3 2 3 2 . 
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reads "'" "'* to act as my agent, with fuJI power to act for me and rep
resent me in the handling of all matters pertaining to my interest in settle~ 
ment made between R. T. Ringling and H., C Bieringand M. S. Cunning
ham." Since E. A. M. Biering had advanced sums of money to H. C. 
Biering and M. S. Cunningham as a loan and not as a capital contribution, 
E. A. M. Riering's only "interest in settlement made" would be his interest 
in the collection of the notes. In addition to the fact that the claimant's 
direct testinlony is not convincing as,to his exact right to retain and use the 
proceeds of the notes, his testinlOny on cross-examination clearly dIS
closed the lack of any understanding, even on the part of the claimant, 
that he had any right other than the right to collect the notes and remit 
the proceeds. .The entire record shows that H. C Bieringhad, at the 
most, an expectation that the judgrilent-creditor would not object to his 
retention and use of the proceeds. Suchan expectation-involving major 
assumptions as to E. A. M. Biering's financial status and power under 
war conditions-is not a iegalor equitable right in property. 
. Assuming that the notes were transferred to E. A. M. Biering in 1931 

as collateral security for the claimant's indebtedness to him, the question 
remains as to whether the claimant's rights as a "p-Iedgor" were impaired 

, by the payment of the 1934 judgment to the Custodian. It is not dis~ . 
puted that if the judgment had been paid to E.A. M. Biering, the claim
ant's' obligation' would have been discharged pro tanto by operation of 
law, and his'rights,as a "pledgor" 'not thereby impaired .. Payment to the 
Custodian-the successor in iriterest of E. A. M. Biering-had the Same 
legal effect as payment to E. A. M. Biering because "* * '" the,Cus
todian succeeds to all the rights in the property to which the enemy is 
entitled as completely as if by conveyance; transfer or assignment '" '" "'''. 
Commercial Trust Company v. Miller, 262 U. S. 51, 56 (CCA., 3d, 
1923).' When the pledged notes were reduced to a judgment payable to 
the pledgee, and when the' judgment had been paid to the successor in 
interest of the pledgee, discharging pro tanto the primary obligation which 
exceeded-according to the testimony of the claimant-the judgment in 
amount, the' pledge no longer existed, and the claimant was no longer a 
"pledgor".' Thus the claimant's rights as a "pledgor'" were not impaired 
by. the payment to the Custodian. ' . 
'. In summary, to the extent that Claim No. '1377 is on behalf of E. A. 
M. Biering, it must fail because of his status; to the extent that the claim 
is on. behaIfof H. C. Biering, it must fail because he has not sustained his. 
burden of establishing that he had, at the time of vesting, a legal or equi
table right to the jUdgment or its proceeds. 

THEREFORE, for the purposes of this proceeding, it is the determination 

of the Committee that: ,\ 

, 1. E. A. M. Biering was, at the time of vesting, a foreign national and 


a national of a designated enemy country, Rumania; and 

2. That the claimant, 'H: C. Biering, had at the time of vesting no title 

or in'terest in the judgment sufficient in law to support a right of recovery. 

Accordingly, Claim No. 1377 is hereby disallowed, 

OCTOBER 12, 1944. ,,; 
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IN THE MATTER OF 

CLARA BIRNHOLZ 


Cla:im No. 283. Docket No. 32 


WILLIAM A. SCHUYLER 

Claim No. 70,3. Do.cket No. 33 

STATEMENT, OF THE CASE ' 

This proceeding was initiated by Notice of Claim No. 283 (dated 

January 12, 1943) filed by Clara Birnholz, and Notice of Claim No: 703 

(dated May 19, 1943 ~ filed by William A: Sclluyler, pursuant to regula

tions issued by the Ahen Property Custodian on March 25, 1942 (7 Fed. 

Reg. 2290) and amended December 11,1943 (8 Fed. Reg. 16709). . 

. The Custodian by Vesting Order No. 201, dated October 2, 1942 (8 

Fed. Reg. 625) vested among other things all right, title and interest in 

Uuited States Patent ·No. 2,257,253, registered in the' United States 

Patent Office in the name of Wilhelm Wemlloner and Werner Plagemann, 

both of Berlin, GermaIJY. . . . , ': .. '. 


Notice of Clainl No. 283'oL Clara Birnholz alleges in substance that 

umh:r an agreement which was executed in Berlin, Germany, on AUb'Ust 


'15, 1938, by the claimant and Werner Plagemann, !jhe' acquired from 

Plagemann a "proprietary interest".in Patent No. 2,257,253. Notice of 

Claim No. 703 of William' A. Schuyler alleges in substance that under 

an agreement which was executed in Zurich, Switzerland, on or' about 

April 3, 1939, by Schuyler,' Plagemann,and Wemhoner, he acquired 

"complete rights" to the same patent. Since both claims n;lated to the 

same patent, they were consolidated ~nd pursuant to an Order for and 

Notice of Hearing published on July 15, 1944 (9 Fed. Reg. 79(1), a 

hearing thereon was held at .the New York Office of the Alien Property 

Custodian on July 27, 1944. Copies of the Notice of Hea..ring were served 

upon the persons designated in Section 2 of the Notices of Chlims: . , 


The claimants appeared at the hearing without counsel. John Ernest 

Roe, General Counsel, by Thomas r McBride, appeared on behalf. of the 

Alien Property Custodian. There was filed with the Comnlittee on be

, half of the claimants. a brief by Hammond & Littell, Morris Landers of 
Counsel, on September 15, 1944 .. General Counsel's brief was filed on 
October 18,1944, and a reply brief was filed by the claimant on November 
.IS, 1944. A tentative determination disallowing the several claims was 
ISSUed on November 29, 1944. No proposals to modify the tentative de
termination having been submitted 'by either party, the tentative deter
mination as hereinafter set forth is hereby adopted and issued as the final 
determination in this proceeding. . '. . 

, The transcript of the testimony taken at the hearing and all exhibits 
received in evidence are hereby incorporated by referericeirit'o and con
stitute the basis of this determination. ' '.'" . 

The claims are, hereby disallowed f~r reasonll hereinafter set f?rth. 

DETERMINATION' : 
M 

This proceeding concern~ United States PatentNo. 2,257,253 which M 
was issued by the United States Patent Office on September 30, 1941 C\lto the inventors thereof, Werner Plagemann and \VilheIm Wemhoner, 

Mboth of Germany, and which was vested by Vesting Order No. 201. The 
. records of the United States Patent' Office do not disclose any assignment C\.l 
or license by the pateritees. The claimant, Oara Birnholz, alleges a ('r") 
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"proprietary interest" in the patent and the claimant, William. A Schuyler, 
alleges "complete rights" thereto. Tqe question in this proceeding is 
whether either claimant has sustained his respective burden of proving 
ownership of the patent. Sturchler v. Hicks, 17 F. (2d) 321 (KD.N.Y. 
1926); Stohrv. Wallace, 269 Fed. 827, 840 .(S.D.N.Y. 1920), affirmed 
sub nom Stoehr v. Wallace, 255 U. S. 239 (1921); Thorsch v. Miller, 
5 F. (2d) 118, 122, 123 (App. D. C. 1925), appeal dismissed, 274 U. S. 
763 (1927); Draeger v. Crowley, 55 F. Supp. 906 (S.D.N.Y. May 29, 
1944); Paragraph IV, Rules on Practice and Procedure of t~e Vested 
Property Claims Committee.' . . 

For reasons of convenience, attention is first directed to the claim of 
Clara Birnholz. This claim is based upon the contention that an equitable 
interest in the patent was acquired through. an agreement' which was 
executed in Berlin,' Germany, in August 1938 by Werner Plagmann. 

· General Counsel contends in substance that the record now before the 
Committee does not warrant a finding that Clara Birnholz\:tas. any in
terest in' the' patent. '. . '. . .' . ' .. 

Clara Birnholz is the wife of James Birnholz. Slie came to the United 
States from Germany in 1938. Prior to 1938 she and her husband resided 
continuously in Germany .. Mr. Birnholz, for many years an official of 
the "General Electric Company" of Berlin, Germany, came to the United 
States in May 1939. Both the claimant and her husband have applied 
for citizenship. The' religious and racial persecution then· rampant in 
Germany caused the immigration of the Birnholzes tathe United States 
and explains their willingness t6 enter into the inequitable transaction 
.described in the following paragraph. . '. '..... .... 

It appears that sometime prior to his departure from Germany, James 
Birnholz, acting for his wife, turned over to Werner Plagemann, co
inventor of the patent in question; 50,000 Reichmarks as a "loan". Sixty 
percent (60%) of the' "loan" was by the terms of the contract forfeited' 
and the remaining forty percent (4070) thereof was to be repaid outside 
of Germany if the "lender" succeeded in emigrating from Germany. 

·The expectation was that Gara Birnholz was to be repaid from earnings 
to be derived by Plagemann from the exploitation outside of Germany 
of certain' patents, including the patent in question. The contract does 
'not, however, purport to be an assignment of the patent nor does it 
purport to create in Clara 1;3irnholz anyrig\lt· other than that of;i~ un
secured creditor. of Plagemann. . . 

'When Jaines Birnhol.z immigrated to the United States,' Plagemann 
gave him a letter' of introduction to William A.' S~huyler-:-the otljer 
claimant in this proceeding-and advised him to endeavor to wor~ 01lt 
with Schuyler an. arrangement so as to "manufacture together",' "in
corporate it",' "or something like that". The letter of introduction is 
obviously not an assignment' of the patent in question. It is clear from 
the testimony of the Birnholzcs, the content of their contract with J:>lage
mann, and the letter of introduction to Schuyler that Plagemann did not 
intend to transfer to Gara Birnholz a proprietary interest in the patent. 

· It is likewise clear that the Birnholzes w.ere induced to hope that in ex
change. for their 50,000 Reichmarks some income would be made avail
a,ble to them in the United States. Although the' Birnholzes are apparently 
the victims of what appears to be a piratical contract and have been 
misled as to their hopes, their claim' must be disallowed because they did 
not have at the time of vestinj; an inte!~~t in the patent within the esta1:l
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IIlished categories of proprietorship. Lust v. Miller, 4 F. (2d) 293 (App. 
D. C. 1925) ; Ebert v. Miller, 4 F. (2d) 2% (App. D. C. 1925). 

The Btrnholzes testified that although they had been citizens of Ger
many they were "stateless" at the time of vesting. Since Clara Birnholz . ~ 

~ did not have a propJ;'ietary interest in the patent it is unnecessary to pass ~ 

on the question 'of the status of her nationality.' • . ;1
'I ,. WilIiam A. Schuyler's claim is based upon the contention that while 

Schuyler was in Leipzig, Germany, in March 1939, attending the Leipzig ~ 
Engineering Fair, he conferred with W~rner Plagemann relative to ex u 
ploiting in the American market a maChine .for roIling threads, and that H 
the inventors. assigned to him in April 1939 their rights in the United u 

~ States to the invention upon which the patent in question was subse ~ 
qquently issued.. General Counsel contends in .substarice that Schuyler 
~ has failed to carry his burden of establishing such an assignment. 

Schuyler was born in Switzerland, came to the United States in 1907, 
and has been since 1913 a citizen of this country. Prior to the outbreak ~ 
of war he was engaged principally in the business of importing from vari I
ous European countries and selling in'the United States specialized pro
duction machiriery; There is no disput~ relative to his naHonality. . 1 

The sale issue before the Committee in respect .of Schuyler's claim 'is, 

therefore, whether Schuyler had in the Spring of 1939 consummated an 


1.arrangement with the inventors for an aSSIgnment of their interest whim. 

To establish the assignment Schuyler relies upon a letter which he testi

fied was signed by Plagemann and Wemhoner and delivered to h.im by 

messenger in Zurich, Switzerland on April 3,1939. For reasons herein

after discussed neither this letter nor a copy thereof was offered. in evi

dence.' Schuyler'S testimony of what transpired at the conference in 

Leipzig is in substance as follows. He reached a verbal understanding 

with Plagemann whereby he was to buy machines from Plagemann in 

Germany for resale here. Schuyler was to be invoiced for the machines 

so purc~ased and sales by him were to be made in his own name. He 

was to sell "as many of the machines as could be imported, and at the 

same time. he was to get the American manufacturing rights" .. He was 

to import' the· machines from Germany "so long as it was convenient to 

him; when machines cannot be imported easily, other machines must be 

made here". The co-owners of the invention were to transfer to him the 

manufacturing rights in ~he United· States !'until the end of the patent" 

but "no other rights". "He was to sell the machines, to be exclusive 

agent for selling those, and .have the manufacturing rights". . . . 


Then it appears that Schuyler on April 3, 1939 received the letter upon 

which he relies to establish the assignment, and Schuyler testified· as to 

its' contents. A consideration of this testimony' reveals his uncertainty 

. as to its exact contents: On oneo~casion he testified that the letter read: 


"For receipt of a certai~ payment we give the exclusive .selling and 

manufacturing rigllts.. When the American patent is i~sued, we, will 

advise the American Pat~nt Office that the patent has been assigned to 

you". . ., ,. . ' '.' 

If this is an accurate description of the contents of the letter, ·itwould 

support a finding that the letter manifested an. intention to assign the 

patent to Schuyler. On another occasion Schuyler testified that the letter 


read: 

HI receive 20,000 Swiss francs and I appoint you si>Jt'rT~i~ tig~t, 


and I give you the American manufacturing rights." . j ~ oj .; .J '.1 . 




V 
, 
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Schoch" '\'I'ere' u~able' to discover. any! rec01'd:to th(! : effect: that,Scnuyler 

owed Julius Schoch 20,ClOO Swis!? .fral"!-<;s; !. J i· ' •. , i :., .. , .' .: 


This statement .apparent!y ·roeans,th;:j.t ,Br~nner i at'\4" Eb.l~rt '~choch 

have .been unable lO. locate, th.e, il-lleg~4)e'ter,.of a~sigm;r;lept, l~cJ:l.V.y~er's
promissory note for 2Q,QOO'SWISS ~rancs,.or; any either record 'Qf.the trans
action.' We also ~qote,;that'i+lt~O~gh:.Jul~u~Scho<:;h,die(,n. 1,~~. $diuy
Ier's efforts, according,to hi~, tes~i~ony, to·,get posses~ipp ;ofJiis alleged 

.~'document ?f title wf!relimited ~ .t1NO. let!ers t9\ SF\1oc~:~. ~i4~Y; in}940, 
both ~f which were(~X:f1:nswe.fed, ilnd to "II, ~nqt;i~ih~)9M: '" .. '.' . 

C1an;tant,. Cl~ra, Blr~~lolz, ,fil!!4 iher"CJ,.lrn III ;J~npa~y J943,: i SC~l;1yler
fj~ed hl~,c!al.m m May 194~, I, appears tM',t ,m Mardi" 1944, Schuyler 
and Clara Btrnholz entered' m,to' an arrallgement 'whereby, Schuyler 'agreed 

:. to .pay . Clara ~ "\3i n,holz' $50.00; . for 'leach i·ma'chip.e lmariufa<;tured ,under .r
'licenses issue¢ by Schtiyldon the patent 'hi' question. until '$12,(X)).OO was 
;so paid', provided ';Schuyler obtained an <excltisive;tlicense!fr:orrt thei'Alien 
Property" custodian and provic;l~d Clara"; Bimholz 'withd£ew :her ; claim 
'and.' requ~sted ~he (ru,stodian to;! issu~ a~ :exchisi've,"lice~se to :.SchuYler., 
',Since' t,ne' CI'aiiBirnhtllz claim ;to an,' iritei'est"~1"!- lthe'paterit 'Was, obviously 
without merit;itJ is' it:J1ptobable, il1 the 'opinion loHhe ,Committee;: that 
'Schuyler would, have made' the \ arrangement' if"h~'·had. ·been \the.' assignee 
of the patent: "If!l .,.,L.. I,·i "j' :""':"i'!': ,,"'1. 'f·,j:,;il ,.;,;.1:'-":,1, !,!i. :,:.;, 

; : Aconsi<;lt~ratiorijof the convers3.ti~~s at Leipiig,@£ Schuyler~s testimony 
as to,the' :contehtsof the alleged !letter', of :assignment;of . the' evidence 
indicating that a, definite agreement betweenitSchuyler ;and ;Plagemann 
had' not ;be~n' worked out,! and' of, the Brunnerstatemerit, makes . it ap~ 

. parent'that theclaimanti Schuyler/has' failed:to ,carry' his'burden, of prov
. ing that 'n~: had 'at the' -time .of vesting a propdetary interest in the' patent. 

THEREFORE;: for the:'purposes<qf this proceedjng, it is ithe detenninati
o 

l1 
'of the . Committee that:'; .... ,I·: ','. 11~1. , .• ; "',:i i ,,1 >1< ,; :i::.'" :. ;". ,II '" :" .:.'., ",' 

1':"LThedaimant, Clara Birnholz, did, not ha~e'at:the ,time 'oivesting 
a title 'or 'interest; in' Patent' No! 2,257;256 : sufficient in" .law4q,suPporta, 
right to recovery; and that I';: '. " 1l'.".:\'" ,.. ;:,.q .. :,:l 'J;";" " !: 2. The claimant,.William :A."Schuyler, did I not, have;ati the time; of 
vesting a title or interest in Patent No. 2,257,253 sufficient in law to sup
port a right to recoyery. .~I·.' 1";.',\1 r.. )I·I',:I· '.' '," . ". ' 

.I.:Ad::otdingly,' ClaimNo. ,283 an<;\. Claim; No: :703/are her,eby . .disallowed. 

\'';'':i'':~:?r::(i'''';'.. ,,:;' :,',,',:,.:':'::':./:::':,:', I,':,',',:':,'r:,"" .h,; 
,,,,,.,11"1:"",'.1,,,. ;"IN1TlIEMAT'n;:R'oF :1.':" '''''i.' .. :'''.I.... ' 

.'.',~',' I ,1 :~tij,¥'AN:f.;' '~RA$~~RT,';i:1S~A,N.,tA:~JiE~I\E;iA~' 
," '; "";l!,.\qO:ln:'.,l'{q! ..~~~~;;l).o.fk.er.,tv:o.;Ji: ,iii"! k, I ... 

I,;,. i i "i,' .• ,";"; ,ST;i.TEMEN'r'OF"THEIOASE".",:"i,,;l;iil.,,;t! "'." .. 
.... : ., " ... \ '. i ,;.:, :'" I"." '. ,. .. . \I .; i .. · , :·1 .' , ".' 

This . prpc~e~ipg ~was <;omrt}ff~<f~d" llpon: N~?t,ic~, 9f ' <:I~it;n.~at~d' MarcI~ 
10, )9,43, allegmg"m s~bst~nc~:th~t tp~ d~·W~'.lnt~, H~mian f\, ~fass~r~,
wall tbeowl1 at :tQe tIme. of v.~stmg Qfthepatents and 'patent, apphca~ertions' descritied in" the N citice of..Claim, I The Notice of' Claim:was'filecl 
pursuant' to"Regulation~: is,su~~ by ·t~e';'A..lien"Ptriperty' ~usi?di~ri··on. 
March 25, 1942 (7 Fed. 'Reg. 2290) and amended' Decem~r .It;194J 
8' Fed. Reg'.16709): ;.·f .. · .. ' ".' .' :\,'. .:,,'. ":'.'. . '. 

1 " , " , • • "' ' ., I; ! 1 J' , J I," , !.•• ~ I .,"",: ' '"., '1 ' (
, ,.', ,.', ...!,' .... ,"': .,i: i·.:' I· 3'23'23'5' ,, ',',' , .. t' 1\ •• ,.".:;:'. I ., " .: , 

" 

:" 

;j 
~ " , 

I,·
I: '. 
n 
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If the letter so read it would not support a finding of an assignment be
cause there is no grant of any right to use and the law is well settled that 
to constitute an assignment there must be present not only the grant of 
the right to:maJ.;;e and sell but also to use. In any event this secondary 
evidence of the contents of the letter. is not sufficiently certain or persua
sive to warrant a finding that the letter did constitute an assignment.' , . 

, There are further indications that Plagemann did not assign the patent 
to Schuyler. A consideration of. Schuyler's testimony as related above as 
to the conversations which took place in Leipzig in March 1939 indicates 
an Ullcertainty.as to whether it was proposed that·the patent be assigned 
to Schuyler or that Schuyler become the American saJes agent of the in
ventors.. Furthermore, there is some indication that the understanding 
between the inventor!! and' Schuyler never went beyond the stage of.pre
liminary negotiation .. In a letter fromPlagemannjo Schuyler dated April· 
26, 1939, Plagemann, according. to the. claimant's .translation, said: 

"The German patent is about !o be: issued. The American patent is 
still unde,: discussion. I take this opportunity to ask you to do everything 


. possible to sell as soon as possible one 'to two machines, to see 'that one 

to two machines are shipped to the" United States so that already in the 

fall during my visit there I can' see the niachines in operation and possibly 

discuss .improvements and suggestions at the place: l' am possibly not 

unwilling, to sell the machines against 30 days payment o~, the condition 

that you guarantee the payment." . . ',. . 

The contents of this letter se!;m inconsist~nt with .Schuyler's· contenti0l1 
that there had been concluded about a month earlier-;-the date on which 
the aJleg~d letter of assignment had been c\eljvered to SC!1Uyler in Zurich 
-an arrangement whereby Plagemann had assigried to the claimant llis 
right; title and interest in the patent. The letter on the contrary seems 
to indicate that.as late as April 26, 1939, the propo!!edtrapsaction had 
not matured into a definite understanding. . . . .' 

Furthermore, James Birnholz testified that Plagemann told him in 
Germany that, Schuyler was Plagernann's agent and that when Pl~ge
mann came. to the United States in the Fall of '1939, '''h~, «Plagemann) 
would make arrangements between Mr. Schuyler an,d me". Birnholz. 
furt/ler, testified that when it:! 1939 he calIed on Schuyler for the first time, 
Schuyler did .not state that Plagemann had assigned, ,the patent to him. 
This would indicate either tllat Plagemann regarded Schuyler as an agent 
or that no definite agreement /lad been wor~~d out between Schuyler and 
Plagemann. . '" . . : . . . 

Moreover, Schuyler testified that when he was·in Zurich in Apri11939. 
he borrowed, 20,00() Swiss francs from one Julius Schoch, a Swiss busi
nessman; who paid it to. ~n agent of Plagemann as consideration for the 
alleged assignment of the. patent to Schuyler and that Schuyler thereupon 
delivered to Schoch his: promissory note for 20,000 Swiss francs along 
withPlagemann's letter. Schoch died sometime in early 1940. Serious 
doubt as to "the existence of this "Ioan"--and for the same reason as to 
the existence of an assignment-arises from a statement apparently made 
by one Kurt Brunner, administrator of the estate of Julius Schoch and 
his attorney at the. time of the alleged transaction. It appears that in 
response to an inquiry by the Alien, Property Custodian through the 
State Department in the Summ'er of 1944, Brunner stated that he and 
~bhart .~choch, brot~er and, business associate of tj1e deceas~ Julius. 

; ~ , 

.~ 
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FINAL'DETERMlN,~:rIQNS; ETC. 

,', iThe,:AUen, Property' Custpdian; by:a sedes,of Ves~~t:lg:.' Pnle~:;; ;,,: ,,,;l ',' 

!:, No. , 13,dated May 29, 1942'(7Fed.Reg}(4128h",!':';:;il.! h", ' 
, No:,f:68'datedJUly 30;:1942 (7'Fed. Reg'.6181),;',"'" ,:" 
" ' No.":,U2',dated Aug. 25;1942' (7"Fed; Reg;]785),"j, '" ':',;,1''-::1: 
'''No.'' 1~l'i:lated Sej)t 17;1942 (TFe&:j'{eg:8317),i_'j"" 
,'No'. "201' dated ,"Oct. '2; 'l94i:(8 i Fed!:Reg;>625);' ' 

" :,No>"205'!datedOct.: 2;'1942tp'Fed. Reg: 86(9)'? ;'-:" _ 
" 

i" ,ii, ,';"'; i' ... , 'No.' 640'datea}an:' 6; 1943'(8 Fed'. Reg. '1296) >I 'Ii :,' w 
No~, 661 <1q.t~d J;ln:, 12;'1943: (8 iFed,i'Reg;:2163:); ,i lj;:" 1"", 

No. .1184,i:hi.ted :ApriI2' 1943 (8'Fed.Reg. .7035),;""" ""(;1,':~-."'; ~i~J;:'i,'I' jf:;!" i,"'~"l: "f, :11'/; j!;.:,"j . 

! veste4;certain ,P~tent~ ;aI)d "paten~. applicati9ns ,~r~l~til1g' ;t.o ;J1y.~fa~IiCillly
,operated ,c.on~rol:~n,d reg!l1p.:~9rdevlces, anqaUngh~~ ofA~kan!a-\V¢r\ce. 
.Aktie~esel1scl'\aft, under ;,;1 c;qn~ractd(l~t;~,July.,~~. 19~!?: \;le~weer(jf~nd
,A!ikanllj., R.egulator Company, a,s proPertY,!mw.h,cp'j!]'':ltI9q!jl~i~~ a;f()r.elgn
<;ountrY;,{GermaJlY)ha4interes~s.; i, ;'!'"", j,' ",:i, ,:" " "';":""1 

'! "PurSl.\ant to nC\tice(~,Eed. ,Reg, 1917.) aJ!e'!ariqg-was hel,d pefore the
Committee:~p NeW..YOl;k,()Q Mar;ch3, 4;an,d 6, 19;11: ' ~ou4e~t,Brothers. 

1by: J>erey,; A.,shaYi ,and Alva, D. Adams, appear~!i ,on, b~haU qfi c~imant. 
,A:MatLIWe~~rJ,Get;~r<v; G')J.ms~l,!by lrW,in, I,.., ,Langbeil1,.,I?avi~ WiUi. 
ford and Jennmgs BaIley, Jr., appeared on behalf of the Custoq.tan.,; , 
''; The transcript ,of :testim,ony at the l:Iea~ing an,d a11"exhibjts received 

'-in evidence, are hereby incorporatc:~Lby,,;ref~re1'!ce intq-",n,d;J';Qn~~Hut~ th~ 
· ,basis"qf.this,determination:;, ',' i ',:', " ',;; ; j" "'i!""!' 

' The c1aimanfs, brief, was, received On March, 25, i194;4., ' Gener<j.ICoun
sel's, repJybrief was submitted, on April:8, 1944~"qa,iJ;l1apt's reply bri~f, 

',was, ~ceived ApriU8" 1944~ .Atentativ~ ,qe~ermiJla~io!1'disal,l()wing the' 
· ,claim "was< issued, on'-M.ay 23" 1?44., ':By"agreement, oU)1e p;l.rties oral 

argilme1,lt in opposition to the tentative, determination ;was, heard, on 
June 2, :1944" at-which ,time Scandrett, Tuttle and C\:lallaire, by l3.ernard 
'Phillip,s, appeared imd argued' the matter oli behalf oUl1e, claimant,,; J'lte 

· Committee, following a consideration of the entire.re~ord,.,tter~bYi:dis,
"allows, the claim for, the, reasons ,hereinafter set, fOJ::th., iU;,i I ,,,,;., ",j 'j' .'~ 
,:![:', "i, ':1:;1 ;,i '!I!','f',j(!!r" :',," , '])~ERM'IN;';'TIO* f" j ',; "j;;, I .. ,,;Ii; " ""',',,', 

,The:claimant, H., A:,Brasser.t;, ~as, born. i~ L,o~d~~i in' ~M,5: ~rid ,edu~ 
cated as a metallurgical engineer in Germany. Ent~ri~g';the 'P!1itedStates in 1897 he apparently acquired citizenship in 1908,1 and since his 
arrival has been active and prominent in the steel industry here. . In 

·1919 he organized, under t,h,e, n,ame of, ,HOI A. Brassert Company, an 
. engineering firm-:-;-an Illinois Corporation' owned and cimtrolled by him. 
Through' ihis'ICOinpari'y;' and' others e~tablished: abroad;' he'pJiuined, de
si~ed 'and built plants' for' steel compilnies in· various countries,2 In 
1929 the Illinois corpor;ltion acquir~d~hee~c1usi.ve agency in the United 
States fQra hydraulically operated control <!e~ice which ha,d been patt;!nted 
by Askania~Werke,' Aktiengesellschaft' (hetdnafterreferred tO'as Askania
W~r~~)~, ~' 9~i~1a~! cqiporation I~ated :in Be,rliri, . U~der'~he agre~merit
the, deVIce, wh,lch cal1):e,to be wH:leJy used' mAmerlcan.1ndustry; was 

. man~f!lctu'req in G.~rniany, '~hipp~d 'to t~e United St~tes~nd 'assembled,
'SoI~."i~~iaU~d", ~h?!si~~r!fe?)r ~?e Hli,nois~:corpora~ion;";>q. "";'" !;;; 

1 See Herman A, Brasser, v, Fran",s' Biddle, Attorney Geri.r~1 of ,th;' U,,·it.,J SI~t••: Di~trict 
COUrt of the United States, District of ,Connecticut, Opinion of Judge c: 'C'.'Hincks. dated April 21 1944. " ' 

i Including Corb;r Iron and St••l \Vorks, England, romplded in 1937 and Herman GoeringWorks, Germany~ In construction in August 1939. '. 

!.. 

" 

HERMAN A. BRASSERT 

. In 1933, because' d some mechanical difficulties with thedevic~a5 

manufactured in Germany, Askania"Werke consented to the organization 

of another Illinois corporation,Askania Regulator Company (hereinafter 

referred to as Askania Regulator) . for the purpose of manufacturing and 

distributing the device in the United States. Askania Regulator issued 

500 shares of stock; 450 of these. were issued to Askania-Werke,in' ex- . 

change for a patent licensing agreement and certain equipment j. and the 

balance of 50 shares was issued to H .. A.Brassert Company for $5,000. 

To satisfy a need for additional working capital, :Askania Regulator in 

1937- issued 250 shares to the claimant .for $25,000, ' " : ',". 


My a license issued on February 16, 1943 the Treasury Department 

approv~ ~ trans,fer of the contro\l~ng 450 shli;res Jr9m As!mrlia-Werke 

'to the c1,almant., , Tht:se .shares wererl0t. ve,sted iJy ,he Ahen P,rope'1Y

Custodian. ,.' . , ' ',', " . "",". 


From 1933 to 1939 Askania Regulator operated un<!er~he 1933 patent 

'license agreement.; On July 5,'1939 Askania-Werke and AskaniaRegu

lator concluded anew patent"license 'agreement-to terminate'in 1948. 


:This new license agreement was basically the same as the 'original in 

granting an exclusive right to Askania Regu\;itor-t'o ,the use,ofthe~ con

trol device in the field of industrial applicatiqns' but provided for increased' 


,royalty payments and, in addition, an' an'nualfee 'of $500 for ,the' use 

of the trade-mark "Askania" and for' theright:to f regis~er the: trade
mark 'fAskania-:-Chicago." ; - "'.' ",' 


We find, therefore, that in 1939, AskaJ"!ia Regulator, ,an Illjnoiscorpo-' 

ration, h:,ld certain rights in respect to the,patented control devices ow~ed 


,by Aska~ia-Werke, a Germa!l corporation, and,.that of the,750shMes 

issued. by . Askania Regulator 450 were owned, by . J\skania~Werke . and 

300 by the claimant and H. A. Brassert Cpmpany., ,i. .,' , ,; :, 


For the purpose of constructing in Germany the. Herman Goering 

Steel. W ork.s, the claimant in about 1937 organized a German IitTIited 

partnership, the, H. A. Brassert· Kommandit' Gesell scha ft (hereiriafter 

referred to as 'Brassert K. G.), and retained a 70 'percent interest therein. 

The articles"of'partnership'are not inevi(h~nce"arid' the record',does no't 

establish the ownerShip of' the; minority" 30' percent except . to' indicate 

that one' Paul Pleiger S owned 5 perCent .• In 1939 Brassert K;.~ G~ owed 

the c,laimant, anundetermi~ed sum of moneYfor his servic.es9n' i~s'l be

half III respect to the 'Goermg Works contract' and, 'anhat' ttme, Brassert 

K. G, was the owner,' among other things, of' a building in ,Berlin 'which 

it had 'purchased -for 35P,000 marks 'and' had 'converted 'into ',an office 

building at an additional cost of 50,000 mark,s: "A few"days before i the 


. invasion':of Poland in September 1939 the,'Ciaimant,in"antiCipation' of 

the approaching invasion, went to Berlin from England and advised his· 

AJTlerican and English engineer associates there to leave. Gcrrmany im

mediately.. The departure from Germany of the clai~'Qt and a 'number 

of his associates-under such CirCumstances and without ,completing the 

Goering Steel Works-coupled with their refusal to'return,wasoQviL 


. ously resented by th~ German interests. ' ",; ".':~'" .... ;" 
Claimant contends that a contract was 'made between' claimant and 


Askimia-Werke whereby ~laimant acquired the ,right' to'th~ ownershiI> 

of the patents and patent applications in question. ' Claimant bases this 

con~ention pripcipally -4 upon an exchl~nge of cables on Ocf,o~r 22~ 19.'N; 


• An agent of the German government who acted on: its behalf apparently as a, supervisor. of 
th. construction of the Herman Goering Steel Works. . , ' 


-Claimant' also 'relies upon communications subsequent t~ OetObet'~2; 1940':',' 
 ,,' 3 232' 36 
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J General. Counsel contends that (1) neither the cable exchange of Octoi'l 
t: ,ber 22; 1940 nor any subsequent communications between Askania~Werk~ 

arid Askania Regulator constituted a 'contract, and (2) that if it should 

:i ' ' beheld ,that a contract came into. being, it did not come into being until 

2j 'i, .after June 14, 1941 and, therefore, ineffective because of theprohibi.

tion of Executive Order 838~ as amended. . , " . ''/1 '. 
t.: :.. ' Apparently the. first step taken by the. claimant to acquire the interest of 

':!' ,Askania-Werke in Askania Regulator was a cable, dated August 7, 1940 


addressed to one FU)'stenau who was a resident of. Germany, the office 

. ma!)ager of Brassert K. G, and. an attorney~in-fil:ct for the, claimant, the 

cable read: '. . . " ;. . : : 

"F~RSTENAU PURCH~SEGERMAN INTEREST'INCAN· YOU ARRANGE 
AMERICAN ASKANIA FOR FIVE HUNDRED THOUSAND M'ARKSFROM MY PER. 
SONAL AND COMPANY ACCOUNT". ..' .r ,,; ! 

.'ci~~l; 'this cable is not alfoffer ,but a .request byihe. claima~ttohi~~,agent 

. 1.0 explore. the possibility. that. the :cla.imant personally ;lequire, from, 

,l\skania-Werke, the "German interest in American Askania'~ifor,SOO,OOJ 

W<,lrks (approximately $200,000. )t9 be paid oU,t of th~ ,c1<Ji1l1ant'~ .'Iper.

;sona! and company account". '. '. ,' ... ' .. 

Apparently the claimant. did not receive a response to, this cable directly 
· frorh Furstenau but did receive a cable dated October .22, 1940 from one 

Roj.lx who was the general manager of Askariia-Wer~e" The cable read: 
"'~YOUR BERLIN OFFICE DECLARES THAT' NO EQUIV ALENT F'OR ARECO SHARES 

'AVAIL'ABLE. STOP SUGGEST' TO· VALUE ARECO' SHARES INCLUDING WCENSE 
'AGREE.MENT. AND PATENTS' AT DOLLARS ONE' HUNDRED FIFTY T.HOUSAN]) 

'STOP READY TO TAKE IN EXCHANGE HOUSE'GRUNEWALD KRONENBERGER
· .!:''TRASSE 'STOP IMMEDIATE TRANSACTION '01" EXCHANGE IN' O,UR' MuTuAL 

INTEREST THEREFORE' WIRE YOUR DECISION": 

. ' ,;\:ccording to the claimant's contention,'aUowance or disallowance of 
· the ·.Claim in this proceeding mUst rest largely upon the' q>rrect interpret!,
tion of this cable. ·It either is or is not an offer. It'is not an offer unless, 
(l'):hl ire light qf' the . surr~uriding circumstances, including the conduct 

.~of t,he parties, it manifests il:n .ntentio~ to place in the alleged offeree the 

. pOlw.~r to b~ing an obligation into existence merely by.manifesting abso!ute 
find ut)quahfied ass~nt to .the term~of the alIe~ed offer, and (2) t~e subJfl:1 
matter ()f the proposed exchange IS defined With reasonable certamty. 
·~The cable containll language which is c1early.susceptible of..being it;1
t~J;"p~~,te(tasJangmige.of pre!imin'!-ry t)egotiation: " ,. II ,. 

.' , 'f*.. •· ... !,.suggest to value ,.".: .:'and ":!' ., .. ready to take.in 
exchange, ., ..•: .".: , .. [ ... "L' . , .. .I 

The last sentence of the cable"· ,.' • immediate transaction of exchange 
iri our mutual interest therefore wire your decision", if interpreted inde" 
pendently of the preceding portions, might well indicate an intention ,to 
manifest an offer but, in the opinion of the Comnlittee, when read in con
jl:tnctiorl with the precl7ding portions of the cable it does not do so, We note 
that it does 'not read: "~Wire your acceptance." The "decision" requested 
may well have been'a "decision" to negotiate on the basis ofthe valuation 

, of the real estate at $150,000. _Ass1.!ming that the cable did manifest a 

fOlinalintentibnto' offer; we do nbt believe that the subject matter of the 


. l'offer"· was defined with reqUisite certainty in that .it failed to designate, 

as to the patents, the number, identity, and, the' nature of the. interest to 

".
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be transferred. t The, subsequent conduct of the parties-,-the disputes be ~l'~
tween lhelll as to what, if any, patents were.intended, and the nature of the [;

interest therein to be granted; that .is, whether full or limited rights-,. !~ . 


cJ-.:arly discloses that the minds of the parties fail~d to meet. . ..' , . 

On October: 22" ,1940, the .same. day the. claimant received, the cable 


de:;cribcd above, the claimant in response thereto;cab,led. Askania-Werke 

i!i .follows:. : . ., i"" '. 


. "KOUXYOUR PROPOSITlONIN CABLE OCTOBER ·TWENTY.SECt;lND ,ACCEPTED' 
\'OU VOM-BERG AND FUERSTENAUPLEASE CONFIRM.'·~ .": 1 1"::,, ill ",:. 

This laconic cable does not 'clarify the intention of the parties 'as to the 
suhject matter' of the proposed exchange but injects: an added note :of ': 
uIlccrtail)ty~th~,request that "you 'vorn J;lerg ':,nd,Fue~stenau please .con.: 
linll." . This request that Fuerstenau "confirm . might 'well have been the 
expression: py thehclaimant oian u~wi1lingness to. n~l;{o~ia:teoI? the basis 
of,the Askunia-Werke .proposal u1"!less Brassert K:G. assented m advance 
10 ·the.· proposed conveyance of its rea! estate to Askan~a-W erke in' ac~ . 
quittance ofthe firiariciarobligations of Brassert K: G. to the claimant; 
that. is to ·say,.i~ is unreasonable to assume or to. infer that the claimant 
illtcnded...:..if the real estate should not be released by BrassertK.· G .. in 
"xchange for claimant.'s money claims against: ~rassert ~. G.-to. bind 
himself to go 'through with,the transaction :and remit $150,000 to Ger~ 
many. The fact. that vom Berg and Furstenau were included in the request 
10 "confirm'? indicates that the -claimant' was asking' for something more 
than merely a formal acknowledgment of the receipt of his"acceptance.~' 
Corroboration of this interpretation of "confirm" is found in a cable sent 
claimant from Spain by Furstenau on October 22, 1940 because the cable' 
stated: ... • • if you agree we must negotiate with Paul and' jointly 
with him obtain approva1." 5 Paul Pleiger :it will be' recalled. had a five . 
percent interest in Brassert K; G. and was a representative obhe German 
government. '.:: ".,', ,).,;' ": ."i:',,": 

One month later the claimant sent the following cable,! dated November. 
23; 1940, to -Brassert K. G;·: j :" ,:. '";'.''' ', •• , • . 

"VOMBERd'FURStENAU 'UNLESS ROUX' OFFER'OCTOBE'R TWENTY'\'ECOND 
WHICH WE ACCEPTED' SAME 'DAY IS CONFIRMED: ASKANIA·,SHAREs', HERE 

.Thecabieiri·its~e~ti:rety·reads ~s'follows:"" . ,,:. '"f~:, < "1,' l'~. ": .l,~; :,:; (,I 

HSIMSSKRT AO'RI!:E WITH' FROPOSAL MAX' \ THAT' lYOUR' l'tJlICltASE~' }>R1('E 1 ~rIALL BE :PA'1[) i BY' OUR 
(IDING A COIUU!:SPONtHNG SUM;' OUT OF YOUR OI"EN ACCOUNT, l-~OR i1EMUNERATlON: I}> -YOU AGREE 
wa ..vaT NEGOTIATE WITII PAUL ANO JOlNTLY WiTH 111M' OBTAIN 'APPROVAL~' ADVISE TOTAL 'AMOUNT 
aUIUH!kATION WE SHALL D'&MANO.' D£TAILED EXPI;ANATION ABOUT :PUBLICATION AltTICLE ON.' YOUR 
..laSON IN IkON AND,STEEL IS URGENTLY.REQUIRED. LETTER FOLLOWS•. PLEASE REPLy B~ 'rELJiGRA:Y: 
."'11 Ll."TTEH 'to DR. J\NIPPING'lULBAO U'OT£L CARLTON.'.: '".;' ~"f 'I' '''';' ,t "". : ',;' 

The Committee c~nnot determine what proposal.is referrecI to i~' the first : sentence .. iThere is 
...,.. evidence to the .ffeet that it was not tbe llrOposal made by Roux to the claimant on October 
!2, The "Iron and Steel" article referred to is the following slatement published in Iron <Age 'by 
!he cl.im.anl on August 29, 1940I. : ! .. ; , ' ,. : : :: ," ." I! . : 

uThese plants, (Germany and Austria) howeverI were not completed on account of the outbreak 
of the war;' at' which time Mr. Brassert disassociated himself from thiS undertaking. n' ,j • i! .' 

It appear. thai J the statement was resenled by. German authorities.. ' Clairnarit responded: to tbe 
above quote~, ~ab~~ Ifr~~ Furstenau, on the day it was ,received, as follows: " . ~ J 

U CARL I CLAIM COa.iPANY OWES ME MORI:: 'rUAN VALUE OF PROPERTY'IN QUESTION STOP AGREE TO, 
nUNUUISH SUFFICIENT'TO' SATlSFY PURCHASE PRICE- PROPERTY FOR EXCHANG£ SllARES STOP PUB,:, " 
LlllIED AHTICLE REFEJUtED TO NECESSARY UNDER CON1.llTIONS OBTAUUNG THIS COUNTRY' WITH WHICH 
YOu SHOl1LD BE FAMILIAR!' I· j ;. " ,• 

This cable seems to corroborate further the Committee's interpretation of ucon,firmu because in it 
the claimant apparently attempts to persuade Furstenau that 81,1 acquittance of Brassert K. G.Js 
money obligations to the claimant was a fair exchange for its real estate. A1so this cable furtber 
ru"llOrts the finding that the subject matter of tbe alleged .,offer was not specified with requisite
crnainty hecause it indicates an uncertainty in the claimant's mind-the day after his HacceptanceU 

on October 22-as to what was to be given to him in exchange for the Brassert K. G. real. estate in 
::"'::::'Y. Here he:,~aksonlY of Ihe e~c~ange of ~'~~res;~-,-?o ~:nti~n,a,taU bein.~ ma~I~I~ 2 3 7 
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WILL ~E CONFISCATED 'STOP SHALL I SEND. TO PAUL FOLLOWING CABLE 
HOPE YOU WILL UNDERSTAND My VERy DIFFICULT POSITION AND WILL 

it AGREE IN BEST INTEREST Oli' ALL TO TRANSFER GRUNEWALD PROPERTY 
FOR TIiE ASKANIA REGULATORCOMPANYS SaARES NOW HELD BY ASKC>NIA

i1 WERKE IN SETTLEMENr OF ALL MONIES' OWED ME FOR SERVICES J:'LANS 
SPECIFICATIONS PATENTS." . '" 

This' cable is direct corroboration by ·.the claimant himsdf of the'Com:. 
mittee's interpretatiOl1of claimant's 'cable of October 22 as requiring a 
confirmation from Brassert K. G. as a condition precedent to a contract. 
Confiscation of "Askania shares here" is incompatible with tht: contention 

. that a contract to transfer the shares came into existence in October. In 
other words, this message Clearly discloses claimant's then understanding 
that no bindingcoritract then existed. He correctly considered the assent 
of Bra~sert K. G. necessary to create in him such a right as would Operate 
to prevent "confiscation·~'. We note also that the cable refers twice to the 

. exchange' of ,"shares" and' fails to refer at all to the' Askania-Werke 
patentsinvoLved'iri this proceeding-the only reference t9~tents bel!1g.
t9some unrelated ones owned bY,c1aiIl1ant." " ""', '~:'" 
.·'On Novemb'er;30. )940 ,claimant's ,cable of November 23;1940, to 
Brassert K., G: was' answered by the following cable froni' not only 'vom 
Bergk~nd.Eu,t;~t,-:n~l,l PHt ~aI~o ,b1' ~01lx;'the general mana~er of A~k;l~ia-W
'.. ere,:. ",i.' ':!:.' . , . . 

,.·"BRASSERTOWING UNFAVOURABLE INTERPRETATION OF'ANNOUNCEMENT 
AMICABf-E 'ARRA-NGEMENT WITH BUYER IMPOSSIBLE AT PRESENT STOP YOUR 
WAIVING ,YOUR REMUNERATION CLAIM WOULD ONLY BE REGARDED AS SUB~ 
STANTlATING REPROACHES. AND SUSPICIONS E;XISTING. AGAINST YOU STOP, 
CLARIFYING ~CONI'IDENTIAL" LErTER IN' WHICH YOU JUSTIFY YOU.Jl.SELF 
I1ROM 'aUMAN VIEWPOINT TO BE ADDRESSED TO US,fOR YOU NAJItIE SAKE 
ABSOLUTELY'NECESSARYSTpP SINCE TAX,SE'P'LEMENT PROBABLY A LITTLE; 
MORE. FAVOURABLE THAN. EXPECTED ASKANIA AND OURSELVES IMME-. 

. DUTELY. MAKE :PETiTION FOR TRANSFER .GRUNEWALD PROPERTX J:ltTE .YOUR' 

URGENT REQUEST STOP WE POINT (lUI' THAT WHEN SOLD AS~ANIA ,IS. N~ 

ALLOWED TO PJi;RMIT ARECO FURTHER USE OF TRADEMARK ASKANIA.". .


Th~ obvio~s.;i~tent of' this ~~bi~ is'io su~pend all n~g~tiations pending 

claimant's attempt to appease the indignation aroused in Germany by the 

publication in the Iron Age referred to above. The cable cannot be recon~' 

cil<:,d .with' t;;laimant's contel1tiol'l that the. res~ctive rights' and obliga

tionsof the pat'ties had long since become fixed., This cable; rather than' 


' supplying the requested confirmation' from. Brassert K. G. asserts the 
' itnpossibility. 9f .presently obtaining any confirmation under the circumstances:'," .,.. .' '. . '. . 

' In the opinion of the Committee, therefore, the negotiations had not, 
at the'end 6£ 1940, r:ea<;hed' that degree of mutual agreement and cer
tainty required, of-a;contract. ,In other words. in the opinion. of the Com
mittee, jf nothing at' all had transpired subsequently bet\veen ~he parties, 
'neither party at ,this 'time 'would have had .a,causeof action 'for non
performance of a'contractual undertaking. . . " . . 
' , Apparently there was' ,no other correspondence between the parties 
imiiJ another exchange of cablegrams took place in 4pril 1941.6,. We 
. • On April It, i 941 Askania.Werk~ cabled tbe claimant asfollow,,: ,. . " 

"W";HERU'l SELL,AND'UA"SFeR TO You '''LL OUR HOLD.NGS O. TliE ASKAN.A REGULATOR eOM.ANY 
THAT .S FOU. HUNDftED AND 'FIFTY SU"RES OF SAID COMPA"Y 'INCLUDING "WilTS 0 .. LIC'NSE AGk",. 
""NT WITK 'Aaseo DM'ED JULY 1939 aUT I!.XCLUDING TRADEMARK .ASKANIA STOp KINDLY CABLl< AC.' 

I .. 
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pass the question';whether ;acontract was entered :into' by, the exchange 
of these cablegrains ',because if a contract then or:iginated~; it ~Iearly'con
cerned"only tile': shares of, stock and the h<;ense, 'agreement but not" the 
patents as such.',:' It ,is obvious from subsequent communications that rio 
assignment of the patenti ·was then imutually' intended. lI , i ,Askania" Werke 
flatly refused to 'transfer ,the patents unless,: as a' condition ,precedent to so 

.doing; it: should> be agreed by the c!aimantthat,he would ,tum ,them .back 
toAskania-Werkeiri 1948 11• (the timeiwhen the license agreement would 
. temlinate).; This conditional, .element clearly, ,negatives any, possible in.;. 
ference that it had beell..niutually iI1tended tha'Hitle to the patents was to 
pass to ' the claimant,; The right 'of ownership ,of the patents, asserted by 
claimant in this 'proceeding must, stand or .fall, upon proof 'of a contract to 
convey the title to the patents to the claimant but not only :was the inten
tion, to pass title !!xpressJy negatived by the condition above mentioned, but 
in the 'same message!" AsKania-Werke. insists upon 'another'limitation.:-a 
reservation ohhe ;right: to ,"free use and transfer of, patent rights outside 
province of Areeo (Askania~ Regulator. y'}1 ,. This icableo!, Askania-Werke 
adds 'further: support: to the'finding of ,uncertaintyas, to :what the parties 
had lin ·mind-'-that:is . as:' to :what particular.pa~el1ts they: were, considering 
and what interests in those patents were to be ·transferred·to ,the claimant. 

The dispute' ,between' the' parties continued ; through, Jilly 'and I August 
1941, thec1aimant insisting that he had' acquired, the right'to'thepatents 
byvirtue of the April exchange 6f cables and Askania-Werke insisting 
that'theApril'i:xx:hange ,of cables di9 notind.uaethe patetlts~l,tl! The formal 

CEP1'ANC£ IN Sucu l'"UJUS. TIIAT .THIS $ALitS AGIltEEMENT :lS"i"DEFl,t\llTE.L.¥ CLOsEP STOP WB RECEIVB 
llEHli PAYMENT IN FULL BY YOU1(AGENTS BHASS~ltT'ANO C'OMl»ANV WHO iUk"N OV,EK'Tq US 'BUILDING' 
lCkQNENB1!;KGEKS'tIllASSE STOP fOll TIUS nEAL WI!:, SECUllED ALL NECESSAHY pE1UIl'fS 11. GERMANi GOv.. 
EKNM.1::NT." " .' 

The claimant i" re;ponse cabled Aokania.Werke on A\><il"15 as follows: . 
• ';l1EKEBY ACCEPT EXCJ;lA~GE .AStiAN!A snAKES ,FOll 't'KUt'EIIl1'Y o~ :';'£.HMS' ANU' CONDITIONS STAT):D 

YOUlt CABLEGRAM AP~IL ELEVE~TH!f , ' .• ".,'; ,.,' t. 'I', ,', ,.,: .. _ ," " -. 

1 As state;;i earlier, the 5ha~e~ of st~k w,ere in fa<:t. ~ra~;;ferred. to t,h.~,c'ai~~n,t l~ursu~!1-t ~o a 
'frea:;ury license and a_re not lnvolv~ In ,tIns p~oe~dmg. .. " . " : .. 

• By a letter: dated june 17. 1941 (three days after' Executive.Order 8389 was amended to include 
Germany) ,lb. claimant wrote to Askania·.Werke setting forth. the cables that were exchallged itt 
April 1941 and.a further ·cable from .Askania·Werke advising claimant that the Aokan;;' Re.\Iulator 
shares baa been transferred,w him .personaIlY. The letter. continued as follow".',:,'- .;' 
" lOIn further confirmation of: t.his transaction ,I enclose ~herewith saJes agreement· in, duplicate dated . 
AI>ril 18;'19~1';'" ., '*.".', .,' _.,.: .. " ....' 

'The sale. al1reeme;u ",,"submitted' to AWnia·Werke recitedtbat'.Askania·Werke had sold to the 
claimant as of At"il 18. 1941 not· only tlle sllares of st""k but also the patents involved in this 
\lfoceeding.·'On··Au!,,'ust 6, 1941'Askania·Werke answered by. cable as' follows: .,:, ,', 

·~ACKNOWLEJ)c.:E NECEtP~ AGNI::EMENT DATED APltlL E1GUTEi'.:N COMl'REHEN01NG NOT 'ONLY' L1CRN58 
AGREEMENT BUT' A[JDII'H; PATENT ASSIGNMENTS TO" WHtCII WE ~AGREE" "AT 'YOLLOWING 'CONDItiONS 
l<"tRSTLY ¥ATENT K1GllTS ~ REV!tRT 'TO US AT TilE TEKM1NATtO,t\l: OF· LICENSR>AGIlEEMBNT SECONDLY WE 
K£TA1N FREE USE' AND TRANSVKR OP PATENT RIGUTS OUTSIDE 'PROVINCE OF AKE<':O l"ltOGHAM TnlRDLY 
yOU CAKE' ALL Ph:NDlNf.i' PATENTS INCLUDING FEES PATENT" I.AWYEK STOl".TKANSF):lt PATENTS STOECKER 
KHE1NLAENDER DACll'STEtNEN IMPOSSIBLE STOP If YOU AGREE BY CABU WE WILL IUUN,AND, F()aWA.KD 
AGKEEldENT CONTAINING 'ABOVE CONDITIONS TO BE R&TURNEtJ 'WIT11 youa,.SIGNATUKE." . 

9 As a matter of fact, AS~'lnia~Werke tlad licensed to others in the United State-51' in a noncompeti·
tive field. sam. at least of the patents licen>ied to Askania ·Regulator.' ',. " .,: ,_, :' '" . 

".Tbe claimant cabled Askania·Werke on August 12, 1941 as follows: . ... , 
UltIWElf£NCE YOUR CABLE AUGUST'SI;(TII MY ·ACCEl'TANCE'D.\TED Al'KIL FOU}lT£E,t\ITU Of' YOUR OFFER 

C"O~ST1TUTED A VALID AGR£EMENT DATE[J A¥lUL E'GllTEENTU WHICH . PROVIDED 'FOM DE1.1VERY -TO ME 
Of' ALL YOUR .HOLDINGS IN ARECO CONSISTtNG Of' 450 SHAJ(ES Of' STOCK INCLUDI,t\IG RIGHTS OF LICENSE 
AGREEMEN.T WITH AKECO DATEU' JULY [9.39 AND TtlE ASSlGN¥ENT O,V ALL PATENTS BELO,t\lGING TO 
TilE FIELD OF ACTIVITIES OF A)tEeo STOP IN A(COi<DANC"E WITl(' OUR" AGWEl-:.MENT .WE llAVE CANCELLED. coAKECO TRADEKAR)( STOP REGARDING "PATENT ElC.l'~NSES, fOR AL~ rA"~N:rs ASSIGNED OR TIIAT" Wlt.L BE 
ASSiGNED TO ARECO THESE WILL ,BE UORN~ BY MK BUT IT "~U~T D¥- UN ~EKST_OOD TIIAT EXPE,NSES OF' (Y) 
ASKANlAwWERKE PATENTS WHICH WILL NOT BE MY NIOPEUT'( MUST BE BORNE B~ YOU OTHERWISE 
sucu ACTION CONTRAR~ TO UNITED STATES .LAWS STOl' IT IS TlIF;REI·ORK, U"PERATIV~ TIlAT AGREE· C\l 
MENTS SUBMITTED AND AC~t:l0WLEPG~D BY you <BE EXECUTED AND RETURNED'TO' WE A8.CO,t\lFlltMA~tON 
Of' CABLED CONTJtACT." l. • " • , , M 

On August 20 ·Askania-Worke responded by' cable as, follows:' . ., ., , .. C\t"OUll on"EM ,OF At'KIL ELEVERTn NElT.ltEi< lNCt.UDt:I> I'RorE~TY'OF PATENT Mlnl~TS 'NOR DID YOUR 
ANSWER Di:MAND 1'1' STOP WE WISH .NOT TO tNTER1'RKE WITH At...·nVITIE5 OF ARECO SAF1~·GUARDED BY crj
LICJi:NSE AGREEMENT STOP TRANSfER Of PATENT iHGUTS FOREVER FOK US lMPOSSJDLIi UNLESS YOU 
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sll.les agreemen!,. which had I been transmitted ,by ,the claimant to Askania7 . 
Werke on.June: 17, 19M, to,be executed.as-of April 18, ~941 was never 
executed. ' : Sometim,e jn September 1941, however,and ..very probably 
shOrtly before the .transmittal 6f the cable dated· September , 3D; 1941 froll) 
Askania-Werke to the .cIaimant/° Askania-W.erke,sent to, the claimant an' 
instmment sig11ed.on ..its behalf which varied from .the formal saJes agree
ment tendered to it in June. 1941.,.-,-the June.instrument designated some. 
fifty-seven patents as coming ;within the field of activity, of Askania Regu'7 
lator but the September instrument designated only. some forty patents 
as coming within ,s).lc1dieJd of activity. By reaSOn of .this materiaL vari
ance the September instrunlentwas a counter:offer to ,whatever proposals 
preceded it, andther~ ,is. po:evidence ,that this .l;ounter-o~er...was accepted 
by the claiman t,; ... ." l,,' ,!'''. :."; , .' ; ',: .' " , " ! ' . !"". ; ..'!,,, } 
, In any event,·if· a . contract was· made ,after June .14, ·,1941, it 'WCis a 

contract for· the, transfer·of patents in, which· ajoreign I'national (Askania, 
Werke) had an interest, and such a transaetion"not ):>eing,licensed,by the 
Treasury. ,Department, falls within; the prohibition, of Executive Order 
8389 as amended and cannot be given ~onsideration. by the .custodian.::." 

" THEREFORE, .for the purpo~e,oLthis. nrocee<iing, it is the determination 
of.theCommitteethat: " ',: ", ',/"" '" I, ,,' ;',' '",,, '" 

(1) H. A.' Brassert did :not>!lave, at.the time of.vesting, tre right to 
the ?wnership o~ the patl;!~ts ,and i patent applications;cbiimed ,in this proi

.ceedlng,and·;.!,,;, :": ';'j. ",: .. , ',',i". 'i'!: 

(2) That· the 'patet;lts ,and; patent ,applications daimed.in this, pr,oceeding 
were properly vested. . . " 
. Accordingly, Cl;li~:~0:'589isher~by disaJI9wed:, " 

j ~ 

.' '" ,JUNE 10; 1944.. ',' 

AGREE TO REASSIGN TO US AT ANY T1ME AN'" TO SEND AGREEMENT 'BI"NDING YOU~ANO VOUli: SUCCESSORS 
STOp APPARENTLY ·DISsENSION CAUSED BY DIFFICULTY OF COWMUNICATIOf'rf, lCINOL.Y CABLE." 

"~gain .on SePtern~~r ,5 the clais:na~~. cabled to ~skan.ia-Werke stating,: ~ .. 
REFEkJiNCE YOUR CABLE AUGUST TWENTIETH :PATENT, REASSIGN )tENT PROVISION WOULD MAKE 

CONTINUEI> OPERATlON IN PRESENT STA'fUS· IlERB OF AHECO BUSIN'¥SS; IMPOSSIBLE UNDER GOVEKN
M£NTAL CONTROLS STOI" PENDING APPLICATIONS OF PATENTS· NUST BE ",wOTECTED' BY· OUR. I'AYiNG 
NECESSARY LEGAL EXPENSES ·OTHEICWISE THESE WOUL~ BE DROPJ'£D FOR LACK OF PROSECUTION THERE
FO~E SITUATION' AS STATEIl OUR CABLl! A,UGUST TWELFTH 'EXPLAINS THAT BINOING ACREEMENT DATED 
APRIL EIGJlTEENTII EXISTS ANt) ·PRQVIDJtS· FOR UNCONDITIONAL ASSIGNliENT PATENTS lH' ACCORDANCE 
WITH CONFIRMATORY AGREEMENT SUBMITTED AND WIUCli YOU ARE lp~p~Y REQUESTED TO EXECUTE 
AND RETURN .TO MB STOP IN lIY OPINION CONTROVEkSY' UNWAkRANTED ON BASIS STATUS ·OF PATENTS 
IN YEAR NINETEEN FOllTY EIGHT STOP FAILURE ASSiGN idENT OF PATENTS WOULD MEAN 'NO· MATERIAl,. 
ADVANTAt;E.TO YOU.~~ . ....., .. , . . , '.' ' , ;: ,: . 

{;" The Septe';;be~' 5 ~able was supp<>ried by a cable: from Ask''''ia R~gul~tor ~ Aslcinia,Werke dated 
September 8,"1941, wbicb follows: ' • . , '''. ...... , ." 

~ '''RETEL 'BHASS£RT R.EG~RDING S>ATENT ASSIGNMENT· }!LEASE, eCU.SlllER· T~AT· HI,·1948' MOST BASIC 
PATENTS IIAyE EXPIRED AND PENDING PATENTS CAN NO LONGEK BE PROSECUTED DUE TO LACK OF FUNDS 

1 AND MAY NEYER ISSUE STOP WE 'STRONGLY R£COMUENIl ACCEpTANCE ·OF TERMs AS UNDERSTOO~ BY 
BRASSE-BT AND OURSELVES STOP WB FEEL CEHTAIN'TJlAT CONDITIONAL ASSIGNMENT·IS U:lYOSSIBLE ANDi IMPRACTICAL BECAUSB IT IS NOT BUNA FIDE SALE WHICH 15 ONLY. CONDITION A$SURING US PROTEC· 
TION Al'U) UND!tK ·WHICH WE ARE J'EHMITTED TO PkOSECCTE AND FAY APPI,.ICATIONS STOP "AGREEMENT':)'. 
TO kEASSIG~ WOULD.CONSTITU,TE .DANGER ·TO CONTINUED OPE,kATION OF BUSINESS. 

H 
, .• ,

! Ti,e~ on SePte~~; 18. 1941 Askania.Werke'cabled .tltecl~ilDant as follow.:'"' 
. "RE"'lrK~NCE 'VOUl{· CABLE SEPTEMBEH SIXTH WE SIG·NED AGREEMENT OF APl{JL EIGJlTEENTII AND 

TRANSFEMRED TO YOU ALL PATENTS AND ApI-'LICATJONS YEN DING BfLONGING TO THE PR£SRNl' FIELD 
OF ACTIVITIES OF ARECO STOP BUT· WE ·JUtE NOT ABLE TO TRANSFER\ PATENTS N.OT BELO~~ING "TO ARECO 
ACTIVITIES ,QECAUSE .THIS woul.O:. DAMAGE OUR FUTUME AMEMICAN BUSINES$ .IN OUR O'tllER LINES' 
STOP CABUt AGREEMI:iNT.'· ' •.~ -.. ; • . . 

The claimant on September 19, 1941, cabled Askania·Werk. stating:
/" '''HEREBY AGREE ACCEPT TR.\NSFER 'f~ATENTS BELONGING FIELD ARECa ACTIVITIES ACCORDA'NCE YOUR 

CABLE SEPTEMBER EIGHTEENTH STOP 'pLEASE F~kWARD ,TO ME UU{EDIATELY SIGNED AGREEMENT DATED 
A}taIL EIGHTll:EN'~ll AND eAJILE .DATE MAJL~D. • • 

Finally., on':SePtein~r 30; 1941; Askania-Werk., ~a~led Ille dai~an~ as, follows: .' " 
"'REFERENCE YOUR CABLE SRPTEMbEK TWENTY FIRST AGhEli:M£NT O"~ AI'RIL ElGIlTEBN"Tll· AND AS" 

SJGNM£NTS OF SAME DATE FOR pATENTS AND API'LlCATWNS UAVJt: !lEEN SIGNED BY US AND CERTIFICATE 
INJ;)lCATIN"G CHANGl:: OF QUR COM}'ORATE NA~E ARE DISPATCHED TODAY STOP' COPIES OF OOCUMBNTS

I,: IN ·Q~~~TIQN Wl;"~ B~ .• FC;>~WA~D~~ O~E,.W~EK LATEW.". . 

. t .. ,.!'i 
I 
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u'HERMAN A.BRASSERT \;!', 

~,
; IN ,THE MATTER OF :. ,; I I,.

i\
.; ;HERMAN',A. BRASSERT: ASKANIA·WERKE, A.G. 

',." ,l': Amended Claim Nt!. 589 .. Docket No. 14 ' 
" 

~'.i!) ,:1,:'" ",: "~lA~¥~~Nr'q;If~~If' C~SE: .' ,', j,: .":"i"" 
This proceeding was initiated by' the filing of. an' amendment; dated 

Jun~ 10, 1944, ~o notice of Claim ~0.589. Claim No. 589, filed by, Her~
mal~ A- Bra,ssert, had been, dires:ted ~o c~r~ain pajents a,nd patent appli
c;ations .which had.been vest~d by 1 a; series. of, i Yesting Or,q~r~ a~ the, 
pror,erty of. Askam~-W er~e Ak~iengc;:~ell~chaft, a 0.ern~aq corp,oration, 
here,naUerreierr(!d to as Asl<;ama-W erke. The. Custo(\1an, had likewise 
vested Aska,nia-W'erke'srights il~' a .certain Iic.ense agreep1~nt, ~a'~ed July 
5, 1939, by and between Askama-Werke and Askania Regulator .COI11~ 
pany 'o~ Ch~cago, 'a~"I\linois corporation: ' Clahu No. '589 ,was 'heard and 
on June 10, 1944 a final determination was'issueddis\lllow,ing the' claim; 
but the Committ~e then expressly refrained from passing upon the claim
ant's rights, if any, inthelicense:agreement-'-the' proceeding to that date 
not having be!!l1 direCted, in, tl)e opin,ion of the Committee, to the. issuent
presented by the yes.ting of,the liceqse agreemen~. The dajma , Her~ 

man A. ,Brassert, there)lpon ,filed an amendment to Claim No. 589 in 


. order': to' include" speCifically" therein' a claim to 'Askariia-Werke's 'rights 

under the license agreement, and, in accordance'with the'agreement "of 

the. parties, . the Committee has considered the claim to. ,the: righ~s' ;under 

the ,license agreement on the. basis of the record made in the. proceeding, 

on Claim No. 589 together with additional ev.idence. that ,was received at 

a supplemental hearing on September 6,1944. . . .:: .. ' .... 


A, statement of the related Vesting. Orders ~nd, of the appearances is 

set forth in the final de~errqinati"onof JunelO,1944, on CJairi1'No:~89. 


'A .tentative determinationaUo~ing'theclaim with' respect'tothe license 

agreement was issHed on Fel,'lruary"2q; 1945: 'O{April 24; 1945 Gem;r~r 

c.:qunsd su~mit~ed ,ei brief 'ip: s~ppori'0r'aprop9~alto' re,v~rseH1e te?ta-; 

~:~.~~~1I1~~lOf94~~d. ,~~e' c~~Utn~~~.~;u!>n,w~ed}t;l ! ~nsw.~;~~~~,W~l?~a~:-
, ' '" Y, ,..'.. .'"", .,!' .. ,.,: ' : ' '.' .... ! l' ,9 .,(he. baSIS of .the entire. req)l~d ;an~ the 'memor~n~~, S~~Il}ltt.ed;; tl,l~ 


claim'n IS "dIsallowed for-the reasons 'hereinafter set forth.' """.; ,.' ,.: . '" 

; ':~::'~":./:,:'\ '.", "i,':'DET~~~~~T'IO~'; 'i',,"".i",": :;<':~~:,' ':;i', i.':. 


, . Sirice tllis: ddhminatio~ is'bas~d : upon th~. ~e~o~d of ith~ pr6ceedirfg"on 

Clainl' No:: 589 . the. facts' and' conclusions as f0U11a in' the' fi'nal' determina

tion on" that 'claim issued on June 10, 1944 ar~'hereby incorporated 'by 

reference into and an~ fldopted as a part 'of this determinatio"n, and'<\re 

nofrepeated herein except to the extent m.'CessarY to'dispose ofthe issue 

presented by 'the amendment.·' '.,: .": ,',. ,;' ,',;, . ,.". ',':"':" 

,Iprior'to the fall of 1940, Askania,-Werke of Germany owned'4S0 shares, 

of 1\skania ,Regulator Company of Chicago and also certail1 United States 

patents aild patent applications which were subject"to a license agreement 

between Askania-Werke andiAskimia Regulator, datedJuly 5; 1939 .. The' 0':) 

license"agreement granted, in substance, an ,exclusive licei1s~ to Askania, Q')

Regulator within a limited field to patents owned by As1<al11~~W erke re": C\J

.lating.to' hydraulically operated control and rebTtllator devices. . , (Y)


1. The Claimant' is' an American citizen who 'has resided at all material 
, ~imes ill theUn'ited States, and is an eligible ciaiiliant insofar as. national, C\1 tity' is. concerned. ,In the fall ()f 1940, he negotiated' with, Askania-Werke (Y') , 

h
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in an attempt to acquire the shares ofAskania' Regulator, the patents, and 
. the license agreement, but, as found in the final ,determination ,of J undO, 
1944, u*. • the negotiations had not, at .the end of 1940, reached that 
degree of mutual agreement and certainty required of a contract." . 

Thus matters stood untibApril 11', 1941 when Askania-Werke cabled . 
the claimantas,fqllows:, :f:.; .... :, ,I ", 'illj .• ' . '.', .·i;' 

""WE HEREBY 'SELt AND TRANSFER' ':tOyoJ ·'ALL dUR HOLDINGS OF THE 
ASKANIA REGULATOR'CbMPA'NyiTHAT IS'fOUR'HUNDRED AND FIFTY SHARES 
OF SAiD cOMPANY. iNCLUDING'RlGHTS OF:LlCENSE AGREEMENT' WITH ARECO 
DATED''jULY 1939 BUT EXCLUnIl\iG: TR.ADEMARK' :ASKANI'A STOP KINDLY 
CABLE' AccEPTANCE IN SUCH FORM T'IiAT nIlS SALES AGREEMENT'IS DEFl
NlTEr:YCtOSED i>'TOPWE~ECEIVE IIERE 'PAYMENT IN FULL BY 'YQUR AGENTS 
BRASSERT'AND COMPANY 'WHO TURN OVER TO'US BUILDING KRONENBERGER_ 
STRASSE' STop 'FOR THIS nEAL' WE" SECURED 'ALL"NECESSARY PERMITS BY 

GER~~;~o.~NMEN1\'" ",' '. ,r:,' ":)' :';"," "":', ;>;''1' ' ",! ::" ,',;'" 

A,9d oJl;Apri,1 15,.1941tl1e.c1aim'loPt r~,~P9nd,ed,: ,,!: 
";,"HEREBY {ACCEPT EXCHANGE ASKANIA SHAREs'roR PROPERTY 'ON TERMS
AN~ looNDiiloNS STATED' YOURCABLEGRAM,APRIL"ELEVENTH.'1 ';' ::" 

I~ the' J u~~l0/:1944 detd~~inatio~ the: rCoinmitt~e '~om~ented on this
~'a,ble,,~c4ange,as'f9!lows,:', ::.,:....~ :', " ': .. r, ': • ;'" , .'>C,' ,:'" 

,,~'We pass the question ;whether: a contract was' entered info 'by the ex
changeof these cablegrams beqtuse if a contract then originated, it clearly 

. concerned'only:the :shares of:~tock and the license agreement but not the 
'patents as such." . .' , ;:1,',': !'}"';',"':' , ' , 

" Fol~owing this exchange of cablegralps, '; the claimant ~nd' Askania
Werke' continued toccirrespond through the, summer of 1941, the claimant 

• insisting that the agre'ement reached by the, April 'exchange of cables, in
duded nQt only the sh;ues and the ,Iken~e. ilgri!ement but also the patents, 

r,whi~e Askanm-Werke' insis~edthat'r the' April agreement encompassed 
merely'the shares and the license' agreement 'The transfer ,of the shares 
toth~ claim~t Wi;lS licen~~ by a Trea~~ry licenseissued on FebruarJ' ~6, 
1943; and, as stated above, the final determination of June 10, 1944 dIS
allowed the daimto the paterits'for 'the reasons thereln fully stated:' , , ; , 

The issue presented by the amendmenUo the claim is whether Askania

Wer~~prior to June14, 1911, the,dat!'! <?!1 which Exec~tive Order No. 

8389, as amended, was made appli,cable to Germany-had contr~cted to,

tr~n,sfe·r.h~ rights under the licen~e",gre~lDettU9 tlie,ClaiUlarlt. Th~ ~om-
mit tee has concluded that it had not, ' " . ."" . ' 
:. The Cable' of Aprjl '~1thw~s obviotlsly' intended to be an offer-as dis

, tingUished.frOlu 'preliminary negotiation-but it ""as an offer to sell only 
th,e 450 shares of stock ,and the lice.nse agreement' Although the daimant 
ha9 'been negotiating in th~ fall of 1940 to acquire not only the shar~ ?f 
stock and the license agreement but also, the patents, and although It IS 
clear that As/<:ania-Werke knew thatthe claimimt ,wa,s seeking all three 
items; weare unable to interpret ~~ April 11th cable as offering anything 
more than the licerise agreement and, the 450 shares, . The cable bears the 
earmarks o(cal;eful draftsrnanship.: It' defines' witn explicit precision the 
items thereby offered to the claimant. Whoever drafted the cable was not 
content with th,e vague phrase ,Hilll our holdings of the Askania Regulator 
Corripany~' but continued on in ol:der, to sR<!cifyin qe~il whilt i~ems we:e 
included and what item was excluded, u. '* • that is 459shares qf saId 

,/ ' 
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company including rights of lice~se agreem~,ntwith,Areco d~ted July 1?39 
but excluding trademark Askama • • .•. ·(Itahcs supphed.) Invlew 
of the definitive charactet: of, the cable, it should have, been obvious to the 
dailllant, in the opinion of the Committee, that if Askania-Werke had 
intended to include patents it would have.sostated' sffcifi~l1y. It did ~ot 
do so. ,.'" . ' ,', , : 

But this offer did not mature into a contracfbecause it was not accepted 
by the claimant.. He did not,'!n othe~ words, accept the offer of the 450 
!Ohares and the bcense agreement. HIS res~Ilse to the offer, was " 
·.'berebY ~~ceptAskallia'share$ for property' on ;terms ~n<;lconditi~ns ~t~ted 
your cablegram Aprill1th", (l4iljcs supplie<j.;):'j : 

and by "Askania sh~res:' he meant all thr~e ~tems; that is, not only the 
450 shares of Askal1la Regulator ,and the ltcense agreement, but also the 
patents. That 'the. claimant r meant by the' term; HAskania shares!' all three 
items clearly appears from the ·correspondence-:.setout in detail in the 
final determination of June 10, 1944-betweeri Askania-Werke ,and ,the 
daimant in the fall of 1940. In this correspon1enceAskania-Werke ~nd 
the claimant used several- diverse phrases more or 'less interchangeably to 
describe the subject matter of the negotiations. On 'one occasion all ;three 
items were described as the'''German interest in Askania Regulator." On 
another occasion the description was "Areca shares'including license agree.: 
Illent and patents." And,very significantly, 'ina cable dated October 23, 
1940itom the claimant to the inanager of, Brassert K. G.,' all three items 
are referred to merely as "shares~" In other words, it is clear that the 
phrase "Askania shares" 'as used in the'daimant's cable of' April l~thwas' 
merely an abbreviated designation of all three items. . ,:. '. • 

Since Askania-.Werke had offered to sell, in'its cable ()f April 11th, 
merely the license agreement and'the 450 shares 'of stock, and ,since the" 
claimant in his response of April 15th described. irj,S the subject' matter' 
of his response all three items, 'it follows that the parties qidnot in April 
1941 ,mutually~gre~ as to the subject matter ,of. the 'prop?sed ~xcharlge: 

ThIS conclUSIOn IS corrobor~ted by' other eVidence, Askama-Werke 
. in its correspondence with the clairmmt subsequent to April 1941' Insisted 

that the April 11th cable did not include the patents, and the' claimant on' 
his part insisted that it did; 'that is, the conduct of the parti~s after April 
1941 is confirmatory of the finding that they had not' agreed in April 
1941 as to the subject matter of the exchange. rFurthermore, the claimant 
and witnesses on 'hi~ behalf testified' that~tall times, he was bargaining 
for'a "three-item package" and not merely 'for' the license agreement and 
the 450 shares-testimony 'which is consistent with the meaning of the 
phn,ise "Askania shares" as used 'in. the' claimant's' cable of April 15th' 
when the phrase is read,in the light of the earlier negotiations.,:: . ,,' ~, ' 

The question as to whether the'correspondence between Ask~nia-Werke' . 
and' the claimant subsequent to April 1941 resulted in a cOntract was 
passed upon by the Committee'in the final determination of June' 10, 
I~44; As found therein, the subsequent q)rrespondence did not con
stitute a contract and, in any event, if a contract was: made after J I,Ule 
14,1941, it 'was a contract for property in which .a foreign' national 
(Askania-Werke) had an interest,. and stich a transaction, not being 
hcense~ by the Treasury Department, falls within the prohibition of 
Executtv.e Or~er No, 83~9, asamended, and cannot, be given consideration' 
by the CustodIan.' , ; . 

3232;.10. 
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THEREFORE,for,the purposes of this proceedIng, it isJhe determination 
of theCommittef;:,thatHermatl A. Drassert did not'have, ·atthe time of 
y.esting,a tit hi, to or an, i.nterest in the vested property sufficient to support . 
'ilright;of recovery .. ", 'I.. .'." ".' ".' ';," : ',::., 

vA\ccordingly, Claim .No.: 589, ..as, amended, is hereby; disallowed .. 
AUGUST 8, 1945. - . 

",;)1./': .f, ! ;l' < '[::)I.il, it"~ 

t.',,;« ::. ,'.' .,.: >oi' 'IN'THE MAtTER OF' :" .. ,,",., 

. ~"COLOS", INTER'NATIONAL' COMPANY 'fQr ¢bMMERC~ & 
,j:,,,:,;,. 'hi ; .... i j·ii, ..u·'··INDUSTRY,INC" ..' \.' .'.' .. I.:. ,; 

.' Claim No.il112. Docket·No. '49 iq),.,.. 'i ..1 ;,; I., 

Ii' ',. " .;,' • .' . ' • : " ~ ", :, ,: I' ;. I ,. i 
." ".' :"i,. STATEMENT'OF'THE'CASE ' .. " . ".,",. ". I 

i·, .; i' .'"' !' , . ': . ,." I' , \ . , i,': :! • , .'~ : 

·..!rhis"proc~l1ingw~s .initiat~dby Notice of Claim N,0.:..1H2, ihted 
St;pt~t:l1b.er ;l4, I W4;3,. filed 9n. form A.Pc~1 by. "~glp$"i International. 
(,olUpany for, Commerce &. Industry. Inc.,; pur,sual1t to reIDJlation$ issued, 
by; ~hl! A,lien. I?rpP't';rty Custodian on March.25, 1942 (7, Feq, l'ij,eg. 22QO) 

L~Tld a1TIendeqp~t;111ber 11,)943 (8 F~d.Reg.16709).. ,' ,',' 
, 1.'hi ,Nicn :property. CustQdian . by. V l!sting Orqer . No. 1025, .cl,ated 

:rv.£arch 4, 1943, ,(8 Ifeg. Reg. 4203), ,vested; all right,. ti,t'~ all,~ inte~estjn,
'Uniteq S,tat~s P~tl!nt Nos. 1,890,645 an~,,2,QlO,805, as; the prqperty qf 
M, Qw-.r;.::;chingl!!1' a }'latiotlal ~f a f\)l:~ign country (Gem¥lny). " 

Nqtic~,!Jf paim N9. :1112 alleges in substance that the patents in ques
tiqn. were, .!l~signed on ·or, ab9,ut May ~, 1.939 by Ow~~Eschingeq .to the 
"ltij!1~",nt qn~' al\~ges. t~at ;QY virtue; of. the assignplent-"it has.tkomplete 

. ownership of both of thes,e patents." . The claim al!?? .allege~ that "the 
inv~l,1tor.r\1aY. ~lail11. $2?5q 'Yhi~h we have agreed .to ~Jtar:~uLwhich we 
dj~pute <).s ,w,ehi}y~;a ~O~t~~Yr~Ia,IP,1, fo!" ,dlimag~s.ag~m~t ~lm f9rpre~,ch ,of 
c.O,ntr~ct:~ .,,:. i· . .', ' .' l; ..... " ',' ;;. .', . . . : .... .,,' .' i .' . . . 
1, The', Order, fpr, '1,nd Notice o( He~ring wa!j p,ubJi,sheq: on Nqvernber.4" 
H{4,4p(~Fed..R~g.,,13JnJ aneta copy~w~s §erved upon the persqtl de~lg
q~~ep)n Seq1p!1 2 'q~i th.e .N:0tIC~, of CHum.. 'p~rsu~nt ther!':to a hear~ng
W~§ ,~eldfbefo~t;}h~,Cqmnllttee,. at th~ Ne'Y Y9rk..qqi~t;,of ,th,e Ahet:l 
.Propt!rty Cpstodlan, on, November 20, 1944. :i . ....' '.,

':);ti.e' d~irn~~l,t";ippeare<;l at the. hearing.wiHiou·t \=o':ll~sel. John E;rnest
Rqe, Genera!,.Coun~el; by,Ge9rge .B. Searls,~d'Yard M.., M,urphy, 'and 
Da,vid M· WilJifgrd,appearedqnbehalf ,of the {}lien ProPerty: Custodian, 
C1a,imant did)'Jpt,f,ik a Drief..'GCI1~ral Counsel'sibriefi>"a~'filed on Jal1u~ 

. ¥y 1.~, .1945: 1\,T~ntative. petenlli~laJioT\ disalJo;.ving the. ,ciatill wasis-,
s1J~difll1,Febru<l:ry).. 1945 an~ th~c1aim~nt ~leq.a ri1l'nl~ra~J!1t1!ri dir~ct~d 
~,?, the!:rentat)Ve.iPete.ri'!1i!1ati~n or Febr:u~ry 15;·lQ45. ",,; .. , , The trans~ript ,qf,. th~ .,testinlorY fak~,n at. thl! ;heat;ing <!-f!d <3.IIexIJibit1!' 
received. iq. evide;:~c~"are herebyincorpqr<\~~~.!py. ,referenct:;iil}to, qnd ,~~)Il

·stitut~ the;: basi~ ~f thi~,de;:tenninati9n.· .,' .. ·'t' .: i' 

'l:rhe.<;lai~1 i,!,! h~r.~Rydisa,lh;>w~~ f()~ reas91~1i.h~reina~~er se;:t ,f0rtlJ. , 
:. DETERMINA'TION;: it.' ,,;; ," i' 
,.; -:. 'i :'1 • . '. i<" •• ' ", .J. :; 

'"The claimant; '.'Colos" InternatiQnal Company ...for COl11merce& 111
" . du~try, Inc:"~;' Nc~w York corpPr,atioll (hereinafte,r caller! Col~s), con

_r ~ , 

t,emls, in .this proceeding that by yirttleof.anagreerllent made in. 1939 
wi~h"ollc J¥Iax Ow-~~<;,hirH~el1, a,. r!,!si4eIJ,~ 9fViel!l1a, it had acquired the 
"complete Qwnership" of U. S. Patents Nos. 1,890,64~,~Qd ~,01O,805, 

,. 
i 
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prioli·t9,the issuance .0fVesting Order No. 1025 whicl!,vested, the patents 
as the property of Ow-Eschingen. Gerieral Counsel ,contends.that the 
claimant, has ,failed to sustain its hurden of proving that it had ,acquired 
:the beneficial intere,st in the patents prior to vesting. , t "'J', ' ••• 

The. claimant· was organized by one Max Gutmann after, his arrival 
:in,.the .United· States from Germany:iin 1937. ,Gutmann, ;who, testified 
that he, became a naturaJized citizen of the United, States in March: 1944, 
has ,been"at .:all material :times the. ,owner of all . of. the stock of Colos, 
and· its President. It appears; that· while .Gutmann was· travelling abroad 
in 1938 he was told by: one' Leopold .Dandler ofi Prague, CzechOslovakia. 
·of a i new metallizing process." . lit! .then . ~~)Uferre9. in . Yienf!a ~ith the 
patentee of the process,lone' Max Ow-Eschmgen, for t~ purpose of, pur
chasing the two patents which are the subject of this proceeding;' ,Gut
mann was not ,then convinced that the· patents were of~ommercial value. 
It seems,: however, . that- Gutmann f6und,scimetime'after"hisi return' to 
the: United' States; ,that the Metaplast Corporation ofl':J' evi.> York was 
willing to purchase the patents'for $4,OOO.·,'Gutinann' thencorrespondefl 
with; Ow-Eschingen . with a 'View· to !purchasing thefpatentsl

. and' received 
from Ow-Eschingena cable,'dated April 15, 1939,: which 'stated' "Agree 
2750 England await l~tter.". It, appears fro!l1' Gutmann~s testimopy that 
Ow-Eschingen was indicating by' this cable' that' he was willing to. sell 
the patents to:Colosfor$2,750. 'Theclaiinant r-eplied'on'ApriI20, 1939, 
"Accept: 2750 'please send assignment certificate 'or: Qocuments."·;' . 
, The . April 20th cable was ;followed by 'a letter 'from :the"c1aim<\nt't~' 
..ow-Eschingen, dated· April· 25; '1939, stating;·. :. '1",::;.1';,; .: : ,1 

. "Referrfng to 'the agreef\1ent ~eare sending' 'yqu ':~epa:r~tel;,l we' take 
pleasure inconfir'ming to'yqu,'that we willPilyyou'the'sum'of $2,750.00 
after thi~. agreem~nt hasbeeh ·p~oper1Y,·sig'i:l~d;by.yo~' ari~ ifurtherm,0re 
after asslgnT\1ent, m a proper l~gal f9rm, ofil'0!t~, fights op ~he Amt;ncan 
Patents ~.o: 1:,8?~,645 and J;Jq: ,2,0l0,8()5., W~:le~v~ ,it to y<?1.J ~o se,nd 
these ,doc1;llTlents m fru?teeshlp t9, ,Mr.. ,Gutrnar,m o~;to the ,M~nufactJ.lr,ers 
Trust . Co,''. branch, qffice. 513 ·,F~(th.4.vetH,le, .;New; y6r~City, ,witl! ,the 
understandmg th;,tt paymel1t of ;thlsJl.mount;may be .made only after 

. pro~i examination .of 'thedocuments'in qu~stion.: '.To' ,~implify: matters, 
e '1"Gwould;:1h,?\V~ver; '~~gg~~~ '~~b.tpi,tt!rl;~., in',:~ru~kall, A~~wrieiJ~(to .~r· !'r
.utnla,nn., ." .' .,.,.! ,.'. ."il'·':' ,,' ;ii :"." !.' ".',I 

The "agreen'lent'~ of assignment referred to in, the ·Apri125th ,letter 
is executed by Ow-Eschingen and r.eturned to the claiinant,with'a letter 
of transmittal which advised the claimant that assignment certificates. 
were being sent "thru. two patent lawyers in Washington." Although 
this was contrary to the c1aimanfs ilJs!ructiops as contained i.n the letter 
of April 25th, it resulted in the'recording 'of the assignments in the 
United States Patent: Office by. the .patent . lawyers acting on behalf of 
Ow-Eschingen. It may be noted' that the instrument referred to in the' 
A.pril 25th letter as an . "agreemene' of assignment does' not purpprt to 
be a complete memorial of the tr.ansaction and the determination of the 
claimant's rights in the premises requires" a consideration of all the re
·Iated. correspondence.: " , ·i,.:! ;il11 "I,· "., ;:'j, 

Colos had' requested, in the April 25th :letter;. that the' assignments. be 
sent "intrllsteeship" either to' ,the. riamed bank 'or ,to Gutmann so that 
Colos could ,btl assured that: the assignments were ·in order and that it 

'; . '. "" 1 ,: . ,; "" ,'I I, 'i . "'\; I'; " ""3'2'3'2'41. 
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{; ,had:,received adequate instructions ,as to the use or know-how prioito
the payment of the purchase. price.' , 


! It ,apPe;Lrs that the assignments were not executed to the satisfaction 

of the claimant-one was undateq and neither had been acknowledged 

before a proper authority-and that the claimant, therefore, returned the 

assignment certificates to Ow-Eschingen. ,The claimant then endeavored 

through correspondence with Ow-Eschingen to obtain assignments .exe- , 

cuted to .his satisfaction ~nd to' obtain the promised know-how. Its at

tempts were. unsuccessful, however,'-and the last letter it received. from. 


:OwrEschingen, dat~dDecember;}2, 1939, stated:,: ' ',' , . 
. i· ". + ", '.' ' 

. "The patents',have not b~ome yout: property becaus~ y()u have not pai~
.for; them." : ': I : ':.: II . ' .. I . ; ,. '. ' ", .. : '.' ,,,. '" " , ' " , ' ,'.' . , . ' 

.' The:questio~ :presented is .Wheth.er· on these' facts' the' 'claimant. had 

acqqired prior to vesting :the legal or,be!1eficial interest jn the patents 

. and ~h.eCommittee .has cqncluded that title t<;> the, patents was: ,in, Ow

;£sching!!n apd not i!1 the claiman,t atthe. time. of, vesting. ,', 

: It "Seems clear, that. the agreement called for. a: simultaneous exchange 

of performanc!!s.and that neither party in fact. performed or tendered' 

perfor~nan,ce. The purchase price w~s not paid; the know-how, without 

which the patents cOl,lld not be commercially. exploited, was not disclosed. 

We can~ot conclude that Ow-Eschingenby executing and ,r.ecording the 


. 'assignment intended,title tq passjndepe!1dently;of the terms,of the agree
ment. If heqid,so'intend, ifdoes not 'follow . that title was transferred 
because the claimant did neit in fa<;t accept the assignments but. rejected 
them. The execution arid recording of an assigflment is not an effective 
transfer of title in ;~he absence o'f 'acceptance of th~.-'transfer' 'or' at any

,'rate in,the 'presence 'of an affirmative disclaimer. '-" ,,' ". 
.'! It being n~i:essary to· disallow the claim qq'the ground thatthe claimant 
'had notcarrieli its 'burden of provingihat it" had;- at .the time of vesting, 
any' "interest,' right 'or: title" in 'the vested patents 'within the meaning of 
Section 9 (a) of the Trading with'the 'eriemy Act, it is un11ec.essary t9 cOn" 
sider Whether Colos is an eligible claimant as to' natioflality." ,'" .,', J' 

'For the purpose of this proceeding;there'iore; it is the determination of 
the Coinmittee that the c1aimant,"Colos",International CompanyJor COITli.. 
merce' and Industry, Iric.;did not' have' at the'time of vesting a .titl~ or 
.interest in Patent Nos. 1,890,645 and 2,010,805, sufficient in law to'sup
port.a.right to recovery:' .: :. ~i' " ,.' "'!" , ..,'1 

·;.'Accordingly,Claim No. l1l2 is hereby'dis,!-llowed;f {I' " ",' 

,'May.:18, J9~5.·, ;",,- ..iii '" :, :', ",r i '.', ,:. , :. ,,':' ;.' ,;" 
II:.;:' '.,:'., ..... ". '/': 1". .• ;~' _ 1; , ! .: ,! ••.. ',' 

, ":::; I ,", .•,:".,,' "IN THEl\1.UTp:R ,~F:, ": 

• i" , CHARLES, ENGELHARD 
,:: ,';' , '. 'Clalm' No.107, as amended. Docket No: 28, 

; ',·.i, ' .' , ,·.Claim No. 108, as amended. Docket No. 29
,;' . ~ .:. ~ ;. 

STATEME;NT OF THE CA,SE , ; '., 
This proceeding' was initiated by Notice of Claim No. 107 (dated N 0

vember, 17, 1942,' and:amendedon December 30, '1943, and on June 29, 
194;4), and Notice of Claim No. 108 (dated November 17, 1942, and 

. amended on December 30, '1943) filed by Charles Engelhard pursuant to 
. regulations issued by the Alien Property Custodic~n on March 25, 1942 

~ I'r " ., :" ".' 

J 
~ 

CHAR:I;li=S'ENGELH~RD ",J :49 
... 

,(7 Fed;.:R~g,.':2290))an.di,amendedD~mber 11,',1943 ,(8"Fed. ,Reg. 

16709). . .,.,,' ,,,,.,:.: "" .:1 ,.l .. ' : ", 


ByVesting Order No. 56 of July 23, 194~ (7 Fed. Reg. 5741), Vesting 
Order No. 74 of July 30,.1942 (7 Fed. Reg. 7047), Vesting Order No. 'I 
288 of November 2,1942 (7 Fed.,Reg. 9098), and Supplemental Vesting .. ',' 
Order,No, 3186. of February 23, 1944. (9 F.ed•. ,Reg., 2807,) : the Alien . tl 

:~ 

.,
Property Custodian vested the.followingproperty ,,,,,,',.. , "f':'''' 

'1'5,388 shares of$~·.oo par'value'common Cflpital stock of Arushed:o~- . 


pany'a New-]ersey coq10ration' "': ".:.-.","';:; "·,.' ....',,.1,: • ":. 

: 1,523shares of $100 par val~e'corPin~n:ciipital stockof'TheAmerican 
Platinum 'Works, a Nevi Jersey'coip9ration;" !.; ':;' :' ,.:' :":1', .' 

All' cash.: dividends d~c1ared 'but pot'yet paid , at;Jd 6~};lafes i of $100 
par value 'common capital stock declared as', a: ,stock' dIVIdend, by' The" 
American Platinum Works on June 6;'1942,'onthe 'said,I,523'share!?',of 
the capital stock of TheAnieriCfl.IlPIatinuinWorks;'and ' !; ,n , "'! ' . 

I." ClaijUs against Arushee'<:;onipany aggregating $7,347.8L"; ,,"",. 
. '... ; : ;. , '!' ~ •.• : ~ , J, L ,.. ' .: ' : ( t \ ..: ; , ; . ; I : : • ',; " : ' 

Th~se shilrep, divigends" ~nd ~lalms w.ere~04~(Lby the-vesting. orders to 
,be t!1e prop~rty (If certahl. named I1ll-tiona1~ of.;t designated enemy coul1.try 
(Germany), including among the said nationals the business organiz~tipn 
of .W. C.Heraeus, G.m.b.R, \>f ~an<!-~,Jic;r.rt'!!l:nY'}~!l~.·nqii~c'Mi~g tl}e 
'claimant, Charles Engelhar<l. ",.:,' . ..,,' " 
. : The ; Notices. of ClaiI'\1s~llege that the clai'1lant,,; Charles Engelhard, 
is Jhl!. owner of",n interest.9,f 23.59percet;l,t of. 450, sh,l1-r~!i. of, thecapit;ll 
stock. of ,Arushe~., Company, so;vested. p.r .in ,the pr9~ee~s ,tl]~reof, and 
23.59 .p~rc~nt in th~, 1;583 s~res.of ;,capita}: st~k" ot'The AJlJeri<;an 

Platinum Wor~s, so yestec;i,:prthe, ,pro~eedsthefeof. afld:~3:~9per:cent 

of $10,280.25 unpaid:calih dividend,!! so vested, ,aIL?p the bilsis: of" among 

other, things, his aIlegeq q:w.~~rshipO:f, a..1))nt~m;t qf ~3·~9,lper.se~t qt yv,.,(~. 

:§era~l,ls"G.m,b"H." ;'" , ' .r." ,.' .'. ,;,'".".' ,; .. ,'r', 

, Th~ Qrder fprand Notice of H~riI!gJ wa,s ,pu~li*eA pn June 2,Q,1944 , 

(9 Feq, ~eg, 6?37) lI,nd acopyw,a,s~rv!!,d.,ti.p~:m:th~,p'(!!sqnp~sig'Nl,te~..ill 

Section20ftheJ~.J:oticesofCla,in;Is,,,,: ., " 'f '.' ,J"': .' l:r·, ",' ;" 


A hearing ,was held. b~fQr.e the. V~~t.ed" Prope~~y pai~ll, Comt;nht~~i 

Offic.e of Alien :propertYi:~ustQdi~t;I".l:~QBr.oCj.4»,aY,;:N~,'Y:¥.ork.,~I7~' ' 

York,.onJune29,,1944·i':'~"'" ".. ",,;. ," ·,."1 ;i., .,',' .,' ,: 

. At the he!1i:'ing ,Claim No, 107:, was amend~d ,s,q ~s ~() insluqea c!ajfU . 

'nst, the, 'prqpertY:T-claiWs agail1.~t: ArusJ:!ee i , Plm.pal"lY aggr~gati!'lg 
.47.81-,-vested ))Y;, the.; ~I,l~pl~ep.tfl' 'yes,~ing" Orq!!f.:. :tfp~ ~3~.86"ii?f 

feIJruary. 23, 1~.44. ,,: ' .. ', " ;,:,.: ,f: . . ",'i,':' ,i ' ;', 
,c::;hoate, ,lyiitchell. ~Ely by ~larencf! B. ¥itcl;t,ell, "'I)d Karl Hube~, 

appeared,o,n behalf of the .cI.a1rnll,nt, at:ld Joqn ,~rnes,~ Roe, (jeneral 
Counsel by Robert A'-Fulwiler. appeared on behalf ofthe Ali~r:(~1pp~rty 

. Cu'stpdian.· " "', , . ; , !"': " . ", , " , ' 
Proposed Jjndings and' supporting briefs .w(!re~~ed ~y; the d,!-iman~ 

on August 3, 1944, and by General.CounseI on, Sep~ember: 1, 1944. The 
claimant, submitted a reply brief onSeptemb~r 22, 194;4. .,A Tentative 
Determination disallowing the cjaif!1s was, issued on No~ember ? 1944, 
and, the claimant. filed propoSills, t() \l,lqdify .th<'})~ntativ~. 'pet~rrrinaH~,m 
on November 15, 1944., .,"'" "," . 

The transcript of the testimony at tpe hearing ~nd all exhibits received 

in evidence. are hereby in<;o.rporat~ 'by r:ef\!r~!lc<;)mRaI).1i coqsti~ut~\ t~~ 


basis,OUi:lisdet~rmi!la~ion.);,;".>,;,,; ",,"', i •• ;, Ih3 2'3'2 I.l2: ,;! 


http:r:ef\!r~!lc<;)mRaI).1i
http:10,280.25
http:s~res.of
http:7,347.8L
http:of$~�.oo
http:Wheth.er


I 

51 

:! 
.", 

50 
FINAL DETERMINATIONS,'ETC. 

i' On the basis of the ientire, record the Committee "hereby:disallows the 
several claims for the reasons hereinafter set forth. , ' , ; I" 

.'i .": • \ ., . " ,:", I ':, j',i,::!." 1:, ',. 
;,:', D~TERMrNATION:, ';';" :' 

'By Vesting,Or:ders ,Nos.: 56, 74, 288 'and 3186, the'Alien 'Property 
,Custodian vested ,about15,(}(X) shares of stock of ,Arushee, a New Jersey 
corporation, about 1,500 sh.ares of stock of The; American Platinum
'Y~rks, also a ~ew, Jersey corpo~atiol1,andcertail1,~sh and: 'share 
dIVIdends payable on' the shares so vested.. ; All ,of th,e, 1,500 shares of 
:AI~l~rican,Platinum sto~k so vestep ,a,nd,:1,5q shareS of the Ar~shee' s~ock 
,so vested were carried on' tht; bopks ofthf7issuing corporations ill', th,e
.nanl~, of. vy. ,CO Her<ieus, G.~.b.R, 9,f Ha~l,1, .fit;t;manY.)11 tQis, pro

•ceedlqg, tJ'le.: c::1~il11ant" Charles; ,Erygelhard, ,;ls~ert,s;owner~hip of"a:par~" ()f
:theshareswhl~h stood ,~t the:tIme,of. vestp}g:lP the, nl'l;f!1 ,0f,W."c.eHerae~s, C.m. b.H., pril1cipal!y' on ,the, basis, ~ha.t. he' ,Vl:ilS', at, the tiPl!! 
of vestmg ameT!1~(:r ~r pa,rhclpant .o~ H;~rae~samj /as,~u<;hp~rspnjllly
owne-;1 a part of Its a~sets. DIspOSItIon of hiS several claims' thus' re

' 'quires'consider~tion ohoe'nature of the relationship between him and the 
three' companies, W. C. H;eraeus, <;;.m,b.J;f.,At:Ushee, and !J'he American 
'Platinum Works: ':'! " , :, "', i< ',," ';,' " "~I,: ,;,' ""j,','.,: I 

"j 'The iciaimant' i~the President and Treasurer of the ATI;lshee Company 
1,I.nd also pf The American, Platinum Works." He was, born in,' Hamiu; 

, ,Germany,' and has been"a residentofthe United States since 1891 and;l 
naturalized citizen 'of !theUilited' States since 1906. He now has a sub
~stantialint~rest2-not vested' and not involved iri this prOceedjl1g--'in:The 
Americo,n Platinum Works. It is not contended; and the sev!'!ral Vesting 
''Ordersoianot find, that he' is a national of ;!.' desigriatedenemy 'countr)'. 
' W'. C.' 'Heraeus/ (;.m.b.H."-il;i whose, name the 450 shares of Arushee 
and' the '1523' 'shares of The' American Platinum stood at the time of 
vesting~is a, German business organi~ation with headquarters in 'Hana:U, 
Germany,': 'that"evolved i'from a drug' store founded -: in Hanau by'; the 
H eraeus" family more than' two;centuries' ago." In 1909 the business 
became what is known to. th~ German law as' a' "G:m.b.HY with four 

: members,.iOf" participants,jncltiqing t~e claimant.: 'The literal transla
tion of'''Gesellschaft mit beschrankter Haftung"-'-()f which "G.m:b.H.n 
is. the' abbreviation-is "ilssociation with .1imited liability" and the prin
cipal' issue in this procee4ing, is whetherH,eraeus' G.m.b.H. is 'a 'legal 
entity.tinqer the (}erman law:" At 'the time ofvesting Heraeusapparently 
had 21' participants consisting, with unimportant excepth:lI1s, of members 
of the. Henieus family and including the claimant who, is',a' \:lrother-in,~law 
of'Dr: W~ 'C.' 'Henieus;i one of the original part!ciparits.';' The cIaim~lI1t 
alleges tha't at the time:of'vesting he owned 23'.59i percent 'of the'Heraeus 
participations; ",,":' 'j";,, ,,', ,i'," ",'"i;,;:' .i,,:1 ,ij .. , ' 

The, Arushee, C;ompany is aNew Jersey corporation which was :organ
ized in 1923, to' serve, because of the collapse of the internal economy in 
Germany;: as' 'a. holding Company for certain' Heraeus 'properties' which 
wer:~ "outside of that ~ountry.! To this end Her~eustransferred' to 
Arllsheecertain'license' agreements that it had with Hanovia, Chemical 
and Manufacturing Company of England and with The American Plati

'" num Works, and Arushee issued to Heraeus in exchange 20,000' shares 
orits' stock", It appears that by' agreement 'of 'the Heraeus participants 
at' the time' of'organizing' :t\rushee,: sale or purchase' 9f a participation in 
Heraeus carried with it a corresponqing interest in Arushee .. :It also 

• 
" 

" CHARLES ENGELHARD 

appears that Heraeus retained 450 of the shares. which at the time of 
vesting, were, in . its name on' the books' of Arushee and distributed the 
remainder of the' 20,()(X) shares' to its several participants. The shares 
so distributed to its, participants were recorded in the names of the dis
tributeell on, the books of Arushee: The CustOdian vested ,about 15,000 

.of these: shares. including, the 450 shares which stood ilJ the name of 
, Heraeus. The claimant contends in this proceeding that because of his 
23.59 percent interest in Heraeus, he has ,a 23.59 percent interest in these 
450 shares; of Arushee.", ' ,," ", 
, ,In 1927 The American Platinum Works. which is also a New Jersey 
corporationlssued 1523 ofits,shan!s to Heraeus for cash. At'the time of 
vesting, these: shares, were in, the name of Heraeus .orHhe books of The 
American"Platinum W()rks .. ,As in the case of the 4~.o Arushee ,shares; 
the claimant alleges a 23.,59 perceJ;lt interest in these 1523,shares ofThe 
'Amez:icaniPlatinum Works on, the ba.sis of his 23.S9,per,cent,interestin .1 
Heraeus. "~I : ,',' • '. . ' , i", "" 
:'The claimant testified that.he had had a 23.59 percentp;lrticipation ill 
Heraeus but' that ,he, was uncertain as tOw'hether he ,still owned the 
interest because of its possible seizure by . the German ,gQve~!1,l11ent.. Par:' 
ticipations in Heraeus are., nQt ,evidenced by <;ertificates ,b!lt,according 
to· the claim.ant, merely by en(rieson the books. of. Heraeus,and the. Qnly 
evidence, before the, Committee as to ownership thereof is his. testimony 
aboye summarized. ' Since, however; the Committee has feltcons~ained . 
to disallow the several claims on. other grounds (lS hereinafter set forth, it 
assumes for the purpose of. this proceeding~but does ,notfilld-that th,e 
claimant had . at tile time of ,vesting a .23.59 pen;ent .interest :ill. Heraeus. 

Assuming, then, that the claimant ,at the time of. vesting did. have 
a 23.59 percentjnterestin Heraeus, does it fo1l9w, as he contended, that 
he is entitled as against the Custodian. to the' same proportion of the 

,Arushee . and American Platinum shares which: at the. ti,me of vest~ng 
were recorded. on the boo~s of, the iss !ling corporations as· owned, by 
Heraeus? In other words, does the claimant personally o:wn a, pa,rt ,Of 
the property. of Heraeus because he. is a member of Heraeus? .. ' ; .. :' 

Since' the claimant is an American citizen and the .committee has 
reached a conclusion adverse to his' contentions, it seems appropriate to 
outline the legal framework within which the Committee acts •. Property 
vested by,the Custodian becomes property of the United State!' .. Cum
mings v. Deutsche Bank & Disconte Gesellschaft, 300 U. S. 115, 120-:
121 (1937); Sorenson v. Sutherland, 27 F. Supp~ 44 (S.D.N.Y. 1939), 
reversed on other grounds, 109 F. (2d) 714 (C.c.A., 2d, 1940), affirmed 
sub nom Jackson v. Irving Trust Co., 311 U. S. 494 (l~I). Title to 
property' of the United States cannot .be divested unless aut.horized by 
Congress. United States v. 16,572 Acres of Land, 45 F. Supp. 23 (S~ D. 
Tex., 1942). Proceedings to recover it are against the United States, 
and statutory permission to· maintain such· a suit is ,to be strictly con
strued . .Banco Mexiccmo v. Deutsche Bank, 263 U., S. 591, (924),; 
Pflu.eger v. United States, 121 F: (2d) 732 (App. D.C. 1941), certiorari 
denied. 314 U. S. 617 (1942) and see Wallaee v, United States. 142 F. 
(2d) 240.243-244, (C.C.A.,2d, 1944) .. The claimant must prove that 
he had. at the time ,of vesting. an interest in the property within the 
established cate{!ories of proprietorship. ' Lust v. Miller, 4 F.(2d) 293 
(Aop, D. C. 1925), Ebert v. Millcr., 4 F. (2d) 296 (Apo. D. C. 1925). 
And the burden of establishing such a legal, or equitable right).o the

',' ·32 j2 ·13 
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property rests upon the claimant.· Sturchler v. Hicks, 17 F. (2d). 321 
(E.D.N.Y.1926); Stohr v. Wallace, 269 Fed. 827,840 (S:D.N.Y. 1920), 
affirmed sub nomStoehr v. Wallace, 255 U. S. 239(1921); Thorsch v. 
\M~ller, SF. (2d) 1~~,1~2, 123 (App.D. C. 1925), appeal dismissed,274 
U. S. 763 (1927), Draegetj v. Crrnuley, 55 F. Supp. 906 (S.D.N.Y. 
,1944) ;. Paragraph IV, Rules on Practice and' Procedure- of·the·Vested 
:Property Claims Committee. ,,~ , "'- .. ' 

Within .,this framework, we proceed tQ consider the. claimant's ~onten
tions. If W. C. Heraeus, G.m.b.Fl., is a legal entity in the sense,that it 

:may·own property, and have rights and ·duties.in 'respect thereto' distinct 
and separate from.the rights and duties of its 'members, ·it is' clear that the 

"daimanfs contention that his participation in Heraeus gave him, as against 
the -Custodian, an' ownership 'ofa proportionate' part 'oLthe assets of 

::Heraeus, must fail. Whether members of Heraeus have such aniriterest 
.in its'assets must admittedly be determined by German law. Dr. Richard 

.' . E.' Newkirk, an employee' of the Office of Alien Property Custodian, and • 
. a former· judge of the Court of Appeals:'of. Kassel, Germany, whose quali
fications as an expert on German law were not disputed, testified as to this 
phase of the' Getmal1 law. The ,Committee finds on the strength of· his 
testiniony that under the German 'law a "G.m.b.H."'is 'a legal entity,'a 

"juristicpersbnseparate and distinct from its 11,1embers, and that a G.m.b,H. 
:,..;-and not its participant~wns its assetS. Among theseveral authorities 
quoted by Dr. Newkirk were Becker. and Schmidt who in the 1936 edition 
·of their handbook stated "the members of a:G.m.b.H::),do,:not, own any 
property'rights in the property of the company";' '",' ;, '. " ,. 
:""The evidence offered by the ,claimant to support his contention that· 
'members ofa G.m.b.H. uwn its assets, consists of an·exchange;of letters 
'concerning.· a tax assessment by German tax authorities} The' letters 

.. (hereaf~er referred to as the "tax letters") are letters, or copies thereof, 
, 'wh~ch were 'exchanged by several'German lawyers, ,Heraeus,' the claimant; 
. ':and Baker & Company which is an American corporation' controlled by 
. thedaimant. ' From the tax letters 'it appears:that in '1938 the German 

Internal Revenue Bureau requested Heraeus to subiriit' an income tax 
return on the dividends received by 'the claimant from 'A rushee in 1934 
and'· 1935: . The· assessment was contested and finally in February 1940 
the Claimant ·was·notifiedby Heraeus that the Gennan Internal, Revenue 
. Bureatt::"has dropped its view' and has exempted 'you from the income 
tax."'As we read the tax letter~ they establish merely: (1) that in' 1938 
·the Bureau asserted that all of the assets'of Arushee were assets of Heraeus 
·and th~t any income received by' the 'claimant from Arushee was therefore 
income received from Heraeus,artd (2) that in 1940 the Bureau held that 
Arushee and Heraeus were' separate and distinct . legal entities.Th~ 
letters do not state thaHtwas contended before the Bureau that Heraeus 
,was not a legal entity; nor do the letters indicate 'a finding by the Bureau 
to that effect: lithe tax letters' had stated specifically that Heraeus was 
not a legal entity, they~ would nevertheless not be controlling: evidence on 
th~ Gerfnan law, not only because of Dr.. Newkirk's testimony to the 
contrary but also because such evide:nce is not adequate proof of the law 
ofa foreign country:,' Such a law, does not come within the ·scope ' of . 
judicial notice, Smith v: Hays) 10 F: (2d), 145, 146 (C.c.A. 8th, 1925), 
and must be proved by the testimony of a' qualified expert. Guaranty 
Trust Co, v. Hannay, 210 Fed. 810, 812 (C.c.A. 2nd; 1913), The Com
mittee's finding on .this:issue is basedon.,the uncontradi<;ted e~pelt testi

;. ,~. ~ :/'J'" ',.:" 
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mony,of Dr. Newkirk,. who. was thoroughly ,crosg,-examined.,Badische, 
Anilin and Soda Fabrik v ..Klipstein & Co.; 125 Fed. 543,(Cir. Ct::N.Y;: 
1903). '''.' ,. ";' 'l' . '~,,", ',;,,,, 

. Therefore, we. conclude. that to the extent the several.claims are: ,based' 
upon the theory that. a member of Heraeus has such an 'in!erest in the 
assets of Heraeus as entitles· hiin to the assets as 'against the ,Custodian, 
the claims must be disallow.ed. . . :'" ... ,'.:•. :";,.', 
, . Disposition of the claim to the 1523 American Platinum shares re-.' 

quire!> further, discussion, because the Claimant apparently: rests his claim: 
to an interest. therein' not only on the· contention that, Heraeusis noLa 
legal.entity, buL also on .the ground, seemingly in thealternativ.e, that if· 
Ijeraeusis a legal entity the method of distribution of American ,Platinum' 
dividends; as hereinafter' described, and the action of the German tax. 
auttiorities described:abpve,prov¢ .that he ,nevertheles,s'Qwns personally 
2.3.59 ~r~ent q! ;theyesfed l\t;neri,can. Platirt~shaies.' . Since these shares 
'Yere or.lgllla).IY'IS!)~~4,PY;r~e~mentap :t=:latlP.um ~q~ks ,tp,I;!eraeus, for 
cash p~ld by ,Heraeus, and SInce Fleraeus JS a legal entity, wC'unde:rstand 
tpi~ cont~ntioi1: to be .that' the 'dividend prow\ure an<f' the ,action ~of the' 
German',tax authorities prove that Heraeus, in, legal effect;· if:ifo~ally 
transferred the ownership ?f these ~~res·tolts'participants. "T:h~ evi-' 
dence, however~:ldoes.not, In the OpInIOn: of .the Commlttee,"sustam the -' . 
claimant's burden of proof. on. this content.ion. . ..;., 
. 'The American' Platinum shares. were issued to Heraeusin 1927 arid· 
. since that date,although.the. shares remained on the boOks o(Americari 
Platinum :in the nam~, of Heraeus; the 'dividends thereon'were· paid· by, 
American ·,Platinum to Arushee--with the knowledge' and. consent: of . 
Heraeus but not by written agreement. These dividends 'were one of 'the 
sources of income'that Arushee used as the basis;of its dividends. Since 

. a sale or 'purchase 'ofa participation in Heraeus carried ,with it a cor
responding interest.in Arushee shares; it seems that the Heraeus par-' 
ticipants received in the form-of Arusheedividends what tht;y would other-· 
wise have received in the form of Heraeus dividends if American Platinum 
Works had paid. the dividends to Heraeus, the shareholder of 'record. We, 
face, therefore,the anomalous situation of members of Heraeus, a legal 

. entity, receiving dividends on shares carried in the name of, and paid for: .. 
in cash.by;,Heraeus, and receiving the dividends not from Heraeus,not . 
from American Platinum Works which issued them, but from Arushee .. 

. This unique method of dividend distribution might hav~'been merely a 
convenient method of getting Heraeusdividends to Heraeus'participants, 

, but if. any inference of share ownership is drawn from'it-:-whether it be, 

that the shares were informally transferred toArushee, or to the Heraeus: 

participants-the inference is not of sufficient strength, in the opinion of 

the Committee, to rebut the inference of ownership by Heraeus which. 

arises from the fact that the shares were originally issued to Heraeus for. 

cash and remained in its name on the books of American Platinum'Works 

until vesting. It will be noted that,this question does not arise in the case 

of the 450 Arushee shares, for the Arushee dividends on these shares were 

paid to Heraeus .. In 1923 when Heraeus transferred to its participants ~ 

its Arushee shares-,-aside from the 450 shares retained in its name and ""'.. 

involved in this proceeding-the books of Anishee reflected, the transfer' C\l 

in customary fashion. The .record does not indicate· why Heraeus, if it ('!") 

interyded a similar t:ansfer to its p,articipants of its .hol?ings in American C\l 

PlatInum Works, dId not accomphsh the transfer, m· lIke manner. Nor,. M 
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in the opinion of the Committee, does the action of the German tax authori
ties sustain, the ,contention of an informal transfer; The, tax letters do', 
not indicate that the action of the German Internal Revenue Bureau was. 
based upon a,finding,that Heraeus had transferred its American Platinum 
shares to its participants ;, nor apparently was such a transf~r'urgedbefore' 
the Bureau, ' I,t is clear that the futile tax assessment did not pertain, to 
the 450 Arushee shares owned by Heraeus, or' to the, dividends paid, 
thereon by Arushee to Heraeus, andoit,also may be fairly inferred from 
the tax letters that the Bureau did not in fact have under consideration, the , 

, ownership status' of'the 1,523 shares of American· Platinum.We note in 
,this respect that one of the tax letters-dated March 8, 1939 and ,addressed, 

to the claimarit, by, Baker and'Coinpany--contained the fOllowing;cauti~n:: 
, "It seems 'to t~e writer that your position is absolutely )orrect; ,ex!7~pt' 

possibly in, regard to 'the~A.P.W. [Americ~n Platiq)lm"W:orks] 'd~~idends' 
paid On ~haresactually, owned. by W.C:.H: [W.C.'H~raeus],' In,'regard 
to these dividends" it' is conceivable that the Germilrt tax 'authorities will' 
be able to uphold tp.eir point, since the shares were not ~~signe.:;l t9 Ar4sh~e. 
While 'this maybe so·there dO,es not s~nf.to'l?ean)U·~~Q~t9Pl.l~i ~lJ.eir, 
atteIlti~rr 'to ti)is fact,at this time.":, ":": r, i, ',::! ;';'",: :',",'" :;Ir"" ;',',:,',:,' ." 
The claimant insists .that this letter "* * ,: ,* ',deals only with owner~, 

'ship as between W .. C. Heraeus,. G.m.b.H. and Arushee JCompany, and 
not with ownership 'as between W." C. Heraeus :G;m.h.H., and the par
ticipants' ' * ' ... ,iI'~'. The letter, however, speaks for itself. It refers to 
the shares of American Platinum Works as "actually owned by Heraeus" 
a'nd "not assigned to Arushee:~ ,The letter. was addressed -to: the claimant' 
and, Cautioned' him' against calling the attention of ,the German tax: authori,.: 
ties "to this fact at this time;": ' ' 

The claimant further. insists that a' clause in 'an instrument' entitled 
"Copy of Extractifrom the Examination of The Books for 1936" which; 
was a4mitted into evidence along with a copy of a covering letter of trans-, 
mittal, dated' February 6,: 1936, from a German attorney' to the cla:imant, 
shows that :the German tax authorities' did have under consideration the, 
"dividends on the American Platinum ,Works shares." 'This document 
is, in the opinion of, the Committee, unsatisfactory' and unconvincing evi-, 
de,ncethat the German tax authorities passed' on 'the ownership status of 
the American Platinum Works shares; particularly, in ,view of the conflict- : 
ing implication:of the March 1939 letter quoted above. ! 

We'are urged to consider this evidence' of a futile tax,assessment as 
adequate 'proof of an informal transfer by Heraeus of 'part, of its assets: 
to its participants.' But what the tax action meant in terms of the owner-,; 
ship of the American' Platinum shares is in fact wholly speculative.' We' 
do not knOw. the precise issue, or the ,evidence' presented, or the: reasons 
assigned by the Bureau for its action., Nor do we have before us the., 
German tax law, under which the Bureau purported to act, and, of course, 
the 'collection or non-collection of a tax does not necessarily reflect the, 
ownership status of the property concerned. ' , . 

In summary" the record does' not contain, in the opinion of the Com
mittee, satisfactorcr or convincing evidence that the claimant as a partici- , 
pant in W. C. Heraeus, G,m.b.H, has an ownership interest in its assets, 
or that the' 450 shares of Arushee and th~ 1,523 shares of American 
Platinum Works', were owned at t~e time of vesting by any person other 
than:W. C.Heraeus, G,m.b.H.'j: 

jKARL FELLER 
'<1' 
j. 

The notices of claims involved in this proceeding assert an ownership ! 
interest not only in'the,Arushee and the American Platinum shares but 
also in ,;:ertain cash and share dividends 6f American Platinum Works, 
and in certain dividend payable accounts of Arushee. The claims to this 
property rest 'upon the same contentions and' evidence as ,the claim tp the 
Arushee and the ,American Platinum shares, and for the same reasons 
are'disallowed. " "" ' ','., . " ' " ," , . 

"THEREFO~E, for the purposes of this proceeding, it is th~ determimition 


of :the C~mmittee that the claimant, Charles Engelhard, did not have at 

the time 'of vesting a title or, inter~st in the ,ci<Umed pr9pen:y'sufficient in. 

law to support a right of recovery. " ',". " ' .' " ", ,," , 


'Accordingly,' Claim';No. 107;asi~mel1(;l¢9",~~d '<;:laiftlNo. 108,',?l.s, 

amended, are hereby d,1s;l,lloWed., ','" " ,',,'" 


DECEMBER 14, 1944,' ' " 'c""'," . .. 
. L -', .".,;' .~ ;. ';., I . \.. ,~ !. 

; ,,',h, : ~ -\~!". 

IN THE MATTER OF,' 


" KARL: .FELLER :SCHLOEMANN' ENGINEERING,CORP. 

,'DotketNo:Z4.; CiaimNod931 ' ' , 


, . ", 

,'STATEMENT OF ,THE'CASE> "" ., . .." , , ., .: ~. ". 

This 'proceeding was initiated by Notice of 'Claim- No: 1931 (date'd 

March 25, '1944) filed by Karl Feller pursuant ,to regulations issued by . 

the Alien Property Custodian on March 25, 1942 (7 Fed.Reg..c2290)an9 

amended December 11,1943, (8 Fed. Reg, 16709). .
",f'" 

The Custodian' by Vesting Order No. 2953 (dated January 15, 1944, 
, 9 F~d.. Reg. 915) vested all of the issued and outstanding .capit~lstock,' 

conslstmg of 5,000 no-par value shares, of Schloemann Engmeerlng Cor fporation, a, Delaware corporation. The Vesting Order recited, 'among 
other things, a finding that the shares were owned by Schloemarin Aktien- I


,gesellschaft, a national of a designated enemy country (Germany). 
The Notice of Claim alleges that the claimant, Karl Feller, was the'legal 

and'beneficial,owneroftheshares.';' .'; ,c:"," " ' " " 

The Order for and Notice of Hearing was published on April 12, 1944 

(9· Fed. Reg. 3924) and ,a copy was served upon the persons,designated 

in Section 2 of the Notice of Claim. " ',' " 

'A hearing was held before, the! Vested Property Claims Committee, 


Office of Alien Property Custodiari, National Press Building, Washington,: 

D. c., on,April 24, 25 and 26, 1944." Donovan, Leisure, Newton & Lom

bard by J. H.Doran and,H. H; Bond appeared on behalf of the claimant,: 

and John ,Ernest Roe, General Counsel, by Irwin L. Langbein andXhomas' 

J. McBride, appeared on behalf of ,the Alien Property Custodian. Pro

posed findings and supporting briefs were filed by the claimant on June 5, 

1944,andby General Counsel on July 1, 1944: The daimantsubmitted 

a reply brief on July 15,1944. A.Tentative Determinatiori'disallowing , 

the claim was issued on August 4,1944. Proposals to modify the Tenta

tive Determination were submitted by the claimant on October 25, 1944. 

. The transcript of testimony at the hearing and all exhibits received in 


evidence are hereby inc6rporate~ by reference into and constitute the basis 

of this determination: ' : " ' ' , 


'The Committee after a consideration of the entire record hereby ,dis- " 

allows the ciaim,for the reas;?ns hereinafter set f9rth. 
 3'23245', 
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DETERMINATION 

·The Schloemann' Engineering Corporation was organized under . Dela
ware iliw in December, 1938, and 5,000 shares were issued in the spring 
of 1939 in the name of the claimant, Karl Feller. These shares, being all 
of the issued and outstanding shares of the corporation, were vested by. 
the Alien Property Custodian in January, 1944, pursuant to a finding that 
they were owned by Schloemann Aktiengesellschaft (hereinafter referred 
to as Schloemann A. G.) ,a German corporation· witn headquarters in 
Duesseldorf, Germany. The c;laimant, who has been a resident· of the 
United States sitlce 1927 and a· naturalized citizen since 1932, contends 
that the record title of the shares reflected the true ownership .. General 
Counsel, on the other hand, insists that the shares were owned by, Schloe

, mann A. G. for whom the Claimant acted as a nominee or cloak. ,. , 
If the claimed shares were owned at the date of vesting by Schloemann 

A. G., they were, of course, properly vested, 'because a corporation organ
ized under the' laws of Germany is a national of a designated enemy 
country under-Executive Order 9095,~as amended. If, on the contrary, tPe
shares wer,e owned by the c~aimant and "he was not acting as an: agent, 
nominee or cloak for Schloemann A. G., ,they were ;vested unde!" a 'material 
mistake of fact and are properly subject to divesting in his favor. On this 
issue 'of owne'rship the claimant has the burden of proof. Sturchler v. 
Hirks, 17 F. (2d) 321 (E.D.N.Y.)926) ; Stohr.V. Wallace, 269 Fed. 827, 
B40 (S:D.N.Y.I?20) , affirmed sub nom Stoehr v.' Wal(cice,255 U, S:239 
(1921); ThCYrsch v. Miller, 5 F.(2d) 118,122, .. 123 (App. D. C. 1925), 
appeal dismissed 274 U. S. 763 (1927) ; Draeger v. Crowley, 55 F. Supp. 
906 (S.D.N;Y. May 29, 1944); Paragraph IV, Rules on Practice and 
Procedure of the Vested Property Claims Committee. And the Committee 
has concluded that the burden has not been sustained. The evidence in the 
record'tending to'show that the claimed shares were owned at the date of: . 
vesting by Schloemann A. G. is of such persuasive weight that a fipding, 
favorable to the claimant would not be warranted. . 

The Ciaimant, bom and educated in Germany, was an employee, of 
Schloemann A. G. from 1923 until at least the summer of 1939. Scliloe
mann A. G. was engaged. in the business of devising certain rolling mill 
.unitsand extrusion presses-which are devices for ejecting hot ·metal 
under high press1,1re,through dies, into? desired form-and supervising 

. their construction and in~tallation. The 'claimant was initially employed 
by Schloemann A. G. as an officer, in charge, in Germany, of accounting. 
and commercial matters; and then, following his experience in developing 

·the eXtrusion press market in England, he was sent to, the United St,ltes 
in 1926 to explore the prospect of developing a market here. He returned 
to Germany fora short period and then, reentering the United States in 
February 1927, he opened an,unincorporated branch of Schloetnann A. G. 
at Pittsburgh and became its general manager. He rem'ained the general 
manager of the Pittsburgh branch from 1927 until ,Schloemann Engineer
ing Corporation commenced business' in August, 1939. The, Pittsburgh 

. branch operated under the name "Schloemann Engineering Company" and 
carried on in the United States the saine general business as its principal 
in Germany. Until 1936 the extrusion .presses installed in the United 
States by Schloemann A. G. were manufactured in Germany by subcon
tractors; and since 1936 these presses have been manufactured in the: 
United States by subcontractors here.' The rolling mill units apparently 
~ere at all times manufactured in the United States .by subcontractors. 

;. ":0' ~y . 

'KARL FELLER· 

The vested shares were issued in the name of the claimant on or about 
May 24, 1939, and paid for with $50,000 which was transmitted to the 
claimant by Kleinworth & Sons, a London banking firm, in August,1939. 
Th.e c1aimant'& asserted rights necessarily reston' the question of the 
source of this fund and the intention with which it was transmitted to. 
him.. It is not contendeq that it was a' gift. The claimant insists tha.t if 
it was transmitted by Schloemann A. G.it was either a loan to the claim
ant or compensation to him for his services ina transaction ·hereafterre~ 
ferred to as the "Mesta deal". General Counsel contends that the fund was' 
forwarded by Schloemann A. G. as a contribution by it to the capital of the 
Schloemann Engineering Corporation and tJ1atconsequently the shares 
issued therefor in the name of the claimant were tei be held by him for ,and. 
on behalf of Schloemann A. G. ':' ' 

. The Gommittee has been heavily influenced in its conclusion~thatthe ' 
claimant has failed to establish his ownership of the claimed shareS-:-:-by 
certain testimony of the claimant,. hereinafter set forth, which the Com-' 
mittee interprets to be an admission by the clajmantthat as of Ap'ril, 1939, 
it was planned by Schloemann A. G., and then acceptable to the claimant, 
to have an American corporation financed by Kleinworth & Sons of, Lon
don .forthe sole benefit of Schloemann A. G. That this was the mutual 
.intention of Schloemann A. G.and the claimant; as.of April,'1939, seems 

. to the Committee to be a very logical development of what had transpired 
in· the priceding years. For that reason,· we ·shall first describe various. 
items. of cprrespondence and other evidence tending to, show that fr9m 
1931 to April, 1939, at least,both the claimant andSchloemari,n; A.G. 

.understood that if the Pittsburgh branch :were incorporated;it'would be 
owned by Schloemann A. G.but, for various reasons,' the true ownership
.\vould not be revealed.'; '.,' ',.' :..,'. .", : .• ' "',' ,':1."" ':,.,". 

In,}931 the claimant recommended to SchloemannA. G. that it organ
ize an American corporation and he continued so to recommend at all 
lIlaterial times. .He testified that. he desired the organization of an AmeJ;'7 
ican corporation for'several r~sons which change<i in relative importal;1ce 
from time to ,time. His reasons wereas follows: (1 Ysimplification of 
the method I of evaluating imports for customs purpOses, .and correction 
of irregular practices it:lrespect thereto, (2) to minimize the increasing 

, .. reluctance of American. business to deal with, German interestS,' (3) to 
. remove .an impediment to the 'development of the business' in the,United 

States caulfl.ed by the hesitancy' of American sub-contractors to construq 
. and installmai:hinery in the United States on. the sole finan~ial' resiionsi~ 

bility of a foreign corporation, (4) to facilitate the developm~nt in the ' 
United States of a staff adequate to . handle .the United States' business 
independently of the staff in Getm~,ny, and (5) to enable the claimant to 
.acquire eventually. the ownership of the American business. ." 
:1.'0 achieve some or ~1l of'these purposes the claimant in 1931 conferred'
with one Bernard G. Heyn, and Heyn thereupon outlined a.letter 2 to the 

, .1., ', . 

1 A. a{'parently predicted' by the claimant, the method of ·evaluation used by Scbloemann A, G, 
resulted In 1939 in a deficiency a.sessment by the Collector of Customs of over $600,000, Thi. was 
compromised eventually .on the basis of the, value of Schloemann A, G, assets in the United ,States 
by the payment of some $23,000 in 1941; A. stated above, the machinery imported into the United 
States by Sehloemann A, G, was not manufactured by' it but hy sub,contractors.-- Schloemann 

,A. ·G.'s·practice apparently was to evaluate the imports at the price at which they were invoiced to 
the Pittsburgh branch, 'these being the cost prices rather than either the Gennan market price or 
the American sales price. The claimant correctly ·anticipated .tbat <:UStOlllS' ollieiaJ. would eventually 
dis,1gree with this method of evaluation., . " ... 
, • The' letter was dated October S. 1931.and reads as follows: '", 

"In accordance with the. various interviews which we have. had concerning the 'organization of 
an American company' under tbe laws of the State of Delaware to be known as the Schloemann 

323246 
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c1aim~t a detailed proposal for the organization of an: American cor. 
por~tlOn by ~chloemann A. G: Heyn was not a witness at the hearing. 
Claimant testified that, Heyn was paid for his legal advice by Schloemann 
A. G. and that he was "The only man I would discuss legal matters with." 
The letter proposed in effect that the ownership by Schloemann A. G. of 
the American corporation be' concealed by the device of placing Schloe
mann A G. in the apparent status ofa creditor and by having the capital 
of, the American corporation "appear to be contributed by the American 
organizers". < By ca lett~r date~ October 7, '1931 the, c1aimanttha:nked 

:Engi~••~i,!g' Corporatio~ ~r ~e othe~ nam~ which may he. decided uPon: I am giving, you a 
r?ugh outlme of the ~ssentlals as I see them, based upon tlle lworlllAtiOl\ that you have heretofore 
glven'.wme., .... :', "; ':. 

ul propose to organize a corporation with a perpetual existence havinl(.·a capitalizatio~ of one 
thousand ~hares of, commOn stock wilbout par value with a 'charter conferrlllg the broadest' possible 
powers, WI!h five directors, tbree of whom shall be located in the United States. Tbe three directors' 
m ,lbe, Untted States sball constitute a Committee, wbich, broadly sp"aking shall have the power 
to decide, upon matters havmg reference to, the local management. The 'oilier two directors' ,shall 
constitute a Committee with powers to decide matters relating to European management. 
. "Generally speaking, lbe American company from its inception should he' 'so ,organized that on 

the face of,things it Will apP"ar'as 'an independent American company and noi,as a mere subsidiary
of ,the German corporatioo. I~ possible, ,the working capital go.ing into the corpor,ation shall apP"ar 
to he contributed by the Amencan' orgamzers. The money which you tell me IS .n your name and 
in :Yllllr posseSSion can he contributed for that· purpose. Covering the amount so contributed by you 
you can give your demand note to the' company or somebody in Germany designated by the com· 
pany;: upon the understanding, that if payment of the note i. demanded and you fail to pay the 
lill!Ue you, shall.be entitled and the German company can demand the' delivery of all the stock of 
the American corporatioo held in your name; this stock to carry out the transaction in question shall 
be placed by you in escrow in a hank or, Trust company in the United States suhiect to an escrow 
agreement which shall cover the 'above conditions. In the event of your death or of your severance 
of, your" relations to the company, th'e stock, beld liy you shall automatically revert to tbe German 

. eompany Or· its .designees. . , ... - ' 
""As a: further'Safeguard it shall be' understood that all ,the Ame;ican'directors shall file tbeir 

resignations'to he accepted by tbe German company, whenever it 
company shall he given the exclusive right to purchase'machiner)' 

. company and in' turn lbe American company shall agree that 11 
merchandise .from any other company except upon the .written c 
The' German company shall be entitled to charge to the American 
covering a just'share of the expenditures of the German company for. aevdopment and experimenta·
tion, to be paid by the American corPoration. This will constitute a method Whereby the profits of 
llie American company can be reduced and those of the German' com'pany increased whenever this 

'may he deemed advisable.' ' 
, '''The Delaware' law gives a wide discretion to tbe Board of Directors to 'withhold the declaration 
of dividends payable out ofyrofits, in other words, the declaration of dividends is not compulsory 
under any circumstances, Furthermore, a certain share of the profits can be set aside by creating 
reserves, for instance, a reserve' fund could he created for the purpose of purchasing a plant for 
the manufacture in America and other items in ,connection therewith. The Genuan COIIIpany could 
further ,safeguard its control by a clause in the contract, whereby it, reserves the right to terminate 
the contract at the end of any year." ' 

"The advantages of creating an apparently inde~dent corporation are maniiest. The American 
company can purchase its ma<:hinery from the German company at prices which may he agreed upon'
from time to time. It can thereby brinjr ahout a saving in the duty to be paid on such merchandiSe. 
The German company" if it conSiders It desirable can'minimize the profit. which it is making out 
of 'the American business, and can thus bring about a saving.in German taxation. ' In case the 
German company desires to obtain money from the American corporation, this can be accomplisbed
by the clause whicb allows the German company to charge'the American corporation, with its share 
'of' expenSes incurred by the German company III devdopment and experimentation. If this should 
not be possihle, other methods can he found to have the 'American corporation advance the German 
cim>pany SUmS of money for loans and other purposes. . ' , 

, • "The contract hetween tho' American' and the German company should be very flexible, SO that the 
profits can he thrown into either company as the occasion may require. The Delaware law does 
'not require the directors to be stock holders and the company by proper provision in,its certificate 
of. incorporation may be, ioIlowed to purchase its own stock. " ' 

'''Once lbe American corporation is, functioning there should be little difficulty in providing for 
contingencies as they may arise, It' is important, as I have mentioned, that the outline of the 
purposes underlying the organization of the company and the contracts, to, be made between the 
companies shall not form a part of the archives of the company. ' ' 

"I rieed bardly add that lbe present inethods which you have been compelled to adollt should be 
discontinued as soon as possihle by tbe orl!'anization of the American corporation., If, for any 
reason, any of lbe proposals should he unsatisfactory to the German """'pany, I have no Doubt that 
the plans can he changed to meet their requirements. Even after the contracts between the com
panies have been signed lbey can be from lIme to time modified by mutual agreement. 

"I have notgane into the details as to the bylaws, the vuting of the stock, etc. I might say,
however, lbat, if desirable a voting trust can be created wbereby the vuting riEhts of the stock are 
conferred u""n a designated number of voting trustees. appointed for a specified numher of years.
As soon as I hear from you I shall take immediate steps.to organize the corporation, get up the by.
laws, etc. Of course, in writi", to Germany you will p,ut these suggestions in your own language
and you can enlarge upon them If you d~m fi,t to do so, ' .' 

. -'. 

KARL FELLER 

Heyn for his letter of October' 5th, "particularly for having gone into the 
Ill,!1tter so .thoroughly" and further stat,ed : 

"I have forwarded our recommendations to Duesseldorf this week and 
have reque~ted that they comment immediately on any point which may 
not appear' entirely clear to them.' I am fully aware of the fact that it 
would be folly, of (sicy not dangerous, tocarry on as we are at present, 
and I have no doubt but'that this will also be understo,od at Home." .' 
When interrogated as to the. meaning "of the letter the claimant admitted 
that it called for the concealment of Schloemann A. Go's, ownership of the. 
proposed American ~orporation. This 1931 proposal'was not effectuated 
because, according to the claimant's testimony, a change Qccurred in the 
ownership of Schlo~mann A. G. and because of the fear of the 'German 
management that the organization of an American subsidiary would re
sult eventually in aloss of its American business., '. '. " .. 

While this incident occurred about eight years. before' the s~res of 
Schloemann . Engineering 'Corporation were issued in the name of the 
claimant it is, in the opinion of the Committee, significant because if evi
dences willingness to obscure the identity' of the real owner, familiarity if 
not expertness in the mechanics of so doing, and because it was the first 
step in a course of conduct that continued uniformly and consistently until 
at least April, 1939. . ..' , 

FollowingSchloemann A. Go's refusal to' assent to the 19.31 proposal, 
the clajmant continued to urge the "American. formation." He testified 
that in 1933 and 1934 he continued his efforts.to cause Schloemann A. G. 
to form an American corporation and, on re-direct examination,' he fur
th~r testified that when discussing the matter yvith Schloemann .A. G. dur
ing ~935 and 1936 there was no question but that the American coI'pora

. tion was to be owned and controlled by Schloemann A.. G. altJlOugh ,its 
shares were to appear in the claimant's name: '. . .".' 

Then on July 2, 1937, the claimant wrote to ope Doctor Luethje, a, Pi-
rector of SchloemannA. G. The letter. reads in part as follows: . 

. .,,' 

"I hav~ as yet got no further in the matter of establishing a firm in 
America.', The hitch here lies' in the contradiction that the enterprise must 
appear one. hundred percent American without Duesseldorf' running, in 
danger of losing ,hold some day. To get around ,this obstacle is byn.D 
means so easy; at any rate, not when the entire rriatteds to be made fool-, 
proof, and neither you 'in Duesseldorf nor we have any interest in making 
it .otherwise.· lam today inClined to. the opinion--'I must emphasize, how
ever; that as yet ,I have not a~rived at a conclusion in my deliberation':""':': 
that the most correct way would be the one in which Schl~mann~ A. G. 
empower me with the representation of your interests iIi America; arid 
that with this agreement behind me I' establish an American company or. 
join an American company bearing the name of 'Schloemann;Engineering, 
Incorporated.'I hope to have a.littlequiet i.n the nextf.ew days fo~ 
reasoning, and I shall then write you in detail on ·this point.". ' ' , 
This letter cl~ady shows that, regardless of why the claimant desir~d the 
organization of anArii~rica,n corporation, he was, as of July 1937, of the, 
opinion that it "* * * must appear one' !lUndred percent, Americari 
without Dues!'i~ldorf [Schloemann A. G,] running in danger,oOosing hold 
some day." ," .." ", '."'. 

, On August 2, 1937, one month'after the cl~imant wrote the lett~ quot~d 
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imme\liately above, he wrote S to the directors of Schloemann A. G. making
!,j, detailed recommendations for the organization of an American corpora~H;, tion. The claimant in his reply brief characterized this letter as follows: 
! ;' "Finally after a lapse of some years, the,negotiations commenced out of 

which the deal betwe'en claimant and Schloemann A. G. did' in fact come. 
. , So far as the documentary evidence is concerned, the' first step in these 

negotiations was c1ailTlant's propos~ of, A1,lg~st, 2, 1937 ~ * *". The 
'j, " 
,j; 	 • The lettet' reads as follows: 

"Re: 'Formation in the U. S. A. j., "Tbe, notes of May, 11th of this year, which served at Mr. P. ReuSch's as basis for the dis· 
.·t cussion of the formation matter as wen as the file memorandum on the discussion itself, contain 

the points of view by wbich we let ourselves be guided in writing out the foilowing suggestions. '1 

HIf· we herewitb, set' al;KJut contributing our part towards finding a form of execution of the 
I,1Ot easy task of obtaining a legally correct connection between Duesseldorf and Pittsburgh under 
agreements that in tbe eyes of tbe law may be defended at any time, it is very clear to us that 
neither for you nor for us' is there sense in pursuing the thoughts set down here, if a perhaps 
unusual amo':!nt ~f co~fid!",ce cannot be brou~ht forth on both ~ides. We bav~ ourselves n~t on!y
spent much time· to thtnkmg about Jour secunty, but, beyond thiS, have called In a legal adViser In 
order to have aU our thoughts an intentions thorougbly weighed by him, to be sure that these,
proposals of' ours could be maintained under American law also. ' ... . 
_. HNow when' you read these proposalst we urgently request you bear in mind' earnest, honest 
endeavor in seeking to obtain like yourself, straightforward coUaboration between' Dusseldorf 
and Pittsburgh. . ' . . - .. - " 

,"Now to our suggestiol1s. 
"( I) K. Feller undertakes the formation of a Pennsylvania Company, named the Scbloemann 

Engineering Corporation, with 10,000 shares (no par value), of wbich 5,000 shares will be handed 
Over as consideration for the capital of $50,000.00 that is either fully paid in by him or hi part
still to be paid in. The duration of the estanlishment is unlimited. The company must have three 
directors; Mr. F. proposes for 'himself; director (president, treasurer or secretary) and for Mr. 
Drexler; direc~or (vice·president, treasurer or secretary);· as"a third. an American with a . high .. 
soundirj'g name. about. wwhom an agreement is yet to be reached..· . 
, "(2) The American company undertakes tbe liquidation of ibe branch of the Schloemann A. G. 

The American company shall wind up all unsettled' contracts and agreements and after deduction 
of aU expeil.ditures, including a proportional amount for business expenses, taxes, etc., pay to the 
Schloemann A. G. fifty percent (SO%) of the total remaining net profit. ' , 

.. (3) The American company will 'have io obligate itself to keep books in an orderly manner 
about this winding up and from time to time to give an account· to, the Schloemann A. G. • 

"(4) The Scbloemann A: G. pledges itself to transfer its American patents to the American 
company and to' ~ant to it, the use of improvements that may still possibly appear. For the.. 
patents the Amentan company pays an amount to be decided upon, which shall be protected by 
notes or other arrangements clearly recOgnizing this debt. . . , " 

. ,"(5) As security for the fulfillment of. all incurred and future obligations, Feller may pay' jn, 
in escrow, either entirely or in part, his .5,000 shares on the basis of an agreement (voting trust 
agreement). .This. voting trust agreement sball not initially exceed a duration of ten years; it 

.shall consIst' of two, possibly three, administrators entitled to vote, of which one of them would 
'have to be Mr, Feller, and the other, or two others, may be determined by, the Schloemann A. G. 
The agreements about the voting trust and 'escrow may be limited in such a way, perhaps, that 
in the event' of nOn·fulfillment within 60' days of. a demanded repayment of inaebtedness. the 
Schloemann A. G. will be in a position, to cancel both agreements. It shall also be 'provided for 
that in the event of the death. an accident, or the witlidrawal of Mr. Feller from the American 

. company, the SchlO<ll!ann AktiengesellSchaft (Stock Corporation) may cancel the voting trust. . 
·'The stock certificates~ as well- as the voting trust certificates must be marked, suitably. to the 

effect that they, are subject to special agreements. Tn the event of the terminallon of the afore. 
mentioned agreements from the causes stated, the Schloemann A. G. shall also be in, a positian 
to take over the' shares at their book value as payment or .part payment of its claim agamst" the 
American ,company. But by,way of precaution it must here' be further provided for that neither 
against Mr. Feller (nor) against the executor of his will or heirs, can claims be advanced that 
exceed the value of the shares deposited by him as security. ' . ' 

"(6)' The American company will set up from time to'time regular'reserve funds for the pay. 
ment of its existing debts concerning the Scbloemann, A. G. and· other liabilities incurred. Both· 
companies to deliver the experiences; inventions and developments resulting from their joint sphere
of work, and to pay an appropri.ate share of the incurred expenditures. . 

.. "(7) Tbe Scbloemann A: G. will pledge itself not to do business with the U. S. A. and Canada 
either directly or indirectly. or to assist any person or company in any way whatever in the field 
of hydraulics and rolling mills in the U. S. A. and Callada, witho .. t the previous consent in writing
of the American eompany. Logically, .this.~ould have to apply also to the exploitation of patents
and inventions. . . 

"(8) It should be provided for that with the written 'consent of both sides all agreements may
from time to time be changed, ' .', 

uWe now request that in ~he ~v~nt that the. meaning flf one Or anot~er of the points should not. 
be en~irely cle.art you make ~nqulnes of us Without lettm~ too Il!~~ tll~~ elap~e befor.e doing SQ. 
Of,course, you may speak wlth·Mr. Drexler also about thiS, wh,o IS famoltar With the odeas {and]
also attenoed a discussion with the aforementioned legal adViser. , ' 

"It will be well to call attention to the desirability of having the work 'of the formation concluded 
prior to the shipment of the press fErie'. . '. . . _. '. 

"The undersigned will write separately on the handling of the' formation capital as soon as a 
number ,of 4IIber ur8'ent and more prodUCtive matters 1!a!~ bee!> concluged." 

• • z' •. 

i, 	 ,'KARL.FELLER 
;'.' 

claimant when interrogated on the meaning of this "documentary evidence" 
,of the "first step" in the negotiations out of which "th~ deal between 
'claimant and SchloemannA., G. did in fact come" testified as follo:ws: 
, "Q. The incorporation you referred to in your letter of Augqst 2, 1937, 
was that to be a corporation of yours? ' " ,. . ., . " 

'''A. I beg your pardon? ' . ' 
<,. "Q. That you ar~ referring to in the letter of August 2?

"A: Yes; " . , , " ',.... 
. "Q. Was that ,to be. yOur' corporation or the German corporation,that 
is, Schloemann,A. G., when'I say German?' ' , , 
, "A. :That was to be a corporation over :which the Schl~mann A. G.' 
had controL ' " ,', ,", " . . 'U " ' 

"Q: And by having a control, what do you mean? ' 

"A. By control I mean ownership. : , . 

"Q. So. that the. proposal and your letter of August 2, 1937, as you 


. have just said, was a proposal for a corporation in the United States, over 
which Schloemann, A. G., had control and ownership? . 


"A. That is right. .' 

"Q: That is correct?' 

"A.' That is right. . 

."Q. Now, let us see y()Ur suggestion number 1, Mr. F~ler. 
"A. Yes. '" - . ._. .' , . 
"Q. (Reading.)' '1. Karl.Feller undertakes the or~anization of a Penn~ 

sylvania corporation called Schloemann Engineering Corporati~n, with· 
10,000 shares, no par value, 5,000 of which will be surrendered as com~ 
pensation of a capital of $50,000, which will be paid either in full or in 
part by him. The term of the organization is unlimited., The corporation 
is to have 3 Directors. Mr. Feller suggests for himself: Director (Presi

"dent, Treasurer and Secretary) and for Mr. Drexler: Director (Vice 
President and Secretary or Treasurer) ; and as a third person: An Ameri~ , 
can with a well-sol,mding name whose selection will have to be agreed, 
upon. Mr. Feller, if it was to be a corporation owned and"controlled by 
Schloemaml A. G,., in Germany, why was,the' stock to be issued in your 
~? ' . ' 

"A. To meet with the situation in regard to Custom House and such 
like.· .,. '.', 

« ' , ," . ' 
. Q. For what purpose. " '. 	 ,
. "A. :t:ot what purpose? I do not quite get it-for what purpose. I 

did mention the situation that existed, that I mentioned previously. ' 
"Q. To have the stock in .your name, Mr. Feller, showing you to be' 

the pwner and controller, arid in control of the corporation" would ~n 
the record conceal the true ownership, "You1d it not? 

(fA. On the records, yes. ,
"Q. And wasn't' that, Mr. Feller, the purpose of putting the. stock in 

your name? Mr. Feller, isn't it very apparent? 
"A. 'That is a suggestion that I have written, yes .. ",::::.""Q. And that is the suggestion, Mr. feller, that you were perfectly 

0J i.willing to go through with at that time? ' .. 
(Y')"A. That is right." ' ' 
C\lThe claimant argues that this testimony indicates only what the claimant' 

as a "practical" business man "understood by ownership and control,' 
namely, all of the voting rights of the stock and the right to take it if the "" 

",":~. 
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liability ,que Schloemann A. G. were .not paid, when· called." "The Com
mittee was-impressed, h()wever, by the ciaimant's'intelligence and alsQ by 
his frank answer to the question "Mr. Feller, if it was to be a corporation 
ownedanq£ontrolled, by Schloemann A G., GermanY, why was. the .stock 
to be issued in your name?" He answered "to me~t the 1>jtllation, in regard 
to Custom House and such like." It seems clear :wthe}::om~ittee tha~ 
the August 2, 1937 proposal was merely a continuation ,of: the' efforts 

-il1itiated in 1931 to further the interests of Schloemann A G. ~y organ
izing an, American subsidiary and concealing its owner~hip )heregf, by 
investing the claimant with the appearance of: ownership." .. '." ' , ," 

,As the discu!,sions continued SchloemannA. G. apparently proposed 
thaf the capital of the American corporation be 'advanced by ail 'English 
finn, as in fact it was in August 1939, because on,JunelP; 1938,.the 
claimant wrote to Schloemann A G. andsa,id; amQngot~erth~rigs:';;., ' . ,_. ". . '. '\ ... ". .. .. 

"The interpositiot). of the English firm.,..,-for one; as: money source' to 
me, but, thereafter as protector of your security...,-appears tp me! :to be 
entirely practicable, so far as I can foresee this at the moment,' proVided 
that there is not considered a finn or a person thatobviotisly' 'appears 
merely for G.H.H., M.A.N., or Schloemann."· ',' , ..' ,"i"',' 

. A desire to conceal effectively the fact that Schloemann A. C. was to be 
the source of the capital funds for the projectedcorporation is' explicit in 
this language. If the.parti~s were contemplating at this stage-:-as con
tended by the c1aimant-a bona fide loan ,to the claimant to be secured by 
a bona fide voting trust why would it not be "practical" to borrow from 
an English firm even though it did obviously represent Schloemann A. G.? 

,A few 'days later, on June,29, 1938, th~ claimant wrote to Dr. Hentschel, 
,the General Manager of Schloemann' A G., suggesting, among other, 
things, a'plan of 'trying "a'way without a voting trust" which "*., *. *. 

comes dose to ,the voting trust; ,but in case of necessity, it would surely 
n,ot be easy tc) ~nd preced~t).tsto such a ~etting up ()f, a firm::' ' ThiS,lett~r 4 

• The authorship of this lett.,. is disputed and the photostatic COpy. received in eVidence is admit
tedly, incomplete. The letter: however, begins: ' , 

"Since I wrote to you on' June 10 • ...... and tb. claimant was admittedly the author of tbe 
1une 10th Il!tter. Both letters are addressed, I<> Dr. Hentschel and the contents of both are 51!. 
IDtimately related that the same authorship is persuasively indicated. ,Moreover, the claimant's 
letter of June' IO/, 1938, bears • .,.ial number 3912 and thiS letter of June 29, 1938, bears ,serial 
number 3918, T e letter reads as follows: 

"Since I wrote to you on June IOth":'-before receipt; theTefore, of Mr. Luethjes two letters of 
May 30th-on the matter ref.,.red I<> above, I have attempted to analyoe your proposal: taking up 
money in England, but for want of particulars have not been able to arrive at a conclusion. 

uAs I pointed out in the course of our telephone conversation, and also' previous!Yt it woUld be 
entirely unsuitable to effect a loan with a place closely connected with the concern. The motive 
of this I?lace, whoever it may be, for the willingness of assisting an American firm would have 
to be logical and over there ~nd here bear beint!( sworn to: 'This J>lace interpo~ bety<een Pitts!>urs.h 
and Duesseldorf would poSSIbly bave a' very unportant role. The 'poSSibly' In th,. ,connection 'IS 
not at all tar·fetched-it can come about very easily without any political o<currences whatever 
by tax and customs inquiries.' '.' . 

HIf one now attempts, in place of the voting trust, which in realitr--as you will see-must bear 
the stamp of genuineness for effecting a formation in America, and IDdeed in such a way that the 
establi,shment proceedings may with success be 'explained' frustworthy and perhaps be sworn to 
before the authorities here, is not so complicated 'as it appears to be upon brief consideration. Voting 
trusts are an' entirell usual arrangement in the U, S. A.;-they .... e above 'all recognized by the 
COUrts as a method 0 limiting the rights of a stockholder. ' 

"As I see no possibility for the time being of attaining a simpli6cation that is desirable in itself 
by interposing a third party, but in spite oil' this would like to try a way without a voting trust j
leave it to you to examine the sketch of the following proposal and possibly to discuss it with ihe 
lawyers over there as to practicability over there: . . '. . " 

"I. To transfer Dr. [Duesseldorf, i.e" Schloemann A. G,} property in the U. S. A. to the new 
Company at a value to be established (1). ' ; 
. "2, The new company pledges itself to repay the amount to be established. 

"3, K. F. [Karl Feller] forms the new company, takes care of the financin/!, and guarantees the 
'redemption of the company's, promissory notes or other debts acknowledging Itabilities, ,.,' 

"4. As seeurity. K. F, ,deposits his stock in safe custody under' Df's contro\. " 
"S. Beyond this. the stipulations,of the now, proposed agreement, between Df and, K. F.'can be 
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n 
:clearly iindicate~ that in the ,summer of, 1938;c1aimanCand :Schloeman 
-A. G. continued to have under consideration .the project,of organizing an, n 
Amer1c;!.n subsidiary,withoutdisclosing its true relationship to:Schloeman 
lA.,G.", ,,',' ;:,', , ! ' ",;,1' ')'; ,.',: "'",::',." ,',: ,.. ; 

. In the ,fal1:of' 1938' the, claimant went, to ,Gennany 'and, discussed the 
,organizalion plans with officials of'S<::hloemann A: G.,Ori returning to the 
.United ,States 'either late in, October or early in' -,December of. 1938, ,he 
brought with him several in;;truments. that had been typed in; ,<;iennany 
as:a result ofthe discussions, the previous correspondence, and 'drafts' that 
had been prepared by 'Reyn' and sent :earlier to Germany;,":Theseinstren
'ments';,werecharacterize& by the claimant' as"S,chloeman A:." G.'s pro

posal of; 1938. '. They consist of the following instfuments:;': 01') articles 

of, incorporation for the' '!Schloemanri EngineeringrCorporation") (2) a 

voting' trust !igreement to cover"all. of .the ,shares ,to'ibei;issued:·,by;~,the:

<;orporation. l'he voting'trusteesiwere to ,be ,the claimant'.and an. un;. 

designated bank,;' 'The agreement was to terminate in '1948,; contains no 

security references,and recites: that its purpose was to uriite voting power, 

(3) ,by-laws for, the, proposed, corporation, (4)' an agreement i ,between 

Schloeman . ,A. G. and the-proposedcorporationwhefebY the 'proposed 


ncorporation would be the' exclusive agentin the,United'Statesfor Schloe:'n 
mann ,A.G,,'wouldiliquiqate the Pittsburgh brat).ch, paying' Schloeman 
A. G. therefor 500/0 of the net. proceeds of the liquidat.ion'in addition to ueto
"the:net value of the ,property-taken over and'wouldiss the claimant 

its ,entire' capital :stock of,5,ool shares ,in return ,for'$50,{)()Q J~which:Mr:_ 


, Karl Feller ,pays for his own account": 'All'ofthe'shares were"to',be 

subject to a ten year voting trust,with two trustees; "one' ()fwhom';shall 

be Mr. Feller and the other to ,be designated. by the Gennan corporation 
(that is, SchlQemann A. G.)." Schloemann A G. was to transfer to the 
proposed, corporatipn, i;t addition to the ~ssets of the Pittsburgh branch. 
certain o~ its'American ipatetlts.' Th~ agreement further provi<\ed' that 
there ,should, be po li~bi1itY on the 'part of the ~laimant "other than that' 
arising frorn the' bWrie~ship of the' st<?ck dep?sited as' collateral security" 
and thaf the' agreement' \ViiS to remairi ip forc¢ until terini~ated by Schloe;, 
maI'\n A. 'G~or by the propbsedcorporittio!lby giv~p~ o;n'Ty;eax:'s~notiCe, 
and (5) ;iI..d!aft o~ ~ con~ract between the clalm~t '~Q an',llnd:sl~tcrd' 
bank provldmg for!i 10aFt of $;;0,000 t9. the clallpant <l;n~-ll. thirty' yea,r 
option to the bank to purchase the' shares' at the issuing price of $10 a 
share. The shares or the voting trust. certificates were to be: der,0sited, 
endorsed in blank, with the bank or "its American correspondent '. ,The' 
loan could be matured: by' either party upon three months', notice' and ' 
there was JlO provision for payment of the prinCipal'sum in installments. 
If the bank called the loan ,,~, ," ."lMr. Feller shall 'be authorized to 
transfer to the bank in settlement of. his debt the shares or voqng trust 
certificates * *, *~'. The bank was to designate one of the' trustees 
of the voting trust. • " . , ' ", " .,'" ...', . 

Tne 'net' effect of, the "proposal'!. contained in these instruments:-. 
used. Salaries can be determined by you arid the duration of- the agreement be limited to K. F.'s 
activilY in the new e<>mpany, ' '. ' ' , : ' , 
_ "6. In c()nsideratiOri of the lIIIrvices rendered by Df. the new company paya 50 percent of its 
Profits I<> Df. " " ' '. ' - ' ,': .... ' 
, "In its effect. this 'proposal comes close to the voting trust; but ilt case of necessilY. it would 
surely not be easy to find precedents to. such a setting up ()f a firm. ' ", ' 
, "On the occasioo of'our telephone c()oversations, I drew atl~ntion to our earlier conversation 
"bout the advisability of. an office in New York. The ap,pearance of a Loewy office in New Yorl< is,~itl1 regardw;tb7.~aines~ with the, 80~cent of, the , ,~ ~ .. (conclg 
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coupling a' call ,"loan': w.i~h an option and a 'Voting trust, and providing 
agamst any personal hablhty on the part of the "borrower"':-was to place 
complete, effective control in the undesignated. bank or in its principal 1:

i, in the transaction. There is also no question in the Committee's mind 

k;II' but that-the, un designated bank was to act for and on behalf of Schloe
!I' -mann A. G. The claimant white in -Europe in the fall of 1938 went to 

the London office of Kleinworth & Sons in the company of Mr. Luethje, 
an, official of Schloemann A G; The purpose of this visit was, in the 

! "'i~ opinion of the Committee, to, implement the proposals contained in the 
~>' instruments described above by causing Kleinworth & Sons, on the credit. 

or guarantee of Schloemann A G., to advance to theclaimllnt the,$SO,OOOit'. , of capital needed for the American corporation. ' ' 
'Ii "::j In December,,1938, following his return from, Europe the claimant 

organized under Delaware law the "Schloemann Engineering Corporation" 
whose shares are the subject of this proceeding. He re-visited Germany 
early'in 1939 and testified that at sometime prior to this date he advised 
,Schloemann A G. that the "proposal" of October, 1938, was not accept
able to him because, as stated in claimant's reply brief "although the other 
terms followed the.1ines of his original proposal, the suggested,long term 
option ,to Schloemann AG.s' nominee was wholly inconsistent with it 

, ,and would have defeated its main purpose, from the claimanfs point of 
',view.!> The "main purpose, from the claimant's point of view", accord
,ingto his·testimonY,was to acquire persOnal'ownership of,the business 
,in the United States. The Committee cannot reconcile this testimony with 
'the,fact,that,ori April 27, 1939 the claimant wrote a letter to Schloemann 
A: G. discussing changes that had been made in the drafts submitted to 
him in October 1938 ,and .indicating that the changes, were "insignificant" 
e)!:,ceptthat : ' 1" ' , 

,>' ~~Ii'is<:l.ifferent "withparagraph 7;, here is involved an extension of my 

personal liability, which is not only new, as Heyn says, but. so .far as I 


, am q.b~e' to ascertain; stands contrary to the heretofore intended limitation 

of my persoflal liability of the stockholdings, themselves. 'Dr. Wirtz, and 

Heyn (pay consider that in accepting the wording by Wirtz, I personally 

~dd/oi:- my)~eirs w0l.lldbe liable for the obligations incurred under para

gr:,tpl'! 1-4, £or , instance, also for the obligation under paragraph 2; the 

paYfU,enn)f$59,QOP,. This can ~rdly ha,ve. ~eh.intended !," , ':,' '., 

This letter indicates that in April 1939, the October 1938 proposals~ , 

, ,with "insignificant", changes, and with the exception of the question' of 
the claimant's 'personal liability-were acceptable to the claimant. When 
questioned on're~direct "examination as to the meaning of this letter"the 
claimant testified that as of its dateSchloemanri A. G. was putting up the 
necess;uy capital and he was not going to make himself personally liable 
whileSchloemann A. G. "had such ideas as an option". ,The option was, 

'however', an integral part of the October 1938 proposals and the April 
27, 1939 letter does not advise Schloemann A: G.:tha~ the .option, was 
not acceptable to the claimant. " , 

Although the claimant strongly insists that by April 1939 he was bar_ 
gaining to acquire capital fora corporation to be ,owned and controlled 
by himself, we find that, he testified undercross-examination that as of 
April 1939 the Americap corporation was to be capitalized, owned, and 

, controlled' by Schloemann A. G. In the' opinion of the Committee no 
other interpretation of the follo.wing testimony is, possible, particularly 
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when the testimony is read in the light,of what .had transpired, as related 
above,in the preceding eight years. ' ' 

,"Q. SO that it was to be Schloemann, A. G:s money ind S<;tuoemann,,' 
A. G:s stock?, " " . " " ' ' , " 
, "A. 'At that point, it woulq. have been th~ir ,stock eitb,er byway of 
voting trust or somet~ing else at that point.' , , ..' ":, . , ' 

"Q. Yes. In othei'words,'~he ownership and the management and con-, 
trolo the Americal} corporation that was to be formed as a result' of your 

ftrip to Germany in 1938, that was to be financed' through Kleinworth & 
Sons and was for the ,sole benefit of Schloemann, A. G.? " ",' ,". ' 
. "A,;That was the state,of affairs in October, 1939. ' ' . 

"Q;Of1938?": . ',' '::';".'
. '!A!1938. :. i.,'"c:\ ',. ' ":,, ' 

, "Q: And that'state of affairs was perfectly' agreeable: a,nd- perfectly 

acceptable to you'at,thatti!11e?:' ; .:" .' :. >:,." 1, :"",


"'A. No." ,'" " ' " '" ' ,,' . , ' ,,:':' " 
"Q. r may have misunderstood you,Mr. Feller,' but I thought a few 

minutes ago: you said'that if the money had been' advanced, the $50,000, 
under those conditions by Kleinworth :&' Sons, it would ,have been ac
cepted by you.':' ,.,,' ' ., ..,,; ,",-' 

"A. Yes,but'youasked whether it was 'agreeable to me; it was:not 
agreeable. " f:".', ,',", ' ., " ", ~',' '." '.. ',' '::, - ,::, , '" • ' 


HQ; Well; the only phase of it, Mr. Feller, if any, that was not 'agree

able to you at that' time, Mr. Feller, was the voting trust agreement and 

the mannerinwhich it was being handled?'''' ",d;' ' ,",,:, " 

, ','A. More than the ,voting' trust agreement was any option stuff that 

was mentioned. ) didn't object much to the voting trust.' .", " , , 


"Q. Well, the phase of it, Mr. Feller, yvherein the stock would beheld 
by you for the benefit of Schloemann, A G., the ownership and c~mi:rol 
,of the ~ompany to be in Schloemann,A.~ G. was acceptable to you? ,'. 

,"A. 'At that time.,' .' " . ' ,,' " .HQ~ Yes, sir! :". .L~':; ,i," 

'''A. Bufnotagreeable.' : ,,'I, :,."', 
.' ,j,',r: :" ,," , ,i' "", , ;,'.' "',, ' " "':' ',;;" 

.".' ,.*, ,:' • • '. "',', !I' ' .' 
"Q. And in April, on April 27, 1939; you had no intention of assuming 

any o1}ligation personally of$50,OOO?' . "'" '".' : ,,' . " 
"A, ~hatisright; at that time. ~ '" :. ',' ' 

• "Q. At that time, you mean April 27, 1939? ' 'jO',;. 

"A. Yes, April 27, 1939. ".' " ' 
"Q. In other words, as late as April 27; 1939, this American corporation 

was to be capitalized by Schloemann, A. G.-of Germany?" ." .. ,.,' 
"A.' Yes. ".' "; 
"Q.: They were to own it, they were to control it? ~'A. The viewpoints expressed in this letter lead to the refusal of going 

on with the proposition thereafter. ":"Mr~ McBride: Would you read my question, Miss.' :' ' 
, "(Question read from the ,record by the reporter;) . 

i,A At that point.· .. ... ...' . ' 
"Q. Will you answer that yes or no, pl~se; Mr. Feller? 
"A. Yes, at that point. ,.. 
"Q. As of April 27. 1939? . r 
"A.. As of April 27, 1939.'3232·50 
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."Q. And the only thing that you were to do as far as that corporation 
.. and being part of it, wa,s to have the stock issued in your. nallle for their 

benefit as of April 27, 1939? . ,. , '. 
i "A:' More than that. ... 
. "Q. Well, I 'mean, in addition to acting as an officer and a dir:ector? .. 

;<' ::"A. And there was to be',a voting trust agreement. .' . . 
"Q. Yes, but placing that stock in a voting, trust agreement or in some

"' other manner whatever, it might be fqr the protection ofSchloemann, A. G. 
.'"A" Yes .. At this point, there was still to be:a voting trust. agreement." 

, Tbe Committ~~.therefore, finds that as of ,Apl'ii }939, pla~s had been 
'formulated for the ownership by Schloemann A. G. ofan American sub- \ 
sidiiuy, Schloemann Engineering Corporation had been incor{lorated, 
arrangements had been made to finance the subsidiary through KlemwQrth 
& Sons, and the shares of. the subsidiary' were to be issuedi!.) the name of 
the claimant but through a voting trust and an option were to be contron~d. 
by Schloemann A. G. through its nominee, Kleinworth'& Sons. ' .. ' . , 

On March 30, 1939, Schloemann A. G. executed a power of attorney 
authorizing'the claimant to use the name "Schloemann Engineering Cor
poration~' in connection with any corporation which Mr. Feller might'. 
organize, and on May 3, 19393, power of attorney to liquidate the Pitts-. 
burgh branch. On or about May 24, 1939, three steps were taken. The 
5,000 . shares-claimed in this proceeding-were issued by Schloemanri 
Engineering Corporation in the name of the claimat1;t. While the claimant 
contends that the shares were issued at a much earlier date, the claimant's 

. . own testimony on the point, and all. of the incidental circi,lmstances, leave 
. no trace of doubt as to the' faCt that the shares were not issued until on 
or about May 24, 1939. The claimant then executed an agreement placing 
the shares in ~crow.with Heyn. And the claimant, having received from' 
Kleinworth & Sons a letter of introduction to GoldlTlan & Sachs, deposited 
the' certificates' for the shares endorsed in bhink at Goldman & Sachs . 
pursuant-according to 11is testimony-to the discussions in Duesseldorf 
and London .. The claimant further testified that: if it had been lieyn' and 
not the claimant who had physically'delivered the shares to Goldmah & 
Sachs "the reason can only have been in anticipation of a transfer' that 

'was to come/' It is apparent,therefore, that on May 24,1939, the claimant 
was acting on. the assumption that the $50,000 was to be advanced·-to him 
by Schloemann A. G. through Kleinworth. & Sons and Goldman & Sachs 
against the deposit of the shares issued in his name. .." . ,'. . . . 

Then "sometime in August" 'the claimant 'received a': contract, dated 
August 9, 1939, and executed by Schloemann A. G ..and by Schloemann 
Engineering Corporation by. "Karl iFeller, President" which··had been 
forwarded by the el;.imant to Schloemann.A. G. earlier in the year. ' This' 
contract contains, word for word, those clauses of tlie instrument delivered 
to the claimant in October, 1938, which made the American corporation 
the exclusive' agent of SchloemannA. G.;' provided' for ,the transfer of . 
certain patents, for the liquidation of thePittsburf!h" branch; . and· for 
the termination of thecontract by'ol.1e year's notice. '!fhe August 9. 1939. 
contract does not contain, and makes: no reference to, the provisions of 
the 1938 proposal which related to the claimant's obligation to.forma cor
poration, to the methods of capitalizing the proposed corporation, to the 
voting trust, and to the option. The claimant contends that this contract . 
"superseded .all the negotiations; proposals and counter~pr6posals which 

. had been ~xcha~ged" and .that any proposals not incorporated .into' the 
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contract ~'had been abandoned". This cannot be so because the August 9, 
1939 cont(acteontains no reference whatsoever to the $50,000 which was 

. advanced, as hereinafter df!Scribed, a few days later and which was paid 
to.Schloemann Engineering Corporation for the subject shares. Further
more,the,daimant testified that he had; . early in August, advisedSchloe
mann kG. by teleplwne that unless it transmitted the ~'contracts" and 
the money "* **,,: I' am going' to be through with you and the whole 
thing" and had been advised by Schloemann A. G. likeWise by telephone 
that the Gennangovernment had approved tlie formation of'the corpora-' 
tion and that the' "contracts!'· and the 'money had been sent: . In' the light 
of this evidence, it is futile to argue that the August ,9; 1939 contract 
.encompassed:theentire understanding, of the parties 'as tQ the American 
corporation. ,.' ".. .. ".......' ",' , . . . 


Then on August 11, 1939; Goldman &"Sachs notified the'daimant that 

by, order of Kleinworth & ·Sons $50,000 had' been' paid, to the 1 Chase 

National Bank of ,New York forpayment.to the claimant through the 

First National Bank of Pittsburgh., The claimannhencaused' this $50,000 \ 


to be paid to the Schloemann Engineering Corporation for the shares whiCh: , 

had been issued .in his name on or about. May, 24; 1939 and· thereupon' 

the Schloemann .Engineering Corporation commenced business .. ' On Sep

tember,H, 1939, the claimant went to Goldman & Sachs and received the 

certificates which had been deposited there to his acc\Junton May 24;1939. 

When he was asked : '!Why did you.go there to get the stock back? . How 

did you k~ow ,you. could· get. it back i."".'· '.i:'" ?" 'He' answered: 

"Well, what (\0 I know now. what I ihoughtwhen I wen(there? . I. really 

don't know:.' The thing to do was to go.there ,!-ndseewh<l,tis.going to . 

happen: Will they turn Jt 1:>ac~, ;t~e t}:lere ~trillgs atta,che(\ to ito(!l:re tpey' . 

not attached to'it?"',' .. , .. . . ," ...... ,: ...:,." '. 


,'We J;lowfac~ '~he appar~nt a~o~ly ofthi5 pr~~di~g;',th~US' why' 

were the certificates and the $50,OCO, released to the claimant without the 

exeCutiotJ,.'ofJhe, ,yoting ~ ~ru!?t alld' the: option agreement· as " previously 

carefully p\anned?·· Or, in ,o\her· words; what 'was the understanding, of; 

the parties "(hell' ~e claimil.U~ was advised by telephone early in August: 

that the German gqvernment· had ap}?roved the fonnation of the ·cor,. .. 

pOration and ~at.tlle'·'contracts"..and;, 'the ,money',\ had been sent? ,::' ... ;,., 


.. To explain this apparent, anomaly, the ,claimant argue!? that when· it, he1became known ill JanJlary,1939, ,th...t.the defi(:ien!=y ,assessments :by.t

Collector of CustQ~s would. ~onsume the entire. value o~ ·the assets '(lfthe, 

Pittsburgh branch, the voting trust· and the ,option became J,1rinecessary'. 

because. there :po .longer ~isted any: value . tob~ ,s~urtid. Assuming, 

arguendo, ,this to ,1;le ..true, west~Uface :the question .of, the. intention Of, .1
Schloema!1 ,p.., '.G.,:in transmitting Joe .$50,QIX) .b?,the clain;lantfor·the; 
n \.$50,000, 'Was;a Vlllue. apart.and (\istinct froqrth(! assets ,pf the P,ittsburgh. 

branch,.; If. the, $SO,OOOhad' beet!, t~nsmitted"as: contended in the; I


"alternative by the dailXlant7-3s :l bona. fide loan ll-qd..noUcir~hepurpose,

of maintaining Schloemann A. G:s interest here, the Shares in question .. 

wl?uld be owned, by him and the only enemy interest would b.e S~hloemann . 

A.G.'s claim as a creditor. The evidence does not, . however , warrant' ~ . 

finding that": the' $50;000 was advanced as a loan. When the, claimant 

was asked on 're-direct' "What did you think . this $50,000 was ,for, in': 

your opiriio~ ?:',he answered: "What I think today, and wh\l-~ 1 though~,

th~n"and if the $5p,OOO..are Schloemann money, that·they a~e compett.sa~. 
. .... ';··" .... '32'3251 
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,tion for serviCes rendered." Assuming, however, that the claimant had 
unqualifiedly testified that the $50,000. was advanced to himasa loan, 
such testimony could not. prevail Oyer the fact.that, none, of the ordinary . 
trappings of a loan were present .. For there is no evjdence,of execution, 

·.of a promissorynote.or other,eogagement to repay,',no,.evidence,of a 
·n;laturitydate,. no ,evidence, of an interest rate, and, there. is evidence· that· 
the c1aiman,t did not at any time intend .to incur' any personaHiability. 

. Finding, as we do, tha~ the $50,000 was, not advanced. as,a loan;'it is, 
unnecessary, to consider, the ',que,stionof ,whether a .'apanl', t made under 
such circ,:!mstaDces was in furthe.rance, of enemy interests, to an extent: that< 
would warrant ·vesting. "! .. 'it .• ' ',: :. .1" .I,: 
, The daimant contends, in the alte.rnative, that if the advance of $50,000. 

was not a loan, it was compensatiori for his services in the "Mesta dealH 
,. \ 

'. In 1938and .il;!. the early part of 1939 the. claimant . assisted :Schloemimn . 
,A. G. in,becdming aparti!::ipant with the Mesta Machine Company, an 
Affierican corporation, and·with·the Sack Company, a German firm, in a, 
transaction relating to the Hermann Goering. Steel Works i in Germany. 

. But assuming that the; .claimant's services in this respect.. were of high, 
. v:aIue to Schloemann 1\.:G. and assuming that:Schloemann A G. intended!, 
to co.mpensate. him for/such. services, there is, itHhe opiriion. of the Com~' 
mittee, no substantial, or,' persuasive ev:idence in "the record: establishing 

, , that th,e $50,000 transmitted to ·him on August 11, 1939, was'intended by 
Schloemann A. G.: to; be compen~tion for such' servic,es.The 'only: 
relevant eviden(.';e in the record is the testimony of the'claimant and this, 
testimony,. interpre,V~d in the light UJ.ost favoral:!!~ to 4iriJ, iqdicates to, the 
Committee merely an expectancy on his part tha~' Schloeinann ,AG:'. 
would at s9me time. make somepaYrPeI1fto him for stich servie.es" There; 
is no evidence that Schloemann A. ,G: at any time advised ,the claimant, 
that the $50,000. was a commission for his services in the "Mesta dc~a,1" 
and, although he was in communication by mail and by telephone' with 
Schloemann A.G. for about two years after August1l, 1939; ne testified 
that at no time did he ask Schloemann'A. G. the purpose for which the 
$50,000 had been transmitted.~ . Nor did the claimant report the $50,000 
in his income taX, return.' He' explained this by stating that "sometime' 
in 1939 and thereafter, I approached ·Heynon this subj~ of reporting' 
this $50,000 in my· income. H~s contention was that, ' apd I don't know' 
what it ,is now; !butMr.Feller, you. <1on't kriow'whose 'mo,ney it is' and. 
he advised not to' report it' as income. ": " The'; 'Committee,: therefore,' 
~nds: that t~e $50,OOO'was not :transmitted t6'~~ claim¥t.~~scom~nsl\.1; . 
hon for services rendered to Schloemann A. G.' .' ,. " ' " 1, '. 

At one point in the' proceeding the' daimant testified that ~he $50,000' 
might have been transmitted on behalf of some unknown person who had 
an account·in' London and whq ·was being persecuted; or anticipated 
persecution, by Germany. This speculation requires only the comment. 
that it does" nottelld to sho\V owhership by the claimant of t~e $50,ooq 
or of the shares issu~d in eJ!:chang~ for the $50,000. . ", " y 

'. When asked on'redirect whl he did not 'inquire of Schloem,.,',n A. G. as to ;"hat the $50,000. 
represented~mmunic.ations WIth Germany lieing open for two years following AUllust 1939-'-he, 
answered "I' was. satisfied with having the $50,00,0; that wasn't my worry." . Assumlllg the trutb~ 
fuiness of this answer, it appears to the Committee that the claimant's failure to ask wby the 
,50,000. bad. ~ transmitted to him can, be explained only on tbe gr!",nd' that t~re was some'. 

. impropriety in lt$. transmtttal under the CIrcumstances. There" was no Impropriety In' Scbloemann 
A. G, s advancing the $50,000 to him asa,bona fide loan and no impropriety in Schloemann A. G.'s 
compensating him for services rendered. Why then did' he not wbile in telepllone or other com.'. 
munication witb Duesseldorf, ask the purpose of tbis transmittal? As related above. be had been 
advised sbortly'before the '$50,000 was'ttansmitted· to bim··that the 'Ge~' government had, ap
proved the formation of the corporation. ' , ,.' ' 

" 
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;' ,There being. no evidence whatever that the $50,000 was intended as 
,a gift to the claimant and no such contention being voiced, there remains, 
in the opinion of. the Committee, but one alternative; that Schloemann 
A G; intended the $50,000 to be invested·in the.Schloemann Engineering 
.Corporation as' 'Schloernarin A. G.'5'\ contribution' to the capital of 
Schloemann' Engineering Corporation. The shares issued bySchloemann 
Engineering.Corporation in the' name of the claimant would then he the 
product, of t1}e, capital contribution made by Schloemann A G.and 
Schloemann A.G. would be the owner of the shares, a result. consistent' 

,.with the plan as of April 1939, and in accord with Jhe course· of condu~t 
initiated as early. as 1931. Such 'a conclusion does not necessarily depend 
on a finding that the "claimant had agreed' to ,and intended to hold the 

, shares f!lr and .on bt:half, of ,Schloemann A.: G. Finding, as we do" that 
Schloemann,;A. : ,G. transmitted the $50,000 to' the . claimant with Lthe 
intention that it.Qe paid ,toSchloeml1nn Engineering, Corporation as 
the quid pro quo for the issuance of the shares claimed in this proceeding, 
,and not as a l~,n, or a gift, or;:3,S compenslltion to ·him, it folloY<l? that he 
was at least a constructive trustee for Schloemann A. G. of the fund and 
its product, but as such in no be~ter position, to establish rus' asserted 

'personal ownership than if he wer~ admittedly, acting as a: tI'4stee: 

The Committee, therefore, finds that the evidence in the record tends 


, to show so' strongly that the claimed shares were owned at the date of 

vesting by Schloemann A. G. that the claimant' has not sustained 'his 

cburdenof proving mvnership by him: ';~' ." . :. ,," ." , 

" The' contention of the claimant that .additional evidence not presently. ' 

available' would 'establish his claim unequivocably cannot be regarded as, 

an adequate'causefcir a'stay of the proceeding. "There is alikelihood that 

additional' evidence may' become available particularly' when the war .ends 

but the'possible efJ;ec( ther~ofon thdssueis so speculative in view of the 

present' rec;6rdthat, in the. opinion of the Cpmmittee, a stay of the pro

'ceeding is not warranted:>:"~", ";' ",: '''', "~' , ' 
!''THEREFORE, fof'thepurpose ofthis proceeding, it is the final deterniina7 


.tion of the Committee that the claimant, Karl Feller, had afthe da~e .of 

.vesting rio' title or interest in the' claimed shar~s sufficient in, law to support 

arightofr;eCov:ery::~"""" .;0;"'. ,;' "",' ",,c' " 


Accordingl);; Claim No.'1931 is hereby disallowed: :. . L ' 

p~~~MB~~'4,::~,~.,:;;",,: ;,\~;,;,~;.';;:,~;' ) '>: "i:,'"'"i,,' 

.!, !·,i·',"','" , ,. 'IN !TH;{:~tATTER',OF: "!'" ';'}. 

., PAUL GUTSCBOW AND' PHELAN BEALE, "" " 
, " . Claims No,f. 957 and 959.'·, D.ockets No~. 79 and 80., 

, ;. I. ~ J 1 I .'" • ' L' • 'S- , • 

, I '. ",,' r j 
'. I i' ,:" " . STATEMENT OF "HE CASE ",,;' 

This proc~ding wa,.s ini~iated by' Notices ~f Claims Nos'. 957 and 959, 

each dated A1,IgUst5, J943: aIld filed respectively by 'PaulGutschow and 

Phelan Beale, each.of \Vhom ,is a citizen of ,the, United States, and a resi

dent of New York. City:" The' claims wen;:' filed pursuant' to regulations 

issued by the AJien Property Custodian on ¥arch 25. 1942 (7 Fed. Reg. 

2290), which were amended on December 11,1943 (8 Fed. Reg. Ip709). 


, .Clai1ll No. 957, filed by said :Paul Gutschow, as above stated, concerns 

two hundred and forty shares,' of the common stock of Jungmann & Co., 

Inc., a'Delaware corporation, ~hich·shares were vested by' the Cu~todil'l.n 

by VestingOrder No. 166, dated September 24, 1942 (~tjz~~) ; 


http:servie.es
http:promissorynote.or


<70 f . FINAL DETtERMINATIONS, ETC. 

and Claim No. 959 cori<;erns an alleged pledge ofthe same. shares·.by said 

Gutschow to the claimant Beale prior, to the vesting thereOf. . The two 

. claims were consolidated: and heard by.. the Vested Property Claims Com, 


I,: •. ~ I mittee in New York City, on June 20,21,22; and 23, 1945. Bouvier & 

.Beale; by Phelan Beale with John S. V. KiIinartin,of counsel, appeared 


. on behalLofthe. claimants;:. John Ernest. Roe, '(and' subsequently his:suc

::", -cessor Raoul Berger), General Counsel, by GeorgeB: S~rls 'and Edward 

M; Murphy,,,appeared on behalf of, the' Alien 'Property;,Custodian.·· A 
,: ~ brief was filed by the claimants .on August 13, 1945; I,lnd by General Coun

sel on October 18;: 1945, A reply brief· was filed by the claimants on 
·December.3, 1945., A tentative' determination. 'disallowing these claims 
W;lS issued on February'12, 1946. Proposals tomodify,.the tentative de
termination werediled by the respective Claimants on 'Marchll,1946; . 

. 'The. transcript of testimony at the hearing and all exhibits' received in· 
evidence are·hereby:incorporated into and constitute the basis· of this de
termination. . ' £ • • •• ' ! ,.,' 

,; The Committee hereby disallows' the 'claimsfor; the reasons hereinafter 
set forth .. -,': '; '" ....;:'- . '.. - ......." .. ;':. ,." .... :.. ' ... -... . 

,. ,',',c :.i t;·1 '" "':.;; ",' I ''''DETERMINATION, "j',. 

. . - " ~ , . - ,-, , . ,.... ' . 
This proceeding' concerns, . ~s' 'to Claim No. 957; .an alleged 'right on. the 

part of the claimant Gutsc!'Jow'to areturn to him:,of the two hil:ndred and 
forty shares of the' common stock of Jungmann &. Co., Inc., a Delaware 
corporation hereinafter mentioned-which stock Gutschow alleges ·that 
he owned.at the. time of vesting by reason of a l)(ma fide' prior; purchase 

. thereOf hom a German citizeri, oiieHelmuth Voss, of Hamberg; Germany. 
As to Claim',No. 959, thedai~ant Phelap I}ealealleges that,'after Gut~ 
schow.had purchased the·apove mentionec.i shares from' Heh.nuth Voss, 

. Gutschow pledged them to him, ~e3;le, a~secufity for'a', loan" of fifteen 
thousand dollars bearing interest at 4%, which loan Beale claims that h~ 
made to Gutschow' on May 25, 1940, and on which obligation Beale asserts 
that there remain~ dU,e an<i t,mpa,id ~gme eight th,ou~:;u'!'4d9nars of prin
cipal and interest. '.' ' . . .', . ' • ' 
... General Counsel contends,the alleged !iale, and s\lbsequentpledging of 
the. st~k to the claimant Beale, constituted a cloaking transaction ang 
that the beneficial ownership of the shares remained in Helmuth Voss. 

The claimant Gutschow was born in Germany, came, to the United 
States in 1912, and became a'naturalized citizen in 1934. The claimant 
Beale isa citizen of this country by birth, and is an attorney-at-law in gel1
era! practice in New York ,City. ' .' '. '. " ". . 

, Jungmann & Co., Inc., was incorpor;lted in 1921 in Delaware. Tl1ree' 
hundred shares of no par value·stock'were issued. In return for two hun
dred of the original shares issued qirectly to him, Helmuth Voss contrib
uted the entire original cash capital of twenty thousand dollars and later 
made further contributions until he had a total cash investment of about 
sixty thousand dollars. 'The'remaining one hundred shares were equally' 
divided betwe~n the claimant Gutschow. and one Dr. Jungmann. Both 
Gutschow and J ungmarin, in' consideration for the shares issued to them, 
contributed certain previously acquired business interests that were con
sidered to be of value to the new corporation. Dr. Jungmann became the 
President of the new company, and Gutschow was made its Secretary and 
Treasurer; ,The claimant Beale organized the corporation and was' subse
quen~ly emploxed as ,its , attorney; , Sim;eits organization the corPoration 

'. ,!. -., • , , .. ; ! _. './' '.' ','.' t • • ." ;' J" 
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has beeri engaged ina general chemical brokerage business involving both· 
domestic and Joreign transactions: . In the beginning it dealt' almost ex
clusively in merchandise procured from ,the firm of Lehman and Voss, 

. chemical manufacturers'of Hamburg,Germany, which firm was owned by
the above mentioned; HelmuthVoss.· In :1925 Dr:Jungmann' resigned as 
President of Jungmann &,Co., Inc" selling his fifty shares of stock to 
Voss,who subsequently transferred ten shares of it to GutSchow,.leaving 
Voss'two hundred and forty shares and Gutschow sixty shares'at the time 
of the alleged transfer'of Voss' stock to Gutschow in 194(). :~' • ' 
, The issue in this proceeding, upon ,which both claims necessarily rest, 
is nota complex one,' there being no question at 'all 'but that the transfer 
ofthe two hundred and forty shares of stodt was formally made by Voss 
,to Gutschow' or, that, the pledge thereof to Beale was formally made-'-the 
real issue being' confined to the bona fides' 6f the pertinent transactions; 
thatis, thequestion as to'whether the,several parties intended the transfer 

. of the stock to Gutschow to ~ a genuine transaction designed to convey 
full and final ownership to the latter or whether the several formal trans
actions involved comprised a scheme' to conceal a continued beneficial 

. ' own~rship inVoss and thus effectively toprotect,the latter's itlterest in the 
event that the theri exi,sting~ar in Europe should ultimately involve the 
United States. " C' '\ ,.' , ., ,i. :' " i",' :" 

. The Committee is constrained to state at thisp6int that it considers . 
both claimants to have ,acted in· unison in connection 'with theseveraltrans~ , 
actions here under consideration. 'The Committee must' therefore assume' 
that the intentions and pcirpolles of the claimants were mutual, particularly 
in view of the fact that admittedly the'necessity for some such plan of ac
ti9n, as well as the details thereof, were suggested-as hereina.fter related 
:.-t6 Gutschow by Beale in the first instance. The Comm.ittee will there
fore confine itself to the facts and circumst;mces that appear to be per
tinent from the standpoint of a determination of the matter of the bona 
fides of the'sale of the two hundred 'and forty shares of stock by Voss toGutschow. . ,'" ,':-,. ': --: :"c' ,';,) ,', : "-,: .. ',' ,.-. 

" Shortly subsequent to th~ beginning' of the war in Europe in thelatte~ 
part of the year, 1939, according to the testimony both· of. Gutschow'and 
Beale, the claimant Beale called Gtitschowinto the former's office in,NeW 
York City and suggested to Gutschow' that; recalling their. joinJ ' ex
periences in connection with the seizure 'of certain 'property ~y: the Alien 
Property Custodian duripg World War I,it, would 'be 'prudent to take 
some present action to safeguard their respective interests in the firm of 

. Jungmann & Co., Inc: in the event that the United States should become 
involved in World War' II; that is, some action that would protect'the 
shares owned by Voss from seizure by the Alien Property Custodian and 
also insure the payment to Beale of such fees as he alleged were due to M 
him from Jungmann & Co., Inc. for legal services'theretofore rendered. LIJ 

. , Beale at first suggested to Gutsch6w that the latter should ask Voss to C'\l 
transfer to Gutschow all of the former's, stock for a wholly nominal con- (f') 
sideration, Gutschow evidently did not consider it expedient to make C\.i 
such a drastic request of Voss under the circumstances and told Beale that (Y) 
he was unwi\ling to do' SQ. Beale thereupon suggested. that Gutschow 

. offer to purchase, Voss' shares for $15,000 and that he, Beale, would obtai(l 
the funds for such. purchase by rendering a bi\l t6 Jungmann & Co.. Inc. 
for that sum for past legal services, and'that as soon as the bill'shoulrl be 
paid tTom the funds of Jungmann & Co., Inc" Beale would at once loan 
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I 
.the entire sum to Gutschow-:-secudng this loan by taking all of the 240 
~hares of stock as a pledge. This suggestion, when dfectuated, would 
enable Gutschow to procure the money for the purchase of Voss', stock 
indir~ly from the funds of the corporation itself. ' At this time the net 
worth' of the corporation appears to have, been about seventy-three thou
sand dollars 1 and the equity of Voss therein, based upon his ownership 
of his 240 shares, wasapprQximate1y $58,000-this estimate of the value 
of Voss' equity possibly being an understatement thereof as Voss also 

'had, according to the claimant Gutschow's testimony, some kind' of an 
agreement with Gutschow in ,the nature of an option to purchase the 60 
shares owned by Gutschow for ,~he sum' of $6,000. This agreement, if, 
carried out, would have increased the actual value of Voss' interest by the 
difference between the agreed price of $6,OOO,and the actual ~ok value of 
the (5() shares--about $9,000 Increase in the value of. Voss', ,shares. ',In 
sum, Vo,ssapparently had at the time of the alleged sale' of his stock to ' 
Gutsch9w an equity.in the liquid assets of the corporation, had it been' ' 
dissolved, of a value of between 60 and 70 thousand dollars. This, of 
course; puts no value upon the good will of the bqsiness as a going concern ' 
with a considerable national and international tra<iebuilt up through years 

, of effort on Gutschow's part as a ,salaried employee, but with the use of 
caSh capital furnished entirely by Voss and \yith Voss' cooperation as to 
the supply,of chemical products. In facnhe amount received by Voss
~15,ooo.-..:..in alleged filll paymen,tfor his shares was only about one-fourth 
of his total cash' investment. in the business, and this at a tim'e when Hie 

, • assets had increased and the business of the company had' been expanded 
, by years of foreign and, domestic trade. The, Committee considers that 
the alleged purchase price, under these circumstances and partiCularly in 
view of the apparently', rather devious method adopted to obtain the 
moneysJnvolved from the cash assets of the corporatioq itself, compels 
the conclusion, that the alleged purchase price was, even under the con
ditions that then'maintained, so obviously inadequate as to'challenge the 
bona fides of the entire transaction. ·Withthis in mhld we will briefly 

,examine the several communications between the parties involved for such 
'proba~ive value ,as they may have in the premises:'" , ' " 
, On April'IO, 1940 the claimant Gutschow, assisted by Beale; wrote a 
, lengthy letter' to Voss suggesting that Ji.mgmann & Co., Inc. should' 

presently pay to the claimant Beale the sum of $15,446.52, from the cor
, poration's funds, as compensation for Beale's legal services to the corpora
tion for the seventeen years then last past, and that Gutschow could then 


',bOrrow the money so paid to Beale and secure' Beale therefor with a 
pledge of the. Voss stock which he, Gutschow, would simultaneously pur
chase from Voss with the, "funds thus obtained.' There is, a suggestion in 
this letter to Voss that it would not be necessary for the latter to find and 
transmit to Gutsch'ow the actual stock certific<l:tes if by any chance they 
had been "lost or misplaced," but that other appropriate and effective 
means: of' evidencing the transaction could' be adopted. The certificates 
apparently never,' were transmitted toGuts~qow although photostats 
th~reof were duly transmitted ,at a later date. " <C 

Voss repli,ed to the abOve fllentioned letter as fQllows: 
, , 

"DUPICATE APRiL.TENTH JUST'ARRIVED HAVE ABSOLUTE CONFIDENCE, 

, ~ Exhibit H-AAA". the accuracy of which has not been Questioned hy the claimants, sets fortb
the'sum of $73.110,64 as the net worth of the corrx>ration in 1939-whicb figure evidently was taken
from Exhibit "BBB", the balance sh!",t of the corrx>ration as of December 31, 1~39, ' 

~ .., . 

73
PAUL GUTS CHOW-PHELAN BEALE 

IN YOU' PERSONALLY THEREFORE NO HESITATION ,HOWEVER, CONSIDER 

OBTAINING PERMIT FOR pROPOSAL IN PRESENT FORM .TEDIOUS ,AND LITTLE' 

PROSPECT ,OF SUCCESS STOP OF EIGHT THOUSAND DOLLARS FIVE THOUSAND , ! 

MUST BE ELl MINATED FOR TA'XES sTOP CABLE WHAT GUARANTEES IN C'ASE' 

OF YOUR DEATH.',' (Emphasis, supplied) , :,' ',":' :" 


To tl1is message fromV:o~s; qutSchow replied on ~~e'Same day: ':, 


"IN 'CASE of 'M~ 'DEATH THIS CABLE SERVES AS P;IONFOR YOU To RE':" 

PURCHASE FOR ONE HU~DRED DOLLARS STOP"SITUATION MAKES'QUICK 


~ 
J;:SE'l'TLEMENT' URGENTLY' DESIRABLE STOP SUGGEST' 'REICHSSTELLE FUER' ,.AUSSENHANPEL'TO WHICHl.ETTER,IN TRANSIT ,TO REQUEST REPORT OF .r: 

LOCAL'CONSULATE,GENERAL' STOP YOUR CABLE REPLY WOULD PERMIT 
, , ,IMMEDIATECONSUMM'ATION REQUIRING DOCUMENTSS1GNED BY YOU AS 

CONFiRMATION LATER.'" (Emphasis supplied)" ",' ,":i: 
~. 

'~ 
" Tp,e claimant 'Beale kne~ the contentso~ h~th of the~e mes~ges at th~; 

:i;time that theywere respectively received and sent, and was, il! our, opinion, , 
~ 

bound by his. knowldge of the option limitation therein agreed upon; that ~! 

is,he had notice thereof in f,!-ct. , We will not diScuss the legal question " 
tJ:at here arises-the possible eff~t of ~uch ,an option upon B~ale's,~leged ~ 

~'nghtsas a pledgee-c-as we do not conSider It to be.pf anyuItlmate Impor-, 8 
, !ance in the premises I.:>ecatise" as stat~d above, we find it impossible to ~ 

~. 

consider th.e, tn;ullifer,, th~ ptedge, and tneoptio~,Jo be"qtl1!!r ~hal:10n~ 
'transaction. .., ' ,,', ,;",'," ' '" ',i 

, On!1.1ay 23, 1940 after an, exchange of two more, messages between", ~ 
Voss and Gutschow,Vo,sss,ent the follo>ying.radip, message:to Gutschow: ~ 

"AGREE TO' PROPOSAL AGAINST PAyMENT 'OF FURTHER'TWELVE,THOU-, 1 
SAND DOLI.ARS ON ,CONDITION THAT WHEN DANGER PASSED oLD STATE IS i 

~REESTABLISHED AND'IN' CASE OF YOUR DEATH :OPTION TO REPURCHASE FOR 

ONE HUNDRED'DOLLARS STOP PERMIT FOR THIS OBTAINED STOP IMMEDIATE 

PAYMENT io' CHASj;;'NATIOlUL FAVOR SCHWEIZERISCHE'KREDITANSTALT< 

ZURICH WITHOUT DETAIL STOP C'ABLE SEPARATELYTHAT'PAYMENT'FAVOR

B.EICHSBAN~DIB.E;KTOR~UM, C....BLE AG1tEEME~!'''~,', (§mp~'trisSt,t~p~i~~)" 


'Gutschow replied:" ",,' ,;,::", 

'''DEATROPTION ENTIRELY LEGAL BUT' FURTHER 'CONDITION' WOULD' 


IMPUGN GOOD FAITH OF SALE AND MAKE'I'f APPEAR A PRE'l'ENSE'STOP 

UNLESS HEAlfCONTRARY SHALL ASSUME THAt"YOU WAIVE THIS CONDITION 

AND PROCEED 'ACCORDINGLY INCLUDING' REMITTANCE,puIicHASE PRiCE' 

BALANCE." " .. ""." ," ',:r"'" ';, ,:' 


On the samed,ay"J1A.i!y,24, 194O,;Voss sent to G\1!SSltowt~e, follow~g 

radio message:' ' ' 


"AGREE WAIVING FURT1iER CONDITION WITH FULL CONFIDENCE IN YOU." 


(Emphasis supplied) , ' , ' ' 
The Committee considers it unnecessary to" elaborate as to the intention' 

of the parties as evidenced by these several messages. On their face they 
appear to disclose a purpose on the part of the claimant Gutschow to obtain 
and hold the Voss shares against seizure by the Alien Property Custodian 
in the event of war between Germany and the United States, and to con~ 

~ This $12,000 is a part of-flOt in a~tlonul-d>e, $15,000 heretofore ~tif'i'*'Sf1f~rR'"-se 
prIce of the stoek. " '.J"G ;) t;" v C.1 t . ..' , 

" ' 
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'IN THE MATTER OFtrive to pay Voss therefor from the funds of the corporation ,itself-money 
to which Voss was obviously entitled in ,any event to the extent of his HANSEA CORPORATION 
ownership of four~fifths of the capital stock of the corporation.' Also it is qaim No. 1076. Docket No. 40 
evident that the corporation could have paid the claimant Beale whatever , STATEMENT OF'THE CASEit may have owed to him from'time to time during the past several years 


/ from funds used for the several payments that the evidence disclosed were 
 This proceeding was initiated by Notice of Claim No; 1076 (dated 
paid out as "dividends." These dividend payments totalled more than September 3, 1943) filed by Hansea Corporation pursuant to amende!! 
$40,000 during;. the year:; 1936 to 1940 inclusive.s regulations issued by the Alien Property Custodian on December 11, 1943 

'To sUmmarize: The conditions that prevailed internationally at the , (8 Fed. Reg. 16709). ,", 
time of the alleged transfer in 1940; the inadequacy of the payment of The Custodian by Vestirig Order No,'1239, dated April 15,1943 (8 Fed. 
$15,000 ,for the 240 shares; the fact 'that this inadequate consideration Reg. 7041) vested the following property:" ,,' ""', 
actually emanated from the treasury of the corporation ; the option to , a. All interests' and rights (including all accrued royalties and'other 

..i' repurchase for a nominal sum in favor of the German interest; all of these monies payable or held with respect to said interests and rights and all 
things make, it impossible for the Committee to conclude that Gutschow and damages for breach 'of the agreement hereinafter' described; together with 
Voss intended the transactions' evidenced by the' several', communications the right to sue therefor) created in Hans Thoma by virtue of an agre~

.. " .. 
, ,ment by and between said Hans Thoma and Hansea,PatentService Cor~ 

Gutschow. And these facts and circumstances collectively have convinced 
between them:to convey the beneficial and final ownership of the stock to 

poration, dated January 25, 1935, rdating among other things to Patent 
the Committee that when the obviousness of the cloaking plan inherent Nb. 1,931,969, and to the' disbursements' of certain' royalties due to sai!! 
in'Voss' message of May 23, 1940 ("when danger passed, old state is Hans Thoma by',virtue of im agreement dated January' 1,' 1935 betwe~n 
reestablished") was pointed out to Vo~s by Gutschow's reply, Voss by his Hans Thoma and Vickers, Inc.,'a Michigan corporation and .. ',' ' '.:i 
radio answer merely substituted for the objectionable statement, quoted ,b. All interests and rights (including, all accrued royalties and other 
iriunediately above, the words "with full confidence in you" and did not monies payable or, held with respect to said interests and rights and all 
by,that substitution change the actual intent and meaning of, his prior damages for. breach of the agreement hereinafter described, together with 
message. In short, the actions of the parties were not such as; in the ' the, right to sue therefor) ,created in Hans Thoma by virtue of an 'agree
opinion of the Committee, normally attend a bona fide transaction between me,nf by and 'between' said Hans Thoma and Vickers, Inc., a Michigan 
seller and purchaser.' The Committee, bearing in mind that it is here corporation, dated January 1, 1935, relating among other things to Patent 
being reque,sted to turn over to the claimants valuable property now be No. 1,931,969. ' ",'::-: ' ", " {" .. " ;, ,',: " 
longing, by virtue of the vestings involved, to the United States govern~ Notice of Claim No. 1076 alleges in substance that thedaima~t, Hansea 
ment-the ,claimants being charged with the burden of proof in respect , Corporation, is entitled to 40 percent 6f the royalties 'payable: under, the 
to their respective claims 5-is constrained to hold that, the testimony and, royalty license agreement between Hans· Thoma and Vickers, Inc. . ' , 
documentary evidence offered in support of these claims d~s not meet any The Order for and Notice of Hearing was published on August 15, 
reasonable standard of satisfactory and convincing proof in support of the 1944 (9 Fed. Reg. 9926) and a copy was served upon the person desig

, claims or of either of them. ' :' , . '., " nated in Section 2 of the Notice of Claim. 'The hearing was held before 
The Committee has considered Public' Law 322-adding Section 32 to' the Vested Property' Claims Committee, Office of Alien Property Cus

the Trading with the enemy Act, as amended, and approved on March 8, todian, 120 Broadway, New York City, on September 11,1944.' Allen 
'1946,~in relation to these claims and concludes that it does not affect , A.Dicke; Presiden,t of Hansea Corporation, appeared on ~half of claim
thecondusion set forth in tIiis determination. ' , ant, and John Ernest Roe, General Counsel, by Thomas J. McBride, 
'T,HI;;R~FORE, forthe purposes of, this proceeding it is the dete~ination appeared on behalf of the Custodian. , . , ' ' '" 
of the Committee that neither of the claimants, Paul Gutschow or Phelan Briefs were submitted by the claimant on October 12, 1944, and by the 

, Beale, had, at the time of vesting, a title or interest in the vested pr()p~rty, General Counsel on October 26; ,1944. The claimant submitted a reply 
sufficient in law to support a right to recovery.' ' C' brief on ,November'15, 1944. ' ' " ' ' 

'Accordingly, Claims Nos. 957 and 959 are hereby disallowed. A tentative determination allowing the claim was' issued on May 24, 
"MAY 13, 1946. ' 1945, No proposals to modify the tentative determination having been 

, made, the tentative determination is hereby adopted' and issued as the,'Exhibit "AAA" discloses divide~d payments of $4'1,701~35 during the years 1936, i937 and 
1938 and Exhibit "1" discloses that $8,000 more was sent to Voss in April 1940 and prior to the final determination in the matter. ,
concfusion of the arran'gement for the transfer of Voss' stock to Gutschow-which· latter sum The claim, is hereby allowed for the reasons hereina fter set forth. Gutschow asked Voss to consider, as part payment for Voss' stock if Voss should agree to the 
transfer, thereof to Gutschow. . '. . . , '. , 

• Stoehr v." Wallace; 269 Fed, 827 (S.'D,N,Y. '1920), affirmed 255 U. S; 239 (i921); Metz v. DETERMINATION 
,Garvin, 3 Fed. (2d) 182 (S.D.N.Y. 1921); Hodgskin v. U. S., 279 Fed. 85, C.C.A. 2d, 1922);,
Magg v. Miller,' 296 Fed. 973 (App. D. c. 1924); Lust v. Miller, 4 F. (2a) 293 (App. D. C. In thisproc~eding the claimant, Hansea Corporation, contends that it 
1925); Ebert v. Miller:,. 4 F. (2d) 296 (App. D.C. 1925), ,appeal dismissed, 296 U .. S. 666,(1926);
Thorsch v. Miller, 5 !'ed. (2d) 118 (App. D"C. 1925), appeal dismissed, 274 U. S. 763 (1927); is the owner of 40 percent of the royalties payable' by" Vickers, ,Inc., a 

. MatheS<m v. Hicks, 10 Fed, (2d) 872 (E.n.N.Y. 1926). " Michigan corporation, under a patent licensing agreement dated January'. Sturchler v. Hicks, 17 F. (2d) 321, 324 (E.D.N.Y. 1926); Draeger Shipping Co. v. Crowley,
;> 55 F. Supp. 906, 912 (S.D.N.Y. 1944); Paragraph IV,of Rules of, Practice and Procedure of the 1, 1935, between Vickers and Hans Thoma of Karlsruhe-Baden, Ger
!,' Vested Property Claims Committee. ' 
" j , , 696512~6--6 32 3255 
', 1:,jl'~~l~~ 
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many. The Custodian vested the interests of Thoma in this .license agree 'inventions' in the. Uriiteo States from 'any party with whom a contract 
ment by Vesting'Order No. 1239, dated April 15, 1943. By the same has been negotiated by 'Hanseatic' to the point of closing, within the I vesting order tHe Custodian .vest~d Thoma's interest in a related agree option period. The share of 'Hanseatic' is payable in U. S. dollars in 

t ment dated January 25, 1935, between. Thoma and the claimant. The New Y prk and it shall be provided in the agreement, as a direct obligation 
Vickers license refers to certain patents; issued to Thoma and pertaining of the purchaser or licensee or their legal successors, that such third partY,
to "positive infinitely variable hydraulic power transmissions." The Thoma. , will make his payments, pro rata to the 'principal'[auftraggeber] and to' 
l!-greement with the claimant related to the royalties. payable by Vickers 'Hanseatic: " '.. . '. .:' . : 
.,tmder its, license from Thoma., The claimant is a New York corporation , This clause clearly imports an intention on the part of Thoma in' 1933 tel!organized'in 1934 under the name of "Hansea Patent Service Corpo transfer to Hanseatic a 40 percent ownership interest in any royalty rights ration." Its name was changed in 1935 to "Hansea, C()rporation,~'. and created in rhoma' pursuant to the contract. " The specific agreement to ·it will sometimes be referred to hereafter as "Hansea." , . ' provide in any license agreement that 40 percent of the royalties were·to 
" The claimant's contention, in brief, is that it had acquired prior to veSt be paid to lianseatic Has a direct obligation of the . '" ** licensee".ing a proprietary interest in the claimed royalties as distinguished from seems to preclude any.meaning other than that Thoma.had agreed to part

a. creditor's. claim against Thoma. The case was heard and considered with dominion and :control over 40 percent of the royalty rights. Neither
solely' on this issue, ~cause the Office of Alien Property. Custodian is not the claimant corporation nor the Vickers license'was in existerice in 1933,' 
,pr~sently.consideri!1g creditors' claims. See Cabell v. Markham, (Civ. however; and 'while the, 1933 agreement may have, Deen an effective 
..A.~tio~ No. 26-302,S.D.N.Y., January 3, 1945, reversed, No. 279, c.c.A. equitable assignment' of a future right-or a contract to assign..:..,....the·
2d, Apri1..~; 1945. Petition for Certiorari to: the U. S. Supreme Court, claimant does not pitch his case upon'the 1933 ·agreement alone. ' 
No. 1271, granted June·4, 1945). General C()unsel cOQtends in substance 'In 1933 one AlIenA. Dicke; later the principal shareholder and presi ..:
that theclaiinant has failed to.estllblish that."its righ.ts,)f any, are more dent of the claimant' 'Hansea, Corporation, 'was'. performing services for 
Jhan those ofa general creditor." Hanseatic under an agreement with one Gerhard; Wagner who was con

t," . We have concluded that the claim should be allowed. Section 9 (a) of nected with Hanseatic.. The Claimant HaIisea was organized in 1934: 
i ~ 

the Trading with ,the ,enemy Act, as amended, 'calls for .the allowance of . for the purpose, among others,of taking over the patent . commercializa- r~ ~ 
a claim of . any person eligible as to nationality who establishes that he ,tion activities of Hanseatic, and by an instrument dated September '12,.
. hadllt, the thne of vesting "any interest, right or title" in the vested prop 1934, Hanseatic assigned to Hansea "all of our rights in con,nection with' 
erty, It is not disputed that an effective assignment, whether partial or , patent exploitation and commercialization activities," specifically;including 
.total, of a 'chose-in-action transfers to the assignee such a proprietary the rights of Hanseatic under its 1933 agreement with Thoma:., By the,
,interest ,~s is within the meaning of "any interest, right or title'.' .and the same instrument Hansea assumed all of Hanseatic's obligations in respect. 
c;laimal1thas, in the, opini9n of the Committee, satisfactorily carried its of the assigned agreement. .
burden of establishing tha.t Thoma did assigntq.it a 40 percent share of By a letter dated September 14, 1934, Hanseatic advised Thoma .that 
;the Vick~rs royalties. , " . Hansea had- been organized and that: . ,J' : 

.,' rile. principles determinative of an effective assignment are well estab-. 
"Assuming your approval we have transferred to the ,new Corporationlished. :':The .ultilDate test is the intentio!,,! of the assignor. to give and 

all rights and obligations connected with the agreement we made'with you the: aS$igf'!ee to receive. present ownership of .the claim. " Williston on 
and we 'would like to'request you to .. send us your approval thereof in ,COtItracts; (Rev. Ed.), Sec. 428; Or stated otherwise, the assignor must 
accordance with the enclosed form. The Hansea Patent Service Corint!!nd . a present specific appropriation of, the subject matter to. the as poration [Hansea,] ,will also write yousepaf?tely in connection with this,.signee",Springer v.I. R.:Clark Co., 138 Fed. (2dj 722 (C.c.A. 8th, matter:' ' " ", ',' :'.,. ". ,..., .': . ' .'. 'J iI 

1943). Stated negatively, if the alleged assignor retains control over the 

,·subjec;t matter,the transaction has not resulted in an effective assignment. 
 It appears, therefore, that in September 1934 Hansea was the assignee of 

,. 
'.1,". Hanseatic's rights under the 1933 agreement, and that ,Th~1l1a h~d b~en 
~ 

.;' 

of these principles-Thoma had made an eff~tive partiaI ~s!lignment of 
,The evidence het:~fterset forth indicates to the C()mmittee that:-in light 

advised of the assignment. , '. 

.tqe royalties to the claimant prior to vesting.. 
 Then on January 25, 193,5, Thoma, who had been in the United State!? 

In 1933 the Ne.~ York and Hanseatic Corporation, a New York cor
J ' 

participating in negotiations with Vickers, executed the Vickers license 
ppration (sometimes referred to hereafter as "Hanseatic"), entered into agreement. And Thoma· as of the same day entered into an agreeme~t 
an agreement with Thoma, and acquired thereby the exclusive right for with Hansea which contains' ,the following recitals, a,mong others: 
the option ,period t9 exploit in the United States certain of Thoma's in-' "WHEREAS Thoma previously pad entered into an agreement with New 
ventions. , This agreement was amended in 1934, to extend the option . York and HanseatiC Corporation, dated May 6, 1933, a copy of which CO 
period and to include the hydraulic machine-tool transmission invention is attached hereto as Exhibit 'A', and into a supplemental agreement of LIJ 

,:which is the subject of the Vickers license. The 1933 ·agreement pro June 2t'j, 1934, a copy ofwhi~h is also. attached hereto .as Exhibi~ 'B', C\l 
vided that Hanseatic was to be compensated for its effort~ as follo~s: in both of which agreements' With the consent of both parties, the deslgna- M 
',";"As compensation:'for its labors and disbursements, the 'principal' tion of New York and Hanseatic Corporation has been replaced. by , C'i 
[auftraggeber] grants to 'Hanseatic' a forty per cent share in all payments 'Hansea" and . '. ' . . 
which fl:ow directly or indirectly out of the commercialization of the . "WHE~EAS Hansea 'has contributed to the making of a license agree- (Y) 

". '"l:,~, t!~ 
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i ment between Thoma and Vickers, Inc., which license .agreement was 
" ,', ,entered.·into On January 15,1935, and became effective as of January 1, 
I" 1935, a copy of which agreement is attached hereto as Exhibit 'C', andj:' WHEREAS Hansea is.authorized·and intends to make, on behalf of Thoma,'ii 
~ other' license . agreements with respect to the' inventions referred to inI:' 

.r; ," 	 Exhibits 'E' and 'C', tre improvements,on those inventions, and also other 
inventions which Thoma may now or later on. wish to exploit in the i,. 
United States, of' America by Hansea as, 1).is ~gents, and representative, * * * II ..·' .. > .' ... • , .'!l' 	 - ...

i : . The clauses quoted above sh~w that as of the date of the execution of 
the. Vickers lic¢nse, Thoma "suQstituted" Hansea for Hanseatic with 
respect ·of the 1933 agreement between Thoma and Hanseatic;-that is, 

· that Thoma assented to the September 1944 assignment by Hanseatic to 
Hansea. In other. words, the provisions of the 1933 agreement whereby 
Thoma. assigned. to Hanseatic a 40 percent s~re 'of prospective royalti~s 
were .made apphcable to Hansea by Thoma 10 1935. by .Thoma's act m 
substituting Hansea for Hanseatic.' At this point· all of the essential 
elements of an effective legal 'assignment seem to be present. Thoma had, 
assigned to Hanseatic 40 percent of its. prospective daim against Vickers; 
;Hanseatic had assigned in turn to Hansea; the Vickers license was in 
existence; and Thoma had assented to and confirmed. the' assignment to 
Hallsea..., . " .. ' i .• l' ", . 
":Consideration' has been given. to. the fact. that the Hansea-Thoma 
agreement of 1935 contains elaborate and detailed provisions for the 
disbursement by Hansea . of "Thoma's share of 60 percent" but does not 
contain any direct reference to the ownership or disbUI:sement . of the. 
remaining 40 percent.. This omission is not, in the. opinion of the Com:: 
mittee;'1 inconsistent with ,Hansea's claim of an assignment to it of the 
40 percent inte~est. On the contrary, it seems that the proper inference, 
to . be drawn , from. the repeated', use of the phrase "Thoma's share of 

'60 percent" and the absence of any direct reference to. the. remaining 
40 perce,nt, is that. Thoma did,not intend to change the t~rms of the 1933 
agreement relatedtci the 40 percent. And by those tenus Thoma had, 
!ls' stat ted ,a,bqy.e, a~si~ed ,the,40 percent' t9, lianse~'s,'r,redecessor, in 

· mteres . . " . , . 
. '. It is ~ignificant in this respect that th~1935 agreemen~ betwe~n Thoma 
and'Hansea did not purport to supplant in its entirety the 1933 agreement 
between Thoma and Hanseatic but merely: to modify it by substituting 
Hanseafor Hanseatic and by pemlitting Hansea -to retain for its security' 
a 'portion of the' royalties otherwise payable to Thoma. If,appears from 
the 1935 agreeme'nt that the primary. concern of Hansea at the time was 
to protect itself against any loss which might be incurred as a result of 
expenditures made by :it· on Thoma's behalf which Thoma under the 
German currency restrictions might be unable to reimburse. No'inference 
unfavorable to the claim'oran assignment of the 40 percent interest should 
for that reason be drlj.wtl from the presence in the,contract of the elaborate 

. . provisions in respect to "Thoma's share of 60 percent", and the absence of 
any direct reference. to the remaining 40 percent. . The two .agreements, 

· jf read together, mak,e, a consistent whole, and the references to the 1933 
agreement in the above quoted "Whereas" clauses of the 1935 agreement 

'seemto;require that effect be given where possible to, both agreements. It 
is apparent,. therefore, that 1;'homa by not making a direct· reference in 
the ·1935 agreement to the ownership of tre,,1Q p.erc.~O~ ,~~dn~t)!1t~l1<i to 
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renderinoperativ~ .the' provisions ?f' .the 1.933 agreement; whereby, he 
. had agreed to assign the 40 percent Interest III the: royalties. 

.,We'now'turl: to the Yickers license. ~t provides in respect'9f.the pay
ment of ,royalties that ,1* .. *. :*. ·:-1'he-:hcensee hereby agrees to pay to 
Hansea Patent Service;Corporation [Hansea]: the·nomipeeofthe licensOl:, 
royalties as, follows ..... ;,*. 01<." It further, appears that. Hansea did not· 
notify VicKers-,--+at least prior: to the date! of the vesting ,of Thon1a'sin~ 
terestin the license-.--that it claimed,to be an assignee'of the rDyalties. It. 
is ,urged :by General-Counsel.that·Hansea's conduct'in not ~notifying 
Vickers,' coupled with the absence ,from the Vickers license ofa reference, 
to' an' assignment, is evidence that Hansea did. not, have an assignment 
of. the royalties> The absence of notice . .to the, obligor; Vickers,. would 
not, of course, invalidate an assignment otherwise effective. And, ,al
though the absence,of such 'a notice is .of some evidentiary value,. it is not, 
in the opinion ohhe Committee, 'of controlling weight in this case in view 
of. the clarity; With ,which, Thoma~s intention., tD:assign . is : .otherwise 
manifested.: ;', --'L' .;",., ... , .:,,', '."; "";'''' " ,': .,.' ,.... 

Another item of evidence requires comment. On January 25, 1935~the 
same day on which Thoma execut!!,d his ~greement with Hansea":-Thoma, 
wrot~toHanseaticas{ollows: .. , .... I" •• "!,~;,,,' ,';,l" "',:"''''''

.' r, I 

"Under date of May 6th, 1933, an agreement was entered into between. 
your company and me relating t.o the ·commercialization in 'Ameri<;!l, of 
certain, inventions made:by ·me, pertaining·to· transmissions ·adapted· for 
use in automobiles; etc .. On June 26th.' 1934, it supplemental agreement 
was.entered into between .usrelating to a transmission· especially. adapted 
fDr machine tools and other dev.ices: where an infinitely variable, drive is: 

,required.",.; ::: " ; ::-",,:,' ,',;Il' .' 

"As you k.l1oW an agreement was entered into between Vicker~Inc. of 
Detroit, Mich. and me on January 15th, 1935, in which I appointed Hansea· 
Patent Service Corporation, . which I understand ,is associated with'. your 
company, to 'receive the payments to be; made in accDrdance 'with said 
contract with Vickers, Inc.. '. \' .. "~ ';':" ' " . ':e ".-" .. 

"I wOl,lld like to, have aletter fn)m. Y9U stating th'1-t this appointment is 
approved by Yl?ll.Fuithermore, I.hereby appro:ve the sllbstitt,ttion 0'£ 
your associatedcomp'any, the Hansea, ;patent ,Service' Corporation, in. place, 
of 'your cOrr!pany in conriectiqn' with' said agreeine~ts: qetween . us';daJe~r 
May 6th, 19~3,.andJune.26th; 1934, andJhat said Hans¢a Pa.tert.Ser'vice; 
Corporatio.n' ~l1ay ~educt14Oo/9, Jrom .allpaYmenfs receive~ by it un~ersai.4· 
agreem~nt With Vickers, Inc.,' prOVided, however, tha~, If Hansea Patent, 
Service Corporation shoui.d become dissociated froni y!;mr Compally,l;I,ly' 
appro,vaJ o~ su<;h.substitution,m~y be~\Vithdra~i.1at·my~,opti?n"'" .!!;', '. ,j,:' 
And Hanseatic replied on February 6,.1935, as follows: " .. c, 

. "Weacknowle~ge .receip~of your'letterof January 25th and are glad ; 
to nott!' 'rpm appointment of' Hansea. Patent,. Service. Corponltion, " ;with ' 
which company we are closely connect~d, to colll;'!ctcertain m.oney~'~n~:~6 . 
forward your share·thereofto you. .,. ' ., .; , " , . ". ',". 
. "We are also pleased to note ~hat you have given your approval to the 

suggestion luaQe by us: in'our 'Ietter of September 14, 1934 that Hansea. 
Patent Service·CorpDration be' substituted in place' of our cohlpany in 'con~ 
necti~n 'with the agreements between us; dated May 6,1933 and Jupe 26, 
1934 on the conditions stated:" , " ; " . , " 

This exchange' of .lett~rs:appear~· t~· be :me'relY3~ :~r2:)7herebY" 
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Hanseatic formally confirmed the substitution of Hansea for itself. Fur-. 
thermore; the phrase "Hansea Patent Service COrporation, [Hansea] may 
.deduct 40·percent from all payments received by. it .. * .*;.*" is not,. in 
the opinio~ of the Committee, . inconsistent with an assigntnent intention. 
Nor does the final proviso of the letter wherein Thoma purports to reserve 
the right to withdraw the substitution affect the validity. of the present 
claim of assignment. There is no evidence to .the effect that .Thoma exer
cised the option; the existence of a right to do. so.would not affect tl:!e 
validity· of the assignment at least prior. to the exerciseo£. the right: and 
finally, to the extent that the reservation' is inconsistent with the terms of 
the contract that Thoma executed on the.same day with Hansea,.the reser
vation cannot be given effect in the'absence of adequate evidence ..that it was 
assented to by Hansea. . '" '., . . ,.. ,,'. : 

,It is contended that the bookkeeping records of.. Hansea ·show . conclu
sively that it "considered itself as working ..oha commission. basis with 
Dr. Thoma and not as.the absolute owner of 40 percent of the' royalties." . 
!he e~i?ence to support this content~on consists principally of the follow.

.mg testimony of one Alfred Lachhem. Hansea's :bookkeeper:::." .. 
"Q.·You saythd ~ntry made on'Api-iI29, 1937 isitypical eritry~fis

madeinyourbooks? .... . , .' .':, .. ;;: ,.,.;.)",,:1' ... J .,;, ...... 


l'A• .!t is. '" • .~.'.\, •..•. i .. ',,f '.: ·l·.(
.. '1' 

...."Q.•Wouldyou read that entry?' : .' . , " ': '. . ,'. ! 
,.~~A.We rece~ved from.Vickers, Inc. a check dated April 26;. 1937., for 

a total amount of $3,111.50. Of this amount we credited-. -.-..',"'. '. 
f~Q. Just a: minute Mr. Lachhein. Will. you read it just as. it is written 

in'l.0ur book, in other words, on one line' you have----:' '. . , 
'A. In this connection we rnadethe following entries on our books: 

April 29, Cash Debit ..../ •....•...r........... '. :., ••.• ~ ••• : "$3,111.50 ,'.' . 

',., .Professor Dr. Hans Thoma"Credit .. ;: ......:.; .. : .... : ..... ,.'. ,'> $1,680.21 


:·,Federal.Tax Withheld·................ ; ..;...................... 186.69 

Commissions ...... : ......:....... , ... ; .. :;.. ~" . : ... : ••.•... :. p: ~.2+'.60 


Check•.Vickers, Incorporated 4/26/37/' 

Wh.ile the word "commission" does generally refer to compensation to an 
agent calculated on a percentage basis. and while its use in Hansea's case 
is of some evidentiary value, the. relationship between Thoma and Hansea 
must be determined by a consideration of the whole transaction between 
them. The use of the word "commission" by Hansea's' bookkeeper was, 
we .believe, merely a shorthand description made for the purposeo£' iden
tifying dle ep.try and not for the purpose of describing the precise relation-. 
ship between Thoma and Hansea.. It does nof'change the tenor of the 
whole transaction which sounds in assignment. In other words, ttte use 
of the word "commissionwin an: entry on Hansea's .books is not adequate 
evidence, in the opinion of the Committee, of such a course of conduct 
between Harisea and Thoma as would permit-in the face of the other 
evidence in the record-a finding that Hansea was merely an agent for 
collection with authority to withhold 40 percent of the roya~ty as com- . 
pensation. '.' '. .' 
. No question arises in this case as to' the nationality of the claimant. It 
is aNew York corporation and all· of its shares have. been owned since . 
1940 by Allen A. Dicke and Alfred Lachhein. Dicke is alifelong resident 
and citizen of the United States and has engaged in the practic~ of law 
in the United States since 1917. Lachhein became a resident of the United 
States in 1920 and a citizen of the United States inabo!!t 1926. 

81 
,. : HEINE & COMPANY, 

;We conclude, therefore, . that the claimant, Hanse.a Corporation, had, at 
'.the date of vesting, a proprietary interest to . the extent of 40 percent .. 
..in the royalties, payable under the royalty licensing-agreement dated ·Janu
.. ary .1. 1935, between,·Dr. 'JIansThoma of Karlsruhe-Baden, Germany, 
and Vickers, Inc., and referred to in Vesting Order No..1239. ' .' . 

: : THEREFORE; fpr·the, purpoSes of this proceeding, Claim' No.: 1076 is' 

~~eJ~lyar,~~1~~:::;;:.:~~1i.;:,', ..>,;<,:,. '> .,~ ,', ':;:,: .',:' .~ "'; ·I ,< •. 

i' > n :::;/, :.d'j ,l j'l " '" • J':' ,", :..f " 

.. ",\ .;'.,:·'"IN'THE MATTER OF" .':; ".J 


:'.::" \'PAUCSCHULZE~BERGE and HEINE & COMPANY 

':;:.,' ::::,.! ':/!i:.;i,'.f~~ini tv,o. 3331 .. ·PQc~et.NQ:}~; ,:;\', <':,:." 

\ ,. :,.1." :.:, ". i' . '. .-STATEMENT ,OF THE.CASE .' .",! 
. Thi's proceeding was i~tiated by Notice of Claim'No'. 3331. dated Janu

ary9;' 1945; filed by 'Paul Schulze-Berge pqrsuant to'amended regulations 

issued. by the ·Alif!t:J.' ;Property Custodi~n C?I]. D~e,mber 11, 1943' '(8 Fed. 

Reg 16709) , .. ' ' ... ' ... ,. ..' . '... .'.,J .. ;" 

:,;" Th~ .C;:ust~ian;·bY\ Vestin~ Order No.·4i23 dated Septemper'12, 1944 

(amended Ja~uary8; 1945), vested 1886' sllares of the common stock of 

Heine'&' corripany!.a New York' corporation, registered in the.,name of 

Paul Schu}z~-~erge, as pro~rty beneficial\yowned jJy H~ine & Co.; A.G.; 

. a national of a de:;ignated enemy country (Germany) " and three claims 

'of Heine & Co., ·,A,·G.,against·Heine,&CompanyOf New York, repre

sented by three promis?ory notes of Heine' & Company of New York, au 

dated May 17,.1935, in the aggregate) suni of $368,056.97: .... ";'. , ': 


. Notice' 'of Claim. No. 3331 alleges': iIi' :eff¢ct . that the tlaim.a1-1 
t,' Paul


'Schulze~Berge,was,the' soleciwner ofthe vested shares.' .. ;' .. ' 

"1 The Order fQ'r':and NotiCe of Hearing was served . upOn the person 

desigri#edin'Section 20f the 'Notice of Claim.' 'Ahearing was held 

before' the. Vested Property Claims Committl!e, Office .of Alien Property 

Custodian;WlI;shington,. p, c., on September 20, 1945; John R. Davies, . 

ofNew'York;appeared on behalf (If the claimant, and John ErnestRoe. 


. Geheral Counsel, by George.B. Searls and Edwar~M: Murphy, appeared 

'on'behalf of'the Custodian: 'Briefs were submitted by the claimant on 

October 29.1945; by' General Counsel on December 12, 19454 and'a reply 
:brief "\vas subinitted' by the claimant on'February 14, 1946. A tentative' 
~determination disallowing the claim was' issued' on' April' 5, 1946.·N0 pro- . 
'posals to modify the'tentative determination were'filed. The tentative 
determination 'ashe&inafter: set forth>is hereby adopted and issued, as the 
:final determination ........ ' .. : "", .: ." " ':' ..... ,.:. 
),. Thetransc;ript of the testimony at the hearing and all exhibits received 
in evidence' are . hereby' incorporated by reference into and constitute the 
basis of this determination..' . . . .' . . ! c" .' 
, The claim is hereby' disallowed' for the reasons hereinaHer set'forth. 00 

•• :'~. ,.,;'.' ,:. "'>C ,'" .,' , , ., " ' .' '" .' ,; .... : ·i c ••.. ,; ...... 

',,' , DETERMINATION.' '< '.'" LtJ 
0..1 

.The claimant, Paul'Schulze"Berge; is ail American citizen by birth and (1") 
'has resided in:' New York at aU material times; In this pr'pceeding he C\lseeks 1,886 shares of stock of Heine & Company; it New York corporation, ('I")
'alleging in effect that the shares were improperly vested by the Alien 
,Property CustOdi~n b~ca~se they w:re vested pursuant to a finding' that 
they were' beneficIally 'ownedby H~me & Co., A. G.; a German corpora

;. 
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tion.. The claimant contendS in substance that he -is the sole and exclu
siveowner of the shares in question. General Counsel maintains in effect d, 
that tj"le clai!'l1arit has failed to. sustain his burden of proving. an . exclusive 
right, title, alld interest in the vested. property sufficient. in law to support 
a right to the return of the shares. . . ... . . . 

It. appears to be expedient to state. at the outset the general principles 
which are applicable to this administrative proceeding which parall~ls the 
relief provided a claimant under the provisions of Section.9 :(a) of the 
Trading with the enemy Act. Property vested' by the Alien Property 
Custodian b~comes property of. thf! ;United States; at . least in the sense 
that proceedings to recover it are a,gainst the.United States and must 
therefore be based upon st:l.tutory permission . to" !'l1aintain 'the action. 
Cummings v; Deutsche Bank & Disconte GesellschQ.ft, 300 U. S. 115, 1.20
121 (1937) ..The necessary statutorypermissiori is found in Section 9 (a) 
of the Trad~ng with. the enemy Act, which affords .relief t() any.. person
elig:i~le as t,o' -nationality-;:'f~~. pr()ve.s titat .he h~ atth~ ti?1e, of v~stil'!g 
an. tnteres~m'the:propertY:~tthm the estabhsh~d categon,es o~ propn~to~
'shtp,' LuSt v. Mtller,4.F.. (2d) 293 (App. D .. C. 1925), E.ber.tY:!4~Il~r, 
11,F. (2d) . .29? (API?,.D. c. 1925). And the burdehlJf,.~stabhshing such 
,a legal or eqUitable nght to the property rests upon the clatmat).t.. Sturchler 
v . .flicks; 17F. (2d):321 (:r;,l?N.Y. 1926); S!ohr'v. W,allace, 269 Fed. 
827,' 840 (,s.D.N.Y. 1920), affirmed ~ub nom Stoe.hr. y. Wallace, 255' 
·U.S. 239. (1921); Thorsch y. Miller, .. 5 F, -(2d)" 11&, '122, 123 (App. 
D. C. 1925), appeal dismissed, 274 V. S. 763 (1927) ; Draeger v. Crowley, 
'55 f~ $upp. 906 (S.D.N.Y. 1944) .;' Parag!aph IV, Rul~son Practi~e and 
. Procedure of the Vested PropertY Claims'Committee: ". .. 
'. The. ~yidenc~' before tj1e COrPmitte~'consists o~ the: tes,timon·y. of the 
claimanfand· ofTheodore H. Thiesing, pre-:war attorney for Heine & Co.,
A. G., of Leipsig, Germany, and several exhibits. Thi~ .evidence may be 
,s4minariied as follows: Heine' & Company of New. York, hereinafter 
.called,. the New Y9rk Company, ,was 'incorporated in 1908 for the pur
pose, among others,' of marketing iIi the United Sta~es essential oils and 
aromatiC chemicals manufactured and prepared in Gerrpany by the Heirie 
& Co., A. G.,herei.nafter called the German Company. For ,a consider
able period of time following the incorporation o~ the New' York Co~
pany, the claimant .was its secretary and treasurer .. Thefl~ is no evidence 
as to. the initial stock ownership of the New York Company.' Oahnant 
testified that in 1920 he became the owner of 1886 shares of its stock. At 

,al?out the same time he became president of .theNew York Company.and 
.continued in that position until the'sharesof stock were vested by the 
Custodian in 1944. After 1920 all bfthe capitarstock of the New YOrl< 
Company was held by the claimant" his brother Theo. Schulze-Berge, and 
one.Fred Keidel, each an of!icer oithe comp<lny and !,-"resident Citizefl of 
the United States. '. .' .' . 

.Fiom 1920 until the outbreak of World War II, the :New'York Com
pany' bOught from the German Company merchandise which was shipped 
to the New York Company from. Germany as ordered and on open ac
,count. The New York Company was not the exclusive sales outlet of the 
:German Company. The New York Company also handled merchandise 
acquired from sources other than. the German Company. 

By 1927 the New York Company was indebted to the German Com
pany, for merchandise, in the sum of approximately $91,000:' To secure 
the.iildebtedness the officers of the New York Company, in 1928, pledged
:. ,"", . . ... . .. "; ....' ',. 

'. 
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,to-the German.Company 1,107 of their shares· of stock in ,the: American 
Company.: The initialindebtedness of $91,000. was increased' in-March 
,1931'.to approximately' $162,000 by an' agreerrient ,referred to hereafter:. 
-The,New,Yo:k Company ex~uted a:note in this. amoUnt ·payable.in six. 
months"beanng.6 percent mterest, and '.endorsed by PauLand"Theo. 
Schulze-Berge. This March 1931 note was secured by ,a 'pledge :to.the . 
GermanC9mp<lny' of 2886 shares ·of' the capital stock -of. the,·N ew .York . 
Company; ;The1shares so pledged were then owned ·by.Paul:and;Theo. 
Schulze-Berge;' . The"shares were eridorsed. in blank and: delivered ,to . 
1'hiesing'.whe.depoSited them. in a' NeW: York Bank in:'a;,safety deposit 
box of the Germ.an Company. At the time the note was executed,jt:was. 
agreed:. that it' co~ld be extended for six' months' upon applicationo£:the 
New York Company, and further thatthe New York. Gcimpany wQullinot 

· transfer the shares.on its books until after'the maturity··of the'note;': ,;:,11 
I?ur~ng the period from 19~1 :.to ,193? ;:th~, .~pte of )~.1:v::chd931 was 

.penodlcally renewed and the pnnctpal amount ~e!'l1il~I).ed thC!.sal1}f!,although
~ointerest or .principal pay.ments V(~re, ~cte:!,th~r~~~.;i' :Thf,IJ.ext step· 

· 10 the transactIOn occurred 10 May 1935:. ,At ,ft1at"ltfi.1e itllei New York 
Company executed three dem,and: not~s tp; t\1e am~;unt.s j of ,$,~5,706.97. 

· $163,350, and $189,000 respectively infavor.of~~l1~J;ermariCompany,
each endorsed by Paul and Theo. S<,:hulze<Berge; .\.'T}:le $\5,000 note, 
according to the claimant's testimony,.r;epresent~d.a. pr;inCiI>N-.sum and 
interest thereon which the claimant as, attowey:in~f!l~ for.· the, German 
Company had received fr!lm. the then ,Alien. ;Prop~i:ty(Custqdian as an 
authorized return of the property of the: German ..company: which had 
been seized in W orId War.1. This no~e was' n~i:' pai!! and is. '9pe of the 
claims '. against the New York Company which' was' vested by' Vesting 
Order' No. 4123: ,According to'the cIfiniant's e~plana!ion.·of'~h~Qther
two notes, the note for $163,000 was. executed firs~' and later' OR 'tne'Sarrie 
oayifwas:noted that this amount d~d ,notinduqeany ~harg('d9ilint~r¢st
and lhereforethe note for' $189,oooWllS executed, and~deliveredJ as';a 
substitution for the $163;000 note.i·The claimant' also' testified

i 
that if wi.s 

hisuriderstandili"g that'the larger note'was intended wicovei, in'a:ddition 
J

. toaccumulat~d interest charges; losses sustained by tlie'G,enha4" Company· 
. as a result of the devaluation of the dollar~the initial indebt~dn'ess having 
beenpaybale in Dutch guilders. The $163,000 pote was. not ..~nceI1l1dl or 
returned but remained with the $189,000 .note and th.epledge.d~ snares ,in 
the safety deposit box.: Both of the claims against the.~m~rican,(ol11p3;iW: . 
represented by these two notes were vested ~byVesting Or,9.~ No.:,4q~;
General Counsel contends' that' the..note, for $l~Q,OOP;, repres~nted~! a;
S~p(lt;~t~,'9~lig~~i~~ ,and. \yaspo.t if! ~~C~H~/.~~RsW~~i!?rf:;~?r ~~,~:.~l~~.QOO
note. . . .' I .. . ..'". ". .:i. , .' .. :1··' '. '.' . 

. At about the same tiine the three notes abovedesci:iboo 'were' executdi~ 

. the claimant executed his. personal note to the German Companydn: the' 

'amount of $100,000 as. additi~nal security. ~h.e· ,Cpm.mit~ee Rb~~ry~~·that

. this claim against the American Company apparently \Vll;'l iJpt ye~\ed.,

The claimant in describing 'this $100,000 note testified 'as'follows: ':, '.:.:',' 


~, At the. time I was possesspr of all oithe sl}~re~. ;9tth~; building a.~: 54 
Cliff Street ;.andthe $100,000 note· was. meT!!ly, 111 .~se I,,~~ld.~hatb!ltl<l~. 
ing. In that event, proceeds ~p to that amoupt,wQl1-19,g9)';l,~\1r*~f'?Jl~:
concern.'" : 'J;' ..'~"';:' '., ". .' .. r::· :,."::",, .. , ,. 

According to the .claimant's testimony no payment of any' kind whatso-, ......,.: ;., . ". :..... , : .. ' .. '. ;",' '''3'2'3'21'5'9;''.11.1 

,11,/ 

f 

i 
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). . ever,. was made at any time ,on any of these notes. Periodically\ Thiesing 
'i' . obtained: from the :claimant and furnished to. the. German Company 

information' relative. to the· business activities and financial standing of' 
.;: . the New:,):'ork Company;; He.testified that no payments: were made: by 

.- I the· New. York Company,on the.iridebtedness at any time'beca~eof"the 
financialconditiol.l,ofthe New YorkCompany.. ,:' "," 

I "On June' ·17" 1940 ;Thiesing responded to. a ' series. of requests, from 
the 0German',Ccimpany ,that alHhe:documerits in the safety deposit. h9x he

V" . sent to ·.an·:agent of the German Company, one Erich Heinze, in. Osaka, e 
" 

Japan. Thiesing's letter of transmittal to the Gern13.n Company's, agent 
in Japan,listed the items forwarded and the list included, amongother 
things, the, certificates for. the 1886 shares of stock,' the ,claimat:tt's per
sonal: note ,lor $100,000 ,and.:'thefOlJowing.notes:p~yableon de'!!land,by 
Heine:&,Co., New ¥ork,.to Heine:&.Co., A.'.G.: , ... ...: ··:i .);ii· "J'.!

"':. '}:' 
c' " ,.ICa) $189.000; 'dated' May' 17, 1935. '. !..... .,11 

"."" l!('(b) $1'63,350, dated' ", '17, 1935. " ' . "_.,::., 
""'(C)'$IS,706,97;'dated"~' 17,193S.· ." " •. I"'j 

'fl'"''''''Cd) '$162'S65'48 dated April'!" ,. J '\"1935' ., ..J! .•.• ", "":!.I ... ,." J .,' 

" '>·'\!'(e)'$I62;565.48,datei:1Dec.31,·1934:0.1 , . '.'"':,, ;, 
:'·[''''(f)';$162,565.48, dated Sept. II ,1934.' ,"','" ; ,.', 

;':',il"(g) $I62,565A8,aated July 13,' 1933:' 1,.;:, ,f . i'e 

j, " ""(h) i $162,565.48, dateo Dec. 15, 1932.'".. :1.: ',' I ;" 
';'01 .. ' ' ''(i)' $162,S65,48,.dated June 15,1932. ' ,~i 'I::' 
1. ..• 'L,.'''(j)- '$162~565:48, dated~arch 15,1932. '.", J..,:, ", . 

"",j 	1!)Ir(k) $162,565.48; dated Jan: 12,1932., 'I "'<" 
. "'"(1) $162,S6S.48, dated March 13, 1931," i ,;., , ;,r ' 

": , ,: , i ' :. .' .', " , , .' 

';I'be ,dpcuments sent-to. the agent in Japan by Tbiesing. in 1940 were 
. f\lrtbeft !9~st;r~bed by: ;Thiesing. in . his t~stimony.!Ios "not~.s" cancelled l1 S;

oteletters, cpl1ater~l s~urity c,?nl!istil1gpf stock ~ * *.", 'In a supplemeri~al 

. affiQavitdat~d:}u}y 24, .1,944 and ~led with the, Foreign F~nds Division of 

the, T,re~s\lry pepar~meI1t, ~!1ec1allrmnt s~a,ted thauhe Gern,lap GpI,llpany 

gW<,l.l! I;l q,editor by virtue oftht:ee, promissory' notes . *, * ',* • one in

'~~"1'.1,Ull of $l~,OOP;Jt~ Rt;I,1e:r ;i1'\t~e,~!1in. of. ~lp3.2~9<indi t,h~/I~l>~ ,ill, th,e
~w:n,of.$J5.J7OP;97.';~:I<;'.i'.; , " '>,;.,.i,' <."" "~i"': 
"In':a"letter to"the 'German Company dated' May'21; 1935. Thiesing 
reporteq to ,the 'GerrruinCompany' Otithe·matter of. the. American Com
pany's:' 'Q91igations' to 'the' Getman '(;ompany. and the security,pledged 
therefor.;' 'The· letter described four notes; one 'for $189,000;. one ,for 

' ,~,1?3,3~,'Oti,e f~~ $I~,(06:97 and one for $100,000 and stated:' if ,.;' 

. ' .. ' '''The ahove~mentioried'four 'notes were executed and deposited' in 'the 
safe, of tht: Marine ·Midland Trust Company on May 17, 1935 * * '*."
A~d'furtb~ s~t~d':!'i:<';" ",' ?,". ', ..;,:i:: .:'::.. :':;', ' .. ; , ..iii: \ ,,' 

"~The s~res deposited 'as!security in March 1931 . *'. *: *. continue 
to servea~ securitY"for the above-mentioned· notes and'aredepositedin
thesafe: .. ·'·.. ·,!l,.! :"·.,,,,1 ; ..'J "';' ,"/:""'; ',,,'!:,, " .. ,'-!.: ',.; . .r .'i 

liAs; relattd abo~e' the' certificates representing these shares and the four 
notes 's()~les<::riJJed 'v~re"transmitted by Thiesing to Japan to an agent.of
the GeimariCompany'in']uneI94O.. !, :'.: . !,',:, ,;!! , 

Assuming for the purposes of this proceeding that the testimony and 
exhibits summarized labove:.refiect the facts, it is ob\.rious ~hat the claim 
must be. 4isallowed to the.extent that it seeks possesllion of the 1886. 

i:1 -j.. 
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shares in 'question. -According·to the claimant's own theory ·the shares ' .. 

~: 

in ,question • were at the. time of :vesting' pledged toa German corporatiori, 
that is, to an ."enemy" as defined in ; Section . 2 of the Trading .•with ·the 
enemy'Act,as amended.' The exact amount owed· by the American Cori1~ 
pany; to the "German: Company which'_ was' secured by' thei'pledge : of the 
shares is in dispute, At is'apparent"from:the evidence-as summarized 
above that the' claimant's own; teStirilOny i at the hearing' is in . material 
conflict; with his report'to the'· Treasury Department and with: ,Thiesing~s , II' 
report to the German Company;' Since' the 'claim to the possession of :the 
. shares must be disallowed regardless of, the'speCifici amouri.t . secured :by 

the pledge thereof, . there . is no occasion',for a present determination of the 

specific' amqunt of indebtedness so :!l~ured;..,:-the ·record not watra!'iting 

such a determination ,in any event:' ,'.,.. 'I:"~ ,:. ·,Ii" " '·:·i.; ': !'.: ::'.U: .,.:; :. r 

. Since it appears by the claimant's testimony thatthe:Custodian ,is at least' ' 
in the po.sition ·of a pledgee of the shares 'arid sincead'!littedlyno tender 

:' ~~:of any kmd whatsoever has been. made to the CustodIan \by' the alleged. 

pledgor, the claimant, the Custodian obviously would not be warranted in 

parting with either his p(jsse.l1~ioJl.of or his rights in the security. 

. In sum, the. claimant by his.o~ri teStirrionyisin. the position of a default

ing pledgor who seeks a return' bfthe. pledged security without tender of . 

performance of the prindpal'oblig<!-tion: 'Under.these circumstances the 

claimant has not established, in.the. opinjpn of the Committee. such an 

"int~rest!!righ~, or title" in th,ey~s.ted;~ha.r,~s;a.s.en~t!e~,h~~ ,t~ pos~,~s,s;on

thereof asagamst the'Custodlan,'. ,,:" ..... , ':","';,.':'.,d'J,." , 

i'To the extent that the Claimant 'seek~ "forbearance" bn 'tlierpart'Of the 


Alien 'Property ;Custodian beyond hissfrict'legil1 rights, ~lle :¢lai~ant'i~

se.e~i~g ,reJief which is pa~en~b~. beyond ~he jurisdiction.oft~e~<::o'mmi~tee:

To the 'exteiif'that'the'daimant· 'also' :complain& 'of the'superiiisioihind 

control' exercjsed . over 'th~ New' Y,ot:k ',Cqinpany by the Al1e~' ,Property 

Custodian' since' the vesting' of the shares'in question'~nd:the:related'prox:ri~ 

issory notes, it is merely I necessary 'to refer to the'Il1enar'y power: placed 

bY:Congress in' the President-and his dele~tee, the Alieri<Property' CUlil7. 

todian-'-bySection'301 (1): '(B) of the Fit$t' WllT 'PoVvers' 't\i;:t'-a,f'194!, 

which provides that the' President may: . , " ....ili;'J! 


i ;'Iqvestigate;'regulat~,:;direct i~nd com\:x!l; . nullify;, \rc;>id;"preY~nt .or 'prQ~ 

hibit;' 'l\riy 'acquisitiori: holding, iwithholding,' ;use;' 'traJ;lsfer, :withdr~wal;' 

tr'a:nspoha~io'n,' impOrtation 'or eft'poitatiPll 'of; Ot;'deal~ng in;'pr ~etcjsing 

ahy right;p,ower, at:' privilege 'with '. respeCt to, .or ti:~ilSa~~ions:,inv'olving. 

any' prQpe~y,. inwhith'any 'foreign c;oitn~ry or. a n,atio~ardiereof has a,ny' 

int.~~est;::~*";:~·:i'; "",',.: ''''';' ,: ,',:;;' '''':'i:~:,<':·!I'',';' :\::., 1",:r";I1:;,:', 

F~I1hermqre; tpe;pert~ne~tyes~ng. Orpe~ J.}~q~ ',1~Z~ ;r~~t~~:.tliaLtp~ 

4hen ,Property.C~st9(h~:! : , ",. '!' ,;.1;' \I",,:::,! Ii ;.,,' ,."; 


I~~HEREBY UNDERTAKES the direction, management, supervision andcon-, 

tro) , of said business"enterprise and propertyol any ,nature whatsoever' 

situated ,in the United States, owned or: conti-oiled by" payable 01' deliver-' 

able to, or· held on behalf of or on, account' of,·.or owing to said business' 0 

enterprise; to the extent deemed. necessary ,01' advisabl.e from 'time t() time: ([..) 


AI ' P rty C t d' .. .,'. . . ~ :b he. ten, . ro~ . us 0 lan,.', :'i "', ":." ...., " '... :." C\r.. Y t 
. " In view of the very substantial interest held by the GeririanyCompany, cY) 

a foreign national, in the New Y ork' <;ompa:ny,t~e :C~stodia,n's stipervisior< C\l 
of the New. York Company was obViOusly well wlthtn'theplenary power 
under which ;the' Custodian exercised 'his' superVision 'of the Company. (Y') !; 

t 
i 

http:p(jsse.l1~ioJl.of
http:agent.of
http:162,S6S.48
http:162,565.48
http:162,565.48
http:f)';$162,565.48
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. FurtQ!'!fmore, by the .terms of the Vestirig Order the Custodian acquired 
the entire right, title, and interest in the shares regardless of the quantum 
of the,:enemy interest ,therein. Stern v., Newton, 39 ,N.Y.S.(2d) 59.3 
(Sup.Ct.N. Y.,.J943 );, And tQere is no evidence to the effect that his' 
activities in 'relation to:tht; Company were in{;onsistentwith theproprietor'i 
ship of the shares attained through such ..a Vesting Order:." ; . 
) .. The Committee has considered fublic 4w 322-addingSection 32 to 
the·Trading with the enemy Act, as amended;:and approved on March 8,
l~in.relation to this .c.;laim and concludes tba,t it does not affect the 
concIusionset.fort,h in,this determination. .. . .... ' .. 

,TRI!;RJi:l)ORE,for the purposes or.this proceeding !tis the determin~tion 
.,'1 'i ofthe Committee that the .claimant, PauLSchulze-l3erge, did not have, at 

the. time of vesting, a titleor interest in.tlJ.e.veate<;l :propert}r"sufficienLin
law,tOI.SUPllOrt a right t~recovery., " ;" ,', . i ' . 'i., : 
. Accordingly, .cIaiqi N0.3331 is hereby: disallowed " ,;1;" 

' M;ay 13,.1946, ,'. " , " " "", 
. ,.ii "', ." \' '':', "'l 

. "rNT~E'MATTER OF.. . ,.' 1" ,,' 

l,'. RICHARD'D.~HEINS: , ";~dl ,,;,, 'I. 

,I; , Ctaim!J:o.1962"'l1.ocket.NQ.64:" "!,.' .... >:.. 
.'''J " , , , " , ,... " " '. . . ' ; 

.; ,Iii' "STATEMENT OF TI:IE CASE' :" ';; !. 

. iThi~'pro~eedi~gw~s initiated' 'bi Notice' of Ciainl No:: 1962, . 'dated 
. Mar~h~L1944,filedby Richard D. Heins, pursuant to am~nded ieg'!ll;i~'
'FtiodnsRi~su~d1'6b7Y09t)heA:F~n Proi?.e.rty~ust04ia,p. 9nD~C;:errJber, q, 1~4~,($

e .: .. !!g.. '., ...., ,.' ,..' . . '. " . 
. The Custodian, by Vesting Order, No. 201jdated October 2,' 1942. (8 
Fed. ~eg., 625) vestt;d, anlpng other things; all right, title and interest 
in UnitedSt~tes Patel'1t No ..2,151,398 as property.of Fabrik,Ci,1,ezPi,scher:~raeparate.a national of a foreign country (Gennany). . .... '. 
' Notite of 8aim No. 1962 alleges that the claimant; Richard .D. Heins" "i~', th~, ~ql,f7o~q~~ ':?(t~~' whOI!! . right, . fi,tle. ~'1q iI)feres~ ',in. an~ . to said 

patent.· , ','.... '. ':. ',. ' .' .' .:' 
TheOrderfC?r.~nd No~ice of.Hea'ring waspubHshed on November: 4, 

1944 (9. :f~d..R(;!g. 13172) and a, sopy, was ~t;rv,trd uPOIl the; person de~ig~
ni1t~Q 10 SectIOn 2 of the . Notice pf Claim. ~ursuant th(;!reto a hl!armg 
Was held .on, November 22, 1944, before the Committee at the New York 

.' Ofliceolthe A.lienProperty Cust09·ian.KenyoIl & Kenyon by Timotl1Y 
E; Raftery appeared on behalf of the claimant. .Harry.]. X.imball appeare<j 
on behalf of Ameril;an. LaFran!=1! Fomite Co., non-exclusive:; licensee under. 
license frolb 'the. Custodian, as intervenor,and John Ernest Roe, General 
Counsel, by Edward M. Murphy and David WiI1iford appeared on benalf 
of th'e.lAlien Property : CustOdian. . Proposed findings and supporting 
hriefs were filed by'the claimant on December '18, 1944, and. by General. 
Coun!;'el on January 15,:1945. Claimant's reply.brief was filed on Feb
ruary 27:, 1945. A tentative detennination disallowing the cIaimwas issued 
on May 17, 1945. Proposals for modification of the tentative determi!,1a-,
tion were filed by the claimant on July 11, 1945. .'.' : . ' 

Tl!e transcript of the te~timony at the , hearing and all exhibits received 
in evidence are hereby incorporated by reference into ·an.d conl>tit~ltl! the:;
basis' of this determination. .:. , '... . . , .'. '. '" . 

~. Th,I;'. slajlll)s ~erl!by~ ~i~l,lpw(!4 f9r~sqi~ h~r~~f!,!-f~!!r !>t?t. fJ?~th. !' '.. ". , 
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. i.,.. . :.< . DET,EaMINATION. "'i:~i ,':1,. . .' 

'!'. This proceeding concerns United Sta,tes ipatent No.;; 2;1 5r,398; which 

'was ~ssuedbytht;Uili~ed);t<ites"Patent Office on. Mllfch 21, 1939,.to 

Fabrtk Ch~mlscher Praeparate (3: German' fjrmhereinafter.referred to: a~" 
Fabrik); as assignee of the inventor Adolf Weissenborn ofGermany, and 
which was vested by ,Vesting Order No;.20l.,(J;'heclaimant, Richard D. .' 

lHeins; contends in substance thatby,an· assignment.,dated Novemberl. 
i1939;,!'full;legaJ.titie passed" to him. General Copn&el.maintairis that the 
assignment constituted a cloaking.transaction· for the purpose, of concealing 
the beneficial interest of Fabrik. .;,: ',; .. :,; I;. 'ii' . .'.," 

:' The eligibility Of the claimant as ·to; nationality. not' being in dispute in 
.this proceeding,the sole qucstioniswhether the c1ainiant,has sustained his 

· :burden 10f ·proving that-the legal and beneficial interest in the patent .was 
transferred·from Fabrik to him by the assignment ofNovember.l939.:,. 

The ,pertinent facts are as'follows" 'The claimant; came, to the United 
States from Genmmy in J924 and he has beenaflaturaIized 'citizen of ~his J. 
country since' 193V ,Before leaving Germany; he was employed .as"a .'. 

(department manager of the' drug andchemical.finn of'Meht and ~el, 

Hamburg.. '. ",' ... 


from 1924)0 19~3 .theclaimant ~ontil}ued in, t~~ ,er)1ploy of.Me~r and, 

Pamel a~.JV.anager of ltS New Yorkbranchoffic~.. The New York office, 

as-. sales, representative in the United States for'various Jor~ign manu

facturers, imported from Fa~rika pro~uc;:t,cal1edsaponin.·Early in 1933' 


· the New Yorkoffice of Meht and. Daniel was discoritinuei:C' The cUiimant-· 
,then became a soIe.1raderiridT!Jgsand chemiCals as "tepresentativeor sote . 
agent for .various concerns. in :various countries":':':"foreign' d;111ntries:'" 'As 
such herepre\>ented Fabrikas its sole \>eUitlg agl!ntin the United States 
for,. its productsaponin~ pro<luCt ~otre1,ated tc\ $e. comIllodity coyered 
by the patent 'in question. Saponin wasl11atlllfa,ct,ured.iA.Gerlnanyan~ 
,shipped tq t~e Unitl!d State;; 9.1J. d~ima~t'~!()rdef.. · .1Jie. re1ations~ipt;'e
t:w~n the cIalmant and Fabqkm·.th(!sale.ofS4ppnmcon,tl:n.uedutlt!! sl:llp
Ill(;!nts were discontinued due to the outbreak 'of Yv'arin Europe in 1~39. 
,'Jll July 1~~.7 Fabrik as assignee of the inveritti~:fi:J.ade application' for 
~etters patent on an. inventionealled "Sd1!lumgeist" 'which' tel~t.~s,· to a 
m~th?rl9fproducing air foamfqrva:~i0!tstises,p:aftif~a,rly.for, fire~~tin- . 

· gUlshmg purpo,ses> T~e ."~Chaumg~lst. pate~t ",:a,s•.~ss~,;lo"f,abq~~.on, 
July 21,1939 and }sth!! subJed. of thlsprO{;.eed1Og~i: •... ' .•.... I. • 

'. Apparently the. first reference by. the cIalmanno"Schaumgelst" was 10 


August',1937, about a month after J?abrik ,applie<;qor.the'patent, for by 

letter dated AUgUst 25, 193.7 to Fabnk, the clalmant referred to "Schaum- .' 

geist" and indicated a, desire to "act as sole representative in the U.S.A." 

It appears from the letter that the claimant had in mind the exploitation of 

"Schaumgeist'" as a sales representative under an arrangement similar to "', 


that employed in the sale of sapon,in. . The.lettet: did ,not sugg<:st ~n assign

ment or licensing of the patent. . Fabrik's reply to t~e August 25th l(!~ter 

,was unavailable as an' exhibit. : The claimant wrote again to Fabrik 9n H 

October 5, 1937 stating in substance his plan of marketing ,"Schaup-igeist." (D 

The tenor of the Jetter is consistent with the previously expressed desire("'.,J 

on the part of the .c1aimant to' <;onclud~ anarrangemen.t whereby claim,!-nt ('!') 


'.SI ..,ch/e, v, Hicks, 1-7 F. (2d) 321 (E.D.N.Y.19Z6); Slohr v. Wallace; 269 .Fed. 821, 840 \.'\1 
(S.D.N.Y. 1920); affirmed sub nom Sloe/l, v, Wo.Il"c~. 2;;5 U. !\. 2:19 (921); Th!J1'sch v. Mill"", 

5 F. (2d) 118, 122, 123 (Al'l" D. C. 1925»). appeal ,hsmlsoed, 274 U. g, 763 (1927); D'a<!(IeY v. (1") 

C,ow/ey, 55 F. Supp. 906 (S.D,N.Y. May ,,~, 1944); Paragraph IV, Rules On !'racti~ and.!''.',.

cedUTe of the Vesteii Property ClaIm. CommIttee.. ..,", ' 


http:ss~,;lo"f,abq~~.on
http:1939,.to
http:property.of
http:Ctaim!J:o.1962"'l1.ocket.NQ.64
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was to act as a sales representative.,; Then, over a year later, Oil January 
,zq, 1939,Jhedaimant ina letter to .Fabrik ;1cknowledged receipt of various 
,letters, from ;Fabrik-:-:;-whia.h, were una"a.ilable as' exhibitS--.-, ~11~ receipt 
:~f a.sarnpleof ",SChll.U!l1g~ISt", and further stated "you have given us.tl:l.e 
sol~ represen~a:tiori~of your'~cha:wngeist' for the l,J.S~A::. for one year;" ,: 
"';Itapp~rs ~tth~clai~t th~ made aneff~rt'~ ~rk~t the prod~¢t 

, and advised Fabrik of his endeavors in two letters, one dated June 20, 1939 
,and'anotherdated July 18, 1939.. Apparently the only',communication 

,received by the claimant from Fabrik during, this period wasapostcatd 
which was mentioned in the July 18th letter. The postcard was unavailabk 
as an exhibit. Then Fabrik in a letterto the claimant, datedJidy 27,1939, 
stated'in substance that Pyrene Co; of London had indicated an.interest 
in the ",Schaumgeist" patent ,and" that negotiations, were, pending which 
might result in the acquisition by ,Pyrene of the manufacturing rights for 
the United States, and stated further that-"if, during these ,negotiations, 

,:',~ .anything should come up which might interfere with ,the American busi~ 
, ness, I shall advise,you immediately.'?: On August 18; ,1939 the claim;1nt 
,replied to Fabrik's,letter:as follows: , '''; ,,;' ,,' , 

"* '. • • • ". "".' "Jj
,;'~~Yo~s~te tbat;the Eriglish'PyreneCo;: eventually has'in ,mind to 

acqyiretherigh!s' of niariufact4re also for the U:S.A; and i£'this is the 
·cil.sewe'sincerely trust, 'in view'of the'time and interest' we have spent 
"on: 'this ~rticle alread? informer years and onthepioneer,w9r~',wh!c:h 
,we haVe ,been, 'doing'since we took this matter up again and are still 

"continuing, that you will ,not forget risin any arrangements' which 'you 
might make with ',Loridon 'for the US.A.' You no doubt. will' un~er:' 
;stand that'we. some day would very much like to' reap the 'fruit 'of i our 
work and 'interes~ which inciaentIywe"shalI always closely'identify Witl! ' 

,your,pwnjde:3,sand'inferests.: ," ';':" ' i';":,", " . if ,i 
,':'''Asyou -have: alrea<iy 'stated to 'us previously 'at various, tiIlles,'that 
you ate willing;' to start manUfacture' of this Schaumgdst in the i U .S;A~, 
ifYQu caijbe ',assllred 'that 'your manufacturing process., andyoui: " in
terest' are' fully prot(!cted,yol(havinggiven us your confidence whic\l 
wea:pprecia~e very l11uch and which we shall 'fully liv~ up to; wee," 6f 

, CQurse,have m'ore' odess beeplopking ioryvard to the day when all' this 
'woilld'materialize under ,our: management. II.} any event 'we 'still hope, 
and tru~t', ~t,we will closely'. work together in the fu'tur~' and 'though' it 
,is really'll.ot rieccrssar,y' tqsay; ,'as you,know us well ienough;'\ye never-· 
'l:helesswishtostate once more that we shall proteCt and'lookfullyafter 

• 1', " , .• "I'. ";;.,u;;:,·, Tt.; il 1 ;., >. :'; .,' ',' .; ••: '·:~I.j. :~ " 
your .mt~rest. " ," ' , , .. 

• : .. , /. '., ''', " o',' ; , ' ; ~ I ' ' , 

, ' ' The claimant's ne.xtletterto :trabrik of Septem~er 8,1?~,9 stat~d,:" "i 
';.", ',i',.,- • ',., ." '.' "'~'''''' 

"SCHAUMGEIST. Due to' the unfortunate outbreak of 'hostilities in , 
Europe'it looks as' if we have to abandon this article temporarily due to , 
:the fact that if will be impossible' to seCure any deliveries .:from you. 'On' 
the' other hand if the"inail connection'via'HolIandisnotinterrupted, it' 
might yet be'possibl'e'that we can get together and eventually 'come to 
some s6rt' of agreement and arrangement by which we can· start man'u
fac~uring in the U.S~A. We. would appreciate it, v,ery much 'if you will 
let us know whll.t you' thhik~n ;~e done an:<i \n l\le meantirn~. We re
main'.' ••." .,1. I., ,',' '" .', 

. . " '. ~, ; : .,' ~. .; ~.;:}; ";,,,~, 

,RICHARD ,D.! HEINS " 

On October 11, 1939;-Fabrik replied; stating': ," i"" :: 

,,,.:' '.'" •• ". '*. • 
"I haV€; instructed my Patent' Attorneys '. *. *' '~o . examine into 

th!!.f<;>rn1 and manner of ,a, transf~r or assignment to 'your firm of my ,
'Schaumgei~t'patent in the United States., The_per,tinent investigations 
are still, being carried out at the present 'time so that' I ' ani not' yet able ' 
to give you, any definite news in this connection today:' My ,Patent 
Attorneys, h~\Vever. in all probability will get in touch with y6u diri!(;tly. 
within a short J,ime ,for 'I \lave '.instructed thenito try to dea,r up' this 
ma*r, witt} ygu fox: the time being' liirect}y by letter:;There~oii!,.'~hen
,~h,esegentlem~, gtetctiI,l,' t,ot,t~h ~it~ ,~<?~,~oH~HU{n?w. Jha,'.(ther;~"e ,ac,J,7" ' 
mg upon my ms ru IOns. " ' ' , ' , "', ' ' , .. 


;"As fhave already confirmed to, you'; l' wpulddesini, ~n principle,' that 

th~ manufa~turepf ':Sc\laUt;tgeist' b~ta,~en. :~p b>:yo~r.<fir!n;, howe,:er, 

thiS matter1s not ,9ultes() Simple for there~s reqUIred In, thiS co.~ectl~p 

s9 (! .t~chx:ical' knowledge and, later ,on, it ;Will.' ~a~solut~ly ne<;essary
mto again: discuss,' these matters, namely as soon ,as times ,have; become 

mo,r\!setUed.', It)s not, possible t(), unduly hurry th!!riui~er,l>~use 

everything must be ~aken care of in the p~pper Il1anne~: )\~ove all•.I 

woul<\like to ask yo,u. to kindly advise m~ of your ,<?pinion; under tlic 

conditionsprev-!liling, at the presenttirne',and possiblY'With a,vieW 'to th;; 

future'development of th,e -,foam procesJ>, regarding th~' s'i\les possiW.liti~

of 'Schuam~eist.'ilx: thi!'/,F0n.:~ection, ,there ",ould, or ~ourse,alr;;~, q~v;e

to'betaken-mto conslderatlOntije,saJe to the, fyreIle,lnJI1'ew~~k, " , " 

,,"For the time being; ,in 'the event thatther¢ should ~1:>e an ,t,trgE;ni:,~eed" 


we will.beat>le;in myopiJ:ljon, ,to also spip, :Sc~umg~sf t9 ,t~e :U.l*~ 

,States. ,.I, ,"" ,"', ,,,',. i' ~', 


"In the meantime,you,have heard of the'Il1anner, ,i,t:l which, this ,cal). 

'be done and J trust that this will not he,supj~cftQ :any·,qiffi,clllp,es or fin

'terierence,in the near,future."i,.:, ',1 '" i.' ',', ",",i, .; 


We cannot find acontI'3:cl' to' assign the' patent in tqecorrespondence 
"quoted' above. It dearly 'appears to be' merely' afleXploration of: ',the 
, possibility, of Il1anufacturing' "Schaum.geist" 'intlie'Ull~tedStates:' ;,':' 

'Thenon November 10; 1939 the claimant wrpteJFabrik at 'some length' 
discussing in the letter unrelateq matters' bulin th~'postscripnothe 'letter 
the claimant :ackno",ledged tec~ipt 'of ',Fabrik's "letter of' October 11th 
and ~~t~~_: i~' '::;,,',"<,."" ':' .'-I.>"1 • "', '. 'I'! '.;;'" 

, ,"In reply'to"our l~tteroI Septembe~ 8th'~~ '~ec~ived>ypu{l~tt~f of , 
October 11th which arrived on November 6th the contents of wlrich ~ad 
our careful attentiqri. We have taken note that you ilave instructed your 
patent attorneys to look into the matter of al)signillg,yoitr SchauIl1geis~ 
patent tOUI). We furthermore have:taken1J,otethatyo~, requested them 
to get in touch with us direct and weshall.therj!fOl:~.aw~t to,\,l~r ~l,1rT 

'therfrorri them.'!, "I":!.' ",,!," 

" , No further correspondence passed between claimant arid 'Fabrik or the 
patent attorneys of Fa,brik' untit sOlnetime iii February '1940 when, 'as " 
claimant testified. he 'received through the mail all. envelope containing 
an assignment to him of the patent in question. He testified that the face 
of the envelope carried no id~ntificati~n of tp.e l!!!nderand' thatthere was, ' 
no letter of transmitt;a.l. Thus the, assignment' came; t9' the- claimant 'as 

.: " 1 .;,. " • . . ! . :. ~ 1 i ' .! '. i i.1,,;·; :; ~ ,I l,. ' ' 
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somewhat of a surprise, without an accompanying letter of. explanation 
and without the instructions or know-how for its utilization. The claimant· 

. testified that he did not correspond with Faorik for: the purpose of clarify
Ing the" transaction because· he represented variou1i 'concerns in; foreign 
cOlmtriei(other than Gerhlany and feared that further correspondence with 
l"abrik in 'Germanyl'llight result in his being placed on a "black list." The 
;i'ssignment was recorded by the claimant .in the United States Patent Office 
O.n' February 211 '19~ and recites' as consideration for the transfer the 
suni' of one' dollar. Admittedly the claimant did not at 'any' time ei~her 
a~r~e to 'pay, or pay, any consideration for the .assi&nmerit. ." ". . .... 
.. :.Smce the correspondence between the partles gives ample mdlcatlOll 
of Fabrik's' judgment that the'product had commercial possibilities and 
;l111ple ,indication that Fabrik was proceeding with deliberation and cau
tion,the receipt by the claimant of an unrequested, unpaid-for, and not-to
be-paid~for assignment, is' in . sHarp contrast to the normal earmarks of a 
bona fide' arms-Iengthsale'and purchase but is consistent with the theory 
that the Clai~nt was to be in respect of the patent merely the trusted agent 
of Fab'rik.· . '" . '.. . 
"No'helpful inference can be drawn, in the opinion of the Committee, 

. from the claimant's' subsequent activity .. He apparently' did, not attempt 
to exploit "Schaumgeist" until late in 1942 or early in 1943 when he 
discussed' the Sale of the patent with Pyrene Co. of New Jersey. He 
testified that he was then offered $5,000. for the patent· and countered 
with an!offer'to sell for $20,000. These negotiations'for the sale 'to Pyrene 
·Co. were' discontinued as a result of the vesting of the patent.by the Alien 
,Property Citstodianin October 1942. This activity of the claimant ap
pears to be as consistent with the theory that he was acting as an agent 
of Fabrik as .with the theory that he had acquired by virtue of the assign-
m¢nta'ri unencumbered proprietorship of the patent. . . . 
;ilWe think'it clear from the evidence that the transfer of the legal title 

to the claimant was not intended to carry with it' the beneficial interest 
:ther~in. The .transfer <:ippears to have been made, in the opinion of the 
Committee, for t~~ purpose of enabling the claimallt to act 'effectively as 
Fabrik's agen~ ,in the manufacturing and selling of "Schaumgeist'! in the 
United ~tates. Th~~. dq~s not necessarily mean or imply that the chiimarit 
plll.fl!1¢dto, .act as a "cloa~".in the sense of assisting to create 'asituation 
tl;1itt 'Y0\1\d: co~ceal fabrik'sinter~st in tpe patent in order', to avoid ,Hs 
seizure by the Government in the event of war. There is, however,' a 
complete abs~nce of that bargaining as to terms and conditions such as 
price and method of payment thereof which would normally take place 
if It had been interided' totrqnsfer the beneficial as well as the legal inter .. 
est: : lri()ther\vord~, the transfer was not, in the opinion of the Committee, 
either a gift',:or a sales transaction basedupori the ordinary considerations 
bfmutual <!ommercialadvantage but an arrangement whereby Fabrik could 
manufacture and sell "Schaumgeist" in the United States through its 
established agent and thus salvage a value otherwise to be lost asa result 
of the embargo and the breakdown of communications. Wf! conclude. 
therefore, that the c1a3mant was at least a constructive trustee of the patent 
for Fabrik; and as such in ricibetter position to establish his asserted per
~nal ownership than if he were admittedly acting as a trustee.' .. 
. The claimant's chief contention is that he has carried his bnrden of 

,proof by s~9wing the execution and delivery of the instrument of assign~ 
ment. As related above, 'however, there are other facts in the record which 
have convinced the Committee that Fabrik did not intend to convey the 

.; .. " 
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beneficial ownership to the claimant. To h<;>ld otherwise would be to blind 

oneself to the realities of the situation; the delivery of an instrument pur

porting to convey a legal title is not an uncommon practice even in the 

absence of blockades, disruption' of communications and the imminence of 

.war. . . . ". ., 
, ,THEREFORE, for the purposes of this proceeding, it is tne determination' 

'of the Committee that the claimant,Richard D .. Heins, .had at, the date of 

yestingno title or interest in the claimed· patent sufficient in law to support 


'a'right of recovery. ", . " .. :., .: ,:' . 

.. Accordingly, QaimNo.. 1962 is .hereby .. disallowed. 


AUGUST :3, 1945 ... , .... ';.J: .. : i .:; .,"" 
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11\1 THE MATTER OE'::. 

.r:,STATE OF HERMANN,M. KIND; GRAEF' & SCHMIDT,INC. 
'. ,. :.'.' Docket No. 3: Claim No. 401, 'i 

" I • • • 

. " STATEMENT OF'.THE C~S~' .,L· 

. This proceeding was commenced upon Notice of Claim filed Miuch 2, 
.1943, by.H;ermann H. Kind, co-trustee of the Estate of~Hermar1l1 M. Kin<l, 
pursuant to regulations issued by the Alien 'Property Custodian on March 
25, 1942(7 Fed. Reg. 2290),which were amended December 11, ,1943 
(8Fed. :Reg. 167(9).. . . . '. . ':. : .. ', • ." ' .. 
. The Custodian by Vesting. Order No. 770; dated' January 27, 1943 (8 
Fed. Reg: 2453); vested 100 shares of the common capital stock of Graef 
& Schmidt, Inc., aNew' York corporation. The. order· recites, . among 
other things, findings that the said 100 shares of stock, although registered 

, in the-names of Johanna M. Kind, Emilio (sometimes known as "Emir) 
Iwersen and Hermann H. Kina,astrustees·of. the Estate·of Hermann 
Kind, are beneficially owned by J. A. Henckels, Kommandit Gesellschaft; 
and. that J .. A. ,Henckels, Kommandit Gesellschaft,· having •.its principal 
place of business in Solingen~ Germany, is a national of a designated enemy / 
country (Germany). . . , .. ,.".;,. . . ":', . 

The claimant alleges ,that the Estate of Hermann ,Kind is and has been ";: 

since 1;'fovember.6,.·1939 the .legal and ·beneficial owner. of, the .shares so ." 

vested.. ..; " ' : i '.' , , .. : . 

. The Order ,for and Notice of the Hearing.'waS pt,lblished on September 
2,,1943 (8 Fed: Reg. 12107) and copies thereoLwere served by registered 
mail on the persons designated in Section 2 of the Notice of GIaim., A 
hearing on the claim was' held before the Vested Property· Claims .Com
'mittee in Room '411, National Press Building,'Washington, D. C. on 
September 23-24, 1943. Briefs were filed.by the claimant and by General 
Counsel on' November 3 •. 1943.; a tentative determination was. issued. by 
the Committee on· January·1S, 1944; claimant's proposal for modification 
of the tentative determination, and a· brief in support of ~ the' proposed 
modification. were received on .February 11;. and the General Counsel's M 
brief in opposition to the pr9Posed modification was received on March 4; c..o 

.1944. . .; .,'. " . C\l 
O'Connor and Farber, Esqs., appeared' by Arnold T.:-.Koch, Esq" on 

behalf of the claimant. The General Counsel, Office of Alien Property ('!") 
Custodian, by Messrs. Irwin L. ~ngbein and Elmer Cunningham,C\l 
appeared on behalf of the Custodian. '. . , . . ('t') 

The transcript of the testimony.aUhe hearing and all exhibits 'admitted 
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into evidence are hereby incorporated by reference into and constitute· the 
basis of -this· determination. ! " ' '. . , . . .;",: .' i : . 
.:: ;" , ,; .... ; ' ... ; ,,,'.. ' DETERMINATION 

, The parties to this proce~di~~' are, f~r the purpose of the proceeding, 
in substantial accord on the factS occurr-ingprior to 1939. Thevalidity 
of the claim to ownership of the vested shares depends principally upon 
the interpretation. to I;>e attributed to certain. action· taken in and after 
1939 by the Estate of Hermann Kind, hereinafter referred to as the Estate, 
and' J .. A. Henckels, KommanditGesellschaft,· a German partnership, 

. hereinafter referred to as Henckels, K. G. The material fads occurring 
prior to 1939 may be summariz~d as follows: . ! 

Hermann M. Kind, the father of the claimant Hermann H. Kind, became 
'. a naturalized. citizen of the·· United States in 1908: At the time of his 

death in 1928he resided in'Richmond County, New 'York.·.His will, duly 
admitted to probate,' provided that his Estate be placed in trust with 
directions that the income therefrom be paid to his wife during her lifetime 

. and 01.1 her death, the principal be divided among his three children or 
their,stirvivors,,·All the beneficiaries were and are residents and citizens, 
of the United . States. , The following were appointed trustees of the Estate;
JohannaM. ;Kind, the testator's widow; Montague Less~er, an attorney 
of New York; and Emilio' Iwersen, a business'associate. The testator's 
son, Hermann H. Kind became alsO a trustee in 1937. Trustee Lessler 
died'in 1939 and a successor was not appointed. 'Trustee I wersen is now 
and has been since 1936 in Germany and some time in 1939 made applica
tion.for, naturalization as a German citizen.: Sil1ce Lessler'sdeath in 1939 
the only active trustee here has been Hermann H. Kind. . . . 
.' ',The assets of the Estate, among other things, included. 50. percent of· 
the shares of Graef & Schmidt, Inc. (a corporationno.longer in existence' 
and not to beconfuied ·with the Graef & Schmidt, Inc. now in existence 
'and whose stock is the subject matter of this claim) and ·50 percent of the 
shares oLJ. A.: ,Henckels,; Inc. both New York corporations, and both 
engaged in the importation and sale of cutlery. The· other 50 percent of . 
the stock of these corporations was owned by Henckels,' K. G. The Estate 
.in 1928 sold its stocldn both corporations to Henckels, K. G. forapproxi
mately $170,000.00 of which Henckels, l(. G. paid at the time of· the 
transfer approxinlately $37,000.00 arid agreed to pay the remainder at the 
:rate..of $25,000.00 annually .. The purchaser also agreed to ,pay interest 
at the 'rate .of 6'percent per annum on all unpaid balances. ' .' , 
,: :After the d~th·of Hermann M. Kind there was paid Grae£ & Schmidt, 

• !lnc. approximately $100,000.00 from certain insurance policies on the life 
lof Hermarin:M.Kind, which,amount:was distributed as a cash dividend, 
. each ·of the two shareholders receiving appr<OOmately~50,OOO.00.· The 
!Estate loaned to Graef &Schmidt, Inc., the $50,000.00 plus the $37,000.00 
.paid by Henckels, K. G.under the stock purchase agreement. The Estate'$' 
:total,loan of $87,000.00 was reduced by payments in 1928 to $58,000.00 .. 

In 1929 Graef&Schmidt; Inc. merged into J. A. Henckels, Inc. (herein
after referred to as Henckels; Inc.) and the surviving corporation assumed . 
the debt: :Further loans from the'Estate to Henckels, Inc. during'1929 
increased the debt to $99,000.00 which Henckels, Inc., acknowledged and 
agreed to pay by, 1934~ . In 1929. Henckels, K G. which owed the Estate 
$55,000.00 on the original stock purchase agreement, guaranteed payment 
of the' Henckels, Inc:;·debt.to ~e Estate,of $99,000.00,' , 

". ~ ~,' :? .....'. 
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.. lni 1934iit.wasagree~ by.the··iE!ijtate, Benckels,Inc. and Henckels, 
1(; G. tllat.the stock in·;Henckels"Inc.,:owned by.Henckels,K. G. be 
pledged as security Jor.tee,joint debts·o£, $99,000.00 and :ji55,OOO.OO and 
the payment thereof be extended to ,1937. The agreement further pro
viued that :it1 th~ eye~~ of ins~~yency 91: 0phe;i~P9s~~pility of ~ng 
the required' payments the pledged shai~, after notice' of' default to the 
!escrow holder, namely; Iwersen;· were: to be sold atptiblic~uctiori in New 
;York 'UPOIl notice iby ·publication;'· : The right: to redeem was reserved in r ' 

Benckels, K.· G.,I and,the 'pledge! agreement"further provided that if the! .. 
:Estate';purchased' the" shares at t)1e' ·sale· and';'operated thehusiness the ' 
Estate'undertook to satisfy all chiims· including' its"own 'and upon satis- ' . 
factibn!,tliereof· to: re~tiarisfer the ;shares to'Benckels,' K G.",or itS nom
inee. This '~reversiona:ry" ; interest . of 'HenekeIs,: 'K 'G~"U:nder the 1934 
,piedge'agreement-is a'significcmt factor· in' the . inten>retationt Of ,~eac
·tion:of: the Estate and,Henckds··K:G:'after'·1938/l "j ,,',f,.:. ',:;, 

';' 10,1935 Henckels,.1nc .. wasei1her:liquida:ted: artd disSolved: or changed 

,its ),nanie to 'Fiftl1 ,Av!!nue Cutlery,' Inc•. Fifth: Avenue. Cutlery;:' Inc., . 

carried on the'retail Qusiness aria' a new '~raef' & Schmidt;: ~nc... was then 

'brganiz~ to·clu'iy on; thee.,other· 'activities :of Heriekels, : lIic.'·· Henckels, 

Inc.i"'in'liquid,atiOI1,paid its debt 'of:ji99,ooo.00 to the Estate in mercha:n ; 


d,ise.! . J'he'merchalldise' was' then: !'ll;!nt";- by ,the'Estate 'to Twersen who J ~, 


:tr"nsferre4 it to Graei & Schm.id,t;"~ilc~' iri exchange'for'allofthe stock 

of. Graef &' SChll1idt,'Inc., As a part ot theSarrie transaction; lwersen 

a~sigried to' Graef &. Sdimidt, Inc; 'his newly executed agency agreement 

covering'thesale in tl~e United States of B!!Dckels, 'K. G,cutlery. As 

i,!.··resultlwersen became 'the owner of ire cord, of all 'the stock of'Gra\!f 

&,Schmidt;· Inc:' but' a.dn:1ittedly held: the' stock' as nominee for' He:nckels, 

K:G, an<;l i.n escrow assecuritY'£or t\1t!'tota! debt.of.$154,000:00.The 

. 1934'pledge"agi'eelilent =\vaS' continued' in' full.force.and 'effect by express 

provision ,of .o.ne of. the. 1935.reorganization.contracts· 'and. Graef & 

Schmidt, Inc~ by the' same·contrq.c;tund~r~ook to pay th~$99,OOO.oo debt· 

to the Estate ..:'Wenotethat alth()ughthe parties'to this piQCeeding did 


. :nQt;disimte. tlieexistence .'ofthisundertakihg the .193&1939 balance she~ts 
Q£ 9r~ef,&; ~cmnidt; , Inc:' as' r~pqrteq~y~;~rtf1J:1t,:;Yo,1,lpg •~~9>:mpanY.,did 

nor·reflect such ·14ndertaking.....n.. :,L " , .,'::",: :::, "'''+'' '''. "', ".'''; ,., ,,;; "I".'. ,,' ; 

"'The joint debt to' the Estate'was reduced to $130,000.00 in:t937 but ., 

'no' further paynientof principal was imide':until'after a new;liqliidatjon 

of Grae£..& Schmidt Inc.' was commenced in December'·'I940.' ".: '," , 

',Thus; 'we' nrid;:;f6r:"illepufpose.of 'this.lm)ceeding:·thatimmediately. 


prior.' tp J~uary :19~9, Hehcke~s;:;K::;'G;:: a"German partnership, owned ,\ 
'1


all of the shares of Gra~f & Sch~idt, Inc;. , a New Yor~corporation, anu ." 


.thatthese.shares"\vere pledged as security on a: 'debt 'jointly owed by 
" 

:.~ . 
. Henckels/ K. . G., hverseri· and Grae1 &. ~chp1iqt, Inc. to, the' Estate of· 
Hermann. M.Kirid" all ,of whose beneficiaries ,and:whose active trustee 
lwre, 'Yerer~sidents and .citizens. pLthe U~.ited. 'States:' .", . ~.; 
;.: The .area, oLsubstantial disagreement between'the parties to tilis pro' . , 
ceeding covers' the events transpiring, after 1938.' The' sharp disagree ',~ 
.ment~n~e .i~t~rptetation' of Jhe eV,ent,sim:ikes 'rt.ecessary t~e following CD
extensive reCital of the events and the Comrrilttee's mterpretatlOn of them. 0,JBy a letter'1'<Jated October 24,lQ~9 ~o Henckels;';r<.: G. and Iwersen, cry 


'''We have been consulted by Mr; HefTnan~ 'Ii: Kindl"ijth referen~e to proiecting the interests 

of the Estate of Hermann Kind in the collateral pledged' as security. for the indehtedness .of J. A. C\J 
Henckels 'Cesel!schaft and Emilio Iwersen to the Estate. . . .. r .., .",' .' C")"We understand that a major portion ·'of the business done· by the American 'and' Canadian 
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O'Connor &. Farber, cquns~l for the Estate, apparently offered 'on behal( , ' 
of the. Estate' to rele;J.sethedebt in exchange,lfor the transfer of the' 

'pledged'shares. By cable. dated. November '0, ,1939 Henckels, ,K" G/and, 
, Iwt,:rsen.' responded: ,;! ,:" T ' , .: ' ',: "," ' . , ,'. ,;i ,i: ~.< :;;:J 

';"We accept'offer'containec:l in your letter of'October'Z4th'\:; i: ",' \ 
The '~lai~lan~'~s basic arg~~ent:i~that:.'th~ l~ttet.~ble·'~{ ,(j~t~~r24. a~d 
November 6,J93~ ,constituted. a contract effec.tjng(a transfer of theJegal 

.a~d bt;neficia,l interest in the shares. . Genera.lCourisel's basic. argument 
is thatothe.r-correspondence exchanged prior to, concurrently. 'with, and 
subseq~eI1t tq these, dates es~blispes that the, parties intended . the .letter

..cable exclJ.ange of 9ctQbe~-Novem~r..1939 asa.cloakunderlw\1i.cl,J.,R.ep
,~e1s,~. ,G. r~ta.ined. the .beneficial ownership of the st-;x:k. ".' .,' 

, Following a ~,on~id~ratioIl of all the evidence, th~ Committee conc1u<Ies: 
,that the parties to the correspondence did. not intend to effec.ta transfer 
of t~e legal al1d .beneficial interest in the ,stock,but,' on the :contrary, in- . 
tended, ;upder. the cloak of an apparent transfer, to. j:onceal the retention 

·.in Fle~ckel~, K, Q. of its ownership, alt40ugh tQe record d~s contain 
~~ems ,9,f 'evidence which, if isolated .and weighed apart from the entire 
'record, tend to show that the parties i l1tended a Ilona fide transfer,:, of the 
shares'in consideration of the extinguisQment of the debt. Ther.e is, more::. 
pVer, Par~icularly"in ,tht;;correspondeticewhich is hereinafter setforthjn 
.detail, an el~~t:Jtof irrationality; which leaves roomjOl: a wide variation 

. qf,if1terpreta~ion. ~ecause o( ,the. conflicting nature of some of the .evidence 
a.nd because 9f' t4is . element. 9f, irrationality in the correspondence, the 
C<;>inmittee w~s able to fin~ the a<;tual intenti9n of the parties only afte~ 
,a,!1' ~hall:stiv~ st1,l1y, ()f e~ch it~mjl1 t~erecqt:d.at:ld.a so~siqerati9tl ,pf each 

Henckel. corporati~ns' coosists of the .,de of ii,;ported German Iioods.' 'As' a result of llIe war.. the 
trustees here and we, as llIeir, attorneys, . are Of the opinion that llIe security. which, llIe Estate 
holds is in jeopardy. ".' 
, "We understand that ·the ,total indebtedness owed by the Gennan partnership and Mr: Iwer""" 

bas been redueed to $130.,000.00. plus accrued interest and that default bas been made ,in the 
par.ments of $2,000.00 per month agreed to be paid to the Estate: " .' '. :. , 

. 'We have' glven" coosideration to, llIe available remedies of the Estate.. The Estate may ·fore
Close on the :""Ua"'ral pledged. An alternative method of procedurewouid be for the Estate and 
yOIl to agree upon a release of the interest 'of the German partnership'in tbe pledged 'II«Uritles,/n 
consideration of. the discharge of Ill. remaining indebtedness plus accrued interest. 

,; '''We believe' that' the lat"'r proposition shoulil appeal to the German partnerilbip because if llIe 
Estate should be obliged to foreclose hy public sale, llIere is a likelihood of our not being able ID 
obtai,:, an independe'!t bid of $1}o.,OOO.o.o.: .~f le.~, than that atllOlID,t .is bid, ,llIe Estate, would ,have 
II claim for the defiCiency. . . . , .. " ' . .,. .. . . ., . ' <' , 

"Accordingly, we are aulllori.ed on behalf. of llIe Eslf~ of Hermann Kind to make llIe following offer: "'~'~'" ,,' . t'" '-._; ••• j'". , • . .~"-. '.f 	 • .'.:, ,c,', ' 

. . "The Estate of Hennann Kind hereby offers to 'release llIe indebtedness now reduced to' $130,. 
000.0.0 plus'accrued inter'st 'owed by J. A. Henckels Kommandit Gesellschaft and Emilio Iwersen 
JO' the Estate' of Hermann Kind: in <><Insideration' of llIe release and transfer ,by J. A. Henckel. 
Kommandit Gesellschaft ro llIe Estate of Hermann Kind of aU of its right, title and interest in and 
to the 'followirig securities noW pledged willi' the'Estate of 'Hermann .KInd as <><IlIateral sectlrity
for ,~i~ indebtedness; , ",' f' " j:<~-.,:" . '.' . ,; :',I 

"100 shares of the capital stock of Graef & Schmidt. Inc., New York, standing in llIe name 
of Emil Iwersen;"" ',',". . .., '. .. 
'~2.00o.' shares of llIe car'tal stock of Fiflll Avenue Cutlery Shop, Inc., New York, standing. 
in the name of Dr. Pau Beckmann as trustee; ",' .. .. • . ' , ' 
"350 shares of ,Ill. ,capital ,stock of, J. fA;, Henebels; Ltd., Canada,' standing ln,the name ,of 
Dr. Paul Beckmann .s trustee. , ' 

"Upon the acceptance by you, this offer shall become a binding agreement between you' and llIe 
Estate. Thereupon, it is understood thit the Estate may take whatever steps are deemed necessary 
or advisable to transfer said securities to its name or the name of its trustees. Such agreement 
shan 'operate as a release of both J. A. Henckels, Kommandit Gesellsehaft and Emilio Iwersen 
individually of their obligations to th" Estate respeeting' said $130.000.00 indebtedn..,. and you
will allre" to execute 'or procure such documents as may be required to effect a transfer of'said 
securit.es on llIe book. of llIe respeetive corporations. ' ", , . 

< "If this offer is acceptable to ytlu, kindly indicate your acceptance as follows: ' 
.f· ,:~, .. 'O'Conn"or'& Farber. 120",'Broadway, 'New York... ,J:1 

.-:' 

We accept offer contained.in your letter Octo~r 2411).
J. A.' Henckel. Kommandlt Gesellschaft-Enllho Iwersen.' 

. ·~w~ trus\,that this offer will be aceelltable ID you and that \Ve ,Riay, reCeive ~our cable<! ~eply , 
. ~~,~e4~~~~:". :;, '. ,d.:', .,,', '.,; ,L :~""(. 'l<~ ,'I h.~, ,. " .', j' '., ':.j 

I" 
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, item in its relation to all others~ The'degree of conflict and:of irrationality 
" 

is, in: itself, ,persuasive evidence that .the parties intended to retain and 
conceal and not.to transfer and expose. 1,The Committee has set out here
inafter,:in verbatim. fashion· not aU the:materialexhibits, but a sufficient, 
munber to illustrate) the ·type: of ,evidence uPQn ""hich!the Committe~,base,s . 
its finding,· ' "., ,: .': '.: ,,", ",,, .;', ,', ;""'it: "':. ::", . "',,:' '.. 1 : '. T~e. correspot:dence cannot be,. adequately .weig.he~wi~hout; a fairly 
deta1ied ,descnptIon of the authors; their relatIOnshIp ,m~er.se and to the i-
business. enterprise .. Most: of the correspondence emanated from Emilio i'

f'
Iwersen in Germany .. It· appears that Iwersen! aominated the affairs of 'I," 

the: Estate. and thebusiaess ·enterprise. Born in ·Mexico, he entered the 
I. 
j 

United States. in, about 1920 and became. a naturalized ';citizen of the 
United States in about,1923. ,He became associated ,with the,:oldGraef 

. & Schmidt corporation' shortly after his arrivaLher:e, and at ,the .time ot 
the death'.of Hermann ,M. Kind' in 1928"he, was: President, of the,Coffi7 

'pany., Hermann M. Kind's will' designated him,as.a trustee, Qf t,he ,Estate, 
When he left for Germany inJ936, he was:president o£the. newIGI:aef.& 
Schmidt, Inc. 'and continued t6 hold that ; office! until .late .in 1940. The 
corporation continued to pay him a salary until 1.941. After, his arrival 
in Germany he,became a managing partner of Henckels, K.iG· and some 
time in ,1939, he applied for German :citizenship. , His relationship to the 
Estate can be best described by Hermann H.Kind's.testi.mony,:. "~ ~'J;•. 

and if. you .wilL1ook at the ,background oCMr. iJwersen'sposition:toward 
..	ils, he was the bOss, he had< always been. the boss of the ·Estate .affairs}r: .~ 

Iwersen was seemingly the key character",and the domina!)t .character·in 

the Estate affairs and the affairs of ,Grae!-&$chmidt and its predecessor:s 

following ,the death.;of Hermann;:M. Kind;,Hewas.m:~!;a.vai1able as. a 

witness .in ,this proceeding' and. it isi!ileAo ,specula,te I,QQ ,w~t ,t~e. effe,ct 

of his testimony would. have been.J· i ,",,'J .i';','''' :,~: .,:" :, ,,', 


Hermann H .. Kind, born in the Ul1itedStates,,:was,in 1927" employed 

at the age;ofZSbyhis father as a',salesman for. the original GraeJ '&" 

Schmidt; ~nc.' He continued as an, employee ,of the enterpt;'ise,.and,becarrie, ' 

president iq ,1940.·, Kind's ,status as' president wa.s ,QcfiP.e.Q QY,,~Y\'.er?\;~ 

in,a letter,to.him:dated ]anuarYi 20,'1940,a,s follows; ... ; . L.:,; ,·.;;,,11'7 


"We preferred to make you Presjdent of the ,compa~y 0l'~r th!'!,re?olely " 
because you have to represent the interests of' the ,Estate; But."in spite ~ ~1 ' 

»'of th!s position, ,1\1.r. Voss is comple~ely r~:.pol1!ljR,~;,f9( ~~~p~.rely:so."1~ !~ , 
merclal management of the firm over there. ,,' .,',: .. '. ,., ""..... :,: "." ;!i' 

.. .; , 1 . . ,f' • " , • ' _. , " • ~. , '. ; : , , :' , :.::j .'.', " ' • ~ 	 l' 
".fAgam on' May 9, "94O,Iwers~nwroteto·VosF·':· "':; .. ,.... ,,' .'" .. ,,, Ij

"It is purely a matter, of fo~' that· I 'd~"n~ lo,~g~r app~r officiatly~'~s ..,President and I ask you to please not forget this nowas'J:iefore, Lam ,I 
, I'v~ry c1oselyass~iated 'with 'you not Qnly as':trustee. b.ut also in :ply ~,' 

capacity as manager, even though offici<illy,I. do'not appear 'any l1Jore." , ;', 
~ 
~~ 

It will be noted that the I wersen letters, quoted immediately above, :were It) 

written after the date on which, according' to claimant's: contention,' the ~ 


, entire legal and beneficial interest in the ',shares had been transferred to C\l 

. the Estate. The Cotnmitteebelieves thatif the shares had been so t~ans- (Y) 


ferred, the response, to these letters would' have been immediate,· direct, 

and forceful, disabusing Iwersen of his belief that he was entitled to issue C\.t 

such peremptory mandates. "The record is void of such response. There (l') 

is ample additional evidence to support the conclusion' that Iwersen's 

domination of. Kind in ~state ,I")1!1:tter~ w~s para!1et~~L~Y .hi~ ;~<?l?inati09 9.f 


i"> ••••j;'/' :,··,tU~i~h...-~· :..' < 
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· Kind in the ,affairs- of ·Graef &':Schmidt, Inc.) 'and that this: domination 
continued after, thedatecif the 'alleged: transfer of· the shares:+There is 

· some evidence'tending.'to show! that- Kind's. subser-vient, attitu(ie: towards 
Iwersen was 'caused by Kind's .inexperience, 'and. the' 'fact' that' hel iwas 
dealing with 'an insistent; aggressive,; and, exp¢rienced. Isuperior. '-'j. Sulr 
servience so caused is, however, not only not inconsistent . with; a ifinding 
that Henckels,' K. G. retained >its 'ownership of the shares,:but'also':rnay 
tend ·to . support. the !finding by explaining,' at least 'partially, why ,Kind 
assented·to'pii.rtic~pate' in cloaking the Henckels, K. G:lownership.' " ;;,.,;,: 
;.::Many ofdIwersen's letters ·fromGermany:·were ,addressed ,tt)!!Arthur 
Voss;, , Voss. was initially employed by: 'Hermann ,M, ·Kind.:as !Assistant 
Sales Manager of.lthe!old Graef & ,Schmidt; Inc;·,in'.1926;-.·.He became 
a· naturalized' citizen' of· the United!. States'.in" 1934;,: Upon .1Iwersen's 
departure.in ,1936;"Voss'took charge oHhe new'Graef'& Schmidt, 'Ihc. as 
Executive Vice-President-; all 'policy: problems were· submitted in' advance 
to lwersenand !subsequent ,to' the summer of '1939;, :Voss likewise. ~n~ 

• . suIted ·Hermann H. i Kind, on such· problems .. /irrhere 'is' ample . evidence 
· indicative' bf Iwersen~s" domination: of,,,Voss·.in, itheaffairs oIof ,Graef: & 
Schmidt, Inc: li " : i ;1 ('. i.;I:" "'J! ;:, .;""'", '." ... '1:. I, • .-, 
. Iwersen 'also addressed :letters from: Germany., to Richard',Bonner; 
Bonner' was the' treasurer ;and. bookkeeper"of the; new ,Graef' &' Schmidt; 
Inc:' subsequent to-.1938 i 'was 'completely ifamiliar with the ,relationship of 
Iwersen'to. Vo.~s and Kind, andaded,accordinglj< ;He·was nota-witness 

'at-the heanng:' .',j,., I . '''' . .• '·i • " . .-!L ·.i: . ··i'.; i' . 'II" I;','! 

If appears :froffi' the evidence that.at l~ast as ~rly.as August 1939 
Iwersen was aware Of;:the· advisability"of. making some adjustments to 
charging conditions brought about;by the disturbed intemational:situation 
and 'had: corresponded; on'the'lsubject with. Voss; and Kind~l A ·letted· 
dated September 26, 1939 from Iwersen·to Nossl"containing"references 
to several earlier' communications; ,pertained to a' plan 'tol avoid ,seizure 
by the 'United' States government of the Graef & Schmidt stock in the 
eyent ; of . war'" and ·the paragrapho imarked (6) ,of that \letter;. indicated 
that a plan had' been defined' to l the mutual . satisfaction; of,! Kind; . his 
mother and Iwersen ·by August' 1 939':iCAny 'other! conClusion ·w('>uld : seem 

"For' gOOd order's' .sake'I' ;,ho~ld ';ik~; 'to )a~~owl~~e ~lhe/eXchange'of; te'~Fr~iri~ • which' look . 
place after my 'last letters Nos,. 251 and' 252:, •i, ",. ';.' •. , .". '. .. " . '. . .• , 

'. "(I) My letter No..2S1.had~en sent off'and,I'SiYOu Can imagine l be~ap to,think.~bo,!1 details,
espeCIally' as 10 /ww'the ",'.rpros", over Ihere cbUld be saved from a fore'flII set#Ure',,, 'spole' of Ihe' 

foCI tllat·you had no aceess to my safe:-,(1talics,lupplie</> . . .:. '," .'" ;. ,: 


".... • My firSI duly is naturally 10 I'rolecl ·the ESTATE OF HERMANN KIND. For 

. this reason I. ordered by lelegraph the .j"dicml' seizure ·of all thr<:e lil1lls lfo~, 'Ihe ·ESTATE. "hi<:ll 


is entirely feasible on 'Ihe basi. of the contracls concluded, . ',' "','" , ..... 
'~I take this, opportunily to tell you most : .. "pressly ·thal ·1. hne, 'If course, consulted ·the: Foreign 

Exchange Control beforehand concerning all of my steps;.tO 'which Ihey gave' thdr·approv~l. after 
I pave Ih" as .... ra"ee tlwl"/he·ESTATE'OP.-HERMANN KIND wo,,'d o"'y· make·'tU<I'··of;thl 
set""re i" sO far as ,t was ",clSsary 1(1. sat"/y its claims against the firm and against. me. .1" 
otlur witrds: I assowed them lhat ml' co·tr"st.es merit"f,,11 c;"'fidem:. aM'tlwt at lhe';md of 'the 
war, Ihe ESTATE. OF HBRMANN. KIN}}.. 'lIJ(I'IIld gladly 'givtl " fai, ,settlem,..t.· of ·ace"""'s..
(Italics supplied)' . . '. ..' '.' . 

~'Please have tbis' leiter with all delails read 'by Hermann 60· thaI he will know.my remarks, 'I 
should like 10 empbasbe especially thai I gave my instructions with the fullest confidence iIi 
Hermann and in the hope thai be ",ill not allow· himself to be'mlluenced In this matter. either' now 
"Q.~,later,b)"~is~~ther:s.i.n'.law~~oth,er~rSoOn~•. It " .. ,;:; "';'1::1., Ii; ::" ~:;·'.!·Ji .",'. , 

it . • •. .."". •. . •. 

. "(6)' Please give my. r~gard. ~ aU the ...,ploy~es over tbere and espeelally td Hermann.'" I' shall: 
not answer hi. letter No. 50 of Augnst 18 and bis personal letter .. of AugnSI.16.ince .there,is~linle 
point, 1 have 1.1<,.. dlU/ "",te 01 the """""ts and llave c,,"/id ...,," that. he will·,ww take eMe with 
y"" of all p;mdi"U 'malter~ OV/!'1' Ih""e 'jn •....ch man".r 'as ""r:",ul""" 'nlerest.demands,'-Pleeue 
ask tI.rma"" aLto to tha"k hi.. molher for h"" ./elter of AUUJ'St ·18 '''IId 1<1 asS"re h.r once _e 
Ihal I lilwe "OW t ...... ed the whole malter' over: 10' her s""' H""ma",,;' in' good failh' a .. d 'with Ihe 
grealest· "",/id...ce· ""d ·tW ftI".,t/U."U Will be dolo" to awid ""y' los..... 1 .(Italics s'!pplied)" , 

"I am limit~'my' rem~rks. to. tbe :mostimpo!'tallt "'!".tter.' at the mom'\III, ·an.~. know. !h.t. v,on.
will undersland If I only menllon the most pressIng buslne"" matters.'" .... , , ". -r[, ... ,:rrr""'T,. . . . . 
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to disregard the obvious meaning. of, the : following . three' statements con~ 
tainedtherein: ... ', , ..;, ,.',.;: i.' ,i'I'\ ,:.,' ,';;;1,;; " " ·t·: , " " 

. "I began to think about details, especially as to howtheent~rprises 'over 
there could, be saved from a foreign seizure lin spite. of the fact thatyoii 
had no access to my safe." (Italics supplied.)''' . .i ; '""".,' ":. :,. ',I 

I 

"In' other words: ! assured: them that my. co~trustees merit full con- . I~ 

fidence and that at the endofthe war, the Estate 'of Hermann Kind woWd 

clearly give !lfa~rsettlement'of (lCcounts."(Italic!! ~upplied:)' . l.i'", . :' . 


'''Ple~se gi~e my' regards to: aU employees ,Qv:~r' there"an'd ~specialiy: t~ i:, 

Hermann. I shalL not ,answer his letter' No, 59.· of Augus~!1$ an.d; his L 


..personal lette~ ofAugust 16. since there is l~ttle :point..!! ha'lle .taken dUB 
.j" .note of the contents and h,a-pe confidence t~qt;he, wilJ ~l1W tak~ c.q.,re with 

. you of qll p,ending matters ov~r th,e.r:e .in, f.~.qh manner:,tJ,S ,l?ur"mutua~
i~.ter:-e~ts densan4::(Italics suppl~e4!L:· .,.\ ·"it", , . :i.:' .:,,' "f;; 

It is reasonable to infer that the seizure of Graef & Schmidt; Inc,i, 
Citnada,bythe . Canadian Alien Property CUlltodian'ini'September 1939 r: 

,", !caused the parties to foc~s their- attention immediatelyuponithe adoptiori 
of a specific device to cloak the German interest·in Graef & Schmidt; Inc.; 
New York. .;By .letter dated Oct<;>ber '5, 1939;!Voss inform~d Iwerseri 

, of the Canadian set.zure and stated :';. . ,;',. ! .. I: ,'J"'," 1.1; .• il '.1' : " '" 

i"The Grae(& Schmidt; Inc: arid 'the Fifth A~e'n'ue Cutl~iY ·Shop,'I~c.

a~air'; better expr~sse4;' tP~: propc:r 'pr?cedur~ :to}#- f()llowe~d: ,!'vith t~es~ 

two . firms depends to some extent on the result m Canada. If we are . 
 ); .. 

able 'to . settle the Canadian affair our 'attorney'~' here' intend" to' make' a, ¥.
\. 

simple transfer, of: the; firms to ·the; Estate· to.extinguish the,:debt.': If, " 
however, we :should not suc!;eed and the Canadian Alieni Property' 'Cus
todian insists' upon an auction there it may be 'necessary' to resort to' a: 
public auction. of all. three' firms.! lOur .lawyers· ~vel ;no :.fears" in:' this 
connection, but I should like to avoid this if possible; :In anY case nothing 
will be done in this connection without,ou,",Ihavitigiriformed.'you before
hand by wireor'without your permission. "; "; ...; :'.,.....:! ;ii,:I;. 

: "Of course these are present plans. <We'have. considered, many others 

and it remains to be seen' whether we.will stay by this plan." . "d:,', . ,i';,,( 


Disposition of the claim to the legal and bene'ficiaHhterest in'the v~st~d 

property pivots 9n this finding tl)a,t Iwersen" Vos.s,;Ki~4. amlKind's 

mother had an understanding. prior to Oct()ber,24,1939 to; the .end ~hat 

the interest' of. Heilcke1s~,l{. G'. be' t:etaine!i>by Henckels, " K. "G: alii:f 

cloaked. ')( is' not" to 1:ieexpect¢ ~t' .~n intent' to' 'Cloak: 'will' he :eX~. 

pressed as eJ!:pli!=-itly .~nd 11lcidl}/a~' an iI)~eri! to en~ge iri a,'tran~ct1on' 

within th.e l.aw. Ori' the contrary,' one expects an 'mtent to cloak to be 

wrapped' within obscure generalities; mel:l.nin~less' t~ the first 'glance of an. 

investigator: Similarly the presence in corresponde1!ce "of what today 

is neatly described as "double talk" is 'per.suasiveevidenc~ that the par~ie~ . CO 

to the correspondence were not engaged 10 a, normal·busmess· transactIon' :D 

within the law.' Iwersen's awareness of the need of cautious :statemenf 0 
and obscure generalities is best illtistrated by·his letter to: Kind, dated J 

_ Jantiary 20, 1940 (see footnote 7, infra) in which, in answer to a veryclea( (Y) 


radiogram he states: ; , \ .: ;. C\.l 

, , . .,* .* * We were very much surprised that you!telegramed· about (Y') 

such a thing at all. I must say we never thought it possi.bleth<!-~ you c()uld 
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'be so clumsy., We did not want any official documents from'the Estate 

;j 
~ .' 

but as letter (January 6, 194()) explained clearly enough'we,simply 
wanted a priva~e assuranc.efrom you. Th~refor~, a coupl~ of ~ines ;would,I~~ves,:~ced, lls, ~or example :0£ cours~ ~~ ~i~~~r~e J() aH p'}lim~ tp~t
tton~d In your letter (January:,Q,:l9.4:0) ,',} ~ ".: 'I;.' :!.' , , :, ,. ". ,1. 

The cQrrespond~nce illustrated by. Iw~rsen's letter to, Voss, ,dated ,Sep
tember 26" (s~ footnote 2 supra) is similarly clandestine in' it~ use of 
generalities seemingly devised ,to 'obscure the underlying thought ..• 'The 
claimant maintains that,the reference iri the September 26 hitter.to "our 
mutual interests" is a reference.to the mutual interests of 'HenckeIs, K: G: 
and 'the . Estate as creditors 'of Graef & 'Schmidt, 11).<:. :Itwas 'hardly 
beyond Iwetsen's cQmpeterice to so state c1earlY':'-Thishe failed to do: 
The committee 'believes that! the reference, w.hen considered in lhe light of 
the entire letter, 'was to some iriterest of Henckels, K. G. 'over and beyonq 
its interest as a <;lebtor to the Estate.andia creditori of Graef &"Schmidt, 
Jnc., ,I', .. 1 , " . ,'; .•••• , , '; 

. The purported ~offer of the Estate;: through O'Q:mnorj~ Farber, of 
October 24, 19.39,,11 trI\l~t, thel:"efore be consicjered in the light:of the relation:; 
~hip betw~en'.IWerse~; Voss. and Kind, ,the ..previous con:esponpence per~

,taining ito a, plan: to avoid ,seizure, andthel conscioust1ess,of ,the neeq.to
acceleratetheadoptionofaspecificdevice..,,;; i,1 (,,', " "", 

On November 6, 1939, the date on whiCh Iwersen and Henckels; K. ,G.cabied::wha~ ! PUf.port~di 'tqbe ,an ',absolute acceptance. to " O',~o.nrio~ & 
Farber,' 1wersen wro~e t~) 0'Cot1n()r~,I;ar:ber"confirmlng0ecabl~ but 

,addingthefollowingstatement:".l, 1,1 .. ""," ".,••• !" "" .. ";" 
• ': ' .' " ;,:,' 1 '1,r ,; ....:,. '), .: ' " '; " " " , ;,~ 
,"If we .have give!l Our. unconditional consent it is ,with the clear under; 

standing ,~t! the! Estate, will pay' itself by, ,administering .or ,possibly 
liquidating the corporations of, our 'property, . and, therefore, all values 
saved over. and 'above: the claims of -the Estate of ' Hermann Kind:willbe 
held at my disp<?sal or a1 the, disposal of,} A Henckels,K.,G.as the 

interests may ,be..dndue•.time'lwe ,expect"a ,{ulland ,detailed,statement 
of all transactions made." ,j"",; ':'" ('i," I, "", '",: 

,Iwersen,~thenon the fOllowing day"November 7,1939," manifested his 
understanding of the, meaning of the ·Ietter-,cable exchange j .of. 'October, . 
?fhNoveUlbcrr !9~1~3.~ i'l>Y"W,riti?g .f!? Voss as, (olIR.vs;:" "j.""'j,' ,i! . . '. . 

.' facts 'arenow"~s follows:: J. A. Henckels and I with great faith: 

J:mve placed' the' f~te'of our' interests and the responsibility' iri the hands or 

yourself !lnd 'fIermann, . Tlieterril:)le',complicated' 'situation' which' effects' 

the interestsof so many ~istinct.in~lv.iduals!;houldCause you;to dp alot 

otreilec.tingatiq figUring'. I, I(we uid,le~itatingly placethis' great itrustiri: . 

you, 'it is on account Qf thedose connections which pave existed for so lQng •

be'tw~en the factory bereand 't~e busi.ness o~er there.,;: OU~ confident; 

collaboration goes back to th~ YC<:lr 11883.,,~t is. entirely evident ,~ha~when 

the time COmes we,shall eJl:pect an.exac,treckoning ,with.'respect to the, 
events ,which will\now take place and'the fullest responsibility !lOW rests 
on the shoulders of" Hermann Kind. "L should like sincerely to ask both 
you' and Hermann always to i consider! all :steps which you take. so. as. to 
protect our interests here. .I gave a pledge to the . Foreign 'Exchang~,
authorities,~hat.our firms o,v~r.there w(,)llid be in,the b~t ofprotection, in 

• See FOotnote:No. ,{:::, "!' i .. ~;,,:, ',: ,,' ';, ,;.,.; ", , ... ,;';; ,'. ")'" 

.~',,: 
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the' hands. of, tpe trustees and. that !;lothit~g! will ()(;Cllr which. we, 91ight

later have cause to regret." , " ,., ., 


This understanding as expressed by Iwersen.on November..7, 1939,was 

lUImistakably consistent. with :th.e desire manifested by th~ parties earlier 

to cloak the German ownership. This letter, ~not r~l').ably! be: inter;-' 

pre~e(;las ~~ferring to,a' creditor's insistence on payment .. l,lepeate4 r~aq

ing '6f th~s l.lnd similar correspondenc~ eXchanged prior' to, concu,rreritly 

with and subsequent to the letter-cable exchange of October.24-Noveri1ber 

'6, strengthens the belief that Iwerseri knew: that he was acting 'outsidi(M 

the ,law; that; the .. effectiveness of the doakin~' wa$;' conditioned on the 

'~great,fa:ith" and."great. trust'~ reposed by '~imm Voss 'and in/Kirid; and 
 r. 
that routine legal sanctions and procedures Vvould'notbe,av;:l.ilable'to him 

if. Voss and Kind 'violated the "great faith:' and "greaLtrust" 'so reposedi 

Further p;oof'that Iwe:sen. was disposed ·to employ cloa~ing ,devices::js , 

the f.ollowmg:statement m hiS letter of; Novembeid3,.1939..toNoss:·" !" 


"froo:t the pari1graph in Y01-1r letter I gather that the Ca~adian ~ver'n;~-' 

ment has become aware that'the Estate holds as collilteralnot;only' t}:le 

Canadian shares but also the shares of Graef&,Schmidt;;Inc; and Fifth 

Avenue' Cutlery :Shop, Inc. for only ·if the Canadiangovemment.knows 

these facts can it insist that all three firms be' auctioned before it . hands 

over the shares to the Estaieof Hermann Kind~: 1f"yO" have.~e'these 

disclosures, to 'the Canadian' government, either. . through Y,O'IW' lawyer, 0'; 


directly,:, then' a grave mistake has, of course been made."', ('Italics' sup~

plied) ~ '.;.: ", .. :, ,.;, ','. ' " :>.' :,,:, i:;, ,";;,.' j'i ) 

It appearsthat\i~ss knew thatIwersen understOo(i'the. tf'ue int~rtdment of "' 
the letter-cable exchange of October·24-November 6 because, in:his,letter f 

.';:.of November 14; 1939 to 1wersen he did not saythatdwersen-'(in his" 

letter dated November 6, ,1939 to O'Connof& Farber}:had,inserted a: ,"

; 

qualification materially varying the offer of the Estate,\a' response to, be f 


expected if the transaction were a normal and within~the-Iaw'negotiati~ 

at arms length. On the contrary ~e eml?hasized ~n the le~ter of ~ov~b,~~ 

14, 1939 what he asserted to be the reactIOn of the lawyers to the quahfi!.'47 

tion, implying that he, Voss, understood the qualification,4 because,it'was 

in accord with the understanding of t}:le parties. ,,,: . ,1;1, 1."'," ,"1:' 

'. On November 28, 1939 Q'Connor & Farber:ina letter'to'.!wersenlre:: 


stated the originaJ offer, staled that Iwersen's qualification: qf ;N;Oveniberi~ 

was not contemplated by tl:te original offer,and'reque~ted'a'ret~ction'b~'

---''"--- ... '. . : , ; ~" l~ l';:,:!- /.I' .;..[ 1':.1";\ ~; 

• "The lawye~'s firm was very glad to reeei",•.your I~tter and. I was ,informed, ~at ')1>.ey ,,!,ill 

proceed to draw up the neeessary papers as soon as pi).s.hle. EVldently, they. are 'very ',bUsy and 

it is for this reason that it cannot be done at oote. I expect,' bowever, to.have everything ready 

during the course of the.next week. ' ; . I '- '1' . t": :; '.;;: ,!' ,I J:--; . .1 I': I; 

"I was informed that they do not like the last, paragrapb on the fint page of }"!ur letter of, 

November 6, addressed to them, readini all follows: 'If we have given our uncondttional consent 

it is with the clear understanding '. ". They feel t~at tbis .would !Jive an oP"lling ,tri:a' po..,

sible U. S. A. Alien Property Custodum and they WIll write to you to thtS effect. ." .' 

"I was told that in a way they were very much pleased that' you have written,this paragraph as, 
in tb~ir·opinion. it. "lakes the whole transaction"look very Ii~uim. but ~ .~ted, befo,~~, they !'fIsh 
that .t would be ehmlnated. ' ' . 
" ". ,. .' The reason why I bave not written durinlL the period of October'S to October .31, is; 1' 

that everything was quite unsettled with our lawyers. They had changed their plans almost from CD ' 

day to day and it would have been really unpractical and unwise to .... rite to you'their thoughts:,

It would have only ."cited you and would have led to nothing ,el"" .. 'Finally, on. geto~r :14 their, ,C\l
opinions had crystallized and they submitted th,eir plans to you. .' ',,", "."", "'" 

"During the time I had reeeived your letters No. :ISS and 2S6 to 2S9, the .first. one on October, M,
19 and the rest on October 24th. Hermann was away from N .... York from' October ,15 to October 
26. and before answering these letters I wanted to be 'sure'to have'an opportunity·.to talk the,con·· C\J 
tents over with bim. i: " ' , • '. • ... ' 

"It is· furthermore to be considered that during those October'day. everybOdy here was almost (Y') 
convinced 'that afte!, the Polish campaigtl the,war would come'to a, close and ,t,b~t, ,,!ur:<&ftivi!ies ,~I<I 
~ ~k~ .up,~~;;ti.n In ~~,~eg~lar: ~~y. ,vnr~~~a;tel,~r ,Wt; ,~er~. ~~t·~rr:~~;·-:.! hf\'-j i .. liii>: . i d; 

.', 

Ii,' 
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'j : II . the;'qualificition. "~wersen. had written;;to"Vdsson ,November 7;'1939 
. / stating:'.' . I."" ,." .;, ; , .. ' ''" •" 

"'T <AJ Henckels and ;I· with great· 'faith. have placed 'the . fate of. OUr

J interests and . the responsibility in . the hands 'of yourself; and 'Hermann;rt 
(For full quotati0il'see:pag~'lOy.. :i: . . ,/, 1 ,', ! . 'I, 1,:<1;." 

i 
1 A~l(fthe~:on'; Nove~be~: ?~~Ill ~ij~ sam'i &y o~ whi~h.O'Conn9t&.Fa:rbe~ 
1, reques~ed :of .rwer~~ th~' .retra~ti(m'of th~ ,qtialifi,C;ati.(m~..yC;>SS ;Qj'11e.t:t~r; ~q
i! 
i' l~er~e~ s~~:":',';:':;I/;J:':;" '.... . "J. "< i .. ··,.'·, :.i::':,:,'-,';':., 

. d1'Youcan fully, rely, upon the fact that. both .Hermann and ·IJn CQoperai 
tion with Mr. : Bonner, careful! y discuss and weigh all steps that we; take 
arid that:~very.thing is being done to pro~ect,the -interests of the Henckels 
firm. i'" "~ ':"'.i' Finally; l.wouldlike toadd:thatthere is perfect under~ 
standing.ibetween<us(Hermann and Voss) ~nd thit aU ,matters that cOljle 
up are discussed ;and. only after ,a. thorough discussion, a . final , decision ,j~ 
n:fI:~<::'.'.' '-', "' ..:. :, :'. ; ".:..' ,; .. . . '. '. . '., 
. ,iHaving the assurance of Kind and Voss ,"thatev¢~hi!1g i.s. being done 
to protect the'inter.ests oUhe Henckels firm'!, Iwersen. gave t.o O'ConI:10 r 
& -Farber the; requested; unqualifi~d. ,release, . ,Again at this. point I wersen, . 
Kind: and Voss were unmistakably treatiI:1g. the, ,corresp<>ndence through 
the ,intermediary, the law fjrm, merely as.a cloaking device while expr.essing 
to each othe.,by direct correspond~nce their mutual intentiQn notto.. ~stt1rb 
t~e Getman ownership..·'Iwersen's ~litf ,that. his' correspfJnd~rtceAo 
O'Connor & Farber was merely "window dressing"-is' further illustrat~ 
~'y' pls~ffit.~m~~t. ~p y?~~ ,by},~~~er q~te4 N'~~~'Pbe;~, 1939:., ",,' ,. " 
'; ;~~Oudirm ,here'and Lhave ,accepted the, proposition of Farber and ~s 
the shares .. have :now.;b(;!en transferred we (the fir.m and I) shou.d .receive. 
a receipt. in .,full,and, ,simultanedusly, also ,the assur,ance,that whatever, 
~Ueberschu~SSfl ,(Excess, balance or surplus) "which remai,., qHer,. paymrml
of,Our deblsj'ftlill.bercstored to uslH.Italics supplied) .,;.,1 

Ahd pY'hfs~tatem~nt in'a letter toVoss d;lteq tW9 days later,:Dece~berl;
m39.;;'~p,,',;, ·'J:':'·'i., .",;/;'.'(',:h>.:;';";"'.::' :.,; :";' ......01:',.".",' ": ", ·.'I i.1 

"Referring to letter No.3.1~!(Nove,t:nber ·~4, 1939)) .~m"sei1dhig yoU: 
enclosed aversion ()J l11y,Je,tter of Nov~.b~r 6 to O'ConI'!C!r ~ :farber in 
which, 1 pmitted ,the lal)t IW!l-graph. (t~l! qualification) ~' Lam doiQ.g this 
alr£:ady ..t09ayJle~ust! I,am apxiou!\ tpat Y01,l g~t thi!,/ letter' sqon ... ¥aybe 
it would be a good thing for Farber to have both letters so that 'he can 
*se Wqich~ver one~~. c?i1sid«rrsp,roper ;~! , :!, .,' i 

l{'s~teInent de.ulY indiCating,that th::_use_o~. an'unconditiona!xelease o~ 
tije Ir:terest ()f Hen!=~~ls;~;. G~'vy,Quld'!n ,nO wl,~e ~ffe~ t~~J)re.y,lOus u~der
standmg of the parties.···,' '. .' .' .;., , '. • .•..• , '.'i," 

The claimant contends thafVoss was not authorized to represent'the 
trustees of the'Estate. I Under the view taken by the Committee of the 
transactions which commenced as·earlyas August 1939, no 'question arises 
~ to Voss's,.authority'to act as a representative of the trustees, Ki~d's 
assent to the 'cloaking device did not require affirmative action by. the 
trustees. TO'b¢ effective; however, it.did require that Kind at no time take 
seriously the appearance ofa transfer created by the Octobe.r 7~Nbvetnber 

.6, 1939Ietter:'cap,le.Kimfs knowledge 9f anpassent to Vos~'s statements" 
shown by his act'oHnit!lllling som~ of V()ss1s1etters and by other. eviderice 
to the SlIme end, estal:ilished his' direct assent to the subterfuge' of the' 

i : i, : .I~ . 

ll;tt~i\~., 
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transfer of the stock. .Many of Voss's letters toIwersen:wereinitia1led by 

Kind including Voss's letter,of,November. 28, .1939 which'$tates: ' ,.oil 


"Finally I would like t{j' add that there is;'pejfect understandirg'betweeri 

us '(Hermann' and Voss) ,and'that all matters than::ome·up:a.re diseusS¢d 

and only after a thorough discussion a/final dedsionismade.'" ;" .. ! '.'! 'i 


~!l? t~e le~t~< fro;U yos~ to I~er~~n dat~~{ri~~be~j~,,'i939;:1~ke.Wi~,~ 

u;utlall.ed,bY.Kind, whtdl !itat~;.· '" :," ..•... . ,:'". ',.,' ' •. 'J
,i!,' 

,.: ~'Everythitlg which happens here is discussed with· H~~ann and Mr• 

Bonner and both of them read' your letters as'well ias mine;: in'!fact yotir . 


. letters· are nof answered before we have 'li;' thorough discussion, about! them 

and the answers have been giveri.'r,.,:·· .. ,.,!:;, .. '",'; ",'k";;:i ',;1 :"';'1:1 


Finall:Y'~nDecember i8, 1939 Kind~rote'to'i:~e;~en:;j . ," :".' 'j .,i 
r:;, ~I: , ,. :"" ; .. i, .. "': . ,.,:', '_.:.·:ljl~';;ifil· ,!L:~ ':1,: !;/ i, ',' ;;, 

'''1 should like to state:again thaLMr.. Voss,.Mr.·Bonner,and Ihav'~ 

constantly been working in .cooperation ,and 1 assure 'you thate.Vtlty letter 

from you and . J., A. Henckels since. the: beginning ,of the. war; bas, been 


. carefully' ,studied' by, me. .,The' same is. true· oCevery "letter whi(:h,,'W4P 

w~ittef1..to.yOlJ. by ¥.r~ V?~?I.and .Mr. ?,?nfler::~. ;: ,,,,,;. i~'; . 


We conclude" therefore; that I wersen believed' and was justified in 

believing that Voss's letters represented, unless otherwise, indicate~Lthef!i~ 

in, the understanding of both· Voss and Kind. ,.By,:Kind's testimony h~ 

alone was. the active trustee· of the Estate ,in the United States, his mptht!.~ 

relying:upon his· judgment. " For ,t~e purpo~e,6f th~~pr~~eding, 'there;, 

for~, we conclude 'that Kind,' as the sOle ~c,tiv.e Mlistee. h'~re:' n<;\( only n~<:\ ' 

~powledge',qf but ..aSsented: to :th,e .subt~rfuge:, '.': ;', :;",' :~~~!:;':" t~ ',',\' f,.:" '"./

Q~; J~uary 6, l~40 Ir:~rseQ. ''r~ote t~() le~ters"one Jp."Y()ss al?-d ,one, 

to. Kmd,: the l~tt~rS;j;:op.4J.mmg Cfoss~r:efere~ce~:' i ,If1!t~~f~ ,\e~~~ ~~_e~~~.~· 


a The tetter from Iwersen to voSs reads: ;" ! . ' ..' i ; .... ;.~ ;!; .;',: ~ !. ~ i J !: .;I 

"The O'Connor & Farber firm works so slowly in its thoroughness that 1 am almost scared. In 

the meantime the transfer of all the shares to the Estate :will .have taken. place Md :1' hop~ that 1 

shall then receive the receipt showing tha~ the ~bligation~ of I, A. Henckels' and' '!'yself. in the 

IOtal amount of $130,000.00 have beeIl' satisfied. 'MeanwhIle 'our letter of· De<!ember .I:I·,will'·have 

arrived Over there so that the small mistake whicb came about when 1 made reservation,.in a lett,\,,· 

10 O'Connor 8: Farber has been eliminated. . ,·f,,,.,:, .... .; 


"Hennann has not answered my letter No. 1 of· November 29, 1939 yet. However, 1 did receive 

his letter of Deeember S in wbich he assured me hriefly tbat you and h~ are cooperating closely .. 

but most of bis letter was concerned wilh'purely private matters.'" .... ' . " '. . .. ". i.I, , ., 


"On November 28 you wrote me a letter witbout a number from' wbicb I 'see' that' you 'IIn""rstand 

completely that the. transfer of the shares in pi,!"" of par.ment Is a pure formality; that.: of ~rae. 

one day, an exact settlement must take place. In my etter No. 294 of De<;ember '13' In'whlch''!'' 

answered Your.letter without a number,. 'wrote that I should likii veryimuch to"iec:~ve' a"letter'
from Hermann confinning-this'view: ": " ..' . .,"," T;;~:,;' .' ',_ t" /I,·':,.!.' :"·i_',I 

"You know tbat I gave a solemn promise 10 the Henckels finn and'the'Foreign EXchange' Control l 

that the whole matter would be j>ro~rly taken care of. That is 'to say: I·"••ured·them·'that the' 

finns over there were 'transferred to the Estate on a confidential basis; on the self.evident;eondition 

that the Estate would claim the assets of tbe finns only in the amount necessary ·'to Satlsfy its,

claim of $130LOOO:00.' In other word., the real wortb of the. firms,rovet' there 'is' considerably 

greater than ,130,OOO.OO--and some day everything over $130,000.00 must 'be refunded.' ,We 

can talk later about tbe form in which this repayment should be. made; but it must be p<lrfect:ly'

clear to you, as manager whom we' have appointed, as wen liS to. Hermann. and bis .pw:tber. The 

lawyers do not need know an'ything about this but the brotb.rs,lIRd,si~e:ra,o~. Hennal'n' shii!tid, ,10

tbat there will not be any unpleasant controversies later on." .' ."" . ,....... "'. "',, '. 


uI h.ave tried at vari.ous times to Buggest, to yoU in my coM"eS~,dent:e 'to' ge~ IH~~nn t~ ",rite 

to me 10 the sense outhned above; but nothlOg has blijlp,med so far: As I bave Bald,such' a letter 
 cohas nothing 10 do witb the steps which tbe lawyer take.. We only want confirmation with· regard 
to our mutual understanding ,n the matter. Pleam,get Hermann·to write me thls'letter',s,aoon CD 

. as p<lssible; and 1 would be grateful 10 you if YOu would help him in drafting·the'text.J, ,,', 1 ' .. 
"The letter must be signed by biB mother and by bis brOthers and sisters ·in order that. we· an .0-.1 .! 

submit it to tbe Foreign Exchange Control here. . '.' . , . .' I, " 
"Hermann and his relatives should not have any besitations in this matter. for .. we .did· not OJ 


hesitate either when it was tb~ question of transferring tbe sbare.. We assumed as Ii matter of 

course that mutWlI eonfidence lexists and it is on this basis, that Hermann ani! bis fa!tlily mllst' C\l 
write the letter. Please see w it that the letter arrives bere as soon as possihle so lllat OUr recorda 
are Complete in the' matter. 1 shall also write to Hermann today about it." .,.. . ... C1") 


The 'letter from IwerSen to Kind read~:, ., . " I. .' . ',: ,,'.. "-'. 


"Until now I bave received no an...er from lOU to my letter No. I. .. 

"I received your letter of December 5 at Chnstln!l8, whicb, however only contained private Dews. 

ir'1 
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re-stated his, understanding "that! the Estate would, claim the assets of 
the firm only -ip the,amounts necessary,:to, satisfy. its claim.of $130,000.• 
OCt; r~uested Kindto confi~ their understanding by a letter; advised 
Vo~s '!W4 Kind ,to' :coricealth~: Ilnderstanding and the letter of confirma
tion'from O'Connor & Farber. We note that Iwersen' was not 'demand~ 
ing fr9m Kinda,' recoti.vey~nci{ onhe stock.' On the'contrary, hewas 

-,; demanding 'confirniatioh~of their understanding that the O'Connor & 
-1 Farber correspondence was not controlling.: :In.:other.words; 'the·Com

, 
J;. 

i: 
iJ 

,!;; -

mittee,.believe~ that the evid~nce. establi!;hes . that. the 9wn~rship of· the 
shax:es·,reroai\led, in Hent;kels, K G .. regardless 9f whether or not Kind 
saw;' fit" to, confirm the unoerstanding in the sp~cific,,:man!1er and fOrlll 
urged by I wersen. .The "confinilationH pertained. to' the question of• 

whether· or not the "understanding" w~ to be integrated or embodied 
into a writing formally' committing Kind and did not pertain to the,'queS~ 
tion of ~he existence or non-existence of the f'understandingH

; . 

'On January'18,'1940iinresponse to the two·letters from Iwersen, of 
. January i6,:Voss' sent by' radiogram to. Iwersen the following very sig, 
nificatWmeisage acknowl\!dging .the receipt of the two letters and' stating: 

"303, 304 and Hermal.1n 5; re~eived.l' Should like to point out' once 
more'in interest of.Henckeis not in interest of Estate that ,through de
sired' letter in case of war everything could be seized over; $l~O,CXXl.OO. 
Stop.,;:iWire' whether· .. youstiHwish acknowledgment,l. Stop. Estate is 
willing to :give this>' 'Stop.'.' Attorneys have nothing; to do ,with·it." 
T,li/¢.omdtitt'~e'finds'that'Kind' had knowledge of and a!)sentedto the 
terms of this message and the Committe~ notes the evasive'character of 
Voss's testimony on thispoint.6 .Kind's knowledge .of and consent to the 

'~ennsof"ttl~,rl;ldio!IT~rr( were manifested further by his It;tter dated Jan
uary 20, 1940 to Iwersen addressed to "Mrs'. Bailey" who'was admittedly 
a mail-drop in Switzerland for Iwersen. .' . . "" 
:.1 '. ,"," .• ',,;' '" ' 	 . 

"'Your :letter(January,. 6, 1940) has been answered by our wire of 
Jan~ary,18and.we ,await your furthe~ instructions .. before proceeding with 
this rnatter." '.' ',1 .• , I '.·'d· " . , , :." , , ",' . ,'; ','. 

In 'your leiier No. 325 of November 28 you and Voss already' confirmed the fact to ·me that' you 
are cooperating closely with Voss.:" ..,. . .. "', .... , . :'.' 

'~Today "I wrote ~ain to Voss in 'detail and requested' a letter' from 'ou in which once more 
yau and your;relatives' should' confirm the manner in which the transfer 0 the shares to the Estate 
•• to be. Understood." Will you please send the requested letter here as quickl:( as possible and not 
let yourself be inHueneed by the lawyers. The ·Iawyers need not' know' anythmg about the letters. 
Legalistically" the matter ,is as the lawyers bave described it but in reahty and iq'view of our 
cimlidential relationship the 'matter is nevertheless somewhat different. '.' "':', .. 

1!1 am looking forward w your letter. Please give my,best regards to your wife, yOur mother 
and your brothers and sisters... 	 '. . . 

0'''0: You talked w Mr. Kind at the time you ~rote this wire,.of,January 18: '1940, 'YOU' wld:.us? 
.•fA. Ycs;:;:: , ; '..,:' . '.'; ':1:- t! ; I;;.. 

"0: Did 'you talk tbe wbole wire over with him? . 
. " A. Well;' I set up the' wire' myself .. ' . 
"0: Did y'oi...,onsult'him on it, Ihough?' 
IfA. No~ on its c::wnposition. " "_ 

:.,'
'~O; You didq" consult. him on 'the. phrasing o( it? '. ,
uA.. No: . . . '::, . ' . . . .' 

. ·~O. J(ou apeast showed lIim. the. phrasing of it, thouglj? 
"A. I think 60, ,1 might have... . . '.. ' : 
"0. Before you sent it? 
"A. I might have, I don't recall,
"0: You might have? 
"A. I'don', recall it. . , 

-.,!", 

" .. 
."0. WeU, 1.00 re~izcd th?~ 'Jhc ~atter' wa~ .a~ ,extrc~~ly .,imPortant ;j~c; if. only

mtsuooerst3.ndingl· , :'" , '.' , . . ,"" '. 
"A. That is rigbt.. .,...'. .. ... , 'c' 


"0. You phrased it rather carefully, didn't you?

HA. Yes.'J' ~ ,: •. : .,- .!.J. .: . 


'.: ~:~i '/: :'L ! h'o. 1 : •• ,'HIi' ,"". 'It. t .J ' 	 ,.il :., : .. 

" 

';. 

to' avoid a' 
, .. 

; ; 
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, . Kind on' direct examinationcharacterii.ed· the radiogram as:' "." ore 
"So when we ,Sen~ that teJegramit was, to ;myway of thinking, nQ !Il :;~ '\ 

than stating a fact ,that the Estate is willing to 'discuss a' surplus if any 
should' ever be there,' butJ,Ldidn'tlook on' it as an obligation on my, part, 

.	or on tile,part of the Estate, to guarantee Mr."Iwersen ,0'1' the Kommandit 
~~ll~ft, o~ ally'\)ody, ~l~~: ov~r there,~, re~U,rn of, that su,rplu,ll·" 

. ~. " ,'.

JTheCommittee rejects this characterization and finds the·radiogramarid 

"'B.a.iley,letter'\;to:be what, on.thcir 'faces' they lpurport to be~'i.e;, :' ,'. 

i'(iy- An a~ission ofthe ownersl1i"p '.of ~he yeste<;l' sru;.re~\by ·H~nck,!!ls,. 


K. G.: "Should like t6 poirit' out onte ulore'inilltefest'ofHenckels'not 

in interest:of Estate." (Italics supplied~); "'l'"'' "l".,·\[L,' ,j' .:(,i: 

,,(2) A .Warning that if the iHerickels. ownership were, placed on record 

by the execution of. theletterofconfirmation.requested, by' Iwersen; the 

United States government would· seize"the ' shares: • ;'~Through,' desired 

ll;~ter i~ case of war everyth,ingcould ~e seized ov~r,$pO,~.09:~ :'\ .,;.:1: 

" (3) f'\n expression of willingness neverth"el~ss., ~9, CX,~C\1t!'! ,the. let~trr 

if Iwersen despite the dang~r of,s~iz4re irisi~ted:. :YW.iil;,~h$e1j YQI;1 

ijtill wish acknowledgment. ,Stop. Estate is willing to give this.'" . 

i.' .(4) . Then the last sentence of the radiograni,"AttQrli'eys 'nave'nothing 

to do with it";\apparently expressed agreetrient'\vith lwersen's'statement 

irims January 6,1940 letter 'to Voss;"·"'· >l ~"'suchah';tter has nothing 

to . do with the' steps which the lawyer takes:" . That' IS;' 'thai if;'upon,' 

Iwersen'i; £urtherinsistence the letter of confirmation wereexecuted.V;oss 

and Kind would conceal it from O'Connor & Farber thereby not'disturb~ 

ing the appearance of. the transfer fashioned by th~ orconnor!&,:F:<i.rber 

correspondence ,of October 24-November 6, 1939.: ,::i",;I.' ;';" j ,hi;\ 


iwersen ina.~etter to, Kind dated January,20;,'1940lIacknowledged' re
ceipt of-,the radiogram·; interpreted it" as: it iSi interpi'etedJ:by!!the..com~ 
mittee and having done so he ,was :propheticinhis, characterization·I.(j£ 
it as an instrument' ,containing dangerous disclosures.~. I.-,li"':' .:,,:. 

, The "boIrlbardment/~'asKind described Iwersen's.insistericc·\on getting 
an expression from the Estate as to a confirmation, subsided ;ifter, ,the 
radiogram andt~e '~~ailey Jetter'.'. Ti1'!! cor~~lx.>ri4~ce ,w?i~; ~sed,betw~en, the pa~tles, subseql,lently f9110)Ved'!lm~Qqnly:th~. \,pr~vloUS, pat; 
tern.• For exaIl}pl~?,Kindjn <,ll~tter t<,> ~'Y.e~se9 911~e4Ap:.~1 q, ~~:;;a'4:: 

"There is really;:nothing further wnich I cani write'to, you: o'n:the sub;' 
jectdiscussed h~re; ;"Mr. Voss has 'written'You ,several letters explaining 
our reasoning in'this:matter and:'I ibelieve'we should.nowlet-it.resi until 
we can, have a personaldisS4ssion abou~ :the :whole thing at some' future 
time.'~:': (Italics supplied'.) ..•d,·.·' '. I )" \,:l ,/,(, .... ,11'.:) :;,i:'''':)':' :;:1':' 

. w~ note al~that, 'aith!)Ugh,thecorre,s~ndet}~~.:of9ct~¥r"2t.-~oVe~~
ber 6, 1939 ,purported to .be a,nqffer ~roI11"l~e ,f:7t!l~~ia,9~f?}%~P~CC 

• "Today we. reeeh:ed the lOll!! telegram from Voss i~ reply. to my let~~r. (Jall,",ry, 6: .~940).
We were very surpn.sed tluU Y""" lelegraPhed aboul s""h a 11.."g al all, I'·",..sl say we """... 
llw1<Uht .1 possible Ihal )10" ,,,,,ld be so clumsy. We did not want any offic!aI:iloc:uments 'from 'the 
Estate but as letter (January 6, 1940) explained clearly enOUI\~1 we simply wanted.a "rivate a5sur~ 
ance from you. Therefore, a couple of lines would have su!bced as, for example,' of course"we 
will' agree to 'all points mentioned in your letter'Oanuary 6; 1940).' You could have signed,and
both your mother and two sisters could have siff!1e<1 their names. In tbis' wail we should have had 
the facts straigltt amongst uS so that if. unluck"y one of us should die; ·th. survivors would know 
what ha<l been agreed. But judging from your telegram yoU seem to· bave douhts; for' this reason 
we are no longer insistinF on a declaration. 1 must say, however' that we' were' very. astonished.; 
for in our opillion the official matter would not have been jeopardized in any way': ,·Proof that 1 
am right is to be made in Voss" telegram where he write. tilat the Estate 'i.. willing to,give assur· 
ance. But as 1 have already said we do not want a document from the Estate under any circmn· 

~, .....,.~. "" .• -="'..... 0"'" ••,.,...) 3 2 3 26 9 
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'Of that Qffer.by.lwersen, in-a letter'datedNQvember 1,1940 frQm Kind 
.tQ l;fencke!s, 1\~: G, Kind described the OctQber 24-NQvember P,1939,~~l::lwnge' as 'i(prQP()sitiQn by ffendcels, 1):. G. 'accepted by Kind: .

.··':""Ii.~~ a~cept~d~t 'in~; beginning 'Of ili~ W~i;"';Qur '~rdpositiQn fQ'r:;~ 
-transfeLQf the three'firms"~;', . ".: ,': :.:!.:, ". '.,""':" "i,. 

a cha'racterizatiQncQnsistent with afiriding that the OctQber 24-NQv~ber 
.6,. 1939. cQn:esPQndence was pursuant- tQ a plan· initiated by I wersen to. 
aVQid seizur.e., 'Of. the Graef & . Schmidt, Inc...stodc" FurthermQre, a .No
vl'!~llber.26, 1940. letter frQl11 BQnner tQ Iwersep, initialled by Kind,as_ 
sume9 : beneficial' ownership by H erickels; 'K. G::' . f' , ". • .""III .J •• ,.t \ '." ./. :.-" . 

"AlthQugh a PQssible surplus WQuld be taken care 'Of in accQrdance' with 
,Mr. VQSS'S letter! 'Of. NQvember 28; .1939 the legal basis ,is, quite different 
·becq.use theiunconditiQri~Uransferof the; st~s,doeEi nQt;allow. a payment 

.( 
'Ofa Poss(blesurplus/'" . ,I'. .,' ; 	 . 

.;" 	 The . letter : of'Mr.'VQSS 'Qf N Qvember: 28, 1939 was nQt intrQduced into 
the recQrd'Qf this' proceeding;" It was, hQwever, referred tei in 'the Janu
ar:y 6,"1940 letterfroin Iwersen·tQ·VQSS as fQIIQws: '::" .,' . ' 

'Ii. ' . ,;~Q~.N9;v.erriber!28YQuw~Qt~me a 'etter witil.Qut a ~umber.fromwh'i';h
l: se~. ~h~t YQll' t,lp.de.rstan~; cQl11ple~ely. th11t. ,t1'\e . transft;r Qfthes~aresin
P.~I:~ :qf. ~YIll~I1~ 1sa. pure fQrmaht.y; .~hati:()f cOJlr~~, ion~chty, .an ~ast~~t~~,(~tmu~~ t~~eplace' :1,.,.: . 

,The appare.nt: impQrtanceQf this letter makes its· absence frQm' the recQrd 
regrettable. .;',:." " "". "", , 

I ,·Again, 'On·,February '3, 1941, :Jwersen in a:letter, likewise initialled by
Kind, tQ VQSS emphasized:. .i " 	 . "',' ; 

:.,"We always ;cQme back tQ the same questiQn 'after the Estate has been 
satisfied ; what. ,is left 'Over belQngs tQ us and no.thing:can change this 
fact.'.··Itrwas,.under.:this:cQnditiQn that the transfer was made and thQugh 
fQr fQnnal reaSQns this ,.transfer was· uncQnditiQnal, nevertheless all 'Of 
yQU "are"fully" and: cQmpletely. infQnned.i.concerning !:the real. state 'Of 
affairs;"" "·"i·i,,,i:,· "'.".u;"·,,., "'. I, ".; '.' .. : .,'.'" ' .. : •• ; 

I 'One ~f;'the many' actiQns inconsistent with' the' cQntentiQn·that the 
OctQber'241NQvember'6,1939corresPQndenceeffected'a' transfer of the 
HenckeIs! Ki G:': interest in' exchange fQr a· diScharge 'Of . the Henckels, 
K. G. ; liability! was, the, prQPQsal by the l3:state in March 1941. that if 
further.payments were tQ be made on' the debt 'Of Graef & Schmidt, Jnc.to 
Henckels,:K. ..G...the interests, 'Of the Estate WQuld be41fft!Ct~c;I.!lnq.,ther«:~
fore, Henckels, K. G. shQuld guarantee a PQssibledefi~it.1I1 , . ":. 

The claimant cQntends that the letter-cable exchange QLOctQber2~
NQve~ber; 6, 1939 wasmQtivated by a desire tQ pro.tect the Estate's 
interest .as a 'creditQralJ,d nQt by a desire tQ CQQperate with Henckels, 
K' G/iri Cloaking its 'Qwnership, . 'Such desires were nQt, 'Of course, neces
sarily. mutually ·exclusive. . The· inachinery tQ effectuate q desire tQ 
prQtect the Estate's intenest as a creditQr :wQuld likew~se lelld itself tQ a 

' . .The E~t~te. "~ich,' a~ I said before ;. affected by ~e future payment 'io YOU, is of the 'oPinion 
that under these circumstances the finn of J, A: 'Henckel •• sbould assume a guarantee for a pos
sible'deficit, . Sucb a guarantee.need not necessarily be in tbe form of an agreement, but a' simple
leiter .stating that ·ille firm J. A. Ifenckels in case of a deficit is responsible towards tbe Estate 
would suffice . You make a hint to thii effect both in the penultimate paragraph of your leiter 
No. 365 as ';eii: a& itl'r,0ur leiter No...39!! SO that lVe ~~~~e ti1a~ .\he~i•• t)Ot~ing to"prev~nl fill.fillmenlof, Ill••. req...est.. .~. " .:' .... . . 
:.',>,.' ! ' .. 1.11',,.11 J'".:"'; ':,,;.. . . ': " 
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cloaking 'Of the. Gennan interest.: The Estate could,. provided;:Qf .CQurse, 

the cloaking ·.remainedundetected, strengthen: its PQsitiQn as.a· secured 

creditor, and at the same' time. cooperate in. :cQncealing the' PQsitiQn 'Of 

Henckels, K G. as:the leg-aland. beneficial Qwner.iQf.the stock. In the 

absence 'Of evidence 'Of a design tQ :clQak the German· interest, the. transfer 

of the stock in,exchange fOl:',a discharge of the. debt might .well represent 

'a nonnal, transaction, and 'One 1 reading merely,. th~ letter-cable exchange 

would .undQubfedly SQ cQnclude. :The. PQint is;.that,. the CQ~ittee fiqds 

that the Estate:was not mQtivated.lexclusiv:ely, bya desire .tQ.'protect its 

interest,: but tha~ .there was: a furt~er intention ami design tQ. cloak the 

Gennan. 'Ownership, .. : .• ; : '!.' :'i" .', :,' '. : : '."
. i" .' 

The ,claimant heavily relies upon .thedact .that the: Estate, fQllo.wing the 

letter-cable . exchange 'Of ,OctQber 24-:N Qvember .. :6, .released, its:'~laim 

against Henckels, K. G. and Iwersen. If iSQlated frQm the rest .Qf, the 

recQrd, ·this WQuid indicateJhat ;the· stQck .bad been validly transferred ,and 

that; through th.e .,release,. the.·Estate .hadgiven:Ahe ,ag·r.eed;excbange. 

CompletiQn. 'Of the ,clQaking, ho.wever, required the delivery 'Of the release 

and,if the:finding Qfldo.aking is:sQunGl, the release is.merely'a part.Qtthe 

rnachinerY:'necessary tQ: effectuate the cloaking •. If; ,as contended. by the 

claimant, ,there· was' nQ.intenf.tQ ~lo.ak the interest Qf· Henckels, K;. G. and 


. the Estate, wa.!la secured .. creditQr· with dQubts on thevalue:Qf'ihe sc::curity, 

one is then faced with the .questio.n: o.f why,. .under such circumstal;u:es,.the 

Estate was·:willing to· release. Henckels;.IC G.·against·.th.e PQ,s~iQUity of a 

deficiency judgment.. Granted, hQwever, .theintent.todoak: .the :a:n~w,er 

is apparent fQrAhe release·is ,then partandparcel.Qf the cloaking"adding .' 

tQ the. appearance 'Of ·,reality. 'Of the transfer. (The :Comrriitt.ee ,is,;there7 


'. 	 fQre,' unable tQ: attach any' unusual significance: 'Or .weight. t.Q, the; releas.e. 
The claimant further cQntends that: the CQnduct. 'Of· .the partil!&. after" ~.e 

'j, 

'letter-cable eXchange'is.,the beSt., evidence. Qf,.what ,the partie~,:th9ught 

they had agreed. tQ and, that ;the Estate in fact acted as the :Qwper, 'Of the 

stock by:'.( 1) ,voting tcdiquidate . ~hecQq)Qration ,and; 'Obligating it!!elfto 

cQnclude the liquidatiQn within three, years; ,,(2) .;.receiving .ipl.9.,41 

$58,000.00 asa liquidating !dividend; ·and· (3) "endeavDring to, ,.find,;' ~ 

purchaser fQr the. factory after· the '.outbreak QLwar"with ,Gennan'y .in 

1941.. Such acts, are, ..hQwever,:·nQt- incQnsistent with the .ip.tent to clQak; • 

fQr such an intent :required the Estate. to. ,act as thQugh it were: the ,QY"ner. 

,:

'Of the, stock.· ; :Such actiQn, cQnsistent with; bQth, the,thoor;y: 'Of cloaking 

and the· theQry ,'Of' a bQna' fide :tr:ansf.er.,..cannot control· the, pr.epQnderanc~ 

'Of the:evidence,·.which shQWS an intent tQ clQak.. :. ,.:. ., ,,: ,., ":., ',.,j. . . 


In reaching this: :cQnclusion,: we have beencQntrQlleclby the 'clQaking 
" .decisiQns arising 'Out o.LWo.rld War 1.11.; The evidenj:;e :o.fc1~jng in. this 
" 


proceeding is~ in the! QpiniQn 'Of, the CQmmittee,. mQre extensive and ..per~ 

suasive than the evidence described in any 'Of ·the cases cited. : . Tfte ,CQUrts 

in thQse cases· were· compelled generally tQ rely uPQnt!:te .inferences' tp pe 

drawn frQm all the' circumstances. and were nQt· aided: .by manifel)tatiQn$. 

Qhntent· as i specific as those fQund in this reco.rd .. In every :P.lse except 

Hodgsllin· v. V.·S.,"; the stock was seized by' the CustQdi~n QlJ, ~e' th.eQry· 

that:. a transfer"absQlute on' its 'Own face, by !In:''enemy;' tQ~· unQn~ 

enemy/'·.was an attempt tQ ClQakl the'''enemy'~ interest. .. ·IJl,~ch ~~e it 

-: . .. . , .', '1 . !.: . . .' 

,0 SteMr v. Wallate, 269' Fed. 827 .. (S.D.N.Y. 1920),affinned 255 U. S. 339 (1921); Mm v. 


Carvin 3 Fed. (2d) 182 (5 D.N.Y. 1921)" Hodgskift v: U, 'S:; 279 Fed. 85 (C,C,A; 2d,' 1922);

MaOQ ;,.. MiIIN', 296 Fed, 973. (Apr>. D: (i 1924);- LOIS' v.. MiII~r, .4 F. (2d) 293. (App. D. c. 

1925); Ebert v,Miller. 4 11. (2d) .296 (ApI}, .J). C. 1925), ap~al ~'sn:.ssed, 296 U,: S, 666 .(926); 

T·/wrsch V.' Miller, 5 'Fed, (2d) 118 (Art).· Di C. 1925). appeal dlSm ...ed,.274 U;; S. :76~ (1927h 

Matheson v. Hicks, 10 Fed. (2d) 87: (E. D, N, Y. 1926). . ' 
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was' possible that the transaction was: (1) a bona fide 'sale motiv;:tted by 
normal considerations of mutual commercial advantage; (2) a boria fide 
~~saleof the burning house ,to Crassus"; (3) a bona fide sale for some other 
reason, e.g., to comply with the Sherman Anti Trust Act; (4) a gift ;or 
(5)a cloaking device, having no substantive effect on the enemy owner. 
ship.. In each case the daimantsoffered testimony, as in this proceeding, 
tending to show the good faith of the. transaction. Except. in Metz v~ 
GarVin,S the .courtsl seemingly attached more weight ·to the surrounding 
circumstan<les. than. to the direct affirmations of good faith and, in the 

, attempt) to 'classify· correctly the transactions, compared the normal in
cidents of each category· with the incidents of the transaction:in question. 
Similar·analysis.o( the 'evidence in this proceeding places the transaction 
in question; in the 9pinion of the Committee, in the category .of a cloaking . 
device. :;.. :,;' ", i ." " '. 

. i "At the '.hearing, the various letters exchanged. between I wersen, Voss, 
Bonner and Kind subsequent to the letter-cabl~ exchange ofOctobr 24
November. 6,' 1939, were admitted into evidem::e qver.the objection of the 
claimant. ,; The objection' was grounded on the contention that neither 
Voss·nbr:Bonner were employees or agents of the Estate and 'therefore . 
that. nothing they said could be binding on' the Estate,and on the con~ 
teiltion that since'the letter-cable exchange of' October 24-November 6, 
1939 's(!tforth a complete contract, 'no subsequent correspondence could 
have' amended the contract ··unless the a.ri1endment was . supported by 
adequate· consideration. ; These contentions are answered by the .Com
mittee~sfinding: tha(:the. purported transfer· was not intended to be an 
effective1transfer·and that Kind as the sole active trustee had knowledge 
of. and assented" to . that fact;· . The evidence therefore was p1'Operly ad
mitted: not to establish a;subsequent modification of an existing contract, 
but'as'primary evidence of the intention of the parties at the time of the 
purpor~ed transfer.' If. the preponderance of the evidence showed a valid 
tT-arisfer'of the :stock ·followed by' negotiations in respect of :any surplus 
realized~ and: if . the negotiations' resulted in an exchange of offer and· 
acceptance,:the' .question: would then . arise . whether a promise to· account 
for a ','surplus" was supported.bY detriment to. the p'romisee bargained for 

• as an exchange for the promise. It would likewise then be necessary to 
consider 'Generat: Counsel's argument that· if Kind intended to create.a 
new contract,through the letter-cable exchange of October 24-November 6, 
1939, Iwerseni did not and Kind 'would be estopped from disputing lweI'" 
sen's .interpretation. I~ ~he light of the find!ng tha~ the stock was not 

. eft:echvely: transferred; 'It ,IS not necessary to dISCUSS either argument. . 
. : Following· the' issuance' of a tentative determination disallowing the 
c1iJ.im:on the finding that 'Henckels~ K G. owned· the stock' at the date 

, of1vesting; the claimant submitte4 a proposal for modification,supported 
by 'a; brief. 'The proposal.was to recognize the transfer of the stock to 
the Estate and to find that~'-as a condition of the said transfer ,the Estate 
.agreed withHen~kels, K. G. and Iwersen that in the event the . Estate 
succeeded, as the result of the sale of said stock, ·01' a liquidation of the 
corpO'ration, 'inc: realizing more . than the amount of the. Estate's claim 
against Henckels,K, G:; Iwersen'and Graef & Schmidt, Inc.;·then such 
surph,ls funds should be paid over to Henckels, K G. and Iwersen". It 
was also proposed that this. finding be "without prejudice, however, to the 
making 'and issuance, of a, new Vesting Order relating to theaforemen
tioned pOssible .surplus~'. This proposal is, apparently, Qottomed on the: . . ~. . ,~ ,. 

--:-. ";"':(:-:t~Y:::~~Jtt'::l>;~\:~;b->i21h/.'.:..:): ~...f.._ 
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idea that, as stated in the supporting. briei,"lwersen never sought more 
than a right tOliec.eive. any sl.\r.plus which the: Estate: might. realize on tl)e 
disposition of the stock'.'.' ,:Tllisproposal is .based, however, on a failure' 
to grasp theJuH 'sjgnifical;lce of the finding .that the transfer of the stock 
was a cloaking aevice.- The Committee finds that tqere Was not a bona 
fide contract to transfer and 'not a bona fide transfer. Any arrangement I· 

for tile ,dispQsition.:o£ ,the "surplus~~..wasnecessadlysubsidiary to (lnd :
i 

4epet}dellt \.JPClQ .the; effecti'!'eness of the. transfer.l The proposal is, in 
effect, a i suggestion t1~at,.the cloaking be :Ji1ade. partly effective. To give
re~ogni~ion to such .aIl~rraJ1gement.w.oulq.be to· sanction a means'designed 
tQ evadethe,Tr.ad,ing:with the eQemyAc;:t.:-.,lfthetransfer of the stock I.' 
from HeTl~els; K. G. to ,the Estate had. been ,valid" and if, following the 

i 

trallsfer, a binding contract had been entered igto,obligating Jhe.Estate,.' 
i£.,it realized n:tQre than, the. am.ount of its claim·as.a creditor, to pay any 

:;sl1rplu~ funds" realized: tp: Hep.ckels, J<. G:, ,the, cJq.imant's contention 
w()ulcl be. sound. anq;would necessit;1te a Q,ivesting oCthe stock and a 
vesting of the jnterest, of. Henckels, KG,! int1!e.. "surplus".. General 
COJ.1Tl!ie1 points out,,in. his brief· replying .to cl\limant's bri.ef supporting i " 
theproPQsed; In9dification; that the refen:nces to;"surplus" found in the 
corF,e~pondence are I').ot restricted to a' transfer of cash remait'\ing' after 

:ti: 

the claimant .ha,s obtaine.9 $.130,OOO.OQ from the.sale of .the stock or of the 
!ls.!let~ ;of the c()rporation, but extenlli:lroadly to. cover post-war: return of 
th~ s.to.:;\s or the busilless itself, that is the equity.in~whatever fomit may 
ge ,!-f~er, Pliyment of! the debt to the ~tate. It seems patent to the Com
mitee. th'at1fiencke1s, K 0., a clebtor, in. COWIl1unicating with the Estate, 
l,l Sel;ured,creditor, use~. the word "sllrplusn ~nd ~any siIllilar.· word or 
phrase <is. deSj:.r;iptiv~ Qf the ben!!ficial ip~~res~ in ~he subj~t of thep,ledge. 
Ariyreferenc~thento tJ:te rig~t of .Hen~kds, K. p. to !i. ~·surpll.ls ' is by ,i. 
ne.cesdsary imPElicition ~ d~~~ "thatt,he:~h!lres.)¥1ve,~en e.tI~tiyelyt~aps~ ...ferre to the state.. . ". " '. '.. . " .'. . ;! 

.T.he ~~avamE:~9! the.c~:,l.iW;.both in. the bro\l-d}~.rm in. ~h!ch the. claim Ii 
II'was orlgtnally presente4 and In. the.hmited form m which.lt was . stated H>in the priefsupporting thepropqsal'to modify the tentative determination, .. 
" was that the 1939 :transactiontransferred to. the daimantsthe entire legal t! 
I:~~d ; benefiCiai . i~~ere,s(i,n :~he: v~sted ,'stp.<::k: t' While the, claimant; there IT 

fore, proceeded on the theory of the abandonment by the Estate of'a JL 
security inter,e~t.in th". stock, ~t has been assumed for tJ:te purpose of this 
proceeding that such' a' security. interest' did ~ist.. Tlw'Committee, there Ii " 

jl; 

.! 

for~, in .di~llowillg th~ claim.·does so \Yithout prejildiceto ;whate~er. rights ";! ' 
the daimantsrriay have ·as.secured' creditors in the premises.. ""'. : '-I' 
•.. The' t:ommitte~, therdore, fmds'that ;·Hen~kels,;K. 'G~ did not intend 
to transfer' to tile Estate'its interest in' ihe:Graef' & Schmidt, Inc. stock ; 
the record transfer was iritended bY' Heptl;(els; J(. G;. to \Xlnc~l and; cloak 

,to 

the retention and the continuance of theHenckels,KG. ownership; 
Hermann .I:l. Kind,~s: 'the. sole active trustee here,' had knowledge of and 
assented to"the subterfuge; and at the date' the Alidl' Property Cu'stodian 
v.es~edthe sha.res.ttl(~y, ~(!re oWl,led by" EI~~~~el!?i,~, G., ~ pa~i0n.al of a 
qeslgnated enemy.country (G<;rmany,). , . .... . '.' 

dClain1' No: 401' to 100 shares of the common capital stock of Graef & 

Schmidt, Inc. vested by Vesting Order No. 770, dated January 21:, 1943; 

is accordingly disallowed' without· prejudice, however, to the security 


. righF.~! if" fllly, o,f ;the tf:~S.~<;~~, :.f JP~ ,EsW<; of ~~r,n1ann M.; IQl1d,. , .' " 271 '. 
".MARCH.21•.1944, .. ".,!." "":"" ''','' •. '.' · .. 323 f 
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j ·,lNTHE~1"l'El,{OF """'.:, L 

LEOPOLDH; P.' KLOTZ, and, NORTH AMERICAN ,_ i, 

'.,r" ~'.- 'IN¥ESTING CO;, INC. ',:.i , •. i,., 

':,·Dockets,No.9 and 10. Claims· No. 553 and 554•. 
1.;' • " : i':' ., ! , " " . • '. ; . . ;,~ , _. ,- ,.1 i;' ~ j. 1 Z 

, . $TA!EMEN! OF CASE ;;" :.'. I"~ 
'This proceeding was initiated by ,Notice of:Claim No. 553 (dated 
March 29,1943) filed, by Leopold a P. Klotz and by Notice of Claim 
No. 554 (dated, March 25, 1943) filed by the North American Investing 
Company, Inc., 'a Delaware Corpbrationi'pursuantto regulations issued 
by the Alien Property Custodian on March 25,1942 (7,Fed.·Reg.2290) 
and amended December 1943,(8 ,Fed.': Reg, '16709}., The'~laims were
consolidated for a hearing. " .. , .,:i,,,. ,r .' .,i', '. 

. The Custodian 'by Nesting Order No.3, dated, April 7,194~ (7 Fed. 
Reg. 2698), vested: certain' properties consisting . of- notes' issued'by 
Lpscombe Airplane Corporation (hereinafter referred to· as Luscombe) 
.to LeoPold H. P. Klotz, (hereinafter referred to as Klotz),collater;u 
notes issued by North American Investing Company, 'Inc., (hereinafter
referred ito as the North AmeriranComp,any) to Klotz, collateral security 
dep9sited with Klotz to secure payment of the collateral notes, a contract 
between 'the North American ,Company and Klotz, and all the interest of, 
Klotz in shares of Luscombe; all of which property is described in detail 

' in 'Exhibit "A" attached to Vesting Order No. 3.~ The vestingorderalso 
, recited, among other things, a finding that the property v.ras the property 
of nationals: of a foreign' country designated in Executiv'c . Order 8389.' 
. Klotz's Notice of Claim alleges that the claimant is a * * * . subject U 

of it friendly country, Liechtenstein * * *"and the Notice of Claim 
of the N Ofth'American Company alleges that the claimant is H* * * 
a Delaware corporation; all its'stockholders, officers and' directors are 
American citizens residing in the United States." Each Notice of Claim 
apparently asserts. title wall the property 'vested by Vesting Order No.3. 
' The Order for and Notice of Hearing' was published on':T ariuary 8, 
1944 (9 Fed. Reg. 350) andcopies were se,rvedon the persons designated 
in Section 2 of th~Notices of Claims and Oli'the persons described in 
Exhibit "A" of the Vesting Order as registered,ow~ers'of shares of stock 
of Luscombe. :-" <",' . '>' ,.! d'.i ',': .. ,,::, ',.'i,.. 

A hearing was held in the National Press Building, Washington, D,:C;
pefore the Committee on January 20, 1944.' , . ", .. , .. , , 

, McMahon, Dean & Gallagher; by Brien McMahon and R. r Condor, 
and Robertl>en:et appeared on behalf of the claimants; A. Matt Werner, 
General Coullsel of the Offi<:epf Alien Property Custodian, by Elmer 
Cunningham, appeared on behalf of the Custodian. The claimants sub
mitted a proposed determination onJanuary 31,1944, and General Counsel 
filed aresp<?nsive brief on'Ma,rch 16, 1944. A tentative determination 
)Vas issued to the ~rtie5 on April 8, 1944; No propos.¥s for m~ification
were submitted. ,. . ' .... '", . 
',The transcript of testimony at the hearing and all eXhibits received in 
evidence are hereby incorpora,~ed by reference into andconstitu~e' the
basis of this determination: ", .' , . .. 

DETERMINATION' 

The claimants so clearly satisfied their burden of proving ownership on 
the <late of vesting of the pX;0I,>erty subject to Vesting,Order No.3, that 

i . "',_ ~_: .:.. ,\1" 
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an extensive, recital oi:theevidentiary facts relating to ownership seems 

unnecessary. Xhe,£acts"as' found, may be briefly summarized as follows: 

" One Leopold Koppel, a citizen.and resident of Germany,was the grand

father of claimant Klotz. He died inJ933 leaving an estate of'an, estimated 

,value ,of one hundred million:reichsmarks,.(approximately"forty million 

dollars)". Klotz's :mother, one.of..thelthree children of Leopold Koppel, 

shared in his estate. During the period 1937 to March, 1939"the claimant 

Klotz received fromhis parents as a gift approximately one million dollars. ' 

He used this fund to: acquire an interesLin Luscombe, purchasing Lus

combe ,shares and making loans to Luscombe either directly or'indirectly , 

through the North" American ,Company; ,.There is no evidence tending to 

contradict K1otz~s,testimony that he owned, the assets so 'used and there 

is no reason ,to believe that he" held such assets in. trust for any person or 

that;he had 'acquired theassets,in any manner'other than that indicated 

above.; In corroboration of Klotz's testimony as, to the ownership of the 

funds used, in ,financing Luscombe,: hispar~ts, who ,acquired Liechten

steinian citizenship ind927 ,and .who: now' reside :in New York ,City. 

asserted througll an, affidavit that ,they gave the claimant, their only child, 

$1,114,000;, ." ,:, : c'., , ' 


,'. North American,' Investing Company, .. Inc., ,is a Delaware corporation 

organized by Klotz for the, purpose: of acquiring and holding shares and 

other interests in: Luscombe., 'T~e vesting was apparently on the assump

tion ·that ,Klotz: was acting as a, cloak. for enemy interests. A cloaking 

transaction ",vas indicated, at the time of vesting, no! only by the obscurity 

of the source of the.funds employed, but also by the circumstances relative 

to the organization of the' North ,American : Company. , ,Although the com

pany was'organized' and financed by Klotz, 'apparent control over it was 

pla€ed·in ian American citizen,' whose capital, contribution was. merely 

nominal. Furthermore, :tlierewas ,a:laboredattempt through the use of 
 r 

. 	stock options and similar devices to 'effecf.a change:in the relationship f 
between Klotz arid Luscombe. ' The evidence establishes however that the 
purpose;o{ placing apparentcontrol'in an Americancitizen~d thereby 
apparentIybringing about a change in the relationship between Klotz and 
Luscombe--:-:-was not to mask the true relationship from the eyes of the 
Alien Property Custodian;: but to satisfy' a regulation' of the Civil Aero
nautics ,Administration.' i. Luscombe 'was' engaged in manufacturing and i!. 

selling a small sports airplane and ,the' custom' of the, trade required the 
issuance of a certificate of air worthiness, before consummation ,of a sale. 
It ,was, . therefore, a competitive necesSity thatsuch certificates be issued 
to the seller, Luscombe. A regulation' of the Civil Aeronautics Adminis
tration; however;: apparently prohibited issuaJIce of such certificates to a 
company in which more than 25 percent of its stock was owned or con
trolled by one not a citizen of the· United States, and Klotz 'was not a 
citizen of the United States. The Committee is persuaded that these con
siderations motivated the organization of North Arneri¢an,and the placing 
of apparent control. over it in the hands ,of an American citizen .. Whether 
the regulations of the.Civil Aeronautics:Administration were in fact satis
,fiedby this device is :not an issue in this proceeding. "For th~ purpose of 
this proceeding it is merely'necessary to find, and the C~mmlttee 'does so 
find, that' the vested property:was.'owned by North Amencan or by Klotz 
as their respective interests may appear, and that. neither North, American 
por Klotz Was acting Qn behaJf of or as a cloak for allf other person. , 

The claimant, Klotz, is a resident of the United States and wa3'2eg-2 72 
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dent of, the United States at the date of vesting: He was for many years 
a citizen of Germany, but we find, for the purpose of this proceeding, that 
he became ,a citizen of Liechtenstein not later than 1939. Liechtenstein, 
is a neutral and unoccupied state. ,Acertificate of Liechtensteinian citi~en. 
ship was issued to him on Augl,lst 25; 1939, but 'was made retroactive to 
1937 at which date it appears that his 'parents had acquired similar citizen. 
ship.. Klotz, furthermore, twice 'obtained a State Department visa on his 
Liechtenstein passport. Kloq;was, therefore, at the date ,of vesting, a 
national of a foreign but, neutral and unoccupied state .. 

' 'It becomes necessary; to consider whether. the claimants, on the basis 
of'the facts found above, are entitled to a "divesting" of the,property. ' 
, If the property h,ad been vested after.July 6, 1942-the date of Execu

tIVe Order 9193 whIch anlended Executive Order 9095-the answer would 
be;in'the affirmative because Executive Order 9095 as amended by Execu
tive Order 9193 clearly contemplates that, unless good reason to the con
trary appears, business enterprises and litigated claims of residents of the 
United' States,even' though they lle' citizens of enemy,countries,l are not to be vested. . ': ":'. , 

In this respect Executive Order 9095 as amended by Executive Order 
919:3 paralleled in substance Section ~ (c) of the original Trading with' 
the enemy Act which, did not permit citizens of an enemy country who 
were residents of the. United States to be treated as enemies ,unless the 
President' sq ,required I;>y proclamation. Suc\1a proclamation was not
issued., . ;:', . ' . : . . , " ;. 
' ,The ; Vesting, Order in this proceeding was; however, issued prior to 

July 6;194;2 andrecitt~s that it is an expression of Presidential authority 
under Section 5 (b) of the Trading with the enemy:Act as amended. ,On 
.the' date of the' issuance of the vesting order the Presidential power to 

.. vest "any property or interest therein, of any foreign country or national 
thereof," had been delegated to the Custodian by Executive Order 9095 of 
March 11,1942 (7 Fed. Reg, 1971). Executive Order 8389, as amended 

' April 10, 1940 (5 Fed. Reg. 1400) relating to the freezing powers of the 
' Secretary oUhe Treasury, granted to the Secretary, among other things, 
the power to regulate transactions and property interests of "any foreign 

, . country designated in this order or any national thereof" (Executive 
Order 8389; Section 1). E:xecutive Order 8389 also contains an elaborate 
definition' of the term "national" which includes "any person who has 
been domiciled in,or a subject, citizen or resident of a foreign country 
at anytime, on or since the' effective'date of the order." fExecutive 
Order 8389, Section 5E(i)}. This definition of "foreign national" was 
incorporated by reference into Section 302 of the First War, Powers 
Act, 1941, whiCh amended 5 (b) of the Trading with the enemy Act into 
the form operative in this. case.~ Therefore, the term "foreign natio~al" 

1 "The term 'designated enemy country'. shall mean any foreign COUntry again.t which the United 
State. has declared the existence of a state of war (Germany, Italy, Japan Bulgaria, HunR'ary and 

Rumania) and any other country with which the United Stat•• is at war lm the future. The term' 

'national' shall have the meaning prescribed in section S of Executive Order No, 8389, a. amended, 

provided, howe.,..,., that person. not within desiR'hated enemy countri.. (even though they may be 

within enemy-occupied COuntries' Or ·are.s) shall not be deemed to be nationals of a ae.riil'l<lted 

en.m" c"",,,try unless the Alien Property CUstodian determine.: (i) that such person is controlled 

by or acting for Or On behalf of (including cloaks for) a desiR'hated enemy country Or a person 

within such'country; or (ii) that such person is a.citizen or subject of a deSIgnated enemy COuntry 

and within an enemy-oecupied COuntry or area; or (iii) that the national interest of the United 

States require. that such person be treated as • nation.I' of a designated enemy country • ..... 


. (Section 10 of Executive Order No, 9193,) (Italics supplied.)., . 

• "AI! •• • orders ~ • : heretofore· r • iSSUed by ••• the ,President. or the Secretary of 
the Treasurr under the Tt'adin,f with tb~ enemy Act of October S, 1941 (40 Stat. 411) ••• are .hereby ;' ,., ratified •.• , ..... (Itahcs;s"pplied,) .. '.. '.. ; , . 
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as defined' in Executive Order 8389 and as. employed in Section 5 (b) 
as amended and as used in Executive Order 9095 before its amendment 
on July 6, 1942, seemingly 'encompasses Kloq for he is by his own claim 
and testimony a citizen of Liechtenstein which is a foreign country 
designated in Executive Oraer 8389, as amended, and hence is a. "foreign 
national." For the same reason it would seemingly include the claimant, 
North American Investing Company, Inc., ,because although, it is. a 
Delaware Corporation, Klotz, a foreign national, held a "substantial part" 
of its "notes" and other. "'obligatior.s"> [Executive' Orqer, 8389, Section 
5E( ii) }. ' , " ..•. .' " ,,'I' . . .', ," • " 

The grant to the ,Custodian of the wide authority to' vest a 'was ac:' 
companied, however, by authority to adopt, in' his discretion, a vesting 
practice: less extensive.', The Custodian .did adopt a vesting practice 
less extensive than his authority, a, practice substantially corresponding 
to the provisions of the, July 6, -1942:amendments to Executive Order 
9095 and to the policy expressed in Section 2, (c) of. the original Trad
ing with the enemy.,Act. The vesting practice-as far 'as pertinent t6 
this 'proceeding-was not to vest the, property'of' residents of. the United 
States regardless of citizenship, except on information serving as the 
basis of an adininistrative judgment of, cloaking.II' ,', .." . , .' , ' 

A similar development has taken place under Executive Order 9193. 
By Section 2 (d) of this Executive Order, the Custodian has granted 
the right to vest ,any such property "in 'which any foreign country or 
national thereof has' any' interest."· However, -in ~he publication in which 
the Custodian announced, his program thereunder there was no mention 
of seizure of neutral owned patented property, but only.' of enemy and 
enemy-occupied.property~ See "Patents At Work 1943,~J'especially pp" 
5-7. This practice, less extensive than the right 'granted' in' Section 2 (d) 
of Executive Order 9193, has resulted in' divesting .orders in patent cases 
in which the divesting is on the ground of.a mistake in'vesting-cortected 
by finding that the. claimant is not a national of a designated enemy 
country-'-,but without traverse of the finding recited in\the vesting order 
that the claimant is a national of a' foreign ,country. See Divesting 
Orders 32, 33, 35, 37, 38, 57." ! f :, ,::", " " ,',;, ,: ' 

We conclude that the administrative practice of the Custodian during 
the 9095 period is based upon a: construction of the broad terms of Sec
tion 5 (b) as amended and of Executive Order 9095 which reflects the 
earlier legislative policy expressed in Section ,2 (c) of the Trading with 
the enemy Act and which is'itself reflected in the July 6, 1942 amend
ments to Executive Order 9095'.. We' further conclude, that while an 
administrative construction is open to change' by' the agency-as, the 
exigencies of the situation change-the unchanged practice does. outline 
the standards whereby' the agency p~rports to act as eff~ctively as jf 
they were expressed in, aregtlla):ion. It f()llo';Vs, thf7refore\ that,i1f. the 

. I. ; " '3 ',' ~ , .,' , 

• u ••• and aft)' /Wo/1erty or interest of allY fCJf'rit1ft. cOtml,.." or utilH'Ull thereof shall vest, when, 
as, and upon the terms directed by Ibe President' • .... (Section 302 of. First War Powers Ac~ 
of 1941.) . (Italic. supplied,) '." " '" " '", "." 

."•• -.and any pro~ty or interest of any country or national thereof shan vest,tuhe.,.. ;f/an~
,,(>Oft the te,."... directed by the Presidenl • • .,.. . It seems inoonlestible that Congress intendecr
tha' tbe Custodian should be free to adopl a vesting' practice, accotding to the exigencie, of tb<C\J 
situation, less extensive than the power to vest property of any person who has been· "domiciled in . 
or a citizen or'resident of a foreiflT1 country on or at any time since the effective date of tbis order'(Y1
IExecutive Order.83.89, Seclion SE(il]. Executive Order 8389 'W" directed to the lask of reguA , 


. 1ating transactions in the economic warfare which ante-dated Pearl Harbor and obviously was no~ ""'" 

directed to the narrower problem of ve.ting property--a problem not arising until 'Ibe outbreak of.....,..,. 

the war. (Italics supplied,) ; , , " ..... ~ 


.$ Gmeral Counsel's brief states '~tso far a~ we are aw~re no cases arose durin~ !"e.909S 'period

in- which .the veSting'was .o~ the 'gt"Ound of ~~!ional intere.st' apart- from ctoaki,,!g!' :.' ' .. 
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light of the Custodian'spracticej a vesting which proceeded: from the 
assumption-subsequently proved to ,be . erroneous--that .there was a 
"cloaking" transaction' inv~lves such II mistake. of . fact as authorizes . a 
~'div.esting." . . :' .. .' . . ". . ..' .' ' :: '. '; :. 
. In :so holding,. we do nOi-mean . that .the Custodian may not by regula-

.tions al ter the construction manifested by his practice; nor do we mean 
that a. practice in respect to vesting. is relevant ·to the exercise. of super_ 

. visory powers. We do, not suggest, furthermore, that an ,administrative 
practice is controlling in purely discretionary judgments 'on matters not 
relating to the construction of jurisdictional statutes or Executive Orders; 
nor do we,suggest that a divesting is possible merely because experience 
has demonstrated tbat a given vesting was less sound. as,a matter of policy 
than it at first appeared.. We hold merely that the well established 

. administrative practice of. the Custodian with respect to· vesting. during 
the 9095 period justifies ·the finding· that the vesting of the property of 
one' who was at the time of ,vesting a residen~ of the United States and 
a citizen of a neutral and, unoccupied. foreign coul}try-based upon the. 
mistaken belief that he was a··"c1oak~~:+-:-COnstitutessuch a mistake. of faCt 
as authorizes a remedial divesting. :. . . '. ". ',' ," \. . 

Tl;iEREFORE; for the purpose 'of. this! proceeding;: it-is the:determination 
9f the. Committee that: . :, '. ,: i '. "",' 
.1. The properties vested by, Vesting Order No, '3. were 'owned 'at the 
date of vesting ,by Leopold H. P .. Klotz and .the North American lriv;esting 
Company, Inc:,;as their. respective interests may appear; '" .,; , . ,,: 'f 

2.. Leopold H.P. Klotz was at the date oi'vestirigflrid is.:riow:a resi
dent of the United States ..:.. ,'.. i 
. ;3. LeopoldH,. P; Klotz ,was not at the date of :vest~ng ;and. is not '!Jow a 
na.tional of a designatedenemycouritry.,.. .... ' , ' ; 

4.·.. North American lnvestirig Company, Inc., a Delaware CO'rporation 
was n<;lt at the;date.of vesting, and is .not now.a national of a, designated 
el}emy country,·...". '. .,: • :; ,;, :-: 

. .5. T"'llt the nationalintere!}fdoes not require the retention oHhe vested 
property. . .. ,'.' . i.,.: .. " Jr' !f 

.. Accordingly, the claims of Leopold H. P,Klotz and North. Americarr 
Investing Company, Inc., ,'are,.hereby :allowed.. .,' 

·MA.X 2,·1944 ....... ,: ... i:·.",;, :1". "':i', i...... ,.,•........,. 
( .' A l 

! "t: ,.!,:' \ Ii' .'..:. 
'Ii ,'" I" M ' , .. ' ,,~.'Iii· . l~' 1 , . N: THE, ATTER OF , , . 

," "!'! 'i,'JQ:PU~!KOHN": ," '/. 
;: 

' C/ai1!'" Nl!', (A.P,(:.,..17) A-;118 .. Ifockf!:tN~, 85.. 
I;' ,1. 

I STATEMENTbF THE CASE::' "', 
'This proceeding ~as initiatedby,Notice of Claim' (APC-':'17) No. 

A-418, dated March 12, 1945, filed by Julius Kohn pursuant to amended 
regulations issued by the AlieQ Property Cust,odian on: Decem!>er 11,

. 1943 (8 Fed. Reg. 167(9). . .......... '," '. 
The Custodian by Vesting Order No. 201, dated October 2,' 1942 (8 

Fed.' Reg: 625), vested; among other things, aU' right, title, and interest 
in United States Patent No. 2,027,294;,as prqpertyoj JilPIS Sil~rknopf. a 
national of a foreign country (Austria)..! .... ... ::.. .,. . 


The Notice of Oa}m alleges that the' title. to the patentwas.assigried

to the claimant, Julius Kohn, on December 11, 19.36. " . "," 


'The' Order Jo'r and Notice of Hearing :waS served.upori ..the claimant. 


." "JULIUS' KOHN ! :i 113 ;: 

Pursuant thereto' a· hearing was· held before the Vested. Property Oaims 

Committee in the Office of the Alien Property. Custodian, 120 Broadway, 


. New York City, on July 25; 1945. Henry Ruhlappeared on behalf of the 
claimant, and, John· EmestRoe::(and subsequently, his successor,' Raoul 
Berger), General Counsel, by George:B. Searls and DavidiM ..Williford, 
appeared on behalf of the' Custodian. . The General' Counsel's brief was 
filed on:September 21, 1945. :A Tentative Determinatioll disallowing the 
claim was issued on October 24, 1945. No proposals to modify;the 
Tentative. Determination having beeri ,received, ,the Tentative' Determina
tion ,as hereafter set forth is hereby adopted, and· issued ~s .,the . Final ., 
Determinationiri.thematter. ,::: ;; .,: .. ':.' ;'," "" " 
. -The transcript !of testimony taken at the hearing and all exhibits re- . 


ceived in evidence are hereby incorporated,. by reference .intoand con" 

stitute the basis of this determination., '.' .,'" ' 


The claim iS,hereby disallowed for .reasOl?S: ,her,einafter· stated. 
'. ; _>' i . ;. '. ~ , : .. " 

! • '."
", 

DETERMINATION.,
. ; ;t,'

.. , " 
j 

This proceeding concerns :United States Patent: No. 2,027,294, which 1· 

was 'issued in January 1936 to the inventor, Hans:-Silberkriopf, a citizen 
and resident of- Austria, and vested 'by' Vesting Order No. 201. The 
invention relates to a device for ·lighting· pipes, cigarettes, or ,cigars..,' " 

The claimant, Julius Kohn, is without question an eligible claimant as 
to nationality. The only question in this proceeding, therefore,is'whether 
the claimant has sustained his burden of:proving·thathe had at the time 
of vesting 'any "interest, right, or title" in the patent in· question within 
the meaning of Section 9 (a) of the Trading with the enemy Act; as 
amended. See Sturchler v. Hicks, 17 F. (2d) 321· (E.D.N.Y. 1926); L
Stohr v. ,Wallace, 269 Fed. 827, 840 (S.D.N.Y. 1920) ; affinned sub nom 
Stoehr v. Wallace, 255 U. S. 239 (1921) ';Thorschv. Miller; 5 F. (2d) i: ~ 
118,122,123 (App. D. C.1925), appeal dismissed, 274 U. S. 763 (1927) ; 

· D.raeger v. Crowley, 55 F. Supp. 906 (S.D:N.Y; May 29, 1944) ;,'Para· 
graph IV. Rules on Practice and:Proeedure of the Vested Property: Claims L 

[.! .
Committee. , "'. . ,', . 


The claimant contends that the, legal and beneficial ownership of the 

· patentin question was 'transferred to him :without consideration' as :agift 

by the inventor, Silberknopf,~in December 1936.··.Ge!Deral Counsel urges 
that the claimimt has failed to carry his burden of proof; on the issue as 
to his complete ownership·of the patent.; "l : •.• , ...:, .... '.'J;' ., 

Because of the lack of definitive testimony, the Committee is constrained 

to conclude that the claimant has failed to satisfy, his burden of proving 

that the legal and ,beneficial interest· in the ipatent was tl."ansferred~o,him 

by Silberknopf. . " '.' . j ' ,
.• 1,' 

The claimant, Julius Kohn, came to the United States in 1927 and be

came a citizen in 1933., Before his arrival ill the ..UnitedStates.in 1927, 


· he was for some time a customer of Hans Silberknopf,: the inventol." ofthe 
patent in question. Silberknopf was engaged in the, business of manu
facturing the lighter and related products in Vienna, Austl"ia. Apparently 
the claimant purchased the products ,of the-Silberknopf manufacturing 
concern for resale in the markets of Continental Europe. It appears 
that the claimant did not have at any' material time a financial interest in 
the Silberknopf manufacturin/{concern .. ;In. addition to the claimant's 
association with Silberknopf as a customer"heW,as for a long t~mea dose· , 

· and intimate pef,solJal frielld of, the inv.entor hut not a relative.".:3o 23. 2 7 4 
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After the claimant came to, this, :country, in 1927 and up to',the time of 
Silberknopf'sdeath: in ,1938, the claimant acted as Silberknop£'s exclusive 
sales representative in the United States;' During the,period from 1927 
to 1938;it appears that ,the claimant imported from the 'manufacturing 
firm ,in ·Austria subsJ:antialquanti~ies of merchandise on open ,account. 
In 1938, at the time' ofSliberknopf's.death,.it appears,that the;dai~nt 
owed,. Sil_berkho~f . for. goods purchased".in the, sum, ,o( ,!a~proximate1y 
$24,000. '" ''', .'," 

$ome time· in 1936 or.' 193] .thecIaimant: began mantlfactuting. in New 
York, under the, trade: name ,of I,mco. Company,.a Iighter.-which I.the 
claimant testified was unrelated to the Silberknopf invention :and' which 
he claimed. was: a superior device. : ,It' appears, that 'the Imco Compariy 
was solely owned by the claimant ... It is further' noted that ,the claimant, 
after commencing the manufacture in New York of a;competitive lighter, 
apparently' continued to import, lighters from Silberknopf, ,and that' in 
1938 the claimant was indebted to Silberknopf for merchandise imported 
up to that time in the sum 'of 'approximately $24,OQO. The claimant 
testified that some time ,in 1936 he discovered that a firm in New: York 
was rriarketing a: "copied~' lighter which was manufactured in Japan, 
and the claimant .then notified Silberknopf, of the alleged infr:ingement. 
The claimant testified that he advised SilberknopfHto do something about 
it:' and that Silberknop£ responded by stating, ','It will-be hard for him to 
sue' the ,people, ,so, I give 'you the, patent )and if somebody. infringes 
~ ,. ':.' you go to court and stop them." According to.·c\aimanfs . .testi

-mony; SilberkJ!opf stated, further ;!~Here is'. t~e ,patent" do what you wal,1t 
.with it." ,:,,, ',' ,.', ", , ;, ' ,: 

: That the document' of . assignment ,was executed in December 1936, 
immediately following; the; above discussion relative to the, alleged in
fringement, warrants theco'nclusion that. at the time both the assignor 

. and the. assignee had in i mind thelransfer only of the bare legal title. for 
the .. purpose of placing the claimant in a position to take whatever court 
action he considered appropriate. under the drcumstances.· " 

'There is no evidence in the record indicating- that claimant ,did take 
any court: action· to prevent 'the infringement: of ,the patent after here
ceived.the assignment. ,It may be that ,no 'action wasitaken because of 
the diminished : commercial value of the patent,<:but the claimant!s testi~ 
mony that' the patent had only, a nominal, value is apparently. out, of line 
with his further testimony that in 1938 he owed Silberknopf the sum of 
$24,000 for goods purchased presumably aftel' 1936. The record does 
not contain any evidence that indicates that the $24,000 obligation arose 
ou'f of, transactions not related to. the: patent in question. '.,!' : 

The conclusion reached by the Committee is not based upon disbelief 
of the factual testimony offered by the claimant. Accepting all of the 
testimony in this proceeding as true, the Committee is nevertheless con
strained to conclude that the' evidence falls short of being sufficient to 
establish an absolute gift'ofthe patent. ,The evidence offere~ more readily 
warrants a conclusion that the assignment was made solely for the claim
ant's :convenience',in haridling infringement suits rather ,than that it was 
an outright gift of the legal, and beneficial interest. : ,', ' ::,'" 

THEREFORE, for the purposes of this proceeding, it is the determination 
of the Committee that the claimant; Julius Kohn, has not established by 

. satisfactory and convincing evidence' that he ,had at the time 'of vesting
such a ,title or'interest in the vested property as would s.upport a 'right 'of 

I.'; 
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recovery under Section 9 (a) of the Trading with the enemy Act, as 
amended. 

Accordingly, Claim No. (APC-I7) A-418 is hereby disallowed .. 

DECEMBER 10, 1945. 

IN'THE MATTER OF 


DOROTHY KRETS LEHMANN 

Claim No. 398. Docket No. 16. 


STATEMENT OF THE CASE 
This proceeding was initiated by Notice of Claim No. 398 (dated 

February 26,1943), filed by Dorothy Krets Lehmann pursua.nt to amended 
regulations issued by the Alien Property Custodian OJ'! December 11,1943 
(8 Fed. Reg. 16709)." . 

The Custodian by Vesting Order No. 29 (dated June 18, 1942,7 Fed. 
Reg. 4633) veSted the following property: 

"All of 'the right, title and interest of Franz B. Lehmann, Philipp Eli
meyer, and the Deutsche Bank Filiale Dresden of Dresden, Germany 
• * •. in the 1,225 shares of the common stock of J. M. Lehmann Com
pany, Inc. (a New York corporation), register<:.,d in the name of Franz B. 
Lehmann '. • .... .. "," 

. The Vesting Order recited, among other things, a finding that the shares 
were the property of ' nationals-of a foreign country (Germany) designated 
in Executive Order No. 8389, as amended. . 

, By Special Order No.1, dated July 16, 1942, the Custodian, upon the 
basis of a determination that "the right, title and interest of Franz B .. 
Lehmann,PhiIipp Elimeyer or the Deutsche Bank Filiale Dresden of 
Dresden, Germany, in said shares of stock is. the absolute, full and complete 
title thereto," ordered the J. M. Lehmann Company, Inc., to cancel the 
record of. ownership of Franz B. Lehmann and to issue a new certificate 
for the shares in the name of the Alien Property Custodian; The Company 
complied with the order. . ' 

The N orice of Claim alleges, in substance that the claimant, Dorothy 
Krets Lehmann, has an interest in the shares by virtue of certain orders 
of the Supreme Court of the State of New York, New York County, 
which were 'issued in a separation ofmarriage action against her husband, 
Franz B. Lehmann. 

The Order for and Notice of Hearing was published on August 10, 1944 
(9 Fed. Reg. 9755),and a copy' was served upon the claimant's attorneys 
of record. . 

A hearing was held before the Vested Property Claims Committee, 
Office of Alien Property Custodian, Room 614, National Press Building, 
Washington, D. c., on August 23, 1944. Guggenheimer and Untermyer, 
by Mitchell Salem Fisher, appeared on behal f of the claimant. . John anErnest Roe, General Counsel, by George B. Searls and David M, Willi
ford, appeared on behalf of the Alien Property Custodian. J. M. Leh r' 
mann Company, Inc., intervened by leave of the Committee, and Berle C\J 
and Berle, by Winthrop H. Kellogg; appeared on its behalf. Proposed (Y) 
findings and supporting briefs were submitted by ,the claimant on Septem O,J
ber 18, 1944, by the General Counsel on October. 3, 1944, and by J. M . C'")
Lehmann Company on October 5, 1944. Reply memoranda were sup ,


, , 
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mitted by the claimant on October 12, 1944, by J. M. Lehmann Company 
on October 18, 1944, and by the General Counsel on October 28, ,1944. 
A tentative determination disallowing the claim was issued on January 
31, 1945; and ,oral argument thereon was heard on March 22,1945. ' 

The transcript of testimony at the' hearing and all exhibits received'in 
evidence are hereby incorporated by reference into 'and constitute the 
basis of this determination., ", 

The Committee ~er~bydisallowsthe claim for t~e reasons herein
after stated. " ' , 

DETERMINATION 

By Vesting Order No. 29 and SpecialOrderNo. 1 the Alien Property 
Custodian vested 1,225' shares of the 'common stock of:]. M.Lehrriann 
Company, Inc:,'a',New York corporation. ,: The shares so vested were 
carried 'on the books of the Company in the name of one Franz, B. 
Lehmann, a citizen and resident of Germany, and, pursuant to,the direc
tive'in SPecial Order No. 1,' the Company issued to the" Custodian a 

, certificate representing the shares;': ' \: ' "; , , ' i,', ",', ' 
," The !=laimant, Dorothy Krets Lehmann, was born in Hungary in 1892' '.,; 

and in May 1927 b,ecame a citizen of the United States by naturalization, 

In Dec:emlJ~r" 1927 she married Franz B, L<;I1man11.' alldresideq, witli him 


I 
I 
) 

in Dr(!sden, GermallY, until her return ,to the 'Pt:tited States in 1934. 

! It is not contended that she was not a resident and a citizen of the United 


" States at all times material to this proceeding, and, therefore, as ~o her 

,I, nationality, 'not an eligible claimant to the "vested property. ',,:. :.i "i ' 


, Frariz B.' Lehmann, the hu~band of the' claimant" is' and has 'been; at' 
alI material times a, res,dem and citize~ of Germany: It'appears;that'he: 
was the',soleowfll'!r' of J,' M: Lehmann Macpinen Fabrikof Dresden, 
Germany, and had acquired by 1927:-from the estate oUhis former 
wife; one Laura ·Krimz of ChiCago, Illinois-the shares of J}-M. Lehmann 

,C()mpany, Inc.;iwhich are the subject 9f this proceeding:';" ,: "" "',' ii 

In '],\[arch'of 1938,the claimant instituted in the :New 'York' Supreme 
Court' all action for separation' of' marriage 'against ,her husband.: 'He. 
appeared by 'his attorneys/arid a' final judgment 'of' separation-"-awarding

' alimony in the sum of $550 a month-was granted 'on JarlUary'13;iI942. 
'This judgment does not 'refer to the shares in question.' 'i 1 "'. " ". I' 

In a supplemental proceeding within the'frameworkof the matrimonial' 
action for, separation and'under Section 1171~a 1, oHhe ,New: York-Civil. 

, ",: ','" ,. ,;' :! ' l};,!",,·, f:/;,"', 
1 Section 1171", provides: , ,.., " " 
.• 'Sequestration of defendant's property i1t aCl~on for divor~eJ. leparatio~, "~,.~n1tvl!'tmt t';"~re' 

de/tmd...t cannot be """.-ally served and there .. /Jro"""ty Wlth'n the stat •. 'Where' in an aelton 
for divorce, separation, annulment or: ~eclaration of. nUllity of a void marriage -it ,appears to the, 
Court that the defendant is' not 'within' the state, or cannot be foun<l therein, or is concealing him~ , 
self therein, so that process cannot be personaHy served upon him, the court may at any time ,and. 
from time to time rruike anj order or orders with"out notice directin~ the sequestration of 'his prop. 
erty; both real and l"'crsona and whether tangible or intangible, within the stati:, and may appoint 
a receiver. thereof, ,or by injunction ·or, ~herwise .take t~le same into it~, po~se5sio~ an~, ~on~o1. ;
The property thus sequestrated and the mcorne therefrom may be applied ,n' whole or m part
and 'from time ,to time, under the direction of the ,CoUrt and as justice may require, to the: pa)~~: 
ment of such sum or Sums as the court may, deem it proper to award. by order or ju~gment as', 
the c,ase may' be. and during the pendency of the' actIOn or at the; termination _ thereor for the;,~~. 	 educatian or maintenance of any of the children of a marriage, or for, t~e suPtlOrt of ~the wife.; 
or fOol' her .expenses in bringing ano carrying on said action and the proceedings· mcid~nial thereto' 
or connected therewith; and if the rents and profits' of the real estate,' together, with the other 
prOoperty SO sequestrated, be insufficient to pay the sums of money, required, the court) uPon Such 
terms and conditions as it may _Jlrescfibe, 'may . direct the: mortgage or sale of 'suffictent:of said" 
real, estate: to' pay such ,sums. The' Court may. appOint the' wife receiver or sequestrator in. such 
cases, The ,court mny authorize. the wife to use and occupy, free of any liability for rent 'or Use' 
and occllf)ation 'or otherwise, any house 'or other suitable property of her husband i a. a dwelling
for herself or herself and her, children, and may likewise tllrn over to hei for ,the use ,of ,herself, 
or herself "nd her children' any chattel or cbattels of her husband. The relief 'hereinpiovided for 
is iit addition to any ,~~d ,~:verY; ,other remedy ito which:th~ l1'\'if~ m~y,b!" "'1tI,I~,I'~der th~ b,w",': 

..... 

/ 
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Practice Act, the New York Supreme Court issued the two orders upon 

which the claimant rests her present claim ;--one on April 30,1938,ap


, , . r matrimonial receiver and sequestrator of the property within 

Franz B. Lehmann, and one on,January 29, 1942, which 


in substance ordered J. M. Lehmann. Company,with certain qualifications 

hereinafter described, to' issue'toher as recl'!iver and ,sequestrator a cer" 

tifi~ate representing, the share~ in question. 


The Company resisted the order of April 30, 1938, on the, ground, 

among others, that Franz B. Lehmann had pledged :the shares iIi 1937 

to the' Deutsche Bank Filiale Dresden of, Dresden, Germany (herein"" 

after referred to as the "Deutsche Bank"), and that upon default by Leh

mann on the obligation secured by the pledge, the bank had foreclosed 

and sold the shares to one Philipp Elimeyer, who'then had requested the 

Company· to issue. a certificate, in his name .. Elimeyer, is and has been, 

at all material times a citizen' and resident of Gennany. ,The claimant 

pressed her .application for an· order directing the Company to issue a' 

certificate to her, contending that the 'pledge and foreclosure were fraudu

lent and collusive as to her, and:the Company applied, without success, for 

a modification of the April 30, '1938, order so as to permit it to comply 

with Elimeyer's'demand, Then, 'after an official reference for fact find

ing purposes, the Supreme Court of New York, Special Term, Part I, 

entered the, order: of 'January 29,: 1942, which, as stated ,above;directed 

the Company, subject to certain qualifications, to issue',a certificate rep~ 

resenting the shares in question to,the' claimant as receiver and seques:'" 

trator;' Franz'R' Lehmann appealed 'from ,the January 29; ,1942,'order 

and in May' 1942 the Appellate Division granted a motion· to' dismiss 

the.,appeal unless the record was ,filed on or before September 17, '1942. 

The record was not filed. On June 18, 1942, however, the Tustodian 

executed Vesting Order No. 29 and pursuant totheCustodiah's SpeciaF 

Order No. I, a certificate representing the shares was'issued in the name 

of theAlienProperty'Custodian.' Admittedly neither the Deutsche Bank 

nor Elimeyer was' Ii party to the proceedings in the New, York Supreme 

Court.";',,, "',' '." ""i';'i 


In this proceeding the c1aimant,seeks to have theAlieri Property:Cus-: 
,;'todiancause, the Company to issue to her a certificate for the shares.pur~, 


suant to, the .two orders Qf the New York Supreme Court; thaHs, she~ 

asks {or possession: of the vested property. She contends, that' the ,shares 

were subject to the orders' of April 30, 1938, tlnd January 29, 1942, prior, 

to the vesting and tJ1at "by reason of these. orqers. ,. ."., ,any title, 

which, at the time of' the Vesting Order, ,the, enemy aljeniha<i, was a' 

title encumbered by. the lien and force of .the receiverslIip.'1 . " ;.. 


.' General' Counsel contends in SU1:lstance that the orders of the New. 

York Supreme Court were not binding as to the interests of Elimeyer and 


. the Deutsche Bank, and that their interests under the 1937' ph:dge anq 
thl'! subsequent foreclosure were senior to the interest of the' clflimaIlt; 
which "starts with the sequestration order of April 30, 1938': unlesstfie 
claimant proves "that, as a matter of fact and apart' from .those orders;i 
the 1937 pledge was fraudulent as ,to her.'" " ; " ",'. . to 
.The intervenor, J: M. LehmanriCompany, 'Inc., tak~s the position'in r 


substance that under the Trading with 'the enemy Act,as amended,' and C\l 

Executive Order 9095, as .amended, 'the Custodian is empowered in the cry 

national i~terest to vest. and' administer property whic? is affected w~th C\.l 

an, enemy 'Interest and "It would be contrary to the 'pohcy,of the Act and 


('f") 



I 
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the policy of the President's order, to turn over the stock and the attendant 
i • 	

control of the Company to the claimant" regardless of whether or not 

"Mrs. Lehmann; as receiver, acquired any interest in the stock under any 

state law or grant of authority." The intervenor further contends in the 

alternative that the claimant has not. shown any interest in or riglJt' of 

possession to the shares-because (1) she has not impeac~ed Elimeyer's 

title, (2) the orders of the New York Supreme Court dId not effect a 

valid sequestration of the shares and (3) if Section 8 of the Trading 

with the enemy Act is presently effective, nevertheless the claimant does


'not come within its provisions. " 	 ' 
The question presented in this proceeding-and the' merits of the 

several contentions-will be clarified by a statement of the general princi
ples which are applicable. Property vested by the Custodian becomes 
property of the United States at least in the sense that proceedings to ' 
recover it are against the United States and must be based Upon statutory 
permission to maintain such an action. Cummings v. Deutsche Bank 
& Disconte Gesellschaft, 300 Uo'S. 115, 120-121 (1937). The necessary 
statutory permission is found in Section 8 and in Section 9 (a)' of the 
Trading with the enemy Act of 1917. Section ~ (a) affords relief to 
any person-eligible as to nationality-who proves that he had at the 
time of v.esting "any interest, right, or title" in the, vested property, and 
Section ,8 protects such a person who had a security interest as therein 
defined. A Section 9 (a) reclamation suit is made by Section 7 (c) of

! the Act "the sole relief 'and remedy" available to a claimant. Ahrenfeldt 
L 	 v. Miller, 262U. S .. 60.(1923); Kahn v.Garvan, 263 Fed, 909 (S.D.N.Y. _ 

1920) ; Cummings v. Hardee, 102 Fed. (2d) 622 (App. D" C. 1939), 
certiorari denied 307 U" S. 637 (1939), The administrative relief pro
vided by Section 9 (a) and by the ClaimsR~gulations of the Agency is 
based on the same statutory permission and subject to the same limita
tions as a Section 9 (a) reclamation suit. ' 

.' f , We may state at the outset t~at the Committee'does not in this deter

minati.on pass upon the disputed question of the validity of the 1937 
.i 
pledge; Whether the pledge was valid and the shares' were therefore 
owned at the time of vesting by Elimeyer, or whether the pledge was 
invalid an.d the shares were therefore owned at the time of vesting by 
Franz B. Lehmann-in the' sense that the pledge transaction constituted 
fraud upon'the claimant_is immaterial in this proceeding in view of the 

, " Committee's conclusion as to the Custodian's authority in the premises. 

Both Franz B. Lehmann and Elimeyer were and are "enemies" under 

Section 2 of the Trading with the enemy' Act" as amended, "foreign 

nationals" under Executive 'Order 8389, as amended, and "nationals of 

a designated enemy country" under Executive Order 9095, as amended. 

The Custodian is not, in the opinion of the' Committee, authorized to 

divest himself of possession 'of stock owned by "enemies" under the facts 

before, us in this proceeding .. It is assumed arguendo, therefore. through

out this d,etermination that, as contended by the Claimant, Franz B. 
Lehmann 0wned the shares at the time of vesting. 

The question then is whether the claimant is entitled to possession of 
the shares under the two orders of the New York SUpreme Court. This 
dert;nds; in the first instance, upon' what interest the two orders purported to glve to her." 	 " 

The Order of January 29, ,1942. directing J. M. Lehmann Company 

f,_ 
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to issue a certificate to the claimant as receiver and sequestrator con
cluded with the following paragraph: 
, "ORDERED, ADJUDGED AND DECREED, That the foregoing directions and 


order to J. M. Lehmann Company, Inc. and, the Clerk of the County 

of, New York, are subject to the obtaining of such license issued by the 

Secretary of the Treasury of the United States, pursuant, to and as re:' 

quired by the Executive Order of Hon. Franklin D. Roosevelt, Presidt;nt 

of the United' States, No. 8389, of April 10, 1940, as amended, and 

subject to any necessary' permission from the proper authorities of the 

United States of America under the First War Powers Act of 1941,and 

in the event any such license or permission be necessary, said J. M. 

Lehmann Company, Inc. and the Clerk of the County of New York be 

and are hereby directed to apply for said license and permission and to 


'take all necessary and 'appropriate steps for the obtaining of same.liZ , 


To the extent that the claimant rests her claim upon this order, it 

must, in the opinion of the Committee, be disallowed. The order is clearly 

not absolute in its terms but contains a condition precedent making·the 

approval of an appropriate federal authority necessary to the effective

ness of the order. Inasmuch as the Secretary of the Treasury was'then 

th~ appropriate federal authority, we observe that <,t license was not issued 

by him pursuant to Executive Order No. 8389: Insofar as the Alien 

Property Custodian became the appropriate federal authority , he ve~ted 

, 	 , . ;, I, 

• Other pertinent portions of the January 29, 1942, order are as follows:, ~ 
"ORDERBDj ADJUDGED AND lJECREBD, that the rel)()rt df Honorable James A.· O'Gorman Official 


Referee, dated the 10th day of December, 1941, and the'supplemental report of' Honorable James 

A. O'Gorman, Official Referee, dated the 12th day of December, 1941, be and the same hereby 

are in all respects confirmed. and in accord with said' reports it is. hereDY 


"FOUND, ORDERED AND DECRE'!.'!> that the alleged pledge by the defendant Franz B. Lehmann of 

1,225 shares of stock of the J. M: Lehmann Company, Inc. ,to the Deutsc~~ Ban~ Filiale Dresden 

ot Dresden, Germany, and tlle alleged foreclosure sale by said bank to Phllipp Ehmeyer'were part

of a fraudulent and <XIllusive arrangement devised by tbe defendant Franz B. Lehmann to impair 

and destroy the rights and rentedie..,f tbe plaintiff and it is further " 


"ORDERED, ADJUDGED AND ORCREED, that J. M. Lehmann Company, Inc. pay over to, the plain

tiff as receiver and sequestrator, the fund of $2,589.49, the property of the defendant Franz B. 


. Lehmann, now in the possession of said company, and it is further,·· . " " 

HUROERED, ADJUOOED AND DECREED, that J. M. Lehmann Company, Inc. make entries, on the 


,stock transfer book showing transfer of title of the 1,225 shares' of stOCk now upon its books in 

the name and title of the defendant Franz B. Lehmann, from tbe defendant Franz Bo' Lehmann 

to Dorothy Krets Lehmann as receiver and sequestrator appointed pursua~t to t;he order of Hon. 

Julius Miller, a Justice of the Supreme Court, dated tbe 30tb day of April, 1938, and it is further 


• uORDERE;D, ADJUDGJU) AND DECREED. that saId plaintiff~receiver is not to exerci~ any : rights ·to 

such slock until the further order of this Court and it is further ' , " 


uORD,£RED, ADJUDGED AND DECREED. that J. 'M. Lehmann Company Inc. accept certificates for 
1,225 shares of stock of 1. M. Lehmann Comllany, Inc. tetidered by Rudolf Wullen, whicb tender 
was made on behalf of ,Philipp Elimeyer, an alleged purchaser, and thereupon said J. M. Lehmann 
Company, Inc. be and is hereby ordered and directed to make Said certificates of stock surrendered 
and thereupon to issue in lieu 'therefor a certificate for 1,225 shares of stock of J. M. Lehmann 
Company~ Inc. in and to the name of the" plaintiff as recetver and sequestrator and upon the issu
ance of said certificates for 1,225 shares of stock in and to tile name of the plaintiff as receiver, 
the company is -to mark said certificate with or notation that said certificate is subject to such claim, 
if any, as shall be made hy the Deutsche Bank Filiale Dresden of Dresden, Germany, and sub.. 
iect to such claim, if any. as shall be made by Philipp Elimeyer the alleged purchaser on the alleged
foreclosure sale, and to deliver to the plaintl~ as receiver and sequestrator the certificate for said 

, 1,225 shar~s of stock so issued and with. said notation, by delivery of same, personally to the plain. 
tiff as receiver and sequestrator. and It IS· furtller ' 

hORDERED, AOJUDGED AND DECREED, that said pJainLiff~receiver is not to exercise any such rights
'to such stock until the further order of this Court, and it is further' , , 


"ORDERED, ADJUDGED AND DECREIlD~ that the Oerk of the County of New York'be and i. hereby 

ordered and ~irected to de)iverto J. M.. " Lehmann. Company, Inc. for t~e sole purpose of com· 

pliance blt said company With the foregomg order and chrectlOns, the certificates· for an aggregate

of I 225 shares of stock of J. M. Lehmann Company, Inc., heretofore introduced and marked as 1"

exhibits in' evidence at the hearings before Han. James A. O'Gorman, Official Referee, and it i. 

further ' ' " .' ' , r--
. HQRD.lRED, ADJUDGED AND DECREED, that the foregoing directions a,nd order to J..14- Lehmann 
Company, Inc. and tbe Clerk of tbe County of New York, are subject to the obtmmng'of such· C\I 

license issued by tbe Secretary of tile Treasurx of the United States, pursuant to and as required (Y)

by the Executive Order of Hon. Franklin D. Roosevelt, President of the United 'States, No. 8389, 

of, April 10. 1940. as amended, a,!d subject to any necessary permission from tbe proper 'authori. C\Ities of the United States of Amenca under the First War Powers Act of 1941, and in the event 
any such license or permission be necessary, said. J. ,hI. Lehmann Company', Inc. and, the Clerk C"'".)

of the County of New York be and are hereby directed to apply for said license and permission

and to take all nec.essa~y and appropriate steps for the obtaining of same.1t '. . ," , 
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the shares pursuantto Executive .Orders which were issued by the .Presi
dent under, among other things, the authority granted to him by Title 
III of the First War Powers Act which amended Section 5 (b) of.the 
Tiading with the enemy Act. The act of vestinK was, of course, antipOdal 
to the granting of "permission" to iss~e a certificate to the claimant. It:! 
other words, the Committe~ interprets the concluding paragraph of the 
order to:be a recognition by the New York Court of the possibility that 
th~ outbreak of war and the then enemy ownership of the shares nlight 
. result, as itdid, in the exercise of the. federal war powers'in respect to the 
.shares and to be a manifestation by the. New York Court of' its intent in 
that event that its order not .be incpnsistent with action s6 taken by the 
federal government: In short, the vesting of the shares necessarily riega
,tived any "permi~sion" to i~sue the. certificate to the claimant; acol1di~ 

. 	tioil precedent' .to· ti1e effectiveness of the order .was therefore left 
unsatisfied; and the claim to' Possession is, according to the term~ of the 
prder" as though the order had not been issued. '.. ..... , " . . "" 
' ,To whatever extent the order of April 30, 1938-appointing the claim

ant receiver and seqi.te~trator of the, "shares of stock of the J. 1\(. Leqma!1 . 
Company, Inc. (a New York corporation) owned by Franz B. Lehmgrirt"n 
and' restraining, the ):ompany' from' transferring the property withi.n the 
state' 'of New York'of Franz B. Lehmann-is inconsistent with' the order 
6fJanuary 29, 1942, it must he heldto ha~e been superseded' by the later 
'order and thus subject, in its effect, to the condition qualifying the later 
order. We would disregard the awareness· of the New York Court of 
the new factor inserted into the picture by the outbreak of waraIid we 
would disregard the' very terms of the later order, were we to hold, as 
contended" by the. claimant, that the later, order did not supersede the 
prior order lls to possession of the shares. The words ofthe, Jater ,or-dex:

'.' were not, in the opinion of the Committee, su~lusa:ge...' .. 
Since the claim to possession of the veste<l shares rests upon these 

orders of the' New York Court, and since the orders did not, for the 
reasons 'above 'stated, purport to give to the claimant possessiot:l of the 
shares as against the e~ercise .by the federal government of its power to 
capture enemy property, :we conclude,that the, claim to PQssession must pedisallowed. . '. 	 '", 

The intervenor contends that regardless of any interest that may have 
",: 

:1 

been acquired by the claimant under the state laws, it would be contrary 
to the policy of the Act and of Executive Order 9095,' as amended, td 

1" 
allow the present claim. ,The Committee believes' this argument. to be 
sound, aUeast to the extent that it is applicable to the instant claim; that 
'is, we agree that had the January 29, 1942, 'o~der; been unconditional; 

I~.- the; claimant would nevertheless not be entitled as against the Custodian 
to possession' of the vested shares' under the Trading with the enemy Act, 
as amended, and Executiv,e Order 9095, as amended. ' . ., .. 

. In the treatment of this argument of the intervenor, it must beempha
sized that the present claim does not present the question: which would 
arise if the claimant had been arnled at the time of.vesting with an absolute 
judgment for a sUrJ:!' certain then due and owing, and if the shares had 
been allocated to the payment of the judgment by appropriate state action. 
1'hat is not the case here .. · Here the shares were at the most merely in 
custodia legis; that is, merely subject to the futher order of the .court. 
A<;Iditional steps. were required in the state court before the shares COUld 
be sold or otherwis~ }I.S~~ t(), satisfy the judgnlent.' . 
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But Executive. Order 9095, as ainended, provides in part: 

. "2. ·.The Alien Property Custodian is authorized and empowered to 

lake such action as he deems n~cessary in the national interest, including, 

but not limited to, the power to direct, manag~; supervise, cont~ol or ve~t,

with respect to: .'.' .. , . ,. .." . , . """ . 

. "(f) any property 'of any nature wp,atsoever which iS~Il 'the process or 

administration ,by any person acting u'nder judicial supervision' or' which . 

is in partition, libel, condenmatioI1 or other similar proce~dings an,d which 

is payable or delivera~le ~6,·~:)I'.c'ai~ed ,by, a desigp.ated e.nemy~oulltry

or' national thereof." '" .'. d ..', , .. , . , " ,
I, 	 , 

If the reiief sought in this proceeding were grant~d and theC~stodian 

caused a certificate to' be issued' to the claimant as matrimonial receiver 

and sequestrator, it wou~d:appear that the shares would then b~ "property

* . * '. * in the process of ,administration by [a]perS()n' ;lcting under 

judicial supervision .'. .• which is claimed by * *. * an lenenlY1 

national" whi<;Ji' the Custodian would be "authori~ed ana empowered" 

to vest. If so; the Custodian,' would not be called upon to perform the 

"~dle ceremony" of diyestin~.,tlie property and tit.en re'..v~sting it. Sttfrchler 

v.Sutherland, 19 F. (2d) ,999 (E.D.N.Y: 1927), reversed~m other 

groun~s.23 Fo. (24) 414 (C.<;:,:A. 2di1928). l':f() +ea~oI1.hasbe~~ <J.dY~lfced, 

or deciSIOn Cited.. to the effect that the property presently clamied IS. not 

sql,larely within the four corners of this paragraph' of Executive' Ord~r 

9095, as amended. .' ,,'., . : :.! .. ;' " .. " ...... , :.,,': i:' '; .. ', . I" 


, ,Although the;Custodian's authority to' vest 'the subject shares under 

Executive Order 9095, as amended, seems determinative of ' the instant 

claim, it isiwell to: note that there is no inconsistency between this result 

and Sections 8 and 9 (a) of the Trading with the enemy Act, as amended. 

III other words,. "Ye do not find in Sections 8 .and 9 . (a), of the Act any 

iflt~t . t9 grant: po7sessory relief to a creditor' who ,~ad,at the !ime <?fI 

vestmg pllrsued.:h,is state remedy, merely' to~h€;!. poutt, :of qiusmg hiS 
debtor's property to be in custodia legis., . "i.,::' 

Section 9 (f) of the Act provides:. ' 
';E~cept ~sh~rein pr~video" th~' ~on~y or pther property .conveyed, ! 

transferr~d, as~igQed, deliyered, or pai~ to the Alien Property Custodian, J 
ishalhnot, be lial;lle. to Jien, 'attacQ.01entj garnishment", trustee, process, or r 

ex:~u,tion, or ~ll;bject tR any or:der or decree of.ariY'!;P4rt." ,. " I 
i. 

This .section'specifically.bars a' creditor from pursuing, after vesting,his 

ordinary ··in ·rem remedies of attachment,' garnishment, or. receivership.' 

A nglo-Continentale Trust M aatsc happi; v.' A l/g emeine Elektricitaetsgesell~ 

schaU, 12 N.Y.S. (2d)964 (Kings Co:, 1939) ;'La Meterie v. James; 6 F; 

(2d) 479 (App. D. c.. 1925), affirmed 272 U: S. 731·(1927) ; K{iscinski 

v. White, 286 F.: 21l'(E. D. Mich:S. D., 1923),'~ection 9:(a},'how
ever, grants two distinct substitutional renledies to:h::reditor. A person 

"to whom any debt may be' owing from an enemy" whose property was 

vested, is entitled not to possession of the property but to payment of the 00 

debt.3 . On the other hand,:a creditor who has a security interest \vithin f' 

the meaning of Section 8 of the Act "may continue to hold said property;" . C\J 

~hat is, i~ entitled to its poss~ssion. A perso~ establishing a~y proprietary (Y') 

mterest m' vested' property' IS, of course, entttied to possessIOn thereof as 


• Such claims are no'I,present,ly being' 'procc,;ed bv ihe Offic~ of Alien. Property Custodian.,. See ~ 

Cabell v, Markham' (CIV. Actton No, 26-30~. S, n.N. y,. January 3, 194,1. reversed. 'No. 279/ ,"' >II 

C.c.A. 2d, April J, .1945. Petition {'!r Certiorari to ,the U. S. Supreme Court, No• .1Zn •. granten 

. June 4; 1945).' .. 

~'l';.·1·· 

http:groun~s.23
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one with an "interest, right, or title"in the property within the meaning 
of Section 9 (a). Sturchler v. Hicks, 17 F~ (2d) 321 (E.D.N.Y. 1926); 
Stohr v. Wallace, 269 Fed. 827,840 (S.D.N.Y. 1920), affirmed sub nom, 
Stoehr v. Wallace, 255 U. S. 239 (1921); Thorsch v. Miller, SF. (2d) 
118,122,123 (App. D. c. 1925), appeal dismissed, 274U. S. 763 (1927); 

, 'Draeger'y. Crowley, 55 F. Supp. 906 (S.D.N.Y. May 29; 1944); Para
graph' IV, Rules on Practice and ProceOure of the Vested Property
Claims Committee. . , , 

It appears, therefore, that under the scheme of the Act a 'creditor who 
seeks possession of vested property must bring himself within Section 8 
of the Act. Section 8 provides: 

"Any person not an enemy • • • holding a lawful mortgage, pledge,. 
or lien, or other right in the nature' of security in property of an. enemy 
• • • which, by law or by. the terms of the instrument creating such. 
mortgage, pledge, cir lien, or right,' may be disposed of on notice or 
presentation or demand • • • may cOIitinue to hold said property, 
and, after default, may dispose of the property in accordance with law 
• • •. '. • • Provided further, That if, on any such disposition of 
property, a surplus shall remain 'after the satisfaction of the mortgage; 
pledge, lien, or other right in the nature of security, notice of that fact 
shall be given to the President *. • • and such surplus shall be held 
subject to his further order." , 
By its very words the benefit of Section 8 was obviously not intended to 
be extended to all security interests. Creditors holditlg some types of . 
security interests are relegated to money claims as distinct from possessory . 
claims because Section 8 contains words of .limitation; its benefit was 
restricted to a' . 

". .• • mortgage, pledge, or lien, or other right in the nature of 
sec~rity in property • '" • which by law or by the terms of the in
strument creating 'such mortgage, pledge, or lien, or other right may be 
disposed of on notice or presentation or demand • .• ..n 
These are not. apt words, in the opinion of tbe Committee, to d~scribe a 
matrimonial receivership. Comparison of Section 9 (f) with SeCtion 
8 (a) supports this construction. When the Congress undertook, through 
Section 9 (f), to bar post-vesting receiverships, it described specifically 
"lien, attachment, garnishment, trustee· process, or. execution or subject 
to any order o:r decree of. court," thus encompassing within the bar of 
. Section 9 (f) all of the in rem remedies. If the Congress had intended 
to include a pre-vesting teceivership within the special protection of .Sec~ 
tion 8, it undoubtedly would have manifested its intention to do so specif
ically; Expressio unius persona vel. rei, est exclusio altarius. 

Furthermore, Section 9(f) may have direct applicability to the present 
claim. While the dominant purpose of Section 9 (£) is to bar a creditor 
from acquiring, after vesting, an interest in the vested property through 
the use of the ordinary in rem remedies, the phrase "subject to any order 
or decree orany court" is so susceptible by its very terms of application 
to the present claim-that is, of similarly barring possessory relief to a 
creditor who had pursued his remedy in a state court only so far as to 
cause the property to be subject to the order of the court-that. an ad
ministrative disallowance of the claim is required.' . 

One further contention of the claimant requires comment. She main- . 
tained that if the present claim were disallowed, the disallowance would 
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pring about the exact situation' which the New York Supreme Court 
sought to prevent; that is, the claimed shares would, in effect, be trans- . 
ferred to non-resident enemies and thus be beyond the reach of the claim, 
ant in the event of a default by her husband in the payment of alimony. 
This is not so. The Trading with the enemy Act does not so provide. 
The Custodian' is under a duty to administer the property, to sell it 'if 
the national interest so requires, but in any event to hold either the prop

or its proceeds until further directions from the Congress. 
it is to be noted that- this determination does hot consider the 

status as a claimant of a person who had acquired prior to vesting a 
"specific and perfected lien." See U. S. v. Waddill, Holland & Flinn, 
65 Sup. Ct. 304 (January 2,1945). Nor does this determination consider 
or pass upon the issues which would be presented if the claimant herein 
were presently seeki11g relief as a creditor 'of Franz B..Lehmann. We 
hold merely that the claimant is not entitled' to possession of the vested 
securities as matrimonial .receiver and sequestrator .. 

THEREFORE, for the purposes of this proceeding, it is the determination 
of the Committee that the claimant, Dorothy Krets Lehmann, did not 
have at the time of vesting a title or interest to the vested property sufficient 
to support a right of recovery. . . .. 

Accordingly, Claim No. 398 is hereby disallowed. 
JUNE 15, 1945. 

IN THE MATTER OF 
FRANZ E. LOES 

Claim No. 802. Docket No .. 3l. 

STATE,MENT OF THE. CASE· 
This proceeding was initiated by Notice of Claim No. 802 (dated June 

22, 1943) filed by Franz E. Loes, pursuant to regulations issued by the 
Alien Property Custodian on March 25, 1942 (7 Fed. Reg. Z290)and 
amended December 11, 1943 (8 Fed. Reg. 16709). . . .. 

The Custodian by Vesting Order No. 110, dated August 24, 1942(7 
Fed. Reg. 7058), vested all of the capital stock of Riedel-de Haen, Inc., 
<l. New York corporation, consisting of four hundred and fifty shares of 
common stock, as ,the property of a national ofa designated enemy
country. (Germany). .,' .' . 

The Notice of Claim alleges that the claimant, Franz E. Loes, was 't"~ . 
owner of one share of the stock so vested .. 

The Order for and Notice of Hearing was published on July 15, 1944 . 
(9 Fed. Reg. 7%1) and a copy was served upon the person designated 
in Section 2 of the Notice of Claim. The hearing was held before the 
Vested Property Claims Committee, at the Office of Alien Property Cus
todian, 120 Broadway, New York, New York, on July 28, 1944. The 
claimant, Franz E. Loes, appeared personally, without counsel, and John 
Ernest Roe, (and subsequently his successor in office, Raoul Berger) :~i 
General Counsel, by George B. Searls and Robert A. Fulwiler, appeared C') 
on behalf of the Alien Property Custodian. Claimant did riot submit a r-' 
brief. Proposed findings and a supporting brief were filed by General C\J 
Counsel on October 4, 1944. A tentative determination a,llowing the-{'!") 
claim was issued on February 10, 1945, and on February 22, 1945 Gen- C\J 
eral Counsel submitted a' memorandum in opposition. to. the proposed M. 
allowance. . 

696512-46-9 I 
i!.. 
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. The transcript of ·the. testimony taken at the hearing and all exhibits' 
received in evidence are hereby incorporated by reference into and con
stitute the basis of this determination .. 

. The claim is hereby. allowed for the reasons hereinafter set forth. 

DETERMINATION " 

.. , 1;ly Vesting Order.No. 110 th~ Custodian vested all of the capital stock 
--450 shares-:-of Riedel-de ,Haen, Inc., a'New York .corporation: One 
of the shares, represented by Certificate No. 14, was registered at ,the 
time. of vesting in the name of Franz E. Loes, who contends in this pro
ceeding that he then had the entire "interest, right, or title" in 'this share. 
The Committee has concluded that the evidence sati!>factorily sustains 
this cOIltention of ownership. ' ,:' ".;.' ". 

The share in question was at· one time issued by Riedel~de Haen, Inc. 
to its parent, J. D. Riedel-E. de Haen, A. G. of Berlin, Germany, and in 
October, 1934 the share. was transferred on the books of Riedel-de Haen, 
,Inc . .to:the claimant .. At the time of the tran!>fer, the claimant had been 
a director of Riedel-de· Haen, Inc. for about· four .' years and had. been 
a9vising the. company on questions related to its advertising. . '.. 

The vesting was apparently on the assumption that the share had been 
transferred 011 the books of the company merely as a director's qualifying 
share ;-the parent German corporation. thus retaining the belleficial in
terest therein. The claimant testified, however, that the share was trans
ferred to him as compensation for services rendered, and his testimony 
was. corroborated by a letter. to. him, .dated-Qctober 23, 1934; from one 
Paul de. Haen,at the ,time the president:lOd mi1nager of Riedel-de Haen, 

. Inc .. The letter reads as follows :' . . 

"It is with genuine pleasure that. I present to you herewith, with' my 
compliments, oqe share of our company stock. It was originally planned 
to hand this ,share to you, a director of. our firm; at our this year's annual 
meeting.. lriasmuch as our whole issues are owned.by the J. D. Riedel
E. de Haen A. G. Berlin, we had to secure.an endorsement of the directors 
of our parent. house.; . Due to. foreign exchange regulations in Germany, 
it unfortunatelY took an exceedingly long time to. obtain the permission 
from the German Government for this transaction. . . 

'. '·'1 amasJ:;:ing:you to accept this share as .a·. small token of the prin
cipals" and my personal appreciation for the valuable ,counsel you. h;lve 
rendered to 'me. 1. would like to add that I have rarely found a person 
like you who gives' such wholehearted advice and devotes so Inuch of his 
tim~ to ;thea,ffllirs of other:. people.. You have assisted .me in such numer
ous ways and encouraged' me. so. often in my work that the gratitn?e I 
feel tQW<;l.rd., you is securely anchored, and I sincerely hope that the 
occasion will- arise which will offer me an opportunity to reciprocate Your' 
ma.ny favors,"· '.. 'j 

There is nothing in the record inconsistent with the clainlant's testimony. 
Furthermore,. the attendant circumstances seem to preclude any reason
able inference that the transaction was in any manner irregular 'or .that 
th~ . share was merely a qualifying share. In short, we find that the 
Claimant was' the owner "of the entire legal and. equitable interest in' the 
share at all material times. .' . . , . 

'The claimant has' been a naturalized citizen of the United States since 
1921:and has resided in New York at· all material times~ His activity 
as a member of the Board of Directors of 'Riedel-de Haen, Inc., .and 
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otherwise,. was; not ,such. in the . opinion of the Committee, as to bring 
him within the' meaning of the definition of a. national of.· a· "foreign 
country'''', as: set out in Section 5Eof Executive. Order 8389, as amended, 

. nor',within the meaning ofthe ,definition of a nationaL of a "designated 
enemy.c9gntry"l1sset.0llt in, Section ;10 .(a) of Executive Order 9095, 

. as. amended, and,ofcourse;.he is not an,.'!enemy': as;d~fined in Section-2" 
ofthel ,Trading: with the . enemy Act,as amended. ,. ' 

;The Vesting Order ,determined .that the national interest required that 

the claimant be treated as a national of a designated enemy: country. '. It 

po\Vapp~rlng,ho;wever, that. the, claimant is the .owner, of the share of 

stock 111 question and thathei;>, a, ,citizenal1d,:rel'ident ,0Lthe United 

States whose activity in relation to a domestic corporation was, en~irely 

innocuous and' not in violation of an ordinance of the sovereign; we find 

that the national. interest does not require that he be treated asa national 

of a designated enemy. countq' and further find that Ci. retention of his, 

property would not serve the purposes of the Trading with the enemy Act, 

as amended,:, an9' ,its, t:elatedE~ecutivl:': ,Orders.. He is, tl1erefore, an 

eligible claimant as to. nationality.' SeeF~nal'Determirlati!l11 of the Claim 

of George Yamaoka December 3, 1945 (Claim No. 573).· . 


It is to be noted that the shares. of stockof Riedel-de Haen vested by 

the Custodian,. includin.g the' share· in ,question, have been sold by the. 

Cu~t0lial1·,!-n4:.tfl~t.:the.pres~t c1aim.,t<,l,oneshare. ofst~~ of Riedel~de 

l:Iaen, therefore, IS to be satisfied fromth~ procee!is of, the share so sold. 

. THEREFORE; 'fo(the purposes ,ofthispr9~eedi,ng~ it is tp~determinatiot1 

of t\1e . Committee that. the claimant, ..Franz ,E..Loes, has.,established by, 

satisfactory alJ4'convincingeviderice thlifhe:":,' ',,', :".""';' c. ;-' 


, (I)'Is not•.andwaS'not at tl1e time of:v'esting, an "eriemyof ally' of 

'enemy" as, cleijned in Section 2 ofthe Trading with' tQe enemy Act, as 

amended, ora' '~qatioQal oCa. ,qesigna.ted·enemy 'cO;uIltrf' as .defined in 

Section 10 of,f,xequtive' Order 9095, 'asam~nded, ora ':nationalof a 

foreign 'countrY,: .as .defiile'qin S~ctioQ.;~~ of Ex:ec~tiveOr~er ~389, as

amended, and," ". ":'. ,:.' "., "',.d·" .•.... ": ....".. 

. '. (2»)Vas j at the ti]1le of vesting the owner of theel}tir~ ::'i,nf~r(:!st; right, 

:Or titlf'jn one share ofstock ofRj~del-de Haen, Inc~ . ,'~ '," ,',.;' l . ; ': 


~ccordi~lr;';flairri No. 80f.!~he~~br~H9W~;4,·, . .••• ' "., ,,<'
'.1 " 

jA~EI1.,.".t.~·' .' J."; , i.·: 


i),! Ii 
 :; :'"j: '.1 

i,'!. '.
',. '. IN.TH!>MATTEll OF.. ./. h: .; I.I).J I· , J... .". ,".,,' ':, ,'. 

'':':!1' "'.'. ;.. ,.LOUIS E. LOVETT. ' .• 

APC-JClaim,No.1612. : D6.cketNo. 20.. , .. : : 


f. . ~ . 1 '.: . .", . ' .' .-, . '~ , '.,', 
. DETERMiNATION' OF DISALLowANCE BY 'CONSENT • 

''''Pursuant to' the'Claims" Regulation' (8', 'Fed . .' Reg., 16709) ,.' LouisE: 
. Lovett· filed Claim. No; 1612, alleging: that he held an exclusive license 
under Patents Nos. 1,719,754 and 1,815,761 whicq were,vestedby Vesting O· 

Or$~~s~~/~102'N~~ic~ (9 Fed; Reg. 3~9),' t~~ claim w~. h~ard on April' CO 

H-12; June J2,and'Odober,6; 1944. Riegelman, Strasser, Schwarz & C\J 

Spiegelberg,bYH. J. Frank, appeared on behalf of the claimant. John (Y) 

Ernest Roe, General Counsel, by George B. Searls, Elmer .W. Cunning- C\J 

ham,: and; Jame.s.M. Fallon,; .appeared. on ,behalf of· the Alien Property, M 

Custodian. With leave of the Committee,. American Viscose Corporation, 
 r.. r 

·1 

http:and,ofcourse;.he
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by Albert N. Wehster, and TubizeRayon Corporation,by Carl R. Dol
metsch, appeared as intervenors.' . . . 
. 011 January 22, 1945' General Counsel notified the Committee that an 
agreement in settlement of the claim had been executed on January 5, . , 
1945 by the claimant <l;nd the Cust~diaIl' By_tbe terms of the agreement, 

.th~ claimant relinquished all claim under the patents in question, consented 

to a disallowance with prejudice of claim .No. 1612, and received from 

the Custodian License No. 1167, a nonexclusive royalty-free license under 

the patents in que,sti(m. ' . . 

Pursuant to the agreement of settlement and as suggested by. General 
Counsel, Claim No. 1612 is hereby disallowed. r:' , 

FEBRUARY 12, 1945. . 
• '. • f' t':,.J . 

'IN THE MATTER OF' 

SHINSAKU NAGANO-FUJI TRADING COMPANY,' INC. 
: . Docket No.6. Claim No. 488. ..' '. 

STATEMENT ·OF THE CASE 

. This proceeding was initiated by Notice of Claim No. 488 (dated March 

10, 1943) filed by Shinsaku Nagano pursuant to regulatiop.s issued by 

the Alien Property Custodian on March 25, 1942 (7 Fed. Reg, 2290) 

and'amended December 11,1943 (8 Fed. Reg. 16709). .'." 


The Custodian, by Vesting Order No. 813, dated February 2, 1943, 

(8 Fed. Reg. 2239) vested 8,780 shares of the capital 'stock of The Fuji 

Trading Company, an Illinois corporation. The vesting order recited, 

among other things, a finding that the shares were owned by. Kaku 

Nagano, a national of a designated enemy country (Japan).' . 

. The Notice of Claim alleges that in respect to 3,105 of the shares so 

vested Kaku Nagano was a nominee for the claimant who was the bene
ficial owner thereof. . .j . 

The Order for and Notice of Hearing was published on October 20, 

1943 (8 Fed. Reg. 14250) and a copy was served upon the person 

designated in Section 2 of the Notice·of Claim. . .' .'. . . ! 


A hearing was held before the Vested Property Claims Committee, 

Office· of Alien Property Custodian, Field Building, Chicago, Illinois, on 


'November 2 and 3, 1943. , ' 
C. Lysle Smith, Esq., appeared on behalf of the claimant, and A. Matt. 


Werner, General Counsel, by. Irwin L. Langbein and 'Ronald N. Brown, 

appeared on behalf of the Alien Property Custodian .. 


Proposed findings and supporting briefs were filed by tht; claimant 011 

January 10, 1944, and by General Counsel on JanUary 19, 1944. The 
.claimant· submitted a reply' brief on. February 28, 1944. A tentative 

. determination diSallowing the claim· was issued on April 25, 1944. The 
claimant submitted proposals to modify the tentative determination on. 

• May 27, 1944 arid General· Counsel submitted a memorandum in support 
of the "tentative determination on June 12, 1944. 

The transcript of testimony at the hearing and all exhibits received in. 

evidence are hereby incorporated by reference into and constitute the 

basis of this determination. 

The Committee, following a consideration 9f the entire record, hereby 

disal~ows the claim for the reasons hereinafter set forth. .' . 
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DETERMINATION 

The claimant,' Shinsaku N~gano; resides in Wilmette, III. He was 

born in Japan in 1881, came to the United Stat~s in 1906, and has' 

resided' continuously in Illinois.. He is not a citizen of the United States . 

In 1914 he married'in Japan; his wife;·Kaku, was the record owner atthe

date of vesting of the shares involved in the instant claim. She resided in 

the United States with her husband' from 1915 until 1923. She then 

returned to Japan where she has resided continuously except for a short 

period-from August' 1932' to May 1933-·when she visited· her husband 

in Illinois.. The N aganos have three children.. A son, Shigeo, was bom 

in, Illinois in 1916 and, when last heard from;.'was 'residing in Shizuoka; 

Japan, with .his mother and his two sisters~ 'Both daughters were born 

in and are citizens of Japan. The younger' daughter' is married to a 

Japanese and, in the fall of 1941,a Japanese husQand was being sought 

for the elder. Nagano habitually spent two or three months' out of each 

year in Japan with his family, his last visit being in the summer of 1941. 


In 1910 Nagano organized The Fuji Trading Company, which was 

incorporated under the same name in 1911, for the' purpose of manu

facturing and selling chop suey products. The company in the two years 

immediately prior to vesting had an average gross business of $250,000. 

On January 3, 1932, the claimant, Nagano, ;was President of The Fuji 


. Trading" Company, Chairman of its board, and actively directed its 
policies and activities. The Board', was c9mposedof Shinsaku Nagano, 

. Kaku Nagano, and Yoshio -Miya .. Nagano's wife, Kaku, was also 
Treasurer of the corporation. . Y oshio Miya, a· brother of chiimant 
Nagano's wife, also assisted Nagano in' the business and. was the 
Secretary of the corporation. Cecil B. Smeeton was the bookkeeper and 
accountant for the company. It appears that no one .other than Nagano 
actually. participated in the management. On January 3, 1932, the com
pany had 10,000 shares 9f $lOpar·value·stockissued and .outstanding 
in the following names: ,'t: ,. : . , 

, T' : I. '~ , Percent 
Shinsaku Nagana ........ ,," ....... .'............ : .: ....... :'.. " 6.210 :or .62.10 

Kaku Nagano ......... ,.::.: ............ ; ......... " ....... ;. 3,780 or '37.80 

Yoshio Miya· ........... : .. :: .... : ....... : ..............;.;.. 10 ?r· ·.10 


Total ...•. ,'................... ;.: ........ : .................. . 10,000 .}00,00 


The directors on January 3, 1932, at a' regular meeting, pursuant to the 

authority given at the annual stockholders meeting held' the same day, 

declared a stock dividend of 5,000 shares, $10 par value, to the stock~ 

holders 9f record on January 3, 1932, "said stock dividend to be dis~ 

tributed to the' stockholders in proportion to their present· stock· hold

ings." The Fuji Trading Company Stock Certificate No. 59, dated 


. April 1, 1932, representing 5,000 shares, was issued in the name of Kaku 
Nagano pursuant to the direction of Shinsaku Nagano and was signed. 
by Shinsaku Nagano, as President, and Yoshio Miya, as Secretary ..The 

.,.....fstub of Certificate No. 59. states that it was issued to Kaku Nagano. 
Thus, according to the stock book the stock ownership after April .1, CO 
1932 was as 'follows: C\l 

. Percent (Y)
Shinsaku Nagano.; .............•..:- ...... ~ ....... , ........ . 6,210 or 41.40 

Kaku Nagano .: .............. : ............................. . 8,780 or 58.53 C\l 

YoslJio Mi:ra •....••.......•.........................•...... 10 or .07' (Yj 


Total . '.' " . ,' •..•.... '.' .........•..................... 15,000 100.00 
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The vesting order was issued apparently on the basis of the reflection 
in the stock book of ownership of the 8,780sharel' by KakuNagal'!R. 

The claimant contends that as to ~,105 (i.e.,62.10%pftheApri,11932 
stock dividend of 5,000 s~res) .of ,the 8,780 shares, ,reconted: in the tllWle 
.of Kaku Nagano,' Kal5u Nagario was a nominee for him ,'and he was:thl,: 
beneficial owner thereof. "General Counsel,' on the' other', hand, contendS 
'tha~f Kaku Nhagan~ acquir;~~ o,wri~rsIilp,o( ,#1e ~;W~ ~har<;s }ri q~~~ion'a~ 
a gt t from t e c la1tl¥lnt. ;', , : ", ' ; " ;.'" ' ,; 

Kaku Nagano:was at the date ofvesting a citizen and reSident of Japan. 
She', is,'therefore, afl "enemy" ?-lilderSectiqn2, of the Trading witl'\ ,the, 
enemy Act of October 6, ,1917" a "foreign natjo~F' under SectionS : (b) 
of that' statute as amended' bY'J:'itle III of the First War: Powers, Act, 

• Ji ; 1941, ,and a "n~ti.onal of ,a designated enemY country" under Executive 
, Order 9095" a!! Ilmellded, Therefore, if the ~.1airned shares' were ownec;l 
at the date of. ve~ng by Kaku Nagatio, they were properly vested ~ ',il'! 
the case of the other shares whicq were admitteqly owned by her.,. , 

,T.he sole isslJe. in, this' proceeding, il'! .whettIer the c1ailtlant had .at the 
date' of vesting.a legaL,(lr equitaoJe r:ight JQ"the 3"IOS,:~l1ares,.an~. th.f! 
claimant has the bur:den of proof.1 , "i " ,,'I. 

It is the opiniqnof the Committee that the daimanthas not sustained 
his burden: The evidence in the record tending to show that an. effective 
gift of the '3,105 shares was made by the claimant to his, wife is of. su~h 

.. ':.
I. 

weight that a finding favorable to the,daimant is not warranted. 
, 'Prior to ·1932, the accountant, Smeeton, suggested, that, thedaimant

,1 i 
r', ! 	 should give his wife somer,property' for the"puipose of diminishing, the 

estate tax payable,after. his death. ,After the: issuance: of Certificate No .. 
59-which ' included the 3,105:,shares in question-in the riameof Kakti 
Nagano, claimant told· Smeeton that the latter's suggestion had been 
carried out. : 'Moreover;,in an affidavit dated Febrwiry 19,;ol942 and filed 
with the .'F1'easury Department; Nagano stated that"* '" ,*'! it was, the 

'~, intention of this deponent to make a gift of said shares ofstoek to his~' 
said wife fo~ estate tax purposes but that said shares of stock were never 
deliv'ere~ to her * *' *." 2 The probability that Nagano int~nded ,the, 

I· •• t issuan<;e of the sharesil1 '1932· to be a, presently effective gift):o her is ' 
.!t. further indicated by the admitted fact that he had made similar gifts to 

her(previoitsly,: that is, one'share in 1920,500 shares in 1921, and 1,389 f 
shares in 1927. S,lfl?sequ~n~ to April 1, 1932, the .~Iaimantplac!,!d,Cer,t tificate No. 5,9 iit a safe dq)Qsit.hox.a~ the Cqntinel1talIl1iJlois ~afe ,Depo!,it

l Box COlTlpanY-:-'7the same QOx tha~ contained the icertificate~ ; of,shares ill 
The F1,1ji Trading ,Cqmpany admittedly given, RY; ;Nagano, ~o his. wifej as, 
well as certifi!;ate.s,pf,sl1ar~s j~suecJ)n ,th~ \'lame :pf and owneliby,Jne: l.j 

.: ,~ 
1 Dr(Mffle~ v. Crowley, '':':'" Fed. (id) ~, (Civil No, 19':385, D.: C. So, Dist, ~f y, May 29',: 

1944). ' ': I " ' , : ,I. " , 

• Tbe affidavit was filed witb tbe' Treasury Pepartment, Division of Foreign Funds Control, 
to'. support an application for a license to··transfer the' shares froni'the name of Kaku Nagano to 
the claimant on the ground that .an attempted gift to her ,wa5legally incomplete, It may be noted r . that in an affidavit ,filed with'the same application, Smeeton stated " ••• that in the early part

" of th. year 1932 be 'called Mr,'Nagano'. attention to the'l.rge'number of shares of company stock 
which stood on 'record in his name and to the closely held character of the stock of the corpora. 
tion. and to the fact that with each year's additional operations of the'company the said shares of 
stock were increasing materiany in their value: that Mr. Nagano waS constantly.engaged in travel.. 
ing for the company and that in the event of his death by way of accident Or otherwise, the 
inheritance ·tax and Federal Estate tax payahle at that time would he considerable and that it 
would' he advisable to transfer a portion of said stock to his wife Kaku Nagano.' •..• ,. 'That he 
took no further interest in the matter but was advised hy Mr, Nagano during. subsequent exam. 
ination of the books at the company offices that he had accepted the advice and made a transfer 
of a portion of his shares to Mrs, Nagano •••,n The claimant testified in respect to'the isSu
ance of Certificate No,:59 in the name of Kaku Nagano "but I wa. just taking the first step along
Mr. Sn;teeton's,511ggestion!' :,,1 

:~. ' 

{. 

, SHINSAKU NAGANO 

claimant.' And on March 2, '1934 the claimant authorized his wife to 

open this safe deposit box at will. Although Mrs.' Nagano had returned 

to Japan in the summer of 1933 and was not in Chicago at any time after 

she .had been given. access to the· safe ,deposit box, the controlling fact is 

that Nagano deposited Certificate, No. 59 in the box and performed the 


~ affirrilative act of giving her power to open' the box, which indicates an 

jntentionto make a presently effective gift to her. In 1936, The Fuji

Trading Company declared and, paid a cash dividend of $3,000 .. It was 

paid by Fuji's check drawn payable to "cash".·' In March 1937 a federal 

income.tax retUITj was filed for Mrs. Nagano and in it $1,756 was reported 

as her income from dividends. This item of income obviously is that part 

of the cash dividend allocable to the ,8,780 shares-which inclue the 3,105 

shares in question-'-registered in her name on the books 'of the company. 

In addition to the facts rel~ted above, which, in the opinion of the Com~ 

mittee, clearly indicate an intention on the part of the claimant to make a 

presently ,effective gift to his wife, the claimant on! July 8, 1943, at a 

conference attended by. his counsel, and by Messrs. RonaldN., Brown 

and JohriE. Rohan of the Custodian's staff, stated, that when the cer~ 

tificate was issued in 19~2 in the name of Mrs. Nagano !'I was only doing 

what other people were doing, giving property to my family." , .' 


In addition to this persuasive evidence indicating thatthe claimant had 

at all material'times the donative intent essential to a valid gift of the' 

shares to his wife, there is also persuasive evidence that the intention had 

been effectuated by a delivery of the shares. ' , , ,:' ' 


In Chicago Title and Trust Company~v.Ward, 332 Ill;,126, 163 N.E: 
319 (1928), it 'was ,held that the following acts constituted a gift by one 
Benton of350 shares of stock to his 'daughter .. Benton,. the President6f 
a corporation' and owner of approximately 71 of the 6,000 issued shares, 
paid $11,000 to, the corporation and caused' to be' issued therefor four; 
certificates, representing a total of350 shares,'in the name of his 'daughter .. 
The Stubs in, the, stock, book" las in the instant' case, recited that. the 
certificates were issued to: her. Benton at all, times had possession' ana' 
control of the certificates and hisidaughter did not:have:access totheni.' 
Following his daughter's' death, .. Benton caused :the' certificates " to be 
cancelled and new certificates to :be' issued iin his name. ,It was held that 
the gift to the daughter had been perfected and that title had passed to her. 
The evidence of delivery'in this proceeding; particularly the fact that,Mrs. 
Nagano had access to the certificate arid the fact that it was' ptaced with 
certificates' admittedly owned by her,' seems more ·persuas~ve than the 
evidence of delivery in the Ward case; ,The Uniform' Stock Transfer 
Act, adopted in Illinois (Smith-Hurd Ann:, St; ..Ch:416 et seq.y a~ter 
the date of the operative facts in the"Ward case, is not in the opinion of 
the Committee applicable to a transaction of this nature: but, if con
trolling, does n9t, in the' opinion of the, Committee, change the, law of 
Tllinois as stated in the Ward case. It is unnecessary to ,collsider whether 
Mr.s. Nagano accepte? th<:, de}ivery of the stock ~ause it is presumed tqat 'C\J 
dehvery of a benefiCial gIft 1S !lccepted by the donee.·;. , 

The Committee has considered all of the evidence upon which tne claim- 00 
ant based his argument that he did not intend to give the shares to his C\l 
wife and is constrained to reject the several 'contentions for the following (Y) 
reasons. C\l 

Nagano testified in, substance that he did not intend to give the shares .(Y) 
to his wife and that any action taken by him which tended to indicate ' 

F, 
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such an intention, was merely.a step preliminary to the making of a gift· 
which was never perfected. An examination of the transcript of the 
hearing and the several exhibits. received in evidence discloses such, a 
degree of irregularity in the corporate records and sucr material variances' 
in Nagano's testimony that the Committee feels compelled to disregard 
his direct testimony as to his intentions in the premises. The claimant 
further contends that Certificate No. 59 is void because not in conformity 
with the shareholders' and directors' resolutions of January 3,. 1932, 

. authorizing the share dividend. The resolutions authorized a distribution 
of 5,000 shares to the shareholders. in proportion to "tQeir present stock 
holdings." Although a certificate representing all.the shares was issued 
to Kaku Nagano, it was so issued at the instance of the claimant, who, 
under the termS of the resolution, was entitled to them. In any event, 
the claimant having caused the certificate to be issued in this manner 
could not now be heard to complain of such an irregularity.a The claimant 
argues further that his ownership of the claimed shares is indicated by the 
fact that the check drawn payable to "cash" and representing the $3,000 
cash dividend declared and paid in 193.6 was deposited by him and, ac
cording to his testimony, used as his own. The argument lacks force in 
view of the fact that the dividend check included the dividends payable 
upon the shares admittedly owned by his wife. .In any event, his use of 
her funds is of little moment considering the relationship between them. 
For a similar reason the claimant's argument that Mrs. Nagano did not 
in fact vote the stock in question has little weight, because she did not in . 
fact vote the shares which were admittedly hers. Nagano at various times 
made statements of 'ownership of The Fuji Trading Company to the 
Continental Illinois Bank and Trust Company for credit purposes. These 
statements--consistent with the claimant's present contention-were how
ever obviously self-serving declarations then made to induce the extension 
of credit to him. On February 18, 1942, The Fuji Trading Company 
filed an application with the Treasury Department for a license to cancel 
Certificate No. 59 and to issue a hew certificate in the name of the 
claimant. The claimant argues that this application tends to .show that 
.Nagano at all material times considered himself to be the owner of the 
stock. We a.re .constrained to believe' however that the allegations of the 
application were merely self-serving in his predicament and note that it 
was filed with the Treasury Department two months after the war with 
Japan commenced. " 

Following a consideration of the entire record, the Committee concludes 
that the claimant has not sustained his burden of establishing a legal or 
equitable right to the claimed shares. ., '.' 

THEREFORE, for the purposes of this proceeding, it is the determination: 
of the Committee that: ' . . . :, . " . 

. (1) The claimant, Shinsaku Nagano, was not at the time of vesting 
. the owner of the claimed s4ares, and. '. . . . 

(2) Vesting Order No: 813 was properly issued. 

Accordingly, Claim No. 488 is hereby disalloweg . 

JUNE 28, 1944. .' 


• Breslin v. Fries:Brnlin Co., 70 N.J.L. 274, 58 Atl. 313 (1904). 

, 


EUGENE R. PICKRELL 

IN THE MATTER OF 

EUGENE R. PICKRELL 


Claim No. 969 Docke( No. 63 


STATEMENT OF THE CASE 
, ,. 

This pn::iceeding was initiated by' Notice of Claim 
August 19, 1943) filed on Form APC-l by Eugene R 
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No. 969 (dated 
Pickrell pursuant 

to regulations issued by the Alien Property Custodian on March 25, 1942 .(7 Fed. Reg. 2290) and amended December 11, 1943 (i? Fed. Reg, 16709). 
, The Alien Property Custodian by Vesting Orders ' . . 

. . 

No.6, dated April 28, 1942 (7 Fed. Reg. 3465), 

No. 21, dated June 9, 1942 (7 Fed. Reg. 4415), 

No. 27.dated June 18, 1942 (7 Fed. Reg. 4629), 

No. 47. dated July ·8, 1942 (7 Fed, Reg. 5725), 


vested all right, title,and i~terest in certain United' States patents, in: 
cluding all accrued royalties, as property of nationals of a foreign 'country 
designated in Executive Order No. 8389, as amended. The property so 
vested included certain rOY1l.ltiesdue and owing from Rohm & ~aas Co., 
Philadelphia, . Pennsylvania, to I. G, Farbenindustrie,. A.: G., a German 
corporation. . . . ', 

Notice of Claim No. ,969 alleges in substance': that,the claimant, Eugene 
R. Pickrell, en~ered into a retainer agreement with I. G. Farbenindustrie, 
A. G., in 19.3.1 under the terms of which t4e claim~~t represented I. G:. 

Farbenindustrie, A. G., in a legal capacity; that there was and is due, to 

the claimant under the contract forty-five· hundred dollars; .and that on 

August 29, 1941, I. G. Farbenindustrie, A. G. assigned to the claimant 

the sum of forty-five hundred dollars from the r,oyalty ac.count due 1. G. 

Farbenindustrie, A. G. from Rphm & Haas. 


The Order for and Notice of Hearing was published on Octpber 3, 
1944 (9 Fed. Reg. 12055) and a copy was served upon the person desig
natedin Section 2 of the NotiCe of Claim. Pursuant th~reto a hearing 
was held before the Vested Property Claims Committe,e, Office of Alien 
Property Custodian, Washington, D. c., on October 19, 1944.. O. R. 
Folsom~Jones appeared on behalf of claimant, and John Ernest Roe, 
General Counsel, byDavid M .. Williford, appeared on behalf of the Alien ,1,· 

Property Custodian. Proposed findings and supporting briefs were filed 
by claimant on November 21, 1944 and by General Counsel on November 
25, 1944. A Tentative Determination disallowing the c\aim was issued 
on December 21. 1944 .. No proposals to modify the Tentative Determina
tion having been submitted by either party, the Tentative petermination' 
as hereinafter set forth is hereby adopted and issued as the Final Deter
mination in this proceeding. ' '. . .' '. ' . ' 

The transcript of testimony, at the hearing and all exhibits received in 

evidence are hereby incorpqrated by ref~rence into and constit\1t~ the' 

basis of this determination. . ' '("1") 


As is understood by the parties' to this proceeding, the Office of Alien 00 

Property Custodian is not presently considering pre-vesting creditors' C\t 

claims--clarification of the Custodian's authority in the matter of creditors' M 

~laims being the subject of pending legislatior;-and the pres~nt proceedingC\l 

IS, therefore, confined to that aspect of ClaIm. No. 969 whIch. asset1s an C"j 

effective assignment to the claimant. , ,., ' 




.J 

132 FINAL DETERMINATIONS, ETC. 

For reasons hereinafter set forth, Claim No. 969-to the extent that it 
is a claim of an effective assignment-is heyeby disallowed. ' 

DETERMINATION 

Prior to 1942 Rohm & Haas Company of Philadelphia, Pennsylvania, 
owed to I. G; Farbenindustrie,A. G. (hereinafter referred to as Farben) , 
accrued royalties and in 1942 the Custodian by a series of orders vested, 
among other things, the rights: to these royalties; ,The sole issue in this 
proceeding is whether Farben had assigned to the claimant priorto' vesting
forty-five hundred dollars of the royalties. ' " ," , ',' , 

, The claimant contends in substance that Farben made the' assignment 
in August 1941 'as payment of the balance owed to him Jor his services 
under a' contract. General Counsel contends in effect that the transaction 
in question was not an effective assignment. ' ",',' ", , 

The material evidentiary facts as hereinafter recited are not in dispute. 
Likewise there is no dispute relative to claimant's nationality. 'The con
troversy involves merely the 'proper inferences and the legal conclusions 
to be' drawn from the undisputed'facts." 
, The 'claimant, Eugene R. Pickrell, an American citizen and a longtime 

\ member ofthe bar of the ~tate of New York, was retained in 1931 by 
Farben at an annual'retainer of Six thousand dollars to advise Farben 
relative' to Cus~om matters generally. The retainer contract' :was ,not 
placed. in eVide~ce" but the claimant testified as to the services to be per
formed under it and the compensation to be paid therefor, and it may be 
assumed' for' the/ purposes of this proceeding that the contract' was in 

r " effect at all material times." It was the practice of the claimant to' send 
quaitet;ly statements of account to the Farben representative in the United 
States. " Responsive payments were made in quarterly installmehtsof 
fifteen hundred dollars each out of Farben funds on deposit in the National 

. r: City Bank in New York. The claimant testi,fied that he'received fifteen 
hundred dollars as the first quarterly installment of 1941, thus leaving an 

/":; 
unpaid bal<lficeofforty-five hundred dollars for the last three quarters6f 
1941. 'The claimant stated that "Toward the close of the second quarter 
(June 1941) I got somewhat apprehensive: as to how long the retainer 

,~ j:: would last and also, there was practically a cessation in importation of 
, merchandise from Germany. ' As a m<itter of fact, to my' knowledge~ it 

ceased in June194l;" : And it appears that' the' claimant therefore pro
ceeded to seek payment of the balance of the annual retainer directly from, 
farben in Ge~any~' , , '" , i, , 

,: Apparently in response to such a, request for payment,' Farben, on 
Allgust 29, 1941; in a radiogram to Rohm&Haas stated': . 
, ' "PLEASE 'APPLY FOR SPECIAL, LICENSES TO' P'AY ,FOR OUR ACCOUNT 

WITH YOU DOLLARS 5tOOO TO CHEMNYCO INCORPORATION "NEW YORK 
N DOLLAR 4500 TO EUGEN PICKRELL 230 FIFTH AVENUE NEW \fORK' 
STOP HAVE INFORMED BOTH CHEMNYCO PICKRELL TO FURNISH NECES., , 
SARY DETAILS STOP PLEASE CABLE AFTER RECEIPT SPECIAL'LICENSES 
WILL THEN ASK YOU TO EFFECT PAYMENT." ' . ,', , "",' 

• ." j • 

On same day, Farben cabled Pickre1las foJl9ws: 

','HAVE ASKED ROEHME HAAS PHILADELPHIA TO APPLY SPECIAL 
"LICENSES FOR PAYMENT TO YOU OF DOliAR 4500'BALANCEOF ANNUAL 

RETAINER FOR 'i941 STOP PLEASE :FUR~ISH: 'ROEHME HAAS WITH 
NECESSARY DETAILS." : , I "j', " 

f~ " 

'~ 
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Then on September 4, 1941 Rohm & Haas executed and filed with the 

Treasury Department an application for a license to pay the sum of forty

five hundred dollars to the claimant pursuant to the August 29, 1941 cable 

from Farben. The Treasury Department on December 22,'1941 issued 

a license authorizing a payment, not to the claimant, but into a blocked 

account in' the name of Farben. Such payment was not made. On two 

subsequent occasions in 1942 applications for Treasury licenses to make 

the payment of forty~five hundred dollars directly, tp, the claimant were 

denied. ' , " , 

The claim that anassign~ent was effectuated by Farben must. stand 

or fall upon a proper interpretation of the two cables from Farben. And 

in interpreting' the cables the Committee has assumed that Farben was' 

obligated to the c1aimaI)t under the contract for the unpaid balanceof 

forty~five hundred dollars, and that Rohm & Haas was obligated to Fa.rbe!1 

in an amount in excess of forty-five hundred dollars. ' , , 


While no particular form of language, no 'word of art, is ,necessary to 

assign effectively a chose in action, it is necessary that the obligee manifest 

an unequivocal intention to make the alleged assignee the owner ,of ,the 

right. The only manifestation of the intention of the obligee in this, case 

is the cables quoted above~ We cannot inier an intention. to' transfer a 


, 'right from the first two sentences of the Farben cable to Rohm & Haas. 
They consist merely of a request to Rohm & Haas to procure' licenses 
and advice to Rohm & Haas that Chemnyco and the claimant had :been 
asked to furni!>h the details necessary for the license applications;, The 
.last sentence of the cable--,."Please cable after receipt special licenses will, 
then ask you to effect payment"':"-'not only does not manifest: an' intention 
to effect presently a transfer of rights but specifically reserves in Farben ' 
thepow~r to g~ant or withhold the direction 'of payment. An indispensable 
:element of a valid assignment was, therefore, omitted because the creditor 
retained control of the chose in action. Christmas v. Russell,SI. U.S. 
(14 Wall.) 69 (1871) ; Farmers' Bank of Greenville v. Blount, 8 Ji'. (2d} 
443 (CCA., 4th, 1925) ; East Side Packing Co. v.Fahy Market. 24 F. 
(2d) 644, (CCA., 2d, 1928); Farmers' Bank v. Hayes, 58 F. '(2d),34, 
(CCA., 6th, 1932); Williston on Contracts, (Rev. Ed., , 1936), Secs. 
424-425. This cable meant, in the opinion of t~e Committee, that Rohm 

, & Haas were to obtain the necessary' Treasury licenses, advise' Farben 
when the licenses were issued, and then not "effect payment'~ until directed 
to do so by Farben. In other words, Rohm & Haas were not authorized 
to pay the claimant until they had, received a' further instruction from 
Farben.' " .' " 

The cabie of the same, date, August 29, 1941, from Fflrben t6 'th~ 

claimant, either standing alone or read together with the previous cable, 

cannot be regarded as an assignment. It merely advises the claimant to 

furnish Rohm & Haas with the details necessary to enable Rohm & Haas 


,to apply for Treasury licenses. ' , , 
~ The Committee is, therefore, constrained to conclude, after a considera
COtion of the testimony and the documents submitted in evidence,' that to .C\lthe extent that the claim rests upon proof of an effective assignment, the 
0')claimant's evidentiary burden has not been su!>tained. ., , . 


'" THEREFORE, for the purposes of this proceeding, it is the determi~ation C\J 

(Y')of the Commi,ttee that the claimant, Eugene R. Pickrell, did no~ have at 
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the time' of vesting a title or interest. to the ves.ted property sufficient in 
law to support a right to recovery. 

"Accordingly, Claim No. 969 is hereby disallowed. . 
,. FEBRUARY 23, 1945.. 

~ ; 

IN Tiu: MATTER OF 
. RADIO PATENTS CORPORATION 

Claim No. 674. Docket No. 72. 
. , . STATEMENT OF THE C~SE . " 

.l· 
. This proceeding was initiated by Notice of Claim No. 674 (dated 

May 21, 1943) ,. filed by Radio Patents Corporation, pursuant to amended 
~. 'regulationsissue9 by the Alien Property Custodian on December 11; 1943 

. (8 Fed. Reg. 167(9) . . . 
,The Custodian by Vesting Order No. 27, dated June 18,1942 (7 Fed. 
Reg. 4629), vested, all right; title and interest in United States Patent 
No. 2,078,618 as property of Berthold Springer, a national of a foreign 
country (Germany).' . 
, Notice!of Claim No. 674 ~lleges that the daimant has an "irrevocable 
.one-half int«rest in Patent No. 2,078,618 on ,the basis of,agreement dated 
.September}, 1934." '. .' .. ' 

':\'-;', '. The Order for and Notice of Hearing was served upon the person 
designated in Section 2. of the Notice of Claim. The hearing was held 
·before the Vested Property Clairns Committee, Office of Alien Property 
Custodian,. 120 Broadway, New York City, on February 15, 1945. Karl 

. Rath, Vice President and patent counsel, appeared .on behalf of claimant, 
and John Ernest Roe, General Counsel, by Edward M. Murphy, ap
peared on behalf ,of the Custodian, A brief. was filed by General Counsel 
on March 17, 1945; no brief was filed by the claimant. A tentative. deter
mination disallowing. the claim was issued on June 9, 1945. No pro
posals for modification having been received,·the tentative determination 
as hereinafter set forth is hereby adopted and iss4eQ as the final detenni
nation in the matter. . .. , . .' 

The.transcript of testimony taken at the hearing and the exhibits. re
ceived in evidence are hereby incorporated by refer~nce into and consti
tute the basis, of this determination. . ' ., 

Itte; cl~i~ is hereby disallowed fO.r. the. reasons hereiqafter set f9rth. 

DETERMINATION' 
This proceeding concerns United States Patent No. 2,078,618' w~iCh 

was issued by the United States Patent Office on April 27, 1937, to the 
inventor, Berthold Springer, and vested by Vesting Order No. 27. The 
record owner of the patent at the time of vesting was Berthold. Springer, 
admittedly a citizen and resident of Germany. The iflvention isa trans
former device for "converting low voltage direct current into high voltage 
current or yice versa.'" . 

The claimant contends in 'substance that a fifty percent interest in the 
pateqt was assigned to it by "an agreement made with the firm,' Richard 
Jahre, a firm in Berlin, Germany, * * * dated September 7, 1934." 
General Counsel contends in substance that the claimant has failed' to 
c~rry its burden of proof. . ' 
. The question is whether the claimant has established that it had ac
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quiredprior to vesting any' "interest, right, or title" in the subject patent 

within the meaning of section 9 (a) of the Trading with the enemy Act, 

as amended. Sturchter v. HiC/~s, 17,F. (2d) 321 (E.D.N.Y.1926); 

Stohr v. Wallace, 269 Fed. 827,840 (S.D.N.Y.1920), affirmed sub nom, 


Stoehr v; Wallace, 255 U. S. 239 (1921) ;. Thorsch v. Miller,S F. (2d) 
lI8; 122; -123, (App. '.RC: 1925), appeal dismissed,274 U. S. 763 
(1927) ; Draeger v. Crowley, 55 F.·Supp. 906 (S.D.N.Y. May 29, 1944) ; 
Paragraph IV, Rules on Practice and Pro,cedure. of the Vested: Property 
Claims Committee. . '. . ' " 
. The claimant, Radio Patents Corporation, is a' New York corporation 


engaged in the manufacturing and marketing of various electrical items . 

Approximately 90'10 of its stock is owned by William Dubilier, a citizen 


. and resident of the U aited States, who is the President of the claimant 
corporation..··

It appears that one Irving Rossi, then a Vice President of the claimant 

corporation, was in Berlin in 1934 and discussed with the J?-hre firm the 

possibility of acquiring for the claimant corporation an interest in tile 

Springer patent. Following this disc1Jssion, various communicati!)ns were 

exchanged from May to September, 1934, between Rossi;Dubilier, and 

the Jahre firm .. The claim to a 50'10 ownership interest' in the subject 


. patent is based upon thesecomrilUuications and upon the testimony of but 

one witness, Karl Rath, Vice 'Pr,esident. and patent ~ounsel of the claimant 

corporation. . ' ;. ' } 


At the outset,. it is clear that ~here is no evidence 'whatsoever in the 
,record upon which the Committee could find that Berthold Springer, the 

record owner of the 'patent, at any time tra~sferred his interest 'in the 

patent teanyone. 'The' correspondence does contain a representation by 

the Jahre firm that it was the sole owner of tile plant, but none of the 

correspondence carries the signature of Springer or even, purports to be 

a transfer by Springer or the granting of any authority by: Springer to 

transfer the subject patent. Furthermore, Mr. Rath testified in respect 

of Springer, "I never heard of him," and that Springer "must have been" 

an employee of .Jahre,"otherwise Jahre couldn't .have claimed the owner7 

ship." In other words, the absence from the' record of satisfactory and 

convincing evidence that· Spririger, the record owner of the patent, parted 


. with his ownership---or authorized anyone· else .to transfer, his, owner~ 

ship--c-necessarily precludes an allowance of the present claim.. . . , . 

; The principal documentary evidence. relied upon by the' claimant pur~ 
 !ports to be a .copy of a letter from Rossi to Jahre dated $eptember. 7, 
1934. Although the Committee is of the opinion that this' document is . 
not and does not purport to be a contract to t~ansfer an ownership interest 
in the patent to the claimant, it is unnecessary to dwell upon:'1is aSpect 
of the document because there is no evidence that the Jahre firm either 
received the letter or confirnled in any way the "agreenlent" contained 
therein.. Obviously, therefore, it is an inadequate basis to support a find
ing that the clainlant acquired a proprietary interest in the patent prior 
to vtsting. The Committee notes that 'there was apparently no communi
cation between the claimant and,the Jahre .firm in ~eseect of t.he subje~t L~ 
patent after Noyember, 1934, although the patent dId not Issue untt! 00.. 
1937. . .' C\l 

It appears that: the claimant bore the expenses of prosecuti~g the patent Cl") 
application. The evidence as to why it did this is inconclUSIve, but there C\l' 
is no evidence that the p.artics. intended the payment of the cost~, of the, (Y') 
prosecution to be the consIderatIOn for a transfer of the patent. . 
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Consideration of the entire record discloses that any finding favorable 
to the' claimant's contention would perforce be based not upon satisfactory 
and convincing evidence, but upon conjecture. A claim cannot !be al
lowed on the basis of uncorroborated hearsay evidence. Edison Co.·oV. 
N.L.R.B., 305 U. S. 197 (1938). 
, THEREFoRE, for the purpose-of this proceeding, it is the determination 

1;]: of ' the Committee that the. claimant, Radio Patents Corporation, did not 
have at the time of vesting a title or interest to the vested, prope,rty suffi
cient in law to support a right of recovery. " ' . 
, Accordingly, Claim No. 674 is hereby disallowed. 

JULY 9, 1945. ' 	 . ',"-; 

IN THE MATTER OF 

C MARTIN RIEDEL", i 

Claims Nos. 130, 815 as Supplemented, and 1332 
Dockets Nos. 41, 42, & 43 ' ' 

, ' 

, i STATEMENT OF,THE CASE' 

T~is proceeding was initiated by Notices of Claims Nos. 130, ~15 'as 
supplemented, and 1332 (dated December -, 1942, June 29, 1943 and 
December 30, 1944, and November 13, 1943, respectively) filed by C 
Martin Riedel, pursuant to amended regulations issued by the Alien 
Property Custodian on December 11, 1943 (8 Fed. Reg. 16709). 

,I 	
. The Custodian by Vesting Oraer No.' 141, dated September 8, 1942 
(7 Fed. Reg. 8311), vested, among other things; the following patents: . 

No. 1,815,876, issued on July 21, 1931, and vested as the property of 
Siemens-Bauunion G.m.b.H. KG. . ", 
, , No. 1,820,722, issued on August 25, 1931, and ,vested as the property 
of Siemens-Bauunion G.m.b.H. KG. 
, No. 1,827,238, issued on October 13, 1931, and vested as the property 

of Tiefbau-und Kalteindustrie Aki:., Vormals Gebhardt and Koenig, and 
Siemens-Bauunion Gesellschaft m.b.H. KG. ' 

No. 1,846,815, issued oil Februal'y23,'1932; and vested as the property 
of Siemens-Bauurtion G.m.b.H. K.G. 
The Custodian by Vesting Order No. 201, dated October 2, 1942 (8 Fed> 
Reg. 625), also vested, among other things, Patent No., 2,081~S41, issued 
on May 25, 1937. . , ' .' . 
", The Notices of Claims allege in 'substance that at the time of vesting 
the claimant, C. Martin Riedel, was the exclusive licensee of the above 
identified patents with the right to grant sub-licenses ilnd' to ret,ain one-
third of the royalties rece~ved from sub-licensees. ' ,', 

The Order for and Notice of Hearing was published on August 9, 
1944 (9 Fed. Reg. 9685) and a copy was served upon. the persondesig
nated in 'Section 2 of the Notices of Claims. The hearing was held before 
tl;1e Vested Property Claims Committee on August 17, 1944, at the Office 
of Alien Property Custodian, 135 South LaSalle Street, Chicago, Illinois. 

,The claimant appeared without counsel" and John Ernest Roe, General 
Counsel by Thomas J. McBride, appeared on behalf of the Alien Property 
Custodi~n. Subsequently, additional evidentiary material' was submitted 
by the claimant and received in evidence. Proposed findings and' a 
supporting brief were filed by General Counsel on September 28, 1944. A 

., ., 	 C. MARTIN RIEDEL 

reply brief on behalf of the claimant was submitted by Attorneys RoyW. 
Hill and George; A. Auer on December 9, 1944. ' A tentative determination 
disallowing 'the several claims was issued on June 21, 1945. After the 
receipt of the claimant's proposals to modify the tentative determination, 
and at the suggestion of.the claimant and of the Minister Plenipotentiary 
of the Netherlands, further· proceedings, were stayed .until, the. claimant 
by letter dated December 26, 1945 stated that he had no further objection 
to the issuance. of a final determination in' the' matter. The, tentative 
determination as, hereinafter set forth " is ,hereby adopted and issued, as 
the finaldetermination.. .",'. ,': ." 

The transcript of the testimony taken at the hearing .al)dallexhibits 
received in evidence are hereby incorporated by, r.eference into. and'con;". 
stitute the basis'ofthis determination. : . " " " '.' . • , :! . 

, The claims are, hereby disallowed. for' the reasons hereil)it~terset· f?rth. 
:: : ~, , i. 

: ..,; ',,:. 

, "" .DETERMINATION" ',. 

.. The patents. involved in this proceeding relate to a: process of solidify

ing'soilbelow' ground 'level by the injection of chemicals .. The principal 

patents are the Joosten patents, No. 1,827,238, dated October 13, 1931, 

and No. 2,081,541, dated May 25, 1937. ·The other three' patents .cover 

supplementary!processes developed by' Dr. Joosten's ,assistants. The 

basic' process involved is that of; Chern sealing ,subsoil and building 

foundations so 'as to' prevent water leakage by bringing ,together a 

silicate compound and a salt· such as ,calcium. chloride so that they 

into a solidified water-proof mass. . , .. ' , ' ... 


The c1aimant;C Martin Riedel, a civil engineer: in the employ of the, 

City of Chicago, was, born in ,Germany in 1892, became a resident of ,the 

United States in 1922 and a citizen by naturalization in 1929. It is no~ 

contended ,that ,he ,is ineligible as a claimant by. reason of: nationality.' 

The only question in this proceeding, therefore,' is whether he has sus.... 

tained his burden of proving that he had at the ,time , of. vesting· an 

"inte'rest, right 'or title" in the patents in, question within the meaning of 

Section ,9, (a) of the Trading with the enemy Act,' as at;nended. Sturchler 

v.Hicks, 17 F, (2d) 321 (E.D.N~Y. 1926); Stohrv. Wallace, 269. Fed. 

827,840 (S.D;N.Y. .. 1920); affirmed sub nom, Stoehrv. Wallace,Z55 

U.S.,239 (l921);"Thorsch v. Miller,5 F. (2d) ~18, 12~, 123 (App. 

D. c.. 1925), ,appeal dismissed, 274 U. S. 763 (1927); Draeger v. 

Crowley, 55 F. Supp. 906 (S.D.N.Y. May 29, 1944); Paragraph IV, 

Rules .on Practice' and Procedure . 'of" the,: Veste<l property,' Claims 

Committee. ':, j ,', .', '..', 


. The claimant, contends that he was, prior tp vesting, the ex.clusive 
licensee of the patents in question, with the right tp grant sub-licenses and 
to retain ,one-thil,"d of the royalties . received from sub-licensees. General 
Counsel contend~, on the' other. han~," that the claimant' has failed to 
sustain his burden of proving that he had' acquired prior to vesting an 
','interest,. right or title" in the patents within the meaning' of 'Section 
~~r(a) of the Tra<,iing with the enemy Act, as am~nded:' ' .'. . to 
, The Committee 'has concluded that the claimant' was, at the time of CO 
vesting ~f the patents in qu~stion,merely a representative or agent ofthe N 
Gernlan mterests and not a hcensee of the patents. !. , ' . 

Dr. Hugo Joosten"the inventor of the principal processes, is a German C"') 
resident and has been at all material times. the head of Gesellschaft fur C\J 
Cllemische Verfestigung &, Ab4i~htung m:b.H~ ('[he: ':~hemiq4' Soil, M 
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Solidification and Pressure Grouting Company, Ltd."--a German cor
poration hereinafter called "Cheverab'~). Cheverab is apparently, among 
other things, a German patent holding company for the German engineer
ing firm of Siemens-Bauunion G.m.b.H.(hereinafter called "Siemens"). 
The claimant testified in substance that Cheverab had either title to or 
rights under all of the patents involved in this proceeding and that Dr. 
Joosten was acting on behalf of Cheyerab at all times. . . 
. Prior to September 1939, Cheverab had as its American representative 

the Edeleanu Company, Ltd., New York City, of which thelocalmanager 
, was one Dr. Saegebarth. Admittedly neither Edeleanu nor Saegebarth 
. was a licensee of the subject patents. They merely represented Cheverab 
in bringing together Cheverab and prospective licensees. ". . 

In October 1939 the New York Office of Edeleanu was closed and 
Riedel subseq\lently received from Cheverab the two letters, immediately 
hereinafter' quoted in part, which have convinced. the Committee that .'. 
Riedel than became not a licensee of· the patents but the successor of 
Edeleanu as a representative of Cheverab. ., ' ' 

Under ~ate of Dece~bei: 28, 1939 C4everab wrote to the claimant i9. 
'1', . part as follows: . . 
! 

"As you know, the New York office of the Edeleanu Co. was re
t:' 	 gretta.bly dissolved, and we do not know whether you have. received our 

last correspondence of October, this year, which we sent to Dr. Saege
barth, asking him to transmit it to you. We asked Dr. S.to get in touch 
with you and,to learn whether you would be willini to represent our 

, interests in the U. S. A. for the time being,in'return ora compensati(;m 
to be presently determined in detail. 'We'are exceedil1gly grateful to 
you for the' valuable .and great trouble which you have undertaken until 
now in the introduction ofthe loosten process in the U. S.· A., and weare 
convinced ~hat you will be . successful with your work. corresponding 
thereto. . \. 

"We now want· to make' the suggestion that you continue as until 
now to get interested parties for the Joosten process in. order to obtain 
orders ·for the practical applications under your direction as .our repre
sentative. Inasmuch as the income which we could expect from the 
U. S., particularly in the beginning, would not be sufficient to secure for 
you' a commensurate annual income, you would in our opinion carryon 
your representation as a sideline, as until 'now, so that you ,would remain 
in your position with the City of Chicago. '.' , . ' 

"We have been negotiating with the Philadelphia Quartz Co. concerning 
the delivery of the special Waterglasaccording to which Philquartz would 
sell this Waterglas with apremium for. us amounting to 30¢ pe~ hundred 
pounds wherever it is used for our method. Weare willing to give you 
from this income and also from such income that we may receive through 
license agreements obtained through your efforts, conthlUally one-third 
as a compensation for your efforts. and expenses, and we suggest to keep 
this agreement for t!:te time' being for the years 1940-1942, inclusive; 
provided, however, that ..the German Devisenstelle (Currency Control 
Office) approves this agreement, of which approvl!-I we have no doubt in 
accordance with our experience. We are awaiting your reaction and 
decision concerning our suggestion." ' . 

Then on' April 10, 1940 Cheverab again wrote to Riedel indicating 
intervening correspondence with Riedel and saying in part: 

,", 

~".li~~:'. 
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".We hav~ haPl?ily and gratefu.lI:r acknowledged that, for: the time. beil!g 
untt! 1942 mcluslve, you are wllhng.. to take' over our. representation 'm 
accordance with the conditions. briefly sketched in our letter of December 
28, 1939. . " : , . 

"Inasmuch as you write that you need an official acknowledgment con
cerning this arrangement so that you can present yourse~f as-authorized 
representative of Cheverab, you intend to send us a corresponding draft 
of a!1 agreement. We imagine the mutual relationship to. be about as 
follows: 	 . :;.. 1 

"As until now you promote the use· of, the Joosten-process in the 
U.S.A., with the exception of the territory already ceded' .to the Fruin.,. 
Colnon Contracting Co., St. Louis. This, in the east, takes in,the territory 
east of the Mississippi River, in the west, the territory west of.'the 
Mississippi River, in the south, up to the middle of the State of Louisiana, 
in the north, up to the northern boundary of the State of Iowa, as entered 
in the map attached to the agreement with .the Fr~in-Colnon Co., 

"All costs which arise directly or indirectly in. connection with your 
promotion or with .the execution of tests and practical application wjll \le 
carried by you. In return therefor we ..will pay you, so far as we,are in ~ 
,position to do so in view of war. conditions and currency r~lations: 

"a) $50, constituting the balance' ()f our .!Credit ~ith,the fi~. of 
Edeleanu Co., formerly of New York; , . :', '. ., ' .. 

b) $150, constituting the first installment o~ the,ininimum compensation 
f6r 1939/40,.which Fruin-ColnonCo. owes us; :, .•..... ", .' ", 

c) ~ of our revenues resulting from license agreements from' royalties 
derived from practical applications, obtained throughy~ur·i1egotiati6ns. 

"The PhiladeJphia Quartz Co:, !is you will observe froin the enclosed 
copy of a letter dated December.28, 1939 is not ~ndinedto undertake any 
obligations with respect to direct payments to us as an 'additional amount.· 
charged with the chemicals delivered .by Philquartz. We. have. therefore. 
been forced to abandon handling ,thiS 'matter in,' this manner. Under 
these circumstances you will, in our opinion; have to try to get in touch 
with firms which will be willing to enter into a direct . license agreement 
with us, as was done by 'Fruin-Colnon Co., or to obtain, on an individual 
basis, orders, (like the. one 'for the city of Chicago) fr\lm parti~~ r~dy' 

: l 

to pay royalty. .... '. .• '. . .' I '" 

"You are entitled to ~ of these royalties, including the ,minimum 
amount payable to us b)dicensees sec'!lred by y!llJ.. , .,. '::'.: . i , 

• • • • •• .,. •• . '., '. • I 

"We p~rticularly direct attention to' the fa~t'that we are not i in. it 
position to assume any obligation arising from the introduction and prac':' 
tical use of the Joosten-process in the U.S.A. All work, which you as 
our representative should take over independently or should have ex
ecuted, therefore, is at your own risk. Included herein are any orders 
for chemicals, equipment, etc., so that no one can ever make us liable 
for payments, compensations, damages '01' the like, which are connectedr
directly or indirectly with this work. .' '.' . 

, "As soon as an agency agreement with you will have been made, weC"..o 
will try to forward to you written instructions with drawings and pl;lotos,C'J 
a so-called 'cook book' as we call it."'. (Y) 

Consideration of these ba~ic statements by' Cheverab 'ofthe relationship C\J 
between it and the claimant permit but one conclusion~ Riedel was not C"") 
to be a licensee of the patents. . He was to proinote the use of the Joosten 
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processes, arrange for licenses from Cheverab to others, and supervise as 
Cheverab's representative the practical. application of the process.-· He 
was to. recdve .as compensation one-third of the amounts to become pay.., 
able to Cheverab as a result of his efforts.. The arrangement did not 
contemplate the payment of a royalty.by Riedel to Cheverab but for the 
payment. of royalties by licenseesto:Cheverab and the payment··of a

. ," 	 commission by Cheverab to Riedel. 
· In view of the unequivocal meaning of these two letters as to the status 
which Cheverab intended Riedel to have, it is unnecessary to discuss the 

'. other :circumstantial facts appearing in the record, . which -the Committee 
has considered 'and found to be consistent with the pattern outlined in 
the two letters.· . . . . . ' . 

Although Cheverab in a. le~er .to Riedel, dated Novcnlber 26, 1940, 
said, ." . : :.: . 

H* * * : * >I[ * . * 
Agency Agreement: We also see no possibility for you to send us 

an Agency Agreement. Since we are not allowed to send. telegrams to . 
the United States we ~could discuss the draft of an agreement only by 

. way of a letter. 'We do not think that it is imperative to make a written 
agreement during the War since we have absolute ·confidence in you that 
you will represent our interests during this time very well even though no 
contract has been signed by both parties." '.1: 
nevertheless, Riedel testified that he did send a draft of a proposed agree

't', ment to Cheverab. The contents of this draft are immaterial because' there 
is no evidence that Cheverab executed or In any'way assented to its. terms. 
We:' may parenthetically state, however,' that th.e draft. does not, in the 
opinion of the Committee, constitute Riedel a . licensee of the patents. 
· The testimony of Riedel is not inconsistent with the conclusion of the 
Committee as to' the incidents of his relationship Vll'.ith Cheverab. He 

.J:,' testified frankly and fully as to the details. The conclusion is inconsistl: 	 ent merely with the legal effect' w~ichRiedel, not versed in the law, 
attached to these details. . . . 
: In 'view of the' documentary evidence. and of Riedel's testimony as 
to the facts, it is neces~ary to find that he .did not acquire prior to vesting 
an "interest, right or title" in the vested property within Section 9 (a) 
of the Trading :with the enemy Act, as amended. . 

The Committee has considered Public ~w322-adding Section 32 to 
the Trading with the enemy Act, as amended, and approved on March 
8, 1946-in relation to these claims and concludes that it does not affect 
the conclusion set forth in this determination. 
· . Accordingly; Claims Nos. 13(), 815 as supplemented, and 1332 are 

hereby disallowed.' . . . 
· APRIL' 10, 1946. 
'. ..!" 	 . 

: IN THE MATTER OF 

. l . THEODORE RINGS 
.Docket No. 22 Claim No.. 820 

1" 	 '. 

.. • STATEMENT OF TIlE CASE 

This proceeding was initiated by Notice of Claim No. 820 (dated 
June 29, 1943) filed by Theodore Rings pursuant to regulations issued 
by the Alien Property Custodian on March 25, 1942 (7 Fed. Reg. 2290) 
and amended December·.1l, 1943 (8 Fed. ;Reg. 16709). 
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The Custodian by Vesting Order No~ 1457,dated May 13,. 1943, (8 

Fed: Reg. 7789) and amended August 19, 1943 (8 Fed. Reg. 11853), 

vested (1) a parcel of improved real estate located in New York City, 

(2) certain fire insurance policies, and (3) certain savings accounts In 


New York banks. The.Vesting Order recited, . among other things, a 

finding that ,the property.-was owned by Elsie Rings; a; national of' a 

designated enemy country (Germany). ,.; ,. '. '. , .' . .' 1 


The Notice.· of Claim alleges in substance· that· the claimant, Theodore 
Rings, was 	the owner':of. the property at tht: time 'of vesting. 

The Order·for and Notice of Hearing was published on -March:31~ 
1944 (9 Fed. Reg.' 3469) and a ,copy ·:wasserved:.upon ,the persoil 
designated in Section 2 of. the Noti~e of Claim. '. .' .,. .J , ; ( 

. The claim was noticed. for.: hearing on April 18, 1944. On that date, 

pursuant to motign of the claimant and General' Counsel, the taking of 

oral testimony by'the Committee. was ...waived,· and substituted therefor 

was a transcript of 'the testimony;.givenunder. oath by the claimant, in 

the presence. of his counsel, while being .eXamined by a member. of .the 

Cust~ian's staff on:January 21,1944. ..: 
 "ii' 

, The' claimant was represented by John' C. Delaney .. ,A., Matt. Werner, 
General Counsel, Office of. Alien Property Custodian', was· represented 
by James W. Fallon.' . . ,.. " .;, . 

The claimant· submitted a ;brief dated. May 6, 1944. General Counsel 
submitted a proposed ·determination and supporting brieLon· May 18, 
1944~ Supplemental memoranda were submitted on May 22, June 3, and 
June 14, 1944. A tentative ,determination disallowing the, claim was 
issued on July 7, 1944. No proposals to mOdify the tentative determina
tion, having been submitted ·to.the·Committee, the tentative determiriation 
as hereinafter set forth is hereby adopted and issued as the .final.detennina
tion in this proceeding. . . ..... . , . -: :., 

": i. l?ET.E~~.1i~A:rI9~. ..!.: 

The claimant, Theodore Rings, was born in Germany in 1875, entered 
the United States in 1893, and became a citizen of the United .States. in 
1900. Since his entry into the. United, States he has resided.in New 
York City and·has worked chiefly .as a mechanic and welder. . In. Sep~ 
tember of 1924 he married one Elsie Skaza who had ~een,bornin Germany 
in 1895, and had entered the United States in 1922., She visited Germany 
in 1926, 1931, and 1934; In 1936 she again went to Germany and has 
since. that· date resided, there. It does not .appea~ from the record. 
she at. any time became a citizen of the UnitedStates.1 •. ..... 

. .. In October of 1924-within a month after the marriage-the daimant 
negotiated the purchase of, the· real estate 2 claimed in this proceeding. 
He paid the purchase price 8 but caused thi! record title tQ b~ pll\-cedinhis 
wife where it remained until vesting, .' '. " 

To the extent that Elsie Rings was the 'owner of the real estate, it was 
properly vested because, since she was' at the time of vesting a citizen 
and resident of Germany, she is an "enemy~" under Section 2 of the 00 
Trading with the enemy Act of October 6, -1917, a "foreign national" CO----.:.-- ' .." . .' 

1 She did not become a citizen of tbe Uni.ted States by reason of her'marriage in 1924 to a citizen. C'..,f 
42 Stat. 1021 (1922). 8 U.S.C.;·See;. 368. " :. " . (Y)

• The real estate consists of a one family house and lot located at'3762 Olinville Avenue•.Bronx 
County. New York. . . C\l 

• $900 of the purchase price of $4,600' was I,aid in cash and the balance was paid by the dis
charge of a $3 700 debt owed by the. vendor 10 the clai~nt. The property. was subject to two Ct':) 
mortgages which were subsequently discharged by the claImant. 
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under Section 5 (b) of that statute as amended by Title III of the First 
War Powers Act, 1941, and a ."national ofa designated enemy country" 
under, Executive Order 9095, as amended:, .' ," '.. _ 

The claimant contends,insubstance, that he was the owner of the real 
estate arid that his wife, the· title holder of record, was a' nominee for 
him. : General 'Counsel contends that the claimant did not at the time 
of vesting have any interest in the property, beca\.!se he had, in legal effect; 
given the' property to his ,wife. ' , ; .. , •. . .' . 

" 
The 'sole issue in this proceeding, therefore',' is whether, the claimant 

had : at' ,the time· of vesting a legal or equitable interest in the property. 
The claimant has' the burden of proof.. ' '...': . 

Although it appears that the entire purchase price of. the real estate was 
paid by; .the claimant, there is 'no instrument, formal or .informal,·· in 
evidence-and ttJe claimant testified that none .existed~by, which the 
grantee, Elsie Rings, agreed to hold the property for the claimant .. : Fur- . 
thermore, the claimant· is. not the .beqeficiary ofa resulting trust under 
common, law principles., Although at common law a resulting trust arises 
in favor of a payor when the grantee is someone other than'the payor, 
this presumption is rebutted by the countervailing presumption of a gift 
when, as in the instant case,th~ payor is the husband .of the grantee. 
In the case at hand the inference of a gift is drawn not only from the 
fact, of ,marital relationship, but also from the -proximity of the. con.. ,

, ! veyance to the date of the marriage, for the conveyance was made .shortly 
. 1: 

. after the marriage took place., . And the. claimanes own testimony tends 
tosupport rather than to rebut the inference of a gift;!> ".' .' 
" Applicition of. theNew York law to the facts of this proceeding does , . not change the common law result. While Section 94 of the New York 

Real Property"Law ended the common law rule that where a conveyance 
is made to one person fora consideration paid by another a trust results 
by force merely of the payment,. that section has no effect on trusts con
structively imposed as a consequence of payment of the purchase price in 
conjunction' with other: circumstances. Those other circumstances neces
sary toin'voke a constructive trust under the New York law are defined 
in Foremanv. Foreman,251 N. Y .• 237, 167 N.li: 428 (1929). The 
Foreman case apparently.requires the claimant to establish, among other 
things, not only: the payment. of the purchase/rice and the existence of a 
confidential relationship between the'payor an the grantee-factors which 
admittedly exist in' the· case at hand-but also a' promise by the grantee; 

·,1 

"1)r""o'" v: C~owle,,:" 'j Fed. (2<\) (Civil No. 19-385, D.' C: So. Dist. of'N; Y. May 29, 
'1944). 	 " '.',' . . . ' " 

",::' : - The claimant testified with referenee to his state of mind and his statements to his wife at the 
,time. of 'the conveyance as follows: ' . " . , ". 

'" "'0. Did you have' any discussion with your wife at :the lime you took title'to the ,property 
and ·put it in four wife's name? . 
"'A. Well. said to her you' are' so mucb younger than I am and if anything should bappen 

to me, well. you have the house, you bave no bother, you Can do with it as you please. ' . 
'!O. AI Ibe time you purchased the house and 'took it in her name, the reason' for' it' was 

, ' 	beCause she was so much'younger than you? ' ' . ' 
" "A... Yes, that was the main reason •.. · 

"0. No other reason ~ , , 
,"A. Well, I said if anything should happen, if I became involved.in a ~ law suit or some

;hin~, it would .be safer to. J:t~,,~ it in your n:me than in mt own. ' .', ". 

"~Q: H~ving taken the {l;o~rty in her ~me so 'soon "'lft,er' you were mar~ied. was' it your 
. tenlion to make a gift of it to her? ' 

,"A. Well. it was. and I thou8ht in 'ease I should need tbe money, I eould always caU on 
,would return. it to me; that if I needed money ·she ,,:ould take up a mortgage. 	 ... 

. "0. 'Vas there any reason that you ;"'t the title to the property in her name other than 
thefaci that you .wanted to protect your business connections or anything of that sort? 

"A. Well, I guess. it was a sentimental reason. I wanted to show her that I cared for h~r:~' 

'iMl, 
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express or implied, to hold the property in trust for the payor.6 There is 
no evidence tending to show an express agreement by Elsie Rings to hold 
the property in trust for the' claimant, and, in the opinion of the Com
mittee, the facts do not imply such an, agreement:, Evidence~, that a 
husband-payor paid taxes, insurance, costs of repairs and improvements, 
and that he used rents as his own may provide a satisfactory basis for~an , 
inference of 40minion over the property by him and, if the dominion was 
assented to by the wife-grantee, a further inference that the wife had 
agreed to hold the property in trust for the husband. The record in this 
case, however, does not in the opinion ,of the Committee contain satis
factory evidence of this nature. Moreover, the testimony of· the claimant 
seems to indicate that, if such payrpents were in fact made by him,they 
were additional gifts ,to his wife;7 Furthermore, Elsie Rings in 1939 
apparently had under consideration the exchange of the house and lot in 
New York for similar property in Breslau, Germany. This fact and some 
of, the, language of the l!!tter ,written by her to the claima,nt 8 in refer~nce 
to. the proposed exchange seems to be more reasol1ably referable to 
own:rship of: thep~oper;ty by her than to dominion _<;rver, the. pr~peI1Y 
by hIm., ',',", ,: . 
. ,The Vesting Order, as amended, and the, Notice of Claim involyed in 
this proceeding included not only the. realestat~ considered abov;e, put 
also certain insurance policies and, bank deposits--in the, s~m of app,roxi~ 
ll1ate1y $2,OOO-described wi~h particularitY'in the VestipgOrder" as' 
amended. No evidence w;l.~offered· bearing independently,'on' the insur~ 
ance policies and the Cqmmjttee concludes that the. cl,ai,m to the insurance 
policies must, therefore, be disallowed .for ,failure of proof. T/le several' 
banka~counts were;opened by the claimant ~n the nawe, of his wife.1?~~ 
posits were made by him in these accounts from time to time and I.mtil 
approxim~t~y 19~3 .withdrawals.from such .accounts were fI1<1deby her~ 
The claimant testified that after approximately 1Q33he~ made with
dra:walsu!1d!!r a power. of attorney from her: He fuI1her testified that hC7 
had other bank accounts in his own name and joint bank \ -accounts with 
his'several business ,.associates. The Committee, concludes in . reference tq 
the vested I)ank accounts, thaqhe evidence is no~ sufficient tq support a 
fin~ing?f title in tqe claimant .. The,ci:cum~tan~e$ which. in~ic~te agi,ft .to 
ElSie Rmgs of the r~al est~te 10 question hkew!se S!!~ tomdlcate.a gift 
to h.er 'oL~he .va~io!ls sums:d«;posjt~~iby; ~~; <;1~iIRant in~uch ,sayings
accounts. ' . . ,; ' .. '," :!', " ' , .' ,~ 
: FolJowing a consideration ~of the en~ire r.ecoid,: 'the.Commit~ee"co'9~ 
<;h.:i<ies that the c1aimantP~s, not sustained,; his, burden' of. c:s~<lb~ishing a 

• An earlier decision,of tbe New York Court of Appeals Wrigerl v. Sc/oleiino .... ISO A. D. 

765, 135 N.Y.S. 335 (1912), affirmed, 210 N. Y. 573.. 104,N. Eo 1143 (1912), is apparently even 

less favorable to the claimant's eontentions than the ..or........ 'case. In the Wnom case tbe fol· 

lowing facts. were held to. be insufficient to establi~h an enf"reeable t~.= . The hushan!! paid the 

purchase prtce, all operatmg expenses, mortgage tnterest~ assessments,.. msurance prenuumst and 
eosts of repairs;' the grantee.wife had referred to the house and lot as ber husband's and. when 
approached by a prospective buyer, said it belonged to the husband. The Forem .... ease bas been 
followed in Barlol v. Barlo",.. 138 Misc. 117, 244 N.Y.S. 713 (Broome County .. 1930U Frick v. 
Cone, 160, Misc. 450, 290 N.Y.S. 592 (Genesee County, 1936); I~ " Welclller's l!.lillll, 171 0'),
Misc, 738, 13 N.Y.S. (2d) 940 (N. Y. County, 1939).' , ~', , ' '_., ' . , 

• See Footnote S. ' ' , 	 " ~ 00 
• ". • • In referenee to the house at Bi'eslau I wish to inform you that tbe proprietor became 

impatient because it took too long before I received y_our answer, and so he was forced to dispose C\J 
of it elsewhere. I looked it over; it was not bad. However, I did not want to act without your 
consent. As you did not reaet upon my letters the man did not care to' wait any longer. He had C'l') 
tbe visa slready'for the U. S. A. .,'.' ,

''The consent to an exebange is 'only given when one does not leave any relatives remain behind C\l 
in the U. S. and does also'not leave any cash remain in the U. S. A. 'Perhaps I'll try with' ail (Tjadvertisement once again. 
'''I bad stated thi, value of our house to be $15,000 Of' the equivalent of 63000 Marks, 

"For the return 'Wanderer Marks one gets very little at present. .' I think. it iii best to,exchange 


bouse for house. • • "." .' .. 
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legal 'or equitable interest in' the ,property vested by Vesting Order No., 
1457, as amended.' :.' , . 

THF;REFORE; for the purposes of this proceeding; it is the determination 
of the Committee that the claimant, Theodore Rings, was not at the time 
of vesting the owner of the claimed property. '.. . ' 

. ::;Accordingly, Claim No. 820 is hereby disallowed: 
,SEPTEMBER 13,1944. ' 

':.:' .,:' . 

'I:,,' , ' 

:!I. .:'IN ,THE .MATTER OF ,', 
':, 'W. SAXTON SEWARD 

~ . : :Claim No; 1600 Docket No. 76 
i 

STATEMENT. OF THE CASE 

This procee~ing' was initiated by Notice ;of Claim No; 1600' (dated 
January 14, 1944) filed byW.' Saxton, Seward, 'pursuant to amended, 
regulations issued by'the Alien Property Custodian on December 11, 1943 
(8 Fed. Reg. 16709). ' . . 
. The Custodian by Vesting Order No. 677;' dated January 18, 1943 (8 
Fed. Reg. 7029), vested, among other things, United· States Patents Nos. 
", 2 096 106 !, ---'" " 2 159891 ' ~ 2247051 ' 

as the p;ope;ty of A Guerbilsky, ~. national of a foreign cou'ntry (France). 
The' Notice of Cl~im alleges in substance that Guerbilsky assigned the 

patents to the claimant in November 1941· in- order to insure the realiza
tion of· an income' therefrom: arid thus to facilitate the payment of' 
Guerbilsky's pre-existing ".iridebtedness to the' claimp.nt and .to his firm for 
legal services in the 'sum' of approximately $5,000: !,' , 

The' Order for <;lnd Notice of Hearing was served' upon' the'!' person 
designated in' Secticin 2' of the Notice of Claim. The hearing' was held 
before the Vested' Property' Claims' Committee, Office of Alien Property 
Custodian, 120 Broadway, New York, N. Y., on' April 20, 1945.: The 
claimant appeared personally, and 'John Ernest 'Roe, General Counsel, 
and George B. Searls, by' Edward 'M. Murphy, appeared on behalf of the 
Custodian. 'A brief was filed by General Counsel ori:July 5, 1945.;:(\ 
tentative determinatiori disallowing the claim was issued 'on September 
21, 1945.', No proposals: for modification'of the tentative determination 
having been received, the tentative determination as hereinafter set forth 
is herebY,adopted and issued as the final determinatioriin the matter.'" 
.; The transcript 'of the testimony' taken' at the hearing and all exhibits 
received in evidence ,are: hereby incorporated by reference into and con
stitute the basis ,of this determination. ' , . 

.' The cla}m ish~reI;>y"disallowed for the reasons hereiIlafter set forth. 

'DETERMINATION 

This proceeding' ~oncerns United States' Patents Nos. 2,096,106, 
2,159,891. and 2,~47,051, which. were vested by Vesting Order No. 677 
as the property of' A. ,c:;uerbilsky', a resident of France. :The claimant, 
W. Saxton Seward, in effect seeks payment of an indebtedness owing 
from Guerbilsky in' the sum of approximately $5,000 for legal services. 
The services were rendered on behalf of Guerbilsky over a period . of 
several years prior to the Wqr in connection with "the application, prosecu
tion, and exploitation of the three patents in question. ' 

I.~ 

~'J 

W. SAXTON SEWARD.' 

There is no dispute as to the services having in fact been rendered, 

the reasonableness of the fee, or claimant's eligibility as to nationality

he being a native-born citizen of the United States and·a member of the 

New Jersey bar. Likewise, there is no, controversy in this proceeding 

about the findings of Vesting Order 677 whereby the three patents were 


'vested as the property of Guerbilsky.:: It may be further noted that there 
were, and are, no royalty contracts inexis.tence pertaining to th~patents. 

The debt claim aspect of the matter is not, here' considered, because 

the Office of Alien Property Custodian is not presently acting upon debt, 

claims, as such 1 and, we may add, becau~e the patents in question 'have 

not produced any income out of which a debt.claim could be paid. It. 

follows that the sole issue in this proceeding is whether the claimant has. 

established that he had at the tim~ of vesting any "interest, right, or title" 

in. the vested patents within the ~eaning of Section 9 (a), of the Trading 

With the enemy Act, as amended., ' , , , , .:' " ' 


An ,extensive discussion rel,ative to the claimed, "interest, right,. or 

title" is unnecessary, however, for the, claimant in. his testimony con

sistently and candidly disclaimed that the document of assignment which 

was received by him from Guerbilsky some time in November '1941 was , 

intended as an instrument of conveyance of a legal or be,neficial interest in 

the patents. Further, the correspondence exchanged between the parties 

prior to the transmittal of the document conclusively indicates that neither 

Guerbilsky nor the claimant intended ~n assignment of the legal or 'bene~ 

ficial. ownership of the p'iltents. .An ,assignment had not. been req~ested 

by the claimant and the transactIOn was 110t, <;lq::ording, to the t,esttmony 

of the claimant, a satisfaction of the, debt, ,norwa,s it a gift.' It. was the 

claimant's understanding that Guerbilsky was at the time without means 

to pay for the legal services that had beeIl , rendered, and, under the 'cir~ 

CUl11stances .the, parties endeavored;. merely" to, work out. an amic';lble 

arrangement whereby the patents could be "exploited for GuerJ;>il*y, the " 

owner thereof~any money,r~ceived ,to be, !lPplied in part upon ,the in~ 

debtedness until it should be satisfied; the arrangement did not purport, 

however, to repose in the claimaQtanyproprietary interest in the P<;ltents 

or in the prospective royalties. ",' , ," .,' , , ' , . ," 


Inasmuch as the Committee'is constrained to conclude that the claim

ant did not have at the time of vesting any "interest, right, or title".in the 

patents, it is"unnecessary to consider t~¢,effect of. Pte fact that the trans

mittal of the document of assignrneIltip'1';J'ovemIJer 1941~as,appll.rently,

unlicensed. ' ". ",. ',"':: ., .': ',.,,' . " ',' ,

THEREFORE, for the purposes of this 'p'roceeding;it is ~e determination 

of the Committee that the claimant; W. S~xt9P Seward; did not have at 

the time of vesting a title or interest' to ~he, vested property suffici!'!nt" jn 

law to SUI?port a ri~htofrecovery.· .'," ,; ';' .' , 


Accordmgly, Claull No. 1600 IS hereby dIsallowed: "" 

'OCTOBER 22, 1945. . '.' " . , 


1 See Cabell ·v, Markham, (Civ, Action No, 26-302, S,D,N,Y, January 3, 1945, reversed, No. 
279, CCA. 2d, April 3, 1945. Petition for Certiorari to'the"U, .S, Supreme Co,urt, No. 1271,

granted June 4, 1945). ' .' '! . ' . • ': ,.,' , . 


,i: 
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IN THE MATiER OF 

WALTERSOBERNHEIM (Y MAGNUS) 
v. HANDEL-MAATSCHAPPIJ "WALDORF" 

t,', 
, 'Docket No.1 Claim No: 24(J 

", ,. - -":, ,REPORT 

, 'Findl~gs of fact, conclusions of' law; and recommendations to the 
Alien Property Custodian." ' 
"; This proceeding' was instituted upon Notice of Oaim '(assigned serial 
number'240) 'filed on January 9, 1943 on Form APC Iby Walter 
Sobernheim (Y Magnus) pursuant to regulations issued by the' Alien 
Property Custodian on March 25, 1942(7 Fed. Reg. 229Q). 

' The:, Order for, and Notice of theH~aring was published on August 
17, 1943'(8 Fed. Reg. 11398) and coples thereof were served by regis
tered ,mail on the persons designated in Section-2 of the claim. A hear
ing'on the claim 'was held before the Vested Property Oaims Committee 

• f' ih Room 411, National Press Bui,1ding, Washington, D., c., on September 
2 1943 ' '", :" , ' '"II''' 

,,' Abb~1-ly; Bryde" Kooim.in,~1acFall & :Amon, Esqs., appeared by 
Edward D. Bryde, Esq, and Pleter,J.' KOOiman, Esq. on behalf of the 
claimant." The General 'Counsel,Office of Aliell,Property Custodian, by 
Irwin"L: Langbein of: the Claims Unit, appeared on behalf of the Cus
todian: Counsel for the'c1aimant also' appeared by leave of the Com
mittee on heh3.lf of N. -y, Handel-'Maatschappij "Waldorf" in SUpport of 
,the Ciaim,and, also by leave ofthe Committee; 'N'. V~ Handel-Maatschappij 
"Waldol'f" intervened :contingently in the event of Vte disallowance of the
claim. ;' , "'"" ,,' I', ' ' , , " 	 " 

, The: claim: asserts title to and right of possession of certain securities 
vested 'by; Vesting Order Number 435 (Re:Certain securities of N. V, 
Handel-Maatschappij "Waldorf") executed on December 4, 1942 (7

!.. 
Fed. Reg:.104{)3). The'securities;~laimed are desc'ribe9 in Exhibit "An 
of saidclairrl as:follows: '" " ,i" • ' , 

.$10,000,00' Associated Gas '& Electric Corp. Deb. 3~% 1978. 
10,000.00 Cities Service Convertible Deb. 5% 1950. ," , 
'10,000.00 Hudson & Manhattan RR Co; 1st. Ref. 4% 1960. 

' 10,000·00 Third AV€1nue Ry; 1st Ref. 4% 1960. " I.'. • , 

100 Shares' American Radiator, and Standard' Sanitary, Common. ' 
200 Shares General Metors'CorP., Common.":""" '::, 
100 Shares H. L. Green Co., Common. 

200 Shat:es:North Ameri9'~.n Rayon,' B. Common.. ' ; 

1 ~ \' .
JOO Shares Penn.R. R. Corp;, Common. .. 

"50 Shares Union Pacific RR. Co., Common. 

300 Shares Transue and Williams Steel Forging Co., Common. 

. The hearing was stenographically reported and 'all exhibits admitted 

into evidence at the hearing are hereby incorporated by reference into this 
~ . report. The follQwing ,findings of fact, conclusions of law and .recomI, 
i 	

mendations to the Alien Property Custodian are based upon the evidence 
adduced at the hearing and· upon the record in this proceeding. 

The issues in this proceeding were narrQwly circumscribed by several· 
factors. Vesting· order number 435 does not make a finding on the 
ownership of the subject property and, furthermore, it does not char
acterize the natiohlllity of the claimant, Walter Sobernheim. In addition, 

. the General Counsel of the Office of Alien Property Custodian did not 

.,.,.~;,: 

\ 
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contend that the claimant was controlled by. or acting. for: or on behalf 

of a designated enemy country or that the national interest required that 

the claimant be treated as a national of a designated enemy country.· 

While the Committee believes that such factors may not in an appropriate 

case relieve'a claimant from the burden of establishing either that he is. not 

a foreign 'national within the broadest : meaning of these ,terms, as de

tined in Executive Order 8389 or that he is nota national ora designated 

enemy' country within the broadest meaning of these temisas prescribed 

in section 10 (a) of Executive Order 9095 ,as' amended; .these broad issues 

were not in fact presented to the Committee in the' present proceeding. 

It follows that,> for, the purpose of this proceeding, the claimant has:the 

bu.rden of establishing merely that he Qwned'~atall material times the 

property subject to the claim and that hds not. a'national ota designated 

enemy country as these terms are, used in their. limited: Sense, in section 

1O(a)ofExecutiveOrder'9095asamended.",;: ,,',; j: ":
'i' 

:,' ; '". 1; iii. 

F~liDINGSOF FACT , ;'.; 

l, iNATIONALITy'OF·THECLAIMANT:', ""." ("i 'j' 

The claimant's allegation of Spanislicitizenshipisconryrrbed'byun~

controverted evidence establishing'the following 'faCts: i"'.;,,~: 


1. Walter Sobernheim (Y Magnus), hereafter 'referre(rto as' "claim
. ant", 	was born in qermany and residedthere"until ~933; "From 1933 
untit the Spring of 1940 he reside4 either in Paris ot in Southern France. 
From 1933 until his arrival'inthe United States in'March'1941;he did 
not at any timer~slde in Germanjror in territory occupied by Germany or 
by any country at War with the United States:':, Sinc'e March 1941',pe'has 
continuo,usly resided in the'Unit<~d States;";·' .'.' I, ; ": ," ... !., ':J!)'. ":"" 

2. By letter dated July 3, 1,936, claimant ~as' advised by ~he Under 

Secretary of State of the Spamsh G~vernment that 'he had beeh,gi'anted 

~~anish .citizenshiP. cont,ingent UP()O'.(a) .r~inqui.shme~t()f his' fore!gri 

cltizenshlp, '(b) reglstratlOn as a Spamsh Citizen With the 'Bureau of Vital 

Stat~stics, and (c) ·executiori of the oath of allegiance to 'the c6n'stitut~on 

and obedience to the laws. A decree of the'Spanish';Government,- in 

content substantially identical with the tetter,signed by Manuel Azana, 

President; .and countersigned by Juan Moles Ormella,;Minister of ,Gov


ernment, 'was pub~ished in tryeGaceta de Madridon ju1:r. ,5,' 1936.qn 
May 14,'1937,:clalmant apphed, through the German Embassy at Pans, 
for a release of German nationality. By letter dated Sepfemberi 12, 1938, 
the President of Police at Berlin advised the claiinant that his Getman 
nationality had been released, . The release was delivered tothedaimant, 
through the Gennan Embassy in Paris, ,on Odober .28, 1938. \ ,Some time I' 

in July 1937 in Brussels, Belgium,on the occasion of receiving. his first 
Spanish passport and his first certificate of'. Spanish 'nationality, the 
claimant satisfied the other conditions of the. Spanish decree .by regis
tering as a Spanish citizen and by taking the required oath of loyalty to. 
the Spanish Government. Annually since 1938,' certificates of Spanish 
nationality were issued to the claimant and the Spanish Consul in New 
York City issued to the claimant on April 22,1942-, Certificate of Spanish 
Nationality No; 481. The claimant, in addition"testifiedthat he was a 
citiz~n of Spain during all material times. '''';' . , '" . " i ,3 23 2 9 1 

OWNERS.HIP ... . .,' ,. . 

The claimant's allegation of ownership is confirm'ed ,by 'evidence estab
lishing the following facts: . . . 

http:10,000.00
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3. ,·N. V. HandelcMaatschappij "Waldorf" (hereinafter referred to as 
"Waldorf") is a corporation organized in 1925 by the claimantunder 
the laws of the Netherlands. ' Its head office has at all times . been in 
Amsterdam and from 1937 was located in the office·ofPierson and· Com: 
pany whe're it, ·remained during the transactions describeq in this report 
Its articles ofcincoiporation authorize it to deal'in securities jor the·ac
count bfthe corporation and for the account of third persons. All of the 
authorized and issued shares. of "Waldorf" have ,been owned by; the 
claimant during' all, material times. Furthermore, the claimant has been 
the sole managing director of ~'Waldorf" at all material times;:'a,status 
authorized· by its articles of incorporation and by, the' .N,etherlands· law. 
"Waldorf": served as: a personal holding company for 'the ,c\aimant." , 

.4. One Adrianus RUbl,. a citizen of the Netherlands, was, during, all 
material times, the head of the bookkeeping and accounting departmerit of 
Pierson and Company, Amsterdam. Commencing about :1937an4 during 
all material times he maintained in Amsterdam the books' and records of 
"Waldorf". These books and records, arid' any copies thereof formerly 
in the possession of the claimant. in France, are not and have not been ' 
within;the United States. " ' ,," . , 

, 5. "Claimant's allegation that he is the beneficial owner and "W~lddrf" 
merely. the nominee of the seclJrities subject to this clairI'! 'is substantiated 
byhis,~irect testim<?i1y and by various~hibits,admittedin\o evidence. 

, The <::;omnlittee, p,?-ces credenc,e in the ,testimQriyof the cl<l;imant on the 
aUthent\c#y ~f these exnil;*s., His testimony was strongly corr9borate~. 
by thetestiipony o~ ~r:A-'A. Andries~e." ¥r. A?driesse is a n~t!ve of tJl~ 
Netherl~l'!ds,; and, wa.S,a partner 9f PIerson and, COlTIPilny, ,~!llst\!rdam, 
until 'November'1940: He esfablishedthe relationship between Mr:'Riihl 
and,~':Wal~orf',and, in addition, cQ~vincingly identified Mr. Riihl'ssigna~ 
tun~op the. variou!; exhibits., It is the affirmative judgll1ent <,>f the C,om
rnitte~~ that ~r.' Andr:iesse is credible. The exhiQits pt;incipaUy relied 
tip~m by tre Claimant to'establish his beneficial pwnership of thep,roperty 
suj:Jj~ct to his, claim are d~scribed, i l1 the following portions' of this ,section. 
: Th~ '~l~ima'ntr~ei~ed in Fr~~~e. eitl~er in November or DeCCl'ri~r 1939, 
through' t,he mails from . Ruhl in AmsterdalT! four' dq~umel~ts' attached 
togeth~r. ' ,The originals were inspecteq by the Committeeandp~otQstatic 
copies were,adn;titted, into ,evidence as,c1aimant's Exhibits 6, 6-A, 6-B, 
and 6-C. ,Each,is ;subscribed "N. V,! Hi+n~eloM.;l.at.~CIlappij'.waI10rf''' 
and 'each bears tb.e signature of Riihi. " ',', . " ' 

C1aimanCs ,Exhibit 6 is; a balance sheet and profit and loss statement of 
"Waldorf'" dated September 30, 1939. It describes· a credit balance in 
favor of I'Dr. W. Sobernheim'! of 325,045.09 florins. .The Exhibit. does 

. not refer to the securities claimed in this, proceeding;:; It does: describe 
as' assets 'off~Waldorf~' certain investments, secutities;,andbalances' to 
which the claimant does not in this. proceeding assert title ,or right of 
possession. ' Exhibit 6 indicates, that the records of "Waldorf" did ,not 
reflect '.ownership by "Waldorf~' oLthe securities claimed· in';this pr9" 
ceeding.':· ' ";' . ' . ,i,"';-,;, 

tlaimant's Exhibit 6-A, also dated September· 30, 1939, lists varipul' 
items; including the following :', ", " 

Titres Dr. W. Soberriheim F 108,681.05 "," . " 
Exhibit 6-A indicates that "Waldorf" held' securities of a value of 

108,681.05 ,florin for the account ot the d!limant. .il; . ' 
'.,; ::i:. ,"f,..' i: 
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. Claimant's Exhibit 6-B is entitled "Titres 30 Septembre 1939 N. H. 
Handelmij 'Waldorf' " and lists about 60 specifically described securities. 
The descriptions do not include any of the securities daimed'~n this 
prOCeeding, with the exception of 100 shares of General.Motors described 
as "100 General Motors 550 N.Y. F lO,4Q6.25".With the exception 
of the reference. to shares of General Motors (upon' which; additional 
findings are made in this report) the C01l1mittee finds that claimant's
Exhibit 6-B indicates that, the' securities listed therein were. held by 

"Waldorf" for its own account, and further indicates that the' records 

of "Waldorf" did not reflect ownership by "Waldorf' of ~he securities 

claimed in this proceeding. ," ." ',.' . J 

Claimant's Exhibit' 6-C is entitled "Titres Dr. Walter' Sobernheim 

Paris" and \S dated September 30, 1939. 'It describes with particularity 

certain securities of a stated value of 108,681.05 florin and is a specifica

tion of the Sobernheim' item in Exhibit 6-A. The securities listed in 
 iclaimant's Exhibit 6-C include, with two exceptions, the' securities I, ...
claimed in this proceeding. Exhibit 6-C does not include the $10,000 

Cities Service item claimed and it includes merely 100 shares of General 

Motors, while' the' claimant is asserting title and right to possession 'of 

200 shares of General Motors. With the ,two exceptions noted above, 

claimant's ,Exhibit 6-C indicates that the records of "Waldorf" reflect 

ownership by the claimant· of 'the securities claimed in this proceeding . 

; 6. Further to support the claimant's allegation of beneficial owner.:. 
ship. of these securities, it was established that the claimant received',i~ 
Paris through the mail 'from Ruhl in Amsterdam an instrument' 'sub
'scribed !'N. V. Handel-Maatschappij 'Waldorf'" signed by Rtihl, dated 
February '1, 1940, and 'entitled '.'Dr. W: Sobernheim Paris Kupons & i' 

Dividends L Oktober 1938-30. September 1939." A photostatic copy 

of this instrument was admitted into evidence as claimant's Exhibit 10. 

It lists dividends and interest received by "Waldorf" from November 11, 

1938 until September 14, 1939 on approximately 36 securities described' ' 

therein with particularity. This instrument refers to all of thesecutities 

claimed in this proceeding except (a) the shares of American lla:diator 

and Standard Sanitary, (b) the shares in Transue and Williams' Steel 

Forging Company,: and (c) ,the $10,000 Cities Service bonds. No 

dividends, however, were, paid upon either the stock of American Radi

ator and Standard Sanitary Corporation or of Transue. and Williams 

Steel Forging Corporation during the period October ,1,1938 through 

September 30, 1939. The exhibit includes, furthermore" merely, ,100 

shares ofGeneral Motors, whereas the claimant is asserting title anli right 

to possession of 200 shares of General Motors .. Claiml!-nt's Exhibit)O 

indicates that the records of "Waldorf" reflect ownership, by the <;11:!o11l17 

ant of the securities claimed in this proceeding with the exception ,st~t~ 

above. .7. Further c~rroboration of the claimant's allegation of,· ownership is 
developed by the receipt by the c1.aimant in Paris i~ June, July;,and 
August of 1939 of six advices of credit. Each was addressed to Dr. 
Walter Sobernheim, Paris, subscribed "N. V. Handel-Maatschappij 
'Waldorf'''; and signed by Riihl.The originals were admitted in evi
dence as claimant's Exhibits 8, 8-A, 8-B,8-C, 8-D, and 8-F. "Each 
advice of credit .states that dividends or interest of a certain am9un~,on 
celjain securities is "held by us t? yo~r cr~it-". FO.r exa;nple. ~h.e 
advice of credit dated June 10 admitted tn eVidence ascla,lmant s E~JPlt323292 

http:108,681.05
http:108,681.05
http:108,681.05
http:325,045.09


, : ~ 

'- - ..----~----

FINAL DETERMINATIONS; ,ETC.150 

8, reads translated as follows: "On account of dividends received on 20 
AM Tobacco Company Bheld by us to your credit, we have credited 
you in the guilder account with -- Dutch Guilders 42.19 --". "Ex
hibits 8 to 8-F ,indicate that the securities referred to in the exhibits were 
held by, "Waldorf' for the' personal account of ,the claimant., The 

:se<:uritiel! referred tojn thes~ exhibits ar~as Jo1l9WS: 
"20 The American Tobacco Co, common B, par $2S. " 

,100 General Motors Corp. common, par $10. ;, """ ","" 
'100 General Cigar Co., Inc. common, no par.' , , "p' 

100" Anaconda Copper Mining Co.,' capital stock 'par $50: " ' 
$10,000' Third Avenue Railway Co. first, refunding gold 4's du~ 1960. 
, 50 Union Pacific R. R. Co. common, par $100~,i ,,', , 

$10,000' 'Hudson & Manhattan R. R. Co.' 1st Ref. lien &: Refunding 
mortgage 5% due Feb. 1,' 1957. " "" - ",' ,:'. 

100- H.L."Green Co., Inc., common, par $1.' ' '" " " "'" ' .,': , 	 ' 

8. In addition to the foregoing, it was established. that, ,the claimant 
received, through the mails in Nice, France, either late in December 
1939'or early in January 1940 from Riihl in Amsterdam an instrument 
dated December 6, 1939 entitled "Bilanz der N. V. Handel-Maatschaapij , 
'Waldorf'Amsterdam" "subscribed "N., V. Handel-Maatschappij~Wal~ 

"dorf'" and signed ,by Riihl. A photostatic copy of this'instrumen,t was 
admitted into evidence as claimanes Exhibit 7. The instrument is a 

"comparative balance sheet of, "Waldorf" 	for September 30,' 1938 and 
September 30, 1939. The securities c1aimedi,nthis proce~<\ing 'are not 
referred to, on the, balance, shed portion of ~he instrument. The ins~ru-' 
ment does contain, however, below the 'babmc,e sh~et items, the following 
statement: : ; " 

, ,30.9.1938 30.9.1939 

"Effekten Dr: Walter Sobernhc;im ' 'f 143.036.86 ' 108.681.05': 

The absence of a'reference in the balan<:e" ~heet portion of theinstru
ment to ,the claimed securities and the reference described above to secur~ 
~tie,s ' of the claimant illdicates' that "'Waldorf" was' holding for' the 
personal account of the Claimant on September 3,0, 1939, securities of a, 
value,of 108.681.0S florif!.' ", ",' ,', '; "', .""" ",", 
, 9.>lt is to be noted that the" documents referred to in paragraphs 5 

through 80f,this report wereinthepossession"of the claimant during all 
,materialtimes. " , , ' 

10. 'Further clarification of the relationship between the Claimant and 
the securities, claimed; in this proceedh1g is found in the following facts. 
From' time to time the claimant purchased or caused the purchase of 
securities' in the name: of "Waldorf".' From time to time the claimant 
intended securities so purchased to be held by "Waldorf" either for 
"Waldorf's'~, own account or for, the personal account of the claimant: 
If securities were purchased in the name, of "Waldorf" for the claimant's 
account the, cost of the purchase was charged against the claimant's 
credit' balance: 'The seCurities claimed in this, proceeding were' pur
chased in the name of "Waldorf" and h,eld by, the Chase: National J?anJc ' 
'in a custody account for "Waldorf". " , , """', 

11. It will be noted that the securities described in Exhibit A' of 
claim' 240 are not identical ,with the securities referred to in claimant's 
exhibit 6-C (see 'paragraph 5 of this report). This apparent discrepalu,cy 
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is unreal because during the period from February 27, 1940 through 
November.1, 1940 ~'Waldorf' sold the following securities: 
$2,000 	 Baltimore' & Ohio K R., Ref. & Gen'l Mtge. Series "A" 570 

due 12/1/95.. " , ' 
20 American Tobacco Co. common B, par $25.' 

- .100 AnacOlj~a Copper Mini.ng Oq.- of capita~- stock; par, $50. 

200 Columb,la Gas & ElectrIC Corp., common, no par. " ~ 

100' General Cigar Co., Inc., common, no par. '''', '; , 


"100 RepuQlic Steel Corp., commori; no par.' , 
These securities were sold, by the Chase National Bank pursuant to the 

direction of one Otto Heiqeman who. had been instructed by the claim

ant as solelllanaging direc;t()r of "Waldqrf:' to, buy and sell in New Y'ork 

securitioo for "Waldorf". The Cities Service bonds described in Ex

hibit A of the, claim were purchased out of the proc~edl! ~f the seq.lr~ties 

sO sold. ' " " 


12. 'At the time of the purchase by "Waldorf" of the 100 shares of 

General' Motors stock which are listed on the claimant's Exhibit 6-B as 

an asset of "Waldorf", the claimant intended that such shares be pur

chased by "Waldorf'" for the claimant's personal account. ,The claim

ant's testimony to this effect is, consistent with his conduct. After his 

arrival in the United States in' March 1941 he instructed Heineman 

to set up records for "Vial<Jorf" corresponding in coritent with the per

tinent eXhibits admitted into evidence at the hearing. The instructions 


,included specifically a request that the new "Waldorf" rec;ords reflect the 
personafownership by the claimant not only of the 100 shares of General 

,Motors stock but also of'the 'Cities Service bonds. The Committee 
therefore finds that the 100 shares of General Motors ,stock were listed 
as an asset of "Waldorf"" (as indicated in daimant's'Exhibit6-B)by 
error and that the transfer of the item on the new records of "Waldorf" 

, into the 'claimant's personal account' was merely a correctiori of that 
error." It is well to note that the above finding is based upon the C,9m

,mittee's belief that the claimant's testimony as to the instructions':and 
mistaken action described' above is credible and that he' had no motive 
to falsify at the time of the events referred 'to. ." "',,, i,' i', .' 

13. 'The Committee does not attach w,eight to the erroneous description 

in Exhibit A of Vesting Order 435 and Exhibit A of Claim 240 of 

certain, bonds' as"10,000 Hudson and Manhattan R.' R. Co. 1st Ref. 

470 '1960". This description is obviously erroneous because such 

securities do not exist., The exhibits, necessarily refeito "Hudson and 

Manhattan R. R. Co. 1s1, Ref. Lien & Refunding Mortgage 570 due 

February 1, 1957"bonds ,and bonds corresponding to this designation 

were taken, into the possessioh of the Alien. Property Custodian in 

pursuance of the vesting order. .References, therefore, to Hugson and 

Manhattan bonds in this report are to be read as referring to th~ Hudson 

and Manhattan bonds, of, 1957 which ~r~ in th~ po~session of the Cus~ 


todian. ' ; '.' CONCLUSIONS OF LAW', ,';,','3 2 3 293 
Based ,upon the above findings of fact, the Committee concludes that 


the claimant has established by clear and I;onvincing evidence that: 

. 1. The claimant was not on April 8, 1940 ,(the earliest effective date 

of Executive Order 8389) ,or 011 December 12, 1942 (the effective date 

of execution of Vesting Order 435), or on January 9, t943 (the date 


~ . 
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of filing claim 240), and is not now and has not been at any intervening 
time, a national of a designated enemy country as those terms are pre
scribed in section 10 (a) 9f Executive Order 9095 as amended and.ill 
Vesting Order 435. . 

2. On December 12, 1942 (the date of execution of Vesting .Order 
. 435) 	 the claimant· was the owner'of all- right, title,and interest in and 
to the .property described in Exhibit A of claim 240. . 

3. It is in the interest of and for' the benefit of the United States to 
quitclaim, transfer, assi~n, and deliver said pr9perty' t~' the ,claimflnt. 

RECOMMENDATION 

Eased upon' the above 
 findings of fact- and conclusions of law, the

Vested' Property Qaims Cqmmittet; recommends .. that' claim 240, be,allowed.: 'J " .1 ". 

'NOVEMBER 4, 1943. 

. ,', 

'j " "':" IN THE MATTER OF' 	
:', 

." ,'I 'MAURICE STERN (A J. STERN,& ClE.),' 

,.,r.', ,., . ," Claim No. 367 Docket No.5' 

1: 1 

.REPORT 

,Findings of fact, conclusions of law, a~d recommendations to the Alien 
,Property Custodian. . ,', '. " , ' 

This proceeding was commenced upon Notice of Claim dated, Feb
rit!1:D;' 13, 1943; alleging in substance, that the Claimant, Maurice Stern; 
was 'at all material times .thesole owner of certain ~ecuritiesvested by
the A~ieh Frope'rty Custodian. . . . , . 
: The Vesting Order, 'No. 155, dated September 19, 1942 (7 Fed. Reg, 
7764),' vested the securities described in Exhibit "A" attached thereto: 

• The Vesting :Order recited, among other things, findings that the 
seCprities were then the subjeCt of litigation in the New York courts and 
payabk' or deliverable to, or claimed by A J. Stern & Cie, en liquida-. 
tion, a: French partnership which was determined to be a national of 'a 
des.ignated enemy country (Germany).l " ' , . 
," Pursuant to notice (8 Fed. Reg. 13690) a hearing was held before 
the Committee in New York, N. Y., 'on October 26, 1943. Auchincloss, 
Alley'& Duncan; by' James B. Alley and James Brodeur, appeared on 
behalf of the claimant. A Matt. Werner, General Counsel, by:Irwin' 
I.:.. Langbein and David Williford, appeared on behalf of. the Custodian. 
.'. In accordance with claimant's election filed December 29, 1943, this 
prOCeeding is based upon the regulations issued by the Alien Property 
Custodian on March 25, 1942, (7 Fed. Reg. 2290) apart from the super

,seding amendments thereto of December 11, 1943 (8 Fed. Reg. )6709). 
J" The transcript of testimony at the hearing and all exhibits received in 
evidence' are hereby incorporated by reference into and constitute -the 
basis of the findings of fact, conclusions of law and recommendation here 
made to the Custodian. 


The claimant's proposed findings of fact and recommendation were re

ceived November 19, 1943. The General Counsel filed proposed find

ings, conclusions and a supporting brief on December 28, 1943. ' Replies 

were filed by the parties on February 2, March 15 and, March 2.\ 1944. 

• :"Section 2(£) of Executive OrderNI>. 9193, 

, 
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I'
,I 

' 

Pursuant to' the procedures of the' Committee; a tentative recommenda

tion to allow the claim was issued' on May 3, 1944.' A propos;:U for 

modification' 6f ,the'tentative recommendation was 'received . from the 

daima'nt' on May' 6; 1944.·'This report, recommending an I 'allowance 

of the claim;. is the final report to the Custodian} . 

~ • ' ': :":. ~,;:..! ~ : i ~ 	 , ,'f' 

.FINoiNGS ~F F AC~' 
!.The isstle in this proceeding is whether, the claimant, Maurice Stern, 


has established ·titleto the .vested securities: '! 1. . ' 

'l'he firm A: J: Stern & Cie.,' en liquidation; (hereinafter referred to 

as "the firm") is' a French partnership with' its' principal-offices in Paris 
 .! and has been engaged since 1832 in banking and in dealirigin 'securities; 

From: its inceptioriit- has been' managed' and controlled by'membq-s of 

the Stern' family, a prominent French family of J ewish.descent, '. "'. . 

;,The claimant :became associated with the',firm in'1912:and soon after 


became a partner .. He served as a Captain in' the 'French army in the 

first World 'War and from August 1939 until June 1940 in 'the' present 


. war.. Before' the complete occupation of :France, he: reCeived an ,honor~ 
able discharge from the French army and onJune23, 1940,heabandoned 
his personal' effects and fled through Spain to theUnited States 'with 
his wife and three children. He entered the United ,States in:'December 
1940' arid has 'since' resided here: i: '. ;'" ,i,.' i 
" In the course, of its business. tlJe ,firm maintained. ~ash and !\ecurities 
accounts with bankers' in ,various foreign <;i~ies ,and.in New' York., It 
was the pra~tice i of' the ;firm.to ,buy, sella.nd,holll secuJJties for the 
person:;!.l accounts of customer~ and of the partners. All of the securities 
of the' 'firm 'that were h~ld by 'secl.!-rities houses:.in New York~inchiding 
securities purchased for customeraccolints"-were at all times carried by 
the securities houses in the name of the fiim,A:']: Stern'&Cie. . 
. In 1938· the ,firm went into voluntary: liquidation under the laws of 
France to avoid difficulties which ·arose because of the mentaLincapacity 
of one of the partners and to effect, for additional purposes, a. reorganiia~ 
tion of the firm. The claimant arid two other: partners, namely, Robert 
Singer and Jean, Stern,' became liquidators, and; !f.S)iquidators; g:rve, to 
one' Rene ':Grolleau'a 'general power of.:attorney to:,aCt ,in their stead. 
On' March: 11,; 1938; a s\1ort time after. its liquidation, had been com~ 
menced, ·the firm sent to its customers and correspondents a list, of the 
signatures of ,the three liquidators along with that of. Grolleau with the 
statemen! that" "., .'. :;t-. either jointly: ,or severally,. may validly: ib.i\1,d 
the company, A} J: Stern and Co., in liquidation.", .. I' " I.:,:, , . 

"Prior to claimant's' arrival' in this cduntry the ·securities involved i~ 

this proceeding were in New York in the custody of Kuhn, Loeb.& Co;; 

and' carried, as above stated, in the name of A, J. Stern & Cie. ,Some

time thereafter' theclainlant endeavored to have the seculi'ities ne claimed 

as owner transferred from the account of the 'firm to his personal account. 

This was not done and the claimant then caused the entire firm account' 

to be transferred from Kuhn, Loel;> & Co., to Hallgarten" Co.' This 

transfer was licensed by the Treasury Department· on . November 26, 

1941. Claimant then filed suit against Hallgarten Co:' to recover the 

securities to which he",asserted individual ownership,2"Thissuit oc-. 

<;asioned ,the' vesting by the Custodian of the securities in' question. ' . 

: The issue iri this proceeding, as stateq above, is whether' the claimant 


'1St;"" v'. Newton. 39 ~,~.S.'(2ll)l393 (~Ul'. Ct. N. y,: 1943), . : 'g'2'32B 4' 
" ", . ~ 
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h~s es.tilblished1:liat, ll~" as an individual, 9wned certain of the securities 
which, were held by .HallgaI:ten Co., in the name of the firm. The 
principal, dwumentary eviden~e. in support of his claim consists, of two 
instruI11{:!nt$ received by th~ claimant after his arrival, in the United 
States. These' instruments. purport to identify !certain secu~ities, in
cluding ,those vested, as being the property ot the claimant although held 

J;.. in the name of the firm'. 'One of the' instnlments, undated, is signed' by' 
Robert .Singer, a partner and one ·of the liquidators, ,and the other in
strument, dated January 25, 1940, is signed by Grolleau.· The authen
ticity of: the', signatures of ,Singer and Grolleau was duly proved~ These 
instrument~ were characteriz~ by the claimant as, the annual statements 
customarHy,issl,leQ py the firm· to him and to othercustomer~. Pursuant 
to agvice given by. the clait;nant before he left Europe, these instrumen~s 
were transmitted by ,various employees of the, firm to his mother who 
was then residing in Cannes, Fra,nce. She caused them to be transmit~ 
ted ,through Switzerland to, the United States. ;The existence· of the 
two subst;;intially"identical in,stiument~ signed by:, differe~t : persons is 
explained .by, the. fact that,in.. anticipation of. the .risks .of ~ar, whi~h 
seemed. eVIdent, tpe, firml}ad, 10 1939, taken m~suresto have.all of Its 
essential1"ecorc;1s kept in duplicate form anq in two separate places, 
namely" Paris, the~homeoffice, and .Berqay, a town about 80 miles west 
of Paris. The' instrumeI;lt signed by Grolleau is captioned asfollqws: 

"Compte'Ti~res: de Monsieur Maurice STERN au: 31 Dec'bre 1939 
, .:!!'" ", 'Compte !'Pleine-Propriete'" ;, .. ,' " 

',;': ;,,' Titr(s etrangers places so~s notre dossier aPEtranger," 
_'itj" "'fi,. >. • ••• "' ". 

:~$~C,uiities acco,unt ofMr: Maurice Stern as of Dec~be( ~~, 1939 
"~' ,'," ',,',." ,:. "Full-ownership" .account ,'~ , "" 
," 'Forei'gn" sc::curities on deposit in our Clossier abroadp' 

The caption of the instrument signed by Singer is identical' with· the 
caption ,set iforth above;, The contents of the instruments are substantially 
alike in describing ,the vested securities; among., others, by. number of 
s!:iares; title:of,issuer, and location of certificates,~ , 

,We find that the!Se instruments' are what they, purport to be; that 
is, that they are statements issued by the 'firm .in the regular course of, 
business to a : customer , identifying the quantity. and kind of the, shares'! 
held in,thenameiof the firmibut owned by,the custc;>mer as his property: 
, In: support of the claim of ownel"Ship, the claimant testified that the 

securities in question were purchased by and through the finn for hi~ 
personal account as a customer and that he, individually owned them. 
1'heclaimant as a partner and,Jiquidator of the firm was in position to 
know these facts ... A searchil;lg cross-examination failed t6 ~eve1op any 
material inconsistencies iI:1Qis testimony or any admi.ssions at ,vilriance 
with his claim of ownership. We believe his,testimony, . .' .'. 

If there were; any evid~nce; 'tending to show, that other <:u~tomers of 
tli~ c~pti~n was more fully defined by claimant as foliows: ';Securities 
Stem, Full Property (Pleme.Propriete) whi<;h means that no one else has 
is a specification of the' French Law." ' . .' . 

ex.mpie. the Groll""u instrument reads in part as follows: (Tran~lated) '''1.734 AcL 
Aniline & Film CY. Cia .... A Kuhn Loeb. New York." . . 
hese the following .were vested and are claimed in 'this proceeding': .. '. . 


-:1 
 shares of General Aniline & Film Corporation; 400 shares of General Electric Co.; 
enne.:ott Copper Corp.' 400. common shares of Minneapolis,. St. Paul & Sault Ste. 

Marie Ry. Co.; 500 common shares of b. S. Steel Corp.; 500 shares of Pennsylvania Railroad Co.; 
1.r549 ordinary shares Canadian Pacific Railway Co.; 17 Common shares of International Nickel 
1...0. of Cattada, Ltd.;. 2 shares of Standard Oil Co. of New Jersey; and' 624 shares of Standard 
Oil Co. of California:' ' . 

. ::-MA:URl,<;:E S.TE;RN 155 

the firnl,had claims to these securities held in New York-in the name 

of th~ firm and of the. same ·k.in,d ~s t~os~ involved in this proceeding

and If there were eVidence tendJng to' show that there were not in 

New York, held in the mi.me of the fiim; sufficient securities of that kind 

to meet the' demands of ,such other customers, or if there were any 

evidence indicating. th~. possibility of insoJyency pf t~e firm, we might 

~eet corist~ai~~ 7. to '~ecomm~nd ~he de~etil1~nf of .a~Y action ~)O' th~ 

lOstant clami until the end. of the war should make It' reasonable to' 're~ 

quire more forrrlal proof'of these matters. 'But;; dnthe contrary,' there 


. was no evide.l~ce 'Yhatsoev~r eithe,r of confiictinl5, ~I~illl;s ~r of insolve~,C:y; 

and, furtherlTlore, the claImant, In' whose. creq\bdlty' we' have full 'con7 

fidence; testified positively to his ownership' of the 'claimed securities, 

to the absence of conflicting 'claims,. ana. to 't!:te:'so{yency of the firm. 

~n. o~her words, the qU,antUJ11 of p.roof offered by'the claimant is;, in the 

oplOIOn of, th~. <;<;WI'fllttee, s';lffic.1e~t ,,!o 'establlsh, ·the ,ab~ence ~f any 

reasonabl~, POSSlblhty that the ,firm IS msolvel1t' dr that' 'there' are other 

customerswh'ose' rights"conflictwith his' clajm ..'The" claimant 'waS: at 

the time of vesting a residenf of the' United States' and a: citiien' 'of 

France. No questiori '0(, "cl6akihg" or' of) "nationaHrih!rest'" exists in 


. this case.'" The claiinlmt 'is a friendly'-' foreign ' naiion~l :,residing' int11e 
United States whose rights under'the circumstances are 'to' be"guarded 
as zealously as those of an ' American 'citizen:, ' To withhold hispropedy 
for an indeterminable time' wQuld~\.'!bjeCt' hir~(~o :unwar'ran~ed ~rdshjp.8 

! 

Although there ,are no other,chllinS op 'fil~' uir{:!spec:;t. to the 'property 

'in question, the 'clai~nt. afte~ r~st?ra~ion 'of the .seCurities,' may, ' of 
 !.~ 

. course, be exposed' to such" demapds as ',were appropriate'.'l'lrior to' vesting 
because the CQstQ<iill,n' in this proceeding' is dete~mining' merely the rights 

r 
I.,of this. claimant)o' the :v~t~d., ~ecurit~es ar' agaiQ!lt the C~sto,qiari, " '" 

• i _, 1 , , ,it ,,; ,; b :;'. -!,,;.:,:" .", • I~: \,H'l" ,t !, i i". 

i"" "'CONCLUSIONS'OF.'LAw" ,,-', '':., 

. Based upon the aboy~ findin~s 'of fac~,)'t1l~:{C~mm,ittee condude~.~ha~ ,~ 
t•. 

'. 

t~e ~laima~dt has, 'hfo1'. ~e .Ru~~~!il C?~, ,this: p~oc,t;ed~?g, ~S~~?HI'Qed :1>r;c,on.;
vlOclOg eVl ence t at: ".., 

1. He was not, at~ymater~al time, at;l~tionalof a,design~te'4·eri~my
country as defined in Section 10 (a) of Executive Order 9095 as amended 
and in Vesting Order 155. ); ". . ' '. ,l' 
~i,bi'tt ';~~'~lye~ii::sg+~~~i~~~~ )~:n~itlep to.~~t p!r0p.rrtY, ~~:ribed in 

Ii 

3; Tha~ It I.S not l,nth~~~tiOruH.ill;lt~rest to retpn.the pr0p<:rty: , , 

RECO¥~ENDATIQN . 
Based upon the above findings' of fact and conclusions o~~aw, '-th~ 


Committee accordingly recommends that. Claim, 367):x~; <l.~~owep, 

• :MAY 19,1944,. . 

• It seems that a custody' customer does not have a proper.ty right as' "gains':' otlier' cvslomers 

for the same issue, in the absence of tracing and sometimes even with tracing. DfUl v. HollifUJ 


241 U. S. SZ3 (1!>I6).i. Goman v. Lilllepeld; 229 U. S. 19 (1918); ASjllvm of St. V.ncmz d. Paul 

v. McGf<ire, 239 N. r. 375, 146 N. E. 632 (1925). These eaSeS represent the common law 'doc

trine rather than the statulllry. rules even wliere al'I.Hed in bankruptcy eas.s. Cf. the more stringent 

statutory rule of ' the 1938 amendment of Section 60 '(e) of ·the Banlttuptcy' Act, 11 U.S.c. 96e. 


• The decislo~ in £:l1ger y. SVlhtiri,,;,d; 57' F:',(2d) '694 '.(Apl" 'D: C. 1932) is·consisttllt with the 

aIlow~nce of thiS clalm. '. :~:'"' ~-tl.· 'J;' ;': ,-,' 


696512-46---,11' , : "'-"" , '3232_95 
• ;: , II, . ! : ' ; .. ~"." 

":~'.: ~ 

~, 

·f 

http:proper.ty


FINA~ DETERMINATIONS, ETC. 156 

.,; ;;. . IN THE MATTEJit OF 

EMANU:gL TEITZ 
;, ' 

Clqim No. 858 Doc,ket No. 67 .. ' 
, I ~ 

" STATEMENT .oF THE CASE . 

''.T~i!! . proceeding was' initiated by N.otice of- Claim No. 858 (dated 
July 9, 1943) filed by Emanuel Teitz pursuant to amended regulations 
issued pi th(Alie.n Property Custoc;lian 'on Decemb~r'n, 1943 (8 Fed. 
Reg. 16709). '. '," :" .....:' ... "'.... .' 

The : Alien PropertyCustodiari by Vesting Order 'No. 141,dated 
Septenlber 8, .I942 (7~ed. Reg. 8311), vested a~l right, title and in
ter!!st'in, United States . Patent No. 1,776,01O"as' the property 'of K. 
Schrader, a n~tional of a foreign c.ountry' (Germany). . . . . 
, N.oticc:; of Claim N 0.858 alleges in substance that the ownership of 
the patent iii. ,question was acquired by' the da,imanf from the German 
inventor, E.Schulze, and from the rec()rd owner,' Schrader, ··..by
yirtue of-existing agrec:;ments and certain payniepts.H 

·' .. ,; :. '. ',. '. 

:1,' , The. Order for ant::! Notice .of hearing :was published. on the 21st day 
oCNovl;!mber. 1~ (9 Fed. Reg. 13870) and a copy was served upon 
the. per!:ion designated in Section 20{ the NotiCe .of' Claim, Pursuant 

t' thereto a hearing W:as j1eldbefore the Con~rnittee a~~he 'N ew York qffice
of Alie'n Property Custodian ·on Dec:¢inber 5,1944. . , '. ' . 
. The' claimant appeared at the hearing without. coun~el. John Ernest 

":: 	
Roe, General Counsel, by George B: Searls and. James M. 'rl!-llon; ap
peared on ~ehalf ~f .the Alie.nProperty.(::tj.~t~i!l:l1:··:A. brief was filed. by 
.~n~~al .<::ouns~l or Febrl.l.ary. 2q, 1?45; !1? brief ;w~~ .filed by ~lie t:1alm: 
ant. A tentattve deteqnmatlOn dlsallowmg the. ~lalm w,as'lssuedoll 
May 19,' 1945. No proposals ·for' modification having . been received, 
the tentative determination as. hereinafter s~t. forth is hereby adopted alld 
issued as th'e final determination in the matter .. 
:'The transcript of the testimony taken at the hearing and the exjlibits 
received in evidence are hereby' incorporated 'by' reference into and .con
stitute the basis of this determination.... . ... 

('I 

.";;.
., 	

';'The claiIIl.i$·hereby 'disallowedfoi: r~.som!'hereinafterset forth: 
,;'o! ;.,'._,', ".1/ !.:~f,· :" l': ," If, 1;' ',',t: " ~;,'.,' j.~;.: i! 

DETERMINATION. . Jf • 

;' proceeding concerns :United States flat~nt' No.l,77~,010 which 
was issued by the United States Patent Office orr September 16, 1930; 
to the inventor,:E.lSchulze,·and vested by'VestingOrder'No: 141. The 
record owner of the patent at the time of vesting was K. Schrader. 
Both Schulze and Schrader are residents and nationals of Germany. 
The 'patent deals with the "manufacture of. injection or' : other. liquids 
for dental, medicinal and other purposes,':and particularly for 'liquid 
anesthesia, by means of which a permanent and sterile liquid is created." 
It appears. that its use has been reduc~d !!ubstantially by the introdu~-
tion of the sulpha an9 penicillin drugs. .' ""'.' .....:' 
. The claimant'is a citizen of the United States:-by naturalization ·in. 

1920-and .is .without question 1,l.ll eligib~e ~Iaimantas to nationality. 
The only question, in this proceeding is wtlether he has. sustained his 
burden of proving ownership of the patent. Sturchlcr v. Hicks, 17 F. 
(2d) 321 (E.D.N.Y. 1926); Stohr v. Wallace, 269 Fed. 827, 840 
(S.D.N.Y. 1920), affirmed sub nom, Stoehrv. Wallace,~55 U. S. 239 
(1921); Thorsch v. Miller, 5 F. (2d) 118,22,23 (App. D. C.1925), 

''lf~';i 
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appeal dismissed, 274 :U~·~S."763 (1927); Draegerv.Crowley, 55 F . 

Supp.'9OQ (S.D.N.Y.-May29;,1944):; Paragraph IV, Rules on Practice 

and Procedure of the Vested Property.Claiins Committee.;' . 


It appears. that while the claimant was in"Europe in 1929 he con
·ferred with Schtdze land Schnideq of Germany,' for the purpose· 'of 
acquiring the patent., An:option agreement wa's executed .on December 
5, 1929, under the terms of which it appears that' the claimant obtained 
the right :to acquire·the· patent :upon payment. of. sixty. thousand dollars 
on or· before' December. 30; ·1930.. ·This: option· was· later extended to 
May311931'" ::, " :"'. ,:,,', , .. ' ... ".:. '.' 
,. The ~laima~fs brother,Mauric~ Teitz, a British SUbjeCt and resident, 

was engaged in the chemical 'and drug business in London, and was 
interested in exploiting the patent with the' claimant in England and .the 

.Uni~ed States;' On April 7, 1931; a: new agreement was'made between 
Schulze, Schrader, and Maurice' Teitz,under" the terms' of which the 
patent was to be transferred to Ma'uriceTeitz upon payment of $60,000, 
10% or '$6,000 payable :on the. date 'of execution of .theag·reement·and a 
like sum· t.o' be paid each year thereafter, -until the entire'purchase price 
was paid. ': ..... ..... ', .:',". . 


The contract· further: provided ; that ownership of ,the 'patent was t6 be 

in the vendors until the full. purchase price was paid, and that Maurice 

T eitz was. then· "to have .the sole and complete right to manufacture and 

for the exploitation ** * for the territories determined in this 

agreement." On April 20,1931; $14,000 of the purchase price was paid 

t.o the vendors. Subsequently.· various ; change~ were' made as to the 

amount and the dates of paymepto{ the purc~lase price and finally, on 

October 15, 1935, it was agreed that the sum of 600 English pounds be 

paid not later than March 1,' 1936, as the ·final purchase. price installment, . 

upon the payment of which "altthe.rights. mentioned shall automatjcaIly 

become the property of. the buyer an,d, the :sellerhere\)y obligates hiwself 

to. perfonn alI. l)ecessary formaliti~s it;L .conne<;tion. therewilp." rhe 

claimant contends that ~s, a ,resl,llt. of, tl1~~ agre~e~ts hf, ~s: ~.he. o,<.yner, of 

the patent in question. . ",.;, . 


,The Committee has been constrained.to disallow' the claim. for failure 
of proof of ·t~o items, each' of whichl is ~ss~ntia:l: 'Inor,der to recover it' 
is necessary for the. claimant to :prove that the final instalII1'l;ent of the 
purchase pr:ice was tendered to the vendqrs~admittedly it was not paid:-:-:
and, that as; a result of, the tender that. the claimant was entitled to the 
patent. There is, however, no"eviden<;i in the re<:ord upo~: 'which the 
Committee may base ~finding of ten,4er. Although the claimant ~estified 
that he had been informed by, h.is brother that tq.e ten,der had peen made 
and had .been rejected by the vendors, a fi.nding to that effect cannot be 
based solely upon such hearsay evidence. Edison (P.: 'II, /'l.ati,Qmu,Labor 
Relations. Board, 305 U. S.197, 230 (1938). In other vio.rds, in the 
absence of satisfactory and convincing evidenc~ tli11t the. tender had in 
fact be~n made within the terms~f thecot,ltra<;t, i~. i~,Q~e~sary Jr 4i~lowc.o 
the claim. . . . .' . . ....., . 

Furthermore, aSsttming·adequate proof of the. tender, the relatiollshipO") 
of the claimant and his brother as to the claimed patent is so. obscure inC\.! 
the record that a finding:may not be made that the claimant was entitled(ry 
to the patent. Although the initial option agreement of 1929 was executedoJ 
hy :th: clai~ant, the final:agreemen~'of March !, 1936, was executed byCT':) 
Maunce T elti.. The ,claimant testified that thiS ,was done because. the 
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predit for financing the purchase was available bnlyin London through 

Maurice Teitz and that it was understood, between the brothers that the 

rights under the United States patent were to, be the exclusive property 

of the claimant. ' It appears, however, from the claimant's testimony that 

Mauricereitz contributed $4,000 9f ,the' original payment of $14,000. 

These Jacts, .coupled -with the da:imant' s;testimony. that the final. contract 

ran:in the ,name of Maurice, Teitz because of financing requirements, in

dicates that ,Maurice Teitz ·had some undefin~d interest in the patent. 

As, a ,result, we: are left' in the record with a 'completely inadequate 

explanation of the business relationship between the brothers and, there

fore, without evidence upon which the Committee may base a finding as 

to the ,extent" if. any, of the claimant's proprietary interest in the patent. ' 


It may be added that the Committee in arriving at its conclusion does 

not question the veracity of the' claimant but bases its conclusion e~dl1-
sively on the obvious inadequacy of proof. ' . , . 

'T~EREFORE, for the, purposes of this proceeding, it is the determina


tion of the Committee that the claimant, Emanuel Teitz, did not have 

at the time. of, vesting a title or, interest to the ,vested p~operty sufficient 

to support a right of recovery. , 

. ,Accordingly, Claim No. 858is hereby disallowed. 


JUNE 25,1945., ' :".:' 

.:' ~ t i :. 

; ; ~ i ";.' ,; ~ 

IN THE MATTER QF ' 

:	VICTOR CHEMICAL WORKS 
, ' Docket No. 11 Claim No. 34 . 

, i 
STATEMENT OF,THE CASE 

This' proceeding' was commenced 'upon Notice of Oaim filed on 

September 25; 1942, by Victor: Chemical Works, pursuant to regula

tions issued by the Alien' Property Custoc;liari on March 25,' 1942 (7 

Fed. Reg.2290)~! whiqhwereamended on December 11, 1943 (8 Fed. 

Reg. 16709). , 


On July 30, 1942, :byVesting Order ·No. 68, the Alien Property 

Custodian'vested the several United States' Patent applications listed 

in' Exhibit '''A'' attached to the, Vesting Order,' including Application 

No. 276,020 which is the only application directly involved in this claim 


, and is hereinafter referred to as "the application".' The application is 
pending.. The Vesting Order stated that' the application was property 
in which one F. Bornemann, a German national, had an interest. 
'The Order 'for and Notice of the Hearing was published on January 

14, '1944, and copies 'were served on the persons designated in Section 
2 of the Notice of Oaim. ' , 

A hearing was held in the National Press Building, Washingtori, 
D. c.; before the Committee, on Februa'ry 1, 1944 . 

Chritton, Wiles, Davies and Hirschi, by Charles J. Merriam, appeared 

on behalf of the claimant; A. Matt. Werner, General Counsel of the 

Office of Alien Property Custodian, by Elmer Cunningham, appeared 

on behalf of the;Custodian. The claimant submitted a brief in support 

,of the claim on February 19, 1944, and General Counsel filed a responsive 

brief on March 1, 1944: ,The Blockson Chemical Company, an Illinois 

corporation, by James J. Lenihan, Attorney (with W. Bartlett Jones, of 

Counsel) ,filed a brief in opposition. to the, claim on March 1, 1944, 


,•• ..1 
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'!1'
I, 

VICTOR :CHEMICAL WORKS', 159 
1 It, 

pursuant to leave of the Committee. The claimant filed 'a reply brief 
March 6, 1944 and General Counsel replied hothto iclaimant and to 
Blockson Chemical Company on March 6; 1944. ' ',' .' ";: 

A tentative determination'. allowing the claim of a right to an exclusive 
license was issued on April 22, 1944. On May 9, 1944Blockson filed 
aproposalformodific~t.ion of the 'tentative dete~minatibn and on, May 
25, 1944 Victor filed its' objections: to: Blockson's 'proposal: : General' 
Counsel filed a reply on June 13, 1944. . 

The transcript of testimony, at the' hearing and all ~xhibits received in 
evidence' are hereby, incorporated 'by reference into and" constitute the 
basis of this determination." , ' ',,:, 

The Committee, following a consideration of the entire record, hereby 
allows the claim for the reasons hereinafter set forth., ," " , , , 

.' q 

DETERMINATION 

The issue to be determined is the right of the claimant to an exclusive 
license under any United States patent that may hereafter be granted as 
a result?f United States Patent Application No. 276,020. ' ' . , ': , 

Chemlsche Werke Albert '(heremafter called "Albert") ;bemg a Ger
man company of Weisbaden-Biebrich,' which' has long' been engaged, 
among, other things, in the development' of various detergent' compounds 
in Germany, had ,acquired by assignment frotyl the inventors, Ferdinand' 
Bornemann and Hans Huber, the exclusive American rights to the ap
plication 1 invqlved. in this proceeding-'-the' invention relating to the 
use of a water-softening agent known as "tripolyphosphate"" " " -·1 

The claimant, Victor Chemical 'Works: (hereinafter <;alled "Victor") 
is an Illinois corporation ' engaged in the manufacture and sale of 
phosphates in general: On September 25, 1942, as above stated, Victor 
filed the claim here 'in issue, asserting at first a right.of ownership of the 
application~ The claim of ownership was later abandoned, however; by 
waiver and Victor then modified its claim to the assertion' of aright to 
an exclusive license under any patenf that eventually may be granted. 

Prior to the suminer of 1936, at which time' August Kochs, president 
of Victor, visited the Albert Manufacturing pJ:mt at Weisbaden, Vj<;tor 
was not actively interested in tripolyphosphate ,because' its 'officers' did 
not believe that such achemical existed: ' Its existence and probable value 
were later recognized, however, and the negotiations and agreements upon 
which this claim is based eventually followed. "';" ".. ",,' ':., 

After Koch's visit to the plant at Weisbaden, al),d prior to January 
1939, Victor because of its interest in the phosphate field, vqlunt~rily 
assisted in a general way. in Albert's attempt' to obt'ain some suitable 
patent protection in the United States for th~ 'use 'of the latter~s tripoly
phosphate in this country. " ,',' ',' , 

Shortly before January 17, '1939, an unnamed American chemical 
manufacturing firm had written to Albert, offering to cooperate with the 
latter in the United States'in the development of Albert's· processes in 
the phosphate field. This lett~r read in part ~s follows:' ' " ; ,,' l" 

"We do not wish to app~ar unduly' 'persistent in our suggestion 'of 0) 
an understanding with yourselves x:egar~ing a licenst:: urider this pepd- C\J 

1 This application was originally filed in the United States Patent Office a.- No.' 746,774'" on (Y) 

October 4, 1~34, and assigned'by Borneman!, al)d Huber to Chemisc~e Werke Albert on ~eptember C\l 

20, 1934 (Llber Z-160, Page ?87). APfhcatlOn No. 276,020 bavmg later been substItuted 'for 

No. 746,774.. a confirming assIgnment 0 No. 276,020 was tbereafter-<>n August 20, 1941- CT')

executed by Hornemann and Huber to Olemische Werke Albert. 


, 1 

http:right.of


16Q FINAL- PEl1ERMINATIIQNS, ETC.' 

ing application, lJut wlUhink. it may not be 1 amiss, to point out to 
some Qf the c.qnditions· prevailing in. this; country . at the present 
which probably will have' a .mat~rialbea:ril1g on· :the value of your. patent 
when it has. issu~d: ·Since we firs~ wrote you on· September. 13, ' 1938, 
we have 'beq:~me increasingly conscious that ,this whole question,of poly~ 
phosphates tis" b~i\1g studied by several of the phosphate producers in 
~his country. NW11er(jtis patents have -issued onlrietnoos 'of manufacture 
and meth.ods of using poly phosphates, s,uch .for exampl~ ,as,the>one re. 
ferred t(Pll ()ur,letterto you ofD~embed, 1938., " ",.. " . 
. "It is ,our; belief that a sound ,patent program .covering tri phosphates 

. ' 	 will probably call for the obtaining of quite a number of auxiliary patents 
iGorqer. to be assured of the most compl,ete protection possible in this 
field. We know from personal expet;ience ofboth the difficulty and the 
expense of;prosecuting pon extensive patent program in a f6reigncountry 
and the thought occurred to us that· it might be possible to effect some 
arrangement. with y,ou whereby. we could undertake to a.l?sume the prose
cutioJ;l;, of not only your pending qppli,cation (and any interferences that 
may arise'in connecti()t1withit) but iny future applications in the field 
of tri phCl~phatesthat YOll, might desire to file in theU. S: Patent, Offlce. 
In, return for this contripution on our part, you might be willing to grant 

.	l!~ the. rig~t t,o acquire' a license, under these pa~en~~, the ,terms);uid. condi
tIons of Ups license to be ml,ltually agreed upon. . . ' ." " 

"During ~'searc~ 'of the' U;: ~,.1?atent Office records" in c~mnection. with 
S()rne othe~.ph,osphate patent' matters we recently came across the regIstra
tion of the assignmen( of YOlJr pending app'lication and note that your ' 

.. 	 attorney is pro Alfrt:.;~,Mu.Jler,S~;.VaJ,1der,bllt.J\v;enue, New YorkC:ity .. 
If the above idea appeals to. ;you as possess,i,l1g some merit ypu mIght 
be willing to write Dr. MuUer according himpermissiol1 to. discuss this 
suggestion \.vith'. us and thereafter. w·dte. you his opiniol1, as to the prac. 
ticability anddesi~ability q( o1:lrsugg~stion~fromyour standpoi1'!FWe 
~hould indeedbe pleas~dt9 ;~~,advi~edas tq yOl~r,<?pil1ioQ in t~e matter , qf the above suggestiOl:L, ""', '" ' i ',.'" .._, ,,', 

.' "Our desire to, ascertaiQ, at· an ,early date If some understandmg with 
you is p~ssible;liesuIts from 'two 'un~erlying moti,,~s,:;":. ." ' 
'~'1.C.D.Inpetitive rqanufacturers ()£ phosphates' are, to o~rknO\vledge, 
actively ~o.rldng in this fielg. We fe,el that thebroad<;st possible program
of patent ,~overage shquld b~ prosecuted with tnelJ,bnost vigor, and .that 
sales promotional efforts ·should .b~, undertaken. i!1 order that th.ese .com
petitive orga,nisations bepr~~e,nted}r91l10bt~lImng;th~ advantage of a 
prior position in the maI'k~t. .J, :;, '..' , ' •••• 
. '. "2.. We Wish too place ourselv;es m a posItIon toexplore the posslblhbes 
of manufa,cturing and selling ~ri phosI:hat~s but wi~h 't~e k,:owledge in 
hand that you have U. S. patent app\tcatlons pendmgm th~s field, we 
do not feel that it would be:: good judgment on our part to spend time 
and.mopey.on such effor1il. We f~l that,* sa~isfactory arrangement with 
you would be of advantag~.to you as w~ll as our.selVes,We would 
obtain the advantage of, your, kno\,\,ledge and expener)c(! and favorable 
patent position, 'you. w9uld obtain the a~vaf!tage.of a. skilled and, ex
perienceqmanufacturmg andsa!es .0rga,msatI01! m thIS c?untry '~ho 
could undertake the . prompt explOItation' of the tn phosphate 111 the U. S. 
markets. :We feet that we could also assisteffectiyely in carrying forward 
YQur pate l1t:progr,!-m: '. We p~esume that itwopld be possible for us to 

": 
"~I: 
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purchase from you sufficient tri phosphate to enableus.to undertake .sul:h 

a market exploratiop and development ... ' . '. ,,' 


"We probably do .nof need to point out to youthe i advantage a U. S. 

corporation would ::have as ~ompared with ,a foreign 'corporati6n;in 

obtaining evidence of infringement; and in prosecuting any' infi-ingement 

SllltS thaLmight . provenece~sary '!O def~rld the:: rights. granted -to you

under your. patents. . ';'. ., ..' , . "'" .. 


"We realize that you probably knowvery little about our' orglJ,nization 

either as to financial responsibility" reputation for fair'dealing, ability' as 

manufa<:turers a,nd sellers of chemical. products and. so forth, ;.bu~ we 

,sugge,st.that it would . notbe <l.t all. diffIcult for either Dr. Muller or any 

other' representative in this country in whom you have confidence to 

obtaill such,. inft;Jrmation .and transmit it to you. " We would be very 

pleased to-render any of the above points.", >:," . .... .. ':' . 


On JanuarY' 17, 1939,.Albert .wrote:~' letter to Vict<;lr"enc\osingth.:: 

alJove excerp~-:-:;-which)et~er,.tr<l.nslate~, read<as follows :," 


· . "A 'weli-known chemical 'manufacturing ·firin in the USA :~o.rieti~e 

ago and again recently has' approached us in the 1l1atter of'using o't\r 

processes in the, phosphate field, particularly. those· concerning ,the, uses 

· and manufacture' of sodium tripolyphospate~ In order. to show you. how 

this firm is considering cooperatiqnwithus,:we llr~ enclosing'a copy pI 

part ofthdr last letter to us; , '. '. ' ..,.. . 

· "Becl!.us~ of our hitherto friendly relatio~s with you we shall allow you 

.the 'precedence: ,and shall' talk business, with this : firm only,ij you are 

tlOt'interested' iii 'cooperating' with us in the polyphosphatefieldunder 

the conditions' they .have • offered ·us in the accompanying, letter copy. 


"Accordingly, we would like to have your telegraphic r~piy as soon 

as possible."2 '
""L 

Obviously we here have a propoSal made by Albert which, had it been 

approved by Victor, would have defined the mutual.' intentions 'of: the 


· parties with a' reasonable degree of ,<;ertainty .. However, Victor did 

not approve the suggestion but replied with a 'cablegrarrl which merely 

advised Albert that "collaboration •.• • under suggested 'condi

tions desirable • • • w·riting."· This cablegram, 'w~s im1l1ediately 

followed by a letter dated February 2.: 1939-which repeated the last 

mentioned cablegram. The letter was; vague as" to the general intention 

or desire of Victor, in the premises, except that it offered a' degree of 

cooperation as to the one, application, with, which' we are here particularly . 

concerned. in the following words:'" ""'.' " . " r ' .. ;. . .' 


". •• We have con~ulted our attorney regarding y~ursituation. '~, . 
He thinkstqatasyour,1934application. ~hichisthe important applica-, 

tion, . chances are' somewhat precariouso£ getting a' patent allowed which 


· is of' value: However, in his . opinion there is a bare chance,. and, under 

· the circumstances, we are willing to. undertake' further prosecution of 


this' application/without charge to, you,' bnthe understanding that it is 

the intention to negotiate some arrangement·fot.the .. proper,exp~oitation 

of such patent by ll~,when'granted, • ... ,." .' . . . '.' ..,.., 


• Emphasis i. supplied in a1\ quotations unJes. otherwise indicated. ; 
. i 	
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To this latter· letter Albert replied on February 27, 1939.3 

i': In the opinion of the Committee the third paragraph of this letter, 
considered .~n: the: light. of the previousnegotiatipns, constituted an: offer 
to Victor. ' .. ~ This: offer'· required (1), the "prosecution' without cost to us 
~ ,*, ~.~, "of United States applications ,No. 746,774 and No. 118,024, 
and_(2) .the "filing witnou,t. cost to us· ;!; ;1'" .r',. ofr23 c;erm~npatent
applications enumerated in the letter. . , . ".. , . 

Victqr .<;li.d notl;1cc~pt this o!ler .. il~. it,was, flla4~, bu.~ ,lim th.e ~cintrary, 
'!',\ r,ep}ie,d . by. c;ab.legra~. as folJows:.. . .:: ':' . , .' ' 

""Proposal 'accepted for"pending .applications also new applications" 
'which we 'consider. valuable; . Please advise prqmptly'o£ our participation 

" . -_. . .' 
V'We wish' to acknowledge 

" 
the receipt of y-our Cable and. your letter of February 2, 193? from 

which we infer that you have no patent appltcations in the polyJ?ilosphate field and are particularly 
interested in the granting of patents to us and in acquiring a heense for your company .. , We see 
in xour statements the basis fOT a loyal cooperation: 

I:' 

• You have been informed by.our New York attorney, the late Dr. Alfred Mul!er, of the sta~e 
of affairs before the U. S. Patent Office. In order not to let the patents lapse, .n the last petl·
tions we have raised objections to'tbe final rejectioo;.we hold, however. that it .s'proper to make 
a continuation in part, as yo~ yourselves have already suggested. Because of the necessary haste
in the l~st petition, on the buggestion of our ,Berlin patent. ;tttomey. we had to gi~ pO-y.'"er Ot

l 

1 	 l' ~ attorney' to a new attorney, Mr. A. M. Hahn.' " :. ',' 
~ : . "For the further followlni up of ·the. matte!> which would n'!w be a field of mutual interest. 

we would make the ,follOWing suggestIOn. The further working and eventually' the renewal",; . (continuation in part) of pending. patent applications and such that aie still to be made to the 
U. S. Patent Office, you will carryon at your cost, if' you wish, also through an attorney appointed
by you. As to'the practical handling: we are figurinlLto send all papers and tbe necessary·expiana. 
tlonS with possibly complete detail direct to you in German, while leaving to you or, respectively,
the patent attorney, the translating and drafting in' the form legally required and most suitable 
for the obtaining of patents. As.oon as "latent i. granted you are entitled to, the eCl)fIlJmic 
exploitation and 2 weeks after, the, ~ranting 0 the patent you would advise us in a binding form 
whether you wish to make use of ·the license.' For all manufacturing rights, etc., granted to You 
we receive a royalty 0.£.2.5% of. the value of your, Sides of, Pf;>lyW'o.sphate: •.To tb~ handling,of our 
polypho.phate patents m,the United States belong: '. ' .. " , ,,;. ," 

. (I) the prosecution without 'cost, to. us of .the pending ,polyphospbate applications serial No.

746774 and No. 118024: ., . . ,,,. ".' , ,-' ", . - , .. , 

. (2) the Iilingwithout·cost.1O us of the following 'Gennan applications rela\iye to the manufacture 

and use of polyphosphates:' 	 . ,.. l 

C. 49235 'reo Phospllate therapy, :,'" 
C. 49 290 reo Treating metal surfaces. 
C. 49 524 re.· Treating metal surfaces. 
C. 49 291 reo Textile agents.
C . .49 317, reo Manufacture ,of polyphosphate. 
C. 49 821 reo Manufacture of polyphosphate. 

.C:' 50 062 reo Manufacture' 'of polyphosphate; 
C .. ,52 066 reo Manufacture of polyphosphate.
C. S3 519 reo Manufacture of'·polyphosphate.
C. 53. 531 reo Manufacture of· polyphosphate: 
C. 49, 506 reo Baking agent.
c;. 49· 50S: re.· Fireproofing. 


:, "C. 50, 173 :re.Fireproofing. ; . 
e. 50 215 reo Fireproofing; ... , .. 
'.,C. 	53 353 reo 'Fireproofing;: . , ' 

; C. 50. 061 re., Gloss starch. 


'.';.,. C. 50' 169 re: Tanning agent. 
,I C.-;S4.747; re~lTanning agent~;~ i! '1'1.' 

,e. 54 748 reo TanninI!' agent., ' 
, I '; Ie! J SO; 206; re.: Improvtng soap~, 1~ i i J 

·'.l,·; '·r", 

,.', I·' 

,; , 
.. 

! ! :,: ~ 

r;:f 

i. 

". 
'1) 

C. 50 364 reo Preparation of detergeflts and wetting agents.
C. 50 931 reo Pest control agents. ' , .. !." :: 

C. 151 ,727 reo Pest control agents. 
, ~'Tbe ~ority.' time .for :these applications. has ""~ir~; h'!wever, the filing of applications in the 

U. !ii. A. IS sbll poSSIble, .'lI.e the respecllve appl}catlons tn Germany partly bave ":,ot been made 
I)ubltc yet and partly have ,not been granted or' prtnted~" 'We do not know' of an,y 'ltterature dam
aging_to the novelty, but in'individual cases further researching,~ould bave to be made.. 

"With ~laim. to tlie ,Austrian priority' of .May 14, 1938; the following Austrian application - is 
to be ,filed' yet tn'.U. S.'A.: ".. .',",. ' ' .. : 

A ,4579.,.38 reo Use of Sodium Ammonium tripolyphosphate and like substances. We of course 
are very' willing ~o f?llow. your experience and adVIce In regard to th;e work undertaken by yo~ 

, on Our pate~t app1JcatlOns m U.. S. A. and on our part are ready to aSSIst you from tlie experience 
we have gamed .In the manufacture -of NhPs010, etc. . 
'·"We believe tliat our above 'suggestionsshoy( the way to a satisfactory arrangement arid in the 

;. interests of furthering the matter request fou to advise us by return mail. ,. . 
"Henkel & Cie.; with .whom we maintam friendly relations, have heen amply informed about our 

efforts in the polypbosphate field, but have shown no interest in this field in, the United States. 
F!,r this' reaSOn we believe that a discussion with 1'4r .. Jost Henkel on. the occasion of his visit 
With you lS superfluous,U 

• The pending ap~lications were No. 746,774 and No. 118,024. The new applications were those 
23 German applicatIOns listed in footnote 3. 

., 
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in Hahn, we also request youto return promptly to' (Hahn) the.docu
ments sent you:~ . . , ..;,., . : ' ..... ' ' 

Albert acknowledged this cable by letter' on March 'li:t~, stating uier~

.in that: ... " .::. ,', .. ,:. ,\.:' "".!",." '.:":: ": ;, ..,"i.:,.; i l ,,':":;' 


.."* * * After the receipt C!~ your <::oflfirmation in. wri~iIlg 'we :will 

send yOIl. the specifications -and claims. f()!, the ney.' patent :~pp.!icatiol1p 

that are to be ,filed by you in our nam~.· .*, .*. ,,::.1 . ," .
·t .•. 

Victor had in the meantime, uriderdat.e··of i·March 17, 1939"writtt!n 

a letter which quoted and confii'n'led theitllast cablegra,m, :al1d' contained 

the following statements: ' , i.;' ". '. i .. 
 , 	 1 

.,,~, * :*Weaccept.your proPo~itici~ and w~ ~re willing, theref~n: to 

prose~ute the two applications, 'serial Nos. 467774':. (admitted-typo

graphical ~rror, should read 746.774) "and 118024,: bef01:e the Patent 

.office, to'a finalconchlsion and to assume, furiher .costs neCessary for 

thispurposeforourown.account.:: .', 'I, " .. , .' •... :-"'. , ...."., ,; 

. ','In reference to 'the 23 'new applications \Vhi~h' have beeri "made .. 
Germany, you will kiudly send us copies ~nd, if fo(our linqerstaridil1g 
exp,lanation.s are necessary, y.,ou will let us ha:v~tlIese by lett~r:',~ ,.. ';', ' :,:.:, 

We obltgate o1trselves to, represent only such ne'lu apphcahons ,at .~ur 

expense before the p,atent 0 Dice, which in. our opinion h~e p,rosp.ectS"of 

becoming of industrial value.' Ne1.tI,applicatf~tJ~w.hir;ht!f'.. no.(qpp:eqr ~q 

.us to be of value, 'l.uo~ldgo bfJckto you,: *. *. :*" .. "",. Ii'.:; . .", 


. On April 6, 1939, Albert replied to this last letter from Yictor--stating 
1D pa'rt as follows: '. ,.. , ' , ,..' '" 
, "In' this conn~tion w~ f~;ther consent to 's~~d ~opi~. of. all'of' our 
German. and also' one Austrian polyphosphateapplications, which, if 
necessary could serve as bases for new' applications in the U. 'S; lAo 
Moreover, . there is attached to' each application an .explanation, con~ 
tributing to the understanding of the present patent situation: , We .have 
not'made a critical. choice of ~he nla~~rials, ; N on~ of the .applj<::a~i~:ms 
sent over have gone as far, as issuance'in Germany. sci that n~thing would 
prevent anew'American application. 'However, we . believe. that; you 
can best judge which' of the 'applications have a chance 'of'iooustrial·'ap
plication in the U. S. A., and that YO\1 understand that· you are to're
turn, to. us those applications which yo~' 4C! no~ regard, (J..s, ,!,a!~.tWlf'" 

From all of the foregoing it appears to the Committee' that there can 
be no question but that definite' mutual· contractual.. obligations, were 
incurred by this time-April 6, 1939.. Thecorr~spondence clearly dis
close~ that it had then become the duty of Victor to proceed to prosecute 
the designated United States patent applicatians-.-N o. 276,020 (which 
then had been substituted for No. 746,774) and No. 118,024;also,"to 

'file and prosecute such of the .German applications submitted to Victor 
for the latter's consideration as should be determined by Victor 'to be of 
commercial value; and to return to Albert all such 'appli~atioris' ·as 
Victor should consider undesirl!-blefrom the standpoint of 'commercial 
exploitation in the United States. ~. , !.':"" I] ", . '," 

To the contention raised by the intervenor that Vidor assumed an 
obligation to file in the United'States Patent Office all of the German 
applications, we cannot subscribe. It is amply demonst:ated from:'the 
correspondence exchanged between the parties that ~I 'Ylctor a~reed to 
do was to file and prosecute only those GermanapphcatlOns,whlch'were 

696512-46-12 .. 3 2 32 9 9. 

'1'
I 
:1 

w 

J 


,f 


http:4579.,.38
http:Iilingwithout�cost.1O
http:rejectioo;.we


... 

:i' 

.>' 

'. i 
'I.. 

164 FINAL DETERMINATIONS, ,ETC. 

of commercial value. Victor had the exclusive right to. determine their 
commercial value. The German applications determined by Victor not 
t() be of commercial value were, to be returned to Albert. If appears 
highly improbable that Victor would undertake to file at'its own expense 

, what it should consider to be a valueless application:-or that Albert 
would want Victor to undertake what Victor should consider to be a 
futile burden of expense and work. ' , i_. 

This leaves the question of exclusivity as the ~ole remaining issue; 
th;:!.t is, whether Victor became entitled under the contract to the right. 

,to exclusive licenses as to all such applications as it. should prosecu~e 
before the United States Patent Office. . 
, We have no doubt but that the unnamed firm that offered its services 
and its trade position to Albert was offering them iii exchange for ex
clusive .license rights; The tenor of the letter' (quoted on page 3, 
supra) clearly indicates that an exclusive license was contemplated else 
the. phrases' "favorable patent position" and "the prompt exploitation 
of the product'" would have had no reasonable meaning. 41so, we have 
no cloubt but that Albert so understood the proposal of the unnamed 
firm, and that upon receipt of a copy <;If it Victor also understood that an 
exclusive .license was in the minds both of the unnamed firm and bf 
,Albert.' '. . " ' 
'" The understanding of'Albert and Victor in this respect is clearly dis
dosed hi the following excerpts from their correspondence hereinbefore 
quoted. Thus Victor, in its letter to Albert dated February 2, 1939, 
stated: " 

... • • our company. • .• is definitely interested in obtaining. 
the rights to a valid patent, if this cim be secured • • '>I''' and ... • >I' 
we . are willing to undertake further prosecution of this application, 
without charge to you, on the understanding that it is the' intention to 
negotiate some arrangement.fo:t:.the proper exploitation of such patent by 

.us, when granted • •. *.". 
And Albert's reply to this letter included the following: il '.' 

I."We wish to acknowledge the receipt of your cable ami your letter of 
February',2n~, 1939, • •.•. As so~m asa patent is granted you ,are 
entitled tl) the,eco~omic fJxploitation • • •.'" " ' , 

As ' found' above, the contract between· Albert' and' Victor obligated 
Victor to prosecute, in addition to the. application in question, anotper 
pending U. S.application-No. 118,024 which was also based upon the 
use of polyphosphates. This latter application was granted in September 

,1939 and the formal patent issued ,on Oetober 3, 1939.. It is signifiC3;nt 
that as to ·this .patent Victor wrote. to Albert on September 28, 1939 as 
follows: ' ". 

'. "U'{Ider our qgreement utith you, we are to notify J::ou within two . 
week~ after the issue of the patent whether or not we deSIre' tp ~ecure an 
exclusive license under this patent,. . . 
'''''In considering this phase, it occurs to us that it would not be fair to 

you to ask you at this, time to enter into an exclusive license contract 
, with us in conne<;:tion with the patent about to issue. We are prompted in 
~ying this by. two c()nsiderations: ' ','. . 
. , .. 1.. That we would not expect to use the process described in the 
patent anci·that,.therefore, no revenue in the fo~ of,~oyalty could ~ccrue. 
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"2. Unless, a patent is granted on the use of sodiuql tripolyphosphate 
as a water softener, U. S. Serial 276,020 (continuation i~part of Serial ;f

,?46,774) the above patent about to', issue would seem to, be of very ,little, ib! 
~ ~}.

If any, commercial value.," ' 
l~~"1' 
:"'~'. 

'also; f 
!?The creation~of a situation 'Yhich would beareal' protectio,nto .us in ,~I,thiS 'country, as producers of tnpolyphospha:te, would be a patent which 
\'covers the use of sodium 'tripolyphosphate as a water softener, as described 


in U .. S; Serial 276,020., If such a. patent 'is issued, then we would most 

certainly wish to' arrange for an exclusive license under it. 'In that case, 

yqu would, of course, be entitled to receive royalty payments,. as ; per , 

stipulated terms, on whatever tripolyphosphate we sold." . ' 


. There is nothing in the' record as to exclusivity that indicates any ~ 
dIfferent understanding of ·the nature of the'general agreement between 
the parties than that last above disclosed. '. .' 

It is noted that pursuant to the contract between Albert and Victor, 

Albeit executed on December 31, 1940 'a formal exclusive license for 

U.S. Patent No. 2,209,129. This 'patent grew out of German Applica

:tion 'No. C-SO,931' which was listed, in Albert's letter 'of February 27, 

1939. This conduct of the parties is consistent with a finding thllt the 

parties intended any license to be issued under the contract to be exclusive. 


The Committee, therefore, concludes that both Victor and Albert 'at 

'all material times' intended that Victor should ..be entitled to, an exclusive 

'license' as to any patent that should issue under the application .in questiQu, 

at ,Victor's option;' ::'. . 

, The Committee has carefully considered the ar.guments in opposition 

. to the claim, advanced by the iptervenor in its' brief and proposals to 
modify the tentative determination.' One argument of the intervenor is 
to the' general 'effect that the announced policy of, the Alien Property 
Custodian. warrants a refusal to r~ognizea contract,right as against an, 
enemy owner of a United States patent unless ". ,*,,* 'unequivocably IKr 
established and unless' it be definite, certain and absolutely free from· 
doubt.': The Committee' knows of no purpose on the part of the Cus
tOdian to invoke so harsh a doctrine; that is, no purpose to' insist upon a ' 
more absolute degree. of proof than is customary ,in the'courts, of this '.;;11 
country as. to property rights in generaL;· The intervenor also makes a 
point of the time when Victor notified Albert that Victor elected 'to 
exercise its option to' take a license> Victor made this election on July 
10, 1941,.by notifying Albert of its intention to takeaqvantage of its 
'option"':':"'without . waiting' until after, the granting of a patent; 'The 
Committee considers the limitation Df the option to "two weeks after the 

. granting of the, patent", as provided in the contract to be an extreme limita
tion of the option period; that is,we find it wa~ the intentiDn of both 
parties that Victor should have the right to exercise its option at any time 
after the right to the option was originally granted, pr~viding tha! it did 
not 'delay beyond two weeks after the patent should Issue. ThIS con
struction in no way enlarges Vietor's rights; and, obviously, the earlier l~ 

Albert learned. of Vietor's d~ision in this respect the more definite' and 00' 
,certain the f?rmer:s po~itio~ would be:' . c. . • '. .q 23.3 ' , 

No: questIOn anses In thlsproceromg as to any VIOlation of' tt'xecunve 
, Order 8389, because, on Septe,mber, 11, 1941, the Secretary of the 
~,' - "'. " ::;..! 

r 

t 

.I; 

I 
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Treasury 'licensed 'Victor to' exercise its rights under. the 'letter of Feb": 

i rtlary 27,1939.'·!; ','" . . . 

""THEREFORE, for the purpOses of this proceeding, it is the determination 

ofthe Committee that: .... ,. ;. ".: .. '. ri;:·.; 


(1) The claim of Victor Chemical Works to title to the applica~iC!n,
having been waived by claimant, is hereby denied.' , '. d. 

I.': (2)"Victor~',Chemical Works,.is entitled to .an exclusive license under 
any United States Pat,ent.that may issue under application No. 276,020. 

Accordingly,i·the claim {No.' M, as amended) ,of Victor."Chemical 
'Works to the right, to an exclusive license under. any patent t~at.. may 
issue i ,under' Application,. Number. ,276,020 is .. hereby',allo:w.ed.... ;,.,,:, 
. 'iJUNE'.17,:"1~: :H,: "',,')' .,', "; ,: ., . .'., "I " :,. 

<'-'.'; .!. 'Ii : .. ,d:: ' -r l \ .,
_.1: 

" 
I: ,: 

I:;: ',::':.l i,·;:f; " , IN; THE MATTER OF 
11,"'",' :.!ii' .',i;"'n :;. :;;ARNOLD WEISSELBERG 

. Claim No. 870: DockeiNo, 55 '. ';\. !" 
Claim No; -1209. Docket No. 56 • ),;1:11 f 

.~ -.'. ';;' ;, i , ' < • 

. :'. STATEMENT O'F TIlE' CASE ., .....) ". 
, ; . I ~ . ~ 1, • ~ •• ,'" ., , 

.'; This, proceeding' was initiated. by , Notices of :Claims, ,Nos. 870 and 
'l209, dated respectively,July ·10 and September '30, 1943, filed on Form 
APC-l by· Arnol.d,Weisselberg pursuant to regulatio.ns.issued by the Alien 
Property CustodIan .(8 Fed. Reg. 16709). '. " .. 

, '!The Ali~n'Property Custodian by Vesting Order No. 27"dated June 18, 
,1942.(7- Fed. Reg. 4629), vested, among other thipgs, aILright,.titie and 
interest, including all accrued royalties, in United States Patent No: 
.l;747,942,registered in ~he l}nited State;;; J;>atent Office in th~name of 
Karl Lanninger, and in; UlJ.ite:;d States Patent No. .2,278,512, registered 

·iri the United States Patent Office in the name of Langbeiri-Pfanhauser- , 
; Werke,: A G., as' property, of. nationals of a foreigncoiintry (Gerri:lany) 
designated in Executive, Order No. 8389, as amended .. ' .,.', .. 
,:,Notice of. Claim No;: 870.conc.erning PatenfNo. 1,747,942' alleges in 
;substance that the claimant llq<f ~n~inger _had. entered into ari agr~ment 
whereby the claimant was, ~q. receive as compensation for engineeryng 
service; perfonried ' for. both ttte licen~;or (Lanninger) and, the licensee, 

~. The California Corrugated Culvert Company, Be'rkeley, ,California, '25% 
:qf alI. royalty payments. ' Noticeof ClaIm No. 1209 concerning Patent 
No. 2,278,512.a1leges,insubstance that the claimant by 1937 haq 'entered 
into an agreement' with the licensor (Langbeiri-Pfanhauser-Werke, A'G. )" 
whereby, clailT!ant was to rec~jve llS compensation for engineetingservices 
20ra of alI royalties paid by thi:! .licenl'.ee,,$tWldard . Pfoce~s',Corporat,ion 
'of'Chicago; lIIinois. ' ,,' : . . , '... " '." , 

::The'c1aims were consolidated for h~ring.. T;h~ Order for an!! Notice 
of Hearing was published on September 20, 1944 (9 Fed. Reg. 11580), ' 
'and a :copy was' served ..upon the person designated.in "Section' 2 01; the 
;Notices , bf, Claims, and upon the lic~nsees. Pu,rsuar:t thereto aJlearing 
was held on October 3; 1944. before the Comm~ttee In 'the Office of the 
Alien' Property Custodiim in New York City.. . "': "' ... 

'The .diimant appeared at tP~ ,heat1pg wi~houtcounse1. 'John' J=i:rlJ.~st 
Roe, General Counsel, by George B. ·Searls arid James M~ Fallon~ 'ap
peared on behalf of the Al~en Property CustQdian. ,Gener,!-l Counsel's 
,brief was filed o,nNovember 17, .IQ44 and a memorandum 'in reply was 
filed by the claimant on December 20, '1944. A further memorandum 

~~ 
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was filed by General Counsel on January 12, 1945. A 'Tentative Deter..," 

mination disallowing the claims as title. 'Claims. :was issued on February. 

3, 1945. Various. memoranda, dated February 6, 14, 21.. and 24, 1945, 

directed to the tentative determination, were. submitted. by· the parties' 

and considered by the Committee.. " , .. i 


The transcript of testimony taken at.. the hearhlg and alhexhibits in 

evidence are hereby incorporated, by ,reference into and constitute 'the' 

basis of this determination. ,". ,.., ., .' ,!:,. 


'The claims as title claims are hereby disalIowed for 'reasons hereinafter 

set forth, without prejudice, however, to. whatever rights 'the ' claimant 

mar have ,in the premises as a creditor... ", . 


, DETERMj~ATION , " 
This proceeding t::oncerns roy:altie~ payable by the California c::orrugated 


Culvert Company pursuant tO"a ltc~nse 1 under Patent No, '1,7~7,942 

which was issued, to one l(arl. Lanuinger and was ,:ested by . Vesting' 

Order No. 27, and royalties payable by the Standard Process:Corporation: . 

pursuant to a license 2 under Patent ·No. 2,278,512 which was registered' 

.in ·t~e name of Ifangbeip-Pfanhauser-W erke al'!d 'was ·likewise : vested : by, 
Vestmg'Order No. 27. " ;. '. '" . ;!:. . "";:~." '. J' • .,'. 

, The' cjuestion for determination is' whether the claimant .had' acquired, 
at the' time of vesting a' proprietary; interest, in ,the royalties as dis ·r
tingui/lhed froni a creditor's claim against ·therespeCtive licensors.' The 
Office of Alien ~roperty Custodian is not presently considering creditor's 
claims. ' See Cabell v. Markham, (Civ. Action· 'No. 26-302, S.D.N.Y., 
January 3, :1945; reversed, No. ,-279, 'C.CA'2n~, April 3,1945). . i, 0,\ 

; 

' ..The claimant contends 'in ,substapcethat under'certainagreements made ;i 
by him'and the owners' of the inventions;, he . had acquired prior to the 
vesting 'a proprietary interest in·a portion: of the royalties payable under 
certain licensing agreements: General'Counsel takes the position that the 
claimant has failed to establish th~ existence of such a proprietary interest;' q' 

It appears that the <:Iaimant, Arnold Weisselberg, was porn- in Galati,; 
Rumania; and. was educated as an engineer a,t the Univer'si~y of Vienna. :I" 
He has·been a resident of the United States since 1923'ana'a naturalized 
citizen, since 1929. It is not contende~ that he ,~s·not-'1-s:to natiorial,ity--':' :L, 
an eligible claimant. Since,. about 19.30jiehal': 1;>een~ngageQas a con i 

Isulting engineer principally by foreignconcerns~' His advice:; 'was sought I,
on such matters :as patent licenses, selling processes; tecf!Oical 'problems: 
concernillg patent office procedure," ~n~ :$p~ifi,c t~hn~ca1 i~f0rtl'!-a~ion 
regarding pro~r titilizatioI? of .inyentiops:" : i " • ' ,', '. '.' .'. . 

For reasons of convemence attentIOn IS first dm:tted to' NotIce of' 
Claim No. 870 concerning Patent No. 1,747,942.' ,The claimant testified 
that this patent "dealt with' the·- speed ,.coupling, . such as ,W~~' u!?~d for 

! 
, 
,

setting up portable irrigation lines *.'* ..* this method. of irrig~tiop,
which is now an accepted fact' * * .* : has greatly' coqtributed ,to in
creased output of agricultural pr9ducts in recent yearst'o 1 It seems that
the inventor, one Karl Lanninger, first. learn~c\ of the ,claimant. through 
a: mutual. friend in Germany, and began corresponding wi.tll the claimant 
in 1932. This correspondence r~sulted in tnt;! executi?n: br, ynninger 
of an affida~it o~ April 7, 19~2',whlch stated: ',!. :,:' . "l 'J,t;) 3 0 1 

~ Karl Lanninger's mterest under th.s license agreement was yested by Vesting Order ttl. ~l~ 
dated September 7, 1944 (9·Fed, Reg, 13813), ' ., .... I ( 

• The interest of Langbein·Pfanhauser·\Verke IInder this license agreement )"as vested by 
Order No. 4113, dated September 7, 1944 (9 Fed. RI!..... _. 
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, "I, ,. • • [Lanninger).'. • *, am the owner of the entire rights, 
title and interest in the U. S. letters patent #1,747,942 .'. • and do 
by these 'present give Mr., Arnold Weisse1berg, a resident of 'the United 
States of America, the sole right and power to negotiate and conditional' 

,to my approval close agreements in my name and,for my:use concerning 
the sale or license of the aforenamed patents:! ' , 

The claimant and Lanninger continued to ~orrespond, r..an~inger'~a~tcxr 

to sell the pat~nt outrig~l~ but th~ cJaimant testijied' tha,t, ¥.l outright sale 


;, Vf~s imposs!gle ~ecaus~: , ' . ' , " ' ",':," , ' 

, ".'. • the patent was not known in this ,country and'its value was 

not establfshed, it was impossible to get any outright sale. • * .', ; 


>.,' 
and he further testified that: 


"Mr, Lanninger had this patent but could not do anything with itin 

. 
," 

~t the United States becam~e it wa~'not just .a matter of disposing of a 

patent, but considerable engineerjng in it, was required'in ordet: to com
mercialize'it:" ,,' " , , , " , ','i.~f 

!!:.
',' 

It, appears" that, the claimant, then performed some pf. the preliminary 

engineering services required to. exploit the device in this country. To 


:;;~ ; further the exploitation, the 'claimant went to Germany ,in 1936 to confer 

" 	 with Lanninger.' It appears,that this conference accomp1ished,a two-fold 


purpose, (1) the making of an oral agreement whereby the claimant was 

to be the ,.exclusive engineering counsel Jor Lanninger, and (2) the, 

acquisition by the claimant ,of first-hand information on Lanflinger's 

development of the invention. The claimant testified t\1at equipped with 

this'information he wasaqle to negotiate with ,the Culvert Company the 

exelusive license which was ,executed by Lanninger on April 14;1937. 

Claim No. 870 is directed to the royalties payable under this license. 


The license agreement is b~tween Lanninger as licensor and the Culvert' 
Company as, licensee and is silent as to the claimant. Lann~nger, how
ever, (lD May,27, 1937 wrote, t9 the claimant as foll,?'Ys : "i 

I .,'. 

, "Summarizing 'our :~ario~s agreements up'tothe present'time, I,confirm 
to you herewith':' . "" ',' " ' I" "',I 	 ,,' 

, (1),::.:....Y ou shall recejve from all amounts accruing as a result of the 
executed license agreement with the California Corrugated Culvert Com
pany a. share pf 251'0. ,',' , ., Ii " " 

(2) ,-Asper our understanding, your share is payable immediately 
after receipt of the payments in New York, in Dollars, and I am authoriz-' 
ing a bank in the U.S.A. to receive the payments and ,to pay from it your 
s.hare of 25%~ ., • ,.".: "" ""',' , 

T~e claiman~,charact~~ized,this 'letter ,as follows: ' . '\ 

".'This is all' I have, and this is the incorporation of all the previous 

'.1: written and oral agreement." ". ' 


, The Culvert Company was directed by Lanninger, in a letter dated May 
25, 1937, to make all payments under the license agreement to the Bank 
of The Manhattan Company, New York City, for the account of Lan" ninger, and to furnish a copy to Lanninger, and to the claimant of each 

statement of royalty payment.' , 


Then on June 10, 1937 Lanninger wrote the following, letter,Jo .th~ 

Bank: ' , 


d ';'

I' 

I. ':.~:

Ma 

,l 
" :.~ " 
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"Referring to discussions Mr. Arnold Weisse1berg had' with you on 

May 13, I am hereby instructing you as my agent to receive for, my 

account ,certain royalty payments which will be made quarterly, payable 

to you for my: acc,?untllY the Cal,ifornia Corrugated ,Culvert Company of 

Berkeley, Cahforma, Upon receipt of these payments -you are herewith 


directed, to, payout t,o Mr: ArI10ld Weisse1~er~ 25% of th.ese payments 
and to transfer'the balance, less your commiSSIons as heremafter, stated, 
to me here ,in the form of your own check or of a draft. , : ' ' ' 

"It is distinctly understood that you have no other obligations in con

nection with this account,beyond crediting the ,payments received to my 

account and disbursing same as per above ., '." *y :, ',,: ""< ,'i.:" 


rn a letter to Lanninger dated June 14, 1937, the Bank ~tated: ' ; ",1 

, ". • • We shall be glad to comply with ;~ur instructions and to act 

as your Agent in thil? matter, and as requested have noted our acceptance 

on the duplicate copy ,of your letter which we ".e'turn herewith. It is OUT 


understanding that after paying 25% of th~ amOunts' received to Mr. 

A:nc;>ld Weisse!berg we are to remit the' balance, to you,~ess $,i P?tI}, 

mlslilons stated m yourletter." . i ", j "" i" ' ' 


It may be assumed that, the claimant had suggested this arrangement 

whereby the royalty payments were to be made to the Bank because 'he 

testified that he then had in mind: . . , '.. " ,,,," ' 


". • .', The, possibility of a war, or some' incidents which ~~uld 

prevent my receiving the payments for my principals, I made,' it a con: 

dition in my agreements ,with my principals that my paym~ts are to be 


,paid out here [Ul!ited S!ates J, to b~deducted from the gross'sum re
ceived here, free.'of taxes, and only:then should the :balance' go'to the 
princiPil;ls abroa<l' *'. .!' ',' """ " ' " ,',,' '" 
, Periodically from 1937 to 1942 the Bank issue~1. stat~ments of ac~ount 


that were entitled "Karl L. Lanninger,Agent" and which reflected receipts 

for royalty payments from the Culvert Company anp disbursements 

pursuant to the Lanninger letter to the Bank of June 10, 1937; The 

:Karl Lanninger Agency accQunt at the Bank was "blocked" by action of, 

the FOI;eign Funds Control Division, Treasury Department, and the 1942 

statement ,of account 'indicates that a payment to the claimant out of the 

blocked account was made pursuant to Treasury license No. NY 441453M: 


The foregoing m~terial evidentiary facts" although' not in dispute;' are ' 
recited in detail because if the claimant acquired a proprietary interest 
in the. royalties, it must be inferred from these facts,' "', '" , ':' "'" " '" ..-, 
", The' document principally retiedupo'n by the claimant to establish' a: 
proprietary interest in the royalties' is' the 'Jetter above quoted ',from 
Lanninger to the claimant, dated May 27, 1937. "Thisletter interpreted 
in the'light most favorable to the 'claimant appears to the Committee to 
be not an assignment but merely a promise by Lanninger, to 'pay the 
claimant a portion of the royalties when received, It was not an assign
ment because it did not manifest an intention to effect presently a transfer 
to the claimant of Lanninger's rights against the licensee." Furthermore, 
an indispensable, element of a ,valid assignment, was omitted because 
Lanninger'retained not only control over the licensee as to the disposition 
of the royalties but also over the Bank in the distribution by it of the 
royalty payments. Christmas v. Russell, 81 U.'S. (14 Wall.) 69 (1871); 
~~:tners" Bank 0/ Greenville v: Blount, 8, F. (2d) 443, (C.C.At'i ,4.th30 t) , 	 " 3~j, ~ 
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1925).; East Side Packing, Co• .v. Fahy Market, .24 1;". (2d) 644, 
(CC.A., 2d, 1928) ;'Farmers' Bank v. Hayes, 58 F: (2d) 34, (C.c.A., 
6th, ):9,32); Williston on Contracts.. (Rev.. Ed., 1936), Secs. 424-425. In 
other words, the fact that the license agreement called for payment by the 

. licensee to Lanninger coupled with the correspondence between Lanninger 

. and the Bank'whicli dndicates ·.that the Bank was merely the collection 
. agent, for' Lanniriger, clearly ,establishes that both the-licensee -and the 
Bank were, in the disposition of .the·royalties,subject at all·times· to the 
control and direction of Lanninger. . ;, " 

.' Having' concluded' that there was" not an ,assignment, the question 
remains whether Lanninger's promise to pay to the claimant 25ro.of the 
royalties' .received· by Lanninger or by his agent, the Bank, created in the 
claimant any"other equitable interest in the royalties.' It is not disputed 
that if any equitable 'interest had been_ <:reated in the claimant prior to 
the time of vesting, it . ,,-,ould' entitle the claimant to relief as one having 
an"inferest~' right and title" within the meaning of Section 9 (a) of the 
Trading wi~ the enemy Pilger v:Sutherland,57 F; (2d) 604 
(App. D; C 1932).'" , . .:. ' '. 

The pertinent decisions impel the Committee to answer this question 
'negatively. Jamison Coal·& Coke Co. ~. Goltra, 143 F. (Zd). 889, 
(CC.A., 8th, .1944); Lone Star Cement Corporation v. Swartwout, 93 
F. (2d) 767, (C.CA., 4th, 1938); B. Kuppheimer& Co. v: Mornin, 
et aI., 7,8 ,F. (2d) 261, (C.C.A., 8th, 1935); Williston on Ctmtr,acts, 
(Rev. Ed. 1936) Secs. 4~4-429; 'These cases establish thata promise by 

<l. .creditor (Lanninger) to' pay, a third party (the claimant) all'or a" part 
of a claim (Lanninger' against the licensee) w.hen' collec.ted does not~s 
distinguished' from the effect of a partial or total: ?ssignment of a claim
create in the third party' ari' equitable interest: in the claim. 'c' 

. We are satisfied that the apparentexceptiori to this rule, as illustrated 
by hrgersoll Vl Coram, 211- lJ.'S. 335 (1908), and by Barnes v. Alexander; 
23~ U. S. '117 (1914), is not applicable to the facts of this proceeding. In 
BrKupphe~mer'v.Mprnin, supra, the court commented upon the apparent 
~ception tq this rul!!.as follows: . ','; , , " 
" ~.~ ':~' ,*, i F(!.irlY 'g~d~e~sons for putting aside the strict requirements 
of· th<; 'dod~i.ne of equit~Dle assignments ,can be found in the cases of an 
asserted 'lief!· by'a'lawyer' f~r his fee, on the ,molley recovered as a result 
Q{ litigatipn, '.£or;, th~ ~fi'orts of the lawyer bring the fund into existence. 
~n: ~~ch case ,jt J.l.?Ai he s~id,(!.q~u~ndo, that the lawyer asserting the lien 
IS, m a manner' of 'speakmg, a Jomt adventurer, and such cases scarcely 
belof!.g i~ thl7;categorY"cif eHll:itabl~ a~signments.~n thec!lSe of collate~aJ 
pledge~ t9 ·.secqre a debt, possessIOn.' usually follows,and so notice 
suffl<;i~nt,t!? ip'du~e)~quiryis giv~n to the world. * * *." ' ., 
We also 'note that the apparent exception to the rule is seemingly limited' 
to . the situation in ,which. an attorney is authorized to,liquidate a claim, 
procure' po!isession of the proceeds, and'compensate himself out of the 
prOceeds;~ situation not similar to the facts presented in this proceed
ing.' It follows, therefore, that Claim No. 870, as a ti~le ,claim, must be 
disallowed.:' , ' , 

.' We now consider Claim No. 1209, which is a claim to 20% of the royal

ties payabie by the Standard Process Corporation pursuant to its license 


, under· Patent No.' 2,278,512. :This patent was registered, at the time of 

v~sting; in the.:name of Langbein-Pfanhauser-Werke, A. G., a German 

corporation (hereinafter referred to as Langbein). It ap~rs that the 


.. 
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subject of the patent is an' improved process and equipment to produce 
dense and finished copper shells on rotogravure cylinders. , . 

The facts in this claim are very similar to those considered in connection 
with ClairnNo: 870. The ~laimant performed engineering services for. 
Langbein since about 1931. He was paid for some of the services on a 
per diem basis and, in other l:ases, he ,was paid a percentage of- the! f!money 
received". In 1936' it was ,agreed ,that Weisse1berg was to represent -
Langbein in the United States ,"within-the scope of the activities hereto- , 
fore exerCised by him for.'all their, products", and that Weisselberg 'was 
to' receive "on each business' transactiori"a .compensation to be agreed 
upon in writing in each instance". ;,' .: , , . .'. 

Then on November 29, 1937 ,Langbein in a letter to the claimant stat~d, 
among' other thing~,: ~' , ;, " "";"'" :' .. ,' ;," . 

"We take this opportunity to confirm' for record purposes in the follow
ing the individu~1 arrangements V'ith~nthe frilf!1eof our general agree-' 
ment and' ask you to in(9~m, us' 'yvh~ther these art!"in agreewent with your 
records'. ,.. . '.' ''-, .' ", ., " ' , ,. .' " , 
,;' (6) 'C.ylinder Polishing: 20%" license: paitieipatiqn. •• ~-;, .," 

Claimant . characterized this 'l~tter a.s ,a sUl11lT\ati~~",by '~ngbein' oCthe 

'.'various projects'on which I was working for then;t, .!i!howing the amount 

of compensation agreed upon in each instance" and further, testifie<l that., 

"in connection with the Plltent in' question and bearin~. on the qaim in . 

question. this letter showed tha,t 20ro was the.amou~t that I should receive 

from any moneys received". ," 
 ·1Then it appears that in September 1938 Langbein issued to the 

Standard Process Corporatioq; -Chicago, Jltinois, an exclusive license 

under the patent application ~hich 'later became United States Patent 

No. 2,278,512. The license' agreement provided, among other things, 

that the royalty payments were to. be '1!lade to the licensor, and the 

agreement was silent as to the claimant. Later Langbeip in a letter to 

Standard 'Process, dated May 31; 1939; stated:': , . , ", , 

:'''In reply.'to your' letter dated May 12th we confimitbat it will be in 

. order that you make' all payments under our 'agreement 'pertaining to the 
Roller Burnishing proces~ to Mr'. Weisselberg on.our behalf." '\" ,,:; ... , 

It appears the~ef~re that th~:~lai1T!ant'w~~ aut,horized to.re~~i,:~ payment 

of the Standard, Process royalties on behalf of Langbein ;,ii: 'isin this 

respect. only that w.e .;find a varianc~betweenth~ "qu~stiop preSented 'by

Claim No. 870 and the pre$ent claim, fpT, in refe~ence to Claim l)l'o.~ 870 

it will be recalled tha~ the royalty payments w.er!! mad~, t~ ap ~~ency 

bank on behalf of 'the ,hcensor and .not to ,the claimant:" . '.' 

,It is apparent that the letter, of May 31:)~39"did not' purport to 


transfer presently to the claimant an interest in the royalties .. It was. 

merely an instruction, to: theli~~nsee to pay. th,e, royalties to' Wt!isselben~ 

on behalf of licensor. The royalty payments' remaine,d' under' the un

fettered dominion, of Langbein and the, direction to pay the ~oyalties to 

the claimant was subject to change at any time by Langbein. Christmas 

v. Russell, supra, and, the other cases cited relative to Claim No; 870, 

compel a finding-that the' claimant has not established an assignment to 

him of'the Standard:'Process royaltie.!i!. Tothe extent that the evidence 

shows' a promise by Langbein to compensate the claimant· out of the 

royalties, the claim must Iikewise.be disal!owed upon th!,! auth,orities and 

for the reasons, stated in reference toC,lau:n ,No, 870.: . 
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The Standard ;Process royalties having been paid-:-prior to vesting
to the claimant by the direction of the, licensor, and, the claimant having 
been authorized by the licensor to retain as compensation ,20% of the 
royalties, it may, be noted that the claimant 'did, not thereby :have a 
"power coupled: with an .interestn

• Asswrung, arguendo, that a claimant 
who had ,acquired such a power prior to vesting, hasan' ~'intetest, right 
or. title!', within the meaning of Section 9 (a) ofthe Act, Jo establish,such 
a poweritis necessary that the interest be in'the property itself.and ;not 
in the proceeds. Hunt ,v. Rousma~i~i',Administrators, ,21"U"·S,, (S' 
Wheat.) .174 (1823).. Authorization ·to. an 'agent ;to:reeeive' a fund, anQ 
to deduct a portion thereof for his services ,does, not create such'.a po:wer·. 
'Eaylor v.Burns, 203 U. S. 120 (1906).' -'1. ". "i" " •• "i,'· 

It will be noted that this determination is limited in its scope to. Claims 
~?s. !3?0 ~d 1209, and does. not pass upon whatev~r ()ther;,':lu~~tl9n,s, fWlY 
anse m reference to the two hcenses referred to herem .. : ' ,,' ,.. , 

THEREfORE, for 'the purposes ofthis proct:eding,i't is the determination 
:of the Committee that Arhold Weisselberg did 'not have, at the'tipte of 
vesting,· a .tihtlte , or intt;rest. ~p .tjl~iYJ~~e4, p'roP,~.ny'.~~.tpcien~)~ )~~, to· 
support a ng t0 recovery. . ' . . 
, Accordingly, Oaims ,Nos., 870 and ·1209: are hereby disallowed, without 

prejudice, however, to whatever, rights the ' claimant ,may, have in ,the 
premisesasacreditor.\'" ", .. ;,; .. ""',, ". ".:, ,,,' '."'.' 

"'iAPRIL:,I;~:}9;4S;"(:,ii:, ,;,,",:i;';i:':!~:'~":i':' ":; ':.i'j::>' :':','r,~;i;;:";i," ! ,,:::

; , t :' i," r. ! r) l!' .." . ',; f' :" !:; i ~ 

": :':.1' ,-'" ; . , i 
..::1 ,': • ."'J .. :;i .,; . 
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IN THE.MATTER OF , . !l"'; ';·"11 ;,!l 

,,',.. ; j , ;' GEORGE YAMAOKA' ; " ,~, ;' : [ ,,, ! 

',,: ,'",:- '!'" "CI~itn- N.o,. S7~ ,lJo.c..ket,N,pJS, 
:' . ': STATEMENT OF THE CASE 

'Thi~ pro~~eding w~s initiat'edby Noti~e'of Claim No, 573;:dated:April 
p. ~943, file9, ~y George Y!lID3,oka,. purSiuant Joa!llend~ 'r;e~ulations 
issued by, th~ Ahel} Property, (:ustodian on Decemb!!r 11, 1943 (8 Fe9.

,Reg. 16709)." ,:i': .. ,' "''','' ',' ';'" ", . " '. "";' :,; ": 

The Custodian by Vesting Order No. 176, dated September 28,' 1942 
(7' Fed. Reg: '8835) ,:,ested390 shares (97.5% of aU the outstanding 
shar.es) of the $190 par v.alue common stock of Meito China 'Corporation, 

,a New York corporation, as the property of'specified nationals'of a 
,designated'enerriy country (Japan):' One of the Sha~es 'so ·vested !was 

registered" in' the' name of the claimant, 'George Yamaokli, a resident· of. 
. Long Island, New York, and the vesting order recited ;,that the national. 

interest- required that' he be treat~ as' a n~tional of a'designated enemy 
couqtry (Japan).' " j,'; ,':,' "~f' .; ,,',' 

, A hearmg was held before the Committee' at the New York Office 'of 
the Alien Property Custodian'on April 20, 1945. The daimimt appeared 
on his own behalf; and John Ernest Roe, General Counsel, and George', 

" 

B. Searls, by Edward M.<:Murpny', appeared on behalf of the,· Alien 
Property Custodian. A, brief was filed 'by, General Counseion June 
21, 1945 and the claimant's reply brief was filed on July 5, 1945. A 
tentatiye determination allowing the cl;lim was issued on September ,21,: 
1945. 'No propOsals to modify the tentative determination having been 
received, the tentatiye ,: determmation' a.s hereinafter set forth is hereby 
adopted and is~ued-'as the final determination:inthe,matter. ,. :; ""; 

, . . . 
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. The. transcript of testimony at the hearing and all exhibits 'received I 

in evidence are hereby incorp.orated by reference into and constitute the 

basis of this determination. . : . , ", ; 


.The claim is. hereby allowed for,; the reasons ,hereiqafter seUorth'. ' I; 

" .' ,;f,,':' 'i"Pi.;~MI~AT~Ol'l,;i"j"" ~.;:, ':',:! , ,'"! 

.. By Vesting Order No.t 176: the: ,Custodian ,vested~one share ,of stock 
of· Meito China Corporation,' aNew'Y orkcorporation, which was regis
tered, ih, the. name, of tliedaimant, George Yamaoka, together with 389 .~(
shares which were registered in the names ,of residents: of Japan. ' The 
claimant contends in, this proceeding that he ,was at the time 'of vesting 
the O\yner,of the :share and that he' was not ,and is, not a ,"national of a 
designated enemy co'untry" as determined in the vesting order . i, .General 
Counsel takes the position ·that the claimant. has fail~d to can:Yllis, tJurden 
of proving ownership of the share :;tt the tim!! of v~sting. ' ..... ' " ' ., 

The ciaim<,l.pt is a nativ~-born citizen pf the lJnited States who, is and 
. has beltn fQr iSOm~ti!ne a member;oUhc;!i1awfirm.of,Hunt .. HiU ~J3I!tts", " 

, of New York City, and has continuously resided in New York. I ;:,,1' 

. : In. 1940 hi~)~}:V fir!1J w~s ~ouns~I~9r Na~oya Sieto, ~is~a,Ltd:. a. .' 

Japa,nes<:, ,C<?mpan:r',:vv.hlch ha~ ,l,l br~!!-ch offi~e In ~e\y York qtY"for the, 

purpose of ImportIng ~nd selhng chmaware, Early In 1940 Nagoya catised 

the ,organizati8n: of Meito. Chi,n:il Corporat~on ,arid transferred its. Ameri~n , 

,,'
busmess ,to that corporcitton· m .exchange for, 400. ~hares of Melto apd an' ::: 

additipnalsum 'of approx~tely $,10,000 iii ci$h. ';1t appears tha(ther~

after Nag0Y::l. .caused,the shaie~ of stock,of Meito to be transf~r(ed' to 

various officers anq employees ,of Nagoy,+ who' were residents of Ia.pan~ 

the'vesting of these shares is riot in. issue' in this proceeding." The share 

in question in this' proceeding was' transferred to" th!!'claimant, as part 

oi the same transaction and continued tobe registeredio'his'ilame on the 

books ofthe corporation up to the time oivesting:':' '" I ,.y, 


1, 'The firm ,of Hunt, Hill &Betts handled the legal'details' of the in

corporation of'-Meito, and :theclaimailt" became" a 'member of its ,initial 

Board of Directors and later became an Assistant :Secretary of the cor

poration. 'The Articles.of Incorporation and the By-Laws'of,Meito,pro


~,vided ~at directors need not ,be' stockholders .. "Thisprovision.~in 'th~ "r
Articles and 'the By-Laws makes it unriecessaiy,~undertheNeV{Y9(~ 'l

'jCorporate +.:aw, to 'issue qpalifying sharesto qirectors;, ',,' ,'", r:,
':,.' The claimant testified at the hearing that the share was a gift to him 


from Nagoya; that' no other person had any interest directly' or indir~t1y. 'I' 

~n it, and that. it was,nClt s~bject to any, Jimitation 'as toalienation~ vote, j, 


or any other TIght that he might have asa shareholder. It ,further appears 'I 

that in March 1941 'the claimant' received·a dividend of $25011 the share, 

deposited the dividend in his personal account, and included it as income 
 -\
in his personal tax return for, that year. "".' ", ' " , " . : 
" The Committee is 'of the opinion that the evidence satisfactorily and 
convincingly sustains the claimant's contention that ,he 'was at the time i 
of vesting the Qwner' of the legal and beneficial interest' in the share, 

I 
i

Since the Articles and By-Laws of Meito, provided' that' directors need f 

o 
~ not be stockholders;' the. !ihare' obviously' was not issued to the 'daimant 


merely to qualify him as a director. Furthermpre, the payment to him of a 
 crydividend, tends to negative',any inference that the share was beneficially 
(Y)owned'. by Nagoya. As to cloaking, it appears. to th!! Committ!!C to be 


wholly 'unreasonable. to'assume that Nagoya intende!i.to,cloak t~e own~r C\.l 

ship of a single share of Meito's stock ;-:-389 shares bemg 'regIstered on C"') 
 ] 
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Meito's books in . the names ·of residents, o~ Japan. In short i ·we find no 
reason to disbe~ieve th!! c1~imant's testimony: as to his absolute ownership 
of the share regIstered In hIS name. . . 
. Finding, as .wedo, .that the claimant was the owner of the entire legal 

and beneficial interest in the share at all material times, the question 
remains whether his "nationality" is such, as to bar recovery. . . 
'. The fi.st category_ of persons who are I ineligible as .. claimants is 

"enemies" as ,defined ·in Section 2' of the Trading with the enemy Act, 
as amendedJ, Section, 9 .. (a) of the Act-which is the· matrix of this 
proceeding;-:-is the· "sole relief and remedy'" available to a, claimant 
(Section 7(c) of the Act) and the remedy of a Section 9 (a) reclama.., 
tion sui.t is, by the terms of, Section 9. (a), ,not open to "enemies" as 

1!. defined In SectlOn 2. ' . 
There is no suggestion, however, that the' claimant is an "enemy." 


"Enemy" status may be <l.cquired by a citizen of'the United States-re

~r gardless of )lis loyalty-'-by reason of residence in enemy or enemy


~ ..~ 

., . 
.' occupied territory, but the c1a~mant has been a resident of the United· States 

at all material times.' ~',' .. . , . 
The second category' of persons"who . are not presently 2 eligible 

claimants' is "foreign' nationals" 'as defined in' S~tion. 5E of' Executive 
Order 8389,"as 'amended.8 • The claimant,' as a citizen of the Unit~d 
States, is, .of course, not" a "foreign ,national" w'ithin the ordinary meaning 
of these terms; his political allegiance. is to the United States.' But, as a 
citizen 'of the United' States may be an "enemy" ,under Section 2 of the 
Act, he may likew,ise be' a '.'foreign national'" as' 'defined in Section 5E 

. of Executive Order 8389; as' amended. . The only phrase in Section 5E 
which might conceivably apply to thedaimant is Sectioq5E (iii), which 
exteq.ds the ~efinition of foreignnati(mal to: ' ,,' .. , , . 

"Any pers~~' t~ the ~te~t that su~h personi;, or has been, since such 
effective date, acting qr purpOl;ting to act dir~ctly or indirectly for the 
benefit or on behalf c;>f.any.natiOlml of such ~oreign couptry." . 

1 Section- 2 provides in part:-* I ' • / ' ' ; , . •• 

"The word 'enemy!, as used herein, shall be deemed to mean. for the purposes of such trading
and of this Act- ' '. . .... '. ," .,.' " .. 

U(a) Any individual, partnership, or other body of individuals, of any nationality. resident within 
the. territory (including that occupied by the military and naval forces) of· any nation with which 
the United States is at war, or resident outsiae the United States and doing busine.. within such 
territory . and any corporation incorporated ,. within such territory of any nation with. which the 
United States is at war or incorporated witbin any'country'other than the United States an4 doing
business within such territory. ' I ' . , 

"(b) The government of an)' nation with which the United States is at war, or any. politiea1
or'municipal subdivision thereof, or any officer. official, as-ent. or agency thereof. . 

·~(c) Such other individuals. or body_ or class of mdlvid~als, as may· be natives, citizens, or 
suhjects of any nation with which 'the United States is at war, other than citizens of the United 
States, wherever resident or wherever doing business. as the 'President, ·if he sball find the safety
of the United States Or the successful ,Prosecution of the war, shan so require, may, by proclama. 
tion, include withip. the term 'enemy." ,. '" .... , . - . 

• Decisions indicate that the Section 9 (a) reclamation suit remedy is not only nol available to 
uenemies" but also not available to '"foreign nationals!' . DraqlN' v . .Cr(f'W/ey, 5S F. Supp. 906 
(S.D.N.Y. May 29. 1944); /osephberg el aI. v. Ma.kham. C,V. Actoon No. 31-395 (S.D.N.Y. 
July 18, 1945). See "Determination by the Alien Properly. Custodian upon Application for Review" 
of Claim No. 1377, September 7, 1945.' . .. ' '', . " ", ... . "': 

• Seclion 5E 'reads in part: . 
uThe term 'national' shall include, . . : . ..' 
'~(i) Any person who has been' dottliciled in, or a subject. citizen or resident of a foreign country

~ at any time 'on or since the effective date of, this Order, . 
. • fI (ii) Any partnership, association, corporation, or C?:ther organ.izafion. organized under the laws 
of, or· which on or .'since the effective date of' this Order had or has had ils principal place of 
business in· such foreign country, or which on or since such effective date was or has been con
trolled by, or a substantial ~rt of "the stock, shares, bOnds,. debentures, notes, drafts, or other 
securities or obligations of wbich, was or has been owned or controlled bv, ,directly or indirectly 

!. such foreign c:ountry, and/or one or _more nationals thereof as herein define<l. ' 
"(iii) Any person to the extent' that . such person is, or has been, since such effective date 

acting or.. purporting' to act dir"",tly, ori'ldir<>;tlr. fllr the "';nelit or. on behalf of any. national 01 
such '{9rtlgn country * ... *.n .. . - .. 
" :. ,:: ' -t :.,' . > 
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.~ 

'GEORGE YAMAOKA. \ 175 
This phrase seems to be primarily descriptive of a principal-agent, trustee
beneficiary,. or some similar relationship and is, in this sense, a counter
part of Section 7 (c) of thelTrading with the enemy Act, as amended, 
which provides in part :' ".' . ., . . . " .. 

, ." -. : , : . ~'. 
, "If the President shall so require .any, .* t, * * property *, *. * 
belonging 'to' or. : held. for, by, on account of,. or on behalf of, or for the 
benefit of, an'enemy *. * * 'which the President 'after investigation' 
shall determine'" * . * •. , so' belongs or is so held, shall be conveyed
* * :1" to the' Alien Property Custodian~ onhe same may bl:! :seizedby
the Alien Property Custodian'*,il"'i*,'!: . , . 

.' .,. " ,. ' .." '., 

Since, as we';have !(ju,nQ, t1).e,c!ailllant w~s ..the o;wner of the entire 
interest in the share and: was, not an, agent, trustee, cloak,· dummy, or' 
nominee,in ·respect 'thereof, it follows ,that he ,was not !'acting on behalf 
of" anyone other than himself.in reference to the claimed: share within this 
primaiy meaning of Section,5E (iii). In: short, ·.his'proof of. own'ershipI 

precludes.such a finding,4 ,;,.i, .'. ". , '. ,.' . 

There is another aspect of Section 5E (iii) of "8389" which requires 
' comment.' "Meito 'China Corporation, although a domestic corporation, 
was a "foreign national" because it was controlled by foreign'nationals;~ . 
substantially all of its shares were owned by' residents' of Japan. The 
claimant served as all officer and director of Meito after the effective date 

. of "8389", and we must aSSume 'that he complied,.:With hi,s duties' asa 
fiduciary. He therefore maybe said to ~ave'acted in'a broad~enseHfor 

. and on behalf of" a foreign national; but such activity did not rest upon 
his ownership of the claim~d l'!pare. I'~rtherlliore; a consideration of the 
scheme and of the context of "8389" clearly disclos~s that the Executive 
Order did not encompass such in~ocl.!Ous act~vity.. The s~heme of the 
Order is to control foreign ,interests in domestic property by prohibiting 
c~rtain transac~ions in referenc~ t9 th.e property unless licensed.;1i that is, 
all activity on behalf of foreign nationals is not prohibited by "8,389:: And 
the Committee has been: unable to find, either in the Executive Order or 

,in the regulations, general 'rulings, general licenses;. public dicuI.irs/ or. 
public interptetatio.ns, issued' pursuant to the' Executive Order, any in
dication that the <;iaimant, a citizen and resident ofthe ,United States, was 
prohjbited, from serving a!,! a' dir~torand'officer ofMeito ChinaCoI-pora
tion, a domestic corporation. In brief,' the national interest as'manifested 
in the Executive Order and pertinent related documents did not require 
the claimant upon the effective date 'of the. Executive Ord~r either to 
vacate his corporate offices or, in the .alternative, to procure a license 
authorizing him to continue in office. 

The, third category. of persons who are not eligible as claimants is 
nationals of "designated enemy countries" as defined in Section 10 (a) of 

. • This is not to say that a cilizen of the United States-or any other person-who employs 
own property, or permits his Own properly'lO he employed. for the purpose of clogging Ihe ""s li.)process t or of concealing foreign. owned prOperty, or of prOtecting during the War an eneni-Y;$ 
economic advantage SO as tOo facihtate a post·war restoration of his pre~war economic position in othis country. is not within a broader meaning of Seclion 5E (iii). See Draegltr y. ,CrIN/IIIY, 55 
F. Supp. 906 (S.D.N. Y. May 29, 1944). It suffices to say that such questions are !lot prescotedby the facls of this proceeding. . (Y) 

CI") 
. Sec..nlies CorP.,.31 All. (2d) 246 (Del. Ch. 1943). Compare AieservicE v" General A"iJin" 6' 

• United States v.' Leiner, 143 F. (2d) 298 (C.C.A. 2d, 1944); Aldrich v. Fra"co-W,,-""';nu 
F.lm Corp., 43 J'i.Y.S. (2d) 713 (Broome Co. .1943).. . C\l 

(T) 

.Ql 
~,:, 
i:..
II, 

.[
'p' 

, 

I."' i I
" 

r 
I 
[ 

r 


http:CorP.,.31
http:interptetatio.ns
http:himself.in
http:exteq.ds


!' 

'" 

"::'; 

J1f) FINAL;OETERMINATIONS, ETC, 

Executive Order 9095, as amen~ed,6: Since, however, this category is in 

substance merely a sul;l-classification, of ~'foreign· national" as, defined in 


;:~Section 5E of "8389" , arld sin<;e the, Claimant is not a national of any 
foreign country, he is not, of course;.a national of any of· t!le. foreign 
countries designated as enemy countries in Executive' Order 9095, as 
amended. ~The vesting order did determine that thei'national interest 
required that the. claimant betreated as a national. of a .designatedenemy . ., 

.country· (see 10 (a); (iii) of Executive, Order 9095, as amended). ;It now 
appearing,. however,. that the claimanUs the owner of. the share of stock 
iI). jquestiqn and th~t he'is a citizen ,.and: resident, 01' the United States 
whose activity as an officer and a director Qf·.a domest;i<:: corpor1l-tion was 
entirely innocuous and not in violatiqn of~ny ordinance of the sovereign, " ..~: 

·we now: find that- the nationalintei'eSt does ·not.:require (that he be treated 
'as a.national 'of 'a designated enemy·country and ·further find that a reten

~tion· of. his: property would' not serve the purposes ·of the Trading with the 

:,enemy. Act,· as amended, or its related' Executive Orders: ,,' ." 
 .{ 
, ,.We, conClude" .therefore,; th~.t the claimant, George Yamaoka, .has, for 
· the purposes of thi~ proceeding, established by sat,isfactory: and convincing 

. ,evide.l:lc;:e, ili.<it : " :'" . ':'" .;·1 ",. '';';' ,;.,.. . . 

',{ 

(1) .He was at the. time o{-iresting t~e owner of the entire It;ga! and 

heneficialjnterest 'in one share of 'stocl.j: of :Meito China Corporation, a 

New York corporation, and (2), that he was not at any material tim\! an 


· "enemy" 'as defined' in Section 2 of ~he Trading with the. enemy' Act; as 

amended/or a' national',of a foreigri 'country as defined iii 'Section 5E of 

Ex~utive Order' 838<t,. as amended; or .a'hational of a'designated en~my 

country as~ dS!fined' in' 'Section '10',' (a) . 'of. Executive Orde,r ,9095/' as 

'amended>'" ,.'i·.',.. ;. '".:: .... 1(,.':, 1 :,.,.l. _,' , .".ii, .;. .J .. 

Accordingly; Qahu No;.~73 is l:ter.~l;lyailowed. '. '", . ,"'" 

·DECEMBER3.:1945".t,.;.;1 i':: '. i;. ," :,.: .: "'! 


G Section 1I)(a) of Executive O~der 9095 as .~nded, provides: .... ,. c,'! '. 

"The term 'designated enemy country' sLall mean an:t'foreign,country against which the United 


"States has declared the existence of a slate of war, (Germany. ·llaJr, Japan, Bulgaria, HUJlllEry

and Rum'!nia)'· arid any other' cOWltry with wh,ich tl,te Uni!ed States IS at ~ar in Ihe future. The 

,term 'nall<maJ'· shall have the mealllng pr<:s<:"bed.m section 5 of ExecutIve Order. No.' 8389, as 

amended, twwided. '/wwl!TJer, that. 'persons not within' designated enemy countries (even though

thel' may be within enemYoOCcupied countries or areas) shall not he deemed to be IU\lional. ·of a 

iles'lP.\ated enemy.coWltry unless the .Alien Property Custodian determines: 


"0)· that .uch person' is, controlled 'hy or acting for or on 'hehalf of (including cloak. for)

. a deSIgnated enemy country J)r a person within such country; or (ii) that such person i. a citizen 


Or subject of. a desipatea enemy country and within' an" enemy~octupied country or area; or 

(iii) that the natiOll.<!i tnterest of the United States requires that sucb person be treated as a national 

of a designated enemy'country.· For the purlJOse of this Executive Order any determination' by 

the Alien Properly Custodian that any property or interest of any foreign country or national 

thereof is tl)e property or interest (If a de~ignated enemy ·Coun.try or nati"'.'"-i thereof shall be final. 

· and conclus.ve as to the [lOWer of the Alten Propetty. Custod.an to exerel$" any of tbe yower or 

·a.uthOfitr. confe'Tli4 u~n ~~.~ ~ti,!~ ~(b) of the ,?'ra<ling ~it!> tl>e <;ReDlY ~ct, as ame"ded,'~ 

':!.:)~ .. " 1 ".·.t f,:I,) ",1~;,I;:Hl.";,:, jt,,', . ,., J, ;'",: '" '. : • '.' ... , •• , , < .1.' 

. ~" . if ~ • ; '. t' { :': , ' . ;.:. "t.I: 
• , t ~:"!" .1, I,' 

,."; ;~ I,: ,11;[ Z".! . !: 1. '};! '}:, 

,\ :;' :.:l ',:' : 1 ~ • 
, 

, ~ .: "~,:.: .!.' . .', 'OJ ',J;' !. '. I ~j 
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APPENDIX 
A. List of claims allowed ~nder sununary procedure. 
B. Amended Claims Regulations. 

C Rules of Practice and Procedure, , 

D. Executive Order No. 9095. . '. 

E;-E~ecutive-Order No; 9193. ':1 

F. Public Law 322-Approved March 8; 1946.· 
9. 	 J!:xecutive Order of May 16, 1946 .. ' 


A 

LIST 	OF CLAI]IoIS' ALLOWED UNDER' SUMMARYPROC~?YRE AS. PROVlDED 


, IN PARAGRAPH (h) OF THE C:LA:MS ~V.I.,~TION, 

, D.v1I4Hnll ,,' , ' , ' :i 

Nem. orner numl>..... ,. ,'" Dail' 
Cisatlantic Corporation and ' .' , ' ..," ., " "', , 

Cisoceanic Corp. . .... , ........•..... ~1 'Ap~il 19:1943. 

,L. Gabrilovitch ......... ; .. '..:........ . 2 ,April 27. 1943. 


American Lumber and Treating Co.... : ..3'. April 30, 1943•. 

Welding Research, Inc. •....•• , ..... , 4: . June 3. 1943... 

Lucien Charles Sturbelle .: ........ , •.. . 5 . June 21, 1943.. ! 

Bernhard Spur ......••.•...........••. 6 ,August 6, 1943:':. 

Edward G. Budd ,Mfg. Co.' •.... , ..... . 7 August 18, 1943. , 

William Kroll ....•:.•. ; ..............• 8 August 19,1943 .. 


, Walter Haendal ..'..................... , .9,. August 19, 1943. 

, J osephBlumenfeld ................... . 10 . August 19, 1943. 

The ' National Cash Register Co. .. .... . . . 11, . August 19, 1943. • 

Leon Thiry, ....•.... ', ................ . , 12 August 25, 1943. 

Anaconda Wire & Cable Co. •........ , " 13 September. 6, J 943. 

Byron Jackson Company.,.';, ......... ,'. , 14 .september,6,~1943. 

Elton H. Rimington .•. ~ ..........•• ~ • 15 September i6, .1943. 


i' International Nickel Company .......•. ; 16·, ,1 September 6, 1943. 
Scophony Corporation of America ..... 17," , .. September 7, 1943. 
General Electric· Company' .....'....•.• 18. . September 7. 1943. . 
Karl Ludwig Schiff , •....••• '........'•. " '19. . . September 10, .1943 
Paul E. Hawkinson Company ........ . 20 September 20, 1943.' 
Remington Rand Inc.· ...... ; ••••....... 21 September 20, ,1943. 
Dewey and Almy Chemical' Co. . ....... , 22' . September 20, 1943. 
Bronislaw Goldman ....... ;.; ......... . 23 September 20, 1943. 
Bronislaw Goldman .: ...........•.•.. ; 24 ,. September 20,<1943. 
Allied Chemical and DyeCorporatl~n ... 25 " "September 22. 1943. 
The Anglo California National Bank '. 
'of San Francisco ...••. ;;........... 26. , "September·22, 1943. 


Bagpak, Inc. .. ........... ; ........... , ' 27 , September 22, 1943.' 

Bagpak, Inc, ......................... .' 28, ,September 22, ,1943. 


>& 

W. F. and' John Barnes Company..... ., 29" September' 22~ 1943.., 
Bendix Aviation Corp .................. ' ,30. , September.;22, 1943. 
Edward G;'BuddManufacturing Co..... , 31 September 22;.,1943. 
De Directie van de, Staatsmjjnen ......... . 32 September 22, 1943. 
De Directie vande Staatsmijnen .. :.... 33 ,September ,22. 1943. 
E. 1. du Pont de Nemours & Company.. , 34 .,September 22, 1943. 
Bernard· Erber : ............ ;..........' 35 ' September 22" 1943. 
Harold G. Henry..................... 36 ,September 22, 1943. 
Laboratory for Raw Materials of ' ~ti 

Norwegian Government •..•..•.....• 37 September 22, 1943. 
Montfort Investment Co.• : ............ , 38 September 22, 1943: 
The National Cash Register Company ..• 39 September 22" 1943. 
The National Cash' Register Company ... . 40 September. 22, 1943. 

'The National Cash Register, Company .. . . 41 September 22, 1943.' 

David Sciaky .... :.,... : ............ .. 42 . September 22. 1943.. 

Shell Development Company, i......•••• 43 September 22, 1943. . ." 

WallaceR. Turnbull .......... ; ....• , .. 44 September 22, 1943'323'3071]

Radio Corporation of America .....'.•• 45 September 30. 1943. " ., ' .<> 


Eugene Mittelmann ... : ............... . 46 September 30, 1943. ' ,;1

September 30, 1943. . ",1. F. Laucks, Inc. ... """,' .......... .. 47 
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. Divesting 

N amI! <>rder ....mb.... Date 

Western Precipitation Corporation' , ..:.• ' .'. 48 ...... September JO, 1943. 
The Anglo California National· Bank', " ,. 

of San Francisco ....,' . , ........ ~ .. . 49 Septem'ber JO, 1943. 
U. S. Metal Powders, Inc." .: .. '," ~ ,,~ ... 50 . September 30, 1943 .. 
u. S. Metal Powders, Inc, .... ;: .. , .. . 51' , September 30, 1943. 
U. S. Metal Powders, Inc. """":"::'" 52. September 30, 1943, 
E. 1. du 'Pont de 'Nemours &·.Co;·;, ..... ,53.:, ; September 30, 1943. 

Link-Belt' Company, ...•,',. ,:... .;..'.• ,,;.. '54" September 30, 1943:
J' 

Walter Wisbrun .. . ........... : ..•... 55 September 30, 1943. 

General Electric 'Company ........ , ... . 56 September 30, 1943. 


,'" ,B.S.A.. Tools Limited •... : .....•....... 57 September 30, '1943. _ 

':·"'Da,.ilis &:CompanY, ·Inc.' .:: .. ~. ;':,;'.: .. '. '58 . September 4, 1943. 

The Fate-Root-Heath, Co. .'.. ;.: ... : .. . 59 October 5, 1943. . 
Radio Corporation of America '. '.' ,'. : ... . 60 October 5, 1943. 
Imperial Knife Company, 'In.::: . ;;'..... . 61 October 5. 1943. 
'General Electric Company •........... ·62 . October 9,1943. 
Budd Wheel COmpany •........•...... 63 October 23, 1943. 
Franz .Fuening '; ..................... . 64 November 6, 1943.-' 
Walter' Sobernheim: (y. Magnus) ...•.. . ,65 November 17, 1943.' 
Leon Thiry· .. : •... · ..'.......'·••.• : ....•.• 66 February 17, 1944. 
Abel Edgar Chernack ••.. ;'....•...'.... 67 February 17; 1944. 
David' Bezborodko 'and ' \ 

Charles Zucker.. ...... ............. 68 February 17. 1944: 
Leonard Elion:.; ....... :...... ...... 69 February' 25, 1944. 
Herbert . Menor Jameson.; ....... ;.... 70· February 25, 1944. 
Alfred Marshutz .: ...... ; .........•••• 71 February 25, 1944. 
Aluminum, Company of America ....... ' 72 -May 9, 1944.. 
American Diagrid' Corporation' .•... . . . 73 May· 9, 1944. 
American RoHing 'Mill Company ......• ' 74· May 9, 1944. 
Niels BreinholtBach.•..• :.l............ ,75 May 9, 1944. 
Leon M."DeIQnskF. ....... •:'1........ .. 76. May 9, 1944.· 
The Dorr Company; Inc .............. :. 77' May 9, 1944.' 
Josef' -Ehrlich ...... ;'........;........... ,'j' 78 ,. ,May 9, 1944. '. 
FrllncisF. Foldes·;.: .. :.;.............. 79 '" May 9, .1944. 
WsevolodeGrunberg .......;; . . .. ...... 80 . May, 9, 1944. 
The Hoover Company , .. :. ~ .••.•...•• ' 81 May 9, 1944. 
Lewis Larsen,' Trustee •.. : .....• :. .•..• 82 .May, 9, 1944. 
Friedrich, Nettel:.:...... ::·....... ..... ,,83, May 9, 1944 . 

. Reyriolds' MetalsCcimpany i............. 84 May 9; 1944. 
Willem'L. J.:Spoor· ...... ;:........... 85 May 9, 1944.. 
U. S. Industrial Chemicals, Inc. •.... ·86 May 9, 1944. 
United States Radium Corporation ... . 87 May 9, 1944. 
George De Becze • : ..... ; ;., ,t. . .......... 88 May 23, 1944.' 
Robert Honigsbel'g,·...... :.: . .. ... ..• . . 89 May 23, 1944. 
LeOpold Lion· .. ,;...... . ..... . .... .... • 90 -May 23, 1944. 

- Bessie 	E:Steeves·i:..... ................ 91· . May 23, 1944. 
George Szekely .' .. , ....... i.. . .. . .. .. . . 92 May. 23, 1944. 
Leopold H.,P·.KlotZ ..... .i., ........... ,',.," .:93 'I.' June 6, 1944.·. 
Maurice 'Stern: .. ';.~'....... :;., .......... ' 94 July 11,.1944. 
Chemipulp .Process,:Inc ....:: ............ - ·95 October 31, 1944. 
Coro,' Inc ... ;iI'.:; :';.:.....': ..... ,: ...,'. " . 96 ." . October, 31, 1944: 
Firestone Tire and Rubber ·Co. ...•.... 97' October 31, 1944. 
Freydberg ·Bros.-Strauss Inc: .,........ 98 October 31, 1944. 
Mechanite Metal. Corp.. .. .......... 99 'October 31, 1944. 
Precise 'Products Corp. .. ... . ..... 100 October 31, 1944. 
Rene'Tampier .: .,.i-.;................. 101 October 31, 1944. 

Jules: Dupuis· .. ·:r.·;'...... ::'. ..... ...... :,·102' November 6, 1944. 
Maurice Stern ".: .;;:(.: .... :~"...... .... .; ·lO3 November 14,1944. 
Eelco Nicolaas:van -Kleffens- ........ i. '104 December 23, 1944. 
Mary A,Leppla·;!:':' ...... :'~'; ......... :. 105 January 25, 1945. 
Shigea 9shi~a'.:. ,'...... .:,! ...... ,..... 106 February l3, 1945. 
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B 

TiTLE s..-:ALIENS AND NATIONALITY 
. Chapter II~OFFl(;E 0F ALlEN PROPERTY.CUSTODIAN:.. . .', .. .; ,;"" ". 

" PART 501 . , 
. . AMENDMENT OF REGULATIONS . . 

··Urid(!T'tne authorifyoftlie Trading with'the ~nemy Act,as'ameniled,
and Executive.Ox:der ~o. 9095, as amended, and pur~uant to' law, the 
,undersigned, determining that it is in the national interest, hereby amends 
Part 501 of the Regulat~ons of the Officeqf Alien Pfoperty Custodian 
(7 Fed. Reg, 2290) to read as follows: .. '.I. -.' 

Sec. 501 . Claims.. '.. .,' 
501,1 , Receipt and Disposition ofClaims. ' ',".. ' 
(a) Any person asserting a right to relief from or against the Alien. 


:property, Custoqian because of any vesting, supervisory or other order of 

the Alit'11 Property Custodian shall. file ,with the Office of A,lienProperty 

Custodian, ,Washington (25), D. c., a notice of claim.' ',Such notices 

shall be filed on the following prescribed forms;' in conformity with the 

instructions set :forth therein:.' ..' " .... ' .:,," '. ' '.L. '; 

Form APC-l-(for claims arising of vesting orders) . . ' 
Form APC-6-(for claims arising out of supervisory orders) .' 
Form APC-l6-(alternative form for, inventorsoI vested patents). . 

.. Form APC-17-(alternative form for assignees ofve~tedpatents), ," 
. provided that by c;onsent ofthe,Custodjan, on a showing of inapplic;ability 
of the above prescribed forms, notices of claim may be filed by·infomi<j.l 

-'written recital. Claims ,shall be, filed within one' year after the 'order to 
whkh they relate; p~ovided that the', Custodian' may. extend the' time for· 
filing; The forms maybe obtahled from, th~, Offi~e,o(Alien 'proJX!rty
Custodian, Washington (~S), I). Co ..... '. . ,. .' ... "'. ' 

(b) All claims shall be determined on behalf of the Custodian I:>Y a 

Committee"to belj:no,wn as the Vested Property Claims Committee,' ti) be 

composed of three meinbersdesignated .by tre C~stodian.The Com-:

mittee shall have a seal which shall be affixed to, all exemplificatioI1s of its 

records and, in its discretion" to. any documents issued by the Committee. 

Except as hereinafter provided, the Committee shall 'exercise all ppwers . 

of the Custodian appropriate to the hearing,cons~deration and di!iposition ' 

()f claims, including the po:wer to subpoena witn(fsses"to compel the pro

duction of documents for use as evidence, to administer oaths to 'witnesses, 

and to promulgate rules of practice and procedure ,npt'inconsistent with 

these Regulations. The members of the Commiw:!cfshalldesignate' One 

of their number to pe Cha\rman,· . Any twomenibe.rsof· the .Committc:;e 

shanconst~tute a quorum for the purpose qf any actionon 'any'claim, and' 

anyone member of the Committee or any other penon designated by the 

Committee may. act as a Hearing Officer for the purposeof administering 

oaths, taking testimony, ruling on objeCtions to the admission. of evidence 

and performing any other functions of the Committe!! other than that of . 

final consideration and determination of claims. .' , , ' . . 


0':)(c) Any person appearing in ¥lnyproceeding before theComrnittee 
may be represented by counsel or otherwis!!. The claimant. and the Gen o 
eral Counsel of the Office of, Alien Property Custodian shall bt; deemed M 
necessary parties to any hearing on acIaim. 'Any other person who (Y) 
asserts that he will be affected by grant 'or de~ial of the claim shaU; on C\Jappropriate application to the Committee, be designated by the Com ('r) 
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mittee as an additional party; provided that the Committee may in its 
discretion reject any such application which it deems friv9kms. 

(d) The Committee shall not determinine any claim (other than a 
claim which is the subject of a summary proceeding for allowance as 
provided in subParagraph (h) hereof). except after hearing on appro
priate notice to all parties; but any pa,rty may waive hearing or notice of 
hearing, and on consent of all parties any.c1aim may_be submjttedto",ne 
Committee on a. stipulated record .. , . ·f' ;', ',": ', .. ;, ,,' '.,' , 

(e) The C:ommittee shall keep a record of any 'hearing before it,' in
, chiding a transcript of'any examination of witnesses.'" Upon consideration 
of the record, the Committee shall issue a determination of all issues of. 
fact and law necessary to the disposition 'of the claim; and shall transmit 
to the parties copies thereof. Such determination shall first be issued in 
the form of a tentative determination, and thereafter; 'with any modifica
tions the Committee may see fit to make, in the form of 'a final detennina
tion.Before issuing its, tentative detenninatio~ the Committee shall 
aff9rd to the 'parties appropriate opportunity to submit proposed tentative 
determination~ and briefs thereon; and before issuing its final determina~, 
tionthe Committee shall further afford the parties appropriate'opportunity 
to submit proposals for modification of the tentative'determination ahd 
briefs and o~l argument thereon.' :: ,: '" ".,',,'i ,.! ,; , 

(f) The, final determination 'of the' Committee will be ef,Iectuated by 
the Office of Alien Property Custodian unless the Custodian or the 
Deputy Custod,ian, in his discretion, undertakes personal revi~wthereof. 
Applicatiol1 by any party for such review shall pe 'made withit;t twenty 
days after receipt by him of the final determinatiori of the : Committee or 
within' suc\1 further' time; as ,may be allowed 'by 'the Committee or' the 
CustOdian or. die Deputy Custodian: If the Custodian or the Deputy 
Custodian undertakes such review, he will afford all parties opportunity 
for submission ,of briefs to hi!11and, ,in his disqetion, for oral argument 

. before' him: 	 'Upon CQnsideration of the record; the -final· determination 
of the Committee,' and 'any such briefs and at;gument,he will make a' 
personal determinatiori adopting, rrioc;lifying, reversing/remanding, or' 
otherwise disposing of the Committee's determination and :will cause his 
personaU:leterm~n.atipn:to·bf! tratlsmitt~d ,to, the'partit;siand ~o be'eff~-
tuated. " ," , .... , ,,'" ' .' ,'.,,;; ''',jl,', '. ' " "'.d', • 

"',(g)' Each party, on 'submitting any paper under subparagraphs '(e) or 
(f)' hereof, shall' transmit,. copies thereof to 'every' other' party;; ,Oral 
a,rgument shall be held only 'upon notice to all parties: " '"" ,i , 

(h) The 'General Counsel of the Office of Alien 'Property' Custodian 
mayip his disCretion initiate a sum~ry' proceeding for allowance'of any 
claim which:he :deems ,so clearly. entitled to allowance' that the' . public 
inter:est does not require contest thereof nor hearing thereon, by submit
tingto'theCoi:nmitte~' a recommendation 'for allowance, stating the facts 
considered il1 making the' recommendation. The Committee shall make 
the recommendqtion available for public inspection and shall file with the 
Division of the . Federal Register a notice of the proceeding which shall 
specify an ,appropriate time within which any person asserting any objec
tion to'the allowallce may file application for hearing. I , If no such appli
cation is timE;ly filed the Committee,shall thereupon make its own review 
9£ the claim" and the recommendation, and shall cause' to be made any 
further investigation ,which it may deem proper but need not issue any 
notice of h~ring nc)r issue, any tentative' determination nor transmit to 

• j , • I' • " '..' , " • '. "', I ,. :, I ,. ( . 'i " ,. , , ..~ ': J ;. • \ • , 
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the claimant· any copy of any document. If the Committee .concurs in 
the recommendation it shall issue a summary determination (which may, 
be in the form of an approval of the recommendation) allowing the claim; , 
and such determination will be effectuated by the Office of Alien. Property 
Custodian.' If the Committee does not concur in the recommendation, 
or if an application for hearing is timely filed, the Committee shall ,dismiss 
the summary proce,eding and shall set the claim down for .hearing-. in 
according with subparagraph ( c) above, and neither ,the recommendation 
nor the .dismissal of the, summary :proceeding, shall be considered in the 
hearing. . . 

. (i) This amendment shall become effective immediately upon filing 
with the Division ,of the Federal Register; provided that by notification 
to the Committee within. twenty days thereafter any party, to a claim 
which on the effective .date of this amendment has been' heard by the 
Committee but not yet made the subject of findings and recommendations 
as provided by'subsection (g); of the "Regulations Relating to :PrQperty 
Vested in the Alien Property Custodian'~ (7 Fed. Reg. 2290) may elect 
that such claim be transmitted to the Custodian for. dedsion by. the 
Custodian in' accordance with subsection (h) thereof. , ; 

Executed at Washington, D. C.on November 30, ·1943. ,', 
(Official seal), 

, (Signed) Leo T. Crowley 
LEO T. CltOWLEY 

, 	 'r;" i" , ' Alien Properly Custodian. 

(F. Ii.. Doc, 43-19766; Filed; 'December 11, 1943;' 10:24 a: 
',I' j " , , (8 Fed. Reg. 16709 (December 14; 1943)]' ' I,' 

,~ 

, RULES OF PRACTICE AND PROt:;EDURE 

Pursuant to the authority delegated to the Vested Property Claims 
Committee by the regulations of the Office of Alien Property Custodian, 
as amended December 11; 1943 (8 Fed. Reg: 16709) the Committee 
hereby issues the' following rules of practice and procedure which; as of 
December 15, 1?43, su~ersede the statement of procedures issued July 
31, 1943 under the origmal'regulations of March 25, 1942 .(7·Fed.. Reg. 
2290) 	 ",' 

I. ,All claims are listed for'disposition according to the date on which 
they were received Jor filing.' In scheduling claims for hearing those' 
claims which assert an errQ)1eous determination by the Custodian, either 
of nationality or of ownership, will, however,' be given general prefer
ence on the Committee's calendar. Two or more claims related to the 
same property or presenting a common question of law or fact may, upon, 
notice to the ,parties,be consolidated by the Committee for hearing. ' 

II,. Hearings before the Committee shall be at the time and place 
ordered by the Committee and for cause may ,be adjourned from time to 
time. Notice 'of a' hearing will be, serVed on the claimant (or ,the person 
designated by him in his notice <;If claim, as the case may,be) by registered 
letter, mailed at least ten days in advance of the date of the hearing"and I-	 filed for ,publication in the Federal Register. All hearings before the 

I 
i 	 Committee shall be public, except as otherwise ordered in the national 

interest by,the Committ~. ' . ' . , ; '323310i 
j 

{ 
,~ 
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III. ,Subpoenas will not be issued except on a showing that other 
. means of producing evidence have been ·exhausted. Testimony at any 
hell.ring will be upon oath (or affirmation) and subject to cross-examina
tion. The rules of evidence prevailing in courts of law and equity will 
not necessarily be controlling. For'example, hearsay and secondary evi~ 
dence may!be admitted, but the Committee will give consideration to' its 
nature in 'determining its weight andcredibiIity. The.- Committee will, 

_ however, on 	its own motion or on objection, exc1ude.evidencewhich it 
deems privileged by law from disclosure, or ·which it deems immaterial, 
irrelevant, unduly repetitious, or otherwise of no probative value. On ., objection to' rulings made during the examination of witnesses,a' brief 

~."
fl, s~tement of grounds of objection must be made, but an automatic excep

lion will follow if the objection is overruled by the Committee. . 
IV) The .claimant shall- be the moving party and the burden of proof 

on the issues tendered by the claim shall be on him and he shall proceed 
first. at the hearing. :The Committee shall in each case determine the time 
and manner of filing' -and exchanging tentative determinations and briefs. 

:V: Any notice of claim, or other paper filed in a proceeding, may be 
, corrected or amended, but any such correction or amendment taking place 

after a claim is noticed for hearing shall be by leave .of the Committee. 
By leave of the Committee any party who has made profert of an original 
exhibit may withdraw it from the record of the proceeding by substitution 
of a certified photostatic copy on notice to all other parties.. . 

VI.! It is'the policy of the Committee to arrangeprehearing confer-. 
ences for the purpose of clarifying the issues, agreeing on matters of 
exhibits, and taking other steps related to simplification of the hearing. 

DECEM~EB. 15, 1943. . . 

. A D 

.EXECUTIVE ORDER No. 9095 

,. . ;Estab\ishing The Office of Alien Property Custodian And 
'. _ " . Defining Its Functions .4nd Duties ' . 

By ,virtue of -the authority vested in me by the Constitution, by the 
Trading with the Enemy Act of October 6, 1917, as amended, by the 
First War Powers Act, 1941, and as . President of the United States, ,it 

(is hereby ordered as follows: '. .' , . . .'. , .' . '. 
1. There is hereby established in the Office for Emergency Manage

mentof the Executive Office of, the President' the Office of Alien Prop
erty Custodian, at tl;1e head of. which shall be an Alien Property Custo
dian, appointed -by the President .. The Alien Property Custodian shall 
receive compensation at such rate as the President shall approve and in 
addition shall be, entitled, to actual and necessary. transportation, sub
sistence, and other expenses incidental to. the performance of his duties .. 
Within theliinitation of such funds as may be made available for that 
purpose, the Alien Property Custodian may,appoint assistants and other 

. personnel and delegate to them such functio1.1s a!,! he lrul-Y deem necessary 
to carry out.theprovisions of this Order. '. . 

'J, '. 2. All.,power and authority conferred on the President by Sections 
3 (a) and 5. (b) of the Trading with the Enemy Act of October 6, 1917, 

" c,; .as amended, and by Sections 301 and 302 of Title III of the First War
,j

.Powers Act, 1941, approved December -18, 1941"p:cept. such powers and ::~ 

.~, l 
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authority asweI,'e delegated to the Secretary of the Treasury by Execu

tive Orders issuedprior to February 12, 1942, and to the Board of Gov

ernors of the Federal Reserve System by Executive Order No. 8843 of 

August 9, 1941 (which powers and authority shall continue to be vested 

in and ~ercised by ·the Secretary 'of the Treasury, and the Board of 


. Governors respectively), are hereby delegated to and vested in the Alien 

. Property Custodian. _The. memorandum of february 12, 19.42, delegating . 

to the Secretary of the Treasury certain powers and authority under said . 
sections, is hereby revoked and canceled.' Any and all action heretofore 
taken by ,the Board·of Governors of the Federal Reserve System after 
February 11, 1942, in pursuance of Executive Order No. 8843 of August 
9,1941, is hereby confirmed and- ratified.' In the exercise of the authority. 
herein delegated, the Alien Property Custodian shall be subject to the 
pro:visions of· Exec:uti~e Order No, 8839 of ]ulr. 30, 1941, .and shall 
deSignate a representative to the Board of Econom~c .W;ufarem ~c:c9rd
ance with se.ction 6 thereof. '. ..., . , . . 

3.. Any property, or interest therein, o,f any foreign country or a 

national thereof shall vest in the Alien Property Custodian whenever the 

Aliim Property Custodian shall so direct; and, in the case of. any .prop

erty, or interest therein, sUbject. to the control of the Secreta,ry of the 

Treasury, when the Alien Pr()perty Custodian shall notify the Secretary 

of ~he Treasury in, writing that he has ~o.directed, the Secretary of the . 


. Treasury'shall release all control Of <lny such property, .or interest therein, 
to the Alien Property Custodian.' .' . -, '...'... 

4. Any outstanding order, proclamation, regulation, ruling, . license, 

or instruction- issued pursuant. to, or relating to the administration of, 

any power or.authority vested in the Alien Property C1.lstodian by this 

Order shall remain in effect wlless and' until amended or 'revoked by the 

Alien, :property ~u~todian. ' .'. . .. " ., , . 

. l'RAf"'KLI.N D: ~OOS,EVELT• 

. The WHITE HOUSE, 

.' . . . March 11,1942 . 


(F. 	R. Doc. 42':21~7; FiI~ March 12L 1942; 10:47 a..m,) 
f (cll<;d:. 7 ... ed. Reg, 1 Y71) . . 

.'};: 

E 

EXECUTIVE ORDER No. 919~ 
AMENDING EXECUTIVE ORDER NO, 9095 ESTABLISHING THE OFFICE (W ALIE;N 
PROPERTY CUSTODIAN AND .DEFINING ITS FUNCTIONS AND DUTIES AND 

' .• , , . . REiLATED :M ATTERS ,: . . '. '. . 


By vil'tue of the authority vested i'n ~e by the Constitution, by'the First 
War Powers Act, 1941, by the Trading with the enemy Act of October 
6, 1917, as amended, and as President of the United States, it is' hereby
ordered as follows: ,,--i . 

Executive Order No. 9095 of March 11, 1942,is anlended to read as-~ 
foilows : '. ' ('I") 
, 1; There is hereby established in the Office for Emergency Manage-('I") 

ment of the Executive Office of the President the Office of Alien PropertyC\l 
Custodian,at the heat! of which shall he an Alien Property ~lIstodian ap(Yj' 
pointed by the President. The Alien Property Custodian shall receive 

., 

't'; 

i 
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" 
compensation at such rate as the President shall approve and in addition 
shall be entitled to actual and necessary transportation, subsistence, and 
other .expenses incidental to the performance of his duties. Within the 
limitation of such funds as may be made available for that purpose, the 
Alien Property Custodian l!Iay appoint assistants and other personn~l and 
delegate to them'such functIOns as he may deem necessary to carry out the L 

~ ~. provisions of this Executive Order.-·,.· 	 _ . 
2. The Alien Property Custodian is authorized and empowered to 

':j 	 take such action as he deems necessary in the national interest, including, 
but not limited to, the power to direct, manage, supervise, control or vest, , 

t'~ 	
with respect to:' '.' . 

(a)' any business enterprise within the United States which is a national 
r'! of a designated enemy country and any property of any nature whatsoever 

,,;. 
.owned'or controlled by, payable'or deliverable to, held on behalf of or on 
account of or owing to or which is evidence of ownership or control of 

! any such business enterprise, and any interest of any nature whatsoever 
:I in such business enterprise held by an enemy country or national thereof.; r \ '(b) any other business enterprise within the United States which is 
Ji: a national of a foreign country and any· property of any' nature whatII"
II; soever owned .or controlled by, payable or deliverable to, held on· be-
I·: , half of or on account of or owing t~ or which is evidence Of ownership~. 

or. control of any such business enterprise, and any interest of any nature ~:: whatsoever in. such business enterprise held by a foreign country or 
~, national thereof, when it is determined by the Custodian and he has cer,.\ tified to .the Secretary of the Treasury that it is necessary in the national ::' 

int~rest, with respect to such business enterprise, either (i) to provide .' 
" 

for the 'Protection of the. property, Oi) to change personnel' or super": 
b
RI 

1 vise the employment policies, (iii)' to liquidate; reorganize, or sell, (iv) . 
to direct the management in respect to operations, or (v) to vest; l 

(c) any other property within the United States owned or controlled ~J .' 
by a designated enemy country or national thereof, not including in such 
other property,· however, cash, bullion, moneys, currencies,- deposits,. 
credits, . credit instruments, foreign exchange and securities except to the 
extent that the Alien Property Custodian determines that such cash, 
bullion, moneys; currencies, deposits, credits, credit instruments,. foreign 
exchange and securities are necessary for the maintenance or safeguard

,ing of other property belonging to the same designated enemy cou~try 
or .the same national thereof and subject to vesting pursuant to section 
2 hereof; , 

(d) any patent, patent application, design patent, design patent ap
,:~ pli~tion, copyright, copyright application, trademark or trademar!c ap- . 
~. plication or right related thereto in which any foreign country or national 
;i thereof has any interest and any property of any nature whatsoever 
i.i (including, l without limitation, royalties and license fees) payable or 
~',; held ,with respect thereto, and any interest of any nature whatsoever 
.~I held therein by any foreign country or national. thereof; 

(e) any ship or vessel or interest therein, in which any foreign country 
or nationalthereof has an interest; and" ' 

(f), any property of any nature whatsoever which is in the process 
of administration by any person acting under judicial supervision or 
which is in partition, libel, condemnation or other similar proCeedings 
and which is payable or deliverable to, or claimed by, a designated enemy 
country or· national thereof. . . 

i:i 
.~ 
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When the Alien Property Custodian determines, to exercise any· power. 
.and authority conferred upon him by this section with respect to any of 
the f?~egoing property over which the Secretary of the Treasury is 
exerclsmg any control and so· ·notifies the Secretary of the' Treasury, in 
writing, the Secretary . of, the'Treasury shall ,release all control, of such 
propertyi except as: auttlOrized or directed by the' Alien, Proper.tyCus~
todlan. ':.: " : .... , ,.,'.;. ..... ' " , ." '... ' ,:.,.;.;. 

3; Subject 	to'the provisions·oUhis Executive Oider,ali' Powers and .. 
'authority 'conferred 'upon me. by sections 3(a) and 5(b) of the Trading 

with ~he enemy Act, as amended, are hereby delegated to: the Secretary 

of the'Treasury"oriany person, agency, or instrumentality designated 'by 

him; provided, however, that when any property or 'interest,' not belong

ing to a' foreign 'goverriinentor ,central bank" shall be vested . by the 


,j , ~ecretary of the Treasury, such property or interest shall be vested in, 

and dealt'with by, the Alien Property Custodian upon the terms directed 

by the Secretaryo~ the Treasury: Except as otherwise provided herein, 

this' Executive Order shaU not be deemed: to modify or amend Execu.,.. 

tive Order No. 8389, as 'amended. O.r the President's' Proclamation of 
 !:' 

l'JulY,17; 1941, or Executive Order No.. 8839; as amended, orthe·regula.,. . ('
tions, rulings,licenses and other action taken thereunder~.orinconnec: !. 
tion therewith. ' " " . ..' 	 ':, ". 
, 4. Without \i1]1itation' as to, any other powers of. authority. of the 

Secretary of 'the:, Treasury or the Alien Property Custodian under any 
other provision of this Executive.Order, the Secretary oL the Treasury' 
and' the Alien Property Custodian' are authorized' and· empowered, . either 
jointly or severally, to prescribe from time to time, regulations, rulings, 
and instructions to carry out,the pUrpo:Ses 1of this Executive Order. The 
Secretary of the Treasury and the Alien Property Custodian: each shall ): 

!make available to the other all information in his files to enable the other' 
to djscliarge'his functions, and shall keep each other currently informed 
as to investigations· being. conducted with respect to enemy ownership or: 
control of business enterprises within the. United States;, , 

5. The Alien' Property Custodian· is authorized, to .issue appropriate 
regulations, governing the ·service of process or notice upon any.perSOll. 
within 'any designated,' enemy country or any enemy-occupied territory. 
in connection with any" court or administrative 'action: or ! proceeding 
within the United States.". The Alien Property Custodian, also is author
ized to take such other and further measures. in connection withrepre
senting any such person in any such action or proceeding as .in hii! 
judgment and discretion'is or may be in the interest of the United States. 
If, as a result of any such action or proceeding, any such person obtains, 
or is determined to have, an interest in any property (including money 
judgments), such 'property, less an amount equal to. the, costs and 'ex~ 
penses' incurred' by the Alien Property Custodian in such act!on or pro
ceeding, shall be' subject to the provisions of Executive Order No. 8389, 
as amended, provided, h-oivever, that this 'shall not be . deemed to limit 
the powers of the Alien Property' Custodian under section 2 of this C\J 

.Order; and prO'Uided further, that the'Alien Property Custodian. may ,....., 
vest an amount'of such property equal to the costs and expenses,incurred (y) 
by the Alien Property Custodian in such action or proceeding. . .' 
. 6. To enable tpe Alien Property Custodian to carry' out his' functions ;:::; 

under this Executive Order, there are hereby delegated to the Alien "'" ~t 
lt~Property Custodian or any person, agency, or instrumentality designated ('r') 

by him all powers and authority conferred upon me by ,section 5 (b) of 

I' 
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the Trading with the enemy Act, as amended, including, but not limited . 
to, ·the power to. make such investigations and require such reports as he 
deems necessary. or appropriate to. determine whether any enterprise or 
property should be ~ubject to his jurisdiction .and control under this 
Executive Order.' . The 'powers and authprity conferred upon the Alien 
Property Custodian by,.Executive Order No. 9142 .shall be administered 
by hjm in .cQnf9rmity with the. provisions of this Executive Order. 
, 7. In the exercise of th~' authority. herein deIegated, the ~lien' Pro-p
ertyCustodian' shall be subject to the provisions of Executive Order. 
No. 8839 oLJuly, 30, 1941, and. shall designate a repres!!lJ.tative to th!! 

·Board. of 	Economic Warfare in accordance .with section 6 thereof. 
',8. All ,records and other. property (including. office equipment) of the 

Treasury Department which ·are used· primarily in the administration 
of powers arid 'duties to be exe,rcised by, the Alien Property· Custodian, .

,I and such personnel as,.is used primarily. in. the admiriistration of such 
, powers and duties. and which was hired· by the Treasury Department
J after September I, 194L(including officers whose chief duties relate t9. 
J the administration· of such powers and duties), as .the· Seeretary of the .. 
,~ 	 Treasury and .the Alien Property Custodian shall jointly certify for 
\ 	 transfer, shall be 'transferred to the . Office of .the· Alien Property Cus-. 

todian.· In' the event of disagreement concerning the transfer of any' 
persorinel, records, or property, the determination sh,dl be made by the 
Director' of the Bureau o~ .the Budget, pursuant to the formula here 
prescribed. 'Any personnel transferred. pursuant to this Executive Order 
shall be transferred without loss of such Civil Service status or eligibiJity 
therefor as they may have. . . . , 

9. This Executive Order .shall not be deemed to IlJodify or amelld 
Executive Order.No. 8843 of' August 9,'1941, anq the regulations, rul
ings; licenses and other action taken thereunder. Any and all action 
heretofore tak~ by the Secretary oftlie Tr~asury or the Alien Property

f· Custodian, or by any person, agency, or instrumentality designated by 
either of them, pursuant to sections 3(a) and S(b) of the Trading with 
the enemy Act, :as amended,. or pursuant to prior. Executive Orders, and 
any al1d all action heretofpre taken by the Board of Governors of the 
Federal. Reserve System pursuan~ to Executive Qrger ?fo. 8843 of 
August 9,' 1941, are hereby confirmed· and ratified. ,:. 

.;,
] , "ilO.,:For the,purpose of this Executive Order:' ',,' 

(a) The term, ·"designated enemy country". shall mean any foreign 
country against. which the United States has declared· the e;x:istence 'of 
a state of war (Germany, Italy, Japan, Bulgaria, Hungary and R\lmania) 
and any other country.w~th.. , which the United St.ates is at. war }n the 
future. The term "natIon;:!1 shall have the meamng prescnbed In sec~ 

..: tion 5 :of Executive Ord~r No. 8389, as amended, provided, however,· 
that persons nof within designated enemy countries (even though they 
may be within enemy-occupied countries or areas) shall not be deemed 
to be nationals of. a 'designated enemy country unless the Alien Property 
Custodian determines ::(i) that such person is controlled by qr acting 
for or on behalf of (including cloaks for) a designated enemy country' 
or a person within such country; or (ii) that such person is a citizen 
or subject 'of a designated enemy country and within an enemy-occupied 
country or area; or (iii) that the national interest of the United States 
requires that such person be treated asa national of a designated enemy 
.country. For ,the purpose of this Executive Order a~y determination 
by the Alien' Property Custodian that any property or .il1t~res~ of any 

:.~ 

, 
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foreign country· or national thereof' is the property or interest of a 
designated enemy country or na~i.onaJ thereof shall b,c. final and condu

. sive as to the power' of the 'Alien Properti Custodian to exercise any 
of the power or authority conferred, J.lf~m me py section 5 (b) of the 
Trading with the enemy Act',' as'am'eridix!:' ,." .', ..• 

(b) The term "business entlirprise· :within the United States" shall 
m~~n: an:r indj-yidu~l proprietor~,ip',pa.rtnership, corp~ration ?r. other 
orgamzatlOn prtmanly engaged m the conduct of a busmess wlthm the 
United States, and any other individual· proprietorship; partnership,. cor
poratio~ o.r oth~r"0.rg~n~zati.op. ~o t~~ ~:jC~~t;th;;t~,it,~s, ~lbHiU!-Pli~~d 

~~~V~i:;dn:)~t~~;:I~i:~)~~;;t,~~::~n~~g![~i·~;'l t~~s<?;?~~t!1, ~\l~.~:~~S \W\~hl; 
11. The Secretary of the Tr~~qry'i,ort,h~Ah,ePi ,P;r,op~rty Cu?~odill-nl 

!is the!~sqnay,be~ llh,aU,.exc~pt~!o~he~lse agr~9to J?y tqe<Sec~etary 
pfStat~,; <:ons~'t,wltj1 :t1}e?lTcre~a~y ;Qf Stltt~ib~fo,r:~,:ycr~~~ng,a,ny ProP7rtY 
or interestpur~ui1nt to t~IS Executive Ord~r'i :~9 the Sec;r~t~~! q~tht; 
'J:reasury shaU.consult ,with, the, ,Set;ret~r}\Qf. Stilte I before ,;Issulng, any °,.', r.dd~f"<lN'c\d.i~g38'~Yi a,dditio:nd,a.~:~o~ci~p. !<;q~~~~s.}it~~chiPRj;?f~t;¢,~~}yj~
0..re,r, P'''i .,~amen,e,..,.,.", ,,,.,,.,,,.) ., ,.," ",.,
;',,12: ·,f!.~i oi-~e~s;, :fegUI~#9.n:t,: r~H~gs;:'~~*Ucti~n,~i: ')ic~qse~' or. iRth~f. 
a~.tIpn~:;!ss~ed ?r 4I:l<en ?J,ll.ny I'llTr~~: "agen~r~·pr·.ms~rufI1~~~m'r~
ferred to ~ In thiS Executive Order, shall be final and conclUSive as., to 
the power of such person, agency, .or· ipstrumentality ~o exeic.ise' any 
of the: pow~r ior.~uthority c()tlfetr~? '. u~n riui' by :J·s.ecti,~ns: 3 (a)" and 5(b) 
of the Tradmg with thee~emyA.ct;' as amended; 'and, tq the 'extent neces
sary and appropriate'toehable"them't6 perf9r;tn't,heir'duties . and! func~ 

·tions hereunder: the Secretary' of: :the' ,Treasury and the' Alienfroperty 
Custodian' shall be' deemed' tope':.atithorlzed: t~ exercise 'seVerally any. 

. and all authority, 'rights; privileges' and" powers: d)n f~rred 'on thePresi
dent by sections 3(a) and S(b) of the Trading with 'the ene.my'Act of 
0ctober 6,'1917,"as 'amended;iand bydlections'301 and'3Q2,ofTitIe UI 
'of the First War, Powers Act, 1941, appro"ed Decembet·lS/1941·." ''No 
person ~ affected by any' 'order',':regula1j9n, :'rulirigi' instruction; , license" or 
other action ,issued or taken by . either' the Secretary'of the Treasury' or 
the' Alien 'PropertY" Custodian <shall be' 'entitled 'to'ch!l,llepge the validity 
thereof. otherwise tixcl,lse his :.\lctionsj' or' failure: to act, o,n the groun(j 
that pursuant '1:6 fhe' provisions! 0 f ; this' , Executive HQrder;; . such : 'order, 
regulation;' ruling, instruction;' licerise I or 'oth~r. ; action 'was within the 
jurisdiction df. 'the Alien PropertY Cnstodian':r~therJh8.n~ the Secretary
of the Treasury or· vice: versa,'· F·,:; !,";','>J ':, !i:;;,:,,, " j" ".'~""':",iii 

! 13:' Any r~gulatio!1s,' rulings~'instr4ctions;' licenses; i d~terminations or , 
other'ac~ions' issued, made or: taken.oy'any agericy' ot: pers()n referred 
to in this Executive'Order,i>urporting to'be under the 'provisions'()f this 
Executive. ,Order or. 'any' other prpclamation, ordei"Qiregulation; 'issued 
under sections 3(a) "or 5(b) 'of ,the' Tt1j.ding with 'the enemy 'Act, as 
amended; : shall b'econclusively presuined: tQ f have: ,beep issued,"'made or 
taken after'appropriat¢ cqnsultatiori as': herein 'required "a:o(j. ;after' ap-' 
propriate certification 'in any' case 'in:, \\:hith; a: certification' 'is,~required 
plifsuantto the' 'provisions 'of,thi~"Executive: Order.'" , ,:" ,;' :, : 

",'. '., ',I ',I'! 1: ,,:;:',.[ (-Signed) Ii FRANKLIN"D~:'RooSEVEL:r"! 

THE"WHITE'Hoi:,l~E,' '. ,J', .,;;, :": .'J'. :.:.".; .. ", ";;'j, ,!,-, '",; '.':':'''1':'3 
,;:. "'luly"6 "1942:' ';:i"" ;; .... " :, .,,,. '3:·23:j.,I', 

:.. ,,,,,; t ..: ,: l'lNo:'9193J":'':'' '.i,"'· ... ," 
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~'\ .. 	 j 1 . 
",j;;.[p;U~~IC; LA'w32~79.TH CONC;:;Riss], 

: .' .. 
,,'I"; '[CHAPT;ER ~~.·S~SION]. .'i 

i 	
)':.... ;1,'.: :," 	 :,j yd' ::.:.(H..R,,·4?71l. ..: l 'i". I !,~ ", d"1 "1;"'; 

I i, ;;; ,.~;~;;i;;',[;::"r\:.·' ./.. ::.' J}N 'A~T'~: :,::!".... 
.,. ,i.. " ,: . ,';:, T" aroc:nd the Fir~t.W;,trJ)9w<;rS: Act, 1941.. :,; . : ,i •... P··.;; i 

. Be' it;;~"te.d'by'! the< Senate' ()nd HoUse oj iRepre~entati'Ves oj the 
i 
~ . 	

United Sttitesof America in' Congress assembled, That'the First War 

Powers Act, ·1941. (55 Stat. 838) is hereby ~ended'by ad<iing at 

theend'Qf titIe'UI'thereof the following: ,d; .• '.' ! .." • 


: "SEc: 304:.' The Trading with the"Enemy Act of October 6; 1917' ( 40 
Stat'..' 411)'; as ame.nd~, is: h~rebr f~~her"ame~ded bY(ld<li~g 'at the' e~d 
thereof the 'followmg :sect10n: . ". . . .• '. ., .... . I ,.. ,. , 

. ""SEC: 32.'(a)'Th-e President;·'or such officer or agency a~ he may ! 	 '. designate; may return' any propertY: or' interest vested in or transferred 
., to the Alien Property ~ustodian' (other than any pr'operty or interest

I 

aC9uired by the ynited ?taJes prior: to D,ecem,ber 18, 1941), .or the net 
l' proceeds thereof;whenever the PJ;"esldent.or su~ 'officer or agency shall 

I. 	 4~~~rmin~i'" .'''''~.:''~'~ ::'i;li:';'~' .' ";"', .i';,""',"" .I: .. 


: :: '0) '~t the perf!on. whQ;h;ls ..61ed a.notice, ofclaitr! forreturIl, ~n . 

s.uch. form,~ the p;res~de~.t .qr such,offi~er.or agency may pres<;ribe, was 

th.e owner of such' property· or interest immediately prior to its vesting 

in or transfer .to the Alierl.:pr(l~rty,~u~todian, or is the legal representa- . 

tiye (yvhether Pf n9tapP9jnted,.~ya court in the United States), or 

successor in interest l;>y, inPerit,a,nFe, devi~~, ~eq':1es~,pr opeJ:a~ioJl of law, 
(If such owne):"; and, . : • ..., ." .'.I 

i :" Gn th.at su<;lt owner" aJ:ili .1eg;;!.lr~presentati"e or successor in: in-
t~est'iif any·,.are not'"""7" .;', ';" '. .' . . .I, 

.... '(1\), tile govenlJllent,of:a natipn with. which' the Uni.ted ~tat~ h;ts 
at any time since Decem,ber 7, 1941, been at war; or' .' , 

..'.'. '(B) a corpol'a:tion or ,association organized under the laws of such 
nation: provided, That ,any pr.operty or i.t:'lterest or proceeds which, but 
fol' the provisions of. this subdiv~~ion (B), might. be returned under this 

. s~ctiQn: to any .sucllcorpQmtion. or. af!sociatiqn, ,may. be x~turned to the 

; . owner or o}Vnf;!rs' of . .,ul the, stock 9f such corporation (If of C;lll the. pro

'j prietary and beneqcial interest in such. association, if their. ownership 

. of such.,$tock orproPri~tary and b~neficialinterest existed immediately 
. prior to vesting in: or transfer to' the Alien Property Custodian ~d con- . 
tinuQusly thereafter to the date of s,uch return (without regard to pur
porteddive$tm~nts .or limitations .of such ownership by any government 
r~ferred to in.subdivision (A) hereof) .and if such ownership was by 
one ,or. mOre citi.zens of the United States or by one or more corp~)t:ations 
organizel;lunder the l;:l.wS .of.the.United .$t:t.tes or any State, Territory, 
or posses!U,ot} ther<;<>~, or the, :P.istrict of Columbia:. Provided further, 
That' such. owner or own~rs. shall succeed to thoseopligations, limiteq. 
inaggrf;!gate amount to. the value of such property or interest or proceeds, 
which are lawfully assertible against the corporation orassopation by 
persons not ineligible to receive a return under this section; or 

"'(C) an individual voluntarily resident at any time since December 
7, 1941, within· the, territ9ry of such. nation, other,~an.a citizen of the 

. ~ .~ .; 

:i . 

?~ 
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United States or a' diplomatic or consular officer of a nation with which 
the United States has not at any till'!e since ·December' 7,1941; been at. 
war' or' . '. ,>I',; .':", "., J 

":(D) an individual who was at' any time after December 7, 1941, 
a citizen or subject of a nationwith'which the United·States·has at any 
time since December 7,1941, been at'war;and:who on or after December 
7,1941, and prior to the·date of the enactment of this section,: was present 
(other than in the service of the pnited States). in the territory of such 
nation or in any territory occupied by the military or naval forces thereof 
or engaged in any business in any such·territory ;'or: .,' :; , . '. ,Ii 

"'(E) a foreign corporation or . assoCiation which at any time after 
December 7, 1941, was controlled or' 50 'per'centum ori more of the .stock 
of which was owned by any person ;or' ·persons 'ineligible to receive a 
return tinder subdivisions· (A), (B), (C),'or (D). hereof: ; Provided; 
That notwithstanding the provisions of this' subdivision (E-)" return· may 
be made to a 'corporation or association so ·controlled· or·,owneddf. such 
corporation or association was Organized under ,the . laws . of 'a' nation 
any of whose territory was OCcupied by the military or navaI'forces of any 

. nation with which the United States hasat.any time since ..December7. 

1941, been at· war, .and if, such control'oriownership aroseafte'r March 


.1, 1938; as an incident to 6uch,occupatiori and'·wasterminated prior .. to 

the enactment of this' section; : .,::1: / '::: "" i,. '.:" ,'! ';i );, "q . i:! 


and ..J',.':"" '.:: ' ::" 


"'(3) that the property or interest;claimed, or the net'pr~eeds 'of 
which are claimed, was not at any time aft~r September 1;,,1939, held 
or used, by or with the assent-of the person who was the owner: thereof. 
immediately prior to vesting in or transfer to the·Alien Property Cus
todian, pursuant to 'any arrangement to ·conceal .any· property· or interest 
within the United States ofany person i~~ligibl~to.receive'a return' under. 
subsection (a) (2) hereof;' . '. .';' ,,! . ,,";..,,'!i 

.. '(4) 'that the Alien Property: Custodian has no actual ,or' .potential 
liability under . the Renegotiation Act,· or' the Act of : October '31, 1942 
(56 Stat. JOI3; 35 U. S ..C. 89-9~), in respect of the property. or in; 
terest or prpceeds to be 'returned and that the·claimlj.nt and his predeces~ 
sor in interest, if any, have no actual or potential. liability of any kind 
under the Renegotiation Act or the said Act 'of.October 31; 1942.; !or in 
the alternative that the claimant has provided :security' or '. undertakings 
adequate to assure satisf/!.ction of all such liabilities, or that property ,or 
interest or proceeds to be retained 'by t~eiAli<;nPrope~ty Cuitodiana1'e 
adequate therefor; and ..:-: ..... · ... i·"·· "", .. :1 

.. '( 5) that such return is in the interest of the United States. .. . 

.. '(b) Notwithstanding the limitation prescrioed, in' the Renegotiation 
Act upon the time within which petitions may be filed in The Tax Court 
of the United States,any person .to whom any property or ,interest[ or proceeds are returned hereunder shall. for a period ·ofninety days 
(not counting Sunday or a legal holiday in the District of Columbia as 
the last day) following return, have . the right to ·file such a .petition for ~ 
a redetermination in respect of any final order of-' the . War Contracts ,...."
Price Adjustment Board deterinining' excessive profits,made against (Y)the Alien Property Custodian, or of any determination, not embodied in 

Man agreement, of excessive profits, ~o made by or on behalf-of a Secretary; 
"'(c) Any person to who!l1 any invention, whether patented or un-' C\l 

patented, or any right or interest therein is 'returned hereunder shall' be C"":)! bound by any notice or order issued or agreement made pursuant to 

j 
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'the AC,t of October 31, 194;:! (59 Stat. 1013,; 35 U. S. c. 89c-96), in re
spect ~f such invention or right or ill~erest, and such person to whom a 
licensor's interest is returned shall have all rights assertible by a licensor' 
pursuant to section 2,of the said Act.' ' , 

" '(d) Except as otherwise provideQ herein, and.except to the extent 
that,.the :president or such officer.or agency as,hem~ydesignate may 
otherwise',d~termine,' .any"per:lion-to~whom- return ,is made hereunder 
shall have all rights, privileges, and obligations in respect to the property 
or ,Interest returned or the pr~eeds of which are retl,1rned which would 
have existed if the property, or interest had not ,vested, in the Alien Prop, 
erty Custodian, but no, cause ,01 actiQn shall ,accrue to such person in 
respect of any, deduction Or retention of any part of the property or in
terest or proceeds by the Alien Property Custodian for the, purpose of 
paying taxes, .. costs; or expenses in connection with such property or 
interest 'or ~ pf()(;eeds : Provided, That e?Ccept as provided in subsections 
(b) and (c) hereof, no, person to whom a retum.ismadepursuant to 

this 'section, nor the. succ~?sor in interest of such person" shall acquire or 

have' aIJy daim Of right of ,action against the United States or any de

partment,establishment, or agency thereof, or corporation owned ther~ 

by, or against any person authorized orlicenseq by the. United States, 

founded upon' the retention, sale, or either pisposition, or use, during 

the period it was vested in the Alien Property Custodian, of the r~ 


, turned property, interest, or proceeds. Any notice to the Alien Property 

, I; Custodian in respect of anyp;roperty or interest or proceeds 'shall con

stitute 'notice to the person, to whqm such property or interest or pro-' 
ceeds,is '. returned and, such person shall .succeed to all burdens and 
obligations in' respect of such ,property or interest or proceeds which 

. accrued during, the time of retention by the Alien Property Custodian, 
but the period during which the property or interest or proceeds re
turned were vested in the Alien Property Custodian, shall not be included 
for. the purpose of determining f;he application of any statute of limita
tions to' the assertion of any rights by .such petson in respect of such 
property, or,interest or proceeds.' . . 
., ~"(e) No return hereunder shall bar the prosecution of any SUlt at 
law or inequity agau,st a person to whom return has. been made; to estab

'. lishany' right, title, or interest; which may exist or which may have 
existed at the time .ofvesting; in or to the property or interest returned, 
but no such' suit may, be prosecuted. by any person ineligible, to receive 
a:return .under subsection (a) (2) hereof.. With respect to any such· 
suit, the period during which the property or interest. 'or proceeds re
turned were vested in the Alien Property CustOdian shall not be included 
for'. the purpose, of. detetmin,ing the . application ,of any s~tute onimita
tions."<·' '::, ',', ,:, " " " ' , 

~"'(f) At least thirty days bef01:e making any return to any person 
other than a resident of the United States or a corporation' O'rganized 
under the laws of the United States, or any State, Territory, O'r pos
session thereof" or the District Qf CO'lumbia, the President or sych officer 
or agency as' he may designate shall publish in the~ederal Register 

, a notice of intention to make such return, specifying therein the person 
'to 	whom ,return is to be made and the place where the propeity or in
terest or proceeds to be returned: are IO'cated. Publication of a notice of , 
intention to return shall confer no right of action upon any person to , 
compeUhe return of. any such ,property 01: interest or proceeds, and such 

'1.-;. • ; ..;, I ;. ~.: • .J ; 
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notice of intention to return may be revokedby appropriate notice in the 
Federal Register. 'After publication of such nO'tice ''?.f intention and 
prior to revocation -thereof, the 'property or interest or proceeds 's~cified 
shall be subject to attachment at the suit of any citizen or resident 01 the 
United States or any corporation or:ganized under the laws of the United 
States, or any State" Territory. or' possession thereof, or the' ,District 
of Coluntbia; in the 'same manner'as'·property-of-,the-personto·'whom 
return is to be made: Provided,' That notice 'of, any writ of a:ttach~ 
ment which, may issue' prior to" return shall· be 'served > upon' the' Alien 
Property Custodian.' Any such attachment proceeding shall' be sub
ject to the, provisions O'f law 'relating to ,limitation of actions applicable 
to actions at law in the jurisdiction in which' such proceeding is brought, 
but the period during which the property or interest or proceeds were 
vested, in the Alien Property Custodian shall not, be included for the,' 
purpose of determining the period, of· limitation. No officer of 'any court' 
shall take actual possession, without the cO'nsent of the Alien ,Property 
Custodian, of any property O'r interest or'proceeds so attached, 'and 
publication ,of a notice of revocation of intention to retur:n, shall invalida,te 
any attachment with respect to ,the sI,Jecified prO'pertyor interest or .pro~ 
ceeds, but if there, is no such, revocation, the Presid~t or i sqch '.officer or 
agency as he may ,designate shall accord full e~ecqo any .~~,ch att~h
ment in returning any such property or interest or proceeds;' "I ;,/,: 

"'(g) Without limitation by'or uPO'n any' other eXisting provi~ioh 
of law with respect to' the payment O'f expenses by the AlienProperfy 
Custodian,' the Custodian rna.y retain or i recover from' any: ;property' o:r 
interest O'r prO'ceeds returned pursuant to.this sectio.n, qr s~ti9n 9,:(a) 
of this Act an 'amount not exceeding that expended ',or 'incurred by him 
for the conservation, preservation, or ,maintenanc,e of 'such prOperty or 
interest' or proceeds, or O'ther property or intei:e~t orproeeeds . returned 
to 'the same person',"" ,,' : ,,' , :' '," ,', '::' '; .' ", 

" SEC. 2. Section 20 of the Trading:W~th the Enemy:h\ct hereby 
'amended to read as ,follows: " "" ;,' ' ,,'.' ,'> \:+ "'. " , 

, "SEC. 20, No property or intere!it oI;proc~eds,shallbe returped ~nder 
this Act, nor ,'shall any payment be, made ,or judgment avvardt;:d ~n re
spect of any prop~rty or interest; vested, in or transferred t9 the, ,Alien 
Property Custodian unless a schedule of the fees to be paid to all agents, 
attorneys at law or in fact, or representatives, for ,services :in, conn~ction 
with such return or payment or judgment.,has been furnished to, ,and 
approved in accordance with this section by, the President or such officer 
'or agency ,as he may designate, or the court, as the case may be. In 
the case of any r~turnof, or the making of any payment in respect of, 
any such property or interest or proceeds (other than pursuant to. an 

'order of a, court); the President or: such officer or agency as he may 
designate may make such mO'difications, if any, as are appropriate, 'and 
shall approve such schedule only upon determining that the individual 
fees do not exceed fair compensation for the services rendered and ,that 1."-:> .,4· ,the aggregate of the fees does not exceed 10 per centum of the value of ~ 

such property or interest or proceeds or, of such payment. Any persOnC'), 

aggrieved by the determination of the President O'r of such officer or ' 

agency as he may designate may petition the di&tiict court of the United C') 

States for the district in which he resides to review the determination, C\l 

and shall name the person or agency .making the determination a party , C"j 
 .~f
defendant. The court hearing such petition for review, or a court award

.'-f 
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'ing apy j\1dgme1}t in re!?~ of; any such property.of interest or proceeds, 

as,the case. may be, ,may ,ma,ke such modifications,.if any, as are appro

priate, and shall approve S4ch s(,:hedule ,only upon determining that the 

ipdividu;d, ~e<;s do not:!!Xceed fair:.compensation ,for the services rendered, 

.ang.shall:approyean ;;l.ggr;egateof fees:.in excess of 10 per centum of 


t~ the valUe; of such property or interest prproceeds only upon a finding 

-;that theFe,existspec;ialcircull}stances o£'I,1Qusual hardship which require .. _ 

ie· the ,paYment ,Qf su,ch ,excess. i\nyperson accepting any fee in excess of'. an . amount. ; !lppro.ved , hereunder, OF re~aining for more than thirty days ~ any portiOIl .of a, fee, accepted ,prior to approval hereunder, in excess of 
D y, . ·tl:)efee.as app,:oyed, shall be guiltr.of ;~.'Violation onhis.Act," ,.• 

~i .;4pprpyed, Marcb.8, 1946,: .i: .' i: Ie
fJ 


.1'1: ! ":! ; !, :,
f: 
II
r ~. ; :i::; oJ; 	 .; 


,. 	 "I, "":",:!, .·.. i ,./ ; .. ··.!G I.' 


!";",q . i! /. .;.. ~" 


II 	 • EX~:U~l~E ,ORDER 972~11,. ~;; 

l'., DESIGNATING 'THE ALIEN PROPERTY CUSTODIAN TO ADMINISTER THE pOWERS 
~.I 'AND AUTHORITY CONFERRED iUPON' THE PRESIDENT BY SECTIONS 20 AND 

:;';'32'OF THE'TRADlNG W'lTH THE ENEMY ACT, AS AMENDED 

By vi:~t~ei of ~he ;·autho~ityvested. in, me: by Title III 9f the First 
War P9wers Act, 1941jSQ V.S.c. App.,Sup., 616 et seq.), as amended, ' 
by the Trac:\ing with the En,eIllY ACt ~f Qctober 6,1917 (SOV:S:C. App., 
1 et seq.) ~ as amended, a{l(j a$President. of the lJnited States, It. IS hereby 

I 

oi:dered: as' follows:'" " ... .. , , .. , , .""', ' 

j , : ~ThC7"A.lierl,Propet1Y 'Cust?dian.' is qesignateqas 'tpe of!icer to admi~is

~ ter the power~ and a4tho'nty cpnferred upon the PreSident by section 

I fO of.the +r~41~g'rvith the' enemy ';,\ct, as'amended'b~ Public Law32? 

1 79th' Corigress, approved March 8, 1946, and by sectIOn 32 of the said 

! ~t,. as addeci by the said Public,· ~w 322. '. . , '.

I 'The Alieri ProjJeity Custodian may delegate to officers arid employees 


of the Office ·of Alien property Custodian'such functions' as he may 

deem necessary toearry·out the provisions of this order. 

"This·order·shaU not: be 'construed 'as' revoking or limiting any power I 

or! authoritY heretofore :delegated' to 'the 'Alien Property Custodian. ' 

i 
~ , i::,., : I,,":: i, ct.'" ", ::: 'i· ".'. ,;'.'. . HARRY'S; TRUMAN." 

I 
':;;~HE'WHITE"H'oUSE;': i,i', ',: 

;i,. ,,;.: ,,: '!.' 'May '16, 1946.' ; '" :,' ,',,' 


J • i /' : ~.. ' J d *J; l' ~ ')l 1j . ! ~ 


;-,:-..' ·f! 

l' 
 ~'.r h: 1::1 •• i'II, .• I..• :.;. 
 . ';',erU:·S. Government Printing Office: 1946-696512 
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