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November 1941
!

'NCREASING public attention is being focused on
problems of economic defense as & part of the total
'_program of our national defense effort. Although less
‘dramatic and stirring than military action, a sound
@nd far-reaching policy in the economic and financial
atea will play & vital role in the weakening and ulti-
mafe defeat of the aggressor nations.

~+ 1t msy take us many months to whip into shape

~ . ag effective srmy and to jocrease our production of

- war materials enough to becomc the real arsenal of
_democracy. On the economic defense frout, however,
“there need be no period of preparation preliminary to
‘major action. We are prepared now. We are equipped
today with the most powerful ecomomic weapons in
the world. .

Foreign funds control, or freczing control as it is

Inore popularly called, is one of the most important
instroments - which this country can ewploy in its
i . .Cconomic defemse. This control in effect subjects to
#  Xegulation apd serutiny all transactions in which
¥ -.EPIOerd countries or their nationals have any type of

¢ Anterest. The cobtrol also has those elements of speed

aud flexibility that make possible the immediate execu-
7 - Uon of economic programs in the furtherance of this
‘ Government's foreign policy.

History

Freezing control was first instituted a year sud 8
hayg ago when the Germaus invaded Norway and Den-

repriinted in the New York Federal

‘ }’:reezmg Controlas a Weapon of Economic Defense
b)’ . oy,
EDWARD H. FOLEY, Jr.

General Counsel for the Treasury Deparument .

Ll 1 1 st S

Address delivered before the Committec on Insurance Law
AMERICAN BaR AssOCATION — SIXTY-FOURTE ANNUAL Msm‘mc
meoln Hotel, Indxanapolxs, Indiana
September 29, 1941

“ mark. On that day the' Prssxdent, by Execu{a

“The Procliimed - Lnt ’Pro:hnratxon,

P.82-85

Reserve Bank, Circular?

RTS8 0

prohibited transactions involving: Nozwegmn‘
ish property except as:authorized: . ',
of the Treasury Thereafter as othe ‘eount 85w

On June 14, 1941, & tmost xmportant ex;exgm
freezing control took place. The remaxnmg‘ countnes
of contmental Europe including Germany and taly-
were brought under the control. This step changed'
the emphasis of freezing control from - & -defensive
wegpon primarily intended to proteet the' property of.
invaded countries, to a f:ankly aggressxve ﬁweapov
against the Axis,

On Jul}' 26, 1941 when Jupan over-ran Indoa
China, the control was, mvokedfagmnst, Japan. The,
publis i beeommg i br wm tl’:;tj.,,t.l;g,‘”
of freezmg controI on J‘apm has proved ’

tngs, General Licenses, and. Public™ C’uwlars
administration of i:ms coptro] are pubhshed in a pam
iseued by ‘the Treasary’ Degirtiment ‘entitled’ "Docmnmts er
taining to Foreign Fuids' Control”, which' pamphlet, mag.: b
cbtained from aey Federal Reserve, Baakorimmzhe.'rramy,
Departwent in, Wsshington. -All mublic docarients are, not caly
filad with the' Fedcrzl ‘Régister, but are disiributed: thmugh_'.
Treanry Dcpartment 'aid’ lbe Fedeﬂl Rem've : Banks: 19/ il
persons and iasumms deaxmg eopies.:” v
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a5 yet taken to curb Japanese aggression. At the same
time, freezing conirol was extended to China at the
specific Tequest of Generalissimo Chiang Kai-sbek in
.order to assist China in the control of its economy and
{5 “drder to prevent Japan from using the occupied
. preas in China as a loop-hole for evading our freezing
gontrol.

Op July 17, 1941, s step of a somewhat different

6i-der wes taken. The President authorized the issu-

" ance of The Proclaimed List of Certsin Blocked Na-

tiopals. This List, better known as the black list,

" contains the names of sbout two thousand persons and

. firms in the American republies whose activities this

* - @overnment believes are unfriendly to the interests

. of the United States and hemispheric defense. From

3%, .time to time names have been sdded to and deleted

.-* .. from the list. The black list has the effect of extending

-the freezing control to the listed persoms and firms

and treating them for all purposes as though they
were nationals of Germany or Italy.

. Legal Aspects

lie f.reezmg control order is based on & section of
.,1917 Tradmg with the Enemy Act.2 This section
isis: been hield constitntional by the Supreme Court of
‘the.URited States:® Apart from the étatutory provi-
+'Hions; the Pregident  possesses powers conferred upon
"'hlum directly by the Constitution. Some aspects of these
: \.h,-‘;-Presa&entml powers, including his power to control

; -';,forelgn ‘Telations, T expect to discuss tomorrow before
Ch .fﬁf‘-the M\:mcapal Law Becuon '

ant to pomt out that the legality of freezing
,.control ‘has :riot ‘been challeoged ‘in any court or, for
‘.,jthat matter, by :anyone ‘appearing before the Depant«
e ment.. I’ ‘beheve that this is. due not merely to the
_‘.‘j.comprehenazveneas of the underlying authotity, bat

.,._'“to ‘the mdesprea&"éympathehc un&erstandmg by the
! ipubhc of the p\u-poses and aims of freezing aontrol and
- _t{.jthe metho&s employed in- rta admmmtratxcn. :

e Th/a freeung:cuntrol orr&er does not exhaust the
L :‘ 'powem vestedmthe Premdentby the statufe In view

415, 966 485nr.1 54513; 179
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‘Western Hemisphere to maintain their war effort, t0
‘Strengthen their economic and financial position, and
Tn! P ‘to"acquire those vital and strategic materials both here

¥ mﬂm A“d o‘“‘h“‘ “'dnd abroad which are urgently needed by our country

.and other friendly countr:es

paired the adility of the Axis powers to finance pro-

the ‘United States and in other aress of strateglc |
{inportance to this conntry ”

P.B3/85

of the 1utertelatlonslnps which have long existed be. _d
tween certain persons and concerns in this country and i

foreign interests and in view of the changing nature of

the economic problems to be met from time to time, it is 'f:
indeed fortunate that the authority vested in the -
President is sufficiently broad to permit him to apply
the freezmg control as the situation currently qun]_rgs A

Purposes

[ TSR

The apblieation of freezing control to an inereas.
ingly larger area of the world has greatly increased
the effectiveness of the control.

When the control was first invoked it was regarded
as a means of insuring that the Danish and Norwegian.
owned property in this country would uot £all into the *
hands of Germany. The Government also regarded & -
itself as owing 8 responsibility to those persons who
placed their assets here out of confidence in our
strength and fairness. Freezing control also minimjzed
the liabilities of American banks and others against . &
the assertion of conflicting claims to property arising
out of invasion and other revolutionary changes in the
over-run countries of Europe.

G

Not only was it necessery to protect property in .:f-
this country belonging to the invaded areas; it was.
also necessary to prevent the Axis powers from reglis-
ing the full benefits of large amounts of securities and
other assets which they hed looted in the invaded -
countries, To this end controls were established over .
tke jmportation into the United States of securities, -
diamonds, paintings, and other valuable assets which
kad fallen into Axis hands.

Had we not imposed freezing control, we would -
not only have failed in our responsibilities to owners
of seven billion dollars of funds in this country, but "% .
we would have permitted the Axis countries to bave ..
used these billions of dollars to their own very eon- '
siderable advantage. With such funds the Axis could -
have'drawn on our resources and the resources of the

Loss of these dollar assets and the inebility of the.
Axis to acquire other dollar assets have greatly im-

- paganda,’ sabotage, and other subversive activities 12
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Freezing contral has prev ented the Axis countrles
¥ wd their satellites from using the American dollar,
} o4 American banking end financial facilities, for
B .mmercial and other activities in the United States
- F und other parts of the world. The American dollar
¥ iday is the strongest medium of international ex-
thange. It is the most sought sfter medium in the
K. world for psyment for goods and services. The sub-
"' F jection to licensing of all dollar transactions jn which
“§ e Axis countries are directly or indirectly interested
* hea effectively curtailed Axis use throughout the world

c »

: of our dollar as 2 medium of payment.

In considering the effectiveness of freezing control,
do pot be misled by the fact that the aggressor nations
bave sought to retaliate against American-owned prop-
ety abroad. American-ovwned property in the Axis
oountries, as well as in other European countries, in
most cases was largely given up as lost before {reezing
entrol was instituted. Germany, through a gradual
gystem of confiseation and control, left American own-
ats of property with little more than s shell of title,
mizing for German purposes the operating use of the
American-owned property abroad. Moreover, Germany
by seizing American-owned assets abroad can not com-
pensate itself for the dollars which Germany hoped to
sequire 8s & fruit of her conquest. These American-
owned assets in Europe will not help Germany buy
goods and services throughout the world as Germany
would have been gble to do had we allowed her to
sequire title to any substantial part of the $7 billion
of Buropean-owned assets in’ this country.

Freezing control has mnot been confined to the
:sulatlon of banking and financial transactions. It
% 1 an instrument for controlling all imports and

txports between the United States and the blocked
tountries,

The most striking and effective application of freez

g control occurred in its extension to Japan. The

%Pplieation of the controls effectively stopped all trade -

¥ith Japan. Freesing control was the instrament

ﬁmplayed by the British, Dutch, and ourselm n- 3

ing parallel actiog against Japanese aggression. A5

:h:esul t of this coordinated and concentrated _action, - ©
economy of Japan has suffered a profoun& shock.z e

We have also eliminated import and expoft trade

t::fn this country ang black-listed persons in Latin -
ca. This action which our Government has al- -

fady taken o

mlha‘cmg well as the action it is currently.
 black-liste

s are hostile to tho United States and bemis-’
defense. ' L
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» Will contribute greatly to the elimination W
d persons fromn such influence and

"S5+

over, our strong action bas very snbsban _ anm u

SV s

slong comparable lines, thus sermnsiy g
the finaneigl and economie actmtzw of tha

their proximity to the Asis powers, bave b
quently compelled against their will ‘to“ :
“fronts'’ for opemtio'ns in the ecozmmic" ‘ah' '

uﬂlnotbensedasamf"‘m
desired transactions. i

It is well knOwn t.hst the 1
iostitutions in th:s eountry whxch are
dominated by the Alxis ‘and ‘whase actmt{ :
trary to American interests. Through thejm‘ d.mm
forexgn funds control, the Government
is taking appropriate steps to nnlhfy : ehmmé ¥
vicious a.nd nndem-able mﬁuencee ¢

pooling: nrrangsmen Tioensin :
ildr- contmeu;, Germany bas: becn able o' ut
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,‘relationships must be dealt with in & menner which
amll not destroy legitimate American interests. Action
'mn. continue to be taken to solve this problem.

i The freezing order and regulations provide ample
iaaﬂ;tles for requiring reports and making investige-
Yitns to assare the effective functioning of the pro-
‘g‘rh "We are now engaged in taking a complete and
: ‘thuiprehensive census of every comeeivable type of
}‘foré}gn-owned property within the United States, irre
. ‘§pi¥etive of whether the owner of such property has
. bbn blocked under the freezing order. This census
’rbguires ‘precise dats s to the identity of the foreign
{fiterests and the nature and locetion of the property.
* Me anticipate that the census will be an invaluable
md in effectively carrying out the many aspects of the
grogram. which I have discnssed and in assuring the
- Eeomplete protection of American interests as well as of
:{nendly foreign interests.

%+ Ope aspeet of freezing control that I should not
- pmit'is its usefulmess as s mechanism through which
‘wemay: provide assistance to friendly countries in their
‘owh regulation of finanee and trade. As I indicated,
ﬁrb"ezing control was applied to China st the specific
iy aequest of Generalissimo Chisng Kaishek This action
ciBHy o iGovernment: in .conjunction: with the. British
'I.Dﬁtah is" immeasurably. strangthemng China’s
&& ity tg fiequire and retain much needed foreign ex-
iabangd'and . to control China’s forelgn trade. Our
,rdmatxon -of freezing control with exchange and
trad lzegulahon by China reduces evasions of the
)mése ‘eoptrol and atrengthm China’s suthority
’&e‘t ‘tdde and finanice in ccéupied China and in the
ﬁi&r’ﬁg.b onal  sattlements Where China would other-
M'ﬁ ?grg'élyz‘i.ﬁapcﬁeﬂt. T .
,Eorelgn funds control iss0 ﬂexx'ble and dynamic

i

_ mwt of. acono:me deiense that we may rea.son-

56 “We may hkbw:se reaaonably assuxe that freez-
' cgntrol will be'a most useful instrument in dealing
With' geveral of ﬂ:e mewtable post-wa.r eeonome and
i,ﬁa éi:al' ARy LR S
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ministration of freezing control presents dﬁc\ﬂne.s.gi '
The Treasury has constantly sought and adopted,sﬁ*
methods for simplifying the licemsing procedure mdh

the issuance of rulings and other information om'
questions of public interest. i

. Policy questions arising under freezing control are *
censidered by an interdepartmental committes consist-
ing of representatives of State, Treasury, and Justiee .
Departments. Liaison is maintained with the recently *
crested Economic Defense Board on which the State, -
Treasury, and Justice Departments are represented
Activities of freezing control are also coordinated with * .
the functions of other departments and agencies of
the Government.

The Treasury bas sought to give applicants and
their counsel full opportunity to present their case to
the Department, both orally and in writing, and to
insure the disposition of applications on the basis of
equality and defined principles of policy. We have
always been prepared to reconsider any denial of an

application. In many instances, the Department bas o

granted a previonsly denied license, upon presentation
of additional information or upon further coxmdera-
tion of the case.

‘It is the deme of the Department to do everything
‘possible to facilitate public understanding of freezing
control - problems. The Treasury and the Federal *
Reéserve Banks are always available to discuss problems
that may arise.

" The legal profession can and should play an im-
portant role in the administration of freezing control
and the Department would welecome suggestions from
lawyers and all other groups as to how we can do a
better job. You can help the Department by telling
-us what loopholes we are missing and how we can
deal vnth them, as well as by telling us the sreas in
whmh we are unnecessarily striet. :

All Americans are anxious to play an active part in
this conrnitry’s defense program. .Lawyers, bankers,
hrokers, and other business and professional groups
¢an make & real ‘contribution to national defense by
m nd °°°Peratmg with the Government in the

admim’strstxcn of ﬁ‘eezmg control

L 331301
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-

 RULES OF ACCOUNTING FOR GERMAN
. EXTERNAL ASSETS

Appro'ved by the Assembly on 21 November, 1947

e ~ PART!

1.. The term “Germany” means the territory within the boundaries of that
country as of 31 December, 1937, : :

2. The term “assets” . means all propeity, whether movable or immovable,

and any right, title or interest in property. (See paragraph'9 of the Report of
the Commiittee on German External Assets, dated 18 November, 1947).

3. The term “seizure” (or “seized”) means placing under custody, seques-
tration, blocking, vesting or confiscation because of a German interest.

+ The seizure of assets by a Signatory Government shall not be decined
to have relieved the Signatory Government from the obligation to account
for such assets, or in the case of liquidation or sale of seized assets, for
the proceeds from such assets. )

PART 1

L .

5. Subjeét to the othér Parts of these Rules, and in eonformity with
Article 1F (Part ) of ‘the Paris Reparation - Agreement, each Signatory
Government shall be charged with the estimated value of the

assets,
referred 10 in A and B below, which were within its jurisdie

tion on the

- 24 Janoary, 1946, and auy income from such ussets derived by the Signa-
" tory Government before or after that date. Each Signatory Government’s
.estimate shall be made on the following basis: ’

(1} Assets which have not been sold or liqguidated as of the repor

, - ting date shall be estimated on the basis of values curient on

the reporting date. Any income from such assets shall be wecoun.
ted for, - : ’

(2) If ussets have been sold or liquidated by the Signatory Govern

ment before or after the 24 Junuary, 1946, but brjor to the repor-

. ting date, the Signatory Government shall report the proceeds

’ from the sale or liquidation of such assets. Any income from such
assets prior to their-sale or liquidation shall be accounted for.

S o o 331304




(3) Assets seized in the form of momes or bank accounlq “shall be
- accounted for together with any income from mich assets unt
’ -mvested or reinvested or pald mto the publm treasul Y-

“(4) When proceeds from’ assets suld or lnqmdated ‘or assets in the R

form of monies or bank accounts or any ingome are mvesled or
" paid into the publlc treasury, ‘such’ proceeds, assets and income
shall only be accounted for on the basis of the amount invested .

or paid into the public treasury as of the date of sich. ln\'(fﬁt-'

ment or payment.

AL Assets which on 24 Ianmuy, 1946 were owned (or but for their sei-
zure wonld ‘have been dwned) d:rectly or indirectly by

. The (Jerman State, (Jovemment municipal and ()the; plfh‘liu

authorities and organisations, zmd the German Nazi’ ‘Party.

159

. Any individual who had German nationality on 24 ,januar\,, 1946
and. who on that date was physically inside Germany or had h1~
residence in Germany.

3, Any individual who, as a German national, has been compul-

sorily repatriated to Germany after 23 Jamuaiy, 1946, or is inten-
ded. to he compulsorily repatriated to Germany.

4. Any body of persons, corporate or unincorporate, organised in
and under the laws of Gérmany.

B. Assets, other than those mentioned in A, which as of the raportmg’
date (i) have been seized and (ii) have not been released and (iii) are not
intended to be released in cases in which:

1. Such assets were on 24 January, 1846 owned - {or but for their
seiznie would have been owned) directly or indivectly by: —

a) any individual who had German nationality at any time bat.
ween the date on which the country of the Signatory Govern-

ment was occupied or annexed by or entered into war against

Germany, and 24 Jannary, 1946,

b) any body of persons, whether corporate or wmiincorporate, in
which there has been a German interest at any time betueen
the date on which the country of the Signatory Government

was ocenpied or annexed b) or entered into war against (xer- ]

many and 24 January, 1946,

2. Such assets were owned (or but for their seizwre. wounld have

been owned) directly or indirectly by any individual of German,

nationality who died before 24 January, 1846;

159

S PARTm

e, ASlgnatory Government shall be entxtled to exclude, from the charge

‘to be made under Part II, assets within the following categones if such

" assets (i) have not been seized, or (u) }mve been released m (m) will .he
. released: . :

-A. Patents disposed of or (lealt with on the basis of the f.ondon Patent

Accord of 27 July, 1946, and trademarks designs and literary and
. artistic property; provided however that any income or pmceedh
from all such assets shall be included.

B. Household goods and Iamlted personal effects which individuals
vepatriated to Germany are permitted 1o take with them, and
maintenance allowances ne(essmyfor the support of such individuals,
pending repatriation.

C. Household goods and lumwd pemma] ef’fecla uf dnplnmam and

" consular officials of the Gerinan Governments.

D. Assets belonging to religious bodies of private charitable institutions
and nsed exclusively for religions or charitable purposes.

K. Assets of any individual of German uationality who voluntarily
entered Germany at the invitation of, and to assist any of the Allied
‘Governments, and whose case merits favourable consideration.

F. Assets of any individual of Genman natmnallty'

(1) who was deprived of liberty pursuam to any German law, decree
or regulation discriminating aganwl whgmlm or mmal groups or
other organisations, and

{2) who did not enjoy full vights of German citizenship al any time
between 1 September, 1939 and the abmgatmn ofqu('h law, decree
or vegulation, aud : -

(3} who has left Germany (or if he has not lelt Germany at the Imal
aceounting undér the. Paris Agreement it is proved that he intends
to leave Germany w:thm a reasonable time thereaftﬂ) to establish
his permanent tesndence nutsxde Germany,; and

(4) who it is proved du! not act up;amst the Allied cause during the
wat, and .

(5) whose case merits favourable consideration.

. Assets of any individual of German nationality:

(1) who is also a natmnal, or was formerly a natumal of a LA.R.A.
country, and

(2) who was formerly a rewldant of that country, and

(3) who has left Germany {or if he has not left Germany at the final
accounting under the Paris Agreement, it is proved that he intends
to leave Germany within a reasonable time thereafter) to establish
his perimanent uesndel}ce in that 1. AR A, country, and

. 331305




(4) who it is proved was loyal to the Allied cause during the war;
and ] ’ o i
(5) whose case merits faﬁburable considei‘ation.

H. Assets which would pmvxde httle ‘orinot net value because of the

costs involved in their. seizure, admxmstratmn or sale.

. Assets in a Signatory country owned by any body of persons organised
under the laws of another ‘country, other than Germany, in whach
body the German interest is not a controllmg interest.

). Assetsin a Signatory country owned by any body of persons, organised
under the laws of Germany, in which body there are non-German
interests, to the extent that such assets proportionate to-the non-
German interests in the body are released to such nen-German
interests.

“K. Any other direct or indirect non-German interest in assets wlm,h "
interest has not been seized or whwh has been or wu]l he wleased
to such non-German interest.

PART IV

© A Signatory Government shall exclude, from the charge to be made
under Part 11, any assets within its jurisdiction which an individual on the
24 January, 1946 directly ov indiréetly owned (or, but for the placing under
custody, sequestration, blocking, vesting or confiseation of the assets, he
wounld have owned). if the individual, at the time of the oceupation or
aiinexation by Germany of territory of the country in which he was re‘udm;{,
or at the time at which that country emered into war, was:

a) a national of that eountr v, and"
b} not-a national of Gernany, and -

¢) did ‘not -aequire Gérman nahmmhtv by marriage, provided (hal
this provision shall hot affect the applicability of Rule G.-

PO

PART V
s. "*mb)erl to Rule 9,

AA blgnﬂt()l) Gnvel ament shall execlude, from the ‘charge to be made
under Part II, assets within its jurisdiction on 24 January, 1946, which,
because of an agreement or arrangement with another Government

- to avoid or resolve a conflict of jurisdiction (i) have not been seized"
and will not be seized or have. been released or will be. released'»

(230 ror (i) have been used or will be used to indemnify non-enemy

3

interests. . L .

"B. A Signatory Government may deduct, from the charge to be made
under Pact II, any reimbursement which that Government has paid
or will pay in connection with the non-seizure or release of assets
referred to’ in paragraph A. .

A Signatory Government shall include, in the 'charge to be made
under Part I, any reimbursement which that Government has recei.

ved, or will receive in connection with the non-seizure or release nf
assets referred to in paragraph A.- '

o .

9. "Where ad;uqtmenm referred to in Rule 8 concern assets which have
been seized and not yet released but will be released and

A. The Governments directly c(mcemcd are Signatory Governments
snch adjustments’ may not be mnade by a Signatory Govemment
lmlme the following conditions apply -

i The Signatory Government “has informned the Secretary General
©and any other Signatory Government directly coneerned,

" | “ 23 . r . 3 v )
2. The Signatory Governments direetly concerned have agreed as

to the deductions and inclusions 10 be made in the aceounts of
those Signatory Governments.

B. Where one of the Governments directly concerned is not a Signatory
Government; such adjustments may not be made by the Signatory
Government, without the prior approval of the Secretary General

. of LA.R.A. The decision of the Secretary General shall be subject
. “to review by the Awemlilv wnlnn three mnnths

PART VI

10. For the purpose of this Part VI the term “material date”  means the

date ‘of invasion or aunnexation, whichever was the earlier, by Germauyv of

territory of the bgnm(ny Government.

I1. A Signatory (mv_umnent shall be entitled to exclude, from the charge
to be made under Bart-ll, assets which were acqnired after the material
date bv the Germap. State” or Goveinment or by any_individnal or body
deseribed in Rule 5.

12, Angnulqry Government shall, however, be charged for,

a) assets acquired after the material date by inheritance, and

b) except in -cases deseribed in {c) and {d), any consideration paid
for any assets acquired after the material date, and

¢) any assets which were brought into or created within the juris-
diction of the Signatory Government after the material date by
the German State or Government or by any individnal or body

331306

.described in Rule 5, and




to the extent that such oonmderatum »was paud

. - a)in rewhsmalks, or: o F 4&-‘ . S

b) in currency issued in the terrltm‘y of .the Slgnatmy Govemment
and obtained after the material. date fm ncuupatmn cnsls or f01
reichsmarks, or i ' g

¢} in any other counter-value which W&h obtamed after the matenal
date directly or mdlreptly ‘either in exvhange for {(a) or ‘(b) or

for no consideration except where acquired by mhentance. o {,'

14: A Signatory Govemment 8}1811 be entitled 10 exclude, from the chargcs

to be made under Rule 12 (c), assets referred to in Rule 12 {¢) to the
extent’ that such assets were acqmre(i in an- necupled or annexed umntry ’

) for no consideration, or

b} for reichsmarks, or

¢) for currency issued -in. the. tervitory. of that occupied or annexed:

© eountry and obtamed aftel the matenal date for m,(-npatwu costn e

or for rewhmarks or .
) for any other onunter-va]ue which was nbtamed after the matenal

daté directly or indirectly either in exchange for (b) or (¢) or for )

no consideration except wheré acquired by inheritance.

15. A Signatory Government shall be entitled to exclude, from the charge
to be made under Rule 12 (d), assets referied to in Rule 12 (d) 1o the.
extent that such assets were anquxred
“a) for enrrency issued in the territory of an, om,upaed or annexed
counlry and obtained after the material date fm‘ nwupahon ‘cosls.
ar for reichsmarks, or .
B for any other cournter-value which was nbtalned after’ the matena]
date directly or mdlrectly enther in ‘exchange for (a) or fm' no’
consideration except \\here auumed by mhentancv L

PART VI R

16. A Signatory Government may deduct from the value of the assety to
be charged any sum which it has pmd or intends to pay in. the followmg

categories: :
A, Taxes accrued bcfme the mpnrtmg date with respect to assets Lo
be reported. < p

B. Liens.

\‘ N

[

"~ C. l:,xpenses of admmlstr&tﬂon mcurred before the reportmg date w;th
. respect to assets to. be reported :

D In’ Fem. charges agamst speuhb items. -

7 E. Unaecured legttlmate umtra(,t clalmb agams
owner. “of assets. oo el ‘

N A With wspeot to items “A" “B" “D” émd “IL” of Ru]e 16, a. blgnators )

Government may deduct only to: the extent of the value of the particular
German owner’s specific assets whwh are to be charged

18, In addition, with tespect to. ltem “L” of Rlll(, 18, tmsecure(i contract -
“claims may be deducted only (a) if paid or to be paid in accordance with

the laws or administrative rules of the Signatory Government in force on

he reporting date and:(b) in respect of which all of ‘the three following
Apmv:swnb apply, vamely, that the clmms are :- o : .

. Those of nationals or hodies of persons organised under the laws
of the country within whose jurisdiction the aggets are sttuate(i
or the Government of that country, or to individuals who are
and were resident in that country as of its entry into war.

2. Filed with the Signatory Governmeut before 24 ]anuar), 1849, or
- ftiled within two ‘years after the vesting, sequeshanon or confis.
«cation of the (Jerman asso.,t's mvolved

4. In respect of- ctmtmcts with the Germau‘ former owner of the
assets in the Signatory country, entered into before 9 May, 1945,
by or on behalf of an individual who was resident in, or by’ -or on
behalf of a body of persons which was mgamsed under the laws

of, the Signatory country, at the time when the contract was
entered into.

Lo

PART VI

19 A blgnatou Govemment ‘;hall be emtltled to exclude,

from the charge
to be made" tmder Part 11, 50 % of the net value of:

A. Assets which on the reporting date are under ]udluai proceedings
‘the dutcome of which will ‘determine whether the assets are
subject to Part 11 : c ;

B. Assets which the . Signalun Government and 1l
(xencral of L A. R.A. agree:

1 Secretary

1. mvolw* speuul uacumqmnoea, and

L 2. may reamnably be expected to come under judicial proceedings
the outcome of which would determine whether the assels
\ are sub)ect to Part Il The decision of the Secretary General

shall be aub;eut to revxew by the Assembly within three months,

_ . 331307
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THE UNF REEZIN G OF FOREIGN FUNDS

o . RUDOLF M. LiTTAUER¥

I STATEMENT OF THE PROBLEM

. With the libération by. Allied armies of enemy-occupied countnes;
‘demands have Become more insistent for the relaxation of American

. wartime controls over the propeérty of nationals of these and neutral
areas. Pressure for such action has come from several sources. Post lib-
eration governments desire the immediate use of. American assets of their
nationals for the purchase of goods. Individual owners seek-to reap the
fruits of providential investments.” American éxporters look to the early
reestablishment of stability in their customers’ economic condition, Cred-
itors are anxious to obtain satlsfactxon of clalms from Amerlcan assets
of forelgn debtors. o S
American wartime- controls have af‘fected no less than $8,000, 000 -

000. of alien property.! An m51gn1ﬁcant part of this enormous total 1s

owned by enemy countries. The balance belongs to the governments and
central banks and nationals of non-enemy countries. This article will be
concerned principally with the release of property owned by the na-
tlonals of non- enemy countries. The dlSpOSlthn of enemy property

* The author is mc{ebted to Murray A. Gordon, Esq. for va!uable assistance and
i Cl‘lthlSm .

) 1. Available ﬁgures are somewhat at variance. In June, 1942, the Treasury
“Department, on the basis of its Census of Foreign Property as of June 14, 1941,
stated that the total of frozen funds amounted to $7,131 000,000, ADMINISTRATION
OF THE WaARTIME FinawnciaL & Property CONTROLS OF THE Unitep StaTES
GovernmenT. (U, S. Treas. Dept. 1942) 42. (This publication is hereafter called
Fivarncian & PropErtTy CoNTROL.) -On subséquent occasions, the Treasury has in-

creased its figure to $8,000,000,000, e.g., Statement of Ansel F. Luxford, Assistant .

-General Counsel of the Treasury Department Hearing before Subcommittee No. 1
of the Committee on the Judiciary on H R 4540 78th Cong., 2nd Sess. (1944) 71.
An independent-estimate [Polk, Freeszing Dollars against the Axis’ (1941) 20
ForeioN Arrairs 114] arrived at a $7,123,000,000 estimate.

2. Enemy-owned funds amount to-a total of not more than $464 000 000. FI-I

NaNciaL & Prorerty CoNrror, 420 The ultimate disposal of these funds will depend
on factors which cannot yet be established. At the present time, the world does not
yet know to what extent a _postwar Germany cdn be entrusted with- foreign in-
vestments. See Dickinson, Enemy-Ownted Property: Restitution or Confiscation?
(1943) 22 FoRreicN AFFAIRS 126; BerxkiN & WarsH, GErRMANY'S MASTER PLAN
(1943) 7 AMERICAN BAr Assocwnen REPORT OF SPECIAL COMMITTEE ON Cus-
TODY & MANAGEMENT OF ALIEN PROPERTY (1943) 42. Nor are we ready to establish
what should be done with the property of enemy nations of minor importance, such
as Italy, Bulgana or Rumania. It will also be necessary to wait for some time after
the cessation of hostilities before it can be decided whether special classes of enemies
should be exempted from the application of enemy property legislation because their
enemy character is a matter of form rather than of substance. Littauer, Conﬁ:ca-
ton of the Property of Technical Enemies (1943) 52 Yare L. J. 739.

THE UNFREEZ[NG OF FOREIGN FUNDS

\", - ~.

i and the' release of the property of non enemy governments and tbelr‘
- " central banks3 are not- treated fully R . o S
) The property of these nationals has been sub;ected to two dlfferent"
types of control: “freenng, and. “‘vesting.” Ffeezmg involves the pro- o '
hibition of transfers of ‘American property interests. ‘owned by a des1g-1'”

nated country or by its nationals, unless the transfers are llcensed by the

Treasury Department.* “Vesting” involves.the transfer of title in alien
"property to the Alien_Property Custodian by order of the Custodian -

himself or by order of the Secretary of the Treasury.® The difference be-

“tween freezing and vesting is a functional one, since both enemy and

non-enemy property can be either frozen or vested.  Freezing is em-
ployed where it is cons1dered sufficient merely 'to prevent a use of the
property by the owner in a manner detrimental to American interests.

Vesting is-applied where positive use or direct management of the prop-..
_erty by the American government® is considered desirable.- So faf as the
property of non-enemy nationals is concerned, freezing is of far greater

importance than vesting, for it is the policy of the Alién Property Cus-
todlan to use his. vesting powers over nonmenemy property only m ex-

3. Funds owned -by non- enemy governments and by their central banks have
been estimated by Polk, loc. cit. supra note 1, to amount to two-thirds of the-total.

~ This seems to be a very- rough estimate. More reliable figures are available in the

case of France where from $900,000 to $1 000,000 of a total of $1,400,000,000 to
$1,500,000,000 is'said to be held by such owners. N. Y. Times Oct. 25, 1944 p. 7, col.
Sy N. Y. Times November 4, 1944, p. 1, col. 6. The release of these funds mvolve

hxghly political questions,’ such as the support of governments in ex;le, and the'

recognition of governments on liberated soil. After these political questions-have

funds of recogmzed governments enjoy sovereign immunity, Déak, The- Plea’ ‘of

. Sovercign Immmunity (1940) 40 Corumsia Law Rev. 453; but cf. Matter  of

Banque de France v, Supreme Court'of the State of New York 287 N.'Y. 483, 41
N. E.(2d) 65 (1942) (attachment suit brought in thé ‘New York Courts by the
Belgian National Bank against the French National Bank for conver51on of - the

ABelgmn Gold reserve).

4. EO. 8389, § Fep. Rec, 1400 (Apr. 10, 1940) as amended by 13 subsequent
executwe orders. The order, in its. present amended form, is reprinted in Docu-

‘been-decided, there will remain little, if any, problem for legal determination, as the "~ . *

MENTS PERTAINING T0 FOREIGN Funns ControL (U. S. Treas. Dept. 1944) 5. (This -

publication is referreéd to hereafter as DocuMENTS.)

5. § 5b, TraDING WITH THE Enemy Act, 40 Srtar. 411 (1919), 50 U.S.C.
App. §5(b) (1940), amended by. § 2-of Act of March 9, 1933, 48 Star. 1, 12 U.S.C.
§95a (1940), by Joint Resol. of May 7, 1940, 54 Star, 179 and by the ﬁrst WAR
Powers Acr, 55 Star. 839 (1941), SO u.s C §611 (1941).

6. Hearing on H-R 4840, supra note 1, at 73. This distinction is borne out by the'

terms of E.-O. 9095, 7 Fep. Rec. 1971 (Mar 11, 1942) [as amended by E, 0. 9193, 7
Fep. Rec, 5205 (Jul 6, 1942} ], by which the President has restricted the exercise 'of

.the vesting powers. Under this order businiess enterprises, patents and similar rights,

and ships and vessels owned by alien enemies or friends may be vested, while cash,

; bullion, foreign exchange, securities or.similar liquid assets whether or not owned by
- alien friends or enemies are only frozen and not vested; except where they are -

needed for the maintenance of a vested -asset of the same owner. Property intthe
‘process .of administration may be vested if enemy owned. See Diamond, The Efect

of War on Pre-Ermimg Gontracts Involving Enemy. Nationals (1944) 53 YALE,

L. J. 700, 720 in regard to the vestmg of contractual rights.” ~
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ceptional cases.” This article accordingly ‘will not deal with the p'fobif;ms g

- arising from the exceptional use of “vesting” powers by the Alien Prop-

erty Custodian,® but rather will be concerned only with such property

*" of non-enemy nationals as has been frozen. o
' The American government appears to be willing to free this frozen
property from the existing restrictions as rapidly as possible. ~How-

* ever, our authorities have already indicated that in their opinion an au- .

tomatic release of restrictions will not be possible and that there is need
for a “defrosting program” which will provide for an “crderly transi-
tion” and for the “gradual removal of controls.”® The subsequent discus-
sion will show that this position is sound and that the proposed “gradual
removal of controls” can be accomplished without too much difficulty.
The discussion will be initiated by a description of the: American freezing

regulations themselves and of certain developments and regulations .

abroad which have aﬁ{zcted frozen funds during the freezing period.

II. AMERICAN FREEZING REGULATIONS ANf) 'FOREIGN -

- -INFLUENCES UPON FROZEN FUNDS DURING THE
o k FREEZING PERIOD

c A AMERICAN ReGuLATIONS .
1. Purposes of Freezing ‘ -

The speciﬁc purposes which the fréezing orders puf‘sue are not re-
_ cited in the orders themselves, nor in any of the Treasury regulations’ .

" issued under their authority.1® They can, however, be clearly ascertained
from a number of public statements made on various occasions since.the
inception of the Foreign Funds Control; L o '

" At the outset freezing was directed solely to the end of proteétiﬁg '
the rights of foreign owners of American assets; This was clearly stated -

in May, 1940, during the course of a debate in the Senate At that-

7. Patents, patent applications and similar rights owned by non-enemy residents
. of enemy-occupied territories have been vested. PATENTS aT Work (U. 5. Alien
Property Custodian'1943). - B - '

8 That question has already been discussed elsewhere. Dulles, The Vesting
- Power of the Alien Property Custodian (1943) 28 Corx. L. Q. 245; Littauer, loc.
ctt. sgupga not}? 2(.1 N ) ' ’ :

- Speech delivered by Orvis A. Schmidt, Acting Director, Foreign Funds
C9ntrol, before the 31st Nat. Foreign Trade Conv., Hotel Pennsylvania I‘?ew' York
City, Oct. 9, 1944, mimeographed, p. 1. - ' :
e 10. E. O, 3389, supra note‘4, in its preamble, contains a finding that the Otder

is m.t t}},e public interest and is necessary in-the interest of national defense and
secuTity. T .
~ . 1. This debate was occasioned by the introduction. of a bill for a joint resolu-
tion to amend §5b of the Travine Wrre Tre Enemvy Acr of 191%. The gr‘;t‘
freezing orders had been issued under §5b, as amended by the Act of March 9
1933. Subsequently it appeared desirable to broaden the statutory basis for further
orders gnd to ratify the first two orders. This bill was enacted on May 7, 1940. .

o THE UNFREEZINGOF FOREAIGN}}F\UNDS‘

{ time this country still -adhered to‘a policy- of strict -neutrality, Pearl .
H zf_Harbor'_Wag more than a year’.ve}f;d a half away. Supporters of.the neu-,
. trality policy in the Senate e::’cpreSsedih:é‘ fear that the freezing' orders - -
. “ might make it-possible for. the President to exerciée economic pressire

“gver the Axis. Other Senators gave assurances thiat the orders would be

" used only to protect foreign owrers of American assets ‘from ,Jany'; loss
xcause_dw‘»‘.by conquest“or by any other forcible means.” One of. them,-

" Senator Connally, in proposing. that the freezing orders be sustained on ¥

that score, warned his colleagues that if foreigners knew in advance-that - 57"

this country would be.indifferent to the sanctity of their property they .

“would no longer send their money to us. Hé asked the’ Senate to con-

firm ‘the “international belief and international faith in the integrity of -

the United States Government ; that it wouldfprotect, safeguard and se-
“cure the property even of aliens.”*? Similar thoughts were subsequently

.- expressed outside of the Senate bjriothe;-.'spokesr'nen of the Administra-

-tion. They have stated that with respect to foreign.owned probedy_ the
. United States holds the position of a trustee rather than that of :a mere

custodian.® They also have émphasized the responsibility with which

‘this country is burdened because of an international confidence in our

..free institutions-and our integrity which will not permit-the wresting of

such as_se’is from their true owners}4.. . .

The initial policy of protecting foreign owners of American assets
'co'nter'n'plated not only protection of the owners themselves |f1j0m Ger-
man looting, but also the protection of their creditors. Under the proce-

dural laws of the various States, creditors were in a position to attach

- them, without any ‘specific regard to the war situation which may have

" hampered the debtors in the defense of their cases. Creditors were also -
- free to satisfy their judgments from the attached property. Yet- the

" the property ‘of non-residént owners and to obtain judgments against .. -

. ‘Treasury has consistently prevented creditors from.availing themselves .

"unfairly of these procedural advantages. It. has permitted the execution
of judgments dut ‘of frozen assets only where it appeared to the satis-
faction of the Treasury that the debtor had been given an oppo“i;t'unity in
fact as well as in law to present his case. It has also required pr’éof that
" satisfaction of a judgment out. of frozen assets would not result in ‘giv-

3
o4

12. 86 Cong. REC. 5006-5008 (1940). ) PR )
' 13. See Brief of United States as amicus curige in Commission for Polish Re-
_ lief, Ltd. v. Banca Nationala a Rumaniei, 288 N. Y. 332, 43 N, E.(2d) 345 (1942). .
. 14, John W, Pehle, Assistant to the Secretary -of the Treasury, Freezing Con-
. trol, One Phase of National Defense, Weekly Bulletin No. 1052, ForeiGn CrepIT
InTeRCHANGE BUREAU OF NATIONAL AsSociaTion oF, Creprr MEN, March 28, 1941,

' pa‘ 7' . " . , . y o
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ing to one creditor a preference over others who, because of the war,
did not have the same opportunity to pursue their rights.’® . ’

Freezing acquired a second and entirely different -purpose by 1941

‘when this- country became a non-belligerent supporter of Britain, The
fears of the Senate in the debate of 1940 were realized since it was soon

“found that the freezing regulations could serve as-an excellent tool for - -

the conduct of economic warfare against the Axis. In June, 1941, ad-

ditional freezing orders were issued.” They applied to American assets . .
owned by the Axis countries and by Continental European neutrals.?¢ -

Freezing was now described as a means of preventing the Axis

from drawing on American resources and on those of the Western -
Hemisphere for the purpose of maintaining its war potentiall” Freez-:

ing sought to prevent the ‘acquisition by the Axis of vital materials
- needed by the United States and its friends, to.curb the financing of
Axis propaganda and sabotage, and generally, to curtail the Axis use of
dollars as a medium of payment.®¥ Furthermore, fréezing was to pro-

‘tect American banks and business institutions from the double liability . -

which might result from conflicting instructions given by persons of

equal authority in Axis occupied countries and in {ree territories.® . ’

Finally, freezing was to enable the American government to facilitate
the use of blocked assets by governments in exile and to prevent their
use by puppet governments.# S T U
“Since the Summer of 1941, a third purpose of freezing gained in-
“creasing importance, although it has never been very clearly articulated.
This purpose, as described by spokesmen of the Treasury, is the use’ of

freezing regulations to support the position of this country in the post-

war negotiations and settlements of matters concerning foreign rela- .

. . . N . e . i . .
tions. This policy has several possible implications.. It might comprise
the use of frozen funds for the collection of debts owed to America or
to Americans.2! It may also'mean the use of the freezing powers “as a

15. See Brief of the United States, supra note 13, at 11-14; Hearings on H R
4840, supra note 1, at 85; Pehle, loc. cit. supra note 14; U. S. Treasury Dept. General
Ruling No. 10A of August 12, 1942, providing for a “Moratorium on Obligations of
Philippine Companies’” and Press Release No. 38 of the same date,”published in
DocuMENTS, supra note 4, at 33, 126, © - . T

16. E. O. 8389, supra note 4, as amended, oL

17. Edward H. Foley, General Counsel for the Treasury Dept. Freezing Con-
trol as a Weapon of Economic Defense, address delivered on Sept. 29, 1941, before
the Committee on Insurance Law of the American Bar Association, published by

the U: S. Treasury Department, at 1; Brief of the United States, supre note 13, at* :

6; Treasury Release No. 1, June 14, 1941, reprinted in DOoCUMENTS, supra note 4,
at 103; Pehle, supra note 14, at 7. . ) :
18. Brief of the United States, supra note 13, at 11. -
19, Id., at 10; Hearings on H. R. 4840, supra note 1, at 70,
20. Brief of the United States, supra note 13, at 13. ; :
21. Statement of Sec'y. of the Treasury Morgenthay, N, Y. Journal of Com-
merce, July 19, 1940; see also N. Y. Times, August 9, 1940, p. 1, col. 7. This policy
seems to have been abandoned. See Hearings on H. R. 4840, supra note 1, at 100,

. be found to be destructive of the rights of individual owners. -

. 26, Id., § 1, stb-secs. A-F.

- THE UNFRE_EZ'ING OF FOREIGN FUNDS :  '1[3;.7= N

"“mechanism through which we may provide assistance to friendly coun-

tries in their own regulation of finance and trade.”?2 The latter appli-
cation of the freezing device is illustrated by the Executive Order of

" June 14, 1941 which froze the assets of our:ally, China.?8: This order

was issued upon the requést of the Chinese Government to help that -

Government in its efforts to maintain the value of its currency and to. :

control imports and exports across its boundary lines.® It is not un-

Jikely that similar applications of the freezing powers after the end of "

the war ‘are contemplated. In any event, it is apparent that th'e use c.>_'f'
frozen funds for postwar international arrangements may be directly in

conflict with the original purpose of fréezing, which was the protection of

the rights of individual owners. Such a use of frozen funds may mean .the :
confiscation of private property by this country for the purpose of paying
debts owed persons completely unrelated to the property owners; it may
also mean the enforcement by this country of foreign decrees which may

c

2. Definitions .

The prohibitions of the: freezing orders are all:addresséd to pgfs??s
within -the United States.2 These -persons are enjoined from takirig
part ina number of specified types of transfers if such transfers involve
property of a designated country, or of its nationals, or if they are made

by or on behalf of such country or nationals. Detailed definitions, both

by regulations issued under their authority. S

The definitions which establish what transfers are proh‘1b1t'gd‘ are
designed more with a view toward exploiting. fully'thg powers ayailz{ble
to the Administration under the statute than with-a view toward fnakm.g
the regulations easily understandable. Several attempts to ascertain their

meaning have already been made.”® -Those findings will not be repea#ed

22. Foley, supra note 17, at 4.
23. E. O. 8389, supra note 4.

| FinaNcIAL- & Property CONTROLS, supra note 1, ‘at 15. See also U. S
'TTreazs‘txrf Ig:pt.» General Ruling No. 10 of January 14, 1942, and No. 10A of August

12, 1947 [DocumenTs, at 33} by which' a measure of cooperat?on is fgrnjshed to

_ the Philippine Government.

25. E. O. 8389, supra'note 4, §1; DOCUMENTS, m,o}a‘ndt.g 4, at 36.° ’

id., y E. ’ . . . PR
% '11“131%31;([;, CoNTROL OF ForeiGN OWNED PROPERTY IN THE UNITED STATES

C(1941) 3 1, Exchange Control and Conflicts of Laws (1942) 56 Harv. L. Rev.
g?ga’rggeiﬁd, J gseph,gPresent Problems Concerning: Foreign -Funds Control,

- L. I..-Jan, 22, 1941, p. 336, col. 1; Bloch and Rosenberg, Current Problems of
. }Ig;ezii;{;; 'JC’qgt?;:ﬂ (1942) ;1)1 Forpmam L. Rev. 71; Note, Foreign Funds Control

by Presidential Freesing Orders (1941) 41'C0§UMB:A Law Rev. 1039,

; ahe [T "o
. of the transfers which are prohibited?® and.of the classes of ‘natxona}s ‘
~who are aﬁected',”'are_furnished by the freezing orders themselves and

331311
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" here, For the purpose of thls artlcle it is sufficient to state that all frozen 3
property transfers which in any way involve persons within the Utited
States are covered by the orders and regulations. Thus, the regulations
. prohibit the transfer of practically all property,?® located in this country,
-which is affected with a designated interest.*® They also prohibit the

transfer of registered American securities which are located in a desig

" nated country ;3% the transfer of securities bearing physical marks which
show that they have once been abroad ;32 the transfer of secuntxes cur-

rency, gold, foreign exchange, diamonds, or works .of art as soon as
such assets reach the United States from abroad ;33 and the acquisition
of securities which are located abroad by a person who is in the United
States.

The definition of the term “national” is of partlcular importance
because it is the cause of some of the main difficulties which lie in the
path of the unfreezing process; Traditionally, the term “national” com-
prises only citizens or subjects of a country who owe allegiance to that
country.3 Under the provisions of the freezing orders, a “national’’ is

also anyone who is domiciled or resides or is only temporarily located in’

a designated country, as well as anyone who is acting as an agent for
such person.® Hence, the physical presence of a person in the terri-
tory of a designated country is a decisive_factor, even where he owes no
allegiance and has no intention to be or to remain in the country. This
singularly wide definition is even further broadened by the fact that
theé status of a“‘national,” once established, remains unalterable, Thus,
anyone. who, on the date when the designated country was placed under

the freezing orders, was a “national” of that country retains that status N
. for the duration of the freezing orders. Similarly, anyone who subse-- "

29. Regulation under E. O. 8389,- as amended, supra note 4, §130.2 (c)
[DocumenTs, supra note 4, at 16]; U. S. Treasury Dept General Rulmg No. 12, §
(5) (b) [DocuMENTS, .mpra note 4 at 37].

oo 30, E. O. 8389, supra note 4, §1 (i) (u) [Documents, supra note 4, at 5]

3L Id., § (1), sub-sec. E.

32. Id., § (2), 1A, sub-sec.. (1); U..S. Treasury Dept. General Rulmg No. 3,
[DOCUMENTS supra note 4, at 25).

3. U. S. Treasury Dcpt General Rulings Nos. 5, 5a and 6 [DocuUMENTS, supra
note 4, at 27-31]. Declaration of the United States Treasury Department on Gold
Purchases of February 22, 1944 [DocuMENTS,- supra note 4, at 15]. Diamonds:
"Hearings on H. R, 4840, supra note 1, at 81. Currency: FINANCIAL AND PROPERTY °
.CoNTROLS, supra note 1, at 25, 2

34. E. O. 8389, supra note4 §(2) A, sub-sec. (2).

35. § 101 (a), NATIONALITY ACT Of 1940, 54 Srtat. 1137, 8 U. §. C. §501(a)
(1940). See DoMkg, TrapiNG WITH THE ENEMY 1N WoRLD War 11 (1943) 24 -
¢t seq.; Sommerich, Recent Innovations in Legal and Regulatory Concepts as to the
Alien and His Property (1943) 37 Am. J. INT. L. 58; Lourie, The Trading.with the

Enemy Act (1943) 42 Mrcn. L. Rev. 205; Note, New Administrative Definitions of i -

“Enemy” to Supersede the Trading with ff:e Edemy Act (1942} 51. Yare L. ] 1388
] 36, E. O. 8389 supra note 4§ 5 1E [DOCUMENTS, supro note 4, at 8],

e

: ',quently acqmred the status ofa “natlona » remams a “nauonal” as. lofng -
Las the freezmg orders prevall 87 . The Treasury Department has. S(z} ar

: - provided- for only two. exceptions from this field- of control: zn-. L
eral' License No. 28 exempts citizens. of thé United States who, be-:!
came-“nationals” because’ ‘of their. presence in a demgnated country but -

" who subsequently resumed their American residence; General Iécexzsg »
'No. 42 exempts any other. “nationals” who have. res1ded in the nite ‘
States at all times since February 23, 1942.3% :

3. Generaf Ruling No. 7

. permit persons outside ‘of this country to transfer American funds-to

“;r.“' K

THE UNFREEZING OF FOREIGN FUNDS

.
«

. . . B Ve e
' . . . M

Since the prohibitions of the freezlng orders are directed at persons
within the United States, their literal mterpretatlon would appear to

other persons located abroad. As a result reglstered securities locateci
in a foreign country could there be endorsed ; foreign-held claims agagls S
~ American debtors, custodians or agents could be assigned abroad ; while o
American bearer securities, currency or notes could be transferred a(si S
freely as any other persondl prop;rt); provu;leoi nobody m the Umte e

uired to participate in the transacti . o
State;izlf?construcfmn o? the freezing orders may seemi to be- contra- :

 dicted by the language of one of the regulations issued by the Treasury ' .-

Department under the authority of the orders. General Ruling-No. 1t2s oo ;’,"'i
which comprises a number of provisions relating to blocked accoun L
also states that all transfers of blocked accounts are subject to the hcensmi L
requirement “whether or not done or. performed within the. Umtef R
States.”3¥- This provision therefore prohibits the transfer abroad -0 L
blocked accounts, even: though nobody ih the United States takes. part n(; O
such transaction. Moreover, this regulatlon, by declaring that unlicenise . .
transfers of blocked accounts are “null and void,” appears to establish, in :
advance of unfreezmg, that this country. will permanently disregard angf o
intermediate transfers which may. have taken place at home or. abrt(:a L
regardless of the manner or the authority by which they may hav; ﬁe((ain ,

effected. The impression that such final determination is mten(ie nhs

further support in certain additional provisions which exemt})t romhtaz
application of the ruling certam apparently legitimate trans ers suc

3 i . o 6 -of August 8, 1940 as .
; Dept. General anense No., 26 o I3 .
nmegged [D?)CU’I;:Eexii':fysuprg note 4, at 52]; General License No. 4%toffj‘[ul;1ri al:fy o
1941, as amendéd [[DOCUMENTS, supra note 4; at’ 607. Persons arrmng after Ee ,

dual licenses. -
2? lggzgaysrgfﬁ%inﬁgwﬁeﬁ General Rulmg No. 12, ﬁ(l) [DOCUM’ENTS supfa .

note4at36] . _ | : 33131‘ ., 
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transfers arising as a result of the creation or change of the inarital status, .

of intestate succession and of testamentary disposition.4® .~
In spite of the unequivocal language of General Ruling No, 12,
however, it must be assumed that no final determination of title was in-
tended. No apparent reason exists why such determinationi should have
- rbeen made with respect to blocked accounts and not with respect to other
Binds of frozen assets. Nor does.it seem at all likely that the Treasury

" . . o3 .
should have wanted to close the door, in advance, to any examination
into the legitimacy of foreign transfers, even in the case of blocked ac-

counts. Moreover, the Treasury itself has added an argument against the
impression of finality by indicating that those transfers which the ruling
exempts remain, nevertheless, subject to all licensing requirements, 40
All this makes it evident that the language of General Ruling No. 12 can-
not be.construed literally.” A proper interpretation of the ruling should
_.proceed from the assumption it was solely an attempt to discourage the de-
velopment of foreign markets in American deposits.#! As a result, the

efficacy of the ruling need not extend any further than to reserve to this .

“country the complete .freedom to repudiate, at the time ‘of unfreezing,

any foreign transfers in blocked accounts which it may then wish to

repudiate,

Finally, it should"be noted that the language “null and void” inuét be -
held to exceed the scope of the delegation of Presidential powers granted

_in the freezing orders if that language is meant to attack the validity of all
unlicensed transfers which were consummated abroad. For in the freezing’
orders the President has merely prohibited certain persons within the
United States from doing certain acts, while he has not expressed similar
prohibitions with respect to persons without the United States,41*

B. FoREIGN INFLUENCES
Since neither the language of the freezing orders themselves nor

the special provisions of General Ruling No. 12 anticipate the ultimate '

disposition of foreign transfers of frozen -funds, it is pertinent to ex-
amine the types of foreign transfers which probably occurred while the
American freezing restrictions. were in force. Three different kinds of

such transfers will be distinguished: fair transfers between individuals; .

40. Id., 1 (5), sub-sec, (e}. .

40, See, for example, U.-S. Treasury Dept. General License No. 30A of Oct.
25, 1942, reprinted in DocUMENTS, supra note 4,at 54.- - . " -

41. Note, Foreign IFunds Control by Presidential Freezing Orders (1941) 41
CoLumpia Law Rev. 1039, 1053. : ’

412, It should be noted, however, that the last paragraph of U, S, Treasury
dD‘e;;t, General Ruling No. 12 contains the language: “By direction of the Presi-

ent. ... - ] -

‘ 'tfahsgé.rs.res;hiting from eng:fny. ‘aétivi;y during the time of ‘'occupation;;

" jtors.. : . o T

~ available to himi several lucrative prospgéts » The enemy could take them -

~war as a means of financing undergfound activity or as a~~;ese’ry_ew_fqrv, L

" THEUNFREEZING OF FOREIGN FUNDS . ~i41 .~

[

and transfers brought about by sovereign: foreign cour}tx;ies within‘t_’he‘ir k
own territoriés. ' : : IR A
1. Fair Transfers between ndividuals . o RN
The most .obvious! likelihood is that honest transactions in frtq.ggn .
assets continued to take place abroad-after the effective date of freg}zﬁgng.
Individuals, dealing at-arm’s length with each other, may.h?ve brought .
about ‘such transfers for regular commercial purposes without §v§n‘ -
knowing of the American freezing regulations*® Many'other tra}nsf-ers -
will have been made with full cognizance of these regulat.lons apd in con~ .
templation of the ultimate release of frozen funds by this country. Thg e
transferees in such transactions may have a?ted to accommodate owners. *

who needed cash; or they may have wanted to speculate; 'or.theyméy ‘
have endeavored to acquire set-off claims against their Ame@can_ cr»ed;‘-‘

[P

i '

I

8. Transfers R e.mltihg ‘fromrEnemy Activity during Occupation | .
“The results of the enemy’s.activities in occupied tex_fritorigs, Ea}ég-
fated to bring about transfers of frozen funds, are not: yf{t’kq_qun m“de-: A
tail. The enemy undoubtedly coveted American assets since they made’ -

to neutral speculators who were willing to pay a purchase price m neu-
tral currency, thus furnishing him with freg, foreign exchang_e ;o he =
could hold on to such assets in order to establish caches for use after the

enemy leaders forced to flee from their own couritrx._ Co e %
"The enemy must have used many methods, varying with the differ- _

ent occupied territories, to obtain frozen funds for these purposes. Thus == . . >

in"Poland,*3 where Germany pursued'a policy of national extermination, .-

German Ordinances authorized the corifiscation by various agencies of =
almost- every kind of - Polish property, including, of course;viwha_te'ver i Pty

. a ibur 6, 1944, §2, . As;'étsof"
- N:.Y. Herald Tribune, Augi 6, 1944, §2, 7 8, col. 1 « Frozen : $ }
Dz;f.j}%' lbsffz; Be Freed First.-This report emphasizes the_ux_nnterrupted cqntacﬁs
‘petween the Dutch Government in exile and Dutch patriotic movements in the
. home country. Apparently, as a result of these contacts, the Dutch take. the po;:t:on
* that “While there have been many illicit changes of ownership .andv‘outrzg?t (}::gr}« )
fiscation of property, it is felt that ‘thousands of people dead-or, stlll alive, so dt eltx; ‘
noldings to others legitimately. . . . For this and other valid reasons, the Dutch
authorities intend to go easy and mak;; authomugr}tl su}x;:e)éegf s tigiesﬁi:;lolnob?fg%?
it isi tion. . .. a census of all property chan . , 1940, .
‘t"ailﬁnged;ggl}r; Ehce Netherlands and . .. on the basis of the findings pthf;r ‘meas- -
ill be decided upons”, .~ . . ] ST
ures‘g'x Imem, Ax1s RuLE 18 Occurien Eurore (1944) 37. 2

331313
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+ failed to act in accordance-with the instructions of the occupying author-

" -quire frozen funds. Thus it seems that the Germans in Holland demarided

- P - o ; !
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-‘thé reporting of holdings in- American. securities, but failed to take them =~ "
-over if they bore stamps or seals which would indicate that they had been- .+~ ™
“held outside of thé United States.! Similarly, it now appears that the. -

_ contents of safe deposit boxes of some or all American banks and na- -
tionals in France and Belgium have not been touched.5%% =~ . ...

-American holdings may have been available.# " In'countries like Frarice
a_nd-Belgium; less obvious measures were employed. Property owners
‘were offered high prices in local currency for the sale of- their posses-
sions a}nd the prices were then paid in notes acquired by the Germans.to
cover imaginary costs of dccupation.#® In all occupied countries the de-
vice of appointing administrators was freely applied to the property of
refugees, and of anyone who was subjected to police action® Ad-

. : 3. Transfers Brought abowt by Sovereign Foreigh Countries within-"
ministrators were also appointed for enterprises- whose managements o N

Their Territories:. . - - o e
The only transfers of this sort which are material to this. discus-

~ sion® are those brought about by specific post-occupation laws of the

. governments' which are now being éstablished or will hereafter be es- R
tablished in formerly occupied countries. Sufficient evidence is already -
“available to indicate that there will be several types of post-occupation.

- laws in liberated countries which will affect frozen funds. In general,

: such laws will follow three main purposes: the restitution of looted | .- -

_ property to its former owner; the confiscation of enemy property; and

- .- confiscation in the course of the econiomic and social reconstruction of the .

. liberated country. .- o U SN

ities.* These administrators were then‘in a position to sell the property .
held by them for any. price and to any purchaser who ‘was acceptable to i
tl.'lem. Moreover, in all occupied countries, the Germans adopted ‘for-
eign exchange laws which demanded the declaration and sale to' the
German authorities of any foreign investments.1 Finally,'enemy prop~
fe'rty decrees of the occupying authorities ordering the delivery of Al-
‘lxed property. probably included American securities and other invest-
ments,* - B
- We do not know as yet how far the enemy succeeded in acquiring
- frozen American assets by the use of these various expropriatory meas-
ures.- The State Department has indicated that‘d{;ring the course of
" . 1944 German Embassies in neutral countriés were “loaded down’ with
- looted securities, currency and gold, and-that the Nazis were working
- fulli,time to put these assets under cover.® “On the other hand, there are
certain indications that at least in some cases the counter ‘measures taken

¥,

by this country have deterred the enemy from even attempting to ac- !

'

Restitution of Looted Property: The restitution of looted ‘pr'operty —
- has been promised by all the governments of the United Nations, includ-
ing all governments in exile then existing, and the Provisional French
. Government, in a Declaration dated January 5, 19435 These govern-
“ments. have reserved zill.their rights to" declare unlawful any prop‘e;}ty .
" transfers in-oécupiéd.ierrifories where such transfers “have taken the
* form of loot-or -plunder-or of transactions apparently legal in form, -
even when they purport to be voluntarily effected.”®* ‘Several of ‘the

44.. German Ordinance of January 24, 1940, G ing h ) e
"Propérty in Occupied Poland, PoL / Book. (Lesia, taigure of Private
LEM;{SIN, op. cit. Supra, note 43', at '2?3?{2;;{3“5 Bo‘?x (Loqdon, 194'2') 124 ef seq.s
a3 N. Y. Times, October 11, 19{14, . 10, col. 4; Lemxkn, op. r:it'.. supra note 43,
46. France: Statute of September 10, 1940; Journal Offici
* ' A l f
;?:gédigdAlz?gg;fe] gi 1;)3?11;}@ 16,1' lcg)ug,’,loumal Officie] -of I;:wiat% -SCt?gzli ‘2365’
¥ 3 o r - : ' ‘
amend sgpm e 45, . 2213:1;1 ciel of August 21, 1941; see_also 'LEMK'IN,
- oee, e.g., Decree of Reich Commissioner for Norwa " 1940,
ngt.. 13, 11, reprinted in C. C. H. Wal Law Serv., beregg'nAél\%;;f j1{7’65%3,984’%03
egrze of May 20, 1940, cof the Military- Commander.. for the Fr'ench O‘c':
lc)t:i;?é:s i{;l‘(g?ton_ez, ’IC‘Zongernmg the Management and Administration of Enter-
Rigesin mp:‘:p&eé?yggvrnt‘o;y .of Netherlands, Belgium, Luxembourg, and France,
298 émﬂ;m, Iagb. ca’lt. supra note 43, at 57. - A
<,2t6 €.g. Regulations of Norges Bank, of July 17, 1940, as dmended
%6‘,; 1942, C. C. H, supro_note 47, 166727; Decree on Ene;ny Proge:ty‘l?:gt‘;fet
Chf:fpl(?gmgggémnefs tt?f ﬁ?ether}sands, Belgium, Luxembourg and France, of the %
er of the ) :
- subra noge s rmy, Supreme Headquarters, of May 23,.1940, C.CH,
50.-N. Y. Times, Oct. 6, 1944, p, 7, col. 1, ’

51, FinanciaL & Property CoNTROLS, supra note 1, at 22,
518, This information is based on recent unpublished reports. . -
52. Transfers under the ordinary laws of blocked countries, such as transfers
by inheritance or as a result of the establishment of marital status, or under bank-
" ruptcy laws and the like, do not pose any unfreezing problems. See U. S. Treasury
Dept. General Ruling No. 12, §1 (4) and (5) (e) [DoCcuMENTSs, supre note 4, at 36],
Transfers in accordance with the decrees of recognized puppet governments,
. such as that of Vichy, France [see Bollack v.. Société Generale, 263 App. Div. 601, -
5 33 N.Y.S. (2d) 986 (1942)1, will hardly be of any significance for the unfréezing - -
- problems since these decrees can be presumed to have been superseded at the time
of unireezing by the laws of a post-liberation government. o
53. Declaration of January. 5, 1943, Regarding Forced Transfers of Property
 in Enemy-Controlled Territory [DOCUMENTS, supra note 4, at 15], | . :
- 54, The entire question of restitution should be considered alsc from the view-.
. point of international-law and in particular from the viewpoint of the Hague Con- -
" vention Respecting the Laws and Customs of War on Land of Qctober 18, 1907
{36 Star. 2227). That Convention, in Section III of its Annex, defines the limits ~
of “Military Authority over the Territory of the Hostile State”” Articles 46 and 53
; prohibit the confiscation of private property. Title acquired by the occupying power,
or by others through that power, in violation of the provisions-of the Convention,
may be considered invalids See Bisschop, London Int. Low Conference (1943) 9
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' cn‘)'xvm’ﬁscatior}, will be necessary only if the property restitution’laws ‘ha‘\_}gf

governments in exile have gone farther and have formulated detailed pro-
; »not“al'ready brought about an effective invalidation of the transfer. .

visions, Belgium, Luxemburg, Poland and Greece propose to restore al
property to the original owner wherever a transfer was bi‘o‘ught about
“by force,”® “under direct or indirect pressure,” or by “confiscation.”sT
The_sg governments have also stated that they would not respect any inters
vening rights of third parties even where such rights may have been ac-
quired in good faith and for value. Czechoslovakia and Yugoslavia have ;
stated that they will void transfers made “under pféssufe of enerfiy occu
pation or under exceptional political circumstances”®. or “without the
true and free will”?® of the transferor; but these two governments have 2
not as yet taken any position with respect to the validity of rights of in )
tervening purchasers. Finally, Norway® has indicated that its coirts
may, upon application, invalidate transactions caused by illegal compiﬂ'
sion or undue influence or other circumstances which would make it un
reasonable to uphold them, and it has stated that intervening rights may e
be adjudicated from case to case in an equitable manner.%! ' 5

s Confiscation in' the' Course of Economic “and -Social ’_Recamr{'@cgé
% - tion: More complex is the effect -on frozen funds of post-occupation
laws.designed by the liberated countries for their ecoriomic and social re-

" drastic encroachments upon property rights will follow in the wake of

‘these changes. Three of the blocked countries have already been incor-

sianlaws.® Similar measures may be taken in other countries which come

- some French and I\Ietlu:rlands«gt{ou‘ps‘:55 for the socialization of certain
sectors of the economic life of the nation and particularly of banking and
. foreign trade, may also affect owners of large holdings in frozen: funds.

. Confiscation of Enemy Property: f}‘he-.probé.b-i.lity ‘o‘f.'conﬁsca": :
} tion of .enemy property by post-liberation governments should be a

foregone ~:,0n<:1u}slon.‘f2 -Such property will be confiscated if it was owned i “pose of having the rich sacrifice part of their wealth for the common
by the enemy or by his agents before he occupied the country in questidn’: : V

the Germans have disturbed property holding to such an extent that it is

LoNDON QUARTERLY 0F WORLD AFFATES 73-77 3 LEMKIN, op. Cif. supr - - " ordering the &édnfiscation of the looted propeftj; rather than attempting to
‘Similarly, title to property of the occupied: state, ac:qizi;'ec'ié throﬁgg\) ?hzo;rele‘:g;ra';r:? 3 : ' : - — — -
be invalid, if such property was taken in violation of Articles 53, 55 and 56 Fee iy
particular, Article 53, which pérmits the taking of funds and.of realizable securities &
which are strictly the property of the state. This should not include American fund A

:1. 63. Esthonia, Latvia, Lithuania. : ’ SR A
.7 64. See, e.g., an Esthonian Proclamation of the Chamber of Deputies of July
23, 1940, prbclaiming~the-nationalization of banks and large industrial enterprises as of
TJuly 23, 1940, quoted in Silberberg v. The Kotkas, 35 F. Supp. 983, 984 (E. D. N.Y.
-1940). Cases involving the confiscation of ships owned by nationals of thesé coun-
tries have already occupied our courts. See Briggs, Non-recognition in The ‘Courts:

The Ships of the Baltic Republits (1943) 37 Am. J. Inr. L. 585, .
: 65. See “Joint Manifesto representing both -the “leftist’ and ‘rightist’ elements
. of the Dutch People and setting forth agreed upon principles for the social, political
.and economic reconstruction of a liberated ' Netherlands,” published by the Press
_ Agency of the Royal Netherlands Government in London (Aneta) on July 31, 1944.
66. N. Y. Times, October 29, 1944, p. 8, col, 1; N. Y. Times, November 18,

© 1944, p. 4, col. 1.

and securities, since they were frozen and, therefore, not “realizable.” '
55, Belgium: Decree-Law, dated London, ]anu’ar' 10re?9iizla A?' ; ito
Belge, 1941, p. 46, reprinted in C. C. H,, supra note 47, %677;62; ﬂux;;b%ungéggd-
Ducal Decree of April 22, 1941, Arts. 2, 3, as published by the Luxemboux: Min ;
ister to the United States on'June 23, 1941, C. C. H,, supre note 47, 1[65430%r
- 56. Decree of November 30, 1939, of the President of the Rep;ablic‘ of Poland
Art. 57;; u&ofﬁczal t};anslatlEon reprinted in C. C. H,, supra note 47, 167751
57, Greece: Royal Emergency Law No. 3 2 )
prmtseéj 1§ C. C. H.,fsuﬂa nogi 473,rﬁ67781.0 066 of Qctober ‘22' 1041, Art. 4, e
58. Statement of the Czechos] i T
repnsrgec{rin C.l & H.,R:upré chos 2;?1{[ g%?:ﬂmem in London, December 19, 1941,
~ 59. Yugoslavia: Royal Decree of May 28, 1942, Arts, 2 and 5, reprinted in"
C. CéOH-i):ggrsonotle 1427, ﬂ167_539. - AT s ) 'p~ ' 4] .. Impose Levy on All Classes to Finante Costs of War; N. X. Times, January 11,
Occupation, D ern be elggu '-?110; of Invalidity of Transactions Connected with the’ 1945, p. 7, col. 3: France May Draft Foreign Holdings. N. Y. Times, February 6,
spation, thec%m eg , 1942, reprinted in C. C..H,, supra note 47, 67782, ol 11945, p. 10, col, 3: French fo Track Doun Capital Sent to Britain. Sce the French
61 For e u(t)c dgtt:tude, sec note 42 supra. ’ : : Ordinances Nos. 45-86 of Jan. 16th, 1945, concerning the census of funds abroad
o . S 3 e.%, rdinance of the French’ Committee of National Liberation : . (Journal Officiel, Jan. 19, 1945). Articles 1 and 7 require all residents of France, as
o ctober 6, 1941, Cp_ncerr}mg Trading with the Enemy and Sequestration’of .
fnemy Property, reprinted in C. C. H., supra_note 47, 165937; and Ordinance
?rag;\ ) I;{o;;s:onatly%verrzimgnt ﬂ41)f gxe French Republic, Concerning the Seques- 4
oper wne e Ene i ctobe i
885, reprinted in C, C. H,, mgm note 4??},1’[ 615?‘3']171-2".!al Ofﬁael of Qttaber 7, 1944’- P "ﬁ;
_ o - . oo

. man who resides abroad “to declare and to assign to the French Government, as

« certain other funds.
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construction. These laws will entail many revolutionary changes, and -
phrated into the Soviet Union.®® Frozén funds held by the nationals of
these countries will presumably be subjected to nationalization under Rus- -

“ to view Russian economic principles with sympathy. ’_I"'hekpropvosals of L

~ Furthermore, capital levies or compulsory loans may be imposed upon’
. property owners, in general of owners of foreign holdings in particular,
~ in order to achieve the deflation of national currencies,® or for-the pur- . -

- good.®” Other countries may, upon being confronted with situations where

. 'difficult or impossible to trace original ownership, wipe the slate ‘clean‘by ]

. >, 67. See N. Y. Times, January 6, 1945, p. 4, col. 6: Pleven Indicates France Méy .‘

~ of Jan.. Ist, 1945, "and every French corporation, to declare their foreign holdings.
" Article 6 prohibits.any transfers of déclared holdings. Article 7 permits any French- -

_ voluntary -contribution” all foreign exchange or neggtiable- assets in exchange for -
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the place of its transfer, the method of transfer. employed, the commer-
be effective, will combine provrslons for the forced sale of forergn hold
ings against local currency, with provisions that such local currency, i
held by nonresidents, be more or less completely blocked.”™ Hence, wher
" rights of non-residents are concerned, these decrees, in spite of the salu
tary effect which they will have upon the economy of the country whic
"issues them, should be regarded as.confiscatory in character and they w11 ki
be so regarded throughout thrs article, '

. consrder the social and political conflicts ansmg from war and revolu~

smon for they might find that their debtors ‘acting on their own vollt:on

o lease of frozen funds would result in the abandonment of vital public i ini-
.. IIL UNFREEZING

A. THE NEED FoR AN AMERICAN UNF?EEZIN G PROGRAM * render of frozen funds to the enemy and, even worse, to those: adherents
of the enemy’s cause who will seek to continue their warfare into the

postwar period.™ - S -

. . ~

The various official formulations of the freezing purposes all take ;
pams to mention one point: that freezing, apart from bemg a measure of
_protection against wartime dangers, ‘also reserves for this country an\ 3. e
opportunity for a considered and systematic settlement of those problems
which will arise after the end of the war. Accordmgly, the Treasury ‘*hds
decided to make use of this opportunity. 71
. Thete are many reasons which support this decrslon of’ the Treas "
A_ury. A lack of safeguards at the time of the lifting of freezing restric- s
tions would cause serious harm to many legitimate interests. American {5

. financial institutions and business men, in therr capac1tles as custodians. of
frozen assets, as transfer agents for frozen securities, or as debtors fo
‘blocked accounts, would otherwise be exposed to the risk of double habxl
ity. They would be immediately faced by conflicting instructions erna
nating on the one hand from those whose title derives from wartime trans
fers or post-war decrees, and on the other hand from those who deny the
vahdrty of such transfers and decrees. American courts would find theu' ;
dockets unduly burdened with a very considerable amount of new Iega
-business involving problems which lie outside of their usual fields of con-’ :
sideration. Disputes between conflicting claimants would be governed 55
68. N. Y. World Telegram, May 20, 1944 (2d ed.) p. 1, col. 3, where a French’
government representative is reported to have stated that DeGaulle may decide 'to
“wipe the slate clean in France, conﬁscatmg all property except the millions of 20
to 30 acre farms held by peasants,” adding that this was done after. the French ¢
Revolution and may be necessary now as the Germans have so involved *the paper o
work” concealing the real control of French produchon that only confiscation by
the government and redistribution “can restore order.”
69. The agreement reached at the International Monetary Conference at Bret«

ton Woods, N. H. on July 22, 1944 [C. C. H., supro note 47, § 70569 et seq.] will
not eliminate the need for fore1gn exchange eontrol See Wlllxams, Iutematzomzl
Monetory Plans: After Bretton Woods (1944) 23 ForeiGN AFFAIRs 38, 49,

. 70: Freutel, loc. cit. supra note 28; DOMKE, op, cif. supro note 35 314 et se
71, .S‘upra, pp. 134-137. .

B RESPECTIVE ROLES oF THE UNITED. STA’I‘ES AND OF F OREIGN r
JurispICTIONS : '

" any and all disputes with respect to frozen assets under its laws and

cannot be serlously considered. ‘From the viewpoint of eﬁicrency much
of the necessary work can be performed by the affected forergn ‘juris-
~ diction- far better than by this country. Authorities of the affected
country, possess a direct knowledge of the social, economic and psy-
chologrcal background of the foreign transfers, and they can properly.
appraise the special drfﬁcultxes created by the recent sufferings-of their
countries and their peoples they are the best Judges 'of the adequacy of

2. E. g Corn Exchange Bank v. Coler, 280 U. S. 218 (1930) ; Dougherty v.
The Lqmtable Life Assurance Society, 266 N. Y, 71 193, N. E. 897 (1934) ; In.re
Lyons’ Estate, 175 Wash, 115, 26 P.(2d) 615 (1933); Stimson, Low Govermng
Title to Intrmg:b!es (1938) 15 N.Y. U.L. Q. Rev. 536; Carnahan, Tangible Prop-
erty and the Conflict of Laws (1935) 2 U, oF Cal L. Rev. 345: Note, Conflict of
. Laws; Nationalization of Foreign Corporations, Effect -on Local Assets (1943)
CoNTEMPORARY Law Pampuiers, Series 9, No. 1; Note, What Low Governs the
Assignment of o Bank Account (1927) 40 Harv. L Rev. 989, 991.-

ir: U.-S. 203, 204 (1942) is most pertinent: *. . . concepts like ‘situs’, jEJl’lSdlCthﬁ,
- and. comrty’ summarize views evolved by the )udrexal process, in the absence of

controlled .legislation for the settlement’ of domestlc issues.. To utilize such con-

cepts for the solution- of controversies international in nature, even though they are

- presented to the courts in the form of a private lrtrgatlon is to invoke a narrow

" "and inadmissible frame of reference.” . .

~1,.74 Speech of Orvrs A. Schmxdt Joé. Eit, supro note 9

7(\; -

w .

. cxal character of the asset,™ or other srmﬂar factors which have been de--
: .veloped in the course of peaceful’ eeonormc ‘relations, -and- which- fall ‘to

> The recogmtlon ‘that there is need for an Amencan unfreezmg pro‘ e
. cedure does not 1mply that this country should now proceed to decide . |

:73.'The language of Mr. Justice Frankfurter in United States v. Pmk 315‘

- or on the orders of their government, immediately withdrew thelr un- -
- frozen American funds from this country. Abdve all, the unquahﬁed re-.

térests of . this-country; for such release might easil y- result in the sur- -

that it should take independent action  to resolve fully the unfreezmg' '
situation, A completely autonomous American regulation of thrs kind -

by the tradrtlonal rules of law; and these rules would make the valrdlty of R
forergn transfers and foreign decrees dependent on the situs of the asset :

“tionary times.”® Creditors would be:placed in a highly indesirable po- SR
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proposed remedles, and their responstblllty, in case of a fallure to find
adequate solutions, is much more immediate than that of the United
States. Finally, we cannot disregard one of the established principles
of the American school of international law, which considers it presump-
tuous and impolitic to interfere in those matters that concern a forelgn
country more critically than the United States.”™ ,
. For all these reasons, a proper unfreezing program will have to .
distinguish carefully between two séparate principles. -In all situations -
in which American and foréign unfreezing policies are identical, or
similar, deference should be given to the wisdom and practicability of
the foreign regulation. In such cases, this country should not attempt
to use its power over frozen funds to support its own judgment of the ad-
ministrative requirements of the situation, but should restrict itself to-:
supplementing these foreign measures wherever  necessary. On the
other hand, where American and foreign unfreezing policies are in
conﬁict or where the foreign jurisdiction fails to take édequate measures .

able, after the outbreak of the war; to use neutral countries for the secret
deposit of’ loot. assembled. by it during the course of the war.™. Fmally,

possessions which they acquired.during the period of occupation. Hence,”
it must be assumed that the. frozen funds of neutrals, as well as thdse
of the liberated countries, include enemy holdings, and that persons
who claim such funds, whether they had title at the time of freezmg or
whether their title, derives from subsequent transfers, will in. many
cases be-found to be agents and stakeholders of the enemy. :

~ ~This country will have to use any opportunity which may p0551b1y
- offer itself in the course of the unfreezing process to discover and neu-.

~ power in Germany are undoubtedly détermined to usé whatever foreign
caches they can get hold of for the persistent continuation of their war-

fare, above ground or under ground, anywhere in the world. The first

requisite of an unfreezing program,.therefore, should be that the real .

interests behind every clalmant be - established before anything is re-

leased to him, - . o

‘Fortunately, most of the affected countries can be relied upon to"

. should not employ its powers to enforce its own policies. )

* With these two principles in mind, the various foreign measures ré-

lating to frozen funds must now be examined more closely in order to de-
fine in detail the proper scope of an American unfreezing program.

C INTERACTION OF AMERICAN AND FOREIGN 'UNFREEZING MEASURES
1. Laws Promdmg for the C Onﬁscatwn of Enemy Property

~ The enemy has had at his dlsposal the extensive experience in the ; 4
techriique of cloaking of’ the actual facts of ownership which is available

- to lawyers and bankers on the European continent. They have learned
during the past decades how to hide assets from the attacks of extensive
taxation and socialization and from the dangers of war and political
confiscation. Chains of holding corporations as well as corporate foun-
dations which have no stockholders have been organized under various
accommodating laws to insure complete anonymity of the investing in-
terests. A regular process of setting up individual dummiies which guar-
antees successful concealment under all circumstances has been devel-;
oped. Banking laws, particularly those of Switzerland, have been
adapted to.the purpose by providing that the identities of owners of

.anonymous accounts may be kept from all persons, even the: local tax
authormes 7 As a consequence of these developments, Germany was

) 75. Nussbaum, Public Policy and the Political Crisis in the Conflict of Lawx
(1940) 49 Yare L. J. 1027, 1047 et seq.

76. Archawski, Smtzerland Foster Mother of Cartels (Sept '1943) HARPKRS

Macazine 304; N. Y. Times, Nov. 14, 1944, p. 29, col. 4: Grand Jury Finds’ Swm g 2
Laws Enable Germans to Hide Assets.

1

. make full use of their powers to force persons and business institutions
within' their territories to ‘disclose all: significant data concerning ‘any
principals and. clients for whose accounts frozen funds are held. Hence,
‘this.country will not run any unreasonable risk if, instead of investigat-

d1sposa1 of his’ government, ‘and thereby 1mposes the burden of makmg

77. It should be noted that at least two of the neutral countnes, Sw:tzerland
and Argentina, strongly deny the existence of large German cachés in their coun-
tries. N. Y. Post, Nov. 16, 1944, p. 6, col. 1. This is a report on statements -
%# made by the Chairmen of the Swiss and Argentine Delegations to the Interna-
- tional Business Conference at Rye, N, Y. in November,; 1944. These men are said '
. to have msxsted that enemy. assets in their country’ were “meager” and almost
- “negligible.” The Swiss problem has been brought nearer to a solution by a de-
. cree of the Swiss Federal Council of Feb. 18th., 1945, which freezes assets be-
longing- to .persons domiciled in Germany “or thexr mandated representatives in
Switzeriand.” An accompanymg Swiss communiqué’ says that the measures. taken
" under the decree “will permit verification of charges from abroad that Switzer-

5, ll)glonglr%g to nationals .of mvaded countries.” See N. Y. Times, Feb. 18 1945, p.
€0 c .
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tralize all enemy holdings in frozen funds. Those who-are presently in. .

" devote themselves wholeheartedly to this task. They can be expected to

land has for some time served as a safe repository for capltal and other hoardings -

. ina posxtlon to act, even before the outbreak of the war, in order to. hlde. ’
N vcons:derable assets in neutral countries in ant1c1pat10n of anti-German~
> 'war measures, and German holdings in this country. could be elaborately .
cloaked by the use of neutral intermediaries, Slmllarly, Germany was"

the same kind of technique could have been applied when the Germaris
were expelled from the occupied countries and had to leave behind them

ing the status of an individual foreign claimant, it places his funds at the -
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all necessary inquiries upon. that government. - Of course, wherever
‘'sufficient sources of information are available to the American ‘authori-
- ties, nothing should prevent them from. establishing the enemy character
-of a claimant on their own initiative. However, it is conceivable that the
affected country may be inefficient or even recalcitrant bécause of a
measure of sympathy for the enemy ; or such a country may decide that '3
it preférs to maintain its business reputation as a neutral banker instead. VA3
of cooperating with this country and its allies.” In cases of this kind, °
the United States alone will bear the responsibility of preventing the
delivery of frozen funds to the enemy.. Obviously, this responsibility
would entail difficult, but not insuperable problems. Demands for in-
. formation could be addressed to those agents or custodians who are sub-
ject to the American jurisdiction and such demands could be supported
by special banking laws or special tax provisions which would impose
burdens upon the recalcitrant agent or custodian and his own property.™
Moreoyer this country could assert that as long as its most vital. un-
freezing policies cannot be accomplished, the need for freezing contin-
s.. As a'result all funds held by any -national of the uncooperative
country would remain subject to strict control. Such a decision on the
. part of the United States would contribute directly to the ultimate dis-
covery of enemy interests, since it would permit this country to await ;3§
the availability of German witnesses and of archives on German soil. In
addition, it would serve as an inducement to the affected. country to re:
verse its policies. Finally, ‘America’s over-all political position after the
. war, will undoubtedly make ava:lable other international sanctmns against
recalcitrant nations. )
- Upon the discovery of enemy interests in frozen assets, there arises*
the additional problem of their permanent disposition. There can be no'
doubt that this country has the power to capture any enemy interests iri
frozen assets which may be discovered.®® However, it is equally certain

capture, =

United States, the former will advance the argument that the frozen
-asset constitutes an mvestment in American funds made with means

hrmted amount of enemy funds within our reach. ‘ :

“situation at least, the rights of the American custod:an should be fully

sets with funds coming from the‘enemy’s own patrimony, employs an
. agent domiciled in another country as.a mere intermediary or conduit.

78. See note 77, supra. The Swiss representative is reported to have said:
“Giving up funds cntrusted to us to anyone but the owner, would be an insult, de-
grading and unthinkable.” The Argentine representative said: “The only action we
can take . .. must be within the framework of our laws and Constitution, and
obwo,usly such a demand from the United Nations would not meet the quahﬁca-
tion

the Netherlands that its country and not the American custodian should
- capture this’ German property would hardly be justified.8s

8l. GATHmcs, INTERNATIONAL Law AND AMERICAN TREATMENT OF ALIEN

'79. The T reasury regulatlons already contain a provxslon of thzs kmd Gen- .
ENE%&ZY PRrOPERTY (1940) 102 et seq.

eral Ruling No. 17 of Oct. 20, 1943 [DocumenTs, supre note 4, at 40] requires all

banks and financial institutions which are located in a blocked country, as a condi-

- tion of their buying and selling securities held in an account in their names and of

their collecting interest thereon, to furnish on demand. made not later than one

year after the termination of the war to the United States Consular authorities,

information concerning all persons who have an interest in such- securities: This

General Ruling should be read in comuncnon with the penalty provxs:on (§8) of 3
E. O. 8389 [DocuMENTS, supra note 4, at 8

80 M:iler v. United States, 11 Wall 268 (U S. 1870) .

X U S.°22 (1924).
. ‘83, E.g., Ingenohl v. Olsen & Co 273 U. S. 541 (1927).
84. For-a good exposition of the "American interests favoring the surrender to

- of Frozen Funds (1942) 32 American Ecow. Rev, 255.

/4
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that other § ore1gn govemments whlch also enjoy contacts with the’ same;..
frozen assets are in possession of .similar powers. 81 A conflict between . .
" these powers will be averted only where one of the countries concerned >
has failed to exercise its powers. 82" There may also be exceptlonal cases‘f‘f
" in which the contacts of one of the confiscating jurisdictions -aré so ten-*
uous that they will permit a judicial resolution of the conflict.83 In most -
cases; however, the choice will depend. upon the: existence of political :
factors which may mduce the Umted States to forego its own rlght of

whlch were taken from its economy. The asset will be characterized by -
the lxberated country as part of its patrimony which should be retamed
by such country once the enemy’s- interest therein is eliminated. ‘This""
argument may well be looked upon with favor from the Amencan view+'
point. - This country has an interest in -furthering the endeavors of. the -
liberated countrles to get hold -of as much of their American funds'as -

- possible so that they will be able to reconstruct their suffering economy -
and revive their foreign trade with the United States.3% ~ As against.
these arguments; many will seriously consider the. fact that this country =~
will have need of preservmg, for the satisfaction of its creditors, the very -

" There is no unequxvocal indication of how the United States wﬂl re-.-
solve this conflict. However, there can be little doubt that in one specific .

enforced and all claims of foreign governments should be rejected. This

situation arises whetever the enemy, after having acquired American as-

" Thus the nominal owner of .the American subsidiary of the Gerrman Dyej 2
Trust'may have been a Dutch subsidiary of that trust. Yet, a claim by

E g., Direction der Dlsconto Gesellschaft v. U. S Steel Corporation, 267',

% ‘the blocked countries of as much American funds as possible, see Polk:, The mera

85. See reports on an action brought by the Netherlands Government in Lon~ )
< don and the courts of Delaware in 1941 for an order to compel the election of di-

Thus, where the conflict is ‘between- a libérated country and the,‘"

5331313
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In other cases, the United States may be induced by political con-ii%

siderations of a different kind to surrender its right of capture to other:
countries. If, for example, a hesitant neutral country is urged to dis
cover and segregate German owned frozen funds held by its national
.a waiver of American rights to these assets mig;rht help to win the neu
-tral’s cooperation. o s . : ‘

Finally, there are certain indications of a surrender of ‘America
rights of confiscation to the United .Nations.
appear in a resolution adopted, with the concurrence of this country, at-

the Bretton-Woods Conference of 1944, In it the United Nations in- -
vite neutral countries to discover and segregate German owned funds "
found in their territories and to hold such funds for' the post-armistice .
United Nations authorities in Germany.8 This resolution seems to he
another attempt to induce neutral countries to tﬁke'éppropriatc measures, .

Thus governments of neutral countries who may find it difficult to rec-

* ognize acts of confiscation on the part of Allied enemy property custo-;
dians may be more willing to recognize the title of an Allied agency
- which could call itself the successor in interest of the government of

Germany.

- 8. Laws Providing for Restitution of Loot

We have already observed that the post-liberations laws of formerly”
occupied countries can be expected to take sweeping measures for the :

undoing of the harm perpetrated by the enemy.8? The United Nations
shiould accept measures of .this - kind without -modification. It would
_be particularly inappropriate for this country to determine indepen-

dently which ‘of the transfers carried, out abroad during the period of °
occupation were made under pressure and to what extent the rights of

purchasers in good faith-should be preserved.s8

rectors of General Anitine & Film Corporation nominated by that Government,
The Netherlands claim was based on the Royal Decree of May 24, 1940 [Circular

of Fed. Res. Bk of N. Y. No. 2091 of July 2, 1940] and on _the assertion that the %

controlling intercst in the General Aniline & Film Corporation is owned by three
Netherlands companies. Compare this with the reference in Finvancian anp Pror-
Erty CONTROLS, supra note 1, at 35, to the fact that 97% of the stock of General

Aniline & Film Corporation is owned by 1. G. Farbenindustrie A. G “through A

nominal Swiss ownership.” Finally, see Vesting Order No. 1 of the . S Secre-

tary of the Treas. [7 Fep. Rec. 10403 (1942)]. These conflictirig claims have been .

discussed by Turlington, Pesting Orders Under The First War Powers Act (1942)
36 Am. J. Inr. L. 460, 465, and by DoMxE, op. cit. supra, note”35, at 371 et seq.
.~ 86. Sec Resolution VI adopted by the delegates assembled at the United Na-
tions Monetary & Financial Conference at Bretton-Woods, N. H. Reledse No.
467, Oct. 4, 1944, . ) . T .
~ 87. Notes 55-61, supra. . ‘ .
88. Compare the serious difficulties which' the French Government has to over-
come in its first attempts at restitution of property confiscated by the Vichy au-
th?nltles.. N. Y. Times, Oct. 13, 1944, p. 7, col. 4; N, Y. Post, Oct. 31, 1944, p, 4,
col.' 1. - ) i

These indications -

fers will be determined under the laws of the liberated country whence
the property came. C :

, ConriscaTory DECREE
1. Policy Consideiations ' :

American public policy  which would oppose the confiscation: of

can refusal to recognize a transfer by operation of the foreign law could

erty.? In those cases, however, in which rights of owners other, than
residents of the confiscating country are concerned, an American anti-

* being. practicable would be the satekeeping of their frozen property for an in-
* definite period of time in the expectation that some day they might be able to
leave their country and call for their American property. See Part E, 2nd sentence

{ The Program infro, pp. 173-174. :
° 90. Anginteresting example is furnished by a French decree of July 28, 1944,

decree provides that residents of Algiers who are the owners of American.
dollar accounts opened in their name, either in the United States or in a for-

to have those funds transferred inte an account opened in the Uni.ted’ States in
the name of the exchange office of the territory where they reside” A like

counterpart of accounts in American dollars opened on their books in the name of
clients. . . . .

" “THE UNFREEZING OF FOREIGN FUNDS ‘153 "

B _Iﬁdependent American action will-be xfequirea' only where frozen " 

© assets have been taken from an occupied. country andbrought into -

3 "Germany or.into neiitral territories, Laws of the liberated country, ..
. ordering the ' restoration of the looted property to the original owner, =~
might not be recognized in.the country in which the present holder is .
“domiciled. - However, America’s jurisdiction over.these assets is not ~ - ,
affected by their transfer. from one foreign country to another, and this «
American jurisdiction can be used to provide that the validity of trans- "

D. AUTONOMOUS: AMERICAN ACTION IN THE INSTANCE 0F A FOREIGN

There are definite factual limitations to the enforcement of an. -

~ property in the United States under the decrees of -foreign govern-' .
" ments. - This country possesses no actual power to disregard such det’
crees insofar as they apply to the‘righ_té of those who now live in-the .

‘territoty of the confiscating country.®®  Whatever the United: Sﬁa;es _
may mean to do for the protection of the interests of these owners can -
be frustrated by the command of their foreign sovereign. Thus Ameri-

be undone by a foreign law-ordering the transferor to. execiite his ‘writ- -
ten assignment and to deliver it to the American custodian of his prop-"-

confiscatory policy would have a good chance of asserting it’self.-'-’l‘héz"e L

89, The only protection of fdreign residents which could even be considered as -

concerning the requisition of United States Dollar accounts [Journal Ofﬁc’iel‘, Al- -
gierse issu% of July 29, 1944, reprinted in C. C. H,, supro note 47, §67759]. "This-

eign country, “shall give to their correspondents the necessary orders in order .

o o,
- duty is laid upon agents where the owner of the account “is absent or‘unable to act.” - -
C Fotzms are px?:vided for the giving of the “necessary orders.” Banks are ordered to-
give cable orders to théir correspondents in the United States, Banks have this
duty regardless of whether their accounts are opened by themselves or form the =

19
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“employed the business institutions of that country ‘as ‘custodians of his,
o “:American assets. Nor can his investments be properly called a partof - .
% .the patrimony of the confiscating country. Patrimony.may }feésoqably ‘
¢ “include only property which was. created within the economy of the = -
* country; but it cannot extend to property which was imported fromthe . -
outside and then invested in United States property. “Any attempt by a \
foreign governthent to reach this kind of property would proceed from™ - .-
the fallacy that contacts between the foreign country and property, lo-"% -~
. cated in the United States, which were ‘sufficient to permit the United -
.. States to freeze the property during the war, as an American emergency
measure, are equally sufficient to permit its confiscation by the foreign.-
country. : oo ' C
.+ A closer question is presented in the case of property rights of a-: .
" former domiciliaty of the confiscating country. We cannot overlook the .-
fact that at the time of freezing the contacts between the expropriating.
jurisdiction and the former domiciliary were far tnore: significant than”
those existing between that jurisdiction and a foreign investor, How-" '
‘ever, it must be apprécidted that after our freezing regulations came -
= into._force. thése_contacts_were completely terminaté’gl. The question - - ‘
presented in the case of a former domiciliary, then, is whether he owes . = . =
any ‘permanent duties to.his former country which survive the actual - Lo
_termination of their contacts and which follow him to his new domicile.
- . The United States has never accepted such a principle.. In mattlesrrs con-
_ cerning the freedom of the indix}idual, we have always recognized 'tﬁat:~,
he may permanently sever his old allegiances and that this country will »
protect him from .any continued claims of his former soveréign® -
" Neither has such change of allegiancé ever been considered by this coun- -~ .
try as evidencing a failure to fulfill the .éocialiresponsibilities owed to the -
old community, or as indicating a lack of loyalty and patriotism.” ‘The ,
American attitude is based on an understanding of the ethical, political - o
- and social cleavages which prevail in Europe .and of the oppressive S
measures frequently employed by European governments against minor-. e

are  two groups of such owners of frozen property who could be'
protected. The first group consists of owners who, at the time of frleez-z%;
_ing, lived in the confisqating country and who thereafter, at the time'of‘;ﬁ. 2
" unfreezing, have acquired a different domicile. The second grou:pzcom
prises foreign investors who were never residents of the confiscating {28
countries, but who employed agents in those countries through whom -
they held their American assets on the effective date of the freezing
orders. R : : '
Having an opportunity to protect these groups of owners from for-" 52
- eign confiscatory decrees, we are still confronted by the question whether
we should make use of this opportunity. The confiscating government
will strongly oppose any such American decision. Its representatives
will argue that a country which has-gone through the agonies of German-
-occupation should be entitléd to' take whatever’ property the United
States has { rozen, because of its contacts with that country. It will be
_ asserted th.aﬁ those who were fortunate enough to live outside the coﬁn;
_ try instead of sharing the suffering of those who stayed on, should- be
happy to be.given an opportunity to participate, at least financially, in
;;?.zzv_.;:ff—_ztheumater—ial:sacriﬁcessof:the:nationr:mI:t--willrbéxsaid?that;ns:abéénteé :
owner should. insist on depriving the economy of his devastated country
~ of the wealth to which he claims title, It will be argued that frozen
funds should be considered as part of the patrimony of the liberated :
, v’couvntry, thus permitting that country, as a's;overeign 'nation, to adopt

any measures it deems proper with respect to this American hoard.
We may admit that this line of reasoning is quite éppealiﬁg. It
© presents a social attitude which is addressed to.our better instincts, while
its implicit accusation of those who shirk their pre‘sume‘d'duty‘ towards "
a devastated country arouses our moral sensibilities, . Mdreover, Ameri- "';"
can economic. interests appear to be in favor of making available to the
liberated countries all frozen assets within their reach, for these assets
will enable them to buy and pay for their supplies on our market without :
requiring American loans. Such purchases would contribute substan-
tially to the reorganization of international trade and interhational mone.. 2
tary relations. o . -
Yet, tempting as the arguments in favor of recognizing wholesale -
foreign confiscation may seem, they do not withstand closer analysis, In /'
the first place, they are unpersuasive in regard to the owner of frozen -
funds who has never had anything but a business connection with the .
confiscating country. His political or economic relation to the country .
~which lodges his financial agent is certainly too tenuous to warrant his - :
forced participation in the latter’s reconstruction efforts. He has merely - o ;

P

- 91, “Whereas' the right of expatriation.is a natural and inherent right of all-
people, .indispensable to the enjoyment of the rights of life, liberty and the pursuit-
of happiness; and whereas in the recognition of this principle this Government has
freely received emigrants from all nations, and invested them with the rights of
citizenship;. and whereas it is claimed that such American citizens, with ‘their -
descendants, are subjects of foreign states, owing allegiance to the governments
7 thereof; and whereas it is necessary to the maintenance of public peace that this -

" claim of foreign allegiance should be promptly and finally disavowed : Therefore any |
declaration, instruction, opinion, order, or decision of any. officer of the United

States which denies, restricts, impairs, or questions the right of expatriation, is de-
clared inconsistent with the fundamental principles of the Republic,” - Rev: Star..
§1999 (1875), 38 U. S. C. §800 (1940). . 3 -
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ities.’ Hence, one v@rhoh decides to leave his old country and to settle else -
wh?re 1s presumed to follow a-justifiable ‘desire to free himself frbm"the
§9;gal and political powers of the Old World, - A consistent and equi
table application of this policy would require the United States to reject
all a‘ttempts of former sovereigns to withhold the préperty of forme
c{om‘lciliaries. To hold otherwise, and to affirm the existence of a con
-m}umg duty to the foreign country may, in many cases, permit foréig k>

_ mjulsgice and dis<:rifriinatior1 to follow their victims throughout’ th
world. - :

The incompatibility of foreign confiscatory decrees and sdﬁnd‘

country owes to owners of frozen property to protect theéif rights. Un
like the Ru;sian owners of American propérty at the time of the Sovie
Confiscation Decrees, the present day owners of frozen property-have ‘2
beeg 'pxjevented from obtaining these funds by the intervention of- the i}
freezing orders. Such interventiOn;was'necessary and . proper in view
f)f the exigencies created by the world situation after 1940. But by its 3
) lrzgezxgnﬁic_»n, ;A@e}'iga has made itself the trustee of these assets?; This
fact has been Tully recognized from “the inception "of the fréesing con =
trol. For when freezing was initiated, this éountriy was still strictly ol
neutral and freezing protection was, therefore, adopted solely in récog~
nition of “an international belief and international faith” in the willing-
‘ness of the United States to “protect, safeguard and secure”® alien
property from any acts of confiscation whether or not they emanated
from the enemy. Moreover, the Administration has specifically stated
that t‘he United States, in freezing foreign property, was écting in the
capacity of a trustee.** Under these tircumstances, it would be anom-
alous to permit such a trust relation to serve as a medium for putting
owners in.a worse position: than that which they enjoyed at the fime
wh?n the relationship was created. This distortion of American trust
obllgatiOns would be particularly odious since, by the intérvention of its’
~ trusteeship, America kept owners of property from employing measures °
- of self help in the safeguarding of their property: '

92. Only property of corporations which was taken V .

. cessor [United States v. Pink, 315 U. S. 203 (1942)], ogvf);ogzr?y sftgrw::}?chsur;‘
claimant appeared outside of Russia [United States v. Belmont, 301.U. S, 324
é gge?;;l?tasscﬁ:ilrlnavmgbli Xhen,.in 1933, the Soviet Union assigr;ed to the United -

t s against America 1 . * e

Series, No. 1 (1933) 28 A, J. Im.nt,?alsti?ﬁikl).(])ept' oftState, Bastern Buropean 13
- - 93. See note 13 supra.

94. See notes 12-14 supra.
94%, See note 13 supra.

.- in others, its realization will face considerable difficulties, -

1

2. Admihistraii_be Considerations

© . As a matter of administrative technique, a resolution by us to refuse

to appiy-f orgig’n conﬁscatoriy decrees to owners who are b'eyond the réach,

confiséating country. In some cases, this result can be easily accomplished; - -

a.. Individual Owners and Principals: The surrender of frozen

R

can citizens who now reside in the United States and in the case of non-

* American citizens who have resided in this country since before February

23,1942, Similar measures should now be taken for the benefit of all other

* persons who have severed their allegiance to the confiscating country, .
. whether or not they live in the United States. For all arguments which . .
" have been advanced in support of the protection of. American owners of

frozen funds apply with equal forces.to the case of any other owner of .

~ such property. Of course, it ‘will be necessary to establish definite criteria,
“in order -to-determine-in-what. situations .allegiance to_the confiscating

== e e s

‘country has actually been severed and no intention of returning to‘that -

country exists. In the case of residents of the United States, for example, -
the taking out of first citizenship papers or any other expression of inten-
tiori to remain in this country permanently, will-be an important factor:
Finally, the rights of the individual .owner should also be recognized
and no withdrawal of frozen funds should be permitted where the -
American asséts of such individual are held in the nameioff banks or
other agents domiciled in the confiscating country. e
b. Stockholders: Once the right of an individual property owner to
protection from confiscatory decree is admitted, it becomes necessary. to
examine to what'extent his rights should be protected if his frozen assets . .
are held through the intermiediary of a blocked corporation. In such cases,
the property right consists of an equity of a stockholder in frozen Ameri- .
can holdings of his corporation. Here a distinction should be made be-
tween different types of blocked corporations. Where the corporate inter-
mediary is the personal holding company of the equity owner, it would "

_appear unrealistic to’ deprive him of his rights in the American assets’

of the corporation. Ary withdrawal of frozen funds by such corpora-
tion should be prevented and it should be made possible for the owner
to «gain possession of his equity. However, where frozen assets-are

95. DOCUMENTS, su,prf; note 4, at 53, 60

/ . Ja—
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- of the'confiscating jurisdiction, will require this country to release frozen .
- funds directly to their owners instead of turning such assets over to the

: funds .,
- to individuals in whose name the funds were frozen has already been ac- .
*.complished under General Licenses Nos.-28 and 429 in the case of Ameri-

held through other corporations which are actually engaged in business.
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in the confiscating country, the surrender of their American assets to
the owners of equity interests ‘might be objectionable, For such action
would threaten the existence of enterprises which form an ihtegrél pért
of the economy of the confiscating country, These objections to the
destruction of the foreign corporation would, however, become pointless

in all those.cases in which the equity owner, under the laws .of the coun-.

try of incorporation, had thespower to dissolve the. corporate entity,

. c. Split Ownershi'p: The freezing orders provide for their applica-

- tion “to any interest of any nature whatsoever’8 of an affected national. '
+ The words have been interpreted to provide that assets are frozen not only.

where they are wholly owned by'a blocked national, but also where a.

blc_)cked national owns a mere limited interest in them. As a consequence, ~ $E
there will be many cases in which frozen assets are owned in part by !per- :
sons who are within the jurisdiction of the affected country-and in part by
others who are located beyond the reach of that country and particularl)"‘

in the United States. ‘ ST . :
' s The existence of these complementary. interests in frozen assets may
easily become the cause for additional conflicts of policies. The key

to the attitude of the affected countries in this, as in all other questions’ .
relating to blocked assets, is their need for foreign. exchange and pa;r-' :

ticularly for American funds. Because of that need, they will exercise
-pressure upon their nationals to liquidate whé.tevger American invest-
ments can be liquidated, so as to make them available to their govern-

ments. Hence, wherever such investments consist of limited interests :

in frozen assets, there will be a general move. for the institution of pro-
ceedings to separate these interests either by way of partition, or by the
foreclosure of liens, or by the settlement,of beneficial interests, or the

establishment of distributive shares. = - :

_ From the American viewpoint, this tendency, in itself, is in no way

‘objectionable. We should merely be concerned with the manner in which

‘the necessary splitting of interests will be accomplished. Thus we

should here, too, take into account the influence that foreign confiscatory _
decrees will have upon the situation. The foreign country may be in

possession of frozen property which is.partly owned by non-domiciliary -
claimants or it may acquire possession of such frozen pfoperty in the -
course of proceedings instituted in its courts or before its administra-. ¥

tive agencies. In such cases the foreign -country may well be tempted to
apply its confiscatory decrees to the foreign property as a whole without-

exempting the claim of non-domiciliaries. This temptation will be par- .
ticularly great where the. non-domiciliary claimant is a former resident

96. E. 0. 8389, § 1 (ii) [DocuMenTs, supra note 4, at 5].
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of the'éc;nﬁscating cquﬂtry. 'Finally, the _fdfé_ign "cbuntr:y.:ma'y,' ‘_'c_lécre:e.::.’_
_ that all claimants, including those who have always been domiciled in the .|

foreign. forum and subject to local laws which, in turn, may effectively o
block the use of such curréncy by non-residents. . RS o
-In all casés of this kind, the protection of those owners _
=+ “Interest who are not domiciled in the affected ‘country requires the with-
_ holding of the entire undivided asset from that country. Of course,
such withholding-in itself. is only a temporary measure which will have
to be followed by proceedings for the actual division of the various

the affected country. -A high degree ofelasticity appears advisable. In’
some cases, as in the case of the settlement of foreign ,estate"s,_proceed.-:: o
ings abroad will be the only efficient method and such foreign procedure:

* will be paid to non-domiciliaries and that payment ‘will be made in-{m—l;

" to an American public tepresentative of those claimants who are the
" objects of American protection, - :

'd. Creditors: In the case of these claims, two converging American
policies require considération. One derives from the general duty of our
government to protect domestic creditors and to assist them in collecting
their claims from foreign debtors, The other is based on the same argu-.

- the owners of frozen assets insofar as they are domiciled outside of the -~ -
* affected countries?” S o
The preceding discussion has made it apparent that limited claims’
- to frozen assets require protection from the application of foreign,con- -
fiscatory decrees and exchange regulations. It is obvious that such-de-'
. crees and regulations would be just as damaging in the case of the -
settlement of creditors’ claims. .Therefpre.the same kind of protection
should be granted to such claims. o o e
In the case of creditors’ claims, however, there is the additional need . .

97. The various formulations -of freezing ﬁurposes which have been ‘made

- funds, Moreover, the existence of freezing orders preventing owners from obtain-::
ing possession of their property, thereby imposing a duty upon our authorities to .-

tors from gaining their satisfaction during the freezing period and has thereby im-
posed a similar duty for their protection at the time of ugfreezmg. .

" United States, shall be forced to take payment in local currency of the © .° - - =

of a limited * *»

limited interests in such assets owned by residents and non-residents of .

should be -permitted wherever assurance can be .obtained thatclaims

. blocked currency. In other cases, as for example, where it is necessary : "
to foreclose a lien, it may be_ possible to have an American agency. - .’
terminate the interrelation of interests and to make the required awards_'l_f.- ER
The choice between these possible modes of procedtre will best be left ©

ments which have led ds to the conclusion that this country should protect - |

- known have always. placed creditors rights along side with those of owners of frozen

- return the property to these owners upon unfreézin_g, has equally prevented credi- -
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';a?o;xld‘s‘tiu”be in apésition to reject it as contrary to t'he public p_oh.cy./ of

" the forum.1®t With respect to bot}}_of these quf&g@ons; the_@ecisxgns
rondered with relation to the Soviet Nationalization Decrees are’ per-
tinent. These decisions have shown that the American ch;rts_, just as.

those of foreign countries, are reluctant to give extra territorial efféct

 foreign confiscatory decrees.!%? e

i fo'}ig:v:come they opposition of the courts,.fthe American govern-.
ment rﬁay act as it did in the case of the Russian Qecrees. ‘ Thus,.;r}v— ‘

stead of merely surrendering frozen assets to a ff{rexgn g_overnmgntz }t

. xhay enter into a treaty or executive agreement with the expropriating
_ country, which provides for such surrepder. Qnce the federal gover}tz—, ‘
" ment entered into such treaty or executive agreement, the .(fourts;-on the
a’uthoryity of United States v. Pink,“’"f could no longer consider, any pﬁb-
lic policy of the local forum which might be‘gont'ra’ry to the pub.hlc go }1;:);
pursued by the federal government. H_owev.er, it'is he;e sgbmxgte tha
“even sich a step would not achieve extraterritorial effect for the’forelgn

to provide for a pro rata distribution wherever the debtor’s assets are
insufficient to cover his liabilities;” Where, in such cases, the insolvent %
debtor has American creditors, this country will have to decide whether
frozen funds should be used to satisfy all creditors or whether it should 5
provide for priorities to guarantee the full satisfaction of local creditors,
~Tt is our contention that no local priorities of this kind should be given.
International equality among creditors has long been recognized, almost 42
- everywhere, as a sound international policy.?® While the freezing orders .5z5
have been in effect, this principle has been strictly adhered to and the :
" Treasury Department has consistently refused to permit the satisfaction
of local creditors if such satisfaction might jeopardize the concurrent
rights of other creditors and particularly those of foreign creditors. I
" However, this position does not exclude the possibility of granting ari- "%
other kind of preference to local creditors.” It may be advisable to pro-
vide that after the pro rata share of each creditor in the debtor’s entire.
estate has been established abroad, the American creditors shall haw_e"‘iy
preference in satisfying their full pro rata share out of -the debtor’s

&
#

© frozen assets, ‘ - . o ‘
All this can be accomplished by placing all frozen assets of the same
" insolvent debtor in the hands of a ‘public receiver. If the debtor-owner
is not domiciled in this country, then the receivership will be ancillary in
nature ; otherwise, the receiver may institute insolvency proceedings un-
der American law. In either case, it will be possible for the receiver to
provide for the satisfaction of the pro rata share of American claimants
out of frozen assets if such measure appears advisable. o

oyer i ; ission, 306 U. S. 493.(1939) ;
’ Co, v. Industrial Accident Commission, 3.06,U. S 3
: 1}&;};*52': %;:;:;ceAsgoc‘{ati;n v. Industrial Ac01dent»Commls§10n,142;9f‘¢( 1})11.4)5.’4?;52
(19359 New Nork e e iy Head, B vy snd the. Conflict of
L : n, 4 err 2. » P 14 5 :
i‘Law{vm('wSZie)' %%n%ing'L.of .e %g; Nussbaum, Public Policy in the C on}?:_ct)oﬁ Lows
) aLe L. J. 1027. S :
Rt 4?32425?%{;d{kavkazsky RR. v, N, Y. Trust Co, 263 N. X. 38, 18
N. E.(2d) 456 (1934); Bollack v. Société Generale, 263 A%p. piv. 601, 33
N S.20) 98 (st Dewte 1992, I fo 0P S0 R Tnsurene
N. Y. S.(2d) 717 (ist Dep't ; Sedgwi ] .Y S 22
’ 95: The Jupiter (No. 3) [ A
Co., [1926] 1K B. 1 afd (19271 A. C. 9 ;| No. 3) Loarl o New -
' . aff'd P.-250;: ¢f. Moscow Fire Insurance Co. V. \
Yok s ard U2 TN, 266, 20 N. E.24) 758 (1939). Bt . Aaderson ¥.
i Imaatschappij, . Y.-9, 43 N K. (1942)5
B ﬁizéeT&?E&n%?:te?i?dgirl: 315 U. S. 203, 242, 246-247 (1942). A general dis- °

IV. FOREIGN CONFISCATORY DECREES AND THE

o CONSTITUTION _

There are some indications that the United States Government will
not agree with the proposal made herein that owners of frozen funds be
protected from foreign confiscation®® Hence, it seems appropriate. to - /%
consider how American courts would react to a surrender of such funds''
to the expropriating country. ' ‘ S ' o “::,
-~ From the viewpoint of the courts, the effectiveness .of the foreign - ¥
decrees would depend, above all, on the willingness of the courts to ap- . .
ply the decrees to the facts presented in terms of jurisdiction and choice S
of law.2% Moreover, if a decree is thus found to be applicable, the courts”,

i
Td

Rt

i i 3 tions: Extra-
: i fiscatory. decrees is to be found in Borchard, Confisca :
R fd Domestic (1037) 31 Aw, J. Int, L. 675; Nebolsme, The Recovery
. of the Foreign Assets of N %ioﬁalﬁg\eqths}mgzpC o;gg;a::gs E(é'git?)of Conﬁscatbq;
1130, 1155-1162; Trotter, Extraterniona eéfaL o et o e et
. Decrees of the Soviet Government (1926 3 N. C. L. . 88, Our ot B e
" lieit 3o their application of public policy doctrines to loreig :
: Leegf’ulz};i%rlgt. égn}pzfllg Cglt)ltral- Hanover Bank & Trust Co. v. ’Sdlez?sanF 8(1253131955
Aitiengfel%%ch?ggé)ls F't S:ilg%cc? 27299( SU Dé 1\5]'5755‘1{(' 1533?’ Gaoo'dﬁan v.' Deutsche
{astische T hen G e 166 Misc. 509, 2 N. Y. S.(2d) 80 (Sup. Ct..
- Atlantische Telegraphen Gessc]lscha t, ] X 1sc.A >, MO{NEY‘ S.2d) 80 (500, 53
1938) with the foreign cases d1§cussed in Nusss tU f’ oey i Yoz L. 7.
" 448 f: Nussbaum; Public Policy & the Conflict o 0 yae L J.
V “1037- is artick sumes that foreign exchange decrees of foreign
}Oz?s’digt)?znsl 0?5;’0{'211‘:1 135 egfé; eaf?éci persons outside of the foreign ;urxgdlctziq, age
N ég;‘ﬁscatory’gn nature. See supra pages 1;%:;—)15241 3‘\. Cﬂmllai gsosglolr; ;s Ifaszn 58y- -
: ; triction, . Comp. LEg. . L. 54, 58;
s ?1? rsi{;, ‘}i::cr egéqi?. ?:f;if”r?:t’eRgé ,ﬂ EZ:)%:: (C'ttfrency Restrictions and the Conflict of. .
L Lows (1936) 52 L. Q. Rev. 4743 Nussbaum, supra, at 1049. - o
© %103, United States v. Pink, 315 U. S. 203 (1942). .

ST 33133

. 98, See Nadelmann, Foreign & Domestic Creditors in Bonkruptcy Proceed- -, 59
ings: Remnants of Discrimination? (1943) 91 U.'oF Pa. L. Rev. 601. ' R o
© 99, See supra, pp. 153-156. For indications of a similar attitude on the part = "’ 1
of the British Government, see N. Y. Times, Feb. 6, 1945, p. 10, col. 3. B o
.- 100. Legislative jurisdiction is a due process requirement even in an interpa-
tional situation. Home Insurance Co. v. Dick, 281 U. S. 397 (1930) ; ¢f. Pacific Em- " ;

>

cussion of the refusal, of foreign courts to accord any extra-territorial effect to
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decreel®* because the Fifth Amendment of the Constitution would serve

as a safeguard for the American property rights of the affected own-

- ers.1%  Frequent intimations that the Supremacy Clause of the Constitu- .
tion%® puts the terms of a treaty beyond constitutional guarantees!®”

aré not in conflict with this proposition. L

The Supremacy Clause establishes the supremacy of acts of the
-national government over those of the state governments.1% It specifies

_ 104. Of course, it is not suggested that the Fifth Amendment is 4 limitation on
the activity of a foreign government. United States v. Curtiss-Wright, 299 U. S.
304 (1936) ; see American Banana Co. v. United”Fruit Co., 213 U. S. 347, 356

(1909) ; cf. Downes v. Bidwell, 182 U. S..244 (1901). Nor is it suggested that the

effect of a foreign decree upon property palpably within the confines of the foreign
government need conforin to the Constitution [QOetjen v. Central Leather Co., 246

U. S. 297 (1918); Banque de France v. Equitable Trust Co, 33 ‘F.(2d) 202 '

(C. C. A. 2d, 1929) ; Salimoff & Co. v. Standard il Co,, 262 N. Y. 220, 186 N, E.
679 (1933)] or even to our public policy [Luther v. Sagor [1921] 1-K. B. 456].
_This discussion considers foreign decrees only to the extent that their effectiveness
_depends upon American action, by way of treaty or executive agreement, which
affects American property. The fact that the substance of the treaty or agreement
derives from foreign legislation should not preclude the applicability of the Con-
stitution to American governmental action affecting property in the United States.
Cf. Note, Confiscations and Corporations tn Conflict of Laws (19393 5 U. or Chur
- L. Rev, 280, 294 ) - . o
105. See Cowres, TrEATIES AND CONSTITUTIONAL LAw : PROPERTY INTERFER-
. ENCES- aND DuE Processes oF Law (1941) passim; McCLURE, INTERNATIONAL
ExEcUTIVE ‘AGREEMENTS (1941) 294; Bearp, Tue Repusric (1943) 212-220; Tre
Feperartst No. 75 (Hamilton). - - .
106. U. S. Const, Art. VI, Clause 2: . : '

i “This Constitution and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made, under -
the Authority of the United States, shall be the supreme Law of the Land;
and the Judges in every -State shall be bound thereby, any Thing in the Con-
stitution or Laws of any State to the Contrary notwithstanding.”

107. Ware v. Hylton, 3 Dall. 199 (U. S. 1796) ; see Missouri v. Holland, 252
U..S. 416, 433 (1920} ; Santovincenzo v. Egan, 284 U. §. 30, 40 (1931); Corwix,
Tue Preswent: OrrFice and Powers {2d ed. 1941) 252, It has been suggested
[United States Brief, U. S. v. Pink, p. 40, note 12] that there is an -additional basis,
outside of the Supremacy Clause for the exercise of the treaty power:

“It is at least arguable that just as the powers of external sovereignty of
the Federal Government do not depend upon a constitutional grant . .., so-
the supremacy of any act of the political departments in this field should be
implied without regard to the Supremacy Clause.” o

A reply to this argument, which is also based on extra-constitutional considera-

tions, may be found in Downs v. Bidwell, 182 U. S. 244, 294-295 (1901), where it

was pointed out that, regardless of the applicability of the Constitution to 3 specific

fact-situation, officers of the American Government lack power to act contrary to

certain fundamental human rights at any time. Cf, Note, The Supreme Court of

tgﬁ;; (é;{agesd4 35 totes during the October Term, 1942 (1943) 43 CoLumsia Law Rev.
s .

" 108. In addition to-establishing the supremacy of the National Government, -

the Supremacy Clause, by its reference to “statutes . . . made in pursuance of the
Constitution,” is also one of the bases for the doctrine of judicial review. Marbury
v. Madison, 1 Cranch. 137, 180 (U. 8. 1803), If the Supremacy Clause were the sole
basis for the doctrine of judicial review, then it might be considered to require the
exemption of treaties from judicial review, However, Marbury v. Madison derives -
the power-of judicial review from more fundamental grounds, and it cites the
Supremacy Clause merely to support the general proposition that judicial review is
an essential element of a constitutional government, Therefore, it must be concluded

. that a federal sté.ttite‘bin&s the states only when it is “made.in pursuance

* insures no more than that a statute “made in pursuance of the United "= ~. "3
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of the United States Constitution,” while a treaty binds the states if made.
“dnder the authority of the United States.” Thus, the Supremacy Clause. .

States Constitution” will be superior to any State action.1%? Simi}a;&; the
Clause insures no more than thata treaty made “under the authority of the
United States”, is superior to State action. Therefore, the language of _the
Supremacy Clause, in respect to treaties, «establishes o.nly‘that the ;Stgtesa,\ o
are bound by them, regardless of whether such treaties conform to the

Constitution. 110 But the Constitution and its Amendments are devoted to-

 the protection of individual rights as well as to the distribution of powers: ' S YE

between the States and the Union. Therefore, it seems to be unwarrantqd
to-argue that merely because the Supremacy Clause rejects other-consti-

. tutional limitations in the course of defining an aspect of the federal sys- -

tem of government,''* a treaty may disregard theg,e goqst}thﬁonal @imi‘ta- B
tions which pertain to the rights of individuals. Such a w1d‘e const'rugt‘lpn. S
of the exemptions granted by the Supremacy Clause is partlcu.larly OTD'jeS:-

tionable in view of thie language of the Fifth Amendment which does not

{ ies are just as subject .to judicial review as any’statute would be. It is s
;%%Evsgiﬁssthat liriarshall hiinself was probably convinced tba_t tl‘(jﬁatl% a:rgdsglggsct IR
to judicial review. COW(I:ES, aﬁ. ?01‘3 st;{l)ga(ngteslog,ggg)l()g—‘103 : :;g icg-themrtitimiah:: o

(= 1 Cranch. X | . 3 o
;'ivseghggn’?ge%e%%gé rights of its citizens, it is not for the court, but the Govern:
ment, to consider whether it be a case proper for compensation, ) rates to con

<109. It should be noted that the general proposition requiring slt}a uges 0 con-,
form to the Constitution, is not derived from the Supremacy Clause but hr'?ig?o 150
.Constitutional - considerations, - ‘Thus ‘in Marbury v. Madison, 1 Cranch, o e
(U.-S..1803), Marshall, C. J., bases the supremacy of the Constitution. ov%] s aS s S
upon principles intrinsic to government under a written Cpr}stltfut}x‘lon. Mer h:rll R
premacy Clause is mentioned only at the conclusion of ‘the opinion Wi ere Marshal
remarks: - i . B
TeTt ntirely unworthy of observation, that in de.clarmg.whas .

sflall I}ge'lsthilsgu;x?;mz La»\j;’ of the ‘1and, the constitution itself-is ﬁtl'g,t T,?nﬂ ,
tioned ; and not the laws of the United States generally, but those only which

- shall be made in pursuance of the constitution, have that .ranl‘i; United States
" “Thus, the particular. phraseology of the constitution of the mtle] 'Etlt s
confirms and strengthens the principle, supposed to be essqnt}al Eio i wri Sn\ )
cogstitutions, that a law repugnant to the constitution 1s void; and ¢ at‘co.ur S,

as well as other departments, are, bound by that instrument. o .

“The rule must be discharged.” ) .

: iscernible constitutional guaranty ‘protecting the rights of the S
Statés1 Of'n;lx‘xﬁls:h%nlﬁa?ional Government's exercise of its treaty power would seem .to L.
-be’the provision that the President “shall have Power . .. to make T;\eatxefi péoz— . .
‘vided two-thirds of the Sgnlzzrtor564p1&ejsen;; concur, . . . U. S. Coxsr., ART, 82,
; 0. clay).s . . o, .
Clwimlel2 ’A'{lﬂoEf fﬁ?ﬁ;\éﬁg treaty casesy involve a conflict between a.treaty and state -
law United States v. Pink,.315 U, S. 203 (1942); Guaranty Trust Coé4v, gz%tec}
Staies 304 U. S. 126 (1938) ; United States-v. Belmont, 301 U. S. 324 ( 2 3)3é
~Santm;incenzo v. Egan,-284 U.-S. 30 (1931) ; Asakura v. Seat_tlg, 261.? I{z >- 332
(1924) ; Missouri v. Holland, 252 U. S. 416 (1920} ; Hauenstein' v. ynHaxln, 0.
U. S. 483 (1879) ; Hopkirk v. Bell, 3 Cranch. 454 (U. S. 180t_5) ; Ware v. Hy t.on,.,

Dail 199 (U. . 1796). . . B 331324
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: from securing. for itself and our natxonals przonty agamst such credltors And
it matters not that the procedure adopted by the Fedeml government is glob-
. ular and mvolves a regrouping of assets. i1 .

allow of any qualification or exceptxon for treaties or executwe agree- .
‘ments. - ’
~* Scholarship in the field of consntutxonal history and law fully sup-
ports the position just taken.’? Discussions at the various State Con-
~ ventions which met for the adoption of a Federal Constitution indicate
the views which the framers of the Constitution had in regard to the --
Supremacy Clause.-. They did not think that the Clause would permit the -
unreasonable deprivation of private rights by the use of the. treaty -
-power and they felt that the Fifth Amendment would provide the neces- . "
sary protection against such a use.?*® Moreover, a careful analysis of
the case law'* up to 1941 has revealed that, with the possible excep-
tion of Ware v. Hylton}'s the Supreme Court can be said to have con- | -
sistently applied the due process clause to treaties.}9
Nor does the decision in United States v. Pink,*'7 warrant the con-
_clusion that there are no due process limitations to the use of the treaty
power.. In that. case, the court expressly recognized that the Fifth "3
Amendment wasa limitation to an enforcement by treaty of Russian de- .’
crees of confiscation. Mr. Justice Douglas, after specifying that the =~
case involved a contest “between the United States and creditors of the
Russian Corporation who, we assume are not citizens of this country and = -
whose claims did not arise out of transactions with the New York -
branch”*** stated: :

Aside from construction, hlstory and precedent pragmatxc con51d-' ,
"' erations also appear to require that the treaty power be limited by the

due process clause. There can be .no doubt that the natxonal govern- -
- ment, in order to effectively prosecute the foreign affairs of 'a country, -

a federal system. On the other hand, no practical necessity arises from .-
the conduct of our foreign affairs, as distinguished from the conduct of -+
" domestic affairs, to require disregard for constitutionally protected prx- '
vate rights and libertiés. N
‘It is submitted, therefore, that a'treaty purportmg to give eﬁ'ect to
a foreign decree of confiscationn of property in the United; States can - .
achieve no more than the overriding of state laws and pubhc pohcy of.a
. state forum.120 Such a treaty would not eliminate the necess;ty of meet-
" ing the due’ process requirements of the existence of legislative Jurxs- E

. which might be taken under the decrees. K o
) Of course, the Administration may proceed to express 1ts recogm-['

tion of forelgn expropriatory decrees in’a manner whxch is less formal =
than-a treaty or executive agreement, For example “such’ recognition

“ .. aliens as wcn as citizens are entitled  to the protection of the Fifth might be incorporated in departmental. rules and regulatlons ‘Such -

. Amendment. . . . A state is not precluded, however, by the Fourteenth Amend- rules and regulations would probably be_ accepted by the- courts as.
~"'ment from according priority to local creditors as against creditors who are . ecuti deter atl o f our forei olic articularl
" nationals of foreign countries and whose claims arose -abroad. .. . By the + an executive: ermination o u gn policy,. partic ary

same token, the Federél government is not barred by the Fifth Amendment k view of the readiness of the courts to accept even less formal expres' -

112, See the careful h1stor1cal and legal’ mvestlgatxon by COWLF_S, ap cit, -,
supra note 105, passim. .
113, Id,, Chap I1; Fiedler & Dwan, Tke Extent of the Treaty Making Power, :
(1939) 28 Geo. L. J. 184 185, .
: 114, CowLes, op. cit. .mpra note 105, ;&as:em )
115. 3 Dall. 199 (1. S.1796). - - o
. 116. Scott v. Sanford, 19 How. 393 (U. S, 1857); Mayor, Alderman & In- -
habitants of New Orleans v. United States,- 10 Pet. 662 (U. S, 1836); United . :;
_ States v. Pink, 315 U. 5. 203 (1942) ; cf. Gray v. United States 21 Ct. Cl. 340, 392
(1886) ; Meade v, United States 2 Ct. Cl. 224, 275 (1866) 27 Ors. A1’y GFN' -
(1909) 327, 331; see United States v, anesota, 270 U. S. 181, 208 (1926);
Asakura v. Seattle, 265 U. S. 332, 341 (1924) ; Downes v. Bldwell 182 U.'S. 244
<204, 298-300, 310-311, 370 (1901); Geofroy v. Rxggs, 133 U. S. 258 267 (1870);
gsryovg% v. D1118c5}136)sne 19 How. 183, 197 (U. S, 1856) Doe v. Braden, 16 How. 635
© 117. United States v. Pink, 315 U, S, 203 (1942). See Borchard, Should the.
Executive Agreement Replaoce the Treaty? (1944) Am. J. Int. L, 637, 641 -643;
~ Borchard, Book Review (1943) 33 Am. } Int. L., 179, 180; Borchard Extraterri- -
torial Conﬁscatwn (1942) 36 Am, J. Inr. L., 275; Jessup, The Litvinov Assignment
" and the Pink case (1942) 36 Am. J. INT. L. 282. . :
118. 315 U. S. 203, 226 (1942),

119, Id. at 227-228. . L ) _
120. See note 111, supra. Not even the dissent by Chief Justice Stone in
United States v. Pink, 315 U. 5, 203, 242 (1942) denied the power of the National
Government to override state laws by treaty or executive agreement. The Chief
" Justice felt, however, that a clear expression of the intent to override state policy
should appear from the acts of the National Government., On the general question .
of the search by the Court for an-expression of an intention by the-National Gov-
ernment to occupy a field in which the states might act, see Lyon Old Statutes dnd
New Constitution (1944) 44 Corumsia Law REev. 599, 620 et seq. . .
) Note that this article does not discuss whether, as 2 matter of mtematxonal
law, “a State can validly bind itself by treaty to transfer to another State property .
of any kind belonging to its nationals, whether that property be situate within the .
“territory ‘of the transferor State or not.” [McNair, The Effect of Peace Trealies
- . Upon Private Rights (1941) 7 CAMB L. J. 377, 388]. Assuming, for the sake of

* argument, that international' law is in conformlty with that statement, the result,
as far as Amercian courts are concerned, would only be that the United . States Gov- .
ernment, having entered into an Obhgatlon, valid in international law, has no Con-.
sututlonal power to earry, it- out by action against individual property- owners -
within its domain unless it can provide for just compensation. See Cowles, 0. cit,

. supre note 105 at 77 et seq., 296 et seq. - L
A . Ry 331325‘4 o
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sions of such determination!?® However, it is clear: that here again
fundaniental American notions, constitutional or otherwise, of the ‘sanc-
tity of ptrivate property, will carry considerable and probably decisive
weight for the courts.*#® . \ X - :

Even if the proposition is accepted that the Fifth Amendment applies
to foreign confiscatory decrees; it remains to be considered whether the

ordinary definition of “confiscation” can be used as a standard for acts

committed in the conduct of American foreign affairs. This question
has been raised by those who interpret United States v. Pink'?® as hold-
ing-that where the United States, as assignee, and not the confiscating

* country ‘itself, obtains the benefits of a confiscatory decree, the Fifth .

Amendment is insufficient as a safeguard for private property.}?* Such
a construction of United States v. Pink, however, would fail to appre-
‘ciate the emphasis which Mr, Justice Douglas laid upon the fact that

the United States, as an assignee, was merely achieving the subordina- .

121, Judicial deference has been paid to informal, particularized "political de-

terminations of the Executive Department in matters of foreign policy. Thus, con-’

siderable weight is given to “suggestions” by the Attorney General of the Uhited
.. States or his officers as to the existence of a sovereign interest in a matter for

litigation. Ex parte Republic of Peru, 318 U. 5. 578 (1942); see¢ Republic of
Mexico v. Hoffman, U. 8. Sup. Ct,, Jan. 11, 1945; Companig, Espanola de Nave-
gacion Maritima v, The Navemar, 303 U. S. 68 (1938) ; The Schooner Exchange v.
McFaddon, 7 Cranch. 116 (U, S. 1812). But ¢f. Lamont v. Travelers’ Ins. Co., 281
N. Y. 362, 372. 24 N. E.(2d) 81 (1939); Deak, The Plea of Sovereign Immunity
and the New York Court of Appeals (1940) 40 Corumpia Law Rev. 453. The
courts have also shown some tendency to enforce the public policy implicit in the
executive freezing orders. Feuchtwanger v. Central Hanover Bank, 288 N. Y, 342,
43 N, E.(2d) 434 (1942) (imposition of a resulting trust on frozen assets by court
order was permitted when no objection thereto was set forth by the Treasury) ;

Polish Relief v. Banca Nationala a Rumaniei, 288 N. Y. 332, 43 N, E.(2d) 345 s

(1942) (the policy of the Treasury Departmerit to permit the establishment of jur-

isdiction in rem by levy of a warrant of attachment on frozen funds was adopted _ o

by the court). In the recent case of Singer v. The Yokohama Specie Bunk, de-
cided by the Court of Appeals of New York on November 30, 1944, the Court
granted a claimant the status of a- preferred local creditor over the objection of
the Treasury Department. It should be noted that there was here involved a debtor
whose assets were being liquidated by the New York Superintendent of Banking,
so that the freezing system was not in operation. A refusal to admit the claimant in
this fact situation would have excluded him permanently. For a similar casc see De
Cuevas v. Altschul, N. Y. L. J., March 15, 1944, p. 1022, col. 6 (Levy, J.). In any
event, the outermost limits -of judicial deference to informal declarations of policy
by the executive branch of the government remains undecided. See Anderson v.
N. V. Transadine Handelmaatschappij, 289 N. Y. 9, 20, 43 N. E.(2d) 502 (1942);
Kuhn, Effect of a State Deportment Declaration of Foreign Policy Upon Private
Litigation (1942) 36 Am. J. InT. L. 651; Note, Conflict of Lows and Nationaliza-
?g% 70}‘ Foreign Corporations—E ffect on Legal Assets (1943) 9 Contem. L. Pam, 1,

- 122, See Anderson v. N. V. Tvransadin'e'Handelmaatschappij, 289 N. Y. 9, 20, .

43 N. E.(2d) 502 (1942). . .
123. 315 U S, 203 (1942). o " L
124. Borchard, Extraterritorial Confiscation (1942) 36 Am. J. Int. L. 275,
%%g-ZSI ,29 ::g.z_gissup, supra note 117, at 286, But see McCLURE, op. ¢it. supra note
“at 293794, : ‘ A

"'6f its-corporations, is not a matter for judicial consider_at_iqp hei;e. e
‘It has already been shown that in United States v.. Pink, what an-
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o )

tion’ of -claims ‘of foreign creditors to those of: local creditors.*?? .. His

opinion relied upon Disconto Gesellschaft v. Umbreit**® fox:. the‘prc;gos‘i-
tion that a preference for local creditors, as against foreign creditors

whose claims arose abroad, is not confiscation prohibited by the Fifth or’

Fourteenth Amendment.12” ~Hence, United States v. Pink _goes o,

further than to.permit the American enforcement of foreign confiscatory

decrees where such enforcement serves merely-to achieve the constitu- . .
tionally permissible end of subordinating foreign c;eghtq_rs to lo?al crec}— o

itors. - : L ‘
" United States v. Belmont'8 is the basis for the assertion of another
limitation- upon the effectiveness of. the Fifth  Amendment as-a safe-

. guard for American property.i29 In that case Mr. Justice Su'therlagd
remarked; by way of dictum, that “whatever another country hias done -

in the way of taking over the ‘property of its nationals, and’ especiszti)lly
‘ ) 111

* sther country has done “in the way of taking over the property of its na-

tionals” was made a matter for judicial consideration where su‘chg'c'»ti{dn. ;
~was enforced by the American government. '3 . It is, further@pref. well w

established that non-resident aliens are entitled to, the protectxcj.n"pf ’Ehe
" Fifth Amendment.132 | Hence; the only doubt rgised by the d;ctun:;:of -
' Mr. Justice Sutherland is whether there is a special reason for denying

. to the American property of a foreign corporation the protection which

. is granted to American property of individual alien owners.

.

Foreign corporations have frequently been treated by ‘our ‘courts

as distinct from alien individuals.!®- Conceptually, this distinction rests

on the notion that a foreign corporation is an indivisible entity which is

125. 315 U..S. 35% 221236?52 (1942). o IR
g‘; %:(}8 8arsk v. Willard, 294 U S. 211 ( 19‘35)‘; see Note, supra note 121, at
21: : : ’ : -

L Pi vemedy in-American courts and against assets located in this
*f«;ﬁt:; eist}rlxz:att quaezfggt;d by the. ‘due process clause’ to aliens for the SﬁtlsfaC'.
- tion of foreign rights. Being established under foreign laws, SuChhngd ts are
substantively beyond the reach of legislatures and_courts here. The doct%ge
* of forum non conveniens thus simply permits impairment of the remedy. e
- doctrine may be justified on the ground that the parties against whom it mag
be applied rely on the law of the country where the}r cause of action accrued .
- and not on Tf}heslagvz 4of('1t?91§“7f)0rum:’ ’ e :
28. 301 U. S. . o B
%Zg S ele, ¢.g., Note (1938) 5 U. or CHL L. Rev. 280, 204-205. - -,
130, 301 U. 8643%2;5 332 (1937). . S
31. See pp. 164-163, supra. . - - - ,
I132. Russign Volunteer Fleet v. U. 8., 282 U, S, 481 (1930).A S Cox
133. See HENDERSON, PosITioN oF FOREIGN CORPORATIONS IN AMERICAN

_.STITUTIONAL LAW (1918).

i §* ?7"‘331326;  1f
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excluswely the creature of the place of its mcorporatlon 134" Practically,

this distinction rests on considerations of forum non conveniens 8%’
~But neither of these bases for distinction carries much persuasive
~ force when matters of public policy are at stake. They failed to deter
the courts in cases which involved the vigorous prosecution of the war.
Thus, “corporations-in-exile” "have been considered to be so “disen-
tangled” from the place of their original incorporation as to bring them
without the scope of the provisions of the Trading With The Enemy
Act¥®  Similarly, a corporation which changed its seat to'a place be-
yond the frontier of the country of incorporation, has been considered
not to be bound by the laws of an enémy who occupied that country. 137
On the other hand, where the personnel or activity of a corporation
shows definite association with the enemy, it is not material that the

‘corporation was incorporated in a friendly country and it is treated as”

being subject to The Trading With The Enemy Act. Noteworthy, too,
is the increasing tendency in our law to “pierce” the “corporate veil’’13¢
and to examine the “internal affairs of a foreign corporation,”3®

* It seems hardly possxble, therefore, that the concept of an 1mpene-
trable fore1gn ‘corporation can be successfully raised to prevent the pro-

tection of .its stockholders and creéditors from foreign confiscatory de-

-crees if such protection appears otherwise to be requ1r,e5 under the
Fifth Amendment or our public policy. Thus, the fortuitous circum-
stance that sometime in the past American assets were placed in-a per-
sonal holding ‘company abroad rather than in an individual account,
cannot possibly be of great significance in affording protection under the
Fifth Amendment. Not even tax liability is made contingent upon such
- an inconsequential distinction, On the. other hand, it can be expected
that most owners of -stock in other foreigm corporations will be com-
- pelled to share in the economic burdens imposed upon them in the course

of the reconstruction of the country of incorporation. Evidently the

protection of the Fifth Amendment; as well as the enforcement of
American public policy, is contingent upon the weight of the economic

134. E.g., Bank of Atwusta v. Earle, 13 Pet. 519 (U S. 1839).

135. E.g., Rogers v. Guaranty Trust Co., 288 U.
Knox Terpezone Co. 215 N. Y. 259, 109 N, E. 250~ (1915)

136. Chemacid, S. A. v. Ferrotar Corp., 51 F. Supp. 756 (5. D. N, Y 1943).
But cf. Drewry v. Onassxs, 266 App. Div. 292 92 N.Y. S.(2d) 74 (1st Dep't 1943). -
_See, generally, Note, Corporations in Exile (1943) 43 CoLumsia Law Rev. 364,
1943%37 See Chemacid S. A. v. Ferrotar Corp,, 51 F. Supp. 756, 759 (8. D N.Y.

138, ‘See the cases discussed in Note, Corporations in Exile’ (1943) 43 CoLum-
s1A Law Rev, 364, 373, 374

139. E.g., Prudence Realization Corp, v. Geist, 316 U. S. 89 (1941) ; Con-

sohdated Rock Products Co v. DuBo:s. 312 U S. 510 (1940), (1941) 41 COLUMBIA
Law Rev. 672. .
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» or pohtlcal contacts between the frozen asset and its.owner and the for—~

eign government. Hence, where the foreign corporation in questlon A

forms an ‘integral part of the foreign economy, the contacts betwéen the L B
" corporation and the foreign country should outwexgh those which ;he

stockholder has established for himself outside of that country. “On the |
“other hand, where, under the provisions of the law of 'the country of -
incorporation, | the stockholder in question has the power to d1ssolve the
corporation, a desire of that country to protect the corporate entity can - .
properly be disregarded and the non- domlcrhary stockholder capﬁ})e per-

mltted to clalm his equity in the frozen assets of the corporatron

V. SUGGESTED PROGRAM

The following program for an.unfreezing order will demonstrate

that the conclusions reached in this article can be carried out wathout ‘ :

‘\! .

serlous admmlstratlve difficulties; ) ‘ . ' ‘
"Provisions will be made for three dlﬁerent proceedmgs One“pro- :

ceedmg - will serve to supplement the terms of treaties which prov1de for |

the release en bloc of frozen assets belonging to domiciliaries of the treaty

’ makmg power (Treaty Claims Proceeding). Another proceedmg will be

‘applied in all cases in which no release en bloc of frozen assets is possrble )
* because claims of persons are involved which should be protected from -

" the effects of confiscatory decrees of the treaty-makmg power. This

" proceeding will provide for individual adjudication of claims (Individ-
ual Claims Proceeding). A third ~proceeding will be available for the
discovery of enemy property among frozen assets (Custodian’ Clalms A
Proceedmg) In connection” with- the second proceeding, it will be

necéssary to .establish two new agencies within the Treasury Depart— L
" ment: One will be a Trustee of Foreign Property who will represent,

the interests of individual claimants; the other will be a Forergn Prop-

“erty Arbitration Tribunal which will adjudicate conﬂlctmg claims of i m; '
* dividual clalmants whenever necessary. In addition, use will be made o ‘
the existing Claims Committee of the Alien Property Custodian for the
d’etermmatron of d:sputes arising in the course of Custodian Claims Pro-
ceedmgs The overall administration of unfreezing will remain in the
“hands of the Foreign Property Control’ varsmn,of the Trerxsqry'De- ‘

. partment
A TREATY CLAIMS PROCEEDING

1 Upon the conclusion of a treaty with a blocked country, property

frozen under the freezing order in which that country is designated (desig- . ..

nated country) wxll ‘be released to the latter if it files with the Forergn .

140. See supra p.'158.

© 331327
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Property Control Division -a certificate stating that upon -examination
of the facts it has'found (a) that the owner of the claimed property
as of the effective date of the freezing order (‘‘original owner”} was
on that date, and is on the date of the filing of the claim, a resident of
the designated country, and (b) that on the effective date no other per-

“ son owned an interest in the property. . If on that date one or ‘more other - -

persons, did own an interest in the property, then additional certifications

will be required stating that the original owners of ‘all interests in the‘~ EE

property were, on the effective date, residents of the designated country,
- and that on the date of the filing of the claim they stlll are such res-:
idents, :

2. Simultaneously with the filing of a claim hereunder a notice of_

. claim shall be served upon the American holder, custodian, debtor, or
transfer agent as the case may be. (Cf. B. 2 infra.)

8. Whenever a claim is filed in an Individual Claims Proceeding (see- :

infra), the. property affected by such claim will be exempted from the

Treaty Claims Proceeding. If such property, at the time of the filing of

~ such claim, has already been released to the designated country in ‘the-
Treaty Claims Proceeding, that country will be required to make restrtu-:
tion to the successful claimant. , . y
4, Nothing herein shall prevent the mstltutron of Custodian Claims
Proceedings with respect to any ‘property which" may otherwise be sub-
]ect to Treaty Clarms Proceedmgs

B. INpivipuaL CLA!MS PROCEEDING :
1 Within a certain period of time, individual claims may ‘be filed
with the Foreign Property Control Division by any claimant as defined
in paragraph “3"” hereof who, on the date of filing, i3 domiciled in a
country other than the designated country. Such individual claims may
be ﬁled whether or not a treaty has been made with the designated country.
2. Simultaneously with the filing of such claim, a notice of claim
shall be served upon-the American holder, custodian, debtor or transfer.
agent, as the case may be. As soon as the latter finds that- notices of
claims to the same property have been filed, both in a Treety Claims
Proceeding and in an Indiyidoal Claims Proceeding, he will notify the
Foreign Property Control Division and the latter will thereupon exempt
- the property from the Treaty Claims Proceeding.

3. The following parties may be clalmants in Individual Clarms Pro—
ceedings:

property in' their own names (ownership claims).

S ,stances :

(a) Individual owners of frozen property who’“hold such

'

. ‘(b) Persons whose frozen property is not held in thexr own ,
:namies and all owners of'a limited interest in frozen property, ‘such as
* co-owners, owners of residuary interests, owners of beneficial in-

;udgment liens of crecirtors (split interest clalms)
(¢) Stockholders of a: corporate owner -of frozen propertyﬁ
(stockholders claxms) but only in one of the followmg two" in-

(1) Where the corporate owner ‘is a personal holdmg‘

by the regulations. . 5
‘ (ii) Where the claxmant or. groups of claimants, under
the laws of the country of incorporation, can bring about the'lig-.

L ‘the extent of the equity interest of the claimant in the frozen
.". property of the corporatlon and to the same extent such property
~ will be subject to a lien in favor: of the claimant.- W

" cluding judgment creditors (creditors claims).’

(a) Rejections. Within a certain period of time, the ‘trustee’
rnay réject any individual claim if such claim fails to disclose facts

the claimant.

~ been filed, the T rustee will release the property. Where cldimis a;e
_contested or where split interests exist, the trustee will elther sub-

“ gate their dispitte in the.courts of the designated country. ‘He will
_choose the latter alternative in cases in which adjudication abroad,
in his opinion, will bring-about a more efficient administration of
justice, as where frozen property constltutes part of a frozen trtret

or estate.

\-

.. ition of an anc111ary receiver of the corporate assets. He may
await the outcome of a foreign liquidation proceeding and then dis-
tribute the frozen property in accordance with due process of law.
In cases in which the designated country fails to “bring abotit an equl-

', THE UNFREEZING OF FOREIGN FUNDS rrt,: o

terests including redemption interests, ‘and .owners of liens except‘.'x

uidation of the corporation, These claims will be recogmzed to

“as specified in the regulatlons concerning the residence, ¢ 1t1zensh1pv ’
and political association of and the manner of acqulsrtlon of tltle by S

(b) Ownership claims and splzt interest claims. Where' an un- A
contested claim to an undivided ownership in a frozen asset has .

‘. mit. the case to the Tribunal or he will instruct the- partles to liti-

: eorporatlon within the meaning of definitions’ to be estabhshed ' ’

4. The ’I‘rustee of Foreign Property (the. “Trustee”) w111 brmgm‘ o
» about the settlement of individual claims in the following manner:

(c) Stockholders claims. The Trustee wﬂl assume the po- N

- (d). Creditors of the’ ‘ofiginal owner of frozen property m~f; R
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“table liquidation of the .corporation, he shall pro;eéd to ‘dist'rilhmte.
the frozen property among all stockholders in the manner of a
statutory successor. He may agree with the designated country onan’

equitable settlement by the latter of all stockholders™ claims for the

purpose of avoiding liquidation of the corporation against the wish
of that country. ' : A ’
) (d) Cy‘editors Claims Proceeding. Where creditors claims are
“contested, they will be adjudicated in a manner corresponding to
the adjudication of contested ownership and split ownership claims..
. If the debtor is insolvent, then the Trustee shall act as receiver
of the debtor’s frozen assets. If the debtor is-domiciled in this
country, insolvency proceedings will be instituted under our laws.,

Otherwise the Trustee will assume the position of an Ancillary Re-' -

ceiver who will satisfy claimant creditors. out of frozen assets to the
extent of their pro rata share in the debtor’s entire estate, but such
" shares of American creditors shall be paid first. Where no proceed-
-ings are instituted at the debtor’s domicile, or where the Trustee
-finds that the laws of the domicile discriminate against foreign .
" claimants, he may establish the pro rata shares.of creditor claimants _
on the basis of a fair estimate of all assets and all liabilities of the
debtor. '

creditors whose claims originated from transactions arising in this
country; (bb) all creditors who are citizens of or domiciled in the
United States; (cc) all creditors who, prior to atcertain date, have
obtained a final judgment against the debtor in an American court
or who have instituted action. against the debtor in such court, if
“such action has been stayed as a result of the war.

Ownership claims and split interest claims shall be subordinated

" to creditors” claims. 3 -

C. CusTopiaN CLAIMS PROCEEDING ,

(1) The Claims Committee of the Alien Property Custodian may
determine that an interest in frozen property is enemy owned if it was
owned on the effective date by an enemy country or national, or if it was
subsequently acquired by such enemy country or national. '

© (®) Proceedings for such adjudication may be brought by the Alien

Property Custodian or the Foreign Property Control Division. They

-may also be brought by a designated country if a treaty made with that
" country so provides. . ' : '

The term “American creditors” shall mean and include (aa) all N

T
¢

: :(3,) The term “enemy” shall.be df:ﬁned as including : o
‘ V (1) Any resident of former enemy territory exceptthose

. timé to time by proclamation of the President. T

.- (ii) Other persons, independent of their residence \yh?,:
by overt or covert acts, have shown theilf adherence to cer.ta_m
eriemy organizations, which prganizations shall be determined

from time to time by proclamation of the Prgs.idgnt. ,

frozen property is e

éxcept where the Claims Committee finds that such intgregt d1d pot_ ‘

. originate in the economy of the designated country. L
-(5): In all other cases, interests determined to be enerr‘ly oymed
- shall be vested by the Alien Property Custodianjpen41ng ﬁ_nal,dlsposal by

" Congress. - » : o S B
- (6) Custodian claims’ take _precedence ovér treaty c}alms an_d in-
" dividual claims.’ They are subordinated to the rights of any claimant

.

" creditor and to the rights of a receiver or trusteein bankruptcy of t‘h>e |

property, of the owner. .

H

4 . P V s ' £D COUNTRIES
D. SpeciaL ProviSIONS TO APPLY IN THE CASE OF AFFECTE! »

Wit WaicH No Treaty Is CONCLUDED o
1 Nbfhing shall prevent the bringing of Individual: Claims Pro-

ings in such cases.

2. The President may; by p’f‘oclamation, admit the Unit_ed Nations
post-armistice authoritids in Germany as parties to proceedings before

the Claims Committee. If, as a result of investigations carried on by

these. authorities, property interests shall be determined to be enemy in-
Custodian but shall be turned over to these authorities.'

S ‘ E. UNCLAIMED PROPERTY. - o

'Any'pi‘opei;ty interest not released under the treaty claims Prqéeeq-
ing or under the Individual Claims .Proceeding, nor released or vest?d
in the Custodian Claims Proceeding within a certain period of time, will

_ be “onsidered as enemy property. and- vested in the Alien Property

Custodian pending final disposal by Congress. In exceptional cases to

" be established by the unfreezing order, individual, claims tp'. pi'operty'

.
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(4) If the Claims ‘Committee'-shall determine that an interes® in .
: nemy owned, then such interest shall be released to- . -
the .designated country if a treaty with that country so provides, "

ceedings, Creditors Cldims Proceedings, and Custodian Claims Proceed- |

terests, then such ‘interests shall not be vested in the Alien Prbperty -

belonging to certain classes which may. be exempted -from_,.i‘
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which has been vested may be filed. with the Alien Property Custodxan )
after such vesting and within an additional penod of years.

F. Courr szvmw o :

: S T ¢ w111 be necessary to provide that some of the decxslons of the
o Trustee require confirmation by the Tribunal. R .

2. From any decision of the Tribunal an appeal may be taken to
. ) the Federal Courts. The courts will consider only the record of the
o ' Tribunal to discover whether there is-sufficient evidence to support the
L iatters decision,
R " 3, Whenever the Claims Committee has found that a clalmant is
e * an enemy within the definitions herein proposed, the latter may apply to.
o the Claims Committee for a review of the facts on which such finding
is based, and tie may submit additional evidence upon such application; -
* . but no proclamation of the President shall be subject to review. From
a decision of the Claims Committee made upon such application, an
appeal may be taken to’the Federal Courts.: Such appeal shall be sub-
ject to the conditions set forth in subsection “2” hereof

'

5y .‘.3.;:%‘:;;&* v

" G. Costs
Any interest which has been the subject of a proceeding mshtuted
under the proposed unfreezing order, will be assessed for costs in a
_manner to be determmed by the regulatxons. ’ - e

K
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