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FRBNY PUBLIC INFO. 

repriinted in the New York Federal Reserve Bank, Circu 
November 1941 

General Counsel/o,. the Treasury Deparrment ' 

Foreign fiUlds control. or freezitlg conuol as it is 
lrlore popularly called, is olle of the lDost important 
instrllD'ltllts 'which this COllntr;r ~41l employ ill its 

"economic deleDSe. This eOlltrol in effect subjects to 
,l'll'gulatioll aDd SCMllillY all tmnsaetions in, which 
,.'blocked eountries ot' their natiollals bal'e WI)" type of 
int~rest. The cODtrol also has those elel1lents of speed' 
and .6.exibility that make possible the immediate es.ecu· 
tioll of ecouomie programs iDtbe furthu&Ilee of this 
<J.overnment·s foreign policy. 

History 

, j ~, 

",' ,: 
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:1; 
~ ", ",:': 
~ ~. . 
, ,'" 

'" :""':' ,~y.:t taken to curb'Jap8l'lese aggression. At the same 
,';;,:" tiine freezing control was extended to China at the 
~. ':" speclnc request of Generalissimo Chiang Kai..shek in 

order to issist China in the control of its economy and 
~tii:"dra~ to prevent Japan from using the occupied 
areas in China as a loop-hole for evading our freezing 
control 

On July 17, 1941, 8 step of a somewhat dUferent 
oiuer was taken. The President authorized. the issu· 
anee, of Tbe Proe1aimed List of Certain Blocked Na­

, '" 'tionals. This List, better knOlm as the black list, 
Contains the names of about two thousand persons and 
~ms in th~ American republics 'whose activities this 

"'" ',Government believes are unfriendl;y to the interests 
r;" of the, United States and hemispheric defense. From 
\::, , ' time, to time names have been added to and deleted, 
;:: . " ' from the list The black list has the effect of e:rtending 

,the freezing control to the listed persons and firms 
and treating them for all pUrposes as though they 
were nationals of Germany or Italy. 

of the interrelationships which have long existed be. :~ 
tween certain persons and concerns in this country and :~. . 
foreign int~rests and in view of the changing nablle of '~l 
the economIC problems to be met from time to time, it is \~ 
indeed fortutk'lte that the authority vested in the ~; 
Pr.esident is sufficiently broad to permit' him to apply] 
the freezing control as the situation currently requires, ,ll 

,~ 
'~ 

Purposes ~ 

~ 
The application of freezing control to an inereas. 1 

ingly larger area of the 'World has greatly increased ~, 

the effectiveness of the control. II
:; 
" 

When the control was first invoked it 'Was regarded J 
as a means of insuring that the Danish and Norwegian. ~ 
owned property in this ~ountry would llot fall into the ::! 
hands of Germany. The Government also regarded ~' 
itsell as owing a responsibility to those persons who 
placed their ac;sets bere out of confidence in our 
strength land fairness. Freezing control also minimized 
the liabilities of American banks and others agaimt 
the assertion of conflicting claims to property arising 
out of invasion and other revolutionary changes in the 
over·run countries of Europe. 

Not only was it necessary t<l protect property in ' 
this country belonging to the invaded areas j it was . 
also necessary to prevent the Axis powers from realiz­
ing the full beneiits of large amounts of securities and 
other assets whieh they had looted in the inva.ded 
countries. To this end controls were established over 
the importation into the United States of securities, 
diamonds, paintings, and other valuable assets which 
had fallen into A.."tis hands., 

331299 

,. ,', , '. '" . " ' . , " ~. . '.. " ,.~' ;,.' 



. 

Freezing control ~ been employ~ ... 
those neutral European eountri8: ,!,hIChi 1~'IiO,~.';',";;';,;'1.>-1.. 

. their proxilnity to the '.Axis ptiweJ5J :b8ve: 
qaently compelled against their .will .;..l,;;.l..;.c·;1'A-i.~i 

, • fronts' 1 for operatioD.S in the ~canoDiic . 
field. By the extension ,()f.:.freezing;.C9J~~;i 
neutral Countri.~, it .basJ*.n, l>QS;QOie: 
the n~ut.ral .C9UD~eS ~ .•. ~:ng:age~:.~~;JE~i~e.~ 
aeUou for their oigl. . 
of weh countrieS.' .... ' 

powerS be1rlnd whi~ .' . : ..8,,1et.. i.Vitj'el:JD;9.j'i'j~ 
The general licens,ea.~, ~~··"1·i:.-:.'.;:~~:Q,:;;i:t"O;e.!:~~
countries are COJVlliioJ1edion;w 
of the guaranty ~f the' .':" '.. '. 'gQ~re.ralJ~ei;i,tB 
"'ill not be Wred as a ~.Ioi" 
desired transactions. 

t&Cl:uar 

.:..':: : .···.!eD'i.blet~;o''.])m.:j4 
ThIS actIon which Our ~ov~l'Dment has at.· . on o~ natioJl8l; deJ;e.rise.~:l.>Z:.O~d.:-lr.iefioD.,::"1;llm)118;li,.)tzI 

me?i~~~.has~ beeD::..~ble. 
the e1.imiDation·. ~hich. would. Ol'diDarit!::.~t .d...;ee"il'l.le..d...·..1Itili.~~~·Sfll~ 

Germany ''::Dd. ~rma~ '..~~l'~~ 
restrict· Amenean. fiI'JDS /'from... .... 
fi;n:i:is in neUtralma:rket:l!i.'Need:l~:.tC..).:~laay.:i~~~~J;~ 

a . . . .' .: . : ".:. '..... ; .: •. '. ':.:~ ,":.3.:3"· . 
• ,. ,. , , , .1'~ :',1 
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·1 
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. d American 

Freezing control ba.'Il pre~'ented the A~ countries 
ud their satelliteS from. USing the . .t\merl~a,n. dollar. 

banking and finanelal facilitles~ for:percia1 and other activities in tbe United States 
ud other parts of the world. TbeAmeriean dollar 
today is the strongest mediu~ of intem.atioD~ ex­
ehaDge. It is the most sought after medIum In the 

'. 	 world for payment for goods and services. Tbe sub­
jeetion to licensing of all dollar transactions in which 
the Axis countries are directly or indirectly illterested 
has e1leetively curtailed Axis Ulie throughout the ""odd 
of our dollar as a medium. of payment. 

In cODsidermg the effecth'eness of freezing control, 
do]).(lt be lJlisled by the fact that th~ 8g',""essor nationS 
have sought to retaliate against A.me.ri~an,oW'Ded prop­
erty abroad. American-o\t'lled propl.'rty in the .A3:iQ 
countries, as well as in otber European countries. in 
most cases was largely giwm up a.~ lost before freezing 
Control was instituted. German,., througb a gradual 
system. of con6seation and control, left American own­
Wi of property with little more than a shell o.f title. 
aeizing for German purposes tbe operating use of the 
!J;erican-owned property abroad. Mo.reover, Germany 
by seizing .Am.erican-oWlled assets abroad can not com­
pensate itself for the dollars whic.h Germany hoped to 
aequi:re as a fruit of her conquest. These American. 
owned assets ill Europe will not help GermlJlY bu..v 
.goods aDd services throughout the world as Germany 
wo1lld have been. able to do had \Ve allowed her to 
acquire title to any substantial part of the $7 billion 
of European-owDed assets in this countr,y. . 

Freezi.a.g eOD.trol has not been cowed to the 

regulation of baD..lring and financial transactions. It 

also is an iustrUm.ent for controlling all imports aud 

exports between the United States and the blocked 

C311lltries. 

. The most striking and dective application of freez..:r ~n~l occurred in its enentdon to Japan.Tbe
~pIieahon of the controls effectively stopped aU'·trade . 

Yn.th Japan. Freezing control was the iDstrnment 
em~IOYed by the. British, Dutch, and our:ael~ ..in" 
taki:ag parallel action against Japanese ~~n.'l.S' 
~:-ut of this coordinated and coD.ee~t.rat.e~ .,aeti~li~ 

.economy of Japan has suiIered a profoed Sb.o!Ck: .'ri1''ftdl1(rtjive::cal_itY.;~!r.Dril&lli·'~lie.:.:r)lbe:e h~~~ also eliminated im~~rt and ·upor.t··~~'pOollD,.
!!ner~n tWIll ~Ullt~ and bl~ck.listed persons ill Latin . ilSr' CoDtr~ts; Ge~y' 'has :1)1 

had ea. 

UUti;. taken,. as we~ as the actIon It is .currently .. 

of thtlni, Wl~ contrIbute greatly to 

aeti .e. black-listed ~ersoru; from such influence and 

ph ~ as are hostile to the United States lUld bemis- . 


e!'ic l1eieJUe. 	 . 

• 
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~.:;r... :t.c1.a.UODShips lDust be dealt with in & mannerw~ch 
~\;" ~,:not ·destroy legitimate American ~te'rests. A~on 

;'" '~'QOntinue to be taken to solve this problem. , 

~¥";:':Tbe freezil1g order and regulations provide ample 
'jhl!Uities for requiring reports 8.I1Ci making m'Vesti~&­
tiifn9 to, 8SSQl'e the effective flmctiolliug of the pro­
~ "We are now engaged in taking 8 oomplete and 
~~"pi'ehensive Cens'I1!J of every con.ceivable type of 
l"'fO'R~-owned property within: the United States. irre­
."~~~ of whether the owner of such property bas 
b~' bloeked under the freenng order. This census 
'~g*es'precise data as to the idc.tit,y of the foreign
1iiiiestS"and the na.ture md location of the property. 

.. :. :We, an~icipate that the census will be an invaluable 
" . , ii4,~'~e~velY carrying out thelZW11 aspects of the 
, " ~ ,~f.OSr~i;D. ~~ch I have disenssed and massuring the 
. '( ': ,'A9~pl~~e protection of AmeriC&A interests as well &s, of 
. , '. ·~dJ1 foreign interests. 

. .J::' " '~ ..." , ' 

I;";;..: ; One aspect of freezi:nc control that I should not 
:"bmit" is its usefulness as a meeb8.Diam through which 

"' " ....jre. may: provide assistaxlce to friendly cotmtries in their 
. reralation of 1Ina.n.ae and trade. As I indicated, 

~8ez:mp: control was applied to China at the speei:lic 
tJ.U'dS:t:~'O'f' Jienetalissimo Chiang ~..shek. This action 

f~"en:i,riient'in ,eonhnctiOll: with .the, British 
;iIJ,UltOh' ::is·.. 1mineastirably.'. st.rengthening China's 

:ae(ltW~. :and ,retain muCh: needed foreign CL"'t­

,:to. ,coD-tiol: China~s foreign trade. Om 
i1,rQ,lLWilil.QD ,of freezing control 'with ,exchange and 

\.IolG'",uu. ,by China r,educes evasions of the 
:~llltrjll' 'aDd :~mis China's authority 

and'liuanee moccupied"China and in the 
ut:iOliil' 's:e'ttJ.ements where China would other. 

.l:a:r~ri'llV :i:mPofEmt.': ," . 
. ,, .' .t· 'I, , • 

,If:Sj1;lr,c~reiRn:' ,lunds'reontrciHs"so flexible and dynamic 
, . ~of;ewDom.ie 'dfilfense that'we may reason­

";~,alii8IlllDe its growing-~ .is neW sitaations 
,~"'Wemay iikeWise '~~Dabg 'Usu:aie. ,that freez­
, ~,~:a most 1;ISeful instrument In dealing 
~,im111' of the inevitable poSt-war ecimomie' &:o.d. 

:Jr~mi.Cia:l'.pi~DJtezii'1t2 :'. : .-;. " ", -:. '" " 
,,~":"";':.:', .,' '",:: ;:.'< .; ~ ':,".,.:" ", ' , . .. 
:,:,.• ' ,"', ':' ",' :. i. OnioJ.rabOD.· 	 '. 

". ':'":~.',:,; ':'\': ;,,:,~';.:'~':. :,~,~~" ',: ",:...~! " ..... '" t·,.:·,. 

':~I1/a'.::'". , 	 ~~! ::.' 
~ , . 	 .: ," 

mi:nistration . of freezing control presents difficulti~~:: " 
" 	 .~

The Treasury has constantl:r sought and adop~~' 
methods for simplifying the liceDsing proeed1l1'e an¢~; 
the 1ssuan~e of rulings and other information On ~t' 
questions of public interest. . r' 

, Policy, questions arising under freezing control &~e ~i' 
considered by an interdepartmental committee consist- ~f" 
ing of representatives of State. Treasury, and Justiee .", 
Depar1l:.a:ents. Liaison is maintained with the recently .; 
created. Economic Defense Board on which the State, 
Treasury, end Justice Departments are represeuted." 
Activities of freezing control are also coordinated with 
the functions of other departme.nts ud agencies o£ 
the Govermnent. 

The Treasury has sought to give applicants and 
their counsel full opportunity to present their we to 
the Department, both orally' and in writing, and to 
insure the dispositiOD of applications on the basis" of 
equality and deDned principles of poliey. We have 
always been prepared to reconsider any denial of 8lt 

application.. In ma.u:r instances, the Department has 
granted a previously denied license. upon presentation 
of additional mformatioll or upon further considera­
tiOD :~f the case. 

,It is "the desire of the Department to do everythillg 
'possible to facilitate public understanding of freezing 
control· problem.s. The TreaB1Jl'y and the Federal 
.Reserve Banks are ahv818 avaUable to discuss problems 
that may arise. 

The legal profession can and should play an im· 
portant role in. the ailmin;strationof freezing control 
and the Dep~ment would welcome suggestious from 
lawyers and all other groups as to how we can do a 
better job. You can help the Departmellt by telling 

.	us l!"ha~ loopholes we are missing 8l1d how we can 
deal wiith .them, as well as by telling us· the areas in 
w~ch :We CG l1D.ll.eee~ strict. 

All.A.JD.eriC!8.DS are 8.II:Iious to play an active part in 
,this' eouli~'8 def~ program. .Lawyers, bankers,
Mokers,' and other business and professional groups
CSD.' .Dia.b' a real ~eOntributioli to national defense by 

. ,'tI9j.d."z:qe·of flmotioD8' ,dealt. :with. ...... ' '~i.:i:t(i' Cooperating with the Government in the'8ssisti.ng.' 

... " ., :. " ~t ..~ .. ad- ¢tnjnjs~tiOl&of~"controL 

.1:.J::·~,·:,jZJ@~~j:~ff~!,.:~;.:f.~',{:'::,:·'~':}<::~, •. ?}:'?::'::.~: .. :...., ... 
',' ~:.:" 0": ',' : .:. ,. . 

'. "~'=.: .: .'>:, '.':,:' ,:: .... ~.::..:: ',' '.~ ".~". ";.,," ... "';,r:: "'<"':~~"'~ "", ,_., '., ' 331301. ,.., . 
:. ;:' 	 " I·',::.~:~.~".:;<::," . '." ,.. , .. : . 

'. , 
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RULES OF ACCOUNTING FOR GERMAN 
" " " EXTERNAL ASSETS 

,;,. 

Approved by the Assembly "on" 2i November, 1947 

PART j 

1., The term "Germa,iy " means the tmTitol'Y within thebollndaries of that 
coulltry as of ;H "December,' H';~7, 

i. Tne term "assets"" meaus all pmpcity. whether movable or immovable, 
ami any right, title 01' in terest in property. (See paragl'aph II of the Report of 
the Committee 011 Germun External Assets, dllted 18 Ni)Vember, 11)47). 

" " 

;\. The term "seizure" (or "seized") means placing under custody, seques-
Imtion, blocking, liestillg OJ' m)niiseation hecause of a German interest, 

,~. The seizure of assets by u SiglUitol'.Y Guvernment shall i:wt be deemed 
to have relieved the Signatory Government from the obligation to aC(lOlint 
£01' >llwh ussets, or in the Cli.St; of liqllidutioll or sale of seized assets, fOl' 
Iht~ lH'(weeds "frolll such assets, 

PAla II 
I 

f>, Subjeiltto, thtl "other Pal'ts of these J{ules, and in confonnit;y with 
Article 1 F (part 1) of" ihe l>aris Reparntion "Agl'eement, each SignatOl'Y 
Goverlllllellt shall he" eharge(i with the estillla ted vallie of the ussets; 
l'eferred to' in A "altd B bel(nv,which were within its jUl:isdiction on, the 
:!,i J~Il1U\r.Y, lll4t), and lillY' i"ncollle fmili sndl Ilssetgderived by the "Si:'\llll­

" It;~y Govemllleilt before 01' after that' dute, Eaeh Signutory Government'" 
,i;stilllute shllll "be lIIade on tlte f{;Uowing basis: 

(.I) Assets whieh have 1I0t t;een sold 01' liquidated as of the repor­

\, tinl-( date" shall" he est'illlLlted ;>11 the blllSis of" values cUl'i"ent on 
the reporting dllte, Any ilw{)llIo £,'om snch IIsset>; "shall he ueeOt1l1­
ted" for. " 

. (2) If ttssets" have heen sold 01' Iit"lnitiated by the Signatol'y Govem 
ment before 01' lifter the 24 January, H)46, but pr}or to the repor­
ting date, the Signatory Govel'nment shall I'epol't the proceeds 
fl'OlI1 "the sale or liquidation of such assets, Any income from ~ueh 
ussets prior to their" sale 01' liquidation shall be acc~unted for. 
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."f;" 

ASsets seized in the form of monie~ or' bank accounltl' shall be ;;:" , 
~ccuunted for together witli a~yincome from such II.SsetN until');; , 

, ,invested 01' reinvested or paid' into the puplic, treaslII'Y: "~"t~2: 

(4) 	 When proceeds from assets 'soid or li<luidaled '01' assets in,. lh~ 
f()~'m of monies or bank accounts or: uny im,6me ure invesled oj,' 
paid into the public treasury, Buch' p'roceeds, assets and income 
shall only be accounted for on' the i?asis of th~ amount inve~ted 
()J' paid into the lJUblic ,treasury Ul! of the date of Hitch invest­

ment or payment. 

A, 	Assets whidl on 2~ .January, 1\HII were owned (or but fOl' their sci­
zurt" wouldhllve been dwned) directly 01' indirectly by: 

I. 	The Germlln Stllte, Goverl1luent, munieipal Ilnd other 1I1lhlie 
authorities lind organisations,' lIild the Germ~n ,Nazi:Party, 

2. 	Any individual whu had Gefl~an nationality on 24 January, l\I41i 
and, who on that date WIIS physically inside Germany 'or had his 
I'esidence in Germau;), ' 

:\. 	 Any individual who, as II Genlllln IUtliouu\, has been compul­
sorily l:eplltrinted to Gerinllny' after 2-l Juimai'Y, 11:1411, or is intell ­

(' ded, 10 he eompulsuriiy replltriatfll\ to Germany, 

,J, 	 Any b(\(ly of persons, eurJl(ira\(~ or IInineorp(lratc, org~inise(r ill 
and under the IlIws o{ Germany, ' 

13. Assets, other thnn those mentioned ill A, whid1 as of the reportinp; 
elate (i) ha,'e been Heized and (Ii) have not been released and (iii) ani 1101 

intended to he released iii ellses in whieh: 

I, 	Sueh assets were on 24 January, 1940 owned (ur hUI 1'01' theil' 
seilf.ure wuuld hllve been oWlled) directly or indirectly by: ­

0) ully individual' wlio hllli Gerll1l1ll rillliimality at lilly til1lt~ hel, 

:+­ \n~en the date on whidl the l:onl1ll'Y of the Signatory Govern­
ment wns O(·.('upied 01' IInnexed h~' or entered into Will' IIgainsl 
Germany, lIud .U January, 194tL . , 

h) any body' of perSOIlS, wbethe,' cu·rpol'lIte 01' lIIiin(',OIl){\I'lIte, in 
whkh Ihere hlls been' II Gel'man interest at any time between _' 
Ihe (late on whieh the i'Ollnh:Y of the, Signlllilry Govel'llnlent­
,,:as ol'cllpi~d ol'unnexed by 01' entered into Will' againsl {ier- , 
1111111j' and 2,]' ,J Illlllnry, 194-0. 

2, 	Such u;;sel,; were owned (01' bill for their seizure, wOIild have 
beeu owned) directly or indirectly br any individlllll (;r Germa~ '.. 
nationality wht) died be£ol'c 24 ./anual'Y, 19411;, ' 

t 

PART m, 

, 'II, A Sign~tory Government~hall be 'enti~ied to exclude, from the ~harge 
'to be made undel' Part II, assetl! within the following categories if such 
ussets (i) have 'not been seized, or (ii) have been released, c;r (iii) wi1lhe 
I'eleillied: 

,A, 	Patents disposed of or (lealt with on the basis of the London Patent 
Aceord of 27 July, 19411, and trademarks" designs and literary and 
urtistie property; pl'Ovided ho,~evel' that any im~ome m proceedll 
fwm aU sum asse'ts .shall be included, 

B, 	Household good!>! and limited pel'Sonal effects which individual;; 
I'epatriated to Germany iU'e pen~.itted' 10 take with them, and 
maintenance allowances necessary for the SUppOl't of 'lII('b individllal~, 
pending I'epatriation, 

C. 	Household good;; and limited' 'per!lonal effeets of diplomatie 1I11d 

eOlUmlul' offieials of th~ Ge'rman Governments, 

D, 	Assets belonging to r~Ii,!o(ious bOllies or private (·,haritable inslit III ions 
and iU'Ied exclusively fm' religious 'lll' charitabl~ pm'poses. 

f<;. 	 Assets of illlY individual of GCl'man uationality who v(iluntarily 
entemd Gemlanj' at the invitation of, and· to assist any' of the Allied 
'Governments" and whose .ease merits favourable eonsideration. 

f<', 	 Assets of any individual of German nationality: 

(1) 	who was deprived of liberty pursllant to IIny German law, decree 
or regtilation diseriinitllitin~ a~lIimit j'eligiolls or metal ~J'()nps Ol' 

other organisations, lind 

(2) 	who did not enjoy fnll l'ights of German dtizel1ship lit any time 
between 1 September,lIJ3!l IImj the ahrogation of stl(,Jdaw, decrc,' 
or I'e~ulati()n, and ' 

(:\) 	 ,,,ho hilS left GCI'many (01' if he has ilOt left Germany at the linlll 
,H'l,ounting under the. Paris A,!o(reeme';ll, it is proved.that he intends 
10 leave GermllllY within areasonable time there~ftel') to establisll 
his pei'nuimmt, resi~ence outside Germany; lind 

(.J.) 	 who it is proved did not aet tI~ainst the Allied cause during the 
~ai', and, ' 

(i) 	 whose ,ease mel'its f~vourllbl", minsidcl'alion, 

G. 	Assets of any individUlil of German nationality: 

(1) 	who is also II national, or was formerly a nation·al (If 11 J. A, 1<. A, 
eountry, and , 

(2) who' was"formerly II resident of that emmtry, and 

(3) 	who has l~ft~ermariY (lW if he has not left Germany al the final 
aceollnting under the Paris Agreement, it is proved that he intends 
til, leave Germany'within 11 reasonable time thereafter) to establish 
his perilllment I'esidence hi that I. A,1<. A. eountrr, and 
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(4) who it is proved was loy~l to_ the Allied calise dui-ing the B. A Signatory Government m,ay deduct, .from the charge to ~e- -made 
and under Part II, any reimbilrsernent which that Government has' paid 

01' will pay in connection with the ~on·seizllre or release of assets 
referred to- in paragraph- A, 

(5) whose case merits favourable consideration, 

H, Assets which would provide little -or-:not mit value because of the 
C. A Signatory Government shall include, in the 'charge to be madecosts, involved in their _seizure, itdministration or sale. 

undel' Part II, any reimbursement whIch that Government has recei­
I. Assets in a Signatory country owned by'anybody of persons organised ved, or will receive in cOnnection wiih the !lon-seizure 01' release of 

under 111e laws of another -country, othe~ than Germany, in which assets refen'ed to in paragraph A.' 
body the German interest is not a controlling interest. ­

1;1. 'Where adjllstmentsreferred to iii Rule 8 concern assets which have
.J. A<;sets in a Signatory cOlintry owned by any body of persons, organised bee-II seized and not yet released- bllt will he r~leased, and 

under the lllws of Germany, in whic-h body there are non-Germ~n 
interests, to the extent that sllch nssets p!'OpClrtionate to- the n-on­ A, The Governments direl\tly concerned arc Signatory Govemments 

Get'm;ln interests in the hody ~re rdeased to slIeh non-German suc-h udjustments' may not -b~ made by a Si~lIatOl'Y Government 
IInless the following conditions apply: .interests. 

K, 	Any other direct 01' indirect non-German interest in assets whidl_ 1; The Signiltory Govel'l1mellt -has illfol'lned the Sccretury, Genei'al 

interest has n01 heen seized or whieh has been 01' will he released unl! uny other Signatorr G-overnment dil'eetly (',oncerne(l, 

1:0 slIch non-German interest. ­ 2. 	 The Signator,Y Governments directly eOl1cem~d have al{med liS 

to the_ dmitwliol1s and ijH')usio!1s 'to be IIIlld" in Ihe Ile,'ollllts or 
titose Sil{natory Govel'l1menls, 

PAKT IV B. 	 Where one of the Governments dil'eetly concerned is- not u Signutory 
Government; such adjustments mlly not be made by the Signatory. A Signatory Government shall exclude, f!'Om the charge to he made 
Government, without the pdol' approval of the Secretary Genet'alunder Part If, IIny assets within its jurisdiction--whieh an individual on the _ 
of. I. A,I~, A. The decision or the Secretary General shall he sllbj{lct24 January, 1940 dil'eutly or indirectly owned (or, but for the placing under--' . to review hy the Asse~bl~' wilhin thme mO;lth~, .cill'itody, sequestration, blocking, vesting or confiscation of the asse-ts, he 


wOllld have owned)- if the individllal, at the time of the oecupation or 

~ilnexation by Germany, of territory of the eouutry in which he was I'esiding, 

01' al the time at which that -country entered into war, was_: PAWl' VI 


u) a nlltionul of that eOlllltry, and 10. For the JluI'pose of this 'I'm't VI the terlll "llllltel'iul date;' _nleall" tl)(~ 
h) nOl,tl national of Germany, a11(\ date -of invasio~ or annexation, whichever wus the cnrliel', by Gerlllany or 

te;'ritory of the Sigilalory Goveml11ent, .
1\) 	 did -uolacquire German nationlllity- by 1I1111'riage, provided thnt 


this provision shall hot affect the applicahility of Rule II C, 
 11. A Signatory Gov,emment -shllll he entitled to exclude, from the ehal'l{e 
l'- .",:",,: to be I1iade under ¢a~t -II, assels_ -whiCh were acqnired after_ the matel'illl 

dllte 'by the'" G~rma~i-:'~tnte- or Go"ei"tullent or hy IIny indivi(llIal 01' hildy 
described in' 1{1-;i~5:' . 

PAWl' V 
12, A Signutol'Y Governlllent shall, howevC\', be ehal'l{ed fill', S, Subjeel to 1~ltle 1;1, 

11) assets aeqllired uftel' the materinl date by inhel'itanee, andA, A'Sig~atory Government shall exclude, from the 'charge to be made 
under Part II, assets within its jurisdictiiln on 24 Ja~uary, 1946, whiqh',' b} except ill ',cases descrihed in (c) and (d), any considemtion Ilaid 

beeatlse of an ngreement 01' al'l'angement with another Government for allY assets aeqllired after the material date, and 

to tlvoid 01' resolve a conflkt of jurisdiction (i) have' not been. seized c) uny IIssets ,~·hieh \,'ere brought into (}I' created within the jllris­
'.:. lind will not be' seized 01' have. been released oi' will be- releas~d ~ diction of the Signatory Govemment after the material date by 


' ..,_.. - 'or (ii) have been IIsed or win be IIseel to indemnify non-enemy the German State or Govel'l1ment or by any individual ()J' hody 

interests, . clellcribed in Kille 5, nil cI ' 
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,d) any assets acquir~d ~t~i.t~~ :tria'terial date:.fr,om a I>.erson';· ~'h~ , 
at that time was not it.' r'esident of .acollhtry which had, beel 

, 'invaded or ilnne~edb~ G~~many:<.:· .... :..: :,::" '\, 

Vl. A ,Signatory Govern~ent: shall b~ e~titled t~ exclude, from the charg~~' },.-,: 
to. he made under Ruie li'(b), :tJi.~ .c.qnsiderai:ion·ref~r~~d toi~'.'R':"~;'i£(b);,/?~< 
, .'. • . , - • .' , " ~. '.. :<',' ,.' ., t ., .' ."'" 

tn the' extent that stich consicleration;,was ,pai~: ,':, ~.: "~;:""";'t:' 

a) i~ reichsmal'ks,. or·" " .;' . \; • " , h . ' 

il) in' currimcy issued' in the', t'el'r~t:bI'Y of the ,Signato~'Y Goverpm~nt' 
and obtained after the material, date for occupation costs o~ for.. 
n'liehsmarks, 01'. ' . , . . " " ,",: 

t',) in any other counter-value which 'was obtained after the material .. 
Ilate directly or indirectlyeithej, in ex<,hange for (a) (JI' '(b)t;I' ' 
for no considel'ation except where acquired by inherit~nce,' . 

Lh A Signatory Governme'at shall be entitled to exclude, frol11 tht'l charg(; 
to' be made under Rule 12 (c), assets referred to' in Kule 12 (c) t~ th~ 
cxtent' that such assets were ac(,uired in lin o<~cupi~d or annexed countr;';' 

ill for no consideration, 01' . 

b) fOI' I'eichsmlll'ks" m' 

t',) for currency issued, in the, lert'itill'Y' ilf that o«cupit,d, !II' annexed 
country and obtained after the material ita'te for oeellpati91l cost"! 
or' for reiehmarks, 01' '. " ' , 

. <1) fOI' IIny othel' counter-value which W~s()btained 'aftm: the material 
date dire(~tly 01' indirectly eithel' hi exchange for (b) ,or (e) i)r for , 
no cOl1!'1ideration except whel:<' aC(ltlired' by inheritance. ' 

Hi. A l:iignatory Government shall be entitled to exclude, fnjm the charge 
to be rhade umler Rule 12 (<I), assets I'eferi'ed to in Rule 12 (d) to the', 
extent that sueh aNsets were acquired: .' 

u) for tlIl1Tency issued in the territOl'~: 'of ,an, /;mllipied (JI' annexed .: 

counlt'y and obtained aftel' the lIIatet'iaI date fo;' oc('.upationcosls 
or foj· I'eichsmarks, ;)1' ' 

h) for any ,oth~r coutit~r-vai~e which was obtained afterthe niateri~l 
date dit'ee,tly or indirec,tiy eitliel' in exchange for (a) 01' fOl; 
eonsideratioll exeept wh""re 'llcqllir~d by i'nheritance. , ' " ' 

f'AkT VII -­
III. A Si~natory Govel'l1m~nt may deduct fmlll the, value of t!t;'a8!!.ets to 
be I,lharged any SlInt which it has paid or intends"' fb pay in the f~lIriwing 
<'at'egories: 

A. Taxes llCCI'Ued 
be reported. 

B. Liens. 

before the I'eporting date, with r~spec;,t to aSsets to 
\~~\, 

tl 

7 ' 

,,' 

.~)".~ 
C. I£xpense!! of adminititration' 'inc'tirre'd before the' 'reporting':date' with 

respect to assets to 'be iept)rt~ ..' " , " , 

,D. ~ n re;;1, charge!! agai~st' s~ecifitiitems. ,~' 
E, Untlecured 'legitimate cmltracit ,Claims againtlt, 

owhei:'(lf liStiets. . , .. ' 
German fQr~~I' ' 

,17. With I·espect. to items "A", "B'\: "D" 'and "E" of' ~uleI6, a, Signat~ry 
Government may deduct only to,' the' extent of the vai~~' of th'eparticlllal' 
German owner',., specific assets whic1i a';e to be charged. ' 

Hi. In addition, with I'espect t;). ite~"E" of Rnitl 16, untiecured contract 
claims may be deducted ()nl~; (a) if paid <1I: to be paid in accordance with 
the laws ()I' administrative rules of the Signatory Governllient in force 011 

he reporting date ami, (b)' in respect of which all or'the three followinloi, 
l'J'(ivisiOlls apply, namely, that the ciaimsare:­ ' . 

.I. Those of lIa tionals ()I' bodies of persons organitied tinder the laws 
o( the cOlmh'Y ""ithin whoNe jurisdiction the aHsets I.!.re situated, 
01' the Government of that country, or to individuals who al'e 
und were resident in that cOIl'ah~' as of it.'; entr~: into war. 

2. filed withtlte Signatory GoVel'llmeUI before 24 January, 1941:1, til' 

liIed within two 'years after the vestin~, se<,uestratioll or confi",­
,ention of the' German assets involved. 

;t In respect of contracts with the German fm'mel' owner of' the 
tlllsetti in the Signatory eountl'Y, entered into before 9 M~y, 11)45, 

by or on hehnl, of all individual who wali re!!idenl in, 01' by.or 011 

behalf of a. body of I}orsons which was OI'ganised tinder tile laws 
of, the Signatory e-ollnh'Y, til the time when the contract was 
entered into. ' 

\:~ 

PART VIII 

190 A Sigllatorj' Governl1leilt shall be cntitled to exclude, froln the charge 
to be made'il,nder-Part iI, 50% of the net value of: 

\ 

i\. Assets which on ,the I'epol'ting dale ltre undel' judicia'l proceeding", 
the·' ()utconte of whie-h will 'determine whet'her the assets are 
subject to Part "; 

B. ASliets whieh t~e, Signatory GO\'cl'nment tlnd thc Secretary 
General of I. A. K. A. agree:

" .... -.~ ..... 

1. involve spc,cial cil'CUntRlaiwes, ailll . ' 

2. may 'reasonably be expected to come ullder judicial proceeding", 
'the outcome of whi'ch' would determine whether the asset", 
are s'ub'ject to Part II. The dedsion of the Secretary General 
shall be subject to I'Cvlew by the Assembly within three months. 
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. THE UNFREEZING OF FOREIGN FUNDS 

RUDOLF M. LITTAUER* 

.1. STATEMENT OF THE ]=,ROBLEM 

With the liberation by. Allied armies of enemy-occupied countries, 
demands have become more insistent for the relaxation of American 

. wartime controls over the property of nationals of these and neutral 
ar~s. Pressure for such action has come from several sources. Post lib­
eration governments desire the immediate use of. American assets of their 
nationals for the purchase of goods. Individual owners seek to reap the 
fruits of providential investments.' American e,xporters look to the early 
reestablishment of stability in their customers' economic condition. Cred­
itors are anxious to obtain satisfaction of claims from American assets 

. of foreign debtors, 
American wartime' controls have affected no less. than $8,OOO,OOP,-: 

000. of alien property.l An insignificant part of this enormous total is 
owned by enemy countries. The balance beiongs to the governments' and 
central banks and nationals of non-enemy countries. This article will tie 
~oncerned principally with the release of prope~ty owned by the na­
tionals of non-enemy countries. The disposition of enemy prop~rty2 \. 

. * The author is indebted to Murray A. Gordon, Esq. for valuable assistance and 
criticism .. 

1. Available figures are somewhat at variance. In June, 1942, the' Treasury 
•Department, 	on th(:! basis of its Census of Fo~eign Prope~tyas of June 14, 1941, 
stated that the total of frozen funds amounted' to $7,131,000,000. ADMINISTRATION 
OF 'THE WARTIME FINANCIAL' & PROPERTY .CONTROLS OF THE UNITED STATES 
GOVERNMENT. (U. S. Treas. Dept. 1942) 42. (This publication is hereafter c;alled 
FINANCIAL & PROPERTY CONTROL.) ·Onsubsequent occasions, the Treasury has'in­
creased its figure to $8,000,000,000, e.g., Statement of Ansel F. Luxford, Assistant. 
-General Counsel of the 	Treasury Department, Hearing before Subcommittee No.1 
of the Committee 01~ the JudicilllrY on H R 4840 78th Cong., 2nd Sess. (1944) 71. 
An independent.·~estimate [Polk, Freezing' Dollars agaillst the Axis' (1941) 20 
FOREIGN AFFAIRS 114] arrived at a $7,123,000,000 estimate. ,., .. 

2. Enemy-owned funds amount to· a total of not more than $464,000,000. FIe 
NANCIAL & PROI;ERTY CONTROL, "42: The ultimate disposal of these funds will depend 
on factors which cannot yet be established. At the present time, the world does not 
yet know to \"hat extent' a postwar Germany can be entrusted with· foreign in­
vestments. See Dickinsol1, .E'lemy-Owl1ed Property: Restitution or C011jiscotiont 
(1943) 22 FOREIGN AFFAIRS 126; BaRKIN & WALSH, GERMANY'S MASTER PLAN. 
(1943); AMEincAN BAR ASSOCIATION, REPORT OF SPECIAL COMMITTEE ON Cu~­
TODY & MANAGEMENT OF ALIEN PROPERTY (1943) 42 . .Nor are we ready to establish 
what should be done with the property of enemy nations of minor importance, such 
as' Italy, Bulgaria or Rumania. It will also be necessary to wait for some time after 
the cessation of hostilities before it can be decided ,whether special classes of enemies 
should be exempted from the application of enemy property legislation because their 
enemy character is a matter of form· rather than of substance. Littauer, Confisca­
tion of the Property of Technical Enemies (1943) 52 YALEL. J. 739. 
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and the' release of the property ?f non-enemy governments and.·the~r 
central banks3 are nottreated fully. .' 	 ',,'. 

. The property of these nationals has geen su.bjected to twoaiffe~ent ' 
types of control:' "free;'ing," and "vesting." Freezinginvoives' the 'pr~-' , 
hibition of transfers ofi\merican property interests.'owned bya desig-" 
hated country or by iti nationals, unle~s the transfers are I\censed by.the' 
Trea'sury DepartmentY"Vesting'" involves the transfer of title ·il.1 alie.n' 
property to the Alien.Property Custodian by order of the Custodian· 
himself or by order of the Secretary of the Treasury.5 The difference 'be:" 

. tween freezing and vestiilg is a functional one, since both enemy .and 
non-enemy property can be either frozen or vested.' Freezing is em­
ployed where it' is considered sufficient merely to prevent a use of the 
property by the owner 'ina manner detrimental to American interests. 
Vesting is applied where p~sitive use or direct manag~ment of the prop-. 
erty by the AmeriCan governmentO is considered desirable.· So fat !lS the 
property of non-enemy nationals is concerned, freezing is of far 'greater . 
importance than vesting, fcir it is the policy of the Ali¢n Property Cu's­
todian to use his vesting powers over non~nemy pr,9perty only' in ex­

.' . 3. Funds owned ·bynon-en~my. governments and' b;· their central banks have 
been ,estimated by Polk, loco cit. S!~pra note 1, to amount. to two-thirds of the· total. 

- This seems to be a very·rough estimate. More reliable figures' are available iri the 
case of France where from $900,ooO.to $1,000,000 of a total of $1,400,OOO,000:t6 
$1;500,000,000 is'said to be held by such owners. N. Y. Times Oct. 25, 1944, p. 7, coL 
5; N. Y. Times November 4,1944, p. 1, coL 6. The release of these funds involve,. 
highly political questions,' such as the support of governments in exile, and the 
recognition of governments on liberated soil. After these political questions ,have 

.been·decided, there witl repiain little, if any, problem for legal determination, as' the' 
funds of recognized governments erijoy sovereign immunity. Deak, The· Plea "of 


. Sovereign Immunity (1940) 40 COLUMBIA LAW REv; 453; .b'ut c/. Matter of 

Banque de France v. Supreme Court'of the State of New York, 287 N.,:Y. 483,41 

N. E.(2d) 65 (1942) (attachment suit brought in the'New York ~ourts by the 
Belgian Natlonal Bank against the French National Bank for conversion of· the 
Belgian Gold' reserve) . . . . . . 
.. '. 4. E. O. 8389, 5 FED. REG. 1400 (Apr.ld, 1940) as am!!nded by 13 subsequent 
executive orders. The order, in its present amended form, is reprinted in Docu­
MENTS PERTAINING TO FOREIGN FUNDS CONTROL (u. S. Treas. Dept. 1944) 5. (This 
publication is referred to hereafter as DOCU¥ENTS.) 

5, § 5b;, TRADING WITH THE ENEMY Aci, 40 STAT. 41\ (1919), 50 u. S. C. 
App. § 5 (b) (1940), amended by § 20f Act of March 9, 1933. 48 STAT. I, 12 U.S. C. 
§95a (1940), by Joint Resol. of May 7, 1940,54 STAT. 179 and by the first W~R 
POWERS Acr,55 STAT. 839 (\941 ),,50 U. '5. C. § 611 (19~1). " ' 

. 6. H caring on HR 484fJ, supra note.1, at 73. This distinction is borne out by the­
terms of E. '0.9095, 7 FED. RF..G. 1971 (Mar. 11, 1942) [as amended by E. 0.9193, 7 
FED. REG. 5205 (Jul: 6,1942) 1; by which the President has restricted the exercise of 

. the vesting powers. Under this order business enterprises, patents and similar rights, 

~d ships and vessels owned by alien enemies or fri!!nds may be .vested, while'cash, 

bullion, foreign exchange, securities' or. similar liquid assets whetheror not owned by 

alien friends or enemi\!s are only frozen an'd not vested; except 'where- they are 

needed for the maintenance of a vested ,asset of the same owner. Property. in I the 

~process ,of administration may be vested if enemy owned. See Diamond, The Effect 
of War on Pre-E.,.isiting Contracts Involving Enemy Naiionals (1944)".53. YALE. 
L.], 700, 720 in regard:to the vesting of contractual rights. '. 
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ceptional cases.7 This article: accordingly will not deal with the problems " 
, arising from the exceptional use of "vesting" powers by the Alien Prop­

erty Custodian,s but rather will be concerned only with such property 
" of rion-e'netriy nationals as has been frozen. 

The American government appears to b~ willing to free this frozen 
'property from the existi~g restrictions as rapidly as possible. 'How­
ever, our authorities have already indicated that in their opinion an ati-" 
tomatic release of restrictions will not be possible and that there is need 
for a "defrosting program'~ which will provide for an "orderly transi­
tion" and for the "gradual removal of controls."9 The subsequent d,iscus-:­
sibn will show that this position is sound and' that the proposed "gradual 
removal of controls;' can be accomplished without too much difficulty. 

' 	 , 

The discussion will be initiated by a description of the' American freezing 
regulations themselves, and of certain developments, a~~I regulation,s 
abroad which have affected frozen funds during the freezing, period. 

Ii. AMERICA,NFREEZING REGULATIONS AND 'FOREIGN 
,.INFLUENCES UPON FROZEN FUNDS DURING THE 
' , FREEZiNG PERIOD 

A.AMERICAN REGULATIONS' 

1. Purposes of Freezing , 

The specific pu~poses which the freezing orders pur'sue are not re- ' 
cited in the orders themselves, nor in any of the Treasury; regulations' 
issued under their authority:lo They can, 'however, be clearly ascertained 
from a number of publiC statements made on various occasions since ,the 

'inception of the Foreign Funds Control: ' 
. At the outset freezing was directed solely to the end of protecting 


the rights of foreign owners of American assets. This was 'clearly stated 

in May, 19'40; during the ~o~lrse, ofa deb~te in the Senate.n At that' 


7. Patents, patent applications and similar rights owned by non-enemy residents 
, of ,enemy-occupied territories have been vested. PATENTS AT WORK (U. S.' Alien 
Property Custodian '1943), 	 ' 

8. :That question has already been discussed elsewhere. Dulles, The Vesting
,Power of the Alie,~ Property ClIstodiall' (1943) 28, CORN. L, Q. 245; Littauer, loco 
cit. sltpra note 2. 	 ' 

9. Speech delivered by Orvis A. Schmidt.. Acting Director, Foreign Funds 

Control, before the 31st Nat. Foreign Trade Conv., Hotel Pennsylvania, New York 

City, Oct. 9, 1944, mimeographed, p. 1. 	 ' 

10. E. O. 8389, supra note 4, in its preamble, contains a finding that the Order 

"is in the public interest and is necessary in', the interest of national defense and 

security." , 	 ' , 

11. This debate was occasioned by the introduction of a bill for a joint resolu­
tion to amend § 5b of the TRADING WITH THE ENEMY An of 1917. The first 
freezing orders had been issued under § 5b, as amended by the Act of March 9, 
193,3. SUbsequently it appeared desirable to broaden the statutory basis for further 
orders and to ratify the first two orders. This bill was enacted on May 7, 1940. ' 
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;:,"time this' country still,·adhered to ',a p?licy.,~f strict, rieutniiit'y" l~earl 
':::,:Harborwa~more than a year',and a half away, Suppql't(!rs .of.t~e n,~u..., 

, 'trality policy in' the, Senate ~xpressed,th~ fear. that"th~~eezi,ng' ord~rs 
,'might make it' possible for, the President to exercise ecoilOmic pres~tire 
:'over the Axis. Other Senators gave assurances that the orders wouldbe 

; ~sed only to protect foreign owners of Americin'assets'fro~~ny': ibss 
',caused'~by conquest.or by any other forcible means~;' One' o(th~m, .,' 

Senator Connally,' in proposi~g. that the freezing orders be sustained on 
that ,score, warned his~olleagues that ifforeigners ,knew' in adv~nce that 
this country ,would be, indifferent to the sanctity' of their property they 

. would no longer send their money to us. He asked the Senate to 'con~ 
firm the "international belie'f and i~ternational faith in the i,ntegdty 6f 
the United States Government; that it w;ouldprotect, safeguard, andse­
'cure the property even of aliens."12 Sirriilar thoughts were subsequently 'j 

expressed outside of the' Senate bY'other'spokes~en of the Adfninistra­
, don: They have stated that with respect to foreign, owned property the 
United States holds the position of a trustee rather, than 'that .of '~mere 

~.: 

custodian.13 They also have emphasized the responsibility with 'which 
this country is burdened because of an.inteni.ational confidence in our 

,.. free iristitutionsand our integrity which will not permit,thewresting of /,' 
such assets from their true owners.14 , ' , ' 1:_ 

The initial policy' of protecting for~ign owners of Ameik:imassets '---",­
contemplated no~ only protection of the owners themselves from Ger- " 
man looting, but also the protection of their creditors. Under 'the proce­
dural laws of the various Sta,tes, i:reditor~ were in a poshiontoattach 

: the property 'of non-resident owners and to obtain judgments against' " 
them, without any 'specific regard to th:e war situ?-tion which may have t 

"hampered the debtors in the defense of their cases.' Creditors ~e~e' also' ; 

: fiee to satisfy their judgmel)ts from the attached' property. > Yet' the ,; 
~ 

-Treasury has consistently prevented creditors from, availing themselves, 
'unfairly of these procedural advantages. It has permitted the executiot} 
,of jud~ents out of frozen assets only where it appeii.red to the satis-:­
faction of the Treasury that the debtor had been given an opportunity in 
fact as well as in law to present his case. 'It has also .J;equired proof ,that 
satisfaction 'of a judgment out: of 'froten assets would not res1.J1t irigiv­

12.86 C(lNG: REC. 5006-5008(1940). , 	 , 
13. See Brief of United States as amicus curiae in Commission for Polish'Re­

'lief, Ltd, V. Banca N ationala a Rumaniei, -288 N. Y.332, 43 N. E. (2d) 345, (1942). 
14. John W. Pehle"Assistant to the Secietaryof tht!Treasury, Freezing Con­

, trol, One Phase 	ofNati()naIDefense,:Weekly Bulletin No. 1052,FoREIcm CREDIT 
INTERCHANGE BUP:AU O'F, NATIONAL,AsSOCIATI(:lN OF: CREDIT, MEN, March 28, 1941, 

: ' , 	 , " , 

33.l3~O 
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ing to one creditor a preference over others who, because of the,.war, 
did not have the same opportunity to pursue their rights. II> 

Freezing ,acquired a second and entirely differ~ntpurpose by 1941 
when this country became a non-belligerent supporter of Britain. The 
fears of tile Senate in the debate of 1940 were realized since it was soon 
found that the freezing regulations could serve as'an excellent tool for 
the conduct of economic warfare against the Axis. In June, 1941, ad­
ditional freezing orders were issued.' They applied to American assets. 
owned by the Axis countries and by Continental Euro:pe~n neutrals. IG " 

Freezing was now described as a means of preventing the Axis 
from drawing on American resources and on those of the Western' 
Hemisphere for the purpose of maintaining its war potential. l1 Freez­
ing sought to prevent the 'acquisition by the Axis of vital materials 
needed by the United States,!-nd its friends, to curb the financing of 
Axis propaganda and sabotage, 'and generally, to curtail the Axis use of 
dollars as a medium of payulent.18 Furthermore, freezing was 'to pro­
tect American' bankS and business institutions from the double li'ability 
which might result from conflicting instructioris given by persons of 
equal authori~y in Axis occupied countries and in' free territories.lo 
Finally, freezing was to enable'the American government to facilitate 
the use of blocked assets by governments in exile and to prevent their 
use by puppet governments.20 

Since the Summer of 1941, athird purpose of freezing gained in­
'creasing importance, although it has never been very clearly articulated. 
This purpose, as d~scribed by spokesmen of the Treasury, is the use' of 
freezing regulations to 'support the I>osition of this country in the post­
war negotiations and settlements of n;tattets concerning foreign rela­
tions. This policy has several possible'implications . .-'It might comprise 
the use of frozen funds for the collection of debts o\ved to America or 
to Americans.2l It may also 'mean the use of the freezing powers "as a 

15. See Brief of the United States, supra note 13, at 11-14; lfearb~9S all H R 
--., 	4840, supra note I, at 85; Pehle, lac. cit. supra nqte 14; U. S. Treasury Dept. General 

Ruling No. lOA of August 12, 1942, providil1g for a "Moratorium on Obligations of 
Philippine Companies" and Press Release No. 38 of the same date,"published in 
DOCUMENTS, sltpra note 4, at 33, 126. .­

16. E. O. 8389, supra note 4, as amended, 	 ' " 
17. Edward H. Foley, General Counsel for the Treasury Dept. Freezing CO/I­

trol as a Weapon of Economic Defellse, address delivered on Sept. 29, 1941, befo're 
the Committee on Insurance' Law of the American Bar Association, pUblished by 
the U; S. Treasury Department, at 1; Brief of the United States, supra note 13, at· 
6; Treasury Release No. I, June 14, 19~1, reprinted in DOCUMENTS, supra note 4, 
at 103; f>ehle, supra note 14, at 7. . 

18. Brief of the United States, supra note 13, at 11. 

19. !d., at 10; Hearings on H. R. 4840, supra note 1, at 70. 

ZO. Brief of the United States, supra note 13, at 13. , . 

21. Statement of Sec'y. of the Treasury Morgenthau, N. Y. Journal of Com­

merce, July 19, 19,40; see also N. Y.' Times, August 9, 1940, p. 1, c<;>I..7. This policy 
seems to have been abandoned. See Hearings on H. R. 4840! supra note I, at 100. 

<' 
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'~echanism through which, we may provideassistan'¢e to fi-iendl:Y-c~u'1~ 
tries in their'own regulation of finance and'trade."22 The'latter appH­

of the freezing device is plustrated by theExecuti~e Or~er ()f 
,I <'!

June 1941 which froze the assets of our ally, China.23; This order 

was issued upon the request of the Chinese Government to help that 

G9Vernment in its efforts, to maintain the valu~ of its currency ,and, to. 

control imports and exp~rts ~crossits boundary Ijnes.24 

. I tisnot u~~ 

likely tnat similar applications ?f the freezing powers after the. end of'. 

the war 'are contemplated. In any event, it 'is apparent that the use q£ 

frozen funds for postwar international arrangements may be directly in 

conflict with the original, purpos~ of freezing, which was the ,prot~ction pf 

the rights of individual owners. Such a use of frozen funds may mean the 

confiscation of private property by this cou,ntry for the purpose of p'aying 

debts owed persons completely unrelated to the property owners; it ~ay 


mean the enforcement by this country of foreign decrees whkh'may' 
to be destructive of the rights of .individual ~wners. ' 

2. Definitions 
Tlie prohibitions of the freezing orders are all addressed to perSOI1S 


within the United' States.25 These persons are enjoined from taking 

part in a number of specified types of transfers if such transfers involve 

property of a designated country, or of its nationals, or if they are made 

by or on 'behalf of such country or nationals. Detailed definitions, both 

of. the transfers which are prohibited26 a~dof .the classes of "nationals" 

who are affected;27' are furnished by the freezing orders themselves and 

by regulations issued under their authority. ' 


The definitions which establish what transfers are prohibited are 

designed more with a view toward exploiting fully the powers available 

to the Administration under the statute than with a view toward making 

the regulations easily understandable. Several ~ttempts to ascertain their 

meaning have already been made.28 ,Those findings will not. be repeated 


22. Foley,supra note 17, at 4. 
23. E. 0; 8389, supra note 4. , 	 . 

, 24. FINANCIAL' & PROPERTY CONTROLS, supra note 1, at 15. See 'also U: S. 

. Treasury Dept. General Ruling N9. 10 of January 14, 1942, and No. lOA of August 
 ~ 

12, 1942 [DOCUjlfENTS, at 33] by which' a measure of cooperation is furnished to ~ 
the Philippine Government. ' . . ' ' . C'I") ,


" 25. ,E. O. 8389, supra' note 4; § 1; DOCUMENTS, supra note 4, at 36. 

,'> 26. Id., § 1, sub-sees. A-F. . .,.of 


27. /d., § 5, 11 E. 	 '. C'I")
":, 28. THIESING, CONTROL OF FOREIGN OW'NED PROPERTY IN THE UNITED STATES 

'(1941) ; Freutel, Exchange Control and Conflicts of Laws (1942) 56 HARV. L. REV. (Y): 

30; Harris and, Joseph, Present Problems Concerning Foreign ,Funds Control, 


'N. Y. L. J.. Jan. 22, 1941, ,po 336, col. 1 ; Bloch and Rosenberg, Cwrrent Problems of 

Freezing 'Control (1942) 11 F9RDHAM L. REV, 71; Note, Foreign Funds Control 

bi Presidential Freezing Orders (1941) 41 'COLUMBIA LAW REV. 1039. ' 
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here. For the purpose of this article it is sufficient to state that all' froz'en 
pr~perty transfers which in any way involve persons within the United. 
States are covered by the. orders and regulations. Thus, the regulations 
prohibit the transfer of practically all property,29 located in this country, 

. which is affected with a designated interest.3o They also prohibit the 
transfer of registered American securities which are located hi a desig- .' 
nated country;31 the transfer of securities bearing physical marks which 
show that they have once been abroad ;32 the transfer of securities, cur­
rency, gold, foreign~xchange, diamonds, or works .of art as soori as 
stich assets reach the United States from' abroad ;33 and the acquisition 
of securities which are located abroad by a person who is in the United 
States.Sol 

The definition of the term "national" is of particul<u importance 
because it is the cause of. some of the main diffic.ulties which lie in the 
path of the unfreezing process: . Traditionally, the term "national" com­
prises only citizens or subjects of a country who ow~ allegianc.e to that 
country.3o Under the provisions of the freezing or-ders, a "national': is 
also anyone who is domiciled or resides or is only temporarily located 'in ' 
a designated country, as well as anyone who is acting 'as an agent for 
such person}16 Hence, the physical presence of· a personin the terri­
tory of a designated country is a decisive,factor, even where he owes no 
allegiance and has no intention to be or to remain in the country. This 
singularly wide definition is even further broadened' by the fact that 
the status of a' "national," once established, remains unalterable. Thus, 
anyone who, 'on the date when the designated country was placed under 
the freezing orders, was a "national" of that country retains that status 
for the duration of the freezing order:s. Similarly, anyone who subse-" 

29. Regulation under E: O. 8389, as amended, supra note 4, § 130.2 (c) 

[DOCUMENTS, supra note 4, at 161; U. S.·Treasury Dept. General Ruling No. 12, IT 

(5) (b) [DOCUMENTS, supra note 4, at 37]. ' : ' , 

30. E. O. 8389, supra note 4, § 1 (i) (ii) [DOCUMENTS, Sltpra note 4, at 5]. 
31. Id., § (1), sub-sec. E. . ,,' 
32. Id., § (2), IT A, sub-sec. (1) ; U. S. Treasury Dept. General Ruling No.3, 


[DOCUMENTS, supra note 4, at 25]. . 

33. U. S. Treasury Dept. General Rulings Nos. 5, Sa and 6 [DOCUMENTS, supra 


note 4, at 27-31]. Declaration of the United States Treasury Department on Gold 

Purchases of February 22, 1944 [DOCUMENTS,' supra' note 4, at 15]. Diamonds: 


.Hearings on H. R. 4840, sl~pra note 1, at 81. Currency: FINANCIAL AND PROPERTY' 
,CoNrnoLS, supra note 1, at 25, 26. . 

34. E. 0.8389, supra note 4, § (2), ITA, sub-sec. (2). 
35. § 101 (a), NATIONAUTY ACT of 1940, 54 STAT. 1137, 8 U. S. C. § 501 (a) 


(1940). See DOMKE, TRADING WITH THE ENEMY IN WORLD WAR II (1943) 24 

et seq.; Sommerich, Ricel~t Innovations'in Legal and Regulatory Concepts as to the 

Alien and His Property (1943) 37 AM. J. INT. L. 58; Lourie, The Trading.With the 

Enemy Act (1943) 42 MICH. L. REV. 205; Note, N e1.1) Adtninistrative' Definitions of 

"Enemy'! to Supersede the Tradillg with ~he Enemy Act (1942) 51 YALE L. J. 1388. 


36. E. O. 8389, supra note 4§ 5, IT E '[DOcuMENTS, supra note 4, at 81: 
/, 

.~, , 
~~. , ." 
~t ~'.. .:, ...... './,. .., . : .." i39'?:/.·

.-THEUNPREEZING.OF-FOREIGN"PUNDS . '.' 
. . ' - • • '. .~I ., ;

>. 

<:queqtly acq~i~ed the' st~tus of 'a "national" r~mains ~ "national" as 'long '. 
~ as the freezi~g ()rdersprey~iLS1 . The Treas~ry Depaitme~t has sCi ;~a·(:.. 
, provided for only two exceptions from this field· of.control :'0en-,. 

eral'License No. 28 exempts dtizensof the Uriited':States who. be-, .. \ 
came~"nationals" because"of their presence in a designated' count~y but 
who subsequently resumed their American residence;' General License' 

'No. 42 exempts any ,other "nationals" who have resided in the United' 

States at ail times ~ince February 23, 1942.38 

' • 


! ~ 
, 3. Ge~eral Rulin.g No. 12 '. ..; 

'L 

Since the prohibitions' of the' freezing ordet:,s are. directed at persons 
within the United States, their literal interpr~taticin would appear to " ,~ 

permit persons outside of this 'country to transfer American funds to 
.',other persons located abroad. As a result registered securities J()cated 


in a foreign country could there be endorsed; foreign-held claims against 

American debtors, custodians or agent's could be assigned abroad; while 

American' bearer securities, currency or notes could be transferred as 

freely as any' other personal property provided nobody in theUnit~d 

States is required to pa'rticipate in the transactiori~ ,? . 


" ~, .. Such a construction of the free~ing order~ may seem to be' contra- , 
;)..,dieted by the language of one of the regulations issued by the Treasury -

Department under the authority of the orders. General RulingNo. 12, 

which comprises a number of provisions relating to blocked accounts, 

also states that all transfers of blocked accounts are subject to the licensing 

requirement "whether or not done or· performed within the ~United 

States."39 This provision therefore prohibits the transferabroad6f 

blocked accounts, even though nobody in the U~ited States takes part in 

such transaction. Moreover, this regulation, by declaring that unlicerised 

transfers of blocked accounts are "null and void," appears to establish, in 

advance.of unfreezing, that this country will permanently disregard any 

intermediate transfers which may.have taken place at home orabroad, 

regardless of the manner or the authority by which they may have been 

effected. The impression that such final determination is intended finds' 

further support in certain' additional provisiollswhichexempt Jron'l the 

application of the ruling. certain apparently legitimate transfers such as' .",
. ' 


37. Ibid. .. . 'i 

38. U. S. Treasury Dept. General Li<:ense No, 26 'of August 8, 1940, as 


amended [DOCUMENTS, supra note 4; at 52]; General License No. 42 of June 14, 

1941, as amended [DOCUMENTS; mpra note 4; afOOT. Persons arriving aft~rl·:eb.ruary 

23, 1942 may .receive individual licenses.' . .,.. . ,', .".' . 

,: 39. U. S. Trea~ury Dept. Geljeral,Ruling No. 12, ,(1) [DOCU~NTS. supra 

'note 4, at 36]. ' . ..·3'31312' 
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transfers arising as a result of the creation or change of the marital status,' 
of intestate succession and of testamentary'disposition.40 

,In spite of the unequivocal language of General, Ruling No. 12, 
however, it must be assumed that no final determination of title was in­
tended. No appaFent reason exists why sllch determination should have rbeen made with respect to blocked accounts and ,not with respect to other 

~inds of frozen assets. Nor does it seem at' all likely that the Treasury 
. should have wanted to dose the door, in 'advance, to any examination, 
into the legitimacy of foreign transfers, even in the case of blocked ac- ' 
COllnts. Moreover, the Treasury itself has added an argument against the 
impression of finality by indicating that those transfers which the ruling 
exempts rcmain, ncvcrtheless, subject to all licensing requirements.4oa 

All this makes it evident that the language of General Ruling No. 12 can­
not be construed litcrally:' A proper interpretation of the ruling should 
proceed from the aSSUllll)tiol1 it was solely an attempt to discourage the,de­
velopment of foreigl~ mark~ts in American deposits.41 As 'a result, the 
efficacy of the ruling need not, extend a:ny further than to reserve to this _ 
country the complete .freedom to repudiate, at the time of unfreezing, 
any foreign transfers. in blocked accounts which it may then wish to 
repudiate. ' 

, Finally, it should' be noted that tpe language "null and void" must be 
held t9 exceed the scope of the delegation of Presidential powers granted, 
in the freezing orders if that language is meant to attack the validity of all 
unlicensed transfers which were consuminated abroad. For in the freezing' 
orders the President has merely prohibited certain persons witfiin' the 
United States from doing certain acts, wpile he has not expressed similar 
prohibitions with respect to persons without the United States.41a 

B. FOREIGN iNFLUENCES 

Since neither the language of the freezing orders themselve!? nor 

the special provisions of General Ruling No. 12 anticipate the ultimate 

disposition of foreign transfers of frozen funds, it is pertinent to ex­

amine the types of foreign transfers which probably occurred while the 

American freezing restrictions were in force. Three different kinds of 

such trans fers will be distinguished: fair transfers behveen individuals; 


40. 	 Id., ,((5), sub-sec, (e). , . 
4Oa• See, for example, U.· S. Treasury Dept. General License No. 30A of Oct. 


25, 1942, reprinted in DOCUMENTS, supra note 4, at 54. '. " 

41. Note, Foreign FUllds Control by Presidelltial Freezillg Orders (1941) 41 


COLUMBIA LAW REV. '1039, 1053. :. 

41-. It should be noted, however, that the last paragraph of U. S. Treasury 


Dept. General Ruling No. 12 contains the language: "By direction bf the 'Presi­

dent..•." 


.!• 

. ,
i 	 C';, 
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. i.," 

'transfersres)llting from enemy,aCtivity ,during the tiine of'~ccupati9n; 
and trimsfers brought about by sovereign: foreign countries within their 
own territories.' !.; , 

'.1. 	Fair Transfers"between Individuals, , . '. 
The most ,obvious: likelihood i~ th~t honest transactions in fro'~et'! 


assetscontipued to take place abroad, after the effective date of free~ing. 

Individuals, dealing at: arm's length with each other~ may have bro~ght 

about such transfers for regular commercial purposes without even' 


. ("

knowing of the AmeriCan freezing regulations.42 Many other transfe'rs, 
"..,i

will have been made with full cognizance of these regulations and in con- ' 

templation of the ultimate release of frozen funds by this couritry. The .. 

transferees in such transactions may have acted to accommodate owf1ers' 

who needed cash; or they may have wanted to speculate; 'or they may 

have endeavored to acquire set-off claims against their American cred­

" itors. " 	 ' " r". 
" 

'" 

2. 	 Transfers Resulting from Enemy Activity during Occup~tiori ',I' 

,</­

. The results of the e~emy'sactivities in occupied territories, caltu­

~'I: ,~" 

iated,to bring about transfers of frozen funds, are not yet known in de- ., 

tail. The enemy undoubtedly coveted' American assets' since' they triade , 

available to hini several·lu'crative pr~spects: The enemy could take, them 

to neutral speculators. 'who werew~lling to pay a purchase priee it'! neu-', . 

tral currency, thus fu.rnishing him with free. foreign exchange; 'or he 

could hold on to such assets in order to estabiish caches for use after the 

.1·. 


. war as a means of fimin~ing underground activity or as a reserve fqr, ' 
, " 


enemy leaders forced to .flee from their own country. , ' 
.; J 


The enemy must have used many methods, varying with the differ- . 

ent occupied territories, to obtain frozen funds for these purpqses. Thus 

in'Poland,43 where Germany pursued a policy of national extermination,. 

Germa1l Ordinances authorized the confiscation by variousagendes of . 

almost every kind of, Polish property. including, o~ course; whatever 


, , 	 ' 

I ~ ~ 42.See'N:, Y. Herald Tribune, Aug: 6, 1944, §',z, p. 8, col. 1 :' Frozen Assets of " Ct') 
\

, Dutch , May Be Freed Fir st. This report emphasizes the uninterrupted 'contacts ' 
between the Dutch Government in exile and Dutch patriotic movements in 'the ~: 


, home country.' ApPilrently, as a result of these contacts, the Dutch take, the position M' 

, that "While there have been many illicit changes of ownership and outright con- . .r-c 


fiscation of property, it is felt thaUhousands of people dead 'or, sti11'alive, sold their ' " 

holdin~s to others legitimately .. , . For this and other ,valid reasons; the,Dutch .cY)

authortties intend to go easy and make 'a thorough survey of, the situation before' (l') , 

taking decisive action ..•. a census of all property changes since May 10, 1940, " 

will be held in the Netherlands and .. '. on the basis of the findings other ,trieas~ , ' 

ures will be !iecided upon?~, .' . ' 

43. LEMKIN, AXIS RULE IN OCCUPIED EUROPE (1944) 37. ' '/ 
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American holdings may have been available.44 ' In countries like Frari,Ce 
and 'Belgium;kssobviou'~ measures were employed. Property owners 
,were offered high prices' in local curre~cy for the sale of their posses­
sions anq. the prices ,,,,ere then paid in notes acquired by the Germans, to' 
cover imaginary costs of occupation.45 In all occ.upied ~ountries the de~ 
vice of appointing administrators was freely applied to the property of 
refugees, and of anyone who was subjected to police action.46 Ad­

'rninistrators were also appointed for enterprises whose managements 
faile,d to act in accordance· with the instructions of the occupying authpr­
ities.47 These administrators were then'in a position to sell the property 
h~ld by them for any, price and to any purchaser who 'was acceptable to 
them. Moreover, in all occupied countries, the Germans adopted for­
eign exchange laws which, demanded the declaration and sale to the 
German authorities of any foreign invest!11ents,48 Finally, enemy prop­

'. erty decrees of the occupying authorities ordering the delivery of Al­
lied property probably included American securities and other invest­
ments.49 

We do not knpw as yet how far the enemy succeedeq. in acquiring 
, , frozen American assets by'the use 'of these ';'ario~s expropriatory meas­

ures.' The State' Department has indicated that during the course of 
1944 German Embassies in neutral countries were ;'loaded down'" w'ith 
lo'oted securities, currency and gold, and~that the Nazis were working 
full time to put these assets under cover.5O 'On the other hand, there are 
certain indications that at least in some cases the counter measures taken 
'by this cO~!1try have 'deterred ,the enemy from even attempting to ac­
,quire frozen funds. Thus it ~eems that th~ Germans in Holland demanded 

44., German Ordinance of January 24, 1940, Governi,~g th,e Seizi're of Priv~te 
Property i,~ Occupied Poland,' POPSH WHITE BOOK (London. 1942) 124 ef seq.; . 
LEMKIN, op. cit, supra, note 43, at 223, 227. " ' , , 

45. N. Y. Times, October .11,1944, p. 10, coL 4; LUfKIN, op. cit. slIpra note 43,at 39. . , .. 

46. France: Statute of September 10, 1940; Journal Officiel of October 26, 
1940, and Decree of January 1~, 1941, Journal Officiel 'of January ,17, 1941,as 
amended August 18, 1941, Journal Officiel of August 2,1, 1941; see also LEMKIN, 
op. cit. Stlpra note 43, at 37, 223. , , 

47. See, e.g., Decree of Reich Commissioner for Norway, August 17, 1940, 
Art. 13, ~ 1, reprinted in C. C. H. War Law Serv., Foreign Supp., IT 65883; 
Decree of May 20, 1940, of the Military, Commander,.'for the French Oc­
cupied Territories, Concerning the Management and Administration of Enter­
prises in Occupied Territory of Netherlands, Belgium, Luxembourg, and France, 
CC. H.; supra, IT 67786. " , , ' 

48. LEMKIN, op. cit. supra note 43, at 57. . ,. 
49; See, e.g., Regulations of Norges Bank, of July 17, 1940, as amended August 

26, 1942, C. C. H., snpra note 47, U66727; Decree on Enemy Property' in the 
Occupied Territories of Netherlands, Belgium, Luxembourg and France, of 'the 

Chief Commander of the Army, Supreme Headquarters, of May 23,~1940, C. C. H.,


'supra note 47, IT 65786. ' 
50.N. Y. Times, Oct. 6, 1944, p. 7, col. 1. 

%";'.r, , , 
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the re~o.rting '()i holdings in American, sectirities, but fail~d ~o t~e th~ 
over if they bore stamps or seals ~hiCh would inqicqte.thatthey h~.d bef!n" 
held ou~sideof the'United'State~.51 Similarly, itnow appears;thatthe 
contents of safe deposit boxes of some or, all American banks and J1~-

, tionals in France and Belgium have not been t(;lUched. 51a 
" , 

3 .. Tran.ifers Brought abo~ by Sovereign Foreign Courz.trie$ witf;.in 
Their Territories: . . " 

The only transfers of this sort which are materia:i to this. discus­
sio~62 are thosebrou'ght about by specific post-occupation laws of the 
governments' which are now' being established or will her~atter be ,ell­
tablished in formerly occupied countries. Sufficient evidence is already 

. available to indicate that there will be several types of post-Occupq.tiQu, 
laws in liberated countries which will affect frozen funds. In general,· 
such laws will' foUow three main purposes: the restitution of 100t«:;4 
'property to its former owner; the corifiscation of em;:my property; and 

, confiscation in the course of the ecoriornic and social reconstruction of the;' 
liberated country. 

R~stitutio'n of Looted Property: The restitution of looted 'property. ' 
has been promised by all the governments of the United Nations, includ­
ing all governments in exile then existing, and the Provision~I,Fr~nch 
Government, in a Declaration dateci January 5, 1943.53 These govern-. 

'ments. have reserved all, their rights to' declare Unlawful !l,nY prop~ity 
transfers in 'oCcupie<;l, territories where su'ch transfer's "ha~e' tal<e~ th~ 
form ,of loot 'or -plunder·or of transactions a.pparently leg~l in fgpn, . 
'even when they purport to be v~luntarily effected."5.Several olihe 

51. FINANCIAL & PROPERTY CONTROLS, supra note 1, at 22. 

51a. This information is based on recent unpublished reports. 

52. Transfers under the ordinary laws of blocked countries, such as transfers 

by inheritance or as a result of the establishment of marital status, ,or under bank~ 
: ruptcy laws and the like, 'do not pose any unfreezing problems. See U. S. Treasury 

Dept. General Ruling No. 12, ~IT (4) and (5) (e) [DOCUMENTS, supra note 4, at ,36]. 
Transfers in accordance with the decrees of recognized puppet governments, 

such as that of Vichy, France [see Bollack v .. Soci~te Generale, 263 App. Div. 601, 
33 N. Y. S. (2d) 986 (1942»), will hardly be of any significance fqr the unfreezing' 
problems since these decrees can be presumed to have been superseded at the'ti{l1e 
of unfreezing by the laws of a post-libenition government. ' ,~ 

53. Declaration of January 5, 1943, Regarding Fofced, Transfers of Property 

in Enemy-Controlled Territory [DOCUME.NTS,supra note 4, at 15]. " ' 


54. The entire question of restitution shol,lld be considered also froll) the view-, 

point of international~ law and in particular from the viewpoint 'of the Hague Con­

vention' Respecting the Laws and Customs of War on Land of Qcto\)er 18,' 1907 

(36 STA1. 2227). That Convention, in Section III of its Annex, defines the limits 

Qf "Military Authority over the Territory of the Hostile State." Articles 46 and 53 

prohibit the confiscation of private pr'opertY. 'ride acquired by the occupyi:ng PQwer, 

,or by others through that power, in violation of the provisions,of the Co~vention, 

may be considered invalid, See Bisschol?, London Int. Latv COff/Crence (1943) 9 
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governments in exile have gone farther and have formulated detailed 
visions. Belgium, Luxemburg, Poland and Greece propose to restore 
property t9the original owner wherever a transfer was bro'ught 
~'by force,"65 "under 'direct or indirect pressure,"M or by "confiscatton 
These governments ha';e also stated that they would not respect any 
vening rights of third parties even where such rights may have been 
quired in good faith and for value. Czechoslovakia and Yugoslavia 
st~ted that they will void transfers made "under pressure of enemy occ\i~. 
pation or under exceptional political circumstances"68 or "without the 
true and free will"59 of the transferor; but these two governments hav~ 
not as yet taken any position with respect to the validity of rights of in~ 
tervening purchasers. Finally,' Norway60 has indicated that its court? 
may, upon application, .invalidate transaCtions caused by illegal compuk 
sion or undue influence or other circumstances which would make it Un_I 
reasonable to uphold them, and it has stated that intervening rights may 
'be adjudiCated from case to case in an equitable manner.O l "j,' . ' 

Confiscation of Enemy Property: ,The.probabilityof 
tion of. enemy property by post-liberation governments should be a 

I foregone conclusion.o2 ,Such property will be confiscated if it wa,sowned 
by the enemy or by his agents before he occupied the country in question: 
Incases where the enemy acquired property duringthe time of occupatio~; 

LONDON QUARTERLY OF'WORLD AFFAIRSy3-77 ;'LEMKIN, op. dt. supra not'e 43, at 43. 

Similarly, title to property of the occupied'state, acquired through th~ enemy, may' 


.be invalid, if such property was taken, in violation of Articles 53, 55 and 56. See, in 

particular, Article 53, which permits the taking of funds and,of realizable securities 

which are strictly the property of the state. 'This should not include American funds' 

and securities, since they were frozen and, therefore, not "realizable." " . , 


. 55. Belgium: Decree-Law. dated London, January 10, 1941, Art. 2, 3 Monitor, 
Beige, 1941, p. 46, reprinted in C. C. H., supra note 47,1f 67762,; LuxembOurg: Grand, 
Ducal.Decree of April 22, 1941, Arts. 2, 3, published by the Luxembourg Min-· 
ister to the United States on' June 23, 1941, c.. H., supra note 47, 1f 65430. . ; 

56, Decree ofNovember 30, 1939, of the President of the Republic' of Poland, 
Art. 7, unofficial translation.reprinted in C. C. H" supra note 47, 1f 67751. ' 
. 57. Greece; Royal Emergency Law No. 3066 of October, 22, 1941, Art. 4,re­
printed in C. C. H., sl'j>ra note 47, 1f 67781. ' , . 

58. Statement of the Czechoslovak Government in London; December 19, 1941, 

reprinted in C. C. H., supra nate 47, 1f 67784. . , 


59. Yugoslavia: Royal Decree of [May 28, 1942, Arts. 2 and 5, reprinted in' 
C; C. H., supra note 47, 1f 67539, , '., . . , 

60. Provisional Regulation of Invalidity of Transactions Connected with the' 

Occupation, December 18,: 1942, reprinted in C. c.; H., supra note 47, 1f 677~2. ' 


61. For the Dutch attitude, see note 42 sll/w.a, 
62. See, e.g" Ordinance of the French' Committee of National Liberation 


of October. 6, 1941, Concerning Trading with the Enemy and Sequestration',of 

Enemy Property, reprinted in C. C. H., 'supra note 47, 1f 65937; and Ordiminte 

of the, Provisional Government of the French Republic, Concerning, the Seques­

tration of Property Owned by the Enemy, Journal Officiel of October 7, 1944, p. 

885, reprinted in C. C. H., supra note 47, 1f 65972. ' 
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confiscation. wilt be necessa~y only if the property restitution' laws ha~e 
,not already brought about an effective invalidation. of the transfer. '., " 

Confiscation in the' ,Course of Economic'a~d Social Reconstru.c;;' 
.tio~: More complex is the effect ,on frozen funds of po~t-occhpation 
li~sdesigned by the liberated countries' for their eC,onomic and socialre­
construction. These laws will, entail many revolutionary changes, and 

, drastic en~roachinents upon property. rights will follow ih the .wake of 
'these changes. Three of the blocked countries have already been iricor~ 
porated into the SovIet Union.o3 Fr~zen funds· held by the nationals 
these countries will presumably be subjected to nationalization under Rus­
sian laws.t;4 Similar measures may be taken in other countries which come 
to ,view Russian economic principles with sympathy: The, proposals of 
some French and Netherlands groups66 for the'socialization of ~et:tain 
sectors of tne economic life of the nation and particularly. of banki'ng and 
foreign trade, may also affect owners of large holdings in frozen: funds. 
FurthetqlOre, capital levies or compulsory loans may be imposed upon" 

.' property owners, in general or owners of foreign 'holdings in pa~ticular,' 
in order to achieve the deflation of nationalcurrencies,06 or for, the p,u'r­

. ~se of having'the rich sacrifice part of their wealth f~r' the com~on 
good,61 Other countries may, upon being confronted with situations wqere, , 
the Germans have disturbed property holding to such an extent that it is 
'difficult or impossible to trace originaLownership, wipe the slate dean by . 
, ordering the confiscation of the looted property rather than attempting to 

. ' , 

c,.f. 63. Esthonia, Latvia, Lithuania. 
',; .64. See; e.g" an Esthonhm Proclamation of the Chamber of Deputies of July 

23, 1940, proclaiming the nationalization of banks and large industrial enterprises as of 
July 23,1940, quoted in Silberberg v. The Kotkas, 35 F. Supp. 983,984 (E. D. N. Y. 

,1940), Cases involving the confiscation of ships owned by nationals of these coun­
tries have already occupied our courts. See Briggs, Non-recogniti01~ in The Courts: 
The Ships of the Baltic Repllblics (1943) 37 AM. J. INT. L. 585. '... . . 
, 65, See "Joint Manifesto representing both . the 'leftist' and 'rightist' elements 

oftne Dutch People and setting forth agreed upon principles for the social; political 
'and economic reconstruction of a liberated' Netherlands," published by the Press 
Agency ofthe Royal Netherlands Goverrunent.in London (Aneta) on July 31,1944. 

66: N .. Y. Tiines, .October 29, 1944, p. 8, co!. 1; N. Y. 'Times, November .18, 
1944, p. 4, col. 1. . ,
'. 67. See N. Y. Times, January 6,· 1945, p. 4, col. 6: Pleven 1wiicates France May 

'Impose Levy on All Classes to Finance'~Costs of War; N. Y. Times, January 11, 
1945, p, 7, co!. 3: FratlCe May Draft Foreign Holdings. N. Y. Times, February 6, 

,: 1945, p. 10,co!. 3: French fo Track Down Capital Sent to Britain. 'See the French 
Ordinances Nos. 45-86 'of Jan. 16th, 1945,- concerning the census of funds abroad 
(Journal Officiel, Jan. 19, 1945). Articles 1 and 7 require all residents of France, as 
of Jan., lst, 1945, and every French corporation, to declare their foreign holdings, 
Article 6 'prohibits, any transfers of declared holdings. Article 7 permits any French­
man who resides abroad "to declare and to assign to the French Goverrunent, as 

, :' voluntary ·contribution"all foreign exchange or negotiable' assets in eXchange for 
. certain other funds. . .... . . 
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restore it-to its former owners.68 Finally, foreign exchangeclecrees t 
be expected in all those liberated 'countries which possess, only 

-.holdings in much needed foreign currency.611 These decrees, in order~ 
be effective, will combine provilliol1s for the forced sale of foreign . 
ings against local cu~rency, with provisions that such local currency,' 
held by nonresidents;be more or less completely blockeq.70 He,nce, 

. rights of non-residents are- concerned, these decrees, in spite of the 
taryeffect which they wjll have upon the economy of the country , 
issues them, should be regarded as, confiscatory in character, and theywili 
be so regarded throughout this article. 

III. UNFREEZING· 

A. THE NEED FOR AN AMERICAN UNFREEZING PROGRAM, 

The various official' formulations' of the .freezing purposes all 
pains to mention one point: that freezing, apart from b~ing a measure 

. protection against wartime dangers,' also reserves for this country an 
opportunity for a considered and systematic s,ettlement of those problems 
which will arise after the end of the war. Accordingly, the Treasury " 
decided to make use of this opportunitjr.71 

There are many reasons which support this decision of the 
. ,ury. A lack of safeguards at'the time of the lifting of freezing 

-tions would cause serious harm to many legitimate interests: . 
, financial institutions and business meri, in their capacities as custodians 

frozen assets, as transfer agents for frozen'securities, or as debtors 
blocked accounts, would .0therWise be exposed to the risk of double 
ity. ' They would be immediately faced .bycOllfiictihg instructions 
nating on the one hand from those whosetitJe derives from wartime 
fers or post-war decrees, and on the other hand from those who deny '" 
validity 'of such transfers and decrees. American courts would find theif 
clocketsunduly burdened' with avery considerable amount of new legal 
business involving pr~blems which lie outside of their usual fie1dsof co~-; 
sideration. pisputes between confiicting claimants would be goverm!4 

68. N. Y. World Telegram, May 20, 1944 (2d ed.) p. 1, col. 3, where a French, 
government representative is reported to have stated that DeGaulle may decide 'to 
"wipe the slate clean in France, confiscating all property except the millions of 20 
to 30 acre farms held by peasants," adding that this was done after, the French 
Revolution and may be necessary now as the -Germans have so involved "the paper
work" concealing the real control of French production that only confiscation by
the government and redistribution "can restore order." . ,,'­

69. The agreement reached at the International ¥onetary Conference at 1 
ton Woods, N. H. on July 22, 1944 [C. C. H., supra note 47, 1170569 et seq.] . 
not eliminate the need for foreign exchange control. See Williams, InternatioMI 
Monetary Plans: After Bretton Woods (1944) 23 FOREIGN AFFAIRS 38, 49. 
'. 	70: Freutel, loco cit. supra note 28; DOMKE, op., cit. supra note 35, 31f et 

71.' Supra, pp. 134-137. 
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t_raditionaJ rules of law; and these ruies would make the v~iidity :91 . 
"--,,'''''''6,1 tr~nsfersandforeign decrees dependent on th~ situs o'f ihe'asset, .' 

.~~ place of its transfer, the met'nodof transfer,' employed,:· the c9nunei­
~_ 'clilJcharaCter of the asset,72 pr other similar factors which have been de~, , '­

. vcloped in the c~ui-se of peaceful' e~onomicrelations,and'which': fail:f~ 
cp~sider the social and political conflicts arising from war and r~~'olu'" 

~~ 

'tionary times}~ Creditors would be placed in a highly undesirable po~' . 
~j-i:ion; for they might find that their debtors, 'acting on' their own ,volition' 

'\'or on the orders of their government, immediately withdrew their un- . 
.. frozen, American funds fromthi,s country. Above all, theunqualified re-. 

lease of frozen funds would result in 'the abandonment of vital public in­
terests of this country ; for such release might easily, result in the s,u'r­
render of frozen funds to the enemyand, 'even worse; to those adherents 
of the enemy's cause who willseek to continue .their warfare il1to the 
pOstwar period.74 ' . 

, ", 
,,~._B. RESPECTIVE ROLES OF THE UNITED. STATES AND OF FOREIGN. 

:_tJURISDICTIONS 

'~>: The recognition that there is need for an American unfreezing'pro~ 

cedure'does not imply that this ~oimtry should now p~oceedto ,decide, 


'_ any and all disputes with respect to 'frozen assets under its laws and 

_that it should til-ke independent action to resol,ve fully the unfreezing' 


situation. A completely ,autonomous American ~egulation of this kind 

cannot be seriously considered, From the v:iewpoint of efficiency much 

,oUhe p.ecessarY work can be performed by the affected, foreigtljuris­

diction far better .than by this country. Authorities of the affeCt~cl 

country possess a direct knowledge of the soci~l, economic and psy­

~ologicarbackground of the foreign transfe'rs, and they can properly 


_appraise the special diffi<;:ulties -created', by the recent suffe~ings "of their 

'countries and their peoples; they are the best judges 'of the adequacy of 


" .-72. E,g" Corn Exchange Bank v. Coler, 280 U. S. 218 (1930); Dougherty v. 

The Equitable Life Assurance Society, 266 N. Y. 71 193, N. E. 897,(1934); Inre 

Lyons' Estate, 175 Wash. 115,26 P.(2d) 615' (1933); Stimson, Law Governing 

Title to Intangibles (1938) 15 N, Y. U. L. Q. REV. 536; Carnahan, Tallgible Prop­
erty and the Conflict of Laws (1935) 2 U~ OF CHI. L. REv. 345; Note, Conflict of CO 

Laws; Nationalization of Foreign Corporations, Effect 'on Local Assets (1943) ____ ' 

CoNTEMPORARY LAW PAMPHLETS, Series 9, No.1; Note,' What Law Governs the ~ 

Assignment of a Balik Account (1927) 40,HARV. L, REV. 989, 991., ' , " C"":) 


•73. 'The language of Mr. Justice Frankfurter, in United States v, Pink, 315 ...-f' 
U.-S. 203, 204 (1942) is most pertinent: "... concepts like 'situs', 'jurisdiction', 

and.'comity' ,summarize views' evolved by the_ judicial process, in the absence -of (")" 


_cOntrolled .legislation for the settlement' of domestic issues., To utilize 'such con- C"') 

cepts for the solution-of controversies international in nature, even though they are 


,presc;nted ~o .the courts .in thtdorm of a private .litigation, is to invoke !I- ,narro:w 

and madmtsSlble frame of reference." _ ' ' , ' 

.~,;,74. Speech of Orvis A. Schmidt,' loc./it. 'supr~ note ~. 
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proposed remedies, and their responsibility, in case of a failure to 
adequate solutions, is much more immediate than that of the 
States. Finally, we cannot disregard one of the established principles, 
of the American school of international law, which considers it presump- , 
tuous and impolitic to interfere in those matters that concern a foreign 
country more critically tha'n the Un.ited States.75 

For all these reasons, a proper unft:eezing program will have to 
distinguish carefully between two separate principles. In all situations 
in which American and foreign unfreezing policies are identiqll, 
similar, deference should be given to the wisdom and practicability of 
the foreign regulation: In such cases, this country should not attempt· 
to use its power over frozen funds to support its own judgment of the ad­
ministrative requirements of the situation, but should restrict itself to 
supplementing these foreign measures wherever' necessary. On the. 
other hand, where American and foreign unfreezing policies are in.-;' 
conflict or where the foreign jurisdiction fails to take adequate measures: 
in pursuance of joint policies, there is no reason why this country 

, should not employ its powers to enforce its own policies. 
; With these two principles in mind, the various foreign measures re­

lating to ·frozen funds must now be examined more closely in order to de­
fine in detail the proper scope of an American unfreezing program. ' 

C! INTERACTION OF AMERICAN AND FOREIGN UNFREEZING MEASURES 

1. Laws Providing for the Confiscation of Enemy Property
• 

The enemy has had at his disposal the extensive experience in th~' 
. technique of cloaking of the actual facts ofownership which is available. 

to lawyers and bankers on the European continent. They have learned 
during the past decades how to hide assets from the attacks of extensive 
taxation and socialization .and from the dangers of war and 
confiscation. Chains of holding corporations as well as. corporate foun­
dations which have no st~ckholders have been prganized under various 
accommodating laws to insure complete anonymity of the investing 'in­
terests. A regular process of setting up individual dummies which guar­
antees successful concealment under all circumstances has been devel:: 
oped. Banking laws, particularly those of Switzerland, have 
adapted to. the purpose by providing t\"tat the identities of owners 

. anonymous accounts may be kept from all persons, even the local 
authorities.76 As' a consequence of 'these de~elopinents, .Germany 

75. Nussbaum, Public Policy .and the Political Crisis 1'''' tile C.onflict of 
(1940) 49 YALE L. J. 1027, 1047 et seq. , ' 

76. Archawski, Switzerland: Foster Mother oj Cartels (Sept. 1943) HARPER'S 
MA(~AZINE 304; N. Y. Times, Nov. 14, 1944, p. 29, col. 4: Gram( Jury Finds'Swiss 
Laws Enable Germans to Hide Assets. , ' 

..' .. 
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in a position to' act, even before the outbreak of the war, in order to.hid,e. 

considerable assets in neutral countries in anticipation of' anti-Ge~;nan' . ' 


• • '- I " 

'war ~m~asures, and German holdings in this country could be elaborateiy. 

cloaked by the use of neutral intermediaries~ Similarly, Germany. was . 

able: ·after the outbreak of the ,war; to use neutral c6~ntries for the secret ..' 


;-.';deposit oL!o~tassembledby it during' the course of the war.n Finaliy) 

the same kind of technique could have been applied ~hen the Germans' 

wen! expelled from the occupied countries and had to leave behind thefll" 

possessions which they acquired. during the period of occupation. Hence;. 

it must be' assumed that the, frozen funds of neutrais, as well as those 

of the liberated countries, include enemy holdings, and that persons 

who cIa.im such funds, whether they had title at the time of freezing or , 

whether their title, derives from subsequent transfers, will in· many 

cases be found to be agents and stakeholders of the enemy. ' ' 


'This country will have to use' any opportunity which may possibly 

off~r itself in the course of the unfreezing process to discover and neu~, 


tralize all enemy holdings in, frozen funds. Those who are presently in 

power in Germany are undoubtedly determined to use whatever foreign 

caches they can get hold of for the persistent .continuation of their war-' 

fare,above ground or under ground, anywhere in the world. The first 

req~isite of an unfreezing program,. therefore, should be that the real 

interests behind every claimant be established before anything is re-' 

leased to him. 


I' 

Fortunately, .most of the affected countries can be relied upon to . 
. devote themselves wholeheartedly to this task. They can be to 

make ftili.use of their powers to force persons and busi~ess institutions 
within their territ~ries' to disclose aIr significant data concerning ;any 
principals and.clientsJor whose accounts frozen funds are held. Hence, 
this. country will not run any unreasonable risk if, instead of inv~stigat­
ing the status of an individual foreign claimant, it places his funds at the 
disposal of his 'government, and thereby imposes the burden of making 

. 77. It should be noted that at least two of the neutral countries, Switzerland 

and Argentina, strongly deny the existence of large German caches in their cOlln­
tries. N. Y. Post, Nov. 16, 1944, p. 6, col. l. This is a report on statements t' ­

made by the Chairmen of the Swiss and Argentine Delegations' to the Interna- ----" 

tional Business Conference at Rye, N. Y. in ·November; 1944. These men are said .......-; 

to have insisted that enemy, assets in their country' were "meager" and almost C"':). 

"negligible." The Swiss problem has been brought nearer to a solution by a de- ....... 

.cree of the Swiss Federal Council of Feb. 18th., 1945, which freezes assets be­
longing to ,persons domiciled in Germany "or their mandated representatives in ,('I") 

Switzerland." An accompanying Swiss <;ommunique: says that the measures.tal-;en, ('I") 

under the decree "will permit verification of cha'rges from abroad that Switzer­
land iJas for some time served as a safe repository for capital.and other hoardings 

belonging to nationals .of invaded countdc,s." See .N. Y. Times, Feb. 18, 1945, p.

16, col. 3., . , . 
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all necessary inquiries upon that government. ' Of course, wherever that other foreign' g~vern~ents which :also enjoy contacts with the:·s~e.. 
'sufficient sources of information are available to the Americanauthori-, froze~ assets are in possession of.sinlilar powers.81 'A conflict between. 
,ties, nothing should prevent them.from. establishing the enemy character , these powers will be averted only where one of the countries.concernec;i , 
,of a claimant on their own initiative. However, it is conceivable that the has failed to exercise its powers.Sll '. Tliere may also be exceptiona(case~" ' 

"I' :affected cou~try may be inefficient or' even recalcitrant because of a' in which the contacts of one of the confiscating j urisdictionsare so ten-' . " 


measure of sympathy for the enemy; or such a country may decide that' uou~ thq,t they will permit a Judicial resolution of the conflict.sa In most ' 

it prefers to maintain its business reputation as a neutral bankerinste,!d. cases'; however, the ch6!ce will depend upon the· existence ,of' political ~ 


of cooperating with this country and its allies.7S In cases of this kind, factors which may induce, the United States to forego its own right of 

the United States alone will bear the responsibility of preventing the. capture. 
 ," ~; .. 
delivery of frozen' funds to the enemy. Obviously, this responsibility Thus, where the conflict is between, a liberated country. and the:' " 

would entail difficult, but not insuperable problems, Demands for in- Unjted States, the former will advance the' argument that the frozen 
,formation could be addressed to those agents or custodians who are sub'- . asset constitutes an investment in American funds made 'with means 

" 'I~,ject to the American jurisdiction and such demands could be supported which we;e taken from its economy. The asset will be characterized by .' 
~ :~~ 
~' .....i:>y special banking laws or special tax provisions' which would impose the liberated country as part of its patrimony which should be ret~ined ' 

burdens upon the recalcitrant agent or custodian and his own property.79 by s~ch country once the enemy's' interest therein is eliminated. ,;This :-, 
~.;Moreover this country could assert th(;j.t as long as its most vital un~; argument may well be looked upon with favor froin' the Ati-terican view..;' :\ 

freezing policies cannot be accomplished, the need for freezing contin-' point. ,This country has an interest in furthering the endeavors 6f. the 
.'" ~. 

ues.· As a result all funds held by any national of the uncooperative liberated countries to get hold of as much of their AmeriCan funds as 

country would remain subject to st.rict control. Such a .decision on the . possible so that they will,be able to re~o~struct their suffering economy. ' 

part of the United States would contribute directly to the ultimate ,dis­ and. revive their foreign' trade with the UnitedSta~es.84'· As against. 

.',1 


covery of enemy interests, since it would permit this country to await these arguments, many will seriously consider the fact that this country' 

the availability of Germa!1 witnesses and of archives on German soil. In' will have l)eed of preserving, for the satisfaction of its creditors, the very" 

addition, it' would serve as, ~n inducement to the affec;ted country tore~ , limited amount of enemy funds within our reach. 


';~ 

verse its policies. Finally, America's over-all political position after the:', ',There is no unequivocal indication of how the United States WIll re-, 

war: will undoubtedly make available other international sanctions against solve this conflict. However, there can be little doubt that tn one specific !. 


recalcitrant nations. ~tuqtion at least, the rights of the Ameri~an custodian shouJd he fuUy 

Upon the discovery of enemy in~erests in 'frozen assets, there arises" enforced and all claims of foreign governments should be rej ected: This' 


the additional problem of their permanent disposition. There can be no' situ<!tion arises wherever the enemy, after having acquired American ,as­


doubt that this country has the power to. capture any enemy interests iri sets witli funds coming from the!enemy's own patrimony, erhploys an 


frozen assets which may be discovered.so However, it is equally certai~ agent domiciled in another country ;ls,a mere ii1termediary or conduit. 

Th~s the nominal o:wner of, the American subsidiary of the Ge~man Dye.' 


78. See note 77, sl~pra. The Swiss representative is reported to have said: Trust'may have been a Dutch subsidiary of that trust. Yet, a cl<iim by"Giving up funds entrusted to us to anyone but the owner, would be an in~ult', de- : 

grading and unthinkable/' The Argentine representative said: "The only action we ' the Netherlands that its country and not the American custodian should 

can take ... must be within the framework of 'our laws and Constitution, and 
 capture this Gerinan property would hardly 'be justified.~5obviously such a demand from the' United Nations would not meet the qualifica­

._------_.--- ---------	 00tion." 	 . "> ' • 
~79. The Treasury regulations already contain a provision of this kind: Gen-' 81. GATHINGS, .INTERNATIONAL LAW .AND AMERICAN TREATMENT OF ALIEN .f '. l 

eral Ruling No, 17 of Oct. 20, 1943 [DOCUMENTS, supra note 4, at 40) requires aU' ENEMY PROPERTY (1940) 102 et seq. '. . . C'I"'.)

banks and financial institutions which are located in a blocked country, as a condi- 82. E.g., Direction der Disconto-Gesellschaft v. U. S. Steel Corporation, 267, ...... 


. tion of their buying and selling securities held in an account in their names and of U. S:22 (1924). " . 
their collectiqg interest thereon, to furnish on demand made not later than one '83. E.g., Ingenohl v. Olsen & Co., 273 U. S. 541 (1927). , <."") 
fear aft~r the termi.nation of the war to the Uni~ed Stat~s Consular a.u~oritie~, , 84. For·a good exposition of the American interests favoring the surrender. to ('t')' 
mformatlOn concermng all persons who have an Illterest III such· secunttes;' ThIS the blocked countries of as much American funds as possible, see Polk, The FUMe, 
General Ruling should be read in conjunction with the penalty provision (§ 8) of of Frozen. Funds (l94?) 32 AUWCAN EcON. R~v. 255. .: 

'"E. 	O. 8389 [DOCUMENTS, supra note 4, at 8].' . , 85. See report's on an action broughtQY the Netherlands Government in L6n~ 

. SO. Miller v. United States, 1l.Wal\ 268 (U. S. 1870). don and the courts of Delaware in 1941 for '!on order. to compel the election .ofdi.' 


/' 

.'
, 
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In other cases, the United States may be induced by political con 
siderations of a different kind to ,surrender its right of capture to other 
countries. If,for example, a hesitant neutral country is urged to dis~ 
cover and segregate German pwned frozen funds held by its national?, 
a waiver of American rights to these assets might help to win the neu­
tral's cooperation. 


Finally, there <!-re certain indications of a surrender 

rights of confiscation to the United ,Nations. These indications' 
appear in a resolution adopted, with the concurrence of this country, at 
the Bretton-Woods Conference of 1944. In it the United Nations in­
vite neutral countries to discover und segregate German owned funds: 
found in their territories and to hold such funds for the post-armistice 
United Nations authorities in Germany.S6 . This resolution seems to be ' 
another attempt to induce neutral countries to take appropriate measures. 
Thus governments of neutral countries whol11ay find it difficult to rec-, 
ognize acts of confiscation on the part of Allied enemy property crist,,­
dians may be more willing to recognize the title of an Allied agency 
which could call itself the successor in interest of the government of 
Germany. 	 ' 

, 2. Laws Providing for Restitution of Loot 

We have already observed that the post-liberations laws of formerly 
occupied countries can be expected to take sweeping measures for .the. 
undoing of the harm perpetrated by the enemy.S? The United Nations 
sliould accept measures of, this kind without modification. It would 

,be particularly inappropriate for this country 'to determine indepen­
dently which of the transfers carrieq out abroad during the period of' 
occupation were made under pressure and to what extent the rights of 
purchasers in good faith should be preserved.sS . 

rectors of General Aniline & Film Corporation nominated by that .Government. 
The Netherlands claim was based on the Royal Decree of May 24, 1940 [Circular 
of Fed. Res. Bk.of N. Y.No. 2091 of July 2,1940] and On the assertion that the 
controlling interest in the General Aniline & Film CorpOration is owned by three 
Netherlands companies. Compare this with the reference in FINANCIAL AND PROP­
ERTY CONTROLS, snpra note 1, at 35, to the fact that 97% of tlie stock of General 
Aniline & Film Corporation is owned by I. G. Farbenindustrie A. G: "through 
nominal Swiss ownership." Finally, see Vesting Or.der No.1 of the U. S: Secre­
tary of the Treas. [7 FED. REG. 10403 (1942) J. These conflicting claims have been 
discussed by Turlington, Vesting Orders Under The F1'rst War Powers Act (1942) 
36 AM. J. INT. L. 460, 465, and by DOMXE, op. cit. SIIpra, note- 35, at 371 et seq. 

86. See Resolution VI adopted by the delegates assembled at the United Na­
tions Monetary & Financial Conference at Bretton-Woods, N.H., Release No.
467, Oct. 4, 1944. ' 

. 87. Notes 55-61, supra. . , 
88. Compare the serious difficulties which' the French Government has to over­

come in its first attempts at restitution of property confiscated by the Vichy au­
thorities., N. Y. Times, Oct. 13, 1944, p. 7, col. 4; ,N, Y. Post, Oct .. 31, 1944, p. 4,
coLI. 	 . -

Itldependent American action will· be required only where frozen' 
assets 'have been taken from an occupied country and brought intq 

. 'Germany or. into neutral territories. Laws of theiiberated' country,' 
ordering the'restoration of the looted property to the 'original owner; 
might not be recognized in the country in which the present holder ,~~ 

. domiciled. ' However, America's jurisdiction over, these assets is not 
affected by'their transfer. from one foreign ,country to' another, and this 
American jurisdiction can be used to provide that the validity of trans­
fers will be determined under the laws of the liberated country whence 
the property came. 

D. 	 AUTONOMOUS, AMERICAN ACTION IN THE INSTANCE OF A FOREIGN' 

CONFISCATORY DECREE 

i. Policy Considerations 

rhere are' definite, factual limitations to the enforcement of an 
American public policy' which would oppose the confiscation: of 
property in the United States under the decrees of ,foreign govern- ' 
rnents: ,This country possesses no actual power' to disregard Sl1ch d~::' i, 
crees insofar as they apply to the rights of those who now live in the' 

territory of the confiscating country,sil Whatever the United, States 
may mean to do ,for the protection of the interests of these owners can 
be frustrated by the command 6f their foreign sovereign. Thus Amerj.: 
can refusal to recognize a transfer by operation of the foreign law'.could 
be undone by a foreign law ordering the transferor to. execute his :,writ­
ten assignment and to' deliver it to the American custodian of his prop-' 
erty,1l0 In those cases, however, in which rights of' owners other:. than 
residents 6f the confiscating country are, concerned, an AmeriCan'anti­
confiscatory would have a good chance of asserting itself.' There 

._.~ 1._. __ ..1 __

89. '.The only protection of foreign residents which coulC1 even oe con~lu",,,~ do' 
being. practicable would be, the safekeep,ing of- their frozen property for an in­
definit~ period of time in the expectation that some day they might be able to' 
leave their country and call for their American property. See Part E, 2nd sentence 
of The Program infra, pp. 173-174. 

90. An interesting example is furnished by a French decree of July 28, 1944, 
concerning the requisition of United States Dollar accounts [Journal Offidel: Al­
giers issue of July 29,1944, reprinted in CC. H., supra note 47, Y67759j. 'This 
decree provides that residents of Algiers who are the owners :of American 
dollar accounts opened in 'their name, either' in the United States or in a for­
eign country, "shall give to their .correspondents the' necessary orders in order 
to have those funds transferred into an account opened in the United States in 
the name of the exchange office of the territory where they reside." A like 
duty is laid upon agents where the owner of the account "is absent or unable to act." 
Forms are provided for the giving of the "necessary orders." Banks 'are ordered to 
give cable orders to their correspondents in the United States. Banks have this 
duty regardless of whether: their accounts are opened by themselves or 'form the 
counterpart of accounts in American dollars opened on their books in the name of 
clients. ' ' 
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are two groups of such owners of frozen property who could 
protected. The first group consists of owners who, at ~he'time of 
ing, lived in the confiscating country and'who thereafter, at the time' 

, unfreezing, have a<;:quired a different domicile. The second group,com­
prises foreign investors who were never residents of the confisca 
countries, but who employed agents ill those countries through whom 
they held .their American assets on the effective date of the freezing: 
orders. ' 

Having an opportunity to protect these groups of owners from for-" 
~ign cohfiscatory decrees, we are still confronted by the question ~hether. 
we should make use of this opportunity. The confiscating government 
will strongly oppose any stich American decision. Its representatives 

. argue that a country which has gone through the agonies of German 
. occupation should be entitled to take whatever property the United 
, States has frozen, because of its contacts with that country. It Will.' be 
asserted that t1~ose who were fortunate enough to live out'side the 
try instead ~f sharing the suffering of those who stayed on, shOUld be 
happy to be given an opportunity to particiRate, at least financially, hi', 

-=~~~thematetojal==sacrifices.~of=the"nation-;=,'.-It=wil1=be=said.,.that~no=ab~entee~ 
owner should. insist on depriving the economy of. his .devastated country 
Of the wealth to which he claims title. It will be argued that froze~ 
funds should, be considered as part of the patrimony of the liberated 
country, thus permitting that country, as' a' sovereign 'nation, to adopt 
any measures it deems proper with respect to this American hoard~ 

We may admit that this line of reasoning is quite appealing. It 
presents a sociaLattitude which is addressed to our better instincts, while 
its implicit accusation of those who shirk their presumed duty towards 
a devastated country arouses our moral sensibilities. ' Moreover, Ameri­
can economic. interests appe.ar to be in favor of making available to the 
liberated countries all frozen assets within their reach, for these assets. 
will enable them to buy and pay for :theii supplies on our .market without .' 
requiring American loans. Such purchases would contribute substan­
tially to the reorganization of international trade and international mone-' 
tary relations. , 

Yet t tempting as the arguments in favor of recognizing wholesale' " > 
foreign confiscation may seem, they do not withstand closer analysis. In ,\ 
the first place, they are unpersuasive in regard to the owner of frozen :' 
funds who has never had anything but a business connection with the. '. 
confiscating country. His political or economic relation to the country . 
which lodges his financial agent is certainly' too tenuous to warrant his 
forced participation in the latter's reconstruction efforts. He has merely 
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:'~mpi9yed 'the :business institutions' of . that'country ·.a~~ustodiansof his :'. " 

:;Amencan ass'ets. Nor can his investments be properly called a part"of . 
. the. p(l.trimoriy of the conf1scatingcountry. Patrimony/may reasonably 

,I,,' 

, in~lude only property which was 'created within the economy of the 
country; but' it canr).9t extend to property which was imported from the . 

, outsi,de and then invested in United States property .. Any attempt by a 
'foreign 'government to reach this kind of property would proceed from' 
the fallacy that contacts be~ween the foreign country and propt:rty, ,'10- . 

, cated in the United States; which were sufficient to permit the t1:!,ited 
States to freeze the property during the war, as an American emerge~2y 
measure, are equally sufficient to permit its confiscation, py the foreign· J: 
country. .- . , . 

I' A closer question is presented ,in the case of property rights of a'· 

fonner domiciliary of the confiscating country. We cannot overlook the, .­
fact that at the time of freezing the contacts between the expropriating_ 

jurisdiction and the former domiciliary were far tnore' significant 'than 
 ..
those existing between that jurisdiction and a foreign investor. Ho~-' 

' 

ever, it must be appreciated that after our freezing regulations came ' 
The .; ", 


presented in the case of a former UV"U",u 


any 'permanent duties to. his former 'country which survive the actual 

terminatio.n of their contacts and which follow him to his 'new domicile: 


:~ The United St~tes has' never accepted s~ch a. principle.-' In: matt~ns con-' 
cerning the freedom of the individual, we have always recognized that 
he may permanently sever his old allegiances and that this country will 
protect him from any . continued. claims of his fonner soven!ign.9~ ~ 

,l 

Neither has such change of allegiance ~verbeen considered by this coun~'" 

try as evidencing a .failure to fulfill the ~ocial responsibilities owed to the 

old cornmunity, or ~s indicating a lack of loyalty 'and' patriotism. "The 

American attitude is based. on an understanding of the ethical, political' 

and social cleavages whieh. prevail in Europe .and. of the oppressive' 

measures frequ~ntly employed by European governments against minor-. : ,
,. . ," 

. 91. "Whereas'. the ;ight of e~patriation. is a natural and inherent right of all·· 0 
people,indispensable to the enjoyment of the rights of life, liberty and the pursuit, C\t 
of happiness; and whereas in the recognition of this principle this Government has" ' ...... 
freely received emigrants from all nations, and invested them' with the rights of .. ' J 

citizenship;. and whereas it is claimed that such American'citizens; with ·their' ~ 
descendants, are subjects' of 'foreign states, owing allegiance to the governments' (."1")',' 
thereof; and whereas it is necessary to the maintenance' of public peace that this, ..-' 
claim of foreign allegiance should be promptly and finally disavowed:' Therefore.any , ..... .# 

declaration, instruction, opinion, '-order, or decision of any· ,officer of 'the United 
StateS which denies, restricts, impairs, or questions the right of expatriation; is de­
clared inconsistent with the' fundamental principles of the Republic.". . REv:' STAT.. 
.§1999 (l87S) , 38 u. S.C. §800 (1940). 
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ities.' Hence, one who decides toleave his old country and to settle else­


, 
' 

,'. 

" 

and 

where is presumed to follow a' justifiable :desire to free himself fromthe 

social and political powers of the Old World. A consistent and equi­

tabie applicati~n of this policy would require the United St'ates to reject 

all attempts of former sovereigns to withhold the property of' former 

domiciliaries. To hold otherwise, and to affirm the existence of a cori­

tinuing duty to the foreign country may, in many cases, permit foreign 

injustice and discrimination to follow their victims, throughout the 

world. 


The incompatibility of foreign confiscatory decrees and sound 

American ,policies also results f,rom an- affirmative duty which this 

country owes to owners of frozen property to protect their rights. Unc 

like the Russian owners of American property at the time of the Soviet 

Confiscation Decrees,1l2 the present day owners of froze~ propertY'have 

been prevented from obtaining these funds by the intervention of, the 

freezing orders. Such intervention 'was' necessary and, proper in view 

of the exigencies created by the world situation after 1940. But, by its 

intervention, America has made itself the trustee of these assets.IIS This 

1a~Cfias been -fuiIy~recogniied 'Hom ~tne inCep~ion oCtntdree'zing'cou-= 

tro1. For when freezing was initiated, this country was still strictly' 

neutral and freezing protection was, there'fore, adopted solely in rt!cog­

nition of "an interria'tional belief and international faith" in the willing­

ness of the United States to "protect, safeguard and secure"94 alien 

property from any 'acts of confiscation whether or not they emanated 

from the enemy. Moreover, the Administration has specifically stated 

that the United States, in freezing foreign property, was acting in the 

capacity of a trustee.04a Under these Circumstances, it would be anom­

alous to permit such a trust relation to serve as a medium for putting 
owners in ,a worse position, thal{ that whiCh they enjoyed at the time 
when the relationship was created. This distortion of American trust. 
obligations would be particularly odious since, by the intervention of its 
trust'eeship, America kept owners of property frOln employing measures 
of self help in the safeguat:ding of their property. 

I.. 

92. Only property of corporations which was taken over by a statutory sue­
, cessor [United States v. Pink, 315 U. S. 203 (1942) 1. or property for which no 

claimant appeared outside of Russia [United States v: Belmont, 30L U. S. "324 

(1937)], was still available when, in 1933, the Soviet Union assigned to the United. 

States all its claims against American natiopais. (Dept. of-State, Eastern European 

Series, No.1 (1933) 28 A:M. ]. INT. L. SuPP. 1).

93. See note 13 supra. 
94. See notes 12-14 supra. 

94", See note 13 supra. 
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2. Administrati~e Cotisiderations \,~. 
';.1' 

A~ a m~tter of administra~ive technique, 'a re~olutio~ by us to refuse 

to (l,pply,fordgn confiscatory decrees to owners,who are beyond the reach, 

of the'C:onfiscating jitrisdic1:.ion, will require this, country to release frozen 

funds directly to their owners instead of turning such assets over to the 

confis~ting country)n some cases,thisresuIt c~n be easily accomplished; ~, 
 ,~~j . 

in oth(!rs, its realization will face considerable difficulties. 
a. ,Individual OW1~er.i and Principals: The surrender of frozen funds , , 

to individuals in whose name the funds ~ere frozen has already been ac-' , ' \ 

, ,complished under General Licenses Nos. 28 and 4295 in the case of Ameri .., 

can citizens who now reside in the United States and in the case of non­

American citizens who have resid~d in this country since before February 

23, 1942. Similar meas'ures should now betaken for the benefit of all other 

persons who' have severed their allegiance to the confiscating country, 

whether or not they live in the Unjted States. For all arguments which 

have been advanced in support of the protection of American owners of 

frozen funds apply with equal fot:ces to the case of any, other owner 'of ' , '; 

suCh 'property. Of course,At 'will 'be necessary to ,establish <;lefinite criteria, 


'_ '':inorder'.to--deter-1l1ine-;in,-wha~:situations ,allegiance J~Uh~, <:9.n.ft,~Siltj.!.lg' , , 
'c~;)Untry hasactu(l,lly been severed; and no intention of returning t~::that-:: ---=-,=­

country exists. In the case of residents of the United S~ates, for example,' , 

,the taking out 'of first citizenship papers or any other expression of inten­
tion'to remain in this country permanently, will'be an important factor. 

Finally, the rights of the individual owner should also be recognized 


no withdrawal of f,rozen funds should be permitted where the 

Amencan assets of such indivia ual are' held in the name' of, banks or 

other agents domiciled in the confiscating country. 


h. ,Stockholders: Once the riglit oLan individual property owner to 

protection from confiscatory decree is admitted, it becomes necessary to 

examine to what'extent his rights should be protectedif his fr(jzen assets 

are held through the intermediary of a blocked corporation. Iri, such cases, 

the property right consists of an equity of a stockholder in' frozen Ameri~ 

can holdings of his corporation. Here a distinction should be made be­ ~, 


tween different types of blocked corpor~tio!!-s: Where the corporate inter­
 C\J 
mediary is the personal holding company of the equity owner, it would 0'). 


appear unrealistic to deprive him of his rights in the American assets 
 ~ 

of the co,q)or~tion. Ariy withdrawal of frozen' funds by such corpora­ (\") 


(\").tion should be prevented and, it should be made possible for the owner 

to .gain possession of his equity. However" where frozen' assets, are 

held through other corporations which are actually engaged in business, 


95. DOCUMENTS, ,",~ra note 4, at 53, 60; , 
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in the confiscating country, the surrender of their American assets to 
!he owners of equity interests might be objectionabk For such action 
~o)lld threaten the existenceof enterprises which forman i~tegral part 
of the economy of the confiscating country. These objections to the 
destruction of t4e foreign corporation would, however, become pointless 
in alI those cases in which the equity owner, under' the laws of the coun~ . 
try:of incorporation, had the~power to dissolve the. corporate entity. 

. c. Split Ownership: The freezing orders provide for their applica~ 
. tion "to any interest of any nature whatsoever,,06 of an affected nationa( 
, The words have been interpreted to provide that as;ets' are frozen not only' 
~here they are wholIy owned by a blocked national,but also where a 
blocked national owns a mere limited interest in them. As a consequence, 
there wiII be many cases in which frozen assets are owned in part by'per­
sons who are .within the jurisdiction of the affected country and in part by: 
others who are located beyond the reach of that country and particularlY 
in the United States. . 

The existence of these complementary interests in frozen assets may 
easily become the cause for addition?-l conflicts of policies .. The key
to the attitude of the affected countries in. this, as. in alI other questions' 
relating to blocked assets, is their need for foreign exchange and par-' 

ticularly for American funds. Because of that need, theywiIl exercise 


. pressure upon their nationals to liquidate what~ver American invest­

merit~ can be' liquidated, so as to make them avail~ble to their goveni~ 

me·nts. Hence, wherever such investments cons{st of limited inte~ests 

in frozen assets, there wiIl be a general move. for the institution of pro­

ceedings to separate these interests either by way of partition, or by the 

foreclosure of liens, or. by the settlement/of beneficial interests, or the 

establishment of distributive shares .. 

. Fr~m the American viewpoint, this tendency, in itself, is in no way .. 
objectionable. We should merely' be concerned with th,e manner in which. 

. the necessary splitting of interests wiII be accomplished. Thus we'. 
should here, too, take into account the influence that foreign confiscatory 
decrees' wiII have upon the situation .. The foreign country may be in 
possession of frozen property which is partly owned by non-domiciliary 
claimants or.' it may acquire possession of such frozen p~operty in the 
co.urse of proceedings instituted in its courts or before its administra- .. 
tive agencies. In such cases the foreign country may weil be tempted to 
apply its confiscatory decrees to the foreign property as a whole without~ 
exempting the claim of non-domiciliaries. This temptation wIIl be par-: 
ti~uIarly great where the. non-domiciliary claimant is a fonner resident 

96. E. 0.8389, § 1 (ii) [DOCUMENTS, supra note 4, at 51. 

of the confiscating country. FinalIy, the foreign countrY.'maYd~cre'e'· 

that all claimants; incl~ding those who have always been dom'iciledin the. 

United States, shaIl be forced to take payment in local' curi~n<;:yof the 
 ~ 

foreign forum and subject to local laws ~hich, in turn, may effe~tively 

blbckthe use of such currency by non-residents. , . 


. In alI cases of this kind, the protection of those owners of a limited 

interest who are not domiciled in the affected cou~try requires the wi~h~ 

holding of the entire undivided asset from that country. Of course, 

such withho'Iding in itself. is only a temporary measure which wiIl have 

to be foIlowed by proceedings' for the actual division of the various.,' 

limited interests in such assets owned by residents and non-residents '0(.' 

the affected country. . A high degree of' elasticity appeC1:rs advisable. In 

some cas~s, as in the case of the settlement of foreignestates,proceed:-" .. 

ings abroad wiIIbe the only efficient method and such foreign prClCedur~ 

should' be . permitted wherever assurance' can be. obtained that claim~' ' .. ' 

wilI be paid to non-domiciliaries and that payment 'will be made in un-; 

blocke~ currency. In other cases, as for example, where it is necessary •.. 

to foreclose a lien, h may be possible to have an. American agency .' 

te~minate the iriterrelation of interests and to make the required awards::·' . 


. The 'choice between these possible modes of procedure will best be left·: 
to an American public repre;entative of those claimants who are the . 
opjects of American. protection .. 

'd. Credit6rs:. Iri' the case of these claims; two converging' Americari 

policies require consideratio11;.One derives from the' general duty of our 

government to protect domestic creditors and to assist them in coIlecting 

their claims from foreign debtors. The other is based on the same argu-, 

ments which have led us to the conclusion that this country should protect 

the owners of frozen assets insofar as ·they· are domiciled outside of the' . 

affectedcountries.1i7 : 


The preceding discussion has made it appa~ent that limited claims 
to frozen assets require protection from 'the application of foreign, con­
fiscatory decrees and exchange regulations. It i:>. obvious that such' de-' 
crees ~nd reguiations' would be just as damaging in the case of the 
settlement of creditors' claims: Theref?re,the same kind of protection . ~ 
should be granted to s~ch clai~s. . .' . . . . . M 

In the case of credItors' claIms, however, there IS the addltIonalnee4~ 

97. The various formulations 'of freezing purposes which have been ·maci~.. . M 
known have always· placed creditors rights along side with those of owners of frozen.' C"')' 
funds. Moreover, the existence of freezing orders pre'venting owners from obtain-:, . 
ing pOssession of their property, thereby imposing a duty upon our authorities to 
return the property to these owners upon unfreezing, has equally prevented credi­
tors from gaining their satisfaction during the freezing period and has thereby im­
posed a similar duty for their protection at the time of unfreezing. 
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to provide for a' pro rata distribution wherever the debtor's assets are' 
insufficient to cover his liabilities: ,', Where, in such cases, the insolvent 
debtor has 'American creditors, this country. will have to decide whether 
frozen funds should be used to satisfy all creditors or whether it should 
provide for priorities to guarantee the full satisfaction of local creditors, 

. It is our contention that no local priorities of this kind should be given, 
International equality among creditors has long been recognized, almost 
everywhere, as a sound international policy,98 While the freezing orders 
have been in effect, this principle has been strictly adhered to and the, 
Treasury Department has consistently refused to permit the satisfaction 
of local creditors if such satisfaction might jeopardize the concurrent, 
rights' of other creditors and particularly those of foreign cn~ditors. 
However, this position does not exclude the possibility of granting an­
other kind of preference to local creditors.' It may be advisable to pro­
vide that after the pro rata shiue of each creditor in the .debtor's entire· 
estate has been established abroa'd, the American creditors shall have' 
preference in satisfying their full pro rata share out of ,the debtor's' 
frozen assets; , 

All this can be accomplished by placing all frozen assets of the same. 
insolvent debtor in the hands of apubljc receiver. If the debtor-owner 
is not domiciledin this country, then the receivership will be ancillary in ' 
nature; otherwise, the receiver may institutt! insolvency proceedings un- ' 
der Americanlaw. In either case, it will be possible for the receiver to 
provide for the satisfaction of the pro rata share of American claimants 
out of frozen assets if, such measure appears advisable. ' 

IV. 	FOREIGN CONFISCATORY DECREES AND THE 
CONSTITUTION ' 

There are some indications that the United States Governnient 
not agree with the proposal made herein that owners, of frozen funds be ", 
protected from foreign confiscation;!)!) Hence, it seems appropriate to ,> 
consider how American .courts would 'reacttoa surrender of such funds '-' 
to the expropriating country. 

From th'e viewpoint of the courts, the effectiveness ,of the foreign 
decrees would depend, above all, on the willingness of the courts to ap- , 
ply the decrees to the facts presented in terms of jurisdiction and choice 
of law.loo Moreover, if a decr~e is thus found to be applicable, the courts 

98. See Nadelmann, Foreign G Domestic Creditors in Bankruptcy Proceed- ',:'­
ings: Remnants of Discriminatioll! (1943) 91 U. OF P A. L. REV. 601. 

99. See supra, pp. 153-156. For indications of a similar attitude on the part 

of the British Government, see N. Y. Times, Feb. 6, 1945, p. 10, col. 3. 


" 100. Legislative jurisdiction is a due process requirement even in an interna­

tional situation. Home Insurance Co. v. Dick, 281 U. S. 397 (1930) ; cf. Pacific Em~ 


w01,lld stillbe in a' p~sition to reject it ascontr!l-ry t~ the p).lblic pOlicy 6f 
the forum.lor'With respect to both ~£ thes~ questions,' the decisions 
r~dered with relation to the Soviet N ationaliiation Decrees are per­
tinent. These decisions have shown that the AmericaI't c.ourts, , just ~s 
those of foreign countries, are reluctant to give extra territorial effect 
to foreign confiscatory decrees. loa" . 

To' overcome the opposition of the courts, ,the America!! govern­
ment may act as it did in the case of the Russian Decrees. Thus, .in­
stead of merely surrendering frozen assets to a foreign government, i.t . 
may enter into a treaty or executive agr~ement with theexpropriati~g 
country, which provides for such surrender. Once' the federal'gove~n-. 
ment e.ntered into such treaty or executive agreement, the courts" on the 
authority of United States v. Pinll,103 could no longer consider, any pub­
lic policy of the local forum which mig~t be contrary to the public policy 
pursued by the federal government. However, it is ,here submitted that 

,even such a step wo~ldnot achieve extraterritorial effeCt for the' foreign 

ployers Insurance Co. v. Industrial Accident Commission, 306U. S. 493.(1939}; 
Alaska Packers Association y. Industrial Accident, Commission, 29~ U. S. 532 .1:_ 

~1935); New York Life,Insurance Company v. Head, 234 U.S. 149 (1914).· , 
, . 101. See, generally, Lorenzen, Territoriality, Public Policy, ana the Conflict of 

. Laws (1924), 33 YALE L. J. 736; Nussbaum, Public Policy in the Conflict ,of La..w~ 
.,(1940) 49 YALE L.J. 1027. . . , .•'. ,. ." ,. ' ., 

, 102. E.g., Vladikavkazsky RR. v. N. Y. Trust Co., 263 N. Y. 369, 189 
N. E.(2d) 456 (1934); Bollac¥; v. Societe Generale, 263 'App. Div. 661,' 33 
N. Y. S.(2d) 986 (1st Dep't 1942), leave to appeal denied, 264 App: Div; 767, 35. 
N. Y.S.(2dj 717 (1st Dep't 1942) ; Sedg\vick Collins & Co. y; Rossia: Insurance 

Co., [1926] 1 K. B. 1, aff'd [1927] A. C; 95; The Jupiter. (No.3) [1927] P. 122, 

144-146, 'aff'd[1927] P.250; cf. Moscow Fire Insurance Co. v. Bank of ·New 


. York & Trust Co., 280 N. y, 286, 20 N. E.(2d) 758 (1939). But cf· Anderson v.' 
N. V. Transandine Handelmaatschappij, 289 N. Y.·9, 43. N; E.(2d) 502(1942); 
but see Unitei:l States v. Pink, 315 U. S. 203, 242, 246-247.(1942). A general dis­
cussion of the refusal. of .foreign courts to accord any extra-territorial effect to 

, Russian confiscatory decrees is to be found in Borchard, Confiscations: Extra­
: 'territorial and Doinestic(l937) 31 AM. J. INT. L. 675; Nebolsme, The ~ecovery
.of the Foreign Assets of Nationaljzed Russian Corporations (1930) 39 YALE L. J; , 
1130, 1155-1162; Trotter, Extraterritorial Operation and Effect of Cqnfiscatory 
Decrees of the Soviet Government (1926)3 N. C. L. REV. 88. Our courts have_been 
less explicit in their application of public policy doctrineS to foreign exchange 
regulations.. ComPare Central· Hanover Bank & Trust Co. v. Siemens & Halske' 
Aktiengesellschaft, 15 F. Supp. 927 (S. D. N. Y. 1936), aff'd, 84 F.(2d), 993 

, (c. c. A. 2d, 1936), cert. denied, 299 U. S. 585 (1936); Goodman v. Deutsche 
, Atlantische Telegraphen Gessellschaft, 166 Misc. 509, 2 N. Y. S.(2d) 80 (Sup. Ct. . 
, 1938) with the foreign'cases discussed in NUSSBAUM, MONEY IN THE LAW (1939)
.448 ff; Nussbaum; Public Policy & the COllflict of Laws (1940) 49 YALE L. J. 

1027, 1037-1052. This article assumes that foreign exchange decrees' of foreign 
jurisdictions, insofar aS,they affeci: persons outside of the foreign jurisdiction,' are' 
confiscatory.in nature. See supra pages 153-154. A similar position is taken by 

, Domke, Foreign Exchange Restrictions (1939) 21 J. COMPo LEG. & INT. L. 54, 58; 

," Freutel,-loc. cit. sura note 28; Cohn, Currel!cy Restdctions and the Conflict of 

:' Laws (1936) 52 L. Q. REV. 474; Nussbaum, supra, at 1049. . ' .. 


,103. United States v. Pink, 315 U.S. 203 (1942). 

... , 331-323 

" 
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decree104 because the Fifth Amendment of the Constitution would se.rve. 
as a safeguard for the American property rights of the affected own­

105ers. Frequentintimatioris that the Supremacy Clause of theConstitu- . 
tion106 puts the terms ~f a treaty beyond constitutional· gu~ranteesl07' 
are not in conflict with this proposition. . 

The ~upremacy Qause establishes the supremacy of acts of the 
, national government over those of the state governments. lOS It specifies 

104. Of course, it is not suggested that the Fifth Amendment is a limitation on 
th'e activity of a foreign government. United States v. Curtiss-Wright, 299 U. S. 
304 (1936); see American Banana Co. v. United-:Fruit Co., 213 U. S. 347, 356 
(1909) ; ef. Downes v. Bidwell, 182 U. S.·244 (1901). Nor is it suggested that the 
effect of a foreign decree upon property palpably within the confines of the foreign 
government need conform to the Constitution lOetjen v. Central Leather Co., 246 
U. S. 297 (1918); Banque de France v. Equitable Trust Co. 33F.(2d). 202 
(C. C. A. 2d, 1929) ; Salimoff & Co. v. Standard Oil Co., 262 N. Y. 220, 186 N. E. 
679 (1933)J or even to our public policy [Luther v. Sagor [1921].1K. B. 456J. 

. This discussion considers foreign decrees only to the extent that their effectiveness 

depends upon American action, by way of treaty or executive agreement, which 

affects American property. The fact that the substance of the treaty or agreement 

derives from foreign legislation should not preclude the applicability of the Con­

stitution to American governmental action affecting property in the United States. 

ct. Note, ConfiscatiOlls altd Corporations in Conflict of Laws (1939) 5 U. OF CHI. 

L. REV. 280,294. '. 	 .' . 

105. See COWLES, TREATIES AND CONSTITUTIONAl; LAW: PROPERTY INTERFER­
. ENCES· AND DUE PROCESSES OF LAW (1941) passim; MCCLURE, INTERNATIONAL 

EXECUTIVE AGREEMENTS (1941) 294; BEARD, THE REPUBLIC (1943)212-220; THE 
FEDERALIST No. 75 (Hamilton). . . 

106. 	U. S. CONST. Art. VI, Clause 2 : 
~'This Constitution and the Laws of the United States which shall be made 

. in Pursuance thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme Law of the Land; 
and the Judges in every ·State shall be bound thereby, any Thing in the Con­
stitution or Laws .of any State to the Contrary notwithstanding:" 

107. Ware v. Hylton, 3 Dall. 199 (U. S. 1796) ; see Missouri v. Holland, 252 
U.S. 416, 433 (1920); Santovincenzo v. Egan, 284 U. S. 30, 40 (1931); CORWIN; 
THE PRESIDENT: OFFICE AND POWERS (2d ed. 1941) 252. It has been suggested 
[United States Brief, U. S. v. Pink, p. 40, note 121 that there is an additional basis, 
outside of the Supremacy Clause for the exercise of the treaty power: 

"It is at least arguable that just as the powers of external sovereignty of 
the Federal Government do not depend upon a constitutional grant ... , so 
the supremacy of any act of the political departments in this field' should be 
implied without regard to the Supremacy Clause." . 

A reply to this argument, which is also based on extra-constitutional considera­
tions, may be found in Downs v. Bidwell, 182 U. S. 244, 294-295 (1901), where it 
was pointed out that, regardless of the applicability of the Constitution to'i' specific 
fact-situation, officers of the American Government lack power to act contrary to 
certain fundamental human rights at any time. Cf. Note, The Supreme COl£rt of 
the United Sta.tes during the October Term, 1942 (1943) 43 COLUMBIA LAW REv. 
837, 842-843. . 

. 108. In addition to· establishing the supremacy of the National Government; 
the Supremacy Clause, by· its reference to "statutes .. : made in pursuance of the 
Constitution," is also one of the bases for the doctrine of judicial review. Marbury 
v. Madison, 1 Cranch. 137, 180 (U. S. 1803). If the Supremacy Clause were the sole 
basis for the doctrine of judicial review, then it might be considered to require the 
exemption of treaties from judicial review. However, Marbury v. Madison derives· 
the power' of judicial review from more fundamental. grounds, • and it cites the 
Supremacy Oause merely to support the general proposition that judicial review is 
ail essential element of a constitutional government. Therefore, it must be cOf1.c1uded 

'I' 
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that a fede~al st~tute'blnds the states oniy whe~ it is "inacle.inpursuance' 
of the United S~ates Constitution," while a,treaty binds the ·s.tates if m~e 
'.'tinder the authority of the United States." Thus, the Supremacy Clause. 
insures no more than that a statute "made in pursuance of the 'United 
States Constitution". will be superior to any State action:

1Q9 
SimilariYi the 

Clause insures no more than that atreaty made "under the authority of th~ 
United States", is superior to State action. Therefore, the language of the 
Supremacy Clause, in respect to treaties,establishes only that the State~' 
are bound by them, regardless of whether such treaties conform 'to the 
Constitution.110 But the Constitution and. its Amendments are &voted to '. ' 
the protection of individual rights as w'~li as to the distribution of powers· 
between the States and the Union. Therefore, it seems to be unwarranted 
to argue that merely because. the Supremacy Clause rejects other·consti­
tutionallimitations in the course of defining an aspect of the federal sys­
tem of government,1l1 a treaty may, disregard those constitiltionallir).1ita~ 
Hons which pertain to the rights of individuals. Such awideconst~uction 
of the e:x:emptions gr~nted by the Supremacy Clause is particularly objec­
tionable ihview of the language of the Fifth Amendment which doe~ not. 

that treaties are j~t as subject.to judicial. review as any statute wo~ld be.It is 
noteworthy that Marshall himself was' probably convinced that treaties are subject 
to judicial review. COWLES, op. cif. supra note 105, at 102-103; ·butef. United States 
v. Schooner Peggy, 1 Cranch. 103, 110 (U. S. 1803) (u... and if the nation has 
given up the vested rights of its citizens, it is not for the court, but the Govern~ 
ment, to consider whether it be a case proper for compensation.") . 

: 109. It should be noted that the general proposition requiring statutes to con­
form to the Constitution, is not derived from the Supremacy Clause but from other' 
.Constitutional considerations.' 'Thus in Marbury v.Madison, 1 Cranch. 137, 180 
(U.S. .1803), Marshall, C. J.,.bases the supremacy of the Constitution over states 
upon principles intrinsic to government under a written Constitution. The Su­
premacy Clause is mentioned only at the conclusion of 'the opinion 'where Marshall 
remarks: . . , ' 

. "It is also not entirely unworthy of observation; that in declari~g what 
shall be the supreme Law of the land, the constitution' itself, is fir~t 'men- / 
tioned; and not the laws. of the United States generally, but those only which 

. shall be made in pursuance cif the constitution, have that rank. .. '.. 
"Thus, the particular phraseology of the constitution 'of the United States' 

confirms. and .strengthens the principle, supposed to be essential to all written . 
cOQ,Stitutions, that a law repugnant to the constitution is void; Oilnd that courts,' 
as well as other departments, are, bound by that instrument. . 

"The rule must be discharged." ' 
no. The only discernible constitutional guaranty 'protecting the rights of the 

States from' the National Government's exercise of its treaty power would seem.to 
. be'the provision' that the .President "shall have Power ... to make Treaties; . pro­
'vided two-thirds of the Senators present concur ...•" U. S. CONST., ART. II,.§ 2, 
Clause2;TsEFEDERALISTNo.64 0ay)./ ',:; " . 

111. All .of the leading treafy cases invol:ve a conflict between a· treaty, and state 
law. United States v. Pink,.31S U. S. 203 (1942); Guaranty Trust Co.v. United 
States, 304 U. S. 126 (1938); United States ·v. Belmont, 301 U. S. 324(1937) ; 

. Santovincenzo v. 	Egan, 284 U. S. 30 (1931); Asakura v. Seattle. 265 U. S. 332 
(1924); Missouri v. Holland, 252 U. S. 416 (1920); Hauensteinv. Lynham, 100 
U. S. 483 (1879) ; Hopkirk v. Bell, 3 Cranch. 454 (U. S. 1806) ; Ware v. Hylton,. 3 
Dall. 199 (U. S: 1796). , " . . 
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allow of any qualification or exception for treaties or executive agree- . :' . 'from' securing. for itself and our nationals priority against such creditors. And '" 
'ments. . ' , ' it matters not that the procedure adopted by the Federal government is glob- . . '1 

ular and involves a regrouping of assets."UI Scholarship in the field of constitutional history and law fully sup­
. . . ~ports the position just taken.112 Discussions at the various State Con­ . Aside from construction, history and precedent, pragmatic copsid-· 

ventions which met for the adoption of a Federal Constitution indicate . ' " erations also appear to require that the treaty power be limi~ed by the 
the views which the' framers 'of the Constitution had In regard to the due process clause.' There can be ,no doubt that the national' govern-
Supremacy Clause .. They did not think that the Clause would permit the :. ment, in order to effectively pros{!cute the foreign affairs of' a country , ' i:
unreasonable deprivation of private rights by the use of the treaty requires a certain degree of freedom from the impediments inherent in .. 

. power and they felt that the Fifth Amendment would provide the neces­ a federal system. On the other hand, no practical necessity arises from 
sary protection against such a use.1I3 Moreover, a careful analysis of the conduct of our foreign affairs, as .distinguished from the conduct of . 
the case law1l4 up to 194~ has revealed that, with the possible excep­ domestic affairs, to require disregard fqr constitutionally p~otected pri­
tion of Ware v. H ylton,1l5 the Supreme Court can be said. to have con- . vate rights and liberties. . '. " 
sistently applied the due process clai,lse to treaties,1l6 

It is 'submitted, therefore, that a treaty purporting to give effect to 
N or does the decision in United States v. Pink,l17 warrant the con­

,: a, foreign decree qf confiscation of property in the United!States' can 
clusion that there are no due process iimitations to the use of the treaty: 

achieve no more than the overriding of state laws and publicFp6licy of ,a.
'power. In that, case, the court expressly recognized that the Fifth' 

'.,: state forum.120 Such a treaty would not eliminate the necessity of meet- ~ 
.Amendment was a limitation to an enforcement by treaty of Russian de- , :'. ing the dueprocessrequiremellts of the exist~nce or' legislative juris-" , , 
crees of confiscation. Mr. Justice Douglas, after' specifying that the . 

giction; and of the payment of ccimpensat~qn for any private' property c. -;
case involved a contest "between the United,Statesand creditors of the 

,; :. which might be ta);(en under the decrees.' .'
Russian Corporation who, we assume are not citizens of this country and . ofcourse, the Administration may proceed to express its recogni­
whose claims did not arise out of transactions with the' New York 

tion of foreign' expropriatory decrees in a mariner which is less formal branch"1l8 stated: 
than' a treaty or executive agreement. For example~' such recognition 


"... aliens as well as citizens are entitled' to the protection of the Fifth might be incorporated in departmental, rules and regulations. Such 

. A~endment ... A state is not precluded, however, by the Fourte.enth Amend­
 rules and regulations would probably be/accepted by the courts as, 

ment from according priority to local creditors as against creditors who are an exect,ltive determination of our foreign' policy,. particularly in
nationals of foreign countries and whose claims arose 'abroad .... By the 

view. of the readiness of the courts to accept even less forma] eXl2res- '.same token, the Federal government is ;not barred. by the Fifth Amendt:nent 

112. See the careful historical and legal' investigation' by COWLES, Op. cit. 119. ld. at 227-228.supra note 105, pasSim. ' 
120. See note 111, supr,a. Not even the dissent by Chief Justice Stone'in . 113. ld., Chap. II; Fiedler'& Dwan, The Exte'lt of the Treaty Making Power 

United States v. Pink, 315 U. S, 203, 242 (1942) denied the power of-the National 
(1939) 28 GEe. L. J. 184, 185. ' 

Government to override state laws by treaty or executive agreement. The Chief114. COWLES, op. cit. supra note lOS, passim. 
Justice felt, however, tha.t a clear expression of the intent to override state pOlicy115. 3 Dall. 199 (U. S. 1796). ' 

( should appear from the acts of the National Government. On the general question 116. Scott v. Sanford, 19 How. 393 (U. s, 1857); Mayor, Alderman & In· : 
of the search by the Court for an 'expression of an intention by the 'National Gov­habitants of New Orleans v. United States" 10 Pet. 662 (U. s. 1836); United 


States v. Pink, 315 U. S. 203 (1942); cf. Gray v. United States 21 Ct. CI. 340, 392 
 ernment to occupy a field in which the states might act, see Lyon Old Statutes and 

(1886); Meade v. United States 2 Ct. Cl. 224, 275 (1866); 27 Ops. A"f'T'y GEN, New CotlStil!ttion (1944) 44'COLUMBIA LAW REV. 599, 620 et seq: .' 
. 

(1909) 327, 331; see United States v. Minnesota, 270 U. S. 181, 208 (1926); '.' . N ate that this article does, not' discuss whether, as a matter of international 

Asakura v. Seattle, 265 U. S. 332, 341 (1924); Downes v. Bidwell, 182 U. S. 244, law; "a State can validly bind itself by treaty to transfer. to another State property 

294, 298-300, 310-311, 370 (1901); Geofroy v. Riggs, 133 U. S. 258, 267 (.1870); of any kind belonging to its nationals, whether that property be situate within the 

Brown v. Duchesne, 19 How. 183, 197 (U. s. 1856) ; Doe v. Braden, 16 How. 635,: 'territory 'of the transferor State or not." [McNair, The Effect of Peace Treaties' 

657 (U. S. 1853). Upon Private Rights (1941) 7 CA}.m. L. J. 377, 388]. Assuming, ·for the sake of 


117. United States v. Pink, 315 U. S. 203 (1942). See Borchard, Should the argument, that international-law is in conformity with that statement, the result; 

Executive Agreement Replace the Treaty? (1944) AM. J. INT.L., 637, 641-643; as far as Amercian courts are 'concerned, would only be that the United .States Gov­

Borchard, Book Review (1943) 33 AM. J. INT. L., 179, 180; Borchard, Extraterri- . ernment, having entered into an obligation, valid in international law, has no Con-. 

torial Confiscation (1942) 36 AM. J. INT. L., 275; Jessup, 'The Lil'vinov AssiU'lment' stitutional power' to carry it, out by action against individual property owners" 

and the Pillkcase (1942)36 AM. J: INT. L. 282. . within its domain unless it can provide ·for just compensation. See Cowles, op. cit. 


118. 315 U. S. 203, 226 (1942). 
 supra note lOS, at 77 ~f seq., 296 et seq. "3313 2 5 . 
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sions of such determination.121 However, it is clear: that here again: 
fundamental American notions, constitutional or otherwise, of the'sanc­
tity of private property, will carry considerable and probably decisive 
weight for the courtS.122 

Even if the proposition is accepted that the Fifth Amendment applies 
to foreign confiscatory decrees; it remains to be considered whether the 
ordinary definition of "confiscation" can be used as a standard for acts 
committed in the conduct American foreign affairs. This questi~n 
has been raised by those who interpret United States v. Pink123 as hold­
ing- that where the United States, as assignee, and not the confiscating 
comltry ',itself, optains the benefits of a confiscatory decree, the Fifth 

, 	 Amendment is insufficient as a safeguard for private property.124 Such 
a construction of United States v. Pink, however, would fail to appre­
ciate th(': emphasis which Mr. justice Douglas laid upon the fact that 
the United States, as an assignee, was merely achieving the subordina- , 

121. Judicial deference has been paid to informal, partkularized 'political de­
terminations of the Executive Department in matters of foreign policy. Thus, con­
siderable weight is given to "suggestions" by the Attorney General of the United 
States or his ,officers as to the existence' of a'sovereign interest in a matter for 
litigation, E:. parte Republic of Peru,318 U, S. 578 (1942); see Republic of 
Mexico v. Hoffman, U. S. Sup. Ct., Jan. 11, 1945; Compania..Espanola de ,Nave­
gacion Maritima v. The Navemar, 303 U. S.68 (1938) ; The Schooner Exchange v. 
McFaddon, 7 Cranch. 116 (U. S. 1812)., But cf. Lamont v. Travelers' Ins. Co., 281 
N. Y. 362, 372.24 N. E.(2d) 81 (1939); Deak, The Plea of Sovereign Immunity 
and the New York Court of Appeals (1940) 40 COLUMBIA LAW REV. 453. The 
courts have also shown some tendency to enforce the public policy implicit in the 
executive freezing orders. Feuchtwanger v. Central Hanover Bank, 288 N. Y. 342, 
43 N. E. (2d) 434 (1942) (imposition of a resulting trust on frozen assets by court 
order was permitted when no objection thereto was set forth by the Treasury) ; 
Polish Relief v. Banca Nationala a Rumaniei, 288 N. Y. 332, 43 N. E.(2d) 345 
(1942) (the policy of the Treasury Departmeri~ t9 permit the establishment of jur­
isdiction in rem by levy of a warrant of attachment on frozen funds was adopted , 
by the court). In the recent case of Singer v. The Yokahama Specie Bank, de- ' 
cided by the Court of Appeals of New York on November 30, 1944, the Court 
granted a claimant the status of a' preferred local creditor over the objection of 
the'TreasuryDepartment. It should be noted that there was here involved a debtor 
whose assets were being liquidated by the New'York Superintendent of Banking, 
so that the freezing system was not in operation. A refusal to admit the claimant in 
this fact situation would have excluded him permanently. For a similar case see Dc 
Cuevas v. Altschul, N. Y. L. J" March 15, 1944, p. 1022, col. 6 (Levy, J.). In any 
event, the outermost limits of judicial deference to informal'declarations of policy 
by the executive branch of the government remains undecided. See Anderson v. 
N. V. Transadine Handelmaatschappij, 289 N. Y. 9, 20, 43 N. E.(2d) 502 (1942); 
Kuhn, Effect of a State Department Declaration of Foreign policy UpOl~ Private 
Litigation (1942) 36 AM. J. INT. L. 651 ;' Note, Conflict of Laws and Nationaliza­
tion of Foreign Corporations-Effect OI~ Legal Assets (943) 9 Contem. L. Pain. 1, 
26-27. . , ' 

, 122. See, Anderson v. N. V. Transadine Handelmaatschappij, 289 N. Y. 9, '20, ' 
43 N. E.(2d) 502 (1942). ' ' 

123. 315 U, S. 203 (1942). 	 , 
124. Borchard, E:.traterritorial Confiscafiotl (1942) 36 A}'L J. INT. L. 275, 

280-281; cf. Jessup, supra note 117, at 286. But see McCLURE, op. ·cit. supra note 
105, at 293-294.' ' 
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tion' ofclai~sof'f6reign creditors 't~' th~s~ of.loc~l creditbrs.l~~", His " 
opinion relied upon DiS-conto Gesfllschaft v. Umbreit121J f~r the p'rqposi­
tion that a 'pre£erencefor local creditors, as against foreign '~r!!ditors 
whose claims arose abroad, is not confiscation prohibited by the Fifth cir ' .. ~l' .. 

/fFourteenth Amendment.121 'Hence, United Stafes v. Pink, goes 'no . 
~ 


further than to permit the Americ~n enforcement of foreign confiscatory 

decrees where such enforcement serves merely.to achieve the constjtu: 

tionally permissible end of sub~rdinating foreign credit~rs to local Cf(~d-' • 


. 
United States v. B,elrnont128 is the basis for the assertion of another ...'.

limit~tion ~pon the effectiveness of the Fifth Amendment as' a ,saf.e­
, guard for American property.l21l In that case Mr. Justice' Sutherlap'd " '.' 

." "'~:';' 

remarked, by .way of dictum,' that "whatever anothe'r country has done 
, in the way of taking over the 'property of its nationals, and' especially 
'of its!corporations, is 'not a matter for judicial consideration hete."130 

'It luis already been shown that in United Stat?s v.' Pink, ."\'hat ·an- ' 
; other country has done "in the,,;ay qf taking over theproperty.pf fts, ija- , 

" 

'tionals" was made a matter for judicial consideration where such action,' ~ it -"~::~ 
was enforced by the American gove~nment.13l I(is, furthermor~,,\vell.,' ,",.~ "; 

established that, non-resident aliens are entitled tathe protecti6n6f the' 
Fifth Amendment,132 ' Hence; .the only doubt raised by the, dictum: of 
Mr. Justice Suth~rland i~ ~h(!ther there is a special reason for denying 

, to t1l!! American property of a foreign corporation the protection which 
is granteci to American property of individual alien owners. 'I 

F:oreign corporations have ~ f~equently been treated ,by o'Urcourts 
as distinct from, alien individuals.133 , Conceptually, ths distinct~dn rests 
on the notion that a foreign corporation is an indivisible' entitv which is 

125. 315 U. 5.303, 228-229 (1942). 	 , .. 
126. 208 U. S. 570 (1908).' '. ,
127: 	Cf. Clark v. Willard, 294 U. S. 211 '(1~35); see Note, supra note 121, at 

, , '.' 
"The rationale of the Umbr~it case and the holding in United States' v. 

, ,Pink are that a'remedy in ,American courts and against assets located in ,this 
:- country is not guaranteed by the, ~due process clause' to aliens for the satisfac-, 

, , tion of foreign rights. Being established under foreign laws, such rights are 
substantively beyond the reach of legislatures and courts here. The doci:rine ",
of forwn non conveniens thus simply permits impairment of the remedy. The 

, doctrine may ,be, justified, on the' ground that the parties 'against whom it may 
be applied rely on the law of the country where their cause of action accrued ' "'; 

, ,and not on the law of ,the forum/' 
128. 301 U. S. 324 (1937). ,,' 	 ' 
129. See, e.g., Note '(1938) 5 U. OF CHI. L. REV. 280, 294-295. 
130, 301 U. S. 324, 332 (1937). 
131. See pp. 164-165, supra. " , . 
132. Russian Volunteer Fleet v. U. S., 282 U. S, 481 (1930)., 7'), 
133. See HENDERSON, POSITION OF FOREIGN CORPORATIONS IN AMERICAN CON- ' . , " 

STITUTIONAL LAW (1918).. ' " " ," 
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exclusively the creature of the place of its incorporation.134 . Practically, 
this distillction rests on considerations of foritm non conveniens.135 ' 

, But neither of these bases for distinction carries much persuasive 
force when matters of public policy ar!,! at stake. They failed to deter 
the courts in cases which involv.ed the vigorous prosecution of the war. 
Thus, "corporations-in-exile" 'have been considered tq be. so "disen­
tangled" from the place of their original incorporation as to bring them 
without the scope of the provisions of the Trading With The Enemy 
ACt.136 Similarly, a corporation which changed its seat to a place be­

:> the frontier of the country of in~O!:poration, has been 'considered 
, . 

not to be bound by the laws of an enemy who occupied that country.137 
On the other hand, where the personnel or activity of a ~orporation 
shows definite association with the enemy, it is not, material that the 
'corporation was incorporated in a friendly country and it i~ treated as ' 
being subject to The. Trading With The Enemy Act. Noteworthy, too, 
is the increasing tendency in our law to "pierce" the "corporate veil"138 
and to examine'the "internal affairs of a foreign corporation."139 

, It seems hardly possible, therefore, that' the concept of an irripene~ 
trable foreign corporation can be successfully raised to prevent the pro­
tection' of its stockholders and creditors from foreign confiscatory de- ' 

, ' ~ 

crees if such protection appears, otherwise to be required under the 
Fifth Amendment or our public policy. Thus, the fortuitous circum­
stance that sometime in the past Al:nerican assets were placed in 'a per­
sonal holding' company abroad rather tilan in an individual account, 
cannot possibly be of great significance in affording protection under 
Fifth Ame'nclment. Not even tax liability is made contingent upon such 
an inconsequential distinction, On the. qther hand, i~ can be expected 
that most owners of, stock in other fore'igIT corporations will be com­
pelled to share in the economic burdens imposed upon them in .the course 
of the reconstruction of the country of incorporation. Evidently the 
protection of, the Fifth Amendment,' as well as the enforcement of 
American public policy, is contingent upon the weight of the economic 

134. Bank of Augllsta v. Earle, 13 Pet. 519 (U. S. 1839). ' 
135. Rogers v. Guaranty Trust Co., 288 U. S. 123 (1933); Travis v. 

Knox Terpezone Co. 215 N. Y. 259, 109 N. E. 250(1915)., " ' 
136. Chemacid, S. A. v. Ferrotar Corp., 51 F. Supp. 756 (S. D. N. Y. 1943). 

But cr Drewry v. Onassis, 266 App. Div. 292, 92 N. Y. S.(2d) 74 (1st Dep't 1943). 
See, generally, Note, Corporations in- Exile (1943) 43 COLUMBIA LAW REv. 364. 

137. See Chemacid S. A. v. Ferrotar Corp., 51 F. Supp. 756, 759 (S. D. N. Y. 
1943).. ' 

138. See the cases discussed in Note, Corporations in Exile' (1943) 43 COLUM­
BIA LAW REv. 364, 373, 374. 

, 139. E.g., Prudence Realization Corp. v. Geist, 316 U. S. 89 (1941); Con­
solidated Rock Products Co. v. DuBois, 312 U. S. 510 (1940), (1941) 41 CoLUMBIA 
LAw REV. 672. 
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TliE UNFREEZliiGOF FOREIGN FUNDS 

.' . or,politicatcontacts between the frozen asset and its:owner and the for~· 
{ .~..­

eign govern~ent. Hence, wher~ the foreign corporation in q~estio,~' 

f9rm5 aQintegral part of the foreign economy, the contactsbetween the 
 ,. ,~, 

corporation 'and the foreign country sh!=Juld' outweigh those which,4:h~ 

stockholder has established for himself outside of that country.~On the 

other hand" where, under the provisions of the l<iw of 'the country qf ' 

incorporation, the stockholder in question has the power to dis~9.lve the 

corporation, a desire of that country to protect the corporate entity can' 

properly be disregarded and the non-domiciliary stockholder can b~ pe~~ , 

mitted to claim his equity in the frozen assets of the corporation.

Bo 
' 
 ,-,\'. 

V. SUGGESTED PROGRAM 

Tile following prog~am' for an, unfreezing or!ier will demonstrate 

that the conchisions. reached in this artiCle ca,n be carried out with'o.ut 

serious administrative difficulties: ',: , 


'Provisions will be made for three different proce~dings: Oriepro­

ceeding will serve to supplement the terms of treaties, yvhich provide for 

the release en bloc of frozen assets belonging to dom:iciliari~s of th~ tr'eaty 

making power (Treaty Claims Proceeding),. Another proc~eding wjll be 

'applied in a!l cases in which no release e'{t plpe of frozen assets is, possible 

because claims of persons are involved which should be protected from' . 

'the effects of confiscatory Qecrees of the t~eaty~making ,power.' This 

proc~eding wili provide for individual adjudication of claims (Indiyid­

ual Claims Proceeding). A third proceeding will be available for the 

discovery of, enemy property among frozen assets (Custodian' Claims, 

Proceedlng). In connection with the second proceeding, it will be 

necessary to .establish two ne~ agencies within the Treasury bepart­ ; .' 


ment: One will be a Trustee of Foreign Property who will represent:' 

the interests of individual claimants; the other will be a Foreign Prop­

'ertyArbitration Tribu~al which will adjudicate conflicting' claims of' in­

dividual claimants wh~never 'n'ecessary. In addition, use wilIbe made of 

the existing Claims Committee of the Alien Property Custodian for the 


, d'etert11ination of disputes arising in the course of Custodian Claims Pro­

~eedings. The overall administration of unfreezing will remain in the 


'hands of tlie Foreign Prop~~t;Y Control'Division of the Trea~-ury De­

, partment. 
A. TREATY CLAIMS PROCEEDING, 

'1. Upon the cdnchision of a 'treaty with a blocked country, property 
" 

frozen under the freezing order in whit;:h that country is designated (desig- , 
nated country) will ,be re~eased to the latter if it files with the Foreign . , . . . - ' 

140. See supra p. 158. 
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Property Contrpl Division a certificate stating that upon examination 
of the facts it has' found (a) that the owner of the claimed property 
(is of the effective date of the freezing ord~r ("original owner") was 
on that date, and is on the date of the filing, of the claim, aresi.cient of 
the designated country, and (b) that on the effective date no other per­

, son owned an interest in the property.· If on that date.one or more other 
persons, did own an interest in the property, then additional certificati?ns 
will be required stating that the original owners of all interests in- the' 
propertY were, on the effective date, residents of the designat~d country, 

. and that on the date of the filing of the claim they 'still are su~h res-,. 
idents. 

2. Simultaneously with the filing of a claim hereunder a notice of. 
claim shall tie served upon the American holder, custodii,m., debtor~ or 
transfer agent as the case may be. (Cf. B.2 infra.) . 

3. Whenever a claim is filed in an Individual Claims Proceeding (see 
infra), the property affected by such claim will be exempted from the 
Treaty Claims Proceeding. If such property, at the time of the filing of 
such claim, has already been released to the designated country in the 
Treaty Claims Proceeding, that country will be requit:ed to make restitu-. 
tion to the successful claimant. .. 

4. Nothing herein shall prevent the institution of Custodian Claims. 
Proceedings with respect to any property which may otherwise be sub­
ject toTrea.ty Claims Proceedi~gs~ , 

B. INDIVIDUAL CLAiMS PROCEEDING 

1. Within a certain period of time, individual claims may be filed 
with the ,Foreign Property Control Division by any claimant as defined 

. in paragraph "3" hereof who, on the date of filing, .is domiciled in a 
country other than the designated country, Such individtial claims may 
be filed whether or not a treaty, has been made with the designated country. 

, 2. Simultaneously. with the filing of such claim, a notice of claim 
shall be served upon the American holder, custodian,debtor or transfer. 
agent, as the case 'may 'be. As soon as the latter finds that, notices of 
claims to the same property have been filed, both in a Treaty Clajms 
Proceeding and in an Individual Claims Proceeding, he will notify the 
Foreign Property Control Division ,and the latter will thereupon exempt 

. the property from the Treaty Claims Proceeding. 

3. The following parties may be claimants in Individual Claims Pro­
ceedings: 

, (a) Individual owners of frozen, property who hold such 
property in' their own names (ownership, claims). 

,', 
I..... 

. ,' 	 \' 

.' J~'171THE .uNFREEZING OF'FOREIGN FUNDS 
~,.; , 

\(b) PersoQs whose froze~ ~roperty is' not held inthei~ own, 
names ,and ali ownersoh limited ,interest in frozenprop~rty,'such as 
co-owners, owners of residuary interes~s, owners of benefi'dal in-

~;. 

,'terests including redemption interests, and owners of liens except',' 

:' fudgment liens of creditors (split interest claims).. ' 


(c) Stockholders of a: corporate owner ,of f rQzen propert:t ,'.: .. ~, 
,', 	. (stockholders'clq,ims), but, only in one of the, f ollowing ,~wo· in-: 

" stances: ' 
(i) Where the corporate owner is. a personal holding, ' 

corporation within the meaning of definitions' to be est~blish:ed" 
by the regulations. " :.~: 

(ii) Where the claimant,or'groups of claimants, und~i: 
.the laws of the country of incorporation, can bring abo~t th{di<i~:. 
uidation of the corporation. These claims will be recognized 

. . ..j 
to 

,, 	 • 

the extent of the equity interest of the ~claimant in the ,froze,n 
property of the corporation and tothe samee~tent ~uch p~operty 
,will be subject to a lien in favor of the Claimant., ,:.!.. ' " 
Cd) Creditors of the 'original owner of 'froze~ property. -.in­

. cluding judgment creditors (creditors claims y. ' 

4. The Trustee of Foreign Property ,(the "Trustee';) ~illbring" 


about the settlement of individual claims in the following manner: 

" 	 ,(a) Rejections. Within a certain period of time, the'trustee 


may reject any indi~idual claim if such claim fails to discl~se 'facts 

•i"

. as specified in the regulations concerning the residence, citizenship. . ;( . "',:. 

and' political associatiori of and the manner of acquisition oi' titl~ 'by 
"I

the claimant. 
Cb) Ownership claims and split interest claims. Where an' un- " 

contested claim to an undivided ownership in a frozen asset has 
been filed, the Trustee will release the property. :Where cl~iIris\ are 

t '\,,:-·1­. contested or where split interests exist, the trustee will either sub~ 
~ ~."mit the case to the Tribunal or he will instruct the, parties (oliti~ 


, _ gate their dispute in the courts of the designated country. 'He will 
 C\! 'V' 

, ,choose the latter alte,ri1ative in cll-ses itl which adjudication abroad, . C""). ',:: 

in his opinion, will bring, about a more efficient administration 0'£ ..4' 
'justice, as )\There frozen property constitutes part o~ a frozen trust ('i') .> 

m',:::'or estate. 
(c) Stockhol4e~s claim.s.' The Trustee will assume the 'po~ 

1",2:, 	sition of an ancillary ,receiver of the corporate. assets. He may 
.await the outcome of a foreign liquidation proceeding and then dis~ ',' 

~.' .: 
t~ibute the frozen'property in accordance with due process of law. ~ ~ 

<In c~s~s in which the desigDated country fails to'bring aboutan equi~ 
.". 

" 

00 
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. table liquidation of the corporation, he shall proceed to distribute. 
the frozen property among all stockholders in the marmer ,of a 
statutory successor. He may agree withthe designated country on an 
equitable settlement by the latter of all stockholders' claims for the . 
purpose of avoiding liquidation of the corporation 'against the wish 
of .that country. . 

(d) Creditors Claims Proceeding. WheI:e creditors claims are 
contested, they will be adjudicated· in a manner corresponding to 
the adjudication of contested ownership and split owhership claims. 

If the debtor is insolvent, then tlle Trustee shall act as receiver 
of the debtor's frozen assets. If the debtor is· dorryiciled in this 
country, insolvency proceedings will be instituted' under our laws., 
Otherwise the Trustee will assume the position of .an Ancillary Re-' 
<;eiver who will satisfy claimant creditors out of (rozen assets to the 
extent of their pro rata share in the debtor's.entire estate, but such 
shares of American creditors shall be paid first. Where no proceed­
ings are instituted at the debtor's domicile, or· where the Tru~tee 
finds that the laws of the domicile discriminate against (oreign. 
claimants, he .may establish the pro rata shares. of creditor claimants 
on the basis of a fair estimate of all assets and all liabilities of tl:ie 
debtor. 

The term "American creditors" shall mean ~nd include (aa) all 
creditors whose claims originated from transactions arising in this 
country; (bb) all creditors who are citiz~ns of or domiciled in the 
United States; (cc) all creditors who, prior to a!certain date, have 
obtained a final judgment against the debtor in an American court 
or w\1o have instituted action agains,t the debtor in such court,·' if 

. such action has been stayed 	as a result of the war. 
Ownership claims and split interest claims shall be subordinated 

to creditors' claims. 

C. CUSTODIAN CLAIMS PROCEEDING 

(1) The Claims Committee of the Alien Property Custodian may 

determine that an interest in frozen property is enemy owned if it was 

owned on the effective date by an enemy country or national, or if it was 

subsequently acquired by such enemy country or national. 


(2) Proceedings for such adjudication may be brought by the Alien 

Property Custodian or the Foreign Property Control Division. They 


·may also be brought by a designated country if a treaty made with that 
country so provides. . . 

. ' . 

; (3) The term "enemy" shall,be defined as inCluding: 


.(i) Any resident of former enemy territory except . those 

belonging to certain classes which may be ,exempted ,from 


'. time to time by proclamation pf· the President. . 

(ii) Other persons, independerit of their residence who, . 

by overt or covert acts, have shown their adherence to ce~tain . 
eneIllY organizations, which, .organizations shall be determined 
from time to time by proclamation of the President. . .,," 

.(4) If the Claims Committee shall determIne that an inte~es~ in 
frozen property. is enemy owned', then. such interest shall b'e released to .' 
the .. designated country if a treaty with that country so provides,· 
except where the Claims Committee finds. that such intere~t did not. 

· originate in the economy of the designated country. .. 
. (5) ,In all other cases, interests determined to be enemy owned 

•shall be vested by the Alien Property Custodian pending final disposal by 
\

· Congress. . . '.. . 
" ,.' 

(6) Custodian claims take precedence over treaty claims and in-' 
. dividual claims.; They are subordinated. to the. rights of' any claimant 
· creditor and to the rights of a: receiver or trustee in bankruptcy of the 

property of the owner. 	 . ' . 

D. 	SPECIAL PROVISIONS TO AfPLY IN THE CASE OF AFFECTED COUNTRIES 


. . WITH WHICH No TREATY Is CONCLUDED' . , 


. 1. Nothing shall prevent the bringing of Individual. Claims Pro~ 

ceedings, Creditors ClaIms: Proceedings, and Custodian Claims Proceed­

ings in such cases.' . 

2. ThePresi&nt may,. by proclamation, admit the' United N'ations 

.. (.

post-armistice authorities in Germany as parties to proceedings before 

. ,the Claims Committee. If, as a result of investigations carried on by 


these authorities, property interests shall be determined to be enemy in­

ter~ts,. then such' interests shaH 'not be vested in the Alien Property 


0'.)Cus'todian but shall be turned over to these authorities. 
N 
ME. 	UNCLAIMED PROPERTY. ..-t

Anyprope~tyinterest 'not released under the treaty claims proteed­ (¥) 

ing or under the Indiyidual. Claims.Proceeding, nor released or vested (¥) 


in the Custodian Claims Proceeding within a certain period of time, will 

be "considered as el1emy p'ropertyand, vested in the Alien Property 

Custodian pending' final disposal by Congress. In exceptional cases to 

be established by the unfreezing order, individual. chlims to. property' 
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which has been vested may be filed. with the Alien Property Custodian· . 
after such ,:esting and within an additionar period ·of years. . 

F. COURT REVIEW 

1. It will be necessary to provide that some of the decisions of the 
Trustee require confirmation by the Tribunal. . . 

2. From any decision of the Tribunal' an appeal may be taken to 
the Federal Courts. The courts will consider only the reconi of the 
Tribunal to discover whether there is sufficient evidence to support the 
latter's decision.' , 

3. Whenever the Claims Committee has found that a claimant is 
an enemy within the definitions herein proposed, the latter may apply to 
the Claims Committee for a review of the facts on which such finding 
is based, and fie may submit additional evidence upon such application; 
but no proclamation of the President shall be subject to review. From 
a decision of the Claims Committee made upon s~ch applic~tion, an 
appeal may be taken to'the Federal' Courts.' Such' appeal shaH be sub~ 
ject to the conditions set forth in subsectio~ "2" hereof. 

" G. COSTS 

Any interest which has been the subject of a proceeding instituted 
under the proposed unfreezing order, will be assessed for costs in a 
matmer to be determined by the regulations . 

.~ 

f ~. 
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