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At the time the.e paper. ~ prepared United States' control over 

foreign exchange .temmea from Karch 6 and 9, 1933, Proclamations of the 

Prelident. !hese Proc1amationl ilwued by Tirtue o! section S(b) of the 

!rad1ng-wi tb-the-Enemy Act (40 Stat. 411), as amended by the Act of March 9. 

, 1933,U' were .till in full force and effect. :Because of Japanese Tiolence against,': 

Jmerican perso~B and property, the President could have ilwned a proclamation 

.tati~ that these events were a continuing threat to the peace of the United 
',' " 

States, and that it Was his duty to forestall &n1 continued violence wh;ch would 

plunge the United States into War. General Counsel Oliphant drafted not only the 

proclamation. but also extendve regulati ona controlling transactions in foreign 
t',', 

exchange. tra.n£ferB of credit, the e%port of coin, bullion and currency, etc. In 

the first draft of these regulations the General Counsel employed much of· the 

laIlgU.age whicb later became basic to all 'oreign Jimds documects. Article 2(a) 

of these regulations, for example, was as follows: 

1 
I 	 '£11 of the fol1o~ing are prohibited if they involve 

funds, credits, or foreign exchange in which Japan, 
or a~ national thereof, haa a lignificant interest, 
direct or indirect:' 

!he new concept of national displaced the concept of enemy alien, which bad 
...•. 

been used as the classification under the Tra41ng-with-tbe-Enemy Act during the 

first world war. !.i.'he wordl 'direct ,or indirect' included all the tecbniques by 

which the Germans hoped to camoun~e ownership of their United Statel IUbsidiaries· 

• 
j) Dl>u.ring time of war or during 8117 other period of national emergency declared 
b7 \he President, the Preaident ~, through any agency that he may designate, 
or otherwise, inveatigate. regulate, or prohibit. under 8uch rules and regulations 
al he may prescribe. by means of license or otherwise &n1 transactions in foreign 
uchen.ge. transfers of credit between or pQ'!I!entl by banking ineti tutionB ae de­
tined by the Preaident. and aport. hoarding, melting, or earmarking of gold or 
.ilver coin or bullion or currency by ~ perlon within the United States or any 
place lubJect to the jurild1ction thereof; •••• 

'. 
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in the event of war. Jl'f'81lthough these in!tial draft regulations Were aimed 

• at Japan, the badc concept which Berman Oliphant coneei ved was adequate to 

BUstain an exchange control which could have been applied to an.v country in the 

,world. 
" Article 5 ot hi. dratt provided tor a licensing scheme. Under thi. provision 

the lederal BaserTe !ank3 Wer tOlerTe, as administrative aub-dlvisions ot the 

!'reaBUl"1' for the purpose ot tald.ng applications and illuing licenles. ' Un1 ted 

States Mint or Ja8&1 Oftices were al.o to be provided with application blan-~ tor 

distribution to prospective licenseeB. 

Just at the point when the hea8Ul7 had eve17thing ready the Japanese Govern­

ment made adjustment and the international lituation eased. !he freezing control 

documents were then relegated to the eate in the Office of the General Counsel, 

ready at moment'. notice tor any fUture contingency. It wasn't long before it 

developed. The Ge%'l:1!Ul Government had made demandl tq)on Czechoslovakia in the 

tall of 1938, asking the return ot the Sudetenland to German control. The 

Czechoslovakian Government at first resiated the German demands in the beliet that 

it would get nppert from France, Bngland, and poBlibly the Uni ted St.ates. At the 

time ot the ~ch crisi. and aft.erward. the !'reas~ Department redrafted its 

propoled Executive Order and devised detailed reporting requirements by which the 

United States Government could determine the eztent and location of assets in 

the United States of IUCh foreign governments (including. of course,Czechosl~vakia). 

,!he purpose wal, ot course, to .!laUe :Sri tain and l"rance particularly, to mobilize 

their tinancial resources here tor ule 10. any struggle which might .neue. The 

proposed regulations and forml Which made 1 t necel8ar;r for banks, financial 1n­

Ititutionl, and other busineli organ1mtions 1n the United Stat.e. to report 

tul17 on &aseta they held d!rect~y or indirectly for any toreign !lational delignated 
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in the proposed !zeeutive Order, Was the key to the exchange control. Although 

these requirements were not put into force, another basic development had been 

u.de in the technique of the ulUute program of J'oreignJ'wlds Control. 

!he Department of State had allO been di.turbed b;y the Munich crilis, and 

e-:peciall1 b;y German exc~e control. which made ~ents by Germans to Americana 

nbject to the control of the Gel'm&D Qovernment. State had completed a prelimina.L7 

ItudT of reciprocal economic a&nctiona which it conclued were available under 

our laws. Atter its completion the Secretar.v of State wrote the Secretary of the 

!'reasury Ilovember 17, 1938, as follon: 

'!he Treasury is of course fully acquainted with the fact 
that ma..ny governments are now lubjecting the p&1JD.ents due to 
Americans for purchases of goods, yield on investment, proceeds 
of inheritance, etc., to strict and often discriminatory control. 
In considering loce of these a1 t'llations it ae.ems to lie that ve 
might vell be in a more effective position to protect the American 
interests if there were legislation Ipecifically giving the exeeutive 
the authority to control payments by Americans. I am told that under 
certain sections of the Trading-Vi th-the-Enemy Act the exeeutive al­
read7 possessed some ~ch authority in gener~ terms, but I believe 
that it would be preferable to have this authority explicitly conveyed 
for an explicit objective and with public und.erstanding. 

'I have had prepared the draft of a possible bill ••• which i8 
receiving the tentative consideration of the Depa~tment. I knov that 
this is a matter of great interest to the Treasury Department and 
furthermore .urmised that the application of policy in this field 
would have to be carried out largely if not primarily under the admin­
istrative direction of the Treasury•. I therefore requelt consideration 
of the policy embodied in this piece of legislation and of the precise 
terms of this legislation, and would appreciate an expression of your . 
Judgment CIl both as promptly a. may be convenient.' 

!he 'bill Which the State Department had dra!ted Was an amendment to the 

.let of Karch 9. 1933 (an amendment to the Trad1~th-the-~emy Act of October 6, 

1917). It proposed to control p&ylDente to foreign countries b;y requiring such 

e ~ents to be made to a government controlled inltitution prior to remit tance. 

It also authorised concomitant regulationl to govern the administrative procedure. 
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. In a memorandum which aecor.Ipanied the proposed draft. State made clear that 

the legislation Was intended only jA control pAYmentl ~ foreign ;guntries 

pursu1n& policies ~ lU e:;chapge ~ detriment&.l jAberican interests. 

'-Teaaury, on the other hand, had Thualhed a "freezing control" which. because 

of ita e%tensive reporting requirements, was an econ.,mic weapon powerful eno'll6h 

to restrain a foreign government bent on aggreision. or to quarantine a peripheral 

war and \but prevent it from involving the United States. What State had pro­

posed const! tuted onl;y one technique ot ~ embodi ed in the Oliphant plan. 1'here­

tore, the Secrete.r;y of the '-Teasury replied to the Department of State on the 

tollowing day as tolloW8111 

'I ,hall be glad to respond. as early as the importance of the 
program permits. to lOur request for an expression ot ~ judgment on 
the pelicr and form of thi, legislation.' 

!'his work was then taken over by n8'\oily appointed Acting Generel Counsel 

joley. Under Mr. 701ey l s direction the State Department bill Was redrafted in 

order to put it on a more aouud legal base, and to add BUificient flexibni ty to 

perm t the heeutive branch to deal vi th the problem by: 

(1) Giving the Preside.nt control over all foreiguho1dings in this 

cO'¥1t r:- as ",e1: £.8 all American holdings abroad•. ruB gave the government real 

power to retaliate for discriminatory and unwarranted acta by other countries in 

thia field. 

(2) Juthorizing the President to enter 1nto agreement. with other countries 

to protect the lnterelt ot the United States and its natiQnals. 

In & lebrua%7 6, 1939 memorandum to the Secretary. Mr. 70181 Itated thatl 

• '1'he act being amended i8 the 'rrad.1nc-vi th-the-Enemy Act • 
Which &s amended br tht' Act of Karch 9, 1933, 1, the lource ot 

1I ru. letter had been prepared by General Co'1lnle1 Oliphant, who died in 
Je..auar;y, 1939. 
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the Treasury's authority in the field of exchange control, etc. Ae­
cordinely. if the State Department il going to request any legislation 
of thfs kind it is a propitious time for us to g~t legislation which Yould 
be helpful in the general field of internationel monetary relations. We 
have. accordingly. redrafted the amendment 10 as,to enable us to cope with 
problems in this field which we haTe been considering in the last few 
yeers by' Ca) making cplicU a number of powers about which there il noY 
10!!e doubt and Cb) giving us a number of new powers. Thus. as redrafted, 
the amendments give the Trea~T7 explicit power tOI 

I(1) Deal with the 'hot IaOney' IUuation in 
TarioUi of i tl aspects. Here we haTe included the power 
to obtain tull information on foreign holdings of property 
in this country and Jmerican holdings of property abroad, 
and to regulate and prohibi t the brinc1ng of property into 
the United States as well al the taking of property out of 
this country. 

1(2) Protect our eeono~ in the aT.ntof threatened 
or actual war or other lerious economic di.turbancea here 
or abroad." 

The General Counsel then prepared a letter for the Secretary of the 

Treas~' to se~e to the Secretary of State, enclosing the Treasury draft as an 

al. ternative for the consideration of both Departments. In the letter Secretary 

Morgenthau stated: 

I ••• the'legislation ~hich your d~art!lent prO­
poses would be eTen more useful if it were framed a 
little more flexibly 10 as to permit the President 
effectively to deel with other ramifications of the 
general problem ••• I attach an alternetive draft••• I~ 

In the meantime the Czechollovak:1an crith in Europe Was deepening. The 

8udet enland , occupied by Bitler a faw months before,had not satisfied the German 

Government. The familiar pattern of Ge~ aggrelsion became apparent once again. 

Consequently. the Treasury reexamined the eDiting legislation to lee what could 

be done. There wal ample statutory authorl ty at that Ume to: 

• 11 Letter of J'ebruary 13. 1939. 
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(1) Revoke. the general foreign exchange license of lIovember 12, :1934, and 

. reimpose 	A. general foreign exchange control. !y the limple expedient of refusing 

a license the United States Government could halt the withdrawal of Cleeh balance. 

trom thi. countl"1_ 

(2) Jmend the existing foreign exchange order and general license to require 

licenses With respect t.o individual t.ransactions inTolving CBechosloTakian tunds. 

:Banks could be requi red (according to the !L':realUl'1' I Ti ews) t.o file dete,iled 

report.s &hoving.what wal held tor Czechoslovakian accounts. 10 transfer. of 

1ntere.t of .uch asseta could be made except under t.he licensing B,Ystem Which 

.UIl did not enst. 

In Karch 01' 1939, t.he German Government trumped up a case against. Clecho­

.10Teld.a. croBBed the border, and occupied Prague. Treasu.ry .trone;1y urged 

immediate imposition of a freezing control. Some doubt was r ailed all to the 

legality 01' the propos~ contro11 and the question was ther~fore referred to 

the Justice Department for an infbrmal opinion as to their legality. 

The Treasury'l proposed E:tecutiT,e order regulating transBctions in foreign 

exchange, and tor other pur,poses, took the form 01' an amendment t.o an exieting 

mxeeutiTe order dated Janua1"11S. 1934. The proposed order placed f"urther 

restrictions upon transactions in foreign exchange, t.ranster. of credit, p,v­

aents and the ezport or withdrawal of coin, bullion or currency. There Was little 

question that t.his phase of the amended order was Talid. It followed .ub­

Itantially the language of section S(b) of the Act of October 6, 1917, as amended. 

Justice Department lawyers, hoveTer, questioned another part of the order. The 

questioned lections provided for the tiling of detailed reports concerning foreign 

owned allets in the United States. The !L':reasur,f argued that these proTisions were 

authori:ed by lection 5(b) tar the fo1loving reasons: 
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(1) !.be Itatute authorlled the Prelident to -Investigate. regulate. or 

prohibit•••a.ar transaction. in toreign e.z:change. transfers of cr&di t between 

or payments by banking insti tutu &I detined by the President and export, hoarding, 

. melting or earmarking of gold or lilver coin or bullion or currency. - !.bie, the 

!reasur.v argued, included the pover to require the tiling ot reports. Such a 

reQUirement was contained, the !realUl'1,pointed out, in the Izecutive order of 

.iu€ust 28, 1933, (and its attendant reCulationl), haued uncier the Itatute. !.beae 

regulationl rela.ted to ~he hoarding ot gold, &I1d required flf'err perlon who 

pos.eBsed or owned gold to tile reporta.!.be legality ot luch reports had been 

~lta1ned in a co~t decision.jJ 

(2) !he TreuUl'1 alao maintained that in the .eTent ot a war, foreigner. or 


.foreign governments hold1nganeta in thia country vould delire to liquidate or 


. vi thdrav their asaeta. Such action, if lett unchecked, coo.ld have had a disastrous 

effect on our economic and financial Itructure. !.berefore, regulatiCID.B which 

would prohibit damaging manipulation were clearly authorised by the Itatute. 

ObTiously the government· could accompl1ah thh more effectively if it had full 

information concerning the extent and locationot these &ssets. 

(3) Onl,. it the goverDllent had 84equate inforllB.t1on. could it adm1n1 titer 

. ,&D1' .,.atem ot toreign e.z:change control properl,. and adequatel,.. 

(~) loth tection 5(b), and its amendment on Karch 9, 1933 reBul ted trom 
.. 

periods ot graTe national emergenc,.. Congrell had acted lIpeedily in order to 


combat, in the tirst caBe, a vorld var, and in the lecond case, a domestic 


depreslion. !.be leg18lative hiltorT ot thele actt made clear that thePrelldent 


:ha4 broad 4i Icretion. 

JI United State. T~ Campbell. (S.D. B.Y~ 1933) 5J.Oupp. 156. 
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• • • 

• • 

(5) !he ..tatute had alrea~ been eonstnled very liberally. When the 

President declared the bank holi481 W the act was invoked in a much broader . ' , 

senae than reouired by the exchange control which the Treasur,y had devised. 
- I' . 

(6) !he provisionl~or filing reports of foreign owned assets were almed 
! 

primar1l,. at American bnsiness organlu.tioJls which had custod.1' or control or 
1 

8Uch assets, and wMch would hE.ve no particular reason for wl thholding vl tal 
1 
, 

information whlch would h,lp protect a free enterprise economic IYstem. 
i

!WO da7s after the Justice Department recieved the proposed Executive 
. ! 

order, the regulations and Mr. ~oleyls memorandum, tbe Attorney General dispatched, 

a long memorandum to the ~res1dent in which he discussed the TreaS':lry's pos! tion. 

The attorney- General stated in hi. letter thatl 
. I . 

"l,egal doubt exists only- Vi th respect to that 
proT1s1on which : requires detailed reporting of for­
eign owned assets in the United States. It i8 be­
lieved, however, that the order would be upheld even 
in that respect if issued under conditions of national 
emergency, the e:1stence of Which y-o~ ahould determine. 
the Itatute does not, in express terms provide for the 
filiDfil; of such reports but I am satisfied that such re­
quirement is Irilstainable and would be upheld If mad.e 
during a period of war or riation.el emergenC)". 

lIt must be obeerved. however. that T1olationl 
of the atatute and orders or regulations ilsued there­
under are puclahable. upon conTiction. by- fine and imprison­
aent. Thus, in tbe final analysis AnT iBPlication in the 
I\atute is to be relolved b.r the courts. Whether the courts 
would 8Usta1n the implied authority in Jtr:f opinion would . 
depend 'OPon the nature of the emergency- msting. The 
extent to which public opinion approved the exerciae of the 
power would unquestionably- have a bearing upon. ncceaaf'ul 
admdntstration of 'be order.' 

e lrJ./ Proclamations of March 6 and 9, 1933. 
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!afore the letter was delivered to, the President it was shown to General 

CO'~sel Jbley and the Seeretary of the Treasury. In Mr. 10leY'a memorandum 

to the Secretar,y aeco~ng a copy of the Attorney General'a letter he Itated: 

lJor our purpolel the letter in JIq' opinion 1a satis­
factory. In Ught of the d.re.:tt wbicr. the Attorney General 
.ubmitted at our meeting yesterday ~~ternoon. it reprelents 
a . substantial compromise decidedly 10. our fe.vor. 1 

!he Attorney General'l opinIon Was transmitted to the President April ? 

1939. The President then returned the entire file to the Secrete.ry of the 

Treasury vi th the folloving memorandum: 

IThis I take it. ie the order which will be kept in 
your lafe ready to be ligned at any time. 

IPlease, hoyever, read the opinion of the Attorney 
General. I ' 

Subsequently, the Department of State. for reason. which are not ascer­

taina,ble fror! Treasury files, failed to support Treasury's pod tion.lll deep! te 

the fact thAt definite yarning of what the Germans intended to do had been 

received by telegram from the United States Embassy in P~e shortly after 

Gel"'t".a.n occupation. The Embassy'. telegram stated: 

lOur representative in Pracue has received confidential 
info:nnation. The German uecutiv81 in charge of the af­
fairs of the Czech Bations! :Bank intend. within a week, 
to force the turning over to them of funds on d~osit 
in the United States but owned b,y residentl of 
Czechoslovakia in which are included American citilena• 

. !he total of funds involved is about $600,000••• lfhe 
German e::r:cbe.n«e oontrol does not alloy ~ cport of' 
tunds•••.uggestion has been made that our government 
~ be willing to consider preventinc the tranlfer of 
&D1 tund. (t~ Czechoslovakia) unlea. like transfers are 
permi tt,ed to the Uni ted Statel. • • 1 ~ 

!bis telegram made it perfecUr clear that Germe.n,y's diSCriminatory foreign 

e::r:change techniquel wo\1ld now be extended to Czechoslovakia.Uter hav1nc atudi ed 

'111 Bo action in tl-_is field wal taken until after Germ.a.Il,1 invaded Denmark and 
Borva,r in 1940. 
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• 
thh vire, the Treasury discussed the proposed freeling program vi th Mr. A. A. 

!erle, AIBiatant Secretar,y ot State. !reasur,y made it clear to Mr. !erle. that 

the proposed. order merely defined _thod. and proTided Jllachinery for a freezing 

control. The policT determination of whether there .hould be ~ action was the 

onlT question .till to be e(ttled. !reawur.r indicated that if the Departmen~ 

of State .hould decide to ieane an order further d1eeuasion should be held with 

the Departments ot Justice and Tr~Bury. lSI 

lJV !he'.tatt members of the Oftice of the General COUllsel who worked on these '\ 

• 

drafts included General Counsel E. It. 70187. now .....siBtant Secrete.r,y: Joaeph !. \ < 

J'r1edman, nov an Assistant General Counsel; John Y. lIehle, ~ater Director ot the I ' 

DiTieion of J'oreign J'u.nde Control; James Kann, now Special Aas1stant to the General. 

Counsel and Treasur,y ieprelentatiTe in !ern; -.&neel Luxtord. le. ter an Ass1.tant to i 

the Seoretar.Y. and Jernard !ernstein. the Aas1stant General COUllsel in oh.e.rge ;, ' 

during thie formulatiTe period. . ' 
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