N

At the time these papers l‘rﬁ prepared United States' control over
fforeign exchange stemmed from March 6 and 9, 1933, Proclanations of the
President., These Proclamations isgued by virtue of sectlon 5(b) of the
Trading-with-the-Eneny Act (40 Stat, 411), as amended by the Act oi‘f March 9, -

1 1933,6/° were still in full foi‘ce and effect. Becsuse of Japanese violence againstif;l..;{

dmerican persoﬁs and property, the President could have issued a proclamation
stating that thece events were a continuing threat to the peace of the Unlted
S8tates, and that it was his duty to forestall any contimued vi&lence which would
plunge the United States into war. General Counael Oliphant drafted not only the o
proclemation, but also extensive regulati ons controlling transactions in foreign
exchange, tranefers of credit, the expc;rt of coin, bullion and currency, etc. In
the first draft of these regulations the General Co@ael employed mcﬁ of the
lenguage whick leter became basic to all Forelgn Funds documernts. Article 2(a)
of these regulations, for example, was as followe:

"A1l of the following are prohibited if they involve

funds, credits, or foreign exchange in which Japan,

or any national thereof, has B :ignificant interest,

direct or indirect:"

The nev concept of national displaced the concept‘of enery alien, which had
been used as the classification under the Trading-with-the-Enemy Act during the

ﬁrst.\forld war. The words ®direct or indirect™ included all the techniques by

which the Germane hoped to eamouflage ownership of their United States subeidiaries

§/ "During time of war or during any other period of national emergency declared
by the President, the President may, through any agency that he moy designate,
or otherwise, imestigate, regulate, or prohibit, under such rules and regulations .||
as he may prescribe, by means of license or otherwise any transactions in foreign
exchenge, transfers of credit between or payments by banking inetitutions as de-
° fined by the President, and export, hoarding, melting, or earmarking of gold or
silver coin or Bullion or currency by any person within the United Statee or any
place subject to the jJurisdiction thereof; ****®
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4n the eveat of war. Even thcugﬁ these initial draft regulations were simed
&t Jspan, the baeic concépt which Herman Oliphant conceivéd wae adequate to
sustain an exchange control which could have been applied to any country in the
world, .

Article 5 of his dreft provided for a licensing scheme., Under this provision
the Pederal EHeserve Eﬁnks wer to serve as administrative lub;divisions df.the
‘Treasury for the purpose of taking applications and iesuing licenses. United
States Mint or Assay Offices were also to be provided with application blanks for
distribution to prospective licensees.

Just at the point when the Treasury had everything ready the Japanese Govern~
ment made adjusiment and the international situation eased., The freering control
documents vere then relegated to the safe in the Of<ice of the General Counsel,
ready at moment's notice for any future contingency. It wasn't long before it
_idefeloped. The Germen Government had made demands upon Czechoelovakia in the’
fall of 1938, asking the return of the Sudetenland to German control., The
Czechoslovakian Government at first resisted the German demands in the bellef that
it would get support from France, Englend, and possibly the United Sgates. At the
time of the Munich crisis and afterwards the Treasury Department redrafted its
proposed Executive Order and devised detailed reporting requirements by which the
United States Government could determine the extent and location of assets in
the Uhiteﬁ 8tates of su#h foreign governments~(1nc1uding. o? course,{Gzechoslbvakia).
.The purpose was, o: coﬁrse. to enabtle Britain and France particularly, to mobilize
their financial resources here for use in any struggle which might ensue, The
‘proposed reguletions and forps which made it necessary for banks, financial in-
stitutions, and other business organizations in the United States to report

fully on assets they held direct’y or indirectly for any foreign national designated
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in the prop&aed Eiecutive Order, vas the kéy to fhe exchange control, Aithough

" these requirements vefe not put into force, another basic development had been

made in the technique of the ultimate program of Poreign FTunds Control,
| The Department of State had also been disturbed by the Munich ecrisie, and
expecially by German exchange controls which made payments by Germans to Americans
~ subject to the control of the German Government. State had completed ﬁ preliminary
study of reciprocal economic sanctions which it concluded vere availadble nnaer
our laxa.A After its completion‘thé Secretary of State.vrote the Secretary of the
Treagury Bovember 17, 1938. as follows:

#The Treasury is of course fully acquainted with the fact

that many governmente are now subjecting the payments due to

Americans for purchases of goods, yleld on investment, Proceeds

of inheritance, etc., to strict and often discriminatoery control,

In considering some of these situations 1t seems to me that we

might well be in a more effective position to protect the American

interests 1f there were legislation specifically giving the executive

the authority to control payments by Americans. I am told thet under

certain sections of the Trading-with-the-ZEnamy Act the executive al-

ready possessed some such authority in generzl terms, but I believe
R that it would be preferable to have this authority explicitly conveyed
s for an explicit objective and with public understending.

*I have had prepared the draft of a possible dill , . . which is
receiving the tentative consideration of the Department, I know thet
thie is a matter of great interest to the Treasury Department and
furthermore surmised that the application of policy in this field
would have to be carried out largely if not primarily under the admin-
istrative direction of the Treasury., I therefore request consideration
of the policy embodied in this piece of legielation and of the precise
terms of this legislation, and would appreciate an expression of your -
judgment o both as promptly &s may be convenient.®

The bill which the State Department had drafted was an amendment to the
Act of March 9, 1933 (an.amendﬁent to the Trading-with-the-Enemy Act of Octoder 6,
1917). It proposed to control pgymenté to forelgn countries by requiring such
. payments to be made to a government controlled institution prior to remittance.

| It also suthorized concomitant regulations to govern the administrative procedure,
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‘Ina neﬁorandnm which accompahied the proposed draft. State made clear th&t
theklegislation vas intended only 1o gontrol pavments to forelsn gountries
mmmm@muﬂﬁjnﬂum@nmznm&nﬂumman&mnmaymuﬁL.
~ Treasury, on the other hand, had visualized & "freezing control" vhich; because
or‘i’ts extensive reporting requirements, was an econimic weapon powe-rful' enough
to restrain a foreign government bgnt on aggression, or to quarantine a yeriphergl
war and thus prevent 1t from involving fhe Unifed States, What Btate had pro-
posed constituted only one technique of many embodied in the Oliphant plan, There-
fore, tﬁe Secretary of the Treasnry replied to the Department of State on the
following day as follows:Zf
*I ghall be glad to respond, as early as the 1mportahce of the
Program permite, to your reguest for an expreesion of my judgment on
the policy and form of this legislation.®
Thie work was then taken over by newly appointed Acting Genersl Counsel
Toley. Under Mr; Foley's direction the State Department bill was redrzfted in
order to put 1t on & more sound legal base, and to edd sufficient ‘ﬂeﬁbility to
permit the Executive braanch to deel with the problem by:
(1) 6iving the President control over all foreign holdings in this

country &s well es all American holdings abroad. - This gave the government real

pover to retaliate for discriminatory and unwarranted acts by other countries in
this field, _
(2) Authorizing the President to enter 1nto agTeements with other countries
to proteét the interest of the United States and its nétionala.
| In a February 6, 1939 memorandum to the Secretary, Mr. Foley stated that:

*The act Being amended is the Trading-with-the-Enemy Act,
. which as amended by the Act of March 9, 1933, is the source of

2/ This letter had been prepared by Genmeral Counsel Oliphant, who died in
Jamuary, 1939,

a | A -6 -
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the Treasury's authority in the field of exchange control, etc. 4c-
cordingly, 1f the State Department is going to request any leglelation

of this kind it is a propitious time for us to get legislation which would
be helpful in the general fleld of internationel monetary relations. Ve
have, accordingly, redrefted the amendment so as to ensble us to cope with
problems in this field which we have been coneidering in the last few
yeers byt (a) making explicit a number of powers about which there 1s now
some doubt and (b) giving ue a pumber of new powers. Thus, as redrafted,
the amendments give the Treavury explicit power tot

*(1) Deal with the 'hot money' situation in
various of ite aspects. Here we have included the power
to obtain full information on forelgn holdings of property
in this country and American bholdings of property abroad,
and to regulate and prohibit the dringing of property into
the United States as well as the taking of property out of
this country. ‘ :

"(2) Protect our economy in the event of threatened
or actual war or other serlous economic disturbances here
or abroad,"
The General Counsel then prepared a letter for the Secretary of the
Treasury to serd to the Secretary of State, enclosing the Treasury draft as an

alternative for the consideration of both Departments. In the letter Secretary

Morgenthau stated:
%, . othe legislation which your department pro-
poses would be even more useful if it were framed a
little more flexibly so as to permit the President
effectively to deel with other ramifications of the
general problem. « o I attach an alternstive draft..."8/

In the meantime the Czechoslovalkian crisis in Burope was deepenirng. The
'Budatenla.nd. occuplied by Hitler a few months before, had not satisfied the German
Government. The familiar pattern of German aggression became apparent once againm.
COnseque:itly, the Treasury reexamined the existing legislation to see what could

be done. There was ample statutory authority at that time to:

. 8/ Letter of Fedruary 13, 1939,
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(1) Revoke the general fofeign exchange license of November 12, 1934, and
-relmpose a'géneral foreign exchange control. By the simple expedient of refusing‘
'a license the United States Govefnnent could halt the withdrawal of Czech balances
from this country.

(2) Amend the existing foreign axchange order and general license to require
licenses with respect to individual €raheactionn 1nvolving’Gsecboslovakian funde.
Banks could dbe requifed (according to the Treasury's views) to file deteiled
reports showing what wae held for Czechoslovakian accounts. No trénsforo of
interelt of snc£ agsets could be made except under the licensing system which
'st111 d1d not exist, |

In March of 1939, the German Government trumped up & case ageinst Czecho-
slovekia, crossed the border, and occupied Prague. Treasury strongly urged
immediate imposition of a freezing control, Bome doubt wae raised as to thq
legélity of the proposed contfola and the quesfion wvas therefore referred to
the Justice Department for an infdrmal opinion as to their legality.

The Treseury's proposed Executive order regulating transactions in foreign
‘exchange, and for other purposes, took the form of an amendment to an existing
Executive order dated Jamuary 15, 1934, The proposed order placed further
restricfions upon trensactions in forelgn exchange, transfers of credit, pay-
ments and the export or withdrawal of coin, bullion or currency. There was little
question that this phase of the amended order wae valid, It followed sub- |
stantially the language of section 5(b) of the Act of Octoder 6, 1917, as amended.
Justice Department lawyers, hovevef. questioned another part of the order. The
'questicned sectione provided for the filing of deteiled reports concerning foreign
owned assets in the United States. The Treasury argued that these provielons were:

authorized by section 5(b) far the folloving.resaons:
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(1) The statute authorl zed the ?recident to "Investigete, regulate, or

‘prohi'bit. . .any' transactions in ’foreign' exchange, transfers of c‘r‘ed.it between

or pments by banking institutes as defined by the President and export, hoerding,
'nelting or earmarking of gold or uilver coin or ‘lmllion or currency.” Thie, the |
Treasury argued, included the power to require the filing of reports. BSuch a
requirame;t wRS containéd, the Treasury.pointed out, in the Executive order of
‘August 28, 1933, (and its attendant regulations), issued under the statute, These
regulations related to the hoarding of gold, and required every pe;‘soh who |
N poasesﬁed or owned gold to file repor’gs. th legality of such reports ‘had been
. tnstainéd in a court deéision.ﬁ[ o ‘
(2) The Treasury also maintained that in the event of a va.r, forelgners or
‘rorei‘gn»;governments holding assets in this country would desire to liquidate or
- withdraw their assets. Such action, if left unéhecked, cou.id have had a disastrous
éffact oﬁ our economic and' financial structure., Therefore, regulatiams vhich
would prohidit daﬁag‘lng mérﬁpulation were clearly aﬁthori ged by the statute.
‘Obviously the government could accomplish this more effectively if it had full |
information concenﬁng the e:tent a.ﬁd 1oc;tion ¢f these asgets,
(3) Only 1f the government had sdequate informstion, could it administer
ans qstam of foreign exchange control properly and a.daquately.
(g) Both section 5(b), and its amendment on March 9, 1933 remiea from
periods of grave national emergency, ' Gdngreu ha‘»d'acted speedily in order to |
.eomba.t. in the first cade, & world war, and in the second case, a domestic |

‘depression. The legislative history of these acts made cleer that the President
‘had broad discretion, . .

2/ DUnited States v, Carpbell, (8.D. K.Y, 1933) 5 ¥. Oupp. 1%6,
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‘ (5) The steatute had aiready been construed very liberally. When the
l’res;dent declared the bank holiday J.Q_/ the act was invoked In & much broeder

. sense than recuired by th:e e:cha.ﬁge control which the Treasury had devised.
(6) The provisions %or fil‘ing reporﬁs of foreign owned assets were aimed

Primarily at American business‘ organigations which had custody or control ol

i

guch assets, and which vox‘zld heve no particular reason for withholding vital
information which would hélp protect & free enterprise econémic systen,
Two days after the Jmfxstice Department recieved the proposed Executive
order, the regulations anc? Mr, Yoley's memorandum, the Attorney General dispatched:
| & lo'ng memerandum to the I?reaident in which he discussed the Treasury's position,
The attorney General etat;d in his letter thatt

"Legal doubt existe only with respect to that
provision whichirequires detailed reporting of for-
elgn owned agsets in the United States, It is be-
lieved, however, that the order would be upheld even
in that respect if issued under conditione of national
emergency, the existence of which you should determine. .
the statute does not, in express terms provide for the
filing of such reports but I am satisfied that such re-
quirement is siustalnable and would be upheld if made
during a period of war or nationel emergency.

L R B

"It must be observed, however, that violations
of the statute and orders or regulations issued there-
under are purighable, upon conviction, by fine and imprison-
ment, Thus, in the final analysie any implication in the
statute igs to be resolved by the courts, Whether the courts
would sustain the implied authority in my opinion wonld
depend upon the nature of the emergency existing, The
extent to which public opinion approved the exercise of the
pover vould unquestionadly have a bearing upon successful
adminigtration of the order.®

. 10/ Proclamations of March 6 and 9, 1933,

- 10 -
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Before the letter was delivered to the President it was shown to General

e
\x Counsel Foley and the Secretary of the Treasury. In Mr, Foley's memorandum
, ‘ to the Secretary accompanying & copy of the .&ttornAey General's letter he stated:

"For our purposes the letter in my opinion is sstie-
factory., In light of the draft which the Attorney General
submitted at our meeting yesterdsy aternmoon, it represents
a substantial compromise decidedly ia our fevor,"

" The Attorney General's opinion was transmitted to the Preeident April 7,

‘1539, The President then returned the entire file to the Secretary of the

Treasury with the following memorandum:

"This I take 1t, is the order which will bde kept in
- your safe ready to be signed at any time.,

"Please, however, read the opinion of the Attornmey
Gener&l." .

Subsequently, the Department of State, for reasons which are not ascer-
tainsble fronm Treasury files, failed to support Treasury's position,ll/ despite
- the fact that definite vamingvof what the Germans intended to do had been
- recelved by telegram from the United States Embassy in Prague shortly after
. Gerran occupation, 'I’he Embassy‘a telegram stated:

"Our representative in Prague has received confidential
information, The German executives in charge of the af-
faire of the Cgech Nationa)l Bank intend, within a week,
to force the turning over to them of funds on deposit
in the United States but owned by residents of

- Czechoslovakia in which are included American citizene.
"The total of funds involved 1s about $600,000. . .The
German exchenge gontrol does not allow any export of
funds, + osugzestion has deen made that our government
ney bYe willing to consider preventing the transfer of
any funds (to Czechoslovakia) unless like tranefers are

: permitted to the United Btates, . " ,

‘

Thia'telegrain made 1t perfectly clear that Germeny's discriminatory forelgn

. exchange techniques would now be axtended to Czechoslovakia, After having studied

.ll/ Fo action in tiis field was taken until after Germany invaded Denmark a.nd
Norway in 1940.

. o | 331366
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_ this wire, the Treasury discussed the proposed freezing program with Mr, A, A,

Berle, Assistant Secretary of State, Treasury made it clear to MNr. Berle, that

the pmpoaéa, order nerely defined methods and provided ngchinery for a freezing
“econtrol. The poliey deternminstion 6! whether there should be any action was the
only question still to be uf-tled. Treasury indicated that 1f the Departmen{:
of State should decide %o lssue an order further discussion should be heid with

the Departments of Justice and Treasury. 12/

12/ The staff members of the Office of the General Counsel who worked on these
drafts included General Counsel E., H, Foley, now Assietant Secretery; Joseph B, \ ?
Friedman, now an Assistant General Counsel; John W, Pehle, Yater Director of the ,
Division of Foreign Funds Control; James Mann, now Special Assistant to the Generall
Counsel and Treasury Representative in Bern; -Ansel luxford, le ter an Assistent to |

the Becretary, and Bernard Bernstein, the Asgistant General Gou.nsel in charge P
during this formulative period. [
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