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December 8, 1967 

Jerry Goodman 

Sandy~~.o1W.-_________ 


National 
Claims Legislation- Senators 

Be your slip note 0 ove.ber 30 asking if 11 have any reactions to Paul 

Neuberger's letter to you of November 27 enclosing proposed letter to 

be sent to Senator Long andothera:, ' 


(1) 	 I think the effort should be made-and that we should join in it- ­
the effort of the State Department and ¢ongressman Kelly should be 
opposed, in order to establish the prin'ciple of broader eligibility 
as being something more than a single e~ception. ' 

(2) 	 The probability is that the State Department cannot be persuaded 
on this--but if the Conference wants to try everything, I would 
,suggest that a delegation come down to Washington to see Leonard 
Meeker, the Legal Adviser of the Departme~t, who is a very decent 
and humane man, with whom Ted Tannenw:ald and I have dealt success­

"fully regarding the discrimination of A;rab countries in, travel of 
!~erican Jews. If anyone in the Department could be persualed on 
this situation, I think he might. But in view of Sy ,Rubin's long 
connection and expertise on claims matters, you may want to check 
this approach out with him first. 

But apart from suchan approach to the Department, the idea of a letter 
to the Senators is sound. I do think, however, that Neuberger's proposed 

, ,letter could be improved upon~ For example, on the first page I think 
there should be a clearer indication of just what H.R. 9063 provides and 
how it would assist the individuals .Dd,orga~izations of the Conference. 
This, I think, is essential to attract the ,Senators' interest, because 
of the votes of the ethnic groups involved, and it is Dot at all clear 
in'this letter. I also note that the first full paragraph at the top of 
page 3 is grammatically poor and extremely unclear--and should probably 
be broken into two sentences--the difficulty is that Neuberger is probably 
more expert in another language than in English, i.e., the sentence should 
app~al to the Senator not to permit an Act of Congress to be voided~ 
turning over the balance, etc. Verstehst? 

That's all--in haste. Best regards. 

SHB/nmg 

337930. 
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File 10 

Hovember 27, 1967 

Mr.Jerry Goodman, ' i, 

c/o American Jewish Committee, 
165 East' 56th Street, ' 
Nevl York City. 

Dear Friend:' 

, 	 Our Conference did not have ';an opportu.'1ity to act during 
these past 6 months, except 'that on Augu,st 9,1967 I ap­
peared before the House Foreign Affaits Committee in the 
matter of Omnibus Bill H.R. 9063, where I pleaded that. 
the Administration Bill remain unchanged and the provi­
sion regarding the distribution of the Italian Claims 
Fund be not deleted, as recor.iwended by the Subcom.rni t tee 
during the last Session. . 

We hoped that the Bill would go through unchanged, but , 
the Subcomr;littee under the chairmanship of CongressWOLi2.n 
Edna F. Kelly, again succeeded; to delete this provision 
and to bring ths Bill to the Floor of the House under the 
II Suspense Rule" • Despite oppo:sition of soma CongressE~en, 
tho Billvlas accepted wit.h ~he deletion recommended by
the SUbCO!:l!llittee. . i: . , 

I 
: 

This Bill' is no:w goine to theSen:ate, and I should liltG 
to scnd letters in the name tof: the liuticD3.J. Cop..ferenc(; 
to Senators J. W • Fulbright , Jacob K. Javits, Russell Bo 
Long, Ciliifford Case,'etc•. 

Enclosed herevlith is one' such letter, and since I do not 
believe that a meeting' for ~,discu.ssion of :this matt.er .is' 
necessary, I should like to 'receive .your· appr'oval as' soon 
as poss:tble, so that, I may sign and mail the letter. 

I 
'I consider it important. that this lftst opportunity does 
not go by 'without an attempt on our' part to defeat the 
action of the Sta te Department: in trying to eras,e th8 prb-, 
visions of the earlie~ Act of Congress granting some ex­
tension of eligibility. 

I 
I 

. Awai ting to hear from you. p~omptlY, I' remain \'Ji th best 
regards, I ' ' 

Sincerel~you~s,. ' 

~"~u~:{~ "-"-~3~~! 

Enc. 
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November 28, 1967 

Hon~ Russell B. Long 
... ' 

, 'Senate Office Building 

Washington,~ D. C. 


',' . 

Dear Senator Long: 

This Conference has been organized for the purpose of 

unifying all efforts to achieve equal treatment of all' 


, claimants who are U. S. citizens under claims legisla­
tion. ' '' i ' 

Our C~nferenceconsists of 9rganizations1 as listed on 
this letterhead, representiBgthe largest minority , 
groups in the United States, including the Conference 

of Americans of Central Eastern European Descent which 

represents ten minority groups (Polish, Czechoslovak, 

Hungarian, Ukranian etc.) headed by the Very Rev. Jolm 

A. Balcunas, as weli as the lar.gest American Jewish or~ 
ganizations. ' 

Our organization is, turning; to you at this time, as wo 
are aware and appreciate' the fact that you were the 
leading legislative proponent of Public Law 604-850 At 
that time you put forth argunents which have special ,
meaning nO\7, even more tf?a:n' then, because on Novemh:er 
11, 1967, upon reco~mendatibn of the Subcommittee of the 
Foreign Affairs Committee under Congress\'loman Edna F. 
Kel1Y.l the HOUSEl of Representatives deleted from Om.nibrw 
Bill'J:f.R. 9063 ths provision concerning the distribution 
of the Italian Claims Fund under PubliC Law 604-85. ' 

. 
When ReprosentativeDom1nick V. Daniels of New Jersey

strongly objected, referring to P.L. 604-85 which had 

been enacted upon your proposal, Congresswoman Edna FQ

Kelly stated as folloflS: I .' ' 

"I want to eophasize that the Committeo is 
·aWare of the factjihat Congress made this 
exception in 1958. I still say that the 
exception made in this one instance should' 
not have been madSen 

.. 

We wish to cite your stat'sm'ent of 1958 as follo\1s: 

• I 337932 
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nYie find that \7e have fundis over and above those 
,necessary to take care of:', these claims (claims
of those who were America,n citizens, at the time 
of loss) which funds we shall proceed to devote 
to satisfy claims of those vmo became American 
citizens ,subsequent to the time the ~roperty \'las, ' 

II 	 ' ,se i zed••• ----- .. 
"Inasmuch as Italy has been more liberal than 
.have most other nations, ~nmaking such funds 

, 	 available, we have prov1ded,that after those who 
have other claims have been satisfied, insofar 
as funds remain, they could be made available to 

'American citizens who acquired American citizen­
ship subsequent ,to, the cutoff date•••" 

. , 

~ 	-.~ - , 
ttIf \'Ie had some settlement which was similar to 
. the Italian settlement, which is uni,que in many 
respects, in that the Italian Government settled 
in effect 100 cents on the dollar for American 
claimants, arid made available over and above 
that amount for any other liabilities which 
mights be outstanding, thEm we could make these 
funds available to other citizens." .' , 

-' 

In vie'1 of the fact that P.L. 604-85 was enacted on the basis of 
your above-cited arguments in a case tiere sufficient fundz re­

mained available over and above those necessary to take care of 

Amorican c1 tizens ,,,mo \'Iere' not such at, ~he time of loss, the ar­

gument of Congresswoman Kelly, presenting this as a dangerous ' 

precedent, are unjustified. . , !, 


, 1 , 

Whon enacting the War Claims Act, upon ins,istence, of Senator Jacob 
K. Javits) Congress even accepted the proposal forivarded by you 

that if funds remain available after all other claims havo been 

satisfied, eligibility should be 'extended also to those who were 

not citizens at the time the damage,occlfrred. 


, 

Senator J. W.' Fulbright stated three years ago that a 'great in­

justice 'was com:nitted when claimants eligipleunder P .L. 604-85 

were provented from filing claims with the' Foroign Claims Settle-' 

mellt COmmission under the pretext that no filing period had been 

establishedc 	 :' , 

On the other hand, those 'Who, contrary to :thelau existing at tho 
, time of filing, nevertheless. filed theil~ claims, received 100% cCJn­
pensa tion plus interest. I 

This injustice would now be sanctioned 1f the Bill as presented.
by the House Foreign Affairs Committee a,nd' passed by the House J 

3379J3 



YIVO 347.1 Box 2/10 
, .~ 

Page,) - ,", .," ., " November ,28, 1967'.. '.'." 

, 
",' .. 

";-, ', " 
, .. " 

i ' 

were to be pushed through the Senate in the last, minute rush, ' 
before ~he close of ,this Session. 

. 
We appeal to you, dear Senator Long, ~t to permit that 

' 

an Act 
of Congress vesting certain rights to ia group of people be" " '\ 
voided and, that the balance remainihgin the Italian Claims i",; " 
Fund of $1,-000 ,000 \vhich had been provided especially for Ame- !r.'r".',.:~.' 
rican claimants under the so-called "Lombardo Agreement" be .,~ ,,-,-!~, 
turned over to the War Claims Fund of Ithe Treasury Department,
which is not in need of such a small additional sum "when over 
$250,000,000 are being distributed to :the claimants thereunder.- , 

Vie wish to point out that we are not a lobbylngorganization tor 
certain interests, but upon the request of many persons who have 
turned to our member organizations we.wish to present their 
views to you as the proponent of p.L.604-85. ' , , 

, 

In the sincere hope that this our' appeal will find your favor­
able consideration, we remain 

:Respectfully yours, 

, " , 

, ,I 

I '\. 

337934 
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June 9.1965 . 

Simon See;al 

Jerry Goodman 


At your suggestion, I attended meetings with representatives 
of v8.rious Jewish natio.t.lality groups on May} and June 1, 1965. 
You' will recall that these groups are 'seedng' to promote an 
amendment to the. flarClaiills .,Act of....19#8, as amended in 1962, toj extendth~.. eleS'i"Q~JitJ:._9J: .. c~~~~~s under '"'this Act.In -both -. 
rnstances the meetings were called by'-Faul--:-weuoerger, a lawyer 
who is, among other things, the c. unsel for the Bulgar:Lan Claims 
Committee~ the american Yugoslav Clai~s Committee, and the 
Associution' of Yugoslav Jews in the U. S., Inc~ The la.,t meeting 

J took .;,lace in the ;)ffices of .the Cg..!l:f.f!,r~~~.9!l_ J e~'lish Hater'ial 
i 9).aiJl1sa~_ains t Germany. 

')" . . The final.outcc~e was an agreement· to create a'coordinating 

. .. C01;";iit~ee to which the organizations mi~ht attach ..the:nse~ves. The 

-' follo'''''l.ng we:ce .,tireseut at the last mectl..g, aSSUlDl.ng thel.r assent 


by attendance: . . . .' : 

American Jewish COIIltllittee, Conference of Americans of 
Cen·t;ral Easter'u European Descent, . .A;o.erican 1*'ederation 01' Jews 
fro;u Central Europe, l10rld ~ederation of Hungarian Jews, Association 
of Yugoslav Jews, American Yugoslav Claims Committee, The Association 

"-of Czechoslovak Jews~ Association of ,b'ormer Combattantsof Draza. ._'= 
I1ihailovic~ Associati'.JD of Former European Jurists, American 
Associ.:..ltL;n of .Former Austrian Jurists, Dr. Kurt Grossman of the 
Coordinating Committee 01' Nazi Victims Organizations. . 

. . 

In addition, the drnerican Jewish liongress, the 'Club of 
folish Jews and the Bulg:arian Claims Committee had presuma,bly 
agreed to cooperate witb the proJecto . 

The meeting of June 1 produced some c;:;ncrete recoGl.lD.endutions. 
Aftez' flore than a llalf-hoilr discu'ssiGn ()~ a name, I proposed that 

_.. ':: • the ad-hoc clearing-house be called' IfUational .Confel'ence forjI. ,t;quali ty Under Ulai:4s Legislati:.... n." Thi::.; was unanimously acce.,:;ted. 

'l:he ;..I.'epresentatives... oiJ~_J;~!-t._Y :, ~.iQ.Us _..pr.o'posals ...tor iiilllled iat e action 


.. in Y.ongJ;ess and a n:.'.ti.. n-irlide ~etter writing .campaign. It was 

.. ~_!~ sugg~st~~~. these..effor~s~~gh:t eventual~Vead_to ua "test ~se" 

..in ..t.Ale ..~\1a~reme CO~E.~. Pros and cons we~ al.red; alterna.:.e approaches-'=-' 
suggeste • 

. Conside.r:ing th.e rC:.li ties of the' pre-summer Consressional 

~ schedule. the lacl<. 01 :l coherent approach to vaguely';"defined goals, 
, the premature suggestions that all organizations "contribute" . 

I 

http:Associati'.JD
http:aSSUlDl.ng
http:follo'''''l.ng
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some alllount for printing and mailing sample letters, etc. ~.J 
suggested that a sub--oQ'!LJl1tte~L u.tL...formed. ' l'his group would 
prepare~.long-range program 01:_....Q91itis:alactio~. ,Such a 
plan, 1n turn, w,ould help decide ,what funds would be necessary . 
and where they might be obtained. Dr. Ernst '-'eissman, Dr. K~rt 
,,-,.rossman, Mr. Paul N~uberger._~<iDlys.el!we;ce..as.k.ed-. to ..serve on 

\ .the sub-commi.ttee. ~ propoSJ:J,ls will then be given to the 
entire gro;",;p lor consideration. I reluctantly agreed, but I 
indicated that other commitments :meant my :involvement could only 
be minimal.. , 

.. JG:jkt 

I 
I . 

I . 

- I . 

! . 

i 

I 
i 
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The 11acArthur Letter-!!o 

The principles and policies governing international 

reclamation are not immutable. Like other governmental policies, 
, ' , 

they must necessarily be accomodated to emergent historic 

needs. To remain viable, they must be consistent with due 

process and serve the ends of justice in a contemporary context. 

Since the end of World war II, a debate has ensued as to .the 

scope of United States governmental concern.and intervention 

on behalf of United States citizens because of the activities 

of foreign governments in \'1orld War II and in the aftermath 

of widespread confiscation and nationalization. A forum for 

this debate has been the Congress' of the United States. The 

Department of State has taken the Beneral position that in 

negotiations with foreign governments for l'ump sum settlements. 

it is precluded from espousing the claims o'f United States 

citizens who had not acquired their citizenship at the time of 

their property loss. Absent a contrary pro~ision in an inter­

national settlement, the State Department has conceded the 

constitutional power of the Congress to provide for the 

distribution of settlement or other:funds to 'all United States 

citizens irrespective of when they ~cquired citizenship. The 

question is one of domestic·policy. But, in the continuing 

debate, it has urged that the Congress in determining the 

manner of disposition of claim funds, limit such disposition 

to those persons who had valid claims under international. law 

as traditionally applied to the U~ited States prior to World War 

11& 

The MacArthur letter appears to be the latest in a series 

of connnunications "Thich the Department of 'State has addressed to 

it Letter, dated August 9, 1965 from Douglas 1\1acArthur II, 
Assistant Secretary 6f State for C6ngressional Relations to 
Senator John J. Sparkman, Chairman, Subcommittee on Claims 
Legislation, Committee on Foreign Relations" United States 
Senate, pp~ 95-97, .Hearings on S" 1935, August 4 and 5, 1965, 
containing, among other thing~~ policy recommendations with 
respect to the participation of United States citizens in the 
distribution of lump sums paid~ or available from, fpreign 
governments in settlement of war damage and nationalization 
claims. The relevant text of the letter is appended hereto. 

337937 
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the Congress in which the Jepartment argues its oppositi~n to 

legislative proposals which would extend claim eligibility to 

late United States citizenso The letter questions the wisdom 

of a characteristic liberalizing amendment· to S. 1(.135.11 an 

omnibus claims bill supported'by the Administration providing~ 

among other thingss for a new Italian claims progrrul. It does 

not challange' the power of the Congress to, enact the liberal·· 
I ' 

izing proposala 

The position of the 1'1acArthur letter ts tentative and 

pragmatic I) It supports.l' in general, the s,piri t of the exc lu.. 
( . 

sionary ru~e of international law but demonstrates a willingness 

to support liberalization in exceptional instances. The two 
2 

exceptional instances it cites relate to war damage claims. 

In the case of Italy, the justification a:j.leged is that the 

lump sum paid by Italy exceeded the amount needed to satisfy 

completely the claims of parsons who li-Iere United States citizens 

at the time of loss. But if the rule of international law 

should be the rationale for CongressionaL action, the 11acArthur 

1. The exact demarcation between the constitutional power 
of the Congress and of the .u.;xecutive B!'anch :tn internations.l 
reclamation is indeterminate and untested." In Section 313 of 
the International Claims Settlement Act of 19h9, as amended,., 
approved August 9, 1955, Congress provided that payment; on an 
award made by the Foreign Claims &ettlement Commission of the 
United States in claims, inter alia, against Rumania and 
Bulgaria, would not. as to the unpaid balance of the award 
extingnish or divest the rights of the claimant against Rumania. 
or Bulgaria as the case might be.·In the case of Rumania, the 
unpaid balance was approximately 70% of the principal and 100% 
of the interest awarded; and as to Bulgaria, 40% of the 
principal and 100% of the interesto Desp~te such balances un­
paid, in the United States-Rumanian Settlement Agreement of 
March 30)) 1960 (TaL.A.S. No~ 4451",1960); Art" IV, the United 
States agreed rot to pursue such claims for unpaid balances" See, 
also, United States-Bulgarian Settlement· Ag:;:>eement of July 2; 
1963 ··(T~I.AoSc No'l< 5387.9 1963), Art. III, (2) .. Provision for a 
potential small additional payment on th~ unpaid balance.i~ 
provided for in Sec .. 12 of S" 1935.9 the omnibus billl'!Quero; III 
extinguishing claims of United States citizens by international 
agreement, to what extent may the Executive Branch disregard a 
prior statute enacted by the Congress? Is the United States 
responsible to the avIard holders for the remaining unpald
balances of their awards? 

2., Other ins tances nct referred to in· .the MacArthur letter 
are cited below" 

337938 
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letter does not state why the State Department. did not ra~ommend 


the return of the unexpended balance in the Italian Claims Fund 


_	to Italy.. In the cas e of the Philippines.l> the 1'lJacArthur letter 

offel"'s no explanation as -to why certain religious organizations~ 

affiliated with but not themselves citizens!of the United States 

were permitted to share in war da~2g~ fund distributiono As to 

all other World ~Jar II war damage claims, the l'!IacArthur letter 

finds no justification for liberalization. 

There is a serious constitution'al question as to whether \ 
'..' 

the Congress, in the distribution of war da6age funds, or l~p 


sum settlements", to United States citizens,; can validly provide 


that such distribution should be made or denied on the basis of 


the date upon which United States citizens~ip was acquired~

.' --,.­

There is the question of whether this does not premise two 


clas~~s of United States citizens i~ violation of due process 


and equal protection of the law. But if the MacArthur letter 


is approached in its own spirit of pragmatic counsel to Congress 


as to who should'arshould not receive compensation and to what 


extent, it should be remembered that the issue is \vorld War II 


damage and World War II aftermath loss, and it is to this 


context of the history of our times that legislators should turna 


It is by now over a quarter of a century since World War II 

commenced and the immediacy of its terrible consequence in 

human suffering has dimmed. It is to fresher, earlier appraisals 

that Congress should now look. On the matter of who should',.bo') 

compensated, there are two polar formulations: First, the 

Treaties of Peace with Italy, Bulgaria, Hungary and Rumania 

entered into in 19470 To these treaties, the United ~tates 

and its allied and associated powers were parties. Second, the 

1953 Supplementary Report of the War ClaimS Commission to the 

Congress. 

The Peace Treaties. It is notable that in these solemn 

instruments the United States -agreed -that ,,Jar loss compensation 

would be payable to"United-Natibna nationala ll defined to include 

not only nationals of each of the United -N'ations, including 

the United States, but also all persons who during the war had 

been treated as enemy'by the defeated power, Italy, Rumania 
, 337939 
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Hungary, and Bulgaria, as the case might be. 

No peace treaty haS as yet been entered .into with Germany, 

but it is inconceivable that the policy of the United States 
• ,l 

with respect to compensation for war Qamage or loss attributable 

to Germany should be of lesser scope and cov~rage than that 

required of Germany's allies and associates in World ~var II. 

1953 SUPBlementary heport of "Jar Claims· Commission. Absent 

,a peaoe treaty with Germany, the basic Allied formuiation as 

to war claim responsibility is contained in the Paris Reparation 

Agreement of 1946. The United States and other'Allied Nations 

agreed to hold or dispose of German assets in their respective 

countries in lieu of reparations. It was further agreed that 

these assets would be regarded by each Gover,nment "as covering 
, 

all of its claims and those of its nationals. agalnst the former 
l 

German Government and its agencies, ofa governmental or private 


nature arising out of the War (which are no~ o:therwise provided 


fOn;) ••• " 

The War Claims Act of 1948 enacted thereafter implemented 

the policy of retaining vested German (and Japanese) assets for 

war claim purposes. Section 8 of that Act authorized the lrJar 

Claims Commission (predecessor of the Foreign :Claims Settlement 

Commission of the United States) to report to the President for 

submission to the Congress, its findings and recommendations 

as to "categories and types of claims, if any~ which shall be 
i, 

received and considered and the legal and equitable basis there­

for ••• " The Commission's 2.57 page report (Hpuse Doc. No'. 67, 

the :


83rd Cong. 1st Sess.) issued in 1953 is most comprehensive and 


thorough report of ~Jorld vJar II' war loss officially made by 


any agency of the United States Government. The Commission 


found 'that Congress had absolute discretion in the field of war 


,damage legislation. It concluded that a "jU'st, rUle" would,be 

to extend eligibility,to "persons who, at the time of loss 

were permanent residents of the United States ••• had declared 

their intention to become citizens of the United States ••• and 

who at the time of presentation of the claim•••were American 
, 

citizens or American nationals." This approach by the Commission 


had been previsioned by the United States Senate, whioh, on 
 3379,10 
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February ll~j 1950, had approved the same formula of eligibility 

in connection with lump sum settlement agreements between the 

United States and foreign governments of claims arising out of 
1 

post-World War II nationalizations or other takingso 

The basis for this appraoch in Peace ~reaties, Report by 
, 

War Claims Commission and the United State~ is well stated in 

a 1959 Petition to the Congress on behalf of naturalized 
2 

citizens seeking claims participation : 

"The Nazi holocaust in Europe, :prior and during 
World vJ ar II, characterized by mass extermination 
of peoples, deprived great numbers of persons of 
the protection of any government or nation. Many 
of these survivors without diplomatic protection 
came to the United States as refugees. Now as 
citizens of the United States no other government 
can be pointed to has having been in a position, at 
time of loss, to seek recourse on their behalfo 
The onset of Communist regimes in Eastern Europe 
in the post-war years made it impossible for these 
refugees to exercise effective local remedies in 
accordance with standards of justice cherished by 
international lat'l1 as understood in the vJest. With­
out the intervention of the government of which 
they are now citizens, a void exists '1,·rhere wrong 
may not be remedied, a situation as abhorrent to 
justice as a vacuum is to natureo ll 

In its Report to the Congress, the War Claims Commission 

noted prior instances in which the Congress had enacted war 

damage compensation measures disregarding the nationality rule, 

1.e., the Defense bases Act, the War Hazards Act, the Guam 

Relief Act. These may be aIded to the Italian and Philippine 

actions referred to in the r1acArthur letter. The Commission 

also pointed out that in the World War II war: damage compensation 

laws of Australia, Austria, Denmark, Italy, rifalaya, l'1alta, and 

the United Kingdom, the nationality of the claimant at time of 

loss was immaterial in determining eligibilityo. 

1. H.R.4406, 8lst Cong., 1st Sess., Senate Calendar NOe> 810, 
amending Sec. 2{c)_ This amendment, upon opposition by the 
Department of State, was not accepted by the conferees and not 
enacted. A similar amendment to : ,liberalizing
eligibili ty, was adopted by the House on ., and 
upon opposition by the Department of State,: again was not 
accepted by the conferees and not enacted Co : 

2. 1959 House Interstate and Foreign Commerce Hearings on 
War Claims and Enemy Property Legislation, pp~ 427-4430 . 
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On October 22; 1962~ P.L. 87-846 was approved" adding 

Title II to the War Claims Act of 1948, as; amended ll prov:1.ding 

for the utilization of the vJar Claims Pund: (which contained 

the bulk of German vested assets) for the payraent of World War II 

losses sustained by nationals of the United States~ Section 204 

of the Act limited claims eligibility·to t~ose United States 

citizens who had been United States citizens 'on the date of 

loss or damage~ The Senate had enacted amendments extending, 
I 

among other things" eligibility to persons lIw.esently United 
I ' 

States nationals who were not such nationals:at the ti~e the 
I 

loss occurrect ll, (ur,QE:rscoring supplied)" 'rhe Department of State 

opposed and the amendments were not accepted'by the conferees9 

In the Conference Report, dated October 2,; 1962, the following
1 I 

appeared : 

,I', r,,, ';l~,e Senate recedes Hi th the understanding 
that ir. the event there renIa.ins a balance in 
the war claims fund after payment in full of 
claims provided for in this bill, consideration 
would be given to legislation providing for pay­
ment to these categorie's of persons" The Committee 
of conference recommends that the Foreign Claims 
Settlement Co~nission should proceed to make an 
estimate of the amount of claims thnt would be 
involved in these amendments "II, 

Over three years have elapsed since this recommendation" 

If any. such estimate has been made by the Foreign Claims Settle­

ment Commission or the Department of State~ it has not been 
~.. 

,publically' announcod eCertainly no regis tration has been c on­

ducted by the Foreign Claims Settlement COlUPlission as 't..rasdone 

by that Commission preliininary to the Polish 'Claims Agreement 

of 1960, or by the Department of State a.S was dcme by it pre­
, 

liminary to the Yugoslav Claims Agreement of 1964. 

II 

The f'facArthur letter states that the Department of State 

did not oppose liberalization of eligibility to participate in 
I 

distribution of the Italian Claims Fund because lithe lump sum 

paid by Italy exceeded the amount needed t<:> s:atisfy claims of 

persons who were not citizens at the time of damage. II But this 

was not the sole ground. The contention ha~ been strongly maas 

1. 87th Cong., 2nd Sesse, H.R. Report Noo 2513, p. 4" 337942 
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that the Italian program, providing for compensation for 

dam~ge caused by Italy outside of Italy) '\o1~S a projection of 

the Italian Peace T!'eaty providing for comp~neation by Italy 

for ::oss caused in Italy; and that since th~Paace Treaty had 

no requirement of citizenship, United States or United Nations, 

on date of 103s, no such requiremen'c should: be imposed by 
1 

Congl'ess on th;) Ita~5an program.. A Sta'!:;€) Department re:present­

ative commenting o~ this contention testified that Italy had , 

attached no, conditions to distribution to United States citizens., 

The II ,5 million do.i"~_ars '~vas to be de,;oto1 t~ ,:,l.ilythLlg th~ United 

States wanted to d :vote It to, with 110 s"jring;J attached for 
I , 

claims otherwise provided in the Treaty •••Thei's would be no 

foreign policy obj~Gtion so far as we are ~onherned to the 
2 

Congress doing thi3 ~f it wished ••• " 

Neverthel':lss, "'he Cl')nference Report 0n tile General War 

Claims Bill (enacte~ as P.L. 87-846), aa noted above, seemed 

to give credence to the JVlacArthur l~tter approach by receding 

from Senate liberalization on the understanding that if there 

were an excess in tb.e War Claims Fund, consideration would be 

given to legislation providing for the eligibility of late 

citizens. As in the Italian case, no foreign policy objection 

could aris e in vieirJ of the Paris lieparations Agreement of 1946 

vis a vis German vested assets. But what of international law? 

The fund theory by which variation in: eligibility , 

standards is premis~d on whether ~he fund is insufficient, 

sufficient, or in excess, is a far departure from othel' Depart­

ment of State expressions which asserted complete ineligibility 

in compliance with, or by analogy to, inte,rnational law ~ The 

fund theory would substitute bankruptcy or receivership reason­

ing'on the following basis: All United States citizens are 

entitled as creditors& Some creditors are 'more entitled than 

others. If the fund is sufficient, all arEJ to be paid. If the , 
I 

fund is insufficient, certain creditors, :.'1..6.-. citizens as of a 

1. Hearing before Committee on Foreign Relations, United States 
Senate, 85th Cong .. , 2pd Sess .. , on So355?~ pp. 40~42,. 

2., Ibid., ppa 44-450 33791'9 
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certain date would be given priority to the. eitent of full 

paYment, and other creditors, i.eo, citizens after a certain 

date, would be put in a deferred category. But the analogy to 

bankruptcy and receivership is misleading.: 

If the lump. sum settlement negotiations are considered, 

the adequacy of the fund agreed upon may, in large measure, depend 

on whether the Department of State affirmatively includes late 

nationals within the ambit of its demand upon the foreign. 

government. International settlement agreements between foreign 

governments, othel' than the United States, have, in significant 

in~tances, since World War II included late nationals in the 

settlement. In any event, no lump sum settlement agreement ever 

included by the Uepartment of State based upon nationalization 

or other taking by the respondent government, ever resulted in 

full payment. 

If war darr~ge claims are considered in the context of 

P.L. 87-8~.6, the general war claims statute, a standard of 

.full payment as priority is hardly conducive to the ends of 

justice. 

The .?eace Treaty' provisions v-Tith Italy, Hungary, Rumania 

and Bulgaria, enemy powers during World \~ar II, provided only 

for. two-thirds compensation. This, also, was the formula for 

awards based on war loss or damage in these countries in Title 

III of the International Claims Settlement Act of 1949, as 

amended. In this sense, priority payment for all United States 

citizens on the date of loss under P.L. 87-846, should, on the 

bankruptcy-receivership theory,. be 66 2/3% of avlards before the 

deferred creditors, the later citizens, are permitted to 
. 

participate. But the Department of State suggestion in the 

MacArthur letter is 100%. 

Consistency is no virtue in the' late nationality approach 

of the IVJacArthur letter. It opposed ·an amendment which \.]ould 

have extended to late nationals as of the date of the amendment, 

the right to participate in any further excess balance in the 

Italian Fund. The State Department, as has been seen, agreed to 

liberalization on the ground, among others, that an excess 
; 

existed. It developed, after adjudication under the liberal­

ization, that an excess still existed. Patently, furtherS379tt 
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li"!:>eralization was' ~Jhen called foru Ne-vertheJ.ess, the r1acArthu~ 

letter' opposed further liberalizatlon and nov.f recommended that 

any balance be remitted to the War Claims Fund on the basis 

that iu that program (German), it was understood that there 

would no be sufficient funds to pay in full the war. damage 

claims of persons who had been citizens on the date of loss. The 

MacArthur letter states: "It is believed t,hat such persons 

should be favored over persons who were not ci1;izens at the 

time they sustained damage." Conceptualiz~tion is disregarded, 

programs confused and ad hoc arbitrariness substituted" The 
, 

rrAtter is worthy of'greater dignityo The attributes of United 

States citizenship, its responsibilities and privileges, are 

among our most cherished values~ 

If it be true, despite all considera~ions of principle, 

that in the dis.tribution of war claim and settlement funds.i/ to 

United States citizens" some persons "should be favored over 

other persons," the facts should be submitted for 'legislative 

appraisal~ As to any given fund, how many claimants are there? 

In what category of date of citizenship do they fall? How much 
, 

money is available or obtainable for distribution? What formula 

of distribution should be adopted? 

The failure of the Commission and of the Department of 

State to furnish Congress with such estimates has been referred 

to. As to war claims, this disregard of the Conference Report 

cannot be easily understoodo The methods: for determining the 

facts are available: (a) by analyzing the claims filed with 

the Commission, of Hhich a substantial portion haV'e been denied 

for late citizenship; (b) by conducting ~ registration; (c) by 

requiring the Commission to adjudicate the claims of late 

nationals and leaving to the Congress the determination a~ to 

how and to what extent awards should, be paid. These are criteria 

for ascertaining facts, and proceeding ~rom reasoned facts to 

conclusions which might reasonably support legis latlve determina-· 

tions. 

III 

Finally, the MacArthur letter is conc.erned with precedent 

and retroactivity. 'J;he Congress ;l.s warned ,that if error be con­

fessed and late nationals permitted to participate in curren1n 3794 r..: 
;j "\) 
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and future programs, United States citizens "who have not 

received compensation from any funds p8.id by foreign govern­
, , , 

ments because tllSY ....1ere not citizens at the time of loss or 

damage, would have grounds for insisting upon compensati,on 

from some source. In the Department's viel"" , it would be un­

'lesirable to provide this opportl1nity~" Prestm'ably, a campalgn 

would ensue to reopen closed programs. 

If, in fact, this could happen, why is it necessarily un­

desiruble? Congress is ahmys available for petition, and 

Congressmen. for the introduction of bills tO,redress grievances .. 
I 
I 

It displays little regard for the legislative integrity of the 
I 

Congress to suggest that Congress would no~ independently regard 

each such proposal for its wisdom~ its con~onance with our 
\ 

foreign policy and the welfare of the countr¥, and whether it b~ 

just or unjust .. 

The matter of retroactivity has also been faced by the 

judiciary in revers ing prior pr~)c edent. See PI inter' alia, 

Linkletter v. ~alker, 381 u.S. 618 and Tehan:vo Scott, -- UoS. --, 

11 L.. Ed.(2)lt53,January 19;1966~ In Linkle'tt.er the Supreme' 

Court concluded that "in appropriate cases; the Court may in the 

interest of justice make the rule prospective ll but "the Consti­

tution neither prohibits nor requires retrospective effecto" 

Tehan considered the retrospective effect upon the administration 

of justice in certain States of n newly announced rule by the
I . 
I 

Supreme Court and concluded that it wOL.ld ihaye an impact upon 

the administration of criminal lavi" .... so devastating as to need 

no elaboration." 

Similarly, the Constitution noither r:equires nor prohibits 

the Congress to give retroactive effect to the principle of 

equality of all United States citizens in international claims 
I 

legis lation. Dire supposition, as in the l"'Ia.cArthur letter, or 
I 
I 

exaGgerated hyperbole as to what heretofore ineligible citizens 

might claim from Congress as an act of justice, serves no 

rational purpose. Empirical statistics should be assembled for 

the study of the Congress. the time has s~rely come, after a 

quarter of a century,.to assemble the facts as to clablants; 337946 
wrongs, remedies, assets, in World tjar II and its aftermath, and 

http:century,.to
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to strike a balance as to relief afforded, local a~d inter­

national, and wrong satisfied and unsatisfied. uependent on 

these fiO'~.ings, Germany mayor may not be' called up::m for 

further payments in a closing of account.' 

The matter of retroactivity in pastnetionali~9.tion 

settlements is dependent upon '\That policy the Department of 

State may adopt, country by country, in seeki11g re-opening of 

past settlement agreements where local remedies, relied upon 

in the countries concerned have proved ll'J.eaningless and illusory, 

or s6 far below established international standards for 

compensation as to be an abuse of justice. 'llhe Congress should 

not close this door to reappraisal by the'Executive Brancho 

337947 
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lilt has generally been the policy of .the U.S. Government 


not to permit citizens of the' united Stat~s who did not. have 

I , 

that status at the time of loss or:,damage Ito share in lump sums 

paid by foreign governments in setylementor' nationalization or 

war damage claims. This policy rests upon the universally 
I 

accepted principle of international law that: a state does not 

have the right to ask another state to pay c;ompensation to it 

for losses or damages sustained. by, persons who ~·Tere not its 
, 
I 

citizens at the time of loss or damage. This' policy seems never 
I 

to have been questioned before-the enactment of the International 


Claims Settlement Act of 1949. Ever sinceithe passage of that 

I , 

act, however, bills have been introduc~d inithe Congress to 
, . ' 

permit persons who tiers not ci tiz.ens .at the time of loss or 
I 

damage to receive compensation.out of 'vested Bulgarian, Hungarian .. 
, . . j . 

and Rumanian.assets for nationalization abd1wardamage in these 

countries. Bills have also been introduced to permit such 
1 t .' . 

I 

persons with nationalization claiITlF3 against Czechoslov~kia to 


share in proceeds of the sale Df a steel ~ill of the Czechoslovak 


Government. Neither the' e~ecutive ~ranch no~the Congress 


favored any of such bills and none wer~ ena6ted with the ex­
. . 

ception of a bill which permitted .a small! number of persons who. 
, ' 

were not citizens at the time of damage t~ si:1are in the lump sum 

. paid by Italy for war damages outside of -Italy. ~that bill was 

riot opposed because the lump sum paid by:ltaly exceeded the 
. , 


amount needed to satisfy claims of personS 
, 

who "Tere citizens at 


the time of damage. 


liThe Department of State is not awar,eof a single instance 

, 

in which persons who were not citizen~ o~ t~e United States at 

the time of loss, lrJi th the exception of the small number who 
. I 

shared or will share under S .1935,. if enacted, in tq.e above-
I . 

mentioned Italie.n fund and certain religious organizations in 

the Philippines which were affiliEited wit;h religious organiza­

tions 'in the United States, have. been pe:smitted to share. in 

funds paid by foreign governments or funds derived from vested 
, Iassets either for the taking of property or for war damageso 
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"In view of the foregoing, payment: of Vlorld vJar II war 

damage claims of persons trTho Vlere not citizens of the United 

States at the time of loss or damage lrrou.ld establish an un­

desirable precedent. Should such a precedent be established, 

it is believed that those citizens who have not received 

compensation from any of the funds paid 'by foreign governments 

because they were not citizens at the time of loss or damage, 

would have grounds for insisting upon cqmpensation from some 

source. In the Department's viE;lw it would be undesirable to 

provide this opportunity." 
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