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December 8, 1967

. Jerry Goodman
Sandy Bolz

National Conference for Equality Under '
_ Claims Legislation- opose : to Senators

Re your slip note o ovember 30 asking if I'have any reactions to Paul
Neuberger's letter to you of November 27 enclosing proposed letter to

- be sent to Senator Long and others:.

(1) I think the effort should be made—-and that we should join in it--
the effort of the State Department and Congressman Kelly should be
opposed, in order to establish the principle of broader eligibility
as being something more than a single exception.

(2) The probability is that the State Department cannot be persuaded
on this--but if the Conference wants to try everything, I would
.suggest that a delegation come down to Washington to see Leonard
Meeker, the Legal Adviser of the Department, who is a very decent .
‘and humane man, with whom Ted Tannenwald and I have dealt success-
‘fully regarding the discrimination of Arab countries in travel of
American Jews. 1If anyone in the Department could be persua(ed on
this situation, I think he might. But in view of Sy Rubin's long
connection and expertise on claims matters, you may want to check
this approach out with him first.

But. apart from such an approach to the Department, the idea of a letter

- to the Senators is sound. I do think, however, that Neuberger's proposed -
letter could be improved upon. For example, on the first page I think
there should be a clearer indication of just what H.R. 9063 provides and
how it would assist the individuals and organizations of the Conference.

- This, I think, is essential to attract the Senators’' interest, because

of the votes of the ethnic groups involved, and it is not at all clear

in this letter. I also note that the first full paragraph at the top of
page 3 is grammatically poor and extremely unclear--and should probably

be broken into two sentences--the difficulty is that Neuberger is probably
‘more expert in another language than in English, i.e., the sentence should
appeal to the Senator not to permit an Act of Congress to be voided by
turning over the balance, etc. Verstehst?

That's all--in haste. Best regards.

SHB/nmg
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Mr, Jerry Goodman . ”JJ d

c¢/o American JGWlSh Commlttee,

165 East 56th Street, ]

New York City.

Dear Friend: ;
Our Conference did not have an opportunlty to act durlng
these past 6 months, except that on. August 9, 1967 I ap-
peared before the House Foreign Affairs Committes in the
matter of Omnibus Bill H.R. 9063, where I plesaded that
the Administration Bill remain unchanged and the provi-
sion regarding the distribution of the Italian Claims
Fund be not deleted, as recommended by the SubcomAﬂtLee
‘during the last 86551on. .

We hoped that the Bill Jould go through unchanged, but
the Subcommittee under the chairmanship of Conﬂresqwonﬁn'
Edna F, Kelly, again succeeded to delete this provxslon
and to bring ths Bill to the Floor of the House under the
"Suspense vap" . Despite opposition of somas Congressien
the Bill was accepted w1th ﬁne deletion recommended by
the Subconulttee." ;

This Bill is now gomng to the Senate and I should 1ike
to send letters in the name of the 1ut10ﬂ93 Conference

to Senators J. V. Fulbright, Jacob XK. Jav1ts§ Russell ﬁ
Lonv, Crifford Case,: etc.v‘f“ :
Enclosed herewith is one- such l@tter, and since I do not
believe that a meeting for a discussion of this matter is
necessarys, 1 should like to' recelve your approval as soon
as pOJSﬁole, so that T may 31gn and_ mall the letter.

I con51dnr it important. tnst this last opportunity does
~not go by without an attempt on our part to defeat the

action of the State Departnent in trying to erqse the pro-.
visions of the earlier Act o; Consress granting soms ex-
teaclon of ellvlbllltj° : , '

“Awalting %o hear fron YOU PTOWptly, I remain wltn beSu
regaqu, . : .
. ~ Sincerely yours, o
: . A e y
T 337931
I W R W .
PT.L:: ' . PAUL I"E:;‘Ul:s}}:'k(%l}"f‘i
S
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16 West 46th Street o

Hon. Russell B. Long . .
Senate Office Building
Washington,.D. Ce -

Dear Senator Long.wwv' 'x TR AN A
This Conference has been organlzed for the purpose of
unifying all efforts to achieve equal treatment of all

‘%lalmants who are U. S. citizens under claims legisla-

ion, . , :

Our Conference con31sts of organizatlons as~1isted on
this letterhead, representing the larges% minority
groups in the United States, including the Conference

of Americans of Central Eastern European Descent which
represents ten minority groups (Polish, Czechoslovak,
Hungarian, Ukranian, etc.) headed by the Very Rev. John
A. Balcunas, as weli as the 1argest American Jewish OX=
ganizations,

Our organization is turning to you at this time, as wa
are aware and appreciate tha fact that you were the
leading legislative proponent of Public Law 604-85. A%
that time you put forth arguments which have special
meaning now, even more than then, because on Novemhsr

11, 1967, upon recommendation of "the Subcommittoe of the
Forelgn Affairs Committes under Congresswoman Edna F.

Kelly, ths ﬂouse of Representatives deleted from Omnibus
Bill ﬁ R. 9063 the provision concerning the distributlon

. of the Italian Claims Fund under Public Law 604~ 8).

When Representatilve Domlnlck'v Daniels of New Jersey
strongly objected, referring to P.L. 604-8% which had

- bean enacted upon your proposal, Congresswoman Edna Fo

Kelly stated as followss:

BT want to emphasize that the Commlttee is
.avare of the fact that Congress made this
exception in 1958, I still say that the
exception made in this one instance shoula
not have been mgdee ,

We wish to cite your statement of 1958 as followsy

'§;  | | | 337932
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e find that we have fun@s over and above those
‘necessary to take care of these claims (claims
of those who were American citizens at the time
of loss) which funds we shall proceed to devote
to satisfy claims of those who became American
citizens subsequent to the time the property vias,
seized...“ _
"Inasmch as Italy has been more liberal than
-have most other nations, in making such funds )
avallable, we have provided that after those who
have other claims have been satisfied, insofar
as funds remain, they could be made availabie to
"American citizens who acquired Amérlecan citizen~
ship subsequent to the cutoff date...
"If we had some settlement which was similar to
-the Italian settlement, which is unique in many
respects, in that ths Italian Government settled
in effect 100 cents on the dollar for American
claimants, and made avallable over and above
that amount for any other liabilities which
mights be outstanding, then we could make these
funds available to other citizens.“ o R

In view of tho fact that P,L., 604-85 was enacted on the basis of
your above-cited arguments in a case were sufficient funds re-~
mained avallable over and above those necessary to take care of
American citizens who were not such at the time of loss, the ar-
gument of Congressvioman Kelly, presenting this as a dangerous
precedent, are ungustilicd¢ - o . :

Whou enacting. the War Claims Act, upon in31stence of Senator Jacobd
K. Javits, Congress even accepted the proposal forwarded by you
that if funds remaln avallable after all other claims have been
satisfied, eligibility should be extended also to those who were
not citizens at the time the damage. occurred.

Senator J, W. Fulbright stated three years ago that a great in-
justice was committed when claimants eligibla under P.L. 604-85 ;
weroe provented fiom filing clalms with the Forelgn Claims Settle-
ment Commission uncer the pretezt that no flling period had beegn
established. : 1
On the other hand, those who, contrary to the law existing a% tho
~time of filing, nevertheless filed thelr claims, received 100% com=-
pensation plvs interest, R PR

This injustice would now be sanctioned if‘théiBill as présented
by the House Forelgn Affalrs Committee and passed by the Houss,

337973
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_."Page 3 - * November 28, 1967

Senator Russell B Long |

were to be pushed tnrough the Senate in the last minute rush
before the close of this Session, = | . .

We appeal to you, dear Senator Long, nni to permit that an Act
‘of Congress vestgng certain rights to.a group of people be = X
volded and that the balance remainihg in the Italian Claims s f\\
Fund of $1;000,000 which had been provided especially for Ame~ /< .’
rican claimants under the so-czlled "Lombardo Agreement" be - uAftig
turned over to the War Claims Fund of the Treasury Department,

which is not in need of such a small addltional sum ‘when over
$250,000,000 are being distributed to: the claimants thereunder.

He wish to point out that we are not a lobbylng organization for
certain interests, but upon the request of many persons who have
turned to our member organizations we wish to present their
views to you as the proponent of P.L. . 604-85.

In the sincere hopse that this our appeal will find your favor-
able consideration, we remain ' N v )

‘Respectfully yours,

1337934
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June 9, 1965

Simon Sepgal
Jerry Goodman

At your suggestion, I attended neetings with representatives

of vurious Jewish natioanality groups on May 3 and June 1, 1965.
- You will recall that these groups are see:ing $o promote an
—7 | amendment to the war Claims Act of 1948, as amended in 1962, to
extend the eilegibility of claimants under this Act. In both
instdnces the meetings were called by Faul Neuberger, a lawyer
who is, among other things, the c unsel for the Bulgarian Claims
Committee, the American Yugoslav Claians Committee, and the
dssociution of Yugoslav Jews in the U. S., Inc. The la:t meeting
took lace in the offices of the Conference on Jewish Iaterial
Cldlms agalnst uermany. L

I

“ " The final.outccze was an agreement to create a coordlnatlng
N coaulttee to which the organizations might attach themselves. The
~— ') following were gresent at the last meeti g, assuming their assent

by attendance.. :

‘ Amerlcan'Jewish Comaittee, COnIerence of Americans of
Central Eastern European Descent, Acerican Federation of Jews
frou Central Zurope, @“orld <ederation of Hungarlan Jews, Association
of Yugoslav Jews, American Yugoslav Claims Committee, The Association
of Czechoslovak Jews, Associlation of Former Combattants of Draza. T
Mihailovic, Associati.n oi Former Eurcpean Jurists, American
Associuticn of Former Austrian Jurists, Dr. Rurt. Grossman of the
Coordinating Committee ot Nazi Yictims Organizations.

In addltlon, the American Jewish Conzress, the Club of
Folish Jews and the Bulparian Claias Committee had presumably
agreed to cooperate with the project.

The meeting of Junme 1 produced spome cuncrete reconmendationse.
~p After aore than a aaslf-nour discussion on a name, I proposed that
\ ﬂ the ad-hoc clearing-house be called "National Confeience for
kquality Under Claias Legislati.n." This was unanimously accegted.
The representatives offered v r10us<prop05als Sfor iamediste action
. in “omnpgress and a n.ti. n-wide letter writing campaign. It was
n,“wd_sggggsteaf?ﬁft these efforts mlwht_gggggggllzﬂleadwto a "test ctase"

in the Supreme Court. Pros and ‘cons were alred' alterna e approaches**
suggested.

schedule, the lack of 2 coherent apprcach to vaguelyudeflned goals,
the premdture suggesticns that all orizanizations "contribute”

i

g Considering the rc.lities of the pre-summer Conzressional

i

337935”
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some amount for printing ‘and mailing aample letters, etc., I
suggested that a gub-coamnittee be formed. . This group would
prepare a long-range program of political action., Such a

plan, in turn, would help decide what funds would be necessary
and where they might be obtained. Dr. Exngg Weissman, Dr., Kurt
Grossman, Mr, Faul Neuberger and myself were asked to serve on
.the sub-committee. 1he proposals will then be given to the
entire gro.p for consideration. ‘I reluctantly agreed, but I
indicuted that other commitments meant my involvement could only
be .ﬂinimalo ‘ . N ] )

|
i
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The MacArthur Letter:t ;

The principiesiand policies govefhing iﬁternational
reclamation are not irmutable. Like cther go&e?nmental policies,
they mﬁst necessarily be accomodated to emergent_hietoric .
needs. To remain viable, they must be consiétent with due
process and serve the ends of justice in a contemporary context.
Since the end of World Wgr II, = debete has ensued as to the
scope of United States governmental concerngand intervention
'oh behalf of United States citizens 5ecausefof‘£he activities
of foreign governments in World War II and in the aftermath
of widaspread confiscation and nationalization. A forum for
thls debate has been the Congress of the United States. The
Department of State has taken the geheral pcsition that in
negotiations with foreign governments for'lhmb sum settlementsj
it is precluded from espousing the claims of United States
citizens who had not acquired their citiZeQShip at the time of
thelr property loss. Absent a contrary procision ih an inter-

national settlement, the State Department has conceded the

ccnstitutional power of the Congress to provide for the
distribution of settlement or other: funds to all United States*
citizens irrespective of when they acquired citizenship. The
question is one of domestic;policy._But, in the continuing ' o T
debate, it has urged that the Congress in determining the

manner of disposition of claim funds, 1imi£ such dispoeition '

" to those persons who had valid claims under international law

as traditionally applied to the‘United Statee prior to World War

II. | |
The Maeﬁrthur letter appears to be the latest 1n a series

of communications which the Department of State has addressed to

% Letter, dated August 9, 1965 from Douglas MacArthur 11,
Assistant Secretary of State for Congressional Relations to
Senator John J. Sparkman, Chairman, Subcommittee on Claims
Legislation, Committee on Foreign Relations, United States
Senate, pp. 95-97, Hearings on S. 1935, August lj and 5, 1965,
containing, among other things. policy recommendations with
respect to the participation of United States citizens in the
distribution of lump sums paid, or available from, foreign
governments in settlement of war damage and nationalization
claims. The relevant text of the letter 1is appended hereto,

. o savesr
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the Congress in which the Jepartment argues its opposition to
legislative proposals whici would extend claim eligibility to
late Unlited States citizens. The letter questions the wisdom
of a characteristic liberalizing amendment to S. 1935, an
omnibus claims bill supported by the Administration providings,
among other things, for a new Italién'claiﬁs prograri. It does
not challange the power of the Congress to;enact the liberal..
izing proposal.l f

The position of the lMacArthur letter is téntative and
pragmatic?% It supports, in general, the &pirit of the exclu-
sionary rule of international law but demdnstfates a willingness
to support liberalization'in exceptional instances. The two
exceptional instances it cites relate to wér damage claims.2
In the case of Italy, the justification ailéged is that the
lump sum paid by ltaly exceeded the amoun% needed to satisfy
completely'the claims of psrsons who were:Uhited States citizens
at the time of loss. But if the rule of ibternational law

should be the rationale for Congréssional,action, the HMacArthur

1. The exact demarcation between the constitutional power
of the Congress and of the Lxecutive Branch in international
reclamation is indeterminate and untested. In Section 313 of
the International Claims Settlement Act of 19:9, as amended,
approved August 9, 1955, Congress provided that payment on an
award made by the oreign Claims Settlement Commission of the
United States in claims, inter alia, against Rumania and
Bulgaria, would not, as to the unpaid balance of the award
extinguish or divest the rights of the claimant against Rumanis
or Bulgaria as the case might be. In the case of Rumanla, the
unpaid balance was approximately 70% of the principal and 100%
of the interest awarded; and as to Bulgaria, L,0% of the
principal and 100% of the interest. Despite such balances un-
paid, in the United States-Rumanian Settlement Agreement of
March 30, 1960 (T.I.A.3. No. LL51, 1960), Art. IV, the United
- States agreed mt to pursue such claims for unpaid balances. See,
also, United States-Bulgarian Settlement Agieement of July 2,
1963 (T.I.A.8. No, 5387, 1963), Art. III (2). Provision for a
- potential small additional payment on the unpaid balance is
provided for in Sec, 12 of S. 1935, the omnibus bill. Quere: In
extinguishing claims of United States citizens by international
agreement, to what extent may the Executive Branch disregard a
prior statute enacted by the Congress? Is the United States
responsible to the award holders Tor the remaining unpaid
balances of their awards? ,

2a Other instances nct referred to in-ﬁhé MacArthur letter
are cited below, ‘ '

X  33793g
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letter does not state why the State Department_dia not recommendA
the return of the unexpended balance in the&Italian Claims Fund
~to Italy. In the case of the Philippines, uhe MacArthur letter
offers no explanation as - to why certain religious oroanizations9
affiliated with but not themselves 01tizens of the United States
were permitted to share in war damage fund distrlbutiono As to
all other World War II war damage claims, theyﬂacArthur letter
finds no justification for 1iberalizétiono f

| There 1s a serious cohstitutionél que;;ion as to whether
the Congress, in the distribution of war dahage funds, or lump
sum settlements, to United States citizena,@cén validly provide {
that such distribution should be made or deﬁied on the basis of |
" the daﬁp upon which United States citizenship was acquired,
There i1s the question of whether this does'not premise two
classes of United States citizens in V1olation of due process
aﬁg“;qual protection of the law. But if the MacArthur letter
is ‘approached in its own spirit of pragmatic counsel to Congress
as to who should arshould not receive compensation and to what
extent, 1t should be remembered that thé issue 1is WOrld'War II
damage and World Wér II aftermath loss, ané,it is to this
context of the histor& of our tiﬁes that 1égislators should turn.

It is by now over a quarter»of‘a centdry since World War II

commenced and the immediacy of its terribié consequence 1in
human suffering has dimmed. It 1s to fresher, earlier appraisals
that Congress should now 1ook; On the matter of who should.bey
compensated, there are two polar formulatiéns: First, the
Treaties of Peace with Itély, Bulgaria, Hungary and Rumania
entered into in 1947. To these treaties, the United States
4and its allied and associated powers were ﬁartieso Second, the
1953 Supplementary Report of the War Claims Commission to the

Congress.

The Peace Treaties. It is notable that in'these solemn
instruments the United Statesiagreédtthat war loss compensation
would be payable to"United Nations nationals" defined to include
not only nationals of each of the United'Nétions, including
the United States, but also all persons who during the war had

been treated as enemy by the defeated power,iltaly, Rumania,

i

337939
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Hungary, and Bulgaria, as the case might be.

No peace treaty has as yet been entered into with Germany,
but it 1is inconceivable that the policy of t@e United States
with respect to compensation for warAdamage 6r‘loss attributable
to Germany should be of lesser scope and covérage than that
required of Germany's allies and aséociates in World War II.

1953 Supplementary keport of War Claims Commission. Absent

-2 peace treaty with Germany, the basic Allied formulation as

to war claim responsibility is contained in the Paris Reparation
Agreement of 1946 The United States and other Allied Nations
agreed to hold or dispose of German assets ih their respective

- countries in lieu of reparations. It was further agreed that
these assets would be regarded by each GOVeﬁnmpnt "as covering
all of its claims and those of its nétionalg against the former
German Government and 1its agencies, of 'a go#ernmental or private
nature arising out of the War (whiéh are noﬁ otherwise provided
fordee.” | ' )

The War Claims Act of 1948 enacted thereafter implemented
xthe pollcy of retaining vested German (and Japanese) assets for
war claim purposes. Section 8 of that Act authorized the War
Claims Commission (predecessor of the Foreign'01aims Settlement
Commission of the United States) to report to the Pr"esident for
submission to the Congress, its findings and recommendations
as to "categorlies and types of claims, if any, which shall be
received and considered and the legal and eauitable.basis there~
for.es" The Cormmission's 257 page repcrt‘(H§uSe Doc. No. 67,
83rd Cong. lst Sess.) i1ssued in 1953 iém%%sf comprehensivé‘and
thorough report of World War II war loss officially made by
any agency of the United States Government.;Tbe Commission
found that Congress had absolute.disqretion{ih the fiéld of war
~damage legislation. It concluded thét a "just rule" would be
to extend eligibility to "persons who, at the time of loss
Wwere permanent residents of the United States...had deélared'
their intention to become,citizenquf the United States... and
who at the time of presentation of the claim...were American
citizens or American nationals,™ This.appréach by the Commission

had been previsioned by the United States Senate, which, on  33%79/1(
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February 1, 1950, had approved the same f&rmula of eligibility
in connection with lump sum settlement agreements between the
United States and forelgn governments of clalms arising out of
post-World War II nationalizations or other takings.

The basis for this appraoch in Peace Treaties, Report by
War Claims Commission and the United'Stateé is well stated in

a 1959 Petition to the Congress on behalf of naturalized
2

citizens seeking claims participation :
"The Nazi holocaust in EBurope, prior and during
World War II, characterized by mass extermination
of peoples, deprived great numbers of persons of
the protection of any government or nation. Many
of these survivors without diplomatic protection
came to the United States as refugees. Now as
citizens of the United States no other government
can be pointed to has having been in a position, at
time of loss, to seek recourse on their behalf,
The onset of Communist regimes in Eastern Europe
in the post-war years made it impossible for these
refugees to exercise effective local remedies in
accordance with standards of justice cherished by
international law as understood in the West. With-
out the intervention of the government of which
they are now citizens, a void exlsts where wrong
may not be remedied, a situation as abhorrent to
justice as a vacuum is to nature."

In its Report to the Congress, the Wag Claims Commission
noted prior:instances in which the Congresé had enacted war
damage compensation measures disregarding ﬁheinationality rule,
1.e., the Defense Pases Act, the War Hazards Act, the Guam
Relief Act. These may be alded to the Italian and Philippine
actions referred to in the MacArthur letter. The Commission
also pointed out that in the World War II Qar3damage compensétion
laws of Australia, Austria, Denmark, Italy; Mélaya, Malta, and
the United Kingdom, the nationality of thelclaimant at time of
logs was 1mmaterial in determining eligibility..

1. H.R. 4 }406, 8lst Cong., lst Sess., Senate Calendar No. 810,
amending Sec. 2(c ). This amendment, upon opposition by the
Department of State, was not accepted by the conferees and not
enacted. A similar amendment to 5 liberalizing
eligibility, was adopted by the Ilouse on s and

upon opposition by the Department of State, again was not

accepted by the conferees and not enacted.

2. 1959 House Interstate and Foreign Commerce Hearings on
War Claims and Enemy Property Legislation, pp. L27-Lli3.

337941
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On October 22, 1962, P.L. 87-846 was approved, adding
Tit1e II to the War Claims Act of 1948, as, amended, providing
for the utilization of the War Claims Fund. (which oontained’
the bulk of German vested assets) for the payment of World War II
losses sustained by nationals of the United States. Sectlon 20
of the Act limited claims eligibility to those United States
citizens who had been United States citizens on the date of
loss or damage. The Senate had enacted amehdments extending,
among other things, eligibility to persons "desent*z United
States nationals who were not such natznnals ‘at the time the
loss occurred" (underscoring supplied). The Department of State
opposed and thé amendments were not accepted by the conferees.
In the Conference Feport, dated October 2, 1962, the following
1 ‘ e

appeared @

"0 .. ilie Senate recedes with the understanding

that irn. the event there remains a balance 1in

the war claims fund after payment in full of

~clalms provided for in this bill, consideration

would be given to legislation providing for pay-

ment to these categories of persons. The Committee

of conference recommends that thé Foreign Claims

Settlement Commission should proceed to make an

estimate of the amount of claims that would be

involved in these amendments."

Over three years have elapéed}sinceithis recommendation.

If any such estimate has been made by the Foreign Claims Settle-
ment Commission or the Department of State; it has not been
'bﬁblically‘announcmiﬁertainly no registra%idn has been con-
ducted by the Foreign Claims Settlement Commission as was done
by that Commission preliminary to the Poliéh’Claims Agreement
of 1960, or by the Department of State as was done by it pre~

llminary to the Yugoslav Claims Agreement of l@éu

II |

The MacArthur 1ettertstates that the ﬁeéartment of State
did not oppose liberalization of eligibility to participate in
distribution of the Italian Claims Fund because "the lump sum
pald by Italy exceeded the amount needed to satisfy claims of
persons who were not citizens at the time ofwdamage." But this

was not the sole ground. The contention had been strongly mads

1. 87th Cong., 2nd Sess., H.R. Report No. 2513, Pe lo 337942
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that the Italian program, providing for compehsation for

damage caused by Italy outside of Italy, wés a projection of

the ftalian Peace Treaty providing for compénsation by Italy

for loss caused in Italy; and that since the Paace Treaty had
kno requirement of citizsnship, United Stateé or United Wations,
on date of loas, no such requirement shouldjbe imposed by
Congress on tho Italian program,l A Stéte'Départment represént~
ative commenting on this contention testifiéd that Italy had
attached no.conditions to distributiph to Upiﬁed States citizans.
The " .5 millior doi’.ars was to be devotad t@ auything tho Unlted
States wanted‘tb d:vote 1t to, with no sﬁ?i?gé attached for |
claims otherwise provided in the Treaty..,TheQe would be no
foreign policy objsution so far as ﬁe afe donéerned to the
‘Congress doing thiz 2f it wishéd..."2

Neverthei~ss, “he Conference Réport oﬁ tie General War
Claims Bill (enacted as P.L. 87;8u6), as néted above, seemed
to give credence to the MacArthur 1¢tter aéproacb by receding
from Senate liberalization on the understanding that if there
were an excess in tlie War Clalms Fuhd-considération would Be
given to legislation providing for the eligibility of late
citizens. As in the Italian case, no foreign policy objection
could arise in view of the Paris ﬁeparatiox;ls Agreement of 1946
vis a vis German vested assets. But whét‘of ;nternational law?
The fund theory by which variaﬁion infeiigibility

standards is premiséd on whether the fund 1s insufficilent,
sufficient, or in excess, 1s a fér‘departure from other Depart-
ment of State expressions which asserted c@mplete ineligibility
in compliance with, or by analogy to, inﬁérnétional law, The
fuﬁd‘theory would subétitute bankruptcy oﬁ receivership reason-
ing ‘on the following basis: All United Stdteé citizens are
entitled as creditors. Some creditors aregmore entitled than
others. If the fund is sufficlent, all are to be paid. If the

fund is insufficieht, certain creditors, l.e. citizens as of a

1. Hearing before Committee on Foreign Relations, United States
Senate, 85th Cong., 2nd Sess., on S. 3557, pp. 40-42.

2. Ibid., pp. Lh-LiS. . 337943
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certain date would be given prioritytto the extent of full
payment, and other creditors, i.e., citizené aftef a certain

date, would be put in a deferred category.‘But the analogy to
bankruptecy and receivership is misleading.;

If the lump sum settlement negotiatiohs’are considered,
the adequacy of the fund agreed upon may, in large measure, depend
on whether the Department of State~aff1rmati§ely includes late
nationals within the ambit of its demand upon the foreign
government. International'Settlement agrebments vetween fbreign
governments, othexr than the United Stateq, have, in significant
instances, since World War II included iate nationals in the
settlement. In any event, no lump sum settlement agreement ever
included by the Yepartment of State based upon nationalization
or other taking by the respondent government, ever resulted in
full payment. 4

If war damage claims are considered in the context of
P.L. 87-8,6, the general war'claims statute, a standard of
full payment as priority is hardly con@ﬁci#e to the ends of
justice. | o |

The Peace Treaty provisions with Italy, Hungary, Rumania
and Bulgaria, enemy powers during World War II, provided only
for two-thirds compensation. This, alsb, was the formula for V
awards based on war loss or damage in these countries in Title
III of the International Claims Settlement Act of 1949, as
amended. In this sense, priority payment for all United States
citizens on the date of loss under P.L. 37-846, should, on the
bankruptey-receivership theory, be 66 2/3% of awards before the
deferred creditors, the 1ater.citizeﬂs,,are permitted to
participate. But the ﬁepartment of Séate suggestion in the
MacArthur letter is 100%. | :

Consistency 1s no virtue in the;late nationality approach
of the MacArthur letter. It cpposed?én amendment which would
have extehded to late nationals as of the date of the amendment,
the right to participate in any further excess balance in the
Italian Fund. The State Department, as has been seen, agreed to
liberalization on the ground, among others, thét an excess
existed. It de;eloped,'after adjudication under the liberal-

ization, that an excess still exisf;ed. Patently, further33‘794_4,
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liveralization was then called for. Nevertheless, the MacArthur
1etter opposed further liberalization and now recommended that
any balance be remitted to the War Claims Fund on the basis

that in that program (German), 1t was understood that there

would no be sufficient fuﬁds to pay in full the war,damage
claims of persons who had been citizens on the date of loss. The
MacArthur letter states: "It is believed that such persons |
should be favored over persons who wers not citizens at the

time they sustained damage." Conceptualizétionfis disregarded,
progfams confused and ad hoc arbitrariness oubstitutedo The
metter is worthy of grester dignity. The attributes of United
States citizenship, its responsibilities and privileges, are
among our most cherished values, |

If it be true, despite all considerations of prinoiple,
that in the distribution of war claim and settlement funds, to
. United States citizens, some persons "should be favored over
other persons," the facts éhould be submitted for legislative
appraisal. As to any given fund, how many claimants are there?
In what category of datefoflcitizénship @o they fall? How much
money is available or obtainable for distribution? What formula
of distributlon should be adopted?

The faillure of the Commission and of the Department of
State to furnish Congress with such estimateo has been referred
to. As to war claims, this disregard of the Conference Report
cannot be easily understood. The methodsffor determining the
facts are available: (a) by analyéing the claims filed with
the Commission, of’which a substantial portion have been denied
| for late citizenship, (b; by conducting a registration. (¢) by
requiring the Commission to adgudioate the claims of late
- nationals and leaving to the Congress the determination ag to
how and to what extent awards should be paid. These are criteria
for ascertaining facts, and proceeding from reasoned facts to
conclusions which might reasonably support legislative determinsa -
tionss ‘ ‘

ITIT.

Finally, the MacArthur letter is conoerned with‘precedent

and retroactivity. The Congress is warned that if error be con-

fessed and late qatiopals permitted to participate in current337gdr
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and future programs, United States citizens "who have not
reéeived compensation from any fﬁnds peid by foreign govern-
ments because thev were not citizens at the time of 1oss or
damage, would have grounds for 1n31qttng upon comyensation
from‘some source. In the Department's view.it would be un-
desirable to providé this opportunity." Presumably, a campalgn (
would ensue to reopen closed programs . '

If, in fact, this could happen, why ié it necessarily un-
desirable? Congress is alwavs available fof petition, and
Congressmen. for the introduction of bills to redress grievances.
It displays little regard for the 1eglslat1ve integrity of the
Congress to suggest that Congress would not independently regard
each such proposal for its wisdom, its consonance with our
foreign polié} and the weifare of the country, and whether it be
just or unjusta | '

The matter of retroactivity hgs also b@én faced by the

judiciary in reversing prior priucedent. See,:intér'alia,

Linkletter v. Walker, 381 U.S. 618 and Tehan ve. Scobt, - UeS. --,

11 L. Ed.(2)153,January 19,1966. In Linkletter the Supreme

Court concluded that "in appropriate caseg the Court may in the
" interest of justice make the rule proSpectiVe" but "the Consti-
tution neither prohibits hor requires retrospective effegto"
Tehan considered the fetrospeptive:effect3upon thé administrétion
ofkjustice in certain States of a newly a@nounted rule by the
Supfeme Court and concluded that 1t wouldzhaye an impact upon
the administration of criminal law"...so devastating as to need
no elaboration." o |

Similarly, the Constitution ncither feqﬁires ror prohibits
the Congress to glve retroactive effect té the principle of
equality of all United States 01tlzens in 1nternational cla*msA »
1egislation. Dire supposition, as in the AacArthur letter, or
exaggerated hyperbole as to what neretofore ineligible citizens
might claim from Congress as an act of juétice, serves no
rational purpose. Emplrical statistics should be assembled for
the study of the Congress. 'he time has surely come, after a
quarter of a century, :to assemble the facts as to claimants, 337946

wrongs, remedies, assets, in World War IT and its aftermath, and
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to strike a balence as %o relief afforded, local ard inter-
national, and wrong satisfied and unsatisfied. Yependent on
these finlings, Germany may or may not be called uposn for
further payments in a closing of accountﬁ

The matter of retroactivity in past hationaliaation
settlements is dependent vpon what policj the Department of
State may adopt, country by country, in ééeking re-opening of
past settlement agreements where local rehedies, relied upon
in the countries concerned have proved meaningless and 1llusory,
or s0 far below established international standards for
compensation as to be an abuse of justice. The Congress should

not close this door to reappraisal by theiExecutive Branche

337947
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| APPINDIX

"It has generally been the policy of;the U.S. Government
not to permit citizens of the'united States who did not”have
~ that status at the time of loss oridamagejto;share in lump sums
paid by foreign governments in settlement}of:nationalizetionnor
- war damage claims, This policy reets‘uponéthe universaliy
accepted principle of international law tﬂatéa state does not
‘have the right to ask another state to pa§ eompensation to it
for losses or damages sustained by. persons who were not its
citizens at the time of loss or damage. Tnis policy seems never
to have been questioned before the enactment of the International
»Claims Settlement Act of 1949. Ever 31nce the passage of that
act, however, bills have been 1ntroduced ;n*the Congness to |
permit persons‘who were not citizens'at‘tne{time of 1oss or
damage to receive conpensation;out'of;vesteé Bulgarian, Hungarian,
and Rumanian assets for nationalizetion andiwar demage in these
countries. Bills have alsoc been introduced to permit such
persons with natlonalizatlon claims against Czechoslovakla to
share in proceeds of the sale of a steel mlll of the Czechoslovak‘
Government. Neither fhe executive branch nor tne Congress |
favored any of such bills and none were enacted with the ex=-
ception of a bill which permittedla smelltnumber of persons who:
were not- citizens at the time of damage to share in the lump sum
| " paid by Italy for war dameges outsxde of - Italy. That pill was
not epposed because the lump sum paid by Italy exceeded the
‘amount needed to satisfy claims of persons who were citizens‘at
the time of damage.ks ' |

"The Depertment.of State is not‘aware of a single instance
in which persons who were not 01tizens of the United Stetes at
the time of loss, with thse exceptlon of the small number whé
shared or will share under S.1935, if enapted, in the above-
mentioned Italien fund and certain religious organizations in
the Phillppines which were afflllated with religious organiza-
tions 'in the United States, have been permitted to share in
funds paid by foreign governments or funds deriVed from Vested

assets either for the taking of property or for war demageso

3
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"In view of the foregoing, payment;of World War II war
damage claims of persons who were not citiéens of the Uniﬁed
States at the time of loss or damage wo&l& establish an un-
desirable precedent. Should such a precedent be established,
it 1s believed that those citizens who have not received
compensation frcm.any of the funds paid:by foreign govefnments
because they were not citizens at the time of loss or damage,
would have grounds for insisting upon cdmpénsation from some
source. In the Department's view it wouid be.undesirable to

provide this opportunity.”
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