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NOTES 

~. 
The Policy and Practice of the United States.in the Treat· 

ment of Enemy Private Property 

PRIOR TO 1914 

In 1814 John Marshall regarded as rigid the rule of international 
law.that enemy property, wherever found, is subject to seizure and 
confiscation by a belligerent, and considered it an expression of a 
sovereign right that would remain undiminished though' the rule 
itself be mitigated in practice: I .Yet he recognized as humane and 
wise the policy of curtailing in practice the exercise of this right 2 

characterized by Chancellor Kent as "naked and impolitic" ...., 
condemned by the enlightened conscience and judgment of modern 
-times.". Furthermore, considering enemy property to present a 
problem rather of policy than of law, with power to confiscate re

in the legislature alone, he held that a declaration of war, in 
iid not confer upon the courts power to condemn to confisca

tion enemy private property within our territory in the absence of 
some expression of will to that effect on the part of Congress.' 
Later, however, Marshall flatly denied the privilege of the con
queror to confiscate private property on the ground that such 
seizure would violate "the modern usage of nations, which has be
come law." 6 The sOlindness of his supposition that usage may ren
'der unlawful the exercise of a right without impairing the right 
itself has been severely and authoritatively impugned.8 

The extent to which by 1914 usage had established as United 
States policy the practice of exempting from confiscation the prop
erty ot enemy aliens is somewhat controversial.' Quite early in its 
history,'however, this nation became committed to a policy designed 
to prevent a recurrence of the difficulties that arose Ollt of the prac

of sequestrating debts due to British subjects during the Revo
,no Article X of the treaty with Great Britain negotiated by 

John Jay in 1794 stipulated that debts due from individuals of one 
nation to individuals of the other, and other forms of private prop
erty of their respective nationals on each other's territory at the out
hreak of war. should he exempt from sequestration and confisca

1. Sec Brown v. United Stales. 8 Cranch. 110, ]22 (U. S. ]814). 
2. Ibid. 
3. I KF.NT COM". '05. . 
4. Browl\ v. Unitcd Slates, R Cranch. 110 (U. S. 1814). 
II. Scc United Stall', v. Percheman. 7 Peters 51,86 (U. S. 1833). 
8. Sec 7 MOORE, Dlr, INT. I.AW .313 (1906). . 
7. (''''''f'arc Turlington, Treatment of fiUCf1lY Privalt Pr0f'..I:; ill I". 

Ulli/cd Slatrs btfor. Ihe World War, 22 AM. J- INT'I. I,. 270 (l928) , u';lI. 
Borchard. Trcatmml of Ellemy Privale Prof'rrty ill' lilt Ullit,d Sialu Ot
f"u Ihc World War, 22 AM. J. INT'L L. 636 (1928). 
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tion.8 Treaties embodying this hasic policy against confiscation were 
C!ffered e1uring the first century of our national existence to practi
C"dlly all foreign nations." In a cogent and eloquent exposition of the 
underlying principles of this policy, Alexander Hamilton 

"The right of holding or having property in a country always'im
plies a duty on the part:of its government to protect that prop

. erty, and to secure to the owner the full enjoyment of it. When
- ever, therefore, a government grants permission to foreigners 

to aCQuire property within its territories, or to bring and de
:itly promises protection and security ... ... .... 
discretion to resume or take away the thing, 

any personal fault of the proprietor, is inconsistent 
with the notion of property .. .. ... It is. neither natural 
nor equitable to consider him as subject to be deprived of it 
for a cause foreign to himself; still less for one which may 
depend on the volition or' pleasure, even of the very govern
ment to whose protection it has been confided; for the prop
osition which affirms the right to confiscate or sequester does 
not' distinguish between offensive or defensive war; between a 
war of ~mbition on the part of the power which exercises the 
right, or a' war of self-preservation against the assaults of 
another." .0 

This non-confiscatory principle not only pervaded the treaties 
of this period but also consistently characterized the executive 
policy propounded at international conferences. 11 Congress was 
equlllly consistent in uniformly abstaining from authorizing con
fiscation in any of the foreign wars in which this nation engaged 
prior to World War I,12 Furthermore, this uniform practice was 
)'\<.ralleled abroad; no case of confiscation of enemy private property 
occurred in any of the international wars between 1793 and 1914. 
A century of desuetude seemed to justify concluding that the na
tions of tlie world had abnegated the formerly asserted right, and 
~hat the practice of abstention had crystallized into a customary rule 
of international law prohibiting sl1ch confiscation. Judicial declara
tjons supported this conclusion. la 

8. I MALl,OY, TREATIES, CONVENTIONS, I NTEllN'ATWN'A!. ACTS, PRO'ffiCOI.S 
AND ACR~~M~NTS 597 (1910). 

9. Sec MARTIN ANO CT.AkJ.::. AMF.:R1CAN 

HRTY, SEN. Do(,'. No. tH], 69th COllg., 2<1 
10. Sce 4 WORKS 'OF AI.l!XANO£R HAMILTON 4]2 (Lodge's ed. 1885). 
n. Borchard, supra note 7, at 639. 
11. The Acls of 1861 and ]862 were not general confiscatory measures af

fecting enemy. private property as slIch, but only penal provisions for the 
punishment of rebellious citizens. Sec Comment, 28 YA~ L. J. 478, 481 
(1919). But see 35 HARV. L. R£v. %] (1922). 

13. Sce The Paquet< !laban;>. ]75 U. S. 677, 686, 2Q Sup. Ct. 290, 294, 44 
L. Ed. 320, 323 (1900), in which Jnslice Gray reviews the origin and rea
sons for the rule exempting fishing vessels from capture as a prize; United 
States Y. Klein,. 13 Wall. 128, 137 (U. S. 1871) in which Chief Justice Chase 
declared: "The Government reCOgnized to the fullest extent the humane 
maxims of the modern law of nations which exempt private property of nOll

,;!::. 
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DURINC WORLD 'WAR I ..~~ as trustee for the chemical industry of this country.2.t This "Ameri
The expressed policy and early practice of the United States dur ~ canization" campaign of the Custodian dre'l( a caustic comment from .~~ 

John Bassett Moore: 'ing the first World "Var was consistent with the principle that for
.:-t,

bade confiscation of enemy private property. Thus, the f'rading with 
"In the original statute the function of, the alien property custhe Enemy Act,H adopt~d six months after we enfered t.he war, ;.:~ 

todian was defined as that of a trustee': Subsequently, however, authorized appointment of an alien property custodian to receive, 11 there came a special revelation. marvi;,lously brilliant but'percontrol, and hold in tru"t enemy private property for the avowed .-# 
haps not divinely inspired, of the staggering discovery thatpurpose of preventing its use in the' enemy interest, The Act clearly 
the foreign traders and manufacturers whose property had been contemplated sequestration rather than confiscation, U By section' 
taken over had made their investments in the United States12 of the act the custodia,l was "vested with all the powers of a com
not from ordinary motives of profit l but in pursuance of amon-law trustee," and empowered to dispose of the property. by 
hostile design, so stealthily pursued tbat it had never beforesale or otherwise, "if and when necessary to prevent waste and 
been detected or even suspected, but so deadly in its effectsprotect such property and to the end that the interests of the 
that the American traders and manufacturers were eventuallyUnited States in such property and rights of such persons as may 
to be engulfed in their own homes and the alien plotters left ultimately become entitled thereto, or to the proceeds thereof, may . 
in grinning possession of the ground. Under the spell enbe preserved and safeguarded." 18 
gendered by this agitating apparition, and its patriotic 'call to a Acting under the authority of this Act, the Alien Property Cus
retributive but profitable war on the malefactors' property, suhtodian seized enemy-owned property and funds in an amount ag
stautial departures were made from the principle of 'trusteegregating ahout six hundred million dollars.u Convinced that ship." '2

many of the sequestrated investments represented sinister attempts 
to secure control of American industry, and wishing to prevent The Trading with the Enemy Act had provided that "After the 
German participation in the profits from investments in war indus end of the war any claim of any enemy or of an ally of enemy to any 
tries, the Custodian recommended that the act. be amended to give money or other property received and held by the alien property 

~,... him an absolute power of sale of all enemy property and interests custodian or deposited in the United States Treasury, shall be set
in this country. the cash received to be invested in Liberty bonds tled as Congress shall direct." 23 After the armistice, in successive 
to be held in trust for the German interests. By an amendment in enactments amending section 9 of that Act, Congress authorize'; 
accordanc" with these recommendations adopted in March, 1918. immediate restitution to several classes of persons.24 In reporting 
the qualifying words· "u and when necessary to prevent ..waste" were favorably on one of these hills, the House Committee on Foreign
replaced by the words "in like manner as though he were the ab and Interstate Commerce affirmed as the constant intention of Con
solute owner thereoL" 18 gress that the property held in custody during the war or its pro
Arm~d with this increased authority, the Custodian proceeded ceeds should be returned to the owners at the war's termination, 

. perhaps overzealously "to make the trading-with-the-enemy act a and further asserted that, :'!t has never been the purpose or the 
fighting force in the war." 19 Many of the trusts were sold at in practice of the United States to seize the private property' of a bellig
adequate prices for the admitted purpose of injuring the owners: 20 .erent to pay our Government's claims against such belligerent. 
II numhl'r of th ..se sales were made after the armistice had called Such practice is contrary to the spirit of international law through
11 halt to hostilities. Thus. in April, 1919, 4,700 patents and a large out the world." 23 

nnmher of trade-marks were sold for a quarter of a million dollars .;~. The spirit of international law in 1919, as understood by its 
to the Chemical Foumlation, a corporation formed to acquire them' students throughout the world, most certainly demanded, upon 

restoration of peace, restitution to the ex-enemy subject of his propcomnatant .nemies from capture .as booty of war." But ",e Herrera v. United 

Slates, 222 U. S. 558. 572, 32 Sup. Ct. 179, 183. 56 L. Ed. 316, 320 (1912): 
 erty with its accumulated profits. To the astonishment and dismay 
Miller v. Unit.d Slates, 11 Wall. 268, 305, 20 L. Ed. 135, 144 (1871). of those students, however, the Treaty of Versailles included a pro-

If. 40 STAT. 411 (1917). . 
, !II. Sommerich, A Brit! against Confiscation, II LAW & CoNTEMP'I'. PROB. 

see Stohr v. Wallace. 269 Fed. 827, 834 (S. D. N. Y. 1920). See also H. R. 
U. Banco Mexieano v. Deutsche Bank. 289,Fed. 924 (App. D. C. 1923): 

152, 161 (1945). This sale was characterized as subversive and condemned 
~P. No. 1623. 69th Cong., 2d Sm. 4 (1926). . . as a "dangerous precedent in American public life" by Attorney General Har

lan F. Stone, ibid.;. nevertheless, it was sustained by the Supreme Court,16. Sec "Historical Note" to 50 U. S. C. A. App. § 12 (1928). 
United States v. Chemical Foundation, 272 U. S. I, 47 Sup. Ct. I, 71 L.11. R£P. ALI£N PROP. CUST. 142. (1944). Ed. 131 (1926). .18. 40 STAT. 460 (1918). . 

'28. MOOR£, INTERNATIONAl. LAW AND SoME CURR£NT I~I.USIONS 22 (1924).19. REP. ALIEN PROP. CUST. 15 (1919). 23. 40 STAT. 424 (1917).1lO. See Borch.rd. Enemy Private Pre"crl)', 18 A~f. 'J. INT'I. L. 523, S30 

(1924). 
 IIf. 41 STAT. JS (1919); 41 STAT. 977 (1920); 41 STAT. 1147 (1921).

21. H. R. REP. No. 1089, 66th Cong., 2d Sess. J (1920). 

"!.~ . !,\ <.' 
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vision permitting the victors to retain and dispose of sequestered 
alien property, the proceeds to he used to pay private debts and pub
lic reparations, and charging Germany with the obligation of reim ~ bursing her expropriated nationals.26 Referring to this provision, 
Professor E. M. Borchard remarked: 

"Thus, at one stroke of the pen an institution which was deemed 
impregnable and fundamental to the existing' economic, order, 
and the history and economic basis of which could hardly have 
been adequately realized by the treaty-makers, was temporarily, 
at least, undermined. This cannot be deemed a service to man
kind, nor in the long run, to the participating countries. If. as 
is commonly assumed, one of the principal functions of law is 
to insure the serurity of acquisitions, one 'cannot fail to' remark 
how' seriously that f.mction has been impaired. ,. ,. ,. For 
a temporary gain of a few millions within easy reach, the clock 
has been turned back seve'ral hundred years and there has been 
revived an ancient harbaric practice which is likely to· do in
calculable harm hefore a wiser generation will undo it." 27 

The Versailles Treaty was never ratified by the United States; 
however, the Treaty of Berlin included a provision 28 that all prop
erty of the Central Powers, puhlic or private, in the possession of 
the United States, should be retained until those. governments or' 
their successors "shall have respectively made suitable provision 
for the satisfaction of all claims" of American citizens. The Win" 
slow Act of 1923."0 providing for the return of property or its net 
proceeds up to a maximum of $10,000 to each owner, . disposed of 
about ninety per cent of the trusts.no Five years later the 'Settle
ment of '\Var Claims Act 3. was passed. Under its provisions the' 
return of the property belonging to Austrians and Hungarians was 
conditioned upon payment by their' governments of an amount 
sufficient .to cover the Tripartite Claims Commission's awards to 
American citizens. This act also provided for the immediate return 
to German nationals of eighty per cent of their property or its pro
ceeds still held hy the United States, conditioned upon their con
senting to postponement of. return of the remainder. Claims of 
American nationals were to be paid in full .. 

Final settlement under this act was frustrated, by failure of Ger
many to meet her annual payments in satisfaction of awards made 
hy the Mixed Claims 'Commission, which failure induced passage of 
the Harrison Resolution 82 in 1934, postponing further American 

96. Art. 297, 3 MALI..OV, TREATIES, CON,'I!NTlONS, INT!!RNATIONM. ACTS, 
PROTOCOI.5 ANI> AOREEMF.NTS 3464 (1923).

11'7. s.~ Borchard, s"pra note 20, at 525. 
88. 3 MAl•..,,,,, TREATIES, 'CON\'ENTIONS, 

AND 	 ACREEMENTS 2597 (1923). 
lIS. 42 STAT. 1511 (1923). . 
30, Borchard, s"pra note 20, at 5J!.· 
111. 45 STAT. 254 (1928). 
38.48 STAT. 1267 (1934). 
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payments for so long as Germany should remain in arrears. The 

resolution .was held by the Supreme Court to har recovery on claims 

filed before its adoption; since the United States held an absolute 

title in the seized property, the grant was merely a matter of grace 

and could be withdrawn without violating the Fifth AmendmenV" 


Nonetheless, the Court recognized a clearly disclosed congres

sional intent that former owners of seized property should receive 

just treatment by restitution or compensation.84 That the execu

tive policy on the eve of the Second World War was in agreement 

with' this judicially recognized congressional policy is evidenced hy 

a statement made by Secretary of' State Hull: 


"It is important' ,. ,. ,. that the United States should not de
part in any degree from its traditional attitude with respect to 
the sanctity of private property within our territory whether 
such property belongs to nationals of former enemy powers or 
to those of friendly powers. A .. .. .. taking over of such 
property, except for a public purpose and coupled with the as
sumption of liability to make just compensation, would be 
fraught with disastrolls results.""" 

DURING WORI.n WAR II 

.The complexity of intermitional economy considerably increased 
in the years intervening netweell World Wars I and II, thereby 

. facilitating employment of new methods for conducting economic 
warfare. Anticipating a renewal of conflict, the Axis powers were 
astute ill devising schemes' for concealing their beneficial. ownership 
.and control of property and interests in the United States.36 The 

machinery for controlling enemy property used in the previous war 

was rapidly rendered obsolete. 


The., imperative' need for speedy and flexible methods. to meet 
totalitarian tactics impelled.a series of administrative measures sup
'plemented later by legislative action. Following the German in
'vasion of Norway and Denmark, the President issued the first of . 
a group of executive orders 31 freezing, except upon Treasury De
partment authorization, the movement or transfer of any property 
in the United . States owned by designated countries or their 
nationals, thereby preventing acquisition of an interest therein 
the occupying enemy .. Immediately afteronr formal entry into 
second World War, the First \'Var Pnwers Act was passed, Title,. 
III of which amended Section 5 (b) of the Trading With the 

33. Cummin,gs v. Deutsche Bank, 300 U. S. lIS, 57 Sup. CI. 359, 81 L. 
Ed. 545 (1937) . 
, 34. Id. at 120, 57 Sup. Ct. at 362. 81 .I.. Ed. at. 550; 

31. Letter to Senator Capper, May 27, 19J5, quotod in Borchard, Confis, 
rations:, Ertralernloriai and Domeslic, 31 AM. J. IiIT'L 1.. 675, 680 (1937). 

38. Reeves, Tile Conlrol of Foreign I'll/Ids by I"e United Slates Treasury, 
II LAW AND CONT£MP. PkOIl. 17, 52 (1945). . 

31. Exec. Order No. 8389, 5 FED. RF.t:. 1400 (1940), as amended by Exec. 
Order No. 8785, 6 FEI>. REG. 2897 (1941); Exec. Order No. 8832. 6 F_ 
l?~('•.1715 (1941). . 

''..""''re-:." 
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Enemy Act of 1917; it strengthened the President's existing. regu
latory power and added the power to vest in such agency as be 
might designate "any property in which any foreign country or a 
national thereof has any interest': to be "held, used, administered, 
liquidated. sold. or otherwise dealt with in' the interest of and for 
the benefit of the United States." 88 The old Office of Alien Prop
erty Custodian having been abolished by Executive Order No. 6694 
in 1934, and its functions transferred to. the Office of the Attorney 
General, the President established a new Office of Alien' Property 
Custodian in March, 1942.39 delegating to the Custodian far 
broader powers than those possessed by the World War I official. 
H is discretionary jurisdiction over designated alien property was 
made to include, but was not limited to, the .power to direct, man
age, supervise, control or vest enemy business property, patents. 
property under judicial administration, and any other property of 
enemy nationals except fluid assets and intangibles. The latter 
were left under Treasury jurisdiction unless and until the Custo
dian determined that they were necessary to maintain or safeguard' 
ether property of the same enemy national. It is to .be noted that 
the machinery thus estahlished for the control of foreign property 
and interests differs considerably in power and somewhat in pur
pose from its World War I counterpart. The President's power 
to sequester enemy property under the Trading with the Enemy 
Ad of ·1917 did not include power to use it ·to our own advantage; 
as previously indicated, the amendment added that power. While 
the former law provided the power to seize enemy alien property, 
the present provision goes much further and gives the Govern
ment's agents power to seize and utilize property owned by foreign 
friend or foe. Furthermore,. in determining who are enemy na

...t, tionals. the Custodian was granted great leeway for the exercise of 
administrative discretion since the customary criteria of citizenship, 
residence, place of organization and place of doing business were no 
longer solely controlling: a person could he so classified though not 
within an enemy country if the Custodian determined that such 
person was an agent for or controlled by a person within an enemy 
country, or that s.uch person was a citizen or subject of an enemy 
country within an enemy-occupied country, or that "the national 
interest" required such person to be treated as an enemy national.'o 

This increase in power was made necessary by a broadening of 
purpose. which in turn reflected the complexity and magnitude of 
the prohlems presented by economic warfare against totalitarian 
states. The Axis powers had waged economic warfare in the West
ern Hemisphere long before the severance of diplomatic relations 
between those .powers and the American Republics, infiltrating into 
our economy with subtle devices designed to secure control of im

38. 50 U. S. C. API'. §§ 5(b). 616 (1946).
89. Exec. Order No. 9095, 7 FED. Rro. 1971 (1942), as amended by Exec.. 

Order No. 9193, 7 FED. REG. 521)5 (1942). . 
40. Ibid. 
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. portant industries 41 and provide funds to foster subversive activi
ties within this and other American nations.· 2 These Axis activi
ties had a further long range purpose of providing a cache for sal
vaging assets in case of defeat, thus to perpetuate their. power to 
again plan a war directed toward world domination." Therefore, 
the aim in establishing administration of enemy property was not 
merely. to immobilize Axis assets in America in order to prevent 
their use against us during the war, nor was it limited to turning 
.those assets to use against the enemy; it extended to the complete 

. extirpation of Axis influence in the national economy in order to pre
clude the possibility of the defeated aggressors thus perpetuating 
their power." '.' 

In contrast with the unitary method of administration of alien 
property followed in the previous war,this time a distinction was 
drawn between two broad classes of property and a dual control 
was established. Passive assets, such as cash and investment se
curities not involving control over production, were placed within 
the jurisdiction of the Treasury Department and suhjected to its 
blocking. and freezing controls to prevent a use of the property by 
the owner in a manner detrimental to the American interest. ..· Other 
types of property, particularly productive assets, patently demand
illg more positive control in order to assure maximum production 
in promotion of our own war effort, were placed under the jurisdic
tion of the Office of Alien Property Custodian.'6 

I n exercising his jurisdiction, the Custodian employed three basic 
forms of control. The least stringent form of supervision was exer
cised by the issuance of general orders and related regulations re
quiring persons claiming an interest in certain classes of property 

. to perform or refrain from certain acts.n A second kind of control. 
in use chiefly during the early months of the war.as an interim pro
tective device in cases where the loyalty of the management of an 
enterprise was under investigation, involved the issuance of a super
visory order giving the Custodian control of the property without 
transferring title.· s TII;t the most important type of administration 

41. Reeves, supra note 36, .t 52. 
. 411. Domke, Weslern Hemisphere Co"lrol 011" En'my Properly: A Com

"paralive SUTVey, II LAW & Co NTEMP. PROB. (1945). 
43. 11 DEp'T STATE But.r. 38.1 (1944). 

C4, Domke, iupra note 42, at 16. . 

U. See note 38 supra. 
46, See note 41 supra. On Oct. 14. 1946, by Exec. Order No. 9788, the 

President termi'l.ted the independent Office of Ali." Property Custodian. 
transferring his powers and functions to the Attorney General. The follow
ing'day the Attorney General created in the Department of Jlist ice the Office 
of Alien Property, delegating to its Director the powers and fun.ctions for
merly granted to the Alien Property Custodian. In September, 1948. it being 
considered desirable to place jurisdiclioll o\'Cf the assets remaining b10cked 
on September 30, 1948. in the same agency administering the program of 
alien property control, the Attorney General was authorize<! and directed to 
assume that jurisdiction. 19 DF-J>'T STATE BuLl.. 303 (1948). 

47, REp. ALIEN PROP. CUST. 20 (1943). 
48. Id. ai 19. 

~:.j ->.~- .. "'..... --<>-'.---------
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of enemy-controlled property resulted in an outright transfer of title 
to the Custodian, as a representative of the United States Govern
ment, accomplished by. his issuance of a vesting order.·.. 

In pursuing the wartime objectives of obtaining complete .. con
trol over enemy property in this country and .fully exploiting it in 
the interests of the United States. the Custodian recognized that he 
had to reckon with possibly conflicting post-war objectives, decision 
on which was within the competence of Congress and not of the 
Custodian"" The alternative possibilities of returning or retaining 
seized property suggested different vesting policies. The first pos~ 
sibility, which was supported by precedent, suggested minimum 
vesting: yet maximum vesting would better accord with the second 
possible post-war policy. 

Faced with this dilemma. the Custodian. followed generally a 
policy of vesting all significant enemy property. public or private. 
where such actiou would contribute to the prosecution of the war.aI. 
Vesting of stich property as mortgages. life insurance and accounts· 
owed to nationals of enemy countries was considered postponable.62 

All interests of enemy nationals. in patents and patent applica
tions?" patent contracts." and property under judicial supervi
sion 50 were usually vested. \'\There the interests of enemy nationals 
were large enough to constitute actual or potential control of a busi
ness enterprise. the Custodian would normally issue a. vesting 01'
der.'· Two' types of vesting orders were used, one vestingonly·the 
enemy interest in the enterprise and the other vesting all its assets, 
the type iss ned rlepending upon the natnre of the enterprise in ques

. tion.·7 As speedily as enemy influences could he removed and sat
isfactory sales arranged. the Custodian w.auld transfer to private 
hands all vested properties except patents and copyrights.M 

The exception of vested patents from the general policy of prompt 
sale constituted a basic departure from the policies permitting seiz
ure and sale adopted toward the close of the previous war. In 
World War II, in contrast the belated action taken in World 

49. Ibid. 
50. REp. ALlf.N PROP. CUST. 4 (1944): 
til. Ibid. Untit he was granted authority to vest all German and. Japanes. 

assets in the United States, the Custoriian generally refrained from vesting
.¥ real estale ;" which Ihe vestible interesl was less than $2.500. In his ·1945 

reporl. however. the Cusiodian announced 'his intenlion to vest all German 
and Japanese real estate unless practically worthless. REP. ALIEN PROP. CUST. 
138 (1945) .. 

tl5I. REP. A'.if." PROP. CU"T. 4 (1944) . 
. 113. Id. at 90. 

5 •• ld. at 105. 

till. Id. al l.l3. 

tl4I. /d. at 25. 

tl7. Id. at 26. 

58. REP. ALI£N PROP. CUST. 66 (1943). 811/ c/. Eisner. Admi"islrativ~ 

Mach'n"y a.d Strps for the tawyu, II LAW & CONTEMP. PROB. 61,.68 
(1945). Vested husiness enterprises were either liquidated piecemeal or 
maintained as going COf\eernS depending upon their n&essity and impor~ 
lance to the war effort. . Myron. The Work of the Alien Properly Cus/o
di..., II LAW & CO"TEMP, PROB. 76. 82 (1945). 
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War I, it was early determined that the IllOSt effective utilization 
of these patents during the war period and in the postwar economy 
could be achieverl by retaining title and making them generally 
available to American industry without charge.'· To assure the 
widest possihle use of the inventions and I)rocesses covered by 
enemy owned patents vested hy the Custodian, non-exclusive, roy
alty-free licenses were granted where no Americans held previously 
acquired exclusive licenses.co Any American holding an exclusive 
'license under a vested enemy patent was privileged to retain his 
sole right of exploitation, the royalties then being payable to the 
Custodian, unless the issuance of additional licenses was deemed 
necessary to the war effort;. however, he was equally privileged to 
'relinquish his exclusive rights and accept a non-exclusive, royalty 
. free license."' . 

The policy with respect to foreign copyrights was similar to that 
controlling patents. Generally, they were vested either to enable the 
. Custodian to foster American publication of important works of a 
foreign national no longer available. or to collect royalties due from 

· American licensees to enemy nationals."2 But an essential differ
ence is to. he noted in that patent vesting was universal with respect 
to those of nationals of enemy an(1 enemy-occupied countries, while 
copyright vesting was selective, aimed at achieving the above stated 
purposes"s 

Selective vesting was likewise the policy adopted by the ClIS
· todian relative to trademarks. By vesting selected enell1y-owned 

trademarks. the Custodian sought to protect the puhlic generally 
from deception. to protect the interests. of American firms legit;

.mately lIsing' trademarks registered in the nan'll! of enemy na
tionals, to protect the prospective American purchaser of a vested 
business enterprise against any post-war claim by the enemy na
tional for the use of the trademark. and to collect royalties accruing 
,to nationals of enemy countries for the use of trademarks by 
American firms."' Unlike the practice in respect to patents and 
copyrights, certain vested trademarks were sold from the inception 

· of the vesting program ..Thus. those attaching to vested enterprises 
sold as going concerns were included in the sale; where related to 
non-vested enterprises. they were sold to the users; and where as
sociated with vested patented products. lise of them by the patent 
1 icensees was perm itted."' . 

The procedure generally 'followed in the disposition of vested 

59. Sargeant and Creamer, En("m.\' Palt'Jli.f, 11 LAW ANn CONTF.MP. PROS. 
92.93 	(1945). 


eo. REP. Al~EN P.oP. CUST. 74 (1943).' 

411. ld. at 75. . 
112. R£P. ALIEN PROP. ·CUST. 109 (1944). 
83. Ibid. The major exception 10 this policy was the vesting on March 

22. 1946. of the American copyright interests of German nationals in all puh
lished works reported in the lla'I>jaflrsvrr:ricl'"is for 1941. 1942 and 1943. and 
in the Deli/selIC Naliollalbiblioyraphir for 1944. . 

84. R"p. A'.IEN PROI'. CUST. 134 (1945}. 

,85. Id: at 135 (I945}. 

i 

• 


http:CONTF.MP
http:licenses.co
http:postponable.62


938 VIRGINIA LAW REVIEW [Vol. 34 

property involved an adequately advertised public sale to the high
est bidder. with the right reserved to weigh, in addition to monetary 
considerations. the likelihood of the bidders maintaining the prop
erty as a valuable p~oducing unit in a freely competing economy in 
accordance with ollr national policy.GO The "Americani;zing" of the 
property to prevent its reverting to enemy control being a primary 
cbjective. these sales were made only to American citizens.OT The 
devices adopted to prevent the return of vested enterprises to Ger
man nationals after the last war had proven largely ineffective; 
therefore this time reliance was placed upon careful selection of pur
chasers, rather than upon continuous supervision after sales, to 
achieve Americanization of the property.os 

The Custodian did not consider his program of selling vested 
properties to be incompatible with a possible post-war decision to 
provide fnll compensation to the former owners. Premising in gen
eral that these original owners would he interested not in spedfic 
pieces of property but in the economic value of their property as a 
source of income, he concluded that the converting of the vested 
property into cash by sales at the best price obtainable under- cur
rent market conditions did not in any way prejudice the character 
of any ultimate settlement.°9 Nor- did the Custodian consider the 
vesting and licensing of patents as precluding eventual payment of 
compensati,?l1 to the enemy owners; but all income received by him 
'for patents was treated as distinctly divorced from claims for eom-
pensation.To '\Vhile awaiting Congressional determination of the 
policy ·to be pursued in the ultimate disposition of vested property, 
the cash proceeds and income therefrom were placed in special ac
counts in the United States Treasury. 71 . 

Provision for some measure of return of vested property to the 
nationals of ·Italy, Roumania, Bulgaria, and Hungary was made in 
the treaties of peace with those nations which came into -force on 
September 15, 1947.7:1 The United States was granted the right 
to seize, retain. liquidate or take any other action with respect to 
property rights and interests of these nationals within the United 
States. and apply sllch property or the proceeds thereof to such pur
poses as it may desire, within the limits of its claims and those of 
it~ lIationals against those governments and their nationals, other 
than claims fully -satisfied under other treaty provisions. But all 
property. or the proceeds therefrom, in excess of the amount of such 
claims was to he returned. And the enemy nationals whose prop
erty was not returned were to he compensated hy their respective 
govenl111ents.13 

66. REP. ALIE" PROP. CUST. 68, 72 (1943). 
87. /d. at 70. 
88. Ibid. 
69. Ibid. 
70. Sargeant and Creamer, slIpra note 59, at 108. 

71, REP. AUEN PROP. CUST. 15 (1945). 

79. TREATIES AND OTHER INTERNATIONAl. ACTS SER., Nos. 1648 

1649 (Rollmania), 1650 (Bulgaria), 1651 (Hungary), (D~p't State 
73. Art. 79 (Italy); Art: 27 (Roumania); Art. 25 (Bulgatia); 

(Hungary). 

(Italy). 
1947). 
Art. 2'} 

,'!:, 

J 
l' 

~I 

~ 
:':•~~I 
J.l~ 

1 
.i. 

.-j, 

-$~-

.~ 

.~f: 

~~ 
~. 

'if 
~~ 

.~,\: 

:2 
,!
,\ 

1948] NOTES 939 

As a part of our policy of assisting Italy in the re-establishment 
of her economy on a self-sustaining hasis, a general settlement agree

- ment was negotiated with her, and in accordance with that settle
ment the President, on Augnst 5, 1947, was authorized by Con
gress to return, pursuant to section 32 of the Trading 'Vith the 
J;<:nemy Act, as amended, any property or interest of Italy or her 
nationals." Howe\'er, provision was made for the retention of 
vested property of war criminals and others who aided the Germans 
after Italy became a co-belligcrent.Tr. The claims of American na
tionals against Italy were in no way prejudiced, arrangements heing 
made for the full implementation of the treaty tenns in respect 
thereto. On April 23, 1948, a .lump sum of $5,000,000 was paid by 
Italy to the United States for the purpose of providing for special 
war damage claims of American l1ationals.1o 

With respect to the property of German and Japanese nationals, 
a more rigorous policy was adopted; Ncar ·the close of the war, 
the Alien Property. Custodian joined with the Secretary of State 

. and the Secretary of the Treasury in a memorandum to the Presi
dent recommending that. the Government vest and retain all Ger~ 
man and Japanese interests ill property within the United States.71 
To implement this recommendation, the President issued an exec
utive order 18 extending the jurisdiction of the Custodian to cover· 
all property in the United States owned by these two 'countries or 
their nationals. Following this increase in the area of his author
ity: the Custodian took steps to vest the Gennan and Japanese pas
sive assets previously controlled hythe Treasury's freezing regu
lations, all property recently inherited hy nationals of those coun
tries not hitherto vested hecanse of its small worth to the war ef

. fort, and cloaked property of German nationals still undiscovered.19 
This change in policy increased in importance when the text of 

the Potsdam Agreement was promulgated in August of 1945.80 
Article lv, paragraph 3, of that agreement provides: "The repara

.tion claims of the United States ... ... .. shall he met from the 
'western zones and froin appropriate German external assets.81 
Commenting upon this provision. Professor Borchard said: "The 
Treaty of Versailles. Article 297. left confiscation optional; the 
Potsdam declaration seems to triake it somewhat ohligatory. The 
change, it is feared. marks the deterioration in legal and moral con
ceptions hetween the two wars." 82 


Confiscation was made even more ohligatory by an agreement s. 


74. Pub. L. No. 370. 80th Cong., 1st Sess., §§ I, 2 (Aug. 5, 1947). 
71. 17 D~p'T STATE BuI.I.. 377 (1947). 
78. 18 DEP'T STATIl BUI.I.. 584 (1948). 
77. REP. AUEN PROP. CUST. 2 (1945). 
78. Exec. Order No. 9567, 10 FF.D. RF,G. 6917 (1945).
79. Rtt. AI,lEN PROP. CUST. 7. 8 (1945). 
80. 13 DEp'T STATE Butt... 153(1945). 
81. /d. at 157. 
82. Borchard, The Treatment of Enemy Properly, 34 Gm. L. J. 389, 390 

(1946). 
: 83. TREATIF,S ANt> OTHER INTERNATIONAl. Acis S£lt., No. 1655 (Dep't

'IState 1946). 
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-reached at the Paris Conference on Reparations, which met the fol
lowing November. Article 6 A, Part I, of this agreement provides 
that each signatory government shall "hold or dispose of German 
enemy assets within its jurisdiction in manners designed to preclude 
their return to German ownership or control and shall charge 
against its reparation share -such assets" less certain permitted de: 
ductions. _An Inter-Allied Reparation Agency was established to 
supervise the distribution of the allotted shares of the total German 
reparations." Under the. agreet;lent,. the United. States. is to re
celve 11.8 percent of the mdustrml and other capltal-eqll1pment re
moved from Germany and of German merchant ships and inland 
water transport, -and 28 percent of all other forms of German 
reparations, which includes German external assets.a. Since the 
coming into force of the Paris reparation agreement on January 24, 
1946, each lARA country has accounted to lARA with respect to the 
value of German assets within its jurisdiction as of January 24 of 
.e:,ch year; rules for this accounting were adopted by the Assembly 
of lARA in Brussels on November 21, 1947.86 

In accordance with- the Paris agreement to "hold or dispose oC 
German enemy assets within" the jurisdiction of the United States 
"in manners designed to preclude their return to German owner
ship or control," Congress passed the War CI~ims Act of 1948,ST 
approved Jllly 3. Section 12 thereof further amends the Trading 
With the Enemy Act of 1917 by the addition of the following section: 

"Sec. 39. No p'roperty or interest therein of Germany, Japan, or 
any national of either such country vested in or transferred to 
any officer or agency of the Government at any time after De
cember 17, 1941. pursuant to the provisions of this Act, shall 
be returned to' former owners thereof -or their successors in 
interest, and the United States shall not pay compensation for 
any such property or interest therein. The net proceeds re
maining upon the completion of administration. liquidation. 
and disposition pursuant to the provisions of this· Act of any 
stich property or interest therein shall be covered into the_ 
Treasury at the earliest practicable date." 

The Act provides for the creation of a trust fund in the Treasury 
to be known as the War Claims Fund 88 and to consist of all sums 

,:.:. 
covered into the Treasury pursuant to section 39. The monies in 
the fund are to be available except as may be provided hereafter 

M. ld. al 20. 
85. Id. at J. 
88. Simsarian. Rulrs for AUOfwtillg for German ASSl'ls in COllntries M",.~ 

brrs of the IIIter-Allied Rel'aration Agency. 18 DEPT ,STATE Bu~~. m· 
(1948). The United Stales, Canada. and Ihe Netherlands signed at Brus
sels on December 5,.1947, the first comprehenslve. multilau:ral agreement on 
the problem of conflictil1~ claims by governmC'nts to German external, as· 
sets. Maurer and Simsarlan. Agree-me"t Relating to the Resolution ,0/ Con
picting Claims to GUma" Enemy As",ts, 18 DEP'T STATE BULL. J (1948). 

87. Pub. L. No. 896, SOth Cong., 2d Sess. (July J, 1948). 
88. Id. § 13(a). 
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b~' Congress, only to pay certain claims filed by employees of con
tractors with the United States injured. disabled, killed. or de
tained by the Japanese, claims of other civilian American citizens 
captured and interned by the Japanese, claims of American pris
oners of war, and those of religious organizations functioning in 
the Philippine Islands and affiliated with a religious organization in 
the United States.S9 . 

Although -the change in the Custodian's vesting policy 'affer the 
extension of his jurisdiction clearly contemplated this retention of 
the property of German and Japanese nationals witho!!t compensa
tion by the United States Government, congressional sanction of 
snch policy was not considered- to preclude peace settlement pro
visions compelling the German and Japanese governments to re
imburse tbeir own nationals.90 The Treaty of Versailles is a prec
edent for such compulsion.··l One proposed amendment to 'the 
Trading With the Enemy Act would provide additional assurance 
of fu 11 reimbursement to the former owners by vesting the courts 
of the United States with jurisdiction to adjudicate their claims, the 
judgments to be paid by their OWI1 governments in compliance with 
treaty stipulations.92 

Such provisions, it is contended,9s by contemplating compensa
tion, continue the traditional policy against confiscation,. and in

validate the argument that the retention of enemy private property 

imposes on the ullfo~unate few caught with foreign investments at 

the outbreak of hostilities more than their fair share of the repara


. tion burden. In rejoinder it is asserted that the relegation of the 

expropriated enemy national to his own insolvent government for 

compensation is "transparent hypocrisy;" a mere subterfuge to es

cape the onus of the inevitable charge of confiscation by the suhstitu

tion of a bad debtor for a good debtor.·' In reply it is said that 

the defeated country could compensate her nationals and distribute 

the bllrden merely hy redistrihuting her wealth .• ~ 

To counter the conteutionthat their view disregards the distinc
tion between private and puhlic property amI snstains the Soviet 
theory which regards all private property as the assets of the na
tion,90 the advocates of the present policy point to the foreign ex
change and similar controls, dearing balances and related arrange
ments, as indicative of the extent to whicb the indicia of purely 

89. ld. §§ 4, 5. 6. 13(.). 
90. REP_ A~IEN PROI'. CUST. 14 (1945). 
91. See ,wle 26 sll/,ra. 
n. H. R. 3672, 781h Cong., lsI Soss. (1943); see Gearhart, Post-War' 

Prospects for Treatm'"t of Enemy Properl)" 11 LAW & CONTEMP. PROB. 
183 (1945). 

93. See Rubin, "Inviolability" 0/ E"'IIIY Privatc Property, II LAW & 
CONTSMP. PROD. 166, 177 (1945): Bouve. Til< COIl/i"'"liOll of AliclI Prop
erly, PROC. AM. Soc'y jNT'L L. 14. 24 (1926). _ 

M. Borchard, sIIpra note 77, at 396; Cohen, Tile Obligation of Ihe Un it,d 
Slates 	10 Relltrn E"emy Alien PrOperl.\', 21 COl.. L. REV. 666, 678 (1921). 


·98. Rubin, slIpra nole 87, al 177.

(ell. Borchard, sIIpra nOle 77, al 401. 


" 

http:stipulations.92
http:nationals.90
http:States.S9


942 

- .. 


[Vol. 34VIRGINIA LAW REVIEW 

private ownership have been stripped from foreign investments,lT 
And since the imperative need for foreign exchange has forced the 
Allied governments to compel their nationals to liquidate foreign 
investments"" to- permit enemy nationals to retain their foreign 
holdings would be manifestly unfair. Furthermore, say the pro
ponents of this view, the reparation claims of the Allied govern
ments will require the enemy countries to marshal the maximum 
available foreign assets, and therefore eventual expropriation by 
their own governments would be so inevitable as to render a re
turn of enemy private property purely ilIusory,&9 

CONCLUSION 

]n the century following Marshall's decision in Brown v. United 
Stotes, the principle of non-confiscation of enemy-owned private 
property within onr ,country seemed to be growing deep roots in 
precedent. The principle was badly shaken and those roots some
what disturbed by the policy and practice pursued by the belliger
ents in World War 1. The Potsdam and Paris agreements. im
plemented in this country by the vVar Claims Act of 1948. complete 
the nprooting. 

Behind this change in policy is apparently the thought that, in 
view of economic realities, it would have been merely quixotic to 
forbear from confiscating and attempt to return enemy private 
property. There are forcible arguments supporting the view that 
the economic consequences of total war have rendered "anachronis
tic and inappropriate, as well as misleading" 100 the terms "con
fiscation" and "enemy private property." Certainly a, policy should 
1I0t be pursued that would make the foreign asset position of the 
defeated enemy countries and their nationals more favorable than 
that of the Allies and their nationals. Furthermore. if the release 
of his foreign assets wonld merdy result in their liquidation under 
the compulsion of the enemy national's own government in order to 
provide foreign exchange to meet reparation and related claims, 
then admittedly administration wOllld he simplified by retaining 
those assets to meet claims a,gainst the_ enemy and referring the 
former owner to his own government for compensation: 

However, simplification of administration is not sufficient justi
Iic:ation for compromising the principle of non-confiscation. More
o,·er. it would seern that a German or Japanese with foreign assets 
subject to comp1llsory liquidation would be assured of some meas
ure of compensation, whereas. though by treaty stipulation expro

97: Rubin. ",pra note 87. at 17R. 
98. In this cOl1ne~tioll. ,ce letter of Feb. 2. 1948. to Senator Vande.werg. 

Chairman of the. Senate Foreign A ff'airs Committee, from Secretary' Sny
der. a. Cbairman of the Nat"mal Advi,ory _Coun.cil. outlining the program 
adopted to a~sj~t countries Hk('ly to receive financial aid from the United 
Stat" to obtain conlrol of the blocked asse" in the United State. of their 
resident citizens. 

911. Rubin, .",pra note 87. at 181. 
100. Ibid. 
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priated German nationals were referred to their own government \ 
after World War I, in fact they did not receive compensation. lOI 'l 
And if to meet reparation and related claims, the German and Japa- . 
nese governments would have to compel liquidation of foreign as
sets held by their nationals, then the enemy national will not be 
placed in a more favorable position than that -of an Allied national I 

by a policy of nOll-confiscation. '. 
The propriety of confiscating enemy public property, cloaked ") 

property ostensibly private but actually government owned. and 
property of war criminals, who forfeit by their conduct the privilege 
of immunity, is not questioned. Nor would principle or past prac
tice impugn the necessity and lawfulness of measures designed sim

to prevent utilization of their private property within our coun
by our enemies during war. Such practice is entirely compatible/ 
'1 the principle forbidding confiscation. I02 / 

But the _considerations of justice and long-range expediency:\ 
which prompted Hamilton to early espouse and eloquently expoun~ _\ 
the doctrine of immunity for eneillY private property have increased - I 

in validity and cogency with.the increase in our.power-and the il11- \ 
portance of our Jlosition as the champion of capitalism in the cur
rent worldwide clash of ideologies.-, When the nation was young . 
and weak, its government had the moral strength and breadth of 
vision to compensate British creditors whose debts bad been con
fiscated during the Revolutionary 'War}03 It would seem that the 
practice of international probity then initiated should with the in
crease in our strength be scrupulollsly followed, for in our present 
predominance we set the pattern for international conduct. _ _ ~ 

Four hundred million dollars is an outside estimate of the maxi-
amount this government will net by its confiscatory prac
I In contrast, the foreign investments of our nationals total 

into the billions. lOG The_ proponents of our new policy concede that 
the rule of immunity evolved with the evolution of the world's 
economy.too and thereby impliedly admit that if is a natural ancl 
necessary concomitant of international trade. If capitalism is to 
continue to be the basis of our economy, and if an increase in inter
national economic interdependence is as inevitable .as the Breton 
Woods arrangements, the International Trade Organization, and 
the lHarshall Plan seem to assume, then it would seem that this 
recent resuscitation of the rule permitting confiscation of 
private property is highly inimical to the interests of the 
States. There is something anomalous in a public policy which at 
one amI the same time attempts to champion capitalism and con' 
fiscation. . 

V. L. B. 
101. Borchard, supra Hote 77. "t .199. 
U)2. See Dickinson, nll(.·fH,~Owltrd Proprrt.\': RnJilulioH or ConfiscatiQn', 

22 FORE'GN AFPA'RS 126. tJ7 (l94.n. 
103. 2 STAT. 192 (1802). 
104. REP. OFFtCE AUEN PROP. 2 
105. Borchard, supra note, 77, at 

10~. Rubin, supra note 87, at 168. 
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PRACTICAL ASPECTS OF FOREIGN 
PROPERTY CONTROL 

......SIM C. BINDER 

A PRACTICAL analysis of the legal and economic problems 
of foreign property control resulting out of Executive Order No. 
8389, as amended, should be implemented by it brief survey of 
its background iri order to determine its scope, effect, and trend. 
Three methods form the, basis of the foreign property' control 
as established under the Executive Order: 

1. The so-called, freezing Or, blocking of certain foreign 

assets. ' 


2. The control of securities which are imported into the 

United States or which have been at some time or other outside the 

United States. 


3. The censtis of certain foreign assets on particular dates. 
The first method has immediate practical economic and politi

.cal effects. 	 ';fhe second determines the origin of a certain category 
of foreign assets enabling the government to avoid the infiltration 
of looted property. The third method will reveal to the government 
the source of beneficial ownership as well as any ,shifts in certain 
foreign assets.1 

I. BACKGROUND 

THE control, used as a technical device by the Executive Order 
must not be confused with the exchange control measures' intro
duced in Europe during the depression of 1931 and whose origin 

SIM C. BINDEJI, LL.B., 1924, New York Law School, is a member of the New 

York Bar. ' 


lTaylor, ProPerly Census, 'an Element in Foreign Funds Control, FOR, - COM. 
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and purpose were quite different. The collapse of the Austr~an 
Credit Anstalt in May, 1931, the failure on July 13, 1931, of 
the German Darmstadter and Nationalbank, the, state of' ad
vanced economic contraction and progressing social disintegration 
in Germany, the desire to check the flight of capital, and Hun
gary's struggle with depression led to the introduction of foreign 
exchange control in Germany on July 15, 1931, in Hungary on 
July 17, 19~1, and in Austria on October 9,1931.2 

Then, in order, all the nations affected by the'depression fol
lowed, both in Europe and in South America, some adopting foreign 
exchange control as a temporary 'relief, and others weaving foreign, 
exchange control i~to their economic system as a permanent factor 
of economic policy.s The United States itself knew a mild form 
of foreign exchange control dU,ring the banking holiday of 1933.s-

The exchange control introduced by the German Republic 
after the, advent of Nazism and together with bilateralism in trade, 
gradually developed into a totalitarian institution.4 The .distor
tion by Germany of, 'exchange control into a totalitarian offensive 
economic and political weapon has finally brought about the cor
responding reaction of American democracy, to wit, the use of 
foreign exchange control, as part of foreign property control, first 
as a defensive and later as, an offensive weapon. 

In the economics of war, foreign exchange control indeed plays 
an important part.5 ,The belligerents use this control. The leader 

2Ellis, Exchange Control in Central Europe (1941)' 60 HAR~: ECON. STUD. 33, 
77, 80, 158, 166, 167. 

sFor a list of countries and date of introduction of regulations, see DELCOURT, 
LES PROCEDES MODERNES DE CONTROLE DU CHANGE ET LEUR ApPLICATlo!<" DANS LES 
PAYS ANGLO-SA.,{ONS (Paris, 1936) 21. 

S"Proclamation of President dated March 6, 1933, and Executive Order of the 
President dated March 10, 1933. 

4Ellis, supra note 2 at 211. The best analysis of the purPoses of exchange 
control as it has worked from 1931-1939 is given by Professor H. S. ElIis, id. at 290: 
(1) Prevention of unregulated export of capital and depreciation of the currency. 
(2) Temporary insulation to permit adjustment to international equilibrium. (3) In
creasing the total economic gain from foreign trade. (4) Securing cheap foreign 
exchange for government purposes. (5) Retaliation against foreign controls, quotas, 
tariffs, and the like. (6) Protection of domestic production. (7) Totalitarian eco
nomic and political control. For the impact of foreign exchange control on private 
law, see NUSSBAUM, MONEY IN THE LAW (1939) '475. 

liMENDERSHAUSEN, THE ECONOMICS OF WAR (1941) 66, 207,210, 213; EINZIG, 
,EcoNOMIC WARFARE (London, 1940) '95-96.' , 
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of the belligerent democracies, Great Britain, at first hesitated, arid 
l,lasonly gradually completed its war policy in matter of foreign 
exchange control which started on September 3, 1939. The too 
generous character of, this policy has been criticized and today 
"the exchange control screws have been tightened",6 and the Domin
ions have also adapted themselves to the new conditions of economic 
warfare.7 "

The United States as leader of the non-belligerent democracies 
has ,unhesitatingly 'adapted itself to the lightning necessities of 
economic PQlitical strategy. Though hampered by' delicate prob
lems of foreign" policy which' had to be handled by the State 
Department (e.g., those concerned with Spain and with Japan), the 
Treasury has blow by blow replied to every conquest by every 
aggressor since April~ 1940.8 

The signing of the Lease-Lend Act on March 11, 1941, 

6For a general View on the English problem see Harris, External Aspects of War 
and Defense Economy: the British and American, cases (1941) 23 REV. ECON. 
STAT. 18; Tightening Exchange Control Screws (London, 1941) '140 THE ECONO-, 
MIST 662; Holden, Rationing and Exchange Control in British War Finance (1940) 
54 QUAR. JOUR. ECON. 171; Balogh, The Drift Towards a Rational Foreign Ex
change Policy (1940) 7 ECONOMICA (N.S.) 248, For a summary view of the legal 
aspect, see Wilson, British Exchange Control After One Year of Operation, COM:MER.CE 
REPORTS, Sept; 7, 1940, p. 762. , ' 

7PARKINSON, CANADIAN INVESTMENT AND FOREIGN EXCHANGE PROBLEMS (Toronto, 
1940) 3-i21; 'Mackenzie, Recent Changes in the Operation of Foreign Exchange 
Control in Canada, CANADIAN CHARTERED ACCOUNTANT, Dec. 1940; Australian 
Exchange Regulat.ions (1939) 149 COM. AND FIN. CHRON. 3186, 3637. 

8April 9, 1940--the Germans occupy Denmark and invade Norway: Executive 
Order No. 8389-April 10, 1940. . , 

May 10, 1940--the Germans invade the Netherlands, BelgiUm, and Luxem-, 
bourg: Executive Order No. 8405-May 10,1940. 
, June 17, 1940--Marshal Petain asks Germany for an Armistice: Executive 

<".:" Order No. 8446---June 17, 1940. . , 
July 10, 1940--Lithuania, Latvia, and Estonia under duress join the Soviet 

Union: Executive Order No. 8484-July 15, 1940. 
October 8, 1940--Nazi troops enter Roumania: Executive Order No. 8565

October 10, 1940. ' ,. ..., 
March 1, 1941-Bulgar~a joins the Axis· and German troops occupy Sofia: 

Amendment to Executive Order-March 4, 1941. 
March 11, 1941-President Roosevelt signs !,!Ie Lease-Lend Bill. 
March 11' (c.), 1941...:...Hungary is considered as being under Axis control: 

Executive Order No. 87il-March 13, 1941. " 
May 27, 1941-President Roosevelt proclaims an unlimited State of Emergency:, 

Executive Order No. 8785-June 14, 1941, freezing funds of the balance of 
continental Europe. , 

June 22, 1941-Germany invades Russia:, U.s.S.R. licensed as a generally
licensed national-June 24, 1941. 

July 23, 1941-Vichy France agrees to Japanese control of Indo-China: Execu
tive Order No. 8832-July 26, 1941. 
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marks a turning point in the policy of. foreign property control 
which becomes an offensive weapon with far reaching international 
effects. The current and most stringent aspects of this new phase 
are: . 

1. The authorization of a proclaimed list blocking certain 
nationals .and controlling certain exports.1I 

• 

2. The regulations concerning restricted exports and imports.lo 

3. An accentuated. trend to "prevent the use of the financial 
facilities of the United States in ways harmful to national defense 
and 9ther American interests,to prevent the liquidation in the 
United States of assets looted by duress or conquest, and to curb 
subversive activities in the United States.m1 

Foreign property control is presently coordinated with the 
diplomatic necessities of the American . foreign policy to aid the 
fighting ·democracies. Japanese assets have been frozen, and in 
order to strength~n the position' of the Chinese currency in the 
occupied :areasand Shanghai, to halt the inflation of prices in China, 
and t6 furnish an economic weapon against· Japan, the· Chinese 
assets are also blocked.12 . Generalissimo Chiang Kci.i-shek himself 
has stressed the weakening effect of this measure on the Japanese 
. war effort.13 

The financial effect of this policy' in the United States is im., 
portant. The foreign property. affeoted by the present census 
or by blocking amountS to billions of dollars.H The effects on 
private economy are obvious insofar as blocked nationals are con
cerned. Indeed, prior to the present war many wealthy or simply 
foreseeing European aliens, both corpo,rations and individuals, 

liThe Presidential Proclamation of Juiy 17, 1941. The Proclamation takes 
due account of the' difference between export. control and. fr~zing control. The 
one deals with the commodity, and the other with the transaction. Taylor, supra 
note 1 at 7. 	 . 

10TreaSury Regulation, July 22, 1941. 
I1White House Release, Jllne 14, 1941. 	 . 
I2It is significant that Mr. Ta Chung Lin, representing the Chinese point of 

view, had asked for the freezing of Chinese assets as a fundamental contribution 
to the Chinese war effort in an' article published a few days before the issuing 
of Executive Order No .. 8832. Ta Chung Lin, China's Foreign Exchange Problems 
(1941) 31 AM. ECON. REV. 266. . 

I3New York Times, Sept. 11, 1941, p. 10, col. 5. 
HDickens, Abelson,. Foreign Investments in the United States After One Year 

of War, FOR. COM. WEEK., Jan. 4, 1941, p. 5. 

placed their surplus capital' and quite often practically total capiiaI 
in American securities and American banks "in the hope of keeping 
a nest egg intact.mll 

Foreign governments and foreign national banks have also 
placed their assets in the United States. This "refugee capital" 
being ~ffected,tG the flight of capital out of Europe is no longer 
directed exclusively to the United States. Refugee capital from 
Europe is beginning to show up in Latin America, mainly in Brazil, 
Argentina, and Mexico.17 	 . 

II. THE EXECUTIVE ORDER IN GENERAL 

A. Legislative Authority 

THE immediate source of authority for the present system of 
foreign funds control in the United States is Executive Order No. 
8785 of June :14, 1941, as amended by .Executive Order No. 8832 
of July 26, 1941 (extending the control to China and Japan). 

The Executive Order depends for its legislative authority on 
Section 5b of the Act of October 16, 1917,18 as amended by the 
Act of . March: 9, 1933,111 and by the Joint Resolution of April 

COUNTRY 
Canada 
Belgium 
France 
Germany 

; : 	 Italy 
Netherlands 
Switzerland 

(In millions of dollars)
LONG T:t.RM INYESTMENTS 

STOCKS MISc:EL
AND BONDS DIRECT LANEOUS TOTAL 

432 
64 

190 
15 
22 

632 
595 

United Kingdom 995 
Other Europe 75 
Total Europe 2588 
Latin America 69 
Rest of World 100 

479 78 989 
72 11 147 
67 64 321 
55 29 99 
12 22 56 

217 12 861 
86 34 . 715 

856 . 335 2186 
58 27 160 

1423 534 4545 
19 22 110 
67 16 183 

SHORT TERM 
INVEST1.I:ENTS TOTAL 

404 1393 
152 299 
525 846. 
14 113 
26 82 

189 1050 
489 1204 
375 2561 
501 661 

2271 6816 
438 548 
523 706 

United States holdings in Axis dominated territory aggregate more than $1,200,
000,000. Travis, Frozen Assets of U. S. Companies, THE MAGAZINE OF WALL STREET,
July 12, 1941, p. 360. 

HiDe Give,Controls Over Foreign Funds, TRUSTS M,D ESTATES, July, 1941, p: 89. 
16For the legal aspects of 'discrimination between residents' and the psycho

lOgical effects of the freezing orders, see Lourie, Freezing of. Foreign AS-Iels in the 
United States ·(Unpublished Thesis in BUrgess Library, Columbi.a University, 1941). 

11Re/ugee Capital, BUSINESS WEEK, Feb. 1, 1941, p. 50.
1840 STAT. 415 (1917), 12 u. S. C. A. § 95a (1936).
1948 STAT. 2 (1933), 12 u. S. C. A. § 95 (1936). 
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• 23, 1940.20 The Act of 1917 was enacted during the World 
War I and is solely a war time measure. The Act of 1933 was a 
peacetime measure enacted at the time of the banking holiday. The 
Resolution of 1940 amended the Act of 1933 so as to include 
the prohibition upon the transfer or dealing in any evidence of 
indebtedness or evidences of ownership of property in which any 
foreign state or mitional had any interest by any person within 
the United States or any place subject to the jurisdiction thereof. 
It also ratified ~d confirPled all the executive orders aIld the rul
ings, regulations, and licenses issued thereunder, up to that date. 

B. Provisions 

The provisions of Executive Order No. 8785 are as follows: 
Section 1. "All of the following transactions are prohibited, 

except as specifically authorized by the Secretary of the Treasury 
by means of regulations, rulings, instructions, licenses, ~r other
wise, if (i) su~h transactions are by, or on behalf of, or pursuant 
to the direction of any foreign country designated in this' Order, , 
or any national thereof, or (ii) ,such transactions involve property 
in' which any foreign country designated in this Order, or any 
national thereof, has at any time on or since the effective date of 
this Order had any interest of any nature whatsoever, direct or 
indirect: " ' 

,"A. All transfers of credit between any banking institu
tionswithin the United States; and' all transfers of credit between 
any banking institution within the United States and any banking 
institution outside the United States (including any prindpal, agent, 
home office, branch, or correspondent outside the United States, 
of a banking institution within the United States); 

"B. All payments by or to any banking institution wi~hin 
the United States; . 

"C. All transactions in foreign exchange by any person 
within the United States; 

"D, The eXJ?ort or withdrawal from the United States, 

' 2054 STAT. 179 (1940), 12 U. S. C. A. § 95, (Supp. 1940). 

or the earmarking of gold or silver coin or bullion or currency by
-,\ , 

any person within the United States; • 
" "E. All transfers, withdrawals or exportations of, or deal

ings in, any evidences of indebtedness or evidences of ownership of 
property by any person within the United States; and 

"F. Any transaction for the purpose or which has the 
effect of evading or avoiding the foregoing prohibitions." 

Section 2A prohibits all "of the following transactions ... eX
cept as specifically authorized by the Secretary of the Treasury by 
means of regulations, rulings, instructions, licenses, or otherwise: 

"(1) , The acquisition, disposition or transfer of, or other 
, dealing in, or with respect to, any security or evidence thereof on 
which there is stamped or imprinted, or to which there is affixed or 
otherwise attached, a tax stamp or other stamp of a foreign 
country'designated in this Order or a notarial or similar seal by 
which its contents i~dicates that it was stamped, imprinted, affixed 

'or attached within such foreign country,' or where the attendant 
circumstances, disclose or· indicate, that' such stamp or seal may, 
at any time, have been stamped, imprinted, affixed or attached 
thereto; and 

, "(2) The acquisition' by;or transfer to, any person with
in the United States of any interest in imy security or evidence 
thereof if the attendant circumstances disclose or indicate that the 
security or evidence thereof is not physically situatedwitb.in the 

'I' 
; 

United States." , , 

"Section 2B permits the Secretary of the Treasury to "investi
gate, regulate, or prohibit under such regulations, rulings, or in

structions as .he mayprescribe,by means. of licenses or otherwise, 


. the sending, mailing, importing or otherwise bringing, directly or 

'indirectly, into the United States, from any foreign country, of 

any securities' or evidences thereof or the receiving or holding in 

the United States of any securities or evidences thereof so brought 

into the United States.'" 

, Section 3 designates the blocked countries and the effective 
date of the Order. 

Section 4 authorizes the Secretary of the Treasury and/or the 

http:situatedwitb.in
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Attorney General to issue regulations, rulings, and instructions, etc., 
and to require reports under the Order. 

. Section 5 contains a definition of some of the terms used in 
the Order. 

Section 6 contains formal provisions relating to the effect 
of earlier Orders, and rulings,' regulations, and licenses issued 
thereunder. 

Section 7 empowers the Secretary of the Treasury or the Attor
ney General to prescribe regulations and instructions to effectuate 
the purpose of the Order and it specifiCally provides that licenses 
under the. Order may be granted by or through such agencies as 
the Secretary of the Treasury may designate, arid that the deci
sion of the Secretary as to the granting, denial, or other disposition 
of applications for licenses shall be final. 

Sec~on 8 provides a penalty of a fine not to exceed $10,000 
or imprisonment, not to exceed ten years or both for' anyone wil-' 
fully violating the terms of the Order. . . 

Section 9 expressly res'ervesthe power· of amendment and 
revocation. 

C. Regulations and Rulings . 

Pursuant to the authority granted by the Executive Order, the 
Secretary of the' Treasury has issued regulations. No systematic 
cOde of procedure has been set up however, and the regulations 
issued are few in number. One important regulation designates 
the Federal Reserve Bank as the agency to whom applications 
for licenses should in general be made. Others supply certain 
definitions, call for the making of certain reports, and call attention 
to the applicable penalties for violation. In addition a small 
number of rulings have been issued, some interpretative in char
. acter and others in the nature of procedural regulations. AQ. ex
ample of the former is General Ruling No. 1 which construes 

. !'Denmark" as not applying to Iceland: an example of the latter 
is General Ruling No. -5 which sets up a control of imported 
securities. 

FOREIGN PROPERTY CONTROL 	 " 9 

.. "D. Realistic View of Treo.sury· 
One somewhat unusual characteristic of this system of regula

. tion is at once apparent, namely, that it is almost impossible for 
any affected individual to violate its provisions even deliberately. 
This is because not merely is the individual required to possess a 
license, but the individual with whom he deals and the bank 
through whose hands the transaction will pass are separately re
sponsible for seeing to it .that he 'possesses the appropriate license. 
Furthermore, the licensing provision is one· which vests great dis
cretion in the Secretary of. the Treasury, and is accompanied by 
no adjudicative system or similar recourse to make any initial test 
of the correctness of an interpretation. The only possible test will 

. arise ·if criminal proceedings should become' necessary. In con
sequence of these facts .the Treasury is in a position to enforce 
its powers in a pro;td pragniatic spirit unhampered by legalistic 
questions of interpretation or application. A realistic approach of 
this character is indispensable in 'a field where~e factual situa- . 
tion is changing so suddenly and' dramatically, and where broad 
questions of foreign and military policy greatly overshadow ques

" 	 tionsof private right. In order to maintain the fluidity of the 
system, the Treasury has not felt itself bound by its oWn adminis- . 
trative precedents, has refrained from issuing advisory opinions" 
and has been sparing in the issuance of interpretative rulings.!!l 
While many and highly interesting abstract questions might arise 
concerning the scope and construction of the Executive Order, in 
view of the practical operation of the system, such questions are of 
little importance.!!!! 

The conditions abroad and the. changing conditions at home 
make necessary a plan that will in a realistic manner be able to 
cope With the changing problems. This can only be accomplished 
if the scheme is flexible" and fluid enough to meet rapidly shifting 
conditions.2lI " 

21The Executive Order has been in operation nineteen months-and during this 
time only nine general rulings and five public circulars have. b'een issued. . 

22For "an interesting discussion of many problems of constitutionality and' 
construction see Note (1941) COL. ,L. REV. 1039; Harm and Joseph, Present Prob
kmsConc:erning Foreign Fun4s Control, N. Y. L; J. Jan. 22, 1941, p. 336, col. 1. 

2lI0riginally there was DO· announced purpose when the Executive Order was 
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This can be readily perceived in the amendments to various 
general licenses hereafter discussed where the effect in some in
stances have been to loosen the control and in other instances to 
tighten, the control, and in the Proclaimed List of Certain Blocked 
Nationals.24 

issued. Debates in the Senate at the time,o! passage of the Joint Resolution show' 
that the purpose was to protect the property of unknown foreigners in this 
country from being looted by aggressors, to protect property within' the jurisdiction 
of the United States which is owned by the respective governments or their 
nationals, to protect· American citizens as to their claims growing out of such 
transactions so as to preserve the property not only for the owner, but for American 
claimantS, to prevent changes of title to property by a conquest, or other forceful 
or violent means, and to prevent the. seque5tration by Germanv of the ~v~i1s of 
her unlawful aggression. 86 CONGo Rre. 5006~6009 (1940). While originally the 
purpose of the plan was as stated above, it has' now definitely become an economic 
weapon of offense and defense in connection with our declared policy as shown 
in the Lease-Lend Act of preventing a German victory. See note 11 supra. 

24GEN'. LIC. No. 5 originally permitted payments to the United States and its 
agencies; the amendments have enlarged the scope of this license to include pay
ments to state, county, and city governments. . 

GEN. LIC. Nos: 13, 14, 19, and 22 ori!l;inally permitted only transactions in the 
name of certain Netherlands East and West Indies banks and certain Belgian 
banks. Now transactions by such banks are permitted by or for the account of 
any Netherlands and Belgian nationals respectively, provided no payment or with
drawal is made from any blocked account. 

GEN'. LIC. No. 15 originally Permitted banking institutions in the United 
States to issue letters of credit for elCport to and import from the N etherIands East 
Indies. The amendment enlarges the scope of these transactions to the elCtent that 
they may be financed by' a Netherlands blocked account but it restricts imports 
to the extent that they shall not involve property in which any national other than 
a NetherIa'nds national had any interest since the effective date of the Order. 

GEN'. LIC. No. 21 originally named two Netherlands banking companies (one 
in London, the other in the United States) as . "generally licensed nationals". The 
amendment permits these institutions to have transactions by or, for any person 
in the Netherlands East or West Indies as though it were for its own account, 
except that no payment or withdrawal is to be made, from a blocked account. 

•A 	 question may arise here whether this perni.its transactions for individuals or 
for the property interest of individuals who are on the Proclaimed List of~·Certain 
Blocked Nationals. 

GEN'. LIC. No. 32 originally made it possible to send only, $50 a month an'd 
~II0 elCtra for each member of the household with a malCimum of $100 a month to 
non-citizens abroad. Only individuals who had resided continuously in the United 
States for one year prior to the date of the license could make these remittances, 
and then only if they had been making similar remittances to the same payee 
for at least silC months prior to April 8, 1940. By amendment, the amount has 
been increased to $100 a month and $25 a month extra for each member of the 
household, and the maximum raised to $200.,. The amendment also removes the 

. restriction that the person sending the money must have been living. in the United 
States continuously and must have been making such remittances previously. The 
original license contained other restrictions--the money 'sent was only for living. 
elCpenses of the payee and his family, and the payee had to be a relative or de
pendent of the remitter-some of which have been relaxed. There is no longer. 
the requirement that the payee be a relative or a dependent of the sender. . 

GEN'.. LIC. No. 33 pertains to remittances by persons in the', United Stat~' 
to United States citizens resident abroad. By amendment, tlie. sender Jio longer must 

FOREIGN PROPERTY CONTROL 

III. THE LICENSING SYSTEM 

SECTION 1"of the Executive O~der prohibits certain transactions 
involving certain countries and their nationals, except as authorized. 

Section 2 prohibits all tran,sactions concerning certain securi
ties, except a.l? authorized. 

The Order and the Regulations contemplate applications being 
made for a license authorizing each transaction which should be. 
either in the form of a specific license for a particular transaction, 
oran' operating license to govern the conduct of the business. In 
addition the Treasury has adopted a system of issuing gener3.I 
licenses permitting all transactions of the type set forth in these 
general licenses without the necessity of making specific applica
tions therefor. 

A. General Licenses' 

1. Miscellaneous Provisions. 

The first general license issued permits payments or transfers 
of credit to a blocked account in a domestic bank provided that it 
shall not be made (a) from a blocked account in a domestic bank; 
and (b) from any other blocked account if it transfers an interest 

'. of a blocked country or ablo'cked national to any other country or 
person. This general license does not permit the payment or 
t~ansfer to a blocked account' in the name of one other than the 
ultimate beneficiary of such payment or transfer, or any foreign 
exchange transaction including the transfer of credit or paYlllent 
of an obligation expressed in any foreign currency.25 

Domestic banks may debit blocked accounts with certain 
necessary charges such as cables, telegraph" postage, and service 
fees.26 In the same way' payments from a blocked account to the 
United States, state, county, and city governments or political sul;>
divisions thereof, for customs duties, taxes, fees, and other obliga
tions owed by the owner of such.account are permitted.2'T 

be in the United States, the amount that could be sent was raised from $250 a month 
to $500 a month, and the transportation allowance raised from $250 to $1,000. 


25GEN.LIC. No. 1. 

26GEN'. LIC. No.2. 

27GEN. LIC. No.5. 
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Another general license permits bona fide purchases and sales 
of commodities futures,contracts by domestic banks for the account 
of the blocked nationals on any exchange or board of trade in the 
United States and payments and transfers by the domestic banks in 
connection therewith, provided that in the case of purchases, the 
contracts are held in the blocked account of the national in the same 
bank, and in the case of sales the proceeds are held in the blocked 
account of the national in the same bank.28 

' 

Living expenses of blocked national~ are provided for 'by , 
a general license .permitting payments and transfers of credit in the 
United States from accounts of blocked nationals in ~omestic 
banks for such expenses up to an amount not exceeding $500 per 
mo.nth.2ll Payments may also be made from any blocked account 
to a publisher or his agent for individual subscriptions to a periodi
cal published in the United States, provided that the publisher and 
agent are located in the United States and the total amount paid 
from any blocked account does not exceed $25 in anyone month 
and $100 in any oneyear.S{) 

Remittances'may be made abroad for living expenses in 
amounts' not exceeding $100 per month plus an additional 
$25 per month for each member of the payee's h~usehold, the total 
not to exceed the sum of $200 per month for each household. Such 
remittances may not be made from a blocked account of any 
national other 'than the payee or a member of his household.zn 

AddItional provision has been made for United States citizens 
within any foreign country. The monthly allowance has been in
creased to $500 per household, azid an additional sum of $1,000 is 
permitted to enable the citizen or his household to re~urn to the 
UnitedStates.32 Domestic banking institutions may also make 
payments,SS transfers,' and withdrawals from the accounts of citizens' 
of the U:nited States while such citizens are in any foreign country 

28GEN. LIe. No.9. 
2llGEN. LIc. No. 11. 
SOGEN. LIC. No.7!. 
31GEN. LIC. No. 32. 
S2GEN. LIC. No. 33. 
SSGEN. LIC. No. 37. 
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in the course Q.f their employment by the gqvernment of the United 
States. 

Another general license permits access to safe deposit boxes 
leased to blocked nationals or containing property of blocked 
nationals, provided that an authorized representative 'of the safe 
deposit company is present; however, money or evidence of in
debtedness or ownership of property removed therefrom must be 
~eld in the custody' of the safe deposit company subject to the 
Executive Order.s4 

Domestic banks are permitted' to make payments, transfers, 
and withdrawals from accounts of citizens of the United States 
domiciled or residing in the Netherlands East or West Indies pro
vided that no blocked country or blocked national other than a 
citizen of the United States ever had any interest in such account.85 

Domestic banks acting as trustee or administrator of an estate 
in the United States in which blocked nationals are beneficiaries, 
co-trustees, or co,.representatives, may pay distributive shares. to 
non-blocked nationals and conduct such other transactions arising 
in connection with the trust or estate as if no beneficiary, co-trustee, 
or co-represeJ;1tative were blocked nationals, provided that such' 
transactions shall not be at the request or direction of such bene

'~ ".' ficiaries, co-trustees, or co-representatives.86 

It is clear that the purpose of general licenses is to introduce 
needed flexibility into the control system and relieve the Treasury 
of the burden of passing upon each matter. Accordingly certain 
large groups of transactions which involve no great danger of eva
sion of the purposes of the control 'were permitted by the blanket 
authority of a general license. The. purpose and operation' of the 
general licenses is well illustrated by the history of the' general 
license permitting payment of salaries. . 

2. Pa,),ment oj Salaries to Employees. ., 

The Executive Order originally blocked the funds of Norway 
and'Denmark and their respective nationals. In order to be most 

84GEN. LIC. No. 12. 
85GEN. LIC. No. 20. 
8IlGEN'. LIC. No. 30. 
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effective, no advance notice thereof was given to either the respec
tive governments, their nationals, the banks holding such accounts; 
or the press or public at large. As a result the bank accounts of 
these governments and their nationals were effectively tied up and 
payments, transfers, and withdrawals prevented. However, these' 
governments and their nationals had employees 'resident in the 
United States who because of 'the blocking of these funds could 
not be paid. These respective governments and nationals were 
obliged to apply for and obtain licenses to pay their employees 
and delay resulted from the investigation of such applications and 
the issuance of the licenses. 

As each new country was blocked, the delay in obtaining such 
licenses became greater , especially since the volume of applications' 
received by the various Federal Reserve Banks had greatly in-. 
creased. Accordingly, when on June 14, '1941, the Executive 
Order was amended so as to I include all countries in continental 
Europe not yet blocked (this amendment added 16 countries to 
the list of blocked countries), the Treasury Department issued 
General License No. 46.37 

This general license permits payment, transfers, or withdrawals 
from blocked accounts in domestic banks of any blocked com- , 
mercial partnership, association, corporation, or other' organization 
for the purpose of paying current salaries; wages, or other com
pensation due employees, subject to the provision, however, that 

. such employees reside in the.United States and are presently em
ployees, and that the. total weekly withdrawal for such purpose 
shall not exceed the average weekly payroll for such employees . 
during the period of six months immediateiy preceding the date of 
th'e general, license. The bank effecting such payment or with
drawal is required to satisfy itself that these payments and with
drawals are made pursuant to the conditions of this general license. 

This general license was issued to handle an acute transition 
problem. It expired on July 15, 1941. Thereafter salaries are 

'37Wben the EJrecutive Order was amended on July 26, 1941, to. include China 
and Japan, a similar general ,license, No. 67, was issued which eJrpired on August 
26, 1941. ' 
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to be met un<;!er the provisions' of operating licenses· which are 
!-', described below. 

3. 	 Checks and Drafts Issued Prior to Blocking Date. 
Another illustration of the use of th~ general license device 

to handle the problem of the transition period is the general license 
relating to checks, and 'dr!lfts issued prior to the blocking order .. 

As previously stated,' the executive orders blocking the ac.,. 
counts of the various foreign countries and their nationals were 
. issued without any prior notice These required the banks to 
refuse any checks or drafts draWn or issued against such accounts 
and not as yet presented. To avoid the necessity of obtaining 
specific licenses for checks and drafts previously drawn and issued 
but not yet paid, the Treasury issued general licenses simultaneously 
with the executive orde.rs permitting the payment of such out
standing checks and drafts.3s . 

4. 	 Control of Securities. 
.)'; In the application of the Executive Order, securities may be 

divided into three classes: . 
a. 	 Securities imported into the United States. 
b. Securities on which appears a stamp or seal of a blocked 

country or other indication that they have been in a blocked coun
try, and securities which are physically outside the United States. 

c. 	 All securities . 

a. 	 Securities imported into the United States. 
'General Ruling'No.5 regulates the import of securities coming 

from any foreign country and requires such securities to be turned 
over. to the Federal Reserve Bank.39 General Ruling No.6 pro

38Such general licenses were issued for the countries of Norway, Denmark, 
Netherlands, 'Belgium, and LUJrembourg and their nationals on May 10, 1940, GEN. 
LIC. No.3; for the country of France and its nationals on June 17, 1940, GEN. 
LIC. No. 17; Lafvia, Esthonia, and Lithuania on July 15, 1940, GEN. LIc. No. ,24; 
Rumania on October 10, 1940, GEN. LIc. No. 35 j Bulgaria on March 4, 1941; 
GEN. LIC. No. 36; Hungary on March 13, 1941, GEN. LIC. No. 38; Yugoslavia on 
March 24, 1941, GEN. LIe.' No. 39; Greece on April 28, 1941, GEN: LIC. No. 41; 
balance of continental Europe on June 14, 1941, GEN. LIC. No. 45; and China and 
Japan on July 26, 1941, GEN. LIC. No. 55. . 

1I90riginally securities coming from Great Britain, France, Canada, Newfound
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vides, however, that a complete description of such securities being 
made and retained by the Federal Reserve Bank, they may be 
turned over to a domestic bank to be held there in a separate 
blocked account known· as a General Ruling No.6 account for the 
owner. Disposition of these securities can be made only by special 
license and the proceeds thereof kept in the same separate. blocked 
account, and cannot be transferred to a regular blocked account 
without special license. 

b. Securities on which appeai:'S a stamp or seal of a blocked coun

try and securitie~ which are physically outside the United States. 


Section 2A(1) of the Executive Order prohibits transactions 

in securities of this class except as authorized by the Secretary of 

. the Treasury. The same transactions may of course be also pro

hibited' by Section 1 because of the identity of the persons or 

interests involved. To the extent that a transaction is prohibited 

solely by Section 2A (1) (because it bears foreign stamps or seals), 

it may be authorized under General License No. 2S by affixing 


, Treasury Form TFEL-2 under the direction oithe Treasury. De':' 
tachment and collection of coupons from such securities by domestic 
banks is permitted by General License No. 31 .if such securities 
have been c'ontinuously in the bank's possession since July 25, 
1940, even if Form TFEL-2 has not been attached thereto .. 

Section 2A(2) prohibits transactions in securities physically 
outside the United States except as authorized by the Secretary. , . 
General License No. 26 authorizes transactions in American Deposi
tary Receipts or American Shares physically situated in the United 
States but representing securities or evidences thereof nOt physically,· 
within the United States providing such Receipts or Shares have 
been admitted to trading on a national securities exchange on 
and prior to July 25, 1940. 

c. 	 Ali securities. 
General License No. 27 permits payment to domestic banks 

land. and Bermuda were excepted from this provision. but on June 17. '1940, 
France was removed from this exception. By GEN. RtIL. No.7 the prohibition of 
GEN. RtIL. No. 5 was extended to securities coming from the Philippine Islands 
and the Panama Canal Zone. 
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of dividends or- interest on securities' held by such bank in: a 
blocked account provided such payments are credited in the 
blocked .account of the national owner in said bank, and further 
permits collection of coupons and redemption of securities under 
the same conditions. However, securities registered or inscribed 
in the name of any blocked country or national may not be pre
sen ted for redemption regardless of any transfers or assignment 
whether before or after April 10, 1940. 

5. Imports and Exports. 

The general licenses governing imports and exports well illus
trate the. realistic approach of the Treasury .. Each license is shaped 
with a careful eye upon the factual economic and political problems . 
involved so as to achieve the . greatest administrative' efficiency 
and the greatest facility of ,trade compatible with an adequate safe
guarding of the purposes of the controL 

General License No. 53 defines the generally licensed trade 
area4{) and permits the import and export of goods, wares, and 
Plerchandise between the United States and members of the gen- , 
erally licensed trade area or between members of the generally 
licensed trade area, provided that the'transaction is by or for a 
blocked national. in the generally li.tensed trade area,. or that 
it involves property in which any such. national had any interest 
since the effective date of the Order, subject to the conditions that 
the. transaction is not by or for any person on the Proclaimed 
List;41 that the transaCtion is not by or for any blocked country 
or blocked national not within the generallY licensed trade area; 
and that the transaction does not involve : property in which any 

. person on the aforesaid List or any blocked country or blocked 
national not within the area had any interest since the effective 
date of the order. This license also permits any blocked national 

4O'fhe generally licensed trade area consists of (1) North and South America 
(except the United States); (2) The British Commonwealth of Nations including 
the colonies, protectorates, and British mandated territories; (3) U.S.s.R.; (4) 
Netherlands East and West Indies; (5) Belgian Congo and· Ruanda Urundi; 
(6) Greenland and Iceland. 

41The Proclaimed List of Certain Blocked Nationals issued by the Secretary of 
State on July 17, 1941. . 
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in the United States doing business under a license to engage in. 
the import and export of goods to the same extent that such 
national is licensed to engage in such transactions with persons 
within the generally licensed trade area who are not" blocked 

Import and export of goods, wares, and merchandise between 
the United ,States and aU of China except Manchuria is permitted 
by General License No. 58, provided that the transaction is not 
by or for a blocked country other than China, a person in Man
churia, any blocked national except Chinese, unless such national 
is within China; and it does not involve property. of ~y blocked 
country other than China, or .of a person in Manchuria, and that 
no blocked national except Chinese, unless such national is in China; 
had any interest in such property since: the effective date of the 
Order. 

. General Licenses No. 59 and No. 61 permit certain designated 
banking institutions to finance imports and exports between China 
(except Manchuria) and the following: North and South America, 

. the British Commonwealth of Nations, the Union of Soviet Socialist 
Republics, and the Netherlands East Indies, provided however 
that it does not permit payments from a!f.y blocked account and 
that such banks must satisfy themselves that the transaction is 
bona fide and is or will be' made pursuant to the terms of this 
general license. . This general license does not permit transactions 
by or for any person whose name appears on the Proclaimed List 
or involving property in which any such person had' an interest 
since the effective date of the Order. 

Further, General License No. 6442 was issued permitting im
ports and exports of goods, wares, and merchandise between the 
Philippine Islands and China or Japan, provided that the trans,:, 
action is not by or' for any blocked country other than China or 
Japan, by or for any blocked national other than Chinese or 
Japanese, unless such person is within China or Japan, and the 
transaction does not involve property of any blocked country 

42This general license defines as persons within China or within Japan 
such persons as were situated within and doing business Vllithin such countries 
respectively on and since June 14, 1941. 
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except China or ,Japan; and no· blocked national except Chinese 
or Japanese (unless such national is within China. or Japan) had 
any interE$t In. such property since the effective date of the Order. 

The transaction must not involve payment or withdrawal from 
any blocked account in any bank in any part of the Unit'ed States 
except the Philippine Islands, and any bank in the Philippine 

. Islands making such payment or permitting such withdrawal must 
satisfy itself that the transaction is bona fide and is or· will be 

. . 

made .pursuant to the terms and conditions of this ge~eral license. 

6. . Generally Licensed Nationals .. 

Similar in principle to the broad exemptions created by the 
concept of generally licensed· trade area are the specific exceptions . 
made in favor of certain "generally licensed nationals", who are 
permitted by General Ruling No.4 to operate as though they are 
citizens of the United States except for the necessity of keeping 
certain records and filing certain reports.4S 

It would seem that the term agenerally licensed national" as 
used in the general licenses should mean the same things and that 
persons so licensed and designated should have the same powers 
and' privileges. However; an examination of the various general 

licenses on this subject reveals that in many instances this term 


4SGeneral licenses as "generally licensed national" were issued to certain offices 

of certain Netherlands Banks on May' 31, 1940, .GEN. LIC. No. 13; to certain offices 

of certain banks in Netherlands West Indies on June 4, 1940, .GEN. LIC. No. 14; 

to New York offices of certain Greek Banks on April 28, 1941, GEN. LIC. No. 40; 

to 'New York office of French American Banking Corporation on June 7, 1941, 

GEN. LIC. No. 18; to certain South American, West Indian, and Near Eastern offices 

of certain Netherlands Banks on June 7; 1941, GEN. LIC. No. 21;' to London and 

New York offices of Banque BeIge Pour L'Etranger (Overseas) Ltd. on June 7, 

1941, GEN. LIC. No. 22; to New York offices of certain Swiss Banking institutions 

on June 14, 1941, GEN. LIC. No. 43; to the Roman Curia of the Vatican City 

State on June 14, 1941, GEN. LIC. No.44; to Banco Di Napoli Trust Company of 

New York, and of Chicago on June 14, 1941, GEN. LIC. Nos. 47 and 47A; to 

Chinese offices of certain banks and institutions on July 26, 1941, GEN. LIC. 

No. 59; to the National Government of the Republic of China and Central Bank 

of China on July 26, 1941, GEN. LIC. No. 60; to certain Chinese Banks outside 

of the United States on July 26, 1941, GEN. LIC. No. 61; to certain Chinese 

i!1stitutions in the U!1ited States on July 26, 1941; GEN. LIC. No. 62; to offices in 

Philippine Islands of certain banking institutions on July 26, 1941, GEN. LIC. No. 63; 

to Hawaiian offices of certain banks on July 26, 1941, GEN. LIC. No. 66; to nationals 

of China and Japan residing only in the United States since June 17, 1940, on 

july 26, 1941, GEN. LIe. No. 68; and to California and Washington offices of 

certain Chinese and Japanese banks on July 2.6, 1941, GE.~. LIC. No. 69. 
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has various meanings and gives various rights, privileges, and im
munities which are not common to all "generally licensed nationals~" 

For instance the "generally licensed nationals" as licensed 
under General License Nos. 28, 42, and 68 besides coming Within. 
the definit~on set forth abo~e and enjoying the rights and privileges 
set -forth above need nqt. file reports on Form TFR-300. The 
reason for this exemption is probably the fact that these general 
licenses apply only to United States citizens and those nati.onals·. 
who were domiciled and resided in the United States since prior' 

. to the date the blocking and freezing order became effective and 
have continuously resided and remained domiciled in the United 
States and the purpose of the Executive Order would therefore 
not apply to them. With respect toGeneral License No. 68 which 
refers to Chinese and Japanese,. an additional reason may exist 
in that Chinese or Japanese may not become citizens of the United 
States irrespective of how long' they resided or were' domiciled in 
the United States, and, therefore, Chinese or Japanese in th~ 
United States for a long time would otherwise be blocked nationals 
under the definition contained in the Executive Order.44 

. Chief among the reports required of most "generally licensed' 
nationals" is the new Form TFR-300 which is discussed below in 
connection with reports in general. 

7.. 	Special Treatment Accorded to Certain- Countries. 

a. 	 Exemptions of Citizens of the United States.' 

The all-inclusive definition of nation<!1s in the Executive Order 
embraces Within its scope as blocked nat~onals those citizens of the 
United States who have resided or have been domiciled in any of the 
blocked countries at any time since the effective date of. the Order. 
There was never any intention to block such citizens who have· 
since returned to the United States; ther.efore, General License' 
No. 28 provided that United States citizens in this category who 
reside in the United States may engage in any of the transactions 
described in the Executive Order to the same extent that the ordi

4440 STAT. 547' (1918), 8 u. S. C. A. § 359 (1927); 22 STAT. 61 (1882) 8 
u, S. C. A. § 363 (1927). 

.> 
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nary United St'"ates citizen could. Originally, it would appear that 
a report. on. Form TFR-300 must be filed as to his property/II' but 
a recent amendment to this general license eliminated this require-. 
ment.46 

b. 	 . Special Treatment of. the U.S.S.R.
The treatment of the Union of Soviet Socialist Republics is 
. . . 

a striking example of the use of the Executive Order as an economic 
weapon and as part of the United States foreign policy .. When 
the countries of Latvia, Esthonia, and Lithuania were annexed by 
the U.S.S.R. the Executive Order was promptlyamended to include. 
these three annexed countries as blocked and their nationals as 
blocked nationals.47 However, immediately after Gerrh~ny attacked 
~ussia, the Treasury Department issued General License No. 51, 
which· -is most sweeping in its effect. It declares the U.S.S.R. a 
"generally licensed country" and defines this term to mean that 
the U.S.S.R. is not blocked and its nationals are not blocked .. As 
a result, for all practical purposes the U.S.S.R. is'. regarded by .. 
the United' States as in the same category as the British Common
wealth of Nations and the American Republics, so that the only 
effect on the U.S.S.K of. the Executive Order is that reports on 
Form TFR-300 must be filed as' to property 'of the U.S.S.R. and 
of its nationals .. 

. c. Special Treatment Accorded to China imd Japan. 

The general licenses issued on behalf. of China and Japan 
show a definite tendency to liberalize the workings of the Executive' 
Order insofar as these' countries are concerned in contrast to the 
treatment accorded most of the other blocked' countries. 

A general license was issued permitting any transaction pro
'hibited by the Executive Order solely for the reason that it involved 
property in which China or Japan or a national thereof had an 
interest prior to July 26, 1941, but not since July. 26, 194L This 
license has the effect of changing the effective date of the Order 

45PUB. CIRe. No.4. 

46Issued September 9, 1941. 

47Amendment to Treasury Regulation.s, July IS, 1940. 
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as to disposition of property in which' China or Japan or a national 
thereof had any interest from June 14, 1941, to July 26,1941.48 

Another license permits domestic banks to pay from blocked 
accounts of China and Japan and their nationals, checks or drafts, 
drawn or issued prior to July 26, 1941, and to accept any pay 
drafts drawn prior to July 26, 1941, under letters of credit if 
the amount of anyone payment or acceptance does not exceed 
$500 or the amount of anyone payment or acceptance does not 

, 	 .' 

exceed ~10,000 and the check or draft was in the United States for 
collection on or prior to July 26, 1941, and to pay drafts ,drawn 
under letters of credit issued or advised by domestic banks prior 
to July 26, 1941, provided that the'letters of credit 'were not 
issued in fa~6r of Japan or China or a national thereof or such 
drafts h1ive not been held by or for any blocked co~ntry'or blocked 
national since July 26, 1941.49 

Any partnership, association, corporation, or other organiza
tion, a national of China or Japan, engaged in commercial activities 
within Hawaii is permitted to conduct its' normal business trans
actions within Hawaii provided no payments, transfers, or with
drawals are made from any blocked account in any bank of the 
United States except banks in' Hawaii. Such a firm must not 
engage in any' transaction which substantially diminishes its assets 

. in Hawaii or prejudicially affects its financial position in. Ha~aii.lSo 
A similar license was issued for transactions within the, Philippine 
Islands.1SI 

The British Crown Colony of Hong Kong is not a part of 
. China, but in view of the large number of blocked nationals .in 
Hong Kong and its inter-relationship with the Chinese economy 
it is provided by General License No. 57 that the privileges of all, 
general'licenses as applied to China are extended to Hong Kong. 

Special treatment has also been accorded to China and Japan 
with respect to imports and exports as discussed above. The 
National Government of China, the' Central Bank of China, and 

48GEN. LIe. No. 54. 

49GEN. Lre.No. 55. 

50GEN. Lre. No. 56. 

lIlGEN. Lre. No. 65. 
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certain Chinese" corporations and institutions in the United States, 
as well as certain Philippine and Hawaiian offices of certain banks, 
including Japanese banks, are designated as ICgenerallylicens'ed 
natiorials."52 . 

. d. Europea~ Neutrals. 

The use of foreign funds control as an instrument of United 
States foreign p~Iicy appears in a manner less obvious but equally 
important in the treatment accorded certain European neutrals
Sweden, Switzerland, Spain, and Portugal--who are so situated as 

, to he within the danger of falling within the Axis orbit. 
~hortIy after June 14; 1941, when all the countries in con

tlnental Europe ,not previously blocked were brought within the 
syste~ of the freezing order, the Secretary of the Treasury issued 
general iicenses in favor of these European nationals. 53 

Typical is the general license in favor of Sweden .. Any trans
actions described in Section 1 of the Executive Order are permitted, 
if the transaction is by or for Sweden, or a national thereof, or if it 
involves property in which Sweden was a national thereof and had 
any' interest since the ,effective date of· the Order, provided how
ever that 

1. It is not by or for any other blocked country or national 
of any other country ; and 

2. It does not' involve property of any blocked country or 
, national other than Sweden or a Swedish national, or 

3. It is either by or for the Swedish Government or Sveriges 
Riksbank (similar to our Federal Reserve Bank); or that a spe
cially designated representative of the Minister of Sweden to the 

• United States has certified in writing that the transaction complies 
, with the first two conditions designated. 

This license specifically provides that no payments, with
" drawals, or transfers are to be made under this license from 	any 
blocked account other than blocked accounts of the Swedish Gov
ernment or the Sveriges Riksbank without, the certificate of the 

52GEN. LIe. Nos. 59, 60, 61, 62, 63, 66. 

l.ISGEN. LIe. Nos. 49, SO, 52, 70. 
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-
representative of the Swedish Legation and shall not apply with 
respect to any Swedish national who is also a national of another 
blQCked country.54 

The effect of this coupling of a blocking order with an unblock
ing license is to subject these countries to at least some measure 

·of supervision and 'more importaht to make clear the precarious 
nature of their privileges which may be withdrawn or modified by 
administrative action without a further executive order. 

B. Specific and Operating Licenses 

Supplementing the system of general licenses which permit 
all· transactions of a described character without special application 
therefor, is the system of specific licenses provided for by Section _ 
130.3 of the Treasury Regulations.. Specific licenses are of. two 
kinds, those which license a particular described transaction such 
as the sale of certain named securities, and' the so-called operating 
licenses which permit the licensee to conduct a described busi
ness for a specified period of time and to perform all acts incident 
thereto. No general rules govern the granting of special licenses, 
each application being considered on it~ own merits in the light 
of all the circumstances. 

1. Procedure. 

Applications for specific licenses are filed with the Federal 
Reserve Bank in the district in which the applicant resides or main
tains his principal place of business. In the usual course, applica
tions are investigated and forwarded to the Treasury Department 
in Washington' together with a recommendation of approval or 
disapproval...The Treasury Department either grants or refuses 
the application and notifies the Federal Reserve -Bank of its deci
sion, who then notifies the applicant if disapproved or issues and 
forwards to the applicant the license' which is generally issued by 
the Federal Reserve Bank in the name of _the Treasury Department .. 

Specific-licenses contain a time limit generally fifteen or thirty 

54GEN. LIe. No. 49. Similar provisions were made as i9 Switzerland, GEN. Lie. 
No. ,50; Spain, GEN. LIe. No. 52; and Portugal, GEN. LIe. No. 70. 
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~ 
days from date of license during which time the transaction must 

be completed otherwise the license automatically lapses at the time 

set forth in the specific license, usually the last day thereof, the 

holder of the license must file with the Federal Reserve Bank a 


. report as to the transactions conducted under the license giving s~ch . 

information as directed in the license. 

-Operating licenses are granted' usually for either one month, 
two months, or three months and require the holder of the license 
to furnish periodical reports to the Federal Reserve Bank as to 

. all transactions under the license and usually the report must be 
filed either semi-monthly or monthly. . 

Copies of the licenses must be furnished to the bank -in which' 
the blocked account is maintained since without ,such license the 
bank may not honor any withdrawals on the account except as 
authorized by the general licenses above referred to. The operating 
license provides definitely for the- maximum amount that may be 
withdrawn from such account for each peE~od and the bank will 
refuse to honor any checks or withdrawals in excess of the amount 
specified in the license for such period. It is therefore necessary 
in conducting a going business for a blocked national that applica
tions for renewals be' filed sufficiently in advance of expiration
date of the license· as to avoid a hiatus, since, during the period 
between the end of the license and the renewal thereof the bank 

-will refuse to honor any check or withdrawal on the account irre
spective of how large a balance is contained in the account and no 
matter how small the amount of the check or withdrawal.lS4

'2. Reports. 

The system of licenses is supplemented by a system of reports 

which has a triple function. In the first place, reports provide a 

means for checking on evasions and violations of the control. This 

is particularly effective since reports are called for not merely from 

one party to a transaction but from the bank clearing the trans

action and in many cases from all parties including agents and inter

-, - 1S4"Recently, licenses are containing provisions to the effect that the banks hold
ing the blocked accounts may honor a check dated prior to the expiration date set 
forth in the license. 
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mediaries. Secondly, the information obtained from the reports 
assist the Treasury in determining the desirability of new kinds 
of controls or on the other hand, of permitting a relaxation of the 
existing controls. Finally, the reports supply the governme~t with 
the basic information which will make possible an effective use of 
financial controls as a weapon in the national interest. ·This 1s 
particularly true of the new census provided f~r by Form TFR-300, 
which applies not only to blocked countries and blocked nationals 
but to' every foreign country and national (except "generally 
licensed nationals" under General Licenses Nos. 28, 42, and 68)~ 
Reports of this character on Form TFR-I00 were required of Nor
way and Denmark and their nationals concerning any property 
situated in the United States on April 8, 1940, in which these coun
tries or their nationals had any interest on Or since April 8, 1940.· 

These reports were to be filed by any person in the United 
States holding or having title, custody, control, or possession of . 
such property where the total'value of such property was $250 or 
more. The reports were to be filed by May 15, 1940.li5 As addi-' 
tionalcountries were blocked by the Executive Order, amend.;' 
ments to the Regulations were made requiring similar TFR-100 
reports with -respect to every new blocked country and national 
thereof, and usually one month's time.was given for the making 
of such reports. When the control was extended to all continental 
Europe on June 14, 1941, a complete survey was undertaken. 
FormTFR-300 is required to be filed by every person in the 
United States holding or having title, custody, control, or possession 
of property of every foreign country and national where the value 
of such property was $1,000 or more, and as to safe deposit boxes, 
patents, trade-marks, copyrights, franchises, and partnership and 
profit sharing agreements irrespective of the value thereof. This 
report must have been filed with respect to all property in the 
United States on June 1, 1940, and with respect to all property 
in the United States on June 14, 1941, irrespective of whether 
Form TFR-100 had ever been filed .. Thereafter, these regulations 
wer~ again amended so that China and Japan and. their nationals 

IHiAmendment to Treasury Regulations, May 10, 1940. 

FOREIGN PROPERTY CONTROL 

~ 

were required to file Form TFR-300, not only as to property in the 
United States on the two dates given above, but also lJ.S to property 
in the United States on July 26, 1941. The time to file these 
reports originally expired on July 15, 1941, but was later extended 
from time to time until October 31, i941.li6 

. We have already discussed in connection with special and 
operating licenses the requirement of reports with respect to the 

· transactions carried on pursuant thereto. Transactions carried 011 

under general· licenses are required to be. reported by the banking 
. institutions within the United States engaging in such transactions. 
.This requirement is contained as an express provision ,in the various 
· general iicense;;. ' 

IV. BURDEN ON BAliTKS 

.THE burden of submitting reports falls most heavily upon 
the banking institutions in whose hands a vast part .of foreign 

.' assets is held and through. whose hands .the :vast part of all trans
actions involving foreign assets pass. 

General licenses require the banks to make certain reports im
mediately upon the consummation of a transaction.51 . As to trans
actions permitted under other general licenses, the' banks are 
required to make monthly reports.5S As to' other. types, they must 
make weekly reports,59 and for still another type, quarterly re
ports.so 'In addition to these, the banks are' required to make reports 
at various periods under specific and operating licenses. 

. The duty imposed upon the banks to sat~sfy. themselves that 
certain transactions comply .with the conditions set forth in the 

· various general licenses l.!nder which the transactions are author
ized,sl is also a heavy one since under the Executive Order any 

56PUB. eme. No.1 as amended on September 18, 1941. On Oct. 24, 1941, the 
Treasury ordered (1) that on contracts of employment involving sums less than 
$5,000 no report need be filed, (2) that as to imports and exports and insurance 

. companies the filing date of the reports should be extended to Nov. 29, 1941. 
. 	 57GEN. LIe. Nos. 12, 32, 33. 


liSGEN. LIe. Nos. 2, S, 9, 11, 13, 14, 19, 21, 27, 37, 58, 59, 60, 61, 64. 

li9GEN. LIe. Nos. 4, 20, 49, 50, 52, 55, 70. 

SOGEN. LIe. No. 71. .' 

91GEN. LIe. Nos. 32, 33, 56, 58, 61, 64; 65, 67, 72. 
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pers.on wh.o vi.olates the Order is subject t.o a penalty n.ot t.o exceed 
$10,000 and impris.onment n.ot t.o exceed ten years. 

The burden .of making all these rep.orts in' additi.on t.o the 
rep.orts .on F.orm TFR~300 is c.onsiderable since a c.onservative 
estimate W.ould sh.oW that at least 250,000 specific and'.operating 
licenses al.one have already been issued. 

The Executive Order sets up n.o standard .of h.oW much pr.opf 
banks must .obtain in .order t.o be "satisfied" that the transacti.on 
in questi.on c.omplies with all the terms and c.onditi.ons set f.orth. 
Questi.ons may arise inv.olving the nati.onality .of each .of the parties, 
the nati.onality.of each and every pers.on wh.o has any interest 

, . 

in the pr.operty, the sc.ope ,'of the .license under which each .of the 
parties is .operating, the c.ountry .of .origin, and the c.ountry .of des~ 
tinati.on .of ,the g.o.ods inv.olved in, the transacti.on. The transacti.on 
may be further c.offi.plicated by questi.ons Qf agents and principals, 
b.oth discl.osed and undiscl.osed. T.o .obtain' abs.olute pr.o.of of all 

. these vari.ous fact.ors may be impossible under present c.onditi.ons, 
and theref.ore t.o requite abs.olute proof under these circumstances 
W.ould be t.o substantiallycurtail c.ommercialactivities .of the kind 
c.ontemplated by the licen'ses, while reliance UP.on pro.of by affi
davit f.or example, may subject the banks t.o grave future eventuali~ 

. ties. In c.onsequence .of the resP.onsibilitythus placed UP.on them, 
the banks have naturally tended t.oward an extremelyc.onservative 
appr.oach in handling these pr.oblems~ 

C.oNCLUSI.oN' 

WHILE n.ormally itw.ould seem that the freezing .of assets W.ould 
apply .only t.o f.oreign c.ountries and their nati.onals, the ab.ove facts 
reveal that there is a far-reaching effect uP.on the d.omestic ec.on.o~, 
my.62 The f.oreign assets in the United states as .of January 1, 
1941, are estimated at ab.out $10,000,000,000. The banking institu
ti.ons are very directly affected by the .operati.on '.of the .orders 
as they are directly charged with the resP.onsibility .of n.ot per
mitting any .of the pr.ohibited transacti.ons under severe penalty.63 

62Brown, How Freezing Affects Domestic Trade, CRED. AND FmAN. MANAG" 

Aug., 1941, p. 14. . 
63Watch "Frozen Assets" (1941) 2 INVEST, BANE, 20. 

FOREIGN PROPERTY CONTROL 

Theref.ore, any banking transacti.on in which ~ny .of the parties 
c.oncerned is a 'bl.ocked c.ountry .or bl.ocked nati.onal.or in which 

, any bl.ocked c.ountry .or bl.ocked nati.onal has an interest must be 
carefully watched t.o see whether 'a license is required~ The same 
c.onditi.on prevails as t.o insurance c.ompanies .of all kinds in c.onnec

. ti.onwith the payment .of claims .or benefits where either .of the 
parties is a bl.ocked C.ountry .orbl.ocked nati.onal .or. where a bl.ocked 
c.ountry .or bl.ocked nati.onal has any interest in the pr.operty .or 

. claim.G4 All trusts and estates are subject t.o the same risks, whether 
; d.on.or, trust.or, trustee, executor, administrat.or, .or any beneficiary 
. may. be affected. It affects all transacti.ons .of. securities under 
Section 2A .of the Order, irrespective .of the nati.onality .of the party. 
It affects all c.orp.orati.ons and their registrars and transfer agents 

, in c.onnecti.on with transfer .or assignments .of st.ocks .or b.onds .or .. 
securities where a bl.ock,ed c.ountry .or· bl.ocked nati.onal has 

any interest in the securities. 
Under Secti.on 5 .of Executive Order N.o. 8785, a nati.onal is 

defined as a pers.on wh.o has been d.omiciled in .or a subject citizen 
, .or resident .of a f.oreign c.ountry at any time since the effective date 
.of the Order. Legalistic distincti.ons as t.o'residence, d.omicile, etc., 
are unimp.ortant since the definiti.on is S.o br.oad and all-inclusive 

~ and the P.olicy back .of the Order is,t.o embrace all that may P.ossibly 
c.ome within the sc.ope .of the plan, (When in d.oubt, bl.ock). In 
c.onsidering the d.omicile .of a pers.on the P.olicy has been that any
.one in the United States .on a temp.orary visa, such as visit.or's 
permits .or transit visas, isn.ot c.onsidered d.omiciled in the United 
States. Because the definiti.on is S.o general it includes even citizens 
!.of the United States wh.o may have been residing .or d.omiciled in 
any .of the bl.ocked countries since the effective date .of the Order. 
Furtherm.ore, under this definiti.on a pers.on can be a nati.onal 
.of many bl.ocked c.ountries depending UP.on his citizenship, resi
dence, .or d.omicile in any .of the blocked c.ountries since.the effective 

.' date: And the Order pr.ovides that where a pers.on is a nati.onal 
.of m.ore than .one f.oreign c.ountry he is c.onsidered t.o be a nati.onal 

',.of each foreign c.ountry.GIi 

64NATIONAL UNDERWRITER, June 26, 1941, p. 6. 

6liSection 5 (E). 
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An interesting question arises as to the treatment of a peculiar 
class of European individuals who have been rendered stateless by 
the action of certain European governments. It would seem to 
follow that such an individual has no citizenship so thaI if such 
an individual were declared stateless prior to, the effective date of 
the Order the definition of a blocked national as to such an indi
vidual would have to omit the requirement of citizenship and rest 
simply on residence and domicile.' ' 

Various theories have been advanced as to what the future 
may bring with respect to foreign funds in the United States. It 
has been proposed, that such funds be taken by the United States 
Government and offset as against the balance due from the rt!'spec

tive, foreign countries under the debts arising out of and since 

World War 1.66 Such a result is inconceivable under our con
< 

stitution and 'our system of law and government. .As stated by 
Senator Connally during the debate on the Joint Resolution in 
April, 1940. "There is an international faith in the integrity 
of the United States Government that it will protect and safe
guard and secure property of aliens that is legally and lawfully < 

in the United States.nll7 

As a final word of caution, it must be borne in mind that 'the 
entire subject; the executive orders, the regulations, rulings, and 
licenses are all in a highly fluid state and each and every part may 
be amended, revoked, or cancelled solely in the discretion of the 
government and without aI!y prior notice. . . 

66Foreign Assets in ThiS Country a Problem tQ U. S. Treasury (1940) 20 
BARRON'S 4; Travis, supra note 14. Polk, Freezing DoUars Agai~t the Axis (1941) 
FOR. AFFAIRS 130. . ' . 

6786 CONGo REC., April 29, 1940, at' 7927. Ih this speech Senator Connally stated: 
"But< if we permit foreigners to invest tbeir money h~re we owe them 'some 
duty. We owe a duty to foreign countries; and when the nationals of those coun
tries invest in our securities we owe them at least the duty, if we can exercise it, 
of seeing, that they are not defrauded, that they are not robbed, that they are, 
not 'high-jacked' out of their property. We should do all we can to preserve the 
sanctity of investments if we permit foreigners to make them < here at all. So it, 
seems to ,me this proposed legislation is in the interest of good will and security . 
• • • Why are they now sending gold and securities to the U. S.? Because there 
is ,an international faith i,n the integrity'of the United States 'Government that 
it will protect and safeguard and secure the property even of. aliens, that is 
legally and lawfully in the United States." < 

THE ((RECONSTRUCTED COURT" AND 

RELIGIOUS FREEDOM: THE GOBITIS 


CASE IN RETROSPECT 
.. 
WILLIAM G. FENNELL 

THE appointment of Justice Stone to be Chief Justice of 
United States Supreme Court brings to mind numerous decisi 

'indicative of his liberal philosophy. < Of these none' deserve: 
higher place than his dissenting opinion in the Compulsory} 
Salute case.! 

The majority opinion by Justice Frankfurter and Jus' 
,Stone's dis!,?ent in that case present an opportunity to study 
conflicting attitudes of two eminent jurists-both reputedly " 

I 

the question of the "accommodation" between the c 
stitutional guarantee of religious freedom and the expanding d 

~<fiiJ;:A; trine of the police power, and the scope of judicial review of st 
';~d;i;;f:r legislation· affecting civil liberties. No other recent case afford 

,better opportunity to study the approach of what one might « 

the "liberal democratic" jurist and the "liberal constitutionali 
jurist to the problem of conflict between rights of conscience , 

, the proper demands of the state. The liberal democrat puts c( 
'plete trust in the majority popular will to correct foolish legislat 

. ; - violates the constitutional liberties of the first ten < Arne 
Il).ents, and would reduce the participation of the Supreme Co 
iri· the process of correcting such' legislation to keeping open 

'means by which undesirable legislation may be repealed, such 
the right to vote, to disseminate information, to organize politica: 
and to a.~semble. The liberal constitutionalist, however, while pi 
ing no less importance upon keeping these channels for correct 

..legislation .open, nevertheless recognizes the important role wh 
< Supreme Court has under the Constitution of scrutinizing e\ 

searchingly legislation which, comes within the specific p 
U'UHlons of the first ten Amendments, especially legislation \' 

WILLIAM G. FENNELL, B.A., 1930, LL.B., 1933, Yale University, is a men 
the New York Bar and contributor to various legal periodicals. 
IMinersville School District v., Gobitis, 310 U. S. 586, 601, 60 Sup. Ct. 11 

7 (1940). ' 
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'tachemcnt. One inheres in the vagueness of general terminology. The 
, categories he would create are so broad that they would be given differ
ent meanings by different courts and by the same comt at different 
times. Even so ,they could scarcely give effect to the governing policies 
in the enormous diversity of human affairs. The word contract, for ex" 
ample, covers an immense variety of situations and factors which can
not be given due weight through the usual general rules as to valid 
and effect. To have a just and workable system it is necessary 
the fules take into account the extraordinary variety in possible 
tions. At this stage narrow categories rather than broad ones are 
need of conflict of laws.4 The second difficulty comes from rejection 
the indicated law and consequent continuance of variety in decision 
which, indeed, the system itself envisages. M. Lepaulle would make 
variety possible through the doctrine of public policy. If public 
is broadly interpreted, it would mean an illusion of certainty where 
is no certainty. . , The method M. Lepaulle proposes and the method of narrow 
ures are, however, not opposed or incompatible. Each may have 

'place and through joint efforts on both of them there may be a 
, measurj! of achievement of the author's ultimate desire. 
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JUDICIAL CONSTRUCTION OF THE TRADING 

WITH THE ENEMY ACT t 


Joseph W. Bishop, Jr.* 

HE Trading with the Enemy Act has in modern economic 
warfare two basic objectives: to keep an enemy from using 

his own purposes any property which he owns 'or controls, 
within the United States; and to make that same property 

for the purposes or: the United States. Essentially 
as are these purposes, the Act . perhaps because loosely 

hastily drafted has presented to the judiciary a collection 
knotty problems which are probably not surpassed by those 

under any other statute of its size and weight. It is the 
of this article to discuss some of those problems. 

first purpose, essentially defensive, has been accomplished 
by, "freezing" controls. Freezing, unlike vesting, did 

change the ownership of the property affected, but simply 
wllibited and declared void transfers not licensed by the'Treas

The constitutionality of such prohibition and nullification 

to the usual warning that the opInions expressed herein are not 
those of the Department of Justice. the author cautions readers that 

been largely responsible for the appellate litigation of some of the· cases dis
herein, particularly Clark v. Manufacturers Trust Co. and Matter of Herter, 
has a certain, perhaps inevitable, bias. 

article avoids, insofar as possible, detailed discussion of the history of 
Trading with the Enemy Act. An eltcellent symposium on this and allied topics 

contained in II LAW & CONTEMP. PROS. 1-199 (1945). 
Attorney. Office of Alien Property. Department of Justice. 

1 The basic statutory authority for these controls is § 5(b) of the Trading 
,the Enemy Act, 40 STAT. 415 (1917), as amended, 50 U. S. C. ApI'. § S(b) 

. The basic Eltecutive Order, frequently amended to elttend the controls. is 



liliKV AKU 1..;11'/1 Ki£V JEW [Vol. 62 I949] TRADING WITH THE ENEMY ACT122',1' 723 


of transfers of foreign-owned property is no longer open to ques
 the Alien Property Custodian.4 With the end of shooting war 

tion, and in general the courts have accorded to freezing orders 
 and the gradual return of more or less normal economic condi

the full effect intended by the legislative and executive branches 
 tions, the practical significance of the freezing program to the 

of' the' Government.2 The freezing program, by subjecting to 
 lawyer decreases, and it will consequently not be included within 

licensing and consequent strict scrutiny transactions affecting 
 the scope of this article.1I 


property in the llnited States in which foreigri countries (allied 
 The, vesting of property by the Alien Property Custodian 

and neutral as well as enemy) or their nationals had an interest, 
 achieves the second, or offensive (in the military sense); purpose 

not only prevented the Axis from using'its own property in the 
 of the Trading with the Enemy Act - the seizure and utilization 


, United'States,as a means of obtaining credit and foreif?n exchange 
 of 'enemy property "in the interest of and for the benefit 'of the 

but, more important, seriously interfere<;I with its plans for the 
 United States." It accomplishes this sweeping objective by trans

looting of conquered countries. Without, the freezing controls, 
 ferringthe ownership of the property to the United States', there 

utilization of dollar assets belonging either to' the Axis, its na
 to remain unless the former owner can fit himself into one of the 

tionals, or its victirris would have presented few difficultie's to the 
 sections of the Act which provide for, return. It will be: noted 

q,cute financial intellects in the German Devisenabteilung of the 
 that the scope of the vesting power is considerably' narrower 

Reich Economics Ministry and their Japanese opposite numbers~ 
 than that ,of the regulatory power" for the latter' covers, any 

The imposition of "occupation costs" or the simple pointing of a 
 property, in which a ,foreign national has any, interest, while / 

gun could secure the transfer of interests, in American property 
 the former extends only, to the foreign interest itself 6 - and, in 

to the Axis; "evidences of ownership" so obtained could easily 
 practice, only to en~!!1,Y interests. 

have been exchanged in neutral countries for "hard money." As 
 , The value of the property directly affected by the vesting pro

itwas, few neutrals cared to speculate in evidences of ownership 
 gram, while small by comparison to the sums frozen, can hardly 

which American law declared null and void. ,be described as piddling. As of June 30, 1947, the Custodian had 


At its peak, the program affected property valued at nearly 
 ve,sted German and,. Japanese property valued at $266,017,000 

eight billion dollars; 3 but it is being terminated as rapidly as , 'and had estimated the value of such property not yet vested to be, 

possible, the, general policy being either to unfreeze the assets 
 somewhere between $88,500,000 and $1°3,500,000.7 These fig

altogether or, if they have a genuine enemy taint, to vest them in, 
 ures are, however, deceptively low, for they take no acc{mnt of 

thousands of copyrights and patents - as, for example, the basic 
Exec. Order No. 8389, 3 CODE FED., REGS. 645 (Cum. Supp. 1943) (issued April io, 

1940). For a comprehensive collection of Executive Orders, General Rulings, Gen


4, This policy was expressed in detail in a letter from the Secretary of the Treaseral Licenses and other regulations under the freezing program see DOCUMENTS tr.
ury to the Chairman o.f the Senate Committee o.n Foreign Affairs. See N. Y. Times, fPERTAINING TO FOREIGN FUNDS CONTROL (U. ,S. Treas. Dep't 1946). "j 
Feb.' 3, 1948, p. I, col. 6. By Exec. Orde~ No. 9989~ 13 FED. REG. 4891 (1948) 	 j,2 E.g., Silesian-American Corp. v. Clark, 332 U. S. 469 (1947) ; United States v.' 

~,(issued August 20, 1948), ad!l1inistration of the freezing program was transferred 


Clark v. Propper, 169 F.2d 324 (2d Cir. '1948). Some question has arisen in the 

Von Clemm, 136 F.2d 968 (2d Cir. 1943), cert. denied, 320 U. S. 769 (1943); 

to. ,the Attorney General, as successor to the Alien, Property Custodian. 


courts of New York as to the effect of these regulations on transfers by judicial 
 ' .. : ,5 For a general survey of the wartime operation of the freezing program, se~, 


process, such as attachment or the appointment of a receiver. CI. Singer v. Yoko.' 
 Reeves, The Control 01 Foreign Funds by the United States Treasury, II LAW & 	 !~
;': :CONTEMP. PROB. 17 (1945). 


been criticized by commentators, see Berger and Bittker, Freezing Controls: The 

hama Specie Bank, 293 N. Y. 542, 58 N. E.2d 726 (1944). The Singer case has 

, 6 See Clark v. Edmunds, 73 F. Supp. 390 (W. D. Va. 1947); c/. Clark v. 
j, 

Effects 01 an Unlicensed Transaction, 47 COL., L: REV. 398 (1947), and rejected Uebersee Finanz-Korporation, 332 U. S. 480 (1947), discussed pp. 749-50'in/ra~ .," ' 

by the Court' of Appeals for the Second Circuit. Clark v. Propper, supra.: See, ,7 ANNUAL REPORT, OFFICE OF ALlEN PROPERTY, DEPARTMENT OF JUSTICE, FISCAL 

also Clark v. Chase Nat. Bank, S. D. N. Y;, Oct. I, 1948. The Supreme Court has 
 YEAR ENDING JUNE 30, 1947, 3. The value of vested Italian property never ex· 

granted certiorari in the Propper case, and.it is'possible that such conflict as there "reeded $18,000,000, and its return has now been authorized by CongreSs. Id., at 
 ,
is between the fedenl1 courts and those of New York may be resolved. ' ' 8-9; Pub. L. No. 370, 80th Cong., 1st Sess. (Aug. 5, 1947). Bulgarian, Hungarian,' 	 'f . 	 "' . , '.. ' : i .i~. 

3 See ANNUAL REPORT, OFFICE OF ALmN PROPERTY CUSTODIAN, FISCAL 'YEAR and Rumanian property vested totaled only 'about $5,000,000. ANNUAL REPORT, 

ENDING JUNE 30, 1944, 14; H. R. REP. No. 1507, 17th Cong., ISt Sess. 2-3 (I94r>: 
 supra at 18. 1. 

I,.. 
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patents of I.. G. Farben in the synthetic rubber industry 8 - the 
.dollar value of which the Custodian has preferred not to estimate, 
but which is undoubtedly substantial.9 

. 

Having said so much by way of preface,we may now examine 
in more detail some of the more important and vexing problems 
which have arisen out of the Custodian's exercise of the vesting 
powers conferred on him by the Trading with the Enemy Act and 
by the executive orders issued thereunder.10 It ,will be convenient 
to divide this treatment into two major sections, one dealing with 
the nature of the Custodian's administrative powers, the other, 
with the rights of property-holders affected by the exercise of 
those powers. 

I. THE NATURE OF THE CUSTODIAN'S POWER, 
The urgency of war ~nd the political impotence of enemy 'aliens 

conduced to a gorgeous and rather unusual liberality in the Con
. gressional grant of power to the Custodian. Section 5 (b), as ex

panded by Title III of the First War Powers Act of 1941, pro
vides that "any property or interesiof any foreign country or 
national thereof shall vest, when, as, and upon the terms, directed' 
by the President ... /' 11 There were reasons for making Sec~ 
tion 5 (b) broad. For one thing, it expanded and ratified the' 
freezing controls which were already in effect. For another, the 

8 For a description of, these patents, see Standard Oil Co. v. Markham, 64F. 
Supp. 656 (S. D. N. Y. 1945), ail'd, 163 F.2d 917 (2d Cir, 1947), cert. denied, 333 . 
U. 	S. 873 (1948). 


9 ANNUAL REPORT, supra note 7 at 3, 57, 69. 

10 The Office of Alien Property Custodian was created and authority to exercise 

powers under the Trading with the Enemy Act was conferred upo~ the Custodian 
by Exec. Order' No. 9095, 7 FED: REG. 1971 (1942) (issued March II, 1942), later 
amended by Exec. Order No. 9193, 7 FED. REG. 5205 (1942) (issued July 6, 1942), 
and Exec. Order No: 9567, 10 FED. REG. 6917 (1945) (issued June 8, 1945). By 
Exec. Qrder No. 9788, II FED. REG. II981 (1946) (issued October 14, 1946), the 
Attorney General succeeded to the powers and duties of the Alien Property Custo. 
dian. In this article the term "Custodian" will be employed to describe both the 

~.Alien Property Custodian and the Attorney General as his suc.cessor. 
11 Some idea of the sense of urgency which spurred the Congress 08 as it 

amended § 5(b) may be gathered from the bare statement that on December 18, 
1941, precisely one week after the original bills 'were introduced in the House and 
Senate, it had shot through committees, been debated and passed, and been signed 
by the President. 87 CONGo REC. 9704, 9706, 9753, 9789, 9801, 9828, 9837-46;' 

, 9855"'{;8, 9893~5, 9946-47 (1941); 55 STAT. 841 (1941), 50 u. S, C. APP. § 621, 
(1946). 
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legislative mind was' in a state of great vagueness as to whether 
the World War I Trading with the Enemy Act was alive, dead, 

half-dead 12, and many legislators undoubtedly regarded the 
amended Section 5 (b) as a capsule Trading with the Enemy Act, 
conferring anew any of the old powers which might have lapsed 

and adding some new ones. 
,In practice the question of the extent of the survival of the 

old Act has not proved embarrassing. It seems to have been as
sumed from the first by both administrators and courts that the 
World War I provisions (except such of them as in terms we're 
applicable only to that war) had not been dead but only sleeping, 
and that they automatically became effective upon the outbreak 
of World War II. The President transferred to the new Custodian 
the powers and functions exercised by his counterpart during the 
first World War;I3 the Custodian carefully avoided any implica
tion in his vesting orders and other pronunciamentos that he was 
limiting himself to, Section 5 (b); the lower courts persistently 
cited the sections of the old Act and cases construing it; 14 and at 
length the Supreme Court made it official by holding that the, new 
Section 5 (b) and the holdover sections of the Act were. "parts 

an integrated whole" and that the old sections were to be 
treated as operative, so far as that could be done without defeat.: 
ing the purpose of the later enactment.15 Consequently, it is clear 
that Section 7 ( c),16 as construed by the courts during and after 
World War I, is still in force. While not, so simple, as Section 
5(b), it is rather more explicit, for it expressly provides that the 
Custodian's administrative determination shall be ~conclusive for 
purposes of an initial transfer of possession: "Any money or other 
property including (but not thereby limiting the generality of 

1ll'''Title III of the' bill deals, with the Trading with the Enemy Act,' which 
originally became law on October 6, 1917, during the last war. Some sections of 
that Act are still in effect. Some sections have terminated, and there is doubt as to 
the effectiveness of other sections." 1I: R. REP. No. 1507, 77th Cong., 1St Sess. 

2-3 (1941) . 
. ,'3 Exec. Order No. 9142, 3 CODE FED. REGS. Il48 (Cum. Supp. 1943), ' 

14 E.g" The Pietro Campanella, 47 F. Supp. 374 (D. Md. 1942) ; Draeger Ship
ping Co. v. Crowley, 49 F. Supp. 2I5 (S. D. N. Y. 1943); The·Aussa, 52 F. Supp. 
927 (D. N. J. 1943); Stern v. Newton, 180 Misc. 241,39 N. Y. S,2d 593 (Sup. Ct. 

1943). 
,': 15 Markham v. Cabell, 326 U. S. 404, 4II (1945). 

16 
40 

STAT. 416 (1917}.. as amended, 40 STAT, 1020 (1918), 50 u. S, C. ApI', 

§ 7(c) (1946). 

\ 
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todian's power of summary seizure in two rather common situa-q 1--=t 
tions _ where the holder disputes the Custodian's finding of the 
existence of an indebtedness to an enemy, and where the holder 

asserts a possessory lien on the enemy's property. 
. Both these questions were presented to the Court of Appeals 
for the Second Circuit in Clark v. Manufacturers. Trust CO.,21 
recently decided. The Custodian had found the Trust Company 
to be indebted to the Deutsche Reichsbank in the amount of 
$25,000 and had demanded that that sum be paid over. The'Trust 
Company refused to comply, asserting first, that it was not in
debted in any amount, because its obligation to the German bank 
was more than set off by a claim against that bank; and second, 
that this obligation created a "banker's lien" on the Reichsbank's 
deposit, by virtue of which the Trust Company was entitled to 
retain possession of the money, under Section 8 (a) of the Act. 

22 

The'district court had, without opinion, ordered the 'Trust Com
pany to pay over the sum demanded, with interest at 6 per cent 

from'the date of the demand. ' c; 

The' court of appeals, :remarking that the appeal presented 
"several interesting questions upon which there is' surprisingly 
little direct authority," itself created but little new authority on 
the two principal questions. By holding that a setoff is "tech
nically ... a money demand independent of and unconrieCted 
with the plaintiff's cause of action," 23 the Court felt able to fall 
back onthe well settled proposition that a debtor must pay to the 
Custodian an undisputed debt.24 But, by way of dictum, the court 
said that it would "hesitate" to hold that the Custodian's power 
to' seize money which he determines to be owing to an enemY, 

, 
21 16 

9 F.2d 93 2 (2d Cir. 1948), cert. denied, 335 U. S. 9
10 

(1949)" 
224 

0 
STAT. 418 (1917),50 U. S, C. App. § 8(a) (1946). ' , . 

23 Clark v. ;Manufacturers Trust Co., 169 F,2d 93 2 , 934, 935 (zd Cir. I 948f, 
,ert.denied, 335 U.S. 910 (1949). The court distinguished New York cases which 
had stated that where a bank asserts a setoff against a depositor's claim, "it is 
only the balance which is the real or just sum owing ....." Long Beach Trust 
Co. v. Wars\}aw, 264 N. Y. 331, 334, 190 N.E. 659, 660 (1934) ; Kress v. Central 
Trust Co., 24

6 
App. Div. 76, 79,283 N. Y. 5upp. 467, 47,.1 (4

th 
Dep't· 1935), 

aff'd, 27 
2 

N. Y. 6
2
9,'5 N. E.2d 365 (1936), on the ground that "this language. is . 

appropriate to the cases where it was used but would seem to have little bearing 
on the question now before us." Clark v. Manufacturers Trust Co., supra at 935· 

24American Exchange Nat. Blmk' v. Garvan, 273 Fed. 43 (2d Cir. '19 
21 

), aff'd, 
260 U. S. '7 

06 
(19 

22 
) j Kohn v. Jacob & Josef Kohni 264 Fed. 253 (5. D. N. Y. 

1920), 

, 
\ 

i.. ~ ""4. V_ I94yji-:Lb 
the above) •.. choses in action, and rights and claims of'ev.,ery 
character and description owing or belonging to or held for, by; 
on account of, or on behalf of, or for the benefit' of, an enemy or 
ally of enemy . . . which the President after investigation shall ' 
determine is so owing or so belongs or is so held,shall be con
veyed, transferred, assigned, delivered, or paid over to the Alien 
Property Custodian, or the same may be seized by the Alien Prop
erty Custodian . " 

A. The Power of Summary Seizure 

The Supreme Court, when the World War I Custodian took 
to the courts to enforce his summary demands for possession/7 

showed no disposition to be niggardly in ,honoring this grant of 
power/ for it held insubstance that the 'Cus~odian's suit to enforce 
his danand was tantamount to taking with a strong hand 18 and 
"not to be defeated or delayed by defenses, its only condition 
... being the determination by the Alien Property Custodian 
that it was enemy property." 19 The lower courts gave equally 
short shrift to, attempts to resist or delay compliance with th~ 
Custodian's de~ands.20 

Permissible Defenses. - In the light of this legislative and judi-' 
cial language; it might at first blush be supposed that resistance. 
to the Custodian's summary demand for property which he deter
mines to. be owned. by or owing to an enemy would be a waste· 
of time and counsel fees. In practice, however, some holdersof 
such property - especially banks and large 'commercial organ
izations - seem to have a deep-rooted, probably instinctive,' 
aversion to the handing over of large sums of mo'ney upon the' 
naked demand of a Government agency. In fact,' the tenacity 
of holders I)f vested property and the fertile imaginations of their 
counsel have succeeded at least in casting. doubt upon the Cus

17 Section 17 of the Act gives the federal.district courts jurisdiction to enforce 
the provisions of the Act. 40 STAT. 425 (1917),50 U. S. C. App. § 17 (1946). 

18 Mr. Justice Holmes in' Central Trust Co. v. Garvan, 254 U. S. 554, 566, 
568-69 (1921 ). 

19 Mr. Justice McKenna in Commercial Trust Co. v.,Miller, 262 U. S. 51, 56 
(1923). See also Stoehr v. Wallace, 255 U. S. 239 (1921). 

20 E.g., American Exchange Nat. Bank v. Garvan, 273 Fed. 43 (:id Cir. 1921), 
afJ'd, 260 U. S. 706 (1922); Columbia Brewing Co. v. Miller, 281 Fed. 289 (5th I, 
Cir. 1922); Hicks v. Baltimore & Ohio R. R., 10.F.2d 606 (D. Md. 1926), afJ'd 
mb 110111. Baltimore & Ohio R. R. v. Sutherland, IS F.2d 560 (4th Cir. 1927). 

-------~-~.- ._- ..... ----.. 
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extends toa debt the validity or ,extent of which the debtor does 
not acknowledge.25 What seemed to stick in the judicial craw 
were the "exceedingly drastic" consequences which' such a power 
might entail, and specifically the possibility that one who was in 
fact not indebted might be compelled hastily to liquidate property 
in order to satisfy the Custodian's demand and might thereby 
suffer damage for which the Act provides no remedy. All this may 
be conceded, but there are certain factors -aside from the rather 
plain language of the statute 26 ~ which may make the Custo
dian's position morally as well as legally tenable. In the first 
place, it must be assumed that the Custodian will, as he has .in 
the past,' exercise reasonably the sweeping discretion which Con
gress has given him. After all as a judge of the second circuit 
once pointed out - he could, if he were so minded, "capture 
enemy property with a' sergeant and file or otherwise vi et 
armis," 27 although in practice the Custodian has never called on 
the Military Police to' reason with recalcitrants. Neither would 
he be likely to compel a small debtor to sell his home in order to 
comply with a summary ~emand under Section 5 (b) or 7(c). 
And indeed, in the Manufacturers Trust C.o. case, it is reasonable 
to assume that the Trust Company was, in a position to raise 
$25,000 without recourse to the auction block. '\ 

More important from the Custodian's standpoint.is the con
,sideration that the creation - or even the adumbration - of a 

25 See Clark v. Manufacturers Trust Co., 169 F.2d 932, 935 (2d Cir. 1948), 
cen. denied, 335 U. S. 910 (1949). The United States District Court for Hawaii 
has recently foIiowed this dictum, holding that the Custodian could not summarily 
collect the amount of a debt which he determined to be owingt9 an enemy, when 
the respondent flatly denied the existence of any debt whatsoever. Clark v. Nil, 
Civil No. 837, D. Hawaii" Nov. 19, 1948. This judicial reluctance finds support 
in some World War I dicta by Judge Learned Hand. See Simon v. Miller, 298 
Fed. 520, 523 (S. D. N. Y: 1923). However, Judge Hand did not ,have to face 
the problem squarely in the Simon case, for the Custodian had in fact gotten pos
session of the disputed property and the suit was one which the claimant could 
clearly maintain to recover it, under § 9(a) of the Act. See pp. 749-58 infra. 

26 "Any money •.• owing ... to ... an enemy ... which, the President 
after investigation shall determine is so owing ... shall be ... paid over to the 
Alien Property Custodian, or the same may be seized by the Alien Property Cus
todian ...." 40 STAT. 416 (1917), as amended, 40 STAT. 1020 (1918),501.]. s. C. 
App. § 7«(:) (1946). 

2. Hough, J., concurring in American Exchange Nat. Bank. v. Garvan, '1173 Fed. 
43, 48 (lid Cir. 192r), afj'd, 260 U. S. 706 (1922). See also Garvan v. $20,000 
l!!l!lds" 265 l"~d. 477.. 47~ (2d Cir. _~<;I20), afj'd sub nom. Central Trust Co. v. 
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ground on which to resist his demand for possession threatens to 
"entangle this power in incidental litigations" and thereby hinder 
,the purpose of this part of the Act, which is to "accomplish a swift, 
certain, and final reduction to possession of vast quantities of 
property ,involved in incredible complication of ownership and 
interest";28 for the grounds on which a debt may be disputed are 
many and complex; It may be anticipated that coun_sel of ordi
nary ingenuity will not be at a loss for grounds on which to deny 
indebtednesses which the Custodian has found to exist. 

Moreover, while -the power is drastic, it is far from the most 
drastic of the war p.owers exercised by Congress. A bank com
plaining of the severity of the Trading with the Enemy Act wouuf 
probably receive little sympathy from an individual compelled 
to "comply with the immensely more grievous demand for the 
possible sacrifice of life and limb." 29 Perhaps for reasons such as 
these, two federal courts which have squarely faced the problem 
have taken the statutory language at face value and ordered the 
protesting debtor to pay over .30 

The second circuit, also in the Manufacturers Trust Co. case, 
left equally unsettled the question presented by Section 8 of the 
Act, which provides in substance that any nonenemy «holding a 
lawful mortgage, pledge, or lien, Or other right in the n(lture of 
security in property o(anenemy : .. may continue to hold said 
property ...." The Custodian took the position that t(lis sec
tion was designed not to protect lienors from the temporarY dis
possession to which all property holders are subject, but to ensure 
that an American holder of a possessory lien might, in a suit un
der Section9(a) of the Act, re~over not 'merely the value of his 

28 The quotations, like so many other lapidary phrases in current legal writing, 
are borrowed from Judge Learned 'Hand. See Kahn v. Garvan, 263 Fed, 909, 
916-17 (S. D. N.,Y.,I920); Although written in another context, they are not easy 
to reconcile with the' reluctance to recognize this aspect of the Custodian's power 
which that eminent jurist displayed in Simon v. Miller, 298 Fed. 520, 523 (S. D. 
N. Y. 1923). ' 

29 Judge Learned Hand in Silesian-American Corp. v. Markham, 156 F.2d 
793, 798 (2d Cir. 1946), afj'd sub nom. Silesian-American Corp. v. Clark, 332 
U. S. 469 (1947). 

30 Camp. v. Miller, z86 Fed. 525 (5th Cir. 1923); Clark v. E. J. Lavino & Co., 
72 F. Supp: 497 (E. D. Pa. 1947) ; ct. Miller v. Rouse, 276 Fed. 715 (S. D. N. Y. 
1921) (refusal to consider executor's contention that sum determined to be owed 
to an enemy and demanded by Custodian was really an unexecuted gift rather 

http:standpoint.is
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equity in the property, but actual possession of the whole of the 
property.31 In avoiding the question of the right of a lienor to 
resist the Custodian's summary demand for possession, the court 
was clearly on firm ground, for a «banker's lien" is not in fact a 
lien, but merely a right to setoff,32 and, a fortiori; could not be an 
interest in property of an enemy, given the elementary proposi
tion that funds deposited in a bank cease to be the property ·of 
the depositor the moment they are deposited, so that the relation
ship is that of creditor and debtor rather than that of bailor and 
bailee. Nevertheless, it is to be regretted that the problem was 
not squarely presented, for the question of the right of a holder 
of ·enemy property to plead a possessory lien as a defense to a 
suit by the Custodian to enforce a demand for possession is left 
in almost total darkness. Almost total, but not quite: a dissenting 
opinion in the Court of Appeals for the First Circuit contains 
dicta to the effect that even holders of liens within the scope of 
Section 8(a) must comply with the Custodian's demand for pos

j ,I session, their remedy being a suit to regain possession under. 
I. 	 Section 9(a) ;33 and the umiualified language of Mr. Justice 
!'.;. 	 Holmes in Central Trust Co, v. Garvan: 34 was employed in the 

face of vigorous argument tliat the appellants were within the 
':' 	 class of lienors protected by Section 8 and hence entitled to raise 

a defense against the Custodian's possessory action. Holmes 
ignored dicta in the unreported' opinion of Judge Augustus Hand 
in the District Court which seemed to· favor the proposition that 
a lienor could resist the vesting order. 35 

. The question is one which is bound, sooner or later, to be pre
sented in such form that" decision is inescapable.· The court ,to 

31 See Clark v. Manufacturers Trust Co., 169 F.zd 932, 936 (2d Cir. 1948), cert. 
denied, 335' U. S. 910 (1949). The right to liquidate the security may in itself 
be important, for the lienor, being presumably more familiar with the business, 
may be in a better position than the Custodian to obtain the . full value of the 
hypothecated property. See Mayer v. Garvan, 278 Fed. 27, 35 (1st Cir. 1922). Of 
course, upon liquidation of the security the lienor would be obliged to pay over 
to the Custodian any surplus remaining after the satisfaction of his claim against 
the enemy. 

32 Furber v. Dane, 203 Mass. 108, t17-18; 89 N. E. 227, 230 (1909). See Note, 
38 HARV. L. REV. 800 (1925). 

33 See Anderson, J., dissenting on other grounds in Mayer v. Garvan, 278 Fed. 
27, 35 (tst Cir. 1922). . 

34 254 U. S. 554, 566, 568-69 (I92t); see p. 7z6 supra. 
3a See Brief for Plaintiffs in Error, Marshall. Ro~<p.n :mn Met.z. P. T1!!. r~ntrlll 
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which this happens may well find itself in something approaching 
a quandary. On the one hand, it is a strain on the normal import 
of the phrase "continue to hold" to say that it means to surrender, 
and thereafter recover, possession; on the other, a Congressional 
intent to confer on a mere lienor an immunity from temporary 
dispossession, an immunity which is denied to an outright owner 
of property, would be, to say the least, capricious. Lacking con
trolling precedent, a court might well be required to delve into 

\ the legislative history of the section; The provision seems to have 
been added at the instigation of the New York Stock Transfer 
Association, which feared that otherwise the Act might be open 
toa construction permitting the permanent destruction of pos

3ssessoryrights of American security holders. Such a purpose im

plies a recognition that the Act does require an initial surrender 

of possession at the Custodian's demand. 


Interest on Vested Funds. - The practical significance of these 
questions depends in part upon the answer to another disputed 
point: is the Custodian entitled to recover interest on a sum· de
manded by him, from the da~e of his demand, if the holder refuses 
to comply until ordered to do so by a court? If the X Bank, 
holding a $350 ,000 deposit in the name of Hans Schmidt of Berlin, 
knows that there is no defense· to the Custodian's demand and 
knows also that the demand will bear interest at the rate of six per 
cent 37 from the date of service; it may reasonably be suppo~ed 
that the Custodian's turnover directive will be obeyed with gratIfy
ing promptitude. If, on the·other hand, there are permissible de
fenses, and 'if it costs nothing to try them, the dir!,!ctors of X 
Bank may be expected to.postpone, by the most protracted litiga

th 
.36 See Hearings before Senate Subcommitee on Commerce on Ii. K. 4960, 65

1
Cong., 1st Sess. 59, 160 (1917) ; H. R. REP. No. 85, 65th Cong., 1st Sess. 3 (19 7); 
SEN. REP. No. II3, 65th COJ\g., 1St Sess. 8 (1917). The hypercaution of the stock
brokers may have been founded on the somewhat loose generality that a possessory . 
lien does not survive'surrender of possession. See RESTATEMENT, SECURITY' §§ II,

01
80 (1941); JONES, PLEDGES & COLLATERAL SECURITIES §§ 23,34,40 (2ded. 19 ). 

37 Since the obligation to comply with the Custodian'S demand is created by 
federal law, the rate of interest provided by state. law would not be controlling. 
Board of Comm'rs .v. United States, 308 U. S. 343 (1939) ; Royal Indemnity Co. v. 
United States, 313 U. S.289 (1941). :n is, however, a handy yardstick of fairness 
of which the federal courts may avail themselves. Ibid. j Massachusetts Bonding 
& Ins. Co. v. United States, 97 F.2d 879 (9th Cir. 1938). In most states, the legal 
r"lf': of ;ntr.rr:~t. i~ in the neighborhood of 6%. E.g., N. Y. GEN. Bus; LAW § 37

0 
; 
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tion pc;>ssible, the loss of the revenue from the $350,000. A ma
jority of the second circuit in the Manufacturers Trust case 
(Judge Clark dissenting) reversed the district court and resolved 
this question against the Custodian, principally on the \ grounds 
that the Act does not provide for the payment of interest "or any 
other penalty" in the event of noncompliance with the Custodian's 
demand and that "the summary procedure provided by Section 17 
enables the Custodian, without delay if he immediately invokes 
it, to obtain an or~er directing compliance." 38 

On the other hand, Congressional failure to, provide for interest 
in a statute creating an obligation has been held not to preclude 
the courts from awarding interest on the obligation, pursuant 
to "the historic judicial principle that on~ for whose financial ad
vanta~ an obligation was 'assumed or imposed, and who has 
suffered actual money damages by another's breach of that obliga
tion, should be fairly compensated for the loss thereby sus
tained." 39 The Supreme Court, where Congress is silent on the 
interest question, in effect appraises the Congressional purpose 
to see whether the main purpose of the statute creating the obliga
tion was to enrich the obligee or penalize the obligor. The courts 
will not impose interest on criminal fines/onor even on non
criminal penalties such as those imposed under the Agricultural 
Adjustment Act.41 They will allow interest where the obligation 

42to the United States 'has been created as a revenue measure.
The obligation to turnover property demanded by the Alien 
Property Custodian is obviously not in the I}ature of a fine or 
penalty. The Act may, in fact, be analogized to a revenue meas
ure if one recalls its purpose to compel the use of certaih property 
in the best interests of the United States, and recalls, further, that 
the most recent Congressional amendment in substance provides 
that the proceeds of vested German .and Japanese property shall 
be covered into the Treasury 43 and that the former owners shall 
recover neither their property nor compensation thereJor. The 

38169 F.2d 932, 936 (1948). 

39 See Rodgers v. United States, 332 U. S. 371, 373 (1947) j ct. United States v. 


U. S. Fidelity Co., 236 U. S. 512 (1915) jBillings v. United States, 232 U. S. 261 
(1914) j 	Royal Indemnity Co. v. United States, 313 U. S. 289 (194r). 


40 Pierce v. United Sates, 255 U. S. 398, 405--<J6 (1921). 

41 Rodgers v. United States, 332 U. S. 371 (1947). 

'42 Billings v. United States, 232 U. S. 261 (1914). 

43 62 STAT. 1246 (1948), 50 U. S.C. A. App. § 2011 (Supp. 1949). 
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morals of this confiscation will be discussed below; 44 it is sufficient ~~ 3 
for the present discussion that seizures of enemy property under 
the Trading with the Enemy Act do, under the existing legislative 

redound to the "financial advantage" of the United 

This reasoning is not affected by the fact that the Custodian's 
determination may be wrong and the non enemy possessor of the 
property may be enabled to recover it in a suit under Section 9(a) 
of the Act. The same thing is true of tax procedure, where the 
taxpayer is frequently required to pay first and litigate his rights 
thereafter.45 In this procedure the government is given the right 

possess and use the money during the interim between the 
administrative, demand' for it and the ultimate judicial review of 
the administrative determination.46 Extension of the analogy from 
tax procedure, however, might lead to the result thaLif the gov
ernment were ultimately proved wrong, the holder' of the seized 
,property would in his turn be entitled to interest from the time 
of payment. While· the point has never been decided - and ob

. viously cannot be '\,lntil the courts dispose of the question whether 
the Custodian is entitled to interest in the first place - it might 
be held that a nonenemy who has paid over property to the Cus
todian, with interest, and who has thereafter established his right 
to the property, should recover not only the property itself but 

also at least the interest which he paid.
47 

B. Vesting without Summary Seizure 

So far, we have corisidered. only the most summary type of 
exercise of the Custodta:~'s vesting power - a demand for specific 

44 See p. ,744 infra. 
'.' 45 Phillips v. Commissioner,283 U. S. 589, 595 (1931). ct. Yakus v.' United 

States, 321 U. S, 414, 442-43 (19'44).' 2 
46 See Salaman'dra Ins. Co .. v.·New York Life Ins. & Trust Co:, 254 Fed. 85 , 

860-61 (S. D. N. Y. 1918), which', analogizes the two procedures. 
47 The Supreme Court has held that an American whose property was' seized 

under an erroneous determination that it was enemy property could recover not 
the proceeds of the sale of such property, but also whatever interest was 

. ~ctually earned on the proceeds While' they were in the possession of the Govern
ment. Henkels v. Sutherland, 271, U. S. 298 (1926). If the property is considered 
to have been in the constructive po~session of the Government from the moment 

. of the Custodian's demand, Miller v:,Kaliwerke Aschersleben Aktien-Gesellschaft, 
283 Fed. 746, 75 2 (2d Cir. 1922) j Application of Miller, 288 Fed. 760, 767 (2d Cir. 

3),.the interest awarded to the Custodian· might well be regarded as "earnings"2

within the rule of the Henkels case. 
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'::r ') 4 property, which may take the form of a "res-vesting order," or a 
Uturnover directive," issued subsequent to an order vesting right, 
title, and interest. When the Custodian issues such an order, it 
means that he has determined that a particl!lar thing, is enemy 
property; and for the purposes of immediate possession 'of that 
thing his determination is conclusive, "whether right or wrong," 48 

subject only to the qualifications indicated in the preceding para
graphs. The practical effect of this is that the Custodian has the 
use of the property during the interim between his administrative 
determination of its enemy character and ultimate judicial review 
of the correctness of that determination, every argument about 
the existence or extent of enemy interest in the property' being 
deferred until suit is brought against the Custodian under Sec
tion 9 (a) of the Act. 40 

. Where, however, there is no urgent need for an immediate 
transfer of possession, the Custodian· usually, follows ~ course 
calculated to minimize the dislocation of local judicial proceedings 
and' business, vesting in himself simply' the "right, title and 
interestPof the enemy in and to the property. Under such an 
order, if there be any controversy concerningth~ nature or extent' 
of the enemy's interest in the property, the Cus~odian finds himself 
in much 'the same position that the enemy himself would have 
occupied ---: he is a litigant. As such, he participates in numbers 
of lawsuits differing widely 'from those ordinarily engaged in by 
the Federal Government, for' they may arid often do turn on ques
tions of chemically pure state law. The Custodian, unsupported 
by his hypothetical sergeant and file, has about the same rights 
and duties as any other suitor. 

To this last generalization, however, an important' qualification 
must be appended: the Custodian can, in theory at least, choose 
his own time and - as hetween state and federal court -'- his own 
forum. It has, in fact, been flatly stated that "neither the [dis
trict] court nor any other tribunal in or of the United States 
[has] jurisdiction to compel.the Custodian to come into court 
and ... litigate or forego his demand . , .. He Can use his 
own method of procedure; courts cannot coerce him in limine." 50 

48 Central Trust Co. v. Garvan) 254 U. S. '554, 566 (1921). 

49 E.g., Stoehr v. Wallace, 255 U. S. 239 (1921). See pp. 749-58 infra. 

50 Hough, J., concurring in American Exchange Nat. Bank v. Garvan, 273 


Fed. 43, 48 (2d Cir. 1921). 

"',;)"i~J /,,).,) 
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Since a suit against the Custodian is a suit against the United ,.J,; 

· States,51 any action against him must be brought within the terms 1/
:'" of Congressional consent,52 Section 9(a) of the ACt does not '+:
h'i!'authorize suit unless and until the Custodian has taken possession 

of the property in which the nonenemy seeks to establish an inter " 

est.53 Thus, where the Custodian has vested the right, title and 
interest of an enemy in a piece of property, one who asserts an 
interest adverse to the enemy's in that piece of property cannot 
sue under Section9(a).M Consequently, he must wait for' the 
Custodian to initiate litigation. 

The Custodian's possession of the initiative may n.ot be com
, plete,. however. Section 17 of the Act gives to federal district 
cour-ts plenary jurisdiction "to enforce the provisions of this,Act," 
and .in at least one case this grant has been' held (by Judge 
Learned Hand, reasolling on a "sauce-for-the-gander" basis) to. 
empower the court to· entertain a trustee's suit t.o determine the 
beneficial interests in the trust, where the Custodian had vested 

· the unascertained interest of some of the beneficiaries, but not' 
the trust res itself.55 Moreover, many proceedings in state, courts 
affecting property in which the Custodian has vested an interest, 

· notably prqbate proceedings, are in rem. Since a decree in such a 
suit is binding upon all the world" including persons not within 
reach of the court's process, the fact that the state court could 
not compel the appearance of the Custodian 56 loses some of its 
significance, for practical considerations will compel him to come 
into court and make the most of the interest which he has vested.51 

.51 Banco Mexicano v.. Deutsche Bank, 263 U. S. 591 (1924) j Cummings v. 

Deutsche Bank, 300 U. S. lIS' (1937). See Cummings v. Societe Suisse pour 

Valeurs de Metaux, 85 F.2d 287, 289 (D. C. Cir. 1936), cert. denied, 306 U. S. 631 

(1939). . 


52 Stanley v. Schwalby, 162 U. S. 255, 269 (1896); United States v. Alabama, 

313 U. S. 274, 282 (194Il. 


53 Sigg-Fehr v. White, 285 Fed. 949, 954 (D. C. Cir. 1923) ; c/. Hunter v; Central 

Union Trust Co., 17 F.2d 174 (S. D. N. Y. 1926) j Koehler v. Clark, 170 F.2d 179 

(9th Cir. 1948). ' 


"[bid. 
55 Kahn v. Garvan, 263 Fed. 909 (S. D. N. Y. 1920). It should be noted, how


ever, that the trustee himself asserted no. interest adverse to the Custodian, for he 

paid the money into court and simply requested instructions as to its dispositio'n. 


56 C/.. Propper v. Taylor, 270 App. Div. 890, 62 N. Y. S.2d 60I(ISt D~p't 

1946), r~versing pro tanto 186 MisL72,. 58 N. Y. S.2d '821 (Sup. Ct. 1945>

57 See, e.g., Von Hennig v. Clark, 191 Misc. 261) 76 N. Y. S.2d 350 (Sup. Ct. 

'1948» aff'd mem.) 274 App. Div.' 759, 80 N. Y. S.2d 727 (1St Dep't 1948). The 


" 


http:vested.51


. 
. 

"",.. & ... ,,'" ........ \..L./ L..<.Ll" ..tl....c,.)'" L.:..t

',~ -=t- 3{' • lvu1.()2 

The Supreme Court has finally placed beyond question the right~. 
of the Custodian, at least at any time prior to an adjudication' 

. i'; rem by a state tribunal,to resort to the federal courtsJto quiet 
his title against other claimants. 58 For example, ina recent pro~ . 
ceeding under Section 17, a federal court determined that prop
erty in administration in a state surrogate's court was impressed 
with a constructive trust in favor of ;in enemy to whose interest 
the Custodian had succeeded.59 Such an exercise of federal juris
diction requires neither control over ,the prop~rty nor'interference 
wi th the local tribunal's possession thereof; yet the'state court is 
bound to recognize the right adjudicated by the federal court.60 

Even in his role as private litigant, therefore, the Custodian may, 
if he so desires, avail himself of certain legal advantages accorded 
to the sovereign. . 

~ 

c. ,Interests SUbject td the. Vesting Power 

Adequate consideration of the lilIlits upon the types of enemy 
interests which are capable of being vested by the Custodian en
tails an appraisal of the purposes of the Act. Han interest is not 
within the scope of the Trading with the Enemy Act, a .court in 
which the Custodian seeks tO'assert it may not recognize his title; 
or, if he vests by summary process the res to which the interest 
attaches, he cannot retain it. 

Custodian is authorized to seize property even if it is in the possession of a Court. 

Section 2(0, Exec, Order No. 9193, 7 FED. REG. 5205 (1942). Ct. In re Miller's 

Estate, 193 P.zd 539 (1948) (holding that the Custodian's vesting order divested a 

state probate court of jurisdiction over the subject matter of the vesting order). 

But. c/. Miller v. Clausen, 299 Fed. 723 (8th Cir: 1924), appeal dismissed, 9


26
U. S. 595 (1925). It must be borne in mind that the Custodian may be able to 
foreclose litigation in the state court by the somewhat draconic method of admin
istratively determining the extent of the enemy's interest in the property and 
"res-vesting" that amount. If he thus gains possession of the bone of contention, 
persons asserting interests adverse to the enemy's are relegated to suit in a federal 
court, under § 9 (a) . of the Trading with the .Enemy Act, to establish those 
interests. .. 

58 Markham v. Allen, 326 U. S. 490 (1946). Specifically, the decision affirmed 
federal iurisdiction over a suit by the Custodian to determine the extent of the 
rights which he had vested in a decedent's estate in administration before a state 
court. C/. Clark v. Propper, 169 F.2d 324 (2d Cir.' 1948). 

59 Clark v. Tibbetts, 167 F.2d 397 (2d Cir. 1948). 

60 Markham v. Allen, 326 U. S. 490, 494' (1946). C/. Commonwealth Co. v. 
Bradford, 297 U. S. 613 (1936) (affirming federal jurisdiction over suit by receiver 
of national bank to establish interest 'in mortgage pool administered by slate court 
trustee>. . 
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A recent New York decision, Matter of Herter,61 graphically 
presents the problem. An enemy -owned property in New York. 
Before the Custodian got around to vesting it, the enemy died, 
leaving a widow, also an enemy national, and a will. The will 
left to the widow a sum much less than the share she would have 
taken in the event of intestacy, and the bulk of the property to 
certain nonenemy cousins of the testator. In these circumstances, 
New York law gives to a widow a "personal" right to elect to 
take her intestate share, in derogation of the wil1.62 The C':lsto~ . 
dian promptly vested all the right, title and interest of the widow 
in -the New· York estate of her husband, including specifically 
her right of election.63 The surrogate held, in substance, that since 
the right of election was "personal" to the widow, it could not 
be vested or exercised by the Custodian, or by any person "acting 
in hostility" to her, and that the action of the Custodian was in 
consequence a nullity. 
, The decision presents certain difficulties .. The Act, as we have 

seen, gives to the Custodian the broadest imaginable powers with 
respect to enemy property - it speaks of "any property or inter
est" 6.4 and "choses in action, and rights and claims of every char
acter and description." 65 Of course, some very pretty questions 
might be posed as to what is "property." (Suppose, for example, a 
German film company had contracted for the exclusive services of 
a talented and glamorous actress, on very advantageous terms, 
for a period of year$: could the Custodian vest the enemy's right 
to performance? So 'far, to the regret of his legal staff, that official 
has encountered no such intriguing questions.) . But no silch ques
tion can rationally be raised as to ~he nature of the right of election 

61 193 Misc. 602, 83 N. Y. S.2d 36 (Surr: Ct. 1948), aff'd, 84 N. Y. S.2d 913 
(App. Div. 1st Dep't 1948). 

62 N. Y. DEC. EST. LAW § 18. 
63 Vesting Order No. 8407,12 FED. REG. 1828 (1947), as amended, 12 FED. REG. 

2966 (1947). 
64 55 STAT. 839 (1941),50 U: S, C. App. § 5(b) (1946). 
65 40 STAT. 1020 (1918), 50 u. S. C. App. § 7(e) (1946). It is clear that the 

Custodian may vest and litigate an unliquidated claim for breach of contract. 
E.g., Mutzenbecher v.Ballard, 16 F.2d 173 (S. D. N.Y. 1925), aff'd, 16 F.2d 174 
-(2d Cir. 1926), cert. denied, 273 U. S. 766 (1927); Nord Deutsche Ins. Co. v. J. L. 
Dudley, Jr., Co., 169 N. Y. Supp. 303 (Sup. Ct. 1918) (not officially_ reported), 
aff'd, 183 App. Div. 887, 169 N. Y. Supp. 1I06 (1st Dep't 1918); Rothbarth v. 
Herzfeld, 179 App.' Div. 865, 167 N. Y. Supp. 199 (1st Dep't 1917), aff'd; 223 

N. Y. 578, II9 N. E. 1075 (1918). 

http:election.63
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conferred by the New York Decedent E!?tate Law. Itjs, in effect, 
an option to acquire an intestate share of an. estate and as such 
would seem to be within the scope of the Trading 'Yith the Enemy 

Act. 
It is well settled, at least, that restraints. imposed ,by state law 

on the· alienability of more prosaiC interests in property cannot 
defeat the Custodian's power to vest 66 and, in partictdar, the New 
York courts have sustained the .Custodian's power to vest the 
beneficial interest in a spendthrift trust, notwithstanding the facts 
that under New York law the spendthrift himself could not have . 
alienated his interest, and his creditors could have reached only 
the portion, if any, in excess of what was required to support him 
in suitablestyle.61 The New York Court of Appeals has held that 
an enemy's inchoate right of dower (for which ,the .right of elec.;. 
hon is a statutory subsHtute); could be divested by the Custo
dian.68 But there remains unsettled the quesJion whether an in
terest in property.can be so. "personal" that the Custodian can
not be substituted for an enemy owner. . . . 

A closely allied question is the right of .anindividual testator 
or settlor to condition a bequest or' gift to' an enemy upon the 
enemy's capacity personally to take and enjoy the property. Thus, 
a New York testatrix provided that if, in her. executor's opinion, 
"the transferring of this money lo my. beloved relatives," who 
were residents and nationals of Germany, "shall be frustrated by 
political conditions ~nd laws which substantially deprive my be
loved relatives of the full use. and fruit of such bequests," the 
'exe~titorshould hold the funds In trust until such time as the be
l~ved 'r~latives could en'joy th~ f~ll use and fruit of the bequests. . . 

66 Great Northern.Ry: v.·S~therland, 273 U; S.182, i93-94 (1927); Miller v. 
Kaliwerke Aschersleben Aktien-Ge~ellschaft, 283 Fed. 746, 751 (2d Cir. 1922

). 

67 Matter of Bendit, 214App. Div. 446, 2P N. Y. Supp. 526 (1St Dep't li)25) j 

accord, Central Hanover Bank, & Trust Co.-v. Markham, 68 F. Supp. 829 (S. D.' 
N. Y. 1946). The court . reasoned that the Custodian was not merely a transferee, 

. 	but was actually substituted for the enemy beneficiary in every respect concerning 
the trust. Ct. Great Northern Ry. v: Sutherland, 273 U. S. 182, 193-94 (1927) j 

Keppelmann v. Palmer, 91 N. J, Eq. 67, 108 At!. 432 (Ct. Err. & App. 1919) 
(state legislation in 'conflict with the Trading with the Enemy Act must give' way 

before the federaJ exercise of the 	war power). . 
68 Miller v. Lautenburg, 239 N. Y. 132, 145 N, E. 907 (192~). The common 

law right of dower was' "personal" to precisely the same extent as the statutory 
substitute. Flynn v. McDermott,' 183 N. Y. 62, 75 N. E.·.. 931 (19°5); Camardella . 
v. Schwartz, 126 App. Div. 334, noN. Y. Supp. 6H (2d Dep't i908); see Matter 
of Zalewski, 292 N. Y. 332, '337, 55 N. E.2d 184, 186 (1944).' 

In such a situation as this the Custodian, when ,he has vested ?3q
the right, title and interest of the enemy legatee or beneficiary, 
may make two arguments. In the first place he may contend that 
a sort of statutory transubstantiation has' taken place -" that· to 
all legal in ten ts he has become identified with the eneiny,: so that 
payment to him satisfies the provisions of the will or trust instru
rrient.69 A less conceptual and more practical approach is' em
bodied. in the contention th~t such provisions are simply at~ 

. tempts to evade the Trading with the Enemy Act and hence' are 
void as against public policy.70. The' Custodian inust of course 
contend further that if the condition is considered void, the bequest 
operates as though the condition had been fulfilled, a rather'ques-" . 
tionable contention in those jurisdiCtions which treat gifts' on void 
conditions according to the presumed intent -of the "testator. ' 

Rather surprisingly, considering how' frequently some stich de

vice might have been expected to sugg~st itself to'lawyers drawing 

wills for' testators with relatives in enemy (or potenti~l 'enemy) 

countries, research reveals but two reported cases, both inlowei 

courts.71 Eachinvolved the sort of'artless testamentiuY'provision 

quoted above,and in each case the court ordered immediate dis..: 

tribution to the Alien Property Custodian. ,The moral would seem 

to be that testators, unless' filled' with'riatural love and affectiori 

for the Alien Property Custodian, should not atteinptto leave'their 

property, directly or indirectly, to persons who are, or arc likely to 

become, . enemies' within' the meaning of the Trading with:' the 

Enemy Act. Such devices may eventually be upheld by 'appellate 

courts'; but the' question, is at least doubtful, and -:- until such 

tiille' as it is definitely laid to rest - such provisions are pretty 

iikely to entail complex and costly litigation.12 . 


._: 	 69 CJ. Matter of Bendit, 2I4 App. Div. 446, 212 N. Y. Supp. 526 (1St Dep't: x'925). 
• 70 CJ. Commissioner v. Procter, 142 F.2d 824 (4th CiT. 1944), cert.. denied, 323 

U.· S.· 756 (1944) (holding void as against public policy a condition subseqi.lent 

thil:ta transfer 'should be deemed to be revoked if it· were determined that the 

federal gift tax was applicable) j Matter of. Rosenberg, ;269 N.Y, 247, 199: N .. E. 

206 (1935) (holding that;'regardless of the state's policy on reaching the income 

of a spendthrift trust, a federal tax lien ,could be imposed). .... . 


11 Matter of Reiner, 44 N. Y. S.2d 282 (Surr. Ct. 1943) j Thee's Estate, 49 Pa. 

D.&C. 362 (Orphans Ct. I942). But cJ. In re Thramm's Estate, I83 P.2d 91 (Cal. 

App. 1947). . 


72 Much more difficult problems from the Custodian's ~tandpoint are presented 

by'a testamentary' provision that, if the alien is unable to take' personally at the 

time of distribution, the property shall be paid over to an . alternate, nonenemy, 
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D. "Revenue" Aspects of the Vesting Power 

The Herter case suggests another interesting pr~blem, and one 
which colors strongly the judicial approach to constr\lction and 
enforcement of the Act. The lower court pointed 'out that the 
effect of his holding was to place the prope~ty in the hands of 
American citizens and said that if that were the consequence, 
"no wrong to the United States is done." 73 But this reasoning 

,is not easy to reconcile with one of the basic purposes of the 
Trading with the Enemy Act. Carried to its logical conclusion, it 
would mean that, so long as the property is prevented from being 
used by an enemy government in aid of its war effort against the 
United States - whether by being awarded to the Custodian or 
to some deserving American or left with the enemy subject to 
,ert&in restraints - the essential purpose of the Act is achieved. 
A court with such a view of the statute cannot be expected to dis
play much enthusiasm' when asked to help the Custodian scoop 
up the scattered assets of enemies, some of them widows and or
phans, long after the defeat of Germany and Japan: The jaun
diced judicial eye sees the Custodian as combining the least 
attractive qualities of Shylock, Uriah Heep, and the unreformed 
Ebenezer Scrooge, and tends to construe the Act narrowly against 
this unamiable character. 

This sort of judicial approach was taken by a majority of the 
Court of Appeals for the Second Circuit in Josephberg v. Mark
ham.74 ·X,a naturalized American citizen of Italian birth, re

, turned' to Italy in, 1931 for the sake of his nienJal health. He" 
never came back to the United Statesand,apparently, never fully 
regained his. sanity. In 19,37 he inherited property of substantial 
value located in New York, and in 1939 a New York court, deter
mining him to be an incompetent, appointed J osephberg as his 
committee.' In 1943 the Alien Property Custodian, determining 
X to be an enemy, vested his property. Josephberg brought suit, 
under Section 9 (a) of the Trading with the Enemy Act, to recover 

. 
beneficiary, rather than held indefinitely by the executor or trustee until such time 
as the enemy-'s disability shall be removed. Although there seems to be no re
ported case involving such a provision, several state probate courts have sanctioned 
distribution to the alternate legatee in such cases. 

73 193 Misc. 602, 60!;, 83 N. Y. S.2d 36, 40 (Surr. Ct. 1948), aD'd, 84 N. Y. S.2d 
913 (App. Div. 1st Dep't 1948) ; Stoehr v. Miller, 296 Fed. 414, 425 (2d Cir. 1923>

7415i F.2d 644 (1945). 
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the property. Strictly, the sole question before the Court was the 
correctness of the Custodian's determination that X was an 
enemy. Since, tinder the statute and the executive orders, enemy 
character normally depends upon residence at the time of vest
ing,15 the ultimate question was whether X was a resident of Italy. 
The majority held that he was not, and backed up its conclusion 
with the following considerations: 76 

In determining whether [X] falls within the provisions of the stat
ute . . . ,his physical presence. . . is not decisive. . . . [X's] prop
ertyin New York was in no way threatened with subjection to enemy 
uses by reason 'of his presence in Italy. ' He had no control over it him
self since it was being administered by a committee appointed by the 
New York court; and, consequently, Italy could exercise no control 
over it through the control of him. Furthermore, the New York court 
would not have permitted its use for the benefit of an enemy; ... Such 
use could also have been prevented by a freezing order issued by the 
Treasury.... 

The property being in cash and securities its confiscation was not 
required, as, for instance, is the case of assets consisting of, or controlling, 
manufacturing facilities usable to secure production of materials to aid 
this government in the 'prosecution of the war; and, as a means for the 
purchase of such materials, it was comparatively negligible. 

The purpose of confiscation under the Trading with the Enemy Act 
is either to lessen the ability of the enemy government to make war 
upon the United States by depriving it of the means so to do which 
would otherwise be within its reach or to enhance the ability of this 
country to prosecute the war. . .. , 

When this significance is, as it should be, given to term "resi
dent" in the Trading with the Enemy Act ..',. and in the Executive 
Orders promulgated thereunder, it does not include a citizen in .lX's] 
,situation. 

Judge Clark dissented,saying that "the whole purpose of the 
legislation may be frustrated if courts attempt to decide the valid
ity of seizure upon the equities of individual cases." 77 

The majority opinion amounts to' a holding that an owner of 
property is a "resident" of an enemy countrY only if there is a 
possibility that the enemy government can exercise control of the 

75 40 STAT. 411 (1917),50 U. S: c. App. § 2(a) (1946) ; Exec. Order No. 8389, 
6 FED. REG. 2897 (1941); Exec. Order, No. 9193, § lo(a), 7 FED. REG. 5205 (1942). 

76 15 2 F.2d 644,648 (1945>
771d. at 650.:' 
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property through him, or if the United States (in ,the opinion of 
the court) really needs the property for its war e~ort. The upshot 
is that the enemy's beneficial interest in the prop~rty is left un
disturbed. The result may be defended upon the ground, sketchily 
indicated by the court, that X's insanity deprived 'his physical 
presence of the element of intent requisite to "residence" - al
though it is, as Judge Clark suggested, doubtful whether there 
is any such requirement, if the physical presence be not positively 
against the will of the individuaP8 At least ifne district ,court, in 
another circuit, has "preferred" to· treat the cited language as 
dictum.79 Whatever the possibility of distinguishing the ca,se out 
of existence, it is evident that the quoted considerations were 
fundamental to the court's decision. 
. If the court's basic premise were correct ----, th'a:t the Act has 
~o other purposes than to deprive enemy governments of the 
sinews of. war and to enhance the war-making ability of the 
'united States by making those sinews available to it - its deCi
sion would be' more defensible, although still open to the charge 
that the court substituted its discr~tion for that of Congress and 
that of the President hi deciding what p~operty is needed by the 
United States for its war efforr (Theai'gument that ,X's prop
erty, as a means for purchasing war material,· was "comparatively 
negligible" has not much force in any case - on such reasoning 
many a citizen would be justified in refusing to pay his income 
tax:) But if the Act had no other purposes than these, the vesting 
provisions of the Trading with the Enemy Act would now be quite 
obsolete, for the freezing program - as, the court pointed out
adequa\ely achieved the first purpose, and the war against Ger
many and J apanhas been won. ' 

In fact, as has been indicated, ,the purposes of the Act are now 
much broader. Simply,stated,one purpose is to help the United 

78 An American prisoner of war (to select. an extreme example adduced by the 
majority opinion) would evidently not be a "resident" for purposes of vesting 
under the Act. Ct. Stadtmuller v. Miller, II F.2d 732 (2d Cir. 1926); Vandyke 
v. Adams, [1942] All Eng. I39 (Ch.). The 'Custodian has, of course,' never 
attempted to vest' the proPerty of such 'persons, On the other hand, a British 
~ourt has held under the similar British Trading with the Enemy Act of 
1939 that a British subject, temporarily visiting Jersey and trapped there by the 
German occupation, was a resident in enemy territory within the meaning of the 
Act. However, the question was presented only' collaterally. In re Hatch (de
ceased), [1948] 2 All Eng. 288 (Ch.). 

79 See Blank v. Clark, 79 F. Supp. 373, 377 (E. D. Pa. 1948). 
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States defray some .of the expenses which, although caused, by 143 
the war, did not really begin to accrue until actual hostilities· had 
ended. Moreover, in signing the. Final·Act of the Paris Confer
ence .on Reparations from Germany,80 the United States agreed 
in substance that German enemy property within its jurisdiction 
should constitute' a charge against reparatioris which. might other
wise be claimed from Germany. ' 


There may properly be included among these expenses the cost 

of putting the conquered populations back on their f~et, through 

Marshall Plan aid and, otherwise, and the satisfaction· of war 

claims of American citizens against the Axis powers. In fact, the 

vested German and Japanese property'which. the most recent 

amendment to the Trading with the Enemy Act directs to be turned 

over to the Treasury (instead of being returned to its former own

ers), is to be used to create "a trust fund ,to be known as the War 

Claims Fund," from which some (although notal!) types of 'war 

claims are authorized to be paid.81 ,The act, known as the, War 

Claims Act of 1948, of which this amendment is a part creates 

a War Claims Commission, with authority to receive ahd adjudi

cate v<l,rious classes of claims and to make recommendations to 

Congress as. to the payment of . war claims not provided for by 

the War Claims Actitself.82 Any'surplus would presumably, be 

available for the general purposes of the United States, including 

the defrayment of occupation costs and Marshall Plan aid. 


This is a logical implementation of the genenillegislative intent 

to use vested property "in the interest of and for the benefit of the 

United States." 83 There is no doubt that the seizure and use of 

enemy property in the United States is sanctioned not'only by the 

Constitution of the United States,8~ but by internatiorial law.sl! 


80U. S. TREATY SER., No. 1655 (Dep'tState 1946).
81 
62 STAT. 1247 (1948), so U. S. C. A. App. § 20'12 (SuPp. i949L . ' .. 


82 It should be noted that the decision in the.Josephberg case antedated this 

unequivocal expression of· Congression:!,l intent. " ". . 


83 H. R. REP; No. 1507, 77th Cong., IstSess. 2-3 (194r) j 55 STAT. 839 . (1941),'

50 u. S. C.App. § 5(b) (I) (1946). i.,' ", •. 


84 Miller v. United States .. II Wall. 268, 305 (U. ·S.. 1870). See' McNulty" 
Constitutionality of Alien Property Controls, II LAW & CONTEMP. PROD. 135 
(1945). The author suggests that, even without Congressional sanction, the war 
powers of the president might include the power to seize enemy property .. 1d. at 
137· 

8~ See Rubin, "Inviolability" of Enemy Private Property, II LAW 8l CONTEMP; 
PROD. 166 (1945).' But ct. .Sommerich,·A Briefagain;t Confiscation, id. at 152 
et seq. 

http:Actitself.82
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'¥iIi- Not less important, it seems justified according to the can,ons of 
international morality, despite the lawyer~s instinctive reaction 
against confiscating the property of private persons who may not 
fairly be chargeable with the misconduct of their gov~rnments. 
Perhaps the most persuasive argument advanced is that which 
starts from the premise that the war has compelled allied nations, 
notably France and Great Britain, to seize and liquidate the dollar 
assets of their nationals in the United States in order partially to 
cover essential purchases. It would be an, anomaly if German 

,and Japanese private citizens should emerge from the war with 
their dollar assets intact.s6 Of course, friendly nationals have 
been compensated - after a fashion by, their own govern
ments, in that they have received soft local currency, often at 
an arbitrary and inadequate rate of exchange, for their hard dol
lars; but there is no reason why the German and Japanese gov
e;nments should not do as much after the peace 'treaties have been 
signed; and, indeed, the treaties might so provide. 

Giving due weight to all these considerations, the courts might 
well regard the Trading with the Enemy Act; in its present phase, ' 
as a revenue measure, and enforce it accordingly. Preoccupation 
with .the purely defensive aspects of the Act, is likely to make 
many current cases seem hard; and every lawyer knows the tradi
tional effe~t of hard cases. . 

II. THE RIGHTS OF THE PROPERTY HOLDER 

A. Exculpatory Provisi,ons oj the Act 

A natural and necessary complement to the summary powe'rs 
conferred on the Custodian is a provision exculpating persons 
who obey or act in reliance upon his orders. Section 7 ( e), enacted 
during World War I, provides that "No person shall be held liable 
in any court for or in respeCt of anything done or omitted in 

, pursuance of any order; ru~, or regulation made by the President 
under the authority of this Act." 87 This seems both broad and 
plain, and the courts repeatedly implemented it fully.8s This 

86 See Rubin, supra note 85, at 178. 

87 40 STAT. 416 (1917), 50 U. S. C. App. § 7(e) (1946). 

88 E.g., Commercial Trust Co. v. Miller, 262 U. S. 51 (1923); Great Northern 


Ry. v. Sutherland, 273 U. S. 182 (1927); Columbia Brewing Co. v. Miller, 281 
Fed. 289 (5th Cir. 1922); Miller v. Kaliwerke Aschersleben Aktien-Gesellschaft, 
283 Fed. 746 (2d Cir. 1922). 
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provision was substantially re-enacted in the World War II 
amendment of Section 5 (b)89 with the addition of the words "in 
good faith" after ((done or omitted." 90 While, in general, the 
courts have not discriminated between the World War II provi
sion and Section 7(e ),91 the words "in good faith,", undoubtedly 
somewhat ambiguous in the context, have led one federal court of 
appeals to hold that.the failure of the Japanese officials of a Japa
nese bank in Hawaii to apply for the reissuance of their license to' 
operate - which had been revoked immediately after Pearl Har
bor - showed such a lack of good faith as to render the bank 
liable to its depositors for losses incurred through the bank's sus
pension of operations.92 The net effect of the decision was to 
reduce to the vanishing point the bank's surplu's, which would 
otherwise have gone to American minority stockholders and to 
the Custodian. A mild comment upon this holding, on the facts, 
is that it is unrealistic. It contains the mischievous implication 
that it is the bounden duty of every person affected by a regula
tion or order under the Trading with the Enemy Act to seek to 
evade or resist it by every lawful means, administrative or judi
cial, no matter how dim his prospects of success. Such a result 
would do considerable violence to the fundamental scheme of the 
Act, which is to facilitate the swift and summary conduct of eco
nomic warfare. I 

89 Any re-enactment would seem to have been rather unnecessary, in the light 
of Markham v, Cabell, 326,U. S. 404 (1945). 

90 Section S(b) (;) provides thai "no person shall be held liable in any court 
for or in respect to anything done or omitted in good faith in connection with the 
administration of, or in pursuance of and reliance on, this subdivision, or any rule, 
regulation, instruction, or direction issued hereunder." 55 STAT. 839 (1941); 50 
u. S. C. App. § S(b) (2) (1946). Both this subsection and § 7(e) also provide in 
substance that payment in compliance with the Act, or an order of the Custodian 
shall operate as a full acquittance 'of the obligation of the payor. 

91 See, e.g., Silesian-American Corp. v, Clark, 332 U. S. 469 (1947) (§§ s(b) 
(2) and 7(e) protected a corporation from liability to existing holders of its 
stock certificates arising out of coniplial)ce with the Custodian's demand for the 
issuance to him of new certificates); Alexewicz v. General Aniline & Film Corp., 
181 Misc. 181, 43 N. Y. ~.2d 713 (S~p. Ct. 1943) (the section exonerated an em
ployer who discharged an employee pursuant to 'an order issued under the Act). 

92 Fujikawa v. Sunrise Soda Works Co., 158 F.2d 490 (9th Cir: 1946), cert. 
denied, 331 U. S. 832 (1946); c/. Dezsoll v. Jacoby, 178 Misc. 8S1, 36 'N. Y. S.2d 
672 (Sup. Ct. 1942). 
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B. Representation in Actions to Which the Custodian IS a Party 
, ' 

A knottier problem - or, at any rate, one as to which there 
is'some lack of judicial harmony - is the right of the Custodian 
to be the exclusive representative in litigation of iqterests which 
he has vested, or, as judicial latinists like to put it, dominus litis. 
The divested property holder may well desire to be personally 
represented in the litigation, in the hope that the (property will 
eventually be returned to him. It is inevitable that enemies whose 
interests have been vested will remember the generous attitude 
of Congress after World War 1,93 despite the cold, unsympathetic 
attitude of the post-World War II Congress.94 A person nursing 
such hopes with respect to interests which have be~ri vested may 
·fear lest the Custodian's defense of them iri litigation be insuffi- ' 
·ciently solicitous - especially where theUniied States, in some 
other capacity, has interests adverse to those'vested.95 It is also 
conceivable that a divested enemy, not so sanguine about the 
chances of Congressional return, might prefer to have the prop
erty awarded to an American relative or business associate with 
a claim adverse to his own, rather than to the Government. Such 
a person might regard vigorous litigation of the interest by the 
Custodian as nothing short of officious -, might, in brief, desire 

9a In 1923' Congress authorized the return to enemies of a maximum of $10,000 
.of their seized property. 42 ,STAT. ISH (1923). The Settlement of War Claims,Act 
of 1928 authorized the return 6f 80% of such property, and would have per
mitted the return of it all, had not Germany \velshed on her own obligations to 
Americans. 45 STAT. 254, 50 U. S. C. App. § 9, et seq. (1946). The Joint Resolution 
of June 27, 1934, suspended returns of German ptoperty vested during World 
War 'I. 48 STAT. 1267 (1934). , 

94 The latest amendment to the Act declares that "No property or interest 
therein of Germany, Japan, or any national of either wch country vested in or 
transferred to any officer or agent of the Government at any time after Decem
ber 17, 1941, pursuant to the provisions of this Act, shall be returned to ,former 
owners thereof or their successors in interest, and the.. United States shall not pay 
compensation for any such property ~or interest therein." 62 STAT. 1246 (1948),' 
50 U. S. C. A. App. § lOll (Supp. 1949). 

95 E.g., Hamburg-American Line v. United States, 71 F. Supp. 314 (D. 
Puerto Rico, 1947), afJ'd, 168 'F.2d 47 (1st Cir. i948). Prior to the outbreak of 
war, the United States filed in admiralty a libel for salvage against a German 
ship, in which proceeding the German owners appea.ed as claimants. Thereafter 
the Custodian vested the right, title, and interest of the owners ip and to the vessel. 
The district court, in a curious and somewhat inconsistent order, substituted the 
Custodian as a party in all respects in place of the German owner, but nonetheless 
permitted counsel for the enemy to appear and defend against the libel. 
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an opportunity to present his former interest in its worst light. 
From another viewpoint, restrictions on easy intervention may 
be desirable. Thus, it may occur to a suspicious mind that Amer
ican counsel for enemy former owners are not averse to appear
ing in proceedings in rem and performing services compensable 
out of the res, on the comfortable reasoning that no one save the 
Government will be the poorer thereby. 

Despite these considerations, or perhaps because,:of tnem, the 
Custodian has been intolerant of the presence in court of repre
sentatives of enemies whose interests have been vested. Prior to 
vesting, while the Custodian is entitled to represent an enemy in 
judicial or administrative proceedings concerning the enemy's 
property interests,90 and while his discretion in such . a case is 
absolute,97 he cannot properly object to an appearance 'by an au
thorized representative of the enemy owner.DS Where, ,however, 
the Custodian has vested the enemy's interest, the appearance of 
the enemy in court seems at least anomalous. 

This is so not because the enemy is an enemy,99 but simply be
cause he no longer owns any interest in the property which is the 
subject of the suit, any more than if he had sold or assigned his 

loo
interest. It is a fainWar hnd self-evident principle that one 
who has no interest in property cannot ordinarily participate in 
litigation concerning it/°I and there seems to be no speCial reason 
for according to enemies any 'more favorable treatment than to 
anyone else. The only federal appellate court which has squarely 
considered this problem held that the mere hope nourished by a 

96 Exec. Order No. 9193, § $, 7 FED. REG. 5205 (1942). 


97 See Petschek v. American Enka Corp., 182 Misc. 503, 504, 49 N. Y. S.2d 49 

(Sup. Ct. 1944); Farmers & Merchants Nat. Bank v. Superior Court, .IS0 P.2d 


1
24 ,250 (Cal. App. 1944), afJ'd, 25 Cal.2d 823 (1945); Estate of Ferraro, Orphans 

Ct., Allegheny County, Pa., No. 6I65 (1941). 


98 Cj. Matter of Renard, 179 Misc. 88$, 39 N. Y. S.2d 968 (Surr. Ct. 1943). 
99 The Tradi!lg with the Enemy Act expressly provides that an enemy may 

defend by counsel any action brought against him, although he may not prosecute 
one. 40 STAT. 416 (1917), 50 U. S. C. ApP. § 7(b) (1946). Ct. McVeigh v. United 
States, II Wall. 259 (U. S. I870); Watts, Watts & Co. ,v. Unione Austriaca, de 
Navigazione, 248 U. S. 9, 22 (1918). ' 

100 See Commercial Trust Co. v. Miller, 262 U. S. 51, 56 (1923); Cummings v. 
Deutsche Bank, 300 U. S. lIS, 121 (1937). 

101 C/., e.g., United States v. 422 Casks of Wine, I Pet. 547, 549 (U. S. I.828) ; 
White v. Hardy, I80 Misc. 63,39 N. Y. S.2d 9II (Sup. Ct. 1943), afj'd mem., 266 
App. Div. 660, 41 N. Y. S.2d 210 (1st Dep't i 943 ). 
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divested enemy is not a sufficient interest to give hi~ standing in 
court.102 On the other hand, two district courts in otHer circuits, 

· drawing from the true premise that an enemy may defe'nd a suit 
against himself or his property 103 the fallacious conclusion that 
he may defend an interest in property which he no longer owns, 
have permitted enemy former ~wners to participate in proceedings 
after the Alien Property Custodian had vested their interests and 
intervened.l04 Similarly, the New York appellate division has 
sanctioned the appointment of a guardian ad litem for infant ben
eficiaries (in a trustee's suit for an accounting), despite the fact 
that the infants' interest in the trust res had been vested and was 
being actively represented by the Custodian.l05 On the whole, it 
is probable that the last word on this question has not yet been 
s~oken. In one situation at least, the former ?wner of the prop
erty would seem in fairness entitled to a hearing - where he 
either has commenced or is about to commence proceedings under 
the Act to recover the interest vested by the Custodian. It might 
not normally be practicable to postpone the prqceedings concern
ing the extent of the interest to await the outcome of the litigation 
concerning its ownership; but in such' a case it is suggested that 
the claimant should be allowed to appear as amicus curiae. 

102 The Antoinetta, 49 F. Supp. 148, lSD-51 (E. D. Pa. 1943)" ajJ'd, I53 F.2d 
138,143 (3d Cir. 1945), cert. denied, 328 U. S. 863 (1946Y. 

103 See note 99 supra. 	 . 
104 The Pietro Campanella, 47, 'F. Supp. 374 (D. Md. 1942); United States v. 

The San Leonardo, 51 F. Supp. 107 (E. D. N. Y. 1942). 
105 Matter of von der Decken,' 274 App. Div. 764, 80 N. Y. S.2d 109 (1St Dep't 

1948). Neither the supreme court nor the appellate division wrote an opinion, and 
the ground of the decisi911 is' consequently obscure. No motion had been made to 
drop the infants as, parties, and the appellate court ,may have ,believed that, since 
they were named as partii!s, the 'Civil Practice Act ~ade mandatory the appoint
ment of a guardian. N: Y. CIV.,PRAC. ACT § 1313. A, recent opinion of the New 
York Supreme Court indic;ates that in",0me cases a ,~qardian ad litem ~ay be 
regarded as necessary for the protection of unborn memBers (whose interests the 
Custodian has not vested) of the class of which the enemies\re the representatives 
in 'esse. In re Bank of New York, 85 N.• Y. S.2d 413, 4~4 (Sup. Ct. 1948). 
Where the interests of the enemies are vested' (in the ordmary legal sense of 
the term) and presently payable, the same court has held thaJ vesting by th~ Cus
todian deprives the enemies of any interest in the property so !that they cease to be 
necessary or proper parties and may be excluded. Matter bf Title Guarantee & 
Trust Co. (Winnegge), N. Y. L. J., Dec. IS, 1948, p. 1540; J. Matter ofWinburn, 
N. Y. L. J., Feb. 5, 1948, p. 468., ' 

1.. .l\.."dU1H LI H.li 11 .I. J:t~ J..jl\';l!d~.J. j AL>.lL':I4'1J 

C. 	 Actions to Recover Vested Property: Judicial Review 
tke Administrative Seizure 

Unlike the proceedings which have so far been discussed, pro
ceedings to recover or establish an interest in property which the 
Custodian has vested properly call into question the correctness 
of his administrative determination., Such a proceeding can be 
brought only under Section 9 of the Act. Congress was explicit on 
this point,t°G and the courts' have consistently refused to enter
tain suits which could not be fitted within the framework of that 
section.l07 In effect, the plaintiff in such a suit must establish that 
property seized by the' Custodian (whether an interest or ares), 
~nd which the plaintiff claims, is not enemy property. For exam
ple, the Custodian, determining that Blackacre is the property 
of Hans Fritz and that Hans is an enemy, vests BIackacre. Hans 
Fritz may allege that in fact he was a loyal resident of the United 
States and bring suit to recover his property. Or John Smith, 
concededly a resident of the United States, may bring suit alleg
ing that- Hans Fritz conveyed Blackacre to him in 1939, or, per
haps, that he has a mortgage on Blackacre to secure a past due 
loan to Hans Fritz. Under 'a recent decision of the' Suprem'e 
Court, Clark v. Uebersee Finanz~Korporation/os in fact, any per
son who comes within the requirement of Section 9(a) that he be . 
"not an enemy or ally of enemy," 109 say a Swiss corporation, may 
bring such a suit. . 

This last proposition, apparently so clearly required by the 
la'nguage of Section 9 (a), was decided by the Supreme Court, not 
without'some difficulty. The trouble was caused by the apparent 
conflict between the quoted language of Section 9 (a) and the au
thority, conferred. by the First War Powers Act of 1941,110 to vest 
"any property or interest of any foreign country or' national 

106 Section 7(c) of the Act provides in substance that the "sole relief and remedy 
of any person having any claim" to 'any property seized by the Custodian shall 
be that provided by the Act. Section 9 of the Act is the only one which authorizes 
suit against the Custodian to recover or estal;llish an interest invested property, 

107 E.g., Banco Mexicano v. Deutsche Bank, 263 U. S. 591 '(1924) ; Sigg-Fehr v. 
Wh·ite, 285 Fed. 949 (D. C. Cir. 1923); Crone v. Sutherland: 63 F.2d 895 (D. C. 
Cir. 1933); Von Hennig v. Clark, 191 Mise: 261, 16 N. Y. S.2d 350 (Sup. Ct. 
1947), ajJ'd, 274 App. Div. 759. 80 N.Y. S.2d 727 (ISLDep't 1948). 

108 332 U. S. 480 (1947). 
109 40 STAT. 419 (1917),50 U. S. C. ApI'. § 9(a) (1946), 
110 55 STAT. 839 (194r), 50 U. S. C. ApI'. § 5(b) (1946). , 
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thereof," including friendly and neutral foreign countries. There' 
seemed to be little substance to such authority if a friendly or 
neutral owner could recover his property as soon as vested, and 
the Goverf!.ment in effect argued that the later enactment must be 
construed to have amended Section 9(a) to require that plaintiffs 
show that they ani not foreigners. 

The Court avoided the difficulty by substantialiy rewriting Sec
tion 2 of the statute. Since Section 2 defines the term enemy as 
used in Section 9(a), a broadening of this definition enabled the 
Court to reach the desired result without ignoring the Jact that 
Section 9(a) was limited to an "enemy or ally of enemy." Sec
tion 2 defined "enemy" in substance as any individual (regardless 
of nationality) resident (or corporation incorporated) in enemy 
territory; or resident (or incorporated) outside the United States 
a~d doing business within enemy territory. Under this section, 
th~ Court had previously held that the ownership and control of 
a corporation were irrelevant: so long as it was neither incor
porated nor doing business within enemy territory, it was not an 
"enemy or ally of enemy." 111 Such "rigidity and inflexibility" 112 

was, of course, a standing invitation to adroit German and Japa
nese financial experts, particularly the Germans, who were con
veni~ntly near Switzerland and Sweden. The concealment of 
German interests in the United States was frequently attempted 
through the medium of neutral or American corporations, whose 
German affiliations were more or less camouflaged.1l3 The Court 
recognized thaLSection" S(b), as amended, was intended to plug 
this breach in the nation's economic defenses. But it could hardly 
have that effect unless" the phrase'''enemy or ally of enemy" were 
either given a meaning broad enOugh to p"revent recovery of prop

\ erty 'oy Axis associates in neutral territory or were read out of 
Section 9(a) altbgether. Thus, in effecfthe Court had either to 
rewrite Section 2\,or Section 9 (a). 

Recogni~ing. that ""the" problem is not without its difficulties 
\ . 

111 Behn, Meyer & C~ v" Miller, 266 U. S. 457 (1925); Hamburg-American 
Line v. United States, 277 U. s" 138 (1928). 

112 See Clark v. Ueberse~ Finanz-Korporation, 332 U. S. 480, 484 
113 See ADMINISTRATION} OF WARTI:M:E FINANCIAL AND PROPERTY CONTROLS OF 

THE UNITED STATES GOVE~MENT 29-31 (U. S. Treas. Dep't 1942); Hearings be
lore a Subcommittee 0/ /he Senate Committee on Military Affairs PUTS1lant to 
S. Res. 107 and S. Res. qQ, 79th Cong., 1St Sess. 49, 52,68-69, 564-8$, 969-77, 1063, 

"03-" ('9"); H. R("'" No; ,,,8,7,th C'"8.,.d S,". 3 (,,,6). 

" .J-' 

whichever way we turn," 114 a unanimous Court decided that re- -::f 5 \ 

vision of Section 2 to harmonize with Section 5 (b), as amended 

by the Act of 1941, was the less drastic operation. Accordingly, 

it held the definitons contained in that section to be "merely illus
trative, not exclusionary"; lUi an "enemy taint" would be enough 

to make a neutral, friendly or American corporation an "enemy 

or ally of enemy" for the purposes of the Trading with the Enemy 

Act. Prudently, if tantalizingly, the Court refrained "from defin
ing "enemy taint," for the procedural posture of the Uebersee 

case was such th,at the plaintiff was assumed to be free of any 

enemy interest whatsoeverYs 


It may at least be . supposed that enemy control would consti

tute an "enemy taint." The federal courts have in other contexts 

given some provocatJve definitions of "control," which will prob

ably not be lost upon the Custodian. Thus, it has been remarked 

that "under some circumstances controlling influence may spring 


, as readily from advice constantly sought as from command arbi
trarily imposed"; 117 and under the Publi~ Utility Holding Com
pany Act "control" and "controlling influence" have . been held 
to "include the power to control and the power to exert a con
trolling influence as well as the actual exercise .of such power.", ll8 .. 

And the Supreme Court has emphasized that questions of control 
turn upon "actualities" rather than upon any "artificial test'~ 

114 Clark v. Uebersee Finanz-Korporation, 332 U. S. 480, 488 (1947). 

115 I d. at 488-89. 

116 On remand to the district court, however, it was held that various' factors, , 

1. 


including a "usufructuary" interest in the property by German natio~ls and a cer f 
ttain fishiness in the claimed neutral (Liechtensteinean) status of the owner of the 
~.remaining interest, constituted a sufficient "enemy taint." Uebersee Finanz~Korpo ,,, 

ration v. Clark, 17 U. S. L. WEEK 2394 (D. D. C. Feb. 21, 1949). A curious con l~ 
t:trast to the Uebersee case is furnished by the Court's opinion, handed down f 

the same day in Silesian-American Corp. v. Clark, 332 U. S. 469 (1947). Al ~. 

though not actually inconsistent with the Uebersee case, for it holds only 
that the Custodian may summarily reduce to possession neutral or friendly alien 
property, it speaks of the nonenemy alien's right to "just compensation" for ·the r 

. taking of his property. Id. at pp. 479-80. But such a right would seem not I: 
to exist, or at least to be redundant, if he may recover the property itself in a suit Ir,'1 

Section 9(a) of the Trading with the Enemy Act, for in that case there 
would be no "taking." , . W 

117 See .American Gas & Elec. Co. v. SEC, 134 F.2d 633, 642 (D. C. Cir. 1943), k 

cert. denied, 319 U. S. 763 (1943). ·rr f.l 
118 Public Servo Corp. V. SEC, 129 F.2d 899, 903 (3d Cir. 1942) ; Detroit Edison 

CO. V. SEC, II9 F.2d 730, 739 (6th Cir. 1941), cert. denied,.3I4 U. S.6I8 (1941). 'r~\ r
Ii
I: 
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and are issues "of fact to be determined by the special circum
stances of each ca.se." lID 

At any rate, the llebersee decision insures-that the property of 
genuinely friendly or neutral aliens will not be confiscated. The 
Court's reluctance to. find such a Congressional intent seems justi
fied in the light of recent amendments to the Act which authorize 

- (although they do not compel) the return of vested property to 
"technical enemies" such as llationals and residents of allied or 
neutral countries whose "enemy" status was. involuntarily ac-· 
quired via German or Japanese occupation;120 victims of Nazi 
racial, religious, and political persecution who were similarly en
emies in name only; and Italians, who are considered to have 
restored themselves to the friendship of the United States.l21 

A ne.w twist to the problem of eligibility for return has -been 
given by the most recent amendment of the Act.122 That section 
expressly forbids return of any vested property to any "national" 
(i.e., citizen) of Germapy or Japan. But, it will be recalled, the 
test of enemy status under Sections 2 and 9 (a) of the Act has 
normally been residence rather than citizenship. Thus, a case 
recently decided bX the United States District Court for the 
Southern District of New York presented facts virtually identical 
with those of Josephberg v. Markham 123 ei~ept that the incom
petent whose property had been vested was hdmittedly a citizen 
of Germa.ny. There wasQo doubt that the Custodian had been 
authorized to vest the property) for Section/s (b) authorizes the 
vesting of the property of any "foreig~)lltional;" the question, 

119 Rochester Tel. Corp. v. United States, 309 U. S. 12$, 145 (1939). 
120 "Enemy" status is fixed as of the time of vesting, and would not be affected 

by any subsequent change of nationality, residence, or international relations. Swiss 
Ins. Co. v. Miller, 267 U. S. 42, 44 (1925). In that case, the Custodian' had 
vested the property of a Swiss corporation, after finding that it was doing business 
in Germany and was consequently an "enemy." The corporation attempted to re
cover its property under § 9(a), arguing that it was no longer an enemy because, 
in the first place, it had ceased to do business in Germany and, in the second place, 
a treaty of peace had been concluded between the United States and Germany. The 
Supreme Court reiected both arguments. 

--r"'!-60 STAT. 784 (1947),50 U. S. C. App. § 32 (Supp. 1948). Although § 3'2 
is cast i;'in~retionary language, one district court has recently held that re
turn thereundeI\,is a matter of right, so that the Custodian's denial of a claim under 
the section is subject to judicial review under the Administrative Procedure Act. 
Zander v. Clark, 80 F. Supp. 453 (D. D. C. 1948). The Custodian has appealed. , 

122 62 STAT. 1246 (1948), 50 u. S. C. A. App. § 39 (Supp. 1949). 

123 See pp. 740-42 supra. 
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as in the Uebersee case, was whether he could retain it in the face 
of an action under Section 9(a). In a curt opinion, the district 
court held that, regardless of the incompetent's residence, Sec
tion 39 -forbade the return of his property, and dismissed the com
plaint.124 In effect, Section 39 was held to have amended Section 
9(a) by adding to the category of "enemies" not only those who 
are enemies under Section 2 (as construed by the U ebersee case) 

those who are nationals of enemy countries. Technically, the 
holding would seem to make possible the taking and retention of 
the property of German and Japanese nationals resident in the 
United States; in practice, it may safely be predicted that the 
Custodian will not embark upon any such campaign. 

The Court's decision in the Uebersee case, by permitting the 
Government to . look behind the' corporate veil, opens new vistas 
of "cloaking" litigation. "Cloaking" may be cohcisely defined as ' 
an attempt to cover enemy property in the United States with a 
cloak of apparent nonenemy ownership; and its forms are as 
various as the ingenuity of enemy financial and economic experts 
would allow - which is very various indeed. For example, real 
ownership has been concealed by the use of nominees and the 
elaboration of complex holding company structures; and the 
stock of the top holding companies is often in the form of bearer 
shares, the ownership of which is obviously not easy to trace. 
Control was often divorced from ownership and exercised through 
options, contractual relationships, possession of vital technical 
information, and loyalty (or family relationship) of key person
neJ.125 Despite, the variations of technique, the general pattern' 
is always the same; the Custodian, having determined that cer
tain property or interest therein is really beneficially owned or 
controlled by an enemy, vests it, and is presently sued, under 
Section 9(a) by a virtuous and fearfully indignant American 
citizen (Swiss corpor-ation, Swedish bank) who alleges acquisi. ' 

tion of all the enemy interest, with no strings attached, long 
before the war; and further that the Custodian is arbitrarily, un
lawfully, and unconstitutionally attempting to confiscate the hard 
won property of this sam~ virtuous and .indignant American citi
zen (Swiss corporation, Swedish bank). 

124 Bellman v. Clark, S. D. N. Y., 1948. 

125 See Brief for Petitioner, pp. 14-15, Clark v. Uebersee Finanz-Korporation, 


332 U. S. 480 (1947). 
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A highly typical cloaking case was Kind v. Clark, decided by 
• 	 the Court of Appeals for the Second Circuit.126 A large and long


established German manufacturer owned a subsidiary in 

United States, nominally operated by a closely knit group of de

scendants of an agent of the German company who had settled 

in the United States, but actually controlled by a director of the 

German company whose instructions the Americans invariably 

followed to the letter. The German company owed the Americans 

a sum of money, secured by a pledge of the stock of the American 

corporation, which stock was worth much more than the amount 

of the debt. In 1939, shortly after the outbreak of war in Europe, 

the Germans purported to transfer all the stock outright to the 

Americans in exchange for the. release of the indebtedness. But 

correspondence between the parties showed plainly a secret under

startding (which they called a "gentlemen's agreement") that the 

Americans would hold for and eventually pay over to the Ger

mans the difference between the true value of the stocks and the' 

amount of the debt: in other words, that the Germans should 

retain their equity in the pledged shares. As the German director 

expressed it in one of his letters, the shares were to be transferred 

to ostensible American ownership "in order that the enterprises 

over there could be saved from a foreign seizure." Unfortunately 


from the standpoint of the American cloaks _ the Germans, 
. who had the nationalta~te for comprehensive records, who did 


not foresee the result of the war, and who did not, perhaps, wholly 

trust their American confederates, preserved all this interesting 

correspondence in files which eventually. became available to 

American occupation forces. In the light of these records, and 

having regard to certain unbusinesslike .aspects of the deal Con

sidered as an ordinary commercial transaction, the court of ap

peals had little difficulty in deciding thaf the ostensible transfer 

was a nullity, because neither party had the intent necessary to 

validate the "sale." Consequently the stock was stilI enemy prop

erty and fair game for the Custodian. The same result would 
have been'reached by a slightly different route had the Court de
cided that the Germans' continued control over the property left 
it still enemy property, for the purposes of the Trading with the 
Enemy Act. It is noteworthy that prize cases invariably make 

1 
126 6r F.2d 36 (2d Cir. 1947), cert. denied,,332 U. S. 808 (1947>

.~~ 
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control, rather than common law rules as to passage of title, the 
test of the.enemy character of property.127 

All this, of course, was almost a pure question of fact - the 
true intent of the parties - and so, in essence, are most of the 
reported cloaking cases.128 But the Government, by petition for 
certiorari from the opinion of the court of appeals in the Kind 
case,129 attempted to raise a: significant question of law. The 
court of appeals, while holding the transfer to be a nullity, held 
further that the Americans consequently retained their secured 
claim against the Germans a~d hence retained and could enforce 
a lien on the property vested by the Custodian.lso The Govern
ment sought to contend, in substance, that the American cloaks 
had lost even the right to enforce their original lien. Moreover, 
there were fairly strong 'grounds for this position. 

In the first place, suits under Section 9(a) are, by the terms 
of that section, "in equity." One who has been engaged in a sin
cere and industrious effort fraudulently to circumvent an impor
tant federal statute' may well be thought tohave dirtied his hands 
in the process. There is a solidly established corollary of the 
clean~hands doctrine, applied in a variety of situations, that one 
who has misused his property. in the .attempted perpetration 
of a fraud cannot invoke the aid of equity to enforce his 
rights in that' property 131 - a doctrine which is applied with 
particular breadth and vigor where the public (or the Govern
ment) is the intended victim of the misconduct, so that "the finan
cial element of the transaction.is not the sole or principal thing 
involved." IS2 In Standard Oil Co. v. Clark/3s however, the second 

127 See, e.g., The Benito Estenger, 176 U. S. 568, 578-79 (1900). Judicial use 
of control as the test of taxability also affords a paralleL Ct. Helvering v. Clifford, 
309 U. S. 331 (r940). 

128 For other typical cloaking cases, see Standard Oil Co. v. Markham, 64 F. 
Supp. 656 (S. D. N. Y. 1945), afJ'd sub nom. Standard Oil Co. v. Clark, 163 F.zd 
917 (2d Cir. r947), cert. denied, 333 U. S. 873 (1948); Brassert v. Clark, 162 
F.2d 967 (2d Cir. 1947). 

" 129 Clark v. Kind, 332 U. S. 808 (1947). 
130 Clark v. Kind, 161 F.2d 36, 47 (2d Cir. r947). 
131 Ct., e.g., Milwaukee & Minn. R. R. v. Sautter, 13 Wall. 517, 523 (U. S. 

1871); Commonwealth Finance' Corp. v. McHarg, 242 Fed. 560,571 (2d Cir. 1922); 
Baldwin v. Short, 125 N. Y. 553, 560, 26 N. E. 928, 929 (1891). 

132 Pan American Co. v. U~ited States, 273 U. S. 456, 509 (1927) j Worden v. 
'California Fig Syrup Co., 187 U. S. 516 (1903); Morton Salt Co. v.G. S. Sup
piger Co., 314 U. S. 488, 493-94(1942). 

133 163 F.2d 917 (2d Cir. 1947), cert. denied, 333 U. S. 873 (1948) .. 
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~(, circuit rejected a contention that the plaintiff's unclean hands 
deprived it of the right to sue under Section 9 (a), pointing out • 
that "nowhere in the statute is there wri~ten any restriction of 
the right to the return of property or any enlargement of the 
Government's power of seizure because of violation of law in the 
claimant's original acquisition of it." 134 But this language re~ 

fer red to a contention that, even if Standard had genuinely become 
the owner of some of the property in suit, through agreements 
made long before the war, it had done so as part of a conspiracy 
to violate the antitrust laws. In the Standard case, it was pot . 
necessary for the court to consider the effect of unclean hands 
acquired in the attempt to cloak enemy property, for, having 
found that this transaction was a nullity, it could notin any event 

. return to Standard property of which that corpQration had never 
tbecome the true owner. A rough analogy to the situation in the 
Kind case would have been presented if, for example, Standard
in order to provide corroborative detail lending verisimilitude to' 
an otherwise bald and unconvincing transaction- had purported, 
in exchange for 1. G. Farben's property, to assign to 1. G. 
patents,and if the Custodian had vested those patents. If the' 
transaction were a sham, equitable ownership would remain 
Standard; but could it have invoked equitable process to reassert 
that ownership? There appears to be no definitive answer to this 
question, but one is suggested by an aspect of the court's decision 
in the Standard case. 

As part of a prior consent decree, the Standard companies had 
been ordered to place certain of their patents in. an American 
corporation, Jasco, Inc., which was declared in the consent decree 
to be wholly owned by Standard. In the Section 9(a) suit, Jasco 
was found to have been half owned by 1. G. Farben, and hence 
by the Custodian through his vesting order. Standard thereupon 
asked the 9 (a) court to direct ni~t' the Custodian should not get 

, I 

any of the royalties from the Standard patents which had been 
placed in Jaseo by the conserit decree. The court of appeals 
denied any relief on the ground \~at Standard's predicament was 
the result of its own attempted fl-aud on the Government. The 

. "
hypothetical situation is perhaps more favorable to the Govern
ment's contention than is the situation in the Kind case, however, 
since in the former Standard is attempting to assert the nullity of 

134163 F.zd 917, 926 (2d Cir. 1947). 

~';J,';JJ 1:;)1 

its own transaction, whereas in the latter it is the Government 
which is asserting that the transfer is void . 

This clean-hands principle interlocks neatly with an ancient rule 
of prize law - a closely related field - that one who has mis
used his. name and property in order to cloak enemy property 
cannot, wh,en the cloak has been thrust aside and the property 
seized, recover his own property employed in the "iniquitous ad
venture." 135 There seems good reason to deal with the subtler 
financial blockade runners of modern war in much the same man
ner. Indeed, Section 16 of the Act 136 provides that any prop
erty - presumably including American property - "concerned." 
in a willful violation of the Act or of the regulations issued there
under shall be forfeited to the "Qnited States. Apparently this 
sweeping sanction has never been invoked, but it offers intriguing 
possibilities. How much of the property of the Standard Oil Com
pany of New Jersey, for example, might have been held to be 
"concerned" in its unsuccessful efforts to cloak the American 
assets of 1. G. Farben? The subject is one on which attorneys 
for cartel-minded corporations may well pause to ponder. 

A collateral question, adumbrated by the decision in the Stand
ard case, is the status of a nonenemywho has, in effect, been' 
the agent of an enemy in a cloaking transaction. The executive 
order implementing the Act defines "national of a designated 
enemy country" to include any person whom the Custodian deter
mines to be "controlled by or acting for or on behalf of [includ
ing cloaks' for] a designated enemy country or a person within 
such country." 131 Thu's, Judge Clark indicated/3s Standard's 
concealment of 1. G. assets after Germany's declaration of war, 
might have made it an "enemy" for the purposes of Section 9(a). 
The court's view of the case made the question academic, for 
to the extent that Standard genuinely acquired the ownership of 

135 See, e.g., The Saint Nicholas, I Wheat. 417,431 (U. S. 1816) j The Fortuna, 
3 Wheat. 236, 245 (U. S. 1818) j Carrington v. Merchants Ins. Co ... 8 Pet. 495. 
520-2 I (U. S. 1834). 

136 40 STAT. 425 (1917), 50.U. S. C. App. § 16 (1946). 
137 Exec. Order,No. 9193, par. lo(a) 0), 7 FED. REG. 5205 (1942); ct. Exec. 

Order No. 8785, par. 5E(iii), 6 FED. REG. 2897 (1941), which, for the purposes of 
. the freezing regulations, in substance defines "foreign national" to include any 

person to the extent that he has been acting directly or indirectly for the benefit 
of or on behalf of a national of. a foreign country. 

138 See Standard Oil Co. v .. Clark, 163 F.2d 917, 925 (2d Cir. 1947), cert. denied, 
333 U. S. 873 (1948). 
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1. G.'s property, it was acting for itself. But, as above indicated, 
if its concealment of 1. G. assets had been accomplished in part

• 	 through a colorable transfer to 1. G. of some of its own United 
States property, as was the case in Kind v. Clark, this question, 
as well as the problem of the 'effect of unclean hands, would have 
been squarely presented. In at least one case, it has been held 
that the Custodian was authorized to seiz~ the stock of an Amer
ican corporation, owned by an American citizen, but operated by 
him in the interest of a German concern.13\) 

Section 9(a)' raises, or has raised, a number of other questions, 
some of which have been laid to rest within the year or so by 
legislation. Thus, for example, Section 34 now affords an exclu
sive method whereby American creditors may reach the vested 
assets of enemy debtors, thereby obviating the World War I 

'provisions of Section 9 (a), which authorized suit by such credi
tors.l4° Secured creditors, who may be said to have an interest 
in the vested property, have still a cause of action under Sec
tion 9 (a), and hence there may be anticipated a rash of suits 
under that section alleging the existence of various species of liens 
on vested property.I4l 

CONCLUSION 

It has been the purpose of this article briefly to outline some 
of the intricacies of judicial construction of the Act as it now 
stands, rather than to consider potential. amendatory legislation. 

_/' 	 There is a temptation to end the discussion in facile fashion by 
briefly recommending legislation designed to cure all, the ills of 
the world, or at least that portion of them which arises from the 
ambiguities and inconsistencies of the Trading with the Enemy 
Ad, as amended and judicially construed. Perhaps some such 

139 Draeger Shipping Co. v. Crowley, 55 F. Supp. 906 (5. D. N. Y. 1944). 
140 Prior to the enactment of § 34; Pub, L. No. 671, 79th Cong., zd Sess. (1946), 

the Supreme Court had held that these provisions of § 9(a) had continued vitality, 
despite a time limitation contained in § 9(e), which limited claims thereunder to 
those owed· to or owned by the claimant prior to October 6,1917. Markham v. 
Cabell, 326 U. S. 404 (I945). After the enactment of § 34, Cabell's suit under 
§ 9(a) was dismissed on the ground that the new ·section was the exclusive remedy 
for American credito·rs. Cabell v. Markham, 69F. Supp. 640 (5. D. N. Y. 1946), 
aff'd sub nom. Cabell v. Clark, 16z F.2d I53 (2d Cir. 1947). For a comprehensive 
description of the new remedy, see Mason and Efron, The Payment 0/ American 
Creditors from Vested Assets, 9 FED. BAR J. 23'3 (1948). 

141 Cf. Cabell v. Clark, supra note 140. 

~ ....,~-

legislation is or may ·be desirable, but I am beginning to suspect TS~ 
that the complexity and unpredictability of the situations and tac. 	 . 

tics with which the Act is designed to deal make the filling up of 
its interstices a job more suitable to the judicial than to the legis
lative process. Certainly, a little more judicial uniformity would 
be desirable. Judicial interpretation in ten circuits and eighty-odd 
districts (not to speak of occasional swipes at the statute by the 
courts of the forty-eight states) has proved the hard way to forge 
a sword of economic warfare; but it may be the best. . 

http:concern.13
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/ I 

Article IV, paragraph 3 of the Potsdam Agreement provides:' 
"The reparation claims of lhe United.' -States, 

other countries entitled to reparations shall be met 
and from appropriate German external assets."2· 

the United 
from the 

Kingdom and 
western zones 

In his report to the nation on the Berlin (PotSdam) Conference, 
President Truman .appropriately remarked: 

"No one can foresee what another War would mean to OUr cities and to. our 
own people. What we are doing to JaPlin. now-even with 'the new atomic 
bomi>--is only a small fraction of what would happen to the world in a third 
world War.n" 

So much law has gone by the board because of the hysteria engendered 
by the so-called second World War that it is impossible to say that any 
legal institution, no matter how well fortified, will resist the impact of 
belligerent action. That self-restraint, which is the mark of civilization, 
has been dissipated under the stress of modern war, John Bassett Moore. 
has remarked: 

'Dr. Edwin Borch.rd, Justus S. Hotchkiss Professor of Law. Yale Law School. Inter~ 
nationally known authority in the field of international law. Author and contributor 
to 'many American and European legal periodicals. 

'(1945) 13 DEP'T. 01' STATE Bun: 157. 

*To show the curious ideas which were entertained on the subject of making peace, 
'I\'e find under th~ head. of "Political Principlesu the follOWing ~ragraph: "To convince 
Ih. German people that they bave suffered a total military defeat and that they cannot 
escape r~sponsibmty (or what they have brought upop themSelves, since their own ruth
16s warfare and the fanatical Nazi resistance have destroyed German economy and made'. 
,ha.s and suffering inevitable." [d. at J55. The knowledge that tbese conditions might 
Jpread to all Europe increases enormously the American burden, jeopardizes the safety 
or eyery int.ergovernmental loan made, and does not promote the hope ·of a restoration 
.f trade or lilting of trade barriers. 

'Id. at 208. 

fMooRE t INTERNATIONAL LAW AND SOME C,,!RRENY- ILLUSIONS (New York, 1924) 24. 
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"Of all the illusions a people can cherish, the most extravagant and illogical, 
is the supposition that. along with the progressive degradation of its standards 
of conduct, there is to go a progressive increase in respect for law and morality:" 

War is increasing its pace as well as its devastation, until all modem 
civilization is now definitely under a threat of dest.ruction. It 
fore quite consist~nt with current trends that many 
should be afforded for doing away with the well established rule that 
private property of the enemy shall be protected' against confiscation. 
The Treaty of Versailles, Article 297, left confiscation optional; 
Potsdam declaration seems to make it somewhat more obligatory. 
change, it, is to be feared, marks the deterioration in legal and 
conceptions between the two wars. 

Mr. Seymour J. Rubin, United States representative in, the Allied
neutral negotiations on the subject of German external aSsets and related. 
problems,& believing Alexander Hamilton to have been quite wrong in his ' 
opinion on alien property, furnishes a number of 'reasons or, rationali
zations in his article entitled '" Inviolability' of Enemy Private Prop
erty,"", as to why it is now proper to 'confiscate private property.' 
probably true that the Nazi government employed much ,private property 
for public purposes, and there would be a justification for withholding 
'ihat .property, if proved to be Nazi-owned, from return. 
of the. private property in this country was doubtless in~ested for 
same reason that private property' exists, namely, as a source of wealth 
and income to the owner .. 

John Bassett Moore, tracing the administration of the' Trading with' 
the Enemy Act in the' first war from that of trusteeship to 
occasional spoliation, remarked:" 

"In the original statute the function of the alien property custodian 
defined as that of a trustee, SubsequentlY"however, there came a special 
lation, marvelously brilliant but perhaps not divinely inspired, of the staggering 
discovery that the foreign traders and manufacturers whose property Iiad heeD 

'Mr. Rubin has been appointed as successor to Mr. Randolph Paul and will presumably 
have charge of the negotiations with neutral countries to effect an expropriation 
private property of Axis nationals, 


"Rubin, "["violability" of Enemy Privote Property (1945) 11 LAW & CONTEM., 

166, 


'Mr. Rubin does not like the word "confiscation/' though no other word so 
scribes the expropriation without compensation of private resources, nor does 
the words uprivate property." No more do the' Soviets like this term I and 
shown their contempt for the institution by wholesale expropriation. 

'MOORE, o'p, cit. supra note 4, at 12. 

>'
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laken over had made their investments in the United States not from ordinary 
, motives of profit but in pursuance of a hostile design, so. stealthily rursued 

that it had never he fore been detected' or even suspected, but so deadly in its 
effects that ,the American traders and manufacturers were eventually to be 
engulfed in' their own homes and the alien plotters left in grinning possession 
of the ground, Under the spell engendered by this agitating apparition, and 
its ratriotic call to a retributive but profitable war on ,the malefactors' rroperty, 
substantial departures were made from the' principle of irusteeship." 

We are now informed that the established rule of 19th century law 
guaranteeing the immunity of alien private property ought to disappear 
-presumably with other rules of law-and that it is now proper to 
expropriate the property; thus impoverishing further the unlucky owner 
and leading to results which are not thought through. It is admitted that 
the rule of immunity 'grew with international trade, but the conclusion 
is not drawn that the abrogation of the rule of immunity will stine 
international trade. In fact, it seems to be overlooked that rules of 
inter~ational law were based on their economic foundation, and th.it 
with the violation of the rule will also go those economic purposes 
which it was designed to safeguard, rr it becomes an established fact 
that the safety of private property depends upon a preponderance of 
force alone, and can no longer rely, upon law for its protection, the fi
nancial community must prepare itself for further wars, for an end of 
all'talk of disarmament, for' the axiom that it is safer to invest 'in a 
weak than in 'a strong country, and for the uncompensated encroach
ment upon 11 billions of American property abroad. Economic are 
stronger than political enmities, and cine can never tell what will happen 
to a foreign investment that no longer enjoys legal protection, Besides, 
the Eastern peoples w!Jo are being taught the lesson of confiscation' by 
the West, will profit by 'the 'example and are not likely to draw those 
fine distinctions between natiomilities upon' which the West has prided 
itselL Whether anytliing will be recovered depends entirely' upon acci
dent. I have before me a resolutjon: of the National Foreign Trade 
Council objecting to the seizure of American property abroad as war 
booty or reparations and for other purposes-:-a practice in which. the 
Russian Government' seems to have indulged rather promiscuously and 
freely. It is said:9 

"At the close of hostilities, there existed .in Europe considerahle property. 

"N. \', Tir.ncs , May 29, 194:6, 'p, 29, col. 2. Ruolulion on the PrOltcn~1I oj American 
FMrign Property .dopted by the Board of Directors of the National Foreign Trade 
Coundl, Inc., May, 1946, p: 2. ~ 
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owned by American citizens and corporations, a substantial amount of which 
was located in Germany and in Eastern and Southeastern European countries 
generally. . . . In some cases the property has been seized as 'war booty' 0, 

reparations. In other cases, nationalization programs have engulfed American 
properties, while in 'still other instances, repossession or use has been prevented 
or impaired through stultifying regulations and controls. 
, "The ,loss or prospective loss of this American property is' of direct interest 
to the American taxpayer because of the result, both immediate and long. range, 
which. such loss may produce. . . . Apart from the problem of individual fi· 
nancial loss, the long· range position and prestige of the United States in the 
areas concerned ,will be' impaired by the loss of the properties in question, 
Moreover, should American. property rights abroad be subordinated to tern: 
porary political considerationS, the impact upon the flow of private investments 
abroad, both as to volume ,and. direction, may be serious;" 

II 

It is true that in, ancient times distinctions· between combatants and 
non-combatants were not made, and private and other property was 
confiscated just as the enemy nationals were either killed or enslaved. 
Not much property was found abroad. But we had ,assumed that we 
had advanced beyond ancient times, whereas the Potsdam declaration 
has implications indicating that the progress 'of civilization has come 
to an end, and that under the passions aroused by war we must return 
to ancient times. Even in Magna Carta, 1215, the interests of trade 
had prohibited an outright confiscation Gfthe enemy property, for' the 
enemy merchant was to be dealt with on a baSis of reciprocity. In 
.later years the rule of immunity in the interests of trade was more com
pletely observed until it finally established itself as international law, 
first by treaty, then by custom, throughout the 19th century. The old 
practice 'of confiscation was de'nounced everywhere as a relic of bar
barism., It was not thought possible that the h!lman race would so far 
forget itself as to recur to the practices of ancient times. Yet that is 
the situation we confront and rationalizations are afforded as to why 
the new practice of confiscation is most desirable. John Bassett Moore 
has wisely, remarked: lo 

"The world never will be rid of the problem of preserving its elementary 
virtues. Three hundred years ago Grotius declared that" as he who violated 
the laws of his country for the sake of some present advantage to himself, 
'sapped the foundation of his own perpetual- interest, and at the same time 
that ,of his posterity,' so the people that 'violated the laws of nature and 
nations' broke down' 'the bulwarks of its future happiness and tranquillity.''' 

to:MOORE, loe. cit. 'supr4 note 4. 

~ 
l 

,I 
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Mr. Moore adds, quoting Alexander Hamilt~n: II 

"No less pertinent is the confession of Alexander Hamilton, made a century. 
and-a-quarter ago, that, serious as the evil of war had appeared to him to be, 
,yet the manner in which it might be carried on was in his eyes 'still more 
formidable.' It was, said Hamilton, 'to be feared that, in the fermentation 
of certain wild opinions, those wise, just, and temperate maxims, which will 
forever constitute the true security and felidty of a state, would be over
ruled,' and that, onc violation of justice succeeding another, measures would be 
adopted which even might 'aggravate and embitter the ordinary calamities of 

. foreign war.' n 

Th'is ,deterioration has gone so far as to compel neutral countries to 
surrender property which the belligerents regard as belonging ,to enemy 
nationals.a ' 

We are informed, -first, that the admitted rule of immunity is not 
clear, since American courts during the 19th century have uttered dicta 
supporting the ancient practice of confiscation. It is not 'observed, how
ever, that practically no case oJ confiscation is known in the 19th cen
tury, 'that Congress has carefully avoided such .implication, and that 
the Supreme Court has condemned it in ratio decidendi.ls Utterances 
of uncertain tenor would doubtleSs be made of any rule which has,been 
in process of evolution during the' centuries. Courts, ought to be at 
least as careful as Congress in observing the obligations of statesmanship. 

We are next informed that the private property of nationals ,abroad 
is subject to requisition by the nation and ,the example is cited of British 
expropriation against compensation of part of the property of their 
nationals in the United States, The difference lies in a confiscation by 
the country in which ,the investment is made and it requisition against 
compensation by the alien's' own country. Besides, the British requi

"!d. at -24,25. 

UAg~eement with Switzerland providing for surrender of 50 percent (250 million Swiss 
franc.) of the Gennan property belonging to non,residenls, plus $58,140,000 in gold, 

. ,igned May 26, 1946. It is understood that the gold is considered Nazi loot acquired 
from France. Why the Uniled States, should assume the onus of 'undertakin~ this dis
lasteful b'usiness lor alt the Allies, for Ihe benent or a reparation pool «(1946) 14 D"p'r 
OF STATE BULL. 114) is not known. SWitzerland is to retain 250 oOo,()(X) francs and 

t

about 32 million dollars in gold to "liquidate its own debts frozen in (krmany. The 
owner is to receive German marks, presumably at the official exchange rate, for his Swiss 
(ranc assets. Why German nationals are' still prohibited from lrad'jng with Sweden and 
SWllzerland, and, why the neutral blacklists are still kept in forc~vcr a year after VE 
Day-is unknown. The financial injury to neutrals m!lst be considerable. 

"Brown v. Uniled Stales, 8 C.~"cn 110 (U, S, 1814); United States v. Percheman, 
1 PEr, 51 (U. S. 1833). 

\," 
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sitions'took place in few places only, for British subjects still possess 
~ .f 

large investments in the United States, Canada, Argentina and else
, " where which have not been impaired by the British Government. In 

the few cases where the requisition did occur, the owners received 
British pounds to an amount funy compensating them for the property 

,requisitioned. It is needless to add that the pounds were the bonds 
. or currency of a government then 'solvent, and that the owners have' 

thus been protected against confiscation. ' 
The only reason Axis nationals were not exposed to the expropriation 

of their own government was doubtless the fact that the United States 
and other Allied governments by "freezing" ana sequestration did not 
permit such requisition. One might even say, that the owners were the 
beneficiaries of a happy accident. But this is no ground for following 
the freezing by confiscation which would do dainage to all foreign in
vestments and 'perhaps put a quietus on' foreign' business. It will be 
noted that the National ,Foreign Trade Council, protesting' against the 
use of American property for Russian and other reparations, resolved: H 

in certain of these foreign countries they are being totally deprived or 
these properties through various forms of confiscation or sequestration or olher 
measures having a like result." 

If confiscation in any form is a risk that, the trader ,must run, both 
trade and investment will suffer a fatal blow: The 19th century seems 
to have realized this consequence. 

III 

We may now address ourselves to a few' of the, considerations ad· 
vanced in the clever article of Mr. Rubin, What had heretofore been 
considered the unanswerable arguments of Alexander Hamilton in favor 
of immunity,'" now,beCome merely a "notion" of Hamilton,'· whereas 
the't'rue gospel is presumably to be found in' the' proposal for confis
cation advanced by Mr, Rubin. If there is no promise,of immunity 
against confiscation attending a foreign investment, and if, as Mr. Rubin 
says, the alien has been warned by the previous American practices
there, is no such practice-that he is in danger ,of losing his property 
completely, very Iittle foreign property will find)ts way into the country. 
Some countries needing foreign capital may thus be greatly handicapped. 

:URl!soltdion, op. cit. mtra note 9, at 4. 

"'"/ra, part VI of this arlide. cited 10 roolnoles 38 and 39, 

"'Rubin.,op, cit, ,_pra nOle 6, at 115. 
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It is recalled that down to 1861 American railroads were largely built 
by foreign money, 'and a certain reputation' for probity was built up' 
by the United States. This investment would not have taken place had 
confiscation been considered a legal pOSSibility. Neither the South nor 
the North could have prosecuted the Civil War without the aid of for
eign commercial transactions which would doubtless not have been under
taken had such a risk as confiscation been implied. The State Depart
ment, it is believed, still proceeds under the theory that confiscation is 
,dangerous in many respects,17 but we are now informed that the alien 
trader should take that risk 'into account in entering into a foreign 
'transaction. The borrower would doubtless have to pay for the lender's 
,ili~ _' , ' 

" We may in addition take up ,some of the other arguments that are' 

advanced to justify confiscation. In earlier, articles I have ventured ,'to 
point out that the rule of immunity for foreign property. grew in large 
measure as the result of a desire to perinit the owner to resume the thread 
of: life and continue to earn his living. We are already discovering that 
too great a deprivation of livelihood of the, va'nquished merely imposes 

'on the. United States and its taxpayers the burden of sustaining and, 
supporting the victim. '1:his practice will not leave the psychology of 
the vanquished untouched, for the beneficiary is not likely to feel that 
gratitude which might be thought t9 replace resentment. Hthe assets 
of foreign nationals were confiscated' as a regular practice, it would en
hance the reparation bill sufficiently to include these assets, The Crimea 
conference made the bill against Germany alone-not to speak of other' 
Axis Powers--20 billion dollars.'" How .that is to be produced is of 
course a: mystery, but it is not a' sacred sum which implies that in all 

treaties with the other Axis nations, Austria, Hungary, Rumania, 
the foreign assets of nationals must go by the board. H 

prove to 'be the case we are, it is to be feared, nearing the end 
,of the capitalist system. Why the United States' should support such 
a principle is curious. 

It is further argued that if the business community realizes the dan
gers involved it will use its influence for peace.") This assumes that 
the investment would already have, been made, which under the risks 

"'_/ra, part VI of this article, cited to footnotes 4{l and 41. 
II'See -note 1 5tJ.jWO, at 210. The sum was proposed at the Crimea conference. At the 

Potsdam .conference no figure was mentioned. 
1tRubin, 0'. cit. supra note 6, at 176. 
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implied seems like a bold .a3sumption. It is in fact doubtful how much 
individual nationals have to .do with the decision made by administrators 
to enter or not to enter a particular war. 

In this connection an assertion frequently heard should be dissipated. 
That is that property accompanied by its owner is entitled to more 
treaty protection than property not so accompanied. Justice Van De
vanter undertook to make this distinction in Stoehr v. Wallace!O It has 
been the general assumption' that' foreign property is entitled to pro
tection regardless of the domicile of the owner. It would be most un
fortunate if only that property were pwtected which is accompanied 
by its owner. 

The article under discussion makes a sensible suggestion that all 
PartieS must keep the peace. If there could b'e a way of aq;omplishing 
this result it would doubtless be most desirable. Unfortunately, though 
the h-uman race lias at hand the instruments of self-destruction, it shows 
little tendency to avoid occasions for conflict. Indeed, some of the poor 
arrangements recently made, which postpone tranquillity indefinitely, 
make it seem likely that short-temp!!red statesmen will reach for the 
gun on slightest provocation. So far as is now apparent, the new devices 
for bringing nations into harmony have not achieved their' anticipated 
result. 

The article under discus.;ion in the name of a just distribution of the 
.burdens . maintains that if the expropriated owner is relegated to his 
own government, even bankrupt, for compensation, the obligations of 
the victor have been performed. It is strange that such an argument 
was unheard of before the 20th century dawned. The argument would 

. be more plausible if the victim's nation were solvent, but even so, the 
relegation of the victim to his oWn nation for compensation is what 
the Frenchman de LapradeUe calls "transparent hypocrisy." No refer
ence will be made to the destruction of economic values involved in: 
compUlsory sale.' 

IV 

This argument ,was used to a considerable extent after the first .war, 
and deserves consideration because .of the freque'ncy of utterance. By 
the Treaty of Peace, Article 297 (i), Germany undertook "to compensate 
her nationals in respect of the sale or retention of their property, rights 
or interests in Allied or AS50ciated States."21 This provision is regarded 

"'155 U. S. 239, 251 (1921). 

113 MALLOYt TREAT!£S7 CON,V:£NTION'S, INTERNATIONAL ACTs, .PROTOCOLs, AND ACREP.MP':Wl'tf 
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by some as mitigating or relieving the onus of the charge of confis
cation. My own' belief is that such a provision, while unnecessary.to 
accomplish reimbursement, where that i.; possible, may be deeined to 
evidem::e the guilty conscience of the draftsmen of the treaty stipUlation, 
;;ince it would always enable' a responsible appropriator of the private 
property to relegate the victim back to an irresponsible debtor, not to 
~peak of the destruction of the fabric of foreign investment. 

At thi::; point it might be ;;aid that a Republican Congress from 192.1 
to 193322 resisted firmly this supposedly persuasive argument and de
clined to consider it a mitigation of confiscation. This country, there
fore, has never done what Mr. Rubin adVocates it should 'now do. The 
British Trading with the' Enemy Act of September 5, i939,5tates, 

. with a view to "preserving enemy property in contemplation of arrange
ments to be made at the conclusion of peace, the Board of Trade may 
appoint Custodians of Enemy Property." Some countries, like Italy, 
have not even sequestrated. Germany has undertaken to follow a policy 
of reciproCity, doing to foreign property of the nationals of aparticular 
country what is being done by that country to German-owned private 
property. The principles of the National Foreign Trade Council. re
quire the Axis countries to restore any property beneficially owned by 
a national of the United Nations". 

The United States, by the First War Powers Aci,seems to have gone 
further than any other country in authorizing the seizure or use of the 

"in the interest of and for the benefit of the United States."2< 
some difference of view as to what this means. The Custodian's 

eXlstmg practice in the licensing of patents has been conSiderably
criticized. 

The nearest ostensible, though not actual, support in any authoritative 

"TWEEN THE UNIT~D ~TAT£S OF AMERICA AND Or"ER POWERS, 1910.1923 (Washington, 
1913), 3329, 3464. 

"If Representative Gearhart had e.,mined 'more' closely the page from which he quoted, 
making ·an unwarranted charge1 he would doubtless .have refrained from making the 
charge. Hearings hi/ore lJ Subcommittee of the Commillee on Ways and- /lfe(l.ns~ Silting 
;It Conjunction with a Subcofflmitt.tt of the CommiUu 0" InterstatfJ and Forr.ign Com

"fTC', ." H. R. ]0820 [a bill to provide for the payment of the awards of thc Mixed 
O.ims Commission (1926) J, 69th Cong., 1st SesS. (1926) 374. Sec also Hearings bdore 
t~1" Interstate and Forr.ign Commerce Committee on H. R. 13496, 67th Cong., 4th Sess. 
Ci~2J) '195-235.. ' On page 195 the speaker stated his inte;.sl in claims of the 1914.18 
....'at'. 

ARts~luti()n, lot. cit. supra' note 9. 


"55 STAT. 838, 840 (1941); 50 U. S. C. § 616 (I) (SuPP. IV 1941-1945). 
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work ,for the views expressed by Mr. Rubin may be found in Hyde, 
International Law. Professor Hyde'says:2I> .. 

"It has been observed that the 'treaty of Versailles oLJune 28; 1919, per· 
mitted the utilization of the property of German nationals within the territory 
of any of the Allied and Associated Powers for the purpose of satisfying war 
claims against the German Government. Technically such action was not con· 
fiscatory in character because of the .undertalting of tbat Government to: reo 
imburse its nationals whose property" was thus taken. Inasmucb, however, as 

, the actual value of that undertaking was necessarily slight by reason of the 
fiscal burden imposed upon' the 'German territorial sovereign, the agreement 
signified consent to what amounted to 'a practical CQnfiscation of private 
property by its enemies." 

My own belief is that the practice amounts to an actua(confiscation, 
·Since relegation of the expropriated owner' to anyone else than the 
taker merely recognizes that he seizes 'private property but does not, 
absolve the, taker in any way.. The principle of 'international law is 
violated with or without such relegation. A principal witness for ,thiS 
view is' the draftsman of the clause, Mr.' Fred, K. Nielsen, formerly 
Solicitor for the Department of State and American Representative on 
tlie Peace Conference Committee which wrote the clause. In comment 
upon the paper of Mr. Lutz at the '1933 Annual Meeting of the American 
Socit;ty'of International Law, Mr. Nielsen made the following comment 
upon the clause or stipulation in question: 26 

, 

"The stipulation was inserted there tbrough the effort of l! very' insignificant 
,member of the Peace Conference who bad nothing ,to do with the provisions 
with regard to confiscation which bave been' d~nounced as obsolete and lUI 

relics of barbarism-and 'very properly so denounced, I think. It' was because 
those stipulations seemed to' be a blot on the record of, the' Allied and Assod·, 
ated Powers, tbat some feeble and, I might say, crude, attempts were made' 
to' afford a .little remedy. Tbe author' ~d this in mind: tbat the Allied and:. " 
Associated Powers could never 'defend this, feature of their own retord, They.", 
tould not ground their action on international law.' , 

"And now the next confession I 'might make is not a v~rysatisfactory'on., 
because' one idea in putting ',that 'stipulation into the treaty 'was that it might 
'give a little defense to tbe act of confiscation. 1 do not, tbink it is muth of 
a defense, if 1 knock down a man' and take his money away from him 
to ~mpose upon him the obligation to pay himself.' So that there.is not 

~~ HYDE,- 1N'J'FJtNATlONAL LAW, CHIEFLY AS INnItPRE;TED' AND APPLIED BY THE UNn1::D 

STATES (Boston. 1922) 240-241. In the,Second Revised Edition (Boston, 1945) 

Law b.W 

only 't;M 

lirst sentence of this ••tract is printed. 3 HY"E, INTERNATIONAL LAw (Boston, 1945) '1137. 
"Twenty-Seventh Annual Meeting of the American Society of International 


at Washington, D. C" April 27·29, 1933, (I933) 27 PROC. AM. Soc. INT. L. ·120.121,.121:IU. 
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defense in the contention -that there can be no confiscation if Germany fails 
to pay: 

- .; • :+ 

"1 think the principal speaker, whom, 1 heard only in part, analyzed the evi.' 
denceof international Jaw and showed tbat we had, as far as we can generally_ 
get in any case, the general assent of tbe ~ations of the world to .tbat 'rule' 
of law and a principle of civilization ,safeguarding ,private proPerty. Our' gov. 
ernm~nt 'did not take a firm stand at the' conference' in line with its (,..lit'onol 
position !n 'opposing this 'confiscatory provision. :;In any event, 1 
should stop talking about~that little, subterfuge concerning which 1 'have both 
a good conscience and also a gUilty conscience. It is, not of any value now 

"when Germany cannot carry out the' stipUlation and when German courts will
not give effect to it. ": ' , 

, Answering the doubt raised by Mr. Charles Henry Butler a~ to how 
much the, expropriated German I!ationals 'might-have received and 
whether infl~tion was not the cause of their 'misfortune, Mr. Lutz'

'. remarked:"' '.. ' 

in fact they did not receive compensation, and it was not due to 
m'erely the ,inflation. They received only a very small percentage of the 
amount. in some cases and in other cases they ret~ived ~practically nothing.:' 

- Profes30r A, H. Feller, now General Counsel of the UN;' aLthe same 
meeting, referring to, the stipulation, for reimbursement, made the fol
lowing'remarks: 28:' ' ' . 

"As I see it; ladies and gentlemen, and particularly' Mr. Butler, the great 
defect of that provision in the Treaty of Versailles was that l"hile it provided 
that Germany received credit against reparations payments for the compensation' 
which she undertook to pay to her Own citizens, the fact that reparations sums 
were not fixed made that credit entirely fictiiious, and Germany did not know 

-at the time of 'signing the Treaty of Versailles how much she was to pay in 
repanitions and then be credited with the amount which could' be fixed, 'She 
had no idea at all what she was to pay her Citizens, it m~iit absolutely nothing 

'at all, ,As to the subsequent ev.ents in Ge-rmany which led to, one .might almost 
say, the' defrauding of the persons whose property was actually confiscated, 
1 bave, of course, 'nothing to say, but 1 do not think' tbe provisions of the 
Treaty of Versailles could be said to bave in any way canceled the blot against 
the practice of the Allied and Associated Powers." 

-

'The late -Jackson H. Ralston; umpire in various claims commissions', 

also took part in the discussion. He deprecat~d the practice' here under 

comment in picturesque ,language that I should prefer not to quote. 

II can be read ,at page 120 of the Proceedings under reference: 

,Old. at 119, 


old. at 119-120, 
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fl r also participated in the discussion. I stated: 29 

"Of course, substitution of a bad debtor for a good debtor under Article 11ft 
j 

(i) is a mere subterfuge r doing no credit to the integrity of modern timn. 
It is the tribute vice pays to virtue. 'It was a subterfuge to avoid the inevitablr 
charge of confiscation· ... 

Dr. Sterling E. Edmunds, author of a monograph which he entitled 
The Lawless Law ()J Naticns,30 calls it a "disreputable practice, suited 
to the Dark Ages with which it disappeared." 

Mr. A.G. Hays, in his book, Enemy Pr()perty in America, says:" 
"To substitute the German Government ~s a debtor to her national. fOf 

the American Government which has taken· their property.is not in accord 
, with moral principle. To shift a debtor in such manner is·taking away proptrty 

and, as a practical matter, is confiscating it." 

One other fact deserves mention. After the adoption of the Dawes 
'It' 
.~ Plan of 1924, the German Government maintained that since this Plan 

determined her ultimate obligations under the Treaty of Versailles, shl' 
il. had the right to deduct from the total amount to be paid, whatever sums
:1 she was obliged by Article 297 0) to pay her expropriated nationals 

'" This claim was arbitrated before the Dawes Plan Arbitral Tribunal. 
and Germany lost. We may infer, without endorsing the view of several 
writers to the effect that obstacles were thrown in Germany's way, 
that the Allies were little concerned about Germany's' ability to dis· 
charge her treaty obligations to her own nationals.82 

~ 

V 

The rules which civilization has developed, as already observed, are. 
little but cautions of self-restraint. If experience should prove that thl' 
human being is incapable of self-restraint in time of stress, the veneer 
of Civilization wi\l readily wash away. Rules of law, contrary to Mr. 
Rubin, represent far greater restraints than mere hopes. They are thl' 
result of hard experienCe as to what is soundest. for the preservation 
of the race. It is unfortunately true that the restraints both of law and. 
of civilization are often thrown off in time of stress. That merely shows 

-/d. at 123. 
"'EDMUNDs, THE LAWLESS LAW OF NATIONS (Washington, 1925) 275·276. 

""'HAYS. ENEMY PROPERTY IN AMERICA. (Albany, 1923) 68. 
°R.pon 01 the Agmt Ce".ral lor Reparation Poy",e"ts, June 10, 1927, p. 11. Ibid. 

June 7. 1928. p. 15. Award. No.2, January 29, 1927, . Die Entsclo.i4u"g.n d" loJ,., 
""Uonalen Scloiedsg.richls .ur Auslegun! des Dowes·Plons, 2d Sess. 1927, p. 220.. 
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,Jow close to primitive man the human being still is and what dangers 
"lie incurs. If the rule of no confiscation were based on reciprocity, 

. reCiprocity is in fact afforded by the requirement of the Potsdam 
that the Axis governments make good an 103ses sustained 

the Allies, including, presumably, restoration of Allied property.all 
rule which works only in favor of the victors is not likely to command 

respect it deserves. . 
The mere fact that the Axis' Powers practiced confiscation and would 

practiced it after the war had they won, affords no ground for 
Allies following in their footsteps. Mr. Rubin speaks of the vicis

attending sequestration, which he regards as a permitted prac
·It is true that we have found no way to avoid sequestration, since 

property could be used for warlike purposes by the government of 
owner. The very fact that sequestration is permitted may make 

more difficult, but by no means impairs the principle. To use 
property as a means of making war upon the enemy or to make 

for the purpose of "Americanization," is a retrogression in the 
for which sequestration is permitted. The very use of the 

"vested" is a foreignism· which should be eradicated from American 
law, since it adds nothing of value. The property is not "cap
, as several courts ..have thought,·' since capture assumes hostile 
heretofore absent from sequestration. It is not for nothing that 

of commerce and persons interested in foreign trade seem 
have united in their condemnation of the practice of confiscation. 

realize the effect of this practice upon the business in which they 
engaged." 

The article under discussion regards the pri"ate property as the 
of the nation""· of which the owner is a national. If this is so 

goes a long way toward sustaining the Soviet theory of wiping out 
istinction between private and public property and regarding all 

property as the asset;; of the nation. In a' sense it is of course 

lISt, note I supra; Ruolution, loc. cit. StifJrll note 9. 

"14m" v. Rouse, 276 FED. 715, 716 (S. D. N. Y. 1921). 

-Resolution, IDe. cit. supra note 9; CHAMBER OF COM:M:!RCE OF TH£ UNITED STATES, 

r""naNT OF UNITED STATES PROPERTY IN ENEMY COUNTRIES (September, 1943). [Cited 

"Mr. Rub;"] S.. also Dickinson, E""",y Owned' Properly: Restitution or Confiscation 
22 FOREIell AFFAIRS 126; NATIONAL FOREIGN TRAOB COUNCIl., WtoJI. CLAlMS, REPORT 

LAW COMM1TIEE (New York. 1944); COUNCIL ON FOREIGN RELATIONS, THE 
SETTt:E:MENT OF PROPT.RTY RIGHTS (New York, 1945). 


"aubin, op. cit. supra not. 6, at 178. 
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true that the nation has the power of requisition and a certain control 
over foreign exchange, and that even the property of its citizens at home 
is subject to national controls. But we had heretofore drawn a line 
between private property and police power control. If that line'is now 
to be wiped out we might as well adopt the theory of state socialism 
and no longer concern ourselves' about private property. However, the 
mere Power to requisition or exert control over private property, even 
abroad, by no means converts the private into public property, AD 
argument designed to accomplish that result does not serve the purpose; 
of the western system of life. We had heretofore come to the conclusion 
that the distinction between private and public property was funda
mental and that private property could not be taken to discharge public 
claims. If we have been mi5taken in this assumption and private prop
.erty is now a national asset to be used for tlie discharge of national 

. claims, the end of the capitalist system is foreshadowed.' Private prop
erty, if sustained at all, is a mere loan by' the state which is the ultimate 
owner and controller of the asset. Heretofore we have thought that 
only the Soviets could make this argument, but we find that we are 
mistaken. . 

The Potsdam declaration has gone further than the mere confiscation 
of foreign assets. It requires neutrals to turn .over to the victors the. 
assets of the private nationals of the vanquished. It thus disregards the 
obligations attaching to their sovereignty and neutrality, requires them 
to violate their own law and international iaw,and imposes Axis obli· 
gations upon neutral Powers. This is done by threatening the neutral 
Powers with sanctions, a new form of pressure available only to the 
few, a form of coercion which threatens the very foundations of inter· 
national law."' Where this practice will iead is exceedingly dubious. 

Finally, it is argued that the rule of immunity is futile because the 
. owner would be expropriated 'anyway by his own government. Apart 

from the fact that it is quite possible to safeguard against this possi. 
bility by an appropriate provision of the peace treaty, it is not the 
concern of the host to govern his actions by the dangers from his own 
government that the guest might incur. If we must sustain a break· 
down of the institution of private .property 'it would be better than to 
impose confiscation to assess an obligation upon the vanquished country 

. to find the assets necessary to meet its reparation obligations from 

"'1'. X. PET~R, SRAU. SWITZEOLAN" SURJlENDER ITs GEIlJIfAN·OWN~D PROPERTY? (Privatdy 

printed, 1946). . 
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whatever source derived. It may be impossible to avoid such an out
come, which would indicate a western disregard of the institution of 
private property which has not heretofore disgraced modern western 
civilization. If victors must proceed in this fashion, the consequences 
cannot be escaped. Should the vanquished Powers contain nothing but 
poverty-stricken Helots, the life of Europe and Asia and of the West 
will be in constant turmoil and jeopardy. Heretofore statesmen have 
had some regard for the continuance of western civiliZation. If now 

show that that consideration means little, the necessary conse
quences must be drawn. 

VI 

To show that the confiscation of private property had for the strongest 
of economic reasons become a rule of law in the 19th century, and had 
established itself as part of the mores of western civilization, we may 
quote from a few of those who have given the matter thought. If there 
were any doubt as to the law on the subject, it would be dissipated 
by the fact that even as to foreign enemy territory private property 
was to be immune and untouched by the military occupant. Articles 
46 and' 53 of the Annex to Convention IV of The Hague Regulations 
definitely assured the immunity of private property even in . occupied 
Ifrritory. Looting was definitely taboo. A JortiMi, was property in one's 
own territory to be definitely immune,' So natural did this seem to the 
Brussels codifiers of 1874 and The Hague draftsmen of 1899 and 1907,. 
that they did not even think it necessary to mention so elementary a 
rule. The very fact that confiscation can today be advocated as desirable. 
-no personal aspersion is intended-is an indication of the retrogression 
in public morality which has taken place. 


To show that the rule of immunity has strong support in the Iiter

ature,we may quote the follOWing from Alexander Hamilton :0' 


"The right of holding Or having property in a country always implies a 

on the part of its government to protect that propeny, and to secure to 

owner the full enjoyment of it. Whenever, therefore. a government 

penni5sion to foreigners to acquire property within its lerritories, or to 

and deposit' it lhere, it lacitly promises protection and security, 


* * * 
"The property of a foreigner placed in another country. by pennission of 

"5 WORKS OP ALEXANO," HAMILTIlN (Lodge's ed,), 414,41$,416.418, See the extended 
quotations from liamilton nnd the references to the (rea tics concluded by the United 
Sratl!s in MOORE, 0/1. cil. supra note 4, at 14 tt seq. 
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its laws, may justly be regarded as a deposit, of which the society is the . , 
trustee. How can it be reconciled with the idea of a trust, to take the property 
from ils' owner, when he has personally given no cause for the deprivation? 

"There is no parity between the case of the persons and goods of enemies 
found in' our country and that of the persons and goods of enemies found 
elsewhere. In the former there is a' reliance upon Our hospitality and justice; 
there is an express or implied safe conduct; the individuals and their property 
are in the custody of our faith; they have no power to resist our will; they. 
can lawfully make no defence against our violence; they are 'deemed to owe a l 

temporary allegiance; and' for endeavoring resistance would be PUniShed~': 
criminals, a character inconsistent with that of an enemy•. To make them ': 
prey is, therefore, to infringe every rule of generosity and equity; it is to a 
cowardice to treachery. ' . 

"Moreover, the property of the foreigner within our country may be regarded 
as having paid a valuable consideration 'for its protection and exemption from 
forfeiture; that which is brought in commonly enriches the revenue by a duty 
of entry. All that is within our territory, whether acquired there or brought 

. there, is liable to contributions to the treasury, in common with other similar 
property. Does there not result an obligation to protect that which contrihutes 
to the expense of its protection? Will justice sanction, upon the breaking out 
of a war, the conli'scation of a property, which, during peace, serves to augment 
the resources and nourish' the prosperity of a state?" 

In his Camillus Letter XVIII, Mr. Hamilton stated:s9 

"No powers of language at my command can express the abhorrence I feel 
at tbe idea of violating the properly of individUals, which, in an authoriud 
intercourse, in lime of peace, has heen confided to the faith of our Government 
and,Iaws, on account' of controversies between nation imd nation. In my vie", 
every moral and every political sentiment unite to consign it to execration." 

Said Secretary Hughes in his· address. at' Philadelphia November iJ, 

1923:'0 


"A confiscatory policy strikes not only at the interests of pttrticular indio 

viduals but at the foundations of internaHonal intercourse, for it is only on 
the basis of the ,security of property, validly . possessed under the laws existinc 
at the time of its acquiSition, that the conduct of activities in helpful 
ation, is possible. . . . Rights acquired under its laws by citizens of 
State, [a State] is under an international obligation appropriately to recogniu. 
It is the policy of the United States to support these fundamental principles," 

As recently as May 27, 1935, Secretary Hull stated in a letter to Senator 

Capper;il 


WIS· \VORKS OF ALEXANDER H,nnr,TON, op. cit. supra note 38 1 at 40S~406. 


"Borchard, EII,my Private Property (1924), 18 AM. J. INT. L. 523, 531. 

4lBorchard, ~Co1tfij"'catic1ts: Extraterritorial and DomestiC1 (1937) 31 AM. 
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"Such action would not be in keeping with international practice and would 
doubtedly subject this Government to severe criticism. 'Moreover, the con. 

fiscation of tbese private funds by this Government and their distribution to 
American nationals would react against the property interests (some very large) 
of American nationals in other countries. It· would be an incentive to other 
governments to hold American private property to satisfy claims of their na
tionals against this Government and to pass upon such claims in their own 
II is important from my point. of view, therefore, that the 'United States S___•• 

not depart in any degree from its traditional attitude with respect to the sanctity 
of private property within our territory whether such property belongs to na- . 
Ii,,",tls of former enemy powers or 'to those of friendly powers. A departure 
from that policy and the taking over of such property, except for a public 

and coupled with the assumption of liability to make just compensation, 
be fraught with disastrous results." 

Mr. John P: Bullington of Texas, later chairman of a committee dealing 
with a related subject, remarked in 1943:12 ' 

"With modern business organizations and, the increasing volume and com. 
plexity of international economic relations the problem is admittedly a difficult 
one not to be solved in twenty·minute papers. Broad prinCiples of policy 
however, be formulated and the details of carrying them out, whether 
treaty, codification, or practice," made the subject of further study. The prill

of non-confiscation of enemy·owned private property within our country 
in fact, as well as in form, be, recognized as a binding rule of inter. 

national law. On the other hand, we are entitled, under established principles 
of.. that law, to take measures designed to prevent the effective use of such 
property by our enemies during the war. There is no iocompatibility between 
·these two principles, and I do not believe, that American ingenuity would be 
greatly taxed to discover means for sterilizing without destroying or confiscating .. ":\ 
enemy property within our domain. . . . I submit that the practice of making 
the outbreak of war ,an excuse for seizing the industrial property of people 
who' have made_ greater progress in certain fields than we is a' sign of' national 
weakness, an invitation to further wars, and, however much of immediate ma
terial advantage, contrary to our interests in the long run. We are'a great 
and powerful nation, strong enough and great enough, I hope, to resist the 
temptation to expand our material well· being through appropriating the 
of others without compensation. Indeed our present world predominance 
make us the more scrupulous in our observance of international probity an'd 
fair dealing. A world where only the weak can be 'honest and only the strong 
can have rights is not the kind of a world for which we say we are fighting 
touay. 

"Thirty·Seventh Annual Meeting 01 the American Society 
.[ Washington, D. C., April 30-May I, 1943, (1943) 31 PROC. 

01 International Law held 
AM. Soc. INT. L. 66-61. 
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-Mr. Bullingh;m's footnote: UIf confis<:atory pradices he continued during the prescnt 
war, it may be necessary to buttress the formerly accepted r~le of nonconfiscation by 
ltr:tlics. It is to be hoped, however. that alien enemy property will not be so treat.ed 
IS to make this '~etrogressi()n neces.<>ary.n 

t~·: ;;! 
.!, 

~~ .....,( .. 



406 
 . THE GEORGETOWN LAW JOURNAL [VoL 34: p. 389 

tbat 

a 

n. 

u. 

I. 

un," 

'''It is most difficult, 'in tbe'heat and passions engendered by war: to maintain 
tbe calmness of intellect and spirit necessary for. the maintenance of those 
elementary standards of right and decency which have been established through 
hundreds of years of gradual evolution. The temptation is great, particularly 
when at war witb a people whose leaders have .done so much violence to those 
standards, to yield to. the not unnatural impulse to subordinate aU other can, 
siderat'ions to the desire to inflict damage on the enemy. If we, as lawyers,' 
yield to such impulses, we do a disservice to our profession and, in my jUdg· 
ment, to tbe long term. best interests of our nation. I earnestly hope 
we will not do so." . 

The Treaty of Versailles was so incompatible with peace that Mr. 

Herridge, Minister of Can.lda. to the United States a f~w years ago, 

characterized it as "a declaration of war,"" Compared with the Pots

dam declaration, the Treaty of Versailles may be characterized as 

charter of benign benevolence. If the prospect of peace is to be found 

within its terms it has escaped the cognizance of the writer. 


The amount of assets held by the Alien Property Custodian on behalf 

of German, Japanese, possibly. Italian, Austrian, Rumanian, Hungarian, 

and Bulgarian· nationals is about 200 million dollars, which by com-· 

pulsory sale would doubtless shrink by half. The Treasury holds under 

its "freezing" orders some 300 million dollars in cash belonging to these 

nationals. Thus, for the paltry sum of approximately 400 million dollars 

a fundamental prinCiple of Western civilization would be viohited· with 

consequences amounting to billions of dollars, It seems a rather short· 

sighted procedure for the' United States to indulge. 


Somehow, the result of the riPe experience and knowledge of human 

affairs of the statesmen quoted above, seems more weighty than the per

suasive arguments of a modern writer even' though he have charge of. 


. the Government policy of effecting the confiscation of enemy property 

in neutral territories. 


"HEIl~E, WHICR KIND 0. REVOLUTION? .(Boston, 1943) 23; St. air" Bullitt, 

Tragedy"l Versailkr, Life, March 27, 1944, p. 99;.the late Sen_tor Robert M. L_ Folletto" 

~iemporary characterization of the Ilpeacemakers'l' of Versailles as "war makers:' 

printed in The Prog.....ive,· June 26, 1944, p. I, col. 3; and MrS. Clare Booth Luce', 

statement: "This war began at Versailles. . ~1, N. Y. Times, June 2S 

t 
1944, sec. 


p. 23, col. S. Jobn Bassett Moore remarked that: urn a current volume on China, a Chi

nese sage is reported to bave. declared that the VersaiHes .Treaty was 'the most 

dvilited paper written since men knew how to record thought· and to have prophesird 

that it would 'not only upr.et the economic balance of the worJd but lead to more wars.'" 

6 COLLECTED PAPUS OF JOHN BASSETT MOORE (New Haven, 1944) 432. 
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THE FEDERAL. ADMINISTRATIVE 

PROCEDURE. ACT 


FREDERICK 'F'. ·BLACHLV'" AND MIRIAM E. OATMAN"''' 

SENATE BILL 7, "An Act to improve the administration of justice 
by prescribing fair administrative procedure", has recently been' 

passed by both Houses of Congress and signed by the President. I This 
is one of the most sweeping measures ever acted upon by Congress in the 
field of administration and administrative law. According to the report 
of the House Judiciary Committee, it is intended "to assure that the 
admin.istrl:a 'on of government through administrative officers and agencies 
shall be nducted according to established and published procedures 

. which ad quately proteCt the public interests' involved, the fllaking of 
only reasonable and authorized regulations, the settlement of disputes 

'Frederick F. Blachly, A.B., (1911) Obe;lin College; Pb.D.• (1916) Columbia Uni. 
~rsity; formerly, Professor of Government, University of Oklahoriui; member of tbe 
Staff of the Brookings Ins.Utution, Washington, D. C.; currently engaged in private 
~~ '. . 

"Miriam E. Oatman, A.B.• (1912) Ob"rlin College; A.M., (1922). Columbia Uni. 
vmity; Ph.D.• (1930) Brooking. Institution; fonnerly, member of the Staff oi the 
Brookings Institution, Associate Reference Librarian of the Library of Congress, membe.f 

of the Staff of tbe Foreign Economic Administration; cur.rently with the United States 
Department of State.' 

Co-authors EVERYDI\Y CITIZENSHIP (1920), THE FINANCIAL SYSTEM O'P' TUE STATE OF 


OKLAHOMA (1921), SOME PROBLEMS IN OKLAHOMA FINANCe (1924),. THE GOVr.RN'MENT 

or O.LAHOMA (t924), THE GOVERNMENT AND M»mIISTRATION OF GERMANY (1928), AD

I<IlIIST.ATIVE LEGISLAT10N AN!> ADJUDICAT10N. (1934), COMl'AltATIVE GOVERNMENT (1937),. 

F't:t)[RAL REGULATORY AcnON AND CONTROL (1940); The Development of Suits in Excess 

oll'oU'<r in France ar a Method o/' Cant,aU/ng Administ,alion (1933) BULL. of A. B. A., 

Comparative T4aw' Bureau; Federal Statutory Admi'ru'strativt Orders (1940) 25 IOWA L. 

REV. 581; Approach" to Governm.nt Li4bility in Tort......,.' Comparati"e Study (1941) 9 

L,w &' CONTE"'P. PRO•. 181; A U niUd Sla'.; C our! 0/ A/!peals /0' Admini1lration (1942) 

l!l ANNALS, 170; A New App,oach to 'he R.lorm ,,/ Regulatory' P,oudu,. .(1944) 32 

<;m.r.r.rowN L. J. 325;' Judicial' Review 0' Rem/aclo,y Action (1944) 33 GEoRC<rowN 

L. ]. 1. 

Dr. Blachly is also the Author of Tn~ ACCOUNTING AND REPORTING SYSTEM OF THE 


SlATE OF NEW YORK (1916) and WORKING PAPERS ON ADMINISTRATIVE ADJUDICAT10N (1938) .. 

Dr. Oatman has participated in the writing of Strikes in Defense Industries, SEN. Doc. 

No. 51, .17th Cong., 1st Scss. (1941), Striker in Dr/ense fndustrits, Sup""....nta'y fn." 
·/.,..otion. SEN. Doc. No. 147. 77th Cong, 1st Se... (1941), and various other public 
doct,lments. 

'Pub. L. No. 404. 79th Con~., 2d Ses>. (June II, 1946). In order to avoid repetition 

.11 further citations to this Act will be by Section number only. 
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For example, the Senate required only lY':i months to approve the Four
Power .and Nine Power Pacts of 1922 and only 2Y:;i months' to approve the 
London Navitl Treaty of 1930. In these instance~, the Senntorial menlbers 
of the negotiating commis~ion were able to reflect the Var!OU8 wisbes and 
varying te!llpers of their respective parties in the Senate and in this way it 
wa..~ possible to meet legitimate objections from them as far as practicable 
in the urawing up of the very terms of the treaties themselves. 

The recent action of Secretary Cordell Hull in consulting with ranking 
members of the Senate on post-war problems is politically rcati~tic and at the 
same time is in accord with the apparent intention of the framers of tbe 
Constitution when they provided for the" advice" of the Senate ill> well a.~ 
its II consent" to the ratificat.ion of treaties negotiated by the President. 

HERBERT WRIGHT 

THB UI!RRA AGIUlBMIlNT AND CONGRESS 

The m~thod by which the United States" joined" the international organ
ization known !tH UNH RA (United Nations Relief and Rehabilitation Ad
ministration) seems worthy of comment on three points: (1) the legal charac
ter of the act by which the United States accepted membership, (2) the 
policy of encouraging the participation of Congressional leaders in the 
drafting of international agreements, amI (3) the amendments and rffiier
vations qualifying participation by tbe United States in the UNIUL\. 

It will be recalled that objectiol1B to submitting treat,ics to the Senate for 
ita advice a.nd conaent untler the two.thirds rule have been based on chargeS 
that the Senate h!IB rejected, delayed, or altered by disfiguring amendml'nt a 
large number of treaties. Although the case against the Senate appears quite 
often to be grollsly over-stated (at least, with regard to rejection and pro
erastination),' memories of the failure of the Senate to approve United States 
membership in the League of Nations hM-e spurred a search for a practiea.l 
alternative to the Constitutional provision that the President "shall h"I'e 
power, by and with the advice and consent of the Senate, to make treaties, 
provided two-thirds of the Senators present concur." At the Rame time the 
greatly increased recourse to the executive agreement as a means of depriving 
the Senate of its conRtitutional prerogath'cs has heen seriously criticized. 

It has sometimes been stated thut the United States" joined" the Iuter· 
national Labor Organization hy joint resolution of Congress. What actually 
happened was that ill 11)34 the Congress passed, ami th~ Pr('~ident ,"pprol'ed, 
a joint resolution by which t.he Prc"illcnt was" authorized to aeecpt member
ship" in that organization for the Gnited States; the text of the joint rc,;olu
lion was communieat!'d to t.he Internat.ional Lahor Office; tIlt: [nttrnlltion~ 

,1929, p. 171. For instance, the! St.tU'lte approved t,he treaties with Ectlnriof and GrePt'" in 
7 days, with Sweden in 9 da.Yfi, with .Fru.nce, Grent Britllln and Spain in 10 days nor! with 
Ru..i" in 12 days .. fter oign",ture. 

, Royden J. Dangerfield. In Defen.e of the Sennte. Norman, Okln .. 19:1:l. 

EDITORIAL COMMENT 

Conference invited the United StateB to accept member~hip in the 
. Labor Organization; and the Pre~ilient of the United l:)tates, 

the authority conferrrd on him by the joint resolution approved 
19, 1934, accepted the in\'itation, thereby causing the United States to 

"such treaty obligations as are involved in membership in th<l 
Labor Organization." , 

n 1943 an attempt was ostensibly made to substitute the joint resolution 
Senatorial approval in the accomplishment of an international transI\C

by which the United Statl's would convey cerU\in proPerty right~ anti 
to Panama. The normal procedure would have been to conclude 

Panama a treaty by anti with the advice and contient of the Senate and 
t6 ask C{)ngress to pass the legislation necessary for the ftdfilme~t of 

obligations .assumed in .the treaty. Whether or not the employment of 
joint resolution in this case was an attempt to secure fulfilment of an 

obligatio,n previously assumed in the as yet unpublished executive agre<!ment 
.'VIIICHlue:u between Panama and the United States by exchange of notes in 

VR.!lhilagt;on on May 18, 1942, is not Clear.' It seems quite clear, however, 
a Congres:sional joint resolution, unlike e.n international agreement, can 

confer rights nor impose obligation~ uuder international law on a 
state. . 

weeks after the approval of the Panama Joint Resolution, the 
of State discussed informally with the Senate Committee on 

s and the House Committee on Foreign Affairs the text of a 
to set up a United Nations Relief and Rehabilitv.tion Ad

The brief history of this UNRRA uraft of June 10, 1943, is as 
Selptemiler, 1941, representatiyes of certain European govern

meeting in London with the British Government to consider 
of relief and rehabilitation in liberated area~, formed the Inter

Committee on Post-War Requirements. This Comnuttee had 
operating powers nor an executive, but was serviced by a technical 

of British officials headed by Sir Frederick Leith-Ross. In 1942 both 

. Manley O. Hudson. "Tn. Membership of the United States in the in'wrnntionnl Labor 
rgtUlIZ8,tIO'O.·'· this JOURXAL. Vol. 28 (1934), pp. 66!HlS4. Since the joint resolution w .... 

by a unnnimous vote in the Senate Judge Hudson regards it ,s expressing the 
advice and ronsent in ""ch n way"" to meet the requirement of the two-thirds rule, 
675. 

\V, Briggs, jjTre[ltic~, Executive AiSreement;" and the Panama Joint RC::ioIlltion 
.. Amerieon Political Sciellce Review. Vol. :17 (1943). pp. (is(\·{19I; lAmter H. Wool;.ey, 

Agreement.> Relating to Panama," this JOUR>:.<L. Vol. :17 (194:)). pp. 482~189. 
before the Committee on Foreign Affai .... Hnuse or HcprMentaUves. 78th Cong., 

2nd Sese.• Dec. 194:l-Jan. 1944.00 H. J. Res. 19'2, "Tv !':Mble the United Stlltes to 
the Work of the United Nations Relief and Rehabilitation Administration" 

, 1Il3 (Cited as House Hearings); House Report No.' 004 "nd Senate Report N~. 
78th Cong.• 2nd Scss.). For the text of the Draft Agreement for UN RRA s"h

on June 10, I!lJ:l, "oe Department of State llullctin. ro1. \'111, No,,2Q7 (.June 12, 
pp.•'}23-527. 
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the Soviet Government and the United States Government (which had 
observers with t<he Committee) suggested the creation of a truly international 
relief organization with an internat.ional staff. After more than a year of 
negotiations between the United States, Great Britain, the Union of SO\'iet 
Socialist Republics, and China, the United States, on June 10, 191:~, sub
mitted a draft agreement for a United Nations Relief and Rehabilitation 
Administration to the Governments of all the United Nations nnd ~ther 
nations associated with them in the war. These Governments were in
formed that, although the draft proposal llIet <with the approval of the four 
Governments initiating the plan, it was still tentative :md subject to further 
discussion. 

The UNRRA draft agreement of June 10, 1943, was informallv com
municated to the members of the Senate and House committees in July, 1943. 
!Ill an executive agreement. (In the words of Senator Connally: ". , . it 
was proposed that it take the form of an executive agreement by the execU. 
tive department with other nations, without any reference whatever to 
Congressional or Senatorial action. ")6 Since various Senators believed that 
the UNRRA draft agreement should be considered ns a treaty and acted 
upon under the two-thirds rule, a sub-committee of the Senate Committee on . 
Foreign Relations was appointed to discuss this question with the Depart
ment of State. What followed can best be described by quoting the State
ment submitted by Mr. Francis B. Sayre of the Department of State to the 
House Committee on Foreign Affairs: a . 

In the ensuing discussions which took place between the members of 
this subcommittee and Assistant Secretary Acheson and myself, repre
senting the State Department, it was made clear that the draft agree
ment was not intended to impose binding obligations on the part of the 
United States but to set up the machinery for an international orgu.ni
zation to administer relief and rehabilitation providing that contribu
tions of funds should be made by eneh member government" within the 
limits of its available resources and subject to the requirements of its 

. constitutional procedure." 
After considerable discussion, the subcommittee reached the con

clusion that in view of certain modifications which Senator Valldenbcrg 
and others had suggested in the text of the agreement and which were 
incorporated in the final text, the best method of procedure would Ix! 
along the following lines: That un efi'<)rt be made to secure the agreement 
of the other 43 United Nations and associated govermncnts to the 
changes proposed by Senator .vandenberg and by others in the Scn~te 
Committee on Foreign Relations !Cnd the lIollsc Committee on Foreign 
Affairs and tj}fJ.C if t·his could be done the President should sign the 
agreement and the Administration should be organized in accordance 
with the agreement. Following this a joint resolution should be ilitro
duced< in Congress authorizing the President to expend such moneys ,t:! 

'Congressionlll Record, Vot 00 (78th Cong., 2nd ''"'''<), P< 17:17 (duily .,iition, Feb<.16. 
1944). He added that thut conception WM "combatted" by the Sena.te Fureign RelatIOns 
Committee, ' House Hearings, P[l< 158-1;,9, 

EDITORIAL COMMENT 

Congress might from time to time appropriate for participation by the 
United States in the United Nations Relief and Rehabilitation Adminis
tration. Such a joint resolution ·presumably would be discussed and 
considered both in the House Committee on Foreign Affairs and in the 
Senate Committee on Foreign Relution8 and would n:80 be debat.ed on 
the floors of the House and Senate. This would. give to Congress full 
opportunity t,o consider the extent to which the United States should 
participate in the work of the United Nations Relief and Rehabilitation 
Administration. 

Following the passage of the joint resolution, appropriation bills 
would then be iutl'oduced and would be considered first by the Appro
priation Committees of the House and the Senate nnr! then on the floor 
by the House and the Senate. In this way everyone concerned would 
have full opportunity to consider the whole program. I understand 
that the subcommittee of the Foreign Relations Committee concluded 
that if the changes which had been proposed were made in the text and 
the above program were followed, the inr.roduction of a joint resolution 
would be an appropriate constitutional procedure< ... 

In accordance with this program, the changes proposed in the text of 
the United Nations Relief and Rehabilitat,ioll Administration agree
ment were then put befol<e the other 43 naL\OnS and their agreellll}ut was 
secured to them. We also 8et about dra~ting a joint resolution to be 
introduced in Congress in accordance wit:, the program. 

international agreement establishiJ'l1!; the G nited Nations Relief and 
w.UUll,a~l.on Administration was signed in Washington on November 9, 

November 10 representatives of the forty-follr signatory 
and authorities met at Atlantic City to provide for the organi

and operation of the Administration.' On Novembe~ 15, 1943, 
Joint Resolution 192, embodying the text of the international agree-

as signed, WWl introduced in the House of Representatives. 
the light of this chronology, the alleged novelty of the methud by 
the United States joined the Ul'"RRA appears to have been greatly 

The United States hecame a member of UNRRA by executive 
Th~ international agreement was binding on the United States 

e date of its signature by President Roosevelt,S without its sub
to the Senate for advice and consent, and some days prior to the 

uf the joint resolution in Congress. 

First Session or the Councilor the United Nations Relie! nno Rehabilitation Administra· 
. Selected <Documents< Department of Stnte, Conl.rence Reries ~:! (1944), )1. 1. For 
text of the UNRRA Agreement M ,;igned sec PI'< 1-20. 
By Article IX or the Agreement for United ""tions Hcli<:f nnd Hchn.bilitntion AdminiB· 

H thil1 Agrccmnnt shall enter into Coree "'ith respect tu each signatory on the dnte 
Agreement is signed by thnt signatory, unless othcrwine spct'ificd by such signu~ 

It is perhaps curious-in the light of our Constit.utimml pro\~ision 3.S to the mo.killg 
M",a--tb.ut, although the United StateR did not Rign "ubjeet to Renatorinl ,'dviee und 

Agl·eelller.t wns ,i~'lled on behalf of rourteen Governments (Chile, Colombia, 
. Ethiopia. Gu.:ucmn!ll. India.. Iran, Iraq, Mexico, Nicaragul\, Peru, UrugtIRY} 

with a reservntion or statement to the effect, in en.ch rase, thnt the Agreement 
signed subject to ratification or legislative approval. Same, pp, 15-20. 
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1\evertheless considerable confusion is reflected in certain stat~ments on 
the matter. Mr. Sayre a.~sured members of Congress that the international 
agreement was "not intended to impose binding obligations on the part of 
the United States.'" Senator Connally assured the Senate that the whole 
spirit of the joint resolution containing the international agreement was 
"that t.he United States is not assuming any compulsory obligations what.
ever." '0 Senator Vandenberg informed the Senate that the conferences 
between the Senate subcommittee (of which he was a member) alld the 
State Department had "produced what we both understand is to be not 
merely an execut.ive agreement, but an agreement approved by Congress"i 
that" the theory upon which the agreement now comes to Congress is that it 
has ceased to be an executive agreement alone, which in our opinion would 
have been a gross violation of the proprieties as well as of the law. It has 
been submitted to Congress for congressional approval and not merely for 
congressional information." H 

The implication that the United States would not be bound by the UNRRA 
Agreement until Congress had approved it by passing the joint res(,lution 
incorporating its text is negatived by the terms of the Agreement itself and 
by international law. Senator Taft saw the point when he observed that if 
the President "has power to make an executive agreement, then it is I!.Il 

agreement ... which is binding on the United States." 1> 

The statements by Mr. Sayre and Senator Connally reveal a misunder
standing of another sort: a failure to distinguish between the formal effective
ness of an international agreement and its content, or (to phrase it dif
ferently), between becoming a member of UNRRA and the extent to which 
members are obligated by the terms of. the UNRRA Agreement to par
ticipate in the work of that organization. The confusion rests partia.\ly on 
the wide discretion left by the UNRRA Agreement to member Govern
ments in the fundamentally important matter of the amount and character 
of their contributions to the work of the organization. Since .this latitude 
was possibly increased by Senatorial amendments to the Agreement they 
require examination.. . 

A comparison of the final text of the CNRRA Agreement with the text 
released on June 10, 1943, reveals some 27 or 28 variations between the two, 

of which but six or seven could, however, be called significant.. How many 

of these were suggested by Congressional leaders, and how many by foreign 

Government~. we are not informed. Senator Vandenberg, however, told 


. the Senate th~t as a r~sult of the meetings of the Senate sub-committee with 


• See Mr. Sayre's Statement. quoted above. 

"Congressional Record, Vol. 00, p. 1745 (daily ed., Feb. 16, 1944). 

II Same, p. 1746. Comrare Senator Taft'. comment: "Apparently the Senator sugg""ta 


that it is a new kind of thing, an executiveMcongressional agreement, whieh may be entered 
into with foreign nations". He Wn.R quick to ",ld that it "involves the implication that there 
are certain things which the Pre..;.irient eiltlnot do by execlltiye agreement. hut which he can 
do by fl:xecutive agreement anprnvcd hy Congrc..;;sH; Sfun~. I' Sa,me. p. 174.'}. 

EDITORIAL COMMENT 

Department officials: "The entire agreement was rewritten in its 
character. It was stripped of every general obligation and 

It was brought back to a 6imple authorization of appropri
an international purpose, and it was writ.ten in a form which 

undertakes to limit our obligation without any question whatso
to the specific appropriations that arE' to be made under the authori

from time to time by the Congress. I repeat, we entire!y changed the 
pn""'N.,e, of the document, and obviously I think it ceased to be a treaty," 13 

the context formulated by the statements of Sayre, Connally, and 
berg ~erhaps the most important change carne in the phraseology of 
V of the Agreement. The June 10 draft stipulated that "each 
government pledges its full support to the Administration, within 

of its available resources and subject to the requirements of its 
,Mln.t.it.llt.inn,,) procedure, through contributions of funds, materials, equip

and services" to accomplish the purposes of U~RRA. The 
reads: "In so far as its appropriat.e conHtitutional bodies shall 
each member government will rllicl contribute to the support of 

Administration in order to accomplish the purposes ... [of U~RRA). 
a~ount and character of the contributions of ilach member government 

this provisioiJ will be determined from time to time by its appropriate 
um'''''· ... ''vu.>1 bodies." 

, is the key to the statements that the international 
to which the United Stat.es was a party imposed no binding 
on the United States: without contributions, which by the terms 

Agreement are largely discretionary, the Agreement is sterile. How-
passage of the joint resolution by Congress in itself neither ap
money nor authorized United States membership in the U~RRA. 

States was already a member of UXRRA from the d!\le of 
the Agreement-without reservation, and with whatever inter

obligations that Agreement stipulates for mer.1ber GoYernments. 
remains the question of the Congressional reservations. N ot con~ 

"ith the incorporation in the Agreement of amendments suggested by 
L;Oll!!'I'eS;liolnal leaders (and, of course, these nmendments had to be ll(Jcepted 

43 signatory Governments), Congress lldopted (\ number of 
=enmr.l(lIl. conditioning United States participation in the T:~RRA. The 

resolution" "authorized to be approp~iated to the Presldent such 
not to exceed $1,350,000,000 in the aggregLLte, as the Congress may 

letlernnin:e from time to time to be appropriate for participation by the 
States" in the worll; of the UNRRA. In form the reser·,':J.tions were 
, incorporated in the joint resolution, either conditioning t.he expen

offitnds to be appropriated from time to tim" by Congress under th .. 

p.1749. 
House Joint Resolution 102, 78th Cong" 2nd Set!8. Approved by the President Mar!'!\ 
1944. Public Law 257. 
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joint resolution or placing restrictive interpretations upon the language of 
the international UNRRA Agreement. In effect the reservations were 
probably intended 1& to be akin ·to Senate reservations to a treaty. It should 
be noted, however, that in the case of Senate reservations to a treaty the 
United States·becomes a party to the international instrument subjec~ to the 
Senate reservations incorporated in the resolution advising and consenting 
to ratification. In the case of the UNRRA Agreenltmt, the United States 
was already a party to the international instrument, without reservation 
several months prior to the passage of the joint resolution containing th~ 
Congressional reserVations. 

Some of the reservations require further comment. Article VIII (a) of 
. the UNRRA Agreement stipulates that "Amendments involving new 

obligations for member governments shall require the approval of the 
Council by a two-thirds vote and sho.!1 take effect for each member govern
ment on acceptance by it." Various Senators feared that the President 
alone, without further consulting Congress, might commit the United States 
to new obligations. Senator Vandenberg thought the last word "it" in 
Article VIII (a) included Congress as well as the President (" the same 
legislative process by which the agreement is approved in the lirst in
stance ")," but the Senate adopted a reservation (Sec. 5) reading: "No 
amendment under Article VIII (a) of the agreement involving any new obli
gation for the United States shall be binding upon the United States without 
approval by joint resolution of Congress." The next reservation was of a 
similar nature. Referring to Article V of. the UNRRA Agreement," it 
read: "Sec. 6. In adopting this joint resolution the Congress does 80 with 
the following reservation: That in the case. of the UUited States the sp

. propriate conStitutional body to determine the amount and character and 
time of the contributions of the United States is the Congress of the United 
States." Sec. 1, referring to a resolution adopted by· the Council of t.he 
UNRRA reading that" the task of rehabilitation must not be collaidered III! 

the beginning of reconstruction-it is coterminous with relief", stipulated 
that "in adopting this joint resolution the Congress does so with the follow
ing reservation: That it is understood that the provision ... [quotedl con
templates that rehabilitation means and is confined only to such activitie; as 
are necessary to relief." By Sec. ·8 Congress attempted to control the 
UNRRA in the following terms: "In adopting this joint resolution the 
Congress does so with the following reservation: That the United Nations 

" Of the reservation contained in Sec. 7 of the joint resolution. &r...tor Connnlly said: 
" ... lYe tie all this organization's activities down to relief only. We exclude rehnbilit~. 
tion. 1I Of Sec. 8, he said: 'I\VC nre tying t.he whole Administmtinn, not SImply our contn~ 
bution, but we are tyinK the whole U" RRA to the proposition...." 90 Congo Rec.. p. 
2850 (daily cd., March 21, HH4). Senator Vandenberg told the thnt he supp,,,te<l 
the joint resolution on the theory II thnt we have·tied don-n Denn wilt) speaks for us 

·in the UNRRA, and thut we have ,itu down Director GencrallRhman." Same, p. IHO 
(Fob. 16,1044). "Sarno, p. 1746. "See above, p. 23. 
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and Rehabilitation Administration shall not be authorized to enter 
co:ntr'aciGs or undertake or incur obligations .heyond the limits of up

made under this authorization and by other countries and re
other sources." Although these reservations may in practice 

United States participation in the work of the UNRRA, in inter
law they are probably without legal effect in so far as the compe

of the UN RRA is concerned. 
may conclude that the procedural novelty in this case lay not in 
the UNRRA by joint resolution (either alone or by "congressional

agreement"), but in the elaborate efforts made by the executive to 
Congressional approval, even to the extent of accepting amend

'stripping" the Agreement of international obligations and ostensibly 
its fundamental character, securing the consent of 43 other Govern
these amendments, and then accepting reservations which were 

a projection into the international sphere of legislative mistrust of 
penchant for the expenditure of large sums of money and par-

an attempt to control the policies of the international organization. 
nnsual and flattering experience of being permitted to participate in· 

'making" of an international agreemer.t both by amendment and 
reservations appears to have given Con gmos something of a field 

At the same time the close cooperation of the executive with Congress 
this ins;ance undoubtedly resulted in the prompt acceptance by Congress 
the United States quota of $1,.350,000,000 which was determined 18 in the 

instance not by Congress but by an international organization to which 
United States had become a party by executive agreement. 

feature of the procedure in this case-the stripping of an inter
agreement of its positive obligations on the parti"!S-can scarcely be 

very often if the agreement is t.r) have any meaning. For 
it is inconceivable that the articles of agre~ment on the Inter

Monetary Fund, the International Bank for Recollstructi')n and 
"""lOUIrle"", or the proposed Gp.neral International Organization could be 

as to provide that a party should have only such obligations as 
be "determined from time to time by its appropriate const.itutional 
" without rendering the proposed organizations futile. In this re-

the UNRRA Agreement may·w.ell be su·i generis. 
problem remains largely unsolved. The full and generous partici
of the United States in efforts to maintain international peace and 

and to prumote the common welfare is basic. It seems undesirable 
executive alone should commit the United States to strange new 

if only because full collaboration by the 1!nited States will often 
Congressional actio!!. At t.he same time it is equally undesirablE> 

IY1 of courso, the Council of the UNRRA only "recomrHends" the utnount of a 
tribution: Council of UXRRA. 1st Ses.ion, Res. 14 (Finane;:'1 Plnn), Sec. 4; 

Department Conference Sr;ne:q 5;~, p, 45. . 
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that a carefully integrated draft of an intern·ational organization should be proposed International Bank for Reconstruction lind Developlllt'nt, and 
subjected to Congre.'sional amendments based on prestige or a misunder_ roperty and olfieiaL~. In the study of these que~tions consideratiun was 
standing of the functional requirements of world order and well-being. Per o the rpcent experience of UNRllA and to preparatory discu8sions 
haps the most promising feature of the experiment with regard to United ave been taking place in connection with ti,e work of the [nterim 
States participation in the UNRRA is the informal consultations carried OD on Food and Agriculture. The Conference was organized in 
between the Department of State and the Senate Rub-committee and House commissions of which Cominission I dealt wit.h thc Fund and Com
leaders. It is a hopeful augury that the method is being continued; It and it n with the Bank. It was ine\'itablc th'li., to:l pertain cxtt'nt, work 
can be further developed. Experience and mutual education of. this kind progress separately ill the two commissions and it wa.; not until the 
may in time lessen the threat of crippling amendments, as wellns the anti li~(;onleren(:e had progressed considerably that the Fourth Committee of mich 
thetical dangers of the unfettered use of the executive agreement, or, alter the two CommiHsions, which were charged respect.ively witt. ,uch problems,
natively, Senate rejection of treaties. really to eoordinate the proposals on this "uhjuet. 

HERBERT W. BRIGGS of the principle problems to be solved \\'u.s t!tn.t of the natHr(, and 
of these two new organizations. This whole que:;tion of the status ofSTATUS OF INTERNATIONAL OIilGANlZATlONS: PlUVILEGl!S A.lID lMMUNITIES OF THEIR. 

omCIALS IternaltiOll!l.! organizations is one which· has long concerned international 
and has recently received interest.ing treatment by i\h. W. Frip.dThere is nothing new in the problem'of providing appropriate immunities 

the Afodern Law Review.' No se-riou:; difference uf opinion wasfor officials of international organizations hut the proliferation of such 
at the Bretton Woods Conference r('latiYe to the desirability of organizations today raises the problem afresh and brings about a realization 

to these organizations some kind of legal per80nality. The p~ovisiollSthAt some uniform practice is desirable in this connection, Particularly 
adopted were as follows: .under present conditiollll, where different bodies of subject matter are 

handled by experts drawn from various Government Departments, a lack of Fund [BankJ shall possess full juridieal persona.lity, and, in par-
the capacity [:1 .uniformity in this matter is very natural. Even where foreign office offidals 
to contract; participate, the representatives may he from one of the technical divisions of 
to acquire and dispose of immvmhle~nd mo\'able property' the service and may not be familiar with diplomatic precedent on this par to institute legal proceedings.'" ... ' 

ticular topic. Some of these points will be found reflected in the history of 
the United Nations Monetary and Financial Conference held from July 1 to Similarly Article XV of the proposed Constitution of the Food a.nd 
July 22, 1944, at Bretton Woods, New Hampshire, Before that they h~ Organization of the United Nations provides: 
come to light at the First Session of the Council of UNRRA at Atlantlc Organization shall have the capacity of a legal person to perform 
City, in December, 1943.1 . . . act appropriate to its purpose which is not beyond the powers 

It is not to be assumed out of hand that identical provisions on thE' pomt In to it by this Con~titution.'" 

question are suitable for inclusion in every agreement establishing 5.n inter :. "'CCI'WIC of the difference in the nature of their operations, diJIering pro-
national organization. It might be safer to hegin with the opposil" ussump- . were adopted for the Fund and the Bank relative to judicial process.' 
tion, Nevertheless, there will probably always be some factors in comCOD 

Fund Bankamong the various organizations and it is at least desirable that the various 
precedents be kept in mind as we progress from conference to conference and " Po.~ition oj the Bank with regard 

10 judicia! ]lrocess.-Actiuns may be from organization to organization. 
brought againot the Bank only in a The questions which were raised at Bretton Woods in the ?vloneta~ !\nd court of competent jl!ri~diction in the 

Financial Conference had to do with the status of the proposed InternatIOnal 
'International P1lblic Corporations," in Mudern Law Review Vol. u, p. 1&:;.

1Monetary Fund and its property and officials and likewise with the status of 
IX, Section 2, of the Articles of Agreement of the Fund, lind Article vn. Section 

" See the remarks of Senator Connally to the Senate at the time of the Dumbnrton O.ks Articles of Agreeme.nt (Jf the n""k. Gnited St.ateR Trc,.,"ry. Articles of Agreement
Conference: CongressioMI Hecord.Nol. 90, PI'. 7255. 7256 (Aug. 22, 1944). .. International Monetary Fund nnd [nternational Blluk for Hcermstruetion and De

'Sedhi" JOURNAL, Vol. ;;8. PI'. 105-106. The progres" made by U"HRA in putting '~I? United N nt-ions Monetary nnd Financiu.l Cunferi)n(~e, Bretton Wood:;, N. ft. 
effect the resolqtions of its Council are summarized in: United !\~ution~ H.~lief and n.e:mbil~i • 1944, pp. 19 and 77. 

t 

tution Administration, Report of the Director General to the &Jcond ,':;teS!Slon of the Count" Heport to the Governments of the United Nations hy the Interim Commisnion on 
(Collneil II, Document I). W""hington. 1944, pp.. 87-95. and A~rieult.llr". \\""'hington. August I, 19H, p. -lG. • Articles cited, Section 3. 
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l\lunicll agreemcnt. As matters stand at t,IIc momcnt, legal 
can hardl~' br. attributed to til" declaration and its political value 
all· certain. HOWC"CI', it, docs furnish a measuring rod for judging 
Londoll Ozcch group sought, also to obtain from the British and 
British statemcnt falls short, of Cz(,ch desires. After calling at.tenltlCtD 
friendship which always existed between the Czechoslovak and 
peoples, the French doeulllcnt proceeds to say t,hat "in t,his spirit the 
National Commit,tee, rejccting thc agreemelltssigncd ill ;'vlunich on 
bel' 20. 1!i38, solemnly declare that they flonsidel' these agrer;ments 
and void a, also all al)ts accomphshcd in the application or in 

of thcS{) same agmements, Recognizing no territorial 

Czechoslovakia supcrvening in 1938 or since that time thev 

do, everything in thcir pOwer to insure that the Cze~hosl~vak 

within frontiers prior to September, 1938, obtains all effective 

for her military and economic security, her terrjtorial integrity, 

political unity." 2 

The de GauBe pron01lncement thus clearly conteoplates 
Czechoslovakia ir. its pre-Munich boundaries and brings into 
the fact. that Mr, Eden's message to Mr. ,Jan Masaryk does not 
General de Gaulle means by "all acts accomplished in the allPIi<Jatiion' 
consequence of these same agrpements" and by "political 
defined. If he refers tu internal Czechoslovak problems, such as 
ization of th~ governmental st.rllctl're, or the present claims of 
cumbi'nts to offices vacated while CzechOSlovakia, though 
Munich, wad still an independent BtlLte, t,hen, of eour~c, we are dealing 
a new departure ill the conduet, of internntional relations, Heretofore 
matters hnve been considered as purDl:' internal and outside the 
internat.ional cone'3m. 

The British declaration, which obviou.>ly is of major importance, 
to be a wholly unilateral act of His Majesty's Government. As 
has not come to light any evidence which would warrant one in 
that other Allied countries take the view that, following an Allied 
all of Central Europe is to be returned to the melting-pot. That a 
this kind complicates, rather thnn simplific.~: permits hardly of any 
Yet simplification seems to be <'ailed for. A qllest for simplification 
:.0 the thought that the first post-war taqk should be the undoing 
)f aggression and rest()ration of the prn-nggression int.ernational status 
lUt interference in purdy dom~stic affairs of the libcmted countries. 
.vould not necessarily mean, and should not mean, a petrification of 
.ernational order. Provision could be made for subsequent 
dter mature consideration dnd investigation, of international 
'riction. 

CHARLES 
'The Inler-Allied Review, Oct. 15, 1942. 

CUHHEN1' NOTES 

THE DEPARTMENT OF STATE IN WARTIME' 

P rticipation b~' th:Departmcnt of Statc in the war effon has ha~ a 
~ed effflcl,' on thc organization and functions of the Department, 1 he 

ClS:t obvious change has been the inevitable increase in personneL In 1932::e were S33 employees in the Department of State; this number has now 
wn to more thau..2,500. New divisions and office~ ~ave been created :md 

~rr divisions ha ve ~xpanded to .handle proble~s ~rJSlIlg oul, of the war a,nd 
WI' rntry of the Dlllted States mto the contlIc,t In December 1941. 1 he 
Bullrli'l has carried announcements I)f the estabhshment of these new offices. 

More significant, although less obvious, have been the broadened scope of 
\h~ Department's activities and the changes in methods of operation and 
procedure in the Department as a whole. 

Th Department's normal governmental contacts have broadened to cover 
IbSOc~ated activities of all other Government agencies and. in~olve close 
Ii>Chnical relations ",'ith the agencies and interdepartmental pohcy groups 
participating in the war effort. Fo;- two principal reas~ns the.Dep~":ment 
of State is associated in the operations of these agenCies: First, It IS the 
citpartment primarily responsible under ~he Pres!dent for the con~uct of our 
foreign relations; and, secondly, the Foreign SerVIce forms the offi~l.al c~anncl 
between this govemment and foreign governments. Thus partiCIpatIOn by 
\he Department at two points in all international operations is required.: ~t 
lIlust coordinate, in the foreign-relations field, the many complex war actlvl
lies of other departments and agencies, including a number of war emergency 
~ncies; and it inust, in large part, furnif:h the means of carrying out th~se 
activities S0 far as they require action in foreign countries. The effective 
discharge of these responsibilities by the Department has a vital bear
ing upon the success 0: the war effort. 

In manv cases other agencies must depend upon the Department not only 
lor coordinating their activities in the foreign rellltions field "''ith. forcig,n 
policy con~iderations but also for the specific information upon whICh thClr 
operations must be based. For example, the Liaison Office in the Office of 
\h~ l'nder Secretary of State expedites the considemtion of and action upon 
urgent politico-military questions of common interest to the State, War, and 
Na"y Departments and operates as part of the Secretariat of the Liaison 
Committee, composed of the Under Secretary of State, the Chief of Staff, ~nd 
the Chief of Naval Operations. The Office receives urgent commumcatlOns 
or inquiries from and transmits to the War and ~avy Departments, and 
ofl€n to such militarY bodies as the Inter-American Defense Board, des
patcbes and daily tecimieal reports of a confidential nature from our diplo
IW\tic missions and consular offices abruad, which are essential to the proper 
fUllctioning of certain milit~ry and naval operations. . 

Similarh- the four Advisers on Political Relations maintain close relatIOns 
lI'ith othe; Government agcncies; the work of the adviser on Far Eastern 

, Reprinted from the Department of State Bulletin, Oct. 24, 1942, Vol. VII, p. 855. 
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aITairs, f~r exampl~, includes participation as a memh~r of the 
of the .J o III 1. Intelligence Committec of the Joint Chiefs of Staff 
commlt.t.ce processes material, evaluates iniormation, and ' 
ommcndatlOlls for t.he \lse of the .Joint Chi"fs of Staff: collab 
Lcn(~-l,ease Aclministmtioll and with the Administ~ative 
PresIdent charged wit.l., dutim; relating to the furnishing 
ot~l~r.asslRtance to ChIna; consideration of policy in collaboration 
Dl\%lon. 'Jf ,Dcfcns(' lVlatcrials in t.he Department and with the 
E~onolmc ~\ arfnre in obtaining strategic materials from China' 
w~th the DIvision of CurrcntInformat.ion and with appropriate' Vll

\\'~r and ~a\'y l?ep~rtlllcnts, the Office of War Information, a nd'ClfLl8lll,UiO 
of ~ tmteglC ServIces III planning psychological warfare' and cOi')P{!ration 
the Depa;tm?nt's Dil'isioll (If Cultural &lations and ;\'ith the 
I~form.atlO.n Ill. the f ?rmulation of plans and the preparation of 
dlssemmac!on III Chllla, desig::led to promote understanding and 
change of ~ult\J:e between the American people and the Chinese. . .. 

M.any s~tuatlOns invoh'e not only the interplay of political and 
con~lderatlOns but a~so decision and action in the economic field by 
the ~terested agenclCS. Just prior to the United States' entry in 
the :::;ecr.etary ~f Rlotc set up the Board of Economic Operations 
of .?er.tam. offiCIals and six divisions in the Department, for the' 
coor?matmg the general economic foreign policy of this I ;()w'mm<mt 

~artlCu~ar, t?e program of economic warfare. This program 
Jab?rahon wltl~ numerous officials of the United Nations and with 
n~tlOnal agclH'lcs as the Com;)im,d Shipping Adjustment Board 
bmed Raw Mat<lrials Board, the Inter-American Del'elopment ' 
and the Inter-American Financial and Economic Advisory 
well a:' thc corrclation of the programs of such United 
agencIes as thc Board of Economic Warfare the War PTl[)dlmtion 
Office of the Co?rdinator of Inter-America~ Affairs, the .lI.f,COnSlc.r 
nance CorporatIOn, the War Shipping Administration the
Bank, and others. ' "-,,m;,n,.·" 

. In the program of p~yc~olo!rical warfare the Department, through . 
swn ~f Current, Informatl(ln in collaboration with the Dh'ision of 
RclatlOns and the geographic dh'isions of the Department, works in 
WIth ot,h(:r agencies in the war information field. including the Offiee 
I nform . al.lOn, the Office of Cen'orshh. " tIle IJfficc of the C .. d'mator. . . . oor 
A~enca~ Affmrs, linn the Joint Psychological Warfare Committee 
.lomt ChlCfs of St.aff, in planning and directing psychological warfare 
OllS parts of the world by means of t.he radio, the pre,s, and motion 
The Department supervises the usc of informational material 
o~r general foreign policy, which will be suitable for ' 
diplomatic missiollH in countries outside of the Western Hcmi,spDlei'E 
nlshes recommcndlttions to the Office of \'.'ar Information based on 

CURRENT NOTE~ 

f~m t.he fiuld; and st.udies reports 011 enemy propaganda .and intelligence 

tivitics in the American rcpubhcs. 
ItThe emhassies, legations, and consular offices in the Foreign Service have 
~ss(lrily become the hea~4uartcrs or centers of wartime aet~~ity in all 
tountries with winch we mmntam dIplomatIC relatIOns. An Auxtllll.ry Serv
o bas bcen crcated on a temporary basis to supplement ti.e permanent 
;::!Ilig Service staff in handling new rcsponsibilities created by the war and n
in serving other Governmeut agencies, such as the Board of Economic War
fare the Office of Strategic Services, the Lend-Lease Administration, the 
Offi~c of the Coordinator of Inter-American Affairs, and the Office of War 
Information, whose operations relating to foreign countries arc of major in
terest to. the Foreign Service establishments in those' countries .. In 1932 
ihere were fewer than 4,000 persons in the Foreign Service; now, the per
IOnncl of the Foreign Service, including the members of the new Auxiliary 

Service, totals more than 4,500. 
In addition to its broad role in coordinating economic and political action 

relating to foreign policy and in maintaining the foreign outposts of this 
Government, the Department directly is charged with a number of duties 
doselv related to the war. An example of this is the designation of the Sec
retllrY of Stat.e to prepare the Proclaimed List of Certain Blocked Nationals, 
with the cooperation of other agencies. Similarly, the Department has 
broad responsibilities with respect to the representation of the United States 
ill intergovernmental committees, an example of .whieh is the Inter-American 
Financial and Economic Advisory Committee, of which the Under Secretary 
of State ;8 the delegate of the United States and the chairman. The Depart
ment's cfforts in the promotion of hemisphc'ric solidarity have been intensi
lied, and these efforts have been implemented by meetings of the Foreign 
Ministers of all the American Republics, such as the meeting held at Rio 
de Janeiro in January 1942, to insure full cooperation in joint problems of 

defense. 
A detailed survey of the functions of one of the long-established divisions 

01 tbe Department of State, such as the Division of the American Republics, 
rtveals a dil'ersifil)ation of duties which requires experts with first-hand 
knowledge of conditions in every field of social, political, and economic ac
til-ities in those countries in order to handle the complexity of problems 

Itlated thereto. 
This Division has charge of coordinating relations with the 20 other Amer

ican Republics and with inter-American organizations and directs a greatly 
expanded program of cooperation and solidarity between the Un,ited States 

and these nation8. . 
In the field of political warfare, the Division of the American Republics 

studies reports of non-American and enemy activities in the hemisphere, in
eluding political penetration, radio and press propaganda, economic pene
tra';ion by agreements and concessions, fifth-column act.ivities, espionage, 

http:Auxtllll.ry
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use of telecommunicatiuns: etc, Suggcstions and 

coul,ltcracting and climinating such act.ivities, requiring '~LL"ul~nlr," 

foreJgu methods of secr,'t intelligcnce, are a frequent result, ' 

Th~ Division maintain;; liaison 'with the Pun American Union, the' 

Amcrlean Dcfense Board, and thc Coordinator of Inter-American 
among othe,rs, on a ~'n,ri?ty of social, cultural, political, and defense 
lems, and \nth the DIvIsIOns uf Cultural Relations and Current IDltolilllalt:n~; 
of th~ Depa~lUent, Cont.acts with high officials, visitors, and 
th.) ?lploma~lc corps, of the other American Republics arc frequUeltnOUtDDEl!8iill", 
sentl~l. Tbls Dn'lslOn studies political developments arising from' 
American conferences aud cooperates with other di\'isions and offi 
Department in handling matters relating to various treaties and agJceBreerne:iiDj";; 
such as water. and bound!!.ry settlement.s, the Inter-American UIII<.lJIW"V,' 

Inter-American Coffee Agreement and negotiations for the UllAl)'-a.mlm 

~oc~a A!?,eement, and the In~ernationul Sugar AgJreement; 
ImmIgratlC'n and prot.ection; aviation developments; "VllllIIp.rmA.I 

and export control and priorities, Officers of this Division 
pare digests coveriug reports from the Foreign Service in the other 
Republics and from Army and Navy officers attached to these 
st,udy ~nd o,bserve current trends and developments-political, 
and sOClal-m theRe countries; and prepare instructions to the 
ice in accordance with the polici!'s of the Department, The Di 
technical assistance in connecr.ion with the detail to the other 
publics of military, naval, and air missions; reviews with special 
the effect upon the Dcpartment'~: policy all material for the press 
mo~es of publication, including radio script~ and motiOll-picture 
havmg ~~f~rence t? th~ ~t~er American Republics, As may be seen, 
sponslblhtles of thIS DIVISIOn, as wpll as others in the Department 
tually every aspect. of life wit.hin the regions to which its work is ' 
, The role of the Department of State, so highly important in time 
IS even more vital in time of war, since its vigorous conduct of 
Telatio~s in the political, economic, social. cultural, and auml',m'13tTatl,Ve 
comprISes one of the most effective means which the United States 
not, onl~ for c~mba~ing the Axis Powers but for insuring and continuing 
term friendshIps WIth the other nations of t.he earth, , , 

REGIONALISM TN INTERNATIONAL JUDICIAL ORGANIZATION 

Proposals am ,made from t.ime to time, and have again been 
cent.I~·, for the elitablishment of regional international courts 
alleged would be more rcadily available for lit.igation between 
same region of t.he world than t.he Permanent Court. of International 
or, any ,other worlrl tribullaL In the past such proposals have 
chIefly m connectIOn with the International Conferences of American 
l'vlore recently a regional international court for the Pacific area has' 
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-tc<1 Some of the advocates of a European or WCHt European "feder-' 
JU~gr,,' " , ' 

, "havc adumbruted the estabhshment uf a regIOnal mtematlOnal court 
allon " , d' , I 't" I I , F' 01'" The future uf mternatlOnal jU ICla orgalllza IOn IS c ear y an ~ur ".. . . 

the questions which will require thorough reconslderatlOll on theg
lIDon , of the \\'3 rand u brief discussion of some of the proble'ms which themorro\\ ' , 

treStion of regional internutional courts would present may therefore be of 


intt'fest. ' , ' 

Thc coexistence of the Permanent Court of Internatl?nal JustICe and or 
t' I\' independent regional international courts would Illvolve at least two 

~;:;s, There would be a danger ~f e~nflicts reg~rding jurisdiction" and a 
dan er that regional courts might be Illsplred by reglOnallegal,conceptlOns to 
JUc; an extent that their decisions might ,prejudice th~ future unity of the 
law of nations in respect of matters regardlllg wlllch Ulllform rules of world
wide validity are desirable, , 

Assume that the Permanent Court of International.Justice and an entirely 
independent regional international court were both to enjoy, in, greater or 
lesser degree, compulsory jurisdiction in respect of the same subject-matter 
and between the same parties, There would then, unless adequate arrange
ments for coordination existed, be a danger of conflicts regarding jurisdiction 
which would tend to discredit both courts, One party to a case might apply 
10 the Permanent Court and the other party to the regional court, Each 
(Ourt might decline to regard its jurisdiction as excluded under the rules 
go;'erning its competence and procedurc by the fact that the other party had 
appli(,d to the other court, Such a conflict might arise at an ?arly stage ,of 
the proceedings, The Permanent Court, acting under Article 41 of Its 
Statute at the rEquest of one party, might indicate one set of measures of 
interim protection; the regional court, acting in exercise of, simi,lar powers. at 
the request of the other party, might indicate measures of mterlm protectIOn 
incompatible with those indicated by the Permanent Court, Even more 
delicate would be the situation if both courts gave judgment by default and 
did HO in opposite senses. Adequate arrangements for resolving any, eo~flicts 
regarding jurisdiction which might arise would therefore be essentIal m the 
t\'ent of the creation of any regional courts, 

There are of course numerous cases in which jurisdiction has been attrib
uted to thePermanent'Court conditionally upon the parties not having agreed, 
in respect of the part.icular dispute or class of dispute in question, npon refer
ence to some other bodv, A statute conferring jurisdictioll upon a regional 
court in general terms ~as not the type of agreement for a~other ,jnrisdi~t~on 
(Ontcmplated when the clauses and reservations emhodymg tIm condItIOn 
"'ere drafted, Such a statute would, however, probably be regarded by the 
Permanent, Court as effectually excluding its jurisdiction under instruments 
and between parties as regards'which there arc in force clanses or reservatio~s 
eXcluding cases in which the parties have agreed to accept some other jUriS
diction, Bllt in other casps the Permanent Court would seem to have been 
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Recovering Culture: The Berlin 
" 

'';' 
" 

National Gallery and the 
;.' 

;1U,S, Occupation, 1945-1949 

Marion Deshmukh <, 

" 

Beauty is a basic requirement for civilized life. .;. 

- Walter Gropius. Speech at the College' Art':' . , Association, 30 January t948'~' -r 
~(\ 

:-"!:' 

Buildings have been wreck~d and looted, offices and refugees ha~e crowded'~ 
~ ',', "'I'.into cultural monuments; collections are still dispersed, materials are;~' 

still scarce. Above all, the activities suggested here are a potent force:', ,.; 
for democracy, in ways which the Germans, even those with the best:':, "'., 
,will, have no notion. 

-Monuments Fine Arts & Archives OMGUS :' 
Draft Report. 24 August. t 948' 

One day we will "'ave brought together that which the tragic develop
ment of our history has temporarily divided. . 

-Berlin Mayor Ernst Reuter,'Sp,eech at the:: 
opening of the first exhibition in West Berlin of , " 
paintings and sculpture in the Dahlem Museum, '> , 

2 October 1950 

... ~ 

1. 
> 

"

W HAT was to be salvaged of Gernlany's, artistic legacy after \,. 
her surrender to the Allied forces in 1945?1 With Germany's' ::' 
unification in 1990, the question has assum~d a new resonance.. ~, ,. ' 

'", ' 

'~L' .:... 

Thanks to Vernon Lidtke and Peter Paret for their constructive suggestions 'and to' my 
colleague, Jack Censer, for editorial improvement. Appreciated are the comments from\-.-.'., ' 
the late John Gimbel, before his untimely death in the summer of 1992. His work pio
neered the study of Nachkrirgsgrschichlr in the United States. 

1. See Wieland Schmied's detailed discussion of twentieth-century German art, 
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412 RECOVERING CULTURE 

Currently, Germany's intellectual community is pondering the country's 
aesthetic future after forty years of political, social, economic, and cul
tural division. Critics have condemned the former German Democratic 
Republic for its pernicious cultural role in mandating aesthetic styles, 
such as socialist realism, and for its policy of punishing those who chose 
not to conform. Similarly, after the Nazi surrender, the wartime Allies 

. and the defeated Germans debated the direction culture should take in 
Germany after the collapse. National Socialist rule and the incredible material 
devastation of the war had destroyed museums and dispersed or damaged 
much of the nation's artistic legacy.2 Within months after the end of 
World War II, tensions mounted between the Russian and Western Allies 
over occupation policies, leading to the subsequent division of Germany 
and of Berlin. 

This essay will describe the postwar cultural policies of American oc
cupation forces as well as those of the vanquished Germans that forged 
occupied Germany's cultural identity. By fOCUSing on the National Gal
lery's fate in postwar Berlin, critical reconstructions and deliberate aes
thetic omissions served to fashion both a new artistic vision and to revive 
the older modernist tradition; I will concentrate on two aspects of post
war cultural policy based largely on the OMGUS (Office of the Military 
Goyernment, United States) record holdings in the U.S. National Ar
chives. First, after briefly describing Nazi museum and arts policies in the 
1930s, the essay will examine how Berlin's postwar military and political 
division physically divided prewar Germany's premier museum of mod
ern art, the National Gallery. The National Gallery's fate in particular is 
essential to an understanding of modernism's political role throughout 
twentieth-century Germany. 

particularly the post-1945 period, in his "Ausgangspunkt und Verwandlung, Gedanken 
fiber Vision, Expression und Konstruktion in der deutschen Kunst, 1905-1985," in Deutsche 
Kunst im 20. Jahrhlmdert, ed. Christos M. Joachimides, Norman Rosenthal, Wieland Schmied 
(London 1985-1986), lexhibition catalog), esp. 54-59. 

Almost thirty years ago, the poet and critic Hans Magnus Enzensberger caustically wrote: 
"Our two trump cards are our so-called unbewiiltigte Vergangenheir and the 'German ques
tion.' These slogans refer to fascism and to partition; around each a set of complicated, 
precisely regulated rituals has evolved, to none of which can I quite reconcile myself. 
Self-hatred and self-praise-self-pity and arrogance-look all too much alike." "Bin ich 
ein Deutscher?" Die Zeit, 12 June 1964, reprinted in Postwar German Culture, ed. Charles 
McClelland and Steven Sher (New York, 1974). 192. For a historiographical overview of 
divided Germany's legacy, see Mary Fulbrook, The Two Germanies, 1945-1990. Problems 
of Interpretation (Atlantic Highlands, 1992). 

2. See the recent volume detailing Nazi plundering of art objects: Lynn H. Nicholas. 
The Rape of Ellropa. TI.e Fate of EI/rope's Treamres in the Tllird Reid. and tl.e Secolld World 
War (New York, 1994). See also Michael Kurtz, Nazi Contraband (New York, 1985). <.': 

The end of the Cold War has witnessed a reexamination of the location of artworks 
purported to be lost or stolen. In January 1995 a special symposium was held on the 
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Secondly, I will discuss how the larger East-West conflict, already ap"' 
parent before the war's end, played itself out in the cultural politics of. 
museum administration, acquisition, reconstruction, and. exhibition poli-f . 
cies during the occupation period. Wartime damages and dispersals pre; ~ 
c1uded major museum initiatives for several years. The 1948 division oL.·: 
Berlin began the long Cold War rivalry that ended only with Germa~'
reunification in 19?0. Nevertheless, a revealing picture emerges by re'".;· ., 
viewing US policies toward the arts and mUSeum reorganization: in Berlin,: ~' 
after 1945 and by comparing these with the policies of the other occupy,:-:. ,. 
ing forces as weill as with those of the Germans themselves. And the :', ., 
Berliners' own initiatives in museum reconstruction and exhibition poli;;.~:: 

cies after the war highlight debates about the role of visual culture that 
continued during the forty years' of a divided Germany. ','F' 

The National Gallery's destiny is instructive for two key reasons. Until _ 
the Nazi seizure of power in 1933, the museum's leadership consistently. . 
espoused German and international modernism in t~e arts and vigorously:: ',0 

promoted the latter's acquisition and display. The gallery's collection and·', 
exhibition policies were continually affected by political pressures, begin-;' . 
ning with Kaiser Wilhelm II and ending with Adolf Hitler. Imperial and.:· :~:.: 
Republican cultural conservatives, a substantial number being anti-Semi~~j ", . :'" 
had desired a museum housing German art exclusively, whileculttiral . -"[:'. 
liberals saw its mission as representing the best of all schools of contelT\'::" 
porary Western art. The National Gallery's acquisitions policies from the/':· ". 
imperial period at ,the end of the nineteenth century through the, 1930s ' 
reflected the museum's ambiguous and often conflicting prograrrunatic tasks.. 3 

. 

Several progressive museum directors came, under fire for their contrti~) { 
versial acquisition policies, especially over purchases and gifts of French .• 
and German impressionist, post-impressionist, expressionist, and abstract ' '." 
art. But the National Gallery could boast that its range of modernism";
with early purchases or donations of paintings by Manet, Renoir, Liebermann,'. .' 
Corinth, and Slevogt, among others, set imposing standards for galleries" ',' 
throughout Europe and the United States.4 The National Gallery was th,e:' 

complicated subject: "The Spoils of War. World War II and its Aftermath: The Loss•• ; 
Reappearance, and Recovery of Cultural Property," 19-21 January 1995. Bard Graduate,'· \~ 
Center for Studies in the Decorative Arts. .'t;!'ri; 

3. On the National Gallery's acquisitions policies before World War I, see the detailed.: 

study by Christopher With, The Pru.uian lAndeskunstkommission, 1862-1911 (Berlin•. _--- ! 


esp. 47-49, 931f. 

4. "In 1931 Alfred Barr. Jr. traveled in Germany to prepare his Modem Qrman Painting. :' 

and Sculpture for the fledging Museum of'Modern Art in New York. He was so impressed j{' 
by what he saw in the museums that he made a point in his catalogue of citing the.. \ 
contemporary coJlecti!1g policies of German public institutions," Stephanie Barron, "1937:'. 
Modern Art and Politics in Prewar Germany," in idem, "Degenerate Art," The'Fate of the" 
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first German museum to acquire a Cezanne, for example, in 1897.5 De
spite the strongly-held belief in modernism's aesthetic importance by both 
Hugo von Tschudi (from 1896 until 1909) and Ludwig Justi (from 1909 
until 1933) during their combined tenure that spanned three decades as 
the National Gallery's directors, the acquisition of modern art for the 
museum tended to be a risky and politically dangerous enterprise. 6 

The gallery's troubles mounted dramatically after the Nazis came to 
power in 1933. They proceeded to remove both museum personnel as 
well as a large number of works in the middle 19305 as a result of their 
well-known aversion to avant-garde :irt. The National Socialist KIlNstkammer, 
under the direction of Joseph Goebbels. suml1,1arily fired museum cura
tors perceived to be promoting modernism. In late June 1933. only six 
months after Hitler's appointment as chancellor, the new government forced 
Justi to take an "indefinite leave, effective immediately." He was replaced 
by his supportive assistant, Alois Schardt, whose position was equally tenuous. 
By November 1933. Schardt received a day's notice informing him that 
the National Socialist government no longer required hisservices.7 The 
Nazis then gave the directorship to Eberhard Hanfstaengl, head of Mu
nich's State Collections and cousin of Hitler's longtime supporter, Ernst 
Hanfstaengl. Nonetheless, the government dismissed him in 1937. Paul 
Ortwin Rave, Justi's former curatorial assistant, assumed the post as de 
facto director, though the Nazis awarded no one the coveted title after 
Hanfstaengl's forced departure. Rave, cleared by the Allies after the war 

Avant·Garde in Nazi Germany. [Exh. C::::;at .• 70S Angeles County Museum of Art] (Los 
Angeles, 1991). 13. " 

5. With, Ti,e Prussiall Lanaeskllllstkommissiotl, 99-100. 166n. 
6. For a compact summary of the museum's history, see Paul Ortwin Rave. Die Geschichte 

der Natiollal Galerie Berlin (Berlin. 1968). Rave presided over the museum during the late 
1930s and early 1940s as provisional director. For a fascinating account of controversial 
episodes in acquisition and exhibition policies before 1933. see Peter Pareto "The Tschudi 
Alfair," Joumal of Modern History 53 (December, 1981): 589-6IR. Kaiser Wilhelm" forced 
Tschudi's re~ignation, in part because the monarch vehemently objected to the museum's 
perceived promotion of aesthetic modernism. Rave's predecessors at the Nationalgalerie 
have also written about their experiences in the world of museum politics: cf. Hugo von 
Tschudi, Gesammelte Scllriftell zl/r nel/eren Kunst (Munich, 1912); Ludwig Justi, Die Na. 
tional·Galerie und die moderne Kunst (Leipzig, 1918). and idem, 1m Dienste der Kllnst (Breslau, 
1936) (written following his dismissal by the Nazis). For a recent. brief overview of 
Justi's long career, see Eugen Blume, "Ludwig Justi-Im Dienste der Kunst," Museums 
JOllrnal I (6 January 1992): 5-9. One of the National Gallery's (West Berlin) postwar 
t1irectors, Dieter Honisch, has written an admirable history of the museum, Die Nationawalerie 
Berlin (Recklinghausen, 1979), in which he also describes the elforts of Tschudi and Justi 
in fostering modernism and continually battling detractors. On the pervasive anti-Semitism 
in the art and museum world, see the recollections of the Jewish artist Max Liebermann, 
whose career spanned the Imperial, Republican, and first two y~'ars of the Nazi regimes: 
Die Phallltlsie in der Malerei, Scilriften IlIId Reden (Frankfurt am Main, 1978), 

7. AnnegretJanda, "The Fight for Modern Art, The Berlin Nationalgalerie after 1933," 
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of possible pro-Nazi sympathies, became the National Gallery'S first post-:: 
war director after 1945.8 

.... 'f'." 

Together with its directors, the National Gallery's collections faced, 
continual uncertainties during the Third Reich.9 Because of the clouded: . 
ideological situation regarding the arts, no new exhibitions were mounted t 
in the National Gallery after 1933. Following the 1936 International Olympic",,,,;., 
games held in Berlin, the museum closed the twentieth-century section,i' 
which was located in the Kronprinzenpalais, In 1937, Hitler directed that 
thousands of what he termed "degenerate art" objects be confiscated from 
numerous German museums, including the National Gallery, either 
sold or destroyed after being displayed in a mammoth Munich exhibition. 

·as well as in cities throughout Germany.tO The regime ·removed. 
mately 16,000 pieces of German, and foreign art from public collectioris~. 
within Germany. From the National Gallery's holdings, the Nazis seized': 
64 paintings. 26 sculptures, and 326 drawings. lI 

in Barron, "Degenerate Art," 107-9. Her informative article poignantly catalogues the hardslUps 
faced by the National Gallery's stalf over seemingly innocuous issues. For example, even 
publishing catalogs of the Gallery's holdings seemed "inopportune;"' since it w3!uncettain 
which of the museum's modern works would be condemned and possibly removed if .. > 

listed, 110. She believes that the three National Gallery directors during the Nazi period,:' :(. 
Justi. Schardt, and Hanfstaengl. bravely attempted to steer a worthy but ultimately fruit" ~., 
le~s path between traditional museum curatorial practice and radical fascist cultural poii-: ~;. 
des, the latter finally claiming victory. There is a large literature on National Socialist' .. 
arts policies. A few readily-available titles are listed here: Paul'Ortwi~ Rave, Kunsldiklatur:.,,:, 
im Dritten Reich (Hamburg, 1949). one of the first accounts of Nazi arts policy; Hildegard' . 
Brenner, Die Kunstpolilik des Nali,mals()zialis1Ilu5 (Reinbek, 1963); Berthold Hinz. Art in'~ 
the Third Reich (New York. 1979); Joseph Wulf, Die bildenden Kunste im Drilten Reith: ..: 
Eine Dokumentation (Frankfurt.' 1983); Otto Thomae, Die Propaganda Maschineri.: Bildende 
Kunst IlIId Ojfelltlichkeitsarl)eil im Drillen Reich (Berlin, 1978); Peter-Klaus Schuster. ed., 
"Kunststadt" Mllndlen 1937: Nationalsoziali$mus ~nd "Entartele Kunst" (Munich, 1987); Alan " 
Steinweis, Art Ideology, and Economics in Nazi Germany: the Reich Chamber; of Music, Theater; . 
alld the Visual Arts (North Carolina, 1993). ,';'.> 

8. See below, p. 427. 111 ,;':.: 

9. The National Gallery's collections had been reorganized several times between' the, 
pre-World War I period and immediately before the Nazi takeover in early 1933. The. 
main building of the National Gallery housed nineteenth-century art up to impressionism,' , 
The Konprinzenpalais displayed twentieth-century modernism.' Other buildings contained 
Schinkel drawings, the library holdings, and sculpture collections. Therefore even before 
National Socialist rule, the museum, partly because it had outgr9wn its original space;'
and Dartly because its director reconceptualized modernism based on the recent art his~·:· 

literature. was .structured dilferently from its original plan. Joan Weinstein,',·Thi . '. 
End of Expressionism, Art and Ihe NOllember Revollltion in Gennany, 1918-1919 (Chicago; . 
1990), 39-42, describes ideas for the museum's reorganization during the tumultuous years' ( after the 1918 revolutionary political activities which were proposed by Justi and otherS. 

I 10. For all extended discussion of these confiscations, see, Rave, Kunsldiktatur; Alfred 
Hentzen, Die Berliner Natiollal·Galerie im Bilderstunn (Cologne. 1972); Hinz, Art in ·the 
Tllird Reich; Ian Dunlop, The Shock .of the New (New York, .1972), 224-5?; Barri;,n, 
"Degenerate Art." ',-:" ;i. 

11. Honisch, Nationalgalerie Berlin, 49-50. Janda's figures are more conserVative:~She 
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On the eve of the war, many paintings and drawings in the National ·1 

Gallery's collections were on loan to other museums for various exhibi
'.~ 

tions or were hanging in government offices within Germany or abroad. 
Rave estimated that 1,560 works were thus dispersed to 151 different 
locations. 12 Paintings and sculpture not considered "degenerate" had to 
be removed for safekeeping once hostilities broke out in 1939. Officials 
dosed the National Gallery to the public and most of the more valuable 
works were sequestered either in various Berlin locations or in the Merkers 
mines in Thuringia, the Kaiserroda mines east of Eisenach, at Grasleben, 
and in Bleicherode, southwest of Nordhausen. The bulk ·of the National 
Gallery holdings were stored at Kaiserroda. 13 While Hitler. occasionally 
believed that to evacuate works of art would demonstrate "weakness," he 
nevertheless authorized the removal of thousands of objects to various 
sites for ~afekeeping.14 

states that a total of 141 work were removed from the National Gallery, specifically for 
the 1937 Munich Degenerate Art Show. By 1938. 237 works had been removed, ex
.changed, or sold. Janda. "The Fight," 113-14. 

12. Rave. Die Gesehiehte der National Galerie Berlin, 123. 
13. For a very full account of all the Berlin museums and the art library during this 

period. including the National Gallery, see Irene Kiihnel-Kunze, Bergung-Evakuieru;,g
Rllckfilhrung: Die Berliner Museen in den Jahren 1939-1959 (Berlin, 1984), 17-30. Hereaf
ter cited as Kunze, BER. Kiihnel-Kunze was associated with the Berlin museums from 
1925 to 1946. She served as an assistant to the famed General Director Wilhelm von 
Bode before 1929. From 1946 to 1949 she was aconsultant for U.S. Military Headquar
ters in the art section of the MFA & A section in Berlin-Dahlem. She later served in 
various capacities as a consultant for the Berlin municipal Senate and head (1963-64) of 
the Painting Gallery in Dahlem. See also, Annegret Janda. ed., Nati(mal-Galerie, Wiederaujbau 
und Entwick/ung seit 1945 [Exh. Cat. National-GalerieJ (E. Berlin. 1974). 

14. A number of publications have described the postwar location and restitution of art 
objects: Control Commission in Germany. Works of Art in Germany [British Zone); Losse~ 
and Survivals in the War, MFA & A Branch, British Control Commission (London, HM 
Stationary Office, 1946); Thomas C. Howe, Jr., Salt Mines and Castles, the Discovery and 
Restitution <if Looted European Art (Indianapolis, 1946); Commission for . the Protection and 
Salva~e of Artistic and Historic Monuments in War Areas (U.S. Government Printing Office, 
1946); Michael Kurtz, Nazi Contraband: American Policy. on the Return <if European Codtural 
Treasures (New York & London, 1985). A recent work which is very critical of Allied 
restitution elforts is Cay Friemuth's Die geraubte Kunst: der dramatische Wt.ttlauf um die 
Rettung der Kulturschiitze nach dem zweiten Weltkrieg: Entfilhrung, Bergung, und Restitution 
europiiischen Kulturgutes, 1939-1948 (Braunschweig, 1989). Germany's recent unification 
has reopened questions of cultural restitution. Cf. Friemuth, Die geraubte Kunst, 67-102. 
In an article based on Friemuth's research, Karl-Heinz Janssen writes: "By April 7, 1945, 
a total of 9000 crates from ftfteen departments of Berlin's museums had been brought to 
the West. Not everything got back safely; some crates arrived considerably lighter than at 
the beginning of their journey." Klaus Goldmann, who kept a close watch on the trans
port operation, observed: "In many cases it was the most unusual, valuable, and irreplace
able pieces" that got lost. The British Military Government confirmed: "There is evidence 
of more or less serious losses from parts of the Berlin collections arriving in the British 
and American· zones." "Kunstraub! The sacking of Germany," The Art Newspaper 5 (Feb
ruary, 1991): 10. .' 
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Between February 1943 and the e~d of April 1945, Allied planes bombed 
the Museum Island in Berlin at regular, sometimes monthly intervals As. f· 

The damage ranged from total destruction (the Old.Museum) to ',build",'; 
ings partially burned and bombed (National Gallery, Kaiser friedrich'~-.~· 
Museum). Despite the removal of artworks for safekeeping, the repeated-;=
Allied aerial attacks and the resulting fires destroyed an additional 300/' 
works of art in the National Gallery's collection, though:that number haS('· 
not been conclusively verified.16 The British sequestered over twl?, hun..; 
dred damaged pictures to a castle in the city of Celie in Braunschweig:!7: " 
Almost four hundred works, the core of the museum's collection; end~d:: ...:. 
up in the American zone.18 These works included paintings by the' G~f~;:'. ;,~, 
man romantics, such as Caspar David Friedrich, and works by Mat1et;'~ 
Leibl, and the French impressionists. The Russian zone contained the;.,' 
largest number of works, 700 paintings and 400 pieces of sculpture, thou~l' 
many of these were considered to be of lesser aesthetic quality than th6k. 
in the British and American zones. 19 Thus, in the eight-y~ar periodbt)':'; ~. 
tween the opening of the "Degenerate Art" exhibition in 1937 and the>
closing months of the war in 1945, the National Gallery's colle,ctioris 
were scattered, sequestered, partly destroyed and damaged due to Naz!" ,'. ·c', .. 

politics, war, and bombings. .;:::;~.'{-. 
'~t~~ :·l 
;~l:~~'" '\'II. S.:.,:':f

• • • ..J.:i.;:. 

While Stunde Null or "zero hour" has often characterized German poli~i;·· 

cal and cultural discontinuity in 1945, the title of Wols's {WoifgangSchulze)',' 

1946/47 abstract expressionist painting, "It's all over," better captures th(, 


j 

15. Kunze, BER, 49-51. .. 
16. Christopher Norris, "The Disaster at Flakturm Friedrichshain: A ChrOnicle: and , 

List of Paintings," Burlingion Magazine (1952), 'quoted in H. H. Pars, Pictures in Ptril 
(London, 1957), 214-17: The exact number of works lost and destroyed has yet to ~C;"., 
dctcmlined. See also, National Archives, RG 59, Department of State, 1945-1949,862.403/.· 
4-947 "Return of German Agencies of Cultural Materials," 3 April 1947, and 862.4031t 
3-3048, 27 February 1948. Letter of Frands Henry Taylor to Department of State; ind., . 
Friedrich Winkler, Kriegschronik der Berliner Museen, May 1946, reprinted in Kunze, BER.;,··· 
Appendix 2, 341-43: Nicholas, The Rape of Europe, 327-67. . ,"itt,· 

17. The main U.S, depositories, called Central Collecting Points (CCP). were loc'ated ., 
in Wiesbaden, Marburg (eventually combined with Wiesbaden's), Frankfurt, and Munich".-:;t:: 
See Craig Hugh Smyth, Repatriation of Art ftom the Collecting Point in Munich .dfttr World:: ...,';' 
War 11: Background and Beginnings (Maarssen, The Hague, Montclair, NJ,1988), 53:"Thi:.' ;:,' 
bulk of the relocated artworks in the British zone were in Celle.Braunschweig.~/rhe; .,,:,. 
Russians removed major artworks back to the Soviet Union before returning many~of, .,;,¥:, 
them in the mid-1950s. The Western allies also returned their collections at the same rinie:\1'· ~~'. 

18. See Walter Farmer's unpublished account, "The Safe Keepers: A Memoir of :the' ~ .. 
Arts at the End of World War II." Farmer, an architect, was the first director of ·the ,:~. 
Wiesbaden Collecting Point from 1945 to 1946 and an MFA & A Officer. ,;, :.~,,:: .. " 

19. Kunze, BER, 345-50. 

http:zones.19
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sense of both the bitter end and the expectation of an auspicious begin
2o 

ning. Its' title as well as its style announced a break with prewar con
vention. Yet artistic and institutional continuities predating 1933 almost 
immediately resurfaced after 1945 in both the Western and Soviet zones 
of occupation. In fact, as a Berlin museum employee recalled, having 
participated in the sequestering of museum art objects and having a real 
sense 'of the museums and their collections, the staff was willing to aid in 
their reconstruction immediately: "[For us] there was no 'zero' hour."'2! 

Questions arose on how to recapture the best of Germany's artistic 
past? How to reconstruct the damaged museums? How to reconstitute 
and augment the museum holdings? How to reestablish a viable art com
munity ot painters, dealers, collectors, and museum officials after the war? 
After Germany's total collapse, Allied authorities understandably made 
museum reconstruction a low priority, especially in view of Berlin's di
vided zonal administration. Allied policy toward the arts is instructive in 
understanding subsequent German museum practi6es. During the tumul
tuous years between 1945 and 1948 several factors shaped political and 
aesthetic policies within the National Gallery. First of all, American offi
cials regarded developing a coherent arts policy a minor issue compared 
to feeding and sheltering millions of war-weary Gennans and displaced 
persons. They also saw to what extent the arts policy of the Nazis had 
severely circumscribed artistic freedom. Therefore, the U.S. military gov
ernment saw little need to substitute one form of control for another, 
however benign. Additionally, Americans generally tended to view art 
and culture in recreational terms, rather than as an integral part of one"s 
spiritual and material life. Military governance reflected this attitude. As 
an arts officer critical of this policy noted: 

20, See the informative discussion of the postwar art scene by Eduard Trier, "1945
1955, Fragmentarische Erinnerungen," in 1945-1985: K,,"st i.. der B'I/ldesrepuhlik Der/tschlalld, 
ed. Dominik Bartmann [Exh. Cat., Nationalgaleriej (W. Berlin, 1985), 10-16, Though a 
prisoner-of-war at war's end. Trier retrospectively saw the Janus-face aspect of 1945, a 
time of both incredible pessimism due to German society's collapse and destruction, as 
well as the optimistic hope for freer and better times for German culture after the Nazis' 
political and aesthetic barbarism, p. 10. See also Der gektiimltlte Horizollt, KUllst ill Berlill, 
1945-1967 [Exh. Cat., Akademie der Kunstej (W. Berlin, 1980). and Bernhard Schulz, 
ed., Grauzonen und, Farbwelten, 1945-1955 fExh. Cat.] (Berlin, 1983). It is beyond the 
scope of this article to recount the raging debates among German artists and critics during 
the late 1940s and early 1950s over the merits of aesthetic realism verses abstraction. 111 
Some' painters condemned realism as a totalitarian tool of the Nazis as well as of the 
Soviet occupation officials who governed .the Eastern zone. Abstract painting favored by 
the Western allies and West German artists appeared to symbolize individualism and a 
non-politicized freedom. Carl Hofer personified the postwar figurative artist while Willi 
Baumeister vigorously supported abstract art. See Freya Miilhaupt's "Bildende Kunst, .. , 
und was lebt, flieht die Norm," in Schulz, ed" Grallzot/en. 183-223. 

21. Kunze BER, 76. See also McClelland & Scher, eds .• Postwar German Culture, 
particularly Albert Schulze-Vellinghausen. "The Situation in German Painting since 1945," 
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A clearly defined and promptly enacted art program for occupied. Ger..· 
many would not by itself have been sufficient, of course, to bringabou~, :" 
a genuine democratic reorientation of the German, people. But the abf:" 
sence of a program in this one field is a good example of similar, omis.,.: 
siom in many other fields. We emphasized politics and economics. We': 
neglected, in the beginning, the cultural' matters.22 '..;,;!;~:;':. 

.J- . •;',t" . 

British policy mirrored the passivity of the Americans, while both tht;;' 
French and the Russians took an active approach to the fine arts. At firsC 
both the French and .Russians wished to counteract more than a ;decade . 
of Nazi nationalist xenophobia and aversion to modernism. The Ameri,~:, 
can MFA & A (Monuments, Fine Arts, and Archives) officer, Edith S.tand<;n,,', 
observed that: ' ;; ';::: 

The French have accomplished the most; they have circulated ,fine' , 
exhibitions of French art and helped and encouraged 'every type of: 
cultural activity ... And what are the Americans doing? [There, is] ',the', 
indifference and even disapproval of [the MFA & A officers'] ,culturar'~, 
activities by higher authority in Military Government, in striking C?n;~: 
trast to the official policy in the fields of music, the theater, radio, tile" 
cinema, etc.23 ".,' .,:.' . ;i? 

The French received high marks for their efforts. As a recent 
has noted: 'r' , 

The most important event of those' early months was the exhibi~i~ri:'. 'k' 
Modern Frenel, Painling, organized by the educational and cldtucil affai~::"~ 
division of the Groupe Fran~ais du Conseil de Contr61e and shown in ' ' ',:: 
1946 in the National Palace (which has since been demolished). The" .'.,' 
Berliners, who had not seen modern art for a very long time, came in :i, . 
droves and formed lines kilometers long to admire' the, van Goghs, 
Gauguins, Matisses, Renoirs, and Picassos which had been denied them 
for so long.24 . 

.'-' 

The Russian position initially reflected the broader policy of political and 
cultural inclusion during the first few years of occupation. Once ,~he: 

, ! .: ••. ' 

417-23; and Charles Burdick. Hans-Adolf Jacobsen, & Winfried Kudszus, eds., Contemptl o " 

,o'y Germany, Politics and Cultu,e (Boulder, Colo" 1984); Karin Thomas. "Art in Gei-' 
many, 1945-1982." in Burdick. et al.. Contemporary Germany, 398-420. . . ,;,::.~~ 

22. Hellmut Lehmann-Haupt, Art rmder a Dittatorslrip, (New York. 1954). 197: 'C,;;; "", 
. 23. Edith Standen, "Report on Germany," College Art Joumal7, no. 3 (1948): 211-12, 

German artists later had similar recollections. "Only the French exhibited their g.eat Ecole~', 
de-Paris show in Dusseldorf, as in Berlin, where we were able to see again Max Ernst':as~ 
well as Matisse, Braque, and Picasso." Interview with Hann Trier. 1982. Barbara Straka 
and M~rie-Theres Suermann," ,. Die Kunst muss namlich gar nkhts!," in Schulz, ed:, 
Grallzoflen. 272. . ,. . '.', '. 

24. Eberhard Roters, "Art in Berlin from 1945 to the Present,'" Art in Be,lin. 1815
1989 [Exh. Cat., High Museum of Artl (Atlanta, 1989).,99. " 
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Communists clearly conttolled the government, the pretense of cultural 
ecumenicalism was quickly dropped. But earlier, in October 1946, the 
Russians sponsored a large all-German art exhibit in Dresden which in
cluded Nazi-condemned modernists such as Klee, Kirchner, Beckmann, 
and Barlach.25 . 

German intellectuals, in contrast to the Americans and British, were 
very conscious of the importance of culture. For example in 1946, the 
historian Friedrich Meinecke saw culture as a positive and critical vehicle 
for moral rehabilitation: 

... our spiritual culture, especially our art, poetry, and science, must 
be assigned a high place in the external apparatus of our civilization. 
Today in Germany this apparatus lies in ruins ... some organizational 

·!w. 

il: .assistance is needed in order to afford the first nourishment to those 

hungering and thirsting after beauty and the spirit.26 


)~~l::. 
During 1948, tensions heightened between the Russians and the West :'~ i' 

ern Allies, reaching crisis proportions over currency and monetary differ
ences and resulting in the Berlin blockade. These events created the impetus 

I I}for a more activist U.S. arts policy. The passive policy had worried the ,
,tlMFA & A fIeld officers who had, in 1946, called for "the immedi~te 

replenishment of our dwindling Fine Arts personnel in Germany. "27 By 
't..· means of museum exhibitions and education, the fIeld officers desired to 
I

implement an awareness among the Germans of National Socialism's ne
'4\·'·I~farious impact on the arts. But even two years after the war, U.S. Gen ',~ .' 
1eral Lucius Clay, writing to the curator of the Art Institute of Chicago, ·.:,,1;

could still reflect that: .·JI:
.'.~ , 

... Even art cannot thrive on an empty stomach. nor when a man has I 
no roof over his head. Official concern must be primarily with these 

latter problef!1s. As these are solved, responsible Germans certainly will 
 :i! 
be able to devote more attention to affairs of the mind and the spirit.28 t' 

~. 
25. H. Trokes, "Moderne Kunst in Deutschland," Das Kunstwerk, I, nos. 8/9, 0946 ".~:

47): 73. Charges of aesthetic "formalism," meaning a communist critique of "socially ~ .... 
irrelevant" art such as abstraction L surfaced as early as 1946. For parallel attitudes toward , . 
literature, see David Pike, The Politics of Cultu" in SOlliet·Occupied Germany, 1945-1949 "jt

,1 t: 
-": <(Stanford, 1992). On France's policies see Franz Knippirig & jacques Le Rider eds., Frankreichs 

Kulturpolitik in Deutschlarld, 1945-1950 (Tiibingen, 1987). ,26. Friedrich Meinecke, The German Catastrophe (Boston. 1963), (first published in German 
.;~1·'~ :in 1946), 116. Edith Standen likewise quoted a passage from 'the German press which 

poignantly observed: "We do not want to go without works of art in our ruins. They are ~: 
our mainstay and foundation, here we can start again-:-they explain to us consolatory 
space, temporal existence, age and peacefulness. Even more: They make us happy in a 
philosophical sense." Standen, "Report on Germany," 213. 

27. Howe, Salt Mines and Castles. 293. The military were anxious to return as many 
nonessential personnel back to the U.S. as quickly as possible. 

28. Letter to Frederick Sweet from Lucius Clay, 18 june 1947, OMGUS, RG 260, 't 
., 
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Unlike the French occupation forces who separated the functions of: 
restitution and cultural rehabilitation. the U.S. Military Governmenfplaced; 
the_MEA-&-A-Section-under~the-EconomicrBivision-of-the-Restit\ition >.' 

"'~ ::-' ... ~--'------."'--------. '. 
~~~c~. Its _prima!Y=Qbj~ctiy~~~~e':';"r~turii_qCl~-:~bjects to,l:heir ~:. 

. Cr!g!!tful~et1(;:""reeducat1on-therefore-took-a-back_seatt0 the:.: 
bran ch • s primaritask~ofTeStitUtioii':-The---mi1itary -go-JernmelltJ'activelY·,··· 
discouraged a policy of cultural intervention by field officers. As'Edith;' 
Standen, an arts officer critical of such a policy observed: .•he . 

; {"-. ~ '>~., 

MFA & A officers work ... under two severe handicaps. One is the·f·. 
indifference and even disapproval of their cultural activities by highe«:, 
authorities. The second is the presence in Washington of 202 Germani' . 
museum-owned paintings?9 . . .'. . . :~;:. 

'"II. 

While the field officers attempted to preserve and protect the thousandS,.:.. 
of artworks that had landed in the American zone. some in Washington~.,. 
saw German art treasures as potential war booty, further exacerbating the 
tensions between the U.S. government and its arts officers in· the field .., 
Restitution of artifacts consumed the fIrst two years of postwar oc~upa-;' 
tion for the U.S. field officers. Thomas Howe, a fIeld officer' who"later: 
described his activities in Germany suggested: " . .', 

) 

So far as restitution is concerned, the record has been a success. [prepa-: 
rations] included the establishment of Central Collecting Points at Munich, < 
Marburg and Wiesbaden. The Central Collecting Points, organized and",'.' , 
directed by Monuments officers with museum experience, were. staffed,:":~ 
with trained personnel from German museums ... The Collecting Points';_ -::. 
at Wiesbaden and Marburg ... housed German-owned collections brought,: " . 
from repositories in which storage conditions were unsatisfactory.,. '.:.:; :.' " 
The reestablishment of German museums and other cultural institu-"., .. 
tions--our second main objective. has been to a large extent,. sacrificed':. .~' 
in the interests of restitution . .'lO . .',; :L :::'. 

ECR Div., Cultural Aff'airs, MFA & A, 345-1/5. Box 216, Folder 4. For a recent view:" 
of General Clay and U.S. occupation policies. see Wolfgang Krieger, General Lucius D.; :' 
Clay urld die amerikallische Deutscl.landpolitik, 1945-1949, (Stuttgart, 1987); and Jean Edward 
Smith, Lucius D. Clay: All Americarl Life, (New York, 1990).':;" 'il 

29. Standen, "Report on Germany," 211. See also her diary entries in: Edith. Stande~:" 
Papers, National Gallery of Art Archives, Washington, DC. At the 1995 Bard Graduate' ..:! 
Center conference on "The Spoils of War." Standen recalled that the highest priority the" 
MFA & A officers had was to preserve and protect artworks under their custody:'Walter ': 
Farmer, the first director of the Wiesbaden Collecting Point, and Standen, the second,'·,>' 
were vociferous opponents of the transfer of paintings to Washington, DC, signing. along' :>. 
with 22 others, a document on 7 November 1946 known as the Wiesbaden Manifesto. '1(:'< 
strongly condemned the paintings' transfer to the US. On the transfer, see Nicholas, The ,.C 
Rape of Europe. 384-405. Also author's interviews with Walter Farmer, 20 January ....1995•. 
and with Edith Standen, 19 january 1995. ': ... : ':. 

30. Howe, Salt Mirles, 292-93. . .. ,:" .::' 

http:spirit.28
http:spirit.26
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Tltl'St' Iwo s('lIlilllt'lIls Wt'Il' erhoed hy olhnollicns. As part or Ihe Mili
tary (;oVertllllt'lIt' s custodial lluties as perceived by Ihe MFA & A's. 202 
paintings were shipped to the United States in Novel11ber 1945. The 
pictures came primarily from the Kaiser-Friedrich Museum. Two of the 
paintings were from the National Gallery and all were shipped, ostensi
bly, for "safekeeping." The paintings included priceless old masters by 
artists such as Altdorfer, Baldung Grien, Botticelli, Caravaggio, Chardin. 
Cranach, van Eyck, Hals, Holbein, Mantegna, the Master of Flemalle, 
Memling, 15 Rembrandts (including his famed portrait of his wife Saskia), 
Rubens, Tiepolo, Tintoretto, Vermeer, and van der Weyden. The two 
National Gallery paintings shipped were Honore Daumier's Don Quixote 
and Sancho Panza and Edouard Manet's In tile Winter Garden. 31 From the 
start, this shipment met with vociferous opposition fronl MfA & A offi
cers stationed in Germany. As Edith Standen angrily stated: "... the 
original removal of these works for safekeeping, unnecessary, unwise, and 
unethical as it was, proved almDst fatal to the whDle program in Ger
many ..."32 Some have seen this transfer as part .of the U.S. Govern
ment's general policy of retribution toward the Germans inmlediately after 
the surrender when the "Morgenthau Plan" had considerable influence in 
the White House.)3 On 25 January 1946, the Chief for the Division of 

31. The list is reprodu'ced in Howe, Salt Mines, Appendix, 297-'300 and in Kunze, 
BER, Appendix 7, 370-77, See also National Archives, Department of State, 1945-1949, 
RG 59, 862, 403/4-947, "Return' to German Agencies of Cuiturar Materials," 3 April 
1947; and 862.4031/33048.27 February 194fl, Leiter of Francis Henry Taylor to Depart
ment of State, Regarding the paintings 5ent to the U,S., see OMGUS RG 2(,0 AG No. 
I, 007. 1945-46, Box 9, Folder 5, OMGUS RG 260, ECR Div.• Cultural Affairs Branch, 
MFA & A 345/115, Box 218, Folders 3 & 5. Lucius D. Clay,' Decisi"n in Germany 
(Garden City, NY, 1950).306-9; jean Edward Smith, ed., The Paper; ()J General Lucius D, 
Clay, Germany, 1945-1949 (Bloomington & London, 1974), 1:68, 268; 2:551-52, 627
29, 634-37; "Protective Custody?" Magazine oj Art 39 (February 1946): 42-80; "Derlin's 
Masters," Newsweek ( 29 March 1948): 82. 

According to recent discussions of the 202 paintings: "The Director of New York's 
Metropolitan Museum, Francis Henry Taylor had already chosen the paintings from the 
Kaiser Friedrich Museum's catalogue [ostensibly for permanent retention], He added two 
from the Nationalgalerie. This was to please General Eisenhower, who•. on 12 April [1945] 
had stood transfixed before Manet's WitHer Garden." Karl-Heinz janssen, "Kunstraub!," 
II; Friemuth, Die gerallbte Kunst, 108. 

32. Standen, "Report on Germany," 213. On 9 May 1946, a year after Germany's 
surrender and approximately six months after the transfer of the Berlin paintings to the 
United States, 100 prominent art historians and curators sent President Truman a signed 
resolution, condemning the art transfer and calling for "the immediate safe return to 
Germany of the aforesaid paintings. , ." Among the resolution's signers were: Alfred Barr. 
director of the Museum of Modern Art, the historian jacques Barwn, the art historian 
H. W. janson, Rensselaer W, Lee, Millard Meiss, Frederick Clapp, of the Frick Collec
tions. Resolution reprinted in Howe, Sail Mines, 305-11, and Farmer, "The Safekeepers," 
116-17. . 

33. For a succinct discussion of these plans. see Robert Dallek, Franklin D, ROM,veil 
arid American Foreign Policy, 1932-1945 (New York, 1979), 472-75. In August 1944, 
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Central European Affairs, James W. Riddleberger, defended the govem~ 
nfl.'ut's decisi\.)1\ tt) ship the paintings to the United States: ' 

The coal situation in Germany is critkal and has made it impossible"to . 
provide heat for the museums. General Clay cannot be expected", to "'': 
provide heat for the museums if that means taking it away from Ameri,can >
forces, from hDspitals. Dr from essential utility needs. " . ~(;': .~: 
After a careful review of the facts, it was decided that the most impor::..· 
tant aspect was to safeguard these priceless treasures by bringing' the~ ~' 
to this country where they could be properly cared for, It was hope&that>: 
the President's pledge that they would be returned tD Germany 'Would;;', 
satisfy those who might be critical of this Government'sm~tives,34)~/;::.::. 

~ ." ~ ; k" ~..... 

Officials gingerly sidestepped the issue of ownership by insisting tha<t~e :;.:.
works were to be in temporary, nDt permanent custody, To t.hosecritj::. 
cizing the shipment .of the paintings to me United States, however,~the::.: 
government's position was disingenuous. They charged that U.S, govern-:'I mental authorities considered the artwDrks to be war booty and, (d~ihg: 

I 
I the incredible America!) sacrifices) that the latter believed that the American". 

people were entitled to some form of compensation, A senate bill intr~-: > 

duced by William Fulbright of Arkansas called for the paintings' reten:" " 
tion "until such time as the United States formally recognizes a nati.onal, 
government fDr Germany ... such paintings be, in the custody o( the ";. 
Secretary .of the Army ... 35 In a secret portion of a cable sent to', the'chi/:f , 

. -:.: :,'

I . }'~ 

I 
Roosevelt stated that "It is of the utmost importance that· every person in Germany': 
should realize that this time Germany is a defeated nation ... We either have to castrate 
the German people or you have got to treat them in such a manner so they can't just go 
on. reproducing people who want to continue the way they. have in the past." Ibid" 472.' 
See also Dean Acheson's The StfllggleJor a Free Europe {New York, 1971),34-35 in which" 

·r 

/; the former Secretary of State described the U.S. Joint Chief of Stalf's directive (JCS 
1067) as "harsh" and "unworkable." The plan changed toa more conciliatory policy as 
outlined in july, 1947 OCS 1779). This had been preceded bya speech in Stuttgart of the 
then-Secretary of State James F. Byrnes in September 1946, calling for economic unity'· 

I 
 and favoring German initiatives in responsible self-government, Ibid., 35, '. , ... 

34, Letter from James W. Riddleberger to Mr. Rensselaer w.. Lee, President- of ,the.: 


I 
College Art Association. 25 January 1946, reprinted in Howe, Sail Mines,301-2... Cf; 
National Archives. State Department, 862.4031/11-848. Information Bulletiri:USMG in 
Germany, Richard Howard, "US Returns German Art." 2 November 1948•. 1 8 .. On' the 

I 

I 


incredible controversy surrounding the paintings and their exhibition in the United States; 

see Howe, Salt Mille.', 272ff., Hearings before a Subcommittee on Armed Services, ,U.S. 

Senate, 80th Congress, 2nd Session: S. 2439, "A Bill to provide for the temporary. reten.:. 

tion in the United States of certain German Paintings," .4 March-16 April, 1948; .Th.e 

Berlin Masterpieces, Paintings from tile Berlin Museums Exhibited ;11 Cooperation, with. the De

partment of the Army of the United States of America, (New York. 1948) (the paintings were 

exhibited in several US cities, including Washington, DC, New York. Boston, Philade.l~


) phia, Detroit, etc.) Kurtz, Nazi Contraband; Smyth, Repatriation. oj Art. '. .~•. ; " 

35. Senate Bill 2439, "A Bill to provide for the temporary retention· in the United

I States of certain German Paintings," 1948, National Archives, 862.4031i4-348.. .;,~ 

http:862.4031/33048.27
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of the Army's Civil Affairs Division, Clay angrily opposed the Fulbright 
bill, suspecting that curators at Washington's National Gallery coveted 
the Berlin paintings: . 

:'i 

,-,; 

Their [the National Gallery's] representatives on an early visit talked 
.about the possibility of obtaining these pictures either in reparations or 

in payment of occupation costs, and I am afraid their desire to increase 

the prestige of the National Gallery lies behind the Fulbright measure. 

It is an attempt to hold the pictures now in the hope that events may 

so develop that they will never have t~ be returned?6 


The 1945 policy of 'possible retribution evolved into one stressing res
titution by 1948. Two factors occasioned this shift: the sharp criticism by 
American curators, art historians, and U.S. field officers over the initial 
policy of temporarily housing the German paintings. Secondly, by 1948, 
with continual friction between the Western Allies and the l\ussians, the 
return of the paintings' could serve a useful Cold War purpose, showing 
that the Americans respected Gennany's cultural possessions. The Rus
sians had removed numerous artworks from their zone of occupation and 
. their actions had received continual negative publicity in the United States. 
As General Clay maintained in his secret memo to the head of the Army's 
Civil Affairs Division, "... the effect of such action [U .S. retention of 
the collection] on American reputation and prestige would be devastating 
indeed and would place us in the same position as the Red Army and 
other vandal hordes who have overrun Europe throughout the centuries.37 

Thus, during the fIrSt three years of U.S. occupation, the removal of 
valuable paintings to the U.S. together with the passive American fme 
arts policy within Germany met with continual criticism, especially by 
arts officers stationed in Germany. As late as 1949, when the military 
government brought over an outside consultant to Germany to review 
the entire U.S. arts policy, it appeared that there was little change from 

MARION DESHMUKH 

previous years: "[We have come] to be regarded in Gennany as an honest. 

. broker interested in property rather than interested in the arts themselves."lS 


Yet, American arts policies, however passive initially, functioned posi- ,: ' 
tively in several key areas. While it' was true that the Military Govern::' 
ment temporarily removed Berlin museum paintings to the U.S.'·f~t,;· .. 
"safekeeping," the United States never seriously considere.!.!h~petmil-:~:· ' 

~.'--- . .,.
nent retention of valuable artworks. Secondly, the' MFA & .. A.."officers . 

\.3!:re-superbly-qualifitrd~~lial~the_c~rnplex.iss.~!..eltitu.!i.on~as:w~.ll,:: . 
~J1ose..gC.sult1,lr.a!. p_qlit;::y-.i..n.~g<:n~~I:-::rv-t:~y..::~ere·professi~.n~br:t-histOria~s,.i' 

CIDuseum_directors,~restorers,_andJurators"fimmar witli-p·te=Nazi-atClj:is~ ~'. 
19riCal s_~bola['ship_a!ld museum curatorial P-;;'ctice0 Theywere iri'cci;uct', 
with art historians and others exiled during tlie-I9-.30s who had emigrated'
to the United States.39 They wished to reinstate the liberal values which', . 
the Nazis had so veheinently rejected. Arts consultant William Constable .. 
suggested that the U.S. should actively "select and emphasize those ele-'::'; 
ments in the Gennan tradition which are most in consonance with MiIi ..:: ""; 
tary Govemment aims," such as publishing examples of "even the Bauhaus;'}~.::;~;:, 
The Germans who moved to Berlin's Western sectors after 1948 :worked'~,":"'" 
closely with US and 'British arts officers developing progreSsive mus~umL 
policies in the areas of restoration, exhibition, public education "and. a'c-< 
cessibility which were comparable to Western museum policies. Cui:atori;~.; .. 
desired to rehabilitate modernism that had been so thoroughly discredit~d 
by the Nazis. The Russians and GDR officials increasingly condemn~d' 
modemism. Thus, the lengthening shadow of the Cold War further sharpe~ed: " 
both the rhetoric and the exhibition policies in divided Berlin. .' .

'. ~. 

>~-Ill. 

How did the Germans themselves ,go about reconstructing the'ir visual 
culture after Nazi policies of antimodernism and anti-Semitism had forced.' 

' .. 38. OMGUS RG 260. 333-3/5.4104. Box 202, Folder 2: Memo from William C;'n.:' .. . ~., 

stable to Alonzo Grace, 1 April 1949. l. .
36. Memo from Clay to David Noce. 1 April 1948 •. CC-3719. Ref. W-98943. Smith, 39. See Colin Eisler. "K,mstgeschi{hle. American Style: A Study in Migration," in The 

ed., Papers of General L"dus Clay. 2:616-17. Intellectual Migratiotl, Europe and America, 1930-1960, ed. Donald Fleming & Bernard Bailyn 
37. Clay to Noce. Ibid., 617. Over vigorous protests. the paintings in the United (Cambridge. MA. 1969), 544-629. For example. of the MFA & A officers. Farmer was. an 

States traveled to various U.S. museums. The proceeds from admission raised money for architectural and interior design consultant and engineer. Edith Standen was head of the.; '. 
food and milk for German children. Cf. Richard Howard, "US Returns German Art." 2 Textile Study Room of the Metropolitan Museum of Art from 1949 to 1970.' Craig. ::.: 
November 1948. US Military Government Information .Bulletin (2 November 1948): 16. Hugh Smyth. first director of the Central Collecting Point. Munich, 1945-46; was: pro':' ..:/:'
Howard criticized the "Soviet Trophy Committee for systematically remov/ing between) fessor of art history at Harvard and at the Institute of Fine Arts, New York University::' A~ 
800.000 and 900.000 objects." ibid.• 15. The Russians had shipped treasures (rom the James Plaut waS assistant curator of paintings. Boston Museum of Fine Arts and directo(,. <;
Dresden museums as well as the Berlin museums to the Soviet Union. While the USSR of the Boston Institute of Contemporary Art. S. Lane Faison, Jr., the last director.' of ;" 
returned some of the artworks to the GDR in the 19505. the issue has been revisited Munich's Central Collecting Point, taught art history at Williamll CoUege for ;four ·dec· 
with the end of the Cold War. Russians are being accused of still holding many works ades. Thomas Howe was associated with the San Francisco Palace of the Legion of Honor. 
secretly. not only Gennan works. but works now belonging to the newly created repub 40. Visiting Consultant's Report. William Constable. OMGUSRG 260, 33:>-3/5. Box 
lics of the Ukraine and Belarus. That tensions have escalated can be seen in the acrimo

.~;, ... 202, Folder 2. 3. See also, W. G. Constable Papers, Archives of American Art: Washing':;' ",;" 
nious debate between Russian, German, and East European government. museum, and ton. DC. ,~: .
archives officials at the january 199~ "Spoils of War" conference. "":,,',),'

, 1 
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hundreds of artists, museum curators, art dealers, and art historians into 
"inner immigration'" or external exile? In May 1945, Berlin's National 
Gallery, located in the SO,viet zone, fell under the governance of the 
"German Central Administration for Peoples' Culture in the Soviet Zone 
of Occupation." The departments of "Scientific Research and Education" 
and "Art and Literature" had jurisdiction over the museums.4! While both 
the' Americans and the British held many of the Gallery's artworks in the 
two Western zones, the Russians controlled the damaged building as well 
as a core of the holdings, many of which they transferred to the Soviet 
Union. Several museum-related tasks confronted the Allies collectively after 
1945, however. These tasks included: deciding the future status of the 
surviving Berlin museum personnel, beginning the process ofcataloging 
and organizing the museums' contents, and finally, aiding in the National 
Gallery's future exhibition policy. All three areas merit discussion. 

In late 1944, the British had created a secret list of museum personnel 
(entitled the "White List") which was added to and amended by Ameri
can experts during the same 'period and later, in May 1945. During the 
war, the Allies had drawn up lists to aid in the selection of German per
sonnel who woud be politically acceptable to resume positions of author
ity after t~e conflict. These lists contained name of Nazis ("black"), anti-Nazis 
("white"), and those whose politics were more ambiguous ("gray"). The 
British document recorded the top museum personnel throughout Ger
many, along with brief descriptions of their political reliability.42 

When the allies agreed in principle to the July 1945 Potsdam Agree
ments relating to German denazification as well as demilitarization, de
mocratization, and decentralization, they dismissed several senior personnel 
from each of the Berlin museums who had enthusiastically joined the 
National Socialist party, quickly removing Otto Kiimmel, the General 
Director of all the Berlin museums, including the National Gallery. Im
mediately after the surrender, the Russians authorized the appointment of 

41. See Hans Joachim' Reichardt et. al.. Berlin, Qllel/en und Dokurtlfllie. 1945-1951, 
Halbbd. I, Berlin Senate/Landesarchiv Berlin, 1964. 

42. National Archives, RG 59, Box 729, 862 403/8-2849/44, OMGUS RG 260, ECR 
Div., MFA & A, 345-3/5, Box 221, Folder 2. In 1987, the U.S. National Archives 
declassified several lists of German museum, ,library, and university personnel. The lists 
ranged from "Confidential" 'to "Top Secret" in classifIcation. The earliest list found by 
this author is: "Extracts on German Personnel for MFA & ,A from a U.S. individual 
[unnamed] familiar with them and 'optimistic' in his reactions." Date about 1937. US 
Group CC, Military Government Division "A" Property Section, MFA & A Sub-section, 
25 October 1944. cr. US National Archives, RG 239 P60010, Box 4, A/043E3, Eberhard 
Hanfstaengl. temporarily director of the Nationalgalerie during the mid-1930s was rein
stated as Director General of the Bavarian Picture Galleries in 1945. Cf. OMGUS. 291
3/5 3988, Box 10. General Correspondence, VI B. . 
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, " 

. '. ;: 
Carl Weickert as provisional head of the museums in mid-September 
1945. According to one report, out of 58 persons on the museums' . pro- ,:". 

',,"; '. fessional stalf in 1943, ten belonged to the Nazi party. By 1946, 29 stalf ," 
employees of varying ranks remained. Several museum officials, including' ~ 

":°1 ' the curator of the sculpture section, E. F. Bange, committed suicide fol-','" 
. ;:.1 ~: lowing the Russian takeover of the Museum Island. Thirteen museUr(l 

officials received appointments outside the Berlin museums. Onceh:' ",' 
, politically reliable staff was reinstalled, the U.S. military government main.,.:' ,i,.

r 43 

tained that further personnel decisions should be made: by the Germans; 
themselves. An 8 July 1945 memo sent to MFA & A hea?quarterststated:', 

I 

, - . ." . 


.1 The MFA & A Branch is not prepared at this time to make~pecific" 

recommendations for posts at the Reich Ministerial Prussian State level; ~,,' 


since it is not felt that the posts in the German ministries concerned ';'1 

with MFA & A are important enough to fill at once or that it will be 

necessary to recreate any MFA & A Administration at the top level 
I before the local agencies have been reactivated:4 ' " ;, 


I 
I 
I The Allies agreed to restore and rehabilitate the National Gallery's pro

gressive ·Ieadership, which, under the directorships of Hugo von ~schudi' 
and Ludwig Justi established the museum's worldw:ide fame during the 
first three decades of the twentieth century. Fired by'the Nazis in, i 933~ . 
Justi had refused to request his retirement income; it was· "characteristic' 

I 
 , of his strong and independent character that he did not: at that time/fIle , 

an application to receive his pension; ... he became the director of the. ': ,. 

Art Library instead."45 Justi's dismissal by the Nazis in 1933, together'

I with his distinguished service throughout most of the century, .virtu~ly, 
guaranteed his appointment as General Director of the Berlin Museui:ns., 

r At the time of his selection, an observer noted that: ' " " 

Justi is already 72 years old, but exceedingly active and energetic. Dr.
\ Justi was introduced to the municipal council and bdefly expressed his 

opinion about the past and future meaning of the museums. : . 46 ':' '.(I "' 
Justi assumed the di rectorship of all the museums on 17 August 1946., He, ' 

I resided in Sans Souci, Potsdam, which faCilitated his commut~ to,:"the ~. 
Museum Island through only' one Allied zone; both his residence and . ' 

I J"', ~. 

I 
43, Winkler, Kriegschronik, 343-44. These numbers included stair at other museums,and 

cultural institutions in addition to the National Gallery, including: the Neues Museum,' 
Pergamon Museum, Kaiser-Friedrich Museum, Zeughaus, National Gallery, Centra,I'Li
brary, Art Library, Ethnological Museum. ' " " :' '. ,

I 44. Memo accompanying Confidential File. White List, from LI. Col. Mason Hammond, 
AG, to Director, MFA & A Chief, 8 July 1945, National Archives. State Department. 
RG 59. 1945-1949, Box 729, 862.403/8-2845. ' .' .~; ~ 

45. Kunze. BER, 87. ,~ 

J 46, Proceedings of the Municipal Council, 1946, quoted in Kunze, BER; 79. 
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place of work were located in the Russian-controlled sector.47 
After interrogation by a special OSS section which cleared him of Nazi 

affiliations, Paul Ortwin Rave, Justi's curator, was appointed the Na
tional Gallery's new director.48 The files list Rave as an "anti-Nazi and 
good scholar. ,,49 During his long tenure at the National· Gallery he expe
rienced discontinuities, disjunctures, and life-threatening situations, all of 
which he accepted in the name of preserving the gallery's collection, 
especially during the closing days of the war when he personally took 
charge of transporting the museum's holdings to safer locations. 50 It is 
noteworthy that, along with Justi and Rave, many of the names on Brit 
ish and American ';favorable" lists were reinstated with French and Rus
sian support and became the leading museum officials throughout postwar 
East and West Germany. Initially, unanimity existed among the allies re
garding postwar museum personneL 51 Because the military governments 
considered museum restaffing a low priority immediately after the sur
render, appointments met with little opposition. In some cases, valued 
professional expertise enabled otherwise ideologically suspect museum per
sonnel to keep their posts. However,· understaffing at the curatorial level 
remained the norm for a number of years. As one American 'museum 
official noted in 1948/49: 

As a result of Nazi policy, of the war, and of emigration, Germany is 
now largely a country of the elderly and the ineffective, and of the 
young and the ignorant. The number of capable, vigorous and well
informed [museum] men of middle age is limited; and :of these, many 
were sympathetic to the Nazis. As '3 result, any cultural policy thal' 

47. Kunze, BER, 57. In 1947 Weickert took over the German Archeological Institute 

in the Western sector of Berlin. 


48 .. 0MGUS RG 260, ECR Div., MFA & A, 345-3/5, Box 221, Folder 2. Rave's 

associate at the Gallery, Alfred Hentzen, was described in the· same document as "an able 
man, courageous and reliable." At war's end, Hentzen was a British POW in an Egyptian 
camp before rejoining the museum. 

49. Ibid. See also, National Archives, RG 239, 60010, Drawer 1IS, Card Files of 
European Specialists in the Fine Arts. 

50. Born in Elberfeld in 1893, Rave joined the National Gallery in 1922 as an assistant 
before being promoted to cura'tor in 1934. His "political unreliability" prevented him 
from being named director after Hanfstacngl's forced dismissal in 1937. A later National 
Gallery director described Rave in the following manner: "One could say that the man 
stood completely in the tradition of a Lichtwark (Hamburg's Klms/lldlle's director at the 
turn of the century) and a Justi, a liberal thinker, serving the national, better yet, ·the 
Prussiah tradition ... " Honisch, Natiollalgalerie Berlin, 53. . 

51. See A Repo'·t on Germall Mllsellms, prepared by members of Prolog, an informal 
group of American and German residents of Berlin, interested in the Fine Arts, Berlin, 
Fall, 1947, reproduced in Kunze, BER, appendix 6, 365-69. See also, Winkler, Kriegschrollik, 
Section C, appendix 2, 343-44.I~onically, Friedrich Winkler himself was described as 
"weak" on the unfavorable personnel list. OMGUS RG 260, ECR Div., MFA & A, 
345-3/5, Box 221, Folder 2. 
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looks. for immediate results in the near future is likely to fail. Enough 
time must be allowed for the younger generation, who can be effec.,.·', 
tively influenced, to get into the saddle.52 	 ",' '.'. 

In 'the years prior to the Berlin blockade, the museum's personnel·housed:.\ 
in the National Gallery's main building (in the Russian .sector) were able;i 
to travel to the Western zones and view the coll~ctions stored in th~;:" 
U.S. 'Collecting Points in Wiesbaden, Marburg, Munich, Frankfurt, and 
in the British zone in Celle. There appeared to be few discernible:differ':",:.' 
ences over museum personnel among the Allies. The majoritY of the 
museum staff remained at their posts with little inter~ption.s3 But their. 
titles as well as their official duties remained uncertairi sInce 'most of Ber
lin's museums were in a shambles in both the Eastern and Western sec:::;' 
tors of the cit~ duri~g the first two years of occupati~n. '(.. 

IV. ..~. 
The physical damage meant, however, that the museums could not func"";' :{ 
tion as tools for cultural reeducation for some time. The museum .offici~s:' ,:.:. 
who stayed on "resembled construction workers more than art historians~\ .::',:. 
according to a recent commentator. 54 The National Gallery lacked no't ~'J: 
only walls and windows, but an "essential piece of'art history, an epoch'·::;';.;·.:' 
of German and international art ... between the turn of the century and t·;ft:· 
the liberation of 1945."55 Despite shortages of materials, physically~ recon-~.;' 
structing the damaged museum and cataloging its remaining inventory ....~" 
became the critical tasks of the day. Yet makeshift exhibitions in provi- .:, 
sional surroundings did take place. Secondly, the acquisition of works .0(';' 
art, howev<;r meager, was resumed. Justi moved quickly to reinstate. a.' 
sense of cOlltinuity with pre-1933 cultural conditions. '. ::.'.\ 

In March, 1946 a member of the British Monuments, Fine A~ts, aQd· 
Archives section of the British military government reported that: 

The whole of the Rhineland is a mass of rubble; Berlin, too, is a gauiit 
gutted memory of its former self. Munich looks as if an earthquake:,or· 
a tornado had swept over it; Hamburg, Kiel, Paderborn; and Munster ."";. 
are fantastic aggregations of twisted iron, crazy gables, and bad smells.~6 j. 

52. Visiting Consultant's Report, 3. Constable headed the Boston Museum of fine 
Arts. .. _. '", 

53. The Museum Island housed the core museums but Greater Berlin had collections 
in other sections of the city. ? ". 

54. Thomas Deecke, "Die deutschen Museen sammeln imd steHen aus," in: 1945
1985, 	Kunst in der Bundesrepublik Deutschland, cd. Bartmann, 641. 


55, Ibid. 

56. S. F. Markham, "Museums in Germany Today," The Museums Journal 45, no:.12 . 

(March 1946): 206. . 

http:inter~ption.s3
http:saddle.52
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His compatriot, a Registrar at the Royal Entomological Society of Lon
don, wrote one year after the surrender that "the destruction of buildings 
must be seen to be believed and one may be excused for thinking that 
there is a good case for abandoning towns ... "57 Two and a half years 
after war's end the National Gallery's physical condition remained very 
problematic: Its roof and all its wiridows had been destroyed and materi
als were not available for its repair. Even three years after the' war, an 
observer noted that the Berlin 

museum buildings have suffered a great deal. [Some] are a total loss. 
Schinkel's Altes Museum is "perhaps' capable of repair," but recon
struction of the famous interior of the Schloss would be "more diffi
cult." Pergamon-Museum, National Galerie, Kaiser-Friedrich Museum 
are "repairable," when material can be supplied. 58 

Hellmut Lehmann-Haupt, a German-born American arts officer close to 
the Berlin arts scene, recalled: 

The former Berlin state museums, once in possession of some of the 
mOst valuable and extensive collections ... found themselves crippled 
by the wartime destruction of their buildings,' by the evacuation o( 
their treasures to other zones, and last though not least, by extensive 
confIscations of their remaining treasures on the part of the soviet 
raiding parties after the fall of the city. But even so, the museum ad
ministration was struggling hard to keep a few selected masterpieces, 
highlighted by skilled and experienc(!d showmanship.59 

The National Gallery's collection remained dispersed throughout the 
occupation period, largely due to the museum's disrepair. In a May 1946 
inventory, 400 National Gallery paintings were stored in the Central 
Collecting Point, Wiesbaden. These' included the most prized works in 
the Gallery's possession, works by the early nineteenth-century romantic 
painter, Caspar David Friedrich, the late nineteenth-century Swiss.:.born 
neo-idealist, Arnold Bocklin, the late nineteenth-century realist, Wilhelm 
Leibl, and famed nineteenth-century French painters such as Edouard Manet. 
The British zone held 200 additional National Gallery works, while the 
Russians possessed approximately 700 paintings and 400 pieces of sculp
ture. The Russian zone also retained 5000 nineteenth-century German 

57. Francis J. Griffin. "Present State of Some German Museums," Nalf4re, no. 3993, 
(II May 1946): 631. 

58. "Report on German Museums," digested from the Prolog report by Ouo J. Brendel, 
in Standen, "Report on Germany," 214. ·Also reproduced in Kunze, BER, Appendix 6, 
365--{)9. The MFA & A officer Walter Farmer recalled that all of the National Gallery's 
windows had been damaged as had its roof. ' 

59. Lehmann-Haupt, Art under a Dictators/lip, 188. 
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graphics together with 5000 drawings by nineteenth-century Germany's: •. 

premier realist, Adolf von Menzel.6o 

.I ",~~ ':,,1 

After the formal establishment of the Federal Republic and the Getj ' '"t' 

man Democratic Republic in 1949, the reunion of the collection seemed',/.., 
even more distant than it had been in 1946. An inventory' conducted, : ?~:';;" 
three years later by the Berlin Senate Section for Popular Education listed":7,;,:: 
the paintings housed in the American and British z'ones of occupation '~ri",,,·, ,,:: 
Wiesbaden and CelIe respectively: 392 German paintings of the':nine~~:: 
teenth century together with French impressionist paintings (U.S. 'Zone):/, 
and 226 paintings, including .16 works by the early nineteenth century: ::", 
artist Karl Blechen, two Bocklins, four works by Friedrich" ten by the' ]. 
mid-nineteenth cel')tury Berlin equestrian painter, Franz KrUger, 17 Menzel 

, paintings, five works by the early nineteenth-century neo:"classic ar~hitect . 
and artist Karl Friedrich Schinkel, four works by the Biederineier artist 
Moritz Schwind, and five paintings by Hans Thoma.61 '.',:"', 

William Constable, the head of the Boston Museum of Fine A~s and> 

arts consultant to General Clay in 1949, noted that "the Prussian State, 

collections have always been regarded by the outside world as the Na.:,~':: 

tional German collections, .. To break up the coliections would break,:' 

this tradition. It is doubtful whether the Lander or the City oLBerlip" 

could adequately provide for the maintenance and display of the' collec

tions and for an adequate learned staff to handle them."62 In October: 

1950 the Germa~ nineteenth-century paintings from Celie went on l~~~ /. 

exhibition to the Charlottenburg Palace. , ' 


I If the core of the National Gallery's collection was thus physically dis-. ," 
persed, what would be its function during the immediate postwar period?, 

I 
 How could the museum serve as the premier repository for modern art?: 

How, in such circumstances, could it provide the primary exhibition venue::.: 

for temporary shows from its own collection, together with visiting ex-::"~ 

\ hibits? While the museum staff struggled to resume, its earlier functions; :" . 
the zonal allied military governments directed most of their eff~rtsa~:' 

.\ organizing shows. For example, between February 1946 and December'l' 
1949, OMGUS mounted nine major art exhibitions displaying German';;~'

I owned old master and nineteenth-century works in the main' Wiesbaderi ~" 

depository in Hesse,63 During the same period, the U.S. Mil,itary Government; , 
. ,~ i", 

60, Winkler, Kriegschronik, Appendix 2, 345-49. ':" .;', :,. 
61. "Ubersicht tiber die aus den Depots in Wiesbaden und Celle zuriickerwarteten., 

Bestande ,der Staatlichen Museen (Senats-Abteilung fdr Volhbildung, 1952), reprodllced ',' 
in Kunze, BER, Appendix 39, 478-80, . " ' " '. 'f", 

62, Visiting Consultant's Report, Constable, 17. - ,,!.j~ 
63, The 202 paintings brought to the U.S, went on exhibition in Germany following: 

their return in May 1948. After arriving in Dremerhaven, they were shown at ,the Davar~' 
ian State Galleries in Munich during the summer months, followed by a show in Wiesbaden; 

http:Thoma.61
http:Menzel.6o
http:showmanship.59
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restored damaged paintings and returned many collections to their origi
nal locations in various Germ~n cities in its zone. The Berlin collections 
however, were "for practical purposes ... considered as homeless," ac- . 
cording to' the Director of the Hesse office of the Military Government 
in 1949.64 The Berlin paintings remained in legal and political limbo for 
almost a decade because of the political uncertainties present in the di

. vided former' capita1.65 Furthermore, with the Allied dissolution of the 
Prussian State on 25 February 1947, the museums~ fate was further clouded 
because the collections had been the property of Prussia as well· as the 
Pruss ian monarchy. 66 A State Depart~ent'official noted in 1949: 

. one of three U.S. Military Government Central Collecting Points. Cf. Ardelia Hall, "The 
Returned Masterpieces .of the Berlin Museums," Dcpartment of Starr Bullerin, 20 (May 
1949): 1:513, 543-45. The Wiesbaden Collecting Point (housed in the Landesmuseum) 
contained the largest number of work;: 4,450 paintings and 197 ,200 ~rt objects from the 
entire AIrierican zone. Ibid., 543. General Clay was reluctant to return the paintings 
directly to Berlin because of worsening tensions between the Western allies and the Rus
sians. In a February 1948 secret memo, Clay wrote: ..... I recommended against return 
of pictures because return other than to Berlin would 'offend Sovietfs]. We had not reached 
present position in which far more important actions have been taken against Soviet 
protest." Memo to Draper from Clay, 6 February 1948, CC 3 I II, Ref. W-95402, Smith, 
Papers oj Lucius D. Clay, 2:555. . '. 

64. James Newman, "Foreword" to the catalog of the 1949·.exhibition on "The Rec 
turned Masterpieces of·the Berlin. Museum." in the Central Art Collecting Point, 
Landesmuseum, Wiesbaden, in Hall, "The Returned Masterpieces,"545. 

65. The Russians took paintings found on the Museum Island, the Mint, and the 
Friedrichshain anti-aircraft tower (where numerous old masters mysteriously burned shortly 
'after the war's end) to the Soviet Union, returning the·art, professionally restored, to the 
East German government in 1958. Cf. the special issue of Museums Journal, dedicated to 
the museums in the GDR and Berlin, March 1990, particularly' the articles by Giinter 
Schade, "Zur Geschichte der Berliner Museulllsinsel von 1945 bis heute," 6, in which he 
states' that only in 1949 ten rooms were usable for' exhibition purposes at the National 
Gallery. See also, ibid., Peter Betthausen, "Nationalgalerie-Stammhaus," 33.':'35, and 'Fritz 
Jacobi, "Sammlung Kunst der DDR der Nationalgalerie im Alten Museum," 36-38 for an 
overview of GDR art collected for the museum since East Germany's establishment in 
1949. Both GDR art and international art donated by the West German c~ndy b~ron and 
his wife, Peter and Irene Ludwig, were hOllsed in the Altes MlISelllll, which was only 
rehabilitated ill the 19605 due to its extensive wartime damage. Schade, "Zur Geschichte," 
9. Recently, Germans have been questioning how much art taken by the Soviets. at war's 
end has been retained. C( the various artides by two Russians documenting this issue: 
Konstant!n Akinsha and Grigorii Kozlov, "Spoils of War: The Soviet's Hidden Art Treas
ures," ARTnews (September 1991): 134-41; "To Return or Not to Return," ARTnruJs 
(October 1994): 155-59; and the Pushkin Museum director's rationalization for Russia 
retaining the art: Irina Antonova, "We Don't Owe Anybody Anything," Tl,e J'trr Newspa
per Uuly-Septernber 1994). 

66. Control Council, Law no. 46, "Abolition of the State of Prussia," 25 February 
1947, and signed by P. Koenig (France), V. Sokolovsky (USSR), Lucius Clay (USA), 
RH. Robertson (Great Britain). Article III ambiguously stated: "The State and adminis
trative. functions as well as the assets and liabilities of the former Prussian State will be 
transferred to appropriate Linder, subject to such agreements as may be necessary and 
made by the Allied Control Authority." Reprinted in Kunze, BER, Appendix 9, .379. 
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The fmal chapter of the long hegira of the "returned masterpieces" 
will not be written before they are restored once more to their rightful. 
owners, the people ofBerlin ... Although it 'may be some time .before" 
these homeless collections can be returned, it may confidently be ex:" 
pected that the integrity and unity of the great Berlin .collections wil~ 
always be recognized.67,.. . ". ".':"., ," ..'J~;. 
During the 1950s several exhibits loaned from the' us an'd British de,.:.";'~'< 

positories were held in Dahlem and Charlottenburg.68 By the late 1950s,~:~ 
the occupying Allied goverriments returned many of the' cdlleqions held:~'; 
in their custody back to East and West Germany. But the Cold War}~. 
division of Germany prevented the reconstitution of the Nat~onal Gallery's~:~:.: 

. 

collection ;md that of other Berlin museums' for forty-five ~ years. Even '.:.:: 
by the late 1950s and early)960s, the original National Gallery·in Eas{", 
Berlin was a mere shadow of its former self: "Justi and.his staff worked::( 
hard to install thoroughly professional exhibitions, but an air ofsadness'~:> 
clung to [the Berlin museums]" in the words of a recent account. 

69 <1:": 
v. 

I Despite these incredible difficulties, the Germans . nevertheless mounh:;d···· 
two significimt .exhibitions in Berlin .. The first, entitled Wied.ersehen #I(i',: 
MusclII1fSgut, opened on 21 December 1946 anddispIayed 98 works: ten ',,;I 	 of which belonged to the National Gallery and had been placed in th~: ~ 
category of "degenerate art'~ by the Nazis. "This. event will' remajn ~n~'.I 

I 

forgettable to' all those who witnessed it. It was, in the. truest sense of the;: .. 
word, a 'fIrSt flowering out of the ruins.",7o A second exhipition. foii.'::,.·\. 
lowed in 1947 with a display of "Masterpieces by German Sc~lptors ~~d>;' 
Painters. ,,71 . . . ' ,:r; ~~~ ,.'.J," 

I 

In addition to exhibiting from the existing collections, Justi and .Rave;:: 


together with the advisor to the Cultural Section of the Municipal Council;'. 

Dr. Adolf Jannasch, agreed on two priorities for the National GalleryJ· 

The first. was to fill the art historical gaps created by twelve years of Nazi' . 

cultural policy.· This meant the acquisition of paintings, graphics, 


I sculpture that had been so systematically and ruthlessly removed by.,_ 

National,SoCialists; especially those of expressionism, dada, New,Objec'-':, 


I tivity (Neue Sacl!1ic1lkeit), and surrealism. The second priority was to .. 


I 67. Ha1l, "The Returned Masterpieces of the Berlin Museums," 544 . .
68. Kunze, BER, Appendix 30, 433-38. .' ....• . 

69. Edwar.d P. Alexander, "Wilhelm Bode and Berlin's Museum Island." in idem, 


seum Masters, Their Mttseums and TI,eir In./lufHce (Nashville, TN .• '1983). 230.', 


70. Kunze, BER, 88. 

71. Berlin, Schlilterbau, 1947, Meisrerwerke deutsc',er Bildhauer und Maler, 

1947. Foreword by L. Just;, Berlin,. P. Metz. . .j.' 

http:Charlottenburg.68
http:recognized.67
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living artists whom the Nazis had condemned. These artists had faced 
extreme privations due to their isolation and inability to paint or exhibit. 
The lack of even the most basic art supplies, stich as pencils and paper in 
the immediate postwar period, created additional hardships.72 Prospective 
patrons were few in number, particularly in the four-power division of 
Berlin where the political and economic uncertainties created enormous 
difficulties. 

The National Gallery suffered during the postwar years because of its 
;' financial inability to purchase significant numbers of artworks. For the 
year 1946/47 RM80,000 (Reichmarks) (currency reforms and the subse
quent hardened zonal divisions lay in the future) were allocated for pur
chases of the new "Gallery of the 20th Century," formally established in 
1948, though conceived earlier. In April 1947 a Purchasing Commission 
was established which included Justi, Jannasch, the painters Karl Schmidt
Rottluff', (one of the early members of the Die Brucke expressionists), Karl 
Hofer, (a figural painter forbidden to paint by the Nazis), and SED, SPD, 
and CDU members of the city parliament. As Jannasch recalled, "We 
visited art exhibitions in the half-destroyed CharIottenburg Palace and in 
the flourishing private galleries of Gerd Rosen ... A systematic purchas
ing plan was sought in which one could find generally-authentic exam
ples of Berlin's cultural development through the abundance of styles. "73 

By 1948, the funding for purchases increased to RM200,000'. In that year 
the commission purchased three paintings by Max Pechstein, a major 
figure of German expressionism, as well as works by Karl Hofer, and 
sculptures by Joachim Karsch and Bernhard Heiliger. By 1 June 1948. 
the Gallery of the 20th Century had purchased between 50 and 60 paint
ings. more than 15 sculptures, and approximately 100 drawings. Included 
among the purchased works were paintings by both expressionists and 
contemporary German artists, such as Werner Helde. 74 

But shortly after these purchases, the Soviets launched a total blockade 
of Berlin. As a result of Russian and Western divisions over currency 
reform, the Soviets attempted to restrict access to Berlin and blockaded 
the city for over a year. Beginning in mid-1948, the Western Allies suc

72, Richard Howard, U,S, MFA & A Branch Chief. noted that: "Among other things, 
several of us have purchased artists' supplies from the St~tes Ollt of our own pockets and 
distribute them to artists who need them." OMGUS RG 260. MFA & A, 345-115. Box 
216. Folder 4. Letter from Richard Howard to Frederick Sweet. 16 June 1947. 

73. Adolf Jannasch. Die Galerie des 20. jallrh.mderls, Berlin 1945-1968 (Berlin: Staatliches 
Museum Prcussischer Kulturbesitz. 1968), 10, See also Jutta Held. KIII/sl /lIld KunslpaUlik, 
in Deutschland (Berlin 1981), 362 on the difficulties of museum acquisition during the first 
few years. The commission's majority wished to concentrate on purchases of living artists 
while Justi and Jannasch wished to acquire the classic modernists removed by the Nazis. 

74. Jannasch, Die Galerie des 20. jah,Jllftlderts, 14, 
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ceeded in supplying the beleaguered Western sectors with food and fuel 

supplies. The Berlin Blockade created two separate municipal' councils.;;·:;~:: 


and two mayors for the city by the end of the year.7S Several key persont~' . 

nel from all of the museums decided to leave for the Western· sectorS:,",' 

Because the British and French military governments held the most vah~«: 

able parts of the collections in their zones, some museum personhel b~r::[~ 

lieved they could continue their professional careers more profitably" " 

the West. Others increasingly feared the growing communist 

control in the Eastern sector and decided to depart.16 The' recent 

of the 20th Century" acquisitions ,were located and remained in the 

viet sector but the key personnel migrated west and' with· them 

their philosophy. 


After the Berlin blockade, Rave technically no longer directed the 
Gallery, though he remained its de facto head until 1950.77 In 1955· 
became the director of the ait library while Jannasch headed efforts:~o .:.' 
continue the work of creating a museum of twentieth-century art. SUPt":," 
ported by Berlin officials, particularly the Mayor Ernst Reuter and CitY.:; 
Councillor'Walter May, Jannasch proceeded to plan for future purchas~s~ 
primarily of the early twentieth-century German expressionist painters ·or':· 
Die Briicke (the Bridge) and Blaue Reiter (Blue Riders) groups. But 
the problematic economic conditions, Jannasch could hope for no 
from city officials than DM30,000 (in the new Western currency) t?:". 
acquire works of living artists. 78 Not only was money scarce; but priCt;s:-' 
for modem art steadily rose after the war, preventing both the East and .. ' 
West Germans from making major purchases until the mid-1950s. Addi: .. 
tionally, B<;rlin housed only two major private collections of modernism;) 
in contrast to earlier times. Repeated political crises in Berlin during th~. 
late 1940s and 1950s, together with its divided status ultimately saw tJ1e' 
collections land in Munich and other West German cities.79 According;to ' 
the recollections of a student-artist living in the rubble-strewn city: .:~;;{; 7;, 

, ;. !:.>:~.. :';,", 
The state institutions in Berlin did not, at that time coine 'into the",' ,:' . 

" . . . " ~:-, ~~.i: ~~~~~\' 
75. Friedrich Ebert, SOli of the Weimar Republic's president, served as first mayor_'oLY:.',;" 

East Berlin while Ernst Reuter became West Berlin's fIrst mayor. See Jean Edward cSmithJ::.::t: 
The Defeltse of Berlin (Baltimore, MD., 1963).':~'f/pt· 

76. Kunze, BER. 13\-33, Pike, The Politics of Culture, .235-45. J, ".;'\;," ,ij , 
77. Interestingly. in a GDR publication accompanying. a National Gallery exhibiti.on~·' ;Z;' 

on its reconstruction and development since 1945, Rave is listed as the National Gallery's.!" ~;:;.;,~ 
director until 1950. Only after the 1958 return of paintings and drawings by the .Sovieu:l,;:,:·l' 
was the East Berlin's National Gallery's function as the traditional repository for nine.,. i: .~~: 
teenth and twentieth-century art restored. It did, however house exhibitions continuousIY;·;·:",~r 
beginning in 1951. For a listing of exhibitions through the 1950s to the mid-i970s, .c:;f.:·(".t' 
Janda. Die Natiollal-Ga/erie. n.p. '''.;~ F :~ 

78, Jannasch. Die Galerie des 20. jahrhunderts, 16. ".' :.;:i,;' 
79. Ibid .• 25; Honisch. Die Nalio"al~"lerie Berlin!. 73-76. . :-i, 

" 
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picture at all despite the fact that the district officials already employed 

art officials ... But the museums were not there, one did not think of 

them. The collection' on Jebenstrasse, the Gallery of the 20th Century 

with Jannasch, was only conceived as a project in '48/49, but that was 

all very preliminary. 80 


Meanwhile in the Soviet Zone-while the Russians later' showed little ~. 

tolerance for modernism-Justi was able to promote modernism during 
the first three years of Soviet military occupation. Ironically, however, 
the creation of the "Gallery of the 20th Century" occurred during Ber
lin's formal division into Eastern and Western sections in 1948. Justi's ., 
long-standing reputation spanning German cultural history from the Im
perial period through National Socialism, enabled him to command e'normous 
respect among the Western authorities as well as among the Russians. 
Likewise he maintained cordial relations with the newly-installed German 

'~.J 

communist and socialist leadership, including Prime Minister Otto Grotewohl. 
) 
~ 

Nonetheless, he' follght a losing battle to continue augmenting the "Gal
lery of the 20th Century," which, shortly after its founding in 1948, was 
divided like Berlin itself. ,t, 

Beginning in 1949, after both Rave an<:J Jannasch left for the Western 
sector, Justi, with resignation, concentrated more on museum reconstruc
tion than on the acquisition of modernist art, the former a safer task f 

since the Soviet occupation and the SED government pointedly pressured 
artists and intellectuals to favor socialist realism, over abstract and surrealist 
painting, which the leadership increasingly criticized as "formalistic."81 

In 1949, a former military officers' mess near the Zoo train station on 
Jebenstrasse in the British sector was designated as the new location for 
the 20th Century Gallery. Yet it took five years before exhibitions could II;
be arranged at the Jebenstrasse site. In 1968, almost two decades, after 

....~. .Berlin's division, the Gallery was' renamed the New National Gallery in 
West Berlin, following the construction of a building designed by the 
German-born American architect, Mies van der Rohe, to house the partly 
reconstituted collection. The museum was partly conceived as an archi .~ 

tectural and visual critique, not only of discredited Nazi arts policies, -but 
l~ 

.;.. tthose of the Stalinist German Democratic Republic, whose condemna
A"~ 

tion of contemporary abstract, minimalist, and Pop Art appeared to con ;" 
..11' 
.t~tinue the totalitarian legacy. The new National Gallery's postwar beginnings ,\'" 

" 80. Interview with Manfred Bluth, in Straka and Suermann, ..... Die Kunst muss namlich ~~\" 
~, 

gar nichtsl," 269. ~"l 
81. Jannasch, Die Galerie des 20. Jaltrltunderts, 14, 17. See also "German Artists Resist 

Controls," Neill York Times, 15 December 1946, p. 21. The article recounted a meeting ". 
held in Berlin's Soviet sector "to discuss the thesis there was no more possibility of 

~!
developing art and that 'Volksnahe Kunst' should be the sole preoccupation of artists 'i~ 

today ... This is social realism, according to its proponents." ~ '!,p-
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occurred with its formal founding on 7 April 1948, almost three years 
after the German surrender and weeks before the Berlin ·blockade.Even 
though the new building's dedication was celebrated in 1968, twenty 
years after the establishment of the "Gallery of the 20th' Century," its' 
mission became one of both rehabilitating classic modernism and ofchal-~. " 
lenging ,the GDR's apparent continuity of conservative exhibition and, ;'~- .. 
acquisition practices. Western allied attitudes toward modernism, Western".': 
curatorial practice, and the antimodernist ideologiCal stance taken by the' > 
Communists, all affected the Gallery's postwar exhibition and acquisition. 
policies.82 

".:'

VI. 
,. "'. 

Cold war politics and German economic growth fostered the twin goals, 
of enlarging the Berlin collection and museum construction, though the 
East German National Gallery building suffered in comparison to ·West .: 
Berlin's New National Callery. From the shattered beginnings 01.1. the'.·· 
ruins of the Third Reich, today's National Gallery is embarking, despite': 
fmancial constraints, on a program of renovation and expansion.81 The: 
current director of the museum's contemporary branch, to be housed in: 
the Hamburger Ballnlloj, optimistically suggests: "There is still [in ]3erlinl~ .;.1' 

a pioneering spirit, a sense of curiosity, enthusiasm, willingness to ':tak~~" ',~ 

risks."84 Berlin's museums are now, as in 1945, reexamining their exhibi::'. 
tion and acquisition policies for practical as well as for ideological rea.<· 
sons. In May '1990, East Berlin's general director of museums, Giinte.r: 
Schade, posed the question: Does a "Berlin without borders" require duplicate 
museums which emerged from the Cold War's cultural competition;>B5T.oday.,': 
those responsible for Berlin's (and Germany's) art community are' con-:· 
templating how best to utilize the numerous existing cultural edifices: the 
Museum Island, the new Nationalgalerie, the Dahlem museums, and the 
two museums devoted to local Berlin history and culture.86 One is perversely:.. 

82. jannasch'; Die Galerie des 20. Jalrrhunderts, 14, ,. 
83. See the special issues of Musellms Journal, 2 no,S (April, 1991), particularly the 

articles by Gunther Schauerte, "Jetzt oder nie, Berlim Chancen, die Ausbildung des, 
Museumsmittelbaus neuzuordnen," 13-15, and Wolf-Dieter Dube;s "Die Zusaminenfiihrurig', 
der ,Staatlichen Museen," 34-37. Schauerte is an advisor to the Prussian State Cultural 
Foundation, now in charge of all Berlin Museums and some archives,. (Sla(Jtliclie )1Ilseen. 
Preussisclier Kulturbesitz), while Dube is its General Director, ' ': . ',~ 'j, 

84. Wulf Herzogenrath, quoted in David Galloway, "The New Berlin, 'I Want My,": 
Wall Back,'" Art in America 79 (September 1991): 103. On the reorganization efforts, see:;: : 
also, "Sanimlungen, Beschliisse des Stiftungsrats der Stiftung Preussischer Kulturbesitz fUr 
die Zusammenfiihrung der ehemab Staatlich Preussischen Sammlungen," in KllnslcllrOnilt":, 
44, no. 3, (March, 1991): 135-37. . ;'\ ". 

8S.Quoted in Pelra Kipphoff. "Die Chance," Die Zeit 20, no. 18 (May, 1990): 13.···;· 
86. Given the economic demands in restructuring Eastern Germany, funding for museum. , " 

http:culture.86
http:expansion.81
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reminded of a French philosopher's purported remark: The Frenchman 
loved Germany so much he desired two of them. Postwar East and West 
Berliners relentlessly constructed fraternal twin museums and theaters to 
showcase their respective cultural achievements. Two years before the fall '; 

of the Berlin Wall, each half of the city attempted to reconstruct alterna
tive views of their history and culture through exhibition and theatrical 
extravaganzas showcasing the city's 750th anniversary.87 During the post
war decades, the Federal Republic poured generous state subsidies into 
West Berlin's art community and institutions, particularly since West 
Germany~s commercial and industrial art patrons lived elsewhere. The 
artists and museums of the Rhineland, Bavaria, or southwest Germany 
had direct links with local art sponsors. The absence of a strong commer
cial or industrial base in Berlin forced officials in Bonn to underwrite the 
former capital's cultural offerings, including exhibitions, museum recon
struction, and acquisitions.88 

After 1949, the East Germans regarded Berlin as their capital, carrying 
on the twin tasks of cultural transformation and cultural reconstruction. 
As befitting a major metropolis and governmental headquarters, East Ber
lin received special financial trea~ment in cultural matters. The regime's 
officially recognized artists were also subsidized and rarely had to concern 
themselves with such grubby matters as art sales. A secretary of the former 
German Democratic Republic's 6,000 member Association of Visual Art
ists recently fretted over the fate of painters in a new market system: 
"We had no starving artists. Every painter and sculptor could live off his 
or her art. Neit all of them lavishly, of course, but comfortably."89 .,

Mounting expenses will force the current German government to make 
difficult cultural decisions. Questions of aesthetic worth of existing museums' ·~t
collections have also been raised. What happens, for example, to forty 
years of GDR painting represented.in East Berlin's National Gallery? Westem 

. ; 
construction throughout the Federal Republic is being squeezed. See "The Golden Age 
of Museum Building is Ending," Tile Art Newspaper 2. no. 13. (December, 1991), in 
which the author, Giulia Ajmone Marsan, wryly noted: "It could be argued that the 
former West Germany with one museum [for) every 22,000 inhabitants ... is at la) satu
ration point. One curator exclaimed: 'What else do you want to build? There is a muse
um for everything: and the remark is not entirely flippant. Apart from the more usual 
kinds of museums and galleries, there are ones for the office, photocopying, sewing 
machines, and irons, cookerbooks, sugar, bread-not to mention the German community 
from Bessarabia," 6. 

87. Cf. Anke Middelmann, "Berlin Celebrates its 750th Anniversary," Europe ijuly/ l~ 
August, 1987): 37, 46 and Gerhard Weiss, "Panem et Circenses: Berlin's Anniversaries as . t' 


Political Happenings." in Berlin, Cultllre and Metropolis. ed. Charles W. Haxthausen & 

Heidwn Suhr (Minneapolis, 1990), 243-52. 


88. C( Dieter Honisch's critical piece, "What is admired in Cologne Illay not be ac <'j-

cepted in Munich," ARTnews (October, 1978): 62-67, particularly 66. 
89. Jolin Dornberg, "After the Wall," ARTneulS (May 1990): 160. 
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critics and art historians had repeatedly dismissed these paintings as simply 
state-supported propaganda, though Peter Betthausen, the National Gal- . , ':. 
lery's former director, maintained one cannot "consign the art and artists 
of the GDR to the dustbin of history ... 90 East Berlin's National Gallery 
and West Berlin's New National Gallery will once again focus attention 
on the multiple political meanings of art. In th~ postwar period.' both' 
museums attempted to represent the best of German and internationa~ 
painting for the East and the West respectively. In a sense, it .is' ironiC· 
that postwar capitalism and communism chose. the same strategy to show,':' 

. case their countries' national worth: generously subsidizing. culture as 
barometer of political efficacy.91 As a result of cultural chauvinism, Berlin 
became the home to 29 museums, though that number is being reduced 
by almost half. Budget cuts of 11 percent and restructuring will result in· 
approximately 17 museums remaining and the elimination of over .150· 
museum personnel in Berlin's eastern . 

Thus the questions raised about the fate of the two Berlin Nationalf 
Galleries are not simply budgetary nor merely organizational. The queries', >:,,' 
represent recurring issues of aesthetic and historical self_representation.

93 
'.;', ',{. 

After World War II, the National Gallery's directions in personnel. exhi-·;':. ~',': 
bition, and acquisition was heavily influenced by the militaryoccupatiorl":'"::": 
forces. reflecting larger cultural questions, particularly those of aesthetic'·:':' 
national identity. Material and social conditions are completely different .~ .':'" 
ill today's Berlin from the unimaginable devastation of 1945; Yet; once':;:.';; .. 
again the museum's role is relevant to a united German republic. Once."::"': 
again, cultural continuities and aesthetic disjunctures are epitomized in:. ':: 
the National Gallery's reorganization, acquisition, and exhibition policies< " 
Fortunately, its aesthetic future appears far brighter now than it did in 
the dismal aftermath of 1945. I ", 

GEORGE MASON UNIVERSITY' 
t:' 

90. Ibid., 162. See also Qavid Galloway, "Report from East Berlin," Art in Ameri(~ 77 , 

Uuly, 1989): 45-47. 
91. Galloway, "The New Berlin." Art in America (September 1991): 98tr., 101-2. 
92. Ibid .. 102. Galloway noted the over-employment of state personnel, reflecting the . 

former GDR's "no unemployment" policy: " ... admitting visitors [to the museums) normally""; 
required three full-time employees:, one to sell a ticket, one to tear it in half and a third,," 
to throwaway the scrap that resulted." See also. "A Counter-Reformation," Economist.~ 
325. no. 7789 (12 December 1992): 97, on museum reorganization. '\. ~~: 

93. Several articles published alter unification have presented somewhat conflicting opinions 
regarding the future of Berlin as a regenerated art capital. wondering if a new united .' 
Berlin will recall the German capital's cultural apogee during the Weimar Republic .. Contrast,.' 
for example, the optimistic assesssment by Gail Schares and Judith Dobrzynski: "Can:, 
Oeain paint itself back into the art world?," Bllsiness Week {IS July 1991):.137 with}' 
Richard Morais's pessimistic piece, "Berlin's Fading Euphoria," Forbes 148 (14. October:. 
1991): 127-29. .' 

.} .' 
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• cretionary 	or mandatory: : If we follow Justice HoImes' view 
assumption of jurisdiction is discretionary, there must be a valid 
cusefor not assuming jurisdiCtion. It has been' shown that . 
none. If the view. that the s,tatute )s mandatory is adhered to, 
problem of validity of excuses is not pertinent. Under either view;' 
application of the Supremacy Clause of the Constitution would 
same. ' 

Article vf of the Constitution provides: 
This Constitution and the Laws of the United States 

shall be made in Pursuance thereof • . • shall be the 
Law of the Land, and the Judges in every State shall be 
thereby, anything in the Constitution or laws of any State to 
Contrary notwithstanding. (Emphasis supplied.) 

The meaning of this is clear. If there is state law contrary: 
federal law, state taw must bow to the paramount federal authon!; 
'Applied here, if the state does have objections to the federal 
based on conflicting principles, it cannot be heard to so object, ' 
the paramount law orders them to ·take jurisdi~tion.sa This 
in the Constitution was meant to insure paramountcy to the 
the federal government when acting in its sphere. Our system 
not to break' down as it did under the Articles of Confederation, 
cause of lack of power in the federat government. 

The Emergency Price Control Act was passed in orc!er to 

inflation. It is national in scope and in purpose. State courts 

and must not obstruct this national objective. If state courts are: 

open tothe enforcement of these rights, the efficacy of the Act will 

restricted and curtailed.40 There is no dispute but ,that state 


89 See State v. Wells, 2 Hill 687, 692, (S. C. 1835): "I cannot understand' 
argument that Congress may confer the jurisdiction, and yet the state courts 
refuse to exercise it. If the act of Congress may constitutionally and 'law 
confer the jurisdiction, the Slate courts may be compe.1led to entertain and 
ercise it. Such seems to have been the view of the framers, of the act, and 'of, 
Congress that enacted it. . . ." ' , 

See also, Barnett, The Delegation of Federal Jurisdiction to State Caur" 
Congress (1909) ·43 AM.. L. Rl;v. 852, at 859-860: '''Further, this application 
of the Constitution [Art. VI] proves too much. Logically, it would mdke ,11,
jurisdiction of the Staie courts not onlylawjuJ, but aiso compulsory.", ,----'---,
supplied); McKnett v. St. Louis Ry.,292 U. S. 23, 54 Sup; Ct. 690, 
,1227 (1934). '" 

40 Booth v. Montgomery Ward &: Co_, 44 F. Supp. 451, 455 (D. Neb. 

"This court is satisfied that the legislative purpose [of the FLSA1 . 

to' grant a broad jurisdiction for the enforcement of the obligations 

under the act, and specifically to vest the plaintiff employee with the 

between available courts. The reasons for that course are manifest. 


, 'and is obvious that, except in very rare group or class actions, the an , , 
potential recovery under <the act, will be so small that the aggrieved emplOYee 
will be tempted to abandon the vindication of his 'right uflless he may inst 
his suit and prosecute it to effect in a court of his own choice, within his 
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are the most accessible to the consumer and in most instances the 

same, would apply to the Administrator. And if Section 205(e) is to 

achieve the purpose for which 1t was conceived, it must be utilized 

fully. 


Because Congress has required the state' court to take jurisdiction, 

and because, the federal government is supreme in its sphere, it follows 

that the state court must assume jurisdiction in cases arising under 

Section 205 ( e) of the Act. 


HILDA A. AsIA. 


FOREIGN FUNDS AND PROPERTY CONTROL-THE POWERS AND 

DUTIES OF THE ALIEN PROPERTY CUSTODIAN • ~ 
Control of Foreign Funds and Alien Property 

The administrative machinery to wage economic war which has 
gone into operation since April 10, 1940, when Germany invaded 
Norway, and Denmark, is part, of the general scheme of total war. 

, The machinery is made up of ,various agencies of the government, 
including the United States Treasury Department, the Alien Property 
Custodian, and the Board of Economic Warfare. Of these agencies 
the Treasury Department and the Alien PropertY Custodian are very 

, closely related, their combined work constituting the entire field of 
foreign funds and property control. . . 

Some discussion ofthe general scheme of freezing control is neces
sary to show the position of the Custodian in the scheme. Freezing 
control was~ instituted on April 10, 194;0, by ,an Executive Order 1, 

which froze the, assets in the United States of nationals of Denmark 
and Norway. This Executive Order was issued pursuant to section 
5 (b) of "the Trading with the enemy Act of 1917.2 The Order was 
amended from time to time to include countries invaded by the Axis 
powers,s and on December. 18, 1941, the First War Powers Act4 
was'passed, amending section 5 (b) of the Trading with the enemy 

mediate neighborhood, and without burdensome and disproportionate expense 
both in money and in time. To that end, the court considers that the congress 

'employed' apt language, in provic;ling that the suits arising under the law might 
be 'maintained in any court of competent iurisdiction.'" , 

*Grateful acknowledgement is made to Professor Frederick K.' Beutel, of the 

School of Jurisprudence, College of William and Mary; for his helpful sug

gestions to the author in preparing this note. 


tEx. O. No. 8389, April 10, 1940, 5 FED. R£G.1400 (1940). 

'40 Stat. 415 (1917), 50 u. S. C. § 5 (1940). 

8 See (1943) 11 GEO. WASH. L. Rl;v. 240 for a discussion of the amen,dments 


to the Order and a full treatment of the workings of freezing control under the 

Treasury, Department. 


• 55 Stat. 838 (1941), SO u. S. <;:. App. Supp. 1, § 601 et seq. (1941). 

http:curtailed.40
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Act. This Act broadened the powers of the President over foreign_ l=Ornfort from property in the United States which was enemy owned. 
owned property, and included the power to vest such property.i'1m Congress was to determine the disposition of the property at the end :t:m: Under this Act any individual within the United States is subject to " the war. The Custodian had no power of final disposition of the 
the blocking provisions of the Freezing Control Order If he is within property except where a sale was necessary to its preservation. An 
the definition of '::national," that is, if he has been domiciled in or ' unendmen~ to the ActV made the Custodian the common law trustee 
a subject; citizen, or resident of a blocked country at any time on or all property held by him ( other than money). and vested him 
since the effective date of the Order, or is acting for the benefit of absolute ownership and management of the property, which 
on behalf of any blocked country or national thereof. The Secretary be sold to American citizens. However, all money received by 
of the Treasury has broad power to determine when an individual: Custodian from such sales was turned over to the Treasury to 
is deemed to be a "national" within the meaning of the Order. The held there for· final disposition by Congress. Another amendment 
devices used by the Axis powers' to gain control of industry in this the ActiO gave the Custodian power to seize all copyrights and 
country by using American citizens as nominal owners ("cloaks") , which he determined were enemy owned. This gave rise to 
made the power given, to 'the Secretary necessary: The Order in celebrated "Americanization" of valuable patents and copyrights 
cludes any'businessenterprise ,within, the United States controlled the Custodian.ll .. .. .. 

directly or indirectly by blocked nationals of any blocked country., But the idea of use of property taken overby the Custodian, of, 
The system is in effect a freeZing and licensing by the Secretary. The' ,':;"tever' nature; is a new one in American handling of enemy prop
residents in this country, by definition subject to the blocking pro~ during wartime. The wording of section 5 (b) of the Trading 
visions of the Order, who are considered loyal and not engaged in any the enemy Act, as amended by the First War Powers Act of 
attempt to harm the interests of this country are allowed to operate and the legislative history of the amendment must be examined 
under license from the Secretary. Such persons are regarded as to obtain a clear picture of the actual powers of the Custo<;lian.
though they were not "nationals" of a foreign country,.6 amendment authorizes the. vesting of property or, interests in 

If the continuation of a business enterprise whose activities are owned by foreign countries and nationals of foreign· coun- : 
contrary to" the security of the Western Hemisphere appears to, the and s~tes that "upon such terms and conditions as the President 
Alien Property Custodian tq be in the national interest, he is given _ prescribe such interest or property shall' ,be held, used, 00
the'authority by Executive Order 9193,· issued pursuant to the'First ¥t'SStered, liquidated, sold or otherwise dealt with in the interest 0/
War Powers Act,1 to vest such enterprise and continue to operate it. for the benefit of the United States.)} (Emphasis supplied.) The 
The broad powers delegated by the President to the Custodian under ' cussions in the House and the Senate Reports at the time the First 
Executive Order 9193 will be discussed hereafter in detail. Powers Act was passed are particularly illuminating: 

Source of Power in the President to Control and Regulate Foreign Title III [of the Fint War Powers Act of 1941] deals with the 
Trading with the Enemy Act, the old Trading with the Enemy Funds and Property 
Act, with certain additional powers giving the President control 

The source of the Presidential power to exercise control over communications with foreign nations, also giving the Presi
regulation of enemy property is found in section 5 (b) of the Trading dent the power to uSe property of the enemy that we may con-
with the enemy Act of 1917, as amended by the First War Powers Act Stat. 460 (1918), SOU. S. C. App. § 12 (1941).
of 1941.8 This section greatly expands the power which was vested Stat. 1021 (1918). 
in the President during World WarI and delegated by. him to the States v. Chemical Foundation, 272 U. S. 1, 47 Sup. Ct. I, 71 L. ed. 

This case' involved a suit by the Government to set aside aCustodian. The original Act was based on the principle of' seques which the Custodian sold patents seized by him, which were 
tration of enemy property to prevent the enemy from gaining aid lV.ownffi, to Chemical Foundation. which was organized in 1919 to pur

mts seized by the Custodian and to hold the same in a 
the Americanization of such industries as may be af

-,Administration of the Wartitite Financial and Property C01Jtro/s the exclusion or elimination of alien interests' hostile ••• to
United Slates Government, U.' S. Treasury Dept:, Foreign Funds industries, and for the, advancement of· chemical and allied science and 
June, 1942., ,in the United States." The Foundation granted licenses to American

• Ex. O. 9193, July 6, 1942, 7 FED. REG. 5205 (1942). to make use of and sell inventions covered by the patents. The Court 
1 Supra note 4. that the disposition of the patents was within the authority of the Presiaid. and the CUl>todian and that the sale was valid and aCcording to law. 

7 
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fiscate; In the .last war the President could confiscate enemy 
property but we were not able to use it to our own advantage. 
This bill gives him that additional powerP 
, ... There is another very important change in section 301 
from, the present Trading with the enemy Act. Under our 
former law I think we still have power to seize enemy alien prop. 
erty and under our present law of export control we have con
siderable additional power over alien property, but this goes 
much further' and gives the agents appointed by the Government 
the power to seize any property . . . whether belonging to friend 
or enemy, and to put it into use .....It gives us the right to 
utilize the property we take over. . • • This is a power that was 
not granted in 1917, when a similar bill was passed.18 

, 

. While existing law perinits the Government to prevent trans
actions,. it is now necessary for the G9vernment to ,be able' to 
affirmatively compel the use and application of foreign property 0' 

in a manner consistent with the interests of the United States .... 
Section 301 would remedy. this situation. It gives the Presi

dent flexible powers, operating through such agency as he might 
choose, to deal comprehensively with many problems that sur, 
ro~nd alien property or its ownership or control in the manner 
most effective in each particular' case. In this respect, the bill ' 
avoids the rigidity and inflexibility which characterized, the Alien 
Property Custodian law enacted during the last war.a 

While the Custodian is authorized, by this important amendment to 
'use and expend money and property if his purpose is within the 
purview of section 5 (b) as amended, namely, in the interest of and 
for the benefit of the United States, ,this does not mean the general 
public interest and benefit, but the interest sought.to be promoted by 
.the statute in question. This seems to be a reasonable limitation upon 
the term "national interest."lG 
, The constitutional source of the President's power to control, regu

late and seize foreign funds and enemy property i~ found in Article I;' 
section 8, clauses 3, 5 and 11 of the Constitution: ' 

The Congress shall have Power , " .' 

To regulate Commerce with foreign Nations, ' , " .', 

To coin Money, regulate the Value thereof, and of foreIgn 


Coin, , .. , , . , 
To declare War, grant Letters of Marque and Reprisal, ~~; 

make Rules concerning Captures on Land and Water;, ." • 

12 87 CONGo REc. 10115 (Dec. '16,1941). ' 
1& 87 CONGo REc. 10120 (Dec, 16, 1941). 
,. S. REn. 911, 77th Cong.; p. 2(1941). 
10 Ct. Texas v. United States, 292 U. S. 522, 531, 54 SI1P. Ct. 819, 78 L. 

1402 (1934), where the Supreme Court construed "public mterest," as used 
the Interstate Commerce Act, as meaning public interest relating to adequacy 
transportation service as stated in the Act. ' 
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'The cases 'uphold an exercise ofth,e war powers by Congress in aman
sufficient to reach the economic purposes of total war.1ft" Some of 
cases even state generally that the war powers are not restricted . 
the Fifth Amendment.l1 The history of American activities in 
'time seems to lead to the conclusion that our policy has been to 

confiscate enemy. property, not to sequestrate. it.18 The property of 
English citizens was confiscated during the Revolutionary War, and 
this was upheld by the Supreme Court as a justifiable act by a sov

19 The general rule of international law is" contrary to this 
The ,authorities agree that enemy property may not be, con

nscated, though there is a division among them as to sequestration, 
majority believing that alien property found in a country,at the 

'ollthrf',ak of war cannot be taken at all, and the minority standing for a 
of sequestration during the period of the war. 20 

After the War. of 1812 the Supreme Court held that while a court 
' not condemn private prot>erty' of an alien in the absence of 

lQ!lsJative authority -(which was lacking in the particular case ) ,war 
the sovereign a right to take persQns and confiscate the property , 

enemies.u 
' COnfiscation was practised during the Civil War and 

by the coUrtS.22 The policy of sequestration of enemy propertY 
a new one introduced by the Trading with the enemy Act of 
:3 The 'Act gave the President power to take over property of 

and their allies, and provided that ci~izens or friendly aliens 

• Miller v. United States, 11 Wall. 26& (U. S. 1870); Kirk v; Lynd, 106 
S. 315, 1 Sup.Cl 296, 27 L. ed. 193 (1882); CUt1lnWtgs v. Deutsobe Bank, 
U. S. 115, 57 Sup. Cl 359,81 L. ed. 545 (1937). ' 

v. 	 United States, Sfl.fro note 16 at 304, 305; Cummings v. Deutsche 
at ,120. But see Ex parte Milligan, 4 Wall. 2, 120.127 
:d States v.RusseUl3 Wall. 623, 627 (U. S. 1871);

States·v. Cohen Grocery Co., 255 i:J. S. 81, 88. 41 Sup. Ct. 298, 65'L. ed. 
1921); Home Bldg. & Loan Ass'n v. Blaisdell, 290 U. S. 398, 426, 54 Sup. 
I, 78 L. ed. 413 (1934). It has been held that friendly aliens are entitled 
protection of the due process c1aus'e. Wong v. United States"163 U. S; 
• Sup. Ct. 977, 41 L. ed. 140 (18%); Russian Fleet v. United States, 282 
481, 51 Sup. Cl 229, 75 L. ed. 473 (1931); ,United States v.Pink, 315 

S. 203, 228,'62 Sup. Ct 552, 86 L. ed. 7% (1942). No discussion is at 
tempted here as to the right of citizens to compensation under the Fifth 
Amendment .if their property is taken by the CustodialL Though some cases 

stated that where the Fifth Amendment and the war. 'powers conflict, the 
power should be paramount, Deutsch-Australische v. United States, 59 Ct. 
450 (1924), app. dis. 277 U. S. 61~, 48 Sup. Ct 432, 72 L. ed. 1014 (l928), . 
Duld: certainly seem that as to citizens and friendly aliens, the restrictions 
requirements of the Fifth Amendment cannot be suspended. ' 

GATHINGS, INTERNATIONAl. LAW' AND AMElUCAN Tl!EATMENT, OF ALiIi:N 

MY PROPERTY (194Q). ' 

Ware v. Hylton, 3 Dall. 199, 226 (U. S. 17%).


2OGATIlINGS, 0".' cit. SII/>rO, at 14. '. 

21 Brown v. United States, 8 Cranch HO, 122 (U. S. 1814). 

OJ Miller v. United States, iupro note 16; Young v. United States. 97 U. S. 


24 L. ed. 992 (1877). . 

40 Stat. 411· (1917), SOU, s. C. App. (1941). 
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', :' 	 whose property was taken could recover it in administrative or court, Secretary ofthe Treasury.so On March 11, 1942, the President by 
proceedings. The Act, was held constitutional~%' A' recent case~e has ' ' i~~ 
held that Section 9 of the old Act, giving an independent judicial 
remedy to 'those wronged by any act of the Custodian, is still in effect, , 

oi" 

~ml, since if it were not the Act would not be constitutional. One writer 
:i: . 
~> 	 has expressed the view that the old Act as amended was confiscatory, 

and that the sale of patents by the Custodian to the Chemical Founda
tion, upheld by th-;; Supreme Court,:" was really a species of confisca- ' 
tion. 

The Delegation of Power by the President to the Custodian 

The old Office of Alien Prope~ty Custodian was abolished by Ex
ecutive Order 6694 of May 1, 1934, and its powers and duties trans-, " 
ferred to the Office of the Attorney General: The Settlement of War 
Claims Act of 1928 21 had provided a machinery for claims growing 

. ,~ out of World War I, but in 1934, Congress passed a joint resolution II 

to the effect that as long as Germany was in default of her war debt, 

all payments under this Act were suspended. This Act was upheld 

as cohstitutional.2t The payments are still suspended, leaving a large 


, fund in the Treasury. On February 12, 1942, all the powers of the

'f
'i President under sections 3 (a) and 5 (b) of the old Trading with < 

~ the enemy Act and the new Act were delegated by the President to ' 
, 	 ' 

, ,2. Central Union Trust Co. v.Garvan, 254 U.S. 554, 41 Sup. Ct. 214, 65 1.. 
ed. 403 (1920); Stoehr v. Wallace, 255 U. S. 239, 41 Sup. Ct. 293, 65 L. cd. 
604 (1921) . 

-. ./ . n Draeger Shipping ,Co. v. Crowley, 11 U. S. Law Week 2626 (S. D. N. Y. 
1943). Here the Custodian took stock of Draeger, ,an American citizen, and 11.' 
domestic corporation, after making a finding. that the property was held for the!~:" 	 benefit of a ~rman corporation, and that the stock represented ownership of a'r business enterprise which was a national of a designated enemy coUntry. This 
was denied ·bY.Draeger, who filed a motion for an order directing the Custodian 
to hold the property in his custody until fi!)£ll judgment. The suit was filed 
under' Section 9 (a) of the qld Trading with the enemy Act, giving any person· 
not an enemy or ally of enemy 11.' right to file suit to' establish his right to prop": 
erty seized by the Custodian. The Custodian contended that Section 9 (a) did 
not apply to action taken with respect to property of a foreign national under, 
Section 5 (b) of the Act, as amended. The court held that the plaintiff
entitled to maintain the suit, despite the fact that Executive Order ' 
(supra note 6) provided that any determination by the Custodian that any 
property or interest of any foreign country or national thereof is the propertY. . 
or interest of a designated enemy country or national thereof, is to be final and 

u 	 conclusive. The court stated that Section 9 (a) is applicable to action taken 
, ~ under Section 5 (b) as amended, and that .if. no right were. given to a citizen to 

establish in court' that property taken by the Custodian is not owned or 
trolled by a national of a foreign or enemy country,a serious doubt would ~ as to the constitutionality of the Act. ' 

~ . 2G Zollman, The Return 0/ Property by The Alien Property Custodion (1923)
21 MICH. L. REv. 277. ,. ., 

2f 4S Stat. 254 (1928). 

os 48 Stat. 1267 (1934):-' 

2t Cu.mmings v. Deutsche Bank, supra note, 16. 


Executive Order 9095 delegated to the Alien Property Custodian all 
under 3 (a) and 5 (b) except those delegated prior to Febru

,12, L942, and specifically revoked his delegation of February 12, 
to the Treasury. Executive Order 9193 of. July 9, 1942, amended 

.executive Order 9095 and set forth the powers and duties of the 
(;ustodian in detail. This Order authorizes the Custodian to take 

action as he deems necessary in the national interest, including 
the power to direct, manage, .supervise, control or ve~t," with, 

to business enterprises within the United' States, or prciperty, 
by a national of an enemy country, the cash or securities of 

business enterprises where the same is necessary to the conduct 
the business enterprise, patents, etc., of foreign countries or in 

a national of a foreign.country has an interest, ships or vessels 
foreign countries or their nationals, and property or interest, in 

,administration in favor 	 of an enemy country or national ' 
The Order, excludes cash, bullion, moneys, currencies, de

credits, credit instruments, foreign exchange and securities, 
are within the pro~ince of the Secretary of the Treasury, except 

the extent ·tha.t any OlJe of the aforementioned categories should be 
,necesSary for the,"maintenance or safeguarding of other property be

to the same designated enemy country or the same national 
and subjeot ,to ves,tirig pursuarit to section 2 hereof/' The real 

, of division between ,the duties of th,e Custodian and the Secretary 
the practical one of whether the assets seized by the United States 

passive assets--cash, moneys, etc.-.:..or active business enterprises 
patents which can be put to use in the service of the war effort of 
United States. 

The Operations of the Office of the Alien Property Custodian 

The Office of Alien Property Custodian is· divided into the follow
branches: Investigation and Research, General Counsel, Prop
Division; Business Operations, Division of Liquidation, and 

of Administration of Patents, Copyrights and Trademarks. 
Division of Investigation and Research makes a study of the facts 
erning property to be vested, based upon reports which were 
with the Secretary of the. Treasury as to foreign holdings under 
~'ions issued pursuant to Executive Order 8389 of April 10, 

A report is made to. the Executive Committee, which decides 
the property should be vested. If the decision is to vest the 

)ronerty, a Vesting Order is drawn, describing the business or prop
and listing the names of the owners, the natures of the interests, 

. ao 7 FEll. REG. 1409 (1942). 

-I 
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etc •.. The Division which will administer the property is notified of the 
Order, which is then published in the Federal Register. Notice is 
then" given to owners or persons having custody~ or control of the" 
property. If the property involved is real property, the Order is 
filed with the recording offices set up in the particular state involved. 
The same procedure is followed in vesting patents or "copyrights." 
The property under judicial administration or in litigation is handled 
in one of two ways. The Custodian can vest the interest of the alien, 
or can substitute for him in the court proceedings."l If as a result of " 
the action or proceedings, the alien obtains money or property, this 
is paid over to the frozen accounts held by the Treasury Department.! 

Administrative machinery has been set up for" persons adversely 

affected by a Vesting Order. After the Order has issued, any 

person has one year in which to file a claim, whIch is heard by 

Vested Property Claims Committee. The Committee will order 

return of the property if it has been vested by mistake. The 

War Powers Act of 1941 32 makes no provision for appeal from 

adverse decision" by the Committee. However, the recent case 

Draeger Shipping Co. v. Crowleyss holds that Section 9 (a) of 

old Tra;ding with the enemy Act, providing a' remedy "fot: a 

not an enemy nor an ally of enemy claiming a right in property seized 


"by the Custodian, is still in effect. 	 . 
If the property vested by the Custodian is in the form of a bUSinesS 

enterprise, the Business Operations Division takes over and operates' 
it so as to expedite the war effort. If liquidation of the business 
pears advisable, the Liquidation Division disposes of it by· public 
with a notice giving any American citizen the right to buy the busim:~~ 
or equipment. However, the Custodian may accomplish, this by 
vate sale if it is in the best interests of the United States. Real 
may be held and administered by 'the Property Division. Unliqt 
stocks, bOnds and securities are d~osited iii "the Federal 
Bank of N ew" York to" be held for the Custodian. Personal 
can be stored under bond, and patents" and copyrights have 
licensed to Americans. 

Persons Affected by Foreign Funds and Property,Colltrol 

The original Trading with the enemy ActS. gave power to 

President, which was delegated to the Custodian, to take over 


" 31 See Estate of Marie K. Renard, 109 N. Y. Law Journal 552 (1943), '\1 

it was held that it was proper for the Custodian to appear in a r"oresentat 

capacity for a resident of France in spite of the fact that the 

had not been vested by the Custodian. 


3' Sufra note" 4. 

sa Supra note 25. 

U Sf'/H'a note 2.3. 


WAR LAW NOTES 

of enemies and allies" of enemies. The First War Powers 
of 1941, amending section 5 (b) of the old Act, gives the power 

theprope~ty or interest of any foreign country or national 
" This extends the power to all aliens. The original Act 

explicit definitions of "enemies" and "allies of enemies,"u 
the courts defined the terms in a number of cases decided under 
Act.n ..;...Executive Orders 8389 and 9193, of April 10, 1940, and 
9, 1942, respectively, set forth a definition of the term "national" 

is extrep:!e1y broad in effect.31 . 
foregoing discussion of the powers and duties of the Custodian 

emphasized the relevant executive orders and The First War 
Act of 1941, but a full consideration of the Trading with the 

Act of 1917 was not feasible because it is impossible to deter
what parts of the' statute are, or are, not; still in effect. This 

n is a matter which should be of grave concern to the Legis
Congress, "by Joint Resolution of March 3, 1921," expressly 

note 23, sec. 2. 
Mayer & Co. v. Mitter, 266 U. S. 457, 45 Sup. Ct.l65, 69 L. ed. .374 

Hamburg-American Co. v. United States, 277 U. S. 138, 48 Sup. Ct. 
L. ed. 822. (1928) (status, of domestic, corporations whose stock is 
·whole or 	part by enemies); see (1942) 20 TEX. L. REV. 746 for an 
comment on the meaning of "enemy" under the Trading with th,e 

E. "The ,term 'national' shall include, " 
who has been domiciled in, or.a subject, citizen or resi

country at any time "on or since the effective date of this 

Any partnership, association, corporation or other organization, 
"'~w'":zed under the laws of, or which on or since the effective date of this 

had or" has had its principal place of business in such foreign country, 
which on or since such effective date was or has been controlled by, or 

a substantial part of the stock, shares, bonds, debentures, notes, drafts or 
other securities or obligations of which, was or has been owned or con
trotled by, directly or indirectly, such foreign country and/or one or more 

thereof as herein defined., , . 
person to the extent that such person is, or has been, since" 
: date, acting or purporting to act direCtly or indirectly for the 
behalf of any national or such foreign country, and 
other person who there is reasonable cause to believe is a 

as herein defined." Ex. O. 8389, supra note 1, as amended. ' 
the term 'national~ shall have the meaning prescribed in Section 5 of 
Order No. 8.389, as amended, provided, iwwever, that persons not 

designated enemy countries (even though they may be within enemy" 
:d countries or areas) shalt not be deemed to be nationals of a designated 
Country unless the Alien Property Custodian detennines: (i) that such 
is controlled by or acting for or on behalf of (including cloaks for) a, 

enemy country or a person within such country; or (ii) that such 
a citizen or subject of a designated enemy country and within an 

Y-o<:cupied country or area; or (iii) that the national interest of the 
. States requires that such person be treated as a national of a designated 
country.•••n Ex. O. 9193, supra note 6. See also, Draeger Ship,ping 
Cr~wley, supra note 25, for a discussion of "enemy," "ally of enemy' and 
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excepted the Trading with the enemy Act from the operation of the 
resolution, which stated that the provisions of acts which were conJ tingent upon the duration of the war were to be construed as though ~. the war had ended. However, many of the sections of the old, Actlt 

~ contain the clause "during the present war" (emphasis supplied), 
it 

~! which seems to indicate that these sections cannot possibly be in effect 
i 1 at the present time. Since the beginning of World War II, the courts jl: 

have const~ued various sections of the old Act, treatit:tg them as though ill';r 
HI still in effect.40 No case has been found where the court has construed 
ii one of the "during the present war" clauses, and presumably the :! 

holding in such case would be that the provision could not be in"!l 
effect during this war. It would be far bette~ for Congress to clarify ,ii'. } the situation by proper legislation,' because of the importance of the 

;1 property rights involved in the taking over of alie'n property. 
MARY M. DEWEY.:1 

, i 
! 

HANDLING WARTIME STRIKES: NATIONAL LABOR RELATIONS 

BOARD AND WAR LABOR BOARD COMPARED 

Two divergent trends in methods of handling strikes and strikers 
have developed since the War Labor Board was set up to handle labor 
disputes arising in vit~ war industries. The National Labor Rela- . 
tions Board applies its usual strike doctrines during the war period 
because in wartime as in peacetime, it is the duty of that Board to ' 

'prevent unfair labor practices. ,The War Labor Board, on the other 
hand, applies such principles as will effectively settle the particular . 
dispute in a specific case.1 Perhaps it is because these two Boards are ' 
fore~gn in their purposes, the National Labor Relations Board admin

89 Sec. 3 (d), 40 Stat. 412 (1917),50 U. S, C. App. § 3 (d) (1940); Sec. 11, 
40 Stat. 422 (1917), 50 U. S. C. App. § 11 (1940); Sec. 13,40 Stat. 424 (1917), 
50 U. S. C. App. § 13 (1940); Sec. 14, 40 Stat. 424 (1917), 50 U. S. C. App.
§ 14 (1940)." ,. , 

4°Ex parte Colonna, 314 U. S. 510, 62 Sup: Ct. 373, 86 L. ed. 357 (1942)" 
Sees. 2 (b) and 7 (b); Ex parte Kawato, 63 Sup. Ct. 115, 87 L. ed. 94 (Adv., 
Op.)' (1942), Sees. 2 and 7; Draeger Shipping Co. v. Crowley, SIIpra nqte 25, 
Sec. 9 (a). 

1 A recent decision of the War Labor Board effectively illustrates this 
tinction. T'he union had called a strike in protest against the employer's al 
anti-union acts. The employer filled most of the strikers' places with 
employees. The union asked that the strikers be reinstated with back 
The War Labor Board pointed out to the parties that it has no 
make findings of unfair labor practices or to prescribe rei 
thereon, but in order to preserve the status quo until the 
Relations Board determined the question, the War Labor Board ruled 
company should offer reinstatement to the strikers with back pay. The 
Labor Board will settle the dispute at hand but cannot determine questions 
law arising under the Wagner Act. In re Montag Bros., Inc., W. L. B. Case 
No. 799, 11 LRR 780, Feb. 5, 1943. . 

WAR LAW NOTES 

. istering the Wagner Act and the War Labor Board carrying out an 
Executive Order in time of emergency, that there respective decisions, 
disclose 'broad distinctions in policies and principles. 

A comparison of those decisions of the' National Labor Relations 
Board, which hold the employer guilty of u,nfair labor practices, with 
those of the War Labor Board, which rule against the employer, dem
onstrates that the doctrines applied by the two BoardS to strike situa

differ in many respects. 
,,;.: The National Labor Relations Board, c~rrying, out the policies of 
the National Labor Relations Act, has continued to uphold the right 

the worker to self-organization and collective bargaining at a time 
organized labor, in the national interest; has voluntarily given 

up the right to strike.2 Under Section 8 (3) of the Wagner Act, any 
discrimination in regard to hire or tenure 'of employment or terms or 

of employment, for the purpose of encouraging or discour
membership in a labor organization, is an unfair labor practice, 
in the case of valid c1osed":shop contracts. Among the circum
which have supported charges of discrimination are: 

Strikers may not, be discriminated against in regard to reinstate

because o~ their union activity. Delegation to a company


Gommated union of authority to determine who should be recalled after 

strike has been held to reveal an intention to discriminate,8 and in 


absence of a valid closed-shop contract, the employer is not pro

from' a finding of unfair labor practices by a plea that the dis


resulted from the threat of a strike or other economic 

by a rival union.' 

. Where'a strike is caused by unfair labor practices of an employer, 
the employer has been ordered to reinstate the strikers, dismissing, if 
necessary, persons hired since the strike to replace strikers. Striking 
;moI6vees,' upon making an unconditional offer to return to work, 

a right to availa,ble jobs which, for tpe purpose 6f eligibility 
~ote in National Relations Labor Board elections, is superior to 

!he right of new employees hired after the strikers' offer. This rule 

: 2 The declaration in the Wagner Act (49 Stat. 449, 29 U. S. C. § 151 (t. seq. 
(1940» that "Nothing in this Act shall be construed so as to interfere with or 

,impede or diminish in any' way the right to strike" amounts to an "express" 
p'rohibition against discharge of employees for participating in "strikes," even 
If the "strikes" are conducted on an employer's property during working hours. 
~n re Cudahy Packing Co., 29 N. r,. R. B. 837, 8 LRR MAN. 10, (1941). 
. -. President "accepted" a pledge of no strikes or lockouts and an agree

t a War Labor Board should be set up by the President to handle all 
(9 LRR 393). ' 

re Shenandoah-Dives Mining Co., 36 N., L. R. ,B. 1153, 9 LRR MAN. 127 
). 

In re Greer Steel Co., 38 N. L. R. B. 65, 9 LRiR MAN. 268 (1942). Also 
re Borg-~agner Corp., 38 N. L. R; B. 866, 9 LRR MAN~ 305(1942). , 
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Foreign Exchange and Gold, ·t, e.i~~~~ed:~er . ,exchange equalization 

By JOHN DONALDSON 


Written JUDe 27. 1940 


T HE foreign trade of the United 
States during the last two decades, 

and particularly since 1931, has been 
:1 carried on in the midst of unprecedente<J 
~ alterations in the international monetary Ii 

situation and even in concepts concern
ing it. These changes cannot be recited, f much less explored, here,! but a few of 

if 
the high lights may be briefly recalled ..I; 

According to classical theory, goldil: 
was "the" balancing agent in maintain~i 
ing international economic equilibrium, 

~l and this theory provided. the fundamen
tal justification of the international gold 
standard. Later writers suggested that 
the equilibrium would be maintained in 
the absence of gold flows, through the 
impact of commodity flows upon price 
structures, or even through shifts in 
international demand. Other students 
of money have gone further, and have. 
looked upon the rigid gold standard as 
at best providing international stability 

I, at the expense of national economic 
t autonomy.. They have therefore con'u 
:1 demned it as one which permits in

ternational trarismission of economic 
shock,and have argued for flexible 
exchanges, managed by means of stabi
lization operations.= Meanwhile, ob
servers have spoken of the progressive 
demonetization of gold in recent mone
tary history, and while this process is 

1 Many of the fundamental changes are ob
jectively' analyzed, and references to primary 
and secondary sources are given, in John 
Donaldson, The Dollar: A Study 01 the 
"NeW' Natio1UJl and International Monetary 
System, New York: Oxford University Press, 
1937. 

2 See, e.g.: Gustav Cassel, The DownlaU oj 
the Gold Standard, Oxford Press, 1936; J. M. 
Keynes, The General Theory oj Employment, 
IntllTest and Money, New York, 1936; Charles 
R. Whittlesey,. I!!-ter~~~~ ~~tary .Issues, 

far- from c~~plete~ 'the' 

nificant. Also to be is .the re

cently widespread belief .that extel'I1-al~ 


currency deprecia~~~m)\~~~p.:1qj1l;~~::,g~,t_ 

. export.;;. 
limitations. in 

but it has u"u",!.'7.""~~~.r 

a certain am0'4tl.t~Qti~!.!~~~~~,~,~gIDP,.t;:i

tive depreciation,'~:'(' ." .. " ...c, .• 

fare." An impoi:t!i~i 

nection, as I 


was f~r.,sqm~·:~lI!l!~~~~g~}i:1E~WE~~~e:

overlooked;. name~Y;)(.i~J'I,h.E!J.1;tj!rtI,!;lt: 

preciation:may:.aff~c.ti~n.?l'l 

items, ·such ascapit:al,Jflo*~; 


ance of intei1lation~(~~~~~~is~~;~~iIl~~~~t:,)~~ 


Internationai · .. ·m()netarv. 

since the first World , 

most kale~dbscopit~'::f~~: ili.Ei.:ro~J!?Jt:m~:::· 

etary. disturoances, of ~the,t 9?O:~;-:§~f,~ 

our own currency 'remaineo' '. 

Gradually other principal countries sta::

bilized theirs, some at old par, most of _ 

them at de~aluedJevds;,;5.IP)J;i~;p.~rii.ai . 

re-establishment of the. 

new feature was.,added; 

gold-exchange ; _s.tan~dj.,:"l,Jy,_..,'Y~~1~~1 

country could;~Q.u~t;~,~n.,g;;;it,S,,~!.~~~tv 

·foreign~exchange ,bold~rigs."~Qkjgl!l~·:'·': 

on gold countries~./rhis!;l~tiiF3p.f§Y~ 

. be an element of weaknesS 
emerg~~cy: t; ,!~x:.;~~am~I~,~~~'t,J:!.~~~!~~~. 
the rapId run onL9Qdon'!m;J:Q.~.l;';l.'"<ifu~~: 

that year, ..the 

forced . England' 

other countries fcilloweiP .•. '~ngl@~~ 

8 This question is critically .and':i~'cIilCti.vdy;'~, 
examined in. S; E; Harris,·)f'fcha.ngifDllk~~ 
tion, Harvard Press, .1936, 

·aldson, op. cit.. ' ..0:.;_ "', .. 
• "Off gold" and""on' gold""arif 


terms, as the gold standaril'has'severa1';'~~;'; 

oL!_' .t,:,~ .... __ • •I!I~_~~ ~f ,~tht,:l:- mAY}~. clisC3ide"tf 


. accpilht to. provide for. flexibly man
aged, rather than rigid, stabilization. 

:,' rlt was . essentially this system of ex
., ckiinge stabilization that we adopted 

after our devaluation of 1933, and that 
.: became the basis, along co-operative 

lin~s~,~~! the Tripartite Accord of 1936, 
. among the United States, Great Britain, 
:,; andiFrance;-joined al$o by the several 
., other, members of the erstwhile gold 

bl~,C.: .·In contrast With this stabilization 
typ~::\of..:e~~hange intervention, the di
r~£;j:r:ationing type of exchange con
tr.q~~\~.:;Yfat ~~91?ted .by many countries, 
wiili.;.significarit variations in Germany 
arieA~Ussir J!rom . these in turn arose 
aU:·pI:l!pin~r., o~;speclal exchange agree

~,' me~i:S~'soine'onhemcreating essentially 
. a ;;9tJ.l'ter, F~iIAe. ,.~eanwhile the two 

laSti-named' .:systems 'have tended to 
m.~rge·,. ~pecially since the beginning of 

'10' th~i;j?re$ent.. ~ar;, for example, Great 
Bntain.. ,had entered into exchange deals 

.. ' wi.tJli .excknge-control countries, and 
. ..; ~~ the war began has maintained. an 

',i "official" rate for certain transactions.1I 
Under the impetus of war,. exchange 

. ; control marches on, and in the end may 
. beco~~...almost- ever.ywhere complete. 

It goes without saying that these 
,~ ; shj~ting.·concepts and these rapid trans
" .' fotinations in the international mone

~l tary••structure have greatly affected 
·;,~tica's foreign trade and other inter


national .trans.a~tions and have helped 

to;;condjtion' .our .own foreign-exchange 


AMERICAN EXCHANGE AND 


GOLD POLICY 


In the modern period, until 1933, 
American monetary policy underwent 
no major change. While other curren
cies tumbled through a variety of post
war and' postdepression experiences, the 
dollar remained fully on gold at old par. 
But the bank crisis here in March 1933 
led to a series of proclamations and laws 

. the essential features of which were: 
(1) internal banking and other meas
ures looking toward liberalization of 
credit and general "reflation," with the 
1926 price level as, .roughly, the objec
tive; (2) cessation of redeemability and 
free coinage; (3 ) temporary exchange 
control; (4) ultimate devaluation; (5) 
taking over of gold and control of 
international gold movements, and 
heavy subsequent gold purchases from 
abroad by the Government; (6) re
fusal to join in any rigid international 
stabilization (at the London conference 
in the summer of 1933); (7) setting up 
of the (flexible) stabilization fund; and 
(8) ultimate international co-operation 
in such stabilization. 

De facto devaluation was attempted, 
beginning in the fall of 1933, on the 
theory that by increasing the price paid 
for gold the internal depreciation of the 
dollar (general commodity price rise) 
could be effected. The price of gold 
was progressively increased from the old 

ari~;'gold' policy. 

'()thers aXe ·retained. For example, Eng
. (bando'n'I!d'i~deemaJjility and also a fixed 

golc(,c'ontent. ' In 1933 the United States 
ab~gont!!i .t1!e" former .t-!ut not the latter. 

;ee Paul"EinZig;· E:r;change Control, Lon
]\lacmillan Co., 1934. 
.' 'al Reserve Bulletin, April 1940, pp. 

t>Balogli, in "Foreign Exchange and 
Trade Policy," The Economic Journal, 
No. 197, March 1940, pp. 1-26, pro

.,poses .a·still more elaborate system of exchange 
~~iistn~ons for Great Britain. 

. $20.67 per ounce to $34.45 on January 
16, 1934, and to $35.00 per ounce on 
January 31, 1934, on which date de jure 
devaluation was decreed by reducing 
the nominal gold content of the dollar 
(at a corresponding figure) to 59.06 per 
cent of its former amount, a devaluation 
of approximately 40' per cent. Meas
ures were also taken regarding silver, 
but, though significant, they have not 
formed a major part of the new mone
tary policy as such . 

'j. ~. 
• "!:-'~ ",.-: 

~'''" ":; ". 

,:;:'~ ' •• :~ .• <.'~~< 
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Subsequent high lights may be 
summed up as follows: -(1) internal 
central banking policies generally in 
keeping with the new monetary and 
gold policy; (2) a fear for a while that 
the new policies would not sufficiently 
expand credit and prices; (3) a fear, 
later, that the large inflows of gold 
might produce such inflationary effects 
excessively, and a consequent "gold 
sterilization" measure adopted in De
cember 1936 but abandoned in April 
1938 (after the 1937 depresSion); 1 

(4) possible informal co-operation with 
the British Exchange Equalization Ac
count; (5) official entry, in September 
1936, into the Tripartite Accord for 
co-operation with Great Britain and, ~:r~~::;0:':~~~::i~~k:.~~~~~f:J~~ 
France and shortly thereafter with the ' 'long story 
other former gold-bloc countries (Bel creased -SUu:ml.ll 

gium, Switzerland, and the Nether -but so 
lands) which joined in; this arrange
ment, however, being on a day-to-day 
basis. 

To the outbreak. of the present Euro
pean war and even to this writing (June 
1940), no other major, formal change 
has been made in our money and gold 
policy. Other foreign economic poli
cies, such as the trade-agreements pro-
gram, the no-credits-to-belligerents as
pect of -the neutrality legislation, and 
the control of funds of governments and 
nationals of. invaded countries to pre
vent their expropriation by the invader 
(spring 1940),8 have a bearing upon the 
problem at hand, but are beyond the 
scope of this article. 

1 The experiment b~? proved some~bat - among; ti:ieirl;""lE~~~~i~~;!Ib1-~~ 
costly. But the desterilized gold was shifted " these gold and, capital Tmo' 

to the Federal Reserve System, and increased b cl el - '- -- 
the deposits of the Federal Government and _ ee~ os y 

later the reserves of member banks. 


8Note, June 7, 1940: It is reported that be

ginning today no securities can be imported 

from any country unless examined by a Fed

eral Reserve bank, but that if they are found 

not to be from invaded countries, they will 

be released; o~erwise. ~ey wn: be frozen, as 


-FOREIGN EXCHANGE AND GoLD POLICIES 

~i'-:l{tW;~i,!lave_'a·;relatjonship to our mone
,c-taty,:;;a,nd gold; policy. Some main proposals

,{;;(,.... ~ .. :~ .: --~ , .....~,. 
- J{;~~~, !':THt' 'GOLD' PROBLEM The problem thus created has been 

96';i~~ly, not Ute whole of the prob almost endlessly discussed and alterna
tive solutions debated in recent years'''i)len:n~~re ..discussed is simply a gold 
and months.12 A few high lights of the :'prqblem;- but, much of it turns on gold, 
greatly varying views and proposals,',,:and,to this we may give attention. 
may be sketched here. Some of the':~;, The 'central facts regarding gold may 
main proposals, not all mutually ex-·;,be :recapituIated. ,Estim;lted world gold 
clusive, are these: (1) that the present production 10 rose rapidly from $672,
policy be continued; (2) that the pres;OOO,Oqoin 1929 to $1,390,000,000 in 
ent linkage of gold and the dollar be-' 1939; ,g.ne" of :the areas of greatest in
continued but that we return to a full,'crease' ':(esPftially to 1936) being the 
gold standard, by denationalizing gold ::Sovi~t-,union, 'with other very substan
and restoring redeemability, thus put~ncreaSes in the United States, Can
ting gold back into circulation, and byt,~Qa,:,AustraJia,and Ll.j.tin America. The 
permitting free private imports and ex,Africa and Rhodesia 
ports of gold; (3) that we (Le. the Govi:~iP,!'}?portionatelysomewhat less great. 
ernment) completely discontinue buyn~.ri_qt,J:l; "an<i r l~ritis~ ownership of 
ing gold; ( 4 ) tha t we subs tan tially ill -some of these countries is to 
reduce the price we pay for, gold, from --- ' -pa~sing: ' Widespread cur
$35.00 per ounce to some lower figure, ,~renCY.f"gevalua,tio~s'have strongly influ
perhaps the original $20.67; (5) that-, - - It is also esti
we increase the dollar price of gold, say' 

t, ,S;Uch",p~oduction increase, to $41.34; (6) that we impose tariff,- --'" " and other dis-
duties on gold imports, perhaps on a

and, the automatic rise in graduated scale, and grant compensa-value,resuIting directly from 
tory bounties on gold exports, thus esc.urrency devaluations, brought the 
tablishing a dual gold price, domestic:..value of the world monetary gold 
and foreign; (7) that we hold our gold 3rom about twelve billion dollars 
and after the war use it for foreign Joans to abouUwenty-nine billions at 
to rehabilitate the world; (8) that Weend of 1939. Net United States 
hold it and (blending economic and'llnports aggregated about' ten bi!
other purposes) after the war buy up ,dollars -in 1934-39, which was 
all remaining armaments in other coungreater:~th3.n the increase in non-United 
tries, with a view to preventing future ~pr9duction during that period wars. 

,erefore represented also absorp
On the internal side, argument for ex:,solne 'oL the reserves of other 

isting policy either denies the danger of nl!l,es,:and':probably-of some of the 
an unprecedented infla~ion or affirms the isboilidings;': 'This puts us in the posi

' sufficiency of existing devices (especially ,1940):ofholding approxi that of further increasing member bank IteIY;:eighteen ,billion dollars' worth, 
reserve requirements in order to reduce abOut-,60 per_cent of the world total.ll 

'z ." .~<.:~ .. ~~ .... ' '~ 

:~-"lJrures b~~4' ,partly on those given in billion dollars, or 70 per cent of world stock. 
also somerve 'Bulletin, March 1940, p. 253, There are important Quantities of 

gold here earmarked for foreign account, butestimateS- in 'June 1940, using a 
these are not imports UIlless and until theysm3JIer world total, indicate a are released.stnr.1t nf ,"t'll"" t"~... _:_"...... __ 

http:total.ll
http:months.12
http:SUu:ml.ll
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present excess reserves). Adverse crit-, 
ics regard the danger as real, and, assert 
that not only the older devices (of dis
count control and open market opera
tions) but also the new reserve require
ment authority is inadequate to stop the 
inflation if it begins. But the external 
aspect, the chief -concern of this discus
sion, is more complicated. 

DEFENSE OF EXISTING GoLD POLICY 

The official defense of' the external 
policy contends that the gold inflow has 
occurred largely because of the capital 
inflow and partly because of an active 
trade balance (as in 1938), and cites 
the well-known flight from unfavorable 
conditions abroad as the chief reason for 
the capital flow. It also, however, 'em
phasizes the belief that recovery and 
stability here also count, and that these 
alleged' conditions are proved by that 
inflow. In supporting the $35 price per 
ounce it asserts that Within narrow lim
its (and translated of course into jor
eign currencies at current exchange 
rates), substantially this same price 
prevails in other countries, and that 
slight variations in the price of gold 
would still occur if our official price 
were reduced to $10 or increased to $60. 
Getting to the heart of the matter, it 
further deals with the question whether 
"gold comes to the United States 'in 
large amounts because we give more 
goods and serviees for a doUar (or its 
monetary equivalent in foreign curren
cies) than does any other country." 
With some qualification it asserts that 
this is not the case, and endeavors to 
prove the point by claiming: 

Were it true that an ounce of gold had a 
, significanUy higher purchasing power over 
American internationally traded goods tlla~ 
over foreign goods, indired but definite 
evidence would be revealed in our trade 
figures. Our export excess would have so 
lnrl"PSlt:tIoti dnrp 1 Q~' th~t fIIit'h&t,. WP Wf\111ti: 

FOREIGN EXCHANGE 
'i~<; '~<:-~ '.. 

, 'iq;;:coUntries which already have a good 
deaI~;:;and:.'not to ,the countries which 
most1pe,edjt;.>..Incidentally, it is added, 
gQtd:'piOduCtionis important to a num-
ber:tJof. countries, 'and a stoppage of or 
price<i'eduCtioi{inour buying would 
greatly lessen' their prosperity and in
dir~ctly.: ourS;;.be~use, they could then 

,bUY,elcilS ofour merchandise exports. It 
if;adfuittedthat the gold drain from 
other,::eountiies is unfortunate for them 
arid thus indirectly for us, but, it is 
said,this cannot be helped. The official 
argurperits seldom mention the fact that 
a'reduction in, our gold price to its for
mer level would wipe out the large 

:.: "bookke+ing" profit our Government 
" made,when.it devalued the doUarP 

":AS-:{~r the position in which we are 
plaCed"by 'pOssessing great amounts of 
gold, it is admitted that these quantities 
ar~~:f:u.'niore', than enough for internal 
ptirp9~; but:' the, assertion has been 

this'can be controlled; these 
,probably more thaD enough 
Ilg' 'international balances, 

the'm\l,re important function, 
',Oll[,r.ms excess;' ins said, need not cause 

ncern'. At atime of great inter
":',natiorial disturbanceS, the excess of gold 
:~~inTo\,'idp.s:prot~ction against any "run on 

nited ' States." (A significant 
!N"Qr~'a.re we in danger of get
";;~k" ,with our gold, because, 

may be the future internal 
~"::,monetary policies of the various coun· 
:e:i:rie's~:it, is argued that gold will always 
,'be needed and desired for settling inter· 
,national balances. Moreover, while our 

'controls our gold flow, it 
whatever imports or ex~ 
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ports of the metal are needed for such 
commercial and financial transactions, 

CRITICISMS OP EXISTING GoLD POLICY 

If the contentions in favor of the ex
ternal aspects of the present policy 
which are advanced by officials and by 
economists of the same view are some
what qualified but nevertheless compre
hensive, the attacks upon the policy are 
rather more sweeping. They usually 
begin and often end with two familiar 
pieces of ironic humor: (1) it is stupid 
to go to the trouble and expense of 
digging gold in the TranlSvaal and bury
ing it again at Fort Knox; (2) after 
"Uncle Sam" has drained the world of 
its monetary gold stock, the other na
tions will completely demonetize gold 
and "leave Uncle Sam holding the bag." 
Beneath these grim jests, of course, lie 
serious analyses. Some of the facts and 
arguments on this side of the problem 
have been noted at various points above. 
Nor do the critics necessarily deny all 
the claims of the advocates. 

A representative line of reasoning 
may be traced. Our inflow of gold can
not be attributed to our devaluation of 
1934, especially since other countries 
were devaluing also. Nor is a difference 
in national price levels to be given as 
the cause; the proof of this is given 
more 199ically than' by the advocates, 
by pointing out that at least prior to 
1938 our net credit on merchandise 
trade and on interest and dividends was 
declining and our net debit on account 
of services was rising; ,this would tend 
to cause an outflow of gold. The ex· 
planation lies in the net inflow of capi
tal. Moreover, the gold did not flow in 
because the capital was flowing in; the 
inflow of gold caused the inflow of capi
tall 

This is a highly significant point, and 
undoubtedly true in large pait; 1:lUt it 
rests on the assumption that "20Id is 

http:N"Qr~'a.re
http:Oll[,r.ms
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can claims on, the outside world,' but to 
establish foreign claims against this 
country...." Re-examination of the 
nature of the capital movements shows 
that this has not been" completely the 
case, but it has been partly so. 

It is then argued that foreign mone- , 
tary authorities have discretionary au
thority over gold movements, and, un
hampered by a commitment to buy 
(and sell) gold at a predetermined price" 
can cause it to be exported to the United' 
States (or not) as they wish. This of 
course hinges upon the balance of pay
ments, i.e., upon the willingness of the 
foreigners to buy something from us; 
but they have in fact been very willing 
to buy securities and short-term dollar . 
claims, and to buy, very recently, 'rather 
more goods, especially war goods. 

Some significant arguments 

The familiar reasoning is presented 
'- that under the old gold standard t~ese 

inflows would have been self-corrective, 
since they would have tended to depress 
commodity prices in the countries from 
which they came and to increase such 
prices here, thus stimulating imports of 
goods into, and inducing counterbal
ancing exports of gold out of, this coun- . 
try (which was always at least good 
theory); but under present conditions 
gold is not used as money or a regu-' 
lator of' money in the other countries 
concerned (since they have no :fixed 
content), and in this country it is so 
controlled as to have had, as yet, no 
very great tendency,' in fact to push" 
the dollar upward on the exchanges and' 
thus to reverse the old-time process.'" 

This is a significant point. Even 
more significant is the contention that 
the flight of "hot" money to this coun
try could not have attained the pro

14 In receht months (i.e. during the present 
war) many other leading currencies have 
fallen greatly in terms of dollars, but this 

_ 1. ! __ . ~ ,. 

l 

portions it has, 

not 

chll$e policy. 

portant as . the 

possiblymot:e~ 


unlimi ted ,mar~et:,,:W.hjc)l:;49tiJ:',~~GQVI 


not. 

since 

pensive for 

holdm'g' ~(l""".:"vu"" 


. desire to keep 
changes so that 
would be, at a·,compe~itive:,disadvarit.a:2e. 

,Also significant 
only that almost" nownere 
any longer se~e 
internal -t:egull!-tor, J!,f~, ,m()l1etarY:" '"l1nnl\U, 

and therefore of commOdity' 
also that its function of 

But the cr:itics~'col:isetVadve 
erwise, have .frank, difficU1tJeS~fu'offering~r: 
an acceptable 
.. L .... .t'....11 "':"·,;..l--!··~,:,'.:-C.1~'~~:.:«_ ~ :,(.!--7'••';:..~~_' ..-:.;.a.1-....~....";;; 
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co::-~perationof' other countries, un
present 'conditions is practically: in

,~dmceivabl~; 'one of the many difficulties 
the return to the necessary in

~ternatlOnal· lending. The proposal to 
our' buying price for 

:.P;OlCJ:.ls:ocCa5lOnallv urged on the ground 
'ess the dollar on the 

,:exclll.l.I'iges; stimulate our commodity ex
thus; restore equilibrium. But 
divkiced·:ifrom money and 

"'';;I'~si:jn most other iinportant countries 
~i,s:,.~il!leri~l,,'~gd plight even have 
,oPP'ositeeffetts because of foreign 

icipatio,n , of . further gold'price in
;qn-our: part. If, we undertook to 

our.gold purchase price, we would 
in,~!:langer of suffering at least some 

consequences pointed out by the 
:eaSury. 
If we made a serious mistake in set

up the original purchase plan, strict 
.w(»)lld .indicate that we correct it 

. 19wering, the official price, or 
itjgold] loose" to find its own 

Wpich would probably be far be
~;;: but the'very practical factors 
,I'!'lehtioned :prevent this from be
sible. Again,. to permit inflation 

its course, in proportion to 
"holdings; would be equally im* 
"and most, unfortunate. The 

impose graduated tariffs upon 
'imports arid' to giant subsidies on 
:eXports, apdthus to create a two· 
:;';system 'iIi" which gold imports 
- ''be .checked, gold exports stimu

.. our 'gold holdings preserVed 
value--this scheme is ingeni

scarcely workable. The very 
of its advocates regarding 
erence·for dollars tell against 

subsidy on gold exports might 
to' be very large in order to change 
lreference. 
,j;hort, whatever elements of folly 
l:i)"'fiiirly general admission, exist 
,pr~ent policy and persistence in 
.1,,......· .,. • .. "' • ., .. ~ " 

AND GoLD POUCIES 25 

however important it may be for us and 
doubtless for world economy in general 
to get' gold back into greater use and 
better distribution, no panacea presents 
itself under present conditions. 

The outlook is clouded by unprece
dented economic uncertainties and by 
the highly unpredictable outcome of the 
present lightning war., During the last 
war some nations turned from prohibi
tion of gold exports to prohibition of 
gold imports; one cannot fight with 
gold, nor eat it. Moreover, if after the 
present' struggle large economic blocs 
emerge, inter-national trade may dimin
ish, and, also, the trend toward barter 
may continue or increase. Even ignor
ing these further possible world eco
nomic transformations, the United 
States can dispose of its gold in a "nor
mal way" only by attaining very great 
net imports of goods and services or by 
making huge loans. Precisely the op
posite of the former is likely, and as 
for the latter, exhausted nations calling 
for rehabilitation will need goods, not 
gold. 

For the future, only some frankly 
political solution can be imagined, such 
as distributing our gold by gift among 
the American nations in order to estab
lish a hemisphere currency bloc-and 
any such schemes are of course highly 
visionary. Economically we made a 
mistake, and apparently .we are "stuck"; 
but in the absence of a panacea, for the 
present the only common*sense expe
dient is to be prepared to pocket our 
golden loss and profit by the experience 
in a rapidly changing world economic 
order. 

BIBLIOGRAPHICAL NOTE ON THE GaUl PROBLEM 

A few of the more significant writings, in 
addition to ones previously cited, may be in· 
dicated here: (1) U. S. Treasury Press Release 
No. 16-83, consisting of a letter of March 14, 
1939 from Senator Robert F. Wagner, chair. 
man of the Banking and Currency Committee 
of the, Senate, and a letter of reply dilted 



.f" 

i j 

c 
26 Tm: ANNALS OF Tm: A:MEm:CAN 'ACADEMY'~"" 

ury Henry Morgenthau, Jr", the latter ex
tensively defending the existing governmental 
policy. (2) Fritz Lehmann, "The Gold Prob
lem," Social Research, Vol. 7, No.' 2 (May' 
1940), pp. 125-50, largely supporting and 
p.laborating the Treasury's arguments. (3) 
Frank D. Graham and Charles R. Whittlesey, 
"Has Gold a Future?" Foreign Affairs, Vol. 
17, No.3 (April 1939), pp. 578-98. (4) The 
same authors, Golden Avalanche (Princeton, 
1939), substantially along the lines of their 
article just cited, viewing the problem as 
serious and condemning' the current policy, 
(5) E. A. Goldenweiser, "The Gold Problem 
Today," Federal Reserve Bulletin, Jan."1940,· 
pp. 11 et seq., a concise and objective state
ment of the problem. (6) S. E. Harris, "Gold, 
and the American Economy," Review 0/ Eco~ 
nomic Statistics, Vol. 22 (Feb. 1940), pp. 1-12. 3,. : 
(7) R. H. Brand, "Gold: A World EconQrriic less objective 
Problem," International Conciliation, No. 333 that in hiS well"kiu)w:n;lettet 
(Oct. 1937), pp. 663 et seq. For a treatment ner cited' above: ," (-13 );'K!liiiei,qif:n~tnh"r 
of the problem as it stood earlier, (8) John· 1939, fromSecretary'Morgenthau'i, 

Donaldson, "Gold and International Trade," a letter of October 17, 19 

Gold; .It World Problem, Aaidemy of World JI, Val\denberg.,." ,: ' 


John Donaldson, Ph.D., is professor' o;"";~;i;~az~·f~':;'~~;~.·' 
economy at George Washington UniverSity, Wi{sh.ing-~; ';.', ':'1,'-.' 

ton, D: C., and chairman of the Ac'ademy of W orld ~' , 
Economics. He has served as adviser on matters'of 
foreign economic policy with' various Governm~tal·,; ",,: 
departments and agencies and 'as delegate tii"iii'ter! ",: <'i1,ifF: 
national economic con{erences.from time to time, dur-, ,>:' .. 
ing the past twenty-five years. He is the author of .
numerous articles in the field of intemational-eco:,''; 
nomics, published here and abroad. ' AmiJng<hi$'"b,0Ii.k$\':i,~1~ 
in this field are "Internationid &onom,ic;" Rel.aJitJi{s~Mi~ 
(1928, Spanish edition 1930) and ."The 
Study of the 'New' National a,nd International 
tary System" (1937). ,: ~:r;";""~~"":!'~';",:i:,yt:-i~;;<:~;.'1':;-i 
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The American Farmer Looks Abroad 

By L. A. WHEELER 

Written June 22. 1940 

o;-i 'larg~ extent the agricultural of new and fertile land and the intro
'lnrograms and policies of the United duction of cheap transportatioIi in the 

since the end of the World War West. However, the large exports were 
directed toward the correc made possible by prices which often 

[on/gLJ:Ilala,djustrnents caused by the yielded the producer little, if any, re
;~~Basitally,. ,these maladjustments turn. At the same time the growing 

on~istecI, on ~P.!! ,one ,hand, of expanded industrialization and the expanding 
capaCiiyand, on the other, population of Western Europe called for 
',effective' demand resulting quantities of foodstuffs and agricultural 
;oL foreign markets. raw materials far beyond the ability of 
ca.nce of agricultural poli European agriculture to supply. Of 

"to, forE!ign trade cannot all the surplus-prOducing countries, the 
understood, except ill the light of the United States was in the best position 

:relationship of American agricul- to satisfy this growing European de
jtseH,toJore.ign trade. mand, and the liberalization of Euro

pean commercial policy cleared the way 
DECLINE OF AGRICULTURAL for the flow of American' agricultural 

EXPORTS exports. 
with ,Colonial days, the' , Another important fact should be 

of the United States has noted. In the early years of our na
dependent upon foreign markets. tional life it was necessary to obtain 

JI:pm Maryland, Virginia, and capital to develop the potentially vast 
'Carolinas was the outstanding ex- resources of industry, mining, and agri
product in Colonial times. Cotton culture. This ,capital could be obtained 

started, to develop in the early only by borrowing abroad, and this bor
, the nineteenth century, and rowing was possible largely because of 

became the leading export the potential producing capacity of 
th~;ynited States, a position American agriculture. ,The large active 

.. practically up to the (export) balance of trade which devel
:With the opening up of oped in the last quarter of the nine
the Middle West and the teenth century and paid the interest and 

lODlllent, ' of· reiil'" a,nd water trans principal on the accumulated debt, con
around the middle of the nine sisted mainly of huge exports of agri

, o.thei', agricultural prod- cultural products. 
:important in our export Around 1900, agricultural exportS 

these may be mentioned from the United States tended down
as wheat, corn, and barley, ward. This downward trend was due 

-livestock products as beef, primarily to the fact that the require
, lard, cheese, and ,butter. ments of our increasing population for 

vast agricultural exports of the certain agricultural products, notably 
century were made possible livestock products, was expanding more 

bination of factors. Of these rapidly than production; and, seco:pd, 
important were the ooeninl!" un to thp pmPTO'pnrp nf trrAuf'Tu ;1"'I,....n."t!'.o.A 
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Captured Enemy Property: Booty of War and Seized Enemy Property 

William Gerald Downey, Jr. 
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CAPTURED ENEMY PROPERTY: BOOTY OF WAR 

AND SEIZED ENEMY PROPERTY 


By WILLU.'M GERALD DOWNEY, JR.'" 

Chief, ]1I,ternationa./. Law Branck, .Judge Advocate General's Office, 
Department of the A.rmy 

In an .address before the 1949 annual meeting of the American Society 
of International Law this writer remarked that the laws governing captured 
enemy property have never been codified or collected in one place and are 
very difficult to find: and apply.l The lack of a handy tool in the field of 
captured property has been noted at times by others, including Professor 
H. A. Smith, formerly a colonel with the British 21st Army Group, who 
observed that the "law of booty is almost unwritten" 2 and Judge Manley 
O. Hudson, who wrote some years ago in an editorial in this JOURNAL that 
the" literature on captured property and war booty seemed inadequate." 3 

In the fall of 1947 the now famous case of the captured Hungarian horses 
focused the attention of the Congress as well as that of the various inter. 
ested executive departments of this Government on the difficulties arising 
in the application of the legal principles governing captured property when 
faced with the political concept of restitution, and the various considera
tions inherent therein."" 

I-DEF[NITIONS. 

The first question to be determined is: What is captured enemy property 9 
Generally speaking, any property which is useful in war or is taken or 

seized on the ground of military necessity for the purpose of depriving the 
enemy of its use or of turning it to the captor's advantage is considered 

.. Ma.jol', J.AGC, U. S. Army. The views e%prel!l!ed herein are those of the author and 
do not necessarily reflect the opinions of the Secretary of Defense, the Secretary of the 
Army or of. the Judge Advocate General of the Army. This artie1e has been cleared for 
publieation by the Offiee of the Secretary of Defense. 

l Proeeedinga, 1949, p. 104.. 
2 Col. H. A. Smith, "Booty 01 War," XXIII British Yearbook of Interna.tional Law 

(1946), p. 227. 
3 Manley O. Hudson, "A Soldier's Property in War," this JOURNAL, Val. 26 (1932), 

pp. 340, il42. 
"See 80th Cong., 2d BellS., :Report of a Subeommittee of the CommHtee on Armed 

Services, United States Senate, Questions of Ownership of Captured Horses (Washing
ton, D. C.: Government Printing Office, 1948). 
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captured enemy property~5 However, international law restricts the takhig 
or seizing of enemy property to that property having the nature of personal 
as distinguished. from real property. Enemy publi(! property and enemy 
private property are the two classes of enemy personal property, i.e., enemy 
chattels, susceptible of becoming captured enemy property.6 

Enemy public property is defined as chattels, the title to which is vested 
in a state or in any agency of such state. Enemy private property is de
fined as chattels, the title to which is vested in an individual, a private 
corporation or a public corporation not owned by the state, or by an agency 
of the state. 

Each of the three words in the term "captured enemy property/' has a 
special significance of its own. John Bassett Moore has ably stated that 
I'The word 'capture' is in law a technical term, denoting the hostile seizure 
of persons, places and things. . . .1' 7 The Supreme' Court of the' United 
States has defined the word "enemy" as meaning a "State which is at war 
with another State." & The word Hproperty" as herein used is restricted 
to personal property or ehattels,and has been defined • (in the strict legal 
sense as the aggregate'of rights which are gu~ranteed and protected by law; 
more specifically ... ownership, the unrestricted and exclusive right to 
a thing." 9 

It would appear therefore that the term" eaptured enemy property" 
may be legally defined as Ie Chattels, the aggregate of unrestricted and 
exclusive rights in which kas been acquired through hostile seizure on land, 
in conformity with the, international law of war, by a belligerent state 
from an enemy state or from the inhabitants thereof." 

Captured enemy property is a fairly modern term which has often been 
used synonymously with the older term I(war booty," recently discussed 
in this JOURNAL as follows: I 

"War booty," strictly defined, is limited to movable' articles on the 
battlefield and. in besieged towns. Private property which may be 
taken as booty is restricted to arms, munitions, pieces of equipment, 
horses, military papers, and the like. Public enemy property which 
may be seized as war booty is limited to movables on the battlefieldt 

and these need not be for military operations or necessity. to 

It will be readily understood, then, that the term H captured. enemy 
property II defined above embraces much more than the term « war booty," 

.& See .Oppenlieim, International La.w, Vol. II, ~§ 133-145; Feilc.henfeld, The Inter· 
lIa.tional Economic Law of' Belligerent Occupa.tion) pp. 51-61) 93-107; Spaight, Wa.r 
Rights on Land, pp. 410--418. 

61bid. 
1 John Ba.saett Moore) Int.ernatioll8l Law a.nd Some Current Illusions, p. 21. 
S Swills Na.tional Insurance Ca. I). Miller, 267 U. S. 42 (1924). 
9 Bla.e.k's La.w Dictionary (3d ed.) J p. 14.47. 
loDaniel II. Lew,"ManehuriJin Booty and International Law," this JOURNAL, Vol. 

, 40 (1946) J p. 58', a.t 586. 
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in that the former i:n.cludes not on[y, personal property captured on the 
, field of battle, but also personal property seized or requisitioned by an 
army of occupation. . ' , 

The e.oncept of war booty is as old as. recorded his~ry. It has develpped 
over a period of many centuries from the ancient practice by which the 
individual soldier was considered to be entitled to take whatever he eould 
find and carry away, to the modern rule under whi<ili only the state is 
entitled to seize property as war booty. The ancient writers, Belli, Grotius 
and Vattel, were in agreement that the taking of war booty by individual 
soldiers for their own use was within the legal rights of such soldiers.u 
Recently and concurrently with 'the development of the theory of the in
violability of private property, the practice of warring. nations has tended 
to reStrict the taking of war booty by individual soldiers for their own 
use. Nearly all of the modern writers, particularly Calvo, Fiore, Davis, . 
Hyde and Oppenheim, have condemned the ancient practice and have 
thrown the weight of their authority behind the idea that the taking of 
war booty is a rlghtbelonging only to a belligerent state.12 Heffter, how
ever, standing alone among the moderns, believes that internation~l law 
permits individual soldiers to take war booty for their own use in excep
tional cases .a8 a special reward for their eft'ortS.13 

Opposed to the conc.ept of war booty is the conc.ept of requisitions which, 
ac.cording to Oppenheim, is the outgrowth of the eternal principle that war 
must support war. Around the beginning of the eighteenth c.entury the 
armies of civilized nations began to requisition from the inhabitants of 
the invaded country such property as was needed by the army in lieu of 
the former practice of appropriating all publiCo' or private property ob
tainable.H For centuries the generals of invading armies never gave any 
thought to paying for requisitioned property, but during the nineteenth 
century a practice of paying cash for requisitioned prop,erty grew Up.15 

With the coming into force of the Hague Regulations it became a legal 
requirement that payments for requisitions must be made in cash, or if 
payment in cash is impossible, acknowledged by receipt.tll 

11 Belli, De lleMiUtari et B<!& Tractatua (Translation, Vol. II, Oarnegie Endow
ment for Interna.tiooal Peace, 1936), p. 106j Grotiu8, On the La.wot Wa.r and Pea.ce 
(Translation, Vol. III, Carnegie Endowment for Internationa.l Pea.ce, 1925) J p. 672; 
Vattel, The Law of Nations (Translation, Vol. III, Carnegie .Endowment for Inter
national Peace, 1916), p. 292. 

1.2 Calvo, Le D,.oit I1tteNl4!.f,01tal XM()1'etitJ.1J.e et Prati.que, Vol. IV, p. 240 j Fiore, 
. N011-iJtl4;U, n,.()it I1tter1t4tiotlld Pu.blic, VoL III, pp. 1381-1382; Da.vis, The :Elements of 

Internationa.l La.w, p: 310; Hyde, International Law, Vol. III, pp. 80S-809; Oppen
heim'8 International La.w (Lautel'paeht, 6th ed.) I Vol II, p. 310. 

U Heffter, Das Europiiiscne YiiLkerTecht dtlr Gtlgenw4rt (8th ed.), ~ 135. 
14. Oppenheim, op. cit., p. 316. 

10 Keller, Eeqll.i.sitio1t u1td K(/fI,trlbution, pp. 5-26. 

16 Art. 52, Regulations respeeting the Laws and. Ou/ltomlJ at War 011 La.nd, annexed 


to Hague Convention IV of Oct. 18, 1901, 36 Stat. 2277; Department of State, Treaty 
'. Series, No. 539; 2 Malloy '8 Treaties 2269. 
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II-BooTY OF WAR 

It. has long been a basic principle of the international law of war that 
enemy public property captured on a battlefield becomes the property of 
thec~pturing Power.17 
. A recent e:x:ample of the application of this principle is contained in the 
case of one X, who during the fighting in France in 1944 investigated a 
hastily evacuated ene~y regimental headquarters and found therein a box 
.of French francs. He kept the box of francs and later used them to buy 
U. S. money orders which he sent to his wife. X was tried and convicted 
by court martial for violation of Article of War 80.18 In its holding the 
Board of Review stated that Article of War 80 was in accordance with the 
principle of the international law of war that enemy public property cap
tured in war becomes the property of the government or Power by whose 
force it is taken, and does not become the property of the individual who 
takes it. 19 

A similar case involving currency, reported by Colonel H. A. Smith,20 
concerned three Belgians who on September 3, 1944, were walking along 
a. country road and found in an abandoned German truck two boxes of 
currency containing 269,940 Belgian and 309,165 French francs. This 
money, less a certain amount alleged to have been spent by or on their 
respective wives, was subsequently discovered by the Belgian police in 
the men's homes. The men were tried arid sentenced by the Belgian courts. 
In this case the physical identity of the currency which had been stole.n was 
clearly established, so there was no difficulty in treating it as booty of war. 
The crime against Belgian law which had been committed consisted in the 
unlawful possession of Allied property. 

Another case involving currency arose from a claim submitted by an 
America.n soldier who was wounded in action against the Germa.ns during 
the summer of 1944 and took cover in a shell hole where he found a wounded 
German officer. The German is reported to have said: "Here's something 
for YOU I there's plenty more where I got that," and to have given the 
soldier French currency in the value of $4,942.87. At the time that he 
was evacuated to a hospitaL, the soldier turned over the currency to an 
American finance officer. Later he submitted a claim for the amount of 
the money. His claim was denied on the grounds that the. circumstances 

170akee tI.'U. S. (1898),174 U. B. 778,786; Brown tJ. U..S. (1814),.8 Cranch 110j 
Oppenheim) 01'. cit.) Vol. II, p. 307; Spaightl War Rights on Landi p. 19B; Whea.ton's· 
International Law (7th ed.), p. 307; Ware 1l. Hylton (1814») 3 Dan. 199, 226; Field 
Manual 27-10, par. 327 j Davilll op. cit., p. 310 i Hague Convention IV, 36 Stat. 2277 j 
Geneva (Prisoners of Wal:) Convention, 47 Stat. 202 j Geneva (Red CraBB) Conventionl · 

47 Stat. 2074. 
18 Fot te:a:t of Artic.le of War 80, see he low, p. 499. 
194 Bulletin of the Judge Advoeate General of the Al:my (hereafter referred to as 

Bull. JAG) (1945) 338. 
20 Smith, loco cit., p. 235. 
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of the gift indicated that the money did not belong to the German officer 
and that unexplained possession by soldiers in the field of unusually large 
sums of money would justify the conclusion that the money belonged to 
the enemy government. If so, upon capture it became the property, not of 
the individual captor, but of the nation in whose army he served.21 

It is generally held that title to captured enemy public property suscep
tible of becoming war booty passes from the losing Power to the capturing 
Power immediately upon the effective seizure, that is, as soon as the 'prop
erty is placed under substantial guardand is in the (I firm possession" of 
the captor, or at the latest, within 24 hours after the seizure,22 without the 
necessity of an adjudication by a court as is required in the case of prizes 
captured at sea.'ll! 

It is further generally held that when such a capture becomes perfect, 
i.e., when title to the property is vested, a subsequent sale is good even 
against the former owner. The principle is thus established that whatever 
divests the possession of the original owner and substitutes the military in 
his place is good capture.24. 

An interesting and enlightening illustration of these prin~iples is the 
case of the captured Iranian pistoL During the war certain pistols of' 
.American manufacture were shipped to the Soviet Union under Lend. 
Lease authority. Among these pistols was No. 943481. The history of 
this pistol from the time of its arrival in Russia until the day it was cap
tured by the Iranian Army in operations against the Iranian rebels in 
Azerbaidjan is unknown. However, the facts are dear that this pistol 
was part of a cacM of arms which was captured by the Iranian forces 
during the Iranian civil war. Later the Chief of Staff of the Iranian 
Army presented the pistol as a trophy of war to a United States Army 
officer serving as an observer with the Iranian forces. The question of 
title to the pistol was raised and it was held .that legal title had been 
vested in the Iranian Government by reason of capture. Assuming that 
the Iranian Government authorized the gift to the United States observer, 
it would appear that title to Pistol No. 943481 was vested in the United 
States observer. However, the attention of the interested officer was 
called to the clause of the, United States Constitution which provides that 
no person holding an office of trust under the United States, shall, without 
the consent of Cong~ess, accept any present from a foreign state.25 

214 Bull. JAG (1945) 390. 
22 Oakes v. U. S., supraj Porte 11. U. 8., Devereaus' Reports (Ct. CIa., 18M), p. 109, 

~ 433; Wheaton's International Law, p. 307; Halleek, International Law, p. 366; La.w· 
renee, Prineiples of International Law (6th ed.), p. 430. 

23 Lamar 'I). Bl'owne (1875),92 U, 8.187,195; Young 11. U. S. (1877),97 U. B. 39, 60; 
Wheaton, supra; Davis, supra, p. 211 i 3 Phillimore, Intel'nationa.l Law, p. 213. 

2' Ha.nnis Taylor, A Treatise on International Publie La.w, p. 540. 
25 CSJAGA 1949/1355, March 2, 194f1. M~s. opinion. 
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An examination of the origin of the rule of . reduction to tlrm possession 
indicates that it was during the 16th century that the rule of it possession 
for 24 hours" was first applied. Later the rule was established that in 
respect of movable property title went with the seizing and that the mere 
act of seizing determined the right of property therei~ provided that no 
property was seized the very nature of which had placed it beyond cap· ' 
ture.2B 

.C: ~. Calvo) writing in 1896, stated the general proposition that: . 

In order that the belligerent who comes into possession of movable 
property of the enemy maybe able to acquire the serious and real 
title to these goods, it is absolutely necessary that he retain them in 
his power for more than 24 hours, the time generally considered as 
sufficient to place this booty in safety. 

Such is the theory, but grave difficulties present themselves when 
we examine the basis on 'which rest the rights which war confers con
cerning private property and the exact moment at which it can be 
admitted that there is a legitimate transfer of property.11 

In our day, Calvo stated, the transfer of title is considered as taking 
place instantaneously from the moment of capture and thep:rinciple of 
24 hours is no longer used except in maritime war.2S 

The Legal. Adviser of the Office of Military Government for Germany 
(OMGUS), in an opinion dated August 5, 1947, considered the question 
of the applicability of the term "reduction to firm possession" to certain 
items of captured enemy property which had not been seized but were 
located in the area of operations. He stated that: 

. . . a belligerent does not acquire title to enemy public movable 
property until he has reduced it to firm possession. It appears that 
"firm possession" requires some manifestation of intention to seize 
and retain the property involved and some affirmative act or dec.lara
tion of a. possessory or custodial nature with reBpect to the property. 
The circumstances which· wilI satisfy theBe two elements of firm pos- . 
session will, of course, vary in each case. It is, however, our conclu
sion that the general occupation of an area 'by a belligerent is not 
of itself sufficient to satisfy either of the two elements of the doctrine 
of firm possession. til 

. An interesting ease involving the necessity for reduction. to firm pos
session arose in connection with certain Confederate cannon which were· 
found during World War II lying on the bottom of a certain river in 
Arka.nsas where they had been placed by the Confederate forces during 
th~ Civil War. It was held in 1947 that such cannon "became the prop
erty of the United States when the area where the cannon was located 

26 Ca.lvo, op. ~it., Vol. IV, ~ 2210, tra.naiatioD. supplied. 

27 Ibid., ~ 2208. 

's Ibid., ~ 2210. 

29 IX Selected Opinions, OliGUS" 57, 60. 
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was captured by the Federal forces and continued to remain the property 
of the United States to this time. " 30 

It is necessary to note that these two cases are not in agreement as to 
what is needed in order to achieve reduction to firm possession. In the 
Confederate cannon case it was held that mere seizure and occupation of the 
territory by the Federal forces was sufficient to reduce the property to 
firm possession and thus to transfer title to the United States Govern
ment. In the OMGUS case, on the other hand, it was held that some indi
cation of an intention to seize and reduce to firm possession must be 
shown in order to transfer title. It is the opinion of this writer that the 
OMGUS view is preferable and that some manifestation of intention is 
necessary. It would furthermore appear that the case of the Confeder
ate cannon could have been decided on much stronger ground, such as 
that of abandoned property, rather than OR the' ground of captured 
enemy property. 

There are several classes of property exempted from the rule that cap
tured enemy public property becomes the property of the captor state. 31 

The Geneva (Sick and Wounded) Convention of 1929 a~ provides that 
the materiel and means of transportation of mobile sanitary formations 
are not generally subject to seizure, but that in ease of urgent necessity, 
after the wounded and sick have been provided for, such material and 
transportation may be requisitioned .. The same convention provides that 
aircraft used as sanitary transportation, provided it meets the other re
quirements of the convention, is not generally subject to seizure. The 
Hague Regulations U provide that works of art and science and historical 
monuments may not be seized, and the Geneva (Prisoners of War) Conven
tion of 1929 3. provides that all effec.ts and objects of personal use, except 
arms, horsesJ military equipment and military papers, shall remain in the 
possession of prisoners of war, as well as metal helmets ~nd gas masks. 

It is now generally recognized that private enemy property is immune 
from capture on the battlefield.'s5 There are, however, several exceptions 
to this rule. Military papers, arms, horses and the like can be seized as 

30 6 Bull. JAG (1947) 238-239. 
31 See Field Manual 27-10, parB. 1BB-190. 
32. Bee Arta. 14-18. Arts. 33-37 of the Geneva (Sick and Wounded) Convention of 

Auguat 12, 1949, have similar provisions' pertaining to mobile and bed sanib.ry installa· 
tiOD!! a.8 well a.8 aircra.ft uBed as hoapita.l tra.nsports. 

33 See Art. 56. In rellpe~t of the preBent imw,unity from capture of worka of art 
and science and historical monuments, it ia intereBting to note that Rieh8.rd R. Baxter 
in General Orders 100, The Code and its Origin (still in MSS), has pointed out that 
Francia Lieber was of the belief that works of art and seienee Bhould be Beized •• for 
the sake of chastisement." Fortunately sue.b view!! did not prevail. 

S~ See Art. 6. Art. 18 of the Geneva (Prisoners of War) Convention of August 12, 
1949, contains Bimilar provisions .. None of the Geneva Conventions of 1949 have been 
ratified by the United States. 

3ft See note 5 above and Bourees e.ited therein. 
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war booty whether they can be used for military operations Or not, and 
the mere fa.ct that enemy private property has been found on a battlefield 
e.."ltitles a belligerent to seize it Tbus, in two cases involving the diaries 
of former bigh-ranking German officers,it was held in. one case that if the 
diary was so rela.ted to the official duties of the writer that it might be 
considered as properly a part of the official papers. pertaining to the, Ger~ 
man war efrort, it may properly be considered to be "military papers, J) 

but in the second case it was held that if a. similar diary reflected merely 
the personal observation of the writer, it would not eonstituteHmilitary 
papers n and therefore must be cOmlidered as private property protected 
by tbe Convention.3e 

It has been held in a recent ease involving private property that if 
enemy private property was unlawfully taken by an individual member 
of the occupying forces from the originaLenemy owner or possessor, such 
misappropriation or taking would constitute a compensable claim, pro
vided the seizure did not occur as an act of any of the armed forces en
gaged in combat, and further provided tbat tbe claim were asserted within 
four montbs or sufficient cause for delay in presenting the claim were 
shown.31 

The general rule, as expressed in Field Manual 27-10, Rules of Land 
Wa.rfart1, is that private property (lannot be confiscated.38 Here too, 
however, tbere is a:IJ,exception which provides'that private property can 
be seized only byway of military necessity for the support of'the army.89 

The rule concerning property of unknown ownership is that if the 
ownership of property is unknown, or if, as frequently happens, tbere is 
any doubt as to whether it is public. 01' private, it should be treated as 
public property until such time as the ownership is definitely settled.~o 

Thus, in a case involving French currenlly of unknown origin captured 
by an American soldier, it was held that as it was possible that the money 
had been taken from the Frenllh Government, and because ,the ownership 
of the money was not known with certainty, it should be treated as public 
property in accordance with paragraph 322 of Field Manual 27-10. 
Therefore, in the absence of further proof of the origin and ownership of 
the money, the soldier concerned had no valid legal claim thereto!~ 

Joint captors are those who have assisted the actual captors to make the 
capture. In order that title to the captured property ma.y vest in each 
of the joint eaptors it is necessary that there be a union of both forces 
and that both forces be under the command of the flame, officer at the 

38 CSJAGA 19(9/2412, March. 25, 1949. Ms.!!. opinion. 

31 X 8eleeted Opinions, OMOUS, 50. 

31! Field MlW.ual 27-1a, par. 326, 

311 Ibid., par. 330. 

4.0 Ibid., par. 322 .. 

4<14 Bull. JAG (1945) 390. 
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time of the ca:pture. Community enterprise does not constitute a suffi
cient bond of association to· justify joint sharing._2 Therefore it is the 
opinion of this writer that German property captured by the United 
States Fifth Army in Italy would not be considered as a joint capture 
even though the British and United States forces were fighting in Italy 
under a supreme commander. However, German property captured by a 
United States infantry regiment, aided in such capture by a British infan
try brigade on the right flank, both units being part of a t~sk force under 
the command of a United States officer, should be considered a joint capture 
and title to such captured property should be considered as equally vested 
in the United States and United Kingdom as joint captors. 

III-SEIZED OR REQUISITIONED ENEMY PROPERTY 

The laws governing enemy property seized or requisitioned by an army 
of occupa.tion are more complete than those concerning property captured 
on the battlefield. . The rules governing the seizing or requisitioning of 
such property are well fixed. 

It has long been a general principle of the law of war that enemy pub li~ 
property may be seized by an army of occupation.~ In addition, Article 
53 of the Ha.gue Regulations H provides that: 

An army of occupation can only take possession of cash, funds, and 
realizable securities which are strictly_ the property of the State, 

. depots of arms, means of transport, stores and supplies, and, gener
ally, all movable property belonging to the State which may be used 
for military operations. 

All appliances, whether on land, at sea, or in the air, adapted for 
the transmission of news, or for the transport of persons or things, 
exclusive of cases governed by naval law, depots of arms, and, gen
erally, all kinds of ammunition of war, may be seized even if they 
belong to private individuals, but must be restored and compensa
tion fixed when peace is made. 

Paragraph 332 of Field Manual 27-10, Rules of Land Warfare, in dis
cussing what items are included in the second paragraph of Article 53, 
.stateS: . 

The foregoing rule includes everything susceptible of direct mili
tary use, such as cables, telephone and telegraph plants, horses and 
other draft and riding animals, motors, bicycles, motorcycles, carts, 
wagons, carriages, railways, railway 'plants, tramways, ships in port, 
all manner of craft in canals and rivers, balloons, airships, airplanes, 
depots of arms, whether military or sporting, and in general all kinds 
of war material. 

4.2 Whea.ton, op. cit;, .pp. 313-314; Risley, Law of Wa.r, pp. 141-142. 

43 See authorities cited in note!! 17, 22, 23, supra. 

44 36 Stat. 2277. 
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Thus it has been recently held that horses, raised by the German Army 
and seized by the United States Army on a German Army breeding farm, 
became the property of the United States i -'5 that a German commercial 
cable owned by a private corporation and seized by the United States 
forces, need not be restored to its private owners prior to the making of a 
treaty of peace, at which time the question of compensation therefor would 
also be determined i f3 and that certain wine vats originally owned by 
the French Government and used in the supply of the French Army, 
which were seized by the occupying German forces under Article 53 of 
the Hague Regulations and sold to defendant, had become the property ot 
the German Reich and, through sale; the property of the defendant.<17 

It is a generally recognized principle of the international law of war that 
enemy private property may not be seized unless it is susceptible of direct 
military use, but that it may be requisitioned."'s In addition to the general 
rule, Articles 46 and 47 of the Hague Regulations enacted that private 
property cannot be confiscated and that pillage. is tormally forbidden. 
Article 52 of the Hague Regulations provides that requisitions in kind and 
services shall not be demanded from municipalities or inhabitants except 
for the "needs of the Army of occupation" and that such requisitioning 
shall be in proportion to the resources of the country; They shall only be 
demanded on the authority of the commander in the locality occupied; 
Contributions in kind shall be paid for as tar as possible in cash. If not, 
a receipt shall be given and the payment of the amount due shall be made 
as soon as possible.·o 

Field Manual 27-10, Rules of Land Warfare, states that under Artic.le 
52, practically everything necessary for the maintenance of the Army may 
be requisitioned, e.g., fuel, food, forage, clothing, tobac,co, printing presses, 
type, leather, cloth, etc. It also authorizes the billeting of troops for quar
ters and subsistence. 

Oppenheim wrote in a similar view that: ItRequisition is the name for 
the demand tor the supply of all kinds of artides necessary for an army, 
suc~ as provisions for, men and horses, clothing, or means of transport. 
. . .";,and that "all requisitions must be paid for in cash, and if this is 
impossible they must be acknowledged by receipt, and the payment of the 
amount must be made as soon as possible." 50 

Field Manual 27-10 states the rules concerning requisitions to be applied 
by United States forces. It provides that requisitions must be made under 

45 J AGA 1941/4808, May 23, 1941. MS8. opiniou. 
411 J AGR 1946/3392, Aug. 30, 1946. Mss. opinion. 
41 1!;to.t FTa.~o.i.s c. Eta.bliIlSIJmtl'll.ts Monm0U88eau, Gour d IAppel' d 'OrMa.ns, this 

JOURNAL) Vol. 43 (1949), p. 819. 
4S See authorities cited in note 5, 8Upra. 

4936 StAt. 2211, Depa.rtment of State, Treaty Series, No. 539. 
&0 2 Oppenheim 317-318. 
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the authority of the commander in the locality. ,It fix:es no prescribed 
method of requisitioning but states that, if practicable, requisitions should 
be accomplished through the local authorities by systematic collection in 
bulk. If, for any reason, local authorities fail to make the required collec
tions, they may be made by military detachments. Explaining the mean
ing of the expression "needs of the army" it states that such expression was 
adopted rather than "necessities of the war" as being more favorable to 
the inhabitants, but that the commander is not thereby limited to the' abso
lute needs of the troops actually present. The prices of articles requi
sitioned will be fixed by agreement if possible,. otherwise by military 
authority. It provides that cash will be paid; if possible,and receipts will 
be taken up as soon M possible. If cash is paid, coercion will seldom be 
necessary. The coercive measures adopted will be limited to the amount 
and kind necessary to secure the articles requisitioned. 01 

In the case of Karmatzuc(tS v. Germany, the Germano·Greek Mixed 
Arbitral Tribunal held that only those requisitions were 'lawful that com
plied with the provisions of Article 52 of the Hague Regulations, namely, 
that payment of the amount due should be made M soonM possible after 
the requisition, As nearly nine years had elapsed since the requisition 
was made and as full payment therefor had not been made, such requisition 
was contrary to i..Uternational law and afforded a good ground for the, 
recognition of the competence of the Tribunal and for an award of compen
sationY 

There appears to be considerable doubt about the reasoning of the 
Tribunal concerning the invalidity of the requisition in the Karmatzucas 
pronouncement. As Sir Arnold McNair and H. Lauterpacht, the editors 
of the Annual Digest of Public International Law Cases, have stated, "it is 
difficult to see how subsequent failure to pay rendered the requisition un
lawful ab initio. It would, have sufficed to hold that the subsequent 
failure to pay was illegal. " 58 

Oppenheim remarked that "There is little room for doubt that acts of 
deprivation of property in disregard of international law are incapable of 
creating or transferring title."~.f. The Belgian Court of Cassation held 
that a requisition unaccompanied by a reeeipt or payment was no more 
capable of transferring property than theft,~~ and this view was also that of 
the Hunga.rian Supreme Court.56 It, would follow, therefore, that acts 
of deprivation of property, i.e., requisitions, properly made and for which 
receipts have been issued or payment made, are valid and transfer title to 
the requisitioner upon issuance of such receipt. This view was upheld by 

51 Field Manua.l 27-10, pars. 337, 338, 339, 340. 
52 Annual Digest of Public InternAtional Law Cases, 1925-1926, Ca~e No. 365. 
liS Ibid., p. 479. , ' ~4 2 Oppenheim, note, p. 319,. 

, 55 Laurent v. Le .1eu.ne, Annual Digest, 1919-1922, Ca.se No. 343. 
56 Ibid., p. 482. , 
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the Anglo-German Milted Arbitral Tribunal which declared that althollgh 
some ~otl'ee requisitioned in Belgium was, contrary to the provUiions of 
Article 52, sent to GerD;Ul.ny for the use of the army there, the requisition 
was not void in jnternationallaw and that it therefore deprived the plain
ti:tl's of their property there and then.51 . 

An illustrative recent case involving the application of the above rules 
arose as a result of a daim by B, a national and resident of Strasbourg, 
France, for restitution of a motor vehicle in the possession of one a, a 
United States national employed by the Army in Germany. The record 
indicated that B's motor vehicle had been requisjtioned by the German 
Army from. B in January, 1944. The notice of requisition stated that 
the owner would receive payment for the vehicle upon presentation of the 
receipt which would be given for the property. . The vehicle was turned 
over to the German military authorities, as directed, in June, 1944. B 
was given a receipt therefor by the proper German Army authorities but 
did not attempt to sMure paym·ent from th.e German Army, although he 
had ample time (five months) in which to do 80 before the German forces 
were driven out of Strasbourg. In April, 1945, the vehicle was captured 
by the United States forces in a German Army motor pool at Stuttgart, 
Germany. It was later transferred on a quantitative receipt as captured 
enemy property tOo the German. traffic authorities, from whom a claimed 
tOo have derived his title thereto. It was held that title to the motor ve
hicle was vested in a and B '8 claim fOor restitution thereof should be denied. 
Title to the vehicle passed from B to the Government of Germany upon re
quisition and issuance of the receipt! although B, who had sufficient time to 
do so, did nat present the receipt for payment. Upon capture by, the United 
States forces title to the vehicle passed from the Government Oof Germany 
to the Government of the United States. The transfer of the vehicle by 
the United States Army to the German traffic authorities passed title to 
them. Thereafter! through valid sales effected under the pertinent pro
visions of the German Civil Code, title passed to 0.58 

IV-DISPOSITION OF CAPTURED ENEMY PROPERTY 

The ultimate disposition of captured enemy property is not a question 
for international ,but for domestic law. The United States Constitution 
prOovides that the Congress shall make rules concerning captures on land 
and water.50 Under this authority the Congress enacted Articles of War 
79 and SOtO which provide in pertinent part: 

All public property taken from the enemy is the property of the 
United States and shall be secured for the service of the United 
States. , .. 

~1 Tesaorpt tl. Germa.n State, Annual Digest, 1923-1924:, Case No. 340. 

s88 BuH. JAG (1949) 109. 59 Article I, sec. 8, cL 11. 

6<1 Public Law 759, BOth Cong.; 10 U.S.C. 1551. 
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Any person subje~t to military law who. buys! sells, trades, 01" in 
any way deals in or disposes of captured or abandoned p1"operty, 
whereby he shall re~eive or expect any profit, benefit, or advantage to 
himself or to any other person directly or indirectly connected with 
himself, or who fails whenever such property comes into his pofSSeS
sion or custody or within his control to give notice thereof to the 
proper authority and to turn over such property to the' proper au
thority without delay, shall, on conviction thereof, be punished by 
flne or imprisonment, or by such other punishment as a court-mar
tial, military commission, or other military tribunal may adjudge, or 
by any or all of said penalties. 

The English rule is that "all booty captured from a .hostile nation, 
whether on sea Or land, belongs to the Crown. . . ." U Whenever booty is 
still admissible and therefore taken, it becomes the property of the state 
and not of the individual who captures it. The former practice by whi~h 
booty was sold and the proceeds divided amongst the captors has van
ished.u 

Thus in an older case the Judge Advocate General held that the captor 
government, after capture, had" as full and complete title to captured 
property as to any of its property otberwise acquired. . . ." 63 

In a recent case where aDivision Memorial Commission requested that 
certain enemy property captured by the Division be transferred to the 
Commission for permanent display in a museum to be built upon the 
termination of the war, it was held that there was no existing authority 
under which the War Department could comply with the request,· as 
property captured from the enemy became the property of the United 
States and could only be disposed of in accordance with Congressional 
direction. It was further held that the Act of June 7, 1924,8. which au
thorized a.nd directed the Secretary of War to apportion and distribute 
pro rata "among the several States, and Territories and possessions of 
the United States and the District of Columbia." eertain war trophies 
captured from the armed forees of Germany, was applicable only to 
property captured during the period of the first World War, April 7, 
1917, to November 11, 1918, and furnished no authority for the distt-ibu
tion of property captured in ,World War !I:'s 

By virtue of the authority of the war powerS of the President and in 
order to improve the morale of United States forces in theaters of opera
tions, the War Department published Circular 353 on August 31, 1944, 
which authorized: 

... the retention of war trophies by milita.ry personnel and mer
chant seamen and other eivilians serving with the United States 

fl16 lIalsbury's Laws of England (2it ed.) , p. 528. 

62 Wa.r Office, Manual of Military Law, 19291 p. 333,. 

43 Digest of Opinions ot. the Judge Advocate Genera.ll 1912, p. 106'0. 

u43 Sta.t. 597. '/lIiS Bull~ JAG (1944) aSI. 
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Army overseas . . . under the conditions set forth in the following 
instructions. Retention by individuals of captured equipment as 
war trophies in accordance with the instructions contained herein is 
considered to be for the service of the United States and not in viola
tion of the 79th Article of War. 

2. War trophies wilt be taken only in a. m.a.nne:r: strictly consistent 
with the following principles of international law: 

a. Article 6 of the Geneva (Prisoners of War) Convention of 1929 
(par. 79, FM 27-10; Ch. 6, TM 27-251 (p."69» provides: 

All effects and objects of personal use-except arms, horses, mili· 
tary equipment, and military papers---shaU remain in the possession 
of priSoners of war, as well as metal helmets and gas masks. 

Money in :the possession of prisoners may not be taken away from. 
them except by order of an "officer and after the amount is determined. 
A receipt shall be given. Money thus taken away shall be entered 
to the account of each prisoner. 

Identification documents, insignia of rank, decorations, and ob
jects of value may not be taken from prisoners. 

b. Metal helmets and gas masks may be taken from prisoners by 
the proper authorities when prisoners· have reached a place where 
they are no longer needed for protection. 

c. Article 3 of the Geneva (Red Cross) Convention of 1929 (par. 
176, FM 27-10; Ch. 7, TM 27-251 (p. 131» pl"ovides: 

After every engagement, the belligerent who remains in possession 
of the field of battle shall take meaSures to search for the wounded 
and the" dead and to protec.t them from robbery" and iIi treatment. 

d. The taking of "decorations, insignia of rank, or objects of value 
either from prisoners of war or from the wonnded or dead (other
wise than officially for examination and safe keeping)" is a violation 
of international law. There is nothing unlawful, ~owever, in a 
soldier of our Army picking up" and retaining small' objects found 
on the battlefield, or buying artieles from prisoners of war, of the 
sort, which, under the articles quoted, it is unlawful for him to take 
from. a prisoner, the wounded, or the dead. In view of the practical 
difficulty of determining in a particular ease whether an object has 
been acquired from a prisoner by coercion or otherwise obtained in 
a manner contrary to international law, c.ommanding officers will 
take appropriate measures to prevent violation or "evasion of "either 
the letter or spirit of the conventions.. Under no circumstances may 
war trophies include any item which in itself is evidence of disre~ 
speetfnl treatment of enemy dead. 

3. a. With the exceptions n(}ted in b "below, military personnel re
turning to the United States from theaters of operations may be per
mitted to "bring back small items of enemy equipment which have 
not been obtained in violation of the articles of the Geneva Conven
tion as quoted in paragraph"2. 

b. The following items are prohibited: 
(1) Nameplates. 	 "(These will not be removed from captured 

equipment except by authorized military personneL) 
(2) 	Items which contain any explosives. 
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(3) 	Items of which the value as trophies, as determined by the 
theater commander, is outweighed by their usefulness in the 
service or for research or training purposes in the theaters. 
of operations or elsewhere, or by their value as critical scrap 
materiaL . 

. In connection with the above-authorized retention of captured enemy 
property. as war trophies it is sufficient to point out that such retention 
was authorized under the pertinent provisions of domestic law, not in
ternational law, and that such authorization was in no way a reversion 
to the older practice approved by Hetiter.~e which looked upon the taking 
of booty as a right of the individual soldier 'under international law. 

In. any attempt to solve the many knotty problems relating to the dis
position of captured enemy property, the London Declaration of 1943 
cannot be overlooked, for it added substantial difficulties to legal solutions 
by bringing into the picture the political concept of restitution. By the 
London Declaration the United States and certain others of the United 
Nations issued 

. . . formal warning to all concerned, and in particular to per
sons in neutral countries, that they intend to do their utmost to defeat 
the methods of dispossession practiced by the governments with 
which they are at war against the countries and peoples who have 
been so wantonly assaulted and despoiled. 

Ae.cordingly the governments making this declaration and the 
French National Committee reserve all their rights to declare in
valid any transfers of, or dealings with, property, rights and inter
ests of any description whatsoever which are, or have been, situated 
in the territories which have come under the occupation or control, 
direct or indirect, of the governments with which they are at war or 
which belong or have belonged, to persons, including juridical per. 
sons, resident in such territories. This warning applies whether 
such transfers or dealings have taken the form of open looting or 
plunder, or of transactions apparently legal in form, even when they 
purport to be vohmtarily effected.1I7 • 

The concept of restitution as contained in the Declaration of London 
would appear to imply that the capture, seizure or requisition of property 
by an invading army is illegal, that after the fact of such capture, sei· 
zure or requisition, title to such property remains vested in the original 
owner, and that the laws of war by which title to such property is trans
ferred by capture, seizure or requisition are inoperative. While the lan
guage of the Declaration would appear.to render it easy to make such 
an inference and while such inferences were made by nations whose 
property was seized, it is obvious that such inferences had no basis in law: 
Certainly it would not be maintained on any legal ground that the Deda. 
ration of London invalidated or rendered inoperative the unwritten rules 

68 See note 13, 8Upra. 

61 Depart.ment of State Bulletin, Vol. 8, No. 184 (January 2, 1943), p. 21. 


http:appear.to


503 

.f 

CAPTURED ENEMY PROPERTY' 

of the international law of war or the written rules eontained in the 
Hague a.nd Geneva Conventions. 

Based upon the Declaration of London, claims against the United 
States for the restitution of items of military equipment were made by 
several foreign governments, including Hungary, Poland, Yugoslavia, 
Belgium and Norway. Each of these governments assumed that what
ever property was seized by the German armed forces was to be eonsid- . 
ered as "looted t

, under the terms of the Declaration of London. As 
mueh of this equipment was later captured or seized by the United States, 
it was necessary, in attempting to determine the United States' interest 
in sueh equipment, to investigate as fully as possible the facts surround
ing the German acquisition of such equipment, and to distinguish be· 
tween property which could he legally captured or seized or requisitioned 
under the Hague Regulations by the German armed forces, and property 
which appeared in fact to have been Hlooted." As stated above, prop

. erty captured on the battlefield or legally seized and requisitioned by an 
army of occupation became the property of the captor government. 
Under appropriate restitution directives property which was illegally seized 
was considered as "loot \I and, if recovered, was restitutable. 

Grea.t difficulties, however, arose in the application of these apparently 
simple principles. In cases wherein it was found that Germany aequired 

. such property as a result of capture Oll the battlefield or through seizure 
or requisition under the. general rules of international law, applicable 
as well to Germany and its allies as to the United States and its allies, 
the determination was made that Germany's tit2e thereto was valid. 
Under the ordinary rules governing captUred property, supra, it is 
usually not necessary for the capturing Power to go behind the fact of 
seizure or aapture by its own forces in order to determine the validity 
of its own title. However, in these and similar cases, because of the 
Declaration of London,. it was necessary to establish that such captured 
enemy property had not been" looted" by the German forces. 

The case of the captured Hunga.rian horses is a fair illustration of the 
difficulties encountered. Certain Hungarian horses, belonging to private 
and public ownerS, were taken from Hungary by the retreating German 
Army early in 1945. Later they were captured in combat by the United

. States Army on German army farms and were reduced to firm possession. 
The best of them were brought to the Un~ted States for use at the United 
States Army breeding farms. In 1947 the Hungarian Government re
quested their return under the provisions of the Dedaration of London. 
The United States Army, believing the horses to be captured enemy 
property, desired to retain them, while the Department of State, anxious 
to prove the international good faith of the United States, desired to 
return the horses to Hungary. After extended hearings before a sub
committee of the Armed Services Committee of the United States Senate, 



504 ' THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

where all the, relevant facts were brought to light, it, was. finally decided 
by the Departments or State and Army that the horses were captured 
enemy property, title to ,which was vested in: the United States, and that 
such horses could not he sent to Hungary, or otherwise disposed of, with
out the specific authorization of an Act of Congress. 

, In conclusion, it, is' hoped 'that the material here pr~sented will con
tribute to an understanding of the legal principles and problem,s inherent 
in the expression '}captured enemy property." Colonel H. A. Smith 
stated that it would be for the jurists 'of tomorrow to determine how suc~ 
cessfully we of today have solved in our small part such problems as have 
been presented for decision.68 If this writer, by' setting forth the gen
eral principles which have been'illustrated by recently decided cases, has 
rendered this subject more understa.ndable and the sources more ava.ilable, 
he will have achieved his purpose and will have given the jurists of to~ 
morrow some material upon which their judgment concerning the success 
of our efforts eanbe based. 

118 See note 2, SfLpra.. 
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COMMENT~ 
THE REPRESENTATIONAL FUNGnON OF THE ALIEN 


PROPERTY CUSTODIAN· 

JAMES L. DUNCANSONt. 

bitroductilm 

. The Office of the Alien Property Custodian during World War II has per
formed an' important function which was not· exerciSed by the Custodian 
during the first World War; namely, the representation of persons who, be
cause of their presence in enemy countries, or enemy-occupied territory, were 
unable to defend themselves or to appoint someone to represent them in court 
or administrative actions or proceedings in the United .States. . 

The declaration of war between the United States and the Axis powers in 
1941' focused attention on the Trading With the Enemy Act of 1917, as 
amended,2 with respect to property situated within the United Slates belonging 
to persons ·within enemy-occupied territory and enemy countries .. 

. In order to implement the existing legislation to meet the probiems created 
. by our entry into World War II, the First War Powers Act of 1941 was en
acted by Congress and approved by the President on·December 18, 1941. 
Title III of this ActS amended the first sentence of subdivision (b) of Section 
(5) of the Trading .with the Enemy Act of 1917,as amended. This legis

'Iation conferred 	 broad powers upon the' President or any agency he might 
select to deill with the property or interest~. therein of nationals of a foreign 
country during time of ·war.· 

This article in the main relates to cases arising in the New York Field Office of 
tb. Alien Property Custodian. 

t Member of the New York Bar.. Assistant Chief, Estates and Trusts Section, New 
York Field Office of Alien Property Custodian. 

I. Japan, SS STAT. 795 (1941). 50 U. S. C. Ii. App. (Supp. 
796 (1941),50 U. S. C. A. An. (Supp. 1945); Italy, S5 STAT. 797 
App. (Supp. 1945); Bulgaria, 56 STAT. 307. (1942), 50 U. S. C. A. App. (Supp. 1945); 
Hungary, 56 STAT. 307 (1942), 50 U. S.·c. A. App. (Supp. 1945); Rumania, 56 STAT. 
307 (1942), 50 U. S. t. A. App.. (Supp. 1945). 

2. 5S STAT. 839 (1941), 50 U. S. C. ·A. App. § 5 (Supp. 1945). 
3. Ibid. 
•. "Title 111 contains three provisions: (I) Section 5 (b) p. 2305 of the Trading with 

the Enemy Act has been continued down to the present time. The existin~ system of 
foreign property control (commonly known as freezing control) Is based on that sub-. 
division 85 last amended on May " 1940. That subdivision of Section 5 as it is now in effect. 
however. does' not give the broad powers to take, administer, control~ use, liquidate, 
etc., such foreign-owned property that would be given by Section 301 of the bill. At present 
the Government exercises supervision over transactions in foreign property, either by pro
hibiting such transactions or hy pennitting them on condition and under license. It is. 
therefore. a system which can prevent transactions in foreign property prejudicial to 
the best interesls of the United States, but it is not a system wbich can affirmatively 
compel the use and application of foreign property in those interests. 
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On March 11, 1942, .the President of the United States by Executive 
Order No. 90955 established the Office of Alien Property Custodian of the 
United States and on July 6, 1942, this. Executive Order was amended by 
Executive Order No. 9193.6 Section "5" of this Executive Order7 authorized 
the Alien Property Custodian to issue regulations covering the service of 
process or notice upon any person within any designated enemy country or 

. aiJy occupied territory in connection with any court. or administrative action 
or proceeding within the United States. The Custodian was further autho
rized by this Seetion to take measures in connection with representing any 
such person' which, in his discretion, might be in the 
States. 

Procedure Set Up By' the Alien Property. Custodian 

The Alien I;roperty' Custodian, acting pur~uant to the authority of the 
With the Enemy Act, as amended, and Executive Order No. 9193, 

issued General Orders 5,· 6," and 20.10 

"Section 301 remedies that situation hy adding to the existing freezing control, in 
substance, the powerS contained in the Trading with the Enemy Act with respect to 
alien property, extending those powers, and adding a flexibility of controt which ex
perience under th~ original act and the recent e,;perience under freezing control have 

.demonstrated . to be ·advisable. The provisions of Section 301 would permit' tb. estab
lishment of a complete system. of' allen .property treatment. It vests flexible power's in 
the President, operating through such age'ncr or agencies as he might choose, to deal 
with the problems' that surround aUen property or its ownership or control in the 
manner d.eemed· m~st effective in each particular case. In thi,; respect the hm. ~void5 
the rigidity and inflexibility' which characterized the "Alien Property Custodian 'Law 
enacted during the last war." H. R. Com. Rep. No. 1501, 11th Cong., (1941) 6233. 

5. 7 FED. RF.G. 1971 (1942). 
6. 7 Fr.D. R ,.G. 5205 (1942). 

1, "The Alien ProrlCrty CU5todLln i!l; nuthorized to isSue appropriate regulations ~ov
erning the service of process or notice upon any person within any dcsignni'ed enemy 
country or any enemy-occupied territory in ,connection with any court or administrative 
action or proceeding within the United' States. The Alien Property Custodian 'a'so 15 
authorized to take such other and further measures in connection with representing any 
such person in any such action or proceooinJ;t as in his judgment and discrcti()~ is or 
may he in the .interest of the United States. HI a~ a result of aJ).y such action or pro
ceeding, any such person obtains, or is determine(~ to have, an interest in any property 
(including money judgments), such property, less an amount equal to the costs and ex~ 
penses incurred hy the Alien llropcrty Cushl!iian in such action or proceeding, shall be 
subject to the provisions of Executive Order No. 8.389, as amendedl fJr()vidr.d~ ncw('vl!r, 
ihat this shan not be deemed to limit tbe powers of the Alien Property Custodian under 
s~ction 2 of this Order; and provided further, that the Alien Property Custodian may 
vest an amo:;nt. of such property equal to the costs and expenses incurred by the Alien 
Property Custodian in such action or proceeding.1r 

8. 1 FED. REG. 6199 (1942). 
9. Ibid. 
10. S FED. REG: 1180 (943). 

/tfVr::, 
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, General Order S requires all persons, acting' under judicial supervIsion or 
in any court or administrative action or proceeding, to file a report relating 
to property or interest wherein it is reasonably believed tbat a person within 
an enemy country or enemy-occupied territory has an interest. The report 
relating thereto was required to be executed on a form known as APC-S.'! 

General Order 6 relates to the service 6f process or notice upon personi 
,within designated enemy countries and enemy-occupied territory." Certain 
states'· amended their laws to provide for service of process or notice to 
conform with ,the provision of General Order 6. 1n New York, Rule 50 01 
the Rules' of Civil Practice was also amended to provide for service 
the, Custodian, It should be, noted here that the issuance of General. 
6 was designed to aid the courts in meeting the various problems 
abOut by the' declaration of war; however" its provisions are 
not mandatory. The Custodian through this order has 
structive service of process upon persons who, because of war-time conditions, 
are helples.q' to protect their interests in property under the jurisdiction of 
the various courts or administrative bodies in the United States. It has been" 
said that where the Alien Property Custodian does not accept service of 
process on behalf of 'a person within an enemy country or in ~n'emy.occupied 
territory or does not enter an appearance through a designated attorney on 
bis behalf, the court has no jurisdiction of the proceeding, and the interests 
of persons in the res cannot be adjudicated.'" The Custodian has' not ac
cepted service of process nor appeared in proceedings which do not involve 
the property rights of foreign nationals since these matters are entirely outside 
the sphere of his jurisdiction,a ' 

General Order 20 states that certain designated persons such as an Executor, 
Administrator, etc. shall not, pay, transfer or distribute any property.' for 

,the benefit of any person within an enemy country, or enemy-occupied:ter
ritory, unless the Alien Property Custodian has issued' a written consent 
the payment. transfer or 'distribution of said property. The courts, have 

upheld this General Order of, the, :\Iien Property Custodian; ,even 
m the case of a payment to the City Treasurer pursuant to the prov,slons, 
of Section 269 of the Surrogate's Court Act,15 such a consent has been held 

11. Set note 8 sltlll'I'a. 
12. Indiana Acts 194,':\, C. 165; Maryland Laws 1<)43. C.•H; New Jersey Laivs 194.1, 

C, 32; New York Laws 1943, C, 407; Wa,hington Laws 1Q4J. C. 62, 
13. Farmers and Merchants National Bank of Los AnJ!cres v. Superior Court of Los 

Angeles County, 25 Cal, (Id) 842, ISS p, (ld) sn (1945); Cf, Dean v, Nelson, 10 
Wall, 158 (V, S, IS69), 

14. With reference to the jurisdictional problems invol,'ed in such per50nal" actions 
see, Rosenblum v, Rosenbluin, 181 Misc, 78. 42 N, y, S, (Id) ,626 (Sup, Ct. 1943); 
Fengler v, Fengler, lSI Misc, 85: 43 N, y, s, (2d) ,885 (Sup, CL 1943), 

15. This section provides in part as foHows: ICWhere it shaH appear that a leJ!:atee, 
distributee or beneficiary o"f a trust would not have the benefit or use or control of 
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to be necessary.1" 

Designation oj Attorlley hy Ihe Aliell Property Custodian 

The Alien Property Custodian, upon the receipt of process or notice relating 
to 'property ,wherein it appears that a person within enemy-occupied territory 
or a designated enemy country, has or may have an interest, designates' 
an attorney on his staff to appear on behalf of such person in the pending 
action or proceeding in accordance with Section "5" of Executive Order No, 
9193. . 

rn some cases where the Custodian has' designated attorneys to appear on 
behalf of persons within an enemy country or in enemy-occupied territory, 
the courts have misconstrued the effect of such an appearance and in some 
of the reported decisions the courts have incorrectly stated thai. the Alien 
Property Custodian had appeared .in the proceedings, A careful examination 
of the appearances filed of record will disclose, as Surrogate Henderson ,cor
rectly stated in Flaum's ESI!l/C,'" that a designation of'attorney by the Alie'n 
Property Custodian tn appear for a person within an 'enemy Ctluntry or 
enemy-occupied territory did not 'constitute an appearance by the Alien 
Property Custodian as an Executive Officer of the Uniled States, The desig'
nated attorney files his designation and Notice of Appearance on behaif of 
the person within' an enemy country or enemy,occupied territory and his 
appearance continues until the Alien Prnperty Custodian determines that the 
designated attorney's services are no longer essential. It has been held, how
ever, ,that the exercise of this representational function does not preclude an 
attorney's acting under a valid pre-war, power of attorney from continuing 
to represent his client who is in enemy-occupied territory during the time of 
war unless such representation conilicts with the best interests of the United' 

money Of property due him, or where other special drcumslancl!s make it 
appear desirable that such payment should he withheld, the decree may ,direct that 
sllch money or nthllf property he paid il1to the surrogate's court for the benefit of 
such legat<-e, dis,trihutee. beneftciary' of ' a trust or such· person or persons who' may 
thereafter appear to be entitled thereto. Such money or other property so paid intf) 
court shaH be paid out on'y by the special order of the surrogate or pursuant to' the 
jll(lJ?;n1cnt -of a court of competent' juri~diction:' 

16, MiIt.r·, E,t"", I~I Mi"" Ra, 4.1 N, y, S, (2d) 4R5 (Surf. ci. 194.»; Estate of 
Hans Gunnerson, N. V. L. J" O.;:L U). )944. p. 1406, coJ. 2. 

17. The usual form of such designation is: "Pursuant to the authority vested in 
the Alien Property 'Custodian by the Trading with the Enemy Act. as amended, and 
Executive Order No. 9095. as amended. you are hereby designated. appointed and em
flowered to appear for and represent persons (a Person) within enemy
occupied territor}" (within a desiJtnaterl enemy country). in the matter of ~he estate. 
of 1 deceased, a case now pending in the Court, County 
of State of and to take such measures in connection with 
representing such persons (person) as may from time to time be det~rmined ~.by me 
or by my duly authorized representative.') 

IS" 180 Misc. 1025, 42 N, Y. S, (Zd) 5.19 (Surr, CI. 1943). 
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States.'· It has also been held that the designation of. an attorney by the 
Alien Property Custodian cannot be questioned.2' 

This right to designate an attorney to represent persons within a designated 
~emy country was upheld by Surrogate Delehanty in Matter oj Cassola,21 

'when attorneys representing the Swiss Consul General (as protecting power 
acting for the Government of Italy) sought to siay the settlement of an 
estate until the conclusion of war 'and until' the distributees of the decedent 
might have counsel of their own choice: Surrogate Delehanty denied the 

·.motion of 'theattorneys for the Swiss (;ons.ul and upheld ·the. representation 
by the designated attorney of the Alien Property Custodian.· The attorneys 
designated by the Alien Property' Custodian, wherever it was determined 
that communitation with the defendant who was in an enemy-occupied ter
ritory, or a designated enemy-country, ·was necessary, have applied for and 
obtained stays of the actions until a reasonable time after. the termination 
of hostilitici.22 These decisions have been' in conformity with the leading 
case of Watts, Watts & Co. v. Unione Astriaca di Navigazione.28 

The designating of attorneys by 'the Alien. Property Custodian has aided 
the courts in jurisdictional matters and their active participation in the pro
ceedings have permitted a proper adjudication of the rights of all interested 
parties.. Mention of a few cast'S will ser..,e to indicate how the attorney 
designated by th~ Alien Property Custodian has actively assisted in protecting 
the property rights of persons, in enemy~r enemy-occupied countries, who 
have been unabie to protect their interests. In Cassola's Eslate,2'. the desig
nated attorney on behalf of the' distributees in Italy, opposed a claim by the 
€olumbus Hospital of a gift causa mOl'tis. It was claimed that currency, 
bonds, a commercial bank book and a statement of a brokerage account had 
been. the subject of a gift by the decedent' through the medium of the de
livery of the keys to .a box in his home. Surrogate Delehanty, while ruling 

19. In the Matter 01 Renard. 179' Mis~. 885, 39 N. Y. S. (2d) 968 (Surr. CL 1943); 
In ,. Chapal's Estate, 182 Misc. 402, 45 N. Y. S. (2d) 231 (SUT'. Ct. 1943). 

20. I .. " Schultz''; Estale, '180 Misc. 1013, 1024, 42 N. Y. S. (2d) 537, 538 (Surr. Ct 
1943), Ihe (ourt said: "Perlorce the Trading with the Enemy Act.. and the Executive 
Orders the court and the parties must permit the appearance 01 the attorney designated to 
appear in Ihe proceedinR by the Alien Property Custodian. The rigbts which may enure 
10 the benent· of the nation must be' protected and the authority 01 the agency' estab
lished by the Congress to int~rvene lor the protection' 01 the national rights is in
dubitable. In no event could tbe appearance 01 the attorney ,ror tbe Alien Property 
Custodian be stricken out since on the face of the record there fIlay be an interest in . 
tbe assets of deceased on the part of persons residing in enemy-O((upird territory." 
Also see Petscheck v. American Enka Corp., 182 Misc. 503, 49 N. Y. S. (2d) 49 (Sup. 
Ct. 1944). 

21: uri Misc. 66, 47 N. Y. S. (2d) 90 (Surr. Ct 1944). 
22. Metzger v. Credit Indu•. d'Alsace et de Lorraine, N. Y. 

239. col. I; Geismar v. Bellamy, ISO' Misc. 1018,.44 N. Y. S. (Id) 
23. 248 U. ·S. 9 (1918). 
24. 183 Misc. 366, 47 N. Y. S. (2d) 90 (Surr.. Ct. 1944). 

L. J. Aug. 4, 1943. p. 
576 (Sup. Ct. 1943).. 
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in favor of the Columbus. Hospital on the currency. and the bonds, upheld 
the contention by the designated attorney that a commercial' bank book and 
a statement of a brokerage account could not be the subject of delivery by 
the mere transfer of the keys to the 'box containing these items.' In Graud's 
Estate,.' a claim was made by a ~uardian for an infant that an instrument 
executed by the absentee constituted a gift under the Laws of Latvia but 
the Surrogate decided in favor of the designated attorrley of the Alien Prop
erty Custodian and the Special Guardian for the absentee and held that 
the instrument did not constitute any evidence of a gift by the absentee 
to the infant. In Matter 'oj Lacltat,26 the late Surrogate Foley upheld the 
contention of the designated attorney who opposed the 'probate of the .will 
upon the ground that the testatrix did not have testamentary capacity and 
that the instrument produced was e:o;ecuted· as a result of undue influence. 
A similar contention by the designated attorney' in the Estate oj Bertlta, 

.MarT resulted in the denial of iprobateto a proposed last will and testament. 
because of undue influence .. In -the Matter oj Andrevitclt,28 Surrogate Howell 
upheld the contention of the designated attorney that the Socialist Labor 
Party, being an unincorporated association, was not the proper beneficiary 
of a bequest. In Matter oj Berkel;o it was contended that a certain' para
graph of the will constituted a trust. The attorney designated by the Alien 
Property Custodian opposed such interpretation and contended that the tes
tatrix intended an outright' legacy. The position of the designated attorney' 

. was upheld. by Surrogate Savarese of Queens County. Surrogate Griffiths 
of Westchester County, in Matter oj George Antoni,·o ruled that a' trust 
for the· benefit of the widows and orphans of Neupfalz, Phinpfalz, Germany, 
was a valid charitable trus.1. This interpretation was advocated by the desig
nated attorney and the New York Attorney General. 

There .are, of course, a great many cases which have been unreported in· 
the State of New York ·in which the 'designated attorneys have performed 
services of inestimable value to persons in enemy-occupied territory and in 
enemy countries."' The activities of the designated attorneys reflected in 
the Ne~ York decisions cited above have been carrried out extensively 
throughout the forty-eigh~ states.S2 

25. - Misc: -, 43 N. Y. ,S. (2d) 80J (Surr. Ct. 1943). 

26.' 184 Misc. 486, 492, 52 N. Y. S. (ld) 445. ~50 (Sun. Ct. 1944). 

27. 184 Misc. 336, 55 N. Y. S. (2d) 40i (Sur•. Ct. 1944). 
28. - Misc. -, 57 N_ Y. S. (2d) 86 (Surr. Ct. 1945). 
29. 184 Misc. 711, 55 N. Y. S. (1d) 279 (Surr. CL (944). 
30. N. Y. L L March 4, 1946, p. ~69, col. 3. . 
31. Additional ('~s involving the representational functions of the Alien Pr~ptrty 

Custodian's Office in ihis State will be lound' in the E,tat. of Anna Downer, N. Y. L. L 
February 16, 1945, p. 637, col. I; Estate' of Louis Ravasi, N. Y. I .. r, April 20, 1945, 
p. I~03, col. 2; I" re Morland's .E5tate, 184 Misc. 439, 55 N. Y. S. (ld) 914 (Surr. Ct. 
1944). 

32. -A rew representative cases outside this jurisdiction in which' the designated 'at~ 

http:states.S2
http:1018,.44
http:Navigazione.28
http:hostilitici.22
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Vesting Properly 

The Alien Property Custodian, in World War I, seized property by serving 
a demand upon the person holding property owned by the enemy, During 

'World War II a different procedure has been followed by reason of Paragraph 
'.'2" of Executive Order No. 9193."3 This provision -gives.to the Alien Prop
erty Custodian tH'e power to vest property which is under jiidicial super
vision." This power is not limited but is all inclusive.' This has recently 
been settled by the Supreme Court of the United States hi Markham v. 
CabelP5 in which the Court said: " ... these authorizations carried power 
to issue regUlations particularly in connection witli the vesting of property 
as was done by the vesting orders in this case. The Alien Property Cus
todian in taldng over the administration of the Trading' with the Enemy 
Act is entitled to the full scope of its permanent provisions wliether found 
in Section 5 (b) 'or Section 9 (a) or elsewhere." " '. 

If the Custo(:fian deems It necessary in the natiorial interest, he is au tho
. dzed and empowered to take any action including the vesting or property. 
The Custodian. howev{'r. has not (under Section '2 (f)' of Executive Order 
9193) vested property ~f persons within enemy-occupied territory. except in 
certain isolated cases where vesting was necessary in order. to' protect the 
property interests of such persons.'· 

There are two of vesting orders executed by the Alien Property 
Custodian: 

I. an "all right, title and 
2. a rcs vesting. 

The first type, or an "all 
United Sta'tes of America 
property, wliile by the' second 

. 
interest" vesting. and 

title and interest" vesting, transfers to the. 
title the designated national had in the 

tyre, or res vesting, the Custodian vests the 

torneys' actIVIties resulted in the ultimate award of property to 'the foreign national 
which, hut for these services) would not have been distribute4 to him, are: Allen v. 
Muurowski, 317 MasS. 218, 57 N. E. (20) 544 (1944); Estate of Christina I.ouise 
Petersen (Sup. Ct, South Dakota .1946); Estate of Nielsen, - ·Mont. 165 P. (2d) 
792 (1946). 

33. 7 FED. REG. SZ05 (1942). 

34. "Th~ Alirn' Propert)· Custodian is ;'Iulhori",('d and empowereo tc! take such action 
as he deems necessary in tilt national intercst, including. btlt not limited to, the power 
to direct. manage, supervise, control or vest. with respect to: (f) any propertyif •••

of any nature whatsoever which is in the process of administration by any person acting 
under ;udicial supervision or which is in partition,' libel. condemnation -or other similar 
procecdin~5, and which is payablt or deliv('raMt" to, or claimed by. a designated enemy 
country or national thereof. H 

35. 325 U. S, 841 (1945). 

36. Under a bill which became public law on March 8. 1946 (Public Law 322. 19th 
Congress) a new Section 32 was added to the Trading wilh the Enemy Act. This new Sec'. 
tion authonz~s the President for such officer or agency as he may designate to restore sdud 
property to persons who were not citizens of ene'my countries and who were not hostile 
to the United Slates. . 
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property itself. Justice Pecora, in Stern v. Newton,3' wrote a very compre
hensive opinion and analyzed the difference between an "all right, title and 
interest" vestiIig and a' rcs vesting. The 'learned Justice upheld the right 
of the Alien Property Custodian to immediate possession of the property 
by reason of his' res vesting order. 

The 'Alien Property Custodian has set up an administrative process whereby 
. a person. who is not a national of a designated enemy country, may file a 

Claim with the Alien Pior.erty Custodian. Such. a person by filing a form 
known as APC,I with the Alien Property Custodian has" an opportunity to 
have· his claim determined administratively at a hearing belorethe Vested 

Claims .Committee. The Committee, after such a hearing, may 
deiermine· that the claim should be allowed. Its determinations are subject, 
however, to the ultimate decision (II the Custodial) and appeals can he taken 
In Ihe Custodian from the COIn111illec's dedsion!t Procedure !Jc'forc the 
Vested Property Claims Committee is governed by regulation." The 
of vested property is an act performed solely by the Custodian .. A 
may, in the first instance, ·without a hearing befdre the Vested Property 
Claims. ,Collimittee or after a claim is rejected, hrin!( an action in the Dis
trict Court of the United States under Section 9 (a) of the' Trading with 
the Enemy· Act as amended.ao demanding that the Alien Property Custodian 
return his property. In Markham t'. Cabell;o the United States Supreme 
Court has upheld· this right of the claimant to bring'such an action: 

Vesting Orders by the Alien Prope~ty, Custodian have. also - been upheld 
by the state courts. The late Surro!(ate Foley, in Matter oj 'Reiner," wr,ote: 

each of these legat~cs ,'.,Ied indefeasibly in her upon the death 
with payment only postponed under certain stated conditions. 

Custodian has succeeded.lo all the rights in the property 
was cnt.itlcd 'aF completely as if by . conveyan'ce, transfer 

or assignmene. 

The same great jurist again gave full recognition to the Alien Property Cus
todian's vestirig order in Matter oj Dieudomlc·a where the court held that 

Alien 

in 

['roperty. Custodian acquired by'virtue of the' vesting order all 
title and interest of the life tenant and the other alien beneficiaries 

'-44 


3;. - Misc. -'..19 N. Y. S. (2d) 593 (Sup. Ct. 1943). 


38. 8 Fm. REG. 16709 (1943) . 

.19, % STAT, 839 (1941), 50 U. S. C. A. (Su!,!,. 1945), 

40...US U.S.. R47' (1945). . 

41. Misc. 44 N, y, S, (2<1) 2R2 (Surr. CL 194.1): 
42. Citing Commercial Trust Co, of N.· J. v. Miller, 262 U. S. 51, 56 (1923). 

4; Misc. -, 53 N. Y. S. Uti) S6 (Sun. CI. 1945). 


44. Citin~ the TT3ding With the ~:nemy Act. §§ 5 and 7; First War Power' Act of 
1041, § 616; ~:xecutive Order 9095:.s ameoded; Woodson v. Deutsche G. & S. S. V. 

-·Ro",si.r. 	 292 U. S. 449 (1934); Centrol Union' Trust Co. v. 'Gar"an, 254' U. S. 554 

11911); Miller v. I.autenbcr~, 139 N. Y. 1.12, 145 N. E. 907 (1924); Maller of Bendil, 

http:succeeded.lo
http:amended.ao
http:gives.to
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In those cases where it is established that a person within enemy-occupied 
territory has an interest in property under judicial supervision and the Cus
todian has determined not to vest such property, attorneys and fiduciaries 
have been requested to provide in their decrees, judgments and orders that 
the property be placed in the City or County Treasurer's Office pursuant to 
Section 269 of the Surrogate's Court Act'· until the further order of the 
court, or in a blocked account pursuant to Executive Order No. 8389, as 
amended. Section 269 of the Surrogate's Court Act, has been very helpful 
in this respect and the late Surrogate Foley, in Matter oj AlexandroD,4G 
analyzes the reasons for its enactment by the New York legislature, 

Discontinuance oj Refn'esentation by the Alien Property Custodian oj 
- - Persons Within Liberated, Areas. 

It has always been the aim of the Office of the Alien Property Custodian 
to restore the normal procedure of the courts wherever possible and to this 
end the Alien Property Custodian has issued three press releases with re
spect to his determination as to persons who were no longer "designated 
nationals" within the meaning of General Orders Sand 6. The first release 
was issued on October 20, 1944 and the Alien Property Custodian determined 
that persons within tlie territory of the Union of Soviet SociaJij!t Republics, 
as recognized by the United States on September 1, 1939, were no longer 
to 'be considered "designated nationals" becauSe the territory described had 
been liberated from enemy forces, and because pOstal and other communi
cations with persons within such territory had been restored. In this release 
it was emphasized that the attorneys designated by the Alien Property Cus
todian to represent such persons would continue to do so until the court 
recognized a duly authorized representative to appear for such persons, 

The second press release was issued on March 1, 1945 and to the same 
effect as the October 20, 1944 release, the Custodian determined that 'persons 
within Belgium: Estonia, Finland, France, Latvia, Lithuania and Poland, not 
including the provinces of Pomorze and Katowice, were no longer to be con
sidered as "designated nationals." The third press release was issued on June 
7, 1945 and the Custodian determined that, effective on July 1, 1945, per
sons withiri _ Albania, Czechslovakiil, Denmark, Greece, Luxemburg, The 
Netherlands, Norway, Jugoslavia and the Provinces of Pomorze and Katowice 
of Poland, were no longer to be considered "designated nationals." 

'The Alien Property Custodian is presently accepting service on behalf of 
persons within Austria, Germany and Japan and citizens and subjects of 
Germany and Japan who are within Bulgaria, Hungary, Italy or Rumania. 
General Orders 5, 6 and 20 no longer apply to persons who are not citizens 
or subjects of Germany or Japan within Bulgaria, Hungary, Italy 'or Ru

214 API>, Oiv. 446, 212 N. V. Supp. 526 (1st Oep't 1925); Matter of Sielck.n. 167 Misc, 
327. 3 N. V. S, (2d) 793 (Surr. Ct. 1938); Matler of Littman, 176 Misc. 679, 28 
N, V. S, (2dl 458 (Surr. Ct. 1941), 

45. S.. note IS m#o, 
46. 183 Misc. 95, 47 N, V. S. (2d) 334 (Surr, Ct. 1944), 
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mania in any court or administrative action or proceeding within the United 

States originally initiated or commenced _after, April IS, 1946." 


Vesting oj Costs and Expenses' 

The Alien I'roperty Custodian has established a procedure whereby he may 

be reimbursed for his -actual costs and -expenses for representing person's 

within enemy-occupied territory where as a result of such representation 

these persons are determined to have an interest in property under judicial 

supervision. The Custodian's authority for 'this procedure is Paragraph "S" 


rof Executive Order No. 9193.48 The courts, asa whole, have recognized 

this, authority and have signed decrees and orders directing the fiduciaries 

to pay to the Alien Property Custodian 'his costs and expenses upon the is

suance and filing of his vesting 'order. The designated. attorneys have filed 

affidavits with the various courts setting forth what costs and expenses the 

Alien Property Custodian has incurred in the action or proceeding in those 


. matters where a vesting order has not issued. It must be. realized that some 

delay is encountered because of the administrative procedure involved imd 

it is not possible to have all vesting orders issued in time to have the number 


- and the amount inserted in the decree or order. 

Conclusion 
The Office of the Alien Property Custodian has been a distinct aid to' all 


the courts durin!,: World War TT because of the procedure set up whereby 

designated attorneys represent persons within designated enemy countries and 

enemy-occupied territory. Jurisdictional defects have been remedied, the 

rourts, have functioned without, too much delay, the interests of persons rcn

dered helpless by war have been protected, excessive fees and costs have 

be!'n held to a minimum and_ the cost to the United States taxpayer has 

been almost nil. And how has this been accomplished? There is a simple 

answer. The Office of the Alien' Property Custodian from its beginning has 

sought ,and given cooperation to both court and attorney, The Bench and 

Bar, in turn, have given to the Alien Property Custodian's Office their 

fullest co--operationand understanding. 


The statement'· by the Deputy Alien Property Custodian, Francis J. Mc

, N amara, expresses this aim: 

"His the desire of the Alien Property Custodian to so administer his office as 

-to aid in the orderly disposition of all Pending court or administrative actions 

of proceedings involving the property or interests of persons in an enemy country" 

or enemy-occupied territory, If he has succeeded 

it has heen due -to the patience ,and willingness of 

assist him, 


47; 67 FEU. REG. 3579-3581 (1946), 
48. This paragraph provides in part as fonows: u. . . and provided further, that 


the AUen Property Custodian may vest an amount of such property equal to the costs 

and expenses incurred by the Alien Property 'Custodian in such action or proceeding." 

7 FEO. RID, 5205, 5206 (1942). ' 

49, Address' to Amer: Bar Ass'n. Chicago, 111. 1943. 
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,:(;·;;fr.NCREASING public aU.ntion is being focused. on 
. ::::>~::,·t prablemsof economic defeu.se as a part of the total 

:~:~'. 'Y)rogram of 0111' national defense efron.. Although less 
{~i' ;:}~atie and stirring than :military aetion, a sotllld 
:;~::,~':aDd far·rea.chlng policy in the eeonomie and fin811clal 
f'::~ will pial a 'i'ital role in the we&keuiu&, and ulti. 

·S;::·Fm:ate d~re&t of the &ggreS1JOr nations.. 
. ,,::.. ':~,,' 
;"', ...... It may take us maDy· months to whip intt> shape 

· . au efFect}.-e army and to inCJ'E'a.~e our production of 
· war materials enough to ~omt the real anenal of 
· GeIDocrac,.. On. the economic def('lISe front, ho'»oYer, 
. there n~ be no period of preparation prelimillary to 
.major action. We are prtpared now. We are equipped 

:a~o~~ the most p.o'verfw eeoQOmic weapons in 

Foreip flUlds coDtrol. orfrec.ziDg eontrol as it is 
lDoJ'e popularly called. is ODe of the JDost impOrt.ult 

: ' -raments wbich this country can. employ ill its 
.'~nomic deteDSe. This cOlltrol in eft'eet aubjects to 

l' .:t~tioD and scrutiny aU transactions in. which 
..blOCked cOllDtria or their natio.Dals baTe lUI)' type J)f 
·.bttetest. The ooDtrol aleo has tho.se demeQta of speed' 
tlJ:Id .6ulbility that make possible the immediate execu· 
tion of economic program in the furthuUC4t of thia 
Govenmu!llt·. foreign policy-

History 
F~ COQuol was tl.r...t inatitl.l.ted. a year an.d .. 
~ liQ wben. the ~er.lZl&QSinvaded Norway aDd DeD
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fit EDWARD H. FOLEY, lr. 

~f!' General Counsel for the Treasury Deparrment . 
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l.C<;'Ii'" ----_._-~rr 

Address delivered before lhe Com:m.iltec on In.nl.rance Lzw 
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Lincoln Hotel. Indianapolis. Indiana 

Sepl.em.ber 29,1941 

mark. On that day the''PNsidelit;:bl' E.r:ecutiv~! . 

prohibited transaetiou in~ol~Notw,~~:; 

ish propert.y· u:cept u.:: auth~fized);~::~~;~~7$. 

of·the T.re8SIlry. Tbere8.f~rt}as.:.o~ef:~untti~L" ...l 


. io\'aded or subjected. to the .• a~miiiati().!f·o~f.&ggr'~i~.:i; 
powers, freezing eoutnll waS Dlade appij~~e';to;(fIi_t'i, 

. . 
On .TUlle 14. 1941; a iAast: ·im~rlaD.'t:t.XteUi6i(9f;}i?: 

freez:iag control tOok piaci ~remajnint·:C6i1Jith."88't;:~S: r 
of (!onUnentsJ EurQpe mc:ludiilg Ger.mlihy '&JidT~t~~fi~:~:~/,,:,;l~, 
were brought under the control Thi$ ,stepch&tige,~;.:td~:i:j[ 
the emphasis of freezing contrOl .from· a -deienmve: 'r;X;im: 
we8poD primarilymteDded to protect the propertt:Of.<'.\>fU' 
i.D"..ded conntries, to a frmkly .aggr~ive".weiapOD .. ':;7/'/·':~ 

aga~ .the Axi.1. :'.'":,, • '", •. : . .: ;...;,.~,.. :;, .,.:~:i~~ >!:i~bt;;: 
On July 26,i9Q,. whiD.· ..J'apa.n:.ove:~:nm: .In:~,.:":,:;;,,•.:,,;!.:.

'. • ,~' ,', . . "'~'~""';''-''J.,I.,.(. 

Ch' '....- 'cOntrol waa ..1nvoPd.·....;-;....... '·iJap¢~·:,. "'"."".;.,,' .:' 

lIl1; ~ : . .' ~ ;',t'''' ',~' ~,' f,,~~[:: th' . '.' ,~!.~~' ::.~. 

pubJiGisbeC:oming:~O'.i~:w&re.~t,' ,~,~~, :r.~ 
of freezhi eontioi i)h 'JqUihAS'prOvedJo::be:tb:e~~" 

. . g .' ,~·ICtf·;·· 'llicli'ws"Ci>uttf . 

:;;;:~~~~i:"J';;;1~;§;j

~·~·Ust·'PioC1iimatioD/lOtethetwiih:Gf:rHit.il1.ItUl·.:.;?\<rii-'.;, 
'ing~ .~ ~•. 1dd,'.Pabtk~·~:·:~,:.:' ., ;'~!~:~;l;~}r
admiIIisltallOl) of fteeIiIIg.• CODtrOI ve .,p~, "'. ,'. ,., p' .":.;",;~;!;:,,,r. 

~\~~~~~~";~~~

Depal'tlDlllt sn Washizj'gtou. ·AD pUblic ~ . >... ' '." ":':"",,;; 

!1«1 '!h the' Ftiilcril 'RiPtIir ·but·arc. ifjeiribUttid ~"'~··:;;:;;'·i:":·;~ 
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; "l:·:;:·~';"" ;.: .~ jet taken to eurblapanese aggremdon. At the same 
, '. .,,: ': tiiDe freezing control was extended to China at the 

~":'" speclne ieques't of Generalissimo Chiang XIi-shek in 
order to issist China in the control of its economy and 

:tji:;cSrderto prevent Japa:n from uaing the occupied 
areas in Cbina as a loop-hole for evadhlgour freezing 

, control 

On July 17, 1941, a step of a somewhat different 
:, :.... cider was taken. The President authorized theiasu· , 

&D.ce. of The proe1aimed List of Certain BlOeked Na." 
, '" .tionals. This List, better known IS, the black list, 
.. ,'Contains the names Of about two tho1lS&Dd persona and 
:, . '. firma in th~ American republics 'whose activities this, 
.;... . '. Government believes are unfriendly to the interests, 
1';, . of the, United States and hemispheric defense. From 
i.:'. .time to time names have been added to and deleted 
:~:: : ' ,; from the list The. black list haa, the dect of enenciing 
'. 	 the freezinC eontrol to the listed persons and 4rms 

and treatiJIg them for all purposes 'as though they' 
were nationals of Ger.many or It&ly. 

Legal
. . :;::.:·:: ... ;r~· . :.: .:-i,:,;:,. . .. .Aspects. 
·~';:'·':>';:·::"';::"::\The:·freez.u:.g.'eSntrolorderis based on a seetion of 
:;:.. :~·..:·..'·;.~::191i:T:rad.mg>with ~ ,EnelIl7 .lela 'ThisseetioD 
;:i:.',:,':;'~~.~n'held.~tutioD&l'by the Supreme Court of 

:,: ,::' ,,::~~,;t:Jf?i~, S~tes,3" Apart from the itatutory provi
.' '.. :, :BiOli8,<·the"President, jlossesses powers conferred upon 
.' ' " . :him'direCtly by the COllBtitution. Some aspects of tbese 
, ,.·:,prem,deiltiiil· po-e.rs, . including his power' to control 
," ':'~' .: fo~igDiril&tiOllS, '1 ezpect to discuss tomorrow belOTe 
.':. ". ,::)118: Muliicl.p81'-liaw ,Section.' , 

',. '. '. ", '" ". " ,,: ,," ' 
~':.' :;::~,: h,: :f,i~~~\" to;~~touf ·that the legality of. freezing ;:.: <".:~n~~ I1a.S .n()t ;been ehalleqed·in my court or, for 
,;.:,,:,: :,,:that;ma~('by ~oj)eappeazing before tbeDepart
'::',,; .~. m~u~.::F))e~etbat .this is, due not, merely to the 
:·:::".,:·.. ·:CC>3:D.F~-rene88. of. the underlyi.ngauthority but 
.. ,:-tothe ·W:ic1e8pread·:irVti.'riiothetio ~-a"~-""A~;"'- :b" th 
', .., ".,' . ...,-- .......jiDlAU......... Y e


::," ,'. ';.' publicoft.hep~ ana aiiDi'of' .: ..' . '.' .' .. '" '. " " ' .."'.", ~co:ntrol&1ld
,' ...i,:tb.e.:me~.~pl01ed udta,idmirditratiou.; . :: :. ...., 
'; ',: "~":, :' '.' . ,r':,:,~ ',.:;,' . ,:., ',' ',,', :.".,,: . 
>:, ~,:,·,:,:;·~·,~::cOntrol'Oider.·dOOs.'l1ot ~;-ibe .'WeStern Hemispbere to maintain their war effort, to 
:.": .. ', .l»O"'~·'\>~',~'~~:~ent 1>7 tlie.ttatute.';h 'View 'rrtre:ncthen their economic and :8neeial position, and::- <, :·~:'(:.:;i~~::'5'(~rdf':~;-~'~idi'the' ,'" ,:'" .: ..... ~;:l':': . ·toaequil'e those vital and strategie 'materials both here 

,.·;.",:·~·:6,:~9t(;:~.~~;:~Stilt;".1s;·965;,48"st:l~~~ ':'8iid abroad which are urgently needed by our country 

:'.''::¥'~jilg~~~i~~,~;~tf~;;·.;~;~ .~ :Other frieodiyCOUlltries. . f th 
':':"';' ',.' v.~~~n.::n935F2i}4 ti'.'S;'317':.p;' ',,;fJ" ':' '. Loasof these dollar assets and the inability 0 e·' 

. 

.~,:,:,,:.:..·\1~35):.2M:U';S;;.I3O·'C~·' rr~w"":!-"': ~,~tGUl. A:z:is to acqul-re otb"'r dollar _.,."AU have cweatly inl· 
i.i;." ...:;~)J1Y~:1~36):S"lt;:~ U6"167';;O"m...l;._u.J~;.~!~. D. 	 .. -- 11

:"" ;',::, , :~D;'~~ A ,~·t·· RIll'.' i.e..; , , ' iJ: 'U'OWI" 'Fif0'll.i.paked the ability of the Axis powers to finance pr~

; i :i: ! : ~~~:;~;"::<~ :~."a" Uoc;~:A.:2.il~)}3.,F~ ': ,(?4>. pag.,ada, sabotage,' and other subversive aeti,vities

,:\':." , ,.: ,:'III,*CO"Co. ";""F,din.l'lt' ' .' .' •. ,"" . 679.. 'Brifi.iA,.Ariiurtt.,. 

111, 


': :','.: ~:~:::(~'>;~:.lOS F.(2d)9357=:r:=~.to !i.:.~i39s,1J~',JI'.~.h.~,.·~~~ed s~: and in other areas of strategIC

',:!,,:,·i::.:.·," ,'" " ,., .-~:.-." unpo&lQU.eeto, COUAtry. 

:;U. ::::.;., :..:. :.. , '.' 	 "', :'.:' .. '.:, :',' :"2 
,', ~ .~ ~ .:. . " 


~ :~ ..," ." . ".~.' .,.....

"'.. '. ", 

oftbe iuterrelationships which have long existed. he· t ' 
tween certain persons and concerns in this country 8Jld]. . 
foreign interests Bnd in view of thechangi~g nature of 1 
the economic problems to be met from time to ~ime, it ia;~ , 
indeed fortunate' that the authority vested, in the':' 
President is sufficiently br~ad to permit him to apply :i 
the freezing ~ontrol as the situation currently requires, .~ 

. .~ 
.~ 

Purposes; 
The application of freex.ing co~trol to an inerea.s. ~ 


ingly 'larger area of the world has greatly in(!reased i 

the effectiveness of the control. ' ~ 
:i

,1 

When the control was fust,invokedit '\Vas regarded ~ 
as a means of insuring that the Danish aud Norwegian. ; 
owned property in this country would uO,t fall into the :.i, 

hands of Gernlany. The Government also regarded ~., 
itself as owing a responsibility to those persons who ~ 

'.' 
placed t~eir a.c;sets here out of confidence, in our ,,~,,"'~,'.: 

strength 'and fairness. Freezing control also minimized 
the liabilities of Americ:l8ll banks and otherS against .t: 
the assertion of conflicting claims to property arising :\J~. ' . 
out of invasion and other revolutionary changes in the 0t. 
over-run cOUDtrlesof Europe. 	 :.:; 

;;~, 

Not only was it necessary to protect property in .~;~" 


this C!ountry belonging to. the invaded areas; it was ..!~: 

.also necessary to prevent the Axis powers from reali!- .,/}, . 
ing the full benefits of large amounts of securities and :;:,~: 
ot~r assets which they hed looted in the invaded ;:X· 
countries. To this end controls were established over) 
the importation' into the United States of securities. %.:' 
di&lJlonds, painti:ngs, and other valuable assets whieh :j., 
had fallen into Axis bands. :~ 


::~ . 

Had we Dot imposed freezing control, we 'Would j. 


not only have failed in our responsibilities to owners :: 

of &even billion dollars of fundS in this country, but·" 

we 'Would ha-re permitted. the AxiS C!ountfies to have 

used these billiOllS ol dollars to their O1\-n very con' 	 d'
'siderable advantaie. With such fUnds the Axis coul 

have: drawn OIl ourresourees and the resources of the , 


http:F.(2d)9357=:r:=~.to
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'", " r.haqe. It ,is the most sought after medium in the 
, , : md for payment for goods and services. TheBU.b

" 

.,. 

.; ·i·: 
.": 
" . 
, ' 

. ,"', , 
, 't'

",. , 

~~~NT ~U~LIC INFO. 

'. Freezing control ba.c; pre"en ted the A~ countries 
ud their satellites from using the ,ot\ merl~a.n; dollar. 

~ . d American banking ADd financial fa~llitles,. for 
:mmereial and other activities in tbe United States 
and other parts of the world. ' The A~erjcan dollar 

'today is the strongest, medium of international ex

jeetion to licensing of all dollar tr&DaaetioD.S in which 
" Axis countries are directly or indirectly iDtere:sted 
hal Iflectively curtailed Axis Ullie throughout tbe world 
ohlll dollar as a medium of payment. 

In cOnsidel'inc the effectiTeness of freezing control, 
dnot'be misled by the fact that the aggressor nations 
ha'VllllO-aght to retaliate' against Ameriean-oned prop
erty abroad. American-owned property in the bj,i 
eountriu, as wen as in other European countries. in 
most eases was largely gh·eD. up 1$ lost before free2iDg 
Control was instituted.. Germany, throuch a rradual 
aystem of Con6scation and control, left American. own· 
en; of property with little m01."ethau a, &hell of title. 
aeiriDg for German. purposes the operating use of the 
~erican-oWDed property abroad. Moreover, German,. 
by seizbit .A.meriean-owued assets abroad can Dot com
pe!lIJa&e itself for the dollars which tnrmaoy hoped to 
aeqme as & fruit of her conquest. These ,AmericaD
oWDed assets mEurope ,,"ill not help GermillY buy 
coods and services throughout the world as Germany 
IfouJ.d have been able to do had, we allowed her to 
acquire title to illy substantial part of the $i billion. 
of !Illopean-OWDed assets in this countr;y. " 

F1'ee2:iJ:lC coAtrol hunot beel'lcon.6.ned to the 
tegulation of banking a.nd financial transaetioD$. It 
&lao is III instrument for controlling all imports and ' 
exports between the United' States 8.D.d the blocked 
llOuntrie8. . 

. .' . 

Paralleliug the lease-Jend aidwbich ~. &1're~~" 
iDg to those eo1mtrieB whosedefeDSe· is "'1italhu.;:'lIie:;'~ 
defense of the UDited Stat.es,. OUl,Goy,Iftl-~~.,.iR<iilll 
the mediulJl of freezing ~tro.l, ~ _iJJt",:6mliie.ti· 
actioD ill. the economic &1~':to .. bn'U:b!r 

~ .ccmtrol has been emJl~~t4' 
those neutral European cotmtries' '. 'ft,'..,'l....i..lilO., 


their proxiIrrlty to the 'Am pCiW8l'5,"haw 

qaently compelled against their :will 

, • fronts" for O~tiODS in the EICOII.ormc ' 

field. By the utension ~f' .C9l~~:j 


ulltral conntri-. i~ has :,~D.. POS~bJl~; 

the neutral ~~trieS t;I:) : '~,~:JJ~Ii~~ 

actious for their' G~:~', ,: ~ , ,,~,)),,~~:e:'~~f:P 

0{ suu CO'GIltries, ,~,).~ 


powers behind. which Asis'act;,j,v'l~r;J;zUt.Y.;}:~~ 

The pneral, li,ce.,es. tA&~,~;;JK'10,"'""'"'";,.....",,..""'_ 

COl1lltries are eooditiou.ed~OIl'.tJu,',:e!ffecri;i.li(c~ 

. of the guaranty ~f the'~tru~' . " . 
will Aot be used. as a ~ for; ~ 
desired trSDSactions. ' ",,'. " ,F~" ::;:', >;, 
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.::t.·:~ps must be dealt with in ~ mauer w~ch 
, .' ~.;notdest:roy legit1m&te Amer1ca.n ~terests. A~on 

'.:. '~. ~lltinue to be taken to solve this problem.. . 

. ~?~ :';i'he free!iJlg order and regulatioDS provide ample 
'iailllititui for requiring reports and..making mvesti ..... 
liim8 to asnre the effective fmlctioJililg of the pro

. ~ "We are now engaged in taltiq a complete and 
~~prehensivi Census of every ccmceinble type . of 

.. '. . ~~~1tIi.oWD.ea prol'ert.Y within the United States, irre
:;r :' ..~~ of whether the owner of sueh properly has 
: • '. ~~' bloek~ under the freezing order. This ce13S'IlS 
.. '. ~'·prea.ise data as to the identity of the foreign 

. ; ~ieiests .and the nature and loeation. of the property. 
.; :We an~cipate th&t the ee:csus will be an invaluable 

, . , . ~;.~··~eeti.vely ~ out the ~asp~ of the 
" ,. \ ~1'9Jr~~ ~~oh I have dise1l888d and Ul 8ISIlIlIlg tPe 
, ~,: "e.9~ple~e protection of American interests as we1l as of 

.. ' . ' . ~dlr foreign interests. . 
">(:.. • l1li::'" -'''.'' • • 

. ': . .~'o:.;..; 0D.e aspect of freezing control that I should J1Ot. 

. : . ~t'· is itS usefulness as a mechall;sm throu,h whiGh 


" ; " - maT: provide assistance to friendly COlIDtrie& in their 

. regulation of 1lna.nee and trade. As I indicated, 

;g:5'li~inR' controlw8S applied to Ohina at the speci;fie 
:b'n'lm:~:Jt ,Gene:talissimo ChiaDg K)d-ahek. This aetion 

rG:oveni.rilent; in,eon.iu,ctionwith the· British 
~~~ltQb: :18'·, lmineasurab1y:, 1treDgthe.tW1g Ohma's 
""'-"LW.....<'_· ...""(........ _ ....., :and ,retain muCh: needed. foreign u:

, 

ministration' of freezixJ.a control presents dit1iCul.ti~~:· 

. ~'r
The Trea.sury haa constantly sought and adopt~}t' 


methods for simplifying the licensiugprocedure an!! ~ 

. the issu811ee, of rulings and other information emr 

questiO'l1S of public interest. , V . 

:', 
• #' 

Polier, questio:Ps arising under freezing control aze ~j 
considered by an interdepartmental committee consist. ~.' 
fng of represen.tatives of State,. Trea.sury, and Justice .'.. 
Departments. LlaisoJl is maintained with the recently .; 

. created EGO!l.omie Defense Board on which the State, > 

Treastlry, and. Justice Departments arerepreseDted. ". 
Aet:i'rities of freezing control aze also coordiDated with ; 
the fun.~tiOIl8 of Other departmen:ts 8lld agencies of 
the Government. 

The Treasury has sought to give a'ppliC8Jlts and 
their counsel full opportunity to present their 'ease to 
the Department, both. ora1J1 and. in writing, and to 
insure the dispOSition of applications on the basis' of 
equality and deined principles of policy. We have 
always been prepared. to reeoDSider any denial of an 
application. olD manY' instances, the Deparbnent baS ,'. 
,ranted 8 previously denied lic~ uponpresel1tation 
of ad.clitional informa:tioD or upon farther considera
tiOll 'of the case.· 

.It is the desire of the Department to do ever;rthing 
,~' "conti-ol: China', foreign trade. Our' 'possibleto"facilitate public understanding of freezing 

~i~Q.illiB~)il· ·o~ freezing control ,with ,ucbange and 
reR:l.I.I.811Ol0ll, b7 ChiDa ~uces evaaions of the 

Cbltiese ~:troI 'ad :~w China's authority
8.!id.1inaii..... in oeeupi-.lI' 'China and in .L.... 

"'" IN wm 
!;8rII:&IlCn:J.1U 's:ett18irients whUe China "ould other • 

.......,·'·, .....,,;.,,01.... :impotGli .' ," 

control problems. The Treasa:.ty and the Federal 
ReserveBaUs a:v always avail&bleto d.iseuss problems 
,that may arise. 

. 
'The legalpr~essioJl ean and should pla,.an hn. 

porta.nt role mthe arlmjnistratiollof freezing control 
. • 'aDdthe Dep¢ment would weleome suggestions from

;lI:a~~b.:i~as'f~ti~ 'is"'so fiez:ible and dynamic lawyers aud all other groups as to how we can do a 
~~~tn~.t9f:.co.:.Omie d~~ that'we maY' reason· better job..You can help the Department by telling 

~q'.:c.8&lUDle·· its growing ~ .is new sitaatiOI1S us what loo.phclas we are missing 8l1d how we can .."': 

.~'We 'may'iikeWiH'~a.bl1 'Iiao:ai.e. .t.bat freez.. d.ealwith ,them, 83 well as by tel.l.iDg us· the areas in 
~:~.col'I:l~Ol~, ~:a mOst ~ful iDStrllIlWlt in dealing which we Il'e 'Wme~ strict. 

19fVi"'-1 of the ineVitable :PoSt-war eeOnomlcr and ' . . 
~rhCiJil jroblezi:it:; :', :"~" ' ..' .:, , '. ". . . All Americans are amOus to plaT au active, part in 

.·<ih<~t;(~~ ", .. ,.. ;,:,": .9~;==~'1; 
;.~ ~.. 'of fImot1ona',dea:l.t,.~t1i, '~~aDcfCooPeratmg with the GOven:uJlent in the 


~~-:::cQ!I~~::it·iilJ,.;,.•t';8Ql~~~,tRat .;tU,ad. ,:"m~nj~tiOll,~,~ ,control " 

~ •1'. ":" t· • 'I" '; ::.. I" • 

:: " .~:~:., " ...'. " 
i .. ' 

, "I 

, : ' : . .. .... .'. . ", 
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COMPENSATION FOR WAR DAMAGE TO AMERICAN 
PROPERTY IN ALLIED COUNTRIES 

By C. ARNOLD PRALEIO:a: 

Assistwllt to the Legal Adviser, Department of Statl! • 

I. THE PROBLEM 

The American national who suffered war damage to property on ter. 
ritory of an enemy country during World War II is encouraged by tht 
prog:-ess already made on the peace treaties to believe that the duty 16 
prOVIde compensation for his damage will be imposed directly upon tht 
government of the enemy country, Upon the coming into force of the 
peace treaties with Italy, Bnlgaria, Hungary, Roumania, and Finland, eaeh 
of those countries will be obliged to provide for damage to property or 
United Nations nationals. in its territory compensation equal to two-thiMi 
of the sum necessary to purchase similal' property or to make good the lOll 
suffered.' If a similar pattern is followed when the treaties with Gel'lllllllY, 
Austria, and Japan are written each of 'those countries will also be oblj~ 
to provide compe.nsation for damage to property of United Nations na,.' 
tionals on its territory. 

The American national who suffered war damage to property on ttl' 
ritory under the sovereignty of the United States during the war lrna'll 
that compensation is provided by his own government. If. he suffered 
damage to property in Ha,vaii, he has probably already obtained compeo
sation from the War Damage Corporation.'. If he suffered damage 16 
property aboard a United States ship on the high seas, he has at least had 
the opportunity to obtain ius'urunce at reasonable rates auaiust the risk 
of such damage.' If he suffered damage to property in the PhilippiDIIo 
he knows that the United States Government has aut.horized the appropn. 
tion of $400,000,000 for distribution by the Philippine War Damage COlli

mission as compensation for war damage to property in the PhilippiDes.' 
The extent to which the United States will obtain reimbursement [roll 

enemy governments for the compensation it grants as a gratuity has Dol 
yet been determined. 

• The opinions expressed in this nrtielc nrc thvae of the 1niter nnti C,re not nec~ 
those of the Lega.l Adviser or the Department. 

1 Treaties: of Peace with Italy, Bulgaria) Hungary, Rnumania nlHI Finland, Dcps.rtc:tfllS 
of State Publication 2743. 

Z The War Dnmtlgc Insuran". Act, 15 U8CA 6061>-2, .56 Stat. li.o. . 
3 The Marine War Risk Insurance Act, 46 USCA 1128 anti 1128a, 54 St.t. 6S!Hi9il· 
• The Philippine Rehahilitntion Act, 50 USC,\ 1151-176:1, 60 l3/at. l~B. 
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the American national who suffered war damage to property 
of Allied couutries other than the United States can only be 

ht' may reeeiYe compensatiun from' the United States Govern. 
from the government of the Allied conntry in which his property 

at the time of damage, from both of these governments, or 
of them. There has heen no indication that enemy govern· 

be obliged to pro\'ide compensation for \var damage to property 
territory .lirectl:: to th" property owners. Whate,er corup~nsa· 

supplied by ell~m~: go\'ernments for such damage will be supplied to 
owners indirectly throngh the appropriate Allied govern

The probleil! is to determine the appropriate Allied government. 
the United States war damage legislation already described como. 

is provided in the form of outright cash payments, benefits 
or the reconstruction or replacement of property, and sums paya

of governmental insnrance against war risks. Other Allied 
have also employed these three form~ of comp~nsation in their 

legislation.' l"lIrthcrmore, the Uniteil, St11~es, the United 
and other Allied countries may regar(l their' readiness during 

to provide insurance against war risks at reasonable cost as, in 
provision of compensation for damage even if the property owner 
take out insurance. The United f:jlates, for example, has speciii. 

from compensation under the Philippine Rebabilitation Act 
types of lossps for which insurance was ·available." 
damage is defined very broadly in the legislation of the United 
and the other Allied countries. Benefits under the Philippine 

Act are payable for damagc fl'Om lIny of the following 
enemy attack, action taken by United Slutcs forces to pI'event 

from coming into the Possc!;sion of the enemy, action taken by 
occupation authorities, [lction taken by the United States forces 

resisting 0:- expelling the enemy, or looting, pillage or other 
or disorder accom'p'anying the collapse of civil uuthority.' In-' 

in the. French Government's definition of war dm:nuge is' damage 
from the enemy occupation such as dispossession or damage 
dwellings u,ed by the enelllY, from re~ltlisitiQning without full 

lp4!lil8atioln, from minc and shell.dearing operations, and from the ex· 
0:' dispersion oE dangerons ;;ubstallces which have ber~ll 
arc in· the eu~t"dy of the State, or of Allied armies, or 

elllcerlnl'l,"p \\'orkillg 011 theirochalf.'l'hc Nelllcrlands GO\'ernmcnt 

Kingdom: See R. M. ~rontgomery, War Dam"ge Act 1.941, amI sllpplements. 
No. 46-2389 of October 28, 1946, pllbH,hed in the Jour""t Offield of ado· 
Netberlamls: !st:latsb!ad F:2G.:1 of N<Jvernb('t 9, lf1·i5. 

176(1(5) . 

1752ia). 
46-2389 of Ol:tob('r ~S. 184~1. Artid,~ fl, 
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defines as 'war damage" any damage as a direct result of nets of It 

actions'or measures of the enemy lind of wartime conditions,'" at,If 
Compensation is payable, ~nd!'r legislation of the United States 

Allied countries, for war damage to rcaI property, merchandise VId, 
modities, householej furniture, and clothing. The American, BIi
French, an~ Dutch Governments ha\'e 1I0t undertaken to prl)vide COlli:! 
sation for the loss ~f currency or ,intangible ~roperty, And they till:., 
exclude completely from compensatIOn, or provIde only limited eom 
tion for, articles of luxury snch as jewelry and works of art Pf'!!a 

Recognition of RespONsibility to Provide Compensation 
on a Territorial Basis 

There has been ~ol1le recognition that an Allied nation should 

compensation for nationals of other Allied countrieE, or even for 

of neutral countries, who sllstained property damage on its territory to 

same extent as it provides compensation for its own nationals, that is, 

a nation should provide cOlllpell~ation on a territorial basis, 


The eighteen Allied Governments which participated 

Conference Qn Reparation unanimollsly resolved that: 


.. , in the administration of reconstruction or compensation 
for war damage to property, the treatme'nt accorded by each 
Government. to physical persons who are nationals and to legal pena 
who are natIOnals of or are owned by nationals of any other SignA\a17 
Government, so far as, they have not been compensated after the ' 
for the same property under any other form or on any other 
shall be in principle not less favourable than that whi~h the 
Government accords to its own nationals,'. . 

The participating Goverllments stated, however, as the concluding 
'of the resolution, that there are many special problems ofH 

related to this principle" and recognized that" in certain cases 

implementation of the principle caunot be achieved except tllroUgb 

agreements between Signatory GOYel'lI1I1cllts," 


Independently or reciprocity ugl'celllcnts, several countries have 
their ~ystelllS of compensation fOl' property damage sustained on 
territory appli"able to their ,OWll nationals !l.nd other Allied natiand 
equal terms. III all the legislation of the United Killgdom, whetber 
pensation is paid a,; Il gratuity, or in return for insnrance ' 
compulsory contributions. no distinction has been made between 
of British lind ()ther Allied nationals to obtain compensation. 

• Stoatsblad l<'2f>5. ~ovDmbcr 9, 1945, Article L 

to ReSOlution :1 of the Final Ad of the Conference, Rtntc Department pubiifatiOG 

The DLftributtlilt nf Rcpnrntio", from (;t;rmaTt1l1 p. If!. 
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systems of compensation were adopted in Anstralia," 
Zealand," Insurance schemes were also put into effect 

colonies as Singapore and Malaya sufficiently in advance of 
pation to enable American pmpcrty owners to take nd. 

The United States, which combined a system of volno· 
insurance to cover property damage sustained 00 noited 

other than the Philippines with a system of gratuitous 
damage occurring prior to the adoption of th~ insuraoce 
policy payments and gratuitous payments to American and 

''''LIUU'''~ on equal terms, 
have extended the benefits of their compensation laws to 

another Allied country in return for a pledge ,by the Allied 
their own nationals will reccive reciprocal treatment under 

the Allied country, The }<'reneh Government has extended 
of its legislation providing gratuitous cOlllpensation for war 

in France to American and British nHtiollal~," The 
Government has recently a~nouneed ~ltat it grants eqnal 
A.riJ.erican nutionds in the administmtion 'of gratuitous com

it provides for its own nationals for war damage, to 
Netherlands, 16 ' 

have 'indicated that the b~nefits of their war damage 
be extended to foreigners,. but do not disclose on what 

will be granted. Shortly after the invasion of Norway 
were enacted of which the law on war risk insnrance for 

, be taken as an example," Every building which was in
on or after April 8, 1940 (the day before the invasion) 
covered by war ri,1I insurance. Although this legisla

r""ital of laws flppearing in Part I, National Sc"urity (War 
Regulations, St!ltutory Rnles 1946 No, 176, pnbllshed in the 
on December 5, 1946. 

Insumoc. Ordinance (No. IX of H40), '.Var Risk. 
rdinanc. (No. XII of 1942), and Wllr Risks (Inlnnd Ye.""I.) 

0, XXV of 1043), 
Damage Ad~ Hi41! .Nv. 17 t us, :l,lUeulJcdJ amr E.':~J·thquake and 

1944, No. 15. 
to lIalaYan War Risks (Goods) Insurauce It.'gb:latiUll in paragruph 4 

Reference ~f t~ie lIalayau' War DnDlag'c Commission. 
by United Stutes tJnd ~'r<:nf!h Governments Oil C{)mlU(,'l'~ial Policy aud 

28, 1946, Article VII; Departme"t 0' Stat. Bulletin, June 0, 1946, 
l Notes betw(>cn British and French Governments (Ill Decem'ber 3, 

Series N 0, 6~ (1046). See with reference to filing of e1airns by 
nndel' French law, Deparfment .'1 State Bulletin, January 26, 1941, 

20, 1941, p, 143, 
Of Stale Bulleli"_ Allgll", ]7. 1047, I>' ~:I~. 

4,1941 on the \Var Danws;c Insumnce: Cnrporati('l.f1 for Buildings, 
Lovtidend for 1941, Sr, .I;;, pp. 200-~1 L 
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tion of the Quisling Govel'mncut has becn co,ntinued in effect by the present 
Norwegian Governmcnt, the insurance coverage is limited to buildinlll 
owned by Norwegian citizens." . [t is, however, stipulated in the law that 
"war damage to buildings in this country belonging to foreign citi2ens 
may be compensated for, if thc King or his authorized representatiye makes 
provision therefor." IS A similar stipulation nppeal'1l in a more re<!eJlt 
Norwegian law which provides compensation for certain types of war losses 
sustained by Norwegian nationals on Norwegian territory. and not covel'!d 
by war damage iusurance legislation.'· War damage legislation ill Den. 
mark has takeu a parallel course."' 

The United States Government in its legislation providing cOlllvensatiOll 
for war damagc to property in the Philippines [,(rants compensatiUII 
benefits to nationals of any nOll-enemy nation whieh "grants reciprocal 
war damage payments to Amer'iean citizens resident in snch eountris 
[country]."" The Swiss Governmcnt is the first government which the 
Philippine War Damagc Commission has determined to have fulfilled the 
condition of reciprocity." Switzerland had presented to the COlnmiSlsiOll 
evidence of its non-discriminatory legislation providing coinpen~ation for 
damage inflicted upon Swiss territory in violation of neutral rights, 

Some nations may be obliged to grant equal treatment to nationals 01 
other Allied countries, or even to nationals· of. neutral countries, by lire 
terms of treaties negotiated prior to World War II. An example of sudl 
a treaty is the commercial treaty betwecn the United States and Switze. 
land of 1850. By the terms of that treaty both Governments agree thll: 

In ease of war, .. , the citizens of one of the two countries, J1Sid. 
ing or established in the other, shall be placed upon an equal foolilll 
with tbe citizens of the country in which they reside with respect!8 
indemnities for damages they nmy hnve sustaiued.2 ' 

The decision of the Philippine War Damage Commission that Swiss citizaB 
are eligible for benefits under the Philippine Rehabilitation Act was mIl 
based on the treaty, although reference is made to the treaty in the opin_ 
of the Commission." 

Finally, several· countries hlH'e encouraged the Illltiollilis of tbe Vni:1'CI 
. . 

18 Provisional Law of' July 1~, 1946 on War DftfJla~e ItHlUf:tnec for Buildings. 
19 Same, Section 9, para.. 2: d ,
20 Pro\."jsional La\\~ on COUlpensation for Certain Dnmnges and T..O::lgeS as a ~1Iil 

the War, 1940-1945, effective AprU ~5; ]f1.17, published in J.\"ur8k Lovliilc~1 Sr. 14 
1947, pp. 247-251, Section 17. 

21 SeCt for c.:uunple, Danish Law No, ~lS of. 19413 concerning War Risk Jru.tt.~." 
Household Good" effective April 30, 1940. 

"50 USCA 1752(b)(1). 
:w Philippine 'Var Damnge Comml~Hioll, Opinion L-i of .Tuly ,~. W47. 
::. Malloy, Trf)flti~!.ff. Vol, IT, p. l'j'~ifi) Al'tidC' 11. 
z!'> Philippine \V:iT DamnJ.!c Commis:-ion, Opinion L-i 'of .Tuly 8, 1~H7, 
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if not of other Allied countries, to register with them war damagc to . 
sustained on their territory, Poland, in 1946,' cncouraged regis

such (lamage by American nationals, with thc assurance that 
peJIlSBltl'Cm benefits to be provided would be available to Polish 

nationals without· discrimination."· Belgium has accepted 
of war damage to American· property in Bp.lgium.'T The 

War Damage Claims Commission accepts registrations of war 
to Amel'icau property in Singaporc and the JliIalayan Union." 

Recognition of Responsibility 10 Provide ConlJ)clIsatiolt 

on a Nationality Basis 


to the trend already described, there has been some recogni- ' 
Allied nation should provide compeHsation to its own nationals 

damage sustained by them on tcrritllry of other allied coun
is, that compensation should he provided on a ltationality basis. 

peace treaties with Italy, Bulgaria, Hungary, and Roumania au
each of the Allied nations to /lpply assets within its territory of the 
country or of nationals of the enemy counlry to thc satisfaction of 

of the Allied nation or of uationals of the .Allied nlltion agninst 
country. Substantially, if not l(ltaJJy, c;s:clllded from the claims 

from this source are claims of nationaIs ·Jf -the Allied country 
to property in the encmy country for wlIi('h the enemy country 
direct obliglltion to pay two-thil'ds compensation, Thl; United 
already agreed to release Italian assets in. this country, and 

agreed to pay to the United States Government, before December 
00,000 "to be utilized, ill such manner as th~ Government of 
tates of America may deem appropriate, in application to the 

States nationals arising out of the war with Italy and 
provided for." ,. 

Kingdom has not as yet undertahn to pro~ide compensa
of its nationals abroad. Nethel'lands legislation anthorizes 

of Finance either to assimilate the rights of Netherlands 
abroad to those of Xetherlands nationals at home, or to ussimilate 

of foreign nationals to the rights of Netheriamls nationals wilh 

. damage sustained on l\etherlauds tcrritory!· French le"isla
the door open to the pro"ision of compensation by the F~cncl: 

10~~r its national.~ abroad by thc f(lllowlng sentcnce itlsel't~d 


0/ State Bullctill, June :!3, 1:;40, p, lottl. 

18, 1946, p. 3:16. 

24, 1941, p. 398. 

24, 1917; p, 376. 


1'255 of No.ember 9, 1945, Article 1(3), 
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A subsequent law shall determine under what conditions and to 
what extent French nlltural and jur}dical persons :vho own damag~ 
property abroad and who would not benefit by reciprocal agreemenll 
may be compensated," 

Several countries accept regish'ation by their nationals of war lo~ 
sustained in other Allied countries, The nationals of China, Czecho. 
slovakia, and Yugoslavia are, required to rcgister war losses, regardless of 
the country in which the damage was sutfered with the gOl'ernment oi the 
country of which they are nationals," The Department of State accepll 
for possible future considcration, in the, event of Congrcssional action. 
claims submitted by Amcrican nationals for losses suffered in other Allied 
countries, 

Numerous bills were introduced in the first session of the Eightieth"" 
Congress with the object of providing compensation for war losses, The 
only bill reported out of committee was the bill introduced in the BOIIIe 

on June 30, 1947 for the purpose, among other things, of creating" a COlD· 

mission to make an inquiry and rcport with respect to war claims; , , ," U 

The bill direets the commission not only to estimate the numher and amOIlll\ 

of war claims, but also to report" the extent to 'which such claims haft 
been or may be satisfied undcr intemationlll agrcements or domesH: or 
foreign laws," 


The House Committee on Interstate and Foreign Commerce reported 

the bill favorably on ,July 17, 1947," The report contains the followm, 

statement: 


War claims of individual American citizens who have suffered 811 

result of enemy action are a part of the sum total of claims for repu. 
'tions against the respective enemy governments, If sufficient asstII 
cannot be secured from such enemy governments to take care of !hi 
claims of the American people as a whole and the claims of indil'id1lll 
citizens, the Congress of the United States will have to dctermine, aft« 
considering the rcport and ,recommendations of the War Claims e_ 
mission created by title II of this bill, whether and to "'hat exttD1 
individual claims should be paid out of the Treasury in view of !hi 
fact that if this bill becomes law, the United States, will have been thl 
recipient of the net ,proceeds resulting from the li'lnioation of !hi 
enemy assets which arc IIvailable in this country, 

Congress adjoul'lled before the bill was pnt to It votr, 

31 French Law No. 46-2389 of October 28, 1946. 
3~ China: See note of .January 27, 1947 from Chinese ;'linistry of Foreign ~\tYain" 

American Embassy at Nanking, ~reported in tlcspatch 541 of· )lnrch 5, 10,17 from Em~ 
to the Department. Czcchoslo'\"akia: Decl'e~ No. 54 of August ~l, 1045, :-nd... Ord~ II 

. the Mini'Bter of the Interior of September ,1, ]045, Yugoslavin: Decree of l:~~" 
Ministers of April 2, 194;' (Omcial Ga7.ettc No. 20 of April 10, 1945) and Rules 1 

Premier on .June 10, 19-15 (Official Gazette Xo. 44 of .June 26 .. 1945). 

33 H. R. 4044, 80th Congre.9s, 1st Ses.9ion. 

34 House Report ~o. 9i6. 80th CongresH. hi" Se.9Sioll. 
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II, TIlE PR[~C[PLES 

for the development of two inconsistent bases for providing 
for war damao>e to property of a t' I f' ,,," nawna 0 one Allied 

,ill terrltor~ of another A,Hicd conn try lies in the fact that different 
are applicable to the (listrihutioll of compensation fnnds depend. 

the fnnds are derived from external or intcrnal sources, Ex. 
,are reparatIOns from encmy cOllntrirs, which may consist of 

ShiPS, or assets of enemy nationals, Internal sources are either 
paym~nts . for governmental insllranec against war damaO'e 
contributIOns exacted from thc owners of pl'Opet'ty subjcctcd "t~ 

of, war damage, ~pec!al taxes ~or rehabilitation purposcs 
from general taxatIOn, ' or 

is recognized that fnnds for the compel;,atl'on of If t' "war (ama"'e 
r~m wo sources, ~he reason for the growth of two ditIere~t 

com,pens~tlOn becomes apparent, Nationality is the 
employed III distributing funds derived from I' t

Th t " " n ergovern· 
e err~tol'Hll baSIS IS usually emplo~'f~d in distributing 

from taxatIOn oi' othet' internal SOlll'ces, 

0/ Compensation Funds Derived /;'om. Reparations 

which government SilOUid distribute reparations reo 
"an enemy country for war damal?~ to private property the 
of the, country of whi I th " , e I e property owner IS a national or 

of the territory on which the property was situat.ed at 
cannot be answered withont askin" anothc ' t' 

should claim b + ' , " r 'lues lOn,
t " s e prcsen oed agamst enemy governmcn ts for 
b~,prlvate ,pro~ert!, t~e nationality basis or the territorial 
th IS used III dlStl'l~Utlllg t,he proceeds of the claim should, 

e sam~ as the baSIS used III presenting the ~laim, 

,customarily followed in international law is' that a


I I govern. 
on y t Ie claims of its own ,nationals against another 

~:~t~~lti~1 of an in tcrn~tional claim is a sbowing tbat tbe 
Aside f~ to the prO,tectlOn of the state whose assistance is 
th om the speCial sltuahon of alien seamcn and I' , 

, e armed forces, concCl'lliu" which cOllsidcrable fa I~ns 
IS well settled that the ' It'" con.. uslOn 

llrotecting st~te," . rig 1 to protect is confined to aationals 

the cia' , f ' 
, f 1m ~s OJ' II Ivt'ong committcdby one Rtate to property 1n 


, 0 a secon(l state owned by a national of II thir.l state whi'h 

state the state of 'h' h tb " C


with' 'h' , "Ie e property oIVner is a national 

, In w !Ch IllS propcrty is situated 1 ' 


DigeRt of international Low, 1943, Vol. V, p. 802. 
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When a Frenchman sought compensation for damage inflicted by a 
British cruiser during the Civil War upon property aboard an Ameriean 
ship ont of thc fund paid by Great Britain to the United States pursuant to 
the Geneya award, his claim was allowed, and so were the claims of nr-mer. 
ous other persons not citizens of the Uwted Statcs." The reason for aUo... 
ing the claims of foreigners was stated by the Claims Court as follows: . 

A foreigner may be entitled to proteclion either as to his person 
or as to his property, or both. If be is within this country, Or on the 
deck of one of our \'essels, his person and his property with him .1Il't 
under our protection. And if his property alone is within this country 
it is entitled to and everywhere receives the same protection as the 
propertv of citizens; and so of the property of an alien nonresident 
upon the seas in an American vessel, this government has always ex. 
tended to it the same protection as to that of citizens." 

When the French Government espoused claims of French citizens whose 
property was damaged during the bombardment of Grey town, Nicarague. 
in 1854 by United States forces, Secretary of State Marcy rejected t.bt 
claims not only because the United States considered the bombardll1~nt 
to have been justified, but also because claims for such damage should onl, 
be presented by the government of Grey town. It was riot certain who was 
wielding sovereign power in Grcytown, but, said Secretary Marcy, 

... it was for them to complain of the proceedings of the United 
States towards the people at that place, and to make redamation, if 
any was due, for injuries to foreigners whom they had received wi~ 
their jurisdiction, and whom they were consequently under obhp. 
tion to protect. 

The strength of the positions herein taken are not impaired by II» 
fact that in some cases the claimants might be turned over for re~ 
to a feeble power. It should be recollected that in this inst?~ce r. 
was to such a power, without anything in its character or compoSltlOn to 
justify confidence, that the applicants committed their ~roperty! and 
they can not reasonably ask to have a well·settled prmClple of mler·. 
national law changed in order to meet the exigency of their case." 

During the negotiation of the peace treaties with Italy, Bulgaria. 
Hungary, Roumania, and Finland it was apparently recognized that eui 
Allied country was responsible for presenting the claims .of its nationals for 
war damage canscd by those enemy countrics. ~n each treaty tile .!lhtd 
Governments declare that certain rights attributed to them "co,er ~ 
their claims and thosc of their nationals for loss or damage dne to ac~ 
war." ", Ea(;h All ied GO\'crnmcnt is authorized to apply the proc 

3u1I90rc, Ij~f.anatiollal Arbitrfliio1t"~, 1898; Vol. III, pp. 23fi0-2360. ' 

:n Same, [1. 23J3, 

35 a[oorc, Digest of IntcrnaHvnat Law, 1906, Vol. VI1 p. 934. 

39 See, for ex.ample, Article SO of the ltalia~ treaty_ 


COMPE!'SATING WAR [)A~L\GE TO ,U1ERICAN rROPERTY 757 

the liquidation of enemy assets in its territory to the satis
its claims" and those of its nationals." •• In the understandings 
in Augnst, 1947 between Italy and the United States, Italy 
return for thc release d Italian assets in the United States, to 

to tbe United States to be applied to the "claims of United 
nationals arising out of the war with Italy."" 
agreement reached at thl) Paris Conference on Reparation in Novem· 

Decembel", 1945, alsll provid~s that each Signatory ·Go\·ernment 
gard the share 0f reparation allocated to it nnder .the agreement, 

all its claims and those of its nationals against the former 
Government. , .."" But .when the Conferenee unanimouslY 
that equal treatment should be granted by ea~h Allied govern. 

to its own nationals and the nationals of any other Signatory Govern· 
in the administration of compensation for war damage to property 

.. territory, the Conference adopted a principle inc(·nsistent with the 
that a nation prescnts the claims of its nationlls on!y. A nation 
be expected simultaneously (1) to grant equal trcatment to ·for. 
in the administretion of compensation for war damage to prcperty 
territ~ry, and (2) to pl'esent against enemy governments only the 
of its nationals. 
report of the United States representlltive at the· Paris Conference 

it was the Dnited States delegation which initiated the resolu
treatmen t. The report continues: 

uestion of whether foreign investors should look to their own 
or to the nations in which their properties we!"e located 

was complicated by the fact that different nations 
bases in the computation of war damages for repara

Both tbe United Kingdom and French claims data 
war damage incurred on British and French soil, reo 

, without regard· to the nationality of owners of dam~g'e(l 
, but nothing for damage to British and French properties 
On the other hand, the United States claims data included 

suffered by Unitcd States property· holders wherevcr 
n Tripartite di$ClISSion between the United States, British 

French delegatcs it was agreed that the Dnited States data on 
representing war damages would only be for that part of such 

ages as was not satisfied by compensation b~ncfits from other
" '3 . 

was made of the b,1Sis for prescntillg claims for war damage 
property ut t lIe Paris Conference because such claims were only 

e:r:amplc, Article 79 of t.hf! Ttalian treaty. 
Of Stat. Bull.Ii·", August 24, 1947, p. 376. 

Puris Conference on Reparation, Purt I, Article, '2A, Dcpartmellt of 
U",tion lQo. 2584, The Di,'1tribulion of Beparati•.m {rom Germany, p. 12. 

portio:I of Final Report on tile Pari..ft. Conference 011 Reparation, Bub· 
Secretary 01 State by .lame. W. Angell 011 Febru3t! IS, 1946, p. 123. 
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a small fraction, of the total monetary losses claimed, and monetary I ' 
were only one of the factors c~nsidcred in allocating reparations." ~ 
doub:ful that any country's share of reparations would 'have been t ~ 
stanttally affected by a shift from the territorial basis to the . ~ 

· . .' '. llatlOnlllll)'baslS, or VIce 'versa" I~ the presentatIOn of clatms. No allocation has 
been made of reparatIOns from ,Japan, but it is unlikclv in V'l f itt
·' ., ew 0 !lit

announced po Iley of the Far Eastern Commis.~ion to determine I,
"b d I" I b ' ", s lares on • 

roa po Itlca aSIS, t?at, an I",:ue will be made, of the question whetlwr 
a government should put III Its cl~lms on a territ?flal or nationality basiL" 

T?e ~act th,at a ,COUll try pl'onded compensation for war damage 0111 

territorial baSIS whIle the wal' W!lS in proO'res~ is of cOllrse a str 
. • • 0 . I I ong re_ 

for ~hat countr,~' to lII,Slst that any, ,re~al'ation~ payable for damage on ',ta 
terrltOI'y be paid to'It. Grellt Bntalll has provided compensation 
t 't 'I b' d I '" all • errl orla aslS an las IlIslsted on the right to receive compensati n 
t 't 'I b' TI' 0 011.err! or~a asIS, Ie United i::ltates may be expected to insist that &11 
reparations payable by Japan for war damage to property in th Pb'Jj , b " ' • e lpo
Pllles ,e paid to It ~inc~ the United States has undertaken to provide 00lII0 

, pensatlOn on a territorial basis in the Philippines, 
The decision ~s to which of two governmeuts Illay present a claim lIII1 

have a ~ubstantllil effect upon the amount a r,laimant recovers" WhateT!t 

sy~tem IS used to calculate how much reparations- a go"ernment has '" 

celved for war damage to property, it may be expected that each gom.. 

ment will receive a different percentage of the total amount of its claim. 


, Governments may ~doPt differell~ conclusions as to the classes of prope!1J 

owners who are entitled to share III reparatiOllS funds. Governments di61f 

in their ability to administer compensation, And, in days of exehAlifl 

cOlltrol, the currency in which compensation is pa,'uble will make I 


difference, : 

It is doubtful 'that claims for damage to property cansed by one stall 
to property in a second state which is owned by a national of a third stall 
should be presented on a nationality basis, Bllt it is because such claim! 
are, and have been, so presented, that there is a tendency to prol'ide ~ 
pensation for war damllge on a natiollality basis, 

,The D~strilmtion of Compellsation Funds Derived fro1ll Taxalj(l~ 

Distrihution of compensation funds which a country derives froUl ill
ternal sources througb insurance premiums, special assessments, or gent", 
taxation, is generally made to all property owners who can be included ill 
the insurance scheme or the taxatiou system, that is,' to all olrnel'l tI 
property situated within the territor," of the <:oulltry, 

,44 See article by Jolin B. Howard~ The Paris Ag;cement 1,1t i:eptlratiun {rom GfrM4 ... · 
Department of State Publication :-;0, 2584, 

.. Depo.rtmt'flt of Stote, BI<l/eti., .fune 1. 1947, p. 1069. 
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is a strong moral, if not a legally enforceable, obligation upon a 
not to levy taxes upon property owners of 'all nationalities to 

benefits for property owners of its owu nationality. When the 
Governmen t iu 1945 levied a "solidarity tax" upon all property 

in order to raise funds for tbe reconstruction of war damaged 
American owners of property in France protested ag~inst the 
of foreign-owneu property from n share in the reconstruction 
The injustice of the threatened discriminl1tioll by France was 

the discussion 0::' the equality of treatment resolution at the Paris 
on Reparation," ' 

treaties between the United States and a large uumber of 
contain a p!'ovision substantially similar to the following: 

nationals of either High Cuntracting Party within the terri 
the other sball not be subjected to the payment of any internal 
or taxes otber or higher than those that are exacted of and 
its nationals," 

discrimination against which such a provision is aimed' is 
a government levies higher taxes on foreign-owned than on 

n~""\1me"l property in oruer to proviue the samf; government,,! bene
of property. 

also exists, however, if a go-:p,rnment taxes both types of 
same rate in (lrder to proddc grear.er governmental 

for domestic·owned than for foreign-owned pl'operty. Au effort 
, at this type of discrimination appears in the commercial treaty 

, United States and Belgium of 1875, whieh is still in force, 
adds to the sentence whieh' forbids the le'-ying of higher taxes 
of one of the two States than ~re levied on citizens of the 
which they mar be, the following clause: 

and the privileges, immunities and other favo:-s, with regard to 
. or industry, enjoyed by the citizens or subjects of one of the 

shall be common to those of the other," 

~-_._••v~ is easy to recognize if a government raises funds for war 
~ compelusa.tlOn by special taxation on all property and pays benefits 

uo:mestllc-own,ed property, It exists, though the' demonstration of 
is difficult, if compensation funds are taken ont of revenue 
taxation levied without distinction as to the nationality of 

owner, and benefits are paid only to property OWTlers who are 

portion of Final llcp>" ()1l the Paris Conference 01t 1ieparatiot~, 'sub· 
of State by James W, Angell on February IS, 1946, p, 124. 

Digest, Vol. lII,p, 57i, 
I; Malloy, Trtati.., Vol. I, p, 91. 
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The existence of discrimination is still more difficnlt to deruollStl'lla 
when a government raises funds by taxation derived from one part of ' 
territory to pay benefits for damage sustained in another part of its t: 
rito~y, Out o~ funds w~lich rhe Uni,ted States Go;erument, has raised by 
levymg taxes III the Umted States, Irrespectlve of ·the nationality of tJ. 
taxpayer, there is authorized to be appropriated $400,000,000 to providi 
compensation for war damage to property in the PhilippincR. The rt. 

striction of this compensation to "lmcricnn and Philippine nationals woald 
appear to be discrilllinatolT. It may be argued that the United Rtl\<s 
is under 110 duty to proyide benefits for property in l\ territory whicb ~ 
become indcpelldent. Bnt it may also be argued that, if the United Sl~ 
undertakes to provide :such compensation Ollt of taxes levied on Ameri~aa. 
owned and foreign·owned prop~l·ty alike, it should distribute compen-. 
tion benefits to American-owned and foreign-owned. property alike. 

The obligation not to discriminate in taxation 011 grounds of nstie. 
aUty is not the only reason why nations adopt the territm'ial basis ill 
distributin'g compensation fol' war damage derived from internal sourea 
Compensation so deri,ed is not distributed on a nationality basis beea.
a nation is reluctant to assume respon.~ibility to provide benefibl for ill 
own nationals who are beyond the reach of its taxing power and ita ..s. 
ministrative controL It is readily understandable why the United Stals . 
Government 11115 not 'p~ovided war risk insuran~e for American.oll1lld 
property in ,China. It is also understandable why the United States b.a 
not undertaken to raise fnnds by taxation to pro,ide benefits for ameriC&IIIJ 
who suffered war damage to property in China. Since the. United Slalli 
Government cannot tax American owners of property in China, it hesitalll 
to assume an obligation to provide benefits for them by levying taut «I 

property owners in the United States. 
The faet that a property owner mnst look to the goyerllruent whieb 110_ 

the power to tax his property for compensation derived from fnnds 
by taxation has, of course, a snbstantial effect upon the amount of ~ 
penBation he may recover. But an American owner of property in Chilla, : 
has ~o more grounds for complaint that he is not l'eceiYing as much c..... 
pensation from tax sources as a Chinese owner of property in the Unitld 
States, than he has for complaint th~t the Chinese Government does !d 
provide as good police protection or sanitatioll for him in China as d~ Ibt 
United States Government for a Chinese. national in the United States. 

It is becanse the [lro"jsion of compensation for war damage to proptl'tr 
from internal sonrees ~o close!.,' resemblcs other governmental innctio::l 
with respect to which the ";ghts of Hliells have been assimilated to tboo« cf " 
nationals that there has been a tendency to provide compensation on ate"'" 
torial basis. 
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III. TEE SOLUTIOXS OF THE PROBLEM 

erDllDa~I,un,Ul the basis for providing compensation for war damage 
of II national of one Allied country on territory of another 

is left to the indepenilent action of ~ach Allied government, 
that some governments will provide compensatioll on both 

and territorial bases, some on the' natiollality basis only, and 
territorial basis only . 

.are obvious drawbacks to nnilateral (,!torts to fix responsibility to 
. nsatioll. Suppose the Un ited States decides to nse the terri· 

but other conntries adopt the nationality basis. American na
receive :10 compensation fo~ lo~ses abroad; foreigu nationals 

for lo~ses on American territory. Suppose the 
decides to use the nationality basis, but other countries adopt 
basis. Foreigll nationals will receive lIO compensation for 

American soil; American nationals may be overcompensated for 
AIlied territory. Suppose the United States decides to use both 

compensation. Some American nationals and 60me foreign 
'may then be overcompensated. . 

of over,compensation is mlt imaginary. The French ani! 
Governments now undertake to pro\'ide full compensation to 

nationals for war damage to certain tytJes of property on their 
, If the United State~ provides compensation for wat' damage to 
property abroad, American nationals with losses to certain types 

in France and the Netherlands will be overcompens3ted. 
cannot avoid the pitfall of overcompensation solely by stipulat

. compensation legislation, that the amonnt of benefits payable to 
shall be reduced by the amouut of compensation he has re
receive, from a foreign gOYernment. Every 'government hUR 

to pay its own nationals only to .the extent they do not 
abroad, and to pay foreig-n natiolla!s only to the 

not receive compensation from their own governments. If 
acts upon that desire, the. only consolation II war damage 

receive will be a direction frOlll {'aell of two gO"ernmellts to 
C01DP4!nS,ati')ll from the otber; 

for illtergoY(;rnmental agreement Oll responsibility to pro
IIp~ms,atil~n. There arc only three possible forms which such an 

take: agreemcnt to a system of dual resl.onsibility w~th par
of both the nationality and the territorial Lases, agreement 

nationality basis as tile sole basis. or agreement to use the terri· 
. 88 the sole basis. 
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Provision of Compensatioll all Bolh Nationality alld Territorial B~•• 

Under a system of dual responsibili.ty both the government of the eounbJ 
of which the property owner is a natlOnal and the gm'ernment of tbe Ifni 
tory in which his property was damaged assume responsibility to providt 
some compensation for war damage. 

Any system of dual responsibility to pl'ovide compensation for tbe!>a!Dt 
damage has serious disadvantages. There is duplication of effort in tb 
assessment of the same damage' by two govcr'nments, Instead of facing tb 
jurisdictional problems presented by either the nationality or the territurial. 
basis, governments must face the jurisdictional problems of both bases, 

The nece~sity of eliminating the possibility of overcompensation whft 
two governments provide compensation for the same damage oblig~s the 1'1'0 
governments to agree that either the nationality, or the territorial, basiJ II 
t.he primary basis for providing COlllpensation, und that the alternate baRs 
is to be used only us a supplementary source of compensation, For!!l
ample, China aud tbe United States might agree that tbe nationality hasil 
is the primary basis, that is, that either government could deduct from!ll1 

. compensation which might become payable on a territorial basis whateTlr 
amounts the nationals of the other were entitled to rcceh'e from their 0'l1li 

government. France and the United States might agree that the territoNl 
basis is the primary basis and that either go,'ernment could deduct (roa 
any compensation which might become payable on a nationality huil 
whatever amounts its nationals were entitled to receive from the forei31 
government,'· . 

If, however, the United States stands ready to agree with some eountns 
that the nationality basis should be used as tbe primary basis, and ~ 
other countries that the territorial basis shonld be used as tbe primall' 
basis the United States will not be able to lletermine the size onbe fUJicl 
need~d to provide ful! compensation, nor the pcrcentage of ~ompens.at.il1 
afforded by a given fnnd, either for Amcl'icuns in otber Altied ,countr!~ CI' 

for nationals vf other Allied countries in the United Statp.s, untJI ~he Urul!ll 
States knows the primary basis adopted by each Allied cOllutry and IbI 
amount of compensation provided 011 that basis. . 
, Suppose, on the one hand; that tbe United States wants to provide eGII' 

pensation for Americau nationals abroad. No estimate can be mad~, '" 
the aggregate of damage for whieh compensation will have to be prol'l.lld 
until the United States knows everyone of the other Allied countrIes w~ 
will, pursuant to agreement "'ith the United States, nse the territor~a[ bll3 
as the primarY basis, and also the amount of compensation pro\'lded ~ 
each of those l\.llicd cOllntries to .\merican nationals on the territorial buoJ. 

tio.~'·
40 At present, however, the French Government excludes from eotnpensa ~... 

for whieh eompen.atio~ i. p.yable under the laws of .ny Allied gover"Clent. LA-, -, 
46-2389 of October 28, 1946, Articles 8 and 17. 
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the other hand, the United States wlInts to provide compensa
liationa\s on American soil. No estimate cau be Illade of 
dalllage for which compensation will have to be provided 

States knows everyone of the other Allied countries which. 
to agreement with the Uuited StateR, lise tbe nationality 

basis, and also the !ImOllnt of compensation 'provided 
eountri~s to tbeir own nationals',M ' 
goVertllllcnt pursues a policy of waiting- to see what basis 
is adopted as pl'imary, and how niueh compensation is pro
govel'lIIllimts, thcre will be a stalemate. Each goYerillnent 

establishment of. its system of compensation until the 
have establisbed their systelU~. 

would be able to go fonnll'd with the provisiOll' of 
a primal'Y basis if they wcre able to agree that either Olle 

the two bases wonld be accepted by all as the primary basis, 
agreed tbat the nationality bll,is wonld be primary, each 

merely have to estimate the totlll losses of its nationals at 
and provide compensation accordingly. If all conn tries 

the territorial basis would be primary, each country wonld 
to estimate the total losses sutferl'd by its own and Allied na

territory, and provide compensation aeco~dingly, But even 
of compensation on a primary basis might be made without 

. will be delay ill providing compensation 'ou a supplementary 

States undertakes to consider the alUoun t of compellsation 
foreign governments it lllight conceivably eiiminate delay in 

. a system of compcnsation by arranging for the recovery of 
paid, in the e\'eut that foreign go"ernments subsequently 

But dcla;' is only one of the difficulties inherent 
supplement the alllo"nt Of compen'satio:1 provided by a 

the United States, wishing to compensate its nationals 
tbe e.!tent that foreign governments do not provide 

such losses on a territori,,1 basis, has determined all those 
provide no compensation for losses to American property 

The United States .:annot, then, simply provide com
losses of American' nationals in such count.rics, Even 

do provide compensation for damage to American propert.y 

eh.bilitation Act says nothing about whether the Philippine War 
may deduct from tile benefit. payable to an eligible forei~n national 

the foreign natitinnl rcceiycs from his O\~n government. Should 
the Commission wiH not be able to divide the compensation funrl 

Ameriean j and Allied claimants u~ti1 it determines how much eligible 
will r~ive rTom their own "governments. 

http:responsibili.ty
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limit the compensation to certain types of property. Articles of lu:tury, 
for example, art, generally excluded from compensation. On certain tyP!s 
of property some countries pay varying proportions of the amonnt of th~ 
damage. Each country has its own list of the types of property damagt 
for which compensation is payable, aml its own standards of .!ompensatioll.. 

The United States GoYel'llment cannot justify the provision or compensa. 0 

tion for war damage to au automobile owned by uu American national in 
oChina, if an American national in France whose automohile was damaged 
has no way of ohtaining compensation for Huch damage. The United Stateso 

must, therefore, if it is to °cstahlixh a liupplemelltm'y system of compensatiOl! 
on a natiOl:ality hasis, define the types of pI'operty damage eempensablt 
and undertake to pay II certain "taudllrd of compensation to all AmerieaD 
nationals for such dunlllge, with the provision that there shall be deducted 
from this standard iu each case whatever compensation the American Ill< 

tionlll may be able to receive from a foreign go\'ernment, 
The mechanics of deducting the amount of compensation payable by • 

foreign government from the amount payable by the United States Gore"" 
ment is not a simple matter. If the foreign government has not actually 
paid out compeilsation to the American national, the United States mll& 

decide how mnch compensation it may be expected to payout. And Iht!l 

it must determine the difference between two sums, payable in difl'emt 
curorencies, at c1ifferellt times, and with different restrictions upon use, The 
United States must also decide, if it attempts to provide supplementA/'f 
compensation °on a nationality basis, whether American nationals who suf· 
fered losses in countries like the United Kingdomwhere insurauce againA 
war damage was available, are entitled to receive ~ompensation from tM 

oUnited Stutes Govel'Ulllent if they failed to take out insurance policies. 

The Nationality Basis aSothe Sale Basis for ProL'illillg COlnllclIsatio. 

Use of the nationality basis us the sole basis means that each Allied go.. 
ernment agrees to provide eompensation for war damage to property 5111' 

tained on its territory or on tcrritory of any Allied country only If lbi 
property is owned hy its nationals. '1'0 the extent that the United Statll 
lmdertakes to raiscoflUlds for compensation purposes by taxation, it will be 
faeed with two objections to the usc of the nationality basis, Forei~ Ill' 
tionals will objcef to being forced to shure the burdens of taxation wlthoa1 
sharing the bencfits, .\merican nationals will object to heing taxed to P~ 
vide compensation fill' American owners of property in foreign couutnil 
who will be sharing the bellcfits of taxation without being sllbjcct to ;:1 

burdenso 	 . ' . tio;.I0 

To the cxtcnt that other 	Alhcd countrtes raise funds for compelllli, 
, face Wit, simi ar 0 h't' 

0 iI:ad'h"1 	 Amen""purposes by taxation, they w,1l he 	 .lce tOns, 0 

nationals will objecUo heing taxedoin foreign countries without reeel~ 
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benefits; nationals of the foreign cOountries will object to being taxed 
compensation for fellow·nationals who are !lot subject to tax. 

is, of course, difficult to demonstrate to what extent 11 given com pen
fund is derived from internal, and to what extent it is derivcd from 

sources. But there can be little doubt that external sonrces will 
to supply the measure of compensation whieh the United 

d other Allied countries havc already assnmed responsibility to 

reparations are not allucated solely on the basis of lllolletary losses, 
can be no exact formula for determining the amount a nation recovers 

aim against an enemy country for war damage to private property, 
he assumed that the amouut recu\'cl'ed f(lr such damage is, roughly, 
me ratio to the total of reparatiuw; recei ved as the claim for such 
is to the total of monetary losses claimed, If snch an assumption 
reparations as a source of compensation \"ill be grossly inadequate, 

Committee on Interstate and Foreign Commerce in its report 
17, 1947 on the bill to create a commissi<Jn t{\ stndy the matter of 

stated: 

The position of Germany und Jar:an (',<lith respect to war claims 
these countries) is somewhat analogous to that of a bankrupt 

against whom claims ure apt to be t.i!p,d in an amount greatly in excess 
of the bankrupt's assets, The legitimate claims of the United States 
alone,on account of the expense incurred ill fighting World War II, 
will most likely exceed many times the assets available for payrncnt 

over a considerable period of yearso . , ,'1 

be assumed that all reparations, or reparations of a particular 
as enemy assets,Oare reeti\"ed for pri"ate war losses. Such an 
appears to haye been made when it was stipulated in theOOagree. 

release of Italian aS3ets that Italy's payment of 5 million dol
be used to satisfy pri\'ate war claims of United States nationals, 

the 5 million dollar fund has heen made availabie for private 
as a consequence of the waiver of claims cf the United States 

It is difficult to sar, therefore, ,,,hether the fund should be 
derived from external, or from internaL sources. 

the application of all reparations to daims for private war losses 
as justified, reparations mny still be illsnffieieut to provide sub

compensation, Claims for primte war losses include claims not 
damage to property but alsll claims for C!,lll1tlge to tlte pcrsor., such 

injuries and .kath 'due to mistreatment of prisoners,of-war and 
Tbe t'nitcil States ha~ already committe,l itself to pro

'.,.vv,~'VV,UL'" worth of compensation for waf damage caused by Japan 
largely of American or Philippine nationals, in (lnly one part 

Report No. 976 On H. R. 40~4, 80th C<>ngre••, lst Se..ion, pp, 2--3, 



767 766 'fIIE AMERICA!>: JOUR:-1AL O~' I:-;TER~ATIO:-;AL LAW 

of the area dam;lg'ed UH a consequence of the war with .Japan. It ia 
know~I whether Japun will be obliged to match that figure with reparation: 

It IS, of course, not merely a question whether reparations received b 
the Un~ted States will be a(~equate to cOI~pen~ate all. American natioQ~ 
for their war losses. Adoptron of the natlOnahty baSIS assumes that eacll 
Allied cou~try ~s willi.ng to limit .the compcnsation it provides to the amotat 
of rep~ratlons It receives. In vIew of the much heavier damage sustained 
by nationals of most of the Allied countries, than \vas sustained by Ameri
can nat~onals, it is not to be CXllected that other Allied countries will tlrid 
l'epal'atlOns an adequate source of compensation. 

The nationality basis is predicated on the theory that a governm~t 
should present only the claims of its nationals against au enemy govern_ 
mimt. If this theory is rejected, there is 110 theoretical justification for 
the use of the nationality basis. 

Finally, it is alrcady difficult to secure agreement to the nationality buia 
because so much progress has already been made toward payment of COlli

pensation on a territorial basis. Great Britai,n, the United States, and 
other Allied countries have for years been collecting premiums from for. 
eign owners of property within their territory for war risk inmranet, 
Gratuitous payments have already been made to foreigners for war damage, 
A number of countries have entered into agreements to guarantee eqllll 
treatment in the administration of compensation benefits. These artanp. 
ments cannot easily be undone: 

The Territorial Basis as lite Sale Basis frtr Providing Com~ensatiQ1l 

If the territorial basis were adopted us the sole basis for providing co.. 
pensation, each Allied, country would provide compensation for war dam
age sustained to property of Allied, as well as its own, nationals sit~ated 011 

its own territory, but would provide no compensation for property of ill 
natrona Is on territory of other Allied countries. 

The objection to this solution of the compensation problem, as alreal\:r 
indicated, is tbat, if reparations arc received by a country for damage 10 
property of its uationals in other Allied countries, the government of tilt 
country should not refuse to provide compensation for such damage. It 
has been disclosed, however, that some governments did not put in cl_ 
for reparations on a nationality basis. It is alRo doubtful that the go,era
ments which did present claims on !l nationality b!lsis I,hereby seeured I 

significant increase over the share of reparations they would have reeeittd 
if their claims had been presented on a territorial basis, 

The question is merely nne of the right of a property owner to look to tilt 
government of the country of which he is a national to present hi. dai=. 
rather 'than to the government of the territory in which his property .... 

, situated' at the time of damage. Even if governments receive' the same 
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reparations whether they espouse claims on a nationality or on a 
basis, the individual .property owner may bave 8tron~ ;easons 

to have his claim presented, and compensation admlnlstere~, 
, vernment rather than the other. Th~ br!cf ,referen:c ~o authorl
~e point which has already been made mdlcates that It'lS doubtful 

perty owner has the right to insist that the government of the 
pro which he is a natio'nul present his claim for llamage caused by a 

on tenitorY of a third government. . 
are important arlva·.lt<;g-cs to be derived from placing sole !'<lsponSI
provide compensation fOl', war damage upon the govcr~m~nt O! 

in which the dama"c occurred: The duef advanta"e IS tha 
bas', permits governments to tie compensation pr~gra~s to 

, programs. The burden of providing 0.()UlpensatlO~ IS so 
at most countries have not been willing to pay compensatlO.n out 

They have insisted that the compensation be IIsed to re?U1ld or 
tb dama"ed property, To make such insistence effectIve th'lY 

e th~t compensation will be paid in fractional parts as the 

re'~ODll!t1~UC:tlo'n progresses. '... , 
of the Philippine Rehabilitation Act, the Phlhppl~e ,,, ar 

to the fullest extent practil,able, is to reqUIre that 
property be rebuilt, rcplaced, or repaired before. p~y

, t II ade to cla:mants If the CommISSIonmoney are ac un y m .,.,.. . 
that rebuilding, replacement, ,or repaIr 15 Im~osslble o~ l~
e Commission may waive th~ requirement, but IS the.nto mSlSt· 

benefits be reinvested in sue.h manner as WIll further 
I&b,ili1~at:ion or economic development of the Philippines.". It would 

however, for a government which pays compensatlOn for war 
property of its nationals in a foreign count~y to enforce any.:e
that the compensation be used either to, repmr, replace or rebuld 

property, or be invested in 81,eh a way as would further the 
of the "ountry in which the damage occurred. 

of the adoption of the territorial basis is that pro
compensation for war damage can be brough~ into proper 

with programs for the recovery of property whwh h~s bee.n 
or looted durin" the war. :\fost governments include III theIr 

of compensable :ar dumage, damage res'.'lth:g' fl'om ~on~scatol'Y 
"0£ the enemv or from looting. A detcrmmlltlOn caunot o~ m~de 

a loss has bC~ll suITcrcd until thel'e has b,een a prior dcterm:nat:on 
confiscated or looted property is uot recoverable. ThIS pre

, determination can be clfcctivcly made only by the government of 
in which the property was situated at the ,time of loss. 

'the Allied countries of Europe were liberated, property taken over 
'retreat.ing enemy \Vfl~ placed under the aJministration of t~e gov

http:willi.ng
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ernment of the Allied country in which it was found. These governml!1lb 
are now endeavoring to restore such property, if it can be identified, to tbt 
rightful owners. In cases where confiscated property cannot be restor!JI. 
but assets have been recovered of the ,enemy agency which confiscated tbt 
property, some Allied governments, the Netherlauds for example, art 
endeavoring to distribute among the owner~ a pro rata share of the p~, 
ceeds from the liquidation of the enemy agency," It has "IS{) _ 
recognized that property whieh has been remo"ed from Allied eountrits 
by the enemy and which is subsequently found in enemy tenitory lIill 
bc retnrned by the Allied authorities in control of the enemy territor, 
to the goverluuent of the Allied country from .which the property lr1S 

taken, regardless of the nationality of the owner of the property." 
Since the responsibility for restoring confiscated or looted property has 

been placed npon the government of the conntry in which the propcl'lJ 
was situated at the time of loss, an advantage would be gained by plac~ 
responsibility to provide compensation for property which cannot be 
restored upon the same government. It is not desirable to have the UnitIJI 
States assume responsibility to provide compensation . for property ;:/. 
American nationals .lost or confiscated in th') Netherlands when it CilllnIII 

uetcrmiue whether the property has been lost or confiscated without 00II

suiting the Netherlands Government. 
Adoption of the territorial basis, by emphasing that compensation for 

war damage to property is derived largely from internal sources, milks 
it easier for governments to provide the same amount of compensation far 
damage to property no matter which enemy country' caused the dUlllagL 
When the nationality basis is used, and the emphasis is upon repuratiolll 
as· a source of compensation, there is a tendency, if not an oblignti)u, It 
pay different proportions of compensation for damage eaused by 'm!ll, 
enemy cOlintries corresponding to the different percentages of ,\'ery 
on reparations claims against the enemy countI·ies. If it be re~ogniUli 
that compensation should be provided, if not from external, then from ' 
internal, sources, no point is perceived in introducing into compensatiOl' 
systems the vexing question of determining which enemy couniry \TIl 

responsible for a partiCUlar item of damage. , 
Adoption of the territorial basis' places the responsibility to proridt 

compensation npon the govcmrnent in the hest position to Hssess the d~ 
ages, It is much ea~ier [or the Ft'eHeh GOI'cl'I1lllcnt, than for the Gnitlil 
States Government. to evalnate damage sll~t<tilled to property in Franct.: 

Admiuistrati,'e difficulties will al'ise in iIll)' attempt to use the :el'l'1' 
torial basis as the sole basis for pl'Ovidil1g compensatioll. ThCI:e will lit 
the problem of 'determining the situs of property for pnrposes of Sc!e<I' 

.'13 See with reference to the Xetherlnnds, Depdrtment of State B1lllet.ill, August !~ 
19H, p. ~99, 

" Same, June 15, 1947, p. 116L 

',"AR [lAM AGE TO ,\MERICAl' PROPERTY
COll!PENSATI:-:G • 

Should a government provide compensa
res,ponsltole government ' ,"t th ou"h 

t hich was dama"'ed while m tranSI r" 
proper Y w , ." 0' tion for diplomatic 

Should a gO"ernment prOVide culllpensa .' f foreig'll 
property of another government, or for prop~ny 0 ~ T 

of the armed forces of another governmen 
or members . I . be found by 

the so'ution of these questiolls might pr?per y _ 
, 't' urpo-es ltl the same eountr~ 

situs of property for compcnsa lOll P" . • dminis
situs is fixed for tnxation pnrposes .. At any rate no a 

'to nl'lnd which would be ltlsuperable. ,
<lUllCU'Ci"~ come 'bl h'eh must 

intenjed in this article to minimize the p~o ems. wid d 
. ' 'd' " ensation oil a territorial basIs. It ~ con ten e ~ 
~h!:o;~e 1;;O~~:~s are easier to solve than t~ose which. mu:. :e 

, is provided on a nationality basIs or on a com ill 



CURRENT NOTES 

REGIONAL MEETINGS AUTHORIZED BY EXECUTIVE COUNCIL 

: Executive Council of the Society voted at a meeting held inWashing
I September 28 to authorize regional meetings to be held in New York, 
60, San Francisco, and in any other localities where members of the 

; y might wish to hold such meetings, and President Hyde was author· 
,J invite particular members of the Society to organize such meetings. 
; indicated that, in order to serve the purpose of contributing to the 
~m of the annual meeting in April, such meetings should be held as 
,s possible, and preferably \yithin the next three months. This action 
,ken as the result of a proposal made by President Hyde for a meeting 
held in New York on November 9, on the basis of the heavy vote in 
of regional meetings in the replies to the third item on the question
distributed in July. The purpose of the meetings should be to discuss 
'ogmm of activities of the Society as well as current problems of inter
lal law and relations, as touched upon in items one and two of the 
lonnaire. The question of the formation of local chapters of the 
,y, a step recently taken by the Federal Bar Association, might also 
scussed. The regional meetings should draw upon the territories 
mding the place of the meeting although the Washington area should 
,bly not be involved in other regional meetings. 

P.B.P. 

GENERAL NOTE ON THE LAW OF WAR BOOTY 

'tly as a consequence of action taken under the Potsdam Declaration, l ", 

)artiy due to misapprehensions relative to property seizures in the 
as zones of occupation in Germany, confusion has arisen in thought 
mguage on the subject of W:1r booty to an extent indicating that many 
lost sight of the principles which define rather sharplY'tile orbit of 

.tion of this concept. 
e concept of war booty as understood in that part of the law of nations 
'ng to the conduct of warfare on land, embodies three basic postulates 

must oe kept constantly in mind in determining the validity of a 
l seizure of property. These postulates or criteria are: (1) The private 
)rty of enemy subjects in territory under belligerent occupation may 
Ie confiscated; a similar protection is accorded private property found 
,e field of battle with certain special exceptions to be indic:lted later . 
. loveable state, or public, property which can be used for military 
!,tiona may be appropriated by the occupying state; if found on the 
,lfield it is subject to seizure as booty even though not usable in military 

1 For text see this JOUR:S-AL, Vol. 39 (1945), Supplement, p. 245. 
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operations. (3) Immoveable state, or public, property is subject to use and 
administration but may not be appropl'inted by the Occupant; this specific 
limitation upon confiscation is a corollary of the recognized prohibition 
a.gainst pl'emature annexation. 

Such restrictions upon the conduct of a belligerent in occupied territory 
as are involved in these general criteria presuppose, however, a condition of 
military occupation within the meaning of international law. They do not 
operate where, after debellatio (that is, annihilation of the enemy's armed 

together with destruction of its government resulting in disappearance 
of the enemy state as an international person), sovereignty over the territory 
in question is assumed and exercised by the victor.! In the second situation, . 

involves considerations of state succession (whether with or without 
annexation), the new sovereign may take such measures as he sees fit 

with I'espect to pl'Operty within his new domains, untrammeled by the 
fI!lgue R.egulations, which deal only with his authority over the territory 
of n. hostile stn.te.

3 
Here, however, a different set of principles may operate 

to cnrb his freedom of action relative t,o property seizures, namely the es
tablished principle of gerim'al international law (which operates even in time 
of peace) that the private propel·ty of aliens may not be confiscated without 
adequate and effective compensation. 4 In this respect a foreign subject 
may enjoy better treatment than is accorded to a state's own citizens, for 
while the property of citizens may be confiscated in the public interest 
without an). restriction under intermttionallaw, alien owners must be given 
compensation.' 

It is not within the compass of this note to examine whether the authority 
exercised by the victorious governments in Germany, or by the Allied 
Control Council, necessarily implies the assumption of sovereignty (through 
creation of a condominium or severn I independent sovereignties) with the 
conseqnent. vesting of filII sovereign powers in the Allies,6 or whether, if such 
a constmet,ion olthe present situation be disputed, the legality of measures 
taken rebtive to property rights ancl reparations while a state of war exists 
mil}' be chillIengec\ as premature in the absence of a peace settlement. 
Suffice it to obsCI've that international Jaw knows only two categories of 
ocellpntion by a eooci ll!)l'ing State: belligerent occupation properly so-called 

'flN: Uppenheim, lntemr.:/icmal Law, (ith ed" Vul. H, Pp. 466-467; Hall. Internatio1Ul1
Lmv, 8rh ed., pp. 680--681. 

J See Artide~ 42 lind If. of the Regllhtions an!lexed to Hague Convention No.1V of 1907, 
T;. S. Trt:aly Series, No . ."i39; Malloy, Treaties, Vol. II, p. 2269; TM 27-251, Treaties Governing 
Lutl! WilI1are, fl. 31 amI ff. . 

1 A. V. Fmllman, The International Responsibility of States for Denial of Justice, p. 515 and 
If., 'Iml anthorities cited. 

of Note~ hetween Mexieo and the United States, August 22, 1938, this JOUR~"iAT.• Vol. :32 (1!l~8), p. 19R. 

• See r'~(·l:;cn, in tllis Joun:-'AL, Vol. 33 (J9H), p, 692, and his later discussion in same, 
\!ul. 30 (J !H5), p. !'i18 lind IT. 
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and assumption of sovereignty over the conquered areas. There is no in
between status. Consequently, the validity of acts performed by a vic
torious belligerent can only be tested,' as already noted, either by the rules 
applicable to military occupation or by the principles which determine the 
prerogatives inherent in a sovereign nation. In any event, as bet\veen the 
victorious states themselves and the defeated nation, disposition of property 
rights not otherwise sanctioned by applicable principles may be legitimated 
by the provisions of the peace treaty: 

* * * * * 
War booty, properly so-called; is a concept which relates to the powers 

of a belligerent, first, over property found on the battlefield, and, second, 
.over property in enemy territory under military occupation as generally 
understood in land warfare. To use this term to describe the removal of 
property as reparations which are imposed by a victorious nation upon a. 
vanquished enemy is a complete misconception of its scope.1 Reparations 
are determined by the peace settlement aud are subject to political pressure. 
Booty is limited by well-defined principles of international law. Further
more, it is totally unrelated to the unquestioned right of a belligerent to 
seize or destroy property in the conduct of hostilities, if imperatively de
manded by the necessities of war.S These recognized categories are inde
pendent of any restrictions which a belligerent may choose to adopt for its 
own purposes in dealing with enemy property ordinarily subject to seizure. 
A belligerent I11ay, of course, elect not to exercise fully its right to seize 
property as booty. Such a course may be pursued because arrangements 
have been entered into with co-belligerents relative to the disposition of 
enemy property in geneml,9 or to the restitution of certain special types of 
property seized by the enemy during the war. One example in point' 
would be a government's determination to treat as "captured enemy 
material" in any zone, only property which was owned or held for direct. 
military use by enemy military authorities. lo The more limited concept 

7 On March I, U116, the Department of St.ate officially denied that the United States had 
any agreement with the Soviet Government in regard to "war booty" in ManchLii'ia and 
repudiate,l any interpretation of that term to include·indusirh,l enterprilses such as Japanese 
industries and equipment in Manchuria. Department of State Bulletin, Vol. XIV (1946), 

. p.364. 
. ;1 8 FM 27-10, Rules of Land Warfare, par. 313; and for an application of this principle in 

:1 international jurisprudence, Hardman's case, American and British Claims Arbitration, 

1 
Nielsen's Report, p. 495. 

. 9 Such as under the "Liberated ArC;lS Agreements" between the United States and1 various other governments, a t,ypical example of which is the accord supplementing the 
.~ agreement of May 16, 1944, bctween the United States and the Netherlands (official text 

'1. . unpublished). 
, 10 A striking illustration of American policy is furnished by the American Government's 
, return to the Hungarian National Bank of approximately $32,000,000 worth of gold which 
i had been removed from Hungary by the Ge.rmans and subsequently captured by the armed 
" forces of the United States. See Department of State BuUetin, Vol. xv (1946), p. 335. t . 
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embraced in a policy of this kind would obviously not prejudice the larger.
rights granted by international law. 

The general principles governing war hooty are set forth in Articles 46, 
47, 52, 53, 55 and 56 of the Regulations annexed to Hague Convention No. 
IV of ]907 concerning the laws and customs of war on land. A survey of 
these [tl'ticles and of the precedents afforded by their application is the only 
accurate means of ascertaining what is embraced by the concept of booty, 
inasmuch as that term is not defined either in the Regulations or in any 

international instrument. The articles referred to are found in Section 
III of the RegUlations entitled HMilitary Authority Over the Territory of 
the Hostile State." Article 46 of these Regulations formally prohibits con
fiscation of private property, which on the contrary, must be "respected." 11 

Article 47 forbids pillage; this injunction applying to public as well as to 
private property. I: Article 52 permits requisitions in kind (and in the form 
of services) from municipalities or inhabitants, but only for the needs of the 
army of occupation. Contributions in kind are required to be paid for as 
soon as possible. The powers of an occupant with respect to the public 
property of the State (both moveable and immoveable) as well as certain 
special categories of private property, are regulated in Articles 53 and 55: 

Article 53. An army of occupation can only take possession of cash, 
funds, and realizable securities which are strictly the property of the 
state, depots of arms, means of transport, stores and supplies, an::!, 
generally, all movable property belonging to the state which may be
used for military operations. . 

All appliances, whether on land, at sea, or in the air, adapted for 
the transmission of news, or for the transport of persons or things, 
excillsiveof cases governed by naval law, depots of arms, and, generally, 
all kinds of ammunition of war, may be seized, even if they helong to 
private indiViduals, but must be restored and compensation fixed when 
peace is made. . 

Article 55.. The occupying state shall be regarded only as adminis
trator and usufructuary of public buildings, real estate, forests, and 
ngricultural estates belonging to the hostile state, and situated in the 
occupied country. It must safeguard the capital of these properties, . 
tlnd administer them in accordance with the rules of usufruct. 

Property seized under Article 53 need not be directly usable for military 

operations, as in the ca~e of ammunition, but it is sufficient if it serves that 

purpose indirectly.13 The United States Rules oj Land Warjare states this 

rule more rCRtrictively when it declares in Paragraph 321: 


All movable property belonging to the state directly susceptible of 
military use may be taken possession of as booty and utilized for the 
benefit of the invader's government. Other movable property, not 

II Set' Ned's Executor v. Noland'8 lleirs, HiG Ky. 'i,i5, 467. 

12 C. C. Hyde, International LaUl, Boston, 1945 (2d cd.), Vol. II, § 694, 


II M. Huher, in Revue Generale de Droit International Public, 1913, p. 683; H. Rolin, Le 

llroit Modeme d.e la Gtlerre, § 547. 
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directly susceptible of military use, must be respected and cannot be 
appropriated. 

It is clear that property which cannot be used for military operations, 
directly or indirectly (a shallow test, indeed, in the present era of "total" 
war) is not subject to appropriation.14 Such moveables as books, pictures, 
collections of various kinds, are exempt. Thus, to be lawful booty move
ables must be (1) state owned and (2) usable in military operations. 

Article 55 is incorporated word for word into the War Department Rules 
oj Land Warfare, as paragraph 315, and is amplified by paragraph 316 thereof 
in the following terms: 

The occupant does not have the absolute right of disposal or sale of 
enemy real property. As administrator or usufructuary, he should not 
exercise his rights in such wasteful and negligent manner as seriously to 
impair its value. He may, however, lease or utilize public lands or 
buildings, sell the crops, cut and sell timber, and work the mines. A 
lease or contract should not extend beyond the conclusion of the war. 

The general exemption from seizure enjoyed by private property is extended 
by Article 56 to the property of municipalities, of institutions dedicated to 
religion, charity and education, the arts and sciences, even when such 
property is that of the state; and the seizure or destruction of, and wilful 
damage done to, these institutions, to historic monuments or to ~orks of 
art and science are expressly forbidden. 

It was formerly the rule that all enemy property, . whether public or 
private, which a belligerent found on the battlefield, was lawful booty and 
could be appropriated. So far as private enemy property is concerned, this 
rule is now obsolete, except with respect to such items as military papers, 
arms, horses, and the like. But the rule is still vaJid with respect to public 
enemy property so found. As Oppenheim says: 

Thus, not only weapons, munitions, and valuable pieces of equipment 
which are found upon the dead, wounded, and prisoners may be seized, 
but also the war-chest and state papers in possession of a captured 
commander, enemy horses, batteries, carts, and all other public property 
found on the field of battle that is of value * >I: * The restriction in 
Article 53 of the Hague Regulations that only such moveable property 
may be appropriated as cun be used for the operations of war does not 
apply to property found on the h:tttiefield, for Article 53 speaks of 
Han army of occupation" only. Such property may be appropriated 
whether it can be used for military operations or not; the mere fact 
that it was seized on the bitttlefieid entitles a belligerent to appropriate
it.Ii 

Under this category of rights-rights of a belligerent engaged in actual 

I hostilities, as distinguished fl'om his rights with respect to property in oc-

If J. De Louter, Le Droit Internati()nal Positif, Vol. II, p. 301. 
U International Law, as cited· pp. 310-311; also Hyde, § 695 and Spaight, Air Power and 

i 
tvar Righil!J, p. 329 • 

.~ 
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Cl11)ieci territory-truins carrying ammunition or troops, or carts and the 
vehicles loaded with food or supplies can be seized ns booty of war, whether 

owned or not,I6 But the seizure of means of transportation which 
is pOl'mitted under Article 5:l, pnragl'aph 2, is altogether different in char
aetel'. In that case the occupant's authority is limited to use, and he may 
not appropriate title to himself. The duty to restore such property when 
peace is declared llnd to make compensation is recognized by the United 
States Wnr Department Field Manual on Rules of Land Warfare (FM 27-10), 
paragraph 331 of which incorporates ,the rule of Article 53, paragraph 2, of 
t.he Hague RegUlations. The use there contemplated clearly includes 
eablcs, telephone and telograph plants, radio stations, automobiles, horses, 
wagons, railway:>, railway plants, tramways, ships in port, airplanes and 

facilities, depots of arms whether military or sporting, and in 
general, all kinds of war materialY While Article 53, paragraph 2, permits 

seizure of privately owned arms and munitions factories and other 
e:'itllblishments mam,factlll'ing War material, as well as the exploitation of 
private raill'Oads and their eqnipment, the private character of '~his property 
requil'es that it be restored at the end of the War and excludes it from Con
sideration as lawful booty.ls The same quality preventsan occupant from 
tnking possession of funds or securities found in the treasury of the private 
l'1lill'Oad and belonging to it.l 9 Such was in fact the express holding of the 
Franco-German Mixed Arbitral Tribunal in the case of Compagnie de8 

de Fer du Nord v. Germany 20 where seizure of the Company's railway 
as a menns of transport was upheld as compatible with Article 53, paragraph 
2, hilt not seizure of the Compttny's funds and cash. Even the German 
Cenc,!"al Staff's Kn'egsbra1lch im Landkriege 21 acknowledged that the seizure 
of c:lsh, funds, and realizable securities f.Jermitted under Article 53, is limited 
to those not belonging to municipalities, communes, or private individuals. 

WhO!"fl t,lw ownership of property is unknown 01' where there is any doubt 
~IS to ""!CI,lwr it is public 01' private property for purposes of seiZUre as war 
hooty, the Rules of Land IVmiare (which, it should be observed, const,itute 
the go\'ernin;:~ c1oetrill(~ fot' :nmies of tllfl United States in the field), cate

states that such property shollld be treated as public property until 
()I\'IH~/'0hip is definitdy "ottlcd (pamgmph 322). With this doctrine should 

conf5idered the ruling of the Hungarian-Yugoslav Mixed Arbitml Tribunal 
in Collac v. Yugoslavia to the effect that pieces of machinery, left behind at 
t!!C approach of the ene.1<y, cannot automaticalJy be considered as war 
t"lot.Y, but tlwt it has to be ascertained whether they belong to a private 
pcr"on who, having temporarily abandoned them, has not relinquished his 

I' A, bli(i, Effects of TVar 011 Property, p. 30. J7 Rolin, §§ 523, 528, and 530. 

IS Des Requisitions Mt 11tatiere de Droit International Public, p. 176; M~rignhac,
"'~ Droit des gens, et La Guerre de 1914-1918, Vol. JII, p. 608. 

19 Rolin, § ~30. 

,n 0 Recl/,n'L des Decisions des Tribltnauz Arbitraux Mixtes, p, 67, at p. 72." .. l\'forgan, ed., p. 160. 
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rights of ownership; or whether they formed part of the equipment of the 
enemy army or were at least in its use,22 

Text-writers have generally condemned as 'a violation of Article 53 (and 
the customary pl'inciples of international law which that article codifies) 
Germany's action in World War I of seizing and transferring the funqs of 
the Banque NaNonale of Belgium, a private institution, to the German 
Imperial Bank.n Among other recognized German violations in that war 
were the seizure and carrying off to Germany of live stock, and particularly 
horses and cattle, in the occupied portions of 'France and Belgium; 24 the 
dismantling of factories and workshops in Belgium and Northern France, 
as well as the carrying away of machinery and tools to Germany 25 and the 
tearing up of tracks of various privately owned Belgian railroads, the rails 
of which were transported to Poland for construction of military railways.2& 
Removal of the tracks of a public railroad would also violate international 
law, since this exceeds the mere right of usufructuary given over immoveable 
property.27 More controversial is whether an occupant may appropriate 
the roIling stock d state-owned raih..'ays. Some writers take the position 
that mil road rolling stock is an integml part of the land, and must therefore 
be treated as immoveable property; 28 others hold that there is no obligation 
to restore rolling stock of this category which an occupant may have re
moved. Thus Feilchenfeld states: 

An obligation to restore is created in paragraph 2 of Article 53 for 
privately owned rolling stock, but it is deliberately omitted in para
graph 1, which deals with state property.lI . 

Such is also the viewpoint of the great Max Huber who concludes that state 
rolling stock may be disposed of by the enemy who seizes it, as he sees fit. a• 
This position is corroborated by the fact that at the First Hague Conference a 

.. 9 Reeueil del! Decisions des 1',A ,11(. (1930), p. 195. And see Schwarzenberger, Inter
national Law, Vol. I, p. 272. In MazzO'lli c. Finanze delEo Stato, the court rejected an argu
ment that stocks and bonds which had been left behind by their oWllers in Italian territory 

by Austro-Hungarian troops, were liable to sei~ure as res nullius or ,war booty: 
Annual Digest of P'ubLic International Law Cases, 1927-1028, Ca.;;e No. 384; also G. H. Hack
worth, Digest, Vol. VI, p. 403. 

23 J, W. Gamer, International Law and the World War, Vol. II, pp. 130-131; E. Feilchen
feld, The International Economic Law of Belligerent OCClIpation, p. 38. 

2' Oppenheim, § 143a; and Gamer, § 395. 
2G Gamer, § 39G, who points out that nlthough Article 53 "allows, subject to restoration 

and indemnity for its lise, the Seizure of war m/ltarial belonging to private persons, it cloes 

j 

not authorize the seizure and exporkltion by the occupying belligerent of machinery and . 

implements used in the industrial arts, " See also note 7 above. 

H Work cited, § 397. 

i 

27 Rolin, § 5~5; Holland, Law of War on Land, par. 115. 

28 Rivier, Principes de Droit des gens, Vol. II, p. 311; M~rignhac, Vol. III, p. 612. 

29 Work cited, p, M. 

3G Re/lue General de Droit lnterna~iorull PubUc, 1913, p. 669. Accord: Von Stein, Le droit 


international des chemins de fer en temps de gllerre in ReVile de droit international et de Uf}i8lation 


,j comparee, Vol. 17, 1885, pp. 543 and ff. 


~ 
,~ 
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proposnl by Switzerland that state railway material should be returned at the 
end of hostilities, was rejected.31 

One other vexations problem that hus arisen under Article 53 relates to the 
extent DC the occupant's authority to appropriate Hrealizable securities" 
wllieh nre strictly the property of the state. Specie, paper money, and bul
lion belonging to the state can, of course, be appropriated, and the right to 
i'ollcct taxes, dues, and tolls is admitted. More complicated is the question 
of the occupant's right to collect debts owing to the legitimate sovereign when 
evidenced by written instruments such as bonds, negotiable instruments and 
simil:1r securities, or ordinary debts not so evidenced. Bearer instruments 
belonging to the legitimate sovereign may be appropriated as booty by the 
occupant. He may not, however, sell securities payable to the legitimate 
government or its order since the occupant is not the legal successor to the 
legitimate government and is therefore incapable of passing title to such 
securities.32 

On the collection of debts, whether evidenced by instruments payable to 
the legitimate government or order, or arising from a contract, there is consid
erable controversy. It is generally agreed, however, that the phrase, II re
nliz:lbk" securities refers to matured debts and that an occupant may law
fully collect nil debts due to the legitimate government which have matured 

.during the period of occupation. But payment of a debt before maturity 
may not. be'required.33 

The genen:J principles of the Hague Regubtions summarily sketched 
above mny seem in strange contrast to some of the practices followed by the 
bclligerentf, during the course of the recent conflict and thereaft~r. When to 
t.he ordinary complexities of the booty problem are super-added the provi
sion~ of the Potsdnm Dedat'ation on repamtions claims,34 bewilderment is 
still furlhm' intensified. For example, Part, IV of that Declaration specifies 
willi r,:spcct to repa.r:l.tions from Germttny that: 

" Seott, .T. B., cd., Proceedings of tile Peace Conference of 1899, p. 67. 

02 Wcsf,lakn, fnlernational Law, Vol. II, p. 114; Huber, work cited, pp. 664, 665. 

>3 Hers/)C'y, 7'he Nssenti:lIs of Public lniemalio1l1l1 Law, p. 620; Bordwell, Tlte Law 0/ War, 


p. 32:1; Huber, work cited, pp. mH, 66f1, 670. 

3l One of the primary dilljeultj('.~ with the Potsdam provisions on repnmtions is that 110 

aUmllpt Was made to dist:nguish between external assets whieh were properly German, 
:lIId tho~c which had been s,~ized wrongfully by the Germans from other nations during thc 
W:lr. For example, When the Nazis invaded Austria they appropriated most of the capital 
"qllipment of that country. At Potsd!lm it was provided that Soviet reparations claims 
were to be nlct, by removals from the Soviet zone and "from appropriate German external 
asset;;" (TV, 1). Coupled with this was a renullciation by the United T(ingdom IlJld the 
Ulilled States of all claims "to Gorman foreign assets in ... Eastern Austria" (IV. 9). 
[Juder this language t·he Soviet Government has sought to justify its seizure-as Ger
Illan cxternnlusscts-of property stolen from the AustriaIlB by Germany. More meticulous 
draftsmanship might possibly have avoided both a serious source of friction and the re
$lIlt·ant, injustice to AlI::;t,ria. See this ,TOURN . .u., Vol. 39 (1945). Supplement, p. 245. at 
pp. 2;)1-~53. 
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In addition to the reparations to be t::tken by the USSR from its own 
.zone of occupation, the USSR shall receive additionally from the 
western zones: 

(A) 15 per cent of such usable and complete industrial capital equip
ment, in the first place from the metallurgical, chemical, and machine 
manufacturing industries, as is unnecessary for the German peace 
economy and should be removed from ~he western zones of Germany,. 
in exchange for an equivalent value of food, coal, potash, zinc, timber, 
clay products, petroleum products, and such other commodities as may 
be agreed upon. 

(B) 10 per cent of such industrial capital equipment as is unnecessary 
for the German peace economy and should be removed from the western 
zones, to be transferred to the Soviet Government on reparations 
account without payment or exchange of ~ny kind in return.

Clearly if property disposals under these provisions are to be regarded as law
ful it must be either (a) because they faU within the category of reparations 
properly so-called (prior, it may be observed, to the existence of formal treaty 
clauses thereon) or (b) because they constitute a transfer of property over 
which the Allies have jointly or severally acquired the sovereign right of dis
position. Under no view can they be justified as an application of the inter
national law of booty. 

These considerations must be kept in mind when final appraisal is made of 
the Potsdam approach.· Without disregarding its fulliegarimplications, the 
question of general principles nevertheless remains important, for issues con
tinually arise not only concerning the validity of seizures as between the Al
lies themselves and third parties but also with respect to the propriety of 
booty seizures by the Axis forces during their regime of occupation in Europe. 
As has already been observed, whatever departures from the Hague Regula
tions may have appeared necessary to the Allies may be legitimated, as be
tween themselves and the vanquished powers, by specific covering provisions 
in the peace treaties. Such provisions would, of course, be ineffectual to 
extinf:,'Uish the rights of non-contracting third States whose subjects may have 
suffered damages due to violations of international law. 

ALWYN V. FREEMAN * 

AMERICAN MILITARY GOVERNMENT COURTS IN GERMANY 

American Milibry Government Courts have been in operation in Germany 
since September, 1944. Little publicity has been given to their composi
tion, jurisdiction, powers, and procedure. Their influence upon the democ
ratization of Germany has probably been very great since tbe courts, above 
all German institutions prior to the Nazi regime felt the greatest impact of 
the National Socialist pi·ogmm. Particularly in the courts did the fullest 

30 Same. p. 252. 
"Of the Michigan Bar. Not.hing' in the present note necessarily represents the views of 

any government agcucy. 
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Al!MISTlCE5-1944 STnE 

The armistice agreements 1 concluded between the Governments and 
commands of Rumania, Finlanu, Bulgaria, and Hungary anu their . 
belligerents on September 12, September 19, and October 28, . 
.January 20, 1()45, respectively, have furnished the first elear-cut 
of the gClIeraJ type of political and military treatment to be meted 
remaining Axis partners at the eonelusion of hostilities.. While a 
Gapitulations were signed in the earlier stages of the war, 2 and two 
co nomitlc, were "oncluded by the French Government and High 
with Gemlany and Italy respectively, no armistice agreements' 
the Unite(; Nations have hitherto appeared in integml form, it 
erally understood that published versions of the armistice 
tween the United Nations and Italy on September 3, 1943 were 
The four armistice agreements and their annexes thus form the moe 
ing nexus of legal stipulations, military procedures, and lJOll~ICo---e1 
settlements which have apP;larod since the close of World War 1. 
they are likely, under the prevailing climate of opinion which calls 
"long armistice," to serve f('r some time 1>8 yardsticks for the 
of the political and social bek.vior of the uefeated countries, 
special attention and analysis. Finally, because what is sauce 
goslings may reasonably be assumed to savor of what is in store 
gander, they may have H. certain value in forecasting the provisions 
armist.ices to come. 

While Anglo-American practico in the past. has been extremely 
referring to capituiutions, truces, suspensions of arms, and other such 
armistices, and the reverse,. CUlltwental practice, particui!uly 

I ror the texts of the four armistices sce below, Bupplement, pro 85-103. 
• Reieren"e is made to til,> capitulation of the residual Polish force. in Warl!l\w 

Septemher, J939: that of the Netherlands High Commallo on I\hy 16, 1940; 
Belgian High Command and the King on May 27, 1940: to the surrender (.f 
of the Yugoslav High Command Ilt t,he end of April, 19!1, and of the Greek High 
in mid-:Vfay, 1941, as e.wnpl"". The terms of surrender of Axis forces in Syria in 
antodate the formation of the United Nations and therefore do not possess a character 
pamble to the agrooments here diseu'lSed, . 

• For the proclamation of the Italian armistice by General Eisenhower on 
1943, sec The N.w l'ork Times, September 9, 1943. For an a!leged 
see Rwue d, /)roit international (Sottile), XXII' Annte, No.2 (April-June, 

• See P"rey Bordwell, The· L'H" DJ lVar betwum Belligerents: A Histv'71 and 
Chicn,;o. l008.!'P, 294-295, and W. E. Hall, l~i"nal Law, Oxford, 1895 (4th 
564-56.'1. 
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t'irst and Second Hague Conferences, has· steadily crystallized its con
eeptions.~ It tends to consider an armistice as .a.n agreeme~t f?r the general 
terIllinlltion of hostilities, concluded by both mihtary and CIvilIan represc?t
tives of a defeated Power on wider than strictly military bases, to prOVIde 

:ot roerely for the end of open warfare, but for a transit.ional regime of 
indeterminate duration. The experience of the United States as a negot~ator 
of the armistices with Austria, Hungary, and Gcrmany In 1918' commItted 
it almost irretrievably to following Continental practice. It is not sur
prising, therefore,that the conception of a general armi~ticc as. l~r~eIY 
equivalent to the" preliminary peace ".of older usage, ullderhesth~ JundlCal 
thinking embodied, with its consent, 1Il three of the four armistICes under 
review. The non-participation of the Soviet Government in the practices 
of 1918 has not, however, operated to create any visible disharmony between 
the pra,ctice of the Allied and Associated Powers a quarter of a century ~go 
I!Jld that of the Soviet Government and High Command nol\'. If anythmg, 
the fact of Soviet participation in, and paramount influence on, the negoti

.ations preceding the conclusion of these armistices tends to develop, in the 
-preSent setting, precedents laid down by the Soviet R!!pubJic twenty-five 
years ago when it., concluded armistice conventions with its limitrophe 
neighbors. The ar;nistices of 1944 are thus, both ideologically and textually, 
new syntheses of hitherto unjuxtaposed practices. ' 

> . GENERAL PROVISIONS 

All four armistices were concluded at, Moscow between mixed military and 
civilian delegations of the defeated 7 and representatives of the Allied 
.(Soviet) High Command, a British general participating in the negotiations 
with Bulgaria, because of the overlapping theaters involved, as "the repre
sentative of the Supreme Allied Commander in the Mediterranean." In 
keeping with the long estaLlished Continental practice of waiving ratification 

,of armistice conventions if the negotiators possess special fuJI powers, none 
of the armistices. required further confirmation on either side, and thus 
exprcsslv entered into effect immediately upon their signature. 8 However, 
on the li~lJied ~idea new factor entered into consideration: in addition to the 

'See Paul Fanchille, Traitt de Droit intcrna/ional public, Tome II, pp. 326-334 and 536
.$(Q lor an excellent statement of Continental practice. 

'See United States, Department of State, Foreign /lela/io"" of the United Stales, 1918, 
s..pplement 1, Vol. I, pp. 1-498. , 

'Thus the Rumania" Delegation consisted of a Minister of State, a General, a Pr1nce and 
"civilian; the Finnish Dclcg3.tion of the Minister of Foreign Affairs. the Minister of Defellse 
(aG<!neral), the Chief of Staff and a general officer; the Bulgarian delegation of Lhe Minister 
of Foreign AJIairs the Minister of Finance and two Ministers without portfolio-t> wholly 
civilian delegntio~, which is an· exception to the general rule. The Hungarian Delegation 
con.isted of the Minister for Foreign· AJIairs, " General and the State Secretary of the Cabinet 
of Ministers. . 

• R\JIllUnin, Art. 20; FinlllJld, Art. 23; Bulgaria, Art. 19; Hungary,. Art. XX. 
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explicit :1utliuJ'iz!.tionB by specified national governments, the 

acted not only for themselves but" in the interests of all thllllnited 

in the Rumanian instrument and "on behalf of all the United 

war" with Finland, Bulgaria or Hung3ry respectively in the 

agreements.· This stipulation thus laid claim for the United N 

nell' corporate and representative capacity 10 which is reflected, from 

time, in other articles. 


All the armistices were drafted in English and Russian as the 
languages, with a ve~nacular version, which is expressly denied any 
authenticity, for each of the defeated powers.lI This marks a new 
for both Russian and English as diplomatic languages to thfl "M.'....un'n"'''". 
French, and places English and Russian on a juridical parity. In the 
Finland a special interest attaches to the abandonment by Finland 
effort to negotillte 'in both Finnish and Swedish, this marking a' 

. • According to the DqJarrme1ll 0/ Stale Bulietin, Vol. X, No. 252 (April 22, 1944), 

376, Run=ia was at war "'ith the United States of America, Australia, Bolivia., 

Czechoslovakia, Haiti, Luxembourg, New Zealand, Nicaragua, too Union of 

the Union 01 Soviet. Socialist Republics and the United lGngdom, while 

had heen severed by Argentina, Belgium, Brazil, 'Chile, Costa Rica, Egyp,t, (~tee 


Mexico, t,he Netherlnnds, Norway, Poland and ,'ugoslaviaj Finland was at 

tralia, Canada, C ..",hOldo\'nkia, New Zealand, the Union 01 South Africa, the 

Socialist Republics and the United Kingdom, while relationa had heen severed 

Egypt, the Netherlands, Norway, P"land and Yugoslavia, and-a few months 

United States of America; Bulgs.da was at war with the United States of Amen.... , 

Bolivia, Czechoslovakia, Greece, Haiti, LuxelO.hourg, New Zealand, Nic!ll'alWa, 

of Sout,b Africa, tbe Unitcd Kingdom and Yugo,;!avia, joined at tbe last 

Union 01 Soviet Socialist RepUblics, while relstions had been severed by Argon' 

Chile, Egypt, Iran, Mexico, tbe Netherlands and Poland. HU:lgary was at 

United States of America, Au.tralh, Bolivia, Canada, Czechoslovakia, Haiti, 

~ew Zealand, Nicaragua, the Union of Soutb Africa, the Union of Soviet 

the United Kingdom and Yugoala.via, while relations were severed by 

Bra.i!, Chile, Costa Rica, Egypt, Greece, Iran, Mexico, Netherlands, Poland 


It is apparent from the foregoing that Rumania was, with three relAtively 

exceptions, chieHy involved in Wllr with tbe United States, the British 


. Russia; Bulgaria: with the Uuited States, the British Commonweal 
the last minute; Finland with Russia, th~British Commonwcalth, 
and with no severance of ties by any 01 the American Republics. 
at WAr ,dth Yugosl!l\'ia and all the states at war ,,1th Rumania, and so f 
in to the plltl el'll sel by her EUNpenn neighbor while additionally drawing t 
degree or several,ce of rclal.iom-of Uruguay. The stalus of ?olisl,-H'un~ar 
hilS never been satisfactorily cleared up. although, the P"lish Leg.'ttion in 
10 function in Jnmmry of 1941. 

10 It will be recnlled that. in the peace settlement following World War I the 

Hw treaties. of Versailics. Saint-Germa.in, Neuilly, Trianon, nnd Scvres 

instance by name the" Principal Allied nnd Associated Powers" and also 

m{~rat"d the states classified merely as U Allied and Associated Po,,'ers"; nowhere 

corporate eapacity Or designation. 


II I"hi~ is stated in the condusion of each agreement. 

EDITORIAL COMMENT 

int in the history of the status of S,,'edish as an official language." The 
~~nnish and Hungarian armistices also entrusted to the Soviet Government 
the duty of transmitting official copies of the maps to each of the other 
g,ivcrnmcnts on whuse behalf the armistice was concluded. 

llIILITARY PROVISIONS 

Thc principal military objective of the armistices being to terminate· 
hostilities, the initial article in each instance provides for this, th? .Rumanian 

misticc having the widest scope and forcing a complete mdltary volte
;;cc. Thus Rumania was compelled to discontinue military operations 
'against the U.S.S.R., withdraw from the war ~gainst the Unit.ed Nations, 

. break off relations with Germany and her satelhtes," and enter mto the war 
and promise to wage war on the United Nations side, placing her armies under 
tile Allied (Soviet) High Command, with a view to recovering her independ~ 
once .and sovereignty. Finland, having given her p1!ldge to break with 
Germany and evict German troops before the armistice was signed, merely 
pledged mutual cessation of hostilities,and a,break w~th GerlIlany's satellite 
states, such rupture being defined as mcludmg all dIplomatIC and consular 
relations, and use of communications media with Germany and Hungary;l< 
and-what is decidedly new and important-the discontinuance of pouch 

. And cypher and telephone communications with foreign countries by diplo
matic missions and consulates located in Finland. This proviso, which is 
clearly intended to circumvent new forms of "unneutral service" by neutral 
diplomatic missions, will no doubt have its own precedeliL value, as hitting at 
neutrals through the vanquished. Certainly it marks an appreciable ro
ce,sion of neutral diplomatic rights. For Bulgaria, after her fleeting war 
with the U.S.S.R., there was oilly the obligation to cease war with all the 
other United Nations, break with Germany and Hungary, and pledge to 
make available such forces as might be required for service under Allied 
command-a stipulation possibly intended to impress Turkey, but hardly 
likely to be fully enforced. 

Further to disable the enemy the armed forces of Germany in Rumania, 
Finland, Bulgaria and Hungar~ were ordered disarmed,'& the Rumanian 

, anniRtice providing for their internment, the other three for the surrender of 

~ In keeping with previous domestic practice, it is te be "xpec~d that Finland will publish 
. an officinl version orthe armistice in Swedish, bnt it will possess an "officinl" value only 

,"lbin the country and not internationally. 
U The phrllSC. as a legal description for the anti,Soviet conlition built up by Hitler, is new 

but occurs f",q~ently in the three armistices. It appears not only." a convenient label for 
Ibe cJa.'lSific"'tion of puppet regimes, but is apparently ruso intended to put in question-in 
terttlS Qf Rt:.mania,'s own expcrience---the 1/ sovereignty" and "independence of such areas III 
Yiew of their previous manifest subordination to the Third Reich. No such designation is 
IOU1)d in the H ungari"n armistice, Hungary itself being obviously the IMt important satellite. 

.. Article 5 nnd Annex; Hungary,' Art. XVI and Annex. . 
"l\umnnia, Art. 2; Finland, Art. 2; Bulgaria, Art. 1 (B)i Hungary, Art. I (B). 

http:Saint-Germa.in
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. alllllilitary, naval, and airper~onllel as prisoners of \m~; in any 
nationals of Germany and Hungary in Rumania, Finland, and Bulgaria 

,of Germany in Hungary, wore ordered int(lrn~d. This procedure 
rather high degree of severity toward "the civilian population ' 
appears to have been imposed by the circumstances of the war and 
possibility flf large sculcsubtcrfuge to permit military pel'sonnel to ""t:a~~'l~>;:. 
It is n procedure more severe than was exacted by Hussia of either 
Poland, 01' the B!lltic States at the conclusion of \\'o1'ld War L 
w(,rthy feature is the exemption from internment under the Humanian . 
stice of German and Hung:uian citizens of Jewish origin.'" This 
tegrally connected with other measures of a politically lemcdial cll:ara'cul]'lli....'•.,j;· 
cussed bel~w, ,,·hich endeavor to erect the frameworl;. of a new and 
legality following the collapse of the repressive Nazi-authoritarian 

The common pr.ttern of the armistices, which becomes continually 

as their provisions are "offipared, is evidenced in the stipUlations 

the Soviet and other Allied forces facilities for free movement in 

rcction, and access without. cost to all installations, transport systelXl.!l, 

fields, etc., of the respective countries.·e The surrender of all Allied 

sonnel in enemy hands is next demanded, entailing the repatriation of 

prisoners of war as well as of interned Allied citizens on the territorY 

defeateri countries and Allied nationals transported to either 

Rumania, or Bulgaria. 11 This is exacted of Rumania, Bulgaria and 

ou a unilateral basi~, whereas Finland receives an explicit 

Finniilh prisoners of war 'anl} interned persons now located on 

Allied States will be transferred to 'Finland. This posits an 

reciprocity of treatment for Finland which reveals itself el,:<m'hpre. 


through skilful drafting, in appreciably milder terms or more 

mands than those imposed upon the former Balkan satellites. 

attention is given the needs of prisoners, internees and di~pJaced 


agreements setting a formal sbandard of "adequate food, 

medict\1 ;;en'ices in accordance with hygienic requirements '--arlD8.rellt 

appeal to scientific standards of public health rather than to the 

of international sanitary conventions. 


MINORITY GUARANTEES 

Correlative to the stipulations liberating Allied nationals are 

leasing, irrespective of cit!zenship or nationality, all persons held 


". German nationals of Jewish origin, temporarily domiciled in Hungary, were 

from internment. Rumania, Art. 2, Annex; Hungary, Art. I J Annex. 


"Rumanin, Art. 3 and Annex; Finland, Art. 3 and Annex; Bulgari", Art, 3; 

Art. III and Annex. 


U Rumnnia, Art. 5; Finl!Uld, Art. 10; Bulgaria, Art, 4 and Protocol. The 

armistice speaks of providing "adequate food, clothing, medical services and 

hygienic requircments"-another evidence of reference to objective rather than 

i ~.. conventional, stnnd~rd8. 


EDITORIAL COMMENT 

linement in the territory of the defeat.ed nations on anyone of three 
grounds,lS The first catego~y embraces acth'lties in favor of the United 
Kstiolls-presumably applymg to overt acts; the second covers. persons 
~cnrccrated because of their sympathies with the cause of the United 
~stions-attitudes doubtless characterized by the enemy as subversive; the 
third c:l.tegory comprises offenses arising from status, covering persons con
demned simply because of t.heir racial origin-a term broadened in the Bul
garian nrmistir.e to cover" racial or religious rcasons, " quite understandable 
in areas where an Ildiu1lt tlw%gicmn has long prevailed. Taken together 
"ith the pledge to repeal or remove all discriminatory legislation and re
strictions or disabilities of this character, these clauses enter a new field quite 
unconnected with military operations. They amount to an internationally 
imposed. amnesty for offenses against an overthrown political rllgime. At 
!.he same time they set up a new form of minority guarantees for political, 
raeial or religious groups bereft of any toleration under outgoing totalitarian 
1tgimes, A further promise of remedial action is giveri in the pledge exacted 
of each of the defeated to collaborate with the Allied Powers in the ap{:lre
hension and trial of persons accused of war crimes"" 

ECONOMIC CLAUSES 

With persons in these various categories disposed of, the armistices turn to 
the material side, requiring first the restoration of previously existing state 
front.iers'o between Rumania and Russia, Rumania and HungarY, Finland 
and Russia, Bulgaria and Greece and Yugoslavia, and between Hungary 
and Czechoslovakia, Rumania, and Yugoslavia. This is not merely a. 
return to the statu8 quo ante, but a basic decision regarding frontiers for the 
futur/)o In that respect at least, the clauses are those of a preliminary 
peace. . 

In the wake of surrender of territory comes the surrender as "trophies" or 
"booty" of all German and Hungarian war materiel, including both war and 
merchant vessels of both countries found within Rumanian, Finnish or Bul- . 

It Rumania, Art. 6; Finland, Art. 20; Bulgaria, Art. 5; Hungary, Art. V. 
,.. Because of the complicated and ill-defined position of a. number of categories of pe",Oll8 

found in Hungarian territory, the Hungarian armistice added to Article V a special para
ppb oblig"ting the Hungarian Government .to take" all necessary measures to ensure 
lhat all ru.placed persotll! and refugees ,.;ithin the limits of Hungarian territory, including 
S""" and stnteless persons, are accorded at lellSt the snme meMur. of protection and sa
tunty as iUi Own nationals." 

II Rumania, Art. 14; Finlaud. Art. 13; Bulgaria, Art, 6; Hungary, Art. XIV. The Hun
Prian anni.t.ice additionally provides for "the .,urrimder to the governments concerned of 
peraons accused Qr WAr criutes H This is a stipulation obvinusly intended to forestall and• 

o""";de objections of a statutory or constitutional character, such as that laid down in 
.\11. ,12 of the Weimar Constitution of the German Reich against a nation's surrender of 
no Q..... national.. This may weU forecast an analogous provision in the armistice terms 
lor & defeated' Germany. 
Pt"Rufilania, Arts. 4 and 19; Finland, Arts. 6, 7, 8, and Annex 9; Bulgaria, Art. 4 and 

010001; Hun~ur)', Art. II. . 

http:defeat.ed
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garian juri,diction.21 Other stipulaLions lay down guarantees "g"IILSt'itb,."',. 

removal or destruction or sabotage of enemy-owned or enenly-·contl'rin.iOI:\ 

property, movable or irumovable." whether owned by the 

enemy nationals or by non-nationals domiciled in enemy or eneII1Y~OCcrunii"" 


territory. While comprehensive in its Rcope and phraRed so as to' 

widely ramihed condition" this proviso is apparently directed 

a!!:ainst the flight of privately owned capital from regions to be 

()ecup:1tion by the Red Army .. All such property in Rumania and 

',0 be subject to the Allied (Soviet) High Command; in Bulgaria and 

to the dictates of the Allied Control Commission. 


The treatmerit of merchant shipping under the armistice cOl~ditioria·'.ii3> 
rather complex, and some of the thorniest questions as to title and nn",..';':;;;;:.~c 
are deliberately postponed, it .being obviously impossible for 
K ationR to reach agreement on all the points of law, including 
before the armistices were concluded. In the main, merchant -'-"--""'>' 
the United Nations found in the ports of the defeated countries is, 
exception, to be turned over to the Allied (Soviet) High Command 
interest of the Allies" Itnd placed under its operational control' 
duration of the war against Germany and Hungary." 
ships are to he returned to their owners. That this opens up a 
interesting legal problems is obvious in the light of recent litigation 
ships of Estonia, Latvia, and Lithuania in forp.ign courts.23 

The fiRcal and econumic controls to be exercised by the Allied 
High Command in the territory of the defeated states are I>xje.I>n.iv,p'. 

ing power to demand or requisitiuD goods and currency to eover the 
'the control agencies, an,:; a blanket right to utilize all the major forms , 
nomic installations and enterprises, if necessary." 

The problem of reparations" is differently faced in each "'r.IllU<Ll<:~.·" 
mania's load is appreciaLly lightened by her participation in the 
AIlip.d side, yet a total of $300,000,000 payable over a six 
chiefly in commodities such as grain and oil, is required of her. 
held to a similar amount, to be paid for in timber, paper, cellulose, 
craft, etc. Bulgarill is merely requircd to "make such reparation for 

" Rumania. Art. 7; Finland, Art. 15; Bulgaria, Art. 12; Hungary, Art. VII, and 
Art. 2. Only GCTTTUln material and shipping are to be surrendered by Hungary. 

"Rumnnin, Art,. ~9; Finland, Arts. 1&-17; Bulgaria, Arts. 13-14; 
VIII-X. 

"Cf. Briggs, Herbert W., "Non-Recognition in the Courts: The Ships of 
Republics," this JOURNAL, Vol. 37, No.4 (October, 1943), pp. 585-596. 

2. Rumania, Art. 10; Bulgaria, Art. 15, and Protocol 4, Art. 17; Hungary, 
Annex. Oddly enough, only a general pledge to respond to requisitions was 
Finland in Art. 19. . 

Vi The phraseology involved is almost strained in its circumlocution (our italics>" 
caused to the Soviet Union will be made good" by Rumania;" Losses caused by 
will be ind(mmified/' uut Bulgaria will make such reparation ... as may be 
Ru",,,nia, Art. 11; Finland, Art. II: Ilulgarin, Art. 9; Hungary, Art. XII. 

EDITORIAL COMME"T 

damage caused by the war to the United Nations, including Greece ancl 
ru"osl:1l'ia, as may be determined later." Since there was only a paper 
\l'a~ between Bulgaria and the Soviet Union, no real reparation claims 
rise from that quartcr; only the United Nations directly involved need 

~~p~ct reparations from Bulgaria. The Hungal'ian armistice explicitly se~s 
aside 5100,000,000 of reparations payments on behalf of Czechoslovakia 
lld lugosla,·ia. Compensation" (not reparations) will be paid for losses 
~used. to the pruperty of other Allied States and their nationals, the 
amount to be fixed at a later date. These stipulations on behalf of the other 
Fnitcd Nations and their nationals constitute a promissory note destined to 
be rather illusory if only because. reparations carry their own priority and' 
are of a nature to exhaust the ability of the defeated to pay them before com
pensation claims get a hearing. 

Restoration, chiefly to the Soviet Union, of evacuated movable property 
which is comprehensively enumerated, is pledged in almost identic language 
in hch instrument." This is another of the remedial acts of the armistices 
in effecting a large scale undoing and reversal of the spoliations, the" nil.-' 
tional grand larceny" to which the Soviet Union was subjected by the acts 
of the Axis coalition. The logical corollary to such acts of material restora
tion is the juridical one of the restoration of all legal rights and interests 
of the United Nations and their nationals as they existed before the war, and 
the exaction of a pledge from the defeated to return such property in good 
order." The armistices thus recognize the existence of two regimes of prop
erty and give legal status and support to each. 

POLITICAL CONTROLS 

. The final group of stipulations is intended to assure the victors unchal- . 
lenged and unchallengeable political control. Each armistice expressly re
quires the dissolution of all pro-Hitler or other fascist political, military, 
paramilitary or other organizations conducting propaganda hostile to the 
United Kations (especially to the Soviet Union) and binds each of the de
fented not to tolerate in future the existence of such organizations on its 
territory." A further article'o in two instances places" the printing, im

". Rumania, Art. 11; Hungary, Art. XII, Annex. Finland is held to simllar I'indemnifica
tion in the future, and the amount of the compensation is to be fixed separately." 

IT Rumania, Art. 12; Finland, Art. 14; Ilulgnria, Art. 11. Greece and Yugoslavia are 
tike....ise to benefit by Bulgaria's acts of restoration; no analogous article is found in the 
Hunga.rian armistice. 

a Rum,nia, Art. 13; Finlanrl, Art. 12; Ilulgaria, Art. 10; Hungary, Art. XIII. 
.." Rumania, Art. 15; Finland, Art. 21; Bulgarin, Art. 7; Hung"ry, Art. XV. This type ~r 
ItipuIation lIa, been insisle,] upon by the Soviet Government as a part of nearly every basIC 
IelLlement l1.ith foreign countries. Such anti-propaganda guarantees were inserted in the 
Ballic peace treaties of 1920 and in the various settlements, with ot.her countries such as 
China and Japan. They are 'round in the multiple exchruige of notes constituting the settle
IIItbt ~ith the United States on November 17, 1933. The negotint,ion of the three armi

http:courts.23
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punD.Lic,1l ::1al disniuulioll of periodical and nOll-periodical 
presentation of theatrical performances and films, the work of 
tions, post, telegrllph and telephone service!:" under the control 
(Soviet) High Command. Whilc undoubtedly a paramount 
order to break Nazi domination of the public mind in Rumania and 
this proviso goes appreciably beyond previous armistices and sets 
nnd rigorous mechanism of opinion control which is, to say the 
of ancipit1:S usus. Only the existence of Allied Control vClmlllUl!Sl( 

pressly provided for in each instrument,31 stands in the way of 
political abuse of the .sweeping power., of control enumerated 

The Allied 'Control Commission in Rumania, 'I'hose powers 
sketchily outlined in an annex to the armistice agreement, is to serve 
as a means of liaison between the Allied (Soviet) High Command 
Rumanian government. It is presumed expressly to act" on 
Allied Powers;' and apparently not for the United Nations. 
to its exact composition and powers and procedures are left for 
oration. The Allied Control Commission in Finland, whose 
worked out in considerable detail, is left. in substantially the same 
The Allied Control Commissions in Bulgaria and Hungary, 
headed by a Soviet representative, expressly envisage pa:rW3Ipa~lon 
laboff by representatives of the United States and the United 

Viewed in retrospect, the four armistices reveal the need for, 
the necessity of action on behalf of, a United Nations structure 
presently in being; they endeavor to act corporately for the United 
and actually succeed in representing only the much smaller 
" Allitld Powers." The control bodies they create are only 
linea ted and their a~tual role is fixed with anything but 
The armistice with Rumania bears numerous evidences of 
very has1..ily drawn up; that with Finland reveals highly precise; 
smooth drafting, while the Bulgarian and Hungarian instruments 
cidedly more general in character. They tend to cover with broad 
new situations hitherto ungoverned or only imperfectly reached by 
of nations. But they do focus with unfaltering precision on thtl 
destruction of Germ~.ny'R power, lewing to the future the more 
defining of the rules which will gm'ern some personal and many 
relations between regimes organized on different economic 

stice. under review o.fforded the Soviet Government .. special opportunity to 
sti!,ulations to cover the entire bloe of the United Nations, thus broadening and 
universalizing the IIllti-propnganda guarant.eoo. . 

"llumanin, Art. 16; Bulgaria, Art. 8. Hungary, Art. XVI and Annex. 
81mistire contains no analugmltl provisions. 

.. RUID1Ulia, Art. 18 and Armex; Finland, Art. 22 and Annex; Bulgnria, Art. 18; 
Art. XVlII anel Annex. 

EDITOHIAL'cm!~I'E:\T 

TIlt'Y :11,0 scn'c to indicate in .considerable detail thc juridical principles 
likely to be followed in dealing wit·1I Germany at the time of her ultimate 
espitulation: . 

MALBONE W. GRAHAM 

POLAND AT YALTA AND DUMBARTON OAKS 

1'he Atlantic Chartcr may no lunger be regarded as a scrap of paper un
eignc(1 and uncertain in content and purpose, embodying merely the pious 
,..i>hes of the heads of state. At the Crimea Conference the leaders of the 
three Great Powers again put their stamp of approval on and gave new life 
to the st.rained and faltering Instrument. They declared in their announce
lIlent of February ll, 1945,under the heading "Declaration on Liberated 
Europe" that: 

The establishment of order in Europe and the rebuilding of national 
economic life must be achieved by processes which Vi>ill enable the 
liberated peoples to dest!'oy the last'vestiges of Nazism and Fascism and 
to create democratic institutions of their own choice. This is a principle 
of the Atlantic Charter-the right of all peoples to choose the' form of 
gOl'ernment under which they will live-the restoration of sovereign 
rights and self-government to those peoples who have been forcibly 
deprived of them by the aggressor nations. 

Aiter stating that the three Governments will jointly assist the liberated 
etates where necessary to establish internal peace, to carry out relief, to set 
up interim authorities rep;esentative of democratic elements and pledged to 
In": elections, and to facilitate the holding of such elections, the Declaration 
tontinues: 

By this declaration we reaffirm our faith in the principles of the 
Atlantic Charter, onr pledge in the declaration by the United Nations, 
and our determination to build in cooperation with other peace-loving 
nations world order under law, dedicated to peace, security, freedom, 
lind the general well being of all mankind.' 

These fresh affirmations of the Atlantic Charter are merely reiterations of 
. prior pronouncements of a similar kind on the part of the Big Three and 

other nations. The principles of the Charter were agreed to by Russia, 
Poland, and other countries at the Inter-Allied Meeting in London on Sep

,,~mber24, 1941, in the Declaration of the United Nations of January 1,1942, 
to which 45 nations have now adhered, and in the series of Mutual Aid Agree
ments of 1942 and later. The British-Russian Alliance Treaty of May 26, 

I 'I:b., Atlanti~ Charter as promulgated by President Roosevelt and Prime Mini.wr 
CbW'ChiU on August 14, 1941, declared thnt:(ll Their countries seek no aggrandizement. wrritorinl or other. 

(2 T~ey desire to see no wrritorial changes that do not accord with the freely expresood 
WlBhes of the peoples concerncd. 

(3) 	They reapect the right of "II people to choose the form of government under which 
they wiU live; and the wish to see sovereign rights and self government restored to 
those Who have been forcibly deprived of them. 
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110 CORNEU LAW QUARTERLY 

LEGISLATION 

Control of Alien Propertjrin Time of War or National Emergency: Avoid
ance of Vesting Under the Trading With the Enemy Act, 40 Stat. 411 
(1917), as amended, 50 U.S.C.A. App. § 1 et seq. (Supp. 1.951) • .;.,...The 
recent declaration by the President of an existing state of national emergency~ 
has made possible the reactivation of certain wartime and emergency legislation. 
Among the laws which may be called into operation by the' President in the 
event of war or other period of national emergency is. the Trading With the 
Enemy Act of 1917.2 The Act, designed to deprive an enemy of access and/or 
oWnership to assets subject tQ the jurisdiction of the United States,s and to, 
prevent all unlicensed intercourse with designated countries,· directly affects' 

1 Pr(lclamation No. 2914, 15 FED. Rlw. 9029 (Dee. 19, 1950). 
2 40 STAT. 411 (1947), as amended, 50 US.CA. MP. I 1 et. $eq. (Supp.' 1951). The 

1947 stat~te does not come into oper~tion automatically, but provides in 15(b) that ' 
during t:inie of war or during any other period of national emergency' as declared by 
the President, the President may • . . ' , , 
(B) investigate, regulate, direct and compel, nullify" void; prevent or prohibit any' 
acquisition, holding, withholding, use, traD.sfer, withdrawal, transportation,.importation, 
or exportation of, or dealing in, or exercising any right, power or privilege wit,h 
respect to or transaction involving, any property in which any foreign country, or 
a ~tional thereof has any interest, by any person or with respect to, any Pt:operty' 
suoject to the jurisdiction of the United 'States; and any property or interest of any 
,foreign' country or national thereof shall vest when, as and upon the terms directed 
by the President, in such agency as may be designated . • ., and upon such terins as 
the President may prescnbe, such . • ,. property shall I:\e' held, used, administered, 
Jiq\!idated, sold, or otherwise dealt with in the, interest and for the benefit of the 

, United States. . ', , ' 
See Reeves, The C01f.trol 0/ For-eig1l Fuf14s byttie U.s. Treasury, 11 LAw 6: COlllTlWl':,~. 
17, 32 (1945), where it is pointed ou't that § 5 as originally passed in 1917 was not 
intended as a property control, but that between World War I and World War n had 
b~ thrice amended [40 STAT. 435 (1918); 40 STAT. 966 (1918); 48 STAT. 1 (1933)] 

'and twice called into use in domestic emergencies [in the Banking Holiday, Proclamation, 
No. 2039, (193;n, 31 COIlE FED. REGS. § 120.1 (1939); and in support of the government's 
gold policy, Exec. Order NO.,6102 (1933); Exec. Order No. 6111 (1933); Exec. Order No. 
6260 (1933), 31COOE FED. REGS. § 50.1 to 50.11 (1939)1 before it evolved to its present 
form. , 

8 Generally principles ~f territoriality control the question of situs of property. 2 
HAcKWORTH, DIGEST OF INTERNAnONAL LAW 71,(1241) ; Borchard, Extraterritorial Confisca.,. 
tions, 36 AM. J. INT'L. L. 275 (1942); Gi1Jigan, Extraterritorial Effect, 0/ Foreign Decrees 
and Seizu,.es, 88 U. OF PA. L. REV. 983 (1940); Jessup, The Litvinov Assignment and the 
Pink Case, 36 AM. J. INn. L. 382 (1942). Problems arise particularly as to the situs of 
debts and corporate stock. See Rabel, Situs Problems in Enemy p,.operly MeIJSlU'U, 11 
LAW & CON1'l':M"P. PROB.U8 (1945). In McGrath v.Cities Service, 189 F.2d 744'(2d~Cir. " 
1951), ce,.t. granted, ..,... U. S. - (1951), an order of the Custodian vesting the debt repre

sented by bonds held in Germany was contested on grounds of lack of jurisdiction and, it 

was held by the court, per Hand, J., that power' over the person of the debtor confers'· 

jurisdiction over the debt. 'It was further stated that if at a future time the debtor is 

required to pay a bona fide claim on the bonds, it would then have a valid claim for 

recovery from the United States. This case was cited as authority in 111 re Central States 

Power & Light Corp., 99 F. Supp.' 15? (D. Del. 1951). ' 


:' H. R. REp. No. 150?, 77th Cong., 1st Sess. 3 (1941); ADMINlSTRAnON OF THE WARTIME 

FiNANCIAL AND PROPERTY CONtROLS OF THE UNITED STATES GOVERNMENT 29 (US. Treas. 

Dep't 1942) where it is stated: ' . 


In the twenty year period 'between 1919 and 1939 German interests succeeded in 

, I 
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p~operty of a foreign country or national designated by the President to be 
within the proscription of the st~tute, and subject to the jurisdiction of the 
United States. The range of persons potentially affected is broad;1'i the amount 
of property interests concerned may be staggering.'l 

The Act is extraordinarily flexible, giving the President or those whom he 
shall designate to act in hisbehalf1 wide powers in administering and, enforcing 
its provisions, thereby making available as many pragmatic means as there are 

, ~~, 

:'1f 
":,~~ . 

" 

organizing within the United States another industrial and commercial network. • • • 

It is necesSary to point out that these business enterprises constituted a base of 

operations to carry out Axis plans to control production, to hold markets in this 

Hemispbere, to supportnfth colUmD movements and to mold our post war economy 

according to Axis plans. ' 


Freezing and vesting were some of' the methods employed by the United States 

government in an effort to purge all business enterprises within the United, States 

of their Axis influence. 


'6 Exec. Order No. 8389; 5 FED. REG. 1400 (1940), as amended, Exec. Order No. 8785, 

6 FED. REG. 2897 (1941). Exec. Order No. 8982, 6 FED. REG. 6530 (1941), Exec. Order 

No. 8985, 6 FED. REG. 6625 (1941), Exec. Order No. 8998, 6 FED. REO. 6785 (Dec. 26, 

1941) which in I 5, E. defines the term "national" as , 


(i) Any person who has been domiciled in or a subject, citizen or resident of a 

foreigo country at any time on or since the effective date of this order. 


(ii) Any partnership, association, corporation or other organization organized, 

under the laws of, ... or has had its principle pIace of business in such foreign 

country, or which on or since the effective date of this order has been 'controlled by, 


f, 	 or a substantial part of its stocks, shares, debentures, notes, drafts, or other securities 
or obligations of which, was or has been owned or controlled by, directly or indirectly, 
such foreigo country and/or one or more nationals thereof. , ' 

(ill) Any person ..• acting or purporting to act directly or indirectly for the benent 
::'.1.<Of any national of such foreign country. 

(iv) Any person, who there is reasonable cause to believe is a national as herein 

defined. 


[Tbe "foreigo country" referred to is one desigoated by the President.1. 

, 6 During World War I, the United States seized about $600,000,000 of ene~y :owned 


:' property. REPoRr 01" TH& Oll'FICE 01" mE ALIEN PROPERTY CUSTODIAN 94 (1943). In 

'World ~ar II there were about 8% billiolllt subjected -to control, although the amount 


,-,', of .property actually vested by the Custodian was only $450,000,000. Hearings before the 

Sub·Committee of the House ludiciary Comm~tee 011 H. R. 4840, 78th Cong., 2d Sess. 

14 (1944). 


'f On Feb. 12, 1942, the President delegated his authority under II 3(a) and 5(b) of' 

the Trading With the Enemy Act to the Secretary of the Treasury. Memorandum to the 

Secretary ,of the Treasury from the President, 7 FED. REG. 1409 (1942): When the Office 

of Alien Property was established on March 12, 1942, Exec. Order No. 9095, 7 FED. REG•. 

1971 (1942), all powers :under U 3(a) and 5(b), except such as were granted to the 

Secretary of the Treasury by Executive Orders prior to Feb. 12, 1942, were thereby 

granted to the Alien Property Custodian. Certain purely domestic powers were reserved 

to the Federal Reserve Board. The Custodian then temporarily redelegated all his 

authority to the Secretary of the Treasury. Memorandum to the Secretary of the 

Treasury, March'12, 1942, 7 FED. REG. 2115 (1942). Executive Order No. 9193 Settled the 

situation by giving the Custodian the power to vest property and control' business 

enterprises, and leaving all other authority under II 3(a) and 5(b) in the'Secretary of the 

Treasury. Exec. Order No. 9193, 7 FED. REG. 5205 (1942). By Exec. Order No. 9788, 11 

FED. REG. 11981 (1946), the Office of Alien Property, was terminated and its functions 

transferred to the Attorney General. Exec. Order No. 9989, 13 FED. REG. 4891 (1948) 

then transferred the powers granted to the Secretary of Treasury under II 3(a) and 5(b) 

to the Attorney General. . 


,,,-, ." 



112 	 , CORNELL UW QUARTERLY' 

situations requiring control 'of ,the use' and disposition of alien property.' '.' 

The· most important. means available for these purposes ar~ the powers to : . 

freeze and vest interests in alien property.9 Freezing, unlike vesting, dOes not 

of itself alter the ownership of, property affected, but prohibits or declares 

void transfers of the property or interest without license by the President.1o 


. Vesting orders operate to transfer title in affected property to the Alien Property, . 
Custodian, who having gained title may deal with it "in the interest and for. ,.j 

the benefit of the United States/,n Freezing is therefore not of itself disastrous 

8 ADMINISTRATION OF TlIE WARTIME FINANCIAL AND PROPERTY CONTROLS OF THE UNlTED 

STATES GOVERNlaNT 36 (U.S. Treali. Dep't 1942). See Myron, The Work of the' Aile" 

Property Custodian, 11 LAw & CONTEHP. PROB. 76 (1945) for a discussion of the details 

of management of alien property. . . 


9 See, generally, Bishop, Judicial Con.stt'Uction oj the Trading With The Etmrr.y' Act, 

62 HARv. L. REv. 721 (1949). . 


10 Exec. Order No. 8389, 6 FED. REG. 1400 (1940); Exec. Order No. 8785, 6 FED. REG. 
2897 (1941). For analysis of the administrative and legal problems arisin'g out of freezing 
regulations, see Reeves, The Control oj Foreign Funds by the U. S. Treasury, 11 LAW&: 
CONTJ!IMP. PROB. 17 i Note, 41 COL. L. REV. 1039 (1941). For a comparative study of 
systems of foreign funds control, see DOllEE, TitADlNG WITH Tm: ENEJIotY IN·WORLD WAR n, 
ce. 19, 20 (1943, Supp. 1946). The authority of the Treasury in determining, what Ikenses, 
should be issued was final. Exec. Order No. 8389, 0 7 note 5, supra.. General licenses,' 
were issued granting freedom to engage in certain harmless transactions in ,blocked 
property, e.g., Gen. License No.1, 5 FED. REG. 1695, 2309 (1940), as amended; 6 FED. REG•. 
2907 (1941); Gen. Ucense No.2, 5 FED. REG. 1695,2309 (1940), as amended, 6· FED. REG. : 
3214, 5180, 6415 (1941), 9 FED. REG. 2083 (1944), permitting transactions with persons ';~J 
in the United States unless speciJically excluded, e.g., Gen. License No. 42, 6 FED REG. :11':\' 
2907 (1941), as amended, 7 FED. REG. 1492 (1942); Gen. License No. 42 A, .6 FED. REG'~J. ? 
6104 (1941), as amended 7 FED. REG. 468 (1942) i [In 1942 the Treasury Department ~~ 
declared that "persons dealing with residents of the United States may now assume that. . f '~ 
such residents are not blocked unless they are affirmatively on notice to the contrary." ::$ 
Press Release No. 30-44 Feb. 23, 1942, Docmo:NTS PEaTAlNlNG TO FOREIGN FUNDS CONTROL, : ,!i 
(U.s.Treas. Dep't 1945) J, permitting trade with certain geographic areas, e.g., Gen. License ~'J; 
No. 43, 6 FED. REG. 3556, 3946, 5180 (1941), as amended, 8 FED. REG. 4876, 6595 (1943), 
9 FED. REG.. 2084 (1944). (Among these were the American -Republics, the British Com
monwealth, Greenland, Iceland; etc.). Special licenses were also issued to a particu1ar 
individual to engage in a particular transaction. ~ DOCtTiaNTS, supra.. Gen. License 
No. 11, S FED. REG. 1804, (1940), as amended, 9 FED. REG. 12995 (1944), gave permission 
to certain national groups to withdraw up to $500 per month from blocked bank accoimts 
for living expenses. William B. Reeves, in his article, su/WtJ, at 46 points out that no 
legal proceeding could give any interest whatsoever in blocked property in the absence of 
a treasury' license. Propper v. Clark, 337 U.s. 472, reheating denied, 338 U.s. 841 (1948). 
But c/o Zittman v. McGrath, 341 U.S. 466 (1951) where it was held that an attachment 
on frozen property made iIi accordance with New York State law, although without a 
Treasury license, would place a lien on the property contingent upon the inssuance of a 
license, and that such lien is not destroyed by a right, title and interest vesting order, 
vesting _ the property in the Custodian. A companion case, McCarthy v. McGrath, 341 
U.S. 471 (1951) held that a res-vesting order would destroy the lien. See note 11 in/ra.. 

11 40 STAT. 415 (1917), as amended,50 U.s.CA. AFP. 0 5(b) (Supp. 1951). A distinction 

has been made between so-called "res-vesting orders" and "right, title and interest 

vesting orders." see Bishop, Judicial Construction 0/ 'he Trading With The Emmy Act, 


·62 	BARV. L. REv. 721, 735 (1949). Th~, res-vesting order gives the Custodian a right to 
immediate possession of the vested property. The' order may not be contested, the only 
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from the point of view of the property owner, and indeed may prove a boon 
in the event of wartime exproprietary measures by the alien's home or occupa
tion government. A vesting order completely divests the enemy alien of 
any interests in the property, and except to the extent that Congress may in ' "t 
itS discretion decide to reinstate certain property owners, the enemy alien 
has no right to recover the property or compensation therefor.12 

The fact that nations engaged in "struggles, for survival" have found it 
necessary to appropriate to their own use the reachable property of' hostile 
countries and their nationals has, if anything, quickened' the urge among 
civilized peoples not only to acquire but also to retain that measure of ownership, 
use or enjoyment which they regard' as an essential attribute of, the concept 
of property. The vitality of this desire has been marked by a continuous and 
formidable migration of short term capital to the United States,t3 one of the 
few countries, and the sole remaining world power where property rights as 
such have remained relatively stable and intact. Once again, however, many 
aliens holding property subject to the 'jurisdiction of the United States feel 
prompted to provide for the protection of that property in the' evep,t that an 
international conflict should provoke the use of the powers of vesting granted 
to the President in the Trading With the Enemy Act.l4 

remedy available (aside from the administrative remedy) being that provided in § 9(a) 
of the Act-a suit in equity brought by a non-enemy to recover the property. 40 STAT. 
419 (1917), as amended, 50 U.S.C.A. App. A 9(a), (Supp. 1951); Application of the Alien 
Property Custodian, 270 App., Div. 732, 60 N.y.s.2d 897 (4th Dep't 1946); see also 
Dulles, Tlie Vesting Power 01 the Alien ProPerty Custodia.n, 28 CORNELL L.Q. 245, 254 
'(1943). 

The right, title and interest vesting order will vest" property in the Custodian only upon 
proof by him of the existence of an interest of a, named alie~ in the property, and only 
to the extent that there is'such an interest. In re Knutzen's Estate, 31 Cal.2d 253, 191 
P.2d 747 (1948). A reading of the cases reveals that ~ore extensive use is made of the 
right, title and interest vesting order than of the res-vesting order. The reason may be 

, to avoid extensiv~ litigation at a later date. ' 
, 12 The friendly alien h~ a constitutional right ,to just compensation. Russian Volunteer 

'Fleet v. United States, 282 U.S. 489 (1931); Silesian-American Corp. v. Clark, 332 U.s. 
469,479 (1947). See Sommerich, A Briel Against Confiscation, Ii LAw & CONTEMP. PROD; 
152 (1945) for a history of' the disposition of 'alien property after the last war. About 
80% of the property of German nationals was returned in 1928 by the SETTLEMENT OF WAR 
CLAIMS ACT, 45 STAT. 254 (1928). After World War II, provisions were made for the 
return of property to nationals of nations other than Germany, Japan, Bulgaria, Hungary 
and Rumania. 60 STAT. 50 ,(1946), as amended, 50 U.S.C.A. App. § 32 (Supp. 1951). CI. 
A 9 of the TRADING WITH THE ENEMY ACT, 40 STAT. 419 (1917), 'as amended, 50 U.S.C.A. 
MP. § 9 (Supp. 1951). 

13 STATlSTlCAL SUPPLEMENT, SURVEY OF CURRENT BUSINESS 105 (U.S. Dep't of Commerce 
1949). ' 

14 The alien owner must protect himself not only against vesting and similar measures 
of the United States Government, but also against the foreign political events which 
may provoke such measures. Some of these eventS are as follows: ' 

(1) War, declared or undeclared, between the country of the alien's present nationality, ' 
domicile or residence, and/or an ally thereof, and the United States, as such and/or acting 
in behalf of the United Nations. ' ' 

(2) Occupation of the country of the alien's present or prospective nationality, 
domicile, or residence, by a country, and/or an ally thereof, at war,' declared or undeclared, 
with the United States, as such and/or ,acting on behalf of the United Nations. 

,.:" 

i 
.!' 

:·Sii~~;~9~;f(~+.< .' ,.'","~. 
,,!1MW" 

http:N.y.s.2d
http:therefor.12


114 CORNELL" LAW QUA.RTERLY 

The Alien Property Custodian may vest property interests of any bidividual~ > . 
partnership, association, corporation, or other organization that isa national 
of a foreign country against which the United States has declared the existence 
of a state of war,t3 or a national of any other designated foreign country if he 
finds that such action is in the intereSts of the United States. 'rhe absence of 
an alien interest in property defeats vestingj16 should a non-alien interest be 
vested, the affected party may successfully contest the· order of the Custodian, '0':'" 
or' recover the property or its value in a subsequent action,u This possible', :: ' 
"out" for alien holders of property interests subject to' the jurisdiction of the .~ 
United States nurtured a myriad of schemes for the concealment of these ,:, 
interests.18 The most common element of these schemes in World Wars I and II ',' 
was a sham transfer of legal title and/or of possession to a party who in fact 
had no substantial interest~ In most cases the courts pierced the fictional veil 
of record ownership, and the device of concealment was given no legal effect. 
Where the courts have found that a transfer of title is not bona fide or that an 
alien retains a beneficial interest, the transfer was not recognized and title 
vested in the Property Custodian upon proper order. Among ~e devices 
which have thus failed because of the 'absence of good faith were a sale,18 
transfers of property to or by an agent,20 a trust,n and various corporate 
arrangements.22 It seems fruitless therefore to attempt concealment by legal 
cloaking. A complete and .bona fide divestment of preSent or vested future 
interests 'in property subject to the Act is required... " • 

For a time during and after World War I, it was held that property of a 

corpOration, incorporated in the United States or in a friendly country, would 


(3) Covp d'etat or political, social or economic upheaval in the country of alien's 

present or prospective nationality, domicile, or residence. , 

, (4) Confiscatory deCrees or their equiwlent by the present or successor government, 

reCognized or" unrecognized. lk facio or: de jure, of the country of 8lIen's present or' 

prospective nationality, domicile or residence. 


111 Exec. Order No. 8389 § 5C, as amended, note 5, SU{1rtS. Exec. Order No. 9193 § 1(a), 
(c), 1 FED. REG. 5205 (1942). 

16 Exec; Order NO.,9193 § 1(b), 1 FED. REG. 5205. 
1'1' See note 11 sU{1rtJ. 

" 

18 Reeves, The Control of Foreign Funds by the United States, 11 LAW a, CONTlWP. PROS. 

11, 52 (1945). 
19 Beck v. Clark, 88 F. Supp. 565 (D. Conn. 1949), tS6'd, 182 F.2d 315 (2d Cit. 1950) 


(a German corporation doing business in the United States transferred its assets to P and 

released a debt owing it by P for a consideration that was patently· insufficient, In a 

transaction which left a vestige of control in the German corporation). 


20 Kaname Fujino v. Clark, 11 F. Supp. 1 (D. Hawaii 1941), tSlfd, 112 F.2d 384 

(9thCir. 1941), ceri. denied, 331 U.s. 931 (1948). Cf. Von Wendel v. McGrath, 180 F. 2d 

116 (3rd Cit. 1950), cert. denied, 340 U.S. 816 (1951), where the gift was apparently 

btJ'M Jilk but the agent's power of attorney, as understood by the majority of the court, 

was insufficient for the purpose. 


n Stoehr v. Wallace, 255 U.s. 239 (1920) (14,900 shares of stock in Botany Mills owned 
, by a German corporation transferred in trust to a dummy New York corporation for the 

purpose of concealing t~e. true ownership. of the stocks). .\.' 
22 Draeger Shipping Co. v. Crowley, 55 F. Supp. 906 (SD.N.Y. 1944) (Assets of a New 

York corporation formally separated from its German ,parent were vested because stiD 
'actually controlled by the parent.). For devices concealing control of a corporation, see 
A.D:r.mnsntAnON OJ!' THE WARTIMl!: FINANCIAL Aim PROPEllTY CONTllOLS OJ!' THE U.S. 

, GOVERNMENT 29 (U.s. Treas.Dep't 1942). 

.. 
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not be' subjected to vesting although the owners of controlling stock were 
enemies,28 so long as the corporation did no· trading with the enemJ,24 This 
accorded with the then. accepted doctrine of corporate nationality. But in 
1947, the Supreme Court, in the case of Clark v. Ubersee-Fi.Mns Corp01'ation26 , 
held that the amended § 5(b) of the Trading With the Enemy Act had so· 
increased the scope of the Act as to abrogate· this doctrine for the purposes of 
vesting. The court's statement of the scope of § 5(b) is instructive: 

As we have observed, the scheme of the Act when BeJni;..Meyer& Co. tI. 

Miller was decided was to respect the corporate form, even though the enemy 
held all the stock of the corporate claimant. Hamburg-American Co. v. 
U. s:·.... The 1941 amendment to § 5(b) reflected a complete reversal 
in that policy., The power of seizure and vesting was extended to all 
property of any foreign country or national so that no innocent appearing 
device could become a Trojan Horse.lIT . . 

This decision would seem to eliminate the possibility of protecting alien. 
property through the utilization of a friendly or domestic corporation, whose 
corporateness is bOM fide and whose affairs may be free of the control of hostile 

28 Hamburg-American Line Terminal and Navigation Co. v. United States, 277 U.S. 457 
(1927) (held that a domestic corporation could recover the fair rental value of property 
seized by the United States during the war although its stock was entirely owned by an alien 
enemy corporation) j Behn, Meyer It Co. v. Miller, 266 US. 457 (1925) (British Corpora
tion permitted to recover itS property. in the United States seized by the Custodian during 
the war although a majority of its stock was owned by German nationals). 

24 Swiss National Insurance Co. v. Miller, 289 Fed. 571 (D.C. Clr. 1923), a/fd 267 US. 
42 (1924). (SwiSs corporation denied recovery of its assets seized by the Custodian' 
during the war because at the time of the seizure it· was doing business with the enemy). 

28 See notes 23 and 24 supra. In Daimler Co. Ltd. v. Continental TYre Co. Ltd., [1916] 
2 A.C. 307, the House of Lords stated that a British corporation might be an enemy for 
the purposes of 'the British Trading With the Enemy Act, 4 &: 5 GEO. 5, c. 87 (1914) if 
it were controlled by enemy nationals. The following year Lehman, J.; later Chief Judge 
of . the New York Court of Appeals, clearly rejected this doctfirie, stating that' in the 
United States the place of incorporation determines nationality. Fritz Schultz Jr.. Co. 
v. Raines It C~.. 100 MisC. 697, 166 N. Y. Supp. 567 (Sup. Ct. N~ Y. County 1917). 
The British position' was once again rejected in the United States in' 1943 In the case 
of DreWry .v. Onassis, 179 Misc. 578, 39 N.Y.s. 2d 688 (Sup. Ct. N. Y. County 1943). 
,.ev'dlon othe,. grounds, 266 App. Div. 292, 42 N.y.s.2d 74. (lst Dep't 1943). See 
DOMKE, TRADING WITH Tn ENlWY IN WORLD WAlt n 130 (1943). 

26 332 U.S. 480 (1947). 
:n See also Ubersee Flnam Corp. v. Clark, 82 F. Supp; 602 (D.D.C. 1949), a/fd, 191 F.2d 

327 (D.C. Cir. 1951), where it waS held that the Ubersee corporation was in fact enemy . 
owned. 

Paul V. Myron, chief of the estates and trusts section of the office of the Alien Property' 
Custodian,in 1942 and 1943 po,ints out in his article, Tht Wo,.k 0/ the Alien I',.o#rl, 
CustodUm 11 LAw .. CONTEMP. paoB. 76 (1945) that the Custodian may vest either the 
enemy interest in the enterprise or the assets of the enterprise, the priniary concern being 
to. eliminate any actual or pOtential enemy control. At, p. 89 he says: 

If the Custodiai:l has vested only the stock of a corporation and the corpOration 
continues to exist as, a legal entity, the Custodian is not the proper party to be sued 
for debts of the corporation. Such claims are filed against the corporation. . . . 
When, however, the assets of a corporation are vested, claims thereafter may be 
filed with the Custodian. . 

Ct. note 11, mpra; 

. " 

-; 
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persons, but. whose stock is nevertheless owned by nationaIs of d~;igtlattld 
foreign countries. '. . . i . ., . ' 

Trusts in which an 'alien has no present or vested future interest have bee9,. 
left' unscathed; A series of decisions have developed the doctrine that neither' . 
the corpus nor income of a trust in which an alien person hasbui a contingent,.' 
interest as determined by 'the governing law28 may be vested by the Custodiali~::;:' 
while a present or vested alien interest is subject to vesting; Where. a t":is.L:; 
was created by an alien who reserved an absolute power of revocatlonll9' 0(:: 
where the corpus was payable to an alien upon demand,so it was held that the:~.. ' 
Custodian could properly vest the property. A vested remainder in an alien .
may be vested by the Custodian.St Where a trust instrument designated a non-" 
resident German national as an income beneficiary, except in the event that it' 
were impossible or illegal to make payment to her, in which event such income' .. 
was to be accumulated in the trust for five years, and if at that time it were' 
still impossible or illegal to make payment to her, then to be distributed to ~e·:· 
other beneficiaries, it was held that she had a present interest subject to d6:''< . 
feasance by a condition subsequent. Thus in ~e case of ,Clark'll. ContinentQl,:
l'!ational Bank oj Lincoln,32 the right of the Custodian to vest that inte~~r: .,.., ~ 
was upheId. , " " . ';;{:1:(''' 

But where the interest of the alien in the trust would arise only upontJle:;I. 
happening of an event uncertain to occur, the Custodian was less successfurt~, 
Thus where the trust instrument stated that the income would be payable:;bj:;;; 
an alien only upon a determination by the' trustee 'that the. beneficiary was'~·. 
presently in a position to take, it has been' held that there was no present',:o,f~. 
vested future interest subject to vesting.83 It is implied that the result woUld::, 
be the same where trust income is payable to an alien upon the condition t1Uitf ' 
it should not be illegal to transfer property to such a person.u · Similar doc~';';<"

• ~,.~,'fH..f .... 

, 28 For a' ,discussion of the principles of Conflicts of Laws as related to .trusts, ~'t~Z'~\" 
BEALE, CONFLICTS OJ!' LAws 954 et seq. (1935) i ,GOODRICH ON CONPuCTS OJ!' LAWS. nIsi; 
159 (1949); RESTAn::MENT, CONFLICT OF LAws, §§ 241, 294, 295 (1934); Carver, Trwtk 
Inter' Vivos and the Conflict ot Laws, 44 HAlIv, L. REV. 161 (1930). , 'i', 

29 Commercial Trust Co. of N.J. v. Miller, 262 U.S. 51 (1922).. : " 
30 In r'e Miller, 281 Fed. 764 (2d Cir. 1922), atteal 'dismissed sub' nom: Schaeffer v.' 

Miller, 262 U.S. 760 (1922)., . ' . 
Sl In r'e Littman's Estate, 175 Misc. 679, 28 N.Y.S.2d 458 (Surr. Ct. N. Y. County 1941". 

(vesting order of 1918 vested the Interest of an alien remainderman; when the life, tenant. 
died In 1941, ,although the remainderman was then an American citizen, Cu<todian heid 
to have the right to the remainder interest); Ct. Central Hanover Bank & Trust Co. v. 

< Markham, 68 F. Supp. 829 (S.D. N.Y., 1947) (where an alien has a life Interest and 
another the remainder, the Custodian may vest immediately). 

32 88 F. Supp. 324 (D. Neb. 1949). But ct. In r'e SChiff [1921] 1 Chanco 149 (where 
a testator left property in trust, income payable to non-resident German nationals, unless 
there is legislation prohibiting the transfer, in which case the income is to be paid to ' 
testator's English nephews and neices until such time as legislation permitted payment 
to the German beneficiaries, at which time payment was to be made to them, held, upon 
petition by the Custodian for possession of the property interests of the German beneficiaries, 
(1) . by the conditions of the will they had no interest, . (2) the condition of the will is 
not against public policy, for this does not' evade the statute, but rather brings about' a 
state ·of affairs not within the scope of the statute). It may have been the accumulation 
featured which vitiated the otherwise similar trust in the Continental National Bank 
case supra. 

83 McGrath V. Ward, 91 F. Supp. 636 (D. Mass. 1950). 

a4 Clark V. Continental NationalBank .of Lincoln, 88 F. Supp. 324 (D: Neb.1949). 


http:N.Y.S.2d
http:vesting.83
http:Custodian.St


1951] NOTES 117 

have been used regarding testamentary dispositions of property to aliens. It 
was held in the case of Clark 'V. Edmum.d~ that a testator's bequest to certain 
non-resident German nationals "should they survive the war" did not create 
such an interest in an alien that it might be vested" the bequest being on a 
contingency that had not yet occurred. However, the court cleady asserted 
that if by the terms of the instrument, the German distributees took a present 
interest (payment, possession or enjoyment alone being deferred), the interest 
would be subject to v~sting by the Alien Property Custodian.lIti 

It has been suggested that these cases (holding that the Custodian may not 
vest a contingent interest of an alien) may be incorrect; that such trusts may 
be void for evading the policy of the statute.ST Authority for this assertion is 
found only in two lower court cases, the New York case of In re Reiners 
EstatCJ8 and the Pennsylvania case of Thee's Estate.s9 In the Thee case, the 
stronger of' the two, the testator directed that property be distributed among 
certain non-resident German nationals, provided however that if the property 

, could not be tranSferred, the exeCutors were to hold it in trust until such time 
as it could be transferred. The court held that the Custodian could vest, saying: , 

Aside from the purely legal aspects of the case, it is my opinion that it 
would be against public policy for this court to' sanction a testamentary 
direction which would deprive, the Government of its sovereign right to 
seize and hold property, the title 'to which is vested in alien enemies.46 

, With a similar, testamentary provision, the result was the same in the Reiner 
case where the court remarked: 

The testatrix intended that the executor was to defer payment and to 
hold the money in trust only if poljtiCal conditions abroad would frustrate 
the transmission of the funds or deprive the legatees of the enjoyment of 
the'funds. The f!Urpose oj the ,testatrix was to assure the Itrgatees oj ulti

" . mate payment oj the legacies. (Italics added)f1 ' ' 
. The argument of the Custodian is that the purpose of the Trading with the 

,:, ,Enemy Act is not only ,to control the use and disposition of property interests 
',which may be employed in a manner inimical to the safety of the United States, 

;.put also to defray in some, measure the'expenses of conducting, war.d It ~ 

',,' ': '86 73 F. Supp. 390 (W.D, Va. 1947). 

::: 88 /d. at 393. See also, 18 re Bayes Will, 195 Misc. 1026, 91 N.Y.s. 2d 1026 (Surr. Ct. 


Westchester County 1949). 

,", aT 91 N.Y.s.2d,266 (Surr. Ct. Westchester County 1949). Bishop, JfUlicW ConstrucliQ8 


0/ the Trading With the Enemy Act, 62 BAav. L. REV. 721, 739 (1949). 

88 44 N.Y,S.2d 282 (Surr. Ct. N.Y. County 1943). 

89 49 Pa. D. &: C. 362 (Orphan's Ct. 1943). Both cases are cited by Mr. Bishop. 

46 /d. at 366. ' 

C1 44 N.y.s.2d 282, 283 (Surr. Ct. N.Y. County 1943). 

d Bishop, supra note 37, at 740-744. This has been thoroughly debated. For arguments 


against confiscations, see: GATHERINGS, INTERNATIONAL LAw AND Tl!!:ATMENT OF AuEN 
PROPIJITY (1940), introduction by Borchard; 2 BYDEINTDNATIONAL LAW 232 lit seq. 
(1922); Littauer, C08fiscation o/P,operty 0/ TechniaJI Enemies, 52 YALE L. J. 739 
U942) ; Sommerich, A Briel Agaiiut Confisc4ti08 11 LAw .. CONTEHP. PROB. 152 (1945). 
C/.]osephberg v. Markham, 152 F.2d 644 (2d Cir. 1945). Some arguments have been 
put forth In favor of confiscation. See: Gearhart, Post1lJ(Jt' Prospects For Tre4tment 0/ 
Enemy Pro/lt:fty, 11 LAW .. CON'l"EM:P. PROB. 152; Rubin, Invio14bility 0/ Enemy Private 
Propert" 11 LAw .. CONTEHP. PltOB. 166 (1945). A very pragmatic argument is made by 
Mr. R,ubin, who states at p. 181: 

'!.: 
" 

",' , 

-.!,,

http:N.y.s.2d
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concluded, therefore, that interests which are to ripen in an alien on 
tingency that it shall 00 legal for the alien to take should be 
Custodian as a vested interest in property; that the contingency, 
its only purpose the frustration of the right of the sovereign to 
property, should be disregarded. But it is doubtful that either the 
Reiner cases may be cited for any broader proposition than that 
which an alien has a vested interest, payment alone being ""If.....·.." 

seized by the Alien Property Custodian.". . . 
Furthermore, a ~ries of more recent New York Cases hold 

. property is given to a proscribed alien, contingent upon the 1....·~IHv 
taking, and where it is further provided that upon failure of the' 
property shall be paid over to a non-alien, or friendly alien, or 
legally take, the Custodian may not properly vest the property." 
In Re Reuss' Estate''''> is particularly significant. There the testator 
to his sister in Germany, 

... to be hers absolutely and forever, upon the . following conditions: . 
at the time of the settlement and distribution of my estate 

1. That Adolf Hitler, or his form of Government, be not in 
Germany. 

2. That there be no war between America and Germany. 
3.. That there be no prohibitive restrictions against the 

of funds by reason of war between America and Germany. . 

It was then provided that upon failure of anyone of these 

The important and compelling consideration is that no country at the 

considers the foreign investments of its nationals to have a purely 

least of all the governments of our present enemies j that each 1ro\l'emmelD.t 


some extent jurisdiction over these foreign assets for g~"~~:::~~~!D~~~O:0S:;es
directs the use· of the foreign exchange represented by ~e foreign 

allied governments have been forced to ask their nationals to 

mvestments for wartime purposes; and that no reason exists why enemy 

should escape this equal obligation and should emerge from this war with 

foreign holdings, while at the same time allied claims against these 

are scaled down to the extent necessary. not only to recognize the 

condition of these enemy countries, but also to protect them from the 

utilizing their foreign investments. . . . 


So stated, the' issue becomes one, not of whether enemy' private property 

confiscated, but of whether enemy nationals are to be accorded more 

treatment than allied nationals, and enemy nations than allied nations. 


Congress was apparently persuaded by the argument of Mr. Rubin, and in 
the WAR CI..u:Ms ACT, 62.STAT. 1240 (1948); 50 US.CA. A,pP. § 2001 d seq. 
providing that no property of German or Japanese nationals shall be returned 
and that a trust fund shall be set up, using this property to pay' certain 
(§ 2012). However, a recent amendment to § 32, - STAT. -, 50 US.C.A. 
(1950) gives the Alien Property Custodian authority to return up to an 
$5,000,000 to citizens of the United States who lost their citizenship solely by 
marriage to an alien, and who reacquired their citizenship prior to, the enactment: 
amendment. 

4S See Clark v. Edmunds; 73 F. Supp. 390, 393 (WD. Va. 1947). 
44 111 ,e Reuss' Estate, 196 Misc. 24, 91 N.V.S.2d 479 (Surr. Ct. Queens 

111 ,e Bantin's Estate, 68 N.V.Sold 516 (Surr. Ct. N.V. County. 1(47); I", " 
Will, 65 N.V.S.2d 22/; (Surr. Ct. Queens County 1946) j In,e Engelking's 
Misc. 866, 57 N.V S.2d 745 (Surr. Ct. Kings County 1945). ' 

411 196 Misc. 24, 91 N.V.S.2d 479 (Surr. Ct. Queens County 1949). 

48 Id. at 26, 91 N.V.Sold at 482 •. 
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·..be paid. to the Franciscan Friars, "it being IllY intention" con
I "to avoid confiscation of the bequest provided for my be· 

that it be paid her if at all possible." Upon petition by the 
,vest this prop¢rty; arguing that such a bequest was against public 

.' said: . . .' 

ltelltlCln thllt'such a condition is void as against public policy is 
.. There is no policy of the law which forbids the imposition of 

a bequest that if the legatee cannot presently enjoy the gift 
shall take it. 

then that a trust which names an alien, even an alien enemy, 

,beneficiary cannot be subjected to vesting by the Custodian. 


j'~""''''= an alternate non-alien beneficiary is named, or provision is 

anlllOlDJJnelnT. as beneficiary, the condition may be interpreted as 


,'B.1.,ve,s[ef1 interest in an alien beneficiary, payment alone being deferred. 

the present tendency of administrative thinking seems to 


legal technicalities wherever such disregard is not radically 

well-established principles of property rights, it may be pru


the. more remote the contingency, the less susceptible the con

will be to being engulfed by any future extension of the 


·oo.'wer's. The remotest of contingencies, it is submitted, is one 
the unfettered discretion' of a trustee from time to time to., 

, . more beneficiaries from among a number of persons designated 
,class. It would seem that if these persons include non~aliens as 
. if the trustee having the power of appointment is a citizen 

residing here, such a trust would withstand attack even under 
.application of the Trading With the Enemy Act. . 
{., . . Lawrence Greenapple 

" , ' 

',' ~" 

! . 
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INTERNATIONAL RELATIONS AND THE DISPOSI~ 


TION OF ALIEN ENEMY PROPERTY SEIZED BY 

THE UNITED STATES DURING WORLD WAR 

II: A CASE STUDY ON GERMAN PROPERTIES 


CHARLES WESLEY HARRIS 

Grambling Collegt; 

M ORE THAN SIXTEEN YEARS have elapsed sInce the termination 
of hostilities of World War II and the United States Govem~ 

ment stilt has the bulk of the enemy property seized during that 
war. Through 1958 and early 1959) the problem hung in ,balance 
as to whether the American Government would retain) permanently, 
these fromer enemy assets, as provided in the War Claims Act 
of 1948

1 
or whether they would be returned. As. of 1960, f.ull return 

to the original Gennan and Japanese owners seemed rather remote 
and the likelihood of partial return is becoming increasingly doubt
ful at the present time. But even with the alternative of f.ull'return 
to the former owners viortually ruled oot! there are still many 
serious problems as to how to get rid of aU of tbe properties still 
in the hands of the Government; or the assets derived therefrom. 
Heading the list of such properties is the giant General Aniline and 
Film Corp01'ation (GAFC») the status of which win be discussed 
later on in, the article. 

The alien enemy property question has had a long and rather 
peculiar history in the United States. It has been fraught with 
numerous confticting factors and influences which have made it 
infinitely complex. These entangling fa.rces remain unresolved. 
Commencing long before the end of the Wa.f', almost every proposal 
thinkable has been offered with regard to disposing of the seized 
assets. Some were made in accordance with what was considered 
to be the international legal requirements. regarding the disposition 
of enemy property, while others have been made with little or no 
respect for internatLcHlal legal rules, having been motivated by 
domestic and selfish factors of private interest. 

Primary interest in the present article is centered on t.he 
German properties. The large majority of the seized ~sets were 
German and the interplay of interna.tional relations factors and the 

{6411 



642 THE JOURN AL OF POLITICS tVol. 23 

other elements involved have been focused mainly upc:m these 
assets. 

I 

The entire question of seizing and disposing 0-£ enemy assets 
is a concomitant of war itself and, consequently, has, been the 
concern. o<f the law of nationS' throughout it~ history. The crucial 
question today as at various times in the past is what does inter
national law requi-re with -regard ta. the seizure and disposition of 
private enemy property. The ancient period tends to support the 
right and practiee of confiscation of any and all goods seized during 
the course of hostilities. Howeve'r, the exercise of the right of confis· 
cation declined in the early modern period. The writings oJ leg,a.l 
philosophers such as Grotius and of certain rationalist thinkers 
aided in the mitigation of the prevailing tradLtion and urged that 
nG confiscation should take place. 

The initial example' of American practice came during the 
Revolutio-nary War. Although confiscatiGn actually took place 
during the conflict, the final action, in which the central govern
ment sought to restore the value of the property taken, is con
sidered to have supported the ,rule of nonco.nfiscation. Gradually, 
nations began to draw up treaties which afforded some f01'm 'Of 
protection to enemy property in time of war. During the nin.eteenth 
century it was generally accepted among the countries o-f the world 
that alien enemy property seized during the time of war was to be 
returned when the wa.r was over.'1 The question of the treatment 
of alien enemy property took on increased significance during and 
after the First W'orld War. This was due to several factorS"j such 
as the rise oJ socialistic theodes and practices, the nature of modem 
warfare which waS becoming increasingly I'total war, n the economic 
interdependence of States, et cetera. 

Alien enemy property was sequested during World War I 
with the idea that the {}roperty was to be in trust or pers.etvation 
by the State which sequestered it until its disposition could be 
determined at the conclusion of hostilities. At the time the property 
was seized no. State avowed an intention o.f confiscating it. When 
World War I' was over the terms o.f the Treaty of Versailles 

~See James A. Gathings, Inte.,natioPUd lAw and American. Treatment oj 
Al:iel't:. Enulty Property (Wasbington: Am.erican Council on Public Affairs, 
1940) p. 34f£' 
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(Article 297 (b») permitted the AUied Fowers to retain the alien 
enemy property which they had sequestered. The plan called for a 
liquidation of the property by the respective countries to reimburse 
their own nationals who had claims against the enemy States. The 
United States did not ratify the Treaty of Versailles but the Treaty 
of Berlin, 1921, between the United States and Germany, gave 
the United States virtually the same privileges as thdse given tO'the 
Allied Powers in the former treaty. In the final analysis, however, 
the United States did return most of the German property seized 
during the First World WarJt 

The handling of enemy p·roperty during World War I could 
hardly be said to have set a pattern. American action with regard 
to the treatment of enemy p·roperty was highly ambiguous.. Evidence 
can be found in the actions of the United States which could be 
used to devclop a case cither for or against confiscation .. The view 
here; however, is that the stronger case can he made for the position 
that the overall policy and action of the United States during World 
War I was in opposition to' the confiscation of private enemy 
p.roperty and thus .supported only a policy of sequestration. 

With the outbreak of World War II, alien enemy property was 
again sequestered by the belligerents, and by the United States; 

'Some eighty pet cent of the German ptoperties was to have been returned 
through the initial plan. After inte-me wrangling in Congre55 a.nd the passage 
of several measures, starting with the Knox-Porte-r Resolution, July, 1921 
(U.S. StatuM! (J.t La.rge XLU, Part I, lOS) and including the Winslow Act, 
1923 (U.S. St-a.tutes at La.f'ge, XLII, Part 1, 1511). the Settlement of War 
Claims Ad (U.S. Statutes at Large, XLV, Part 1, p. 254) and the Harrison 
Resolution, the United States agreed to return German assets and all interest 
earned thereon. It was a conditional type. agreement predicated upon Germany's 
maklng certain payments to help satisfy awards of the Mixe.d Claims Com
mission to American citi2ens. In 1934, due to the default by Germany in its 
paym.ents under the Dawes Plan, the return of German asse.ts. was interrupted, 
pending Germany's Compliance with its obligations under the Debt Refunding 
Agreement. 

U.S. Cc)H.grl!ssiOndl Re.c(Jyd, 73d Cong., 2d Sess., 1934, LXXVII, Part 11, 1206'. 
What was considered the last chapter in the p-roblem of vested German 
properties of World War I was written in 195:3 when the U.S. and West 
Germany entered into an agreement where Germany boundjtself to pay a 
total of $91,500,000 in installment$ to satisfy unpaid Mixed Claims Com
mission awards beld by the United States' nationals. These installments are to 
run over a period of twenty-six years. "Agreement Between tbe United States 
of America. a.nd the Federal Republic of Germany on the Settlement of In
debtedness o·f Gennany for Awards made by the Mixed Claims, Commission.!> 
TlAS No. 2796, U.s., Trea.tks and Other International AgrteMtentsJ IV, Part 
1, p. 908. 
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upon its entry into the war. Assets belonging to Germany, Japan 
and other enemy countries and their nationals were vested and 
placed under the control of the Alien Property Custodian pursuant 
to Executive Order Number 9095, March 11, 1942, as amended.a 

This Order was issued under the authority given the President in 
the First War Powers Act of 1941 and the Trading with the Enemy 
Act of 191" as amended.· At the end of the War the United States 
was faced with the problem of disposing 0{ the seized assets as the 
Trading with the Enemy Act provided that such property should 
be disposed of "as Congress shall direct." 

Before the end (Sf the War the broad outlines of what was to 
become United States' policy with regard to reparations and 
external enemy assets had already begun to take shape, Conse
quently! it waS formulated amidst extreme animosities, characteristic 
of wartime feelings. The Allied Powers were in agreement that 
Nazism and German militarism should be staznped out so completely 
that they would never again trouble the peace of the world. There 
was fear among the Allies} and especially in the United States, of 
a resurgence of German Nazism.:J The greatest apprehension along 
this line seemed to have been focused upon the net-work of German 
industries located within the United States, and also in other foreign 
countries. Evidence was uncovered in the United States to show 
that with the defeat of the German Army and the discrediting of 
the Nazi Pa.rty, the German cartelists would attempt to. dissociate 
themselves from their co-conspirators in a CQ·ncea1ed a.ttempt to lead 
a new Nazi movement aimed at world co·nquest.6 It was of con

~The Office was created hy Ex&utive Order No. 9095, which was issued 
pursuant to theauthonty granted to the President in· the Trading with the 
Enemy Act, as amended. The functions and duties of the Office were further 
defined by Executive Order No. ~n98t July 6, 1942, which amended Exec.utive 
Order No. 9095, C£1de £1/ F~dertd R~gu.l4tinn$ of tM u.s. of A. meri(.4, Cumu.
iatille Supplement, 193$. t<l 1943, Title lIlt 1121, 1114. 

·Japanese owned. assets were estimated at $54 milli<ln and Getman owned 
assets at $541 million. U.s. Congress, Senate Committee on the Judidary, 
Report No. 1390 of the Subcommittee on Trading with the Enemy Act, 86th 
Cong., 2d Sess., 1960. 

6Senator Hadey M. Kilgore declared that se<:ret documents bad revealed 
detailed plans by German industrialists to rearm the Reich for another attempt 
at world conquest and the intention to· finance an underground Nazi movement. 
New York Times, June 22, (945) p. 6. 

The Washington Post carried a. .statement ot Field Marshall Montgomery 
which said in effect that Germany was down, but not out. "The country is 
down on its knees and needs watching," June 22, 1945. 

,.A series of interviews held by the United States Govemment officials with 
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sequence in the establishment of policy with regard to external 
enemy assets that the United States and other Allied nations 
placed high empba:s.is upon dismantling the German waT machine. 
Henry Morgeniliau, Jr., Secretary ()f Treasury during the war, and 
autoor of the liMorgenthau Plan" on the treatment of Germany 
after defeat, made the following statement cooceming German 
external assets: 

Just how Germany's economic. aggression against t.he. people of the 
United States was carried on has been bJ:ought. to light in this war. 
Much of it has been discovered by the Trea.s.ury Department through 
our taking over such Gertnan outfits in t.his country as General Aniline 
and Film and Bosch Magneto. We found that no matter wbere the 
heart of the cartel octopus was-in GermallY oJ: England or Holland 
or the United States-the result was the same."7 

Although German. assets in the United States included a lot 
of private and Lndividual properties, they were thought of, largely, 
in terms of the cartels and combines such as I.G. Farben, Bosch 
Magneto, Krupp Works, et cetera. These .concerns had been in
strumental in waging two world wars. Elder Statesman Bernard 
Baruch, in testimony before the Senate Committee on Military 
Affairs,8 stated that one of the ways to bring about a H sure peace" 
was to root out German assets and husiness organizations all over 
the w(}rld. Mr. Baruch'S statement was typical of the initial post
war thinking wi th regard to the handling of German assets. It was 
not in tenns of legal considerations, international or domestic, but 
ratherJ in terms of deiruiustrializing Get'lIl\Uly in the interest of a 
"sure peace." The action of the United States with regard to 
enemy assets was concurred in by the other AlUed countries.9 

German industrialists, scientists, attorneys) journalists, and former German 
Government officials in July, 1944. revealed. in pa.rt bow the German had 
concealed the true owners a.nd pUrpOSC5 o·f several industries in the United 
States. Exhibit # 4, entered into the record af HMringS on Eliminati<ln af 
Get''J'I'UIn Rt.$oUl'cts /01' War, U.S. Congress, Senatel Subcommittee of the Com
mittee an MiHtary Affairs

l 
19th Cong., 1st Sess., pp. 498-503. 

'lHenry Morgentha.u. Jr., GeYfnmt.y Is Our P,ablem (New York: Harper 
& Brothers Publishers, 1(45) pp. 37-38. 

IIMr. Baruch had only recently retum.ed ftom .a tour (n Europe where he 
studied first-hand the devastation wrought by the Nazis and mel with Allied 
leaders concerning the very problem on which he was testifying. U.S. Senate, 
Subcommittee of the Committee on Military Affairs) Hearings on ElimiMtion 
of Ger1'tl.l1;1t Resources lot' WilY, ol!. cit., p. Z. 

'Even the neutral governments were asked to subscribe to the prindples 
of certain declarations and resolutions drawn up by the Allies. Statement of 
Hon. William L. Clayton, Assist.a.nt Secretary of State, before Senate Sub
committee of the Committee on Military Affairs, ibid., p. 59. 

http:Assist.a.nt
http:retum.ed
http:empba:s.is
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Attempt was made by the United States and the mAjor Allied 
Powers to develop international policy along the lines of their 
national polides. This was mainly accomplished at the Paris 
Conference on Reparation, 1945.'10 This conference was prirna.rily 
concerned. with divIding up the reparations to be exacted from the 
Western German Zones, under the control of the United States, 
Great Britain, and France. The signatory powers agreed to. hold 
or dispose of German enemy asSets within its jurisdiction in. a 
manner designed to predude their" retu:rn to Gennan ownership or 
control. Further action was· taken by the United States toward 
permanent retention of the vested assets at the Bonn Convention 
of 1952, as amended by the Paris. Protocol, in vvhich the German 
G(}vernment agreed to compensate its own nationals. 

II 

In 1948, Congress passed the War Claims Actll which was con
sidered to have implemented the policy contained in the Paris 
Reparation Agreement of 1946. However, this act was· hardly on 
the statute books before the international political factnrs, which 
had influenced the policy that it contained, had begun to change. 
The split between the wartime Allies with regard t~ Gennany and 
other key areas, which began as soon as the Wax was over, widened 
steadily; and by 1947 and 1948, the cold war- was: well under way. 
As the international situation grew more complicated with regard 
to United Sta.tes~Russian relations., increasing. dissatisfaction was 
registered in the United States concerning the War Claims Act as 
a final settlement of the alien enemy property issue. 

lOThe broad policies which were t.o be implemented. at the Conference had 
been laid down at t.he Triparti.te Conference of Berlin- (Potsdam) which 
stipulated that the reparations claims of the United States and the other 
Allies were to be met in part from German external assets. "U.S., Great 
Britain. Soviet Union-Report of Triparti.te Conference of Berlin,.t Supplement. 
American J01lrn.al 01 Intenuttional fA.w, Official Do~uments, XXXIX (1945), 
105. 

npublk Law 896. known as the War Claims Ad, became Section 39 of the 
Trading With the Enemy Act of 1917. It specifically prohibited the retum 
of German and Japanese property except as authHnzed by Section 32 of the 
latter act (Public Laws 321 and 671, 79th COng" 2d Sess.). The Act also 
caned for the establishment Hf the War Claims Fund which was to he on the 
books of the Treasury Departmen.t. U.s. Congressional Record) goth Cong., 2d 
Sess.., 194&; xcrv, Part 8, 10226; U.S. War Claims Commission, First Semi
Annual Report, 1950 (Washington: GPO, 1950) p. vff. 

http:J01lrn.al
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Due mainly to domestic involvements and to factors removed 
from the international legal and political aspects of the enemy 
property issue, the Office of Alien Property was subjected to' a 
thorough investigation by a Subcommittee ('~To Examine and 
Review the Administration of the Trading with the Enemy Ad 
of 1917, as Amended") of the Senate Judiciary Committee. The 
investigatio'n by this Su:'bcommittee delved into the history o.f the 
enactment of the confiscatory legislation co'n tained in the 1948 
War Claims ALl. It examined and reviewed the administration of 
the Act in the light of the fOcreign Telatio.ns 0'.( the Uni-ted States. 
The conclusion of the report, itnter ,aikr., was that the vesting poUcies 
of the United States and the subsequent confiscatory legislation 
had originated under· ('questionable guidance"12 and had resulted 
in a bureaucra.tic agency engaged in the administration of an act 
which was now inimical to- the overall foreign policy of the United 
States. It was recommended that vested enemy assets be returned. 
The report set 'Off the active stage of the unending struggle of etto 
return or nOit til return," former enemy assets. The ini<tial action in 
this rega.rd wa5I taken by Congress· and, subsequently,' by the 
eX'<:tCutive branch..IS 

Omgress soon began serious efforts to -repeal Section 39 olf the 
Trading with the Enemy Act. Starting in 1954, numerous measures, 
were introduced calling for a return of private enemy property to 
the original owners. The Trading with -the Enemy Act has been 
under almost constant review since the initia.l review was autho,rized 
in 1952. 

The international political situation was given as a. primary 
reason why the German properties: should be returned. East-West 
relations. had deteriorated continually over such thorny issues as the 

J.2The Subcommittee had reason to believe that subv~rsive influences had 
played a part in the drawing up of the War Claims Act. Although the ascer
tainment of communist influences behind the confiscatory pOlicy was not one 
of the seven questions propounded in the originating Resolution, Senator 
Langer, who was Chairman of the Judid.a.ry Committee and also a member 
of the Subcommittee, had stressed for a long time the need for this kind 
of Investigation of the Alien Properly Office (APO) and the administration 
of the Trading with the :Bnemy Act. U.S. Congressional Re.cDyd, S2d Cong., 
1st. Sess .., 1951, XCVII, Part I, 1106, aho- Part .3, 3633«. , 

l..3A series of reactions was precipitated in West Germany, S,witzerland, 
and other European countries. The high interest in Switzerland stemmed from· 
their con1::ern about General Aniline and Film. Co)."poration whose stock was 
being withheld from Interhandel, the parent Swiss business corporation. Nl!.w 
Yo"k TitUs, Februa[y 8, 1954, p. 31. 

http:udid.a.ry
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breakdown in the operation of the Allied Contml Council, the 
Berlin blockade, rearmament of Germany, and many others. As 
this situation worsened, the acceptance of Germany into the 
Western family of nations was accelerated. Gennany became a 
trusted ally of the West and a vital part of the Western defense 
system. Eventually, it became an accepted member of the North 
Atlantic Treaty Organization. 

The abrupt shift in allies and enemies follO!Wing World War II 
had di,rect effect upon the enemy property situation. The West 
German Government joined actively in the fight for the return 
of vested assets. Chancellor Adenauer made public appeals for the 
assets which emphasized the fact that the enmity between the 
United States and Germany was in the past, and that the com
munity of interests and ideals between the peoples of the -two 
nations dictated a return of the confiscated property. The West 
Germans felt that if the United States were to ,release German 
property blocked in this country, other Governments would be 
under maral obligation to, follow that example. The West German 
Gavernment also stressed the importance of upholding the American 
principle of the "sanctity of private property.H One of President 
EisenhQWer's earlier statements amc:eming the maJt.ter was that he 
considered it a very difficult problem oot that he favored a return 
of the assets:U 

One of the fi'rst bills to be introduced aimed at amending the 
Trading with the Enemy Act so as to allow the return of former 
enemy property was Senate Bm 3423 (83d Cong., 2d Sess.), in
troduced by Senator Everett Dirksen of Illinois. This bill called 
for full return of former enemy property as a <{ma.tter of grace."ltr. 
As hearings were held on this and subsequent measures

J 
the various 

groups and persons having interest in whether enemy property 
would be returned or not began to speak up. Intense pressures were 
bmught to bear on Congress from various sources.1.6 Many congress· 

UNew York Tim/H. March 11, 1954, p. 14. 
tBll would have added eight sections to the Trading with the Enemy Act 

(40·47L with Section 40, in effect, repea.ling Section .39 of that Act, and 
Section 12 of the War Claims Act of 1948. U.S., Congress, Senate Submm
mittee of the Committee an the Judiciaryt Heo.:tiHgs, on S • .142.1, Return 01 
Conftscated Property, 83d Cong., .2d Sess.t 1954, pp. 1-4. 

1"Charles W. Harris, "International Legal and Politk.al Factors in the 
United States' Disposition of Alien Enemy Assets Seized During World War 
II. . ,tt (unpublished. Ph.D. dissertation, Dept. of Political Science, University 
of Wisconsin) p,263ff. 
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men with large German and Japanese constituencies or who rep
resented a;reas where certain business interests profited from 
vesting and confiscating enemy 8.$sets were under heavy pressure 
from those sources:17 

The Hearings held on S. 3423 in mid-1954 indicated the major 
changes that had taken place with respect to the thinking on the 
question of the disposition of alien enemy property since 1948, 
when the War Claims Act was being co·nsidered. With the West 
German Government having taken an open position o.n the questionJ 

and in light of the "cQld war" situatian, the international political 
factor began to. wield increasing influence. Senato.r Dirksen, in 
pointing out three bask premises upon which the p'ro-retum Po..}lcy 
was based, stated that! aThe sec()nd premise o.n which we proceeded 
was that o.f the fo.reign policy objoctive of improving our relatio.n
ships with . former enemy countries-we have p3'rticula:rly in mind, 
of course, the West German Republic."18 

Executive support fo.r the Dirksen bill was not decisive. The 
Departments o.f State and Justice did not concur in their views on 
the measllre)19 and the failure 'Of the bill to recej·ve the support 
of the President was considered to have killed its chances o.f 
passage,20 The failure to take action by Congress in 1954, with 

The pr~ure was brought largelYt upon the two main subcommittees hand
ling the bUls,-the Subcommittees of the Senate Judiciary Committee and the 
House Interstate and Foreign Commerce Committee, te5pectively. 

l'A list of organizations, business concerns, groups and private individuals 
testifying on the measures "to return or not to return enemy assets" would 
be extremely long. The list would range aU the way from the American As
sociation of Fonner Yugoslav Military Prisoners of War to the American 
Bankers' Association a.nd the AFL-CIO. See table of contents 0.£ Hearings, 
U.S. Congress, &nate Subcommittee of the Committee on the Judiciary, 
Hearings on S. l()S and other bills, Trading With the Enemy Act, S6th Cong., 
1st Sela., 1959. 

""U.S. Congress, Senate Subcommittee of the Committee on the Judiciary. 
Hearings on S, 3423, Return oj Confuca.ted Prop.t.t't~, 83d Con~ 2d Sess.! 
1954, pp. 1-4. 

leThe Department of Justice opposed the pa5:iageof S. 342.3 for various 
reasons. It did not consider the assumption that the return of confi.scated 
property would enhance our relatiOM with Germany as being wen-founded; 
attention was called to the fa.ct tha.t a very substantial p<lrtion of the property 
vested as German-owned was in the hands of "record owners" who were. of 
non-enemy nationalities and would, thereby, he in a position to keep it. The 
State Department supported the bill; Secretary of State Dulles staled that 
he would like to see the property returned to the original owners, Ibid,) p. 160. 

20The President's position, given in a. reply to a. letter from Chancellor 
Adenauer, was that he did not support any of the pending tegislation in 
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regard to the return of enemy assets or to accept as final the 
adioo already taken, was emly the beginning of years of frustrated 
attempts to settle the issue. 

The chief positive action during 1954 toward making final dis
position of former enemy assets was in the area. of "discretio,nary" 
returns, involving heirless property. Prior action with regard to 
fringe returns had been. rather successful. Section 32 {)If the Trading 
with the Enemy Act authorized the Office o,f Alien Property to 
return vested property to limited catego,ries of fonner owners 
having technical enemy status hut who were not hostile to the 
United States. This category included, mainly, those persons who 
were perseCuted by their own Govenurient as members of victimized 
political,radal or religious grou·ps. In many cruses these persons, had 
died, and returns of their property were made to successors-in
interest by intestacy or wiU J provided the designated recipients were 
eligible fo,r retu;m under Section 32 of the Trading with the 
Enemy Act. The legislation with regard to heirless property was 
aimed at those instances where the vested p,roperty of such de'
cedents was unclaimed because there were n.o survivors. It autho.rized 
the return, in a total amount not exceeding $3 million, of the 
vested p·roperty of such heirl~ indfviduals. to American charitable 
organizations designated by the President as successoofs-in-interests 
to the decedents.2 l. 

Discretionary or fringe disposals. had earlier been made to- non
hostile persons and to victims 0-( Nazi persecutions. Included in 
the fonner category were those persons whose p,roperty had been 
seized due to' t.he fact that they were in territory occupied hy the 
Axis Powers, and persons resident in enemy territory or citizens 
of, enemy nations who had suffered under Axis oppression.22 

Included in the category of victims of Nazi persecutions' were those 

Congress with re.gard to the return of vested property. White House Press 
Release, August 10, 1954, in New York Times, August 11, 1954. 

uEnactment. of this legislation had been repeatedly urged by the executive 
departments concerned. Several bills l starting with the 80th Congress, had 
been previously introduced whic.h were gea.red toward this end. See wriUen 
Statement of General Lucius Clay, U.S. Congress, Senate Subcommittee of the 
Committee on the. Judiciary! Hearings on S. 242(), Heiruss PropertYJ SSd 
Cong.! 2d Sess., 1954, p. 20. 

upublk Law 312, Marth 8, 1946, conferred authority upan the President 
to make returllS to nonhaslile persons. U.S. Congress! House Subcommittee 
No.1 of the Committee on the Judiciary, Hearings on H.R. J?50-A 8iJ.l to 
Amend t'Ju First Wtu Powers ActJ 1')41, 79tb Cong., 1st Sess., 1945, pp. 1-2. 

http:oppression.22
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persons who had suffered religious or racial persecution in the 
countries of their origin or residence. 

III 

The m06t extensive discussion of the alien enemy property issue 
between the United States and the West German Governmen~ts toak 
place in February, 1955.2 .3 AJthough these discussions were not 
considered to be fannal neg()tiations but1 rather, only af an ex
ploratory natureJ they helped tOo fannulate the Administration's 
position On the question of what to· do, if anything., about the 
vested property being held by the Office of Alien Property. President 
Eisenbawer had not taken a definite stand (In any of the proposed 
legislation but he expressed s.ympathy for the individuals left in 
straitened circumstances in West Gennany as a. result of the opera· 
tio·n of the ves.ting program.. At the same time he added that he 
hoped that there would be provided some measure of compensation 
to those Americans who incurred losses arising out of the War.2<l 
This made it fairly clear that he would not support a full return. 

The c()urse of the United States-West German discussions 
(Fehruary 10, 1955 to March 3) 1955) followed, largely, the hroad 
guideline of policy indicated by the President's statements. The 
United States' delegation informed the German delegation of a pro
posal that would be submit:ted to Congress for legislative con
sideration. German assets vested in consequence of World War II, 
or the proceeds of their liquidation were to be ·returned as a ((matter 
of grace" to ((natural personslt up to- a. limit of $10,000- per owner1 

less costs oJ administration. This would include th~e perS(}ns whose 
assets exceeded .$10,000. Copyrights and trademarks were to. be 
returned irrespective of their value, subject to existing licenses; 
cultural property wa£. to be returned. Arrangements; would be made 
to make the program available to residents of East Germany upon 
the reunification of Germany. The stated aim of this proposal was, 
mainly, to relieve the hardship cases. It was estimated that ninety 

. per cent of the owners whose property was vested would receive 
full retum.25 . 

The United States delegation stated that p'ropooals would be 

""'New York Tiffles, Februa.ry 'l, 1955. 
':1.4.[ bid., p. 3L 
=GSee White House Press Release No. 122, Match 3, 1955. 

http:Februa.ry
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submitted to- the O:mgress for the settlement nf war claims of 
nationals of the United States against Germany, up to about 
$10,000. This proposal was to be financed by the use of $100 
millian from the payments to be made by the Federal Republic an 
its debt to the United States on account of postwar economic 
assistance. 

The Germans were dissatisfied with the United States' proposals, 
mainly because they did not cover corporate assets, which they had 
appealed for. While acknowledging the Gennan appeal for a 
broad'er pla.n l the United States delegation said it was not envisaged 
by the Administration. 

The Administ-ration, finally presented a bill calling for partial 
return. The contest between full return and partial return, and to 
a lesser degree the existing policy of Hno return)" was waged during 
the succeeding years 00 the basiS' oibills presented by- the Adminis
tration 'and those ()f a number of congressmen. The German Gov
ernment made it known. that while partial return was a step in the 
right direction, it would not be conSiidered a sattsfacto,ry final 
settlement. This attitude on the part of the West Gennan Govern
ment may prove to have been a costly error.28 Supp<>rt in the 
United States for return of the assets has not been as high since.27 

The plan to make partial return as a ((matter of grace" has not 
been successful. The Administration lost many potentially strong 
arguments for making any return of assets by supporting a program 
of partial ;return. F(Jt' almost any point which couil.d be put forth far 
partial ret-urn, either the ca,sefar full returm 'Or for "no return" could 
make even greater use of it.28 One of the main arguments used by 
the Admirtistmtion in supp'ort of this plan centered around the factor 
of cost. It was maintained that a plm should be enacted which 
would take care of American claimants promptly and relieve the 
German hardship cases without placing too much of a burden on the 

2~he Ntw York Timts reported that an unidentified Administration 
official explained tha.t the reason the Adenauer Government had shown so 
little interest in the Administra.tion's partiat' return propOsal, which would 
benefit the individual property owners, was the fact that the large industria
lists provided most of the campaign funds for Adenauer's Christian Demo
cratic Party, Ma.y 30, 195', p. 4. 

"'Ibid., March 11, 1960, p. 4. 
2sThe statements of Secretary of State Dulles were used conveniently by 

the supporters of full return to strengthen their Ca$e against that of the 
Administradon. U.S. Congress, Senate, Payment oj War Damage Cuums ttnd 
Rilturn of Vested Assets, 84th Cong., 2d Sess., 1956, Report 2809, p, . .,. 

http:since.27
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American taxpayer. Those who opposed the plan responded by 
pointing out that in comparing relative values or costs, no one 
could estimate what it might cost the United States not to return 
the seized assets. The fa£t a.lso was s.t1'essed that the enemy property 
questio-n was not an independent issue which could be dealt with 
as suchj it was part and parcel of. the broader questions of the 
safety o.f foreign investments and the promotion of our general 
international interest. These were questions of infinite importance 
to. the United States as a. major foreign investor and as leader of 
the free world. It was pointed out that the confisca:tioo of private 
property of fonner enemy aliens is, in effect, the exaction of rep~ 
aration for the action of the former German Gcwemm.ent from 
a relatively few Germans, specifically, those who had. sufficient 
faith and confidence in the institutions of the United States to 
make their investments here. 

The proponents of full return, in stressing the foreign relations 
factor, could daim a. measure of support from the courts. The 
American courts handled numerous cases involving vested enemy 
property. They were mainly concerned with legal matters such 
as H enemy or non-enemy" status under the 'rrading with the 
Enemy Act, validity o.f title to vested property, validity of debt 
da.i.ms, et cetera. HoweverJ in some inst.aru::.es an ac.ute awareness of 
the rela.tion of the international politkad. situation to the enemy pro
perty issue was indicated. The opinion of presiding Justice P. J. 
Moore of the District Court of Appeals of California in the case, 
In Re ScJtMider's Estate, 1956, is illustrative of this point: 

Research has exposed a strange and regrettable anomaly in the 
foreign relations of our Central Government. For 35 years the United 
States bas expended billions of dollars in attempting to recapture and 
retain the biendship and loyal adherence oJ our enemies opposed in 
two world wars. It has verily poured out its wealth to accomplisb tbat 
purpose witbin the German Republic. Now, after more: than 10 
years since fighting- c.eased! and over 4 years since World War II was 
declared terminated ... ) that same Government l actuated by generous 
impulses toward a fallen foe, in nurturing the German state and its
subdued people, withholds from tbese individuals within Germany 
comparati'vely modest sums.... By confiscating such moneys, we 
forfeit mOre good will than might have been acquired by the payment 
of multipled thousands to the Bonn Government ..•. 

Tbe remedy lie! with the Congress.:&!9 

Those who opposed making any -return, stressed the fact that 

urn Re SchMidtrJ E.stat(, 296 Pa.cific (2d), 45, 52 (1956). 
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international agreements drawn up with our Allies and with West 
Germany dictated permanent retention of the seized assets! and 
committed the latter country to reimburse its own nationals. 

Again in 1957! Senators, Johnston and Dirksen led the drive to 
return vested enemy assets.30 Hearings started in April on a number 
of bills designed to amend the Trading with the Enemy Act along 
several lines. Although more than 700 pages of testimony was 
taken) very Iitde was uncovered tha.t was not already known. 
Congress was urged to take early action to resolve the p·mblem of 
vested enemy assets.31 Major emphasis in the testimony seemed 
to focus upon the principle of the sanctity £If private property. It 
was pointed out that the violation of the principle could not be 
a voided by the H ingenious use of language," which ga.ve lip· service 
to the c£lntrarY 

l 
but which in fact denied to the p-rivate p·roperty 

owner that which he owned without prompt and adequate compen
sation for the property taken. With regard to the Administration's 
plan which was still pending, it was explained that partial per
fonnance of a basic principle is inadequate. In the American tradi
tio-n{(the right to property is a necessary concomita.nt part of our 
right to be f.ree. It is axiomatic that our Government can no more 
condone some confiscation than it could some slavery, to say 
nothing at all of being the perpetra.tor thereof."32 

For the first time l the Subcommittee) in its report, a.-ttempterl 
to meet head -on the obstacle of the 1946 Paris Agreement which 
barred return. The Agreement wa's assailed as being in violation of 
a basic principle; the fact that it existed did not mean that "there 
is no violation of this principle, any more than ,that an agreement 

30The. Johnston Bill (5.600) provided for complete· return. Senator Dirksen 
had been a sponsor of previous bills toward this end, along with other mem
bers of the House and Senate. Most o·f the Senate full return bill:. had been 
approved by the full Judiciary Committee but had. not been acte.d upon by the 
Senate. U.S., Congress, Sena.te Subcommittee of the Committee on the 
Judiciary, Hearings on S. t500, S. 727,1 S. 13(J2, Return of Confiswted Property, 
85 th Cong., 1st Sess., 1951. 

;1The Subcommittee termed it inconc.eivable that an office should be 
maintained a.t a cost averaging $3 million a year for II years after the 
termination of hostilities and more than is years after the declaration of war. 
when the function and purpose of the Office was so diametrically c.ontrary 
to the larger national policies, domestic. and foreign, of our Government. 
U.S. Congress, Senate. Subcommittee of the Judiciary to E%4mine and Review 
the Administral..um of the Trading with the EtUJmy Act, Report No. lZO, 85th 
COng'l 1st Sess., 1951, p. tv. 

a',)Ibid., p. 13. 
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not to' return the loot of a crime can overcome the fact that there 
was a burglary."3 3 

There were numerous minor developments during 1957 and 1958) 
relevMt to the enemy property issue. However, no real progress was 
made toward making final disposition of the vested assets. There 
was no let up from the Germans in their pressure to have all of 
the assets returned.34 During Chancellor Adenauer's visit to the 
United States in 1957,35 the question was raised again and he 
stressed the importance of the issue from a political point of view. 
Speaking in reply to. a question rai.sed in a news conferenceJ the 
West German Chancellor said: 

We a.re looking for a wa.y which would make it possible to meet 
the claims and the demands which are made in Germany and which 
are very important from a poUti.cal point of view without at the same 
time imposing any burdens on the American taxpa.yer.S 6 

At the time of the Chancellor's visit (MaYt 1957) an agreement 
was reached that the enemy assets problems. should he further dis
cussed in Washington, between the Secretary of State and the 
German Ambassador. Between those who favored full return and 
those who favored partial or no-return the enemy property issue was 
fought to a virtual standstilL This was true despite the fact that 
there was major legislation pending on the question. Neither the 
Administration nor the Dirksen-Johnsto-n group appeared wiUing 
to compromise its respective position. 

Following the Chancelloes visitJ there was specUlation that 
the Administration was preparing to. modify its opposition to fun 
return, proposed in legislation sponsored by Senators Dirksen and 
Johnston. With an election coming up. in West Germany in the Fall 
of [957, it was hard for the Administration to flatly refuse the 

"~lbid, 

3 (On the eve of the hearings in 1957 I before the Senate Judiciary Sub
committee, the German industrialists sent urgent appeal.s to President Eisen
hower and Secretary of State Dulles, for the return of vested property. The 
West German Chamber of Commerce

l 
a.nd the industria.! element made pJeas 

for return upon the grounds that 3Q,OOO Gertnans who invested in the United 
States should not be held responsibLe for Gerraanyts reparation burden. New 
York Times, April 4, 1951. p. 6. 

IIl5The Chancellor had visited the United States for talks concerning dis
armament,unmcation of Gennany and the possibilities of a Big Four Con
ference to deal with these and other top level matters, ibid, April 29, 1951, p, 1 

36lbid.• May 30, 1951, p. 30 
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Chancellor's appeal for greater consideration on the question of 
return of former Gennan assets.37 

During the discussion of the issue in 1957, the President had 
reminded the Bonn Government that Germany had not been 
"hampered by a large reparatioo. burden" because· the Western 
Allies had a.greed in 1945 to meet their claims. against Germany, 
and those of their injured citizens, out of the seized assets, In return 
for the waiver of reparations the West German Govemment, in the 
Bonn Convention of 1952 and the Paris Agreement of 19S4, agreed 
to reimburse its own citizens for the seized assets. The West 
Gemtan Government had taken no steps to fulfill this pledge. 

Gradually, the Bonn Government was adop,ung the argument 
being put forth by the full return group in the United States. It 
moved further' and further away from an acceptance of the Bonn 
Coovention, implementing the Paris Agreement. By 1957, it was 
contending that the latter agreement was unjust and viola.ted the 
sanctity of private property. In most of the discussions and public 
statements by officials 0.1 the Bonn Government) and by private 
citizens, the issue was dealt with, largely, as though no international 
a.greements existed. 

IV 

One ·of the influences which has helped to make the enemy 
property issue extremely complex is the Inter-handel Case, and the 
developments connected therewith. Interhandel is a Swiss concern 
which claims to be the owner of the General Aniline and Film 
Corporation. The latter was seized ,during World Wa( II by the 
Alien. Property Custodian and is still being held by the Office o·f 
Alien Property. Between 1942 and 1946, approximately 98 per 
cent o.f the stock of the corporation was vested under the Trading 
with the Enemy Act, as beneficially Gwned or co·ntrnUed by an 
enemy (German) corporation, I. G. Farben. The United States 
contended that General Aniline and Film CO'rporatio,n was enemy 
owned, or enemy -tainted under the provisions ()I( th.e 'Prading with 
the Enemy Act in that through the years the firm had particip·ated 
in a conspiracy with the Sturzenegger Swiss banking firm and 1. G. 
Farben to conceal and cloak the ownership and control by the 

31Ibiid" p. 4. 
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latte:- of properties and interests in many countries, and to allow 
1. 	G. Farben to control such properties. 

The case had been in the United States courts since 1948) when 
Interhandel brought suit in the United States' District Court of the 
District of Columbia for recovery of its American assets, under 
Section 9{a) of the Trading with the Enemy Act, alleging that it 
was nQt and never had been a hoMing of the enemYt Of' an ally of 
the enemy, The firm had beeTl cleared in Swiss proceedings as a b{lna 
fide co-rporation of that country, and not of German ownersbip 
or control. These findings were not accepted by the United States 
as binding under the Swiss-Allied Accord (Washington Accord) 
of 1946. Artic~l IV (1) of this Accord provides: liThe Government. 
of the United States will unblock Swiss assets in the United States. 
The necessary procedures will be determined without delay."ls 
The Swiss Government maintained that the action of the United 
States in refusing to return the assets in question to Interhandel 
wils contrary to the above stipulation of the Accord. 

The position of the United States. with regard to· the Washing
ton Accord was that it did not appJy to 35setS. in the category of 
General Aniline and Film Corporation. It maintained that the 
()bligation to unblock, as stated in Article IV a-f the Accord, re
ferred to the lifting of United States Treasury cQontro~s, on admitted
ly Swiss assets and not to the divesting of property vested by the 
Alien Property Custodian as enemy property, The United States 
further maintained that the Accord could not possibly have been 
intended tc. cover the proper ty in question in that vested property 
is the property of the United States and can be dispoooo o.f only 
by Coogress. Such pro-visions as had been laid do-wn in the Trading 
with the Enemy Ad with regard to enemy property governed the 
negotiators of the Washington Accord. 

The Swiss Government challenged the interpretation placed upon 
the Washington Accord and the Treaty of Arbitration and Con
ciliation of 1931 by the United States Government. Essentially, the 
United States has maintained that <to the extent that the agreements 
of 1931 and 1946 deal with the question at all, they suppurt the 
right etf domestic jurisdictiQn on its part, with regard to the Inter-

JltFor the text of the Washington Ac.c.ord, see Department of State 
Builetin XIV (1946) p. 112. The interpreta.tion of the provisions. of the 
Accord has represented a. SOUrce cf disagreement between the two Govern
ments. ibid., XXXVI (19Si) p. 352. 
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handel dispute. It maintains that no arbitrable question between 
Switzerland and the United States has arisen under the 1931 
Treaty. 

The disposition of title to-· property loca.ted within a. <:ountry is 
manifestly within the domestic jurisdiction of that country unless the 
country involved has by sovereign act removed. the matter frolD- its 
exclusive domestic jurisdiction. The United Sta.tes has not removed 
the matter of the ownership of these shares in General Aniline and 
Film Corporation from its domestic jurisdiction.3D 

In taking this stand the United States in effect asserted its own 
right to' decide when a matter is within its domestic jurisdiction. 

In reference to the American court decisions in the case, the 
Swiss Government pointed out that they had been restricted to mere 
procedural grounds, that the American assets ()f Interhandel had 
not been returned to their rightful ownersj and that all attempts 
·of the Swiss. owners to obtain the return of their property had not 
been successful. The Swiss Government maintained that the issue 
now turned on questiolJiS of customary international law and treaty 
law relative to the right of the United States to seized alien 
property within its jurisdiction in all circumstances. After extended 
communication between the two Governments over the submission 
of the case to arbitration or conciliation, the Swiss Government took 
the Interlumdel Case to the International Court of Justice, and 
asked for a decision on the merits, alternately) fGr a decision that 
the dispute is of a nature to be submitted to judicial settlement, 
arhitration or conciliation, and for interim measures o.f protection 
pending the Court's decision. The United States, subsequently, 
appeared before the Court and interp05ed four preliminary objec
tions. These objections were based, mainly, upon the compulsory 
jurisdiction provision (Artide 36(2) ) o·f the Statute of the Inter
nBluonal Court of Justicel and the respective reserva.tions of the 
United States thereto. 4c 0 

Issues of international law relative to the- validity of the "per
emptory" domestic jurisdiction reservation (}f the United States, 
and questions as to the interpretation of the treaty engagements 
were some of 'the issues to be decided by the Court. The factors in 
the case were altered somewhat in mid-1958 with the ruling of the 

3 
AU.S. "Memorandum" to Government of Switzerla.ndj ibid., p. 357. 

4 
QFor a Statement of these objections, the respective reply or the Court, 

and a discussion of the Connally Reservation, see "The United. States and 
World Court JUrisdiction," Congressional Digest (January, 1959), 7ff. 

http:jurisdiction.3D
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United States Supreme Court, reinstating the case after it had been 
thrown out by a lower court back in 1956. In November, 1958, 
talks between the represntativs of Interhandel and the United 
States' Justice Department in an attempt to negotia.te a settlement 
out of court proved unsuccessful. The negotiations were based upon 
the hopes of arriving at a settlement for cash. This would have 
ended the matter withemt having the courts pass finally on whether 
the stock was origi-naJ1y Swiss or German owned. 

The Internationall Court of Justice finalIy heard the argumen t 
of the United States and Switzerland late in 1958. Early in 1959 
(March 21), a decision was handed down in the Inte,.kandel Case. 
The decision did not go to the merits of the controversy but was 
concerned solely with the preliminary objections, .filed by the United 
States, to the Court's jurisdiction~ 

In recent months the United States Government has been pri
marily concerned with the cornpensatiGn of American claimants ()f 
war damages against Germany and Japan. The issues ()f the return 
of seized assets and the settlement of war damage claims, genera.lIYl 
have been linked together. The Eisenhower Administration took the 
positioo that to establish with certainty the magnitude of valid war 
damage claims of American natiooals agai-nst Germany, and to make 
specific provisions fOor the payment of s1.1Ch: da.ims, would eliminate
one of the principal factors ((which up to now have [sic] made con· 
sideration of the ves·ted assets problem SO diffictdt and unsatis
factory."41. 

In line with this aim) and also due to the Government's desire 
to get out of bUsiness, the Adminis.tration in 1959 and 1960 pushed 
legislation to permit the- sale of Go·vernment seized shares of General 
Aniline and Film Corporation, which represented the chief portion 
of the property still being held by the Goverrunent.42 Legislation 
to permit the sale of the corporation was co-nsidered by the Eisen
hower Administration to be the best way out of the legal entangle
ment which had existed for more than a decade. Under p-resent 
American law the Government is barred from selling any enemy 

HLetter from William B. Macomber) Assistant Secretary of State j July 3) 
1958, quoted in U.S_, Congress, Sena.te, C(lrnmittee (In the Judicial:Y,. P(J.ymlmt 
of Waf' D(J,m(J.g~ CliUms. .. J Rept. No. 2358, -85th Cong., 2d Sess., J9S8, p. 
16. 

uThe Alien Pmperty Office bad items ranging from patents and copy~ 
tights to approximately thirtY-bye parcels of 1a.nd; however, GAFe rep
resented the bulk of the seized property stiU being held_ 

http:Goverrunent.42
http:negotia.te
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a$ets while litigation is pending.-t:3 The plan was to put the shares 
on the market and reserve some of the proceeds of the sale to cover 
any eventual winning claim by Interbandel. The sale of the shares 
would make dear how much money is at stake, a poip,t long in 
con troversy. 44 

The Office of Alien Property is seeking t.G complete the liquid
ation of the properties s·till being held as soon as. possible. The Di
rector of that Office stated in 1959 that he anticipated that. the 
Alien Property Office,' as a division of the Department of Justice 
under an Assistant Attorney General, would expire in 1960', 4.~ The 
costs and expenses of administering. the Trading with the Enemy 
Act by the Office af Alien Property have been paid out of the pro
ceeds of vested assets, Congress makes the appropriation each 
fiscal year out o·f such funds. The annual authorization has aver
aged around $30 miUio·n. r'he authorization was· reduced to 
~1,500,000 for the fiscal year af 1960 and only ~650,OOO foe fiscal 
year, 1961.4s 

Chief emphasis in 1959 and in 1960 was on paying the damage 
claims of American citizens for wartime losses abroad. The pla.n 
was to use the remaining p,roceeds from the sales a:f vested p-roperty 
to satisfy these claims. 

As of rnid-1959 the West German Ga.vernment was still press
ing the United States for the return M the assets. It was suggested 
that the United Stat~ might use West German repaymen.ts 00 eco
nomic aid to reimburse German citizens for the seized p·roperty.4,7 
However, this idea was. quickly rejected by- tlhe State Depa:l"tmen1 as 
not having the slightest chance alf acceptance by the Administration. 
During ChanceUo·r Adenauer'!s visit to the United States in March 
of 1960, the plea wa.s again entered to have the seized assets, Of 

ULetter from Assistant Attomey General Dallas S. Townsend, Director, 
Office of Alien Prcperty. April 1, 1959; also see Department of State Bulktin 
XXXVI (1957) p. 351ft. 

"This is due mainly to the relative apprecia.tion in value of the corporation 
under Governme.nt administration. New York Tim..e.s, January 16, 1<159, p. 37. 
Exclusi.ve of CAFe, less than $28 million of veste.d p·roperty remains. U.S., 
Congress, Senate Committee on Judiciary, Subcommittee· on Trading with 
the Enemy Ad, Rept. No. 228, 86th Cong., 1st Sess., 1959, p. 4. 

·~lbid., p. 6 
~f,lbid" Rept. No. 1.390, 86th Cong., 2d Sess., 1960, p. 4. 
1.?The U.S. exte.nded. some $3 billion in aid to West Germany after World 

WlU II; two-thirds of this amount was llforgiven j" West Germa.ny has re
paid about $200,000,000 of the remaining $1 billion. New York Ti.mes, June 
19, 1959, P. 2 

http:Germa.ny
http:Exclusi.ve
http:Governme.nt
http:repaymen.ts
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compensation therefor, returnec.i.4.8 The chances of .compliance with 
this plea have tended to diminish, gradually. In that much of the 
compensation from the assets has already been used to payoff 
certain American claims, an outright Congressional app,ropriation 
would be necessary to compensate German and Japanese nationals. 
This seems very unlikely at the present time. 

West Germany has been actively seeking the return of vested 
assets since around 1953. Until 1960, the Germans asked for "full 
return," meaning the original value plus the wartime and postwar 
increments. In 1960 ,they proposed a two~thirds return of the orig
inal $400,000,000....9 

The turning point in the drive for the return of the assets seem
ed to have come with the German rejection o·t the Administration's 


, plan to return up to ~ 10,000 to "natural personsH as an (tact of 

grace." This would have cost about $60,000,000 and would have 

rept;tid in full ninety per cent of the former owners of the seized 

property. The plan also included the propos~l to use any money 

left after paying American war damage claims to reimburse pro, 

rata owners of property of more than $10,000 value. 

In tate 1960, same eight years after fot:mally p.romising to do so" 
the West Get1!lAn Government took initial steps to compensate its 
citizens for tosses caused hy wartime Allied seizures of German 
property. This is viewed as tacit admission that the chances of 
getting back any erf the millinDS of dolla.rs in assets seized in the 
United States are poor indeed.so After Chancellor Adenauer's re
turn fmm Washington in Mar{;h, 1960, he was apparently convinced 
tha.t the full return demand which had been pressed upon him by 
West German corporate interests was no longer realistic. 

Negotia.tion with regard to the alien enemy property issue, since 
the Kennedy Administration took office, has been linked with the 
United States' balance of payments problem. Apparently, the West 
German Government decided t() mark time during the final stages 

481bitl.'J March 16, 1960, p. 9. 
tgThe value of German asset<; at the time of seizures was .e5timated at 

$4001000,000. Many of the industrial propet"Ues increased in value during the 
War:. The total value of the assets as of 1960 was set at $541,000,000. New 
York Times, March 17, 1960, p. 4. 

6°Cash payments to "natura.l persons" only will be made indirectly nad 
will be paid under highly restrictive conditions. By a rough estimate, Il() more 
than $50,000,000 can be disbursed in nonrepa.yabIe "loans," a.uthorized by an 
unpublidzed May 20t 19601 administrative decision of the Federal Cabinet. 
New York Timej, May 25

1 
19601 p. 63. 

http:indeed.so
http:dolla.rs
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of the Eisenhower Administration, with hopes that a. solution could 
be worked out with the new Administration. Early in the Kennedy 
Administratioo, as a result of some two months negotiation be
tween the United States and West German 'representatives, and in 
response to a proposal made by the former, the Bonn Government 
was prepared to make an offer of $1,200,000,000 in va.rious financial 
undertakings as a contribution toward the solution of the United 
States' balance of payments problem.:;l 

The offer was to' be conditional upon an agreement by the 
United States to cancel $187,000,000 ()·f the $787,000,000 which 
West Germany owes this country in settlement of postwar debts 
for German relief and rehabilitation. The West German GO'vern
ment maintained that this cancellation would represent a settlement 
of p06twar debts for the seized German assets being held by the 
United States. Initially, it was expected that the Kennedy Admin
istration would accep,t thi.s condition and present the proposal to 
Congress for its approval.52 However, when the offer was made, 
it was not accepted. United States officials suggested a plan of 
their own which would afford about $600.,000,000 relief a. year to 
the United States' balance of payments pt'ohlem.G3 The United 
States officials indicated to West German representatives that they 
wo-uld be prepared to discuss prepayment on the postwar debt, in
cluding a deduction for the seized assets, only after Bo-nn had 
agreed to a continuing aid program along the lines suggested in the 
plan of the United States. 

Little action of significance has taken place in the 87th Con
gress. However, numerot.:s biBs have been introduced affecting 
the disposition of the seiud enemy assets. Senator Keating has 

5lThe West German offer was to include prepayment of $600.COOPOO of the 
remaining $187 j OOO,OOO of West Germany's postwar debts to the United 
States; purchase of $450,000,000 worth of arms in the United Sta.tes this year 
with advance payment on $150,000,000 of arms already c.ontracted for; agree
ment in principle for Bonn to assume pa.rt of the United States tnilltary aid 
to Greece and Turkey, and some economic aid projects in under-developed 
countries. New York Tim6j, January 25, 1961, p. 1. 

52/bid., January 24, 1961, p. 1 .. 
1i3The plan of the United States included military procurement in this 

c.ountry for West G~::man forces of at least $400,000,000 a year; military 
pr<lcurem~nt here far other NATO nations of about $100,000,000 to $200,000,
000 a year; grant and loan aid to underdeveloped nations of $lOOPOO,Ooo a 
year; liberalization of restrlctions on agricultural imports, which would in
crease the export earnings of the United States by about $15,000,000 to 
$20,000,000 a year, ibid, January 25, 1<)61, p. 1. 

http:pt'ohlem.G3
http:approval.52


663 19611 ENEMY PROPERTY SEIZED BY UNITED STATES 

introduced three bills (S. BiUs 708 t 160, 956), which Me concerned 
with the payment O'f certain wartime claims of United States' na· 
tionals, the permission 00 the sale of vested property in'VOlved in liti
gation) at cetera. S. 708 and a companion bill (H~R. 5028) pt'ovided 
for c:ertain payments to organi.Z3Jtions newly designa,ted thereunder, 
which are co-ncemed with relief and rehabilitation Gf needy victims 
of Nazi persecution. Bills authorizing the sale o·f vested properties 
no-twithstanding the pendency 0.( litigation for thdr recovery, while 
not being bills for the return Q·f seized assets, nevertheless I make a. 
disposition of them. Such a proposal is embodied in S. '60, H.R. 
1018) and H.R. 3460.34 

None of these bills was considered to be particularly meaningful 
in that it was not known to what extent any of them 'reflected the 
thinking of the Administration. In his appearance before the Senate 
Judiciary Committee) Mr. Edward D. Ret the new head of the For
eign Claims Settlement Commission indicated his intention of con
ducting a thorough review of the whoJe problem,5~ to the end that 
the Administration would be in a position to submit a new legisla
tive proposal for the ccmsideration (}f the Congress. It remains to
be seen what adion t if any I will be taken by the Kenn.edy Admin
istration. The Administration has made it dear' that it views- the 
problem differently from the Eisenhower Administration. I t did 
not feel that the offer made by the West Germans early in 1961, 
involving proposed relief for the balance o-f payments. problems, 
could pass Congressl and preferred not to su.hmit it.56 

Ostensibly, the West German Government. has given up hope 
of settling the assets p·roblem with the Kennedy Administration at 
this time. However, it is unlikely that this. pro-blem, which f(}r so 
long has been a part of the financial negotiations of the two coun

!HMost of the other bills introduced were concerned with ufringeU returns, 
-So 291, to return former owners unliquidated interests in estates and interests 
in trusts not yet reduced to possession; S. 49S1 and its companion bill, H.R• 
.3866, to return to certain citizens of the United States property seized from 
them when they were enemies, in a sum not to exceed in the aggregate 
$9,0001000j H.R. 1185 to return to former owners interests in certain t~ust.s 
created by citb:ens of the United States prior to December 'I, 1941. U.S. 
Congress, Senate) S. 62, S. 291, S. 495, S. '08, S. 760) S. 956 j House) H.R. 
1018, H.R. 1185, H.R. 34601 H.R. 3866, 87th Cong., ht Sess., 1961. 

!lI!OLettet' from Hon. Russell Long! with enclosure fram J()se:ph A. Da.vis, 
Chief -Clerk., U. S. Senate) Committee on the Judiciary, Washington, D. C., 
May 8, 1961. 

S8New York Tim.es, February 26, 1961, p. L 
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tries, wiUla-ng ·remain dormant. As long as the money realized f.rom 
the -sale of the German assets remains unspent in Washington, the 
problem is <:ertain to be reviewed sooner or later. Any German 
Government is committed to seeking a return of the assets, and 
it has the promise of the United States Government (1-957) in 
support of its efforts. 57 • 

v 

There are many highly rontroversial rules concerning the treat
ment of alien en-emy property; especially is this true with regard 
to its di.sposition once it has been seized. Neither the international 
legal p·rinciples on the question nor the maze o.f treaties and inter
national agreements have served to give it sufficient clarification. 
Acceptance of the la.w regarding alien enemy property has been 
much greater at certain periods than at others. The poUtica1 en
tanglements which have beset the question of the treatment of alien 
enemy property foHO-wing World Wars I and II hardly existed dur
ing the nineteenth century. Specific rules o.f intemati(lnal law 
emerged during the century which defined limits of belligerent ac
tion with regard to confiscation, sequestratio·n l or requisition of 
enemy or neutral p·roperty in the belligerent's own territory, oc
cupied territo-rYI or on the high seas. It was normal for individuals 
who had suffered personal injury, confiscation of credits, or the 
seizure of property during the war to demand resutuuo-n or com.
pensation.58 

The practice of the United States and other nations oJ the world 
supported the inviolability of enemy private property within the 
jurisdiction at the o-utbreak of war. The United States was involved 
in three foreign wars during the nineteenth century-the War of 
1812, the Mexican War, and the Spanish American War. No con
fiscatory action was taken against alien enemy property in any ()f 
these wars,59 The non-confiscatory principle pervaded the treaties 

67lbid. 
SIIQuinc.y Wright! "War Claims: What <If the Future?" LIl:w 4JUl Comem

iJOfaf'j P,obkms, XVI (November, 1951) 543ff. Pmfessor Wright pointed. out 
four considerations upon which war claims were based during the nineteenth 
century j among these were (1) respect for property .and ather legal rights of 
individuals and (2) respect for international law. 

uThe Civil War, which wa=; in many ways unique when contrasted with 
the other wars of the century, provided the <lnly instance of confiscation. 
Harris! op, cit. p. 49ft. 

http:pensation.58
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of this period and char·actenzed the executive po-Hey followed at 
international conferences. 

Current writings of publicists and scholars in international law 
are not in accord on the rules governing the treatment of alien 
enemy property. Writers have generally been divided into two 
camps. On one side are those who assert that the permanent reten
tion a.f alien enemy property for any -reason whatsoever is confisca
tion and is a violation of international law.so On the a.ther side 
are those who feel that it is legitimate to retain, permanently, alien 
enemy property seized during the time of war. Some members of 
the latter group maintain that there is no law at present, nor has 
there heen one in the past, barring the confiscation of allen enemy 
assets in the prosecution of war. Others of this group feel that it is 
legitimate to retain alien enemy assets under certain circumstances 
which tend to obviate the charge of confiscation against the seizing 
power. In summatiGn, it may be said that cOlJ.1Siderable evidence 
can be found to support the case against the confiscation of alien 
enemy property. 

The international pliliticaJ. situation has been given as a pri
mary reason why the German properties should be returned. The 
West German Govern.m.ent has used the fuB weight of Hs jn.fluence in 
urging a return of the properties. Chancellor Adenauer made pub
lic appeals for the assets, emphasizing the fact that the enmity be
tween the United States and Germany was in the past, and that 
the community of interests. and ideals between the proples. of the 
tWG nations dictated a return of the confiscated property. Germany 
alS() stressed the importance of upholding the '(sanctity of private 
property, " 

Throughoot the long years (}f indecision concerning the enemy 
property issue, the legal factors have nnt been given due co·nsider
adou. The treatment of enemy property is a lemtt question. The 
rights of a belligerent State 'With regard to sequestration, confisca
tion, subrogation, et cetera are all questions of law. Even though 
the law is not entirely clear with regard to the existence o.r non
existence of a right to ronfiscate alien enemy p·roperty, if a legal 

·"'Included in this group are such lega.t scho1ars as Edwin Borchard, Otto 
Sommerich, Rudolph M. Uttauer, William R. Reeves a.nd others. Of tbose 
who support confiscation, Qr the permanent retention of alien enemy proper
ty under certain circumstances, are SeytnOur J. Rubin, Henry P. de Vries, Cecil 
Sims, B. W. Gearhart a.nd others. Ibid., pp. 91-123. 
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appwach had been taken at the outset I rather than one which was 
largely poBtical and characterized by domestic influences, the settle
ment of the issue would not have been beset hy the various shifts 
in the international political situation. In other words, if the aim 
and effort had been the ascertainment of the current law on the 
question, even if it meant having a. determinati()n by an interna
tionally authoritative judicial tribunal, as has been often suggested 
by Professor Philip. Jessup, the. basis of operation would have been 
much more stable. 61. 

Tbere has always been a close tie-up between law and policy 
in tbe establishment and acceptance of international rules of con
duct; but when policy is made predominant in deciding a questio.n 
which is essentially legal and has been accepted as such over the 
years, a result in seri()us complication should not be surprising. 
Whether the law had been found to support or deny confiscation is 
not the important point. A settlement on that basis would p.robably 
have meant that we would not be still trying to reach a final de~ 
cision, as of 1961, on what to do with alien enemy property, or 
the proceeds therefrom, whiCh was seized some two decades ago·, 

1I1See "Editorial Comment" American )lJurna.t of International Law, XLIX 
(l9SS) pp. 51, S8, 62, 


