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NOTES

The Policy and Practice of the United States in the Treat-
ment of Enemy Private Property

- Prior To 1914

In 1814 John Marshall regarded as rigid the rule of international
Taw- that enemy property, wherever found, is subject to seizure and
confiscation by a belligerent, and considered it an expression of a
sovereign right that would remain undiminished though- the rule
itself be mitigated in practicel! Yet he recognized as humane and
wise the policy of curtailing in practice the exercise of this right?
characterized by Chancellor Kent as “naked and impolitic * * *,
condemned by the enlightened conscience and judgment of modern
times.” ® Furthermore, considering enemy property to present a
problem rather of policy than of law, with power to confiscate re-
siding in the legislature alone, he held that a declaration of war, in
itself, did not confer upon the courts power to condemn to confisca-
tion enemy private property within our territory in the absence of
some expression of will to that effect on the part of Congress.t
Later, however, Marshall flatly denied the privilege of the con-
queror to confiscate private property on the ground that such
seizure would violate “the modern usage of nations, which has be-
come law.” 8 The soundness of his supposition that usage may ren-

‘der unlawful the exercise of a right without impairing the right

itself has been severely and authoritatively impugned.®

The extent to which by 1914 usage had established as United
States policy the practice of exempting from confiscation the prop-
erty of enemy aliens is somewhat controversial” Quite early in its
history, however, this nation became committed to a policy designed
to prevent a recurrence of the difficulties that arose out of the prac-
tice of sequestrating debts due to British subjects during the Revo-
lution. Article X of the treaty with Great Britain negotiated by
John Jay in 1794 stipulated that debts due from individuals of one
nation to individuals of the other, and other forms of private prop-
erty of their respective nationals on each other’s territory at the out-
break of war, should he exempt from sequestration and confisca-

1. See Brown v, United States, 8 Cranch. 110, 122 (U, 8. 1814).

2. Ibid.

8. 1 Kexnt Comm. *65, . . :

4. Brown, v, United Siates, & Cranch, 110 (U, §. 1814).

8. Ser United States v, Percheman, 7 Peters 51, 8 (U, 8. 1833).

8. Sce 7 Moore, Do Ivr, Law 313 (1906). . .

7, Compare Turlington, Treatment of Encmy Private Property in the
United States before the World War, 22 Aw. J. Inv'h, L. 270 (1928), with
Borchard, Treatment of Enemy Private Property in the United Stotes be-
fore the World War, 22 Am. J. IntT'L L. 636 (1928).
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- tion.? Treaties embodying this hasic policy against confiscation were

offered during the first century of our national existence to practi-
cally all foreign nations.? In a cogent and eloquent exposition of the
underlying principles of this policy, Alexander Hamilton wrote:

“The right of holding or having property in a country always im-
.- plies a duty on the partof its government to protect that prop-
+ - erty, and to secure to the owner the full enjoyment of it. When-
" ever, therefore, a government grants permission to foreigners
to acquire property within its territories, or to bring and de-
posit it there, it tacitly promises protection and security * * *,
An extraordinary discretion to resume or take away the thing,
‘without any personal fault of the proprietor, is inconsistent
. with the notion of property * * * Tt is fieither natural
nor equitable to consider him as subject to be deprived of it
for a cause foreign to himself; still less for one which may

depend on the volition or ‘pleasure, even of the very govern-

ment to whose protection it has been confided; for the prop-
osition which affirms the right to confiscate or sequester does
not” distinguish between offensivé or defensive war; between a
war of ambition on the part of the power which exercises the
right, or a’ war of sell-preservation against the assaults of
another.” 10 -

This non-confiscatory principle not only pervaded the treaties
of this period but also consistently characterized the executive
policy propounded at international conferences.’! Congress was
equally consistent in uniformly abstaining from authorizing con-
fiscation in any of the foreign wars in which this nation engaged
prior to World War L!'?2 Furthermore, this uniform practice was
paralleled abroad; no case of confiscation of enemy private property
occurred in any of the international wars between 1793 and 1914.
A century of desuetude seemed to justify concluding that the na-
tions of the world had abnegated the formerly asserted right, and
that the practice of abstention had crystallized into a customary rule
of international law prohibiting such confiscation. Judicial declara-
tions supported this conclusion.!?

8. 1 Mawtov, TreEamies, CoNvenTions, INTERNATIONAL Acrs, Prortocols
AND ACREEMENTS 597 (1910).
B, Sec Mawrrin anp Crawvk, AMERICAN PoLicy ReELATIVE 1o ALIEN Prop-
Erry, SEN. Doc, No, 181, G9%th Cong., 24 Sess. 5, 19 (1926).

10. Sce 4 Works or Anzxanoer Hlamivron 412 (Lodge's ed. 1885).

11, Borchard, supra note 7, at 639

12. The Acts of 1861 and 1862 were not general confiscatory measures af-
fecting encmy. private property as such, hut only penal provisions for the
punishment of rebellious citizens. See Comment, 28 Yarz L. J. 478, 481
(1919). But see 35 Harv. L. Rev. 961 (1922). .

18. S¢e The Paquete Habana, 175 U. 8, 677, 686, 20 Sup. C1. 290, 294, 44 -

L. Ed. 320, 323 (1900), in which Justice Gray reviews the origin and rea-
sons for the yule exempting fishing vessels from capture as a prize; United
States v, Klein, 13 Wall. 128, 137 (U, S. 1871) in which Chief Justice Chase
declared:  “The Government recognized to the fullest extent the humane

) maxims of the modern law of nations which exempt private property of non-
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During WorLp War |

The expressed policy and early practice of the United States dur-
‘ing the first World War was consistent with the principle that for-
bade confiscation of enemy private property. Thus, the Trading with
the Enemy Act,'4 adoptad six months after we entered the war,
authorized appointment of an alien property custodian to receive,
control, and hold in trust enemy private property for the avowed
purpose of preventing its use in the-enemy interest. The Act clearly
contemplated sequestration rather than confiscation.!s By section
12 of the act the custodian was “vested with all the powers of a.com-
mon-law trustee,” and cmpowered to dispose of the property, by
sale or otherwise, “if and when necessary to prevent waste and
protect such property and to the end that the interests of the
United States in such property and rights of such persons as may

ultimately become entitled thereto, or to the proceeds thereof, may -

be preserved and safeguarded.” 18 .
}{)cting under the atglthan'ty of this Act, the Alien Property Cus-
todian seized enemy-owned property and funds in an amount ag-
.gregating about six hundred million dollars.!” Convinced that
many of the sequestrated investments represented sinister attempts
to secure control of American industry, and wishing to prevent
German participation in the profits from investments in war indus-
tries, the Custodian recommended that the act be amended to give
him an absolute power of sale of all enemy property and interests
in this country, the cash received to be invested in Liberty bonds
to be held in trust for the German interests. By an amendment in
accordance with these recommendations adopted in March," 1918,
the qualifying words- “if and when necessary to prevent.waste” were
replaced by the words “in like manner as though he were the ab-
solute owner thereof.” 18 . - -
Armed with this increased authority, the Custodian proceeded
" perhaps overzealously “to make the trading-with-the-enemy act a
fighting force in the war." '®* Many of the trusts were sold at in-

adequate prices for the admitted purpose of injuring the owners:2¢ .

a number of these sales were made after the armistice had called
a halt to hostilities. Thus, in April, 1919, 4,700 patents apd a large
number of trade-marks were sold for' a quarter of a million dollars,
to the Chemical Foundation, a corporation formed to acquire them

hatant jes capture.as booty of war,” But see Herrera v, United
‘é(;:;ez,a.’?ZZmIJE.rmSe.QSSTS?mSH.pB2 Sup. Ct. 179, 183, 56 L. Ed. 316, 320 (1912);
Mitler v. United Siates, 11 Wall. 268, 305, 20 L. Ed. 135, 144 (1871).
14, 40 Srar. 411 (1917). .
18. BancoAMexicalEo v. Deutsche Bank, 2B9-Fed. 924 (App. D. C. 1923):
see Stohr v. Wallace,c269 Fed. BSZ7, 8“3‘4 ((1326[)) N. Y. 1920). See also H. R
. No. 1623, 69%th Cong., 2d Sess. .
REI‘;. See “Historical Note” to 50 U, 8. C, A, App. § 12 (1928).
17. Rep, Aviex Pror. Cusr. 142, (1944).
18. 40 Srar. 460P(l918g 15 (1919)
. REP. ALIE L ST . N
Sllg. g:: Bo:égx:rd, Rg‘:sem;] Private Property, 18 e’n.!.'j. Int'e I?, 523, §30
(1924).
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as trustee for the chemical industry of this country.?t This “Ameri-

- canization” campaign of the Custodian drew a caustic comment from

John Bassett Moore: -

“In the original statute the function of the alien property cus-
todian was defined as that of a trustee: Subsequently, however,
there came a special revelation, marvelously brilliant but per-
haps uot divinely inspired, of the staggering discovery that

¢ the foreign traders and manufacturers whose property had been

" taken over had made their investments in the United States
not from ordinary motives of profit' but in pursuance of a
hostile design, so stealthily pursued fhat it had never before
been detected or even suspected, but so deadly in its effects
that the American traders and manufacturers were eventually
to be engulfed in their own homes and the alien plotters left
in grinning possession of the.ground. Under the spell en-
gendered by this agitating apparition, and its patriotic ‘call to a
retributive but profitable war on the malefactors’ property, sub-
stantial departures were made from the principle of ‘trustee-
ship.” 22

The Trading with the Enemy Act had provided that “After the
end of the war any claim of any enemy or of an ally of enemy to any
money or other property received and held by the alien property

custodian or deposited in the United States Treasury, shall be set- .

tled as Congress shall direct.” 22 After the armistice, in successive
enactments amending section 9 of that Act, Congress authorized
immediate restitution to several classes of persons.® In reporting
favorably on one of these bills, the House Comniittee on Foreign
and Interstate Commerce affirmed as the constant intention ‘of Con-
gress that the property held in custody during the war or its pro-
ceeds should be returned to the owners at the war’s termination,
and further asserted that, “It has never been the purpose or the
practice of the United States to seize the private property of a bellig-
erent to pay our Government's claims against such belligerent.
Such practice is contrary to the spirit of international law through-
out the world.” 25

The spirit of international law in 1919, as understood by its

students throughout. the world, most certainly demanded, upon .

restoration of peace, restitution to the ex-enemy subject of his prop-
erty with its accumulated profits. To the astonishment and dismay
of those students, however, the Treaty of Versailles included a pro-

81. Sommerich, A Brief against Confiscation, 11 Law & ConteMpr. Prop.

llSZ, 161 (1945). This sale was characterized as subversive and condemned

as a “dangerous precedent in American public life” by Attorney General Har-

lan F, Stone, ibid.; nevertheless, it was sustained by the Supreme Court, *

United States v. Chemical Foundation, 272 U, S. 1,47 Sup. Ct. 1, 71 L.
Ed. 131 (1926). . .

‘8. Moorg, INTERNATIONAL Law Anp Somp Current IrLusions 22 (1924).
23. 40 Srar. 424 (1917). . S
24. 41 Svar. 35 (1919); 41 Srar. 977 (1920 ; 41 Srar. 1147 19213,

28, H. R. Rer. No. 1089, 66th Cong., 2d Sess. 3 (1920).
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vision permitting the victors to retain and dispose of sequestered
alien property, the proceeds ta be used to pay private debts and pub-
lic reparations, and charging Germany with the obligation of reim-

bursing her expropriated nationals.? Referring to this provision, -

Professor E. M. Borchard remarked: .

“Thuys, at one stroke of the pen an institution which was deemed
impregnable and fundamental to the existing® economic- order,
and the history and economic basis of which could hardly have
been adequately realized by the treaty-makers, was temporarily,
at least, undermined. This cannot be deemed a service to man-
kind, nor in the long run, to the participating countries. If, as
is commonly assumed, one of the principal functions of law is

to insure the security of acquisitions, one ‘cannot fail to remark -

how seriously that function has been impaired. * * * For
a temporary gain of a few millions within easy reach, the clock
has been turned back several hundred years and there has been
revived an ancient barbaric practice which is likely to-do in-
calculable harm before a wiser generation will undo it.” 27

The Versailles Treaty was never ratified by the United States;
however, the Treaty of Berlin included a provision 28 that all prop-

erty of the Central Powers, public or private, in the possession of

the United States, should be retained until those governments or
their successors “shall have respectively made suitable provision
for the satisfaction of all claims” of American citizens. The Win-
slow Act of 192329 providing for the return of property or its net

proceeds up to a maximum of $10,000 to each owner, disposed of -
about ninety per cent of the trusts.®® Five years later the Settle-

ment of War Claims Act®! was passed. Under its provisions the
return of the property belonging to Austrians and Hungarians was
conditioned upon payment by their- governments of an amount
sufficient to cover the Tripartite Claims Commission’s awards to
American citizens. This act also provided for the immediate return
to German nationals of eighty per cent of their property or its pro-
ceeds still held hy the United States, conditioned upon their con-
senting to postponement of return of the remainder. Claims of
American nationals were to be paid in full. - -

Final settlement under this act was frustrated.by failure of Ger-
many to meet her annual payments in satisfaction of awards made
Iy the Mixed Claims Commission, which failure induced passage of
the Harrison Resolution3? in 1934, postponing further American

26. Art. 297, 3 Mauwov, Taeamies, ConveENTIONS, INTERNATIONAL ACTS,
Prorocors AND AGREEMENTs 3464 (1923). o

27. See Borchard, supra note 20, at 525.

88. 3 MaLLov, TREATIES, CONVENTIONS, INTERNATIONAL Acts, Prorocors

- AND AcrREEMENTS 2597 (1923). -

29. 42 Srar. 1511 (1923). . .
80, Borchard, supra note 20, at 531 -
81. 45 Svar. 254 (1928), :
32, 48 Stat. 1267 (1934).
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payments for so long as Germany should remain in arrears. The
resolution was held by the Supreme Court to bar recovery on claims
filed before its adoption; since the United States held an absolute
title in the seized property, the grant was merely a matter of grace
and conld be withdrawn without violating the Fifth Amendment.??

Nonetheless, the Court recognized a clearly disclosed - congres-
sional intent that former -owners of seized property should receive

' just treatment by restitution or compensation®$ That the execu- -

tive policy on the eve of the Second World War was in agreement
with' this judicially recognized congressional policy is evidenced by
a statement made by Secretary of State Hull:

“It is important” * * * that the United States should not de-
part in any degree from its traditional attitude with respect to
the sanctity of private property within our territory whether
such property belongs to nationals of former enemy powers or
to those of friendly powers. A~ * * * taking over of such
property, except for a public purpose and coupled with the as-
sumption of hability to make just compensation, would -be
fraught with disastrous results.” 35 .

Durine WorLD Wm; 11

_ /The complexity of international economy considerably increased
in the years intervening between World Wars [ and I, therehy

- facilitating employment of new methods for conducting economic
~warfare. Anticipating a renewal of conflict, the Axis powers were

astute in devising schemes’ for concealing their beneficial ownership

.and control of property and interests in the United States.® The

machinery for controlling enemy property used in the previous war

- was rapidly rendered obsolete.

The. imperative” need for speedy and flexible methods to meet
totalitarian tactics impelled a series of administrative measures sup-
‘plemented later by legislative action, Following the German in-
vasion of Norway and Denmark, the President issued the first of -

- a group of executive orders 37 freezing, except upon Treasury De-

partment authorization, the movement or transfer of any property
in the United States owned by designated countries or their
nationals, thereby preventing acquisition of an interest therein hy
the occupying enemy. - Immediately after .our formal entry into the
second World War, the First War Powers Act was passed, Title
IIT of which amerided Seition 5 (b) of the Trading With the

388, Commings v. Deutsche Bank, 300 U. S. 115, 57 Sup. Ct. 359, 81 L.
Ed. 545 (1937). -

34. Id. at 120, 57 Sup. Ct. at 362, 81 1. Ed, at. 550

38. Letter to Senator Capper, May 27, 1935, quoted in Borchard, Confis-
cations: Extraterritorial and Domestic, 31 Awm. J. I&r'L L, 675, 680 (1937).

38. Reeves, The Control of Foreign Funds by the United States Treasury,
11 Law ano ConveEnme. Pron, 17, 52 (1945). .

87. Exec. Order No. 8389, 5 Fen, Rgc. 1400 (1940), as amended by Exec. -
Order No. 8785, 6 Fen. Rec. 2897 (1941); Exec. Order No. 8832, 6 Fen.
Rea 3715 (1941). . . .
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Enemy Act of 1917; it strengthened the President’s existing. regu-
latory” power and added the power to vest in such agency as he
might designate “any property in which any foreign country or a
national thereof has any interest” to be “held, used, administered,
liquidated, sold, or otherwise dealt with in'the interest of and for
the benefit of the United States.”” 88 The old Office of Alien Prop-
erty Custodian having been abolished by Executive Order No. 6694
in 1934, and its functions transferred to the Office of the Attorney
General, the President established a new Office of Alien’ Property
Custodian in March, 19423% delegating to the Custodian far
broader powers than those possessed by the World War 1 official,
His discretionary jurisdiction over designated alien property was
made to include, but was not limited to, the power to direct, man-
age, supervise, control or vest enemy business property, patents,
property under judicial administration, and any other property of
enemy nationals except fluid assets and intangibles. The latter
were left under Treasury jurisdiction unless and until the Custo-

dian determined that they were necessary to maintain or safeguard-

cther property of the same enemy national. It is to .be noted that
the machinery thus estahlished for the control of foreign property
and interests differs considérably in power and somewhat in pur-
pose from its World War I counterpart. The President’s El‘)ower
to sequester enemy property under the Trading with the Enemy
Act of 1917 did not include power to use it-to our own advantage;
as previously indicated, the amendment added that power. While
the former law provided the power to seize enemy alien property,

the present provision goes much further and gives the Govern-

ment's agents power to seize and utilize property owned by foreign
friend or foe. Furthermore, in determining who are enemy na-
tionals, the Custodian was granted great leeway for the exercise of
administrative discretion since the customary criteria of citizenship,
residence, place of organization and place of doing business were no
longer solety controlling: a person could be so classified though not
within an enemy country if the Custodian determined that such
person was an agent for or controlled by a person within an enemy
country, or that such person was a citizen or subject of an enemy
country within an enemy-occupied country, or that “the national
interest” required such person to be treated as an enemy national.4®

This increase in power was made necessary by a broadening of -
- purpose, which in turn reflected the complexity and magnitude of

the problems presented by economic warfare against totalitarian
states. The Axis powers had waged economic warfare in the West-
ern Hemispherce long before the severance of diplomatic relations
between those powers and the American Republics, infiltrating into
our economy with subtle devices designed to secure control of im-

38, 50 U. S. C. Arr. §8 5(b), 616 (1946).

89, Exec. Order No. 9095, 7 Fep. Rec. 1971 (1942), as amended by Exec. -

Order No. 9193, 7 Fep. Rec. 5205 (1942).
40, Ibid. )
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. portant industries 4! and provide funds to foster subversive activi-

ties within this and other American nations.®> These Axis activi-
ties had a further long range purpose of providing a cache for sal-
_vaging assets in case of defeat, thus to perpetuate their power to
again plan a war directed toward world domination** Therefore,
the aim in establishing administration of enemy property was not
merely to immobilize Axis assets in America in order to prevent

their use against us during the war, nor was it limited to turning

those assets to use against the enemy; it extended to the complete
. extirpation of Axis influence in the national economy in order to pre-
_clude the possibility of the defeated aggressors thus perpetuating

their power.44 :
In contrast with the unitary method of administration of alien
property followed in the previous war, this time a distinction was

. drawn between two broad classes of property and a dual control
- was established. Passive assets, such as cash and investment se-

curities not involving control over production, were plated within
-the jurisdiction of the Treasury Department and subjected to its

. blocking and freezing controls to prevent a use of the property by

the owner in a manner detrimental to the American interest.1> Other
types of property, particularly productive assets, patently demand-
ing more positive control in order to assure maximum production
in promotion of our own war effort, were placed under the jurisdic-
tion of the Office of Alien Property Custodian. :

In exercising his jurisdiction, the Custodian employed three basic
forms of control. The least stringent form of supervision was exer-
cised by the issuance of general orders and related regulations re-
quiring persons claiming an interest in certain classes of property
“to perform or refrain from certain acts.*’ A second kind of control,
in use chiefly during the early months of the war.as an interim pro-

- tective device in cases where the loyalty of the management of an

enterprise was under investigation, involved the issuance of a super-
visory order giving the Custodian control of the property without
transferring title.*®* But the most important type of administration

" 41. Reeves, supra note 36, at 52, :
. 48, Domke, Western Hemisphere Control Over Enemy Propertv: A Com-
“parative Survey, 1 Law & Cowremp, Pror. 3 (1945).

43. 11 Dre'r Srate Bun, 3R3 (1944).

44. Domke, supra note 42, at 16, ~

48, See note 38 supro, :

48, Sce note 41 supra. On Oct. 14, 1946, by Fxcc. Order No, 9788, the
President terminated the independent Office of Alien Property Custodian,
transferring his powers and functions to the Attorney General. The follow-
ing 'day the Attorney General created in the Department of Justice the Office
of Alien Property, delegating to its Director the powers and functions for-
merly granted to the Alien Property Custodian. In September, 1948, it bheing
considered desirable to place jurisdiction over the nassets remaining blocked
on September 30, 1948, in the same agency administering the program of
alien property control, the Attorncy General was authorized and directed to
assume that jurisdiction. 19 Der'r Srare Buwr. 303 (1948).

47, Rer. Auen Pror. Cusr. 20 (1943).

48. Id. at 19,
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of enemy-controiled property resulted in an outright transfer of title
to the Custodian, as a representative’ of the United States Govern-
ment, accomplished by his issuance of a vesting (_)rder.“

In pursuing the wartime objectives of obtaining complete .con-
trol over enemiy property in this country and fully exploiting it in
the interests of the United States, the Custodian recognized that he
had te reckon with possibly conflicting post-war objectives, decision
on which was within the competence of Congress and not of the
Custodian.®® The alternative possibilities of returningr or retaining
seized property suggested different vesting policies. The first pos-
sibility, which was supported by precedent, suggested minimum
vesting ; yet maxinium vesting would better accord with the second
possible post-war policy. .

Faced with this dilenima, the Custodian.followed generally a
policy of vesting all significant enemy property, public or private,
where such action would contribute to the prosecution of the war.5?

Vesting of stich property as mortgages, life insurance and accounts -

owed to nationals of enemy countries was considered postponable.5?
Al interests of enemy nationals. in patents and patent applica-
tions,53 patent contracts,** and property under judicial supervi-
sion 82 were usually vested. Where the interests of enemy nationals
were large enough to constitute actual or potential control of a busi~
ness enterprise, the Custodian would normally issue a vesting or-
der.® Two types of vesting orders were used, one vesting only the
enemy interest in the enterprise and the other vesting all its assets,
the type issued depending upon the nature of the enterprise in ques-
.tion.AT As speedily as enemy influences could be removed and sat-
isfactory sales arranged, the Custodian would transfer to private
hands all vested properties except patents and copyrights.5®

The exception of vested patents from the general policy of prompt
sale constituted a basic departure from the policies permitting seiz-
ure and sale adopted toward the close of the previous war. In
World War 11, in contrast with the belated action taken in World

-48. Ibid. .

30. Rer. Avtexn Pror. Cust. 4 (1944}

81. Ibid. Until he was granted authority to vest all German and. Japanese
assets in the United States, the Custodian generally refrained from yesting
real estate in which the vestible interest was less than $2.500. In his 194
feport, however, the Cusiodian adnounced ‘his intention to vest all German
and Japancse real estate unless practically worthless. Rep. Avien Proe. Cust,
138 (1945). .

m.( REp. Aufex Prop. Cust. 4 (1944),

9. .

3

57. Id. at 26. . o
88. Rer. Auvien Prop. Cust. 66 (1943), But ¢f. Eisner, Administrative
Machinery and Steps for the Lawyer, 11 Law & ConTEmr. Pron. 61, 68
" (1945), Vested husiness enterprises -were either liquidated piecemeal or
maintained as going congerns depending upon their necessity and impor-
tance to the war effort. - Myroun, The Work of the Alien Property Custo-
dign, 11 Law & Conremp, Pros. 76, 82 (1945). .

" todian relative to trademarks.
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War 1, it was early determined that the most effective utilization
of these patents during the war period and in the postwar economy
could be achieved by retaining title and making them generally
available to American industry without charge®® To assure the
widest possible use of the inventions and processes covered by
enemy owned patents vested by the Custodian, non-exclusive, roy-
alty-free licenses were granted where no Americans held previously
acquired exclusive licenses®® Any American holding an exclusive
Ticense under a vested enemy patent was privileged to retain his
sole right of exploitation, the royalties then being payable to the
Custodian, unless the issuance of additional licenses was deemed
necessary to the war effort; however, he was equally privileged to
relinquish his exclusive rights and accept a non-exclusive, royalty

free license 5! . -

The policy with respect to foreign copyrights was similar to that
controlling patents. Generally, they were vested either to enable the
Custodian to foster American publication of important works of a
foreign national no longer available, or to collect royalties due from

" American licensees to enemy nationals®? But an esseritial differ-

ence is to he noted in that patent vesting was universal with respect -
to those of nationals of enemy and enemy-occupied countries, while
copyright vesting was selective, aimed at achieving the above stated
purposes.®®

Selective vesting was likewise the policy adopted by the Cus-
By vesting sclected enemy-owned
trademarks. the Custodian sought to protect the public generally
from deception, to protect the interests.of American firms legiti-

-mately using trademarks registered in the nante of enemy na-
_ tionals, to protect the prospective American purchaser of a vested

business enterprise against any post-war claim by the enemy na-
tional for the use of the trademark. and to collect royalties accruing
to nationals of enemy countries for the use of trademarks by
American firms.%* Unlike the practice in respect to patents and
copyrights, certain vested trademarks were sold from the inception

“of the vesting program. Thus, those attaching to vested enterprises

sold as going concerns were included in the sale; where related to
non-vested enterprises, they were sold to the users; and where as-
sociated with vested patented products, use of them by the patent
licensees was permitted 55 ’

The procedure generally followed in the disposition of vested

59. Sargeant and Creamer, Encmy Patents, 11 Law axp Coxresmp. Pros.
92, 93 (1945).

60. Rer. Avien Pror. Cust. 74 (1943).-

61, id. at 75. i .

.88, Rer. Aulen Propr. Cust. 109 (1944).

63. Ibid. The major exception to 'this policy was the vesting on March
22, 1946, of the Amcrican copyright interests of German nationals in all pub-
lished works reported in the flalbjalirsuerzeichuis for 1941, 1942 and 1943, and
in the Dentsche Nationalbibliographic tor 1944, -

84, Ree. Arien Pror. Cust. 134 (1945).

85, Id: at 135 (1945).
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property involved an adequately advertised public sale to the high-
est bidder, with the right reserved to weigh, tn addition to monetary
considerations, the likelihood of the bidders maintaining the prop-
erty as a valuable producing unit in a freely competing economy in
accordance with our national policy.%¢ ‘The “Americanizing” of the
property to prevent its reverting to enemy control being a primary
. chjective, these sales were made only to American citizens%? The
devices adopted to prevent the return of vested enterprises to Ger-
man nationals after the last war had proven largely ineffective;
therefore this time reliance was placed upon careful selection of pur-
chasers, rather than upon continuous supervision after sales, to
achieve Americanization of the property.®8 . .
The Custodian did not consider his program of selling vested
properties to be incompatible with a possible post-war decision to
provide full compensation to the fornier owners. Premising in gen-
eral that these original owners would be interested not in specific
pieces of property but in the economic value of their property as a
source of income, he concluded that the converting of the vested
property into cash by sales at the best price obtainable under cur-
rent market conditions did not in any way prejudice the character
of any ultimate settlement.%® Nor-did the Custodian consider the
vesting and licensing of patents as precluding eventual payment of
compensation to the enemy owners; but all income received by him
for patents was treated as distinctly divorced from claims for com--
pensation.”® "While awaiting Congressional determination of the
policy ‘to be pursued in the ultimate disposition of vested property,
the cash proceeds and income therefrom were placed in special ac-
counts in the United States Treasury.” ’
Provision for some measure of return of vested property to the
nationals of ‘Italy, Roumania, Bulgaria, and Hungary was made in
the treaties of peace with those nations which came into force on
September 15, 1947.72 The United States was granted the right
to seize, retain. liquidate or take any other action with respect to
property rights and interests of these nationals within the United
States. and apply such property or the proceeds thereof to such pur-
poses as it may desire, within the limits of its claims and those of
is pationals against those governments and their nationals, other
than claims fully satisfied under other treaty provisions. But all
property. ot the proceeds therefrom, in excess of the amount of such
claims was to be returned. And the enemy nationals whose prop-
erty was not returned were to be compensated by their respective
govermments, 73

86. Rer. Aryex Pror, Cusr, 68, 72 {1943).

8%. Id. at 70.

88, Ibid.

69, lbid.

70. Sargceant and Creamer, supra note 59, at 108.
71. Rep. Anien Prop. Cusr, 15 (1945),

79. TreaTiEs AND OTHER INTERNATIONAL Acts Sgr, Nos, 1648 (ltaly),

1649 (Roumania), 1650 {Bulgaria), 1651 (Hungary) (Dep't State 1947},
78, Art. 79 (ltaly); Art.’ 27 (Roumania); Art. 25 (Bulgaria); Art, 29
{Hungary). . -
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As a part of our policy of assisting Italy in the re-establishment
of her economy on a self-sustaining basis, a general settlement agree-
-ment was negotiated with her, and in accordance with that settle-
ment the President, on August S, 1947, was authorized by Con-
gress to return, pursvant to section 32 of the Trading With the
Enemy Act, as amended, any property or interest of italy or her
nationals,’* However, provision was made for the retention of
vested property of war criminals and others who aided the Germans
after Italy became a co-belligerent.’ The claims of American na-
tionals against Italy were in no way prejudiced, arrangements being
made for the full implementation of the treaty terms in respect
thereto. On April 23, 1948, a lump sum of $5,000,000 was paid by
Italy to the United States for the purpose of providing for special

" war damage claims of American nationals.?®

With respect to the property of German and Japanese nationals,
a more rigorous policy was adopted. Near the close of the war,
the Alien Property Custodian joined with the Secretary of State

-and the Secretary of the Treasury in a memorandum to the Presi-

dent recommending that the Government vest and retain all Ger-

“man and Japanese interests in property withiu the United States.??

TQ implement this recommendation, the President issued an exec-
utive order 78 extending the jurisdiction of the Custodian to cover-
all property in the United States owned by these two -countries or
their nationals. - Following this increase in the area of his author-
ity, the Custodian took steps to vest the German and Japanese pas-
sive assets previously controlled by the Treasury’s freezing regu-
lations, all property recently inherited by nationals of those coun-
tries nat hitherto vested hecause of its small worth to the war ef-

fort, and cloaked property of German nationals still undiscovered.™®

This change in policy increased in importance when the text of
the Potsdam Agreement was promulgated in August of 194580
Article 1V, paragraph 3, of that agreement provides: “The repara-
tion claims of the United States * * % ghall he met from the
western zones and ' from appropriate German external assets.5!
Commenting upon this provision, Professor Borchard said: “The
Treaty of Versailles, Article 297, left confiscation optional; the
Potsdam declaration seems to make it somewhat obligatory, The
change, it is feared, marks the deterioration in legal and moral con-
ceptions hetween the two wars.” 82 - i

Confiscation was made even more obligatory by an agreement 8%

74. Pub. L. No. 370, 80th Cong., Ist Sess. 1

5. 17 Deve'v Svate Buis. 377 (1947), B 12 (Aug. 5. 1947).

78. 18 Dee'r Srate Burl. 584 (1948).

7%. REP. ALIEN Prop. Cuyst, 2 %1945 .

78. Fxec. Order No. 9567, 10 Fep. Rec. 6917 {1945),

78. Rep, Anign Prop. Cust, 7, 8 (1945).

80. 13 Dep'r Svare Buil 153 (1945).

81. Id. at 157, - . - -
(lgi& )Borchard, The Treatment of Encmy Property, 34 Gro. L. ]. 389, 350

. 88, Tagarmies ano Orner Iy'rzkmmomr. Acts Sk, No. 1655 (Dep't

.iState 19463,
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‘reached at the Paris Conference on Reparations, which met the fol-
Jowing November. Article 6 A, Part 1, of this agreement provides
that each signatory government shall “hold or dispose of German
enemy assets within its jurisdiction in manners designed to preclude
their return to German ownership or control and shall charge
against its reparation share ‘such assets” less certain permitted de-
ductions. An Inter-Allied Reparation Agency was established to
_ supervise the distribution of the allotted shares of the total German

reparations.® Under the agreement,.the United States is to re-
ceive 11.8 percent of the industrial and other capital equipment re-
moved from Germany and of German merchant ships and inland
water transport, -and 28 percent of all other forms of German
reparations, which includes German external assets,® Since the
coming into force of the Paris reparation agreement on January 24,
1946, each [aRa country has accounted to 1ARA with respect to the
value of German assets within its jurisdiction as of January 24 of
-ench year; rules for this accounting were adopted by the Assembly
of TaRa in Brussels on November 21, 1947.8¢

In accordance with the Paris agreement to “hold or dispose of
German enemy assets within” the jurisdiction of the United States
“in manners designed to preclude their return to German owner-
ship or control,” Congress passed the War Claims Act of 194857
approved July 3. Section 12 thereof further amends the Trading
With the Enemy Act of 1917 by the addition of the following section:

“Sec. 30. No property or interest therein of Germany, Japan, or
any national of either such country vested in or transferred to
any Gfficer or agency of the Government at any time after De-
cember 17, 194, pursuant to the provisions of this Act, shall
be returned to former owners thereof or their successors in
interest, and the United States shall not pay compensation for
any such property or interest therein.
maining upon the completion of administration, liguidation,
and disposition pursuant to the provisions of this- Act of any

such praperty or interest therein shall be covered into the.

Treasury at the earliest practicable date.”

The Act provides for the creation of a trust fund in the Treasury
to be known as the War Claims Fund 8 and to consist of all sums
covered into the Treasury pursuaat to section 39, The monies in
the fund are to be available except as may be provided hereafter

84. /d. ar 20,
85, Jd. at 3.

88, Simsarian, Rules for Accounting for German Assels in Countries Mem-

bers of the Intcr-Allied Reparation Agency, 18 Der'r Stare Buis.
(1948). The United States, Canada, and the Netherlands signed at Brus-
sels on December 5, 1947, the first comprehensive, multilateral agreement on
the problem of conflicting claims by governments to German external _as-
sets. Maurer and Simsarian, Agrcement Relating to the Resolution of Con
flicting Claims to German Encmy Assets, 18 Dep't STatE Buii, 3 (1948).

87. Pub. L. No. 89, 80th Cong., 2d Sess. (July 3, 1948).

88. Id. § 13(a).

L&

I'he net proceeds re-

5
4

A
A,

EE L e h g )

' 1948}

NOTES 941

by Congress, only to pay certain claims filed by employees of con-
tractors with the United States injured, disabled, killed, or de-
tained by the Japanese, claims of other civilian American citizens
captured and interned by the Japanese, claims of American pris-
(:\er;hqg war, and those of religious organizations functioning in
:hz . r;!txggx-nsetalts;?géls and afhliated \‘f‘lth a religious organization in
Although the change in the Custodian’s vesting policy after the
extension of his jurisdiction clearly contemplated this retention of .
the property of German and Japanese mationals without compensa-
tion by the United States Government, congressional sanction of '
such policy was not considered. to preclude peace settlement pro-
visions compelling the German and Japanese governments to re-
imburse their own nationals.?® The Treaty of Versailles is a prec-
edent for such compulsion.®™ One proposed amendment to the

“Trading With the Enemy Act would provide additional assurance

of full reimbursement to the former owners by vesting the courts
of ;he U;}ited If)tatesdwl;th }J\urisdictien to adjudicate their claims, the
judgments to be paid by their own governments in complian i
treaty stipulations.?? ¥ pliance with
Such provisions, it is contended® b i -
. r , s 2% by contemplating compensa-
tion, continue the traditional policy against conﬁscati%m,- at?d in-
validate the argument that the retention of enemy private property
imposes on the unfortunate few caught with foreign investments at
the outbreak of hostilities more than their fair share of the repara-

‘tion burden. In rejoinder it is asserted that the relegation of the

expropriated enemy national to his own insolvent gov
compensation is “transparent hypocrisy,” a mere glﬁ)ct’c:a?ge‘e?; fec::
cape the onus of the inevitable charge of confiscation by the substitu-
tion of a bad debtor for a good debtor.™ TIn reply it is said that
the defeated country could compensate her nationals and distribute
the burden merely by redistributing her wealth.?s

_To counter the contention that their view disregards the distine-
tion between private and public property and sustains the Soviet
theory which regards all private property as the assets of the na-
tion,% the advocates of the present policy point to the foreign ex-
change andu suptlar controls, clearing balances and related arrange-
ments, as indicative of the extent to which the indicia of pur%iy

89. Id. §§ 4, 5, 6. 13(a). :
90. Rer. AvLiex Pror. Cusr. 14 (1945).
g’la. ;S{cc émt(i: 26 supra,
. H. R. 3672, 78th Cong., Ist Sess. (1943); see Gearhart, P .
. Sess, H , Post-War
fggo:{rgésss);or rrvar;rxe:x{ of Encmny Pr.rffrrr:y, 11 Law & Conrtesr, Pros.
. See Rubin, “Inviolability” of Fwemy Private Property, 1
Conteme, Pros. 166,‘ 177 (1945) ; Bouve, The Conﬁsmh'o{:;ro? A}:‘c:iﬂl\":’ogf -
m&% I};mc,h Aéa. Soc'y lm‘; L. 14, 24 (1926}, :

. Borchard, siupra note 77, at 39G; Cohen, The Obligation of the United
States to Retirn Encmy Alien Property, 21 Cor, | ? F oty "
;95. Rubin, supra note 87, at 177.!, - o RE"LM' 678 092]).

|88. Borchard, supra note 77, at 401
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private ownership have been stripped from foreign investments, 87
And since the imperative need for foreign exchange has forced the
Allied governments to compel their nationals to liquidate foreign
investments.%® to permit enemy nationals to retain their foreign
holdings would be manifestly unfair. Furthermore, say the pro-
ponents of this view, the reparation claims of the Allied govern-
ments will require the enemy countries to marshal the maximum
available foreign assets, and therefore eventual expropriation by
their own governments would be so inevitable as to render a re-
turn of enemy private property purely illusory.®?

CoNCLUSION

In the century following Marshall’s decision in Brown v. United
States, the principle of non-confiscation of enemy-owned private
property within our.country seemed to be growing deep roots in
precedent. The principle was badly shaken and those roots some-
what disturbed by the policy and practice pursued by the belliger-
ents in \World War 1. The Potsdam and Paris agreements, im-
plemented in this country by the War Claims Act of 1948, complete
the nprooting, .

Rehind this change in policy is apparently the thought that, in
view of economic realities, it would have been merely quixotic to
, forbear from confiscating and attempt to return enemy private
property. There are forcible arguments supporting the view that
the economic consequences of total war have rendered “anachronis-
tic and inappropriate, as well as misleading” 19¢ the terms “con-
fiscation” and “enemy private property.” Certainly a policy should
not be pursued that would make the foreign asset position of the
defeated enemy countries and their nationals more favorable than
that of the Allies and their nationals, Furthermore, if the release
of his foreign assets wonld merely result in their liquidation under

the compuision of the enemy national’s own government in order to .
provide foreign exchange to meet reparation and related claims, -

then admittedly administration would be simplified by retaining
those assets to meet claims against thé enemy and referring the
former owner to his own government for compensation.

However, simplification of administration is not sufficient justi-
-fication for compromising the principle of non-confiscation. More-
“over. it would seem that a German or Japanese with foreign assets

subject to compulsory liquidation would be assured of some meas-

ure of compensation, whereas. thongh by treaty stipulation expro-

87, Rubin, supro note 87, at 178 .
98. In this connection, sce lctter of Feb. 2, 1948, to Senator Vandenberg,

Chairman of the. Senate Foreign Affairs Committee, from Secretary 'Say- -

der, as Chbairman of the National Advisory. Council, outlining the program
adopted to assist countries likely to receive financial aid from the United
States to obtain control of the blocked assets in the United States of their
resident citizens.

88. Rubin, supra note 87, at 181

100, 1bid. ‘
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priated German nationals were referred to their own government \
after World War I, in fact they did not receive compensation.!ol
And if to meeet reparation and related claims, the German and Japa-
nese governments would have to compel liquidation of foreign as-
sets held by their nationals, then the enemy national will not be
placed in a more favorable position than that -of an Allied national
by a policy of non-confiscation. ~.
The propriety of confiscating enemy public property, cloaked *
property ostensibly private but actually government owned, and
property of war criminals, who forfeit by their conduct the privilege
of immunity, is not questioned. Nor would principle or past prac-
tice impugn the necessity and lawfulness of measures designed sim-
ply to prevent utilization of their private property within our coun-
try by our enemies during war, Such practice is entirely compatible.”
with the principle forbidding confiscation.102 o -
But the . considerations of justice and long-range - expediency
which prompted Hamilton to early espouse and eloquently expound
the doctrine of immunity for enemy private property have increased |}
in validity and cogency with the increase in our.power .and the im-
portance of our position as the champion of capitalism in the cur-
rent worldwide clash of ideologies.. When the nation was. young
and weak, its government had the moral strength and breadth of
vision to compensate British creditors whose debts bad been con-
fiscated during the Revolutionary War.'®® It would seem that the
practice of international probity then initiated should with the in- ¢
crease in our strength be scrupulously followed, for in our present /
predominance we set the pattern for international conduct. .~
Four hundred million dollars is an outside estimate of the max
mum_amount this government will net by its confiscatory prac-
tice.’™ In contrast, the foreign investtnents of our nationals total
into the billions,19% The proponents of our new policy concede that
the rule of immunity evolved with the evolution of the world’s
economy,’™ and thereby impliedly admit that it is a natural and
necessary concomitant of international trade. If capitalism is to
continue to be the basis of our economy, and if an increase in inter-
national ecomomiic interdependence is as inevitable as the Breton
Woods arrangements, the International Trade Organization, and
the Marshall Plan seem to assume, then it would seem that this
recent resuscitation of the rule permitting coufiscation of enemy
private property is highly inimical to the interests of the United
States. There is something anomalous in a public policy which at
one and the same time attemipts to champion capitalism and con:
fiscation, ’

V. L B -

101, Borchard, supra note 77, at 399,

102. Sce Dickinson, Enemy-Oumed Property: Restitution or Confiscation?,
22 ForereN Arpatrs 126, 137 (194, .

108. 2 Stat. 192 (1802).

104. Rep. Orprice ALien Prop. 2 (1947).

1058, Borchard, supro note. 77, at 391

!Ot‘!. Rubin, supra note 87, at 168. )
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'PRACTICAL ASPECTS OF FOREIGN
PROPERTY CONTROL ‘

SIM C. BINDER

A PRACTICAL analy51s of the legal and economic problems'

of foreign property control resulting out of Executive Order No.
8389, as amended, should be implemented by a brief survey of
its background in order to determine its scope, effect, and trend.

Three methods form the basis of the foreign property control :

as established under the Executive Order:
1. The so-called freezing or- blockmg of certam forexgn

assets.’
' 2. The control of securities which are imported into the

United States or which have been at some time or other outside the

United States. -

© 3. The censts of certain foreign assets on partmular dates.
The first method has immediate practical economic and politi-

-cal effects. The second determines.the origin of a certain category-

of foreign assets enabling the government to avoid the infiltration
of looted property. The third method will reveal to the government
the source of beneficial ownership as well as any ShlftS in certain
forelgn assets.

I. BACKGROUND

THE control, used as a technical device by the Executive Order
must not be confused with the exchange control measures intro-
duced in Europe during the depression of 1931 and whose origin

Sm C. Bmvoer, LL.B,, 1924, New York Law Schoo] js a member of the New
York Bar,

1Taylor, Property Census, ‘an Element in Forezgn Funds Conirol, For,~ CDM
WEER., Aug. 30, 1941, p. 6.
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and purpose were quite different. The collapse of the Austrian
Credit Anstalt in May, 1931, the failure on July 13, 1931, of
the German Darmstadter and Nationalbank, the state of - ad-
vanced economic contraction and progressing social disintegration
in Germany, the desire to check the flight of capital, and Hun-
gary’s struggle with depression led to the introduction of foreign
exchange .control in Germany on July 15, 1931, in Hungary-on
July 17, 1931, and in Austria on October 9, 1931.2

Then, in order, all the nations affected by the depression fol-
lowed, both in Europe and in South America, some adopting foreign

exchange control as. a t_empdrary relief, and others weaving foreign

exchange control into their economic system as a permanent factor
- of economic policy.® The United States itself knew a mild form
of foreign exchange control during the banking holiday of 1933.3*
The exchange control introduced by the German Republic
after the advent of Nazism and together with bilateralism in trade,
~gradually developed into a totalitarian institution.* The distor-
- tion by Germany of -exchange control into a'totalitarian offensive
economic and political weapon has finally brought about the cor-
responding reaction of American democracy, to wit, the use- of
foreign exchange control, as part of foreign property control, first
as a defensive and later as -an offensive weapon.
In the economics of war, foreign exchange control indeed plays:
an important part.® The belligerents use this control. The leader

2Ellis, Exchange Control in Central Europe (1941) 60 Harv. Econ. Stup. 33,
77, 80, 158, 166, 167. C

8For a list of countries and date of introduction of regulations, see DELCOURT,
LEs ProCEDES MODERNEs DE CONTROLE DU CHANGE ET LEUR AppLicaTiON DANS LES
Pays ANGLO-SaxoNs (Paris, 1936) 21. -

3*Proclamation of President dated March 6, 1933, and Executive Order of the
President dated March 10, 1933. '

4Ellis, supre note 2 at 211. The best analysis of the purposes of exchange
control as it has worked from 1931-1939 is given by Professor H. S, Ellis, #d. at 290:
(1) Prevention of unregulated export of capital and depreciation of the currency.

. (2) Temporary insulation to permit adjustment to international equilibrium. (3) In- -

creasing the total economic gain from foreign trade. (4) Securing cheap foreign
exchange for government purposes. (5) Retaliation against foreign- controls, quotas,
tariffs, and the like. (6) Protection of domestic production. (7) Totalitarian eco-
nomic and political control. For the impact of foreign exchange control on private
law, see NusssauM, MoNEY v THE LAw (1939)-475.

SMENDERSHAUSEN, THE EconNomics oF War (1941) 66, 207, 210, 213; Emzo,
_EconomMic WAarrFARE (London, 1940) -95-96. g

" Order No. 8389—April. 10, 1940.

_FOREIGN PROPERTY CONTROL : 3

of the belligerent democracies, Great Britain, at first hesitated, and
has -only gradually completed its war policy in matter of foreign
exchange control which started on September 3, 1939. The too
generous character of.this policy has been criticized and today
“the exchange control screws have been tightened” ® and the Domin-
ions have also adapted themselves to the new conditions of economic
warfare.’ ~ < o S :

. The United States as leader of the non-belligerent democracies
has unhesitatingly adapted itself to the lightning necessities of

. economic political strategy. Though hampered by- delicate prob-

lems of foreign- policy which' had to be handled . by the State

" Department (e.g., those concerned with Spain and with Japan), the

Treasury has blow by blow replied to every conquest by every

aggressor since April; 19408 . : ) _
The signing of the Lease-Lend Act on March 11, 1941,

SFor a general view on the EnglishA problem see Harris, External A
) ct
and De/en_se. Ecan.omy: the British and American cases’. (1941) Zsspazfr.ajlilcvog
STAT. 18; Tightening Ezxchange Control Screws (London, 1941) 140 THE ECONO-
MIST 662; Holden, Rationing and Exchange Control in British War Finance (1940)'
54 Quar. Jour, EcoN. 171; Balogh, The Drift Towasrds a Rational Foreign Ex-
changte Palzv?(ls(lwg) 7hEEON}(:MIC.A (N.S.) 248. For a summary view of the legal
aspect, see Wilson, British Exchange Control After One Year of Operati MMER
qu{x;’rs, Sept. 7, 1940, p. 762. S f Operation, Co =
ARKINSON, CANADIAN INVESTMENT AND FOREIGN EXcHANGE ProsrEMs (Toronto
1940) 3-{21; Mackenzie, Recent Changes in the Operation of Foreign %xchangé
Control in Cana.da, CanaDIAN CHARTERED ACCOUNTANT, Dec. 1940; Australian
Exchtmge. Regudations (1939) 149 Com. anp Fiv. Caron. 3186, 3637.
8April 9, 1940—the Germans occupy Denmark and invade Norway: Executive
May 10, 1940—the Germans invade the Netherlands, Bé] ium, and L  -
bourg: Executive Order No. 8405—May 10,.1940, . - g, an eme
June 17, 1940—Marshal Petain asks Germany for an Armistice: Executive

" Order No. 8446—June 17, 1940.

Union: Execuiee Onder No. ity 35, 1930, L U Jon the Sovie

Octog::dl:’g,r 189,4 0%940—Nazi troops enter Roumania: Executive Order No. 8565—

AmenMditl;fa}r:t 1t'o lligigc:t]ig\:ggg?ger]—mlx\lfartclllle 4:&?‘;1?"1 German_troops qccupy Sofa:
ﬁ;;(c:ﬁ llll, lz):;—ll’;isllieﬁt Roosevelt sign§d@ed Lease-Lend Bill. .

Executive Order No’ 37.11—Ml:11;§§ry13,151‘§2?-s 1 o ‘35. be'mg under Axis control:

Exccutive - Order. Nov” $160—June 14, Tross " sromsng. maied State of Emergency:.

" continental Europe.

. June 22, 1941—Germany invades Russia: U.S.S.R. licensed A

llcenie(% natio’na]—lune 24, 1941, ’ 2 2 generally
. July 23, 1941—Vichy France agrees to Japanese control of Indo-China: -
tive Order IlIo. 8832—July 26, 1941. o-China: Execu
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_ marks a turning‘ point in the policy of foreign property control

which becomes an offensive weapon with far reaching international

" . effects. The current and most stringent aspects of this new phase

are: , ,
1. The authorization of a proclaimed list blocking certain
nationals and controlling certain exports.® » .
2. The regulations concerning restricted exports and imports.*
3. An accentuated trend to “prevent the use of the financial

facilities of the United States in ways harmful to national defense

and other American interests, to prevent the liquidation in the
United States of assets looted by duress or conquest, and to curb
subversive activities in the United States” = :
Foreign property control is presently codrdinated with the
diplomatic necessities of the American foreign policy to aid the
fighting -democracies. Japanese assets have been frozen, and in
order to strengthen the position of the Chinese currency in the
occupied -areas and Shanghai, to halt the inflation of prices in China,

and to furnish an economic weapon against' Japan, the Chinese

assets are also blocked.!®  Generalissimo Chiang. Kai-shek himself
has stressed the weakening effect of this measure on the Japanese

war effort.’? . ;
The financial effect of this policy in the United States is im-

portant. The foreign ‘property affected by the present census -

or by blocking amounts to billions of dollars.* The effects on
private economy are obvious insofar as blocked nationals are con-

~ cerned. Indeed, prior to the present war many wealthy or simply

foreseeing European aliens, both corporations . and . individuals,

9The Presidential Proclamatioh of July 17, 1941, The Proclamation takes
due account of the difference between export.control and freezing control. The

one deals with the commodity, and the other with the transaction, Taylor, supra

note 1 at 7.

10Treasury Regulation, July 22, 1941,

11White House Release, June 14, 1941, .

121t is significant that Mr. Ta Chung Lin, representing the Chinesé point of
view, had asked for the freezing of Chinese assets as a fundamental contribution
to the Chinese war effort in an article published a few days before the issuing
of Executive Order No..8832, Ta Chung Lin, China’s Foreign Exchange Problems
(1941) 31 AM. Econ. Rev. 266, o : ’

13New York Times, Sept. 11, 1941, p. 10, col. §, .

14Djickens, Abelson, Foreign Investments in the United States After One Vear

of War, For, Com., WEEK., Jan. 4, 1941, p. 5.

placed their surplus capital‘and"c“;uite often practically tota] capital

in American securities and American banks “in the hope of keeping
a nest egg intact.”1® : ‘ : -

Foreign governments and foreign national banks hzive also.
placed their assets in the United States. This “refugee capital”
bf:ing affected,’® the flight of capital out of Europe is no longer
directed exclusively to the- United States. Refugee capital from
Europe is beginning to show up in.Latin America.; mainly in Brazil,

. Argentina, and Mexico."”

II. TaE EXECUTIVE ORDER IN GENERAL
k 4. Legislative Authority
TuE immediate source of authority for the present systemjof h

- foreign funds control in the United States is Executive Order No.

8785 of June 14, 1941, as amended by Executive Order No. 8832 "

~of July 26, 1941 (extending the control to China and Japan).

- The Executive Order depends for its legislative authority on

“Section 5b of the Act of October 16, 1917, as amended by the

Act of -March 9,. 1933, and by the Joint Resolution of April

. (In millions of dollar ‘
Loxng TERM INVESTMENTS §) ’

. "8TOCKS ; MiscEL- R
CounTtrRY Anp Boxps  Dmecr LANEOUS Torar fzfvcgrimmfs Tor
Canz}da co 432 479 8 989 404 139§L
Belgium . 64 72 11 147 ©182 299
France 190 67 64 321 525 46
I(ig;nany Cas 55 29 © - g 4 G
.22 .12 22 :
Negherlands ) - 632 217 12 ng . 1;8 10?2
Switzerland 595 g6 - 34 715 489 1208
‘ gﬁiﬁdEngdom 9s7>§ 856 '335 2186 375 2561
urope 58 - 27 1
- Total Europe 2588 . 1423 534 453? zgg: E 626é
Latin America 69 19 22 110 438 . Sl
Rest of World 100 67 16 183 523 732

- United States holdings in Axis dominated territo '
000,000. Travis, Frozen Assets of U. S. 5, Tore M Ae o more fan §1.200-
1111)’1%12), Jon s, Froze f Comparfzes, THE.MAcAzmx; oF Warr Srtreer,

5De Give, Controls Over Foreign Funds, TaUsTs AND Esra
'€, L reign Funds TES, Jul : 89,
16For the legal aspects of discimination between residents’“gndy’tllliﬂr;sgchgz-

" logical effects of the freezing orders, see Lourie Freezi
ica 1 ders, reezing of Forei i
. United States «(Unpublished Thesis in Burgess L%brary, Colmfnbia '(z,‘fgn’évgr?i:;s 11',94%6

17Refugee Capital, Business Weeg, Feb. 1, 1941
1840 Star. 415 (1917), 12 U. S. C. A. § 95a (163%).50’
1848 Srar. 2 (1933), 12 U. 5. C. A. § 95 (1936).
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23, 19402 The Act of 1917 was enacted during the World
War I and is solely a war time measure. The Act of 1933 was a

"peace time measure enacted at the time of the banking holiday. The

Resolution of 1940 amended the Act of 1933 so as to include
the prohibition upon the transfer or dealing in any -evidence of
indebtedness or evidences of ownership of property in which any
foreign state or national had any interest by any person within
the United States or any place subject to the jurisdiction thereof.

It also ratified and confirmed all the executive orders and the rul-

ings, regulations, and licenses. issued thereunder up to that date.

-

B. Provisions

The provisions of Executive Order No. 8785 are as follows:
Section 1. “All of the following transactions are prohibited,
except as specifically authorized by the Secretary of the Treasury
by means of regulations, rulings, instructions, licenses, or other-
wise, if (i) such transactions are by, or on behalf of, or pursuant

to the direction of any foreign country designated in this Order,

or any national thereof, or (ii) such transactions involve property
in which any foreign country designated in this Order, or any
national thereof, has at any time on or since the effective date of
this Order had any interest of any nature whatsoever, direct or

““A. -All-transfers of credit between ahy banking institu-

_ tions ‘within the United States; and all transfers of credit between

any banking institution within the United States and any banking
institution outside the United States (including any principal, agent,

home office, branch, or correspondent outside the United States,

~ of a banking institution within the United States); V
- “B. -All payments by or to any banking institution within

the United States; . :
“C. All transactions in foreign exchange by any person

within the United States; : S
“D, The export or withdrawal from the United States,

2054 Srar, 179 (1940), 12 U. 8. C. A. § 95 (Supp. 1940). ...

FOREIGN PROPERTY CONTROL

or the earinarking of gold or silver coin or bullion or currency by
any person within the United States; '

o “E. All transfers, withdrawals or exportations of, or deal-
ings in, any evidences of indebtedness or evidences of ownership of
property by any person within the United States; and

.- “F. Any transaction for the purpose or which has the
effect of evading or avoiding the foregoing prohibitions.”

Section 2A prohibits all “of the following transactions . . . ex-
cept as specifically authorized by the Secretary of the Treasury by
means of regulations, rulings, instructions, licenses, or otherwise:

(1) The acquisition, disposition or transfer of, or other

~dealing in, or with respect to, any security or evidence thereof on

which there is stamped or imprinted, or to which there is affixed or
otherwise attached, a tax stamp or other stamp of a foreign
Ccountry designated in this Order or a notarial or similar seal by
which its contents indicates that it was stamped, imprinted, affixed

‘or attached within such foreign country, or where the attendarit

circum.stance's» disclose or - indicate that' such stamp or seal may,
at any time, have been stamped, imprinted, affixed or aftached

- thereto; and

. “(2) The acquisition by;or transfer to, any person with-
in the United States of any interest in any security or evidence
thereof if the attendant circumstances disclose or indicate that the
security or evidence thereof is not physically situated within the
United States.” o

“Section 2B permits the Secretary of the Treasury to “investi-

. gate, regulate, or prohibit under such regulations, rulings, or in-

Structions as -he may prescribe, by means. of licenses or otherwise.

. .the. sending, mailing, importing or otherwise bringing, directly or
indirectly, into the United States, from any foreign country, of

any securities or evidences thereof or the receiving or holding in
the United States of any securities or evidences thereof so brought

" into the United States.”

“Section 3 designates the blocked countries and the effective
date of the Order. ' h : o
Section 4 duthorizes the Secretary of the Treasury and/or the
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Attorney General to issue regulations, mlings,'and instructions, etc.,
and to require reports under the Order. '

Section 5 contams a definition of some of the terms used in

the Order.

Section 6 contains formal provisions relatmg to the effect

of earlier Orders, and rulings, regulations, and licenses lssued
thereunder.

Section 7 empowers the Secretary of the: Treasury or the Attor-

. ney General to prescribe regulations and instructions to effectuate

the purpose of the Order and it specifically provides that licenses

‘under the Order may be granted by or through such agencies as

" .the Secretary of the Treasury may designate, and that the deci-

sion of the Secretary as to the granting, denial, or other d15p051t10n
~ of applications for licenses shall be final.

Section 8 provides a penalty of a fine not to exceed $10 000(
or imprisonment, not to exceed ten years or both for anyone wil-

fully violating the terms of the Order.
Section 9 expressly reserves the power - of amendment and

revocation.
C. Regulations and Rulings
Pursuant to the authority granted by the Executive Order, the
Secretary of the Treasury has issued regulations. No systematic
code of procedure has been set up however, and the regulations
issued are few in number. One important regulation designates
the Federal Reserve Bank as the agency to whom applications
“for licenses should in general be made. Others supply certain
definitions, call for the making of certain reports, and call attention
to the applicable penalties for violation. In addition a small
number of rulings have been issued, some interpretative.in char-
‘acter and others in the nature of procedural regulations. An_ex-
ample of the former is General Ruling No. 1 which construes
_ “Denmark” as not applying to Iceland: an example of the latter
is General’ Ruhng No. 5 whlch sets up a control of lmported
securities. .

FOREIGN PROPERTY CONTROL ‘ -9

«  D. Realistic View of Treasury
One somewhat unusual characteristic of this system of regula-

_tion is at once apparent, namely, that it is almost impossible for

any affected individual to violate its. provisions even deliberately.

- This is because not merely is the individual required to possess a

license, but the individual with whom he deals and the bank
through whose hands the transaction will pass are separately re-
sponsible for seeing to it that he 'possesses the appropriate license.
Furthermore, the licensing provision is one -which vests great dis-
cretion in the Secretary of the Treasury, and is accompanied by

" no adjudicative system or similar recourse to make any initial test

of the correctness of an interpretation. The only possible test will

~arise -if criminal proceedings should become necessary. In con-
" sequence of these facts the Treasury is in a position to enforce

its powers in a broad pragmat1c spirit unhampered by legalistic
questions of interpretation or application. A realistic approach of
this character is indispensable in ‘a field where the factual situa-

- tion is changing so suddenly and dramatically, and where broad

questions of foreign and military policy greatly overshadow ques-
tions ‘of private right. In order to maintain the fluidity of the
system, the Treasury has not felt itself bound by its own adminis-
trative precedents, has refrained from issuing advisory opinions,
and has been sparing in the issuance of interpretative rulings.!

" While many and highly interesting abstract questions might arise

concerning the 'scope and construction of the Executive Order, in
view of the practlcal operation of the system, such questlons are of
little importance.®®

The conditions abroad and the changing condmons at home

~ make necessary a plan that will in a realistic manner be able to

cope with the changing problems. This can only be accomplished
if the scheme is ﬂemble and ﬂuld enough to meet rapidly shifting

condltmns =

21The Executive Order has been in operation nineteen months and during this
time only nine general rulings and five public circulars have been issued,
22For "an interesting discussion of many . problemns of constitutionality and -

" construction see Note (1941) Cot. L. Rev. 1039; Harris and Joseph, Present Prob-

lems- Concerning Foreign Funds Control, N, Y. L. J. Jan. 22, 1941, p. 336, col. 1.
23Orzgmally there was no announced purpose when the Execuhve Order was
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This can be readily perceived in the amendments to various
general licenses hereafter discussed where the effect in some in-
stances have been to loosen the control and in other instances to
tighten the control, and in the Proclaimed List of Certain Blocked
Nationals.*

jssued. Debates in the Senate at the time.of passage of the Joint Resolution show -

" that the purpose was to protect the property of unknown foreigners in this
country from being looted by aggressors, to protect property within the jurisdiction
of the United States which is owned by the respective governments or their
nationals, to protect’ American citizens as to their claims growing out of such
transactions so as to preserve the property not only for the owner, but for American
claimants, to prevent changes of title to property by a condquest, or other forceful
or violent means, and to prevent the sequestration by Germanv of the avsils of
her unlawful aggression. 86 Conc. Rec. 5006-6009 (1940). While originally the
purpose of the plan was as stated above, it has now definitely become an economic
weapon of offense and defense in connection with our declared policy as shown
in the Lease-Lend Act of preventing a German victory, See note 11 supra.

- 24Gexn, Lic. No. § originally permitted payments to the United States and its
agencies; the amendments have enlarged the scope of this license to include pay-
ments to state, county, and city governments. ‘ :

Gewn. Lic. Nos. 13, 14, 19, and 22 originally permitted only transactions in the -

name of certain Netherlands East and West Indies banks and certain Belgian
banks. Now transactions by such banks are permitted by or for the account of
any Netherlands and Belgian nationals respectively, provided no payment or with-
drawal is made from any blocked account. .
Gexn. Lrc. No. 15 originally permitted banking institutions in the United
_ States to issue letters of credit for export to and import from the Netherlands East
Indies. The amendment enlarges the scope of these transactions to the extent that
they may be financed by a Netherlands blocked account but it restricts imports

to the extent that they shall not involve property in which any national other than

a Netherlands national had any interest since the effective date of the Order.

Gen. Lic. No. 21 originally named two Netherlands banking companies (one
in London, the other in the United States) as “generally licensed nationals”. The
amendment permits these institutions to bave transactions by or.for any person
in the Netherlands East or West Indies as though it were for its own acctount,
except that no payment or withdrawal is to be made. from a blocked account.
. A question may arise here whether this permifs transactions for. individuals or
for the property interest of individuals who are on the Proclaimed List of-Certain
Blocked Nationals. - ) - o

_ Gexn. Lic. No. 32 originally made it possible to send only $50 a month and
$10 extra for each member of the household with 2 maximum of $100 a month to

non-citizens abroad. Only individuals who had resided continuously in the United"

States for one year prior to the date of the license could make these remittances,
and then only if they had been making similar remittances to the same payee
for at least six months prior to April 8, 1940. By amendment, the amount has
been increased to $100 a month and $25 a month extra for each member of the

household, and the maximum raised to $200. The amendment also removes the’

* restriction that the person sending the money must have been living. in the United
States continuously and must have been making such remittances previously. The

original license contained other restrictions—the money ‘sent was only for living -

expenses of the payee and his family, and the payee had to be a relative or de-

pendent of the remitter—some of which have been relaxed. There is no longer

the requirement that the payee be a relative or a dependent of the sender.

GeN. Lic. No. 33 pertains to remittances by persons in the- United States -

to United States citizens resident abroad. By amendment, the sender no longer must

FOREIGN PROPERTY CONTROL - . 11

ITII. THE LICENSING SYSTEM

SectioN 1 of the Executive Order prohibits certain transactions
involving certain countries and their nationals, except as authorized.
Section 2 prohibits all transactions concerning-certain securi-
ties, except as authorized. S ' ’
~ The Order and the Regulations contemplate applications being

made for a license authorizing each transaction which should be

either in the form of a specific license for a particular transaction,
or an operating license to govern the conduct of the business. In

addition the Treasury has adopted a system of issuing general

licenses permitting all transactions of the type set forth in these

general licenses without the necessity of making specific applica-

tions therefor.

" A. General Licenses

1. Miscellaneous Provisions.

The first general license issued permitsypayment"s or transfers.

of credit to a blocked account in a domestic bank provided that it
shall not be made (a) from a blocked account in a domestic bank,

.and (b) from any other blocked account if it transfers an interest
of a blocked country or a blocked national to any other country or

person. This general license does not permit the payment or
transfer to a blocked account in the name of one other than the
ultimate beneficiary of such payment or transfer, or any foreign
exchange transaction including the transfer of credit or payment
of an obligation expressed in any foreign currency.? :

' Domestic- banks may debit blocked accounts with certain
necessary charges such as cables, telegraph,tpostage, and service
fees.?® 1In the same way payments from a blocked account to the
United States, state, county, and city governments or political sub-

-

divisions thereof, for customs duties, taxes, fees, and other obliga- -

tions owed by the owner of such account are permitted.?”

be in the United States, the amount that could be sent was raised from $250 a month
to $500 a month, and the transportation allowance raised from $250 -to $1,000,
25Gen, Lic. No. 1. . : :
26Gexn. Lic. No. 2.
27Gen. Lrc. No. 5.
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- Another general license permits bona fide purchases and sales
of commodities futures contracts by domestic banks for the account
of the blocked nationals on any exchange or board of trade in the
United States and payments and transfers by the domestic banks in
connection therewith, provided that in the case of purchases, the
“contracts are held in the blocked account of the national in the same

bank, and in the case of sales the proceeds are held in the blocked ‘

account of the national in the same bank.?

* Living expenses of blocked nationals are provided for by
a general license permitting payments and transfers of credit in the .

United States from accounts of blocked nationals ‘in- domestic
banks for such expenses up to an amount not exceeding $500 per
month.® Payments may also be made from any blocked account
to a publisher or his agent for individual subscriptions to a periodi-
cal published in the United States, provided that the publisher and
agent are located in the United States and the total amount paid

from any blocked account does not exceed $25 in any one month

and $100 in any one-year.*
Remittances may be made abroad for 11vmg expenses in

amounts not exceeding $100 per month plus an additional

$25 per month for each member of the payee’s household, the total
not to exceed the sum of $200 per month for each household. Such
remittances may not be made from a blocked account of any
" pational other than the payee or a member of his household.
Additional provision has been made for United States citizens
within any foreign country. The monthly allowance has been in-
creased to $500 per household, and an additional sum of $1,000 is

permitted to enable the citizen or his household to return to the .

United States3? Domestic banking institutions may also .make

payments,® transfers, and withdrawals from the accounts of citizens "

of the United States while such citizens are in any foreign country

28Gen. Lic. No. 9.

20GeN. Lic. No. 1L

30Gew. Lic. No. 71

31GeN. Lic, No. 32.

82Gewn. Lic, No. 33.

83GexN, Lic. No. 37, .
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in the course qf their employment by the govemment of the Umted
States.

. Another general license perrmts access to safe deposit boxes
leased to blocked nationals or containing property of blocked
nationals, provided that an authorized representative of the safe .
deposit company is present; however, money or evidence of in-

-debtedness or ownershlp of property removed therefrom must be

held in the custody of the safe deposit company sub]ect to the
Executive Order®
) Domestic banks are permltted to ‘make payments, transfers, -
and withdrawals from accounts of citizens of the United States
domiciled or residing in the Netherlands East or West Indies pro-
vided that no blocked country or blocked national other than a
citizen of the United States ever had any interest in such account.®®
Domestic banks acting as trustee or administrator of an estate

in the United States in which blocked nationals are beneficiaries,
co-trustees, or co-representatives, may pay distributive shares to
non-blocked nationals and conduct such other transactions arising
in connection with the trust or estate as if no beneficiary, co-trustee,

~or co-representative were blocked nationals, provided that such

transactions shall not be at the request or direction of such bene-
ficiaries, co-trustees, or co-representatives.® ‘

- It is clear that the purpose of general licenses is to introduce
needed flexibility into the control system and relieve the Treasury ‘
of the burden of passing upon each matter. Accordingly certain
large groups of transactions which involve no great danger of eva-.
sion of the purposes of the control were permitted by the blanket
authority of a general license. The .purpose and operation of the
general licenses is well illustrated by the hle.Ol'y of the general
hcense permitting payment of salaries. '

2. Payment of Salaﬂes to.EmpZOyzes.

The Executive Order originally blocked tke funds of Norway
and- Denmark and their respective nationals., In order to be most’
34GENn, Lrc. No. 12, ) ‘

85GexN, Lic, No. 20,
88Gen, Lic. No. 30,
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effective, no advance notice thereof was given to either the respec-
tive governments, their nationals, the banks holding such accounts;
or the press or public at large. As a result the bank accounts of
these governments and their nationals ‘were effectively tied up and
payments, transfers, and withdrawals prevented. However, these

governments and their nationals bad employees Tesident in the -

United States who because of the blocking of these funds could
not be paid. These respective governments and nationals were
obliged to apply for and obtain licenses to pay their employees
and delay resulted from the investigation of such applications and
the issuance of the licenses. :

~ As each new country was blocked, the delay in obtaining such ;

licenses became gréater, especially since the volume of applications

received by the various Federal Reserve Banks had greatly in-
creased. Accordingly, when on June 14, 1941, the Executive - -

 Order was amended so as to’include all countries in continental

Europe not yet blocked- (this amendment added 16 countries to
the list of blocked countries), the Treasury Department issued
General License No. 465 -

This general license permits payment, transfers, or withdrawals -
from blocked accounts in domestic banks of any blocked com- .

mercial partnership, association, corporation, or other organization

for the purpose of paying current salaries, wages, or other com- .

pensation due employees, subject to the provision, however, that
. such employees reside in the United States and are presently em-

ployees, and that thetotal weekly withdrawal for such purpose

shall not exceed the average weekly payroll for such employees
during the period of six months immediately preceding the date of
the general. license. The bank effecting such payment or with-
drawal is required to satisfy itself that these payments and with-
drawals are made pursuant to-the conditions of this general license.

This general license was issued to handle an acute transition
problem. It expired on July 15, 1941. Thereafter salaries are

‘37When the Executive Order was amended on July 26, 1941, to include China

and Japan, a similar general Jicense, No. 67, was issued which expired on August -

26, 1941 ; .
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to be met under the provisions of opefating licenses.- which are
described below. : '

3. Checks and Drafts Issued Prior to Blocking Date.

Another illustration of the use of the general license device
to handle the problem of the transition period is the general license
relating to checks and drafts issued prior to the blocking order. -
~ As previously stated, the executive orders blocking the ac-
counts of the various foreign countries and their nationals were
issued without any prior notice These required the banks to
refuse any checks or drafts drawn or issued against such accounts
and not as yet presented. To avoid the necessity of obtainingi
specific licenses for checks and drafts previously drawn and issued
but not yet paid, the Treasury issued general licenses simultarieously
with the executive orders permitting the payment of such out-

.. standing checks and drafts.®

4. Control of Securities.

In the application of the Executive Order, securities may be

divided into three classes: V o S

- a. Securities imported into the United States.

S b. Securities on which appears a'stafnp or seal of a blocked

country or other indication that they have been in a blocked coun-

try, and securities which are physically outside the United States.
c. All securities. i ' |

a. Securities imported into the United States.

General Ruling Nq. S regulates the import of securities cOmihg
frqm any foreign country and requires such securities to be turned

over.to the Federal Reserve Bank.*® General Ruling No. 6 pro-

383uch .general licenses were issued for the countries '
Igetberlands, “Belgium, and Luxembourg and their nationals ogxf zgfﬂzy'&%ﬂ%ﬁ’
Lxc, No. 3; for At!}e country of France and its nationals on June 17, 1940, GEN.
1C. NQ. 17; Latvia, Esthonia, and Lithuania on July 15, 1940, Gen 'LIC l\fo 24:
Rumania on October 10, 1940, Gex. Lic. No. 35; Bulgaria ‘on March 4, i§41"
d ' 3

- GEN, Lrc. No. 36; Hungary on March 13, 1941, Gen, Lic. No. 38; Yugoslavia on

March 24, 1941, Gen. Lic. No. 39; Greece on Apri N
, , . 2 . pril 28, 1941 . X H
balan_ce of continental Europe on J fme 14, 1941, GexN. Lx,c. No, gﬁ“anlém(:hrii& :r:é
Iapag;} on July 26, 1941, Gew. Lic. No. 55. ‘ ~ Y
Originally secuntlgscoming from Great Britain, France, Canada, Newfound-
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vides, however, that a complete description of such securities being
made and retained by the Federal Reserve Bank, they may be
turned over to a domestic bank to be held there in a separate
blocked account known as a General Ruling No. 6 account for the
owner. Disposition of these securities can be made only by special
license and the proceeds thereof kept in the same separate blocked
account, and cannot be transferred to a regular blocked dccount
without special license. ) :

b, Securities on which appears a stamp or seal of a blocked coun-
try and securities which are physically outside the United States.

Section 2A(1) of the Executive Order prohibits transactions
in securities of this class except as authorized by the Secretary of
‘the Treasury. ' The same transactions may of course be also pro-
hibited by Section 1 because of the identity of the persons or
" interests involved. To the extent that a transaction is prohibited

solely by Section 2A(1) (because it bears foreign stamps or seals),

it may be authorized under General License No. 25 by affizing
Treasury Form TFEL-2 under the direction of the Treasury. D?-
" tachment and collection of coupons from such securities by domestic
banks is permitted by General License No. 31 if such securities

have been continuously in the bank’s possession since July 25, |

1940, even if Form TFEL-2 has not been attached thereto.

Section 2A(2) prohibits transactions in securities physically
outside the United States except as authorized by the Secretary.
General License No. 26 authorizes transactions in' American Deposi-
tary Receipts'or‘ American Shares physically situated in the United

States but representing securities or evidences thereof not physically - -

within the United States providing such Receipts or Shares have
been admitted to trading on a national securities exchange on
and-prior to July 25, 1940. <

c. All securities.

General License No. 27 permits payment to domestic banks =

land, and Bermuda were excepted from this provision, but on June 17,1940,

Fagx;ce was removed from this exception. By Gen,. Rur. No. 7 the. pro}llbluon of
* QEN. Rur. No. § was extended to securities coming from the Philippine Islands
and the Panama Canal Zone, : -

. . guarding of the purposes of the control.
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of dividends or interest on securities held by such bank in a
blocked account provided such payments are credited in the
blocked .account of the national owner in said bank, and further
permits collection of coupons and redemption of securities under
the same conditions, However, securities registered or inscribed
in the name of any blocked country or national may not be pre-
sented for redemption regardless of any transfers or assignment

whether before or after April 10, 1940.

5. Imports and Expo;”ts;

The general licenses governing imports and exports well illus-
trate the.realistic approach of the Treasury. Each license is shaped
with a careful eye upon the factual economic and political problems
involv_éd so as to achieve the greatest administrative efficiency
and the greatest facility of trade compatible with an adequate safe-

General License No. 53 defines the generally licensed trade
area*® and permits the import and export of goods, wares, and
merchandise between the United States and members of the gen-

" erally licensed trade area or between members of the generally

licensed trade area, provided that the-transaction is by or for a

k3 blocked national in the generally licensed trade area, or that

it involves property in which any such. national had any interest
since the effective date of the Order, subject to the conditions that
the transaction is not by or for any person on the Proclaimed
List;** that the transaction is not by or for any blocked country
or blocked national not within the generally licensed trade area;
and that the transaction does not involve-property in which any

" person on the aforesaid List or any blocked country or blocked

national not within.the area had any interest since ‘the effective
date of the order. This license also permits any blocked national .

40The generally licensed trade area consists of (1) North and South America
(except the United States); (2) The British Commonwealth of Nations including
the colonies, protectorates, and British mandated territories; (3) USSR.; (4)
Netherlands East and West Indies; (5) Belgian Congo and. Ruanda Urundi;

~ (6) Greenland and Iceland. ‘

41The Proclaimed List of Certain Blocked Nationals issued by the Secretary of
State on July 17, 1941. .
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in the United States doing business under a license to engage in.

the import and export of goods to the same extent that such
national is licensed to engage in such transactions with persons
_within the generally licensed trade area who are not blocked
Import-and export. of goods, wares, and merchandise between

the United States and all of China.except Manchuria is permitted.

. by General License No. 58, provided that the transaction is not
by or for a blocked country other than China, a person in Man-
churia, any blocked national except Chinese, unless such national
is within China; and it does not involve property of any blocked

country other than China, or of a person in Manchuria, and that

no blocked national except Chinese, unless such national is in China,
had any interest in’ such property since the effective date of the
Order.

General Licenses No. 59 and No. 61 permlt certain de51gnated
bankmg institutions to finance imports and exports between China
~ (except Manchuria) and the following: North and South America,
- the British Commonwealth of Nations, the Union of Soviet Socialist

Republics, and the Netherlands East Indies, prov1ded however

* that it does not permit payments from any blocked account and"

that such banks must satisfy themselves that the transaction is
bona fide and is or will be made pursuant to the terms of this
general license. This general license does not permit transactions
by or for any person whose name appears on the Proclaimed List

or involving property in which any such person had: an mterest

since the effective date of the Order.

Further, General License No. 64** was issued permitting im-

ports and exports of goods, wares, and merchandise between the
. Philippine Islands and China or Japan, provided that the trans-
action is not by or for any blocked country other than China or

Japan, by or for any blocked national other than Chinese or -

Japanese, unless such person is within China or Japan, and the
transaction does not involve property of any blocked country
42This general license defines as persons thhm China or w1thm Japan

such - persons as were situated within and doing business within such countries
respectively on and since June 14, 1941,
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except China or_Japan; and no- blocked national except Chinese
or Japanese (unless such national is within China or Japan) had
any interest in such property since the effective date of the Order.

The transaction must not involve payment or withdrawal from
any blocked account in any bank in any part of the United States
except the Philippine Islands, and any bank in’ the Philippine

Islands making such payment or permitting such withdrawal must
‘satisfy itself that the transaction is bona fide and is or-will be

made pursuant to the terms and conditions of this general license.

- Generally Licensed Nationals.
Similar in principle to the broad exemptnons created by the

"concept of generally licensed trade area are the speczﬁc exceptions -

made in favor of certain “generally licensed nationals”, who are
permitted by General Ruling No. 4 to operate as though they are
citizens of the United States except for the necessity of keeping
certain records and filing: certain reports.

It would seem that the term generally licensed natlonal”
used in the general licenses should mean the same things and that
persons so licensed and designated should have the same powers
and privileges. However, an examination of the various general
licenses on this subject reveals that in many instances this term

43General licenses as “generally licensed national” were issued to certain offices
of certain Netherlands Banks on May’ 31, 1940, Gen. L1c. No. 13; to certain offices
of certain banks in Netherlands West Indies on June 4, 1940, Gen. Lic. No. 14;
to-New York offices of certain Greek Banks on April 28, 1941, Gen. Lic. No. 40;
to New York office of French American Banking Corporation oh June 7, 1941,
GEx. Lic. No. 18; to certain South American, West Indian, and Near Eastern offices
of certain Netherlands Banks on June 7, 1941, Gex. Lic. No. 21; to London and
New York offices of Banque Belge Pour L’Etranber (Overseas) Ltd. on June 7,
1941, Gex, Lrc. No. 22; to New York offices of certain Swiss Banking institutions
on June 14, 1941, G}:N Lic. No. 43; to the Roman Curiza of the Vatican City
State on June 14, 1941, Gex. Lic. No. 44; to Banco Di Napoli Trust Company of
New York. and of Chlcage on June 14, 1941, Gen. Lic. Nos. 47 and 47A; to
Chinese offices of certain banks and mstxtuuons on July 26, 1941, Gew. LIc.
No. 59; to the National Government of the Republic of China and Central Bank
of China on July 26, 1941, Gen. Lic. No. 60; to certain Chinese Banks outside -
of the United States on July 26, 1941, Gen. Lxc. No. 61; to certain Chinese
institutions in the United States on July 26, 1941; Gex. Lic. No. 62; to offices in

" Philippine Islands of certain banking institutions on July 26, 1941, Gex, Lic. No. 63;

to Hawaiian offices of certain banks on July 26, 1941, Gen, Lic. No. 66; to nationals
of China and Japan residing only in the United States since June 17, 1940, on
July 26, 1941, Gex, Lic. No. 68; and to California and Washington offices of
certain Chinese and Japanese banks on July 26, 1941, Gex. Lic. No. 69.
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has various meanings and gives various rights, privileges, and im-
munities which are not common to all “generally licensed nationals.”
For instance the “generally licensed nationals” as licensed

. under General License Nos. 28, 42, and 68 besides coming within ‘
~ the definition set forth above and enjoying the rights and privileges

set ~forth above need not.file reports on Form TFR-300. The
reason for this exemption is probably the fact that these general

licenses apply only to United States citizens and those nationals-
who were domiciled and resided in the United States since prior '

‘to the date the blocking and freezing order became effective and
have continuously resided and remained domiciled in the United
_ States and the purpose of the Executive Order would therefore
not apply to them. With respect to General License No. 68 which
refers to Chinese and Japanese,. an additional reason may exist’
in that Chinese or Japanese may not become citizens of the United

States irrespective of how long they resided or were dom1c11ed in -

~ the United States, and, therefore, Chinese or Japanese in the
Umted States for a long time would otherwise be blocked nationals
~ under the definition contained in the Executive Order.*

" Chief among the reports required of most “generally licensed -
nationals” is the new Form TFR- 300 which 1s dlscussed below in °

connection with reports in general.

. Special Treatment Accorded to Certain- Countries.
.a. Exemptlons of Citizens of the United States.

The all-inclusive definition of nationals in the Executive Order
embraces within its scope as blocked nationals those citizens of the
United States who have resided or have been domiciled in any of the
blocked countries at any time since the effective date of the Order.

There was never any intention to block -such citizens who have -
therefore, General License

since returned to the United States;
No. 28 provided that United States citizens in this category who
reside in the United States may engage in any of the transactions
descrlbed in the Executive Order to the same extent that the ordi-

. 4440 Srar. 547 (1918), 8 U. S. C. A. § 359 (1927); 22 S-ru 61 (1882) 8
U: S. C. A. § 363 (1927).
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. nary United States citizen could. Originally, it would appear that
~ a report on. Form TFR-300 must be filed as to his property,® but
a recent amendment to this general license ehmmated this require-.

ment.*® »

b. . Special Treatment of the USS.R..

. The freatment of the Union of Soviet Soc1allst Repubhcs is
a striking example of the use of the Executive Order as an economlc
weapon and as part of the United States foreign policy. When
the countries of Latvia, Esthoma and Lithuania were annexed by
the U.S.S.R. the Executive Order was promptly amended to include.
these three annexed countries as blocked and their nationals as
. blocked nationals.*” -However, immediately after Germany attacked
. Russia, the Treasury Department issued General -License No. 51,
- which- 4s most sweeping in its effect. It declares the U.S.S.R. a
“generally licensed country” and defines this term to mean that
the U.S.S.R. is not blocked and its nationals are not blocked. ' As
~ a result, for all practical purposes the U.S.S.R. is’ regarded by,,/
the United’ States as in the sameé category as the British Common-
wealth of Nations and the American Republics, so that the only
effect on the U.S.S.R. of the Executive Order is.that reports on
Form TFR-300 must be ﬁled as to property of the USS.R. and
. of its nationals..

c. Special Treatment Accorded to China and ]apan.

The general licenses issued on behalf of China and Japan
show a definite tendency to liberalize the workings of the Executive -
Order insofar as these countries are concerned in contrast to the
treatment accorded most of the other blocked countries.

A general license was issued permitting any transaction pro-
- hibited by the Executive Order solely for the reason that it involved
property in which China or Japan or a national thereof had an
interest prior to July 26, 1941, but not since July 26, 1941. This
license has the effect of changing the effective date of the Order
" 45pyB. Crrc. No. 4.

46]ssued September 9, 1941.
47TAmendment to Treasury Regulatlons, July 15, 1940,
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as to disposition of property in which' China or Japan or a national
‘thereof had any interest from June 14, 1941, to July 26, 1941.*°

* Another license permits domestic banks to pay from blocked
accounts of China and Japan and their nationals, checks or drafts.
drawn or issued prior to July 26, 1941, and to-accept any pay
drafts drawn prior to July 26, 1941, under letters of credit if
the amount of any one payment or acceptance does not exceed
$500 or the amount of any one payment or acceptance does not
. exceed $10,000 and the check or draft was in the United States for
collection on or prior to July 26, 1941, and to pay drafts drawn

- under letters of credit issued or advised by domestic banks prior

to July 26, 1941, provided that the letters of credit were hot
issued in favor of Japan or China or a national. thereof or such
drafts have not been held by or for any blocked country or blocked
national since July 26, 1941.%

Any partnership, association, corporatmn, or other organiza-

" tion, a national of China or Japan, engaged_ in commercial activities
within Hawaii is permitted to conduct its normal business trans-
actions within Hawaii provided no payments, transfers, or with-

drawals are made from any blocked account in any bank of the -

United States except banks in- Hawaii. Such a firm must not
engage in any transaction which substantially diminishes its assets
-in Hawaii or prejudicially affects its financial position in Hawaii.>

A similar license was issued for transactions within the _Philippine .

Islands.™

. The British Crown Colony .of Hong Kong is not a part of
" China, but in view of the large number of blocked nationals in
Hong Kong and its inter-relationship with the Chinese economy

" it is provided by General License No. 57 that the privileges of all.

general licenses as applied to China are extended to Hong Kong.
Special treatment has also been accorded to China and Japan
with respect to imports and exports as discussed above. The

National Government of China, the’ Central Bank of China, and

48GEN. Lic. No. 54.
48Gen, Lrc.-No. 55.
30GeN, Lic. No. 56.
51Gen, Lic, No. 65.
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*certain Chinese® corporations dnd institutions in the United States,
as well as certain Philippine and Hawaiian offices of certain banks,
" including Japanese banks, are designated as “generally licensed
nationals.””®?

d. European Neutrals. .

. The use of foreign funds control as an instrument of United
States foreign policy appears in a- manner less obvious but equally
~ important in the treatment accorded certain European neutrals—
" Sweden, Switzerland, Spam and Portugal—who are so situated as

" to be within the danger of falling within the Axis orbit.

, Shortly after June 14, 1941, when all the countries in con-
-~ tinental Europe not previously blocked were brought within the
" system of the freezmg order, the Secretary of the Treasury issued
_ general licenses in. favor of these European nationals.? :
Typical is the general license in favor of Sweden.  Any trans-
actions described in Section 1 of the Executive Order are permitted,
if the transaction is by or for Sweden, or a national thereof, or if it
involves property in which Sweden was a national thereof and had
~any interest since the effective date of- the. Order, prowded how-
“ever that '
1. It is not by or for any other blocked country or national
of any other country, and -
‘ 2. It does not involve property of any blocked country or
national other than Sweden or a Swedish national, or :
‘ 3. It is either by or for the Swedish Government or Sveriges
" Riksbank (similar to our Federal Reserve Bank): or that a spe-
- cially designated representative of the Minister of Sweden to the
5 United States has certified in writing that the fransaction complies
; with the first two conditions designated.
This license specifically provides that no payments, with-
f,drawals or transfers are to be made under this license from any
blocked account other than blocked accounts of the Swedish Gov-
"}ernment or the Sveriges Riksbank without the certificate of the

52Gen, Lic. Nos. 59, 60, 61, 62, 63, 66.
83Gexn, Lrc, Nos. 49, 50, 52, 70.
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representative of the S;vedish Legation ‘and shall not apply with
respect- to any Swedish national who is also a natlonal of another
blocked country.®

The effect of this coupling of a blocking order with an unblock-

ing license is to subject these countries to at least some measure
" of supervision and ‘more important to make clear the precarious
nature of their privileges which may be withdrawn or modified by
administrative action without a further executive order.

" B. Specific and Operating Licenses

‘Supplementing the system of general licenses which permit

“all transactions of a described character without special application

therefor, is the system of specific licenses provided for by Section _

130.3 of the Treasury Regulations.. Specific licenses are of two

kinds, those which license a particular described transaction such

" as the sale of certain named securities, and the so-called operating
licenses which permit the licensee to conduct a described busi-
ness for a specified period of time and to perform all acts incident
thereto. No general rules govern the granting of special licenses,
each application being considered on its own merits in the Ilght
of all the c1rcumstances

1. Procedure.
Applications for spec1ﬁc licenses are filed with the Federal

Reserve Bank in the district in whlch the apphcant resides or main-
tains his principal place of business. In the usual course, applica-

tions are investigated and forwarded to the Treasury Department

in Washington together with a. recommendation of approval or
disapproval. = The Treasury Department either grants or refuses
- the application and notifies the Federal Reserve Bank of its deci-
~ sion, who then notifies the applicant if disapproved or issues and
forwards to the applicant the license which is generally issued by

“the Federal Reserve Bank in the name of the Treasury Department. .

Specific licenses contain a time hrmt generally fifteen or th]rty

54Gex, Lic. No. 49. Smnlar provisions were made as to Sw;tzeriand Gen. Lic.

No, 50; Spain, Gex. Lic. No. 52; and Pottugal Gex. ch No. 70.
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days from date of license during which time the transaction must
be completed otherwise the license automatically lapses at the time
set forth in the specific license, usually the last day thereof, the
holder of the license must file with the Federal Reserve Bank a
- Teport as to the transactions conducted under the llcense giving such -
information as directed in the license. '

.Operating licenses are granted- usua_lly for either one month,
two months, or three months and require the holder of the license
to furnish penodlcal reports to the Federal Reserve Bank as to
_all transactions under the license and usually the report must be
filed either semi-monthly or monthly.

Copies of the licenses must be furmshed to the bank -in which’
the blocked account is maintained since without -such hcense the
bank may not honor any withdrawals on the account: except as
authorized by the general licenses above referred to. The operating
license provides definitely for the-maximum amount that may be
withdrawn from such account for each period and the bank will
refuse to honor any checks or withdrawals in excess of the amount
specified in the license for such period. It is therefore necessary
in conducting a going business for a blocked national that applica-
tions for renewals be'filed sufficiently in advance of expiration
“date of the license-as to avoid a hiatus, since, during the period
between the end of the license and the renewal thereof the bank
‘will refuse to honor any check or withdrawal on the account irre-
" spective of how large a balance is contained in the account and no
matter how small the amount of the check or withdrawal 5

2, Reports.,

~ The system of licenses is supplemented by a system of reports

‘which has a triple function. In the first place, reports provide a

means for checking on evasions and violations of the control. This

is particularly effective since reports are called for not merely from

-One party to a transaction but from the bank clearing the trans-

z}'ction and in many cases from all parties including agents and inter-'
54‘Recent1y, licenses are containing provisions to the effect that the banks hold-

_ ing the blocked accounts may honor a check dated prior to the expiration date set
forth m the Izcense
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mediaries. Secondly, the information obtained from the reports
assist the Treasury in determining the desirability of new kinds
of controls or on the other hand, of permitting a relaxation of the
existing controls. Finally, the reports supply the government with
the basic information which will make possible an effective use of
-, financial controls- as a weapon in the national interest. -This is

' particularly true of the new census provided for by Form TFR-300,
which apphes not only to blocked countries and blocked nationals
but to every. foreign country and national (except “generally
licensed nationals” under General Licenses Nos. 28, 42, and 68).

" Reports of this character on Form TFR-100 were required of Nor- -

way and Denmark and their nationals concerning any property
situated in the United States on April 8, 1940, in which these coun-

tries or their nationals had any interest on or since April 8, 1940. -

These reports were to be filed by any person in the United

States holding or having title, custody, control, or possession of

such property. where the total value of such property was $250 or
more.

ments to the Regulations were made requiring similar TFR-100
reports with respect to every new blocked country and national
thereof, and usually one month’s time was given for the making
of such reports.

Form TFR-300 is required to be filed by every person in the
United States holding or having title, custody, control, or possession
of property of every foreign country and national where the value
of such property was $1,000 or more, and as to safe deposit boxes,
patents, trade-marks, copyrights, franchises, and partnership and
. profit sharing agreements irrespective of the value thereof.

United States on June 1, 1940, and with respect to all property
in the United States on June 14, 1941, irrespective of whether
Form TFR-100 had ever been ﬁled . Thereafter, these regulations
were again amended so that China and Japan and their nationals

-’55Amendment to Treasury Regulahons, May 10, 1940.

The reports were to be filed by May 15, 19405 As addi-
tional countries were blocked by the Executive Order, amend-

When the control was extended to all continental
Europe on June 14, 1941, a complete survey was undertaken. )

This
report must have been filed with respect to all property: in the =
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were required to file Form TFR-300, not only as to property in the
United States on the two dates given above, but also as to property
‘in the United States on July 26, 1941. The time to file these
reports originally expired on July 15, 1941, but was later extended
from time to time until October 31, 1941. 56

We have already discussed in connection with special and
operating licenses the requirement of reports with respect to the
transactions carried on pursuant thereto. Transactions carried on
‘under general-licenses are required to be reported by the banking
institutions within the United States engaging in such transactions.
. This requirement is contamed as an express prov131on in the various
general licenses. -

IV BURDEN ON BANKs

- THE burden of submitting reports falls most heav:ly ‘upon
‘the banking institutions in whose hands a vast part of foreign
“assets is held and through whose hands the vast part of all trans-
actions mvolvmg foreign assets pass.

General licenses require-the banks to make certain reports im-
mediately upon the consummation of a transaction.’” "As to trans-
actions permitted under other general licenses, the - banks are
required to make monthly reports.*® - As to other.types, they must
make weekly reports,® and for still another type, quarterly re-
_ports.® 'In addition to these, the banks are required to make reports
at various periods under specific and operating licenses.

The duty 1mposed upon the banks to satisfy themselves that
_certain transactions comply with the COIldlthl’lS set forth in the
various general licenses under which the transactions are author-
ized,® is also a heavy one since under the Executlve Order any

56Pus. Circ. No. 1 as amended on September 18, 1941. On Oct. 24, 1941, the

Treasury ordered (1) that on contracts of employment involving sums less than
$5,000 no report need be filed, (2) that as to imports and exports and insurance
_compames the filing date of the reports should be extended to Nov 29, 1941,

87Gen. Lic. Nos. 12, 32, 33,

58Gew. Lic. Nos. 2, S, 9, 11, 13, 14, 19, 21, 27, 37, 58, 59 §0, 61, 64,
. 59GeN. Lic. Nos. 4, 20, 49, 50 52 55, 70.

60Gen, Lic. No. 71.

°1GEN Lic. Nos. 32, 33, 56 58, 61, 64, 65, 67, 72.
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~ person who violates the Order is subject to a penalty not to exceed
$10,000 and imprisonment not to exceed ten years.

The burden of making all these reports in"addition to t.he
‘reports on Form TFR-300 is considerable since a conservative
‘estimate would. show that at least 250,000 specific and ":—‘operat_lng
licenses alone have already been issued. o

The Executive Order sets up no standard of how much proof
banks must obtain in order to be “satisfied” that the transaction
in question complies with all the.terms and conditions 'setvam:th,
Questions may arise involving the nationality of each of the parties,

_ the nationality ‘of each and every person who has any interest -

in the property, the scope ‘of the license under which each of the
parties is operating, the country of origin, and the country of des-

tination of the goods involved in the transaction. The transaction

may be further complicated by questions of agents and princip;ls,
" both disclosed and undisclosed. To obtain absolute proof of all
“these various factors may be impossible under present conditions,
and therefore to requife absolute proof under these circumstances
would be to substantially curtail commercial activities of the kind
* contemplated by the licenses, while reliance upon proof by a,fﬁ.-
davit for example, may subject the banks to grave future eventuali-
_ties. In consequence of the responsibility thus placed upon the'm,
the banks have naturally tended toward an extremely conservative
~approach in handling. these problems. :

CONCLUSION ;

WHILE normally it would seem that the freezing of assets would

apply only to foreign countries and their nationals, the above facts

reveal that there is a far-reaching effect upon the domestic econo-.
my.*”* The foreign assets in the United States as of January 1, © -

1941, are estimated at about $10,000,000,000. The banking institu-
tions are very directly affected by the operation -of the orders

as they are directly charged with the responsibility of not per-

mitting any of the prohibited transactions under severe penalty.®®

62Brown, How Freesing Afects Domestic Trode, CREp. Axp Frvan., Manac,

Aug., 1941 . 14, . .
'g’&?’Wazékp“Frozen Assets” (1941) 2 Imvest. Baxx. 20.
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Therefore, any banking transaction in which any of the parties
concerned is a blocked country or blocked national or in which
" any blocked country or blocked national has an interest must be
_ carefully watched to see whether a license is required. The same
condition prevails as to insurance companies of all kinds in connec- -
-tion with the payment of claims or benefits where either of the
parties is a blocked country or blocked national or where a blocked
country or blocked national has any interest in the property or
~claim.® All trusts and estates are subject to the same risks, whether
~ donor, trustor, trustee, executor, administrator, or any beneficiary
‘may be affected. It affects all transactions of securities under
S‘eéti?)n 2A of the Order, irrespective of the nationality of the party.
- It affects all corporations and their registrars and transfer agents

“other securities where a blocked country or blocked national has
any interest in the securities. -~ S ‘
Under Section 5 of Executive' Order No. 8785, a national is
" defined as a person who has been domiciled in or a subject citizen
~ or resident of a foreign country at.any time since the effective date
- of the Order. Legalistic distinctions as to residence, domicile, etc.,
are unimportant since the definition is so broad and all-inclusive
“and the policy back of the Order is.to embrace all that may possibly
come within the scope of the plan. (When in doubt, block). In
considering the domicile of a person the policy has been that any-

. one in the United States on a temporary visa, such as visitor’s
. permits or transit visas, is not considered domiciled in the United
. States. Because the definition is so general it includes even citizens
‘of the United States who may have been residing or domiciled in

“any of the blocked countries since the effective date of the Order.
‘Furthermore, under this definition a person can be a national
of many blocked countries depending upon his citizenship, resi-
dence, or domicile in any of the blocked countries since the effective
“date. And the Order provides that where a person is a national

- of more than one foreign country he is considered to be a national
.of each foreign country.® ‘ -

84NaTIONAL UNDERWRITER, June 26, 1941, p. 6..
-888ection § (E).

. in connection with transfer or assignments of stocks or bonds or -
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An interesting question arises as to the treatment of a peculiar
class of European individuals who have been rendered stateless by
the action of certain European governments. It would seem to
follow that such an individual has no citizenship so that if such
an individual were declared stateless prior to. the effective date of
the Order the definition of a blocked national as to such an indi-
vidual would have to omit the requirement of citizenship and rest
simply on residence and domicile.’ o -

Various theories have been advanced as to what the future
may bring with respect to foreign funds in the United States. It
has been proposed that such tunds be taken by the United States

Government and offset as against the balance due from the réspec-

_ tive foreign countries under the debts arising out of and since
World War 1.5 .Such a result is inconceivable under our con-
_ stitution and our system of law and government. ‘As stated by
Senator Connally during the debate on the Joint Resolution in
April, 1940. “There is an international faith in the integrity
of the United States Government that it will protect and safe-
guard and secure property of
in the United States.”™ = . , ;
As a final word of caution, it must be borne in mind that the
entire subject, the executive orders, the regulations, rulings, and

licenses:are all in a highly fluid state and each and every part may

be amended, revoked, or cancelled solely in the discretion of the
government and without any prior notice. .

66Foreign Assels in This Country G Problem to U. S. Treaswry (1940) 20
Barron's 4; Travis, supra note 14. Polk, Freezsing Dollars Against the Axis (1941)

For, ArFairs 130.

8786 ConG. ReC, April 29, 1940, at 792?.. In this speech Senator Connally staied: .

. «Byut if we permit foreigners to invest their money here we owe them ‘someé
duty. We owe a duty to foreign countries; and when the nationals of those coun-

tries invest in our securities we owe them at least the duty, if we can exercise it,
of seeing- that they are not defrauded, that they are not
not ‘high-jacked’ out of their property. We should do all we can to preserve the
sanctity of investments if we permit foreigners to make them ‘here at all
.. seems to me this proposed legislation is in the interest of good will and security.
... Why are they now sending gold and securities to the U. 8,7 Because there
is .an international faith in the integrity ‘of the United States Government that
it will protect and safeguard and secure the property even of aliens, that is

legally and Jawiully in the United States.”

aliens -that is legally and lawfully

robbed, that they are

So it.

THE “RECONSTRUCTED COURT” AND
RELIGIOUS FREEDOM: THE GOBITIS
CASE IN RETROSPECT
WILLIAM G. FENNELL .

_ THE appointment of Justice Stone to be Chief Justice of
, !Jm.ted States Supreme Court brings to mind numerous decisi
: ;?d}l]cative of his liberal philosophy.. Of these none' deserve:
S;glu:; é)::jﬁ than his dissenting opinion in the Compulsory F
jI‘he .majority qpinion by Justice Frankfurter and Jus
VS§on€.;’s‘dlssent in that case present an opportunity to stud
_conﬂlctmg attitudes of two eminent jurists—;—both 'reputédl y“'
~‘er'als”—‘-0n the question of the “accommodation” between tl?e c
: stftutional guarantee of religious freedom and the expanding d
: trlr.le of the police power, and the scope of judicial review ofg st
legislation affecting civil liberties. No other recent case afford
better opportunity to study the approach of what one might «
.the. “liberal democratic” jurist and -the “liberal constitutiinali
: jurist to the problem of conflict between rights of conscience ¢
the proper demands of the state. The liberal democrat‘puts c;
ple?e trust in the majority popular will to correct foolish legislat
whu;h violates the constitutional liberties of the first ten-Ame
ments, and would reduce the participation of the Supreme Co
n the process of correcting such’ legislation to keeping open
:mean‘s by which undesirable legislation may be repealed, such
3 the right to vote, to disseminate information, to organize Igolitica:
‘i?d to ;Lsser{qblt_e. The liberal qonsFitutionaIist, however, while plv
- 1 g‘ no Jess importance upon keeping these channels for correct
tt}é]glslatlon open, nevertheless recognizes the important role wh'
msffu;x:ng. Court h?s ufxder t_;h.e Constitution of scrutinizing e
hibitionsr f1rt11,c1gly legislation which comes within the specific p
of the first ten Amendments, especially legislation v

»w -

Woinam G mem B A :
G. , B.A, 1930, LL.B., 1933 iversity, i
f the New Vork Bar and contributor to various le,g:l( ag;irigg:as;m—ty, s 8 men

. IMinersvill istri st
017 (19405, e School Dxrstrlcti v.. Gobitis, 310 U,v,s_ 586, 601, 60 Sup. Ct. It
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tachement One inheres in the vagueness of general terminology. The
_categories he would create are so broad that they would be given differ-
ent meanings by different courts and by the same court at different 3
times. Fven so they could scarcely give effect to the governing policies
in the enormous diversity of human affairs. The word contract, for ex-
ample, covers an immense variety of situations and factors Wthh can- 2
not be given due weight through the usual general rules as to validity,
and effect. To have a just and workable system it is necessary that
the rules take into account the extraordinary variety in possible situa-
tions. At this stage narrow categories rather than broad ones are Lhe;%
" need of conflict of laws.* The second difficulty comes from reJectxon of
the indicated law and consequent continuance of variety in decision
which, indeed, the system itself envisages. M. Lepaulle would make th:s
variety possible through the doctrine of public policy. If public polig
is broadly interpreted, it would mean an illusion of certainty where there;
is no certainty. £

HARVARD
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Vor. 62 MARCH, 1949 . No. §

JUDICIAL CONSTRUCTION OF THE TRADING
WITH THE ENEMY ACT ¢

Joseph W. Bishop, Jr.*

HE Trading with the Enemy Act has in modern economic
warfare two basic objectives: to keep an enemy from using
for his own purposes any property which he owns or controls,
ocated within the United States; and to make that same property

available for the purposes of the United States. Essentially
s:mple as are these purposes, the Act — perhaps because loosely
2and hastily drafted — has presented to the judiciary a collection
f; knotty problems which are probably not surpassed by those
arising under any other statute of its size and weight. It is the
of this article to discuss some of those problems. '
The first purpose, essentially defensive, has been accomplished
ﬁ?incipally by “freezing” controls. Freezing, unlike vesting, did
f!"ﬁt change the ownership of the property affected, but simply
prohlbxted and declared void transfers not licensed by the Treas-
di'y The constitutionality of such prohibition and nullification

'BOOKS RECEIVED

Law oF CONVEYANCING 1N BriTise Inpra. Second Edition. By S. K¢
Dutt. Allahabad: University Law House. Pp. xi, 796. Analyszs
and sample forms.

PRESS AND THE CONSTITUTION: 1931-1947, THE. By ] Edwaid
Gerald. Minneapolis: University of Minnesota Press Pp. viii, 173.
$3.00. '

TrADE-MARK LAW AND PRACTICE Lanham Act Edition, By Leon H.

Amdur. New York: Clark Boardman Company, Ltd. Pp. xiii, 776. ¥
$15 .00, ‘.

+1In addition to the usual warning that the opinions expressed herein are not
m:essarﬂy those of the Department of Justice, the author cautions readers that
kt‘has been largely responsible for the appellate litigation of some of the cases dis-
ssed herein, particularly Clark v. Manufacturers Trust Co. and Matter of Herter,
rd

and so has a certain, perhaps inevitable, bias.

This article avoids, insofar as possible, detailed discussion of the history of

$2.00. Essays on tax theory. ] ‘-',3

4 These shortcomings have been clearly pomted out by Professor Reese, Book
Review, 48 Cor. L. Rev. 1117 (1948).
* Professor of Law, Columbia University,
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of transfers of foreign-owned property is no longer open to ques-
tion, and in general the courts have accorded to freezing orders
the full effect intended by the legislative and executive branches
of the Government.? The freezing program, by subjecting to
licensing and consequent strict scrutiny transactions affecting
property in the United States in which foreign countries (allied
and neutral as well as enemy).or their nationals had an interest,
not only prevented the Axis from using'its own property in the
" United States.as a means of obtaining credit and forelgn exchange
but, more important, seriously interfered with its plans for the
lootmg of conquered countries. Without the freezing controls,
utilization of dollar assets belonging either to the Axis, its na-
tionals, or its victims would have presented few difﬁcultiﬁ's to the
gcute financial intellects in the German Devisenabteilung of the
Reich Economics Ministry and their Japanese opposite numbers.
The imposition of “occupation costs” or the simple pointing of a
gun could secure the transfer of interests.in Américan property

to the Axis; “evidences of ownership” so obtained could easily-
have been exchanged in neutral countries for “hard money.” As
it 'was, few neutrals cared to speculate in evidences of ownershlp‘

which American law declared null and void.
At its peak, the program affected property valued at nearly

eight billion dollars;® but it is being terminated as rapidly as

possible, the. general policy being either to unfreeze the assets

altogether or, if they have a genuine enemy taint, to vest them in_

Exec. Order No. 8389, 3 CopeE Fep. REcs, 645 (Cum. Supp. 1943) (issued April 10,
1940). For a comprehensive collection of Executive Orders, General Rulings, Gen

eral Licenses and other regulations under the freezing program see DocuMents =)
PerTaNING TO Foreioy Funps Cowntror (U, .8, Treas. Dep’'t 1946). =i

2 E.g., Silesian-American Corp. v. Clark, 332 U. S. 469 (1947) ; United States v.
Von Clemm, 136 F.ad 968 (2d Cir. 1943), cert. denied, 320 U. S. 769 (1943);
Clark v. Propper, 169 F.2d 324 (2d Cir. 1948)., Some question has arisen in the
courts of New York as to the effect of these regulations on transfers by judicial
process, such as attachment or the appointment of a receiver. CJ, Singer v. Yoko-
hama Specie Bank, 293 N. Y. 542, 58 N. E2d 726 (1944). The Singer case has

been criticized by commentators, see Berger and Bittker, Freezing Controls: The .

. Effects of un Unlicensed Transaction, 47 Cor, L. Rev. 308 (x947), and rejected
by the Court’ of Appeals for the Second Circuit. Clark v. Propper, supra.” See
also Clark v, Chase Nat. Bank, S. D. N. Y., Oct. 1, 1948. The Supreme Court has
granted certiorari in the Propper case, and it is possible that such conflict as there
is between the federal courts and those of New York may be resolved, ~ -

3See ANNUAL REPORT, OFFICE OF ALIEN Property CUstopian, Fiscar’ VeAE T

Enpmnc JUNE 30, 1944, 14; H. R. Rep. No. 1507, 77th Cong., 1st Sess, 2-3 (1941); °

1949] . TRADING WITH THE ENEMY ACT u 723

the Alien Property Custodian* With the end of shooting war
and the gradual return of more or less normal economic condi-
tions, the practical significance of the freezing program to the
lawyer decreases, and it will consequently not be mcluded within

The - vesting of property by the Alien Property Custodian
achieves the second, or offensive (in the military sense), purpose

_ of the Trading with the Enemy Act — the seizure and utilization
.of ‘enemy property “in the interest of and for the benefit of the

United States.” It accomplishes this sweeping objective by trans-
ferring the ownership of the property to the United States, there
to remain unless the former owner can fit himself into one of the
sections of the Act which provide for return. It will be noted

- that the scope of the vesting power is considerably narrower

than that of the regulatory power,. for the latter covers any
property. in which a “foreign national has any. interest, while
the former extends only to the foreign interest itself 8 —and, in
practice, only to enemy interests.

. The value of the property directly affected by the vesting pro-
gram while small by comparison to the sums frozen, can hardly

. 'be described as piddling. As of June 30, 1947, the Custodian had

vested, German and, Japanese property valued at $266,017,000

~and had estimated the value of such property not yet vested to be.

somewhere between $88,500,000 and $103,500,000.7 These fig-
ures are, however, deceptively low, for they take no account of

thousands of copyrights and patents — as, for example, the basic
Sk - , .

_* This policy was expressed in detail in a letter from the Secretary of the Treas-
ury to the Chairman of the Senate Committee on Foreign Affairs, See N. 'V, Times,

. Feb.- 3, 1048, p. 1, col. 6. By Exec.’ Order No. 998g, 13 FED. REG. 4891 (x948)

(issued August 20, 1948), administration of the freezing program was transferred
to .the Attorney General, as successor to the Alien. Property Custodian,

Reeves, The Control of Foreign Fun-ds by the United States. Treasury, 11 LAW &
ConTEMP, PrROB, 17 (1945). :

. ®See Clark v, Edmunds, 73 F. Supp. 300 (W. D. Va. 1947), cf Clark v.

: Uebersee Finanz-Korporation, 332 U, 8. 480 (1947), discussed pp. 749-50 infra.

:T ANNUAL RePORT, OFFICE OF ALIEN PROPERTY, DEPARTMENT OF JUSTICE, FISCAL
Year Enpmve JUNE 30, 1947, 3. The value of vested Ttalian préoperty never ex-
ceeded $18,000,000, and its return has now been authorized by Congress. Id., at

i 89; Pub. L. No. 370, 8oth Cong., 1st Sess. (Aug. 5, 1947). Bulgarian, Hungarian,

and Rumanian property vested totaled only about $5,000,000, ANNUAL Rnpoa'r,
suprg at 18, -

the scope of this article.® -

®* For a general survey of the wartime operatlon of the freezing program, seé-
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patents of I. G. Farben in the synthetic rubber industry ® — the
dollar value of which the Custodian has preferred not to estimate,

but which is undoubtedly substantial.® :
Having said so much by way of preface, we may now ei;amine
in more detail some of the more important and vexing problems
which have arisen out of the Custodian’s exercise of the vesting
powers conferred on him by the Trading with the Enemy Act and
by the executive orders issued thereunder.'® It will be convenient
to divide this treatment into two major sections, one-dealing with
the nature of the Custodian’s administrative powers, the other,
with the rights of property-holders affected by the exercise of
those powers. . o '

1. THE NaTurk oF THE CUSTODIAN’S POWER

The urgency of war a_ind‘the political impotence of enemy aliens -

conduced to a gorgeous and rather unusual liberality in the Con-
" gressional grant of power to the Custodian. Section 5(b), as ex-
panded by Title IIT of the First War Powers Act of 1947, pro-
‘vides that “any property or interest of any foreign country or
national thereof shall vest, when, as, and upon the terms, directed

by the President . . . ?* There were reasons for making Sec- -

tion 5(b) broad. For one thing, it expanded and ratified the
freezing controls which were already in effect. For another, the

B For a déscription of these patents, see Standard Oil Co. v. Markham, 64 F.

Supp. 656 (5. D. N. Y. 1945), éf’'d, 163 F.2d 917 (2d Cir, 1947), cert. denied, 333

U. . 873 (1948).

% ANNUaL REPORT, supra note 7 at 3, 57, 6. - N )

1% The Office of Alien Property Custodian was created and authority to exercise
powers under the Trading with the Enemy Act was conferred upon the Custodian
by Exec. Order No. gogs, 7 Fed. Rec. 1971 (1942) (issued March 11, 1942), later
amended by Exec. Order No. 9193, 7 FEp. Rec. 5205 (1042) (issued July 6, 1942),
and Exec. Order No. 9567, 10 Fep. Rec. 6917 (1945) (issued June B, 1945). By
Exec. Order No. ¢788, 11 Fep. Rec. 11981 (1946) (issued October 14, 1946), the
Attorney General succeeded to the powers and duties of the Alien Property Custo-
dian. In this article the term “Custodian” will be employed to describe both the

~ Alien Property Custodian and the Attorney General as his successor. )

M gome idea of the sense of urgency which spurred the Congress onm as it
amended § 5(b) may be gathered from the bare statement that on December 18,
1941, precisely one week after the original bills were introduced in the House and
Senate, it had shot through committees, been debated and passed, and been signed
by the President. 87 Cownc. Rec. 9704, 9706, 9753, 9789, 9801, 9828, 9837-46, .

" 9855-68, 989395, 9946-47 (x941); 55 Star. 841 (1941), 50 U. S. C. Apr. § 621,
(1046).

’ 1 s Wil H {HD pivstr o alld RG]
1949] TRADING WL

legislative mind was in a state of great vagueness as tc.c ;whethzr
the World War I Trading with the Enemy Act was alive, dead,
- or half-dead ** and ‘many legislators undoubfedly regarded the
amended Section s(b) as a capsule Trading w1th'the Enemy ACté
conferring anew any of the old powers whlcb mlght have lapse
ing some new ones. . V

aé;}naiiac%ice the question of the extent of the survival of the
old Act has not proved embarrassing. It seems to have been as-
- sumed from the first by both administrators and c?urts that the
World War I provisions (except such of them as in terms were
applicable only to that war) had not been (.iead but only sleepm%{,
and that they automatically became effective upon the putbreza
of World War II. The President transferred to the new Cu§todla;ln
the powérs' and functions exercised by his count:erpart du}'mg 't e
first World War;*® the Custodian carefully ?v01ded any implica-
tion in his vesting orders and other propunaamentos that .he wa;s
-~ Jimiting himself to.Section 5(b); the lower com:ts I?el;ilstenty
8. cited the sections of the old Act and cases constrt.lmg it;1* and at
length the Supreme Court made it oﬁilciai by holding that th‘?,new
Section §(b) and the holdover sections of the {\et were pal;:s
of an integrated whole” and that the old sectlon{; were to e
treated as operative, so far as that could be done wzthmft ‘deffat'-
ing the purpose of the later enactment.'® Consequen‘tly, it is elear
that Section 7(c),'® as construed by the courts during and after

‘:: 5(b), it is rather more.explicit, for it f'axprgssly pr(iwdes tl}at tfhe
= Custodian’s administrative determination shall be conclusive for
purposes of an initial transfer of possess'%on.:.“Any money oxl'.othex;-
" property including (but not thereby limiting the generality o

12.uTitle TTT of the bill deals with the Trading with the Enemy Act, which

that Act are still in effect. Some sections have terminated, and there is doubt aé, to
the effectiveness of other sections.” ‘H. R. Rep. No. 1507, 77th ang., 1'st esS.
" g-3 (1941). : '

?‘3 Exec. Order No. 9142, 3 Cope Fen. Recs. 1348 (Cum. Supp. 1943).

ping Co. v. Crowley, 49 F. Supp. 215 (8. D. N. Y. 1943) ; The Aussa, 52 F. Supp.

1943). .
.15 Markham v. Cabell, 326 U. S. 404, 411 (1945).

'§ 7(c) (1946).

World War 1, is still in force. While not so simple. as Section

originally became law on October 6, 1917, during the last war. Some sections of

14 o The Pietro Campanella, 47 F. Supp. 374 (D. Md. 1942) ; Draeger Ship~

927 (D. N. J. 1043) ; Stern v. Newton, 180 Misc. 241, 39 N. ¥. .Sﬁzd 593 (Sup. Ct.

16 4o StaT. 416 (1917), as amended, 40 STAT. 1020 (1918), 30 U. 8. C. Arp,
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the above) i
. . . choses in action, and ri

the abov oses tion, an rights and claims of ew
o azzéirn?r;? descn%tlon owing or .belonging to or helfioffoiwiry
A , or on behalf of, or for the b ' g

enefit of, an enem

onbe . or .
ally of enemy . . . which the President after investigation 53;1&11 K

e oot owing or so belongs or is so held, shall be ¢
) sferred, assigned, delivered, or paid over to the Al?n“
Alien

y the Alien Prop-

ally of enemy .

Property Custodi
odian, or the sam .
erty Custodian . e e may be seized b

“ .o

. A. The Power of 'Summary Seizure

- ‘ ' S
e Supreme Court, when the World War I ‘Cus‘t-ddiax; took
00

to the courts to enforce hi
orce his summary d ~ ST
showed . > summary emands for possession;”
power f:;)i;h;p&spon to be niggardly in honoring tll)lié grzslr:)tn)’f
his démand Wg in substance that the Custodian’s suit to enfo o
e dez;iat?rétamosnlt to taking with a strong hand ** arxfg
ted or delayed by def : e
. . . bein ‘ o y defenses, its only conditior
g the determination by the Alien i’ropertyy Custiictligq
‘ n

that it : erty.” '
was enemy property.” ** The lower courts gave equall
Yy

B t .

Permissible Defen ‘
. fenses. — In the light of this legislati
cial la S Jlight of this legislative o
e Izjgssiiz. it ’mlght at first blush be supposed that rzgi(itmdl
e b jan’s summary demand for property which he deatn .
of time and O_Wned.by or owing to an enemy would be a w er-.
cuch propertcounsel fec.as.' In practice, however, some hOldet:‘Sti |
Tzations Sez———espimally banks and large commercial org o
—seem to have a deep-root ' organ-
aversion t o ed, probably instinctive,
nakeéoze:ﬁagzie 'hfa “ndlgg over of large sums of mdieynisgfiu:}? "
of ‘'a Government a ' - &
of holder gency. In fact, the tenacit
ed at least in casting. doub
: t upon the Cus-

17 .
Section 17 of the Act gi
- ct gives the fed istri
th . eral district surisdicti
elgr;;;&(}ns ?f the Act. 40 Srar. 425 (1917), 50 ICJ §Q‘gt;)ur18dlctxon to enforce
e ustice Holmes in’ Central Trust Co. v G' . App. § 17 (1946).
568-69 (1921). - Garvan, 254 U. S. 554, 566
® Mr. Justice McKenna i ' i ’
. enna in Commercial Trust i ' ’
(Igzg)E. Se;also.Stcehr v. Wallace, 255 U. 8. 23: (::;I;J.“Mﬂler, 262 U. S. 51, 56
s, 26.5.,{} rger;?gx (Exchange Nat. Bank v. Garvan, 2};3 f‘ed. 43 (2d CA.
Cir. taom) -Hi.Ck 1922? ; Columbia Brewing Co. v. Miller, 281 Fed o
sub mom ];a]ti o Bal?mom & Obio R. R, 10 F.zd 606 (7D 1\/Idg a0 (S
. more & Ohio R. R. v. Sutherland, 18 Fad <50 (4&1 o . 1926;, aff’d
: ir. 1927).
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todian’s power of summary seizure in two rather common situa-
tions — where the holder disputes the Custodian’s finding of the
existence of an indebtedness to an enemy, and where the holder
¢ psserts a possessory lien on the enemy’s property- - e
. Both these questions were presented to the Court of Appeals
for the Second Circuit- in Clark v. Manufacturers_Tr’ust Co.,*
recently decided. The Custodian had found the Trust Company
to be indebted to the Deutsche Reichsbank in the amount of
$2 5,000 and had demanded that that sum be paid over. The Trust
Company refused to comply, asserting first, that it was not in-
debted in any amount, because its obligation to the German bank
was more than set off by a claim against that bank; and second,
that this obligation created a “banker’s lien” on the Reichsbank’s
deposit, by virtue of which the Trust Company was entitled to
tetain possession of the money, under Section 8(a) of the Act.?
The district court had, without opinion, ordered the Trust Com-
pany to pay Over the sum demanded, with interest at 6 per cent
~ from the date of the demand. -~ - : S e
The court of appeals, ‘remarking that the appeal presented
«gaveral interesting questions upon which there is’ surprisingly
little direct auth_ority,” itself created but little new -authority. on
the two principal questions. By ‘holding that a setoff is “tech-

with the plaintiff’s cause of action,” % the Court felt able to fall
back on the well settled proposition that a debtor must pay to the
Custodian an undisputed debt.2* But, by way of dictum, the court
said that it would “hesitate” to hold that the Custodian’s power
to seize money which he determines to be owing to an enemy

91 169 F.2d 932 (24 Cir. 1948), cerb. denied, 335 U. S. 919 (1949)
22 4o StaT. 418 (1917}, 50 U. S. C. Aee. § 8(a) (1946). ) ! D
28 Clark v. Manufacturers Trust Co., 169 F.2d 932, 034 935 (2d Cir. 1948),
cert. denied, 335 U. 8. g1o (1949). The court distinguished New York cases which
had stated that where 2 bank asserts a setoff against 2 depositor’s claim, “it is
only the balance which is the real or just sum owing . - .. Long Beach Trust
Co. v. Warshaw, 264 N. Y. 331, 334: 190 N. E. 659, 660 (1934); Kress v. Central
Trust Co., 246 APD Div. 76, 79 283 N. Y. Supp. 467,
offd, 272 N. Y. 629, 5 N. E.2d 365 (1936), on the ground that “this language 15
appropriate to the cases where it was used but would seem to have little bearing
on the guestion now before us.” Clark v. Manufacturers Trust Co., supré at 935
. Z‘VAmerican Exchange Nat. Bank v. Garvan, 273 Fed. 43 (2d Cir.-1921), af'd,
260 U. S.‘7o6'(1922); Kohn v. ]acob & Josef Kohny 264 Fed. 253 (8. D. N. Y.

1920). .

pically . . . @ money demand independent of ‘and unconnected -

471 (ath Dept: 1935)s
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extends to-a debt the validity or extent of which the debtor does
not acknowledge.”® What seemed to stick in the judicial craw
were the “exceedingly drastic” consequences which such a power
might entail, and specifically the possibility that one who was in
fact not indebted might be compelled hastily to liquidate property
in order to satisfy the Custodian’s demand and might thereby
suffer damage for which the Act provides no remedy. All this may
be conceded, but there are certain factors — aside from the rather
plain language of the statute ** — which may make the Custo-
dian’s position morally as well as legally tenable. In the first
place, it must be assumed that the Custodian will, as he has in
the past, exercise reasonably the sweeping discretion which Con-

~ gress has given him. After all — as a judge of the second circuit

once pointed out —he could, if he were so minded, “capture
enemy property with a ‘sergeant and file or otherwise vi et
armis,” #* although in practice the Custodian has never called on
the Military Police to reason with recalcitrants. Neither would
he be likely to compel a small debtor to sell his home in order to
comply with a summary demand under Section 5(b) or 7(c).

And indeed, in the Manufacturers Trust Co. case, it is reasonable
" to assume that the Trust Company was in a position to raise

$25,000 without recourse to the auction block. RN
More important from the Custodian’s standpoint is the con-

“sideration that the creation — or even the adumbration —of a

" 25 Spe Clark v. Manufacturers Trust Co., 169 F.2d 932, 935 (2d Cir. 1948),
cert. denied, 335 U. S. 910 (1949). The United States District Court for Hawaii

has recently followed this dictum, holding that the Custodian could not summarily = - .

collect the amount of a debt which he determined to be owing to an enemy, when
the respondent flatly denied the existence of any debt whatsoever. Clark v. Nii,
Civil No. 837, D. Hawaii, Nov. 19, 1948. This judicial reluctance finds support
in some World War T dicta by Judge Learned Hand. See Simon v. Miller, 208
Fed. 520, 523 (8. D. N. Y: 1923). However, Judge Hand did not have to face
the problem squarely in the Simon case, for the Custodian had in fact gotten pos-
session of the disputed property and the suit was one which the dlaimant could
clearly maintain to recover it, under § g(a) of the Act. See pp. 74938 infra.

2 %Any money ... owing . .. to . ..an enemy ... which. the President
after investigation shall determine is so owing . . . shall be . . . paid over to the
Alien Property Custoedian, or the same may be seized by the Alien Property Cus-
todian . . . .” 4o StAT. 416 (1917), as amcnded 40 Stat. 1020 (1918), 50 U S. C.
Arp. § 7(c) (1946).

27 Hough, J., concurring in American Exchange Nat. Bank. v. Garvan, 273 Fed.
43, 48 (2d Cir. 1921), afi’d, 260 U. S. 706 (1922). See also Garvan v. $20,000
Bonds, 265 Fed. 477, 478 (2d Cir. 1920), af’d sub nom. Central Trust Co. v.

e
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“ground on which to resist his demand for possession threatens to

“entangle this power in incidental litigations” and thereby hinder

‘the purpose of this part of the Act, which is to “accomplish a swift,

certain, and final reduction to possession of vast quantities of
property -involved in incredible complication of ownership and
interest”’;?® for the grounds on which a debt may be disputed are

~many and complex: It may be anticipated that counsel of ordi-
" nary ingenuity will not be at a loss for grounds on which to deny

indebtednesses which the Custodian has found to exist.

Moreover, while -the power is drastic, it is far from the most
drastic of the war powers exercised by Congress. A bank com-
plaining of the severity of the Trading with the Enemy Act would
probably receive little sympathy from an individual compelled
to “comply with the immensely more grievous demand for the
possible sacrifice of life and limb.” *® Perhaps for reasons such as
these, two federal courts which have squarely faced the problem
have taken the statutory language at face value and ordered the
protesting debtor to pay over.?®

The second circuit, also in the Manufacturers Trust Co. case,
left equally unsettled the question presented by Section 8 of the
Act, which provides in substance that any nonenemy “holding a
lawful mortgage, pledge, or lien, or other right in the nature of
security in property of an enemy . . . may continue to hold said
property . . . .” The Custodian took the position that this sec-
tion was designed not to protect lienors from the temporary dis-
possession to which all property holders are subject, but to ensure
that an American holder of a possessory lien might, in a suit un-
der Sectlon g(a) of the Act recover not merely the value of his

28 The quotations, like so many other lapidary phrases in current legal writing,
are borrowed from Judge Leamedhﬁand. See Kahn v. Garvan, 263 Fed. gog,
g16-17 (5. D. N. Y..1920). Although written in another context, they are not easy
to reconcile with the reluctance to recognize this aspect of the Custodian’s power
which that eminent jurist displayed in Simon v. Miller, 298 Fed. 520, 523 (S. D.
N. Y. 1923).

29 Judge Learned Hand in Silesian-American Cc;rp v. Markham, 156 F.2d
793, 798 (2d Cir. 1946), af’d sub nom. Silesian-American Corp v. Clark, 332
U. 5. 469 (1947).

3% Camp. v. Miller, 286 Fed. 525 (s5th Cir. 1923); CIark v. E. J. Lavino & Co,,
72 F. Supp. 497 (E. D. Pa. 1947) ; ¢f. Miller v. Rouse, 276 Fed. 715 (S. D. N. Y.
1921) {refusal to consider executor’s contention that sum determined to be owed
to an enemy and demanded by Custodian was really an unexecuted gift rather
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equity in the property, but actual possession of the whole of the
property.31 In avoiding the question of the right of a lienor to
rem;t the Custodian’s summary demand for possession, the court
was clearly on firm ground, for a “banker’s lien” is no,t in fact a
¥1en’,7 but.merely a right to setoff,® and, a fortiori; could not be an
1r.1terest in property of an enemy, given the elet;entary proposi-
tion that ‘funds deposited in a bank cease to be the properf of
th(.e dfap051tor the moment they are deposited, so that the relat}i'on-
Shl‘p is that of creditor and debtor rather than that of bailor and
bailee. Nevertheless, it is to be regretted that the‘prbblem was
not squarely presented, for the question of the right of a holder

of -enemy property to plead a possessory lien as a defense to a

§u1t by the Custodian to enforce a demand for possession is left
in ‘ztlfnosf total darkness. Almost total, but not quite: a dissentin
opinion in the Court of Appeals for the First Circuit containg
dxcta_t to the effect that even holders of liens within the scope of
Sect.xon 8(a) must comply with the Custodian’s demand forp 0s-
session, their remedy being a suit {o regain possession m?der
Section ?(a) ;% and the unqualified language of Mr ]ustice.
Holmes in Central Trust Co. v. Garvan®* was employt;d in the
face of vigorous argument that the appellants were within the
class of lienors protected by Section 8 and hence entitled to raise
a defense. against the Custodian’s poséessory action. Holme
}gnored c.hcta in the unreported‘ opinion of Judge Auguétus Ha.nsl
in Fhe District' Court which seemed to favor the proposition that
a lienor could resist the vesting order.?". : n e
-'The question is one which is bound, sooner or later, to be pre-

»sented in such form that decision is inescapable.” The court .to

31
dmiedSee C;lz‘ték g Manufacturers Trust Co., 169 F.2d 932, 936 (2d Cir. 1948), cert
, 33 . S. 910 (1949). The right to liquidate th i : in :
be important, for the lienor bei e ol it () b
! s ng presumably more familiar with th i
may be in a better position than the C i i i
ustodian to obtain the full value of
th
fgfiiheited ﬁroyjrty. See Mayer v, Garvan, 278 Fed. 27, 35 (1st Cir 19220) Ot;
fse, upon liquidation of the security the lienor would b i - .
to the Custodian any surplus remaini factior e oy et
e ] 1rp aining after the satisfaction Qf his claim against

32 Furber v. Dane, 20, .
. 3 Mass. 108, 117-18
38 Harv, L. REv. 800,(1925). » 117738, 89 N B 227, 230 (1909). See Note,
33 See Anderson, J., dissentin; ‘
e . on othe i
ar, 35 Cost Cir 19;2)‘, g other grounds in Ma)fer v. Garvan, 278 Fed.
34 - ‘
us ;M gS 554, 56?, §68—69 {1921); see p. 726 supra. :
‘See Brief for Plaintiffs in Error, Marshall, Rosen and Metz n. 128, Ceniral
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which this happens may well find itself in something approaching
a quandary. On the one hand, it is a strain on the normal import
of the phrase “continue to hold” to say that it means to surrender,
and thereafter recover, possession; on the other, a Congressional
intent to confer on a mere lienor an immunity from temporary
dispossession, an immunity which is denied to an outright owner
of property, would be, to say the least, capricious. Lacking con-
trolling precedent, a court might well be required to delve into

i the legislative history of the section: The provision seems to have

been added at the instigation of the New York Stock Transfer
Association, which feared that otherwise the Act might be open
to a construction permitting the permanent destruction of pos-
sessory rights of American security holders.®® Such a purpose im-
plies a recognition that the Act does require an initial surrender
of possession at the Custodian’s demand.

Interest on Vested F unds. — The practical significance of these
questions depends in part upon the answer to another disputed
point: is the Custodian entitled to recover interest on a sum de-
manded by him, from the date of his demand, if the holder refuses
to comply until ordered to do so by a court? If the X Bank,

' holding a $3 50,000 deposit in the name of Hans Schmidt of Berlin,

knows that there is no defense to the Custodian’s demand and
knows also that the demand will bear interest at the rate of six per
cent ¥ from the date of service, it may reasonably be supposed -
_ that the Custodian’s turnover directive will be obeyed with gratify-
ing promptitude. If, on the other hand, there are permissible de-
fenses, and if it costs nothing to try them, the directors of X -
Bank may be expected to .postpone, by the most protracted litiga-

.88 See Hearings before ‘Senate Subcommitee on Commerce on H. R. 4960, 65th
Cong., 1st Sess. 59, 160 (1917); H. R. Rer. No. 85, 6sth Cong., 15t Sess. 3 (xo17); -
Sex. Rep. No, 113, 65th Cong., 1st Sess. 8 (1917). The hypercaution of the stock-
brokers may have been founded ot the somewhat loose generality that a possessory
lien does not survive surrender of possession. See ReSTATEMENT, SecuriTy 8§ 11,
80 (1941) ; JoNES, PLEDGES & COLLATERAL SECURITIES §§ 23, 34, 40 (2d ed. 1g01).

37 Gince the obligation to comply with the Custodian’s demand is created by
federal law, the rate of interest provided by state. law would not be controlling.
Board of Comm’rs.v. United States, 308 U, 5. 343 {(1939) ; Royal Indemnity Co. v.~
United States, 313 U. 5. 289 (1941). ‘It is, however, a handy yardstick of fairness
of which the federal courts may avail themselves. Ibid.; Massachusetts Bonding
& Ins. Co. v, United States, 97 F.2d 879 (gth Cir. 1938). In most states, the legal
rate of interest is in the neighborhood of 6%. E.£. N. Y. Gen. Bus. Law § 370;
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tion possible, the loss of the revenue from the $350,000. A ma-
jority of the second circuit in the Manufacturers Trust case
(Judge Clark dissenting) reversed the district court and resolved
this question against the Custodian, principally on.the grounds
that the Act does not provide for the payment of interest “or any
other penalty” in the event of noncompliance with the Custodian’s
demand and that “the summary procedure provided by Section 17
enables the Custodian, without delay if he immediately invokes
it, to obtain an order directing compliance.” 3# '

On the other hand, Congressional failure to provide for interest
in a statute creating an obligation has been held not to preclude
the courts from awarding interest on the. obligation, pursuant
to “the historic judicial principle that one for whose financial ad-
vantage an obligation was ‘assumed or imposed, and who has
suffered actual money damages by another’s breach of that obliga-
tion, should be fairly compensated for the loss thereby sus-
tained.” *® The Supreme Court, where Congress is silent on the
interest question, in effect appraises the Congressional purpose
to see whether the main purpose of the statute creating the obliga-
tion was to enrich the obligee or penalize the obligor. The courts
will not impose interest on criminal fines,** nor even on non-
criminal penalties such as those imposed under the Agricultural
Adjustment Act.* They will allow interest where the obligation
to the United States has been created as a revenue measure.*?
The obligation to turn over property demanded by the Alien
Property -Custodian is obviously not in the nature of a fine or
penalty. The Act may, in fact, be analogized to a revenue meas-
ure if one recalls its purpose to compel the use of certain property
in the best interests of the United States, and recalls, further, that
the most recent Congressional amendment in substance provides
that the proceeds of vested German and Japanese property shall
be covered into the Treasury ** and that the former owners shall
recover neither their property nor compensation therefor. The

38 169 F.2d 932, 936 (1948). .

3% See Rodgers v. United States, 332 U. S. 371, 373 (1947) ; cf. United States v.
U. S. Fidelity Co., 236 U. S. 512 (1915) ; Billings v. United States, 232" U. S. 26
(1914) ; Royal Indemnity Co. v. United States, 313 U. S. 289 (1941).

40 Pierce v. United Sates, 255 U. S. 398, 405—06 (1921).

4! Rodgers v. United States, 332 U. S. 371 _(1947).

42 Billings v. United States, 232 U. S. 261 (1914).

43 62 STAT. 1246 (1948), 50 U. S.'C. A. App. § zo11 (Supp. 1949).

1Y49) Te e -

morals of this confiscation will be discussed below;** it is sufficient
for the present discussion that seizures of enemy.pr.operty. un(?er
the Trading with the Enemy Act do, under the e’mstmg leglsla.tlv:,1
poliéy, redound to the “financial advantage” of the Unite

Stélt‘;si‘s reasoning is not affected by the fact that the Custodian’s
determination may be wrong and the nonenemy possessor of the
property may be enabled to recover it in a suit under Section 9(a)
of the Act. The same thing is true of tax proce.d}Jre, wl.lerei the
taxpayer is frequently required to pay first and .htlg_ate his rlg'hltls
thereafter.®> In this procedure the governmffnt is given the right
to pdssess and use the money during tl'le mte.rlrr} ‘betweffn thf;
administrative-demand for it and the ultimate judicial review o

the administrative determination.*® Extension of the anfﬂogy from
‘tax procedure, however, might lead to the result that.if the govc-1
ernment were ultimately proved wrong, th'e holder -of the seize

property would in his turn be entitled to mterest. from the t1rr11)e
Jof payment. While .the point has never been demded.—— arllld ﬁ -
_viously cannot be until the courts dispose of the question whether

_ the Custodian is entitled to interest in the first place — it might

be held that a nonenemy who has paid over proper'ty to th.e Qus-
todian, with interest, and who has thereafter establlshed.hls right
to the property; shduld recover not only the property itself but
also at least the interest which he paid.*" . :

B. Ve.fting without Summary Seizure

So far, we have coﬁSidered.only the most summary type-of
exercise of the Custodian’s vesting power —a demand for specific

. 44 Gee p..}44 infra. .. _ .
".- 45 Phillips v. Commissioner, 283 U. S. 589, 595 (1931). Cf. Yakus v.  United
21 U. S. 414, 442-43 (1044). 4 .
Staaisgje Salamandra Ins. Co..v. New York Life Ins. & Trust Co; 254 Fed. 852,

2 ich: i he two procedures. )

61 (S. D. N. Y. 1918) which” analogizes t ! )
860;' ‘IT}fe Supreme Court ,has held that an American whose property was seized
‘under an erroneous determination that it was enemy property could .recover not
“only the proceeds of the sale of §gch property, but also wh?.tever mterést was
actually earned on the proceeds while they were in the possession of .the c?:;ernc-l
; ment. Henkels v. Sutherland, 271 U. S. 298 (1926). If the property is consi eret
to have been in the constructive possession of the Government fr(?m the rlrixor;le?t
of the Custodian’s demand, Miller v.,Kaliwerke Aschersleben Aktien-Gesellsc a' ,
4 283 Fed. 746, 752 (2d Cir. 1922) ; Application of Miller, 288 Fed. 760, 76‘7‘ (2d' Cu;;
-1923) -the interest awarded to the Custodian might well be regarded as ‘‘earnings
.within the rule of the Henkels case. . :

333
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734 property, which may take the form of a “res-vesting order,” or a

.

« : H

.turnover directive,” issued subsequent to an order vesting right
R 3}

title, and interest. When the Custodian issues such an order, it

means that he has determined that a particular thing is enemy

pr'operty; and for the purposes of immediate possession of that
thlr{g his determination is conclusive, “whether right or wrong,” 48
subject only to the qualifications indicated in the preceding p;ra-'
graphs. The practical effect of this is that the Custodian has the
use of ?he property during the interim between his administrative
determination of its enemy character and ultimate judicial review
of the.correctness of that determination, every argument about
the existence or extent of enemy interest in the ‘property'being
d.eferred until suit is brought against the Custodian under Sec-
tion g(a) of the Act.®®. . o

; Where, however, there is no urgent need for an in.imedia,te‘
ransfer of possession, the Custodian'usﬁally‘follows a course
calculated to minimize the dislocation of local judicial prdceedin S
'fzmd“ business, vesting in himself simply “ the- “right title a,ngd
Interest” ‘of the enemy in and to the property. 'Uhd;'r such an-

order, if there be any controversy concerning the nature or extent

f’f the enemy’s interest in the property, the Custodian finds himself
in rnu.ch ‘the same position that the enémy himself would have
occupied — he is a litigant. As such, he pafficipates in numbers
of lawsuits differing widely “from those ordinarily engaged in b
t?le Federal Government, for they may and often do turn on ques)j
thﬁS. of chemically pure state law. The Custodian, unsupported
by his hypothetical sergeant and file, has about th:e same rights
and duties as any other suitor. ' :

To this last generalization, however, an important’dualiﬁcz;tion
must be appended: the Custodian can, in theory at least, choose
his own time and — as between state and federal coﬁrt'—'-’his own
fc.rum. It has, in fact, been flatly stated that “neither the [dis-
trict] (.:ourt nor any other tribunal in or of the United States
[has] jurisdiction to compel .the Custodian to come into court
and . . . litigate or forego his demand . .+« . He can use his
own method of procedure; courts cannot coerce him in 'Zimine‘.” ae

:: Central Trust Co. v. Garvan, 254 U, S. ';554, 566 (1921).
Eg., Stoehr v, Wallace, 255 U. S, 239 {1921). See pp. 74938 infra,

so AN .
Hough, J,, concurring in American Exchange Nat. Bank v. Garvan
B . ¥

Fed. 43, 48 (2d Cir. rg21), "
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Since a suit against the Custodian is a suit against the United

" States,®® any action against him must be brought within the terms

of Congressional consent.®® Section g(a) of the Act does not
authorize suit unless and until the Custodian has taken possession
of the property in which the nonenemy seeks to establish an inter-
est.®® Thus, where the Custodian has vested the right, title and

- intérest of an enemy in a piece of property, one who asserts an

interest adverse to the enemy’s in that piece of property cannot
sue under Section g(a).** Consequently, he must wait for the

“Custodian to initiate litigation. .

The Custodian’s possession of the initiative may not be com-

" plete, however. Section 17 of the Act gives to federal district

courts plenary jurisdiction “to enforce the provisions of this.Act,”
and in at least one case this grant has been held (by Judge

Learned Hand, reasoning on a “sauce-for-the-gander” basis) to -

empower the court to.entertain a trustee's suit to determine the
beneficial interests in the trust, where the Custodian had vested

. the unascertained interest of some of the beneficiaries, but not

the trust res itself.’® Moreover, many proceedings in state courts
affecting property in which the Custodian has vested an interést,

" notably probate proceedings, are iz rem. Since a decree in such a

suit is binding upon all the world, including persons not within
reach of the court’s process, the fact that the state court could
not compel the appearance of the Custodian % loses some of its
significance, for practical considerations will compel him to come
into court and make the most of the interest which he has vested.”

51 Banco Mexicano v. Deutsche Bank, 263 U. S, 391 (1924) ; Cummings v.
Deutsche Bank, zoo U. S. 115 (1937). See Cummings v. Societe Suisse pour
Valeurs de Metaux, 85 F.z2d 287, 289 (D. C Cir. 1936), cert. denied, 306 U. S. 631

(1939). '
313 U. 8. 274, 282 (1941). ) -
53 Sigg-Fehr v. White, 283 Fed. 949, 954 (D). C. Cir, 1923); ¢f. Hunter v Central
Union Trust Co., 17 F2d 174 (5. D. N. Y. 1926) ; Koehler v. Clark, 170 F.zd 179
{9th Cir. 1948). S ) N B
54 Ibid, -

55 Kahn v. Garvan, 263 Fed. gog (S. D.N. V. 1920). It should be noted, how-

ever, that the trustee himself asserted no. interest adverse to the Custodian, for he

" paid the money into court and simply requested instructions as to its dispositigﬁ.

58 Cf.- Propper v. Taylor, 270 App. Div. 890, 62 N. Y. S.2d 601 -(1st Dep't
1946), reversing pro tanto 186 Misc. 72, 58 N. Y. S.2d 821 (Sup. Ct. 1943).

- 57 See, e.g., Von Hennig v. Clark, 191 Misc. 261, 76 N. Y. S.2d 350 (Sup. Ct.
-1948), aff'd mem., 274 App. Div. 759, 80 N. Y. S.2d 727 (15t Dep’t 1948). The

52 Stanley v. Schwalby, 162 U. S. 255, 269 (1896) ; United States v. Alabamé, ‘
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The Supreme Court has finally placed beyond question the rig}it’
_c}f ‘the Custodian, .at least at any time prior to an adjudication - §
in rem by a state tribunal, to resort to the federa] courts’to quiet
his t.ltle against other claimants.®® For example, in a recent pro-
ceedl.ng under Section 17, a federal court deter;nined that pro .
ex:ty.m administration in a state surrogate’s court was impressé)d
with a constructive trust in favor of an eneﬁy to whose interest
‘ t}}e pustodian had succeeded.” Such an exercise of federal juris-
dlf:tmn requires neither control over the property n-or’interference
with the local tribunal’s possession thereof; 5;et the ‘state court is
bound. to recognize the right adjudicated by the federal court.5
Even in his role as private litigant, therefore, the Custodian ma;z,

if he so desires, avail himself of .certain legal éclvantages accorded
to the sovereign. ‘
»

1949] TRADING WITH THE ENEMY ACT 737

‘A recent New York decision, Matter of Herter,® graphically
presents the problem. An enemy -owned property in New York.
Before the Custodian got around to vesting it, the enemy died,

left to the widow a sum much less than the share she would have
taken in the event of intestacy, and the bulk of the property to
certain nonenemy cousins of the testator. In these circumstances,
New York law gives to a widow a “personal” right to elect to

dian promptly vested all the right, title and interest of the widow
in the New. York estate of her husband, including specifically
her right of election.® The surrogate held, in substance, that since
the right of election was “personal” to the widow, it could not
~ be vested or exercised by the Custodian, or by any person “acting
in hostility” to her, and that the action of the Custodian was in
“consequence a nullity. ' '
“ ‘The decision presents certain difficulties. . The Act, as we have
seen, gives to the Custodian the broadest imaginable powers with
respect to enemy property — it speaks of “any property or inter-
est” ® and “choses in action, and rights and claims of every char-
acter and description.” ® Of course, some very pretty questions
might be posed as to what is “property.” (Suppose, for example, a
German film company had contracted for the exclusive services of
a talented and glamorous actress, on very advantageous terms,
for a period of years: could the Custodian vest the enemy’s right
to performance? So far, to the regret of his legal staff, that official
*. has encountered no such intriguing questions.) *But no siich ques-

C. .Interest‘s Subject to the "Vestz'ng Power

. ‘Adequate consideration of the limits upon the types of enem

_m?erests which are capable of being vested by the Custodian en):
ta.ﬂs.an appraisal of the purposes of the Act. If an interest is not
Wlt.hln the scope of the Trading with the Enemy Act, a court in
Whl?h the Custodian seeks to assert it may not récogni)ze his title;
or, if he vests by summary process the res to which the interes,t
attaches, he cannot retain it. ’ '

geﬁigiw;n( t_i)s a;::thorigec; to I\s}eize property even if it is in the possession of a court,
» £Xec. Urder No. 9193, 7 Fep. Rec 5205 (xg9 i . i
) R 42). Cf. In re Miller's - 33
Estate, 193 P.2d 530 (1?48') fholdmg that the Custodian’s vesting order divested a -
;ta;e proba-te court of ;urlsdlction over the subject matter of the vesting order)
Uus.cf. Mxlleuj v. Clauseg, 299 Fed. 723 (8th Cir. 1924), appeal dismissed 265
f. . 595 ‘(.192'5). .It must be borne in mind that the Custodian may be al;lc to
.orecl'ose litigation in the state court by the somewhat draconic method of admin
f‘s,tratwely fl,etcrmmmg the extent of the enemy’s interest in the property and
res-vesting 'that. amount. If he thus gains possession of the bone of conténtion.
persons as;ertmg interests adverse to the enemy’s are relegated to suit in a federa;
court, under § g{a) of th i i ish
sour e,sts' g{a) te. Tradlég with the -Enemy Act, to establish those
58 . ' ! I ’
feder;\d?;::;;:ﬁv. Allen, 326 'Ui) 8. 411190 (1946). Specifically, the decision affirmed
on over a suit by the Custodian to determine the exte '
; ' . nt of the
rights which he had vested in a decedgnt’s estate in administration before a state
cou;;. Cf. C]ark. v. Propper, 169 F.zd 324 (2d Cir. 1948).
> I(\Zfrlark. v. Tibbetts, 164 F.2d 397 (2d Cir, 1048),
Bradmr;rkhamuv. Allen, 326 U. S, 490, 494* {x946). Cf. Commonwealth Co. v.
» 297 U. 8. 613 (1936) (afﬁrgnmg federal jurisdiction over suit by receiver

of national bank to establish interest i ini
o . int ‘sv;m mortgage pool administered by state court

81 193 Misc. 602, 83 N. Y. S.2d 36 (Surr. Ct. 1948), af'd, 84 N. Y. S.2d g13

(App. Div. 1st Dep’t 1948). . ’
. 82 N. Y. Dec. Est. Law § 18.

83 Vesting Order No. 8407, 12 FEp. REc. 1828 (1947), as amended, 12 Fep. REc.
2966 (1947). ‘ » ,

84 55 STAT. 839 (1941), 50 U. S, C. Apr. § 5(b) (1946). .

85 40 StaT. 1020 (1918), 50 U. S. C. App. § v(c) (1046). It is clear that the
Custodian may vest and litigate an unliquidated claim for breach of contract.
E.g, Mutzenbecher v. Ballard, 16 F.2d 173 (5. D. N..Y. 1925), aff’'d, 16 F.2d 174
"(2d Cir. 1926), cert. denied, 273 U. S, 766 (1927) ; Nord Deutsche Ins. Co. v. J. L.
Dudley, Jr., Co,, 169 N. Y. Supp. 303 (Sup. Ct. 1918) (not officially reported),
eff’d, 183 App. Div. 887, 169 N. Y. Supp. 1106 {xst Dep’t 1918} ; Rothbarth v.
Herzfeld, 179 App.‘ Div. 865, 167 N. Y. Supp. 199 (15t Dep’t 1917), ef’d, 223

N.Y. 378, 119 N. E. 1075 (1918). )

leaving a widow, also an enemy national, and a will. The will

take her intestate share, in derogation of the will®® The Custo-

tion can rationally be raised as to the nature of the right of election

SR
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conferred by the New York Decedent Estate Law. It is, in effect,
an option to acquire an intestate share. of an .fastatfa and as such
would seem to.be within the scope-of the Trading with the Enemy
Act. . . oo ‘ S . -

It is well settled, at least, that restraints.imposed by state law
on the . alienability of more prosaic interests in property cannot.
defeat the Custodian’s power to vest % and, in particular, the New
York courts have sustained the Custodian’s power.to vest the
‘beneficial interest in a spendthrift trust, n’otwithst;;ndmg the facts
that under New York law the spendthrift himself could not have
‘alienated his interest, and his creditors f:ould have reached- orzly
the portion, if any, in excess of what was required to support him
in suitable style.”” The New York Court of Appeals has held tha?

" an enemy’s inchoate right of dower (for whiph'the right of elec-
Pion is a statutory substitute) could be divested by the Cus?o—
dian.® But there remains unsettled the question whethe.r an in-
terest in property can be so. “personal” that the Cqstodlan can-
not be substituted for an éhemy owner." ‘ L ’ .,

A closely allied question is the right of ,an}_ndlwdual testator
or settlor to.condition a bequest or giit to‘an enemy upon the
enemy’s capaci;:y personally to take and enjoy the propen;ty. Tl}us,
2 New York testatrix provided that if, in her. executor' s opinion,
“the transferring of- this money to my, beloved relatives,” who
were residents and nationals of Germany, “shall be frustrated by
political conditions and laws which substantially deprive mX be-
loved relatives of the full use and fruit of such bequests, the
‘executor should hold the funds in trust until such time as the be-
loved relatives could enjoy the full use and fruit of the bequests.

98 Great Northern Ry. v.-Sdthgrland,ﬂm U: S. 182, 195-94 (:927‘); Miller v.
Kaliwerke Aschersleben Aktien-Gesellschaft, 283 Fed. 746, 751 (2d Cir. 1’922l).’ ‘
67 Matter of Bendit, 214 App. Div. 446, 212 N. Y. Supp. 526 {15t Dep't 1925);

accard, Central Hanover Bank & Trust Co. v. Markham, 68 F. Supp. 829 (5. D.~

N. Y. 1946). The court reasoned that the Custodian was not merely a transfelzee,
. but was actually substituted for the enemy beneficiary in every respect concemmg.
the trust. Cf. Great Northern Ry. v. Sutherland, 273 U. S. 182, 193-94 (1927)),
Keppelmann v. Palmer, g1 N. J. Eg. 6y, 108 »Atl. 432 (Ct. Ermr. & App.. 19;9
(state legislation in conflict with the Trading) with the AEner‘nly Act must give way
e federal exercise of the war power). .
bef‘:;el\';}i‘ller v. Lauienburg, 239 N. Y. 132, 145 N. E. go7 (xgz‘q,). The common
law right ‘of dower was “personal” to precisely the same extent as the statutory

substitute. Flynn v. McDermott, 183 N. Y. 62, 75 N. E..g31 (1905); Camardella -

v. Schwartz, 126 App. Div. 334, 110N, Y. Supp. 611 {2d Dep’f 1908) ; see Matte‘r
of Zalewski, 292 N. Y. 332,337, 55 N. E.2d 184, 186 (1944). .

In such a situation as this the Custodian, when .he has vested
the right, title and interest of the enemy legatee or beneficiary,
may make two arguments. In the first place he may contend that
a sort of statutory transubstantiation has taken place — that - to
all legal intents he has become identified with the enemy, so that
payment to him satisfies the provisions of the will'or trust instru-
ment.® -A less conceptual and more practical approach is em-
bodied .in the contention that such provisions are simply at-

. tempts to evade the Trading with the Enemy Act and hence are

void as against public policy.” The' Custodian must of course
contend further that if the condition is considered void, the beqtiest

tionable contention in those jurisdictions which treat gifts on void
conditions -according to the presumed intent of the testator.
- Rather surprisingly, considering how" frequently some such de-

" vice might have been expected to hstig"ge‘st itself to lawyers drawing
wills for testators with relatives-in enemy (or potential ‘enemiy)

countries, research reveals but two reported cases, both in lower
courts.”™ ‘Each involved the sort of artless testamentary provision
quoted above, and in each case the court ordered immediaté dis-
tribution to the Alien Property Custodian. . The moral wouild seem
to be that testators, unless’ filled with natural love and affection
for the Alien Property Custodian, should not attempt to leave their
property, directly or indirectly, to persons who are, or are likely to
become, -enemies ‘within ‘the meaning of the Trading with* the

Enemy Act: Such devices may eventually be upheld by ‘appellate

courts; but the question is at least doubtful, and — until such
time as it is definitely laid to rest —such provisions are pretty
likely to entail complex and costly litigation.”™ ~+ - ’

., %% Cf. Matter of Bendit, 214 App. Div. 446, 212 N. Y. Supp. 526 (1st Dep’t. 1925).
. 79¢f. Commissioner v. Procter, 142 F.2d 824 (4th Cir. 1944), cert. denied, 323
U. §. 736 (1944) (holding void as against public policy a condition subsequient
that a transfer should be deemed to be revoked if it were determined that-the
federal gift tax was applicable) ; Matter of. Rosenberg, 269 N..Y. 247, 199:N. E.
206 (1933) (holding that, regardless of the state’s policy on reaching the income
of a spendthrift trust, a federal tax lien could be imposed). . S

.. 7 Matter of Reiner, 44 N. Y. S.2d 282 (Surr. Ct. 1943); Thee's Estate, 49 Pa.
D. & C. 362 (Orphans Ct. 1942). But ¢f. In re Thramm’s Estate, 183 P.2d ¢7 (Cal.
App. 1947). ' T e e
72 Much more difficult problems from the Custodian’s standpoint are presented
by ‘a testamentary provision that, if the alien is unable to take personally at the

operates as though the condition had been fulfilled, a rather ques:

time of distribution, the property shall be paid over to an.alternate, nonenemy, -
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--:)L(D D. “Revenue” Aspects of the Vesting Power

The Herter case suggests another interesting pr'bblem, and one
which colors strongly thé judicial approach to construction and
enforcement of the Act. The lower court pointed ‘out that the
effect of his holding was to place the property in the hands of
American citizens and said that if that were the consequence,
“no wrong to the United States is done.” " But this reasoning
-is not easy to reconcile with one of the basic purposes of the
Trading with the Enemy Act. Carried to its logical conclusion, it
would mean that, so long as the property is prevented from being
used by an enemy government in aid of its war effort against the
United States —. whether by being awarded to the Custodian or
to some deserving American or left with the enemy subject to
gertain restraints — the essential purpose of the Act is achieved.
A court with such a view of the statute cannot be expected to dis-
play much enthusiasm when asked to help the Custodian scoop
up the scattered assets of enemies, some of them widows and or-
phans, long after the defeat of Germany and Japan. The jaun-
diced judicial eye sees the Custodian as combining the least
attractive qualities of Shylock, Uriah Heep, and the unreformed
Ebenezer Scrooge, and tends to construe the Act narrowly against
this unamiable character,

This sort of judicial approach was taken by a ma]orlty of the

Court of Appeals for the Second Circuit in Josephberg v. Mark-
“ham.* X, a naturalized American citizen of Italian birth, re-

turned to Ttaly. in 1931 for the sake of his mental health. He -

never came back to the United States and, apparently, never fully
regained his sanity. In 1937 he inherited property of substantial
value located-in New York, and in 1939 a New York court, deter-
~ mining him to be an incompetent, appointed Josephberg as his
committee.- In 1943 the Alien-Property Custodian, determining
X to be an enemy, vested his property. Josephberg brought suit,
under Section 9(a) of the Trading with the Enemy Act, to recover

o

beneficiary, rather than held indefinitely by the executor or trustee until such time
as the enemy’s disability shall be removed. Although there seems to be no re-
ported case involving such.a provision, several state probate courts have sanctioned
. distribution to the alternate legatee in such cases.
73 193 Misc. 602, 605, 83 N. Y. S.2d 36, 40 (Surr. Ct. 1948) aﬁ"d 84 N. Y. S.ad
913 (App. Div. 1st Dep’t 1948) ; Stoehr v. Miller, 296 Fed. 414, 425 (2d Cir. 1923).
74152 F.2d 644 (1945).
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the property. Strictly, the sole question before the Court was the
correctness of the Custodian’s determination that X was an
enemy. Since, under the statute and the executive orders, enemy
character normally depends upon residence at the time of vest-
ing,” the ultimate question was whether X was a resident of Italy.
The majority held that he was not, and backed up its conclusion
with the following considerations: 78

In determining whether [X] falls within the provisions of the stat-
ute . . ., his physical presence . . . is not decisive. . . . [X’s] prop-
erty in New York was in no way threatened with subjection to enemy
uses by reasonof his presence in Italy.. He had no control over it him-
self since it was being administered by a committee appointed by the
New York court; and, consequently, Italy could exercise no control
over it through the control of him. Furthermore, the New York court
would not have permitted its use for the benefit of an enemy: . Such -

. use could also have been prevented by a freezmg order lssued by the
" Treasury. .

The property being in cash and securities its confiscation was not
required, as, for instance, is the case of assets consisting of, or controlling,
manufacturing facilities usable to secure production of materials to aid
this government in the prosecution of the war; and, as a means for the
purchase of such materials, it was comparatively negligible.

The purpose of confiscation under the Trading with the Enemy Act
is either to lessen the ability of the enemy government to make war
upon the United States by depriving it of the means so to do which

~ would otherwise be within its reach or to enhance the ability of this

country to prosecute the war.
When this significance is, as it should be, given to term “resi-

“dent” in the Trading with the Enemy Act . . . and in the Executive

Orders promulgated thereunder, it does not mclude a citizen in [X’s]

Situation.

Judge Clark dlssented ‘saying that “the whole purpose of the

_ legislation may be frustrated if courts attempt to decide the valid-

ity of seizure upon the -equities of individual cases.” ™ :
The ma]orlty opinion amounts to a holding that an owner of

property is a “resident” of an enemy country only if there is a

possibility that the enemy government can exercise control of the

75 40 STAT. 411 (1917), 50 U. S. C. App. § 2(a) (1946); Exec. Order No. 8380,
6 FED REG. 2897 (1941); Exec. Order No. 9193, § 10(a), 7 Fep. REG. 5205 (1942).
8 152 F.2d 644, 648 (1945). "
7 1d. at 630, -
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property through him, or if the United States (in the opinion of
the court) really needs the property for its war effort. The upshot
is that the enemy’s beneficial interest in the property. is left un-
disturbeéd. The result may be defended upon the grourid, sketchily
_indicated by the court, that X’s insanity deprived his physical
presence of the element of intent requisite to “residence” — al-
though it is, as Judge Clark suggested, doubtful whether there
is any such requirement, if the physical presence be not positively
- against the will of the individual.*® At least one district-court, in
another circuit, has “preferred” to treat the cited language as.
- dictum.”™ ‘Whatever the possibility of distinguishing the case out
of existence, it is evident that the quoted considerations were
fundamental to the court’s decision. ' C :
3 If the court’s basic premise were correct — thit the, Act has
no other purposes than to deprive enemy governments of the
sinews of war and to enhance the war-making ability of the
United States by making those sinews available to it —its deci--
sion would be more defensible, although still open to the charge
that the court substituted its discretion for that of Congress and
that of the President i deciding what property is needed by the
United States for its war effort. (The argument that-X’s prop-
erty, as a means for purchasing war material; was “comparatively
negligible” has not much force in any case — on such reasoning
many a citizen would be justified in refusing to pay his income
tax:) But if the Act had no other purposes than these, the vesting
provisions of the Trading with the Enemy Act would now be quite
obsolete, for the freezing program — as.the court pointed out —
adequately achieved the first purpose, and the war against Ger-
many and Japan has been won. © ~ ‘ :
In fact, as has been indicated, the purposes of the Act are now
much broader. Simply stated, one purpose is to help the United

78 An" American prisoner of war (to select an extreme example adduced by the
majority opinion) would cvidently not be a “‘resident” for purposes of vesting
under the Act. Cf. Stadtmuller v. Miiler, 11 F.2d 732 (2d Cir. 1926); Vandyke
v. Adams, [1942] All Eng. 139 (Ch.). The Custodian has, of course, never
attempted to vest the property of such ‘persons. On the other hand, a British
court has held under the similar British Trading with: the Enemy Act of
1939 that a British subject, temporarily visiting Jersey and trapped there by the
German occupation, was a resident in enemy territory within the meaning of the
Act. However, the question was presented only collaterally. In re Hatch (de-
ceased), [1948] 2 All Eng. 288 (Ch.). : Tt

7% See Blank v. Clark, 79 F. Supp. 373, 377 (E. D. Pa. 1948).
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States defray some .of the expenses which,: although caused: by 743
the war, did not really begin to.accrue until actual hestilities had
ended. Moreover, .in signing the. Final -Act of the Paris Confer-
ence on Reparations from Germany,® the United States agreed
In substance that German enemy property within its jurisdiction
should constitute'a charge against reparatiornis which might. other-
wise be claimed from Germany, .. P N
Ther'e may properly be included among these expenses the cost
of putting the conquered populations back on their feet, through
M§rshall Plan aid and . otherwise, and the satisfaciio;rof war
claims of American citizens against the Axis powers. In fact. the
vested German and Japanese property: which-the most re’cent’
amendment to the Trading with the Enemy Act directs to bée turned
over to the Treasury (instead of being returned to its formeér own-
ers)', is to be used to create “a trust fund.to be known as the War
Cleflms Fund,” from which some (although not-all) types of -war
Clalf‘ns are authorized to be paid.®! .The act, known as the. War
Claims Act of 1948, of which this amendment is a part creates
a War Claims Commission. with authority to receive and adjudi-
cate various classes of claims and to make recommendations to
Congress as_ to the payment of .war claims not provided- for by
the -War:Claims Act itself.** Any surplus would pfesumably: be
available for the general purposes of the United States including
thg dfefl:ayment of occupation costs and Marshall Pla; aid. ’
This is a logical implementation of the general legislative intent
to use vested property “in the interest of and for the benefit of the
Ufnted States.” * There is no doubt that the seizure and use of
enemy'y pr?perty in the United States is sanctioned ‘not:only by the
Constitution of the United States,®* but by international law.8
:‘: U. S. Treaty Ser., No. 1655 (Dep't State 1946). T
62 STAT. 1247 (1948), 50 U. S. C. A. Avp, § 2012 (Supp. 1049). . ' - T

521t should be noted that ision i I
) ! the decision in the Josephberg case anteda i
unequivocal expression of -Congressional intent, . ¢ ted s

83 H, R. Rer. No, 1st Sess, 1941 ‘ 839 (i941),
0 U8, Care § ) (1) g, S8 ST g G,
Cmim&l:ixtl:z; ;r United 'States,_ 1 Wall. 268, 305 (U.S.. 1870). See - McNulty,
aily -of Alien Property Controls, 11 Law & ContEmE, Pros. 138

(2945). The author suggests that, even without Congressional sanction, the war
i};);wers of the president might include ‘the power to seize enemy pri)pert’y.‘ Id. at
8% See Rubin, “Inviolability” of Enemy Private Property, 11 Law & CoNTEME,

Pros. 166 . . .
ot s, (1945).. But cf. Sommerich,-4 Brief against Convf‘iscaizion, id. at 152
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)HL\ Not less important, it seems justified according to the canlons‘of

international morality, despite the lawyer’s instinctive reaction
against confiscating the property of private persons who may not
fairly be chargeable with the misconduct of their governments.
Perhaps the most persuasive argument advanced is that which
starts from the premise that the war has compelled allied nations,
notably France and Great Britain, to seize and liquidate the dollar

assets of their nationals in the United States in order partially to-

cover essential purchases. It would be an anomaly if German
-and Japanese private citizens should emerge from the war with
their dollar assets intact.® Of course, friendly nationals have
been compensated — after a fashion— by . their own govern-
ments, in that they have received soft local currency, often at
an arbitrary and inadequate rate of exchange, for their hard dol-
lars but there is no reason why the German and Japanese gov-
efnments should not do as much after the peace treaties have been
signed; and, indeed, the treaties might so provide.

Giving due weight to all these considerations, the courts mlght

well regard the Trading with the Enemy Act, in its present phase, -

as a revenue measure, and enforce it accordingly. Preoccupation
with the purely defensive aspects of the Act is likely to make
many current cases seém hard; and every Iawyer knows the tradi-
tional effect of hard cases. -

-

11, THE RIGHTS OF THE PRO?ERT’Y Hoinber

A. Exculpatory Promszfms of t?ze Act

A natural and necessary complement to the summary powe‘rs
conferred on the Custodian is a provision exculpating ‘persons
who obey or act in reliance upon his orders. Section 7(e), enacted
during World War I, provides that “No person shall be held liable
in any court for or in respect of anything done or omitted in

. pursuance of any order; rubd, or regulation made by the President
under the authority of this Act.”” % This seems both broad and
plain, and the courts repeatedly implemented it fully.®® This

88 See Rubin, supra note 8s, at 178,

8T 40 STAT. 416 (1917), 50 U. S. C. Arr. § 7(e) (1946). :

88 p o., Commercial Trust Co. v. Miller, 262 U. S. 31 {1923); Great Northern
Ry. v. Sutherland, 273 U. S. 182 (1927); Columbia Brewing Co. v. Miller, 281
Fed. 289 (sth Cir. 1922); Miller v. Kaliwerke Aschersleben Aktxen~Gese]lschaft
283 Fed. 746 (2d Cir. 1922)
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provision vjas substantially re-enacted in the World War II
amendment of Section 5(b)%® with the addition of the words “in
good faith” after “done or omitted.”®® While, in general, the
courts have not discriminated between the World War II provi-
sion and Section 7(e),” the words ‘“in good faith,” undoubtedly
somewhat ambiguous in the context, have led one federal court of
appeals to hold that the failure of the Japanese officials of a ]apa-
nese bank in Hawaii to apply for the reissuance of their license to-
operate — which had been revoked immediately after Pearl Har-
bor — showed such a lack of good faith as to render the bank
liable to its depositors for losses incurred through the bank’s sus-
pension of operations.”®> The net effect of the decision was to
reduce to the vanishing point the bank’s surplus, which would
otherwise have gone to American minority stockholders and to
the Custodian. A mild comment upon this holding, on the facts,
is that it is unrealistic. It contains the mischievous implication
that it is the bounden duty of every person affected by a regula-
tion or order under the Trading with the Enemy Act to seek to
evade or resist it by every lawful means, administrative or judi- -
cial, no matter how dim his prospects of success. Such a result
would do considerable violence to the fundamental scheme of the

Act, which is to facilitate the swift and summary conduct of eco--
nomic warfare. -

% Any re-enactment would seem to have been rather unnecessary, in the hght
of Markham v. Cabell, 326 -U. S. 404 (1945).

99 Section 5(b)(2) provides that “no person shall be held liable in any court
for or in respect to anything done or omitted in good fa:th in connection with the
administration of, or in pursuance of and reliance on, this subdivision, or any rule,
regulation, instruction, or direction issued hereunder.” 55, STaT. 839 (1941), S0
U. 8. C. Arr. § 5(b)(2) (1946). Both this subsection and § 7(e) also provide in
substance that payment in comphance with the Act or an order of the Custodian
shall operate as a full acquittance of the obligation of the payor.

°t See, e.g., Silesian-American Corp. v. Clark, 332 U. §. 469 (1947) (3§ s5(b)
(2) and 7(e) protected a corporation from liability to existing holders of its
stock certificates arising out of comphance with the Custodian’s demand for the
issuance to him of new certificates) ; Alexewicz v. General Aniline & Film Corp,,
181 Misc. 181, 43 N. Y. S.2d 713 (Sup Ct. 1943) (the section exonerated an em-
ployer who discharged an employee pursuant to-an order issued under the Act).

92 Fujikawa v. Sunrise Soda Works Co., 158 F.2d 490 (gth Cir 1946), cert. .
denied, 331 U. S. 832 (1946); cf. Dezsofi v. ]acoby, 178 Misc, 851, 36 ‘N. Y. S.2d

672 (Sup. Ct. 1942).

N
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B. Representation in Actions to Which the Custodz’c’_m Is a Party

A knottier problem — or, at any rate, one as to which there
is'some lack of judicial harmony — is the right of the Custodian
to be the exclusive representative in litigation pf interests which
he has vested, or, as judicial latinists like to put it, dominus litis.
The divested property holder may well desire to be personally
represented in the litigation, in the hope that the property will
eventually be returned to him, It is inevitable that enemies whose
interests have been vested will remember the generous attitude
of Congress after World War 1,°® despite the cold, unsympathetic
attitude of the post-World War TI Congress.”* A person nursing
such hopes with respect to interests which have begn vested may

,’-fear lest the Custodian’s defense of them in litigation be insuffi- -
ciently solicitous — especially where the United States, in some
other capacity, has interests adverse to those vested.®® It is also
conceivable that a divested enemy, not so sanguine about the
chances of Congressional return, might prefer to have the prop-
erty awarded to an American relative or business associate with
a claim adverse to his own, rather than to the Government. Such
a person might regard vigorous litigation of the interest by the

- Custodian as nothing short of officious — might, in brief, desire

23 In 1923 Congress authorized the return to enemies of a maximum of $10,000
of their seized property. 42 STar. 1511 (1923). The Settlement of War Claims Act
of 1928 authorized the return S6f 80%. of such property, and would have per-
mitted the return of it all, had not Germany welshed on her own obligations to
Americans. 45 STAT. 254, 50 U. S. C. Aprp. § g, et seq. (1946). The Joint Resolution
of June 27, 1934, suspended returns of German property vested during World
War'T. 48 Star, 1267 (1934). :

%4 The latest amendment to the Act declares that “No property or interest

. therein of Germany, Japan, or any nétional of either such country vested in or
transferred to any officer or agent of the Government at any time after Decem-
ber 1%, 1941, pursuant to the provisions of this Act, shall be returned to -former

. owners thereof or their successors in interest, and the. United States shall not pay
compensation for any such property - or interest therein.” 62 STAT. 1246 (1948),
50 U. 8. €. A. Arp, § 2011 (Supp. 1949). . . -

9% F.g., Hamburg-American Line v. United States, 71 ¥. Supp. 314 (D.
Puerto Rico, 1947), aff'd, 168 F.2d 47 (1st Cir. 1948). Prior to the outbreak of
war, the United States filed in admiralty a libel for salvage against a German
ship, in which proceeding the German owners appeaved as claimants, Thereafter
the Custodian vested the right, title, and intérest of the owners in and to the vessel.
The district court, in a curious and somewhat inconsistent order, substituted the
Custodian as a party in all respects in place of the German owner, but nonetheless
permitted counsel for the enemy to appear and defend against the libel.

At e e s

- App. Div. 660, 41 N. Y. S.2d 210 (1st Dep't 1943).
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an opportunity to present his former interest in its worst light
From ‘another viewpoint, restrictions on easy intervention néia :
F)e desirable. Thus, it may occur to a suspicious mind that Amer}—,
}can.counsel for enemy former owners are not averse to appear-
Ing in proceedings in rem and performing services compensable
out of the res, on the comfortable reasoning that no one save th
Government will be the poorer thereby. )
Desgite these considerations, or perhaps because.of them, the
Custm.:han has been intolerant of the presencé in cc?urt of ré re-
sent.atlves of enemies whose interests ‘have been vested Priols to
:v'&SFl{lg, while the Custodian is entitled to represent an.enem in
}gdlClal or administrative proceedings cdncerﬁing the enen}l, ’s
property Interests,”® and while his discretion in ‘such a caseyis
abso’lute,m he cannot properly object to an appeafance be an au-
thorized representative of the enemy owner.% Where, however
the Custodian has vested the enemy’s interest, the app:aérance %
the enemy in court seems at least anomalous, ’ ' °
This is so not because the enemy is an enemy,*® hut simply be-
cause he no longer owns any interest in the property which is the
f;ubject of the suit, any more. than if he had sold or assigned his
1ntefest.’°° It is a familiar and self-evident principle that one
vyl.w h'as no interest in property cannot ordinarily participate in
litigation concerning i;,“" and there seems to be no special reason
for according to enemies any more favorable treatment than to
anyo.ne else. The only federal appellate court which has squarel
considered this problem held that the mere hope nourished by Z

. B8 .
o Exec. Order No. 9193, § 5, 7 FEp. REC. 52058 (1942). T
. See Petschek v. American Enka Corp., 182 Misc. 503, 504, 49 N. Y. S.2d 49
( up. Ct. 1944); Farmers & Merchants Nat. Bank v. Superior Court, 4150. P.2d
241, 250 (Cal. App. 1944), aff’'d, 25 Cal.zd 823 (1945); Estate of Ferraro Orpha
Ct,, Allegheny County, Pa., No. 6165 (1941). e
e8 . ‘ N
- gf. Mattex" of Rf:nard, 179 Misc. 885, 30 N. Y. S.2d 968 (Surr. Ct. 1g43)
. bhe Trading with .the Enemy Act expressly provides that an enemy may
O;fend ; counseGI ?ny action brought against him, although he may not prosecute
€. 40 5TAT. 416 (1917), 50 U. S. C. App § 7(b (1' 6). C i
. C. App, . . McVeigh v. United
States, 11 Wall 250 (U. S. 1870) : p: ; Austiaen 4
; . - 5. 1870) ; Watts, Watts & i i
Navigaione, w43 00 8o o, s Co. v. Unione Austriaca. de
19¢ See Commercial Trust Co, v Mi : ‘ Curm )
. v. Miller, 262 U, S. ; i
Deutsche Bank, 300 U. S. 115, 121 (193%), S 56 (1923); Cummings v.
191Cf, e.g., United States v ' i : 028) ;
, 8.8, . 422 Casks of Wine, 1 Pet, 547 3
. : . 49 (U. S. 1828);
White v. Hardy, 180 Misc. 63, 39 N. V. 8.2d 911 (Sup. Ct. 194’3), aff’d mem 2;6
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divested enemy is not a sufficient interest to give h1m standmg in
court.’® On the other hand, two district courts in other circuits,
drawing from the true premise that an enemy may defend a suit
against himself or his property '° the fallacious conclusion that
he may defend an interest in property which he no longer owns,
have permitted enemy former owners to participate in proceedings
after the Alien Property Custodian had vested their interests and
" intervened.’®* Similarly, the New York appellate division has
sanctioned the appointment of a guardian ad litem for infant ben-
eficiaries (in a trustee’s suit for an accounting), despite the fact
that the infants’ interest in the trust res had been vested and was
being actively represented by the Custodian.’® On the whole, it

is probable that the last word on this question has not yet been ’

spoken. In one situation at least, the former owner of the prop-
erty would seem in fairness entitled to a hearing — where he
either has commenced or is about to commence proceedings under
the Act to recover the interest vested by the Custodian. It might
not normally be practicable to postpone the proceedings concern-
ing the extent of the interest to await the outcome of the litigation
concerning its ownership; but in such a case it is suggested that
the claimant should be allowed to appear as amicus curiae.

102 The Antoinetta, 49 F. Supp. 148, 1so-51 (E. D. Pa. 1943), af’'d, 153 Fad
138, 143 (3d Cir. 1945), cert. denied, 328 U. S. 863 (1946)

103 See note 99 supra.

104 The Pietro Campanella, 47 F. Supp. 374 (D. Md 1942) ; United States v.
The San Leonardo, g1 F. Supp. 107 (E. D. N. Y. 1942). .

105 Matter of von der Decken, 274 App. Div. 764, 80 N. Y. S.2d 109 (15t Dep't
1948). Neither the suprcme court nor the appellate division wrote an opinion, and
the ground of the decisign is consequently obscure. No motion had been made to
drop the infants as.patties, and the appellate court may have believed that, since
they were named as parties, the Civil Practice Act rr\}ade mandatory the appoint-
ment of a guardian. N/ Y. Cwv. Prac. Act § 1313. A recent opinion of the New
York Supreme Court -indicates that in“Some cases a «gu,;xrdian ad litem may be
regarded as necessary for the pmtectlor{ of 1mbon£ membBers (whose interests the
Custodian has not vested) of the class of which the enemies are the representatives
inesse. In re Bank of New York, 85 N. Y. S.2d 413, 4 4 (Sup. Ct. 1948).
Where the interests of the enemies are vested- (in the ordinary legal sense of
the term) and presently payable, the same court has held that} vesting by the Cus-
todian deprives the enemies of any interest in the property so fthat they cease to be
necessary or proper parties and may be excluded. Matter of Title Guarantee &
Trust Co. (Winnegge), N. ¥, L. J., Dec. 15, 1948, D. 1540; al Matter of meum,
N. Y. L.J., Feb. 5, 1948, p. 468.- :
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. C. Actions to Recover Vested Property Judicial Revzew
of the Administrative Sezzure ‘

Unlike the proceedings which have so far been discussed, pro-
ceedings to recover or establish an interest in property which the
Custodian has vested properly call into question the correctness
of his administrative determination.. Such a proceeding can be
brought only under Section g of the Act. Congress was explicit on
this point,’® and the courts have consistently refused to enter-
tain suits which could not be fitted within the framework of that
section.’®” In effect, the plaintiff in such a suit must estabhsh that

" property seized by the- Custodian (whether an interest or a res),

and which the plaintiff claims, is not enemy property. For exam-
ple, the Custodian, determining that Blackacre is the property
of Hans Fritz and that Hans is an enemy, vests Blackacre. Hans
Fritz may allege that in fact he was a loyal resident of the United
States and bring suit to recover his property. Or John Smith,
concededly a resident of the United States, may bring suit alleg-
ing that Hans Fritz ‘conveyed Blackacre to him in 1939, or, per-
haps, that he has a mortgage -on Blackacre to secure a past due
loan to Hans Fritz. Under a recent decision of the Supreme
Court, Clark v. Uebersee Finanz-Korporation,'*® in fact, any per-
son who comes within the requirement of Section g(a) that he be

“not an enemy or ally of enemy,” ' say a Sw1ss corporatlon may
bring such a suit.

This last proposition, apparently so clearly reqmred by the
language of Section g(a), was decided by the Supreme Court, not
without some difficulty. The trouble was caused by the apparent
conflict between the quoted language of Section g(a) and the au-
thority, conferred by the First War Powers Act of 1941,**% to vest
“any property or interest of any foreign country or- national

196 Section 7(c) of the Act provides in substance that the “sole relief and remedy
of any person having any claim” to ‘any property seized by the Custodian shall
be that provided by the Act. Section g of the Act is the only one which authorizes
suit against the Custodian to recover or establish an interest in -vested property.

107 E.g., Banco Mexicano v. Deutsche Bank, 263 U. S. 591 -(1924) ; Sigg- Fehr v.
Whlte, 285 Fed. gag (D. C. Cir. 1923); Crone v. Sutherland, 63 F.2d 8¢5 (D. C.
Cir. 1933); Von Hennig v. Clark, 191 Misc] 261, 76 N. Y. S.2d 350 (Sup. Ct.
1947), af’d, 274 App. Div. 759, 80 N.'Y. S.2d 727 (1st.Dep’t 1948).

198 332 U. S. 480 {1947).

198 40 STAT. 419 (1917}, 50 U. S. C. Arr. § 9(a) (1946). )

110 55 STAT. 839 (1941), 50 U. 5. C. Arp. § 5(b) (1946). - 4
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whichever way we turn,” ** a unanimous Court decided that re- 45!
vision of Section 2 to harmonize with Section 5(b), as amended

by the Act of 1941, was the less drastic operation. Accordingly, -

it held the definitons contained in that section to be “merely illus-

thereof,” including friendly and neutral foreign countries. There"
. seemed to be little substance to such authority if a friendly or
neutral owner could recover his property as soon as vested, and

T Elotr o B it 1520

i he later enactment must be ik . . .
the Government in effect argued'that the later nac t . . % trative, not exclusionary”;'® an “enemy taint” would be enough
construed to have amended Section g(a) to require that plaintiffs g . ' 5 . «
<how that they are not foreigners to make a neutral, friendly or American corporation an “enemy

or ally of enemy” for the purposes of the Trading with the Enemy
Act. Prudently, if tantalizingly, the Court refrained from defin-
ing “enemy taint,” for the procedural posture of the Uebersee
case was such that the plaintiff was assumed to be free of any
enemy interest whatsoever,'® :

It may at least be-supposed that enemy control would consti-
tute an “enemy taint.” The federal courts have in other contexts 7
given some provocative definitions of “control,” which will prob- A
ably not be lost upon the Custodian. Thus, it has been remarked -

The Court avoided the difficulty by substantially rewriting Sec-
tion 2 of the statute. Since Section 2 defines the term enemy as
used in Section g(a), a broadening of this definition enabled the
Court to reach the desired result without ignoring the fact that
Section g(a) was limited to an “enemy or ally of enemy.” Sec-
tion 2 defined “enemy” in substance as any individual (regardless
of nationality) resident (or corporation incorporated) in enemy
territory; or resident- (or incorporated) outside the United States
‘and doing business within enemy territory. Under this section,

s
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the Court had previously held that the ownership and control of :§ _ that “under some circumstances controlling influence may spring ;

- ton were. irrel . 1 . ther i 2 as readily from advice constantly sought as from command arbi- §
a corporation were irrelevant: so long as it was neither incor- 3 v i 4717 and under the Public Utilitv Holding C i
porated nor doing business within enemy territory, it was not an -;f trartly ‘mlff’se S and under t e Fubic vt ity olcing Lom- I
o v of » 111 Quch “rigidity and inflexibility” 112 | 8 pany Act “control” and “controlling influence” have been held i
_er;em?r osuasg © sins?i::l. invitalgzon :(;g:l dlrc})’i tagerlrr;aix;r: dl }!a a §: to “include the power to control and the power to exert a con- d
was, of course, 4 sta 8 P i L trolling influence as well as the actual exercise of such‘power.’% us. .

nese financial experts, particularly the Germans, who were con-
veniently near Switzerland and Sweden. The concealment of
German interests in the United States was frequently attempted
through the medium of neutral or American corporations, whose
German affiliations were more or less camouflaged.’** The Court
recognized that_ Section §(b), as amended, was intended to plug
this breach in the nation’s economic defenses. But it could hardly
have that effect unless the phrase“enemy or ally of enemy” were
either given a meaning broad enough to prevent recovery of prop-

v erty Dy Axis associates in neutral territory or were read out of
Section g(a) altogether Thus, in effect the Court had either to
rewrite Section 2\ ‘or Section g(a).

And the Supreme Court has emphasized that questions of ‘control
turn upon “actualities” rather than upon any “artiﬂcial test”

114 Clark v. Uebersee Finanz- Korporatlon, 332 U. S. 480, 488 (1947) :

115 14, at 488-89. o ¥

116 On remand to the district court, however, it was held that various factors,
including a “usufructuary” interest in the property by German nationals and a cer-
tain fishiness in the claimed neutral (Liechtensteinean) status of the owner of the
remaining interest, constituted a sufficient “enemy taint.” Uebersee Finanz-Korpo-
ration v. Clark, 17 U, S. L. Week 2394 {D. D. C. Feb. 21, 1949). A curious con-
trast to the Uebersee case is furnished by the Court’s opinion, handed down
the same day in. Silesian-American Corp. v. Clark, 332 U. S. 469 (:§47). Al-
though not actually inconsistent with  the Usgbersee case, for it holds only
that the Custodian may summarily reduce to possession neutral or fr’iendly ‘alien

L
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Recogmzmg that “the problem is not without its difficulties 4 property, it speaks of the nonenemy alien’s right to “just compensation” for ‘the
z't~ " taking of his property. Id. at pp. 479-80. But such a right would seem not '
An Behn, Meyer & Co V. Mxller, 266 U. 8. 457 (1923); Hamburg-American 75 to exist, or at least to be redundant, if he may recover the property itself in a suit 4
Line v. United States, 277 U S. 138 (1928). . ‘;{3{* 4’ under Section g(a) of the Trading with the Enemy Act, for in that case there B
112 §g¢ Clark v. Uebersee Finanz-Korporation, 332 U. S. 480, 484 (1947). ’ %§ EX - would be no “taking” : S

112 Gee  ADMINISTRATION] OF WaARTIME Fiwanciart aNp Prorerry CowTrOLS OF
tHE UNITED STATES GOVERNMENT 2¢0-31 (U. S. Tréas. Dep't 1942); Hearings be-
jore o Subcommittee of the Senate Commitiee on Military Affairs Pursuant io
S. Res. 107 and S. Res. 146 79th Cong., 1st Sess. 49, 52, 68-69, 564-85, 969—77, 1063,
1203-21 (1943); H. R. Rer. No:. 2398, 79th Cong., 2d Sess. 3 (1946).

117 See . American Gas & Elec. Co. v. SEC, 134 F.2d 633, 642 (D. C. Cll’ 1943),
cert. denied, 319 U. 8. 763 (10943).

118 pyblic Serv. Corp. v. SEC, 129 F.2d 899, go3 (3d Cir. 1942) Detroit Edlson
Co. v. SEC, 119 F.2d 730, 739 (6th Cir. 1941), cert. denied, 314 U. 8.°618 (1941).
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357 .
and are issues “of fact to be determined by the special circum-
stances of each case.” 1? _ ' :

At any rate, the Uebersee decision insures-that the property of
genuinely friendly or neutral -aliens will not be confiscated. The
Court’s reluctance to find such a Congressional intent seems justi-
fied in the light of recent amendments to the Act which authorize

- (although they do not compel)-the return of vested property to
“technical enemies” such as nationals and residents of allied or

neutral countries whose “enemy” status was involuntarily ac--

quired via German or Japanese occupation;’*® victims of Nazi
racial, religious, and political persecution who were similarly en-
emies in name only; and Italians, who are considered to have
restored themselves to the friendship of the United States.*

A new twist to the problem of eligibility for return has been
given By the most recent amendment of the Act.!*? That section
expressly forbids return of any vested property to any “national”
(i.e., citizen) of Germany or Japan. But, it will be recalled, the
test of enemy status under ‘Sections 2 and 9(a) of the Act has
normally been residence rather than citizenship. Thus, a case
recently decided by the United States District Court for the
Southern District of New York presented facts virtually identical

with those of Josephberg v. Markham **3 e;i}:ept that the incom- -

- petent whose property had been vested was hdmittedly a citizen
of Germany. There was no doubt that the tustodian had been
authorized to vest the property, for Seétion 5(b) authorizes the
vesting of the property of any “foreign national;” the question,

119 Rochester Tel. Corp. v. United States, 309 U. S. 125, 145 (1039).

120 “Bnemy” status is fixed as of the time of vesting, and would not be affected
by any subsequent change of nationality, residence, or international relations. Swiss
Ins. Co. v. Miller, 267 U. S. 42, 44 (1925). In that case, the Custodian had

vested the property of a Swiss corporation, after finding that it was doing business -

in Germany and was consequently an “enemy.” The corporation attempted to re-

cover its property under § g(a), arguing that it was no longer an enemy because,

in the first place, it had ceased to do business in Germany and, in the second place,
a treaty of peace had been concluded between the United States and Germany. The
_Supreme Court rejected both arguments. : .

260 Stat. 784 (1947, 50 U. S. C. Apr. § 32 {Supp. 1948). Although § 32
is cast ihi cretionary language, one district court has recently held that re-
turn thereundeh is a matter of right, so that the Custodian’s denial of a claim under
the section is subject to judicial review under the Administrative Procedure Act.
Zander v. Clark, 8o F. Supp. 453 (D. D, C. 1948). The Custodian has appealed.

122 62 StaT. 1245 (1948), 50 U. S. C. A, Arr, § 39 (Supp. 1949).

23 See pp. 740-42 supra,
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as in the Uebersee case, was whether he could retain it in the face
of an action under Section g(a). In a curt opinion, the district
court held that, regardless of the incompetent’s residence, Sec-
tion 39 -forbade the return of his property, and dismissed the com-
plaint.’?* In effect, Section 39 was held to have amended Section
9(a) by adding to the category of “enemies” not only those who
are enemies under Section 2 (as construed by the Uebersee case)
but those who are nationals of enemy countries. Technically, the
holding would seem to make possible the taking and.retent.ion of
the property of German and Japanese nationals resident in the

" United States; in practice, it may safely be predicted that the

Custodian will not embark upon any such campaign. . :
The Court’s decision in the Uebersee case, by permitting the
Government to look behind the corporate veil, opens new vistas

of “cloaking” litigation. “Cloaking” may be concisely defined as

an attempt to cover enemy property in the United States with a
cloak of apparent nonenemy ownership; and its forms are as
various as the ingenuity of enemy financial and economic experts
would allow — which is very various indeed. For example, real
ownership has been concealed by the use of nominees and the
elaboration of complex holding - company structures; and the
stock of the top holding companies is often in the form of bearer.
shares, the ownership of which is obviously not easy to trace.
Control was often divorced from ownership and exercised through
options, contractual relationships, possession of vital technical
information, and loyalty (or family relationship) of key person-

“nel.!? Despite the variations of technique, the general pattern’

is always the same; the Custodian, having determined that cer-
tain property or interest therein is really beneficially owned or
controlled by an enemy, vests it, and is presently sued.ur'xder
Section 9(a) by a virtuous and fearfully indignant Amerlﬁa'rx
citizen (Swiss corporation, Swedish bank) who alleges acquisi-
tion of all the enemy interest, with no strings attached, long
before the war; and further that the Custodian is arbitrarily, un-
lawfully, and unconstitutionally attempting to confiscate .the(hz?r‘d
won property of this same virtuous and indignant American citi-

zen (Swiss corporation, Swedish bank).

{124 Beliman v. Clark, S. D. N. Y., x948. . . . )
b 125 Gee Brief for Petitioner, pp. 14-135, Clark v. Uehersee Finanz-Korporation,

332 U. S. 480 (1947).
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A highly typical cloaki w y
Ng case was Kind v, Clark ided b
t - Clark, d
. the Court of Appeals for the Second Circuit. 126 A large Zcr:delon
g-

United States, nomj
» nominally operat .
scendants of ap agent ly operated by a closely knit group of de-

. . of the German company wh

: 0

éle ;rl:fafnclézl itates, but zfctually controlled b},}'] a dire}::?gr Tft ttlflg

follomy - th}: In)tzt whose instructions the Americans invariably

st of o e eseer. The German Company owed the Americans

oo oL gf cured by a pledge of the stock of the American
» Which stock was worth much more than the amount

of the debt. In 1
; 939, shortly after the outbreak i
the Germans purported to transfer all the of war in Europe,

i i e st utri
Americans in exchange for the.release of ock outright to the

amount of the debt: in other words, that

retain thej ity i
— :il;]i f?qmty in t}fe pledged shares. As the German director
oy oressed };]elr; one .of his letters, the shares were to be transferred
merican ownership “in orde
foo r that the enterpri
over ;l;ertt; could be s.aved from a foreign seizure.” Unf(:)rtuniltl:j;3 ,
naem t}(;: stanf;lpmn‘t of the American cloaks — the Germansy
ottt t(; natloxllal taste for comprehensive records who did,
, € result of the war, and who g; ] s, v
o . : , , 0 did not, perhaps, wh
Corresth(:; Amer‘lcan» cm_lfederates, preserved all, this iit;res:)igy
.Amerif: ence m' files ‘'which eventually. became available t§
vt rr; oc:lupatlon forces. In the light of these records, and
gard to certain unbusinesslike ac ,
: : ‘ € aspects of the d
o : € deal con-
d as an ordinary commercial transaction, the court of a;-

peals had little difficulty i idi -
“uity in deciding th .
‘Wwas a nullity, because neither g that the ostensible transfer

_ validate the “sale.” Consequen

‘d . 3 .
;::St:fil that the Germans continued control over the property left
s :n ejr;emy pr?perty, for the purposes of the Trading wit{x tze
y Act. AIt:ls noteworthy ‘that prize cases fnvariably make

+

ize

161 F.?d 36 (2d Cir, 1947}, cert, a‘enz‘ed,;332 U; 5. 808 (1947)

\\m_',/
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control, rather than common law rules as to passage of title, the
test of the enemy character of property.***

All this, of course, was almost a pure question of fact — the
true intent of the parties — and so, in essence, are most of the

" reported cloaking cases.!®® But the Government, by petition for

certiorari from the opinion of the court of appeals in the Kind
case,'®® attempted to raise a significant question of law. The
court of appeals, while holding the transfer to be a nullity, held
further that the Americans consequently retained their secured
claim against the Germans and hence retained and could enforce
a lien on the property vested by the Custodian.* The Govern-
ment sought to contend, in substance, that the American cloaks
had lost even the right to enforce their original lien. Moreover,
there were fairly strong grounds for this position. ‘

In the first place, suits under Section g(a) are, by the terms
of that section, “in equity.” One who has been engaged in a sin-
cere and industrious effort fraudulently to circumvent an impor-

_ tant federal statute-may well be thought to have dirtied his hands

in- the process. There is a solidly established corollary of the
clean-hands doctrine, applied in a variety of situations, that one
who has misused his property in the attempted perpetration

~ of a fraud cannot invoke the aid of equity to enforce his

rights in that property ¥ —a doctrine which is applied ‘with
particular breadth and vigor where the public (or the Govern-
ment) is the intended victim of the misconduct, so that “the finan-
cial element of the transaction is not the sole or principal thing

" involved.” 182 In Standard Oil Co. v. Clark,®® however, the second

127 See, e.g., The Benito Estenger, 176 U. S. 568, §78-79 (1g00). Judicial use
of control as the test of taxability also affords a parallel. Cf. Helvering v. Clifford,

309 U. 8. 331 (1940). :

. 128 For other typical cloaking cases, see Standard Oil Co. v. Markham, 64 F. -

Supp. 656 (S. D. N. Y. 1945), aff'd sub nom. Standard Oil Co. v. Clark, 163 F.zd
917 (2d Cir. 1947), cert. denied, 333 U. S. 873 (1948); Brassert v. Clark, 162
F.2d o67 (2d Cir, 1947). - ’ :

. '**Clark v. Kind, 332 U. S. 808 (x947).

130 Clark v. Kind, 161 F.2d 36, 47 (2d Cir. 1947). -

104, eg., Milwaukee & Minn. R. R. v. Soutter, 13 Wall. 519, 523 (1. S.
1871) ; Commonwealth Finance Corp. v. McHarg, 242 Fed. 560, 571 (2d Cir. 1922);
Baldwin v. Bhort, 125 N. Y. 553, 560, 26 N. E. 928, 929 (18g1).

132 pan American Co. 'v. United States, 273 U. S. 456, sog (1927); Worden v.

California Fig Syrup Co., 187 U. S, 516 {1903); Morton Salt Co. v. G. S. Sup-

piger Co, 314 U. S. 488, 493—04 (1942).
133 163 F.2d 917 (2d Cir. 1947), cert. demied, 333 U. S. 873 (1948)..
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C}%{g circuit rejected a contention that the plaintiff’s unclean hands

.

deprived it of the right to sue under Section g(a), pointing out
that “nowhere in the statute is there written any restriction of
the right to the return of property or any enlargement of the
Government’s power of seizure because of violation of law in the
claimant’s original acquisition of it.” ™** But this language re-
ferred to a contention that, even if Standard had genuinely become
the owner. of some of the property in suit, through agreements

made long before the war, it had done so as part of a conspiracy -
it was not -

to violate the antitrust laws. In the Standard case,
necessary for the court to consider the effect of unclean hands
acquired in the attempt to cloak enemy property, for, having

found that this transaction was a nullity, it could not in any event

return to Standard property of which that corporatlon had never
vbecome the true owner. A rough analogy to the situation in the
Kind case would have been presented if, for example, Standard —

in order to provide corroborative detail lending verisimilitude to

an otherwise bald and unconvincing transaction — had purported,
in exchange for 1. G. Farben's property, to assign to I. G. valuable

patents, and if- the Custodian had vested those patents. If the

transaction were a sham, equitable ownership would remain in

.

R ey L ST

¥ ~t\\;wa»¢mu~—mv“r:‘ s

Standard; but could it have invoked equitable process to reassert . -

that ownership? There appears to be no definitive answer to this
question, but one is suggested by an aspect of the court’s decision
in the Standard case.

As part of a prior consent decree, the Standard companies had

been ordered to place certain of their patents in.an American .

corporation, Jasco, Inc., which was declared in the consent decree
to be wholly owned by Standard. In the Section g(a) suit, Jasco
was found to have been half owned by I. G. Farben, and hence
by the Custodian through his vestmg order. Standard thereupon
asked the g(a) court to direct that the Custodian should not get

any of the royalties from the Standard patents which had been -

placed in Jasco by the consent decree. The court of appeals
denied any relief on the ground that Standard’s predicament was
the result of its own attempted fraud on the Government. - The
hypothetical situation is perhaps more favorable to the Govern-
ment’s contention than is the situation in the Kind case, however,
since in the former Standard is attempting to assert the nullity of

13¢ yg83 F.2d g1y, 926 (2d Cir. 1047).

~
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its own transaction, whereas in the latter it is the Government
which is asserting that the transfer is void.

This clean-hands principle interlocks neatly with an ancient rule
of prize law —a closely related field — that one who has mis-
used his.-name and property in order to cloak enemy property
cannot, when the cloak has been thrust aside and the property

seized, recover his own property employed in the “iniquitous ad-

venture.” '** There seems good reason to deal with the subtler
financial blockade runners of modern war in much the same man-
ner. Indeed, Section 16 of the Act '* provides that any prop-
erty — presumably including American property — “concerned”
in a willful violation of the Act or of the regulations issued there-
under shall be forfeited to the United States.
sweeping sanction has never been invoked, but it offers intriguing
possibilities. How much of the property of the Standard Oil Com-
pany of New Jersey, for example, might have been held to be
“concerned” in its unsuccessful efforts to cloak the American
assets of I. G. Farben? The subject is one on which attorneys
for cartel-minded corporations may well pause to ponder.

A collateral question, adumbrated by the decision in the Stand-

ard case, is the status of a nonenemy who has, in effect, been -
. the agent of an enemy in a cloaking transaction. The executive

order implementing the Act defines “national of a designated
enemy country” to include any person whom the Custodian deter-
mines to be “controlled by or acting for or on behalf of [includ-
ing cloaks-for] a designated enemy country or a person within

such country.” ¥ Thus, Judge Clark indicated,’® Standard’s.
concealment of 1. G. assets after Germany’s declaration of war,

might have made it an “enemy” for the purposes of Section g(a).
The court’s view of the case made the question academic, for
to the extent that Standard genuinely acquired the ownership of

135 See, e.g., The Saint Nicholas, 1 Wheat. 417, 431 (U. S. 1816) ; The Fortuna,
3 Wheat. 236, 245 (U. S, 1818); Carrington v. Merchants Ins. Co,, 8 Pet. 495,
s20-21 (U. S. 1834).

138 40 StAT. 425 (1917), 50 U. 5. C. Aep, § 16 (1946).

137 Exec. OrderNo. 9193, par. 1o(a) (i), 7 Fen. Ree. 5205 (1942); ¢f. Exec.
Order No. 8785, par. sE(iii), 6 Feo. Rec. 28¢7 (1941), which, for the purposes of

- the freezing regulations, in substance defines “foreign national” to include any

person to the extent that he has been acting directly or indirectly for the benefit
of or on behalf of a national of.a foreign country,

138 See Standard Qil Co. v. Clark, 163 F.2d 917, 925 (2d Cir. 194%), cert. denied,
333 U. 5. 873 (1948).

Apparently this
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1. G.’s property, it was acting for itself. But, as above indicated,
if its concealment of I. G. assets had been accomplished in part
through a colorable transfer to I. G. of some of its own United
States property, as was the case in Kind v. Clark, this question,
as well as the problem of the effect of unclean hands, would have
been squarely presented. In at least one case, it has been held
that the Custodian was authorized to seize the stock of an Amer-

ican corporation, owned by an American citizen, but operated by
~him in the interest of a German concern.'®®
Section g(a) raises, or has raised, a number of other questions, -

some of which have been laid to rest within the year or so by
legislation. Thus, for example, Section 34 now affords an exclu-
sive method whereby American creditors may reach the vested
assets of enemy debtors, thereby obviating the World War I
Jprovisions of Section 9(a), which authorized suit by such credi-
tors.'*® Secured creditors, who may be said to have an interest
in the vested property, have still a cause of action under Sec-
tion 9{a), and hence there may be anticipated a rash of suits
under that section alleging the eXIStence of various speties of hens
on vested property.'*!

CONCLUSION

It has been the purpose of this article briefly to outline some
of the intricacies of judicial construction of the Act as it now
stands, rather than to consider potential- amendatory legislation.
There is a temptation to end the discussion in facile fashion by
briefly recommending legislation designed to cure all- the ills of
the world, or at least that portion of them which arises from the
ambiguities and inconsistencies of the Trading with the Enemy
Act, as amended and judicially construed. Perhaps some such

139 Draeger Shipping Co. v. Crowley, 53 F. Supp. 906 (S. D. N. Y. 1944).

140 Prigr to the enactment of § 34, Pub. L. No. 671, 7g9th Cong., 2d Sess. {1946),
the Supreme Court had held that these provisions of § g(a) had continued vitality,
despite a time limitation contained in § g(e), which limited claims thereunder to

those owed to or owned by the claimant prior to October 6, 1917. Markham v,

Cabell, 326 U. S. 404 (1943). After the enactment of § 34, Cabell's suit under
§ g(a) was dismissed on the ground that the new section was the exclusive remedy
for American creditors, Cabell v. Markham, 69 -F. Supp. 640 (S. D. N. Y. 1946},
aff'd sub nom. Cabell v. Clark, 162 F.ad 153 (2d Cir. 1947). For a comprehensive
description of the new remedy, see Mason and Efron, The Payment of American
Creditors from Vested Assets, g Fep. Bar J. 233 (1948)

143 ¢ Cabell v, Clark, supra note 140.

legislation is or may -be desirable, but I am beginning to suspect
that the complexity and unpredictability of the situations and tac-
tics with which the Act is designed to deal make the filling up of
its interstices a job more suitable to the judicial than to the legis-
lative process. Certainly, a little more judicial uniformity would
be desirable. Judicial interpretation in ten circuits and eighty-odd
districts (not to speak of occasional swipes at the statute by the
courts of the forty-eight states) has proved the hard way to forge
a sword of economic warfare; but it may be the best.
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by the so-called second World War that it is impossible to say that any L s
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belligerent action. That self-restraint, which is the mark of civilization, - a R
has been dissipated under the stress of modern war, John Bassett Moore*

has remarked: ” B -
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*Dr. ‘Edwin Borchard, Justus S. Hotchkiss Professor of Law, Yale Law School, Inter- i !
mationally known authority in the field of international law. Author and coniributor - ’ -l
to many American and European legal periodicals. - - e
(1945) 13 Der'r. or State Burr: 157. T - : : - S e
*To show the curious ideas which were entertained on the subject of making peace,
we find under the head of “Political Principles the following paragraph: “To convince
the German people that they have suficred a total military defeat and that they cannet
escape responsibility for what they have brought upon themselves, since their own ruth- X ..
less warfare and the fanatical Nazi resistance have destroyed German economy and made - L
chaos and suffering inevitable” Id. at 135, The knowledge that these conditions might
spread to all Europe jncreases enormeusly the American burden, jeopardizes the safety N -
of every intergovernmental loan made, and does not promote the hope of a restoration ’ '
of trade or lifting of trade barriess. ’ Ly
Yd. at 208, ' . .
‘Mooge, INTERNATIONAL Law ano Some Cysment JLiusios (New York, 1924} 24. Ty
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“Of all the illusions a people ¢an cherish, the most extravagant ‘and illogical ¥ :
is the supposition that, along with the progressive degradation of its stand:'nd:
of conduct, there is to go a progressive increase in respect for law and morality.”

War is increasing its pace as well as its devastation, until all modern *;
civilization is now definitely under a threat of destruction. It is thgre-
fore quite consistent with current trends that many rationalizations
should be afforded for doing away with the well established rule t.ha}. L5
private property of the enemy shall be protected against co.nﬁscatlon. P
The Treaty of Versailles, Article 297,.left confiscation optional; the
‘Potsdam declaration seems to make it somewhat more obligatory. The-
change, it is to be feared, marks the deterioration in legal and moral
conceptions between the two wars, o i
Mr. Seymour J. Rubin, United States representative in the Allied- *
neutral negotiations on the subject of German external assets and rc?Iatefi.
problems,® believing Alexander Hamilton to have begn quite wrong in hl-s
opinion on alien property, furnishes a number of reasons or‘ratmna.h-‘
zations in his ‘article entitled “ ‘Inviolability’ of Enemy Private Pro;?-
erty,” as to why it is now proper to confiscate private pr.operty.T It is .
probably true that the Nazi government employed _much.prn_ratt? property .
- for public purposes, and there would be a justification for withholding
that property, if proved to be Nazi-owned, from return. But the bulk
of the private property in this country was doubtless invested for the
same reason that private property exists, namely, as a source of wealth
and income to the owner. - ’ ) - o
John Bassett Moore, tracing the administration of the- Trading with
the Enemy Act in the first war from that of frusteeship to that of
occasional spoliation, remarked:® ' : :
“In the original statute the function of the alien property custod.ian was ;:»' 4
defined as that of a trustee. Subsequently, however, there came a special reve. -
Iation, marvelously brilliant but perhaps not divinely inspired, of the staggering j
disco&ery that the foreign traders and manufacturers whose property had been. -

*Mr. Rubin has been appointed as successor to Mr. Randolph Paul and will presumably -
have charge of the negotintions with neutral cov._mtric‘s to effect an expropriation of thc_
private property of Axis nationals. - - . . . X

*Rubin, “Inviolability” of Enemy Private Property (1945) 11 Law & Cowrteatr. Pron, K
lﬁ?Mr. Rubin does not like the word “conﬁsca{ion,” though no other word so well de-

- scribes the expropriation without compensation” of private resources, nor does he like
the wards “private property.” No more do the Soviets like this term, and they have -
shown their contempt for the institution by wholesale expropriation.

MooRE, op. cit. supra note 4, at 22.
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. laken over had made their investments in the United States not from ordinary
- motives of profit but in pursuance of a hostile design, so. stealthily pursued
.. that it had never before been detected or even suspected, but so deadly in its
effects that the American traders and manufacturers were eventually to be
engulfed in their own homes and the alien plotters left in grinning possession
of the ground. Under the spell engendered by this agitating apparition, and
its patriotic call to a retributive but profitable war on the malefactors’ propeérty,
substantial departures were made from the principle of trusteeship.”

We are now informed ‘that the established rule of 19th century law
guaranteeing the immunity of alien private property ought to disappear
—presumably with other rules of law—and that it is now proper to
expropriate the property; thus impoverishing further the unlucky owner
_and leading to results which are not thought through, It is admitted that
the rule of immunity grew with international trade, but the conclusion
is not drawn that the abrogation of the rule of immunity will stifle
international trade. In fact, it seems to be overlooked that rules of
international law were based on their economic foundation, and that
with the violation of the rule will also go those economic purposes
which it was designed to safeguard. If it becomes an established fact
that the safety of private property depends upon a preponderance of
force alone, and can no longer rely upon law for its protection, the fi-
nancial community must prepare itself for further wars, for an end of
all talk of disarmament, for the axiom that it is safer to invest in a
weak than in-a strong country, and for the uncompensated encroach-
ment upon 11 -billions of American property abroad. Economic are
stronger than political enmities, and one can never tell what will happen
© a foreign investment that no longer enjoys legal profection. Besides,
the Eastern peoples who are being taught the lesson of confiscation by
the West, will profit by “the ‘example and are not likely to draw those
fine distinctions between nationalities upon which the West has prided
itsell. Whether anything will be recovered depends entirely upon acci-
dent. 1 have before me a resolution’ of the National Foreign Trade
Council objecting to the seizure of American property abroad as war
booty or reparations and for other purposes—a practice in which the
Russian Government seems to have indulged rather promiscuously and
freely, It is said:?

“At the close of hostilities, there existed in Europe considerable property.

wy Times, May 29, 1946, p, 29, col. 2. Resolution on the Pr{):(dit'm of American
Fartign Property adopted by the Board of Directors of the National Foreign Trade
Council, Inc., May, 1946, p. 2. -
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owned by American citizens and corporations, a substantial amount of which
was located in Germany and in Eastern and Southeastern European countries
generally. . . . In some cases the property has been seized as ‘war booty’ or
reparations. In other cases, nationalization programs have enguifed American
properties, while in ‘still other instances, repossession or use has been prevented
or impaired through stultifying regulations and controls. )

“The loss or praspective loss of this American property is of direct interest
to the American taxpayer because of the result, both immediate and long-range,
which such loss may produce. . . , Apart from the problem ef individual fi-
nancial loss, the long-range position and prestige of the United States in the
areas concerned will be impaired by the loss of the properties in question.
Moreover, should American property rights abroad be subordinated to tem-
porary political considerations, the impact upon the flow of private investments
abroad, both as to volume and.direction, may be serious.”

II

It is true that in_ancient times distinctions between combatants and
non-combatants were not made, and private and other property :was
confiscated just as the enemy. nationals were either .killed or enslaved.
Not much property was found abroad. But we had. assumed that we
had advanced beyond ancient times, whereas the Potsdam declaration
has implications indicating that the progress of civilization has come
to an end, and that under the passions aroused by war we must return
to ancient times. Even in Magna Carta, 1215, the interests of trade
had prohibited an outright confiscation of the enemy property, for the
enemy merchant was to be dealt with on a basis of reciprocity. In
Jater years the rule of immunity in the interests of trade was more com-
pletely observed until it finally established itself as international law,
first by treaty, then by custom, throughout the 19th century. The old
practice of confiscation was denounced everywhere as a relic of bar-
barism.. It was not thought possible that the human race would so far
forget itself as to recur to the practices of ancient times. Yet that is
the situation we confront and rationalizations are afforded as to why
the new practice of confiscation is most desirable. John Bassett Moore
has wisely remarked:'’ _ : : ’

“The world never will be rid of the problem of preserving its elementary
virtues. Three hundred years ago Grotius declared that, as he who violated
the laws of his country for the sake of some present advantage to himself,
‘sapped the foundation of his own perpetual- interest, and at the same time

- that .of his posterity,’ so the people that ‘violated the laws of nature and

nations’ broke down ‘the bulwarks of its future happiness and tranquillity.””

“Moore, ¢, cit. supra note 4,
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Mr. Moore adds,' quoting Aleéxander Hamilton:"

“No less pertinent is the confession of Alexander Hamilton, made a century-
and-a-quarter ago, that, serious as the evil of war had appeared to him to be,
-yet the manner in which it might be carried on was in his eyes ‘still more
formidabte.’ It was, said Hamilton, ‘to be feared that, in the fermentation
of certain wild opinions, those wise, just, and temperate maxims, which will
forever constitute the true security and felicity of a state, would be over-
ruled,” and that, one viclation of justice succeeding another, measures would be
adopted which even might ‘aggravate and embitter the ordinary calamities of

2

foreign war, L

This deterioration has gone so far as to: compel neutral countries to
surrender property which the belligerents regard as belonging to enemy
nationals ' - . R

We are informed, -first, that the admitted rule of -immunity. is not
clear, since American courts during the 19th century have uttered dicfa

- supporting the ancient practice of confiscation. It is not observed, how-

ever, that practically no case of confiscation is known in the 19th cen-
tury, that Congress has carefully avoided such implication, and that
the Supreme Court has condemned it in ratio decidendi!® Utterances
of uncertain tenor would doubtless be made of any rule which has,been
in process of evolution during the centuries. Courts_ought to be at
least as careful as Congress in observing the obligations of statesnianship.
. We are next informed that the private property of nationals -abroad
is subject to requisition by the nation and the example is cited of British
expropriation against compensation of part of the property of their
nationals in the United States. The difference lies in a confiscation by
the country in ~which the investment is made and a requisition against
compensation by the alien’s own country. Besides, thé British requi-

“d, at 2475, -
UAgreement with Switzerland providing for surrender of S0 percent (250 million Swiss
francs) of the German property belonging to non-residents, plus $58,140,000 in gold,

. signed May 26, 1946, It is understood that the gold is considered Nazi loot acquired

from mencc. Why the United States-should assume the onus of undertaking this dis-
tasteful business for all the Allies, for the benefit of a reparation poel ((1946) 14 Dep'r
of State BuLr. 114) is not known. Switzerland is lo retain 250,000,000 francs and

© about 32 million dollars in pold to -liquidate its own debts frozen in Gormany. ‘The

owner 15 to reccive German marks, presumably at the official exchange rate, for his Swiss
franc assets. Why German nationals are still prohibited from trad'ing with Sweden and
Switzerland, and. why the neutral blacklists are still kept in force—over 2 year after VE
Day—is unknown. The financial injury to meutrals must be considerable.

“Brown v. United States, 8 Crancn 110 {U. S, 1814); United States v. Perchetman,
7 Per. 51 (U, S, 1833), X - . .
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sitions took place in few places only, for British subjects still possess .

large investments in the United States, Canada,. .Argentina and else-
where which have not been impaired by the British Government. In

the few cases where the requisition did occur, the owners received
‘British pounds to an amount fully compensating them for the property
.requisitioned. Tt is needless to add that the pounds were the bonds
‘or currency of a government then solvent, and that the owners have

thus been protected against confiscation. o S
The only reason Axis nationals were not exposed to the expropriation
of their own government was doubtless the fact that the United States

and other Allied governments by “freezing” and sequestration did not -

permit such requisition. One might even say that the owners were ?he

beneficiariés of a happy accident. But this is no ground for (olﬂlowx‘ng‘

the freezing by confiscation which would do dfxmgge to all forelg_n in-

vestments and -perhaps put a quietus on foreign busnn?ss. It .wﬂl be

noted that the National Foreign Trade Council, protesting- against tl;:a

use of American property for Russian and other reparations, resolved:
... in certain of these foreign countries they are being totally ‘deprived of
these properties through various forms of confiscation or sequestration or other
measures baving a like result.”

If confiscation in any form is a risk that the trader must run, both

trade and investment will suffer a fatal blow. The 19th century seems
to have realized this consequence. -
. o - V _

We may now address ourselves to a few of the. considerations ad-
vanced in.the clever article of Mr. Rubin. What had hefe{ofqre been
considered the unanswerable arguments of Alexander Ha.mllton in favor
of immunity,' now_ become merely a “notion’f of Hamilton,'" whereas
the true gospel is presumably to be found in'the proposal for confis-

cation advanced by Mr. Rubin, If there is no promise of immunity

against confiscation attending a foreign investment, and i'f, as Mr, Bubm
says, the alien has been warned by the previous Amer.lcan practices—
there is no such practice—that he is .in danger.of losing his property
completely, very little foreign property will find;its way into the country.
Some countries needing foreign capital may thus be greatly handicapped.

* Resolution, of. cit. supra note 9, at 4.
*Infra, part VI of this arlicle, cited to footnotes 38 and 39.
YRubin, op. cit. supra note 6, at 175,
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Itis réc'alled that down to 1861 A_mericar{ railroads were largely built

-by foreign money, and 4 certain reputation for probity was built up- -

by the United States. "This investment would not have taken place had
confiscation been considered a legal possibility. Neither the South nor
the North could have prosecuted the Civil War without the aid of for-
eign commercial transactions which would doubtless not have been under-
taken had such a risk as confiscation been implied. The State Depart-

- ment, it is believed, still proceeds under the theory that confiscation is

dangerous in many respects,'” but we are now informed that the alien
trader should take that risk -into account in entering into a foreign

transaction. The borrower would doubtless have to pay for the lender’s
_risk. : ' ’

7 We may in addition take up.some of the other arguments that are

advanced to justify confiscation. In earlier articles 1 have ventured to

-'point out that the rule of immunity for foreign property. grew in large

measure as the result of a desire to permit the owner to resume the thread
of-life and continue to earn his living. We are already discovering that
{oo great a deprivation of livelihood of the. vanquished merely imposes
‘on the United States and its taxpayers the burden of sustaining and
supporting the victim. . This practice will not leave the psychology of
the vanquished untouched, for the beneficiary is not likely to feel that
gratitude which might be thought 10 replace resentment. If the assets
of foreign nationals were confiscated as a regular practice, it would en-
hance the reparation bill sufficiently to include these assets. The Crimea -
conference made-the bill against ‘Germany alone—not to speak of other
Axis Powers—20 billion dollars.® How that is to be produced is of
course a mystery, but it is not a sacred sum- which implies that in- all
peace treaties with the other Axis nations, Austria, Hungary, Rumania,
Bulgaria, the foreign assets of nationals must go by the board. If this

.- should prove to ‘be the case we are, it is to be feared, nearing the end
-of the capitalist system. Why the United States"should support such

a principle is curious. .

It is further argued that if the business, community realizes the dan-
gers involved it will use its influence for peace.” This assumes that
the investment would already have been made, which under the risks

"Infra, patt VI of this article, cited to footnotes 40 and 4},

"See mote 1 suprs, at 210, The sum was proposed at the Crimea conference. At the
Potsdam conference no figure was mentioned.

"Rubin, op. cit. supra note 6, al 176,

m
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implied seems like a bold assumption. It is in fact doubtful how much
individual nationals have to do with the decision made by administrators
to enter or not to enter a particular war. B

In this connection an assertion frequently heard should be dissipated.
That is that property accompanied by its owner is entitled to more
treaty protection than property not so accompanied. Justice Van De-
- vanter undertook to make this distinction in Stochr v. Wallace.® 1t has
been the general assumption that foreign property is entitled to pro-
tection regardless of the domicile of the owner. It would be most un-
fortunate if only that property were protected which is accompanied
by its owner. - )

The article under discussion makes a sensible suggestion that all
Parties must keep the peace. If there could be a way of accomplishing
this result it would doubtless be most desirable. Unfortunately, though
the human race has at hand the instruments of self-destruction, it shows

little tendency to avoid occasions for conflict. Indeed, some of the poor -

arrangemeénts recently made, which postpone tranquillity indefinitely,
make it seem likely fthat short-tempered statesmen will reach for the

gun on slightest provocation. So far as is now apparent, the new devices .

for bringing nations into harmony have not achieved their anticipated
result, :

. The article under discussion in the name of a juét distribution of the -

burdens -maintains that if the expropriated owner is relegated to his
own government, even bankrupt, for compensation, the obligations of
the victor have been performed. It is strange that such an argument
was unheard of before the 20th century dawned. The argument would

“be more plausible if the victim’s nation were solvent, but even so, the ..

relegation of the victim to his own nation for compensation is what

the Frenchman de Lapradelle calls “transparent hypocrisy.” No refer-
ence will be made to the destruction of economic values involved in

compulsory sale.-
v
This argument was used to a considerable extent after the first war,
and deserves consideration because .of the frequency of utterance. By
the Treaty of Peace, Article 297 (i), Germany undertook ‘“‘to compensate
her nationals in respect of the sale or reténtion of their property, rights
or interests in Allied or Associated States.”®! This prévision is regarded

*255 U. S. 239, 231 (1921).

B3 MarLoy, TReEATIES, CONVENTIONS, INTERNATIONAL ACTS, PROTOCOLS, AND AGREEMENTS
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by_some as mitigating or relieving the onus of the charge of confis-
cation. My own-belief is that such a provision, while unnecessary -to
ac'comp]ish reimbursement, where that is possible, may be deemed to
evidence the guilty conscience of the draftsmen of the treaty stipulation,

since it would always enable a responsible appropriator of the private .

property to relegate the victim back to an irresponsible: debtor, not to
speak of the destruction of the fabric of foreign investment.

At this point it might be said that a Republican Conjgress from 1924
to 1933% resisted firmly this supposedly persuasive argument and de-
clined to consider it a mitigation of confiscation. This country, there-
fore, has never done what Mr. Rubin advocates it should now do. The
British Trading with the' Enemy Act of September 5, 1939, states,

-with a view to “preserving enemy property in contemplation of arrange-
_ments to be made at the conclusion of peace, the Board of Trade may

appoint Custodians of Enemy Property.” Some countries, like Ttaly,
have not even sequestrated. Germany has undertaken to follow a policy
of reciprocity, doing to foreign property of the nationals of a particular
-tountry what is being done by that country to German-owned private
property. The principles of the National Foreign Trade Council . re-
quire the Axis countries to restore any property beneficially owned by
a national of the United Nations -

The United States, by the First War Powers'Act",-seems to have gone
further than any other country in authorizing the seizure or use of the
property “in the interest of and for the benefit of the United States.”®
Ti?er'e'is some difference of view as to what this means. The Custodian's
eusting practice in the licensing of patents has been considerably
criticized. ' i

Tl}e nearest ostensible, though not actual, support in any authoritative -

SLTWEEN TRE UNITED ; H
ory. 33 s, STATES OF AMERICA AND OTnen Powess, 1910»?923 {Washington,
”I'f Representative Gearhart had examined ‘more closely the page from which he quoted,
making "an unwarranted charge, he would doubtiess have refrained from making (hﬁ.
fharge. Hearings béfore o Subcommitlee of the Commitiee on Ways and Means, Siting
in Conjunclion with a Subcammittee of the Commitiez on Interstate and Foreig;: Com-
mr’cz, on H. R. 10820 [a bill to provide for the payment of the awards of the Mixed
Claims Commission (1926) 1, 60th Cong., 1st Sess, (1926) 374. See also Hearings before
the lntgrsiate and Forrign Commerce Commiltee on H. R. 13496, 67th Cong., 4th Sess,
11:23) 195-235. On Page 195 the speaker stated his interest in claims of t}‘;e I‘)M-lé
‘ar.
PResolution, loc. cit. supra note 9. '
'%5 StaT. 838, 840}!941); 50 U. S C. §’ 616 (1) {Surp. IV 1941-1945) .
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work -for the views expressed by Mr. Rubin may be found in Hyde,
International Law. Professor Hyde says:® < - :

“It has been observed that the ‘treaty of Versailles of -June 28; 1919, per-
mitted the utilization of the property of German nationals within the territory
of any of the Allied and Associated Powers for the purpose of satisfying war

. claims against the German Government, Technically such action was mot con- ~
fiscatory in character because of the .undertaking of that Government to. re-

“imburse its nationals whose property.-was this taken. Inasmuch, however, as

- the actual value of that undertaking was necessarily slight by reason of the

fiscal burden imposed upon' the ‘German territorial sovereign, the agreement

-signified consent to what amounted to -a practical confiscation of private

property by its enemies.” : : B

My own belief is that the practice amounts to an actual confiscation,
-since’ relegation of the expropriated owner- to any one else than the
taker merely recognizes that he seizes private property but does not
absolve the taker in any way..The principle of international law is
violated with or without such relegation. A principal witness for this -

- view is the draftsman of the <clause, Mr.. Fred K. Nielsen, formerly
" Solicitor for the Department of State and American Representative on _
the Peace Conference Committee which wrote the clause. In comment

- upon the paper of Mr. Lutz at the 1933 Annual Meeting of the American

. Society ‘of International Law, Mr. Nielsen made the following comment
‘upon the clause or stipulation in question:?® - - -

B “The stipulation was inserted there through the effort of a very-insignificant
-member of the Peacé Conference who had nething to do with the provisions
with regard to confiscation which have been- denounced as obsolete and as
velics of barbarism—and ~very properly so denounced, I think. It was because
those stipulations seemmed to be a blot on the record of the Allied and Assodi--

- ated Powers, that some feeble and, I might say, crude, atiempts were made’ -
to afford a’ little remedy.. The author- had. this in mind: that the Allied and>
Associated Powers could never defend this- feature of their own record. They.-
could not. ground their action on international law, L ' R
“And now the next confession I 'might make is not a very -satisfactory ‘one,
because- one idea in putting -that stipulation into the treaty was that it might

give a little defense to the act of confiscation. I do not.think it is much of

a defense, if 1 knock down a man-and take his money away from him illegally,

to impose upon him the obligation to pay himself. So that there is not much.

. ™2 Hvoe, INTERNATIONAL LAw, CHIEFLY As INTERPRETED- AND APPLIED By THE UNIm
. States (Boston, 1922) 240-241. In the Second Revised Edition (Boston, 1945) only “the
first sentence of this extract is printed. 3 Hype, INTERNATIONAL LAw (Boston, 1945) 1737,
®Twenty-Seventh Annual Meeting of the American Society of International Law held
at Washington, D. C,, April 27-29, 1933, (1933} 27 Proc. Am. Soc. Iny. L.leO-lZl,‘lzlv'lH.

19461 - :
defenée'}n thej contenti “that ther A
to oo on that there can be no. confiscation if qéman}' fails
. ) - - t"‘ Lw » '
! thml§ the principal speaker, wh
der;c'e of international law and showed
g;:tlm any case, lhle general assent of the nation
Em n::w tagfida principle of civilization safeguarding
posm(:;nl i rxl ' ::;0?:; ih?snt Osr:gnd tat the conferenceé'in line with its traditional
o ition i osi ' conliscatory ‘provision. -In any event. 1 think-
o :hg';::i 5222 talking about ,that lit;tle-sulgterfuge cuncemin; which II‘h;l:rl: tcl:u ‘:1;
- science and alse a guilty conscience. ‘1t is not of any value nc:)w

Gi . .
when ermany carmo{ carry out the stipulation and when German courts will

rﬁ iﬁsvg:ring the dc'mbt raised by Mr. Charles Henry Butler as to hbw |
| the expropriated German natidnals ‘mighti"héve received and

Wht‘ther lnﬁatlo‘n was not tlle cause Df thell misfor tune M!. I.:U[Z
3
fema!ked- .. B '

S i fact they aid not receive :
) ) d ‘ e com
merely the .inflation. They - received only
amount. in some cases and in other cases the

- Professor A. H. Feller, now G

meeting, referring to . the stipula
lowing remarks:®- -

pehsacion, and it waé not due to
@ very small percentage of the *
Yy received ‘practically nothing.”
eneral Counsel of the UN; at the same
ti i : '
on_for reimbursement, made the fol-
“As I sce it, ladies and ' V
y gentlemen, and
defect of that provision in ity
{ the Tre
tha.; Germany received i S et
which she undertook to pa

parficu]ér[y' Mr. Butler, the great -

ermany which led to, one might almost
0S¢ propérty was actuali); confiscated,

I ,dG not think "the provisions of tht;

€ In any way cancéled the biot agéinst .
Powers.” . - o

say, the: defrauding of the persons wh
I have, of course, ‘nothing to say, bat
- Treaty of Versailles could be said to hav
the practice of the Allied and Associated

“The late R alsinb et s : S
also “’0;‘1 ;a{?iﬁsiﬁlefjisﬁzlsﬂtqm UHmp(;re In various claims commissions.

i sion. He deprecated ice :
wmment in picturesqu e language thath ed the practice here under

It can be read at page 120 of the

—
"4, at 119, . -
*Id. at 119-120, ’ ‘ I -

should prefer not to ’
shot uote.
Preceedings under reference: 4
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I also participated in the discussion. I stated:™. -

“Of course, substitution of a bad debtor for a good debtor under Article 297 )

(i) is a mere subterfuge, doing no credit to the integrity of modemn times.
It is the tribute vice pays to vn‘tue Tt was a subterfuge to avoid the inevitable
charge of confiscation.”

Dr. Sterling E. Edmunds, author of a monograph which he entitled
The Lawless Law of Nations calls it a “disreputable practice, suited
to the Dark Ages with which it disappeared.” ‘

Mr. A. G. Hays, in his book, Enemy Property in America, says:™

“To substitute the German Government as a debtor to her nationals for

the American Government which has taken. their property .is not in accord
* with mbral principle. To shift a debtor in such manner is-taking away property

and, as a practical matter, is confiscating 1t "

One other fact deserves mention. After the adoption of the Dawes 1
Plan of 1924, the German Government maintained that since this Plas *

determined her ultimate obligations under the Treaty of Verzailles, she
had the right to deduct from the total amount to be paid, whatever sums
she was obliged by Article 297 (i) to pay her expropriated nationals
This claim was arbitrated before the Dawes Plan Arbitral Tribuaal,
and Germany lost. We may infer, without endorsing the view of several

writers to the effect that obstacles were thrown in Germany's. way,

that the Allies were little concerned about Germany’s ability to dis-
charge her treaty obligations to her own nationals.®®

A%

The rules which civilization has developed, as already observed, are

little but cautions of self-restraint, If experience should prove that the
human being is incapable of self-restraint in time of stress, the veneer
of civilization will readily wash away. Rules of law, contrary to Mr.
Rubin, represent far greater restraints than mere hopes. They are the
result of hard experience as to what is soundest for the preservation

of the race. It is unfortunately true that the restraints both of law and .

of civilization are often thrown off in time of stress. That merely shows

'Id at 123,

"Eomunds, THE Lawteess Law oF Nations (Washington, 1925) 275-276.

“®Hays, ENEMY ProPERTY Iv AMERICA. (Albany, 1923} 68.

®Report of the Agent General for Reparotion Payments, June 10, 1927, p. 11. {bid,
Yune 7, 1928, p. 1S. Award, No. 2, January 29, 1927, Die Entscheidungen des Inter.
nationalen Schiedsgerickis eur Auslegung des Dowes-Plans, 2d Sess. 1927, p. 220.
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bw close to primitive man the human being still is and what dangers
ke incurs. If the rule of no confiscation were based on reciprocity,
“wch reciprocity is in fact afforded by the requirement of the Potsdam
! claration - that the Axis governments make good all losses sustained
Ay the Allies, including, presumably, restoration of Allied property.™
iA rule which works only in favor of the victors is not likely to command
te respect it deserves,
The mere fact that the Axis Powers practiced confiscation and would
,hve practiced it after the war had they won, affords no ground for
ﬁthes following in their footsteps. Mr. Rubm speaks of the vicis--
! itudes attendmg sequestration, which he regards as a permitted prac-
lm It is true that we have found no way to avoid sequestration, since
meproperty could be used for warlike purposes by the government of
;ﬁu: owner. The very fact that sequestratlon is permitted may make
{mtern more difficult, but by no means impairs the principle. To use
e property as a means of making war upon the enemy or to make
iulss for the purpose of “Americanization,”” is a retrogression in the
gpzrposes for which sequestration is permitted. The very use of the
;word “vested” is a foreignism-which should be eradicated from American
mblic law, since it adds nothing of value. The property is not “cap-
imred,” as several courts. have thought,* since capture assumes hostile
‘itent heretofore absent from sequestration. It is not for nothing that
(thambers of commerce and persons interested in foreign trade seem
have united in their condemnation of the .practice of confiscation. -
:They realize the effect of this practice upon the business in which they
-tre engaged.®®
The article under discussion regards the private property as the
assets of the nation”®® of which the owner is a national. If this is so
I §igoes a long way toward sustaining the Soviet theory of wiping out
«h distinction between private and public property and regardmg all
pnvate property as the asseta of the nation. In a’ sense it is of course

i

&’ "Su note } supra; Resoluh'an, loc. cit, supra note 9,

§ *Miller v. Rouse, 276 Feo. 715, 716 (S. D. N. Y. 1921).

A"Rew!uhon loc. cit. supra note 9; CrAMBER oF COMMERCE O THE UNITED States,
l'xumssr oF Unitep States Prorerty v ENemy Cousrtrizs (September, 1943). [Cited
: Mr. Rubin] See also Dickinson, Enemy Owned Property: Restitution or Confi

UA0) 22 Forercw A¥FAIRS 126; Nationar Foreion Trape CouncrL, War Cramms, REPORT
‘@ e Law Commarree (New York, 1944); Couwcit on Foremew REeLaTIONS, Tmz
‘herwar SETTLEMENT oF PROPERTY Ricnrs {New York, 1945).

. "Rubin, op. cit, supra note 6, at 178,
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true that the nation has the power of requisitidn and a certain control
over foreign exchange, and that even the property of its citizens at home
is subject to national controls. But we had heretofore drawn a line

between private property and police power control. If that line is now

to be wiped out we might as well adopt the theory of state socialism
and no longer concern ourselves about private property. However, the
mere power to requisition or exert control over private property, even
abroad, by no means converts the private into public property. An
argument designed to accomplish that result does not serve the purposes
of the western system of life. We had heretofore come to the conclusion
that. the distinction between private and public property was funda-
mental and that private property could not be taken to discharge public
claims. If we have been mistaken in this assumption and private prop-
-erty is now a national asset to be used for the discharge of national
" claims, the end of the capitalist system is foreshadowed.” Private prop-
erty, if sustained at all, is a mere loan by the state which is the ultimate
owner and controller of the asset. Heretofore we have thought that
only the Soviets could make this argument, but we find that we are

mistaken.
" The Potsdam declaration has gone further than the mere confiscation

of foreign assets. It requires neutrals to turn over to the victors the.

-assets of the private nationals of the vanquished. It thus disregards the
obligations attaching to their sovereignty and neutrality, requires them
to violate their own law and international law, and imposes Axis obli-
gations upon neutral Powers. This is done by threatening the neutral
Powers with sanctions, a new form of pressure available only to the
few, a form of coercion which threatens the very foundations of inter-

" national law.®™ Where this practice will lead is exceedingly dubious.
Finally, it is argued that the rule of immunity is futile because the
. owner would be expropriated -anyway by his own government. Apart
from the fact that it is quite possible to safeguard against this possi-
bility by an appropriate provision of the peace treaty, it is not the
concern of the host to govern his actions by the dangers from his owo
-government that the guest might incur. If we must sustain a break-
down of the institution of private property ‘it would be better than to
- impose confiscation to assess an obligation upon the vanquished country
- to find the assets necessary to meet its reparation obligations from

¥F. X. PETER, SHALL SWITZERLAND SURRENDER Its Geaman-OwNED PROPERTY? (Privately
_ printed, 1946). |

- States in Moore, op. cil. Supra note 4, at 14 ¢¢ seq.
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whatever source derived. It may be impossible to avoid such an out-
come, which would indicate a western disregard of the institution of
private property‘which has not heretofore disgraced modern western
oceed ir;1 Lhisp fashion, the consequences
vanquished i i

p(?verty-.stricken Helots, the life oquurope at:xv:leisf: n;:;n or;o::::ngwlzlsl:
:x![ be in constant turmeil an.d jeopardy. Heretofore statesmen have
ad some regard for the continuance of western civilization. If now

they show that that consideratj i
: ation means little, the n -
quences must be drawn. S The mecessary conse

- VI .
To show that the confiscation of private property had for the strc;ngest

of economic reasons become a rule of law in the 19th century, and had -

estab!i?hed itself as part of the mores of western civilization, we may
quote from a few of those who have given the matter theught. If there
were any doubt as to the law on the subject, it would be dissipated

by the fact that even as to foreign enemy territory private property

was to'be immune ‘and untouched by the military occupant. Articles
46 afnd 53 of the Annex to Convention IV of The Hague Regulations
deﬁfutely assufed the immunity of private property even in.occupied
temtory.. Looting was definitely taboo. 4 fortiori, was property in cile’s'
own temtor}f to be definitely immune. "So natural did this seem to the
Brussels coqmers of 1874 and The Hague draftsmen of 1899 and 1907
that they did not even think it necessary to mention so elementary a’ .

nle. The very fact that confiscation can today be advocated as desirable

1o personal aspersion is intended—is an indjcati
: : : ication of the re i
in public morality which has taken place. Hrogression

tTu» »show that the rule of immunity has strong support in the liter-
alre, 'we may quote the following from Alexander Hamilton :#

P . . N
" ;l;:f ;;E:no?fi:loldmg or having property in a country always implies a duty
S govemment Lo protect that property, and t {
owner the full enjoyment of it Wh > croment et
! .. enever, therefore, a government rants
;)::n&ssmn‘ @cf foreigncfs to _acquire property withia its territories, or Logbring
eposit it there, it :acntly promises protection and security.
* *

The property af' a forcigner placed in e{nqther country, by permission of

-
5 WoRKS or ALEXANDER HaMitrar (Lodge’s ed), 414, 413, 416

A ; -418. See th e
quotations from Hamilton and the references ta the (reaties co e Unmees

nc]udcd by the United
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its laws, may justly be regarded as a deposit, of which the society is the ’

trustee. How can it be reconciled with the idea of a trust, to take tl:ne gmperty

from its"owner, when he has personally given no cause for the deprivation?
L% . -

“There is no parily between the case of the persons and goods of enemies
found in our country and that of the persons and goods of enemies found
clsewhere. In the former there is areliance upon our hospitality and justice;
there is an express or implied safe conduct; the individuals and their property

are in the custody of our faith; they have no power Lo resist our will; they
can lawfully make no defence against our viclence; they are deemed to owe a , 3
temporary allegiance; and-for endeavoring resistance would be punished 8 ;.

criminals, a character inconsistent with that of an enemy. To make them
prey is, therefore, to infringe every rule of generosity and equity; it is to a
cowardice Lo treachery. . .
* * L *
“Moreover, the property of the foreigner within our country may be regarded
as having paid a valuable consideration for its protection and exemption from
forfeiture; that which is brought in commonly enriches the revenue by a duty

of entry. All that is within our territory, whether acquired there or brought -3

. there, is liable to contributions to the treasury, in common with other similar
property. Does there not result an obligation to protect that which contrihutes -
to the expense of its protection? Will justice sanction, upon the breaking out
of a war, the confiscation of a property, which, during peace, serves to augment
the resources and nourish the prosperity of a state?” :

_In his Camillus Letter XVIII, Mr. Hamilton stated:®

“No powers of language at my command can express the abhorrence I feel

. at the idea of violating the property of individuals, which, in an authorized

intercourse, in time of peace, has been confided Lo the faith of our Government

and. laws, on account of controversies between nation and nation. In my view,
every moral and every political sentiment unite to consign it to execration.”

- Said Secretary Hughes in his- address at Philadelphia November 23,
1923:4° . . - )
“A confiscatory policy strikes not only at the interests of particular indi-

viduals but at the foundations of international intercourse, for it is only on -

the basis of the .security of property, validly possessed under the laws cxisting

“at the time of its acquisition, that the conduct of activities in helpful cooper-
ation, is possible. .". . Rights acquired under its laws by citizens of another
State, [a State] is under an international obligation appropriately to recognize.
It is the policy of the United States to support these fundamental principles.”

As recently as May 27, 1935, Secretary Hull stated in a letter to Senator
Capper:* o

™5 Works or ArexanpeEr Hamiiton, of. ¢it. supra note 38, at 40%5.406,

"’Borch_ard, Emm)t Private Property (1924), 18 Am. J. Int. L, 523, 531

“Borchard, Confiscations: Extraterritorial and Deomestic, (1937} 31 Am. J. Ist. L
£75, 680,
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“Such action would not be in keeping with international practice and would
undoubtedly subject this Government to severe criticism, ‘Moreover, the con-
fiscation of these private funds by this Government and their distribution to
American nationals would react against the property interests (some very large)
of American nationals in other countries. It-would be an incentive to other
governments to hold American private property to satisfy claims of their na-
tionals against this Government and to pass upon such claims in their own way.
It is important from my point.of view, therefore, that the United States should

oot depart in any degree from ils traditional attitude with respect to the sanctity
of private property within our territory whether such property belongs to na-’

tionals of former enemy powers or 'to those of friendly powers. A departure
from that policy and the taking over of such property, except for a public
purpose and coupled with the assumption of Hability to make just compensation,
would be fraught with disastrous results.”

Mr. John P. Bullington of Texas, later chairman of a committee dealing
with a related subject, remarked in 1943:%2

“With modern business organizations and-the increasing volume and com-
plexity of international economic relations the preblem is admittedly a difficult
one not to be solved in twenty-minute papers. Broad principles of policy may,
however, be formulated and the details of carryinig them out, whether by
treaty, codification, or practice,*® made the subject of further study. The prin-
ciple of non-confiscation of enemy-owned private property within our country
should in fact, as well as in form, be recognized as a binding rule of inter-
national law. On the other hand, we are entitled, under established principles
of that law, to take measures designed to prevent the effective use of such
property by our enemies during the war, There is no incompatibility between
‘these two principles, and I do not believe that American ingenvity would be

greatly taxed to discover means for sterilizing without destroying or confiscating

enemy property within our domain. . . . I submit that the practice of making
the outbreak of war an excuse for seizing the industrial property of people
who have made greater progress in certain fields than we is a-sign of national
weakness, an invitation to further wars, and, however much of immediate ma-
terial advantage, contrary to our interests in the long run. We are'a great
and powerful nation, Strong enough and great enough, 1 hope, to resist the
templation to expand our material well-being through appropriating the property

of others without compensation. Indeed our present world predominance should

m:_;ke us the more scrupulows in our observance of international probity and
fair dealing. A world where only the weak can be‘honest and only the strong
can have rights_is not the kind of a world for which we say we are fighting
today. ) -

“Thirty-Seventh Annual Meeting of the Americin Society of International Law held
at Washington, . C., April 30-May 1, 1943, {1943) 37 Proc. AM. Soc. InT. L. 66.67.

“Mr. Bullington’s footnote: “If confiscatory practices be continued during the present
war, it may be necessary to buliress the formerly accepted rale of nonconfiscation by
ueaties. It is to be heped, however, thatl alien enemy property will not be so treate
as to make this retrogression necessary.” ’
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- “It is most difficult, in the heat and passions engendered by war, to maintain
- the calmness of intellect and spirit necessary for, the maintenance of those
’ elementary standards of right and decency which have been established through
hundreds of years of gradual evolution, The temptation is great, particularly
when at war with a people whose leaders have done so much violence to those
standards, to yield to.the not unnatural impulse to subordinate all other con-
siderations to the desire to inflict damage on the enemy. If we, as lawyers,”
yield to such impulses, we do a disservice to our profession and, in my judg--
ment, to the long term.best interests of our nation. I earnestly hope that
we will not do so. )

The Treaty of Versailles was so incompatible with peace that Mr.
Herridge, Minister of Canada to the United States a few years ago,
characterized it as “a declaration of war.”* Compared with the Pots-
dam declaration, the Treaty of Versailles may be characterized as a
charter of benign benevolence. If the prospect of peace is to be found
within its terms it has escaped thé cognizance of the writer.

The amount of assets held by the Alien Property Custodian on behalf
of German, Japanese, possibly.Italian, Austrian, Rumanian, Hungarian,
and Bulgarian: nationals s’ about 200 million dollars, which by com- .
pulsory sale would doubtless shrink by hali. The Treasury holds under
its “freezing” orders some 300 million dollars in cash belonging to these
nationals. Thus, for the paltry sum of approximately 400 million dollars
a fundamental principle of Western civilization would be violated: with
consequences amounting to billions of dollars. It seems a rather short-
sighted procedure for the United States to indulge.

Somehow, the result of the ripe experience and knowledge of human
affairs of the statesmen quoted above, seems more ‘weighty than the per-
suasive arguments of a modern writer evenl though he have charge of
-the Government policy of effecting the confiscation of enemy property -
in neutral territories. . .

“Hesrjooe, WacH Kino or Revorurion? (Boston, 1943) 23; see also Bullitt, Thke
Tragedy of Versailles, Life, March 27, 1944, p. 99; the late Senator Robert M. La Follotte's
cqniemporary characterization of the “peacemakers’” of Versailles as “war makers,” re.
printed in The Progressive, June 26, 1944, p. 1, col. 3; and Mrs. Clare Booth Luce's
statement: “This war began at Versailles . . . ".N. Y. Times, June 25, 1944, sec. 1.
p. 23, col. 5. Jobn Bassett Moore remarked that: “In & turrent volume on China, a Chi-
pese sage is reported to bave. declared that the Versailles Trealy was ‘the most un-
clvilized paper written since men knew how to record thought’ and to have prophesied
that it would ‘not only upset the economic balance oi the world but lead to more wars'™
6 CorrzcTep Parers or Jomw Basserr Moore (New Haven, 1944) 432,

“formarion, Sew. Doc. No. 147, 77th Cong., 1st Sess.

THE FEDERAL ADMINISTRATIVE
. PROCEDURE.ACT

kFRE‘DER!CK”F. ‘BLacHLY* aND MIRaM E, OaTmMan*®*

SENATE BILL 7, “An Act to improve the administration of justice
by prescribing fair administrative procedure”, has recently beén’
passed by both Houses of Congress and signed by the President.' This
is'one of the most sweeping measures ever acted upon by Congress in the
field of administration and administrative law. According to the report

. of the House Judiciary Committee, it is intended “to assure that the

administragion of government through administrative officers and agencies
shall be gbnducted according to established and published procedures

- which ad{quately protect the public interests involved, the making of

only reasonable and authorized regulations, the settlement of disputes

*Frederick F. Blachly, A.B. (1911) Obeilin College; Ph.D}., (1916) Columbia Uni-
versity; formerly, Professor of Government, University of Oklahorda; member of the
Staff of the Brookings Institution, Washington, D. C.; currently c¢ngaged in private
research, - : '

**Miriam E. Oatman, AB, (1912) Oberlin College; AM., (1922). .Coiumbia —U'ni--

‘ vesity; Ph.D, (1930) Brookings Institution; formerly, member of the Staff of the

l?mokings Institution, Associate Reference Librarian of the Library of Congress, member
of the Staff of the Foreign Economic Administration; currently with the United States
Department of State.: B . .-

Co-authors Evervpay Crrizensmip (1920}, THE FinawciaL SYstEm oF ToE STATE OF
OkLAMOMA (1921), SoME PROBLEMS IN OxLAHOMA FINANCE {1924),. Tre GOVERNMENT
or OxLATOMA (1924), THe GOVERNMENT AND ADMINISTRATION OF Germany {1928), Ap- .
MINISTRATIVE LEGISLATION AND ADTUBICATION (1934), CoMPARATIVE (GOVERNMENT (1937),.
Froerat REGULATORY ACTION AND CONTROL (1940} ; The Development of Suits in Kxcess. |
of Power in France as a Method of Controlting Adwministration (1933) Buiy. of A. B. A,
Comparalive Law_‘ Bureau; Federal Statutory Administrative Orders {1940) 25 Jowa L.
Rev. $82; Approsches lo Government Liability in Tort—a Comparative Study (1942) 9
Law & Cowtemr. Pros, 181; 4 United States Court of Appeals for Administration (1942) .
121 ANNALS, 170; A New Approach to the Reform of Regulatory' Procedure (1944) 32
f_mnam‘owx L. J. 325; Judicial Review of Benefactory Action (1944) 33 Georcrrown
A ’

Dr. Blachly is also the Author of Trr AcCOUNTING AND REFORTING SYSTEM OF THE
Svare or New Yorg (1916) and WoRKING PAPERS ON ADMINISTRATIVE ADTUDICATION {1038).-

Dr. Oatman has participated in the writing of Strikes in Defense Imdustries, Sen, Doc.
No. 52, 77th Cong., Ist Sess, (1941}, Strikes in Defense Industries, Supplementary . In-

{1941), and various other public
docyments, . . ’ :

'Pub. L. No. 404, 76th Cong., 2d Sess. (June 11, 1946). In order to avoid repetition
all further citations to this Act will be by Section number only. -
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For example, the Senate required only 1}4 months to approve the Foyr.
Power and Nine Power Paets of 1922 and only 2}4 months to approve the
London Naval Treaty of 1930. In these instances, the Senatorial members
of the negotisting commission were able to reflect the various wishes and
varying tempers of their respective parties in the Senate and in this way it
was possible to meet legitimate. objections from them as far as practicable
in the drawing up of the very terms of the treaties themselves.
The recent action of Secretary Cordell Hull in consulting with ranking
members of the Senate on post-war problems is politically realistic and at the |
same time is in aceord with the apparent intention of the framers of the
Constitution when they provided for the “advice” of the Senate as well gy
its “consent’’ to the ratification of treaties negotiated by the President.
Hersert WrIGHT
Brygs
The method by which the United States * joined”’ the international organ-
ization known as UNRRA (United Nations Relief and Rehabilitation Ad-
ministration) seems worthy of comment on three points: (1) the legal charac-
ter of the act by which the United States accepted membership, (2) the
policy of encouraging the participation of Congressional leaders in the
drafting of international agreements, and (3) the amendments and reser
vations gqualifying participation by the United States in the UNRRA.
It will be recalled that ohjections to submitting treaties to the Senate for
its advice and consent under the two-thirds rule have been based on charges
. that the Senate has rejected, delayed, or altered by disfiguring amendment &
large number of treaties. Although the case against the Senate appears quite
often to be grossly over-stated (at least, with regard to rejection and pro-
crastination),! memories of the failure of the Senate to approve United States
membership in the League of Nations have spurred s search for a practical
slternative to the Constitutional provision that the President ‘‘shall have
power, by and with the advice and consent of the Senate, to make treaties,
provided two-thirds of the Senators present concur.” At the same time ?he
greatly increased recourse to the executive agreement as a means of depriving
the Senate of its constitutional prerogatives has been seriously eriticized.
It hag sometimes been stated that the United States “joined™ the Iuter-
national Labor Organization by joint resolution of Congress. What actually
happened was that in 1934 the Congress passed, and the President approved,
a joint resolution by which the President was “authorized to accept menber-
ship” in that oreanization for the United States; the text of the joint m§ﬂlu‘
tion was communicated to the International Labor Office; the [nternational

THE UNRRA AGREEMENT AND CONGRESS

1929, p. 171, For instance, the Senate approved the treaties with Ecnador and Grence in
7 days, with Sweden in 9 days, with Frunee, Grent Britain and Spain in 10 days anel with
Rumsia in-12 days after signature. )

' Royden J. Dangerfield, In Defense of the Senate, Norman, Okla,, 1933,

EDITORIAL COMMENT 651

nternational Labor Organization; and the President of the United States,
xercising the authority conferred on him by the joint resolution approved
une 19, 1934, accepted the invitation, thereby causing the United States to
‘assume “‘such treaty obligations as are involved in membership in the
International Labor Organization.” ? .
In 1943 an attempt was ostensibly made to substitute the joint resolution
s for Senatorial approval in the accomplishment of an international transac-
i tion by which the United States would convey certain property rights and
money to Panama. The normal procedure would have been to conclude
" h Panama a treaty by and with the advice and sonsent of the Senate, and
3 then t0 ask Congress to pass the legislation necessary for the fulfilment of
57 the obligations assumed in the treaty. Whether or not the employment of
wfithe joint resolution in this case was an attempt to secure fulfilment of an
bligation previously assumed in the as yet unpublished executive agresment
concluded between Panama and the United States by exchange of notes in
Washington on May 18, 1942, is not clear.s It seems quite clear, however,
L that a Congressional joint resolution, unlike an international agrecment, can
Zneither confer rights nor impose obligations uuder international law on a
eign gtate. . '
Several weeks after the approval of the Panama Joint Resolution, the
‘Department of State discussed informally with the Senate Committee on
NForeign Relations and the House Committee on Foreign Affairs the text of a
aft agreement to set up a United Nations Relief and Rehabilitation Ad-
minigtration. The brief history of this UNRRA draft of June 10, 1943, is as
llows: ¢ In September, 1941, representatives of certain European govern-
“yments-in-exile, meeting in Loundon with the British Government to consider
Aproblems of relief and rehabilitation in liberated areas, formed the Inter-
3 a]‘:lhed Committec on Post-War Requirements. This Committee had
Reither operating powers nor an executive, but was serviced by a technical
stalf of British officials headed by Sir Frederick Leith-Ross. In 1942 both

4" * Manley O. Hudson, “The Membership of the United States in the International Labor
Organization,” this Journaw, Vol. 28 (1934), pp. 669-684. Since the joint resolution wus
#dopted by a unanimous vote in the Senate Judge Hudson regards it as expressing the
¢ Benate’s advice and consent in such a way as to nieet the requirement of the two-thirds rule.

5 Bame, p, 675,
2>, * Herbert W. Briggs, ' Trentics, Exccutive Agreements, and the Panama Joint Resolution

911943,” American Political Science Review, Vol. 37 (1943), pp. 686-601; Leuter I, Woolsey,
Executive Agrecments Relating to Panama,” this Jourxar, Vol. 37 (1943), py. 482480,

Hearings before the Committec on Foreign Affairs, House of Representatives, 78th Cong.,
Iat and 2nd Sess., Dec. 1943-Jan. 1944, on H. J. Res. 192, “To Fnable the United States to
lgmicipatc in the Work of the United Nations Relief and Rebabititation Administeation,”
Pp. 8, 158, 163 (Cited as House Hearings); House Report No. 094 and Senate Raport No.
888 (both 78th Cong., 2nd Sess.). For the text of the Draft Agrecment for UNRRA sub-
siitted on June 10, 1943, see Department of State Bulletin, Vol VIII, No..207 (June 12,
M3), pp. 523-527.
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the Soviet Government and the United States Government (which had
observers with the Committee) suggested the creation of a truly internationg]
relief organization with an international staff. After more than a vear of
negotiations between the United States, Great Britain, the Union of Soviet
Socialist Republics, and China, the United States, on June 10, 1943, syb.
mitted & draft agreement for a United Nations Relief and Rehabilitation
Administration to the Governments of all the United Nations and other
nations associated with them in the war. These Governments were ip.
formed that, although the draft propesal niet with the approval of the four
Governments initiating the plan, it was still tentative and subject to further
discussion.

The UNRRA draft agreement of June 10, 1943, was informally com-
municated to the members of the Senate and House committees in July, 1043,
as an executive agreement. (In the words of Senator Connally: . | it
was proposed that it take the form of an executive agreement by the execu-
tive department with other nations, without any reference whatever to
Congressional or Senatorial action.”)* Since various Senators believed that
the UNRRA draft agreement should be considered ns a treaty and acted
upon under the two-thirds rule, a sub-committee of the Senate Committee on -
Foreign Relations was appointed to discuss this question with the Depart-
ment of State. What followed can best be described by quoting the State-
ment submitted by Mr. Franeis B, Sayre of the Department of State to the
House Committee on Foreign Affairs:® )

Congress might from time to time appropriate for participation by the
United States in the United Nations Relief and Rehuabilitation Adminis-
tration. Such a joint resolution presumably would be discussed and
considered both in the House Committee on Foreign Affairs and in the
Senate Committee on Foreign Relations and would also be debated on
the floors of the House and Senate. This would give to¢ Congress full
opportunity to consider the extent to which the United States should
participate in the work of the United Nutions Relief and Rehabilitation
Administration.

Following the passage of the joint resolution, appropriation bills
would then be iutroduced and would be considered first by the Appro-
printion Committees of the House and the Senate and then on the floor
by the House and the Senate. In this way everyone concerned would
have full opportunity to consider the whole program. I understand
that the subcommittee of the Foreign Relations Committee concluded
that if the changes which had been proposed were made in the text and
the above program were followed, the introduction of a joint resolution
would be an appropriate constitutional procedure. . . .

In accordance with this program, the changes proposed in the toxt of
the United Nations Relief and Rehabilitation Administration agree-
ment were then put before the other 43 nations and their agreeincut wus
secured to them. We also set about dralting a joint resolution to he
introduced in Cungress in accordance with the program.

The internationsal agreement establishing the United Nations Relief and
Rehabilitation Administration was signed in Washington on November 9,
943, and on November 10 representatives of the forty-four signatory
governments and authorities met at Atlantic City to provide for the organi~
tion and- operation of the Administration.? On November 15, 1943,
‘House Joint Resolution 192, embodying the text of the international agree-
ment as signed, wus introduced in the House of Representatives.
In the light of this chronology, the alleged novelty of the meihud by
ch the United States joined the UNRRA appears to have been greatly
aggerated. The United States hecame a member of UNRRA by executive
' agreement. The international sgreement was binding on the United States
from the date of its signature by President Roosevelt,® without its sub-
ion to the Senate for advice and consent, and some days prior to the
drtroduction of the joint resclution in Congress.
h_' First Session of the Council of the United Nations Reliel and Rehabilitation Administra-
ition: Selected Documents.  Department of State, Conference Series &3 (1944), p. 1. For
the text of the UNREA Agreement as signed see pp. 7-20.
® By Article IX of the Agreement for United Nations Relicf and Rehabilitation Adrinis-
tion “this Agreement shall enter into loree with respect to cach signatory on the date
when the Agreement is signed by that signatory, unless otherwise specified by such signa-
Yory.” It is perhaps eurious—in the light of our Constitutionsl provision as to the making
treaties—thot, although the United States did not sigo subject to Senatorial sdviee and
fonsent, the Agreement was signed on bebalf of lourteen Governments (Chile, Colombia,
Cuba, Ecuador. Ethiopia. Guatemals, India. Irag, Iraq, Mexico, Nicaragus, Perus, Uruguay,
eneguela} with a reservation or statement to the effcct, in cach case, that the Agreement
Wwas gigned subject to ratification or legistative approval. Same, pp. 15-20.

In the ensuing discussions which took place between the members of
this subcommittee and Assistant Secretary Acheson and myself, repre-
senting the State Department, it was made clear that the draft agree-
ment was not intended to impose binding obligations on the part of the
United States but to set up the machinery for an international organi-
zation to administer relief and rebabilitation providing that contribu-
tions of funds should be made by each member government “within the
limits of ite available resources and subject to the requirements of its

- constitutional procedure.”

After considerable discussion, the subcommittee reached the con-
clusion that in view of certain modifications which Senator Vandenberg
and others had suggested in the text of the agreement and which were
incorporated in the final text, the best method of procedure would be
along the following lines: That un efiort be made to secure the agreenent
of the other 43 United Nations and associated governments to the
changes proposed by Senator Vandenberg and by others in the Senate
Committee on Forcign Relations und the House Committes on Forcign
Affairs and thot if this could be done the President should sign the
agreement and the Administration should be organized in acecrdance
with the agreement. Following this a joint resolution should be intro-
dueed.in Congress authorizing the President to expend such moneys a2

¢ Congressional Record, Vol. 90 (78th Cong., 2nd Bess.), p. 1737 (daily edition, Feb.. 18,
1944).  He added that that conception was “combatted” by the Senate Foreign Relations
Committee, ¢ House Hearings, pp. 158-159.
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Nevertheless considerable confusion is reflected in certain statements on
the matter. - Mr. Sayre assured members of Congress that the internationa]
agreement was “not intended to impose binding obligations on the part of
the United States.” ® Senator Connally assured the Senate that the whole
spirit of the joint resolution containing the international agreement wag
“that the United States is not assuming any conipulsory obligations what.
ever.” * Senator Vandenberg informed the Benate that the conferences
between the Senate subcommittee {of which he was a member) aud the
State Department had “produced what we both understand is to be not
merely an executive agreement, but an agreement approved by Congress”;
that “the theory upon which the agreement now comes to Congress is that it
bas cessed to be an executive agreement alone, which in our opinion would
have been a gross violation of the proprieties as well as of the law. It has
been submitted to Congress for congressional approval and not merely for
congressional information.”

Theimplication that the United States would not be bound by the UNRRA
Agreement until Congress had approved it by passing the joint resclution
incorporating its text is negatived by the terms of the Agreement itself and
by international law. Senator Taft saw the point when he observed that if

the President “has power to make an executive agreement, then it is an

agreement . . . which is binding on the United States.,” 1

The statements by Mr. Sayre and Senator Connally reveal a misunder-
standing of another sort: a failure to distinguish between the formal effective-
ness of an international agreement and its content, or {to phrase it dif-

ferently), between becoming a member of UNRRA and the extent to which

members are obligated by the terms of the UNRRA Agreement to par-
ticipate in the work of that organization. The confusion rests partially on
the wide discretion left by the UNRRA Agreement to member Govern-
ments in the fundamentally important matter of the amount and character
of their contributions to the work of the organization. Since this latitude
was poasibly increased by Senatorial amendments to the Agreement they
require examination.

A comparison of the final text of the UNRRA Agreement with the text
released on June 10, 1943, reveals some 27 or 28 variations between the two,
of which but six or seven could, however, be called significant.. IHow many
of these were suggested by Congressional leaders, and Low many by foreign

.Governments, we are not informed. Senator Vandenberg, however, told
the Senate that as a result of the meetings of the Senate <ub-commxttee with

* See Mr. Sayre’s Statement, quoted above,

12 Congressional Record, Vol. 90, p. 1745 (daily ed., Feb. 16, 1944).

U Same, p. 1746, . Compare Senator Taft's comment: "' Apparently the Senator suggests
that it is & new kind of thing, an executive-congressional agreement, wiich may be entered
into with foreign nations”. He was quick to add that it “involves the implication that there
are certain things which the President cannot do by executive agroerent, hut which he can
da by executive agreement approved by Congress”; same,

2 Surne, p. 1745,
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State Department officials: ““The entire agreement was rewritien in its
undamental chardcter. It was stripped of every general obligation and
responsibility. It was brought back to a simple authorization of appropri-
rations for an international purpose, and it was written in a form which
“textuslly undertakes to limit our obligation without any question whatso-
‘ever to the specific appropriations that are to be made under the authori-
%3'sation from time to time by the Congress. I repeat, we entirely changed the
2 “character of the document, and obviously I think it ceased to be a treaty.”
ek In the context formulated by the statemen{s of Sayre, Connally, and
Vandenberg perhaps the most important change came in the phraseology of
Article V of the Agreement. The Junc 10 draft stipulated that “each
‘member government pledges its full support to the Administration, within
‘the limits of its available rescurces and subject 10 the requirements of its
constitutional procedure, through contributions of funds, materials, equip-
ment, supplies, and services” to accomplish the purposes of UNRRA. The
final text reads: “In so far as its appropriate constitutional bodies shall
suthorize, each member government will [si¢] contribute to the support of
the Administration in order to accomplish the purposes . . . lof UNRRAL
he amount and character of the contributions of 2ach member government
der this provision will be determined from mme to time by its appropriate
nstitutional bodies.”
Here, undoubtedly, is the key to the statements that the international
agreement to which the United States was a party imposed no binding
ligations on the United States: without contributions, which by the terms
the Agreement are largely discretionary, the Agrecement is sterile. How-
ever, the passage of the joint resolution by Congress in itself neither ap-
propriated money nor authorized United States membership in the UNRRA.
sThe United States was already a member of UNRRA from the date of
‘mgnat,ure of the Agreement—without reservation, and with whatever inter-
% hational obligations that Agreement stipulates for member Governments.
There remains the question of the Congressional reservations. Not con-
nt with the incorporation in the Agreement of amendments suggested by

,by the other 43 signatory Governments), Congress adopted a number of

i “Congressional leaders (and, of course, these amendments had to be accepted

Teservations conditioning United States participation in the UNRRA. The
int resolution " “suthorized to be appropriated to the President such
afums, not to exceed $1,350,000,000 in the aggregute, as the Congress may
u“fdetermme from time to time to be appropriate for participation by the
“‘f“g‘;,;Umted States” in the work of the UNRRA. In form the reservations were
& tions incorporated in the joint resolution, either conditioning the expen-
ture of funds to be appropriated from time to time by Congress under the

”S&me. p. 1749,

¥ House Joint Resolution 192, 78th Cong., 2nd Sess. Approved by the President March
1944, Public Law 267.
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joint resolution or placing restrictive interpretations upon the language of
the international UNRRA Agreement. In effect the rescrvations wers
probably intended ¥ to be akin to Senate reservations to‘n treaty. [t should
be noted, however, that in the cuse of Senate reservations to a treaty the
United States becomes a party to the international instrument subject, to the
Senate reservations incorporated in the resolution advising and consenting
to ratification. In the case of the UNRRA Agreement, the United States
was already a party to the international instrument, without reservation,
several months prior to the passage of the joint resolution containing the
Congressional reservations.
Some of the reservations require further comment. Article VIII (a) of
.the UNRRA Agreement stipulates that *Amendments involving new
obligations for member governments shall require the approval of the
Council by a two-thirds vote and shall take effect for each member govern-
ment on acceptance by it.” Various Senators feared that the President
alone, without further consulting Congress, might commit the United Stateg
" to new obligations. Senator Vandenberg thought the last word “it” in
Article VIII (a) included Congress as well as the President (*‘the same
legislative process by which the agreement is approved in the first in-
stance”)," but the Senate adopted a reservation (Sec. 5) reading: “No
amendment under Article VIII (a) of the agreement involving any new obli~
gation for the United States shall be binding upon the United St{a,tm without
approval by joint resolution of Congress.”” The next reservation was of a
similar nature. Referring to Article V of the UNRRA Agreement,¥” it
read: #Sec. 6. In adopting this joint resolution the Congress does so with
the following reservation: That in the case of the United States the ap-
-propriate constitutional body to determine the amount and character gnd
time of the contributions of the United States is the Congress of the United
States.” Sec. 7, referring to a resolution adopted by the Council of the
UNRRA reading that “the task of rehabilitation must not be considered as
the beginning of reconstruction—it i coterminous with relief”, stipulated
that ““in adopting this joint resolution the Congress does so with the follow-
ing reservation: That it is understood that the provision . . . [quou?esii. con-
templates that rehabilitation means and is confined only to such activities as
are necessary to relief.”” By Sec. .8 Congress attempted to contirol the
UNRRA in the following terms: “In adopting this joint resolu'mon‘the
Congress does 50 with the following reservation: That the United Nations
B Of the reservation contained in Sec. 7 of the joint resolution, Serator Connally ?{‘"Ei:
“. ., we tie all this vrganization’s activities down to relief only. We exclude rehabllm?-
tion.”  Of Sec. 8, he said: *We are tying the whole Administration, not stmply our contri-
bution, but we are tying the whole UNRRA to the proposition. . . .” 90 Cong. Rec. p.
2850 (daily ed., March 21, 1944). Scnator Vandenberg told the Senate that he suppomf‘
the joint resolution on the thoory that we havetied down Dean Acheson, whu speaks for us

‘in the UNRRA, and that we have tied down Director General Lehman.’ Some, p. 1740
(Feb, 186,.1044), ¢ Bame, p. 1746. 17 See above, p. 23.
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lief and Rehabilitation Administration shall not be authorized to enter
into contracts or undertake or incur obligations beyond the limits of ap-
‘i‘;;opriat-ions made under this authorization and by otlier countries and re-
Weeipts from other sources.” Although these reservations may in practice
ondition United States participation in the work of the UNRRA, in inter-
iigational law they are probably without legal effect in so far as the compe-
tence of the UNRRA is concerned. )
. One may conclude that the procedural novelty in this case lay not in
cining the UNRRA by joint resotution (either alone or by “eongressional
executive agreement’’), but in the elaborate efforts made by the executive to
ultivate Congressional approval, even to the extent of accepting amend-~
fments “stripping”’ the Agreement of international obligations and ostensibly
i shanging its fundamental character, securing the consent of 43 other Govern-
ments to these amendments, and then accepting reservations which were
fjm-tially 4 projection into the international sphere of legislative mistrust of
an executive penchant for the expenditure of large surus of money and par-
tislly an attempt to control the policies of the international organization.
The unusual and flattering experience of being permitted to participate in’
the “making” of an international agreemert both by amendment and
through reservations appears to have given Congress something of a fisld
day. At the same time the close codperation of the executive with Congress
2 ’;-?this instance undoubtedly resulted in the prompt aceepiance by Congress
of the United States quota of $1,350,000,000 which was determined *® in the
first instance not by Congress but by an international organization to which
e United States had become a party by executive agreeinent,
One feature of the procedure in this case—the stripping of an inter-
ional agreement of its positive obligations on the parties—can scarcely be.
plicated very often if the agreement is fo have any meaning. For
fexample, it is inconceivable that the articles of agrecment on the Inter-
gational Monetary Fund, the Internationa! Bank for Recoustruction and
¥ Development, or the proposed General International Orgonization could be
smended as to provide that & party should have only such obligations as
umight be “‘determined from time to time by its appropriate constitutional
bodies” without rendering the proposed organizations futile. In this re-
t8pect the UNRRA Agreement may well be sui generis,

The problem remains largely unsolved. The full and generous partici-
ation of the United States in fforts to maintain international peace and
ﬁeeurity and to promote the common welfare is basic. It seems undesirable
that the executive alone should commit the United States to strange new
Biobligations, if only heeause full collaboration by the Tinited States will often
j require Congressional action. At the same time it is equally undesirable
4 Technically, of course, the Couneil of the UNRRA only “recommends’ the winount of o

Bational contribution: Council of UNRRA, 1st Session, Res. 14- (Financial Plan), Sec, 4;
te Department Conference Series 53, p. 45.
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that a carefully integrated draft of an international organization should be
subjected to Congressional amendments based on prestige or & misunder.
standing of the functional requirements of world order snd well-being, Per.
haps the most promising feature of the experiment .wit‘h regard to United
States participation in the UNRRA is the informal consultations carried on
between the Department of State and the Senate sub-committee and House
leaders. It is a hopeful augury that the method is being continued; # gnd it
can be further developed. Experience and mutual edueation of this kind
may in time lessen the threat of erippling amendments, as well as the anti.
thetical dangers of the unfettered use of the executive agreement, or, alter-
natively, S8enate rejection of treaties.
Hersert W. Brices

STATUS OF INTERRATIORAL ORGANIZATIONS: PRIVILEGES AND IMMUNITIES OF THRIX
OFFICIALS

There is nothing new in the problem of providing appropriate immunities
for officials of international organizations but the proliferation of such
organizations today raises the problem afresh and brings about a reslization
that some uniform practice is desirable in this connection. Particularly
under present conditions, where different bodies of subject matier are
handled by experts drawn from various Government Departments, a luck of
uniformity ia this matter is very natural. Even where foreign oﬁi(ﬁ:ep.fﬁcials
participate, the representatives may be from one of the technical divisions of
the service and may not be familiar with diplomatic precedent on thxs par-
ticular topic. Some of these points will be found reflected in the history of
the United Nations Monetary and Financial Conference held from July 1 to
July 22, 1944, at Bretton Woods, New Hampshire. Before that they haj(i
come to light at the First Session of the Council of UNRRA at Atlantic

City, in December, 1943.1 ] o
It is not to be assumed out of hand that identical provisions on the po.m_t in
question are suitable for inclusion in every sgreement establishing sn inter-

national organization. It might be safer to begin with the opposite assump-

tion. Nevertheless, there will probably always be some factors in gomaon
among the various organizations and it is at least desirable that the vanou;
precedents be kept in mind as we progress {rom conference to conferenceran
from organization to organization. . .

The questions which were raised at Bretton Woods in the Monetary' a0
Financial Conference had to do with the status of the propesed International
Monetary Fund and its property and officials and likewise with the status of

1 See the remarks of Senator Connally to the Senate at the time of the Dumbarton Osks
Conference: Congressional Reeord,.Vol. 90, pp. 7255, 7256 (Aug, 22, 1844}, ) o

* Sce this Jourwat, Vol. 38, pp. 105-106.  The progress made by UNRRA in putting "{‘f’
effect the resolutions of its Conneil are summarized in: United Nations Relief and ‘iehﬂbll"
tation Administration, Report of the Director General to the Sccond Session of the Couned
{Council T, Document 1), Washington, 1944, pp. 87-95.
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the proposed International Bank for Reconstruction and Development, and
jta property and officials. In the study of these questiong consideration was
% }iven to the recent experience of UNRRA and to preparatory discussions
hich have been taking place in connection with the work of the Interim
Commission on Food and Agriculture. The Conference was organized in
three commissions of which Commission I dealt with the Fund and Com-
sion I with the Bank. It was inevitable that, to a certain extent, work
ghould progress separately in the two commissions and it was not until the
Conference had progressed considerably thut the Fourth Committee of edch
the two Commissions, which were charged respectively with such problems,
Pegan really to cobrdinate the proposals on this subjeet,
;. One of the principle problems to.be solved was that of the nature and
gtatus of these two new organizations. This whole question of the status of
international organizations is one which has long concerned international
Iawyers and has recently received interesting treatment by Mr. W. Fried-
mann in the Modern Law Review? No serious difference of opinion was
f il manifested at the Bretton Woods Conference relative to the desirability of
giving to these organizations sume kind of legal personality.  The provisious
finally adopted were as follows:

‘The Fund [Bank] shall possess full juridieal personality, and, in par-
ular, the capacity {:] :

“(i) to contract; )

- (i) to acquire and dispose of immovable and movable property;

*(tii) to institute legal proceedings.” : )

A Similarly Article XV of the proposed Constitution of the Food and
i Agriculture Organization of the United Nations provides:

‘The Organization shall have the capacity of a legal person to perform
y legal act appropriate to its purpose which is not beyond the powers
nted to it by this Constitution.” 4

85 Because of the difference in th_é nature of their operations, diﬁering ro-
Visions were adopted for the Fund and the Bank relative to judicial process.®

. Fund L © Bank
" Dmmunity from judicial process. “ Position of the Bank with regard
==The Fund, its property and its to judicial process.~Actions may be
hisasets, wherever located and by brought against the Bank only in a
b ghomsoever held, shall enjoy im- court of competent jurisdiction in the

3 '?l;';'“l'ntemational Public Corporations,” in Modern Law Review, Vol. 6, p. 185,

“@ * Article TX, Section 2, of the Articles of Agreement of the Fund, and Article VT1, Section
i ’2,0! the Articles of Agreement of the Bank. Unitod States Trewsury, Articles of Agreement
o the International Monetary Fund and International Bank for Reennstruetion and De-
Prwelopment, United Nations Monetary and Financiul Conforence, Bretton Woods, N, H.,
Hduly 132, 1944, pp. 19 and 77,

i{{*‘.‘?irst Report to the Goveraments of the United Nations by the Interim Commission on

”‘_Fﬂod and Agrieultors, Washington, August I, 1944, p. 46, # Articles cited, Section 3.
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Munich agreement.  As matters stand at the moment, legal signig
can hardly be attributed to the declaration and its political value jg p
allcertuin.  However, it does furnish a measuring rod for Judging wh the
London Gzech group sought also to obtain from the British and he
British statement falls short, of Czech desives. After calling attention by
friendship which always evisted between the Czechoslovak and Fre
peaples, the Frenel document proceeds to say that “in this spirit the Frena)
National Committec, rejecting the agreenients signed in Munich on 8ep
ber 29. 1938, solemnly declare that they sonsider these agreements a8 ngl)
and void as also all ansts accomphished in the application or in conseque
of these same agreements. Recognizing no territorial alterations aff
Czechoslovakia supervening in 1938 or since that time, they undertsk
do_everything in their power to insure that the Czechoslovak Rep
within frontiers prior to September, 1938, obtains all effective guaran
for her military and ecouomic security, her territorial integrity, snod:hi
political unity.” ¢ . ) ) .

The de Gaulie pronouncement thus clearly contemplates restordtio
Crechoslovakia ir. its pre-Munich boundaries and brings into clearer
the fact that Mr. Eden’s message to Mr. Jan Masaryk does not do so.
General de Gaulle means by “all acts accomplished in the applicatio
consequence of these same agreements” and by “political unity” e
defined. If he refers to internal Czechoslovak problems, such as decen rak i
ization of ths governmental structure, or the present claims of former
cumbents to offices vacated while Crzechoslovakia, though mutilated
Munich, was still an independent State, then, of course, we are dealing
a new departure iu the conduel, of international relations. Heretofore

matters have been considered as purely internal and outside the rang
iniernational conearn,

The British declaration, which obviously is of major importance, apbes:r‘?’f
to ba a wholly unilateral act of His Majesty's Government. As yet there’

has not come to light any evidence which would warrant one in assus
that other Allied countries take the view that, following an Allied victoty
all of Central Europe is to be returned to the melting-pot. That a stanid
this kind complicates, rather than simplifies, permits hardly of any doubf
Yet simplification scems to be ealled for. A quest for simplification leads:
0 the thought that the first post-war task should be the undoing of all resull
of aggression and restoration of the pre-aggression international status withs
ut interference in purely domestie affairs of the liberated countries. < Thi8
would not necessarily mean, and should not mean, a petrification of the
ernational order. Provision could be made for subsequent elimination

fter mature consideration and investigation, of international aress
Ry i
riction.

CHARLES PERGLER

* The Inter-Allied Review, Qct. 15, 1942
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THE DEPARTMENRT OF STATE IN WARTIME!

participation by the Department of State in the war effort has had‘ a
ked effect on the organization and functions of the Department. The
maf bvious chunge has been the inevitable increase in personpel, In 1932
mo?l; (;-ere 833 employecs in the Department of State; this number has now
‘bm- to more thap 2,500.  New divisions and offices have been created and
dd:rndivisions have expanded to handle problgns :‘zrising out of the war a\n&
e entry of the United Stales into the conﬂlc.t in December 1941. The
Bulletin has carried announcements of the establishment of these new offices.

More significant, although less obvious, have‘ been the broadened scope o(i
the Department’s activities and the changes in methods of operation an
procedure in the Department as & whole.

The Department’s normal governmental contacts haye broadfaned to cover
assotiated activities of all other Government agencies and. m\{olve close
technical relations with the agencies and intaer.departmental policy groups
participating in the war effort.  For two principal reasons the_Depfm:ment
of State is associated in the operations of thesg agencies: First, it is the
department primarily responsible under the Pres.ldent for the com‘iuct of mn;
foreign relations; and, secondly, the Foreign Service forms the oﬁi’c{al e}}am;c
between thls government and foreign governments. Thu.s pa‘rtlcxpa(:,mn. y
the Department at two points in all international operations is reqmred.. 1}:
must codrdinate, in the foreign-relations field, the many complex war activi-
ties of other departinents and agencies, including a number of war emergency
sgencies; and it must, in large part, furnish the means of‘carrymg out thfase
activities so far as they require action in foreign countries. The' etfective
discharge of these responsibilities by the Department has a vital bear-
ing upon the suecess of the war effort. .

In many cases other agencies must depend upon thfa Depanmgfxt not oply
for cobrdinating their activities in the foreign relatxo‘ns field vnth- forcxg.n
policy considerations but also for the specific information upon which their

- operations must be based.  For example, the Liaison Office in the Office of

e Under Secrctary of State expedites the consideration of and acti?n upon
urgent politico-military questions of common interest to th.e State, W eu:, ‘:md
Navy Departments and operates as part of the Secrctarxat‘qf the Liaison
Committee, composed of the Under Secretary of State, the Chicf of Stiaﬁ A fmd
the Chief of Naval Operations. The Office receives urgent communications
or inquiries from and transmits to the War and Navy Departments, and
often 1o such military bodies as the Inter-American Defense Board, .des-
patches and daily technical reports of a confidential nature from our diplo-
@atic missions and consular offices abroad, which are essential to the proper
functioni.ng of eertain military and naval operations, ) )
Similarly, the four Advisers on Political Relations maintain close relations
with other Government agencics: the work of the adviser on Far Eastern
" Reprinted from the Department of State Bulletin, Oct. 24, 1942, Vol, V11, p. 855,
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affairs, for example, includes participation as a member of the Submm%
of the Joint Intelligence Committec of the Joint Chiefs of Staff, whigk-g:
commifice prucesses maferial, evaluates information, and prepardy
omn:endations for the use of the Joint Chiels of Staff; collaboration withiihg: .
Lend-Lease Administration and with the Administrative Assistant
President charged with duties relating to the furnishing of lend-leage
other assistance to China; consideration of policy in collaboration with
Division of Defense Materials in the Department and with the Bog
Economic Warfore in obiaining strategic materials from China; collaborabigg” .
with the Division of Current. Information and with appropriate officialg of s
War and Navy Departments, the Office of War Information, and the:Offig
of Strategic Services in planning psyehological warfare; and cobperati
* the Department’s Division of Cultural Relations and with the Office of Wiy
Information in the formulation of plans and the preparation of materia'lfm :
disseminacion in China, designed to promote understanding and the i '%

change of culturc between the American people and the Chinese. :
Many situations involve not only the interplay of political andmili
considerations but also decision and action in the economic field by sever
the interested agencics.  Just prior to the United States’ entry into the!
the Seeretary of Btate set up the Board of Economic Operations, comﬁgﬁ .
of certain officials and six divisions in the Department, for the purpnmft% g
cobrdinating the general economie foreign policy of this Government, N
particular, the program of economic warfare. This program requires
faboration with numerous officials of the United Nations and with suchi
national agencies as the Combined Shipping Adjustment Board, the'Ca oy
bined Raw Materials Board, the Inter-American Development Commissan
and the Inter-Americun Financial and Economic Advisory Commit o)
well as the correlation of the programs of such United States Governingnd
ageneies as the Board of Economic Warfare, the War Production Bo!
Office of the Coérdinator of Inter-American Affairs, the Reconstructio
- nance Corporation, the War Shipping Administration, the Export-Impa
Bank, and others.

In the program of psychological warfare the Department, through its Dlgi"
sion of Current Information in collaboration with the Division of Cultt

Relations and the geographic divisions of the Department, works in Tisisi
* with other ageneies in the war information field, including the Office of W!

i

5
(g2
S

i

Information, the Office of Censorship, the Uffice of the Codrdinator of Inte =
Ameriean Affairs, and the Joint Psychological Warfare Committee of 4t
Joint Chiefs of Staff, in planning and directing psychological warfare in
ous parts of the world by means of the radio, the press, and motion p }
The Department supervises the use of informational material, confofnﬁﬂx -
our general foreign poliey, which will be suitable for dissemination by /8¢
diplomatic missions in countries outside of the Western Hemisphete
nishes recommendations to the Office of War Information based on re]
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{;om the ficld; and studies repl?;zs on enemy propagands and intelligence
‘ies in the S ics.

e 11‘} til;:f:::;iizsfe;?d consular offices in the Foreign Sei"f’icthave

Tne e!"lt ) d;;cc;;nc the headquarters or centers of wartime activity in all
peeesse ith which we maintain diplomatic relations. An Auxiliary Berv-
o “\ln ereated on a temporary basis to supplement the permanent
e h‘as %cg;vico staft in handling new responsibilities ereated by the war and
Foreiee = ther Government agencies, such as the Board of Eeonomic War-
inm\emg((;ﬁ%ce of Strategic Services, the Lend-Lease Administration, the
oy u;? the Cobdrdinator of Inter-American Affairs, anc% the Office o?’ W'ar
?k}ficcmm(m whose operations relating to forei.gn countrics arc of major in-
o thé Forcign Service establishments in those countries. - In 1932
feret t%re fewer than 4,000 persons in the Foreign Service; now, the: per-
?;::cl“of the Foreign Service, including the members of the new ‘Auxxhary

i n 4,500. N -

Se;\nlﬁdtiiitztllst??: lfl}']:ad ;61e in coordinating cconom'\c‘ and political a;:t;;zx

Jating to foreign policy and in maintaining the f?rengn outposts of this
Govern ent, the Department directly is charged with a nur}nber of duties
flle;“?ellatéd to the war. An example of this is the designation of the Sec-

- retary of State to prepare the Proclaimed List of Certain Blocked Nationals,

with the cobperation of other a.gencieg. Simxlarly‘, thi; ﬁcﬁ@ggn&iﬁ:
broad responsibilities with respect to the rc;;re;sft;t}:;t:;z;sathte ?n t:: od States
ini nmental committees, an example 01.Wh1C; -
?i;;e:ﬁ‘;id Eeonomic Advisory Committee, of whmh' the Und;; S‘;s);ret::g
of State is the delegate of the United States a‘n‘d thg cha}rman. . el etani-
ment’s efforts in the promotion of hemispheric sohdam}i have e}en 1{11 13 o
Bied, and these oforts have been implemented by meetings of t \fd otre Rg'o
Ministers of all the American Republics, such as tl.u: rr}ee}blpg hel bla lf
de Janeiro in January 1942, to insure full cosperation in joint probiems 0
detnjjéailed survey of the functions of one of the long.establ‘lshe%‘ dlx{llsa)ll?ctlss
of the Department of State, such as the Divxsxor} of the Amerlc‘{m epuhl é
reveals & diversification of duties which requires fn_cperts with ﬁrst-. an
knowledge of conditions in every field of social, politieal, m}d cconomlx;i ac-
tivities in those countries in order to handle the complexxty of problems
relat sreto. .

Tlfi: It)hi(:*i:iitsn has charge of codrdinating relations with the ?0 other Amzlr—
iean Republics and with inter-American olrgar'umt.mns and dlmctis adg;iat e);
expanded program of codperation and solidarity between the Unijted Sta
and thes ions. - . ) )

In tﬁ:eﬁlg;uz)f political warfare, the Divisimi qf .the_ American Rlepublzis-
8tudies reports of non-American and enemy activities in the hemisp }ere:me‘
eluding political penetration, radio and press pmpagandg, F?onoinlcéeia ¢
tration by agreements and concessious, fifth-colunmin aetivities, espionage,

RPN TR T
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use of telecommunications, ete. Suggestions and‘ recommend;mo
counteracting and climinating such activities, requiring familiari
foreign methods of seeret intelligence, are a frequent resuit.
The Division maintains liaison with the Pan American Union, the
American Defense Board, and the Coérdinator of Inter-American Aﬂm
among others, on a variety of social, cultural, political, and defense
lems, and with the Divisions of Cultural Relations and Current Informatig;
of the Departinent. Contacts with high officials, visitors, and memberg
the diplomatic corps of the other Amcrican Republics are frequent and
sential. This Division studics political developments arising from
American conferences and codperates with other divisions and offices of
Department in handling matters relating to various treaties and agreemes
such as water and boundary settlements, the Inter-American Highwayjy
Inter-American Coffee Agreement and negotiations for the Inter-Am
Cocoa Agreement, and the In‘ernational Sugar Agreement; agrarian
immigration and proteetion; aviation developments; commercial rels
and export control and priorities. Officers of this Division analyze an
pare digests covering reports from the Foreign Service in the other
Republics and from Army and Navy officers attached to these mi ;
study and observe current trends.and developments—political, econgms:
and social—in these countries; and prepare instructions to the Foreign B
ice in accordance with the poticies of the Department. The Division r¢
technical assistance in connecrion with the detail to the other Ameri ;
publies of military, naval, and air missions; reviews with special attention
the effect upon the Department’s poliey all material for the press and’
modes of publication, including radio seripts and motion-picture newsreel’
having reference to the other American Republics. As may be seen, the
sponsibilities of this Division, as well as others in the Department, cov VI o
tually every aspect, of life within the regions to which its work is directed{;k
The réle of the Department, of State, so highly important in time of a8

is even more vital in time of war, since its vigorous conduet of our fo '
relations in the political, economic, sneial, cultural, and administrative o
comprises one of the most effcetive means which the United States poSseiﬁgf"
not only for combating the Axis Powers but for insuring and continuing 108g;
term friendships with the other nations of the earth.

s
ty

it

REGIONALISM IN INTERNATIONAL JUDICIAL ORGANIZATION

Proposals are made from time to time, and have again been curre
cently, for the establishment of regional international courts which '{ !
alleged would be morc readily available for litigation between States o
same region of the world than the Permanent Court, of International J
or any other world tribunal. In the past such proposals have been ms
chiefly in connection with the International Conferences of American Statets
More recently a regional international court for the Pacific area has

 entirel
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Some of the advocates of a European or West', Europc.an “ f(?dcx-;

- have adumbrated the establishment 91‘ 8 r.eglonul u?ten.\;n,lo.r?ul c)oulr'
sue? 0. The future of international judicial orgamzatlon' is clearly
in huml;;” uestions which will require thorough reconsideration on the
amonk vt fetl?u wa:r and a brief discussion of some of the probléms which the
mo::(i)c::l(:)f rcgionayl international courts would present may therefore be of
ere 3

wggostcd.

intcrcst-‘ éxistence of the Permanent Court of International Justice.and of
i 'L?e:i(; endent regional international courts would involve at least two
:s " TlI:ere would be a danger of conflicts regarding jurisdiction{ and a
dnnger t.hat. regional courts might be inspired by regional legal-conc('aptlons to
:::}%ean extent that their decisions might .prejud?ce t.he. future ;mltz.f of t.ll(lie
tw of nations in respect of matters regarding which uniform rules of world-
" \'!:ng lttlz;z:rt;g ;’Séiarf;fl;znt Court of International Justice an.d an entirely
in&‘;sps:ndent. regional international cot}rt were both to enjoy, 1:)1. grtejrt)zrtt:
jesser degree, compulsory jurisdiction in respect of the same su ]tec atter
and between the same parties. There would then,.unless adgqug e ar(;- t‘igon
ments for codrdination existed, be a danger of conflicts regarding Jl‘m}f ic 1
which would tend to diseredit both courts. One party t.o'a. calse m1gt t a};)gc{l
to the Permanent Court and the otherd;.)a:'ty to t.hec;:;i(gl?l n(;(:]l‘rt.he ach
i cline to regard its jurisdiction as ex
:l'.l'?rnrinrig}il:sizmpetence z;;nd procedurc b.y the' fact t.l}at the otherlpasrtt:r :zt)d{
spplicd to the other court. Such a conflict mlght arise aF Znt.ei;r y; : og{ o
the proceedings. The Permanent Cogrt., z.a.ctl.ng under r 1fc e res. v
Statute at the request of one party, mlgl.lt 1r.1d1cat.e one se? 0'1 meus.‘\‘lv es of
interim protection; the regional court, ac.tmg in exercise of. similar po t:ction
the request of the other party, might indicate measures of mtetnmé)ron ction
incompatible with those indicated by the Permarfent. Court. : \;e ) more
delicate would be the situation if both courts gave ]udgment. by defau and
did s0 in opposite senses. Adequate arrangements for resolving an:' :;)r;n 1t s
regarding jurisdiction which might zlmse v:ould therefore be essenti
] ion of any regional courts. o )
e‘?lflhtcf-’(fa ;};:, ?)?e:guc:-se, nurriyeroﬁls cases in which jurisdlc.t.lon has b'feen a,tt.ng-
uted to the Permanent Court conditionally upon the pa.rtles not. having agrefe r:
in respect of the particular dispute or class of .dlsp.ut'.e in qgestlon, upon re zal
ence to some other body. A statute conferring jurisdiction upon a'r?jg.lc;. !
eourt in general terms was not the type of agrfsemcnt for ax}othclr .]‘lll‘lS (;(Et;t;n
contemplated when the clauses and reservations embodying t nsi(:(;nbl fon
were drafted.  Such a statute would, however, p.rol.)al?]y be regn..r( ed by t‘
Permanent, Court as effectually excluding its j}msdlctlon under mst.l;\;;r;fi::nz
8nd between parties as regards which there are in force clauses or rest(}:]er 'u.-is:.
exeluding cases in which the parties have agreed to accept some o} : Jbeen
diction. But in other cases the Permanent Court would secem to have
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Recovering Culture: The Berlin
National Gallery and the =~ ©
U.S. Occupation, 1945-1949 -

Marion Deshmukh , : e

Beauty is a basic requirement for civilized life.

—Walter Gropius, Speech at the Collcge Art o
. Association, 30 January 1948~

- yene

Buildings have been wrecked and looted, offices and refugees have crowded:~
into cultural monuments; collections are still dispersed, materials are”
still scarce. Above all, the activities suggested here are a potent force.”

for democracy, in ways which the Germans, even those with the best”.
will, have no notion.

—Monuments Fine Arts & Ai'chives OMGUS : e
Draft Report. 24 August,1948:’ =

One day we will have brought together that which the traglc dcvelop- o
ment of our history has teraporarily divided.

—Berlin Mayor Ernst Reuter, Speech at the ?’1 I
opening of the first exhibition in West Berlin of ., * . ¢/
paintings and sculpture in the Dahlem Museum, :

2 October 1950 -

L - ‘

~

HAT was to be salvaged of Germany’s artistic legacy after~;, .
her surrender to the Allied forces in 1945?' With Germanys R
unification in 1990, the question has assumed a new resonance.

AN
Thanks to Vernon Lidtke and Peter Paret for their constructive suggestions -and to y
colleague, Jack Censer, for editorial impmvemcnt Appreciated are the comments from
the late John Gimbel, before his untimely death in the summer of 1992, His work pm- .
neered the study of Nachkriegsgeschichte in the United States. . : ;

1. See Wicland Schmied's detailed discussion of twentieth-century German art,

411
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Currently, Germany’s intellectual community is pondering the country's
aesthetic future after forty years of political, social, economic, and cul-
tural division. Critics have condemned the former German Democratic
" Republic for its pernicious cultural role in' mandating aesthetic styles,
such as socialist realism, and for its policy of punishing those who chose
not to conform. Similarly, after the Nazi surrender, the wartime Allies
-and the defeated Germans debated the direction culture should take in
Germany after the collapse. National Socialist rule and the incredible material
devastation of the war had destroyed museums and dispersed or damaged

much of the nation’s artistic legacy.®> Within months after the end of .

World War II, tensions mounted between the Russian and Western Allies

over occupation policies, leading to the subsequent division of Germany
and of Berlin.

- This essay will describe the postwar cultural policies of American oc-
cupation forces as well as those of the vanquished Germans that forged
occupied Germany’s cultural identity. By focusing on the National Gal-
lery’s fate in postwar Berlin, critical reconstructions and deliberate aes-
thetic omissions served to fashion both a new artistic vision and to revive
the older modernist tradition: 1 will concentrate on two aspects of post-
war cultural policy based largely on the OMGUS (Office of the Military
Government, United States) record holdings in the U.S. National Ar-
chives. First, after briefly describing Nazi museum and arts policies in the
1930s, the essay will examine how Berlin’s postwar military and political
division physically divided prewar Germany’s premier museum of mod-
ern art, the National Gallery. The National Gallery’s fate in particular is
essential to -an understanding of modernism’s political role throughout
twentieth-century Germany.

part:cularly the post-1945 period, in his “Ausgangspunkt und Verwandlung, Gedanken
iiber Vision, Expression und Konstruktion in der deutschen Kunst, 1905-1985," in Dentsche
Kunst im 20. Jahrhundent, ed. Christos M. Joachimides, Norman Rosenthal, Wieland Schm:cd
(London 1985~1986), [exhibition catalog], esp. 54-59.

Almost thirty years ago, the poet and critic Hans Magnus Enzensberger causucally wrote:
“Our two trump cards are our so-called unbcw&‘lt:g:e Vergangenheit and the 'German ques-
tion.” These slogans refer to fascism and to partition; around each a set of complicated,
precisely regulated rituals has evolved, to none of which can I quite reconcile myself,
Self-hatred and self-praise—self-pity and arrogance—Ilook all too much alike.” “Bin ich
ein Deutscher?” Die Zeit, 12 June 1964, reprinted in Postwar German Culture, ed. Charles
McClelland and Steven Sher (New York, 1974), 192. For a historiographical overview of
divided Germany’s legacy, see Mary Fulbrook, The Two Germanies, 1945-1990. Problems
of Interpretation {Atlantic Highlands, 1992).

2. See the recent volume detailing Nazi plundering of art objects: Lynn H. Nicholas,
The Rape of Europa, The Fate of Europe’s Treasures in the Third Reich and the Second World
War (New York, 1994). See also Michael Kurtz, Nazi Contraband (New York, 1985).
The end of the Cold War has witnessed a reexamination of the location of artworks
purported to be lost or stolen. In January 1995 a special symposium was held on the

0L SV

~ Several progressive museum directors came under fire for their contro-"
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Secondly, I will discuss how the larger East-West conflict, already ap- -
parent before the war’s end, played itself out in the cultural politics of " .-
museurn administration, acquisition, reconstruction, and exhibition poliz
cies during the occupation period. Wartime damages and dispersals prez'.-
cluded major museum initiatives for several years. The 1948 division of ;
Berlin began the long Cold War rivalry that ended only with German
reunification in 1990. Nevertheless, a revealing picture emerges by rex

~ viewing US policies toward the arts’and museum reorganization in. Berlin

after 1945 and by comparing these with the policies of the other occupy="". °
ing forces as welll as with those of the Germans themselves. And the ©
Berliners’ own initiatives in museum reconstruction and exhibition polis
cies after the war highlight debates about the role of visual culture that
continued during the forty years of a divided Germany. e “

The National Gallery’s destiny is instructive for two key reasons. Until .
the Nazi seizure of power in 1933, the museum’s leadership consistently
espoused German and international modernism in the arts and vigorously :
promoted the latter’s acquisition and display. The gallery s collection and"
exhibition policies were continually affected by political pressures, begin-
ning with Kaiser Wilhelm II and ending with Adolf Hiter. Imperial and .
Republican cultural conservatives, a substantial number being anti-Semitic; *
had desired a museum housing German art exclusively, while. cultutal
liberals saw its mission as representing the best of all schools of contem-"
porary Western art. The National Gallery’s acquisitions policies from th. :
imperial penod at the end of the nineteenth century through the 1930s &
reflected the museum’s ambiguous and often conflicting programmatic tasks. 3

versial acquisition policies, especially over purchases and gifts of French, e
and German impressionist, post-impressionist, expressionist, and absttac_t
art. But the National Gallery could boast that its range of modernism,’
with early purchases or donations of paintings by Manet, Renoir, Liebermann,
Corinth, and Slevogt, among others, set imposing standards for gallcnes
throughout Europe and the United States.* The National Gallery was ;_h‘e, :

complicated subject: “The Spoils of War. World War Il and its Aftermath: The Loss, . i
Reappearance, and Recovery of Cultural Property,” 19-21 January 1995, Bard Graduate
Center for Studies in the Decorative Arts. B
3. On the MNational Gallery’s acquisitions policies before World War [, see the dctatled
study by Christopher With, The Prussian Landeskunstkommission, 1862-1911 (Bcrlm. 1986)
esp. 47-49, 9364
4. “In 1931 Alfred Barr, Jr. traveled in Germany to prepare his Modem Gemum Pamimg
and Sculpture for the fledging Museum of ‘Modern Art in New York. He was so impressed -
by what he saw in the museums that he made a point in his catalogue of citing the. 3
contemporary collecting policies of German public institutions,” Stephanie Barron, “1937:: - ..
Modern Art and Politics in Prewar Germany,” in idem, “Degenerate Art,” The Fate ofth{
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first German museum to acquire a Cezanne, for example, in 1897.% De-
spite the strongly-held belief in modernism’s aesthetic importance by both
Hugo von Tschudi (from 1896 until 1909) and Ludwig Justi (from 1909
until 1933) during their combined tenure that spanned three decades as
the National Gallery’s directors, the acquisition of modern art for the
museum tended to be a risky and politically dangerous enterprise.®

The gallery’s troubles mounted dramatically after the Nazis came to

power in 1933. They proceeded to remove both museum personnel as

well as a large number of works in the middle 1930s as a result of their
well-known aversion to avant-garde drt. The National Socialist Kunstkammer,
under the direction of Joseph Goebbels, summarily fired museum cura-
tors perceived to be promoting modernism. In late June 1933, only six
months after Hitler’s appointment as chancellor, the new government forced
Justi to take an “indefinite leave, effective immediately.” He was replaced
by his supportive assistant, Alois Schardt, whose position was equally tenuous,
. By November 1933, Schardt received a day’s notice informing him that
the National Socialist government no longer required his services.” The
Nazis then gave the directorship to Eberhard Hanfstaengl, head of Mu-
nich’s State Collections and cousin of Hitler’s longtime supporter, Ernst
Hanfstaengl. Nonetheless, the government dismissed him in 1937. Paul
Ortwin Rave, Justi’s former curatorial assistant, assumed the post as de
facto director, though the Nazis awarded no one the coveted title after
Hanfstaengl’s forced departure. Rave, cleared by the Allies after the war

Avant-Garde in Nazi Germany, [Exh. Cat., Los Angeles County Museum of Art] (Los
Angeles, 1991), 13. 4 i

5. With, The Prussian Landeskunstkommission, 99-100, 166n.

6. For a compact summary of the museum’s history, see Paul Ortwin Rave, Die Geschichte
der National Galerie Berlin (Berlin, 1968). Rave presided over the museum during the late
1930s and early 1940s as provisional director. For a fascinating account of controversial
episodes in acquisition and exhibition policies before 1933, see Peter Paret, “The Tschudi
Affair,” Journal of Modern History 53 (December, 1981): 589-618. Kaiser Wilhelin 1§ forced
Tschudi’s resignation, in part because the monarch vehemently objected to the museunt’s
perceived promotion of aesthetic modernisin, Rave's predecessors at the Nationalgalerie
have also written about their experiences in the world of museum politics: ¢f. Hugo von
Tschudi, Gesammelte Schriften zur neueren Kunst {Munich, 1912); Ludwig Justi, Die Na-
tional-Galerie und die moderne Kunst (Leipzig, 1918), and idem, Im Dienste der Kunst (Breslau,
1936) (written following his dismissal by the Nazis). For a recent, brief overview of
Justi’s long career, see Eugen Blume, “Ludwig Justi—Im Dienste der Kunst,” Museums
Joumal 1 (6 January 1992): 5-9. One of the National Gallery's (West Berlin) postwar
directors, Dieter Honisch, has written an admirable history of the museum, Die Nationalgalerie
Berlin (Recklinghausen, 1979), in which he also describes the efforts of Tschudi and Justi
in fostering modernism and continually battling detractors. On the pervasive anti-Semitism
in the art and museum world, see the recollections of the Jewish artist Max Liebermann,
whose career spanned the Imperial, Republican, and first two years of the Nazi regimes:
Die Phantasie in der Malerei, Schriften und Reden {Frankfurt am Main, 1978).

7. Annegret Janda, “The Fight for Modern Art, The Berlin Nationalgalerie after 1933,

-as well as in cities throughout Germany.'® The regime removed. approxi:
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of possible pro-Nazi sympathies, became the National Gallery’s first post-7 .
war director after 19458 e e ER
Together with its directors, the National Gallery’s collections faced™ i’

continual uncertainties during the Third Reich.” Because of the clouded. .
ideological situation regarding the arts, no new exhibitions were mounted ¢
in the National Gallery after 1933. Following the 1936 Intemnational Olympic ...
games held in Berlin, the museum closed the twentieth-century section,
which was located in the Kronprinzenpalais. In 1937, Hitler directed that -
thousands of what he termed “degenerate art” objects be confiscated from’
numerous German museums, including the National Gallery, either to’b

sold or destroyed after being displayed in a mammoth Munich exhibition

mately 16,000 pieces of German. and foreign art from public collections;
within Germany. From the National Gallery’s holdings, the Nazis seized
64 paintings, 26 sculptures, and 326 drawikngs.“ :

in Barron, “Degenerate Ant,” 107-9. Her informative article poignantly catalogues the hardships®
faced by the National Gallery’s staff over seemingly innocucus issues. For example, even .
publishing catalogs of the Gallery’s holdings seemed “inopportune,” since it was-uncettain = -
which of the museum’'s modern works would be condemned and possibly removed if: "
listed, 110. She believes that the three National Gallery directors during the Nazi period
Justi, Schardt, and Hanfstaengl, bravely attempted to steer a worthy but ultimately fruit
less path between traditional museum curatorial practice and radical fascist cultural poli-.
cies, the latter finally claiming victory. There is a large literature on National Socialist™ :
arts policies. A few readily-available titles are listed here: Paul Ortwin Rave, Kunstdiktatur: -,
im Dritten Reich (Hamburg, 1949), one of the first accounts of Nazi arts policy; Hildegard
Brenner, Die Kunstpolitik des Nationalsoxialismus (Reinbek, 1963); Berthold Hinz, An in-
the Third Reich (New York, 1979); Joseph Wulf, Die bildenden Kinste im Dritten Reich: 7~
Eine Dokumentation {Frankfurt,” 1983); Otto Thomae, Die Propaganda Maschinerie: Bildende . -
Kunst und Offentlichkeitsarbeit im Dritten Reich (Berlin, 1978); Peter-Klaus Schuster, ed.,”
“Kunststadt” Minchen 1937: Nationalsozialismus ynd “Entartete Kunst” (Munich, 1987); Alan °
Steinweis, Art Ideology, and Economics in Nazi Germany: the Reich Chambers of Music, Theater,
and the Visual Arts (North Carolina, 1993). . e
8. See below, p. 427. : ' : B
9. The National Gallery’s collections had been reorganized several times between the.
pre-World War I period and immediately before the Nazi takeover in early 1933, Thé
main building of the National Gallery housed nineteenth-century art up to impressionism.” -
The Konprinzenpalais displayed twentieth-century modernism.” Other buildings contained .
Schinkel drawings, the library holdings, and sculpture collections. Therefore even beforé. -
National Socialist rule, the museum, partly because it had outgrown its original space;-
and partly because its director reconceptualized modernism based on the recent art hiss *
torical literature, was.structured differently from its original plan. Joan Weinstein, «Theé -
End of Expressionism, Art and the November Revolution in Germany, 1918-1919 (Chicago, .
1990}, 39-42, describes ideas for the museum’s reorganization during the tumultuous years >
after the 1918 revolutionary political activities which were proposed by Justi and otheérs. - .°
10. For an extended discussion of these confiscations, see, Rave, Kunstdiktatur, Alfred =
Hentzen, Die Berliner National-Galerie im Bildersturm (Cologne, 1972); Hinz, Ant in the L
Third Reich; Tan Dunlop, The Shock of the New (New York, 1972), 224-59; Barron,
" Degenerate Art.” ’ Cont

1. Honisch, Nationalgalerie Berlin, 49~50. Janda’s figures are more conservative.-She ,
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On the eve of the war, many paintings and drawings in the National
Gallery’s collections were on loan to other museums for various exhibi-

tions or were hanging in government offices within Germany or abroad.

Rave estimated that 1,560 works were thus dispersed to 151 different
locations.'? Paintings and sculpture not considered “degenerate” had to
be removed for safekeeping once hostilities broke out in 1939. Officials
closed the National Gallery to the public and most of the more valuable
works were sequestered either in various Berlin locations or in the Merkers
mines in Thuringia, the Kaiserroda mines east of Eisenach, at Grasleben,
and in Bleicherode, southwest of Nordhausen. The bulk ‘of the MNational
Gallery holdings were stored at Kaiserroda.'> While Hitler occasionally
believed that to evacuate works of art would demonstrate “weakness,” he
nevertheless authorized the removal of thousands of objects to various
" sites for safekeeping.’t -

states that a total of 141 work wete removed from the National Gallery, specifically for

the 1937 Munich Degenerate Art Show. By 1938, 237 works had been temoved, ex-

changed, or sold. Janda, “The Fight,” 113-14,

12. Rave, Die Geschichte der National Galerie Berlin, 123.

13. For a very full account of all the Berlin museums and the art library during this
period, including the National Gallery, see Irene Kiihnel-Kunze, Bergung-Evakuierung-
Riickfithrung: Die Berliner Museen in den Jahren 1939-1959 (Berlin, 1984), 17-30. Hereaf-
ter cited as Kunze, BER. Kiihnel-Kunze was associated with the Berlin museums from
1925 to 1946. She served as an assistant to the famed General Director Wilhelm von
Bode before 1929. From 1946 to 1949 she was a consulant for U.S. Military Headquar-
ters in the art section of the MFA & A section in Berlin-Dahlem. She later served in
various capacities as a consultant for the Berlin municipal Senate and head (1963-64) of
the Painting Gallery in Dahlem. Sce also, Annegret Janda, ed., National-Galerie, Wiederaufbau
und Entwicklung seit 1945 [Exh. Cat. National-Galerie] (E. Berlin, 1974).

14. A number of publications have described the postwar location and restitution of art
objects: Control Commission in Germany, Works of Art in Germany [British Zone]; Losses
and Survivals in the War, MFA & A Branch, British Control Commission {London, HM
Stationary Office, 1946); Thomas C. Howe, Jr., Salt Mines and Castles, the Discovery and
Restitution of Looted Ewropean Ast (Indianapolis, 1946); Commission for.the Protection and
Salvage of Astistic and Historic Monuments in War Areas (U.S. Government Printing Office,
1946); Michael Kurtz, Nazi Contraband: American Policy. on the Returm of European Cultural
Treasures (New York & London, 1985). A recent work which is very critical of Allied
restitution efforts is Cay Friemuth’s Die gesaubte Kunst: der dramatische Wettlauf um die
Rettung der Kulturschitze nach dem zweiten Welthrieg: Entfiihrung, Bergung, und Restitution
europdischen Kulturgutes, 1939-1948 (Braunschweig, 1989). Germany'’s recent unification
has reopened questions of cultural restitution. Cf. Friemuth, Die geraubte Kunst, 67-102.
In an article based on Friemuth's research, Karl-Heinz Janssen writes: “By April 7, 1945,
a total of 9000 crates from fifteen departments of Berlin’s museums had been brought to
the West. Not everything got back safely; some crates arrived considerably lighter than at
the beginning of their journey.” Klaus Goldmann, who kept a close watch on the trans-
port operation, obsetved: “In many cases it was the most unusual, valuable, and irreplace-
able pieces” that got lost. The British Military Government confirmed: “There is evidence
of more or less serious losses from parts of the Berlin collections arriving in the British
and American zones.” “Kunstraub! The sacking of Germany,” The Art Newspaper 5 (Feb-
riary, 1991): 10. S
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Between February 1943 and the end of April 1945, Allied planes bombed ;.
the Museum Island in Berlin at regular, sometimes monthly intervals:¥®, .+~ .
The damage ranged from total destruction (the Old Museum) to:bui.ld
ings partially burned and bombed (National Gallery, Kaiser- Friedricl
Museum). Despite the removal of artworks for safekeeping, the repeated;
Allied aerial attacks and the resulting fires destroyed an additional 300.
works of art in the National Gallery’s collection, though.that number has*" ¢
not been conclusively verified.!® The British sequestered over two hun-*
dred damaged pictures to a castle in the city of Celle in Braunschygigﬁ?'
Almost four hundred works, the core of the museum’s collection, endgd’
up in the American zone.'® These works included paintings by the- Ger=
man romantics, such as Caspar David Friedrich, and works by Manet,
Leibl, and the French impressionists. The Russian zone contained t}}éj‘.
largest number of works, 700 paintings and 400 pieces of sculpture, thou;guh-‘;,‘
many of these were considered to be of lesser aesthetic quality than those,
in the British and American zones.!” Thus, in the eight-year period be

tween the opening of the “Degenerate Art” exhibition in 1937»andi th:ej
closing months of the war in 1945, the National Gallery's c.olle‘ctxons;
were scattered, sequestered, partly destroyed and damaged due to Nazi
politics, war, and bombings. L - o

I :

While Stunde Null or “zero hour” has often characterized German polit

(2%

H

cal and cultural discontinuity in 1945, the title of Wols’s (W olfgang Schulze)

5 ¢

1946/47 abstract expressionist painting, “It’s all over,” better ¢:§p§ures "cfxe

15. Kunze, BER, 49-51. S N -
16. Christophcr Norris, “The Disaster at Flakturm Friedrichshain: A Chronicle and | -

List of Paintings,” Bun‘ingion Magazine (1952), quoted in H. H. Pars, Pictures in ch!';
(London, 1957), 214-17; The exact number of works lost and destroyed has yet to be’,
determined. See also, National Archives, RG 59, Department of State, 1945-1949, 862.403 g
4-947 “Return of German Agencies of Cultural Materials,” 3 April 1947, and 862‘40;5_1{'
3-3048, 27 February 1948, Letter of Francis Henry Taylor to Dcp'artmc'nt of State; and .
Friedrich Winkler, Kriegschronik der Berliner }Mascen. N;a;’ j69746, reprinted in 'Kun‘z‘e, BER
ix 2, 341-43; Nicholas, The Rape of Europe, Lo o
Aplp';m'?l’:c miin U.S. depositories, callgd Central Collecting Points (CCP) were Ioc:fscd"
in Wiesbaden, Marburg (eventuaily combined with Wiesbadcn's),hF:z{nkﬁ_]rt.' am:! Munich
See Craig Hugh Smyth, Repatriation of Art from the Collecting Pamf in Mgmch,afler quﬂ
War II: Background and Beginnings (Maarssen, The Hague, Montclalr. NJ. 1988}, 5?3.:'I.'h :
bulk of the relocated artworks in the British zone were in Celle, 'Braung.:hwug. T v
Russians removed major artworks back to the Soviet Union béfo.rc returiing many f:
them in the mid-1950s. The Western allies also returned their collections at the samne tim
18. See Walter Farmer’s unpublished account, “The Safe Keepers: A Mcmotr gf the ~
Arts at the End of World War IL” Farmer, an architect, was the first dlrcqot of
Wiesbaden Collecting Point from 1945 to 1946 and an MFA & A Officer. ..
19, Kunze, BER, 345-50. ' ..
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sense of both the bitter end and the expectation of an auspicious begin-
ning.” Its ‘title as well as its style announced a break with prewar con-
vention. Yet artistic and institutional continuities predating 1933 almost
immediately resurfaced after 1945 in both the Western and Soviet zones
of occupation. In fact, as a Berlin museurn employee recalled, having
participated in the sequestering of museum art objects and having a real
sense of the museums and their collections, the staff was willing to aid in
their reconstruction immediately: “[For us] there was no ‘zero- hour.””?!
Questions arose on how to recapture the best of Germany's artistic
past? How to reconstruct the damaged museums? How to reconstitute
and augment the museum holdings? How to reestablish a viable art com-
munity of painters, dealers, collectors, and museum officials after the war?
. After Germany’s total collapse, Allied authorities understandably made
museum reconstruction a low priority, especially in view of Berlin’s di-
vided zonal administration. Allied policy toward the arts is instructive in
understanding subsequent German museum practices. During the tumul-
tuous years between 1945 and 1948 several factors shaped political and
aesthetic policies within the National Gallery. First of all, American offi-

cials regarded developing a coherent arts policy a minor issue compared

to feeding and sheltering millions of war-weary Germans and displaced
persons. They also saw to what extent the arts policy of the Nazis had
severely circumscribed artistic freedom. Therefore, the U.S. military gov-
ernment saw little need to substitute one form of control for another,
however benign. Additionally, Americans generally tended to view art
and culture in recreational terms. rather than as an integral part of one’s

spiritual and material life. Military governance reflected this attitude. As
an arts officer critical of this policy noted: '

20. See the informative discussion of the postwar art scene by Eduard Trier, “1945—
1955, Fragmentarische Erinnerungen,” in 1945-1985: Kunst in der Bundestepublik Deutschland,
¢d. Dominik Bartmann [Exh. Cat., Nationalgalerie] (W. Berlin, 1985), 10-16. Though a
prisoner-of-war at war’s end, Trier retrospectively saw the Janus-face aspect of 1945, a
time of both incredible pessimism due to German saciety’s collapse and destruction, as

political and aesthetic barbarism, p. 10. See also Der gekritmmte Horizont, Kunst in Berlin,
1945-1967 [Exh, Cat., Akademic der Kiinste] (W. Berlin, 1980}, and Bernhard Schulz,
ed., Grauzonen und. Farbwelten, 1945-1955 [Exh. Cat.] (Berlin, 1983). It is beyond the
scope of this article to recount the raging debates among German artists and critics during
the late 1940s and early 1950s over the merits of aesthetic realism verses abstraction E
Some- painters condemned realism as a totalitarian tool of the Nazis as well as of the
Soviet occupation officials who governed the Eastern zone. Abstract painting favored by
the Western allies and West German artists appeared to symbolize individualism and a
non-politicized freedom. Carl Hofer personified the postwar figurative artist while Willi
Baumeister vigorously supported abstract art. See Freya Miilhaupt’s “Bildende Kunst, . ..
und was lebt, flieht die Norm,” in Schulz, ed., Grauzonen, 183-223.

21. Kunze BER, 76. See also McClelland & Scher, eds., Postwar German Culture,
particularly Albert Schulze-Vellinghausen, *The Situation in German Painting since 1945,”
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A clearly defined and promptly enacted art program for occugled_gers’r
many would not by itself have been sufficient, of course, to bnngﬁa 01‘;&
a genuine democratic reorientation o.f the German. people. 'BLFt the al '
sence of a program in this one field is a good g}fample of snmxla‘r' on%g-? .
sions in many other fields. We emphasized pohtlcgzand ecqnoqus.

neglected, in the beginning, the cultural matters. L

British policy mirfored the passivity of the Americans, while bpth thi;:
French and the Russians took an active approach to the fine arts. At ﬁrsg :
both the French and Russians wished to counteract more than agdecad‘g p
of Nazi nationalist xenophobia and aversion to modernism. ’I."he Amenﬁ—,;, :
can MFA & A (Monumeants, Fine Arts, and Archives) officer, Edith Standg:l,i‘ 1

observed that:

¥

The French have accomplished the most; they have ci;culated ,ﬁnet
exhibitions of French art and helped and encouraged every type of\f
cultural activity .. . And what are the Americans doing? [Tht,:re,; is] ‘tbg
indifference and even disapproval of [the MFA & A o.ﬂicers. ]._gzultulz'al
activities by higher authority in Military Gov?mment, in stnkmg con-
trast to the official policy in the fields of music, the thea_ter, rﬁé;of 5%33
cinema, étc.” : :

o

The French received high marks for their efforts. As a recent art’curator
has noted: » : V

The most important event of those early mor?ths'was the e)fhlblttsm
Modern French Painting, organized by the educational apd cultural a[fa’n-rg
division of the Groupe Frangais du Conseil de Contrdle anfi shown in
- 1946 in the National Palace (which has since been demc?hshed). T}'wT
Berliners, who had not seen modeérn art for a very-lopg time, came in
droves and formed lines kilometers long to admire the, van Goghs,
Gauguins, Matisses, Renoirs, and Picassos which had »been denied the{n.

! 4 L PR , e
for so long.? , o

The Russian posi'tiAon initially reflected the broader policy of political and e

cultural inclusion during the first few years of occupation. ane 1the
417-23; and Charles Burdick, Hans-Adolf Jacobsen, & Winfrie(i_ Kudszus, ed:x Cqmegzg:- T
rary Germany, Politics and Culture (Boulder, Colo., 1984); Karin Thg{;nas, _tt in -
many, 1945-1982," in Burdick, et al., Contemporary Cjermany, 398-420. o, for

22. Hellmut Lehmann-Haupt, Art under a Didtatorship, (New York, 1954), o é“fu
- 23. Edith Standen, “Report on Germany,” College Art Journal 7._ no. 3 (1.94~)f o lc_:
German artists later had similar recollections. “Only the French cxhrbxteq tl’}elr greatE QOJQ
de-Paris show in Disseldorf, as in Berlin, where we were able to see dgain M;x rsr;st k;
well as Matisse, Brague, and Picasso.” Interview wnth" Ha.rm Tncrrv 19?2", 'Bag :;:‘al radv .
and Marie-Theres Suermann, “ ... Die Kunst muss nimlich gar mcl?ts... in Sc -u z,.‘r_e_' ,
Cz:,zog;’:rhizg. Roters, “Art in Berlin from 1945 to the Present,”. Art in Berlin, 18;1.‘{—.
1989 [Exh. Cat., High Museum of Art] (Atlanta, 1989), 99. . .
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Communists clearly controlled the government, the pretense of cultural
ecumenicalism was quickly dropped. But earlier, in October 1946, the
Russians sponsored ‘a large all-German art exhibit in Dresden which in-
cluded Nazi-condemned modernists such as Klee, Kirchner, Beckmann,
and Barlach.”

German intellectuals, in contrast to the Americans and British, were
very conscious of the importance of culture. For example in 1946, the
historian Friedrich Meinecke saw culture as a positive and critical vehicle
for moral rehabilitation:

. our spiritual culture, especially our art, poetry, and science, must
be assigned a high place in the external apparatus of our civilization.
Today in Germany this apparatus lies in ruins ... some organizational

assistance is needed in order to afford the ﬁrst nourlshment to ‘those -

hungering and thlrstmg after beauty and the spirit.%

During 1948, tensions helghtened between the Russians and the West-
ern Allies, reaching crisis proportions over currency and monetary differ-
ences and resulting in the Berlin blockade. These events created the impetus
for a more activist U8, arts policy. The passive policy had worried the
MFA & A field officers who had, in 1946, called for “the immediate
replenishment of our dwindling Fine Arts personnel in Germany.”?” By
means of museum exhibitions and education, the field officers desired to
implement an awareness among the Germans of National Socialism’s ne-
farious impact on the arts. But even two years after the war, US. Gen-

eral Lucius Clay, writing to the curator of the Art Institute of Chicago,

could still reflect that:

. Even art cannot thrive on an empty stomach, nor when a man has
no roof over his head. Official concern must be primarily with these
latter problems. As these are solved, responsible Germans certainly w111
be able to devote more attention to affairs of the mind and the spirit.?®

25. H. Trokes, “Moderne Kunst in Deutschland,” Das Kunstwerk, 1, nos. 8/9, (1946
47): 73. Charges of aesthetic “formalism,” meaning a3 communist critique of “socially
irrelevant” art such as abstraction, surfaced as early as 1946. For parallel attitudes toward
literature, see David Pike, The Politics of Culture in Soviet-Occupied Germany, 1945-1949
(Stanford, 1992). On France's policies see Franz Knipping & Jacques Le Rider eds., Frankreichs
Kulturpolitik in Deutschland, 1945-1950 (Tiibingen, 1987).

26. Friedrich Meinecke, The Genman Catastrophe {Boston, 1963}, (first pubhshed in German
in 1946), 116. Edith Standen likewise quoted a passage from "the German press which
poignantly observed: “We do not want to go without works of art in our ruins. They are
our mainstay and foundation, here we can start again—they explain to us consolatory
space, temporal cx:stcncc. age and peacefulness. Even more: They make us happy in a
philosophical sense.” Standen, “Report on Germany,” 213.

27. Howe, Salt Mines and Castles, 293. The military were anxious to return as many
nonessential personnel back to the U.S. as quickly as possible.

28. Letter to Frederick Sweet from Lucius Clay, 18 June 1947, OMGUS, RG 260,
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- Triglitfal"oWners—Aesthetic=reeducation- therefore~ took-a-back.seat to th
atiu’_owners.

" of General Clay and 1S, occupation policies, see Wolfgang Krieger, General Lucius D..

MARION DESHMUKH L 421

Unlike the French occupation forces who separated the functions of . .-
restitution and cultural rehabilitation, the U.S. Military Government placed .
the_MFA-&-A-Section-under-the-E€¢onomics-Division™ of the REstithtion -
L e et
Branch. Its_primary-objective-wasthe teturn ~of lostart-gbjects to- their.

branchs primary task cof T resntutlon The Tilitary §0vernment actlvely

Standen, an arts officer critical of such a policy observed:

MFA & A officers work ... under two severe handicaps. One is the; -
indifference and even dxsapproval of their cultural activities by higher
authorities. The second is the presence in Washington of 202 German
museum-owned paintings.” : L

While the field officers attempted to preserve and protect the thousands‘t
of artworks that had landed in the American zone, some in Washington’.
saw German art treasures as potential war booty, further exacerbatmg thec
tensions between the U.S. government and its arts officers in- the field.."
Restitution of artifacts consumed the first two years of postwar occupa-"
tion for the U.S. field officers. Thomas Howe, a field officer who Jater, '
described his activities in Germany suggcsted ‘ S A '

> .
¥ - e

So far as restitution is concerned, the record has been a success. [Prepa-—
rations] included the establishment of Central Collecting Points at Munich
Marburg and Wiesbaden. The Central Collecting Points, organized and.
directed by Monuments officers with museum experience, were. staffed .
with trained personnel from German museums . . . The Collecting Points;
at Wiesbaden and Marburg . housed Gennan—owned collections bmught
from repositories in which storage conditions were unsansfactory

The reestablishment of German museums and other cultural institu-*.
tions—our second main objective, has been to a large extent; sacnﬁced »
in the interests of restitution.* . o

ECR. Div., Cultural Affairs, MFA & A, 345-1/5, Box 216, Folder 4. For a recent view.

Clay und die amerikanische Dentschlandpolitik, 1945-1949, (Stuttgart, 1987); and jcan Edward
Smith, Lucius D. Clay: An American Lnfe, {New York, 1990). ‘"‘v‘
29. Standen, “Report on Germany,” 211, See also her diary entries in: Edlth Standcn‘
Papers, National Gallery of Art Archives, Washington, DC. At the 1995 Bard Graduate' .
Center conference on “The Spoils of War,” Standen recalled that the highest pnonty the” -
MFA & A officers had was to preserve and protect artworks under their custody. “Walter
Farmer, the first director of the Wiesbaden Collecting Point, ind Standen, the second,
were vociferous opponents of the transfer of paintings to Washington, DC., signing, along
with 22 others, a document on 7 November 1946 known as the Wiesbaden Manifesto. 'It
strongly condemned the paintings’ transfer to the US. On the transfer, see Nicholas, Theé -
Rape of Europe. 384-405. Also author’s interviews with Walter Farmer 20 january 1995 .
and with Edith Standen, 19 January 1995. : oL
30. Howe, Salt Mines, 292-93. : . '*fii o
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These two sentiments were cchoed by other officers. As part of the Mili-
tary Government's custodial duties as perceived by the MFA & A's, 202
paintings were shipped to the United States in November 1945, The
pictures came primarily from the Kaiser-Friedrich Museum. Two of the
paintings were from the National Gallery and all were shipped, ostensi-
bly, for “safekeeping.” The paintings included priceless old masters by
artists such as Altdorfer, Baldung Grien, Botticelli, Caravaggio, Chardin,
Cranach, van Eyck, Hals, Holbein, Mantegna, the Master of Flénalle,
Memling, 15 Rembrandts (including his famed portrait of his wife Saskia),
Rubens, Tiepolo, Tintoretto, Vermeer, and van der Weyden, The two
National Gallery paintings shipped were Honoré Daumier’s Don Quixote
and Sancho Panza and Edouard Manet’s In the Winter Garden.>' From-the
start, this shipnent met with vociferous opposition from MFA & A offi-
cers stationed in Germany. As Edith Standen angrily stated: “ ... the
original removal of these works for safekeeping, unnecessary, unwise, and
unethical as it was, proved almost fatal to the whole program in Ger-
many . ..”"? Some have seen this transfer as part of the U.S. Govern-
ment’s general policy of retribution toward the Germans immediately after
the surrender when the “Morgenthau Plan” had considerable influence in
the White House.”® On 25 January 1946, the Chief for the Division of

31, The list is reproduced in Howe, Salt Mines, Appendix, 297-300 and in Kunze,
BER, Appendix 7, 370-77. See also National Archives, Department of State, 1945-1949,
RG 59, 862, 403/4-947, “Return to German Agencies of Cultural Materials,” 3 April
1947; and 862.4031/33048, 27 February 1948, Letter of Francis' Henry Taylor to Depart-
ment of State. Regarding the paintings sent to the U.S., see OMGUS RG 260 AG No.
1, 007, 194546, Box 9, Folder 5, OMGUS RG 260, ECR Div., Cultural Affairs Branch,
MFA & A 345/1/5, Box 218, Folders 3 & 5. Lucius D. Clay, Decisien in Germany
(Garden City, NY, 1950), 306-9; Jean Edward Smith, ed., The Papers of General Lucius D.
Clay, Germany, 1945—-1949 (Bloomington & London, 1974), 1:68, 268; 2:551-52, 627~
29, 634~37; “Protective Custody?” Magazine of Art 39 (February 1946): 42-80; “Dedin’s
Masters,” Newsweek { 29 March 1948): 82.

According to recent discussions of the 202 paintings: "The Director of New York’s
Metropolitan Museum, Francis Henry Taylor had already chosen the paintings from the
Kaiser Friedrich Museum’s catalogue [ostensibly for permanent retention]. He added two
from the Nationalgalerie. This was to please General Eisenhower, who, on 12 April [1945]
had stood transfixed before Manet’s Winter Garden.” Karl-Heinz Janssen, “Kunstraub!,”
11; Friemuth, Die geraubte Kunst, 108. ) :

32. Standen, “Report on Germany,” 213. On 9 May 1946, a year after Germany's
surrender and approximately six months after the transfer of the Berlin paintings to the
United States, 100 prominent art historians and curators sent President Truman a signed
resolution, condemning the art transfer and calling for “the immediate safe return to
Germany of the aforesaid paintings . ..” Among the resolution’s signers were: Alfred Barr,
director of the Museum of Modern Art, the historian Jacques Barzun, the art historian
H. W. Janson, Rensselaer W. Lee, Millard Meiss, Frederick Clapp, of the Frick Collec-
tions. Resolution reprinted in Howe, Salt Mines, 305~11, and Farmer, “The Safekeepers,”
116-17. ’

33. For a succinct discussion of these plans, see Robert Dallek, Franklin D, Roosevelt
and American Foreign Policy, 1932-1945 (New York, 1979}, 472~75. In August 1944,

Central European Affairs, James W. Riddleberger, defended the govern=. .
afent's decision to ship the paintings to the United States: - - i
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The coal situation in Genmany is critical and has made it impossxble: to, .
provide heat for the museums. General Clay cannot be expected’to

provide heat for the museums if that means taking it away from {”xmer“icain
forces, from hospitals, or from essential utility needs. .. -
After a careful review of the facts, it was decided that the x_nos:t impot=.
tant aspect was to safeguard these priceless treasures by .bringing them
to this country where they could be properly cared for. It was hoped-that

the President’s pledge that they would be returned to Germany would

L . y - . 34
satisfy those who might be critical of this Govemmen‘ts motives.™

Officials gingerly sidestepped the issue of ownership by insisting that{;?he
works were to be in temporary, not permanent custody. To those gptg, .
cizing the shipment of the paintings to the United States, however,; Flje }'.;_,
government’s position was disingenuous. They charggd that U.S. govein-.
mental authorities considered the artworks to be war booty and, (c:gmg’{1
the incredible American sacrifices) that the latter believed that the ém?ng‘a‘n.i N
people were entitled to some form of compensation. A senate bll} lnt‘r,o.-':f'_'
duced by William Fulbright of Arkansas called for the pawtmgs reten::
tion “until such time as the United States formally recognizes a nanpn_al_;\
government for Germany . .. such paintings be in the custo<_:‘ly Qf_t?l; .
Secretary of the Army.”* In a secret portion of a cable sent tq:the chief

R

.

that “It is of the utmost importance that every person in Germany -
&Zzslfivital:zt:(:gat this time Germany is a defeated nation ... We either have t? castrate }‘
the German people or you have got to treat them in such a manner so they can t.;‘j;us;?gzo;.,ﬁ
on-reproducing people who want to continue the way they have in the past. lb‘z " b h
See also Dean Acheson’s The Struggle for a Free Europe {New Y.ork, 1971), 34:—35 inw tcs
the formet Secretary of State described the U.S. Joint Chief of Staﬂ‘f’d:rcctwc.(jc .
1067) as “harsh” and “unworkable.” The plan changed to a more cpnf:lhatory pohc{y ;s' _
cutlined in July, 1947 (JCS 1779). This had been preceded by 2 sp_eech in Stuttgart of c.. .
then-Secretary of State James F. Bymes in September 1946, callm.g for ecor;omx:: umty |
and favoring German initiatives in responsible self-government. Ibid., 35. . :f‘ hA .
34. Letter from James W. Riddleberger to Mr. Ret::sselact W. Lee, ?tesldcnt—o E;
College Art Association, 25 January 1946, reprinted in Howe, 'Salt Mmes',';’Ol-Z.é 4
National Archives, State Department, 862.4031/11-848, Information Bulletin, USM }lln
Germany, Richard Howard, "US Returns German Ar(,t’ 2 b{ox‘u,tmbter 1948, .l'Su,On t e
incredible controversy surrounding the paintings and their e.xhxbxtlon in the Umt.ed Statf!s,, ,
see Howe, Salt Mines, 2728, Hearings before a Subcommttt?_e on Armed Services, ,U‘S: :
Senate, 80th Congress, 2nd Session, S. 2439, “A Bill to provide for the temporary: {e_ten-v
dion in the United States of certain German Paintings,” 4 March—lﬁ A‘pnl, .1948. The
Berlin Mastespieces, Paintings from the Berlin Museams Exhibited in Coapemnon-fmtﬁhjhe De-
partment of the Amny of the United States of America, (New York, 1948} {the paintings v:icr‘c
exhibited in several US cities, including Washington, DC, N_ew York, Bosfon, ?}»{!la;eﬁ
phia, Detroit, etc.) Kurtz, Nazi Contraband; Smyth, Repatriation. of An.' :‘ et
35, Senate Bill 2439, “A Bill to provide for the temporary retenhon in the 'l:Jnvuch
States of certain German Paintings,” 1948, National Archives, 862.4031/4-348. . -



http:862.4031/33048.27

424 - RECOVERING CULTURE

of the Army’s Civil Affairs Division, Clay angrily opposed the Fulbright
bill, suspecting that curators at Washington’s National Gallery coveted
the Berlin paintings: ) '

Their [the National Gallery’s] represéntatives on an early visit talked
.about the possibility of obtaining these pictures either in reparations or
in payment of occupation costs, and I am afraid their desire to increase
the prestige of the National Gallery lies behind the Fulbright measure.
It is an attempt to hold the pictures now in the hope that events may
so develop that they will never have to be returned.®®

The 1945 policy of possible retribution evolved into one stressing res-
titution by 1948. Two factors occasioned this shift: the sharp criticism by
American curators, art historians, and U.S. field officers over the initial
policy of temporarily housing the German paintings. Secondly, by 1948,
with continual friction between the Western Allies and the Russians, the
return of the paintings could serve a useful Cold War purpose, showing
that the Americans respected Germany’s cultural possessions. The Rus-
sians had removed numerous artworks from their zone of occupation and
.their actions had received continual negative publicity in the United States.
As General Clay maintained in his secret memo to the head of the Army's
Civil Affairs Division, “. .. the effect. of such action [U.S. retention of
the collection] on American reputation and prestige would be devastating
indeed and would place us in the same position as the Red Army and

. other vandal hordes who have overrun Europe throughout the centuries.”’

Thus, during the first three years of U.S. occupation, the removal of
valuable paintings to the U.S. together with the passive American fine
arts policy within Germany met with continual criticism, especially by
arts officers stationed in Gérmany. As late as 1949, when the military
government brought over an outside consultant to Germany to review
the entire U.S. arts policy, it appeared that there was little change from

36. Memo from Clay to David Noce, 1 April 1948, CC-3719, Ref, W~98943, Smith,
ed., Papers of General Lucius Clay, 2:616-17,

37. Clay to Noce, Ibid., 617. Over vigorous protests, the paintings in the United
States traveled to various UJ.S. museums. The proceeds from admission raised money for
food and milk for German children. Cf. Richard Howard, “US Returns German Art,” 2
MNovember 1948. US Military Government Information Bulletin (2 November 1948): 16.
Howard criticized the “Soviet Trophy Committee for systematically removling between]
800,000 and 900,000 objects,” ibid., 15. The Russians had shipped treasures from the
Dresden museums as well as the Berlin museums to the Soviet Union, While the USSR
returned some of the artworks to the GDR in the 1950s, the issue has been revisited
with the end of the Cold War. Russians are being accused of still holding many works
secretly, not only German works, but works now belonging to the newly created repub-
lics of the Ukraine and Belarus. That tensions have escalated can be seen in the acrimo-
nious debate between Russian, German, and East European government, museum, and
archives officials at the January 1995 “Spoils of War” conference.

\ museum-directors,-restorers,_and_curators familiar with prc—Naz}’.gﬁ; His
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previous years: “[We have come] to be regarded in Germany as an hones;:
) R B »
- broker interested in property rather than interested in the arts themselves.”™

Yet, American arts policies, however passive initially, fu'rfctioned'pqsi;
tively in several key areas. While it was true that the Military Govgmi
ment temporarily removed Berlin museum pairitings. to the US ,f(f)r’:
“safekeeping,” the United States never ”ssr_icjgﬂzﬁ consxdeteﬂ:é‘_gh_g_j perma
nent retention of valuable artworks. ! Secondly, ﬂw&_ﬁéﬁ{ﬁcen

@Sre‘supe?blmuﬁliﬁéﬂt@f mthcﬂcomplcxﬂisgggs*qf frggt_lg_uﬂtxpn_as,wgtll ;

o e e e

@ thc s‘e,Jgf_g};itp;al"ﬁ”ql;'ggi'_nqur;grglrMany-were'professional‘att‘hlst'onm}s :

Torical_scholarship_and museum curatéfial practiceyThey were in c'ontaf:t
with art historians and others exiled during the 1930s who had ermgrafed_
to the United States.”® They wished to reinstate the liberal values which:
‘the Nazis had so vehemently rejected. Arts consultant William Constable
suggested that the U.S. should actively “select and emphasize tl_mse e}e—
ments in the German tradition which are most in consonance with Ml’l’;
tary Government aims,” such as publishing examples of “even the Bauhaus. ¥
The Germans who moved to Berlin’s Western sectors after 1948 worked
closely with US and ‘British arts officers developing progressi‘ve musqt{m
policies in the areas of restoration, exhibition, public educ:afnon';m_:i,a(.::
cessibility which were comparable to Western museum pohcles..Cura.to‘ts i
desired to rehabilitate modernism that had been so thoroughly d!scredgged%'
by the Nazis. The Russians and GDR officials increasingly conden?pg‘:d‘.
modermism. Thus, the lengthening shadow of the Cold War further gharpcqqd-

both the rhetoric and the exhibition policies in divided Berlin. - -

m.

How did the Germans themselves go about reconstructing their visual -
culture after Nazi policies of antimodernism and anti-Semitism had forcpdﬁ

38. OMGUS RG 260, 333-3/5.4104, Box 202, Folder 2, Memo from William Ct_m-‘«“
lonzo Grace, 1 April 1949, 1. . o o
Sm:‘;‘;: tS‘:::«:A(Zolin Eisler, “Kuﬁs(ge&chr’ch!e, American Style: A Study in Migration,” in :{Tte
Intellectual Migration, Europe and America, 1930-1960, ed. Donald Fleming & Bernard Bai yn
(Cambridge, MA, 1969), 544-629. For example, of .thc MFAh&: A officers, Famc;w?.‘a‘n s
architectural and interior design consultant and engineer. Edith Standen was head of the.
Textile Study Room of the Metropolitan Museum of An fron} 1949 to 19?0. Craxg
- "Hugh Smyth, first director of the Central Collfct:ng Po{nt, Munich, 1945~46, was! pio
fessor of art history at Harvard and at the Institute of Fine Arts, wa_York Umv_crstty
James Plaut was assistant curator of paintings, Boston Muscpm of Fine Arts an(} dntccfm:
“of the Boston Institute of Contemporary Art. 5. lane Faxaso‘n, Jr., the !?st director: of
Munich's Central Collecting Point, taught art history at Williams College ‘for:_fourdec«k
ades. Thomas Howe was associated with the San Francisco Palace of the Legion of Honor.
4. Visiting Consultant’s Report, William Constable, QMGUSRG ?60, 333-3/5. %}cx_
202, Folder 2, 3. See also, W. G. Constable Papers, Archives of American Art, Washgxgj
ton, DC. ; -
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hundreds of artists, museum curators, art dealers, and art historians into
“inner immigration” or external exile? In May 1945, Berlin’s National
Gallery, located in the Soviet zone, fell under the governance of the
“German Central Administration for Peoples’ Culture in the Soviet Zone
of Occupation.” The departments of “Scientific Research and Education”
and “Art and Literature” had jurisdiction over the museums." While both
the’ Americans and the British held many of the Gallery’s artworks in the
two Western zones, the Russians controlled the damaged building as well
as a core of the holdings, many of which they transferred to the Soviet
Union. Several museum-related tasks confronted the Allies collectively after
1945, however. These tasks included: deciding the future status of the
surviving Berlin museum personnel, beginning the process of .cataloging
and organizing the museums’ contents, and ﬁnallsr, aiding in the National
Gallery’s future exhibition policy. All three areas merit discussion.

In late 1944, the British had created a secret list of museum personnel
(entitled the “White List”) which was added to and amended by Ameri-
can experts during the same period and later, in May 1945. During the
war, the Allies had drawn up lists to aid in the selection of German per-
sonnel who woud be politically acceptable to resume positions of author-
ity after the conflict. These lists contained name of Nazis (“black™), anti-Nazis
(“white”), and those whose politics were more ambiguous (“gray”). The
British document recorded the top museum personnel throughout Ger-
many, along with brief descriptions of their political’ reliability.*

When the allies agreed in principle to the july 1945 Potsdam Agree-
ments relating to Germ‘an‘denaziﬁcation as well as demilitarization, de-
mocratization, and decentralization, they dismissed several senior personnel
from each of the Berlin museums who had enthusiastically joined the
National Socialist party, quickly removing Otto Kiimmel, the General
Director of all the Berlin museums, including the National Gallery. Im-
mediately after the surrender, the Russians authorized the appointment of

41. See Hans Joachim' Reichardt et. al,, Berlin, Quelien und Dokumente, 1945-1951,

Halbbd. 1, Berlin Senate/Landesarchiv Berlin, 1964.

42. National Archives, RG 59, Box 729, 862 403/8-2849/44, OMGUS RG 260, ECR
Div., MFA & A, 345-3/5, Box 221, Folder 2. In 1987, the U.S. National Archives
declassified several lists of German museum, library, and university personnel. The lists
ranged from “Confidential” to “Top Secret” in classification, The earliest list found by
this author is: “Extracts on German Personnel for MFA & A from a U.S. individua!
lunnamed] familiar with them and ‘optimistic’ in his reactions.” Date about 1937, US
Group CC, Military Government Division “A” Property Section, MFA & A Sub-section,
25 October 1944, Cf. US National Archives, RG 239 P60010, Box 4, A/043E3, Eberhard
Hanfstaengl, temporarily director of the Nationalgalerie during the mid-1930s was rein-
stated as Director General of the Bavarian Picture Galleries in 1945. Cf. OMGUS, 291-
3/5 3988, Box 10, General Correspondence, V1 B. ’

-

. politically reliable staff was reinstalled, the U.S. military government main--
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Carl Weickert as provisional head of the museums in mid-Septembgr '.
1945. According to one report, out of 58 persons on the museums’ -pro-
fessional staff in 1943, ten belonged to the Nazi party. By 1946, 29 staff . -
employees of varying ranks remained. Several museum officials, in'cluding;
the curator of the sculpture section, E. F. Bange, committed suicide folw?:
lowing the Roussian takeover of the Museum Island. Thirteen museum
officials received appointments outside the Berlin museums.*. Once®al -

tained that further personnel decisions should be made by the Gverm;'x_ns.:l«
themselves. An 8 July 1945 memo sent to MFA & A,hf}aquuarte;rsfstvatqt‘i“

The MFA & A Branch is not prepared at this time to make “speciﬁci':
recommendations for posts at the Reich Ministerial Prussian State level,’.
since it is not felt that the posts in the German ministries c'onct?rned o
with MFA & A are important enough to fill at once or that it will ‘be i
necessary to recreate any MFA & A Administt;z:tion at the top le\‘rek( e
before the local agencies have been reactivated. o

The Allies agreed to restore and rehabilitate the National Gallery’s pro-.
gressive -leadership, which, under the directorships of Hugo von Tschqdr “
and Ludwig Justi established the museum’s worldwide fame dunng the;
first three decades of the twentieth century. Fired by ‘the Nazis in:1933,.
Justi had refused to request his retirement income; it was. “characteristic’

of his strong and independent character that he did not, -at that time, file

an application to receive his pension; ... he became the director of the .-
Art Library instead.”** Justi's dismissal by the Nazis in 1933,‘t9gcther
with his distinguished service throughout most of the gentl’lry, »flrtuglly:
guarauteed his appointment as General Director of the Bethn Mgseums.,
At the time of his selection, an observer noted that: - . LY

Justi is already 72 years old, but exceedingly active-and energetic. DF.
Justi was introduced to the municipal council and bneﬁy expressed hlS
opinion about the past and future meaning of the museums . . %

Jas

Justi assumed the directorship of all the museums on 17 August 1946. He -
resided in Sans Souci, Potsdam, which facilitated his comm'ute tqgthe
Museum Island through only one Allied zone; both his residence :‘a__n-d o

43. Winkler, Kriegschronik, 343-44. These numbers included sgaﬂ’ at other museums»andx _
cultural institutions in addition to the National Gallery, inclm‘img: the Neues Musc:mlt. B
Perganmion Museum, Kaiser-Friedrich Museum, Zeughaus, National Gallery, Cpentrailxl“.l—
brary, Art Library, Ethnological Museum. ) B o SR

4?. Memo accompanying Confidential File, White List, from Lt. .Col. Mason Hammond;
AG, to Director, MFA & A Chief, 8 July 1945, National Acchives, State Dcpartm?nt,
RG 59, 1945-1949, Box 729, 862.403/8-2845. . A R f; -

45. Kunze, BER, 87. ) - ] S

46. Proceedings of the Municipal Council, 1946, quoted in Kunze, BER, 79.

i
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place of work were located in the Russian-controlled sector.*’

After interrogation by a special OSS section which cleared him of Nazi
afftliations, Paul Ortwin Rave, Justi’s curator, was appointed the Na-
tional Gallery’s new director.*® The files list Rave as an “amti-Nazi and
good scholar.”*® During his long tenure at the National Gallery he expe-
rienced discontinuities, disjunctures, and life-threatening situations, all of
which he accepted in the name of preserving the gallery’s collection,
especially during the closing days of the war when he personally took
charge of transporting the museum’s holdings to safer locations.® It is
noteworthy that, along with Justi and Rave, many of the names on Brit-
ish and American “favorable” lists were reinstated with French and Rus-
sian support and became the leading museum officials throughout postwar
East and West Germany. Initially, unanimity existed among the allies re-
garding postwar museum personnel.® Because the military governments
considered museum restaffing a low priority immediately after the sur-
render, appointments met with little opposition. In some cases, valued
professional expertise enabled otherwise ideologically suspect museum per-
sonnel to keep their posts. However, understaffing at the curatorial level

remained the norm for a number of years. As one American museum
official noted in 1948/49; ’ ' ’

As a result of Nazi policy, of the war, and of etﬁigration, Germany is

now largely a country of the elderly and the ineffective, and of the -

young and the ignorant. The number of capable, vigorous and well-
informed [museum] men of middle age is limited; and-of these, many-
were sympathetic to the Nazis. As’a result, any cultural policy that’

" 47. Kunze, BER, 57. In 1947 Weickert took over the German Archeological Institute
in the Western sector of Berlin. ) . :
48.. OMGUS RG 260, ECR Div., MFA & A, 345-3/5, Box 221, Folder 2. Rave's
- associate at the Gallery, Alfred Hentzen, was described in the. same document as “an able
man, courageous and reliable.” At war’s end, Hentzen was a British POW in an Egyptian
camp before rejoining the museun.
49. 1bid. See also, National Archives, RG 239, 60010, Drawer 1/5, Card Files of
European Specialists in the Fine Arts. o
50. Born in Elberfeld in 1893, Rave joined the National Gallery in 1922 as an assistant
before being promoted to curator in 1934. His “political unreliability” prevented him
from being named director after Hanfstaengl's forced dismissal in 1937. A fater National
Gallery director described Rave in the following manner: “One could say that the man
stood completely in the tradition of a Lichtwark [Hamburg's Kunsthalle’s director at the
turn of the century] and a Justi, a liberal thinker, serving the national, better yet, the
Prussian tradition . .. ” Honisch, Natianalgalerie Berlin, 53. i
51. See A Report on German Museums, prepared by members of Profog, an informal
group of American and German residents of Berlin, interested in the Fine Arts, Berlin,
Fall, 1947, reproduced in Kunze, BER, appendix 6, 365-69. See also, Winkler, Kriggschronik,
Section C, appendix 2, 343-44. Tronically, Friedrich Winkler himsell was described as

“weak™ on the unfavorable personnel list. OMGUS RG 260, ECR Div,, MFA & A,
345-3/5, Box 221, Folder 2.

ences over museum personnel among the Allies. The majority of the
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looks for immediate results in the near future is likely to fail. Enough -
time must be allowed for the younger generation, who can be effecs

. . 2 " .
tively influenced, to get into the saddle.® N i ak

f

Inthe years prior to the Berlin blockade, the museum’s personnel 'housed
in the National Gallery’s main building (in the Russian sector) were able :
to travel to the Western zones and view the collections stored in the*;
U.S. "Collecting Points in Wiesbaden, Marburg, Munich, ‘Frankf’urt, and.i
in the British zone in Celle. There appeared to be few discernible differ--

. . N . « 53 v . . o
museum staff remained at their posts with little interruption.” But thex\r‘ %,
titles as well as their official duties remained uncertain since most-of Ber- ~ *
lin's museums were in a shambles in both the Eastern and Weéstern secx

tors of the city during the first two years of occupation. - R

The physical damage meant, however, that the museums could not fm;lc-'
tion as tools for cultural reeducation for some time. The museum officials:
who stayed on “resembled construction workers more than art historians’:
according to a recent commentator.”® The National Gallery lacked no
only walls and windows, but an “essential piece of'grt history, an epoqh
of German and international art . . . between the turn of the century and-
the liberation of 1945.”% Despite shortages of materials, physically recon-...
structing the damaged museum and cataloging its remaining i‘nve‘n‘t(‘)r.y,,’”
became the critical tasks of the day. Yet makeshift exhibitions in provi- i
sional surroundings did take place. Secondly, the acquisition of wotks.of,tv ..
art, however meager, was resumed. Justi moved quickly to rei_nstate,g
sense of coﬁtinuity with pre-1933 cultural conditions. SRR

In March, 1946 a member of the British Monuments, Fine Arts, and-
Archives section of the British military government reported thgt: 5

The whole of the Rhineland is a mass of rubble; Berlin, too, is a gaphvt‘
gutted memory of its former self. Munich locks as if an »earthqu:fx}cc’_(')‘rn §
a tornado had swept over it; Hamburg, Kiel, Paderborn, and Munstc-srg
are fantastic aggregations of twisted iron, crazy gables, and,bad §mells.-, :

52. Visiting Consultant’s Report, 3. Constable headed» the Boston Museum of Fm::
Arts. ' . : o
53. The Museum Island housed the core museums but Greater Berlin had’fzollcctggr.)‘rx
in other sections of the city. ) i T ey
54. Thomas Deecke, “Die deutschen Museen sammeln und stellen aus,” in: 1945
1985, Kunst in der Bundesrepublik Deutschland, ed. Bartmann, 641. ) g
55. Ibid. ] : S
56. 5. F. Markham, “Museums in Germany Today,” The Museums Journal 75, no.. 12 S
(March 1946): 206. : S
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His compatriot, a Registrar at the Royal Entomological Society of Lon-
don, wrote one year after the surrender that “the destruction of buildings
must be seen to be believed and one may be excused for thinking that
there is a good case for abandoning towns ... "> Two and a half years
after war’s end the National Gallery’s physxcal condition remained very
problematic: Its roof and all its wiridows had been destroyed and materi-
als were not available for its repair. Even three years after the war, an
observer noted that the Berlin

museum buildings have suffered a great deal. [Some] are 2 total loss.
Schinkel’s Altes Museum is “perhaps’ capable of repair,” but recon-
struction of the famous interior of the Schloss would be * ‘more diffi-
cult.” Pergamon~Museum National Galerie, Kaiser-Friedrich Museum’
are “repairable,” when material can be supplied.*®

Hellmut Lehmann-Haupt, a German-born American arts officer close to
the Berlin arts scene, recalled:

The former Berlin state museums, once in possession of some of the
most valuable and extensive collections . .. found themselves crlpplcd
by the wartime destruction of their bulldmgs, by the evacuation of .
their treasures to other zones, and last though not least, by extensive
confiscations of their remaining treasures on the part of the soviet
raiding parties after the fall of the city. But even so, the museum ad-
ministration was struggling hard to keep a few selected masterpieces,
highlighted by skilled and experienced showmanship.*®

The National Gallery s collection remained dispersed throughout the
occupation period, largely due to the museum’s disrepair. In a May 1946
inventory, 400 National Gallery paintings were stored in the Central
Collecting Point, Wiesbaden. These included the most prized works in
the Gallery’s possession, works by the early nineteenth-century romantic
painter, Caspar David Friedrich, the late nineteenth-century Swiss-born
neo-idealist, Arnold Bocklin, the late nineteenth-century realist, Wilhelm
Leibl, and famed nineteenth-century French painters such as Edouard Manet.
The British zone held 200 additional National Gallery works, while the
Russians possessed approximately 700 paintings and 400 pieces of sculp-
ture. The Russian zone also retained 5000 nineteenth-century German

57‘. Francis J. Griffin, “Present State of Some German Museums,” Nature, no. 3993,
{1t May 1946); 631.

58. “Report on German Museums,” digested from the Prolog report by Otto . Brendel,
in Standen, “Report on Germany,” 214,-Also reproduced in Kunze, BER, Appendix 6,
365-69. The MFA & A officer Walter Farmer recalled that all of the National Gallery’s
windows had been damaged as had its roof.

59. Lehmann-Haupt, Art under a Dictatorship, 188.

’

Wiesbaden and Celle respectively: 392 German paintings of the 'nine-

_artist Karl Blechen, two Bocklins, four works by Friedrich,.ten by the -
~mid-nineteenth century Berlin equesttian painter, Franz Kriiger, 17 Menzel ;7

" collections have always been regarded by the outside world as the Na=~
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graphics together with 5000 drawings by mneteenth century Germ:my s
premier realist, Adolf von Menzel.® T

After the formal establishment of the Federal Republlc and the Ger:
man Democratic Republic in 1949, the reunion of the collection seemed’
even more distant than it had been in 1946. An inventory conducted
three years later by the Berlin Senate Section for Popular Education listed
the paintings housed in the American and British zones of occupation i

teenth century together with Frénch impressionist paintings (U.S. Zone),
and 226 paintings, including 16 works by the early nineteenth century ..

paintings, five works by the early nineteenth-century neo-classic architect ®
and artist Karl Friedrich Schinkel, four works by the Biedermeier artist'
Moritz Schwind, and five paintings by Hans Thoma.®! - - SR

William Constable, the head of the Boston Museum .of Fine Arts and _.
arts consultant to General Clay in 1949, noted that “the Prussian State.

tional German collections . .. To break up the collections would break.
this tradition. It is doubtful whether the Linder or the City of Berlin:
could adequately provide for the maintenance and display of the’ coliec-"
tions and for an adequate learned staff to handle them.”®? In October:
1950 the German nineteenth-century paintings from Celle went on loan:
exhibition to the Charlottenburg Palace. e - R
If the core of the National Gallery’s collection was thus physncally dis-.
persed, what would be its function during the immediate postwar period? .-
How could the museum serve as the premier repository for modern art?.
How, in such circumstances, could it provide the primary exhibition venue
for temporary shows from its own collection together with visiting ex—-.
hibits? While the museum staff struggled to resume.its earlier functions;". " :
the zonal allied military governments directed most of their efforts at: S
organizing shows. For example, between February 1946 and Decembcr
1949, OMGUS mounted nine major art exhibitions dlsplaymg German— '
owned old master and nineteenth-century works in the main Wlesbaden
depository in Hesse.*> During the same period, the U.S, Mlhtary Govemment

S

60. Winkler, Kriegschronik, Appendix 2 345-49 : “""'.
. 61. “Ubersicht iiber die aus den Depots in Wiesbaden und Celle zuriickerwarteten. .
Bestinde .der Staatlichen Museen (Senats-Abteilung fiir Volksbnldung, 1952}, teproduced
in Kunze, BER, Appendix 39, 478-80.

62. Visiting Consultant’s Report, Constable, 17. : .

63. The 202 paintings brought to the U.S. went on exhibition in Gcrmany followmg
their return in May 1948. After arriving in Bremerhaven, they were shown at-the Bavar-
ian State Galleries in Munich during the summer months, followed by a show in Wiesbaden,’ . -
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restored damaged paintings and returned many collections to their origi-
nal locations in various German cities in its zoné. The Berlin collections
however, were “for practical purposes... considered as homeless,” ac-

cording to' the Director of the Hesse office of the Military Government

“in 1949.% The Berlin paintings remained in legal and political limbo for

almost a decade because of the political uncertainties present in the di- .

-vided former capital.®® Furthermore, with the Allied dissolution of the
Prussian State on 25 February 1947, the museums’ fate ‘was further clouded
because the collections had been the property of Prussia as well as the
Prussian monarchy.®® A State Department ‘official noted in 1949:

" one of three U.S. Military Government Central Collecting Points. Cf. Ardelia Hall, “The
Returned Masterpieces. of the Berlin Museums,” Department of State Bulletin, 20 (May
1949): 1:513, 543-45. The Wiesbaden Collecting Point (housed in the Landesmuseum)
contained the largest number of works: 4,450 paintings and 197,200 art objects from the

- entire American zone. Ibid., 543, General Clay was reluctant to return the paintings

directly to Berlin because of worsening tensions between the Western allies and the Rus-

stans. In a Februiry 1948 secret memo, Clay wrote: .. .1 recommended against return

" of pictures because return other than to Berlin would offend Soviet[s]. We had not reached
present position in which far more important actions have been taken against Soviet
protest.” Memo to Draper from Clay, 6 February 1948, CC 3111, Ref. W~95402, Smith,
Papeis of Lucius D. Clay, 2:555. . . o .

64. James Newman, “Foreword” to thé catalog of the 1949 exhibition on “The Re-
turned Masterpieces of ‘the Berlin. Museum,” in the Central Art Collecting Point,
Landesmuseum, Wiesbaden, in Hall, “The Returned Masterpieces,”545.

65. The Roussians took paintings found on the Museum Island, the Mint, and the
Friedrichshain anti-aircraft tower (where numérous old masters mysteriously burned shortly
after the war’s end) to the Soviet Union, returning the-art, professionally restored, to the

- East German government in 1958, Cf. the special issue of Museums Journal, dedicated to
‘the museums in the GDR and Berlin, March -1990, particulacly the articles by Giinter

- Schade, “Zur Geschichte der Berliner Museumsinsel von 1945 bis heute,” 6, in which he
states that only in 1949 ten rooms were usable for exhibition purposes at the National

Gallery. See also, ibid., Peter Betthausen, “Nationalgalerie-Stammhaus,” 33-35, and Fritz -

Jacobi, “Sammlung Kunst der DDR der Mationalgalerie im Alten Museum,” 36-38 for an
overview of GDR. art collected for the museum since East Germany's establishment in
1949. Both GDR art and international art donated by the West German candy baron and
his wife, Peter and Irene Ludwig, were housed in the Altes Museum, which was only
rehabilitated in the 1960s due to its extensive wartime damage. Schade, “Zur Geschichte,”
9. Recently, Germans have been questioning how much art taken by the Soviets at war’s
end has been retained. Cf the various articles by two Russians documenting this issue:
Konstantin Akinsha and Grigorii Kozlov, “Spoils of War: The Soviet's Hidden Art Treas-
ures,” ARTnews (September 1991): 134-41; “To Return or Not to Return,” AR Tnews
{October 1994): 155-59; and the Pushkin Museum director’s rationalization for Russia
retaining the art: Irina Antonova, “We Don’t Owe Anybody Anything,” The Art Newspa-
per (July-September 1994). ) ’

66. Control Council, Law no. 46, “Abolition of the State of Prussia,” 25 February

1947, and signed by P. Koenig (France), V. Sokolovsky {USSR), Lucius Clay (USA),
B.H. Robertson {Great Britain). Article 1l ambiguously stated: “The State and adminis-
trative functions as well as the assets and liabilities of the former Prussian State will be
transferred to appropriate Linder, subject to such agreements as may be necessary and
made by the Allied Control Authority.” Reprinted in Kunze, BER, Appendix 9, 379.

" the occupying Allied goverriments returned many of the collections held

. word, a ‘first flowering out of
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: chapter of the long hegira of the “returned mastergieces.”
'\Ir:'?l? nf:)r::all)'e wri;tten before ;hé? aregrcstored once more to th?it nghtfp[ .
owners, the people of Berlin . . . Although it may be some nme.beforg 3

" these homeless collections can be returned, it may c_onﬁdently be ex- .
pected that the integrity and unity of the great Berlin _gollegt}ogs will -
- always be recognized.*”’ : o T

During the 1950s ';éveral exhibits loaned from the uUs and BritiAsh“de.-
po’siiories were held in Dahlem and Charlottenburg.®® By the late.1950s

in their custody back to East and West Germany. But ‘.t%erCQld, Wa,
division of Germany prevented the reconstitution of the Nat;hoﬁnal Gallery’ :
collection and that of other Berlin museums’ for f'o‘rcy—ﬁvev'yeaﬁ:‘Even ‘
by the late 1950s and early 19605, the original Nat:onal Qallew'in East,.:
Berlin was a mere shadow of its former self: “Justi and his ‘_staﬂ" workgd
hard to install thoroughly professional exhibitions, but an air of sadnes

L 69
B " 30 thi : “account.® "
clung to [the Berlin museums]”. in the words of a recent: '

V.

Despite these incredible difficulties, thé 'Gem?ansi n?Venhelf;ss qufnt'e:(};
two significzmt ‘exhibitions in Berlin. The first, Cfltltled erderse&en_ mit A'
Museumsgut, opened on 21 December 1946 and,dlsplayed 98 wor}fs, ten
of ‘which belonged to the National Gallcry”and. had b¢en.’p‘laced4g.1n yt_;be
category of “degenerate art” by the Nazis. “T}hx.s'. event will »remag}nfug
forgettable to all those who wime_ssed it. Tt wgs, n Fhe.truest sense 0 t (::
the ruins.””™® A second exhibition fol-
lowed in 1947 with a display of “Masterpieces by German Scplp’tgrsé and
. »7t : . . PRRER S v i
Palll:,tzrz;iition to cxhibiting‘from the existing collections, ”j\'lst.:i and »,Rav_;e; 2
together with the advisor to the Cultural Section of the Mumgpal Council
Dr. Adolf Jannasch, agreed on two’ priorities for the National Gallery ‘
The first was to fill the art historical gaps created byf t\fvelve years ;o_f Ne(m:
cultural policy.” This meant the acquisition of pal‘n.tmgs, graphics, arllld
sculpture that had been soksystematically and rut‘hlessly removed by t ‘

. National Socialists; especially those of .exp;essiomsn'f,‘ (‘lada, Newr, Obj_e;(?
tivity (Neue Sachlichkeif), and surrealism. The gecond priority was to p:fttromz

67. Hall, “The Returned Masterpieces of the Berlin Museﬁums."w 544 '..

. K , BER, Appendix 30, 433-38. o . SR
gg E:il\r;ztd P. Mexgr}:der. «wilhelm Bode and Berhp s Museum Island,” in ‘sfem. “Mu
" Their Museums and Their Influence {Nashviile, TN., 1983}, 230.. ¥

R

seum Masters,

. Kunze, BER, 88. S [ o
. ;(‘3 B:rr;izrf Schliiterbau, 1947, Meisterwerke deutscher B:}dh_qucr und Mafgr, [Exh C}at.],

1947. Foreword by L. Justi, Berl}in,P. Metz. - -

I
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living artists whom the Nazis had condemned. These artists had faced
extreme privations due to their isolation and inability to paint or exhibit.
The lack of even the most basic art supplies, such as pencils and paper in
the immediate postwar period, created additional hardships.”> Prospective
patrons were few in number, particularly in the four-power division of
Berlin where the political and economic uncertainties created enormous
difficulties. o :

The National Gallery suffered during the postwar years because of its
. financial inability to purchase significant numbers of artworks. For the
year 1946/47 RM80,000 (Reichmarks) (currency reforms and the subse-
quent hardened zonal divisions lay in the future) were allocated for pur-
chases of the new “Gallery of the 20th Century,” formally established in
1948, though conceived earlier. In April 1947 a Purchasing Commission
was established which included Justi, Jannasch, the painters Karl Schinidt-
Rottluff, (one of the early members of the Die Briicke expressionists), Karl
Hofer, (a figural painter forbidden to paint by the Nazis), and SED, SPD,
and CDU members of the city parliament. As Jannasch recalled, “We
visited art exhibitions in the half-destroyed Charlottenburg Palace and in
the flourishing private galleries of Gerd Rosen ... A systematic purchas-
ing plan was sought in which one could find generally-authentic exam-
ples of Berlin’s cultural development through the abundance of styles.””
By 1948, the funding for purchases increased to RM200,000. In that year
the commission purchased three paintings by Max Pechstein, a major
figure of German expressionism, as well as works by Karl Hofer, and
sculptures by Joachim Karsch and Bernhard Heiliger. By 1 June 1948,
the Gallery of the 20th Century had purchased between 50 and 60 paint-
ings, more than 15 sculptures, and approximately 100 drawings. Included
among the purchased works were paintings by both. expressionists and
contemporary German artists, such as Werner Helde.”*

But shortly after these purchases, the Soviets launched a total blockade
of Berlin. As a result of Russian and Western divisions over currency
reform, the Soviets attempted to restrict access to Berlin and blockaded
the city for over a year. Beginning in mid-1948, the Western Allies suc-

72. Richard Howard, U.S. MFA & A Branch Chief, noted that: “Among other things,
several of us have purchased artists’ supplies from the States out of our own pockets and
distribute them to artists who need them.” OMGUS RG 260, MFA & A, 345-1/5, Box
216, Folder 4. Letter from Richard Howard to Frederick Sweet, 16 June 1947,

73. Adolf Jannasch, Die Galerie des 20. Jahrhunderss, Berlin 1945-1968 (Berlin: Staatliches
Museum Preussischer Kulturbesitz, 1968), 10. See also Jutta Held, Kunst und Kunstpolitik -
in Deutschland (Berlin 1981), 362 on the difficulties of museum acquisition during the first
few years. The commission’s miajority wished to concentrate on purchases of living artists
while Justi and Jannasch wished to acquire the classic modernists removed by the Nagzis.

74. Jannasch, Die Galeric des 20. Jahrhunderts, 14.

“of the 20th Century” acquisitions .were located and remained in the So

_continue the work of creating a museum of twentieth-century art.. Sup
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ceeded in supplying the beleaguered Western sectors with food and fuel
supplies. The Berlin Blockade created two separate municipal ‘council
and two mayors for the city by the end of the year.” Several key person
nel from all of the museums decided to leave for the Western-sectors
Because the British and French military governments held the most valu
able parts of the collections in their zones, some museum personiel bg_
lieved they could continue their professional careers more profitably in
the West. Others increasingly feared the growing communist aesthetic
control in the Eastern sector and decided to depart.’® The recent “Galle

viet sector but the key personnel migrated west and with- them. v_ve'gt"
their philosophy. : . SRR
After the Berlin blockade, Rave technically no longer directed the National
Gallery, though he remained its de facto head until 1950.7 In 19551:}‘1
became the director of the art library while Jannasch headed efforts to;

ported by Berlin officials, particularly the Mayor Ernst Reuter and City.
Councillor-Walter May, Jannasch proceeded to plan for future puichasés,jz
primarily of the early twentieth-century German expressionist painters of
Die Briicke (the Bridge) and Blaue Reiter (Blue Riders) groups. But given
the problematic economic conditions, Jannasch could hope for no more
from city officials than DM30,000 (in the new Western currency) to,
acquire works of living artists.” Not only was money scarce, but prices:
for modern art steadily rose after the war, preventing both the East and
West Germans from making major purchases until the mid-1950s. Addi-
tionally, Berlin housed only two major private collections of modernism;.
in contrast to earlier times. Repeated political crises in Berlin during the
late 1940s and 1950s, together with its divided status ultimately saw the
collections land in Munich and other West German cities.” According to
the recollections of a student-artist living in the rubble-strewn city:

The state institutions in Berlin did not, at that time coime into th€
75. Friedrich Ebert, son of the Weimar Republic’s president, served as first mayor.of.
East Berlin while Ernst Reuter became West Berlin's first mayor. See Jean Edward :Smith
The Defense of Berlin (Baltimore, MD., 1963). R
76. Kunze, BER, 131-33, Pike, The Politics of Culture, 235~45. . 3, 4
77. Interestingly, in a GDR publication accompanying. 2 National Gallery exhibition-
on its reconstruction and development since 1943, Rave is listed as the National Gallery’s.
director until 1950. Only after the 1958 return of paintings and drawings by the Soviets,
was the East Berlin's National Gallery’s function as the traditional repository for nine-
teenith and twentieth-century art restored. It did, however house exhibitions con;inuously,t
beginning in 1951. For a listing of exhibitions through the 1950s to the mid-1970s; ¢
Janda, Die National-Galerie, n.p. s
78. Jannasch, Die Galerie des 20. Jahrhunderts, 16.
79. 1bid., 25; Honisch, Die Nationalgalerie Berlins, 73-76.
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picture at all despite the fact that the district oﬁicxals already employed
art officials . . . But the museums were not there, one did not think of
them. The collcctaon on Jebenstrasse, the Gallery of the 20th Century
with Jannasch, was only conceived as a project in '48/49, but that was
all very preliminary.®

Meanwhile in the Soviet Zone—while the Russians later-showed little

tolerance for modernism—Justi was able to promote modernism during.

the first three years of Soviet military occupation. Ironically, however,

the creation of the “Gallery of the 20th Century” occurred during Ber-

lin’s formal division into Eastern and Western sections in 1948. Justi’s

long-standing reputation spanning German cultural history ffom the Im-

" perial period through National Socialism, enabled him to command enormious
respect among the Western authorities as well as among the Russians.
Likewise he maintained cordial relations with the newly-installed German

- communist and socialist leadership, including Prime Minister Otto Grotewohl.
Nonetheless, he fought a losing battle to continue augmenting the “Gal-
lery of the 20th Century,” which, shortly after its foundmg in 1948, was
divided like Berlin itself.

Begmmng in 1949, after both Rave and jannasch left for the Western
sector, justl, with res;gnatlon, concentrated more on museum reconstruc-
tion than on the acquisition of ‘modernist art, the former a safer task
since the Soviet occupation and the SED government pointedly pressured
artists and intellectuals to favor socialist realism over abstract and surrealist
painting, which the leadership increasingly criticized as “formalistic.”®!

In 1949, a former military officers’ mess near the Zoo train station on
Jebenstrasse in the British sector was designated as the new location for
the 20th Century Gallery. Yet it took five years before exhibitions could
be arranged at the Jebenstrasse site. In 1968, almost two decades .after

Berlin’s division, the Gallery was renamed the New National Gallery in |

West Berlin, following the construction of a building designed by the
German-born American architect, Mies van der Rohe, to house the partly
recomstituted collection. The museum was partly conceived as an archi-
tectural and visual critique, not only of discredited Nazi arts policies, -but
those of the Stalinist German Democratic Republic, whose condemna-

tion of contemporary abstract, minimalist, and Pop Art appeared to con- -

tinue the totalitarian legacy. The new National Gallery’s postwar beginnings

80. Interview with Manfred Bluth, in Straka and Suermann, “ . .. Die Kunst muss nimlich
gar nichtsl,” 269.

81. Jannasch, Die Galerie des 20. Jahrhunderts, 14, 17. See also “German Artists Resist
Controls,” New York Times, 15 Dccembcr 1946, p. 21. The article recounted a miceting
held in Berlin’s Soviet sector “to discuss the thesis there was no more possibility of
developing art and that ‘Volksnahe Kunst' should be the sole preoccupation of artists
today . .. This is social realism, according to its proponents.”
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occurred with its formal founding on 7 April 1948, almost three years - ..
after the German sutrender and weeks before the Berlin blockade. Even
though the new building’s dedication was celebrated in 1968, twenty
years after the establishment of the “Gallery of the 20th' Century,”
mission became one of both rehabilitating classic modernism and of chal-:
lenging the GDR’s apparent continuity of conservative exhibition and-
acquisition practices. Western allied attitudes toward modernism, Western"
curatorial practice, and the antimodernist ideological stance taken by the™
Commumsts all affected the Gallery’s postwar exhibition and acqulsltlon
policies.® . ‘ B
Cold war politics and German economic growth fostered the twin"goals’
of enlarging the Berlin collection and museum construction, though the T -
East German National Gallery building suffered in comparison to ‘West®
Berlin’s Neéw National Gallery. From the shattered beginnings on. the
ruins of the Third Reich, today’s National Gallery is embarking, desplte'
financial constraints, on a program of renovation and expansion.” The.
current director of the museum’s contemporary branch, to bé housed in,
the Hamburger Bahnhof, optimistically suggests: “There is still [in Berlm]
a pioneering spirit, a sense of curiosity, enthusiasm, willingness to “take.
risks.”® Berlin’s museums are now, as in 1945, reexamining their exh:bn-;y, .
tion and acquisition policies for practical as well as for ideological rea-.’
sons. In May 1990, East Berlin’s general director of museums, Giinter,
Schade, posed the question: Does a “Berlin without borders” require duplicate
museums which emerged from the Cold War's cultural competition?** Today -
those responsible for Berlin’s (and Germany’s) art community are con--
templating how best to utilize the numerous existing cultural edifices: the .
Museum Island, the new Nationalgalerie, the Dahlem museums, and the
two museums devoted to local Berlin history and culture.?® One is perversely

82. Jannasch) Die Galerie des 20. Jahrhunderts, 14. R

83. See the special issues of Museums Journal, 2 no. 5 (April, 1991), particularly the”
articles by Giinther Schauerte, “Jetzt oder nie, Berlins Chancen, die Ausbildung des: |
Museumsmittelbaus neuzuordnen,” 13-15, and Wolf-Dicter Dube’s “Die Zusammenfithrung *.
der Staatlichen Museen,” 34-37. Schauerte is an advisor to the Prussian State Cultural’
Foundation, now in charge of all Berlin Museums and some archives, (Slaalluhe Musecn
Preussischier Kulturbesitz), while Dube is its General Director. ' ek

84. Wulf Herzogenrath, quoted in David Galloway, “The New Berhn ‘1 Want My
Wall Back,”” Art in America 79 (September 1991): 103. On the reorganization efforts, sees -
also, “Sammlungen, Beschliisse des Stiftungsrats der Stiftung Preussischer Kuleurbesitz fir .
dic Zusammenfiihrung der ehemals Staatlich Preussischen Sammlungen,” in Kunstrhronik
44, no. 3, (March 1991): 135-37.

85.-Quoted in Petra Klpphoﬁ' ‘Die Chance,” Die Zeit 20, no. 18 (May, 1990) 13,7 )

86. Given the economic demands in restructuring Eastern Germany, funding for museum .



http:culture.86
http:expansion.81
http:policies.82

438 ' RECOVERING CULTURE

reminded of a French philosopher’s purported remark: The Frenchman

loved Germany so much he desired two of them. Postwar East and West"

Berliners relentlessly constructed fraternal twin museums and theaters to
showcase their respective cultural achievements. Two years before the fall
of the Berlin Wall, each half of the city attempted to reconstruct alterna-
tive views of their history and culture through exhibition and theatrical
extravaganzas showcasing the city's 750th anniversary.’” During the post-
war decades, the Federal Republic poured generous state subsidies into
West Berlin’s art community and institutions, particularly since West
Germany’s commercial and industrial art patrons lived elsewhere. The

" artists and museums of the Rhineland, Bavaria, or southwest Germany
had direct links with local art sponsors. The absence of a strong commer-
cial or industrial base in Berlin forced officials in Bonn to underwrite the
former capital’s cultural offerings, including exhibitions, museum recon-
struction, and acquisitions.®®

After 1949, the East Germans regarded Berlin as their capital, carrying

* on the twin tasks of cultural transformation and cultural reconstruction.

As befitting a2 major metropolis and governmental headquarters, East Ber-

lin received special financial treatment in cultural matters. The regime’s
officially recognized artists were also subsidized and rarely had to concern
themselves with such grubby matters as art sales. A secretary of the former
German Democratic Republic’s 6,000 inember Association of Visual Art-
ists recently fretted over the fate of painters in a new market system:
“We had no starving artists. Every painter and sculptor could live off his
or her art. Not all of them lavishly, of course, but comfortably.”®
Mounting expenses will force the current German government to make.
difficult cultural decisions. Questions of aesthetic worth of existing museums’
collections have also been raised. What happens, for example, to forty
years of GDR painting represented .in East Berlin’s National Gallery? Westem

construction throughout the Federal Republic is being squeezed. See “The Golden Age
of Museurn Building is Ending,” The Arnt Newspaper 2, no. 13 (December, 1991), in
which the author, Giulia Ajmone Marsan, wryly noted: “It could be argued that the
former West Germany with one museum [for] every 22,000 inhabitants . . . is at [a] satu-
ration point. One curator exclaimed: *What else do you want to build? There is a muse-
um for everything,” and the remark is not entirely flippant. Apart from the more usual
kinds of museums and galleries, there are ones for the office, photocopying, sewing
machines, and irons, cookerbooks, sugar, bread—not to mention the German community
from Bessarabia,” 6. -

87. Cf. Anke Middelmann, “Berlin Celebrates its 750th Anniversary,” Europe (July/
August, 1987): 37, 46 and Gerhard Weiss, “Panem et Circenses: Bedin's Anniversaries as
Political Happenings,” in Berfin, Culture and Metropolis, ed. Charles W. Haxthausen &
Heidrun Suhr {(Minneapolis, 1990}, 243-52.

88. Cf. Dieter Honisch's critical piece, “What is admired in Cologne may not be ac-
cepted in Munich,” ARTnews (October, 1978): 62-67, particularly 66.

89. Jolin Dornberg, “After the Wall,” AR Tnews {(May 1990): 160.
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critics and art historians had repeatedly dismissed these paintings as simply o
state-supported propaganda, though Peter Betthausen, the National G.al-_ ok
lery’s former director, maintained one cannot “consign the art and artists . -
of the GDR to the dustbin of history.”®® East Berlin’s National Gallery
and West Berlin's New National Gallery will once again focus attention |
on the multiple political meanings of art. In the postwar period, ‘both
museums attempted to represent the best of German and inteltna.tnon:a!_i
painting for the East and the West respectively. In a sense, it .is ironic .,

that postwar capitalism and communism chose. the same strategy to show-

barometer of political efficacy.” As a result of culeural chauvinism, Berlin -
became the home to 29 museums, though that number is being reduced
by almost half. Budget cuts of 11 percent and restmcturi.ng will result in
approximately 17 museums remaining and the elimination of over.l&')‘q
museum personnel in Berlin's eastern half*? . L

Thus the questions raised about the fate of the two Berlin Natlor};;
Galleries are not simply budgetary nor merely organizational. The ql-lem:i
represent recurring issues of aesthetic and historical self-representa;mn.:
After World War 11, the National Gallery’s directions in personnel, exhi
bition, and acquisition was heavily influenced by the military}occupatio.hv
forces, reflecting larger cultural questions, particularly. those of ae'sthenc‘
national identity. Material and social conditions are completgly different
in today's Berlin from the unimaginable devastatiop of 1945, Yiet, once;
again the museum’s role is relevant to a united German rept‘xbhc: Onclg«‘,- :
again, cultural continuities and aesthetic disjunctures are e.p‘lton}:ze.d.xpi.:_;,i
the National Gallery’s reorganization, acquisition, ind exhibition pohcnle.s.«'.z' Ty
Fortunately, its aesthetic future appears far brighter now than it did in
the dismal aftermath of 1945, K o I

GEORGE MASON UNIVERSITY ~:

90. 1bid., 162. See also David Galloway, “Report from East Berlin,” Art in Amenica 77 P
1989): 45-47. P
U‘:)Iil’ an?h))wzy, “The New Berlin,” Arf in America (Septémber 1991}: 98i., 101—:2. )
92. Ibid., 102. Galloway noted the over-employment of state personnel, reflecting the ’
former GDRs “no unemployment” policy: * . . . admitting visitors [to t}%e meseums] norma_lly ;
required three full-time employees:.one to sell a ticket, one to tear it in l}alf 3nd a thu:d:‘
to throw away the scrap that resulted.” See also, “A Count.cr-l.\efonnanon. Economist ..
325, no. 7789 (12 December 1992): 97, on museum reorganization. T
93. Several articles published after unification have presented sqmcwha‘t Col}ﬂlct‘mg opinions -,
regarding the future of Berlin as a regenerated art capital, wonfiermg if a new umteg]v_;
Berlin will recall the German capital's cultural apogee during the Weimnar Re:pubhc.~(;9r:‘tmst,'-E .
for example, the optimistic assesssment by Gail Schares and Judith Dobrzynski, C}ﬂ;{:
Berlin paint itself back into the art world?,” Business Wed:c (”IS July 1991): 137 thh(’_.
Richard Morais’s pessimistic piece, “Berlin's Fading Euphoria,” Forbes 148 (IQ.Octolz_e.rz‘ 3
1991): 127-29.
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are the most accessible to the consumer and in most instances the
same would apply to the Administrator. And if Section 205(e) is to
! schieve the purpose for which 1t was conceived, it must be utdxzed
lly.

Because Congress has required the state ‘court to take jurisdiction,

, cretionary or mandatory. . If we follow- Justice Holmes’ view
assumption of jurisdiction is discfetionary, there must be a valid
cuse for not assuming jurisdiction. It has been shown that thera jq
none. If the view that the statute is mandatory is adhered to,

- problem of validity of excuses is not pertment Under either view;

application of the Supremacy Clause of the Constitution would be
same.

. that the state court must assume jurisdiction in cases arising under

. Section 205(e) of the Act.
Amde VI of the Constztutum provides: :

This Constitution and the Laws of the United States which
"shall be made in Pursuance thereof . . . shall be the supremy
Law of the Land, and the Tudges in every State shall be bound
thereby, anythmg in the Constitution or lows of any State to thc
Contrary notwithstanding. (Emphasis supplied.)

The meaning of this is clear. If there is state law contr:iry to
federal law, state law must bow to the paramount federal authors
Apphed here, if the state does have objections to the federal la
based on conﬁxctmg principles, it cannot be heard to so object,’
the paramount law orders them to take jurisdigtion® This clau
in the Constitution was meant to insure paramountcy to the laws o

" the federal government when acting in its sphere. Our system was
not to break down as it did under thée Articles of Confederatxon,
cause of lack of power in the federal government.

The Emergency Price Control Act was passed in order to prevent
inflation. 1t is national in scope and in purpose. State courts cann
and must not obstruct this national objective. If state courts are not
‘open to the enforcement of these rights, the efficacy of the Act will’
restricted and curtailed*® There is no dispute but.that state courts

Hirpa A. Asia.

Fomsxan Funps AND PROPERTY CONTROL—THE POWERS AND
Durties oF THE ALIEN PROPERTY (CUSTODIAN *

Control of Forezgn ._Funds and Alien Property

The administrative machinery to wage economic war which has
: gone into operation since April 10, 1940, when Germany invaded
Norway and Denmark, is part.of the general scheme of total war.
. The machinery is made up of various agencies of the government,
including the United States Treasury Department, the Alien Property
Custodian, and the Board of Economic Warfare. Of these agencies
- the Treasury Department and the Alien Property Custodian are very
" closely related,. their combined work constxtutmg the entire field of
_foreign funds and property control.

Some discussion of the general scheme of freezing contml is neces~
{ sary to show the position of the Custodian in the scheme. Freezing
" control was instituted on April 10, 1940, by an Executive Order?
which froze the assets in the United States of nationals of Denmark
and Norway. This Executive Order was issued pursuant to section
: 5 (b) of the Trading with the enemy Act of 19172 The Order was
amended from time to time to include countries invaded by the Axis
powers,® and on December. 18, 1941, the First War Powers Act!
- was passed, amending section 5 (b) of the Trading with the enemy

20 See State v. Wells, 2 Hill 687, 692, (S. C. 1835): “I cannot understand the
argument that Congress may confer the jm-lsdxct:on, and yet the state courts may
refuse to exercise it. If the act of Congress may constitutionally and lawfully
confer the jurisdiction, the State courts may be compelled to entertain and ex-
ercise it. Such seems to have been the view of the framcrs of the act, and of the
Congress that enacted it. . . .”

See also, Barnett, The Delegation of Fedemt Jumdzmon to State Cour
Congress ( 1909) 43 Am. L. Rev. 852, at 859-860: “Further, this application
of the Constitution [Art. VI] proves too much, Logicolly, it would make the
furisdiction of the State courts not only lawful, but also compulsory.”- (cmphas;s employed apt language, in providing that the suits arising under the law might
supphed) McKnett v. St. Louxs Ry., 292 U S. 23, 54 Sup. Ct. 690, 7 od, . be ‘maintained in any court of competent jurisdiction’” .

1227 (1934). S ;Gxiateffu} acknowledgemén]t] is mage V\tf?Hmeess?jr §rcdenfck Kh Beulte% iof the

40 Booth v. Montgomery Ward & Co., 44 F Supp. 451, 455 (D. Neb 19‘42) - School of Jurisprudence, College o iliiam and Mary; for his helpful sug-
“This court is satisfied that the legislative purposep [of the FIE SAT ., . was gestions to the author in preparing this note.
to grant a broad jurisdiction for the enforcement of the obhgatmns unpos tEx. O. No. 8389, April 10, 1940, 5§ Fep. Rec. 1400 (1940).
under the act, and specifically to vest the plaintiff employee with the electi 340 Stat. 415 (1917), 50 U. S. C. §5 (1940).

- between available courts. The reasons for that course are manifest. It wa 8See (1943) 11 Geo. WasH. L. Rev. 240 for a discussion of the amendments

““and is obvious that, except in very rare group or class actions, the amount of . to the Order and a full treatment of the workmgs of freezing control under the
potential recovery under the act will be so small that the aggrieved employet Treasury Department, :

will be tempted to abandon the Wndxcatxon of his right ufless he may instituté 455 Stat, 838 (1941), 50 U. S. C. App. Supp. 1, § 601 et seq. (1941).

: mcdxate neighborhood, and w:thout burdensome and dxsproportmnate expense
both in money and in time. To that end, the court considers that the congress

his suit and prosecute it to eEect in a court of his own choice, within hig im=

and because the federal government is supreme in its sphere, it follows -
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Act. This Act broadened the powers of the President over foreign. comfort from property in the United States which was enemy owne i
owned property, and included the power to. vest such property, Congress was to determine the disposition of the property at the end
Under this Act any individual within the United States is subject to f the war. The Custodian had no power of final disposition of the
. the blocking provisions of the Freezing Control Order if he is withig': roperty except where a sale was necessary to its preservation. An
the definition of Unational,” that is, if he has.been domiciled in or was amendment to the Act® made the Custodian the common law trustee
a subject, citizen, or resident of a blocked country at any time on o  all property held by him -(other than money), and vested him
since the effective date of the Order, or is acting for the benefit of o th absolute ownership and management of the property, which
on behalf of any blocked country or national thereof. The Secretary: could be sold to American citizens. However, all money received by
of the Treasury has broad power to determine when an individual. Custodian from such sales was turned over to the Treasury to
is deemed to be a “national” within the meaning of the Order. The be held there for final disposition by Congress. Another amendment
devices used by the Axis powers to gain control of industry in thi o the Act' gave the Custodian power to seize all copyrights and
couniry by using {kmemcan citizens as nominal owners (“clodks™)" patents which he determined were enemy owned. This gave rise to
made the power given.to'the Secretary necessary. The Order in- the celebrated “Americanization” of valuable patents and copyrights
cludes any business enterprise .within.the United States controlled . ¥ the Custodian.™* . N : .
directly or ‘indirectly by blocked nationals of any blocked country. But the idea of use of property taken over by the Custodian, of
The system is in effect a freezing and licensing by the Secretary. The vhatever nature; is a new one in American handling of enemy prop-
residents in this country, by definition subject to the blocking pro- erty during wartime. The wording of section 5 (b) of the Trading
visions of the Order, who are considered loyal and not engaged in any : ith the enemy Act, as amended by the First War Powers Act of
attempt to harm the interests of this country are allowed to operate 1, and the legislative history of the amendment must be examined -
under license from the Secretary. Such persons are regarded as order to obtain a clear picture of the actual powers of the Custodian.
though they were not “nationals” of a foreign country.® e amendment authorizes the vesting-of property or. interests in
If the continuation of a business enterprise whose activities are perty owned by foreign countries and nationals of foreign coun- .
contrary to the security of the Western Hemisphere appears to th s, and states that “upon such terms and conditions as the President
Alien Property Custodian to be in the national interest, he is given’ y prescribe such interest or property shall-be held, used, ad-
 the-authority by Executive Order 9193,° issued pursuant to the First inistered, liguidated, sold or otherwise dealt with in the interest of
War Powers Act,” to vest such enterprise and continue to operate it.” for the benefit of the United States” (Emphasis supplied.) The
The broad powers delegated by the President to the Custodian under iscussions in the House and the Senate Reports at the time the First.
Executive Order 9193 will be discussed hereafter in detail. War Powers Act was passed are particularly illuminating : -
" Title III [of the First War Powers Act of 1941] deals with the
; Trading with the Enemy Act, the old Trading with the Enemy
Act, with certain additional powers giving the. President control
over communications with foreign nations, also giving the Presi-
dent the power to use property of the enemy that we may con-

Source of Power in the President to Control and Regulate Foreign’
Funds and Property o ’

The source of the Presidential power to exercise control and:
regulation of enemy property is found in section 5 (b) of the Trading :
. with the enemy Act of 1917, as amended by the First War Powers Act:
of 1941.* This section greatly expands the power which was veste
in the President during World War T and delegated by him to the*
Custodian. The original Act was based on the principle of seques-
tration of enemy property to prevent the enemy from gaining aid an

40 Stat. 460 (1918), 50°U. 8. C. App. §12 (1940).
40 Stat, 1021 (1918). .
United States v. Chemical Foundation, 272 U. S, 1, 47 Sup. Gt. 1, 71 L. ed.
(1926).. This case -involved a suit by the Government to set aside a
saction by which the Custodian sold patents seized by him, which were
enemy-owned, to Chemical Foundation, which was organized in 1919 to pur-
chase enemy-owned patents seized by the Custodian and .to hold the same in a
duciary capacity “for the Americanization of such industries as may be af-
“fected thereby, for the exclusion or elimination of alien interests hostile . . . to
said industries, and for the advancement of chemical and allied science and
industry in the United States.” The Foundation granted licenses to American
 Citizens to make use of and sell inventions covered by the patents. " The Court
theld that the disposition of the patents was within the authority of the Presi-
dent and the Custodian and that the salé was valid and according to law.

8 Administration of the Wartin‘fe Fiﬂancéﬂl Vand Property Controls of th »
ginited States Government, U.- S, Treasury Dept, Foreign Funds Contro
une, 2 : - :
¢ Ex. O, 9193, July 6, 1942, 7 Fep. Rec, 5205 (1942).
. :?‘;pra note 4. ' )
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' The cases ‘uphold an exercise of the war powers by Congress in a man-
mer. sufficient to reach the economic purposes of total war.*® - Some of
‘the cases even state generally that the war powers are not restricted
by the Fifth Amendment® The history of American activities in
wartime seems to’ lead to the conclusion that our policy -has been to
confiscate enemy property, not to sequestrate it.'* The property of
English citizens was confiscated during the Revolutionary War, and
this was upheld by the Supreme Court as a justifiable act by a sov-
eign.’® The general rule of international law is contrary to this
view. The authorities agree that enemy property may not be.con-
fiscated, though there is a division among them as to sequestration,
the majority believing that alien property found in a countrylé.t the
threak of war cannot be taken at all, and the minority standingffor a
i policy of sequestration during the period of the war.?° o
After the' War.of 1812 the Supreme Court held that while a court
could not condemn private property of an alien in the absence of
 legislative authority (which was lacking in the particular-case), ‘war
ves the sovereign a right to take persons and confiscate the pi'operty '
f enemies.* . Confiscation was practised during the Civil War and
upheld by the courts.” The policy of sequestration of enemy property
was a new one introduced by the Trading with the enemy Act of
;1917.3* The Act gave the President power to take over property of
enemies and their allies, and provided that citizens or friendly aliens

fiscate: In the Jast war the President could confiscate enemy
property but we were not able to use it to our own advantage,
. This bill gives him that additional power?? , :
" . . . There is another very important change in section 301 ..
from - the present Trading with the enemy Act. Under our
former law I think we still have power to seize enemy alien prop-
erty and under our present law of export control we have con-
siderable additional power over alien property, but this goes
" much further and gives the agents appointed by the Government
the power to seize any property . . . whether belonging to friend -
or enemy, and to put it into use. . . ...It gives us the right to °
utilize the property we take over. . . . This is 2 power that was -
not granted in 1917, when a similar bill was passed.*® -
~ ‘While existing law permits the Government to prevent trans-
actions,. it is now necessary for the Government to -be able'to
affirmatively compel the use and application of foreign property .
in a manner consistent with the interests of the United States.. ..
Section 301 would remedy. this situation. It gives the Presi- °
dent flexible powers, operating through such agency as he might -
. choose, to deal comprehensively with many problems that sur-
round alien property. or its ownership or control in the manner
most effective in each particular-case. In this respect, the bill -
avoids the rigidity and inflexibility which characterized the Alien -
- Property Custodian law enacted during the last war.**

- ‘While the Custodian is authorized by this important amendment to
‘use and expend money and property if his purpose is within the :
purview of section 5 (b) as amended, namely, in the interest of and
for the benefit of the United States, this does not mean the general
public interest and benefit, but the interest sought.to be promoted by
the statute in question. This seems to be a reasonable limitation upon
the term “national interest.”** o e '
. The constitutional source of the President’s power to control, regu~
late and seize foreign funds and enemy property is found in Article I,
section 8, clauses 3, § and 11 of the Constitution: -

* Miller v, United States, 11 Wall. 268 (U. S. 1870) ; Kirk v. Lynd
U. . 315, 1 Sup, Ct. 296, 27 L. ed. 193 (1882)  Cummings v Do rep S, 106
00U S 115, 57 Sup C. 399,81 L, od, 545 ) ggyymmings v. Deutsche Bauk,
iller v. United States, supra note 16 at 304, 305; i : )

ank, supro note 16 at 120. But see Ex parte Minig:fx:ftim{frﬁl.vznfé’éf%
: S. 1866); United States v. Russell, 13 Wall. 623, 627 (U. S. 1871);
United States-v. Cohen Grocery Co,, 255 U. S. 81, 88, 41 Sup. Ct, 208, 65-1.. ed.
16 (1921) ; Home Bldg, & Loan Ass'n v. Blaisdell, 290 U, S. 398, 426, 54 Sup.
. Ct. 231, 78 L. cd. 413 (1934). It has been held that friendly aliens are entitled
A ?ésthe protection of the due process clause. Wong v. United States, 163 U. S.
* The Congress shall have Power . . .. .Sl6 gups Ct. 977, 41 L. ed. 140 (1896) ; Russian Fleet v. United States, 282
2 T Nati -'S.481,'51 Sup. Ct. 229, 75 L. ed 473 (1931) ; United States v. Pk 315

To regulate Commerce with foreign Nations, .- . . S, 203, 228,-62 Sup. Ct. 552, 86 L. ed. 796 (1942). No discu;sion is at-

To coin Money, regulate the Value thereof, and of foreign empted: hefe as to the right of citizens to compensation under i
Coin, . . . . Amendment if their property is taken by the Custodian Though 5:111112 2;::

To declare War, grant Letters of Marque and Reprisal, and have stated that where the Fifth Amendment and the war powers confict, the

) 4 war power should be paramount, Deutsch-Australische v. i

- make Rules concerning Captures on Land and Water; .- - 5. 450 (1924), app. dis. 277 U. S. 610, 48 Sup. Ct. 432, 72 1. w1015 (1o2s -
. . — dt would certainly seem that as to citizens and friendly aliens, the restrictiom;
- " an& &eqmremmtsl of the Fifth Aniendment cannot be suspended. i -
.18 GATHINGS, INTERNATIONAL LAw' AND AM . i
§ v {1040 : ERICAN Tmmﬁn'g OI.'n Auzx‘
3® Ware v. Hylton, 3 Dall. 199, 226 (U. S, 1796).
0 GATHINGS, op. ¢it, supra, at 14, ) - .
:: ﬁ(?lwrx v.(}lnit«(eidSStates, 8 Cranch 110, 122 (U. S. 1814). o
iller v. United States, supra note 16; Y. . Uni 1 .

, 24 L. ed. 992. (1877). oung v. United States; 97 U. 8.
2840 Stat. 411- (1917), 50 U, S, C. App. (1941).

. 1287 Cone. Rec. 10115 (Dec. 16, 1941). -
1287 Cong. Rec. 10120 {Dec, 16, 1941).
14 S, Reer. 911, 77th Cong., p. 2 (1941). ) : T
18 C'f. Texas v. United States, 292 U. 8. 522, 531, 54 Sup. Ct. 819, 78 L. ed:

1402 (1934), where the Supreme Court construed “public interest,” as used “}

the Interstate Commerce Act, as meaning public interest relating to adequacy ©

transportation service as stated in the Act. . i
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the Sec}'emry of the Treasury®® On March 11, 1942, the President by
ixecutive Order 9095 delegated to the Alien Property Custodian all
powers under 3 (a) and 5 (b) except those delegated prior to Febru-
ary 12, 1942, and specifically revoked his delegation of February 12
1942, t? the Treasury, Executive Order 9193 of July 9, 1942 amendec{
Executive Order 9095 and set forth the powers an:i duti,es of the
Custodiarf in detail. This Order authorizes the Custodian to take
such action as he deems necessary in the national interest, including

. the power to direct,” manage, .supervise, control or vest,” with
Tespect to business enterprises within the United States or p;operty
owned by a national of an enemy country, the cash or ~sec:urities of
such busmgss enterprises where the same is necessary to the conduct
of ‘the busx?ess enterprise, patents, etc., of foreign countries. or in -
which a national of a foreign.country has an-interest, ships or vessels
of f.orelgn countries or their nationals, and property or interest in
judicial administration -in favor of an enemy country or national
the{*eof. The Order. excludes cash, bullion, mone&s, currencies, de-
pos.lts, credits, credit instruments, foreign exchange and secur,ities
which are within the province of the Secretary of the Treasury except,
o the extent that any one of the aforementioned catégories sh’ould be
lecessary for the “maintenance or safeguarding of other property be-
 longing to the same designated enemy country or the same national
hereof z{nd subject to vesting pursuarit to section 2 hereof.” The real .
ne of division between the duties of the Custodian and the Secreta
the p{actical one of whether the assets seized by the United Stétz
re passive as;ets—cash, moneys, etc—or active business enterprises
ﬁfep%t;;isd v»éll;ct};:gn be put to use in the service of< the war effort of

whose property was taken could recover it in administrative or court,
proceedings. The Act was held constitutional.®* A recent case®® has -

held that Section 9 of the old Act, giving an independent judicial
" remedy to those wronged by any act of the Custodian, is still in effect, ;
since if it were not the Act would not be constitutional. One writer :
 has expressed the view that the old Act as amended was confiscatory, "

" and that the sale of patents by the Custodian to the Chemical Founda
tion, upheld by the Supreme Court,*® was really a species of confisca-
tion, : :

The Del?gatz'on of Power by the President to the Custodian

The old Office of Alien Property Custodian was abolished by Ex-
~ ecutive Order 6694 of May 1, 1934, and its powers and duties trans
- ferred to the Office of the Attorney General. The Settlement of War

Claims Act of 1928 %" had provided a machinery for claims growing
. out of World War I, but in 1934 Congress passed a joint resolution **.

to the effect that as long as Germany was in default of her war debt,

all payments under this Act were suspended. This Act was upheld

as conhstitutional.?* The payments are still suspended, leaving a large .

_fund in the Treasury. On February 12, 1942, all the powers of the

President ‘under sections 3 (a) and 5 (b) of the old Trading with -

the enemy Act and the new Act were delegated by the President to

. ~2¢Central Union Trust Co. v.-Garvan, 254 U. S. 554, 41 Sup, Ct. 214, 65 L. |
ed. 403 (1920); Stoehr v. Wallace, 255 U. S, 239, 41 Sup. Ct. 293, 65 L. ¢d.
.~ 604 (1921). ) ,
- 28 Draeger Shipping -Co. v. Crowley, 11 11, S. Law Week 2626 (5. D. N. Y.
1943). Here the Custodian took stock of Draeger, an American citizen, and 3.,
" domestic corporation, after making a finding that the property was held for the :
benefit of a Germdn corporation, and that the stock represented ownership of 2
business enterprise which was a national of a designated ememy country. This
was denied by Draeger, who filed a motion for an order directing the Custodian :
to hold the property in his custody until final judgment. . The suit was filed:
. under’ Section 9 {a) of the old Trading with the enemy Act, giving any perso
not an enemy or afly of enemy a right to file suit to establish his right to prop
erty seized by the Custodian,” The Custodian contended that Section 9 {a)
not apply to action taken with respect to property of a foreign national unde!
Section 5 {b) of the Act, as amended. The court held that the plaintiff- was
entitled to maintain the suit, despite the fact that Executive Order 919
(supra note 6) provided that any determination by the Custodian that an

) The Operations of the Office of the Alien Property. 'Cu‘stodian‘

;- The Office of Alien Property Custodian is divided into the follow-
Ing bra.ngh_es: Investigation and Research, General Counse] Prop-
erty pzvqszqn; Business Operations, Division of Liquidatic;n and
Division of Administration of Patents, Copyrights and Traden’larks

property or interest of any foreign country or national thereof is the property i .

or interest of a designated enemy country or national thereof, is to be’gnal and : C?ncemmg property to be vested, based upon reports which we

conclusive. The court stated that Section 9 (a) is applicable to action takes filed with the Secretary of the Treasu’ry as to foreign holdi dre
; : Iy as ings under

under Section 5 (b) as amended, and that if no right were given to a citizen 10
establis}l; in courtr";lhatf pr?pexjty taken by the Ctt:sto;ﬁan s mét c;;.ttmeg ufc; :1?; 1940 " i ,
roll a national of a foreign or enemy country, a serious doubt w : X i - . . .
;sot:d the constitutionality of the Act. Y Y - report is made to_ the Executive Comxmttee which decides
28 Zoliman, The Return of Property by The Alien Property Custodion (1923 :
21 Micr. L. Rev. 277, : : S
2745 Stat. 254 (1928).
| 2848 Stat, 1267 (1934). 7
28 Cummings v. Deutsche Bank, supra note 16,

Toperty, a Yesting Order is drawn, describing the business or prop-
and listing the names of the owners, the natures of the interests

307 Feo, Rec. 1409 (1942).
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property of enemies and allies of enemi¢s. The First War Powers
Act of 1941, amending section 5 (b) of the old Act, gives the power
take the property or interest of amy foreign country or national
thereof. - This extends the power to all aliens. The original Act
contained explicit definitions of “enemies” and “allies of enemies,” 28
d the courts defined the terms in a number of cases decided under
that Act.® _Executive Orders 8389 and 9193, of April 10, 1940, and
ly 9, 1942, respectively, set forth a definition of the term “national”
which is extremely broad in effect,’? Do : ‘
The foregoing discussion of the powers and duties of the Custodian -
s emphasized the relevant executive orders and The First War
wers Act of 1941, bit a full consideration of the Trading with the
eniy Act of 1917 was not feasible because it is impossible to deter-
mine what parts of the statute are, or are not, still in effect. This
nfusion is a matter which should be of grave concern to the Legis-
lature. Congress, by Joint Resolution of March 3, 1921,% expressly

etc. -The Division which will administer the property is nofified of the
Order, which is then published in the Federal Register. Notice is :
then given to owners or persons having custody or control of the
property. If the property involved is real property, the Order is
filed with the recording offices set up in the particular state involved
The same procedure is followed in vesting patents or copyrights
The property under judicial administration or in litigation is handled *
in one of two ways. The Custodian can vest the interest of the alien
or can substitute for him in the court proceedings.®* If as a result of
the action or proceedings, the alien obtains money or property, this
is paid over to the frozen accounts held by the Treasury Department

Administrative machinery has been set up for persons adversely
affected by a Vesting: Order. After the Order hgs issued, any such
person has one year in which to file a claim, which is heard by the
Vested Property Claims Comimittee. The Committee will order ‘the
return of the property if it has been vested by mistake. The First
War Powers Act of 1941 ¥ makes no provision for appeal from an
adverse decision by the Committee. However, the recent case of
Draeger Shipping Co. v. Crowley® holds that Section 9 (a) of the
old Trading with the enemy Act, providing a- remedy for a persont
not an énemy nor an ally of enemy claiming a right in property sgzzed

by the Custodian, is still in effect ines: ec. 5 E. “The term ‘national’ shall include,

If the property vested by the Custodian is in the form of a business TG Any peron wh raonal shall include, o a subject, citisen or resi.
enterprise, the Business Operations Division takes over and .operates ’g)exel?f a foreign country at any time on or since the effective date of this
it 50 as to expedite the war effort, If liquidation of the b-u sme's S & ' (ii)'Any partnership, association, corporation or other organizatioﬁ:

- pears advisable, the Liquidation Division disposes of it by publlc- sglc . d‘ganized under the laws of, or which on or since the effective date of this
%~ N " . . . he business rder had or has had its principal place of business in such foreign country,
with a notice giving any American citizen the right to buy t . ) Jor which on or since such effective date was or has been controlled by, or
or equipment. However, the Custodian may accomplish. this by pri- & substantial part of the stock, shares, bonds, debentures, notes, drafts or

S . s Real estate 2y, other securities or obligations of which, was or has been owned or con-

vate sale if it is in the best interests of the United States. | 2 ated trolled by, directly or indirectly, such foreign country and/or one or more
may be held and administered by the Property Division, Unliquidated ‘nationals thereof as herein defined, ,
stocks, bonds and securities are deposited in the Federal Reserve
Bank of New. York to be held for the Custodian. Personal prqpc“)’&,b

can be stored under bond, and patents and copyrights have beefl

% Supra note 23, sec. 2. . ‘ o :

® Behn, Mayer & Co. v. Miller, 266 U. 5. 457, 45 Sup. Ct.' 165, 69 L. od. 374

925) ; Hamburg-American Co. v. United States, 277 U, S. 138, 48 Sup. Ct.

70,772 L. ed. 822 (1928) (status.of domestic . corporations whose stock is

owned in.whole or part by enemies); see (1942) 20 Tex. L. Rev. 746 for an
pn&nx: comment on the meaning of “enemy” under the Trading with the

emy Act. : -

(iii) Any person to the extent that such person is, or has been, since
‘such effective date, acting or purporting to act directly or indirectly for the
benefit or on behalf 'of any national or such foreign country, and
3 (iv) Any other person who there is reasonable cause to believe is a
natxona;]l‘ as hcx:ein 'deﬁFCd}{, I %x O.hz8389, Stupra note lgc:is angendcd. 5 f
icensed to Americans. ‘ ) . .« » » the term ‘national’ shall have t meaning prescri in Section 5 o
- Foreign Funds and Property-Contrd i gty o 85 as ameyded, ovided, houcver that persons ot
- oreign Funds o roperty. t designated enemy countries (even though they may within enemy-
Persons A,ﬁ ected ,by g A perty to the pied countric:l or atlitca?‘l_shal;not be d(c:emegid to b; nationals of(a) designatgg
tori ing with the enem ct3* gave power . 3y country unless the Alien Property Custodian determines: (i) that su
Tl}e orlglna:l Trading h é odi g2 ' tike over th :1%on is controlled by or acting for or on behalf of (including cloaks for) a
President, which was delegated to the Custodian, to o dey s%ngat'Cd enemy countrybgr a pfers;ox(zi within such country; or (ii) that such
— - where b 15 a citizen or subject of a designated enemy country and within an
vl e i e prep o i ottty g i 3 R St o s g n e e, St o
1 . i . i
capacity for a resident of France in spite of the fact that the property in¥ ey country. eq 7 Ex. O 918;' supra note 6. See also, Draeger Shipping
had gpt been vesaed by the Custodian. : . %ﬂx: Clrow!ey, supre note 25, for a discussion of “enemy,” “ally of enemy” and
32 Supra note 4. : onal.” o : .
» guga n&te 2235. w41 Stat. 1359 (1921).
upra note 23, -
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excepted the Trading with the enemy Act from the operation of the stering the Wagner Act and the War Labor Board carrying out an
i resolution, which stated that the provisions of acts which were con- - Executive Order in time of emergency, that there respective decisions .

' 1 o tingent upon the duration of the war were to be construed as though - disclose broad distinctions in policies and principles,
; - the war had ended. However, many of the sections of the old:Act?® "A comparison of those decisions of the National Labor Relations

contain the clause “during the presemt war” (emphasis supplied),
which seems to indicate that these sections cannot possibly be in effect
at the present time. Since the beginning of World War II, the courts:
have construed various sections of the old Act, treating them as though
still in effect.** No case has been found where the court has construed
one of the “during the present war” clauses, and presumably the
' - holding in such case would be that the provision could not be in
: ’ . effect during this war. It would be far better for Congress to clarify
1 ' the situation by proper legislation, because of the importance of the
" property rights involved in the taking over of alien property.

- : MAry M. DEwEy.

‘Board, which hold the employer guilty of unfair labor practices, with
those of the War Labor Board, which rule against the employer, dem-
_onstrates that the doctrines applied by the two Boards to strike situa-
ons differ in many respects.

The National Labor Relations Board, carrying out the policies of
the National Labor Relations Act, has continued to uphold the right
of the worker to self-organization’ and collective bargaining at a time
when organized labor, in the national interest; has voluntarily given
up the right to strike.? Under Section 8 (3) of the Wagner Act, any
discrimination in regard to hire or tenure of employment or terms or .
conditions of employment, for the purpose of encouraging or discour- .
aging membership in a labor organization, is an unfair labor practice,
except in the case of valid closed-shop contracts. Among the circum-
stances which have supported charges of discrimination are:

» Strikers may not.be discriminated against in regard to reinstate-
ment because o their .union activity. Delegation to a company-
dominated union of authority to determine who should be recalled after
L strike has been held to reveal an intention to discriminate,® and in
: the absence of a_valid closed-shop contract, the employer is not pro-
ected from a finding of unfair labor practices by a plea that the dis--
rimination resulted from the threat of a strike or other economic
. pressure by a rival union.¢ ) C e

» Where-a strike is caused by unfair labor practices of an employer,
. the employer has been ordered to reinstate the strikers, dismissing, if
lecessary, persons hired since the strike to replace strikers. Striking’
,employees, upon making an unconditional offer to return to work,
cquire a right to available jobs which, for the purpose of eligibility
0 vote in National Relations Labor Board elections, is superior to
right of new employees hired after the strikers’ offer. This rule

.HAN’DLING WARTIME STRIKES: NATIONAL LABOR RELATIONS
Boarp AND WAR LABOR BoARD CoMPARED

Two divergent trends in methods of handling strikes and strikers
have developed since the War Labor Board was set up to handle labor
disputes arising in vital war industries. The National Labor Rela-
tions Board applies its usual strike doctrines during the war period
because in wartime as in peacetime, it is the duty of that Board to |
\prevent unfair labor practices. - The War Labor Board, on the 'other ‘
hand, applies such principles as will effectively settle the particular
dispute in a specific case.* Perhaps it is because these two Boards are
foreign in their purposes, the National Labor Relations Board admin

‘ 80 Sec, 3 (d), 40 Stat. 412 (1917), 50 U. S. C. App. § 3 (d) (1940) ; Sec. 11
Lo 40 Stsat. 422((1)917), 50 U. S. C. App. § 11 (1940) ; Sec. 13, 40 Stat, 424 (1917)
; . - 50 U. S. C. App. § 13 (1940); Sec. 14, 40 Stat. 424 (1917), 50 U. S. C. App
i ’ o B e Co » 510, 62 Sup. Ct. 375, 86 L. ed. 357 (1962)
i 40°Ex parte Colonna, 314 U. S. 510, up. Ct. 5 . ed.
: ‘Secs. 2 (b) and 7 (b): Ex parte Kawato, 63 Sup. Ct. 115, 87 L. ed. 94 (Adv
! Op.) (1942), Secs. 2 and 7; Draeger Shipping Co. v. Crowley, supre nqte
Sec. 9 (a). : ) o
1 A recent décision of the War Labor Board eEec}ively illustrates’thls dis-
tinction. The union had called a strike in protest against the employer’s alleg
anti-union acts. The employer filled most of the stx"xkers’ plac_:es with ne
employees. The union asked that the strikers be reinstated with back pay
The War Labor Board pointed out to the parties that it has no authority :d
make findings of unfair labor practices or to prescribe remedies predicatt
thereon, but in order to preserve the status quo until the National Latt)}.;e
Relations Board determined the question, the War Labor Board ruled thatw
company should offer reinstatement to the strikers with back pay. The 2;
se

? The declaration in the Wagner Act (49 Stat. 449, 29 U. S. C. § 151 et seq.
(1940)) that “Nothing in this Act shall be construed so as to interfere with or
impede or diminish in any way the right to strike” amounts to an “express”
prohibition against discharge of employees for participating in “strikes,” even
if the “strikes” are conducted .on an employer's property during working hours. .
In re Cudahy Packing Co., 29'N. L. R. B. 837, 8 LRR MaN. 10, (1941). :
e President “accepted” a pledge of no strikes or lockouts and an agree-
tent that a War Labor Board should be set up by the President to handle all
disputes (9 LRR 393). ’

; ;‘{f)re Shenandoah-Dives Mining Co., 36 N. L. R. B, 1153, 9 LRR Man. 127

Labor Board will settle the dispute at hand but cannot determine questions
law arising under the Wagner Act. In re Montag Bros., Ing., W L. B. Ca

- No. 799, 11 LRR 780, Feb. 5, 1943. :

In« In re Greer Steel Co., 38 N. L. R. B. 65, 9 LRR Maw. 268 (1942). Also

re Box‘g-Wagner Corp,, 38 N. L. R: B. 866, 9 LRR Max, 305-(1942).
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By JouN DoNALDSON
Writfen June 27, 1940

HE foreign trade of the United
States during the last two decades,
and particularly since 1931, has been
carried on in the midst of unprecedented
alterations in the international monetary
situation and even in concepts concern-
ing it. ‘These changes cannot be recited,
much less explored, here,* but a few of
the high lights may be briefly recalled.
According to classical theory, gold

was “the” balancing agent in maintain-

ing international economic equilibrium,
and this theory provided the fundamen-
tal justification of the international gold
standard. Later writers suggested that
the equilibrium would be maintained in
the absence of gold flows, through the
impact of commodity flows upon price
structures, or even through shifts in
international demand. Other students
of money have gone further, and have
looked upon the rigid gold standard as
at best providing international stability
at the expense of national economic
autonorny. They have therefore con-
demned it as one which permits in-
ternational transmission of economic
shock, and have argued for flexible
exchanges, managed by means of stabi-
lization operations.? Meanwhile, ob-
servers have spoken of the progressive
demonetization of gold in recent mone-
tary history, and while this process is

1 Many of the fundamental changes are ob-

jectively” analyzed, and references to primary
and secondary sources are given, in John
Donaldson, The Dollar: A Study of the
“New” National and Internationsl Monetary
System, New York: Oxford University Press,
15937, '

2 See, e.g.: Gustav Cassel, The Downfall of
the Gold Standard, Oxford Press, 1936; J. M.
Keynes, The General Theory of Employment,
Interest and Money, New York, 1936; Charles
R. Whittlesey, International Monetary Issues,

- anar

-exports. This notion has

<.« ForEIGN EXCHANGE

hthed her :exchange equalization
account to provide for. flexibly man-

- aged, rather than rigid, stabilization.
;:I\tvwas,essentially this system of ex-
- change stabiligation that we adopted
. after our devaluation of 1933, and that
- : became the basis, along co-operative
lines, for the Tripartite Accord of 1936,
- among the United States, Great Britain,
: and:;France; -joined also by the several
-- other. members of the erstwhile gold
bloc.: In contrast with this stabilization
:+0f -exchange intervention, the di-
ationing type of exchange con-
was: adopted by many countries,
with: significant variations in Germany
and - Russi; . From these in turn arose
] iner:'of “special exchange agree-
ments, soine of them creating essentially
a; barter erggit;}e.»“Meanwhile the two
last-named "“System's “have tended to
merge,. especially since the beginning of
th esent . war; for example, Great
: Britain. had entered into exchange deals
. thh -exchange-control countries, and’
. since the war began has maintained, an
-+ “official” rate for certain transactions.®
Under the impetus of war, . exchange
: control marches on, and in the end may
: becog;qmalmost- everywhere complete,
: .It«. ‘goes. without saying that these
:sh_x;f,gng--concepts and these rapid trans-
 forinations in the international mone-
itary.. structure have greatly affected
4 Ametica’s foreign trade and other inter-
; national . transactions and have helped
- to;condition .our own foreign-exchange
and-gold- policy.
,While others are retained. For example, Eng-
land*abandoned tedeemability and also & fixed
go}gbcontent.’ In 1933 the United States
abandoned ‘the former but not the latter,

"o

.%8ee Paul’ Einzig; Exchange Control, Lop-

far from complete, thé' phrase g
nificant. Also to be noted- is the re-
cently widespread belief that external:
currency depreciation; stimulates:, gooc

limitations in both theory and practice;
but it has-undoubtedly: accounted.fo
a certain amou '
tive depreciation,”.
fare.” An importan
nection, as I have point
was for_some..time: al
overlooked, . namel

items, -such as capita
ance of international payments

. monetary. : experi
since the first World War, has;bee,
most kaleidoscopic. In'the.m:
etary disturbances. of .the, 1920’s, :on
our own currency remained as.before.
Gradually other principal countries sta-
bilized theirs, some at old par, fnost of .-

International  mon

them at devalued:levels.:: In this;
re-establishment of the. old: syste
new feature was added; namel
gold-exchange , standard, .. whic
country could :count;
foreign-exchange holdings.an
on gold countries, ;This’
‘be an_element of weakness'i
emergency;. for example,..it/fa
the rapid run on London
that year..the world+.finah¢
forced -England” “off::gol i
‘other countries followed:*« I

8 This question is critical_l&}ah uctive
examined in §; E. Har;-is,«:E:;chb_fsggnggr
tion, Harvard Press, 1936, and in John
-aldson, op, cit. RTIRI

44“0f gold” and*"on-
terms, as the gold standard -has-séveral-edsen
3T Fodbvimact pamen .:\Gy‘rhgr,h’mn_\",‘},}é, di!{t“{l‘déd :

don: Macmillan Co., 1934,

- ral Reserve Bulletin, April 1940, pp.
;T Balogh, in “Foreign Exchange’ argfi
‘ Trade Policy,” The Ectonomic J ournal,
ol.-L, No. 197, March 1940, pp. 126, pro-
poses a.still more elaborate system of exchange
restrictions for Great Britain,

- $20.67 per ounce to $34.45 on
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AuMEricAN EXCHANGE AND
Gorp Povrrcy

In .the modern period, until 1933,
Amenc.an monetary policy underwent
no major change. While other curren-
cies tumbled through a variety of post-
war and postdepression experiences, the
dollar remained fully on gold at old par.
But the bank crisis here in March 1933
led to a series of proclamations and laws
the essential features of which wete:
(1) internal banking and other meas-
ures looking toward liberalization of
credit and general “reflation,” with the
1.926 price level as, -roughly, the objec-
tive; (2) cessation of redeemability and
free coinage; (3) temporary exchange
control; (4) ultimate devaluation 3 (5)
taking over of gold and control of
international gold movements, and
heavy subsequent gold purchases from
abroad by the Government ; (6) re-
fusal to join in any rigid international
§tabilization (at the London conference
1n the summer of 1933); (7) setting up
of the (flexible) stabilization fund; and
_(8) ultimate international co-operation
in such stabilization. :

Z?e Jacto devaluation was attempted,
beginning in the fall of 1933, on the
theory that by increasing the price paid
for gold the internal depreciation of the
dollar (general commodity price rise)
could be effected. The price of gold
‘Was progressively increased from the old
January
16, 1934, and to $35.00 per ounce on
January 31, 1934, on which date de fure
devaluation was decreed by reducing
the nominal gold content of the dollar
(at a corresponding figure) to 59.06 per
cent of its former amount, a devaluation
of approximately 40 per cent. Meas.
ures were also taken regarding silver,
but, though significant, they have not
formed a major part of the new mone-
tary policy as such, K
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Subsequent high lights may be
summed up as follows: (1) »1ntern§1
central banking policies generally in
keeping with the new monetary -and
gold policy; (2) a fear for a Whll(? that
the new policies would not sufficiently
expand credit and prices; (3) a fear,
later, that the large inflows of gold
might produce such inﬁatior;ary effects
excessively, and a consequent ‘“‘gold
sterilization” measure adopted in De-
cember 1936 but abandonmed in April
1938 (after the 1937 depres:,s‘ion).; ?
(4) possible informal co-operation with _
the British Exchange Equalization Ac-
count; (5) official entry, in September
1936, into the Tripartite Accord for

. co-operation with Great Britain and-

France and shortly thereafter with the:
other former gold-bloc countries (Bel-
gium, Switzerland, and the Nether-
lands) which joined in; this arrange-
ment, however, being on a day-to-day
basis. : ‘
_To the outbreak of the present Euro-
péan war and even to this writing (June
1940), no other major, formal change
has been made in our money and gold
policy. Other foreign economic poli-

cies, such as the trade-agreements pro--

" gram, the no-qedits-to-belliger_ents as-
pect of the neutrality legislation, and
the control of funds of governments and
nationals of invaded countries to pre-
vent their expropriation by. the invader
(spring 1940),® have a bearing upon the
problem at hand, but are beyond the
scope of this article.

7 The experiment had proved somev:vhat
costly. But the desterilized gold was shifted
to the Federal Reserve System, and increased
the deposits of the Federal Government and
later the reserves of member banks, .

8 Note, June 7, 1940: Itis reported.that be-
ginning today no securities can be imported
from any country unless examined by a Fed-
eral Reserve bank, but that if they are fotzrfd
not to be from invaded countries, they will
be released; otherwise they Wﬁl be. fr?zen, as

- sults, although the credit’ bq‘f.ég_zlg-igag ed
‘to such a.point:that-it- has provided

" 1933, fluctuated differéntl

~’long story short,-o

V-

turn;have :a-relationship to our mone-
taryiand gold: policy.

: ->THE ‘GoLd ProBLEM

. Obyiously, not the whole of the prob-
emzhere discussed - is simply a gold
- problem; but- much of it turns on gold,

nd, to' this we may give attention.

- The central facts regarding gold may
e recapitulated. Estimated world gold
“production 1° roge rapidly from $672,-
:000,000-in 1929 to $1,390,000,000 in
,-1939;;gr_a_e,,pf -the areas of greatest in-
crease "(especially to 1936) being the
:Soviet -Union, -with other very substan-
tial increases in the United States, Can-
'ada,g}Austra}ia, and Latin America. The
crease in. South-Africa and Rhodesia
oportionately somewhat less great,
-.and . British ownership of
in -some of these countries is to
ted in passing. - Widespread cur-
evaluations  have strongly influ-
le rise in output. It is also esti-
. Such. production increase,
with* Asiatic ‘and other dis-

both internal and external...#Internally;
even with-the:aid-of: vastspublicispend
ing and other: méasures, \;th'e} pgwtm_ong;-
tary policy did.not:bring..expected

constant danger of enormous inflation
“if the dam should ever break.) -
Externally,  the-dollar, afterJanuary

M N o )Ao

different foreign. currencies;.-in%.som
cases to ‘the extent-of-the devaluation
or more; 'in" some:case§ e
gard to our i:foréig‘;ff

creased substantiall e
“but so did our goods:imports

the currency devaluations, brought the
otal .value of the world monetary gold
tock:from about twelve billion dollars
1 1929 to about.twenty-nine billions at
the end of 1939. Net United States
0ld -imports aggregated about ten bil-

yearly details, t‘heieﬂ"-'_‘v'vas‘:{z_pfx: unpreéce
dented inflow of bothigold -and- capital::
from 1934 to 1939 inclusive® Space .
does not permit analysis of- the nature
of the capital inflow. One-point; how-:
ever, must be made! " While sitel
in the balance of payments-miy- influ-
ence every other;*and : one- fust -use
caution in séeking °
" among ' theni;*there’
" these gold and- capital
been closely -associat
" s For figures on all th
of Cominerce,. Fh
Payments of the Kz
Taylor,: yearly;
national Payments

: bout-60 per cent of the world total.1*

Ligures based .partly on those given in
deral, Reserve Bulletin, March 1940, p, 253,

Some Testimates in “June 1940, using a
what” smaller world total, indicate a
nited’ States. stork nf mare tham aimmc.n

3 PRI
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Some main proposals

The problem thus created has been
almost endlessly discussed and alterna-
tive solutions debated in recent years
and months? A few high lights of the
greatly varying views and proposals
may be sketched here.. Some of the
main proposals, not all mutually ex-
clusive, are these: (1) that the present
policy be continued ; (2) that the pres-
ent linkage of gold and the dollar he
continued but that we return to a full
gold standard, by denationalizing gold
and restoring redeemability, thus put-
ting gold back into circulation, and by
permitting free private imports and ex-
ports of gold; (3) that we (ie. the Gov-
ernment) completely  discontinue buy-
ing gold; (4) that we substantially
reduce the price we pay for gold, from
$35.00 per ounce to some lower figure,
perhaps the original $20.67; (3) that
we increase the dollar price of gold, say-
to $41.34; (6) that we impose tariff
duties on gold imports, perhaps on a
graduated scale, and grant compensa-
tory bounties on gold exports, thus es-

tablishing a dual gold price, domestic:
and foreign; (7) that we hold our gold
and after the war use it for foreign loans
to rehabilitate the world; (8) that we
bold it and (blending economic and
other purposes) after the war buy up
all remaining armaments in other coun-
tries, with a view to preventing future
wars,

On the internal side, argument for ex-
isting policy either denies the danger of
an unprecedented inflation or affirms the

“sufficiency of existing devices (especially

that of further increasing member bank
Teserve requirements in order to reduce

billion dollars, or 70 per cent of world stock.
There are also some important quantities of
gold here earmarked for foreign account, but

" these are not imports unless and until they

are released,

va ~ .
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present €Xcess reserves). Adverse crit-
ics regard the danger as real, and. assert
that not only the older devices (of dis-
count control and open market opera-
tions) but also the new reserve require-
ment authority is inadequate to stop the
inflation if it begins. But the external

“aspect, the chief concern of this discus-

sion, is more complicated. -

Derense or ExistiNg Goip Poricy

The official defense of the external
policy contends that the gold inflow ?as
occurred largely because of the capn}al
inflow and partly because of an active
trade balance (as in 1938), and cites
the well-known flight from unfavorable
conditions abroad as the chief reason for
the capital flow. It also, however, -em-

. phasizes the belief that recovery and

stability here also count, and that these
alleged conditions are proved by that
inflow. In supporting the $35 price per
ounce it asserts that within narrow lim-
its (and translated of course into for-
eign currencies at current exchan.ge
rates), substantially this same price
prevails in other countries, and that
slight variations in the prlce.of gqld
would still occur if our official price
were reduced to $10 or increased to $69.
Getting to the heart of the matter, it
further deals with the question whet}ggr
“gold comes to the United $tates in
large - amounts because we give more
goods and services for a do%lar (or its
monetary equivalent in foreign curten;
cies) than does any other country.’
With some qualification it asserts that
this is not the case, and endeavors to
prove the point by claiming:

Were it true that an olnce of gold had a

" significantly higher purchasing power over
American internationally traded goods than

over foreign goods, indirect but definite

evidence would be revealed in our trade

figures. Our export excess would have so

incvoncad . cines 1033 that either we wanid

" out co-operative support :from

. ountries which already have a good
deal;"and:’not” to -the countries which
most/need-it: ; ‘Incidentally, it is added,

* gold“production is important to a num-

‘of countties, and a stoppage of or
price« reduction"in ‘our buying would
greatly lessen their prosperity and in-
directly. ourd;; because, they could then

.buy:less of our merchandise exports. It

is7admitted that the gold drain from

other ¢ountfies is unfortunate for them

- and"thus indirectly for us, but, it is

- said, ‘this cannot be helped. The official
arguments seldom mention the fact that

¢ a‘reduction in- our gold price to its for-

mer level would wipe out the large

: “bookkeeping” profit our Government

 madewhen it devalued the dollar*® ~

.. +As-for the position in which we are

¢ placed*by "possessing great amounts of

gold; it is admitted that these quantities
are:far miore.than enough for internal
putposes; but- the assertion has been
nétedrthat this can be controlled; these
tocks 7dte -probably more than enough

““settling  international balances,

~is the ‘more important function,

1tthiis excess, it is said, need not cause
much-concern. At a time of great inter-
national disturbances, the excess of gold
provides-protection against any “run on

e "United - States.” (A significant

“Nor'ate we in danger of get-

ting ““stiick” - with our gold, because,

whatever may be the future internal
mohetary policies of the various coun-

“tries, "it-is. argued ‘that gold will always

-be néeded and desired for settling inter-

national balances. Moreover, while our

Government ~controls our gold flow, it

‘allows whatever imports or ex-

have .drainedrth
monetary go
other countries t
import controls ~ o1
schedules. No’
occurred. " (1)
~ Capital:- flow
tioned, but:immediatelyith
explained in- the ~outda
quate terms-of goods. and: goldialon
if they were“theronly itenis nthe:
ance of .payments: .-And-exchdnge
import controls: have been:: i _;__d_gr;
the day-abroad: ; -And the:draining-pr
ess continues! sii : : .
Against stoppage of -our ‘ofﬁ'cxal . g.olg
buying, at least unilaterally (1;e.v-.w1th-

it is argued a‘thép%;thisjéyv;,gﬁlﬁ
dollar to appreciate indefinit
exchanges, with-conseque

dence in - gold= dsi:a
would be’ particularly.
us since:we-p

last “point
in the vernacular;:
has a golderi bedr
let go. = ¢

fications, of a - simila
change were: small the effe igh
be great, but capi! 1<in}g>~r‘tsvr'rx};gpi;cqp
tinue-or increase’anyway; if -there.w
foreign “anticipation of further reduc-
tion, more foreign gqld rmght “be-
“dumped”_here. 1If the reduction w
sharp and ‘substantial;say;:to; ZS,th :
might be a .drop in gold-inflow or. even
the external ,g;;?rg

rictWere cut to $25 this would wipe out the
$1,800,000,000° in” thé . stabilization fund, and
the: Treasury -would have to borrow $3,700,-
000,000:0f the gold certificates now beld by
the. ral Reserve banks as reserve for their

‘competitive. i

deflation would:greatly
~—so runs the argumen
s_ih]e».(r‘x}ﬁm:ﬁﬁ' af -onl
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ports of the metal are needed for such
" commercial and financial transactions.

Criricisms or Existing Gorp Poricy

If the contentions in favor of the ex-
ternal aspects of the present policy
which are advanced by officials and by
economists of the same view are some-
what qualified but nevertheless compre-
hensive, the attacks upon the policy are
rather more sweeping. They usually
begin and often end with two familiar
pieces of ironic humor: (1) it is stupid
to go to the trouble and expense of

- digging gold in the Transvaal and bury-
ing it again at Fort Knox; (2) after
“Uncle Sam” bas drained the world of
its monetary gold stock, the other na-
tions will completely demonetize gold
and “leave Uncle Sam holding the bag.”
.Beneath these grim jests, of course, lie
serious analyses, Some of the facts and
arguments on this side of the problem
have been noted at various points above.
Nor do the critics necessarily deny all
the claims of the advocates.

A representative line of reasoning

. may be traced. Our inflow of gold can-

not be attributed to our devaluation of
1934, especially since other countries
were devaluing also. Nor is a difference
in national price levels to be given as
the cause; the proof of this is given
more logically than by the advocates,
by pointing out that at least prior to
1938 our net credit on merchandise
trade and on interest and dividends was .
declining and our net debit on account
of services was rising; -this would tend
to cause an outflow of gold. The ex-
planation lies in the net inflow of capi-
tal. Moreover, the gold did not flow in
because the capital was flowing in; ke
inflow of gold caused the inflow of capi-
tal!

This is a highly significant point, and
undoubtedly true in large part; but it
rests on the assumption that “gold is
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can claims on-the outside world, but to

establish foreign claims against this -

country. . . .” Re-examination of the
nature of the capital movements shows
that this has not been completely the
case, but it has been partly so.

It is then argued that foreign mone- . .

tary authorities have discretionary au-
thority over gold movements, and, un-
hampered by a commitment to ‘buy
(and sell) gold at a predetermined price,
can cause it to be exported to the United "
States (or not) as they wish. This of
-course hinges upon the balance of pay-
ments, ie., upon the willingness of the
foreigners to buy something from us;
but they have in fact been very willing
to buy securities and short-term dollar
claims, and to buy, very recently, rather
more goods, especially war goods.

Some significant arguments

The familiar reasoning is presented
that under the old gold standard these
inflows would have been self-corrective,
since they would have tended to depress
commaodity prices in the countries from
which they came and to increase such

prices here, thus stimulating imports of -
goods into, and inducing counterbal-.
ancing exports of gold out of, this coun-

try (which was always at least good

theory); but under present conditions
gold is not used as money or a regu--

lator of money in the other countries
concerned (since they bave no fixed
content), and in this country it is so
controlled as to have had, as yet, no
very great tendency in fact to push
the dollar upward on the exchanges and
thus to reverse the old-time process.’*’
This is a significant point. Even
more significant is the contention that
the flight of “hot” money to this coun-
try could not have attained the pro-

14 In receht months (i.e. during the pr'esent
war) many other leading currencies have
fallen greatly in terms of dollars, but this
L R A Lt ‘. N .

chase policy. Perhaps at; eas

- desire to keep the . do

.policy. As a cons:f:cpuence1

portions it has, had the Umted State.{
: der. present condltxons is practlcally in-

portant. as the $35.

pnce, one may add

gold freely Loo‘ 1
tries which have: 'sol_ ;

holdmg at’ least, el

changes so that Amer‘
would be at a_compet

wer. our. golti purchase price, we would
m'jdanger of suffering at least some
the- consequences pomted out by the
easury. . .

If we made a serious mistake in set-
ting up the original purchase plan, strict
logic- would .indicate that we correct it
now, by-lowering. the official price, or
‘urnmg it-[gold] loose” to find its own
vel,;-which would probably be far be-

internal regulator ofm onetary § upp
and therefore of commodity prices, but |
also that its function of adjusting inter-.
national balances is ‘now -“perverte
and “in Process’ of" ;
the, same time the Umted S ate:
abandoned rc_dee.mabihty,c

whereby we-: sn
-standard, ie., a fixeds
our currency and a';ﬁxed gol

ready metitioned ‘prevent this from be-
feamble --Again,.to perrmt inflation
re' ‘o run its course, in proportmn to
our gold: ‘holdings, would be equally im-
practlcal -and  most , anfortunate, The
schem_ to impdse: graduated tariffs upon
“imports and to grant subsidies on’
1d exports, and thus to create a two-
"system in" which gold imports
would "be -checked, gold exports stimu-
Eg—:d”’ and our gold holdmgs preserved

stead of gold"
to do ‘so, so_that. o
creases. The’ beneﬁt £0

and the burden is borne by
-States. -So runs..the’ (:nta«:lsm_ of -th

:"'preference for dollars tell against
American gold policy.

the subsxdy on gold exports might

THE OU'ILOOK

But the’ crmcs, conservatlv an
erwise, have frank. difficulties-in- of.fermg
an acceptable solution. Our ‘return to;

preference
) short _whatever elements of folly

the co—operatlon of other countries, un- -

$35 but the very practical factors -
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however important it may be for us and
doubtless for world economy in general
to get gold back into greater use and
better distribution, no panacea presents
itself under present conditions.

The outlook is clouded by unprece-
dented economic uncertainties and by
the highly unpredictable outcome of the
present lightning war.. During the last
war some nations tumed from prohibi-
tion of gold exports to prohibition of
gold imports; one cannot fight with
gold, nor eat it. Moreover, if after the
present struggle large economic blocs
emerge, inter-nationgl trade may dimin-
ish, and, also, the trend toward barter
may continue or increase. Even ignor-
ing these further possible world eco-
nomic transformations, the United
States can dispose of its gold in a “nor~
mal way” only by attaining very great
net imports of goods and services or by
making huge loans. Precisely the op-
posite of the former is likely, and as

“for the latter, exhausted nations calling

for rehabilitation will need goods, not
gold.

For the future, only some frankly
political solution can be imagined, such .
as distributing our gold by gift among
the American nations in order to estab-
lish a hemisphere currency bloc—and
any such schemes are of course highly
visionary. Economically we made a
mistake, and apparently we are “stuck”;
but in the absence of a panacea, for the
present the only common-sense expe-
dient is to be prepared to pocket our
golden loss and profit by the experience
in a rapidly changing world economic
order.

Bmrrooraraicar Nore oN THE Gorp ProprEm
- A few of the more significant writings, in
addition to ones previously cited, may be in-
dicated here: (1) U. S, Treasury Press Release
No. 16-83, consisting of a letter of March 14,
1939 from Senator Robert F. Wagner, chair-
man of the Banking and Currency Committee
of the Senate, and a letter of reply dated
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ury Henry Morgenthau, Jr.,. the latter ex-
tensively defending the existing governmental
policy. (2) Fritz Lehmann, “The Gold Prob-
lem,” Social Research, Vol. 7, No. 2 (May -
1940), pp. 125-50, largely supporting and
elaborating the Treasury’s arguments. (3)
Frank D. Graham and Charles R. Whittlesey,
“Has Gold a Future?” Foreign Afairs, Vol.
17, No. 3 (April 1939), pp. 578-98. (4) The
same authors, Golden Awvalanche (Princeton,
1939), substantially along the lines of their
article just cited, viewing the problem as
serious and condemning  the current policy.
" (5) E. A, Goldenweiser, “The Gold Problem
Today,” Federal Reserve Bulletin, Jan, 1940,
pp. 11 ei seq., a concise and objective state- and June 1940. -
ment of the problem. (6) S. E. Harrds, “Gold- Morgenthau befme the 3
and the American Economy,” Review of Eco- Goyemment, W&s}iﬁngto D
nomic Statisiics, Vol. 22 (Feh. 1940), pp. 1-12. -
{7} R. H. Brand, “Gold: A World Economiic
Problem," Imternational Conciliation, No. 333
{Oct. 1937), pp. 663 et seq. For a treatment
of the problem as it stood earlier, (8) John-
Donaldson, “Gold and International Trade,”
Gold: A World Problem, Academy of World

tional Monetary .System (New Yo i
University " Press, 1937), especially Chaps. V,

VI, and VII; and (10) Paul Einzig, The Fu
ture of Gold New York: The.Macmillan Co oah . .
1935.- In the present. amde ahove,; consider O.-A large extent the agricultural
i iprograms and policies of the United
States since the end of the World War
ve been directed toward the correc-
tionsof . maladjustments caused by the
Basxcally, these maladjustments
consisted, on the one hand, of expanded
aducmg capamty -and, on the other,

duced effectlve demand resulting

thau letter on the one side, ‘and to the Graham
and Whlttlesey arguments on - Lhe other

i The Sigmﬁcance of agncultura] poli-

ner cited above (13)
1939, from Secietdry’ Morgenth'
a letter of October 17, 1939
H. Vandenberg. .

Jokn Donaldson, Ph.D., is professor of " political:
economy at George Washington University, Washing
ton, D. C., and chairman of the Acedemy of World ™
- Economics. He has served as adviser on matters of -
foreign ecomomic polu:y with various Governmental -
departments and agencies and as delegate oVinter:
national economic conferences. from time to time dur-.-.
ing the past twenty -five years.. He is the author of
numerous articles in the field of international’ -eco-.
nomics, pubits}zed here and abroad Amongfhzs book:

‘f the mneteenth century, and
tt‘on became the leading export

as. retamed practlcally up to the
sént” time, ;. With the opening up of
‘gin-land in the Middle West and the
velopiient.- of . rdil. and water trans-
ortation around the middle of the nine-
nth: century, other- agrlcultural prod-
ts. bécame impoftant in our export
de:. :Among these may be mentioned
¢h, ceréals as - wheat, corn, and barley,
uch -livestock: products as beef,
tk, lard, cheese, and butter.

hese vast agricultural exports of the
teenth century were made possible
;combination of factors. Of these

tary System” (1937). - ’.% s

- turn,

n_relation -to. forelgn trade cannot -

The American Farmer Looks Abroad

v By L. A. WHEELER

Written June 22, 1940

of new and fertile land and the intro-
duction of cheap transportation in the
West. However, the large exports were
made possible by prices which often
yielded the producer little, if any, re-
At the same time the growing
industrialization and the expanding
population of Western Europe called for
quantities of foodstuffs and agricultural
raw materials far beyond the ability of
Européan agriculture to supply. Of
all the surplus-producing countries, the
United States was in the best position
to satisfy  this growing European de-
mand, and the liberalization of Euro-
pean commercial policy cleared the way
for the fiow of American" agncu]tural
export_s

Another important fact should be
noted. In the early years of our na-
tional life it was necessary to obtain
capital to develop the potentially vast
resources of industry, mining, and agri-
culture. This capital could be obtained
only by borrowing abroad, and this bor-
rowing was possible largely because of
the -potential producing capacity of
American agriculture. - The large active
(export) balance of trade which devel-
oped in the last quarter of the nine-
teenth century and paid the interest and
principal on the accumulated debt, con-
sisted mamly of huge exports of agri-
cultural products. :

Around 1900, agricultural exports
from the United States tended down-
ward. ‘This downward trend was due
primarily to the fact that the require-
ments of our increasing population for
certain agricultural products, notably
livestock products, was expanding more

- rapidly than production; and, second,

tn the emeroenre nf araotle incrancad
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CAPTURED ENEMY PROPERTY: BOOTY OF WAR
AND SEIZED ENEMY PROPERTY

By WririaM Geratp Downey, Jr.*

Chief, International Law Branch, Judge Advocate General’s Office,
Department of the Army

In an address before the 1949 annual meeting of the American Society
of International Law this writer remarked that the laws governing captured
enemy property have never been codified or collected in one place and are
very difficult to find and apply.t The lack of a handy tool in the field of
captured praperty has been noted at times. by others, including Professor
H. A. Smith, formerly a calonel with the British 21st Army Group, who
observed that the ‘‘law of booty is almost unwritten’’ > and Judge Manley
0. Hudson, who wrote some years ago in an editorial in this JoUrNAL that
the “‘literature on captured property and war booty seemed inadequate.”’?

In the fall of 1947 the now famous case of the captured Hungarian horses
focused the attention of the Congress as well as that of the various inter-
ested executive departments of this Government on the difficulties arising
in the application of the legal principles governing captured property when
faced with the political coneept of restitution, and the various cons:tdera-
tions inherent therein.*

I—DeriNtTIONS |

The first question to be determined is: What is captured enemy property ?
Generally speaking, any property which is useful in war or is taken or
seized on the ground of military necessity for the purpose of depriving the
enemy of its use or of turning it to the captor’s advantdge is considered

* Major, JAGC, U. 8. Army. The views expressed hercin are thase of the author and
do not necessarily reflect the apinions of the Secretary of Defense, the Secretary of the
Army or of the Judge Advocate General of the Army. This article has been cleared for
publieation by the Office of the Secretary of Defense.

t Proceedinga, 1948, p. 104. ‘

2Col. H. A. Smith, **Booty of War,'’ XXIIT British Yesrhook of International Law
(1946), p. 227.

2 Manley O. Hudsen, ‘‘A Soldier’s Property in War,?’ this JournaL, Vol. 26 (1932),
Pp. 340, 342,

. 4 See 80th Cong., 2d Bess., Heport of a SBubcommitiee of the Committee on Armed
Bervices, United Btates Senate, Questions of Ownership of Captured Horaes (Washmg—
tay, D. C.: Government Printing Office, 1948).
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captured enemy property.® However, international law restriets the taking
or seizing of enemy property to that property having the nature of personal
as distinguished from real property. Enemy public property and enemy
private property are the two classes of enemy personal property, 2.2., enemy
chattels, suseeptible of becoming captured enemy property.®

Enemy public property is defined as chattels, the title to which is vested
in a state or in any agency of such state. Enemy privaie property is de-
fined as chattels, the title to which is vested in an individual, a private
corporation or a public corporation not owned by the state or by an agency
of the state.

Each of the three words in the term “eaptured enemy property,” has a
speecial significance of its own. John Bassett Moore has ably stated that
““The word ‘capture’ is in law a technical term, denoting the hostile seizure
of persoms, places and things. . . ."’? The Supreme Court of the United
States has defined the word ‘‘enemy’’ as meaning a ‘‘State which is at war
with another State.’’® The word ‘‘property’’ as herein used is restricted
to personal property or chattels, and has been defined ‘‘in the striet legal
sense as the aggregate of rights which are guaranteed and protected by law;
more specifically . . . ownership, the unrestricted and exclusive right to
a thing.”’® :

It would appear therefore that the term ‘‘ecaptured enemy property’’
may be legally defined as ‘‘Chatlels, the aggregate of unrestricted and
exclusive rights in which has been acquired through hostile seizure on land,
in conformily with the international law of war, by o belligerent staie
from an enemy state or from the inhabitants thereof.”’

Captured enemy property is a fairly modern term which has often been
used synonymously with the older term “war boot;y,” recently discussed
in this J OURNAL a3 follows :

“War booty,” strictly defined, is limited to movable articles an the
battlefield and in besieged towns. Private property which may be
‘taken as booty is restricted to arms, munitions, pieces of equipment,
horses, military papers, and the like. Public enemy property which
may be seized as war booty is limited to movables on the battlefield,
and these need not be for military operations or necessity.!

It will be readily understood, then, that the term ‘‘ecaptured enemy
property’’ defined above embraces much more than the term ‘‘war booty,"’

5 8¢e .Oppenbelm, International Law, Vol II, §§ 133-145; Feilchenfeld, The Inter-
national Economic Law of Belligerent Occupation, pp. 51—61 93—107 ; Spaight, War
Righta on Land, pp. 410418,

¢ Ihid.

7 John Bassett Moore, Tnternational Law and Some Current Tliusiona, p. 21
_ 8 Swisa National Insuranee Ca. v, Miller, 267 1. 8. 42 (1924).

¢ Black 't Law Dictionary (34 ed.), p. 1447,

10 Daniel H. Lew, *‘Manchurian Booty and International Law,’* this Jourwar, Vol.
40 (1946), p. 584, at 586,
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in that the former includes not only personal property captured on the
field of battle, but also personal property selzed or reqmsltloned by an
army of occupation.

The concept of war booty is as s old as recorded history. It has developed
over a period of many centuries from the ancient practice by which the
individual soldier was considered to be entitled to take whatever ke eonld
find and carry away, to the modern rule under which only the state is
entitled to seize property as war booty. The ancient writers, Belli, Grotins
and Vattel, were in agreement that the taking of war booty by individual
soldiers for their own use was within the legal rights of such soldiers.™!
Recently and concurrently with the development of the theory of the in-
violability of private property, the practice of warring nations has tended
to restriet the taking of war booty by individual soldiers for their own
use. Nearly all of the modern writers, particularly Calvo, Fiore, Davis, -
Hyde and QOppenheim, bave condemned the ancient practice and have
thrown' the weight of their anthority behind the idea that the taking of
war booty is a right belonging only to a belligerent state.*? Heffter, how-
ever, standing alone among the moderns, believes that international law
permits individual soldiers to take war booty for their own use in excep-
tional cases as a special reward for their efforts.'?

QOpposed to the coneept of war booty is the coneept of requisitions which,
according to Oppenheim, is the outgrowth of the eternal principle that war
must support war. Around the beginning of the eighteenth century the
armies of eivilized nations began to requisition from the inhabitants of

. the invaded country such property as was needed by the army in lieu of
the former practice of appropriating all public or private property ob-
tainable* For centuries the generals of invading armies never gave any
thought to paying for requisitioned property, but during the nineteenth
century a practice of paying cash for requisitioned property grew up.*®
With the coming into force of the Hague Regulations it became a legal
requirement that payments for requisitions must be made in eash, or if
payment in cash is impossible, acknowledged by receipt.® .

11 Belli, De Be Militari et Bello Tractaius (Trauslation, Vol. II, Carnegie Endow-
ment for International Peace, 1936), p. 106; Grotius, On the Law of War and Peace
{Translation, Vol. III, Carnegie Endowment for International Peace, 1925), p. 672;
Vattel, The Law of Nations (Traunslation, Vol. III, Carnegie Endowment for Inter-
rational Peace, 19818), p. 282,

12 Cglve, Le Droit Internationgl Théoretique et Pratique, Vol. IV, p. 240; TFiore,
. Nouvear Droit International Public, Vol. IIL, pp. 1381-1382; Davis, The Elements of
International Law, p. 310; Hyde, International Law, Vol. III, pp. 806-809; Oppen-
heim s International Law (Lauterpacht, 6th ed.), Vol. II, p. 310.

ts Heffter, Das Buropdische Vilkerrecht der Gegenwart {8th ed.), § 135.

14 Oppenheim, op. cil., p. 316.

18 Reller, Bequisition und Kontribulion, pp. 5-26.

18 Art, 52 Regulations respecting the Laws and Customs of War on Land, annmed

to Hague Gonventmn IV of Qct. 18, 1807, 36 Btat. 2277; Department of State, Treaty
" Series, No. 539 2 Malloy's Treaties 2269
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II—Booty oF WaR

It has long been a basie principle of the international law of war that -
enemy public property captured on a battlefield becomes the property of
the capturing Power.”

- A recent example of the application of this principle is contained in the
case of one X, who during the fighting in France in 1944 investigated a
hastily evacuated enemy regimental headquarters and found therein a box

.of French franes. He kept the box of franes and later used them to buy
- U. 8. money orders which he sent to his wife. X was tried and convicted
by court martial for violation of Article of War 80.*®* In its holding the
Board of Review stated that Article of War 80 was in accordance with the
principle of the international law of war that enemy public property cap-
tured i war becomes the property of the government or Power by whose
force it is taken, and does not become the property of the individual who
takes it.'® ‘

A similar case involving curreney, reported by Colonel H. A. Smith,?*
coneerned three Belgians who on September 3, 1944, were walking along
a country road and found in an abandoned German truck two boxes of
currency containing 269,940 Belgian and 309,165 French francs. This
money, less a certain amount alleged to have been spent by or on their
respective wives, was subsequently discovered by the Belgian police in
the men’s homes. The men were tried ard sentenced by the Belgian courts.
"In thig case the physical identity of the currency which had been stolen was
clearly established, so there was no difficulty in treating it as booty of war.
The erime against Belgian law which had been committed consisted in the
unlawful possession of Allied property. :
~ Another case involving currency arose from a claim submitted by an
- Amerieau soldier who was wounded in action against the Germans during
the summer of 1944 and took cover in a shell hole where he found a2 wounded
German officer. The German is reported to have said: ‘‘Here's something
for you, there’s plenty more where I got that,”’ and to have given the
soldier French currency in the value of $4,942.87. At the time that he
was evacuated to a hospital, the soldier turned over the currency to an
American finaunce officer. Later he submitted a claim for the amount of
the money. His claim was denied on the grounds that the circumstances

17 Qakes o.' U. S, (1898), 174 U. B. 778, 786; Brown ». U. 8. (1814), § Cranch 110;
Oppenheim, op. cit., Vol. 11, p. 307; Spaight, War Righta on Land, p. 198; Wheaton’s:
International Law (7th ed.), p. 307; Ware u. Hylton (1814), 3 Dall. 199, 226; Field
Mannal 27-10, par. 327; Davia, op. cif., p. §10; Hague Convention IV, 36 Stat. 2277;
Geneva (Prisoners of War) Convention, 47 Stat. 202; Geneva {Bed Cross) Convention,
47 Stat, 2074,

18 For text of Article of War 80, see below, p 499.

194 Bulletin of the Judge Advoca.te Genera] of the Army (hereafter referred to as
Bull. JAG) (1945) 338, .

20 Imith, loe. ¢it, p. 235.
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of the gift indicated that the money did not belong to the German oﬁicer
and that unexplained possession by soldiers in the field of unusually large
sums of money would justify the conclusion that the money belonged to
the enemy government. If so, upon capture it became the property, not of
the individual eaptor, but of the nation in whose army he served.®

It is generally held that title to captured enemy public property suscep-

tible of becoming war booty passes from the losing Power to the capturing
Power immediately upon the effective seizure, that is, as soon as the prop-
erty is placed under substantial gnard and is in the ‘‘firm possession”’ of
the eaptor, or at the latest, within 24 hours after the seizure,”® without the
necessity of an adjudication by a court as is required in the case of prizes
captured at sea.??

It is further generally held that when such a capture becomes perfeet
1.e., when title to the property is vested, a subsequent sale is good even
against the former owner. The principle is thus established that whatever
divests the possession of the orlgmal owner and substitutes the military in
his place is good capture.* ‘

An interesting and enlightening illustration of these principles is the
case of the captured Iranian pistol. During the war certain pistols of
American manufacture were shipped to the Soviet Union under Lend.
Lease authority. Among these pistols was No. 943481, The history of
this pistol from the time of its arrival in Russia until the day it was cap-
tured by the Iranian Army in operations against the Iranian rebels in
Azerbaidjan is unknown. However, the facts are clear that this pistol
was part of a caché of arms which was captured by the Iranian forces
during the Iranian civil war. Later the Chief of Staff of the Iranian
Army presented the pistol as a trophy of war to a United States Army
officer serving as an observer with the Iranian foreces. The gquestion of
title to the pistol was raised and it was held that legal title had been
vested in the Iranian Government by reason of capture. Assuming that
the Iranian Government authorized the gift to the United States observer,
it would appear that title to Pistol No. 943481 was vested in the United
States observer. However, the attention of the interested officer was
called to the clause of the United States Constitution which provides that
. no person holding an office of trust under the United States, shall, without
the consent of Congress accept any present from a foreign state.®

214 Bull. JAG (1945) 390,
22 Oakes v. U. 8., supra; Porte v. U. 8, Devereaus’ Reports (Ct. Cls., 1858), p. 109,
© § 433 ; Wheaton’s Internatxonal Law, p. 307; Halleck, International Law, p 366; Law-
rence, Principles of International Law (6th ed.), p. 430.

23 Lamar v. Browne (1875), 92 U. 8. 187, 195; Young ». U. 8. (1877), 97 U. 8. 39, 60;
Wheaton, supra; Davis, supra, p. 211; 3 Phillimore, International Law, p. 213.

2¢ Hannis Taylor, A Treatiss on International Public Law, p. §40.

25 CSTAGA 1949/1355, March 2, 1948, Mss. opiniow
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An examination of the origin of the rule of reduction to firm possession
indicates that it was during the 16th century that the rule of ‘‘possession
for 24 bours’ was first applied. Later the rule was established that in
respect of movable property title went with the seizing and that the mere
act of geizing determined the right of property therein, provided that no
property was seized the very nature of which had placed it beyond cap-‘
ture.® '

C: H. Calvo, writing in 1896, stated the genersl proposition that:.

In order that the belligerent who comes into possession of movable
property of the enemy may be able to acquire the serious and real
title to these goods, it is absaolutely necessary that he retain them in
his power for more than 24 hours, the time generally considered as
sufficient to place this booty in sat'ety

Such is the theory, but grave difficulties present themselves when
we examine the basis on ‘which rest the rights which war confers con-
cerning private property and the exact moment at which it can be
admitted that there is 8 legitimate transfer of property.”

In our day, Calvo sta,ted, the transfer of title is considered as taking
place instantaneously from the moment of capture and the principle of
24 hours is no longer used except in maritime war,?*

The Legal Adviser of the Office of Military Government for Germany
(OMGUS), in an opinion dated August 5, 1947, considered the question
of the applicability of the term ‘‘reduction to firm possession’ to certain
. items of captured enemy property which had not been seized but were
located in the area of operations. He stated that:

. a belligerent does not acquire title to enemy public movable
property until he has reduced it to firm possession. It appears that
‘“firm. possession’’ requires some manifestation of intention to seize
and retain the property involved and some affirmative act or declara-
tion of a possessory or custodial nature with respect to the property.
The circumstances which will satisfy these two elements of firm pos- -
session will, of course, vary in each case. It is, however, our conclu-
sion that the general occupation of an area by a belligerent is not
of itself sufficient to satisfy either of the two elements of the doctrine
of firm possession.?®

[

- An interesting casé involving the necessity for reduction to firm pos-
session arose in connection with certain Confederate cannon which were
found during World War II lying on the bottom of a certain river in
Arkansas where they had been placed by the Confederate forces during
the Civil War, It wag held in 1947 that such cannon ‘‘became the prop-
erty of the United States when the area where the cannon was located

26 Calvo, op. cit., Vol. IV, § 9210, translation supplied.
27 Ibid,, § 2208,

28 Ibid., § 2210,

26 IX Selected Opinions, OMGUS, 57, 60.
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was captured by the Federal forces and contmued to remain the property
of the United States to this time.’’ *

It is necessary to note that these two cases are not in agreement as to
what is needed in order to achieve reduction to firm possession. In the
Confederate cannon case it was held that mere seizure and occupation of the
territory by the Federal forces was sufficient to reduce the property to
firm possession and thus to transfer title to the United States Govern-
ment. - In the OMGUS case, on the other hand, it was held that some indi-
cation of an intention to seize and reduce to firm possession must be
ghown in order to transfer title. It is the opinion of this writer that the
OMGUS view is preferable and that some manifestation of intention is
necessary. It would furthermore appear that the case of the Confeder-
ate cannon could have been decided on much stronger ground, such as
that of abandoned property, rather than om the ‘ground of eaptured
enemy property.

There are several classes of property exempted from the rule that‘, cap-
tured enemy public property becomes the property of the captor state.®
The Geneva (Sick and Wounded) Convention of 19292? provides that
the matériel and means of transportation of mobile sanitary formations
are not generally subject to seizure, but that in case of urgent necessity,
after the wounded and sick have been provided for, such material and
transportation may be requisitioned. The same convention provides that
aireraft used as sapitary transportation, provided it meets the other re-
quirements of the convention, is not generally subject to seizure. The
‘Hague Regulations ** provide that works of art and science and historical
monuments may not be seized, and the Geneva (Prisoners of War) Conven-
tion of 1929 3¢ provides that all effects and objects of personal use, except
arms, horses, military equipment-and military papers, shall remain in the
possession of prisoners of war, as well as metal helmets and gas maske.

It is now generally recognized that private enemy property is immune
from capture on the battlefield.®® There are, however, several exceptions
to this rule. Military papers, arms, horses and the like can be seized as

30§ Bull. JAG (1947) 238-239.

it See Field Manual 27-10, para. 188-190.

328¢e Arts. 14-18, Arts. 33-37 of the Geneva (8ick and Wounded) Convention of
August 12, 1949, have similar provisions pertaining to mobile and fized sanitary installa.
tions a8 well as a.1rcra.ft used as hospital transporta,

22 8e¢ Art. 56. In respect of the present immunity from capture of worka of art
and science and historical monuments, it is interesting to note that Richard R. Baxter
in General Orders 100, The Code and ita Origin (atill in MSA), bas pointed out that
Francis Licber was of the belief that works of art and science should be seized ¢‘for

the sake of chastisement.’”’ Fortunately such views did not prevail.
~ ss+S8ee Art. 6. Art. 18 of the Geneva (Prisoners of War) Convention of August 12,
1949, contains similar provisions. . Nene of the Geneva Conventions of 1949 have been
ratified by the United States. ' '

38 See mote 5 above and sources cited therein,
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war booty whether they can be used for military operations or not, and
" the mere fact that enemy private property has been found on a battlefield
entitles a belligerent to seize it Thus, in two cases involving the diaries
of former high-ranking German officers, it was held in one case that if the
diary was so related to the official duties of the writer that it might be
considered as properly a part of the official papers pertaining to the Ger-
man war effort, it may properly be considered to be ‘‘military papers,®’
but in the second case it was held that if a similar diary reflected merely
the personal observation of the writer, it would not eonstitute “‘military
papers'’ and therefore must be considered as private property protected
by the Convention.* , ‘

It has been held in a recent case involving private property that if
enemy private property was unlawfully taken by an individual member
of the occupying forces from the original enemy owner or possessor, such
misappropriation or taking would constitute a compensable claim, pro-
_vided the seizure did not oceur as an act of any of the armed forces en-
gaged in combat, and further provided that the claim were asserted within -
four months or sufficient cause for delay in presenting the claim were
shown.¥’ ‘ ‘

The general rule, as expressed in Field Manual 27-10, Rules of Land
Warfare, is that private property cannot. be confiscated.’® Here too,
however, there is an exception which provides that private property can
be seized only by way of military necessity for the support of the army.®®

The rule eoncerning property of unknown ownership is that if the
ownership of property is unknown, or if, as frequently happens, there is
any doubt as to whether it is public or private, it should be treated as
public property until such time as the ownership is definitely settled.*®
Thus, in a case involving French eurrency of unknown origin captured
by an American soldier, it was held that as it was possible that the money
had been taken from the French Government, and hecanse the ownership
of the money was not known with certainty, it should be treated as public
property in accordance with paragraph 322 of Field Manual 27-10.
Therefore, in the absence of further proof of the origin and ownership of
the money, the soldier eoncerned had no valid legal elaim thereta.?

Joint captors are those who have assisted the actual captors to make the
capture. In order that title to the eaptured property may vest in each
of the joint captors it is necessary that there be a union of both forces
~and that both forces be under the eémmand of the same officer at the

36 CBTAGA 1949/2472, March 25, 1949. Mss. opinion.
3?7 X Belected Qpirions, OMGUS, 50,

38 Field Manual 27-10, par. 326,

38 {bid., par. 330.

40 Ibid., par. 322.

41 4 Bull, JAG (1945) 390.
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time of the capture. Community enterprise does not constitute a suffi-
cient bond of association to justify joint sharing.*? Therefore it is the
opinion of this writer that German property captured by the United .
States Fifth Army in Italy would not be considered as a joint capture
even though the British and United States forees were fighting in Italy
under a supreme commander. However, German property captured by a
United States infantry regiment, aided in such capture by a British infan-
try brigade on the right flank, both units being part of a task force under
the command of a United States officer, should be considered a joint capture
and title to such captured property should be considered as equally vested
in the United States and United Kingdom as joint captors.

ITI—-SE1zED OR REQUISITIONED ENEMY PROPERTY

The laws governing enemy property seized or requisitioned by an army
of occupation are more complete than those concerning property eaptured
on the battlefield.  The rules governing the seizing or requisitioning of
such property are well fixed.

It has long been a general principle of the law of war that enemy public
‘property may be seized by an army of occupation.® In addition, Article
53 of the Hague Regulations *¢ provides that:

An army of occupation can only take possession of cash, funds, and
realizable securities which are strictly the property of the State,
"depots of arms, means of transport, stores and supplies, and, gener-
ally, all movable property belonging to the State which may be used
for military operations.

All appliances, whether on land, at sea, or in the air, adapted for
the transmission of news, or for the transport of persons or things,
exclusive of cases governed by naval law, depots of arms, and, gen-
erally, all kinds of ammunition of war, may be seized even if they
belong to private individuals, but must be restored and compensa-
tion fixed when peace is made. '

Paragraph 332 of Field Manual 27-10, Bules of Land Warfare, in dis-
~ cussing what items are mcluded in the second paragraph of Article 53,
states:

The foregoing rule includes everything susceptible of direct mili-
tary use, such as cables, telephone and telegraph plants, horses and
other draft and riding animals, motors, bicyeles, motoreyeles, ecarts,
wagons, carriages, railways, railway ‘plants, tramways, ships in port,
all manner of craft in canals and rivers, balloons, airships, airplanes,
depots of arms, whether military or sportmg, and in general all kinds
of war materlal

42 Wheaton, op. cit,, pp. 313-314; Risley, Law of War, pp. 141-142.
43 8ee authorities cited in notea 17, 22, 23, supra. .
44 36 Stat. 2277. '
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Thus it has been recently held that horses, raised by the German Army
and seized by the United States Army on a German Army breeding farm,
became the property of the United States;*® that a German commercial
cable owned by a private corporation and seized by the United States
forces, need not be restored to its private owners prior to the making of a
treaty of peace, at which time the question of compensation therefor would
also be determined;* and that certain wine vats originally owned by
the French Government and used in the supply of the French Army,
which were seized by the occupying German foreces under Article 53 of
the Hague Regulations and sold to defendant, had become the property of
the German Reich and, through sale, the property of the defendant.*’

It is a generally recognized principle of the international law of war that
enemy private property may not be seized unless it is susceptible of direet
military use, but that it may be requisitioned.*® In addition to the general
rule, Articles 46 and 47 of the Hague Regulations enacted that private
property eannot be confiscated and that pillage is formally forbidden.
Article 52 of the Hague Regulations provides that requisitions in kind and
services shall not be demanded from municipalities or inhabitants exeept
for the ‘‘needs of the Army of oecupation’’ and that such requisitioning .
shall be in proportion to the résources of the country. They shall only be
demanded on the authority of the commander in the locality occupied.
~ Contributions in kind shall be paid for as far as possible in cash. If not,
a receipt shall be given and the payment of the amount due shall be made
as soon as possible.*®

Field Manual 27-10, Bules of Land Warfare, states that under Article
52, practically everything necessary for the maintenance of the Army may
be requisitioned, e.g., fuel, food, forage, clothing, tobaceo, printing presses,
type, leather, elath, ete. It also authorizes'the billeting of troops for quar-
ters and subsistence,

Oppenheim wrote in a sumlar view that: ‘‘Requisition is the name for
the demand for the supply of all kinds of articles necessary for an army,
such as provisions for.men and horses, clothing, or means of transport.

.’’; and that “‘all requisitions must be paid for in cash, and if this is
impossible they must be acknowledged by receipt, and the payment of the
amount must be made as soon as possible,’’ %

Field Manual 27-10 states the rules concerning requisitions to be applied
by United States forces. It provides that requisitions must be made under

15 JAGA 1947/4808, May 23, 1947, Mss. opinion.

46 JAGR 1946/3392, Aug. 30, 1046, Mss. opinion,

47 ptat Frangais ¢. Ktablissements Monmouss¢ay, Cour d'Appel d’Orléans, this
JourNsL, Vol. 43 (1949), p. 810, .

48 See aunthorities cited in note §, supra.

49 36 Btat. 2277, Department of State, 'I.‘reaty Series, No 539,

50 2 Oppenheim 317-318.
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the authority of the commander in the locality. - It fixes no presecribed
method of requisitioning but states that, if practicable, requisitions should
be accomplished through the local authorities by systematic collection in
bulk, If, for any reason, local authorities fail to make the required collec-
tions, they may be made by military detachments. Explaining the mean-
ing of the expression ‘‘needs of the army’’ it states that such expression was
adopted rather than ‘‘necessities of the war’’ as being more favorable to
the inhabitants, but that the commander is not thereby limited to the abso-
lute needs of the troops actually present. The prices of articles requi-
sitioned will be fixed by agreement if possible,. otherwise by military
authority. It provides that cash will be paid; if possible, and receipts will
be taken up as soon as possible. If cash is paid, coercion will seldom be
necessary. The coercive measures adopted will be limited to the amount
and king necessary to secure the articles requisitioned.®

In the case of Karmatzuces v. Germany, the Germano- Greek Mixed
Arbitral Tribunal held that only those requisitions were lawful that com-
plied with the provisions of Article 52 of the Hague Regulations, namely,
that payment of the amount due should be made as soon -as possible after
the requisition. As nearly nine years had elapsed since the requisition
was made and as full payment therefor had not been made, such requisition
was contrary to international law and afforded a good ground for the
recognition of the competence of the Tribunal and for an award of compen-
sation.%? '

There appears to be considerable doubt about the reasoning of the
Tribunal concerning the invalidity of the requisition in the Karmatzueas
pronouncement. As Sir Arnold McNair and H. Lauterpacht, the editors
of the Annual Digest of Public International Law Cases, have stated, ‘it is
difficult to see how subsequent failure to pay rendered the requisition un-
lawful ab 1mitio. It would -have sufficed to hold that the subsequent
failure to pay was illegal.’’ %

Oppenheim remarked that ‘‘There is little room for doubt that acts of
deprivation of property in disregard of international law are incapable of
creating or transferring title.”” % The Belgian Court of Cassation held
that a requisition unaccompanied by a receipt or payment was no more
capable of transferring property than theft,®® and this view was also that of
the Hungarian Supreme Court.s It would follow, therefore, that acts
of deprivation of property, t.e., requisitions, properly made and for which
receipts have been issued or payment made, are valid and transfer title to
the requisitioner upon issuance of such receipt. This view was upheld by

s1 Field Manual 27-10, pars. 337, 338, 339, 340.

52 Annual Digest of Public International Law Cases, 1925-1926, Case No. 365.
83 1bid,, p. 479. : 5¢ 2 Oppenbeim, note, p. 319,

85 Laurent v. Le Jeune, Annual Dlgest 1919-1922, Case No., 343.

56 Ihid., p. 482.


http:Court.56
http:requisitioned.01

CAPTURED ENEMY PROPERTY 499

the Anglo-German Mixed Arbitral Tribunal which declared that although
some coffee requisitioned in Belgium was, contrary to the provisions of
Article 62, sent to Germany for the use of the army there, the requisition
was not void in international law and that it therefore deprwed the plain-
tiffs of their property there and then.’

An illustrative recent case involving the apphcatmn of the above rules
arose a8 a result of a elaim by B, a national and resident of Strasbourg,
France, for restitution of a motor vehicle in the possession of one €, a
United States national employed by the Army in Germany. The record
indicated that B’s motor vehicle had been requisitioned by the German
Army from B in January, 1944. The notice of requisition stated that
the owner would receive payment for the vehicle upon presentation of the
receipt which would be given for the property. The vehicle was turned
over to the German military authorities, as directed, in June, 1944. B
was given a receipt therefor by the proper German Army authorities but
did not attempt to secure payment from the German Army, although he
had ample time (five months) in which to do so before the German foreces
were driven out of Strasbourg. In April, 1945, the vehicle was captured
by the United States forces in 2 German Army motor pool at Stuttgart,
Germany. It was later transferred on a quantitative receipt as captured
enemy property to the German traffic authorities, from whom C clajmed
to have derived his title thereta. It was held that title to the motor ve-
hicle was vested in € and B’s claim for restitution thereof should be denied.
Title to the vehiele passed from B to the Government of Germany upon re-
quisition and issuance of the receipt, although B, who had sufficient time to
do so, did not present the receipt for payment. Upon capture by the United
States forces title to the vehicle passed from the Government of Germany
to the Government of the United States. The transfer of the vehicle by
the United States Army to the German traffic anthorities passed title to
them. Thereafter, through valid sales effected under the pertinent pro-
vigions of the German Civil Code, title passed to C.%*

IV—DisposiTioN aF CAPTURED ENEMY PROPERTY

The ultimate disposition of captured enemy property is not a question
for international but for domestic law. The United States Constitution
provides that the Congress shall make rules concerning captures on land
and water.®® TUnder this authority the Congress enacted Articles of War
79 and 80*° which provide in pertinent part:

All public property taken from the enemy is the property of the
United States and shall be secured for the service of the United
States. .

57 Tesdorpf 4. German State, Annual Digest, 19231924, Case No. 340.
388 Bull. JAG (1949) 109. 53 Article I, sec. 8, el 11,
s¢ Public Law 759, 80th Cong ; 10 U.8.C. 1551,
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~ Any person subject to military law. who buys, sells, trades, or in
any way deals in or disposes of captured or abandoned property,
whereby he shall receive or expeet any profit, benefit, or advantage to
himself or to auny other person directly or indirectly connected with
himself, or who fails whenever such property comes into his posses-
sion or custody or within his control to give notice thereof to the
proper authority and to turn over such property to the proper au-
thority without delay, shall, on conviction thereof, be punished by
fine or 1mpnsonment or by auch other punishment as a court-mar-
tial, military commission, or other military trlbunal may adjudge, or
by any or all of said penaltxes

The English rule is that “‘all booty captured froma hostile nation,
- whether on sea or land, belongs to the Crown. . . .”’% Whenever booty is
still admissible and therefore taken, it becomes the property of the state
and not of the individual who captures it. The former practice by which
booty was sold and the proceeé{s divided amongst the eaptors has van-
ished *? :

Thus in an older case the Judge Advocate General held that the ea,ptor
government, after capture, had ‘‘as full .and complete title te captured
property as to any of its property otherwise acquired. . . .”’ ¢

In a recent case where a Division Memorial Commission requested that
certain enemy property captured by the Division be transferred to the

- . Commission for permanent display in a2 museum to be built upon the

termination of the war, it was held that there was no existing authority .
under which the War Department .could eomply with the request, as
property captured from the enemy became the property of the United
States and could only be disposed of in accordance with Congressional
direction. It was further held that the Act of June 7, 1924 % which au-
thorized and directed the Secretary of War to apportion and distribute
pro rata ‘‘among the several States and Territories and possessions of
the United States and the District of Columbia’’ certain war trophies
captured from the armed forces of Germany, was applicable only to
property captured during the period of the first World War, April 7,
1917, to November 11, 1918, and furnished no authority for the distribu-
tion of praperty eaptured in World War I1.%¢

By virtue of the authority of the war pewers of the Premdent and in -
order to improve the morale of United States forces in theaters of opera-
tions, the War Department published Circular 353 on Ang'ust 31, 1944,
which authorized :

. the retention of war trophies by military personnel and mer-
chant seamen and other civilians serving with the United States

62 6 Halsbury’s Lawa of England (24 ed.), p. 528,

82 War Office, Manual of Military Law, 1929, p. 333,

62 Digeat of Opiniona of the Judge Advocate General, 1812, p. 1060.
64 43 Stat. 597. = o5 3 Bull, JAG (1944) 381,
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Army overseas . . . under the conditiong set forth in the following
instructions. Retention by individvals of captured equipment as
war trophies in accordance with the instructions contained herein is
considered to be for the serviee of the United States and not in viola-
tion of the 79th Article of War.

2. War trophies will be taken only in a manner strictly consistent
with the following prineiples of international law:

a. Article 6 of the Geneva (Prisoners of War) Convention of 1929 -
(par. 79, FM 27-10; Ch, 6, TM 27-251 (p. 69)) provides: _

All effects and ob;;ects of personsl use—exeept arms, horses, mili-
tary equipment, and military papers——shall remain in the possession
of prisoners of war, ag well ag metal belmets and gas masks,

Money in the possession of prisoners may not be taken away from
them except by order of an officer and after the amount is determined.
A receipt shall be given. Money thus taken away shall be entered
to the account of each prisoner‘ ’

Identification doeuments, insignia of rank, decoramons, and ob-
jeets of value may not be taken from prisoners. .

b. Metal helmets and gas masks may be taken from pmsaners by
the proper authorities when prisoners have reached a place where
they are no longer needed for protection.

e, Article 3 of the Geneva (Red Cross) Convention of 1929 (par
176, FM 27-10; Ch. 7, TM 27-251 {p. 131)) provides:

After every engagement the helhgerent who remains in possession
of the field of battle shall take measures to search for the wounded
and the dead and to protect them from robbery and ill treatment.

d. The taking of .decorations, insignia of rank, or objects of value
either from prisoners of war or from the wounded or dead (other-
wise than officially for examination and safe keeping) is a violation
of international law. There is nothing unlawful, hawever, in a
soldier of our Army picking up and retaining smaII objects found
on the battlefield, or buying articles from prisoners of war, of the
sort, which, under the articles quoted, it is unlawful for him to take
from a prisoner, the wounded, or the dead. In view of the practical
diffieulty of determining in a particular case whether an object has .
been acquired from a prisoner by coercion or otherwise obtained in
a manner contrary to international law, commanding officers will
take appropriate measures to prevent violation or evasion of either
the letter or spirit of the conventions. Under no circumstances may
war trophies include any item which in itself is evidence of disre-
spectful treatment of enemy dead.

3. a. With the exceptions noted in b below, military personnel re-
turning to the United States from theaters of operations may be per-
mitted to bring back small items of enemy equipment which have
not been obtained in violation of the articles of the Geneva Conven-
tion as quoted in paragraph 2.

b. The following items are prohibited: '

(1) Nameplates. (These will not be removed from ecaptured
equipment except by authorized military personnel)
(2) Items which coutain any explosives,
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{8) Items of which the valne as trophies, as determined by the
theater commander, is outweighed by their usefulness in the
service or for research or training purposes in the theaters
of operations or elsewhere, or by their value as critical scrap
material.

“In conmection with the above-authorized retention of captured enemy
property as war trophies it is sufficient to point out that such retention
was authorized under the pertinent provisions of domestic law, not in-
ternational law, and that such authorization was in no way a reversion
to the older practice approved by Heffter ¢® which looked upon the taking
of booty as a right of the individual soldier under international law.

In any attempt to solve the many knotty problems relating to the dis-
position of captured ememy property, the London Declaration of 1943
cannot be overlooked, for it added substantial difficulties to legal solutions
by bringing into the picture the political concept of restitution. By the
London Declaration the United States and certain others of the United
Nations issued

. formal warning to all concerned, and in particular to per-
sons m neutral countries, that they intend to do their utmost to defeat
the methods of dgspossessmn practiced by the governments with
which they are at war against the countries and peoples who have
been so wantonly assaulted and despoiled.

Accordingly the governments making this declaration and the
French National Committee reserve all their rights to declare in-
valid any transfers of, or dealings with, property, rights and inter-
ests of any description whatsoever which are, or have been, situated
in the territories which have come under the oecupation or control,
direet or indireet, of the governments with which they are at war or
which belong or have helonged, to persons, including juridical per-
sons, resident in such territories. This warning applies whether
such transfers or dealings have taken the form of apen looting or
plunder, or of transactions apparently legal in form, even when they
purport to be voluntarily effected.s”

The concept of restitution as contained in the Declaration of London
would appear to imply that the capture, seizure or requisition of property
by an invading army is illegal, that after the fact of such capture, sei-
. zure or requisition, title to such property remains vested in the original
owner, and that the laws of war by which title to such property is trans-
ferred by capture, seizure or requisition are inoperative. While the lan-
guage of the Declaration would appear .to render it easy to make such
an inference and while such inferences were made by nations whose
property was seized, it is obvious that such inferences had no basis in law.
Certainly it would not be maintained on any legal ground that the Decla-
ration of London invalidated or rendered inoperative the unwritten rules

96 Bee note 13, supra,
67 Department of State Bulletin, Vol. 8, No. 184 (Jenuary 2, 1043), p. 21.
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of the international law of war or the written rules contained in the
Hague and Geneva Conventions, .

‘Based upon the Declaration of Londom, claims against the United
States for the restitution of items of military equipment were made by
‘several foreign governments, including Hungary, Poland, Yugoslavia,
Belgium and Norway. Each of these governments assumed that what-
ever property was seized by the German armed foarces was to be consid-
ered as ‘‘looted’ under the terms of the Declaration of London. As
much of this equipment was later captured or seized by the United States,
it was necessary, in attempting to determine the United States’ interest
in such equipment, to investigate as fully as possible the facts surround-
ing the German acquisition of such equipment, and to distinguish be-
tween property which could be legally captured or seized or requisitioned
under the Hague Regulations by the German armed forces, and property
which appeared in fact to have been ‘“‘looted.’”” As stated above, prop-
" erty captured on the battlefield or legally seized and requisitioned by an
army of occupation became the property of the captor government.
Under appropriate restitution direatives property which was illegally seized
was considered as ‘‘loot’' and, if recovered, was restitutable.

Great diffculties, however, arose in the application of these apparently
simple principles, In cases wherein it was found that Germany acquired
_such property as a result of capture on the battlefield or through seizure
or requisition under the gemeral rules of international law, applicable
as well to Germany and its allies as to the United States and 1ts allies,
the determination was made that Germany’s title thereto was valid.
Under the ordinary rules governing captured property, suprq, it is
usually not necessary for the capturing Power to go behind the faet of
seizure or capture by its own forces in order ta determine the validity
of its own title. However, in these and similar cases, because of the
Declaration of London, it was necessary to establish that such captured
enemy property had not been ‘‘looted’’ by the German forces.

The case of the captured Hungarian horses is a fair illustration of the
difficulties encountered. Certain Hungarian horses, belonging to private
and public owners, were taken from Hungary by the retreating German
" Army early in 1945, Later they were captured in combat by the United-
" States Army on German army farms and were reduced to firm possession.
" The best of them were brought to the United States for use at the United
States Army breeding farms. In 1947 the Hungarian Government re-
quested their return under the provisions of the Declaration of London.
The United States Army, believing the horses to be captured enemy
property, desired to retain them, while the Department of State, anxious
to prove the international good falth of the United States, desired to
return the horses to Hungary. After extended hearings befare a sub-
committee of the Armed Services Committee of the United States Senate,
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where all the relevant facts were brought to light, it- wes finally decided
by the Departments of State and Army that the horses were captured
enemy property, title to which was vested in the United States, and that
such horses could not be sent to Hungary, or otherwise dlsposed of Wlth-
out the speeifie authorlzatlon of an Aet of Congress.

In conclusion, it is’hoped that the material here presented will con-
tribute to an understanding of the légal principles and problems inherent
in the expression “‘captured enemy property.’”’ Colonel H. A. Smith
stated that it would be for the jurists of tomorrow to determine how suc-
cessfully wa of today have solved in our small pari such problems as have
been presented for decision.®® If this writer, by setting forth the gen-
eral principles which have been 111ustrated by recently decided cases, has
rendered this subject more understandable and the sources more available,
he will have achieved his purpose and will have given the jurists of to-
morrow some matertal upon which then: judgment concerning the suceess
of our efforts can be based.

: 28 fee note 2, supra.
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THE REPRESENTATIONAL FUNCTION OF THE ALIEN
PROPERTY CUSTODIAN*

JAMES L. DUNCANSONY.
Introduction

" 1946) COMMENTS .. . 83

On March 11, 1942, the President of the United States by Executive
Order No. 9095% established the Office of Alien Property Custodian of the
United States and on July 6, 1942, this. Executive Order was amended by
Executive Order No. 9193.% Section “5” of this Executive Order” authorized
the Alien Property Custodian to issue regulations covering the service of
process or notice upon any person within any designated enemy country or

-ahy occupied territory in connection with any court or administrative action - -
‘or proceeding within the United States. The Custodian was further autho-

rized by this Section to take measures in connection with representing any

such person which, in his dlscretmn might be in the interest of the United
States

.The Office of the Alien Property Custodian during World War II has per-

" formed an important function which was not “exercised by the. Custodian
during the first World War; namely, the representation of persons who, be-
cause of their presence in enemy countries, or enemy-occupied territory, were
unable to defend themselves or to appoint someone to represent them in court
or administrative actions or proceedings in the United States.

The declaration of war between the United States and the Axis powers in -
1941" focused attention on the Trading With the Enemy Act of 1917, as
amended,® with respect to property situated within the United States belonging
to persons -within enemy-occupied territory and enemy countries,

In order to implement the existing legxslatlon to meet the problems created

-~ by our entry into World War I, the First War Powers Act of 1941 was en-

" acted by Congress and approved by the President on--December 18, 1941.
Title 111 of this Act® amended the first sentence of subdivision (b) of Section
(5) of the Trading With the Enemy Act of 1917, as amended. This legis-
‘lation conferred broad powers upon the' President or any agency he might
select to deal with the property ‘or mterests therein of nauonals of a foreign
country during time of war.*
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Procedure Set Up By~ tlte Alien Pmperty Custodian o ‘

The Alien I’roperty Custodian, acting pursuant to the authority of the
Trading With the Enemy Act, as amended, and Executive Order No. 9193,
" thereafter issued General Ord_ers 5860 and 2010 ) B

“Section 301 remedies that situation by adding to the existing freezing control, in
substance, the powers contained in the Trading with the Enemy Act with réspect to
alien property, -extending thoese powers, and adding a flexibility of contro] which ex-
perience under the original act and the recent experience under freezing control have
demonstrated .to be ‘advisable. The provisions of Section 301 would permit ‘the estah- ’ -
lishment of a complete system of slien property treatment. It vests Mexible powers in - d
the President, operating through such agency or agencies as he might choose, to deal
with the prnblems that surround alicn properly or its ownership or control in the
manner deemed most effective in each particular case. In this respect the bill avoids
the rigidity and inNexibility’ which characterized the "Alien Properly Custadian Law
enacted during the last war” H. R. Com. Rep. No 1507, 77th Cong., (1941) 6233,

5. 7 Feo. Rec. 1971 {(1942).

6. 7 Fro. REG. 5205 (1942).

7. “The Alien Property Cusiodian is authorized to issue approprlate regulations gov-
erning the service of process or notice upon any person within any designated enemy
country or amy enemy-occupied territory in.connection with any court or administrative
action or procceding within the United -States. The Alien Property Custodian -also is
authorized to take such other and further measures in connection with representing any
suth person in any such action or proceeding as in his judgment and discretion s or

Wrne w o

e

*  This article in the main relales to cases arising in the New York Field Office of
the Alien Property Custodian,

¥  Member of the New York Bar. Assistant Chief, Estates and Trusts Section, New
¥ork Field Office of Alien Property Custodian.

1. Japan, $5 STaT. 785 (3941}, 50 U. S. C. A. Arr. (Supp. 1945) ; Germany, 53 Srart.
796 (1941), 50 U. S. C. A. Arr. (Supp. 1945} ; Italy, 55 Srar. 797 (1941), 50 U. S. C. A.
Arp. (Supp. 1945); Bulgaria, 56 S7ar. 307 (1942}, SO U. 5. C. A. Arr. (Supp. 1945);
Hungary, 56 Stat. 307 (1942), 50 U. S. C A. Are. (Supp. !945), Rumania, 56 Star.
307 (1942), 50 U. 5. €. A. Arp. (Supp. 1945),

2. 55 Star. 839 (1941), 50 U. S. C.-A. App. § 5 (Supp. 1945).
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Property Custodian in such action or procecdmg L .
8. 7 Fep. Rec. 6199 (1942), ’
9. Ibid.

10. 8 Feb. Rge! 1780 (1943).

2 Y

- bibiting such transactions or by permitting them on condition and under license. It is,
therefore, a system which can prevent transactions in foreign property prejudicial to
the best interests of the United States, but it is not a system which can afﬁrmatwely
compel the use and application of foreign property in those interests.

82
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3. Ibid may be in the interest of the United States. I, as a result of any such action or pro- ?

4. “Title T1I contains three provisions: (1) Section 5 (b} p. 2305 of the Trading with geeding, any such person abtains, or is determined to have, an interest in any property -;:‘lg
the Enemy Act has been continued down to the present time. The existing system of (including money judgments), such property, less an amount equal to the costs and ex- f’ti
foreign property control (commonly known as freezing control) is based on that sub-. penses incurred by the Alien Property Custodian ip suth action or proceeding, shall be ??

_ division as Jast amended on May 7, 1940. That subdivision of Section § as it is now in effect, subect to the provisions of Excculive Order No. 8389, as amended, provided, however, f§:
however, does not give the broad powers to take, admlmster, control, use, liquidate, that this shall not be deemed to limit the powers of the Alien Property Custodian under . ik 150l
etc., such foreign-owned property that would be given by Section 301 of the bill. At present section 2 of this Ordﬂ;" and provided further, that the Afien Property Custodian may N f,ﬁé i

P the Government exercises supervision over tramsactions in foreign property, either by pro- vest an amount. of such property equal to the costs and expenses incurred by the Alien Hies
LA
tf %
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" Genéral Order 5 requires all persons, acting’ under judicial supervision or
in any court or administrative action or proceeding, to file a report relating
to property or interest wherein it is reasonably believed that a person within
an enemy country or enemy-occupied territory has an intérest. The report
relating thereto was required to be executed on a form known as APC-3.

- General Order 6 relates to the service of process or notice upon persons
 .within designated enemy countries and enemy-occupied territory..- Certain
states!? amended their laws to provide for service of process or notice to
conform with the provision of General Order 6. In New York, Rule 50 of
the Rules of Civil Practice was also amended to provide for service upon
the Custodian. It should be noted here that the issuance of General Order
6 was designed to aid the courts in meeting the various problems brought

about by the declaration of war; however,. its provisions are permissive and -

not mandatory. The Custodian through this order has provided for con-
structive service of process upon persons who, because of war-time conditions,
are helpless to protect their interests in property under the jurisdiction of

. the various courts. or administrative bodies in the United States. It has been 4

said that where the Alien Property Custodian does not accept service of
process -on behalf of ‘a person within an enemy country or in enemy-occupied
territory or does not enter an appearance through a designated attorney on
his behalf, the court has no jurisdiction of the proceeding. and the interests
of persons in the res cannot be adjudicated.’ The Custodian has not ac-
cepted service of process nor appeared in proceedings which do not involve

the property rights of foreign nationals smce these matters are enhrely Dutsnde

the sphere of his jurisdiction.™

General Order 20 states that certain desrgnated persons such as an ercutor
Administrator, etc. shall not pay, transfér or distribute any property -for
. the benefit of any person within an enemy country, or enemy-occupied- ter-
ritory, unless the Alien Property Custodian has issued-a written consent to

the payment. transfer or ‘distribution of said property. The courts- have uni-

formly upheld this General Order of the Alien Property Custodian; _even

.in the case of a payment to the City Treasurer pursuant to the provisions.

of Section 269 of the Surrogate’s Court Act,'® such a consent has been held

11. See note § supra.

12, Indiana Acts 1943, C. 165; Marviand Laws 1043, C. 31; New Jersey Laws 1943
C. 32; New York Laws 1643, C. 407; Washington Laws 1943, €. 62, .

13. Farmers and Merchants National Bank of Los Angeles v. Superior Court of Los

Angeles County. 25 Cal, (2d) 842, 155 P. {2d) 823 (1943); C/. Dean v. Nelson, 10

Wall. 158 (U. 8. 1869).

14, With reference to the jurisdictional problems involved in such personal  actions
see, Rosenblum v. Rosenblum, 18t Misc. 78, 42 N. Y. 8. (2d).626 (Sup. Ct. 1943);
Fengler v. Fengler, 181 Misc. 85. 43 N, Y. S. (2d) 885 (Sup. Ci. 1943).

15. This section provides in part as follows: “Where it shall appear that a lezatee,
distributee or beneficiary of a trust would not have the benefit or use or <ontrol of

s
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to be necessary.'®

Designation of Atterney by the Alien Property Custedian
The Alien Property Custodian, upon the receipt of process.or notice relating
to property - wherein it appears that a persen within enemy-occupied territory,

or a designated enemy country, has or may have an interest, designates'?

an attorney on his staff to appear on behalf of such person in the pending

action or proceeding in accordance with Section “57 of Eaecutwe Order No.:

9193, .
In some cases where the Custodian has- (lesq,n.xted atmrncys to appe'n— on
behalf of persons within un epemy country or in enemy-occupied territory,
the courts have misconstrued the effect of such an appearance and in some

_of "the reported decisions the courts have incorrectly stated that the Alien
* Property Custodian had appeared in the proceedings. A careful examination

of the appearances filed of record will disclose, as Surrogate Henderson .cor-
rectly stated in Flaum's Kstate,'® that a demgn‘umn of ‘attorney by the Alien

_ Property Custodian to appear for a person within an -enemy country or

enemy-occupied territory did not -constitute an appearance by the Alien
Property Custodian as an Executive Officer of the United States. The desig-

" nated attorney files his designation and Notice of Appearance on behalf of

the: person within -an enemy country or ememy-occupied territory and his
appearance continues until the Alien Property Custodian determines that the
designated attorney's services are no longer essential. It has been held, how-
ever, that the exercise of this representational function does not préclude an
attorney’s acting under a valid pre-war. power of attorney from continuing

" to represent his client who is in enemy-occupied territory during the time of
war unless such representation conflicts with the best interests of the United”

the money or other properly due him. or where other special circumstances make it )

appear desirable that such payment should be withheld, the decree may dirgct that
such money or othur property he paid into the surrogate’s court. for the benefit of
such legatee, dlstrlhutce, beneficiary of *a trust or such’ persen or persons who may
thercafter appear to be entitled thercto. Such money or other property so paid ints
court shall be paid out only by the special order of the surrogale or pursuant to’ the
judgment -of a court of competent  jurisdiction.”

16. Mitler’s Estate, 181 Misc. 88, 45 N. Y, §. (2d) 485 (Surr. Ct. 1943); FEstale of
Hans Gunnerson, N, Y. L. J, Oct. 26, 1944, p. 1406, col,

17. The usual form of such designation is: “Pursuant to the authority vested in
the Alien Property ‘Custodian by the Trading with the Enemy Act. as amended, and
Executive Order No. 9095, as amended, you are hereby designated, appointed and em-
powered to appear for and represent persons (a Person) within enemy-

occupied territory {within a designated enemy country), in the moatter of the estate.

of , deceased, a case now pending in the Court, County
of State of and to take such measures in connection with
representing such persons (person) as may from time to time be determined "by me
or by my duly authorized representative’” )

18, 180 Mise, 1025, 42 N. Y. S (2d) 539 {(Surr, Ct. 1943).

X
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. States!® Tt has also been held that the designation of an attorney by the
- Alien Property Custodian cannot be questioned.?® ’

This right to designate an attorney to represent persons within a designated

5:enemy country was upheld by Surrogate Delehanty in Mazter of Cassola?*
" when attorneys representing the Swiss Consul General (as protecting power

acting for the Government of Italy) sought to stay the settlement of an
estate until the conclusion of war and until the distributees of the decedent
might have counsel of their own choice.” Surrogate Delehanty denied the

_motion of ‘the attorneys for the Swiss Cons;_ul and upheld ‘the.representation

" by the designated attorney of the Alien Property Custodian.. The attorneys

designated by the Alien Property’ Custodian, wherever it was determined
that communication with the defendant who was in an enemy-occupied ter-
ritory, or a designated enemy-country,-was necessary, have applied for and
obtained stays of the actions until a reasonable time after. the termination
of hostilities.® These decisions have been in conformity with the leading

" -case of Watts, Watts & Co. v. Unione Astrisca di Navigazione.®

The designating of attorneys by the Alien Property Custodian has aided
the courts in jurisdictional matters and their active participation in the pro-

ceedings have permitted a proper adjudication of the rights of all interested

parties, - Mention of a few cases will serve to indicate how the attorney
designated by the Alien Property Custodian has actively assisted in protecting
the -property rights of persons, in enemy or enemy-occupied countries, who
have been umable to protect their interests. In Cassola’s Estate?*. the desig-

nated attornéy on behalf of the distributees in Italy, opposed a claim by the

Columbus Hospital of a gift cewsa mortis, 1t was claimed that currency,
bonds, a commercial bank book and a statement of a brokerage account had
been the subject of a gift by the decedent through the medium of the de-

livery of the keys to a box in his home. Surrogate Delehanty, while ruling

19. In the Matter of Renard, 179" Misc, 885, 39 N. Y. S. (2d) 968 (Surr. Ct. 1943} ;

In re Chapal’s Estate, 182 Misc. 402, 45 N. Y. 5. (2d) 237 (Surr. Ct. 1943).

20, In re Schultz’s Estate, 180 Misc. 1023, 1024, 42 N. Y. S, (2d) 537, 538 (Surr, Ct.

1943}, the court said: “Perforce the Trading with the Enemy Act . . . and the Executive
Orders the court and the parties must permit the appearance of the attorney designated to
appear in the proceeding by the Alien Property Custodian, The rights which may enure
to the benefit' of the nation mps't be- protected and the authority of the agency "estab-

lished by the Congress to intervene for the protection of the national rights is in- -

dubitable. In no event could the appearance of the attorney for the Alien Property

Custodian be stricken out sinte on the face of the record there may be an interest in

the assets of deceased on the part of persons residing in enemy-occupied territory.”
Also sce Petscheck v. American Enka Corp,, 182 Misc, 503, 49 N. Y. 5. (2d} 49 (Sup.
Ct. 1944), : .

210 183 Misc. 66, 47 N. Y. S. (2d) 90 (Surr. Ct. 1944). .

22, Metzger v. Credit Indus. d’Alsace et de Lorraine, N. Y, L. J. Aug. 4, 1943, p.
239, col. 1; Geismar v. Bellamy, 180 Misc. 1018, 44 N. Y. S. (2d) 576 (Sup. Ct. 1943)-

23, 248 U."5. 9 (1918). . ..

24. 183 Misc. 366, 47 N. Y. 8. {2d) 90 (Surr. Ct. 1944),
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in favor of the Columbus. Hospital on the currency. and the bonds, upheld
the contention by the designated attorney that a commercial bank book and
a statement of a brokerage account could not be the subject of delivery by
the mere transfer of the keys to the box containing these items. In Graud’s
Estate® a claim was made by a guardian for an infant that an instrument
executed by the absentee constituted a gift under the Laws of Latvia but
the Surrogate decided in favor of the designated attorney of the Alien Prop-
erty Custodian and the Special Guardian for the absentee and held that
the instrument did not constitute any evidence of a gift by the absentee

" to the infant. In Matter of Lachat® the late Surrogate Foley upheld the

contention of the designated attorney who opposed the probate of the .will
upen the ground that the testatrix did not have testamentary capacity and
that the instrument produced was executed- as a result of undue influence,

A similar contention by the designated attorney in the Estate of Berthe -

"May*" resulted in the denial of iprobate to a proposed last will and testament
because of undue influence.. In"the Matter of Andrevitch,® Surtogate Howell -
upheld the contention of the designated attorney that the Socialist Labor
Party, being an unincorporated association, was not the proper beneficiary
of a bequest. In Matter of Berkel® it was contended that a certain para-
graph of the will constituted a trust. The attorney designated by the Alien
Property Custodian opposed such interpretation and contended that the fes-
tatrix intended an outright legacy. The position of the designated attorney '

‘was upheld .by Surrogate Savarese of Queens County. Surrogate Griffiths

of Westchester County, in Matter of George Antoni™ ruled that a frust
for the- benefit of the widows and orphans of Neupfalz, Phinpfalz, Germany,
was a valid charitable trust. This interpretation was advocated by the desig-
nated attorney and the New York Attorney General o

There are, of course, a great many cases which have been unréported in”
the State of New York -in which the ‘designated attorneys have performed
services of inestimable value to persons in enemy-occupied territory and in
enemy countries.® The activities of the designated attorneys reflected in
the New York decisions cited above have been carrried out extensively
throughout the forty-eight states.?

25, — Misc; —, 43 N. Y. S, (2d) 803 (Surr. Ct. 1943},

6.7 184 Misc. 486, 492, 52 N. Y. S. (2d)} 445, 450 (Surr. Ct. 1944).

27, 184 Misc. 336, 55 N. Y. S. (2d) 402 (Surr. Ct. 1944).

28. — Misc, —, 57 N, ¥, 8. (2d) 86 (Burr. Ct. 1945),

29. 184 Misc, 711, 58 N. Y. S (2d) 279 (Surr. Ct. 1944).

30. N Y. L. J, March 4, 1946, p. 869, col. 3. o B

31, Additional cases invoiving the representational functions of the Alien Property
Custodian’s Office in this State will be found in the Estate of Anna Downer, N. Y. L. I
February 16, 1945, p. 637, col. 1; Estate of Louis Ravasi, N. Y. L. J., April 20, 1945,
p. 1503, col. 2; In ¢ Morland’s Estate, 184 Misc. 439, 55 N. Y. 8, (2d} ‘914 (Surr. Ct.
1944), - N S :
32. A few representative cases outside this jurisdiction in which the designatéd at-
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- . - ' Vesting Property

The Alien Property Custodian, in World War 1, seized property by serving
. a demand upon the person holding property owned by the enemy. During
'Wor]d War Il a different procedure has been followed by reason of Paragraph
v “2" of Executive Order No. 91933 This provision gives.lo the Alien Prop-
erty Custodian the power to vest pmperty which is under jidicial super-
vision.® This power is not limited but is all inclusive, Thts has recently
been settled by the Supreme Court of the United States in Markham v.
CabelP® in which the Court said: “. . .these authorizations carried power
to issue regulations particularly in connection with the vesting of property
as was done by the vesting orders in this case. The Alien Property Cus-
todian in taking over the administration of the Trading with the Enemy
Act is entitled to the full scope of its permanent pmvnsmns whether found
in Section § (b) or Section 9 (a} or elsewhere.” e -

1f the Custodian deems it necessary in the natiorial interest, he is autho-
-rized and empowered to take any action including the vesting of property.
The_ Custodian, however, has not (under Section 2 (f) of Executive Order
9193) vested property of persons within enemy- occupled territory _except in
certain isolated cases where vesting was necessary in order. to protect the
property interests of such persons.®®

There are two types of vesting orders executed by the Alien Property
Custodian: :

1. an “all right, title and interest” vesting, and
2. a res vesting.

The first type, or an “all right, title and interest” vesting, transfers to’ the.

United States of America whatever title the designated national had in the
property, while b_y the second type, or res vesting, the Custodian vests the

torneys’ aclivilies resulted in the ultimate award of proper(y to “the foreign national
which, but for these services, would not have been distributed te him, are: Allen v.
Muazurowski, 317 Mass. 218, 57 N. E. {2d) 844 (i944); Estate of Christina lLouise

Petersen (Sup. Ct. South Daketa .1946); Estate of Niclsen, — Mont,‘—', 168 P, (2d)
792 {1946). T
33. 7 Fep. Rec. 5205 (1942). . - R

34. “The Alien Property Custoedian is authorized and cempowered to take such action
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property itself. Justice Pecora, in Stern », Newton® wrote a very compre-
hensive opinion and analyzed the difference between an “all right, title and
interest” vesting and a res vesting.. The learned Justice upheld the right
of the Alien Property Custodian to immediate possession of the property
by reason of his res vesting order.

The Alien Property Custodian has set up an administrative process whereby

" a person, who is not a natlondl of a designated enemy country, may file a

claim with the Alien Pmperty Custodian. Such.a person by fling a form
known as APC-1 with the Alien Property Custodian has’an opportunity to
have- his claim determined administratively at a hearing before the Vested
Property Claims Committee. The Committee, after such a hearing, may
determine- that the claim should be allowed. Tts determinations are subject,
however, to the ultimate decision of the Custodian and appeals can be taken
o the Custodian from the Committee’s decisions. Procedure hefore the
Vested Property Claims Committee is governed by regulation™® The divesting
of vested property is an act performed solely by the Custodian. A claimant
may, in the first instance, -without a hearing before the Vested Droperty
Claims_-Committee or after a claim is rejectéd, bring an action in the Dis-
trict Court of the United States under Section 9 (a) of the- Trading with
the Enemy-Act as amended® demanding that the Alien Property Custodian
return his property. In Markham ©. Cabell*® the United States Supreme
Court has upheld - this right of the claimant to bring " such an_action.
Vesting Orders by the Alien Propertyx Custodian have . also been upheld
by the state courts. The late Surrogate Foley, in Matter -of Reiner,* wrote:

“The. gift to each of these legatces vested indefeasibly in her upon the death
of the decedent, with pavment only postponed under certain stated conditions.
The Alien Property Custodian has succceded .to all the rights in the property
to which the légatce was entitled ‘as completely as if by _convevance, transfer
or 1<qlgnmem ’

The same great Junst agam gave full recognition to the Alien Property Cus-
telian’s vesting order in Matfer of Dieudonnc® where the court held that
“the Alien Property. Custodian acquired by virtue of the vesting order all
the right, utle and interest of the life tenant and the other alien beneficiaries
in the trust.’

as he deems necessary in the national interest, including, but not limited to, the power

g?? L to direct. manage, supervise, control or vest. with respect to: *. . . () any property 3. — Misc. —, 39 N. Y. S. (2d) 593 (Sup. Cu 1943).°
:\%fé of any nature whatsoever which is in the process of administration by any person acting 38. & Feo. Rrec. 16709 (1943). :
z?}" + under judicial supervision or which is in partition, libel, condemnation or other similar 39, 55 Srar. 839 (1941), SO U S. €. A (Supp. 1945).
¥4 procecdings, and which is pavable or deliverable to, or claimed by, a designated enemy 40. 325 U. 5. 847 (1945). -
% country or national thereof.” 43, - Misc. —. 44 N. Y. 8 (2} 282 (Surr. Cr. 1943),
35, 325 U. 8. 847 (1943). 42, Citing Commercial Trust Co, of N.- J. v. Miller, 262 U. 5. 51, 56 {1923)
36. Under a bill which became public law on March & 1946 (Public Law 322, 70th 43— Misc, —, 53 N. Y. 8. (2d) $6 {(Surr. Ct. 1945).

44, Citing the Trading With the Enemy Act, §§ § and 7; First War Powers Act of
1041, § 616; Executive Order 9095, as amended; Woodson v. Deutsche G. &,S 85 V.
~Rorsster, 292 U. S. 449 (1934); Cenmtzal Union Trust Co. v. Garvan. 254 -U. 8 554
(1921); Miller v. Lautenberg, 239 N. Y. 132, 145 N. E. 907 (1924); Matter of Bendit,

Congress} a new Section 32 was added to the Trading with the Enemy Act. This new Sec-
tion authorizes the President for such officer or agency as he may désignate to restore seized
property to persons who were not citizens of enemy countries and who were not hostile
_to the United Slales )
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In those cases where it is established that a person within enemy-occupied

territory has an interest in property under judicial supervision and the Cus-

todian has determined not to vest such property, attorneys and fiduciaries
have been requested to provide in their decrees, judgments and orders that
the property be placed in the City or County Treasurer’s Office .pursuant to
Section 269 of the Surrogate’s Court Act*® until the further order of the
court, or in a blocked account pursuant to Executive Order No. 8389, as
amended. Section 269 of the Surrogate’s Court Act has been very helph‘n(ll
in this respect and the late Surrogate Foley, in Matter uf. Alexandroff,
analyzes the reasons for its enactment by the New York legislature.

Discontinuance of Representation by the Alien Property Custodian of
o " Persons Within Liberated Areas.

It has always been the aim of the Office of the Alien Property Custodia.n
to restore the normal procedure of the courts wherever possible and to this
end the Alien Property Custodian has issued three press releases w'xt‘h re-
spect to his determination as to persons who were. no longer “‘designated
nationals” within the meaning of General Orders 5 .and 6. The first release

was issued on October 20, 1944 and the Alien Property Custodian determined

that persons within the territory of the Union of Soviet Socialist Republics,

as recognized by the United States on September 1, 19.39, were 1o longer
to be considered “designated nationals” because the territory described haf:]
been liberated from enemy forces, and because postal and other communi-
cations with persons within such territory had been r&torefi. In this release
it was emphasized that the attorneys designated by the Alien ’Pr'operty Cus-
todiah to represent such persons would continue to do so until the, court
recognized a duly authorized representative to appear for such persons.

The second press release was issued on March 1, 1945 and to the same
effect as. the October 20, 1944 release, the Custodian determined that persons
within Belgium, Estonia, Finland, France, Latvia, Lithuania and Poland, not
including the provinces of Pomorze and Katowice, were no longer to be con-
sidered as “designated nationals,” The third press release was issued on June
7, 1945 and the Custodian determined that, effective on July 1, 1945, per-
sons - withiri  Albania, Czechslovakia, Denmark, Greece, Luxemburg, 'l:he
Netherlands, Norway, Jugoslavia and the Provinces of Pomorze and Katowice
of Poland, were no longer to be considered “designated nationals.”

-The Alien Property Custodian is presently accepting service on bghalf of
persons within Austria, Germany and Japan and citizens and subjects 'of
Germany and Japan who are within Bulgaria, Hungary, ltaly or Rm'n.ama.
General Orders 5, 6 and 20 no longer apply to persons who are not citizens
or subjects of Germany or Japan within Bulgaria, ?Iungary, Ttaly -or Ru-

214 App. Div. 446, 212 N. Y, Supp. 526 (i1st Dep't 1928); Matter of Bielcken, 167 Misc.
327. 3 N. Y. S. (zd) 793 (Surr. Ct. 1938); Matter of Littman, 176 Misc. 679, 28
N. Y. S. (24) 438 (Surr. Ct. 1941). o E

45. See note 1S supra. : B

46, 183 Misc. 95, 47 N. Y. S. (2d) 334 (Sure, Ct. 1944).

.
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mania in any court or administrative action or proceeding within the United
States originally initiated or commenced .after- April 15, 194647

) Vesting of Costs and Expenses - i

The Alien Property Custodian has established a procedure whereby he may
be reimbursed for his ‘actual costs and -expenses for representing persons
within enemy-occupied territory where as a result of such representation
these persons are determined to have an interest in property under judicial
supervision. The Custodian’s authority for this procedure is Paragraph “S”
of Executive Order No. 9193.*% The courts, as ‘a whole, have recognized
this . authority and have signed decrees and orders directing the fiduciaries
to pay te the Alien Property Custodian his costs and expenses upon the is-
suance and filing of his vesting -order. The designated. attorneys have filed
affidavits with the various courts setting forth what costs and expenses the
Alien Property Custodian has incurred in the action or proceeding in those

" “matters where a vesting order has not issued. It must be realized that some

delay is encountered because of the administrative procedure involved and
it is not possible to have all vesting orders issued in time to have the number

" and the amount inserted in the decree or order.

Conclusion

The Office of the Alien therty Custodian has been a distinct aid to all

the courts during World War IT because of the procedure set up. whereby
designated attorneys represent persons within designated enemy countries and
enemy-occupied territory.  Jurisdictional defects have been remedied, the
courts. have functioned without tgo much delay, the interests of persons ren-
dered helpless by war have been protected, excessive fees and costs have

been held to a minimum and the cost to the United States taxpayer has -

been almost nil. And how has this been accomplished? There is a simple
answer. The Office of the Alien' Property Custodian f{rom its beginning has
sought and given cooperation to both court and attorney. The Bench and
Bar, in turn, have given to the Alien Property Custodian’s Office their
fullest .co-operation and understanding, . ‘

 The statement*® by the Deputy Alien' Property Custodian, Francis J. Mc-

- Namara, expresses this aim:

“It ‘is the desire of the Alien Property Custodian to so administer his office as

to aid in the orderly disposition of all pending court or administrative actions
of proceedings involving the properly or interests of persons in an enemy country,

or enemy-occupied territory. If he has succeeded in this phase of his functionms,

it has been due.to the patience and willingness of the bench and bar to sid and
assist him.”

47.. 67 Fep. Rec. 3579-3581 (1946). o :
48. This paragraph provides in part as follows: *. . .and provided further, that
the Alien Property Custodian may vest an amount of such property equal to the costs
and expenses incurred by the Alien Property 'Custodian in such action or proceeding.”
7 Feo. REc. 5205, 5206 {1942). . A ;
49, Address to Amer. Bar Ass'n, Chicago, 1l 1943,
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CREASING public sttention iy bemg focused on
: problems of economic defense as & part of the total
‘program of our national defense effort. Although less

42d far-reaching policy in the economic and financial
&res will play s vital role in the weakening and ulti-
mate defeat of the aggressor nations.

: . Tt may take us many months to whip into shape
© a0 effective army and to jncrease our production of
- war materials enongh to become the real arsenal of
_democracy. On the economic defcnse frout, however,
"there need be no period of preparation preliminary to
s jor action. We are prepared now. We are equipped
today with the most powerful economic weapons in
ths world.

Foreign fands control, or freczing control as it is
Iore popularly called, is one of the most important
Iastroments which this country can. employ ip its
-€conomic defepse. This control in effect subjects to
XTegulation end scrutiny all transactions in which
mocked countries or their natiopals bave any type of

Anterest. The control also bas those elements of speed

&nqd flexibility that make possible the immediate execu-
tion of economic programs in the furtherance of this
Qovernment's foreign policy.

History

Freezing coutrol was first instituted a year and 8
kaif ago when, the Germaus invaded Norway and Dea-

by
EDWARD H. FOLEY, Jr.
General Counsel for the Treasury Department

Address delivered before the Commitec on Insumm;e Law
AMERICAN Bar AssocuaTioN — SIXTY-FOURTH ANNUAL MEETING
Lincoln Hotel, Ind'iana;;olis, Indiana
Sepzemﬁ?l; 29, «]94]

ufdramatic and stirring than rilitary action, s sound

The

P.02-85

mark. On that d.ay the' Pmdent, by Execuin Ondé
prohibited transactions involving Norwegmnan&.bm
ish property except as:suthorized; by -ibe.:Sée fﬁl‘?
of the Treasury. Thereafter, 4 other’ eount#iss i
invaded or subjected to the, domnatwn._ o8

powers, freezing coptrol was made apphmble ‘o fhem

On June 14, 1941, 8 most, zmportant exm
freezing control took place The rema.mmg eol
of continental Europe includipg Germsny and Ital
were bronght under the control This step changed;
the emphasis of freezing conmtrol from- & -defensive
weapon priwarily intended to protect. the property of
invaded countries, to a frankly sggresswe weapon‘
against the Axis.

On Ju]y 26, M whan Japan over-ran
Chiza, the contro] was, invoked ;gia:m;trwhpm
publis is becommg meraanmgb' aware that the ]
of freenng ccnt:-ol on Japnn has proved \

andthefmzmg
Proclaimed List
tngs, General L:m mdPubﬁc

administration §£ freezing. coptrol are p g
fssued by the Tréasury Depdrtiment ‘
mb:s Foreign Funds" Control”,. which’ mphlet Ty,
obtained from any Federal Roserve, . ok
Department in, Wuhnmm

ﬁled with the Féderal Reistcr.
Treanry Depnrtmmt g’ Ihe Fedcnl
persoos | a:ni iasuwbws dm mpes
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TAANG

" tiine; freezing control was extended to China at the
" specific request of Generalissimo Chiang Kai-shek in
.order to asaist China in the control of its economy and

{ “drder to prevent Japan from using the occupied

~ aress in China as 8 loop-hole for evading our freezing
control.

On July 17, 1941 8 step of a gomewhat different

.- order was taken. The President suthorized the issu-
" ance of The Proclaimed List of Certain Blocked Na. -

o ~tiopals. This List, better known as the black list,
" eontains the names of about two thousand persons and

. firms in the American republics whose activities this
- Government believes: are unfriendly to the interests

4 of the United States and hemispheric defense. From
i*.time to time names have been added to and deleted

.+ from the list. The. black list has the effect of extending

‘the freezing eontrol to the listed persons and firms

and treating them for all purposes as though they

wers nstionals of Germany or Italy.

Legal Aspects

The &eenng control order is based on & sectmn of
*thia 1917 'I‘ra.dmg with the Enemy Act.? This section

_i_Umwd States’ Apart from the statutory provi-
‘Eidnk; ‘the’ President. possesses powers conferred upon
‘him directly by the Constitution. Some agpects of these
. .- Pregidential ' powers, mclndmg his power to control

" -’;ﬂfo:wexgn ‘relations, T expect to dmcusa tomorrow before
Tiithe Mumclpal Izaw Secnom '

Qe want to! “pomt out that the legality of Ireezmg
“eontrol- has niot ‘bedn challenged -in any court or, for
.jthat* mtter by -anyobe ‘appearing before the Depart-
meat. . T behzve that this is. due not merely to the
xcomprehemmness of ‘the underlying authority, bat
o 16 the- widespread * sympathehc nnde:sta.ndmg by the
SR pubhc of the Purposes and aims of freezing control and
S :.»‘\ the method.s employed in: rts admmmuhon. e

The h'emng cantrol o:der dm not eXhaust the

'powersvesmdmthel’mdentbythemtute. In view
Séc. §(b) o the’ 'I‘ndixg vt the
17, & .&tﬂaxd 40 Stat. 415,
‘s't %.*n v 55

966.48&::1 545m.179

. O.RC, ) 24 U.'S.

%35) 294 U S. 317; Prrey'w, ‘U’g:d g:::
\ ‘5‘?53&9';;.6' United, Swater, (D:. CIs/ D.
3. ‘: .G 13 16?-170 172174 Ucber:u "Firang.
fgodberd "M“(C'CA.ZIW)%FXWD
‘hbucco Ca, v.'?dcmz o0, S. 579} B o

(3) 62,1065 F. iy s W&CAMm) 14F.
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.88 yet taken to curb Japanese aggremon At the sgme

.. _aszbeen ‘held constitutional ‘by the Supreme Court of

of the mterrelattonshlpa which have long existed be. : 7

b
kol

tween certain persons and concerns in this country and ;

foreign interests and in view of the changing nature of *
the economic problems to be met from time to time, it is %
indeed fortunate that the authority vested in the :
President is sufficiently broad to permit him to apply 7} -
the freezmg control as the situation currently reqmm .

Purposes

The application of freezing control to an inereas.
ingly larger area of the world has grestly inereased
the effectiveness of the control.

‘When the control was first mvoked it was regarded
8s a8 means of i znsnrmg that the Danish and Norwegian.
owned property in this country would uot £all into the
hands of Germany. The Government also regarded
itself as owing 8 responsibility to those persons who
placed their assets here out of confidence .in our

 strength and fairness. Freezing control also minimized

PR e
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the liabilities of American banks and others sgainst %

over-run countries of Europe.

Not only was it neeasary to protect property in

this country belonging to the invaded areas; it was

"also necéssary to prevent the Axis powers from realiz-

ing the full benefits of large amounts of securities and

other assets which they hed looted in the invaded *
countries. To this end controls were established over ¢

the jmportation into the United States of securities,

diamonds, paintings, and other valuable assets which ~

had fallen into Axis bands.

Had we not imposed freezing control, _wé would °
not only have failed in our responsibilities to owners. .
of seven billion dollars of funds in this country, but =

 the assertion of conflicting claims to property ansmg “"‘“., .
out of invasion and other revolutionary changes in the ¥

A e 4

we would have permitted the Axis countries to bave
used- these billions of dollars to their own very con- '

siderable advantage. With such funds the Axis conld
bave' drawn ou our resources and the resources of the

“Western Hemisphere to maintsin their war effort, to
'mengthen their economic and financisl position, snd

‘to-atquire those ital strategic materials both here.
Emvwv!ocqu“q vital and strategi

4nd abroad which are urgently needed by our country

‘ and other friendly eounmes

I»cm of these dollar assets and the inability of the. "z
Axis to acquire other dollar assets bave greatly 1m- .
Ppaired the ability of the Axis powers to finance pro- ...
Paganda, sabotage, and other subversive activities in o
‘the ‘United States and in other aress of strateglc

importance to thm country.

N

e
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Freezmg control bas pre\'ented the Ans countries

S

. od their satellites from using the American. dollar,
¥ i American banking ‘and financial facilities, for
'E mmercial and other activities in the United States
-k ad other parts of the world The American dollar
'} tday is the strongest medium of internstiopal ex- .

: . change. [t is the most sought after medium in the

< world for psyment for goods and services. Tbe sub-

" F jetion to licensing of all dollar transactions in which

“§ the Axis countries are directly or indirectly interested

. e eflectively curtailed Axis use throughout the world
'k of our dollar as a medium of payment.

¥ Inconsidering the effectiveness of freezing control,
§ oot be misled by the fact that the aggressor nations

" pave sought to retaliate against American-owned prop-
erty sbroad. American-owned property in the Axis
wuntries, as well as in otber European countries, in
most cases was largely given up as lost before freezing
sntrol was instituted. Germany, through a gradual
system of confiscation and control, left American own-
ars of property with little more than a shell of title,
wizing for German purposes the operating use of the
American-owned property abroad Moreover, Germany
by seizing American-owned assats abroad can pot com-
pensate itself for the dollars which Germany hoped to
acquire as a fruit of her conquest. These American-

owned assets in Europe will not help Germany buy -

gvods and services throughout the world as Germany
would have been able to do had. we allowed her to
sequire title to any substantial part of the $7 billion
of European-owned assets in this country. :

Freeung control has mot been confined to the
Yegulstion of banking and financial transactions It
% s an instrument for controlling all imports and
:ﬁﬁ between the United States and the blocked

e

. The most striking and efective appheatwn of freez
Ing ]:-nntrol occurred in its extension to Japan. ‘The
491;l eation of the controls effectively stopped sll trade -
emplo;rgm Freezing control was the instrument

X erallel action against Japanese aggression. As

%D this country and black-listed persons in Latin -

Ametiea Thzs action which our Government has al---

nuha
o &hﬂz,

8etivitieg
Pheric d ;:n::e hosule to the Unxted States and hem;s—_

taken, as well ag the metion it is currently . |

will contribute greatly to the elnmnnﬁon"‘

FRENT FUBLIC INFD.

by the British, Dutch, and ourselves m;-. .

the t of this coordinated and concentrated action; < "o
&onomy of Japan has suffered s profound ghoek =

' beWGhavealsoehmmated import and ﬁxpol‘tmde

-listed persons from such influénce and

xged many Latin Ameriean eonntnes to. :
along eomparable lines, thus serfously ¢
the ﬁnanmal and economic activities of the

Freezmg control has been employe&’ t
those neutml European com:tms wiueh‘

qmﬂy compelled against their wm to :
“‘fronts’’ for operstions in the economic an.d pYRm

field By the extension of freezing. control
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ERHL ¢ fresaing oontrol presents diffeultar -
g : must be deglt thh in & manner whmh ministration ‘o zing contro praen culties:s. -
g m@ﬁ;’y legitimate American interests, Action The Treasury has constantly sought and adoptei@‘
g?f 'mn continue to be taken to solve this problem. ~  methods for simplifying the licensing procedure s:;d%{
i ; ‘M a i rovide ample the issuance of rulings and other information oa

24 S 'l‘he freezing order and regulations p questions of public interest. | e

ilities for requiring reports and making investiga-
llb”ns to assure the effective functioning of the pro-
' gram. "We are now engaged in taking & complete and

Policy, questions arising under freezing control are - &
© ‘Uiripiehensive census of every conceivable type of

considered by an interdepartmental committee consist. . 3

2 ing of representatives of State, Treasury, and Justice .
. ’!’E’ré}gn-owned property within the United States, irre- :
' ivé of whether the owner of such property has Departments. Liaison is maintained with the recently

.. Ybbn' blocked under the fr order. This census .created Economic D'efense Board on which the State, -
. ‘i'bguires precise data ag to the identity of the foreign 17¢85Wy, end Justice Departments are represented.
. {iterests and the nature and location of the property. Activities of freezing control are also coordinated with =~ .
. e anticipate that the census will be an invaluable the functiops of otber depaxtmant.s and agencxes of -
..,agdm eﬁeehvelycarrymgoutthemyupects of the the Government. ' :
' ‘prograin which I have discussed and in essuring the , . T ‘
.‘?omplete protection of American interests as well as of & The Tre?;g bas soug}m Zo give af E}l:c&nta mtg
‘.inendly forexgn interests, eir counse opportumty 0 p?esen A elr case E
. ‘ the Department, both orally and in writing, and %
-+ One aspect of freezing control that I should pot. insure the disposition of applications on the basis of
omit: is its usefulness s a mechanism through which equality and defined principles of policy. We have
* wemay: provide assistance to friendly countries in their  glways been prepared to reconsider any denial of an

Erdesing’ control was applied to Ching at the specific granted s previonsly denied license, upon presentation
»i‘*éq&nstoi Generalissimo Chiang Kai-shek. This action of additional information or upon further consxdera.
o rGovernment in eomnnctxon mth the. Bntmh tion of the case.

‘ 2 ﬁg

%o, neque angd retain mne.h needed foreign ex- It is the desire of the Department to do everything
gd:and . to rcontrol ' China’s foreign trade. Our Possible to"facilitate public understanding of ireezing )
e rdu:.atzon of freezing control -with - exchange snd control problems. The Tressury and the Federal =
tr;ade ~Yegulation by China reduces evmons of the Réserve Banks ave always availsble to discuss problems
mw& iechtrol ‘and ; '.that may arige.

The legal profesmon can and shonld play an im-
portant role in the administration of freezing control
: : ' and the Department would welcome suggestions from

?'Oifeign funds ‘eontral is"s0 fiexible and dynmmc lawyers and all other groups as to how we can do &
ingtroment of sconcmic defense that we may reason. better job. You can help the Department by telling
assume its growing miefulness s new gitustions s what loopholss we ere missing and how We can
“Wemyhkememonsbbmmethatfrew deal with them, asweﬂasbyteumgmthemm

thg control will be'a most wseful instrument in dealing Which We are wnnecessarily strict.
‘vﬁth s‘e"veral of the mevltable post-war eeonnme and
naneis 'pi-oblexns &

WP 2 Sttty
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: Anhmmsmmnoustoplsymacmvepartm
this ' couditry’s defense program. Lawyers, bankers,
Drokers, md other business and professional groups
- €an’ miake & real contribution to national defense by
. nﬂsshng ind. eooperatmg with the Govamment in the

aﬂmm:sh-stxon Gf ireez:mg «control

i

TO0TAL P.BS

owo Tegulation of finance and trade. As I indicated, application. In many instances, the Department bas . -
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COMPENSATION FOR WAR DAMAGE TO AMERICAN
PROPERTY IN ALLIED COUNTRIES

By C. Arvowp Fravewn
Assistant to the Legal Adviser, Department of State®

I. Tae ProprLeEx

The American national who suffered war damage to pi'opetty on ter
ritory of an enemy country during World War 11 is encouraged by the
prog.ress already made on the peace treafies to believe that the duty 4
provide compensation for his damage will he imposed directly upon the
government of the enemy country. Upon the coming into foree of the
peace treaties with Italy, Bulgaria, Hungary, Roumania, and Finland, each
of those countries will be obliged to provide for damage to prdperty of
United Nations nationals in its territory compensation equal to two-thivds
of the sum necessary to purchase similar property or to make good the low
suffered, If a similar pattern is followed when the treaties with Germany,
Austria, and Japan are written each of those countries will also be obliged
to provide compensation for damage to property of United Nations ns
tionals on its territory. '

The American national who suffered war damage to property on ten
ritory under the sovereignty of the United States during the war knows
that compensation is provided by his own government. If he suffered
damage to property in Hawaii, he has probably already obtained compes
sation from the War Damage Corporation.? If he suffered damage to
property aboard a United States ship on the high seas, he has at least had
the opportunity to obtain insurance at reasonable rates against the risk

- of such damage.® If Le suffered damage to property in the Philippines -

he knows that the United States Government has authorized the appropris

tion of $400,000,000 for distribution by the Philippine War Damage Com .

mission as compensation for war damage to property in the Philippines’
The extent to which the United States will obtain reimbursement from
enemy governments for the eompensation it grants as a gratuity has oot
vet been determined,

* The opinions expressed jn this article are those of the writer and cre not necessly
those of the Legal Adviser or the Department.

1 Treaties of Peace with Italy, Bulgaria, Hungary, Roumania and Fialand, Deparicest
of State Publication 2743,

2 The War Damage Insurance Act, 15 USCA 606b-2, 56 Stat. 175. . .

* The Marine War Risk Insurance Act, 46 USCA 1128 and 1128a, 54 Stat. 659-590.

¢ The Philippine Rehabilitation Act, 50 USCA 17511763, 60 Stat. 128,

748
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‘eontrast, the American national who suffered war damage to property
e ttarritory of Allied countries other than the United States can only be
that he may receive compensation from the United States Govern-
éth, from the government of the Allied country in which his property
.eér?é’:gituated at the time of damage, from both of these governments, or
};km;neither of themr. There has been no indication that encmy govern-
L2340 will be obliged to provide compensation for war damage to property
‘Allied territory dircetly to the property owners. Whatever compensa-
is supplied by enemy governments for sneh damage will be supplied to
8, property owners indirectly- through the appropriate Allied govern.
BSpt. The problem is to determine the appropriate Allied government.
i Tnder the United States war damage legislation alveady described com-.
g’«;&géation is provided in the form of outright cash payments, benefits
f"%w“sblg for the reconstruetion or replacement of property, and sums paya-

biﬁ‘mon policies of governmental insurance against war risks.” Other Allied
*"ﬁ#'trim have also employed these three forms of compensation in their
gﬁidwage legislation.® Furthermore, the United States, the Urited
. <§§}_§§dom, and other Allied countries may regard their readiness during -
“Efawar to provide insurance against war risks at reasonuble cost as, in
a provision of compensation for dainage even if the property owner
Riidtsiled to take out insurance. The United $tates, for example, has specifi-
Fexcladed from compensation under the Philippine Rebabilitation Act
nizeertain types of losses for whieh insurance was-available®
& ?@V[ar damage is defined very broadly in the legislation of the United
%f and the other Allied countries. Benefits under the Philippine
Rehabilitation Act are payable for damage from any of the following
enemy attack, action taken by United States forces to prevent
from coming into the possession of the enemy, action taken by
/enemy occupation authorities, action taken by the United States forzes
OPpbsing, resisting or expglling the enemy, or looting, pillage or other
‘%} ,Klmmss or disorder accompanying the collapse of civil authority.” In.-

: in dwellings used by the enemy, from requisitioning without, full
sation, from mine and shell-clearing operations, and from the ex-
shgmon, combustion, or dispersion of dangerous substances whieh have besn
wozxed or whieh are in- the eustody of the State, or of Allied armies, or

- A 1760(5).
e SCA 1752(a).
g “No. 482388 of Outober 2%, 1046, Article 6,
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minatory systems of compensation were adopted in Australia,'
1d New Zealand.'® TInsurance schemes were also put into effect
; n;ﬂ“;ﬁy;t{sb colonies as Singapore and Malaya sufficiently in advanee of
Gt occupation to enable American property owners to take ad.
o'of them.'* The United States, which combined a system of volun-
wnsk insurance to cover property damage sustained on United
Zterritory other than the Philippines with a system of gratuitous
or damage occurring prior to the adoption of the inanrance
¢ policy payments and gratuitous payments to American and
pationais on equal terms.
untries have extended the benefits of their compensation laws to
' of another Allied country in return for a pledge by the Allied

defines as ‘'war damage “any damage as a direet result of dets of k
actions’or measures of the enemy and of wartime conditiong **s o g
. C_’ompensation is payable, under legislation of the Uniteg Stateg I
Allied countries, for war damnage to real property, merchandige

modities, household furniture, and clothing. The Sing
French, an@ Duteh Governmeuts have not undertaken to provide gq

sation for the loss of eurrency or intangible property. Angd they ?‘
exclude completely from compensation, or provide only limited co;n iy
tion for, articles of luxury such as jewelry and works of art. p=

Ameriean, By

. v

Recognition of Responsibility to Provide Compensation
on a Territorial Basis

There has been some recognition that an Allied nation should provigy:
compensation for nationals of other Allied countries, or even for nationsk |
of neutral countries, who sustained property damage on its territory to .
same extent as it provides compensation for its own nationals, that is, thy
a nation should provide compensation on a territorial basis.

The eighteen Allied Governments which participated in the Puy
Couferenqe on Reparation unanimously resolved that:

i bengﬁ\t'sfof its legislation providing gratuitous compensation for war
o property in France to American and British nationals.® The
ds Government has rceently announeced that it grants egual
Wl?gwt‘tfo American nationals in the administration of gratuitous eom-
? ‘f»v'vhich it provides for its own nationals for war damage to
in.the Netherlands.'s )

tountries have indicated that the benefits of their war damage
{may be extended 'to foreigmers, but do not disclose on what
txtension will be granted. Shortly after the invasion of Norway
aws were enacted of which the law on war risk insurance for

. in the administration of reconstruction or compensation be'nd:;
for war damage to property, the treatment accorded by cach Signatory 38
Government' to physical persons who are nationals and to legal persaw, %3]
who are nationals of or are owned by nationals of any other Signatary
Government, so far as-they have not been compensated after the wet's may be taken as an example’” Every building which was in-

5,

for the sam y :
€ property under any other form or on any other occasiay ? : t fire on or after April 8, 1940 (the day before the invasion)
St

shall be in prineiple not less favourable than that whiech the Si ey
Government accords to its own nationals, - gnalan ¢ : : tically eovered by war risk insurance. Although this legisla-

Ha: See the recital of laws appearing in Part T, National Security (War
‘Property) Regulations, Statulory Rules 1946 No. 176, published in the
th Gazette on December 5, 1946,
¢ War Riske {(foods) Insurance Ordinance (No. IX of 1340), War Risks
: = Tosarance Ordinance {No. XII of 1942), and War Risks (Inland Vessels)
en Ordinance (No, XXV of 1943).

W Zealand: War Damage Act, 14, Nu. 17, s amended, and’ Earthquake and
¥mege Act, 1944, No. 15.

feference to Malayan War Rishs (Goods) Ensurauce legislation in pacagruph 4
g,m us'of Reference of the Malayan Wur Damage Commission, .
5 Declaration by United States vad French Governments on Commercial Policy aod
Pl Matters, May 28, 1946, Article VIT; Department of State Bulletin, June 9, 1946,

3 4 Exchange of Notes between British and Freach Governments oo December 3,
Treaty Series No. 60 (1946). See with reference to filing of claims by
Ationals under Freach law, Depariment of State Bulletin, January 26, 1947,

The participating Governments stated, however, as the concluding senteomd
“of the resolution, that there are *‘many special problems of reciprocly
Felated to this prineiple’” and recognized that ‘‘in certain cases the setosd?
implementation of the prineiple cannot be achieved except through speadss
agreements between Signatory Governments.”’ :
Ifl(iepcl}dentl}' of reciprocity agreements, seversl countries have msd
their systems of compensation for property damage sustained on the?
territor;y applicable to their .own nationals and other Allied nationsls @
equal terms. In all the legislation of the United Kiugdom, whether g
pensation is paid as o gratuity, or in return for insurance premiums @
compulsory contributions, ne distinetion has been made between the fs@'
of British and other Allied n:xtiima}s to obtain compensation. Simdst

! July 20, 1947, p. 143,

Ment of State Bullatin, Avgnst 17, 1047, p. 332,
='°f-Apr_iI 4, 1941 on the War Damage Tasnrance Corporation for Buildings,
Norsk Lovtidend for 1941, Nr. 15, pp. 200-211,

® Staatsblad ¥255, November 0, 1045, Article 1. P
10 B(?solution 3 of the Pinal Act of the Conference, State Department Publisstios 5““
The Distribution of Reparation from Germany, p. 10, ‘
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tion of the Quisling Government has been continued in effect by the Preseny
Norwegian Governmeut, the insurance coverage is limited to buﬂding;
owned by Norwegian eitizens.’® Tt is, however, stipulated in the law that
“war damage to buildings in this eountry belonging to foreign citizeny
may be compensated for, if the King or his authorized representative makey
provision therefor.””** A similar stipulation appears in a more recent
Norwegian law which provides compensation for certain types of war lossey
sustained by Norwegian natiouals on Norwegian territory, and not covered
by war damage insurance legislation.® War damage legislation in Dey.
mark has taken a parallel course.*

The United States Goverument in its legislation providing compensation
for war damage to property in the Philippines granis compensatim
benefits to nationals of any non-enemy nation which ““grants reeiproeal
war damage payments to American citizens resident in such countrim
{country]. The Swiss Government is the first government which the
Philippine War Damage Commission has determined to have fulfilled the
eondition of reciprocity.®® Switzerland had presented to the Commissien
evidence of its non-discriminatory legislation providing compensation far
damage inflicted upon Swiss territory in violation of neutral rights.

Some nations may be oblized to grant equal treatment to nationals of
other Allied countries, or even to nationals of neutral countries, by the
terms of treaties negotiated prior to World War II. Au example of sueh
a treaty is the commercial treaty betwecn the United States and Switser
land of 1850. By the terms of that treaty both Governments agree that:

2y an

In case of war, . . . the citizens of one of the two countries, resid

ing or established in the other, shall be placed upon an equal footing -

with tbe citizens of the country in which they reside with respeet
indemnities for damages they may have sustained.”

The decision of the Philippine War Damage Commission that Swiss citizem ;
are eligible for benefits under the Philippine Rehabilitation Act was nd

based on the treaty, although reference is made to the treaty in the opini®

of the Commission.* e
Finally, several countries have encouraged the nationals of the Unit

16 Provisional Law of July 19, 1946 on War Damage Tusuranee for Buildings.

1% Same, Section 9, para, 2 and

20 Provisional Law on Compensation for Certain Damages and Losses as & Rée. <
the War, 1940-1943, effective Aprit 25, 1947, published in Norsk Loutidend, Nt
1947, pp. 247-251, Section 17,

2t See, for example, Dawish Law No, 218 of. 1940 concerning War
Houschold Goods, effective April 80, 1040, .

22 50 GSCA 1752(b) (1).

2 Philippine War Damage Commission, Opinion L=7 of July 8, 1947.

2¢ Malloy, Treaties, Vol. IT, p. 1765, Article 11, .

*s Philippine War Damage Commission, Opinion 1~7 'of July 8, 1047,
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Siates, if not of other Allied countrics, fo register with them war damage to '
SR arty sustained on their territory. Poland, in 1946, encouraged regis-
#72hion of such damage by American nationals, with the assurance that
hy, compensation benefits to be provided would be available to Polish
Sad :&n';erican nationals without discrimination.® Belgium has accepted
%%ié;‘éi}'ation of war damage to American property in Belgium.*  The
)hfaygn War Damage Claims Commission accepts rvegistrations of war

Recognition of Hesponsibility to Provide Compensation
on @ Nationality Basis

ontrast to the trend already described, there has been some recogni- -
that an Allied nation should provide compensation to its own nationals
roperty damage sustained by them on territory of other allied coun-
that is, that compensation should be provided on a nationality basis.
i The peace treaties with Italy, Bulgaria, Hungary, and Roumania au-
" each of the Allied nations to apply assets within its territory of the
Fepemy country or of ‘nationals of the enemy country to the satisfaction of
ol : s of the Allied nation or of uationals of the Allied nation against
gaemy country. Substantially, if not totally, excluded from the claims
is tigﬁed from this source are claims of nationals ofthe Allied country
P tf’ property in the encmy conntry for which the enemy country
nder & direet obligation to pay two-thirds compensation, The United
has slready agreed to release Ttalian assets in. this country, and
4 agreed to pay to the United States Government-before December
LA, $5,000,000 ““to he utilized, in sueh manner as the Government of
8, United States of America may deem appropriate, in applieation to the
of United States nationals arising out of the war with Ttaly and

;‘\;&m provided for.” .

¢, United Kingdom has not as yet undertaken to provide eompensa-
; o8ses of its nationals abroad. Netherlands legislation anthorizes
Minister of Finance either to assimilate the rights of Netherlands
abroad to those of Netherlands nationals at home, or to assimilate
rights of foreign nationals to the rights of Netherlauds nationals with
‘damage sustained ou Netherlands territory.*®  French legisla-
aves the door open to the provision of compensation by the French:
ment for its nationals abroad by the following sentence inserted

ditice 10:

BITtment of State Bullotin, Fune 2%, 1946, p. 1083,
% Angust 18, 1945, p. 346,

August 24, 1947,

roangust 24, 1947,°p, 376

ik, 0 P256 of November 9, 1845, Article 1(3).

Py
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| determine under what conditions and ¢,

\.w]'m't %xizgieg‘gzgzhla&:uhrﬂl and juridical persons ‘yvho 0\{@ damageq

roperty abroad and who would not benefit by reciprocal agreementy
gmy be compensated.* ‘ . ‘

Several countries accept registr.ation }Jy theiF natlonslscﬁlt war losses
sustained in other Allied countrjles. The .natlonals 1o mf, ((l);zecho_
slovakia, and Yugoslavia are required to rcglstet: Wat}'1 o:sels,‘rec,zxrt e&q of
the country in which the damage was suffered with the éO\gnslm:n . of the
country of which they are national§.“2 The Departmentqo. .ta el aceepts
for possible future consideration, in the. event of goncilc.ssw;a a‘:ﬁ?m
claims submitted by Ameriean nationals for losses suffered in other Allied

countries.

Numerous bills were introduced in the first session of the Eightiety>

Congress with the object of providing compen.sati.ou fgr w(;irinlo:izg,H;rh,
only bill reported out of committee was the bill -mtro ?ce o use
on June 30, 1947 for the purpose, among‘other things, o‘ creia.m:' c?:;
mission to make an inquiry and report with rfaspect 1;10 war (;)alm &mom
The bill directs the commission not only to estimate t e Illlum ehr aluaims o
of war claims, but also to report ‘‘the etxtent to which sue fl s tan
been or may be satisfied under international agrcements or (?m ¢
M bR )

fOI;LinEIIiZ:; Committee on Interstate and Foreign CO}nmerce repor?d
the bill favorably on July 17, 1947.* The report contains the following

statement :

War claims of individual American citizens WhofhalL.vg sug;r(;t:p::
result of enemy action are a part of tr?(fvzl;r?mtgxi?sl 0 I?F dsllllnﬂsﬁcient pars
ti i enem .

b : %)tnssetclfxl}gdrt?:g;]cth enen}l’ybgovernments to take c:.n‘i:l Ofdz
g?:il;;)s of the American people as a whole and the claugs?fnllxiun;\ e
citizens, the Congress of the United State§ will ha}ve t\oV g Fglaims' g
conside;'ing the report and recommendations of the dato e
mission created by title IT of this bill, whether an o
individual claims should be paid out of the Treasury

ited S i the.
fact that if this bill becomes law, the United States. will have been B¢

. i of the
recipient of the net proceeds resulting from t.h'e liquidation oA
enemy assets which arc available in this country.

Congress adjourned before the bill was put to-a vote.
° -

ch Law No. 46-2389 of October 28, 1946, ) .
: gl:f::h Sce note of January 27, 1947 from Chinese .\[1instr§‘ (:fllr.‘;” o Emta
American Embassy at Nanking, reported in despatc_h 541 of ‘Im;c'”u, 1«‘:)45 T order d
to the Department. Czechoslovakia: Decree No. :_)4 of Auglus‘. -_. ,Deme, °F Couned
" the Minister of the Interior of Septcmbtcr\.’}, 10904;(;.f AY[:ioi(;“;?).ﬁ) e ales oncd ¥
ini ril 2, 1945 (Official Gazette No. 2 3
g:::i:zrrsogf.;?lﬁe 10, 1945 (Official aneFte No. 44 of June 26, 1945).
33 H. R. 4044, 80th Congress, 1st Session. o
34 House Report No. 976, 80th Congress, 1ot Session.
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I1. Toe PriNcipLES

ihe: reason for the development of two inconsistent bases for providing
‘mp'msation for war damage to property of a national of one Allied
; f%}ym territory of another Allied country lies in the fact that different
ﬁnﬂﬁles are applicable to the distribution of compensation funds depend-
hether the funds are derived from external or internal sources. Ex-
7’&"&’.&1;‘)&&5 are reparations from encmy countries, which may consist of
ent, ships, or assets of enemy nationals. TInternal sources are either
miary payments for governmental insurance against war damage,
sory contributions exacted from the owners of property subjected to
(BaiTisk of war damage, special taxes for rehabilitation purposes, or
cenues-from general taxation. ,
W it is recognized that funds for the compensation of w
gn:derived from two sources, the reason for the growth of tw
;-?,;m% :?i'providing compensation becomes apparent.
% usually employed in distributing funds derived from intergovern-
; m&l laims. The territorial basis is usually emploved in distributing
famda derived from taxation or other internal sources.

ar damage
o different
Nationality is the

%ﬂiﬁfﬁbution of Compensation Funds Derived from Reparations
i 2, . . )
3 8(-1 estion of which government shouid

{;7is ¢
v

distribute reparations re-
m an enemy country for war damage to private property, the

ent of the, country of which the property owner is a national or
ment of the territory on which the property was situated at
of damage, cannot be answered without asking another question,
basis should claims be presented against enemy governments for
age to private property, the nationality basis or the territorial
i "l“l_le basis used in distributing the proceeds of the claim should,
f?plggse, be the same as the basis used in presenting the zlaim.
x}'p!@ customarily followed in international law is' that a govern-
A present only the claims of jts own nationals against another

3 ﬁrsgt essential of an international claim is a showing that the
elaimant js entitled to the protection of the state whose assistance is
Red.  Aside from the special situation of alien seamen and aliens
3N Vg 10 the armed forces, concerning which econsiderable confusion

PASIBE, it is well settled that the right to protect is confined to nationals
H&e Protecting state.? o ’

‘Qhe claim Js for a wrong committed by one state to property on
0Ty of 4 second state owned by a national of a third state, which
Otecting state, the state of which the preperty owner is a national
2 within which his property is situated? '

%Oﬁh, Digest of international Law, 1943, Vol. V, p. 802,
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When a IFrenchman sought compensation for damage inflicted by &
British eruiser during the Civil War upon property aboard an Ameriegy
ship out of the fund paid by Great Britain to the United States pursuan y,
the Geneva award, his claim was allowed, and so were the claims of nugey.

ous other persons not eitizens of the United States.® The reason for allgy,

ing the claims of foreigners wus stated by the Clahms Court as follows:

A foreigner may be entitled to protection cither as to his persey
or as to his property, or both, If he is within this country, or on the
deck of one of our vessels, his person and his property with him are

under our protection. And if his property alone is within this country -

it is entitled to and everywhere reccives the same protection as the
property of citizens; and so of the property of an alien nonresident
upon the seas in an American vessel, this government has always e
tended to it the same protection as to that of citizens.™

When the French Government espoused claims of French citizens whos
property was damaged during the bombardment of Greytown, Nicaragm,
in 1854 by United States forees, Secretary of Stute Marcy rejected the
claims not only because the United States considered the bombardment
to have been justified, but also because elaims for such damaye should oaly
be presented by the government of Greytown. It was riot certain who was
wielding sovereign power in Greytown, but, said Secretary Marey,

... it was for them to complain of the proceedings of the United
States towards the people at that place, and to make reclamation, i
any was due, for injuries to foreigners whom they had received withis
their jurisdiction, and whom they were consequently under oblige
tion to protect. )

The strength of the positions herein taken are not impaired by the
fact that in some cases the claimants might be turned over for redrest
to a feeble power. It should be recollected that in this instance &

was to such a power, without anything in its character or composition®® .

justify confidence, that the applicants committed their property, asd

they can not reasonably ask to have a well-settled prineiple of inter- )

national law changed in order to meet the exigency of their case”

During the negotiation of the peace tveaties with Italy, Pulgant
Hungary, Roumania, and Finland it was appavently recognized that aach
Allied conntry was responsible for presenting the claims of its natignals f‘“
war damage causcd by those encmy countries. In each treaty the Al
Governments declare that certaiu rvights attributed to them ‘‘eover ’x
their elaims and those of their nationals for loss or damags dne to acts ®
war,”’®  Each Allied Government is authorized to apply the proc

38 Moors, [iternational Arbitrations, 1898, Vol 111, pp. £360-2360. .
37 Same, p. 2353,

38 Moore, Digest of International Law, 1006, Vol. VI, p. 034,

38 See, for example, Article 80 of the Italian treaty.

3 ‘,ﬁpg?,:
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“Fitained from the liquidation of enemy assets in its territory to the satis-
“ation of its claims “‘and those of its nationals.”’

In the understandings
vinded in August, 1947 between Italy and the United States, Italy

, in return for the release of Italian assets in the United States, to
Py"$5,000,000 to the United States to be applied to the “‘claims of United
Stites nationals arising out of the war with Italy."” +

gj%ﬁ‘a agreement reached at the Paris Conference on Reparation in Novem-
ﬁhud December, 1945, also provides that each Signatory -Government
| regard the share of reparation allocated to it nuder -the agreement,

5 covering all its claims aud those of its nationals against the former

A E&%&n Government. . . .”’** But when the Conference unanimously

yeolved that equal treatment should be granted by each Allied govern-
ent t its own nationals and the nationals of any other Signatory Govern.-
et in the administration of compensation for war damage to property
"territory, the Conference adopted a prineiple inconsistent with the
ﬂmry that a nation presents the claims of its nationals only. A nation
ot be expected simultaneonsly (1) to grant equal treatment to for-
ers in the administration of compensation for war damage to property
its territory, and (2) to present against enemy governments only the

geion equal treatment. The report continues: :

i The question of whether foreign investors should look to their own -
Qovernment or to the nations in which their properties were located
for compensation was eomplicated by the fact that different nations

#ruged different bases in the eomputation of war damages for repara-

%% tion purposes. Both the United Kingdom and French claime data
i ‘tEé;incIuded all war damage incurred on Dritish and French soil, re- .
spectively, without regard to the nationality of owners of damager
property, but nothing for damage to British and Frenech propertics
abroad. On the other hand, the United States claims data included
swar damage suffered by United States property holders whercver
y ‘}ocated. In Tripartite discussion between the United States, British
iteand French delegates it was agreed that the United States data on
i tlaims representing war damages would only be for that part of such
‘é‘?}?damages as was not satisfied by compensation benefits from other
tountries,’”’ «* . ) :

No imue was made of the basis for presenting cleims for war dameage
Private property at the Paris Conference because such claims were only

for example, Article 79 of the Ttalinn treaty.

Papartment of State Bullstin, August 24, 1947, p. 376.

4 Act of Paris Conference on Reparation, Part I, Article 2A, Department of
a8 Poblication No. 2584, The Digtribution of Beparation ffom Germany, p. 12,
elassified portion of Final REeport on the Paris Conference on Reparation, sub-
%0 the SBecretary of State by James W, Aungell on February 18, 1946, p. 123,

402 Pisial
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a small fraction. of the total monetary losses claiméd, and monetay ! )
were only one of the factors considered in allpeating repararionsg )
doubtful that any country’s share of reparations would ‘have b.ee ui
stal}tially affected by a shift from the territorial basis to the nati: :j“lh
basis, or wice versa, in the presentation of claims. No allocation ha‘; v
been made of reparations from Japan, but it is unlikely, in view of -
announced poliey of the Far Rastern Commission to determine shareg e
“‘bread political basis,”’ that an issue will be made of the question whe::,:
a government should put in its claims on a territorial or nationality hagiyw
The fact that a country provided eompensation for wap dzlmz: -
teryitorial basis while the war was in progress is, of course, g stronfe r:a !
for that country to insist that any- reparations payable for damuo: o:?g
territory be paid to'it. Great Britain has provided eompensatiaon en‘
territorial basis and has insisted ou the right to receive compensation on.
territorial basis. The United States may be exzpeeted to insist that u.
r?parations payable by Japan for war damage to property in the Phih"
pines be paid to it since the United States has undertaken to provide oo:

.pensation on & territorial basis in the Philippines.

The decision as to which of two governments may present a claim may
have a substantial effect upon the amount a claimant recovers.. Whateve
system is used to caleulate how much reparations-a- government has re
ceived for war damage to property, it may be expected that each govern
ment will receive a different percentage of the total amount of its claim

" Governments may adopt different conclusions as to the classes of property

owners who are entitled to share in reparations funds. Governments differ
in their ability to administer compensation. And, in days of exchange
control, the eurrency in which compensation is pavablé will make »
difference. o

It is doubtful that elaims for damage to property cansed by one stast
to property in a second state which is owned by a national of a third staw
should be presented on a nationality basis. But it is because such claim

are, and have been, so preseuted, that there is a tendency to provide com .

pensation for war damage on a uationality basis.

The D{séri&nzz’on of Compensation Funds Derived from Tazalion

Distribution of compensation funds which a ‘country derives from ® .
ternal sources through insurance premiums, special ussessments, or genersd -
taxation, is generally made to all property owners who can be included 3

the insurance scheme or the taxation system, that is, to all owaers o
property sitnated within the territory of the country.
4 Bee article by John B. Howard, The Paris Agreement wn Eeparation from Ger

Départment of State Publication No. 2584,
42 Department of State Bulletin, Jupe 1. 1947, . 1069,
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e is & strong moral, if not a legally enforceable, obligation upon a
ent not to levy taxes upon property owners of all nationalities to

Government iu 1945 levied a *‘solidarity tax’’ unpon all property
f 3 Bance in order to raise funds for the reconstruetion of war damaged
i et y, American owners of property in France protested against the
i on of foreign-owned property from a share in the reeoustruetion
PoBvars. The injustice of the threatened diserimination by France was
igd’ﬁ in the discussion of the equality of treatment resolution ut the Paris
ence on Reparation.*® :

mercial treaties between the United States and a large number of
S iries contain a provision substantially similar to the following:

e

c{The nationals of either High Cuulracting Parly within the terri-
tories of the other shall not be subjected to the payment of any internal
Feharges or taxes other or higher than those that are exacted of and

1 paid by its nationals.*”
3 ‘g;typé of diserimination against which such a provision is aimed is
‘”"jn;which & government levies higher taxes on foreign-owned than on
mﬁé—owned property in order to provide the same governnmental bene-
mwgf‘both types of property. ‘
' Disarimination also exists, however, if a government taxes both types of
at the same rate in order to provide greater governmental
‘or domestic-owned than for foreign-owned property. Au effort
trike at this type of discrimination appears in the commereial treaty
g the United States and Belgium of 1875, which is still in foree.
»‘%tmzty adds to the sentence which forbids the levying of higher taxes

et eitizens of one of tho two States than are levied on citizens of the
yeoantry in which they may be, the following clause:

and the privileges, immunities and other favors, with regard to
nerce or industry, enjoyed by the citizens or subjects of one of the
States, shall be common to those of the other.*?

«u ation is easy to recognize if & government raises funds for war
eompensation by speeial taxation on all property and pays benefits
r domestic-owned property. It exists, though the demonstration of

it the Heeretary of State by James W. Angell on February 18, 1946, p. 124.
Hackworth, Digest, Vol 111, p. 577. '
I; Malloy, Treatice, Vol. I, p. 91.

e benefits for property owners of its owu nationality. When the -
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The existence of diserimination is still more diffieult to demo;
when a government raises funds by taxation derived from one parf
territory to pay bencfits for damage sustained in another part of itg ta,
ritory. Out of funds which the United States Government hag raised by
levying taxes in the Unitéd States, irvespective of ‘the nationality of 1
taxpayer, there is authorized to be appropriated $400,000,000 to Provid
compensation for war damage to property in the Philippines, The re.
striction of this compeusation to American and Philippine nationals woqlq
appear to be discriminatory. "It may be argued that the United Stat
is under uo duty to provide benefits for property in a territory which hyy
become independent. But it may also be argued that, if the United Stam
undertakes to provide such compensation ont of taxes levied on Americay.
owned and foreign-owned property alike, it should distribute compengs
tion benefits to American-owned and foreign-owned property alike.

The obligation not to discriminate in taxation on grounds of naties

nstray
tof iy

ality is not the only reason why nations adopt the territorial basiz i :

dlstmbutmg compensation for war damage derived from internal soures.

" Compensation so derived is not distributed on a nationality besis becsmp >

a notion is reluctant to assume vesponsibility to provide benefits for in
own nationals who are beyond the reach of its taxing power and its &
tinistrative control. It is readily understandable why the United Stats
Government has not provided war risk insurance for American-ownsd
property in China. It is also understandable why the United States ha
not undertaken to raise funds by taxation to provide benefits for Americam
who suffered war damage to property in China. Since the United States
Government cannot tax American owners of property in China, it hesitates

to assume an obligation to provide benefits for them by levying taxes & 3
" ud;

property owners in the United States.

The fact that a property owner must look to the government which b
- the power to tax his property for compensation derived from funds raised
by tazation has, of course, a substantial effect upon the amount of comr
pensation he may recover. But an American owner of property in Chimt:
has no more grounds for complaint that he is not receiving as much com-
pensation from tax sources as a Chinese owner of property in the United -
States, than he has for cgmp]dmt that the Chinese Government does ook’
provide as good police protection or sanitation for him in China as does e
United States Government for a Chinese. national in the United States.

It is because the provision of compensation for war damage to propery
from internal sources so closely resembles other governmental functic
with regpeet to which the rights of aliens have been assimilated to those‘;’ ;
nationals that there has been a tendency to provide compensation on 8 1ef™ -
torial basis. :
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I1I. TeE SOLUTIONS OF THE PROBLEM

; termination of the basis for providing compensation for wur damage
g m»pzoperty of a national of one Allied country on ferritory of another
] eountry is left to the independent action of ¢ach Allied government,
ible that some governments will provxde compensation on both
%%Eﬁﬁahty and territorial bases, some on the nationality basis onIy, and
| the territorial basis only.

are obvious druwbacks to nnilateral efforts to fix respousibility to
compensation. Suppose the United States decides to nse the terri-
American na-

pmvide compensation. Some American ndtnonah and some forewu
may then be overcompensated

n-nationals for war damage to certain types of property on their
- Xf the United States provides compeusation for war damage to
n property abroad, American nationals with losses to certain types
v in France and the Netherlands will be overcompensated.

cannot avoid the pitfall of overcompensation solely by stipnlat-
compensation legislation, that the amonut of benefits payable to

T may receive, from a foreign government. Every government has
£ desire to pay its own nationals only to.the extent they do not
mpensation abroad, and to pay foreign nationa’s only to the
€ 1f

eompensai;mn Emm the other,

8 need for intergovernmental agreement on I’G‘%pOl\'\lbll]tV to pro-
pensation. There are only three possible forms which sueh an
may take: agreement to a system of dual respousibility with par-

nationality basis as the sole bam or agréement to use the terri-
Y hﬂm s the sole basis. :
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Provision of Compensation on Both Nationality and Territorial By,

Under a system of dual responsibility both the government of the ¢oyy
of which the property owner is a national and the government of the teryi
tory in which his property was damaged assume responsibility to Provide
some compensation for war damage. :

Any system of dual responsibility to provide compensation for the syme
damage has serious disadvantages. There is duplication of effort in 1y
assessment of the same damage' by two governments. Instead of facing 1y
jurisdictional problems presented by either the nationality or the territory
basis, governments must face the jurisdictional problems of both bases,

The necessity of climinating the possibility of overcompensation whey

two governments provide compensation for the same damage obliges the tws
governments to agree that either the nationality, or the territorial, basiy i

_ the primary basis for providing compensation, and that the alternate b
is to be used only as a supplementary source of compensation. For e
ample, China and the United States might agree that the nationality by °

is the primary basis, that is, that either government counld deduct from any

" compensation which might become payable on a territorial basis whatere :
amounts the nationals of the other were entitled to rcceive from their owy

government. France aud the United States might agree that the territorid
basis is the primary basis and that either government could deduct frem
any compensation which might become payable on a nationality bass
whatever amounts its natiouals were entitled to receive from the foreigs
government.*?

1f, however, the United States stauds ready to agree with some countris
that the nationality basis should be used as the primary basis, and with
other countries that the territorial basis should be used as the primary
basis, the United States will not be able to determine the size of the fud
needed to provide full compensation, nor the percentage of compensation
afforded by a given fund, cither for Americans in other Allied countries @
for nationals uf other Allied countries in the United States, until the United
States knows the primary basis adopted by each Allied country and the
amount of eompensation provided on that basis.

Suppose, on the one hand, that the United States wants to provide &=

pensation for American nationals abroad. No estimate can be maﬁf‘
the aggregate of damage for which compensation will have to be pmﬂ\%d
until the United States knows every one of the other Allied countries Wﬁ{‘
.will, pursuant to agreement with the United States, use the tcrritori'ai
as the primary basis, and also the amount of eompensation provid

each of those Allied countries to Ameriean nationals on the territorial b

tion dassd?

40 At present, however, the French Government excludes from compenss e
er, v Law?

for which compensation is pnyable under the laws of any Allied goveromen
46-2389 of October 28, 1046, Articles 8 and 17.
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n the other hand, the United States wants to provide compensa-
foreign nationals on American soil. No estimate can be mads of
mate of damage for which compensation will have to be provided
 the United States kuows every one of the other Allied countries which.
Cokonent to agreement with the United States, use the nationality |
4 ¢ primary basis, and also the amount of compensation provided
b of those eountries to their own nationals.® '
h' Allied goverumeut pursues a policy of waiting to see what basis
tion is adopted as primary, and how ntuch compensation is pro-
forejign governuents, there will be a stalemate.  Each government
ne the establishment of its system of compensation until the
governments have established their systens.
“illisd governments would be able to go forwurd with the provision.of
ﬁsﬂﬁon on a primary basis if they werc able to agree that either one
F tha other of the two bases would be accepted by all as the primary basis.
y ountries agreed that the nationality basis would be primary, each
'};m‘woﬁld merely have to estimate the total losses of its nationals at
ﬁ:d abroad, and provide compensation accordingly. 1f all countries
ﬁtb&t the territorial basis would be primary, each country would
erely. to estimate the total losses suffered by its own and Allied na-
xts territory, and provide compensation accordingly. But even
n of compensation ou a primary basiz might be made without
re will be delay in providing compensation ‘ou & supplementary

nited States undertakes to consider the amount of compeusation

‘a_.!i_‘eady paid, in the event that foreign govermments subsequently
o mpensation, But delay is only one of the diffienities inherent
ipting to supplement the amount of compensation provided by a
Fgov ernment. )
258 I8 assume that the United States, wishing to compensate its nationals
3%@5:’03(1 to the extent that foreign governments do not provide

hwfion for such losses on a territorial basis, has determined all those
.%ﬁm_ whick provide no compensation for losses to American property

e,

territory. The TUnited States cannot, then, simply provide com-

i a A m}fpifm Rehabilitation Act says nothing about whether the Philippine War
e““fi'%‘ Commission may deduct from the benefits paysble to ae eligible foreiyn national
ka o sacompensation the foreign nationnl receives from his ovwn government. Should
h {anired, the Commission will not be able to divide the compensation fund
8, American, and Allied claimants until it determines how much eligible

will rocsive from their own governments.

Py
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limit the compensation to certain types of property. Articles of luzupy,
for example, are generally excluded from compensation. On certain typy
of property some countries pay varyiug proportions of the amount of
damage. Each country has its own list of the types of property damage
for which eompensation is payable, and its own standards of compensatioy,

The United States Government cannot justify the provision of compenss. -

tion for war damage to an automobile owned by au American national i
.China, if an American national in France whose automobile was damaged

has no way of obtaining compensation for such damage. The United Statey

must, therefore, if it is to establish a supplementavy system of compensation
on a nationality basis, define the types of property damage compensabls
and undertake to pay & certain standard of compensation to all Ameriess
nationals for such damage, with the provision that there shall be deducted
from this standard in each case whatever compensation the American ne
tional may be able to receive from a foreign government.

The mechanies of deducting the amount of compeusation payable by s
foreign government from the amount payable by the United States Govers-
ment is not a simple matter. If the foreign government has not actually
paid out compensation to the American national, the United States st
decide how much compensation it may be expected to pay out. And ihes
it must determine the difference between two sums, payable in differes
currencies, at different times, and with different restrictions upon use.” The
United States must also decide, if it attempts to provide supplementary
compensation on a nationality basis, whether American nationals who sufs
fered losses in countries like the United Kingdom where insurauce againgt
war damage was available, are entitled to receive compensation from the

_United States Governwent if they failed to take out insurance policies.

The Nalionality Basis as.the Sole Basis for Providing Compensation

Use of the natiouality basis as the sole basis means that each Allied go%
ernment agrees to provide compensation for war damage to property sur
tained on its territory or on territory of any Allied country only if the
property is owned by its nationals. To the extent that the United Staza
undertakes to raise-funds for compensation purposes by taxation, it will be

faced with two objcctions to the use of the nationality basis. Foreign 0¥ |

. tionals will objeet to being forced to share the burdens of taxation withoot
sharing the benefits. American nationals will objeet to being tased to pr&
vide compensation for American owners of property in foreign couutr}*’
who will be sharing the beucfits of taxation without being subject to i3
burdens. o .
To the extent that other Allied countries raise funds for eompewf"‘
purposes by taxation, they will be faced with similar objections. A.me_f‘-?z
nationals will object to being taxed in foreign cousntries without recal™

i v
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; benefits; nationals of the foreign countries will object to being taxed
provide compensation for fellow-nationals who are not subjeet to tax.
1t is, of course, difficult to demonstrate to what extent a given compen-
tion fund is derived from internal, and to what extent it is derived from
Jexternal, sources. But there can be little doubt that external sources will
%30 inadequate to supply the measure of compensation which the United
Rates and other Allied eountries have already assnmed responsibility to
fovide. ‘ ;
Since reparations are not allocated solely on the basis of monetary losses,
_?%‘?fthéﬂ can be no exact formula for determining the amouunt a nation recovers
gm its claim against an enemy country for war damage to private property.
& ﬁ“inight be assumed that the amount recovered for such damage is, roughly,
"the same ratio to the total of reparatious received as the claim for such
mage is to the total of monetary losses claimed. If such an assumption
1 made, reparations as a source of compensation will be grossly inadequate.
‘i"];‘é House Committee on Iuterstate and Foreign Commerce in its report
“ifof July 17, 1947 on the bill to create a cominission te study the matter of

aF claims stated :
S0,
The position of Germany and Japan (with respect to war claims
against these countrics) is somewhat analogous to that of a bankrupt
% againgt whom claims are apt to be filed in an amount greatly in excess
% of the bankrupt’s assets. The legitimate claims of the United States
alone, on account of the expense incurred in fighting World War I1,
#3. will most likely exceed many times the assets available for payment
eéven over a considerable period of years. . . 3 :
o ight be assumed that all reparations, or reparations of a partieular
Y ‘such as enemy assets, are received for private war losses. Such an
‘ption appears to have been made when it was stipulated in the agree-
ment for the release of Italian assets that Ttaly’s payment of 5 million dol-
TS _ﬂhonldvbe used to satisfy private war claims of United States nationals.
However, the 5 million dollar fund has been made availabie for private
LAImants as a consequence of the waiver of claims of the United States
Qovernment, 1t is difficult to say, therefore, whether the fund should be
Wed a8 derived from external, or from iuternal, sonrees. .
; Bven if the application of all reparations to claims for private war losses
; 8 regarded as justified, reparations may still be fusnfficient to pmvidé sub-
compensation. Clahms for private war losses iuclude clabus not
o *lor damage to property but also claims for damage to the persor, such
i %m!}&l injuries and death due to mistreatment of prisoners-of-war and
.x\. 2 internees, The United States has alveady committed itself to pro-
WW,OOO,OGO worth of eompensation for war damage caused by Japan
g vooperty, largely of American or Philippine nationals, in only one part

i
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;:f the ar:a 1ilamuged as a consequence of the war with Japan. Tt i
n i i :
own whether Jupan will be obliged to match that figure with repar, lts‘ o
altiony,

It is, of course, not i
, ) merely a question whether re it
: : parations v
(the Un}ted States will be adequate to compensate all o el by
i)lx;’thelr War k.)sscs. Adoption of the nationality
! ied couzntry }s wﬂh‘ng to limiit the compensation it provides to the amog
g rept:%ratmns it receives. In view of the much heavier damage susz?u'
eifnna :)n&]i oi'; mlost; of the Allied countries, than ‘was sustaine; by A m@
. rra ionals, it is not to be expected that other Allied countyies wnmen_-»
1e1;a£ ations an adequats source of compensation H fnd
e nationality basis is predicated ‘
on the theory that a gov
. - €
ix:;ntld ;;;es;r}t only thfa claims of its nationals against an ene%ny égzm
" . this th'eory is rejected, there is no theoretical justificati o
the use of the nationality basis. ion tor
bef‘;nally, it is already diffieult to secure agreement to the nationality basy
¢ us'e $0 1much progress has already been made toward payment of m&m
gt ﬁ?s:t:;)lx‘x. c()ln a territorial basis. Great Britain, the United States a::
ied countries have for years been collecti fun .
: ting premiums §
eign owners of property within their i r S
> territory for war risk insu
T
iratultgus p:;yments have already been made to foreigners for war éan:na:
number of countries have entered into ae ;
] es . greements to guarantee e
_treatment in the administration of compensation benefits r:'I‘hese 3 o
ments cannot easily be undone; ’ .

American nationa)y

The Territorial Busis as the Sole Basis for Providing C’onsz;ensalion

It tl}e territorial basis were adopted as the sole basis for providing com-
pensatlon-, each Allied country would provide compensation for warg dam-
age sustamet:i to property of Allied, as well as its own, nationals situated on
its f)wn territory, but wonld provide no campensatio’n fﬁr roperty of its
nationals on territory of other Allied countries. propey ’

) (;Ithe obje.ction to. this solution of the compensation problem, as alresdy :
indieated, Is ’that, 1"1‘ reparations are received by a country for damage o
property of its nationals in other Allied countriés, the government of the '

country should not refuse to provide compensation for such damage. Nt
has been diﬁe}osed, however, that some governments did not put in c:clwni
for repareftmns on a nationality basis. Tt is also doubtful that the govers
n-lenf;s whlc_h did present elaims on a nationality basis thereby se§ured L
§1gn1§cant increase over the shave of l‘cpm’ation; they would have received
if their claims had been presented on a territorial basis.
The question is merely one of the right of a property awner to look to the
government of the country of which he is a national to present his clai®
4 rfxther than to the government of the territory in which his property ¥
situated at the time of damage. Even if governments receive “the'swc

basis assumes that oy
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of reparations whether they espouse claims on a nationality or on &
il basis, the individual property owner may have strong reasons
erring to have his claim presented, and compensation administered,
 government rather than the other. The brief reference to authori-
the point which has already been made indicates that it-is doubtful
property owner has the right to insist that tbe government of the
of which he is a national present his claim for damage eaused by &
government on territory of a third government.
are important advautages to be derived from placing sole responsi-
bﬂfg to provide compensation for war damage upon the government of
"*ﬁ, ferritory in which the damage oceurred: The chief advantage is that
k. itorial basis permits governments to tie compensation programs to
?ﬁhﬁbﬂit&tion programs. The burden of providing enwpensation is so
LS. that most countries have not been willing to pay compensation out
They have insisted that the conipensation be used to rebuild or
the damaged property. To make such insistence effective they
pulated that compensation will be paid in fractional parts as the

gor of geconstruction Progresses. )
B, the terms of the Philippine Rehabilitation Act, the Philippine War
Dimage Commission, to the fullest extent practicable, is to require that

amaged property be rebuilt, replaced, or repaired before pay-
of money are actually made to eluimants. If the Commission
inés that rebuilding, replacement, or repair is impossible or im-
practical, the Commission may waive the requirement, but is then to nsist
pensation benefits be reinvested in such manner as will further
Fehabilitation or economic development of the Philippines.®? It would
possible, however, for a government which pays compensation for war
ge to property of its nationals in & foreign country to enforce any re-
t that the compensation be used either to-repair, replace or rebuild
heidamaged property, or be invested in such a way as would further the
e rehabilitation of the country in which the damage occurred.
Another advantage of the adoption of the territorial basis is that pro-
to provide compensation for war damage can be brought into proper
tionship with programs for the recovery of property whick has been

ted or looted during the war. Most governments include in their

nitions of compensable war damage, damage resulting from confiscatory
of the enemy or from looting. A determindtion cannot be made
8t wach 8 loss has been sulfered until there has been a prior determination
e confiscated or looled property is uwot recoverable. This pre-
v determination can be effectively made only by the government of
: itory in which the property was sityated at the ‘time of loss.

the Allied countrics of Europe were liberdted, property taken over
retreating enemy was placed under the administration of the gov-

Aty
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i nsa-
s vresponsible government. Should a governn;%’{lt _protvxczeSictoxgii s
i n tra g
' ty which was damaged while 1 ' ]
aLor o ) ide compensation for diplomatie
e Should a government provide comp . :
oy 3 iy of foreign
K E’Eonmﬂar property of another government, or ffer p;‘ag: t:\:wémmenz ;
i bers of the armed forces of an g !
officers or mem : : ‘ rament?
%‘:};elieved the so'ntion of these guestions might properly be

ernment of the Allied country in which it was found. These gOvernmeyy
are now endeavoring to restore such property, if it can be identified, o the
rightful owners. In cases where confiscated property eannot he Testored
but assets have been recovered of the enemy agency which confiscated 1y
property, some Allied governments, the Netherlands for example, ap
endeavoring to distribute amoug the owners a pro rata share of the pp,
ceeds from the liquidation of the enemy agency® It has also beey
recognized that property which has been removed from Allied countriyg
by the enemy and which is subsequently found in enemy territory wi
be returned by the Allied authorities in control of the enmemy territony
to the government of the Alled country from which the property wy
taken, regardless of the nationality of the owner of the property.s*

Sinee the respoustbility for restoring confiscated or looted property hy
been placed upon the government of the country in which the propery
was situated at the time of loss, au advantage would be gained by placing
responsibility to provide compensation for property which camnot b
restored upon the same government. It is not desirable to have the United
States assume responsibility to provide compensation for property & E
American nationals lost or eonfiscated in the Netherlands when it cannst
determine whether the property has been lost or confiseated without e
sulting the Netherlands Government. ) ‘ :

Adoption of the territorial basis, by emphasing that compensation for -
war damage to property is derived largely from internal sources, maks
it easier for governments to provide the same amount of compensation far -
damage to property no matter which enemy eountry caused the damage
When the nationality basis is used, and thé emphasis is upon reparatiom
ag a sonree of compensation, there is a tendeney, if not an obligatiza v 3
pay different proportions of compensation for damage eaused by  ‘orem. |
enemy countries corresponding to the different percentages of very
on reparations claims against the enemy countries. If it be recoynizd >
that compensation shonld be provided, if not from external, then from -
internal, sources, no peint is perceived in introducing into compensatint
systems the vexing question of determining which enemy country ¥
responsible for a particular item of damage.

Adoption of the territorial basis’ places the responsibility to provide
compensation upon the government in the best position to assess the dar
ages. 1t is mueh easier for the French CGovernment, than for the United
States Government, to evalnate damage sustuined to property in Framee’

Administrative diffienlties wiil avise in any attempt to usc the Wi
torial basis as the sole basis for providing compensatiou. Theve will ¥
the problem of determining the sifus of property for purposes of sel®

{ I ati ses in the same country
={¥ie situs of property for compensation purposes

<h its situs is fixed for taxation purposes. At anyblrate no adminis-
difficulties come'to mind which wolul;d l?e msuperable, e must

t intended in this article to muum‘xze ‘the pro ems )
1 viding compensation on 2 territcrial basis. It is contended,
dl?hﬁ?:he piablems are easier to solve tham those which must be

R . ; . ina-
zompensation is provided on 2 nationality basis or-on a comb

f the two bases.

?

53 See with reference to the Netherlands, Department of State Bulletin, Avgast %
1947, p. 299. )
3¢ Same, June 15, 1947, p. 1161,
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REGIONAL MEETINGS AUTHORIZED BY EXECUTIVE COUNCIL

: Executive Council of the Society voted at a meeting held in Washing-
i September 28 to authorize regional meetings to be held in New York,
20, San Francisco, and in any other localities where members of the
'y might wish to hold such meetings, and President Hyde was author-
o invite particular members of the Society to organize such meetings.
s indicated that, in order to serve the purpose of eontributing to the
um of the annual meeting in April, such meetings should be held as
s possible, and preferably within the next three months. = This action
iken as the result of a proposal made by President Hyde for a meeting
held in New York on November 9, on the basis of the heavy vote in
of regional meetings in the replies to the third item on the question-
distributed in July. The purpose of the meetings should be to discuss
ogram of activities of the Society as well as current problems of inter-
1al law and relations, as touched upon in items one and two of the
ionnairé. The question of the formation of local chapters of the
¥, o step recently taken by the Federal Bar Association, might also
scussed. The regional meetings should draw upon the territories
inding the place of the meeting although the Washington area should
bly not be involved in other regional meetings.
P.B.P.

GENERAL NOTE ON THE LAW OF WAR BOOTY

tly ag a consequence of action taken under the Potsdam Declaration,! )

artly due to misapprehensions relative to property seizures in the
as zones of oecupation in Germany, confusion has arisen in thought
wnguage on the subject of war booty to an extent indicating that many
lost sight of the principles which define rather sharply-the orbit of
tion of this concept. '

e concept of war booty as understood in that part of the law of nations
‘ng to the conduet of warfare on land, embodies three basic postulates
« must be kept constantly in mind in determining the validity of a
i seizure of property. These postulates or criteria are: (1) The private
rty of enemy subjects in territory under belligerent occupation may
¢ confiscated; a similar protection is accorded private property found
e field of battle with certain special exceptions to be indicated later,
doveable state, or publie, property which can be used for military
\tions may be appropriated by the occupying state; if found on the
ofield it is subject to seizure as booty even though not usable in military

t For text see this JOUrNAL, Vol. 39 (1945), Supplement, p, 245,
795
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Zgﬁ:?;l::;z.ﬁo IESt)) Itmmoveabl?) state, or public, property is subject to use and
’ ut may not be appropriated by th thi
limitation upon confiseation i " the. recognian s specif
‘ 10N is a corol i
agninst promatare aneeon rollary of the recognized prohibition
N ii:gl: res;:rxci;lf)ni }ixpon the conduct of a belligerent in occupied territory
s nvolved in these general criteria pres h iti
military occupation within th ing of intumation jee” S ondition of
€ meaning of internationa] | Th
operate where, after debellatio {that i ihilati o o not
at 13, annihilation of th !
forces together with dest i its go ling in dime s Srmed
s tog ruction of its government resulting in dj
: ; ' ! 0 Ing in disappea
of the enemy state as an International person), sovereignty over thg Izer:ii’gf;

1n question is assumed and exercised by the victor.2 In the second situation,
. 1on,

;zi;::i;l 1’?r:rolvei-coglsicfl}erations of state succession (whether with or without
& annexation), the new sovereign may tak h
with respoct rope overelg) Y take such measures as he sees fit
A perty within his new domaj
i ' : ains, untrammeled b
;; i:lgiiisgfguga:loans,ﬁvhlch deal only with his authority over the terrztc?ll'];
: e state. ere, however, a different set f princi
to curb his freedom of action r ; ety setanres ey, CPTAtE
. ~ elative to propert i
tablished prineiple of gen i i v (swhich operaten meky he s
: general international law (which o in ti
ohe ' . 1: perates even in t
::(1: f?qc:) L‘hap the pl.wate property of aliens may not be confiscated withlolﬁi
m_q@ua e a,r;)d effective compensation ¢ In this respect a forejen subject
w];i)]rt e?}izyprettei trez;tment than is accorded to a state’s own c?tizens Jfor
s operty of citizens may be confiscat d i ic inte
without any restriction under j i e ownene ohe Interest
der interng i i
oY TC rn mt;ona] law, alien owners must be given

‘g:l;r;)l C})uncil, fxecc§sgl‘ily implies the assumption of sovercignty (through

m;g( :@of a ??ndominltxm or s;eveml independent sovereignties) with the‘

{; c‘;n gtl I,I?t.‘ve.s }nf] of full sovercign powers in the Allies,® or whether, if such

‘ ction of the present situation be dig ted ' i ’

alton capon o e ) puted, the legality of measures

ative perty rights and reparations wi il i
may be challenged as premature i of & penco sopar exists
< ure in the absence of g

. e a4 : ) peace settlement,

f:{f%e t{t t(; observe tha_t international law knows only two categories of
: pation by a conquering siate: belligerent occupation properly so-called

1800 i 7
M:L;!?;:Sc:nrl:sngé ()Izzﬁl;r:‘zcl:mza{ Law, 6th ed., Vol IL, pp. 166-467; Hall, International
*See Articles 42 and ff, of the Regnlati ¢ : i )
;{’,5:] ?;rilr’z}zri:r;) 08é ]N?n 33f{)f , Malloyfn 71'1;222:, C;;z;e;;d I)mZgir;}g,l’ll?i\(J‘ 02??-822?:) ;rfajzei‘ége:ngg;
YAV Froaom. ;
- :\Im\l l:g"} ::::;::: Z‘i"tl;eed{ nternational Responsibility of States for Denial of Justice, p- 515 and
“7}\\:}}”230(;); ?';’)n’t;: ?g;tveen Mexico and the Usited States, August 22, 1938, this Jour-
‘!U‘;.bgg ér]:)!;g)’z',:]]aa};guigL;WAL’ Vol, 38 (1944), p. 692, and his later discussion in same,
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and assumption of sovereignty over the conquered areas. There is no in-
between status. Consequently, the validity of acts performed by a vie-
torious belligerent can only be tested, as already noted, either by the rules
applicable to military occupation or by the principles which determine thé
prerogatives inherent in a sovereign nation. In any event, as between the
victorious states themselves and the defeated nation, disposition of property
rights not otherwise sanctioned by applicable principles may be legitimated
by the provisions of the peace treaty.
* * * *x *

War booty, properly so-called; is a concept which relates to the powers
of a belligerent, first, over property found on the battlefield, and, second,
over property in enemy territory under military occupation as generally
understood in land warfare. To use this term to describe the removal of
property as reparations which are imposed by a victorious nation upon a
vanquished enemy is a complete misconception of its scope.” Reparations
are determined by the peace settlement aud are subject to political pressure.
Booty is limited by well-defined principles of international law. Further-
more, it is totally unrelated to the unquestioned right of a belligerent to
seize or destroy property in the conduct of hostilities, if imperatively de-
manded by the necessities of war.® These recognized categories are inde-
pendent of any restrictions which a belligerent may choose to adopt for its
own purposes in dealing with enemy property ordinarily subject to seizure.
A belligerent 1nay, of course, elect not to exercise fully its right to seize
property as booty. Such a course may be pursued because arrangements
have been entered into with co-belligerents relative to the disposition of
enemy property in general,® or to the restitution of certain special types of

property seized by the enemy during the war. One example in point’
would be a government’s determination to treat as ‘““captured enemy
material” in any zone. only property which was owned or held for direct
military use by enemy military authorities.?® The more limited concept

70On March 1, 1946, the Department of State officially denied that the United States had
any agreement with the Soviet Government in regard to “war booty” in Manchutia and
repudiated any interpretation of that term to include industrial enterprises such ag Japanese
industries and equipment in Manchuria. Depariment of State Bulletin, Vol. XIV (1946},
p. 364.
8 FM 27-10, Rules of Land Warfare, par. 313; and for an application of this principle in

international jurisprudence, Hardman’s case, American and British Claims Arbitration,
- Nielsen’s Report, p. 495.

#Such as under the “Liberated Arcas Agreements” between the United States and
various other governments, a typical example of which is the accord supplementing the
agreement of May 16, 1944, between the United States and the Netherlands (official text

- unpublished).

10 A striking illustration of American policy is furnished by the American Government’s
return to the Hungarian National Bank of approximately $32,000,000 worth of gold which
had beenr removed from Hungary by the Gerinans and subsequently captured by the armed

TR s b et YT AN

forces of the United States. See Departinent of State Bulletin, Vol. XV (1946), p. 335. .
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embraced in 3 policy of this kind would obviously not prejudice the larger -

rig{hts granted by international law.
The general principles governing war hooty are set forth in Articles 46
?

47, 52, 53, 55 and 56 of the Regulations annexed to Hague Convention No.

I' l N “
i}? ‘ot(]’g(.)i’ concerning the laws and customs of war on land. A survey of
ac:;i;ut:cles andfof the precedents afforded by their application is the only
o --urile means of ascertaining what is embraced b th (
Inasmuch as that term is not defin i i  Rogulations or 1 o
t ed either in the Regulations or in
- . . an
})ﬂug flr;c]err;z{itmrllai}nstrument. The articles referred to are found in Sectioi
: & Hegulations entitled “Military Authorit i
the Hostilec State.” Article 46 s Tormally oropnory of
. of these Regulations formall ibi
_ A : y prohibits con-
ﬁsza tllon of pm{ate property, which on the contrary, must be “lz"espected "Ii'
;; :cte 47 forbldi plllagfe; this injunction applying to public as well a:; to
brivate property.”? Article 52 permits requisitions in kind (and in the form

of services) from municipalities or inhabitants, but only for the needs of the -

army o‘f oceupation. Contributions in kind are required to be paid for as
soon ats possible. The powers of an occupant with respect to the publie
i)mp‘eg y of thfg State gboth moveable and immoveable) as well as certain
speciat eategories of private property, are regulated in Articles 53 and 55:

Article 53. An arm i
. A y of occupation can only take possossi

;;l;tcés’ éleli)i tI;::aOIflnzable securities }vhich are strictly th% psfsls)ie(;[tlyogt? afl?é

ate, arms, means of transport, stores and s i
{glgn?x?lly, all movable property belonging t’;o the state wg?gilﬁ’ ant';i,

eAcu or rrlx_llltary operations. ' e

appliances, whether on land, at sea or in the ai

gi‘:i]'gﬁés(r)r%lzilson of newsCi t;)r for éhe tmn’sport of gegéﬁsa%ipgﬁ?ngosr
o aeive ol cases governed by naval law, depots of ,
all kinds of ammunition of w ! ) seived, even it (e generally

 kinds of a ar, may be seized, even if th ,
private individuals, but must be restored and c:)mpenglz).teio:3 yﬁbeéonghto
peace is made. ' ed when
tr;:%;?ﬂg d55dsﬁfTrS§t$zcr‘;pﬁng sﬁ{te ghg}illrbe regarded only as adminis-

! public buildings, real estate, forest
agricultural estates belonging to the hostile & huated o

! > ostile state, and situated ;

occupicd country. Tt must safe : ital o6 Troportis
‘ e t afeguard the capital of i
and administer them in accordance with the rgles 0? uzﬁﬁfﬁcygropertles, V

Opfﬁ[’)erty sci.zec: hundcr Article 53 need not be directly usable for military
rerations, as in the case of ammunition, but it is ient if i

18, ¢ . am ion, sufficient if it serves that
pulrpose mdlrec.tl;.r.‘3 The United States Rudes of Land Warfare states this
rule more restrictively when it declares in Paragraph 321:

All movable property be i i
A y belonging to the state directly s i
military use may be taken posses%ion of as booty andyuti?isziec? ?«?rlet}?é

benefit of the invader’s government. Other movable property, not

:; gee Neel's Fzecutor v. Noland's II. elrs, 166 Ky. 455, 467,
. C. Hyde, International Law, Boston, 1945 (24 ed.), Vol. I1, § 604,

B M. Huber, in Revue Génédrale d Droi Y Y
Droit Sy i G, ot e Droit International Public, 1013, p. 683; H. Rolin, Le
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directly susceptible of military use, must be respected and cannot be
appropriated. .

It is clear that property which cannot be used for military operations,
directly or indirectly (a shallow test, indeed, in the present era of ““total”
war) is not subject to appropriation. Such moveables as books, pictures,
collections of various kinds, are exempt. Thus, to be lawful booty move-
ables must be (1) state owned and (2) usable in military operations.

Article 55 is incorporated word for word into the War Department Rules
of Land W arfare, as paragraph 315, and is amplified by paragraph 316 thereof
in the following terms:

The occupant does not have the absolute right of disposal or sale of
enemy real property. As administrator or usufructuary, he should not
exercise his rights in such wasteful and negligent manner as seriously to
impair its value. He may, however, lease or utilize public lands or
buildings, sell the crops, cut and sell timber, and work the mines. A
lease or contract should not extend beyond the conclusion of the war.

The general exemption from scizure enjoyed by private property is extended -
by Article 56 to the property of municipalities, of institutions dedicated to
religion, charity and education, the arts and sciences, even when such
property is that of the state; and the seizure or destruction of, and wilful
damage done to, these institutions, to historic monuments or to Works of
art and science are expressly forbidden.

It was formerly the rule that all enemy property, whether public or
private, which a belligerent found on the battlefield, was lawful booty and
could be appropriated. So far as private enemy property is concerned, this
rule is now obsolete, execept with respect to such items as military papers,
arms, horses, and the like. But the rule is still valid with respect to public
enemy property so found. As Oppenheim says:

Thus, not only weapons, munitions, and valuable pieces of equipment
which are found upon the dead, wounded, and prisoners may be seized,
but also the war-chest and state papers in possession of a captured
commander, enemy horses, batteries, carts, and all other public property
found on the field of battle that is of value * * * The restriction in
Article 53 of the Hague Regulations that only such moveable property
may be appropriated as cun be used for the operations of war does not
apply to property found on the hattlefield, for Article 53 speaks of
“an army of occupation’’ only. Such property may be appropriated
whether it ean be used for military operations or not; the mere fact
phgt it was seized on the battlefield entitles a belligerent to appropriate
1t.

Under this category of rights—rights of a belligerent engaged in actual
hostilities, as distinguished from his rights with respect to property in oc-

“J, De Louter, Le Droit International Positif, Vol. 11, p. 301. :
18 nternational Law, as cited pp. 310-311; also Hyde, § 695 and Spaight, Air Power and
War Rights, p. 328, '
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cupied territory—traing CAITYINg ammuniti
vehieles lo: . g unition or troops, or carts
pz'ivntet],;?ﬁgﬁgd“ ox:h f‘;‘f or supplies can be seized as booty of war, :?:Zt}tl};f
is permitted under 20.1;- ! St the seisure of means of transportation which
acter. In that dasc t!hw e 83, D‘,lx;agrzmh 2, is altogether different in char-
ot approninte Vt;;}, t e}o-ccup:mt :&:‘authority is limited to use, and he may
pence 15 duelareg ed (2 umself.  The duty to restore such property when
. States War i)e art ne to .make compensation is recognized by the United
paragraph 3;3lpc;f )?}]](?nlt Pield Manual on Rules of Land Warfare (FM 27-10)
e ?‘Tzwue e u]\? t,'lc 1 1ncorporates the rule of Article 93, paragraph 2 ot”
cables, tzlephoni a 110:18. The use there contemplated clearly inclu’des
Wagons, raion® :‘tlv)(‘] elegraph plants, radio stations, automobiles, horses
avintion faciliti}é' 1?1 way plants, tramways, ships in port, airplanes and
conoral al kinng) f( ('zpots of .arms whether military or sporting, and in
tho Seiéum v I0 \;air material."  While Article 53, paragraph 2, permits
establishments p ‘ery oyned arms and munitions factories and other
Drivats railmad:;in;t?mfl-lmng’ war material, as well as the exploitation of
Sideration as Lawhi] bootys e " \ ¢ war and excludes it from con-
takine . v same quality prevents an oce
inoad o o s foind  he sy ofth it
Franco- : T . lic L was in fact the express holdin '
‘C'izcmz‘ng(igir;nv;r; ui\/;;xe; Arbitral Tribunal in the case of Com’pag%zzef fi};
55 2 Moans of e ort— v. Germany 2 where seizure of the Company’s railway
2, bt mat soiz;: n i(f}rth\:aé glpn};eii ;’SS cfomgatiblce; with Article 53, paragraph
General Staff’s Kriegsbrauch im x%;andlcr;ne f‘ ac : e pven the German
of eash. funds, and realizable sccurities pcgrmi;ggt:::lff i?‘iiislta;;};: lslfrllfrerg
3

to those not in; ivipaliti
belonging to municipalities, communes, or private individuals

Where the ownersh i
e :Yt}j‘eililiri 0..;;11.?15112{)00f propﬁm*ty 15 unknown or where there is any doubt
vl ]w- ](g;;llc 3 xzf[i;mli; ]c;r private property for purposes of seizure as war
00ty, the <and Warfare (which, it s}

o o the feutes of | ' » 1t should be observed conati
gog‘i(:3;:1:2;1128(3):{;t«t:melfor armies of the United States in the f,iel(zlr;otéf;:
:ally stat At such property should be treated g i ;
omen - states that sue : ed as publie i
}:: :m:,'lcip Is dr,hmm.ly settled (paragraph 322). W’ithpthis dg(:‘t(;)rx’):})rtyl un?l
m, (Y;}”};c 21'0;1‘ the ruli‘ng of the Hungarian—YugosIav Mixed Al‘bit!“lll rIe‘l‘si;bwu (:
t;,glq,mwn:;cl ug(;slt;vza to the cffect that pieces of machinery Ief;: behinlclin:t
;~.;mt,lv hu{ ﬂ:qg ittlllc e;mngy, cannot automatically be con;idered as waf

ooty | : A4S 10 be ascertained whether th
JUPRON W avine i : Y belong o a pri
prrson who, having temporarily abandoned them, has not reTinqurilelu);l:ivi;:

AL Talifi, Bfects of War
A Lalifi, Fffer on Property, n. 30 7 Roli
¢ o o, 7 Waro U - 30. Rolin, §§523, 52
L ;);; ’ ,;33‘ ;:;L L:;Sg fg:zsttz;ns en matiere de Droit [ nternatior,m( Publie, pS’la’}r(;('j 1\51360n h
o oot §530~, ! erre e 1914-1918, Vol, 11, p. 608. . ' Fheo
3 Recuwil des Décision, £ ] o
o M iy $ des Tribunayg Arbitrauz M, izies, p. 87, at p. 72,
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rights of ownership; or whether they formed part of the equipment of the
enemy army or were at least in its use.?

Text-writers have generally condemned as a violation of Article 53 (and

the customary prineciples of international law which that article codifies)
Germany’s action in World War I of seizing and transferring the funds of
the Banque Nationale of Belgium, a private institution, to the German
Imperial Bank.2® Among other recognized German violations in that war
were the seizure and carrying off to Germany of live stock, and particularly
horses and cattle, in the occupied portions of France and Belgium;?* the
dismantling- of factories and workshops in Belgium and Northern France,
as well as the carrying away of machinery and tools to Germany ® and the

tearing up of tracks of various privately owned Belgian railroads, the rails
of which were transported to Poland for construction of military railways.®
Removal of the tracks of a public railroad would alse violate international
law, since this exceeds the mere right of usufructuary given over immoveable
property.?” More controversial is whether an occupant may appropriate
the rolling stock cf state-owned railways. Some writers take the position
that railroad rolling stock is an integral part of the land, and must therefore
be treated as immoveable property; 23 others hold that there is no obligation
to restore rolling stock of this category which an occupant may have re-
moved. Thus Feilchenfeld states:
An obligation to restore is created in paragraph 2 of Article 53 for
privately owned rolling stock, but it is deliberately omitted in para-
graph 1, which deals with state property.» -

Such is also the viewpoint of the great Max Huber who concludes that state
rolling stock may be disposed of by the enemy who seizes it, as he sees fit.?
This position is corroborated by the fact that at the First Hague Conference a

29 Recueil des Décisions des T A M. (1930), p. 195. And see Schwarzenberger, Inter-
national Law, Vol. 1, p. 272.  1In Mazzoni c¢. Finanze dello Stato, the court rejected an argu-
ment that stocks and bonds which had been left behind by their owners in Italian territory
occupied by Austro-ITungarian troops, were liable to seizure as res nullius or war booty:
Annual Digest of Public International Law Cases, 1927~1928, Case No. 384; also G. I, Hack-
worth, Digest, Yol. VI, p. 403.

8 J, W. Gamer, International Law and the World War, Vol. 11, pp. 130-131; E. Feilchen-
feld, T'he I'nternational Economic Law of Belligerent Occupation, p. 38.

2 Oppenheim, § 143a; and Garner, § 305,

% Garner, § 390, who points out that although Article 53 “allows, subject to restoration
“and indemnity for its use, the seizure of war material belonging to private persons, it does
not authorize the seizure and exportation by the oceupying belligerent of achinery and °

implements used in the industrial arts.” See also note 7 above,

2 Work cited, §397.
27 Rolin, § 555; Holland, Law of War on Land, par. 115,
28 Rivier, Principes de Droit des gens, Vol. 11, p. 311; Mérignhae, Vol. IT1, p. 612,

2 Work cited, p. 54. .
3 Revue Général de Droil Internarvional Public, 1913, p. 669. Accord: Von Stein, Le droil

international des chemins de fer en temps de guerre in Revue de droit indernational et de législation
comparée, Vol. 17, 1885, pp. 543 and f.
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proposal by Switzerland that state railway material should be returned at the
end of hostilities, was rejected.s

One other vexatious prablem that has arisen under Article 53 relates to thé
extent of the occupant’s authority to appropriate ‘“‘realizable securitics”
\f-lmzh are strictly the property of the state. Specie, paper money, and bul-
lion belonging to the state can, of course, be appropriated, and the right to
collect taxes, dues, and tolls is admitted. More complicated is the question
of Fhe occupant’sright to collect debts owing to the legitimate sovereign when
e.\'w;‘lenced by written instruments such as bonds, negotiable instruments and
:snml:n'. securities, or ordinary debts not so evidenced. Bearer instruments
belonging to the legitimate sovereign may be appropriated as booty by the
occupant. He may not, however, sell securities payable to the legitimate
gqul‘nznent or its order since the occupant is not the legal successor to the
legitimate government and is therefore incapable of passing title to such
securities.®

On ic collection of debts, whether evidenced by instruments payable to
the legitimate government or order, or arising from a contract, there is consid-
erfmb]e controversy. It is generally agreed, however, that the phrase, “re-
alizable” securities refers to matured debts and that an occupant ma),' law-
fully colleet all debts due to the legitimate government which have matured

-during the period of occupation. But payment of a debt before maturity

may not. be required.®?

The general prineiples of the Hague Regulations summarily sketched
aboye may seem in strange contrast to some of the practices followed by the
belligerents during the course of the recent, conflict and thereafter. When to
f.?l(} ordinary complexities of the booty problem are super—addéd the provi-
sions of the Potsdara Declaration on reparations claims,* bewilderment is

still further intensified. Tor example, Part I'V of that Declaration specifies

with respect to reparations from Germany that:

f’ Scott, J. B;, ed., Proceedings of the Hague Peace Conference of 1899, p. 67.
: Westlake, / mqmate'm}al Lmq, Vol. IT, p. 114; Huber, work cited, pp. 664, 665,
Hershey, Phe Essentials of Public I nternalional Law, p. 620; Bordwell, The Law of War
p. 3245 Huber, work cited, pp. 664, 6569, 670, ’ ’ ’
#One of the primary diflicalties with the Potsdam provisions on reparations is that no
attempt was made to distinguish between external assets which were properly German
and those which had been scized wrongfully by the Germans from other nations during thé
war. For exaniple, when the Nazis invaded Austria they appropriated most of the capital
eifuipment of that country. At Potsdam it was provided that Soviet reparations elaims
were ta be met by removals from the Soviet zone and “from appropriate German external
:1§Sf:§«s” (Iv, 1, Cnuple(@ with this was a renunciation by the United Kingdom and the
({mtec] States of all elaims “to German foreign assets in . , . Eastern Austria” {1V 9)
Under this langnage the Soviet Government has sought to justify its seizure——;s ('Rcr—
- man external usseta—of property stolen from the Austrians by Germany. More meticulous
dmftsmf-m:%hip might possibly have avoided both a serious source of frietion and the re-
snlt{zr}i lfzg;st.ice to Austrin. Spe this Journar, Vol. 39 (1945), Supplement, p. 245, at
pp. 231-253, o
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In addition to the reparations to be taken by the USSR from its own
zone of occupation, the USSR shall receive additionally from the

western zones:

(A) 15 per cent of such usable and complete industrial capital equip-
ment, in the first place from the metallurgical, chemical, and machine
manufacturing industries, as is unnecessary for the German peace
economy and should be removed from the western zones of Germany,
in exchange for an equivalent value of food, coal, potash, zine, timber,
clay products, petroleum products, and such other commodities as may

be agreed upon.

. (1) 10 per cent of such industrial capital equipment as is unnecessary
for the German peace economy and should be removed from the western
zones, to be transferred to the Soviet Government on reparations
account without payment or exchange of any kind in return.s

Clearly il property disposals under these provisions are to be regarded as law-

ful it must be either (a) because they fall within the category of reparations

properly so-called (prior, it may be observed, to the existence of formal treaty

clauses thereon) or (b) because they constitute a transfer of property over
which the Allies have jointly or severally acquired the sovereign right of dis-
position. Under no view can they be justified as an application of the inter-

national law of booty.

These considerations must be kept in mind when final appraisal is made of
the Potsdam approach.. Without disregarding its full legal implications, the
guestion of general principles nevertheless remains important, for issues con-
tinually arise not only concerning the validity of seizures ag between the Al-
lies themselves and third parties but also with respect to the propriety of
booty scizures by the Axis forces during their regime of oceupation in Europe.
As has already been observed, whatever departures from the Hague Regula-
tions may have appeared necessary to the Allies may be legitimated, as be-
tween themselves and the vanquished powers, by specific covering provisions
in the peace treaties. Such provisions would, of course, be ineffectual to
extinguish the rights of non-contracting third States whose subjects may have

suffered damages due to violations of international law.
' Arwyn V. I'REEMAN *

AMERICAN MILITARY GOVERNMENT COURTS IN GERMANY

American Military Government Courts have been in operation in Germany
since September, 1944. Little publicity has been given to their composi-
tion, jurisdiction, powers, and procedure. Their influence upon the democ-
ratization of Germany has probably been very great since the courts, above
all German institutions prior to the Nazi regime felt the greatest impact of
the National Socialist program. Particularly in the courts did the fullest

% Same, p. 252.
* Of the Michigan Bar. Nothiag in the present note necessarily represents the views of

any government agcuey.
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EDITORIAL COMMERT
| ARMISTICES—1944 STYLE

The armistice agreemaents  concluded between the Governments and
commands of Rumania, Finland, Bulgaria, and Hungary and their oppe
l}e)hgerenta on September 12, September 19, and October 28, 1944

gapitula ’mons were mgnpd in the earlier stages of the war, and two armlstmes,
¢o nomine, were eoneluded by the French Government and High Comm:md 2
with Germany and Italy respectively, no armistice agreements impos
the United Nations have hitherto appeared in integrul form, it bein,
erally understood that published versions of the armistice concluded, y
tween the Unlned Nations and It.aly on September 3 1943 were mcompl )

settlernents which have appnarcd since the close of World War I, Beb
they are hLely under the prevazhng climate of opmmn which ca.lls

special attcntmn and ana]ysxc. P‘mally, because what is sauce for
goslings may ressonably be assumed to savor of what is in store f
gander, they may have & certain value in forecasting the provisions of
armistices to come.

While Anglo-American practlce in the past has been extremely ﬁexl )
referring to capitulations, truces, suspensions of arms, and other such acts,
armistices, and the reverse,* Coutinental practice, particularly since-

! For the texts of the four armistices see below, supplement, pp. 85-103.
* Reference is made to the eapitulation of the residual Polish forces in Warsaw late
Septeinber, 1939; that of the Netherlands High Command on May 16, 1940; that of &
Belgian High Command and the King on May 27, 1840: to the surrender of representaﬁ'ﬂ
of the Yugoslay High Command at the end of April, 1841, and of the Greek High Co
in mid-May, 1941, as examnples. The terms of surrender of Axis forees in Syria in June, 19“
antedate the formation of the United Nations and thercfore do not possess a character ¢of
parable to the agreements here discussed. g
# For the proclamation of the Italian armistice by General Eisenhower on Scpbemhﬂ?,_%
1943, see The New York Times, September 8, 1043, For an alleged statement of the e,
see Rue do Droit International (Sottile), X XTI+ Annéde, No. 2 (April~June, 1944), p 10
¢ See Perey Bordwell, The Law of War belw:en Belligerents: A History and Com
Chicago, 1908, pp. 204-205, and W. E. Hall, F'nternational Law, Osford, 1895 (4th ed.), P
564-565.
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first and Second Hague Conferences, has steadily erystallized its con-
ceptions.® It tends to consider an armistice s an agreement for the general”
termination of hostilities, concluded by both military and eivilian represent-
atives of & defeated Power on wider than strictly military bases, to provide

oot merely for the end of open warfare, but for a transitional régime of
indeterminate duration. The experience of the United States as a negotiator
of the armistices with Austria, Hungary, and Germany in 1918 ¢ committed
ii almost irvetrievably to following Continental practice.
prising, therefore, "that the conception of a general armistice as largely
equivalent to the “ preliminary peace’’ of older usage, underlies the juridical
thinking embodied, with its consent, in three of the four armistices under
review. The non-participation of the Soviet Government in the practices
of 1918 has not, however, operated to ereate any visible disharmony between
the practice of the Allied and Associated Powers a quarter of a century ago
and that of the Soviet Government and High Command now. If anything,
the fact of Soviet participation in, and paramount mﬂuence on, the negotx-
“ations preceding the conclusion of these armistices tends to develop, in the
-preaent setting, precedents laid down by the Soviet Republic twenty-five
years ago when it concluded armistice conventions with its limitrophe
peighbors. The armistices of 1944 are thus, both ideologically and textually,
new syntheses of hitherto unjuxtaposed practices. :

.. GENERAL ProvisioNs

All four armistices were concluded at Moscow between mixed military and
civilian delegations of the defeated 7 and representatives of the Allied
_{Soviet) High Command, a British general participating in the negotiations
with Bulgaria, because of the overlapping theaters involved, as “the repre-
sentative of the Supreme Allied Commander in the Mediterranean.” In
keeping with the long established Continental practice of waiving ratification
.of armistice conventions if the negotiators possess special full powers, none
of the armistices required further confirmation on either side, and thus
expressly entered into effect immediately upon their signature.® However,
on the Allied side s new factor entered into consideration: in addition to the

Bee Paul Fauchille, Trasté de Droil infernational public, Tome 11, pp. 326-334 and §36-
840 Jor pn excellent statement of Continental practice.

#8ee United States, Department of State, Forcign Relations of the United States, 1918,
Supplement 1, Vol. 1, pj. 1-498.

? Thus the Rumanian Delegation consisted of & Ministor of State, a General, a Prince end
& civilian; the Finnish Delegation of the Minister of Forcign Affairs, the Minister of Defense -
(lCeneml) the Chief of Staff and & general officer; the Bulgarian delegation of the Minister
of Foreign Affairs, the Minister of Finance and two Ministers without portfolio—a wholly
dvilian delegatmn, which is an exception 1o the genernl rule.  The Hungarian Delegation
ﬁww of the Minister for Foreign Affairs, o Genera! and the State Sceretary of the Cnbmet
of Minigters,

*Rumania, Art. 20; Finland, Art. 23; Bulgaria, Art. 16; Hungary,'Art. XX.

L S S O

It is not sur-
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explicit authorizations by specificd national governments, the dej
acted not only for themselves but *in the interests of all the United Natj
in the Rumanian instrument and ““on behalf of all the United Nations:
war’’ with Finland, Bulgaria or Hungary respectively in the three othe;
agreements.® This stipulation thus laid claim for the United N&tionﬁ‘ﬁ;u o
new corporate and representative capacity 1 which is reflected, from timgsy -
time, ir other articles. . %

All the armistices were drafted in English and Russian as the offigig]
lunguages, with a vernacular version, which is expressly denied any claim
authenticity, for each of the defeated powers.t This marks 2 new advargg;
for both Russian and English as diplomatic languages to the exclusionf
French, and places English and Russian on a juridical parity. In the casapfi
Finland a special interest attaches to the abandonment by Finland ] ”“f'
effort to negotiate in both Finnish and Swedish, this marking a ne

. According to the Department of State Bulietin, Vol. X, No. 252 (April 22, 1944), pp. B2
376, Run.ania was at war with the United States of America, Australia, Bolivia, cma;fgg% :
Czechoslovakia, Haiti, Luxembourg, New Zealand, Nicaragua, thbe Union of South Afdssos.
the Union of Soviet Socialist Republics and the United Kingdom, while relations m&%’ )
had been severed by Argentina, Belgium, Brazil, Chile, Costa Rica, Egypt, Greece,- X % ;
Mexico, the Netherlunds, Norway, Poland and Ywugoslavia; Finland was at war wi :é'm-
tralia, Canada, Ceechostovakie, New Zealand, the Usion of S8outh Africa, the Union of Sovit
Socialist Republics and the United Kingdorm, while relations had been severed by Belgimnis
Egypt, the Netherlands, Norway, Poland and Yugoslavia, and—a few months later, 3
United States of America; Bulgaria was at war with the United States of America, Australiyiez
Bolivia, Czechoslovakis, Greece, Haiti, Luxershourg, New Zealand, Nicaragua, the
of South Africa, the United Kingdom and Yugoslavia, joined at the last minute by fhesy
Union of Soviet Socialist Republics, while relations had been severed by Argentina,

United States of America, Australia, Bolivia, Canada, Czechoslovakia, Haiti, Luxembotng 3
New Zealand, Nicaragua, the Union of South Africa, the Union of Soviet Socialist Repu@g. 3
the United Kingdom and Yugoslavis, while relations were severed by Argentina, Belgimmt:
Brazi!, Chile, Costa Rica, Egypt, Greece, Iran, Mexico, Netherlands, Poland and T ;
It is apparent from the foregoing that Rumenia was, with three relatively unim
exceptions, chiefly involved in war with the United States, the British Commonwealth
. Russia; Bulgaria with the United States, the British Commonwealtb but not Russia—~u
the last minute; Finland with Russia, the British Commonwealth, but not the United Biatoh
and with no severance of ties by any of the American Republics.  Hungary was, accoi’d‘inlm
at war with Yugoslavia and all the states at war with Rumania, and so fel] alusost ex 5
into the pattern set by her Europesn neighbor while additionally drawing the wmth—fﬂk
degree of severance of relations—of Uruguay. The siatus of Polish-Hungarian
has never been satisfactorily ¢leared up, although.the Polish Legation in Budapest
10 funciion in Januvary of 1941,

the trenties of Versailies, Saint-Germain, Neuilly, Trianou, and Scvres indicated in
instance by name the * Principal Allied and Associated Powers” and also separately
mernted the states classified merely as “ Allied and Associated Powers’': nowhere wast
corporate eapacity or designation.

T This is stated in the conelusion of each agreement.

w2
1
A
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oint in the history of the status of Swedish as an official Iu.nguage.” The
Finnish and Hungarian armistices also entrusted to the Soviet Guovernment
ke duty of transmitting official copies of the maps to each of the other
governments on whose behalfl the armistice was concluded.

 MILITARY PROVISIONS

The A'p-rincipal military objective of the arrnistices being to terminz.zte«
hostilities, the initial article in each instance provides for this, the Rumanian

© armistice having the widest seope and forcing 2 complete military volte-

face. Thus Rumania was compelled to discontinue military opera?ions
‘against the US.8.R., withdraw from the war against the United Nations,

* break off relations with Germany and her gatellites,”® and énter into the war

and promise t0 wage war on the United Nations side, placing her arrPies upde.r
tie Allied (Soviet) High Command, with a view to recovering her mdepen'd-
ence and sovereignty, Finland, having given hgr pledge t?- break with
Germany and eviet German troops befqre the armlst‘ice was sxgne’d, mere}y
pledged mutual cessation of hostilities and a break W}th Germany's satellite
slates, such rupture being defined as including all diplomatic and consular
relations, and use of communications media with Germany and Hungary,"
and—what is decidedly new and important-~the discontinuance of pouch

" and cypher and telephone communications with foreign countries by diplo-

matic missions and consulates located in Finland. This proviso, which is
clesrly intended to cireumvent new forms of “unneutral service”’ by‘ ngutra!
diplomatic missions, will no doubt have its own precedeul value, as h}ttm gat
neutrals through the vanquished. Certainly it marks an apprecu}ble re-
eession of neutral diplomatic rights. For Bulgaria, after her fleeting war
with the U.8.8.R., there was only the obligation to cease war with all the
other United Nations, break with Germany and Hungary, and pledge to
make available such forces as might be required for service under Allied
¢ommand—a stipulation possibly intended to impress Turkey, but hardly
likely to be fully enforced. . ) o
Further to disable the enemy, the armed forces of Germany in Ruman}a,
Finland, Bulgaria and Hungary were ordered disarmed,” the Rumanian
. armistice providing for their internment, the other three for the surrender of

2 In keeping with previous domestic practice, it is to be expected that Fxnh{nd will publish
. an officinl version of the armistice in Swedish, but it will possess an “official”” value only
within the country and not internationally. ) . ) .

U The phrase, as a legal description for the anti-Soviet coalition built up by I?'.ztler, is new
but occurs frequently in the three armistices. It appears not only as a convgment lgbel fc?r
te classification of puppet régimes, but is apparently also intended to put in question—in
terms of Rumania’s own experience—the sovereignty ” and "“independence of suf;h areas in
Yiew of their previcus manifest subordination to the Third Reich. No fsuch desngnatxot} is
found in the Hungarian armistice, Hungary itself being obviously the last important, satellite,

“ Article 5 and Annex; Hungary, Art. XVI and Annex.  ~

* Rumania, Art. 2; Finland, Art. 2; Bulgaria, Art. 1 (B); Hungary, Art. I (B).
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“all military, naval, and air personnel as prisoners of war; in any evént,
nationals of Germany and Hungary in Rumania, Finland, and Bulgaria
.of Germany in Hungary, were ordered interned.  This procedure markg:
rather high degree of severity toward 'the civilian population involved: iyt
appears 10 have been imposed by the circumstanees of the war and kg
possibility of large scale subterfuge to permit military personnel to egeg

1t is a procedure more severe than was exacled by Russia of either Fin_l@d’
Poland, or the Baltic States at the conclusion of World War I A netgie¥

The common pattern of the armistices, which becomes continually ¢l
a8 their provisions are compared, is evidenced in the stipulations ensumgg
the Soviet and other Allied forces facilities for free movement in any
reetion, and access without cost to all installations, transport systems,

prisoners of war as well as of interned Allied citizens on the territory of
defeated countries and Allied nationals transported to either Fi ;
Rumania, or Bulgaria.¥?  This is exacted of Rumania, Bulgaria and Hungary¥
on & unilateral basis, whereas Finland receives an explicit pledge thi
Finpish prisoners of war and interned persons now located on the territoryof
Allied States will be transferred to Finland. This posits an equality p&ﬁs
reciprocity of treatment for Finland which reveals itself elsewhere, t:hmﬁy 5
through skilful drafting, in appreciably milder terms or more restricted
mands than those imposed upon the former Balkan satellites. Sp’ecla.!; ;
attention is given the needs of prisoners, internees and displaced persons, g
agreements setting a forinal standard of “adequate food, clothing, -ani
riedical services in accordance with hygienic requirements " —apparently &

" appeal to scientific standards of public health rather than to the provisions:
of international sanitary conventions. ) : .

MiIxORITY GUARANTEES |

1 German nationals of Jewish origin, teraporarily domiciled in Hungary, were exemj e
from internment. Rumanie, Art. 2, Annex; Hungary, Art. I, Annex.

Art. IIT and Annex, . g
" Rumania, Art. 5; Finland, Art. 10; Bulgaria, Art. 4 and Protocol, The ﬂungﬂ‘fg
armistice apeaks of providing ““adequaie food, clothing, medical services and sanitary @
hygienic requirements”—another evidence of reference to objective rather than Juudﬂd:
i e., conventionol, standards.
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gnement in the territory of the deleated nations on any one of three
gmunds.’“ The first category embraces activities in favor of the United
Kations—presumably applying to overt acts; the second covers. persons

inearcerated because of their sympathies with the cause of the United

xations—attitudes doubtless characterized by the enemy as subversive; the
third category comprises offenses arising from status, covering persons con-
demned simply because of their racial origin—a term broadened in the Bul-
garion armistice to cover ““racial or religious reasons,” quite understandable
in areas where an odvwm theologicum has long prevailed. Taken together
with the pledge to repeal or remove all discriminatory legislation and re-
strictions or disabilities of this charncter, these clauses enter 8 new field quite
uneonnected with military operations. They amount to an internationally
mposed. amnesty for offenses against an overthrown political régime. At
the same time they set up & new form of minority guarantees for political,
racisl or religious groups bereft of any toleration under ocutgoing totalitarian
égimes, A further promise of remedial action is gived in the pledge exacted
of each of the defeated to collaborate with the Allied Powers in the appre-
hension and trial of persons accused of war crimes.??

Ecorvouic CLAUsEs

With persons in these various categories disposed of, the armistices turn to
the material side, requiring first the restoration of previously existing state
frontiers 2 between Rumania and Russia, Rumania and Hungary, Finland
and Russia, Bulgaria and Greece and Yugoslavia, and between Hungary
and Czechoslovakis, Rumsania, sand Yugosiavia. This is nof merely &
return to the status quo ante, but a basic decision regarding frontiers for the
future. In that respect at least, the clauses are those of a preliminary
peace. .

In the wake of surrender of territory comes the surrender as “trophies” or
“booty” of all German and Hungarian war matériel, including both war and
merchant vessels of bath countries found within Rumanian, Finrish or Bul- -

* Rumania, Art, 6; Finland, Art. 20; Bulgaria, Art. 5; Hungary, Art. V.
™ Because of the complicated and ill-defined position of a number of categories of persons
found in Hungarinn territory, the Hungarian armistice ndded to Article V & special para-
&3ph obligating the Hungarian Government to take “all necessary measures to ensure
that sl displaced persons and refugees within the limits of Hungarian territory, including
’“‘“B and stateless persons, are accorded at least the same measure of protection and se-
Qunty as its own nationsls.” | -
® Rumanis, Art. 14; Finland, Art. 13; Bulgaria, Art, 6; Hungary, Art, XIV, The Hun-
Banan armistice additionally provides for “‘the surrender to the governments concerned of
Pereons accused of war crimes”.  This is a stipulation obviously intended to forestall and
°Nrr':de objections of a statutory or constituiiona! charncter, such as that laid down in
,A"- 12 of the Weimar Constilution of the German Reich against a nation’s surrender of
s 0wn nationals. This mey well forecast an analogous provision in the armistice terms
2 defeated Germany. :
Rumania, Arts. 4 and 19; Finland, Arts. 5, 7, 8, and Annex 9; Bulgaria, Art, 4 and
otocol; Hungary, Art, IL :
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" widely ramified conditions, this proviso is apparently directed pri
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removal or destruction or sabotage of enemy-owned or enemy-controllag
property, movable or immovable,?* whether owned by the enemy state g
enerny nationals or by non-nationals domiciled in enemy or enemy-ocey
territory. While comprehensive in its scope and phrased so as to-app]

against the flight of privately owned capital from regions to be placed undg
occupation by the Red Army. ~ All such property in Rumania and Finlan

P
10 be subject to the Allied (Soviet) Higk Command; in Bulgaria and Hun’g'a};’” ’
_to the dictates of the Allied Control Commission. s

The treatment of merchant shipping under the armistice conditions
rather complex, and some of the thorniest questions as to title and poss
are deliberately postponed, it .being obviously impossible for the Ur
Nations to reach agreerent on all the points of law, including prize ]
before the armistices were concluded. In the main, merchant shippifg]
the United Nations found in the ports of the defeated countries is, mthonr
exception, to be turned over to the Allied (Soviet) High Command “ iniika:
interest of the Allies”” und placed under its operational control “f
duration of the war against Germany and Hungary.” Subsequently
ships are to be returned to their owners. That this opens up a numbér
interesting legal problems is obvious in the light of recent litigation ov
ships of Estonia, Latvia, and Lithuania in foreign courts.® e

The fiscal and econumic controls to be exercised by the Allied (8
High Command in the territory of the defeated states are extensive, in oll;v;m
ing power to demand or requisitiun goods and currency to eover the ne@ﬂp“ b
the control agencies, and a blanket right to utilize all the major forms o
nomic installations and enterprises, if necessary.* i

The problem of reparations % is differently faced in each armistice.’
mania’s load is appreciably lightened by her participation in the waron
Allied side, yet a total of $300,000,000 payable over a six year eri
chiefly in commodities sush as grain and oil, is required of her. Finlant
held to a similar amount, to be paid for in timber, paper, cellulose, seai |
craft, etc. Bulgaria is merely required to “make such reparation for loqigﬁ

! Rumania, Art. 7; Finland, Art. 15; Bulgaria, Art. 12; Hungary, Art. VII, and Psé o
Art. 2. Only German material and shipping are to be surrendered by Hungary. i
7 Rumanija, Arts. 8-9; Finland, Arts. 16-17; Bulgaria, Arts, 13-14; Hungary
VIII-X. :
# Cf. Briggs, Herbert W., “Non-Récognition in the Courts: The Ships of the
Republics,” this JournawL, Vol. 37, No. 4 (October, 1943), pp. 585-596. 3
# Rumania, Art. 10; Bulgarin, Art. 15, and Protocol 4, Art. 17; Hungary, Art XLk
Annex. Oddly enough, only a general pledge to respond to requisitions was 6‘1‘“‘?} 3
Finland in Art. 19. | ’
# The phraseology involved is almost strained in its circumlocution (our italics):
caused to the Soviet Union will be made good’’ by Rumania; “ Losses caused by lelg
will be indemnified,” but Bulgaria will make such reparation . . . as may be demrmu.ﬂ“-
Rumania, Art, 11; Finland, Art. 11; Bulgaria, Art. 9; Hungary, Art. XII.

o
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damnge caused by the war to the United Nations, including Greece and
Yugoslavia, as may be determined later.”” Since there was only a paper
war hetween Bulgaria and the Soviet Union, no real reparation claims
arise from that quarter; only the United Nations directly involved need
expect reparations from Bulgaria. The Hungarian armistice explicitly sets
aside $100,000,000 of reparations payments on behalf of Czechoslovakia
and Yugoslavia. Compensation # (not reparations) will be paid for losses
eaused. to the property of other Allied States and their nationals, the
amount to be fixed at a later date. These stipulations on behalf of the other
United Nations and their nationals constitute a promissory note destined to
be rather illusory if only because reparations carry their own priority and’
are of a nature to exhaust the ability of the defeated to pay them before com-
pensation claims get a hearing. :

Restoration, chiefly to the Soviet Union, of evacuated movable property
which is comprehensively enumerated, is pledged in almost identic language
in each instrument.?” ‘This is another of the remedial acts of the armistices
in effecting a large scale undoing and reversal of the spoliations, the “na-".
tional grand larceny’’ to which the Soviet Union was subjected by the acts
of the Axis coalition. The logical corollary to such acts of material restora-
tion is the juridical one of the restoration of all legal rights and interests
of the United Nations and their nationals as they existed before the war, and
the exaction of a pledge from the defeated to return such property in good ‘
order?® The armistices thus recognize the existence of two régimes of prop-
erty and give legal status and support to each.

PoriricaL CONTROLS

. The final group of stipulations is intended to assure the victors unchal-
lenged and unchallengeable political control. Each armistice expressly re-
quires the dissolution of all pro-Hitler or other fascist political, military,
paramilitary or other organizations conducting propaganda hostilc to the
United Nations (especially to the Soviet Union) and binds each of the de-
feated not to tolerate in future the existence of sucl organizations on its
territory.® A further article ® in two instances places ‘‘the printing, im-

. ® Rumania, Art. 11; Hungary, Art. XII, Annex. Finland is held to simjlar *indemnifica-
Son in the future, and the amount, of the compensation is to be fixed separately.”
" Rumania, Art, 12; Finland, Art. 14; Bulgaria, Art. 11. Greece and Yugoslavia are
likewise to benefit, by Bulgaria’s acts of restoration; no analogous article is found in the
Ungarinn armistice. .
:Rum:\nia, Art. 13; Finland, Art. 12; Bulgaria, Art. 10; Hungary, Art. XIII.
» Rum:miu, Art. 15; Finland, Art. 21; Bulgaria, Art. 7; Hungary, Art. XV, This type of
Wipulation has been insistéd upon by the Soviet Government as n part of nearly every basic
""u?menm with foreign countries. Such anti-propagands guarantees were inserted in the
lic peace treaties of 1920, and in the various settlements with other countries such as
and Japan. They are found in the multiple exchange of notes constituting the settle-
Reat with {),e United States on November 17, 1933. The negotiation of the three armi-
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purtation and distribution of periodical and non-periodical literature
prescntation of theatrical performances und films, the work of wirela
tions, post, telegraph and telephone services” under the control of the
(Soviet) High Command. While undoubtedly & paramount necessity:
order to break Nazi domination of the public mind in Rumania and Bilg
this proviso goes appreciably beyond previous armistices and sets up-g
and rigorous mechanism of opinion control which is, to say the least, capabiy’
of ancipitis usus. Only the existenee of Allied Control Commissions]i
pressly provided for in each instrument ¥ siands in the way of possibids
political abuse of the sweeping powers of control enumerated above, %’%

The Allied Control Commission in Rumania, whose powers are
sketchily outlined in an annex to the armistice agreement, is to serve
as & means of liaison between the Allied (Soviet) High Command an
Rumsanian government. It is presumed expressly to act “on behalf
Allied Powers’ and apparently not for the United Nations.
to its exact composition and powers and procedures are left for further e
vration. The Allied Control Commission in Finland, whose powersiwems
worked out in considerable detail, is left.in substantially the same siiué&ﬁ%
The Allied Control Commissions in Bulgaria and Hungary, which are

labors by representatives of the United States and the United Kingdom
Viewed in retrospeet, the four armistices reveal the need for, and regognis

- to create democratic institutions of their own choice.

the necessity of action on behalf of, a United Nations structure which
presently in being; they endeavor to act corporately for the United Na
and actuslly succeed in representing only the much smaller groupixiir
“Allied Powers.”” The control bodies they create are only imperfec ,
lineated and their actual role is fixed with anything but juridical pre
The armistice with Rumania bears numerous evidences of having
very hastily drawn up; that with Finland reveals highly precise, exp
smooth drafting, while the Bulgarian and Hungarian instruments a}'e“h-
cidedly more general in character. They tend to cover with broad s

of nations. But they do focus with unfaltering precision on the coin)
destruction of Germany’s power, leaving to the future the more'c

1

stices under review afforded the Soviet Government a special opportunity to exmﬂw
stipulatinns to cover ihie entire bloc of the United Nations, thus broadening and more
unijversalizing the anti-propaganda guarantees. ’ s
* Rumania, Art. 16; Bulgaria, Art. 8, Hungary, Art, XVI and Annex. The Fu
armistice containg no snalogous provisions. . §
% Rumania, Art. 18 and Aunex; Finland, Art. 22 and Annex; Bulgaria, Art. 18; H
Art. XV1II and Annex.
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They also serve 1o indieais in considerable detail the juridieal principles
Jikely to be followed in dealing with Germany ut the time of her ultimate
eapitulation: '

Mavreone W, Gramam

POLAND AT YALTA AND DUMBA;(TON OAKS

The Atlantic Charter may no lunger be regarded as a sorap of paper un-
gignecf and uncertain in content and purpose, embodying merely the pious
wishes of the beads of state. At the Crimea Conference the leaders of the
three Great Powers again put their stamp of approval on and gave new life
to the strained and faltering instrument. They declared in their announce-
ment of February 11, 1945, under the heading “Declaration on Liberated
Europe'’ that:

The establishment of order in Europe and the rebuilding of national
economnic life must be achieved by processes which will enable the
liberated peoples to destroy the last vestiges of Nazism and Fascism and
This is & principle
of the Atlantic Charter—the right of all peoples to choose the form of
government under which they will live—the restoration of soveceign
rights and self-government to those peoples who have been foreibly
deprived of them by the aggressor nations.

After stating that the three Governments will jointly assigt the liberated
states where necessary to establish internal peace, to carry out relief, tu set
up interim authorities representative of democratic elements and pledged to

Iree elections, and to facilitate the holding of such elections, the Declaration
tontinues: :

By this declaration we reaffirm our faith in the principles of the
Atlantic Charter, our pledge in the declaration by the United Nations,
and our determination to build in cotiperation with other peace-loving
nations world order under law, dedicated to peace, security, freedom,
and the general well being of all mankind.!

These fresh affirmations of the Atlantic Charter are merely reiterations of

" prior pronouncements of a similar kind on the part of the Big Three and
other nations. The principles of the Charter were agreed to by Russia,
Poland, and other countries at the Inter-Allied Mesting in London on Sep-

* wtember 24, 1941, in the Declaration of the United Nations of January 1, 1942,

towhich 45 nations have now adhered, and in the series of Mutual Aid Agree-
wents of 1942 and later. The British-Russian Alliance Treaty of May 26,

'TbeA Atlantic Charter as promulgated by President Roosevelt and Prime Minister
Courchill on August 14, 1041, declared that:

?; Their countries seek no aggrandizement, territorial or other.
They desire to see no territorial changes that do not accord with the freely expressed
@ wishes of the peoples concerned. )
} v reapect the right of all people to choose the form of government under which
they will live; and the wish to sce sovereign rights and self government restored to
those who have been forcibly deprived of them.
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Control of Alien Property in Time of War or National Emergency: Avmd-
ance of Vesting Under the Trading With the Enemy Act, 40 Stat. 411

(1917), as amended, 50 U.S.C.A. App. § 1 et seq. (Supp. 1951).—~The °
recent declaration by the President of an existing state of national emergency?!

has made possible the reactivation of certain wartime and emergency legislation,
Among the laws which may be called into operation by the'President in the
event of war or other period of national emergency is the Trading With the
Enemy Act of 19172 The Act, designed to deprive an enemy of access and/or

ownership to assets subject to the jurisdiction of the United States,? and to.
prevent all unlicensed intercourse with designated countries,* dlrectly affects-

1 Proclamation No. 2914, 15 Fep. Rec. 9029 (Dec. 19, 1950).
2 40 STaT. 411 (1947), as amended, 50 US.C.A. Are. § 1 et. seq. (Supp 1951). ‘I'he
1947 statute does not come into operation automatically, but provides in §5(b) that
during timie of war or during any other period of nauonal emergency as declared by
the President, the President may .
(B) investigate, regulate, direct and compel, nullify, void, prevent or prohibit any -
acquisition, holding, withholding, use, transier, thhdrawal transportat:on, importation,
or exportation of, or dealing in, or exercising any nght, power or privilege with
respect to or transaction involving, any property in which any foreign country, or
a national thereof has any interest, by any person or with respect to. any property-
subject to the jurisdiction of the United States; and any property or interest of sny
© -foreign country or national thereof shall vest when, as and upon the terms directed
by the President, in such agency as may be designated . . ., and upon such terms as-
the President may prescribe, such ., . .. property shall be’ held, used, administered,
. liquidated, sold, or otherwise dealt with in the interest and for the beneﬁt of the
- United States.
See Reeves, The Control of Forezgs Funds by zlce U.S Treasury, 11 Law & ConreMme: Pnos
17, 32 (1945), where it is pointed out that § 5 as originally passed in 1917 was not
intended as a property control, but that between World War I and World War II had
been thrice amended [40 Star. 435 (1918); 40 Star. 966 (1918); 48 Star. 1 (1933)]

"and twice called into use in domestic emergencies [in the Banking Holiday, Proclamation.

No. 2039, (1933), 31 Cope Fen. Recs. § 120.1 (1939); and in support of the government’s

-gold policy, Exec. Order No. 6102 (1933) ; Exec. Order No. 6111 (1933); Exec. Order No.

6260 (1933), 31 Com:: Fep. Recs. § 50.1 to 50.11 (1939)1 before it evolved to its present
form.

8 Generally . principles of territoriality control the question of s:tus of property. 2
HACKWORTH, DIGEST OF INTERNATIONAL LAW 71 .(1941) ; Borchard, Extraterritorial Confisca-

. tions, 36 Am. J. INT’L. L. 275 (1942); Gilligan, Extraterritorial Effect of Foreign Decrees

and Seizures, 88 U. or Pa. L. Rev. 983 (1940); Jessup, The Litvinov Assignment and the
Pink Case, 36 Am. J. Int’L. L. 382 (1942). Problems arise particularly as to the situs of
debts and corporate stock. See Rabel, Situs Problems in Enemy Property Measures, 11
Law & Conteme. Pros. 118 (1945). In McGrath v, Cities Service, 189 F.2d 744 (2d Cir.
1951), cert. granted, — U.S. — (1951), an order of the Custodian vesting the debt repre-
sented by bonds held in Germany was contested on grounds of lack of jurisdiction and it

was held by the court, per Hand, J., that power over the person of the debtor confers -

jurisdiction over the debt. It was further stated that if at a future time the debtor is
required to pay a bona fide claim on the bonds, it would then have a valid daim for
recovery from the United States. This case was cited as authbority in !n re Central States
Power & Light Corp., $9 F. Supp. 157 (D. Del. 1951).

4 H. R. Rep. No. 1507, 77th Cong., 1st Sess. 3 (1941) ; ADMINISTRATION OF THE WARTIME
FINANCIAL AND PropErTy CONTROLS OF THE UNITED SraTes Govzm«m-:m 29 (US. Treas.
Dep’t 1942) where it is stated:

In the twenty year penod ‘between 1919 and 1939 German lnterests succeeded in

E
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property of a foreign country or national designated by the President to be
within the proscription of the statute, and subject to the jurisdiction of the
United States. The range of persons potentlally affected is broad ;¥ the amount

of property interests concerned may be staggering.®

The Act is extraordmamly flexible, giving. the Presxdent or those whom he
shall designate to act in his ‘behalf? wide powers in administering and enforcing
its provisions, thereby making avallable as many pragmatic means as there are

. orgamzmg within the United States another industrial and commerual network. . . .
It is necessary to point out that these business enterprises constituted a base of
operations to carry out Axis plans to control production, to hold markets in this
Hemisphere, to support fifth column movements and to mold our post war economy
according to Axis plans. .

Freezing and vesting were some of the methods employed by the United States
government in an effort to purge all business enterprises within the United - States '
of their Axis influence.

. & Exec. Order No. 8389, § Fep. Rec. 1400 (1940), as amended, Exec. Order No. 8785,

6 Feo. Rec. 2897 (1941), Exec. Order No. 8982, 6 Fep. Rec. 6530 (1941), Exec. Order

No. 8985, 6 Fep. Rec. 6625 (1941), Exec. Ofder No. 8998, 6 Fepo. Reg. 6785 (Dec. 26,
1941) which in § 5, E. defines the term *national” as .

(iy Any person who has been domxcxled in or a sub]ect, cmzen or resldent of a
foreign country at any time on or since the effective date of this order.

(i) Any partnershlp, association, corporation or other orgamzatxon organized -
under the laws of, ... or has had its principle place of business in such foreign
country, or which on or since the effective date of this order has been controlled by,
or a substantial part of its stocks, shares, debentures, notes, drafts, or other securities
or obligations of which, was or has been owned or controlled by, directly or indirectly,

such foreign country and/or one or more nationals thereof.

(iii) Any person ... acting or purporting to act directly or indirectly for the benefit

of any national of such foreign country.

(iv) Any person, who there is reasonable cause to believe Ls a national as herein
ed.

_ . [The “foreign country referred to is one designated by the President.].

6 During World War I, the United States seized about $600,000,000 of enemy ‘owned

'E"pm?eﬂy Reporr or tHE OFFICE oF THE ALieN Proreery CUSTODIAN 94 (1943).

In

~World War II there. were about 8% billions subjected -to control, although the amount
=i of property actually vested by the Custodian was only $450,000,000. Hearings before the
Sub-Committee of the House Judicisry Committee on H.R. 4840, 78th Cong, 2d Sess.

‘14 (1944).

T On Feb. 12, 1942, the President delegated his authority under §§ 3(a) and S(b) of

the Trading With the Enemy Act to the Secretary of the Treasury. Memorandum to the
Secretary of the Treasury from the President, 7 Fep. Rec. 1409 (1942). When the Office

of Alien Property was established on March 12, 1942, Exec. Order No. 9095, 7 Fep. Rea.

1971 (1942), all powers under §§ 3(a) and 5(b), except such as were granted to the
Secretary of the Treasury by Executive Orders prior to Feb. 12, 1942, were thercby
granted to the Alien Property Custodian. Certain purely domestic powers were reserved
to the Federal Reserve Board. The 'Custddian then temporarily redelegated all his
authority to the Secretary of the Treasury. Memorandum to the Secretary of the
Treasury, March 12, 1942, 7 Fep. Rec. 2115 (1942). Execulive Order No. 9193 settled the
situation by giving the Custodian the power to vest property and contrdl business
enterprises, and leaving all other authority under §§ 3(a) and 5(b) in the Secretary of the
Treasury. Exec. Order No. 9193, 7 Fep. Rec. 5205 (1942). By Exec. Order No. 9788, 11
Fep. Rec. 11981 (1946), the Office of Alien Property -was terminated and its functions
transferred to the Attorney General. Exec. Order No. 9989, 13 Fep, Rec. 4891 (1948)
then transferred the powers granted to the Secretary of Treasury under §§ 3(a) and S(b)

to the Attomey General,

5
hl
B

4
3
s

B

4




112 ' CORNELL LAW QUARTERLY " . [Vol. 37:

situations requiring control of the use and disposition of alien property.® *
The most important means available for these purposes are the powers to -« *
freeze and vest interests in alien property.® Freezing, unlike vesting, does not .
of itself alter the ownership of property affected, but prohibits or declares .-
void transfers of the property or interest without license by the President.X® - .-
" Vesting orders operate to transfer title in affected property to the Alien Property -,

Custodian, who having gained title may deal with it “in the interest and for.
the benefit of the United States.”'? Freezing is therefore not of itself disastrous - -

8 ADMINISTRATION OF THE WARTIME FINANCIAL AND Propertvy ConTROLS OF TRE UNiTED
. StaTEs GOVERNMENT 36 (U.S. Treas. Dep't 1942). See Myron, The Work of the Alien
Property Cusiodian, 11 Law & ConTtEmMP. PROB. 76 (1945) for a discussion of the details
. of management of alien property. : .

9 See, generally, Bishop, Judicial Construction of the Trading With The Enemy Act,
62 Harv. L. Rev. 721 (1949). - .

10 Exec. Order No. 8389, 6 Fep. Rec. 1400 (1940); Exec. Order No. 8785, 6 Feo. Rec.
2897 (1941). For analysis of the administrative and legal problems arising out of freezing
regulations, see Reeves, The Conirol of Foreign Funds by the U. S. Treasury, 11 Law &
Conrtinee, Pros. 17; Note, 41 Cor. L. Rev. 1039 (1941). For a comparative study of
systems of foreign funds control, see Domgz, Trapmve Wite THE ENexy IN. Wortd War I, -
cc. 19, 20 (1943, Supp. 1946). The authority of the Treasury in determining what licenses
should be issued was final. Exec. Order No. 8389, § 7 note S, suprs. General licenses 7
were issued granting freedom to engage in certain harmless transactions in -blocked .
property, e.g., Gen. License No. 1, § Feo. Rec. 1695, 2309 (1940), as amended, 6 Fen. Rec.
2907 (1941) ; Gen. License No. 2, 5 Fep, Re. 1695, 2309 (1940), as amended, 6 Fep. Rec.
3214, 5180, 6415 (1941), 9 Fep. Rec. 2083 (1944), permitting transactions with persons &
- in the United States unless specifically excluded, e.g., Gen. License No. 42, 6 Fep Rec. .
2907 (1941), as amended, 7 Fen. Rec. 1492 (1942) ; Gen. License No. 42 A, 6 Fep. Rec. nie
6104 (1941), as amended 7 Fep. Rec. 468 (1942); [In 1942 the Treasury Department &
declared that “persons dealing with residents of the United States may now assume that
such residents are not blocked unless they are affirmatively on notice to the contrary.”
Press Release No. 30-44 Feb. 23, 1942, DocuMeNTs PerTAINING TO ForeigN Funos CoNTrOL,
(U.S. Treas. Dep’t 1945)] permitting trade with certain geographic areas, e.g., Gen. License
No. 43, 6 Fep. Rec. 3556, 3946, 5180 (1941), as amended, 8 Fep. Rec. 4876, 6595 (1943),
9 Fep. REG. 2084 (1944). (Among these were the American Republics, the British Com-
monwealth, Greenland, Iceland, etc.). Special licenses were also issued to a particular
individual to engage in a particular transaction. See DocUMENTS, supra. Gen. License
" No. 11, 5 Fep. REc. 1804, (1940), as amended, 9 Fep. REc. 12095 (1944), gave permission
to certain national groups to withdraw up to $500 per month from blocked bank accounts
for living expenses. William H. Reeves, in his article, supre, at 46 points out that no
legal proceeding could give any interest whatsoever in blocked property in the absence of
a treasury license. Propper v. Clark, 337 US. 472, rehearing denied, 338 U.S. 841 (1948).
But ¢f. Zittman v. McGrath, 341 US. 466 (1951) where it was held that an attachment
on frozen property made in accordance with New York State law, although without
Treasury license, would place a lien on the property contingent upon the inssuance of a
license, and that such lien is not destroyed by a right, title and interest vesting order,
vesting . the property in the Custodian. A companion case, McCarthy v. McGrath, 341
- U.S. 471 (1951) held that a res-vesting order would destroy the lien. See note 11 infra.

11 40 Star. 415 (1917), as amended, 50 U.S.C.A. Apr. § 5(b) (Supp. 1951). A distinction
has been made between so-called “res-vesting orders” and “right, title and interest

vesting orders.” See Bishop, Judicial Construction of the Troding With The Enemy Act,
- 62 Harv. L. Rev. 721, 735 (1949). lThgns»vesting order gives the Custodian a right to
immediate possession of the vested property. The order may not be éontested, the only
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from the point of view of the property owner, and indeed may prove a boon
in the event of wartime exproprietary measures by the alien’s home or occupa-
tion government. A vesting order . completely divests the enemy alien of

any interests in the property, and except to the extent that Congress may in

its discretion decide to reinstate certain property owners, the enemy alien
has no right to recover the property or compensation therefor 12

The fact that nations engaged in “struggles. for survival” have found it

necessary to appropriate to their own use the reachable property of hostile
countries and their nationals has, if anything, quickened the urge among
civilized peoples not only to acquire but also to retain that measure of ownership,
use or enjoyment which they regard as an essential attribute of: the concept
of property. The vitality of this desire has been marked by a continuous and
formidable migration of short term capital to the United States,'® one of the
few countries, and the sole remaining world power where property rights as
such have remained relatively stable and intact. Once again, however, many
aliens holding property subject to ‘the ‘jurisdiction of the United States feel
prompted to provide for the protection of that property in the event that an
international conflict should provoke the use of the powers of vesting granted
to the President in the Trading With the Enemy Act.!*

remedy‘ available (aside from the administrative remedy) being ‘that provided in § 9(a)

of the Act—a suit in equity brought by a non-enemy to recover the property. 40 StaT.
419 (1917), as amended, 50 US.C.A. Arp. § 9(a), (Supp. 1951); Application of the Alien
Property Custodian, 270 App.. Div. 732, 60 N.Y.S.2d 897 (4th Dep’t 1946); see also
-Dulles, The Vesting Power of the Ahen Property Custodian, 28 CorNeLL L.Q. 245, 254
'(1943).

The right, title and mterest vesting order will vest’ property in the Custodlan only upon
proof by him of the existence of an interest of a.named alien in the property, and only
to the extent that there is such an interest. In re Knutzen's Estate, 31 Cal.2d 253, 191
P.2d 747 (1948). A reading of the cases reveals that more extensive use is made of the
right, title and interest vesting order than of the res-vestmg order. The reason may be
- to avoid extensive lmgatlon at a later date.

12 The friendly alien has a constitutional right .to just compensation. Russmn Volunteer
‘Fleet v. United States, 282 U.S. 489 (1931); Silesian-American Corp. v. Clark, 332 US.
469, 479 (1947). See Sommerich; 4 Brief Against Conﬁscauon, 11 Law & CoNTEMP. Pros:
152 (1945) for a history of the disposition of alien property after the last war. About
80% of the property of German nationals was returned in 1928 by the SETTLEMENT OF WaAR
Cramus Act, 45 Stat. 254 (1928). After World War II, provisions were made for the
return of property to nationals of nations other than Germany, Japan, Bulgaria, Hungary
and Rumania. 60 STAT. 50 (1946), as amended, 50 US.C.A. App. § 32 (Supp. 1951). Cf.
$ 9 of the TrapiN Wit THE ENEMY AcCT, 40 STAT. 419 (1917), as amended, 50 US.CA.
Arp. § 9 (Supp. 1951).

13 STATISTICAL SUPPLEM.ENT, SURVEY or CurreNT Business 105 (U.S. Dep’t of Commerce
1949).

14 The alien owner must protect himself not only against vestmg and similar measures

of the United States Government, but also agamst the foreign political events which -

may provoke such measures. Some of these events are as follows:

(1) War, declared or undeclared, between the country of the alien’s present natxona.hty,.

domicile or residence, and/or an ally thereof, and the Umted States, as such and/or acting
in behalf of the United Nations.

(2) Occupation of the country of the alien’s present or prospective nationality,
domicile, or residence, by a country, and/or an ally thereof, at war, declared or undeclared,
with the United States, as such and/or .acting on behalf of the United Natxons

o
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The Alien Property Custodian may vest property interests of any individual
- partnership, association, corporation, or other organization that is a national
of a foreign country against which the United States has declared the existence
of a state of war,!® or a national of any other designated foreign country if he
finds that such action is in the interests of the United States. The absence of
an alien interest in property defeats vesting;!® should a non-alien interest be
‘vested, the affected party may successfully contest the order of the Custodian,

or recover the property or its value in a subsequent action.!” This possible . p
“out” for alien holders of property interests subject to-the jurisdiction of the.

United States nurtured a myriad of schemes for the concealment of these .- -

interests.’® The most common element of these schemes in World Wars I and II
was a sham transfer of legal title and/or of possession to a party who in fact
“had no substantial interest, In most cases the courts pierced the fictional veil
of record ownership, and the device of concealment was given no legal effect. .
Where the courts have found that a transfer of title is not bona fide or that an
alien retains a beneficial interest, the transfer was not recognized and title
vested in the Property Custodian upon proper order. Among the devices
which have thus failed because of the 'absence of good .faith were a sale®
transfers of property to or by an agent?® a trust,” and various corporate
arrangements.?®. It seems fruitless therefore to attempt corcealment by legal
cloaking. A complete and bona fide divestment of present or vested future ;
interests ‘in property subject to the Act is required. " o
For a time during and after World War I, it was held that property of a
corporation, incorporated in the United States or in a friendly country, would

(3) CoupAd’ctax or political, social or economic upheaval in the country of alien’s -
present or prospective nationality, domicile, or residence. ) 5

. £4) Confiscatory decrees or their equivalent by the present or successor govérnment, oy

recognized or - unrecognized, de facto or: de jure, of the country of alien’s present or
prospective nationality, domicile or residence. i R

18 Exec. Order No. 8389 § $C, as amended, note §, supro. Exec. Order No. 9193 § 1(a),
(¢), 7 Feo. Rec. 5205 (1942).

18 Exec. Order No. 9193 § 1(b), 7 Fep. Rrc. 5208,

17 See note 11 supra. : . ’

18 Reeves, The Control of Foreign Funds by the United States, 11 Law & CoNTEMP. Pros.
17, 52 (1949%). . B - .

19 Beck v, Clark, 88 F. Supp. 565 (D). Conn. 1949), aff’d, 182 F.2d 315 (2d Cir. 1950)
" (a German corporation doing business in the United States transferred its assets to P and
released a debt owing it by P for a consideration that was patently insufficient, in 2
transaction which left a vestige of contrel in the German corporation). .

20 Kaname Fujino v. Clark, 71 F. Supp. 1 (D. Hawaii 1947), aff'd, 172 F.2d 384
(9th Cir. 1947), cert. denied, 337 US. 937 (1948). Cf. Von Wendel v. McGrath, 180 F. 2d
716 (3rd Cir. 1950), cert. demied, 340 U.S. 816 (1951), where the gift was apparently
bona fide but the agent’s power of attorney, as understood by the majority of the court,
was insufficient for the purpose. : | -

%1 Stoehr v. Wallace, 255 US. 239 (1920) (14,900 shares of stock in Botany Mills owned
- by a German corporation transferred in trust to a dummy New York corporation for the
purpose of concealing the true ownership. of the stocks). . . ‘

22 Draeger Shipping Co. v. Crowley, 55 F. Supp. 906 (S.D.N.Y. 1944) (Assets of a New
York corporation formally separated from its German parent were vested because still
- actually controlled by the parent.). For devices concealing control of a corporation, see
ADMINISTRATION OF THE WARTIME FiNANCIAL aNp PropErTy CoNTROLS OF THE US.
. GoverwMENT 29 (US. Treas. Dep’t 1942). ) . ' .
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not be subjected to vesting although the owners of controllmg stock were .oon
enemies,®® so long as the corporation did no- trading with the enem g” This . - .
accorded with the then. accepted doctrine of corporate nationality.?® But in i
1947, the Supreme Court, in the case of Clark v. Ubersee-Finang Corporation®® R
held ‘that the amended §5(b) of the Trading With the Enemy Act had so. - R

increased the scope of the Act as to abrogate this doctrine for the purpeses of X
vesting. The court’s statement of the scope of § S(b) is instructive: :

As we have observed, the scheme of the Act when Bekn-Meyer & Co. v.
Miller was decided was to respect the corporate form, even though the enemy
held all the stock of the corporaté claimant. Hamburg-American Co. v. - T
U.8.". .. .The 1941 amendment to § 5(b) reflected a complete reversal - s -
in that policy The power of seizure and vesting was extended to all ' t
property of any foreign country or national so that no innocent appearmg
device could become a Trojan Horse.?" '

This decnslon would seem to eliminate the possxblhty of protecting alien .
property through the utilization of a friendly or domestic corporation, whose . :
corporateness is bone fide and whose affairs may be free of the control of hostile Sy

28 Hamburg-American Line Terminal and Navigation Co. v. United States, 277 U.S. 457
(1927) (held that a domestic corporation could recover the fair rental value of property
seized by the United States during the war although its stock was entirely owned by an alien
enemy corporation) ; Behn, Meyer & Co. v. Miller, 266 U.S. 457 (1925) (British Corpora-
tion permitted to recover its property.in the United States seized by the Custodian during
the war although a majority of its stock was owned by German nationals).

24 Swiss National Insurance Co. v. Miller, 289 Fed. 571 (D.C. Cir. 1923), aff'd 267 US.
42 (1924). (Swiss corporation denied recovery of its assets seized by the Custodian’
during the war because at the time of the seizure it'was doing business with the enemy). ’ =

25 See notes 23 and 24 supra. In Daimler Co. Ltd. v. Continental Tyre Co. Ltd., {19161 o o
2 AC. 307, the House of Lords stated that a British corporation might be an ememy for - o
the purposes of ‘the British Trading With the Enemy Act, 4 & 5 Gzo. 5, c. 87 (1914) §f
it were controlled by enemy nationals. The following year Lehman, J., later Chief Judge
of the New York Court of Appeals, clearly rejected this doctrine, stating that in the
United States the place of incorporation determines nationality. Fritz Schultz Jr, Co. ~
v. Raines & Co,, 100 Misc. 697, 166 N.Y. Supp. 567 (Sup. Ct. N.Y. County 1917).

The British position was once again rejected in the United States in 1943 in the case -
of Drewry v. Onassis, 179 Misc, 578, 39 N.Y.S.2d 688 (Sup. Ct. N.Y. County 1943),
_rev’ds on other grounds, 266 App. Div. 292, 42° N.YS2d 74. (st Dept 1943). See .

Domxke, Traome Wit Tre Exemy In Worp War IT 130 (1943).

26 332 US. 480 (1947).

27 See also Ubersee Finanz Corp. v. Clark, 82 F. Supp. 602 (D.D.C. 1949), aff’d, 191 F.2d
327 (D.C. Cir. 1951), where it was held that the Ubersee corporation was in fact enemy -
owned.

Paul V. Myron, chief of the estates and trusts sectxon of the office of the Ahen Property )

Custodian in 1942 and 1943 points out in his article, The Work of the Alien Properiy,
Custodian 11 Law & CoNtEMP. PROB. 76 (1945) that the Custodian may vest either the
enemy interest in the enterprise or the assets of the enterprise, the primary concern being
to. eliminate any actual or potential enemy control. At.p. 89 he says:

If the Custodian has vested only the stock of a corporation and the corporauon
continues to exist as a legal entity, the Custodian is not the proper party to be sued
for debts of the corporation. Such claims are filed against the corporation. . . .
When, however, the assets of a corporation are vested, claims thereaftet may be

"'-:.'F':;A Lo

o

filed with the Custodian.
Cf. note 11, supra.
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foreign ‘countries. _
Trusts in which an ‘alien has no present or vested future mterest have been
left unscathed. A series of decisions have developed the doctrine that neither '
the corpus nor income of a trust in which an alien person has but a contingent,”.
‘interest as determined by the governing law®® may be vested by the Custodmn B
while a present or vested alien interest is subject to vesting. Where a trust\\ﬂ
was created by an alien who reserved an absolute power of revocation® of'
where the corpus was payable to an alien upon demand,® it was held that the’ -
Custodian could properly vest the property. A vested remainder in an alien -
may be vested by the Custodian® Where a trust instrument designated a non-
resident German national as an income beneﬁcxary, except in the event that it
were impossible or xllegal to make payment to her, in which event such income . .
was to be accumulated in the trust for five years, and if at that time it were'
still impossible or xllegal to make payment to her, then to be distributed to the -
other beneficiaries, it was held that she had a present interest subject to de<":
feasance by a condition subsequent. Thus in the case of Clark v. Continental.
National Bank of Lincoln?? the right of the Custodian to vest that intere’
was upheld.
But where the interest of the alien in the trust would arise only upon th
happening of an event uncertain to occur, the Custodian was less success
Thus where the trust instrument stated that the incorhe would ‘be payable
an alien only upon a determination by the trustee that the beneficiary
presently in a position to take, it has been held that theré was no present :
vested future interest subject to vesting.® It is implied that the result would"

" 28 For a discussion of the prmcxples of Conflicts of Laws as related to trusts, see“

Beare, Conrericts or Laws 954 et seq. (1935) ; GoopricH oN CoNPLICTS OF Laws. §§ 151,

T 159 (1949); RestaTEMENT, CONFLICT oF Laws, §8 241, 204, 205 (1034) ; Carver, Trum :
Inter Vivos and the Conflict of Laws, 44 Harv. L. Rev. 161 (1930). . ¥,
2% Commercial Trust Co. of N.J. v. Miller, 262 US. §1 (1922). ’ i
30 In re Miller, 281 Fed. 764 (2d Cir. 1922), appedd dismissed sub nons. Schaeffer v."
Miller, 262 U.S. 760 (1922). )
81 In re Littman’s Estate, 175 Misc. 679, 28 N.Y.S. 2d 458 (Surr. Ct N. Y County 1941)
(vesting order of 1918 vested the interest of an alien remainderman; when the life tenant.
died in 1941, although the remainderman was then an American citizen, Cuctodian held
to have the right to the remainder interest); Cf. Central Hanover Bank & Trust Co. v.
Markham, 68 F. Supp. 829 (S.D. N.Y. 1947) (where an alien has a hfe mterest and

another the remainder, the Custodian may vest immediately).

32 88 F. Supp. 324 (D. Neb. 1949). But cf. In re Schiff (19211 1 Chane. 149 (where
a testator left property in trust, income payable to non-resident German nationals, unless .
there is legislation prohibiting the transfer, in which case the income is to be paid to .
testator’s English nephews and neices until such time as legislation permitted payment
to. the German beneficiaries, at which time payment was to be made to them, held, upon
petition by the Custodian for possession of the property interests of the German beneficiaries,
(1) by the conditions of the will they had no interest, (2) the condition of the will is
not against public policy, for this does not evade the statute, but rather brings about' a
state of affairs not within the scope of the statute). It may have been the accumulation
. featured which vitiated the othemse similar trust in the Continental Natmnal Bank

case supra.

. 83 McGratk v. Ward, 91 F, Supp 636 (D. Mass. 1950).

34 Clark v. Continental National Bank of Lincoln, 88 F. Supp. 324 (D. Neb. 1949),
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have been used regardmg testamentary dispositions of property to aliens. It
was held in the case of Clark v. Edmunds®® that a testator’s bequest to certain
non-resident German nationals “should they survive the war” did not create
such an interest in an alien that it might be vested, the bequest being on a

contingency that had not yet occurred. However, the court clearly asserted

that if by the terms of the instrument, the German distributees took a present
interest (payment, possession or enjoyment alone being deferred), 'the interest
would be subject to vesting by the Alien Property Custodian.®®

It has been suggested that these cases (holding that the Custodian may .not
. vest a contingent interest of an alien) may be incorrect; that such trusts may
be void for evading the policy of the statute.3” Authority for this assertion is
found only in two lower court cases, the New York case of In re Reinet's
Estate®® and the Pennsylvania case of Thee's Estate®® In the Thee case, the
stronger of the two, the testator directed that property be distributed among
certain non-re31dent German nationals, provided however that if the property
- could not be transferred, the executors were to hold it in trust until such time
as it could be transferred The court held that the Custodian could vest, saying:

Aside from the purely legal aspects of the case, it is my opinion that it

~ would be against public policy for this court to sanction a testamentary

. direction which would deprive the Government of its sovereign right to
seize and hold property, the title to which is vested in alien enemies.%®

" With a similar testamentary provision, the result’ was the same in the Remer

case where the court remarked

‘ The testatrix intended that the executor was to defer payment and to
: hold the money in trust only if political conditions abroad would frustrate

. the transmission of the funds or deprive the legatees of the enjoyment of

" " the funds. The purpose of the testatrix was to assure the legatees of ulti-
' mate payment of the legacies. (Italics added)® -

. The argument of the Custodian is that the purpose of the Trading with the :

" Enemy Act is not only to control the use and disposition of property interests
" .which may be employed in a manner inimical to the safety of the United States,
.but also to defray in some measure the expenses of conducting war.4? It is

' 8 73 F. Supp. 390 (W.D. Va. 1947).

88 Jd. at 393. See also, In re Hayes Will, 195 Misc. 1026, 91 N.V.S.2d 1026 (Sun' Ct.
.Westchester County 1949).

. 8T 91 N'Y.S.2d.266 (Surr. Ct. Westchester County 1949). Bishop, Judicial (:m:mc:m'

of the Trading With the Enemy Act, 62 Hasv. L. Rev. 721, 739 (1949).
88 44 N.Y.S.2d 282 (Surr. Ct. NY. County 1943).
8% 49 Pa. D. & C. 362 (Orphan s Ct. 1943). Both cases are cited by Mr. Bishop.
40 1d. at 366.
$1 44 N.Y.S.2d 282, 283 (Surr. Ct. N.Y. Ceunty 1943).
12 Bishop, supra note 37, at 740-744. This has been thoroughly debated. For arg-uments

against confiscations, see: GATHERINGS, INTERNATIONAL LAw AND TBEATMENT oF ALTZN °

Prorerty (1940), introduction by Borchard; 2 Hype INTEsNATIONAL LAw 232 et seq.
(1922) ; Littauer, Confiscation of Property of Tecknical Enemies, S2 Yave L. J. 739
(1942) ; Sommerich, A4 Brief. Against Confiscation 11 Law & Conteme. Pros. 152 (1945).
Cf. Josephberg v. Markham, 152 F.2d 644 (2d Cir. 1945). Some arguments have been
put forth in favor of confiscation. See: Gearhart, Postwar Prospects For Treatment of
Enemy Property, 11 Law & Contemp. ProB. 152; Rubin, Inviolebiity of Enemy Private
Property, 11 Law & ConTEMP, ProB, 166 (1945). A very pragmatic argument is made by
Mr. Rubin, who states at p. 181:

A
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- property is given to a proscribed alien, contingent upon the legalit

18 ' CORNELL LAW QUARTERLY

concluded, therefore, that interests which are to ripen in an alien on
tingency that it shall be legal for the alien to take should be vested:ik
Custodian as a vested interest in property; that the contingency, havii
its only purpose the frustration of the right of the sovereign to seizeis
property, should be disregarded. But it is doubtful that either the T/
Reiner cases may be cited for any broader proposition than that propé
which an alien has a vested interest, payment alone being deferred, ma
seized by the Alien Property Custodian.*® ‘ S
Furthermore, a series of more recent New York cases hold that!

taking, and where it is further provided that upon failure of the conditi
property shall be paid over to a non-alien, or friendly alien, or person w
legally take, the Custodian may not properly vest the property.** The
In Re Reuss’ Estate’® is particularly significant. There the testator lef
to his sister in Germany, . ' : :

. . . to be hers absolutely and forever, upon the following conditions:
at the time of the settlement and distribution of my estate g
1. That Adolf Hitler, or his form of Government, be not in power

Germany. , : : « .

2. That there be no war between America and Germany. - = ‘i
3., That there be no prohibitive restrictions against the transmissi
of funds by reason of war between America and Germany*® .

It was then 'provided that upon failure of any one of these conditio s

The important and compelling consideration is that no country at the presentif]
considers the forelgn investments of its nationals to bave a purely private’ nat
Jeast of all the governments of our present enemies; that each government exerts
some extent jurisdiction over these foreign assets for governmental purpo i
directs the use. of the foreign exchange represented by the foreign investments;
allied governments have been forced to ask their nationals to liquidate f
investments for wartime purposes; and that no reason exists why enemy co e
should escape this equal obligation and should emerge from this war with substanth
foreign holdings, while at the same time allied claims against these govern
are scaled down to the extent necessary not only to recognize the impove
condition of these ememy countries, but also to protect them from the necessityy;
utilizing their foreign investments, C forirts

So stated, the issue becomes one, not of whether enemy private property should
confiscated, but of whether enemy nationals are to be accorded more favor
treatment than allied nationals, and enemy nations than allied nations.

Congress was apparently persuaded by the argument of Mr. Rubin, and in 1948
the WAR CLAIMS AcT, 62.STAT, 1240 (1948), 50 US.C.A. APp, § 2001 ¢t seq. (Supp,:195%;
providing that no property of German or Japanese nationals shall be returned ( 20
and that a trust fund shall be set up, using this property to pay -certain war
(5§ 2012). However, a recent amendment to § 32, — Star. —, 50 US.CA. Ar
(1950) givés the Alien Property Custodian authority to return up to an aggrega
$5,000,000 to citizens of the United States who lost their citizenship solely by
marriage to an alien, and who reacquired their citizenship prior to the enactment
amendment. ,
43 See Clark v. Edmunds, 73 F. Supp. 390, 393 (W.D. Va. 1947). K
44 In re Reuss’ Estate, 196 Misc. 24, 91 N.Y.S.2d 479 (Surr. Ct. Queens County
In re Bantin’s Estate, 68 N.Y.S.2d 516 (Surr. Ct. N.Y. County 1947); In re

. Will, 65 N.Y.S2d 226 (Surr. Ct. Queens County 1946); In re Engelking’s Williii}

Misc. 866, 57 N.Y.S.2d 745 (Surr. Ct. Kings County 1945).
45 196 Misc. 24, 91 N.Y.S.2d 479 (Surr. Ct. Queens County 1949).
46 1d. at 26,91 N.Y.S2d at 482. - ,
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gdthlfyc?l:: be paid to the Franciscan Friars, “it being my intention” con-
baving as stator, “to avoid confiscation of the bequest: provided for my be-
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: : ppomtment as beneficiary, the condition may be interpreted as
X ivested interest in an alien beneficiary, payment alone being deferred.
That ' } 1 since the present tendency of administrative thmkmg seems to
. ‘ A ard legal technicalities wherever such disregard is not radically
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INTERNATIONAL RELATIONS AND THE DISPOSI-
TION OF ALIEN ENEMY PROPERTY SEIZED BY
THE UNITED STATES DURING WORLD WAR
II: A CASE STUDY ON GERMAN PROPERTIES

ACHARLES WesLEY HArris
Grambling College

ORE THAN SIXTEEN YEARS have elapsed since the termination
M of hostilities of World War II and the United States Govern-
ment still has the bulk of the enemy property seized during that
wat. Through 1958 and early 1959, the problem hung in balance
as to whether the American Government would retain, permanently,
these fromer enemy assets, as provided in the War Claims Act
of 1948, or whether they would be returned. As of 1960, full return
to the original German and Japanese owners seemed rather remote
and the likelihood of partial return is hecoming increasingly doubt-
ful at the present time. But even with the alternative of full return
to the former owners virtually ruled out, there are still many
serious problems as to how ta get rid of all of the properties still
in the hands of the Government, or the assets derived therefrom.
Heading the list of such. properties is the giant General Aniline and
Film Corporation (GAFC), the status of which will be discussed
later on in the article.

The alien enemy property question has had a long and rather
peculiar bistory in the United States. It has been fraught with
numercus conflicting factors and influences which have made it
infinitely complex. These entangling forces remain unresolved.
Commencing long before the end of the War, almost every proposal
thinkable has been offered with regard to disposing of the seized
assets. Some were made in accordance with what was considered
to be the international legal requirements regarding the disposition
of enemy property, while others have been made with little or no
respect for international legal rules, having been motivated by
domestic and selfish factors of private interest.

Primary interest in the present article is centered on the
German properties. The large majotity of the seized assets were
German and the interplay of international relations factors and the

[6a41]
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other elements involved have been focused mainly upan these
assets.

I

The entire question of seizing and disposing of enemy assets
is a concomitant of war itself and, consequently, has been the
concern of the law of nations throughout its history. The crucial
question today as at various times in the past is what does inter-
national law require with regard to the seizure and disposition of
private enemy property. The ancient period tends to support the
right and practice of confiscation of any and all goods seized during
the course of hostilities. However, the exercise of the right of confis-
cation declined in the early modern period. The writings of legal
philosaphers such as Grotius and of certain rationalist thinkers
aided in the mitigation of the prevailing tradition and urged that
no confiscation should take place.

The initial example  of American practice came during the
Revolutionary War. Although confiscation actuvally took place
during the conflict, the final action, in which the central govern-
ment sought to restore the value of the property taken, is con-
sidered to have supported the rule of nonconfiscation. Gradually,
nations began to draw up treaties which afforded some form of
protection to enemy propetty in time of war. During the nineteenth
century it was generally accepted among the countries of the world
that alien enemy property seized during the time of war was to be
returned when the war was over.l The question of the treatment
of alien enemy property took on increased significance during and
after the First World War. This was due to several factors, such
as the rise of socialistic theories and practices, the nature of modern
warfare which was becoming increasingly “total war,” the economic
interdependence of States et cetera.

Aliea enemy pmperty was sequested during World War 1
with the idea that the property was to be in trust or perservation
by the State which sequestered it until its disposition could be
determined at the conclusion of hostilities, At the time the property
was seized no State avowed an intention of confiscating it. When
World War I was over the terms of the Treaty of Versailles

'See James A, Gathings, International Law and Amevican Treatment of

Abien Enemy Property (Washington: American Council on Public Affairs,
1340) p. J4ff .
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(Article 297 (b)) permitted the Allied Powers to retain the alien
enemy property which they had sequestered, The plan called for a
liquidation of the property by the respective countries to reimburse
their awn nationals who had claims against the enemy States. The
United States did not ratify the Treaty of Versailles but the Treaty
of Berlin, £921, between the United States and Germany, gave
the United States virtually the same privileges as those given (o the
Allied Powers in the former treaty. In the final analysis, however,
the United States did return most of the German property seized
during the First World War.2

The handling of enemy property during World War 1 could
hardly be said to have set a pattéem. American action with regard
to the treatment of enemy property was highly ambiguous. Evidence
can be found in the actions of the United States which could he
used to develop a case either for or against confiscation., The view
here, however, is that the stronger case can be made for the position
that the overall policy and action of the United States during World
War I was in opposition to the confiscation of private enemy
property and thus supported only a policy of sequestration,

With the outbreak of World War 1L, alien enemy property was
again sequestered by the belligerents, and by the United States,

*Some eighty per cent of the German properties was to have been returned
through the initial plan. After intense wrangling in Congress and the passage
of several measures, starting with the Knox-Porter Resolution, July, 1821
(U.S. Statutes ab Lerge XLII, Part 1, 108) and including the Winslow Act,
1923 (US. Statutes at Large, XLII, Part 1, 1511}, the Settlement of War
Claims Act (US. Statutes at Large, XLV, Part 1, p. 254) and the Harrison
Resolution, the United States agreed to return German zssets and all interest
earned thereon. Tt was a conditional type agreement predicated upon Germany’s
making certain payments to help satisfy awards of the Mixed Claims Com-
mission ta American citizens. In 1934, due ta the default by Germany in its
payments under the Dawes Plan, the return of German assets was interrupted,
pending Germany's Compliance with its obligations under the Debt Refunding
Agreement,

US. Congressional Record, 73d Cong., 2d Sess., 1934, LXXVII, Part 11, 12067.
What was considered the last chapter in the prablem of wvested German
properties of Woarld War T was written in 1953 when the US. and West
Germany entered info an agreement where Germany bound itself to pay 2
total of $97,500,000 in installments ta satisfy unpaid Mixed Claims Com-
mission awards held by the United States’ nationals. These installments are to
run over a period of twenty-six vears. “Agreement Between the United States
of America and the Federal Republic of Germany on the Settlement of In-
debtedness of Germany for Awards made by the Mixed Claims Commission.”
TIAS No. 2796, US., Treaties and Other International Agreements, IV, Part
1, p. 908.
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upon its entry into the war. Assets belonging to Germany, Japan
and other enemy countries and their nationals were vested and
placed under the control of the Alien Property Custodian pursuant
to Executive Order Number 9095, March 11, 1942, as amended.3
This Order was issued under the authority given the President in
the First War Powers Act of 1941 and the Trading with the Enemy
Act of 1917, as amended.+ At the end of the War the United States
was faced with the problem of disposing of the seized assets as the
Trading with the Enemy Act provided that such property should
be disposed of “as Congress shall direct.”

Before the end of the War the broad outlines of what was to
become United States’ policy with regard to reparations and
external enemy assets had already begun to take shape. Conse-
quently, it was formulated amidst extreme animosities, characteristic
of wartime feelings. The Allied Powers were in agreement that
Nazism and German militarism should be stamped out so completely
that they would never again trouble the peace of the world, There
was fear among the Allies, and especially in the United States, of
a resurgence of German Nazism.5 The greatest apprehension along
this line seemed to have been focused upon the net-work of German
industries located within the United States, and also in other foreign
countries. Evidence was uncovered in the United States to show
that with the defeat of the German Army and the discrediting of
the Nazi Party, the German cactelists would attempt to dissociate
themselves from their co-conspirators in a concealed attempt to lead
a new Nazi movement aimed at world conquest.® It was of con-

*The Office was created by Executive Order No. 9095, which was fssued
pursuant to the authority granted to the President in the Trading with the
Enemy Act, as amended. The functions and duties of the Office were further
defined by Executive Order No. 9198, July 4, 1942, which amended Executive
Order No, 9095, Cade of Federal Regulations of the US. o} Amevica, Cumu-
latine Supplement, 1938 ta 1943, Title I, 1121, 1174,

*Japanese owned assets were estimated at $54 millien and German owned
assets at $541 million. US. Congress, Senate Committee on the Judiciary,
Report Na. 1390 of the Subcammittee an Trading with the Ememy Act, 36th
Cong., 2d Sess., 1960.

"Senator Harley M. Kilgore declared -that secret documents had revesled
detailed plans by German industrialists to rearm the Reich for anather attempt
at world conquest and the intention to finance an underground Nazi movement.
New York Times, June 22, 1945, p. 6.

The Washmgtan Post cacried 2 statement of Field Marshall Montgomety
which said in effect that Germany was down, but not out. “The country is
down on its knees and needs watching,” June 22, 1945,

‘A series of interviews held by the United States Government officials with
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sequence in the establishment of policy with regard to external
enemy assets that the United States and other Allied nations
placed high emphasis upon dismantling the German war machine.
Henry Morgenthau, Jr., Secretary of Treasury during the war, and
author of the “Morgenthau Plan’ on the treatment of Germany
after defeat, made the following statement concerning German
external assets:

Just how Germany’s economic aggression against the people of the

United States was carried on has been brought to light in this war.

Much of it has been discovered by the Treasury Department through

our taking over such German outfits in this country as General Aniline

and Film and Bosch Magneto. We found that no matter where the

heart of the cartel octopus was—in Germany or England or Holland
or the United States—the result was the same.?

Although German assets in the United States included a lot
of private and individual properties, they were thought of, largely,
in terms of the cartels and combines such as I.G. Farben, Bosch
Magneto, Krupp Works, et cetera. These concerns had been in-
strumental in waging two world wars. Elder Statesman Bernard
Baruch, in testimony before the Senate Committee on Military
Affairs,® stated that one of the ways to bring about a “‘sure peace’
was to root out German assets and business organizations all over
the world. Mr, Baruch’s statement was typical of the initial post-
war thinking with regard to the handling of German assets. It was
not in terms of legal considerations, international or domestic, but
rather, in terms of deindustrializing Germany in the interest of a
“sure peace.” The action of the United States with regard to
enemy assets was concutred in by the other Allied countries.®

German industrialists, scientists, attorneys, journalists, and former German
Government officials in July, 1944, revealed in part how the German had
concealed the true owners and purpeses of several industries in the United
States. Exhibit # 4, entered into the record of Hearings on Eliminalion of
German Resources for War, U.S. Congress, Senate, Subcommittee of the Com-
mittee an Military Affairs 79th Cong., 1st Sess., pp. 498-503.

"Henry Morgenthau, Jv., Germany Is Our Problem (New Yark: Harper
& Brothers Publishers, 1045) pp. 317-38.

“Mr. Baruch had only recently returned from a tour in Europe where he
studied first-hand the devastation wrought by the Nazis and met with Allied
leaders concerning the very problem on which he was testifying. U.S. Senate,
Subcommittee of the Committee an Military Affairs, Hearings on Elimination
of German Resources for War, o0p. cit., p. 2.

‘Even the neutral governments were asked to subscribe to the principles
of certain declarations and resolutions drawn up by the Allies, Statement of
Hon, William L. Clayton, Assistant Secretary of State, before Senate Sub-
committee of the Committes on Military Affairs, ibid, p. §9. '
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Attempt was made by the United States and the major Allied
Powers to develop international policy along the lines of their
national policies. This was mainly accomplished at the Paris
Conference on Reparation, 194510 This conference was primarily
concerned with dividing up the reparations to be exacted from the
Western German Zones, under the control of the United States,
Great Britain, and France. The signatory powers agreed to hold
or dispose of German enemy assets within its jurisdiction in a
manner designed to preclude their return to German ownership or
control. Further action was taken by the United States toward
permanent retention of the vested assets at the Bonn Convention
of 1952, as amended by the Paris Protocol, in which the German
Government agreed to compensate its own nationals.

I

In 1948, Congress passed the War Claims Act!* which was con-
sidered to have implemented the policy contained in the Paris
Reparation Agreement of 1946. However, this act was hardly on
the statute books before the international political factors, which
had influenced the policy that it contained, had begun to change.
The split between the wartime Allies with regard to Germany and
other key areas, which began as soon as the War was over, widened
steadily; and hy 1947 and 1948, the cold war was well under way.
As the international situation grew more complicated with regard
to United States-Russian relations increasing dissatisfaction was
registered in the United States concerning the War Claims Act as
a final settlement of the alien enemy property issue,

The broad policies which were to be implemented at the Conference had
been laid down at the Tripartite Conference of Berlin (Potsdam) which
stipulated that the reparations claims of the United States and the other
Allies were to be met in part from German externzl sassets. “US., Great
Britain, Soviet Union-Report of Tripartite Conference of Berlin,® Supplement,
American Journal of International Law, Official Documents, XXXIX (1845},
105.

“public Law 896, known as the War Claims Act, became Section 39 of the
Trading With the Enemy Act of 1917. It specifically prohibited the return
of German and Japanese praperty except as authorized by Section 32 of the
latter act (Public Laws 322 and 671, 79th Cong., 24 Sess.). The Act also
called for the establishment of the War Claims Fund which was to be on the
books of the Treasury Department. U.S. Congressional Record, 80th Cong., 2d
Sess., 1948; XCIV, Part 8, 10226; US, War Claims Commission, First Semi-
Annual Report, 1950 {Washingtan: GPO, 1850} p. vff,
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Due mainly to domestic involvements and to factors removed
from the international legal and political aspects of the enemy
property issue, the Office of Alien Property was subjected to a
thorough investigation by a Subcommittee (“To Examine and
Review the Administration of the Trading with the Enemy Act
of 1917, as Amended”) of the Senate Judiciary Committee. The
investigation by this Subcommittee delved into the history of the
enactment of the confiscatory legislation contained in the 1948
War Claims Act. It examined and reviewed the administration of
the Act in the light of the foreign relations of the United States.
The conclusion of the report, iuter alie, was that the vesting policies
of the United States and the subsequent confiscatory legislation
had originated under “questionable guidance’'? and had resulted
in a bureaucratic agency engaged in the administration of an act
which was now inimical to the overall foreign policy of the United
States. It was recommended that vested enemy assets be returned.
The report set off the active stage of the unending struggle of “to
return or not to retwmn,” former enemy assets, The initial action in
this regard was taken by Congress and, subsequently, by the
executive branch.13

Congress soon began serious efforts to repml Section. 39 of the
Trading with the Enemy Act. Starting in 1954, numerous measures
were introduced calling for a return of private enemy property to
the original owners. The Trading with the Enemy Act has heen
under almost constant review since the initial review was authorized
in 1952,

The international political situation was given as a primary
reason why the German properties should be returned. Fast-West
relations had deteriorated continually over such thorny issues as the

**The Subcommittee had reason to believe that subversive influences had
played a part in the drawing up of the War Claims Act. Although the ascer-
tainment, of communist influences behind the confiscatory policy was not one
of the seven questions propounded in the originating Resolution, Senator
Langer, who was Chairman of the Judiciary Committee and also 2 member
of the Subcommittee, had stressed for a long time the need for this kind
of investigation of the Alien Property Office (APO) and the administration
of the Trading with the Enemy Act. US. Congressional Record, 82d Cong.,
tat Sess, 1951, XCVI, Part 1, 1106, alsa Part 3, 36334

34 series of reactions was precxpltated in West Germany, Smtzerland
and other European countries. The high interest in Switzerland stemmed from-
their concern about General Aniline and Film Corporation whose stock was
being withheld from Interhandel, the parent Swiss business corporation. New
York Times, February 8, 1954, p. 31.
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breakdown in the operation of the Allied Control Council, the
Berlin blockade, rearmament of Germany, and many others, As
this situation worsened, the acceptance of Germany into the
Western family of nations was accelerated. Germany became a
trusted ally of the West and a vital part of the Western defense
system, Eventually, it became an accepted memher of the North
Atlantic Treaty Organization,

The abrupt shift in allies and enemies following World War II
had direct effect upon the enemy property situation. The West
German Government joined actively in the fight for the return
of vested assets. Chancellor Adenauer made public appeals for the
assets which emphasized the fact that the enmity between the
United States and Getmany was in the past, and that the com-
munity of interests and ideals between the peoples of the two
nations dictated a return of the confiscated property. The West
Germans felt that if the United States were to release German
propetty blocked in this country, other Governments would be
under moral obligation to follow that example. The West German
Government also stressed the importance of upholding the American
principle of the “sanctity of private property.” One of President
Eisenhower’s earlier statements concerning the matter was that he
considered it a very difficult problem but that he favored a return
of the assets.14

One of the first bills to be introduced aimed at amending the
Trading with the Enemy Act so as to allow the return of former
enemy property was Senate Bill 3423 (83d Cong., 2d Sess.), in-
troduced by Senator Everett Dirksen of Ilingis. This bill called
for full return of former enemy property as a “matter of grace.”’1%
As hearings were held on this and subsequent measures, the various
groups and petrsons having interest in whether enemy property
would be returned or not began to speak up. Intense pressures were
brought to bear on Congress from various sources.1é Many congress-

“New York Times, March 11, 1954, p. 14.

It would have added eight sections to the Trading with the Enemy Act
(40-47), with Section 40, in effect, repealing Section 39 of that Act, and
Section 12 of the War Claims Act of 1948. US., Congress, Senate Subcom-
mittee of the Committee an the Judiciary, Hearings, on S. 3423, Return of
Confiscated Property, 83d Cong., 2d Sess., 1954, pp. 1-4.

**Charles W. Harris, “International Legal and Political Factors in the
United States’ Disposition of Alien Enemy Assets Seized During World War
IL . . (unpublished Ph.D. dissertation, Dept. of Political Science, University
of Wiscansin} p, 263ff.
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men with large German and Japanese constituencies or who rep-
resented areas where certain business interests profited from
vesting and confiscating enemy assets were under heavy pressure
from those sources.1?

The Hearings held on S. 3423 in mid-1954 indicated the major
changes that had taken place with respect to the thinking on the
question of the disposition of alien enemy property since 1948,
when the War Claims Act was being considered. With the West
German Government having taken an open position on the question,
and in light of the “cold war” situation, the international political
factor began to wield increasing influence. Senator Dirksen, in
pointing out three basic premises upon which the pro-return policy
was based, stated that: “The second premise on which we proceeded
was that of the foreign policy objective of improving our relation-
ships with former enemy countries—we have particularly in mind,
of course, the West German Republic.”’18

Executive support for the Dirksen bill was not decisive. The
Departments of State and Justice did not concur in their views on
the measure,1® and the failure of the bill to receive the support
of the President was considered to have killed its chances of
passage.2® The failure to take action by Congress in 1954, with

‘ The pressure was brought largely, upon the two main subcommittees hand-
ling the bills,—the Subcommittees of the Senate Judiciary Committee and the
House Interstate and Foreign Commerce Cammittee, respectively.

A list of organizations, business concerns, groups and private individuals
testifying on the measures “to return or nat to return enemy assets” would
be extremely long. The list would range all the way from the American As-
sodiation of Former Vugoslav Military Prisoners of War to the American
Banlkers' Association and the AFL-CIO. See table of contents of Hearings,
US. Congress, Senate Subcommittee of the Committee on the Judidary,
Hearings on 5. 105 and other bills, Trading With the Enemy Act, 86th Cong.,
1st Sess., 1959.

*US. Congress, Senate Subcommittee of the Committee on the Judiciary,
Hearings on S. 3423, Relurn of Confiscated Property, 83d Cong., 24 Sess,
1954, pp. 1-4.

**The Department of Justice opposed the passage of S. 3423 for various
reasons, It did not consider the assumption that the return of confiscated
property would enhance our relations with Germany as being well-founded;
attention was called to the fact that a very substantial portion of the property
vested as German-owned was in the hands of “record owners” who were of
non-enemy nationalities and would, thereby, be in a position to keep {t. The
State Department supported the bill; Secretary of State Dulles stated that
he would like to see the property returned to the otiginal owners, Ihid., p. 160,

*The President’s position, given in a reply to a letter from Chancellor
Adenauer, was that he did not support any of the pending legislation in
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regard to the return of enemy assets or to accept as final the
. action already taken, was only the beginning of years of frustrated
attempts to settle the issue. ,

The chief positive action during 1954 toward making final dis-
position of former enemy assets was in the area of “discretionary”
returns, involving heirless property. Prior action with regard to
fringe returns had been rather successful. Section 32 of the Trading
with the Enemy Act authorized the Office of Alien Property to
return vested property to limited categaries of former owners
having technical enemy status but who were not hostile to the
United States. This category included, mainly, those persons who
were persecuted by their own Government as members of victimized
political racial or religious groups. In many cases these persons had
died, and returns of their property were made to successors-in-
interest by intestacy or will, provided the designated recipients were
eligible for returm under Section 32 of the Trading with the
Enemy Act. The legislation with regard to heirless property was
aimed at those instances where the vested property of such de-
cedents was unclaimed because there were no survivors. It authorized
the return, in a total amount not exceeding $3 million, of the
vested property of such heirless individuals to American charitable
organizations designated by the President as successors-in-interests
to the decedents.? ‘

Discretionary or fringe disposals had earlier been made to non-
hostile persons and to victims of Nazi persecutions. Included in
the former category were those persons whose property had been
seized due to the fact that they were in territory occupied by the
Axis Powers, and persons resident in enemy territory or citizens
of enemy nations who had suffered under Axis oppression.22
Included in the category of victims of Nazi persecutions were those

Congress with regard to the return of vested property. White House Press
Release, August 10, 1954, in New York Times, August 11, 1954,

“Enactment of this legislation had been repeatedly urged by the executive
departments concerned. Several bills, starting with the 80th Congress, had
been previously introduced which were geared toward this end. See written
Statement of General Lucius Clay, US. Cangress, Senate Subcommittee of the
Caommittee on the Judiciary, Hearings on S. 2420, Heirless Properiy, 83d
Cang., 2d Sess., 1954, p. 20.

**Public Law 322, March 8, 1946, conferred authority upon the President
to make returns to nonhastile persons. U.S. Congress, House Subcammittee
Na. 1 of the Committee on the Judiciary, Hearings on H.R. 3756—4 Bill to
Amend the First War Pawers Act, 1941, 79th Cong., Lst Sess., 1945, pp. 1-2.


http:oppression.22
http:decedents.2l

1961] EnveMy PropERTY SEIZED BY UNITED STATES 651

persons who had suffered religious or racial persecution in the
countries of their origin or residence.

III

The most extensive discussion of the alien enemy property issue
between the United States and the West German Governments took
place in February, 195523 Although these discussions were nat
considered to be formal negotiations but, rather, only of an ex-
ploratory nature, they helped to formulate the Administration’s
position on the question of what to do, if anything, about the
vested property being held by the Office of Alien Property. President
Eisenhower had not taken a definite stand on any of the proposed
legislation but he expressed sympathy for the individuals left in
straitened circumstances in West Germany as a result of the opera-
tion of the vesting program. At the same time he added that he
hoped that there would be provided some measure of compensation
to those Americans who incurred losses arising out of the War.24
This made it fairly clear that he would not support a full return.

The course of the United States-West German discussions

(February 10, 1955 to March 3, 1955) followed, largely, the broad
guideline of policy indicated by the President’s statements. The
United States’ delegation informed the German delegation of a pro-
posal that would be submitted to Congress for legislative con-
sideration. German assets vested in consequence of World War 1I,
or the praceeds of their liquidation were to be returned as a “matter
of grace” to “natural persons’” up to a limit of $10,000 per owner,
less costs of administration. This would include thase persons whose
- assets exceeded $10,000. Copyrights and trademarks were ta be
returned irrespective of their value, subject to existing licenses;
culturdl property was to be returned. Arrangements would be made
to make the program available to residents of East Getmany upon
the reunification of Germany. The stated aim of this proposal was,
mainly, to relieve the hardship cases. It was estimated that ninety
‘per cent of the owners whose property was vested would receive
full return.25 ‘

The United States delegation stated that proposals would be
**New Vork Times, February 7, 1955,

rhid., p. 31,
*See White House Press Release No. 122, March 3, 1958.
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submitted to the Congress for the settlement of war claims of
nationals of the United States against Germany, up to about
$10,000, This proposal was to be financed by the use of $100
million from the payments to be made by the Federal Republic on
its debt to the United States on account of pastwar economic
assistance.

The Germans were dissatisfied with the United States’ proposals,
mainly because they did not cover corporate assets, which they had
appealed for. While acknowledging the German appeal for a
broader plan, the United States delegation said it was not envisaged
by the Administration.

The Administration. finally presented a bill calling for partial
return. The contest between full return and partial return, and to
a lesser degree the existing policy of “no retwn,” was waged during
the succeeding years on the basis of bills presented by the Adminis-
tration and those of a number of congressmen. The German Gov-
ernment made it known that while partial return was a step in the
right direction, it would not be considered a satisfactory final
settlement. This attitude on the part of the West German Govern-
ment may prove to have been a costly error.2é Suppott in the
United States for return of the assets has not been as high since.27?

The plan to make partial return as a “matter of grace” has not
been successful. The Administration lost many potentially strong
arguments for making any return of assets by supporting a program
of partial return. For almost any point which could be put forth for
partial return, either the case for full return or for “no return” could
make even greater use of it.28 One of the main arguments used by
the Administration in support of this plan centered around the factor
of cost. It was maintained that a plan should be enacted which
would take care of American claimants promptly and relieve the
German hardship cases without placing too much of a2 burden on the

*The New York Times reported that an unidentified Administration
official explained that the reason the Adenauer Government had shown so
little interest in the Administration’s partial return proposal, which would
benefit the individual property owners, was the fact that the large industria-
lists provided mast of the campaign funds for Adenauer’s Christian Demo-
cratic Party, May 30, 1957, p. 4.

*Ibid., March 17, 1960, p. 4.

28The statements of Secretary of State Dulles were used conveniently by
the supporters of full return to strengthen their case against that of the
Administeation, U.S. Cangress, Senate, Payment of War Damage Claims and
Return of Vested Assets, 8ath Cong., 2d Sess., 1956, Report 2809, p. 7.
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American taxpayer. Those who opposed the plan responded by
pointing out that in comparing relative values or costs, no one
could estimate what it might cost the United States not to return
the seized assets. The fact also was stressed that the enemy property
question was not an independent issue which could be dealt with
as such; it was part and parcel of the broader questions of the
safety of foreign investments and the promotion of our general
intermational interest. These were questions of infinite importance
to the United States as a2 major foreign investor and as leader of
the free world. It was pointed out that the confiscation of private
property of former enemy aliens is, in effect, the exaction of rep-
aration for the action of the former German Government from
a relatively few Germans, specifically, those who had sufficient
faith and confidence in the institutions of the United States to
make their investments here,

The praponents of full return, in stressing the foreign relations
factor, could claim a measure of support from the courts, The
American courts handled numerous cases involving vested enemy
property. They were mainly concerned with legal matters such
as “enemy or non-enemy” status under the Trading with the
Enemy Act, validity of title to vested property, validity of debt
claims, et cetera. However, in some instances an acute awareness of
the relation of the international political situation to the enemy pro-
perty issue was indicated. The opinion of presiding Justice P. J.
Moore of the District Court of Appeals of California in the case,
In Re Schneider's Estate, 1956, is illustrative of this point.:

Research has exposed a strange and regrettable anomaly in the
_ fareign relations of our Central Government. For 35 years the United

States has expended billions of dollars in attempting to recapture and
retain the fwendship and loyal adhberence of cur enemles opposed in
two world wars. It has verily poured out its wealth fo accomplish that
purpose within the German Republic, Now, after more than 10
years since fighting ceased, and over 4 years since World War II was
declared terminated. . . , that same Government, actuated by generous
impulses toward a fallen foe, in nurturing the German state and its
subdued people, withholds from these individuals within Germany
comparatively modest sums. . . . By confiscating such moneys, we
forfeit more good will than might have been acquired by the payment
of multipled thousands to the Bonn Government. . . .

The remedy lies with the Congress.29

Those who opposed making any return, stressed the fact that

*In Re Schueider's Estate, 296 Pacific (2d), 45, 52 (1954).
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international agreements drawn up with our Allies and with West
Germany dictated permanent retention of the seized assets, and
committed the latter country to reimburse its own nationals.

Again in 1957, Senators Johnston and Dirksen led the drive to
return vested enemy assets.30 Hearings started in April on a number
of bills designed to amend the Trading with the Enemy Act along
several lines. Although more than 700 pages of testimony was
taken, very little was uncovered that was not already known.
Congress was urged to take early action to resolve the problem of
vested enemy assets.31 Major emphasis in the testimony seemed
to focus upon the principle of the sanctity of private property. It
was pointed out that the violation of the principle could not be
avoided by the “ingenious use of language,” which gave lip service
to the contrary but which in fact denied to the private property
owner that which he owned without prompt and adequate compen-
sation for the property taken. With regard to the Administration’s
plan which was still pending, it was explained that partial per-
formance of a basic principle is inadequate. In the American tradi-
tion “the right to property is a necessary concomitant part of our
right to be free. It is axiomatic that our Government can no movre
condone some confiscation than it could some slavery, to say
nothing at all of being the perpetrator thereof.”32

For the first time, the Subcommittee, in its report, attempted
to meet head-on the abstacle of the 1946 Paris Agreement which
barted return. The Agreement wals assailed as being in violation of
a basic principle; the fact that it existed did not mean that “there
is no violation of this principle, any more than that an agreement

*The Johnston Bill (S.600) provided for complete return. Senator Dirksen
had been a sponsor of previous bills toward this end, along with other mem-
bers of the House and Senate. Most of the Senate full return bills had been
approved by the full Judiciary Committee hut had not been acted upon by the
Senate. US, Congress, Senate Suhcommittee of the Committee on the
Judiciary, Heamgs on 8. 600, 5. 727, 5. 1302, Return of Canﬁsmted Property,
85th Cong., 1st Sess., 1957.

3The Subcommlttee termed it inconceivable that an office should be
maintained at a cost averaging $3 million 2 year for 11 years after the
termination of hastilities and mare than 15 years after the declaration of war,
when the function and purpose of the Office was so diametrically contrary
to the larger natiomal policies, domestic and foreign, of our Government.
U.S. Congress, Senate Subcommittee of the Judiciary to Examine and Reuicw
the Administration of the Trading with the Enemy Act, Report No. 120, 85th
Cong., 1st Sess., 1957, p. iv.

“hid., p. 13.
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not to return the loot of a crime can overcome the fact that there
was & burglary.”33

There were numerous minor developments during 1957 and 19358,
relevant to the enemy property issue. However, no real progress was
made toward making final disposition of the vested assets. There
was no let up from the Germans in their pressure to have all of
the assets returned.®t During Chancellor Adenauer’s visit to the
United States in 195735 the question was raised again and he
stressed the importance of the issue from a political point of view.
Speaking in reply to a question raised in a news conference, the
West German Chancellor said:

We are looking for a way which would make it possible to meet
the c¢laims and the demands which are made in Germany and which
afe very iroportant from a political point of view without at the same
time iraposing any burdens on the American taxpayer.36

At the time of the Chancellor’s visit (May, 1957) an agreement
was reached that the enemy assets problems should be further dis-
cussed in Washington, between the Secretary of State and the
German Ambassador. Between those who favored full return and
those who favored partial or no-return the enemy property issue was
fought te a virtual standstill. This was true despite the fact that
there was major legislation pending on the question. Neither the
Administration nor the Dirksen-Johnston group appeared willing
to compromise its respective position.

Following the Chancellor’s visit, there was speculation that
the Administration was preparing to modify its opposition to full
return, proposed in legislation sponsored by Senators Dirksen and
Johnston. With an election coming up in West Germany in the Fall
of 1957, it was hard for the Administration to flatly refuse the

*4Ibid.

"“On the eve of the hearings in 1957, before the Senate Judiciary Sub-
committee, the German industrialists sent urgent appeals to President Eisen-
bawer and Secretary of State Dulles, for the return of vested property. The
West German Chamber of Commerce, and the industrial element made pleas
for return upon the grounds that 30,000 Germans who invested in the United
States should not ‘be held responsible for Germany's reparation burden. New
York Times, Aprl 4, 1957, p. 6.

**The Chancellor had visited the United States for talks concerning dis-
armament, unification of Germany and the possibilities of a Big Four Con-
ference to deal with these and other top level matters, ibid, April 29, 1957, p. 1

*rbid., May 30, 1957, p. 30
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Chancellor’s appeal for greater consideration on the question of
return of former German assets.37 :

During the discussion of the issue in 1957, the President had
reminded the Bonn Government that Germany had not been
“hampered by a large reparation burden” because the Western
Allies had agreed in 1945 to meet their claims against Germany,
and those of their injured citizens, out of the seized assets. In retumn
for the waiver of reparations the West German Government, in the
Bonn Convention of 1952 and the Paris Agreement of 1954, agreed
to reimburse its own citizens for the seized assets. The West
German Government had taken no steps to fulfill this pledge.

Gradually, the Bonn Government was adopting the argument
being put forth by the full return group in the United States. It
moved further and further away from an acceptance of the Bonn
Convention, implementing the Paris Agreement. By 1957, it was
contending that the latter agreement was unjust and violated the
sanctity of private property. In most of the discussions and public
statements by officials of the Bonn Government, and by private
citizens, the issue was dealt with, largely, as though no international
agreements existed.

Iv

One of the influences which has helped to make the enemy
property issue extremely complex is the Interkandel Case, and the
developments connected therewith. Interhandel is a Swiss concern
which claims to be the owner of the General Aniline and Film
Corporation. The latter was seized during World War II by the
Alien. Property Custodian and is still being held by the Office of
Alien Property. Between 1942 and 1946, approximately 98 per
cent of the stock of the corporation was vested under the Trading
with the Enemy Act, as beneficially owned or controlled by an
enemy (German) corporation, I, G. Farben, The United States
contended that General Aniline and Film Corporation was enemy
owned, or enemy tainted under the provisions of the Trading with
the Enemy Act in that through the years the firm had participated
in a conspiracy with the Sturzenegger Swiss banking firm and 1. G.
Farben to conceal and cloak the ownership and control by the

SIbid., p. 4.
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latter of properties and interests in many countries, and to allow
I. G. Farben to control such properties,

The case had been in the United States courts since 1948, when
Interhandel brought suit in the United States’ District Court of the
District of Columbia for recovery of its American assets, under
Section 9(a) of the Trading with the Enemy Act, alleging that it
was not and never had been a holding of the enemy, or an ally of
the enemy. The firm had been cleared in Swiss proceedings as a bona
fide corporation of that country, and not of German ownership
or control. These findings were not accepted by the United States
as binding under the Swiss-Allied Accord (Washington Accord)
of 1946. Articel IV (1) of this Accord provides: “The Government
of the United States will unblock Swiss assets in the United States.
The necessary procedures will be determined without delay.’’28
The Swiss Government maintained that the action of the United
States in refusing to return the assets in question to Interhandel
was contrary to the above stipulation of the Accord.

The position of the United States with regard to the Washing- .
ton Accord was that it did not apply to assets in the category of
General Aniline and Film Corporation. It maintained that the
obligation to unblock, as stated in Article IV of the Accord, re-
ferred to the lifting of United States Treasury controls on admitted-
ly Swiss assets and not to the divesting of property vested by the
Alien Property Custodian as enemy property. The United States
further maintained that the Accord could not possibly have been
intended ta cover the property in question in that vested property
is the property of the United States and can be dispased of only
by Congress. Such provisions as had been laid down in the Trading
with the Enemy Act with regard to enemy property governed the
negotiators of the Washington Accord.

The Swiss Government challenged the interpretation placed upon
the Washington Accord and the Treaty of Arbitration and Con-
ciliation of 1931 by the United States Government. Essentially, the
United States has maintained that to the extent that the agreements
of 1931 and 1946 deal with the question at all, they support the
right of domestic jurisdiction on its part, with regard to the Inter-

**For the text of the Washington Accord, see Depariment of State
Bulletin. XIV (1946) p. 111. The interpretation of the provisions of the
Accord has represented a source of disagreement hetween the two Gavern-
ments, Thid., XXXVI (1937) p. 352



658 Tue JourNar oF Porirtics | [Vol. 23

hande]l dispute. It maintains that no arbitrable question between
Switzerland and the United States has arisen under the 1931
Treaty.

The disposition of title to praperty located within a country is
manifestly within the domestic jurisdiction of that couatry unless the
country involved has by sovereign act removed the matter from its
exclusive domestic jurisdiction. The United Stztes has not removed
the matter of the ownership of these shares in General Aniline and
Film Corporation from its domestic jurisdiction.39
In taking this stand the United States in effect asserted its own
right to decide when a matter is within its domestic jurisdiction.

In reference to the American court decisions in the case, the
Swiss Government pointed out that they had been restricted to mere
procedural grounds, that the American assets of Interhandel had
not been returned to their rightful owners, and that all attempts
of the Swiss owners to obtain the return of their property had not
been successful. The Swiss Government maintained that the issue
now turned on questions of customary international law and treaty
law relative to the right of the United States to seized alien
- property within its jurisdiction in all circumstances. After extended
communication between the two Governments over the submission
of the case to arbitration or conciliation, the Swiss Government took
the Interhandel Case to the International Court of Justice, and
asked for a decision on the merits, alternately, for a decision that
the dispute is of a nature to be submitted to judicial settlement,
arbitration or conciliation, and for interim measures of protection
pending the Court’s decision. The United States, subsequently,
appeared before the Court and interposed four preliminary objec-
tions. These objections were based, mainly, upon the compulsory
jurisdiction provision {Article 36(2) ) of the Statute of the Inter-
national Court of Justice, and the respective reservations of the
United States thereta.40

Issues of international law relative to the validity of the “per-
emptory” domestic jurisdiction reservation of the United States,
and questions as to the interpretation of the treaty engagements
were some of the issues to be decided by the Court. The factors in
the case were altered somewhat in mid-1958 with the ruling of the

US. “Memorandum” to Government of Switzerland, ibid., p. 357,

*‘For a Statement of these objections, the respective reply of the Court,
and a discussion of the Connally Reservation, see “The United States and
World Court Jurisdiction,” Congressional Digest (January, 1959), 7ff.
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United States Supreme Court, reinstating the case after it had been
thrown out by a lower court back in 1956. In November, 1958,
talks between the represntativs of Interhandel and the United
States’ Justice Department in an attempt to negotiate a settlement
out of court proved unsuccessful. The negotiations were based upon
the hopes of arriving at a settlement for cash. This would have
ended the matter without having the courts pass finally on whether
the stock was originally Swiss or German owned.

The Intermational Court of Justice finally heard the argument
of the United States and Switzerland late in 1958, Early in 1959
(March 21), a decision was handed down in the Interkandel Case.
The decision did not go to the merits of the controversy but was
concerned solely with the preliminary objections, filed by the United
States, to the Court’s jurisdiction.

In recent months the United States Government has been pri-
marily concerned with the compensation of American claimants of
war damages against Germany and Japan. The issues of the return
of seized assets and the settlement of war damage claims, generally,
have been linked together. The Eisenhower Administration took the
position that to establish with certainty the magnitude of valid war
damage claims of American nationals against Germany, and to make
specific provisions for the payment of such daims, would eliminate
one of the principal factors “which up to now have [sic] made con-
sideration of the vested assets problem so difficult and unsatis-
factory.”41

In line with this aim, and also due to the Government's desire
to get out of business, the Administration in 1959 and 1960 pushed
legrislation to permit the sale of Government seized shares of General
Aniline and Film Corporation, which represented the chief portion
of the property still being held by the Government.42 Legislation
to permit the sale of the corporation was considered by the Eisen-
hower Administration to be the best way out of the legal entangle-
ment which had existed for more than a decade. Undet present
American law the Government is barred from selling any enemy

“‘Letter from William B. Macomber, Assistant Secretary of State, July 3,
1958, quoted in U.S,, Congress, Senate, Committee on the Judiciary, Payment
of War Damage Claims. . ., Rept. No. 2358,.85th Cong., 2d Sess., 1958, p.
14.

‘*The Alien Property Office had items ranging from patents and copy-
rights to approximately thirty-five parcels of land; however, GAFC rep-
resented the bulk of the seized property still being held.
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assets while litigation is pending.48 The plan was to put the shares
on the market and reserve some of the proceeds of the sale to cover
any eventual winning claim by Interhandel. The sale of the shares
would make clear how much money is at stake, a point long in
controversy,t4 '

The Office of Alien Property is seeking to complete the liquid-
ation of the properties still being held as soon as possible. The Di-
rector of that Office stated in 1959 that he anticipated that the
Alien Property Office, as a division of the Department of Justice
under an Assistant Attorney General, would expire in 1960.45 The
costs and expenses of administering the Trading with the Enemy
Act by the Office of Alien Property have heen paid out of the pro-
ceeds of vested assets. Congress makes the appropriation each
fiscal year out of such funds. The annual authorization has aver-
aged around $30 million. The authorization was reduced to
$1,500,000 for the fiscal year of 1960 and only $650,000 for fiscal
year, 1961.46

Chief emphasis in 1959 and in 1960 was on paying the damage
claims of American citizens for wartime losses abroad. The plan
was to use the remaining proceeds from the sales of vested property
to satisfy these claims.

As of mid-1959 the West German Government was still press-
ing the United States for the return of the assets. It was suggested
that the United States might nse West German repayments on eco-
nomic aid to reimburse German citizens for the seized property.+?
However, this idea was. quickly rejected by the State Department as
not having the slightest chance of acceptance by the Administration.
During Chancellor Adenauer’s visit to the United States in March
of 1960, the plea was again entered to bave the seized assets, or

“Letter from Assistant Attorney Genetal Dallas S. Townsend, Director,
Office of Alien Preperty, April 1, 1959; alse see Department of State Bulletin
XXXVI (1957} p. 35L4. ,

**This is due mainly to the relative appreciation in value of the carporation
under Government administration. ¥ew VYork Times, January 16, 1959, p. 37.
Exclusive of GAFC, less than $28 million of vested property remains, U.S,,
Congress, Senate Committee an Judiciary, Subcommittee on Trading 1with
the Enemy Act, Rept. No. 228, 86th Cong., 1st Sess., 1959, p. 4.

Ibid., p. 6

*¢1bid., Rept. No. 1390, 86th Cong., 2d Sess., 1560, p. 4.

*"The U.S. extended some $3 billion in aid to West Germany after World
War II; two-thirds of this amount was “forgiven;” West Germany has re-
paid about $200,000,000 of the remaining $1 billion. New Vork Times, June
19, 1959, p. 2
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compensation therefor, returned.*8 The chances of compliance with
this plea have tended to diminish, gradually. In that much of the
compensation from the assets has already been used to pay off
certain American claims, an outright Congressional appropriation
would be necessary to compensate German and Japanese nationals.
This seems very unlikely at the present time.

West Germany has been actively seeking the return of vested
assets since around 1953. Until 1960, the Germans asked for “full
‘return,”’ meaning the original value plus the wartime and postwar
increments. In 1960 ,they proposed a two-thirds return of the orig-
inal $400,000,000.49 :

The turning point ia the drive for the return of the assets seem-
ed to have come with the German rejection of the Administration’s
‘plan to return up to $10,000 to “natural persons” as an “act of
grace.” This would have cost about $60,000,000 and would have
repaid in full ninety per cent of the former owners of the seized
property. The plan also included the proposal to use any money
left after paying American war damage claims to reimburse pro
rata ownets of property of mote than $10,000 value.

In late 1960, some eight years after formally promising te do so,
the West German Government took initial steps to compensate its
citizens for losses caused by wartime Allied seizures of German
property. This is viewed as tacit admission that the chances of
getting back any of the millions of dollars in assets seized in the
United States are poor indeed.*® After Chancellor Adenauer’s re-
turn from Washington in March, 1960, he was apparently convinced
that the full return demand which had been pressed upon him by
West German corporate interests was no longer realistic.

Negotiation with regard to the alien enemy property issue, since
the Kennedy Administration took office, has been linked with the
- United States’ balance of payments problem. Apparently, the West
German Government decided to mark time during the final stages

*81bid,, March 16, 1960, p. 9.

““The value of German assets at the time of seizures was estimated at
$400,000,000. Many of the industrial properties increased in value during the
War, The total value of the assets as of 1960 was set at $541,000,000. New
York Times, March 17, 1960, p. 4,

*Cash payments to ‘“natural persons” only will be made indirectly nad
will be paid under highly restrictive ¢onditions. By a rough estimate, no mare
than $50,000,000 can be disbursed in nonrepayahle “loans™ authorized by an
unpublicized May 20, 1960, administrative decision of the Federal Cahinet.
New VYork Times, May 25 1960, p. 3.
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of the Eisenhower Administration, with hopes that a solution could
be woiked out with the new Administration. Early in the Kennedy
Administration, as a result of some two months negotiation be-
tween the United States and West German representatives, and in
response to a proposal made by the former, the Bonn Government
was prepared to make an offer of $1,200,000,000 in various financial
undertakings as a contribution toward the solution of the United
States’ balance of payments problem.52

The offer was to be conditional upon an agreement by the
United States to cancel $187,000,000 of the $787,000,000 which
West Germany owes this country in settlement of postwar debts
for German relief and rehabilitation. The West German Govern-
ment maintained that this cancellation would represent a settlement
of postwar debts for the seized German assets being held by the
United States. Initially, it was expected that the Kennedy Admin-
istration would accept this condition and present the proposal to
Congress for its approval.52 However, when the offer was made,
it was nat accepted. United States officials suggested a plan of
their own which would afford about $600,000,000 relief a year to
the United States’ balance of payments problem.3@ The United
States officials indicated to West German representatives that they
would be prepared to discuss prepayment on the postwar debt, in-
cluding a deduction for the seized assets, only after Bonn had
agreed to a continuing aid program along the lines suggested in the
plan of the United States.

Little action of significance has taken place in the 87th Con-
gress. However, numerous bills have been introduced affecting
the disposition of the seized enemy assets. Senator Keating has

®'The West German offer was to include prepayment of $600,000,000 of the
remaining $787,000,000 of West Germany’s pastwar debts to the United
States; purchase of $450,000,000 warth of arms in the United States this vear
with advance payment on $150,000,000 of arms already contracted for; agree-
ment in principle for Bonn to assume part of the United States military aid
to Greece and Turkey, and seme economic aid projects in under-developed
countries. New Vork Times, January 25, 1961, p. 1.

“2[bid., January 24, 1961, p. 1

"The plan of the United States included military procurement in this
country for West Gozman forces of at least $400,000,000 a year; military
pracurement here far other NATO nations of about $100,000,000 to $200,000,-
000 a year; grant and lean ald to underdeveloped nations of $100,000,000 a
year; liberalization of restrictions on agricultural imports, which would in-
crease the export earnings of the United States by about $15,000,000 to
$20,000,000 a year, ibid, January 25, 1961, p. 1.
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introduced three bills (S. Bills 708, 760, 956), which: are concerned
- with the payment of certain wartime claims of United States’ na-
tionals, the permission of the sale of vested property involved in liti-
gation, et cetera. S. 708 and a companion bill (H.R. 5028) provided
for certain payments to organizations newly designated thereunder,
which are concerned with relief and rehabilitation of needy victims
of Nazi persecution. Bills authorizing the sale of vested properties
notwithstanding the pendency of litigation for their recovery, while
not being bills for the return of seized assets, nevertheless, make 2
disposition of them. Such a proposal is embodied in S. 760, H.R.
1078, and H.R. 3460.5+

None of these bills was considered to be particularly meaningful
in that it was not known to what extent any of them reflected the
thinking of the Administration. In his appearance before the Senate
Judiciary Committee, Mr. Edward D. Re, the new head of the For-
eign Claims Settlement Commission indicated his intention of con-
ducting a thorough review of the whole problem,55 to the end that
the Administration would be in a position to submit a new legisla-
tive proposal for the consideration of the Congress. It remains to
be seen what action, if any, will be taken by the Kennedy Admin-
istration. The Administration has made it clear that it views the
problem differently from the Eisenhower Administration. It did
not feel that the offer made by the West Germans early in 1961,
involving proposed relief for the balance of payments problems,
could pass Congress, and preferred not to submit it.58

Ostensibly, the West German Government. has given up hope
of settling the assets problem with the Kennedy Administration at
this time. However, it is unlikely that this problem, which for so
long has been a part of the financial negotiations of the two coun-

*Most of the other bills introduced were concerned with “fringe” returns,
~8. 291, to return former owners unliquidated interests in estates and interests
in trusts not yet reduced to possession; 8. 445, and its companion bill, FLR.
3866, to return to certain citizens of the United States property seized from
them when they were enemies, in 2 sum not to exceed in the aggregate
$9,000,000; H.R. 1185 to return to former owners interests in cerlain trusts
created hy citizens of the United States prior to December 7, 1941. US.
Congress, Senate, S. 62, 8. 291, S. 495, §. 708, 8. 760, §. 956; House, H.R,
1078, HLR. 1185, H.R, 3460, H.R. 3866, 87th Cong,, 1st Sess, 1961,

*“Letter from Hon. Russell Long, with enclosure from Joseph A. Davis,
Chief - Clerk, U. S. Senate, Committee on the Judiciary, Washington, 1. C,,
May 8, 1961,

“*New Vork Times, February 26, 1961, p. L.
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tries, will long remain dormant. As long as the money realized from
the sale of the German assets remains unspent in Washington, the
problem is certain to be reviewed sooner or later. Any German
Government is committed to seeking a return of the assets, and
it has the promise of the United States Government (1957) in
support of its efforts.57

A

There are many highly controversial rules concerning the treat-
ment of alien enemy property; especially is this true with regard
to its disposition once it has been seized. Neither the international
legal principles on the question nor the maze of treaties and inter-’
national agreements have served to give it sufficient clarification.
Acceptance of the law regarding alien enemy property has been
much greater at certain periods than at others. The pelitical en-
tanglements which have beset the question of the treatment of alien
enemy property following World Wars I and IT hardly existed dur-
ing the nineteenth century. Specific rules of International law
emerged during the century which defined limits of belligerent ac-
tion with regard to confiscation, sequestration, ot requisition of
enemy or neutral property in the belligerent’s own territory, oc-
cupied territory, or on the high seas. It was normal for individuals
who had suffered personal injury, confiscation of credits, or the
seizure of property during the war to demand restitution or com-
pensation.58

‘The practice of the United States and other nations of the world
supported the inviolability of enemy private property within the
jurisdiction at the cutbreak of war. The United States was involved
in three foreign wars during the nineteenth century—the War of
1812, the Mexican War, and the Spanish American War. No con-
fiscatory action was taken against alien enemy property in any of
these wars.5® The non-confiscatory principle pervaded the treaties

¥tbid.

S8Quincy Wright, “War Claims: What of the Future?” Law and Contem-
porary Problems, XVI (November, 1951) 543ff. Professor Wright pointed out
four considerations upan which war claims were based during the nineteenth
century; among these were (1) respect for property and other legal rights of
individuals and (2} respect for international law.

**The Civil War, which was in many ways unique when contrasted with
the other wars of the century, provided the only instance of confiscation.
Harris, op. c¢it., p. 49fi.
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of this period and characterized the executive policy followed at
international conferences.

Current writings of publicists and scholars in international law
are not in accord on the rules governing the treatment of alien
enemy property. Writers have generally been divided into two
camps. On one side are those who assert that the permanent reten-
tion of alien enemy property for any reason whatsoever is confisca-
tion and i{s a violation of international law.6® On the other side
are those who feel that it is legitimate to retain, permanently, alien
enemy property seized during the time of war. Some members of
the latter group maintain that there is no law at present, nor has
there been one in the past, barring the confiscation of alien enemy
assets in the prosecution of war. Others of this group feel that it is
legitimate to retain alien enemy assets under certain circumstances
which tend to obviate the charge of confiscation against the seizing
power. In summation, it may be said that considerable evidence
can be found to support the case against the confiscation of alien
enemy property. :

The international political situation has been given as a pri-
mary reason why the German properties should be returned. The
West German Government has used the full weight of its influence in
urging a return of the properties. Chancellor Adenauer made pub-
lic appeals for the assets, emphasizing the fact that the enmity be-
tween the United States and Germany was in the past, and that
the community of interests and ideals between the peoples of the
two nations dictated a return of the confiscated property. Germany
also stressed the importance of upholding the “sanctity of private
property.” /

Throughout the long years of indecision concerning the enemy
property issue, the legal factors have not been given due consider-
ation. The treatment of enemy property is a legal question. The
rights of a belligerent State with regard to sequestration, confisca-
tion, subrogation, et cetera are all questions of law. Even though
the law is not entirely clear with regard to the existence or non-
existence of a right to confiscate alien enemy property, if a legal

“Included in this group are such legal scholars as Edwin Borchard, Otto
Sommerich, Rudolph M. Littauer, Wiliam R. Reeves and athers. Of those
who support confiscation, or the permanent retention of alien enemy propet-
ty under certain circumstances, are Seymour J. Rubin, Henry P. de Vries, Cecil
Sims, B. W. Gearhart and others. 7hid., pp. 97-123.
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approach had been taken at the outset, rather than one which was
largely political and characterized by domestic influences, the settle-
ment of the issue would not have been beset by the various shifts
in the international political situation. In other words, if the aim
and effort had been the ascertainment of the current law on the
question, even if it meant having a determination by an interna-
tionally authoritative judicial tribunal as has been often suggested
by Professor Philip Jessup, the basis of operation would bave been
much more stable.61

There has always been a close tie-up between law and policy
in the establishment and acceptance of intermational rules of con-
duct; but when policy is made predominant in deciding a question
which is essentially legal and has been accepted as such over the
years, a result in serious complication should not be surprising.
Whether the law had been found to support or deny confiscation is
not the {mpartant point. A settlement on that basis would probably
have meant that we would not be still trying to reach a final de-
cision, as of 1961, on what to do with alien enemy property, or
the proceeds therefrom, which was seized some two decades ago.

$18ae “Editorial Comment” American Journal of International Law, XLIX
(1955) pp. 57, §8, 62.



