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Clarke, J Dr CMH 

From: Clarke, Jeffrey J Dr CMH 

Sent: Wednesday, March 08, 2000 7:38 AM 

To: Phillips, R Cody Mr CMH; Laurie, Clayton D Dr CMH 

Cc: Mittelstedt, Paulette A LTC ASA-MRA:; 'rpgdmm@bellatlantic.net' 

Subject: FW: Presentation discussed with you today 

Cody: an interesting piece, which explains somewhat the criticism of the Army's handling of Jewish DPs noted 
in that background study presented at the last HA Commission meeting. Print out a copy for your files (I sent 
a copy to MHI). Dr. C 
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From: Irving heymont [mailto:weym@er9Is.com] 

Sent: Tuesday, March 07,20004:48 PM 

To: clarkii@hqda.army.mil 

Subject: Presentation discussed with you today 


Attached is the text of a presentation I made at the US Holocaust Memorial Museum Symposium "Ufe 

Reborn" on January 15, 2000. Colonel I. Heymont, USA RET . , 
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I THE US ARMY AND THE LANDBERG "IEWISH DP CAMP -1945 

My remarks about the US' Army and the Jewish DPs in Landsberg, 
" ' 

Germany in the fall of 1945 are based on absolute facts-at least as I remember 

them, more than 54 years later. ' 

The Army then was demobilizing and faced with vast occupation tasks 

includingrebuildin'gGermany and copin~ with larg~ population transfe~s,. For the 

Jewish DPs, the Army desired order, sanitation, and no public criticism s'uch as 

resulted from a few instances of improper treatment immediately after the 

liberation. The Jewish DPs, in addition to 'shelter and physical care, needed 

understanding and tolerance to repair emotional and cultural ties. At times, these 
, " 

needs conflicted with those of the Army. 

In September 1945, while I was 'away, the infantry battalion that I 

commanded moved to Landsberg. I arrived two days later and that morning Gen. 

Onslow Rolfe, my assistant division commander visited me. He informed me that I 

was responsible for the large displaced persons camp in the town. His orders were 

few and simple: get the camp cleaned up, 'and hold an election for a committee to 
, ' 

represent the people of the camp. He added that on matters regarding the camp 

orders would come from him and not from my regimental commander. Further, he ' 

said that if I caused any unfavorable publicity my Army career would be in peril. I 

was 27, a Major, a Regul~'Armyin(antry officer and had been 'in the ,Army since 

early 1940. 

It was obvious to me that Jewish DPs were now of serious concern to the 

Army. I did not know then of the Harriso~ Report which was a scathing criticism 

oft the Army's treatment of Jewish DPs or that Gen. Eisenhower had recently 

issued orders to Gen. George Patton on treatIllent of Jewish DPs that were not 

carried out. 
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If Gen. Rolfe knew of the Harrison Report and these orders.he did not tell me. The 

Report was made public several weeks after I arrived in Landsberg. Gen. Rolfe's 

orders embodied the Army policy in regard to the LandsbergJewish DPs. I will 

only cover the implementation of that policy. TheAmerican Jewish Archives 

published an account of all my actions in the camp. ' 

This is what Gen. Rolfe and I found on our first visit to the camp .. The camp 

was in a former German Army post in the town and consisted of stone barracks and 

buildings surrounded by fepces topped with barbed wire. A few weeks earlier, a 

small UNRRA (United Nations Relief and Rehabilitation Agency) and a smaller 

AIDC (American Join Distribution Committee-known as "Joint") had arrived to 

assist and supervise. The head of the UNRRA team did not understand German or 
" ' 

Yiddish. American soldiers were on guard at the entrance with orders to allow no ' 

one to leave without a written pass-a policy inherited from the battalion we had 

replaced. 

The camp was filthy. The grounds were littered with debris left hy the 

Germans. The buildings where the DPs lived had a terrible stpell. Wash rooms 

were filthy and many commodes and sinks were inoperable. It was obvious that 

some were defecating' and urinating in stairwells and in hall corners. Garbage 
, ." , 

containers were overflowing. 

The camp was greatly overcrowded with 'almost all rooms double or triple 

bunked. Many people seemed unoccupied and it was disheartening to see some 

staring through the fence at the Germans moving freely on the streets. 

The population was estimatedto be about 6,000. About 85% were Jews

mostly adults. The Jews had created a sort of little city within the camp headed by 

a committee of survivors primarily originally from Lithuania. They had created 

community <?rganizations including a police force, a hospital, and schools. 
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Gen. Rolfe acted quickly on my requests. I asked that all non-Jews be 

moved elsewhere. Years later I learned that Gen. Eisenhower's earlier order that· 

Jewish DPs be housed in separate camps had not been carried out at Landsberg. I 

requested that the UNRRA team chiefbe replaced by some one who could 

understand Yiddish or German and, ifpossible, be Jewish. the replacement, Dr. 

Abraham Glassgold was outstanding. I also asked for volunteers from my Division 

who can speak Yiddish or German be attached to my battalion to augment the 

small UNRRA and Joint teams. A small group of volunteers was assigned and 

were a great help in many ways. 

At a mass meeting of the camp ,residents I urged efforts be made to keep the 

camp clean. In conclusion I said that the Army did not come to stand guard over 

Jewish survivors and they were now free to come and go as they please and the 

American soldiers at the camp gate would remain only to keep unauthorized 

persons out. I also asked them to take down the barbed wire from the fences. 

The decision to abolish the pass system was mine. Again, I learned later that Gen. 

Eisenhower had previously issued orders-.again not carried out-that the 

movement of Jewish DPs be unrestricted. The use of mass meetings to 

communicate with the campfesidents was obviously impracticaL Dr. Glassgold 

agreed with me that a camp newspaper would be the ideal medium. My suggestion 

to the camp committee that they publish a newspaper was greeted ,with great 

enthusiasm. This was the origin of the Landsberger Lager Cajtung We failed to 

find Hebrew type that could be bought, borrowed, or stol~R As a result the 

newspaper was written in Yiddish and printed in Roman type, 

Carrying out the order to have the camp cle,aned up was difficj.llt and not 

fully accomplished primarily because the camp plumbing system was inadequate 

for so large a populati<?n, Complicating this was a shortage of toilet paper and the 

resulting use of newspapers and rags as substitutes., : 
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Since there was no' central dining hall, people ate in their rooms and washed " ' 

utensils and disposed of refuse in the toilets and washrooms further aggravating the 

problem. With many commodes inoperative some used hallways and stairwells to 

relieve themselves. This was most likely due to lack of adequate toilet facilities 

and riot a carryover from concentration camp habits as some claimed. 

It was also difficult to get people to do sanitation work and other distasteful 

tasks. Some claimed that they had been nearly worked to death by the Germans , 

and now t~e Germans should do the hard work for them. When I suggested that ' 

they clear the streets of the debris left behind by the German Army, they replied 

, that it did not bother them. They suggested that if it lefta bad impression on the 

visiting American generals (of which there' were many ) then Germans should clean 

it up. I finally brought in prisoners ofwar to clean up the debris. 

Because the local supply of toilet paper was inadequate, I "instructed my . , ' 

" . 

supply officer to go tothe.Army supply complexes around Antwerp and .comeback 

with atruck and trailer load of toilet paper. He did and I was proud of my initiative 

and his ability to promote a IQad of toilet paper without an approved requisition .. 

Getting the' camp committee to establish a central dining hall was not easy .. 

They argued that it would be difficult to get enough people for the work and it 

would not succeed because people would take the food back to their roonis to eat. 

, This they claimed was a treasured means of restoring a semblance offamily life..' . 

. We obtained the necessary china and equipment and enough people were found to 

do the necessary work. This was helped by our ability to offer some payment in 

cigarettes. The estabhshmentof the central dining halLhelped to reduce the 
. " ' 

sanitation problem. 

The camp .committee was immediately opposed when told that the Army 


insisted. that an election be held to disprove accusations of having arbitrarily 


appointed camp committees. They sincerely ~aw no need for it. 
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I often wondered how these mature and talented survivors felt when told by 

a 27 year-old soldier that they now had to stand for election. The committee 

wanted voting for a party list in the manner now used in IsraeL I insisted that the 

election be American style with voting for named individuals. With this settled, 

electoral slates sprang up reflecting the spectrum of political, religious, and Zionist 

divisions among the DPs. They were all Jews united in wanting to leave Europe' 

but othet:w-ise divided. There was great election fervor with many rallies, posters 

'and leaflets. The existing committee members were elected. I had carried'out Gen. 

Rolfe's order and fortunately I did not have a new committee to deal with . 
.. 

The overcrowding problems were well known to the Army. Generals visited 

frequently to inspect and mOhitor progress-particularly after the publication of 


, the Harrison Report. Gen. Horac(;! McBride, the commander of my division's next 


higher headquarters, apparently was under pressure to improve the conditions of 


'the Jewish DPs. In his area the Landsberg overcrowding was a major concern. 

To accommodate the constant stream of Jews fleeing into the US Zone the 

apparent Army policy was to maximize use of former berman milita~y installations' 

and avoid impeding economic recovery by requisitioning German civilian housing 

which was in short supply. However, the new refugees for a number of reasons 

flocked to the established camps whenever possible. 

The population of the ,Landsberg camp continued to grow. To remedy this 

situation the Army made available an area called Fomenwald in the vicinity of 

Munich. The accommodations here were superior to those at Landsberg, 

especially for families but our efforts to persuade a significant number of people to 

move there from Landsberg failed. I provided transportation for people to see for 

themselves the better housing. The transportation was fully ,used -but mostly by 

people looking for a ride to Munich. Landsberg had fine institutions and many DPs 

now had close friendships there. 



Few were willing to forsake them for a new camp-even one with better physical 

accommodations. I was also told that to some a move of this sort smacked of a 

Nazi period "transport" and was a psychological barrier. 

The Landsberg population continued to grow despi~e the space made 

available at Fohrenwald. Gen. McBride insisted that the population growth be 

curbed and he threatened to have people moved by force if necessary. Gen. Rolfe 

and I knew that this had to be an empty threat. The camp committee was in a 

quandary. They reacted to the threat by arbitrarily lowering the population count 

gradually over the next few days. The'reasons for the decrease were not explored 

and Gen. McBride was mollified. No food shortage resulted from the lower count 

even though the camp food supplywas affected by the population figures because 

the reported figures were always greater than the actual population. This did not 

detract from the fact that the camp was overcrowded. 

The camp population continued to increase with the continued flow of 

Jewish refugees from the East and the growing reputation of Landsberg as one of 
. . 

.", ' 

the best Jewish DP camps.· Fohrenwaldhad been filled to capacity with incoming 

refugees. Gen. McBride suddenly ordered me to immediately take over some 

German civilian housing for the camp. This probably was the last time German 

civilians were evicted to make room for Jewish DPs. An Army engineer unit in 

town that had been of help to the camp was also ordered to immediately turn over 

their quarters to the camp. This was probably the only time an Anlerican unit had 

to give up its billets to make room for Jewish,DPs. I never knew the motivation for 

Gen. McBride's sudden and drastic order. 

The DPs gathered to watch and gloat over Germans being evicted on their 

behalf. Rioting soon broke out because some of the younger and more aggr~ssive 

DPs claimed that the Germans were taking too much furniture with them. To stop 

the rioting I ordered all the Jews to be temporarily confined to the camp. 
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Not long after this action UNRRA took over from the Army the 

responsibilities for all DPcCWlPS. The overcrowding at Landsberg and other Jewish 
, '. 

DP camps continued as Jews continu~d to fl~e from the East. In my division area a 

new camp for incoming Jewish DPs, was set up at Leipheim, a former German air 

base. The overcrowding at Landsberg persisted as shown inthe movie, "Lang 1st, 

Der Weg that was filmed there in 1947. 

, Looking back, I believe that the Army policy on Jewish DPs was .correct. 

Mistakes were made at first in some instances as noted in the Harrison Report. As 

events unfolded, the Army modified policies and tactics in recognition of the 

changing circumstances. The Jewish DPsfleeing from the' East were accepted and 

cared for. It was not easy in view of the existing conditions and the Army's many. 
. . '. . . 

tasks. Could the Army policies applied at Landsberg inthe fall of 1945 have been 

better? Perhaps, but suffice it to say that, overall, the Army performed creditably. 

, ,;. 
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THE ANNALS OF''l'HE 

United States, and but little more in 
American universities concerning these' 
elements in Mexico. There are practi
cally no 'courses given on, the natural 
history of Mexico, and but a few dis
sertations (chiefly in economk geologyl 
have been submitted on Mexican sub~ 

. jects. In the fields of the earth and 
biologic sciences there is especiitl need 
for fomenting' exchanges of professors, 
students and publications. Some ad
vance has been made·in Mexicanmem
bership in scientific societies of the 
United States, and a' spriDkling of 
American 2 members are to be found in 
the various Mexican scientific societies. 

CONCLUSION 

It is apparent that ainong the aca
demic disciplines discussed, his.tory and 
historians dominate numerically.' In 
terms of dose cO-operation with Mexi
cans, the anthropologists lead. The 
fields with the brighfest future at the 
moment are' economics and all of the 
applied sciences. Glaring 'weaknesses 
appear in the study of the internal his

. tory of independent Mexico, in that of absurd~ut:.tlieY~'iltul4~t~7.~Y~;:~~H~g~i;;:
local and state government, in nearly. all iIi the matter." f\d~£!lly,;<tdj,~n~'ye':JI,i~~:;., .
phases of ,.geography· and sociology, in there will. notbe.~utu~~l;U~~g~~s.t~Q;i!lgjYf;':
rural economics, and in physiCal an respect and admirll:ti~n·:~~b,~t;',*e¢1l~5tJ;i.~;,.i
thropology. Outside of history there masses of the UnitedState~ tihd~:Me~\~~;;, .
are' exceedingly few regional courses on as long as the Vnite(h~Ha(es'.aii.4"M~;~c~:)\· 

2 Should any Latin Americans chance to are contiguous, or as.!ong.as :tlie Unite«
read theSe lines,' they should be advised that I States is. English~speaking;j:.:,;pn!d.(jfuj:,:;,;·used the terms "America" and "ADiericans" in-' 
stead of "the United States" and "citizens of nantly Protestant';'ana;la:rgef.an(r:i:lc1:i~rt . 
the United States" for the sake of brevity and and more powerful than" Meiic'b/o~;'as':::' 
because this paper was originally delivered be long as the memory o£.historyenaures; 
fore an audience of North Americans, 

Donald D. Brand, Ph.D., is professor 0/ geography at the University of Micbigqn,"AmF 
Arbor. Be Jias spent most .of the past 20 years in the' South'Uiest"cilf(hMe#CO'i':';>.'I?rq1,f;· 
1934 until 1947 he was 'Professor of anthropo-geography and head 0/ the departm-eni)Jj:-,c 
anthropology at the University of New Mexico, Albuquerque~' DUrin,g.theyears"194*:;46:':' 
he was cultural geographer in Mexico jor the Institute of·S!Jcja!4.~t,hi:.pPJlJ(igy~~of;;jhR'· 
Smithsonian Institution. His major fields are the historical and..economic.,g'eo·gfaP·"·'~ 
Latin America. Be is author oJ numerous articles qnd ~oiWi;r.j'P.h$:i;l'tli~~~:~ ;,,~.~,, .. ' . :~, ;.~;';"-'.~~;.:!: 

.ow',", ~._"; .f" 
<t~w -, ::~..~-';" 

:;L 

AMERicAN 'A~~in,r~';,;;:v'?i~.'<:t.il~~{:f.·.\·'
.' . ·;rIf.N):Wtq~ 
Mexico o!'fer~~ ,in;.~~:gl:We4 i~,~~Jell,::Ii;n.,9.~;', 
in Mexico, there' "ai~r~pra:cticitlIY~~no\~f,e~'" . 
gional. coufsest.i6~{."t~nl~li~~!r.~r~f~.~~,,:.
Only In anthropolQg~le~~:;·ijiete.;,,,.p~e,1J.L 
reached even a ·minimum,·Bi ld~irable" .

",'."> ',,' lh ~<:,,~ P'n.' '_F-':"--."~£':~~'. 

co-ol?eration, .a,cqu~~.~Q~~"i:?lewj)~tshi~:·· 
in societie~; ieJr~#ge~(?Jip.HJ?Hs~tlo.~~iL~:i" . 

. intercha,ng~; 9f. ~~~t!!:~~qt~~~J.1~;}~p,ge~f.''"·' 
If.I., ~er.e .t~; :sugg~~t.tl~~\H?pl . 


provlI~g sCle~tifi~~a,~,~!S~\!~r.~J,

between the UnIted States.:and'Mj!XlCO· . 
I would m~ke. fiye;::~IJ)~~~M~S~:~~;~~~~'~';
ber of ,AmerIcan ,.tourists and:; summer;: ' 
sch~ol students;·~(~L.p~Ql¥,~tt,:~~~:?~~l~~~ 
cation of popular;~rti~~S'PP~l.'1r.3Pg~jRlt: 
anyon~ ,wbQ.: has )lve(j)~s,~n; a.;:(e!!-u, : 
in 'Mexico, or. who does noCJla"e:'tlie~ 
Spanish; (3.) increase and ,improve the 
teaching· of Spanish in. the United Sta.te~. 
and 0:(English:in,¥eXi<;Q;},(,,4,);Ah~!e:~s~;:,.
manif~ld the !;.xchangesof, rriatureg~~qu.;.;c 
ate stude~ts and of ,~grnpeteI.1t.:bi]ingl!aJ}; 
professors ;imd·:~( H··,in;lpr:q,,~; ~9', plj,rHYl~" 
with Anglos·' .tlle~Jre~!men(i,.a:q~j'!!5iflirid;i{, 
ard of living o(Mexft~n§;~~M~
Americans in the . U niied.,Stat~s::i~,I~i.re:),.:.. 

_ ~... 1:;: -;;. .,. "~"'.'" ' .,. "~"i ;'('~ , .": '..:':-:~ 

alize t,hat most of . the ab()v~,~'!iggt:.stipri.~~ :" 
are not :feasible arid.3omei"are,;eveil~ 

, 

,What Is OUf Purp9se in Germany? 

By JOHN H. 
" 

... "i..gfuHE~:S~~~er of 1945 it.was said, 
by . those,who agreed with it 

'10srv;,]j'o ~id not, that our pur: 
. 'was to' reduce that de-, 

economy, It 
, . , and it is my recol
that .on public support as indi

iii:ednQrialcomment, letters to 
~9itor, and popular polls, the pas

wl!¥cpolicy had it. As I understood it, 
S;th~~~p!ppon!'!nts of. the pastoral policy 
:.contended that'·the 'economic stability 
'imd'self~sufficiency of Europe could be 
.,.achieved without regard to the indus
. ,triai:~t:(lritributiori of Germany to that 
;~stabiIity,. Whether that attitude is 

. ,righ e':,6r"'wrong, it haS never b,een the 
vieW: .of our. Government that Europe 

':ever'gefori its economic feet with
.~.. ging to bear on the problem the 

('JeCOI1Omicforcesof Germany after they 
,. c" • ....... , :,de!Diiitarized and decartelized. 

,(as it. may" it is certainly true 
,pastoral.policy has had its ef

.w•. ·.'t'.•• , public' debate right down to the 
After it beCame generally un

.-.p.ers,~.g(LtI;l'!-t,tl:!eproponents of the pas
JoraC~licy had been unable to get their 
·;yiew.s)~\,!pt~by the Government, that 

HILLDIUNG 

I did not understand it, and being hu
man, I am prone to regard as irre
sponsible anything I do not understand. 
'However, one evenlng in the fall of 
1945 I was jolted out of my lethargy by 
reading in the evening paper that one 
of our major networks was having a 
world-wide roundup of opinion by its 

.Ieading commentators on the United 
States policy in Germany. When I read 
the title of the broadcast, I nearly fell 
out of my chair. The title was "Is Our 
Policy in Germany Soft?" Well, with 
that title, I knew that the answer would 
be yes. 

The only thing· about that broadcast 
that I remember today had to do with 
one. element of the proof that our policy 
was soft. . Said the commentator, "Gen
eral Clay has prohibited the use of coal 
for home heating this winter." That 
sounded rather harsh to me, but this 
was only background material for the 
commentator. He continued, "In lieu 
of that, the Berliners have got to go out 
and gather up their own firewood, and 
it is the firewood they gather that will 
keep them warm this winter if they are 
to be warm." Well, there were 1:bree 

'pOli~~0iievertheleSs .continued to intrude· . million people in Berlin at that time, 
itself. into the discussion. Unquestion
abIY·'.~esenseless debate that raged for 
,man~) I!lonths and. which judged our 
German policy on its hardness must 
have. qeen an effort on the part of the. 
pyblic,to .compax:e the United States 

·policy;.arid' .program in Germany with 
': t.p.e rej~ct~ pastoral approach. 

• \'7.' . 

DISCUSSION BECOMES SERIOUS 
. .ii:::~:;;\ ,,~,: _. "';'. ~ 

"In'::'~iJit{bigitining I paid very little' 
~fteriiion, to this discussion. It seemed 
'to;m~~f9{be:irrespo~sible. I admit th" • 

-'n., 
..~ : . l' 

,-~.. 

~ : ....... 

.~. I 

and it seemed that in any city of that 
siZe, people would have a hard time. 
finding firewood. That seemed par
ticularly true of Berlin, which was at 
that time and now is as flat as a pan
cake. So, it was developed in the 
broadcast that the people' of Berlin 
would have to go to the suburbs of the 
city to get their firewood,. However, 
here was the nefarious revelation. To 
assist the. Germans in collecting their 
firewood, the Army Engineers. were 
going to lend them some power saws, 
"7'\1;..:1 .l.._ "1\"",.,., 
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•has this to sa:y~ ~th

make available some trucks to haul the nomic policy he was .to follow: "YO!! 
firewood into Berlin. Ipso facto, our will take no action that, woul,d .teIJ.~.t9 ' 
policy was soft. support ,'basic,'livirtg<;standarcI~jlJp;'J;e!:r';

That did not make much sense to m,e, , many' em a higher level than;',tf\aEexist-' .. , 
but it was the beginning of the serious ihg in anyone of the neig1iOoririg;Umted. 
discussion of the "too soft" and the Nations.' ;: :":'}':.:It'must:'be'uri'dersioo!i: ' 
"too hard" policy. That particular that thes,e in~tni!;.ii~h.~,\W~r~)~:ir~ii:t;~&~~~:
broadcast took the subject out of its comba~ comman~er:in'p~;~~r~~i!~,~f9J~;:

amateur standing. It became there-, he had defeated tb.e·.;aimy.;t1i.a.ti:l:ia(hal~:.:,

after a dignified and pr()fessional discus
 ,most .destroyed., us~)t}s.:~iue:::,tii~:t:Jfs"
sion of Germany that lasted for many instructiops, WEt~e.,stet~·Ji!!g~~Jx~)Y{8~L ' 

months. ' the obvi()us' intention .;:of:ltnemf;;is·;clear:,:' ' 


After that came many other debates 
 He was JO \perm!~~iq~:q~r,p~4~;:~,,~t~W;:·

and discussions about what we were up ard of livinghOhigherA:ttan:Jl:i.ii.~;Cif~anYi~ 

to in Germany. At times we were one of the surroundit(g.United\Nations:·~

building a barrier against the Bolsheviks That, I say, is nbt,avindi~(i~~:~O@Y:"'t;'!.,

in western Germany, and at otllertimes In July 1945 Jhe:.fj.e~ds'~:of(sia:te~:'~et' 

w~ were conniving to get agreement with at potsdam. One paragraph'.lfrom;:th~ ;' 

the Soviets on the economic and politi potsdam, agreemenfo:wliich; w~si';9£fe~¢di

cal unity of Germany, regardless of by the Presiden( of,:1he:'Uiifteii::;:Stares':,

what it did to Germany or all the -rest 
 and was agreed lcd)y,the:Uiree'he1i:ds';df 
of Europe. state reads as follows; ,,'..,' , , ' 

In surveying what has been said and 
written ,in the past two years on the It is not the intention :of:the.'Allie!'d'o 
'subject of Germany, and in trying from destroy or ·ehslave).t~e~G:e$a!!,:p~9P~~.:,q*";' 
that survey to ascertain why so many is the intention of the Allies'.that-ithe',Ger" ", 
conflicting statements and debates have man people be given the .oppoti'urilt~, to' 
occurred among Americans who other pre?ar~ for _the,;e_,,~~t~jt~,~:r;~PE_~1cict~o.R~~if.: ' 

theIr hfe ,(In. ,_,a :c!~m.9c.ratlc,· and;;.~;a,cz.fjil,wise agree, or who otherwise at least 
basis. If 'their '-own>"effc)ifs':"ar~'"stea(""""" ",

, agree on the differences in their views, reeted to this end, it: 'iJiieb~'~~ti6~f~i
I believe I have stumbled upon the toot ' them in du:e~ course to:'Hlke-< ii' 
•cause of the trouble, I believe that we ,among ~e free "and peacef#h)~~ple~.",
as a people do not really understand 

our purpose in Germany. world....;~ ;,·;:::>:,-;:j~:~~~)ft~~~{~r;\ilij!;; , 


EXPLANATION',TO; THE>,PUBLtc':(:~'~:c " 
.. ~, .. ~,' ,;~,:~:,(~~t~:,t:?:~.;t;:~;~~;t~~~~:~!t:~

POLICY DEFINED, 
.. However, the~• spitiUotj:these';:,:J:lcicu';:"":- .. , '.~ "--"".',"L' -',~~~;; , 

Before V-E Day, General Eisenhower ments was not' understood',.liY',:6Ui;:Cp¢.Q:;" 
bad in his hip pocket Joint Chiefs of pIe. That isparticularlY-":p:u~~\viO{:r;Si 
Staff's Directive. 1067, which was the spect to the, reparations' sehlem.en(arid " 

, policy he put into effect on V-E Day. the economic prqvish)lj,s>Qt·..o.#?\.liiri;t~:; 
That basic policy has never' changed, tives. So on D'e()emJjef:l,t;";lf9~S~~tbi: .. 
though its implementation has under S~cretary of State, Mi<-,.Byrne.s;:,:serirjf· 
gone some changes and unquestionably new set of instructions to ChifwhiCh on ' 

day were' published towill undergo more., the same 	 the 
I should like to quote ,a very few 	 American people with a . covering note!: 

In the directive' Mr:-;:Byriies"saia::"~7';;';':'7'excerpts from several documents--:...with 

their dates. JCS 1067; which was given , The nresent dP.tenninati~;,'~~;;~~r:,\;::'


';i~?"J •. ". . _ :-_: -. .r:';'to r,,,,n"'T::Il 'F.i!':f'TlhOWI'T in Anril 1945, 

, < 

notidesigned to impose permanent limita
'" tion~:,~D::,the ,German economy.

'. 
iihnk'reparation removals will undoubt. 


:edly . retard Germany's economic recovery, 

:;the:United States intends ultimately, in co· 

tooeration.with its allies, to permit the Ger


[lie' under a peaceful democratic 

'"ov;ri{m~nt' oftheir: own choice to develop 


'esoJrce's' and to work toward a 

standard oJ' Jivi~g subject only .to 


ctions: designed to prevent pro· 

armainents as may be laid down 


tll~.:peac'e settiemellt. 
i.';'i;~:' .. ~ ~ '~:.'"":"'i,.~:": .. 
In;th'e note!transniitting the directive 

"American public, Mr. Byrnes 

settlement also requires,' in the in
..of European rehabilitation and se~'r the removal from Germany of a 

I~,.""':':;aff of the industrial war-making ca
'which never served the German 

, ' :civilian, ,but which, from 1933 on, served 
:'10 prepa!~}or war andto make war. 

e~'~ c~~cl~~i~n he quotes the pertinent 
;.jiaragrapll' ,of the 'Potsdam agreement 

which) p,ave quoted above. 
.; T;~e'exi::erpts,from officialdocu· 
ments"portray what our purpose in Ger
triany~'{,is'.: .Iii"someparts the purpose 
was :~l~.f~a :-negatively, but considering 

, the f~d~that_ these directives were pre
pare4.'~~f1 issl,led' during, or soon after 

. the ep,cLclf, hostilities, some portions of 
the P.rpgram simply bad to be stated 
negat,iV~ly. ': However~' it was clearly the 

, fnten(anrlimrpose of the United States 
fl'9m~tR~.verybegimllng to see to it that 
'Germ~riy would ,not, again threaten the 
peace of Europe or the world, and we 
.li~ye }g:ntinuousiy directed our program 
'towa~g.}hat priffi;3.ry objective. It is 

not our:purpose, and it never has been, 
to des~rpy or' pauperize or' otherwise 
degrade Germany. Denazification, de
milltar~ation; ,decarteliza tion, repata
tiqns,."r~~,!!ducation, and other elements 

'·nf nll"'''"'i;n''·...... ,,_ .....-L-L!

;,.t 

I' ~ 

structive in nature and therefore unwise 
if our purpose really was future peace 
in Europe. ' " 

POPUI;ARCONTROL DESIRED 

Our policy is the natural outcome of 
the combat phase of the war. We did 
not fight World War n in order to win 
battles. We did not fight World War II 
in order to defeat Hitler's armies. We 
fought World War II, in my judgment, 
in order that we and other peace-loving 
nations might thereafter be permitted 
to live the kind of lives in the kind of 
country we or other' peace-loving peo
ples desired. Our policy has been a 
continuation of that basic objective. 
Denazification, which has been said in 
many places to be purely destructive, is 
not destructive in the slightest. 

In essence, what we are trying to do 
is to turn the control of Germany over 
to the eighty million Germans who live 
in it. If anything will ensure peace in 
central Europe and Il14ke for a peaceful 
Germany, it is the will of the German 
people not to make war, Only on that 
basis can we hope to achieve any, lasting' 
benefit from the 1ives and treasure we 
expended in such lavish measure in or
der to win the war. As long as several 
million soldiers are sitting in, Germany, 
Germany is no threat to anybody. ,The 
days we must worry about are the days 
and the. months and the years after our 
troops are withdrawn. ' 

We in the State Department believe 
it is not unreasonable to assume that the 
German in Germany is not so unlike his 
cousin in St, Louis or Milwaukee that 
he will not, if given the proper 'atmos
phere and the proper length of time to 
think about it, take control of his own 
destiny and be just as peaceful and just 
as peace-loving as bis St. Louis or Mil· 
waukee cousin. The heart and soul of 
our policy in Germanv i~ to tu.... fl.a 

http:priffi;3.ry


80 TEE ANN~ OF THE AM~~A:s~~itl~ 
ously must be to remove from control punitive, or senseleSs: ".That ,'.was(tnEi 
those National Socialists who have been first importani'.step,"in·the:direction"~f 
i~ control of all sections of German so~ our primary purp'os~;;:~<P!r~~#.¥~i~i:, 
clety for the last fifteen years, and see !)lan,democracy... ,:,~,:;\,,;. '''':';;'';:';~;:'I'';:j::;~:~;_'; 
that they are replaced by Germans who Another ,thing;~e"Ha:~i'ii:(jt·tait'out 
are sympathetic to our wayo! life, or all the Nazis. I do not know ' just how 
more sympathetic than the Nazis. 'many German adults in our zone.,were 

tlle\i::reation.ilf three state constitutions problem. Any self.respecting American" 

' 

' 

' 

; i 

,in 

' 

a 

. creditable to any democracy. Under under similar circumstances with the
',:th'e~,.constitutions he has supervised same convictionS as the good doctor, 

elections in all three states. Elected" once he was out of that concentration 
""German' 'officials' now serve from the camp, would have done anything but 

Minister.President down to the lowest become a janitor in a convent. He 
' lev~I~ .. ,;" . '. might have carried a soap box to the 

No'\V:please do not misunderstand me town.square and talked until they put 
...-:-neither ,Dr., Pollock nor I nor any him back in the concentration camp. 

Nazis, but 'the,! number"ds' !tremendous 
PROGRAM NOT VINDICTIVE and, the' propolti~n is iarge,~!W~:\bav~ , 

It may be thought by some that the removed from positions'of!::ie~det~hip 
above-quoted extracts from official docu- those who"''Yere~:;more:',jthan':;;~9rotijar 
ments are open to more than one inter- members ·'of.r,;,t1,J.e,";:..:!N'a#onaiift:iS~t~lis,t 
pretation. Well, here is one bit of pro!?f ' Party, but. I ,t~jn~,~iL~~~'i:i.mp.~ii.r1~~(~ltP, 
of my contention that is susceptible of bear in mindthat~imply;~pr.,:'r~~9Yj,~g 
no misinterpretation. As early as the 400,000 of the tOP:JayeF;;vve;qi4:iitgt~ie;-: 
summer of 1944, we went through our move.a!I!tpe~JIl¥!§if{ilp~r.(d~1~J;J1W1!ill!>,t, 
300,000 prisoners of war and culled out of sin tei ,be" cast~out/~a,Ii.di;;t1lat~/sin;'#:ti.,, 4,000 Germans who had long records of only 'be :castout'by,;the'~oGer#i&~~~w~; 

Ii opposition to National Socialism, and the :Ameri~aii';Gciv~;firoeh:t~,:pr.~~~~4ili'
1;. we bedded these Germans down in three "Military.Governm'eiif;!'at-e~,wiili,,'re~ctI!iP. 

Army posts in Rhode Island. We called to the Germans in,';.thi;::p~ti1t,'W~r:;i¥~ 
, it "The Getty Experimene' after Fort much the" Same'! ':i:'eiati'oIi.slj.ip'i{as~;';,the 


~" 
Getty, and we sent these Germans to preacher to' his congregation:>ik'c~ 

schools in democracy. Most of the in- encourage; .he', can;;:in:iplor~;:r~~t;,~aii.r~n,c 

structors were pedagogues in uniform. join; but if an{sfrfino' J:}e;'fl\.1sA~~'9.ilt, 

That experiment' taught us many things. it must' be doneJ)y:,,:the~iridiV!C!i:ihls'~of 

One of the things it taught us was that" the congregation themselveS. ;-'The re:.


I even those Germans who had opposed demption of Germany, '''tbeestablish

[' 
~j;' 	

National Socialism -did not, on the otherment of decency and demo'cracy in':Ger
hand, understand democracy-certainly many, areiask:s;'thaFmiisFD~'::doii.e';bY 
diQ not-understand the practical opera- Germans; they Can never:'1:5e':;doh-e~'by , 
tion ,of democracy. We prolonged the 'our proconsuls, A~ericin'o'r ,<;>th:t:!rWise. 
course and got down to brass-tack prob- ' ;",~:~:;. .~ -wj,;',,:,:~ '\·,:U·'S',~~f~j::"

DEMOCRATIC..EoRM ,EsTABLISHED;',~"1ems that-'·'InltIa y. II we h da never dreamed ",,, ,,' ,~~ 'he ',~,:" :9",c'",,"'!S~?';:::-" 

of dealing with. These, characteristics In the political':regerieHl.tiofi{6'f~~'Ger

fi 
1 and shortcomings are, of course, also many, have we acc~inplisiie~",¥ny;t~ing? 

true of the German in Germany. Yes, we hav:e.:ljvantto pay:'Q'iJjIH~!to 
1,[,~., The point I am trying to make is that Dr. Jaq1es"~:)Polldc~Ii:~~,dlstingtiished 

our ,denazification program is riot in any "member" of tlie;Uii.1Vef~iii~:o~\!Mi~~igan,"
",' 	 sense vindictive. It is simply the first for theenorniou~ly"{mPtJrillIlrjQij\H~;:has 

step in our democratization program,' done" for his I GpveriifTIentrf6.r::~Crliy;~d
I 'I putting in charge of the press, of educa- for me in the.l~tt~o·'·~~W;,~~Jf~¥:~~r,s. 

~ tion, of government, of industry, of la- I feel particularly jiide.1:~teo,J9:;I~J!uj'!le


bor, and of .the other facets and sections cause it was I;' baCK. ffi}ffi~~""spHng':of

of German society the most decent Ger- 1945, that induced him to:tl!.k:e:th.iS" ter
I mans that are available. We removed riflc job .in9~riri~ny~t':W~~t.:;:~AAt.p'r. 
400,000. Germans and replaced them Pollock done? 'He, 'lias'e.s~~1;llisp'e(i';f)te 
with 400.000 flood. or at least better. 'democratk-form'moufthi-ee'stiiteg:i~~:lIeI -- - - ~- '.:' 

i:':;:~J:":' 

~f1:f;i;\;~' ,'~;J 
~). ", " WHAT Is OUR PURPOSE IN GERMANY? 81 
t{;~: ::~: :~.". .:~~-' ,'" ... 

'::oth~r-Vnited States official says that Or heinight have organized an under. 
fjdei!i,Qcracyexists in~ our zone. We do ground, or shot Hitler, or done any
;"sa~J,9?,!everithat there has been estab- thing except hide away in a convent.1is

l!eq.'iii,our::;zone the democratic form. That typifies one of our jobs in Ger.
:(,AIs'9~!;!J;I,~te,'::il?,:d~ve~oping an appetite many.' 
'"an.:r'an<aptitude for democracy. It is This fellow is a good German. He
~:'ver¥" en~ouragingtoqay to ask a Ger- just hasn't yet got what it takes to do_
:'cma#,~;eitizen<wiiat.he .thinks of his hispart in a democracy, but he is learn
',·Buf~omeister. " He stieks out his chin ing. Later in the afternoon, I asked the 
; ,an:cl>~js, C<:,hes,t.IWd_says that he is doing Doctor, IIHave you any trouble?" He 
,',pre'i,fY;:weIC 'He' aiso tells you, IIIf he said, uYes, .;r have troubles." I said,

",',~o,,:sii":i ~ti~fy _us" we won't re-elect "What are they?" He told me, "I
;:hin!;l~::-Thaf. from· a German who has don't think I please Colonel Wilson." 
;'had;,nis"officials picked for him or certi- Wilson was the Military Government

·.::fied;,,;f,~~ 'him from Berlin for hundreds officer iQ. Darmstadt who in civilIife 
"of y~~rs is' encouraging. 'wassuperintendent of schools in a mid. 

,:'.;;, c' ,,, . . western city. I said, "Oli, I think he isG~RMANSUBSERVIENCE well enough pleased with you." He 
During my visit to Darmstad~ in Au- was not so sure, as waS indicated by his 

gust 1,9~5; I spent an afternoon with a next statement. "I have 'a problem next 
Germa,n- who had been my brother's in- Sunday afternoon. There is a fellow
stru~'torCat the-University of Frankfort that wants to have a meeting out in the 

the twenties, He was a socialist. town square." I said, "What about it?" 
He vi;ai"a: gOO'd German from our point He answered, "He hasn't been to the 
of v~~~rbii(he'wasa German. Iwill POlice for permission yet." I said, "Is 
tell Y?u'~is 'story because it is signifi. he going to incite a riot; is he going to 
cantj,'f;:;fflie,;AmeriCans had appointed create any disorders?" He said, "Oh, 
him :as" Burgomeister of Darmstadt. I no, but I don't know what he is going to
asked;;'~'What happened to you, Doc- say." I th~n said, of course, "Doctor, 
tor?;f::{He'said, "You know I w~ a never mind, let him have his meeting.
sociali,~tand outspoken against Hitler. That will not displease the Colonel." . 
One :;qt ,the ;fin;j', things, Hitler did in Our democratization program is not 

"1933';/was:,put me in a concentration going fast for these and similar reasons,
camp~~i,;),~.~'.::nen. ,What happened?" He but it is p.ro?ressing. I cannot say that 
answ~red,'''I got .out after a year by Germany IS m such a,state that a hand
behaying myself." I said, "Then what ful of tyrants could nottake control of 

' did y,QUtl!>?': He said, "I got a job as the country away from the German 
Janitor, in a ,convent and I stayed people if we 'moved out tomorrow or"there\lritil v";l1r A'............ ~n__ ~,_.. " 


:-:,.-"," 
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. . . : ::.:~.r;, ~:~<~~.r~T~':~~~~~~~~~~;'&~€~~~~~l~:;~ 
some time, perhaps, before the German establish aJruly.<!equ)cratic.labof,mo\l'e;;: 

: ~~-. -..:. -- -:"F'" ·;":+~,;,,,,·t..:""l'" .....: ...... ,t:; "" 

loses his blind and unreasoning respect mentwith deep:~i:i{its:;:J;;:,:.t':~~.\~'hj;~;;';li:.::::,~.·.. 
for constituted authority, which is one.I could godowD:tiie.·i'Vhol~fisr·of:~i.i'r"~

• . 	 ' - '. ).-. :.,'" ·"<-·'~:'''''''·h;··F.·:~r,!;::''''~''~f,;r·

of his weaknesses. I have great trouble 

on my infrequent visits to Germany to 

impart the notion to German officials 


i ~at their people must lose a lot .of~is 

1 Idolatrous respect before we WIll lIke, 


them as much as they would like us to 

.1 like them. 
ji 

I 

The Germans have great difficulty in
ij understariding this. I have explained 

l my own case to them and have. seen th~ 


wildest amazement in their eyes. I tell 

them that on speaking tours I almost 

never confront a group of American citi
zens without encountering initial resist-


I 
ance toward me. .That I ~o not take 

as a personal affront. It IS the good 

American custom of dolfbting every 

word that issues forth from Washing,I . 

.,j 	 ton. It is perhaps one of the' strongest 
anchors this democracy has. It could 

I 
~ never happen that a handful of bureau

crats it} Washington could do anything~ 

with your Government that you did not 


I 
~ like. It just is not possible. That atti

tude toward their own destiny is not 
yet in the soui-of the Germans, but they 

. are making headway. .l .! 
I 
~ LABOR AND EDUCATION POLICIES 

I Our labor policy has been opposed1 
for various reasons, but it is simply 

another device to implement Qur basic 

policy and purpose of trying to turn 

Germany's destiny over to the people 

who reside in Germany. We began with 

the Qrganization 'of locals alJ.d held it at 

that point for oyer a year. It took six 

or eight months before the German la

boring man decided that a free labor 

movement was good and right and 

proper and in his'own interest. Weare 

moving now toward a higher organiza· 

tion in German labor, but considering 

t'h"t ".rnrlir" Hom h"" hpp.n thplahnr 


policies and programsjn:.Ger'man)i:;::'iii;.::. 
dustry, the, press,..soc.i~!~~~lfl:!~e;~t¥}f~~~~: 
tion; and so forth-:-but I ,will,Jimit:my~/ 
self to ju~t a ~~r{B;p~~tir,e.;~~q.~t,~o~.:·,,· 
Weare progressIng, ·,b.ti.t;~~~: a.r~J.p:\9~~ei;lii 
ing more slowly, than,many:,~9pl~.c.t>~tJ: . 

. ." ., •• ,_.'. l' • 1",; • .\ " 

lieve is desirable, because we' are 'not 
making any use' of.the propaganda de: 
vice in Germany. Many. people.:,are' 
saying that 'we.ha,Y~~h;1;;Ql.\.\!::ha.!!g~fi?{;ii:·, 
pIe who are !l;Ccustorried and'a~dkt~d:tQ, 
the propaganqa d~:vl~I!!, ·WhY'~.do, •. w.~ 
not use it·to:pulJlP.d~mq{:Fa,r;¥i};n.~(),,;:t~~J!i,> 
minds?, .,We ,q~y'E;rr~~pO~~~r~~j~.~~~~;~j~r· 
that deV1~e. W e ~{Il1~';~9?n!l.~~,~m~.',q.ert;.i~: 
mans agamst· prop~a,p.~a::;i,W:y;:w.a,!Witp,~;' 
develop in the Germ~rr.)liin~·.:a':~a:lIo~~~;.·, 
ness aga~,s,t.'Words):'isW.Jii(:f~om\:BerHn;~.; 
and if we: '.use':!'the~·propag~iid,a\~d¥vRe:f 
to· sell. Jefferso~ian :,peiri'Ocracy:*,or·;iany'i' 
other 'kind':;o(:dei£ocf:'ci~y~~c-;;rt~iI;IY.~Ht~·. 
can be utilized byotJiers<.aftc;!rj}.V,~~!wftn~:; 
draw from Germanyiq;~pset~~rn:b~ta~¥,; 
completely;' ""':'''',:;;,~.·.H.'x,.:..;.~·i$~t1:~(~~~ 

There is no ,merit, in the~ cOI,ltention 
that the, United State~:Arniy~oi::Am~~J":" 
can Military ·GOvernmentH,.offiGia,lsi:;QI 
anybody else from outsidei:WGermany" 
can create a"n6nwarlike state iriplace 
of the old warlike Germany by any de
vice such as the destruction of :steel 
plants or nif~bg~ri' planfs":or~bYsinkiiig': 
ships. We ·can remove;·a.nd·":we,:ate 
removing, those industdes·..·and, those 
plan ts wliiiliare':no(~eq#fI'eO. 41'~;~~ire:' 
time GermarieConomy;"'olrf}~tl1e . L '. 

these actions no assufance~wlifit 
th~ .accompli~hm~n('6f,\citif:;$~_-c. r.-" . 

pose in Germany,' 'whitll'is', to 'create' . 

ili,,,.a·p:;~,~i~~!~!. 

.' It has obviously 'b~K;iliy;;r~t~~tf8~~iGr: 

oresent the Doint· of vie:W::that~'o6i!,1)'8~t1: 
.. -. ',,;-.. j;' .r~~f~'i:~' ~ :~~~;~.f(";i~t:~~;>i:~~·i};';i:~~J~~ . 

~-., ..•~ ,:...~.: 

.'y.:.~ . 
/.1:"';:':.. WHAT Is OUR PURPOSE IN GERMANY? 

~\iig~dsi;c.e\he issuance of Joint 

' Chiefs of Staff's'· Directive 1067 in the 

s~tl~g.of: 1941" ;this is true despite the 

ne.Yi·directiye' which the United States 


. G9vernme.n t issued to General Clay on 

J4'i~n's,; 1947. No official has been 

more intimately. involved with this di

. rectlve than I have. It does not con-

tam'an. idea".a sentence, or a single 

phrase' that I have not examined from 

four directions. You ca~ understand, 

tlie.n, my t;:9nsternation when I read in 

thehei'dlin.es on July 16, "New Policy 

for;,Ger.many. Potsdam is Scrapped." 

Arid; tlie. two~column story pretty WeD 


; supported th~ headline. 
.\ ~the ·;truth';slmply and concisely is 
: thiS/~'hbis is the first complete directive 

. c thit;:~~,~g9n~, to our Commander in. 
.. ,ny,siiice we gave 1067 to Eisen

hower in i945. But it is not the first 
dir:!i,(ive that ,has' gone to Germany 
sfuce ]945. Never a day goes by that 
some . instruction " i.s not dispatched to 
Cla:y~~:~nd ~eriaihlyevery month he re
ceives, at, least one order that contains 

. a '!liwficant':change in emphasis or 
mailj-Ier; of implementation. However, 
in ·.rio'ne of our instructions to Clay have 
lYe'. abandoned our original purpose 

brought up 	 to date our basic German 
directive. We have incorporated in it 
changes in 	 emphasis and implementa
tion that have been issued and widely 
publicized in the meantime. We have 
altered the method of expression from 
a negative form to a positive one. But 
iIi. essence our policy and purpose is the 
same as it has always been. 

This new directive is a new statement 
of policy, but it is not a sta.tement of 
new policy. The work that the Ameri~ 
can Military Government has been 
doing since V-E Day in pursuance of 
1067 has been a,lmost exclusively con
cerned with laying the foundation for 
democracy in Germany. The new di

'rective merely provides for carrying' 
this work along. 

If, as a result of our winning of the 
war and our occupation of Germany, we 
can establish in the center of Europe a 
peaceful, democratic Germany, we shall 
have accomplished our purpose both in 
figb ting the European war and in oc
cupying Germany. If we do not do 
that, we shall have accompiished in Ger~. 

.. many very little of any lasting effect. 
toward Germany, abrogated the Pots

We shall have no more assurance thatdam: agreement unilaterally, or made a future Germany will. not again be
Germany the forty·ninth state of the troublesome than we had after World 
Amer.i.can l!nion. We have simply War I. 

,iJh~:ii Hilldring is A~sistant Secretary of State, Washington, D. C. From 1917 to 
1946 'he was a Regular Army officer, being retired in the grade of Major General, Dur

, ing World Weir Ii he served as Assistant Chief of Staff of the Army under General Mar
shaiit4s9dmmo.nding General of the 84th Infantry Division, and from 1943 to 1946 as
Diril~o;ofqvil Affairs in the War Department, in which assignment he organized and 
controlled militwy' government in all theaters of operations"

.' ,~f:~!~)~:;~''::':''~~''\~: .: :" . ' . 
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made every transfer of gold subject to its approval. In 1939. the Ministry of Economy 

upgraded the former Supervisory Authority to the «Reich Office for Precious Metals», In 

wartime it was responsible for «an especially economical use of expensive raw materials 
31 

dependent on foreign exchange» and for the supervision of the gold and silver refineries, 

. Gold transactions were also undertaken by private fums. In this respect. the German Gold and 

Silver Refmery [Deutsche Gold- und Silberscheidenanstalt Degussa]. should be mentioned first 

of all. as well as the Deutsche Bank, the Dresdner Bank and the Bankhaus Sponholz & Co. 

There is little knowledge at present about the gold dealings of these companies. Apart from 

certain comments in the investigations by the Allied occupation authorities which were carried 
J3 

out immediately after the war, no further details have become available. 

In the middle of 1942, the Reich Office for Precious Metals also took over management of 

industrial diamonds and the means of payment necessary for their import. Although this subject 

is outside the scope of this interim report, the acquisition of industrial diamonds sheds light on 

the overlapping jurisdictions which was typical of the Third Reich. The Office of tlie 

Plenipotentiary of the Four-Year Plan (Hermann Goring), the Trading company for Raw 

Materials (Roges), and the Reich Ministry of Armaments and War Production (Albert Speer) 

bought diamonds on the black market, namely in France and in Switzerland. Neither the Reich •. 

Office for Precious Metals nor the Reichsbank had specific knowledge of these transactions. 
i 

The examples show that an analysis of gold transactions in the Nazi state should not be limite(i 

to the Reichsbank alone. The polycratic structure of the Third Reich is reflecte'd especially in 

the gold trade. The complexity of the facts must be taken into account. resulting in distinctions 

in conceptual terms between the various forms of using gold. 

1.2 Terminology and Presentation 

The literature often distinguishes between «monetary» and «non-monetary» gold. The former 

was at the disposal of central banks. It served as a national currency reserve and was an 

integral part of monetary systerm based on a gold or a gold-foreign exchange standard. The 

term «non-monetary» relates to a less differentiated residual category in which all other gold, 

obtained or traded from private persons or companies, is subsumed. The distinction also 

formed the basis after the war for the restitution efforts of the Tripartite Commission for the 

Restitution ofMonetary Gold (TGC). 

Focusing on the central banks demonstrates that the entire problem of restitution, raised by the 

Third Reich's economic system of looting and plundering. has been primarily defined by states 

J1 
)) From the Reich Office to dealers and smelters. 20 July 1939; BAB R 8 X/253. 

OMOUS 1983; OMOUS 1986. Bom of the commercial banks. as well as Degussa. have in the meantime initiated 
research projects in which gold tranSaCtions will also be examined. See first meeting of the working group of the 
«Oesellschaft fiIr Untemehmensgeschichte.. on the role of enterprises and industrialists in national socialism, Munich, 
6-7 February 1998. 
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Security was informed by an American news agency report in April 1944 that SS-Reichsfuhrer 

Heinrich Hinunler had deposited assets of about $2 million in South American accounts and 
36 

invested another 5640.000 in life insurance policies. The accuracy, the origin of the alleged 

assets, and the way in which they reached South America is still being questioned. More 

detailed remarks at the end of this section indicate the complexity of the subject ( l.2.2). 

4. Gold from currency reserves of central banks. Already before the war, the Third Reich was 

able to appropriate gold reserves of other states through its territorial expansion. During [he 

Blitzkrieg in the spring and surruner of 1940, substantial gold holdings came under the contro I 

of the national socialist state. In the years of occupation by the German Wehrmacht which 

followed. gold continued to flow from the monetary reserves of the European central banks to 

the Reichsbank. 
, 	 31 ' 

The last three categories (2, 3, 4) indicated here are globally referred to as «looted gold». , 

Apart from these, a category of non-looted gold must be defined: 

5. Gold from holdings which came into the possession of the Reichsbank before 1933 or which 

were acquired through regular transactions before the outbreak ofwar. 

1.2.2 The Question of Victim Gold 

The looting of gold and other private valuables has up to now been dealt with primarily frorp 

the perspective of the persecution of Jews and other minorities subjected to discrirninatioh 

within the framework of the Nazi racial policy.38 With the use of the term «victim gold», the 

idea is first of all to replace the too narrow designation of «gold from the deceased» and thus 

to encompass the totality of (persecutee-origin) looted gold. The primary question to be 
39 

clarified is the channels through which the victim gold was collected and disposed of. 

To this day, there is no comprehensive study about the Third Reich's looting and its 

consequences on all segments of the population in German-occupied areas. Neither has the 
40 

plundering of Jewish victims been sufficiently researched. On the other hand, there are many 
, '41 	 ' 

monographic studies for individual countries. 

16 
Copy of a confidential special report by the U.S. news agency Exchange Telegraph relating to Cierman assets abroad, 27 

)7 	 April 1944. BAB R S8I3490, 
The Commission is \Ising the term «looted gold,. to denote a historica.l fact. At the present time, it is not commenting on 
the q\lestion of the juridica.l (i1)legality of the Cierman Reichsbank's appropriation of gold from central banks (category 

:II 	 4). 
Arndt 1966; Hilberg 1990, p. 97ff.• 2Slff.: vol. 2. p. 493ff., IOI3ff. 

39 
~ The iss\le of victim gold shipped to Switzerland (<<Melmer-Gold») wiD be dealt with in pan I.S of this Chapter. 

The standard work by Hilberg is the closest to fulfilling the reqlliremeDts of a global pn:scnlation: Hilberg 1990. 
41 

Sec for instance: for the Third Reich with respect to cAryaniz.ation» Bajohr 1997; Barkai 1988; Hayes 1994; for the 
'policies of OCCIIpation and extermination in' Poland Madajczylt 1988; PollI 1993; Sandktihler 1996; for «.Jewish policy» 
in France, Matt4!oli Report 1997; Poznanski 1997; Klarsfeld 1989; for Italy. Steinberg 1992; for Eastern Europe. 
Manoschek 1993; forA\lstria. Safrian 1993. 

CHAPTER I 

http:policy.38


Independent Commission of Experts 25 	 Interim Report G,)ld 

"He had a book. and I had a book. and we each signed the other's in receipt. Then We left 
them lying there in a little carton, 1pere they lay until mOre teeth were assembled. whereupon 
we sent them by courier to Berlin.» 

Other valuables were also taken from the T4 victims using the same methods as in the 

extermination camps of the East. A later court judgment stated that: 

{(Ultimately. it was the central economic department that was responsible for registering money 

and valuables that T4 couriers brought to Berlin. and in at last one instance. that the defendant 

himself brought to Berlin from extermination camps in the East. The defendant stated the value 

of this «booty» was' approximately 180,000 Reichsmarks in 1942 and consisted mostly of 

dental gold, but also included coins and jewelry. He therefore brought objects to the Criminal 

Technical Institute where the dental gold was resmelted and subsequently sold to 
48 

Degussa .. ,» 

It is not known whether dental gold from the T4 operation ended up in the possession of the 

ReiChsbank. 
49 

lnunediately after the German invasion of the Soviet Union in 1941, mobile killing u~ts 

conducted mass executions. Thereupon, ghettos were created where Jews selected for work 

and later for elimination were brought. These ghettos were later «cleaned up», and the persons. 

who had been thrown together in them were either murdered at once or deported elsewhere. 

From the start of the German occupation until 1942, Jewish communities as well as otheJ

groups of the local population became victims of extortion. Extremely high contributions, 

usually calculated in precious metals, were demanded by the German administration. The 

confiscation of Jewish property was the task of military economic offices in the areas under 

, military administration, and under civil offices. i.e .• the regional commissars. in the so-called 

Reich Commissariats of the Eastern Territories (hereafter Ostland) and the Ukraine, In any 

event, the security police seized the most valuable objects. Whether they were successful in 

doing so depended on local power arrangements 

The victim gold was shipped to Berlin in the form of jewelry. such as rings or watches, gold 

coins, and also in the form of dental gold. The civil administration kept accounts with a 

.t7 
Hessisches Hauptstaatsarclliv Wiesbaden (Hessian Main State Archives). 461132061n: frankfurt state COlIn against 

Wahlmann. Gorgass. Huber 4a Kls 7147 (4a Js 3/46). protocol of the public session of the 4th Criminal Division. 3 
March 1947. p. 32 (testimony of the defendantlngeborg Seidel). '.. 
Frankfurt state cou.n. judgement and sentence Hans-Joachim Bec:ker and Friedrich Raben Lorent. Ks 1169 (GStA). 27 
May 1970. p.IIS. Other trials containing information about looting of victims and the resmelting of gold crowns into 
gold bars are: State Attorney Dilsseldorf. trial of Albert Widmann.. 8 Ks 1/61 (81s 72121.59). Interrogation Widmann 15 
January 1960. p. S as well as State Attorney Stuttgart, trial of Albert Widmann.. Ks 19/62 (19 Js 328160). testimony of 
the wimess Klara MartmUUer in the T4 Economic Department in Berlin (Freiburg. 17 February 1966. StA Frankfun Js 
7163 and Js 1.5163 GStA). These two documents. as well as those cited in note 47. are found in the Central Office of the 

49 	 State Justice Administrations [Zentrale Stelle dcr Landesjustizverwaltungen in Ludwigsburgj. 
For material about the conditions in theSaviet Union. we thank Christoph Dieckmann. Frankfurt am Main. and 
Christian Gerlach. Berlin. 
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56
gold and currencies valued at about 32.000 Rubles to the Reich Main Accounting Office. :md 

an additional shipment of 12 hundredweights of silver direct to the SS Central Budget :md 
57

Facilities Office

Poland was occupied by Germany and by the Soviet Union at the beginning of World War II. 

and subdivided into several sections as early as 1939. In the north annexed by Germany, the 

Danzig-West Prussia District was created: and in the west. the Posen Administrative District. 

latter named Wartheland (or Warthegau) District was constituted. The Upper Silesian 

industrial region almost up to Cracow. encompassing also the city of Oswiecirn (Auschwitz) as 

well, was incorporated into the Silesia District and divided at the beginning of 1941. into 

Upper and Lower Silesia. The remaining regions formed the so-called General Government 

with the districts of Cracow. Radom, Warsaw, and Lublin. From August 1941. to these was 

added the District of Galicia with the area around the city of Lvov which had been occupied by 

the Soviet Union in 1939. 

In these areas, a comprehensive system of camps was built up (work camps, transit camp's, 

concentration camps, and after December 1941, extermination camps). Here a distinction must 

be made between killing centers like Chelmno in the Warthegau, the !=amps of the so-caDed 

Operation Reinhardt - the name given to the program begun in early-1942 for the deportation •. 

and the killing of Polish Jews from the General Government,58 and the largest extermination 

camp, Auschwitz-Birkenau, which lay in the so-called annexed areas and thus. belonged 
59

directly to the Reich. ' 

In the annexed areas, precious metals belonging to both Jews and non-Jews was also 

confiscated by the Main Trusteeship Office East [Haupttreuhandstelle Ost] and the Trusteeship 
60

Office for the General Government. These offices reported to the Four-Year Plan Office, 

namely Hermann Goring. Only in 1944 were they directed to ship the objects they had 

sequestered to the Reichsbank. The Lodz ghetto was an exception since the local municipal 

administration was responsible. Operation Reinhardt came under the General Government. 

Here such deportation, killing and plundering operations took place as those which were 

applied in the occupied areas of the Soviet Union. As a result, conflicts ensued between Reich 

Leader of the SS and Police Heinrich Himmler and General Governor Hans Frank, with the 
61

latter emerging victorious in autumn 1942. 

!J6 
51 According to the exchange rate in vigor at the time. I Reichsmarlt '" 1 0 Rubles. 

Telegram from von dem Bach-Zelewski 10 Himmler. 29 December 1941. Public Records Office. HW 16132. 
58 
59 See Kogonetal. 1989.p.l46ff. 
/iO Ibid.• p. 194ff.; as well as GutmanlBerenbaum 1994. 

See the order on the safeguarding of the assets of the former Polisb state dated 1.5 1anuary 1940. and the order on the 
handling of assets of the members of the fonner Polish state of 17 September 1940. prinled in the official lis! of the 
General Govemmenll940. 

61 
Hilberg 1990. p. IOI3ff. 
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also began. in November 1942. to deliver dental gold extracted from those who had been 

murdered. 

This gold was for the most part smelted down and processed into bars of a type designated 

«various». In this connection, it should moreover be noted that within the deployment area of 

Operation Reinhardt in the General Government. the process of melting down was carried out 

prior to dispatch to Berlin, whereas for Auschwitz-Birkenau. such a procedure is not known to 
69 

have taken place. 

The precious metals ,carrying the designation of «Me\mer». in the records of the Reichsbank. 

did not, however, originate solely in Operation Reinhardt. Considerable amounts of gold 

came, on the contrary, from the Auschwitz-Birkenau extermination camp. These shipments 

were after all so voluminous that Auschwitz was exempted from a new regulation on the 

disposal of victim gold that, according to a declaration made by the head of Amtsgruppe D of 

the WVHA, Willi Burger. was introduced around the end of 1943. According to this new 

regulation, the WVHA ordered that in the future, valuables and dental gold were no longer to 

be shipped directly to the Office A-II headed by SS Captain [SS-Hauptstunnftihrer] Melmer, 

but rather to the Concentration Camp Administration (Office D). which would deliver them to 

Melmer. Auschwitz, on the other hand, continued making its shipments directly to Melmer. 

To summarize. the disposal of looted gold had several routes: from the T4 killing centers in the 
•

form of already melted down gold to Degussa; from the Soviet Union direct to the Reichsbank 

and to the Pawn Shop; from military authorities in all the areas occupied by. Germany, as 

booty, via the Reich Main Accounting Office to the Reichsbai:Uc; as already purified precious 

metal from Lublin to the WVHA and on to the Reichsbank; as unrefmed precious met~ from 

Auschwitz-Birkenau to the WVHA. It must be noted that we know very little about the 

security police. In addition, the above-mentioned September 1942 order issued by the Ministry 

for the Eastern Territories is a strong indication that looted gold could also bypass the 

Reichsbank. For a long time, the paths taken by victim gold, as well as the marmers in which it 

was disposed, have only' been very partially researched. Due to the absence of sources, the 

elucidation of these points is to a certain extent doomed to f~lure. 

*** 

for the next five years. For this reason. he wanted to ship this gold to the Reichsbank in the future in return for 
cu:knowledgment from the latte.r. Frank. to Himmler, 8 October 1942, BAB N5 1913929. 
That the practice of melting down was carried out in Poland is coo.finned by the comparison of two documents, i.e .. by 
the concluding report of the Lublin 55 and Police Lnder 0010 Globocni.k on the economic aspect of Operation 
Rl!irrhardr dated 5 January 1944. as well as the concluding report of the Galicia District SS and Police Leader Friedrich 
Kawnann on the local «solution to the Jewish question,. dated 30 June 1943. Aa:ording to these documents, Katzmann 
shipped scrap gold, earrings, dental gold etc. to Globocni.k·s ..special HeadquarterS,.. while the latter's statement of 
cu:counts showed only gold and silver bars. See Jewish Historical Institute Warsaw 1961. p. 42lf. (Globocnik): Trial of 
High War Criminals, Vol. 37. p. 402f. (Nuremberg Document Nr. L-(05) (Katzmann). 
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with the neutrals by.these countries. The net proceeds of liquidation or disposition shall be made available 
to the Inter·Allied Reparation Agency for distribution on reparation account. 

D. In applying the provisions of paragraph A above, assets which were the property of a country 
which is a memher .of the United Nations or its nationals who were not nationals of Germany at the time 
of the occupation or annexation of this country by Germany, or of its entry into war, shall not ·be charged 
to its reparation account. It is understood that this provision in no way prejudges any questions which 
may arise as regards assets which were not the property of a national of the country concerned at the 
time of the latter's occupation or annexation hy Germany or of its entry into war. 

E. The German enemy assets to he charged against reparation shares shall include assets which are 
in reality German enemy assets, despite the fact that the nominal owner of sueh assets is not a German enemy. 

Each Signatory Govcrnment shall enaCt legislation or other appropriate steps, if it has not already done 
so, to render null and void all transfers made, after the oceupation of its territory or its entry into war, 
lor the fraudulent purpose of cloaking German enemy interests, and thus saving them harmless frolii the 
effect of control measures regarding German enemy interests. 

F. The Assembly of the Inter-Allied Reparation Agency shall set up a Committee of Experts in matters 
of enemy property custodianship in order to overcome practieal difficulties of law and interpretation which 
may ariSe. The Committee should iJ;l particular guard against schemes which might result in effecting 
fictitious or other transaetions designed to favour enemy interests, or to reduee. improperly the amount 
of assets which might be allocated to reparation. 

ART-ICLE 7 

Captured supplies 

Thc value of supplics and other materials susceptihle of civilian use captured from the German Armed 
Forces in areas outside Germany and delivered to· Signatory Governments shall bc charged against their 
reparation shares in so far as such supplie~. and materials have not been or are not in the future either 
paid for or delivercd under arrangements precluding any charge. It is recognised that transfers of such 
supplies and material by the United Kingdom and United States Governments to other Governments are 
agreed to be subjcct to such final approval by the legislature of the United Kingdom or thc United States 

of America as may be required. 

\Ail~;~ti~~~of a Reparation Share to' Non-rep~triabie-:Vi;;"ii-;nY-orGirir(a11' Action' 

In recognition of the fact that large numbers of persons have suffered heavily at the hands of the Nazis 
and now stand in dire need of aid to promote their rehabilitation but will be unable to claim the assistance 
of any. Government receiving reparation from Germany, the Governments of the Unitcd States of America, 
France. the United Kingdom, Czechoslovakia and Yugoslavia, in consultation with the Inter-Governmental 
Committee on Refugees, shall as soon as possible work out in common agreement a plan on the following 
gcneral lines: 

, A ~s.hire of reparation consisting of all the non-monetary gold found hy the Allied Armed Forces 
in Germany and in addition a sum not exceeding 25 million dollars shall be allocated for the rchabilitation 
and resettlement 'of non-repatriable victims of German action. . 
",-,--~-- . (J 	 . 

_.B., ,The sum of 25 million dollars ·shall he met hom a portion of the proceeds 01 German assets in 
neutral countries which are available for reparation. 

C. Governments of neutral countries shall be requested to m"ake a~ailable for this purpose (in addition 
to the sum of 25 million dollars) assets in such countries of victims of Nazi action who have since died 
and left no heirs_ 

D. The persons eligible for aid under the plan in ·question shall be restricted tof true'-yICtf';~1of Nazi 
persecution and to their immediate families and dependants, in the following classes: 

(i) 	 Refugees fr~m Nazi Germany or Austria who require aid and cannot be returned to their countries 
within a reasonable time because of prevailing conditions; 

(ij) 	 German and Austrian nationals now resident in Germimy or Austria in exceptional cases in which 
it is rea~onable on grounds 01 humanity to assist such· persons to emigrate ancl providing they 
emigrate to other countries 'within a reasonable period; 

(iii) 	 Nationals of countries formerly occupied by the Germans who cannot he repatriated or are not in 
a position to be· repatriated within a reasonable time. In order to concentrate aid on the most needv 
and deserving refugees and to excl~de persons whose loyalty to the United Nations is or was doubtfui, 

:,ai(hllallhe"rest!3c.teJ' t6 nationals- of former'na tioiuils',of:'previQl:iilly::occupied-~colintTieswlto,were 
v!c,!j;:;:;;;-;f, Na~~; concentratiOii' cilmp's or' of'concentrati~n samps, est~blished:hy'reginles::undei· NardI 
i~fluencti;"j),iit:::n~t-includiiig",peiso~~''\Vho have been 'confiried-only:in-p~fsoner8~ of'war~tiiiip8_' ·'0 



E. The sums made available under paragraphs A and B above shall be administered by the Inter
Governmental Committee on Refugees or by a United Nations Agency to which appropriate functions of 
the Inter-Governmental Committee may in the future be transferred_ The sums made available under 
paragraph C above shall be administered lor the general purposes r,elerred to in this article under a 
programme of administration to be fo~mulated by the five Governments named above. 

F. The non-monetary gold found in Germany shall be placed at the disposal of the Inter-Governmental 
Committee on Refugees as soon as a plan has been worked out as provided above. 

G. The Inter-Governmental Committee on Refugees shall have power to carry out the purposes-,of 
the fund through appropriate public and private field organisations. 

H.' The lund shall be used, not for the compensation 01 individual victims, but to further the rehabilitation 
or resettlement of persons in the eligible classes. 

I. Nothing in this article shall be considered to prejudice the claims which individual refugees may 
have against a luture German Government, except to the amount of the benefits' that such relugees may 
have received from the sources referred to in paragraphs A and C above. 

PART H 

Inter-Allied Reparation Agency 

ARTICLE 1 

Establishment of the Agency 

The Governments Signatory to the present Agreement hereby establish an Inter-Allied Reparation Agency' 
(hereinafterreferr(ld to as "The Agency"). Each Government shall appoint a Delegate to the Agency and 
shall also be entitled to appoint an Alternate who, in, the absence of the Delegate, shall be entitled tf' 
exercise all the functions and rights of the Delegate. 

ARTICLE 2 

Fltrlctions of the Agency 

A. The Agency shall ,allocate German reparation among the Signatory Governments in accordance, with 
the provisions of this Agreement and of any other agreements from time to ,tiine in force among the 
Signatory Governments. For this purpose, the Agency shall be the medium through which the Signatory 
Governments receive information concerning, and express their wishes in regard to. items available as 
reparation. 

B. The Age~cy shall deal with all questions relating to the restitution to a Signatory Government of 
property situated in one of the Western Zones of Germany which may 'be referred to it 'by the Commander 
of that Zone (acting on behalf' of his Government) in agreement, with the claimant Signatory Government 
or Governments, without prejudice, however. to the settlement of such questions by the Signatory Governments 
concerned either by' agreement or arbitration. " , 

ARTICLE 3 

Internal Organization of the Agency 

A. The organs, of the Agency, shall be the Assembly and the, Secretariat. 

B. The Assembly shall consist of the Delegates -and shall be presided over by the President of the 
Agency. The President of the Agency shall be the Delegate of the Government of France. , 

C. The Secretariat shall be under the direction of a Secretary·General, assisted by two Deputy Secr~tarieB 
General. The Secretary.General' and the two Deputy Secretaries General shall be appointed by the 
Governments of France, the United States of America and the United Kingdom. The Secretariat shall he 
international in character: It shall act for the Agency and not for the individual Signatory Governments. 

ARTICLE <I 

Functions of the Secretariat 

The Secretariat shall have the following functions: 

A. To prepare and submit to the Assembly programmes for the' allocation of German reparation; 

B. To maintain detailed accounts of assets available for, and of assets distributed as, German reparation; 

C. To prepare and submit to the Assembly .the budget of the Agency; 

D. To perform such other administrative functions as may be required. 

ARTICLE 5 

Functions of the Assembly 

Subject to the provisions 01 Articles 4 and 7 01 Part n of this Agreement. the Assembly shall allocate 
German reparation among the Signatory Governments in conformity with the provisions ol'tbis Agreement 



Committee on Refugees as soon as a plan has been worked out as provided above. 

G. The Inter-Governmental Committee on Refugees shall have power to carry out the purposes of 
the fund thr~ugh appropriate public and private field organisations. 

H. The fund shall be used, not for the compensation of individual victims, but to further the rehabilitation 
or resettlement of persons in the eligible classes.' . 

I~ Nothing in this article shall be considered to prejudice the claims which individual', rdugees may 
have against a future German Government, except to the amount of the benefits ,that such refugees may 
have received from the sources referred to in paragraphs A amI C above. 

PAHT II 

Inter-Allied Reparation Agency 

ARTICLE 1 

Establishment of the Agency 

The Governments Signatory to the present Agreement hereby establish an Inter·Allied Reparation Agency 
(hereinafter referred to as "The Agency"). Each 'Government shall appoint a Delegate to the Agency and 
shall al80 be entitled to appoint an Alternate who; in, the absence of the Delegate, shall be entitled to 
exercise all the functions and rights of the Delegate. 

ARTICLE 2 

Functions of the Agency 

A. The Agency shall allocate German reparation among the Signatory Governments i~ accordance,with 
the provisions of this Agreement and of any other agreements from time to time in force among the 
Signatory Governments. For this purpose, the Agency shall be the medium through which the Signatory 
~overnments receive information concerning, and express their wishes in regard to, items available as 

reparation. 

B. The Agency shall deal with all questions relating to the restitution to a Signatory Government of 
property situated in one of ,the Western Zones of Germany which may 'be referred to it by the Commander 
of that Zone (acting on behalf of his Government) in agreement with the claimant Signatory Government 
or Governments, without prejudice, however, to the settlement of such questions by the Signatory Governments 

concerned either by' agreement or arbitration. 

ARTICLE 3 

Internal Organization of the Agency 

A. The organs ,of the Agency shall be the Assembly' and the Secreta~iat. 

B. The Assembly shall consist of the Delegates and shall he presided over by the President of the 
Agency. The President of the Agency shall be the .Delegate of the Government of France. 

C. The Secretariat shall be under the direction of a Secretary-General, assisted by two Deputy Secretaries 
General. The Secretary·Genera( and the two Deputy Secretaries 'General sh~1l be appointed by the 
Governments of France, the ,United States of America and the United Kingdom: The Secretariat shall be 
international in character. It Rhall act for the Agency and not for the individual Signatory Governments. 

ARTfCLE 4 

Functions of the Secretariat 

The Secretariat shall have the following functions:, 

A. To prepare and submit to the Assembly programmes for the allocation of German reparation; 

B. To maintain detailed accounts of assets available for, ami of assets distributed as, German reparation; 

C. To prepare and submit to the Assembly the budget of the Agency; 


'D. To perform such other administrative functions as may he required. 


ARTICLE 5 

Functions of the Assembly 

Subject to the provisions of Articles 4, and 7 of Part II of this Agreement, the Assembly shall allocate 
German reparation among the Signatory Governments in conformity with the provisions of this Agreement 



·3n(1 01 any other agreements frou!" timc to· time in force among the Signatory Governments. It shall also 
al)prove the budget of the Agency. and shall perform su(',h other functions aR are cOllsistent with the 
provisions of this Agreement. 

ARTICLE (, 

Voting in the Assembly 

Except as otherwise provided in this Agreement, each Delegate shall have one· vote. Decisions in the 
Assembly shall be taken by a majority of the votes cast. 

ARTICLE 7 

Appeal from Decisi01ls of the Assembly 

A: When the Assembly has not agreed to a claim presented by a Delegate tbat. an item should be 
allocated to his Government, the Assembly shall, at the request of that Delegate and within the time 
limit prescribed by the Assembly, refer the question to· arbitration. Such reference shall suspend the effect 
of the decision of the Assembly ·on that item. 

B. The Delegates of the Governments claiming an item referred to arbitration under paragraph A 
above shall selcct an Arbitrator from among the other Delegates. If agreemcnt cannot be reached upon 
the selection of an Arbitrator, the United St,ltes Delegate shall either act as Arbitrator or appoint as 
Arbitrator another Delegate from among the Delegates whose Governments are not claiming the item. If 
the United States Government is one of the claimant Governments, the President of the Agency shall 
appoint as Arbitrator a Delegate whose Government is not a elaimant Government. 

ARTICLE II 

Powers of the Arbitrator 

When the question of the allocation of any item is referred to arbitration under Article 7 of Part II 
of this Agreement, the Arbitrator shall have authority to make final allocation of the item among the 
claimant Governments. The Arbitrator may, at his discretion, refer the item to the Seeretariat for further 
study. He may also, at his discretion, require the Secretariat .to resubmit the item to the Assemhly. 

ARTICLE 9 

Expenses 

A •. The salaries and expenses of the Delegates and of their sta[s shall be paid by their own Governments. 

B.. The common expenses of the Agency shall he met from the funds of the Agency. For the fi~st 

two year~ from the date of the establishment of the Agency, these funds shall be contributed in proportion 
to the percentage share~ 01· the Signatory Governments in Category B and thereafter in proportion to their 
percentage shares in Category A. 

C. Each Signatory Government shall contribute its share in the budget of the Agency for each budge.tary 
period (as determined hy the Assembly) at the beginning of that period; provided that each Goverment 
shall, when this Agreement is signed on its behalf, contribute a Bum equivalent to not less than its 
Category B percentage share of £ 50,000 and shall, withi~ three months thereafter; contribute 'the balance 
of its share in the hudget of the Agency for the budgetary period in which this· Agreement is signed on, 
its behalf. . 

D.. All contrihutions by the Signatory Governments shall bc made in Bel/l:ian francs or such other 
currency or cnrrcncies as the ·Agency may require. 

ARTICLE ]0 

Voting on the Budget 

In considering 'the budget of the Agency for any budgetary period, the vote of cach Delegate in the 
Assembly shall be proportional to the share of the Imdget for that period payahle by his Government. 

ARTICLE 11 

OffiCial wnguages 

The official languages of the Agency shall he English and French. 

ARTICLE 12 

Offices of the Agency 

The seat of the Agency shall he in Brussels. The Ageney. shall maintain liaison· offices in such other 
places as the Assembly, after obtaining the necessary consents, may decide. 



Any Sij.(natorY Government, other than a Government which is responsible for thc control of a part 
of German, territory, may withdraw from the Agency after written notice to the Secretariat. 

ARTICLE 14 

Amendments and Termination 

This Part II of the Agreement can be, amended or the Agency terminated by a decision in the Assembly 
of tbe majority of the Delegates voting, provided that the Delega'tes forming the majority represent 
Governments whose shares constitute collectively not less than 80 per cent. of 'the aggregate of the 

perc~ntage shares in Category A. 
ARTICI,E 15 

Legal Capacity. Immunities and Privileges 

The Agency shall enjoy in the territory of each Signatory Government such legal capacity and such 
privileges, immunities and facilities, as may be necessary for the exercise of its functions and the fulfilment 
of its purpose. The representatives of the Signatory Governments and the officials of the Agency shall 
enjoy snch privileges and irnmllnities as are necessary for the independent exercise of their functions in 

connection with the ,Agency. 

PART III, 

'kR~~tjig!ion"R:f-MoI;letar:Y-oGold 
Single Article 

A. All the monetary gold found in Germany by the Allied Forces and that referred to in paragraph G 
below (including gold coins, except those 01 numismatic or historical value, which shall be restored directly 
if identifiable) shall be pooled for distribution as restitution among the countries participating in the pool 

'in proportion to their respective losses of gold through looting or by wrongful removal to Germany. 

B. Without prejudice to claims by way of reparation for unrestored gold, the portion of monetary gold 
thus accruing to each country participating in,the pool shall be accepted by that country in full satisfaction 

of al! claims against Germany for restitution of monetary gold. ' 

C. A proportional share of the gold shall be allocated to eal)h country concerned which adheres to 
this arrangement for the restitution of monetary gold and which can establish that a definite amount of 
monetary gold belonging to it was looted by Germany or, at any time after March 12 th, 1938, was 

wrongfully removed into German territory. 
D. The question of the eventual participation of countries not represented at the Conference (other 

than Germany bllt including Austria and Italy) in the above·mentioned distribution shall be reserved, and 
the equivalent 01 the total shares which these countries would receive, if they were eventually admitted 
to participate, shall he set aside to be disposed of at a later date in such manner as may be decided by 

the Allied Governments concerned. 
£. The various countries participating in the pool shall supply to the Governments 01 the United States 

of America, France and the United Kingdom, as the occupying Powers concerned, detailed and verifiable 

data regarding the gold losses sufTered through looting. by; or removal to, Germany. 

F. The Governments of the United States of America, france and the United Kingdom shall take 
appropriate steps within the Zones of Germany occupied by them respectively to implement distribution 

in accordance with the foregoing provisions. 
G. Any monetary gold which may he recovered from a tbird country to which it was translered from 

Germany shall be distributed in accordance with this arrangement for the restitution 01 monetary, gold. 

PART IV 

Entry into Force and Signature 
ARTICLE 1 

Entry into Force 

This Agreement shall be open for signature on behalf of any Government represented at the Paris 
Conference on Reparation. As soon as it has been signed on behalf of Governments collectively entitled 
to not less than 80 p. 100 of the aggregate of shares in Category A of German rcparation, it. shall come 
into force among such Signatory Governments. The Agreement shall thereafter be in force among such 

, Governments and those Gover~ments on whose behalf it is subsequently signed. 

ARTICLE 2 

Signature 

The signature of each contracting Government shall be deemed to mean that the effect 01 the present 
Agreement extends to the colonies and overseas territories of such Government, and to territories under 

its protection or sU7.erainty or over which it at present exercises a mandate. 
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1. 	 Resolution on the subject of Restitution. 

The Albanian, Belgian, Czechoslovak, Danish, French; Greek, Indian, Luxembourg, Netherlands and 
,Yugoslav' Delegates agree to accept as the basis of a restitution policy the following principles: 

(a) 	The question of the restitution of property removed by the Germans' from ,the Allied countries 
must be examined in all cases in the light 01 the United Nations Declaration of 5th January, 1943.' 

(b) 	In general,' restitutions should be confined to identifiable goods which (i) existed at the time of 
the occupation of the country concerned, and were removed with or without payment; (ii) were 
produced during the occupation and obtained by an act of force. 

(c) 	 In cases where articles removed by the enemy cannot be identified, the claim for replacement 
should he part of the general reparation claim of the country concerned. 

(d) 	As an exception to the above principles, objects (including hooks, manuscripts, and documents) of 
an artistic, bistorical, scientific (excluding equipment of an industrial character), educational or 
religious character which have been looted by the enemy occupying Power shall; so far as possible, 
be replaced by equivalent ohjects if they are not restored. 

(e) 	 With respect to the restitution of looted goods which were produced during the occupation and 
which are still 'in the hands of German concerns or residents 01 Germany, the burden of proof of 
the original ownership of the goods shall rest on the claimants and the hurden of proof that the 
goods were aC<Juired hy a regular contract shall rest on the holders. 

(f) 	All necessary facilities under' the auspices of the Commanders·in·Chief of the 'occupied Zones shall 
hy given to the Allied States to send expert missions into Germany to search for looted property 
and to identify, store and remove it to its country of origin. 

(g) 	German holders of looted property shall be compelled to declare it to the control authoritie,s; 
stringent penalties shall he attached to infractions of this ohligation. 

2. 	 Resolution on Reparation from Existing Stocks and Current Production. 

The Delegates of Alhania, Belgium, Czecho.slovakia, Denmark, Egypt, France, Greece, India, Luxemhourg, 
the Netherlands, Norway and Yugoslavia. 

In viflW of the decision of' the Crimea Conference that Germany shall make compensation to the 
greatest possible extent for the losses and suffering which she has inflicted on the United Nations. 

Considering that it will not he possible to statisfy the diverse needs of the Governments entitled to 
reparation unless the assets to be allocated are sufficiently varied in nature and the methods of allocation, 
are sufficiently flexible. 

Express the hope that no categol'y of economic resources in excess of Germany's requirements as defined 
in Part III article 15 of the Potsdam Declaration, due account being taken of article 19 of the same 
,Part, shall in principle be excludcd Irom the assets, the sum total of which should serve to meet the 
reparation claims of the Signatory Governments. 

It thus follows that certain Apecial needs of different countries will not be met without recourse in 
particular to German existing stocks, current production and services, as well as Soviet reciproc~l deliveries 
under Part IV 01 the Potsdam Declaration. ' 

It goes without saying that the foregoing shall be without prejudice to the necessity o[ achieving the 
economic disarmament of Germany. 

The ahove named Delegates would therefore deem it of advantage were the Control Council to furnish 
the Inter·Allied Reparation Agency with lists o[ existing stocks, goods [rom current production and,services, 
as such stocks, goods or services become available as reparation. The Agency should, at all times, be in 
a position to advise the Control Council of the special needs of the different Signatory Governments. 

3. 	Resolution regarding Property in Germany belonging to United Nations or their nationals. 

The Delegates of Albania, Belgium, Czechoslovakia, 'France, Greece, Luxembourg, the Netherlands, 
Norway and Yugoslavia, taking into account the lact that the burden, of reparation shoul,) fall on the 
German people, regommend that the following rules he, observed regarding the allocation as rcparation 
of property (other than ships) situated in Germ,illY: 

(a) 	To determine the proportion of German property available as reparation account shall be taken 
of the sum total of property actually constituting the German economy, including assets belonging 
to a United Nation or to its nationals, but excluding looted, property, which is to be restored. 

(b) 	 In general, property belonging legitimately to a United Nation or to its nationals, whether wholly 
owned or in the form of a shareholding o[ more than 48, per cent., shall so far as possihle be 
excluded from the part of German property considered to be available as reparation. 

(c) 	The Control Council shali dctermine the cases in which minority shareholdings of a United Nation 
or its nationals shall be treated as forming part of the property of a German juridical person and 
therefore having the same status as that juridical person. 

(d) 	The foregoing provisions do not in any way prejudice the removal or destruction of concerns 
controlled hy interest of a United Nation or of its nationals when this is necessary for secu.rity reasons. 

(e) 	 In cases where an asset which is the legitimate property of one of the United Nations or its 
nationals has been allocated as reparation or destroyed, particularly in the cases' referred to in 
paragraphs (b), (c) and (d) above, equitable compensation to the extent of the full value of this 
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asset shall he granted hy the Cont~ol Council to the United Nation concerned as a char~e on, the 
German economy. This compenAation shall, when possible, take the form of a shareholding of 
equal value in German assets of a similar character which have not been allocated as reparation. 

<f) 	In order to ensure that the property in Germany of persons declared by one of the United Nations 
to be collaborators or traitors shall he taken from them, the Control Council shall give effect in 
Germany to legislative measures and juridical decisions by courts of the United Nation concerned 
in regard to collaborators or traitors who are nationals of that United Nation or were nationals 
of that United Nation at the date of its occupation or annexation by Germ/my or entry into the 
war. The Control Council shall give to the Government of such United Nation facilities to take 
title to and possession of such assets and to dispose of them. 

4. Resolution 	on captured War Material. ' 

The Delegates of Albania, Belgium, De~mark, Luxembourg, the Netherlands, Norway, Czechoslovakia 
and Yugoslavia, taking account of the fact that part of the war material seized by the Allied Armies in 
Germany is of no use to these Armies but would, on the other hand, be of use to other Allied countries 
recommend: 

(a) 	That, subject to' Resolution I of this Annex on the subject of restitution, war material which was 
taken in the Western Zones of Germany and which has neither been put to any use nor destroyea 
as heing of no value, and which is not needed by the Armies of Occupation or is in cxeess of 
tl~eir requir~ments, shall be put at the disposal 'of countries which have a right to receive 
reparation from the Western Zones, of Germany, and 

(b) 	That the competent authorities shall determine the available types and quantities of this material 
and shall submit lists to the Inter·Allied Reparation Agency, which shall proceed in accordance 
with the provisions of Part II of the above Agreement. 

5. 	 Resolution on Cerman Assets in the Julian 'March and the Dodecanese. 

The Delegates of Greece, the United Kingdom 'and Yugoslavia (being the' Delegates of the countries 
primarily concerned), agree that: 

(a) 	The German assets in Venezia Giulia (Julian March) and in the Dodecanese shall be taken into 
custody by the military authorities in occupation of those parts of the territory which they now 
occupy, until the territorial questions have been decided; and 

(b) 	As Boon as a decision on the territorial questions has been reached, the liquidation of the assets 
shall be undertaken in conformity with the provisions of Paragraph A of Article 6 01 Part I of 
the foregoing Agreement by the countries whose sovereignty over the disputed territories has now 
been recognized. 

6. 	 Resolution on Costs relating to Coods Delivered from Germany as Reparation. 

The Delegates of Albania" Australia, Belgium, Canada, Denmark, Egypt, France, Greece, India, 
Luxembourg, Norway, New Zealand, the Netherlands. Czechoslovakia and Yugoslavia recommend that the 
costs of dismantling, packing, transporting, handling, loading and 'all other costs of a general nature 
relating to goods to he delivered Irom Germany as reparation, until the goods in question., have passed 
the German frontier, and expenditure incurred in Germany [or the account of the Inter-Allied Reparation 
Agency or 01 the Delegates of the Agency should, in so far as they are -payable in a currency which is 
legal tender in Germany, he paid as a charge on the German economy. 

,7. 	Resolution on the Property of War 'Criminals. 

The Delegates of. Albania, Belgium, France, Luxembourg, Czechoslovakia. and Yugoslavia express the 
view that: 

(a) 	The legislation in fo~ce in Germany against German war criminals should provide for the confiscation 
of the property in Germany of those criminals, if it does not do 80 already; 

(b) 	The property so confiscated, except such as is already available as reparation or restitution, should 
he liquidated by the Control Council and the net proceeds of the liquidation paid to the Inter· 
Allied Reparation Agency for division according to the principles set out in the foregoing Agreement. 

8. 	 Resolution on Recourse to the International Court of Justice. 

The Delegates of Albania, Australia, Belgium, Denmark, Frimce, Luxembourg, the Netherlands, Norway, 
Czeehoslovakia and Yugoslavia recommend that: 

Subject to the provisions of Article 3 of Part I of the foregoing Agreement, the Signatory Governments 
agree to have recourse to the International Court of Justice for th~ solution of every conflict of law or 
of competence arising out, of the provisions of the foregoing Agreement which has not been submitted 
by the parties concerned to amicable solution or arbitration. 

La presente eo pie certifiee conlorme a l'e~emplaire original unique en langues anglaise et fran~aise 
signe a Paris Ie 21 dece~bre, 1945, et depose dans les Archives de la Republique Fran~aise. 

Le 	Ministre Plenipotentiaire, Chef du Protocole: 

JACQUES DUMAINE 



, PHOTOCUL 

attached to the Paris Agreement of 14 January 1946 

ON REPARATION FROM GERMANY 

ON THE ESTABUSHMENT OF AN INTER ALLIED REPARATION AGENCY 


and 


ON THE RESTITUTION OF MONETARY GOLD 


The Governments of Albania, United States of America, Australia, Belgium, Canada, Denmark, E:~'ypt, 
France, United Kingdom, Greece, India, Luxembourg, Norway, New ,Zealand, Netherlands, Czechoslovakia, 
Union of South Africa and Yugoslavia, having taken note of the Arrangement of 22 January 1948 under 
which the Governments of the Dominion of India and the Dominion of Pakistan have agreed to the 
apportionment between them; in the following manner, of the reparation percentage shares allotted to 
the Government of India under Article 1 B of the Paris Agreement of 14 January 1946: 

India: Category A 1.65 Category B 2.39 
Pakistan: Category A 0.35 Category B 0.51 

Having noted that the Government of the Dominion of India and the Government of the Dominion 
of Pakistan ha~e ,agr~ed that the value of R~paration assets in Category B allocated to the Government 
of India up to and including 14 August ,1947, and amounting, subject to such accounting adjustments by 
the Inter·AlIied Reparation Agency as may become, necessary, to' RM. 10.900.000, will be considere.l to ' 
have been,!pportioned in the, following manner: 

'Dominion of India: RM. 8.983.000 
Dominion of Pakistan: ,RM. 1.917.000 

it being understood that the above apportionment is susceptible of adjustment by mutual agreement 
between the Governments of the Dominions of India and Pakistan. 

Having noted that the Government of the Dominion of India' and the Government of the Dominion 
of Pakistan have agreed that the value of Reparation Assets in Category B allocated to the Government 
of India between 15 August 1947, and 22 January 1948, and amounting, s~bject to such accounting 
adjustments by the Inter-Allied Reparation Agency as may become necessary, to RM. 1.068.000, will be 
considered to have been allocated to the Government of the Dominion of India, it being understood 
that the above allocation is susceptible of adjustment by mutual agreement between the Governments of 
the Dominions of India and Pakistan. !, 

Have agreed as follows: 

UPON THE SIGNATURE OF THE PRESENT PROTOCOL BY THE GOVERNMENTS SIGNATORIES 
OF THE PARIS AGREEMENT AND BY THE GOVERNMENT OF THE DOMINION OF PAKISTAN, I 
THE DOMINION OF PAKISTAN SHALL BE DEEMED TO HAVE BEEN A GOVERNMENT SIGNA
TORY OF THE PARIS AGREEMENT, AS FROM THE DATE OF THE ENTRY INTO FORCE OF 
THE SAID AGREEMENT, WITH CORRESPONDING, RIGHTS AND OBUGATIONS, AND TO HAVE 
ADHERED TO THE UNANIMOUS RESOLUTIONS OF THE PARIS CONFERENCE ON REPARATION. 
THE GOVERNMENTS OF THE DOMINION, OF INDIA AND THE DOMINION OF PAKISTAN 
SHAJ"L RESPECTIVELY BE- ENTITLED TO UECEIVE THE FOLLOWING REPARATION SHARES: 

INDIA: 'CATEGORY A 1.65 CATEGORY B 2.39 
PAKISTAN: CATEGORY A 0.35 CATEGORY B 0.51 

In witness thereof, the undersigned, duly authorised by their respective Governments, have signed on 
15 March 1948 in Brussels the, present Protocol, in the English ~nd French languages, the two texts 
being equally authentic, in a single original which shall be annexed to the Paris Agreement and deposited 
in the Archives of the Government of the French Republic, a certified copy thereof being furnished, h-y 
that Government to each Signatory Government, and a certified copy of the Paris Agreement to the 
Government of the Dominion of Pakistan. 

For Alhania 
I"or United States of Amcrlca 
For Australia 
For Belgium 
l~or Canada 
For Denmark 
For Egypt 
For France 
For United Kingdom of Great Britain and Northern Ireland 
For Greece 
'For India 
'For Luxemburg' 
For Norway 
For New Zealand 
For Pakistan 
'For Netherlands 
For Czechoslovakia 
For the Union of South Africa 
]~or Yugoslavia 
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:886 THE YALE L4W JOURNAL 

.. i:~Decame final. Some of the named defendants had interests adverse to the 
':::C1ass,81 and all had small liabilities that may well have influenced the spirit: 

:of the defense and the ease of settlement. Since the underlying 'premise of-a 
':true claSs action is that the parties actually joined will fairly represent th! 

. ',interests of Ithe class, judicial ?-pproval of so limited a sampling as that in the 

.·.Richardson case seems unfair and suggests the need for stricter standards 
_Tepresentation. 32 

. RUSSELL P. DUNCANt 

JUDICIAL REVIEW OF ALIEN PROPERTY 'CONTROL:O: 

UPON the 1917 Trading with the Enemy Act I a hroadsystem of 
<property contr~l,was 'built 'byamen'dment 2 during World War II. 
principal tools were employed, "free:zing" 3' and "vesting." 4 The latter 
the transfer of title 'and possession of propertyjn the ,United States of 

31. Apparently, some of the named defendants in the class suit had insurance 
.against the receiver, thereby benefiting from the receiver's successful prosecution of the 
15 Tex. Sup. Ct. Rep. 118, 132 (1945). . . . . 

32. Petitioner-subscribers are seeking a writ of certiorari from the SupreriIe Court 

the United States. That Court has said that "Such Ii selection of representatives for 

·of litigation, whose substantiarinterests are not necessarily or even probably the 
those whom they are deemed to represent, does not afford that protection to a'bsent 
which due process requires." Hansberry v. Lee, 311 U. S. 32, 45 (1940), (1941) 39 MIca. 
REV. 829, 89 U. OFPA~ L.REV. 525. Although under the doctrine o(the Hansberry caM 

might be expected that the Supreme Court will grant certiorari, it may be suggested thai 
the writ will be denied since Richardson v. Kelly was heard at length on 'the merits in .

"lower court and certainly 'with adequate representation. . 
t Third Year Class, Yale Law School of Law. 

·Josephbergv. Markham, Alien Property Cusfodian, 152 F, (2d)' 644 (c. c. A. 

1945). ' 


1. 40 STAT. 411 (1917), 56 u. S. c. (App.) §§ 1-31 (1940), 55 STAT. 839,50 U. S. 

-(App.) § 5 (Supp. I, 1941), cited hereafb~r by section number only.. ' 


2. In 1933 Section 5(b) was amended to strengthen the President's foreign 
·controls. 48 STAT. 1 (1933), 12 u. S. C. § 95(a) (1940). In 1940 Section 5(b) was 

to confirm the authority of the first presidential fre~zing orders, which had been based 

section as amended in 1933. 54 STAT. 179,50 U. S. C. (App.) § 5 (1,940); Com merit, 

Funds Contro/Through Presidential,Freesing Orders (1941) 41 COL. L. REV. 1039,1041. 

1941 the vesting power was added. See note 4 infra•. 


3. Inaugurated April 10, 1940. when Germany overran Denmark-and Norway. 

'ORDER 8389, 3 CFR, CUM. SuPP. (1943) 645. Successive German conquests were met 

·extensions of the controls culminating on June 14, 1941, with their application to 

,al\ of Europe. EXEC. ORDER 8785, '3 CFR, Cu~{. SuPP. (1943) 948. See ADMINISTRATIOII 

THE WARTIME FINANCIAL AND PROPERTY CONTROLS OF THE UNITED STATES GOVERNMUlj 
(U, S. Treasury Department 1942): Littauer, The Unfreesing of Foreign Funds (1945) 
COL. L. REV. 132; Reeves, The Contr.olof Foreign Funds by the United States Treasury (I9UJ 
11 LAW& CONTEMP. PROB.17. . 

4. The vesting power was written into § 5(b) by Title III of the First War 

19-16J NOTES' 

aated foreign and enemy countries and their. nationals 6 to the Alien Prop
'My Custodian 6 to be "... held; used; administered, liquidated, sold, or 
·.otherwise dealt with in the 'interest of and for the benefit of ti!e United 
States...." 7 Passed under the pressure of the need for execUtive action 
to wage economic warfare, the amendment containing the vesting authority. 

;: nstricted it. only to."... any property or interest of any foreign country 
national thereof ..." 8 Leaving the definitions and details to be filled 

. ill by.executive orders and administrative rulings9 has made the vesting 

.C power a controversial issue. . 

Act. 1941. 55 STAT. 839, 50 U. S. C. (App.).§ 616 (Supp. I 1941). The Office of Alien Prop
eny Custodian was established and the vesting power delegated by EXEC. ORDER -9095, 
J eFR. CU~f•.SuPP. (1943), 1121. March 11, 1942, as amended by EXEC. ORDER 9193, 3 
CFR, CUM. SuPP. (1943) 1174, July 6,1942. The latter order allocated the foreign property' . 
CIlIltfols between the SecretarY' of the Treasury and the Alien Prope~ty Custodian. See 
U((Irillgs before Sflbcommittee 1'l0. 1 of the Committee on the JUdiciary on H.' R. 4840, 78th 
COOg., 2d Sess. (1944) 71-74: Lourie, The .Trading with the Enemy Act (1943) 42 MICH. L. 
iBv.205: Comment,The Powers and Duties of the Alien Propt;rty Custodian (1943) 11 GEO. 

"WASH. L, REV. 357. . . .' , 
5. For the definition of "national" see note 9 infra. The Custodian is empowered to 

: Yal six categories of property. three.of which'involve foreign countries and their nationals, 
Cree of which involve enemy countries and their nationals. EXEC. ORDER 9193, 3 CFR, 
(011. SuPP. (1943), U74, July 6, 1942: ANNUAL RItPORT OFFICE OF ALlEN PROPERTY 
(~STODIAN (1944) 3.' . 

6. Property valued at abotit $8,500,000,000 was subjected to foreign property control 
daring the war. Hearings before Subcommittee No" 1 of the Committee on the Judiciary on 
8. R. 4840, 78th Cong., 2d Sess. (1944) 105. About $200,000,000 of this was vested. AN


. 1I1IAL REPORT OFFICE OF ALIEN PIiOPERTY CUSTODIAN (1944) 16. 

1. Section 5(b) .. "It is the intention of the Custodian to reduce to cash as large a ' 

proportion as possible of the' property .vested in him." ANNUAL REPORT OFFICE OF ALIEN 
l'aOPERTY CUSTODIAN (1944) 19. 

. 8. Section 5(b). A survey of the Congressional debates reveals little conception of the 
true scopeand meaning of the measure being passed. Frequent references·were made to the 
applicability· of the vesting power to the property of !'aliens" and "enemies" only, despite 
.IM fact that the authority being granted clearly extended to the property of citizens and 
aon-enemies in some cases. See 87 CONG. REC. 9838, 9856, 9859, 9865 (1940. The impres
tD1 seems to have been·that the purpose of the addition of the vesting power was to make 
pouible unrestricted use by the United States of prop!!rty as to .which the power of "seizure" 

. .a!nadyexisted. 87 CONGo REC. 9845, 9856, 9865 (1941). . 
9. The term "national" was !lrst used in EXEC. ORDER 8389,3 CFR, CUM. SuPP. (1943) 

64S. April 10, 1940. The definition includes "Any person who has been domiciled in, or <t. 

azbject, citizen or resident of a foreign country at any time on or since the effective date 
of this Oreler, .'•. (iii) Any person to the extent that such person is, or has 'been, since such 
declive date, acting or purporting to act directly or indirectly for the benefit or on behalf 
of any national of such foreign country, and (iv) Any otb;r person who there is a reasonable 
ClII!e 10 believe is a 'national' as herein defined." EXEC. ORDER 8389, supra, as amended 
by EXEC. ORDER 8785,3 CFR, CUM. SUPP. (1943) 948, 950, June 14, 1941. The term first 
appeared in the Act in the amendment of § 5(b) by the Joint Resolution of May 7; 1940. 
S4 STAT. 179, 50 U. S. C. (App.) § 5 (1940). The above definition was adopted for vesting 
purposes by EXEC. ORDER 9193,3 CFR, CUM. SUPP. (1943) 1174, 1177, July 6,1942. Cer
IOainadditional findings must be made by the Custodian in determining that a person not 
";thin a designated enemy country is a national, of that coun try: 

I 

I 
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::In· its haste Congress created tWo major jii~icial problems in ,the con
struction of the statute. FirSt, the incomplete meShing of the new provisions 
With the old. ~nes, some of which are inappli~able and others doubtfully 
ilpplicable to World War II,IO has forced the' courts ·todo the job of the 

:afaftsmari in interpreting the Act. The courts have. undertaken this task to 
a'Jimited extent. For example, in Markham v. CabeZrUthe Supreme Court 

. held that Section 9(e), barring debt claims acquired after bctober 6, 1917. 
could have no application to a current creditor's suit under Sec.tion 9(a).l' 
Second, Congress failed to provide' specifically for any judicial review of the 
exercise of the vesting authority 13 and has failed to remedy~this defect 
despite ample opportunity to do so. To avoid the consequent spectre of 
unconstitutionality, one district court has remedied the. apparent lack of 
jUdiCial review of vestings by holding 14 that' Secti~n 9(a).,which authorized 
a suit to recover property "seized" under Section 7(c) during World. War I,ll-	 . 

. 10. H. R. REP. No. 1507; 71th Cong., 1st Sess. (1941) 2. A forceful argument has been. 
. made that §5(b), as amended. in 1941, was intended· to stand alone as an autonomous, 
unitary system of fo·reign property control. See Lourie, supra note 4 at 218-219; ~cNulty. 

'ClmStitutionality of Alien Property Controls (1945) 11 LAW & CONTEMP. PROD. 135, 146. But· 
see Dulles. The Vesting Powers of the Alien Property Custodian (1943) 28 CORN. L. Q. 245. 
For a review of the permanent and temporary provisions of the Act see Mr.]ustlceBurton'•. 
concurring-opinion in Markham v. Cabell.!i6 Sup. Ct. 193, 198 (U. S. 1945). 

11. 66 Sup. Ct.193 (U. S.1945).· 	 . . 

12. The inconsistencies of the Ac.t were pointed out by the Custodian when he urged 
that ·the suit should be barred because no creditors may recover against frozen property. 

. unless licensee! by the Secretary of the Treasury, and because § 9(a) isip terms ofcreditOl'll. 
of enemies or allied of enemies only, thus barring creditors of foreign nationals; he also 
pointed out the administrative inconvenience resulting from ailo~ance of suchsults. The 
courtis answer was " ... however meritorious these considerations a're, ·they raise questiOlll 

'of policy for Congress." ]d. at 196. The court expressly limited its decision to recognitiou 
of the right to sue ona debt; the questions of whether the amended § 5(b) nullifies the 
§ 9(a) procedures for satisfaction of a judgment creditor's debt :and for suit to. reclaim. 
property which has been taken were not decided. Id. at 197. 	 . 
. 13. The 1941 amendment of § 5(b), adding the vesting power, includedno provision for 

jUdiCial review of vestings. 55 STAT. 839, 50 U, S. C. (App.) §§ 616-618 (Supp.,.I, 1941). 
Much controversy over the con~titutionality of the vesting authority has focused on the 
question of judicial review: See DOMKE, TRADING WITH THE ENEMY iN WORLD .wAil II 
(1943) c. 17; ANNUAL REPORT OFFICE OF ALIEN PROPERTY CUSTODIAN '(1944) 144-7; 
Carlston, Foreign Funds Control and the Alien Property CustOdian (1945) 31 CORN. L. Q. 1. 
21; Dulles, supra note 10 at 255; McNulty, supra note 10 at 142; WeChsler. ConstitutionaliJ1 . 
of Alien Property Controls: A Comment on the Problem of Remedies (1945),11 LAW & CON. 
TEMP. PROD. 149. 

14. Draeger Shipping Co. v. Crowley, 49 F. Supp. 215 (S. D. N. Y. 1943). 
15. It was held that the existence of the provision for judicial review of the taking. 

satisfied the constitutional requirements of the due procesS clause of the Fifth Amendmeiu •.. 
Stoehr v. Wallace, 255 U. S. 239 (1921); Central Union Trust Co. of New York v. Garvaa. 
254 U. S. 554 (1921). It was also recognized that the seizure conferred the'immediate rigbl 
to possession on the. Custodian unfettered by· judicial interference but in the subsequeIIl 
§ 9(a) suit for the return of the property the valfdity of the seizure would be fully tested de 

. ' 	novo. Stoehr v. Wallace, supra; Central Union'Trust Co. of New York V,. Garvan. sflpra; 
,American Exchange National Bank v. Garvan, 273 F. 43 (C. C. A. 2d, 1921)/ ... 
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applied to Section 5(b) i'~estings" 16 despite the verbal incompatability of 
the two sections.17 However,"the problem of how much was reviewable in . 
RIch a suit remained.l8 .' 

In the recent case, Josephberg v. Markham,19 the S~cond Circuit Court of 
Appeals extended i.ts review beyond the question of whether the property 
owner was ·included within the literal terms of the statute and definitive 
executive orders to reexamine the initial propriety of the vesting action. In 
1943 the Alien Property Custodian, ."deeming it necessary in the national 
interest," vested 20 the property of Alfred Cerutti, a naturalized United 

. States citizen living in ltaiy, whom he found to be' a:"nation~l of a desig
nated enemy country."21 Prior to the taking, the· property had been in the 
hands of a committee appoi!1ted by: the ~upreme Court of New York 22 

16.. Various suggestions have been made for avoiding this reliiUlt..See Carlston, supra 
DOte 13 at 21-2 (administrative claims procedure within the'Office 'of Alien Property Custo
dian sufficient); Dulles, s~jimJ, note 10 at255 (common law right to bring an in rem proceed.
ing in the nature of replevin, to recover property which has wrongfully been taken into the 
custody of an officer of the' United States); McNulty, mpranote 10 at 142 (allow "alien· 
lriends" to sue for compensation u'nder the Tucker Act). , . 

17, Section·9(a) provides for suits by "any person'not an enemy or allyof enemy" to 
rlICOver propert·y which. has been "... conveyed, transferred; a.ssigned, delivered, or paid 
iothe Alien Property Custodian or seized by him ...."This plainly, refers to § 7(c) which 
provides that the property of·enemies or allies of enemies ". : . shall be conveyed, trans
fmed, assigned, delivered or paid over to the Alien Property Custodian, or the·same may be 
III!ized by the Alien Property Custodian.. , ;" The §.5(b) language is " ... and any prop
erty or interest of any foreign country or national thereof shall vest, when, as, and upon the 
terms, directed by the President. ; ..." A 'literal reading and application of § 9(a) would 
!I,l\'e allowed the recovery of any property vested from foreign nationals not enemies or 
allies of enemies. thus nullifying much of the vesting program. The ·courts have, however, 
read § 9(a) as modified by.§ 5(b). Draeger Shipping Co. v. Crowley, 55 F. Supp: 906 (S. D. 
S. V: 1944). . 	 . . 

18. Other cases of suits under § 9(a) for the return of vested property have not fully 
.clarified this. In the Draeger case the plaintiff had· been foun.d by the Custodian to be a 

I'Iational of Germany by reason of acting f6r the benefit or on behalf of ·German nationals, 

Thus the determination of the plaintiff's status required.judicial examination of the evidence 

that he had been so acting, but not of the necessity of the vesting. Draeger Shipping Co., 

lac, v. Crowley, 55 F. Supp. 906 (S. D. N. Y. 1944); In Standard Oil Company (New Jersey) 

Y. Markham, 67 U. S. P. Q. 263 (S. D. N. Y. 1945) the property had been vested as owned 
by a German corporation and the judicial. inquiry was into the true own~rship, not the 
D«eSsity {or the vesting. 

19. 152 F. (2d) 644 (c. C. A. 2d, 1945). 
20. Vesting Order No. 1911, 8 Fed. Reg. 11187, Aug. 3;·1943. 
21. "2. The Alien Property Custodian is authorized and empowe~ed to take such action 

II he deems necessary in the national interest, including, . , . :the power to . . . vest . . . 
(I) any property of any nature whatsoever which is in the process of administration by any 
pa-son acting under judicial supervision .•. and which is payable or deliverable to, or 
claimed by, a designated enemy country or national thereof."ExEc. ORDER 9193, 3 CFR, 
CIlId, SUPP. (1943) 1174, 1175, July 6, 1942 . 

12. ~'The Custodian vests all enemy rights.in property which is being administered by 
pa1Oll9 acting under judicial supervision .•••" ANNUAL REPORT OFFICE OF ALlEN PRop
nnCusTODlAN (1944) 10. 
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. which had adjudged Cerutti 'an incompetent in 1939. After complying ll.ith 
. the Custodian's order the committee sued under Section 9(a) to recover the 

, property in the District Court for the Southern :District of New York. 
challenging the finding that Cerutti was a national of Italy. The district, 
court dismissed the, complaint,23 holding that Cerutti had :'established 

,"actual residence" in Italy ip the sense that he intended to reside there 
,temporarily and w~s therefore an, enemy 24 and a national 25 0 f Italy. The 
appellate court reversed,26 rejecting the distr'ict court's definition of "resi· 
'dence," and held that because the property was in the hands of a judicially 
supervised committee and because the type ofproperty (cash 'and securities)' 
would not lend itself to war production purposes, there was no need to hold 
Cerutti to be a "re~ident" of Italy. This policy determination was doc

, trinally supported by saying that C~rutti; due to his mental incapacity, 
lacked the requisite intent tciestablish even temporary "residence." Cerutti, 
was thus found to be not subject to vesting-control '1:1 and his representatives 
were alIowedto sue and recover the property;28 ' 

The facts of the existing judicial supervision ,of the property and the 
innocuous character,of the property, which refute any finding that it ,was in 
danger of falling into enemy hands or that it need be put ul',lder government 
control for war purposes,29 logically are relevant to determining whether the . ',' . 

23. Josephberg v. Markham, Alien 'Prop~rt}': Custo<:\ian, U. S. Dist. Co., S. D: N. Y,!" 
Civil 31-395, July 18,1945. " 

24. , , "Any individual • .-. of any nationality, resident within the territory ••• orany 
nation ~th which the United States is at war.'.' § 2(a). ' 

25. See note 9 supra. 

'26. , Josephberg v. Markhalll' 152 F: (2d) 644 (C. C. A. 2d,1945). 

27. Because he was not a "resident of" Italy within the meaning of the definition oca 

"national." See note 9 supra. '''We' are bound to ~onstrue, the term "resident' in so far ai 
reasonably possible, in a way to avoid .' . " raising a serious doubt as to • ' .. constitu· 
tionality... '. ,If the term 'resident' is held to include a •.• citizen in the situation 01 
Cer~hi .-~' . the failure to provide any re=rnedy' i •• other than what § 9(a) affords would 
create such a doubt." Id. at 649. The court's aoubts !is to the constitutionality of this vest· 
ing arise from its belief that:something more than sequestration is involved. -Ibid. As to 

whether vesting amounts to confiscation 'see Carlston, supra'note 13 at 5; Dulles, supra 
note 10 at 250; Sommerich; Recent Innovations in Legal and Regulatory Concepts as to 1114 
Alien and His Property (1943) 37 AM. J. Il'fT. L. 58: Turlington, Vesting Orders under 1114 
First War Powers Act (1942) 36 AM. 1. INT. L. 460. The Supreme Court has stated that 
power exists to confiscate enemy private property. See Miller v. United States, 11 Wall 
268,305 CU. S. 1870); United'States v. Chemical Foundation, Jnc., 272 U. S. I, 11 (1926). 
For the opposition to the exercise of this power see GATHINGS, INTERNATIONAL LAW AND 

AMERICAN TREATMENT OF ALIEN ENEMY PROPERTY (1940): Borchard, National-ilSation of 
Enemy Patents (1943) 37 AM.1. INT. L. 92; Sommerich, A Brief Against Confiscation (1945) 
11 LAW & CONTEMP. PROD. 152. 

,28. Because Cerutti was not "resident within" Italy within the meaning of the defini· 
tion of an "enemy." See note 24 supra. If Cerutti had' been an "enemy," suit under § 9(a) 
would have been barred. See note 17 supra. ' 

29. For the state~ent of these basic purposes of trading with the enemy legislation see 
iller v. United States, 11 Wall. 268,305 (U. S. 1870); United States v. Chemical Founda· 
n, Inc., 272 U. S. 1, 9 (1926). With respect to these purposes an interpretation of tn. 

NOTES1946) 

Custodian's action was "necessary in the national interest." Had Congress 

dearly established the requirementof a finding that each vesting be "~eces

my in the national interest" 30 and empowered the cour~sto review that 

60dingj a strained construction of the term "residence" would not ha~e be~n 

a«essary in this case. But as 'Congress had not provided a standard, the 

Second Circuit was compelled to turn the case on. "national," the only word 


1 01 delimitation in the statute, to effectuate a review of the compliance 'of the,
31 

, Custodian's action with the purpose~ of alien property control. 
Although, the .courts have remedied some of the defects in the Act.by 

,forced iriierpre~ation, th'e judiciary seems unsu!ted for such a' procedure 
Contin!led congressional inattention toward the definition of the., relation 
between the courts, and the Custodian can no longer be justified '·on. the: 
,ground of war-time' emergency. Yet; the most, recent: amendment, or' the 
Act,n providing for th~ return ofve'sted property to a limited grouli of 

, nr powers, U. S. Const. Art. I, § 8, not discussed in tl!e'1osephberg case, is important. If 
, the Trading with the Enemy'Act is classed as an exercise of the power to " ... ' make rules 

(IlIICerning captures on land ., ." no court review of the necessity for such "captures" 
1I'OUtd be possible. If interpreted as an exercise of the power to ".•. make all laws which 
dWl be necessary and proper for carrying into execution ..." the, power " ..• to declare 
nr ..." a~ inquiry into necessity becomes possible. See Littauer, Confiscation oj'the 
Prl1pertyof Technical Enemies (1943) 52 YALE L. J. 739. In Stoehr v. Wallace the court, 
dused "seizures" under 17(c) as "captures on land." 255 U. S. 239, 242 (1940).Bllt ~ee 
uttauer, supra, at 754 (Trading with the Enemy Act construea as an exercise of the general 
nr powers, not the power to regulate captures). ' ,', 
, 30. Section 5(b) contains nO requirement that the vesting be "necessary in the national 
iaterest." It is in' the delegation of authority by the President 'to the Custodian that the: 
phraSe appears. See note 21 supr~. . ' ' 

31. ,In view of the origin of the definition of the term "national" in the initial freezing, 
crders when' Germany was overrunning Europe there seems little doubt that,the 'word 
"resident" in the definition was intended to mean mere physical presence in a designated 
country. This was neCesSary to forestall ,Axis control' of property ,by control of the person 
,of the owner. See Lourie, "Enemy" under the Trading with the Enemy Act and Some Problems 
f/ /,tltrnalional Law (1943) 42 MICH. L. REV. 383, 89. With respect to freezing the court in 
the instant case recognizes tliis,by stating that the property of Cerutti was subject to freez
iag control. Josephberg v. Markham, 152' F. (2d) 644. 648 (C. C. A. 2d, 1945). The'result 
it a definition of "national" in the field of freezing controls inconsistent with its definition 
iri the field of vesting. 'The court relied on three World War I precedents in determining 
that mere'physical presen"e is not equivalent to residence for purposes of the definitions of 
,"aalional" al1d "enemy." Id, a~ 649. OLthese, Miller v. Sinjen, 289 Fed. 388 (C. C. A. 8th, 
1923), was a suidor the return of property the seizure of which was'admittedly vaiid. The 
issue was the plaintiff's citizenship, not his residence. In Vowinckel v. First Federal Trust 
Co., 10 F. (2d) 19 (C. c. A. 9th, 1926), the court interpreted "residence" as equivalent to 
domicile "fof trade or otherwise." Stadtmuller v. Miller, 11 F. (2d) 732 (C. C. A; 2d. 1926), 
the leading case, did hold that mere physical presence within is not equival~nt to "residence 

" 

within:'~ But in each of these cases control of the property involved was open to Germany 
wough control of. the person of the owner-the exact situation the new concept of "foreign 

utional" was designed to meet. ' 
32. Pub. L. NQ. 3'22, 79th Cong., 2d Sess. (March 8, 1946) i C. C. H, War, Law Service 

,6232 (1946). ' 
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"non-~ostiles,,, 33 while clarifying some difficulties, still fails ito' deal 

the problem of judicial review. 34 Earlier drafts of the legislation' 

provision granting to claimants the right to sue for'the retumof 

property, or for compensation,36 but this safeguard was omittetfin the 

bill, apparently the result of pressure for some immediate returns. 

.' ever, piece-meal amendment dCles not seem tobe optimum ill view of 

present confusion r~garding the statute, and this fact suggest~ a 


, reappraisal of the Act by Congress, an elimination of obsolet~' sections. 

an integration of the remainder, 'with the insertion'of necessary prqvi.:-.;; 

effectuate adeqmite judicial supervision of such broad administrative 

of private property control. 

THE DOCTRINE OF E$TOPPEL IN PATENT LlTIGATION0 

ALTHOUGH restricted in theory to original contributions to science 

the useful arts, 1 patents have, in practice. often been granted by an 


33. Persons to whom the return of property is planned include "... friendly 

of the various countries that were overrun by the enemy, friendly neutrals, American 

who were caught, by the outbreak ofwar, behind enemy lines ... Citizens of 

tions who left their countries prior to 1941 and who, it is now clear, are and have been 

to the United States." SEN. REP. No. 920, 79th Cong., 2d Sess. (1946) 1-2. ' 


,34. The new 'legislation makes returns discretionary with the president or his 

nated agent except for specified categories of claimants to whom no returns may be 

These barred groups include: enemY'governments; corporations organized under the 

enemy nations; individuals voluntarily resident at any time since December 7;' 1941,' 

enemy territory, other than United States citizens and diplomatic and consular offittrt 

non-enemy nations; citizens and, subjects of enemy nations present in ene~y or 

occupied territory or engaged in business in such territory at any time since Deceml 

1941; certain foreign corporations or associations. In addition, property which 

under a "cloaking" arrangement when vested is not to be returned, and a positive .......... ' , 

must be made that the return is "in the interest ofthe United States." Pub:L. No. Jtl~: 

79th Cong., 2d Sess, (March 8, 1946); C. C. H. War Law Service 6232 (1946). ~ee SEN. R.Jr.'~,

No. 920, 79th Congo 2d Sess. (1946) 1-2. 

, 35. H. R. 4840 and H. R. 5031, 78th Cong., 2d Sess. (1944). Persons ,who were iJ(c 

"foreign nationals" were to be allowed to sue for the return of their property, or the prOtelidt 

if the property had ,been liquidated; "foreign nationals" were to be allowed to sue for c.om.' 

pensation in the court of claims under 24 STAT. 505 (1887), as amended, 28 U. S. C. §§ 41(20) , 

and 250 (1940). Hearings before SubCommittee No. J of the Committee on the Judicia,.,_ 

H. R. 4870, 78th Cong., 2d Sess. (1944) 19,22. 

36. H. R. 4571, 79th Cong., 1st Sess. (1945), the bill which finally p,assed, was the .. ' 

suit of strong pressure from,the governments of the liberated countries of Europe for tilt 

release of the property,of their nationals. See SEN. REP. No. 920, 79th' Cong., 2d Sea. 


. (1946) 2; H. R. REP. No. 1269, '79th Cong., 1st Sess. (1945) 8 (joint letter from the actilll 

Secretary of State, the Attorney General. and the Alien Property Custodian). ' 


• Scott Paper Co. v. Marcalus Mfg. Co., 66 Sup. Ct. 101 (U. S. 1945). 
1. U. S. CONST. Art. I, § 8; 16 STAT. 201 (1870), as amended, 35 U. S. C. § 31 (1940): ,

'\V~I.I\""'ll T"'''''''!T~ (nAII"r'. '~r' '01~\'. Q 0 ' 

NOTES, 843 

and inefficient Patent Office for' devices, lacking in novelty.2 And 
O\'trsights have frequently been perpetuated by courts in patent liti

by adherence to the principle of estoppel.s Under this concept, the 
of a patent when sued by his assignee for infringement is estopped 

y the novelty or validity of the patent in issue. 4 The theory was 
in the lower federal c04rts5and received'the qualified approval of 

Supreme Court in Westinghouse Electric and Manufacturing Company v. 
blSttlation Company.6 There, the assignor of a patent, in a suit for 

!ringemcnt by his assignee, was permitted to introduce evidence or- the 
art to narrow the scope of the patent, while conceding its validity;' 
by )vay of dictum, the Court warned that such evidenc~ was inadmis
to destroy the patent'because of thedottrine of'estoppel.8 , 

UDder this rule, however, it was difficult to identify the point at which 
ng" of scope shaded into invalidation of the patent itselC,9 And in 

of Gomplete anticipation of the ~i'ssigned patent, lower federal courts 
conflicting results as to whether the assignor was trying to limit 10 

troy lithe patent. 

for a discussion of the "confusion which exists as to the very definition of inven; 
and the resultant issuance of invalid patents, see Posnack, Invention, The Law and 

(1945) 27 J. PAT, OFF. Soc. 361, 369-75. " 
See Note (1943) 11 GEO. WASH. L. REV. 521, 529. 
2 WALKER, op. cit. supra note 1, at § 349. 
Babcockv. Clarkson, 63 Fed. 607 (C. C. A.lst, 1894); Woodward v. Boston Lasting 

Co., 60 Fed. 283, 284 (C. C. A; 1st, 1894) and cases cited therein; Faulks v. Kamp, ' 
898 (c. C. S. D. N. Y. 1880); Curran v. Burdsall, 20 Fed. 835 (N. D. III. 1883). 

266 U. S. 342 (1924), (1925) 38 HARV. L. REV. 692, 13 CALIF. L. REV. 504. 
266 U. S, 342, 350 (1924). This had been the view of the lower federal courts with 

nception of the Seventh Circuit. See Martin & Hill'Cash-Carrier Co. v. Martin, 67 Fed. 
187 (c. C. A. ~st, 1895); Standard Plunger Elevator Co, v. Stokes, 212 Fed. 941,943 

C. A. 2d. 1914); Piano Motors Corp. v. Motor Player Corp., 282 Fed, 435, 437 (c. C. A. 
1922); Leader Plow Co. v. Bridgewater Plow Co., 237 Fed. 376. 377 (CO C. A. ,4th, 


8'16); Schiebel Toy & Novelty Co. v.Clark, 217 Fed. 760, 763 (C. C. A. 6th, 1914); Moon

Hopkins Billing Mach. Co. v. Dalton Adding Mach. Co., 236 Fed. 936, 937 (c. C. A. 8th, 

"16); Leather Grille & Drapery Co. v. Christopherson, 182 Fed. 817 (C. C. A. 9th, 1910).

c..ira: foltl Smokeless Furnace Co. v. Eureka Smokeless Furnace Co., 256 Fed. 847 


'(t. C. A. 7th, 1919); Siemens-Halske Electric Co. v. 'Duncan Electric Mfg. Co., 142 Fed. 
U1 (c. C. A. 7th, 1905). 

"The distinction may be a nice one but seems.to be workable." 266 U:S. 342, 351 

"If no limitation at all, by reference to the specification, be imposed upon this claim 
M 1't'3ch the point where the distinction ,\"hich the Court spoke of in the Formica. case
tht is. using the prior art to construe and narrow a claim without letting it affect its validity 
-I't'mains nice but becomes unworkable. The situation is that of a claim, completely an
ticipated by the prior art." Timken-Detroit Axle Co. v. Alma Motor Co., 47 F. Supp.582, 

Some courts held that the assignor could show complete anticipation although this 
UITOllled the claims to nought. 'Casco Products Corp. v. Sinko Tool & Mfg. Co., 116 F. 
1M) 119{C. C. A. 7th, 1940); Timken-Detroit Axle Co.v. Alma Motor Co., 47 F. Supp. 

.. "'..", .. \',,1,1 ,hot th" ~,,~;(Tn()r ('nlll<l not ev"d", lhe doc.trine hy thi!' indirect 
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THE LEGAL STATUS OF GERMANY ACCORDING 
TO THE DECLARATION OF BERLIN 

By HANS KELSEN 

University of California 

I 

According to the Declaration made at Berlin on June 5,1945, by 
ernments of the United States of America, the Union of Soviet 
Republics, the United Kingdom. and the Provisional Government 
French Republic, these Governments have assumed "supreme 
with respect to Germany including all the powers possessed by the 
Government the high command, and any state, municipal, or 
ment or authority." This means that the German territory, 
tho population residing on it, has been placed under the soveJ'eilmt,v 
four powers. It means further that the legal. status of ~ermany is 
of "b'.,lligerent occupation" in accordance with the ArtIcles 42 to 56 
RegUlations ann'exed to the Hague Convention respectin.g.the Laws 
toms of War on Land of 1907. After Germany's unconditIonal 
especially after the abolition of the last German Go~ernment, the 
ment of Grand Admiral Doenitz, the status of belhgerE'nt oc~~u~,atl<?l 
become impossible. This status presupposes that a state of war 

,ill the relationship between the occupant state and the state 
is under belligerent occ'.lpation. This condition implies the 
istence of the state whose territory is occupied and, consequently, 
tiuued existencl' of its guvernment recognized as the legitimate bearer 
sQvemignty,of the occupied state. This is the reason why it is 
assumed that belligerellt occupation does not confer upon the oCCU:PllJlt 
sovereignty over ttle occupied territory. By belligerent 
le&itimate government is made incapable ~f exercising its . 
only l)ubetituted for, the period of occupatIOn by the authOr! 
pant power. The legitimate government of the oc.cupied . 
head of the state, may be expelled from the occupied territory and 
established his seat on the f,f>rritory of an ally; the government, 
ciaJlv tIm head of the occupied date, may even be made prisoners 
Bul'the government must continue to exist and must be recognized 
by the occupant power. The latter must be wiHiu~ to conclude 
gO\'E~rnment a treaty of peace and to hand back to It the whole or a. 
the occupied t~rritory. . .. 


It can hardly be doubted that Germany, after the uncondItIOnal 

of her armed forces, did not fulfill the conditions essential to 

cupation. For thp legitimate Government of German~' had 

The unconditional surrender signed by the representatives of the 
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mate Government of Germany may be interpreted as a transfer of Germany's 
~oi'ereignty to the victoriou.~ powers signatories to the surre]l(kr treaty, 
Bute\'en if Germany's unconditional surrender is not interpreted in this way, 
ar.d C\'en if it, is aSRumed that the victorious powers, by accepting the signa.
tures of the plenipotentiaries of the DoeniLzGovernment on the aocumcnt of 
surrender, have, at least indirectly and dc facto, recognized this Government 
and ~llo\\"ed it to function as such for a certain time, it must be assumed that 
the \'ictorious powers, by arresting Grand Admiral Doenitz and his staff, 
bave abolished this Government. In the Declaration of Berlin it is expressly 
slated tha,t" there is no central government or authority in Germany capable 
of accepting the responsibility for the maintenance of order, the administra
tion of the country, and compliance with the requirements of the victorious 
powers." The existence of an independent government is an essential ele
ment of a state in the eyes of.internationallaw. By abolishing the last Gov
ernmcnt,of Germany the victorious powers have destroyed the existence of 
Germany as a sovereign state. Since her unconditional surrender, at least 
since the abolishment of the Docnitz Government, Germll.ny has ceased to 
exist as a state in the sense of international law. Germany having ceased to 
exist as a state, the status of war has been terminated, because such a status 
can exist only between belligerent states. Since Germany's surrender, at 
least since the abolition of the Doenitz GoYernment, the Hague Regulations 

'are not applicable, and the legal status of the territory occupied by the Vic
torious powers cannot be that of belligerent occupation. 

It can easily be shown that this status, even if possible, would not be de
sirablc. It is generally deemed to be beyond the competence conferred upon 
the occupant power by,the HagUf' Regulations to engage in changes in regard 
to fundamental institutions. An occupant may not transform a democratic 
republic into an absolute monarchy or a fascist dictatorship into a democ
racy. The occupant, it is true, may alter certain political laws, but only in so 
far as this is necessary for its military purposes. Art. 43 of the Hague Regu
lations expressly stipulates that the occupant is obliged to respect "unless ab
solutely prevented, the laws in force in the country." It is generally ac
cepted that the occupant has no right to divide the country into new admin
istrative districts for political purposes, and certainly not the right to make 
territorial change., such as the transfer of parts of the territory to other 
elates. There can be little doubt that the status of belligerent occupation 
would not be compatible with the intention of the victorious powers to reor
ganize Germany politically as well as economically and to reduce her territory 
in favor of her neighbors. Alithia, of course, could be aehieved by a treaty 
concluded with the legitimate Government of Germany. Such a treaty; 
however, is, at least for the time being, impossible since no legitimate govern
lIlent of Germany exists. If later on the victorious powers allow a national 
German Government to be established, it will certainly not be advisable to 
burden this new and, as we hope, democratic government with the political 
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respon~ibility fur all the hard measures which it will be necessary to 
U!JOn (,erm/any .. It IS well.known that the political responsibility 
'] reaty of \ersa!llcs was a. maUl cause for the breakdown of th W· 
public and the rise of nation~l socialism. e . clmlll 

II 

Since the Ge"man territOl'y together with .its population has been 
u.nder the 1l0vereignty of the occupant states, the whole legislative and 
tlve po~\'er formaJly exereised by t.he German Governme~t has been 
over without. any restriction by the governments of the occupant 
The. Decl~rat!on of Berlin, it is true, states expressly that the .UjJrellDe'AI 
thon:y ~lth respect to Germany has been assumed for certain purposes 
that It does not effeet the annexation of Germany." Th

h' h " e pUrplll!ee
W Ie . supreme authority with respect to Germany" has been IIBSUmed 

d.et<lrnnneJ by the Declaration as follows: "to make provision for the 

tlon of ~ny further hostilities on the part of the German armed 

the mallltenance of order in Germany, and for the a(jmIDl~ltn.h()n 

country." "Further hostilities on the part of the German armed 

are practically impossiule. The Declaration of Berlin expressly 

"The German armerl forces on land, at sea, and in the air have bee 

pletely defeat~~ ~nd have surrendered unconditionally and Germany 

hears.resp.onslblhty for the war, is no longer capable of resisting 

the vICtorIOUS powers." This means that a so-called deballatiQ of 

has ~aken. place, which iii the essential condit.ion of "assuming 

t~onty With rCBpect to Germany bcluding nil the powers possessed 

German Government, the high command, and any 5t.ate, municipal, 

governme~t or authority," that is to say, of placing the Germ 
~ogether With its population under the sovereignty of the occu 
The p~rpose ?f making further host.ilities on the part of the German 
for~es ImpOSSible has already been achieved, 80 that the main purposes 
whICh the occupant poweni have assumed supreme authority with 
to Germany are the maintenanee of order and the administration of the 
t~y. These are the normal functions of A government. There is no 
tlOlI of sovereignty with respect to the purposes for which the"supreme 
thorit.y" assumed by the occupant powers shall be exercised. But the 
sumption of the supreme authority does not, according to the 
"effect annexation of Germany." 

This seems to be not quite in conformity with the traditional 
according to which the e~tab)iRhm{'nt of the sO\'ereignty of the 
over the conquered territory is pos~ible only by subjugation; and 
tlOn takes place only when Ii belligerent, after having annihilated 
and. conquered the territory of hi" adversary, destroyed his exillt 
ncxlllg t,he conquered territory." I The only way to destrov the 

I L. Oppenheim, }1ltematiolUli Lml', 1940 (Oth cd.), Vol. 11, p. 467.. 
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'p cnemv 'L~ t\ sovereign state seems to be, according to this doctrinc, an
Ul"aIj'lll ~f his territory; and aimcxation means incorporation of the territory 
~px, -11c ""main of the conqueror with the lattcr's intention and capacity to 
)1110 , 
hold it· permanently. As the victorious powcrs cxpres::ly dccbrcthat, they 
do not. have the intention of anllexing Germany, t,here IS-!Iccunhng to thiS 
doctrirJe-lIo "subjuglltion" of Germany llnd consequently II~ sovereignty ~f 
the occupant powers over the occupied territory. TIllS doctrme, however, IS 
untenable. Germany certainly has ceased to exist as a sovereign state and, 

'since the territory is 1I0t under Germany's own sovereignty, it would be no 
st.ate's land if it were not under the sovereignty of the occupant powers. To 
consider a territory which, after the abolition of the legitimate government 
and the destruction of its armed forces, is placed under the military govern
ment and administration of one or several victorious powers as no state's 
land, would be simply absurd. It is not true that the existence of the enemy 
as Ii sovereign state can be destroyed and its territory placed under the sov
ereignty of the conqueror only by the latter annexing the t~rritory, in the 
seDse of permanent incorporation. The existence of a state IS destroyed by 
its adversary when the latter has not only annihilated the armed forces but 
also abolished the government of the former. The establishment of territo
rial sovereignty does not depend on the new sovereign's intention to hold the' 
territory for good. He may have the intention to cede the territory or part 
of it later on to another state. Such an intention does not prevent the ac
quisition of sovereignty. The establishment of sovereignty over conquered 
territory depends exclusively upon the capacity of the conqueror to hold the 
territory acquired by conquest, on the firm possession of the territory, based 
on the fact that any possible resistance of the enemy has been overcome, 
his armed forces being completely annihilated. If there is a difference at all 
between formal annexation and placing the territory under the conqueror's 
sovereignty without the latter's intention to hold it permanently, it is rat?er 

. II political than a legal one. The rights and duties of the territorial sovereIgn 
lire the same in both cases. If a belligerent does not intend to destroy the 
existence of his adversary as a state in the sense of international law, he must 
not aboli8h its government. If hc does so, and at the same time does not 
intend to let the territory become no state's land open to occupation by any 
other state, he must establish his own sovereignty over the territory. It is 
true that the conqueror can not be transformed into the territorial sovereign 
withont or againRt his own will. But the declaration that the occupant 
powers" assume supreme authority with respect to Germany, including all 
the pOwers possessed by the German Government, the high command, and 
any state, mUllicipal, or local government or authority" is equh'alent to the 
declaration that the Oceup!~nt powers place the German territory under 
their sovereignty. This results clearly from the fact that the occupant 
POil'ers declare that they" will hereafter determine the boundaries of Ger
many Or ar:.y part thereof and the status of Germa.ny or of any area at 
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present. being part of German territory." The occupant powers 
determlll~ the future boundaries of Germany not by a peace 
cluded with a German Government but by a unilateral act of the 
powers. Only the territorial sovereign has the power to dispose of 
ritory! Whether the term "sovereignty" is used or not, is of no 
t:ane(;. What counts is whether the f>tet has been established; and itia 
hshed wIlen the conqueror assumes "supreme authority," that is to say 
restclcted po II< er, oV"r the conquered territory and its population. It. 
e\'cn more correct not to usc the term "sovereignty" Lficause this is . 
the most pro~lcmatic terms in intcrnationallaw; as a matter of fact 
lost any preCIse meaning. 

To p~ace a conq~ered territory under the sovereignty, that is, under 
ulII'estl'lcted sovereignty, of the conqueror does not necessarily impl 
the Constitutio); of the occupant state and its laws automat y 
to the occupied territory or that the inhabitants of this territ 

. cally acquire thc ~itizer.ship of the occupant state. The occupant 
may place the occupied territory and its population under special laws 
by the military government in its capacity as legislator. The 
government eatuhlished by the occupant power may allow that 
laws which were in force prior to the occupation remain in force 
the occupatioll; but the reason of their validity is no longer the 
of the country in force prior to the occupation but the expr 
receptIOn b~ t.he military government of I.hese laws into the legal 
of the occupied country. The persons who were citizens of the state 
has ceased to exist since its territory has been placed under the . 
the occupant power, become "subjects" of the occupant state in so 

• Aft~r the S!'anish-Amcrican War Cuba was occupied by and placed under the 

of the Umted Slales Wllhuut being annexed by the latter. The case of Cub.. differs 

from thaI. of Gernw.ll.v; 1. The oocupation of Cuba took pJace in accordance with 

concluded between Spain and the UniOOd States, the Treaty of Paris of Deccmbar 

2. The exercise of the United Stat~s' sovereignty over Cuba was restricood to a 
pooe, the paeific~tion of the island. ·T.he fourth poinl of the joint resoJution of 
of Co~grc"S of AprB20, 1898, runs!l.8 ["Uows: "I.hat the Uniood States her~by 
dlSpoSltIOn or mtentJon to exercise snvpreignty, jurisdiction, or control over said 
for the pacification thereof, 'and asserts its determination WhCfl that is accompJished 
the government a.nd cont.rol of the island to its people." This declaration was 
in the ui!imatmH forwarded to Spain. The Supremo Court cbaracterized the .. 
bet"ccu. th~ lfnited State. and Cuba by d"cI&ring that. the island "i8 territory held in 
for the lflh"~"tan:s of Cuba to whom it rightfully beiongH." (Nulty v. Henkel, ISO 
109, 120). rlus 18 ~ pohtlcsl rather than a legal definition of the status of Cuba. 
ing to internatiollal la"" a tcrrttory."'uclongs" to 11 Htntc, not to a pcop~c, that is to 
a state. not a people, can be the t(milnr;a! sovereign. During the occupation by 
States, Cuba WliS certainly not a sovereign staw, neither was it no state's land. 
moo under wh~so sovereignty ~c island could be, and actually was, plaood WJl8 

~tates; the sclf'l1npOlled r<'!itnctlon, whether called trusteeship or otherwise, ,.,.. of 
u:nportan<m for the statUB of Cuba from the point of view of int.enlationallaw. 
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thpy arc subjccted to the laws i~8Iled' by the military gov.eminent. Their 
" :. oship" depends on the rights conferred and the duties Imposed upon 

Cltlze , ,," h'''' I'! t t U dthem by the military government. ~or Cltl~ens ~p IS U • egla sa d 's . e
'. d by the specific rights and duties. of whIch thIS status 18 t Ie con ItlOn. 

lI'rmme " b' ")' h h hCitizen of a F.tate (in contradistinction to mere su lcct d:s lew. 0 as 
political rights in, the duty of military service for, and the Ip omatlC pro

. abroad by the state concerned. Since the occupant state does not 
je(ltIOO. d d't . t 'tintend to "annex" the occupied territory place u~ cr I ~ sov~relgn .y, I 

will not confer upon the former citizens of the occupied state. politICal TIghts 
with respect to its own legislative or executive organs, nor will the occlJpant 
state impose upon them military duties. Consequently they are not ~o. be 
considcred as "citizens" of the occupant state.. But they may h~ve pohtlCal 
. I ts with respect to their local governments Illstltuted or permitted to eon
:~e by the military government. Hence, they m~! be cousidered to be 
"citizens" of the occupied country, although not CitIzens of the occupant 
state. .If abroad, they are under the diplomatic protection of the occupant 
state, since their former state has ceased to exist and consequently has no 
diplomatic representation abroad. This presupposes that the other 8ta~ 
bare recognized the fact that the occupant po~~r h~ ~la?ed the ooo~pled 
t.erritory under its sovereignty. Such recogllltlO~ IS Indispensable If the 
occupation should last any considerable length of time. 

III 
The sovereignty under which the. German territory, together with its 

population, has been placed is the joined so:ereignty of the ?ccupant powers. 
The D(:claration of Berlin stipulates that H In matters affectlllg Germa~y as a 
whole," the supreme authority assumed by the occ~pant ~owers With r,: 
!!peet to Germany will be exercised" jointly," "on Illstructions from theIr 
governments" by the Soviet, British, United States, and Fre~ch. co~· 
manders in chief; in all other matters by each commander in chIef III hiS 
Own zone of occupation. "The four commanders in chief will together con
stitute the.control council. Each commander in chief will be assisted b! 
a political adviser.-The control council, whose decisions shall be unani
mous, will ensure appropriate uniformity of action by the comma~?ers 
in chief in their respective zones of occupation and will reach agreed deCISIons 
On the chief questions affecting Germany a~ a whole. Under the control 
tlOunciJ there will be a permanent 'coordinating committee composed of 
one repr!:sentative of each of the four commanders in chief and a control 
sta.ff organized" in several divisions, su'ch as military, naval, air, transport, 
POlitical, economic, finance, internal affairs, legal affairs, etc. . . 

If two or more states exercise jointly their sovereignty over a certam tem
tory, We speak of a condominium. Well-l;:nown cases of condominium are: 
i.he condominium of Austria and Prussia over Schleswig-Holstein and Lauen
burg from IBM to 1866; the ccndominium of Great Britain and Egypt over 
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t~e Sudan ~ince 18~S; tile eondominium of Grcat Britain aud France 
New Helmdes SlIlee 191~; the condominium of Austria and H'" 
Bosnia aud Hercpgovina frolll 1900 to 1(1I8. ungary, 

. ~t is important to note that a condominium may be established lIB 

vIsIOnal m.easmc with the illtelltion of later on sct,tJillg definitively th 
?f the ternt.ory. This was the case of the territory of ?vTemel which e 
mg to Art. 90 of t.ile Treat.y.of Versailles, and the teiTitory of Fium'e 
:lC.eorthng to Art,s. 5:3 and 74 of l.he Treaty of Trianon, were placed 
Jomed sovereign!,y of the Allied and Associated POII'ers until final Mel,tle""."" 
regardlIlg these territories havc becn made.' These ca"es show 
a state call place a territory under its sovereignt.y wilhout "anne:lOn,rr'!:.1 
that. 18 t.o say, without the intention of permllllcnt acquisition 

"The c<Jnriominiu'llt may be exercised by agencies which have'the 
of common organs of the participating states, appointed on the basis 

a~rc:ment between these states, or by diviEion of the territory into 

dISt~I ..;tS, each of which is placed under the relatively independent 

tratloll of one of these states. But in the latter case .a common 

also exist. to d.ecide certain general questions concerr:iug the whole 

such ~s dISpOSItIOn Of. t~e territory and the final settlement of its legal 

espeCIally the reestaohshment of the territory as an independent 

By the Declaration oi Berlin the German territory is" divided into four 

one to be allotted to each power." The abovementioned" control 

the "permanent coordinal,ing I)ommittee" and the "control staff 

common organs through which the Occupant powers exercise 

sovereignty, that, is to say their condo71dnium 

"It is 11 cOllseql1cnc" of the status of condomi~ium that none of the 

O(x'upyil.'g powers .iii entitbrto dispose unHaterally ofthe territory 

un~er h,s occ~~atlOn and lnat any essential change is possible 

baSIS of a deCISIOn adopted by all the powers exercising the cOl~dl)mlini,.m

by th"ir "ommon organ." , 

IV 
The occupant pO\l'ers, being the territorial sovereigns, necd not, and v __..... , ...;, 

eonelud" a pcae .. tre!lty with a nat.ional German government, since .... 'n" •."',... 
gO\'(~l'11ment docs not exist and since the stat.e of peace has been' 
ar-hieved by Gcrmany's disappearance as a sovereign state. But a 
pl'Oelalllation of PC!lCC by a unilateral declaration of the oc'"upant 
pos'-;Ible and even advisable. It is also possible and advisable to make 

: Sec L. Oppenheim, ,lnJeTr:ati01lal Law, 1937 (5th cd.), Vol. I, pp. 352 r. 
. Quoted [rom writer S artICle "The IntcrIlBtional Legal Status of Germany to be 
hshcd Imm"dlslcly upon Termination of the War," this JOUR"AL V 138 N 4 
1944). p. 689. ' 0 , o. 

. • Same, p. 693. The legal ststus of Germany as estshlished by the Deelaratio~ of 
IS about. t.he same as suggcs~ed in the article mentioned above. . 
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nil ion of the future national government of Germany dependent upon 
~og . 1.1' t' . tl t tthf latter's assumption by a trc~t.y of ccrtal.n Ou Iga I~ns WI I respe~ 0 

[;Jundarie." disarmament. lIldustnal orgalJlZ~tlOn, ete. Such a treaty \\ ould 
differ cs.'l·!ltially from a peace treaty by whIch smh obhgatlOns lU e usu'll1y 
. po'cd 'Ipon the vanquished state. A peace treaty legally conStItutes the 
1m. :itu::tion of the v;mquishcc! state, a!ld consequently churges its gov
;::;cnt that.·puts its signature under the peace instrume?t \\'iththe political 
responsibility for the arrangem~~t. The treaty ~'~ be SIgned by the future 
German Government as a condItIOn of Its recogn.ltlOn \\'o~ld h.ave a ~erely 
declarat.ory character as being only the confirmatIOn of a SItuatIOn \\'hIC~ 1.las 
been created legally by its predecessor: the military government exerClslIlg 
the condoll!1:nium of the occupant powers,' . " . 

The occupant powers, being the territorial sovereigns, are m possessIOn 
of 8JI unrestricted legislative competence within which t~eir mi!itary g~vCl:n
ment" may take· any measure they deem necessary, mcludmg tern tonal 
ehanges. The unrestricted legislative power of the ?ccupants is pract.ically 
the only possibility of creat.ing an adequate legal bll.'lls for the pros.ec~tlOn of 
German war criminals, which neither international law nor the eXlstlOg mu
nicipallaws of Germany or of any of the United Na~ions provi~e.. . 

The Control Council established by the DeclaratIOn of BerlIn m ItS ca
pacityas the main agency of the condominium over the forme~ G.erman terri 
lory is the proper I1uthority to prosecute the German war cnmlOaL~: .Gen
eral international law obligates any state to punish its own war' cnmlOals. 
In prosecuting t.he German war criminals by a tribunal established by the 
Control Council the latter fulfill, an obligation imposed upon it in its ca
pacity a.3 successor of the German Govcrnment. The situation of such 
condominium-tribunal would be analogous to that of the German Re~chs
gericht upon which, after the first World War, the prosecution of the German 
war criminal, hll.'l been conferred. Since a condominium-tribunal may be 
composed of United States, British, Soviet, and French judges, it will 
certainly be more effect.ive than the German Reichsgericht was. The Con
trol Council, being the legitimate legislator of the territory and the popu.la
tion of t.he condominium, inay issue the neccssary legal rules to be applIed 
by Lhe tribunal. The latter need not necessarily be restricted to the prose
cution of war criminalR. Its jurisdiction may be extended to any crime 
lor which the former German Government., the Nazi party, or any other 
organization iiI thcir services may be held responsible, even if the crime is' 
not exactly a war crime in the usual sense of the term, such as certain atroc!
ties, committed in no direct connection with war, by the Nazis against theIr 
Own fellow citizens. 

Thanks to the declaration 01 Berlin, the legal status ·of the German 
War criminals is totally different from that of all the other war criminals. 
Whereas the prosecution of non-German war criminals will probabl~ need 
an. international agreement, at least in certain cases, the prosecutIon of 
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the German wur criminals may be based on the legislative, 
executive powers of the condominium. No obstacle on the'part 
nationallllw stands in the way of this prosecution. It is therefore 
to separate it from that of the other war criminals.. ' 

The exercise of the legislative, judicial, and executlve competenc 
the occupant powers possess in their, capacity as territorial S01ren!WIB 
plies, it i!; true, that they assume the political responsibility for all 
measures. But it is only just that he who has the power should assume 
the responsibility. No German puppet government should be 
operateu!lder the control of the only true government, that is, the 
government of the occupant powers. For any Ge:man go~en,tment 
ing under the control of the occupant powers m~ght be Inclined 
to sabotage. Hence it secms desirable to permit the 
national government only when the occupant powers are ready to 
their armed forces from German territory and thus make 
restoration of a sovereign German state. 

EDITORiAL COMMENT 

'!l!I' tm1!1!-A.MERlCA.N CONFltRENCll ON 'PROBLEMS OF WAll AND PEACE AT lIDDCO CIT)' 
AIID THE PROBLEM OF THE REORGA.NIZATION OF THE lNTRE-Al4.1tAlCA.N SYSTEM 

The Int,er-Americun Conference on Problems of War and Peace which 
took place at Mexico City from February 21 to !liarch 8, 1945, had on its 
llgeoda I four great topics: cooperative measures for the prosecution of the 
nr effort, social and economic problems, the Dumbarton Oaks Proposals, 
SIld the reorganization of the Inter-American System. The latter problem i 

bas two aspects: the reorganization as such and the problem of coordination 
vith the propOsed universal international organization. ThiI; comment 
viII deal only with the first aspect of the reorganization problem. 

':-::e Mexico City Conference made far-reaching and sweeping deci!;ions 
SIlO proposals in thiI; respect. i Here arises a first, rather curious, legal prob
lem: Had the Mexico Conference competence to act? . In the Fall of 1944 
Argentina had requested of the Chairman of the Governing Board of the 
Pan American Union (PAU) that a Meeting of Foreign Mini!;ters of the 
American Republics be called "to consider the exi!;ting situation between 
the Argentine Republic and other -American Republics. II . In hi!; letter to 
the Governing Board of January 6, 1945,' the United States Secretary of 
State "expressed the opinion of the Government of the United States that 
110 action should be taken at this time by the Governing Board, II because 
"the American Republics which are collaborating in the war effort are 
making arrangements by cOnBultation through ordinary diplomatic chan
leis to meet in the near future to discuss urgen t war and post-war problems." 
Mexic(. invited to the Conference the governments "collaborating in the 
Wllr."· Argentina' was not in";ited. 

This procedure has been strongly attacked 7 and there can be no doubt 
IhIlt, from a juridical point of view, the Mexico City Conference was a 

'InUlr-American Conference on Problems of War and Peace, Menee City. February, 
1945, Ha1l<ibook for the .... vf delegate.. Prepared by the Pan-American Union .. 1945 (pp. 
217. mimeographed). 
}This topic was intnllltoo to tho Third Commission (Alb. Lle.ras Camargo, Foreign 

MinisUlr of Colombia, Chairman). See Acta FiMl, Pan American Union, 1945, pp. 127, 
Jnimoographed; and Fino/ Act, P.A.U., Washington, 1945, pp. 121, printed. 

• Resolution IX. Final A~t. pp. 44-48 . 
•DePartment of Sk1.I.e Bulk/in, Vol. XII, No. 291 (January 21, 1945), p. 91. 

'The same, No. 290 (January 14, 1945), p. 61. 

•EI Salvador, originally not invited, laoor joined the Conference, afOOr her de fack> Govem_I had been recognized. 
'Sumner Welles, in hi. article of January 24, 1945, speaks of .. violating the lnoor-American 
~ent on Conawtation and gravely weakening the PAU." , Waloor R. Sharp Bays that 
!be PII>;ent procedure of calling Consultative Mwtings "may, at the womt, result,in ma.
lleuVl'lls like the calling of the Mexico City Conference, outside of the jurisdiction of the Pan
AlneriClUl System, in order to exclude one or more Americ'an Republics": Flm:irrn Affair4, 
Vol. 23, No.3 (April, 1945), p, 452. , 

!Y27 
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to seize those who h:l"() committed thcse act.s, it. is in accordance with military 
exigeneies, and it haR i>e"n eust.omary, t.o impose wlwt fire known as repres
sive reprisals on t.he whole communit.y where t.he I1Ct.S have occurred. As in 
the case of ot.her milit.ary reprisals. t.!lis punishes t.he inlloeeut, but war itseU 
is based upon the principle of colk<:t.i,·e responsihilit.y. 

To quot.e again Major-Geneml Hallei:k: 

... all ll'.ellll:ers of :l to\,:11 or corporal.ion an, held responsible in 
daml1ges for the neglect or car<!1essne:;s of their agents; so, in war a 
city, an army, (,r I1n ent.ire community, is sometimes punished for the 
illegal acts of its rulers or individual members. 

But he adds, 
Retaliation is limited in extent by the same rule which limits punish

ment. in all civilized governments and among all Christian people---U 
must Never degenerate info savage or barbarous cruelty' 

This is exactly where the Nazis are most blameworthy. They have im
posed pellftlti('s out of all proport.ion and reason. Those in command should 
remember that, if t.hey arc "ict.orious, the fruits of victory will be easier to 
garner if they have not unneces:;arily embittered the vanquished by their 
methods of warfare and by t.hcir treatment. of occupied territories. For the 
moment. we are powerll)ss to prevent such atrocious acts as the Nazi m8.ss 
executions in Fran(:e, The Net,herbnrls, and wherever t.hey control; but 
President Roosevelt. has issued a warning that those responsible for theSe 
crimes ",ill he t.ried and punished after the Ax" has been defeated.' 

After t.he last. war, in accordancc with provisions "f the Versailles Treaty; 
a number of Germ:1ns accused oi viola ~in~ the laws of war were tried in 
Leip1ig. I n principle this was correct, out in practice it is difficult to ad
minister justice ill SUeil cases, and t.he trials stir up bad blood, and this runs 
countcr to the efforts to reestablish peace~ul sentiments between the former 
enemies. Thcll, too, the victors genemliy refrain from trying and punishing 
those among,t their own fon:es guilty of violations. The terrible condition 
of war is made an excuse to' try to forget such transgressions. In the present 
stage of our ci"ilizat.ion, this m:1'y he alwut:111 we can do. But we must try 
at least to place sClIne restraint. upon the outrage:; that the Nazis are inflictiug 
upon the enslaved lands of Europe. The United Nations are confident that 
they Call make good President Hoose,'elt's promise to bring to justice those 
responsible for t.hese cl'llcl, unreasonable, excessi,'e acts of reprisal.' Great 
as must be our s~'mpat,hy for'France, The Netherlands, :1nd other enslaved 
countries, we ha,'c the sad satisfaction of seeiug the Nazis digging the grave 
of their hopes an~1 amhitions as t,hey pile hecat.omb upon hecatomb of inno
cent reprisal viet.ims. For all their science, the Germans are commanded by 
those who do not underst.and and they will not be f,)rgiven. . 

ELLERY C. STOWELL 

'ThiR .JOURNAL, Vol. V) (1912), p. 110. 

eStatemellt to the Press, Aug. 22, 1942. 
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.1 

i 
THE EFFECT OF A STATE DEPARTMENT DECLARATION OF FOREIGN POLICY UPON PRIVATE 

LITIGATION-THE NETHERLANDS VESTING ORDERS 

I
NoL often docs the State Department find itself efLlled upon to take af

firmative action te bring the foreign polir,y of the United States to the notice 
of a Federal or State court in matters of private litigation. Howe"er, the 
outstanding rille which economic warfare plays in the present struggle has 
roade it imperative for local courts to be authoritatively instructed where 
public policy is pertinent to the issues.. . 

The New York Court of Appeals, on July 29,1942, handed down a unan..I imous decision I of widespread interest and importance in connection with 

,I 

·1 the freezing of assets in this country belonging to domiciled subjects of one 
of the United Nations, The Netherlands, whose government is functioning in 
exile. The significance of the decision lies in the fact that the Department of 
State has formulated a policy with respect to the effect to be given to freezing 

.~ or vesting orders of an allied government and has brought such policy to the 
attention of a State court .. 

The plaintiff's assignor, a non-resident alien, owned certain securities and 
monies held in The Netherlands by a Netherlands corporation. It was 
alleged that the corporation, with the assistance of certain individuals, had 
converted these assets. Action to recover their value was brought against 
the corporation and the individual defendants, all of whom were domiciled 
subjects of The Netherlands, and a warrant of attachment was obtained and 
levied against bank deposits and other obligations and securities belonging 
to the defend!1nts within the State of New York. Prior to the attachment, a 
roval decree of The Netherlands Government (May 24, 1940) declared title 
to' all claims capable of being transferred out.side the European territory of 
The Netherlands and belonging to persons or corporations domiciled there, 
to be vested in the government temporarily resident in London and exercising 
its functions there. The decree declared such rights to be vested only for the 
purpose of conserving the property of the former owners, and restitution was 
to be made three months after the present emergency. The Netherlands 
Government intervened in the action for t.he limited purpose of vacating t.he 
levy and thus establishing the effect. of the decree. The question certified to 
the Court of Appeals involved the extraterritorial effect of the decree upon 
intangible propprty Illcated in this countr~' helonging to the defendant.s who 
were domiciled subjects of The Net.herlands. 

While the appeal wa. pending, the United States became a participant in 
the war and n signatory to the DeclaraLion of the United Nations, of which 
The Netherlands is a constituent member. A let.t.er was sent hy the Depart
ment of State to the court, afterwards followed up by a suggestion of the 
At.torney General upon leave granted, to t.he effect. th'l.t the United States 
"has an interest and concern in the subjcct. matter and outcome of this ac-

I Anderson II. N. V. Transandine Handelmantsehappij ct 01. The State of The Nether
lands, Intervener. Law &'Port News, July 31, 1942, 1'. 3; this JOURNAL, infra, p. 701. 

.~:. ", 
,-:;. i';; \._~ .....",: 
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tion in so far as there is in\'olvcd the question of tile effect on assets within . 
t,he United States of the decree of May 24,1940"; that it is the policy of the 
United States that elfeet bn given to that decree in so far as it is intended to 
prevent any person from Re~uring an interest in assets of nationals of The 
Netherlands loeated in the Unitr,d States on account of claims arising outside 
of the United Stat(ls in territory now or at any time under the jurisdiction of 
The N etherland~. Go\'crnment for the benefit of persons not citizens or 
residents of the United States. The declaration of the State DepMtment 
filed with the comt was limited so as to exclude any question of eontr()1 
which the United States might undertake over any such a.qsets and also ex· 
cluded any ot.her eircJlmstances not specifically set forth in the declared 
policy. . .. 

The Court of Appeals held that the decree, being the law of a friendly 
sovereign state of whieh the defendants are domiciled subjects, had veSted 
their claims against personR or corporations ill this country in the State of 
'1'1.c Netherlands ~.nd therefore the levy was ineffective. Intangible property 
having a situs in the local state (New York) will be deemed transferred IIC

cording to the law of the foreigu state unless this otTends the public policy of .. 
the local 6tate. The COllrt adopted the declared poJiey of the St.ate Dep~. 
ment as being in accorn with that of New York. ."."T-. 

The Nether-lands decree was quite unlike the so-called nationalization 
decrees of the Soviet Union which a.'>mmed to confiscate the assets of Rua-. 
sian corpo~ations at home and abroad for the benefit of the state. ThuS· 
where the Soviet necrees were set up as a defense t.o action upon a bank. 
deposit brought by the old officers of !l. RU:lRian cu:poration against a ~ew 
York bank the Court of Appeals allowed the actIOn and remarked: the 
c~nfiscatio~ of its (thc corporal-ion's) assets and t.he repudiations of ita 
obligations by decrees, is contrary to our public policy and s~ockin~ to our 
sense of justice and equity."" It is true that after the SovIet Ulllon ~ 
received diplomatic recognition, the same court gave etTect to the cancellatio~ 
of life ir.surance polir.il'.~ held by subjects of the Soviet Union in domestiC 
companies, but the policies wC're ~l1hject to Russian law by their ow~ terms. 
Judge (now Chief Judge) Lehman correctly pointed out, that the basIS of ~~. 
previous decisions was not the h.ck of diplomatic recognition but the offense 
against our public policy,' and with this vicw hi.s opinion in the instant eQlle 
is entirel v con~isi ent. The N et.herlands decree III etTect consiltutes the state 
a truste~ fo~ the propcrty of it.s subjects" which might otherwisc be witho~t 
protection and perlw,ps subject to seizure by a ruthle8S enemy for ~se Ill· 
prosccuting the war. Tlmt encmy is now our enemy. A decree oeslgned 
for such purposes am] having snch effect mn.y hardly be said tl) offend a pu~~, 
lic policy of the State."! . . l~t; 

. The court quite properly refusrd to lay down any general pnnClple as toth~, 
• Vladikavkaz>ky Ry. v. New York Trust Co, (1934),263 N. Y. 371, at p. 378. . ,'" 
• See Dougherty v. Equitable Life A'l.Surance Soc. (1934),266 N, Y. 71, at p. 106. 
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effed of the declared public policy of the United States upon the public 
P?hcy of a. State, On t.he other hand, the opinion of the court extended its 
dlet,um q~ltc far.alield in intimating that the publie policy of a State might 
h~\'c to YIeld If It would rcnder i~effeetive a transfer of pl'Opert~' resulting 
from the tt;rms of an.agreement \nth a foreign state. It is regrettable that 
the cou.rt Cltcd (seemmgl~ with approval) the recent decision of the Supreme 
Court m. t.h;- ease of UmtcoJ Stnt'!s v. Pink,' which has been subjected to 
severc c~ltlels:n' Hc:e there wus no agreement, The issue of that case is 
not. pcrtlllcnt m the shghtcst degree in respect to the construction and ff t 
of the Nct,herlands decree. e ec 

To I~mit th~ extraterritorial effect of foreign laws when against public 
pohey I~ desenbcd by Story as a matter of self-defense; otherwise the local 
stat.e ml~ht b~ compelled "to desert its own proper interest and dutv to its 
own sub~ect!.l III favo: of strangers, who were regardless of both.""& The 
extT1.l.ordm~ry eXIgencIes of tbe present war sometimes result in a reversal of 
the :estnctlve character of the rule; for here the publIC policy of the state is 
preCIsely. to afford complete recognition to the effect of the foreign executive 
d~c~ee wlth re.spe~t to pro~:lCrty .over which-the local state can exercise juris
?lctlOn.. Ordmanly pU.bhc pohcy acts in derogation of comity in private 
IDternatlonal law. NClther comity nor public policy establish standa ds
c8p~~le of bcin~ prediCated in advance, and both principles have b:en 
cntlclzed. as furmshing only shifting bases for solving conflicts of law. Per
haps .thelr ~alue ~fter all lies in their very fluidity because they afford a 
m~rgm of dIscretIOn whereby to meet changing circumstances which time 
bnngs forth. As Judge Cardozo has phrased it: "We live in a world of 
change: If a body of law were in existenre adequate for the civilization of 
today, It cOllld not m"et the demands of the civilization of tomorrow" • 

In a period when totali~arian .states seek to exploit for'their own pu~poscs 
th: o~d forms of I~w est~bhshed m the interest of impartial justice, the elastic 
pnll~I~le of pubhe pohey serves as a necessary protection against acts of 
spohatlOn performed abroad affecting property·in this country, 

ARTHUR K KUHN 

,,!I"ORWl!GlAN MARITIME COURTS IN ENGLAlID 

, On MD.Y 22, 1941, the British Parliament passed the Allied Powers (Mari
~.mc Courts) A~t, 19~1.! Its main purpose was "to make temporary pro· 
ISlon for enabhng alhed and associated Powers to establish and maintain in 

the United Kingdom Maritime Courts for the trial and punishment of cer

io~ ~~942). 315 U.~. 203; this. J?lJ1t"AI" April,"I942, Vol. 36, p. 309. Sec the dissenting opin
''''d Ch.ef Just.ce Stone, .bid., p, 329, and editorial comments by &rcha.rd and Jessup 
"" ., pp. 275-288. ' 

: Story, Commentaries on the Conflict of Laws, § 32 . 
B. N. Cardozo, The Pa.ra.doxes of ~gal Science, p. 10. 


I 4 and 5 Goo. 6, Ch. 21. 
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EDITORIAL COMMENT 
FOUION FUNDS CONTROL AND FOREIGN OWNED PROPERTY 

Secreta.ry of State Hull, speaking before the House Foreign Affairs Com
mittee on January 15, 1941, declared one of the aims of our foreign policy to 
be u the restoration and cultivation of sound economic methods a.nd rela.
tions, based on equality of treatment." It is both a policy a.nd an induce
ment for the restoration a.nd maintenar:l(~e of world peace. On the other 
hand, it may be taken as a corollary that economic weapons will be used 
against those countries which make use of aggressive warfare and conquest, 
~ations which, to use Mr. Hull's phraseology, are guilty of a.n "overt breach 
of world order ... in direct contravention of solemnly accepted conven
tions under the Covenant of the League of Nations and of the Kellogg-Briand 
Pact." 

Far-reaching economic steps have now been taken in promotion of this 
branch of the foreign policy of the United States Government. The Execu
tive Orders dated respectively April 10, 1940, June 14, 1941, and July 26, 
1941,1 prohibit from the "effective date" of the orders a. wide category of 
business and financial transactions with a large number of foreign countries 
and their nationals. This date is stated to be June 14, 1941, for Albania, 
Austria, Czechoslovakia, Finland, Germany, Italy, Pola.nd, Portuga.l, Spain, 
Sweden, Switzerland, the Soviet Union and some others. Earlier dates 
apply to Belgium, Denmark, France, Greece, The Netherlands, Norway, 
Rumania a.nd others; while July 26, 1941, is the effective date for China and 
Ja.pan. These and like orders, now generally known as "freezing orders," 
are designed, among other things, to prevent the use of the financial facilities 
and trade of the United States in ways harmful to national defense, to curb 
subversive activities within the United States, a.nd to prevent the liquidation 
in the United States of assets which otherwise would be claimed as booty by 
the conqueror or constitute the profits of duress and spoliation exercised 
,a.gainstoppressed minorities for the benefit of a.ggressor nations to be used 
a.s sinews of further aggression and conquest. 
, Under the' order of June 14, 1941, the term "effective date" becomes 
especially materia.l because of the definition of H national," which is defined 
as: II Any person who has .been domiciled in, or a subject,citizen or resident 
of a foreign country at any time on or since the effective date of this order" 
(Sec. 5, E). IfA foreign country" refers to the schedule of particular coun
tries named (Sec. 3). Partnerships, corpora.tions and other group-forms are 
included in the term "national," provided a substantial part of the shares, 
bonds, or other securities of such orga.nizations is owned or controlled by the 
foreign country or its nationals. The draft of the order ascribes to the term 

1 Printed in this JOtmNAL, Supp., p. 214. 
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U national" an artificial and much extended meaning so as to include not 
only persons domiciled in the respective foreign country but even" any 
person to the extent that such person is, or has been, since such effective 
date, acting or purporting to act directly or indirectly for the benefit or on 
behalf of any national of such foreign country"; and also to any other person 
who there is reasonable cause to believe is a It national 11 as therein defined 
(Sec. 5). This is poor legislative drafting. 

All transactions mentioned in the order are prohibited, except as 8pecifi~ 
cally authorized by the Secretary of the Treasury, (1) if such transactions 
are by or on behalf of, or pursuant to the direction of any foreign country 

, designated in the order or any national thereof, or (2) if they involve property 
in which such foreign country or national has had any interest of any nature 
whatever since the effective date of the order. The transactions referred to 
include transfers of credit between any banking institutions within the 
United States to any banking institutions outside the United Statesj a.U ' 
foreign-exchange transactions within the United States and all transfers or 
dealings in any evidences of indebtedness or of the ownership of property by 
any person: within the United States; all dealings in securities containing a 
stamp or seal of a foreign country designated in the order (Sec. 1); or indeed 
of any interest in any security or evidence thereof IIif the attendant circum· 
stances disclose or indicate that the securi ty or evidence thereof is not 
physically situated within the United States" (Sec. 2, A(2)). 

The wide scope of these regulations may not at first beappl'eciated. ' 
They will undoubtedly reach many transactions of a wholly innocent nature 
in which foreign nationalst a.s thus artificially defined, may have only .8. 

contingent or tenuous interest. For example, the term property" andU 

It property interests II include also contingent interests in estates and trusts. 
It is true that the scope of the. regulations has been somewhat modified by 
general licenses, such as General Lioense No. 30, issued August 14, 1940, 
which gra.nts authority to any bank or trust company of the United States, 
or of any State thereof, to make distributive shares of principal or income to 
persons legally entitled, who are not nationals of the foreign countries desig
nated, or to engage in other transactions arising in the administration of the 
trust, if no such foreign national is a beneficiary. General License No. 42 
issued June 14, 1941, grantsaiieenBe to individuals who ha.ve been domiciled, 
in and residing only in the United States.at all tjmes on and since June 17, 
1940, or the effective date of the order, if such effective date is subsequent. 
But the net result is to place a. heavy responsibility on trustees and fiduciaries 
generally. 

In addition to these broad provisions of the IIfreezing "orders, the Secre

tary of the Treasury has issued regulations further defining oertain terms 

used and requiring reports to be filed under oa.th, by all persons in the United 

States directly or indirectly holding or having title to or custody, contraIl or 

possession of a.ny property mentioned in the orders, giving information as to 
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the nature of the property so held i also from every agent or representative in 
the United States for any foreign country or national thereof having any 
information with respect to such property. Needless to say the criminal and 
other penalties for the violation of the provisions of the orders are severe. 

It is to be observed that in view of the interrelationship of financia.l trans
a.ctiODS, the control is ex.tended to certain countries not invaded. However, 
it is intended that through the medium of general Ijcenses, the "freezing" 
contro] will be lifted with respect to certain of these countries upon receipt of 
adequate assurances that the general licenses will not be employed to evade 
the purposes of the order. 

Simultaneously with the issuance of the order of June 14, 1941, the Presi
dent approved regulations ordering a census of all foreign-owned property 
in the United States belonging not alone to countries and nationals subject to 
It freezing" control, but to all other countries as well. The (l freezing JI con
trol under the order does not apply with the same force to the countries of 
this hemisphere, but an embargo is accomplished by the Proclaimed List of 
Certain Blocked Nationals under the order of July 17,1941,2 together With 
General Lieense No. 53, relating to inter-American trade. However, certain 
obligations still rest upon traders doing business with firms not mentioned in 
the list. 

The orders are based upon the authority vested in the President by Sec
tion 5 (b) of the Trading with the Enemy Act of October 6, 1917, as 
amendoo,& as well as by virtue of "the existence of a period of unlimited 
national emergency" and of a.ll other authority vested in the President. 
While not issued in time of war, the orders are quite definitely related to na
tional defense and represent an implementation of Ii measures short of war" 
doubtless the most extensive in our history. While resting upon territoria.l 
jurisdiction and the right of national defense, their justification is partly 
based upon the violation of the Kellogg-Briand Pact. Attorney General 
(now Mr. Justice) JackBon, in his address at Havana on March 27, 194i, 
before the Inter-American Bar Association, said that It one of the most prom
ising directions for legal development is to supply whatever we may of sanc
tion to make renunciation of war a living principle in our society." 

The very flexibility of the orders as extended or relaxed from time to time 
by amendments a.nd by Treasury licenses, general.or specific) are designed to 
carry out the varying vicissitudes of our defense polic.ies and to curb aggres
sion.Thus the order affecting China was made at the specific request of 
its government and as a It continuance of this gov~rnment's policy of a.ssisting 
China.') 4. A similar purpose is to be found in the General License of June 
24, 1941, exempting the Soviet Union. 

The success of these meAsures may prove an historic milepost in the strug
gleagainst wars of aggression. Their effectiveness is greatly enhanced ~y a. 

• Printed in this JOURNAL, Supp. ~. p. 222. ~ Ibld., p. 213. 
• Statement issued from the White House, New York Times, July 26, 1941, p. I. ' 
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correlative policy of extending economic privileges to th~se 'and only to those 
nations which contrihute to the maintenance of peace. Thus the joint 
declaration of August 14, 1941, made by President Roosevelt and Prime 
Minister Churchill announced a 'policy of economic favor as part of the pro
gram envisaged by their respective countries. In the fourth point of their 
declaration it was announced that these countries. f~will endeavor, with due 
respect for their existing obligations, to further the enjoyment by all states, , 
great or small, victor or vanquished, of access on equal terIXlS, to the trade 
and to the raw materials of the world which are needled for their economic 
prosperity." This may be taken to be a corollary to the strong economic 
measures taken both by the British Commonwealth and by the United' 
States against the Axis nations. Such a peace policy gives force and direc
tion to the measures of non-intercourse and blocking represented by the 
U freezing" orders and related measures. 

, ARTHUR K. KUHN 

THE SHIB'TING BASES OF INTERNATIONAL LAW 

Since the object of law is the protection of interests, the constant solici
tude of the international jurist should be to note when interests change and 
how the law must change. Never in all history has there been so profound 
and so rapid a change in international interests as during the past quarter 
of a century. It would be beyond the scope of this editorial comment either 
to summarize the causes of these changes or to attempt their classification. 
Certain it is that the evolution of international society is swiftly taking the 
form of a revolution involving cataclysmic changes in social relations. 
Vast ' forces of an imponderable nature are at work. We cannot accurate1y 
appraise them or caleulate their effects. We realize, however, that we poor 
humans are being swept along by these forces and that we gradually are 

. jettisoning many old accepted political, economic, social, legal, ethical, and 
spiritual standards of value. About all we ean do, as the current carries us 
along, is to note certain general trends which involve profound changes in 
the interests of international society, and hence alterations in the prinCiples 
of law which may be applicable. 

First of all, is the amazing political revolution which exalts the state above 
the individual and announcf'i! a new concept of sovereignty, namely, that 
it does not emanate from the people or from a supreme ruler, but from a 
political faction which absorbs the state itself. This new form of govern
ment might correctly, though paradoxically, be termed a popular dictator
ship. We are witnessing in many nations a radical change in ideology. 
Even tra.ditional democracies, such as France, are abandoning cherished 
ideals of popular sovereignty. 

This new political concept completely annihilates systems of law and sub· 
stitutes arbitrary procedure dictated by motives of expediency. Interna
tionallaw, therefore, finds its(:,,~i almost completely ignored by the devotees 
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OFFlCIALARTSEIZUREUNDER THEMll...ITARY CLOAK ' 

Kenneth Lindsay· . ' 

"The United Stales Govemmenl is removing from Germarry w the continenlal 

United Stales certain perishtJble German Art Objects lICIt readily identified as 

looted property, with the sole intention ofkeeping such treasures safe and in 

trustlor the people 01Germarry or the othe r rightful owners. " 


So began the White House Press Release of 26'" September 1945. Six weeks later. on 6'" 
November. the order came from the Commanding General ofthe 7'A US Army to Collecting Point 
Wiesbaden. directing that 200 paintings be packed and shipped forthwith to the US. This 
unprecedented order immediately set off a wave ofprotest among the Monuments Fine Arts and 
Archives (MFA&A) officers and enlisted men on active duty that November. To the men 
safeguarding these national treasures, the directive was seen as nothing less than a betrayal of 
their purpose. 

It is now more than fifty years after the fact, yet there are questions still unresolved regarding 
this cause celebre. Were the 200 paintings appropriated in good faith or were they being looted? 
Was the military being exploited by civilian interests? Or was the whole affair only a matter of 
misjudgement? Two years ago a thorough study on wartime art looting kindled a renewed interest 
in these questions. I To make a fair assessment of what actually happened this paper will recount 
the evidentiary conditions existing at Collecting Point Wiesbaden in 1945 and reconstruct how the 
decision to ship the paintings came about ' 

The White House Press Release of 26'" September 1945 continues: , 

The United States Government will retain these objects of art in its possession only as long 

as necessary to insure their physical safety or until such time as it may be possible to return 

them to their rightful owners. The return of readily identifiable looted art objects to the 

liberated countries from the American Zone in Germany already is under way. 


When the appropriate Allied bodies determine the rightful owners or the return of conditions 

in Germany whereby the safety of the objects to be stored in the US can be defwitely 

assured. they will be distributed according to the directives, of such Allied groups. When 

objects of art are definitely established as being of bollClfide German ownership they will be 

returned to Germany when conditions, warrant. 


The reason for bringing these perishable art objects to the United States is that personnel is 

not available within the American Zone to assure their safety. At present these perishable 

objects are being stored under conditions which would bring about their deterioration. For 

many of these art objects there are not adequate housing facilities in Germany. 


~: 

Professor Emeritus of An History 

,Slate University of New York at Bingbampton 


LH: Nicholas. The Rape of Europa: The Fale of European Treasures in the Third Reich and the Second 

World War. New York: Vintage Books. 1995. 
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The National Gallery of Art. through the chairman of its board of trustees, the honourable 
Harlan Fiske Stone, Chief Justice of the United States, has been requested, on behalf of the 
government. to arrange for the storage and protection ofthese works ofart which would be kept 
in the country for the Gennan people until conditions in Europe warrant their return. Among 
these are maste%pieces from the hand of Dutch.. Flemish, French, German, and Italian masters. . 
It is not contemplated that any of these works will be exhibited to the public 81 present 

Six weeks after the Press Release, the direct Order arrived: 

Higher headquarters desiges [sic] that immediate preparations be made for prompt shipment 
to the UNITEK [US] of a selection of a least two zero zero German works of art of greatest 
importance X Most of these are now in Art Collecting Point Wiesbaden X Selections will be . 
made by personnel fi;om Headquarters CMA US Forces CMA European thear:re who will 
assist in packing and shipment by motor transport to Bremen x... Operation to be completed 
by two zero November X 

Even a cursory reading of these documents raises questions. Ifthe order of 61b November 
was carrying out the pronouncements of the Press Release, why was September's arch concern 
about possibly 'looted' works replaced in November by 'German works of art of greatest 
importance'? Why did the Press Release use the inflammatory word 'perishable' three times? 
Why would unnamed outsiders be appointed by HQ to make the selections and add two extra 
paintings to the 200 at the last moment? 

The story of the Wiesbaden 202 begins in Berlin. During the early phase ofthe war, German 
authorities decided that the treasures of the State museums should be placed for safekeeping in 

the Friedrichshain Anti-Aircraft Bunker? After the Germans were defeated at Stalingrad and Soviet 

aimies drew ever closer to Berlin, there was serious doubt that the reinforced concrete walls ofthe 

"Bunker could withstand intensified Allied bombing. Harkening to this grim possibility, advisors 
urged Hitler to consider secreting museum treasures in a more secure place, and recommended the 
Kaiserroda salt mine in Merkers, Thuringia. At first Hitler resisted the idea on the grounds that it 
might appear as a sign of defeat; but finally, on glb March 1945, he yielded. Between I11b and 30'" 

", 

March, after being packed in whatever material waS available, the contents of the fifteen sections 
,	of the State Museums of Berlin - including the Islamic Department, the Egyptian Department 
(with its famous statue of Queen Nofretete), the Painting Gallery, the National Gallery, the 
Departments ofPrints and Drawings, Far Eastern Art, Greek and Roman Art - were dispatched to 
Merkers. On 6'" April, MPs of the American Third Army discovered in the salt mine the hidden 
hoard of art works, as well as 100 tons ofgold, innumerable bags ofpaper currency, and a thousand 
sheepskin . greatcoats.] 

Because the Partition Treaty specifying Thuringia as part of the Soviet Zone was soon to 

go into effect, it was decided that all of the mine's contents should be shipped immediately to the 

Reichsbank in Frankfurt. The Reichsbank, although a good place for keeping gold and currency. 
was inadequate for storing art works. Until a new Collecting Point could be set up, the treasures 
therefore had to remain in Frankfurt. 

2 	 C. Norris. 'The Disaster at Flakturm Friedricbshain: A Chronicle and List of Paintings'. Thl! Burlington 
Magalinl!. 94 (December. 1952). pp. 337-347. Norris obtained much of his information from Prof. 
Otto Kiimmel, the Director of the Berlin museums at that time. 

3 	 . Because German fur coats were a premium item, news· about them raised the eyebrows of even the highest 
placed officers. Lt. General B. Smith and his officers in Frankfurt became interested and by 10 November 
had wrested. them from .the WiesbadenCollecting Point, where the coats had served as excellent packing 
material. "But on close'inspection of them Smith must have been disappointed when he saw that the coats 
were long lUld ungainly and made of the crudest sheepskin - hardly what his officer; would find attractive, 

, " 
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Sometime in June. Lt. Commander Charles Kuhn (a Harvard professor then at SHAEF HQ) 
and Captain Jaines Rorimer (on leave from the Cloisters and in charge ofMonuments work forthe 
Seventh Army). selected the Landesmuseum in Wiesbaden, built in 1920. as a Collecting Point for 
the Berlin holdings. As this ,museum had not suffered major bomb damage it required a minimum 
amount of repair. Its roof was mostly intact and its several hundred rooms were in fair enough 
condition. In order to quickly put things into shape someone with military experience was needed, 
and that is why Walter Farmer and I qualified. Neither of us were nominated by art protection 
groups at home but had obtained our MFA&.A assignments on our own initiatives.· Captain 
Fanner. who had done distiriguished work in the Corps ofEngineers. was keenly interested in art 
and preservation. With his grasp ofhow the military functioned and his background in architecture 
and interior design. he was regarded by Kuhn as eminently qualified to rehabilitate and operate the 
new collecting point $ 

I came to Kuhn by way ofParis and the Signal Intelligence Division. When I approached 
Lt. Rosen in the ETousA Personnel Office about the need for trained people on the Monuments 
team, he telephoned Colonel Geoffrey Webb (Slade Professor ofFine Art at Cambridge and now 
Monuments Chief for SHAEF). Webb, who knew Oskar Hagen. my mentor in Art History at the 
University ofWisconsin. recommended me at once as an art historian to serve on the Monuments 
team. During my trip from Paris to Frankfurt, with the order to transfer in hand. I was beset by non
coms in Replacement Depots who were adamant that only officers could serve in the MFA&.A 
group. But when I finally met Kuhn at SHAEFHQ he overrode the regulations; and I reported for 
duty on 22Dd JUly. 

By the time I arrived, Capt Farmer had already started to rehabilitate the museum. He 
installed a wire fence around the entire building and placed flood lamps at each comer to illuminate 
it at night Soldiers from the 26111 Infantry Anti-Tank Company guarded the perimeter night and day 
by walking anti-clockwise around the building, one inside the fence and one outside. All Germans 
tainted by Nazi background were discharged and new guards and specialists hired. But where in 
ravaged Germany would one find glass to replace the many broken windows, especially those in 
the skylight structures? Using his accumulated military know-how, Farmer solved the problem by 
'borrowing' 26 tons ofglass from a US Air Force installation that was being built nearby. 

Shortcomings in our museum practices. known only to Farmer. myself, and Farmer's secretary 
Frau Renata Hobirk, should be acknowledged ifa fair assessment ofour capability for protecting 
art treasures is to be made. During our tenure we had one break-in. An MP with his WAC girlfriend 
used a secret tunnel extension leading from the building across the street to our building, as a 
trysting place. They pushed out a few bricks and made an opening large enough to squeeze 
through into our sub-basement, where they took five minor paintings from the vault holding the 
Wiesbaden Landesmuseum' s collection. Flaunting the MP arm band, they bluffed their way past 
our American guards and then audaciously hung the paintings on the walls of their billet They 
were soon apprehended, and the paintings were restored. 

, Only one serious accident occurred: while our key master and gallery technician. Herr 
Basenfelder, was fixing the lock of a large glass display case in which the Guelph Cross was 
installed, the heavy door swung out too far. and the case tipped over. Even though this priceless 
gold and enamel artifact of the Middle Ages received only minor damage, it needed repair along its 
rims. A local jeweller who knew the secrets of gold bead decoration was found. and I was sent 

4 	 Professor Sachs, head of the Sachs Committee. recommended an historians and museum curators for 
MFA&A assignments. Sachs' committee was part of the Roberts Commission, an organization set up to 
protect and preserve artistic and historical monuments in the battle zones. Many of these appointees 
were given Naval commissions and a significant number of them (eight) were graduate students at 
Princeton. . 

5 , W. Farmer. unpublished essay. February. 1963. pp. 3·5. On 9 February 1997, Farmer wasa~arded the 
Commander's Cross of the Federal Order of Merit (Verdiensllcreuz) in Berlin. He died 9 August 1997. 
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I there unaccompanied and unarmed - so as not to attract attention - carrying the Cross in a small 

1 
! suitcase. I watched the jeweller as he made the repairs, all the while listening to his remarkable l 

discourse on Etruscan gold work. 

I 	
, .\There was a strict house rule that no one was allowed in the museum unless the Captain 

gave his permission in person or in writing. One day, while Farmer was on a field trip, I received a 
call from the front desk saying that certain high ranking US officers wanted to come in and see the 
collection. They did not have written permission so I rushed to the gate area, told the officers what 
the regulations were, and that they would have to come back another day. The Major exploded: 

1 "Who the hell do you think you are, soldier? This is a full Colonel who wants to visit" I persisted 
but finally yielded when he threatened me with court-martial. While they were in the museum I 
watc~ed their every move. Within the month the offlcersreceived official reprimands. 

. .·Besides our many other duties such as getting rid of Hitler trees, renaming streets which 
had previously been named after Nazi officials, verifying the denazification of local art dealers, and 
taking inventory of thousands of art objects, we spent long hoUrs preparing the museum for the 
Berlin material.1i On occasion, unusual problems arose having to do with exiled art or challenged 
ownership. Here. two special objects stood out: the Holy Crown ofHungary, an eleventh century 
masterpiece ofByzantine gold and enamel craft; and the bust of Queen Nofretete. the famous 
spouse of Ikhnaton of Egypt The Crown had great political significance because without its 
presence, no government in Hungary could have legitimacy. It was sent without fanfare to Fort 
Knox for safekeeping and stayed there until 1979 , when the political situation in Hungary justified 
its return to Budapest. 

Nottetete did not leave Wiesbaden for a stay in America. but she did become a cause for 
concern when the Egyptians began to agitate about having her returned to Cairo. They felt their 
claim to the statue was justified because ofthe alleged way the Germans had taken it in 1912. The 
only way io ascertain if the unprepossessing box that arrived at the museum with the label Die 
Bunte Kiinigin contained the statue, was to open it This ceremony took place before a small 
gathering of official witnesses from the German GOvernment and the American military. The 

. wooden top came· off without trouble, after which I carefully uncovered the wrapping ofjet black 
. tar paper. Beneath the tar paper was a sea ofpure white spun glass, and within it the beautiful face 

of the renowned Queen, serenely looking up at us. Because the Egyptian complaint remained 
unresolved, the statue remained in Wiesbaden until it was sent back to Berlin in 1955. 

The deadline for transfening the Kaiserroda mine contents from the Reichsbank to 
Wiesbaden was 20'" August. Right on time, long lines of trucks with armoured vehicles in front 
and back arrived with their cargo at the Collecting Point's loading dock. By the end of the 
operation, the Wiesbaden Landesmuseum was transformed into a repository for one of the world's 
largest collections of art7 

Suspicions arose in late October when a portly Colonel appeared at the museum, dropping 
hints that certain German-owned paintings - which were on a list he had brought with him
would soon be sent to the United States. Sensing that something was wrong but disbelieving 
such a thing would ever come to pass, Farmer put the thought aside. When the order to ship 
actually arrived on 6111 November, he flew into a rage. 8 At first he contemplated refusing the order, 

6 	 Yet I had enough time to organise a series of string quanet concens for the Enlisted Men's club and to 
colDlIlission the artists Alo Altripp and Lore Hengstenberg to make a drawing and a watercolour, 
respectively, of the prize object in our treasure room, the Holy Crown of Hungary. . 

7 	 Besides the Hungarian Crown, ~ took care of several hundred Polish church treasures, various items of 
tOOled art, a large collection of Jewish ceremonial seroUs, collections from museums in Frankfurt, Krefeld. 
Mainz. Ulneberg, Cologne. Mannheim, and KasseL The Jewish material was eventually sent to Offenbach. . 

8 	 H what T. Howe describes in his book, Sillt Mines aruI Castles: The Discovery aruI Resrillllion of Looted 
European Art, Indianapolis, New York: Bobbs-MerrilI Co .• 1946, is correct, Fanner's superiors close by 
in Franldwt knew about a proposed shipment during much of September. Why they never alened him 
bas never been explained. 
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even though it meant risking a court-martial. When he regained his composure, he called on the 
Monuments officers to meet with him the next day for a parliament of concern. The result was the 
famous Wiesbaden Manifesto, the only protest of an official order made by US officers in the 
European Theatre of Operations during the war. Twenty-five signed. Some did not sign and a few, 
who could not attend, wrote letters later. . 

The Manifesto argued that the Order established an immoral and untrustworthy precedent, 
and that contrary to the claim expressed in it, the collecting points were properly staffed and 
functioning effectively. It concluded with a statement which resonates even today: 

We wish 10 state that from our knowledge, no historical grievance will rankle so long, or be the 
cause ofso much bitterness, as the removal. for whatever reason, of a part of the heritage of 
any nation, even if that heritage be interpreted as a prize of war .. And although this removal 
may be done with eve:ry intention of altruism, we are none the less convinced., that it is our 
duty, individually and collectively, to protest against it., and that though our obligations are to 
the nation to wbich we owe allegiance, there are yet further obligations 10 common justice, 
decency and the establishment of the power of right., not of expediency or might., among 
civilized nations. . 

Lt Commander Bancel La Farge, who bad been active in art Protection since D-Day and 
was now the top officer in charge ofMonuments, held up theManifesto for a time - it is unclear 
how long - to protect the signatories until they had safely left military service.' But the word got 
out. Janet Fianner, who visited the Wiesbaden Museum at about this time, promptly published a 
brief yet informed 'Letter from the Rhineland' in the New Yorker: 

This project. casually suggested by American officials at Potsdam, perhaps as a well-meaning. 
attempt 10 keep the pictures warm this winter in the steam-heated United States, is already 
regarded in liberated Europe as shockingly similar to the practice of the Einsatzstab 
Rosenberg.10 

Shortly after the shipment of the 202 arrived'in the United States in December, protests 
began to be heard in Washington. Among them was one from Charles Kuhn, now back at Harvard, 
who wrote an article for the January College Art Journal in which be publically }X)inted a finger at 

. the author of the Press Release, Lt General Lucius Clay.ll 
By targeting Clay, Kuhn centred the anger ofMFA&A personnel, who, as they mustered 

out, had been mostly unaware of the Press Release and its authorship. Now, finally, they had the 
perpetrator they were looking for. However, there were many }X)litical complexities behind the 
Press Release that remained unknown. It waS not until 1974, when Clay's papers were published, 1, that other factors - diplomatic meetings and related correspondence - could be tied in to them. 12 

Co-ordinating all of this material with actual events - Rp}X)intments, discharges, visitations 

9 	 Capt. Edith A. Standen. HQ ETOUSA Economic Division. Restitution Control Branch. sent a letter on 
1 December 1945 to the signatories of the Manifesto. telling them of La Farge's hesitation about making 
it public and advising them that they could circulate it privately. Included were the II4IIIeS of the officers 
who sent separate letters and the three who did not sign. 

10 	 Hanner put this 17 November 1945 anicle into a larger conteltt in berbook, Men and Monuments. New 
York: Harper and Brothers. 1947. pp. 287·290. . 

11 	 C. Kuhn. 'German Paintings in the National Gallery: A Protest: CoUege An Journal. 5, No.2 (January 
1946). pp. 78-82. This issue of the Journal also included G.E. HamJin's contribution, 'German Paintings 
in the National Gallery: Official Statement,' pp. 75-77. in which she presented the complete list of the 
paintings. . 

12 _	The Ptrp(!rs of Genua! Lucius D. Clay. ed. by J.E. Smith, BloOl:nington, Indiana:. Indiana University Press. 
1974., vol. I (henceforth to be called Clay Papers). . 
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reveals the sputtering way the victors' desire for revenge evolved after war's end into a compromise 
ofreasonable clemency. In addition, the cOnflict of intentions growing between Fine Arts ideologues 
in Washington, D.C. and Monuments personnel in the field will be better focused ifseen within the 
time-line scaffolding of Clay's papers. These complexities will become clearer if they are placed 
within the shiftiIig spectrum of attitudes taking place during 1945. 

With the passage of time, it is easy to forget how rapidly moods changed during the early 
1940s. The apprehension that Americans felt when German troops overran Europe turned to 
shock, and then, after Pearl Harbour. to anger. As the war progressed and victory no longer 
seemed an impossible goal, governmental 'authorities began to think about post-war planning. 
Henry Stimson, Secretary ofWar, recalls how, during August of 1944, President Roosevelt appointed 
him along with Henry Morgenthau of the Treasury Deparnnent and Cordell Hull of the State 
Deparnnent to co-ordinate and outline what had been done by others and present their findings to 
him. Between Morgenthau's desire for a Cartheginian peace and Stimson's desire for a firm but 
humane treatment of the Germans, a chasm developed. At the Quebec conference of September, 

r.~.'

1944, both FOR and Churchill accepted the Morgenthau plan, even though reducing Germany to 
a pastoral stale would have run counter to the Atlantic Charter. which specified that both victor 
and vanquished were to have equal access to trade and raw materials for the sake of full economic ' 
prosperity. A little later. both Roosevelt at Yalta in February of 1945 and Truman at Potsdam during 
July softened the excesses of the Morgenthau plan. Still, vestiges of its harshness remained in the 
conceptions of some lower-level operatives. 13 

Eventually it was political reality - taking care of a conquered nation, seeing to it that 
people were fed and kept WBnn, estab.1ishing a functioning economy and a sound fiscal situation 
- that took centre stage. The role Germany would have to play in the great interlocking clockwork 
of Europe took precedence as the Soviet Union's hegemonical intentions became more apparent 
Ultimately these realities found their embodiment in the Marshall Plan. 

The people in Monuments, enthusiastically engaged in the cause of protecting great art 
and rubbing shoulders with decent German people who supported their cause, were sympathetic 
to this 'softer' attitude. They were perplexed by the order of 6111 November because it seemed to '(: 

reflect the earlier spirit of 'hardness'. 
Both Michael J. Kurtz and Lynn H. Nicholas provide documented evidence of the early 

stages of this shift in attitude. I. As victory neared, temptation was in the ait: One evening, after 
viewing the newly discovered hoard in the Kaiserroda'salt mine, Eisenhower. Patton and Bradley 
joked that if this were the 'good old' free..booting days 'when a soldier kept his loot', they could 
have had a fine time with the trove of gold and art As there is often some truth in a joke. the 
atmosphere of covetousness was clearly palpable. On a more serious note. the question of what 
to do with the paintings beCame involved in the attempts to distinguish between the four 'Rs': 
reparation, restitution, return, and repair. Gold can be divided and used for reparation but paintings I. 
do not lend themselves to such arithmetic. IS Restitution sounds reasonable until one begins to 
calculate such payback questions as: "How many German~owned Botticellis equal one French

~: 

~:, 
13 H.L. Stimson and M.G. Bundy. 011 Active SeIVice i". Peace and War. New York: Harpur and Brothers. , (~ 

I 
1947, p, 569; and Morgeruhau Diary, prepared by the Subcommittee to Investigate the Administration 
of the Internal Security Act and other Internal Security Laws. of the Commiuee on the Judiciary. United 
States Senate. 2 vols. Wasbington. D.C.: US Government Printing Office. 1967. A. Kubek in the 
Introduction maintains tbat Harry Dexter White with the help of "leftisb" assistants. devised the 

I 	 It 
Morgenthau Plan. 	 . 

1 
14 	 M. Kuru. Nad COlltraband: Americall Policy on the Return of Europeall Cultural Treasures. 1945· 

1955. New York and London: Garland·PubLishing. 1985; and 1.. Nicholas. The Rape of Europa: The Fate 
of European Treasures ill the Third Reich and the Second World ~r. New York: Vintage Books. 1995. I 15 For an analysis of the concepts of restitution and reparation in this context, see W.W, Kowalski. Arr

I Treasures and War. 1998. Institute of Art and Law. 
.... ; I 
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owned Michelangelo lost when it was being transported to Berlin?" Once ownership has been 
established, return can easily be made. Repair for the most part was limited to first aid treatment 

What to do about the four 'Rs' became a ball tossed back and forth by a dozen men, some 
of them in positions of authQrity. On the one hand there were the 'bulls' who thought looted art 
was their due as part of general reparation. Among them was the former oil man Edwin Pauley, a 
successful fund raiser and the Treasurer of the Democratic National Committee. He had been 
appointed by the newly seated President Truman to head the Commission for Reparation in 
Moscow and was impressed by the way the Russians were scooping up as much as they wanted. 
On the other hand there were the 'bears' - those who wanted to temper the ambition of people like 
Pauley. For them our obligation to captured art was primarily custodial. 

It is the communications ofLt General Clay, the Deputy Military Governor for Germany, 
that provide the time-line mentioned above.16 The main points of the time-line (see Appendix 1) 
can be summarised as follows: 

1) 	 How the rationale for using cultural objects as reparation yielded to a disinclination 
to use them at alL even for restitution. 

2) 	 How a desire to rapidly sequester all German an changed into concern about the 
ramifications such a move would have among the German people and our Allies . 

.. ,- . 
3) 	 How, prior to the Press Release of 2611> September.. information bad surfaced asserting 

that the Colleding Points indeed had adequate facilities and personnel. 

4) 	 How arguments developed about who would issue the Release. 

5) 	 How the insertion of the word 'perishable' into the Press Release text was a last 
minute addition. 

6) 	 How concern grew over the possibility of'tinle-deIayed' looting.17 

Having in mind the mood of postwar Germany and a glimpse into how the Press Release came 
about. we can see how Kuhn's protest article in the College An'Journal can be better rationaIised.18 

16 	 Lucius DuBignOll Clay, a southern gentleman and the lOll of a US Senator. had graduated 27* in his West 
Point class of 137_ His political and administrative skills earned him the hOllor of becoming, at 43 years 
of age, the youngest Brigadier General in the lIl'Illy. They also earned him the directorship of wartime 
military procUIement While working with Morgenthau at Bretton Woods he was in a position to make 
important contacts; and in 1945 he was recoinmended by Stimson for the leadership positiOll in Germany. 
Even though he knew little about Germany and could speak no German, his many accomplishments 
during the ensuing three years would assure him a solid place in history. See I.E. Smith. LuciJ.Is D. Clay: 
All American Uf~, New Yodc Holt. 1990. and Lucius D. aay, DeCisioll in Gmnmry, Westpott, Connecticut: 
Greenwood Press, 1950. The timeline in Appendix 1 profi~ from Lynn Nicholas' reading of the 
personal papers of those involved. 

17 'Time-delayed looting' takes place when the passage of time freezes into pef1!lB.nency the saying, 
"possessiOll is nine tenths of ownershipw. Such transfers can be legalized by ingenious legisLative action 
taken retrospectively. Justification for continuing their retention can be made by calling payments 
'questionable,' or claiming they were made to 'questionable' authorities. There are some wbo regard the 
Elgin Marbles in this light Recently the lower house Parliament of Russia overrode Yeltsin's veto of 
their bill to retain archives and trophies of art, 308 to IS; see M.R Gordon, 'Art Issues for Russia: Should 
It Retain Nazi Plunder?', N~w York Trm~t /lIt~matiollal, 17 April 1997. Even the best of cultural 
intentions can suffer from insufferable obfuscation by being submitu:d to discourse by politicians; see for 
example the H~aring 011 H.R. ,12543 b~for~ th~ Subcommittee 011 Commerc~ alld Finance of the 
Committee oll/n/entatl! a1!d Forl!igIlCommerc~, 1~.September 1966: 'A Bill to Amend the Trading with 
the Enemy Act to Provide for the Transfer of Th.rCe ·Paintings to the Federal Republic of Germany in 
Trust for the Weimar Museum.' 
See note I 1 above.· 
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Though he wrote, ..... it is useless to speculate as to the true reason for this act ..", he nevertheless 
does specUlate by suggesting two quite different reasons: 

Perhaps it was nothing more than a token shipment - a face-saving device that high authorities 
are sometimes forced ~ indulge in, once they fmd themselves committed to an unwise policy. 
Perhaps it was only because they are 'damned good pictures'. 

For al1 who know how even 'high authorities' can squirm when they have done something 
foolish, Kuhn's first reason seems understandable. Yet if accepted. it would exculpate 'high 
authorities' from doing more,than indulging in bureaucratic evasiveness. Kuhn's second reason 
could scarcely be attributed to Clay because we have no evidence that Clay gave any thought to 
the history of art and its 'damned good pictures'. To find out who might yearn for estimable 
paintings.we shall have to look elsewhere. But first we should put to rest the keystone argument 
of the Press Release -'- that the Wiesbaden museum and its personnel were inadequate - by 
reviewing the Collecting Point's facilities. 

Deterioration of the art works? For humidity control we used the time-honoured way of 
preventing air from becoming too dry by placing pails of water in the galleries. Though Col. 
McBride from the National Gallery ofArt in Washington was told how the evaporating water kept 
the moisture level stable, he falsely reported our roof leaked and that the pails were set out to 
collect dripping water. With reports like these being sent. one can understand why the Press 
Release stressed the word 'perishable.' But we were not safeguarding fresh vegetables. Metal, 
stone, ceramic and glass works can endure wide temperature changes over centuries of time; though 
more sensitive to environment. so can paper and textiles. The fact that many of our old paintings 
'lived' on castle and manor walls through centuries of weather without air conditioning, steady heal 
during winter, or humidity control. proves that up to a point they have considerable resilience. 

Lack of fuel? Everyone except the people in Monuments thought this was a valid issue. 
~:The large piles of coal briquettes kept outside our museum were more than enough to carry us 

through the winter and spring. Edith Standon, who took over the direction of the Collecting Point 
after Capt. Farmer and I left in March, said there was no coal problem during the rest of 1946.19 

Reacting to Kuhn's article, which asserted that there was, in fact., sufficient coal, S. Lane Faison, Jr. 
ofWi1liams College wrote a letter to the Editor in the College Art Journal: 

Sir: I think you covered the recent German fracas admirably. The only thing 1missed was the 
suggestion ofone despairing colleague that it would have been easier to ship the needed coal 
to Europe than the paintings to America. It wouldn't have been necessary to have experts 
wrap up the coal.2l 

19 	 Standon lener to the present author, 12 October 1997. Concemi.ng the coal situation, see the sectiOIl, 
'Interest o( the United States in Establishment o( Export-Import Machinery (or Germany and in German 
Coal Production and Distribution,' pp. 1521-1558, Foreign Relations of the United States: Diplomatic 
Papers, 1945, vol. 3. European Advisory Commission; Austria; Germany. Government Printing Office; 
Washington. 1968, See also, G. Stolper, The German Economy: 1870 to the Present, New York: 
Harcourt. Brace, 1967. p. 197. and H. Feis. Berween War and Peace. Princeton: Princeton University 
Press. 1960. p. 248 n. 2. 

20 	 Vol. V, No.4. (May, 1946), p. 381. The Journal incorrectly gave the author's name as J. L. Faisan, Jr. 
Coal in post-war Gennaliy was indeed an important issue: quality of German coal was discussed at higher 
levels; Coal was bandied about as barter material; it was exponed to Russia and o!her countries; and it was 
being sent from the United States (see Harriman to the Secretary of State, 13 August 1945, in Foreign 
Relations, Diplomatic Papers, vol. 3, p. 1255). A (lUther note: in Capt. Farmer's 8 December 1945 
report to the Commanding General. Western Military District. it was written that ubricketts were 
delivered but not sufficient to stock pile for colder weather". Farmer did this because be realised that even 
though he had enough coal for winter, not to request more coal would spoil his chances for future 
allotments during the next year. 
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Safety? Not perfect, as we have admitted here: but then the Louvre didn't have a system 
perfect enough to prevent the Mona lisa from being taken off the wall and out of the building 86 
years ago.21 And several imJX>rtant art works stolen from the Isabella Stewart Gardner Museum in 
Boston have not yet been found. 

Personnel not available? It would be difficult to find someone more capable than Ernst 
Hollzinger, director of the Stiidelsches Kunstinstitut in Frankfurt, who worked with us. Our 
photographic team from Photo Marburg, Eva Marie Cz.ako and Frau Cluistine lost, were offirst rate 
quality. Frau Flinch, our restorer (who did only the necessary first aid), was a protege of Max 
Doerner, the leading figure in art conservation in Germany. Otto Seeler was our architect in 
residence and we also enjoyed the expertise of Drs. FrederichBletbaum, Wilfrid Schoppa. Ferdinand 
Kutsch, and M. Bruckman.. . .. ..... 

There is one other Collecting Point circumstance that has never bef!n mentioned. Itoccurred ., 

6111while the 202 paintings were being selected and packed in accordance with the Order of 
November. Lamont Moore from the National Gallery in Wasbingtoncame to supervise the selection 
and packing. He told Lynn Nicholas that because Wiesbaden held so many Ge.r:man-owned 
paintings. he did not have to look elsewhere but could use exclusively the list prepared by Walker 
and Swarzenski at the National Gallery. 22 My duty in this enterprise was to inspect each selected 
work for its condition and then send it to be photographed on large glass plates. Frau Hobirk 
recorded my verbal observations and typed up the report. It took us twenty hours a day for nine 
days to complete this task. When the packing of the 202 paintings into 45 boxes was nearly done, 
our workmen approached me with a letter they had written, a letter similar in spirit to our Manifesto. 
If the paintings were never to be returned, they wrote, they hoped they would not be branded as 
JX>stwar criminals. I gave them permission to include their JX>ignant letter of protest in the shipment, 
and they tacked it carefully to the inside of one of the boxes. It has never been disclosed whether 
this letter was ever discovered. . 

Once the shipment was on its way, justification propaganda rolled off the presses. An 
American newspaper published for Germans. Die Neue Zeitung, reJX>rted in itS issue of 30lIl 
November that we had no heating fuel; Stars and Stripes ofthe same date told its readers that the 
art we sent had been looted. TheNew York TImes of 7111 December noted the secrecy with which the 
shipment arrived in this country and placed'its value at $80,000.000. The overseas edition two 
days later stated that the paintings were N~ loot Deploring such misinformation. Edith Standon 
and Thomas Howe wrote the Tunes a joint letter, published in the edition of 2ad Ianuary 1946, 
avowing that none of the paintings were looted and none had dubious ownership.:13 

Less than two weeks later. Rensselaer Lee. President of the College Art Association. wrote 
to the Secretary of State that members of the CAA were dist.uIbed by the action because it 
questioned the integrity of the United States. Declaring that adequate facilities did in fact exist in 
the American zone in Germany, he asked for a clarification of the action. On 2j1b Ianuary a reply 
came from Acting Secretary of State James W. Riddlebezger. Chief, Division of Central European 
Affairs. stressing that their decision was based upon the September Press Release: that three . 
separate investigations had proved that personnel and facilities were inadequate; and that because 
the coal situation was critical. Clay could not be expected to take heat away from hpspitals. 

Very little resulted from these exchanges. But a Resolution prepared by Frederick Mortimer 
Clapp (director of the Frick Collection) and Mrs. Iuliana Force (director of the Whitney Museum) 
and sent to President Truman on 9d> May 1946caused a stir, undoubtedly because the 95 individuals 
who had signed were from leading museums and universities. One particularly biting section read: 

21 See above. 

22 Nicholas. op. cit•• p. 395. . 

23 The ·fulf lext of this and the CQi!=unications to follow can be found in Thomas Howe's book previously 
:f cited: Sa/I Mines arul Castles, 'pp. 29()'317. 
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i ... whereas it is apparent that disinterested and intelligent people believe that this action 

I 
cannot be justified on technical. political or moral grounds and that many. including the 
Germans themselves. may find it hard to distinguish between the resultant situation and the 
'protective custody' used by the Nazis its a camouflage for the sequestration of the artistic 
treasures of other countries ... 

1 
i Three answers to the Resolution letter from people in Washington added little to the 

excuses already given. However. the quick response from the Roberts Commission (1411> May) 
ended with a paragraph which reveals more than the writers realised: "The Commission is strongly 
of the opinion that the resolution sponsored by Dr. Clapp. Mrs. Force and others, is without 
justification and is to be deplored" 

Obviously, there was a growing disharmony between the Roberts Commission and the 
Monuments Officers in the field. Of those who had been associated with the Commission. only 
two signed the ClapplForce Resolution: Daniel 'c. Rich ofthe Chicago Art Institute and Sumner M. 
Crosby of Yale University. Crosby, reportedly, wrote a letter of resignation when he heard about 
the September Press Release, which he considered to be a slap in the face to the Monuments effort 
as well as a veiled attempt by museums to appropriate art wodes." 

The rift between the tWo factions had been widening, partly because those abroad - who 
each day had to address new sets of concrete problems - and those who were fighting a paper 
war at home, inevitably saw things from a different perspective. It reached a point where the 
Roberts Commission finally acknowledged that special trips abroad had to be made because 
communications with those in the field had deteriorated.2j As matters escalated, Paul Sachs, a 
Roberts Commission member, thought the rumored contents of the Wiesbaden Manifesto reflected 
the "silly talk" of theNew Yorker article. When he learned of the protest letter written on behalfof 
the College Art Association he resigned in anger from the CAA, then: 

stormed down to Washington and aroused those morally lethaIgic gentlemen of the RC into 
cursing maledictions against all signators ofthe Manifesto and raising the most blood curdling 
din that all should be courtmartialed.:16 

The violence of this reaction suggests a deep-seated frustration. One cannot but wonder 
ifSachs was privy to aconnection between the list John Walker asked Hans Swarzenski to make of 
top masterpieces, and to Walker's mark. 'NG' [National Gallery] on alist of important wodes ofart 
that had been retrieved in Germany. And did he know that Finley, the director of the National 
Gallery ofArt, wanted Walker to interest Clay in the great photographic archi ve of cultural objects 
at Marburg?21 

Even GeD. Clay had his suspicions about the National Gallery. In his top secret letter to 
General Noce ofApril4t11, 1948. he concludes with this EYES ONLY statement 

From the vecy beginning I have had serious doubts as to the real desires and intent of the directa:s of 
the National Art GaIIel:y. Their representatives on an early visit talked about the possibility of 
obtainiIig these pictures either in reparntions or in payment of occupation costs ._11. 

24 R.W. Winks, Cloak aru:i Gown Scholars in the St:cret War, 1939-J96J. 2'" edn.• New Yori::: Yale University 
Press. 1987. p.49. 

25 Rt:port of tht: Amt:rican Commission. op cit .• pp. 21-24. It should be noted that the Repon of 1946 
makes no mention of the Wiesbaden Manifesto. 

26 L. Nicholas. Tht: &pe of Europa. op. cit. pp. 396-399. 
27 Ibid., p. 392, 395. and 401. 
2S Clay Papus, vol. 2. pp. 615·616. The obituary for Walter Farmer published in The Economist. 23 

August 1997. states: -:fbe National Gallery of An in Washington coveted 202 of rhese treasures ... " Thus 
the suspicion lingers. 
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OffiCIAL ART SEIZURE UNDER MILITARY CLOAK 

However, Lynn Nicholas in her book discounts the bitterness felt by the Monuments 
personnel, as well as their suspicion that Francis Henry Taylor of the Metropolitan Museum of Art 
and J OM Walker ofthe National Gallery of Art wanted "to get something out ofthis war." Without 
citing her source, she ciaimed there is " ... plenty of evidence that Treasury officials supported 
such a concept' ... "~ But ifshe had compared the items sent to those left behind, she would realise 
that the selection of the 202 disobeyed the November order in two significant ways: the addition 
of the Manet andDaumier oils from the National Gallery ofBerlin, thus making the tota1202;JO and 
the inclusion offour Adam Elsheimer paintings. which could not be called " of greatest importance," 
while more than a dozen Rembrandts were passed over. Compared to Rembrandt, Elsheimer was a 

i"
minor figure. Furthermore, one of the four Elsheimers was suspected not to be from his hand. Is 
it possible that because there were no paintings by him in our major museums, here was an " 
opportunity to fill in the Elsheimer gap? 

In his book. David FInley responded with generalities to the various protests being made 
about the 202. He avoided defending the position of the National Gallery by not bringing up the 
critical issues. Instead of facing core questions, he rolled off resounding phrases such as 
"unwarranted criticism" and "an outcry and extraordinary point ofview set forth in the manifesto 
signed by afew ofthese individuals" (italics mine). 31 

It is doubtful ifresponsibility for the 202 will be found in a 'smoking gun' - in a paper trail 
leading to specific people writing down an official agreement. Instead, the scenario could well 
have been one like Louis Auchincloss describes in his novels about his own upper class, whereby 
gentlemen's agreements between those of high social station and power are made informally, in 
posh clubs and mansions. Such understandings have no need for the wordy ttuth of written 
contracts. 

The issue of the 202 was kept simmering because of a continuing stream of letters written 
to newspaper editors, senators, and Washington officials. Finally, the Subcommittee of the 
Committee on Armed Services met to consider Senator Fulbright's bill (S. 2439) to retain the 
pictures temporarily so they could be sent on an exhibition tour prior to their return to Germany.32 
By 4111 May 1949, after being seen by ten million spectators during its tour of the United States, the 
collection was returned to Wiesbaden. 

Just as there were many American soldiers who looted independently during WW2, so did 
many Austrian, French and Russian soldiers.33 But when it came to official looting or official 
reluctance to return looted art, the record chalked up by these countries ranges from poor to 
scandalous. Their behaviour did not produce an expression of gratitude as was shown to us by 

29 	 Nicholas, op. ciL, p. 400. 
30 	 Cay memath's assertion thaI after personally selecting the 200 paintings, F. Ii.. Taylor of the Metropolitan 

Museum added the other two in order 10 please: Eisenhower, is unsubstantiated by any evidence; see Cay 
Friemutb, Die geraubte KIllISt. Braunschweig: West=naD., 1989. p. 108. TItles of the two works in question 
~ Danmia, Don Quixok and Sartcho Pim.ul, a gift of 1906 from Alfred &it, London; and Manet, '17Ie 
Greenhouse. a gift of 1896 from Edvard Arnhold, E. and R. von Mendelssohn, and H. Oppenheim, Berlin. 

31 	 D.E. FlDley. A Suwiard of Excellence. Washington: Smithsonian Institution Press. 1973. pp. 155·169. 
32 	 See Appendix 2: The Return to Germany. 
33 	 Looting of art in the Far East theatre of war has. 10 my knowledge, been given scant anention. Though the 

Roberts Commissioo included a few specialists in Far Eastern an in their rostc;r - as did the English - little 
seems to have been accomplished by them. A vivid description of the situation dwing the North Burma 
Campaign was gi~ 10 me by Capt. Tom Bogardus. in charge of the Green Combat Team. one of six such 
ICamS making up the forne known as MetriII·s Marauders. Of the 425 men starting, 47 were alive after four 
months. In their 1,000 mile, trek through the jungles they witnessed bow each successive wave of soldiers. 
~e British and then the Japanese, trashed villages, took food, looted or destroyed folk an and prayer 
ceremonies wrilU::n on banana leaves. and raped. The natives of the are.a. the Kachins. were pleased that 
American.trOOps did not act in this way. Bogardus repons. that MAt no time before. during or after our 
t:raining aPd Combat service in Burma was there ever a mention of whal. to do if we ever found an worts or 
anything pertaining to that aspect of war." Letter to present author from Bogardus. 10 October 1997. 
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the Dutch Government in 1946.34 They did not tolerate whistleblowerS as we did. nor were they 
encumbered by our sometimes clumsy democratic processes, within which individuals and 
organisations often bruise each other, even as they work toward the same goal. Compared to the 
looting indulged in by some European countries, our taking of the 202 was a mild transgression, 
one that was rectified early on. As President Truman declared. 'There is no piece of territory or 
anything of monetary nature that we want out of this war." 

Those who think legislation will effectively curb wartime looting take comfort in the body 
of prohibitory laws and codes compiled over the past several centuries. Though such injunctions 
can inhibit both individual and official looting. they often diminish during the heat of battle. The 
extent to which restraint eases depends upon many things ..:-. the prevailing morality, the 
enforceability of laws, the socio-economic structure of society, and the degree to which the political 
complexion of nations allows them to become renegade. 35 

Will there be looting of fine art in future wars? Probably yes. We cannot close our eyes to 
the world's long history of larceny. a history that transcends time, place, and religion. Andrea 
Alciati's pious dictwn of the early sixteenth century - that because Christians are brothers, war 
between them would be civil war, in which case looting would have no place - is unrealistic. l'he 
looting of art will disappear only in an atomic or biological war, after which everything would be 
untouchable. In such a catastrophe, Joseph Brodsky's 1994 line bCcomes prophetic: "Lousy 
times; nothing to steal and no one to steal from...The legions return empty-handed from their far 
away expeditions." 

APPENDIX 1: Time-Line with Commentary 

July 15 1945 - The Potsdam Conference opens in Berlin 
July 17 - Evening meeting ofClay, Stimson, and Pauley 
Stimson and Pauley agreed that Clay should get approval for transporting German-owned and 
privately-owned art works to the United States where they would be held in trust until they "could 
be returned to proper German ownership." 
July 18 (or 191) • Clay meets with President Truman 
AtPotsdam, Clay obtained from President Truman a verbal agreement to send art works temporarily 
to the United States. The Roberts Commission's 1946 swn.rnary of the Potsdam Conference 
Agreement on Art Obj~ts listed three classes: Class A consisted of art works taken from public 
and private collections by seizure and without compensation; works taken from private owners 
who were presumably given some compensation made up Class B; Class C material consisted of 
bona fide property of Germany. As the US occupation force lacked proper facilities and expert 
personnel, items from Class A were to be "removed to the United States as rapidly as arrangements 
can be made and distributed among the museums in the US properly equipped to handle these 
works of an." Class B remained moot; Class C, which would include the 202 paintings, had the 
following selfserving attachment: ''It is not believed that the US should desire the works of art in 
Class 'C' to be made available for reparations and to be divided among a number of nations. Even 
ifthis is to be done, these works ofart might well be returned to the US to be inventoried, identified, 
and cared for by our leading museums ... "36 

34 See Appendix 2. 

35 See Appendix 3 for a brief historical excursus on looting. 

36 Reporr of The American Commission for the Protection and Salvage ofArtistic and Historical MonutfU!1IU 


in %r Areas. Washington, 1946, p. 148. (henceforth refem:d to as Robens Commission). Kurtz. op. cit, 
p. 124, gives evidence attributing instigation for this classification of art objects to Lt. Col. Leslie 
Jefferson. Iefferson.who succeeded Col. Henry J. NeWton in the Reparations. Deliveries and Restitutio!! 
Division. was io charge of the Division which included the MFA&A branch. 11e' was a mao who bad 00.· . 

interest io art (Nicholas, op cit. p. 383). . 
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July 29 - The Potsdam agreemera on art works leaked out. 

Monuments headquarters in Frankfurt became aware of Clay's actions and reported them to Murphy 

and others. They tried to find out who originated the idea. . 

July 30 - Memo 10 Clay from Murphy and Clayton 

Pauley and Clayton added thIs proviso: "If removed to the US it should be announced that they 

are being taken there only for care and safekeeping and that their eventual disposition will be 

subject to future Allied decisions.'t37 

August 1 - Byrnes to Molotuv and to Bevin 

In Secretary of State Byrnes' letter to V. M.' Molotov, People's Commissar for Foreign Affairs of the 

Soviet Union, the text of the Potsdam Conference Agreement on Art Objects was included plus a 

critical paragraph concerning Class C: 


It is contemplated that the third category ofwor:ks ofart will beshipped as rapidly as arrangements 
can be effected to the United States for care and safekeeping, for which adequate facilities do DOt 
exist in Gennany. Their eventual disposition will be subject to future decisions. 

On the surface this would seem reasonable because at that time Collecting Point WJeSbaden, 
destined to rescue the Berlin art works from their unhappy stay at the Reichsbank in Frankfurt, was 
not yet fully prepared to receive such a massive amount of material There is no indication that 
those making such bold .pronouncements about·Qass C had any idea of the enormity of the 
treasure or the purpose ofCollecting Points. Molotov could not agree with the Class C disposition. 
He probably distrusted the notion of urgency for shipment as well as the possible malleability 
implied by the phrase, "will be subject to future decisions."3' 

Secretary of State for Foreign Affairs Bevin was sent the same memoas Molotov. Although 
Bevin did not get around to responding until I?''' September, his letter contained information that 
could have dissuaded Oay from sending the Press Release of 26111 September. He maintained that 
moving the art works to the United States would arouse unnecessary ill feeling, thus aggravating 
the problems faced by the Controlling Authorities: that the Allied countries who might need these 
works as restitution for works they had lost would feel resentful; and that transport overseas 
would be fraught with danger. His concluding point showed he was more aware of what the 
American MFA&A people were actually accomplishing than were the Americans: . 

I note that you say there are no adequate facilities in Germany for their safe-keeping. I am bound 
to say, however, that !his does not accord with my information and I suggest that the matter 
should be very carefully investigated before any action of the kind you mention is taken.19 

Byrnes did not respond to Bevin's letter uriti127"" November, a few days after the shipment 
of the 202 was sent on its way. He excused his delay by saying that in trying to meet Bevin's 
desires he was obliged to conduct "involved discussions with a number of officials." He then 
reported that only "one carload" [I] was being sent because military authorities couldn't find 
adequate storage 8l!d that "experts in the field" strongly recommended the selection they had 
made - an obvious falsehood. 40 

37 	 US Department of Stale, Foreign Relations of the United ~taIeS, Diplomatic Papers. 1945. 11Ie Conference 
ofBerlill. vol. 2. Washington. D.C. United States Government Printing Office. 1960. p. 924: 'Memorandum 
for Gen. Cay (1u1y 30) from Edwin W. Pauley. Representative on the Allied Commisssion on Reparations, 
and William L. Clayton. Assistant Sec. of State: . 

38 . 'Foreign Relations of the United States: Diplomatic Papers, 1945' Washington, US Printing Office, 
1%7,wl.~~"~ . 

39 Ibid., pp. 949f. 
40 Ibid .• p. 955. 

131i'1 ' 
.'. 



..;-:. 

~l. 3.lssue 2 ART ANTIQUITY AND LAW June 1998 

August 1 and 7 -Angry responses 
John Nicholas Brown - socially prominent, amateur art historian. cultural advisor appointee to 
the American High Command - was so upset by the recent tum of events, he thought of returning 
home to dramatise his discontent Clay wrote to the War Department about Pauley's and Clayton's 
lack of cognisance of the agreement President Truman made at Potsdam: 

•.. 
This is of course in conflict with infonnal approval of President I am apprehensive that 

removal of German art without statement of furure intent to return would not be acclaimed 

by public at large.41 


August 10· Brown to Clay and. others 
Brown, dismayed that he had not been consulted, informed Clay that personnel was available and 
that the Collecting Points were now ready to provide safekeeping for the paintings. To express his 
anger he pointed to the "questionable legal fiction of trusteeship" which seemed to him and the 
Monuments people "immoral and hypocritical". 1\vo days later he wrote to his wife that he felt like 
a failure because his consistent advice not to take German-owned art works was being rejected. 
On 14 August he met once more with Clay to argue his point, but Cbiy did not budge. 
August 14· Byrnes to Pauley and Clayton 
During AUgust Byrnes continued to mull over the problem. In his letters to Murphy and Clayton, 
he reponed that State approved of Clay's proposal to transferthe art works. However, he emphasised 
the need to inform the Germans that we were "not appropriating German art t.r'el:isures"; that we 
shouldn't be accused of 'cultural looting'; and that some items may be required for restitution of 
destroyed or irreparably damaged items.4

% 

Lynn Nicholas records several revealing events presumably occurring around this time: 
John Walker of the National Gallery, who was a Roberts Commission's emissary to Europe, got 
wind of Clay's proposal on 14rhAugust; Dinsmoor and Taylor of the Roberts Commission felt it 
proper that Americans could now seethe art works; Taylor made a statement, which in no uncertain 
terms demonstrated the Commission's hard attitude, that he would: 

interpose no objection to whatever decision the Government would rnakeregarding the use of 

cultural objects for reparation purposes ... the American people had earned the right in this 

war to such compensation if they chose to take it" . 


August 20 • 57 trucks brought the art works of the Berlin museums from the Reichsbank in 
Frankfurt to the Wiesbaden Collecting Point 
August 28 • Byrnes to Clayton 
Byrnes worried about the claim we had no obligation to tell the Germans they needed to make 
replacement in kind. We should not, he said, drop our intention ''to replace looted art destroyed or 
not found." For substantiating his position he cited the agreement of sm June on restitution made 
by the State-War-Navy Co-ordinating Committee and the Roberts Commission: 

If works of art, books, historic or artistic archives and other artistic or historic property 

known to have been looted cannot be found within a period of two years after the unconditional 

surrender or defeat of Germany, there shall be an obligation on Germany to replace such 

articles by comparable objects from German public or private collections." 


41 Clay Papus. 7 August pp. 57f. 

42 Ibid., p. 945. 

43 Nicholas. op. cil •• p. 388. 

44 'Foreign Relations'. op. cil., p. 948. 
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August 31 - Meeting ofthe Roberts Conunission 
It is clear that the Roberts Commission played an important role in establishing the mind-set about 
art that prevailed in Potsdam. But within their ranks disagreements were beginning to surface. The 
Commission's secretary, Ch.arles Sawyer, expressed suspicion of Pauley's stem measures: "the 
physical presence of these objects in the country 'would lead to strong pressure to retain at least 
some of them under some pretext or another ....1$ He was aware of the possibility of ' time -delayed 
looting'. 
September 4 - Clay for War Department 
Clay still waited for final word "relative to removal ofGerman owned cultural and art objects to the 
US to hold in trust for the German people." Murphy of the State Department advised him that these 
objects should be available for "replacement in kind for articlesremoved from the liberated countries 
which cannot be found." For Clay, this work. could be better done in the US.46 

September 11 -Acheson to Murphy 
The State Department had fashioned all but the last sentence of the lead paragraph for the eventual 
Press Release. The inflammatory word 'perishable'. emphasised in the Press Release of 26cb 

September, was·stilliacking. Additions were expected so as to counter "rumours and anticipated 
criticism."Four days later Murphy in Berlin notified State that "the US Group Control Council 
planned to make an announcement concerning the removal of art to the US on 1'" September. He 
wanted to add the following sentence to the version of 11" September: "The return of readily 
identifiable art objects to the liberated countries is already underway." Having too many cooks 
was diluting the prudence the project badly needed.47 

September 14 - Acheson to Finley, Director ofthe National Gallery 
This communication officially conftrmed,the National Gallery as the storage place for the imported 
art. Acheson reported that Clay wanted to know how much space would be needed because 
shipments were to begin shortly. Acheson's Department ofState was aware of "the marginal 

.""'. 

.'.
propriety ofthis arrangement" Mason Hammond, ChiefofMFA&A in Europe. obtained an interview " 

with Clay. pled his case, citing morality. poor publicity. and great difficulty. as three reasons for not 
going through with the plan.48 

September 21 - Clay to McCloy 
Five days before the Press Release, Clay informed Assist Sec. ofWar10hn1. McCloy - who had 
become worried about the plan - that conditions for storage in Germany had improved. He 
bolstered the justification of his planned press release by describing how he caught the Monuments 
people in double-talk: how could Monuments officers argue for the return ofart objects to "liberated' 
areas on the grounds that our facilities were entirely inadequate to protect these pieces" if at the 
same time they were against removal ofart objects to the United States because facilities in the US 
zone were indeed adequate? Clay claimed the Monument Officers' worry about art objects fueled 
his own concern.49 . 

September 25 • Dissension in the Roberts Conunission 
For their meeting to discuss the imminent shipment of the 202, the Commission invited Crosby, 
Brown. Wallcer, Stout and Plaut to attend. After making them wait for ninety minutes, each of the· 
five men was allowed a few minutes to give his view about the transfer. The papers they had 
prepared were collected for a later reading. The papers emphasised three things: the dangers of 
transportation; the similarity of our language to phrases used by the Nazis; and the necessity of 

45 Nicbolas, op. cit., pp. 388f. See note 17 above for a description of 'time-delayed looting'. 

46 Clay Papers, 4 September, 45. From Clay for War Department. 

47 Op. cit.• 'Foreign Relations'. pp. 948f; Acheson. Acting Secretary of State to Murphy. US Political 


Advisor for Germany. 11 September; and Murphy to the Secretary of State, 17 September. 
48 Nicbolas, op. cit., p. 389. . 
49 Clay Papu:r, vol l. p. 83, from Oay for McOoy. 
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exhibiting the paintings when they arrived in the United States. John Walker of the National 
Gallery said he thought the moral issue had been taken care of by President Truman's promise at 
Potsdam. He also said that while the Collecting Points were adequate, there were hundreds [I] 
more he did not have information about. and thus he would not be able to take a stand for or ... 
against He then exposed his bias and his position on the inside track by saying ifwe wanted to 
be wise custodians we should bring at least part of the treasures to this country for safekeeping. so ., , 
September 26 • The Press Release is issued 
September 27 • Clay for War Department ~. 
Oay suggested that a British, French and Russian discussion on German art and cultural objects .~ .. 
might yield an agreement for retaining German objects in Germany. This, he wrote, would "reduce ~, 

our responsibility for storage and safeguarding>'. 51 .' 
Novem~r 14 • Clay to Gen. Hilldring 
When the packing of the 202 was nearly complete, Oay changed his mind about "repla.ctng unique 
cultural works with similar or comparable property as restitution." He then made a tardy confession: 
"I am ofview, in any event. that this [German art in the American zone 1should be returned to other 
zones of occupation where it originally came from before it is used for replacement purposes:'52 

This is as close as he came to admitting a mistake. Curiously. ifthe Berlin Museum contents 
were sent back to Thuringia they would fall into. the hands of the Russians. something that Oay 
bad been fearful of all along. 

The September Press Release and November Order are remarlaIDle for their inclusion of 
error. All the pilintings from the Kaiser Friedrich Museum collection could have been readily 
identifiable as bonafide unlooted items simply by looking them up in the museum's catalogue.'3 

APPENDIX 2: The Return to Germany 

Attempts were made to get congressmen interested in the problem of the 202. but more 
often than not questions were defused by evasive excuses. When Senator Robert M. LaFollette. 
Jr. looked into the problem at my request in June of 1946. he reported back to me that Mr. Cairns of 
the National Gallery said that the paintings were soiled. needed attention. and that "they are now 

. being cleaned." Not knowing that only first aid was given in the National Gallery out of respect for 
the understanding that no one cleans a museum's paintings except the museum itself, the Senator 
let the subject drop. The Milwaukee Journal (9'" May 1948) characterised those who protested 
bringing the 202 to this country as a "croaking of a frog's chorus." 

It is probable the exhibition ofP' December 1946, 'PaintingsLooted From Holland,' was 
responsible for the decision to exhibit the 202 paintings prior to their return. This Dutch exhibition 
travelled to fourteen cities before closing on 1It January 1948.$<1 It was Holland's way of thanking 
the United States Army for returning Dutch art looted by the Nazis. Only a few months·after these 
art works went back to Holland, the Subcommittee of the Committee on Armed Services met (4'" 
March, 16'" April 1948) to consider Senator Fulbright'S bill (S.2439) to temporarily retain the 202 so 
they could be exhibited in this country. 

50 . Nicholas. op. CU., p. 391. 

5 I Clay Papers, vol. ·1, pp. 85e. One cannot belp but wonder if Clay began to feel guilty about his 


unilau:ralism and was establishing. after the fact, a paper trail that would show be desired Allied cooperation. 
52 	 Clay Papers, vol. 1. 13 November 1945, Clay, Personal to General Hilldring. 
53 	 S/tUIlliche Musetn Berlin. die GemliJdegalerie.Berlin: Paul Cass.irc:r Verlag, 1929 (listed by Fri. Dr. Irene 

Kunze).. 	 . 
54 	 This well·illustrated catalogue conuptied lists of patrons and of Monuments. Fine Arts and Archives 

personnel. A. P.A Vorenkamp, c'G.R. Representative of the Nether!ands wrote the introduction. It was 
published by the Plantin Press, New York. . . 
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The meeting of the Subcommittee proceeded with both civility and a touch of sanctimony. 
Colonel Riggs of the Civil Affairs Division of the Army was quick to point out that the US had 
acted in good faith from start to finish. The Hague Commission of 1907 and the Army Basic Field· 
Manual were cited to prove the high moral standards of the country. . 

The printed report of the meeting began with Riggs' Use of the Clay press release of 26d1 
September 1945. It closed with a letter from Charles Bohlen, Counsellor for the Acting Secretary of 
State, who echoed a similar sentiment: "In view of the lack ofadequate hoUsing facilities for these 
priceless paintings, and the lack of adequate personnel for their care, the decision was made to 
transport them to the United States for safekeeping." No one challenged this assertion. Not one 
Monuments officer who had experienced the realities of the situation in 1945 was brought in to 
testify. If they had been invited. the senators could have heard testimony directly from L. Bancel 
LaFarge, previous head ofthe MFA & A Section ofMilitw:y Government for Germany wbo wolked 
as an architect in New York City. In lieu of participation. LaFarge wrote a letter to the New York 
Tunes on 22II1II April, deriding the notion of 'safeguarding' when only a handful (202) ofitems were 
sent, thus "disregarding equally important Berlin sculpture and vastly more numerous illustrious 
cultural objects from Munich, Frankfurt. or other famed collections ..... 

General Clay's Press Release was treated as if it had been written in stone. Ignorance and 
side-stepping had their day during the Subcommittee meetings. When asked if the conditions in . 
Germany had improved sufficiently to justify returning the paintings, General Draper, Under 
Secretw:y of the Army, said. "I cannot answer the question specifically ..... John Walker, Chief 
Curator ofthe National Gallery said flatly that he did not know. 

There was much talk about how embarrassed the occupation authorities would be if the 
shipment back to Germany was postponed. Warnings were made about the prospect of returning 
these paintings to Europe if the Russians were indeed planning a take-over, and the old questions 
about the fragility of images painted on wood was laboured (141 of the 202 were painted on wood). 
When all the ta1king stopped. fifty fragile paintings were returned while the others were exhibited 
around the country to an audience of about ten million people. Fulbright's wish to feed, clothe, 
and inoculate German children was fulfilled at a cost of$305,964, the sum earned from entrance fees 
to the exhibitions.55 

By 4d1May 1949 all the paintings were returned intact to Wiesbaden. 

APPENDIX 3:·ExcursuS on Looting 

Shifting European attitudes about the spoils ofwar provide a landscape upon which positions 
prevailing from 1939 to 1946 made their grim march. Hitler and his henchmen inherited the zest of 
some ofthe greatest looters ofall time, namely the Crusaders who wolked in collusion with the city 
ofVenice in the year 1204. Without compunction they carried away over half ofthe wealth and art 
of Constantinople. For those who justified unlimited rights of looting as rights of the victor, this 
was the prime model. Not to exploit fruits ofvictory must have been considered naive. In this light 
the Germans and the Soviets in WW2 would appear as exemplars. 

55 	 1. Kiihnel-Kunz.e. Bt:rgung • Evakuierung - Rilckfuhriing: Die Berliner Museen in den Jah·ren 1939· 
1959, Berlin: Gebrii. Mann Verlag, 1984. p. 387. 
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Fritz. Redlich in his pioneering study of the spoils of war in European history, De Praeda 
Militari. describes. the marriage between looting and military operations. He e~plains how 
restrictions imposed upon the taking of booty evolved as a reflection of the changing nature of 
military technology and the· structure of the society served by that military.S6 

According to Redlich, looting in the Middle Ages was taken for granted. During the 
Renaissance certain restrictions applied. particularly in the Articles of War which soldiers had read . 
to them when they were mustered. Because these rulings were difficult to enfon:e, some rulers ii 
such as King Gustavus Adolphus of Sweden gave the order in 1621 that any soldier looting 
independently - without the permission of his CO - would be clubbed to death on the spot It 'il 

"iwas commonplace for soldiers to check their loot with their CO so he could extract his part In the 
Diet of Augsburg (1500) we are told that the Commander received one third of the loot gathered. 
There was an effort made to protect the 'innocents' - monks, friars, priests; foreigners, merchants, l 
peasants, women, children and the poor - ifit helped the war effort. Commanders worried about !the timing of looting: if it began too early the thrust of the operations might be endangered, 

allowing the enemy to rally. Attemptswere made to prohibit wanton destruction, such as destroying :i 

houses or chopping down fruit trees. The thought prevailed that one could despoil an enemy if it 

had been considered honorable to kill him. 


Napoleon broke the slowly developing trend of curtailing looting by increasing the use of 
conscripts and by his casualness in provisiOning his troops. The ten volumes of art, La Galerie 
Napoleon published between 1804 and 1815. containing many looted art works, could have served 
as a model for Nazi art fanatics." Still, as the modern State emerged. so did new concepts of war. 
The new mercantilism argued that private property should be respected so that the captured 
country would be worth capturing. American soldiers learned that war and business can be 
insidiously related when they entered Frankfurt at the end of WW2and saw the contrast block 
after block of demolished citizen homes made to the untouched Hoechst Chemical Plant and the 
I.G. Farben buildings. 

The 'Lieber Code' • promulgated by President Lincoln (24111 Apri11863), The Declaration of 
the Conference of Brussels (2"" August 1874), and the Hague Convention of 1907 (Annex. 
Section 3, Article 47), were symptomatic of inodem attempts to tame the excesses of war.sa Their 
rules against pillage in genera] and art works in particular held high promise for decency in warfare. 
However, such high-flown idealism often withered during the passions of WW2. 

56 	 'De Prr:u:da Mi1ilari: Looting (J1I(/ Booty 15()()"181S Vuruljahrschrift jiJr SqziaJ IUItI Wirtschajtsgeschichu, 
Beiheft Nt. 39. Wiesbaden: Franz Steiner Verlag. 1956. Redlich, an economic historian, said be did not 
feci qualified to deaJ. with the looting of cultural objeas. He declares, however, that such a subject "cries 
out for. a historica1treattnenl" (viii). Some of the gap is filled by H. Trevor-Roper. The PllUItIl!r of Ihe 
Arts in the St!vl!nleOllh Ct!Mlry. London, 1970. The j:Irobing study made during the immediate aftermath 
of the First World War, edited by P. Clemen, ('Protection of An During War: Reports concerning the 
condition of the monuments of art at the different theatres of Will and the German and Austrian measures 
taken for their presevation' Leipsic: E. A. Seemann, 1919), describes interactions between the opposing 
sides that make a mean.il!gful contrast to the well-organized brutal looting of totalitarian countries during 
the Second World Will. 

57 	 Fllhol. Galerie du Musil! Napolion. Paris: J'I.mpri.merie de Gille Fils. 1804-1815. Also see, D.M. Quinn. 
'The An Confiscations of the Napoleonic Wm', AnuncQ1l Hislorical Review, 50, No.3 (April, 1945), 
and more recently, Cecil Gould, Trophy of Cofll/uest, London: Faber and Faber, 1965. 

58 . listing of many of these attempts and others can be found in Isabel McBride, ed. 'Who Owns the Past', 

Papers from Iht AllllUal Symposium of thl! AuslraliQ1l Academy of lilt Hunio.nilies, Melboume: O)tford 

University Press, 1985. pp. 121-124: and e)ttcnsivcly in E. Simpson, ed, The Spoils of War. New York: 

H.N. Abrams, 1997, pp. 272·311.
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THE PAYl'v1ENT OF AMERICAN CREDITORS FROM 

VESTED ASSETS 


MALCOLM S. MASON AND SAMUEL EFRON* 

ON July 25, 1941, all assets of the United States Branch of 
Assicurazioni Generali di Trieste e Venezia were taken over 


for administration by the New York Superintendent of Insurance 

upon a voluntary petition forliquidation. Hartwell Cabell, a New 

York attorney, filed a claim for reimbursement for legal services 

'which he asserted he had rendered to the New York Branch. The 

claim was disallowed by the Superintendent On the ground that the 

services were for the benefit of the Home Office rather than for 


. the Branch and, therefore, was not payable in the liquidation of 
the United States Branch. In October and December 1942, the 
Alien Property Custodian issued vesting orders transferring to him
self funds and properties in this country of the Italian company. 
Cabell filed with the Alien Property Custodian a claim and brought 

. suit on his claim under Section 9 of the Trading with the Enemy 
Act, asserting in substance that he was a person not an enemy. or 
aily of enemy to whom a debt was owing from an enemy whose 
property had been seized by the Custodian.1 

. 

The Custodian resisted this claim, pointing out that Section 9' 

was a \Vorld \-Var I provision and in terms permitted debt claims 

to be filed only on claims owing to and owned by the claimant prior 

to October 6, 1917.2 The Government contended that the World. 

\Var I debt claim provisions accordingly were no longer applicable 


, and that Congress had not intended to revive them. .The Govern F 
i> 

. ment's position was that the World War I debt claim provisions 
did not make sense in the context of the \Vorld 'Var II Istatute, 
particuI'arly in the light of the development in World War n of the 

. * Mr. M'aso~ is Chief of the Legal Branch, Office of Alien Property. Mr. Efron . 

IS Chief of the Debt Claims Section, Claims Branch, Office of Alien Property. The 

\'iews expressed herein are not necessarily the views of the Department of Justice. 


1 Section 9(a) of the Act (50 U.S.c. App., sec. 1 et seq.) in pertinent part provides: 

"Any person not an enemy or ally of enemy * * * to whom any debt may be owing' 

from an enemy or ally of enemy whose property 01' any part thereof shall have 
 .- .'been conveyed, transferred, assigned, delivered, or paid to the Alien Property. 

Custodian or seized by him hereunder and held by him or by the Treasurer of 

the United States may file with the ·said Custodian a notice of his claim under 

oath and in such form and containing such particulars as the said Custodian shall 

require * •. *." ., ' . ' 
• Section 9(e) in pertinent part provides: "* * * nor in any event shall a debt 


be allowed under this section unless it was owing to and owned by the claimant prior 

to October 6, 1917 * • *." " . 




;, " 

, .. 
.. 

,-	 \
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sys~em of' freezing controLS The Governm~nt urged that since a 
creditor of ~ debtor whose property had been seized had no consti. 

, tutional right to recovery of the seized property,' it was appropriate 
that Congress be afforded an opportunity to re-examine the entire' 
problem of what remedies, if any, should be afforded such creditors 

, ,and to establish a consistent system for this purpose. ' In particular, 
, the Government emphasized the undesirability of the race of dili. 

gence that would result under the World War I system where the 
rule of first come first served had been established by case law.~ 
The Governmenes position was sustained in the District Court a 

but reversed by the Circuit Court of Appeals for the Second Circuit 1 

and was submitted to the Supreme Court on certiorari., 
The Supreme Court coricluded that Section 9 had continued 


vitality and that the.time limitation of Section 9(e) must in effect 

be blue-pencilled from the statute.S The court expressly reserved, 

howeyer, the question whether Sections(b) of the Trading with, 

the Enemy Act, the provision under which the principal freezing 

control and vesting powers are exercised in World War II, author

izes action by the Government which would prevent the payment of 

a judgment obtained under Section 9 or alter the procedure under 

Section 9. The opinion suggested that the 'policy questions involved 

should appropriately be submitted to the Congress. ' 


Accordingly, the Government drafted and submitted to the 

Congress 'a new comprehensive bill providing, among other things. 

for payment of debt claims in appropriate .cases.9 This proposal 

resulted in the amendment of the Tradi~g with the, Enemy Acton 

August 8, 1946 by the additio!J ofSections 33 through 38 (Public 

Law 671, 79th Cong., 2d Sess.). Section 34 provides the new debt 

claim 'remedy. Mr. Cabell meanwhile returned to the District 

Court for further proceedings pursuant to his qualified victory in 

the Supreme Court and the case was there dismissed onthe ground 

that the new Section 34 procedure was the exclusive remedy· for 

payment of debt claims.1o ' . 


• Executive Order No. 8389 of April 10, 1940. as a~ended. imposed freezing ~on

trois on certain foreign countries and prohibited, generally, financial, transactIon; 

involving nationals of these countries or their property, e.'l:cept..aS licensed by the 

Secretary of the Treasury. ' , " , . 


• Pusey & Jones Co, v. Hanssm, 261 U. S. 491 (1923),' CU11I111iHgs v. Deutsche 
Bank IUld Disconto-Gesellschaft, 300 U. S: 115 (1937). " " ' 
, 	 • U. S. v. Securities Corporatioll General, 4 F~ (2d)' 619 (1925) (55 'App. D., C. 
256), affirmed 269 U. S. 283 (1925). ' , " ',' ", 

• Cabell v.Markham, January 3, 1945, U.s.D.C., S.D.N.Y. (1945) (Civ. 26-302). 
: Cabell v. Markham, 148 F. (2d) 737 (I?45)."" ' 

Markham v.Cabelt 326 U. S.404 (194:». ' ' 
• Earlier bills on this subject had not been reported out of Committee. 2 

, :10 Cabell v. Clark, 69 F. Supp. 640 (1946), affirmed 162 F, (2d) 153 (C.c.A. , 
1947); " ' " ' 
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, The Act had been amended:earlie~ that year by the addition 
of Section 32' (Public Law 322, 79th Cong., 2'd Sess., effective,., 

, .March 8, 1946) which provides a discretionary administrative pro~ , 
cedure authorizing returns of vested properw to, former owners .
upon certain findings, establishing, among .other things, that such 
owners are citizens of the United States or fall into one of s.everal 
categ9ries of non-hostile persons, and that the return is in the 
interest of the United States. There are thus two principal claim 
s)'stems-{)ne under Section 32 providing for title claims and one 

, u'nder Section 34 providing for debt claims'. In addition to these 
new claim provisions, court recourse for the return of property 

,~ested by mistake continues to be provided by Section 9. ,If, for 

example, property is vested <is enemy but actuo,lly belongs, to an 

American citizen, he may elect to proceed under the judicial remedies 

ofSectioQ 9 or under the discretionary administrative remedies of 

Section 32. 


'The administration of the claim provisions, originally conferred 

upon the Alien Property Custodian, has been transferred with other 

functions by Executive Order to the Attorney Generalll and placed 

by him in the Office of Alien Property, Department of Justice, which 


, is headed by an Assistant Attorney, General who is the Directo'r of 
the Office.!";) Within the Office' of Alien Property there has been 
established a Claims Hranch charged 'with the administrative 
handling of both title and 'debt cl'aims and the' development of' the 

, record and protection of the interests of the Office in administrative 
claims proceedings., The fun~tion of hearing contested cl~ims has, 
been conferred upon Hearing Examiners in the Hearing Examiners 
Branch headed by a Chief Hearing EX!lminer for Title Claims and 

, a Chief Hearing Examiner for Debt Claims., Provision for review 
of administrative decisions by the' Director or Deputy Director 'is 
.also made. The procedures are set forth in Rl.lles of Procedure for 
Claims promulgated by t,heOflice on August 14, 1947J and pub'Iished 
in the Federal Register.18 

, ' , 

Some 35,000 debt claims have already been filed, and it is 

,anticipa,ted that in excess of 50,000 deb,t claims will eventually be, 

asserted., The claims filed include attorneys' claims based on services 


, rendered, unpaid alimony claims,' cla~iqls for refunds, on unused 
, -steamship tickets, claims for person~l advances and the whole gamut 

u E~ecutive Order No. 9788,11 F.'R 11981 t 'October 14, 1946. .,. 
"'§5h81, Title 28, C.F.R., October, 15,1946, 11 F. R. 12045,' December 2, 1946, 

11 F. R 14135, May 29, 1947, 12 F. R. 3625; §500.1 (a), Title '8 C.F.R., October 17" 
1946, 11 F. R. 12436, December 2, 1946, 11 F. R. 141·55, June 1,1947, 12 F. R. 3602. 

u 12 F. R. 5565, August 19, 1947. ' 

, '~:-, 
"i Il;, 

, 'I. 
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,of commercial transactions. The staff devoted to these claims has 
been small, and the' volume of work is tremendous.H

, A straight. 
, forward and intelligible procedure has been established, however, 
and is getting 'into motion. 

Whose Claims May Be Paid 

Claims allowable incl~de orily those of United States and 
Philippine corporations and citizens and of other persons who are 
and have been since the beginning of the war residents of the United 
States. The claims of foreign creditors are not allowable unless 
they have been acquired by the Office of Alien Property. ,In that 
event, they may be allowed but they do not have the priority which 
debts due the United States ordinarily enjoy. ' A United States resi
dent who is not a citizen of the United States is not eligible if during 
the war he was interned or paroled pursuant to the Alien Enemy 
Act, and the claims of persons who since the beginn,ng of the, war 
have been convicted of violation of the Trading with the Enemy 
Act, as amended, or of certain provisions of law relating generally 
to wartime offenses are oarred.15 Legal representatives and succes
sors in interest b}' inheritance, devise, bequest or' operation of law!'; 
are eligible as claimants if their principals or predecessors and they 
themselves are not disqualified. It will be noted that the statute 
makes no provision with respect to the eli'gibility of partnerships 
and unincorporated associations. In such cases, the Office of Alien 
Property tests the eligibility of the claimant by the eligibility of the 
individual members of the partnership or association: 

If/hat Property Is Su~ject to Claims 

The property against , ..hich claims may be filed is that which 
before vesting was owned by the individual 'debtor. There is no 
attempt, to devote the entire mass of vested property generally to 
the claims of the creditors of all enemy debtors. It may be noted 
that the statute provides for ,payment of the debts owed by the 
person who 'owned the property immediately prior to vesting or 
transfer to the Alien 'Property Custodian ( or the Attorney General 

" .. In addition' to the task of receiving, ,acknowledging and docketing claims, the 
Claims Branch of the Office of Alien Property has a correspondence load in excess of 
2,000 letters monthly. This is, of course, merely preliminary to the actual ailalysis, 
review 'and determination of claims. 

'" Section 34(a). ' 
10 The statute provides for successors in interest by operation of law' but not suc

cessors in interest by inter viz'os act. The Claims Branch has taken the position that 
the Assignment of Claims Act (R. S. 3477, 31U.S.C. 203) is applicable to debt claims, 
and, accordingly, no claim will be recommended for allowance if it was assigned after 
vesting. 

:~" , ; 
.'j' 
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as his successor).' As a result, the' enemy character of the debtor is 

not a jurisdictional fact.17 It is enough to show that the debtor 

owned the property prior to vesting,l~ If the debtor is not an enemy 

he may remove the property from the scope of the debt claim stat

ute by filing claim for return within certain time limitations provided 

in the statute. Section 34 (b) of the Act prO\~ides: "nor in any 


. event shall any payment of a debt claim be made out of any property 

, or interest or proceeds in respect of which a 'suitor proceeding pur

suant to this Acdor return is pending and was instituted prior to the 

expiration of * * *" 120 days after publication of a bar order 

:lltecting claims in respect of the particular debtor concerned. 

Public Law 370, 80th Cong., 1st Sess., makes Italian nationals 
eligible for return of property vested in or transferred to the Attor
ney General or ,his predecessor, the Alien Property Custodian. The 
Office of Alien Property does consider for allowance debt claims. 
against . property which was vested as that .of Italian nationals; it 
does not, ofcourse, consider for allowance debt claims against prop~ 
erty which it bas determined should be returned to Italian nationals. 
However, all persons who have asserted debt claims against prop
erty which is being returned to Italian nationals will receive ade
quate notice .of the intention of the Office of Alien Property to 
return such property.. Creditors may avail themselves of the reme- . 
dies provided by Section 32( f) of the Act, which subjects property' 
returned to foreign nationals to attachment by American citizens, 
residents and corporations. 

It is very important to note that creditors' claims may be paid 
only out of money available after deduction of expenses of the Office 
of AlienPropeity and taxes and a cash reserve for future payment 
of expenses and taxes. The Attorney General as successor in inter
est to the Custodian is not required to liquidate property held by . 
him in. order to make money available for the payment of debt 
claims, and the statute specifically protects him against court action 
to require liquidation for that purpose.1G 

..'. 

11 This provision of the statute also has the effect of making it applicable in terms 
at least to cases where liquidating dividends have been paid to the Custodian as stock
holder in a corporation under the mistaken belief that all valid creditors' claims have ' 
been discharged. '. . '. . 

.. As' a matter of ordinary course, the Office of Alien Property will treat as the 
pre-vesting owners of the property the persons found to be the owner by the vesting 
order if the owner is named. The question has not yet been resolved as to whether it 
will be open. to a creditor who desires to file a debt claim to offer proof that some other 
person was the true owner. . . 

u Section 34(d). . See the explanatory statement of John Ward Cutler, formerly 
General Counsel of the Office of Alien Property Custodian, discussing the correspond
ing provision of an earlier bill (H. R 4840, 78th Cong., 2d Sess.). House'Hearings, 
p. 12L Cf. also Sena~e Report 1839. 79th Cong., 2d Sess. on S. 2378. The latter bill 
is identical with H. R 6890, which was enacted into law. 

I. 
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. What Types of Claims May Be Allowed . 

.. ' .• The statute does not define the classes ~f debts that may be 
~. allowed. Arty class of contract claims m3:y'apparently be presented. 

Tort claims would not appear allowable unless they have been liqui
dated by judgment.2o The Claims Branch has not as yet resolved 
the pr;oblem of the effect which will be given to debt claims based 
upon prior judgment. Itwould appear, however~ that a prior judg • 

. . ment obtained in a contested case (for which appropriate Treasury 
license had been obtained, if one was required) will be given full 
effect as the debt. Where the debt claim is founded upon a default 
judgment or one which was unlicens~d, the basic obligation rather 
than the judgment would appear to be the debt. 

The statute specifically provides that debt claims' should be 
allowed if "due and owing" at the time· of vesting. Obviously, 
claims arising after vesting cannot be honored. To do so would be 
to permit the enemy in' effect to recover the benefits of the vested 

. property by creating obligations payable out of it. Certain special 
problems arise, however, in the application of ,the "due and owing" 
test which have not as yet been resolved; Suppose, for example, a 

. 'note was executed prior to vesting but did not mature until after 
vesting. In. the ordinary sense, it wa~ not due and owing at the 
time of vesting but all oJ the policy objections applicable to claims 
arising later may not be present in such a case. Similar and perhaps 
more difficult problems are prese~ted in" cases involving post-vesting· 
installments of continuing obligations such as lifetime retirement 
pensions or alimony decrees. The problem may be further compli
cated where the obligation is conditional. The case of a guarantor 
of a bond which went into default after vesting was .considered in' 
Sutherland v. Kallawha Valley Bank, 48 F. (2d) 1027 (C.C.A.4,·. 
1931), under the 'World vVar I statute. The court held that such 
an obligation constituted a dent which was"ow'ed to and owned 
by" the claimant prior to October 6,1917, the cut-off date employed 
in Section 9. It is not clear whether the same result will be reached 
under the new statute which requires thaf the debt be "due and 
owing" rather than "owing to and owned by" the slaimant. 

The payment of interest on debt claims raises a special and. 
complex problem. \Vhether interest is payable depends in the first 
place on whether the debt is to be considered a debt of the United 
States and secondly, on whether the interest was due and owing at 
the time of vesting. The statute imposes an obligation on the Gov

.. Stasi v. Markham, 69 F. Supp. 163 (D.C.N.]., 1946) . 

. ; 
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ernment. to pay debts within the limitations set forth, and a claim' . 
or·suit seeking the payment of a debt claim is clearly a suit against 
the United States,':?l . It does not necessarily follow, however, that 
the statutory obligation of the Government to pay makes the claim 
one for payment of a debt of the Unit('!d States, and the contrary has 
been helJ,22 If this precedent is still applicable, and it appears .con
sistent with the purpose of the legislation that it should be consid
ered applicable, debt claims are not affected by sovereign immunity 
and interest is not barred.. Under the terms of the statute, however, 
interest ,,,,ould appear payable only if due and owing at the time 

vesting and only if, as a matter of the applicable law, the interest 
is lobe deemed part of the debt. The Claims Branch of the Office 
of Alien Property has adopted this position.23 The claimant may, 
of course, waive interest and in many cases, claimants have done so 
in order to avoid.the necessity of proving that interest is part ofthe 
debt under local law 'and thereby secure more expeditious action on 
their claims for the principal amount owed. . . 

Since only those claims may be paid which were due and owing 
at the time of vesting, 'it is important to know when a vesting be
comes effective. General Order No. 33 of the Office of Alien Prop
erty (1 0 F~ R. 1363, F ebruar-y 2, 1945) provides in general that 
property "shall be deemed to have vested at the time of filing of 
the vesting order with the Division of the Federal Register.", Vest
ing orders are published in the Federal Register and the filing date 
is noted there. In the case of patent, trademark and copyright inter
ests, howe,;er, if the vesting order has been· filed with the United 
States Patent Office or Copyright Office prior to filing with· the Divi
sion of Federal Register (and this is the usual case) the earlier ( 
filing makes the vesting effective. In the case of real estate interests, 
a vesting order' is deemed effective as to subsequent purchasers or 
lienors without actual notice ~hen the vesting order is recorded in 
the appropriate public recordation office. This is normally after 
filing with the Division of Federal Register~ Accordingly, an un
secured creditor would be bound by the Federal Register filing date. 

The statute bars the payment of any debt claim arising from 

21 Millen. Robertson, ZMU. S. 243 (1924) . 
.. Miller v. Robertson, supra;' Banco Mexicallo v. Deutsche Bank, 263 U. S. 591 

(1924), affirming 289 Fed. 924 (App. D.C., 1923). . . 
.. It is of interest to note. that in the ~se of claims for taxes, no interest is payable 

from the date of vesting as long as the property is held by the Attorney General. If 
the property should be returned, the immunity continues for a period of six months 
after return. Sectiori 36(c) and (d) of the Trading with the Enemy Act and the 
Bureau of Internal Revenue regulations issued thereunder, sec. 452a.26. It appears 
unlikely that the Congress intended that private debt claimants should be put in a more 
favorable position with respect to interest than Government tax agencies. 

: ,:' 

.' 
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an action or transaction prohibited by or prohibited pursuant to the 
Trading with the Enemy Act and not licensed or otherwise author
ized pursuant thereto. ·This provision relates'primarily to the neces. 
sity of appropriate licensing under 'the freezing controls. In gen· 
eral, necessary licenses should have been obtained in advance of the 
transaction. The freezing· control contemplates, however, that . 

. retroactive licenses may be granted in appropriate cases.24 As a 
matter of general poliCY, neither the Foreign Funds Control of tQe . 

, Treasury Department nor. the Office of Alien Property of the De· 
partment of Justice grants retroactive licenses, after vesting has 
taken place.lIs If an exceptional case should arise where it can be 
established that the failure: to obtain a license before vesting was 
inadvertent and innocent, and that an injustice would be done i by 
refusing such a license, the case would, of course, be given consid· 
eration. 

Tax claims, Federal, state and local, need not be filed ,as ,debt 
,claims, since special provision is made for the administrlltive pay· 
ment of tax claims under Secti~n 36 of the Trading with the Enemy 
Act. Tax claims enjoy a priority over private debt claims since, as 
has been noted, only such monies as are available after provision for 
expenses of the Office and taxes has been made, may be devoted to 
the payment of debt claims. 

Where a debt claimant has a lien, he may assert his lien as a 
title claim .under Section 9 or Section 32 of the Trading with the 
Enemy Act. Lien interests are recognized by the Office of Alien 
Property as proprietary interests which may be the subject of a 
return under those provisions.26 A secured cr~ditor may, however. 
elect to seek payment under the debt claim provisions ofSection 34 
without waiving any rights that he'may have as a secured creditor. 
The practical advantage of such an election is that the administra· 
tive procedure for the ,determination of debt claims is simpler than 
that required for the return of property. In several cases, secured 
creditors have in fact made such an election. 

"General Ruling No. 12, D. S. Treasury Department, Documents Pertaining to, 
Foreign Funds Contro!; see Berger and Bittker, Freeziftg Controls: The Effects of All 
Unlicensed Transactio,!, 47' Col. L. Rev. 398(1947),' , 

,. The position of the Treasury. Department has been publicly stated in General 
Ruling No. 19 and Public Circ'ular No. 31 of the United States Treasury, Documents 
Pertaining to Foreign Funds Control. . 

.. Decision of Michael F. Kresky, Chief Hearing Examiner, in the Malltr of 
Aaron & Dau.lch and Kramer & Lea7-;tt, Docket No. 84, Title Claim No. 1416, Sep
tember 17, 1947. . . 

http:provisions.26
http:cases.24
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Time Limits otl,filing Claims 

The statute creates' periods of limitation which, ,must be 
observed. Debt claims must in any event be filed within two years 
from the enactment of Se~tion 34 (August 8, 1946) or within two 
years from the time ,of vesting, whichever is later. In the event' 
that property ohhe same debtor has been vested by several vesting 
orders, the two-year period runs from the time 'of the last vesting. 
The ,Office of Alien Property may fix earlier, bar' dates wi~h respect 
to particular debtors, giving at least 60 days,' notice thereof by 
publication in. the Federal Register. A general bar order was 
origi'1alIy issued fixing June 1, 1947 as the date after which there 
could be no consideration of debt claims filed thereafter in respect, 
of debtors who~e property 'was vested prior to January 1, 1947 
(12 F. R.1448, March 1, 1947). This was subsequently extended 

'to September 2, 1947(12 F.R 3394, May 24, 1947). Atthat, 
time only some 6,500 claims were 'on fil~., Before September 2nd 
was reached, however, the influx of debt claims and the interest of 

, the public in the remedies of Section 34 proved so great that it 
becamt; obvious that the bar order must be extended. Consequently, 
the general bar order was vacated except for a specified list' of 
debtors (12 F. R. 5798, August 28, 1947). Subsequently, addi~ 

, are pending. 

available money of a 
have filed,valid claims. 

tiOllal debtors were selected for inclusion in other bar orders. 'Bar 
O~ders 2 and 3 fixed December 17, 1947 and February 25~ 1948, 
respectively, as the dates after which claims against debtordisted 
therein will be barred from consideration (12F. R. ,6778, October 
15, 1947;' 12,F. R. 8714, December 20, 1947). Debtor estates 
have thus fat been selected for inclusion in bar orders if they meet a 
standard of workability which is based upon two tests: (~) degree 
of liquidity and solvency, since, as has been noted, debt claims may 
be paid only out of available money i and (2) absence of title Claims 
since, as has been noted, debt claims cannot be paid while title claims 

Subje'ct to these tests, claims are taken up as nearly' 
as possible in chronological order of filing. ' 

Distribution and Priorities ' 

The statute provides for a system of equi~able distribution of 
debtor' estate among eligible' creditors who 

In this respect, it rejects the World War I, 
procedure which permitted a race of diligence. ,In the event, that 
the available moriey in a particular debtor estate does not permit 
the payment in full of all allowed claims, the statute provides fo~', 

.., ,.i .,' 

·,' .. ,.. 
"", '

: " 

'''1" 
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~. ,•• M.... •s. ...... ,. ....n..;.' .... ,:,.c'~.~_, I" ~ .J. i . ,_-..1" *. ,.' ""., . n .... 

... ' . 
'. " .:;~ > '. ," . i··' 

".. ' 

,'242 'The FEDERAL ,BAR JOURNAL 

'a system of priority which is based in general on the bankruptcy, 
priorities. As has already been noted, the expenses of the Office 
Of Alien Property andtaxes, including a reserve for future payments 
of expenses and taxes, must be provided for befo,re any debt claims 
may be considered. Among debt claims, wage and salary claims not 

,to exceed '$600 are erititledto first priority. <:::Iaims of the United 
States are entitled to second priority except that a claim shall not 

, have such priority merely as a result of its acquisition by the Office, 
of Alien Property through vesting. Claims for services rendered, 
for expenses incurred in connection with such services, for rent, for 
,goods and material delivered to the debtor,andfor payments made' 
to the debtor for goods and services not received by the claimant 
form'the third class. All other debt claims form the fourth, class. 
Se<:ured creditors, _as has been noted, may assert their security 
interest by a title claim or may elect to proceed underthe debt claim 
statute without prejudice to their rights to file later claims based 
on a title theory. 

Any distribution to a debt claimant operates, to the extent of 
the distribution, as a satisfaction and discharge of the indebtedness 
represented by .the claim.21 Any defense to the payment of adebt 
claim which would have been' available to the debtor is available 
to the Office of Alien Property. For example, partial or complete 
satisfaction by the original debtor will, of. course, to that extent, 
bar the debt claim.2s Similarly, defenses such as duress, statutes of 
limitation, and the lIke are available to the Office. 

Procedures and Review 

The analysis review a,nd processing of debt claims are con
ducted by the Debt ,Claims Section of the Claims Branch of the 
Office of Alien Property in accordance with regulations which are' 
designed, in the interest Of claimants, to eliminate unnecessary 
proceedings as far as is con~istent with the interests of the Govern- ' 
ment.29 When the bar date which is applicable toa particular 
debtor has been reached; all the claims asserted with respect to that 

.. Section 34(i) provides in per,tinent part: "Payment by the Alien Property 
Custodian to any debt claimant shall constitute. to the extent of payment, a discharge 
of the indebtedness represented by the claim." , , 

.. It is of interest that Mr, Cabell's claim was voluntarily withdrawn in August 
1947. The reason is not stated but it may be speculat~d that hIS fee was in fact settled 
by the debtor, Assicurazioni Generali di Trieste e Venezia. ' ' , 

.. Rules of Procedure for Claims, 12 F. R 5565, August 19. 1947.' Authority to 
prescribe rules and regulations relating to claims procedure is expressly conferred by 
Section 35 of the Trading with the Enemy Act.'. '" 

;, 
i ' 
:' 
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debtor's estate are processed with a view to eventual allowance or 
disallowance, depending upon, the eligibility of the. claimants and, 
the validity of the, obligations upon which the claims are based. ' 

Claims may be classified generally as those requiring hearing 
and those which do not. If a claim is asserted in respect of a solvent 
debtor estate and the eviden,ce administratively obtainable clearly 
warrants allowance and payment, no hearing is necessary. Hearings 
are required in two classes of cases. If a claim is adC:;,R,uately' sup- , 
ported and allowable but it has been asserted against an insolvent 
debtor estate, a hearing will be required. In such a case, each claim
ant has the right to examine all other claims involved in the same 
estate and to object to, any allowance, in whole or in part, ,for the 
scaling down of other claims will, of course, result in the increase of 
his own allowance. A hearing is also'required, whether the debtor 
estate is solvent or riot, in the evenfthe Chief of the Claims Branch, 
concludes that the claim cannot be allowed on the basis of informa
tion administratively available to the Office. In this type of case, 
the Claims Branch utilizes all the defenses which the debtor would 

. have had and an adversary proceeding before a Hearing Examiner 
is the result.' , " , 

Obviously it is to the mutual advantage of the ,claimant and 
the Government that a claim be fully developed and supported with 
all available' evidence. The notice of claim itself is filed on Form 
APC-IC, which contains detaiied information and the applicable 
text ~f the statute.30 In preparing the form for'submission, claimant 
or his counsel should check to see that it is timely filed ,and has riot 
been barred from consideration by the, inclusion of the .debtor in a 

\. :. previously issued bar order. If the details of the debt are fully 
developed and accompanied by supporting evidence, more expedi

'tious processing will follow. Further correspondence with the Office 
of Alien Property may be rendered unnecessary, and the Chief of 
the Claims Branch may be able to recommend to the Director of the. 
Office that he allow and pay the claim without hearing. As far as 
possible, therefore, claimant's counsel should furnish, in the first, 
instance, all supporting documents, such as the authorization pur
suant to which claimant may have acted in rendering services which' 

.. Information concerning the Debt Oaims program can be secured upon request 
from the Office of Alien Property, Department of Justice, Washington 25, D. C. and 
the field offices at 120 Broadway, New York, N.,Y., 813 Market Street, San Francisco, 
California, and P. O. Box 1200, Honolulu, T. H. There is also available at the office 
of each United States Attorney copies of appropriate forms, bar orders, and indices 
to Vesting Orders which contain the names of persons whose property has been vested 
and who may be debtors. . 

." .'." '. 

, "'" 

. , '. . 
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. may form th~ basis of his ~l~im, dra photost~t ·of the' promissory 
note upon which the claim may be founded, or any statement from 
the debtor acknowledging the debt. 

Numerous claims have been asserted by attorneys for com.. 
pensation for services rendered the debtor. Such claims should COn- . 
tain, in addition to the 'Power of Attorrieyor other authorization 
for the services, detailed and itemized statements of the services: 
rendered, the fee' arrangement with the debtor or any other basis 

,upon which the amount of the fee has been computed. If a claim' 
has been reduced to judgment, copies of the judgment certified by 
the Clerk of the Court, together with other pertinent documents, 
should be furnished to the Office with the Notice of Claim' form. 

Often the validity of a claim may turn solely on a question of 
law. \Vhere possible, the Claims Branch has joined in stipulations 
of the facts and a claimant m'ay find it possible to expedite con
sideration of his claim by proposing such a stipulation, waiving 
hearing if the stipulation is entered. At the same time, it would be' 
helpful in the consideration of his case if he would submit a brief on 
d!e issue· of law. . 

, In the event an adversary proceeding is deemed' necessary, 
claimant is notified of this decision and is apprised of his. right to 
a hearing before a Hearing Examiner in accordance with the Rules 
of Procedure for Claims issued by the Office of Alien Property.31 

/f _c_~''.. It has been concluded that the Administrative Procedure Act 
/. (5 U. S. ·C. 1001 et seq.) does not govern debt claim proceedings .. 

This view is based in part upon. the statutory provision for review. 
Although the review is based upon the records of the proceedings. 
before the Director of the Office of Alien Property, the court may 
take additional evidence upon a showing that the evidence was 
offered to the Director and excluded by him or could not reason
ably have been adduced before him or was not available" to him. 
The court may be expected to give great weight to the administra
tive determination, but the statute does,not contain provisions such 
as are frequently found,in administrative' statutes requiring affirm
ance. if the administrative determination is supported by evidence. 
The review thus has some aspects of a trial .de novo' which, it is 
considered, exclude these 'proceedings fr.om the s.cope of the provi. 

" Section 504.202 of the Rules' of Procedure provides: 
"No claim shall be allowed or disallowed except after hearing. unless hearing ~as 
been waiyed by the parties or unless the claim has been allowed pursuant to section 
504.201." , . 

Section 504.201 provides 'a procedure for allowance and payment without hearing of 
claims against debtors' solvent eStates. , ~ . . . 

http:Property.31
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sions of the Administrative Procedu~e Act relating to adjudica
tion.82 Nevertheless, the Office of Alien Property, as a matter of 
policy, conforms to the spirit of. the Administrative Procedure Act 
and has framed its procedures so as to give to claimants the kinds 
of protection sought by the Administrative Procedure Act. Section 
504.12(d) of the Rules of Procedure for Claims provides: 

, , 

"Subject to the Rules of the Office, Hearing Examiners pre
siding at hearings shall have the hearing powers set forth in sec
tion 7 (b) of the Admi1'1istrative Procedure Act." 

The claimant may elect to withdraw any p~rtion of the claim 
which m'ay be contested by the Claims Branch or to go to hearing 
on the issue presented. The case is at issue when the Chief of the 
Claims Branch has notified the claimant that he cannot recommend 
the claim for allowance without hearing. Under the Rules, the case 
is then docketed ,vith the Hearing Examiners Branch for disposi
tion after motion or after hearing on the merits, as the case may be. 
A Hearing Examiner is designated by the Director or the Chief 
Hearing Examiner for Debt Claims to hear the case initially. 
Persons who act as Hearing Examiners do not at any time par
ticipate in the prosecution of claims proceedings. Either the 
claimant or the Chief of the Claims Branch may appeal to the 
Director within 30 days for a review of the Hearing Examiner's 
decision. ' 

\\There available, money is insufficient to pay all timely ,filed 
claims against a particular debtor's estate. a schedule of proposed 
payments is prepare'd and served on all claimants against the estate. 
In addition to a statement of the amount of money available for the 
payment of debt claims, the schedule includes all the claims in. each 
priority category which the Chief of the Claims Branch agrees 
can be allowed without contest or which have been ~llowed after 
hearing by the Hearing Examiner, and the disallowed claims. 
Each claimant is afforded an opportunity to present evi
dence and argue not only the strength of his own claim but the 
weakness of any other claims whose allowance may impair the full 
satisfaction of his daim.as The final Determination accompanying 
the schedule '(mad,e by the Hearing Examiner, or, if review is 
sought, by the Director) ,allows valid claims in full, butpayment can, " 

III See Section 5 of the Administrative Procedure Act. 

, .. A copy of each Notice of Claim filed is maintained in a public file by the Office 

,of Alien Property and may be made available for inspection by anY,interested party. 
Likewise, financial information to the extent it may be available concerning the cash 
jlicture of a particular debtor's account may 'be 'secured from the Office of Alien 
~~~ ' . '" 
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of course,beinaCie only to the ext~nt available money in the 'debtor's 
. e'state can be prorated among the allowed' claims .. If additional 

inoney of the debtor becomes available it will be distributed among 
the creditors whose claims have been allowed but not paid in ful1.36 

Any claimant. whose Claim, has been -administratively dis
allowed, in whole or in part, may obtain judicial review of the ad
ministrative proceeding by filing, within 60 days of the Director's 
final action; a complaint for such review in the District Court of 
the United States for the Dist'rict of Columbia, naming the Attorney 
General (as successor to the Alien Property Custodian) as de
fendant.'Where the debtor's estate is insolvent the right of revi~w . 
extends to the entire schedule of payments. _ 

The transcript,of the record of the administrative proceeding' 
with respect to a claim must be certified and filed in the District 
Court within 45 days. The record i~cludes the' claim as filed, evi
dence with respect thereto which was administratively considered 
and the Determination of the Director. vVhere the review is taken 
with respect to an insolvent estate, the record includes all the claims 
as filed, the evidence presented in the administrative proceeding; 
the Determination of the Director and the schedule. The central
ization of all such review proceedings in the District of Columbia 
precludes the anomalous result which would follow from the review 
of ' the same schedule by several District Courts in which two or 
more claimants might seek review. 

The Court in its discretion may take additional evidence' if 
such evidence was not available to the Office of. Alien Property or 
was offered to the Office and excluded or could not reasonably be 
presented. Any interested debt cla,imant who has filed a claim under 
Section 34 is perrnitted to intervene in the review proceedings in an 

. insolvent situation. 
The Court may enter judgment affirming, modiNing or revers

ing the Director's Determination arid directing payment in any 
amount which it may find to be due, if available money in the estate 
permits, or affirming or modifying the schedule and directing pay- . 
ment, if any be f<;lund due, pursuant to the schedule as affi rmed or 
modified. Pending the decision of the court on such complaint and 
review and pending final determination of the appeal from such 
decision, there may be certain claims or certain portions of claims 

.. Section 504.208 (a) of the Rules of Procedure for Claims provides: 
"If additional mone)'s become available for the payment of claims after the first 
payment on allowed claims against a debtor's insolvent estate, the Chief, of the 
Claims Branch shall submit to the Chief Hearing Examiner notice thereof and 
the suggested payments to be made. Copies thereof shaH be served on each claim
ant whose claim was allowed and has no~ been discharged in full." 
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,,;hich can be paid without. prejudice· to the contentions of all 

claimants for review. In that event, the statute permits such pay

ment. 


Fccs· 

Section 20·of the'Act imposes a limitation on th~ fees which ... 

an attorney can charge in connection with any claim proceeding. 

Information must be furnished which will enable the Director to 

make an administrative determination that the aggregate of fees· 

charged for services in connection with the proceeding does not 

exceed 10% of'the payment.and that the fees do not exceed fair 

compensation for the services rendered. The decision of the Hear

ing Examiner in such matters is final ,unless modified by the Director 


, on review'. Recourse may be had fo any pistrict Court to review: 
the. Director's Determination in fee matters. Unlike debt claims, 
a fee proceed:ng does not affect the interests of other claimants.· 
Accordingly, it is not necessary to channel all such proceedings into· 
a single court. . .. 

'.. * * *. * * 'i., ! 

Proposals have recently been 'heard in the Congress for post
ponen1ent of the consideration of debt cla,ims. These suggestions 
arise in connection with the problem of the ultimate disposition of 

t', 

vested assets. The Department of Justice has taken the posi·tion that 
legisla'tion providing for such postponement would be undesirable. 
It is true that payment of debt claims is a matter of grace, not of 
right. Nevertheless, vesting has deprived American creditors of the 
opp<irtunity to reach assets which would normally b.e available in 
satisfaction of their claims, but for the exercise of vesting juris
diction. In some cases, the obligation may have been created in 
reliance. on the, availability' of the property. Procedural uncer
tainties have delayed definitive action on debt claims over a period 
of many years. This· is strikingly jllustrated by the long road fol
lotved by Mr. C.abell in his vain effort to obtain governmental recog-. 
nition of his claim. Whatever decision should have been reached on 

. the question a~ an originalnl~tter, the establishing by the Congress .. 
in 1946 of a proce9ure for the payment of debt claims would appear 
to have created a kind of moral estoppel forbidding further delays 
except on the strongest grounds. 

~: 
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Th~':Legal Committee of ICAO held its First Meeting at Brussels from 

Sept~'tuber 10 to 25, 1947, at which it approved its rules of procedure, 

prep~~ed its future work program, and approved a final text of the draft 

Conv~ll..tion. ou the iuterllational recognition of rights in aircraft which 

\~iI1 b~l.imbmitted to the Second Assembly of ICAO for consideration and 

adopti,611 and signature if agreement can be reached.· 


(~.':' . ' 
'J:.\' ' R.A.DR~ER ~ 

lCA.O;i·J}!ontreal 

" f AGREEMENT TO RESOLVE CONFLICTING CLAIMS TO GERMAN 
ENEMY ASSETS OUTSIDE GERMANY 

.' Ciir{ada, the Nethel'lan,ds and the United States signed an Agreement 

RelatfIlg to the Resolution of: Conflicting Claims to German Enemy Assets 

in Bt1iss~is on,D~cember 5,1947. Belgium signed the Agreement on Janu

ary 5;: ~948: This is the first multilateral agreement to be completed deal

ing with practically all types of conflicting claims to German enemy assets 

located in countries members of tlie Inter-Allied Reparation Agency. The 

.Agre~~ent' <;lisposes of' conflic(s'relating to property owned directly by 

Germ:~n:'enemie!:l as well asco~fiiCts 'relating to property in one Allied 1 


countty':: owned· by . Germ:an en~niies' through enterprises organized under 

tlie law~ of a~other Allied country or under the laws of Germany. 

·The.~Agreement is open for signature by the other fourteen countries 2 


niembe~' of the Inter-Allied.Reparation Agency. It cannot become bind
: lug tiprl.n the United Stat~s until it is approved by Congress. 
'~~Vh~,~ the .Allied countries ,d{lring W orId.' War II, or immediately after 
li~era:tion; seized 'German eneinyassets, within their jurisdiction they soon 
CO,und-..that m()re' than one of them were. laying claim to the same assets. 
For e:t'a:mple; an Allied' country would vest on the bool{£! of a corporation 
~"Ger..m~n~(lwned security issued'by a corporation organized in its territory 

.. c';i!n'tnough the certificate ,was phy!;ically located. in another Allied country 
. and h~d' been seized or ,was about to be seized by that other country. In 

this tyPical case both countries would' claim the same security and, if the 
p!ltte~ni()f th~ years followi~g World War I were repeated, the countries 
woul~!4ave reco~rse to long-draw-n-out . diplomatic representations or rely 
0'11 th((¢o:urts to resolve their conflicting claims. 
: In:.order that ~ study might bernade of the means to avoid the friction 
r'!sl~l~i,ng from sHch conflicting cli:tirus and to expedite the liquidation of 
(Jel'nl~ri enemy assets' within the jurisdiction of its lIfember States, the 
!i,t(lf~~med Reparation Agency (lARA) appointed the Illembersof the 
: • Q"';;;'<;:" " ,.' ',' , ,

D,;, ,~e.~,,;,StephEm Latchford, HCITEJA and the .Le~al Committee of leAO," in 


-,}'l.r!!'lent Of State Bulletin, Vol. XVII, No. 428 (September 14, 1941, p. 481), 

I Tlie,,:wQrd HAlIied " is used in this Note to refer in general to countries which are 


~art' ..•., . 
I, le~.,to, the agreement. 

~",~ .~'!f~:other . fourteen ',:nuntries lire Albania, Au,;tralia; Czeeh~slovakia•. Denmark, 

·;)?~'.;'f.rance, Greece, India, Luxembourg, New Zealand, Norway, the Union of South 


•\ 'tl ,~" th" ":,/;... e United Kingdom and Yugoslavia. 

·'W';:.'." 
,'t'.• 



159 
158 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

Committee of Experts on enemy property custodianship which had been 
provided for under Part I, Article 6F, of the Paris Reparation Agreement 
of Jamlary 24, 1946. This Committee met in June, 1946, and analyzed 
the various types of conflicting claims facing Member States of lARA. 
As the result of this analysis further meetings were held in- the German 
Bxternal Assets Committee, which consisted of Delegates to lARA from 
Belgium, Cunada, France, the Netherlands, the United Kingdom, the United 
StuttS, and Yugoslavia.'rhese meetings took place from November to 
December, 1946, from February to March, 1947 and from September to 
November, 1947. 

The Agreement signed by Belgium, Canada, the Netherlands, and the 
United States is the outcome of these discussions at lARA and represents 
a carefully balanced arrangement which gives reasonable consideration to 
the d ivcl'sc interests involved. 

rl'hcA~reemcnt consists of a covering document with eight articles and 
Ull AlIllex in six Parts. Part I of the Annex resolves the problem posed 
ubove with respect to securities by providing that the Allied country in . 
WllOSC territory the certificate is located will release the certificate to the 
country in whose territory it was issued. Similarly, German-owned cur
rency issued by orie Allied country, bnt located in another Allied country 
goes to the country of issue. Negotiable instruments are released to the 
country of residence of the principal obligor. A bill of lading or a ware
house receipt is released to the country where the property involved is 
located. A foreign currency account maintained in one Allied country by 
a bank located in another Allied conntry for the benefit of a German 
Cllstomer will be divided equally between the allied countries concerned. 

Pnrsllfmt to the provisions of Part II of the Annex, in the case of 
property witllin one Allied country which forms part of the estate of a 
non-enemy person who had died domiciled in the territory of another 
Allied country, when there is a German enemy interest in the estate, the 
property will be released by the former Allied country to facilitate the 
normal administration of the estate in the latter Allied country. Similarly, 
in the case of property in one Allied country held under a trust being 
administered under the laws of another Allied country, when there is a 
German enemy interest in the trust, the property will also be released by 
the former Allied country. It should be noted, however, that real estate 
forming part of an estate, contrary to the above rule as to estates, is not 
released by the country where it is located. 

The typical rase covered by Part III of the Annex relates to property 
located in one .Allied country belonging to a corporation organized under 
the laws (ir another Allied eountry, in which corporation there is a German 
interest. As an example, suppose there is $100,000 in the United States 
owned by Corporation X organized in' the Netherlands and the shareholders 
of Corporation X are G~rman citizens to the extent of 60 percent of the 
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shares and Canadian citizens for the remaining 40 pereent of the shares. 
In this situation the following conflicting claims may exist: 

1. The U. S. Custodian may claim the whole $100,000 as belonging to a 
corporation which is German controlled or in which there exists a sub
stantial German interest. 

2. The Dutch Custodian may claim that Corporation Xis a Dutch 
national, that the $100,000 is Dutch property, and that the U. S. should 
release the $100,000 to the corporation. The Dutch Custodian will vest or 
has already vested the German shares in the corporation, and if the United 
States should release the $100,000, the Dutch Custodian will benefit from 
the increased price such shares will bring because of the increment of 
$100,000 to the a~sets of the corporation. 

S. The Canadian citizens may claim against the United States that they 
are beneficially entitled to $40,000 S of the $100,000 and that the seizure 
of the $100,000 as German assets by the U. S.· Custodian would in effect 
be taking reparations from friendly Allied nationals. 

1'he solution reached under the Agreement with respect to the conflicting 
claims in this case is based on the general principle that the country where 
the property is located is entitled to that portion of the property correspond
ing to the II percentage of direct and indirect German interest" in the 
corporatilm, while the portion corresponding to the Allied interest is 
protected from seizure. However, it is provided further that the country 
where the property is located should obtain in general no part of the 
property unless a certain large or important German interest is found in 
the corporation! This critical interest is set by the Agreement, roughly 
speaking, at a 50 percent German shareholding or German control. Thus 
in the example given, since there is a 60 percent German shareholding, the 
IT. S. Custodian would be entitled to $60,000 of the $100,000 arid the 
:\;40,000 would inure to the benefit of the Canadian interests in the corpora

tion. 
Where there is less than a 50 percent German shareholding, and no 

German control, subject to exceptions,5 the country in which the property 
is located gives up any claim to the property or to any German interests 
therein. Then the Custodian of the country where the corporation is 
organized will be able to seize the German shares and reap the complete 
benefit from their liquidation. Any non-enemy interests in the corpora
tions would remain unharmed, 

I It is assumed that in this hypothetical ease tllere are no creditors. 
, In an exceptional case the requisite interest may exist not in the corporation but in 

the property under question, l:S where the corporation is not German controlled but the 

property is German controlled. 
6 In the case of dummy and closely held holding companies the country where the 

property is located is entitled to the portion corresponding to the Oennan interest, 

however low that interest may be. 
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Where there is the 50 percent German shareholding or German control, f 
it is provided, in the normal case, not that the country where the property" 
is located itself takes the portion to which it is entitled (the $60,000 in the I 
above case), but that the property ($100,000) is to be released in kind and I 
the rcleasing country is to receive reimbursement to the extent to which it i 

f.is entitled from the country 6 where the corporation is organized. The ad » " 
vantage of this mechanism of release and reimbursement is that it results r 
ill the cconomic advantage that comes fl:omreintegrating the corporation j 

i 

property consisting, perhaps, of working capital or sales outlets, with the ~" 

corporation itself, and so increasing the total value of the corporation as an :\
'1 . 

operating entity. Further, this solution may benefit the economy of the } 
country where the corporation is organized if the corporation is important I 
to it. Also it results incidentally in the automatic protection of non-enemy !t .. 
interests in the corporation. I

While thc normal mechanism under this Part is that of the release of t 
property in kinel and rcimbursement certain execptions to this rule exist 
bas('(I ill general on considerations of practicality and national security. 

f1,Vhen thesc exceptions are applicable, the conntry where the property is ~. 
located may retain the entire property in kind or the portion of the 
property to which it is entitled, while protection is afforded to non-enemy ! 
interests by compensation for the value of their interests or by the release 
of the portion of the property corresponding to their interests. 

These exceptions follow: l 
l. The property has already been liquidated. 
2. The two countries agree that the rcleasc of the property would not be 

praetieahle or thc corporation consents to the liquidation of the property. 
3. The property is a production enterprise or a substantial interest there

in, thc corporation or the property is German controlled, and the country 
in whieh the property is locatcd determines" that the retention of the 
property is required for its national sccurity. 

4. The two countries agree, because of administrative difficulties or other 
speeial circumstances, that the portion of the property may be retained. I 

1
5. The corporlltion is a dummy company or a holding company whose \ 

~ontstanding stock is closely held or is not regularly traded in a recognized 
fhlancial market. ! 

LWhile no method is set down in the Agreement for the determination 
of the" percentage of direct and indirect Gcrman interest," it is considered 
th:lt this eall only bc appropriately determined by a consideration of J' 
both creditor and stock interests in the corporation. Before the release of 
thc *100,000 in the example givcn, thc two countries "must agree on the 
general limits of, and the method of calculating the German encmy interest. 

6 The country will make thi~ reimhursement from its liquidation of the Rhares of the 
reintcgrated c0rporation. t 

CURRENT NOTES 

At this time the countries may agree on a method of calculation which 
satisfies them, provided reasonable provision is made for avoiding harm 
to natiollals of third countries. In the event that the two countries cannot 
deeide on the limits or method of calculating the German enemy interest, 
after a reasonable time, the matter may be rcfer"red to a conciliator who 

"will render a binding and final solution. It is considered that this con
cilator, while having leeway to reconcile the different vicws of the countries 
at issue, will in general render a decision which takes into account the 
creditor and stock interests in the enterprise. 

" The typical case covered by Part IV is concerned with property located 
in an Allied country belonging to a corporation organized under the laws 
of Germany, in which corporation there is an Allied interest. As an ex
ample, suppose there is $100,000 in the United States owned by Corporation 
Y organized under the laws of Germany and the shareholders of this 
corporation are Dutch citizens to the extent of 40 percent of the shares and 
German eitizens for the remaining 60 percent of the shares. In this situa
tion the following conflicting claims may exist: 

1. The American Custodian may claim the entire $100,000 as belonging 
to a corporation whic'h is legally a German nation"al, or in which there is 
German control. 

2. The Dutch citizens may claim against the United States that they are 
benefieially entitled to $40,000 T of the $100,000 and that the seizure by the 
Custodian of the entire $100,000 as German enemy assets is in effect taking 
reparations from friendly Allied nationals. 

'fhe solution reached here may be considered an accommodation of ad
ministrative practicality with the general principle that the country where 
the property is loeated is entitled to that portion of the property correspond
ing to the German interest in the corporation while that portion corre
sponding to the Allied interests would be protccted from seizure. Thus, 
for practical reasons, the Agreement, instead of providing for the pro
tection of even a single share, sets a floor below which the mechanism 
of protection for Allied interests is inapplicable under the Agreement. 
Specifically, it is provided that property in an Allied country will be re
leaszd to the extent of the int.erests in the corporation of all non-enemy 
nationals of Parties to the Agreement, if non-enemy nationals of Parties 
own at least 25 percent of the shares in or control the corporation.s Thus 
in the example given, the American Custodian would release $40,000 of the 
$100,000" and would retain thc remaining $60,000. . 

T It is assumed that in this hypothetical case there are no creditors. 
a It will be noted that there is a 25 percent and <lontrol provision in Part" IV "while 

there is a 50 percent and control provision ill Part III. The provision in Part IV 
opcl'r.tes to deprive Allied nationals of protection under the Agreement while that in 
Part TIl results in a shift as between custodians of different countries of ti,e right to 
8cize and benefit from certain German enemy assets. 
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Once a corporation is found with the requisite Allied shareholding or 
contTol, although the matter is not spelled out specifically in the Agreement, 
it is considered appropriate for all Allied interest, both of shareholders 
and of crcditors, to be protected. 

It is provided in the Agrcement that thc release of property will be made 
pnrsnant to arrangements between the country where the property is 
situated and the country whose nationals are concerned. If, however, 
ngrcemcnt connot be reached as to such arrangements, recourse may be 
had to the conciliator who can fix the appropriate procedure of release. 

It should be noted that under this Part only non-enemy nationals of 
signatory Governments may be protected and such nationals must have had 
their status as nationals on September 1, 1939. Further, the claim of such 
a nati()))al must be sponsorcd by his Govcrnment and be submitted to the 
OOYCI"J1l1lellt where the property is located within on~ year after the coming 
illto force of the Agreement as between these two Governmcnts. 

As a normal rille, ns in Part nT, relcllsc is to be made of the property 
itself', but thc releasc of tIle money equivalent is vcrmitted where: 

L 'l'he property has bcen liquidated prior to the filing of an eligible 
sponsored claim with the country w]lere the property is located. 

2. The countries concerned agree that the release of the property would 
not be practicable. 

3. The property is a.production enterprise or a substantial interest there
in, tIle corporation or the property is German controlled, and the country. 
where the propcrty is located dctermines that the retention of the property 
is reqllired for its national sccurity. 

}'It iscelhmeous provisions of the Agreement are set forth in Part V, which 
make it clcar that the Agreement does not oblige an Allied country to 
recognize (1) any transfer of a Gel'lnan encmy interest occurring after the 
inst itntion of war-time emergency measnres by that Allicd country or 
aftel' the invasion of thi! territory of that country by Germany, or (2) 
:ll1y forced transfers of non-enemy property in Germany to German enemies 
'if the transfers were wi~hout ndequate consideration. Also, an Allied 
country, in detcrmining ·whcther any property is owned or controlled by a 
German enemy, need not take into aecount any transfer of property to a 
Gcrman enemy which reprcsents looting or a forced transfer within the 
mean ing of thc Intcr-Allied Declaration of J nnuary 5, 1943, agaillst Acts 
of Dispossession. An Allied country is not obligated to release an cnemy 
interest in propcrty except to the extcnt that this interest will be treated 
by the recipient country as German enemy. It is expressly provided that 
nothing in the Agreement may be construed to confer any right on a person 
to prosecute a claim in any comt or administrative tribunal against his 
Government or any other country. 
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CURRENT NOTES 

Final and binding compulsory conciliation is provided for bJ' Article 4 
of the covering document in conjunction with Part VI of the Annex. 
Provision is first made that if a dispute arises between two or more Allied 
countries Parties to the Agreement with respect to the interpretation, 
implementation or application of the Agreement, these countries will en
deavor by every means possible to settle the dispute by negotiation, which 
may include the use of a mutually acceptable conciliator with such powers 
as the countries in dispute may agree to. If the dispute between the 
countries is not resolved within a reasonable time by such negotiation, the 
disputc, on the request of one of the countries must be settled by an im
partial conciliator to be appointed from a Panel of Concil iators to beestab
lished pursuant to the provisions of Part VI. 

The Panel of Conciliators will consist of seven members to be eJected 
by countries which have signed the Agreement within six months of its· 
coming into force. Each of these countries will nominate not more than 
three candidates for election to the Panel. The seven candidates receiving 

. the highcst number of votes will be considcred elccted, providcd that each 
of them has received the vote of at least two-thirds of the countries voting. 
Not more than two nationals of the same country may be elected to the 
Panel. A President of the Panel will be elected by the countries from the 
scvcn members of the Panel. 

The President of the Panel has the responsibility, on the request of one. 
of the countries in dispute, for making the appointment of a conciliator 
from the Panel. This conciliator must formulate a solution which is in his 
opinion the best possible solution, in the spirit of the Agreement. The 
solution formulated by him is binding upon the countries concerned and· 
final. Two matters are reserved from the jurisdiction of the conciliator. 
The first is concerned with determining whether the national security of an 
Allicd country warrants the retention of property by it under Part III 
or IV of the Agreement. The second is concerned with the obligation 
under Part Tn to mali:c full payment of reimbursement in the required 
currency within seven years after the release of property. 

In the covering document, Article 1 provides that the countries which 
are Parties to the Agreement "sllall be guided as far as possible, in their 
relations with each other, by the provisions" of the Agreemcnt. 

The Agreement will come into force as soon as it has been signcd by 
countries which, under Part I, Article lB, of the Paris Heparation Agree
ment, are collectively entitlcd to not less than 35 per cent of the aggregate 
of shares in Category A of German reparations.' Belgium, the Netllerlands 
and tbe United States signed subject to legislative approvaP On the 
basis of the percentage of Category A reparations to which these countries 

9 The Netherlands and Belgium signed the Agreement SOU8 reserve de ratificati01l and 
the United States signed the Agreement "subject to approval" and subject to the 
reservation of one case from the Agreement. 
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and Ca;ada are elltitled/o the Agreement will come into force as soon as 
the legislatures of the Netherlands and the United States approve the 
Agreement . 

. While the Agreement is open for signature by only the other fourteen 
members of the Inter-Allied Reparation Agency, auy other country may . 
signify its desire to become a Party to the Agreement, or to a similar 
agreement, by notifying Belgium, the depository country within nine 
months of the coming into force of the Agreement. Upon such notification, 
countries already Parties to the Agreement would consider in consultation 
with one another and with the Government filing the notification, its 
participation in this Agreement or a similar agreement. Under thispro_' 
cedure it is possible that with the consent of the signatories, Latin American 
countries and countries which were neutrals during 'Vorld War II, as 
well as other non-lARA countries, may ultimately participate in this 
Agreement or a similar agreement. . 

ELY MAURER· 

JAMES SIMSARIAN· 

THE INTERNATIONAL BAR. ASSOCIATION 

".:'. 

Anothe.r Bar Association is born. The International Bar Association:' 
founded in New York on February 17, 1947 is a federated and delegated 
body representative of the leading Bar Associations and Legal Societies of 
the principal nations of the world. 

In the founding of this new organization the Committee of sponsorship, 
which was composed of members from 20 countries, was not unmindful of , 
the actual existence of numerous other associations of lawyers on an mter-.· 
national scale which are doing excellent work in promoting their various.. 
objectives. The International Bar Association is in no way designed a.s a .. 
competitor of these bodies. It hopes to cooperate with and support the:{CL. 
activities of all groups of la'wyers in all countries. . . .. 

It is an Association which has no individual memberships. Its members 
consist of established societies of lawyers, "any national org~nization of 
members of the legal profession," as is stated in its Constitution, being: 
eligible. 

10 Belgium 2.7 percent; Canada 3.5 percent; Netherlands 3.9 percent; United States:' 
. 28.0 percent. 

• Mr. Maurer is an Assistant to the Legal Adviser, Department of State. Mr. Simsa':- J 
rian is American Member of the Committee of Experts on Enemy Property Custodianship "'.: 
of the Inter-Allied Reparation Agency, Brussels, and Special Assistant to the American 
Delegate to the Inter·Allied Reparation Agency. Mr. Maurer and Mr. Simsarian served 
as advisers to Mr. Russell H. Dorr, American Minister' and Delegate to the -Inter-Allied. 
Reparation Agency, who represented the United States in tlJe course of the negotiatioliS 
leading to the Agreement. The opinions expressed in this Note are those of the writerll 
and are not necessarily those of the Department of State. 
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any standard, has approached. the scale of War Depai'tmept BC· 
tivities during the war, Iii terms of money spent; of the size of its 
uniformed personnel, and, of its number of civilian employees, the 
War Department overshadowed all other government agencies. 
Any la~ge-scale enterpnse deserves at!ention for its own sake. But 

· there is an additional reason for interest. The events ofWorld War 
II add another~chapter,in the history of the War Department Gen~, 
eral Staff. Since itS creation in 1903, this staff has been the only 
legally created instruinent of central departmental management in 
the federal government. It has been the most highly specialized and 
the most far-reaching device available to the head olany depart-' 

· ment or agency for directing department-wide activities., ' 
I am hot prepared tQ say hQW far War Department experience~ 

may be transferable,to other agencies., The .organization problems, ilil/f( 
,'of the Department were in large.part peculiar to its·task and 
· certain Army.conditions .. Undoubtedlymany cQmparisons will 
· gest themselves, and some generallessons'maybenpparent 
· this record" . 

, The .objective, and hence' the organizational goal, .of theii 
Department may be stated briefly. It was,in conjunction with 

II 
11 

~., 	
Navy and the forces of allied natiQns, to defeat the Axis in 
sh.ortestperiod .of time with the least cost, :particularly in terms 

::" human l.ives. Obviously, suerr a: simplification gives 'only, , 
:vaguest C.onception' of what the War·Department had tQ acc.omplish.f 
Its proolllms ranged from basic strategic conceptions .of where to j 
attack the enemy, when, and with what f.orce, to the design ' 

I: rQckets.· The :tremendous:.effort which produced the 'atomic ti 
~ was, after all, only 'a part, and relatively speaking a small part, ~ .th~ total effort, that went into, the enemy's defeat. The ' ~. different. parts of the Army had to be .organized, 'trained, eQUlppea, 
~. and cared for before they could be m.oved overseas and' 
~ actual CQmbat. Every stage of the IQng prQcess .of 

soldier, a combat unit, and their weapons required f 'amount of initiative and hard work. Sometimes it is inc.oncel 

I 
~ 

that SQ much CQuid have been done in so short ~ period of 
Certainly it was nQt all accQmplished by organization alone, 
solely by the great .organizatiQnal segments to which attentiQn I be directed here. TheachievemenLwas a product .of thet(I nation and'of its armed fQrces, together with its allies .on 

,f continent and on many islands. 
:... 

~ 

I,fI~ 
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Here we shali have to concentrate primarily upon the top orgl1.ni- . 

zation of the War Department which was created fQr directing this 

great effort. The problems of basic .organization at the top illustrate 


, the kind .of difficulty which so large an effQn entails. 
At the outset, a word should be said abQut the '~xpressiQn "the 


WarDepartment" as distinguished frQm"tpe Army of,the Vnited 

States/' In one sense it might.be said that the War Department 

embraces the Army; that it includes the Army, together with all 

of the work required tQ maintain the .Army as an effective combat 

force. The Army 'of the United States, as defined by tlie National 

Defense Act, consists of the Regular Army,.the National Guard, the 

Rese;ve Forc~s,and all individuals aPPQinted as officers or irtducted 

under the Selective Trl1.ining and Service Act. The Army consists 

of various branches .of service designated by the National Defense 

Act, but its internal .organization depends UPQn ~he action 9f the . 

Secretary .of War. While the Army is made up of commissioned and 

enlisted personnel, it is difficult to draw a distinction between the' 

Army and the War Department on this basis alone. 'Uniformed 

personnel was used in the war to man procurement offi'ces, depQts, 

ports of embarkation, general hospitals, and other fixed installa

. tions in the United States. There would be little point in arguing. 
whether a procurement office is a pan. .of the Army or a part of . 
the War Departmen't, or whet,her a large general hQspital shQuld' 
rightly be regarded as one or the .other, '. 

As originally provided by the act of August 7, 1789, the WIi.r De- ::_ 

partment is simply an "executive department" and presumably 

the mech!'inism by which the Army is direct&Ion behalf of the, 

Commander-in-Chief. When such offices were 'created as the'·. 

Quartermaster General, the Adjutant General, and the Militia 

Bureau, they were established as parts of· the Wat Department. 

In a sense, the,War Department eQuid be termed the connecting 


" between the President and the Army. But such a definition 
would assume that the Army could be exactly defined. The "PQint is 
simply that there'is ~o clear~cutdistinctionbetween the War De
pa.rtmellt and the .A:rmy of the United State~ except to say that, 
as now. organized, the .War Department embraces the, Army. 
Speaking technically, then, ·the Army is simply the unifQrmed 
personnel, part .of which is organized into combat units and part'of 
which is assigned to the hundreds .of jobs required to support the 

units themselves. 

http:might.be
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During the Civil War, the respective powers of the Secretary of 
War and the Commanding General ofthe Army were much dcbated: 

,;: Moreover, there was some uncertainty about the r6le of 
\.fV'l. officers' in the War' Depaltment. Many bureaus' were headed 

officers who apparently w~e not ,under the authority of the desig
nated Commanding General of the Army. On two oCcasions be: 
tween the Civil War and the Spanish-American War, the 
manding General ,of the Army moved his office out of Washington 
because of difficulties with bureau chiefs who' also were Army 
officers. The creation of the position of Chief of Staff by the act of. 
Februarj 14, 1903, iIi 'part clarified this situation. The position of 
Commanding General of the Army was abolished and the Chief 
Staff became in effect the ranking professional soldier in the 
and at. the same time the principal officer directing the entire 
Depa.rtment under the Secretary of War. Yet the problem of com-' 
mandwas'not entirely settled. ' 

D,;ring World War I, the Commanding General of the American" 
Expeditionary Force in France regarded himself as somehow in~ 
dependent, of the War Department and subject only to the superior 
authority of the President as Commander-in-Chief. In practice, this' 
was almost an impossible position to maintain, since it was to the 
War Department that the Commanding General had to look for his 
tro()pi and supplies. Yet the personal controversy betW'eenGenerai 
Pershing and General March, the Chief of Staff, was such that the 
twowere'not on speaking terms when G!'l'1eral Pershing returned 
to the United States in 1919. General March was retired and 
General Pershing became Chief of Staff in 1921. " 

No such problem arose at any time during World War II. The 
'authority of the Chiefof, Staff as the military headof the War: 
,Department and of the Army was never questioned.Tob~ sure; 

, the President was consulted about appointments to command over
seas forces. But in every case the commanding general in 
overseas command understood that he functioned subject to 
superior direction of the War D~partment. He depended upon 
War Department for his manpower and his supplies: Basic 
,directives as determined by the, Joint Chiefs of Staff and approvAti• 
by the Commander-in-Chief were transmitted through the 
Department. The Chief of Staff in the War Department was 
the supreme.military leader"and the War Department was 

THill WAR DI!)PARTlIfIllNT IN WORLD WAR n 

through which all military operations were conducted 
ground and air forces. , 

It might be argued that the War Deparlni~t was the Army in 
United States. As just indicated, however; ~h a definition 

not truly'describe the r6le of either the Chlef of Staff or the 
Secretary of War in World War II. To the officer overseas 'and to 

officer in the United States, the "War Department" meant the 
Secretary of WII.r, the Chief of Staff, and the War Department 
General Staff. In other words, it was "the ArJ;lly High Command" 
from which came the official instructions to be carried out by all 
subordinate Icommands both in the United States and overseas. 
The organization of the War 'Department which will be described 

,however, was the organization established to carry on the 
of the War Department in the United States. Drily passing 

will be ,made oHhe organization problems faced by com
generals in overseas'commands. :'::' 

'Il'" ~! 

Descriptions' of, War Department orgaruZation, in wartime 
start with March 9, 1942, as the decisive date. A far-

change in the directi.on of War Department activities in 
States became' effective, at that time. Yet; like all 

changes, this one'had a background of accumulated 
~I!YnAriAnce which produced it.! 

reorganization of March 9, 1942, was unquestionably ~ , 
"major event. It established anlldminfstratlve pattern which was to' 
endure with only slight modification throughout the, war and we~1 

:into the demobilization period. It encountered its difficulties, but it 
, would scarcely have lasted as long as it did if it had been an un
lIIItisfactory arrangement. In essence, the reorganization of March 
9'introd~ced four major elements in the War Department structure. 
TheJirst.was a General Staff'on a sniallersc8.Ie than before and 

nfined largely to ,planning responsibilities. Th~ other three ele
were three 'great commanda--the Army Air Forces, the 

Ground Forces, and the Army Service Forces-directing all 
1 This'reorganization was embodied in ExeeutiV:'; Order 'No. 0028, Febhlll'y 28, 


whicb drew upon the authority ';eB1ed in the President by tho First WI!.!' 

Act of December 18, 11141. It, w .... further elaborated in War Department 

No. 511, March 2, 1942. Both the Executive Order and, the War Depart-


Cireul .. r """arne effective on M'....b II, 1942. ' 

; 
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of th'ework of the War Department in the United States. This was 
a structure greatly simplified from that which existed before M'nrch 
9. Each part of it embodied a response to different needs and dif
ferent pressures; Each should be noted in turn. 

The General Staff. While the position of Chief of Staff repl~ced 
t.hat of Commanding General of,the Army; the General 'Staff 
aut.horized by the Act of 'February 14, 1903, was simply super
imposed upon the existing organization of the War Department. In , 
other words, none of the offices and bureaus in the War Department· 
was eliminated at the time of the creation of the General Staff. 
Subsequent depart.ment orders and legislation such as'the N a.ti6nal 
Defense Act of June 3, 1916, and the extensive amendments ,of 
June 4, 1920. simply added further units to the Department. The 
result was that by 1941 there were a great number of, bureaus and. 

·'commands subject to the direction of the Chief of Staff. 
In explaining the reorgani~ation of March, 9, 1942, General 

McNarney told the Senite Committee on Milita.ry Affairs that it 
had become necessary to'relieve the administrative burden carried 

ill by the Chief,of Staff. Without enumerating them, he mentioned 
:IiilI':' t.hat there were some forty different major,commands and ~ome 

350 small ones under the direct authority of 'the Chief of Staff. , 
These units included some twenty bureaus in Washington, such as ' 
the ,Office of the Chief of Infantry, the Office of the Chief of Field 
AT,tillery; the Office of the Quartermaster General, the Office of the 
Chief of Ordnance, the Office of the Chief of Engineers, the Office of 
t.he Chief'Signal Officer, the Office of the Surgeon General,- the 

, Offis:e of the Chief of Air Corps, the Adjutant,General's Office, the 
Judge Advocate General's Office, the National Guard Bureau, the 
Office of the Executive for Reserve and ROTC Affairs, the Chief 
of Special Services, the Chief of Chaplains, and the Chief of Fi
nance. In ,addition, a General Headquarters had been created in 
Washington in .1940 as a separate, command for directing the 
tactical training of large troop uni'ts. Outside of Washington, four 
defense commands, nine corps areas, six ports of embarkation,' half 
a dozen general depots, separate disciplinary barracks, the Com
mand and General Staff School, the U. S. Military Academy, and a 

fA' 	 number of'other acti~ities reported directly to the Chie!"of Staff. 
The General Staff was the instrumentality througn which the 
Chief of Staff was expected to handle the supervision 'of aU these 

:;;;;: units. General McNarney said that bec~use there was no large 

~ 
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: 8Ubordinate command to which administrative details could be 
,delegated, the General St~ff had found itseU handling a'iarger and 
'Iarger administrative burden. Many problems eventually came to 
apeputy Chief of Staff or to the Chief of Staff for decision. General 

,McNarney added that the War Department General Staff "must 
be a planning and policy-making stiff. Rather, it must not operate 

:and be bothered by rin'or details."~ ,', . 
, General McNarney implieQ that General Marshall as Chi"f of 

wished to give more of his attention to the broad strategic 
questions involved in waging the war. The creation of the Com
bined Chiefs of\Staff and the Joint Chiefs of Staff in January, 1942; 
meant that much of Gener'al Marshall's time would have to go to 
the work of these two agencies. Apparently he wanted a General 
Staff which would be confined largely to assisting him in' planning 
military operations overseas. In addition, he wanted some arrange
ment whereby much of the current administrative deta.il demand
ing his and the General Staff's attention could be eliminated. The 
device of three large commands u'nder which' both Wa.r Depart
ment bureaus and various field agencies cO!lld be assigned would 
meet his need. Within the United States there would be only three 
commallders, with ,,:hom the Chief of Staff would ~ave to ,deal 
personally. Each commander in turn could assume ~uch of the 
coOrdinating burden which the General Staff had preV(ously borne. 

'The commands had im advantage over the General Staff beca.use 
they were commands .. When'an operating bureau' or field command 
wished to, it could always carry an appeal from a General Staff 

. order to the, Chief of Staff. With bureaus, and field commands 
under three commanding generals; they would be obliged to obey: 

, the orders of their commanding general. Thus a simplified operating 
stmcture for the.War Department was indispensable to the Chief 
of Staff in fulfilling both his strategic and administrative responsi
,bilities. \ 

The Army Air Forces. The r61e of the air arm in modern 'combat 
occasioned acrimoni?us controvers~ ~!thin the War, Departmen't 

• U. S, Cong:,SenlLte. Committee on Military Affair., HBarings beforB ... on a 
lIiU 10 EB/ab/ish a Dopart ..... nl of Defen.. ColJrdinalion and Control, 76th Cong., 2nd. 
lieu. (MlLr. 6, 11142), pp. 2, 13. General Joseph T. MoNarney was chairman of a 
eommittee of three which handled' the War Departmont reorglLni.Rtion . .subse
quently he was Deputy Chief of Staff, Commanding General of the MeditcrrRnean 
Theater of Operations, and Commanding General 'of the American Force• .in 
Europe. ' 
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during the 1920;s and 1930's. A handful of Air Corps officers in 
period constantly maintained that the airplaI).e was a RflOII.I'A.t.A 
weapon which should be organized with its ,own 
strategic and tactical mission. For the most part, air 
during these years were tied to the traditional conception of 
warfare. The airplane was l,ooked uPon as simply another 
for supporting ground troops in their capture and retention of 
objectives. ' 

It was the German air foroes and the Blitzkrieg of 1939 and 
, 'which did more than ariything .else to free the' Air Corps from 

limitation. The collapse of the French Army resounded throuJWO\ 
the, American Army and shook established oonceptions of 
This fact was acknowledged by the Secretary of War in his 
report for 1941 when he listed the implications of air power at 
forefront of the lessons which the American Army had gained 
observing the war in Europe. In his report, Mr. Stimson referred 
"certain clearly demonstrated principles" of air power. These 
fivefold: (1) freedom through "independent experimentation 
research" to ,develop new forms of aircraft; (2) the power to 
for itself new types of planes; (3) freedom to select and 
special personnel to operate- airplanes and to plan air 
(4) the power to create an air staff to plan air strategy;'and (5) 

power'tO "insure, the permanence of the techillque" thus 

through 'an adequate permanent force of regular officers. 


'Seoretary Stimson went on, to add that of course an air 

would have to 'fightin c06peration with armies on land and 

on"the sea. Indeed, he called this its "final and most critical 


'tion." HEi'insisted that an air force would have "to submit 
'8 unifie'd command in orclerto make such c'06peration "as 

as poi-lsible." And he argued further that for the A~my as a 

air and ground, there had to be a 'single head for the final nflt.ermm 

tion of broad policies and for allocatingJorces to 

of oombat. Thus, on the one hand Mr. Stimson acknowlede:ed'tJ 

'need for a new conception of the,place of the Air Corps in 

Department, and at the same.time he insisted that it must 

a part of the Army under the general direction of the Chief of 

,Finally, the Secretary declared tha~ "the rival views" formerly 

in the air and ground forces bad now been 'reconciled.' 


Thus even before,March 9, 1942,8 major organizational 

• Bee Annuol R.pqrl oj 1M Soenlar" oj War, 1941, pp. S-II, 
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"",ugUUilllg a new rOle for the Air Forces ~was already in .process. 
eviously there had been a Chief of Air Corps as the bureau head ' 
Washington responsible for design and procurement of aircraft, 
training of air crews, and the development of tactical doctrine. 
organized combat units, however, were attached first to corps 
'later to armies,' and then, under a' single General Head

'Air Force (Air Force Combat Command). The 'Army 'Air 
as established by the reorganization of March, 9 ,combined 

Chief of Air Corps with the Commanding,O'eneral, GHQ Air 
,; urider, the jurisdiction of the Commanding General, AAF. 
~:w~s thus created a single command for procuring air supplies, 

organizing ahd training air crews, for direoting the air defense 
the United States, and for planning air strategy overseas. 

Army GrournJ Force8. In July, 1940, the ,War Department 
a General Headquarters lOcated in ~he 'Anny 'War College 

Washington to take charge 'of tactical trruning of troops. War 
ievartment plans had ,long contemplated the crea,tion of such a 

Headquarters as a forerunner or a- headquarters to ~e set 
e field forCeR in 'a theater of operations .• Four armies com

divisions and other tactical units previOUsly assigned to 
, 'came under the command of GHQ. But full responsi

for the' training of ground units was not lodged in this head
T,he Chief of Infantry continued to be'responsible for 

infantry repl!lccrriimts arid infantry officers; the Chief of 
Artillery, the Chief of Coast Artillery, and the Chief of 

had comparable, responsibilities, for their respective 
of service. This training necessarily involved also, the 

llevelopment of the ,doctrine about correct employment ofinfaritry 
field artillery units in combat. When General HeadquarterstooIc. 

the training of a division, entailing as it did the successful 
)u'of all four arms, as well as a number'of service uniis 

a large tactical' command, there ,were many· modifications to 
in the previous training of most,of these units. Under: this 

lent, the training responsibility for the Chief of Infantry, 
example, ended with an infantry regiment. When the regiment 

part of a division, training responsibility passed toGHQ 
its fiel~ commands. The point of ,view of GHQ was neces

one of welding component parts into a harmonious whole. 
• See "BionniAI Report or the Chief of Staff, 'july I, 1941," 10 AnnUM Roport oj

S-.loryoJ War, 11141, p. 54, ' 
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As Commanding General of GHQ, Ge~eral McNair f~und fre.. 
quent occasion to criticize the training doctrine of the four bureau' 
chiefa in the War Department. He submitted numerous memoranda 
to. the Chief of Staff calling attention to confli~tingjurisdiction 
between GHQ as a training command and the Chief of Infantry, 
the Chief of Field Artillery, the Chief of Coast Artillery; and the 
Chief .of Cavalry. It .was this' pressUre' from. General McN 
coupled with the drive for.an·autonomous·air force, which 
ably did more. than anything else to bring about the reorganizatIOn' 
of Ma.rch 9. . . 

In any event, the reorganization, in creating a new command/the 
Army Ground Force.s,· transferred the functions of the Chiefs of . 
Infantry, Field Artillery, Coast· Artillery, and Cavalry to the new 
command. Although GHQ wa.s officially abolished, the new Com:: 
manding General of the Army Ground Forces and the new Head
quarters, AGF, was .the old GHQ with expanded training responsi- \ 
bilities. The chiefs of these four War Department bureaus did not 
emerge again during the war. The combatant arms thus became 
pa.rt of the Army Ground Forces, and the various replacement 
training celJters and schools of the four bureau,chiefs passed to the 
Commandirig General, AGF. '. 
. : The Army Service Force8. The long background of controversy 
about the direction of supply activities in the War Department ha.s 
been recounted previously! There .were .two major difficulties. At 
the top level of the War Department there' were two distinct 
Bupervisory staffs on supply problems, one under the Chief of Staff 
arid one under the Under Secretary of War. While both offices had 
expanded since 1940, the 'greatest increase' had occurred in the 
Office of the Under Secretary. The line·of demarcation between tlie 
two staffs was sha.dowy at' best"but particularly difficult to main
t.ain in 1941 and 1942 when the distribution.of supplies' was eSRen

. tially a problem of their procurement. In the second place, the fuil 
extent of the authority of the Assistant Chief of Staff, G-4, to direct' 
the supply activities of eight different procuring agencies was still 
somewhat uncertain. . 

It Beems evident that the supply difficulties confronting the 
Wa.r Department were of third importance in producing the re

• See John D. Millett, "The Direction of Supply Activities in the War 
ment; 1\,n Administrative Survay," in this RIIVII'W, Vol. 30, p. 249 and p. 475 (Apr. 
aod June. '1944). . .. 
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orgariization of March 9. The idea of a Services of Supply, a..'l it 
was first called, was based upon, World War I precedent. But the 
Army Seryice Forces was~ore than a supply command. With lin 

<apparent mystical faith in the number three, t1!e,reorganization 
planners lumped all the work of the· Wa.r 'Department in the 
United 'States which did not logically fall 'under the Air Forces or 
the Ground Forces in the Army Service Forces. The new' command 
thus embraced a wide variety,of activities, from the induction and 
initial aSRignment of all, enllste<i, personnel, .the mainteDllnce of 
central person~el records, and the legal work of the War Depart
ment t'othe operation of disciplin9;rybarracks and the payment of 
all War Department bills. . . 

But the new command did setUe j,he issue of divided cont.rol at, 
the topo( tqe War Department. The office of the Under Secret,nry 
of War was amalgamated with 0-4 of the General Staff· to make up 
a'considerable part.of Headquarters, Army Service Forces. An in
teresting coincidence probably had great influence in achieving this 
solution. The Under Secretary of War, Mr. Patterson, in the SlIm- . 
mer of 1941 had asked the private management consulting firm of 
Booz; Fry, Alien, and Hamilton' to study his office 'and to make 
recommendations for the improvement of its organization and 
procedures. In its final report on December 20,1941, this firm pro
posed a number ofchanges in'the 'organization and operation of the 
Office of the JJnder Secretary.of War.The most important recom
mendation called for the Under Secretary to create a military head 
for his office with, the title ·of· Procurement General and wi th I,he 
rank of Lieutenant General. The report declared that the'.Under. 
Secretary needed' an officer of high rank to manage his own staff 
and to deal 'with the various procurement agencies. While many of 
the recommendations of the Boo15 rep'ort had been put into effect 
before March 9, 1942, this central recommendation had not'been 
carried out: If it had not been for·this report from an outside, pre
sumably. objective source, the Under Secretary might well have 
been unwilling to approve an organization plan for the War Depart
ment which in pa.rt transferred his'supervisory staff. to the Com
manding General, Army Service Forces. As it was, the reorganiza
tion could be viewed as bringing about achange which had already 
been strongly urged upon the ,Under Secretary. 

In his biennial report for t.he·,two years ending ~une 30, 1043. 
General Marshall summarized the reasons for the reorganization of 
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March 9. He declared that the t;'emendoti's,'~xpan8ion of the Army~' 
had required a fundamental" change in the War Depar,tment's 
customary organization and procedures. He lis~~d, the wartime re
quirements 11.8(1) a command organization for supply and services, 
(2) an air arm granted the fullest 'exercise andcinitiative in develo~ 

, ing aircraft and iii creating "the most po\Verlul air force in the" 
world;" (3) centralization under one authority of all tr,aining and, 
,gr!,urid forc~s/8nd (4) "decentralization of ,authority within,the' 
War Department." He said that more tha'n a year's stuQY had pi'e- ' 

. ceded the change and obserV,edthatthis "complete reorganization, 
of the machinery of the War Department ,and' of the Army ,at' 
large" was accomplished withou,tcon(~sion and",with'th~ "best, 
good will." This was a tribute, the Chief or-Staff declared, to "the, 

';singlenessof purpose;' of the senior officers of.the Army and also to' , 
the way in',which the, reorganization plans had been prepared and 
put into:effect.' ' ",_" ' " "", "'-'," ,~ " 

.some officers put the' reorganization .in a so~ewhl!idifferent, 
'light. March 9 was pictured as an 'event which gave three powerful 
indiv'idu~ls in the, Army , what they wanted. ,General :Arnold, in 
effect~ got his independent air forces, with the freedom to plan air 

,strategy; Geheral Mc'Nair got his undisputed control oUhe tr,!-ining, 
'of the 'groumfrorces; snd Gener1.1, Somervell, formerlyG-4,g~ined' 
central,ized-control over the' procu'rementimd supply ofthe Army., 
This is not an altogether unreaiionableinterpretatioii; but itoinits 

'one other aspect.: as 'Chief of ,Staff, General~Marshallachieved'a' 
, working relationsliip 'whi~h' enabled the War Department to con
, tinue t<i function with th~"Air Forces ~tili acknowle(igedly a part 
, of the Army; at the same time, he was able to concentrate more fully 

:' tha:n before upon the broad strategic problems of waging the war. 

Ill' 

'The o~ganizational pattern 'Of the" y.Tar: Department in ,the 
, : United StateiJ was thus made up of.a small General Staff arid three 

majl;lrcommands. In 'addition, a number, of overseasqommarids 
,", were createdaB the war'pro.vessed. The most important of'these 
•proved to be the E1,Iropean Theater ofOperatio!ls, ~heSou'thwest 
PaCific command under General MacArthur (which eventually 
became 'a ~in,gle command embracing all thePacific'~xc~pt 'Chi~a 

•B.en...,;' R.port o! uu Chi.! oIStal/o!the u. 8. Arml/,'iulI/1, 1941,10 J ..mJ so,
1945, pp. az..:aa. .. , , , "_ . . _ '; ': 
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India-Burma)/and the Mediterranean Theater of Operations. 
,,

There ~ere'other' coinmands . in the, Pacific,' Caribbean, South 

Am(lr1ca, China, India-Burmo.,cthe Middle East, and the , Persian 

Gulf> ,,' __ 

, Experience under the org~niza:tional stfuct\i;e established in 

1942 is 'the real test of its effectiveness. Since'the Axis was defeated. 


Ii tot~1 elapsed period of for'ty.:rour trionthi!froin'~ur ent,ry!n~ ~,' 
,the war, there is s'natliral tendency to say,ihat this fact alone, 

inust' attest the success 'of Wae; Departmerit or'ganization. ThEl 

subject is not as simple as thi8,teaaoning ~ightsuggeSt. No one 

surely willi belittle the acco,mplishmentswhichthe wartime Qr

ganization helped to achieve. Indeed, one is tempted to say that 

of all the,wars in which the United Sta.tes has been involved,'World ' 

War II was the most efficiently directed, with the least amount of, 


~;;hi~k"rinO",lI.nn personal: jealousies at the top' and the greatestac
_, in trll,ining, organizing, and equipping an armed" 

',force. In part.. the accomplishment surely reBects tl;1e' great' tech
nological and management, a'dvances, 'of th~'last twenty or thirty. : 
years. , , 

~'Yet the organization which the ,War Departinent ,used for. the, 

prosecution of the w~r had its diffictllties :Which eventuated in pr~ " 

posals for·a wholly new organization aftE!r the'w!U'. These difficul- , 

ties de&erve careful attention. . - "i' :' , 


" ,The:GeneroJ Staff. While the reorganization reduced the size of' 

th~ General Staff, it did 'not officially affect its organization. Since 

the Harbord'Board Report in 1921"the,War Department General 

'Staff had been divided into five parts-G-l (Perllonl)el)', G-2 

" (Intelligence), .0,3 (Orga.nization. and Training) ;0-4 (Supply), and 
War Plans.Thii major part of G-l and q-4werit to the Army 
Service Forces on March 9. Most of the:personnel in 0-3 was trans

"ferred,tothe Army (]round Forces; Yet Ii l).ucleus'Continued to 
~ fU,nctiOI:l 'in,each' of these, three ()ffices throughout the 'war. Each; 

tend~d to become larger and.to assert greater and,greater authorit.y. 

There continued to be bertn.in conflicts in the field of 'personnel, ,,;:" 

organization and training; an~ supply'among the three commands 
 e • 

which these units had to. arbitrate'- ',.,., . ' , 
In his bien]1iaI report of 1943. General Marshall commented ,that 


,when the War 'Department'~as reorganizedthe General Staff was 

. "divorced 'froI:J1 oPerating activities" 'with the exception of the 

War Plans Division, The name of'this unit was Changed to Opera

./ 
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tiona, Division, and it was, in'General Marshall's words, "charged 
with the preparation of strategic .plans and the c'oordination of 
operations throughout the world." This division .was the center of 
the war planning that went on within the War Department. It 
prepared or collected the de'tail!.l·d planssubmit"ted to the Joint 
and Combined Chiefs of Staff. It .¢as in constant touch with every 

, theater of war, serving' as the official link between the War Depart
ment at home and the commanding general in each over-seas 
theater. The members of the division continually traveled back and 
forth between Washington and the various overseas aress. And an' 
exchange of, personnel between' thjs division and overseas com
mands was almost systematic. '

It was the work of the Operations Division more than that of any 
: ot.her part' of the General Staff which the Chief of Staff' followed 
witli the closest attention. As the war progressed, more and more
of the detailed planning of miiitary,operations was left to com
manders overseas. But the basic strategic decisions on the division 
of manpower and supply among,the various overseas areas con- ' 
tinued to be handled within the Operatio~s Division. In a very real 
sense, Army planning duri~g the war was centered in t.his unit of 
the General Staff. To be sure, it drew upon the Army Air Forces, 
the Army, Ground Forces, and the Arrriy Service Forces for much 
assistance. ,For example, the details or'logi,stic planning were per
formed within the ASF, subject to"the direction and review of the 
Operations Division. 

G-2' and the Military Intelligence Service made up the other 
part of the General Staff which wasJittie affected by the reorgani~ 
zat.iori or'I\1arch 9. Eventually' certain counter-intelligence and 
security' work wit.hin the United States were delegated to the 
Army Service Forces, but otherwise the intelligence network of the 

,Army was directed by G-2"with little diminution in scope or 
personnel after the reorganization: This unit of the General Staff 
likewise was inclose touch with 'all overseas theaters and, with 
other governments. Hs work, like 'that of the Operations Division, 

, ,was clothed in the greatest secrecy. Some have estimated that 
perhaps seventy-five per cent of 'the important'information about 
enemy plans was ,gained from the radio interception of messages 
transmitted in code. Certainly the iniportance of this method of 
getting information about Japanese intentions has already been 
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, 

. 

The size 'of these 

revealed in 'the testimony before the Joint Committee on the In
vestigation of the Pearl Harbor Attack. 

The perforinanc~ of all central personnel functions for,' the War' 
, Department ,became a responsibility of the ASF after March 9~ 
, 0-1 Division of the General Staff looked to the ASli:staff for cen- " 
tral personne(services. Thus, for example, before March 9,G~1 had 

,included a legal branch interpreting statutory provisions affecting 
policy and drafting new personnel' legislation. This 

was transferred to ASF headquarters, but contimied.to be 
the cent~allegal unit on personnel matters. ' 

Neither'the Army Air Forces nor the Army Ground Forces 
looked with too much approval upon the close relationships which ' 
existed between G-l and ASF ·headquarters. Finally, in t,he'spring 
of·194.5 the Deputy Chief of Staff had to issue alJ official memoran-' 

designating the Army Service Forces as the'''operating arm" 
G-l on all personnel qu'estions of military personnel, w'herever 

Berving in the Army. On anot.her occasion, G-l voiced considerable 
diBsatisfactlo~ withcertain organizational arrangements within the 
ASFwhi,ch G~1 considered harmful to central planning"and dir~c-, 
tion of personnel activities. In this 'instance, an amicable u'nder
. standing was worked ou t between the two. Since so much of the 
,central personnel operation was performed' within the 'ASF, that 
command ,occasionally doubted the need for' a G-l it all. , 

Like the Personnel Division, the G-4 or Supply Division con
tinued to function after March 9, even though it was less than ,a 
skeleton of its forme'r size. The Army Air Forces retained 'virtually 
complete independence over its supply pltinning and procurement, 
while the 'Army Service Forces enjoyed the same authority for all ' 
~oun'd equipment and' common supplies. An official procurement 
'review board set up in 1943, and a subsequent committee on supply, 

, procedures and supply levels, in effect criticized. G-4 for not exer
cising greater supervisory authority 'over the calculation of:supply 

After January 1, 1944, G-4 nominally did exercise greater 
ity over supply planning, although it was too small tQ do 
After V-JDay, a major conflict occurred betweeQ G~ and 

the Army Service Forces on the determination'of postwar reserves. 
reserves was the important factor controlling' 

the determination of surpluses to be disposed of. The Army Service, 
Forces favored a small reserve, while G4 favored a large reserve 
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i!1 the fear that military appropriations would pe negligible, now 
that the war was won. The Secretary of W ar h~d to Bet up a board 
to make a final , determination of , this controveiIlY.' ' 

. The Chief of Staff looked to the Commanding General of 
, ,Army Service Forces as hi~'principal'advi8or oil alliogisticsq 

tiona. Under the circumstances, G-4 was s.lmost a'fifth wheel. . 
the most qus.lified' personnel had been moved from G-4' 
ASF at' the time of the reorganization, it waS natural ,that 
individus.ls should regard themselves as the supply planners of the 
War'Department. The r61e of G-4 was almost negligible. 

.. ' G-3, the' Organization :andTtaining :Division of the uener8.1· 
Staff, continued to be the central source officially.determining 
composition of the Army by, units. 'Its primary task was one 
balancing the estfmated needs coming from the Air Forces, 

" 
Gromid'Forces, the Service Forces"and overseas commands with 
the total available" strength. It was also the final autliority 
matters.'of training policy. But heriiits r61e was a limited one. 
real initiative in all training questions was exercised by the 
great commandS. G-3 was, at best, im approving agen\lY. 

From 1903 to 1942, the General Staff was the agency of 
"Sec~etary of War and the Chief of &tatT for s\fpervising War 

partment activities as a whole. The. various bureau chiefs; such 
, the SurgeOn" Gemiral arid the Chief of Engin"eers, were ofteritin 
ref~rred to as, the "special staff." haVin'g mipervisory responsibilities 
over, their particular technical functions as 'performea' 
iu'eas, overseas ,departments, and other so-called operi 
menta of the Army. After March 9, the War:Department 

'. duced iheconcept of a Special Staff to apply: to iniscelIane:ous 
asBigned~'War Department-wide functions but 10'cated outside 
General Staff itself. Originally'there were oniy"two such units, 
Legislative and Liaison Division "and tlie Inspector General. 
fore WQrldWar II had come to an' end, five other Special 

: divisions had been added, four' of which, in effect, represented 
,transfer of functions from the Army Service torces to the War 
'partmeht Speciitl 'Staff. .. 

One of.the admiiiistr:ative t.asks origins.lly assigned the 
. Service Forces was to prepareihe budget for the War Department 
In 1943, the chairman of the House appropriations subcomlllltu 

. handling'the War Department expressed to the Under Secretary 
opinion .th~t ~he budget" fuu.etion should never have been 
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aw~y from the Genera( Sta,fI'. Asa result, the War Department 

· issued an order on July 7; '1943, establishing the Budget Office of 

the War Department as 'a part of the Specis.l Staff/Accounting" 


· records continued to be maintained in the ASF, but'supervision of 
budget preparation was henceforth exercised liy t'hisnew office. 
· In part, this action was pro15ably the remit of some persons.l' 
· 'maneuvering. On the other hand, it s.lso illustrated a basic dif
ference of opinion about the. budget process in'wartime. The ASF:,. 
arguod that there, was 'little ,discretion in prl"parin'g' budget esti" 
m~tes! :The vital fact.ors affecting expenditure' requirements .were 
the size qf.the ArIl.lY, the plans for the depl6ymen(of the Army 
overseas, and the procurement program of the War Department. 

'These.plans all depended upon basic decisions made in the General, , 
~Staff'. The job or'preparlng budget estimates accordingly was simply' 
the routine task of translating basic pians into fiscal terms. A 
contrary point of view maintained that budgeting was an es.aential 
part of planning and that the t'Yomuet necessarily go hand hi. hand: 
'In aily event,the budget function waS transferred from the ASF,:. 
to the War Department Spec'iaJStaff. . 

During 1943, three other divisions' were set up whose origins 
were in the ASF.A Civil Affairs DiviSion was added to exercise 

. central direction of Inilitary g,overn~ent operations. Previously, 
thiswork:hid been done by the·.Provost"Mai:shal Gener!!.1 in the 
ASF. A. high official on relief operations overseas once complained 
tothe~cretary of War that the latter la.cked an·immediate officer, . 

· to' deal with the State 'Department; the Board of Economic :War-, 
cfare (later 'Foreign Economic Administration), and other agencies' 
,on inilitary·government matters. The Provost Marshal General was 
icriticizedas too subordinate an. official. ,The Civi'l Affairs Division' . 
in the War Departmen'tSpecial Staff was presumably the answer. 
.It was responsible for preparing the basic directives ,about military 
government policy, and for direCting the training 01', Inilitll.ry 
government officers lind the deterInination of ciVilian supplyre
'quiremente within the ASF. A Special Planning.Division was set up 
in September, 1943, to give attention to all of the many problems 
which would occur in readjusting the size of the Army after. V-E 
Day',lI.nd in'demobilizing the Army,after V-J Day. ThJs 'work· 
had been. started in the ASF four months earlier,'but was trans- . 
ferred to the War Department Special Staff as a peculiar planning 

which could best be. performed at that 'leveL Then, in 

http:Day',lI.nd
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, October, 1943, the Chief of Staff ordered the creation of a New 
Developments Division in the War Department Special Staff.to 
coordinate and directr(l!learch efforts. The officer in charge was 
transferred froIP the ASF. Actually, the Division gave most of its 
attention to the problem of introducing new weapons t,o the combat 
forces overseas, although,it did arbitrate certain,disagreements 
about new equipment between the AGF, the AAF, and the ASF. 
The other addition to the War Department Special Staff during 
the war was a War Departmentl\:1anpower Board for controlling 
the utilization of m~npower by the three Army commands in the 

. : United' States and later by commands overseas.' , 
In every one of the instances mentioned, the War D,epartmeht 

central staff was expanded to ineet the needs for new functions to 
be performed under the immediate supervision of the Secretary of 
War and the Chief of Staff .The original March 9 conception of the 
General Staff was maintained, but the central direction of the 
War Dep8.rt~ent wasexpanded through the device of adding new 
units to,the War Department Special Staff;, This action revealed a 
partial breakdown'in the original conception of the Army' Service. 
Forces: 

Although the War Department General arid Special Staffs in
creased in size and scope of authority after March 9, 1942, the. 
volume oflidministrative work was still less than that exercised' 
before the reorganization. The creation of the three great com
mands, by introducing a new level of coordinating authority in the 
War ,Dep~rt,rrient structure, had unquestionably reduced the cen
tral direc'ting burden. Where before there had.been some'thirty or 
forty major commands in the United States alone subject to the 
cen tral direction of the Chief of Staff and the Secretary of War, 
after March 9 there were only three large commands. This definitely 
reduced the.burdim of the Chief .of Staff and the War Dep.artment 
staff. . 	 , . 

Indeed, on one occasion during the war General Marshall told a 
group ofofficers that as far as supply and procurement activities 
were concerned, he would not think of going back to the arrange
men,t ex.i.stingbefore March 9. It seems a fair verdict to say that as 
far as one objective in the reorganization was to relieve the central 

'See George W. Peak, "Tbe War Department Manpower Board," in thi8 Ri1>
VIEW, Vol. 40, p. 1 (Feb., 1946). 
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command of the War Department of much of its work, the reorgani
zation substantially achieved that purpose. 

The Army Air Forces. Throughout the war, the Army Air Forces 
consistently maintained a somewhat' separate rOte within t~e 
nominal framework of the War, Department. The.CommaIiding 
General sat on the Joint Chiefs of Staff in his own right. He was, 

a sense, a co-equal member of that body, along with the Chief 
Staff of the Army; He had his own air staff planning the strategic. 

operations of the"Army Air Forces all over the world. He was, more
'over, ill direct communication with all Air Force commanders 
overseas. Official strategic directives about air operations ordinarily 
went overseas in the name of the Secretary of War and the Chief of. 

. Staff. But the Commanding General of the Army Air Forces in 
Washington had much to say directly about overseas operations. 
Interestingly enough, the three published reports of the Army Air 
Forces during the war were addressed by the Commanding General 
to the Secretary of War rather than to the Chief of St.aff~ 

,The basic drive of the Army Air Forces was to demonstrate the 
separate strategic and'tactical r61e which air power could play in 

, military operations. The Army Air Forces was proud of ,the fact 
that for nearly two years. before the croAs-channel invasion, the 
American Air Forces had been maintaining their own direct attack 
upon Ger.man positions in 'Europe. . 

Eve,n in the field of ground-air coijperation, the Army Air ji'orces 
conceived of its tactical mission as something more than 
"ground support." General Arnoli:l had no use for this wOJ:d 
port," because it made military personnel and others think of nir 
power as long-range artillery directed by ground commanders.8' 

The AAF pointed with pride,'for example, to the tactical mission 
U performed during General Patton's breakthrough in' August, 
'1944. The Third Army;sright Hank was protected almost entirely 
by air power, and a force of 30,000 ,Germans surrendered after u'n
remitting air attack and without encountering any large number 
of ground troops. ~ Indeed, the Army Air Forces at one time issued 
an order forbidding 'any of its officers a.t any time to use the words 
"air support." 

• Bee Report oj 110. Commanding aentral oj th. Army Air Force. '" 110. Secretary oj 
War, Jan, 4, 1944, p.42. ' 
." 	• Bee Second Report oj 1M Commanding aerural oj llul Ar",y Air Foret. io 1M &e

oj War, Feb. 21,1945, p. 30. 
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The determination of the Army Air Forces to maintain its 
strategic and tactical concept· of mission greatly affected its' 
ganizlltional attitude. There was a'constant drive to 'make 
.Army Air Forces a largely self-contained unit tied into the 
Department almost solely by the personal relations of the" 
manding Generalto the Chief of Staff. One evidence of this 
was the attitude of the Air:Forces toward the Army Service 
which will be discussed in detail below. When the 20th Air 
was created to direct the strategic employment of the B-29 
forts, General Arnold became Commanding Ueneral of 
Force while remaining as Commanding General of the AAF. 
orgaruzational desire realized its ultimate goal in the BU 

1945, wh~m the Joint Chiefs of Staff created a separate stratelriclili 
command in the Pacific reporting directly to the 'Joint 
'Staff and not under the command jurisdiction of either 

MacArthur or Admiral Nimitz. Undoubtedly the inability 

Army and the Navy to agree ona single commander in the 

paved the way for General &-nold .to'obtai~ ,a separate air 

mand on a co-equal basis. , 


The War Department General Staff, as a mat,ter of policy, 

pointed AAF officers to many key positions. As a rule; the 

Staff tried to insure that at least a third onts officers we~e 


. froht the. AAF-r~ughly the proportio~ 'of ' ill officers 
Army as a whole. . 

In his final report to the secretary of War, General 

marized his conclusions about World: War II' experience 

superiority, he declared"had become the "first essential for' 

tive offense as well as defense." This essential demanded a 

autonomouB, and thoroughly-trained air force." While 

spoke of a team of the Army, the Navy, and the Air Forces· 

hig.in close cooperation," he obviously was referring to 

Forces as a separate arm. In General Arnold's eyes,an . air 

coul<:i nolonger "be considered as being local in extent or 

range." Indeed. he speoified air superiority as a prerequisite 

successful ground or naval action. But in the end General 

pleaded for an integrated national defenSe. He argued that 

command overseas was not sufficient, and he acknowledged a 

for unity in military planning,unity iIi common item prntmr,,, 


and unity in military doctrine. He advocated ground, 

air forces with an equal voice and an equal responsibility 


. 
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plans and policies for national defense. He wanted these 
fighting forces, org!l.nized' in a way which wOl,lld provide 
:rated command of three autonomouB~ services;" each with 

equal share of the'total responsibility.lO,!.;, ' ' 
Certainly the reorganization of March' g"gave the Army Air. 
, ~s'virtually all that it li.sked. It acquired',additional functions 

the'Army Service Forces during the war'; it retained complete 
over its own design and development and over the produc
aircraft; and it developed its own strategic and tactical 

At the'same time, it remained nonrlnally within the War 
JJepartment and 'the Army. This was more General Marshall's 
;"'hl.. " .. m ..nt. than General Arnold's reticence: . . 

Ground Force8. Of the three commands created by the 
zation, the Army Ground Forces seems to have presented 

fewest problems for the War Department as a whole. Its func
was the most clearly defined because it was the'most limited. 
AGF trained combat troops for use by combat commands, 
the Army group headquarters down through divisions. It 

:basic training, for enlisted personnel in the infantry, 
, artillery" and armored force arms. It received individuals 

had had basic training or officer training by the Army Service 
in such fields as communications, engineering', ordnance 

:mamtenance, ammunition supply, and chemical warfare for train
units to ftinction along.~th the combat arms. 
training responsibility of the, Ground Forces necessarily 
that the command had to" maintain close relations with the 

theaters' in order to translate combat 'experience a,nd 
into the training program: The tactical doctrine for the 

of combat units was largely formulated during train
United States: But once combat units and personnel had 

overseas,the Army Ground Forces had no further control 
them. No effort was made to extend the'authority of the AGF 

its tr~ning work in the United states;, ' 
, if any, pfoi>lems seem to hav~ arlsen in defining the r6le 
AGF in the War Department. There were almost no major 
vermes between this command and the, other two. OnQc
the Army Ground Forces may have felt that it,received 

"""'iuate ,cooperation in the development of air-ground 

see Thi;iRepOTt of the Commanding a._til 01 1M Army Air Force. to the Sec
01 War, Nov, 12. 11145, pp, 59-72.' , 

, .~. 
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'-, 

" 
,> doctrine and experience. On ,other occasions, the Army 

'-~" forces felt that the training of supply and service units to lUIlCLlI)U' 

:With combat commands should have begun u~qer the ASF,

f later assignment to AGF. The Army Ground, Forc,es, 

;~ . felt that it should be' responsible for all trairiing of supply 

<, service units intended to function with combat commands. 


!l;", .. training of the individual in his technical responsibilities remained: I~~ 
: , 	 with the ASF.. For the most part, this was a satisfactory dividhul ,." line of responsibility. There were occasional differences of 
Sf 
:1~ 	 between the AGF and the ASF in the development of weapons 

the adoption of new types of equipment. These, too, were' / 
amicably enough. The Army Ground Forces was content to 

!I'j' the management of the posts where it performed its training
~! ~ to the Army Service Forces. The cooperative relations between 

two commands were close ahd cordial. ' 
In bringing about a single command of all tactical training in 

United States, the, Army ,Ground Forces realized. the purl 
underlying its creation. Its:success was demonstrated by,the 
number of divisions and special units which it trained and 

'overseas. By common agreement, the'Army 9round Forces 
able to bring about the desired cooperation among all elements 
ground warfare. The reconnaisSance squadron, I,he infantry 
'ment"artillery units, the ,separate armored units; and armol'P.d 

.:~ 

,divisions were all indoctrinated in their own specialty and in 
'necessary degree of cooperation with each other. Probably for 

-.,~ first time in American Army history, a cohesive ground 
command was achieved within thi,'division as well. as within 

r..Ii}; and arm,i~. The AGF'had aright to feel that it had succeeded 
its mission. 

Interestingly enough, the headquarters of the Armyll~ 
,I)~~ Forces in Washington continued throughout ,the war to 

".(-'.' the smailest War Department offices in the capital. 
(i~ McNair always felt that he wanted to know all 'of the officers 
\~ headquarters. Gtmeral Lear and General Stilwell continued 

tradition; . Including all clerical and stenographic assistance, 
headquarters of the Army Ground Forces in Washington at 

"'''1t
time between 1942 and 194,) greatly exceeded 300 persons. 

;~ The Army Service Forces. The Army Service Forces was 

'\: 
most complicated of the three commands created by the reoraaniz 

;f* tion. It had a wide variety of functions: It brought together; 
~ .t, 

~ 

~':,~ 


D
~f 
~ 

THE WAR DEPARTUENT IN WORLD WAR II 885 

such disparate offices as the Surgeon General, the Chief of 
1i:noin .... ra, the Chiefof Chaplains, the Chief of Finance, the Judge 

Gener!!:l, and the Adjutant General. lis functions ranged 
from the induction of selectees into the Army and t,heprocurement 
of military supplies to the transportation of men and supplies by 

and steamship and the protection of vital military facili ties 'and 
from sabo~ageor other internal'menace. 

, In a sense, the Army Service Forces was a holding companl.', or" 
it might be described as a reorganized General Staff with command 
authority. The Army-Air Forces was built up out of a single b'ranch 
of the :Army., The Army Ground' Forces' replaced four bureaus 

were abolished. The Army Service Forces was an ~ma1gama
of a considerable part of the General' Staff with the Office of 

Under Secretary of War,together with certain bureaus slIch as, , 
the AdjutantGeneral's Office, the Judge Advocate General's Office, ':' 
and the Officeof the Chief of Finance into a new command head

Other bureaus such as t,he Office of t.he Chief of Ordnance, 
Office of the 'Quartermaster General, and the Office of the 

General retained their previolls responsibilities, but func
under the command of the Commanding General, ASF,: 
than under the Chief of Staff. The so-called seven technical 

(Ordnance, Quartermaster, Medical, Engineers, Signal, 
,warfare, and Trinsportation) had their own procure-

offices scattered, throughout the United States, their own 
and their owntniining centers. This arrangement was not 
by the creation of the ASF. In addition, the ASF inherited 

corps areas which: \lad originally been au'thorized by the 
'amendment to the National Defense Act' of June 4, 1920. The 
lilsiltnation of these corps areas was'chaTlged to service commands 

1942, and theirrlHe became one of handling ,various field 
for the ASF. 

There is no need here to deal with the various ihternal organiza': 
and management problems of'the Army Service Forces, II but· 

problems of the organization' as a whole in relation to the other 
require ~omment. " , . 
the Army, Service Forces was often called a co-equal 

with the AAF and the AGF, itsr61e was different. Army 
for a great many years has,divided all ~litary activities 

II &e Adm;n;8tra:li., Manag8m'ni in th. Armll S"""'c, Far.C.8 (Chicago, 

IDinistration SerVico, 1945). 
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into two broad categories--operations and administration. Opera...· 
tions'traditionally hs.s meant.combat. It refers to'the strategic and 
tactical doctrines which govern the 'employment. of combat forces 
against the enemy. Administration, on the other hand, has 
all ihe work required in the performance of combat operations; it 
is supply, the tranSportation. of men and supplies, communica,tioD,s; 

'medical care, the maintenaD.ce'of personnel records, the payment 
ofbilIs, arid all the thousands of details that are necessary in sup
porting'a large modern army. In this sense, the ASF was the 
War Department admin stiation agency for World War II. 

The first rea.l issue, then, was how far the ASF should go in 
for,ming these administrative duties on a centralized basis and,.how 
far such commands as the AAF and the,ACF should perform this 
work as an inherent part of ,their own operations. Because of the 
divergent positions of the',AAF and the AGF on the,8\ibject,this" 
question was n~ver satisfactorily ai:tswered during the war. , 

The issue hai:lseveral different aSpects. One waS the management, 
of Army posts in the United States. The Army post was a 
installation where large numbe~s of ·troops were .stationed for 
ing. Each such installation' involved so-called "housekeepi.ng"'~ 
dut~es arising out ofthe nature of the installatio~ and the presence~ 

"of a considerable number of men. ,For example, there 
water and 'utility systems, a hospital, churches, recreation 
for off~duty hours, and in!lny other similar activities tobe provided:; 
In addition, t~e military 'post was an importantielement in 
f!UPply distribution system. It had large warehouses where 
ment inventories were maintained for distribution to 
needed./The Army Ground Forces looked to the Army 
Forces t1rmaD!\ge these posts. Thus at a great military inStallatIOn, 
like Ft. Benning or Camp Hood, the ,Army Ground Forces direoted 
. the training schools and commands, but the Army Service 
named a post comrp.ander who worried,about repairs, utilities, 
hospital, the churches, the laundry, the, warehouses, and 
services. 
. Apparently the Army Ground Forces was at all times satisfied 

with this arrangement: In any event, no suggestion for its 
ever originated with that command during the war. For one 

., the Army Ground Forces desired to move,divisions and otherunlts 
,'1· from one post to anoiher as it pleased: Then it wanted to 

trate upon training and not have to trouble itself about the 

lIgament'of fixed 'installations. 'Necessarily there were supply and 

twministrative services to ,be performed within, divisions,. and even' 


smaller units. But beyond the division level( the Army 

Forces was little interested in the supply~nd service ar~ 


rangements within the United States. ':" . , 

Army Air Forces held a diametrically OPPosed point of View. 


sairfield, where aircombat·and sernce, troops wer:e trained was 

tel[arded as an integral ·unit. Th€l warehouSes, the laundry,~he 


the post exohanp;es,' the churches--·al1 these came under 

Forces jurisdiction just as much aatha ha~gar, the air strips, 

the flight control tower; The reorganization specified that the 

shOUld retain' complete control over all its tnilitary instalia~ 

; and the Army Service Forces at no time,seriously suggested 

the same methOd of POllt management be 'adopted for air in~ 


stalI8.tions as forground:installationa. 
The real controversy came in deciding how-far the ASF should 


any supervisory control' over certain activities at air 

For example, the Chief of Engineers was 8. part of the Army 


Forcell. In'the past, his office had established repair and' 

standards for military installations and had inspected to 

that these Iltandards were observed in' practice There was 


question,about the authority of the Chief of Engineers to per~, , 

.this responsibility at posts utilized by· the Army Ground 

is, since there was an ASF officer there responllible for repair. 

utility activities. But 'was 'the Chief of Engineers to inspect 

and' utility,' operations at air posts? The Army Service 
maintained that he was. And since repair and utility funds 

always included in the Appropriation' Act: under the title 
:"Engineer Service," the, ASF allotted the funds for thill activity 

to air posts: The same, method was followed fora number 
other activities such as laundries, recreational work, and fixed 

"Communications. The Army'Air Forces objected to this a.rrange-" 
. ,; 

1944, the Secretary of. War created an ad hoc committee on' 

organization ahd functions of the War Department. The Air' 

argued before, this bodythat service lunds should be allotted 


to the Commanding General, AAF,and'not to individual' 

installations through the field structure of the.ASF.,.This point 

·.ew was approved by the com'mittee, and the Secretary of War 


an order in September, 1944, requiring the Commam:ling 

r' 

, ~ 

http:housekeepi.ng
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General of the ASF to allot directly to the Commandi,!g 
AAF, a portion of the funds appropriated for commumCAr,.tI. 

, ordnance maintenance, repairs and utilities, laundrie!!; and 

tional activities. The ASF was still given responsibility for 

the standards for the 'perfOrmance of these various jobs. 


Immediately after trus change, the Army Air Forces voiced 
jections to ASF inspection of such activities, In the end, the 


, ,Depart~ent General Staff sustained the authority' of the 

, dividual technical servi~es,and other units of ASF headq'u ' 


inspect' performance at air installations, but this was done 
the subterfuge of designating the Cruef 6f Engineers, for example; 
as an instrument of the War Department General Staff 

'inspected AAF facilities. This move, of course, raised some 

about how far the Army Service Forces could function as a 

command. " 


it simi18.~ type of difficulty with the Air Forces arose 9ver 
services. In 1943, the Inspector-General made a study of all 
hospital facilities in the United Sfates and recommended that 
facilities be utilized to treat military personnel wherever they 
located, regardless of whether they were AGF', AA(, or ASF 
sonne!. By the end of March, 1944, an agreement had been 

:,'tiated between the ASF and the AAF which set up a 
hospital structure on an area basis. Official War DepartIT 
structions, (ollowed "which authorized regional hospitals to:, 
managed by both 'the ASF and the AGF. The.surgeon Gener81 
the Army'Service Forces was called also the Surgeon General of 
War Department and given authority to inspect the, quality 
m~dical treatment throughout, the United States. ,The 

, General was thus confirm~d as the chief medical' officer, 
" .. st,atUlrwithin the ASF became somewhanlonfused: " 

There were thus two different ,systems of ' post management' 
military installations in the United States. The Army 
Forces managed the training installati'ons which it used and 
the great training installations used by, the Army Ground F 
It had a well developed supervisory structure for insuring that, 
the activities necessary to the operation 9f these installations 
satisfactorily performed. The AJmy Air Forces managed its 

, installations as it saw fit with its own supervisory structure 
miding into the Air Forces headquarters in Washington. There 
some duplication of supervisory personnel. There ,were some 
evitable differences in standards under this arrangement. The Air 
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con~tantly sought complete : freedom fro~ Army Servic~ 
on the gro,und thatofle command, shoul<i not exercise 

riierVision over another command. Yet the War Department, 
Staff was not,prepared to determine medical policies, engi

policies, or communications policies for the Army as a whole. 
responsibilities had been vested in the ASF as the ,central 
and service agency. The AAF did not approve of this 

different kind o'f organillatiQnal relationship between the Army 
Forces and Army Air Forces'had:to be worked out in ,the 

DrOOUrement field with the transfer of mo~t of the Under Secretary'!, 
headquarters. The Under Secretary of War remained' 

for supervising procurement operations. With ,the e~
of the Army Air Forces, however, all of the procurement 
after Marcli 9 became' operating units of the ASF. In arl

alroost'the entire staff of the Under Secretary's'Office,upon 
effective supervision, depended, had been transferred .t,Q the' 

oinmanding General, ASF. Indeed, the Commanding General 
in effect, the Procurement.Generalas advocated by the Booll 

December, 1941. ' ' , ' 
relationships between the Commanding General, ASF, 

Under Secretary of War were very Cibse. The two occupied, 
1\OJ00U1ng offices. The Under Secretary was consulted on all legal 
_ions affecting p~ocurement, as well as on most policy,matters 

and contrJl.ct termination. 'The Under Secretary' 
all staff conferences of the ASF and dealt'directly with 

staff officers. ' 
these circumstances, a very practical solution wasfohnd 

problem of maintaining a common War Dej>artlllent policy 
certAin procurement operat,io~s. Three divisions of ASF 1Ie!id~ 

~purchases, rimegotiation, and readjustment(contract ter
,and surplus, property disposal}-were also designated as 

units of the Under Secretary's office when dealing with the 
Air Forces. This' was an organizational subterfuge, but it 

Policies' on such' matters as the award of contracts to small 
bwiinesses, standard' War Department coritract .forms, and con

renegotiation were issued' to the technical services in t,he 
in the name of the Commanding General and to the Army Air 

in the name ~f the Under Secretary of 'War. Tile AAF never 
any great objection to this arrangement. 

In deciding upon the .need for new production facilities. in con

http:contrJl.ct
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serving and allotting raw materials, in scheduling production, 
in eliminating production bottlenecks, the Army Air Forces 
the Army Service Forces went their oWn sepl:lJ'a~e ways, The 
SecretarY actually had very little to say about'the production 
of the AAF, although he kept'in close contact with ASF 
ance. One reason was the peculiar prodjJ.ction mailgemen 
out ,between the Air'Forces, the NaVy Bureau of Al!ronautlCs, 
the War Production Board. A so-called Aircraft Schedu 
was a joint operation of these agencies. The Army Air 
maintained its own separate representatives on vanous WPB 
mittees and received direct allotments 'of raw materials through 
Aircraft Scheduling Unit. ,There was thus no single agencyin 
War Department directing production operations as distin 
from purchasing policies and procedures. 

As a major combatant arm, the Army ruT F'orces injected a 
procurement practice into the War Department. The 
Ground Forces purchased none of the equipment for ground , 
Thus the tanks of the armored forces, and the guns and fire 

"~ ins~ruments of the artillery units, were purchasedby the 
Department. The Quartermaster General bought all 
equipment as well as food and general supplies. It is true that 
Ground Forces played an important part in developing all 
ment and approved its adoption. It is true that most of the 
equipment and supplies purchased by the Medical Department 
used by medical units, and so with transportation equipmen: 
engineer equipment, and much of the communications equipmen 
Yet the unit training of many of these units remained with the 
Forces,and the Ground Forces. The AAF insisted, however, 
it should purchase 'all airplanes and other supplies "peculiar" 
its operations. ' 

There was some difficulty, however, in defining just what 
were "peculiar" to the Army Air Forces. What about flight 
ing, special rations for air crews, high explosive' and incendiai 
boinbs,' the guns arid ammunition used in airplaneS, communiru 
tions equipment, and life rafts? No consistent answer was 
found. The Ordnance Department provided guns for All'Tl1 

the ammunition, and high explosive ,bombs. Som!! i 
peculiar to the Air Forces, such ail the 20 mm. and later the 
cannon mounted in aircraft. The Chemical Warfare Service. 
vided all the incendiary bombs used by the Air Forces. The 

".I ., ;iIo. 
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Bome questions about this, but no change was ever made. 
it came to items such as life rafts, rescue boats"air crew 

and air crew rations, the Army Air 'Forces did its own 
ml"~hD8jng, although it did obtain the 8saistaD:ce"ofthe Quarter

General in the development of many items. 
most important'substantial change in pro!,Urement resp6nsi

which took place duting the.war invoIv$cVcommunications 
for intra-plane as well as for inter!plane and plane

communication. Originally all such equipment was pur
for the AAF by the Signal Corps. Early in 1944, the Com

General of the AAF recommended toihe Chief of Staff 
purchase of all communications equipment used in aircraft, 

radar equipment for loc~ting'bomb targets, should be 
from the Signal Corps to the AAF, Instructions were 80 

in August, 1944. This action was taken iIi 'spite of the fact 
mmunications equipment in aircraft was verY similar to ,that 

for Use in trucks and tanks and for'connecting ground 
Probably 75 per cent of the componimt parts in a 

set in an airplan~ were the same as those in' a ground set for 
control of anti-aircraft and. heavy artillery. units. Probably 
anation for the transfer was to be found:in an organizational 
of the'Signal Co~ps. The 9Jiief Signal Officer established II. 

procurement office for aU aircraJt communications equip-:
at Wrignt Field, Dayton, in order to'effect close working rela
with the AAF. The result was that the Air Forces could argue 

Signal.Corps procurement operations we~e cen~red at 
Field, and since all Air Forces procurement was centered at 

point, there was no reason why communications procure
nofbe transferred to the AAF. ~, 

of ASF Poffition. ',I'he var~ous changes which were made 
Service, Forces'rel'lponsibiIities (luring 1943 and 1944 led 
manding General in September, 1944, to ad~ess a 
dum on this;subject to the Chief of'Staff. He called at

'D.tion particularly to the attitude of the.Aimy Air Forces tQward 
.. C6mmil.nd. As a result, the Chief of Staff, in October, asked .the . 
iunanding Generals of the Air 'Forces, the Ground Forces, and 

Forces personally to review the whole question of the 
Position in the War Department and to see if'they could come 

so'me agreement..Specific points of disagreement were to be 
to the Chief of Staff for decision. 

http:C6mmil.nd
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" At the end 'of November, the three Commanding Generals 
ported that there was fundamental disagreement among them 
about the relation of supply and Service activities to combat forces: 
The Commanding General of the AAF believed that the clp.vplori-' 

ment of an effective air combatforce went far beyond the 
of flight ~ndground crews and the procurement of aircraft. 
maintained that the succeseful perfornian,ce of his responsibility 

.~ 	 quired' complete control of the bases uSed by air personnel in 

" 	
:United States. All of the administrative supply and service 
tions necessary, to the operation of these bases had to be under the 
single control of the Air Forces and integrated with training and 
combat operations. TheAAF did recognize that there were 
supply and service activities which the ASF should perform for 
Army ,as a whole. ,There was no 'objection to ASF procurement 
foodstuffs and items of common equipment. There was apparently 

A' no objection to ASF construction of all War Department facilities 
/, or ASF control of surface transportation on land and sea. But 
" Army Air Forces insisted upon running all services at . 
(' 

'\ 
" such as.medical and repair and utility activities. ~ 

The Commanding General ofthe Army Ground Forces (at 
time Lieutenant General Ben Lear) was content with 

~,. 

, 	 organizational arrangements and sought no change. The 
man ding General of tjle ASF :argued that it would be more 
nomical in cost and manpower, and would insure a,single :~ of service for all individual soldiers, to have one agency 

. common supplies and operating common services. He denied 
tbe ASF bad ~ny desire to control the training ofair crews or 
development of air doctrine. 

In December, 1944, the Deputy Chief of Staff acknowledged 
the report of the three Commanding Generals did not provide 
basis for a solution of their differences. Accordingly, he set .' 

,'. certain fundamental principles, whicli were to govern relationsbil 
,! 	 among the, three commands. In 'the first place, the W 

ment General Staff was to be the over-all policy and 
':. 	 staff for the War Department in the Army, while the 

mands were to be primarily operating agencies. Secondly, 
personnel of the three commands should receive equal COil 

'tion and should enjoy equivalent facilities. The General 
should promulgate appropriate policies and regulations to this 
In the third place, combat commanders should concentrate 
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attention upon their primary responsibilities and delegate to a 
common supply service those dutie,s not essential to the command 
prerogative, Common supply service should empliasize ~ervice,not. ' 
,command. The fourth principle was tha.t a comnionsupply and 
service organization was essential -to the War Department. The 
fifth principle announced that in the "indeterminate wne" 'where 
supply and adlninistrative activities might appear to be itiseparable 
from.command, or, on the other hand, might be called an inherent 

. part of the common supply operation, the wishes of the combat. 
commander were to govern. As an:example, the Deputy Chief of 
Staff pbinted out that the procurement of foodstuffs was ap
propriately 9. common supply' function to be performed by the 
ASF. rhe procurement of high altitude flying clothing, however, 
was in the "indeterminate zone," and so the wishes of the AAF 
would govern. In effect, the decision oCDecember, 1944; simply 
reaffirmed the status quo as of that time. Neither the Army Air 
Forces nor the Army Service Forces wasentjrely satisfied. But the 
problem of a general reorganization' of the War Department was 
postponed for consideration after the defeat of the Axis. . 

In part, the difficulties of the ASF resulted from the peculiar r61e 
of its constituent elements such as the Chief of Ordnance, the 
Surgeon General, or the Chief of Engineers. These officers tradi
tionally had had more than procurement duties or other operating 
responsibilities, such as the management of general hospitaJs or the. 

of military facilities. They were also the chiefs ·of 
their particular professional techniques wherever performed in the 
'Army hierarchy. A combat division had a surgeon, as did an AAF 
wing. The Surgeon General was responsible for the quality of 
medical care wherever performed in the Army of the United States. 
It was this past practice which the AAF challenged. The Com
[manding General of the' AAF had an Air Surgeoft on his staff, and 

all medical service in the AAF supervised solely by that 
It was thiS dual nature of the r61e of the Surgeon Gen:.. 

of the Chillf of Engineers, among otliers, that created 
difficulties for War Department organization in the war 

·years. 
An im'mediate practical solution had to be found. War Depart

orders in 1944 and 1945 specified that the Surgeon General, 
example, was the "chief medical,officer" of the- Army and the 

m~dical advisor to the Chief of Staff and the War Depart

\'!,:'" 
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ment." ABsuch, he prepared instructions 'on general 
policies and proo,edures which were Army-wide in' application .. 
addition, he was· to exercise "teclinioalstafisupervision" to 
the best utilization of medical personriel an(l"medicaUacilitie", 
he was "to make technical inspeetions" on health matters. . 
particUlar case,. the Surgeon General addressed his recommend 
tions to the Chief of Staff through' the Commanding 
ASF, who might only comment about them; the Commandll 
General could not reject them; Similar orders covered the 
the' Chilif of Ordnance, the Chief of Engineers, and the QuartA-r::l 
master General. Thus the concept was ititroduced that chiefs 
technical sernces were a part of the 'staff .of the Wat 
as a whole as well a8 apart of the Army Service Forces. No one 
could satisfactorily determine the resulting effect upon the 
Service ,Forces as a command. . 
. In any event, the Army SerVice Forc,es was different from 

. ~ Air Forces and the Ground'F'orces:Yet it was difficult to get
Air Forces in particular to recognize that:the nature of the 

-job entailed a supervisory responsibility t~oughout the 
. and,p¢icularlyover certain phases of AAF operations. 

, , OverBfJa8 Commande. The p~l08opll.y of the War Departmen 
about overseas commands was clearly stated in Secretary 
son's statement to the ,)'oint Committee on the Investigation of 

. Pearl HarborAttack. "One oltha biLsic p<ilicies of the Army , 
mand," he remarked, "which has, been adhered.to throughout 
entire war, and in most instances with complete· success, baS 
to give the local commander his objective and mission, but not 
interfere with him·in the performance of it.fllI ,. 

Only the. bro~dest conceptions' of overseas organization 
contained in the two field-serVice regulations ,published 
War Department for. the guidance of overseas commanders. 
two dOcuments, one entitled: ~'Operations" and the other 
ministration," simply mentioned that an overseas theater was. 
territorial area of combat and that it was ordinarily divided into 
two parts: a; combat lllOne where armies were.located and a com
munications zone containing all the supply and adm 
installations necessary for the support .of the combat-
turn, :a communicatio~s zone was to be organized on a territori 
basis. divided into one. or more advance, ·intermediate, and 

-sections. There was'*,? be a commanding general of the communiCl 

U N_ York T."",., Mar. 22,1946. 
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zone reporting to the theater commander-in-'Chief. The regula
did not specify the exact reiations between the commanding 

of the communciations zone and the various armies in the 
zone, 'nor the ex~ct r61e that the commanding general of 

communications zone would play in the admirii~tration of the 
as a whole. \ 

problems appeared overseas that, plagued "the . War 
enartment in the United States. For· example; since a large part 

medical activity of a theater of operations was normaJly 
in the communicationR zone, the chief surgeon in the zone 

usuAlly the most important medical officer in~the theater. Was _ 
then, to supervise medical care by arInies and smaller tactical 

or was there to be another medical officer on the staff of the 
commander-in"chief supervising medical'service botli' in . 

communications zone and the combat zone1·Different overseas 
had different .answers to this and comparable problems . 

arrangement was different in th~ European Theater from that 
the':Mediterraneim Theater, and both were different. from the 
rangements in the Pacific. ' 

proposals were'madeJrom time-.to time for a detailed 
.mzlulonal structure to be specified for all overseas theaters. 

argued that a standard adIninistrative'structure in all 
. theaters', paralleling that of the War Department in the 

States, would promote inter-eommunication and exchange' 
personnel. It would permit standard procedures and hence more 

discharge of 'various functions. But no such recommendations 
ever adopted; and theater commanders continued to the end 

the war to construct their overseas organization in 'whatever 
they saw fit. 

" IV . . 

On August 30, 1945" three days before the official surrender of 
Jll.panese,theChief of Staff established a board of officer~ to re

War Department organization and to make recommendations 
it,s postwar structure. Under the chairmanship of ~ieut.Emant 

A. M. Patch,~this board reported in the middle of October; 
report was circulated to the major commands' in the 

States and in overseas theaters. In turn, another board of 
with Lieutenant General W.lI. Simpson as president, w~ 
by the Chief· of Staff at the end of November to review. all' 

comments' upon ,the Patch . Board report and. to make final 
~ommendations on' War Department organization. 

_.
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.Actually there-was only one important difference between 
reports of the two boards. The second _I;>oard of officers 
mended ,the creation of Army Arelis 'as sub~r~nate_ 

)'~~ mands of the Army Ground Forces 'and 88 separate admllllstra 
. COlIllll&nds reporting to _the Chief of Staff on sUpply and 

! ~ " 
trative activities. These Army Areas would be responsible for 

.:1",", 

operati6ti"of-ground-installations and for such other activitie 
the indu-ction and initial assignment of military personnel and 
serVe aild National Guaro training. N~ither board discussed 
defects of wartime organization iii any detail. Rather, the 
mendations implied obvious criticisms. . 

The proposed reorganization had four major aspects. In the 
place, the War Department General Staff was greatly enlarged 
its responsibilities incre8sed. In order to make :it clear that 
staff had "~perating" functions, the head of each staff unit was 
be designated as a "directori ' rather' than as an '''assistant chief 
staff." Thus in'place Of the old Assistant Chief of Staff, G-'I, 
position shouid henceforth be k.nown-as "Director of Personnel 
Administration." -Under the new organization there would be 

~i~ such General Staff directorlt-'-'-a DireCtor Of Personnel and 
",\J .' ministration; a Director of Intelligence; a Director of Organizatl( r~ ;.' 
./ and Trl!ining; a Director of Plans; and a Director of Servic 

ply, and Procurement. one of th~ reports criticized the great 
tion hi size of G-l, G-3;' and G4 on-March D on the ground 
thereafter the AeSistant Chiefs of Staff were unable -to be of 

.\'~. assistance -to the Chief of_Statr in advising him on Arm"
'A" problems or in'assisting hiin to :exercis6 superVision of all 
,-" activities; In addition, the War Department Special Staff as it I 
< ' 

funCtioned-during the war was continued without change. The 
1. 	 ports made it clear that the Chief of Staff was military advisor 

the J?resident and to the Secretary of War and commander. of 
Army forces throughout the world. A Director of Research 
DeVelopment was eventually added to make' six General staff 
rectors; i 

In the second place, the Army Service Forces as -it had 
during the war was abandoned. Its functions were transferred 

,the War Department General Staff as a part of the plan 
strengthen that. element of the orpnization. Henceforth, 

, would be two 'major operating commands in the United 
~ ';\. 

the' Army Air Fo'roes :and the Army Ground Forces. Inad<11tlOD 
_. there would be area. oommands, as mentioried above, which 

l;:'t' 
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function partly under the Army Ground Forces and partly under 
the direct supervision of the General Staff;' 'The techni~al and ad

. ministrative servic,es of the ASF would function under the War 
Department General Staff-the seven technical ~vices primarily 
under the Director of Service, Supply, and'Procurement, and the 
administrative services (the Adj~tarit'Geiieral'ii Office, the Provost 
:Marshal General's Office, the Chief of.ChapiAins,and the Special 
, Services DiVision) under the Director of Persorin,el and Adminis
tration. In effect, this meant that the War Department staff wouid 
consist of a General Staff, a Special Staff; teohnical services, and 
admihistrative_ services. . , -;; 

In the third place, a unified dire.cting staff on procurement and 
supply' was retained. While the Under Secretary of War would 

'continue to supervise procurement matters, he would exercise this 
. supervision through the Director of Service, Supply, and Procure

,The old dualsupervi80rystaff which,had ex;i_sted from 1921
would thus be avoided.·It was implied, although riot- so 

Specified, tha,t" the procurement p~licies of the:Under Secretary and _ 
Director of Service, Supply, and PrOcurement would apply also 

the Army Air Forces.'. ',:'-;: ' 
Finally, greater autonomy Wal! recommendedfor,the Army Air 

The 'Air' Forces would reta.in complete control over air 
and air installations in the United-.States and even over- . 
would have complete control withln:the limits of Ver)' 

directives of the research, developlnent~~'and procurement of 
. Forces' equipment; it would determine ,the strength imd or

.~ lization of Air Forces units; it would conduct-nece88ary' hl~l-' 
,ligerice activities; it would design Air Forces installations with some 
'assistance from the Chief of EnlPneers; and ittwould be virtually

respop.sible for determining Air Forces budgetary needs. 
At the end 01 January, 1946, the Chief of &taff (General Eisen

howa:) 'imnounced in principle,his acceptance;or-the recommendu'
.tions made by the-second board of officers which modifi!;ld only in 
iIome details the 1riginal proposals. Presidential approval was of

expressed in Executive Order 9722 on May 13, 1946.-The 
organization for the War Department was then officially set 
in War Department Circular 138, May,:14, 1946, to become 

on June 11. Whether the new organization would meet the 
difficulties experienced in the wartime organiz'-!-tion, and whether 

new structure would better meet -the needs of some possible 
war; only time could tell. 

. ,,: ··~t :--: 



Die Amerikaner in Deutschland-


Eine Studie fiber die Post 

\ . 

,,-----jJh .. amerikanischen Herrschaftsbereich· 

September 1944 bis Dezember 1945 

Von 

Alfred Meschenmoser 


\. 

, i 

Reimar HobbingGmbH Verlag 
Fssen1985 

"'; ,. 



Die Rolle von SHAEF 

Die WestaUiierten hatten ein gemeinsames Oberkommando: 

SHAEF (= §upreme Headquarters, Alliied B,xpeditionary 

£orce). Oberbefehlshaber war der amerikanische General Ei

senhower. Der Stab setzte sich aus amerikanischen und briti

schen Offizieren zusammen. 


Daneben hatten die Amerikaner noch einen nationalen Ko

mandostab: ETOUSA (= B,uropean !heater of Qperations, 

US-Sector). ETOUSA unterstand den Kommandostellen in 

den USA und stellte SHAEF die Truppen und den Nachschub 

zur Verfiigung. Oberkommandierender von ETOUSA war 

gleichfalls General eisenhower. . 


SHAEF plante nicht nur die militarischen Operationen, son

dem auch die "zivile Seite". General Eisenhower war zu

gleich vorgesehen als Militargouvemeur fUr Deutschland und 

sollte an der Spitze einer Militarregierung stehen. 

Es ist sehr wichtig,sich vor Augen zu .!lalten: 

die Westalliierten hatten im Kriege und in den ersten Nach

kriegswOchen eiDe einheitliche FUbnmg, eben SHAEF. Die 

Aufteilung in gleichberechtigte Besatzungsmiichte erfolgte 

erst· mit der BerHner Dekla~tioD vom 5. 6. 45, 


Die Personalunion vonOberbefehlshaber und Militiirgouver

neur ist versUindlich, wenn man sich in die Situation vom Au

gust 1944 hineinversetzt. Den tatsachlichen Ablauf von 

Herbst 1944 bis Sommer 1945 konnte man nichtvoraussehen. 

Man rechnete mit harten Kampfen in Deutschland und. mit ei

ner NS-Widerstandsbewegung im besetzten Hinterland, die 

auch uber das Ende der Kampfhandlungen heraus aktiv sein 

wurde. 


Die Militiirregierung war deshalb gedacht: 

- wahrend des Krieges: 

'zur Sicherung des riickwiirtigen Frontgebietes, 
zum sofortigen Unterbinden einer jeden NS-Tiitigkeit, 
zum Bereitstellen deutscher Hilfsquellen fUr die Truppen 

- nach dem Kriege: 
zur Abwehr von NS-Unruhen und NS-Guerilla-Tiitigkeit 
("Werwolf"), 
zur Beobachtung der Bevolkerung 
und zur Forderung demokratischer Krafte. 

1m Hinblick auf diese Sicherungsaufgaben wurde die Militiir

regierung den taktischen Einheiten zugeordnet, genauer ge

sagt: unterstellt. 

Dies begann schon bei SHAEF selbst: 

die Angelegenheit der Zivilbevolkerung betreute das Referat 

G5. 


Solche Referate gab es bei allen Stiiben bis hinunter zu den 

Divisionsstiiben. 

Schon lange vor dem Eindringen in Deutschland arbeitete 

SHAEF sozusagen "fUr die Schublade": 


I) 	 Ziemke Earl E, The US-Anny in the Occupation of Germany 1944-1946. 
Anny Historical Series, Center of Military History, United States. Anny. 
Washington, D.C., 1975. 

2) In der Gildeschrift Nt. 103 fiber die deutschen Militiirinternienen in Schles

- es wurden Gesetze und AoweisungeD geschaffen, die in 

Kraft traten, wann und wo immer ein Stuck deutschen Lan

des besetzt werden sollte. 


Es gibt demzufolge kein Datum der Verabschiedung, wie 

man es bei Gesetzen normalerweise kennt und auch kein 

einheitliches Datum des Inkrafttretens. Am ehesten konnte 

man sagen, daB das Paket der vorbereiteten Gesetze und 

Anweisungen erstmals am 18. September 1944 wirksam ge

worden ist. 


Andere Daten, die bisher in der Literatur hiiufig genannt 

werden, sind Daten geiinderter FassUngen. 

es gab einen Plao "EcUpse", herausgegeben am 10. No I 

vember 1944, betreffend das Ende der Feindseligkeiten und .1 

, 

den Beginn der Besatzung.1) Rier wurde z. B. anfangs eine 

Besetzung Berlins auf dem Luftwege.durch die 82. US-LL

Division geplant2). 


- es wurde "die Militirregienmg" vorgeformt, 

- es wurde ein SHAEF-Haodbuch geschaffen, als Hilfsmittel 


fUr die Offiziere der Militiirregierung. 


Zuniichst wollte man. die Militiirregierungs-Einheiten "ge

mischt" amerikanisch-britisch besetzen. Das wurde jedoch 
 ,.
bald aufgegeben, so daB es entweder rein amerikanische oder 

britische Militiirregierungs-Einheiten gab (Militarregierung 

wird fortan mit MG abgekiirzt). Die spiitere Auflosung von 


. SHAEF zeichnete sich bier schon abo 

Auch die Ergebnisse der lalta-Konferenz zeigten, daB 
SHAEF kein Mandat fUr die Nachkriegszeit besaB3). Aber 
noch war Krieg. 

Wichtig zum Verstandnis von SHAEF ist es, zu wissen, daB 
die Franzosen bei SHAEF keine Rolle spielten. Ihre 1. franz. 
Armee war vielmehr Bestandteil der 6. US-Heeresgruppe. Es 
ist deshalb sicher,daB die Franzosen die Weisungen von 
SHAEF zu befolgen hatten, genauso wie die amerikanischen 
und britischen Einheiten. 

SHAEF hatte mit der Militarregierung die voDe Gewalt liber· 
jedes Stuck deutschen Landes ubemommen, das gerade be
setzt worden war. Es gab also kein Vakuum, das irgendein 
Ortskommandant batte ausfUllen mussen. 

Fur die Philatelisten ist es nun wichtig, daB SHAEF auch die 

Posthoheit iibemommen hatte. Diese Posthoheit galt somit 

Z. B. auch fUr das von den Franzosen besetzte Gebiet. Die 

SHAEF-Posthoheit dauerte bis zur Berliner Deklaration yom 

5. Juni 1945. 

Feldpostbelege mit Bezug auf SHAEF sind sehr selten, weil 

SHAEF in der Kriegszeit in ReimslFrankreich stationiert 

war. Erst im Juni kam SHAEF nach Deutschland und wurde 

bereits am 13. Juli 1945 aufgelost. 


wig-Holstein worden ebenfaUs Einzelheiten rom Plan "Eclipse" gebracht; 

siebe Vorwon, Anmerkung 5. 


3) Siebe Anmerkung I) in diesem Abschnitt. 


41 



7. Vorkehrungen des Genfer Roten Kreuzes? 

Der friiheste Hinweis auf das Genfer Rote Kreuz findet sich 
im iiltesten SHAEF-Schriftstiick, im SHAEF-Brief vom 15. 
Mai 1944. Hier wird gesagt, daB im Falle einer bedingungslo
sen Kapitulation eine Nutzung des IKRK~Nachrichtensystems 
nicht erforderlich sei1). 

So lite jedoch Deutschland erobert werden miissen, so sei man 
verpflichtet, das IKRK einzuschalten. Man miisse dann Vor
kehrungen treffen, daB die eigene Zivilzensur-Organisation 
zwischengeschaltet wiirde: - _ 
In der Praxis kam es anders: Es kam zwar zur Eroberung 
Deutschlands, aber diese verlief dann so schnell, daB eine 
dem internationalen Recht gemiiBe Einschaltung des Roten 
Kreuzes nicht mehr zum Tragen kommen konnte. 

N achkriegszeit - .VS-Seite 
Zuniichst wieder ein kurzer Oberblick-iiber die zeitliche Ent
wicklung: 

10. 	 5. 45 US-Kriegsministerium gibt den geplanten Ab
transport von 3 Millionen US-Soldaten aus Europa 
bekannt. 

14. 	 5.45 Verabschiedung der Directive ICS 1067/6 (mit Zu
satz ICS 1067/8 vom 14. 5. 45). 

31. 	 5. 45 Provisorische deutsche Landesregierung fUr Bay
em. 

5. 	 6. 45 Berliner Deklaration der Alliierten ZUT Macht
iibernahme in Deutschland, Protokoll iiber die 
Aufteilung in vier Besatzungszonen und GroB
Berlins in vier Sektoren,Einsetzung des Alliierten 
Kontrollrates. 

1.-4. 7. 45 Einzug amerikanischer und britischer Truppen in 
Berlin. 

7. 7.45 	USFET-Directive zur Entnazifizierung. 
10. 7.45 	Zonengrenzen "zurechtgeriickt". 
11. 7.45 	Berlin-Kommandantura nimmt die Arbeit auf. 
14. 7. 45 	SHAEF aufgelost. 
16. 7.-2. 8. 45 Potsdamer Konferenz. 
30. -7. 45 	Alliierter Kontrollrat konstituiert. 
27. 	 8. 45 US-Zone: deutsche Parteien auf Kreisebene zuge

lassen. 

19. 	 9.45 Eisenhowers Proklamation Nr. 2: Griindung der 
"Staaten" GroB-Hessen, Bayern und Wiirttem
berg-Baden. 

24. 	 9. 45 Deutsche Landesregierung fUr Wiirttemberg-Ba
den. 

-26. 	 9. 45 Westzonen: Beginn der Demontage von Industrie
betrieben. US-Zone: Verbot der -Beschiiftigung 
von Pg's in der Wirtschaft. 

I) QueUe siehe Anmerkung 2 auf Seite 59 

2) Robinson, Norris G: Die kleine UNRRA Studie, Postgeschichte der Hilts


und WiederhersteUungs-Verwaltung der Vereinigten Nationen, UNOP

Handbuch 82 _ - 

In der LiteraturZ) findet sich ~ar ein Hinweis auf "erste Ver
einbarungen iiber Nachrichten-Vermittlung zwischen Zivili
sten in den befreiten Zonen und Personen ... in vom Feind 
noch besetzten Gebieten, neutralen oder alliierten Liindern". 
Es wird auch eine entsprechende Klappkarte gezeigt. Niil}eres 
ist aber nicht bekannt. Es konnte sogar sein, daB man an eine 
Nachrichtenverbindung zwischen deutschen Zivilisten im be
setzten und noch nicht besetzten Gebiet dachte. 
In diesem Zusammenhang gehoren auch Uberiegungen zu ei
ner Verbindung der Fremdarbeiter im noch nicht besetzten 
Deutschland mit ihren Angehorigen in ihrer Heimat, zu der es 
ja zuniichst keine Postverbindung gab. Zu diesen Fragen ist 
nichts weiter bekannt. Es ist aber anzunehmen, daB die Ereig
nisse viel zu schnell abliefen, als daB eine Organisation aufge
baut werden konnte. 

8. 10. 45 Deutsche Landesregierung fUr GroB-Hessen. 	 'I 

:11,17. 10. 45 US-Zone: Deutscher Liinderrat konstituiert. 
Ii 

11. 11. 45 General Eisenhower abgelost durch General 
McNarney (ab 26. 11.). 

20. 11. 45 Beginn des Niirnberger Prozesses. 

23. 11. 45 US-Zone: deutsche Parteien auf Liinderebene zu
gelassen. 
Kontrollrat: an den Franzosen scheitern die Ver
suche, deutsche Zentralverwaltungen zu schaffen. 

11. 12. 45 US-Armee iibergibt US-Militiirregierung die Kon
trolle iiber das Nachrichtenwesen und die Trans
porteinrichtungen. 

1. Die amerikanische Planung fUr 
Nachkriegs-Deutschland 
Den Beginn dieser Planung kann man auf den 19. November 
1943 datieren, als Priisident Roosevelt davon ausging, daB ca. 
1 Mill. US-Soldaten fUr ein Jahr, vielleicht zwei Jahre in 
Deutschland stationiert sein wiirden. Diese zeitliche Begren
zung hat Roosevelt in Jalta auch Stalin mitgeteilt: der US
KongreB wiirde nie zustimmen, daB eine US-Armee liinger als 
zwei Jahre in Deutschland bliebe. 
D-iese US-Planung fUhrte dazu, daB auch Frankreich am Al
liierten Kontrollrat beteiligt wurde und eine Besatzungszone 
erhielt. Wahrscheinlich hat die Bekanntgabe an die Sowjets 
diese ermuntert, die eigenen Ziele fUr Deutschland hOher zu 
setzen. 
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Die geplante Begr~nzung auf zwei Jahre Besatzung hat sieher" 
lich dazu beigetragen, daB die Amerikaner am 18. September 
1944 in Quebec mit der Zuteilung Suddeutschlands als Besat
zungszone einverstanden waren, einer "schonen Landschaft" 
gegenOber den' Industriegebieten fOr die Sowjets und Briten. 
Die Amerikaner setzten auf den Alliierten Kontrollrat als der 
Zentralregierung fur Deutschland, die aUmahlich durch eine 
deutsche Zentralregierung ersetzt werden soUte, hervorge
hend aus deutschen Zentralverwaltungen in Berlin. 

Die Leitlinien der US-Politik fOr Deutschland legten oberste 
BehOrden in Washington in einer "Directive ICS 1067" de
tailliert fest. Man plante fOr Deutschland einen minimalen Le
bensstandard, keinesfalls hOher als fOr die befreiten anderen 
europiiischen Lander. Schwerpunkte waren die Entnazifizie
rung, die Entmilitarisierung, die Demokratisierung und Um
erziehung, die Zerschlagung der Wirtschaftskraft als politi
schem Faktor. Die Directive ICS 1067 war streng geheim,gul
tig blieb sie bis 1947. 

Die Directive ICS 1067 warvom Morgenthau-Plan beeinfluBt. 
Nach diesem Morgenthau-Plan soUte Deutschland in ein 
Agrarland verwandelt werden. Eine solche radikale LOsung 
hiitte zur Verelendung ganz Europas gefuhrt. Roosevelt und 

. Churchill riickten spiitereindeutig vom Morgenthau-Plan abo 
Die Briten und Franzosen haben ubrigens auch die gemiiBig
tere Directive ICS 1067 abgelehnt. Trotzdem ist das Gedan~ 
kengut von ICS 1067 in die alliierte Deutschlandpolitik einge
flossen, auch in das Potsdamer Abkommen. Die Amerikaner 
haben damit den wei taus groBten Anteil an der Konzeption 
der alliierten Deutschland-Politik gehabt. 

2. Die Demobllisierung der US-Streitkrafte 
Bei Kriegsende befand sich in Europa die groBte Truppenan

sammlung, welche die USA bis dahin auBer Landes stehen 

hatte: ( . 

3 077 000 Mann in ganz Europa, davon 

1 622 000. Mann in Deutschland. 


ES ist verstiindlich,daB man solche Truppenmasse nach Hau
se schicken wollte, und das so schnell wie moglich. 

< 
Zunachst. wollte man aber noch dem pazifischen Kriegs
schauplatz helfen. Noch zur Kriegszeit wurde beschlossen, 
das 1;Iq der 1. US-Armee in den Fernen Osten zu verlegen. 
Schon am 4. Mai 1945 beganndas Hq mit der Ubertragung 
seiner Truppen an andere US-Armeen. Am 8. Mai 1945 wa
ren die letzten Einheiten abgegeben, am 11. Mai 1945 riickte 
das Hq der 1. US-Armee abo In den Fernen Osten wurden 
auch Nachschubeinheiten abtransportiert. 1). 

Wie demobilisierten nun die Amerikaner ihre riesige Streit
macht? Man schickte nieht komplette Truppenteile nach Hau
se, sondern nutzte ein Auswahlverfahren, abgestellt auf den 
einzelnen Soldaten: a) Dienstzeit in der Armee, Dienstzeit in 

Ubersee; b) Auszeichnungen; c) Anzahl der Kinder unter 18 
Jahren (maximal 3 Kinder). 

Es wurde nach Punkten bewertet. In die erste Entlassungsak
tion kam, wer mehr als 85 Punkte hatte. 

Schon im Mai 1945 begann die Verschiffung mit 90000 Mann. 
Die Spitze war im September 1945 mit 400 000 Mann erreieht. 
In Nahe der Hafen Le Havre, Antwerpen und Marseilles gab 
es riesige Zeltlager fur die zur Verschiffung bereitstehenden 
Soldaten. Bis Oktober 1945 waren aile Soldaten mit 80 und 
mehr Punkten zuhause. 

1m Dezember 1945 standen fUr Europa noch 223 000 Mann 
zur Entlassung an: a) Mannschaftsdienstgrade mannlich: bis 
50 Punkte, weiblich: bis 32 Punkte; b) Offiziere mannlich: bis 
70 Punkte, weiblich: bis 35 Punkte. 

Geplante Truppenstarke fOr Deutschland: 1. Juli 1946 
337000 Mann, 1. September 1946 = 230000 Mann, 31. De
zember 1946 = 200 000 Mann. 

Durch diese schnelle Demobilisierung sank die Kopfstarke 

. der Truppenteile rapide. Die Rest-Truppenteile muBten stets 

neu zusammengestellt werden, urn wenigstens einigermaBen 

brauchbare Truppen zu behalteri, das heiBt: die verbliebenen 

Soldaten muBten oft umziehen, die Offtziere wechselten stan

dig. 

Es durfte im Herbst 1945 bei den US-Verbiinden chaotisch zu
gegangen sein. Die Kampfkraft in Deutschland und ganz Eu
ropa muB beinahe auf Null gesunken sein. . 

Gesamt in 
Deutschland 

Davon 
abgelost in 

Somit 
verbleiben 

1945 1946 

InLDiv. 
Pz.Div. 
LL-Div; 

42 
16 
3 

36 
14 
3 

4 
2 
-

2 

-
gesamt 61 53 6 2 

Per Jahresende 1945 waren also von 61 Divisionen nur noch 8 
Divisionen ubrig und per Jahresende 1946 nur noch zwei (1. 
und 9. Inf-Div). Sie bestanden aus jungen, unerfahrenen Sol
daten. 

Analog zu den Kampftruppen wurden auch die Stiibe der Ar
meekorps', Armeen und Heeresgruppen rasch demobilisiert. 
Dies zeigt das Schaubild: "Entwicklung der US-Hauptquar
tiere im Nachkriegs-Deutschland". 

Man erkennt den Zusammenhang mit dem "Zurechtrutteln" 
der Zonengrenzen. 1m Januar 1946 verblieb nur noch das Hq 
der 3. US-Armee in Deutschland - genug fUr die acht Divisio
nen. 

1) 	 Clay, Lucius D.: Entscheidung in Deulschla!ld. Verlag der Frankfurter Her
Ie, Frankfurt/Main O. J. (1950). 
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Entwicklung der US-Hauptquartiere im Nachkriegs-Deutschland 

SHAEF 6. Herres 12. Heeres
ETOUSA gruppe gruppe 

1. Armee3. Armee 7. Armee 9. Armee 15. Armee 

Mai 1945 US-ZoneII I 
iibernommen11. 5. 45: 11.5.45: 11. 5. 45: 11. 5. 45: 

Bayern, Bayern Rest ostl. Rhein westl. Rhein 
11. 5. 45: 

zurUck
nordl.+ostl. WUrtt.fBaden nordl. Main gezogen 
W.-Sudeten 
Osterreich 

Mitte Mai 
,,20, 5. 45: zurUck
Bremen gezogen 
Ubernommen 

I 
10.6.45: 
Norddeutschland 

Juni 1945 

14. 6. 45: 14. 6. 45: geraumt 

Bayern voU Bayern 

Ubernommen geraumt. 


I 15.6,45:15.6.45: 	 15,6.45:15.6.45: 
HQ 9. Armee

SHAEF in Ffm. Gebiete 	 Nordteil der
geschlossen9. Armee Rheinprovinz 

Ubernommen geraumt 

22.6.45: 

HQ 7. Armee 

von Augsburg 

nach Heidelberg 


Juli 1945 I 
4.7.45: . 

Sowjetzone 

geraumt 


I 
4.7.45: 

10.7.45: Berlin 

Zonengrenzen 
 US-Sektor 

zurechtgerUckt 
 Ubernommen 

I 10. 7. 45:I
14.7.45: 9.7.45: 	 . SUdteil der 
AuflOsung Stuttgart + 	 Rheinprovinz i I von SHAEF Karlsruhe geraumt 

Ubernommen 

Nachkriegs HQ 15. Armee 15, 7. 45 
Organisation geschlossen 	 HQ 12. Hgr 

geschlossen
1. 7. 45: 

USFET 

gegrUndet 

anstelle von 
 7. Armee

ETOUSA 
 Militardistrikt 

3. Armee West 

Militardistrikt 

Ost (Bayern) I 

Jan. 1946:


I HQ 7. Armee 

geschlossen

1. 4. 46: 

HQ 3. Armee 

von MUnchen 

nach Heidelberg 


I 
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In gewissem Sinne gehort zur Demobilisierung auch die Auf
IOsung von SHAEP zum 14. Juli 1945. Es wurde schon ausge
fUhrt, daB man nach der Berliner Deklaration vom 5. Juni 
1945 das gemeinsame Oberkommando nicht mehr brauchte. 
Zu einem gemeinsamen Handeln der drei West-Alliierten 
kam es erst wieder mit dem ZusammenschluB zur Trizone im 
Jahre 1948. 

Aber auch sonst wurden kriegsbedingte Dinge auf Friedens
maB zuriickgefiihrt. 

Bei dem oben gezeigten Beleg handelt es si~hum den Brief ei
nes Kriegsberichterstatters an eine Zeitung - das war nun 
nicht mehr notwendig. Die Kriegsberichterstatter, bei den 
Hauptquartieren der Armeen akkreditiert, in unserem Bei
spiel beim Public Relation Office der "Seventh Army", 
konnten die US-Dienstpost benutzen sowie gedruckte Um
schliige deutscher Herkunft. 

Besonders interessant istder Pressezensurvermerk. Die Sen
dung kam zuerst zu dieser Zensurstelle, der Weg zum APO 
dauerte immerhin auch fUr eine Presse-Veroffentlichimg 
oder gerade deshalb? drei Tage. 

Diese Zensur war Aufgabe der PWD Psychological Wel
fare Division, die auch fUr die Propaganda gegeniiber den 
Deutschen zustiindig war. Die PWD gab ferner die US-Zei
tungen fOr die deutsche Bevolkerung heraus und kontrollierte 
die ersten Zeitungen mit deutschen Herausgebern. 

PWD gehOrte seinerzeit noch nicht zur Militiirregierung. Die 
Kompetenzen aus der Kriegszeit waren, wie sich hier zeigt, in 
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Official-Business-Br{ef vom 
9. 7. 45 an ein Presseinstitut in 
Bedford. Absender von APO 
758 (= HQ der 7. US Armee, 
stationiert vom 15, 5. 45 bis 
21. 7. 45 in Augsburg). Post
stempel von AP0172 (statio
niert vom 6.5. 45 bis 31. 7. 45 
in Augsburg) und Zensur
stempel "Field Press Censor" 
vom 12. 7. 45. 

der Nachkriegszeit hinderlich und miissen zu Schwierigkeiten 
gefiihrt haben. 

Das Bild einer radikal betriebenen Demobilisierung ware un
vollstandig ohne den Hinweis, daB die Amerikaner ein ande
res Konzept fUr die US-Besatzungs-Streitkrafte entwickelt 
hatten. Sie fanden, daB fUr die Besetzung Deutschlands nicht 
so sehr Kampf-Divisionen (= "tractical troops") benotigt 
wurden, sondern eher eine Art von Sicherheitstruppen, spe-' 
ziell ausgeriistet und ausgebildet zur Bek~mpfung von Unru
hen u. a.' ....... , 


Ab September 1945' wurde diese neue Art von Sicherheits
truppen gebildet, die Constabulary. Dies war eine ausgesuch
te Elite-Einheit, zusammengestellt aus -Militiirpolizei, CIC
Detachments, District-Constabularies. 

Die Kopfstiirke sollte im Endstand 38 QOO Mann betragen, 
Leitung durch ein Corps-Hq, mit je einem Brigade-Hq in den 
drei Landeshauptstiidten, mit Regiments-Hq fiir.jeden der 
neun Regierungsbezlrke, 21 Squadrons fOr je einen Kreis 
bzw. mehrere Kreise zusammen. Jede Squadron hatte drei 
mechanis~erte,und zwf:i motorisierte "troops" zu 13 Mann. 

Die Constabulary enthielt eine spezi~lle Ausbildririg. 
zur DurchfUhrung von Sonderaufgaben und Sicherungsauf
gaben, 

- in MG-Gesetzen und -Verordnungen, 
- als schnelle und bewegliche Sicherungsreserve. 
Die Constabulary verfiigte iiber eigene Nachrichten- und Ver
sorgungsverbiinde, ja sogar iiber eine eigene Luftaufkliirung 
(air-reconnaiss~nce). . 



Gliederung der US-Milit-arregierung in Deutschland 
(Stand 1. Oktober 1945) 

: I' 

Headquaners, Eastern 
Military District 
after 1 Oct. 45 
OMG Bavaria 

Land Detachment 
after 1 Oct. 45 

merged into 
OMG Bavaria 

Regional 
(Regierungsbezirk) 

Detachments 

Landkreis and 
Stadtkreis 

Qetachments 

Headquaners. Berlin 
District 

(U.S. sector) 

Detachment AlAI 
after I Oct. 45 
OMG Berlin 

District 

Control 
Staff 

Berlin 
Kommandatura 

Land Detachment 
Wuentemberg-Baden 

after 1 Oct. 45 
OMG 

Wuenternberg-Baden 

Regional 
(Regierungsbezirk) 

Detachments 

Landkreis and 
Stadtkreis 

Detachments 

Military Governor 
also ' 

Theater Commander 

USFETG-5, 
after I Oct. 45 
OMGUS (Z) 

Headquaners, Western 
Military District 
after 1 Oct. 45 

OMG Western District 

Land Detachment 
Greater Hesse, 
after 1 Oct. 45 

OSMG Greater Hesse 

Regional 
(Regierungsbezirk) 

Detachments 

Landkreis and 
Stadtkreis 

Detachments 

Land Detachment 
Bremen, 

after 1 Oct. 45 
OMG Bremen 

Regional 
(Regierungsbezirk) 

Detachments 

Landkreis and 
Stadtkreis 

Detachments 

U.S. Group Control 
Council, _ 

after I Oct. 45 
OMGUS 

Abgeleitet von "Can 2 - US Mintary Government Relationship (Stadic Phase; August-Deeember 1945)" 
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Council 

Co.;:>rdinating 
Committee 
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BRETTON. 'WOODS AND ~tlme -,- and the patl~ern may be diverse·and varied to correspond 

INTERN-ATIONAL COQPERATION 
-.nth the great variety of problems to be met - Bretton. Woods 
proved that if the determinatiori to cooperate for peace as well as 

By Henry Morgenthau, Jr. '," HE Unite,d Nations woh a great if~n,he~alded vic-tory, at the 
Bretton ,Woods Monetary and FinancIal Conference: For, 

. they took the. first, th~ most vitarand the most difficult 
step toward p!-ltti~g into effect the sort ofirite:national econolnic 
program which wtll be necessary for preservmg the peace and' 
creating favorable conditions' for world prosperity. , " 

'International agreements in the monetary and financial field 
are admittedly hard to reach, since they. lie at the very heart of. 
matters affecting the whole complex ~ystelT1 of economic relationS 
,among nations. It is a familiar fact that in all countries sectional 
interests are often in conflict with the broader ,national interests, 

, and that these narrow interests are'sometimes sufficiently--strong 
to shape international.economic policy. It was, therefore, a special 
,source of satisfaction to all thepartic;:ipants in the Conference tha,t. 
-agreem(!r1ts were reached covering so wide arange ..of interna. 

" tional rrionet!1ry and financial' problems. This was largely due to 
long and.careful. preparation preceding the Conference durin'g 
which we secured general recognition of the principle of interna.. 
. tional monetary and' financial cooperation. .' . : -' 

The Con(erence of 44 nations prepared Articles of Agreement: 
,for esta.blishingthe International Monetary Fund and the Inter. 
national .Bank ·for Reconstruction and Development to provide 
the means for: consultation and collaboration on infernational 
monetary and., investmen t problems.- These agreemen ts demon. 
strate that the United Nations have the willingness and th~ abil.. 

, ity to unite on the most difficult economic issues; issues on which 
. ,.comprehensive agreement had never before been reached even 
'. among countries with essentially similar political and economic 

institUtions. The victory was thus all the greater in that the 
Bretton Wooqs Agreements were prepared by countries of 
ing degrees of'economic development, with very farJrom similar 
economic systems, and will operate not merely in the imn

, ,postwar years, as will UNRRA, but in the longer period ahead., 
'The hope that the United Nations ",ill not prove a merely tem· 

. poraiy wartime coalition which 'will disintegrate after militar'y 
victory has thus received substantial reinforcement. No matter 
what f>.attern futur:e organs of. international cooperation may as:. 

T
tor war is present, adequate and suitable instruments can be de
\'ised in every sphere where international action is needed. In 
that sense, Bretton Woods was .an unmistakable warning to the 
:\Xis that the United Nations cannot be divided either by military 
force or by the .diplomatic intrigues of our enemies. It gave an:. 
unequivocal assurance to the soldiers' of the United Nations that 
the sacrifices they are making to stamp out forever the causes of 
\l'U are not being made in vain. And lastly it was a sign to the 
ci\'ilians on whose labors the war efforts of all the United N.ations 

that such labors are bearing fruit in the councils ofpeace 
,'0 less than those of war. . 
. ['ha\'e indicated' that at Bretton Woods the United Nations 
r,,,)k the first and hardest step toward the adoption of the kind of 
tConomic program -ne~essary, for world stabiltty andpro!iperity. 
It was only the first step because the Articles of Agreemen t for the 
rltahlishmentof the Fund and' thelhnk still have to be ratified 

Jiy each of the participants in acc9rdance with legal and consti
tutional requirements and procedures. I would be' the last to claim 
that theprocess is likely to'be a simple or·an easy one. Yet, so far 
J.q the action to be taken by the United States is concerned,'! have. 

in the common sense of the American people to 
~Iieve tha~ they have learned the· painful lesson that the best 
...-ar to guard our national interests is: through effective .i1'!ter
r.iu<mal cooperation. ,We know that'much remains to be dorie in 
, ,her fields. But, despite their highly technical nature, the Fund 
~~dthe Bank .are the. best starting point.for international eco
millie cpoperation, because lack of agreement in these spheres 
"Quid hedevil all other. world economic relations. . 

lIighly technical que~tions have one great advantage'from the 
r-'litical point of view -their very intricacy should raise 
al·.I\·e merely p'artisan considerations. My optimism: is partly 
h,e"] on the 'belief that ,the Bretton Woods proposals will ,be 
,:i~(\l$sed on an objective basis and that such differences of opin

as may emerge will' not follow party lines. The American 
c~kgation was nOh-partisan in.composition and .was thoroughly 
cl'1ilcJ on all major questions. Republicans and Democrats alike 
hd an equal voice in shaping its decisions, and' thereis good 
IU.\<nn to expect that the precedent followed before and during 
:.\c Conference will be con tinued and that, the next stage of 

t" 

~. 



FOREIGN AFFAIRS184 

ratification will be conducted on -the same high plane. In the 
. light of my experience as chairman of the American delegation, 

I believe tha't men of broad vision in both parties wiIlrise to 
the challenge and the opportunity to initiate the historical pat
tern of inter,national, economic cooperation that world peace 
demands. The challenge and opportunity Jue all the- greater 
because our course of action will largely deter~ine the course of 
action of many other members ·of the United Nations. "As 
America goes, so goes the world" may be an exaggeration. But 
it is a pardonable exaggeration in a world made one by time and 
fate, in which _America's strength and potentialities are perhaps 
more clearly realized hy the rest of the world than by the Ameri
can people itself. I should therefore like to emphasize as strongly 
as possible that a tremendous responsibility rests on.our govern
ment and people in connection with the ratification of the Bretton 
Woods Agreements. For our action will be rightly or wrongly 
interpreted as a sure .and infallible index of our intentions with 
respect to the shape of things to come. - . 

II 

The fate of "the Treaty of Versailles adds to the significance of 
the course we adopt on the Bretton Woods proposals. As the 

. President has pointed out, the Allied leaders are acquainted 
with our constitutional processes as they affect our dealings with 
foreign powers. If there are any Americans who would utilize 
the division of powers to defeat the ends sought by the vast 
majority of Americans, they are not likely to succeed if the issues 
are c1early.and unambiguously presented to the Congress and 
the pe?ple. We must always keep in mind that ,other nations 
are anXIously aski,ng whether the United States "has . the desire 
and ability to cooperate effectively in establishing world peace. 
If we fail to ratify the Bretton Woods Agreements, they will be 
convinced that the American people either do not desire to 
cooperate or that they do not know how to achieve cooperation. 
They would then have little alternative but to seek a solution 
for their ,Pressing political and economic problems on the old 
familiar hnes, lines which will inexorably involve playing the 
old game of power politics with even greater intenSIty than 
before because the problems with which they will be confronted 
will be so much more acute. And power politics would be as dis
astrous to prosperity as to peace. 

One important reason for the sharp decline in international 
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trade-in the 1930's and the spread of depression from country to 
country was the growth of the twin evils of international eco
nomic aggression and monetary disorder. The decade of the 1930's 
"'as almost unique in the multiplicity of ingenious schemes that 
were devised by some countries, notably Germany, to exploit 
their creditors, their customers, and tlleir competitors in their 
international trade and financial relations. It is necessary only 
to recalJ the use of exchange controls, competitive~urrency de
preciation, ~ultiple currency practices, blocked balance~, .bi
lateral clearIng arrangements and the host of other restrIctIve 
and discriminatory devices to find the causes for tile inadequate 
recovery in international trade in the decade before the war. ~.
These monetary devices were measures of international economic 
aggression, and they were the logical concomitant of a policy 
directed toward war and conquest.

The postwar international economic problems may well be 
more difficult than those of the 1930's, and unless we cooperate 
{II solve these problems, we may be faced with'a resumption and 
intensification of monetary disorder and economic aggression in 
the postwar period. There is no need to enlarge on the conse
quences of such a development. It is a bleak prospect, yet it is 
(Inc we must understand. In some countries it will prese~t itself 
as the only practical alternative if the rest of the world-should be 
unahle to count on effective American participation in a rounded 
aud coherent program covering international political and eco
nomic relations. If that should come to pass, we will have to 
frame our own future to fit a world in which war will never be a . 
remote contingency and in which economic barriers and re
mictions will be the rule in a contracting economic universe. 
On the other hand, if we ratify the Bretton Woods Agreements, 
~e will be showing the rest of the world _not only' that we can 
co(jperate for winning the war, not only that we are capable of 
formulatirig a program for fulfilling our common aspirations, but 
that we intend to enforce and implement such a program in every 
relevant sphere of action. Ratification would thus strengthen all 
the forward-looking elements in every country who wish to 
tTanslate their craving for peace into deeds and will be' a re
flJunding answer to the pessimists who feel that peace is unat
tainable. 

The institution of an international security organization on 
the lines agreed on at Dumbarton Oaks, constitutes.a history
making accomplishment of which we may well be proud. Here 
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In addition, international collaboration in. the sphere of comis an . organization for maintaining peace and political security 

mercial policy, control of cartels, and possibly in the supply ofwhich for the first time has teeth in it. But it is our du ty to keep 
rrimary commodities and labor ~tandards will be needed if the to a minimum the tensions to which that organization will be 
(lasic causes of economic friction and aggression are to be abolsubjected and to deal with the economic causes of aggression 
ished. The Fund and the Bank are not intended to cover these before the. stage is reached where more far-reaching measures 
fields, which will, of course, be subjects for further discussionwould be necessary. Internatiorial monetary and financial coop. 
lmong the United Nations. The great objective of the Fund anderation is indispensable for the maintenance of economic stability; 
the Bank is to provide· the monetary and financial foundation and economic stability, in turn, is indispensable to the mainte· 
...·ithout which agreement in these other important fields would nance of political stability. Therefore, a program for interna· 
l,,~ either impossible to attain or meaningless if attained. Fortional economic cooperation of which Bretton Woods is the first 
nQ economic agreements among nations could survive discrimistep must accompany the program for political and military se
natory: exchange practices, severe and repeated competitivecurity toward which the United Na.tions are moving. Bretton 
currency depreciation, tight permanent exchange controls, andWoods is the model in the economic sphere of what Dumbarton 
the like. In fact, it is not too much to say that when nations are Oaks is in the political. They reinforce and supplement each' 
p1J~5uil1g competitive exchange policies - whether their purpose other. Political and economic security from aggression are in
j, aggressive OF merely defensive is immaterial- reciprocal tradedivisible, and a sound program for peace must achieve ,both. 
19rcements cannot he made. Thus no reciprocal trade agreement 

Ill· "'ith Germany in the period from 1933 to 1939, say, would have 
l>(t'n worth the paper it was written on for the simple reason thatAs I have already said, agreement on international monetary 
:1.11 its purposes and. effect? would have been comp~etely nullified'and banking policy is only the first step toward the achievement 
by the exchange polIcy which the Germans pursued In those years. of a coristructive economic progr~m through which world stab.i).ity 

This consideration applies wi th still greater force to agreementscan be maintained and within which the horizon of prosperity 
for protecting producers of primary commodities or· for raising'can be expanded. Other measures, both national and interna. 
bbor standards. How, for example, can we protect the American tional, will be required to round out the program. 
inmer in the world market.'Ic if a sizable wheat-producing country, Domestic economic stability is, of course, intimately bound up 
un resort to monetary action which places the wheat producerswith international stability. But international stability by itself 
in that country in a preferred position with respect to American will not ensure domestic stability. It will be ·incumbent on us to 
"'h~at exporters? If the American farmer is to continue to exportadopt the kind of domestic program which will make possible the 
..heat and to receive a fair price in dollars for the wheat he sells . attainment and maintenance of high levels of employment with 
11 home, he mnst know that the world price of wheat in terms risingstandards of living. I have sufficient faith in our economic 
(.f his own currency will not be seriously' disturbed by largesystem and the institutions of free enterprise and individual 
mhange fluctuations in the principal wheat exporting and iminitiative to hope that this goal will be achieved. Needless to say, 
f'Jrting countries. its achievement will be greatly facilitated by the promise of 

And how can .we obtain agreement protecting our own highinterna.t.!onal monetary stability held forth by the Bretton Woods 
btw'T standards if we do not participate in expansion of internaAgreements, just as the achievement of international monetary' 
ti(Jnai long-term investment? For if the economically less adstability wilLbe facilitated by a high le"el of prosperity in the 
Ylncoo countries are to raise their labor standards they mustUnited States. This is merely another illustration of the thesis 
i:mease their productivity, and to increase their productivitythat we are an integral part of the world econom y and that the 
they need capital for modern machinery and processes. Unless relations between the parts and the whole are intimate and 
u:equate provision is made for a resumption and expansion of. mutual. High levels ofemployment in the United States strengthen 
international investment by private 'investors on sound lines, economic and political stability throughout the world, which in 

turn reinforce American domestic pr()sperity. 
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the less developed countries will have no alternative but to meet 

all their capital requirements themselves. The process Qf indus

trialization would then inevitably become more painful both to 

themselves and to the rest of the world, since they would have 

little choice but to control their imports rigorously and to com· 

pete as intensively as possible for their share of the world market, 


. ruthlessly exploiting their own cheap labor, and undercutting 
countries with higher labor standards in the process. Instead of 
tending to raise their labor standards to our high level, this 
would tend to pull our labor standards down to theirs. . 

These instances are corollaries of the broader proposition that 
world stability and prosperity demand the expansion and growth 
of international trade and investment. In a contracting market 
each country will fight to maintain its foothold and will not be 
too fastidious as to th'e weapons it uses in the fight. An expand
ing market 'does not eliminate competition, but while competi. 
tion assumes cutthroat· and destructive forms in a contracting 
market, it tends to have socially beneficent effects in an ex· 

panding one. 

IV 


The Bretton Woods Agreements are thus the most vital step 
in the path of realizing effective international economic coopera
tion. Without monetary cooperation, international economic co
operation in other spheres will at best be short-lived; and it may 
not be too much to add that withollt rrlOnetary cooperation, 
international cooperation in non-economic spheres may be short
livedal~o. The Bretton Woods Agreements are also the 'most . 
difficult-step in international economic cooperation because while 
we were not exploring entirely uncharted seas, while precedents. 

ificfor. monetary and financiill collaboration for s-pec purposes 
existed, .the scope and 'content of the collaboration· proposed at· 
Bretton' Woods are so much broader and fuller that problems 
with infinitely more complications had to be solved. Our own 
stabilization fund has in the past entered into a number of
arrangements with other go"ernments and Central Banks to 
promote stability in exchange relationships between the United 
States and other countries. And such arrangements, while bilateral 
in character, undoubtedly made a defi~ite contribution to orderly 
international monetary relations. An even broader form of 
multilateral cooperation through consultation with respect to 
contemplated changes in exchange rates. was. achieved by the 
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Tripartite Declaration of September 1936 among France, Great 
Britain and the United States, to which Belgium, Holland and 
Switzerland subsequently adhered. But without minimizing the 
.!ignificance of such monetary arrangements, and particularly of 
the Tripartite Accord, it is proper to note that because of their 
limited and improvised character, and also because of the condi
tions in which they were made, they could not cope with the 
rlnge of prohlems the Fund and Bank are designed to handle. 
- Take, for example, the question of the relative international 

economic positions of the United States and England to which so 
:nuch attention has been devoted in discussions of postwar trade 
f%sibilities. England was formerly a creditor nation and has now 
become a debtor. Previously she was able to turn her unfavorable 
!Tade balimce into a favorable, or at least acompensated, balance 
of payments by receipts of interest and dividends on foreign in
Vestments and by receipts for current banking, insurance and 
~hipping services. After the war she will have to expand her ex

,. Otherwise she will have to run down her foreign investment 
further or resort to new borrowing, or she will have to curtail 

ntr imports which would lower her .living stal1dards and sharply 
rtstrict world trade. The United States has become a creditor 
country with the -prospect of increasing exports, provided our 
customers are in· a position to find the dollars which they need to 
Fly for the.goods and services they want to buy from us~ Other 
countries cannot find the necessary dollars to pay for our exports 
unless we are willing to increase our own imports, our tourist and 
o:her expenditures abroad, or unless we are ,willing to become a 
creditor country on a gr.eater scale, or both.' - . 
- The measures for interna60nal cooperation on monetary and 
in';cstment problems required to meet the needs of the- United 
States and England must obviously be flexible in character and 
broad in scope. This was one of the outstanding accomplishments 
vi Bretton Woods, an accomplishinent which was easier to 
"hie\'e because of the spirit of mutual understanding with which 
the American and British delegations faced their problems, and 
because -of the extended British and American technical discus
.ions during the two years prior to the Conference. I believe that 
the economic interests of the United States and Great Britain are 
rr..tirreconcilable, that the world is large enough to provide an 
npJnding market for the exports of both, and that, given the 
r:oo will which has characterized the discussion of our. common 
«onQmic and financial problems in the past,. no probleminvolv
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more 
- u 

much 

':~ 

. Again, there is a dear line of demarcation between those 
ing our two ~ountries need re~ain unsolved. Quite obviously, the 

ountries ravaged by-war and the countries fortunate enough solution will be much less difficult in a world in which interna

.hecause of their geographic situation to have escaped invasion, -tional trade is expanding ~nd in which an adequate volume of 
- bombing and looting by the enemy: Nowhere was what I should . sound and productive international investment is undertaken by 

like to call the Bretton Woods spirit more clearly manifest than private; investors. That is precisely how the Fund and the Bank 
in the Conference's determinations to give special attention and can contribute to the adjustment of internati~nal accounts. 
considerrttion to the problems of countries in the first category. 

v 	 It was shared no ,less 'by the countries whose territories had not 
hcendamaged by Axis operations than by the immediate victims But that isol1ly part <?( t'he picture. At J3retton Woods, coun· 
of totalitarian aggression. The reconstruction of the devastated . triesin.very different stages of economic evolution joined in work. 

-countries of Europe and Asia is essential if normal international ing out,comm-on instruments of monetary and investment policy.
trade relations are to be resumed promptly: These countries are, China and India ar~ predominantly agrarian countries with-loW 

,levels of industrialization and low standards of living. N. \1turally, \~itally important to the exrort and import trade of the western 
.liemisphere. That is why-al the American Republics gave wholethey desire 'to raise both., The pnited' States and England' 
-nearted support to the provision- that' ·the Bank is to facili tatecountries with high l~vels of industrialization and high standards 
!;'(anomic reconstruction: I should like to single out for special of living, which jusuis naturally desire to maintain and if p'ossible 
men tion -Russ_ia's splendid demonstra tion .of the-:sinceri ty of her.raise both. Unless some framework which'will make the desires of 
intentions to·participate in world· econolllic reconstructioh byboth sets'of countries mutually compatible is: established, eco
raising her subscriptIOn to the 'Bank from 9 million dollars to nomiC and monetary conflicts between the less and 

hillian-dollars'on the last day of the Conference. _ _,veloped countries w!ll almbst certainly ensue. Nothing would 
Finally, -countries with widely divergent economic systems'more menacing to world security than to, have the less developed 

plrticipated in preparing th:~ Agreements for the Fund and the cpuntries"comprising more than half the populatio!1 of the world. 
Hank. The United States is as indubitably a capitalist countryrange~ in economic battie,against the_ less populous bJlt indus
1, Ihis.si~ -is.a socialistorie: Yet- both agree not only, on thetrially more advanced nations of the west.' ., - - : 

of promoting monetary stability: and interl;ational_The Bretton Woods approach is based on the realization that

. ml·cstment.but on the means required to'realize these ends. And 
is to the economic and,: political advantage of countries such as 


this, fur -a' very ,simple and'satisfactory reason it is to 'the 
India and China,- and also of countries sucq as England and the 

ntage of. each to 'dO.Sb. As ari" impenitent'adherent of the, . 
United States, that the industrialization and betterment ofIi 


capitalist system', which in the crucibl~ of war- has once- againconditions in the former be achieved with the aid and encou"""'" 
lhown:its ability to deliver the goods, I am firmly 'convinced that,ment, of the latter. For the process of industrialization, wi 
Gpitalist and socialist societies can coexist, as long as neither,which improvement of ~iving stand~rds 	is:unattainable,; can be 
l'tS'Jrt~ to destructive practices and as long as both abide,by the . most effi;:lently accoml?hshed by an Jncreasmgvolume'of Import'i 
rules of international econOmic fair play. Perhaps is not too ._ of machmery and equipment. And what could be more natul'1l 

claim for than fodndla and China to import such g60~s (rom Englandan9 to the International Monetary Fund, that it 
prescribes the starl:dards in the field of monetary policy which it .the United States with their vastlr- expanded- capacity for, 

hoped alI:countries, whatever_their political and economic ing such goods? The harmony 0 economii:interests in , 'Y$lems, will follow. _ -, .tional trade between the more and less developed countries is 
Despite' these difficulties, th~ Bretton- Woods',Conference had -'doctrinewhich has long been preached by economists, but it is 

~n succeed' 'because there is no other 'method. of dealing with doctrine which. has often not been honored in observance. 
Jr.tcrnationa) monetary· 'and financial problems ·than through, .United-Nations ,Monetary and Financial Conference made a •c 	

"'t~rnatiQllal cpoperatu)n. There is no satisfactory,a,lternative. advance toward translating thisth_eoretically sound maxim' 
There has been,a suggestion tha~ these were questions that colild. practice. 

~ - .,. 2 	
-~ 
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be solved by the United States and England, perhaps with the 
aid in later years of a few so-called key countries. But this ap
proach takes no account of the realities of the postwar situation. 
The establishment of an exclusive Anglo-Amencan condominium 
would not,be the appropriate means of dealing with international 
monetary problems. In the absence of effective international 
action, unstable exchange rates are much more likely to occur in 
other countries than in Britain. In fact, unless there is ageneral 
environment of stable and orderly exchange rateswith expanding 
trade and adequate investment, the adjustment of the British 
balance of payments after the war will be immeasurably more 
difficult. The problem of exchange stability is a general problem. 
OUf own exporters'of agricultural arid industrial goods need more 
assurance than the stability of the dollar-sterling rate of exchange 
provides. They want to know that the price and quantity of their 
exports will not be suddenly reduced by depreciation in the 
countries to,which they export or in the countries with whose 
exports they compete.'

I doubt that the 4'2 other United and Associated Nations, who 
have been fighting and working with .us during the war, would 
take kindly to what might be regarded as dictatorship of the 
world's finances by twO countries. There is a vague promise in 
this alternative that other countries might in time be added to 
the select group whose cooperation was regarded as desirable. But 
even these countries would be expected to cooperate by attaching 
themselves to a dollar bloc or a sterling bloc. Ifwe should exclude 
the greater part of the world from cooperation on these problems 
and postpone for ten years agreement on stability and order in 
exchange rates, we shQuld',find that the world had become irrev. 

, ocably committed to fluctuating exchange rates, 'exchange can. 
trois and bilateral clearing arrangements. Once firmly establish 
it would not be possible to obtain the general ,abandol1ment 
these restrictive and discriminatory measures. Beyond that, thm 
would seem to be considerable danger - political as well as eco
nomic _ in setting up a world divided into twO blocs. Such' 
division of the world would not only deprive us of the genenl 
advantages of multilateral trade but would inevitably lead 
'conflict between the two groups. The fact is that theprnblew 
'considered at Bretton Woods are international problems, 
to all countries, that can be dealt with only through broad in 
national cooperation. ' 

The above are only the most striking examples of the range 
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i!sues hefore the Conference. Each countr{has its own peculiar 
f'0~ition in the world economy which no other country duplicates. 
~arurally each country wants to safeguard and, if possible, 
mengthen this position. The representatives of all countries al
ways had this consideration in mind iri weighing the merits 'of the 
proposals for the Fund and 'the Bank. Yet the very fact that so 
hroad an agreement was reached is the best proof that the United 
~ations have all learned that we are one world community in 
which the prosperity of each is bound up with the prosperity of 
aiL Because this is a point on which I feel so deeply, I should like 
tt) quote from my speech to the final sessi~n of the Conference on 
July 11: 

There is a curious notion that the protection of national interest and the 
&",IQpment of international cooperation are conflicting philosophies that 
Irlmthow or other men of different nations cannot work together without 
.urincing the interests of their particular nation. There has been talk'of this 
",n - and from people who ought to know better - concerning the interna
tlnr.,1 cooperative nature of the undertaking just completed at Bretton Woods. 

I am perfectly certain that no delegation to this Conference has lostsigh~ fora 
Mment of the particular national interest it was sent here to represent. The 
AT.'!rican delegation, which I have the honor of leading, has been, at all times, 
<':'l'ci!Jus of its primary obligation - the protection of American interests. 
A"j the other representatives here have been no less loyal or, devoted to the' 
-dllfe of their own people. ' 

ret none of us has found any incompatibility between devotion to our own 
CllUnir)' and joint anion. Indeed, we have found on the contrary that the only 
puine safeguard for our national interests lies in international cooperation. 

'VI 

:\ttc~tionshould alsb be called to two resolutions of special 
,ignificance passed by the Conference. The first recommends the 
ruliest pOSSIble liquidation of the Bank for International Settle
C'l~ts. Whether rightly or wrongly, this institution has become 
ir-ntricably identified with appeasement and collaboration. It is 
S:::ng that a United Nations Monetary and Financial Conference 
!.i-"'Ilkl record its unqualified stand on an existing financial organi
mion' which, to say the least, did not promote thi:: ends we are 
I!Itking. Further, the Conference did not wish considerations of 
pnrn politics to enter into the' functionillg orthe instruments it 
iunirJncci. It is specificfllly stated that the Fund and the Bank 
tixsuld not be affected by political factors in their operations or in 
l.\rir recommendations to member countries. The Conferem:e 
lI'I:::tiJ to avoid linking the Fund"and the Bank in any way 
.,,/i the Bank for International Settlements. It might be said 
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that the best way to deal with the problem was to ignore it. But 
that was not the feeling of the countries that have suffered from 
enemy occupation. Such a rassive attitude would in itself h:wc 
constItuted appeasement 0 the Axis, and the root-and-branch 
recommendatIon is in much better accord with the determination 
of the United Nations to tolerate no institution that does not '.1 

serve in the struggle for freedom and democracy. 
The second resolution was designed to ensure the restoration to 

their rightful owners of property looted by Germany, Japan ami 
their satellites. It supports the steps already taken by the United 
Nations and calls on the governments of neutral countries to 
facilitate the process of restoration. It is part of the United Na. " 
dons program that the Axis and its Allies and agents should not 
be allowed to get away with any loot this time. This resolution 
implements that program and contributes to the strengthening of 
international law concerning international theft and banditry. 

If I have dwelt at some length on the significance of the Bretton 
Woods program for international cooperation, it is because the 
subject' has received less than its due attention and merit in the 
press; which has confined its discussions to the more purely 

"" monetary and financial aspects of the ,Conference. Its long-run 
political implications may be no less'f.lr-reaching than its eco
nomiC a~hievements; Forit is in ollrpqwer to tra1Jsform the Bret. 
ton.Wood~ Agreements into an cpochcniakirig precedent, a beacon 
of world progress. ,,' 

,.'. 

1 
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st:He; ancl, therefore, there was no one with whom Great Britain was at 
wur.4 The present legal status of Germany was relevant because it is 
an est.:l.hlished rule of English law, which was also followed in the present 
case, that an alien enemy interned by the Crown was debarred from 
applying for a writ of habeas corpus, and the court had no power to granta writ. 

The A ttorney-Genel'al, who appeared for the Crown, furnished the court 
wit,h a certificate from the Foreign Secretary of the United Kingdom
which stated:

(1) 	 Under paragraph 5 of the preamble to the declaration dated June 
5, 1945, of the unconditional surrender of Germany, the Governments 
of the United Kingdom, the United States of America, The Union of 
SovitJt Socialist Republics, and France, assumed "supreme authority with 
respect to Germany, including all the powers possessed by the German 
CDvei'nment, the High Command, and any state, municipal or local 
government or authority. The assumption for the purposes stated 
of the said authority and powers does not affect the annexation ofGermany. " 

(2) 	 That in consequence of this declaration Germany stilI exists as a 
state and German nationality as a nationality, but the Allied Control 
Commission are the agency through which the government of Germanyis_ carried on. 	 " 

(:3) No treaty of peace or declaration of the allied powers having been 
made terminating the state of war with Germany, His Majesty is stilI 
in a st:\,te of war with Germany, although, as provided in the declara
tion of surrender, all active hostilities have ceased. 

The Court held that it had no right to go behind the certificate and that 
it W:1.~ hound to t.ake it that "at this present moment" (the case was heard 
on April 3, 1946) there was a state of Germany, the government of which 
was being conducted by the allied powers, but that Great Britain was stilI 
in a st:lte of war with Germany. 

Counsel for the applicant submitted that matters of law arose upon the 

Foreign Secretary's Certificate and that it was for the Court to decide Whether 

01' not Germany stilI existed as a State. The well-known case of Duff De

velopment Co. Ltd. vs. Government of Kelantan 6 was, however, authority for 

fh!! pl'oposil,ion that the st:l.tement by the Executive was binding on the 

COIlrt. Tn that case Lord Finlay hac! said: 6 

The['() is no ground for saying that because the question involves consid
cmtions of law these must be determined by the courts. The answer 
of t.l1l! King, through the aplJropriate department, settles the matter 
d1Ot!lCI' it depends on fn.ct or on law. 

EGON SClIWELB * 

'S",o:,-,; Ht p. 521. 6 [1924] A.C. 797. 


6 Same, p. 815.
• ,)i' the Prague !Jar; :.uthor of works on international 
rn'~l"bc!' of Lhe Czce!lO.:;lovak Legal Council in London. and lllilitary lalY; sometime 
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LOCAL ENEMY ASSETS AND THE PARIS AGREEMENT ON REPARATION 

In any agreement between the Allies on the allocation of reparation bene
fits the value of enemy assets in each Allied country must be taken into 
account if the assets are retained as reparation. The Paris Agreement on 
Reparation from Germany,! which proceeds on this assumption, provides 
accordingly. Under the Agreement, signed by eighteen countries, the 
United States, Great Britain, France, Albania, Australia, Belgium, Canada, 
Czechoslovakia, Denmark, Egypt, Greece, India, Luxembourg, the Nether
lands, Norway, New Zealand, South Africa, and Yugoslavia, each Govern
ment is to charge against its reparation share the German enemy assets within 
its jurisdiction.% Because of the amount of assets involved, the accounting is 
of material importance. . 

The Paris Agreement, in addition to stating the principle, specifies how 
the charge is to be made. The local assets are to be charged 

net of accrued taxes, liens, expenses of administration, other in rem 
charges against specific items and legitimate contract claims against 
the German former owners of such assets.3 

Two kinds of debts may thus be deducted: in 1'em charges and contract 
claims. Deduction of in rem charges would be justified even without express 
permISSIOn. The part of assets absorbed by such charges cannot be called 
an "asset" for accounting purposes.4 The delimitation of in rem charges 
will be governed by the law of the situs of the assets, in accordance with 
well established principles of the law of Conflict of Laws.6 

With regard to the other deductible item: "legitimate contract claims 
against the former owners of the assets," the situation is more complicated. 
It was natural to permit the deduction of claims in the accounting for local 
enemy assets, as most of the signatory countries permit the payment of 
such claims. Of these countries there is not one, however, which has 
limited the privilege to "contract claims," as does the Paris Agreement for 
the accounting. Claims will therefore be paid which cannot be deducted 
under the Agreement. 

The question arises why the Paris A~reement has singled out" contract 
claims" and refused deduction of other claims. Tort claims are not less 
legitimate than contract cbims. The explanation for the restrictive rule 
may perhaps lie in the fact that in the countries of the English Common 

1 Text in Department of State Bulletin, Vol. 14, No. 343 (Jan. 27, 1946), p. 114; below, 
Supplement, p. 117. 

2 Agreement, Part I, Art. 6 A. 
a Same. 
• Sec Feilchenfeld, Elrick, and Judd, "Pl'iority Problems in Public Debt Settlements," 

in Columbia Law. Rwicw, VU!. 30 (1930), p. 1115, at p. 1120. 
6 Restatement, Conflict of Laws ().934) , Sec. 2G5; BustfLInante Code of Private Inter

national Law, Secs. 13.5, 420. See Na(lelmann, "Bankruptcy Treaties," in University of 
Penns!iivania l.uw Review, Vol. 93 (19-1-1), p. 58, at p. 76. 
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Law, for historical rather than rational reasons, unliquidated tort claims 
h,-we lOllg been excluded from consideration in the settlement of estates 
nnd in Lankruptcy distributions. 6 English bankruptcy law still excludes 

ndmission in bankruptcy "unliquidated damages arising otherwise 
thim hy remson of a contract, promise, or breach of trust." 7 The American 
I,nv has freed itself from the old rule. Since 1934 awards under a work
man's compensation act are admitted and also tort claims based on negli
gence when an action has been institut.ed prior to the filing of the bank
rupt.cy petition. 8 I,euding American anthors feel that even this does not 
/!;{) far enough.

9 
In Civil La,w countries tort claims, even when unliqui

uaterl, have never been excluded from proof. 
Whatever the !'Cason for the limitation of deductible claims to "contract 

" it is now necessa,ry to define" contract claim" for the application 
of the 1);ll'i8 Agreement. Some of the qllestions which will arise will lead 
to sllb8t,antinJ difriculties of interpl·etation. Are quasi-contractual claims 
"contract claims"? Judgment claims based on an action in tort, are they 
not deductible? Which is the correct decision when a claim is classified as 
"contmct claim" in one legnl system, but not in another? One may think 
of claims for unjust enrichment, for example. Their classification varies 
in the different legal systems and even in countries belonging to the same 
~:.rsf;em.lO 

FOI' the purposes of the Agreement, what law determines the meaning 
or ., contract claim"? The law of the situs of the assets does not govern 
this question. If for "in rem" charges the law of the situs is controlling, 
it i:., bf!cause of the legal relationship between in rem charges and assets. 
No su(;h l'elationship exists in regard -to llUsecll1'ed claims. For the applica
tion of the Agreement, "contract claim" can have but one meaning. 

'l'he Agreement is made in two languages, the English and the French. 

Both texts nre equally authentic. The French text uses droit contractuel 

for "contmct claim." II If one gives "contract claim" the meaning it has 

in the countries of the common law and droit contractuel the meaning pre-


in ciyillaw countries, it will appear that sometimes" contract claim" 

and sometimes droit contractuel has a broader meaning when it comes to the 

classification or cel'tttin types of claims. 


E Glenn on Liquidation (H)3.;), p. 670. 7 Euglish Bankruptcy Act, 1914, Sec. 30. 
8U. S. Bankruptcy Act of 1898, as amended, Sees. 63 (a) (6) and (7),52 Stat. 873 (1938), 

11 U.S.C.A. Sec. 103 (SlIPP. 1945). Colliel' on Bankruptcy, 14th ed., 1941, Vol. III, Seo.
W.:!,). 

I> ~l() Glenn, at p. 672. 

10 BIlIfIIV£I1IY v. Walford, 36 Cli. D. 2G9 (1887); Woodward, Quasi Contracts (1913), p. 4; 
PI;mi,,\ ct. Ripcrt, Droit Civil Frant;ais, Vol. VII, Sees. 752, 767; Gutteridge and David, "The 
DOdrinc of Unjust.ified Enrichment", in Cambridge Law Journal, Vol. V (1934), p. 204; 
Glltlcridge and Lipst.ein, "Conflicts of Law in IHatters of Unjustifiable Enrichment"; in 
Cwnbridf/e l.aw Journal, Vol. VII (1939), p. 80. 

II Fur the French text, see, Canada Treaty Series, 1945, No. 23. 

CURRENT NOTES 815' 

With regard to differences in the meaning of two treaty texts which are 
both authentic, the Permanent Court of International Justice, in the case 
of the Mavrommatis Concessions, stated that" where two versions pO$sess
ing equal authority exist one of which appears to hnve a wider bearing than 
the other, it is bound to adopt the more limited interpretation which can 
be made to harmonize with both versions and which, as far as it goes, is 
doubtless in accordance with the common intention of the parties." 12 This 
rule may control when it appears that" contract claim" and droit contractuel 
do not have the same bearing. The issue would be even more involved if 
it should develop that" contract claim" did not have the same meaning in 
all English speaking countries and that the law of the other countIies dif
fered on the meaning of droit conlractuel or its equivalent. 

The signatories of the Paris Agreement· WCl'C well aware of possible diffi
culties in the application of the provisions of the Agreement which deal 
with external enemy aSi:iets. The Agreement iti:ielf prescribes the formation 
of a 1/ Committee of Experts in Matters of Enemy Property Custodianship" 
with the assigned tai:ik to overcome practical difficulties of law and inter
pretation.13 Recourse may possibly be had to this Committee for the defi
nition of Ilcontract claim "-droit contractuel. 

Each Government, under the Agreement, has the obligation to give to 
the Inter-Allied Reparation Agency created by the Agreement all informa
tion for which the Agency asks as to the value of the local assets and the 
amounts realized by their liquidation. '4 One may expect that the account
ing will be required to be made with specification of the deductions, as 
otherwise no control would be possible. 

1'he formal allocation of German reparation benefits is made by the As
sembly of the Inter-Allied Reparation Agency. The Assembly allocates 
lIin conformity with the provisions of the Agreement." 16 Any contro
versy over the deductibility of a claim would have to be brought before the 
Assembly, as the deduction of a non-deductible claim would improperly 
reduce the share of the other countries in reparation benefits. Decisions 
of the Assembly are taken by majority vote, each Government having 
one vote. t6 

It is a matter of conjecture ·whether the accouuting for the local enemy 
assets will lead to differences of consequence. Compared with the amounts 
involved in the allocation of other reparation items, the question of the de
ductibility of a claim may appear unimportant. This should not detract, 
however, from the fact that the rule which limits deductible claims to "con
tract claims," is an unhappy one. Not founded in any generally recognized 

I 
.~ 

11 Judgment No.2 in the C<l.Se of t.he Mavromllllltis Palestine Concessions, P.C.I.J., 
Ser. A, No.2, p. 19 (1924). See Hyde, International Law, Boston, 1945 (2d. ed.), Vol. II, 
p.1493. 

13 Agreement, Part I, iht-. GF. U Part I, A.rt. 6 B. Upart Art. 5. 
18 Part II, Arl,. 6. 

1 
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prineiple of Jaw, the rule is bound to create difficulties. ·Therefore an effort 
should be made to obtain acceptance of a better rule for the agreement on 
rcparation from Japan which is still to be concluded. 

\/ The Paris Agreement on Reparation from Germany, in declaring deducti
.A bk" legitimate contract claims against the German former owners of the 

" has made no distinction wi~h respect to the nationality or place of 
residence of the holders of such claims. At the time of the Agreement this 
11':(:'; ill aceorrl wit.1t the status of the law in the various countries on the 
payment of daims out of local enemy assets. 17 In the United States, under 
the Trading with the Enemy Act of H)17, claims may be filed irrespective 
of nationality or place of residence of the holder of the claim.18 This prin
ciple has now.been abandoned in the United States. The recent amend
ment to the Trading with the Enemy Act provides that debt claims allowa
ble under the Act shall include only those of citizens of the United States 
and of residents of the United States.19 

Strong criticism of the exclusion of claims of non-resident friendly aliens 
can be anticipated, abroad and in the United States, but particularly in the 
countl'ies signatories of the· Paris Agreement. At the Paris Conference a 
nnallimolls resolution was adopted promising equal treatment to the na
tionalfl of all signatory countries" in the administration of reconstruction or 
compensation benefits for war damage to property." 20 Whether or not this 
covers the admission of claims against local enemy assets, the Conference 
has gone clearly on record in favor of "equality of treatment" in reparation 
matters. To exclude claims of non-resident creditors from countries signa
tories of the Agreement, is not in accordance with the spirit of the Reser 
lution. 

It m:1y well be doubted that t,he new law is in the interest of American 
creditors in general, as they now face the risk of being excluded in distribu
tions abroad as a measure of retaliation. What may be gained here by the 
exclusiou of claims of non-resident friendly aliens, is insignificant. The 
amount of such claims is less thn,n t\VO per cent of the total amount of 
daims. 21 ·Particularly inopportune is the exclusion of claims of creditors 
from countries which have signed the Paris Agreement, as these claims 
are deductible under rhe Agreement. 

17 Rabel, "Situs Prob!crr.s in Enemy Property Me:J.sures", in Law and Contemporary 
·,blems, Vol. 11 (l!H5), p. 118, at p. 13:,1; also I'll re lViskemann, 92 L. J. Ch. 349 (1923). 

13 T,.ading with the Enemy Act of October 6, 1917, No.9 (a), 40 Stat. 411 (1917), 50 
U.S.C.A., App. No.9. 

i~ Null' Section 34 Ca) of tho Act, added by An Act to Amend the First War Powers Act, 
EJ.ll, l'uhiie Law No. G71, 79th Congress, 2d session (August 8, 1946). Drafted before 
the wlopt.ion, at the Paris Couference, of the Resolution on "Equal Treatment n. Fil'5t 
ir.t.ro<illeed, 1\;; H. R. 5089, Dec. 20, 1945, Congressional Record, 79th Congress, First Session, 
\',;1. fJl.,'\l'u. 227, p. 126G8. 

20 Um\nimnus Resolution No.3, Dcpartmr.lli oj Slni<) Bulletin, Vol. 14, No. 3·13 (Jan. 27, 
1!H6) , p. 122.. 

21Scn. Rep. No. 183!l, 79th Congress, 2d Session (1946), p. 4. 

CURRENT NOTES 

The Resolution on "Equal Treatment" adopted by the Paris Conference, 
already mentioned, provides: 

In view oi the fact that there are many special problems of reciprocity 
related to this principle, it is recognized that in certain cases the actual 
implementation of the principle cannot be achieved except through 
special agreements between Signatory Governments. 

No guaranty exists, regarding the disposition of local enemy assets, that 
American creditors will receive their equal share evel'ywhere. Some coun
tries may not permit payment of claims at all, others may give local credi
tors preferential treatment. Some countries outside the Paris Conference 
group, as Argentina,22 still retain in their general law local priority rules.

23 

The unconditional admission in the United States of claims of foreign credi
tors, resident or non-resident, therefore, appears unadvisable. A proper 
way to deal with the situation, it seems, would be the admission of claims 
of friendly aliens on a reciprocity basis. 

KURT H. NADEL¥ANN * 

ARBITRATION BETWEEN THE NETHERLANDS AND UNITED STATES 

POSTAL ADMINISTRATIONS 


A dispute between the Postal Administration of the Netherlands and that 
of the United .States concerning maritime transit rates applicable to mails 
carried by Dutch steamships in 1920-1923, was recently settled by arbi
tration.1 Article 25(1) of the Universal Postal Convention, signed at Ma
drid on November 30, 1920,2 provides that Hin case of disagreement be
t\veen two or more members of the Union as to the interpretation of the 
present Convention, or as to the responsibility imposed upon an Adminis
tration by the application of this Convention, the question in dispute is 
settled by arbitration (jugement arbitral). To that end each of the Ad
ministrations concerned chooses another member of the Union which is 
not directly interested in the matter." 3 

The dispute arose out of the application of contracts made in 1904 and 

lIZ Bankruptcy Law No. 11.719 of El33, Nu. 7. 
11.'1 Sec Nadelmann, "Legal Treatment of Foreign and Domestic Creditors," in Law and 

Contemporary Proble1lts, Vol. 11 (1946), p. 696; same, "Once Again: Local Priorities in 
Bankruptcy", in this JOUHNAL, VoL 38 (1944), p. 470. 

* Research Lecturer in Comparative Law, Universil.y of Pennsylvania. 
1 A dispute between the United States and Norway concerning sea transit charges, claimed 

by the latter for services rendered in the years 1914 to 1919, was settled by arbitration in 
1926; see Manley O. Hudson, "American-Norwegian Postal Arbitration," in this JOURNAL, 

Vol. 20 (1926), p. 53·1. That award was applied to similar pending disputes with Sweden 
Ilnd Denmark: Henry Reiff, "Enforcement of Multipartite Administrative Treaties in the 
United States," in this JOURNAL, Vol. 3'1 (1940), pp. 661, 673. 

t Text in G. Fr. de Martens, Nouveau Recueil General de Traites, 3d aer., T. XV (1926), 

i 
.1 

pp. 722, 737; aee Manley O. Hudson, International Legi,~lati.on, Wa.qhlngton, 1931-:-, Vol. I, 

p.52O. 
S The Convention of 1920 WIIS later revised (at Stockho\JlI in 1924, tlL I,ondon in 1929, and 

I 
a.t Buenos Aires in 1939). The last version (54 U. S. Stat. o.t L[uge, Part 2, p. 2049) embodies 
in Art. 11 corresponding provi;ions for the arbitration of disputes. 
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INTERNATIONAL MONETARY AGREEMENTS 

By ARTHUR NUSSBAUM 

Columbia University 

INTRODUCTORY 

The international implications of th ' 
extent percei\-ed aD early as th t" / money phenomenon were to " 
the universal use of money an i e time 0 fsome of the scholastics who ' 

. ns ance 0 the opera ti f th L 
(JUS gentium).' The latter te 't' on 0 e aw 
rather ambiguously coveringr:l' I lSI true, was employed by the ' 
d . ' , so ru es observed by II 

omesLiC relations. A bter writer of h a or mo~t 
Rachel, went further. In hi- D' t' t e seventeenth century, 
Nations (1676) he advltn~es ~hel~~e~ atl~ns on ~he Law.s of N ' , 
many coins--he mentions espec' II t~l that th.e mternatlOnal ' 
ence of a Law d Nations in th l!l,dY ,Ie Turkish Ducats-proves
.' e mo ern sense of a la .

among mdependent states,' w govermng the ' 

As a matter of fact the circulation of . 
ternational in character. Alo 'th coms had ever been more or 
uity their migration from CoUl~~ v.~ the emergence of coins in early 
end only in the nineteenth cen/ 0 country ~lso sprang up,' to 
culation from the thirteenth to Ut~' .Accordmg to Sombart mrmot••'" 

international chars.cter'" F th e eighteenth century" 
. t' . ur ermore on the Em ernatlOnal unit of account d' -, uropean \.AlnT,m<.n 

turies, when ulldcr a con'm appe:ue '? the Rixteenth and S'"'Pr,t,o,on''''' 
, ' on me'-cant Ie t d

were made in terms of the t -- I cus om, rafts on the 
scu us marc-ha h' h 

quantity of gold and was payable' d' rum, W IC r~ally denoted a 

valuation.' m Iverse gold com according to 


Nevertheless Rachel's theory't d - IS not tenable E t f 
men s an customs, the accepta f f' '. xcep or special nee 0 orelgn coms in the payment of 

1 CJ. FranciBco Suarez, De Legibu8 ac Den Le ' 
• S. Rac.hel, De Jure NaJurM et Gentium (1~7rla~~re (1~12), B.R. I, Ch. 19, Sec. 10. 

Bate, E., m ClMSics oj Inlernalior.al J 'W- 0), DLscrtatw ,iltcra. English t,rnnol.,,;.-' 

• Be ARB • ~aw, ashmgton 1916 21~ e . . urns, Money "lllU h10netar H' ,.'.., ,p. 6. 
•• DCT Moderne Kapitalismus, Vol. 1 19I1 I.LuIY 1D Early Times, 1927, p. 43. ' 

little by the import of foreign coinai 'thou'hP. 409. England was Rffected ' 
after the Conquest, 3ec A. Fea.vellry~ar T~e there was a~ afflux of Byzantine II 

Shaw, .The History of Currency, 1895, '41 Pound Sterling, 1931, p. 22; d. aIBo 
tire comed currency was foreign; A. N~b' In the An:cncan Colonies practically 

• Nussbaum, op. cit., p. 310. Acco d' aum, Money III the La,,·, 1939, p. 164. 
... F r mg to E Hoyer 11' .., " nont~ III estgabeluT Oscar Englander. 193G' a ITUt1g'~Jragen im Codex 

of this century Btill reckoned in g ld : pp. 101, 110, the Roman Curia in the 
R C' 0 Brutt. E'en in 1939 N H' . 

oma.n una, 31 mentioned that the I ' . lUmg, Procedure 
Bcuti. In all probability t',,- 't f sa ary of the Cardinals was defined in te f 

, UUl urn 0 account' I d rms 0242 IB re ate to the scu/us maTcharu.m of old. 

INTER:>ATIONAL MONETARY AGREEMEl>TS 

and other modes of their acquisition, wue not a matter of legal obligation. 
The forcign coins were accept.ed or else acquired on grounds of pure ex
pediency; particularly in the case of the Ducats, Florins, and other coins of 

.",DOwn, hecause of a common trust in their full weight and fineness. Nor 
could thc C\l~ctments or r.ustoms mentioned above be linked to international 

Ia~' propcr.
Such a connection has, however, been established since early antiquity 


u.rough int.r,rnational monetary agreements. This type of convention has 

~ently been brought to the fore by the discussion of post-war problems. A' 

bi<toric~l survey of monetary treaties, which will be attempted in the present 

article, may shed some light on the paths of the future. 


Two grouJls of international monetary agreements, differing in substance 
B.5 well as in time, must be distinguished. The earlier group is concerned 
,;th coins, that is, with metallic circulating media; in the main, the treaties 
of this group tend to establish a common standard of coinage (metal, fine
oCSS, weight, form, impress, etc.), thus being, in a word, standardizing agree
ments. The more recent group centers on "ideal units" or, to use a more 
(lUIliliur term, on "moneys of account" • such as the dollar, franc, pound, 
and so on, their main purpose being to stabilize the value of the respective 
unit in the international money market; these may be called stabilizing 

agreements. 

STANDARDIZING AND KINDRED A'GREEMENTS 

Standardizing agreements can be traced back to antiquity.' As early as 
500 B.C. such treaties were concluded between Greek city-states.' Com
munity of minting was rare, each city ordinarily retaining this precious 
prerogath-e, but, at least in so'me cases, the treaties seem to have provided 
for a compulsion upon creditors within the confederate territories to accept 
r.onvention money in the payment of debts. Convention money circulated 
Dormally side by side with local money, but information on this, as on other 
poi:1ts, ih incomplete. The most striking features of the ancient treaties are 
their close connection with military alliances and their ter~ination through 

military defeats. ' 
. During the Middle Ages standardizing conventions are principally found 
10 Germany and Italy, where the decay of imperial power resulted in the ac
quisition of the coinage prerogative by numerous principalities and cities, the 
latl~r being quite naturally in the lead of the movement for a better and 

.' Objections to this usc of the term "money of account" are pointed out by Nussbaum, op.
"'~ p. 7. The expres;ioll "ideal unit" was adopted in BateB v. United StateB J08, F (2d) 
40',408 (C.A. 7th, 1939). "Unit of account" is more properly used for Buch conceptions as 
ICI~lU marchaTl1m, II gold dollar," II gold franc," cf. Sl~pra, p. 242, in,fra., p. 255. 

• On ~one:ary cO.Dventions in ancient China and Etruria see Burns, op. cit., p. 95. 
A( Det8Jled mformation is to be found in Burns.- op. cit., p. 90; and in F. Lenormant, La 

On1lOlc d'IlI' I'Anliquite Vol. II (1878), p. 53. ' 
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homogeneous metallic ci rcuin\,ioll' \ ~ . .' .'m'nt' . f . ", In allclCnt c,rceee 
b I lllg \\:as In requent, \,-hereas communi!'\' of legul tend' 

eendc~sldered a eorollnry of unified staridardization an;rw 
guar e by out1'lght bnnir;hment of foreign coin Tl ~s 
~l~b?rate in thiR period, not only because of th~ pro:~e~~7:~~tI 
cOIn.mg, but be~ause of the incorporation of detailed adm' e 
pumt~ve regu!atlOns designed to secure a strict application IIf1IRI.rn+:.,;
agree upon. A standardizing eonven'tion among CI't' dO 
the U F:h' 	 les an 

~per • rnr~ area, t.he R~.ppenmiinzbund 10 existed tl l 
eentunes, unttl 1584. Th~n, after many str~ggl~s and re '3Drlst:rllf"t.;O,ft'
~oundts~~.c~Illbed t.o Impenal policies which, though with slight 

. es a IS I a umhed monetary circulation within' th E . 
wlthm large parts thcreof.l1 	 ,e mplre or, 

In a few ir,st.anees the medieval conventions, without creatin 

stand~rd .of co~age, were merely aimed at estll-hlishin ,g a 

metalliC CIrculatIOn (circulatoryagreement.,)." g a unified 


The convent.lons so far envioagcd a ,re . t ' . ml;!",nro,';;;'.I tl th" III ermuruclpal or 

'n, ler .' an mternational; the first treaty of a trul' . , 

concluded in 1469 between the King of England and~~ntDernkatl 

It was of the " . " It'" and reciprocal typ e. u e
CILU a ory d . 
the fact that it is concerned with gold coins d ~I an I~ "-.""1 KaOle 
Inter-German cOllventions of th ., an Sl ~er coms alike, 
of silver and (}f baser metal e perIod are excluslvel~' concerned with 

In the first centuries of . d ' 	 : . 
European monetary system~: ern tl~ee the territorial disintegration 
idation of the great national <~ta(j~~I~ ,-,vercome by the rise and 
ism, were ill-disposed toward 'con~';;' Ie ,under the doc~rine of 
t.his period a few late instances' 0" t~ng mtonetar~ t~eatles. 

, " e m erpronncral and 

• See Luschin von Ebengreuth AUg . 
p. 288; K. T. von Inama-Stern ' emem" M~nzkunde und Geldgesehiehte, 2nd 

Pf :! 1901 372 

o 
.gg, Deulsehe Wtrtsehaftsgesehichte des ftf'U I U 


., ,pp. , 396, 416; G. Sah;oli Il Dirit ft . • eo CTa, 

Romane ai Nosln Giorni, 1889 p. III " 10 for.elono della Caduta del 


10 Julius Cahn, Dcr Rappe1lt~unzbund )QOl .' 
tori cal School" of German e .' . ,. ,. tYPICal product of the then dominaDt 

conomJC sCIence exemplif' b th ' 
aspects. An important Italian convention 'or' " ymg. 0 Its l>etter and its 
between Dergamo and other Lomba d'f LLo .tahdardizmg type W:lB concluded 
tario del Je54 e il D",.aro Imperial ;. ~' ICS. A monograph by MaZli, La r.:m"'eI,tio1lllJI/', 
available to the present writer eIt'I' rrgmllO: 1882, cited by Salvioli, p. 112 n.12 

. . a Inll medieval cv f " 
standards to those of the Empire. llvcn IOns were careful to relate 

II Characteristically, the agony of tLe Dund w . . 
motive: the desire of the member-cities to t' us made most pamful by a purely 
tivf". Cahn, op. cit., p. 202. re run as a matter of prestige their coinage 

:: Luschin von .Ebengreuth, op. cit., p. 289. 
See de A. WItte, .. Lcs R~lalionB M U . nlre

i"me steele" in Revue de DroillnJ et d L'::: la.~cs cC' la France rt l'Angleterre
f t I . e <v'S alton ompar~e Vol 26 7
or unate y the information offered in tbi fl' ,., pp. 5, SIl (1894), 

. • S ar lC e IS rather vague. . 

rXTERNATIONAL MOXETAIlY AGHEE~IENTS 

"pc." but, it is only in the ninetcenth century t.hat monetary subjects re
I. '\*3r in international legislation. 

ar Germany the foundation of the Zolh'crcin (1833) was the first impor

in un step in establishing. untler, Prussian hegemrlllY, an economic union 
t 

among thc politically sepamte German states" III I~ns lI,c [: n;on was 
strengthened vy the conclusion of standardizing trcaties among the member 
ststes of the Zollverein. Though the trcaties left considerablc divergencies 
aDlong the coin types to be uscd in Northern anti Southern Germany re
rpe<:ti\'ely, at least a fixed ratio between the North German tlmlcr and the. 
South German florin, the standard silver coins of the respective systems," 
",as sccuretl, and restrictions on nlinor coins wcre impose,l; a spcei,,1 conven
tion provided for prosecution and extraditiori of count.erfeiters." The urge 
lor n~tional unity made these conventions a complete succcss; after the 'foun
dation of the German Reich, the convention currency was merged into the 

Dew Reich currency. 
From an international point of view a trcaty of 1857.between Austria and 

thc member states of the Zollverein 18 offers greater interest. The treaty 
bad been pushed hy Austria, anxious to counteract Prussian hegemony, 
Her financial power fell short of her political ambition." She had 'Iong 
ruffered, and was then still suffering, from serious monetary disturb[Lnces 
tailed forth by the emission of unredeemable paper money and by an ensuing 
depreciation of her currency. The treaty therefore obligatcd the member 
nates not to resort to the emission of such paper money and to withdraw ex
isting issues from circulation until Janu[Lry 1, 1859. This was a unique piece 
of international legislation indeed; a learned commentator 20 very properly 
likens it to a person's promise never to fall sick. As a matter of fact, ex
adly on January 1, 1859, Austria became entangled in new political diffi
rulties which led to the war with France and brought about, in the teeth of 
the fresh tre[Lty, a new emission of unredeemable paper money. As a result 
the treaty, though formally ended only by the Austro-Prussian war of 1866, 
becamc inoperativ'e, except that the silver convention coins made by Austria 
emigrated to Germany where, under the treaty, they had to be accepted as 

. legal tendcr. When,' in the early seventies, the depreciation of silver set in, 

.. See Shaw, op. cit. supra, p. 199 (Brandenburgian-Saxon treaties of 1667 and 1690); 
Lu.chin von Ebcugreuth, op. cit., p. 290. 

y W. O. Henderson, The ZoUvercin, 1939. 10 Henderson, 01'. cit., at pp. 249, 251. 
"The treati"._ date from August 25 and 26, 1837 (Martens, NOllveall Rccucil des Traitts, 

\'01. 14. pp. 2Y2, 2~4), July 30.1898 (ibid., Vol. 15, p. f>70), May 8, 1841 (Martens. Nouveau 
II«uciI General des Troitts, Vol. 2, pp. 56, 65), and Oct. 21, 1845 (ibid .• Vol. 8, p. 565). 
French translations in A. Jaussen, Les Cotwentiomi JIQ)/{iuircll, 1911, p. 473; analysis ibid" p. 

a. 	 See also Henderson. aupra, n.lfi, p. 139. 
"Miinzverein of Jan. 24, 1857 (Martens, Nouveau Reellcil GeTleral deB Trflites, Vol. 16, Pt. 

II, p. 448). . 
II Information amplifying the account given in the text. is found in Janssen, op. cit., p. 38, 

ODd B. Nolde La Monnaie en Droit International in Acadcmie de Droit InJernational, Ueeucil 
cIu Cr.lIrs, Vol. 27, pp: 247, 369, 1O Janssen, op. cit., p. 69. 
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the rapidly g~owing loss fell on Germany; after length\' n t' f . 

fraetlOlI of tlll~ loss Was assumed by '\UStr' 1'h t - ego la lOllll 


· ' IU, e reatv UU,U"l1~tEj8.the;~'l:',tl· Iat III monetary conventions the misch' f f .. , 'I Ie 0 one partner may 
even pnman y, affect thf' others, In fact· nobody it seems d' ""'!lJ.ly,iJIIiIiI:l, 

. vantage from this monetary product of political a~bitio ' rewa 
Anotlmr standardizing treaty is found I'n the S d~'· . ,C . t' ' can maVlan 

om en IOns of 1873 and 1875 betwecn Denmark S d dAt v· . h'). we en, an 
. anance WIt the German conventions, thc Scandinavian 

ba~ed on the gold standard. Standardization included subsid' d 

COlliS and th p' . I f Jary an
,e r:nClp e 0 common legal-tender was extended to t~ 


rangc of convention m?ney. Backed by the racial ties and the 

0; the member countnes, and buttressed by stabilizing 11l'rAAm~.ft'. 

Convenilon survived World War I In 1924 h 
leg I te d . . , owe\,er, the ~u"U·'''l'Prv 
· a - n er eommumty was ended in respect to subsidiary and 

when these :oms were drained from Denmark and Norway by the 
. on the Sw:dlsh crown ~ in 1.93.1 the abandGnment of the gold 

nated the Im.r~-Sca~dmavIan circulation of gold coin altogeth 
From the ':,ewpolIlt of universal monetary history the S::~lled 


Mone,~ary Umon ?f ~865" constitutes by far the most remarkable 

of a standarruzmg' trflaty. France Italv B I .

G (1868) -, J, e glum, 
r~ece T ' were the siglla tory powcrs." France was the leader 


Umo~.. N.ot only were French coins, on the btlSis of the d'lcimal . 

prevaIlmg ID France, made the lllod,,1 of the major convention 

to metal, fineness, weight, tolerance, and diameter but th 

1;15% ~tandnrd of the French system wao embodied in th: 

(Thus hlst.?ry pr~se~ts us with stnndardizing tr'laties of all . 

gold, and blmetalhstlc.) On the otaer hond the L t' "1 t
d'd t I . ~,a In 1\' one ary 

,,1 no. touel upon coins of bll<'el' metal or upon paper money The 

,IOn dId nOL even provide fvr a legal-t d ... 
. en er commulllty' IDstead 

co~tractID~ governments only undertook to receive the' conventio~ 

COIn and IJ\'e-frnnc silver pieces, wherever coined, in the pavment of 


11 A. Nielsen, HMonetary Unious" in En . . '" 
JallBBCll op cit p 105' N ld . cyelopedll'l of the Soc,al Sciences VoL X. 

· ,.". ,0 c, OP.m.t.8upra n 20 p 3"4'R A b ' 
tam, dc., Elata Scalldinaves, 1930,1). IiI). ,.,. 0, • gom art, 


.. Infra., p. 248. 

"Full text of the main treaty of Dec 23 •. 


up to !fl!O ill Jan.9.'!cn o' ." Hilla, ,nth ~U later supplements and 
p. 271. ' p. <:1t., p. 514, English translatlons up to 1900 ie, Willis, 

.. For detailed analyses and npp . I f I L . . 

History of the Latin Monetary U~~~n ~9~lt.,e "~:n Monetary 'l;nion see H. P. 

pedia of the "--' IS' I . ( ), A. NIelsen "Monetary Unions" in
""",a clenees or, <:1t .R H I Pal D"
"Lllti:! Union'" N Id 2' . " grave, lCtlonary of Political 
E ' . ~ c, aupr", n. 0, p. 372; n. (iruel, Die Latcinische AI 


gncr, Dcr Latetnoschc Munzbund ,cit dem l1'cllkri c' W S " 

Festgube jur Oscar Enlilander pp. 263 271 Cfl , • tark W'ihr·"n" ..~rrln'" 

waltullosrech!, Vol. Ill, PI. 2, 'Div. 1lI,'1930: P~~z':i~~3~(: Neumeyer, /niicNULt;:on.1/eI 


INTERNATIONAL MONETARY AGREEMENTS 

(community of "public receivability").'" All this hardly amounted to a 
'~union," 26 but the overstatement of name goes hand in hand with the fa/,
Ilung c):pectations underlying the treaty of 1865, which it was hoped would 
beCome the corner-stone of a unilied world currency. For this rcason the 
ueaty explicitly opened the door for the accession of other countries. But 
onl Greece follo\\'0d in 1868, while Spain, Serbia, Roumarua, the Papal statevand some South American countries contented them~c1ves with issuing coins 
oIlLe convention standard', avoiding, however, any international obligat.ion." 

Tronblcs for the Union started vcry soon, owing to the depreciation of 
silwr, !1 fact necessarily destructive of the bimetallistic standard. Decay 
of the Italian monetary system was another source of difficulties. Repeated 
eerions alterations of the·t.reaties, including the tranSition to a "limping" 
COld standard, proved necessary to perpetuate the Union, in which also 
• point ()f political prestige "'as at stake for France. Ultimately the Union 
8Uccumbed to the aftermath of World War 1. In 1921 Switzerlanrl felt 
herself consT,rained to cancel the public receivability of the foreign five
IrtIllc'silver coins and to declare thero unfit for circulation ,a-a clear viola
!.ion of the union treaties which, committed by an eminently law-abiding 
country, illustrates the utter impracticability of the Union ties. A conven
lion of the same year," confirming the Swiss measures, practically finished 
\he circulation of the Union silver coins outside the state of issue; circulation 
aI Union gold coin outside Switzerland had stopped anyway, owing to cur
rency depreciation, and w~s afterwards ended by devaluation which finally 
mU'ck Switzerland herself. 

Thti basic problem of the Union is well reflected by judicial decisions. 
"'hen in 1894 an Italian 'appellateeourt had to enforce a French judgment 
oiling fOT the payment of French francs, the court held payment in (depre
'ciated) lim. notes of the same nominal amount a lawful discharge of the 
debt." The Court, it is true, reasoned only in terms of the cours forc~ of the 
lira notes-a matter or internal law-without mentioning the Union treaty, 
but the Court was evidently guided by the idea of a unified franc of the 
rnion. The issue reappeared on a larger seale when, after World War I, 
ereditors of international" franc" loans were offered payment in depreciated 
(French, Belgian) francs orin liras but insisted upon the payment of "inter

• Xussbaum, op. cit., pp. 42, 155. . 
• The preamble of the IBM treaty, however, employs the term" union monetaire." In 

!act the tenn "Latin Monetary Union" has come to be generally "ccepted. 
n One-sided adoption of foreign coin types hnd long heen considered good pro.ctice. In the 

MIddle Ages the Emreror, in granting a eoinnge privilege, would condition it on the "dop
b of the Florontiue florin standard. Imull1\-Swrnegg, supra n. II, p. 411. Only decep
tive l~t,ations we:e unlawful; von Ebengrcuth, 8U7JT'G, o. 9, p. 59~ 

.. Ei<JJJ<nossischd Gcsctzsammlu114, 1921, p. 52. 
ft MuteDS, Nouveau. Rccueil, III Sor., Vol. 14, p. 220. 

,o:.A[,pellate Court of Milan, May r, 189~; a,;u"';sprudenza llaliana, 1894, Vol. I, Pt, 2, p. 

http:11l'rAAm~.ft
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nat,ional" gold fmncs as defined by Lhe Union treaties subsequent 

abandonment of the bimetallist standard. The creditors' 

reiected by the courts; II the court of one country unrelated to the 

"anced a particularly thorough and convincing argument in support . 

deci;jon.32 Thus the Cnion, far from having hrought nbout a world 

had not even succeeded in estt1blishing a unified "ideal unit" 

account) for the Union countries. 


Today it is familii1r knowledge that in a modern monetary economy 
ties conr,erned with eoinuge alone cannot reach the real source of 1'1~t€:l'IlI.t.i~in&l 
disturbances as reflected by the fluctuations of the rates of exchange.lI. 
fact, no more standardizing treaties have been concluded, it seerru, 
consummation of t·he Latin and the Scandinavian Union •. '" 
tiOI. uf money-that is, its severance from the metallic RllhRIc.r"t.lI,m_.J.';,f-c 

called for new forms of international cooperation. Nevertheless there 
be still minor international agreements with regard to circulating med...... ';" 
such. Thus the International Convention for the Suppression of 
feiting of Cunency, prepared in 1924 by the League of Nations," 
ratified by 25 s~ates. The Convention, in organizing international 
tion against counterfeiters, fulfills a task ,,-hich formerly was n~:rlflrm,... 
standardizing treaties or their auxiliary agreements," and which 
even more urgent since in recent times the counterfeiting 
quently operated from country to country. To this writer's 
there are no reports indicating any actual work done in pursuance 
Convention. This may be explainl'd, in addition to the imperfections 
convention, by the circumstances of the post-war period which 
handicapped the migratory hahits of the countelfeiters as well as 
ation among prosecuHng governmen~s. In times to come a more 
international agreement along the lines of the Convention might 
attainable. 

Sl'ABILIZING AND KINDRED AGREEMENTS 

Stabilizing agreements originate in certain unilateral transactions' 

" French Gour de Cassation, Dec. 21, 1932, Jour""l du Droit Int., 1933, p. 
Federal Tribunal, June 27, l!H8, Amtlirl!c Sammlt.n{J, Vol. 44. Pt. II, p. 213, and 
in n. 32. However, theJranci Be" libel/at in whi0n the Codex Juris Canonici of 19 
money values (Arts. 534, Sec. 1; 1532; 1M1, SeCJi!. '2 and 3), seem to mona gold franes 
Union. Hoyer, ap. cit, p. 101. 

"German KlUllIll<lrgericht (appellate court of Berlin) Sept. 25, 1928, hristi.che 
schriJI, 1929, p. 446. 

"See, e.g. Stalk, supra, n. 24, p. 290. 
.. TI.c Austr<>-Hungarian mooetary convention 011892 (Austrian Rcich.'gC8etzblalt, 

p. 652) m"de internationally biuding the jdentical Austrian and Hungarian monetary 
previously enacted. This did not alter the fnet 1..11,,1 Austria and HWlll"ry had 
contiuucd to form, a united territory from a monetary viewp,)int. . 

J6 Nussbaum, 8upra. n. 4, p. 34, \\;th furtber references. Cr. also L. Dupricz j H 

sian intcrnationale du faux 1r'Wnnayagc 11 in Rt,'Vuc du Droit InU!t'Mtional 6t de 
Comparee, Vol. 56. (Hl29). p. 511. "Supra, p. 244 and p. 245, n. 17. 

INTERNATIONA.L MONETARY AGREEMENTS 

. . I in the aid given by it celltrul bank to Lhe 

(Oi\pernt,ive nature, prlllcipal ~ . support of the I:lttcr's currency. An 


ntral hank of another coun rY.Ill d 'n the aid grunted in 1839 by the 

tt" I r t instance IS foun I 	 • '1 'd
rsrly, if not.t IC ear le~ 'B' k of England which was then seriously lmpen.e 

BsnquC de I' ranee to t Ie an . I bad financial crisis." Such cooperatlOll 
• '.1· of Lad crops Wit I a 	 . II ' ..1b, n rOlllCIUchce . . . . ents whert) aid is reclproea y promlscu 

~ay develop intu st:b~~z;~:5at~::andinavian central banks supplemented 
for the future. Thu. 873 and 1875 by the mutual establishment. of . 
the nlonctary conventIOns 0~.1 d tral bank was allowed to dmw at parIty 
accounts 011 which the ~ccrc I~en ce: 1894 and 1900 the banks even undern
and without .charge of mte~es . tes at ar an unusual arrangement which

LOOk to receive. one another s :i~ of" ~ubliC receivability" in respect to the 

by creating a limIted co~mu t~ the standardizing conventions of old. 'l:'he 

Dotes-bor~ some resemb ance. 'b ks were terminated;' when, dunng


f the Scandmavlan an 	 d d'.agreements 0 . d' old exportation were suspen e . 
'World WIS I, note redemp~lOn an n~ t e of stabilizing agreement emerged. 

Amore recent and m~r~ Imp.orta ;;; d the present war. These agree-
during the monetary cnSIS whICh prec e t thereby indicating a shift in 

. I d d among governmen s, 	 . t'
lIlents were conc u . e. . Owin to the restlessness and uncertam les 
emphasis to the pohtleal field. g I 'uridical definiteness. In the 

. d h eements lack more or ess I .'
of the perlO ,t e agr. k formed in 1934 by Great Bntam, some 
ease of the so-called sterhng bloc t'" no documentary evidence of 

. . d th S dinavian coun nes, 	 .
DommlOns, an e can . . th known facts reveal no more than an 
any, agreement whatsoever eXiSts, e overnments" aimed at aligning the

dIII:tua! coOperation of central banks an g . to the rate uf the pound
f th "block" currenCIes

foreign exchange rates 0 edit of the outbreak of Worldto an en as a resu 	 .ksterling. The bloc came bl' h d 'n 1933 among the countnes 
. 	 War II. As for the" gold bloe~,': esta dl;:la~d a~d the Netherlands," we 

of the former Latin Monetar! Umon an. the determination of the block 
have at le(l..~t a joint declaratiOn .. ?xpr~s~~g old standard at the then exist
eountries to uphol.d ~he free opera~lOn 0 f the ~hen existing laws. As early as 

. 	 ing parities and Wlthm the fra,me" ork ~I t e bide any longer by the policies 
193.J., Poland, Italy, and BelgIUm, una e 0 a 

"A. Sehleidt. Die Kaoperation der NolenOOnkcn, 1931, p. 12 . . 
. 21' A robart $Upra n. 21, p. 123. . .

• NJelsen, supra, n. ,go , ' r the a eements, _ Nlel.een, we. cit. 
n Regarding !lOme insignificant remnants 0 .. e~tion iUUong Governors of Balkan c.m
.. Stin in 1939 meetings and agr:",ro~nts for c~o: ks took place. BllIlk for International 

InIl banks !l.S well !IS among ScandinaVU\.ll centra an 

Sell\crnents, .\rinual Report, 1939/40, p. 1~~ t' f Foreign Exchange 6th ed., 1934, p. 
~ S. E. Thomas. The Principles and Ant mo. Ie 0 936 522' O. Em:ninger, .. Problcnl~ 

483; B. Foster and R. Roger., Money and Bankmg, I 15.:':J n' Condliffe, Recoostruction 
.. Sieriingillock.," in lViihrung und WirtschoJt, 1934, p. ," 

of World Trade, H)40, p. 316. t . s of the slerling block certein finan· 
a Thus the English Go\'ernmentgtanted the eoun ne 

oiaJ advantages, F~ster and Regers, p ..496.· 37 Vol. II, p. 26; F. Gunnicker, DaB Schick-
.. League 01 Nations, Monetary ReVIew, 19 , 

..u.. Goldblock.;, 1939. . d MOlle and Banking, 1937, p. 83. 
.. The text may be found, •.g. ID F. Bradlor , y 

http:ScandinaVU\.ll
http:exchange.lI
http:deci;jon.32
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of the block, withdrew F
suit in 1936. . ranee. the Netherlands and Switzerl d 


Th "T' . an 
, e rlpartlte" agreement of S 
SIMoes, Great Britain 01 d F eptembcr, 1931i. between 

13 I . ' ", rance "- d" .
e glUm, the Netherlands and S. an Jomed 10 Nuvember 

declarations by t.he United' Sta~;J~~drla~~ ~·-i~ more explicit. ' 

French Go\'ernment .' 1. ntlsh Treasuries
as flMentmg proch' d 1 . • ill.,ntln..,;", 
monetary policy in th' ' ,line t Ie mauguration f 
S 'Ii e mterest of peace a d f 0 a. 
PC?I cally, a, ommon stand thou h' n 0 world prosperity. 

agamst quotas and ex h ' g m vaguc and non-legal terms W'9;.t..~:,1i 
devaluation, except fo~ ~~:et~~~tr~na~ well a~ against further m'tl&8arnliJj,j 

franc. The pronouncement. p dmg 1936 devaluation of the 
Am' S - were supplement d berlCan ecretarv of the T e y a stateme t 

-subject to revo~ation un r::~:' ~n Nohvember 24,1936, to the n 

would buy from or sell to the B .t' 1- our ours' notice-the 

"advantageous to the publ' . n IS and French Governments gold 


IC mterest " n I ". 6 1ard of t.he dollar' t.he handr h ' ame y ... 35 per ounce the 1 _

He . I' mg e arge wuuld be , 
clproca ;.'1', it was declared th B'r h one quarter of one per 


ranged for corresponding facllif e n IS and French Governments 

Legally the Secretary's state les \0 ~e ~fforded to the United 


general license granted to the men 0 November 24, Hl36, alIlounu!d 

Act of 1934," which auth . dot~er Governments under the Gold 

~old "upon such terms ~n:e t e ~ecretary of the Treasury to 

Interest." While to thi e may cern most advantageous to th 

the form of an agreeme Stextent the statement constituted a e 

of the other Governmennts ~:: preserved by the reciprocal pfl()nt)IIl'''''' 

terms.~' Although, under th~h, .h,owever, ~l~re couched in more 

countrIes were the llnaneial ben i;l~e~ condItIOns, only the 

the Umted States was slight be:::~aTlCs of the agrcemem, the risk 

the gold was available only f d ;le of the short tune of notice and 


Ho h . or o~ ars. 

. wever, t e lll)portll.nce of the l1 e 

cia! terlllS. It constituted in th gr ement can not be gauged hy . 

80hdarity which was d .' d e monetary area, a 

b d h eslgne for and led t eyon t c buying or sellin of' _ o. moneta.ry 
of th" political fa.ctor was br gu gold at. $30 an ounce. The 
devaluation of the franc ~ ght home m1937 when France 
be ended only by the w . evertheless, the agreement was COI!1tulUcd. 

TI ar. 
le new i(Jternlltional activities of ov 


.. Federal Reserve Bulletin 1936 g ernments have been ma.de 

n. 51, pp 169,171 (British s~t.cme;~~·~9, 980 (American statements)· 
p. 30; Gilnnicker, 8upra n. 13 p 77' ~"ffi guo of Nations, Monetary .' 
1939, p. 115. ' .. F ,. ,Uri th Johnson, The Treas d 

.. 48 Stat. 337, Sees. 8 ande9d.ehal ~rvP Bulletin, 1936, p. 941: an "".>Ue.....'·r>...' 

.. See the t.c.xt of the English' .~. Code, TItle 31, Sees. 733 and 734 
" Stat t b pronouncement in W . h . ."lIIen y the Secretary of the T lUg t, tnlra, 51, p. 171. 

Reserv" Dulletin, 1937, p. 547. reasury, Mr. Morgeuthau, of July I, 1987, 

I:;TER:;ATlO:;AL ~iONETARY AGREEME:;TS 

\hrong thc "slabiliz:nion funds," II charactcrif;tic creature of the recent
h

9'Oriel erisio. After England had been compelled to abandon the gold s\."nd
,rd, ~he ere,\\.erl (in 1932) the E:whange Equalization Accoun t to be con
Itollrd h~' Lhc Treasury. for the defense of the pound." Other countries 
(oUol\'cd;" the l 'niLed State;; by establishing under the Gold Reserve Act of 
\9:14 the t\\'c-billion-do\lar "Stabilizlltion Fund." t>3 The ~tabilizat.ion funds 
_"equalizcltion accuunts" differ by na.me only-are principally designed for 
\he prutection of t.heir respective national monetary system in the internll-. 
lioual money market. "e\'erthele~s intervention in bvor of other curren
cies may be within their scope and purpose, considering the interdependence 
of currencies which was so strikingly revealen in 1931 when collapse spread 
'lith lightning speed from Austria to Germany, from there to Englrtnd, and 
from England all over the world.'" And, inevitably, political considerations 
ril enter the selection of these foreign currencies to be supported by the fund. 
The American fund, which, from its foundation, was never scriously called 
upon to defend the dollar, spent itsmain efforts in supporting currencies of 
eoontries politically aligned with the United States." It was the fund which 
lIlJI(!e the Tripa.rtite agreement a live inBtitution and which extended power
ful help to the Cbineoe" and later to the Mexican l' currencies. Assistance 
10 the Chinese currency was granted in the form of another stabilizing agree
ment in which the British Equalization Account participated. 

To the stabilizing agreements proper one may link' the transfer,saving 
agreements. The btter include (a) barter agreements which envisage the 
achange of goods (or services) between two nations, the governments serv
ing as quasi-a.gents of their pronucers, with whom they will settle acconnts 
in terms of the respectiye national currency;lS (b) payment agreements pro-

D Hali, The Ex~hange Equalisation Account (1935); Walght, The History and Mechanism 
aI the Exchnnge Equalisation Account, 1939. The citation in the text is taken from the 
ru:...n"" Act, 1932, Sec. 24 (3); Waight, p. 166. 

• "Exchange Stabilization Funds" in League of Nations, Monetary Review (Doc. 1937
n. A. SI,p.52; Ch. Rist, "Lesf'J'lUh d'egalizotion des eho.'IlfIcs," in -R""". d'EC<J1Iomie Po/;Iique,
I~. p.. 1535; M. A. Heilperin, International Monetary Economies, 1939, p. 245, and the 
.,.,""... In n. 51. . 

II Gold Reserve Act, 48 Stat. 337, Sec. 10; U. S. Code, 118 cited, Sec. 822a; Johnson,8'Upra, 
16, p. 92. 

.. Il. Cd.i,lf.ti, " L'Evo/uti<m M ant/aire dan81~ Morule d<lpui8 la Guerr. de 1914" in A cadtmie 
'" Droit Imcrnational, HoeHni des Caurs, Vol. 49, p. 109.
.lWg.,din~ the opcratioru! of the fund from 1934 to 1938 see the study by Johnson, 

lIP;MIW8, lIb. . 'lib' ,port of the Secretnry of the Treasury for 1941, p. 52. In order to meet constitutional 
jectlons, the 8e.,retary pledged himself to undertake similar aetions only with the agree

ment of the Congression~1 committ.ccs. 
":-;ew York Times, June 4, 1943. Regnrding a seemingly abortive U. S.-Argentine 

=mcnt ("ootween old and good friends") of December 28,1940, see Report of the Scere
h ~f the Trea.~ury, supra, n. 56, pp. 53,359.

1l.e lalU'iN agreements, however, ....., not necessarily prompted by monetary considerations. 
~a.., tlA.lr were apparently absent, for instance, in the Anglo-Ameriean barter agreement of 

23, 1939 (excbange of eotton for ruboor), Depnrtment of Stato Bulletin, 1939, p. 547. 

http:Cd.i,lf.ti
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viding that a country under exchall ge y
able for payments due to countr' B :ontrol.\c?untr A) make funda 

for this purpose remltta.nces mad) f (rI:o B c~tlzcns), particularly by 

B;59 (c) clearing agreements b e .rom to A III return for goods 


n' rt h1ch
compel their residents tu two co.untries under exchange 

their respecth'c nationa.l PI') '. e )ts due to resIdents of the other 


. c eaflllg offiee where th 11
natIOnal balances as far os 'bl b' upon e two offices"":th . a POSSI e Y set-ol1. 60 d (d) "Ul 

at IS, consented moratoria desi ned t ,a~ standstill !\glreeJlIlIIlltiii0. 
than insolvencies of debtors T; I 0 n~eet dIfficulties of transfer 
belong to the grOU!} of tm~~f r- ' o'.,g I baslCall! private in character 
directly or indirectly po. t". e s?,vlllg conventIOns where the ' 
iean-German standstIll ~ IClpate III the agreement, e.g., in the case of 

ugreements of 1931 a d th f II . 
The transfe--saving Il r e n e 0 OWIng years II 

character. Tiley b g e me~ts, .then, are definitely bilateral and 
y no means mdlcate the . t f 

t 	 e reverse m~her would . eXIS ence 0 politicalh 
stricto jure in the sense th~~ ::n~ cases, .be true. Consequently,

0
TJ1(! preferentia: treatment whic~ h not Im~ly m?re than their 

ment and clearing ag"eem t t ey estabhsh-hke thatofthe 

agreements proper w'hich Cll s-:runs counter to the spirit of the 

a broad sense tran~fer_savi:renaImed at an all-around beneficial 

instruments but they are v g ~refien:ents may ~e counted among 


ery e mtely er8atz Instruments. 

Th . STABlLIZATlO,S THROUGH INTERNATIONAL BANKS 


rough mternational agreem t ...

upon banks or . '1 .' . . en stablilzmg functions may be 

SImi al lllstltutxon~ Th' d 
on May 11 1940 bet' C ". IS was one by a treaty
M ,,"een olombu th D ..

cxico, Nicaragua, Para ua ad" T,.e omllllcan Republic, 

for the creation of an lllgnteY'An ~I:,e Umted States.·' The treaty


r- merlcan B k" . h 
the moneta.ry field" but th b an WIt far-reaching 

, e ank has as yet remained a project." 

I. Great Britain Treaty Sed';', 1\l34 	 ,"; 
n.2. 	(Argentina); Nussbaum ttUpr ,,:0.22, and 1935, No. 26 (Germany)' ibid. 


"Schneider, Der WeUh~nd;l;m ;';e:·' ' p. 508. ' " 

tive.st,ud~; O. Bourdeaud'huy, .4~;;:T/·YI"rk<"r (undated; 19387), a detailed and 

dealmg nrmcipally with Bel"';"n d" de Compensation at Cotwenlion8 de P"i""._'"


• ~u con ItiOIll!' NUMbrcfcrcnces. . &l Nussbaum, 'r . J 1\uo:, supra, pp. 505. n. 1,508, with,XJ 

" Departmcnt of State Bulletin 1~' cit., f' 507, WIth references. " 

"By-Lnw. Art 5 "P ,0, Vo•. I, p.512. 


'. ' •• I urpoaes n.ud Po\~ters H \...--' •
general direct exchanges of the eur . ,w""'" It siud that the bank may 
of o.dcquau, monetary tesournes' ;nCle~ of American Uepublics; encourage th~ 
tate 71wntl<1'Y equilibrium (itallea'th

rolU? e the usc and distribution of gold and 
inu,ntlltional payments'" et e wflu,r's); function M a cleating house for the 

"M I ' c. any ear ier projects have neve 
references and criticism see P M ~:OWll beyond the phaPe of literary discussion. 
Karamikos, La Banq"f des R iem:::t -Fran~e, La 8anquc /nJ.C'I7IlJtionai.e, 1931, 
Iflr lntcrnnticm,u" ilahlung8a.!leieh ~~~!r.rnatlOnaux, 1931, p. 121; H. L. SchlUter 
1931, pp. 70, 74. 1l2, 84. " p. 115; W. TrimborD, Der ' 

INTEltNATIONAL MONETARY AGREEMENTS 

The Hank for Internation3.1 Settlements (B.1.8.) in Basle,'~ a "bank of 

t sll.Jllnks," was, 8S is wcll known, principally creatcd for the settlement 


~nt~e Reparation payments under the t;eaty of Versailles. Ne:':rt~e1css, 

tbr bank was equipped with puwers permlttmg more general actlntH:S III the 

Ill(\oetary field," !md in many quarters. it was confidently h?ped that thc 

B1.8. might be able to contribute conSIderably to a restoratIOn of mutual 

. derst;,llding in international finance and tu an improvement of the world's 

!IIlooetary mcchanism.$1 ThOSe hopes did not materialize, howe\'cr. 
III When, in 1\-1ay, 1931, the Anstrian financial crisis broke out, the B.1.S., 
Mh' awarc of t\lC danger, tried, without delay, to secure an international 
Jos~ for the Austrian central bank in support of the Austrian shilling, b~t t~e 
consummation ,of the loan was delayed, because the Banque de FflIncc, III thiS 
bour of supreme necessity, made its cooperation dependent upon political 

conditions which the Austrian bank felt unable to accept. The Bank of 

tngiand, therefore, deeided to grant the Austrian bank an int~rmediary

~t of 100,000,000 Austrian shillings (then about $14,000,000). There

alier under the lead of the B.I.S., international loans of 150,000,000 and 

100,000,000 shillings were procured for the Austrian bank, but the aid could 


DOt avert the disaster.··
Another, and more technical, phase of the B.I.S. activities likewise bears 

upon international monetary relations. In connection with the Universal 
Pootal lind Telecommunication treaties, under which the Postal Administra
liollS must periodically settle their mutual balances on a gold-franc b!l.3is; e9 

• Writings cn the B.1.S, are abundant. Schluter's book, supra, n. 64, is probably the moot 
thorough study on the subject. Among the publicatioDll of earlier date there might be men
lioIled E. L. Dulles, T!:le Bank for International Settlements, 1932 (prolix and with little 
~ytieaJ discernment, but comprehensive) and Griziotti...La BanqUll dts R~lementll In
lImaliOMux" in Acadlmu de Droil Internaiionai RecueiJ dts CourB, VoL 42. p. 359. Ample 
bibliographies covering the yea:rs 19211-1932 are given by these three writer&. H. Fehr, 
• DIe Bank f1i.r international... Zahlungoa1J,8flleich im LitJ>1e des ScAweiuriathen &chis," in 
KIaWling_Nipperdey-Nussbaum, BeitrlJge .urn WirtscAaJtsrechl, 1931, Vol. 2, p. 1445, might 
be added. Lnter publicatiODl! are: L. FrllBer, "The International Bank and Its Future" in 
'Qrei(!ll AlIairs, Vol. 14, p. 452; E. L. Dulles, "The Bank for International Settlements in 
Roccnt'Years," American Economic Review, 1938, p. 290, and a valuable Berne thesis by 

Chamboty, Die Bank Jt1.r Interfllllionaien ZahlungaausgWoh, 1939. 
• C/. the articles of lIBSociation (Statui;) of the Bank Art. 22. 
"The Young Plan itself (Report of the Committee of Exports on Reparations, Cmd. 3343, 

p, II) gave expl'ession to the hope that the Bank might" contribute to the stability of inter
Dational finance and the growth of world trade." Many utterances of ,,-riters are much 
IIlQrc sanguine. Expecta.tions rather than facts account for the vastness of literature on the 

IIIbiect.~ Particulars on, the events of May. 1931, are found in Dulles, ,upra, p. 379; W, Schllling, 
IN Abkchr England. vom Gold., 1935, p. 79; Chambaty, supra, p, 69. , 

"P061;,,\ Convention of 1934, Sec. 29, in M. O. Hudson Inu,rnationW Legislation, Vol. VI, 
p, &40; Telecommunication Convention of Dec., 1932, Art. 32. ibid., Vol. VI, p. 109. CJ, 
&lao Afr;ean Telctommunication Union Agreement of Oct., 1935, Art.. 28, ibid., Vol. VB, p. 

lOS.,.lI gsnerally. Nussbaum, ap. cit., p. 399, n. 87. 
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the 13.1.8. ill 1034 opClwd accounts in terllls of ounces of fine gold 
deposits and holdings of gold. 70 Tbe gold account, which, like 
accounb, arc handled by crediting and debiting, arc held with 
by central !J:1nk~ ading 011 behalf '01' the J'e;pccti\'e national Postal 
/.ralions. Pursuant t.o t.his :trr:mgemcnt, payments of gold francs 
by way of book transfers from one gold account to another, the 
Leing cOl1\'erted into ounces according to its statuto:-y contents 
The payee central buuk will then presumably credit the Postal 
tion in national currency on the basis of the rate agreed upon 
central bank and the said Administration; on the opposite side the. 
Administration will be debited co\']'e~pondingly. As pointed out 
B.I.i::l.,71 the procedure makes it, unnecessary for the Postal AClIn:11lJ.J3tl1lltl( 

agree among themselves on a currency in which the payments are 
a.nd on the rate for converting the gold francs into t.hat currency; at 
time any loss in terms of gold is eliminakd, with no movements of gold 
either for the opening of the account.'> or for the effecting of cha.nges 

The gold-depo,;it accounts of the B.I.S. were available to central 
for purposes other than pOEtal settlements, but the size of the 
on these accounts was never impressive." Nonetheless, 'the eXPeJrim.m 
interesting from thfl economic as well as from the legal angle. The 
ger Girobank of 1770,71 following an earlier Dutch model, had for 
conducted'simih,r accounts in terms of the famous" mark-banco 
in reality constituted the' equivalent of a definite quantity of silver; 
even the main purpose of the bank, which -thereby provided the 
r" 'llmunity with a convenient unit of account. The mark-banco 
be considered as an elaboration, on a silvcr basis, of the scutus 
dis!1ppeared when, after the foundation of the German Reich in 1871, 
and unified monetary system was creatcd for Germany. The pr.ec~:dent 
the Hamburg bftnk seems not to have been thought of in . 
ing on the B.l.S. Instead, in the negotiations preliminary to the 
of the B.I.S., the French delegate Quesnay, who became the fil1St 
Manager of the Bank, proposed to render the" grammor" (money 
of one gram of gold) the accounting unit of the B.I.S." The P"Vp'=A~.: 
rejected, and the gold franc (franc-or) was adopted as the basis of the 

"Cf· on these account..! the Annual Report.. of the B.I.S. and the valuable 
Cbambaty, supra, at 88. '1 See especially Annual· Report, 1938/1939, p. 

"Tbe gold deposits amounted to a few million dollars, and only a minority of 
Administrations utilized the B.I.S. procedure. See the Annual Report.. of the 
ticularly th0se for 1938/1939, p. 129, and 1939/1940, p. 150, and tile item "sight 
the b"lanre sheets; cf. also Cbar.lbaty, supra, p. 92. 

"On the Hamburger Girobank, see Nussbaum, supra at 310, witb further 
"Dulles, 8upra, 65, p. 30; Trimborn, 8upra, n. 64, pp. 91, ]06. Mr. Quesnay'8 

dwn aeerru. to have been reproduced by Mendes-France, supra, n. 64, p. 283; BOO 

30, n. 20. The term grammer had been previously suggested for the same thing by 
GeldIe"rc, 1865, p. 568 (cit~tion from Trimborn, supr'", p. 48). . 
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. t d a limIted scale . "new old-deposit accounts constltu c ,on .,
~eountlllg. 1 he "SI~l\,'S Idea except tluit the ounce replaced. th~ gram 
• re\,j\'al of ::-lr. Q.ue '"d I . 'er that in this particular appiLcatlOll, the 
It .hould he i,()rnp. III mill , ltO\\e\un;t either hut exactlv like the planned 

'as not a mone ary , " I cy
COld franc" t' unit. namely the equlva ent m curren.

lor" was J. mere aceoun mg, , . 75 In the case of 
"gramn , ) f th old contained in a golden franc-com. . . 
(rein or paper 0 e g db, the B.I.S. the legal situatlOnlS prob~bly 
..,Id-de[.losit accounts as arrange . J f the whole gold stock in the ratio of 
D- d 'tor becomes Co-O\\ ncr 0 . h' . bly
\htIt thc eposl . f h t k Since the latter welg t m vana 
his share to the to.tal welght.o t e s ~ll(i decreases in deposits, the ratio, too, 

6uetuates, accordlllg ~o th~ mcrease~ad to complex and disturbing arithmet

IFill fluctuate. The SituatIOn may . s with similarly constructed 


. hown by German expenence .
icaI intnc3clCs as s , the depositor's fractional tn rem . f rities 76 r,'<oreover, h
joint dcposlts 0 secu . ff the same security as in the past w en 

right in the gold s.tock no longer ::sthe almost universally accepted rule; 

!he respect of pnvate prope~ty . 'f ned by the government as 


at present gold. dep~sits a~n~:;I~h~~:~i:~~~:~~~ces, not much can be ~x-
well as by an mva er. . of the B.I.S. type. The accountmg 

pected from gold-depOSit accounts ., of a different kind. The 

\IIIits" which hav~ m.et with wi~er ap~~c~il~:c:r=n accounting unit, is ulti

creditor whose cialID IS. couched m ~rht to a sum in actual money-coin or 


g
matelyentitled, as an in per80nam n b'. f the gold (or silver) equivalent 

t be computed on t he asL'3 0 '1 bl . 
paper money- 0 'd bl t e of legal experience is o.val a e m 

'ts 'ed 78 A COIlSI era e s or f Id f cof the urn ow . ad th II-known devices 0 go - ran , 
this respect since in the last dec es e ~e developed into accounting 
COld-dolJar, ~old-rnsrk, etc., ~~vel::o;ellan '~~:Ugh originally (under the 
nnits. For mstan·~e, 1,000 ~o 0 ars? Id coins of a face amount. 

. I " . te pretatlOn)" meamng go . )
"I!Qld-colll-c ause 10 r " Id-value-clause" interpretatIOn f.1l 

01 $1,000, came to mean (under the go oney of whatever kind, 
amount of American dollars, in co~ns or pa~e:h~aw in gold coim of a face 
equalling the value of the gold contamed un:e b sed in treaties 81 and 
amount of $1 000.80 Gold value clauses ave e~n U I t' 

, lID'portance in post-war internatlOna I re a IOns.may assume new 

.. NW<!baum, supra, n. 4, p. 306. Ascher Die Rechtagrundlagen des 8tiU:keIo8~n 
"The Effecten-Sammel-Depot. See B. , M't . enlum an Sammeldepot In 

Bit k h 1927 d H Scbumann Zur. Frage vom • C1jJ
",a:tcm.If'T'e T8, , an· I 1174 w'threferences. 

Klausing-Nippp.rdey-Nussbaum, 8upra, n. 65, p. ,1 

"Not "moneys of account"; liupra, n. 6. d' te IDS of mark banco. The legal 
h tb arties contracte 10 r N n This was true even were e p . d' li ts was difIerent, however. USB-

Nationahip between the Hamlnuger GlTObank an Its c en 

bourn, "'pra, n. 4, p. 311, n. 53. lind 353 

"See NUBBbaum, op. cit., p. 306.. .. .,~. fo; the Unification of certain Rules 
11 Gold value clauses Me to be found 10 the Conve.ntlo~ 931 Art 9 and in the Intern.... 

ItIaU.ng to the Bills of Lading, 1924. (Treaty Senes, ~ . '19a3 'No 38 (Cmd. 4449) 
Iional Wbeat Convention, 1933 (Great Britain, Treaty. ene;99 n 2) the gold clauses are 

Appen<'.ix V. In some other treaties (Nussbaum, 011. ",t., p. ,. 

rather in the nature of gold coin clauses. 
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POST-WAR PLANS 

The post-war plans for international monetary cooperation, 
the ??vernments of GreM, Britain (" Keynes Plan "),.' of the United 
("\'ihlte-Plan")" and Canada S4 have met with ample comment of 
nomic or political nuture. 85 A few obsel'vations of a more aUminiRb. 
and juridi'~al kind may be added here. 

The draft agreements al'c all planned as multilateral.' 

successful operation of mult.ilateral trcaties ha\'e been very little 

gated as yet. There are a number of multilateral treaties, such as 

ver8~1 Postal U~ion, which have been a success, but the absence 

~ohtlcalJartors IS conspicuous in these cases. Not infrequently 

t1vely shght admixture of political elements has proved fatal in 

trea~ies. 86 In monetary' mattf,rs, the critical significance of 

beanngs appears from our historical account. The more 

texture of the treaty, thc more the political factor will make itself 

:he new,plans are of a complication entirely unprecedented in the 

lllternationallaw, Moreover, at variance with the examples of the 

the Latin Monetary Uniou, they allow a leeway novel in treaty 

The confines of the planned organizations are but dimly drawn. 

the task of the respectivt' Boalds which are equipped with t,.l'mpn..!,,,, 


ers, to develop and to define the fUlJctions of the new u' It.em,tt.,nn.,1 


and to do this in an ever-flexible fashion ItZ required by the chlmg;eallilit 
monetary and international oonditions. In this connection 
have to apply such vague concept'.ons as, for instance "eXIJa!lsi(mielt" 
tion~ impending in the ,,'orld ec(,nomy" (Keynes PI~n II 7) or 
of view of the gt'neraJ international economic situation" (White 
and 7). ' 
. l'IIoreover the decisions of the Bvard are in most cases designed as 
t~onD.ry ta.ther t1~an as mandatory which will further invite political 
SlOn. The heavily qualified majorities required under the White 
major decisions give point to this apprehension. Under these ' 
it is to be feared that the deliberations of the Board will 'be slow 
'with delays. However, monetary developments do not wait and 
proceed with lightning speed. In the race between events 
delibe~ations the chances are not too good for the Board. 
the eXlsteucc of the trsaty may even immobilize a signatory 

It Federal RCII..... Bulktin, 1P43, p. 827. 
II Itrid., 1943, p. 501; revised; ibid" p .. 827. 

text refer to the revised version . 
.. Ibid., 1943, p, 718.' 
.. A careful bibliogt1l.phy of :'Post-War Currency Plans" b88 been' published, 

d~te ol:!o". 1,194<1, by The Prmceton University, Department of Economics. 
FinanCIal SectlOn (mimeographed), 

.. Instances are given by the writ"r in "Rise and Decline of the Law-of-NaUo!18 
of Private InternatiDnnl Law," Columbia Law Review, Vol. XLII (1942), pp. 1\l5, 

25iINTERNATIONAL MONETARY AGREEME.IITS 

bieh otherwise would be willing to remedy a situation.by inde~e~dent ac
~ ,\ significant naglect of the time element appears In a prOVISIOn of the 
II?':' 1"1' (" 4) accoroin" to which if the Fund's holdings of the currency
\\lllte .m ' b '., • I; 1 (Ill .

', "II' country drop below a certuIn limit, then the unt \\ I 1(1\'e
of a pal'IC\ll, t • I ' f I f 
to render to that country" it report embodying an ann. YSIS 0 t le causes 0 

• I \'on of the Fund's holdings of that currency, a forecast of the proswc,..cpe,1 ." d
'. balance of pn.yments in the absence of speCial measures an appro

~ttl\ c comnwndat.ions designed to increase the Fund's holdings of that cur
pne. e re . h d' t d 

to ,,,hich the addressed Government will ave to pay W lmme 1U.c an 
:~r~l attention." Considering alone the time need.cd for the draftIng, 
deliberntiol' ' ',d passing of the report, one may doubt If such arrangements 

will work 0' atisfactorily. . 
'\, ·t·IC point of view exception must be taken to the denomma-From a J I •• ,"J " 'lh' 

• 'n the Kevnes Plan of "bancor" as a "currency" and, in the \\ Ite
Uon, I > ' .' d
Plan of "unitas" as a "monetary unit," In reality both Ullits a:e conceIve ' 
by tbeir sponsors as mere accounting units not, repres~nt.ed by COl~B or paper. 
The inexact denomination is apt to veil legal difficulties Inhere~t III the use of 
accounting units--difficulties which have clearly appeare? m the cas~ of 
IIlItional accounting units such as the gold mark,~: but, IDlg?t en:~rge ~n a 
different way with the new supranational or rather mu~tl-natlonal" deV1c~; 
Attention must also be paid to the fact that agreements In terms of bancor 
or "unitas" would imply gold clauses in the invalidation of which courts 
have cle'leloped an almost incredible ingenuity as soon as the clauses seemed 
to.impair the national interest. as . , 

The writer whole-heartedly agrees Tlith the OPlmon that the necessary 
post-war reconstruction in monetary matters cannot be achie~ed except by 
interna.tional cooperation. Still the qUestion is wheth~r for thiS ~urpose the 
IItrait-jacket of a treaty, and of a long-term treaty With a multltud~ of. re
liable and unreliable partners, is the commendable solution for a begrnrung. 
Modern experience rather suggests informal or easily dissolubl~ agreements 
among 1\ limited number of participants united on ~he solId ground. of 
common iuterests and inspired by international good-W1l1. Sucb tentative 
agreements under which much of the official plans might be used as state
ments of policy, may then gradually solidify by experienc~ and eventually 
crystallize into more rigidly defined and more comprehenSIVe conventIons. 

"N....b .. um, QP. cit, Sec. 27, p. 326. 

II I!rid., pp. 335, 3M, 355. 
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Imennonauy mIsquote to a J 
. a book, statute 'ordecision; n'o1-:sna~l,~er 

invalidity and without disclosing such' 
a decision that has been overruled or a 

or declared uncon~titutional. 
A member of the State Bar shall not.:advise 

der opinions to them through or, :in conriection wi 
radio or other publicity medium of any kind 1ri' 

~:,specific.legal problems, whether or not such attOTnpv 
npensated for his services. (AdoptedFebruarY')~O,;,~"""!"~",,;,,,,,'., .. 

NUAL COMMITTEEREPORlS ;;"" 

FOLLOWING STATE BAR ~OMMITTEES. file'd 


of Governors in 1942: '.' 

Administration of Ju;tiee: 

Administrative Agencies.and 'T-!'L-"-,,


on Americ~n Citizenship:',"': ,.,~::. 


to Organize and Supervise' th~ 

the Restatement of the ' La'Y 'as Prenarl'!lh 


Institute. 

ktuptey Committee.'. . .' "'.' ';': . 


~.... ':'f.......n ..... Committee and Title Association: 

~ ,,' . 

AND TRUSTS SECTION stems from the President's 
No. 9193, particuiarly paragraph 2(f) 1fud . , 
2JfLQf:tbe Order is as' follows: 

Ptoperty Cu~todia~ is authorized and empowered to 
deems necessary in the national interest, including, hut not 

to direct, manag'e, supervise, control or vest, with respect 
" -~.oi any mitilre whatso'ever which is in the p~ocess of 

,son actin'g under judiciarsup~rvjsjon or which is in 
ildemnationor other similar proceedings and which is 
. . cl~iIned' hy, a designated enemt country or national 

bf the Order is as follows: l . 



Order No. 6 is intended to provide Iii :niethod9Fsemr.A 
upon any person presently within 8J:!.ydeisignatecf; 
. or enemy·oc~upied territory. The esSence 

in the follolving paragraph: 

.,. ,interval is' tc;bJable the -------"7
rm.!u''i.~_~on :8.5'to whether or not he chooses to accept 

"persoil to whom the notice of citation is 
,..:pt:l'!!jentpolicy of the Custodian to accept service of 

'~li~:n within either enemy country or enemy-oce,' 
,:only when it appears that som~ property interest of 

involved .. _To facilitate determination by 1:4e 
:oi:nothe desires to accept the service, it would be 
~9.~~y~, :wo:uld send with the notice either a copy of 

l!iil':p~tiHon .to which the notice refers, or at least a 
~s~ntiar:'details. Attorneys are urged to set the ' 
~'()'i(~etitions for which citations have been sent to the' 

'in. advance to permit compliance with 
oiwhlcnallows.the Custodhm sixty days iIi. order to 

wpether he will file a notice of acceptance. 
~n~ h'as recently established Ii field office in" 

.t:iiec~ssary for the present that notices sent . 
No:' 6 he sent dil;"ectly by registered mail to the 

Prom>.rty Custodian, Washington, D. C. The field 
Fran·cisco.h~s·been established only w 

i~~;1:1t!! Pllrpose is to enable the Custodian to deal 
il!~f~ff~ctiyelj:withmatters peridirig' on' the west coast.' 
~,,,-:~...... I''', . 

desh-eto cooperate flilly with the members of the bar to. 
... f ....,:the.handling of matters in which the Custodian. has 

,. .,. 'fa~iiitated. It is to be anticipated that at the 
some problems which in turn may reSult in 

However, J assure the members ·of The State . 
<>Ap<>ud our'sPtcerest efforts to cooperate:with them fu 

and I feel equally -assured of 1:4e cooneTAtinri 

.... 
.SAL:E.:-By- reason of the combination of· two 

rge:'llDrarYi,the following law books are offered for sale 
,,' sale: :,Am~rican Digest, inc. Century, 1st, 
... LItes (1850 [Garfield & Snyder] to 1941). 

J":W:.'-Rfii:i'ortei~'N. E. Reporter. Southern, Reporter. ~ 
Atlaiitic Reporter. Also U. S. Reports to and. 

S:·Ct.· Rep. (Reporter system), beginnin§l with Vol. 26, 
. .. wn to date.' Shepard's Citations fot alL above 

li'ebrullrY I, '19'43.. Eustace Cullinan, R, ~21, 
ranciS( , '. 



• I 

The Future of Frozen Foreign Funds 

Judd Polk 

The American Economic Review, Volume 32, Issue 2 (Jun., 1942),255-271. 

Your use of the JSTOR database indicates your acceptance of JSTOR's Terms and Conditions of Use. A copy of 
ISTOR's Terms and Conditions of Use is available at http://www.jstor.org/aboutlterms.html. by contacting JSTOR 
aejstor-info@umich.edu, or by calling JSTOR at (888)388-3574, (734)998-9101 or (FAX) (734)998-9113. No part 
of a ISTOR transmission may be copied, downloaded, stored, further transmitted, transferred, distributed, altered, or 
otherwise used, in any form or by any means, except: (1) one stored electronic and one paper copy of any alticle 
solely for yow' personal. non-commercial use. or (2) with prior written permission of JSTOR and the publisher of 
the article or other text. 

Each copy of any part of a ISTOR transmission must contain the same copyright notice that appears on the screen or 
printed page of such transmission. 

The American Economic Review is published by American Economic Association. Please contact the publisher for 
further permissions regarding the use of this work. Publisher contact informatIOn may be obtained at 
http://www.jstor.org/joul1lalslaea.htmL . 

The American Economic Review 
©1942 American Economic Association 

ISTOR and the JSTOR logo are trademarks of JSTOR. and are Registered in the U.S. Patent and Trademark Office. 
For more information on ISTOR contact jstor-info@umich.edu. 

©2000JSTOR 

http://www.jstor.orgl 
Wed Feb 9 16:43:582000 

http://www.jstor.orgl
mailto:jstor-info@umich.edu
http://www.jstor.org/joul1lalslaea.htmL
mailto:aejstor-info@umich.edu
http://www.jstor.org/aboutlterms.html


THE FUTURE OF FROZEN FOREIGN FUNDS 

By JUDD POLK 

Over 7 billion dollars in foreignrowned assets are now subject to 
regulation by the United States Treasury Department. (See Table on 
p. 266.) The presence of extensive exchange controls in a country long 
distinguished as the foremost champion of free exchange raises ques
tions of the most far-reaching significance for the future course of 
international finance. It will be the concern of this paper to examine the 
circumstances under which the American controls operate with a view 
to determining what conditions may be necessary or desirable before 
the United States can safely reopen its money markets to foreigners. 

The immediate objective of any exchange control is to bring foreign 
transactions under the scrutiny of a governmental agency in order tha.t 
the particular purposes of the government may be· enforced. While 
these purposes differ widely among the various countries/ they ordi
narily are concerned with (1) the rationing of foreign exchange ren
dered scarce by continued strains, arising from the balance of payments, 
on cash resources,lI and/or (2) the supervision of imports with a view 
to influencing the terms of trade or in support of internal economic 
policies of the government. In general it may be said that government 
intervention in the foreign exchange markets has been provoked in most 
cases either as a necessary feature of governmental regulation of trade, 
or as a sort of temporary receivership for deranged national accounts, 
where the alternatives-uncontrolled currency depreciations or formal 
devaluations-were thought to he more onerous methods of securing 
the needed correction in the balance of payments. 

1. The United States Version of Exchange Control 

The United States had two grounds for opposing the world-wide 
trend toward exchange control, which in the years 1931-39 put every 
important exchange market save our own on a. controlled basis.'; The 

A Professor Ellis distinguishes functionally seven types of e~change control l ranging from 
the prevention of capital export to the bolstering of totalitarian economic. and political 
control. (It S. Ellis., "Exchange Control in Germany," Qua."t. JOur. of Econ., Aug., 1940, 
159-()8.) United States' wartime controls are comparable with the lat.ter dass, with the 
important di!)tinction thatthey are wartime (i.e., temporary) controls. 

2 Rationing exc.hange by some means other than currenc.y depredation is here meant. 

~ The British and French markets were not strictly controlled until the war made it 
necessary. However, the development of British bilateralism was sufficiently rapid tbrough
out the thirties to prevent the classification of sterting as strictly free. See It 1. Tasca, 
W{)rld Tradmg Systems (Paris, 1<)39), pp. 141-57. The French market was subject t.o 
frequent-though perhaps not sufficiently itequen.t-rate revisions. See P. Einzig) World 
Finance, 1939-1940 (New York, t(40). 
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first was a matter of economic faith-that increased governmental in
terferencewith international finance- would impose an incub.us on inter
national trade.~ The many facets of this faith are hard to define, but 
perhaps the Hull p·rogram may be considered an application of it in 
modern circumstances. It does not insist that exchange markets shall 
be absolutely free of all government regulation. Rather it contemplates 
that, though regulation may be undertaken in the interests of pro~ 
tecting international currency relations against speculative derange
ment and "downward spirals" initiated by depression, such regulation 
shall none the less be confined within limits consistent with the concep
tion of exchange markets as mechanisms facilitating the adjustment 
of the international balance of payments.s 

Whether this faith suited the circumstances of other countries or not, 
it was clearly more appropriate· to- our own international economic posi
tion than acceptance of the trend toward exchange controls would have 
been, and this was the United States second ground for opposing the 
exchange control. Throughout the difficult thirties the United States 
never experienced any really awkward shortage of exchange. A chron
ically active balance of trade (4 billion dollars, 1935-40)1 coupled 
with a torrential flow of both 100g- and short-term capital to- this 
country (7.4 billion dollars, 1935-40)/; produced not an exchange 
shortage but an embarras des l'ichesses. The manifestation of these 
circumstances was the unprecedented 12 billion-dollar influx of gold 
in these years.1 But even in the' event 0.£ an exchange shortage, our 
relatively small ratio of foreign to domestic trade would have kept the 
problem less than crucial in our national economic policy. As it was, 
we were more concerned with the fact that our credit balance in com
mercial and capital transactions with the rest of the world was frozen 
by the controls adopted by countries in circumstances precisely the re
verse of our own. 

<I However, W. Diebold (New Directwn.s in. Our Tra.de Polic~, New York, 1941, chap. 
2) finds tbat available evidence on the effect of the Hull anti-control progl'3.m on trade 
doe.~ not support the proposition that a removal of controls stimulates imports. But tbis 
may have been merely the failure of the import-stimulating aspect of the polky to over
come the effects of the devaluation of the dollar as a stimulu~ to exports. C/. Imre de 
Vegh, "Imports and Income in the United States and Canada/' Rev. of EGO'JIL. Sl4t' l Aug., 
1941, p. 1$7. De Vegh found that during the period of pronounced inc.rease in exchange 
controls, the League of Nations figures show a drop in the marginal import ratio (i.e., 
the slope of the regression of world imports on world industrial production) from .95 in 
the period 1Q2S-2Q to .49 in the period 19.32-38. (Ibid., pp. 138-39.) Ellis also believes 
that exchange controls reduce the volume of trade and discusses the evidenct. (Op. cit., 
pp. 184-91.) 

6 Cj. Tasca, op. cit., pp. 158-60; J. Donaldson, The Dollar (New York, lQ3?), pp. 193 fl. 
• This figure was derived from Federal Reserve Bulletin. figures on capital movements 

and earmarked gold. The dates are indusive. 
~ Ibid. 

http:incub.us


257 1942] POLK: FurURE OF FOREIGN FROZEN FUNDS 

Despite the opposition of the United States to- the trend,s foreign 
exchange markets outside of this country had become alarmingly llun
free n by the summer of 1939. The imminence of war gave added impetus 
to the world-wide flight to the dollar. Repatriation o.f American foreign 
investments (804 million dollars, 1935-40),1) the United States Treas
ury's goLd purchases/I) the transfer of foreign-owned funds to the 
uncontrolled American market in the interest of 'liquidity and security 
-aU these factors in the general movement were intensified by the 
threat of war, and later by the· war itself. This one-way movement of 
international funds, which foreign controls originally encouraged, came 
to- be in itself a major cause for the continuation and extension of such 
controls, and developed into the main problem of international finance 
in the pre-war period. No. solution was in sight when the war itself, 
bringing rigid new controls in its wake, indefinitely postponed the 
search. Be.fore the war brought us a completely different order of finan
cial concernSJ the main problem fDr the United States was how to. foster 
international financial institutions which would dispense with the 
competing, arbitrary, and discriminatory controls imposed by various 
nations for various purposes, without merely returning to the mag
nificent disorder which originally prompted those controls. It is to- this 
problem that the United States will have to return after the war. 

However, when the United States returns to the problems of peace 
finance, it will do so not as the worldJs leading advocate of "free 
finance," but as the world's most powerful practitioner of exchange 
control. The present controls were adopted in response to a dilemma 
occasioned hy Germany's military seizures. In April, 1940, when the 
first controls were imposedJ there was no problem of capital flight or 
exchange shortage to be met. The' United States had simply to choose 
between sacrificing its free e.xchange policy and allowing Germany, less 
reluctant in controls, to. take over the American holdings of invaded 
countries. It chose the former. 

8 To a large extent the opposition of the United States was merely verbal. We did not 
liberalize our trade policy significantly. The HuJi program apparently favored exports 
more than imports. (Diebold, op. GiJ.., pp. 9, 22.) The devaluation of the dollar and the 
high tariff policy played some part in driving other nations to adopt exchange controls. 
Cj M. A. Gordon, Ba.rri.ers to World Trade (New York, 1941), p. 30. On the other hand, 
the United States did cOl)til1ue to buy gold de~pite the proportions of its flow here, and 
that was a definite step supporting a "free tinance" policy, whether that was the actual 
motive of our g(lld purchases or not. 

'Federal Reserve BuIteti.n figures oninternatiol)al capital movements. 
10 The bulk £If the gold sales were, of course, merely the means of effectuating the flow 

of capital to the United States. None the less, for I)ew gold the United States was the only 
practical buyer in the world. Similarly, large amounts of gold ordina.rily held in reserve 
abroad were shipped here. Accordingly, it is proper to include ttansfer~ of gold to this 
country as an independent manifestation of the "flight to the dollar," and the existence 
of a stea.dy gold market here as one of the. reasons for that flight. 
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By subjecting to Treasury licensing all transactions involving a prop
erty interest of any national of an occupied country, the United Sta.tes 
hoped to accomplish several objectives.n Most immediately, the Treas
ury's scrutiny of such transactions was intended to, be a protection to 
owners in invaded countries. In addition, however, it was designed to 
afford some measure of protection to' the American custodians-mostly 
banks~f the property of these owners.12 In lieu of government inter
vention , the custodians had no legal basis for refusing to honor legiti~ 
mate drafts; and they had no factual basis on which to determine 
whether a given draft was drawn under German duress or not. A fur
ther, though much more remnte, prompting of the American controls 
was the thought that American creditors and investors might eventually 
be benefited by the government's efforts to keep the assets of invaded 
countries intact. 

For these purposes it was thought sufficient to- require licenses only 
for those transactions which involved the property of the invaded na
tions. However I experience with enforcem.ent readily showed, and policy 
belatedly recognized, that effective prevention of any specified class 
of transactions meant rigorous supervision of all transactions involving 
a foreign interest. 13 Moreover, as the United States increasingly under
took economic measures against the Axis, a new motive for exchange 
control appeared: the bolstering of our anti-Axis economic policy by 
means of a financial blockade. Hence, from a limited control intended 
primarily to protect invaded countries, the United States exchange con
trol grew in a year to a thoroughgoing Treasury supervision of any 
foreign financial transaction which might redound to the' benefit of the 
Axis. 

11 The. motives of tbe freezing are a.vailable in the press aCCQunts of interviews with 
government officials. See, for example, "Treasury Studies Legality o( Policy of Foreign 
Assets," Jour. ()f Comm., July 19, 1940, a.nd editorialin the New Ym'k Herald Tribune, 
April 12, 1940. See also Treasury Department Appropriation Bill for 1942, Jlearings 
before the Subcommittee of the HQuse. Committee on Appropriations, February, 1941, 
71th Cong., 1st ses5., pp. 78, 82-83, 54. 85; Ba.nkmg, Aug., 1941, pp. 24~25; A. M. Strong, 
"The Freezing of Foreign Assets," Am. Banker, July 22, 1941. Later motives of economic 
warfare we.re specified in the official Press Release accompanying the Executive Order 
freezing Japanese and Chinese assets, July 26, 1941. J. W. Pehre, Assistant to the Secre
tary of the Treasury, in charge of the Division of Foreign Funds Controls, reviewed the 
purposes of the control and its development in a luncheon address before the Foreign 
Credi.t Interchange Bureau in March, 1941 (mimeographed). For an inferential summary 
of pu.rposes, see "Foreign Funds Control through Presidential Freezing Orders,'! Colum.bia 
Law Rev., June, 1941, pp. 1042-44. 

12 However, the issuance of a license does not necessarily determine the licensee's right 
to the funds involved, except in the case of foreign public funds where the State Depart
ment bas been authorized by statute to certify the right of the claimant. Pub. Doc. No. 
31, 71th Cong., 1st sellS., chap. 4.3, S. Doc. 390. 

13" 'Freezing' of Assets May Be Broadened/' Jout'. of Comm" February 11, 1941; "Mil
lions in U. S. Money Withdrawn by Italians,1I New Yo,k Herald Tribune, May 3, 1941; 
"Reich Liquida.ting [ts Credits Here," New YdI"k Times, April 17, 1941 j and editorial in 
The {London) &.onomist, Feb. I, 1941. 
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In form the control is simply a supervisory power over financial 
transactions with foreigners/ i delegated by the President under statu
tory authority!./) to the Secretary of the Treasury. Under the President's 
ordersl$ any transaction with, nr fnr, or in behalf of, a foreign national 
of 3S specified countries11 requires a Treasury license. To obtain such 
a license the parties to a proposed transaction must submit to the Fed
eral Reserve Banks notarized forms setting forth all relevant details.ls 

The banks forward these applications1t to. the Treasury's Division o.f 
Foreign Funds Control, where the facts are examined in the light of 
policies determined by an Inter-Departmental Committee. A licensee 
must keep a record of the transaction and may be required to report.2.0 
In addition, all holders of foreign property are required to report the 
nature of the holding to the Treasury.lIl Failure to conform to the orders 
is punishable by 10 years' imprisonment t or $lOPOD fine, or both.22 

The immediate problems of the control are those which concern its 
wartime effectiveness in preventing economic benefits to the Axis and 
economic detriments to victims of the Axis.23 These problems are largely 
short-run problems of administration and, as such, do not raise sig~ 

l4. A fuller description of the control can be found in Hearings on the Treasury Depart
tnent Appropriation Bill, ap. cit., pp. 76-105; Amos E. Taylor, "Frozen Funds and Na
tional Defense," For. Comm. W~ek[YI Aug. 9, 1941, pp. 6-1; "Property Census-An Ele
ment in Foreign Funds Control," ibid' 1 Aug. 16,1941, p. 6. 

15 The President's authority derives from the Trading with the Enemy act of October 
6, 1917, sec. 5 (b) (40 Stat. 415), as amended by the Emergency Banking act of 19.33 
(48 Stat. 1), a.nd the Joint Resolution of May 7, 1940, which last see for the final version 
of the power. Pub. Res. No. 69, 76th Congo 

ld The "freezing orders" issued under this autbority date from April 10, 1940 (E-xecutive 
Order No. 8389, amending Or:der No. 6560 of January 15, 1934) to December 26, 1941 
(Executive Order No. &Q98, amending earlier orders so as to extend freezing automatically 
to all territory occupied by the enemy). The basic control documents, namely the E-xecu
tive Orders, General Rulings, General Licenses, Public Circulars, Prcdaimed List of 
Certain Blocked Nationals, and the Presidential Proclamation authoriZing the list, are 
all available from the Treasury or the Federal Reserve Banks. 

17 Norway, Denmark, The Netherlands, Belgium, Luxembourg, France (including 
Monaco), Latvia, Estonia, Lithuania, Rumania, Bulgatia, Hungary, Yugoslavia, Greece, 
Albania, Andorra, Austria, Czechoslovakia, Danzig, Finland, Germany, Italy, Liecbten
stein, Poland, Portugal, San Marino, Spain, Sweden, SWitzetiand, U.SS.R., China, Japan, 
Thailand, Hong Kong, and the Philippines. "Nationalsh include many persons besides 
actual citizens or subjects. See Executive Order No. 8785, as amended, sec. 5. The trans
actions of unoccupied neutrals and anti-Axis belligerents are subject to liberal license 
provisions. 

18 E-xecutive Order No. 8785, as a.mended, sec. {{A), and Regulations thereundert sec. 
1.30.3 . 

.lD Except a small proportion which are decided at the Federal Reserve Bank on the 
basis of General Authorizations from the Treasury. 

2\) Executive Order No. 87SS, as amended, sec. 4(A and B); Regulations, sec. 130.3. 

0'1 Regulations, sec. 130"'. 
'1 Executive Order No. 873S, as amended, sec. 3. 
,3 See the present writer's "Free2ing Dollar5 Against the Axis," For~igtt. Affairs, Oct., 

1941, p. 113. 
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nificant issues in international finance.H The problem of what is to. be 
done after the- war, however, raises really vital questions of financial 
policy. And the consideration of these questions cannot be postponed 
until the return of peace. 

The absence of government exchange controls has been habitually 
described-it may be wondered why-as a state o,f ((free exchange." 
Any country's regard for free institutions may well command respect· 
in these times, but a willingness to justify chronic disorder by labeling 
it "free" is merely an invitation to authoritarian controls. From this 
point of view, the striking characteristic of international finance from 
1919 to. 1939 is not that it was converted from a free to a controlled 
basis in most nations,_ but that, whether controlled or free, it moved in 
a more or less unbroken crescendo of disorder) punctuated at the begin
ning and end of the period by the complete rupture which world war 
entails.:.l5 Thus after the war the question wilt scarcely be one of deciding 
whether or not to return to pre-war financial institutions. There is lit
erally nothing to return to. The question will be how to- induce some 
degree of order in a field carrying a long tradition of disorder. 

II. An Ap'pr-oach to Policy 

In the remaining paragraphs of this paper it will be argued that: 
(1) The circumstances attending the return of peace will not be auspi
cious for an unqualified removal of United States controls, because such 
a removal would likely result in an arbitary allocation of United States 
goods not on the basis of international needs but on the basis 0'£ accrued 
claims, and because the unrestrained expenditure o,f such claims would 
embarrass the rebuilding of an adequate mechanism for inte-rnationaI 
finance. (2) The- possibilities in an international clearance, of claims 
are not promising

1 
either as a means of disposing of frozen claims here 

and abroad, or as a step in the- reconstructio-n of international finance. 
(3) Only a comprehensive and carefully planned pattern of economic 
reco-nstructio.n will make possible a satisfactory handling of the frozen 
funds. In such a pattern of reconstruction, the froz.en funds could, with 
considerable- freedom, playa useful role. 

Unqualified removal of controls. At the close of the last war, the 
wartime controls, which were very similar to the present ones, were 

•• The problem of securing Latin American cooperation in the control may be thought 
of as an exceptlon to these statements, The international control te.chniques now (Feb
ruary, 1942) being worked out in the hemispbere will unquestionably bave. some influence 
on the development of post-war finance. 
~ For: brief accounts, see P. Einzig, op. dt., chap. 3 j M. A. Gordon, (I p. cit., pp. 7 ~4(} t 

J. B. Condliffe, The Reconstruction of World Trade (New York, 1940), chaps. 2,3. 

http:entails.:.l5


2611942J POLK: FUTURE OF }'OREIGN FROZEN FUNDS 

removed almost immediately.26 It might be supposed in the first instance 
that a similar procedure would be appropriate after this war. After aU, 
are not the frozen claims legitimate obligations of the United States? 
Sho.rt of a desire or willingness to repudiate- these debts, what basis 
would the United States have for refusing to release the funds for 
whatever use their owners should elect to make of them? 

This line of thought, however, oversimplifies the- complications which 
may embarrass the free use of foreign funds after the war. Obviously 
the mere fact of a debt's existence is not a sufficient reason to support 
the unqualified freedom of international funds. The very existence of 
wartime restrictions shows that circumstances may arise under which 
obligations other than those of a simple debt nature may be regarded 
as determining the status of foreign funds. The question then is whether 
the circumstances of the- immediate post-war period may, like the war 
itself) point toward the maintenance of some- restrictions on the use of 
foreign claims. 

The first objection to an unqualified release of the funds is that such 
a step would inevitably lead to an arbitrary international allocation of 
the available American goods~ That such goods will be in intense de
mand after the war seems clear, in view of the- industrial demoralization 
of war areas. If the goods are to be allocated through ordinary market 
processes, the owners of the frozen funds would gain an arbitrary ad
vantage. How arbitrary is dear when it is recalled that the frozen claims 
have no necessary relation to a given nation's war sacrifices or post-war 
needs. For example, France presumably will have intact most of its 
current frozen holdings; China, Britain and Russia will have no- sub
stantial holdings at all (except their current gold production). Con
ceivably the problem of these arbitrary purchasing-power disparities 
might be appro-ached in terms of new loans or post-war lease· lend ar
rangements. Since, however t the effectiveness of foreign purchasing 
power is limited by the export potentialities of our economy,:.!? any 
leveling of arbitrary advantages via increasing the funds available to 
foreigners would force the United States (1) to permit an inflation of 
export prices, with the attendant depredation of the dollar at the ex
pense of domestic consumers~ or (2) to adopt export controls, in which 

,. A presidential orde.r of Jury 26, 191<), freed foreign accounts except for certain re
strictions on Central European exchange j which were r:etained to facilitate the work of 
the American Relief Administration, and restrictions on transfers to Bolshevik sectlons cd 
Russia, which were retained as part of the general United States policy vis-a.-vis Russia. 
By December, 1920. even these restrictions were removed. FederaJ Reserve Board, Annual 
Repo'l't, 1919, pp. 48-49j ibid., 19101 p. 34. 

:1 These potentialities will probably be relatively low in the immediate p05.t-war period 
when our economy is still geared to the production of war goods. 

http:immediately.26


262 THE AMERICAN ECONOMIC REVIEW [JUNE 

case we are in effect controlling foreign exchange. 
In a period of post-war unemployment there might be considerable 

pressure on the government to adopt just such a policy of stimulating 
exports in order to increase domestic employment. The merits of this 
suggestion cannot conveniently be explored here, but we may note 
thr.ee strong objections: (1) the conscious inflation nf export prices is 
itself a form of debt repudiation, a result utterly inconsistent with the 
motives here assumed to. base its adoption; (2) it is doubtful that it 
would lead to any desired allocation oJ United States goods; and (3) as 
far as the (good) effect on employment in the United States is con
cerned, similar stimulation could be obtained by domestic-market proj
ects, without any loss of product via exports. 

The second objection to· an unqualified release of the claims is that 
their complete liquidation might be a considerable blow to the recon
struction of international finance. As is well known, the 7.5 billion dol
lars in frozen claims28 were originally acquired directly or indirectly 
through the shipment of gold, securities, and merchandise for sale in 
the United States. The movement of 10ng- and short-term capital in the 
years 1935-40 itself built up a large part of these claims: 3.2 billion 
dollars in bank balances, 1.25 billions in earmarked gold, 803 millions 
in foreign securities, and 101 millions in brokerage balances.:!lI The 
very fact that such funds could be transferred from other countries 
to the United States illustrates that some sort of system of international 
finance was operating, whether well or badly. Instruments o-f interna
tional monetary significance (e.g., gold and securities) did exist. In 
effect the capital movement meant that balances which were formerly 
maintained in various markets came to be shifted to the United States 
market. The gold which the United States acquired in consequence re
mains available to secure· their convertibility. For an practical purposes 
the United States became the international bank of the world, with 
substantially aU international funds maintained here} and substantially 

2a Estimated as of the end of 1941. D. W. Bell, Under Secretary of the Treasury, listed 
the holdings of Denmark! Norway, The Netherlands, Belgium, Lu:r.embourg, France, Lat. 
via, Estonia, Lithuania and Rumania at 4.4 billion dollars based on a Treasury census 
of frozen holdings. (Hearings, op. cit., po SO.) My estimate for other countries is based 
on Federal Reserve and Commerce Department figures, corrected for estimated capital 
movements and chec:.ked against estimates made informally by various interested govern
ment agencies. For the c:.ountty-by-country breakdown, see the Table, p. 266. It is to be 
borne in mind that, for the purposes of the freezing orders) many holdings which would 
not ordina.rily be defined as "foreign'! are included. (See footnote 17. supra.) Such inclusion 
might make the figure some 25 per cent larger than estimates of foreign holdings made 
lor other purposes, To serve .as an estimate of frozen funds at the end of the wa.r, the 
figure would have to be qualified further by reductions or increases through licensed 
transactions during the war. The volume of these transactions is not available, but scat
tered evidence in the press on licensing policy and tbe Federal ReSlf'lU!. Bulletin's figures 
on current capital movements to and {torn certain {J( the frozen countries suggest that 
the frozen funds are being kept substantialiy intact. 

'9 Derived Crom statistics on international capital movements in the Federal Resetve 
Bulletin. 
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all the international reserves (gold) here· too. :30 No one can question the 
technical soundness of the· reserve position of the United States. Inter
national claims could be completely liquidated in gold without disturb
ing the larger portion of these reserves. In the light of this unprece
dentedly strong reserve position, why would the system of international 
finance be endangered by removing restrictions on fo.reign funds? 

The danger is paradoxical only on first glance. United States gold 
reserves are not inadequate in the usual sense. They are merely irrele
vant. There ar.e good reasons to· believe that a lifting of restrictions 
would not start a movement from dollar claims to gold, but rather from 
gold to dollars, just as before the war. These- reasons are, firstly, that 
the post-war needs of nations owning dollar resources or gold are' such 
as to urge· their .expenditure on goods; and, secondly, it seems unlikely 
that they will be in a position. to remove their own controls after the· 
war.31 The Unit~d States, alone being capable of selling goods and 
amenable to buying gold, will become the place where international 
claims are cashed-not in gold, but in goods. The position of the United 
States is roughly comparable· to tha.t o·f a bank whose depositors an 
want to· cash their deposits, but refuse to accept cash. This upside
down result is only another facet of the financial inversion which, as 
other writers have noted, has put gold Gn a dollar standard. 

If this sort of encashment of international claims should be al10wed 
to take place, as wen it might, it would amount superficially to- an 
honoring of international claims, but in reality to a winding-up of the 
system of 'finance to- which they are relevant. The United States in 
effect would have "cashed" all the world's gold in a procedure through 
which the gold loses any further international monetary significance. 
The gold standard would paradoxically be lost through the very steps 
taken to save it. This paradox, though, is only another reminder that an 
international standard, gold or other, depends on international policy, 
not on unilateral action by a single nation. 

Thus we may conclude that an unqualified removal of restrictions on 
foreign funds would be undesirable because (I) it would amount to 
an arbitrary allocation of limited United States production among the 
needy nations in the post-war reconstruction, and (2) it would tend to 
dissolve the available mechanism o.f international finance by permitting 

~II An accurate estimate of funds capable of conversion into dollars but not now in this 
country i~ not realty possible. Of some. interest is the Federal Reserve estimate that at 
the end of 1939 the potentia! dolIar purchasing power of foreigners, including gold re
serves not actually in this country, was 17.4 billion dollars. Federal Reserve Bulletin, 
Dec., 1939, p. 1042. This esthnate does. not, of course, take into account lease.lend bal
ances or other war credits. 

3J The problem of maintaining a balance of payments without further depredation of 
war-weakened currencies. and of expending the available foreign exchange resources on 
the imports thought to be most necessary in a reconstruction period, may be expected to 
prompt a continuation. of controls, unless the nations can be persuaded by an offer of 
alterna.tive advantages to relax their controls. This possibility is trea.ted below in the text. 
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the complete 'liquidation of instruments formerly possessing inter
national significance. 

Before turning from the desirability of removing our exchange con
trols without any further understanding as to the use to which the 
freed funds can be put, two- other aspects of the· problem should be 
mentioned, though they cannot be discussed in any detail here. The 
first is to note that the legal consequence of removing the controls would 
be to turn over to the courts the innumerable complex problems of own~ 
ership and public policy which are bound to arise. The courts, in deter
mining which of several fore·ign claims to- various funds should be hon
ored l would have no well-developed definition of public policy on which 
to rely.32 The· problem would be especially formidable· in the event that 
the United Nations should fail to bring about the restoration of France, 
Belgium, and The Netherlands, the largest owners of froze·n funds. 
(Together l these three countries own over half of the frozen funds.) 
The second is the political importance of the defeat of Germany. If 
Germany is not defeated, the likelihood that the United States would 
permit Europe's American funds to be used, under German direction, 
for the purchase of American goods seems most remote, quite apart 
from the economic considerations discussed above. 

An international clearance oj debts. The United States might well 
feel that the disposition of foreign c1aims in this country does not repre
sent a problem suitable for unilateral action by this country, but rather 
represents one aspect of the larger problem: What is to be the post-war 
fate of international claims everywhere? Recognizing this larger prob
lem, some observers! including Secretary of the· Treasury Morgenthau, 
felt, even in the early weeks (jf Our control, that the frozen foreign 
funds might afford a means of securing for American investors and 
creditors at least a partial payment on their outstanding claims against 
foreigners.~! This concern about foreign debts was not new. Discussions 
of the defaulted European war debts, the defaulted South American 
loans, the' German-blocked dividends and interest payments, and the 
Mexican expropriations provide much evidence of its place in Amer
ican foreign policy.:l4 But the United States had never before been in 
a position to undertake directly retaliatory action j there were no foreign 
balances in this country to be blocked abroad. The war-prompted flight 

l1For a dlsc:ussion of the state of the law relevant to the settlement of foreign claims, 
see Columbia Lc.w Rev., (Jp. cit., pp. 1048 0., and an extended note on "Protective Ex
propriatory Decrees of Government9. in Exile-Their Application to the United States," 
in the same issue, p. 1072. See also Arthur Nussbaum, M Me,,:! in the Law (Chicago, 1939), 
chap. 8. 
~ See, for example, "D. S. M:ay Use Funds of France on Debt," NIJ.w York Times, Aug. 

9, 194Q; PM, Oct. 10, 1940. 
l( See J. W. Gantenbein, Fin.a..:cial Questions in United Sta.tes Foreign Policy (New 

Vork, 1(39) ) cbap. 1 and passim. 
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to the dollar changed this situation by radically changing our balance of 
payments.:!:; The influx of foreign capital resulted in the piling up of 
European balances here, despite our favorable balance on current ac
count. At the end of May, 1941, for instance, the Federal Reserve Bul
letin reported foreign banking funds in this country at 3.9 billion dol
lars, in contrast to a mere 364 millions reported by United States banks 
as their foreign holdings. So the United States had the power, if it 
wished to exercise it, to do what England had frequently done during 
the past decade-insist that, before foreign balances would be released, 
some agreement should be made designating a portion of the funds to be 
used in satisfaction of foreign debts. 

The figures for total foreign investments of Americans abroad and of 
foreigners here appear to suggest that such a payments agreement might 
provide for extensive' compensation to American investnrs and creditors. 
Our assets abroad at the end of 1940 were estimated by the Department 
of Commerce to be slightly over 11 billion dollars, or 23 billion dollars 
if obligations arising out of Wo-rld War I are included. If only the coun
tries whose American assets have been frozen by the President's orders 
are counted} our foreign investments are as follows :a6 

Direct investments $1,051 million 
Portfolio investments (dollar bonds) 613 (( 

Short -term Cl Bankingll) funds 80 
World War I debts 8,069 

$9,813 

The frozen assets, we have' seen, are estimated at 7.5 billion dollars. 
However, the possibilities of offsetting American claims against 

frozen foreign claims is less promising than these totals might suggest. 
If the clearance is undertaken on a country-by-country basis/7 a lump 

~ After lQJ5 the United States might have bloc.ked foreign balances to force a settle
ment o{ debts to Amencans, but strong political considerations operated increasingly 
against the step. We hesitated to demoralize further the already demoralized European 
markets, and we were still hopeful that our efforts in behalf of free finance would be 
successful. Cj. Secretary Morgenthau's defense of the government's gold-buying poiicy. 
Letter to Senator Wagner {Mar. 22, 193Q), Treasury Department, Press Release, March 
23, 1939. 

~6 See. table, p. 266, and footnote 28 for s.ources. , 
~1 If the occupied countries owning frozen assets here are restored after the war. clear

ance on a country-by-country basis would be the only possible method. A lumping to
gether of European funds would. of COll(se, be to some extent an appropriation of the 
assets of one country to pay the debt!'> of another. If the European countries are not re
stored, or if Germany remains in conU:ol of Europe, then there would be S<lrnewhat more 
justification for treating the assets as "European." Cn thi.s event. however, the procedure 
would be less a reciprocal clearance than a unilateral action by the United States, recog
nizing the loss of its European investments, and appropriating European assets, here as 
an offset. 
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figure of foreign investments is not an appropriate indicator of clear
ance possibilities. From the table below it can be computed that the 
frozen assets of eight countries exceed our placements there, also· frozen, 

A PARTIAL BALA:NCE SHEEt 01> AMERICAN AND FOREICN CLAIMS" 
(In millions of d<lllars) . 

Foreign daims United States claims against foreigners 
C<luntry against 

United States !World War! Othe( Total 

($ 9 $ 26Austria $ 32 
Bdgiurn 

$ 6 
454 

China 
760 401 53 

140 
CzechO!Ollovakia 

275 0 140 
172 

Denmark 
71655 

111 111 
Finland 

92 0 
1017 18 

France 
S 

4,,0.31 
Germany 

1,593 1673,864 
1,607 

Greece 
382107 1,225 

24 56 
Hunga.ry 

122 32 
24 33 35 

Italy 
2 

2,156 
Japan 

15572 2,005 
197 

Latvia., Lithuania, Estonia 
0 197131 

53 82 
Luxembourg 

2929 
48 0 

Netherlands 96 96 
Norway 

1,619 0 
175 91 91 

Poland 
0 

187 
Portugal 

7 206 81 
17 17 

RumaniaJ Bulgaria 
0157 

S6 120 
Spain 

645S 
86 

Sweden 
8630 0 

28 
Switzerland 

0516 28 
12121,484 0 

LO 202 
Yugoslavia 
U.S.S.R. 19239 

.33 956271 

$1,844 $lO,125Total $7,437 $8,281 

NClt listed here are Thai assets, frozen on December 9, 1941. Furthermore an amendIng 
order of December 26, 1941 froze H()ng Kong and provided for the automatic freezing of aU 
further territories oc<:upied by the enemy. Executive Order No. 8988. 

Sources: For foreign holdings in the United. States, see footnote 28. The United States 
claims arising from World War I are taken from the United States Treasury's AnnWlL Report, 
1940. Other United States investments are estimated by correcting the Commen::e Depart
ment's figures for 1936 (the la.st year for which the figures are availa.ble by country) on the 
basis of the increase shown in C()mmeJ:ce Department's estimates fot our investments in aU 
countries in 1939 (United States Department of Commerce, Release of July 15, 1940). 
Figures for our inve!Oltrnents in Luxembourg are not available. 

by 4.3 billion dollars, indicating that this amount of the frozen funds 
would not be available for offsetting purposes. 

If a further distinction is drawn between government and private 
debts, and private assets are excluded from clearance against public 
debts, a further reduction must be· made in the amount of frozen foreign 

http:Hunga.ry
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funds which might be disposed of by dearance. The amount of reduc
tion on this score can be estimated only roughly, since available- sta
tistics do not distinguish between private and public funds. But there 
is reason to believe that, by-and-large, the frozen funds are about two
thirds private, and one-third government and central bank.3a If this 
estimate is correct, clearance would take care of only 1.S billion doHars. 

In addition, certain reductions must be made in the American claims 
which might appropriately be allowed. The clearing estimatJ:s given 
above have lumped all American claims together-war debts, private 
claims, dollar bonds. It is at least doubtful, however) whether the United 
States should or would insist that the old war debts be included in 
clearance. An obvious element of inequity would arise from the circum
stance that the majo·r debtors of World War I are, with the exception 
of France J the countries with small American holdings. Of the 8 billion 
dollars in war debts owed by the' countries with frozen American 
holdings, three-fourths are owed by three countries~ Germany (1.25 
billion doUars), Italy (2 billion dollars), and France (3.9 billion dol
lars). England, with an old war debt of 4.4 billion dollars, would escape 
the clearance altogether. Moreover, the- United States might decide as 
a maUer of policy that a portion at least of the public funds of The 
Netherlands, Belgium, Poland, Czechoslovakia, Greece and Yugoslavia 
should be turned over to Britain in accordance with understandings, 
already reached or to be reached by the end of the war, between Britain 
and the governments-in-exile of these countries. If for these- or other 
reasons it should be felt inappropriate to include the old war debts in 
the clearance, then the only American claims against the public funds 
of the frozen countries would be: 500 million dollars in dollar bonds.39 

A clearance of 347 million dollars is the greatest possible on this basis. 
In making these clearance calculations, private claims have been ex~ 

eluded on the grounds that responsibility for private obligations is not 
properly imputable to governments, except where there is a specific 
government guarantee. Certain circumstances might arise, however, 

38 The proportion differs considera.bly for different countries, according to the scattered 
information which ca.n be derived from evidence on gold holdings a.nd central bank hold
ings. In the case of some countrtes, the writer has been able to get no informatlQn at aIL 
However, since gold is mo~tly owned by governments and central banks, and securities 
by private owners, with banking funds split between the two, and since fairly accurate 
estimates of these types of holdings are ava[lable, the proportion here would ~em at 
least not unreasonable. Central bank funds were he(e arbitrarHy counted as public in 
nature) although there is considerable question whether for other purpose; cent(a[ banks 
are to be regarded as public. or private institutions. 

3g This figure includes loans guaranteed by foreign governments and obligations of munici
pal and provincial governments, as well as the direct debts of national governments. The 
inclusion of municipal and provindal obligations, which total 82 million dollars, is ad. 
mittedly arbitrary. See P. D. Dkkens, "Status of United States Investments in Foreign 
Dollar Bonds, End of 1940," For. Co~wm. Weekly, July 19, 1941, p. 3. 

http:bonds.39
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which would render government responsibility for private commit
ments more reasonable. This would be· the case if governments adopted 
(or continued) exchange controls which in effect appropriate the fo-reign 
assets of their private citizens. Under such circumstances, governments 
might be considered to· be assuming responsibility for the debts of their 
private citizens, even though the privately-owned assets which the gov
ernments appropriate do not belong to that group· of private citizens· 
against whom Americans have claims. The controlling governments 
would then be chargeable with preventing private debtors from making 
payments. If such circumstances should apply to aU the countries whose 
funds are now frozen in the United States, the possible clearance) coun
try by country, would be 1.2 billion dollars, appro-ximately the figu.re 
(l.S billions) obtained above by excluding fro·zen private· assets, but 
including the old war debts. Inclusion of both war debts and private 
daims of the United States does not materially increase clearance pos
sibilities since either one exhausts the major portion of the available 
funds in this country_ 

It is not possible to make a defensible estimate of assets of private 
foreign debtors in this country which might be available for satisfaction 
of their obligations to us. It seems unlikely that the amount represents 
any substantial portion of the frozen funds, however. For instance, for
eign exporters would typically own funds here, whereas foreign im
porters would owe debts. Only governments may be expected to be 
debtors and creditors of the United States at the same time. 

We may conclude, then, that (1) in the unlikely case Germany 
should succeed in dominating Europe, and we should counter with a 
seizure of the frozen assets of that entire area, making these assets 
available for the satisfaction of American claims of all types, the clear
ing process would operate at maximum efficiency. It would dispose of 
4.6 billion dollars of the frozen funds: (2) If, however, European coun
tries are restored to- their former national status at the end of the war, 
the maximum clearance (country by country) would be 3.2 billions; 
but this amount would probably be reduced to practicaUy nothing by 
weeding out both the American claims and the foreign funds thought to 
be inappropriately included in the clearing. 

In general the clearance of claims is unattractive, even apart from 
the limitations the figures indicate, because it arbitrarily singles out a 
limited area of the world for a forced settlement of claims, while neg
lecting such important areas as the British Empire and Latin America. 
Moreover, it is at best a procedure that would contribute greatly to the 
further economic segmentation of the world. As such, it would compli
cate, or even be utterly incompatible with, plans for the reconstruction 
of war-blighted countries. 
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The frozen funds in planned reconstruction. The- perplexing problem 
in the post-war handling of foreign funds concerns not so much their 
equitable liquidation as their effective re-utilization in the processes o.f 
international finance. For the reasons expressed above, there is at least 
a strong possibility that unqualified removal of the controls, or removal 
conditioned on a reciprocal clearance of claims, would result in the ex
tinction of all international balances-a process roughly amounting to 
the winding-up of the mechanism of international finance. Conse
quently, either of these alternatives would deal a severe blow to hopes 
that an adequate pattern of world finance might be constructed out of 
the remains of the inadequate pre-war system. The problem, then, is 
how to qualify the post-war release of funds so as to avoid these ob
jections. 

Basically the function of international finance, of which the foreign 
claims in every nation are an important aspect, is to provide inter
national economic development with what we may describe as flexibility 
in time and spa.ce. Time flexibility in a system of finance permits the 
development of any given area of the· world at a rate faster than the 
savings of that area would allow. Space flexibility gives facility for 
transfe.rring savings from one area to any other. During the present 
world war, pressing needs for the greatest possible expansion of arma
ments plus the strategic advisability of isolating enemies and unfriendly 
powers reduce flexibility to a very low degree. But, what is more· rele
vant to our purposes, even before the war the financial system had an 
intolerably low degree of flexibility, owing to. factors too· familiar to 
justify recital here. 

At this distance from the circumstances attending the return o.f peace, 
it is difficult to speak concretely of the precise rOle which the now 
frozen foreign funds may be suited to play in a program of remedying 
the inflexibility of world finance. It is obvious that controls which oper
ate as virtual embargoes on the movement of funds reduce flexibility. 
Similarly, the existence of a huge volume of defaulted international 
debts reduces it, as do· unstable currencies. But it would be a serious 
error to suppose that all exchange controls, other than limited govern· 
mental operations to smooth out currency fluctuations) must be inimical 
to flexibility. For, despite the abstruse and extensive political manipu
lation of exchange controls in the last decade, there seems to be little 
hope of preventing defaulted debts, capital embargoes, or currency in
stabilities without a very appreciable degree of government controI.+o 

.~ Probably few economists would care to defend the abuses of exchange controls, just 
as few wOllld care to defend the financial abuses which inaugurated the eta of exchange 
controls, Ems apparently fears that the discriminatory possibilities in exchange control 
practice cannot be avoided. (Op. tit., p. 217.) The danger cannot be glossed over. It 
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The vast movement of international funds to the· United States after 
1934 was unquestionably a manifestation of chronic disorder in. inter
national finance. Even so, the movement may prove to have been not 
entirely unhappy for the- eventual reconstruction of finance. By un
precedented pooling of financial reserves in a single center, the move
ment may prove to have facilitated opportunely the development of a 
nucleus for world banking. Moreover, the movement has given to the 
United States increased influence in the use of international funds in 
the reconstruction of finance along liberal lines.41 Thus, for example, 
the United States might advantageously release funds for expenditures 
on American goods on the co-ndition that the beneficiary countries agree 
to maintain minimum gold balances in New York, or subscribe to an 
agreed amount of capital stock in a bank specially created to facilitate 
short- and long-term capital movements among the member countries. 

Without a planned reconstruction, any attempt to release the frozen 
foreign funds will worsen the condition of international finance, proving 
at the same time to be very costly to the United States. But in a planned 
reconstruction, the problem of the· frozen funds largely disappears. For 
example, once a means of international banking is reconstituted, there 
would no longer be any reason to fear the effect of allowing the owne·rs 
of frozen funds substantial freedom within the agreed rules. There 
still might be a considerable movement to- convert dollars into goods l 
but this movement would proceed from the actual post-war need for 
goods, and not from the need to dispose of jnternational funds that have 
lost their significance outside of this country. Nor would it any longer 
be unlikely that a good portion of the funds would be. withdrawn in the 
form of gold (assuming, of course, that the new agreements retain gold 
as an international money). For gold could again have a useful func
tion in defining currency relations, securing legitimate· adjustments in 
balances of payments, and even as a familiar basis for the control of 
domestic currencies. 

It would be pointless to understate the difficulties which beset such 
a program. It involves the articulation of currencies weakened not only 
by unproductive foreign debts and depressed world agricultural prices, 
but even more by the strains of war itself, both by distortions in the 

seems scarcely realistic to entertain the possibility of government controls aimed at in
ternational monetary stabilization without also recognizing the same opportunities for 
discriminatory practice. Cf. Tasca's account of the development of British bilateralism. 
(Op. ,it., pp. 145-57.) At the same time, there is no reason why international control:; 
should not prove capable of avoiding both discrimination and instability. Ct. Virgil Satera's 
acc.ount of Argentine exchange control experience. (Exchange Control and the AygeH.tine 
Market [New York, 19-1-1], chap. XL) 

11 By "liberal lines" is meant a system of finance which avoids the arbitrary groupings 
of regions on political rather than economic bases. 

http:lines.41
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balance of payments and by inflationary methods ()f armaments finance. 

It further involves conceptions o·f international responsibility and co

operation which are quite at odds with the nationalistic developments 

of the past decade. It may provoke opposition among private bankers, 

who, though not in a position to provide the necessary institutions for 


. a flexible world finance, none the ,less feel that they must resi.st the ad

vent of government in their field. They contend that such a program 

would put finance at the mercy of politics, or more concretely and 

frankly, that it would deprive them of an established source of revenue. 


In conclusion, then, we may say that, in deciding what policy to 
follow with respect to the frozen foreign funds, when the return of peace 
removes the reasons for their freezing, the United States must recog
nize its relation to the whole problem of financial reconstruction. The 
release of the funds is vastly more complicated than was commonly sup
posed at the time of their freezing, At the same time) the size of frozen 
holdings in the United States provides a real opportunity to influence 
world finance in the direction of an inclusive and flexible system, and 
away from unrelated arrangements between pairs of nations or among 
sman groups of nations. Just as the war called a halt to the chronic dis
orders of pre~war finance! so the end of the war will provide an occasion, 
not soon to come again! for the long-overdue revisions in international 
finance. The unusual position of the· United States at the end of the war, 
both as the trustee of a very large portion of international funds and as 
the only large nation in a position to finance reconstruction) could pro
vide the means oJ taking advantage of that occasion in the interest of 
more flexible and stable world finance', 

New York 
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TRANSFER OF PROPERTY IN ENEMY OCCUPIED TERRITORY 

By JACOB ROBINSON 

I nstitute of Jewish Affairs 

A. NATURE OF TEE PROBLEM 

Internatiol1:l.llaw was no more prepared for the dynamics of the present 
war than wus the Maginot school of military strategy. Interl1:l.tional 
lawyers had given little serious thought, to the legal problems which total 
war would bring, Consequently, while international armngem<Jl1LS were 

. concluded on speeial questions (e,g, on aerial warfare), the main body of the 
1907 Hague Convention, including the section dealing with military occupa
tion, remained unchanged. Military occupation was still conceived of l>S a 
temporary phenomenon with limited objeetives. But totalitarian warfare 
as waged by the Axis powers has had unlimited objectives, aimed at nothing 
less th!>n the complete political and economic subjugation of the occupied 
territory. In practice the enemy has recognized no restraints of either law or 
custom save the threat of immediate retaliation. Far from "respeding, 
unless absolutely prevented, the laws in force in the country," as the Hague 
regulations require, the Axis has systematically destroyed the political lind 
legal order in the occupied territories. It has substituted quislings in the 
place of duly constituted local authorities, and has employed them for, 
economic as well as political ends. , 

1 

An inkling of the changes wrought in the entire property structure of oc· 
cupied territories may be found in the report issued by the United State:! 
Board of Economic Warfare on April 27, 1943, which disclosed that by the 
end of 1941 the German plunder of Europe had already amounted to 
$36,000,000,000. This figure covers only direct acts of confiscation. Fu; 

I 
thermore, according to a recent report by theBritiah Ministry of Econ~m'c 
Warfare, up to August 31,1944, Germany extorted from' France, BelgIum, 
Netherlands Denmark Norway, Bohemia-Moravi:J., and Serbia at least 2U 
billion dolla;s in the f;rm of "occupation costs" and" unpaid for goods." I 
Beyond such acts, the Axis has undermined the whole notion of eontractu31 
free will with regard to private business dealings under enemy occupatlOlL 
For behind the appe!lrance of free will there stood, and still stand, the 0c

cupants alld quisling offici!lls who reCognize no im;olate donmin of priyftte 
property, and who dictate the terms of private commercial tnlml\et'l~IlS, 

In the light of these new betors, a reexamination of the wholA subject Ii 
., ti\'c forproperty transactions un(Ier enemy occnpatl()n seems Impera '" 

pmctical reasons this analysis mllst confine itself to transactions in tewtone:! 
under German occupation, For one thing, there is little reliable data evil" 

1 New York Time", October 11, 1944. 
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the acts of the other Axis powers, For another, it is German occupa
which has most seriously disturbed the commercial ,md financial strue
of Europe and the world. 

',';<Jl!,lllhlllll! some of the new problems arising out of totalitarian methods 
and the wholesale re-shuffling of public and' plimte property 

Axis occupation, a number of go"ernments-in-exile have tried since 
safeguard legitimate interests by decrecs aimed against certain acts 

during occupation. The fil'3t attempt toward the formulation of 
I policy with regard to property transfers came in the Inter-Allied 
of January 5, 11)43, regarding property transfers and dealings in 

under enemy occupation or control. 

B. THE HAQUE CONVENTION 

all the governments concerned with the present problem are 
of the Hague Convention.2 Neither Germany nor the other 
have thus rar formally denounced the Convention or repudiated 
international law. Consequently the 190i Hague Convention I 
recognized basis for international order in wartime property 

42-56 of the Hague regulations deal with both private and stattl 
According to Article 50, "the property of communes, that of 
dedicated to religious wor,ship, charit,y, edncat,ion, art and 

even when belonging to the state, shall be treated as private prop
Article 46 bys down the general principle that priv:1le property 
respected by the occupant, Provisions of two types amplify this 
octrine. On the one hand, there is an absolute prohibition on con
(Article 46, paragraph 2), on pillage (Article 47), and on general 
against the local population (Article 50). On the other hand, the 

, exactions are conditionally permi~ted: (a) taxes to 00\'01' the ex-
of administ,ration (Article 48); (b) contributions for m:lit:1ry necessi
the administration of the territory under the written order of the 

U!<ler··m-clljel and a~ainst receipt to the payer (Articles ,19 'em:! 51); 
to the Hague Convention, sp,e: L', Oppenheim, lnlernati"'lai Law, ed, by 

London, 1940 (6th ed.), Vol. II, p, 739; G, G, Wilson, International Lew, 
1935 (9tb ad.), App, 3, p, xxxvii. Ynga.!:",;" Ileithe~ signe,lllor ratified the Con

1907, but she and Italy did sign and ratify that of 18\19 (proceedinqs oj the H0(fl16 
'ImJ........, 18,99, p. 268) which remains in forcr., according to Article IV of the 1907 

Feileb'enf"ld, The In!enudi'Jnnl ECOTl(Wlic Law oj Bdligerent OccIlp9tion, \Vashing~ 
8 comprehensive summary of the prohlem ftS it stood, t the beginning of the 

War. Cr. also Ernst Fraenkel, Mililani Occupation lInri I',e Rille oj Luw, 
1944. 

could be defined 118 "private property hy'destill:Jl.ion" """,Iogolls to the" immovable 
by destination" of the Fnmch Corle Civil (Articles 517, 52-1), On this subject see 

Franklin, "Municipal Property under Belligerent Occupation," this JOURSAL, 
p.383. 
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and (c) requisitions in proportion to the resources of the country and not in 
excess of the needs of the occupying army, against cash payment or receipt 
(Article 52). Certain types of strategic appliances, even if privately Owned, 
may be seized under certain conditions. In every case the legal rights G/ 
the occupant with regard to private property are narrowly defined and COD). 

pensation is always required. . 
With regard to public property, the rights of the occupant include adminis

tration, but here too the legal limitations are quite explicit. The occupant 
is only the administrator (Article 55). He may take possession of movable 
property which is "strictly the property of the state" (Article 53, paragrapb 
1), but the seizure of appliances and war material is permitted only QTJ condi. 
tion of ultimate restoration and compensation (Article 53, p'aragruph 2). 

The occupation of large areas of Soviet territory has raised a novel prob
lem not foreseen under the Hague Convention. Although the Soviet UniOIl, 
which repudiated all treaties concluded by the Czarist regime, haa nol 
formally adhered to the Hague Convention, it is generally accepted that il 
considers itself bound by its provisions. Moreover, in his famous note on 
German atrocities of April Zl, 1942, Molotov declared that'the "SO\1ei 
Government . . . continues as hitherto to observe the obligations under
taken by the Soviet Union with regard to the regimt', for war prisonen 
according to the Hague Convention of 1907."'· In the Soviet Union then! 
is no private property in the traditional sense. Instead there is "sociJ.I. 
ized,'" "cooperative," 8 and "personal" property.' The private proper\} 
clauses of the Hague Convention would cover the Soviet category of personal 
property, but the heavy concentration of national wealth in state or social' 
ized enterprises perhaps subjected to enemy administration much thai. 
would otherwise have been protected by the" private property" clause. 
This raises a problem analogous to the conflict of qualifications in inwrntr 
tional privatel:l\\'. 9 While such SOviet agricultural units as the ko!khonnd 
the machine tractor stations could, by analogy, have been protected by 
Article 53, pamgraph 2, which requires restoration and indemnity, the busi
ness and industrial enterprises of the Soviet Union would be protected aioDt 
with other state pr~perties. It should be noted that the same problem 
arises with regard to other European states which own considerable busine!l 
property. Thus the shift from private to public ownership pre:;ents anot.bel 
of the problems which will haruss those who continue to think \\ithin the 
Hague framework. 

" I,..,tiYl1, April 28, 1942. . ' 
• Article V of the 'Constitution of the U,S,KIl" literoily reproduced in the Colliltl\UUalll 

of the Union llepublics, CL Article ,12 of the Civil Code of the lLS,F.S,R, 
G Sucif is the so-called property of tl:(; (c(Jllectivc farm). . ' "I.l 
7 Articles IX and X of the Constitution LS,S,R" reproduced In tM Cons~\UtlOPl r/. 

the Union nepublics, There arc variuus types of "J>C;-sonnl" property (Articles 54, 11 B. 

Civil Code) including" arellB neighboring the house of the farmer," 


'E. A, Bartin, Droit International Pri"e, Puris, 1938, 
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FORMS OF PROPERTY TRANSFER UNDER GERMAN OCCUPATION 

be goill~ far afield to describe Germany's methods. of C()nque~t o~ 
insurance, industry, and trade of the occupIed countl'l.es. 

purposes it is sufficient to define, in legal terms only, the devlces 
Germany has become master of a great part of Europe's wel1lth. 

occupants have not me~ely committed all the acts expressly 
by the 1907 Convention, but they have devised new :1.nd m?re 

encroachments on 'property rights, which have had far-reachmg 
They mey be presented in schematized outline as follows: 

to !he occupied countries as a whole: 

Contributions far i~ excess of the amonnt nect'8~ary to defray the ex
. of occupation, contrary to Article 49. These contri.butions, ~vhich 

, cali" occupation costs," are in reality wholly dIsproportIOnate 
actual cost of occupation. Thus in France, for eXI1.mple, oi the 72.3 
francs paid by the French as "occupation costs" up to Dec.ember 31, 
, less than 41.4 billions remained anused at that date, depOSIted to tl,e 

of the Reichskreditkasse in the Bank of France. By the "nd of 1941 
., , credit balance rose to 62 billion francs, 

Requisitions without compensation and bt'yond 'the pur\·iew of Article 
, for the needs of the army of occupation and wholly out of propor

resources of the occupied country. 

seizure of private property: 

;Ccmfisea,tion without compensation of the property of special cn,te. 
such as (1) those who left the country, (2) t,hose belongtng 

, family, (3) those who were regarded as promoting the Allied 
Jews, and (5) citizens of annexed territories.'· 

beblnd German penetration of European industry is to e,tablish link. too 
be broken even in th" event of militn.ry failure. The methods arc threefold: (n) 

malpl:nal.ioll of foreign and German industry through financial .rra.ngcme~ts _,ml the 
oIlepla"qw";'ti.on; (b) the reorganization of continental jn,lustry by dlTect~,:g tne !low 

dismantling pla.nts that may compete ill the future and cer.trallzlng others 
easier; (c) modification of production pro"e"",,. by "persuading" controlled 

uaeersatz materi.al.s, thus making them dependent on Gurmany for raw matennts 
direction: (The Statist. London, Vol. 13S, No, 3314, PI'. 151)..151; sec tll~o: 

:ra.l'I=lretr.otic", of German Capit.1l.! Into Europe," Inter·Allied Bulletin :<0, .j: I~ter-Alhcd 
Committee, London, 1942), and OCCllpiea Europe: German Explot/""on /lna It. 

C""~IeII()08, London, 1944. . 
Germa.n teehnique of occupation, see: Raphael [,emkin, Axi. R,,/e in OCCI(pied 

WlUIblnIltoIO. Ca.rnegie Endowment. 1944, 
houses and possessions of 1,500,000 Poles who werc forcibly deported from the 

during the first year of German occupation were turn~d over to ?crmans, 
-._,H,,_ coming from various regions of the Soviet sphere of mflucnee; In Alsace 

of enemies of GermllIlY was confisca.ted; in Serbia, of Jews, and 
of Jew •. 

http:Capit.1l
http:oIlepla"qw";'ti.on
http:militn.ry
http:countl'l.es
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b. Seizure of foreign holdings in Hie banks anel pri\'ate sn.fety ,leposit 
va\llts. 

c. So-cn.lled "aryanization" of property: ehe transfer of propert'y d0fined 
as Jewish to German corporations and individuals, and in some cases, to the 
local" Aryan" population. This practice clearly violates Article 43 of the 
Hague Convention bec'tuse it conflicts with the constitutional safeguards or 
equality of all citizens irrespecth'c of race or creed. These guarantees (l.re 
present in the constitutions of all the occupied countries.1t 

d. Trusteeship: certain enterprises, both individual and corporote, am 
assigned to so-called trustet's of vn.rious Germ::m concerns instead of being 
confiscated outright. This prn.ctice was particularly widespread in Alsace
Lorraine where the entire iron· and steel industry was turned over to the 
Hermann Goering lVerke and other German concerns as of"}.larch 1, 194L 

e. Coercion against owners to sell their domestic and foreign holdings and 
the auctioning of private art collections and securities in a quasi-legal 
manner. 

III-Indirect confiscation: 
a. The creation cf an arbitrary rate of exchange" in favor of the mark 

over the currency of the occupied country, thereby enabling German pur-. 
chasers to obtain goods far below their actual cost. 

b. With regard to foreign trade, a manipulated clearing system under 
which Germany sends neither commodities nor exchange to the occupied 
countries in return for their "exports" to Germany. Consequently Ger
many's indebtedness to these countries has already reached astronomical 
figures. II . 

c. With regard to the Netherlands, the establishment of a customs union 
which facilitates the purchase of Dutch securities and enterprises with Ger
man marks. 

II The avis ojJ<Ci£1 of the Belgian government-in-exile to the law mentioned below aud ~f the 
Luxembourg decree cited below define these acts as constituting an atinek agninst the;oy. 
ereignty of the Belgian stnt" and Luxembourg, and especially IIgainst the constitutions! 
principle of equality of nil Belgians and Luxembourgers. without distinction of creed, ",,,,
aDd L'Lnguagc. . 

.. The rate of exchange of th'c Frenell fmnc 1\'''' set at 20 fr. to the mark after the collapse 
of France, while thc rllte existing previoWlly \I.... only 17.6. The real ,,,te, if the purch."l~ 
power of the two countries wnrc to be compnrcd, would have been rio more than 10 fmlles. 
the mark. In other countric!:5 

1 
imposed rates ...vere raised or lowered in accordance w~th 

German requil'emonts. For the c~cha.ngc rateS,. see: Lemkin, p. 52. 
"The credit hulance of Belgium at the end of Aug'lst 1944 waS $1,440,000,000; of France. 

$2,300,000,000. B"lore tho occupation, Denmark owet! Germany 7.6 million Kr~/ler~l: 
1944. o"rmftny ow,,,1 Donmllrk 3~ million doll,"s (Pre€ lV"rlil. Vol. III, No.1, p. 10;. , 

l'o,k Time." October 11. 1944). . 
During 1!H1, the NctherlandiBank's holtlings of bills paynble in Germany, rcsultlng r",~ 

the accumulation of large amounts of German marks, incre:~l from 15.,1 million guHdeN;.o 
929,9 million guildc," (Knickerbocker Weeki!!, 1!H2. No. S), 
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will be extremely difficult after the war to track dmm all these illegal 
transactions. In many cases assets seized by Germany and trans

to neutral countries will haYe been sold to investors :,bmad. Tn the 
war, assets looted by Germany ::md sold to persons in neutral countries 
later purchased by investors in allied countries. Given the far more 

'~~intriical;e systt'm of plunder now employed by the Reich, the complexities 
"""'JU~.~v,ovin such transfers have increased many t.imes in comparison to World 

Hague Convention covers explicitly only part of the ground, specif
improper levies and requisitions ag,tinst occupied countries 

and certain direct confiscatory measures !1gainst private property. 
of indirect and camoufiaged acts of confiscaeion must be im

from the general protection afforded to private property. The dif
is that the ma?'" of indiro;~t. !lNI masked spoliation will be exceedingly 

to follow. 

. ALLIED DECREES AGAINST PROPERTY TRANSFERS eNDER E:-IE~IY 
OCCUPATION" 

the uneasy lull between t!J.e suhjugation of Poland and the assault 
and Norway (October j 939-Aprii1940), a number of threatened 

enacted laws prohibiting '.)usiness organizations from disposing of 
abroad in the event of enemy oceupation. On February 2, 1940, the 

government enacted a decree relnting to the wartime administration 
lIfic:ommercil~l enterprises. rhis IB,w wa.s hter amended and extended by 

C,;;~UUj J:llelltiLaD government-in-exile through dp-crees on ./ une 8, 1940 and October 
Under these decrees the powers of all officers and directors of 

companies residing in Belgium were suspended with respect to the 
and property of such companies located outside of Belgium. All 
and instructions emanating from such persons were to be null and 

abroad, At the same time the rights of directors or managers of Bel
companies residing outside of occ1Jpied or controlled territory were ex

tQ permit them to exe!'cise their normal functions eVfm in t!J.e "bsenee 
~ftquorum required by the by-laws, 
Measures of almost identical nature were enacted hy the Luxembourg 

on the eve of occupation and since thtl.t time (Decree of Feb
28, 1940, amended on Febnw.ry 5, 1941).'a An analogous step was 
present puper is concerned with developments belore liberntion. It should, how

thatr to the best of OUf, knowlodKU, no ne'''' dcvclopmcr..t of any importnnce 
have 50. far been enacted by the governments in lihcrnte(~ cQunt,ries, except in 

BeIge, Fchruary 7, 19~O; .Tuno 8, I().IO; 1'.'ovombor 22,19·10. English trunsla
Clearing {fouse, IVnr Lwc Sen-!c.;, f'f;rdrrn SttppLem('1tf, X(.'\\" York. 

text in the J[bnonal dll Gr(ln,f~Ducl;~ de LJt.rllmbOllr(}. ;\Iarch 2, 19-10, English 
the Federal Reserve Bank of ~ow York Circular No. 2211 of /lillY 12, l!Hl; 
February 15, 1!H 1. . 

http:Febnw.ry
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taken by the government of the Netherlands shortly befure invasion (April 
26, 1940) 17 to facilitate the tmIl3fer of the leg"'.l.l domicile of business concerns 
to Dutch possessions not occupied by the enemy. A decree issued imme
diately after occupation, on May 24, 1940,i8 vested the Royal Netherlands 
Government with the property rights of persons, business associa tions, and 
public bodies, "for the conservation of the rights of former owners." In re

. sponse to confiscatory measures of the German forees of occupation, the 
Polish government-in-exile enacted a decree on February 26, 1940 regarding 
Polish propertyabro<ld.19 

Thus far seven Allied governments have promulgated laws regnrding trans
fer of property under enemy occupation: the Polish decree of December 2, 
1939;.· the Netherlands decree of June 7, 1940 aimed at saf~guarding the 
kingdom's interests in wartime;'1 the Belgian decrees of January 10, 1941 11 

relating to property transactioI13 effected by the enemy; the Luxembourg 
decree of April 22, 19'1l; '" the Yugoslav decree of May 28, 1942 regarding all 
property transfers since the date of German invasion; " the Greek decree of 

" Nether/and., Stale Law Record No. 200; EngUsh traWllation by the N.therland. Chamber 
of Commerce. New York. 

"Netherlann.. Stnte Law Record. May 24, 1940. as amended March 6, 1942, and May 7, 
1942; English version in the Federal Reserve Bank of New York Cir(!U/ar No. 2091, July:l, 
1940 and Circular No. 2633 of June 4, 1943. . 

"Polish i<;xt in Driennik U.taw RzecZlJpospolitej Pol.1<iej, 1940. Nr. 4, Poz. 10. In tru. 
connection the legislation of the Protectorate is of interest, and i. cited below; 

July 15, 191,1: Ordinnnce of the Ministerial Council for the Defense of the Reich rega.rdi", 
the reg;stmtion of foreign property and German property .. broad (V erordnungsbialt. Rlj,/o. . 
sprotek/or 1941, S. 424 - Reic}u,gesetzblall I, S. 4311). 

A ug!U!t 15, 1941: Ordinance of the Trustee for the Four Yeo.r Plan for the Liquidation of 
the Claims and Debts of Polish Property (Verordnungsblalt, Reichspro/ekior 1941, S. 500-518 

Reichsgestltblatt I, S. 516). 
November 19, 1941: OrdinlUlce of the Reich Protector of Bohemia-Moravia for the .x_ 

tion of the Debt Liquidation Ordinance of AUgu>!t 15,1941 (Verordnungsblalt, Rdchsproll" 
1941, S. 649). . 

" D.,·ennik Us/aw Rzcczypospo/i.tej Po/skiej, No. 102,'poz. 1006. 
"Original text in the Netllerland, State Law Record No . ..1.6, 1940, English version illl!ued 

by the Netherlands Shipping and Trading Committee, N. Y. After the occupation 01 
Netherlands East Indies by the Japanese, a specinl Royal Decree W/lB enacted on M"",b ~ 
1942 to sllfeguard the property in thiB colony (EngliBh translation as in iootnote 17). 

"},fonit."r Beige 1941, No.6. February 25, 'pp. 44-49, On the same dal" a second Bel
gian deeree w ... , promulgated to determine the effect of measures taken by the occupant and 
the provisions taken by the Government, .both decrees n.ccompani~od by an avi" vjnci.! (tbe 
same, p. 44). It may be interesting to note that these two decrees are practically a literal 
reproduction of decrees of the Belgian Government-in-exile (Bordeaux) during WoriJ ViII 
I, decrees of "lay 31, 11117 (Monite"r, May 26-31, 1917) Ilhd of AprilS, 1917 (the samc, April 
5--8). . . 

"Thc Luxembourg decrees nrc a rep,oduction. "'1th minor change., of the corresponJII\I 
Belgian decrees (See: Memorial d" Gr(Jw/-DucM ,Ie LuxemlY>urg, April 2, 1941, )<0. j]. 

English version in the Federal Reserve flank of l{<)w York Circular No. 2268, August 2l 
1941). 


.. Slm<bne NaviM, No.7. 1942. 
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22, 1941; 2~ the Norwegian decree of December 18,' 1942.'· In 
the Czechoslovak Government on December 19, 1941 made public 

concerning transfers and dispositions of property,H and the 
rovisional Government on November 12, 1943 issued Il. decree em
the warning of January 5, 1943.u 

governments enacted suppleme~tary provisions. For example, 
govemment on January 2(\, 1940, a.nd on February 3, i940, issued 

decrees concerning 1\ moratorium on public and pri I'ate debts.'. en 
1941, the Norwegian Government-in-exile served notice that it 

nil measures of confiscation of privute pro;Jerty as well ns trans
deriving from these acts, as illegal. On July 29, 1941, it provided 
reopening and redsioll of judicial and administmtive decisions pro

. .,III1llJ;I>I.<:U under German occupation.so Later decret.,'S (Ontobcr 3, 1941 and 
9, 1942) 31 suspendeJ the statute of limitations for legal procccdingR 

established the machinery for invalidating property tran~fer~. 
.. present purposes the constitutionality of the decrees cnacted by tht" 

is assumed, subject to subsequent developments." 
practical effect was very slight. They did not serve as a deterrent 

the occupant, nor did they restrain "collaborationist" el(:ments in the 
population from engaging in prohibited property deals under enemy 

Nevertheless, these decrees may loom large when the enemy is 
and legitimate authority is rees~ablisht'd. For this reason a com
analysis of such legislation projected against the background of the 

Q}nvention is imperative. The main features are as follows: 

Article I of ;he Polish decree proclaims that all legal acts and regula
the occupant which go beyond the limits of the Hague Convention 
and void. This provision is of importance for the illegality of those 

Ojficial Gazelle, No. 172, October 28, 1941: 

Lomdend, December 31, 1942. p. 182. 


lIt"""',I94I,j';o.11. 
JolU'Ml, November 18, 1943, ;>p. 277-278, amended by the Ordin~ncc of No
1944 (Official Jo •.,.,I11/, November 15, 1044, p. 1310). 

Gazette, 1940, Nos. 2 and 3. . 

Ordinance on the Reopening and Revision of Legislative IlJld Administrative 


and Administrative Decrees in Norway Under German Occupatio". Norsk 

No. 2, 1941, p. 119. 

!>p. 120-121, 179-;180. 


in this JOCRNAL, Vol. 36 (l!H2), p. 578; Alfred Drucker, "1'h" r,egis
Allied Powers in the Cnited Kingdom," Czoche.lovnk Yearbonk 'if (n/C1"1!!!/ional 

45-59, 172-17S. 100-195.218-221; Dr. Manfred Lachs, "Polisil Legislation 

.~""di!lrco"'l>~p~~Pl'.",57-OO; Dr. Egon SchwcU, "Legislation in Exile: Czeel,oslovakia.," in 
'. Leg;..latir,n and (nlaru.lio,,,,l [,flW. 1912, pp. 120-124; "Legislation in 

," Bame, 125--130; Mortin Domke, Trading with Ihe Em'my in World War fl, 
Chap. 21: "Administration of National Asset. Abroltd bv Governments
Lowrie and M. Meyer. "Governments-in-Exile and th; Effect of their 

Decrees," in Unirersity of Cllicayo raw Review, VnL XI (1943). p. 26 . 

http:lIt"""',I94I,j';o.11
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'acts according to domestic law which is not ipso jure affected by the interna. 
tional illegality of an act of the belligerent. 

(2) All the decrees which were published after occupation are retroactive, 
The Polish decree opemtes with regard to the l!)gal acts of the occupant per. 
formed at any time (Article IX). The Belgian, Luxembourg, Norwegiilll. 
and Yugoslav decrees apply to transactions since the first day of inVasion, 
The same may be inferred from the language of the DutCh law. 

(3) The decrees do not always differentiate between state and prh-ale 
property. 'The Belgian nnd Luxembourg edicts, which annul the "disPQ'-li 
and pledging" of state properties beyond the limits of normal administra. 
tion, follow the Hague Convention's distinction bet,,'een the two types oi 
property. The Yugoslav decree, which assimibtes tO'state property lU 
property of regional administrative units and public bodies controlled by 1he 
state, voids nil acts of disposal and all transfers without the qualifications of 
the Belgain and Luxembourg decrees, Furthermore the Yugoslav decr~ 
annuls nil transfers and disposals of such property nfter April 6, 1941, re
gnr(lless of whether the occupants had a hand in the transaction. The 
second paragraph of Article I, voiding seizures of property by authoriiie; 
illegally constituted on Yugoslav territory, is meant to remove the cloak of 
legality from the acts of the puppet Serb and Croat gov~rnmellts. Th! 
wording of Article 1, however, makes necessary a saving clause in Artic~ 
VI which exempts the actions on Yugoslav territory by General Drnja 
~,Iihailovich from the blanket prohibition. 

With regard to public property, the Norwegian decree invalidlltes aI 
'transactions under enemy occupation except those speeifically autboriitd 
by the governm~nt-in-exile. 

As to private property, the Belgian and Luxembourg decrees differ from 
the Yugoslav in that they declare null and void all the measures of the OCCIl

pants affecting private property while the Yugoslav edict only establisheu 
presumption that transfers of property since occupation "re unlawful. TIlt 
Greek decree differentiates between transfers in favor of the enemy, hi! 
subjects, or persons acting under his orders on the one hand, and aU otb!f 
persons on the other. 

The Polish decree docs not distinguish between public and private pr~ 
erty. It voids all transfers or restrictions of property rights where tht 
beneficiary is a foreign government, foreign citizen, or foreign corpor3ti()ll. 
This would seem to imply that such '(,mnsactions are valid when in [,\\'or.;/ 
Polish corporations or Polish citizens, , 

The Netherbnds law, on the other hand, hys down no critcl'i" for tht 
validity of wartime property transfero. Insteall all such acts musliJe 5CJ1l~ 
nizcd hy a commission created (or that purpose. Acts may be vulidlli'" 
only ,,'Hh the approYl11 of t.il() commission. The law rlrA:S not Hpcci[r h~' 
apill'f),,:tl mil)' he secured by persons residing imide oecupied Holland, 1'b! 

TRANSFER OF PROPERTY IN ENEMY OCCUPIED TERRITORY 

is, however, that in the ,~bsence o( such approv"l all acts mentioned 
VI of the decree are inmlid ex I!1l1!C. 

provision is contained in a Norwegiall docree of October 3,1941, 
the acquisition of rights in Norwegian companies. These m-e re
Norwegian citizens who posSessed such rights before April ?, HHO,' 

of the German in"asion of Norway, provided that permiSSIOn was 
by the king or persons authorized by him, Here ag~i~ i10 seems 
that no such permission cttn be securcd by person: hVI?g under 

and that all Stich tran:5fers arc Illcgal and Inv"hd. 
Belginn: -Luxembourg, "ud Yugoslav decrees do not speciiy 

,hey refer to property within the country or abroad," .whereas the 
contains provisions for both cases "nd the NorwegIan decree of 

1942, explicitly refers to tmnsactions' concluded in Norway 
held by the enemy or his allicti, or occupied or controUe~ by 

The Polish decree contains an unconditional ball on all regulatIOns 
occupants affecting the property abroad of Polish citizens ~nd of 

. legal persons (Article IV), The obvio.us di.f6.culty .is that thiS pro-
which is more properly within the domam of mternatIOnal mther than 

law, is valid only in so far as the courts of the country where such 
situated choose to recognize it. 

measures for the sequestmtion, 2.<lministration, and change in the 
administrative personnel of tne property Dr interests of privnte 
olish corporations are proclaimed null and void by Article III, 

. tary" acts of utilization, administration, a~d cha~ge of person
'effected at the request and in the iuterest of PolIsh Citizens, are not 

8e but are subiect to examination after the war. The same holds 
of temporary administration (Article VI) in ,accordance with actu~1 

The procedural details for the recogmtlOn of such acts rem!llu 
out at some later date. The Belgian, Luxembourg, and 

decrees do not provide this procedure for cases not .a~Ected by t;he 
nullity. The Belgian and Luxembourg edicts e)(p~ICltly reeo~mze 

administration whereas the YugOSlav decree IS entirely Silent 
subject. 

·1)e Belgian, Luxembourg, Dutch, Norwegian, and Yllgoslav dec~ees 
movable and immovable property irrespeCtive of the owner's natlOn

. 'litiar status, whether individual or corporate. The Polish n.nd Greek de
~ are somewhat different. As to individual owners, the questIOn of 11a
~ty S%ms to be irrelevant from the viewpoint of the .P.jlish decree, [tlien 
lIIIIf'itatelel!8 persons as well as Politih citizens being protect,.~d, except in 

property abroad and the ""fegmmls ngl1inst los~cs in consequence 
of the VRllditv of acts of the occupant in foreign conntries, soo: I.«mdon 

elm/erena!, 1943. Lomion,IM4, pp. 1,75. 

http:obvio.us
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of legal acts (Article VII). ·With· ~e~ard to corporations, howe\'e:, onJy 
those of Polish law are covered. Ihls may be because under Polish law 
foreign corporations must be registered in Poland in order to do businl!il 
there. As worded, this provision may have impvrtant conse~uences. The 
Gre~k decree differentiates. between Greek subjects and subjects of Allied 
nations and all other residents or owners. 

(S) "Vhile the invalidity of titles acquired througl~ illegal act~ see~s sen

evident Article V of the Polish decree expressly restates tins pnnc!ple, 

probabiy to exclude bona fides. The same article also ~ullifies p~\'ate COil


tracts referring to all titles and property covered by Arqcles {-I\' as weU ill 

any property advantages acquired as a resul" of the illegal regulations of tilt 

occupant. 	 . 

(9) Private contracts where at least one of. the pa~ties is a Polish citiZell, 
are presumed null and void if effected under direct or lIldlrect pressure of tilt 
occupant. This would cover the "voluntary" transfer of the property Ii 
Polish citizens to Germans (Germanization), or to German and Polish ell!
zens in the process of so-called aryanization. lJnd'3r the Polish decrees P"' 
vate transfers may only be recognized if registered with the Polish ll.,utt:o", . 
ties. Provision is made whereby persons whose interests are prelu~ced 
(here agt1in only Polish nationals) may register their objectiol1s and instttulll 
proceedings to nullify such transactions (Article VII). . ' 

(10) While the Belgian and Luxembourg decr~s (and, except fo: Art!cle 
VII, the Polish as well) start, as mentioned, wlth the presumptIOn thai 
transactions based on enemy acts are illegal, the Yugoslav decree pla~esyll 
burden of proving that the contract was not freely made u~on t~e p~eludit:el 

. party. 	 The Norwegian legislation opens the way for the InvahdatIon of aI 
private contracts resulting from, or influenced by, illegal pre~su:e and ab
normal conditions created by the German occupants or the QUlshng regllDL 
It is interesting to note that both the N orwegiao decrees are bnsed aU 
Norwegian law of 1915 concerning defects of contractual free will..n. 
Greek decree provides for court decision in cases of forced transfers of plllP' 
erty belonging to subjects of allied nations, even if made in paymen\~ . 
debts if there is a suspicion that the transfer was made to the enemy, 
sub]' e~ts' or "&orsons acting under his orders. . 

, pw 	 h -~I 
(ll) \\'hercas the P0lish decree le',,'.es open the problem of t .e,:osse~-t 

offset against the legal owner, the 13elgmn and Luxembourg declee. exp UII 
discharge the latter of the duty to refund the price. The possessor !1l , 

seek recourse, if any, against the person from whom he obtained the prope:~ 
It should be noted, however, that the Belgian a.nd Luxembourg dec:: ,"II 
not rule on the mlidity of contracts executed Without any partlclpa 
the part of the occupant. 	 -. ~ 

The abovc-me~tioned ~or_wegian decree al~o :x~~cssIY pr~vl~;~ 
persons who obtam nghts m ]\;orwegum compames m \lOlatiOn or p ec<P 
1, cannot daim reimbursement for the amount paid. The decree of D 
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1942, goes even fUI'ther, ruling that the owner of confiscated property 
reinstatement in possession of his estate or rights without COfil 

irrespective of the possessor's good faith. The same decree also 
mortgages, leases, and other encumbrances upon the owner's 

by the possessor shall impose no legal obligations upon the real 
The problem of good faith is ~pccifically stressed in the Greek de-

The Norwegian clecr!'e, as seen above, excludes bona fides expliciUy in 
eases. The Belgian aud Luxembourg decrees seem to follow the 

Pena.l sanctions are imposed by the vu.rious decrees for rendering 
to the enemy in acts against national property. Under the 

•.. ".,.,..,.-_deeree the penalty may reach up to ten years imprisonment; in other 
I'UIllI:IUllleLIL ranges from three mouths to five years. Fines 'are also 

and under the Polish law the entire property of COfi\'lcted Polish 
be forfeited. linderthe Belgian law those convicted may also 

"e'~ll'tl~in political and civil rights. Under the provision of the Norwegian 
the person who illegally uses property which has been the object 

is required to compensate tae lawful owncr for aU his losses. 
Belgian and Luxembourg law~ provide that even when such offenses 

"!"''''''.''''.... by persons abroad, they are to be trier! by Luxembonrg or 
This unusual provision, unless confirmed by international 

raises a very troublesome problem of iurisdicti·:m. 
the Belgian and Luxembourg decrp,cs fix penal re~ponsibility. 
committed after promulgation of the said laws, there is no such 

either the Polish or the Norwegian decree. The Yugoslav edict, 
hand, provides that penal responsibility is to be established by a 
Under the Polish decree of 1939 only Polish citizens :lre subject 

prosecution, whereas the other d'lcrees do not contain this limi
nC.Wf~ver. a Polish decree of October 17, 1942," provides that" All 

aoDilIllJlttEd in violatiun of international law and harmful to the Polish 
Polish institutions, firms, or citizens, will be punished by imprigon

,This decree applies to all persons committing such acts irrespective 

Polish law contains no statute of limitations presumably on the 
general rules of prescriptiull "ill apply; but the Belgiall and 
decrees provide .that no claim may he asserted more than three 

conclusion of peace. The Norwegian decree of December IS: 
.1IlIIl&""'ft>A:.	__ the shortest statute of limitatiuns; six monihs from the date 

armistice. Under the ¥ugoslav law, the prescriptive period re
established under a future decree. 
pro~sion in the Polish decrec aimed against the large scale settle
ReIch of G~rman colonist~ on Polish territory, declares null and 

Ai_, Special Supplement to United Nationa Revi.ew. No.1 (January 
Cf. alao the amendment of flec.mber 17, 1942 of the Belgian Penal Code. 
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void "the settlement of foreign citizens on real estate under any legal title." .. 
The wording of this clause is such as to cause considerable confusion, for itia 
difficult to· see how the fact of settlement can be declared null and void. 

(15) It is also difficult to grasp the purpose of the second paragraph of 
Article lIof the Polish. decree annulling Rcts which" result from the appliea. 
tion of a policy of national extermination." The first, paragraph of the same 
article may seem to cover the same acts whatever their motivation, unlfl1ll 
the reference is here to Polish nationals. 

E. THE INTER-ALLIED WARNING 

A new element was introduced into the situation by the 'United NatiOIl! 
warning issued January 5, 1943, regarding property transfers in enemy 
occupied or controlled territories. The signatories represent all the cQuntrie! 
occupied in whole or in part by the Axis with the exception of Denmark and 
the Philippine Islands, as well as the United States, the United Kingdom, 
and the British Dominions. The Baltic States do not appear in this State
ment. 'None of the Latin American countries is a party. On April 1" 19t3, 
however, Viscount Simon declared that inasmuch as the Nazis weretmnsfer· 
ring part of their loot to Latin America, th.e United Nations were concerned 
that these countries should be cognizant of the Inter-Allied policy. He 
added that the United Nations which were not original parties to the wam
ing, as well as the Latin American countries which had severed relations "ith 
the A.-cis, had "responded most readily" to th.e suggestion that they as.so
date themselves with its principles and had"made pronouncements of their 
own to that effect."'" He also disclosed that the United Nations had agreed 
on a plan for the recovery of. Nazi looted property without indicating the 
nature of the said plan. 

An Explanatory Memorandum-Note on the meaning, scope, and appnC1lP 
tiOIl of the Inter-Allied Declaration against acts of dispossession corumitteG 
in territories under enemy occupation or control'" stated that the parties 
to the Declaration have set up an inter-Allied committee of experts which iI 
at work on the task of considering the scope and efficiency of existing legit
lation in th.e allied countries, for the purpose of invalidating the transactions 
referred to in the Declaration. It is not known what, if any, recommenda
tions were made. 

The warni~g is addressed "LO all concerned, and in particular to per.'OllJ 

in neutral countries." This emphasis is justified in view of the .probablt 
flight of Axis-seized goods to neut.rul countries. It covers transfers or des!
ings with property rights in oceltpiecl or controlled territories hilt does dc! . 

. ~ Ntw York Times, April 9, lU43. '" ' 
,.. COld. f>!lS. See also: Finul Act of the 'f;niteu Xutions Monetarv nnd hll""",l (.:t


fereo('e mrettnn Woods) VI. Enemy As.ets nnd Loofed Property d)epnrtment of :'t.:< 

Cmifercn~e Series 55, p. 22), nnd L. H. "'nolsey !, The Forced Trnnsier of Property in Er.t'r.~ 

Occupied Territories", this .JOUI'~AL. Vol. 37 (1943), p. 282. 
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the Hague Convention or to the decrees of the governments-in-exile 
above. This' mny int,roduce' considerable confusion, since the 

may perhaps unwittingly lflncl itself to interpretation as a retreat 
policy laid down in the decrees. For, whereas the latter generally 

property transactions in enemy controlled territory to be illegal, 
merely reserves all the rights of the signatories to declare such 

" .... it.Ulrir.i(,I'" invalid. Although nothing is said explicit.ly ()n the subject, it 
presumed, like the decrees, as applying ex tunc. 

warning is useful in that it protects both nationals and aliens residen t 
countries as well as the alT"cted in "estmellts of foreigners who do . 

lint_ide, in enemy controlled territories. On the whole it does not eliminate 
gnificimt:ly clarify the vast array of problems which will arise in attempt

the decrees of the governments-in-exile. .More()ver, it does 
to fill out the existing gaps in international law. The warning 

most important as an expression tbat the enited States, Gre:lt 
Russia, and China now stand behino. the smaller states which were 
to act with a view toward disentangling the mesh of German control 

UVl~-""'''lli''U property. 

. F. CONCLUSIONS 

the decrees of the governments-in-exile as well as the Inter-Allied 
against the background of the Hague Convention and past experi

international law, it seems fairly certain that if steps are not taken 
to'c1arify the whole picture, a period of interminable litigation and 
wTa.ngling may be expected after the war. Law suits of this type may 

international business relations for lllmiy years to come. Be-
job of disentangling the tentacles of Nazi control will be so tre
there may well arise a school of thought favoring th,) cancellation 

of all c1airns and counter-claims in order to start with a "clean" 
But such a move would be highly prejudicial to legitimate interests, 

as well as private, nnd would leave Axis accomplices in substantial 
their loot. Cancellation provides no short-cut to a solution of t.he 

postwar ramifications ari~ing from the pr.;sent muddle may 
by two well-known examples: The Soviet nationalization decrees 

Belgian nullification legislation of 1917. From The Rogdl1j 37 to 

is easy to say,.frorn " dis!.Ilnce, that ~ll Xnzi financial opera!,in,," vut intn effect I

war ought to 00 declared null and void and alll'roperty ~ho"ld be te.stored n.s 

quo anIB. But these operatioos were often accepted ,'" legal at the time. 
distinguish between "olunta!'), denl. nnd dcals concluded under 

millions of individuals will simply have to tuke their losses and start 

http:explicit.ly
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U. S. v. Pink" there were hundreds of cases in many countries which 
dominated Ilhe field of international private law for nearly a generation. It· 
is therefore only too easy to foresee the plethora of cases which ",ill come 
before courts after the war in connection ",ith the scrsmbled property situa
tion, unless adequate Jegal measures are taken to introduce some certainty 
into the picture. 

The following is, therefore, suggested as a point of departure: 
I-A formal reaffirmation of the Hague Conyention by the United Natiollll 
to serve as the legal foundation for fixing ciyil and penal responsibility in a 
multilateml treaty which \\ill be part of the general postwar settlement. 

II-A United Nations decIamtion covering the type of indirect property 
violations discussed in this paper, and especially such acts which are not 
specifically covered by the Hague Convention or the decrees of the govern-
ments-in-exile. 
III-A uniform law for all occupied countries and areas, laying down at 
least the following legal guides: (a) the scope of the property transactions 
covered; (b) the statute of limitations; (c) the presumptio:ls of validity 01. 

invalidity; (d) the method for validation or invalidation; ~e) the rights 01 
bona fide third persons; (0 the penal sanctions for \\illful connivance with the 
occupants; and (g) a code of summary proe,edure to permit the speedy clear
ing of claims. 
IV-A general convention signed by victorious, defeated, and neutral statel! 
alike should lay down general rules of jurisdiction and procedure for the pur
pose of expediting the effective settlement of all property claims arising from 
the direct or indirect violation of public and private property rights under 
Axis occupation. This convention should include the following: 

(a) The removal, with respect to such claims, of the immunity of stala! 
from suits in courts abroad in order to permit the persons affected to !JbtaiD 
redress wherever assets of the states exist. A natural concomitant of 
this is that such assets should be subject to execution wherever they ro!\y be 

found. 
(b) International judicial assistance in trial commissions, the authentica

tion of documents and similar acts. 
(c) Recognition and execution in the respective countries of the judicial 

decisions duly re!1ched. 
(d) The establishment of rules of priority in the execution of clhims arising 

out of illegal tmnsfers of property. 
(e) The international pooling of Axis assets located abroad for the pur

pose of as.~uring a iust priority in the satisfn.ntion of puolic and pri\"stt 
property claims arising from the illegal practices of the ·Axi,;. 

"62 Sup. Ct. 552 (reprinted in tbi. JOUR~AL, Vol. 36 (1942), p. 309). 
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the coll~ptie of ~he European system of the Middle Ages and the 
mode~ m.ternatlonall~w most jurists have worked on the assump
the prinCiples underlymg the international legal order are radically 
from those that lie at the base of national law. With the disin
of the authority of the Pope and Lhe Emperor there had come into 

. number. of independent states that recognized no political superior 
conSidered themselyes as equals. In their r'llations with each 

t least, these :tates a~ted like the sovereign bodies which in fact they 
In so far as mternabonal relations were concerned the world had 

to a condition of complete a:J.archy. The states of the world lived 
con,dlti'~in of natural equality described by Hobbes where each was 

enemy of every other. In the formulation of their policies and 
each state took into account its own intere:>ts only n.nd when 

........... ,_••.__•. came into conflict, as they inevitably did, the only arbiter 
force. 

the'world were to be saved from complet.e chaos it was necesRary to 
system of rules that could govern the relations which, despite the 

the ol~ order, were bound to pen;ist between the new states. 
was dIScovered in the new science of international law. In 

of the time it would ha\'e been wasted effort to urge the kings 
. only just thro:Vll off thp, supremacy of t.he Pope and the 

~ sub~lt to the authOrity of some new political superior. The 
wnters did not, therefore, posit the necessity of a political authority· 
~ew: states. They fO'Jnd a substitute in an intemationallaw based 

Prtn~lples of natumllaw and the COllsent of the states. 
.classical writer$ fall into three groups according to the place which 

to the two f~tors that sen'ed as the basis of the new system. 
sch;x>l, which "'as fore"hadowed by Gentilis, and which had 

exponent m Zouche, gave fil·st. place to the consent of states. The 
. or eclectic sch,}ol'based its syst.em on t.he twin pillars of consent and 
law, Grotius h:wing macle a distinction between the nat,ural and the 

c.,,·"lIIIIt",..,. la~ of nations. The natllrali"t school, 'm the other hand, of 
chief exponent \\'!L'j Pufendorf, completely ident.ified intilrnational 

law. 
law was an element in the theories of all these writers-even the 

. . For while in positivist doctrine agreement and custom were the 
of mtemationallaw. It~ rules had neyertheless to be in harmony with 

~~I 




