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NEHEMIAH ROBINSON
(1898-1964)

. Nehemiah Robinson was borm on June 7, 1898 in Vistytis,
Lithuania. After completing his general and Jewish education, he
attended the University of Jena, Germany, where he studied law
and political science and took his degree (Dr. rer. pol.) cum laude
in 1927. He then joined the law office of his brother, Jacob, in
Kaunas, Lithuania, and worked there until the outbreak of World
War IL : ,

He arrived in the United States in December, 1940, and joined
the Institute of Jewish Affairs of the American and World Jewish
Congress in 1941. In 1947, he was appointed Director of the Insti-
tute of Jewish Affairs, and continued in that post until his sudden
death on January 11, 1964. T

He was a member of the Executive of the World Jewish
Congress, one of the Directors of the Jewish Restitution Successor
Organization, and advisor to the Conference on Jewish Material
Claims Against Germany and to the Committee for Jewish Claims
on Austria on legislation concerning restitution and indemnification.

His interests extended over four fields: contemporary Jewish
affairs, the United Nations, prosecution of war criminals, and in-
demnification of the victims of Nazi persecution.

In the course of more than 20 years at the Institute of Jewish
Affairs he published a number of books and numerous articles in
the general and Jewish press. In addition, he published annual sur-
veys of Jewish life, the last of which covered the year 1963.

- As Director of the Institute of jéwish Affairs, he also edited
three volumes: European Jewry Ten Years After the War (1956);
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the Institute Annual (1957) and the Institute Anniversary Volume
©(1962). In the same category, fall a Dictionary of Jewish Public’
Affairs and Related Matters (in collaboration with G. Jacoby, O.
Karbach and 8. Sokal) 1958, the Jewish Communities of the World
(Demography, Political and Organizational Status, Education,
Press) , second revised edition, 1963. He also edited monthly Periodic

Reports since 1959,

From the time of its establishment, he followed closely all the
activities of the United Nations which had some Jewish interest,
" and in this connection he published six books. They consisted of
four commentaries on the following Conventions, which are impor-
tant from the Jewish viewpoint, and two monographs:

Commentaries

The Declaration of Death of Missing Persons (1951);
* Convention Relating to the Status of Refugees (1953);

Convention Relating to the Status of Stateless Persons (1955) ;
The Genocide Convention (1960) . ‘

Monographs

Universal Declaration of Human Rights (two editions, second
1958) ; :

“The United Nations and the World Jewish Congress (1955).

Nehemiah Robinson also studied.closely the problem of war
crimes, giving special attention to the prosecution of war criminals.
Among his writings on this subject is a survey on the status of the
Prosecution of War Criminals Since the End of the War. His major
concern in this field was the tracing of witnesses who could testify
to the crimes committed by the Nazi regime in trials to be held
- ‘in Germany and Austria. He maintained continuous contact with
the prosecuting authorities in these two countries and with hun-
dreds of potential witnesses. He helped find witnesses for two of
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the most recent trials: the Lodz trial in Hannover and the Ausch-

_witz trial in Frankfort/Main.

His main interest was devoted to problems of reparation, resti-
tution and indemnification. In 1944, he pioneered with a volume
Indemnification, Reparations, Jewish Aspects. Since then he fol-

. lowed developments in this field both on the international scene

and in individual countries, and published English translations of
the pertinent enactments including such comprehensive texts as
the Federal Indemnification Law, the Federal Restitution Law and
the Swiss Law on Heirless Property. He kept the Jewish com-
munities informed on these activities in periodic reports, some of
them voluminous. In 1952, when the problems of restitution,
reparation and compensation entered into an active Ehasc, a}nd
negotiations between the Conference on Jewish Material lexxms
against Germany and the Government of the Federal Repu.bhc. of
Germany began in: The Hague, Nehemiah Robinson was invited
to advise the Jewish delegation and to draft agreements to be con-
cluded between the two parties. Since then, he served as an advisor
to the Claims Conference and participated actively in all the stages
of legislation, in the framing of amendments and in impl:ementa-'
tion. In 1962, he gave a brief account of the problems involved
in his study Spoliation and Remedial Action (translated into Gfar-
man and Hebrew). In 1963, he prepared the present manus.mpt
for the Claims Conference and put the finishing touches to it on
the last day of his life.
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Preface

What follows is not a history of compensation in Germany.
Such a history cannot be written as yet because the program re-
mains far short of completion, Neither is it a history of what has
been done so far; in view of its wide scope and complexity it would
require 2 whole volume to do justice to the program, the efforts
involved, the difficulties encountered, the role of parliament, gov-
ernment, judiciary, administration, and persecutee organizations,
in particular the Claims Conference..

The purpose of this report is. more modest. On the occasion
of the tenth anniversary of the effective date of the first federal
compensation law, the report seeks to describe in basic terms the
background of the legislation, the negotiations conducted by the
Claims Conference with the Federal Republic of Germany, the legis-
lative and administrative efforts involved, and the results of the
program. At the same time, the report strives to demonstrate the
difficulties encountered and the scope of unfinished business per-
taining to this part of indemnification to victims of Nazi persecution.

The Nazi onslaught on the Jews was so global in scope and so
extensive in execution that even partial redress of its material con-
sequences requires more than has been done so far and probably
will be done on the basis of existing legislation. The existing pro-
gram, despite -its wide scope and large costs, provides most of the
survivors of the Nazi holocaust with too little material redress of
the damage done. Many have been totally excluded.

" Amendments to the Federal Compensation Law have been con-
templated for a considerable time and will soon be dealt with by
the West German Parliament. It is useful at this junction to review
what has been done and what remains to be done. This is what the
report tries to do.

NEHEMIAH ROBINSON
New York, January, 1964
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Introduction

Compensation Legislation on the Laender Level

Before 1953 there existed some compensation laws enacted
under the occupation regimes, on the basis of the Laender then in
existence. At that time, the most comprehensive and uniform laws
were those of the Laender in the U.S. Zone, promulgated between
August 10 and 16, 1949; a law of similar nature was enacted some-
what later in West Berlin and was also applicable to former East
Berlin residents. In the British Zone for the most part, compensation

was provided only for loss of liberty by former residents of Ger- -

many; in the French Zone, the rather extensive bills which were
drafted were not permitted to become law. Thus, the laws in the
various Zones and Laender, wherever they existed, differed consid-
erably, and none of them was satisfactory.

The Allied-German Agreement drafted in 1952, known as the
Contractual Agreement, provided for the obligation of the Federal

Republic, that had meanwhile been established, to enact a uniform -

federal law at least as favorable as the U.S. Zonal laws. However,
these laws, in part because they were drafted at a time of limited
German financial capacity, were too restrictive. In particular, they
provided no benefits to persecutees other than to former German
residents of the particular Land, residents of the Land at the effec-
tive date of the laws, and DP’s who were inhabitants of a DP camp
in the U.S. Zone on January 1, 1947. Up to October 1, 1953, a total
of DM 738,183,145 was paid out.

The Negotiations Leading to the
Federal Compensation Law

The Contractual Agreement did not become a binding treaty
before 1955, so that the obligation referred to above was legally in
suspense, when the negotiations between Israel and the Conference
on Jewish Material Claims Against Germany, on the one hand,
and the Federal Republic of Germany, on the other, were initiated
in March, 1952, in The Hague. They were based on the Septem-
ber 27, 1951 declaration by Dr. Adenauer and his statement of
December 6, 1951. In his declaration the Federal Chancellor
expressed willingness to discuss, with representatives of Israel and
the Jewish people, the possibilities of paying indemmification for_
the material consequences of the anti-Jewish acts of the Third Reich.
This declaration, later approved by Parliament, referred to the
limits of the German ability to pay, due to the need to care for the -
innumerable war victims, refugees and expellees. The statement of
December, 1951,  was to the effect that the German Government
regarded the time as propitious to open negotiations.

The Hague negotiations, which began on March 21, 1952, were
interrupted because of differences on the amount payable to Israel.
They were resumed in June, to be completed by September, 1952.
Although during the first phase certain agreements were reached
on matters of indemnification (restitution and compensation), the
resumed negotiations were not based thereon, but started anew, The
results were laid down in two documents known as Protocols No. 1
and No. 2.

As far as compensation was concerned, the agreements arrived
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at between the delegation of the Federal Republic and the repre-
sentatives of the Claims Conference were incorporated in Part One
of Protocol No. 1.* Its purpose was to expand the groups of
beneficiaries and to improve the provisions of the U.S. Zonal laws
which—as mentioned—were to become the basis of federal compen-
sation legislation. ' ,

The expansion concerned basically two groups: a) state-
less persons and refugees, and b) expellees. Stateless persoris
and political refugees were to be brought within the purview of the
law, even if they had acquired a new nationality after the end of per-
secution. Compensation was to be granted to them for deprivation of
liberty and damage to health; their survivors were to receive com-
pensation for loss of life. A condition for the granting of all benefits
was that the persecutee had suffered deprivation of liberty. Since the
Federal Republic maintained at that time that it represented only a
part of the Reich, the German delegation agreed to pay to this group
only three-quarters of the amounts payable for the same category
of damage to the “original” categories of persecutees.

-Expellees were Nazi victims who belonged to the German cul-
tural or linguistic group in the countries of their former residence,
which they had left because of Nazi persecution or in the post-war
years. VExpellees who left before the end of the war were to be
granted, in addition to compensation for damage to life, health and
liberty, certain rights to compensation for damage to professional
advancement and for the payment of discriminatory taxes. Those
who left later were to receive compensation for personal damage
only, i.e., damage to liberty, health and life.

The improvements consisted, in the main, in the provision,
under certain conditions, of annuities instead of one-time payments
for damage suffered by members of self-employed professions; a
sliding scale for annuities payable under the law; pensions to former
officials and employees of Jewish communities and public institu-

* The second part of Protocol No. 1 dealt with restitution; Protocol No, 2 was
devoted to the payment of DM 450 million to the Claims Conference.
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tions in Germany; compensation for the interruption of educa(tiuzn,
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The Federal Supplementary

Compensation Law

The work of transforming the compensation provisions of
Protocol No. 1 into law got under way scon after it was signed.
The Federal Ministry of Finance, in cooperation with the Ministries
of Justice and the Interior, drafted a bill which was modeled on the
- laws in the U.S. Zone, and incorporated the provisions of Protocol
No. 1 and of the Contractual Agreement. More or less parallel, a
second bill was introduced in the Bundesrat, the upper house of
Parliament, The first Bundestag, the lower house of Parliament,
was to be dissolved in the late summer of 1953. Apprehension was
felt that if enactment were to be postponed for a considerable time,
the bill could not pass the Bundestag and be dealt with by the
Bundesrat in time for the solution of possible dxsagreements
between the two houses.

The Claims Conference centered its efforts on improving and
promoting the Government bill, which had better chances to pass,
although the Bundesrat bill had certain advantages.

The improvements achieved consisted in introducing minimum
annuities for loss of life and damage to health; the amount of com-
pensation for deprivation of liberty, damage to health, and loss of
life to stateless persons or refugees aged sixty and over was not
made subject to the 25%, cut and annuities were made payable as
of January 1, 1949; higher amounts of compensation for communal
property were provided. An exact priorities list for adjudication
~ and payment was established, which favored older, indigent, and
incapacitated persons. Except for these groups, compensation for

26
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personal damage such as injury to liberty and health and loss of

- life, were given priority over material damage.

The law passed both Houses virtually as originally drafted,
although there was agreement that it included a number of de-
ficiencies. It was promulgated on September 18, 1953, and entered
into force on October 1, 1953. The law was comparatively short
and a number of its provisions were spelled out in greater detail
in the implementary regulations issued thereunder.
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The Federal Compensation Law
(BEG-Bundesentschaedigungsgesetz)

Although preparations to amend the Supplementary Law
started almost at once after its promulgation, it took almost three
years until the amended law was finally enacted. The results were
the Third Law to Amend the Federal Supplementary Compensa-
tion Law.* It consisted of an introductory law and the text of the
amended law, which acquired the name “Federal Compensation
Law.” The Law. became effective on June 30, 1956, and has re-
‘"mained valid until today. The Claims Conference was active all
this time in promoting improvements.

The Federal Compensation Law showed many improvements
over the preceding law. First, its validity was extended to the whole
of Germany within the borders which existed on December 31, 1937,
with one exception, while the preceding law dealt only with the
Federal Republic and West Berlin, East Berlin being covered, as
stated, by the Berlin Compensation Law. Thus, persecutees from
German areas outside the Federal Republic became eligible. Some
benefits were increased, such as certain annuities for loss of life.
The minimum disability for eligibility to an annuity was decreased
from 30% to 256%, and the probability of the causal nexus between
persecution and damage to health was declared as sufficient. The
responsibility of the German Federal Republic (legally of the Third
Reich) for incarceration, and of other damage caused by foreign

* The first two amending laws only modified the Federal Supplementary Com-
peusation Law.
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governments, was specifically stated. The notion of damage to liberty
was expanded to include illegal life under inhuman conditions and
the wearing of the Star of David everywhere. Maximum benefits
granted for damage to property and professions were raised and
compensation for the payment of discriminatory taxes was freed
of ceiling restrictions. Considerable improvements were achieved
in the field of compensation for professional damage: the maximum
amount was raised, annuities were also introduced for former non-
self-employed persons, the election of an annuity was made easier,
the maximum monthly amount was increased, widows became
eligible, and the inheritability of benefits under the Law was ex-
panded in certain respects. '

Some improvements were also introduced in the case of ex-
pellees, and stateless persons and refugees: in the case of expellees,
fixed amounts for damage to professions were introduced, and
widows became eligible for annuities. In the case of refugees and
stateless persons, the cuts in the compensation amounts were
eliminated; the prerequisite of deprivation of liberty was dropped.
Only the period of initial annuity payments and some other dif-
ferences remained unchanged.

The existing restrictions on payments were eliminated, with
the exception of certain amounts above DM 10,000, but even these
became fully payable as of April 1, 1957. .

The implementary regulations (the first three dealt with loss
of life, damage to health, and damage to professions) were revised,
and in some instances they expanded benefits of the Law, e.g., by
permitting the accounting of income in foreign funds at a lower
rate than at the official exchange rate or by introducing increases
in the annuities for former employees.
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The Implementation
of the Legislation

The Extent of Implementation
" The extent and general import of the law become evident from
the data given below.

The two laws are statistically separated, except for the amounts
- paid out. In the latter respect, the statistics deal with the whole

period as a unit; as regards filing and adjudication, the two periods

are separated. Thus, to obtain a picture of the results of the imple-
mentation of the compensation legxslatlon, one must treat the two
periods separately.

During the effective period of the Federal Supplememary Law
" a total of 1,354,586 claims were on file. They consisted of those
which were received on the basis of the Laender laws, as well as
those filed after October 1, 1953. Due to time limitations, etc., not
all claims were classified according to the residence of the claimant;
thus, the 657,585 claims filed with the Compensation Agencies by
foreign residents and the 530,295 by German residents represented
part of the respective claims only. During that period, decision on
272,088 claims in toto and 63,739 in part were reached. Of those
decided in toto 124,852 were positive. The total sum paid out during
this period amounted to DM 1,062,153,000; of this total, DM 523,
389,000 were paid to foreign and DM 538,764,000 to German resi-

dents. Under the law a court ¢laim is permitted against the adjudi- |
cation by the Compensation Agency. During the validity of the first

law, court suits were filed in 74,233 cases; in 52,483 cases decisions
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_ by the Court were reached. A part of the claimants, whose suits were

rejected, appealed from these decisions to higher courts.
More details about the claims filed and adjudicated in the

court decisions are to be found in the statistical tables attached to
this study (See Part A, Tables 1-3).

In the second period, the compensation agencies’ statistics

encompass the claims which remained on file on June 30, 1956 and
those filed thereafter. Although a filing deadline of April 1, 1958
was fixed in the law, it applied only to the initial filing, ie., the
submission of an application. Once the application was filed in time
for any claim, the applicant has been permitted to register addi-
tional claims. This subsequent filing went on during the whole
period. For instance, in 1959, over 130,000 new claims were regis-

tered with the Compensation Agencies. The year 1960 witnessed a-

considerable drop but in 1962 new claims almost reached the 100,000
mark.

Under the Federal Compensation Law, 2,976,140 claims were
filed and registered in the above sense with the Compensation

‘Agencies, 790,364 by residents of Germany and 2,185,776 by resi-

dents abroad. Of them, 2,489,396 were adjudicated by the Com-
pensation Agencies: 732,686 filed by German residents and 1,756,710
by foreign residents. Not all claims were, however, dealt with in
substance: 147,983 claims by German residents and 391,943 by for-
eign residents were disposed of otherwise than by award or rejec-
tion: they were, mostly, duplicate and triplicate claims filed under
the Laender law, the 1953 law and 1956 law, claims withdrawn by
the applicants, and claims without foundation in the law. Thus, a
total of 1,949,470 claims were adjudicated on their merits; 584,703
by German and 1,364,767 by foreign residents. As a result of the
adjudication by the Compensation Agencies there remained on file
in these agencies, as of September 30, 1963, a total of 486,744 or
some 16%, of the total filed. Almost all of them (429,066) were by
applicants residing abroad. The much higher ratio of adjudicated
claims filed by German residents is mainly due to the circumstance
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that their adjudication started earlier and was frequently simpler,
due to the geographical proximity. It ought to be mentioned that
of the 486,744 claims on file, 214,062 or roughly 449, were in Rhein-
land-Pfalz. Berlin still has 117,088 and Nordrhein-Westfalen 57,070
claims on file in the Compensation Agencies. Of the rest only
Bavaria had over 20,000 claims each. for local residents and foreign
residents (see Part B, Tables 1-6).

A considerable part. of the ad]udlcated clalms was rejected
by the Compensation Agencies: 283,262 filed by German and
395,068 filed by foreign residents. Consequently, the total number
of claims on which positive awards were rendered by the Compen-
sation Agencies was 1,271,140: 301,441 filed by German and 969,699
by foreign residents. The ratio of claims recognized, in full or in
part, to those adjudicated by the Compensation Agencies is almost
exactly 1:2. The ratio is somewhat lower regarding claims filed by
German residents and somewhat higher concerning claims by for-
eign residents. The basic reason lies in the by far larger number
of claims for deprivation of liberty filed by foreign residents. In
this category the ratio of recognized claims to those adjudicated is
higher than the average and higher than for the same category of
claims by German residents. :

The same is true of claims for professional damage, 307,850
court suits were filed with the courts of original jurisdiction and
46,106 appeals were lodged with courts of the secondary jurisdic-
tion and in"2,208 instances with the Supreme Court. In the first
two court instances a number of claims, rejected by the Compensa-
tion agencies, were recognized. For instance, the courts of original
jurisdiction ruled positively on 26,936 suits; in 75,916 cases amicable
settlements were effected in court. A part of the positive decisions
was nullified on appeal by the competent Land; but in a portion of
the cases which was rejected by the court of original jurisdiction,
positive decisions were reached in the courts of secondary jurisdic-
tion. During these ten years, DM 14,681,170,000 was paid out:

DM 3,291,552,000 to residents of Germany and 11,389,618,000 to
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foreign residents. Since some of the claims granted provide not one-
time payments but annuities, the value of the claims positively
adjudicated will be higher than the amount cited. The Ministry
of Finance estimates the present annual outlay for the recurrent
annuities at DM 700 million and assumes that it will rise somewhat
in the near future as more annuities will be granted. On the other
hand, due to the natural death of recipients, some annuities are be-
ing discontintied and after a while the annual amounts will decrease
progressively.

The largest single amount (DM 4,757,003,000—not counting
advances) was paid for damage to professions (of it DM 3,888,-
233,000 to foreign residents). The second largest amount was for
damage to health (DM 4,354,738,000; of it DM 3,150,019,000 went
to foreign residents); the third largest was for damage to liberty
(DM 2,375,171,000; of it DM 2,198,770,000 went to foreign resi-
dents). For loss of life, DM 1,578,825,000 was paid; of it DM
1,149,640,000 went to foreign residents.

As seen in Table B-5, over 100,000 claims were adjudicated
in the second half of 1956; in the years 1957 and 1958, the average _
was over 270,000 per annum. The peak was achieved in 1960 with
over 470,000 claims; thereafter a decline ensued, due to the adjudi-
cation of more complicated cases (health, for instance) and the
decrease in the number of available claims. In 1962, a total of some
385,600 claims, and in the first nine months of 1963, a total of some
195,000 claims, were adjudicated by the Compensation Agencies. In
moneys, the trend was more or less the same: in. the second half of
1956, some DM 593,000,000 were spent. The amounts in the years
195771958 came to about DM 1,600,000,000, exceeded the DM
2,000,000,000. mark in 1960 and reached the peak of DM 2,265,
000,000 in 1962. In the first nine months of 1963, a total of DM
1,597,000,000 was spent.

The statistics are organized on the basis of claims, a claim
representing a demand for compensation in any of the existing
categories of damage (hberty, life, health profession, etc.). There
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are no statistical figures on the number of applicants either in
general, according to residence (in Germany or abroad) or other-
wise. The. number of claims filed does not represent the number
of applicants: an applicant may have one or more claims, such as
for deprivation of liberty, and at the same time for damage to health,
and/or loss of life, professional damage, or loss of property. The

Central Statistical Office in Duesseldorf, where claimants are all

registered, carries the names of over 1,700,000 applicants. This fig-
ure, however, reflects not the number of persecutees but only those
who were registered either as principals or as successors in right.
The statistics also do not show the number of successful applicants,
but only the number of claims positively adjudicated. The positive
category includes every award, however small. Thus, for instance,
the number of recipients of health annuities is much smaller than
the number of positive awards for damage to health: frequently
compensation is paid for a restricted period or only medical care
is provided. . -

Although the law is a federal statute, its implementation is
within the exclusive competence of the Laender, except for the
enabling regulations for whose issuance the Federal Government
has received special powers. Thus, the claims are filed with and
adjudicated by Laender Compensation Agencies; court suits are
filed with the ordinary courts and adjudicated by special chambers.

Claimants with a regional connection to a Land (former resi-
dents, residents as of the effective date of the law and DP’s in a
camp on January 1, 1947) file in the respective Land. Those with
no regional connection (former residents of the Soviet Zone, state-
less persons, refugees and expellees with foreign residence) file in
Laender to whom competence was accorded by law: former resi-
dents of the Soviet Zone in Lower Saxony, all others in Rheinland-
Pfalz (if their residence at the effective date was outside of Europe)
and Nordrhein-Westfalen (residents in Europe). Because of their
specific competence, the two last mentioned Laender had the largest
volume of claims under the 1956 law: in Rheinland-Pfalz, 684,819
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claims by foreign residents were filed; the corresponding figure for
Nordrhein-Westfalen was 430,994, Berlin with 320,932 foreign
claims (almost all former German residents) ranks third, and
Bavaria with 216,332 (former residents and DP’s) fourth. As regards
payments, Nordrhein-Westfalen ranks first with DM 3,902,745,000
(DM 2,942,372,000 to foreign residents), Berlin is second with
DM 3,738,369,000 (DM 2,877,466,000 to foreign residents), Rhein-
land-Pfalz is third with DM 2,459,428,000 (DM 2,339,187,000 to
foreign residents), and Bavaria is fourth with DM 1,356,000,000
(DM 969,740,000 to foreign residents).. Part B, Tables 2-3 provide
detailed information on the adjudications by Land.

Complications in Implementing the Law

The law is complicated and deals with events for which no
precedents worth while existed. As mentioned, it is administered
separately by each Land, the Federal Government having no powers
over the administration. The costs of the program are shared by
the Federal Government and the Laender fifty-fifty, except for
Berlin, where the costs are shared by the Federal Government, the
Laender and the City. In practice, the Federal Government carries
55% and all the Laender together 45% of the total costs. It was quite
unavoidable that the implementation of such a law on separate
bases would create difficulties of a legal and practical nature. The
fact that the Supreme Court had to render almost 2,000 decisions

-is in itself an indication of the legal complexities. There is hardly

any major provision of the law which, in one way or another, did
ot become controversial. The German authorities, the Claims
Conference and the United Restitution Organization have invested
innumerable efforts in making the law work, but there still are

many unsolved problems.

Although a considerable number of claims—as shown above—
were filed under the supplementary law of October, 1953, the
processing, except for the Laender of the U.S. Zone and Berlin,
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was comparatively not large due to the need of establishing the
apparatus, hiring of personnel, getting acquainted with the law and
procedure, enactment of enabling regulations by the Federal and
the Laender governments, etc. It took almost a year until the first
enabling regulation (concerning claims for loss of life) was pub-
lished ‘on September 17, 1954; the second regulation (re damage to
health) was published on December 24, 1954; the third regulation
(re professional damage) on April 6, 1955 and the one providing
for priorities in payments on February 22, 1955. The law contained
only basic rules which had to be spelled out in the enabling regula-
tions, so that the delay in their enactment of necessity provoked
delays in adjudication. Several basic problems arose in the practice,
in addition to those which were due to the brevity of the law
and the lack of experience. Most prominent among them was the
problem of liability under the law for persecutory measures by for-
eign governments, mostly those which were allied with the Third
Reich (Japan, ‘Rumania, Hungary, Bulgaria, Italy, Vichy France,
Croatia), and in the case of some neutral countries, with regard
to internment. Another problem which arose was that of the “resi-
dence quality” in a concentration camp or in a DP camp after the
end of the war, a problem decided positively by the courts con-
trary to the view of the administrative agencies. The problems of
who is an “expellee” and who is a “refugee,” when and to whom
hardship payments are to be made, were also among the problems
in dispute. A

As we have seen, the implementation of the legislation made
progress with the enactment of the 1956 law. But together with the
progress a very large number of problems, due to their complexity,
their method of implementation and their scope, arose. Although
- they were to be expected, their factual extent was not foreseen. The
aforementioned almost 2,000 decisions by the Supreme Court on
matters of principle, the over 37,000 decisions by the courts of sec-
ondary jurisdiction (Oberlandesgerichte) which, at least in part,
are also decisions of general application, and the over 256,000 deci-
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sions by the courts of original jurisdiction (Landgerichte) , are evi-
dence of the extreme complexity of the procedure and the difficulties
of interpretation encountered. The comprehensive commentaries
published, the innumerable articles which have appeared in the
legal periodicals (there is a special monthly—Rechtsprechung zum
Wiedergutmachungsrecht—devoted to compensation and restitu-
tion), the Laender regulations and general rules, are also evidence
of the same nature.

It is impossible to deal here with all the problems which be-

- came a matter of controversy or dispute. We will, thefefore, select

a number of the more important controversies to demonstrate the
difficulties encountered and the solutions which were reached, fre-
quently with considerable delay, when a solution was possible at
all within the framework of the existing law. The large volume
of amendments proposed by the Federal Government, which will
be discussed below, shows that far from all were susceptible to solu-
tion so far. In 1959, the Laender agreed upon common interpreta-

tion of a few provisions to alleviate the hardships caused by adverse
judicial decisions.

Damage to Liberty

‘The 1956 law prescribed that its provisions relating to damage
to liberty were also applicable to acts of foreign governments when
the deprivation of, or restriction on, liberty was inter alia the result
of an “inducement” (Veranlassung) of the foreign government by
the Nazi Government. This was intended by its drafters as a means
of putting an end to the difficulties which the corresponding pro-
vision in the 1953 law had created. However, the administrative
and, in part at least, the judicial practices went their own ways.
First, the word inducement was narrowly interpreted, requiring
adequate proof that the foreign government was actually com-
pelled to comply with the German demand. The problem of from
what date and for how long such an inducement existed in each
of the various states involved, led to litigation, negotiations and
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discussions which lasted for years and, in some instances at least,
to varying practices in the Laender. As regards Rumania, a full
stop in the consideration of all cases was in effect for several years
from the beginning of 1958, which led to the non-filing of thousands
of claims and the need of restitutio in integrum thereafter. In the
case of Hungary, when inducement began was in dispute for a long
period but no restitution was granted for those who failed to file
in time. Volumes of documents, prepared mainly by the United
Restitution Organization, had to be assembled for each country and
sometimes for individual camps to demonstrate the pressure exer-

cised by the Third Reich upon these Governments to persecute .

the Jews, the conditions of life in internment, and the period in-
volved. It was only by 1962 that most of the leading decisions
regarding the application of this rule had been issued. To date a
few problems of application are still open and the starting point
in certain cases has not yet been definitely fixed.

Recently, the application of the law to acts of'foreigh govern-
ments was challenged by the administrative authorities on the basis
of the so-called renunciation clause in the 1946 Peace Treaties be-
tween the Allies of the Second World War and the German Satel-
lites: Rumania, Hungary and Bulgaria. This clause provided that
these countries renounce, for themselves and their citizens, all claims
against Germany arising out of the war, It was claimed that these
treaties became part of West German legislation by virtue of the
London Debt Agreement. The argument had been used in earlier
years (also as regards Austria*), but it was only on October 2, 1963,
that the Supreme Court threw out this argument.

The problem of “inducement” was put into jeopardy in an-
other, and very important respect. It was until very recently un-
challenged that, although it referred explicitly to “liberty,” the
liability of the Federal Republic also extended to other damage
caused by the “induced” foreign state. In 1963, the Supreme Court

® This was solved by an Austro-German Agreement.
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called this into doubt in a passing sentence. However, the Laender,
with one exception, have refused to follow this interpretation of
the law. It is not yet clear, how the dissenting Land will proceed.

The same provision also provoked difficulties of application
and interpretation as regards cases of incarceration and other dam-
age by a state not “induced” thereto by the Third Reich, in par-
ticular, the Soviet Union, the deportations and incarcerations by the
mandatory power in Palestine, Great Britain, and similar instances.
While the Supreme Court, in 1962, had confirmed, against the con-
trary attitude of the Laender and some judicial organs, that a causal

_nexus between existing or feared persecution by the Third Reich

and the damage suffered anywhere was sufficient to involve liability
under the BEG, it held that in cases of deprivation of or restriction
on liberty, such a nexus did not suffice, because the respective provi-
sion, on its face, did not cover this category of damage.

Damage to Health

No less difficulties have been encountered in the adjudication

of claims for damage to health. The basic difficulties lie in'the ~

proof of the causal nexus between the state of health (or, rather
the loss of health) at the time of the medical examination and the
time when the persecutory measures were applied; the nexus is
required for the recognition of compensation. Neither the presump-
tion of the existence of a causal nexus between certain acts of per-
secution and the damage to health as evidenced at the time of
persecution or soon thereafter, nor the rule that the probability
of the existenceé of a causal nexus suffices (introduced in 1956),
proved satisfactory to deal with the results of persecutory acts which
had occured 15 to 20 years earlier. The legal relevance of the aggra-
vation of illnesses existing at the time of persecution by acts of
persecution, the impact of the passage of time on once proven
disability due to persecution, and a number of other problems of
health cases were the subject of several decisions by the highest
court, which until now have not been fully adhered to, in particular
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as regards cases settled beforehand. The problem of the medical

examination of persons residing outside of Germany and of con-
firming the findings of the local “trusted physicians” (Vertrauens-
aerzte) has not yet found a proper solution. After long stretched-
out interventions, German physicians were dispatched to New York,
to examine the findings on the spot. The necessary complement of
physicians was rarely present; however, and an extension of the
program to other overseas localities could not be achieved.

The fact that claimants were classified by the law into four
particular categories, depending upon the group of officials com-
petent to fix the amount of compensation, the fixing of the per-
centage of incapacity in each case and of the annuity due, have
also provided innumerable road-blocks in the way of a smooth
adjudication of claims for damage to health.

Damage to Professions

Here, too, the problems of application and interpretation have
been many and complicated. Several remain outstanding. First is
the definition of “satisfactory income” as such (this is the basis on
which a decision whether an annuity is due or not depends); sec-
ond is the conversion rate (to convert the income received in a
foreign currency into German marks); third is the start of the
annuity (after many annuities had been granted, the Supreme
Court decided on a much less advanced starting point, not justified
by either The Hague Protocol or the wording of the law, thus
creating an inequality between the same groups of persecutees) ;
fourth is the right to elect an annuity, in particular by widows
and other survivors. These have been the basic problems to be
faced, in addition to some problems peculiar to certain countries
(Israel, and the U.8.A,, for instance). '

Differences in the rules of compensation between self-employed
persons and those not self-employed, the problem of which income
is to be set off and which not have also slowed down adjudication
and frequently led to unwarranted rejections of claims.
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Loss of Life

The requirement in the law calling for proof .in many
instances as a precondition for granting annuities to survivors that
the persecutee who lost his life supported or would have supported
the survivor, caused problems and difficulties which have not been
solved, for the most part. The difficulties are aggravated whefe the
survivor had a number of relatives who had supported -him or
would have had to do so.

Speci'al Categories of Persecutees

In addition to the general and special problems created by the
“inducement,” the processing of the claims by the “expel}ees” a.nd -
the “stateless persons and refugees” met with specific difficulties.
In the case of the expellees there were three basic problems: a) the
definition of “expellees”; b) the particular problem of the later
emigrants (after October 1, 1953, in particular) ; c) the extent of
compensation due to them. Almost every aspect of thivlaw"became
disputable: What does the belonging to the German folk _.mean?,
What must the reason for the departure be? When must it have

- occurred? Who decides definitely upon the “belonging’? Due to these

difficulties, adjudications proceeded from more liberal to very re-
strictive stages with total “stops” of adjudication of cases of later
emigrants, practices varying in individual Laendelj. Decisions by. tt.xe
Supreme Court answered some but not all questions; Fhe adminis-
trative agencies were not willing to follow .these decisions. By the
end of the ten-year period no solution of these problems was
achieved. ’ :

The application of the law relating to state}ess per.sonsla:nd
refugees was somewhat less erratic but also gave rise to difficulues.
Unclear has remained up to the last moment the status of the so-
called “de facto stateless persons” (“‘réfugiés sur ?Ia?e")' and of pre-
war emigrants from the Eastern countries. The s.1gmﬁ,cance of docu-
ments testifying to the status of a refugee; the import of payments
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by foreign governments; the decisive data on acquiring the status
of a stateless person or a refugee—these and some other problems
were the subject of administrative and judicial decisions. A problem
particular to this group has been the application and the extent of
hardship payments, specifically provided for in the law for their
benefit. The administrative agencies are still unwilling to accept
the Supreme Court’s decision fully in accord with the wording and
intent of the relevant provisions of the Protocol and Law.

Hardship

The relevant provision in the 1953 law became disputable. The
amendment of 1956, although clear in its wording and intent, did
not remove the difficulties. For years the administrative agencies
refused hardship payments to Jews, because of the DM 450 million

paid to the Claims Conference by the terms of Protocol No. 2. It |

was only after a decision by the Constitutional Court and lengthy
negotiations that this difficulty was alleviated in the Laenderverein-
barung. But instead, the Laender adopted general rules which, for
all practical purposes, excluded all special groups, the residents of
DP camps as of Jan. 1, 1947, and otherwise restricted severely the
application of .this remedy. They were supported in the restrictive
interpretation by the Supreme Court regarding both eligibility and
date of filing an application. ’ _

Formalism

The administrative agencies, contrary to the practice in other
and similar measures, have refused so far to review decisions ar-
rived at, even though they were not justified under the particular
circumstances of the case. o

The law grants the Compensation Agencies the right to refuse
compensation or to withdraw a favorable decision already rendered
(with the resulting repayment) if the applicant used improper
means to obtain it or made obviously false statements. In practice,
insufficient consideration was given to the lack of knowledge of
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German by many'persecutees, the absence of many claimants from

the place of adjudication, faulty memory, the long span between
persecution and adjudication and the complexity of the law.

Other Problems

The following problems are a few of those among a considerable
number: . ’

- One thorny question was the provision of the law under which
compensation is to be refused if the damage would have occurred
without persecution. The war and its aftermath caused many losses
to persecutees and the delimitation between what would have neces-
sarily happened without persecution, which was probable, likely or
possible, is extremely difficult. Thus, claims for damage in the

Soviet Zone of Germany (nationalization, expulsion), induction -

into the army, borabings, the status of foreigners etc, became con-
troversial. The Laendervereinbarung tried to wipe out the diffi-
culties, but by the end of the ten-year period, the application of
the clause in accordance with the leading decisions of the Supreme
Court still awaits final action.

~ The Supreme Court decided that ‘no one can emigrate to
his own country.” Under this interpretation, made after many sim-
ilar cases were favorably decided, foreigners and residents of Ger-
many in 1933 and later, who were forced to leave the country and

return to their homeland, were excluded from compensation. A

similar difficulty arose in connection with the statutory DPs who
had left their homeland after Jan. 1, 1947, In the first instance, in
some Laender at least, compensation was paid by way of hardship.
The legal inequality between earlier and later decisions still per-
sists,

Procedural Difficulties -

One of the road-blocks in obtaining decisions by the Supreme
Court has been the restrictive admissibility of legal appeal (“Re-
vision”) ‘to the Supreme Court. In point of fact, although the BEG
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represents new law and new problems, the admissibility of legal
appeal is more restrictive. than under the general law of civil pro-
cedure. The courts of secondary jurisdiction have in many instances
refused permission to file a legal appeal and the Supreme Court

has frequently sustained them, thus preventing clear-cut legal de-

cisions.

The law includes a specific provision to deal with the diffi-
culties encountered due to the persecutory measures. However, the
practice did not apply it to difficulties which have been encountered
where the evidence needed was in a Communist country or where
evidence could not be obtained due to the sheer passage of time,
(for instance, over and above the period of keeping records).

Differences in the Various Laender

Since every Land applies the law in its own competence, dif-
ferences in interpretation and application are inevitable. To reduce
them as much as poésible, regular conferences of the top adminis-
trators of the Laender, with the participation of some federal offi-
cials, have been held. These conferences could only deal with mat-
ters of principle and the decisions arrived at are not binding, since
there was no relevant provision in the law.

As a re:;ult, there has developed a varying proportion of
favorable decisions in the same category of damages, For instance,
in Baden-Wuerttemberg out of 20,222 decisions by compensation
agencies only 4,089, some 20% were awards, while in neighboring
Hessen (with more or less the same kind of applicants) 9,325 out
of 24,298, some 387, were positive. (See Part C, Table 1-7, for
statistical data covering the entire ten-year period.)

The Government Bill
to Amend the BEG

The need to amend the 1956 law has been evident for very
long; preparatory work by a special committee has been going on
for some time. However, it was only in July, 1963, that a formal
government bill was passed by the Cabinet and presented to the
Upper House (Bundesrat) which, having considered it in its first
reading, sent it back to the Cabinet for further action, together with
a few amending proposals. Moreover, the Laender refused to par-
ticipate in the costs of the Fund referred to below. The Cabinet
has transmitted the bill to the Bundestag which gave it a first read-
ing and transmitted it to its Committees. Two Committees will deal
with the bill: the Compensation Committee and the Budgetary Com-

mittee, The bill, as adopted by the Bundestag, goes for final action.

to the Bundesrat.

~ The bill, as submitted, contains 106 specific amendment pro-
posals, not counting the transitory provisions, and three new chap-
ters. Many of them are more or less technical in nature, intended

to clarify the existing text without involving basic changes. There

are also a number of substantive changes, not all of them improve-
ments, unfortunately. The bill contains a number of provisions de-
signed to eliminate or curtail rights existing under the wording of
the 1956 law and /or its interpretation by the Supreme Court.

~ Basically, the improvements consist of: a) a direct adaptation
(and in some instances, newly introduced) of the amounts of an-
nuities to the increase in the salaries of officials; b) some improve-
ments in the granting of annuities to survivors for damage to pro-

fessions; ¢) an increase in the amount of compensation for inter-
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ruption of education; d) the provision .of health care for victims
of persecution Tesiding in Germany, even though the illness was
not due to persecutory measures; €) the provision of some compen-
sation for damage to professions, by way of hardship, to residents
of Germany not otherwise eligible thereto; f) an adaptation of
earlier decisions in health and professional damage to the new ad-
ministrative or judicial practices; g) the introduction of a presump-
tion that a 25% incapacity of persecutees, who spent at least one
gear in a concentration camp, was due to persecution, if the gen-
eral incapacity is at least as high; in addition, hardship payments
may be provided for damage to health if uncertainty exists in med-
ical science on the probability of the causal nexus between persecu-
ion and damage to health; h) the inhabitants of the City of Dan-
iig are to be treated equally with those of the Reich. an

The bill also introduces some improvements in the case of
ormer residents of Germany dwelling outside the present area of
he Federal Republic, but who did not emigrate during the Nazi
seriod. Some improvements in favor of the ‘national” persecutees
vere also introduced in accordance with the 1960 Agreement with
he High Commissioner for Refugees. A fund of DM 600 million
s proposed for persecutees who are not eligible under the present
aw and are also not nationals of a country with which a global
(greement has been concluded. Beneficiaries would basically be the
»ost-1953 refugees and some smaller groups. The payments are not
o be a matter of right but only “hardship payments.” Eligible are
o be non-remarried widows of persecutees who were killed, and
rersecutees who-were deprived of liberty for at least one year, pro-

ided they do not reside in a country whence Germans were ex-

relled or in East Germany or in East Berlin. The amounts and
anodalities of payment are to be laid down in a special regulation.
The bill also contains some procedural improvements, for in-
tance, some extension of the admissibility of legal appeals. It sets
time-limit to claims (when an application had been submitted
n time) , which does not exist under the law.
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The Government put a DM 3 billion valuation on the amend-
ments. The estimates.for the various proposals (except the fund
and the increase in the compensation for damage to -education)
are not known.

As welcome as the action itself and the improvements con-
tained in the bill may be, it must be mentioned that it introduces
also 2 number of curtailments of existing rights: a) it would re-
fuse recognition as an “expellee” to all persecutees who left the
country of expulsion after Oct. 1, 1954; b) it proposes to define

the hardship provision in favor of stateless persons and refugees

by a special regulation to be issued in the future. The wording
of the amendment itself is so vague that the resulting benefits might
amount to nothing at all; ¢) it excludes residents of former parts of
Germany now under Polish or Russian administration, at the ef-
fective date of the law, from the benefits granted by the Supreme
Court; d) it proposes to annul the rights of widows of stateless per-
sons and refugees whose husbands died as a result of the injury
which entitled her to compensation, but after the initial period
stated in the law.

The persecutees whose claims have not been recognized at all
or in a satisfactory manner had pinned their hopes on the amend-
ment for a long time. In this respect the following is to be noted:

The bill would not alleviate the difficulties of interpretation
referred to above in the previous section regarding the “induce-
ment” (Veranlassung) or its application in the various areas, al-

though it introduces a uniform (but not satisfactory) beginning.

for Rumania, Hungary and Bulgaria. Neither would it clarify legis-
latively its application to damage other than to liberty. It does not
clarify the terms “expellee,” or “support” (in case of loss of life) . It
does little to alleviate the difficulties experienced in the application
of the hardship provision or the difficulties of proof. The improve-
ment regarding legal appeals falls short of expectations. The pre-
sumption in case of health would in practice create a discrimina-
tion against Jewish persecutees, because due to the Nazi policies
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very few Jews came to be incarcerated for as long as one year
in what was officially designated as a concentration camp. Thus, the
presumption will apply only to a small part of the Jews who were
incarcerated during the war. The Government has even refused the
suggestion of the Bundesrat that the Government designate an in-
ternment camp as concentration camp. Furthermore, the presump-
tion is valid only for a 25% disability; for the rest the old procedure
with the difficulties of proof will prevail; moreover, the disability
may even be challenged. The adaptation to the present practice is
partial; for instance, in cases of health only when an annuity had
been refused totally; it works only for the future, meaning that the
payment of annuities, if at all, will only start with the effective date
of the law. v

The bill does not provide for annuities to survivors when the
injured persecutee dies (as in the case of annuities for damage to
professions) ; no payments are to be granted to remarried widows,
even if they are in economic distress.

By establishing the DM 600 million fund, two kinds of per-

secutees would be created, depending on an artificial distinction
of a date (before and after October 1, 1953), instead of on the
severity of the damage suffered. The prerequisite of one year’s de-
privation of liberty, for whatever benefit, which should also apply
in cases of damage to health, would exclude a large number of
persecutees. It is not known how the fund would function, how
much the persecutees would receive, or when and how.

The bill does not eliminate the existing discriminatory pro-
visions in disfavor of the special groups, for instance, the later start
of annuity payments, the less liberal rules of inheritance, or the
factual impossibility of earlier emigration, nor does it provide for
even limited benefits other than already exist in the law (damage
to professions, for instance).

It is to be hoped that in the consideration of the bill in the
German Parliament at least the most basic- improvements neces-
sary ‘will be adopted. Otherwise, the amendment will not accom-
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plish its purpose: to provide a worthy conclusion to an extensive
program of the greatest importance to Nazi victims and to the Ger-
man Federal Republic. The discussion of this program in the Parlia-
ment was presented in the Bulletin of the Press Service of the Fed-
eral Republic, under the title “Indemnification is a legal obliga-
tion.” As the Federal Minister of Finance, Dr. Rolf Dahlgruen,
stated in his address of July 19, 1963, in Hamburg: ‘““The importance
of indemnification for the prestige of the Federal Republic in the
world cannot be overemphasized.” -
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PART A

Adjudications and Payments

under the Federal Supplementary Law

. (October 1, 1953 to June 30, 1956)




TABLE 1

Adjudications by Compensation Agencies

Claims Disposed of Payménts (Thousands of DM)
) Other Dis- Residents Residents in
Claims Received | Total Awards  Rejections positions Total Abroad Germany
1,354,5861 272,0888 124,852 96,199 45,3564 1,062,153 523,389 538,764
657,585 530,205 :

1. Includes claims. received before Oct. 1, 1953, but adjudicated under the BEG. Also included "are 166,706
claims in Bavaria and Schleswig-Holstein, which were not broken down by residence of the applicant.

2. Only those broken down by residence of the applicant. The figure on the left is for foreign residents and the
one on the right for German residents.

. There were, in addition, 63,739 partial decisions.

4. The difference of 6,552 claims is due to incomplete information.

o

TABLE I

Adjudications by Compensation Agencies
According to Category of Claim

Category of
Claim Claims Received? Claims Disposed of? Payments?
Residents German ) Rejec-  Other- Foreign German
Total Abroad Residents Total Awards tions wise Total Residents Residents

Life 49,329 20,893 19,436 19,290 6,035 8,021 5234 | 110,146 82,624 77,522
Health’ 257,395 118,616 143,779 56,8375 19283 28236 8,856 | 254,451 53,898 200,553
Liberty 285,062 164,619 70,448 | 74213 45486 22,661 6,066 | 299,629 211,613 88,016
Property 283,645 173,481 110,164 89,628 17,678 15,828 6,117 77579 55,068 22,511
Professional :

and similar

damage 302,960t 140,189 162,771 | 70,354 86,370 21,453 12,531 | 206,659 100,322 106,337
Hardship - - - 5,681 4441 894 346 6,897 720 6,176
Advance

payments - — — - - — — 106,792 106,792 37,648

1. In addition, 166,706 claims were not specified in accordance with the residence of the applicant.

2. Not included are 6,552 “other dispositions” not classified according to the category of claim.

3. In thousands of DM,

4. The difference between the sum total plus the 166,706 claims mentioned in Footnote 1, and the figures in the

o first column in Series A, Table 1 is due to inicomplete information.




TABLE III
Adjudication by Courts'

, Cléz'ms
Kind of Court Received Claims Adjudicated ‘

Totdf_ Awards Compromises  Rejections V Others

74,238 52,483 4,884 20,221 18,284 14,0042
Landgericht | 507 "37,196 | 21,738 30,750 1,947 2,037 11,006 9,215 3,150 10,125 5621 8,473

Oberlandes. 7,802 5,373 680 732 1,578 2,388
gericht 2,810 4,952| 1,165 4,208 145 535 812 420 327 1,246 381 _ 2,007

A \ «

Bundes. 208 88 39 6 57 88
gerichtshof 38 170 9 9 2 87 - — 6 14 48 9 79

1. In the table, the figure above the line pertains to total claims, the figure on the left below the line to resi-
dents abroad, the one on the right to German residents.

2. Includes withdrawals.
3. Decisions in favor of claimant.
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Year

July 1
to Dec.
31, 1956

1957

1958

1959

1960

1961

1962

Jan. 11963
to Oct.
1, 1963

i«g Payments as of the
Claims adjudicated Claims Claimson fileat  Payments during end of the year
Claims filed as of asof theend of  Claims filed at the adjudicated the end of the the year (in thou- (in thousands
the end of the year the year the start of the year during the year year sands of DM )8 of DM)
1 2 3 , 5 6 7 8
i
1,225,846 Same asin 1,003,1452 222,701 | 100,650 1,125,196 593,456 Same as in
Tasp22 47764 ommnd 153,282 6949 53,131 47,519 695091 430,105 426,088 167,368 column 7
1,718,912 378,971 1,125,196 493,066 i : 278,321 1,387,941 1,641,695 2,285,151
1,170,421 548,491 214,669 164,302 695,091 430,105 422,199 70 ,357 161,538 116,783 958,752 384,189 1,128,236 513,459 1,554,324 680,827
2,542,233 655,752 ‘ 1,387,941 823,321 3! 276,781 1,886,481 1,549,677 8,784,828
1,880,660 661,578 383,591 272,181 958,752 384,189 710,239 11'3"1182. 168,902 107,879 1,497,080 389,392 1,154,084 395593 2,708,408 1,076,420
2,674,3283 996,403 1,886,481 182,095 . & 340,651 1,677,925 1,669,912 - 5,454,740
1,975,771 698,557 627,894 368,509 1,497,089 389,392 95,111 66,!84 244,323 96,328 1,347,877 380,048 1,308,529 361,388 4,016,937 1,437,803
2,703,254 1,469,599 1,677,925 28,991 'i 478,196 1,233,660 2,059,856 7,514,596 .
1,971,618 731,641 988,702 490,897 1,347,877 330,048 -4,098¢ 83&%9 360,808 112,388° 982,911 250,749 1,626,793 433,063 5,643,730 1,870,866
2,799,574 1,908,680 1,283,660 96,315 a 439,081 890,894 2,241,251 9,755,347
2,089,680 759,894 1,321,543 587,137 982,911 250,749 68,067 28,248 332,841 106,240 718,137 172,757 1,881,208 859,958 7,525,023 2,230,824
2,899,540 2,294,508 890,894 99,966 385,628 605 ,237’ 2,265,564 12,021 411
2,129,148 770,392 1,603,493 690,815 718,187 172,757 89,468 10“‘598 281,952 103,676 525653 79,574 1,955,281 310,283 9,480,304 2,541,107
2,976,140 2,489,396 605,282 76,600 ; 195,088 486,744 1,597,809 13,619,017
2,185,776 790,364 1,756,710 732,686 525,653 79,579 56,628 19,9’::2 153,215 41,878 429,066 57,678 1,385,125 211,684 10,866,229 2,752,788
1. In the table, the figure above the line pertains to total claims or payments, . 4. The decrease was due to a recount of the claims, '
the figure on the left below the line relates to residents abroad, the one on 5. Corrected figure. ,
. 6. In this and other tables, no completely direct relationship exists between, '

Claims Filed, and Adjudications Made by Compensatlen Agencies, by Years, and Residence of Claxmants,

Payments Effected by Years '*&hd Residence of Claimants.

TABLE I

the right to German residents.
2. Tentative total of pending claims. There is no breakdown by residents because
not all the Laender had reported it.
8. Corrected figure.

adjudications by compensation agencies and court decisions. Furthermore,
these decisions included ad]udlcauons by agencies which had taken place at

an earlier period.
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Land
Baden-
Wuerttemberg
Bavaria
Bremen
Hamburg
Hessen

Niedersachsen

Nordrhein-
Westfalen

Rheinland-Pfalz

Schleswig-
Holstein

Berlin
Saar
Total

TABLE 11

~ Payments by Land

Total Residents German

Payments Abroad Residents
515,063,000 384,289,000 130,774,000
1,356,000,000 969,740,000 386,260,000
76,710,000 - 34,074,000 42,636,000
455,461,000 245,516,000 209,945,000
1,123,646,000 855,091,000 268,555,000
885,228,000 670,796,000 214,432,000
3,902,745,000 2,942,372,000 - 960,373,000
2,459,423,000 2,339,187,000 120,236,000
89,395,000 21,371,000 68,024,000
3,738,869,000 2,877,466,000 860,903,000
. 79,130,000 49,716,000 29,414,000
14,681,170,000 11,389,618,000 3,291,552,000
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TABLE III

Claims on File on September 30, 1963, by Land and Category of Damage

Claims
Economic Pending
Special | Profes- | Advance- | Aid to | Hard- | Sept.

Land Life Health | Liberty | Property| Possessions| Levies sions ment  |Returnces| ship | 30,1963
Baden-

Wuerttemberg 300| 1,201 316§ 1,701 13,687 | 1,236 | 1410 558 20 54 1 10,338
Bavaria 2,2521 9,858 1,127 1,781 2,008 1,491 | 2540 476 13 21 21,043
Berlin 8,437 15,026 7,747{22,366 | 24,920 | 4,461 | 27,463 | 11,602 59 31117,083
Bremen 57 166 165 278 313. 124 384 141 5 1 1,634
Hamburg 890| 2,170 1,144} 2,895 4,983 | 2,018 | 42461 1,562 63 21 19,723
Hessen 817 4,264 812 2,359 2,248 | 2,075 954 744 18 — | 14,291
Nieder- ' :

~ Sachsen ' 922 2,583| 2,040| 3,235 8,708 [ 1,671 { 3,298 | 1,436 65 32| 18,985
Nordrhein-

Westfalen 8,328| 21,658 | 20,930 1,434 576 | 1,785 737 1 1,610 28 341 57,070
Rheinland-

Pfalz 22,918} 81,448 122,023] 5483 9478 | 4,384 | 15,841 | 1,076 47 1,364 | 214,062
Schleswig-

Holstein 51 121 57 30 20 40 45 49 14 12 439
Saar 591| 1,580  1,555] 2,052 | | 1,864 578 | 1,908 | 2,052 ' 156 -1 12,081

. Total 40,363 | 89,524 | 157,916| 43,614 | 63,600 | 19,813 | 58,816 | 21,106 | 488 1,504 | 486,744
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July 1 to Dec.31,
1956

1957

1958

1959

1960

1961

1962

Jan. 1 to Sept. 30,
.1963

TABLE V

Adjudlcatlons by Compensation Agencies by Years, Categories of

Decision and Residence of the Applicant®

Total
Adjudications

100,650

Awards
71,479

Rejections

20,871

Other
Dispositions

8,300

53,181 47,519

278,321

41,484 29,995

198,004

7,047 13,824
53,554

4600 3,700
26,775

161,538 116,783

276,781

127,905 70,099

176,257

17,997 = 35,557
70,188

15,636 11,137

30,336

‘168,902 107,879

340,651

122,236 54,021

184,182

28,691 41,497
87,141

17975 12,361
69,328

244,323 96,328

147,872 36,310

49,757 37,384

46,694 22,634

473,196 194,832 181,252 147,112
360,808 112,388 154,258 40,574 © 83,161 48,091 123,389 23,923
439,081 183,268 140,684 115,129
332,841 106,240 152,942 30,326 93,271 47,413 86,628 28,501
385,628 165,594 121,199 98,835
281,952 103,676 138,385 - 27,209 78,569 42,630 64,998 33,837
195,088 97,534 53,441 44,113

158,215 41,878

84,617 12,917

36,575 16,866

82,023 12,090

. The figures are subject to corrections which were made from time to time. Thereupon the data on adjudica-
tions differed somewhat, in fact, from the figures given in the table.

In the table, the figure above the line pertains to total claims, the figure on the left below the line to residents
abroad, the one on the right to German residents.
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TABLE VI

Awards Made by Compensation Agencies,
by Category of Damage

Claims of Claims of

German Foreign
Category of Claim Total Claims  Residents  Residents
Life 57,756 15,440 42,316
Health 152,515 40,317 112,198
Liberty 491,188 55,120 436,068
Property 31,072 11,927 19,145
Possessions 102,780 17,598 85,182
y , Discriminatory Levies 44,081 11,471 32,610
' Damage to Professions 327,448 115152 - 212,206
‘ Damage to Economic Pursuits 86,474 10,480 25,094
Assistance to Returnees 23,468 21,094 2,374
] Hardship Payments 4,858 2,842 1,516
| | ' Totals 1271,140 301,441 969,699
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PART C
Statistical Data "Covering the
Whole Ten Year Period




TABLE 1

Payments by Category of Damage (Thousands of DM)

Category of Damage

Life

Health

Liberty
" Property

Possessions
Discriminatory Levies
Damage to Professions

Damage to Economic
Pursuits

Assistance to Returnees
Hardship Payments
Totals

Advances on Future
Payments

70

Paymenis to

Paymentis io

Residents German
Total Payments Abroad Residents
1,573,325 1,149,640 423,685
4,354,738 3,130,019 1,224,719
2,375,171 2,193,770 181,401
340,280 124,096 216,184
398,997 321,947 71,050
262,157 229,962 32,195
4,757,003 3,888,233 868,770
85,520 59,488 26,032
136,363 9,971 126,392
63,990 18,757 45,233
14,347,544 11,125,883 3,221,661
$33,636 268,733 69,903

TABLE It

Claims Filed, and Ad]udmatlons by Compensatmn
Agencies, by Category of Damage’

Category of
Claim

Life -
Health
Liberty
Property

Possessions

Discriminatory
Levies

Damage to
Protfessions

Damage to
Economic
Pursuits

Assistance to
Returnees

Hardship

Claims Claiins on File

Claims Filed Adjudicated Sept 30, 1963
209,752 169,389 - 40} 863
48,298 161,459 46,190 123,199 2,103; 38,260
441,004 351,570 - 89BoR
123,209 817,885 114,197 287,378 9,012 - 80,512
901,318 748,402 157,916 'j;'
129,062 772,256 124,462 618,940 4500 153516
228,722 185,108 - - 435
77,828 150,894 70,807 114,801  7:521- 36, 093
295,510 241,910 5;,500
77,677 217,833 66,808 175,102 10,869 42,731
135,526 115,718 19,813
34236 101200 81,254 84450 2,062 16,831
570,751 511,985 58,816
216,234 354,517 208,432 308,503 12,802 46,014
144,716 123,610 21,106
47,788 96988 40,475 83,135 7,258 = 13,848
- 88,374 87,886 488
80,580 7,794 30239 7,647 341 . 147
10,877 8,873 1,504
5512 4865 5322 8551 190 1314

o ‘:'.aw’:

1. In the table, the figure above the line pertains to total ckums the
figure on the left below the line to German residents, the one-on the
right to residents abroad.

. ;‘,
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Land

Baden-

Wuerttemberg 58915

Bavaria
Bremen
Hamburg
Hessen
Niedersachsen

Nordrhein-
Westfalen

Rheinland-?falz

Schieswig-
Holstein

Berlin.

~ Saar

Grand Total

TABLE III

Claims Filed, and Adjudications by
Compensation Agencies, by Land'

Claims Claims on File
Claims Filed Adjudicated Sept. 30,1963
170,874 160,541 10,333
112,669 55,631 104910 2,584 7,749
840,055 819,012 21,043
123,723 216,332 116,837 202,175 6,886 14,157
18,090 18,090 1,634
12,281 5809 12,281 . 5,809 951 683
116,587 96,864 19,723
52,008 . 64579 46,071 50,793 5037 13,786
234,684 220,393 14,291
46,187 188,497 41,852 178541 4,335 9,956
185,528 166,543 18,985
" 49,030 186,498 47,254 119,280 1,776 17,209
709,871 652,801 57,070
278,877 430,004 274,650 878,171 4,247 52,828
706,513 492451 214,062
21,694 684,819 17,566 474,885 4,128 209,934
85,426 34,987 439
26,216 9,210 25957 9,080 259 180
424920 307,887 117,083
. 103,988 320082 84,160 223,668 19,819 97,264
T 88,502 21,511 12,081
18,145 15447 11,389 10,122 6,756 5325
2,976,140 2,489,396 486,744

790,364 2,185,776 732,686 1,756,710

57,678 429,066

1. In the table, the figure above the line pertains to total claims, the
: figure on the left below the line to German residents, the one on the

right to residents abroad.




Land
Baden-

Wuerttemberg

Bavaria

Bexlin

Bremen

Hamburg

Niedersachsen

Nordrhein.
Westlalen

Rheinland.
Pialz

Schieswig.
Holstein

Life Health
9,427 (65203 21428 (12916
9127  (6,298) 20222 (11,898)
2477 (1528) 4080  @2912)
51506 (27.9%2) 71297 (44872
23686 (10,760) 66,258 (43,307
2443 (14.602) 56895 (56968
6,608 (4056) 25240 (18.347)

03,624 (50.453) 507,500 (872501}
20,086 (13826) 51,210 (35.788)
16,509 (10,999) 36215 (28.219)
6,825 (4,077} 24995 (15551)
250,343 (160,305} 952,574 (601.951)
801 @65  Z)5)  (647)
744 (244 1978 {576
241 1,097 {275,
07 (& 126 22,520 (7626)
6484 g.wsy 9564 (4.200)
5504 , 355 7,854 2.754)
1600 (5400 2703 (978
45,867 (185,764) 112289 (38,170}
14,446 (11,842 28,562
18,629 510‘999; 24,298 ?snsg
3484 (2507) 9475 (IAIS)
BB,644 (51,548) 216,887 (165447}
9,373 6,082y 25112 (16,392
8,451 287 22,520 (14,024)
2,245 1,829, BOIS  (6512)
40,338 (34.0%4) 2355M (142,189}
64,118 545.953} 163,781 (118, m)
55,785 (37, 746} 142,093
14,955 (10,466) 61,922 43088)
485,610 ($59,807) 1,925,824 (1,500.487)
57,385 (55906) 64,677 (60,999)
34467 (38,602) 88,220 (29,557
17,891 (17,581 12,612 {11.466)
445614 (435238) 278655 (247.067)
2,588 64 5,195 1,3%9)
2,587 5,074 1,361
655 1621 (mg
16,620 (1,589) 32687 (7401
1513 635 8,184 (3416
1,022 428) 1,654 ?97§
381 143 568 544
8078 (3920) 14381 (9,808

Liberty

T (22077)
81,305 cza ass)
12276 (3.554)
61446 (51,986)

HZG618 (82,319
1IL521  (81.522)

59,436 (44,580 -

$22,159 (265.865)

57350 (44,553)
49612 (38504)
36907 (29.97%)

198,591 (153.500)
2,114 (668

1,949 (65x§

860 {407

3,581 (187%)
15088 {7941

18944 (7.586)
8500 (558
25,199 (17,734
45796  (38,157)

44984 (37478}
26435 (22.431)
145354 (127478)

32,501 (24,746)
20,261 (22.959)
16081 (14,11
95,096 (85,554

180,128 (146,875)
168,198 {135,945)
80656 (19,770}
104,788 (356,631

408,895 (400,992)
281,872 (279,080)
299,102 (237456
1,112,619(1,106,817)

5940 (1,592)
5897 (L,505)
1971

5771 (3.206)

5,334 gmn)

3779 {1,801)
1864 (981
552 (3027)

Possessions

177, 976

1,988
1,620

574
2,175

30,729
3,088
1,058

275
1876

4,660
2,608
104
562

(20,058)
(17,881

(7,601
(24,482)

(19,922)

(18,775)

7,071}
(18,601

(53,547
(32.278)
(24,115}
(145,884)

(1110
(962}
(458

{1,809
(10,207
(6,742)
,846)
(13,008)
9,998
8,991
(14,429)
(38.653)

21817
{18,2’1513}
(‘gks%
(25,201)

(23,888)
(19,465)
1,780)
4,859)

€1.005)

(59)
(253)

184)
1,144)
5

@61

TABLE IV
Dats on Claims Filed, Claime Adindicsted, Awsrds Granted, and Payments Made'

Property
16,432 (10,759)
781 948
1,052 {706}
8,158  (5.379)
25708 (14.852)
25,922 {18,188
2449 1,675}
50,958 (6,465}
36018 ©9.911)
14,852 (10,720}
6,029 (4.951)
29927 (23,070)
2,540 (802)
2262 (682)

672 {97)
1374 (575)
15,821 (981
12426 (6,956)
2188 (149
8278 {2,188
28,577 {19,159
21,218 {17.206)
2062 {1,756}
73,758 (10,486)
20,179 (15726}
16944 (12,776)
2280 (1,698)
20,760 (9,175)
52,498 (28,426)
51,922 (28,18
1728 (9,054
58,060 (35.972)
16276 (M352)
26,798 (25.628)
9716 (8.254)
21,903 (19!34)
3288 (1,318)
3268 (1508
C 788 (544)
896 (486)
4,438 .67‘8
2,569 g,5e7g

667 (552)
3850  (2461)

1. Four lines of figures are given for each land. The Gt line pertains to claims
filed, the second to caims adjudicated, the third to awards granted, and the
fourth to payments made, In the thousands of DM. The first three categories

pertain to the period

'l9

ptcmb« 30, 1963, and the fourth to

. Special Levies
11,857  (8.609)
10,621 (7.504)
3850 (2,468}
16,059 (15,128)
1188 (8141)
9,697 (6,768)
5224 (5.980)
21,978 (18,307)
16,348 (15,400)
11,887 (9,547)
8638  (7.07)
109,747 (92,773)
927 {408)
808 (3.»5)
836 151)
1,562 (1;453)
1L107 (8226
9,089  (6,310)
4,651 (3504
12,607 (10,551}
15,938 éMSlS)
18268 {12,688
4,804 (4,087}
30,826 (288!6)
11,655 9,529)
9,984 {7.953%

3,796 {3,139
2176 (21.314)
30,979 (15,900}
28,244 (14.568)
9841 (4.78%)
29717 (25,572)
22,551 {21,357
18,147 (17,648)
3338 (3117)
16,791 (15,678
1,638 (788
153 (112)
528, (8%
539 (296)
1,363 (699)
785  (376)
75 1)
185 (184

Economic Aid to
P o R
40,159 (28,708) 10,267 (7.494) 2,518 (328)
38710 (22.876)  9.709 (7.000) 2498  (328)
19681 (13,364) 2,205 (z 377) 1,368 4%}
251,206 (204,975) 7,364 8230  (568)
55070 (24,799) 9997 (353 A3 (965)
52530 (28,770} 9,521 (53587 3381  (964)
26,819 (15,078 2,159 (1682} L3896 5230)
285,520 (190.755) 5588 (4,04%) 10,017 625)
129,650 (100,808 38,160 (28460} 8,956 g-)
102,187 (78,975 26,567 (18692} 8,897 .
86,250 (69,498) 20418 (14,445 778 (-
1647.027(1,426,089) 17172 (14381}  4L711 -~
5586 (LAY} 1,522 (395) 385 5
5,202 (1;22) 1381 (356 380 s}
8470 (29 500 (85) 225 (35)
34,578 (l8490) 138 (122 1,587 “)
$3694 (16884) 8125 54,481 2251 (197}
29448 (14.288) 6763 (35%4) 2188 (197
20062 (10,589) 1916 {1353 1688 (i06)
217,358 (150,000)  4.5% (2355, 9852 (1,538
55,548 §415oa> 10814 (8,986) 4395 (2481
54,901 (41,105} 10,070 (894%) 4377 (2415
36,057 (27,704) 2228 (2061) 2,262 ©77)
602,029 (424,8B1) 10,446 (10144) 18978  (3367)
47,959 (32,394) 10928  (B420) 2497 (1,269
44,006 (29.544) 9492 (7079) AR (1,210)
27,42 (20.261) 1387 (1,257) 1504 (694)
401,694 (348,121) 5950 (8,697) 9,061 P
113915 (42,161) 29478 (12553) 9,148  (1,698)
113,178 (41,914) 27,868 (12,386) 9,020  (1,692)
67,080 (25124) 3961 (1812) 4779  (429)
814484 (S81,414) 36,016 (18487) 27,878 (3,074}
71584 (B618) 19,382 (18,187y 2,109 582}
55,743 (50,208) 18,506 (17,89 2,062 &86)
35081 (20352) 1464 (1,310 1,340 (40}
534484 (496,378) - ) 7588 (19
10366 (1,65 2271 (815 715 66)
10521 (1637) 2222 {795 701 66
4,577 (618 172 ém 150 11
27,980  (B.O5 198 19) 901 q
7428 (3,570) 8768 (1,596) 2011
5520 (28200 L711 1,855 (244§
3241 (1775 69 (53} 1077 109
40584 (80,127 108 (85) 5871 ug

the period October 1, 1958-September 1, 1963,
peraain (o

Figures in p

in Ge

nnzny
2. From July 1, 1958 to Sept. 80, 1963.

abroad, and the others to residents

Hardship
984 1
880 &33
351 (69)
5196 (482)
916 {(172)
914 (70
509 i
15,801 {1,166}
1299 (644
1296 {644}
10857 {563
17098 (11,559)
129 &)
128 8
109 @
1,426 -}
2 (8
287 Bl;
150 241)
2,568 {268)
547 }
547 ?g)
504 58]
5,198 (w}xi
661 (17
629 ¢ 6%
7 @6
4649 (208)
2486 {983y
2452 gﬁ 1}
828 18)
5979 (1,308)
2,370 ,508)
1406 3,234)
548 (46;&
3536 (2,.285)
838 (8
326 (32
148 &)
1923 6
8 —
8 -
7 -
121 -
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TABLE V
Court Actions Filed in the Landgerichte, by Land and Disposition.!
Actions Nature of Dispositions _
Actions
. Judgments . Pending
Land "Filed  Disposed of | for Plaintiff  Dismissals  Settlements Withdrawals Sept. 30,1963
Baden- '
Whuerttemberg 27,995 28,791 8,342 8,806 6,712 4,931 4,204
Berlin 34,892 82,271 3,298 10,448 4,710 13,815 2,121
Bremen 1,150 1,104 386 477 89 152 - 46
Hamburg 7.166 6,208 678 3,231 865 1,434 958
Hessen 84,525 31,298 5,023 8,451 10,954 6,870 8,227
Nieder-
sachsen 16,348 14,671 2,494 7.157 1,659 3,361 1,677
Nordrhein- ,
Westfalen 55,203 42,121 5,451 18,334 6,983 11,535 13,082
Rheinland-
CENTEp Ptalz 45,101 26,368 1,809 8,071 10,152 6,336 18,733
=z % Schleswig-
2 £ Holstein 5,263 5,056 291 1,728 1,011 2,026 -207
2§ sa 1,397 907. 187 410 33 277 490
&310m® Total 298,540 183,795

1. Bavaria has not supplied statistical mate\ria} on court actions. The totals are therefore incomplete..
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TABLE VI

Appeals Filed Against Decisions of the Landgerichte, by Land and by Nature of Dispositioﬁ.’

Nature of Disposition Pending
Total  Appeals ) Appeals Appeals
Appeals Filed by Appeals  Appeals Settle- With- Dusposed Sept. 30
Land Filed  Plaintiff Rejected  Granted ments drawals of 1963
8,781 1,544 852 626 481 539 849
Baden- A 4,431 (700) (174) (190) (94) (128) 3,
Wuerttemberg? 190 81 752 23 238 10
B e an (43) ) @
. 4,863 1409 - 306 L35 . 2,013 5,522 493
Berlin A 6,015 (659) (114) (204) (136) (205) ’
A G © @9 " @)
167 107 25 4 31 318 49
Bremen A 855 46 @7 (66) (12) @1)
B 31 17 1 1 - 5 29 2
(12) Q) ) &) ¢y
1,753 . 836 292 240 285 1,850 129
Hamburg A 1979 (996) (6) @4) @y (36)
B 151 2 88 217 = 10 140 11
(66) (15) @48 @ -)
Csg0 | 1798 . 62l 876 575 .
Hessen A 5259 (508) (92 . (197) (37) (182) 4478 8
, 9297 184 41 1 7 589 47
B 429 (g5 (20) 64 . (1) (10)
NS 41,500 851 . 870 . 842 | o .
e iy @ @y oam S 3
6 18 «
B209 g a7) (3) S 196 13
| 4,896 2,563 789 611 ~ 938
Nordrhein- A 8755  (914) (355) (@53) 17 (189) 5810 2,945
Westfalen 286 152 62 - 71 365 113
B 478 (79 25) (49 ] ®) '
. ' 2,961 1,155 182 415 249
Rheinland- A 3,387 (426 (85) aiy @) 1) 2802 1,085
Pfalz 146 59 2 7 178 24
B 197 (1) (16) (28) -) ®)
_ 600 802 77 56 165 ‘
Schleswig: - A 727 (89) ® ey  a 0% 0
Holstein 88 22 1 - 15 50 .
B 57 (9 Q) 4) =) ) )
‘ \ 88 62 1 3 22
Saar A 33 29 (8) (13) [6) (6) 117 116
5 2 3 — 1
B 6 () -) - -) =) 6 -
Total A 35,167 | 28,372 6,795
B 2,058 1,805 253

1. Bavaria has failed to supply statistical material on appeals before the Oberlandesgericht and the Supreme
Court. The totals are therefore incomplete.

2. A = Oberlandesgerichte (in Berlin the Kammergericht).
B = The Supreme Court. . :

'I‘he ﬁgures in parentheses refer to actxons taken by the mdmdual\Land R BRI

76, ‘



1t

1957

1958

1959

950

1961

1963
3months

TABLE VII

Awards by Compensation Agencies, by Years and by Category of Damtage and Payments (Thousands of DM)®

Property, Incl. .
Possessions and . Economic
Life Health Liberty Discriminatory Levies Professions Advancement Aid te Returnces Hardship
2,148 4,964 30,705 8,056 17,700 1,150 6,451 305
(152,358) (349,528) (485,225) (141,938) (342,169) (10,042) (88,046) (15.398)

868 1,280 1,608 8,356 23,549 7,156 5,232 2,824 9,340 8,360 674" 476 160 6,291 58 252
(54,425 (9793%)  (99288) (250,235)  (358479)  (76,746) (105350  (35.987)  (0L727) (140447)  (2,09%) @947 (998 (32,048)  (1,567)  (13,831)
- 12,085 . 28,061 105,756 27,746 81,470 4,528 13,797 1,080
{305,600) (712,697 (757,969) (267,290 (882,001) (15,954} (78,579 (17.742)
5517 6,568 8,850 14,231 85,792 19,964 19,849 897 45,676 85794 2,727 1,801 898 12,899 100 930
(141,558)  (164042)  (271.705) (440,992)  (648.295) (109.674)  (207.888) (59407) (604,056)  (277,943)  (5.591)  (10343) (4216  (7536%) (1.980)  (15.762)
19,862 39,842 166,764 49,151 151,887 8,899 17678 1,647
{450,549) (1.070,263) (1,002,434) (874,077 (1,488,765 (25,07%) (98,958) (22.501)
10,684 9,178 18,149 21,603 187,270 29,494 35,950 13,221 92,872 58515 5,700 180 1,365 16,813 146 1,501
(233,770)  (210779) (476.603) (593,060) (872904 (129530)  (28,967) - (92,110) (LIISB48) (B69917) (1223) (12889 (6471) (49D (22%9) ,205)",
27417 56,770 246,614 71,088 192,478 14,514 F

{621,080) (1.465,744) (1,501,054) 493,997 (2,138.249) (87,490)
16,510 10,907 29818 26952 210,578 36,036 53,271 17.817 117,663 74815 9,865 4649,
(366,777)  (254.258)  (731416)  (732,328) (L156,709) (144,345)  (361,349) (152.648) (1642015 49628) @QLVI9)  (15771)
37,117 80,817+ - 330,189 - ‘ . 96,507 - 236,878 - 678
{876,779) (1,999,387 (1,657490) (678.929) (2,820,617 (62.797)"
24,526 12,591 47,536 82,781 285,141 44,998 72447 24,060 147420 80,458 14,426 6247
(74032)  (302,747) (1,182,923)  (866464) (1,497,202) (160,288)  (440208) (28,721) (2218626) (G0L99N) (82,736 (20,041
45,312 110,028 401,314 126,304 272,884 26,991 22011 © 3,168
(1,121,889 (2,790,685) (1,966,739) (832,210) (8.581,922) (65,244) {130.708) (43,573) :
31,413 18,899 78,736 36,292 351,530 48,784 95 147 31,157 173,102 99,782 18,950 8,041 2119 19,892 700 ‘2,468
771585 (350,304) (1, ?89095) (1001,590) (1L796276) (170468  (40315) (291.895) (2.8%0071) (T0L851) (42810)  (22434) (3.306) (121402) (M) (446TE
53,288 136,852 457,268 158,285 308,420 2,862 22,858 3,798
(1,386,002 (3,697,408) (2.196,900) (941,575) (4,260,711) (79,495) (188,169 (56.055)’
38,515 14,973 97,928 38,924 403,761 53,507 120,369 37,916 198,051 110,368 23292 9570 2,274 20,564 1,092 2,701
(991620) (394,382) (2568,080) (1,120.814) (2019,180) (I77,770)  (624315) (317.260) (3.460,367) (B00314) (54360)  (25,135) (8767) (123.402) (15.08%)  (40.866)
57,756 152,515 491,188 177,933 327448 36,474 23,468 4356
(1,578,325) (3,854,758) @.875,171) (1,001,434) (4.757,008) (85,520) (136,363) (63,980}
42,516 15,440 112,198 40317 436068 55,120 136,987 40,996 212,296 115,152 25994 10,480 2,974 21004 1516 2,849
(L149/640)  (423585) (3,130019) (724719) (@198770) (1B1401)  (675005) (325.42) (388828%) (686.770) (59.488)  (26.032) (9.971) (1263%7) (18759 (4522

the right to German residents.

Figures in parentheses are payments, and pertain to the whaole ten-year period
(as shown in the official statistics). To obtain the payments made under the

1. In the table, the figure above the line is the total of adjudications or pay-
ments. The figures below the line refer on the left 1o rcsxdcnu abroad and on

Federal Compensation Law only, payments made between October 1, 1953

and June 30, 1956 (sec Par& A, Table I} must be deducted. This is not always
possible because the statistical reports for the first period are less detailed than ,
for the second.

Advance payments made are not included because the statistical reports do not
divide them by category of damage.

K
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" Arab statés. It seems both reasonable and natural for any people with
" . & community of interests to unite on & federal basia. The. Arabs long ago
_ reslized that they have common interests and adpirations, sufficiently -
- important to form & union. Moreover, they had bitter experience with
" disunity during the period between the two World Wars. A kind of Arab

“interdependence feeling,” accordingly, has émerged which is particularly

sensitive in its reaction to any encroachment on the independence and
7. political integrity of the Arab countries. The Franco-Lebanese crisis- of

~ 1943 and the Frinco-Syrian crisis of 1945 have stirred the whole Arab -
World and given sufficient grounda for the belief that-thé Arab countries

A LONG-TERM VIEW* - LI
| ‘CONSTANT 8OUTHWORTH . - -
s« ' Washington) D. C. - PSS )

- SHALL ENEMY PROPERTY BE RETURNED? -

wThe ultimate}diep‘osition of. some hundreds of millibﬁ-dollam’ w:ort}; of
roperty of enemy aliens, now under thecontrol of the United States gov-
ernment, awaits a decision.-In addition to patents, trademarks, copyrights
i tc., the Alien Property Custodian has subjectéd to control enemy prop-
.are ready to cobperate and to act together when there is need. During the orty. smounting to nearly 200 million dollars, -composed primarily of -
_recent Franco-Syrian crisis, thé Council of the Arab League met on June e b‘f&flm‘!ﬂmﬁl’pﬁm. The United States Tre‘asix'ry has-blocked some 330
"4, 1045,-and after a few meetings it passed a résolution on June 7 de- 3= million dollars.worth of the assets of enemy nationals not involving con- '
" claring that France had committéd aggression on Syria and the Leba- so)) trol over specific productive assets, e .- ) 8!
“ non and supporting the demand of Syria and the Lebanon for_ the im- ‘Many international lawyers hold that international law ’!‘eﬁuires:;v)ost:

mediate evacuation of all French troops from the Levant. The Council war regtitution of, or in'lieu of restitulion compensation for; enemy. p )
_ then declaréd that “in accordance with Article six.of its covenant {pro- vate property eequestered, during & war; andzan iinpoi'tant”questioﬁ oft -
" viding mutusl sid for-a member aftacked] the.Arab: League has decided po'hcy now presents itself. "This article, on the basis of long-term éémi&er- g

t0 take necessary measures in order to resist, French aggression.” """~ ations, advocates & policy of restitution, - - .. - - E L T

The Arab League showed further evidences of codperation-in. the’ o - T . o = ‘

#1. ;-“United Nations Conference on International Organization held in San-

Francisco. Five states of -the” League were’ represented, namely, Iraqg,
-, 8yria, the Lebanon, Saudi Arabia, and Egypt; and the delegations of
"2 .these states stood together as one bloc in all matters of common interest

- to"the Arab World..They will most likely take the same attitude inany
7. future international eonference;-as well a8 in: the ;new Upited Nations
" Qrganization. S S Pl T s
* * The League of ‘Arab States is regarded by predominant opinion in the

Arab World a8 a step toward .the realization of & future United Arab

"+ State: Arabs are quite aware of the difficulties which-must be overcome
.= before that ultimate objective is reached. The present: srrangement.

accordingly, is only & transitional stage which most likely’ will lead to

closer unity: between certain Arab countries; such a8 Syria ‘and Trans- -

jordan; and later probably between ‘Iraq, Syria, the Lebanon, ard
. Palestine. The Arab I;eh.glié will 'then' be maintained only to provide a
medium of cobperation between the Arab Union and those countries”

which-have remained outside the Union.

L. DISTINCTION BETWEEN RBSTITUTION AND COMFENBATION ..
: I'!'ne distjncti_on between restitutionand_compensation is, of course,
qg?mc&nt‘m developing a policy on treatment of enemy prbp’erty Resti: L
uthn, which consists in returning-the property in’a form-as sin:nilé'r as- -
possible to that in ‘which it was taken over, was contemplated where it
;hould'be feasible in the original Trading with the Enemy Act of 1917
under which edemy property was sequestered in the last war. Section 12,
of t}:st act gave the Alien Property Custodian thé powers of a.“common-
lg.w t,mstee,”'aqd a-sale or other disposition of the prdpértj was to be
Me only “when necessary to prevent waste and protact such property ©
'qnd to the end that the interests of. the. United States in such’ property:
;i and rights, orof suchperson as may ultimately become entitled thereto, or )
! }he proceeds thereof, may be preserved and safeguarded.” Compensét;on .

_ Involves the sale or other disposition of the propérty end eventual return©

o the previous owner of the actual o 3
fo the p r of the proceeds of sale or mone enti :
the property’s value, o - . R i rePregenyg_fl—g -
'1;1:3 Allen'Prc’).perty Custodian says thétf “the program of véoni\zerting.
vested property into cash does not in any way. prejudice the character of

ny ultimate stattflement” and,_that the “original owners are in general
mterested not in’specific vp'ieces of property but in the economic value™ .

* The attitudes ei;resaed in'ii\is articl ) 0 fiter only, who, :

*Thea L cle are.those of the witer only, who, how-

m, vi:;slfma to make appreciative gcknowlgdgp‘uént of the encourégeme'nt and belp‘_
el ron‘n Drf prert R. Wilson of Duke University and Mr, Walter Hollis.

P . . . = B
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“of their property a8 a source of income.”! He indicates that compenes- - % The Treasury Department has stated that it “is the policy of. the United
tion, at current market prices, will satisfy the owners as well a8 restitu- - ;- Blates-Government to.sliminate all financial and commercial activity . -

.- tion. One may question this assumption, since the current market price: [ engaged in by individuals and concerns within the United States whosi“ ’ g
" would ordinarily. not be as great as the value the-property had as a “going” influence or activity is deemed inimical to ‘the defense. of the Western = - E

concern”—as.an integral part of the ecofiomy of the country where it _Hemisphere.”t - .o ® ) e ) s

18 located. For instance, without the know-how of ‘the previous owners; . On November:15,- 1943, Representative Gearhart. intr;xiuced’, a bill

- their personal skills, and long-time familiarity with the technical and- (H. R. 3672) which would bave brought abeuit the sals of enémy patents,
eompetitive ins and outs of a business, its productive snd profit-making trademarks, copyrights, and other enemy property in the Uni tid pStatég’

- possibilities may be considerably less. Also the former owner of a property i+ impounding their proceeds, together with e'nemy;funds in the Uniteci ER.
might not be permitted to'convert the dollars-he receives for it into the Btates, in an ‘agcount t6 be used after the war t0' reimburse American =
‘currency of his-own country; or might not be able to do it on terms nationals for losses sustained by them due to the action of ‘enemy govern- - .
satisfactory to_him. Furthefmore, the ownef'might have an interest in ments. The bill enuncisted the policy that enemy governmentsshould; ™ - .

- retaining the:property quite apart from it pecuniary value. -~ 'y o o

3 : _ ) a8 part qf. the peace settlement, reimburse their natiohals in f ull fof their
** Nevertheless, in cases where liquidation has taken place compensation property in the United States reized by the United.States government.-
- on a fair-value basis would ordinarily be the most that could be done for - At a conference held in Washington in 1042, all of the American
" .. the owner.  Although for conveniente in the following discussion of a Republics, including the United States, joined in recommeriding;-amon
" desirable policy compensation has not ordinarily been separately men- other things, that each of these countries adopt a8 soon o lioasi’blé"“ﬁigl SRR,
~ tioned, references to restitution are meant to apply also, wheré ap- " , Roessary messures . . . to eliminate-from the commercial, agricultural, -
e ot of o o o lhrs industrial, and financial life of the American Republios all influence of . -
reasons, compensation would take the placeof restitution. -~ - = governments, nations, and persons within- such nations who 'through:'.
‘ ense e natural ?"r jm:idicalA persons or by any other means, aré; in t,h'e opinion
?f the respective governments, acting ‘against the political and economie °
mglependenge or security of.such Republics.”” The declaration went on to .
Tocommend: that businesses, properties, and. rights of such. natural or .-

e " I1. PROPOSALS MADR IMPLY NON-RETURN -7,
- The_general implication of action and statements’ relative to enemy’
- property sequestered by the United States Government . appears t6 be -

that the property will not be returned. A similar implication exists in
-~ -inter-governmentsl pronouncementa to which the United States. is a °
- party covering the-treatment of enemy property in the Western hemi- |

_-sphere. The ‘Alien Property Custodian had stated: Our third respon~

- sibility is undertaken on.the specific” instruction’of the President. We
shall refuse to sell-or to release title to the enemy patents. The inventions
. covered by these patents will be made a: permaniént pessession of the

American people, and, through freely granted licenses, they will be in- -

corporated in our nationsl industrial machinery.”? (Italics mine))

. Although up to April, 1845, the Alien Property Custodian sold only 4

negligible portion of the business enterprises- which he had subjected to

_control, he intended, as soon as the necessary arrangements conld be

‘madé, to sell all such property except enterprises which, in the national .

- interest, it might be desirable to keep under control for a longer, period.”

i . amgoﬁé FOYR:RES'I:IWTIONI R -
}_.Iowevqr, suqb a';?élik:y of liquidation of enemy interests in this hémi- g .
ephere seims Iun@esnmble, from the points of view both of avoiding " -
.permanent politico-economic warfare and of . srotecting the 6 )
Pprivate property, - © . - - o P § g the, fmﬂﬁpt of
Avmdam;e of Politico-Economic Warfare. It is ‘a.rguéd in some quarters
ﬂmt llqutdat‘,loz’xv of eneiny private interests in the countries ‘united
against the 'AxrxaVPowers -would help eliminate “the postwar German® -
£ mtw their.economy; In taking this position, a distinction is frequently " - -
e between property of bona Jfide.private owners of the ‘character, for

W

‘Tmu;\'ry’ Depaﬁmﬁnt“ A(invtt'm‘etra!ion ofth wrtivea Pinancial on o perty .
. ! 4 - A ¢ Wartims Finoncial o E
Caa.lmk of the United Statss Government (Deo., 1942), p.'286. - "‘fw r‘d Property L
mﬁm; ‘A;J, Inlqr:gmerican Cenference on-Syst of Eoonomic and :Fi ial -

, Washington, D.C., June 30-July 10, 1948 (Pan Amerieasn Union -Washing.
tos, D.C,, Recommendation No. VII), " Amerioan Uplon, Woshing:

' Annual Report of Alien; Propeity Custodian, 194848, p. 70. - .

* Alien Property Custodian, Polents ot Work—A Statement of Policy (Jan., 1843);
_i% For statement of policy in this regard, see Annual Report of Alien Propeérty
Custodion, 1948~48, especially p. 68. -~ - - - . s ;
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- :instance, of the typical property-of American éitiiéﬁfl in foreign countries,
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and that which haé been used by enemy states, particularly the Nazi,
state, to promote their political and military aims.® Restitution after
the war, according to this school, might fittingly be contemplated for the -
former class’ of property, whereas it might-not be appropriate for the -
latter. The central thesis of this body-of opinion appears to be that post-
war restitution in certain areas, particularly in Latin America, of certain

- .- tartellized enemy properties,.such as those.of I. G. Farben, Schering, and

* . constructive part in society; For instance, there should be no question o

Bayer, which have had & particularly intimate connéction with the Nazi
:'state, and-which have especially strong-posaibilities of pestwar mischief,

. would constitute the return of an instrumentality of economic warfare to,

_& totalitarian state in which private enterprise in any real sénse of the.
word no longer exists, It would tend, from this point of view, to guar-

antes the continitance not merely -of the prewar cartel pattern without

._appreciableva]i.,erat‘;ion,k,but of the ql;e]eton~Ngii;organization established
" through -the instrumentality of the German cartel ' members, and would
restore in such areas a degree of German industrial and political influence

_” far greater than could have been attained without use of thé between- |

- war politico-economic cartel arrangements. - ;.

-'Thoss who especially -concentrate on liquidation- of such eartei]ized

~* properties appéar to proceed on the theory that-it is_unreslistic and:

dangerous to permit .any tools. which’ were onee obviously used against

oiir interests and the interests.of & stable, peaceful world to go back into!

~_durformer enemies’ hénds, The theory seems to rest on the assumption of
“*_ (1) unregeneéracy on the part of our-former enemies;and (2) inability of
* the victorious Allies pursuant to the peace settlement to institute govern-
mental controls adequate to prevent former enemy governments. from

.~ resuming their prewar methods of politico-economic penetration of other
" .countries. ’ T R
. This.approach has the obvious appeal of taking away from a captured
criminal‘certain tools which he has misused in thé past, in order to prevent
him frof committing erimes in the future: The trouble ‘with it, however,

is that .the tools are also capable of constructive use and; deprived of
them, the presuimably réformed-criminal inay be less disposed, and find it
harder, to go-right. It is to be expected, in any case, that the Allies will
establish safeguards against the ¢riminal's rearming, dnd generally keep
him under careful surveillance for a reasonable time; also'that they will
try_to cure him of his mental disease and generally to fit him to. take d

' For example, see discussion by Mitchell B. Carroll and Edgar Turlington in!
Proceedinga of the American-Society of International Low al its $7th Annual Meeting,
pp. 72-73. Bee also Carroll's article in the American Journal of Internctionel Law
(Oet., 1943}, pp. 628-630, e S

jos5 -

. INTERNATIONAL AFFAIHS -
’rr'etumufg the property to“the control or-partial control of anything
: resembllgg the recent Nazi government.- The restored propert; wouldg"
“under thig theory of regeneration, be used by our former enil;{ies to
) ftfx;'gl;'gr»t‘}xg y»_'or'ld’s productiveness; and there would be avoided the sense
o ']‘g‘.‘f""c'f'“'h}?h cqu_ld easily regu]t.irom failure to ’fpst:ore and which

:;:u provide just _the fillip necessary to start off bur-fonnélz enemies at -
‘ju tz;st opportunity on their old gaie -of politico-economic warfare.
- Ql;lgh' on,gh_e surface such c_o.nﬁscation’ of cartellized,ﬁroperiiéa‘
- Nal?: K evc,ontrol‘of .;t,he former Nazi state might sppear to be the only
e I;s ic way of ridding. the world-of Nagi. contamination, ‘it would be
» m}e f\ :}(]);smyt the peace with what would be tantamount to an announce- -
: " epf at _wg_haye oo refal h?pe of exercising an effective discipline over
.our lormer enemies with'a"view to their ultimate full incorporation in a -
) mtl.onal»_v?oﬂd order. Instead of attacking basically the problem-of making- B
= 0:‘; enemies behaye, we §hould merely be sniping.at the tenacles of their
. Influence in-other countries, and perhaps should be-confessing a fear that
~We canniot compete successfully with-them withéut ﬁi‘st'ﬁlacin “the £
an-economic disadvantage. ~ R - PReng em *
- - Putting it another way, only reconciliation of Gur enemies with ‘their
he ::n?;grom can ensure their sicere coSperation in building up a sound -
2 ﬁ:; s;act;no'mgand & permanent peace; without such codperation, in
o of ¢ e influence. which our defeated enemies are bound eventually
e exercise again in'the world, those objectives carinot be attained. This’
‘does not mean a *'soft” peace. \ and

§ :fit;;:}angsﬁxe?iyrors‘of t{}ig war will be adequately punished and-their repeti-
T :fgua d a;.gfatgst'xn the futurg. Itis not meant here to suggest ‘réfrain-
ag M Applylng, in a8 long a postwar period as may be'necessary
eflective controls to prevent our former enemies preparing for war, It is;«

ouly that we do presumably have to live with them for some time and,

.- 8 someone has said, you ¢annot k i Sl wiehe .
down there with h eep & man in a diteh without staying

im. It seems llldlspﬁﬂﬁab]e to t‘!y to.convinée our
b o . PR,
ey can expect‘ft m us & fair ch&né e to par ticipate
/’Oﬂnel enemies thﬂt th & om I

G

i

. l‘z;n({xcap them ‘Ppermanently: Such & coirse would seem to accord with .
' 'miia igeneml:apprqach toward’t}_}e peace settlement miade by'.th:e‘-Gom-'
N Churo}? on-a Jgﬁt a‘nd‘Dur?._ble Peace’ of the Federal Council of the -
"peacag ;‘it;)f Qh€l§f: In America, 'which has espoused the ides ‘that- the ‘
ement “‘should” : ible iliati ictor
220 vomuidhe it u d t{lake P(/tssnbl'e tl_le reconcilistion of ylstor§
- John iI‘)zcki?sonrholdﬁs that failure to return'enemy p;oliefty, or tAo make
‘i“;)(};:meg:;: Endowment for Inte'matib‘nal Peace, International Cmcilt'alt'& (Mar .
o <;4 :}p. 147. (Quotationis from program of action adopted on Janﬁary“l;
» by B conference of churches at Cleveland convened by ‘the Commission.) '

s

i

- It is presumed. that the Clerman and | . °

y and trade—that we-are not planning to try to .~ -
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Industrial’“Recovery Act, 50 far a8 it sttempted t6 authorige the nat:io.hal
_g;)vemmeqt Atf) eondgmn private property for low-cost housing and slum-
; mcc% ;:;g]tect::s m;d for. the purpose of reducing unemployment, was
not 8 ;se,?ﬁ? ,.on the ground ‘t,hat such uee 0{ -»tf}}e pmpertyzwa.a .
Also 88 reg_afds governmental wartime-assumption of certain functions - -
;;9rmg§ly q:;emxséd by private business, it is clent that opinion generally )
n:the United Btates favors early return to the Previous situation. For :
nstanos, both official and private statements recently made in. this ‘
eountry favor the return-of our foreign-tradé to private enterprise as:mon
88 hth.e \War ,pﬁ'ort .and-the availability of products now in short suV 1
permit.” The Economic Charter of the Americas, part of the Fina]lp;)ci'
of the fecent Inter-American conférence gt Mexico' City, declared that
-one-of the guiding principles of the American Republics is “to prombte"
the system of private enterprise in production which has charactericed _ -
‘thee vel merican Republies, to take rinte
steps to secure the encouragément of private,eiteipﬁ;zozzlc;x?:;?sigﬁ )
lgr.as‘pqsalble obstacles which retard or disoourage eeo;aoinic'growt,h and -
(!evelopmenti”".lt seems not'at all unlikely that iri the long-run 8o impor- -
» tant s}nd'conspwuouS' & precedent as qonﬁécatibﬁ'-‘of[enémy'pr'opert -
ollowing the present war. would tend to work against the céti'nt'ry"i

. adequate compensation for it, would have dissstrous results: in_inter-
*"-national trade and prosperity. He believes that liquidation of German
-property in America in an effort to meet the postwar German threat
. to our economy would involve our taking over Nazi methods and em-
" barking on a more or less continuous state of economic.warfare with
our present enemies which would beé very likely to lead to economic. war
* with bther.coimtriés_ a8 well. The upshot-of such international economic
warfare, he further contends, could not fail to be defeat of the peace; for,
28 in the thirties, it would mean the erection.of trade bartiers, followed
by curiailment of production and-consumption, with-depressing effects:
on human welfare.® One may. agree with Dickinson in recognizing such

possibilities of a confiseatory policy. -~ . T ]
Safeguarding the . Private-Property Concept.” The concept of private
property has- been a cormerstohe of American e¢onomic_development,
including of ¢ourse.the development of our foreign trade. In spite of the
“ ‘fact that over a long period there has beén a gradual tendency to break
“down the distinction between public and private property, the desire
of the American people_to keep that distinetion-alive appears clear.
Unlesa this country, as seems most unlikely, i§ prepared. and ‘desires to
move toward ‘& conception of property-holding more like that of state-
“operated economies than like that which has been built up by political
theory-and juridical evolution in most Western countries, it would seém

dangerous to take the proposed step of confiseation. - o :
"In this connection,- one may take issue with Ralph M. Carson, whe,
_after pointing to the invocatior of the principle of eminent ddmain in the -~
present war by England and France in adopting “measures designed to
enable them to appropriate foreign-held property of their own nationals
or domiciliaries against compensation i domestic currencies,” states’
- that such “measures; as applied to affected property in this country, have
generally been recognized in our courts on thie theory.that the measures
are not confiscatory and do not violate any public poliey of -our own.”?
" . It.is very doubtful whether our courts, except in relation to purely war-
" [ time measures, have,.in general, a8 {reely approved appropriation of }
private property by the federal government as Carson indicates, On'the
contrary, dourt approval in the United States of governmental appropris

E tion of private property under the principle of eminent domain has con- §

sistently been limited to instances where a strong case of public interest, 5=
in such appropriation could be mads, For instance; in.1935 the National’

: LV npma@uoﬁconsinnnmxons ,‘ T e

I‘; 18 Cl?‘ﬂr.‘ hg:Wever, that no decision to return enem); prop‘ert.;"(-:a.n he =
w.{m:; ?‘t’(.)f stick” unless the reparation program is devised with such an. i
end in v1?w.“'.[‘he‘r¢pa,mtion conditions could, as Seymour J. Rubin has =~ . -
mad le plfun, .ex}sdy 'I'ea.ve no choice to the Aenemy governments buit to,
approyfm}te t?lenr,naﬁxonals’ property in_Allied countries for the purpose'
‘of . assisting in _making the payments’ involved—particularly -for the
zxrpose of ?rpwdnpg exchange in the currency of the countries receiving - -

¢ Teparation payments, Under such circumstances, the return of the .-
m;{!iez'pzﬁgng w:;ld, of course, be afi'empty. gesture. To some of those
umediately affected, it might even appear a eruel hgas- or at ¢ -
8 piece of hypocrisy. - = " - P 08% 0 ab the lesst
The decision, theq,‘§o retj}im or not to return eneniy i)roperts; must be " -
. U8, v. Cortain Landa-in Gire of ¥ aieoiire s o7

24) 654 (15307 in Iy;and?‘,in Cxty of Lou:swlle (Clmultj Court of Apgeqls), 78 F.

SEL M Pingl At of the Inter-American Conference 3 ' "and

o 4 : ‘ r on Problems of W. d J :
Mmeou &Cay. Fjebmarp: 2{ fo Margk 8, 1946—provisional English {mnzl'at‘:':;n ‘I;”g:' -
- eymour J Rubin, “Inviolability of Enemy Private Property,” Law ay:d Con-‘ - L

Apordry Problsms, Winter-Spring, 1945, pp. 180181, U ’

" - ® John.Dickinsou, "Enemy-Ownea Pri:tpettj: Resti‘t,uﬁon:or Confiseation,”] For- .

eign Affairs, Oct., 1943, pp. 126-142, .
-* . % Speech on *War Claims and the Protection of Property,” in Report of Pro-

ceedings of Foreign Property-Hoelders Protective Commities, Convention of National
Foreign Trade Coupeil, Inc., New York City, Oct. 11, 1944, p. 28. ..
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- g made in close codperation with those who determine rep:mtion p:'l:;:ié
' i i jeotives—methods, amount, ete.—cann
The problems of reparation objeo eo.—cannol
i i i i bable that the hardship (
be discussed in.detail here. But it seers prol E at hch
i i iti ith ¢laims against enemy gov .
would be imposed on Allied citizens wi enem o
r i hem the proceeds of selling e o
ments by failure to turn over to t LB ey
) in thei i uld not nearly offset the contribut :
_ property in their countries wo o e et
objecti i e, might be made by
long-term objectives which, as sugges ove, o by o
N A 3 indicated above, it is assumed that effecti
of the property. Although, as indica S v
i i and Japan from rearming
control measures aimed at preventing Germany r rming
i i i he amount of reparation mu
will be imposed on those countries, t 16 an [ re, on must not
' i to its payment in the currency
be so large and the requirements a8 o the
ivi i 8 a8 to foree the enemy g
receiving countries must not be 80 onerou 6 the Y B
‘ iate rty from their citizens. It w
ments to appropriate the restored propert; : -
) y i i g of the pence settlemen
robably be well to include in the provisions of | nce !
xs)t,ai.emeit of the motives of the Allied governments in returning the
' nemy property. . . ‘ )
” ¢ Adier:ence to this course on the part of the }}llu‘ed governments, h?:
- ever, is not going to be easy. The pressure to llqmd&la.lt.e enemy irgp;; ng
p i in or i ially ear-marke
in a given Allied country in order touse it as a spec 4 .
lt:; re%:ompens{e citizens of that country for losses in enemy cquntnses :\::I
be very great: Take the case of Germany vxa-&-vfnat;‘he Umtetjv ,." Z ive'
' he terms o e peace wi
It seems reasonable to assume that t_ b
T Germany no choice but to restors American profpeljt{ in Geerrr:\:n‘;\'fi,“wltl;x
o le, to its previous owners, But much o such property e
D lr)?eifrg:sf;m?ed Xs pointed out by The Economist, elren |ft‘C;ern;ayn;5t }:z )
) i thing stolen b
by way of reparation, only to return everytl by th
"és:r;e?\;nayéndxto restore éverything needlegsly*(ti)estrged, :h; !;;llm;\ dl:l
‘ 3 ermany, - -
: juite as much as Germany can bear:. Paymént by
:,)i?)r? for the geners! damages of war inﬁnct?d b3f the armed forces :frzn\l‘:ﬁ‘;. :
aidc'would be physically impossible.’® This being tn}e, the pr'e: 51 el
- inevitably be very great to utilize German property in th? U(;n e  States
s to create & fund to reimburse American propert.y-owners in Germ {8 ™
) sort of special United States-German reparation arra.ngemen't ou ide
the over-all arrangement for German _reparat,xon to theAll:;a—;—:the‘ ]
"t - - - though such sale is almost certain to yleld Ifass than the wor
" German property as an integral part of the Umte(; St?teﬂd ecl:)(;:m:;;eciauy ;
i i e i erstandable,
R 7 The feeling behind such pressure is very un e :
‘ ’ gince certain countries—notably Great ?31‘1&3:{1——-?}&\10 been fochegtdé::;%
-the war to liquidate a large part of their fgrelgn mveetment.s'. b Orens
Britain did, at least, have the full use of the pr«:)cet.eds ofr the;eoi-:;\ ;; iments
in i ein a far
to help win the war and will, after the war, orable
ituati i d by reason of her better psy
situation than Germany, physically and bef ) g
" logical relations with the rest of t}}g world, to restore and solidify her inter.

3. national economie position. Furthermore, and more fundamentally, the
- fact that the _wdrld'e,ecénonjic integration .was impaired by Britain's
. forced liquidation of her foreign assets is no reason-for damaging the
+.- world’s economy still further through forcing the liguidation of Germany's
1 foreign assets, ) B . - -
~ The all-important thing after this war, from &n eéonomic point of view;
| Beems to be that every country shall feel fre¢ to erigage in the particular
. forma of economic activity best suited to its resources and skills, in
" relation to the' resources and #kills of other countries, .and not be foreed
= to develop industries and éngago in other activities designed as a defense »
| against military or economic sggression. The Economic Charter of the )
% _Americes expresses this ides in emphasizing the need for-“acceptance of . - -

responsibility and cosperation which will providé full use of labor, -
i management, and capital in the eﬁicient-econemiq development of the
2 agricultura); industrial, and other resources of the Western Hemisphere.”

. The Charter goes‘on to 8ay:-“An atmosphers of confidence based on
freedom from economic discrimination is an essentisl prerequisite to the
development, of natural and human resources and to the expansion of -
markets. The ability to trade without diserimination and without undue
restriction will, moreover, provide & solid basis for the political and
perfonal liberties of the peoples.”™ These fundamental principles may
Isirly be said to apply not only-to the peoples of the Western hemisphere,
but to those of the entire world. Restitution of enemy property, as &
dramatic gesture of itlernationsl economic confidence, fairness, and good
will, would seem to offer real promise of contributing toward a new con-
“ception of world economic relations along the lines laid down in the
Charter.. S L :
Itis, of course, important to bear in mind that compensation-of Ameri-
¢an owners of property sbroad who have suffered war damages can take:
~ place through means other than confiscation of the private property of
| enemy nationals, Presumably, resources of the enemy countries will he
drawn upon in meeting the "Allied claims. What amount Ameriean
claimants will receive natirally depends on the over-all amount made
svailable to the Allies and on any special provisions, as regards priority _
;'ul payment or otherwise, affecting the-payment of particular tfypes of
*:*,claims and ‘the claims. of particular countries, In any event, there is cer-

- tainly no réason to suppose that American claimants will not receive

their fair share of the proceeds of the bill which it is finally ‘decided that
* Germany shall pay. ’ B

i

. V. RELATION TO BABIC PRINCIPLEB

Obviously, a categorical assertion that restitution of enemy property -

would achieve the objectives above outlined would be absurd. Other
» The Economiat (London), Nov. 8, 1943, p. 603. * Final Act, eto., op. cit. aupra, footuote 11, at p. 59.
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factors inay obscure or neutralize any influences exerted by restitution.

_ But it is of some significance to point out that the prineiples underlying

the course recommended here are, in effect, nothing more than those
principles of mutual trust, tolerance, and cobperation which have been

. enunciated for thousands of years by the greatest religious and political

leaders. Unfortunately, they have been tried for only limited periods
of history and in limited areas of the world, and their potentislities for
peace and prosperity are not fully known. One. case bearing on their

“ validity may be cited. Nearly two centuries ago, Edmund Burke urged

that Great Britain, in dealing with its North American colonies, look
beyond what might seem to be the realistic, practical course of self-
interest and try out these principles of mutual trust, tolerance, and
cobperation. Failure to heed him contributed importantly to the loss of
the colonies. But largely as a result of Great Britain's later adhering to

. the sort of principles advocated by Burke, there has come into being

perhaps the outstanding example of long-continuing association of nations
for peace and mutual assistance in the history of the world—the British
Commonweéalth of Nations. True, the relation to the mother country, in
the last century and & half, of the young offshoots of Great Britain is very
different from the relation of the victorious Allies after this war to their
.conquered enemies; nevertheless the same principles of human relations
88 a whole would seem to apply. e ) K T

. Recéntly, in the Atlantic Charter, these principles have received a new

formulation in their application to the acts of nations. The fourth point R
" of the Charter reads: “They [the United States and the United Kingdom]
will endeavor, with due respect for their existing obligations, to further
the enjoyment by all States, great or small, vietor .or vanquished, of i
access, on equal terms, to the trade and to the raw materials of the world 7%
which are needed for their economic prosperity.” The principles of the 2
Atlantic. Charter were later subscribed to by all of the United Nations.
.. Also Art. VII of various mutusl-aid agreements may be at issue, In
that article, the United States and thé other countries party to these f'
sgreements have espoused objectives which include reduetion of trade
barriers and expansion of production and consumption. Should.con-
fiscation result, as feared by Dickinson in the article cited above, in the 3
" erection of trade barriers and the curtailment of production snd con-
sumption;"® ‘the achievement of these objectives would obviously be

prevented, .

After all,. as pointed out by Edward‘Halleitt Car‘r,.the;fundameptali
issue of the future is moral. Carr may have placed his finger on s profound
truth when he said that the war will not leave us where it found us, that

© Op. cit. supra, footnote 8,

INTERNATIONAL AFFAIRS , s ite

= 2‘:" it will be the prelude either to rapid disappearance of the civilization we
- Eave known or elge to a decisive turning point and hew birth, with possibly
, 8 Tevision of some of our estimates 6f human nature.”"* One may agree
5 with lthe (;.omn:xi?sion to Study the Bases of a Just and Durable Peace
5., that o.nly 3!’ spiritual revelation strike from our eyes the Geales of hatred
‘gﬁ,ﬁ!lypocnsy, intolerance, and greed, will we be competent to'cope with the‘:
mepsgly diﬁicult,. problems that confront us’™? Restoration of the
7 restorable bits of pre-war international economie’ organization is, of
2t eourse, only a smal! part of the picture, but, as far as it goes, it would séem
%-::g be in the right difec%mn, and the United Btates is in a position to make
w2l the gesture more effectively than any other country,

¥I. SUGGEBTED IMMEDIATE ‘PHOCED.UI.!:E

% Bince it is not absolutely certain that Congress will not eventuslly
"~ adopt & p?hcy favoring the return of the identical pieces of sequestered
: % property, it would seem only reasonable that property now under United
'.Btates e‘ont,rol should, before Congress rules ‘on the subject, be admin-
istered in & manner which, to the extent compatible with advancing
S theﬁwar effort and with scund wartime property administration, will
¥, ayold establishing any unnecessary impediment to such return A :pmc-
tlca.l probleni in this connection seems likely to arise only in .hsmdling
b.uamesa enterprises now being operated by the Alien Property Custodian
since the C_ustodia.n has announced » definite policy of non-sale of patent;
‘,‘and ‘copynghts, and since the  property under the Treasury’s control
’ consists of ca.eh_ and of investment securities not involving control of
: y:;;ezxi? ﬁrqductwe' aasets,dt,he sale of which would appear likely to serve
25 ul war purpdse and the i i : i n
ﬁ '»nmced oy T?ea,sd;y, the n?gtgon to:sell w}ucl.l has not been an-
It would, therefore, seein desirable to'make a careful review company
by company, of the problems of government operation‘of the ’remaining !
proper!;les_ under the Alien Property Custodian—which, as indicated
: ;gbpve, the Cuac«x}ian intends to sellus 5oon.as the Decessary. arrangements
: can be made——v.rlth a xfiew.to ascertaining .in the case of each property
. invo]ve'd how substantial a wartime purpose would ‘be served by sale
:The Alien Property Custodian states: “The decision to transfer: vested
% properties to private enterprise has been adopted because of the geﬁemlly
% Quoepwd advg.ntages of private. management. . . , Continued administra-
f;txon of vested properties would involve this Offics not only in the selection
o o! management but in continued evsluation of its accomplishments. This

e,

i :Edwsrd Hallett Carr, Conditions of I’;eacp (London, 1942), p. 128, *

s JwA c: :a;) au:&lc)u;cblo P;aace: Statement by the Commisrion fo Study the Bases of
: urable Peace Inatituded by the Fedevol
“&n America (Mar., 1043), p. 4, ¥ e Tl Sounclaf the Churchos of Chri
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-+ would ‘mean the assumption of réspongibility for a host of details with
_respect to such items as method of production, proper scale of operation,.
appropriate pricing policy, snd iabor. felations, Activities of this ciaracter
~ are foreign to the effective operation of the Custodisn's Office as an agency
of the Government.”®" . S B
. This argument may, of course, have & good desl.of weight in & war.as
-~ lengthy a8~ the recent one. However, in any event, it .would appear -
" .desirable to have some more comcrete indication than is now available of
- .the probable effect on the war effort of refraining from &ale of thése '

. DEFINITIONS :

- syﬁzz:léa:z?rs}: :x:f 1;,:‘ ;,.echr;ica:l*gensq, is the resulf.of -denationalization”

0y the- coun in of a person-who has aequired no citizenship - - " -
%l::x{fe'l,ﬁ sta@glegs person is also referred to as staatenlos apz:tt:'gdeu: T
k tion and assistance miay be withdrawn by the country or'a person;s o

Py

*i. Y LTS - e
grigin without juridical suppression of that. person’s nationality.*Such _ -

properties. Even should the burden of rétention of them seem to be too 1§
great to warrant such retention, consideration might be given to the !

‘possibility of including in each sales contract a provision that-in the event -
that Congress: eventually dirécts return-to the ‘original owners_of the
identical sequestered property, the ‘propeity covered by such contract
- . ghall be given.up by the purchaser (of course with appropriste com-
-.". ‘pensation): Such & study also would probably help in deternining a fair”
: .- -basis for Testitution of certain properties whose functién and importance, .

“. jurisdiction of the sequestering authority, as well 88 in clarifying the
relation .of the prices currently obtainable for the, various enemy prop-
“portions of the long-terin économy of the United States. - T .

; Also the executive branch of the federal government as a whole should

" proceed ‘as rapidly as possible with formulation of & cosrdinated policy &
‘toward enemy-property’ Yaent. In 80 doing, consultation with other.
mémbers of the United Ngtions-or American Repgblics might be helpful.

" Delay in'formulatirg such ‘a_policy may postpone, or even,_prejudice,

ase would seem to make it harder for certain executive agencies, partic-
*, ularly the Alien Property Custodian, to leave thé way‘open for effectus- .

tion of Congress’ ultimate decision. A course of drift or expediency in this

“matter could damage our hopes of building a world free from the. resent-
* - ments and misunderstandings that make men fight. T

) e Ann;ml.-ﬂgpért of Alien I"ropertb.(‘}’ucitoiﬁan,’ 194243, p. 89.
... * Rubin, op. cit. atfpra,_fobtnqw 12,’at pp. 173-174, "

" “as pointed “out by Rubin,’® may havé beén expanded while under the - ’

erties in general to the values that. might be placed on them-as integral

ultimate satisfactory solution of the problem by Congress, and:in any  TEX

72 position in some measure akin to

'protqction‘of any government.” .

341, Even more important is the fact

églintry»tp take them back, nor to

o n

m‘ A Country,”” Survey Graphic,

. uﬁllitthpu%h many refugees gre'qtateleés, ét‘ateleésne
N pém’;'riow:or?{)urgﬁz[‘:h(; ig-defined in accepted international usage as ' -
e ! . itical Feas een driven from-his ¢ y -
g or v o easons has been driven from-his country.of *

areign countries if they 8o desire, although.in theory t

! Conﬂljt:a:{ b:it’iﬁn?lsty‘leglalation of the countries of n child’s parents may
g at Fn-rth. This subject, however, Is not. discussed.

& Sersortouteide Lin oo
A person’outside his own country, though not fully denationslized, is'in a

that ?fﬁthe stateléss, as neither has the

.3 of. Ea;vrer;ce'}"rauss “Inte . N . 2
e -y ues, tional Law snd Deprivati R .
Georpetown L, ;  orne and Deprivation of. Nationality,”
‘mstitre de d::,i.t, O‘u::al, Yol. 23, p. 250 (Jan,, 1935); "-’Ufisprud&nce-}iméricaineyén -
Public, Vol. 48 ( 19;6 rnationsl (1933-35),” -Revue Générale de Droit Imternational
Euwebung’ der Stattz; p--589 ‘ﬂ.; ‘Bettho[d Bchenck Graf von Stauffenberg, **Die
Eiches Offeniliches angehdrigheit’ und dus V8lkerrecht,” Zeitschrift fur ¢;uah‘l "
52+ Loulse W, oo }mf;i'r:m;rmm’ Vol. 4 (1934), pp. 261-276. ™.
L - O, e Legal Btat f Poli o p

Ainéricn » "The Legsal Btatus of Political Refugess, 1920-1938,7:

= Journal of Internalional Lav, Vol. 33, p. 680, CY. Joseph Chamberletn.’

Vol. 34, p. 85 (Mar., 1945).
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e pr V ty to the treaties, including the = ~
tight to work, the benefits ol ine ot
ght to wo | of social insurance (such as w '8 co
'z pensation laws), and the right to education, (ol o8 workrilen B
ivenl m L that every country is obliged o réceive
! rlan that ¢ bliged to réceive
=118 nationals-if they wish to ret’ur_r% to it. The stateless actually have no
issue passports for them to enter other -
here may be's duty’,
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THE FINANCIAL EXPERIENCE OF UNRRA
By.THEOD.QRE A. SUMBERG -
New York City

As the first working agency of the United Nations, already almost two
" years old, the United Nations Relief and Rehabilitation Administration is
of special interest to students of international organization. Despite its
unique features it has already grappled with many of the problems that will
confront all future international organizations, Its financial experience is

particularly interesting because all such organizations, whether dealing with
political, judicial, or economic subject matter, have very early in their his-

tory to go through the difficult process of collecting funds from resolutely

sovereign-minded member governments. The Economic and Social Council -
of the United Nations, in view of its codrdinating authority over all interna- .

tional specialized agencies, cannot fail to be guided by the results of the
financial experience of UNRRA.: The International Monetary Fund and
the International Bank for Reconstruction and Development can be ex-
pected to be especially attentive to UNRRA’s éxperience because, like it,
. they require the collection of vast funds for more than administrative
purposes. , ' ‘ o

‘The basic facts about UNRRA are fairly well known. It was established
on November 9, 1943, just about a year after the Allied invasion of Frenci
North Africa, when representatives of the forty-four United and Associated
Nations signed the Agreement at the White House. This Agreement pro-

vided for a legislative and policy-making Council made up of all members, .
a Central Committee of limited executive powers:containing China, the -

United States, the Soviet Union, and Great Britain, and a chief executivé

or Director-General: The purpose of GNRRA is simply to aid in the relief .

and rehabilitation of the “victims of war” of the member countries at th.eif
request and after termination of the civil affairs responsibility of liberatiog
military officials. The basic policies of UNRRA have been sct up at thrt‘?
meetings thus far held by the Council; the first held af Atlantic City from

November 10 to December 1, 1943, the second at Montreal from September

16 to 26, 1944, the third in London from August 7 to 24; 1945. -
There has been ‘a considerable whittling down in the scope <_)f U.\ RR.
since the days of its planning by American and British officials in 19-

1943. This narrowing of UNRRA's field of authority has been carried vut -

by specific policies formulated by the Council as well ag by the bias 0f

\!;.‘

. B . 3
veloping events. UNRRA was first conceived of as an agency of ’?‘i‘“‘;‘
less supreme authority, empowered to assist in large-scale mdust(r;& ;iu;'-!
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pwérs in all relief and rehabilitation operaﬁiqns. It is now clear, however,
iiat UNRRA- has only marginal authority, first because it operates only

‘¢t the request of both military authorities and liberated national govern-

ments and, secondly, because it lacks supplies whose allocation must wait
upon decisions of national supply agencies and the Combined Boards of the

United States and Great Britain. Moreover, it has strictly circumscribed

functions in areas liberated by the Soviet Union and only very minor ones in

Rt ltaly, Germany and other ex-enemy countries. It has therefore turned out
that, contrary to its original planners, UNRRA will not be able to participate -
in the larger rehabilitation efforts that must somehow be carried on. The

zarrow scope of UNRRA has been accepted by its operating officials who,
with the apparent aim of forestalling public disappointment with its limited
performance, have modestly designated it ds a “‘service agency.’ a1

After a warm initial response, public opinion has shown cons1derable dis-
sppointment in UNRRA, which prompted its officials at the Montreal meet-
ing to make pleas for continued support. It was pointed out for instance by

! Richard K. Law, the British representative to the Montreal Council, that
“If this, the first venture in practical peacetime codperation among the -

United Nations fails, nothing is going to succeed.” = This report will enable

-5 to appraise tentatlvely somewhat more than the ﬁnanclal performance of

UNRRA to date. ..
I

The financial basis of UNRRA was laid‘ at Atlantic City in the so-called
Finaneial Plan, with minor modifications introduced at London and Montreal.

This Plan sets up a distinction between the thirty-one countries which were

-not invaded, which undertake to make contributions for operating expenses,

such as the purchage of supplies, transport, and so on, and the thirteen in-
vaded countries,? which are not required to do so though they may.  There

is also a distinction drawn among the latter between those having adequate

gold and foreign ethdnge resources, which are to pay with such resources for
sisistance received from UNRRA, and those without such resources, which
are to pay only in local currency. Except for slight changes made at Mon-
treal and Loondon, no assistance to ex-enemy countries is provided for in the'
Flan unless they are able to offer suitable foreign' exchange and can also
atisfy certain rigid non-financial provisions. Another basic dzstmctlon is
made in the Plan between operating expenses and the much smaller amount

of administrative expenses; all forty-four member countries are reqmred to

tontribute to meeting the administrative budget.
There is no compulsory basxs for either operating or admmxstratwe con-

1 8ee UNRRA—Orgamw!wn, Aims, Progress, p. 3, put out as a pubhc mformatxon
hamphlet by the agency.

! These include Belgium, China, Czechoslovakla, Ethxopla, Greece, Luxemhourg, France
\Ftherlands, Norws,y, Phﬂxppmes Pnland U S. S .R., and Yugoslavxa .
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tributions to UNRRA. ~There obviously is no international governmenta|
power to force contributions of member governments to UNRRA. The

international agency must therefore be satisfied with.contributions to it gp

a simple request bagis. Article V, paragraph 1, of the Agreement merely
‘states that “‘each member government will contribute.” The policy pro-

visions formulated at Atlantic City are slightly more specifi¢ in pointing.

- out that ‘““the Council recommends that each member government , . |
shall make a contributicn. . .".”* The collection experience of UNRRA
therefore reveals the degree of willingness of member countries to make their
contributions, except where they are manifestly unable to do so.

_As to operating contributions, their voluntary basis is somewhat weakened
by the fact that no definite payment quotas are fixed. There WAaS some sug-
gestion in the planning stages of UNRRA that no definite quotas should
be fixed at all, because countries might come to regard them as exactions
and therefore would tend to hold back. It was suggested as an alternative
that gifts of no specified amount should be requested’ and that diplomatic
. channels should be used:to obtain the largest possible amounts,  This sug-
gestion was turned down as failing to provide ‘a business-like basis for
UNRRA'’s income. " However, it was not possible to establish set quotas

* for the member countries. The individual or collective use of the economic .

‘indices of population, gold holdings, foreign trade, and others was found

unsatisfactory. Reliance upon the national income of member countries -

as the basis for operating contributions was finally decided upon 'as most
practicable and fair. - The Financial Plan therefore recommends that gov-
ernments of uninvaded countries shall eontribute “approximately equiva-

lent to 1 per cent of the national income,of the country for.the year énding -,

June.30, 1943 as determined by the member government.” * The' Courcil
left the estimation of the national income of each country to each govern-

ment concerned, not only out of statistical modesty:but as an acknowledge- -

ment of an element of truth-in the principle of free consent.
The economic all-inelusiveness of national income, and the widgsp@id
practice of using it in measuring the relative economic strength of countries,

recommends it as a basis for contributions in preference to alternative in--

dices. However, its use by UNRRA, as well as by other internation:l or-
ganizations contemplating its adoption, involves certain drawbacks. For
one thing, of the thirty-one uninvaded countries of UNRRA, even m?d‘
erately reliable national income estimates do not exist for more than =%
and even for some of these the'required information may be lacking for the
stipulated year. The result is that most governments are in a position ™
make an estimate not entirely uninfluenced by the fact that it wiil serve 3¢ 2
contribution basis. - Moreover, on such a basis-the, international agen<”
can never have more than an approximate idea of its total receipts. b

* First Session of the Council of the United Nations Relief and Rehabiljtatioﬁ Adzu
tration, Selected Documents, Resolution No. 14, Section 4, p. 45. ¢ Same, p- 45-

nis-
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gnother thing, it is meqmtable to ask the poor country to give the same per- ‘

" entage of its national income as the rich country; one per cent out of the

N andard of living of an average man in I ndia, for instance, hurts more than -

on per cent taken from the uverage American. The pertinence of this con-

«deration is recognized in the Financial Plan by approving lower contribu-

Yions from countries where the one per cent recommendation may ‘“conflict
- with particular demands arising from the continuance of the war or may be
excessively burdensome because of peculiar situations.” ¢ However under-
sandable this clause may be, its effect is to add to the dlscretlonary basis of
the operating contributions.

The Financial Plan conspicuously faﬂs to set definite dates for the making
of contributions.
ment take at the earliest possible time such constitutional budgetary, ad-

avgilable when needed for the purposes of the Administration.”
fsilure to fix definite dates for payment is partly explainable by the im-

1. possibility of knowmg at what times the relief and rehabilitation load will

fall due. Another reason was the desire of the planners of UNRRA to

obtain large'su‘ms from one wave of contributions at the beginning and

thereby free the organization as much as possible from the necessity of

periodically running to member 'government legislatures for additional:

funds. It was thought that the 2 billion dollars or so expected upon the

nstional income basis would tide UNRRA over for a long period, perhaps
. long enough to care for all or almost all of the work load, and therefore

‘make it unnecessary for UNRRA to go hat in hand to member governments
sgain.  The failure of this hope will be discussed later.

The Plan simply recommends “that each member govern-'

- ministrative, or legislative steps as may be necessary to make its contribution
The

Operating contributions are made payable in local and foreign currencies. -

According to the Plan the Council ‘‘recommends that as much a8 possible
but not less than 10 per cent of the amount contributed by each member-
.. shall be in such form of currency as-can be expanded in
Though not specified, it

&xcept in the case of the United States which can m_ake its fxi}l payment in
dullars since they are universally acceptable The purpose of the part
Payment in dollars by member countries is to provide UNRRA authorities

_‘ﬂﬁ‘x a definite volume of free funds to take advantage of supply oppor-
lnities wherever they may-exist even, as expected to a small degree, in .

ton-member countries. There was much early discussion around this
-Provision in the attempt to square UNRRA’s need for freely-spendable
hunds with the unquestionable bias of most member countries for maximum
Payment in their own currencies.
‘hat total payment in local ¢urrency would result in useless idle balances or
The compromise

‘Same, p, 45, 7Same, p. 45.

¢ Same, p. 46,

i

The thought was frequently expressed
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Bgure of 10 per cent was accepta.ble to UNRRA and to the contrlbutory
governments.

With total operating recelpts of about 2 billion dollars, UNRRA will come
to have about 1,415 million dollars (m dollars) and 585 million dollarg
equivalent in foreign cuirencies. The largest contribution on the nationa
income basis was 1,350 million dollars (all in dollar balances) of the United
States. The rest of the dollar sum will be supplied from the 10 per cent
portion of the contributions of the other uninvaded countries. The 583

million dollar equivalent in forelgn currencies ‘will be supplied as the bulk }

of the contributions of the other countries making operating payments.

Repayment policies are dominated by the familiar lesson of the financing '
" of relief operations of World War I, that is, that relief-receiving countries -

should not be saddled with a volume of debts that their economic position
will not permit them to meet. The Plan therefore stiuplates that “an
applicant government shall not be required to assume the burden of an
‘enduring foreign exchange debt for the procurement of relief and rehabilita-
tion supplies and services.”’ 8 . Countries not having adequate gold and
foreign exchange will therefore pay in local currency which will go toward
meeting UNRRA’s administrative and other expenses in particular areas.
Financially-well-situated countries, like France, Belgium, and others, are
expected to meet most of their relief and rehabilitation expenses independent
-of UNRRA's financial assistance, and for any 4id given them reimbursement
in foreign exchange will be made.

As to gdministrative contributions, all forty-four member countries are
requested to contribute. Though they are not requested to, the thirteen
invaded countries may contribute to the operational sum as well, but so far
none but France (3100,000) has done so. The contribution is here fixed by
the Couneil as a definite quota, namely, a certain per cent of the total annual
administrative budget; thus, the United States’ pays 40 per cent, Great
" Britain and Russia 15 (Russia later 10) per cent each, China 5 per cent.

France 4 per cent, and 0.5 per cent for fifteen smaller countries. These sums

are all payable in dollars. To lighten the financial burden of the uninvac lodd

countries, they are permitted to treat their share of the admlmstratl\‘ ‘

expenses as part of their operating contributions; ;
As an agency with obviously humanitarian aims, the Councxl of UNRRA
did not feel it appropriate to formally exclude ex-enemy countries 48 cl;gﬂ"e
recipients "of its assistance. However, this is the effect of its provisivn
requiring full repayment in foreign exchange by such countries. Fves
apart from the huge reparation claims that- will undoubtedly be placs
ag‘unst Japan and Germany, these countries, Italy, and other Furopead
ex-enemy countries have little disposable gold and liquid assets in ‘}“ i
possession. The Council maintained this policy at its Montreal meete "
except for such rmnor changes as the approval of the expenditure (withee
C 8 Same, p. 47. ‘
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ri,pg,}rment) of 50 million dollars for special welfare aid to ita.ly, which was
5Glﬁ08,ny designated, however, as not to ‘‘constitute a precedent for
o eratlons in other enemy or ex—enemy territories.” ®* Assistance to inhab-

itants of the Italian Dodecanebe Islands, which will probably be reconsti- '

wted as Greek territory after the war, was also approved.” In addition, the

* y\ontreal Council permxtted under approprmte circumstances UN RRA

gssistance in removing United Nations nationals out of Germany, and the

extension of medical aid to combat epidemies in Germany. . When invited -

by the governments of liberated territory UNRRA may also assist in the
repatnatlon of German 11at1onals‘° Approval was also granted at this
«ession of the Council for the grant of aid to any area in need important to
the military operations of the United Nations, such as India, even though
it was never invaded. The same stipulation of maximum repayment in
forcign exchange was fixed. The Central Committee also authorized, early
in June, UNRRA assistance to dlspla.ced Italians outside of their country’s
borders. Though these provisions have broadened UNRRA’s eligible
clientele, the main effort is still expected to be expended among the thirteen
invaded inember countries.!t

According to newspaper dlSpatches the recent London Council meetmg
also added some minor new provisions to the Finanecial Plan, notably the

i inclusion-of Formosa, Korea, Austria, and Italy among recipient-eligible

areas, the last-named country having its previous maximum figure on finan-
cial aid eliminated.” To take account of greater need for assistance than was

“originally contemplated, including $250,000,000 of aid requested by the

Ukrainian and White Russian Republics, the Council also recommended

that the thirty-ons uninvaded nations contribute an additional 1 per cent of *

their national income for the year ending June 30, 1943. This action was

“not taken without opposition and without expressions of doubt of national

compliance by some delegates at the meeting. The Couneil also voted to

#dd the Ukrainian and White Russian Soviet Sodialist Republics to its mem- .

bership, and to include France and Canada on its Central Committee, the

fist country in view of its recognition as a full- ﬂedged member of the

*Journav, Second Session of the Council, Volume II, No. 11, p. 145! ’

¥ Any other relief aid required by Germany will be a responsibility of the occupying m:h-
tary officials, Prime Minister Churchill has promised that food will be given to the German
and Austrian people. See Parliamentary Debates, House of Commons, 1940, quoted by
Al len G. B. Fisher, “The Constitution and Work of UNRRA,” International Aﬁacra July

$i1, p. 328 '

u Mmor provisions in the Financial Plan cover contributions to UNRRA by non-member
tcuntries and private organizations, auditing, budgetary, and other matters that need not
be discussed here. For obvious political reasons, neutral countries like Sweden and Switzer-

d have apparently preferred to extend relief assistance directly to the relief-receiving
untries rather than via UNRRA, as the agency invites them to do. According to unpub-
hshed information given this author by UNRRA’s Public Information Director, private
dividuals and agencies have contributed $68,868 to UNRRA up to April 30, 1945. Their
direct, expenditures for relief abroad have been much larger

1
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Big Fiire and the éecond because of its prompt gupply contributions to the
organization. ' L

I

place on November 9, 1943. Though not all national representatives signéd
subject to ratification by their governments, it Was, necessary for .gl'mqst all
member governments to take some appropriate legislative and:executive
. action to approve their participation. This process of approval»grpved to
be unexpectedly long.- Most countries had not yet indicated their formal
approval six months from the date of the signing of the Agreement document.

Five countries,—Poland, Bolivia, Venezuela, Uruguay, and Colombia,—

were still unpledged a year after November 1943, but have since signed.
The long process of approval of UNRRA, if it foreshadows the experience
of other international agencies, points to the necessity of speeding up
planning efforts behind other such contemplated agencies. Tq be sure, it 'is
possible that the formal approval of UNRRA required more time than \»:nll
prove to be true of ‘other international organizations because of special
wartime difficulties and because UNRRA pioneered onto new gro-und, s0.to
. speak, so far as international organizations to _deve]op‘ out of thls. War are
concerned. Yet it was widely recognized that there was a greater urgency
"to UNRRA in the sense of human need than will be true of opher organi-

. zations. L ' ) '
Approval was usually, but not always, followed by the makmg of the stipu-
lated administrative contribution. These were specifically - requested in
"+ December 1943. According to official United States sources, eight of the
member countries have failed to meet any of their administrative quo'tas a
of December 31, 1944, and three have done so only in part. Accoydmg to
official publications of UNRRA, some countries still remained Qelfnqll*lﬂt
. for administrative payments on July 24, 1945. The totally-delinquent
" gountries at the end of 1944 included Bolivia, Chile, Costa Rica, Ecuad(.).r.
Iran, Irdg, Paraguay, and Uruguay, while Australia, Russia, and Yug0533‘ '\;‘
have paid in part, $16,000 of a quota of $150,000, $200,000 Qf a qlln““f‘r,;‘
$1,500,000 (later 1 million), and $5,000 of $70,000; respectively.”” :
administrative receipts for 1944 amounted to $8,416,000 of a budgl‘-‘:’:’r
$10,000,000 estimated by the Director-General for the entire calendar yes
of 1944 and for the last tivo months of 1943.1 : .
The administrative budget for 1945 was estimated at the Montreal Imi‘:i
ing at $11,500,000, of which $4,000,000 is to come f1'01p the uf”xéjXPC’;“L;

1 Second Report to Congress on United States Participation in Operations of U RRA.
cember 31, 1944, pp. 16 and 17. ) .

1 This budget is larger than for any other international organization establish

. . ; ar Onee
The top annual fgure for the League of Nations, including the International Labour .

$7,400,000, for the fiscal year of 1938,

The signing c;f the UNRRA Agreehient by the forty-four nations took

ed to Jdite |

v : bt
ization and the Permanent Court of International Justice, was never-more than .

g R '3' th

¥

: " ™M do not measure the full contribution ¢

g THE FINANCIAL 1
.. .balance of the year before. The or

" . arrangements made ai Montreal v
. ~..centage for two years from 15 to 1(
. 000, leaving the difference of 5 p.
- ‘amount, and also the unsatisfied pe
$1,950,000 to UNRRA on admin
Russia’s traditional reluctance to

-, tardiness may simply be due Lo a s

- gold shipments from Russia are at

+ transport difficulties. And yet Rus

" of almost 2 million dollars on sing]
- tons of gold (net weight). Much la

. to the United States during the v

~.Government (about $55,000,000 in .

+ friction between the Soviet Governn

" be & more likely explanation of the

"+ -Though UNRRA has not been ern

funds, its collection experience in th

. have been satisfactory. . The avai

“'experience with the far more impo

. even less satisfactory. As of Decem
. ing of the Agreement, only three

-Britain,—~were paid up in full,. an

. "Africa, and the United States,—in

i ~-in full by April 30, 194556 Total

-, 8mounted to almost 1.3 billion dolla
figure is due almost eutirely to the .
- lout of a total of 1,350 million) ® an

e T
3

+ % Discussion of Soviet-UNRRA politieal 1
. Sctence Monitor, January 27, 1945, p. 14; Ne
sed New York Times, April 5, 1945, p. 14,
-, 800,000 of Russia’s administrative liability
. ." According to information given me by
'-n’a? are Australia, New Zealand, Venezue
- Minican Republic, Costa Rica, Haiti, and In
-3umg available for 1945. Costa Rica ig mi
o tor's list; it agreed to be responsible fc
¥ Foreign Commerce Weekly, May 19, 194

" : “945! p. 12.

; 'h " Only 450 million dollars was actually apy
;. held far transfer under the Lend-Lease Act a

6 United States Joint Chiefs of Staff anc

“istance abroad. About 1 billion dollars
» e United States military command for for
*acy been appropriated. However, it is r



http:dolla.rs

NATIONAL LAW

supply contributions to thé

the forty-four nations took
tional representatives signed
was necessary for almost al|
te legislative and executive
ocess of approval proved to
it yet indicated their formal
of the Agreement document.
Uruguay, and Colombia,—

943, but have since signed. -

, foreshadows the experience
e necessity of speeding up
d agencies.. To be sure, it is
equired more time than will
nizations because of special

sered onto new ground 8010
develop out of this war are .

there was a greater urgency

will be true of other organi-

'd by the making of the stipu-
re specifically. requested in
States sources, eight of the
seir administrative quotas ae
only in part. According to

es still remained delinquent * -

45. The totally-delinquent
Chile, Costa Rica, Ecuador,

ralia, Russia, and Yugoslavis -

,000, $200,000 of a quota of
510 Uy, respectwely 12 The
y $8,416,000 of a budget of

| for the entxre calendar year "

mated at the Montreal raeet-

come from the unexpend

tion in Opcrdtiom of UNRR.A', De

] organization established t0 dﬂﬂ‘-
g the International Labour
itice, wag never more than

ESRVCER .

e

R SR S

P

b e

T TR AR A

eI it el

fomand

ez

o R e

abou‘. coa

' ba]ahce of the year befoxjé. A
srrangements made at Montreal was the reduction of Russia’s quota per--
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The only other change in administrative budget

centage for two years from 15.to 10 per cent, or from §1,725,000 to §1,150,-
000, leaving the difference of 5 per cent unallocated. Until it pays this

smount, and also the unsatisfied portion from 1944, Russia will be liable for

§1,950,000 to UNRRA on administrative expense account. In view of
Russia’s traditional reluctance to hold large dollar balances abroad, this

tardiness may simply be due to a scarcity of available funds at a time w hen .
gold shipments from Russia are attended with grea.t internal and overseas
And yet Russia could meet its obligation to UNRRA .-

iransport difficulties.
of almost 2 million dollars on single air cargo shipment of only about two
tons of gold (net weight). Much larger amounts of gold have been delivered

to the United States during the war to meet obligations to the American -

Government (about $55,000,000 in 1941 and 1942). ' The reports of political
friction between the Soviet Government and UNRRA, if true, would seem to
be a more Iikely explanation of the laggard payments.*

Though UNRRA has not been embarrassed by any lack of administrative -
funds, its collection experience in the first year and a half cannot be said to

have been satisfactory. The availablé facts indicate that its collection
experience with the far more important operating contributions has been
even less satisfactory. = As of December 31, 1944, about-a yearsince the sign-

705

iug of the Agreement, only three countries,—Canada, Brazil, and Great

Britain,—were paid up in full,. and ouly four,—Iceland, Liberia, South’
- Africa, and the United States,—in part.
in full by April 30, 1945.%

Eleven additional countries paid

amountied to almost 1.3 billion dollars of the expeeted 2 billion or so. This

figure is due almost entirely to the 800 million dollars of the United States

(out of a total of 1,350 mllhon) 1 and the 3322 400,000 of Great Bntam

" Discussion of Sowet;-U\ RRA pohtxca.l relations is scanty See the following: Christian
Science Monitor, January 27, 1945, p. 14; New York Herald Tribune, March 24, 1945, p. 7;
ad New York Times, April 5, 1945, p. 14, UNRRA’s press release No. 173 reports that
800,000 of Russia’s administrative liability was in process of transfer on June 13, 1845.

¥ According to information given me by the Public Information Director; these coun-

iitican Republic, Costa Rica, Haiti, and India. .
Sums available for 1945.

Not all of these countries made their full
Costa Rica is mxstakenly omitted fromn the Public Information

" Director’s list; it agreed to be responsible for its operating contribution on April 10, 1945,

Sec Foreign Commerce Weekly, May 19, 1945, p. 50 and Monthly Rezzmw of UN. RRA May

1845, . 12, - .
¥ Only 450 million dollars was actually appropnated and the remaining 350 mllhon dollars*
‘held for transfer under the Lend-Lease Act and supplementary acts, subjeet to the approval
Y.Of the United States Joint Chiefs of Staff and the Foreign Economic Administrator.
. '#ums do not measure the full contribution of the United States Government for relief and
8ssistance abroad. About 1 billion dollars is expected to be spent for civilian supplies by -
~ the United States military command for foreign distribution; about 562 million dollars has™
- already been appropriated. However it is not known what portion of this amount as well

These

B

Total operating contributions.on this date -

"tries ‘arc Australia, New Zealand, Venezuela, Uruguay, Bolivia, Peru, Panama, the Do~
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i

with the funds Not ha.vmg a. deposut in 1ts own name prevents UNRR-& i
from engagmg in independent procurement of supplies, though this. is alsg .
- prevénted more _directly by the wartime supply” controls of the’ natisoy

.governments. In the United States, for instance, UNRRA’ 3 reqmremenu

- for supplies have to wend their way through. the established War suppiy
~ allocation machlnery, while in countries having less complicated al locatjny

‘machinery the specific control of goods granted to UNRRA is no less cloze.

" The control of the loca.l ‘currency funds of UNRRA reénforces control on the
~ supply side and assures that UNRRA will not obtain any national suppiies

other than those specifically allotted. Natlonal contnbutlons therefore
really amount to payments in kind. )
The da,te when member countrxes turn over their supphes to UNRR\

‘ presumably to be decided by negotiation, though .in- the, cases of Brazil, -
' 'Venezuela, Bolivia, Peru, Panama, Mexico, Dominican Repubhc, and.Costa

Rica an artlﬁclal provigion has been adopted making the local and foreign .
currency contributions available in three annual installments. Though de- .

mgned to prevent an excessive dram at any-one time, this provmlon i3 obvi-

.ously in conflict with the interest of UNRRA to have the supplies “whea B
- needed for the purposes of the Administration.” . Only one country soiar,— -
- Panama,—has elected to make its contrmutmn entlrely m Y forelgn currency

(dollars). - . - - :
" Only one country, ‘the Umted States, has speclﬁed by its letnslatlon ‘the

kinds of -commodities that may be turned over to UNRRA. This the

United Statés has done with respect to-a minor portion of its direct appropri- -~

ation of 450 million dollars, where not over 21.7 million dollars is required
to be spent for stockpiled domestic taw ‘wool and 43.2 mﬂhon dollars for
domestic cotton.?® Though these sums are relatively small the universalizs-
tion of their prmclple would tend to narrow, by leglslatlve enactment..

f. UNRRA’S range of procurement. opportumtles and even in some cased e -
lead:to the dumpmg of unwanted surpluses. . Such limitations. would be 'no.'t L
da.ngerous in the United States, -where the range of procurement opportuat- .

ties is: relatwely wide, than in the; thmly-supphed countrzes which have
spemﬁc procurement controls anyway. .

The experience of UNRRA. in spendmg has been very. scanty so far.
actual volume of supphes bought has been very small in amount.

f*c
" The

' Director-General has indicated his intention to draw upon mlhtar}/ and lead-

lease stocks; as well as upon the current stream of productxon #o Aesze

" ‘while, some countries have indicated that they will not require UN I\K-‘ ;
-asgistance in the procurement of supphes “These 1nclude countries

N I‘ [
relatively large forelgn exchange resources, such as Fra,nce, Belv'mm e

 Public Law 382, Section 201—78th Congress, Title I1. | - by M; 2
1.Of over a million long tons of relief supplies shipped or slated for shxpmeﬂ t?m a3 foak
194:), amounting to about a quarter of a billion dollars, 550,000 tons have been Dots

havisg .
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jands,” Lu\embourg, and \om ay, though some small supplemental as-
sstance may be given to some of them a,ccordmg to & policy adopted by
the Central Committee on February 26, 1945. These ¢ountries, or most of

" (hem, are expected to call upon UNRRA largely for assistance in the repa- '

wistion of displaced people. - Other countries, as “Poland, Greece, Yugo-

: davia, and Czechoslovakia, are looking to UNRRA for direct supply aid, in

the cases of Poland and Czechoslovakia with no mtervemng period of civilian

. supply responsibility by the military. UNRRA’s expense for the financing

o supplies for Europe will therefore be confined largely to the financially-
weak Eastern areas. re
intention to call for direct supply aid® It is expected that most of the
swcupied Duteh, French, and British territories in the Far East will do like-
wise. It may be that a considerable portxon of UNRRA’s total supply
mponmblht.y, and the expenses involved in meetmg 1t will therefore be
‘concentrated in the Far East.

I

Only tentative conclusiofis can be drawn from the financial experiencé of
UNRRA and applied to specialized international organizations as a whole.

This not only because UN RRA still has to demonstrate its nature in action

but also because of its unique features. To be sure, every international or-
ganization will display a certain degree of- uniqueness limiting the transfer-
shility of its experience to other agencies.

the majority of UNRRA’S membership is expected to help not itself-—not

directly and immediately anywaj—but only a minority number of member
L tountries;

In other words, in contrast to more broadly selfish international
organizations, UNRRA does not offer most of its members an equivalence of
gain with sacrifice. The result is that UNRRA cannot use the threat of a
boss of gain; or of privilege, in influencing the observance of financial obliga-
tions, there not being any apparent f)rivileges‘ for thirty-one countries.
“’here the szcrifice is asked on the basis of a slim margin of economie safety

tad where 1nternat10na.l re3p0n31b111tles are primitively developed, which is .-
‘e at present for many nations in all parts of the world, the contribution of’

funds cannot be expected to be made enthusiastically and promptly This
bas been true of the experience of UNRRA.

% The inclusion of the Netherlands in this group is somewhat doubtful because of wide-
tread flooding and military damage See “The Second Session of the Council of UNRRA,”
% Edward G. Miller, Jr., in The Department of State Bulletin, October 29, 1044, p. 503.

BThe official Chinese delegat,e {0 the UNRRA Council has tentatively announced that

&t year after liberation, of whichk UNRRA would be requested to meet about 1.3 million
dlars, or 37 per cent. See the Monthly Review of UNRRA, October 1944, p. 7.

1
.

As for the Far East, China has already announced its

But so far as the contribution of -

" fnancial resources is concerned, the character of UNRRA isunusually distine-
tive. The basic reason for this lies i in the fact that, in ‘contrast to other -
organizations which will be set up to help all their member nations directly, .

g e,

Jodne
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The disappointing financial experience of UNRRA reveals the varioyg

aspects in which, by comparison, other international organizations will be
more favorably situated. For one thing, in contrast to UNRRA, other
. agencies will be able to stipulate in advance of signature of the bamc docu-
ment the definite ““cost” of membership and will be able to require some
initial financial contribution as a condition of membership. Secondly,
though the relief organization was not able to do so, other agencies can set up
a definite schedule for the meeting of financial commitments. Thirdly, other

‘institutions will undoubtedly be in a position to require the submission of the
information used as a contribution basis, thereby making possible inde-:.

pendent verification. And lastly, other agencies will to some ettent be able

to ““‘fine” their delinquent members; the “fine” may be a money payment, .
though this would be unusual, a suspension of the rights:of participation, or

even, in serious cases, expulsion from membership. To be sure, in an vnre-
pentant nationalistic world where the authority of international ‘agencies,
such as it is, is unmistalkably derived from national governments, the fre-
quent imposition of ‘“‘fines” is difficult to imagine.

Aas they appear in.draft form, the proposed International ] \/Ionetary Fund
and International Bank for Reconstruction and Development fully incorpo-
rate the above favorable comparisons with UNRRA. However, UNRRA's
experience ‘casts a light on three main dangers to the successful financial
operation of these organizations, as follows:

1. It was noted before that some national governments have placed specific
- conditions of time and manner in UNRRA'’s use of their appropriated funds. -

The drafts of the Fund- and the Bank narrow, though do not entirely elimi-

nate, the opportumty for national governments to insinuate separate condi--

tions on the use of their contributed financial resources. If these conditions
should seem unduly restrictive, the Fund and the Bank authorities would

face the dilemma of either rejecting the membership of the particular coun-

tries, which it must always be wary of doing especially with respect to the
more powerful countries, or else of accepting membership along with the

restrictive conditions, thereby taking upon itself burdensome administrative -

-~ difficulties in the way of successful operations, There is no getting around
this dilemma as long as the financial resources of international institutions’

depend upon the action of individual governments and, in particular, 3s long

as national legislative bodies maintain the full strength of their special pre-

 judices and traditions of purse string. control 1n thelr consideration of ‘

contrlbhtmns to international orgamzatlons

# The charter of t,ha United Natlons suspends a delmquent, country s votmg pnvdegﬁ i
the General Assembly. Article 19 reads: A member which isin-arredrs in the payments .

of its financial contributions to the organization shall have no vote if the amount of its af
rears equals or exceeds the amount of the contributions due from it for the preceding ! 1wo
full years. The General Assembly may, nevertheless, permit such a member to vote ifiv "
satisfied that the failure to pay is due to conditions beyond the control of the member.”
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9. With respect to the Internatlonai Bank 80 per cent of a member coun-
irv's quota subscription would not be c&lled upon except to make good de-
faults of loans guaranteed by the Bank, or the Bank’s own defaulted loans.
[n such cases, the Bank would call up proportionate amounts from all mem-
per countries of the particalar currency required to discharge the Bank's
abligations, or of gold or dollars. Failure to meet such calls will by no means
e out of the guestion in two contingencies: a) where a member country

" wished to use its limited dollar and gold resources for national purposes. {(such

as during a depressmn) more than it feared the loss of its privileges in the
Bank; and b) where national legislatures would require their specific ap-

- proval to meet such calls, a requirement not ruled out by the Bank draft.

In this latter case instances of late payment or of failure to make payment
could easily arise. Though the Bank would make additional calls upon
other member countries to meet its obligations in full, the deterioration of the
quality of the Bank’s guarantee would not be unexpected in the event of the
spread of the habit of the non-fulfillment of calls..

3. Inapproving UNRRA, the United States Congress stipulated that “No
smendment . . . involving any new obligation for the United States shall
be binding upon the United States without approval by joint resolution of
Congress.””  The legislation authorizing United States participation in the
Bretton Woods institutions, although drawn up by executive officials,
sceepts this point of view and specifically states that no loan to the Fund or
Bank, over the amount of the regular subscription, can be made except upon
sithorization by Congress.® The political necessity for this stipulation is .
understandable but its integration with a successfully operatmg Fund,
especially at a time of dollar shortage, isless clear. At such a time, in order. -
to allay a wave of exchange restrictions on dollar transactions by member
countries, the Fund would seek to borrow extra-quota dollar sums from the
United States. But the, United States Congress, as long as its specific
spproval is required, may not act with sufficient speed or perhaps not at all
for political reasons unrelated to the matter at hand. Inany case, at a time
of dollar shortage, considerable international monetary responsibility would
pass from the executive hands of Fund officials to the United States Con- -
gress, The result might be the failure to get rid of that govemmeut control

Fund,

These brief conmderamons raise two main problems.

over foreigh e\f-hancre transactxons which is among the leading aims of the

One problem refers

. to the ways and means by which national constitutional machinery can be

tdapted and, perhaps, streamlined to the requirements of the successful
Performance of international institutions, in particular to the matter of
Fomptness in makmg approval and in providing appropriations, and also in
developmg restra,mt in attaching specml conditions to national partlclpa.tlon

% Public Law 267, Section 5—78th Congress.
o= Public Law 171, Section 5e—79th Congress.
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in membership. The second problem refers to the development, from the
primitive state existing today, of an articulate world-wide public opinion

that could be relied on to bring pressure against the obstacles, national and .

international, and financial and otherwise, which stand in the way of the
successful operation of international institutional life. . Lacking the absolute

" sanction of force, specialized intergé;ticnal agencies must lean heavily on the
imperfect sanction of public opinion. The development of internationa]

orgamzatlon cannot go far mthout the parallel growth -of international
public opinion.
The Economic and SOCI&] Council of the Umteti Natlons can contribute to

- the solution of both these problems. For one thing it can try to establish a

coérdinated set of rules of liaison and integration of existing and conten-
plated international agencies with national governments.. This would help

. national governments to organize their relations with international agencies

‘with regard to requests for funds and other matters. The Council may also
recommend to national governments ways of legislative and executive adjust-
ment to the requirements of international institutions. For another thing,
as to the development of a public opinion watchful of the fate of internatisnal

bodies, the Economic and Social Council :nay require that reports made to

it by such bodies give prominent display to the honoring of financial commit-
ments by member countries. Otherwise, and not without regard to the
experience of UNRRA, the international agency may try to hide judiciously
the failure to make contributions for fear of wounding ‘‘sensibilities” and
thus jeopardizing payments at a later date. The Council, on the other hand,
may set up a platform upon which the financially recalcitrant.- countries
would be displayed before the world-mde pubhc for the very purpose of

- embarrassment

INTERNATIONAL AGENCIES 1

; By Rorn
Dwzswn of I nternaiwnal Low, Carn

Tn the course of the last ﬁfty~ﬁ\ ey

: Asphere have developed cffectivé inst

action in many fields of common in
official governmental machinery fc
American system—which operates
There are, furthermore, some thirt;
(Inter-American, Caribbean, Latin .
as well as bipartite) which have beer
tions of general or special Inter-Am
the government of some one Americ
finally, there are seventeen offirial

‘states to deal with problems of spe

now eighty-six international agenc

" governmental.? An adequateé prese;
" for collaboration would exceed the

tempt here to show the variety of e
tional agencies in the Westérn Hemi
individual agencies must be rather
cermng the history, purposes, intern

of all agenéies here mentioned mayt

plzbhshed by the Carnegie Endown
Since most of the agencies are ei
directly to, the Inter-American syst

“temarks concerning the nature of tt

Pendent states of the Western H.
!t!tutes the only reglonal organiz:

'Four codxﬁcatlon agencxes—wgenerally cc
r begun workmg, 1f these are excluded,
ghty-two,

"Eleven of these aré war-titae bodies an
obably be continued after the war in alt

Handbook of International Or 3amzattm

- ad other 5tuff raembers of the Division of

. ' Although not an official member, Cana

- - “Werican ponferences and is a member nf s

mvate Resolution XXII of the Mexico
h;? “that the collaboration of Canada
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Indemnities for Nazi Victims

, By ‘
DRr. ABRAHAM TEITELBAUM

Doctor of Jurisprudence, Universities of
Czernowitz and Vienna, Bachelor of Laws,
University of Pennsylvania Law School.

N

HERE ARE IN THIS COUNTRY many people who were persecuted
by the Nazis for racial, religious and political reasons. Few
of them. are informed concerning their right to indemnification.
Since these are matters which have come within my experi-
ence.as a lawyer who also has suffered from the atrocities of the
Nazi system, I feel it may be helpful to many others to outline the

restitution laws enacted up to this time
by the United States Military Government
and the German States.

~ When the Nazi domination was de-
stroyed and the doors of the Ghettos and

concentration camps were opened in 1945,

the chaos in Germany was indescribable.

Obviously any immediate organized help.
" for the victims .of the Nazis was out of

the question. Yet the need was great, and
out of that great need came the drive to
overcome difficulties that stood in the path

of umform legislation requisite for a definitive indemnification law.

The Law of Restitution of property, enacted by the Office of

Umted States Military Government for Germany, was promulgated
as Military Government Law No. 59 on November 10, 1947. It
represented the first step m the development of a complete indem-

nification system.

This law provided for the restitution of 1dent1ﬁab1e property
and aggregates thereof, of which the lawful owner was forcibly
deprived during the Nazi regime (January 30, 1933, to May 8,

1945) because of race, religion, nationality, ldeology or political -

opposition to National Socialism.
Law No. 59 expressly provides that claims for damages and
injury not g:onnect:ed with the wrongful taking of 1dent1ﬁable
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ther legislatidn. Such legislation was forthcoming on September
30, 1949, when the U. S. High Commissioner for Germany an-
nounced that the German “Laenderrat” (Council of States) had

enacted a Law to indemnify victims of Nazi persecution for in- .
juries and damages suffered at Nazi hands. This legislation was
approved in principle by the U. 8. Military Government after many
months of study by German and United States authorities. It was

promulgated as the General Claims Law (Entschaedigungsgesetz). )
The new legislation completed the remedy for those classes of per-
sons who suffered monetary and other losses during the Naz; regime
which were outside the scope of Law No. 59.

The new “Laender Laws” (Laws of the Council of All States)
provided that persons who were persecuted during the same 1933-45
period for political convictions or for racial, religious or ideological-
reasons, thereby suffering damage to life and limb, health, liberty, .
occupation, possessions, prOperty or economxc advancement, were:
entitled to restitution. '

For a “Land” (State) to be liable as restitutor, the v1ct1m
must have had his legitimate domicil or- usual residence within
that State on January 1, 1947, or have been assigned to that State
as refugee, or having had such domicil or residence have died or
emigrated prior to that date. It thereby established that those
who had to flee from Nazism enjoy the same rights as those who
remained. Persons who resided in Displaced Persons camps' on
January 1, 1947, are also eligible.

The law provxdes that the right to claim restitution and com-
pensation passes, under certain mrcumstances, to the heirs of
claimants.

. The administrative procedures necessary to carry out the
provisions of this law, as well as its actual administration, were
declared to be the responsibility of the German authorities. ‘Each
State was required.in due course to establish procedures for the
filing, processing and adjudication of claims.

- After four years, the Law of September 18, 1953 BG BI. IS.
1387, called the “Entschadigungsgesetz” (Indemnification Law)

.was enacted. This law provided the necessary regulations to make

the basic law effective. Under it, each State has named officers to
accept claims.

Although the basic law, embodled in 113 sections, cannot be
discussed in this brief outline, some of the more important provi-
sions relating to eligibility are worth noting.
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Those persons covered by the Law of September .18, 1953,
include all persons who between January 30, 1953, and May 8, 1945,
were persecuted because of political convictions or for racial, reli-
gious or ideological reasons, and thereby suffered damages to life,
health, liberty, possessions, properties, economic advancement, loss
of occupation or profession, loss of earnings and the like. The law

- further requires that such persons have had their domicil or resi-
~ dence within that State on January 1, 1947, or resided in a Dis-

placed Persons camp, or died or emigrated prior to that time.
Public officials and employes are entitled to compensatlon for
loss of salary and pension.
Regulations require that claims be prepared in the form of
a sworn statement which should contain, in narrative form, a
clear chronological statement of the essential facts upon which

"' the claim is based. Relationship of the claimant to the deceased

(in death cases), the time and place and circumstances under which
injury or death occurred, the nature and extent of damages suf-
fered, are likewise requ1red '

Statements of claimants in support of their clalms must be
corroborated by other evidence. Accordingly, there should be

- attached to the sworn statements. of claim the documentary evi- -
-dence, if available, the affidavits which support the material allega-

tions, the sworn statements of eyewitnesses to the commission of
the acts complained of, or of others having personal and reliable
knowledge of the circumstances (such as fellow prisoners of the

. deceased in Nazi camps).

In cases involving deprivation of 11berty, the claimant must

s “prove the length and the nature of such deprivation, such as the

number of months or years he was in a K.Z., Ghetto, forced labor
camp, or other place of restraint.

-In injury cases the evidence should establish, as convincingly
as poss1ble, the following:

(a) The age of the clalmant and hls earnmg capac1ty at the time
- of the injury.

(b) The extent of injuries and the phys1cal suﬁ'ermg resultmg o

therefrom. _
(¢) Loss of time from gainfﬁl erﬁployment.

(d) Extent of temporary or permanent impairment of earning
capacity. : .

The amount of dar_nages will depend upon the percentage of
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d-sability, the time of the loss of occupation, the number of mem-

: , ‘ bers in the family of the deceased, and similar considerations.

- R A claimant for damages for deprivation of liberty receives

t ' DM-150 for each month of imprisonment. Preferential treatment

; . as to the time of payment is provided by the law for sick people,

K o .for men over 65, and for women over 60. : _

. These few highlights, of course, cannot cover all the require-
ments for preparation of a claim, and can serve only as a general
guide. Variation in the facts of particular cases may requlre special
treatment and methods of proof.

: ' When claimants are represented by an attorney he should

make certain that he files a power of attorney evideneing his

authority to act.
The deadline for filing clalms for claimants in the United

States is October 1, 1955. '
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Article XTIV exempted I t )
The intervention of a trust and trnstee having legal title did not
contradict the pattern of reciproecal taxation and impose an uuin

_tended economic burden.

The fact that the Incowe Tax Convention between the United States
and the United 1\11den does not contain a ‘‘savings clause’” found
in sixteen of twenty Tax Conventions negotiated by the United States
is significant. Treaties eontaining the nsnal < savings clause’” were

negotiated both before and after Ythe United Kingdom Treaty. The §

purpose of the “‘savings clause,”” as we vead it, was to make plain ths
the United States veserved the right to include all items of income
raxable nnder its revenue laws. Henece, were we here dealing with
a4 treaty containing a savings clause, a different result might possibly
be reached. Thus; it seems that the savings clause was incorporated
into- certain treaties with the express purposc of limiting exemptions.
1iz omission from the United Kingdom Treaty is further evidence of
a purpose to exempt completely income from eapital gains. belonging
to residents of the United Kingdom, regardless of where lodged be
‘tween the time of receipt and distribution. . . . 4

Trading with the Enemy Act—1951 Joint Resolution of Congres
fernunating waer with Germany—standing to sue

{
Farne INFABRIKEN Baver, A.G. ». SterLiNe Drug, Tvc. 251 F.2d 300

U. 8 Ct. A, 3rd Cu‘uut Jan. 2, 1958, Blggs C.J. Certiorari de - §

nted May 19 1958,

ainiiff, a CGerman corporation, brought aection against

Awmerican eorporation for alleged breach of contraet oceurring in 1841, or
shortly thereafter, and prior to January 1, 1947. The claims on whid
" action was brought were snbjeet to seizure and vesting under the Trading

with the Enemy Aet of 1917.° 53
firmative defense the express limitation in Touse Joint Resolution No. 283,

approved October In the District Court, the defendant’s °

Defendant’s answer alleged as an af-

19, 1951.2

motion for judgment was denied and the action dismissed without prejudiee.
148 F.Supp. 738 (U. 8. Dist. Ct., D. N.J, Feb. 5, 1957. W. F. Suith,

DY, digested in 51 AJ.IL. 639 (1957).
aw, the eourt said in part:®

I}l"l

{434

In reversing the judgmen

The plaintiff, Farbhenfabriken Bayer A, G. (Farben), a earpors.
I3 . o . . +
tion organized under the laws of the Federal Republie of West Ger-

many, a former enemy alien within the meaning of Section 2(aj of .

the T'rading with the hnemy Act, 50 U.S.C.A., App. §2(a), seeks an
accounting and other relief against Sterling Dmg, Tue. (Sterling).
Lasing its clabms on alleged I)IC:IL]I(‘s of a cartel agreement, oecurring
m 1941 or soon thucaitu hese claims, ehoses-in-aetion, eonstitute

“property” within the meaning of the Act Propper -v. Clark, 33

U. 8. 472, 480 (1949), and were not seized by the Alien Pro*)em'

Custodian thongh snbject to seiznre and vesting uuder Section S(b,.
50 11L.S.C.A. App. §5(h). Sterling contends that Farben has no right
to ‘“ingiitote or maintain® its action, in view of the limitation o

e e e o s 3 P T T
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the tax upon the capital gain to the trust V

defendan &%

1236
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reservation contained in Joint Resolution No. 289, 65 Stat. 451, ap-
proved October 19, 1951, 50 U.S.C.A. App. XX. Sterlmg moved for
Jjudgment on the pleadmgs under Ruole 12(¢) and for summary judg-
nient under Rule 56(b), Fed. R. Civ. Proe., 28 U.8.C. The Court
below agreed with Sterling that Farben could not maintain its suit
but did not eoneur in Sterling’s view that it was entitled to a judgment
on the merits under the rules cited and therefore dismissed the
action without prejudice to Farben to instiinte and maintain a
new action when the disqualification deemed by the eourt to have
been imposed by Exeentive Order No. 8389, April 10, 1940, 5 Fed.
Reg. 1400 as amended, Executive Order No. 8785, June 14, 1941, 6
Fed, Reg. 2897, pursuant to Section 5(b) of the Act has been removed.

- See 148 F. Supp. 733 (1957).

. . Following the enactment of the Joint Resolution President
Truman on October 24, 1951 proclaimed a termination of the state of
war with Germany. Proe. 2950, 16 IF, R. (Oet.), p. 10,915,

I'arben has advanced several theories uuder any one of which it
asserts that it is entitled to maintain the present action. We will
discuss its principal contention only for we deem it to be d1$pOSlt1ve
of the appeal. Put briefly, Farben’s principal argumeunt is that the
doint Resolution and the Presidential Proclamation gives 1t locus
\((mdz in the court below and entitles it to maintain the suit even
f it be the fact that its property under the Joint Resolution still
m-mained subject to vesting and seizure. Sterling asserts that the
“'status’’ of the property under the Joint Resolution remains the same
as when Farben was an enemy alien and since as an enemy alien it
wias unable to maintain a snit in onr courts, it cannot do so now.
We cannot agree.

Our primer in resolving the controversy is, of course, the Trading
with the Enemy Act, as amended. We need not discuss the pro-
visions of the Aect at lenffth for its purposes and its application are
too well known. It is sufficient to state here that it authorized the
President to sequester or seize property of enemy governments or
enemy aliens inter alio, ax defined by Section 2, to the end that the
United States might suecessfully prosecute all objeets of war. United
Stutes v. Chemical Foundation, 272 U. 8. 1 (1926); Koehler v.
Clark, 170 F. 2d 779 (9 Cir. 1942). See Dnulles, The Vesting Powers
of the Alien Property Custodian, 28 Cornell 1.Q. 245 (1943). See
also the First War Powers Aect, 55 Stat. 839 (1941), 50 U.S.C.A.
App. Title ITI, amending Section 5(b) of the Trading with the Enemy
Act, It is aﬂ*reed that Farben was an enemy alien. It is also agreed
that the property, the choses-in-action, which are the subject of tlns
suit were never seized,

Nothing in the Act prohibits an euemy alien from maintaining
a suit in our courts. In respect to the bringing of suits Section 7(b)
of the Aet provides in pertinent part: “*Nothing in this Aet shall be
deemed to authorize the proseention of any suit or action at law or
in equity in any court within the United States by an enemy or ally
of an enemy prior to the end of the war. . . .”? In short Congress
in respeet to an encmy maintaining a -suit within-the United States:
was content to rely on decisional or common law. The ecarly rule of
taw, sometimes referred to vary gencrally as ““the common law rnle,’’
that the Iling’s subjects had a dnty to plunder the King’s enemics,
subsequently modified to a prohibition, personal to an enemy, that
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For an alien goes only so far as it would give aid or comfort to the

other side.”  Eux Parte Kawato, 317 U, 8. 69 (1942), gnoting in part

~ )

fromy Berge-Forbes Co. v. Heve, 261 U, 8. 323,

We are somewhat tronbled by the statement in Kawato that “See-
tiens 7 laes Treom the eourts only an ‘enemy or ally of an encmy,’ ™
SIT 4L S0 at po 75, but we are of the opinion that a failure to authorize
a suit i a har to snit when the strict common law rule that an enemy
eanmot maintain i suit in our courts is in effect, and that this is what
the Supreme Court had in wmind.  Cf. Ez Parte Colonna, 314 U. §.
S (HPRE2), wherein it was stated per curigm by the Supreme Court
refusing lenve to file a petition for writs of mandainus and prohibition
{o be issned fo this eonrt: ““This provision [Section 7(b)] was inserted
in the Avt in the light of the prineiple, recognized by Congress and
by this Cowrt, that war suspends the right of ememy plaintiffs, to
proscente aetions in our eourts.”’ It follows that we must hold that
though the property choses-in-action, was available to Farben prior
to the deelavation of war Letween the United States and Germany on
Devemhber 11, 1941, 55 Stat, 796, upon the declaration of a state of war
hy Conoress on that date, the rieht of Farben to institute suit was
then snspended,  The disability eansed by the snspension was a per-
sonal ong as we have stated. Tt was not a substantive failure of the
causes of action.  They continued to exist Lhut counld not be sued npon
in o court in the United States.

On December 31, 1946, the President proclaimed the cessation of
hostilities of World War Il. Sece Proclamation 2950, supra. Then
gante the enactment of the Joint Resolution of Oectober 19, 1951 with

which we are concerned and Proclamation 2950 by the Presidemt .

Followed it by four days. Whether or not Farben could have main
tained its suit during the period from December 31, 1946 to October
19 o 21, 10851, i3 a question with which we need not concern ourselves
far the snit at bar was eommeneed on September 28, 1955.

We are of the opinion that Farben is entitled to maintain its snit.
The purpose of the Joint Resolntion and its proviso is made very
cleav by its legislative history. The Joint Resolution was enacted at
the vequest of the President. The Senate Report, Sen. Rept. 802,
gond Cong., Ist Sess, Para. 8 (1951) refers to the Presidential
messaes, quoting from it tae reason for the President’s request. This
was that it was uneeessary to retain control of German property
alecady vested and possibly to vest other German property, even
thongh the war had terminated. 4

Conevess intended to terminate the state of war so as to remowe
ihe dizqualifications of German nationals as enemies but deemed it
necessary to make certain that the President should retain the rigit
to vest certain German property. The proviso of the Joint Resciu-

tion was designed to effcet this end; a vesnlt which was deemed to be

in doubt “unless expressly provided for in new legislation.”” The
ferms of the proviso were held to effect the resnlt intended. Laduc
£ Coo v Brownell, 220 B, 24 468 (7 Cir. 1955).  In brief it was the
intention of Congress to effect peace between the IMederal Republic
of Wext Gormany and German unationals and the United States and
to vestore the normal rights and relations ovrdinarily in effect between
friendly peoples but to retain and obtain control of Germanie prop-
erty in the United States nuder Section 5(b) of the Aet whcre neces
sary.  We have no doubt the legal effect of the Joint Resolution and
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The error of the court below lies, we believe, in its approach to the
term ‘‘status’’ as employed in the Joint Resolution. While the court
properly held that property of a former German enemy alien was
subject to vesting and seizure at the will of the Bxcentive, the primary
coneern of both the President and the Congress was with the power
of the Executive to vest property and not with access to eourts in the
United States. The term ‘‘statns’ is properly used in respect to a
relationship to property, wiz.,, ownership of property or a right to
pussess property. ‘The proviso deals with ownership in or a right
to property.  The rvight to bring a suit, to access to a conrt may not
be deseribed properly as a status. It is a general right of a pro-
cedural, not of a substantive, character. Oune does not say that a
plaintiff possesses the status to bring a suit. He either has a right
to maintain a suit or lie does not but his right of acecess to a eourt
is & personal gualification and is not a status,

We conclude therefore that Farben is entitled to maintain its suit
and, if the nature of its causes of action and the evidenece permit, to
secure judgment in the court below. Beyond this the way is pointed
out by Zittman v. McGrath, 341 U. 5. 446, 449552 (1951), which
held that attachment levies against American holders of claims against
German banks were not unnllities though, of course, transfer of~the
funds eonld not be effected withont a license. See Propper v. Clark,
337 U, 8. 472 (1949), Orvis v. Brownell, 345 U, S, 183 (1952), Mr.
Justice Douglas’s dissenting opinion id. at p. 191, and Polish Relief
v. Banca Nationale Bumanier, 288 N.Y. 332, 43 N.E. 24 345 (1942).
In Zittman the claims had been vested in the Alien Property Custodian,
while Farben’s claims have not been seized. Public Circular No. 31,
8§ C.F.R. §511.331(d), throws light upon the problem confronting us.
This explains the purpose of General Ruling No. 12, 8 C.F.R,
§511.212, promunlgated pursnant to Section 5(b) of the Trading with
the Enemy Act. In pertinent part Seetion 511.212(d) states that the
Treasury does not desire to interfere with litigation coneerning enemy
aliens ‘‘so long as it is eclearly wvnderstood that judicial procéss
cannot, without a license or other authovization from the Secretary of
the Treasury, operate to transfer or create any interest in blocked
property.”” In so holding we assume arguendo that Farben's claims
are still bloeked or frozen by Executive Ovder 8389 as amended by
Exeentive Order 8785 and General Rule No. 12, We need 2o no
further to dispose of the appeal at bar for Farben may not seeure a
judgment against Sterling. If JParben shonld seeure a judgment
against Sterling and then seek execution on the judgment, it will be
neeessary for the court below to determune whether General License
No. 101, Seetion 511101, 8 C.F.R. (Com. Supp.) has freed Farben’s
claims then reduced to judgment. . . .

Taxation—interest in property in foreign government—ase for public
purpose

Fraser-Brace Overseas Core. 'v St Jorn. 9 DLR. 2d 391
New Brunswiek Sup. Ct., May 9, 1957. Bridges, Richard and Jones,
Jd.

Certain real and personal property in the possession of appellant was
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m of the stock of the General Aniline and Film Corporation, a corpora-
iim'iorgamzed under the laws of the State of Delaware. The order of
ebmary 16, 1942, contained findings that the shares vested thereunder were
,propertv of nationals of a foreign country designated in the executive
“of April 10, 1940, as amended,’ and that the action taken was in the
'lxc interest. It declared that the shares vested in the Secretary of the
“Treasury and any proceeds of those shares would be held in a special account
“pending further determination by the Secretary, who specifically reserved

betpower to return the shares or the proceeds thereof or to indicate that
m:mpensatlon would not be paid in licu thereof in the event of a determina-
o0 :that such return or compensation should be made. The right to file a
0! 5:36{ claim, with a request for hearing thereon, was accorded to any per-
amﬂ(other than a national of a foreign country de51gnated in the executive
%& of April 10, 1940, as amended) asserting any interest in the shares or to

and worthy noncitizens’’ within the forces suggests an clement of discretic
on the part of the officers certifying. It is understood that the Immigratio
and Naturalization Service has construed the words “lawfully admitted
and “resident,” as used in the statute, to include aliens who are in the couns

istra,tive naturalization of men who are outside the jurisdiction of altiyq

“naturalization court” is apparently to be exercised with some diseretion in
the officers conducting the proceedings. e

The move which the United States has made toward granting its citizen
ship without delay to persons who serve willingly in its armed forces is eons:
sistent with international law and seems thoroughly desirable from the poin
of view of liberal policy. The plan scems adequately safeguarded against:
abuses. It should help to avoid anomalies which have been possible in |
past. It permits the addition to the citizenry of a considerable number¢

individuals who, without being compelled to do so, have elected to enjo; IRV ‘pal“ty asserting any claim as a result of the vesting order.
the opportunities which the country offers and to bear their share of respons 'a press release bearing the same date as the order it was stated that in
sibility for its protection. Rosert R. WILSON% % ‘dgment of the Secretary of the Treasury the real interest in the shares

in him was German, notwithstanding the fact, set forth in the order,
lhatmore than 2,500,000 of the shares were registered in the name of Dutch
"'Smss concerns and only 4,000 shares were registerediin the names of
’German npationals. The purpose of the Treasury Department in vesting
ﬂb%&shares was, according to the press release, “to carry forward recent
stepsto Americanize the company and better utilize the productive facilities
(irthe company in the war effort.” The action was also “intended to pro-
pef "-the investment of the American bondholders,” who held approximately
> 95% oi the outstanding bonds and debentures of the comppny. The press
nelease ‘concluded with the announcement that *“the question of ultimate
.ﬁsposltlon of the property sequestered is being left open”; that claims may
: vﬁlpd with the Secretary of the Treasury; and that regulations providing
grderly determination of such claims have been issued.

The vesting order of February 16, 1942, was not affected by the executive
aiderof March 11, 1942, by which the power of vesting foreign property and

VESTING ORDERS UNDER THE FIRST WAR POWERS AE}T. 1941

Title I11 of the First War Powers Act, 1941, approved December 18, 1941 Liss
- amends Section 5 (b} of the Trading With the Enemy Act of 1917 so as t,o‘
provide, among other things, that during the time of war or during any oth
period of national emergency declared by the President -
any property or interest of any foreign country or national thereof“
shall vest, when, as, and upon the terms, directed by the President in
such agency or person as may be designated from time to time by thé’a
President, and upon such terms and conditions as the President may pré;=
scribe such interest or property shall be held, used, administered, llqm
dated, sold, or otherwise dealt with in the interest of and for the bene &
of the United States.
The authority thus conferred upon the President was delegated by hlm c-n
February 12, 1942, to the Sccretary of the Treasury, who had prewously,,\
- been en_trusted under a series of executive orders beginning on April 10; terest therein, under the Act of December 18, 1941, was transferred from
1?4_0, with the “freezing” and regulation of foreign funds in efcess of seves e Secreta.ry of the Treasury to a new. officer to be known by the title of
billions of dollars, or approximately fourteen times the value of all the prop‘—‘\ > Aﬁen; Property Custodian. Any property or interest therein subject to the
erty which came into the hands of the Alien Property Custodian during® mtmi of the Secretary of the Treasury under the vesting order of February
World War I under the provision in Section 7 (¢) of the Tradxng ‘With the\* lG, 1942 or otherwise, is, by the terms of the executive order of March 11,
Enemy Act of 1917 that the property of enemies or allies of enemies should,,, : 942 ,to be released to the Alien Property Custodian upon written notice by
if so ordered by the President, be conveyed, transferred, assigned, or pa.xd
" over to the Alien Property Custodian or seized by him.
In the exercise of his new authority, the Secretary of the Treasury, on’
February 16 1942, issued an order vesting in himself 97% of the outstanding:

service of the United States and outside the jurisdiction of any court authorized to naturalize
aliens. 40 Stat. 542, 543.

?9

A dwgnatlon of foreign countries in the order of April 10, 1940, as amended up to
Deénber 26, 1941, included every country on the European Continent with the exception
T\nksey 1t also included China, Japan, Thailand and Hongkong, The Uunion of Soviet
&nshst Republics was relieved of the freezing restrictions upon its entry inte the war.
b and American territories occupied by the Japanese were added to the list of *“ blocked
ries’” after our entry into the war,
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Treasury. The power transferred to the Alien ke The questions of international law which may arise, now or later, in regard
him to the Secret.ary of O rhe 11 yigéz was redelegated by him to the to vesting orders issued under the Act of December 18, 1941, include the fol-
Froperty Ousﬁoc}gz;;yl\iirghe sa;ne dat’e, pending the staffing and orgi‘m. %ﬁi‘ﬁg:.
Secretary e %fﬁce of the Alien Property Custodian. Ths.a ﬁrs‘.itzvesrl;xgi
e thfxl‘ n Property Custodian was issued on March 25, 2_9 e
01;?1:- ;‘) élfs:red 1;;recisely the form which had been tlslecé n; t_‘[he gef_} ;2% :ninidr u‘;'-
b was that of L. G. : us:
February 16, 1982, The property SFECCt S g of el righy iy
tne, . an enifnyfcthft corpordtion and others in specified contracts, :agree?
e ents, capital stock, etc., largely related to the production o

% To what extent may our Government interfere with the property
ng f:,é,;(’f foreign individuals and concerns. without affording grounds for
laims to indemnification under general international law? .

M_T o what extent does the standard imposed by general international law
Ythis respect differ from the standard accepted by our Government in
tieaties in which the nationals of cértain countries are assured that their

E‘}Pﬂé’ty in this country shall not be taken without due process of law and
ments, patents, than -

, . o

. LA without payment of just compensation?

motor fuels, oils and Sy;f}?etwdg:l;?r}-?ebmary 16 and March 25, 1942, mil‘“’ ﬂé’}‘o what extent does the position of nationals of countries with which
The guarded terms of the of ility for the LAY

ted with the résponsib
fhicers who have been en‘t":rus o
cati'thaéft?:r;gn property under the First War. Powers Ac%i};}?t;;aa;z >
‘(;‘; Stllll;gquestions of constitutional and iuternat{,%ggi lawTv;rl O eioms &
i i discharge of that responsibiity. o
bt Wlthl'thi d by the fact that the vesting power conferred upon ed
o mited by :ods of war but may be exerciset;
President is not limited by the statute to periods o b vesident :
res other period of national emergency dec are 1y e othiﬁ
cliunl_lgwa::fythe ¢act that the reference to periods of natuj;)at slltlnre;n gg oy o,
tﬁazivar was inserted in the Trading With the Enemy Ac -

we are at war differ, as regards the action of our Government with respect to
tﬁi’mﬁg"ﬁoperty, from the position of other foreigners?
45 What consequences attach to the vesting of property claimed by for-
eign governments? N ‘ ‘
i5'a well recognized principle of general international law that interfer-
ith .foreign property in the exercise of police power does not afford
nds for claims to indemnification.” As stated by Mr. Herz, in an article
1is JOURNAL,® it may often be difficult to ascertain whether interference
A ) ya.te property in purported exercise of the police power is actually
. s d in view of the circurastances in which the Iiczhe n\)ﬁg%@?gry for the _prgtecthn of ’?he pl{bhfz against a c}lre‘ct dax‘l‘ger’ th.reaten_
cial crigis of 1933, and 1o sonable to assume, for the purposes of Wy m,ﬁ:xg,g“safety or is in reality expropriation for public use. ‘‘Injuries sus-
?ﬁniaiigozfnﬁigzigir;zin of the amended provision, that Congres
meerp

te d d b th t t 1 tt k t d vte t lts con;: BT
mntende y a I)X()Vlsl()n 0 exelclse, & 18&5 0 8 ml ed ex nt,

,w.,bly private property as a direct result of belligerent acts . . . or
ter: &,ggéj;al thereto are not the subject of inderanification.”* The destruction
i land and watel: ofiR
ng captures on !
el power to “make rules concernt Jand o
Ziﬁﬁgfvy In the exercise of that power, 88 long ago pointed out by~

1 ggg;hgs as a sanitary measure falls within the same rule. “The seizure
?gggjg‘rpction of property to prevent its falling into the hands of the enemy
b United States, 8 Cranch 110, Congress migh ng%‘ give the owner a right to compensation if the danger was immediate
Justice Marshall in Brown v. Unte » wherever found. That powels %@%}mggnding and its capture by the enemy was reasonably certain.®
‘have confiscated the property of the en%mc);tion of the properm} of alie ﬁgg;ﬁé between over-ruling necessity in the face of immediate danger and
does not, however, extend“to e e d wise policies of modern times feliberat
friends ?; and, in the light of 'the humane an i Tl

{fé, destruction for the ultimate end of preventing . . . capture by
ey :

. : including Cummite, Aoienemy ig often exceedingly vague, so that courts and commissions in
referred to in Brown v. United States al}? m‘;&t 2ai3§28ge believed that.c"n' m § cases have considered such destruction under the latter head as an_
v. Deutsche Bant, 300 U- 5115 12? ’tlheco roperty the vesting of which l“gim)apon of private property for the public use and have awarded in-
gress intended to confiscate any Ot Tlfe vesting of property, < when, & ﬁ%%lgé to the owner.”7 The authorities cited in relation to military
authorized in the receflt amendm(;n P ident,”’ must, in the circumsts",‘c.* o ‘?%g;_t‘igns are applicable in principle to any interference with property
and upon the terms, directed by the tresieens visl peer f '

i i i f Subsequent proviia QZ,EXPIO riati f Foret LI/ s -
uthorzed i com e e ¢ i re Expropriation of Foreign Property™, Vol. 35 (1941), 243, 252.
e mpaaion 03 ainemy owners and either cOmPESALLE T cm' sBorchard, Diplomatic Protection of Citizens Abroad, p. 256. 4
i o one ‘ Such provision might be - Sk P, 257, citing Hardmen (Great Britain) v. U. 8., this Journar, Vol 7 (1913),
(against claims) to enemy governmenﬁsl; B 1;10 the President. It would B% R ,
lations to be prescribed by /
under rules and regé ;

;»,g,,g;i'eh it was held that *necessary acts of war do not imply the belligerent’s legal ob-
. 10t hich migh? 852 3,59 compensate” but that “‘there is, nevertheless, a certain humanitary conduct
preferable that it be included in supplemental legislation, W rw

t

. Ally: followed: by nations t te the privat ! tter purely of
! h Congre 2 L d by nations to compensa e private war losses as a ma purely of
o + forth in detail the standards of judgment whic 5 lgi%%fm’""’ " o
- appropriately set I lv in the administration of the Act. B (i 258, citing Respublica ». Sparhawk (1788), 1 Dallas 357, 362, and Final Report
desires the Executive £0 8PP nited States, 282 U. S. 481. : r

Voluateer Fleet v. U Teaty Claims Commission, May 2, 1910, p. 12. 7 Ibid., p. 265.
s Russian Volunteer Xleel v. i . )

g
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in reliance upon the “rights of necessity’” which, the court held in Respub-
lica v. Sparhawk, “form a part of our law”. The officers charged with the
responsibility for the vesting of foreign property may lay the foundation for
numerous claims under international law unless they hew closely to the line
between measures necessary to avert impending danger and measures con-
stituting the taking of private property for public use.

QOur treaties with a number of countries, including Germany, Hungary,
Finland, Estonia, Latvia, Norway, and Poland,® contain the following pro-
vision: . )

The nationals of each high contracting party shall receive within the
territories of the other, upon submitting to conditions imposed upon its
nationals, the most constant protection and security for their persons
and property, and shall enjoy in this respect that degree of protection. -
that is required by international law. Their property shall not be
taken without due process of law and without payment of just compen-
sation. . ;

The standard of treatment recognized in the first of the two sentences quoted ‘:'

is the standard of general international law. The second sentence assures to
nationals of each high contracting party the standard of treatment which has ~
been recognized by our Supreme Court as the right of all friendly aliens in the ;.
United States.” Due process of law does not require the following of any 7
preseribed course of procedure. It does, however, import a guarantee of
essential safeguards against a denial of justice.!® )
The rights of nationals of Germany and Hungary with respect to action by
our Government affecting their property are as broad as the rights of any
other foreigners if the provision quoted above from our treaties with Ger-
many and Hungary are still in force. In the absence of specific denuncia-
tion, this provision might be deemed to be reconcilable with a state of war,
and in view of the enlightened doctrine set forth in Techt v. Hughes, 229
N. Y. 222, 240-247, it may be considered to be still in effect. According o,
the standard of general internationsl law, on the other hand, the nationals of;
countries with which we are at war are liable to the confiscation of their
property by Congress, subject only to the above-mentioned “humane 80‘,1'
wise policies of modern times”. The Act of December 18, 1941, was,‘ﬁ-’?,_;
noted above, an exercise of the power of Congress ““to make rules concerning,
captures on land and water”. That power, however, has not yet been exerzi
cised by the Congress to the extent of confiscating the property of enemieS-
The statement in the Treasury Department press release of Februsry 1@{*
1942, that the property vested in the order of that day is considered to be:
“sequestered” is an indication that the full rigor of war is not yet being 8F;
plied to the property of alien enemies. :
% 44 Stat, 2132, 2379, 2441; 45 Stat. 2641; 47 Stat, 2135; 48 Stat. 1507; 40 Stat. 265975
* Russian Volunteer Fleet v. United States, supra.
19 Compare Borchard, op. cit., p. 100; Cowles, Treaties and Constitutional Law, Pr OP'?ﬁ"’.;gg
Interferences and Due Process of Law, p. 2. )

£}
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»: The decree of the Royal Netherlands G in exi ‘

; Tee ¢ . overnment in exile,

}:],9;1(},d veEs;tmg in the Netherlands State title to all Dutc; p:o;?:::; iidtgezfs,
- outside Europe, entails the possibility of a violation b

' e E : y our Govern

‘?i} gle };})rmclple, established by the decision of the Supreme Court in S:;j)?)txeo:
o Exchange v. MeFaddon, 7 Craneh 116, and consistently recognized since the

date of that case, that the property of a foreign state is immune from inter-

4% ference while in the territory of the United States. If extraterritorial effect

1942, may possibly be regarded as b i

_ : elonging t

The claim of the Netherlands State is not Iikehigr t
reumstances, but it may lead to extensive dise

on after the return of normal conditions.

0 be pressed under existing
ussion and possible arbitra-
Epcar Turringron

s
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| Vighis Lo Revicw_ Vo,
War—Recovery by Government on Beaier Bol i
Located Outside United States Held Valid'.’—Thengit:))rfngfngn;Zeg}m‘
SUCCESSOr to the_Alicn Property Custodian, sued the Cities Service Cl;l:
E::ﬁrotl))hgzl)r, and the Chase National pank, indenture trustee, on negotiahle
oo %111: s‘oyvncd by a Germian nitional and located outside the United
€es. ¢ bonds were last reported to be in Russian hands. The district
court granted summary judgment for defendants. The court of. appeals
reversed and gr{tere'c?}mmmary judgmént_ for the plaintiff, and the‘d:f‘:::d-
;mts sc;ught certiorari. Held, affirmed.  The seizare of property represented
(:2: Sheo};‘f ;vtfhout seizure of the instrument is constitutional and recovery
" nd is not a ta}:}ng of property without compensation in violation
o ;};e Constitution.  Cities Service Co. v. McGrath, 342 US.:330 (1952)
. The power of the government to confisca rty in tine.
war is well established. E.g., White v, Mec}fatrficin;:gtr%:g g;)rlpTZ(;“)“:)g{

283, 300 (1925); Brown v. United States, 8 Cranch 110, 122 (US. 1814).

I'hus, Congress may authorize the seizure and sequestration of property be-

~longing or supposed to belong to the enemy if adequate provision is made

fO I turn P p y- »
T IS regurn oy case of the mistaken seizure of a citizen’s propert S’B(bf

v, Wallace, 255 U.S. 239 (1921); Central Union Trust Co. v. Garvan, 154
A +

US. 554 (1921). The origi i i

_ ginal Trading with the Enemy. Act i
1(znlj,,r for sequestration of enemy owned property, 40 S'I’A’l‘.};ll C(l‘?plr;)v“lj)ti
y more recent amendments the grant of authority to the Execucivé has
been considerably broadened by providing that “ . . . any property or

interes i ( i
terest of any foreign country or national thereof shall vest, when, s, and
> 'y My B

upon the terms, directed by the President ”50°US8

N o P50 USC Are.
(194§), see Mar/fbam v. Cabell, 326 U.S. 404, 411 (1945). A debt§os\\("ilr)1)(::
an alien enemy is property which may be seized under the Act Clar% v

Manufacturers Trust Co., 169 F.2d 932 (2d Cir. 1948), modified and affd, -

338 U.S. 241 (1949); Clark v. E.J. Lavino ¢& Co., 72 F. Supp. 497 (ED.

"Pa. 1947), rev’d on other grounds, 175 F.2d 897 (3d Cir. 1949). The power '

of the Alien Property Custodian to reach s bonded indebtedness without
seizure of t‘}‘xe bond is specifically recogniied by the Act which provides
for seizure where the righe, title, and interest in the proj rP; (b
not the actual certiﬁ(fa;evor bond or other certificate of intenl-);t };f i:f
:i;btec}ness) was ... seized .. .. 7 SO US.C, App. § 9(n) (1946); cf. Silesim-
merican Corp. v. Clark, 332 US. 469 (1947) (sustaining the Custodian’
authority under § 5(b) (1) to vest stock without seizure of the (l:ertiﬁcaws)5
- Ab.sent a statute a problem of jurisdiction has confronted the courts .l’
one mstance:th? court indicated that jurisdiction ‘over the obligor 'a-n
the power to seize the debt, see Standard Oil Co. v. New Jersey g341 gU\Sc
428, 439 (195 l)', but the weight of authority is that only juris;iictio.n f
the document gives jurisdiction of the right. See United States Fidei:'tyzlv
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Guaranty Co. v. Riefler, 239 US. 17, 25 (1915); Bozant v. Bank of New
York, 156 F.2d 787, 790 (2d Cir. 1946); RESTATEMENT, ConrFLict OF Laws
§ 52 (1934). Generally, the decrees of a foreign government co:}ﬁscating
property within their jurisdiction are binding and will not be madified
S5 or reexamined by the courts of the forum. Ricaud v. American Metal Co.,
246 US. 304 (1918); Oetjen v. Central Leather Co., 246 US. 297 (1918).
= Contra: Frenkel & Co. v. L’Urbaine Fire Ins. Co., 251 N.Y. 243, 167 N.E.
430 (1929). Bur there appears © be no principle necessarily requiring the
_ sctions of the Custodian to be given effect outside of the United States.
\ See Ingenobl v. Olsen & Co., 273 US. 541, 545 (1927). But cf. Disconto-
" Gesellschaft v. United States Steel Co., 267 US. 22 (1928) (action of Eng-
lish Public Trustee recognized in the United States). An unconstitutional
taking of property gives rise to an implied promise by the United States
to compensate therefor. See, e.g., United States v. North American Co.,
253 U.S. 330, 333 (1920); United States v. Lynab, 188 US. 445, 465 (1903).
The result reachied by the court in the instant case appears to ‘be con-
sistent with the terms of the Trading with the Enemy Act, which specif-
jcally refers to such a seizure, and with the traditionally liberal construction
given to this stature in the past. The Court in its opinion rpcognized the
possibility that the petitioners might be subject to future liability in a
foreign court which refused to recognize payment to the Arrorney ‘General
as a defense to a suit on the bonds. This, the Court stated, would render
the present action an unconstitutional taking of perjtioncr’s propesty to the
extent of the double liability and would give rise to 2 right against the
United States for “just compensation” which would accrue upon payment
under the foreign decree 1o a holder in due course of the bonds. Only
by this unusual and perhaps questionable technique could the Supreme Court

say that the present seizure was not an unconstitutional taking of property
under the Fifth Amendment.

" Wills—Class Gift—Where Executory Devise Made to Class, Effect
Given Testator's Intent That Class Remain Open Until Distribu-
_ tion of Estate.~The testator died in 1928. One item of his wiil provided for
the establishment of a trust fund of one hundred thousand dollars, the income
therefrom to be distributed for “. . . the benefit of each and every male child
of my sons who shall by birth inherit and bear . . .” the name of the testator.
Provision for the termination of such trusts was made in accordance with
the rule against perpetuities, with the distribution of the entire corpus of the
estate to be postponed until the termination of such trusts (i.e., twenty-
one years after the death of the last surviving grandchild or great-grand-
child who was living at the time of the testator’s death). At the time of
his death the testator had two sons, one of whom then had no issue. in
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THE MONETARY FUND:
SOME CRITICISMS EXAMINED
By H. D. White

ERHAPS no economic measure has ever received the careful
consideration, extensive discussion and painstaking labor

International Monetary Fund. The preparations for the United
Nations Monetary and Financial Conference were a model of
democracy in action: During the two years that elapsed between
the emergence of the proposal in its original form and the final
dnft drawn up at Bretton Woods, literally hundreds of con-
ferences were held with experts of some thirty nations. Hundreds
mr;rc took place among American experts — from the staffs of the
{ees wzry, the Federal Reserve Board, the State Department
and ather agenctes of the government — and among interested
groups of businessmen, bankers and labor. Comments pourmg3
in from all over the country weré studied with care: The original
documents went through more than twenty drafts, several of
" which wére published here dnd abroad and widely. distributed
fur study. Before the Conferenicé was called; foreign experts had

xprropnate groups at home.

{7 june 1944, abbut sncty representatives. of some fifteen
i« major nations met with a-score o American experts at Atlantic
City, and for two weeks worked to improve the proposals. Fi-
u.l), in _Iuly 1944, rcpresenmtwes ‘of 44 nations met at Bret-
#m Woods. : These representatwes included finance ministers,

Acials of Central Banks of most of the couritries, Treasury offi-

¢s of monetdry cxperts, economists; legal-authorities, bankers,

# 1 to administer _the- large stabilization  funds of the-world,.
- almost all of the hundred or’so technical representatives of-

For three and a hal

<ion, studying. every suggestion, discussing in greatest detail
o rr) point of difference. Each liné of each provision was sub-
; sed to the closest” scrutmy In the light of all. this, the attem t
- which has l)ecn made by certam commentators, familiar thh t

;

(;W M»f—m\rs
o v?:g M?. (.\w \‘xt—ss\

that went into the formulation of the proposal for an

mariy months to study the propomls and to dlSCUSS them with’

sl who help to shape monemry F licy in the major countries -

wn countries who_for moré .than a 'year had patticipated -
‘n the Americin experts in consideration of: the various drafts. -
chekq these experts labored 14 to 16 hours” -
“aday in committees and s oubcommlttees, gomg over every. pro---

caade t kR
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background, to convey the impression that the monetafy proposal

. was the hastily compiled and visionary blueprint of a handtul of

men inexperienced in the real problems of foreign exchange and
finance is somewhat puzzling. The charge that it was thrust full-
born upon the public without giving it an opportunity to examine,
criticize, or make recommendations can be interpreted only as a
manceuvre to undermine confidence in the soundness of .the
proposal. :

Fortunately this criticism comes from a small, albeit powerful,
group. The bulk of expert and informed opinion approves the
proposals, and the number of supporters multiplies as the plan is
studied and understood. This is due to the fact that, once under-
stood, the proposals are recognized as effective machinery for
achieving ends the desirability of which has been driven home by
painful experiences of the last quarter century.

The proposal for an International Monetary Fund rests on two
premises. The first is the need for stability, order and freedom in
exchange transactions; without these we cannot have the expan-

sion of world trade and the international investment essential

to the attainment and maintenance of prosperity. The second is
thatstability in the international exchange structure is impossible

of attainment without both international economic codperation -

and an efficient mechanism for implementing the desire for such
codperation among the United Nations. Once these premises are
accepted, the proposed International Monetary Fund is recog.

nized as the necessary instrument for securing codperation on”

international monetary and financial problems and the most
logical and effective means for adopting and maintaining mu-
tually advantageous policies. .

Owing to the essential simplicity of the framework, the arca of
agreement was broad almost from the beginning. It is with respect
to the technical details, from their.nature complex, that agree-

ment had to come slowly. That it was reached at last was un- |
questionably due to the wide discussion the proposal received and
to the careful and earnest consideration given to every criticism .

and suggestion,

Many of the criticisms and suggestions proved invaluable. :
Certain others, however, had to be rejected for the reason that !
|4

they did not meet the need or did not offer a practical basis for
cobperation on international monetary and financial problems. |

. should like to consider some of these suggestions and criticisms -
-and explain just why they are unacceptable.

| i m.ll’not be possible to con tinue maj
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A suggestion frequently-offered js I

most effectively established b 1
3 J _ restorin i
other countries, particularly England. Togtt]?;egoclgtsizzngirda;n

tomatic funct‘iomng of the gold standard on re-1614 levels

:KP cars as the ultlmat
< deSldelatUm 0‘ “ltef"atlonal !llOllctaly

Now it is true that the decades be
. i t ~cades l?efore ‘the First World
tions’aaggrlt(})gtoit;‘relatlvi stability in international econb?rrlli(i r‘ng
i ane Howcvsrgri ht e stability wasa consequence of the gold
beytay o oever, at gold standard was never even in it
2 utomatic and self-correcting mechanism, but on:

requiring a. consi
Juiring a. considerable amount of supple management. The
ained even to the exterjt

: : have b i
that it w not ¢ been Mmaint
Coneis I;:nul?siess th’cw:I had been.c‘oo?eratibn among the Jeadin
Fundamental art}iw ar]}{ at critical junctures, ~oing
World War w:s)é o stabxhty of the decad
the sworld ECOnOmiuc not to the gold standard but to the fact that
able 10 permic o c;:tru}fture was sufficiently resilient and adape.
Unfortunatel pthy & ti £ game according to gold-standard rules
the world Ofti’e nie world today is much more complicated than
with which 1o ! fncteenth century, and the economic problems
feorous sl Hronts us are much less amenable to simple and
tions. To expect the restoration of the gold stgndard ,

@ bring back the resil; i
e cars befene res ;chcy of bygone d{tys s, therefore, to put

hat is not to say th
M gold standard. y%t d?rti tg

the ¢ oli
Pwe):ﬁh:?sg:amlﬁycy of a country would conform to
- ;_ 1;§ and freeglom In exchange transa
e imematien:la? tage 1n s0 far as it contributes to a high
i stremppsonal rade and thvestment; but unless the ecq.

€ 0! the great industrial countries and of the coun. -

t1es producing primary raw materials has the degree of flexibili ty
d standard, .

and adaptability requisite for the operation of the gol
ntaining the gold standard

“ periods ”
’glwi’n unde?f titere:i. The gold standard has repeatedly broken
{=eration the gOIdr:t!:ngf ?lc‘illte gmergencies. Twice within a
oumer] ard has been aband ;
muntries ¢ oned b the

{ hat had struggled to restore it. It s no us{: to a;'ery

-1\1! l‘ countrie, f}’ Illﬂke the neg ar y a(i’ustl!lcllt
1es Would on
¢ h €88 S

1at exchange stability can

¢ before the First

ere were not real advantages in the




_countries are again willing to commit themselves irrevocably

.ernment would be one of mogt vehement opposition to any

. ‘But while a return to the old gold standard is of doubtful wis-

. -only to abandon it under the impact of a great depression. 1t
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the gold standard could be maintained. The countries involved
regard such adjustments as adjustments to a Procrustean bed.

The restoration of the gold standard in the leading countries
is not a policy that we can hope to see widely accepted. Few

always to undertake restoration of equilibrium in their balance of
payments wholly via the route of wage and price deflation or
through import restrictive devices. In Britain, for example, the
public is convinced that the difficulties of the 1920’s and the
1930’s were due to the restoration of sterling to its prewar parity !
and to the overvaluation of the pound. So long as these views are
widely held, no British Government will assume the responsibility -
for restoring the gold standard. In a debate in the House of |
Commons, the Chancellor of the Exchequer said most emphat-
ically: “Certainly the attitude of His Majesty’s present Gov-

suggestion that we should go back to the gold standard.” The
representatives of many other countries have likewise indicated
that a return to the old gold standard is politically impossible in
their countries. :

dom for some countries and impossible for many countries, there
is no reason why we should not obtain its advantages without
imposing its rigidities on countries unwilling to accept it. That'is
precisely what the International: Monetary Fund does. It requires
countties to define their currencies in terms. of gold, to mamtain
exchange rates stable within a range of one percent above and '}
below such parity, to make no alterations in the parity of their
currencies except after consultation with the Fund,-or with its
concurrence, and to impose no restrictions on current transac
tions except after consultation with the Fund, or with its a
proval. While some countries are not prepared to adopt the gofr;
standard, they are willing to take cobperative measures of this
kind to provide stability and order in international exchange -
transactions. Those countries which elect, as does the United -
States, to adhere to the gold standard can, of course, do so with. -
out in any way complicating the operations of the Fund. |
It should be pointed out that even if countries were to acopt
the gold standard there would be no assurance that they would
maintain’it. It would do little good to have countries repeat the
experience of the 1920’s, struggling to restore the gold standard

“ oma

- .and eventual breakdown and painful

-2 longer held to be axiomatic. It is true that

Jod the ultimate effect is to reduce’

.miw; quotas, exchange contro
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far better to i -
obtain an agreement i '

L I ) 1 through internat
cooperation, and to establish a smbgi aonal monetar
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are needed to correct a fundamental disequilibrium. Such ad-

justments can be made only on the pr?lPosal of a member and -

only after consultation with the Fund. The Fund cannot object
to a proposed change if, together with all the previous changes —
whether increases or decreases — it does not exceed 1o percent
of the initial par value of the currency. All other changes in
exchange rates can be made only with the concurrence of the
Fund. In the postwar period initial exchange rates-will have to
be set for countries that have been cut off from world trade during
the war, and 2 procedure has been Provided to adjust ﬁromptly
any error made in the selection of nitial parities. Suc
. ment is preferable to allowing a persistent overvaluation or
“undervaluation of a currency. : -
The purpose of exchange stability is to encourage trade. We
should defeat this purpose if we insisted on rigid exchange rates
at the cost of severe deflation, which would reduce world trade
-and investment and spread depression from country to country.

While the Fund would have every reason to object to exchange -

‘depreciation as a means of restoring equilibrium better achieved
“in other ways, it would not force u}f{)on a country a rigid exchange
rate that can be maintained only by severe deflation of income,
wage rates and domestic prices. Nor if a change in exchange rates
is necessary to correct a fundamental disequilibrium, could the
Fund object on the grounds of the domestic social or political
~policies of a country; it cannot be placed in the position of judging
‘such policies of its members. It could not forbid countries to
" undertake social security programs-or other.social measures on’
the ground that such measures may jeopardize a given parity.
Englishmen have not forgotten that in the sterling crisis of 193!
social services were cut in the attempt to maintain the fixed
sterling parity. To use international monetary arrangements asa
cloak %or the enforcement of unpopular policies whose merits or
demerits rest not on international monetary considerations as
such but on the whole economic program and philosophy of the
country concerned, would poison the whole atmosphere of inter-
national financial relations. - N

- These provisions of the Fund assure a stable and orderly pat-
" tern of exchange rates without restrictive ri%idity. It puts the
~sanction of international agreement on stable and orderly ex-
" change arrangements. If any change in exchange rates is made
~ after the'Fund has expressed its objection, the member becomes
ineligible to use the resources of the Fund; and if the difference

adjust- .
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between the rﬁember and the Fund contin

. ues, the memb b
Cf}mpelled to withdraw from the Fund. Altogether, the Ez::iagro?
~vides greater assurance of exchange stability than would be pos-

* sible under the gold standard.

) iv’

It has been asserted that the Fur;d i \ i n
| 2 s only a device for lendi
Un}xtcd States dollars cheaply and that the ?noney will b:f \i!;slzg
e]: ost; that cher countries just want to get'our dollars, and that
there is nothing to stop them from quickly draining our dollars

- from the Fund.

'Thts is an -argument that could be made only by persons who
cnhcr.have not carefully studied the Fund document, or are at
tempting to frxg_hten people into economic isolationisn’l The fac;'
is that‘from Article I'to Article XX safeguards have beén written
;nt KOi‘th.lS agreement to make sure that the Fund’s resources cannot
bc]; ;silpated or lost. Séme of these safeguards are briefly discqssecl

The Fund,yvlli not accept an initial par value for the currency of
any country if, ““in its opinion the par value cannot be maihtaiged
without causing recourse to the Fund on the part of that memb
orotherson a sca!e prejudicial to the Fund and to members.” Icrt;
fact, the.F.und‘w;ll “postpone exchange transactions with' an
member if its circumstances are such that, in the opinion of thi
::;r:‘fri‘;:iey twquld lez;ld to use of the resources of the Fund in a

ontra i nt judict
" (Nhe ot Orri'hteor;e;p};:;};%es of this Agreement or preludl?laE

To meet an ad.verse‘ balance of payments for approved pur-
'gzs:(?t,aiiszulr}tr'y.‘s; er}tztled, subject to certain quantitative and
fualuacve ﬁmntatl?lns, to purchase the needed exchange from
ihe bun, ‘f t}:ﬁ purchases of exchange must not cause the Fund’s
B 2 l()) the member’s currency during a 12-month period to
acrease by more than 25 percent of its quota, nor to exceed b
mare than 100 percent the quota of the country. The Fund may
=aive these limitations, especially in the case of members with Z
record of avoiding. large or continuous use of the Fund’s re-
v::r;:or"l‘h? Fu.nd may a}so require thf: pledge of collateral as a
;;-.«l‘ condigm:va.wcr and it may prescribe whatever other terms

. ions it regards as necessary to safeguard its interests.’

Some critics have' spoken of these provisions on the sale of
exchange as confirming automatic credit rights to countries who

e not what they call “credit worthy.” The criticism is wholly =
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conditionally permitting a country
limited amount is commonly used
in stabilization operations. Tt is included in ali of the bilateral
arrangements under our own exchange stabilization fund andin
the Anglo-Belgian, Anglo-Dutch and Belgo-Dutch exchange -
dgreements recently announced. The safeguard is that this condi-
tional right can be terminated whenever it is not used for the
purposes of the agreement. It is specifically provided that 3

member acting contrary to the Fund’s purposes may be declared 4

ineligible to use the resources of the Fund. |

Apart from these general limitations, there are special grovi- 7
sions designed to assure the liquidity of the Fund and the re-
volving character of its resources. Members purchasing foreign
exchange from the Fund are cXpected 1o use their own reserveso :
gold and foreign exchange in an equal amount, provided their
- monetary reserves exceed their quotas. When their balance of |
payments become favorable members are expected to use half of
the increase in their reserves in excess of theil quotas to Tepur-.
chase their currencies held by the Fund. The provision that 3
_country must use one-half of the increment in its-reserves to
repurchase its currency from the Fund is the counterpart of the
: grovisio’n that a country must meet one-half of the deficit in its

202

unjusﬁﬁed. The technique of
to buy foreign exchange to 2

4
s

alance of payments by use of its OWn reserves. The fact is that if
over a ’geriod of time all countries were to maintain their mnter-,
natjonal payments in equilibrium, the distribution of the Fund’s.

- resources would not only be restored to its original pesition, but *

"because of the growth in monetary reserves, even strengthen
to assure the revolving char.

The Fund has other provisions
~acter of its resources. A country purchasing exchange from the
Fund with its currency must pay & service charge of three-fourths
heavy charge and it will induce

.of one percent. Thisis relatively
countries, as intended, to. place primary reliance on their own
resources rather than the Fund’s. Further, the Fund levies charges

on its balances of a member country’s currencys; these charges?
rise steadily as the balances held by the Fund increase and the:
riod over which they are-held lengthens. ‘When the charge rises’
to 4 percent on any of the Fund’s holdings, the member and the
Fund must consider means of reducing the Fund’s holdings

the currency-
Finally, there
of the Fund’s assets. No country can dimini

the Fund, through depreciation. Whenever

is a specific provision safegua:rding the gold value;
sh its obligations ®

the par value of &
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member's currency i or i r v
cy is reduced, or its foreign exchange value

deprecia igni
Fu};d ahte:}ﬁzui]ilgnlﬁcant extent, _the member must pay to the
oD am necessary to maintain the gold value of th
P * e
~ Some critics fear that other nation i k v
o s are not interested in mai
i g;a? fﬁ:‘gniu?idg’ that the Fund will be manageéefylﬁenﬁféi'
far s handly warrz : t(ﬁ)es will have only a minority voice. Thiz
rear s hardly v thenUe d ({ th.e facts. The United States will have
‘n(ﬁz mge,ther the hmte Kingdom, the British Dominions and
poa together Wil 1 ﬁve‘26 percent of the- total voting power
o hsion s made aving the two largest creditor countries on
e e icftoraé?. In all voting involving the sale of ex-
fpange, the votes creditor countries are adjusted upward and
quite obviously m:’%;;?;lgt{ézsuiissactiéustcd_downward. These arc .
e by ards to protect the credi ‘
wies. | el;rirtxh; fi::tat‘es't safeguard is tEe common iniiz'::;z ‘z?u:ﬁ
ountries In main a_mmic;; a Fund that will become the basis for
e ond o havg’ te;xc ange arrangements without which the
eamption of intcma;gﬁp;lpswn of international trade and the
‘-m]rki ooy a mvestmen;_essential to a prosperous
n the period after the war the wo ‘
P ) rld may need mor
- f:csti}ffx?:y Eﬁeblér;lte(.il States and other pyz;ymenté toet(lif;né;si {:5
e seontivy of doliva! a}ale; a number of countries may experi
e countey ofe };:rs. f we attain a high level of cmployrgtem.t
man ademuncs o tl e \};Jar and resume international investment
o e volu;ﬁe'vef , the do}lar will not become a scarce cur
et o su(f)ﬁ imports and the purchase of services fron';
porca Should be: cxﬁn; to cover all legitimate foreign demands
My thas do!larsgw §1L;cb action, however, there is the real possi
o lolars }11 h ecome so scarce that the Fund will not b;
Tt no il tocha ollar exchange as members wish to buy
Tmisis not Wkey to angpen1 guxckly: 1, the Fund would have lar é
reurces of dollars hgo d; 2, there are quantitative and qualgi-
. e s < :tt e purchase of exchange from the Fund;
1703, member coun }fles are required to use their own resources
7Sl and doflars w en making use of the Fund. But in time, if
ertage of doill)a r); gnti becomes too f)nev_sided, there rim'ay be,: a
coriage of dolars. l;lc .a shortage, if it develops, will not be
recause of che Fund | ut III} spite of the Fund. Some critics have
: ﬁ;m. SR itself would be the cause of the scarcity in
nd cannot create a shortage of dollars. On y,the
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~ the causes of the scarcitz and making recommendations designed

~ gold and dollars from its other transactions which would be !

“sources held by and accruing to the Fund available for dollar

" limit the demand of its nationals for dollars. Without the Fund
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removed as rapidly as conditions permit. Furthermore, a mem ber
must give sympathetic consideration to the represe;xtations of
atl;:;r m%mfli)e‘rs l:'egarding such restrictions. k

. very definitely this country assumes no mora ibiki

for a scarcity of dollars. ThZ technical represeitﬁ?ggy Sc;l;dt:ﬁz
-United States have made it clear to other countries in a number
of memoranda that a scarcity of dollars cannot be accepted as
evidence of our responsibility for the distortion of the balance of
payments. I quote from such a memorandum: “It should not be
averlooked that the disequilibrium in the balance of payments
tannot be manifested as a problem peculiar to one country.

contrary, the Fund inevitably postpones a shortage of the cur- it
rency most in demand, even when it doesn’t prevent it. o
Long before any acute scarcity of a currency develops, the #
Fund would have considered the situation and taken whatever
steps were feasible to remedy it. The Fund might find that the
principal cause of the difficulty was excessive imports by coun-
tries utilizing the Fund, and it would require corrective measures
as a condition of continued use of the Fund’s resources by such
countries. The Fund might find that the causes of the scarcity
were high trade -barriers in the country whose currency was
scarce, or a failure to undertake adequate international invest. .
ment, and it would propose appropriate remedies. In the mean-
time, if the Fund should find that the difficulties were of a tem-
porary character, it could use its gold resources or borrow the
scarce currency under terms agreed with the country. ,
If, notwithstanding the delaying and corrective action of the
Fund, a general scarcity of a particular currency is develo?ingl, !
the Fund may issue a report to member. countries setting forth |

’“Vhencve{' the supply of a member country’s currency is scarce
this scarcity is likely to be accompanied by excessive supplies of
the currencies of other countries. })n such cases the reéponsibiiit
for the correction of the maladjustment is not a unilateral one I{
_will be the duty of the Fund to make a report not only to the
. cuntry whose currency is scarce but also to the member coun-
tries who are exhausting or are using the resources of the Fund in
3manner which is not consistent with the purposes of the Fund.”
_ Some critics have expressed the view that once the~Fund.’s
aaldings of dollars have fallen considerably below the subscrip.-
won of the United States, it will not be able to function. 'I‘hisri)s' '
wmpletely wrong. The Fund will continue to be the means for
mternational- monetary codperation and for maintaining stabilit
snstorder in exchange transactions. The Fund will hold all curren)i ‘
B: s, except the dollar, in adequate amounts and will continue to
wlt such currencies to members. From its transactions, the Fund
- #illalso have dollars accruing to it, which it. will sell in limited
imounts to other countries. In time, of coursé, the Fund’s posi-
[ ton with respect to dollars will be fully restored if the Ur?ited
. dates does not have a persistently large favorable balance of
pyments. The United States can always acquire whatever cur-
- ency it needs from the Fund. Furthermore, its position as a sub-
wriber to the Fund is fully secured by the obligation of other
tountries to maintain unimpaired the gold valde of their curren-
: ;x::l hgi(}sl;y the Fund, a?ld by their obligation to redeem in gold
ot do ny currency that is diseri i i
o pars an guld renc guidated:ixsmbuted to the United Stat:gs if

to bring it to an end. This report may be issued while the Fund
still has that currency and means of obtaining more. When the
Fund finds. that it will not be able to meet the prospective de.
mand for a member’s currency, the Fund will declare that cur-

rency scarce and thereafter apportion its existing and accruing 4§
supply of the scarce currency with-due regard to relative need &
of members, the general international economic situation, and -
other pertinent considerations. The Fund would, of course, never ;
exhaust its dollar supply. It would have a continued inflow of

available for sale to members. These provisions make the re-

ayments in the United States. The over-all utilization of dollars
1s sure to be larger under the Fund than it could be without it.
When a country is short of dollars, it is certain to take steps to 3

this action would take the form of establishing whatever controls

the country wished. Under the Fund agreement, the limitations :
on the freedom of exchange operations that a country may im- }
pose with respect to a scarce currency are definitely prescribed
and are undertaken only after consultation with the Fund. They &
must be no more restrictive than is necessary to limit the demand %
for the scarce currency, and the limitations must be relaxed and -

v

Aview frequently expressed is that the pro osal f i
v f or the Fund
o ambitious, that the problem can bestpbepsolved by :tall)lirllizzif
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-tion of the key currencies — the dollar and stefling and perhaps

" degree of stability by adherence to the dollar or sterling.

- tions are not universally desirable policies; that many countries

- world total and the United States’ trade was-about 12 percent of
the world trade. Is it of no importance to achieve currency st .
]
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some few others — and that other currencies can achieve some

In part this exclusive concern with the key currencies reflects 3
fear that exchange stability and freedom in exchange transac

'should be permitted to have fluctuating currencies and to use
exchange control to manage their international payments.

Whether ‘this objection to the Fund is well taken is a matter of
opinion. Regardless of the degree of stability or freedom one may

prefer, few will deny that orderly exchange arrangements are

essential, and such arrangements are practicable only through 3

. cobperation on a multilateral basis. !
The emphasis on the kcy,currcncies in which international pay- {

ments are made seems to me completely mistaken. The dollarand
sterling are, of course, the most important currencies; but the
* currencies of other countries also are important to the extent that
they affect volume of in ternational trade and investment.
Some illustrations may help. Taking the sum of exports and
imports, England’s trade in 1937 was about 1§ percent of the

bility in the countries carrying on nearly 7§ percent of world
trade among themselves? Only 11.§ percent of our trade In 193]
was with England and only 23 percent with British Empire
countries other than Canada. Ts it of no consequence to us
obtain currency stability in the countries with which we have
moré than 7§ percent o!your trade?

" The fact is that we are directly interested in the exchange rates '}
of all countries, because all countries are either our customers,

competitors or suppliers. The problem of the American cotton

exporter offers a helpful illustration of the importance of general 4

exchange ‘stability. He is interested, of course, in the exchange
rates of cotton importing countries, cotton exporting countries,
and textile importing countries — in other words, he is interested
in the exchange rates of England, Japan, Germany, India, Egypt
Brazil, Mexico and a host of other nations, What happens to the';
price of cotton in the United States when the exchanges depre-
ciate in these countries? The answer can be found in the sharp

fall in the spot price of cotton in New Orleans from 9.08 cents i3

May 1931 to 6.06 cents in October 1931, when currency deprecis _5

tion occurred in nearly all of these countries.

<n be taken with
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SO . . i ’

I, };Feei ;nti:ccl::nc:};ry the key currencies concept so far that the

ompet 0%/ d mley postwar monetary problems with the Britis}):
faence of %‘t);wsnts dm the postwar period. They propose that
o aonited States fqnh England enter into a bilateral agreement
. Sabilizatic of the dollar-sterling exchange rate; and that
i Femos e re?t_rnctxon's on exchange transactions and fund
I onorma sterling balances accumulated by India and the
poinie s a result of Britain’s war expenditures. To enabl

ngland to meet the need for foreign exchange that sucha pro-

. gram w i it i |
¥ ould involve, it is proposed that the United States Enod

ave biuion dolial‘s to Britain. '
s i
”iCle are, Of COUYSC, a number Of variations Of thiS approach
d -

. ﬂi O{ Which miSS CO ¢ y X P p
A ’ ! : ]!lpletel the real ostwar lDb em '“ Bl'til'n
e Uﬂlted atates and el‘_e hCrC; he net Changﬁ ii Br;tain’; fl ’
h ‘j a sew ! Or~

" enn excnn iti apl
gl h nge posxtxon on capltal account is Iarge and in time
H

Britain_wi i
o :t;]naﬂ.:vﬂ_riowgg: to restore her international economic position. -
e curgem.halaurswncltfher as urgent nor as great as the question'
1 her curent Balance? an{nents after the war. To facilitate the -
o ey bt ;—:dm er international accounts Britain needs
o ipansion of or b!:;'.ade. A loan to Britain to enable her to
s ofitqcif l%el stability and freedom from exchange control
e mot of i mble p m}gmﬁcaq tly with Britain’s problem, or with -
'mcmmiona}i) X ::l;n o cgtabhshmg a sound postwar pz{ttem of
puermation {inIZ men‘:'s._ uch a loan might burden Britain with a
reaohe wiile a Img no_real contribution toward balincing
ol e pperna iona P;_yments. On the other hand, the Fund
é?réxpanding ;vol?;dp:f;ge ?fdti}liieiivorable CO? T arw
1dlin ; ment, wo i
tablishing ‘a sound postwar pattern of r?nte;]ndat‘?g:?:lr;a:y}:le%ltz

1nd would contribute s 1
| e Jetionst paj
[ would : stantially to prosperity in this country

vi

With those criti :

) ¢s who say that additi

o : ha ional measures ar -

7%'.:); tng g;c[ixsagreps. The position of the United States Ce;::::::rf '

e rom ;tencgmrgng has been that the Fund and the Bank

ptotes ft ;hente by other measures. There is every reason
at these other measures will be taken,-and that they

. reater ! ‘

Wl propeas g confidence ’because of the Bretton
The mai ” ‘ . ‘
s l:;;?:s’nancg qff stable and orderly exchange arrangements

sured i the great industrial countries pursue poli-
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cies for maintaining a high level of business activity. Under such )
conditions international payments can be kept in balance without
difficulty, for the greatest distortion in the balance of payments
occurs during periods of business depression, when international
trade and investment fall off. '

- Tt would be helpful, of course, to lower the barriers to interna. °

tional trade. The United States has been pursuing the policy of
reducing tariffs through reciprocal trade agreements. More can

be done and will be done to achieve a general relaxation of trade
barriers. But this cannot be done until there is assurance of or-
derly exchange rates and freedom in exchange transactions for °
trade purposes. A depreciation in exchange rates is an alternative .

method of increasing tariff rates; and exchange restriction is an .
alternative method of applying import quotas. With the Fund, |

countries can undertake reciprocal tariff reduction knowing that |
such agreements will not be defeated by offsetting action on the =&

exchanges. It should be noted that with high levels of business
activity, countries will not be tempted to follow the false road of
trade restrictions to providé more employment at home.
Nearly every critic has said that stability of exchange rates is
possible only if countries put their economies in order. Nobody

disagrees with this view, certainly not those who were at Bretton -

Woods. The countries that were occupied by Germany have a
difficult but not insuperable problem in restoring their economies.
In westein Europe, the Germans retained wage and price controls.
in order to exploit production more effectively in these countries.
- Because of these controls, the monetary system did not get out
of hand, and with energetic measures it will be possible to attain
international economic stability. In eastern Europe, the situa-
tion has deteriorated so far that completely new monetary sys-
tems will probably be necessary. The measures that will be taken
for monetary stability can be effective only if the Eublic has con-
fidence in the currency. Can there be any doubt t
tion and stabilization in these areas will be more prompt and mor

effective with the Bank and the Fund to give confidence to the %

people of these countries? ]

To those who sincerely believe that the Fund should not be -

instituted until after the period of postwar transition, it must
be pointed out that while the Fund is not intended to provide
resources for relief, reconstruction, or the settlement of wartime
indebtedness, it does have a most valuable function to fulfil
during the transition period. Quite apart from the special prob-
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Easof the transition, the world will have the same problems of
exhange and payment as before, and the Fund is essential for
dealing with them. It is of vital importance that the postwar pat-
temo exchanie rates should be initially determined by consulta-
tion between the Fund and member countries, and that whatever .
adjustments become necessary should be made through and with .
the Fund. Most significant, during this period of transition the
general lines of international monetary policy will be definitely
getermined, and it would be a tragic error to allow a relapse to
the monetary disorders of the 1930’s through inaction and delay.

- The plea that we should wait several years before attempting

any comprehensive program for international monetary collabo-
ration has been made by a few economists whose objectives are
admirable and whose approach is careful and responsible. But it
is the approach of perfectionism: let us postpone action until '
more evidence is in — next month, next year, some years hence.
Unfortunately, this counsel of -caution pldys directly into the
hands of those who are not disinterested. There are, in truth, eco-
nomicisolationists as well as political isolationists. One tactic of

political isolationists is the attempt to-kill all concrete and spe-

cific proposals for international political security and codperation
not by forthright opposition — the public woufzi too soon recog-
nize such opposition for what it is — but by a plea for postpone-
ment. They hope that the passage of time will multiply frictions
among the United Nations, and that they can effectively use the
time thus-gained to create frictions and aggravate points of
petential difference; therefore, they reason, the very deferment of
agreement will make the attainment of agreement more difficult..
To them delay is merely a subterfuge to facilitate sabotage of our
plans for an international security organization. The economic -
isolationists hope that the general environment may somehow
become unfavorable for measures of international economic
cobperation. We must answer them in the same way as we are
answering the political isolationists — by going straight ahead
with the implementation of the program for international eco- -
nomic as well as political codperation. The American people have
unequivocally endorsed that program. :
Quite recently, the suggestion %as been made that the Fund be
dropped and that the Bank be authorized to make stabilization
loans. There is in this suggestion a basic error — the assumption
that the principal purpose of the Fund is to provide additional
exchange resources. Primarily, the Fund is the means for estab-
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, order and freedom in exchange

210

" lishing and maintaining stabilit
transactions. The resources of t

stabilization loans would defeat this purpose. We need constamé
continued and general cobperation on exchange prolﬁi:m% ant(L
exchange policies, and this is possible only through the fn.m
Both thé Fund and the Bank have important but distinct func-
tions in maintaining a high level of international trade and sound
" international investments. While each could function alone, they
" supplement and strengthen each other. l | »
" make a great contribution to a prosperous wor d economy. -

" The world is in desperate danger of reverting to economic ?:d
lation after the war, and economiIc isolation }avxll mey1tably br
political isolation. Those- who talk of waiting and of bilateral

‘arrangements with one or two countries are in fact proposing :
that we do nothing, that we allow the world to drift back to the

restrictions and the disorders of the prewar decade. This is a risk

neither we nor the rest of the world can afford. We have the

opportunity to put into effect the fundamental princi

must be the basis for a peaceful and pr : orin
ple that international problems are an mfernatl'onal responsibility

to be met only througﬁ international codperation. The Fund and
" the Bank are concrete applications of this principle in the inter-
_ national currency and investment spheres. - ,

e Fund are only for the purpose.
of helping countries to adopt and keep such policies. Long-tem

“Together they could ¥

le which:
prosperous world, the prina.

By Luigi Sturzo

HAT are the intentions and the goals of the Vaticani -
this tragic yet challenging moment when the end of t
‘ war in Europe is near and a new world is emergin
. from the ruins of the old? The question is being widely discusse
This paper is an attempt to describe the position of the Vatican i
Europe in terms that are as close to reality as possible, and t
- suggest some of the problems which the Church faces. The authc -
" ases the facts and the Vatican documents which can be verifie
by all, and interprets them in the light of his own experience an
his knowledge. The analysis is a personal contribution in no wa
‘mthorized. : “ A
The problem which the question poses is complex. One cannc
;_; ﬁce in any single category the relationships between the Hol
i 3eand the various states of the world or the attitudes which ca
b taken by the hierarchy of each country. Nor can one thu
smplify either the attitude of the ecclesiastical hierarchy as suci
o tfxe positions which Catholics acting under their.own responsi
I Wity think it right and necessary to take, individually or 1.
- groups. Within the Catholic Church there is a margin of freedom
* lrge or small according to circumstances which, moving fron -
¢ purely religious forms to social and temporal activities, quit
.often permits the emergence of truly autonomous movements
. especially in politics. , ‘
.. An example taken from actual recent events may illustrat
this point to those who, being outside the discipline of the Church
believe or surmise that the Church is a kind of militant army i
. which only the will of the supreme head prevails. In his speech o
September 1, 1944, Pope Pius XII reasserted two -points o.
Catholic doctrine:" that private property is in the sphere o.
tatural law, and hence cannot be abolished; and that the socia
duties which flow from the very nature of property transcend the
- pvate good and must aim at the common good. This is the
. doctrine. In the process of applying it to the conditions of each
auntry the bishops will perhaps issue certain guiding statements,
the philosophers will discuss the ethical implications of the doc-
wne, the economists will examine the practical consequences of
.t application, the sociologists will inquire into its social effects,
5. the qunists will frame possible legislation, and the statesmer
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THE COMING OF ECONOMIC SANCTIONS INTO
AMERICAN PRACTICE

By Bexsaann H. Winriams
Prcfessor of Political Science, University of Piltsburgh .

Political institutions attain their stature larguly by organic growth, t,&k;:s
form through a process of evolving practice. In ithis connection the eegd
nomic sanctions developed by the United States in the years immediately’
preceding Pearl Harbor have much significance. As the architects of
new world order now draw up plans for the defense of the internati

assurance of American approval than in 1919. For certain types of
sanctions have in the last few years taken their place among our preceden

In the years following the armistice of 1018, despite the greatly altered
position of the United States in the world community, American respect fors
impartial neutrality was still strong. That sentiment had been built up by 5
the justified and successful practice of more than a century. Proposals
use economic Ineasures to penalize aggression conflicted with this well s
trenched attitude, and such proposals were time after time rejected. During
the Senate’s consideration of the League of Nations Covenant, the second
the Lodge reservations, prohibiting, among other things, the assumption by
the United States of any obligation to employ economic discriminations, was
adopted by a decisive vote. That particular reservation was devoted mainly
to military sanctions, but the heavy vote by which it was attached to the
trealy (56 to 26) may be taken to indicate in a general way Senatorial op:
position to economic sanctions. In fact, much of the opposition to the
League arose from the realization that its provisions were contrary to ou
traditional concept of neutrality. ;

During the 1930’s, as nggression broke out in various parts of the wof ‘
numerous proposals were made in this country for economic discrimination s,
against the aggressors.  In the beginning, effective sentiment was unfav
able to such discrimination. In 1932 a petition was circulated by President 52
Lowell of Harvard and former Secretary of War Newton D. Baker requesting
the President and Congress to announce their willingness to coneur in a0
boyeott that should be institiited by the League of Nations in the Maneh
controversy. Much opposition existed, however, in Senatorial circles. - Parsz,
phrasing King Lear, Senator Borah declared: “That way lies madness.’
The lack of assurance that the United States would participate in anti
Japanese commercial diseriminations was a discouragement to League plaos
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for economic sanctions against Jaj'mn. Th.c framing of )'ax‘iollﬁ‘rxctxtrality
pills in the middle 1930°s brought the question of economic sancho}‘ns up for
mueh Congressional diseussion.  Biasin favor of bradxtlor}al neutralfty on §he
part of many Congressmen, however, blocked plans to give authority to the
President to apply munitions and finaneial embargocs.agams’t AEETCSSOrs a5
distinguished from their victims. Accordingly, the Neutralllt'y Acts of the
vears 1935-1937 contained provisions for embargoes on munitions and loans

. ghich would nccessarily apply to both sides equally. In 1937 President .

Roosevelt delivered his famous “guarantine’ speech in Chicngo. The ad-
dress was given on October 5, sbout three months after the war in China had
begun. The President suggested the quarantine of AZEressors as a n?etl}od
of protecting the peace of the world. Numerous pacifists an'd 1solat1‘omsts
opposed such a policy, and Congressional comment was discouraging to
{riends of collective security. )

Up to this time, as has been shown, the record of the United States was

rather consistently against economic sanctions. Nevertheless, some be-

ginnings had already been made by the Administration in its discriminatiqn
in favor of China through the nonapplication of the neutrality statutes, in
its unequal loan policy which favored China over Japan, and in its tariff
discriminations against Germany. These matters will be mentioned later.
“The stark reality of the growing aggression of Japan and apprehensi'on of the
gathering storm in Europe now began to develop widespread sentinent for
ecozomic sanctions. Ultimately, the commercial and financial strength of
this neutral country was thrown against the aggressors in some respects as
strongly as it had been hurled against our legal enemies during our belligercnf:y
in the first World War., The use of American products by the aggressors in
the destruction of their victims convinced a large section of the public tl?at
equal economic treatment of belligerents was not rationally consistent with
a desire for world order and justice. Perhaps, however, the fear and anger
created by ruthless conquest was more important in changing the American
sttitude than was the force of pure logic. At any rate, by the time the
Germans had overrun France in the tragic summer of 1940, the policies of the
United States had already begun to shift radically. )

The sanctions applied by the United States were of two main kmdss gl)
megative or punitive acts dirccted against the aggressors, and (2) positive
of assistance-granting measures aimed at aiding the opponents of aggression.
The purposes of the negative sanctions were to shut off American materials
and dollars from the aggressor nations and to reduce the funds being used for
Axis propaganda in the United States and other neutral countries. The
purpose of the positive sanctions® was to give the victims and opponents of

The word “sanction” as used in municipal law refers Lo the punishment and coereion of
the law-breaker. Since in international relations the aggressor is put at a disadvuntngf: .by
aid given to his opponent, the extension of the term "“sanction” to inelude such positive
action uppears justified.

ey
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aggression casier aceess 1o American matertuls,  The ontline of these pojj
1s as follows: :

1. Negative or punitive sanctions applied against the AZRTESSOTS
- Moral embargnes.

- The withholding of tariff redy
- Countervailing dutics, i
. The Heensing of the export “of materials essential to nationgl

ctions from Cierman commeree,

B O S

fense and the diseriminatery application of the law.
- The freezing of funds.
. The blacklist. . g
I1. Positive or assistanee-granting sanctions aimed at defeating aggressoy
by aiding its opponents: : B
1. The gold purchagse poliey,
2. The discriminatory loan policy.
3. The repeal of the arns embargo,
4. The Lend-Lease Act.

o in

NEGATIVE OR PUNITIVE MEASURES

Moral Embargoes. The moral embargo, a6 it was employed in 1938 a5g
1939, consisted of a mere request from the Department of State to Ameridanits
eXporters to stop the shipment of certajn kinds of goods; there wasg no 'l
prohibition.  On June 11, 1938, after heavy Joss of civilian life in the Japanée’
bombardment of Canton, Secretary of State Hull issued 5 statement that
admiuistration disapproved of the sale of airplanes to countries which
engaged in the bombing of civilian populations. The statement was foll
by a letter of Jaly 1 to manufacturers and expor
parts in which the Secretary said that the De
licenses “with great regret” for shipment to such countries.
later, at the time of Russin’s attack upon Finland, further statements we:‘fe x

issued. On December 2, 1935, President Roosevelt publicly asked that)

American manufacturers should hear the government’s condemnation of { %é‘“

The moral embargo, so far as it affected Russia, was revoked on January
1941; but it evidently continued to apply to Japan until that country,
attacked the United States on December 7, 1941, In each of the instan
of moral embargo mentioned, the advisory restrictions were intended

* Department of State Bulletin, Dee, 16, 1839, Vol. I, p. 685, .

K
g
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he power of the aggressor, although the word “aggressorf’ \vas‘ tfnot
“anmz;‘ n.mss had opposed any attempt to name aggressors in x”mc.ngn
el ? ﬁy designating the aggressive countries as ﬂ}ose whmh bombed
vfaf;{lf l;:)pﬁiatiozxs thie executive used rhetorical tacties to impose what
o : i inst the aggressor states. o
uno}{ﬂ‘;?(ig’;f;‘l; ;’izii;}ogc?iizzions ﬁomg %ermczn Commerce. Ong dxscrm\n}%«-
§ e i st Germany which evidently arose from mixed economic and politi-
uou Rg?? was that of withholding from imports coming out of Germany the
o of tariff reductions made under the Trade Agreeme:\nts Act.
gdvsmtglgeste this Act, the reductions of tarifis made under spemﬁ‘c trade
Accordmgts (evcébting xthose with Cuba) were to be generalized, that is, to be
agree;ne(;liu ail countries. The President was authorized, however, to sus-
emgtﬁe épplication of this advantage to articles from any country because
sfe Iilts discriminatory treatment of American commerce, or because of other

sets or policies which in his opinion tended to defeat the purposes set forth in

the Aet. During maost of the life of the Act before tb.e ;ntry sf ‘%he I;Tn(iitgd
in the only country which was designate by
Siates into the war, Germany was ) : e oo oy
i ion of the tariff reductions. Inother 3
the President for suspen.smn o : A g gy
ter part of this time all other courftnes recel .
gzmscgons while Germany was required to p&?’ the reg;ulﬁ.ur dl:ltlii :r;;i:;
i The reason given for suspension in g
the Hawley-Smoot Tariff Act. 1 : Bty abons
y did not allocate a fair amoun
of Germany was that that country ‘ 1 of foreign
ds from the United States. o n
exchange for the purchase of goo Y fow much
i i iti itudes of Germany and the repug
effect the aggressive political attitu : d ° ot Nazi
i i ials in the insuguration and mainte
deology had upon American officials in :
:!ethirf};)olicy iz is difficult to prove, but presumably these influences were
i : I .a . . - . .
w?;i:iji:ﬁing Duties. Another type of dlscnmma.tlon';I.gan;stt‘the tr;ﬁ:
itari the i ition of countervailing duties.
¢f the totalitarian States was the imposi ( ount g e
i i iti ties against imports from cou
law suthorized the imposition of such du p countr
it i i ts, and the countervailing duties
which bestowed bounties upon their exports, dut
were presumed to offset the aid given by the gover{:ments of th.e sgbsgd;zgg
countries. The best illustration of the use of' this type of (fhscgnm’r;gl o
came at the time of the Czechoslovakian erisis mdl\glz:rch,tgszimu ;hz fiith
i y i e acti
15 Germany annexed Bohemia and Moravia, an ¢
intense iudifgzzati«)n in the United States. Acting Secretary of State Sumner
Welles, on March 17, stated: N
i the prineip.
i founded upon and dedicated to g 0
huqs;}l::; %%Ziigrgixzit’of democra?y,hcann?t reﬁgziln }{:‘)rg ;Z;li{l;gg lic::o& rel
is o s emnation of the acts whi ;
:?:nsp%cx’};?}?gxiigogﬁgshment of the liberties of a free and independent
iscrimi i inited States in the alloeation of ex-
' ies which discriminated against the United ‘ i
ch&‘?;,: e;uccci\uzt;n;i;nzim, ‘:fare not, placed upon the disfavored list, althoxlxgh for a time
Australin suffered from this penalty.
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people with whom, from the day when the Repubiic H
attained its independence, the people of the L}T)nited §ta(t3%c}ms]
tained speeially close and friendly relations,

ovﬂ.m

s have

bitrary
modern o

It is manifest that acts of wanton lawlessness and of ar

arct:.thr*mtcning world peacs and the very structure of
zition.

The next day the Treasury Department £ave noti
25% rate of countervailing duties against
which, added to the higher duties Germany wag already paying constity
quite an obstacle to German sales in this country. It became’incr i
difficult for Germany to find through exports to the United States the fo
exchange with which to purehase the vast amount of matcrials necessary
her armainent program.  The reason given by the Treasur
that Germany, through the harter system
bounties upon exports to the United States.
tween the Treasury action and th

sor totalitarian States and the democratic e i
these penalties by the United Statess .
The Licensing of Ezports of Matericls Essential to National Defense ang
I)iscriminaiory Application of the Lauw, Drastic trade discrimination agai
Japan was prevented by the commercial treaty of 1911 with that coun
pnder the treaty, the United States agreed not to
xm;_)orts‘fmm Or exports to Japan which did not equally extend to the fke o
articles imported to or exported from any other country, 39,
in accordance with the termination clause i
gave a six months’ notice of withdrawal

became effective as of January 26, 1940, and constituted in itself something
of a dip]f)matic rebuke or sanetion. Several months later, on July 2, 1040,
the President signed the IExport Contro] Act which granted him the po’we:;
list any materials which he should decid
fense.

¢ Department of State, Press Releases, Mareh 18, 1939, pp. 185-200
Y Ibid,, p. 203. )
*Margaret 8. Gordon, Barriers to Wo

note 51.

. It has béeu urgued that, en prineiples of reprisal, econ
sible, beeause of Japan’s violation of VArious treaties, in
of 1811, See Q. Wright, “The Legal Status of Econ
ruary, 1639, p, 569,

rid Trade (Macmillan, New York, 1841), p. 408,

omic diseriminations were permis-
spite of the commercial conventios
omie Sanctions, Amerasis, Feb-

23
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jove such a step neeessary.  On July 31 an order was Aam‘zounceflrwlnch
wl\? r;t;d the export of aviation gasoline ¢xcept to countries in the Western
o shere and to other places where such gasoline was necessary for t.hc
gem]igon of American-owned companies. The order was prineipally in-
m;d to prevent the shipment of this important military material to. Japan.
':lz;cut two months Iater the export of iron and steel Scr‘apQ\\'é:S {gstrlct]c(l to
the countries of the Western Hemisphere and Great.Bntam. ’ Thus Japan
was deprived of some of its most impoxjtfmt steel-makgng materlal§ . In caser;
of various other articles, greater facihtzes'virere prowdgd for the lssu}z?nce Of
licenses to Western Hemisphere and British companies than to those of
JB?";I;Freezing of Funds. In his authority to cgntre! financial transactions
and thus to freeze the funds of aliens, the Presxdgnt- possessed power fo; a
much more sweeping sanction than any vet n_lentxoned. The authonty7 or
such action was derived from the Trading with t‘he Enemy Act of 191 a8
amended in 1933 to meet the requirements of a na.t;,mnal emer(gency. bSe?tlon
5{b) of the Act gives the President a comprehensx_ve authority overk.usmess
transactions involving the regulation by exeeutive order of banking, ex-
d dealings in securities. . . . .
ch;r}slgig ’pz:ver, whic%x made it possible to prevent resources within the Urliltke]d
Btates from being used by the aggressors, was one oi’the mgst notable of the
“methods short of war” employed against the Axis during and after the
summer of 1940,  As the Germans marched into one country after anothfzr,
the President issued orders placing under a strict licen.se system all ﬁrzanc‘mi
dealings in this country conducted on behalf of natmna!s of the occupxg
countries.  The freezing orders prohibited within the FImted States.on tbe
part of such persons the following acts except as they might be authorized by
license: the transfer of credit between banks, the payme'nf: of ’funds byortoa
bank, transactions in foreign exchange, and dealings in evidences of del?t.
By these means the President was able to prevent the use of such ﬁnam:m;
resources in the United States as might pass to the ownership or control o
the conquerors. N
The list of freezing orders followed the route of the Ger{nan military ma-
thine threugh Denmark, Norway, The I\’etherla'ndsz Belgium, Luxembuf‘g,
France, Rumania, Bulgaria, Hungary, Yugoslavia, and Grecf:e, 1t also in-
cluded Latvia, Estonia, and Lithuania, which were occupied by Izussm.
Finally, on June 14, 1941, all of Europe was covered, thus ;?lafsxflg t, : na;
tionals and property of Germany and Ital}t undc}- the restrictive sg.; em.
With regard to certain European eountries, Finland, Portugal(,} pnmi
Sweden, Switzerland, and the U.8.8.R., which were not a part of the German

¥ For the various orders sce Department of State Bulletin, July 6, 1940, Vol. 1L, p. 11;

“hug. 3, 1940, Vol. I11, p. 94; Sept. 28, 1940, Vol. 111, p. 250. N
*Department of State Bulletin, June 14, 1941, Vol, IV, p. 718; 6 Federal Register, 2607

(Ex. Order 8785).
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Italian order, general licenses eould be issued to permit dealings upon a&:‘

Quatc assurances that economie aid would not go to the Axis. The effonts

tlic freczing orders upon the Axis were deseribed in an official
-lieation as follows:

The freczing of assets paralyzed German and Italian efforts 44
quire vital and strategic materials in the Western Hemisphere, The Axigs
was using American dollars and American banking facilities tg g
write sabotage, spying, and & prapaganda campaign in both North g

South Ameriea. The blocking of Axis assets abruptly choked this
poisonous stream. 1o ek

R4
The Japanese beeame subject to the freezing control on July 25,1
following the invasion of the southern ports o1 French Indo-China by, Nj
ponese troops.  The blow to Japan was even more telling than that ¢
to Germany and Italy. The starvation of Japan’s war machine, so de
ent upon imports, produced a feeling of desperation among the Japaness
tarists and doubtless had muech to do with causing the suicidal attack
December, 1941, upon the United States. The freczing order p
helped to involve this country in war, but such is the risk of withdrawing
assistance of American finance and industry to an international criminal!
The Blacklist. Another method for blocking the flow of resources toiths s
Axis was the blacklisting of trading firms in foreign countries which 5&
presumed to be acting for the banefit of Germany and Italy. On July ;)
1841, a list of over 1,800 persons and firms doing business in the Latin Arag
ican Republics was proclaimed. Business establishmeuts on this list + o
prohibited from receiving from the United States any articles covered
the Export Control Act except under special circumstances, They wére
regarded as nationals of Germary or Italy and were thus gsubjected to:the;
prohibitions of the freezing order of June 14, 1841.% The Department
State explained that the order was intended o deny the benefits of interis:
American trade to persons who had been using commercial profits to ﬁm;%ﬁﬁ
suhversive activities.® The effect of the blacklist was to drive many Ger®
" man and Germa.n—sympathizing firms out of business in Latin America a
thus to deprive the Axis of useful commercial uod ideological agencies.” £

'POSITIVE OR ASSISTANCE-GRANTING MEASGRES R

There remain to be considered certain other acts in which this co@f%
departed from impartial neutrality in order to grant aid to the victimsb\g3 &
oppenents of aggression. One policy which will not be considered in detal

P “%’, ‘

1 Office of Facts and Figures, Report to the Nation (Washington, 1042}, p. 23.  :% PN

U Department of State Bulletin, July 26, 1941, Vol V, + p. 73; G Federal Register, 87
(Ex. Order 8832), %

¥ Ibid., July 19, 1941, Vol, v, p. 41.
subsequent proclamations.
BIbid., Aug. 2, 1941, Vol. V, p. 99,

¥4
e

Many other names were added to the Hst'HES
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i i » regarded as discriminatory aid was the fai}ure to app%y
et ihf:;j;:fhf‘xtj: ix?gthc ease of the Sino-Japanese War whxgh began ;3
- ) The Act was intenderd to be applied whenever the. President. Sh%l;l
- t o state of war existed abroad. Although the Smo«]ayanese Yar
md thg i “onc of the most destructive in modern history, the chicf executive
- anf lsrd thiat a state of war existed in China until the Ja;_)anesc attack
neverp?ifl Harbor merged the Asiatic and European confliets into one great
e nvd- The purpoée of the oversight was to aid China. Had tb_e Presi-
wrtd “m-nizéd the state of war, munitions shipments to the belligerents
dentlﬁffzse been stopped; and such a break in commerce w‘ol.lld t';ave be.en
'm;, distinet disadvantage of China. Japan had large munitions industries
o eChn'm:a, did not. The effect of applying the Act would have been to
‘m?ve China of something she could not otherwise get and to take from
ian merely the right to import s(())r;xethin{g ihe ai;ea;ig(l;:g;eszgg ix:;:;ag
ieati in line with Chinese interests a s to
plif:;g;gf;?:hAsl:;v;fompt application of the Ig.w in the Italo-Ethiopian
;:’ar in which case the effect of the Act was to hmder(lta!y.l 4 freely at 835
T};e Gold Purchase Policy. The program oif purchasl.ng g0 rrzs t}; i
per gunce had an important effect i; stimulatgxg Anzeglecﬁnoi;;c; s 10 reat
itai 1940) to France. grea )
gr‘tzl?ma;dtlizeéﬁiigf giz’ates, vﬁhich were in excess of British exports to this

the

country, were paid for by the shipment of gold. Had the United States not

been willing to buy the gold, the British would have found it dxﬂ‘}cu]t ::uléaé;i ]
obtained needed American supplies on & large scale. An Ame.ncanf Studens

of financial policy stated in 1941 that the purchase ng:-,a high pl:;et ge Bniisu
offered was the most important “aid-short-of-war” rendered t

F neut; orica. ! : o ) ’
b);'f; D:smtr?l A~:i:atwg; Loan Policy. Loansto the V:lctuns of ;ggrests:?r; ha; ;3[
been closely connected with the export of me_rchandn'se to suc coux}ml n;; x';ored ’
this connection, their purpose has been to give buying power }:o the b
borrower or to protect its currency against t-l}e' strain of eafvy‘ dinyithe'
While the loan policy is classified here as a Po&twe program o 9:_ Eanc-
victim, Joans might logically have been mentioned also under iega ;v: ne
tions, since they were tacitly forbidden te the. aggressors. T e pcl> i ly g“vas
back beyond the main period of our discussion. Japan partxc}l arly s
barred from financial aid in the United States after the Manchurf?fltzgg e
tion of 1931 by a governmental attitude which was effective even if it di
Peceive official expression.

The Reconstmftion Finance Corporation and the Exp‘orbl.mport_ li;»:,;}; g‘i:
Washington were the chief institutions by which financial aid to vic s o
8ggression was extended. Credits totalling ) 31.73,500,000 w;zre g;‘ggi "
China to aid her in buying necessary commodities in the decade ron}

“Charles R. Whittlesey, “ Gold Policy and Foreign Policy, " The New Republic, June 30,
194, p. 879, :
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191" With these Ching pure

The loans to China and Finly

of attack, They were not congjste
forbid a neutra) government {6 ma

The Repeal of the Arms Embargo,
1838, a European gonfliet appeared

contingeney, operate to the extrem

Rooscvelt sent g speeial
gress appending g statement of Seer

s embargo wag contrary
peace-loving nations,!® Bhortly after the w
bhasized the former appeal.  Congress then
the ben was lifted on November 4, 1939,

begun, permitted American munitions to
unquestionably showed favoritism of g very su

France. In July, 1939, President

provision for the munition

The Lend-Lease Aet. Probably

the Lend-Lease Act. Thig mmeasure, passed in March, 1941, authorized tha

otherwise procure
any government “whose defense the Presid

the United States,” The President was ¢,
and he could regard s asatisfactory quid p

chief executive to manufacture or

fit rendered to the United States..

The basis for extending this unusual ajd w
-8nd of the ealamities which their law]
United States. Ag Secretary Hull rem
House Committee on Foreign Affairs:

¥ Theitems making the total are R.F.C. credits of 850,000,
Bank credits of $1.500,000 in 1937, $25,000,000 in 193
$23,000,000 in October, 1840, and 350,000,000 in Novem!
In some tages, par

the authorizations of credit,
not fully used,

¥ Three credits wore announced in
$20,000,000 in March, 1940, and 85,000,001
the Chinese and Fiunish credits jg found in
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hased wheat, cotton,
trucks, oil, and other supplies.  The loans w
and created indignation in Japan.
in Novernber, 1939, the Export-Tmport Bank extended 835,
its t cover the export of supplies to the invaded country, 1
nd were partisan acts of sy
nt with the prineipl
ke loans to belligerents, 17

the most im

flow
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United States in our re

the folluwing sums: $10
0 in March, 1941,

Export-lmport Ban
of Losns and Commitmcnts, June 50, 1941,

7 China may well be defined as a balligcrent in fact after Jul
formally declared, Governmenta) loans to China under th
realistic sense, be regarded as consistent with the epirit of im

' Department of State Bulietin,.July 15, 1939, Vol. 1, p. 45,

as fear of the powerful aggressorng
essness might bring down uponfi?lg
arked in support of the bill before the

locomotives, 4
ere contrary to Japanese d
After the Russian, invasion of

000,000 i erpg

mpathy to vietins
es of neutrality, y)

to the interes
ar began, the Presi
passed the repea] provision; gad
This action, taken after w
in a flood to the Allieg’
bstantial character,
portant single type of

defense articles”
ent deems vital to the defense o~
0 be the sole judge of the
70 Quo any direct or indjrec

,000in 1933, and Expm-lmpqg
8, 820,000,000 in March, 1941
ver, 1840, These are the ay N
ticularly the earlier ones, the credits were

000,000 in December, 1688
The informetion regarding;
k of Washington, sweamsg

5
¥, 1937, although war was
ese circumstances cannot, i &
partial neutrality.
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ECONOMIC BANCTIONS 1IN AMERICAN PRACTICE

¢ WATT s a measure of self-defense and in tl}o pro-
i i oo Sl oo i i vt
direct¥ defc}'lding s m; a{tl'(ml) to conquer and dominate by_fqrce
rush ol L o de'terrf}ma p ourselves against a situation
2};3!‘?41?& n(ﬁ%? roeu;nr?nractmtgr;?g ;»(?r%&t’(;;%vention of which we exerted
whiG IS s e
our eVery energy. _ o
Act was accompunied by an appropriation of 3?,00%%%%% :z:i
,,\-{»};}19 r;lonths later another approp?ati({;r;}hzf “i:;m;it; i?é(}grévid,e 00 s
v 1 1 is country entere g , b .
:}idi{tt \&1 ;)};?ntglrgit;ﬁﬁl'sed on a’large seale. It3h) the]itdo?'f ;I;t; r}:;:;; ;2:11\1
500,000, X ;5 to the va 3
’1‘200!000,00}? gsi)(iei(!;i:é);:;d E;zotl;z balance of the disbursements hf;,d
:6035000,?00 ach services to friendly governments as the conduct of tz:;z;:
m“degra?;ss‘iln the United States, the repair of ships, and the cons
ing programs o : |
ton o mumt]?}n'ssé)(iizfét previous to Pear] Harbor, the U‘nited States 3}3{3 .
!t o e dznts of eco’nomic sanctions against aggression. Alctiogell
o pmcef the sanctions were to prevent American supplies and do a;f
s et 0the aggressor nations, to shut off funfis used for Ax}s iro;;ri-
o r?ac};:n%nited States and other neutral countries, a.nd. t,o maL;a mres—
ganda mfj ¢ re easily available to the opponents and vucfilfns ab zgg&me
ot o :ln Otion of vsanctions was not due to any one deo:;:sxon ut ¢ e
e '1_’118'3 fojia s over 8 period of several years. The- poliey re;l)jresgsent
st v{‘Lrtm:?t ::)ogrsg on the part of the executive; and, at tzme};s, the ! ;;eilf ot
:r;er::;};orted by Congressional act,iI(‘)n, :SL:; Steh; é::.se ’;; : c(; r]:;ig‘of ! the
;r:;ie“fzzaill‘;gigt;i;:: gizs‘tl;gaf :,lézideerl:tal decision or one made under the
ﬁplllir " : Sil;}%éegz;?x)gl:;;g?ﬂ;v away from traditional neutralit}; ?:;;nc%
this ;‘:risé can be seen from the fact t-hat,‘ with regard :10 t;:; c; ot:*sgfion sane-
tions, the freezing of funds and the blacklist, the prege errne stealy sioed
fmm’t-he period of our belligerency in 1917—! 918 and we ginally aimed
i In fset, while the United Stute§ was a e
b e Wor, ith ’ of the blacklist even when used by
first World War, it had protested the use Dlaclist even whon used oY
sbelligerent.  In another instance, that of the en -194} iil o;ctend'mg -
American Government gave more generous terms in 1941 I extonding sic
1o opponenits of aggression than the belligerent An'm;mox; BN iy
@iven its allies in 1917 and 1918. Our neutral petrlort ’
some respects more akin to belligereney than neutrality.

: g /, p. 91.
" Department of State Bulletin, JanuaryI;S, 1941, Vol IV, p. d
. e P ited States shouk
u ‘?f? L;z zfai?f?:tli’uouc gf the queation that the~ g??w:r?ﬁ?ittsrc?ri‘;:i:)’t’e Fon il
fesce i lications of punishm : .
quiesee in such methods or appl .

3
Yoes of the United States, 1916 (Supplement), p. 422.
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‘ The n:jumnes taken by the United Statos were not, it is true, enter di
m accordanes wi ri ( matior :
n LrCOT' ance \?nh. t,.hc written plan of a formal international ’orgam';
T ey w ere_the individual actions of one country, taken on its own vol?
wey i npil TS 3 fonr
thc;u;\ e;‘i in thcaé actions we may see in formation something strg %’?”‘
+ Siower to develop, than wri ; ' '
t : : riften contract—the shapi i “
tional mores, perhaps : i : g e
8, perhaps later to be transferred into posity :
i : 5 0 positive law.  In applet?
f:fnctn_oslz, the United States acted in accordance with a general thogg -~
OIganize , cmiisensus of world opinion ngainst law-breakers ’ Amelic.%‘.
were monvated most strongly by T hei i : :
strongly by Tear for their national safety -
that is she chief bacic Y ow, the emotig:
at s she chief basis of the movement for collective securityt And tlem";

;;:c)kdex:;;s h&vc' set o preeedent in Ameriean forcign policy which shm}g; :
ake the solution of the mutual security roble ier afte i 4
ke the sal ¥ p m casicr after this wap 283%
A nation is bound, to a certain e .

: stent, by ils past.

when tl.lg prted States contemplated thé c}?&ngsc};:;fn f,}f(lzl Ii?vl?)faznd 1’%9
nfﬂ{tr&hiy, deeply imbedded in American practice, to the unneutralm};x%%
aiding one set of belligerents as against another,} the difficulties fpo m“’g‘i
L}{e transition were great. At the end of the present war the U fred § Pt
will be looking back upon radically differ s
neutrality than those which were rémembered in 1919
world organizaion arc considered, it would appear that économ'

should mect. with much Iess American opposition than formerl ws?’m' B
have already hafi an important place in our policy. And the yrn’:)smcs.fﬁﬁ
the vast economie power of our country may not be used to supﬁorti?gréésm

sations but rather to defoat them
tions b ¢ g should make vhe task of idi
efiective international organization appreciably lighter. provid

When t’erm*s“ng%

ent set of precedents érdmg'” :’

¢OMPULSORY ADJUDICATION OF INTERNATIONAL DISPUTES
. By Haxs KeLseN
" Visiting Professor af the University of California, Berkeley
’ 1

4 carcful examination of the nature of international relations and the
gpocific teehnigque of international law shows a basie difficulty confronting
every attempt to regulate relavons between States. It is the fact that in
sz of disputes between States there exists no authority nccepted generally -
and obligatorily as competent to settle international conflicts, that is, to
snswer impartially the question: which of the parties to the confliet is right
and which is wrong. 1If {he States do not reach an agreement, or do not
voluntarily siubmit their dispute to arbitration, each State is left to decide
for itsell tha cuestion whether the other State has violated, or is about to
violate, its right; and the State which considers itself injured is free to
enforce the law, and that means what it considers to be the law, by resorting
to war or reprisals against the alleged wrongdoer. Since the other State
has the same competence to decide for itself the question of law, the funda-
mental legal problem remains without impartial solution. The objective
eamination and unbiased decision of the question whether or not the law
bas been violated is the most important and essential stage in any legal
procedure.  As long as it is not possible to remove from the States in dis-
pute the prerogative to answer for themselves this question of law and
wansfer it once and for all to an impartial suthority, namely, an inter-
national court, further progress toward the reign of law and order in the
world wiil be slow indeed.

Consequently, the next step on which our efforts must be concentrated
is to bring about an international treaty concluded by as many States as
possible—victors as well as vanquished—establishing an international court
endowed with compulsory jurisdiction. This means that all the States of
the Lengue constituted by this treaty shall be obliged to renounce war and
reprisals as means of setthing conflicts and to submit all their disputes with-
out any exception to the decision of the court and to carry out its decisions
in good faith, : :

II

To.eliminate war, the worst of all social evils, from interstate relations
by establishing compulsory jurisdiction, the juridical approsch to an
Organization of the world must precede any other attempt at international
teform, Among the two aspects of the postwar problem, the economic
aod the legal, the latter has a certain priority over the former. It is not
}00' much of & simplification to say that all the difficulties and absurdities
W internationa! relations originate almost exclusively in the possibility of
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left flank of the German Army, on the Baltic Sea, as the retir
ment from Russia develops. : '
“To summarize. The object of German strategy from this time
‘on must be to gain time — time for the United Nations to sicked
of the bloodshed, time for dissensions to arise among them, titt
for political shifts of power in Germany herself which may make:
possible for her to secure better terms. The German ‘‘ Heartland,;
without which Germany cannot go on fighting, may be described:
as the territory of Germany itself, western and central Poland}
Denmark, the Low Countries, Czechoslovakia, Hungary,.

GURRENCY STABILIZATION:
;AMERICAN AND BRITISH ATTITUDES

B By Fohn H. William;

AST l;\pnlf the American and'British Treasuries published two
go :ks tp}r3 monetar g,tablh.zation after the war, one the
ey Researzh O?rgeD'I.; hite, %rector of the Division of Mone-
2 reasury Department, the other of L.
. » 0] Or
£y0es, now serving as an adviser of the British Treasury. Sinc(:

mania, northern Jugoslavia, Austria, Luxembourg, Belgiumy 3:1 commented on :
. : : the tw
the Netherlands and part of northern France. This cen .amd “teveral events have occun?edpi:}r:isc}:n Fhﬁse. pages last summer !
vital area must be held. Once it is invaded, the beginning of de “entis not a ood moment to Continu:;lhge ct1 ;ndlca}te t}l{m} :}lxe pres-
: ; C scussion: In July there

appeared a Canadian plan which was .in

2 -in the nat

pfvrms; t’)etween the .other two. In August a rer:'is:cli’c\?{’)ff\i:e C01m~
%as published. Then in the autumn Lord Keynes came to W};s?:}

end is at hand, and the end itself not too far away. ‘
It is, of course, a much smaller area than the Germans no¥
possess. In Russia, they may find themselves compelled to g
up much of their present conquests and they may do this rathe
suddenly, in a strategic withdrawal in great depth-and on a brexd
" front. They may also have to abandon Finland and southern and;
central Italy. But the rest — Norway, western and southem!
France, the Aegean Islands, the southern ‘Balkans, northes
Ttaly and western Russia — may be the scene of furious delayt
“actions, in which the German object will be to exact heavy
losses without paying too great a price themselves. They
.try to keep their positions well consolidated and linked up. They
will form powerful reserve armies from the forces they save
their Russian withdrawal. They are unlikely again to take-_g ,3‘&
. risk of pushing.out large forces into exposed positions, as they'd
at Stalingrad and in Tunisia. And they will have to abandon hxﬁ
of an offensive in the air in order to purchase increased defensm:
power. They may also have to abandon their offensive at sea
The defeat of Germany will come about when the Ger
Heartland can no longer be defended.

f,_:;;t(::s lfﬁr th? first time since the plans were announced. Until
ts of the conversations which then occurred become

‘Azgwn there is much to i i i
oy be S?.ld for postponing further technical
”go;a ;h;cugion of the nature of the problem, however, as
by ito Weed:)ssuets whxé:h may determine national attitudes’ to-
) not need to await the definitiv k
gerts. There are reasons, inde i s e o
., ed, to believe that this i
smsion should not be dela - ’ o the shons
yed. Early comments on the plans ;
, the press, both here and in Britain -committal,
1 S, were largel - i
| ritain, gely non-commictal,
= asl tu;ae \gent.on, the opinions expressed. tgok more definite
- mf.«:-;i \\’}?‘n elsa@ that from the time of the publication of the
by uitefp an in August the' American press and American
-mnm'?at }?c Joreign trade opinion have been almost uniformly
e )'i:r/z 76‘::; Eo oth }()ilaﬁs. For example, on Septémber 29 the
Rl e5 rejected them both and quoted with
. watement calling for the restoration ¢ ¥ standan o the
; : ration of the pold
g -u;!ﬁc;t possible date after the war. ol standard at the
n;”i.ggtl}imd Ege comment has revealed a strong determination
sl %}%o standard and what is called the “straitjacket of
2 (:;“.munilts de';‘egmmatxor} seems to be shared by all classes in
o y. lhe opposition to the White pl
) an has been
” ;;nlce,d. %n August 24 the Manchester Guam’gm wrote of it: °
411t be said at once that no British government could accept; .

1

H '}sblt\’t'illium,"c / ilization: y
ey urrency Stabilization: The Keynes and White Plans.” Foreron Arratns,
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anything remotely like these progosals and remain in power be .
yond the first postwar election.” On the Keynes plan, British i
opinion has been generally favorable. But the London Economid |
of August 28, after withholding judgment for several months,i
stressed the basic similarity of the ‘two plans, warned of the.
danger of “repeating the gold standard mistake of 1925 and of!
setting up an excessively rigid system which cannot be mais-
tained,” and expressed doubts whether even the British planis’
flexible enough to work in the conditions that are likely to exist
after the war. ‘

Inmy previous article I raised two main questions: Is it wise®
attempt to deal both with the problems of the transition peried:
from war to peace and with longer-run currency stabilizatios
under a single plan? Could the longer-run stabilization be best|
effected by the adoption of an over-all plan like the Keynesia;
clearing union or the White stabilization Fund or by a more grads-’
ual “key countries” approach, beginning with the dollar-sterling’
rate and tying in, as circumstances warrant, the other currencis.
significant for international trade? . :

Towards the second suggestion American banking opinion hy §
seemed to be generally sympathetic; but in England, so far a1
am aware, there has not been the faintest favorable response
British opinion seems fully as opposed to tying sterling to te,
dollar as to tying it to gold. The British alternative to the Keyna:
plan is an eni(ightened%ilaterallism. How it might work out isde
scribed by The Economist in the article just quoted. “The prina

ples of the clearing union have for some years been applied with
the boundaries of the sterling area. . . . Other suc .grou‘gzzi
may well come into existence, and it ought not to be very di
to build up asystem of currency groups with substantial freedomd;
payment within each group and controlled — but not restr}
tively controlled — exchanges between group and group. ..+
There is not the slightest reason why tlie relations between thew
groups and the dollar, or the dollar group, should be relations o}
hostility -or discrimination — unless, indeed, it is hostility asf
discrimination to suggest that other countries cannot spend most;
dollars than they earn.” This proposal has some similarity to ﬁ
own “key countries” suggestion, except that what I had inmid
was that by stabilizing the principal currencies, each of whid;
would be central for an area of trade or be otherwise intercd]
tionally significant, a truly multilateral system could be &
tained. But the difference between the suggestion of starting &
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that the relations with ri
: d\?;ws f;iow wide is the ;}i; d{gﬂg g‘?glg(ig orbe necessarily hostile
On i eparat
an atnSCi g;};er es:g(giesnon — to treat separately the problems of
e fran Seemsptolg a?d those of long-run currency stabilization
Wit eems to }f almost complete agreement in this countr
heie oy the B ldsb or the American experts really intended that
e Ems s she :t d e uszd i’or both purposes seems now less clear
G was wés st sts}\‘:me . It has been s‘a:_d on excellent authority
s s faii e case, .and the misinterpretation has been
b wxribed to ! ure to bring forward simultaneously with the
1 y plans the more comprehensive program for dealing with

wparation between these two problems n
i et lese oW seems to
fznhi lc:i fslgfler I};::reguls} te for the success of any plan for cxfent?;
e evvagion. Th reis a fundamental conflict between the require-
i ne £ nsxtlwn period and those of longer-run monetar
by eation; ny plan that serves one purpose well is bound ty
cother. In the immediate postwar period the chief needz

Boreign.
m‘ﬂg:\n Zs“;nfgt;)lila{xce;: th{at have accumulated in certain coun
Gy, m y in England. The ill { .
e gland. These will be needs of very Iz
i ::ng;:s. In‘ my previous article I spoke of the irlﬂar.){olr?:;ge
; .'rfrican I}f:t}:{lf;g these neeccils by a method which would exp'ufg
A : eserves an si ; | ed
g thewar, T omerves depos1t§, already greatly enlarged
A N avoid the conclusion that preoccupation with
i robler has been one qf the main reasons for the marked
o enee etfxvg:}t;n the xf&_mer}can and British experts with r; aed
V ¢ }’elo the s!;ablhzatlon fund or clearing union “andgt}l;
: gnrm?isio:o; 1;1 i?;e;;canhcommitment. But to restrict undul thg
r these iImmediate postwar
A S needs
@;:iyh:ge( tgre:;::es; mistake that could be made w\?\;}eda‘:'
. o the fact that ' i fli
j g, pack the two purposes are in conflict

3

The | . .
- f(:?:;eldmt?' postwar need will be for lending and borrow
il mi); . 'ear ier su?gested,for extension of lend-lease — anc{
a&'n;}v"c .e)r i)Ode;rt\y o t(:ihe loans will have to stand for a con
: . It wa i :
‘;?M: SF s doubtless because of this problem that
@ creation of an international b
1 1 int ank before the end o ; af
‘.1' t;: d:; rm'?‘St sighificant recent developments was t§1;943gl?: :
 too by reasury experts in October of a tentative dIr)‘aft fgx—' :

T

5

3
3
.

ey

5

o process with the dollar-sterling rate and The Economist's hope

the postwar problems, The need for a clear and unmistakable:

+ il be for relief and rehabilitation and for the'liquidation of the-

ichter in the July issue of Foreion AFFairs called for . -
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; di ‘this proj here beyon
in i i k. I cannot discuss this proposal here &
a: !iztergnz‘:ttolnila&:nthe reatest difficulty in understanding i:::;?
‘ ihyregcan'be an international bank, except in a formal or nolmom
’ sesse or for very limited purposes, in a world which h&s on r);m
large “creditor country and miny d:bttgg -gﬁ;nzgs;n’osz}gesﬁ
int i however it is to e met, ! d most
g:::ita:?tg?}:e:v:: will be for lending and borrowing or for len

" fair and prudent to insist that no decision on currency stabiliza.
tion should be made until these plans are known and have been

weighed in their en tirety. If this procedure is followed, it may hel

- Wcreate a better atmospheére in this'country for further consid.

-+ eration of the plans. Undoubtedly, one factor making for hostility

sut the mechanics of plans for currency stabilization. It seems

-5 been the suspicion that dnder theguise of a world currency =
an other matters were being brought in that-did not properly
long, and " this unfavorable attitude has not been helped by

references to the advantages of “anonymous borrowing,” or of

“denationalizing” or “impersonalizing’f3loans. o

) An inte}estin_g question in recent discussions has been whether,

29

2

*

1ea§tt't'}'nis is a totally different thing from what is required in asy;

“successful plan for currency stabilization. In a’pZ -gzs}elnptl)a:lnantgj
fuy 1 nt is the maintenance of an ‘ .
fundamental requirement is r p oven balane
' i ' tions from it.. ¢
: iti th only temporary fluctuations frc der
POl standar example, such. a position” is supposed to
old standard, for example, : e
7 indi intai by a two-way flow of gold, 2
* " indicated and maintained by way How o nd any
ice s tair old to flow one way
d and sustamed,tende_ncx or gold to flo ] i
B of disequilibri ihg fo international adjustments.
s i calling for major
sign of disequilibrium g inrermational adjustments
" The da es or the plan, e
- The danger under the Keyn : ", unless B
needs o ition’ d are handled separately, wou
.- needs of the transition period are har } ely, would
~ iring uni tabilization fund would get int
that the cledring union or s on | ould get i
i i »ndition. Some countries wou 4 3
chronic lopsided -condition. i intrics would have fun
i ntries (mainly. the
- large debits and other countri p y nited Stac) |
o i ' ountries. wou e e1
, credits, and each group of ¢ : ' a
' E:cgtee]g to purs’ue the Policnes of adjustn;entg}uch;}r;;egz;ﬁ
' ison of anything. _
lans — and this not by reason
tl'}tyeitz}'1 ebl; then,: more normal sltuanonsl; bqt»b‘ecausg oi ta :dp:;
isuse i ilization fund. The alternative course, :
se of the stabilization fund. ’ .
: 2:::;- one, if such a condition were allowed to develop, w?nu:d
-~ to reorga;iize the fund and start 0‘;161' aga!n;]lc)lulgé]td?:ffedi _
1 ; e scheme wou , ed
ikely that by then the whole scher !
u‘n'lll‘li{x: Xight rem)édy, as.] have said, would be cogl;l)letelg' szgzns
' ief and* t ion, war balances,
. ision for relief and*reconstruction, war S,
D ther require f th ition from-war to peace. On some
g transition fro peace. On sa
“other.requirements.of the | war to peace. On &1
: 1 already embarked; [ .
arts of this program we are tked s but it will
E’tborious task, more difficult and less fascinating ” lv?

: ’mp;usly‘withfi__t or at the end of thé transition’ period. This s .
2, another of the major questions and it’is closely related- to. the
-drst, for if the two plaps are set up simultaneously the currency..
#anwill inevitably be the catch-all for any inadequacies in the-
mnsition program. We .would probably do’a better job.on relief, ,
feonstruction and war- balances if we knew we could not fall -
back on the currency plan; and we would run less danger of ruin-
:? the latter if we postponed it. One argument advariced jn favor

f having the currency plan at orice is that we must avoid the’
monetary chaos that followed the last war. The "analogy, how-
over, is. rﬁi'slcading. We now have Well-d_evcloped systems of ex.

thange control, and the task of. currency stabilization this time
wil not be to prevent wild gyrations of exchange rates but to
otk toward the economic and political conditions and| the level.

exchange rates under which the controls can be relaxed. This
vl take time, and meanwhile a ood program for handling the
“Tasisition problems, international y.and nationally, would be the =~ . -
greatest help. From this point of .view it can be argued that the - J
1 Fght time for a plan designed to stabilize currencies under more - )
it memal conditions is when those conditions have arrived. - :

. A more persuasive argument for the immediate adoption of a
swrrency plan is that the only time, if ever, that the nations will
&re on such a plan is now, under, wartime stress and in close
sattime association. With this can be coupled the argument that
e the plan is agreed upon it need not go into complete effect -

ance."The enemy countries, in any case, could be brought in L
\‘ﬁ;r after a period of preparation; and even in_the case of the - -
mtad and Associated Nations criteria could be established for

ils ar i s regarding funds to be made g
is arti tails are becoming known regarding the
e s sl:nlil:lg]::e:iogl,:e;:;gellzief and Rehabilitation Administration. '{“hi pm;:o:}:‘l’ o
ﬂlﬂf ttlll':':t;ughilltion dollars in this manner constitg:oe:d a step in tv}:;\?l%:;ag':fx ssb'e prevcntdm
" ill mot ia : ion needs in a er sense, h el s nted 6
e one® (:nf trch:oil:\sttcr‘::?:g:nn:lestabilimtion mechanism. Britain, for mstl::::;i ;:l;y !uai
* ", becoming a ?rggo‘r’xstmcting to do, elthough in the UNRRA she will !;enot 4 beneficia o2
A gﬁ-ﬁ.ﬁ: Irtemay furthermore be nccessari to mekq.;:;lo\:;zig: niozannrdgéaﬁb}ishmrhdr
pse ‘Britsi arcdcularly the continen n
’ 3:5 el;sps:o ;fi::hi:?g;lm}: they have been estimated at 4 t0 § bgllx.on dpllm, and
e, ! ‘ : :

at the rate of some 2 billion dollars & year. N ) -
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. determiriing the conditions under which each-would participate ; whereas tﬁ . ) _ -
actively. This could be a way of incorporating the “key curren be deﬂétiorﬁzrg}?1'%{1;h?s?:’};:fhgiagggi‘é‘&:h;ogoid standardi would
v int to unravel. Basi-

cally id i
e LT ot kg of
e, 2 | standard is the same. The-
o e S g o ol L e G
: A ard wou e-in providin
%g;g;oi}tgh;:%g rzsourcgs and a better disuigutiog o% f:i};eg;r
 eaould be. ;I}‘l afvzlzptage all round by facilitating trade. But
et gvoid t ¢ feeling t_ha; it is just here that the confusion
and long-run problems and a well-conceived procedure for 8  the problems of ?hs vion period and the longer-run enters in. If
_gradual incorporation of countries under the stabilization plan 5@ need for a very 13: ;f?l;’:éthn o faccare e eretely, the
as they become readl))’ — ouldd%o some distance toward lessen- S comes much less cle T}; Y ain, faciitate trade all ound, be-.
. ing some of my doubts about the currency plans. : " wme leeway. for mes:l”" temporary demarn nouid be to provide
. - might warrant, from the empor:llry departures, as circumstances
sactamant, fron : normal requirement that international
irmencions fa'si al gnce. If the plan did not work in this wa
s pfoblem laulsz- u; ‘the size of the fund is itself an elemen};
e toh o rnb.;ﬁo drge a fund would be as dangerous as
N ccorall Pt }? ,al y only experience could give the answer
i fow Should be ewesided o o ieory the effct of
p -sided — a fall of prices 1n the pold-ex-
sfoui?{g lgggniroy and a rigse in the gold-img)orting countrg)::: elI‘T\)i(s
thanges, The *t:oa rlg}fersg flow of gold and the opposite price
b e e C mp‘a(lint of thel}nttsh about the gold standard
oo deﬂpsrto | was that it worked only one way, by gold
back 1o e at lonl in the debit-balance countries. I will come
vhen they an::uc;r_x hatg:r. But what many of them seem to mean
the Wi Lo )a's th e Keynes plan with the gold standard (or
e Wof]d!; gﬂtb@t under the Keynes plan the adjustment’
_ ufcipansion d ti ;one—sxded, but that it would be 3 process
epansion | (;3 crehgtor country rather than contraction in the
o oo my'l rlle thing this suggests is that the surplus coun-
b Ao andp y let its credits.in the clearing union pile up in
i tl):a:t eva;r:;me stabilization plaps I have seen come to%us;
 trting 8 e in[{!f:o‘;:dlng for periodic cancellations and” for
oy Bover ﬁ: if the credits get so large as to bother either
R ometr s, too, the discussion of oreign “investment”
Bt e ;gs 1%;3nt ?}ecomes almost as mechanical as this. But'
iles e Is n tth what Lord Keynes means or what his plan
gmakc ome ¢ e s;tagements_ in his White Paper, however
e o Sce bunrea 1stlcal'iy_sv1mple for the creditor countr ;
‘., the burden of adjustment. This is especially true o};

he White or Keynes plan, though it would |

" cies” proposal into t
ther the more elaborate

still leave in my mind the question whe
plan, with its international governing body and its’ formalized
rules and quotas and voting powers, is really necessary or would
really work. Like the editors of The Economist, 1.fear the plan -
_ might prove too rigid, though I think 1 am not giving this word
the application they intended. I do admit, however, that the safe-
guards I have mentioned — the separate treatment of transition }

1

But there is a deeper difficulty. The examples of conflict be-
tween British and Américan opinion already cited — and 1 might
have quoted at much greater length — reveal a conflict between
two fundamentally different schools of thought. Followed intoall
of its logical ramifications, the conflict embraces the entire clash

- of ideas between the principles of a world economic system as;
handed down from t%e_ classical economists and the closed-
‘economy principles developed by Lord Keynes and others duriog
the.nineteen twenties and thirties. I have not believed that the
two are irreconcilable, and one.of the best reasons for such a view
now is that Lord Keynes is strongly for their reconciliation. Butit
will be a formidable task and will call for a high degree of toh
erance and sympathetic understanding by eacE country of the
other’s problems. The main question about the currency plansis
‘whether we are prepared, on either side, to adopt them in our

present divided state of thinking. _

England’s fears about currency stabilization, and especially
about being tied to gold or to the dollar, are summed up in the 3
phrase “the straitjacket of 1925-31.” It means two things, or two
aspects of the same thing. England wishes to control her intemnal ;
economy and to avoid the external pressures which threaten that
control. All through the British discussions of the currency plams
runs the determination to avoid unemployment resulting from -
deflationary pressure. This is why the gritish fear the currency

lans may be too rigid. The attraction for them of the Keyns
‘plan is that it promises an expansionary method of adjustment, !
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" under the gold standard; but that only raises the question
" whether inflation is any more desirable to the creditor country

* tion whether direct controls are to be used as methods of adjust-
- the need for such controls. Finally, there are the possibilities of -

" not so easy, and their effectiveness Is not s6 clear as the statement 7

. tioneéd _are applicable in reverse to the debtor countries. The

- edly much-gredter than for this country, With us, foreign trade

| 'CURREI_’\AT‘CY STABILIZATION
rates as their favorite ;neghod of ‘adj to in:
A r favori ) ustment-to i i
| &:?;;ﬁ?ntctz ga;?h}i)ctilrpos_e of the pl:ijnwou!r(:l beo'dl:fzzlzézu%?;
B _Which a nation can benefit b jor cha
:: :Ef:};)izcgiz :;tes :;rt;1 rare. England undoulftedlyydg%:;eg};aggfns
_ n ol the pound in 1931, partly b it hs s
. serously overvalued when she restore:ilzhe g};ldes‘f?;l;gal:dh;d Ik;ie;

the statement, often -made by other British economists as well,
that a surplus country need never have a larger surplus than it

wants to have. ‘ i p
This could mean a rise of prices in the creditor country, as

than deflation is_to the debtor country. It could also mean ex-
change control or direct manipulation of the trade, capital or
other items of the balance of payments; but this raises the ques- -

ment or whether one of the objectives of the plans is not to lessen

correcting the balance by trade and investment policies without

direct controls, and of appreciating the currency. But these are f
[+ . ¢ M

~ ‘ﬁ;c::ag;f;a;fg(fgﬁf“’é‘ » and probably even then only when_ prac-
But it did giVe’rel?ef ?cup)ﬁlrllg»e}.cgnt}'al position-in world trade:

ing six years, and for . (1€ tyrannical pressutés of the preced. -
d's recové’r of ° stood ever since as the landmark of Eng.

1 very of a reasonable degree of control over her internal

that a country need never have a larger surplus than it wants to
have suggests. Moreover, all the methods of adjustment men-

discussion leads nowhere, and we are:forced to examine more
carefully the particular circumstances, and also the character
of the thinking, in the countries concerned. The real question
is whether the nations can find and-agree upon a system requiring
mutual adjustments in which the benefits outweigh the costs.

‘affairs,

e Esciggt;rnpa}:t of the undue emphasis upon flexible exchan e
mPphasis upon the need for protecting the interh%l '

" fmtprice stru 7
P cture from external pressure. The classical econo.

I

) » : . R S o " gl standard dig . -
" For England the dangers in fixed exchange rates are undoubt- 3 ¢ not regard the price ad ustments as ‘infla.

Bonary or deflationar: i
onary ationary. This may have bee ecause prices were

. ] v l ] ] ! l » I F l .
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plays a smaller.réle and the impact of changes.in the balancei
payments upon the domestic economy is much milder. Only i’
unusual circumstances, like those of the transition period from
war to peace, are we likely to face a serious threat of inflation’
from external causes. Much more likely in most circimstances
would be the threat of deflationary pressures upon the Britih
economy. Two of. the.chief lessons %;om the inter-war period are.
the difficulty of finding new -equilibrium exchange rates after
great war has profoundly changed international felationshi&:
and the need for providing an orderly method of adjustment as
basic circumstances change thereafter. It seems safe to predia
that no currency plan which does not-promise this measure o
- flexibility _9f exchange. rates will be acceptable to’England or which all policies must be ada ted, is the m ¢
_ other deficit Countries.. - ) - o wnflict .between what I e};rli : ls'tlle most striking ‘element
But if such countries were to press-for changes in exchang ®onomics and the classical worlidr :;stEd t}g closed econom
' UL c ' V O o : em. Granting that the

o standard as the classical theory pretendec

~Ivportance to capital
: . tal movements and to income '
dsubtedly, however, whenever serious mal remomges, Un-
n fn;lgkiz}g cost-price
ey ents of ¢ ¢ : s, that is, unles
e e t}}e third alternative of directly controlling e hs e
e 10!&» and the balance of Payments : 8 xchange
" The te i 1 | al » :
. smbiﬁten;? tl}r:o modem'mgnetary and fiscal theory to treat
y . e Cost—pncg structure (or'at“any'rateavoid

t) as the force majeure - to

.?41 .

-Bnists mn dlSCHSsln the nte y Ollal p! 1 IC V elS
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g rpla Of“atl € ulld'el the
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anges played so large a téle in the adjustment process of the -

adjustments persist, -~
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latter made too much of the need for price adjustments, I ques-
tion whether a multilateral trade system can ever be attained
along with adherence to a rigid internal t:ost-s)rice structure. In
England’s case in 1925, the adjustments would have had to be i
too sweeping; the mistake was in overvaluing the pound. After .

- this war also the first major-task will be in general to adapt the :
exchange rates to the price levels, rather.than the other way
round. But for the continuing operation of the system, once
reasonably stable currency relationships have been found, cost-
price adli.'ustments must also play a Eart. s

Whether such adjustments are deflationary depends upon how . {§
they are combined with other policies. In the great depression, "
Sweden and Australia were able to combine substantial down- |
ward adjustments of wage rates and other costs with expansion- -}

. ary monetary and fiscal measures, and with exchange rate ad-
justments designed to improve their international position and to -
stimulate rccovery. It is noteworthy, too, that these are pro- ;
pressive countries and that the measures in question had the §

support of a majority of organized labor. In Britain today, and

in some other countries, the development of a conscious state :
responsibility for social welfare, the plans for improving social %
security, the political as well as the economic emphasis upon the °
maintenance of full employment by measures under national °
control rather than in response to international forces whose ’
control must. be shared with others, provide ample explanation

_-why fears are felt of too rigid currency plans. But unless a reaso

ably stable multilateral trade system can be worked out the .
internal objectives will probably be jeopardized as well.

v

As for the United States, it is entirely understandable that we
should approach the currency plans with a preference for the .
gold standard. Our brief departure from it in 1933 showed that
in severe depressions even we might depreciate the currency if ¢
others did, but it indicated no lasting desire for a variable ex-i;

_change rate. What it may have done (I have the influence of the |
farm bloc particularly .in mind) was to close the door perms
nently to any possibility of appreciating the currency, which is
one of the remedies for maladjustment recommended by Lond'
Keynes to creditor countries. 4

. The reproaches leveled against this country during the inter. §
war period — particularly in the twenties — for its failure to

the European central banks,
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- are less likely to arise. This point should not be over-emphasized.
I have often pointed out that foreign trade is largest between the
industrial countries with high purchasing power. But it is 2
troublesome feature of our situation, and after the war may be
intensified by our production of synthetic rubber and other

. substitutes for products formerly imported.

Another peculiarity is that though we are a creditor country
we still have the power of attracting capital for investment and
speculation as well ‘as for safety, under gv_orable conditions, and
in 2 boom may easily switch from being a net exporter to beinga
net importer of capital. In such a case, expansion here does not
relieve but only intensifies deflationary pressures upon deficit
‘countries, and probably leaves them no effective remedy but
direct control otP capital exports. R :

Prior to this war, England was a creditor on income account,
with a characteristic excess of merchandise imports. Her foreign

: investment was for the most part made by leaving her income
abroad, reducing her import balance -rather than creating an
excess of exports. In our case, tourist expenditures and remit
tances to foreigners have been offsets to our receipts of interest,
and they are likely to expand after the war. To them will be added

at some stage the export of capital. The prospect is thus for an
excess of exports for some time to come. Whether this difference
between our creditor position and England’s earlier position raises .
any problems for currency stabilization and the future of world -
trade I am not sure. Theoretically, it would seem not to matter.
Ability of foreign countries to buy from us would be furnished by .
our capital exports, with no effect upon their debit-credit position 3§
in the stabilization fund or clearing union. A country is probably {2
in a better position to control its balance of payments, however, 2
if it has an excess of imports. This advantage has often been
Eointed out in discussions of a country’s ability to benefit from
ilateral trade, but it would seem to apply also when the problem

" is that of a creditor country’s responsibility. for controlling
multilateral trade system. The application to our own case is that

" whereas, as a country with a net excess of exports, we havea
particular interest in a multilateral system, we are in a less favor- ™
able position than England formerly was to make such a system

work effectively. » . .

After this war England will need greatly to expand her export |
trade. Some writers estimate that she will need an expansion of

5o percent and that she will have to couple it with a strict contrd

» :;o;utmgggz?d‘f p:j)(}um}:)le more cheaply abroad than at home
: satisfactions,” an ec i i .

‘ . : ns, conomic theorist could prob.

, jmyiﬁce(:ir}‘gngeh‘hlmself that any disposition of the procecsis is
Ponfed; u 2 s case would wear thin if the loan were spent, for
P'€, on foreign grand pianos to entertain the Chinese work.
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American durable consumer goods. It suggests that there is room
for the application of some homely principles’ of household
economics to international trade between creditor and debtor
. countries. Another probable cause of the dollar-exchange short-
age, however, was technological change; this gave our exports -
‘persistent advantage beyond the power of foreign investment to
overcome, despite its theoretical tendency to equalize costs. How
- to neutralize such a persistent advantage in the interests of in- .
ternational stability 1s not readily apparent, and suggests again”
that the task of the creditor country under present conditions’

1is not simple. s - i -
I conclude again, as in my previous article, with the -state-
" ment that the greatest: contribution we can make to’ world
stability is to-maintain high production and employment here at
- “home.t This would maximize imports and create the most favor- "
- " able conditions for reducing tariffs, though it probably’ would
not, by itself, lessen exports. The'advantages otP a high’ level of
- " production for currency stabilization are sometimes overstated to
imply that international trade adjustment could be made a one- ;
sided process of expansion in the igh production country. If the
expansion could go on indefinitely without danger of a boom this
might be true, though there is always the difficulty of a reversal
of the capital movement and.the feeding of expansion in the
_creditor country by deflationary pressure on the outside world.
That this is'not a fanciful fear is shown by, the fact that our |
attraction of foreign funds in the late twenties is often:cited:as ;
one cause of the world depression which later ensued. '

2
5

\ 2=

~ The main question about the British and-American currency-
“plans, as I said earlier, is whether we are prepared, on either side,

* to adopt them in our present divided state of thinking. Any
_ solution acceptable toboth nations will have to involve some
* fairly.-drastic compromising of national attitudes. Whether this ;
can be achieved by a formal plan, at one stroke, and with all

. the elaboration of an international governing body with votes ;
and quotas; is one of the chief problems. W ether the correc- 3
tive measures prescribed by the experts would have teeth, and
whether if so the countries would join, are parts of the same

Ry €The:maintenance of high employment at home is, however, & problem no less complex thas
that of intérnational currency stabilization. On the methods to be employed national opinka i
is far from united, and government planning for the postwar period seems less advaneed thas
on the curfency problem. = o . ’ :
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and planters in Camden and Selma and
Dublin and Winnfield taking their cut
out of the hides of the white and black
croppers on their places; and it is very

“clear to one what it means to lose a

wWar.

Wao Is THE WINNER? .

In these days it is extremely difficult
to determine who has won a war and
who has lost it. The generation that
went to school between 1918 and 1939
was taught that it was an open and shut
case; ‘Germany lost the war, and the
Allies won, - \

Can we- be sure today?
many lose the war of 1914-18? Or did
France and Britain lose it?
very confusing. We shall know in the
year of our Lord 2042, but probably not
before. )

By then we shall also know who won

' the war that was formally declared

by the United States of America against

" the Imperial Government of Japan on

Horace Mann Bond, Pk D., is pres:dent of the Fort
Valley State College, Fort Valley, Georgia.
also served as research assistant, the Julius Rosenwald
Fund; professor of education, Fisk University; dean
of Dillard Um'uermy, and lecturer at Atlanta . U?zz
versity. He is quthor of The Educatzon.of the Né, €gro .
x'n the Amerz'can Social Order (2934); Negro Edac;;,-_

84 THE ANNALS OF THE AﬁERICAN ACAD i

Did Ger-,‘

It is all

e 2/'2/3

rest. - . Ny
. Even mthout the perspectxve, every .

Amerlcan knows now that His life and.

his fortunes, and those Jof, his, gh:ldren.

ent struggle.
regarded as‘a _th

the United" States ro 3
this war -and, suc 0f

States.
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N. 1930 the German stock in the
.xUmted States, including German

- immigrants and native-born Americans

with one or both parents born in Ger-
many,,totaled 6,873,103 persons, or 17.7
pericent of the total foreign white stock
m} the -United States. Thlrty years ear-

to'(:ki'-af 1930, over 75 per cent
‘e,born in Amerlca and -the census

smce passed its hlgh-water mark of the
-and-1860’s. Over 70 per cent of
th total Germa.n immigration occurred

_ in'the half-century from 1840 to 1890,

_The census of 1940 provides no tabula-
" tion of persons of foreign or mixed par-

entage, but indicates that there are
now. only 1,237,772 persons residing in
the United States who were born in
Germany ,

:These figures make it abundantly

' clear that ‘the great penod of German

unmxgratlon is long since past and that

~ th German stock in the United States
is weII along in the process of being di-
luty ed, and_absorbed into a composite
.Amencam'sm Nevertheless, the Ger-

1mm1grat10n of the last century

constitutéd; -in‘numbers and in quality,

one ‘of the most significant additions to
the-Amencan population, and furnished

perhaps A greater cultural contribution .

than that of any other non-English im-
migrant _group. Far more important
-the statxstxcal counting of heads
is_the migration of ideas, as immigrants
‘their life patterns to a new land.

Gefman Immlgrants and Thelr Chlldren

By Carr WITTKE

The Colonial Germans deserve far
more attention than can be given them
here. As a cultural group, they and
their present-day descendants have been
important not only in the development -
of Pennsylvania but also in many other
areas into which this vigorous peasant
stock from the Palatinate overflowed.
Since the Civil War there has been a
veritable renaissance in the study and
appreciation of “Pennsylvania German”
culture.! Like their Colonial ancestors, '
the Pennsylvania Germans of today are
largely an agricultural people, thrifty,
sound, and substantial. Religion is
still of the essence of their personality.
Pennsylvania alone, of all the Thirteen
Original .Colonies, had a bilingual cul-
ture, and large parts of the state remain.
bilingual to this day. “Pennsylvania

“Dutch” is the oldest‘lmmigrant lan-

guage still in daily use in America, for
the descendants of these Palatine immi-
grants of two centuries ago. have re-

tained their language, whereas many of

their fellow countrymen who came much
later have-lost it. The Pennsylvania
Germans have little in common with
the militant liberalism of the leaders of
the nineteenth-century German immi-
gration, -They are less Germanophile
than the descendants of Englishmen are
Anglophile, and they have less connec-
tion with modern Germany than New
England has with England. -

CHARACTER oF GERMAN IMMIGRANTS

The great mass of German immi-
grants arrived during the nineteenth
century. Most of them were farmers,
artisans, and ordinary laborers, plain
people motivated by the desire to im-

1 Bee, for example, Arthur D. Graeff, ot 4,
The Pennsylvenia Germans. deted by Ralph
Wood Pnnceton. 1942.
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prove their earthly lot and' augment

their personal freedom in a new land of
opportunity. They were, for the most
part, thrifty and patient home builders
who added a conservative and- stabiliz-
ing force to the America of the last cen-
tury. They helped to win the West for
agriculture and they treated their land.
as a sacred trust, not as a speeulatlve

commodity. The skilled laborers among |

the new arrivals played a significant
part in-speeding up the tempo of the
industrial transformation of the- Umted
States.

Though the bulk of the German im-

migratioh consisted of the plain, com- )

_mon people, they acquired a leadership
in America which enabled them to make

a unique contribution to the emerging
Amencan cultural pattern.. Among the -

new arrivals from Germany there were
many men of substance, education, pro-
fessional training, and. social standing,
who had left their native land after the
collapse of the liberal movements of
1830 and 1848 to seek asylum in the
United States. They had been cham-
- pions of the idealism and political radi-
“calism of German organizations like the
Turnvereine, the Burschenschaften of
the universities, and the Freimdnner-
vereine of the rationalist movement.
They had risked their future in the
Fatherland in 2 futile.endeavor to umfy
Germany ‘under a republican regime,
only to see the abortive revolutions of
1830 and 1848 end in a victory for the:
forces:of reaction.

" ATTITUDES OF GERMAN SETTLERS

For some years after their arrival in
the United States, these polltlcal refu-
- gees were primarily interested in using

their new home to raise funds, cnrcula.te_ _
revolutionary propaganda, and organize
. revolunonary societies in order that all

might be in readiness for a new repubh—
can’ upheaval in Eumpe. But as ‘time

critical of many American’ in
partlcularly slavery, ,l?ut the
ated their newuiound :_ireedom

gratmn

“To this- brllhant group belong.som ;
"of the -most distinguished names in the
history of the German element. in the
United States. - Some_were. ratlonallsts
atheists, and freethinkers;"
violently anticlerical and strongly ©
Clallsth° all ‘had a*

They boasted.
had produced B

3%

many a German: 1mm1granA whor br
the prairie sod of “a "Middle"’W

farm or dug’ canals or. built: A. eru:an‘

. professional educatlon in.Ge
¢ould read Homer ‘and - Cicer6*

-original, Some envisaged the treme«—
planting of German Kultur to +sections
of the United States,. where:a ne
“free Germany’ mlght be’bul
tion from the rest: of Amenca and free

szm IMMIGRANTS -

Ko Engelmarm, Munch Stallo,
»Hemzen, -Hecker, Kapp,. Lleber, and
iscores of others to -appreciate their im~

‘ .3portance 10, the- United States. These

imen:'were the spiritual heirs of Kant
and, Flchte and Hegel, andthey pro-
‘vxded -8 leadershlp for the German im-
‘migration which has never been equaled

by-any other group. "In the recently
; scompleted Dictionary of American Bi-

ography there are sketches of 361 men
.and women born in Germany proper,.a

number which is exceeded only by-those

born in England.

The Germans transplanted their thea-
ters, ««««« Turnvereing, singing societies,
"newspapers, .churches, schools, and beer
gardens wherever _they settled and in
-them; kept alive the customs and tradi-
‘tidns of their Fatherland. In polmcs
fwhere for.atime they exercised less in-_
yﬁuence than their numbers and ablhty
rmght haye; warranted, German immi-
gran‘rs were mostly Democrats, until the
;antislavery struggle, the "homestead
‘policy;: and _the ‘rise of the Republican
‘Party weaned many of their leaders
‘away. from. their earlier political al-
nleglance Even so, the majority of the
-German  voters -probably  remained
Democrats, -and though opposed to the
~f}_1,1_'ther extension of slavery, they were
snot, for the most part, radical abolition-
ists. In the Civil War they played a -
‘notable patriotic role. ‘In the fields of
fsmence,wmventlon, business, and the
‘arts, their contributions are so well
known- and have been. pointed out so
:often that it is unnecessary to undertake-
ot enumerate them here 2

Cmsn wm-x N;mwsu

Unfortunately, events of the middle ,
:nineteenth century tended to divide the
rman -element from their neighbors,
See Carl Wittke, We Who Built America:
Saga of t}te Immigront (New York, 1939), - .
97, 187261, 362-401. .
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as a group apart. One reason for this .
isolation was the role. of the “Forty-
eighters” and their kind, as leaders of
the Germans in the United States.
Proud of their culture, they arrived in
America at a time when a great struggle

- with American Puritanism could hardly .

have been avoided. The radical Ger-
man leaders were bitterly resentful of
blue laws, Puritan Sabbath observance,
and the rising temperance “swindle,”
and even the German Lutherans and
Catholics agreed with them in regard-
ing such phenomena as peculiarly of-
fensive manifestations of a Puritan
spirit which was utterly contrary to
their Continental ideas of personal lib-
-erty. )
Sxmultaneously, the United States ex- :

- perienced its worst wave of nativism,

culminating in the bigotry and viclence
of the Knownothing period. - The
Knownothings opposed unrestricted im-
migration and wanted to make naturali- .
zation more difficult, and they sought
to deprive the foreign-born of many po-
litical and economic privileges. They
opposed free homesteads in the West,

" an issue on which all immigrants were

particularly sensitive. It cannot be de-
nied that there were 2 number of legiti-
mate reasons for challenging ‘the unre-

-stricted immigration of the fifties, for

the abuses associated with immigration,
naturalization, and voting in this turbu-
lent period of American politics were
no less than scandalous.

The main attack of the nativists was
directed against the “Irish papists,” but
the Germans also received their share
of criticism, They were denounced for
their clannishness, their “infidelity, So-
cialism and other soul-destroying- er-
rors.” Germans were equally aggressive

_and intolerant in expressing their con-

tempt for native American “barbarians”
and “Methodists,” and some of the

freethinking Forty-eighters viciously at-
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88 -
tacked all religion and-all.churches, .and
espoused a political and economic, radi-
calism which ‘won. them the reputation
of being “red Republicans” and “foreign
anarchists.” !
ship attacked Puritan bigotry, and the
native Americans retaliated with the
charge that in German communities,
with their beer and band music and

“into a saturnalia.”

CULTURAL ISOLATION

A crisis resulted from the clash of .

these two sharply contrasting points of
view which had its repercussions - for
more than half a century. Both parties
to.the controversy were guilty -of petu-
lance, arrogance, utter intolerance, and
" even violence. But the important thing
. to remember is that this crisis, provoked
by aggressive German leadership and
intolerant - native Americanism, solidi-
" fied .the Germans in the United States
to a degree-that kept them aggressively

on the defensive for the next two gen-:

erations in a battle against complete
Americanization and in defense of their
cultural isolation. _
parties, always eager for votes, aggra-
vated the situation by angling for Ger-
man “votes, thus enabling the Germans
to assert their demands_for special con-
sideration and giving them a false sense
of their own importance. In the proc-
" ess, many naturalized German-Ameri-
cans ceased to be Germans in any politi-
cal sense, but also never became wholly
American. ~ Eagerly bent on preserving

. what they considered the superior -cul-

ture of Goethe-and Schiller, and stub-
bornly championing what. they consid-
.ered personal liberty (a2 concept that
‘came in later years to mean opposition
to the spreading prohibition move-
ment), the German element wanted to
be let alone.. They were not concerned
with Germanizing America. but thev re-

Thus the German leader-

" the new natlonahsm ; B
_picnics, the Sabbath was being. turned .

‘to that of modern German

" in the United States contlnued to.ad_-_

The major political -

- Shootlng, pmochle, and skat - tourna-

‘tle-reference :after .1900 to the question
autocracy were th‘ _ Americans. had there not been a first
’ ‘World- “War.- . There is abundant evi-
‘dence to prove ‘the steady inroads the
Telentless forces of - Americanization

* ‘communities. The " first World War
“was, for the German stock in America,
‘one of the most difficult and humiliat-
ing " experiences any immigrant .group

to keep abreast:of-its: political: and cul-
tural development. . What the Germans

dreamed of the possibility of a war be-
tween .Germany and the United States,
the _German element suddenly found
. themselves distrusted and spurned by
the land of their nativity, and by many
-of thelr American neighbors in the land

=~

‘of:'their. ch01ce

here to and celebrate n. thelr; man

Amerlcamzatlon, was

motions, bewildered readjustment,
Deutschtum,‘_. what the

»-'and- tragedy. marked the years from
j1914 to .1918 when everything of Ger-
“man antecedents in the United States

-vast Pan-German -plot’ to Prussianize
“America. Partly because of the arro-
_.gance and stubbornness with which they
" ‘had "hitherto tried to cling to their cul-

German blood now were obliged to de-
fend their loyalty and their character
in communities where they had lived for
decades. A wave of “100 per cent
Americanism” threatened to engulf and
'destroy forever the cultural movement
. of."the Forty-eighters. The patriotic
drive against “Huns” and “Teutonism”
included -attacks on the German lan-
-guage and literature, music, newspapers,

of the: “old days,”. w1th th ing
societies, _Turnverezne, - bowlmg-.--clubs
and literary societies, beer halls, sharp-

Ise.of German origin, and led actually,
‘a'.few communities, to serious out-

g o PREEPINES JS Y
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"“6f:the: “hyphen” among the German- °
‘~were making on the isolation of German _

could possibly have had. Never having

1sunderstandmg, suspicion,  conflict ~
was suddenly labeled as part of a

’_tural separatism, men and women of

street and-family names, and everything -
- war through -war loans and, above all,
,through the drafting of their .sons and

89

1914-18, as far as the German-Ameri-
cans - were concerned, threatened to
prove far more dangerous than the at-
tack of the nativists of the mlddle nine-
teenth century.

For a brief period the German ele-
ment closed their ranks to defend them- -
selves ard their kinsmen across the sea

-against what they regarded as the un-

warranted attacks of Anglophiles and
the pro-British .neutrality of anAnglo-
phile government in Washington. From
1914 to 1917 outside pressures upon the

. German group tended to produce a new

solidarity and led to a short-lived ren-
aissance among -German societies and
German-language newspapers in the
United States. In their eagerness to
defend against malicious slander the
cultural traditions they had cherished
in America for decades, some of the
American German group clearly over-
stepped the bounds of common sense,
good judgment, and.discretion, and by
their unwise words and: deeds added fuel
to the spreading flames of misunder-
standing and . intolerance..

In 1917 all this ended with tragic

~ finality ‘when the United States went

to war against Germany. Some of the
German group in the United States at

‘once conducted - a hypocritical retreat.

The great majority, after a period of
sullen silence and conflicts of emotions
and loyalties which few of -their fellow
Aniericans ever fully understood, ar-
rived at a position of complete support

_of the Government in its war effort.

Even so, they found themselves in a
dilemma. If they remained passively
loyal, they were criticized for lack of
patriotism; if they became extremely
active for the war, théy were likely to

“be suspected of duplicity and hypocrisy.

As time went on, the German group,
like all others, acquired a stake in the

________ L Ml mmmla o L& LN
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state and Federal officials have:testified
to the complete loyalty of the German

stock in the United States in 1917 and.

- 1918. At the same time, newspapers

published in Germany bitterly - de-
nounced them for their betrayal of the
" Fatherland in its hour of peril.
enemies caused comparatively little
trouble during the ~war.*- Thus the
German-American hyphen was to a

large extent burned away in the trial

by fire of the first World War.

ErrecTs OF SECOND WoRLD WaR.

In spite of the violent temper of the" i

times, the American crusade againist the
“Hun” died down quickly, but the ex-
periences of the war years left scars
and a-legacy of bitterness that have not

yet been entirely erased. ‘Twenty-three -

years later, the United States was again
" at war with Germany-—this time with a

Germany dominated by a ruthless lead- -

ership which by contrast made :the
Kaiser’s Germany shine as a model of
virtue and decency. ' The rise of Hit-
~lerism again raised an issue among what
remained of the German societies and
activities in the United States. For a

time it threatened serious factional divi- -
.sions among the German element. In

part, the German group themselves were
responsible for their new. difficulties, for
some had foolishly tried to recapture
their culturdl isolation after the first

World' War, and very few had consid-

ered it of the least importance to record
publicly their attitude toward the Nazs
and the democratic way of life. Like
. those who belonged to other racial
. strains and were  intrigued by the al-
leged virtues of fascism, a relatively
small number of German-born and na-
tive Americans of German stock were
attracted, before Pearl Harbor, by the
.swastika and Fritz Kubn's aping of

4 For a more detailed discussion, see Carl
Wittke, German-Americans and the World
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- Alien-

’memberslnp Thevsecéﬁd- and ﬂm'd-\'

'the _present war we avoid the mistakes
] of twenty~ﬁve years ago, both at home
_and-abroad, this may be the last time
that the Umted States will have to face
’ the Germa.n~Amer1can problem. In sev-
eral, decades more, the cultural heritage
of - the. German immigrant stock will
have been -absorbed into 2 composne
'Ameﬁcamsm

; heavy responsxblhty rests on all

every “test™ of loyaltyw‘ :
World War as xt dld in the

which mevxtably resu
mamtam the- cultural 3

generation immigrant stock know little
of the language or the tradltlons of (thelr»,

of Amencamzatlon gde's; on relentlessly,,{
and the more naturally 1t proceeds

mArs a“ar&nvn e
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,derstandmgly with lmtmgrant groups in

this time of total war. But an even

-.greater responsibility rests upon what

is left of the German stock in the United
States to demonstrate with indisputable ~
finality " that whatever lingering, senti-
mental devotion to the language and
ways of their fathers they still cherish,
they have not the least desire to per-
petuate a politically alien group among
the Amerlcan people '

Carl F. Wzttke, Ph D., is professor of Iustory and
dean of the College of Arts and Sciences, Oberlin Col-
_ lege, Oberlin, Ohio. " He was formerly professor of
'~ history and head of the Department of History at
Ohio State Umvefszty. He is author of A History.of -
Canada (1928), We Who Built America: The Saga
of the Immsgmnt (1939), and other books.
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Professor McNair gives us valuable data on the teaching of international
law and conflicts of laws in the British Isles, and makes an eloquent appeal for
extending such teaching, believing that it “would make men hetter citizens
of the world” {p. 92). Also, ‘“we shall not attract them (foreign students)
i large numbers to this country unless we give that aubjeet a more promi-
nent place in our legal education” (p. 93). *‘In view of the large part which
our country is destined to play in the development of sound international
relationships in the post-war world, it is of the greatest importance to increase
the number of men and women who have it in their power to give intelligent
guidance to public opinion in international affairs” (p. 97).

Ag the Allies are now undertaking the greatest task of military govern-~
ment in all history, Dr. Wolff’s atudy of municipal courts in enemy-occupied
territory is particularly useful. He treats of some of the most contraverted
and timely questions, and his views demand the maat serious consideration,
despite the appearance lately of other notable works on the subject. H. C.
Gutteridge makes a plea for a wider study of comparative law. By bringing
about a common understanding of the many difficult problems of private in-
ternational law, such a study may pave the way for general agreement on the
basic principles upon which all systems of conflict of laws should be founded.

American international lawyers will be intensely interested in F. A.
Mann’s study of the relation between judiciary and executive in foreign af-
fairs, especially his review of the developments of the past fifty years and the
growth of the present tendency of courts to apply to the executive for in-
formation in an ever-widening field. The dangers of this development are
stressed, as, for instance, if an unwilling or temperizing executive is compelled
to disclose its views or intentions when it may be unwise to doso.  Although
the Russian recognition cases decided in this country are not given full
treatment, the author does make a penetrating criticism of the historic case
of United States v. Pink,' which he believes allows “overriding weight to the
ideas pervading the foreign policy adopted by the Executive' (p. 159).
Deference to the foreign policy of the Executive, maintains the author,
ghould be s rule of judicial decision only in. eases in which the harm to the
public which otherwise would result is substantially incontestable; it should
rest on tangible grounds, not on mere generalizations (p. 163).

_ JorN B. WHITTON
Of the Board of Editors

Enemy Property. Volume XI, No. 1, of Law and Contemporary Problems,
Durham, N. C.: Duke University School of Law; 1945. Pp. 201. Index,
$1.00.

This timely volume contains twelve well documented articles discussing
the legal and administrative aspects of the treatment of enemy property by the
United States Government against a background of comparative and inter-

1315 U. 8. 203 (1942); this Jounwar, Vol. 36 (1942), p. 309.
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national law. The Foreword by Professor E. R. Latty is fallowed by a com-
parative survey of the control over enemy property applied by the countries
of the Western hemisphere, by Martin Domke, Research Director of the
American Arbitration Association. Next comes a study of the {reezing ¢ con-
trol program of the United States entitled ‘““Thé-Control- of—Forelgn Funds

by the Umited States Treasury,”. by William_Harvey Reeves bf the New
York bar. Frederick W. Eisner of the New York bar presents the third
article on * Administrative Machinery and Steps for the Lawyer,” which con-
tains valuable information for the lawyer practicing before the Foreign Funds
Control of the Treasury Department and the Alien Property Custodian.

The control, seizure, and admipistration of enemy property is covered by
the next, two articles, entitled “The Work of the Alien PropertyCustodian,’ >

/by Paul V. Myran, and. “ Enemy. Patents,” *by‘HowIaqc_le Sargeant and
[Henrietta L. Creamerj all of the Office of the Alien Property Custodian.
The latter chapter treats of the seizure of patent contracts which forms a
bridge to the next article, {“Cartels and. “Enemy Property,” by Herbert A.
Berman, a Special Asgistant to the Attorney General. The latter shows,
among other things, the “network of camouflage’ erected by German na-
tionals over certain domestic companies in reality German owned or con-
trolled. Then follows a rather technical article by Judge Ernst Rabel on
“Situs Problems in Enemy Property Measures,” discussing some of the
problems in conflict of laws in relation to the situs of property subject to the
freezing and vesting orders. The next two articles, by George A. McNulty,
formerly Special Assistant to the Attorney General, and Herbert Wechsler,
Assistant Attorney General, respectively, deal with the ‘“Canstitutionality
of Alien Property Controls.” In these articles, which are rather technical,
the authors do not see eye to eye on all aspects of the question.

A thoughtful discussion of both sides of the current question wheth.
private enemy property should be confiseated in time of war will be found in
the next three articles: ‘“ A Brief Against Confiscation,” by Otto C. Som-
merich of the New York bar, “‘Inviolability’ of Enemy Private Property,”
by Seymour J. Rubin of the Department. of State, and “‘Post-war Prospects
for Treatment of Enemy Property,” by Representative Gearhart. The two
latter writers find no difficulty in international law with the retention of
private enemy property in the last war and the present one.

These chapters of necessity overlap somewhat, but they all deal with
different problems arising out of the administration of the Trading with the
Enemy Act of 1917, as subsequently amended and extended, particularly by
the First War Powers Act passed eleven days after Pearl Harbor. The war-
time control, use, and sale of all kinds of enemy property stem from these
laws. The legal effects of these statutes, their constitutionality in the
United States, and their validity under international law are discussed at
length. The main difficulty has been to ascertain whether property subject
to control really belonged to an “enemy,” as defined by law, in view of the
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effarts made by him to retain, conceal, and camouflage ultimate ownership.
What final disposition shall be made of the enemy property seized or con-
“trolled by the United States has not yet been determined. How far the

United States should go in retaining the proceeds of the property seized is
" argued pro and con, particularly in the last three of these articles. In the
final chapter Representative Gearhart forcefully expounds the pending bill
introduced by him on post-war disposition of enemy property in relation to
similar legislation after the First World War.
' ' L. H. WooLseY
Of the Board of Editors '

La Reintegracidn maritima de Bolivia ante la Historia, el Derecho Indernacional,
¥ la Geografia. By W. Gonzdlez Cortés. Potosi, Balivis: Editorial Uni-
versgitaria; 1944. Pp. x, 139,

Generally speaking the Americas are not burdened with the resentments
and problems of an old past—Gaethe's Amerika, du hast es besser!  Yet even
in the Americas there are such things as Alsace-Lorraineg and the problems
arising out of the Pacific War furnish an example. The problem of Taena
and Arica, between Chile and Peru, was finally settled in 1929 but the prob-
lem of a direct access of Bolivia to the Pacific remains unsettled.

It is with this fundamental prablem of Bolivia that this doctoral theais
deals. It stresses the geographical necessity of a Pacific port as a prereq-
uisite for Bolivia's ecomomic, political, and cultural development. It
laments the backwardness of the country, its spirit of ‘‘claustrophaobia.”

The suthor gives s full history of the matter: Bolivia’s rights since colonial
times and under the principle of ufi possidetis juris of 1810. He narrates
Chilean preparations for the conquest, strongly castigates the incompetence
of Bolivian Governments. He reviews the different negotiations and trea-
ties with Chile, the discovery of the riches of guano and nitrates, the Bolivian
alliance with Peru of 1873, the outbreak of the Pacific War of 1879, Chile’s
military triumph, the Chilean-Bolivian pact of armistice of 1884, followed
only twenty years later by the definitive treaty of peace of 1904, which con-
firmed Chile’s conquests.

The author's attacks againgt the validity of the treaty of 1904, because of
duress, because of *“immoral contents,” depriving Bolivia of the “inherent
right” of free access to the sea, are juridically weak, constitute mere ‘' natu-
ral law,” i.e. political arguments. Better is his argument or charge of
Chile's violation of the treaty of 1904,

The author narrates Bolivia's action before the League of Nations As-
gsembly in 1920-21, for the revision of the treaty of 1904 under Art. XIX of
the Covenant. Here again Chile scored a diplomatic triumph.,

Just as Art. XIX was greeted jubilantly in Bolivia, as well as Wilson’s
point on Poland’s free access to the sea, just as Kellogg's suggestion of 1926
to cede Tacna and Arica to Bolivia was enthusiastically welcomed in LaPaz
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On Junuary 4, 1943, the Department of State ammounced the tﬁnlnf.-;

formal warning as to foreed transfers of property in enemy occupied
trolled territorics. The deelarstion was in the name of the United §

the nations of the British Commonwealth, Russia, Ching aud certain

€4
countries. They—

with, property, rights and ioterests of any description whatsoever -
which are or have heen situated in the territories which have come gy
the oecupation or control, direct or indireet, of the Governments wi
which they are at war, or (b) which belong or have belonged to
including juridical persons, resident in such territories. This wam;
applies whether such transfers or dealings have taken the form of oy
looting or plunder or of transactions apparently legal in form even m

reserve all their rights to declare invalid any transfers of, or dﬁf

they purport to be voluntarily effected. i
The generality of this warniog is significant. It applies to “any . ?‘?
or dealings,” including looting or plunder and apparently legal or o

voluntary or involuntary, transactions in respect of all kinds of propemtys: .

(public or private) at Any time situated in those territories or belonging 2
residents thercofl. The chief limitation is that the property shall at some
time have heen “situated” in the territeries in question or “belonged’
persons “‘resident’’ in such territories, whether nationals or aliens. .
ever, it goes no further than to reserve the right to declare such d Jingy &
invalid. Nothing is said about reparation for wrongs which eannot be thas
corrected. b o TNt e e e e M’;,e
“Ks to the countries involved, presutnably the right to nullify such d S,
would lie only in those governments having ultimate authority overiihg
property and persons in question, f.¢., in the legitimate governments of B
occupied or controlled territories. 1b this connection, it may be noted: st

vt ch0 v

several occupied countries, including Denmark, Estonia, Latvia, Lith %

and the Philippines are not parties to the declaration, that the captivecinp
tries are represented by refugee governments whose authority msyf_
doubtful in some respects, and that France and the French posses&onﬂ}:c

only represented by the French National Committee. The warning is 608 - :

made in the name of the United Nations and does not apply to non-parﬁi;
countries. 3

Obviously the object is to nullify the predatory acts of the Tri-Axis ingl?
in certain of the territories which are or have been occupied ar controlled by,

them in the Eastern Hemisphere. Presumably the dealings referred to arese X

only those of enemy suthorities, direct or indirect, including ““undercover;
transactions or dealings influenced by them. '

The deelaration assumes, of course, that the declaring countries will.
victors in the present war and thus in a position to recapture the ocew
territories and to establish governmente which will accept and enforee
warning in question, and insist on provisions in the armistice or trest;

’3.'\’ imp

v il
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that will cause the vanquisiied countrics to a Jarge extent 1 um?ny or

e <aic the dealings mentioned.  The declaration reserves rights which

gomp(’ﬂ;;\d*l\; ré:trom:ti'vé and which may, therefore, need to find lodgment
ms ssee in order to be effective!

i e tcr}:\‘;\?i}‘l)::}‘;j:;eut (c):f(ﬁxe twaming is to lay a basis which will rcguire »all

Appate m.and ;lealings to be sifted out after the war so that those in whzch
wnﬁﬂ‘c;“‘t?ar;r gecupant has not had a hand and which have been carried
e tmi‘ m :good faith will not be disturbed. The warning appareptly con-
oot s singling out the dealings which are jllegal or which are directly or
’;em‘a\ﬁffv the result of undue military pressure and compulsion. Indeed an
m&lrec‘-‘,u undoubtedly be made to probe beneath sny collusi.ve camouflage
?ﬁm::; by the diabolical ingenuity of the cnemy to cover his tracks.
m‘:;;le declarstion raises at once the question of the legality 0{ the acts coxrj-

jained of.  Itis pertinent to inquire as to what exten@ the Axgs Powers ha}: e
e it to deal with the property, rights and interests smuat;e(‘i in or owned by
m‘%;nts of the territories occupied or controlied by then.a in this war. 'In
i':;st;rnational Jaw this is governed by the prinr.tiplcs of ?e]hgcrﬁnt&ccﬁpz}?xz
of enemy or hostile territory—a situati({n precxse}y envisaged v yd be ecmies
tion itself which relates only to territories occupied or coptro 3 v fnfhere-
o the signatory Powers, 1t applies only between.enemses an Ipt;s ) there
fore, be read with the enemy status of the bell{ge?ents in rtnm-t.h hu ;
Bu\éaria is at war with the United States a:nd Britain but }?(; vg Po‘;and
snd apparently not with Belgium, France, N .etherla.nds, or Po al;\ ,] nd
i p6t at war with Rumania or Hungary, nor is Rtfssxa at war wit ananéh o
Fioland with the United States, nor Denmark w_ltbﬁ.nyr ci_)untvr_?n ur ‘ed
more, that part of Yugoslavia under Genersl Mihailovic is still unoccupie
b};;l:}zzzrzie no question that the Tri-Az.ds Powers haveona scalesltheiii
unknown plundered, looted, destroyed, se:zfad and in ot_her ways f,a en ({ud-
orcarried away public and private property in the oc(}upmd countrteséufmrmg
‘ing woney, food, machinery, and manufactured article§, es‘t.g.tes an r:. i;;
religious property, artistic, historical, cultural and scientific p]x;?pe tg,th
many cases under circumstances unbelievably wanton and shocking e
eonseience of mankind.?

18ome of the governments in exile have issued decrees d(eclx.mng acts of she o;c\;g:n:xg-
suthorities or acts done under their compuision, di'rect or indirect, null %r"\l ;g;igi] o e
smple, Polish decree of 1939; Belgian and Yugoslavian decrees of 1941, o tc o eree
expressly refers to Hague Convention No. IV of 1807 on the Laws and Custom
h:‘:'.ew York Times, June 8, Sept. 15, Nov. 5, 7,18,1942. For the‘prnctm(]: ;nf;:}]m ‘Ius:e::;l
#ee 1. W, Garner, Internationa) Law and the World War; E. H. lechcynfc]c?‘, kme{ a‘e e
tonal Economic Law of Belligerent Occupation. The.Geltmnn_Land War gf) o‘f he ;he
war declared that “the conqueror is in partieniar not justified in recouping ‘:m;:e for the
eost of the war by inroads upon the property of private persons, even*thoug [3 ]‘i v:’ a s
foreed upon him.” (Cited by Hyde, Land Warfare, 1018, p. 15.) .'1 heie acts a: n.,
eountered 4 some extent abroad by “freezing” orders and sequestration of enemy property,
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" The law of belligerent oceupation is not in a wholly satisfactory Stats:
The first international formulation of the law was the Hague ConVentioa?ﬁi
Regulations on the Law and Customs of War on Land signed in 189¢
revised and supplemented in 1907. Thesc rules arc not entirely Precise o
adequate for all gituatious and give an unserupulous occupant opportyg;
for evasion and abuse of diserction or allow interpretation according to
eaprice of the commander. The practice of nations under and outside’
rules is far from uniform, as the wars of this eentury have shown, and ig
undoubtedly undergoing a change with the intervention of new impleii,m"ﬁf
and conditions of warfare. Wars are now carried on in the field with
larger armies, heavier equipment, greater mobility, greater use of aviatig
and radio communication. and at home the war industries engage s lazga’s '
share of the population, the civil residents being less engaged in innogeRt® -
“business. No longer are wars fought by armies alone; in **tota! warfery
nearly the whole population is involved in supporting the armed foxﬁ’"
The status of privately owned property and the conduct of business have aﬁ@f
suffered changes under the inroads of social doctrines and government
tion or eontrol. Alien enemies are subjected to stricter surveillance and are
" frequently sent to detention camps and their property sequestrated. }iGo
sequently the demands of the oceupying army for supplies and services e
greater and the need for prutection and security of the troops is more euc&
in & territory which is given over more wholly to war industries under govls
ernment control or discipline and whose inhabitants are better suppﬁedﬁﬁw?%
arms and warlike implements and materials. : 1 :
Nevertheless, it is significant that the Hague Regulations respecting
Laws and Customs of War on Land have pretty well survived all changesups
to the present war and appear to constitute the formal law of belﬁgmﬁ E
occupation today. They expressly apply only to occupation of hoé?g’n}_
territory, but it is usually held that they apply also to forceful occupationf
neutral territory, such as Denmark at present. It is recalled that Converz-
tion No. IV of 1907 and the annexed Regulations “do not apply except &%
tween contracting Powers and then only if all the belligerents are parti
the convention,” and that same of the helligerents in the present war,
those in the last war, are not parties or adherents to the convention. N
theless, belligerents have not gencrally taken advantage of this technical pro=g,
vision, but, on the contrary, have made the convention and regulations the
formal basis of their practice and their contentions in particular cases. - f
have not denounced the Hagne Repulations and contended for exemp 300
ihe ground of changed conditions of warfare. The peace treaties of the
war were based in part on the enforcement of these rules, and the go
ments of former oceupanis were held liable to make reparation for viola
of them. Moreover, the tribunals established by those treaties in numé
cases made great efforls 1o uphold and apply the regulations.?
#J. M. Spaight, War Rights on Land; C. C. Hyde, op. ¢it.; J. W. Garner, op.
Feilchenfeld, op. cit. Karl Strupp cites a statement of the Reparation Commission;

thy
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Unfortunately, however, the Hague Reguiations leave considerable di§o
eretion in rhe commanders of oecupying forces as to interpretation and appli-
eation.  There are also gaps in the regulations which do not, as the preamble
gtates, cover *all the circummstances which arise in practice.” The cases not

_.eovercd Dy the regulations, the signatory Powers declared, were “under the

pmtection and the rule of the prineiples of the law of nations, as they resuit

- from the usages cstablished among civilized peoples, from the laws of hu-

manity, and the dietates of the public conscience.”” The practice of re-
prisals or fines for alleged violations on the part 9f t;hc enemy or hostilfa acts
by the inhabitants has also been the source of deviations. Finally the license
of “military necessity "—itself a vague and general term-—gives rein to the
ruthless commander.  The Hague Rules, however, appear to be the standard
to which belligerents refer in their protests to the enemy, in justification of
their actions and even in support of their reprisals.

Without going inte detail, it is clear that the Hague Regulations envisage
the military occupant as & de faclo power essentially provisional in character,
pot & sovereign, and circumscribed by certain unquestioned limitations.
They require that “ private property . . . must be respected” and “‘private
property cannot be confiscated.” “Pillage is formally forbidden.” The
scizure, destruction or damage of property “dedicated to religion, charity,
education, arts and sciences” also ““is forbidden.”” These restrictions pro-
hibit the looting or destruction of private property. Yet a rigid adherence to
the sanctity of such property would make war impossible. They must be
read subject to the sueceeding articles which allow the occupant to levy
eontributions upon giving a receipt, demand requisitions ¢ in kind and serv-
ites upon compensation or receipt, seize war materials including means of
communication and transport, and inflict penalties to obtain obedience,
under certain limitations or conditions. Among other things, the levy of
eontributions for other than the needs of the army of occupation or the ad-
ministration of the territory, the imposition of requisitions not needed by the
army, the destruction of property not imperative for military operations or
the safety of the occupying forces, and wanton confiseations, are condemned.
On the other hand, the occupant has a wide Iatitude in the seizure of movable
public property as booty {(cash, funds, realizable securities, war-like stores
and supihies, cte.) and the usufruct of immovable property owned by the
Blate. Of course, military works may be destroyed.  Violations of the regu-

e

damages inflicted upon nationals of the Allied Powers, as & result of requisitions effected by
0 authorities, are included in the total amount of the reparations debt when these
parations took place in oceupied territory but not when effected in German territory.
i JournaL, Vol. 17 (1923), p. 671.)
i8 no definite limitation on the t of requisitions or contributions, Art. 52
Beely provides that requisitions (not contributions) “shall be in proportion to the resources
© the country.” This is 8 very unsatisfactory rule and does not prevent virtual ruination
Bn oceupied territory, - ’

+




286 THE AMERICAN JOURNAL OF INTERNATIONAL LAW S

B2
lations by the belligerent or by persons in its armed lorces subject, itﬁ; s
payment of eompensation. . . :

Measured by the rules of the Hugue Conventions undoubtedly {hy-
Axis Powers hiave in praetice outstripped any past deviations from and F
lations of the laws of lund warfare in their treatment of private and lmbixc it
property and in the ecommercial, economic and financiul subversion of ¢
occupied territories.  Surely it must be the intention of the parties 1o 'ty

- eoncerted warning to test the dealings and transactions in the occupied ta
ritories by the Hague Rules, and in cases not covered by them to apply
principles of the law of nations as was done after the last war. 23

" Incarrying out the objects of the warning effectively, especially in respss
of trunsactions of an intricate character and involving the local laws, it wy
seem to be necessary to estublish in the peace treaty, as was done in the Pariy
‘treaties, tribunals to which violations can be referred for adjudieatigrss

Such tribunals would be the proper means of protecting the rights of profsics = )

and the business transactions as well as the interests of innocent third paﬁa 3
affected by the dealings in question. Meanwhile the coneerted wamin”é:’ :
well a3 the separate decrecs of the refugee governments will put the peragass ;
concerned on guard and serve as a caveat to the enemy authorities thgt;r'l‘gﬂée

shall prevail. L. H. WooLsgy:
THE END OF EXTRATERRITORIALITY IN CHINA

On February 11 the President ratified with unanimous advice and
of the Senate a treaty abolishing extraterritoriality in China. The pro
to negotiate this treaty had been made by the United States on Octohér v
1942, the day before China's national anniversary. The treaty was m@? ]
on January 11, 1943, and submitted to the Senate by the Presid ﬁiﬁ‘ﬁ%r
February 1, 1943, it

The treaty not only “abrogates” all provisions of  treaties or agreemgl{?;.
which authorizc the United States “to exercise jurisdiction” over ig p,g-
tionals in Chiua, but also terminates the Boxer Protocol of 1901 exoe[fi\:;f'g‘
continued right to use the embassy premises in Peking for official purpﬂg‘
It terminates United States rights in the international settlements of Shgns’
hai and Amoy, and United States special rights of navigation and of ia
police in the eoastal and inland waters of China.

On the understanding of reciproeity, China accords citizens of the prgl
States, national treatment in regard to residenee, trade, civil rights, and A
seas navigation, and most-favored-nation treatment in regard to inland "
coastal navigation. Drotection to property rights and recognition of judg:
ments made by extraterritorial eourts before the treaty went into effect
also stipulated. Treaty ports are abolished, all coastal ports are open
navigation, and rights of residence are extended throughout the terri
China. ’ ;

The ireaty repeatedly emphasizes the intent to establish relations
basis of *‘equality "’ and respeet for “ prineiples of international law and !
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see,” 1 thus acknowledging the propriety of the familiar Chinese protest

:ni,;gt synequal treaties” and sgainst exceptions from the normal stand-

ards of international Jaw.? 1y looks forward to the negot,iatji«m oi: a com-
hepsive treaty ‘‘based upon the principles of imcrnatx?nal jaw and
ctice as reflected in modern international pt:()cedures and in the modern
treaties” of the United States and China, pending which nmtterg n?t denalt.
'i.(h #shall be decided in accordance with gex}erally accgptcd pnnfnplcs of
ternational law and with modern international practncfzﬂ” This nego-
gstion is to be begun within six months after the cegsatxon of hostilities
@ the present war (Art. 7). The powers and ‘functions of consul§ are
prielly stated and consuls of “each country shall be sccorded the qghts,
pﬁﬁfeges and immunities enjoyed by consular officers under modern inter~
pational usage’” (Art. 6). .

Great Britain gigned a similar treaty with China on the same ds'yﬁ _Mf)st
of the former “Treaty Powers” had already signed treaties re}mqunshmg
etraterritorial rights or retaining them only so long as they cor}t,mued to be
enjoved by any of the Treaty Powers. The few Powers w_hxch have not
done 50 are in process of negotiating treaties similar to those just concluded
br the United States and Great Britain. Sweden, for example, announced
™ February 22 such a negotiation. ‘

Afier a century, the régime of extraterritoriality in China has come to an
eed. The British Treaty of Nanking was signed on August 29, 1842, the
‘American ‘Treaty of Wanghia on July 3, 1844, and the French Treaty of
Whawpoa on October 24, 1844.  All gave unequal advantages to the \\"es%—
e Po%ve.'s,‘ but China at the time considered these Powers inferior.  This is
indicated by the Emperor's answer to the letter which Calely Cushing pre-
wmnted from President Tyler to open the negotiation in 1844, 1t began:

The Great Emperor presents his regards to the President and trusts
he iz well. . ) . )

1, the Emperor having locked up and received the manifest W{l! of
Heaven, hold the reigns of Government over, and sooth and tranquilize,
the Central Flowery Kingdom, regarding all within and beyond the
border seas as one and the same Family.

R P. Tenny attached the comment to this document that th‘e character for
“Emperor™ is preceded by the character for ““Great,”” that the character f or
“President”’ has no honorifie, and that the first sentence is in colloguial
Chinese as if addressed to an illiterate person.t

In treaties of 1902 and 1903 Great Britain, Japan, and the United States

'Preamble, Arts. 1, 6, 7, and supplementary exchange of notes. This Journar, Supp.,
P 85, 66, 68, 69. ) .

Q. Wright, YLegal Problems in the Far Eastern Conflict, Institute of Pacific Reiations,
Rew York, 1941, pp. 51, 109, 124. ] ‘

:LBulletin of Internationsl News, Royal Institute of International Affairs, Jan. 23, 1843,

20, p. 49, . .

“Hunter Miller, editor, Treaties and Other International Acts of the United Btates of

‘8, Government Printing Office, Washington, 1934, Vol. TV, pp. 661-62.
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EDITORIAL COMMENT
NAZI LAWS IN UNITEDISTATES COURTS

One of the first cases to come before United States courts concerning
the despoliation of Jews in Germany under the Nazi régime was the case
of Bernstein v. Van Heyghen Fréres, 163 F. 2d. 246 (1947). Bernstem

a Qerman Jew, was the owner of all the stock of the Bernstein ‘Steamship

Line, a German company. In January, 1937, he was arrested and im-
prisoned by ‘‘Nazi Gestapo’ in I{amburg Under-duress of ‘‘Nazi of-
ficials,’’ threats of bodily harm, indefinite imprisonment and business ruin,
he assigned, while still in prison, his stock to one Boeger, ‘‘a Nazi designee,”’

" who took possession of all the assets, mcludmg the company’s ships, without

compensation and transferred same to defendants, a Belgian concern which
. was said to have full knowledge of the duress. The assignment took place

in the British dccupied‘zope of Germany. - He was released in July, 1939,

upon payment of a ‘‘ransom’’ by his family and allowed to leave Germany.
- He became naturalized in the Umted ‘States in 1940.

Plaintiff demanded damages, loss of profits, and insurance of £100 000
received by defendant on the lqss of a vessel in 1942, The United States
District Court dismissed the case'on the ground that the wrong was an act
of the German Government committed in German territory and not sub-
Ject to judicial review here. On appeal the Cireuit Court of Appeals af-
firmed the decision below by a'two to one- vote, Judge Clarke dissenting.

Tt may be assumed that the plammﬁ could not recover unless he showed
he was entitled to the.res and that the transfer to Boeger and by Boeger

‘was illegal under ilie then German law. It appears that he only attempted
the latter by pleading duress, although duress was countenanced under-

the Nazi decrees which came into force in 1938,

Judge Learned Hand speaking for the court, in the first place deemed '

it eclear, though some of the evidence was ‘‘fragile,’”’ that plamtxﬂf had
-alleged that he was a victim 6f persecution by -officials of .the Third Reich.
Although, as the court was informed, no non-Aryan laws might have been

passed until December, 1938, and the transfer might have occurred before
that time, and a German court might have disallowed the transfer, this,
lowever, was irrelevant because ““We have repeatedly declared, for over a
period of at least thirty years, that.a court of the forum will not undertake

10 pass upon the validity under the munieipal law of another state of .the"-

*(it“- of officials of that state, purporting to act as such [Citations of
fH‘chun Court decisions.] . We have held that this was a necessary corollary
of the decisions of the Supreme Court, and if we are mlstaken the Supreme
‘Dleaated in this Jomu, Vol. 42 (1948), p. 217, ' ' e
120 -

wfso?f




_ German law however objectionable.

THE AMERICAN JOURNAL OF lNTiERNATIONAL‘ LAW

130

B

Court must correct lt 772 eiting Underheli v. Hernandez, 168 U. S 250, and

Octjen v, Central Leather Co., 246 U, S. 297.,

At this point it may be mter;]ected that the non- mqmry doetrme has had
a somewhat checkered career in the United States courts. . A maze of cases
descended upon the courts as a result of Soviet conﬁscatmn and nationali.
zation decrees. Before recognition of the Soviet Government by the United
States in 1933, the courts, generally speaking, disregarded the decrees so

" far as concerned companies or property in the United States, but did

support them in respect of companies and properties.located in Russia,

" After recognition and the concurrent Litvinoff assignment pf ‘Russian rights
to the United States, the courts were still disinclined to give effect to such -
- decrees concerning property in the United States, as repugnant to public

policy. But the Supreme Court stepped in and held that the United States
received good title under the thvmoff assxcrnment which overrode any State
policy to the contrary. This, so far as is known to the writer, is the first
instance of enforcing a foreign ccnﬁscatlon decree on property in the
United States® ' :

As to Hitler’s anti-Jewish deerees, the lower New York courts were
scathing in denunciation, but the Court of Appeals held that a German
contract to be performed in Germany should be. construed-according to
*“So long as the act is the act of the
foreign sovereign, it matters not how grossly the sovereign has trans-
gressed its own laws.”” . (Banco de Espana v. Federal Reserve Bank, 114 P

"2d 438.)

In the second place, Judge Hand questloned whether the Executwe,
‘‘the authority to which we must look for final word in such matters,”
has declared that this ‘‘commonly accepted docirine’ does nat apply.

Since the plaintiff argued that the Government had already acted to re-

lievé this restraint, the court considered the announcements of policy con-

tained in certain official acts of the United States and other victorious -
Powers before the court ¢ and held that these spoke in futuro and so far

2 Petition for certiorari was denied by the Supreme Court, 332 U..8. 772,
8 Petrogradsky v. National City Bank, 253 N. Y. 23; Salimoff v. Standard Oil Co.

| 262 N. Y, 220; Viadikavkajsky Ry, v. N. Y. Trust Co., 263 N. Y. 369; U. 8. v. N. Y.
-Bank and: Trust Co., 77 F. 2d 866; U. 8. v. Belmont, 85 F. 2d 542, ‘301 U. 8. 324; U. 8

v. Pink, 215 U, 8, 203 See discussion of cases in 23 N.. Y. U. Law Quart. Rev. (1948):

Notes, p. 311; also by Jessup in this JourNaL, Vel 31 (1937), p. 481, and ibid., Vol

36 (1942), p. 232; Borchard, ibid, Vol, 31 (1937), p. 675; and King, ibid., Vol. 42
(1948), p. 811. It may be noted in passing that the confiscation of property of aliens i8
regarded as a violation of international la.w. C. P. Anderson, this Journar, Vol 21
(1927), p. 525.

4 The Allied Declaration of Jume 5, 1945 assuming ‘‘supreme autherity with respecﬁ
to Germany including all the powers possessed by the German government, the High
Command or any state, municipal or loecal government of authority’’; the Potsdam
agreement of Aug. 2, 1945, establishing the Supreme Council and enacting that all Naz
laws-of the Hitler régime discriminating in respect of ‘‘race, creed, or political opinio®
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‘weré only prospective in t

approved .Moreover, th
irrelevant,’’ since the Be
in the British Zone, and {
The court continu
our Executive has indica
our courts shall not ente

" evidence of such an inter

it is no indication of such
adjudication locally whet

As an additional reasc
court indicated that claix
would become an item i
Germany; especially if &
fore these matters should
absence of the most ex»

- torious Powers.

Third, even if the Briti

' in-our opinion be necesss

that it would relieve a I

. . 1
.assent of our own Exeen

have passed for their zon
Finally, as to the argu
declared such acts to be «
assumed the New York 1z
even if valid in German
real obstacle in his path’’
that law, since the claim
adjudication as part of t
-Judge Clarke dissente

“repudiated the recognitia

null and void. ‘“We ha
new one must be formu
order a trial to clarify t}
of the State. Department
and a precise recital of t
ments discussed throw li

hall be abolighed, No such
shall be tolerated’’; Mlhtarj
States Zane, Judge Clarke
Conneil Law No. 1, =~
‘It 8ppears from the Judg

" makg g géneral declaration

withln the meaning of the C



[

VAL LAW

ez, 168 U. S. 250, and -

. . ‘
uiry doctrine has had

rts. A maze of cases’

scation and nationali-
rnment, by the United
garded thé decrees so
nited States, but did
ies located in Russia,
ment of Russian rights

 to give effect to such

s repugnant to public

that the United States = 0

ich overrode any State

the writer, is the first
> on property in the = -

ew York courts were

s held that a German .

onstrued according to

e act is: the act of the .. .
sovereign has trans- A,J‘i}
! Reserve Bank, 114 F.

hether the Execntive,
ord. in guch matters,”’
e’ does not apply.

d already acted to re- .
cements of policy eon- = [

; and other vietorious
> in futuro and so far

332 U. B. 772

imoff v. Standard.Oil Co, .

N. Y. 369; U. 8. ». N. T.
| 542, 301 U. 8. 324; U. 8.

I Law Quart, Rev. (1948), 5
7}, p- 481, and ibid, Vol i
. and King, ibid., Vol. 42 .

on of property of aliens is
on, this ‘Journar, Vol. 21

zme autﬁority with respect

aan goveérnment, the High

authority’?; the Potsdam

aud enacting that all Nad
ereed, or political opinion

i

P

At g . i S g Ao A4S < o s S P R

EDITORIAL COMMENT . - ' 131

were only prospective in thelr operatlon No Restltutmn Law had yet been
approved. Moreover, the laws for the Amerman Zone were ‘‘In a sense
jrrelevant,”’ since the Bermstein Line and the assignment had their locus
in the British Zone, and the court had no access to the British laws of that
zone. The'court continued: ‘‘The only relevant consideration is how far
our Executive has indicated any positive intent to relax the doctrine that
our conrts shall not entertain actions of the kind at bar; some positive

“ evidence of such an intent being necessary.”’ Certainly, the court added,

it is no indication of such intent that the Executive may have provided for

adjudication locally where for the most part the cases will arise.
" As an additional reason for maintaining the doctrine in question the
court indicated that claims for this property wrongfully seized in Germany

would become an item in the reparations account between' Belgium and
Germany, especially if the plaintiff succeed in this snit, and that there-
fore these matters should be left for settlement in the peace treaty, in the
absence of the most exphmt evidence of -a contrary purpose of the vic-

- torious Powers.

Third, even if the Bntlsh Mllltary Government had gone as far as would
in our ¢pinion be necessary, said Judge Hand, we are not ready to agree
that it would relieve a New York court from the need of an equivalent
assent of our own Executive. Plaintiff vnowhere suggests that the British
have passed for their zone any legislation different from our zone.

Finally, as to the argument that the Nuremberg Charter and J udgment

declared such acts to be crimes,® this does not aid the plaintiff, for we have

assumed the New York law would not approve ¢ the validity of the transfer

even f valid in Germany Nor regardless ‘of this does it overcome “the

real obstacle in his path’’ that the New York court is not permltted to apply
that law, since the claim along with all other such claimis, is reserve d for

adjudiestion as part of the final settlement with Germany.

Judge Clarke dissented strongly on the ground that our Executive has

repudiated the recognition of thé Hitler Government and declared its acts .

null and void. ‘“We have no precedent to govern this case. In short a
new one must be formulated.”” But first he thought the court should

order a trial to clarify the facts and issues in this record, and also request .

of the State Department a definition of Executive policy in the premises,

~and a precise recital of the instruments nullifying Nazi laws. . The instru-

ments discussed throw light on Executive policy; Executive pohcy was at

ah a1l be abolished. No such discrimination, whether legal, administrative or otherwise
shall be tolerated’’; ; Military Government Law No. 1 and Law No. 52 of the United

Btates Zone.. Judge Clarke also mentioned the Directive of April, 1945, and Allied

Couacil Law No. 1.
® It appears from the Judgment at Nuremberg that ¢ The Tribunal therefore camnot

wake & general declaration thet the acte before 1939 were crimes against humanzty'

within the meaning of the.Charter . . .** (Judgment, p. 84)
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least in formulation. ‘‘If the policy ‘of' our Executive is one of non-
recognition of Nazi oppression and of restitution to the Jews, I think we
are bound to observe it in our courts.”’ _ —_— )
Before the Van Heyghen case was decided in 1947, Bernstein brought
a similar suit in June, 1945, in the United States Distriet Court against
the Holland-American Line. The facts related as to duress are essentially
the same. After an appeal the case appears to be still pending in the
District Court (Bernstein v. Holland-America Line, 76 F. Supp. 335;
79 F'. Supp. 38; 173 F. 2d 71) # In this proceeding the attorneys for the
plaintiff, taking a -hint from the Van Heyghen decision and Judge Clarke’s
dissent, inquired of the Department of State whether it might care to ex.
press its view- concerning the Executive policy as to the exercise of jurisdie-
tion by the courts of this country in such cases. On April 13, 1949, the

Acting Legal Adviser of the Department replied:

This Government has consistently oppos:d the forcible acts of dispos- |

session of a discriminatory and confiscatory nature practiced by the
Germans on tbe countries or peoples subject to their conmtrols. .. .7

The policy of the Executive, with respect to claims asserted in the

United States for the restitution of identifiable property (or com-
pensation in lieu thereof) lost through force, coercion, or duress as a
result of Nazi persecution in Germany, is to relieve American courts
from any restraint upon the exercise of their jurisdiction to pass upon
the validity of the acts of Nazi officials.? o

A copy of "thiS'lette"rvwas' sent to the other parties to the suit and to the’

judge of the court. .

It may be noted that it has not been unusual in t_l.le‘ past for thé Gov- .
ernment to set forth its policies in communications to courts. In the"

" Transandine Case® the Government practically told the New York court

‘how it should decide the legal questions, but the court made its own deci-
sion that the State and Federal policies. were in accord, adding, however,
that this sort of thing might have ‘‘serious consequences in other cases.”

8 Digested in this JournaxL, Vol. 42 (1948), p. 726, Vol. 43 (1949), p. 180, and Vol.
44 (1950), p. 182. . S :

* He listed the following instruments in support of this statement: Inter-Allied Decla-
ration of Jan. §, 1943; Gold Declaration of Feb. 22, 1944; Patsdam Agreement of Aug.
2, 1945; Directives to U. 8. Commander-in-Chief, April, 1945 and July 11, 1947; Allied
Control Council Law No, 1; Military Government Laws Nos. 1, 52 and 59, He
continued: . . ) K ’ !

‘ . ‘“Of special importance is Military Government Law No. 58 which shows this
Government ’s policy of undoing forced transfers and restituting identifiable prop-
erty to persons wrongfully deprived of such property within the period from Janu-
ary 30, 1933 to May 8, 1945 for reasons -of race, religion, nationality, ideology vf
political opposition to National Socialism. Article 1 (1). It should be noted that

this policy applies generally despite the existence of purchasers in good faith |

Article 1 (2).”
8 Dept. of Btate Bulletin, Vol XX, No. 514 (May 8, 1949), pp. 592-593,
9 Andergon v. Transandine Handelmaatchappij, 289 N. Y. 9.
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And courts are inclined in immunity cases to hang upon the words of the
State Department in factual situations which they are perfectly capable
of handling by regular procedure.*®

In this principal case Judge Hand relied in the first instance on the act
Whatever the origin and early application of the doe-
trine,.it has become by repetition, as John Bassett Moore says, ‘‘a settled
principle that courts of one country will not undertake to judge the

" legality of acts of governmental power done in another country.”” 1

In the precedents cited by the eourt and others of the same character,??

" -the doetrine is predxcated mainly (1) upon the existence of a government

which had been recognized by the forum government and (2) upon the
avoidance of thwarting the foreign pohc) of the latter government.!s

~ As to the first point, there was clearly no. government at all in German{r ,
" when the Van Heyghen suit was begun in 1946; it -had been destroyed in

the war and ifs functions and powers assumed by the victorious Allies.

But in the period 1937 through July, 1939, during which the acts of state .

occurred, the Hitler Government had not been repudiated by the United
States. Relations were undoubtedly strained under American protests
regarding -the treatment of Jews in Germany and the withdrawal of the
Ameri¢an Ambassador in November 1938. Nevertheless, the American

Chargé and his staff remained on for three years conducting diplomatic

business as usual with the German Government. The United States in
effect recognized the annexation of Austria in April, 1938, and agreed with

‘Germany to extend extradition to Austria in November, 1939. United

States aid of arms and lend-lease to the Allies and embargoes of war ma-
terials to other countries did not begin until after war opened in Europe.
The destroyer deal with Britain occurred in the autumn of 1940; the U. S.-

German Claims Commission was sitting regularly in Washington until the -

spring of 1939, and Rcosevelt’s {‘shoot on sight’’ order came in September,
1941, )

It must be assumed therefore, that the Hitler Government was recog-

.nized by the United States and -diplomatic relations, if not cordial, at.

least not hostile, continued during the period in question..

10 Republic of Mexico v. Hoffman, 324 U. 8. 30; The Novemar, 303 U. 8. 68; Ex parte’

Muir, 264 U. 8. 522; Ex parte Peru, 318 U. B. 578.

1 This JOURNAL, ‘\”ol 27 (1934), p. 607. . Mr. Moore was of counsel in the early stages
of the Underkill zase.

17 Besides the Underhill and Octjen cases supra: Ricaud v. American Metal Co., 246
1. S 304; Ex parte Peru, 318 U. 8. §78; Mexico v. Eoﬁ'man, 324 U. 8. 30; The Nave

mar, 303 U 8. 68; American Banana Ce v. United Fruit Co., 213 U. 8. 347; also several»

Circuit Court and State court decisions.
¥ It may be recalled that the act of state doctrine haa not been applied to acts
of the indicial arm of government. Courts frequently scrutinize decisions of foreign

courts for lack of Jurisdiction, fair proeedure, fraud and other evils disfavored by the
public policy of the forum S
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As to the second point, which speaks as of the time of the suit, how would

.a decision for plaintiff have adversely affected the then foreign policy of
the United States? Judge Hand held that the instruments ** submitted on

foreign policy were not a pasmve mdlcatlon of an intent to relax the act

of state doctrine. They were, he said merely prospective in operation.

Judge Clarke thought the ‘evidence showed at least a poliey “‘in formula-

tion”’ looking to restitution of duress properties. Rereading these docu-

ments, the writer must agree that they in a sense speak in fuluro by the'

“use of the word ‘‘shall’’; but *‘shall’’ may also be taken as a-command, and

as showmfr an intention to annul Nazi laws and to restitute ‘‘duress prop- -

erties.”’ Thus Control Council Law No. 1 merely. repealed anti-Semitic-
laws, though not retroactively. While the Directive of April,. 1945, en-

visaged the eventual restoration of ‘‘duress properties;’’ the actual Restifu-

tion Law (Law No. 59 of the American Zone) for that purpose was yet to
' be issued. Until that time the duress properties were simply held in pos-

session ‘and control. It was therefore for the court to decide whether to

make inquiry of the State Department or to render a decision and .let. the

~ Supreme Court correct it. "It took the latter course and' certiorar was
" denied.

Of the additional documents listed in the Department s letter of April

13, 1949, the first two would have added little as to foreign poliey, and the

. important fifth and ninth documents were pubhshed shortly after the deci-

sion was rendered. Doubtless they would have been produced had Judge -

Clarke’s view prevailed, and probably would, together with the Depart-.

ment’s letter, have determined the question of policy. For théy definitely |

- provided for the * speedy restitution of identifiable property (tangible or
intangible)’’ wrongfully taken between January 30, 1933, and May 8, 1945,
' notwithstanding purchase in good faith (with a few exceptions).’®
The foreign policy of the United States with respect to Germany or the
American Zone is, however, not an isolated matter. There were other
imponderables involved. The locus of duress and ownership of the prop-
erty was in the British Zone, whose laws were apparently unknown to the
court.*® . A

1 See footnote 4 above '

15 Bee the Special Report of the Military Governeor, ’Q’ovember, 1948 for the text of
othér ‘Laws and Regulations. - Such restitution was to be made by courts in Germany
and not elsewhere. Up to this time the legislation in the American Zone provided only

for restitution of identifiable tangible and intangible property (Law Na. 59) On Sept- .

30, 1948; the German Laender comprising the U. 8, Zone promulgated legislation whereby
certain classes of persons who suffered monetary and other losses through persecution bf
the Nazi régime, may receivs indemnification for 10sses falling outside the previous resti-

tution legislation, (State Department, Press Release No. 759, Oct. 3, 194:9 Bulletin, e

Vol. XXI, No. 537 (Qect. 17, 1949), pp. 591-592.)
16 Also it had been found imposgible to make them uniform for a.ll zones or even fof
two zones (Special Report of Military Governor, November, 1948, p. 22). .
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If it be assumed that the British laws- follow the American Zone laws,

then should they be apphed to this case and if so, is the res here ‘‘identifi- . V
‘able property’? Isit the property of the plaintiff or of the steamship line

of which he owned the stock? The res is the proceeds of property never

owned by the plaintiff but by his company. Where would a decision for
‘the plaintiff leave the Beligan company and would it arouse theé ire of the
Belgian'Government i in its behalf! Perhaps Belgian laws and. policy were

jnvolved in the purchase by the Belgian company. Would a decision for

the plaintiff have interfered with the United States policics in these diree- .-

tions, or with the general question of reparations in respect of all three
countries? . Judge Hand wisely conmdered the questxon of reparations

" and, while this was not at first. an impressive consideration to the writer,
‘the study of the international aspects of this case leads to the "conclusion
“ that such cases as this one cannot be adequately handled by local courts of

any one country applying principles of local law, but should go- ‘before an
international tribunal of some sort to be estabhshed and governed by
mutual agreement of the governments concerned.

While at first blush it seems incongruous that the United States policy '

in Germany should favor restitution and indemnification for Nazi atroci-
ties to the Jews and that thetcou‘rt in the Van Heyghen case should deny
relief here for the same kind of Nazi acts, yet consxdermg the complex in-
ternational considerations mvolved in this case, it seems on the whole better
for the court to recognize its limitations than to try a case in which it lacked
competence to do full justice in an international sense.

.+ L. H. WooLsSEY

THE SWING OF TEE‘PEﬁDULUM:,FRDM OVERESTIMATION
TO UNDERESTIMATION OF INTERNATIONAL LAW

The hxstory of man’s spiritual acuwtles, of his.attitude toward the world
and life ac a whole as well as toward particular problems shows a continu-

. ous swing of the pendulum from one attitude to the opposite one. Philo-
sophically ‘we see & change between the different attitudes which can be .

taken—all cutlined already by the thinkers of axicienf Hellas. It may be

‘that the first attitude has reached its fullness, that its possibilities seem,

for the time bemg, exhausted. It may be that the first attitude has seem-

ingly been disproved by historical events and no longer seems adequate to -

the needs of 'a changed situation. Then trends and tendencies appear
which may ‘ultimately climax in the establishment of the opposite attitude.

And ss, in order to establish the new attltude very hkely a distorted pic--

ture of the former one will bé given, and as the new attitude, once estab-
lished, itself often goes to extremes, the pendulum not only swings from one
side to the other, but from one extreme to the other. -

Th\ls dassm:sm is followed by romantxclsm in the ﬁeld of art, hterature
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FOREWORD

The subcommittee, at the outset of its Investigntions, recognized the need for -

a basic document which could he used as a general legisiative and chronologicsl
higtory and, at the same time, as a bibllographic gulde to all the published
authoritative material pertaining to the work of the Alien Property Custodian

and the administration of the Trading With the Enemy Act. It is my beltef that

this document will.supply that need.

Its preparation has been & Joint venture of the Amertcan Law Sectlou of the

Legisiative teference Service, Library of Congress, James P, Radizgnn, Jr., Chlef,

and the staff of the Senate Judiclary Subcommittee on Trading With the Enemy

Act, Armistead W, Bapp, subcommittee counsel. The actual research and com-
pilation of the document was performed by Freeman W. Sharp, American Law

Seection, and Raymond 8. Cox, sibcommittee staff. The prefatory remarks -aptly
state the purpose and scope of the document. C o

Wriris Su e, North Cnrolﬁm.
Chairman, Suhcommitice on T'rading With the Enemy det.
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PREFACE

Tbepurposeofthudocnmentlstoaﬂoﬁlthembcommimeaﬂ-amewoﬁuponwhleh

to base its Investigation and study of the operations of the Office of the Allen Property

Custodian and the administration of the Trading With the Enemy Act. It is literally, as
1ts title snggests, a legislative chronological history and bibliography designed in chart form

" to provide a quick orlentation of legisiatlon and events, related In time, as well as In subject

content. .

The seisure of enemy property by a belligerent In war is directed at the enemy's
potentiai to carry on the war. The immediate objects being to weaken the enemy's enpacity
to wage war and to strengthen one’s own. - The secondary effect of such selzures may be
far reaching in the peace. The rapld growth of the United States dye and chemical Industry
after World War I, which was In a large measure due to the selzrure of German dye and
chemical patents during that war, is a case In point. P

Originally, an allen enemy had no rights. The Roman Jurist Gaius stated the theory
of the anclent world when he sald that all that is-taken from the enemy becomes curs.

The practice was that all movables became the property of the soldlers as spolls of war
. whlle the immovables became the property of the Roman State (see, 2 Sherman, Roman’

Law in the Modern World, sec. 034, citing Galus, 2, 69, Dig. 41, 1, 51, 1, Dig. 49, 14, 81, Dig.

"49, 18, 20, 1; for a more modern statement of the theory pee Grotlus, De Jure belli et pacis,

I1I, 8, 9). With the French Revolution and tbe rise of llberallsm and the democratle
age in Europe, Rousseau formulated a new theory that war is solely the relating of state
to state and bot of Individual to Individual; that individuals are enemles only by accident
and not as men, not even as citizens but as soldlers only (Social Oontract, Book I, c. 4 ; see
also: Talleyrand, Moniteur Universal, Dec. 5, 1808, and Massé, Droit Commerocial, I, 121).

British and American writers have never adopted Rousseau’s doctrine and certainly modern '
“total war” has blasted the last vestiges of any foundations it might have had. The °

modern British-American view is expressed In Keltb's edition (1929 D. 709) of Wheaton ]
Internationai Law: - -
" “War 18 sometimes regarded as primarily a relation between mtes and govern-
ments, represented in the conflict by definite military and naval forces, and as only.
secondarily a relatlon between the respectlve subjects individually, Peaceable and

Inoffensive Inhabitants taking no part in the contest should, ou this view, be immune
from attack, but modern war conditions, by turning eneniy countries Into something
approaching armed camps, have weakened this doctrine.." On any theory of war,
however, nelther person nor property should be Injured or damaged, if the legitimate
purpose of the belligerent 1s not thereby clearly promoted, and the overcomlng of
his enemy not facilitated. ¢ ® *”

The first acts of the United States respecting limitations on trade with the enemy and
selzure of enemy property prior to World War I began with the Amerlcnn Revolution
as follows:

The Revolution:

Act of September 30, 1774, of the Continental Congress, pmhlblt!ng exports to
. Great Britain, Ireland, and the West Indles (1 American Arcbives, 4th eerles,
B06; scc aleo acts In 1778, 4 Journal of Congress 254 ; 1780, 6 Journal of Con-
gress 163; 1781, T Journal of Congress 60; and New York, Act of Mnr 9, 1779.
24 sess, c. 28; New York Act of Apr. 13 1782, 5th Bess,, C. 39).

The French nonintercourse acts:

Act of June 18, 1708 (Stat. 583) ; Act of February 9, 1799 (1 Btat. 613) ; and the
Act of February 27, 1800 (2 Stat. 7).
.The War of 1812: ’ :
Act of July 6, 1812 (2 Btat. 778). -

o)

The Civil War:~
* Act of July 18, 1861 (128(:(.255) Actdnnyz.lw (12 Stat. 40¢) ; and Act of
July 2, 18684 (13 8tat. 875).
‘The 8panish-American War:
Prohibition of clearance of Ameriean vesaels for spanlsh ports by the Treasury
Department, see 7 Moore, Internatlonal Law Digest, section 1185. .
The Tradlng Witb tbe Enemy Act (50 U. 8. o App. 1-40) was orlginally enacted in

1917 for World War I and has been In use to date. ' This document presents an orderly

chronological gulde to the Allen Property Custodian’s admiuistratlon of that act from
the legislative point of view. Read crosswise it affords a general picture of the activities

_during the period of each session of the Congress from the Sixty-fifth through the Elghty-

second Congresses. -The columna cover the various main subject flelds involved. " Legisla-
tive historles of all bills Introduced on the subject of the act or the Allen Property Custodlan
are included under “Bills, Resolutions, and Laws”. This column Includes all the appro-
priation bills as well as bearings and the action taken upon legislation.

The next column fs bibliographical in nature and contains nll the Congressional
Record and Law Review articles found. Only three volumes appear to have been specif-

ically written on the act: Charles H. Huberich on Trading With the Enemy (1018);

rtln Domke on Trading With the Enemy in World War 11 (1948) ; and a supplementing
volume by the same author, The Control of Allen Property (1947). These books, together
with the articles cited, and a few brief sections which appear In the works of writers on
International Law, such as Wheaton, supra, seem to constitute the entire literature on
the subject. Huberich 18 a gold mine of information on the historical eetting of the Act
of 1917 including similar acts of the prineipal belligerents of the First World War. Domke,
of course, covers the Second World War and contains a wealt.h of material on actual
operatlve theory and practice.

The two columns on Presidential Executive orders and’ International Relations are
more or less self-explanatory. The former contains all the Executive orders lgsoed by the
President while the latter lists the principal iuternational eventz such as treatles and
declarations of war.

Raymond S. Cox of the subcommittee staff has bean responsible for the column on

Leadling Cases in the Courta. These ¢ases are of speclal interest inasmuch as they point-

the way to the construction of Interpretation of the act by the courts of the land The
early construction viewed the taking of property by the Alien Property Custodian as vesting
the title In the Custodian as trustee rather than as owner.. Later decisions -are contra,
giving-the Custodian an absolute title. B of the pl 1 d t of the act,
conflicts have arlsen between various sections. The cases digested here offer a composite
plcture of the coustruction by the Courts of these confiicting sectlons and must be read
harmoniously with the entire act In order to arrive at the intent of Congress.

The final columu, Chronology of Events, is designed to afford references to the pﬂndpal

,e'veuta, which have transpired concerning the operations of the Office of the Allen Property -

Custodlan and the administration of the Trading With the Enemy Act. The references
are to the news stories published In the New York Times newspaper. These news items
are invaluable as history In the making. Their inclusion here will ble investigators to

properly evaluabe t.hose events with the sodal political, and economic aspects of their -

Umea i .
. . .  Feszman W. SHaxp,
) Amerioan Lao Section.
e -Rayuomp 8. Cox,
. Buboommittes Staff.
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CONGRESS

Seventy-stxth Congress—Contivued
Becond session, Nov. 1-Nov. 8,
1039 {page references fire to

Vol. 85, Cong. Ree.).

Third session, Jan. 8, 1040-Jan
8, 1841 (page references are to
vol. 88, Cons Rec.).

CONGRESS

" Beventy-seventh Congress: B
First session, Jan: 8, 1041-Jan,
2, 1042 (page references are to
vol. 87, Cong. Rev.).

. 26704——10

BILLS, RESOLUTIONS AND LAWS
(witll actions indicated)

3. Reo. 262—To amend sectlon § (b) of the Act of
October €, 1917, as amended, and for otber
purposes.

Mr. Waguoer ; Committee on Banking and Curmcy.

Po4043

Benate Report No. 1400, p. 4548

Debated, p. 5103, 5168,

Passed Senate, p. 5184. )

Passed House (In lleu of H. J. Res. 522), p.

5335, 5388,

Approved (Pablie an No @), p.6357. -
Res. 622—To amend section 6 (b) of the Act of
October 6, 1917, as amended, and for other
purposes.

Mr, Steapll Commlttee on Banklng and Currency.

P 4070 -

House Report No. 21]09 pS0G8. .
Latd oo table (8. J, Res. 252 pamd in Heun),
p. 5335, 5336,

HJ

BILLS, RESOLUTIONS AND LAWS
(mlb actions indicated)

8, 2129—To exped!te the prosacntlon of the war effort.
Mr. Van Nuys : Committee on the Judlclary, p. 0958,
Senate Report No. 911, p. 9789, -~ o
Debated, p. 9837, v
+ Passed Senate nmended, p. 9846
Indefinitely posiponed (see H. R 6‘233) fo 8
96938805,

8. 2808-—To provide for the use of patents in the Inter-
©  est of natlonal defy or the pr fon of the
war, and for other purposes.
Mr. O'Maboney, Mr. Bone, and Mr. La Follette:
Committee on Patents, p. 1500,
Henrings—Sennte Committee ot Patents on 8. m.
H: R. 6233—To expedite the prosecution ot the war
effort.

Mr. Sumners of Texas ; Committee on the Judiciary, -

p. 5828, .
House Report No. 1607, p. 0801, D828,
Special order (H. Ites. 8803}, p. 9855-0858,
Passed House amended, p. D858-0868,
Pamd Benate (in lieu of 8. 2129), p. 9893

Boone concurs !u Seuate amendment, p. 0946
“ 9947,
Approved (Public Law No. 854), p. 10100, De-

mfnmno

CONGRESSIONAL RECORD AND LAW REVIEW PRESIDENTIAL EXECUTIVE ORDERS LEADING CASES IN THE COURTS - .
ARTICLES . :
© - Balkaw Nationol Insurance Company v. Commissi
- of Internal Revenue—Continued
person who bad title” in this case an enemy allen, and
vested the complete title, without reservations, ln the
Alten Property Custodlan. .
1. Allen Property Bureau—Letter from United States ' . L ‘ o :
Archivist contalning Ust papers in, p. L t 4 ) .
BI58. . X . -
. s -
- o I11. TOTAL WAR OPERATIONS, 1941-1946
CONGRESSIONAL I;BCORD AND LAW REVIEW " PRESIDENTIAL EXECUTIVE ORDERS LEADING CASES IN THE COURTS INTERNATIO
’ RTICLES - i - )
1. Remarks In Bennte on the Trading with u-e Enemy Pre;;ldential Declaration (General licenses under sec- Declaration of War wit
Act, pp, B837, 9818, 0803, section 3 (a) of Trading with the Enemy Act), 105)..
ynctical nspects of forelgn pmperty control. . December 13, 1041, 6 F. R. 6420, Declaration ot war wi
JArk University Law Qnarterly Rev!ew. Vol 19. - Stst. 786). -
pp 1-40 l\m omlwr m-n S Declaration ‘ot War wit.

-0 . L.

cember 18, 104) (First War Powers Act,

1841).

[P . ERTPR——— - e nmw s 2. = M AN g o e B R T ——
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CONGRESS " - BILLS, RESOLUTIONS AND LAWS

ceeeead i (wﬂbachonmdmhd)

8. Res. 107—Authorizing a study of .the pessibiiitics
of better mobilizing the nationgl resonrces of the
United States., Y

Mr. Kilgore; Committee on Mimary Affalrs, P

Seventy-seventh Congress: ;
. Second session, Jan. 5-Dee. 16,
T 1942 (pape references are to
vol. 88, Cong. Rec.).

1186
. Committee to Audit and Control the Contin-
gent Expe of the Senate, p. 1481,

Agreed to, p. 3028, -
Hearings—Senate Committee on Milltary Aﬂalm on
'S. Res. 107. . .
H. R. 3030—Making appropriations to sopply deficien-
. " . cies in certain appropriations for the flacal-year
: ’ ending June 30, 1843, and prior fscal yeers, to
provide supplemental appropriations for the
fiscal year ending June 30, 1844, and for other
purposes.
Mr. Cannon of Missouri ; Commi{ttee on Appropria-
tlons :
House Report Na 577, p. 6343, 6372
_ Passed House amended, p. 6420~-8450.
‘Senate Report No. 3881, p. 7108, -
Debated, p. 7160, T174,
Pagsed Senate amended, p. T181. .
) : Conference—House Report No, 675, p. 7310,
STt : Agreed to, p. T368-T362, T363-7382, 7342,
: Second Conference—House Report No. 885, p
713427345, 7408, 7479,
Agreed to, p 7485-7480, 7448
Approved (Public Law No. 140), p. 7560.
Eearlngs——!iouse and Senate Committeés. on Appro-
priations on H. R. 3030,

Seventy-elgmh Gongmsn ceee
First sesslon. Jan. 6-Dec. 21.
"' 1048 (page references sre tor
Vol. 89 Gong. Rec.)

H R. 3672--To smend the Trading with the Enemy
Act, a8 smended, and for other pnrposes.

Mr. Gearhart;” C ittee: on I ‘and”’

T

=

‘f o)

* Férelgn ¥unds and Property Control—the Power and-.

<

. Forelgn Commerce, p. 8557, g . >~

. U

1. “Epemy Prlvate Property”, article by Edwin M Bor-
chard, p. A36.

Enemy owned trfid€ matks In Great Britaln, Trade- -

Mark RepotIer, Vol 32, p. 118121, November 1042,

- Regulations on allen property. Californla State Bar -

ting orders under the First War Powers Act, 1041,
American Journal of Internntlonnl Law, Vol. 88,
p- 460-465, July 1042,

\/oumnl, Vol. 17, p. 107108, March-Aprit 1042,
1

1. Kstimate of per 1, requir ts tor Office of
Alien Property Custodinn, p. 7618, 7522, 8107, 8186,

2.' Dlsposa! of property heid by A!len Property Cva
todinu, p 0620 A4848._‘ .

"8 Location of an Allen I'roperty Custodiap Office In
Portinnd, Oregomn, p. A5338. .

-4 Selzure o L)

The Allen Préperty Custodlan, Wisconsin State Bar

‘\ Assoclatlon Bulletin, -Vol.-16, p. 12-18, February
L1043

AJl n Property Custodlan—Powers and Duties, Tite -

News, Vol. 23, p. 1-20, December 1843,

nfiscation of the Pmperty of Technical Enemles, Yale .

.Law Journal, Vol. 52, p. T39-T70, September li)-;&.

QEnemy Interests in Estntes nnd Trusts and Other Court

or Administrative Actlons or Proceedings, Journat

" of the'Bar Associatlon of the District ol Columbia, -

Yol. 10 507-518,. November 1943,
Enemy Under the “Prading with the Enemy;Act and
Some Problems of Internntlonal Law, Michigap
Law Review, Vol. 42; p> 383=108, December 1043.

- Dutles of the Allen Property Custodisn, George

.. Wagbington Law Review. -Vol. 11, p 357368,
<y Aprit 1043, -

PRESIDENTIAL EXECUTIVE ORDERS -

Prestdentlal Memo, Feb, 12, 1042—section 3 (a) and

5' (b}, delegation of powers to Secretary of the

R Treasury, 7T F. R 1408,

B, O. 9095 Mar. 11, 1042 establishment of Office of
Allen Property Custodlan In Office of Emergency
Management, powers and dutles, T B, R. 1071, see
also E. O. 9103, 8567, 9788.

"B 0. 9012, eectlon 5, Mar. 18, 1042 cooperation with

Director - of War Relocation authoriged, 7 . R
2165, .

E. 0. 0142—Apr. 21, 1942 tranafer of Allen Property
Custodian powers from Attomey Qeneral, 7 F. B.
2085.

BE. 0. 8193—July 6 1942 Office of Al!en Property Cus-
todlan in Office of Emergency Management, powers
and daties, 7 . B. 5205; see also E. 0. 9095, 9567,
-9788, .

.

[N

A N

. . .
. . “ . PR

B 0. 9325—Apr. T, 1843 expenses of Office payment from.
tunds in cmwdy of Allen Pmperq Custodlan. 8 -
F. R. 4682

At

s

30

LEADING CASES IN'THE COURTS

Bz Porte Kumego Katoato, Nov. 8, 1948, 311 U. 8. 60

Petltloner, 8 non-citizen of the Unlied States but
resldent thereof, birought this sult against otbers for
services, ete. Motlon to abate case was sllowed on
grounds that petitloner had become an enemy allen
noder Trading with the Enemy Act. Bection 2, of the

Tradiog with the Boemy. Act, define@ in-enemy as those '
residing within an enemy: conntry: or ankess ‘a citizen: r

of -épemy nation, wherever residing as the President
may loctude. Since the President has not made any

declaration as to resident allens the Act does not bar

petitloper sult. Lower court reversed

B

IR T2 TS B
BSR4

Btorm v. Newton, Feb. 5, 1943, 39 N. ¥. 8. £nd 598
 “Plalntiff ‘brought’ this' actlot dgafost deféndant to’

‘recover pomwslon of, certain securities held In the

account of a French Company. ,Tha Allen Property

. Costodlan applled to Intervene contending that he had

issued a vesting order vesting the securitles,”

The court allowed the intervention, saylng that

where the Allen Property Custodian had lzsued an
ordor vesting In bimself the securities he was entltied
to intervene.

The fact that tecurmes were plalotiff's property and
belog held In pame of French Company as norelnee did
not prevent seizure by Allen Property Costodian.

Where the Allen Property Custodian seizes only the
right, title, and Interest of an enemy national a ques-
tion in presented as to the extent of that Interest, but
where the Allen Property Custodian vests the par-
ticular property, the Allen Property Custodian takes

_the entire right, titie, and Interest, regardless of the .
quantum owned by enemy natlonal,

It was for Allen Property Oustodian to determine
whether Interests of Unlted State would be effectively
served by vesting of enemy property, and validity of
that determipation, or valldity on any other basls. of
vesting order was not for Supreme Court to review,

" INTERNATIO

Declaration of War wl:
Stat. 807). Declaration

5, 1042 (56 Stat. 307). I -

manla, June 8, 1942 (68 :

Unconditional Surrender

1043 (Treaties and Interm

160()
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Beventy-elghth Gonxrew—co.n,
First gesslon, Jan. 6-Dee, 21,
1948—Continued

s

BILLS, RESOLUTIONS AND LAWS -
( indicated)

with actions

CONGRBSSIOHAL RECORD AHD‘LAW REVIEW
TICLES

S SR
. -
.

Iii‘éni:ziﬂns' of the Watate and Trust Section of the Allen..
‘Property Custedian's Office, ‘California. State Bar.
. Jouroal, Vol, 18, P 893-41. Janmry-ﬂ‘ebmry'

. 1943.- .- ¢
/ uzxislation on Treatment ot l-,nem_v Property, Amerl' M N
N.Z ~can Journal of International Law. Vol 8’1 11..» P

U 611-630, October 1634, -
(Vatlonalizauon of Enemyq"ﬁl}g;‘ Amerlcan Jmmml 2
‘\ of Interimt(onal Law VoL 37, p. 92-97, Jnnuary :
LS 1843, .

----New Concepts of Enemy In the Tradlig with the

) L\.,_.k . mnemy»Act; Salnt Johns !Aw'F_levlew, Voi 18,- p\‘

: . 56-61, November 104377
¢ -~ Piwers and Dutles of- the Alien Property Gustodlnn'\
s o Title News, Vot 23, p. 1-20, December 10437
T B«:ent Innovations lu Legal and Regulatory Concepts’
" “as to thie Allen and His Property, American Joor- ~
~nal of International. Law, Yol. 3’1 p. §8-78, Jano-
[ Tary 1943, -~ V}?
- - Vesting Powers ut the Allcu Property Custodian, Cor- {)‘
< -~ opell Quarterly, Vol. 28, p. 245-260, March 1948 5 ]

’ \m— .. War Measnres, the Allen Property Custodlan aﬂ&jfa]., x)

m ‘Journal of the Patent Office.Boclety, Vol, 26, "
BUeR-728, October 1943. )

i

Btern v. Newton—Contiuned -

The vesting order of Allen Property Custodlan, vest-
ing In himself securities In nume of enemy pational
didn't determine whether plaintift or enemy was en-
titled to securitles, but It dld give Alien Property Cus-
todlan right to immediaie possession.

Draeger BMpping Co., Inc., él al. v. Crowley, Alien
Property Custodian, Feb. 13, 1043, 49 Ped. Bupp. 215

. A ease whereln the Draéger Shipping Company and
Frederick Draeger, brought this suit under section &
_ of the Act against the Allen Property Custodlan for
the return of their property. Om plalntiif's motion
for an order directing defendant to refaln In his
custody unti] Onal judgment plalotiffs property, and
directing defendant to permit plaintiff corporation to
earry on its business and individual plaintiff to act
a8 Its president nuder the snpervision of the defendant,
. and on the defendant’s motion to dismiss complalnt.
‘ This case wan tried and decided in 1843 in District
Court of New York.™

The plaintiff Draeger had been s citizen of the .

Unlted States since 1808. He was not an “enemy,”
“nily of epemy” or & “pational” of any foreign or
enemy country within the meaning of the Act. The
Custodlan, acting under the Act, had taken the pialn-
tiff"s property and stock, and bad elected another presi-
deont in his place and had proceeded to llquldate the
company. 7The order vesting in the Alien Property
Cnostodlan the stock of the corporation In Draeger’s
name alleges that he holds It for the benefit of an
organization in Germany. Of course, this the plain-_
tiff denles. ‘The defendant contends further that the
- epnrt ts withont Jurisdiction and that section 9 {&) of
the Act, as amended, appies only to selzures of prop-
‘erty of enemies or allles of enemlies under section 7
(¢) of the Act and vot to action tsken with reapect to
property of a forelgn “patlonal” under sectlon 5 (b)
of the Act, as amended by the First War Powers Act
1041,

Where title 8 of the First War Powers Act by Its
language amended only “The frst sentence of sub-
division (b) of section 5 of the Act”, it would be
assumed that Cougress intended that all provisions of
the Act should be held applicable to such amendment

- as far as It consistently can be done. Bectlon § (a)
of the Act as amended authorixing s return of property
sefzed ander the Act to any person not an enemy or an
ally of an enemy clalming titte In property would
apply to property taken by Allen Property Custodlan
under section 5 (b) of the Act as amended by First.

3 S o

- LEADING CASES IK THE COURTS . '

. INTERNATI
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L CONGRESS Bll.ls RESOLUTIDNS AND LAWB
: (wﬁ adiou lm!lc:bd)

iaventy—elghth Oongress-—(!on.
- Flrat sesslon, Jan. 6-Dee. 21,
ls-m—umunuegi

»

Seccnd seesloa, Jan. 10-Daec, 19. s 1928-—'1‘0 amend the Tradiog. wlth the Enany Act.

1944 (Pago referencel are to . 88 amended,
" Vol 80, Cong. R.q:.). . Mro h(cCamn Oommittee on, the Judlelary, >
T T 4569,

8. 2088—To amend the deing with- the Bnuny Act,
as amended, and for other purposes.
. Mr. Glass ; Committee on the Judiciary, p. 6503,
. H. Res. 831—Requestlog information from the Allen
Property Custadiun as to ownership and con-
-trol of J. M. Lehmano Compahy, Ine. ’
Mr Deckstein: Committee on the Judiclary, p.
1481,

H. R. 4840~To amend an act to uutherlze admlnm-r-&aiwm of

tive returns and payment of debt claims. - -
Mr. Sumper of Texas; Housg Commltwe on tha
Judictary, p. 4176. .
Hearings—House Oomomittee on the Jndichry on H. B.
4810,
H. R 5118—To amend the Trading with the Enm
S . Aty as amended, and’ for other ‘purpoees.
- o Mr. Satterfield; Committee on the Judiciary, p.
S : 6880, Y
.. H, R, 5587—Making appmprinuona to’ auppiy defi-
' _ clencies n certain ‘appropriations for the fiscal

year endlng June 30, 1944, and for prior fiscal -
years and to provide supplemental appropria-:

tions for the fiscal years endlng June 80, 1845
and June 30, 1846, and for other purposes.
" Mr. Cannon of Migsouri; Committee on Appro-
priations :
Housge Report No. 2023 iy 8960

Passed House amended, p. 9078, -
. Sepate Report No. 1384, p. 9448, o
- Debated, p, 9403, 9501~9507 25070618, °
R . Passed Senite amended, p. 8518. )
- : © . 'Conference—House Report No. 2087, p.. 9603.
Agreed to, [ 9608——%10. 9610-0617, 9630-5632,
0833,

)  Approved (Publle Law No. 620); p. 8608,
El Beadngt-l:louae and Benate Committees. on Appro-
-priations on H. B. 5587,

1. Sale ofbaten

" Debated, p. 8914-8546, B0O3-K0DD, DOGA-00TS,

CDHGRESSIONAL RECORD. AND LAW REVIEW__;
ARTICLES .~

(7

LN T

1292. Al1563, ABT19, -
2, Annug)
Doc, 417), p. 1627, 1632, 7655. -

8. Personnel estimates for ofice of, 3672, 3127, 5062, -

4, ?roposed emendment to Flrat War Powers Act. 11.
- 4TTS,
Ooordination of Allled Enemy Property Department.

%t of Alien Property Custodlan ( House .

Y

- Journal of .the Soclety of Comparative Legista- -

«tion-(84. Serieu). Vol, 26, p. 51-563,-November. 1044,

P&wer and Poliéiey ot the Alien Property.Castodian Ré— "

<, lating to Faten eorge. Washington Law Re-
v!ew. P. 330-345, April 1044,

of Enemy Allens, Fortuightly Law
“. .. Joural, Vol. 18;p.12-014, May 16, 1964, . T

PRESIDENTIAL EXECUTIVE ORDERS

6) O F. 3.19('3.

(eI

Yl.nmmccasnsm:m‘cbm,

Draeger SMpping On Ine., v. OWW—-Oonﬂnued
War Powers Act relatiog to taklng of property of

. forelgn “npational”, as agalnst contention that section

f

9 {(a) applled only to selzures of property of enemies
or allies of enemles under pectiqn 7 (¢) of the Aot

The pialntifs motien (o retain property peuding de- .
termination of the litigation mnted. De!emlant’a .
" motion to dismiss danxed

-'E. 0. 9425—Feb, 16, 1844 cooperation with Director of ° "
War Relocation &nt!wrlty (seo B 0. 9102, pection

.

INTERNATIONAL RE

' Uncondltional Surrender of Rus
(Execnuva Agreement Ser(ea. 400
‘Unconditional Sumnder of Bw

(Executlve Aemmen; Serica 437;




-CONGRESS

Seventy-ninth Congress:

First sesslon, Jan. 8- Dec. 21,

1945 (page references are to
Vol. 91, Cong. Rec.).

Bll.l.S RESOLUTIONS AND BAWS
(wltb actions jndicated)

-8, 1207—To promote the _progress of sclence and the

_ useful arts, to secure the national defense, to
advance the natlonal bealth and welfare, and
for other purposes. -

Mr. Kilgore, Mr. Johnson of Colondo Commlttee
on Military Affalrs,p. 7038.© .

Hearings—Senate Committee on mumy Affairs on

8.1297.

'B. 1322—To amend the Tradlng with the Enemy Act,

as amended, and for other purposes.
Mr. McCarran; Committee on the Judlclary, p.
8004. ’ ’

Hearings—Senate Committee on the Judiclary on 8.

1322. L. C. call no. JX 5313 U8 A5 1046,
H. Res. 133—Requesting information from the Allen
. Property Cnstodlan as to ownership and control
of J. M. Lebmann Company, Inc.
Mr. Deckstein; Committee on the Judiciary, p.
. 1080.
H. Res. 419—To authorize the Committee on Interstate

and Forelgn Commerce to conduct a study with

respect to the holding and disposition of allen
property.

Mr. Beckworth ; Committee on Rules, p. 11078. - <

H. R. 2111—To extend temporarlly the time for filing

applications for letters, patents, and for other

purposes. . - :
Mr. Boykin; Committee on Patents, p. 1043.

Hearings—House Committee on Patents on H. R, 2111,

H R 3388——Mnk.lng appropraitions for war agencles

for the fiscal year ending June 80, 1946, and for .

other purposes.

Mr. Cannon of M|
tions: .

House Report No. 653, p. 5450, 5463.

i: C itt: ee on App 1a.

P

Debated, p. 5732-5750, 5TB3-5790, 57005831

Passed House, p. 5838. .

Senate Report No. 380, p. 6322,

Debated, p. 6724-6738, 6803-68283, 6365-6893,
689569008, 6922-6029, 6991-700G, T060-7058,
T057-7062, 7084-7068.

Passed Senate amended, p. 7068,

Conference—House Report No. 880, P 7404. -

T419, T474-7494, T452-T463, 7464,

2nd Conference—House Report No. 018, p.

™19, -
Agreed to, p. 1519—1525 152.‘-1584 7509, 7518,
Approved (Pubtic Law No. 156), p. 8321. -
Hearings—House and Senate Committees on Appro-
priations on H. R. 3388,

H. R. 3371—To amend the Trading with the Enemy Act,

as amended, and for other purposes.
Mr. Gearbart; Committee on Interstate and For-
eign Commerce, p. 5528, '

"CONGRESSIONAL RECORD AND I.AW REVIEW

1. Disposition of Allen Enemy Properti, p. 5593,
" A2722 AB376, ABO28. '

2 “Postwar Problems for Treatment of Enemy Prop-’ .

erty”, by Represenative Gearhart, p. A3381.

8. Letter from Secretary Byrnes to Representative
Beckworth on, A5032,

4. “Practical Democracy”, editorlal from New York
Tlmes, p. A5327.

5. Estimates of personnel” requirements ror. P 1994
2072, 8335, 8574, 8583.- .

6. Nazl films, release of, p. A2088, N

7. Annual Beport of Alien Proper:y Custodian, p. 4178 :

4817.

8. Estimate of appropriations (Senate Doec. 128), p.
11856.

9. Hugo Stlnnes Corpomuon. report of June 1944. 13
A3337.

10. Pollcy of Alien Property Custodlan, p. 113858.

11. Remarks on Trading with the Enemy Act, p. 5683,

5684, 11358, AS876._-— .

< Property—a Sympodum, and- ConJ u- )

\ port Problems, Vol. 11, p. 1—..01 Int

~~ Foreign ] Funds Control and the ‘Alien Pﬂ;perty Cex

todian, Corneli Law anrterly, Vol 31 P 1—80
Beptember, 1846. -

PRESIDENTIAL EXECUTIVE ORDERS

E. 0. 9567—June 8, 1945 Office of Allen Property Cus-
todian in Office for Emergency Management, pow-
ers and duties, 10 F. B. 6917; see also E. O. 9085,
9193.

B. 0. 9780—O0ct. 14, 1948 Transfer of pertinent powers
‘to Pblillppine Allen Property Adm!nistrator 11 F'. BR.
11083, see also E. O. 8818 and 10254.

;" LEADING CASES IN THE COURTS

United Siates v. Boras Consol., Limited, et al., July 27,
- 1945, 62 Fed. Supp. 220

This action under the Sherman Antltrust Act by

-the United States of America against the Borax Con-’

solidated, Ltd., and others charging defendants with
monopoly and conspliacy and for dissolution of alleged

' comblne and other relief. Allen Property Oftice bad

vested one of the alleged co-conspirators in 1042, On de-
fendant’s motlon to diamiss, to separately state clalms,
to strike out parts of complaint, to make more certain
or for bill of particulars, and on plaintiff's motlon to
strike certain affidavits.

" In thls case the important thing to bring out 1s that
the court said that the Allen Property Custodian hoids

INTERNAT.

Unconditional Surre
(59 Stat. 1321).

Uncondltiongl Surr
(59 Btat. 867).

Unconditional Surr
8tat. 878).

full and complete title to enemy property on behalf - .

of the United Btates, witbont any beneficlal interest
remaining in the former owner, and he may deal with
such property, including the selling of it, in any manner
appropriate to the interests of the United States,

* Markham, Alien Property Custodian, v. Gobell,
. Deo. 10, 1945, 328 U. B. §04

Respondelit brought this suit iznlnst the Alien Prop-

erty Custodian and Treasurer of the United States
to recover, from the assets of an Itallan,.a debt for
legal pervices. - Motlon to dismiss on ground that 9 (e)
barred any debt not due and owing October 1917, or
applications made prior to. 1928, date of War Clalms
Act. Court malntained that Trading with the Enemy
Act became effective at outbreak of World War II, and
that O (e) relates to claims of World War I; O (e)
is not applicable to this type of suit under 9 (a).




Seventy-ninth Congress—Continued.

Second - sesston, Jan, 14-Ang. 2,
1046 (Page references are to
Vol. 82 Cong. Bec,!._

LuNGRESS

BILLS, RESOLUTIONS AND LAWS
(with actions indicated) -

8. 2089—/To amend eectlon 32 {a) of the Trading with

the Eneiny Act of Octoher 8, 1017, a8 amended.
Mr. Mead; litee on the Judiclary, p. 3262

Hearings—Seonte Comanlttee on the Judiciary on 8,
2039,

8. 2101--To amend the Trading with the Enemy Act
as amended, to permit the shippiog of retief
supplies. e

Mry. Bridges: Commiitee on the Judiciary, p 4077:
Senate Report Ne. 1262, p. 4174,
Passed Senate, amended, p. 4208,
Passed Honse, p. 4404 .
Approved {Public Law No. 382), p. 5168 ~

H. 2830—To provide for the transfer of certain func-
tions under the Trading with the Enemy Act, a3
amended, from the Treasury Department to the
Department of Justice, and for other purposes.

Mr, Bridges aod Mr. Eastland : Committee on the
Judiclary, p. 6773

8. 2845—To provide for -the retention by the United

States Government or Its agencles or Instrumen-
talities of renl and person property witbin the
Phillppines now owned or.later acquired and for
the administration of the Trading with the
Enemy Act of October 8, 1917, ns umexmed, in

the Philip , 8ub to Ind
Mr. Tydings Commlttee on Territorles and Insunlar
Affalrs, p. 7030:

Senate Report No. 1578, p. 7265, -

Passed Senate amended, p. 8107-8110.

Passed House (in lleu of H. R. 6801), p. 8192,

Approved (Public Law No. 485), p. 8347.
8. 2378—To amend the First War Powers Act, 1041, .

Mr. Mchrran Gommittea on the Judiclary, p.
7803 :

Senate Report No, 1889 p- 10115,

Debated, p. 10367,

Tndefinitely postponed—H. R. 6880 pasaed in

Heu, p. 10371,

Hearings—Senate Commltt.ee on the Judiciary.
H. R. 5080—To amend the First War Powers Act.

" Mr. Sumners of Texas; House Committee on the
Judiclary, p, 12491 '
Hearings—House Committee on the Judiciary on H. R,

5089.

- H. R. 5223—To extend temporarily the time for Bling

applications for pateots, for taking action io the
United States Patent Office with respect thereto,
for preventing proot of acts abroad with respect
to the making of an Invention, and for otber
purposes,
Mr. Boykin; Commmee on Patents, p. 318

House Report No. 1488, p. 480. -

Passed House, p. 1432,

Senate Report No. 1502, p. 8888,

Passed Senate amended, p. 9223,

Conference Report—House Report No. 2698,

agreed to In both Houses, p. 10477, 10528,
Approved {Public Law No. 600}, p. 10789,

CONGRESSIONAL RECORD AND !.AW REVIEW
-~ ARTICLES -
plagy

1 Disposition of certain property. P 10237,

2. Annual Report of Au«m Property Custodian, p. 7006,
7037,

8. Shipment of rellef supplies, p. A2597.

Dutles of Citizens Concerning Property of Alien Ene-
mies, Nevada State Bar Journa] 11: 14—15 Janu-
ary1946, - . - - -

Enemy Busliness Enterprises and the Allen Property.

"Custodian, Fordham Law Review, Vol. 16, p. 222~ .
~ " 247 and Vol. 18, p. B5-85,. November 1846 and
" March 147,

- ~Judiclal Reviaw “of Allen Property Comml, Yale Law

N Journal, Vol. 56, p. 838842, Jone 1846, - . _
~Representational Juriadiction of the Allen Property
Custodinn, Fordham Law Review, Vol. 17, p. 82~91_ ’

* March 1048,

“-cal Sclence Review, Vol. 40, p. 10!—
. 1948, P
Treatmem of Enemy Property, Geomtown an Jonr
"~ nal; Vol 34 , P 389—408 May 1846, '

- PRESIDENTIAL EXECUTIVE ORDERS

E. O. 8725—May 16, 1846 Alien Property Custodian to
admiolster sections 20 and 82—retarn of pmperty.
11 F. B. 5381,
E. 0. 9742—June 25, 1048 cooperation with Director of
" War Relocation Authority 11 F. R. 7125 see also
E. 0. 8423 and 9102, geetion 5.
B. O. 9747—July 3, 1848 continunation of functions In
Phliippines after July 4, 1948, 11 F. R. 7618
. O. 8760—July 23, 1946 restriction on authority over
S diplomatic and consular property of Gemany and
<. Jupan, 11 F. R. 7989,
B. 0. 0188—0ct: 14, 1848 Office of Allen Property Cua»
todian in office of Emergency Management ter-
minated, 11 F. R. 11981, seo also E. O. 9085, §198,

;sgau Enemy Property Be Returned?, American Polith- -
212, F'ehruary._'

LEADING CASES IN THE COURTS -

Oentral Hamover Bank and Trust Oo. v. Markham,
Alien Property Custodian, ot al. Oct. 11, 1848, 68 Fed.
Bupp. 829

Action by the Trust Company to recover stock and
dividends vested by Allen Property Custodlan, as suc-
cessor trustee. Cross-motion for summary judgment.
The Plaintift does not dispute the right of Allen

Property Custodlan to vest or 8elze the Interest of the

lite beneficlary, but does contend as successor In tifla
to the Interest of ilfe beneficlary and the remalnderman
that Allen Property Custodian does not become entitled
to possession of the corpus of the trust.

The court held that the -Allen Property Custodian
was entltied to possession and dividepds whers bene~
Mclaries and remainderman, of a 't'rps( agreement, were
residents and cltizens of Germany ; notwithstanding a

New York statute prohibiting ésaignment of & trust

interest,

When he so tukes corpus of & tmt be may handla
trust property as though he. were absolute owner,
though be is not required to do anything but preserve
it (section 12, as amended).

In Re: Yokohama Specis Bank, Ltd., Nov. 18, 1946, 66

. N. V.8 td £89 )
This 18 an action by the Buperintendent of Banks
who ia moking an application for an order authorizing
him to pay to the Alien Property Custodlan certain
funde which he holds as iegator of the New York agency
of tbe Yokohama Specte Bank. Bondbolders who

‘claim to be beneficlaries of a trust of the funds in Ques-

tlon oppused the npplication.: The United States sup-
ports the application. The court held that the Alien
Property Custodian had dutbo_rity to take possession
of what he determines to be property of enemy ha-
tionals and his detennination ig conciusive. The fact
that the fghting bas ceased does not affect the statu-
tory power of the Allen Property Custodlan on the
constitutional valldlty of the statutes which grant those
powers.

“This application by the Buperintendent authorizes
him to pay over to the Allen Property Custodian certain

- funds which could not be opposed by bondholders on

the ground that the funds constituted trast funds in
their favor and that the finding and determination of
the Allen - Property Custodian was conclusive and
should not be determined by the Supreme Court. De-
termination by the Allen Property Custodian that these
funds represent obligations owed by the bank to obli-
gotors but 4id not constitnte truat funds In favor of
bondholders was conclusive upon bordhotders. Not-
witbstanding bondholder's actions agalnst the Superin-
tendent to determine their interest pﬂor to turmover
directive.

A determination by the Alien Property Custodian
that property is property of an enemy country or na-
tional would be equaily effective whether or not (t ap-
peared In vesting orders or turnover directives, since
statute does not specify any particular form that the

INTI
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conckessmmfl. 'RECORD AND LAW REVIEW. — . PRESIDENTIAL EXECUTIVE ORDERS . -

P

JosTa——12

~H. Res. 209—Creating a seiect committee to- mnke an
- investigation with respect to allem property,’
private war losses, forelgn loans, and. related'

matters.
- Mr. Gesrhart; Committee on Rules. p. 5228,

H. R. 813—To create an Enemy’ Property Commlsslon,
to provide for the disposal of certaln enemy
pmperty. and for other purposes.”

Mr Beckworth ; Commlttee on Interstate snd
F‘oreign Commerce, p. 308.

Henrlnga——House Committce on Interstate and- Forelgn
Commerce on H. R, 873, 1823, 1000, 2823, etc.

H. R. 1000—Creating a commission to exainine and

*__render finai decisions on all clalms by Amerjcan

natlonals who were members of the Armed

Forces of the United States and who were prlson-

ers of war of Germany, italy or Japan, for pay-

ment of its awards, and for other purposes.”
. Mr. Van Zandt; Committce on Forelgn Affairs and
‘Interstate and Forelgn Commerce, p. 330, 2417,
. 2423,
-Hearings—House Comm!ttee on Interstate and Forelgn
Commerce on H. R. 873, 1823, 1000, 2823, ete.

H R.1823—To’create an Enemy Property Commls- -
sion; to provide for the disposal of certain enemy

. property and for other purposes,

Mr. Hinshaw; Committee on Interstate and For--

eign Commerce, p. 904,

“ died and left her property hy will to four relatives who'
8ix heirs-at. . .~
law resldents of California flled & petition for the de-
termination of helrshlp claiming that the German

. law.,
right, titie, and Interest, of the German oationals In " .
the estate of thé’ deceased The court held that the'-

" This is a suit by the Unlted States agalnst the execu-
‘tor \mder the will and the California hefrs-at- law for
determlnatlon that they. bad no lntereat in the estate
of Alvlna Wagner, & resident of Calltomla. who. had

are natlonals and resldents of Germany.

pationals were Inellgible as legatees nuder Callfornla -

The Alien Property Custodlan had vested all

ptovlalons of the Treaty of 1923 with Germany prevalil
over any conflicting provisions of Callforula law un-

‘less the provislons of the treaty have been abrogated.

They held: further that -the treaty had not been

- abrogated though the right to seli'and withdraw the

proceeds may have-been abrogated and that the Fed-
eral Governntent had dlscretionary powers to vest the
property In itself. That the outbreak of war does not

necessarily suspend or ahrogate treaty provisions, And '
© further that the Trading with the Enemy Act as
- amended by the Flrat War Powers Act 1 not {neom-

patible with the right of inheritance of realty granoted

- Germau aliens under the treaty. o .
_The provisions of the treaty dld not cover personalty

located .in this country which an: Amerlcan citlzed =

undertakes to leave to German natlonalg, but It does

_CONGRESS E - BILLS RESOLUT[ONS AND LAWS LEADING CASES IN THE COURTS B
: . (vnth achoru indicated) - ART[CLES -~ . : . - = ) e ] . o
o : ‘Elghﬂeth Congress ) S Res. 138—To ‘provide for the ‘return of Itallan Y Analysis of -debt Llalms ﬂled mm Alien Ptoperty . 0. 9818 —Jan, 7, 1947 establlshment of Philippine Drewory v. -Onasyis, Mar. si 1947, 69 N. Y. 8. ¢nd 8_50 Peace Tr
. First session, Jan, 3-Dec, 18, property In the Unlted Swtes. and- for ov.her Custedlan, p. A3698. ) . Allen Property Custodian in-Office of Emergency - .. 1246).
o 1947 (Puge references are to - purposes. R Dispesition of alien property, p. A2289, . : : . Management 12 F. R 133 see also E. Q. VIBQ and | The plainti is & Freach. co’p:’;f“':;' . Ad pr:"lm’s “: Peace T
VoL 83, Cong..Rec.). Mr. Vangdenberg ; Committee on Foreign Relations: * 3. of Alien Property Custodlan (House - 10254, . - ° ) . . actlon brought by It agalnst e Creadant wes  Stat. 1680)
A Senate Report No. 300, p. ?685 - 5 10 T ' . A . s dismissed hy order of the court. | e basls 3) A:t  Peace T: -
L ; _Passed Senate, p. 8247, lien Property Custodian and Conclusive Determi ~ =~ . . Gismissal was that under the prov! “;"“3 of ey, Stat-1915)
L. . .. . House Report No. 1009, . ade2 © -z nations;ef-Survivorship, Georgetown Law .Eoumal %" S e s the plalntiff was an enemy and t}éere ore m’tt:m;: " ' Peace T
- N o c R Debated, p. 10251.. ] . . ~Vol. 35, p.202-271 (Junuary 1947}, - [ _ __ B AS ST - - to prosecute an act‘ion in Unlted t::etdes cour > 0 _Stat, 2065)
SR Passed House, p. 10258. - hnlarged “Authority of Allen Property Castodian o™ CooL e e was in'1043 when France was occupled by ‘h”d el Memorar
S o B : Approved {Publi¢ Law No. 370}, p. 10567. “'Seize Property of Friendly Allens Jnder Tradlog %~ -\ : - armles. Thls sult  vas '“Zm“;"dG'“ 1046 A 0% Itallan ass
- R SO Hearlngs—ﬂouse Committee on Interstate and Forelgn ,f © with the Enemy- Act, Yale Law Jom'nal Vol 5, T . was no fonger doifiinated by the Ger m;mhm Y au ationals,
el LT T Lo et Commerce on 8. J. Res. 138, I ,_;,M p. 1063-1076, June 1947. i - . B . - ' thorlty- an§ was no longer an enemy wlt 18 thel:l:e;t'l; Agreement
. Tt . . - s. 985—To ‘amend the Trading with the Enemy Act ”\ Recovery by Friendly Allen of Property qelzed . e . b - ing of the Act. The def‘endant argued that u‘xle pm :1: .
e . as to:permit certsin ald te eivillan recovery in < the Trading with the Enemy Act, Virginia 1 aw . e . ST continued to be an enemy until the war had officlally
. occupied zones, _ .Review, Vol. 83, p. 366-368, May 1947, . - - . oL come to an end. The court held that at the time of thls
Mr. Langer and Mr. Chavez; Committee on Clvil Remedy Avallable to Allen Friend Where Propaty Hag—. y action, France was freed from the German forces and :
. Service, p. 2687. .+ Been Vested by Allen: Property CistoGlan, Colum- . N y that such a corporatlon was not barred from maintain- - -
. Hearings—Senate Commiftee on Civi} Service on 8. 989 - bla-Law Revlew, Vol. 47, p. 1052-1061. September U ‘Ing the actlon as an-enemy, and further that & Hcense -
: . * L. C. call no, HE ¢331 1047 A53. . : f“ IM’! } N E R s _from the ‘E‘reasuryml)emrtment was not a condltion
. . H. Res. 15—To anthorize the Cominttee on Interstate - T . precedent to malntenance of this action even though a .
- *  and Forelgn Commerce to conduct a study with st . - - : _~. Hcensé would-be necessary before any Jndgment o> -
—_ respect to the hoiding and disposition of alien . o X - - tained by the plaintiff eould be énforced. - o
. , Mf"l‘;g:;smm Committee on Rues, p. 49, : . . : . e : Clark v. Allen, June 8, 1947 381 0.8 508
. . . s P- ~ o N e T -
4y e
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Eightieth CoannUnued
" First session, Jan. 8-Dec. 19,
1847—Coutinued

Second session, Jan. 8-Dee. 81,
19048 (Page references are to
Vol. 4, Cong. Rec.}.

J. 26704——18

mus R!SOLUTIONS AND LAWS
. ( actions indicated)

8. 2124—To amend tbe Tradlog with the Enemy Act, as

ameoded, 80 as to permit American citizens and
charitable, religtous, and other nonprofit orgao-
_ lzations to make donatlons for use in the repair

of war damage In any area of Germany occy- r’l"aymnt of American Oreditors from Vested Amem. I
pied by or nnder the control ot the Unlted States,

Judlctary. p o4
8. 2431—To amend the Tradiog with the Eoemy Act.

. Mr. Wiley; Committee on the Judiciary, p, 4007, T
8. 2764—To amend the Trading with the Enemy Act.

Mr. Taft: Committee on the Jndiclary, p. m
. Senate Report No. 1619, p. 8073,
Passed Seaste amended, p. 8722,
H. R. 4803—To amend section 82 of the Trading with
the Enemy Act.

~ Mr. Buck: Oommitteo on Enterstate a.na Foreign

Commerce, p. 117,
H. R, 5188—To amend section 82 of the Trading with
the Enemy Act.
Mr. Leonard W. Hall: Committee on lntemtateam!
.. Foreign Comierce, p. T16.
H R. 5200—To amend pection 32 of the Trading with
. the Enemy ‘Act.

Mr Wolverton: .Committee on Iuterstate lnd,

. Forelgn Commerce, p. 7T17.
H. R. 5O0T—Making appropriations for the Depart-
.ments of State, Justice, Commerce, and the
- . Jodiclary for the fiscal year ending June B0,
1940, and for other purposes,
Mr. Stefan : Committee on Apvroprtntlon: :
.. Hounse Report No. 1433, p. 1873, 1022,
Debated, p. 2082, 2148, 2228,
Passed House amended, p. 2281,
_Senate Report No. 1168, p. 4804,
. Passed Senate amended, p, 4823,
Conference—House Report No. 2088, p. 6827,
" Agreed to, p. 8827, 6811, 6812, 6830, 8835,
Approved { Public Law No, 597), p. 7980,
Beadnsn»—-—l!om and Senate Committees on Appro-
. priations on H. R. 5607.
H. B 5880-To amend Section 82 (a) (2) of the
Trading with the Enemy Act.
Mr. Wolverton: Committee on Iuterstate an@ For.
eign Commerce, p. 2085,

H. R, 5060—To amend section 32 (). (2) of the Trad-

ing with the Enemy Act.
Mr. Wolverton : Committee on Interstato and For-
elgn Commerce, . 3348 ¢
" House Report No. 1842, p. um
Btricken from calendar, p. 7378

- CONGRESSIONAL RECORD AND. LAW REVIEW- -
S CARTICLES’ S

1 Property returned to owners, p. A300, A1S78.

2. List of larger debt and title claims filed, p. A1447.°

B. Remarks in House on pioperty held by Alien Prop-
erty Custodlan. p. 551, 2243, 8722, 8157, 9091,

—Federal Bar Journal, Vol. 9, p. 238-247T, April IMB.

ment of Enemy Private Property, Virginia Law R&
,Vol..34, p. 928-048, November 1948,

noval of United 8

Property,

Vol &n%—mmrchlm

Coutrol over Fore v \J\_@
1 Bar Jonml, Q,Aé .;ﬁ/ !
"I'radlns with the Enemy Acb—-Vesunx Power of the .- -
_ Alléd Pmpetty Cuatodian, Pittsburgh Law Raviaw. o

PR

R

 LEADING CASES INTHE COURTS -

Kaku Nagono v. MoGrath—Cotinued

husband rexaining in this country——she was entitled
under the Act and that the Distriet Conrt who had dis-
missed ber complaint that thet decres of the lower
court in granting motion to dlsmiss showld be set
aside and the ease remanded with instructions,

Olark v. Manufacturer's Trust C‘mpcny. Ang. 5, 1948,
’ ' 188 F. 2d 938

Petition by Attorney General, under section 17,
agalnst Trust Company to compel baonk to pay over to
hith & debt alleged to be owed by an- allen enemy.
A vesting order bad been Issued,and also a8 turnover
directlve; the bank had refused to comply. Bauok con-
tended that the aliep enemy owed It monles and con-
tended that It had a right to apply depositor’s balance
agalost depositor 8 debt as & possessory Ilen witbin sec-

tiou 8, of the Act. ~ District Court otdar respondent to )

pﬂy over the money. -

The respondent ronceded that a debtor must pay to

the Allen Property Custodian an acknowledged debt

regardiess of any controversy as to who ia the creditor,
Americon Ezchange Nationsl Bonk v. Garven, 2 dir,
278 ¥. 43 affirmed sud nom.  Bimon v. dmerican Eo-

“¢hange Natiomal Bamk, 260 U. 8. 708, 48 8. Ct: 165.

But they contend that when the axistence of a debt Is
denled, and it 18 requlred to be pald before judicial de-
termination 18 in effect by Allen Property Custodian,

' ex parte determination—a credtion of & debt. (See
D C 8 D, N.zqmrmmzaer.mand

T2 F. Supp. 401.)

Bection 17 of Trading with the Enemy Act xives court
Jurisdiction in & summary proceeding to compel de-
Hvery of enemy owncd property, A debtor must pay
to Allen Property Custodian an acknowledged debt owed
to an alien evemy, mrdlau of any controversy as to
who Is the creditor. A set-off.is pot allowable—ths

admitted indebmdnen is to_he paid over to A.lim .
Property Cuatodlnn,andhnkhmulred to resort to .

provmlnns of the act.
. The bank alleged aet-otr didn'tgiveita possessory uen
against Allen Property Cuatodian,

Koehior ¢t ol o. Olark, Attornoy General, et ol Now.
15, 1948, 110 P28

This I8 an neﬁon to establlsh interest in ptomrty
which had been vested in the Allen Property Custodian
by Kurt H. Xoehler and Willlam L. Brewster, as exect-
tors of the last will and testament and codicil thereto
of Bertha Koehler, d d, and as tr woder
the last will aod testament and codicil thereto of
Bertha Koebler, deceased, snd Kurt H. Koehler Jn his
individuai capacity agalust Tom O. Clark, and others.
From a judgment of dismissal, the plaintiffs appeal.

The defendant Clark ds that this iz a sult
against the United States, and inasmnch as the sov-
erelgn has not consented to be made a codefendant,
no toundation'in iaw existed for this suit. Specifically,
the plaintiffs in this case did oot have a right, title or

INTERNATI!
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Eighty-first Congrens:

CONGRESS . 'BILLS, RESOLUTIONS AND LAWS.
. {with actions indicated) -
Bightleth Congress—Continued = H. R. 6116—To amend the Trading with the Epemy
Becond. session, Jan. 6-Dec. 81, Act. e ’
1948-—Continued Mr. Wolverton : Committes on Interstate and For

elgn Commerce, p. 4070:
Hounse Report No. 1848, p. 5168,
Passed House amended, p. 5094
Benate Report No. 1532, p. T221,
Passed Senate amended, p 8718,
House concurs, p. 8228,
Approved (Public Law No. 874), p 8368
H. B. 6817--To amend the Trading with the Eneny
Act.
* Myr. Wolverton: Committee on Interstate and For-
elgn Commerce, D 7219.

8. 603—To amend the Tradiog with the Enemy Act.

First Sesston, Jan. f-Oct. 18, Mr. Taft and Mr. McGrath: Commmee on the Jo-

1040 (poge references are to diciary, p- 487
vol 65, Cong. Bec.). . - - Senats Report No. 784, p. 10049, . ra
. . : Passed Senate amended, p. 11067, -
(2ud Sesston-—Vol. 98, Cong. Record).

' House Report No. 2338, p. 0223.
’ Objected to, p. 10412, 11225, o
Hearings—House Comimitiee on Interstate and Forelgn .
Commerce on 8. 803. .
8. 726-—To ameud the Trading with the Epemy Act so™
as to extend the time within which claims may
be Aled for return of any properiy or interest ac-

quired by the United States on or after Decem- wal Construction of the ‘rudinz wlux um Bnemy

ber 18, 1941.
Mr. Butler; Committee on the Judlciary, p. 671
Beoate Report No. 242, p. 4228,
Passed Senate amended, p. 4276,
8. 1017—To amend the Trading with the Enemy Act of
1917, as pmended. \

Mr. Magouson; Commitiee on the Judiciary, p.‘ -

1418,

" ; CONGRESSIONAL RECORD AND LAW REVIEW
- ARTICLES ° - . ‘

>

- 1. Remarks in Senats on 8. 608, p. 11067,
_2-Bemarka (o Senate on 8, 729, p. 4270~ —— < L

~Allm Property Custodian May Not Recover ‘Interest by

From Date of Demanding Payment of Debt Owed _t S - -

Allen, University of Pennsylvania Law Raview, o '
WMW% R -

. woL 97, p- 567568, March 1949" S—— ' e

‘“’”Am Under the Jurisdiction of tha United States,  —__ o

" - George Washington an Revlew, voL 17 p. 301-
320, April 1949, - -
. Enforcement of Selzures of Enemy-Owned Proverty by -

""" “the Allen Property Custodian—Remedies, George -

‘'Washington Law Revlew, Vol 17, p. 202-208, Feb-
coary 1949,

rd Law. Rcvlew, vol. & p. 21-759, o
March 1049,
Beixure of Disputed ] Enemy CIalm by the Alfe
. erty Oustodlan,. Columbla Law_Review, vol. 49. L
-~ 7 D.403-408, March 1940; - —— - e
mst‘»ouuonmdinswithmeEnemy ?h! ’
- —DsltADe!h,Vo!.m p.B—Q.Jan..lm

'73(;', m\l
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~ PRESIDENTIAL EXECUTIVE ORDERS .

. LEADING CASES IN THE COURTS

Koehler 3 d v. Olark, Attorney Gcnemlr-—(}onunued_
interest to the property vested which would Sr!uz him

_within the purview of Bection 9 (a) of the Act. The

court had this to say, among other things: The
dominant objective of Trading with the Evemy Act fe
to sequester, under government controt the property of
allen enomies and their nationals, so that such prop-
erty mway not be employed in the Interest of enemy gov-
ernment and against interests of the United States, and

" to accompiish such objective the Allen Property Custo-

dures under

dian can employ yand d 1e p

the Act. The court further sald that the consequences .

of ap execnted veeting order cannot be frustrated by
withholding dellvery of accused property frowm custo-
diap. In this- particular situstion where the mother

dles and lesves property to the son, a resident of the -

United Biates, as trustee for a dauvghter in Germany,

- and 2 national therefore of GQermany, which property .
. is seized or vested by the Alien Property Custodian,

that the son and trnstee does not have such an fnterest,

right or title in the vested property which wounld permit:

him to msintain a sait under 9 (a) of this Act, since
his intorent, even though he would receive the property
eventually, provided the sister aud all ber bheirs were
to die, his interest 18 so remote that the law does not
favor contingent remainders,

Ulark, Attorney Gemeral of ke United Btates, v. Drano
Corporation, Mar. 28, 1049, 83 F. Supp. 128

Attorney GQeneral brought this wction to compel de-
- fendant to pay over to the AlHen Property Custodian

royalties sccruing in sccount of an enemy national.
The AMen Property Custodian had vested the royal-
tiew. The t accumulated in 0y's t was
the amount of $15,000. Defendant seeured s general
lcense to pay withhoiding taxes of thla amoeuot—of
$5.000. The defendant paid over to the Alien Prop-
erty Custodian $10,000. Tbe Allen Property Custo-
dian demanded the other $5,000.

By virtue of the General License, the payment to
the Bureau of Revenue constituted n defense to plain-
titf"s cloim In this case.

INTERNATIONA

B (TR

RSN

- R s T



v ‘ Saea mu.s, RESOLUTIONS. lqm LAWS
Bighty-first Congress—Continued H. B. 8098 —Amending section 84 of the 'rmdlng with

: tha'&letﬂyActotOcmB.XOﬂ (40 Stat. 411)

Second sgesslon, Jan. 3, 1960-
: a8 amonded.

Jan. 2, 1051—~Continued

Commerce, p. 8523. \ -
Hearings—Hounse Committee on Interstate and B‘ore!xn
Commerce 6n i RN 8998. .
Elghty-second Congress: 8. Rm. ﬂ-&nthodzlng a atudy of the admln!straﬂou
First . session, Jan. 8-Oct 20,
" 1851 (Page references are to
Yol 87, Cong. Rec.).-

assets of foreign countries. -

8. 28—To amend the Trading with the Ecerny Act.

Mr. McCarran : Committee on the Jodiciary, D. 80.,

=+ | Sennte Report No.59,p. 707,
: Passed Senate amended, p. 2232,
K-S IMo emend soction 82 of the Trading with the_

-Enemy Act of 1017, as amended, so s to permit
the return under such section of property which.

ao allen acquired by gift, devise, bequest, or
Inberitance, from an American citizen, ’
_ Mr. Yanger: O fttee on the Judiciary, p. 88:
Senate Report No. 572, p. 8700.
Objéctrd to, p. 0681, 12042,

S ' T (hdﬂewiou—-Vol.hﬂ.DanyCoo&Becotd). .

Obfected to, p. 480, 9180,

‘dththeEnem:Act.

Mr. Green: Committee on the Jnd!dury. > 121' :
Senste Report No, 503, p. T764. -

" Passed Senate, p. 8642 .

‘ L . . {2nd Sesslon—Vol. 08, Daily Cong. !!eeord)

’ P " ¢ House Report No. 1728, 3711,

. T . . Paassed House amended, p. 3822,

" " el o - Gonfermca-—-ﬂ'ounemportNo xm.nmm

- B A * Agreed to both Houses, p. 8185, 6237,
R T Approved {Public Law No. 878), p. 6702,

- 8 885—To amend the Trading with memmyAaot*

o C e 28 amended.

Magtinqoq. Qomm!tpe oq m Jndlcury. I
.B.m—-'ronmdseeuonszofwamd!nzwuh the

B Enemy Act of 1017, ss ameuded, so 88 to per-
S . roit the return ugder such section of property
which an alien acquired by gift, trust, annulty,

" dovise, bequest, inheéritance, or as beneficiary of °

any lostwance policy. from an American citizen

or national and to provide thit in any present or
futare confilct srmilar property be beld in trust

for such enemy aliens by courts of 'competent
farisdiction or by an agency of the government

appolnted by the President subject to the use of - -

o o . . the United States for the successful conclusion

‘Mr. Keogh: Commilitiee on Interstate and Forelgn

of the 'h'adlng with the Epemy Act concernlng -

. Mr. Lauger: Committes on the Judlclat!. p 1108,

-8, 802—~To amend section 82 (a) (2) of the demg‘ -

—
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l counscutlon of Gennan propsrty. p. 877 978, 3638~ R O !0244—»-—May 17, 1951. property tuncﬂons of the -
: Secretary of State aud the Attorney Geneml con- |

8640,
2. Hglbach—-}'. a. F‘_uhen case, p. 19211, }8352. 13353,
8. Senator Wiley, statements, p. AGS0Z, AGB3L.
4, Discrimination hgalnat certalo Individuals, p. 10052."
B Btawments on various Mlln, % 1419 7016. 8842, 0691,
10688 13409,

" & Investigation of Allen Pmuerty Custod!an, 'S wsa.

1. Admlnlsmt!on of Allen Property Custodlan, p. 877,

Coutrot 1 Allen Property tn Time of War or Natlonab 2

-~ Bmergency—Avoldance of Vest!

& under 'l‘mdlng\

with tba Foewmy Act, Cornell Law Qumrly. Yol.
31 9.110—119 lrall lNSL

‘of howtilities, to be returned to such allen after -

- thie, etid” of- hoetilities -under- certain: tvbditions
set out herefn.
. . Mr, Langer : Committee on the Judiciary, p. 1281,
8. 987—To extend to natioms with which the Unlied
. States engages In armed confllet the provisions
- of the Trading with the Enemy Act.
Mr. Bricker: Commliitee on the.Judiciary, p. 1410,

 ‘PRESIDENTIAL EXECUTIVE ORDERS

-

_ Cerning intercustodlal confilets,

‘B 0. 10254—June 15, 1061 teanster of pertlnent powers .- )

. to. Philippine Allen Property Administrator, 18
F. R 5820 (see aloo B 0. 9760 and 9818).  °

Ead

" “LEADING CASES IN THE COURTS - -

Treaty of Peace with J

Coug. Service, 82 &

.
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