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Sehr geehrte Herren’
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This will be all the more true since the po
ty of prepayments was envisaged explicitly
framing the Debt Agreement (cf. above IIT A

It is obvious that the Post-War Economic As
Debt can hardly be considered to be an inve
from the part of the U.S. in terms of carni
terests on it. It can be assumed, therefon
tke U.S. will be quite ready to accept prep
if offered. The interest rate of 2 1/2% is
high enough to make the U.S. eagcer to enjoy
interest as long as possible.

3, Yot all the money spent from the liquidation proc
have to be procured from this source of the Posi-War
Assistance Debt. The German ownerswill be rcady to c
their share to the solution of the asscts issue by ma
fice. They will be ready to waive a certain portion
. claims, - ‘

a,- This idea is not new, After World War I, 20
sets had to be sacrificed by the owners (cf, above I,
was meant to be but a temporary sacrifice, it is true
repaid only after a considcrable length of time (cf,
reasons discussed previously, this sacrifice turned o
permanent one. ‘ '

b. The same idea has been discussed after ¥World
people began to lock for a solution, To cite Dbut one
bill introduced by Senator Chavez 195% (S.J.les. 92)
the return of the assets, subject to a deduction of 2

¢c. Assuming a cacrifice of 20% from the part of
of the assets, valued at about 450 HMio, $ (cf. above
amount of about 90 Mio, & could be deducted from the
of the German iowners. ‘

These figures are including, of course, those propert
by thelr owners to be non-German, It is impossible %
beforehand how many of these owners, if any, will be
"accept the burden of the sacrifice - and the “taint",
ion, to be German., If faced with the altcrnative eit
back 80% of the property immediately or to fight for
by continuing litigation with all risks, costs and qu
is safe to assume that at least a considerable number
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I. Background

A. Treatment of private properties during a war

1. Rightful practice to seize. property
o, Seizure not confiscation
In the US, decision of the ultimate fate resting with
Congress.

a, After World War I: return
b. After World War II: confiscation

aa. Confiscation not in compliance with American
legislative practice

bb. confiscation condemned by majority of Ame-~
rican political and juridical leaders.

B, Settlement ‘of War Damage Claims after a war

1. Reparations
o, War damage claims

a. Personal damage
b. Property damage

3 American'polioy of'linking war damage claims with
_vested property issue : '

4. Solution found Zor bothbproblems aftér'Worli War I
a, German Special Depdsit Aocounf
aa -~ dd: Its sources
5. Vested property 1o be returned
Ca dto. '

d., Payments made from the German Special Deposit
Account

5., TUnterlying principles of solution found after World
War I. '
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I. Background

A. Treatment of privafe properties during a War

1. It is common, rightful pfactice among modern nations to block
or seize during a war private properties owned by people who are _..
under the control of the enemy. The purpose is

a. to prevent these properties being used by the enemy
government for its war effort;

b. to protect the lawful interests of owners who might
be forced by the enemy government to put the proper-
ties at its disposal against their will, This |applies
mainly to inhabitants of friendly countries, 0ccupled
by the enemy. That is the reason why during Werd
War II the properties of the French, Dutch etcl in the
USA were also seized by the US-Government together
with the German properties,

The seizure of such properties is but a measure of economlc war-
fare. It is effectuated by appropriate laws, often en jcted al-
ready in peacetime as a routine matter of a general delense policy
corroborating respective military and other economic. defense mea-
sures (cf. Italien Royal Decree of July 8, 1938, Gazzetta Uffizia-
le Nr. 1415). Other countries are keeping such laws on the statute
books from the time of former wars, having them ready for immediate
use in case of emergency (cf. USA, Trading with the En’my Act,
‘October 6, 1917; 40 Stat: 411).

The character of such seizure is that of trusteeship, not of con-
fiscation., Suffice it to quote three pronouncements whlch make

it clear that this has also been the original intention persued by
the Trading with the Enemy Act of the USA.

Said Congressman Dewalt, one of the sponsors of the bill in 1917,
when asked during the debate in Congress: "If the gentleman has
studied the bill -- he will see clearly that instead of being
confiscatory in its nature, it is in the nature of a requisition
- of property and a conservation of the property in the hands of
the trustee (!), who is to hold it in escrow until the| terminat-
ion of the war, when this property is to be returned to the legal
owner thereof...." (55 C.R. p. 4846).

- Said the Alien Property Custodian after the blll was ehacted into
- law in a statement issued to the press:

"eeoThere is no thought of confiscation or dissipation of proper-

ty thus held in trust." (28 Yale Law Journal, p. 481 (1918/19),
Article by Borchard).

SRS
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III,

A.

Problems in finding a simultaneous solution for the property

&g

Qs

Factual situation of the assets
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The Facts
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1.
2.
3)
4y

‘51

Factual 81tuatlon of war damage claims

Total value of all vested assets
Total value of German vested assets
Liquidated and non-liquidated assets
Proceeds from liquidated assets

a. 225 Mio. § disposed of by transfer to the War

Claims Fund
b. 60 Mloz $ not yet dlsposed of

Discussion of the use made of the assets transferred

to the War Clalms Fund

¥

1.
2.

Personal damage claims settled by War Claims Act 1948

Property damage claims unsettled

a, Estimated amount
b. Total value of vested assets, not suffificient
to meet claims

as well as the war claims issue

A.

B,

The two principal problems:

Lack of money for:

1.
2.

Returning about 180 Mio. © worth of Germar proper-

ties
Meeting the as yet unsettled American war damage
claims.

Other problems

1. Intercustodial conflicts

2. Return to owners living under Soviet domination
3, War criminals

4. National interest clause

5. ‘Patents

6, Trademarks

Objections against return

1.
‘2‘

3,
4.

5e¢

6.
7

"Windfall"

US is bcund by international agreements

Germany’s reparatlons burden was 11ght after Worlu

War II

Small return (%10 OOO) solves: 907 of all c¢ases
Bonn "recognized" confiscation in Bonn—Tr@atles
Bonn obliged to compensate owners
"Unscramble the egg is impossible"

"Studieng." File
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IV. Suggested Solution
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A,

Financing the return of property

1.
2.

Financing the payment of war claims

How much will be needed?

’W'wwm' e
T e
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Source of money: repayments and, if necessary,
prepayments of Western Germany on the PostrWar

Economic Assistance

a. Settlement of that debt by the London Debt

Agreement

b. Alterations of the settlement envisaged

aa, Prepayments envisaged
"bb. PFurther reduction envisaged

c. Merits of this solution to the American side

aa. .Serv1ce to foreign and military pelicy

of the US
bb. Principle of non~conflscat10n rest

ored

. cc. Policy of non-confiscation relative to

properties of Soviet satellites

dd. "No appropriation from tax-payers money

necessary

la, Money appropriated and spent
¢ once

1b, Other free countrles obtained

. reduction

lc, Purther reduction to the bene
Germany envisaged from the ou
1ld. No outright "reduction" asked
le. Money value of all confiscate
assets equivalent to one divi

ee. Prepayments have time value to the

Sacrifice of the owner

a., JIdea applied after World War I

b, Idea discussed after World Wer II
¢c. Amount of sacrifice

d. Gliding scale for sacrifice

1,
2.

Merits of this solution V

Principle already adopted up to an amount o

a. Additional sources neces Jary anyhow
b. German Government blocked by Article 5
London Debt Agreement

already
greater
fit of

tset
for.

d German

sion

Us.

f 100 Mio.%

f the
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¢. Payment without further appropriation po
d. Quick. payment possible
e. US keeps bargalnlng p081t10n for final s

of reparations issue
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gsible

ettlement

f. Unilateral US action complles with London Debt

Agreement (Article 5)

3. Saving private property of friendly foreigners from

being used for payment of debts of a foreign
ment

Govern-—

V. The interest of the American investor is asking for a return

of the German agsets

=
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seized was left open and restitution to the owners wa
way, even the mind of the Alien Property Custodian:

of converting vested property into cash does in no wa

priate.....Hence our program ... is not incompatible 1
sible decision to provide compensation of the former
al Report 1942/43, p. 70).

The same is true to the vast majority of the other con
been at war on both sides in 1914-1918 and 1939~1945.
Western World, there are only one or two countries wh
ions to the rule, meant to confiscate the assets when
(cf. Netherlands, Decree E 133, October 20, 1944).

2, In the United States, confiscation of private ener
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properties

5 one possible

> program

y prejudice
. the character of any ultimate settlement which will a]

ppear appro-
vith a pos-
swner." (Annu-

mmtries having
In the

ich, as except-

seizing them

ny assets

gseized in time of war was requlrlng a second, additional decision

of Congress.

a., After World War I, Congress choose not to cont
to return the assets,

Fiscate but -

When Congress had refused to ratify the Versailles Treaty, the
Knox-Porter Resolution signed by the President on July 2, 1921,

proclaimed the end of the state of war. Section 5 of|

Resolution provided that the vested assets were to be‘

that J01nt
retained by

the United States until Germany should have made "suitable provi-

sions" for the satisfaction of all claims of US-natio
Germany. After difficult and protracted negotiations

nals against

between the

two governments, including representatlves of the owners, this
satisfaction was finally provided for in the Settlement of War

Claims ?ct 1928 (Congressional Record, 70th Congress
p. 5185

1st Session,

The main idea of that settlement was to pay the American war claim-

ants out of the payments made by the German Government

on the

Dawes-Reparation-Loan, out of certain other smaller funds, out of

20% of the liguidation proceeds of the German private

property,

and out of the 50% of the sum destined by the US-Government to in~

demnify -German shipping companies, radio-stations, and

ers, This sacrifice of the German owners of 20%
was not meant to be a permanent one,

resp. 50%,

patent own-
though

They were supposed to have this share of thelr property returned

after all American war damage claims were met,

On Decembef 31,

1954, this complicated but satisfactory plan would have ended. 32
days after this date, a German delegation headed by Mnp. Abs left

 Europe to begin talks with the American Government on
iesue and the American war

ment of the German propzi iy
claims resulting from World War II, -

t

the settle-
damage
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That plan was not fully carried through because in theLcourso

of the world wide financial crisis, Germany defaulted o
As a resuWTa

ment of her external debt, including the Dawes Loan.

the pay-

- not all American war damage claims could be paid and the 20%,
resp., 50% of the German propertles could not be returned.

.on this subgect

by local legislation.

. b. After World War II, Congress took a different
The War Claims Act, 1948, 1nserted into the Trading wi

course.
th the Enemy

Act a section 39, readlng as follows: "No propertyg..ﬁéhall be

returned to former owners....or their successors in 1n+eres+

and

the United States shall not pay compensation for any such pruperry

or interest therein.” (Sec. 12, War Claims Act, 1948).

This was the conflscatloﬁ of the heretofore merely seized private

property.

aa.
practice as evolved in the course of 170 years of hist

This Act did not comply with the Amerlcan legislative

@ry It ch

not comply either with the opinions of the ovarwhelmlng majori

of American statesmen and jurists, who have stated thel

bb. It would fill a book to quote all these
It has been done before on various occasions, sO that
are readily available to any one interested in the sub
span goes. from Hamilton to Hull and Baruch,
to the American Bar Association and to Jessup.

In discussing the confiscation of the property of the

Co. by the Government of Guatemala, the State Departme:

to say on the subject of confiscating foreign properti
Memoire of August 28, 1953, published with Press Relea

and from Th.B.

LT puSltLLﬂ

eminent mern.
their worés
ject. The
Mocore

United Fruit

1t had this
0 g 3 (Aide ,
:)e AIOJ fo 6/: J

"The obligation of a state imposed by international law to pay

just or fair compensation at the time of taking of pro
foreigners cannot be abrogated from the 1nternat onal
- 1If the contrary were true, stat
to avoid the necessity of making payment for property
from foreign nationals could avoid all pecuniary respo
gimply by changing their local law. Every internation
ion could thus be wiped off the books, But 1nternau10
not thus be flouted. Membership in the family o nati
international obligations. Violation of the basic nor
cannot fail to undermine mutzal confidence without whi
progress retarded."”

Bi Settlement of War Damage Claims after a War.
War damage claims are distinct from reparations.
1., In more recent times, a custom has developed to ch

vanquished with the payment of what the war is suppose
cost to the victor, Involved methods have been applié
such costs as accurately as desirable, - In more ancien
this sum payable by the varquished was fixed mecrc -1dl
compliance with +he ability.of the varnouishel to pay a

|

perty of
standpoint

es sesking
exprogriated
nsivilisy
al,ohlig“*»
nal law can-
Ons imposes
ms 0f justice
ch econonic

|

arge the

d to have

d to evorrit
t times,
taarily in

nd the poli-
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as e.,g. annihilation ("Carthagian Peace", 201 B,C.) or
alliance (Bismarck’s Peace of Nickolsburg with Austris
any other shade of political aim in between.

Reparations, therefore, are political claims, levied b
ment against another Govermment, Their. amount is usua
ed by overall policy considerations, If the attempt i
it was done in Versailles, to evaluate the actual cost
a country, a tendency is prevale
mic figures, ‘
2. War damage claims are wholly different.
They are claims of individual civilian citizens of one
country against the Government of the former enemy cou
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anquished,
future

, 1866) or

y one Govern-
1lly determin-
s made, as

s of war to

nt to arrive at unlimited, agrono-

 belligerent
ntry for loss

of life, personal injury, or for loss of property cauged by the

conduct of military activities by that government: sun
bombed houses, maltreatment of prisoners and civilian
etc., According to some authorities, only damages caus
"Exceptional war measures" are to be indemnified, Suf
to make it clear that and why war damage claims are di
reparation claims.

It follows that there exist two kinds of war damage cl

ken ships,
internees

ed by

fice it here
fferent from

aims:
a. Personal damage
b. Property damage.
It follows further that war damage claims are operating both ways

‘between the countries.

or or vanquished. There is a tendency, though, of cou

It is irrelevant to know whick

is the vict-
rse to give

more consideration to the war damage claims of the citizens of

the viector country,

Being individual claims for specific damages, war dama
are open to being ascertained by a procedure of evalusg

the other party may have a part (Mixed Claims Commissi

perience shows a marked tendency of scaling down the u
inflated claims,-as filed by the claimants,. to a much
so that workable figures may be arrived at,  After Wor
to the American war claims, this level was about 10% o
originally claimed. . :

3s. In American- policy dealing‘with the problems of se
private property and private war damage claims, a tend
veloped to link both problems, This.tendency stems fr

0

ge claims
tion in which
on), Ex-
sually much
lower level
1d War I, as
f the amount

ized enemy
ency has de-
om the matter

of fact approach to look upon the seized private enemy property

as a sort of lien held in custody until a settlement £
damage claims of one’s own nationals has been arrived

This attitude finds no-basis in international law, it
1t is nevertheless an attitud. "hich is understendable
in terms of internal pnlicies. ;

or the war
at,

is true.

; especially
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It would be irrealistic to assume that this attltude‘doeq_nqt.pre~
vail anymore, especially since it won a full victory after World

War I, as expressed by the Settlement of War Claims Act, |1928.
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This discussion of the property problem, therefore, starts from the
assumption that for all practical purposes it will be advisable to
look for a simultaneous, suitable solution of the war damage claims.

4. Starting from the same assumption, after World War I} a solution
meeting these requirements was agreed upon between the two govern-
ments including representatives of the private interests|involved,
and embodied in the War Claims Settlement Act of March 10, 1928:
(For further details see Dr. H. Janssen, The return of seized pri-
vate property to German, Austrian and Hungarian Nationalg in 1928,
Dlisseldorf, 1955. Translation from a book on the subjecit by the
same author, published in 1928). :

a. A German Speoial Deposit Account was created. This Account
was to be made up of the following cash deposits: :

aa, 20% of the German pfivate property becoming available
for the. purposes of the Account through the written
consent of the German owner (cf. below 4, b)

bb., The German share in the so-called unallocated interest
.fund, earned by the Alien Property Custodian from the
assets vested in him under the Trading with the Enemy
Act.,

cc. 50% of the amounts appropriated by the U.S, for the.
payment of certain German war damage claims (cf, be-
low 4, 4, ee)

dd. The amounts received from Germany for the jpayment of
the awards of the Mixed Claims Commission, This
Commission had been agreed upon on August (10, 1922,
to ascertain the total of the German financial liabi-
lities under the Peace Treaty of Berlin, concluded
between the U.S. and Germany on August 25Q 1921,

These amounts were to be equal to 2 1/4% of Germany's
annual reparations payments under the London Agreement
on the Dawes Plan, distributable among the Allies
according to the Paris Agreement.

b, 80% of the vested property was to be returned to the owner
on condition that he consented to the temporary retention of 20%
of the property for the benefit of the German Special Deposit Ac-
count (cf. above 4, a,aa). ,

_ _C. All patents, trademarks, registered patterns, and similar
rights vested but not sold by the Alien Property Custodian were
returned unconditionally.
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T “Out of the German Spec1a1 Dep031t Account the following
payments were to be made:

aa. Administrative expenses for arbltratlon proceedings
and similar purposes, incurred by the US. '

bb, American private creditors of the awards of the Mixed
Claims Commission in a certain order of prlority,
up to a total of 80% of their gross awards jon the
death and personal injury awards, provided |that no
creditor shall receive more than $100,000,-.

cc, 5% interest to the German owners who had consented
to the retentlon of 20% of their property. {jcf. above
4, a, aa)

dd.  In egqual order of priority:

(1) American creditors for such awards as had not been
paid pursuant to previous provisions;

(2) 5% interest to

German owners of ships, radio-stations| and
patents, due to them on the gross amounts of
thelr awards,

ee, In equal order of priority:
(1) German owners for the 20% of their property,
temporarily retained for the benefit of the
German Special Dep081t Account (cf. 4,a,aa).
(2) German owners of shlps, radlo stations| and
-+ patents, for the 50% of their awards against
the US-Government (of 4, a, aa).
(3) American creditors of awards still unpaid.

ff. German creditors of the unallocated intereét fund
(cf. above 4, a, bb).

g€, American Government for its own claims.

5. I% is obvious that the underlying pr1n01ples of this seemingly
involved solution have been:

a, Payment ‘of war claims of American naticenals and oﬂ the Ame-

rican Government (mainly occupatlon costs) against the German Go-
vernment ‘

e . b.. Payment  of certsin wor slaims of German nationals pgainst
the American Government. ‘ -
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C. Full return of the vested private enemy property.

d. Speedy payment of the war claims by making‘availaale for
that purpose certain temporary sacrifices of the German owners.,

It was appropriate therefore that the original bill drafted by.the
Treasury and introduced into the House of Representatives by Mr,
Mills was headed: "A Bill to provide for the payments of the Awards
of the Mixed Claims Commission, the payment of certain claims of
German nationals against the U.3., and the return to German na-
tionals of property held by the Alien Property Custodian,"| (69th
Congress, H,R., 10820). '

II. The Pacts,

A, Factual situation of the assets. .

. (Most of the following figures were taken or derived either
from the latest published Annual Report of the Office of Alien
Property for the fiscal year ending June 30, 1953).

1. The total value of all enemy assets vested by the OAP is
555 Mio. $. |

2. Of these, 453% Mio, $, i.e. 81% of the total value, were vested
as German assets. This amount is including those assets whose
owners claim to be non-German and who have filed a title cllaim in
order to have their assets returned by the courts (Sec. 9 a of

the Trading with the Enemy Act). As of January 1955, there were
23 title claims filed, involving assets of an estimated togal
value of 165 Mio, $. The most valuable and best known asset of
this group is, of course, the.General Aniline & Film Corporation,
owned by Interhandel of Basel, Switzerland. :

3. Of all assets vested as German-owned, as of Jénuary 1955,

285 Mio, $ were liquidated, whereas assets estimated at
165 Mio. § were not yet liquidated because title claims were
' pending. According to the present legal situation,
these assets in litigation cannot be sold unless the
450 Mio., $ claim has been decided upon. There have been re-
| peated efforts to have bills enacted permitting
the sale of such assets in spite of ‘pending litigation., These
- bills have been fought on the ground of being unconstitutional,
This argument was intended to be met by the latest bill of|that
group, introduced by Senator Clements in the House on March 11,
1955 (H.R.S. 1405) providing for the sale of such assets only for
which a title claim by a non-American claimant is pending, This
bill obviously aims at the sale of GAF.

An attempt to ascertain the eventual total value of the German
assets involved in the present dispute on their return must not
overlook that this group of unliquidated assets introduces|an un-
known factor into the picture for two reasons: :
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a. Their real value will be known only after their sale.
Estimates alone as to the selling value of the greatest of |these
assets, GAF, vary by tens of millions Dollars.-

b, It is impossible to ascertain which and how many of the
23 disputed assets will eventually be permitted to be sold jafter
the courts have passed their decision or, in case a bill like
that introduced by Senator Clements (cf. above) becomes law which
portion of their liquidation proceeds can be considered as |["German".

4, The liquidation proceeds, amounting so far to 285 Mio. |$, have
been disposed of as follows:s

a, 225 Mio. $ have been transferred to the War Claims Fund,
created by the War Claims Act, 1948. PFrom this fund, certain cate-
gories of personal war damage claims of American citizens (jas dis-
tinct from property claims) are being paid,

O0f this amount, 165 Mio, % have actually been spent so far.
How much of the remainder of 60 Mio. ® will have to be used for
the same purpose will be known only in autumn 1956 after the pass-
ing of the deadline for ascertaining the claims filed under the
War Claims Act, 1948 (August 30, 1956).

b, 60 Mio, & of the liquidation proceeds from German jassets
are still available,

. It must be borne in mind, though, that the administrative
costs of the OAP are to be paid from the earnings or liquidation
proceeds of the vested assets, The total costs, as of June| 30,
1953, were more than 40 Mio. $. It is estimated that about| 32 Mio.
$ are chargeable against the German assets, ' ‘ .

5. A closer look at the amount of 225 Mio, § transferred to the
War Claims Fund (cf. above 4, a) reveals interesting detailg.

a. By far the most important group of claimants entitiled to
payments from the War Claims Fund are American prisoners of| war
and civil internees on the ground that all of them were during the
entire period of their internment intentionally not fed accjording
to the rules of the Geneva Convention, and that many of them had
to suffer ill-treatment from the hands of the guards,

b. It is obvious that the majority of such claims mus} ori-
ginate in the Pacific Theatre since the number of American prisoners
in Japanese hands has been greater, and since they were kept a
greater period of time. - VJ was half a year later than VE,| and

substantial numbers were taken prisoner in the first months| of the
war-in the Pacific. '

¢, It was apparent from the Hearings, called for the enact-
ment of the War Claims Act that charges of ill-treatment wére :
levied exclusively against Japanese camp administrations., Of more
than 60 cases, testified upon in the Hearingzs, all happened| in

Japanese camps, with one exception which occurred in a Bulgarian
camp,
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It may be, of oouroe, that amongst the claims filed later
with the War Claims Commission, actual cases of ill-treatment which
occurred in German camps will be found also., It is obvious|though
that most of such ill-treatment claims are claims against Japan.

d., It is most doubtful as to whether the assumption will
stand closer scrutiny that all prisoners in all German campé for
all the time of their internment were intentionally not fedjaccord-

»1ng to the rules of the Geneva Convention. It is on this assumpt-
ion that every prisoner of war is entitled to receive a per|day
paynent of $ 1,-. Even during the Hearings, no attempt has|been
made to bear out evidence for this assumption which was merely
based on a respective statement of the State Department, referring
to undisclosed evidence in 1ts pOSSGSSlOH. : ‘

Facts known about a number of German camps and extracts fro; re—-
ports of the International Committee of the Red Cross, charged
with routine inspection of all camps in all belligerent courtries
show that there are obviously very many exceptlons to that gene-
ralizing assumption, at least for the time prior to the beginning

collapse of the German economy .,
e. From these observations it follows that

aa, of all the claims filed under the War Claims Act
1948 the vast majority is directed against Japan;

bb. "many of such claims, especially those charged lagainst
Germany, are filed on the basis of an assumptijon
which is questionable as to the facts,

Since 81% of all the vested assets are of German origin, and| since
only 12% are of Japanese origin, it turns out that, roughly,| Ger-
man private properties are being used to pay debts of the Japanese
Government. - In this factual discussion, no observations are
being made as to the legality or advisability of the prlnclplé
of using private property for paying governments debts.

f. This inequity of the settlement as provided by the [iar

Claims Act, 1948, has been partially acknowledged by the U.S o
Government during the recent intergovernmental talks of Febr]ary/

March 1955, The joint statement issued on March 4, 1955, says
"that proposals will .,, be submitted to the Conﬂre,o for the
settlement of war claims held by U.S., nationals against Germény
up to %10,000,~. This program would be financed by the use of
$100 Mio. from the payments to be made by the Federal Republic
on its debt to the U.5. on account of post-war economic assistance.
This represents the estimated amount of German vested assets|used

in the past for the payment of war claims not attributable tp Ger-
many.," '

Tha: means that of the 165 Mio. & so far pald to claimants under
the War Claime Act, 65 Mio. $,e.g. about 40% of the total, are
supposed to be attzzbutable to Germany. :
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No figures are available to ascertain the equity of this rat
announced by the statement of the U.3. Government.

In the light of the facts discussed above (5 b - d) and in 1
of the further fact that some of the ellglble claims are by
nature attributable only to Japan (f.1i. claims of rellglou%
ganizations on the Phllllplnes§ this sum of 100 lMio. seer
be a minimum.

g. Nothing can be said yet on the fate of the 60 Mio.
yet spent from the War Claims Fund. - The sum of 100 Mio., &

attributable to Germany" speolflcally is referred to only s
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German vested assets “used in the past" for the payment of war

claims.

It is possible that not all the remainder will be neoessary for
paying further war claims (cf. above 4 a).

It is certain that not all of that money which will be paid| will
be versed for claims attributable to Germany. If applying the
same ratio of 40%, used for the amount of 165 Mio, § "used |in the

past" and under the assumption that all the remaining 60 Mio. §

will be spent, 24 Mio. $ may have to be considered as attri
to Germany, whereas 36 Mio., $, though coming from German as
would not be attributable to Germany.

B. Factual situation of the war damage clalms.

1, 'The War Claims Act of 1948 provides for the settlement
number of war claims, mainly claims for personal 1njury and

It is estimated that practically all the personal damage cI
are being taken care of by this Act.

The time for filing further claims elapses in 1955,

butable
sets,

of a

death.

L.aims

The claims

filed will have to be ascertained until August 30, 1956. At this
date, it will be possible to say if and what money will be| left
available after paying the claims under this program.

No provisions have been made yet for settling the bulk of ghe pro-
perty damage c¢laims, »

The War Claims Commission, charged with administrating the War

Claims Fund, was directed by Congress to study the problem of pay-

ing further war claims and to evaluate the p0831ble amount| of such
claims, ‘
Questionnaires have been distributed by'various channelstto obtain
figures as reliable as possible under the circumstances. '

a, In view of the unavoidable, prellminary oharacter of such
figures, it would be premature to use them here, It can be said, -
though, that so far they are surprisingly low especlally Jf com-

-pared wzth the claims filed after World War I,
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On the other hand it was agreed that bbth'pdrt

|

YA

21

1es

may mutually determine "that it would be in their

common interest, because of adverse economic ¢
ditions or for any other reasons ... to alter
visions of this Agreement."

When formulating this safety valve, both parti
apparently had in mind the disastrous results
all too stringent debt policy persued by some
tor nations after World War I.

on-
the pro-

es -
of the

credi-

They might also have borne.in'miﬁd'the fact that

the other free nations of Europe had received
greater reduction of the debt arising from the
war economic assistance rendered to them
Pinally, the eventual burden of rearming
envigsaged for Germany at the time of the
Conference might have motivated the U.S.
some further alteration when things have

a far
post-

by the U.5.
already
Lond®n Debt
to tQ
matured

ink of

Germqny to

return the liquidation proceeds from German assets inasfar as they

have already been spent?
for the Amerlcan side?

Al

" The envisaged solution seems to he the only px

|

Which are the merits of such proposal

It is obvious by now that the pollcy of non-return
and confiscation is a dangerously irritating burden
on the otherwise cordial and close relations bﬂtween

the U.S. and one of her most vital allies.

This bur-

den tends to become constantly more irritatlné with

the beglnnlng implementation of the policy of
mament in Germany, making millions of Germans
bgsis of personal day-by-day experience milita
allies of the American Forces,

It seems to be the opinion of the overwhelming
rity of the leaders of public opinion in the U
of the leaders on the field of American foreig
cy that this source of constant, dangerous, an
necessary irritation should be removed as soon
feasible,

rear-
on a

ry

majo-
.5. and
n poli-
d un-
as

goeti-

cable way to render this service to the foreign and

military policy of the U.S.

In the Piscal Year 1955/1956, 80 Mio. $ have b
spent for "Cold War Propaganda"

kind of propaganda to stick to the principles
western civilization as opposed to those of th
war enemy denying private property.

een

A (New York Heralld Tri-
bune, June 1, 1955). It would be the most convincing

of
e cold

poigldb i A
Kew Adoooloud ETQI
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borne

out by the fact that f.i. one single group of claims amounting
to some hundred millions of Dollars was apparently not included

in the figures produced so far.

It is apparent, furthermore, that a number of claimants does not

seem to be partlcularly interested in filing claims, beca%s
payment to them would 1argely be taken from them for taxes|

3. There seems t0 be certaln,one thlng, though. even the
value of all vested assets, including those in litigation I(
above II A 2) will not be sufflcient to pay all of the war
still unsettled,

III,  The Problems in finding a simultaneous solution for

property as well as the war claims issue.

e any

total

cf,
claims

the

A, - The two principal problems'

I has become apparent from the previous discussion that absumlng

a return of the confiscated properties were envisaged, s ub
amounts of money will be 1acking for two purposes:

tantial

1. Of the liquidation prooeeds of all enemy assets, 225 Mio. $

have been transferred to the War Claims Fund to be spent
the War Claims Act program (cf. II A 4, a).

der

- 0f thls money, about 180 Mio. § may be considered as oomlng from

German properties. (The exact share of the German propertles in
relation to all vested assets excluding the Italian assets;whlch

have been mostly returned under the Lombardo Agreement of 1947,

is 84%).

It may be possible that of the sum of 60 Mio, $ not yet spe

nt out

of this transferred amount of 225 Mio. $, a certain share mby
be still available after the winding up of the program of the

War Claims Act, 1948 (cf. II,A,4,b).

have not been attributable against Germany (cf. above II,A,
It is nevertheless safe to assume that approximately 180 Mi
will be lacking out of the German properties in case of ret

- PFurthermore, an amounp of
about 36 Mio. $ of this money should, if spent, be considerie

d to
5,€)
Oo$

A1 .

2., For meetlng the as yet unsettled war damagé claims of American

clt§zens, an unknown amount of money will be required (cf.
2,a),

We shall dlscuss later possible solutions to these two doml
problems, ,

11,B,

nant

B, There are a great number of more problems, some of them|quite

intricate by nature, but none of them as difficult to meet
two previous ones.

as the

We will, therefore, not devote much space to

discussing p0851ble solutlons for this type of problems esp601ally

since there is in most cases more than one solution avallab

le, We

bt

1ieng et e
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will confine ourselves to stating briefly the overall aim a
solution should attain to be eguitable.

1. Some properties, and often the more important ones, are
ject to so-called intercustodial conflicts. Such conflict
when the same asset is also being claimed by the Enemy Prop
Custodian of another country as coming under his jurisdicti
for instance.securities of a German owner, being held for h
a Dutch bank in the United States; shares of a company in t
being owned by a Danish holding company which itself is con
by a German owner. ‘ . ‘ f
In some such cases, the U.S. have come to an agreement with
other country which of these assets are to come under U.S.
diction. -

In some cases, notably those claimed by Switzerland, no suc
ment has as yet been reached, :

In all these cases, the owner of record or legal owner is a
natural or juridical, in another country outside Germany. T
ficial owner is German.  That is, why such property comes u
the vesting program. ‘ :

Since many of the countries involved have enacted national
providing for controll; seizure, partial or total confiscat

?BQX 21
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German private properties, such property would be vested bﬁ the -

Government of that particular country if the property were |
returned by the U.S. directly to the owner of record or leg
If Congress resolves to return the German assets, it does ¢
improve the relations of the U.S. with the German people ar
with the Dutch or British or Belgian Governments which migk
these cases become the actual beneficiaries of an American
lation, ‘

]

To make sure that the German owner will be the beneficiary
provisions should be formulated to give such properties dix
to the beneficial (German) owner or to keep them in America
stody and trusteeship for the German owner, or to make suré

to be
al owner.

o 1o

1d not

t in
legis-

instead,
ectly
n cu-
that

1

the other Government will not in its turn confiscate that asset,

if returned to the record owner.

2. A number of German owners entitled for return will be
under Soviet domination in the Soviet zone of Germany, in t
Oder-Neisse territories of Germany under temporary Polish o

living

he
r

Russian administration, or somewhere else in the Soviet realm.

These people will be forced under local foreign currency co
regulations to report their properties and to '"sell" them
local Soviet authorities against payment in depreciated 1los
rency, thus loosing the benefit of the return and strengths

aga%nst their will, the economic power of the local Soviet
ment.

ntrol -

to0 their

*al cur-
ning,
govern—
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These properties, therefore, should be kept in American trustee—
ship until the owner has been able to make his home in a free

country where he can receive property returned 4o him by intent
of Congress.

3., No property should be returned to war criminals,

The problem is that quite often people arrained as war criminals

in the heated times after the war are obviously not being| con-
sidered anymore belonging to that category. It will be necessary,
therefore, to formulate a definition of a war criminal which is

in accordance with present-day opinion without requiring re-opening
cases or going into new procedures,

4. Bome properties may be considered by the US- GOVernmenr as being.
of vital interest to national securlty because of their magnitude
or the place they are holding in specific essential branches of
production or for other reasons. In such cases, a desire|may de-
velop to have such properties "americanized", so as to exclude fo-
reign control or even foreign partnership. :

Provision should be made for the sale of such properties and the
return to the owner of the price yielded in lieu of the property‘

It may be important to make clear who is going to sell the proper-
ty: the OAP or the owner, after the asset had been returned to him
with the provision to sell it within a certain period of time.

5. Patents have been given on a royalty-free basis to anyone having
applied for the use of the patent. It will be difficult to return
the patent to the owner so as to put it again at his exclusive dis-
posal and control. Provision should be made though to have the
licensee pay at least a certain license fee to him, It may be ad-
visable to apply a gradually rising scale for the license [fee in
order to enable the licensee to adapt his calculations and prices

to this new factor of cost of production.

To find an equltable solution for the owner of patents is jall the
more necessary since the actual loss suffered by the owner| from the
making his patent available to everybody cannot be undone anyhow,

Patents (and copyrights, for that matter) seem to be the most sub-
lime of all property rights developed by the legal mind 1nithe
community of the Western World. A patent very often is represent—
ing the essence of the life work of some bright brain, attained at
by years and decades of research and work, No effort should be
spared to provide at least some sort of a consideration to| the

owners of patents, since the right itself cannot be returned any-
more by the force of facts.

6. The same applies to those trademarks which have been sold.

Though, fortunately, this is the exception, these trademarks used
to belong to the most valuable ones.
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C. Objections.

fiscation of private property as a matter of principle,
who might wish to do so are reasonable mindful -of the suspi
and embarrassing vicinity into which the defense of that pri
would put them with Communism.
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a number of objections which are offering a

welcome shelter for the opponents of return and which seemiqgly

are not ill-founded.
pression at times with a number of people who as a matter of
ciple would prefer full return, :

1,
not to return any of the vested properties. This objection
rently refers to the Paris Reparation Agreement of January
Article 6, reading as follows: "Each signatory Government sh
under such procedures as it may choose, hold or dispose of
enemy assets within its jurisdiction in manners designed to

a. Apparently this article does not constitute a formal
legal obligation for the signatory government to exclude all
blllty of a returm. :

As a matter of fact, a number of member states of the Paris
paration Agreement have shown by their actions that they do
free t0 dispose of the assets as they seem fit:

These objections seem to have made some im-

prin-

Tt is said that the US are bound by international agreements

appa-

1946,

all,

rerman

pre-
ly

possi-

Rhe-

feel

Great Britain has distributed all German assets in its jurisdict-

ion to pay British pre-war creditors of German debts, Under
tish law (German Enemy Distribution Law, December 25, 1949)
creditor is not obliged to book these payments against the d
of his debtor. This is left to the creditor, The largest g
of creditors, the British banks, have unanimously decided t0
charge their debtors for the amounts paid. The result will
the German owner gets at least part of this loss paid by the
debtor, if and as far as he has been dlscharved

upon individual application, about hal
the vested propertles (as to total value) to individual owne

Belgium and Luxemburg have inofficially and against certain
ments returned a number of assets, the future economic devel
of which was dependent upon the restoration of the rights of]
German owner.,  Belgium also permitted the German owner to bi
the sale of his property.

Greece is ready to return the majority of the assets, subjec
certain conditions,

Holland has restored the claims from social insurance contrsg

and general 1nsurance contracts ontered into on a basis of e
ployment.

Bri-
the
ebts
roup
dis~
be that
German

f of
S,

pay-
opment
the
d in

P
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The Union of South Africa is returning the assets to owners who
are willing to immigrate into the country or to contribute| to
thé economic development. ‘ ,

b, Constitutionally the ParisVReparation‘Agreemenf is not| binding
upon Congress because it is but an Executive Agreement,

Secretary of State Dulles has said'(Hearihgs,before the Dirksen
Sub-Committee on July 2, 1954, p. 161): ‘

"In my opinion, the agreement, whatever its intent may have been
as an executive agreement, was without authority whatever to bind
the Congress of the United States in this matter, The property
had been vested by action of Congress. I believe Congress| has the
right to decide what to do about the matter. I do not believe
that the freedom of Congress in this matter has been curtailed in
any way by this executive agreement, I am not a believer in the
power of the President through executive agreements to cut|across
the normal legislative powers of Congress.

I may say that, as a matter of interpretation of that agreement,

it can be argued that it was not intended to operate in perpetuity
but was designed as a temporary measure perhaps to assure against

a revival of German militarism and the use of German important come
mercial assets possibly as an instrument of German militarism.

. I think that that danger has passed and that if the agreement be
given that interpretation - which I think is a reasonable one -
then the action which you contemplate is not only compatible with
the powers of Congress but also is compatible with the executive
agreement itself.™ :

This statement of the leading authority for the interpretagion of
the international obligations of the U.S. should suffice to do
away with that objection.

2. It is also said that Germany’s reparation burden was light
after World War II as compared with the admittedly unbearable and
disastrous burden put on her after World War I, The conclusion

is that there is little reason to make the reparation creditors
return that little value which they might after all have been able
to obtain for the heavy losses suffered by the war.

This comparison is without foundation on the facts,

a. After World War I, Germany was in possession of her agra-
rian provinces of East Prussia, Silesia, and East Pomerania, in-
cluding the industrial district of Upper-Silesia., These térrito-
ries are now under "Polish administration", resp, "Soviet admini-

stration" (Region of Koenigsberg) and wholly separated from the
rest of Germany. .

b. After World War I, Germany was, with the‘exceptio; of a
few counties (Kreise) ecast of Koenigsberg, completely untouched
by any military action or war destruction.
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c., After World War I, Germany had to absorb about 150,000
expellees from the provinces ceded to Poland and France. hfter
World War II, the Federal Republic, comprising only one third

of the Germany of 1920, had to absorb 11 millions expellees.,

. d. Reparations, as agreed upon at the Potsdam Conferenee
(August 2, 1945) were levied against Germany on the assumption
that she would be an economic entity (III, B, 14).

This assumption failed to come true,

e, The reparations levied against Germany at Potsdam were
calculated on the basis of a totally disarmed Germany. Germany
is now expected to rearm substantially.

The value of the assets in the U.S. is equal to the costs jof about
one division of which Germany is scheduled to put up twelve,

f. The burden of rearmament, not considered at Potsdam, has
virtually been shouldered by Germany already since several| years;
Germany has been paying to the allies heavy occupation cosits on
an average of 10 billions DM a year (2,5 billion $). Since|l a num-
ber of years, these payments virtually were German contributions
to the common defense burden of the West. To occupy and tp police
the totally disarmed and politically allied Western Germaﬂy, a

much smaller occupation force would have been sufficient., | The

famous Kaiserslautern military establishment f.i, has been paid .
solely out of occupation costs provided from Germany.
g+ The return of the liquidation proceeds of the assgets will

be far from returning all economic advantages which the UfS. have

attained from the reparation program. A number of such advantages
are unreturnable:

aa. It is technically impossible to return the patents
vested by the OAP (ef. III,B,5). By making the vested
patents available on a royaltv free basis to| any
applicant, American economy gained full gratuitous
advantage of the money invested by the pateﬂm hol-
der in developing his patents. It also gaineld full
gratuitous advantage of the time factor involved
by saving months, years, and even decades of) develop-
ment. The competitive favourable situation l[pf the
patent holder has been permanently destroyed to the
advantage of his competitors. '

bb. The same applies to the immense quantity of ftechni-
cal knowledge of all description (patents, know-how,
- blue-prints) which the Allles, including the| U.S.,
“have assembled within Germany under the reparation
program. These assets, too, cannot be "returned".The
gain to the Allies is as permanent as the loss to
the German owner.
The value of this knowledge cannot be assessied by the
nature of it, American estimates as to the value of
the advantages embodied in this varticular kjind of
reparation run very high indeed (many billions of &).
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Trademarks, as far as they are sold, are in th
position as patents: they, too, cannot be retu
by the Government, -~ If they are returned" by
new owner, the former owner will have to pay £

Trademarks constitute a permanent competitive
provement for the holder, He is in the positi
to close the national market to the former own
even may -compete with him on foreign markets.

After World II, reparations were, to the Weste
Allies, a by-product of the over-all policy of
arming Germany militarily and economically, 1
leads to two conclusions:

1l. Having learned the lesson of the reparatlor
licy of the Versailles settlement, the Alli
realized that it is well-nigh 1mp0831b1e 1

tract really substantial reparations from g

important partner of World trade without u;
the international structure of commerce and
dangering the economy of even the receplenf
tries. From this lesson, the endeavour to
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substantial reparations has been far less ?oute
with the Western Allies who were ready to cub-

ordinate reparations to long-term policy consi-

derations,

This is true above all for the U.S., which
vious reasons were less eager than many of

for ob-
the

minor allies to profit economically from re¢parat-

ions.
move one step further on this general line

It should not be too hard to the U.S.

to
of

caring little for reparations by renouncing to one
more portion of reparation obtained "incidéntical-
ly" by persuing not a rigid policy of reparations

but a rigid policy of economic disarmament

now

reversed to the contrary: a policy of rearmament.

The policy of demilitarizing Germany econor
rather than obtaining valuable reparations
afflicted exceedingly consequential losses
German economy. To many branches of indust)
the real destructions came only after the

war was over (steel, shipyards, machine to
synthetic gasoline, rolling balls etc.) For
and even up to now, various restrictions aj
on German industry (atom-reactors), The d
ing of factories has been done much more f
elimination and destruction of key places

duction and research rather than the taking
means of production to be used by the rece

nically
has
to the

Yy

shooting

bls,
years,
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one more decisive difference to the si

Here is :
ion after World War I, which makes it indisputs

call the reparation burden lighter this time., A
World War I, no such economic demilitarization
place. A German government was in charge to pzx
the reparations in kind and in money so as to 4
least damage to the economy as a whole, ~ The E
attempt of procuring reparations directly by oc
the Ruhr has been a short and for that matter f
less interlude.

3, Some owners are said to earn an unjustified "windfall" |in case

of return. The most famous of these cases is Schering COrH
The shares were sold by the OAP for 29 Mio., § whereas the ¢
of the firm, according to the balance at the time it was ve
amounted to only 1,3 Mio. § and, at the time of the selling
only 11,5 Mio. §.

oration.
apital
sted,
to -

’

This comparison is unfair. The real value of a firm is nev
dicated by its capital as shown in the balance sheet, but b
earning power., Besides, the purchasing power of the Dollar
1952, the time of the sale, is roughly about half of the ti
fore the war. '

In the case of Schering A.G., Berlin, the spectacular devel

er in-
y its
of

me be-

opment

- of the American subsidiary, Schering Corporation, is largely due
to the fact that Schering Corporation was in the position to use

gratuitously the know-how and the patents of Schering, Berl

Furthermore, the "windfalls",that is the increase in nomina

11,

. Dollar

value in some cases, are accompanied by a great number of cases

of "windlosses", where a decrease in value took place. Thi
especially true for all assets consisting in money accounts

accounts, trusts, royalties) which, because of the devaluati
They constitute almos

the Dollar, have decreased in value.
of the total value of the vested assets,

44

solving the problem. —-- This is far from being true., --

Only 10% to 15% of the total value of the assets will thus b
It is impossible to call it a "virtual" solution of
problem when for the vast majority of the total value involv
Such solution rather constitutes a virtual

turned,

nothing changes.
vation of the problem since it is applying a discrimination
larger assets., Such discrimination a
foreign to the American mind.

It is incompatible with reality to overlook the fact that a
porat}on is owned by its shareholders., Most companies
sets in the U.S. are owned by a vast number of shareholders

Schering A.G., Berlin, f.i. has approximately 14,000 shareho

The envisaged return of $10,000.- to each individual owr
said to give full return to 90% of all cases, thereby virtue

gainst "kigness" used t

owni
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{(bank
on of
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11y
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There is not one "Mr. Schering" or one "Mr. Zeiss" yearning
his lost wealth but a great number of little investors who
sociological basis for a functioning democratic sitructure.

Under modern industrial conditions, the workers and employe
may be considered partners of the firm. - This changed posit
the workers is borne out by the fact that under the new soc
legislation in Germany the governing boards of all sizeable
porations are obliged to compromise a certain number of mem
elected from the workers and employees (principle of co-man
The assets lost in the U.S. are not anymore considered by t
kers as losses of the "capitalists", but of "their" factory

5. It is said that Bonn "recognized" the taking of the pri
property of its citizens in the Paris Agreements of 1955. A

3 of Chapter VI of the Convention on the Settlement of Matt

Arising out of the War and the Occupation reads as follows:

"The Federal Republic shall in the future raise no. objectio
against the measures which have been.....carried out....."

This wording clearly indicates that no waiver of rights was
tended nor executed. ‘ _

This provision of the Paris Agreements is, by the way, the
one which was accompanied with a formal protestation and re
ion from the part of the Bundestag when the Paris Agreement
ratified. _

Much emphasis is also being laid on the difference between
forced acceptance of the Versailles Treaty of 1919 and the

tgry acceptance of the Paris Agreements, including the abov
vision, A
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Mr. Debevoise of New York, who served as a special legal ad:

7isor

to the US-High Commissioner of Germany when the Paris Agreeﬁents
were negotiated, said at the Philadelphia meeting of the Amirican

Bar Association 1955 that the persons who oppose return bect
Germeny’s "treaty obligations" are making a weak argument,
is no "treaty". When they were negotiating on the section
parations, they merely added certain language the purpose o

transfers. The Paris Agreement merely ratified what was by
existing law." '

ause of
'There
>N re-—
© which

' was to prevent the Germans from thoughtlessly setting particular

then

Even the Paris Agreement gives the Federal Republic the right to
"negotiate with any country agreements on...questions,..concerning

German external assets unless the Three Powers specifically
thereto", (Chapter VI, Article % (4)). It would make little

object
sense

if by the same convention Bonn "recognized" the taking of the pro-
perties and was granted the right to negotiate over the return of

these properties. :

Astp A2
ud syl
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The meaning of the obligation of Bonn to "raise no objectio
that Bonn will have no actual claim for the return but has
the chance to ask for the return on the basis of negotlatlc

6. It is said that return is unnecessary since the Bonn Go
ment is under the obligation to compensate the. exproprlated
This objection refers to the Paris Agreement, Chapter VI, A
-5: "The Federal Republic shall ensure that the former owner
property ... shall be compensated".

vern-—
owners.
rticle

s of

Again, NMr., Debevoise has described the money value of this
sation at the Philadelphia meeting of the American Bar Association
with candid words: "As to Germany's promise to compensate, you

know what that means.... The people whose property you are\taking
here would be lucky to get back 5 or 10 cents to the dollar| That
is what Germans are getting back under the Lastenausgleich Program
(Equalization of Burden Law) for other types of war losses.| They
have inserted very careful language in their constitution Whlch re-
quires them to treat all equally. To try to shift the burden to
compensate to the Germans would, in fact, constitute a very| real
taking on our part."

compen-

Relating to the respective provision of the Versailles Treaty
(Article 297 (i)), Professor Dr. Edwin Borchard, Professor of Law
at the Yale Law School said at the 1933 annual meetlng of the Ame-
rican Society of International Law:

",..0f course, substitution of a bad debtor for a good debtor,
.under Article 297 (i) is a mere subterfuge, doing no credit|to the
integrity of modern times., It is the tribute vice pays to virtue.
It was a subterfuge to avoid the inevitable charge of configcation."

7. In discussions where all these objections have failed, usually
the last, most sweeping one is resorted to: "It is 1mp0381b]e to
unscramble an egg."

This is doubtlessly true. It is not true, though, that the |pro-
perty issue is comparable to a dish of scrambled eggs. Thexe are
ways to unscramble the results of the confiscation policy at least
to a very large extent. These ways will be discussed now,

IV. Suggested Solution.

A. TFinancing the return of confiscated property.

It has been explained previously (II, A, 3 and 4) that about half

of all "enemy" assets obtained in the U.S. have been 11quidated
~and that of the liquidation proceeds 165 million dollars havle been
spent. Any whatever ardent desire to return the confiscated| assets

is bound to hit the quite serious obstacle, therefore, that

portion of .the assets is not any more available, That much
to be gone forever.

this
geems
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This amount will increase since the present program of using the
liquidation proceeds for paying American war damage claims %cf

II, B) will require some more tens of million dollars before it is
to be winded up on August 30, 1956 (cf. II, A,4) -

1. For the purpose of our further discussion it is safe to|start
from the assumption, therefore, that approximately 200 million dol-
lars of the liquidation proceeds of the German confiscated assets
will be spent at the tlme a program of return might eventually be -
organized.

2, The enigmatic source from which this money of an estimated
amount of 200 million. dollars could be made to flow are the re-
payments and, if necessary, prepayments of Western Germany on the
Post-War Economic Assistance Debt,

a., The United States have furnished economic assistance to
Western Germany since the termination of hostilities untll{July 1,
1951, amounting to about 3 bllllon dollars. On February 27, 1955,
the London Conference on Germany’s External Debt was closed with a
number of international and bilateral agreements,.

In persuance of "the pollcy of the U.S. to adgust such clajims so
that the obligations of the Federal Republic ,.. may be reduoed and
placed on a basis generally similar to that established for the
other free nations of Europe", this amount had been reduced to

one billion dollars, ("Agreement between the U.S., and the Federal
Republic of Germany regardlng the settlement of the claim Pf the
U.S5, for post-war economic assistance to Germany" of February 27,
1953, in: Message from the President of the U.S. of April {10, 1953,
to the Senate, Gvt. Printing Office No. 26115, p. 135-138;| Art.I).

On this debt, an interest rate of 2 1/2% is due beginning January
1953, The flrst interest payment of 12,5 million dollars jwas due
on July 1, 1953, and semi-annually thereafter.

Beginning July 1, 1958, and semi-annually thereafter, 59 1nsta11-
ments of 23%,790. OOO $ and one final installment of the unpald ba~-
lance shall be paid for interest and capital (Article I, 2).

As of July 1955, a total of 62,5 million dollars on interésts has
been paid according to that agreement.

b. It is significant that the agreement has provided from
the outset for the possibility of later alterations, :

aa, Germany is entitled to make prepayments as jshe may

' choose. 1In such cases she is obliged, though, to
make the same proportionate prepayment to Great
Britain and France with which countries similar
agreements on post-war economic assistance |rendered

by these two governments were concluded at [London
(Article I, % ‘
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The continuation of. the policy of confiscation| and
non-return against the vast majority of the Gepman

properties is all the more irritating and discr
nating because it is the only exception to the
of a policy of returning vested assets, as appil
in the case of the German assets after World Wa
and of the Italian assets after World War II,

By extending this policy of return to the Germa
sets still confiscated, the principle of non-co
cation will be restored to its full vigour, IF
generally accepted and emphasized on many occas
that the international recognition and force of
principle of non-confiscation is of vital impor
to millions of American investors, defending bi
of dollars of investments in practically all co
of the world on this side of the Iron Curtain.

It is a dangerous disservice to the interests o
American investors to put foreign countries in
position to point to the U.S, as a precedent wh
confiscating, "nationalizing" or otherwise taki
the investments and properties of these America

The policy of non-confiscation has~ been appliec
cently even to private properties belonging to
zens of Soviet Satellites, formerly German Allj
A Public Law signed by the President on August
1955, provides for the divesting "subject to re
of property owned by a natural person, citizen
Bulgaria, Hungary or Rumania (Sec., 202 b). Prox
belonging to corporations are not divested simp
cause all corporations in those countries have
come "nationalized", that is taken over by the
ment. These assets, now governmental, are for

reason going to be used for the paying of war d

imi-
rule
ied
r I

n as-
nfig-
is
ions
the
tance
llions
untries

f these
the
en
ng
ns.

res-
citi-
es.

9,
lease"
of
erties
ly be-
be-
govern-
that
amage

claims of American citizens against those governments

(Congressional Record of June 23, 1955, p. 7777

The reason for not confiscating the properties
vate individuals was given convincingly by the
ant and the Deputy Assistant Secretaries of Sta
Mr. Morton and Mr. Barbour, by identical statem

).

of pri-
Assist-
te,
ents

before the House Foreign Affairs Cormittee (Mar
29, viz. July 8, 1955):

"The Department of State is of the opinion that
property of natural persons should be excluded
the vesting program.
right to seize such property, it is considered
girable to take this action; the assets of natu

ch

the

from
While the United States has the

{
unde-

ral

persons are relatively small in amount and WE DO NOT
WISH TO ALIENATE THE SUPPORT OF FRIENDLY NATIONALS
OF BULGARIA, HUNGARY AND RUMANIA OR IMPAIR THEIR FAITH

IN THE UNITED STATES.

Thus the legislation provides

for keeping the assets of natural persons in a blocked
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If it is important to avoid alienation‘of friendly
nationals, now subject to unfriendly governments, it
makes no sense not to care for the alienation of
friendly nationals, citizens of an allied government.

No additional approprlatlon from tax payers money will

be needed for filling the gap in the llquidatlon pro-
ceeds, It would be utterly futile and a symgtom of
unrealistic approach to harbour any hope that it might
be possible to obtain appropriations in the sense
proper of the word from Congress for this pur ose.

It is true, of course, that this money comlng back
from Germany under the Post-War Economic Assilstance

Debt Agreement originally also was American t
ers money. There should be no fooling about
hard fact,. :

But there are a number of essential differenc

plicitly for the specific purpose of filling
of the liquidation proceeds and that money to

ax pay-
this

es bet-
and exe
the funds
flow

back from Germany in these years and the yeaﬂ

la. This money has been approprlated and
the U.S, already once. It was given w

the slightest reasonable hope to see}

single dollar of it again in the fore
future, To accept this statement, on
needs to recdll the economic, 3001a1§
cal and organizational situation of G
during the years she was given that m

destitute and hopeless.

It is an unexpected "windfall" that t
evolved a German Government being at

the position to incur the obllgatlon

at least 1 billion $ of that money, -
keep that obligation.

1b. Similar post-war economic assistance
rnndered to a number of other free co
in ®urope. Their obligations to repay
money have been either cancelled alto
or reduced to a far greater degree th
of Germany.

lc, Further "alterations", that is outrig

ductions of that debt had been envisa)

the beginning already at the time of
ing of the agreement of February 27,
(cf. III,A,2,b). The chief reason for
visaged future reductlon, i.e, German
ment, has materialized in the meantim
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1ld, No outright “reduction" is being asked from

: the U.S. The money will have to be paid from-
the German economy, as agreed upon in |London.
The idea is to use a certain portion of this
money in such way as to give it to certaln mem-~
bers of that same German economy whose proper-
ties were confiscated. This would amodnt to
some sort of indirect or intermediate |"reduct-
ion",

Such "reduction" would have the 1mmense bene~
ficial result of removing an adamant obstacle
from the road of American. foreign pollpy. The

* - U.S., has been ready to spend 3 bllllons of
dollars to keep her mortal enemies from starv-
ing and to help them recovering from al war they
fought to the bitter end.

It does not seem to make sense if the U.S.
should shrink from a proposal to use sjpme of

- this money which she thought gone for lever but
which by a most unexpected development| has be-
come available once more for removing the‘sole_
sore spot left after her policy to make allies
out of these former enemies has borne  such
spectacular success.,

le., To keep things straight in the proper proport-
ions of financial magnitude, it will be helpful
to remember the fact that the money value of
all assets confiscated from German ownérs in
the U.S. is equivalent to the costs of|one
modern division of which Germany is expected
to organize twelve.

"More than 500 Mio, $ in German occupation
ost funds have been spent in four years to
construct the Kaiserslautern complex", |center
of the US Western Arca Command (US News World
Report, February 25, 1955).

Does it make sense to keep the cquivalent wvalue
of private assets of those supposed to |defend
‘Kaiserslautern together with American troops?

ee. It may be that the payments of Germany on interests
and capital according to the London Debt Agréement
may not suffice to provide all the money necéssary
for filling the gap at the time a return of the pro-

perties can be effectuated., 1L

In such case, prepayments from the part of the German
Government should take place, It cannot be do@bted
that the German Government would be ready to kons1der
- such prepayments if by doing so it can contripute its
share to a solution of the property issue,
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permanent one,

This will be all the more true since the pos
ty of prepayments was envisaged explicitly w
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framing the Debt Agreement (cf. above III A,2,b,aa).

"It is obvious that the Post-War Economic Ass

istance

Debt can hardly be considered to be an invegtment

from the part of the U.S, in tcrms of earning

.~ terests on it. It can be assumed, therefore
/ the U.,S. will be quite ready to accept prepa
e if offered. The interest rate of 2 1/2% is |
o high enough to make the U.S. eager to enjoy
interest as long as possible., :

7

/ It is also true thaf Germaﬁ& happens to be s

~ traditionally troubleéd areas. It may be cons
i, o be no bad policy to,get debts paid from ¢
w}fﬁ areas in not too many installments,
<\§' o )

"f} [ ‘

f*‘%%y
d;}‘\$ i& ed in a section of the,wWorld which belongs o the
ﬁ( A

in-
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yments,
ardly
that
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uch
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A EF .
3., Not éll the money spent from the liquidation proceeds w

have to be procured from this source of the Post-War ECOnoﬁic
Assistance Debt. The German owners will be ready to contribute

[

their share to the solution of the assets issue by making % sacri-
fice, They will be ready to waive a certain portion of their ‘

claims.

a. This idea is not new. After World War I, 20% of t
sets had to be sacrificed by the owners (cf. above I, B, 4)
was meant to be but a temporary sacrifice, it is true, but
repaid only after a considerable length of time (cf. above
reasons discussed previously, this sacrifice turned out to

b. The same idea has been discussed afier World War I

he as=-
. This

|to be

+ PFor
be a

I when

people began to look for a solution. To cite but one example, the

bill introduced by Senator Chavez 1953 (S.J.Res. 92) provid
the return of the assets, subject to a deduction of 20%.

c., Assuming a sacrifice of 20% from the part of the o
of the assets, valued at about 450 Mio. ¢ (cf. above II, A,

amount of about 90 Mio. $ could be deducted from the total
of the German owners. ,

These figures are including, of course, those properties cl
by their owners to be non-German. It is impossible to ascé
beforehand how many of these owners, if any, will be ready
accept the burden of the sacrifice - and the "taint", by in
ion, to be German. If faced with the alternative either to
back 80% of the property immediately or to fight for the 1
by continuing litigation with all risks, costs and quarreld
is safe to assume that at least a considerable number of th
proximately 2% cases now under litigation will be very glad
choose the 80% return. A ‘

ed for
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d. The application of the same sacrifice to all owners
tend to be unfair to the smaller ones. It might be preferra
therefore, to accept a gliding scale for levying the deducty
according to the size of the asset, asking more from the lar
and less from the smaller properties.

B, Pinancing the payment of war claims.

For financing the payment of war‘olaims, the same source sho
be made available: repayments and, if necessary, prepayments
the Post-War Economic Assistance Debt.

"1, It is of high significance that this idea has already bﬁ
adopted in principle up to an amount of 100 Mio. % by the so
called "Tentative Plan" of the U.S. Government, as discussed
the intergovernmental talks at Washington ending March 4, 19
The U.S. Government intends to propose to Congress to use 10
$ of the payments of the German Government on the Post-War E
mic Assistance Debt for paying up to #10,000,- to American w
damage claimants., The introduction of a bill providing for
gsettlement is expected any time. (Introduced on June 8, 19°%
H.R., 6730, Sec. 202). '

"2+ The merits of enlarging this limited application of the
to all American war damage claims are numerous,

may
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ger ones
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>,

idea

a. The total value of the German assets is not suffici
t6 meet all war damage claims (cf. above II,B,2,b). A Congr
and a Government conscious of their obligation towards the %
can war damage claimants will, therefore, have to look for o
additional sources anyhow,

b, It is not possible to look to the German Governmeny
source for such payments. This road is blocked by Article 5
of the London Debt Agrecment saying that "claims arising out
second World War by ... nationals or countries ... which wef
war with ... Germany ... against the Reich shall be deferred
the final settlement of the problem of reparation." No such
settlement has taken place nor is it being contemplated now
reasons for this clause actually protecting Germany against
damage claims are numerous and intricate. One chief reason h
been to reserve "Germany's ability to pay" to her foreign pa
cieditors,.amongst which American creditors are occupying t!
place.

"

1)

¢c. No further appropriations from new money raised by
tax payer will be necessary for Congress if it chooses to u
money flowing back from Germany under the Post~War Economic
ance Debt for settling the debt of the nation towards those
zens who carried more than the average war burden,

“

d. This method will also provide for a quick payment.
not be forgotten that the as yet not liquidated portion of %

man assets (estimated value 165 Mio. $) cannot be sold and m
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available for payments to the war damage clalmants until and

the law suits now pending regarding these assets will be decti
Some of these suits are pending for years. Since cveryone of
cases involves intricate issues of international as well as d
stic law, it is safe to assume that it will take many more ye
to get a court decision.

As long as these assets are under 11t1gat10n, they cannot be
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unless
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sold.,.

There have been attempts, it is true, by introducing appropri

bills to make a sale possible inspite of litigation, These at

have been -unsuccessful so far, because it is widely doubted i
would be in accordance with constitutional law,

But even the liquidation proceeds will be blocked from being
for the purpose of paying war claimants until and unless the
will be decided upon by the court.

ilate

tempts
f sale

usged
suit

At least some of these assets will never become available foxr pay-

ing the war damage claimants, because it can be assumed that
the 23 assets under litigation certainly a certain number wil
said by the courts to be non-German.

e, The use of the repayments under the Post-War Economi

of
1 be

. C

Assistance Debt for the paying of the American war damage clélmants
should be executed as a temporary measure of the US-GOVernment
-not constituting any waiver of an eventual reparation claim of the
U.S. agdinst Germany. It may be that at the time of a four power

peace treaty with Germany, the Soviets may be pressing for m
reparations. It would be unwise for the U.S. and not in the

vIre

in-

terest of Germany either if the U.S. would not be in the pos
" to 8it in on the reparation issue, leaving the field to the

f. Being an unilateral decision of Congress and the Go
ment of the U.S. how to use money due to her from the Govern
of Germany, it would be in full compliance with Article 5 of
"London Debt Agrecement (cf. above 2, b).

3, Last not least, the method suggested seems to be the mos
feasible way to save private property of friendly foreigners
decd of allies, from being uscd for payment of debts of a fo
Government.

It is not difficult to foresee situations in which a forelgn
ment might state to have claims, real or fictitious, agalnst
American Government, It will be a welcome precedent to such
ment to point to the U.S. Government when taking American pr
properties under its jurisdiction to settle that claim,

In this wicked world, it may even happen that a claim agalnc
U.S. Government will be put up in order to have an excuse fo
ing the private properties of Americans, be they oil dwells,
plantations, offlce buildings or bungalows.
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V. The interest of the American investor is asking for a
return of the German assets,

The interest of the American investor has been defeﬁded by the
State Decpartment in its note of August 28, 1953, addressed| to
the Government of Guatemala with the follow1ng words:

",..The obllgatlon of a state imposed by international law to
- pay just or fair compensation at the time of taking of property
of foreigners cannot be abrogated from the international sgtand-
point by local legislation.  If the contrary were true, states
seeking to avoid the necessity of making payment for pr0perty
expropriated from foreign nationals could avoid all pecuniary res-
ponsibility simply by changing their local law, Every inter-
national obligation could thus be wiped off the books. Buf in-
ternational law cannot thus be flouted. Membership in the| family
of nations imposes intcrnational obligations.

"...The United States seeks only that which is just -- that which

is reasonable -- that which is fair -- for Amerlcan investors in
Guatemala',

Bremen, March 1956 Dr. E. Schiitte
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