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This will be all the more true since the pqssibili 
ty of prepayments was envisaged explici tlYjiNhen
framing the Debt Agreement (cf. above III 1,2, b,aa). 

It is obvious that the Post~War Economic AJSistance 
Debt can hardly be considered to be an invdstment 
from the part of the U.S. in tenns of ~arn~~g in
terests on it. It can be assumed, therefo~e, that 
t~e U.S. will be quite ready to accept pr8~ayments, 
if offered. The interest rate of 2 1/2% i~ hardly 
high enough to make the U.S. eagar to enjo~ that 
interest as long as possible. 

3. Not all the money spent from the liquidation proceeds will 
have to be procured from this source of the Post--War:Economic 
Assistance Debt. The German owners will be ready to contribute 
thdir share to the solution of the assets issue by m Iking a sacri 
fice. They wi be ready to waiYe a certain po~tion of their 
claims. 

a. This idea is not new. After World War I, 20% of the as
sets had to be sacrificed by the owners -(cf. ,,~_bove 1,1 B, 4). This 
was meant to be but-a temporary sacrifice, it is true, but to be 
repaid only after a considerable length of time (cf. ~bove). For 
reasons discussed previously, this sacrifice turned out to be a 
perman~nt one.' ! 

b. The same idea has been discussedaft(3r \-!orld War II when 
people began to look for a solution. To cite but on~ example, the 
bill introduced by Senator Chavez 1953 (S.J.Ues. 92) Iprovided for 
the return of the assets~ subject to a deductipn of 10%. 

c. Assuming a sacrifice of 20% from the part 0 ,the owners 
of the assets, valued at about 450 IUo. ;;;~ -( cf. clbove II, A, 2), an 
amount of aboul 90 Mio. $ could be deducted from the total claims 
of the German·~wners. 

'" 
These figures are includine, of course, those properies claimed' 
by their owners to be, non ....German. It is impossible ~o ascertain 
beIor'ehand how many of -these owners, if any, will be IrreadY to , 

'accept the bur'den of the sacrifice - and the i1taint", by implicat
ion, to be German. If faced with the alternative ei-her to have 
back 80% of the property immediately or to fight for lithe 100% 
by continuing litigation with all risks, costs and qqarrels, it 
is safe to assume that at least a considerabl(;numbe~ of the ap.;., 
proximL1tely 23 cases now under Ii tigation will be V8tJ,y glad to 
choose tho 80% ,return. 
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for returning private "enemy" property 
I 

The case 
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The case for returning private "enemy" property 
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I. Background 

A. Treatment of private properti~-E~£~E~ a war 

1. It is common, rightful practice among modern natioqs to block 
or seize during a war private properties owned by peop]e who are,.-" 
unq,er the control of the enemy. The purpose is II 

a. to prevent these properties being used by the enemy 
government for its war effort'; , J! 

b. to protect the lawful interests of owners who light
II

be forced by the enemy government to put the p~loper-
ties at its disposal 'against their will. This ! applies
mainly to inhabitants of friendly countries, occupied 
by the enemy. That is the reason why during WQrld 
War II the properties of the French, Dutch etc~ in the 
USA were also seized by the US-Government together 
wi th the German properties. II ' 

The seizure of such properties is but a measure ofeco~omic war
fare., It is effectuated by appropriate laws, often en~cted al
ready in peacetime as a routine matter of a general defense policy 
corroborating respective military and other economic d~fense mea
sures (cf. Italien Royal Decree of July 8, 1938, Gazzetta TJffizia
Ie Nr. 1415). Other countries are keeping such laws o*, the statute 
books from the time of former wars, having them ready for immediate 
use in case of emergency (cf. USA, Trading with the En~my Act, 
~ctober 6, 1917; 40 Stat, 411). I 
The character of such seizure is that of trusteeship, not of con
fiscation. Suffice it to quote three pronouncements wfuich make 
it clear that this has also been th~ original intentioi persu~d by 
the Trading with the Enemy Act of the USA. 1. 

Said Congressman Dewalt, one of the sponsors of the bi:, 1 in 1917, 
when asked during the debate in Congress: "If the gentfeman has 
studied the bill -- he will see clearly that instead of being 
confiscatory in its nature, it is in the nature of a rLquisition 
of property and a conservation of the property in the hands of 
~he trustee (!), who is.to hold it ~n escrow until therterminat
J.on of the war, when thJ.s property J.S to be returned tb the legal 
owner thereof •••• " (55 C.R. p. 4846). ,II 
Said the Alien Property Custodian after the bill was eracted into 
law in a statement issued to the press: 

" ••• There is no thought of ccnfiscation or dissipation of proper
ty thus held in trust." (28 Yale Law Journal, p. 481 (iJl918719),
Article by Borchard). 

'j 

1 
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.II. 	 The Facts 

A. 	 Factual situation of the assets 

1. 	 Total value of all vested assets 
2. Total value of German vested assets 
~. Liquidated and non-liquidated assets 
4~ Proceeds from· liquidated assets 

i 

a. 	 225 Mio. $ disposed of by transfer to the War 
Claims Fund 1

b. ~o Mi~, $ not yet disposed of 

Discussion of the use made of the assets t: ansferr'ed 
to the War Claims Fund 	 I 

B. Factual situation of war damage cla~~ I . 

l. 	 Personal damage claims settled by War Clai s Act 1948 
2.. Property damage claims unsettled Ii 

a. 	 Estimated amount 
b. 	 Total value of vested assets, not suff~cient 

to· meet claims· I 
III., 	 Problems in finding a simultaneous solution for the property 

as well as the war claims issue I 
A. 	 The two principal problems: 

Lack of money for: 

1. 	 Returning about 180 Mio. ~ worth of Germ I proper
ties I

2. Meeting the as yet unsettled American war idamage 
claims,. 

B. 	 Other problems 

1. 	 Intercustodial conflicts I 
2. 	 Return to owners living under Soviet dominatiQn
3. War criminals 

·,r:- National interest clause 

5 . Patents , 

6, Trademarks 


C. 	 Objections against return 

1. 	 US is bound by international agreements I 
2. 	 Germany's reparations burden w~s light af er WO~:J 

War II 
3. "Windfall" .. . .. I ' 

4·. Small ret1,lrn ($10,000) solves'gO% of all lases 
5. 	 Bonn "recognized" confiscation in Bonn-Tr'aties 
6. 	 Bonn obliged to compensate owners 
7. 	 "Unscramble the egg is impossible" 
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IV. 	 Suggested Solution 

A. 	 Financing the return of pro2ertl 

1. 	 How much will be needed? 
2. 	 Source of money: repayments and, if necessary, 

prepayments of Western Germany on the. Postlil'.war 
Economic Assistance 

a. 	 Settlement of that debt by the London lebt 
Agreement , ~ 

b. 	 Alterations of the settlement envisaged 

aa. Prepayments envisaged I 
'bb. Further reduction envisaged • 

c. 	 Merits of this solution to the 'Americ'a I, side 

aa. Service to foreign and military policy 

of the US II 


bb. Principle of non-confiscation restored 

cc. 	 Policy of non-confiscation relati~le to 

properties of Soviet satellites I 

dd. 'No appropriation from tax-payers !honey 
necessary I 

lao Money appropriated and spent \already 
once 

lb. Other free countries obtained greater 
reduction ~ 

lc~ FUII'ther reduction to the benefit of 
Germany envisaged from the oJtset 

Id. No outright "reduction" asked for, 
Ie. Moriey value of all confiscat~d German 

assets equivalent to one div~sion 

ee. Prepayments have time value to th~ US. 

3. 	 Sacrifice of the owner 

a~ 	 Idea applied after World War I 
b. 	 Idea discussed after World War II 
c. Amount of sacrifice 

d~ Gliding scale for sacrifice 


B. 	 Financing the payment of war claims 

1. 	 Principle already adopted up to an amount Of: 100 Mio ,:11;
2. 	 Merits of this solution I 

a. Additional sources neces.a~ anyh~ I 
b. German Government blocked by Article 5 0f the 

London Debt Agreement I 

I 
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c. 	 Payment without further appropriation Polsible 
d. 	 Quick payment possible II 
e. 	 US keeps bargaining position for final settlement 

of reparations issue t 
f. 	 Unilateral US action complies with Londo, Debt 

Agreement (Article 5) I 

3. 	Saving private property of friendly foreigneFs from 
being used for payment of debts of a foreign Govern
ment 	 

v. 	 The interest of the American investor is asking for a return 
.of the German assets II 

i'. 
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seized was left open and restitution to the owners wa' one possible 
way, even the mind of the Alien Property Custodian: I 
"It is perhaps necessary to add at this point that th program 
of converting vested property into cash does in no way prejudice 
the character of any ultimate settlement which will appear appro
priate ••••• Hence our program ••• is not incompatible~ith a pos
sible decision to provide compensation of the former bwner." (Annu
al Report 1942/43, p. 70). , i. 
The same is true to the vast majority of the other corntries having 
been at war on both sides in 1914-1918 and 1939-1945.1 In the 
Western World, there are only one or two countries wh, ch, as except
ions to the rule, meant to confiscate the assets when' seizing them 
(cf. Netherlands, Decree E 133, October 20, 1944). 

2. In the United States, confiscation of private ene~ assets 
seized in time of war was requiring a second,additio~al decision 
of Congress. . , ' I 

a. After World War I, Congress choose not to confiscate but· 
to return the assets. . II 

When Congress had refused to ratify the Versailles Treaty, the 
Knox-Porter Resolution signed by the President on Jult 2, 1921, 
proclaimed the end of the state of war. Section 5 ofilthat Joint 
Resolution provided that the vested assets were to bel retained by 
the United States until Germany should have made "suitable provi
sions" for the satisfaction of all claims of US-natiortals against 
Germany. After difficult and protracted negotiations:1 between the 
two governments, includjng representatives of the owners, this 
satisfaction was finally provided for in the Settlemertt of War 
Claims Act, 1928 (Congressional Record, 70th Congress~ 1st Session, 
p. 5185). I . 
The main idea of that settlement was to pay the Ameri~an wardaim
ants out of the payments made by the German Government on the 
Dawes-Reparation-Loan, out of certain other smaller fUnds, out of 
20% of the liquidation proceeds of the German privateJ'property , 
and out of the 50% of the sum destined by the US-Gove~nment to in
demnify'German shipping companies, radio-stations, an9 patent own
ers. This sacrifice of the German owners of 20%, resj:' 50%, though 
was not meant to be a permanent one. \ 

They were supposed to have this share of their proper:y returned 
after all American war'damage claims were met. On Dedember 31, 
1954, this complicated but satisfactory plan would ha~e ended. 32 
days after th~s date, a.German dele¥ation headed by MEl. Abs left 

. Europe to begln talks wlth the Am o T10an Government onlthe ,settle
ment of the German propc.i. ~;J j ssue and the American war, damage
claims resul,ting from World War II. - , ! 
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. 	 That plan was not fully carried through, because in the course 
of the world wide financial crisis, Germ~ny defaulted dr the pay-· . 
ment of her external debt, including the Dawes Loan. .Als a result.~ 

. 	not all American war damage claims could be paid and t~e 20%5 . 
resp. 50% of the German properties could not be return~llde 

b. After World~ar II, Congress took a different /course. 
The War Claims Act, 1948, inserted into the Trading wi1h the Enemy 
Act a section 39, reading as follows: "No propertyo •• ~~hall be 
returned to former owners .... ,or their successors in in~erest> and 
the United states shall not pay compensation for any stich pruper+;y 
or interest therein." (Sec. 12, War Claims Act, 1948)oj 

This was the confiscation of the heretofore merely sei ed prJ.ya·~e 

property. . . 1 
aa. This Act did not comply with the America I legislative 

practice as evolved in the course of 170 years of hist6ry~ It did 
not comply either with the opinions of the overwhelming majority 
of American statesmen and jurists, who have stated their position 
on this subject.. . I . . 

bb. It would fill a book to quote all these ~minen~ men. 
It has been done before on various occasions, so that ~heir words 
are readily available to anyone interested in the sub~ecto The 
span goes from Hamilton to Hull and Baruch, and from T1b. v B. Moore 
to the American Bar Association and to Jessup. II 

In discussing the confiscation of the property of the tnited Fruit 
Co. by the Government of Guatemala, the State Departmeillt had this 
to say on the subject of confiscating foreign properti~s ~ (Aide··· 
Memoire of Au~ust 28, 1953, published with Press Relea~e No. 46~~ 
liThe obligation of a state imposed by internationa:l:- law.to pay-
just or fair compensation at the time of taking of pro~1erty of 
foreigners cannot be abrogated from the international : tandpoint 
by local legislation~ . If the contrary were true~ stat s seek:Lng 
to avoid the necessity of making payment for property fxpropria-ted 
from foreign nationals could avoid all pecuniary respohSih.ili~y 
simply by changing their local law. Every internation~l .oblit;d
ion could thus be wiped off .the books. But internatiohal law C2.!"l-· 

not thus be flouted. Membe~ship in the family ot natibns impose5 
international obligations. Violation of the basic nor~sQ~ jURtij~ 
cannot fail to undermine mut'lal confidence without whi'bh e,;onolid.c 
progress retarded." 

B. Settlement oJ_~?-!ll_~,ge ..9.:.?-j.E!..s_~rt.e.r_~_._~£. 

War damage claims are distinct from reparations. 

1. In more recent. times, a custom has developed to c~arge the 
vanquished with the payment of what the war is suppose'b to ha\Te 
cost to the victor.. Involved methods have been appliel~ to ev!:' 1,_·: '--: 

such costs as accurately as desirable •. In more ancied timo3, 
this sum payable by the vaY't::,'lished was fixed mCl~':; :'11..:,] L. ",rj.ly tn 
compliance IN:' th +h~ f,-dll,J,.ity of th~ ~f8l'l(1_:Jish81 to pay ~I d the pcli<

http:internationa:l:-law.to
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as e.g. annihilation (nCarthagian Peace ll , 201 B.C.) orrll future 
alliance (Bismarck's Peace of Nickolsburg with Austria, 1866) or 
any other shade of political aim in between.. . II ' 

Reparations, therefore, are political claims, levied ~y one Govern
ment against another Government 0 Thei'r, amount, 'is usu~llY determin
rd by overal~ policY,considerations. If the attempt ~s made, as 
lt was done ln Versal11esl to evaluate the actu~l cos1s of war to 
a. country, a tendency is prevalent to arrive at unlim'lted, artrono
mic figures. ' 

2. War damage claims are wholly different. 

They are claims of individual civilia;n. citizens of on~ belligerent 
country against the Government of the former enemy country for loss 
of life, personal injury, or for loss of property cau~ed by the 
conduct of military activities by that government: s~ken ships, 
bombed houses, mal treatment of prisoners and civilian ilinternees 
etc. According to some authorities, only damages cau~ed by 
"ExceptiDnal war measures" are to be indemnified. Su~fice it here 
to make it clear that and why war damaGe claims are d~fferent from 
reparation claims. "I 

It fDllows that there exist two kinds of war damage c]aims:
I 

a. Personal damage
b. Property damage. 

It follows further that war damage claims are operating. both ways 
between the countries, It is irrelevant to know whicH is the vict
or .or vanqUished. There is a te'ndency, though, of co~rse to give 
more consideration to the war damage claims of the citizens of 
the victor country0' il 

Being individual claims for spGcific damages, war dam~ge claims 
are .open to being ascertained by a procedure .of evalu~tion in which 
the ether party may have a' part (Mixed Claims Commiss~on). Ex
perience shows a marked tendency of scaling down the usually much 
inflated claims,. a~ filed by the cl~imants" to a much illower level 
SD that werkable flgures may be arrlved ato ' After WO~ld War I, as 
te the American war claims 1 this level was about 10% cif the amount 
.originally claimed., " "I ' 

:;. In Americanpelicy dealing with the problems of seized enemy 

private preperty and private war damage claims, a ten~ency has de

veleped te link beth problems. This;tenden?y stems f~"lom the matter 

.of fact approach to leak upon the selzed prlvate ene~ property 

as a sert .of lien held in custedy until a settlement ~or the war 

damage claims of one's own natiDnals has been arrived at. 


This 'attitude finds no basis in int~rn~+ional l~w, it is true. 

It ia neve:ctheless an atti tuc.,-,:1ioh is undArst,Pndabl especially
1 

in terms of internal r(")}icies. ., 

. -,' 
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o ___ ._.. _ ..v .., ···--'ft~would""Y);><;·~r;;;airst·tc~'ro~~a's~um·~ that this attitude does1i not pre
vail anymore, especially since it won a .full victoryaftelT World 

War I, as expressed by the Settlement of War Claims Act, 1928. 


. 	 . 

This discussion of the property problem, therefore, starts from the 
assumption that for all practical purposes .i t will be ad~isable to 
look for a simultaneous, suitable solution of the war damage claims~ 

4. Starting from the same assumption, ~fter World War I~ .a solution 
meeting these requirements was agreed upon between the two govern
ments including representative's of the private interestsll involved, 
and embodied in the War Claims Settlement Act of March IP, 1928: 
(For further details see Dr. H. Janssen, The return of s~ized pri
vate'property to German, Austrian and Hungarian National~ in 1928, 
DUsseldorf, 1955. Translation from a book on the SUbjeCr by the 
same author, published in 1928). . . 

a. A German Special Deposit Account was created. ~his Account 
was to be made up of the following cash deposits: J 

aa·, 	 20% of the German private property becomin· available 
for the· purposes of the Account through the written 
consent of the German owner (cf. below 4, ~) . 	 I 

bb. 	 The German share in the so-called unalloca~ed interest 
. fund, earned by the Alien Property Custodian from the 
assets vested in him .under the Trading witfu the Enemy
Act. 

cc. 	 50% of the amounts appropriated by the U.S. for the· 
payment of certain German war damage claimrl (cf. be
low 4, d, ee) 

. 	 . . 

dd. 	 The amount. s received from Germany for thejPayment of 
the awards of the Mixed Claims Cornmission. This 
Commission had been agreed upon on August 10, 1922, 
to ascertain the total of the German fina cial liabi
lities under the Peace Treaty of Berlin, doncluded 
between the U.S. and Germany on August 25; 1921. . 	 I 
These amounts V?ere to be equal to 2 1/4% qf Germany's
annual reparat10ns payments under the London Agreement 
on the Dawes Plan, distributable among the Allies 
according to the Paris Agreement. , 

b. 80% of the vested property was to be returned ~o the owner 

on condition that he consented to the temporary retent~on of 20% 

of the proper~y for the benefit of the German Special eposit Acrr 

count (cf. above 4, a,aa). 	 I 
c. All patents, tradema.rks , registered p'atterns ,and similar 


rights vested but not sold by the Alien Property Custo1aian were 

returned unconditionally. 
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payments were to pe made: 	 " II' 
aa. 	 Admihistrative expenses for arbitration pr0ceedings 

and similar purposes, incurred by the US. II 

bb. 	 American private creditors of the awards 0~1 the Mixed 
Claims Commission in a certain order of pr:iJori ty, . 
uP' to a total of 80% of their gross awards ion the 
death and personal injury awards, provided that no 
creditor shall receive more than $100,000'1" . 

cc. 	 5% interest to the German owners who had cdbsented 
to the retention of 20% of their property (cf. above 
4, a, aa) 

dd. 	 In equal order of priority: 

(1) 	American creditors for such awards as H d not been 
paid pursuant to previous provisions; 

(2) 	 5% interest to 

German owners of ships, radio-stations and 
patents, due to them on the gross amounts of 
their awards. 

eel 	 In equal order of ~riority: 

(1) 	 German owners for the 20% of their property,
temporarily retained for the benefit of the . 	 u· u
German Special Deposit Account (cf. 4,a,aa). 

(2) 	 German owners of ships, radio-stations~ and . 
patents, for the 50% of their awards against 
the US-Government (of ~ 4, a, aa). . II 

(3) 	 American creditors of awards still unpaid. 

· t 1\ff. 	 German creditors of the una1 located 1n eres~ fund 
(cf. above 4, a, bb). 

gg. 	 American Government for its own claims. 

5. It 1s obvious that the underlying principles of this seemingly 
invol~ed solution have been: \ ' 

a. Payment 'of war claims of American nationals and o~ the Ame
rican Government (mainly occupation costs) against the Geran Go
vernment. 	 .. ,t" . 

.. b. Payment of certe1f' '!.'':'.:. -;'1ai.T'1r-::1 of iiarman nationals f;;dnst 
the American Government. 
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c. Full return of the vested private' enemy property. 

d. Speedy payment of the war claims by making availaple for 
that purpose certain temporary sacrifices of the German owners. 

. ~ 
It was appropriate therefore that the original bill drafte~ by. the 
Treasury and introduced into the House of Representatives py Mr. 
Mills was headed: itA Bill to provide for the payments of t*e Awards 
of the Mixed Claims Commission, the payment of certain clatms of 
German nationals against the U.S., and the return to German na
tionalsof property held by the Alien Prope'rty Custodian. II (69th
Congress, H.R. 10820). . 

II. The Facts. 

A. Factual situation of the assets. 

(Most of the following figures were taken or derived elither 
from the latest published Annual Report of the Office. of Alien 
Property for the fiscal year ending June 30, 1953). 

II
1. The total value of· all enemy assets vested by the OAP t.!~s 
555 Mio. $. 

2. Of these, 453 Mio. $, i.e. 81% of the total value, wer~ vested 
as German assets. This amount is including those assets w~ose 
owners claim to be non-German and who have filed a title ciaim in 
order to have their assets returned by the courts (Sec. 9 ~ of 
the Trading with the Enemy Act). As of Janu~ry 1955, ther~ were 
23 title claims filed, involving assets of an estimated to~al 
value of 165 Mio. $. The most valuable and best known ass~t of 
this group is, of course, the.General Aniline & Film Corporation, 
owned by Interhandel of Basel, Switzerland. II 

3. Of all assets vested as German-owned, as of January 19f5, 

285 Mio. $ were liquidated, whereas assets estimated at 
165 Mio. $ were not yet liquidated because title claim' were 

pending. According to the present legal si~uation, 
these assets in litigation cannot be sold u~less the 

450 Mio. S claim has been decided upon. There have be.n re
peated efforts to have bills enacted permit~ing 

the sale of such assets in spite of pending litigation. Tfuese 
bills have been fought on the ground of being unconstitutitnal. 
This argumeJ?t was intended to be' met by the latest bill ofl that 
group, introduced by Senator Clements in the House on Marc, 11, 
1955 (H.R.S. 1405) providing for the sale of such assets ohly for 
w~ich a ~itle claim by a non-American claimant is pending~ This 
b~ll obv~ously aims at the sale of GAF. :1 

. . I 
An atte~pt to as~ertain the eventual total value of the German 
assets~nvolved ~n the present dispute on their return mus not 
overlook that this group of unliquidated assets introduces an un
knovm factor into the picture for two reasons: 
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a. Their real value will be known only after their sale. 
Estimates alone as to the selling value of the greatest oflthese 
assets, GAF, vary by tens of millions Dollars.· • 

b. It is impossible to ascertain which and how many ~f the 
23 disputed assets will eventually be permitted to be sold .Ijlafter
the courts have passed their decision or, in case a bill l~ke 
that introduced by Senator Clements (cf. above) becomes la~ which 
portion of their liquidation proceeds can be considered as "German". 

4. The liquidation proceeds, amounting so far to 285 Mio. $, have 
been disposed of as follows: 

a. 225 Mio. $ have been transferred to .the War Claims Fund, 
created by the War Claims Act, 1948. From this fund, certain cate
gories of personal war damage claims. of American citizens (as dis
tinct from property claims) are being paid. i 

Of this amount, 165 Mio. $ have actually been spent sJ far. 
Row much of the remainder of 60 Mio. will have to be used for<I!) 

the same purpose will be known only in autumn 1956 after the pass
ing of the deadline for ascertaining the claims filedunderll the 
War Claims Act, 1948 (August 30, 1956). 

b. 60 Mio. $ of the liquidation proceeds from German assets 
are still available. 

It must be borne in mind, though, that the administratlD.. ve 
costs of the OAP Qre to be paid from the earnings or liquid~tion 
proceeds of the vested assets. The total costs, as of June! 30, 
1953, were more than 40 Mio. $. It is estimated that about· 32 Mio. 
$ are chargeable against the German assets. '.l 
5. A closer look at the amount of 225 Mio. ~~ transferred tl the 
War Claims Fund (cf. above 4, a) reveals interesting detailr' 

a.. By far the most important group of claimants enti tilLed to 
payments from the War Claims Fund are American prisoners ofll war 
and civil internees on the ground that all of them were dur~ng the 
entire period of their internment intentionally not fed acclPrding 
to the rules of the Geneva Convention, and that many of them had 
to suffer ill-treatment from the hands of the guards. ~ 

b. It is obvious that the major! ty of such claims ~us:~ ori
ginate in the Pacific Theatre since the number of American Iprisoners
in Japanese hands has been greater, and since they were kep'tt a . 
greater period of time. - VJ was half a year later than VE, and 
SUbstantial numbers were taken prisoner in the first months of the 
war in the Pacific. 

c, It was apparent from the Hearings, called for the enact
ment of the War Claims Act that charges of ill-treatment were . 
levied exclusively against Japanese camp adminiotrations. 0f more 
than 60 cases, testified upon in the Rearin:ss, all happened I in 
Japanese camps, with one exception which occurred in a Bulgrian 
camp. ! 



It may be, of course, that amongst the claims filed la~er 
with the War Claims Commission, actual cases of ill-treatmer:t which 
occurred in German camps will be found also. It is.ObViousrthough
that most of such ill-treatment claims are claims against J' pan.. 	 I . 

d. It is most doubtful as to whether the assumption w' 11· . 
stand closer scrutiny that all prisoners in all German camp~ for 
all the time of their internment were intentionally not fedllaccord

. ing to the rules of the Geneva Convention. It is on this aI.sumpt
ion that every prisoner of war is entitled to receive a per\day 
payment of $ 1,-. Even during the Hearings, no attempt has:been 
made to bear out evidence for this assumption which was mer"ly 
based on a respective statement of the State Department, reierring 
to undisclosed evidence in its possession. ~ . 

Facts known about a number of German camps and extracts fr01 re- . 
ports of the International Committee of the Red Cross, char~ed 
with 	routine inspection of all camps in all belligerent countries 
show 	that there are obviously very many exceptions to that gene
ralizing assumption, at least for the time prior to the beg:ilnning 
collapse of the German economy_ I 

e. From these observations it follows· that 	
\ 

aa. 	 of all the claims filed under the War Claims Rct 
1948 the vast majority is directed against Ja~an; . 	 ! 

bb.many of such claims, especially those charged \against 
Germany, are filed on the basis of an assumption 
which is questionable as to the f~6ts. . I 

Since 81% of all the vested assets are of German origin, anJ stnce 
only 12% are of Japanese origin, it turns out that, roughly,1 Ger
man private properties are being used to pay debts of the J~ anese 
Government. - In this factual discussion, no observations a: e 
being made as to the legality or advisability of the princi~~~ 
of using private property for paying gov(;,;rnments debts. II 

f. This inequity of the settlement as provided by the I~~var 
Claims Act, 1948, has been partially acknowledged by the U.S. 
Government during the recent intergovernmental talks of Feb~ary/ 
March 19550 The joint statement issued on March 4, 1955, safs 
;, that proposals wi 11 .,. be submitted to the Congress for th:e 
settlement of war claims held by U.S. nationals against Germ~ny 
up to ~no, 000, -. This program would be financed by the us e pf 
$100 Mio. from the payments to be made by the Federal Republ"c 
on its debt to the U.S. on account of post-war economic assi tance. 
This represents the esttma+?rl ~;nount of German vested assets: usedrin the past for the payment of war claims not attributable tf Ger
many." 	 \1 

That.'"'1pA.~S ~hat of the 1~5 Mio. ~ so far paid to claimants u~der 
the War Ulalm~ Act, 65 Ml0. $,e.g. about 40% of the total, a, e 
supposed to be attributable to Germany. 
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announced by the statement of the U. S. Government. II . 
In the light of ' the facts discussed above (5 b - d) and in view 
of. the further fact that some of the eligible claims are byltheir 
nature attributable only to Japan (f.i. claims of religious or
ganizations on the Phillipines), this sum of 100 ruo. $ see s to 
be a minimum. 

g, Nothing can be said yet on the fate ,of the 60 Mio. $.not 
yet spent from the War Claims Fund. - The sum of 100 Mio. $ "not 
attributable to Germany" specifically is referred to only si ch 
German vested assets "used in the past" for the payment of :War 
claims. 

It is possible that not all the remainder will be necessar~ for 
paying further war claims (cf. above 4 a). 

It is certain that not all of that money which will be paid will 
be versed for claims attributable to Germany. If applying the 
same ratio of 40%, used for the amount of 165 Hio. ~~ "used in the 
pastil and under the assumption that all the remaining 60 M~o. $ 
will be spent, 24 Mio. $ may have to be considered as attr~butable 
to Germany, whereas 36 Mio. $, though coming from German a~sets, 
would not be attributable to Germany. 

B. Factual .si,t;uationof the war damage 'claims ~ 

1. 'The War Olaims Act of 1948 provides for the settlement of a 
number of war claims, mainly claims for personal injury and death. 

It is estimated that practically all the personal damage ciaims 
are being taken care of by this Act. II 

The time for filing further claims elapses in 1955 • The 'claims 

filed will have to be ascertained until August 30, 1956. At this 

date, it will be possible to say if and what money will belleft 

available after paying the claims under this program. 


No provisions have been made yet for settling the bulk of he pro
perty damage claims. 

The War Claims Commission, charged with administrating the War 
Claims Fund, was directed by Congress to study the problem of pay
ing further war claims and to evaluate the possible amount! of such 
claims. , I 
Questionnaires have been distributed by various channels to obtain 
figures as reliable as possible under the circumstances. I' . 

. a. ~n view of the unavoidable, preliminary characte~ of such 
flgures, lt would be premature to use them here, It can ije s~id,' 
though, that so far they are surprisingly low especially ;:If com

.pared with the claims filed after World War I. 
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. • I 
bb. 	 On the other hand it was agreed that both par~ies 

may mutually determine "that it would be in tlP.eir 
common interest, because of adverse economic &on
di ti ons 'or for any othe r reasons .... to alter the pro
visions of this Agreement." . 

When formulating this safety valve, both parties' 
apparently had in mind the disastrous results of the 
all too stringent debt P91icy persued by some ,credi
tor nations after World War I. 

They might also have borne in mind'the fact tnat 
the other free nations of Europe had received~a far 
greater reduction of the debt arising from the post
war economic assistance rendered to them by tfte U.S. 
Finally, the eventual burden of rearming alre&dy
envisaged for Germany at the time of the LondJn Debt 
Conference might have motivated the U.S. to t~ink of 
some further alteration when things have matuted •. 

c. Why should the U.S. use money due to hGr from Germany to 
return the liquidation proceeds from German asse:ts inasfar ~s they
have already been spent? Which are the merits of such prop8sal 
for the American side? . . :1 

aa. 	 It is obvious by now that the policy of non-r~turn 
and confiscation is a dangerously 'irritating ~urden 
on the otherwise cordial and close relations ~etween 
the U.S. and one of her most vital allies •. Ttiis bur
den tends to become constantly more irritatin II with 
the beginning implementation of the policy of rear
mameht in Germany, making millions of Germans on a 
bqsis of personal day~by-day experience milit ry 
allies of the American Forces. I 

It seems to be the opinion of the overwhelming majo
rity of the leaders of public opinion in the Uj.S. and 
of the leaders on the field of American forei@n poli 
cy that this source of constant, dangerous, a~d un
necessary irritation should be removed as sooJ as 
feasible. 1 

The envisaged solution seems to be the only p~acti
cab1e way to render this service to the· foreigh and 
military policy of the U.S. \ 

In the Fiscal Year 1955/1956, 80 Mio. $ have b~en 
.spent for "Cold. War Propaganda" (New York Her~~d Tri
bune, June 1, 1955) .. It would be the most convlLi.ncing 
kind of propaganda to stick to the principles Ibf 
western civilization as opposed to those of thk cold 
war enemy denying private property. I 

\ 

I 
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to some hundred millions of Dollars was apparently not ind\lluded 
in the figures produced so far. 

It is apparent, furthermore, that a number of claimants ddes n,ot 
seem to be particularly interested in. filing claims, becau1se any 
payment to them would largely be taken from them for taxeS. 

3. There seems to be certain~one thing, though: even the ~otal 
value of all vested assets, including those in litigation I(cf.
above II A 2) will not be sufficient to pay all of the war claims 
still unsettled. ' 

III.· The Problems in finding a simultaneous solution for 
property as well as the war claims issue. 

A. The two principal problems: I 
It has become apparent from the previous discussion that,assuming 
a return of the confiscated properties were envisaged, sub~tantial 
amounts of money will' be lacking for two purposes: 1\ 

1. Of the liquidation proceeds of all enemy assets, 225 Mfo. $ 

have been transferred to the War Claims Fund to be spent 1,der 

the War Claims Act program (cf. II A 4, a). \ ' 


Of this money, about 180 Mio. $ maybe considered as coming from 

German properties. (The exact share of the German properties in 

relation to all vested assets excluding the Italian assets I\WhiCh 

have been mostly returned under the Lombardo Agreement of ]947, 


. is 84%). . , ' , II ' 

It maybe possible that of the sum of 60 Mio. $ not yet spent out 
of this transferred amount of 225 Mio. $, a certain share ~ay
be still available after the winding up of the program of the 
War Claims Act, 1948 (cf,. II, A, 4, b) • Furthermore, an amounJ!t of 
about 36 Mio. $ of this money should, if spent, be conside:tl~d to 
have not been attributable against Germany (cf. above II,A,5,e) .• 
It is nevertheless safe to assume that approximately 180 Mi1b. $ 
will be lacking out of the German properties in case of rethrn. , 

2. For meeting the as yet unsettled war damage claims of A~erican 
citizens, an unknown amount of money will be required (cf. fI,B, 
2,a). . '. ',il ' 
We shall discuss later possible solutions to these two domil'.ant 
problems. . . 

B. There are a great number of more problems, some of them, quite 
intr10ate by nature, but none of them as difficult to meet fS the 
two previous ones. We will, therefore, not devote much spabe to 
discussing possible solutions for this type of problems esp~ciallY 
since there is in most cases more than one solution availab]e. We 
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will confine ourselves to stating brie11y the overall aim any 
solution should attain to be equitable. 

1. Some properties, and often the more important ones, are sub
ject to so-called intercustodial conflicts. Such conflict arises 
when the same asset is also' being claimed by the Enemy Prop1erty 
Custodian of another country as coming under his jUrisdictilr.n as 
for instance. securi ties of a German owner, 'being held for ll:im by 
a Dutch bank in the United States; shares of a company in t,he U. S. 
being owned by a Danish holding company which itself is conrrolled 
by a German owner. . I 
In some such cases, the U.S. have come to an agreement with the 
other country which of these assets are to come under U.S. juris
diction. 

In some cases, notably those claimed by SWitzerland, no suc agree
ment has as yet been reached. I 
In all these cases, the owner of record or legal owner is a person, 
natural or juridical, in another country outside Germany. ~he bene
ficial owner is German•. That is, why such property comes tinder 
the vesting program..' . I 
Since many of the countries involved have enacted national ,laws 
providing for controll; seizure, partial or total confiscation of 
German private properties, such property would be vested bY: the' 
Government ofth:J.t particular country if the property were !Ito be 
returned by the U.S.' directly to the owner of record or legal owner. 

If Congress resolves to return the German assets, it does Jo to 
improve the relations of the U.S. with the German people aJd not 
with the putch or British or Belgian Governments which migHt in 
these cases become the actual beneficiaries of an American legis
lation. 

To make sure that the German owner will be the beneficiary instead, 
provisions should be formulated to give such prope:::,ties di, ectly 
to the beneficial (German) owner or to keep them in Americ~n cu
stody and trusteeship for the German owner, or to make sur~, that 
the 'other Government will not in its turn confis cate that fsset, 
if returned to the record owner. . II . 

2. A number of German owners entitled for return will be living 
under Soviet domination in the Soviet zone of Germany, in the 
Oder-Neisse territories of Germany under temporary Polish ir 
Russian administration, or somewhere else in the Soviet. rerlm. '. 

These people will be forced under local foreign currency c~ntrol . 
regulations to report their properties and to "sell" them to their 
local Soviet authorities against payment in depreciated lopal cur
ren?y, thus.loo~ing the benefit of the return and strength:ning, 
aga~nst the~r w~ll, the economic power of the local Soviet govern
ment. 



- 13 

These properties, therefore, should be kept in American trustee. I)pship until the owner has been able to make his h ome J.n a !!l..ree 
country where he can receive property returned to him by intent 
of Congress. 

I 
No property should be returned to war criminals. 

\ ,

The problem is that quite often people arrained as war criminals 
in the heated times after the war are obviously not beinglcon
sidered anymore belonging to that category. It will be n~cessary, 
therefore, to formulate a definition of a ,war criminal Wh,ch is 
in accordance with present-day opinion without re.quiring 'e-opening 
cases or going into new procedures. '\' ' .f
4. Some properties may be considered by the US-Go~ernmen1 as being,
of vital interest to national security because of their m~gnitude 
or,the place they ,are holding in specific essential brancnes of 
production or for other, reasons. In such cases, a deSiret,may de
velop to have such properties "americanized Il, so as to ex~, lude fo..,. 
reign control or even foreign partnership. !'. 

Provision should be made for the sale of such properties ind the 
return to the owner of the ~rice yielded in ~ieu of the p~operty_ 

1\ 

It may be important to make clear who is' going to sell th1 proper
ty: the OAP or the owner, after the asset had been return~d to him 
with the provision to sell it within a certain period of ~ime. 

5. Patents have been given on a royalty-free basis to an~one having
applied for the use of the patent. It will be difficult ~o return 
the patent to the owner so as to put it again 'at hisexclJsive dis
posal and control. Provision should be made though to ha~e the 
licensee pay at least a certain license fee to him. It maYil\'. be ad ... 
visable to apply a gradually rising scale for the license fee in 
orde,r to enable the licensee to adapt his calculations and prices 
to this new factor of cost of production. ' 

To find an equitable solution for the owner of patents is all the 
more necessary since the actual loss suffered by the owne~ from the 
making his patent available to everybody cannot be undone !rnYhOW. 

Patents (and copyrights, for that matter) seem to be the m~st sub
lime of all property rights developed by the legal mind in!1 the 
community of the Western World. A patent very often is re~resent
ing the essence of the life work of some bright brain, att~ined at 
by years and decades of research and work. No effort shou l d be 
spared to provide at least some sort of a consideration to! the 
owners of patents, since the right itself cannot be return d any
more by the force of facts. I 

6. The same applies to those trademarks which have been Sbld. 
Though, fortunately, this is the exception, these trademarks used 
to 1)elong to the most valuable ones. I 



C. Objections. 

There is hardly one man to be found anymore willing to defend con
fiscation of private property as a matter of principle., Evi1fn those 
who might wish to do so are reasonable mindful 'of the suspipious 
and embarrassing vicinity into which the defense of that prjd..nCiPle 
would put them wi th Communism. .1 

There are, though, a number of objections which are offering a 
welcome shelter for the opponents of return and which seemihgly 
are not ill-founded. These objections seem to have made some im
pression at times with a number of people who as a matter olf' prin
ciple would prefer full return. ". ." . ' I

l
1. It is said that the US are bound by international agreements . 
not to return any of the vested properties. This Objectionll appa
rently refers to the Paris Reparation Agreement of January }946,
Article 6, reading as follows: !lEach signatory Government sflall, 
under such procedures as it may choose, hold or dispose of German 
enemy assets wi thin its jurisdiction in ma:lners d~signed to pre
.clude their return to German ownership or control." 

a. Apparently this article does not constitute a forma+ly
legal obligation for the signatory government to exclude a11possi
bility of a return. . 

As a matter of fact, a number of member states of the Paris Re
paration Agreefuent have shown by their actions that they do .feel 
free to dispose of the assets as they seem fit: 

Great Britain has distributed all German assets in its jurisdict
ion to pay British pre-war creditors of German debts. underlBri
tish law (German Enemy Distribution 'Law, December 25, 1949) the 
creditor is not obliged to book these payments against the debts 
of his debtor. This is left to the creditor •. The largest §roup
of creditors, the Bri'tish banks, have unanimously decided tq dis
charge their debtors for the amounts paid. The result will Ibe that 
the German owner gets at least part of this loss paid by th~ German 
debtor, if and as far as he has been discharged. . ·1 

Denmark has restored, upon individual aP't>lication, about ha:14,f of. 
the vested properties (as to total value) to individual owne~s. 

Belgium and Luxemburg have inofficially and against certain I~~y
ments returned a number of assets, the future economic devel pment 
of which was dependent upon the restoration of the rights of' the 
German owner •. Belgium also permitted the German owner to bitl in 
the sale of his property. . 

Greece is ready to return the majority of the assets, subjeclt to 
certain conditions. I' 
Holland has restored the claims from social insurance contra~ts 
and general insurance contracts entered into on a basis of ctn
ployment. 
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The Union of South Africa is returning the assets to owners who 
are willing to immigrate into the country or to contributelto 
the economic development. . ' .' 

b~ Constitutionally the Paris Reparation Agreement is not binding 

upon Congress because it is but an Executive Agreement. 


Secretary of state Dulles has said' (Hearings before the Di,rksen 
. Sub-Commi ttee on July 2, 1954,. p. 161): , 'II 
"In my opinion, the agreement, whatever its intent may have been 
as an executive agreement, was without authority whatever fO bind 
the Congress of the United states in this matter. The property 
had been vested by action of Congress. I believe Congresslhas the 
right to decide what to do about the matter. I do not believe 
that the freedom of Congress in this matter has been curta~led in 
any way by this executive agreement. I am not a believer in the 
power of the President thrOUgh, executive agreements to cuttacross 
the normal legislative powers of Congress. , 

I may say that, as a matter of interpretation of that agre ment, 
it can be argued that it was not intended to operate in pe~ petuity 
but was designed as a temporary measure perhaps to assure ~gainst 
a revival of German militarism and the use of Germanimpor~ant com
mercial assets possibly as an instrument, of German militarism. 
I think that that danger has passed and that if the agreem~nt be 
given that interpretation - which I think is a reasonable ~ne 
then the action which you contemplate is not only compatible with 
the powers of Congress but also is compatible with the exe utive 
agreement itself." I 

This etatement of the leading authority for the interpretal ion of 
the international obligations of the U.S. should suffice ti~ do 
away with that objection. I 

2. It is also said that Germany's reparation burden was light 
after World War II as compared with the admittedly unbeara~le and 
disastrous burden put on her after World War I. The concl~sion 
is that there is little reason to make the reparation creditors 
return that little value which they might after have b~en able 
to obtain for the heavy losses suffered by the war. I 

This comparison is without foundation on the facts. 

a. After World· War I, Germany was in possession of h r agra
rian provinces of East Prussia, Silesia, and East Pomerania, in
cluding the industrial district of Upper-Silesia. These t~rrito
ries are now under "Polish administration", resp. "Soviet admini
stration" (Region of Koenigsberg) and wholly separatedfro~ the 
~est of Germany. 'I 

b. After World War I, Germany was, with the exceptioJ of a 

few counties (Kreise) east of Koenigsberg, completely untouched 

by any military action or war destruction. ' 
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, c. After World War 1, German.y had to absorb about 150.000 
expellees from the provinces ceded to' Poland and France .1lA.fter 
World War II, the Federal 'Republic, comprising only one thkrd 
of the Germany of 1920, had to absorb 11 millions expellee!6. 

, d. Reparations, as agreed upon at the Potsdam confer!ence 
(August 2, 1945) were levied against Germany on the assum~rtion 
that she would be an economic entity (III, E, 14). 

This 	assumption failed to come true. 

e. The reparations levied against Germany at Potsda~ were 
calculated on the ba,sis of a, totally disarmed Germany. Ge~any
is now expected to rearm 8ubstantially~ 	 , ' 

The value of the assets in the U.S. is equal to the costs of about 
one division of which Germany is scheduled to put up twel"V1:e. 

f. The burden of rearmament, not considered at potsd1am, has 
virtually been shouldered by Germany already since severaJJ,ryears;
Germany has been paying to the allies heavy occupation cos: s on 
an average of 10 billions DM a year (2,5 billion $) II' Since a num
ber of years, these, payments virtually were German contri l),lutions 
to the common defense burden of the West. To occupy and to police 
the totally disarmed and politically allied Western Germatiw, a 
much smaller occupation force would have been sufficient. II The 
famous Kaiserslautern military establiSh,ment , f. i. has bee~ paid
solely out of occupation costs provided from Germany. 

g. The return of the liquidation proceeds of the as~ets will 
be far from returning all economic advantages which the U.~. have 
attained from the reparation program. A number of such adtantages 
are unrGturnable: "I 

aa. 	 It is technically impossible to return the B~tents 
vested by the OAP (cf. III,E,5). By making the vested 
patents available on a royalty free basis t~Lany
applicant, American economy gained full gratil i tous 
advantage of the monGY invested by the paten~ hol
der in developing his patents. It also gain~~ full 
gratuitous advantage of the time factor inv~[ved 
by saving months, years, and even decades of)'1 develop
ment. The competitive favourable situation of the 
patent holder has been permanently destroyed to the 
advantage of his competitors. 

bb. 	 The same applies to the immense quantity of [techni
cal knowled~e of all,description (patents, klrOW-hOW, 
blue-prints) which the AlliGs, including th~ U.S., 
have assemble"d within Germany under the repal, ation 
pr?gram.These '~sse~s, too, cannot be IIreturpedll.The 
galn to the Ailles 
the German owner" 

1S as permanent as the 10)~S
I 

to 

The value of this knowledge cannot be assess~d by the 
of it. American estimates. as the v!r.lue ofnature to 

the advantages embod 5.,ed in tt,is -particular kl~nd of 
reparation run very high indeed (many billiOrS of $). 
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ee. 	 Trademarks, as far as they are sold, are in th1e same 
posi tion as patents: they, too, cannot be re.tu)rned 
by the Government. - If they are 1I returned" byl the. 
new owner, the former owner will have 'to pay f;or it. 

Trademarks constitute a permanent competitive lim
provement for the holder. He is in the posit~on 
to close the national market to the former oWler and 
even may compete with him on foreign markets. I 

. 	 " I 
ddt 	 After World II, reparations were f to the West~rn 

Allies, a by-product of the over-all policy of[ dis
arming Germany militarily and economically. ~his 

leads t~ two conclusions: . . '. I 
1. 	Having learned the lesson of the reparatio~ po
-	 licy of the Versailles settlement, the All~es 

realized that'it is well-nigh impossible t~ ex
tract really substantial reparations from ~n 
important partner of World trade without u~setting 
the international structure of conunerce and en
dangering the economy of even the recepient coun
tries. From this lesson, the endeavour tollobtain 
substantial reparations has been far less &cute 
with the Western Allies who were ready to ~ub
ordinate reparations to long-term policy cbnsi
derations • 

.This is true above all for the U. S., which for ob
vious reasons were less eager than many of. the 
minor allies to profit economically from r'parat
ions. It should not be too.hard to the U'I:;. to 
move one step further on this general line! of 
caring little for reparations by renoun6in. to one 
more portion of reparation obtained "incidentical
ly" by persuing not a rigid policy of repa:rations
but a rigid policy of economic disarmament~ now 
reversed to the contrary: a policy of rearmament. 

£. 	The policy of demilitarizing Germany econorllicallY 
rather than obtaining valuable reparations has 
afflicted exceedingly consequential losses l to the 
German economy. To many branches of industfy, . 
the real destructions came only after the whooting 
war was over (steel, shipyards, machin~ to~ls, 
synthetic gasoline, rolling balls etc.) Fo~ years, 
and even up to now, various restrictions ate posed 
on German industry (atom-reactors). The dismantl
ing of factories has been done much more f~r the 
elimination and destruction of key places pf pro
duction'and research rather than the takin~ of 
means of production to be used by the recepient. 
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ion after World War I, which makes it indisput~ble to' 
call the reparation burden lighter this time. After 
World War I, no such economic demilitarizationijtook 
place. A German government was in charge to p~ocure 
the reparations in kind and in money so as to ~o the 
least damage to the economy as a whole. -The :E,1rench 
attempt of procuring reparations directly by o~cupying
the Ruhr has been a short and for that matter ~ruit
less interlude. 

3. Some owners are said to earn an unjustified "windfall" in case 
of return. The most famous of these cases is Schering Corporation, 
The shares were sold by the OAP. for 29 Mio. $ whereas the c:11apital 
of the firm, according to the balance at the time it was velsted, 
amounted to only 1,3 Mio. $ and, at the time of the selling, to 
only 11,5 Mio. $. I 
This comparison is unfair. .The real value of a firm is nev~r in
dicated by its capital as shown in the balance sheet, but by its 
earning power •. Besides, the purchasing power of the Dolla:!1 of 
1952, the time of the sale, is roughly about half of the t1~e be
fore the war. . . . 1 
In the case of Schering A.G., Berlin, the spectacular develbpment 
of the American subsidiary, Schering Corporation, is largelY. due 
to the fact that Schering Corporation was in the position t9 use 
gratuitously the know-how and the patents of SChering,Berltn. 

Furthermore, the "windfalls",that is the increase in nominal Dollar 
value in some cases, are accompanied by a great number of c~ses . 
of "windlosses", where a decrease in value took place. Thi~ is 
especially true for all assets consisting in money accounts II (bank 
accounts, trusts, royalties) which, because of the devaluat~on of 
the Dollar, have decreased in value. They constitute almost half 
of the total value of the vested assets. ! 
40 The envisaged return of $10,000.- to each individual owner is 
said to give full return to 90% of all cases, thereby virtually 
solving the problem. -- This is far from being true. - I 
Only 10% to 15% of the total value of the assets will thus ~e re
turned. It is impossible to call ita "virtual" solution 0:61

II 

the 
problem when for the vast majority of the total value involvl1ed . 
nothing changes. Such solution rather constitutes a virtua] aggra
vation of the problem since it is applying a discrimination I!against 
larger assets. Such discrimination against ilkigness" used to be 
foreign to the American mind.· i 

It is incompatible with reality to overlook the fact that a cor
poration is owned by its shareholders. Most companies ownir.g as
sets in the U. S. are owned by a vast number of shareholders itlndeed. 
Schering A.G., Berlin, f.i. has approximately 14.000 shareho~ders. 



There is not one "Mr. Schering" or one "Mr. Zeiss ll yearning for 
his lost wealth but a great number of Ii ttle investors who· re the 
sociological basis for a functioning democratic structure. II 

Under modern industrial conditions, the workers and empIOye~S, too, 
may be considered partners of the firm•. This changed posit}on of 
the workers is borne out by the fact that under the new soc~al 
legislation in Germany the governing boards of all sizeablell cor
porations are obliged to compromise a certain number of memrers 
elected from the workers and employees (principle of co:-management).

• • ,I

The assets lost in the U.S. are not anymore cons~dered by the wor
kers as losses of the "capitalists", but of "their" factoryll . 

5. It is said that Bonn "recognized" the taking of the pri~ate.
property of its citizens in the Paris Agreements of 1955. Article 
3 of Chapter VI of the Convention on the Settlement of Mattll~rs 
Arising out of the War and the Occupation reads as follows: I 
liThe Federal Republic shall in the future raise no objectio s 
against the measures which have been ••••. carried out ••••• " 

This wording clearly indicates that no waiver of rights was in

tended nor executed. 


This provision of the Paris Agreements is, by the way, the pnly 
one which was accompanied with a formal protestation and reservat
ion from the part of the Bundestag when the Paris Agreement was 
ratified. 

Much emphasis is also being laid on the difference between ~he 

forced acceptance of the Versailles Treaty of 1919 and the yolun

tary acceptance of the Paris Agreements, including the abovr pro
vision. ~ 


Mr. Debevoise of New York, who served as a special legal adrisor 
to the US-High Commissioner of Germany when the Paris Agreements 
were nego~ia~ed, said at the Philadelphia meeting of the Am~rican 
Bar Assoc~at~on 1955 that the persons who oppose return bec~use of· 
~ermany' s "treaty obligations" are ma~ing a weak argument. 1I'There 
~s no "treaty". When they were negot~ating on the section 0n re
parations, they merely added certain language the purpose of which 

, was to prevent the Germans from thoughtlessly setting parti6ular 
transfers. The Paris Agreement merely ratified what was bYlthen 
existing law." 

Even the Paris Agreement gives the Federal Republic the rig,t to 
"negotiate with any country agreements on ••• questions •• conrl! erning0 

German external assets unless the Three Powers specificallY) object
thereto", (Chapter VI, Article 3 (4)). It would make little sense 
if by the same convention Bonn "recognized" the taking of tJhe pro
perties and was granted the right to negotiai:(e over the retliIrn of 
these properties. . ' I 



The meaning of the obligation of Bonn to ilraise no objections" is· 

that Bonn will have no actual claim for the return but has Ilkept

the chance to ask for the return on the basis of negotiatiqrs. 


6. It is said that return is unnecessary since the Bonn Gdvern
ment is under. the obligation to compensate the expropriatedl owners. 
This objection refers to the Paris Agreement, Chapter VI, ~rticle 

. 5: "The Federal Republic shall ensure that the former ownen1s of 
property ••• shall be compensated". 

Again, Mr. Debevoise has described the money value of this compen
sation at the Philadelphia meetin? of the American Bar Asso,~iation 
with candid words: "As to Germany s promise to compensate,jYou 
know what that means •••• The people whose property you are It'aking
here would be lucky to get back 5 or 10 cents to the dollari • That 
is what Germans are getting back under the Lastenausgleich rogrami 

(Equalization of Burden Law) for other types of war 10sses.11 They 
have inserted very careful language in their constitution which re
quires them to treat all equallYe To try to shift the burd~n to 
compensate to the Germans would, in fact, constitute a very real 
taking on our part." 

Relating to the respective provision of the Versailles Trea~y
(Article 297 (i)), Professor Dr. Edwin Borchard, Professor pf Law 
at the Yale Law School said at the 1933 annual meeting of tIle Ame
ricanSociety of International Law:' I. 
" ••• Of course, substitution of a bad debtor for a good debt,r, 

, under Article 297 (i) is a mere subterfuge, doing no credit II to the 
integrity of modern times. It'is the tribute vice pays to virtue. 
It was a subterfuge to avoid the inevitable charge of confiAcation." 

7. In discussions where all these objections have failed, !suallY 
the last, most sweeping one is resorted to: lilt is impossib,e to 
unscramble an egg. II . 

This is doubtlessly true. It is not true, though, that the pro
perty issue is comparable to a dish of scrambled eggs. Thene are 
ways to unscramble the results of the confiscation policy a~ least 
to a very large extent. These ways will be discussed now. I 

IV. Suggested Solution. 

A. Fi~QJng the reyurn of c9nfiscate~roperty. 

It has been explained previously (II, A, 3 and 4) that about: half 
of all "enemy" assets obtained in the U.S. have been liquida1ted 
and that of the liquidation proceeds 165 million dollars ha~le been 
spent. Any whatever ardent desire to return the confiscatedl assets 
is bound to hit the quite serious obstacle, therefore, that ~his 
portion of ,the assets is not any more available. That much seems 
to be gone 'forever. ' 
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This amount will increase since the present program of usin~ the 
liquidation proceeds for paying American war damage claims (Icf.
II, B) will require some more tens of million dollars befor~ it is 
to be winded up on August 30, 1956 (cf. II, A, 4) . . I: 

1. For the purpose qf ~ur further discussion it is safe to!start 
from the assumption, therefore, that approximately 200 million dol
lars of the liquidation proceeds of the German confiscated ~ssets 
will be spent at the time a program of ~eturn might eventually be 
~rganized. ,. 	 II '. 

2. The enigmatic source from which this money of an estimat/ed . 

amount of 200 million dollars could be made to flow are the re

payments and, if necessary, prepayments of Western Germany on the 

Post-War Economic Assistance Debt. 


a. The United States have furnished economic assistance to 
Western Germany since the termination of host,ili ties until i/JUly 1, 
1951, amounting to about 3 billi9n dollars. On February 21, 1953, 
the London Conference on Germany s External Debt was close1 with a 
number Of international and bilateral agreements.. I 
In persuance of "the policy of the U.S. to adjust such claims so 
that the obligations of the Federal Republic .~. may be re~uced and 
placed on a basis generally similar to that established fOf the ., 
other free nations of Europe", this amount had been reduce~ to 
one billion dollars. (tlAgreement between the U.S. and the ~ederal 
Republic of Germany regarding the' settlement of the claim Ibf the 
U.S. for post-war econ'omic assistance to Germany" of Febru,~ry 27, 
1953, in! Message from the President of the U.S. of April 10, 1953, 
to the Senate, Gvt. Printing Office No. 26115, p. 135-138; Art.;I). 

On this debt, an interest rate of 2 1/2% is due beginning IJanuary

1953. The first interest payment of 12,5 million dollars was due 

on July 1, 1953, and semi-annually thereafter. 


Beginning July 1, 1958, and semi-annually thereafter, 59 :imstall 

ments of 23.790.000 $ and one final ins~allment of the un~aid ba

lance shall be paid for interest and capital (Article I, ~). 


, 	 II ' 
As of July 1955, a total of 62,5 million ,dollars on inter~sts has 

,been paid according to that agreement. I 
b. It is significant that the agreement has prOVider from 


the outset for the possibility of later alterations. ~ 


aa. 	 Germany is entitled to make prepayments as she may
choose. In such cases she is obliged, though, to 
make the same proportionate prepayment to G!reat 
Britain and France with which countries si~ilar 
agreements on pbst-war economic assistance rendered 
by these two governments were concluded at London 
(Article I, 4). . 
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bb. 	 The continuation of· the policy of confiscatio~ and 
non-return against the yast majority of the Ge! man 
properties is all the more irritating and disdrimi
nating because it is the only exception to the~ rule 
of ~ policy of rcturning vested assets, as applied 
in the case of the German' assets after World Yf1kr I 
and of the Italian assets after World War II, I 
By extending this policy of return to the Germ!an as
sets still confiscated, the princip~e of non-c~nfis
cation will be restored to its full vigour. If is 
generally accepted and emphasized on many occa~:3ions 
that the international recognition and force' of the 
prinCiple of non-confiscation is of vital impottance 
to millions of American investors, defending billions 
of dollars of investments in practically all cfuuntries 
of the world on this side of the Iron Curtain'l 

It is a dangerous disse,rvice to the interests ff these 
American investors to put foreign cO,untries inJ\the 
position to point to the U.S. as a precedent w:ljl.en 
confiscating, "nationalizing" or otherwise taking 
the investments and properties of these Americli,'ns.

I ' 
cc. 	 The policy of non-confiscaiion'has'been applie: re

cently even to private properties belonging to!\Citi 
zens of Soviet Satellites, formerly German All~es, 
A Public Law signed by the President on August~9, 
1955, provides for the divesting "subject to release" 
of property owned by a natural person, citizen Ilof 
Bulgaria, Hungary or Rumania (Sec. 202 b). Prop,erties 
belonging to corporations are not divested sim~ly be
cause all corporations in those countries have :be
come "nationalized", that is take,n overby the \govern
mente These assets, now governmental, are for that 
reason gOing to be used for the paying of war damage 
claims of American citizens against those goverlnments 
(Congressional Record of June 23? 1955, p. 777~). 

The reason for not confiscating the properties of pri 
vate individuals was given convincingly by the ~ssist
ant and the Deputy Assistant Secretaries of Stalte, 
Mr. Morton and Mr. Barbotir, by identical state~~nts 
before the House Foreign Affairs Comnittee (Maribh 
29, viz. July 8, 1955): 	 ~ 

liThe Department of State is of the opinion that, the 
property of natural persons should be excluded • rom 
the vesting program. V/hile the Uni ted States has the 
r~ght to seize suc~ prop~rty, it is considered pnde
s~rable to take th~s act~on; the assets of natural 
persons are relatively small in amount and WE DO NOT 
WISH TO ALIENATE THE SUPPORT OF FRIENDLY NATIONALS 
OF BULGARIA, HUNGARY AND RUMANIA OR 'IMPAIR THEIfFAITH 
IN THE UNITED STATES. Thus the legislation pro-\rides
for keeping the assets of natural persons in a "locked 

! 
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terms as the President or his designee may p1iescribe." 

If it is important to avoid alienation' of friliendly 
nationals, now subject to unfriendly governme;nts; it 
makes no sense not to care for the alienatiO~tOf 
,friendlY nationals, ci tizens of an allied gOVI' rnment. 

ddt 	No additional appropriation from tax payers money will 
be needed for filling the gap in the liquida~ion pro
ceeds. It would be utterly futile and a sym};jtom of 
unrealistic approach to harbour any hope tha~ it might 
be possible to obtain appropriations in the ~ense 
proper of the word from Congress for this pu1 osee 

It is true, of course, that this money coming back 
from Germany under the Post-War Economic Assfstance 
Debt Agreement originally also was American ~ax pay
ers money. There should be no fooling about ithis 
hard fact. . I 
But 	 there are a number of essential differences bet

'ween money which has to be appropriated newl~1 and ex
plici tly for the specific purpose of filling I:the funds 
of the liquidation proceeds and that money tol flow, 
back from Germany in these years and the yea1s to come. 

lao 	 This money has been appropriated and ~pent by
the U.S. already once. It was given wdthou~ 
the slightest reasonable hope to see I'one 
single dollar of it again in the forebeeable 
future. To accept this statement, o~b only 
needs to rec~ll the economic, social,ij politi 
cal and organ:l,zational 8i tuation' of G1rrmany
during ,the years ,she was given that money:. 
desti tute and hopeless. I[ 
It is an unexpected "windfall" that ti ere had 
evolved a German Government being at Ihll in 
the position to incur the obligation [' 0 repay
at least 1 billion $ of that money, - and to 
keep 	that obligation. 

Ilb. 	 Similar post-war economic assistance as been 
rendered to a number of other free co;untries 
in J.!Jurope. Their obligations to repay,l that 
money have been either cancelled altogether 
or reduced to a far greater degree th'an that 
of Germany. II 

Ie. 	 Further "alterations", that is outright re
ductions of ~hat debt had been envisa~ed from 
the beginning already at the time of ~he sign
ing of the agreement of February 27, ~953 . 
(cf~ III,A,2,b). The chief reason for'll such en
visaged future reduction, i.e. German rearma
ment, has materialized in the meantime. 

I 
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Id. 	No outright "reduction" is being aske~ from 
the U.S. The money will have to be paid from' 
the German economy, as agreed upon in IILondon. 
The idea is to use a certain portion 9f this 
money in such way as to give it to Ce~\tain mem
bersof that same German Elconomy whose proper
ties were confiscated. This would amoJnt to 
some sort of indirect or intermediate !"reduct
ion". 

Such "reduction" would have the immense bene
ficial result of removing an adamant d~stacle 
from the road of American foreign pOli\cy. The 

,U.S. has been ready to spend 3 billiods of 
dollars to keep her mortal enemies frdfi starv
ing and to help them recovering from ~ war ,they 
fought to the bitter end. I 

It does not seem to make sense if the U.S. 
should shrink from a proposal to use sbme of 
this money which she thought gone for bver but 
which by a most unexpected developmentl has be
come available once more for removing fhe sole 
sore spot left after her policy to mak~ allies 
out of these former enemies has borne'Such 
spectacular success. . ! 

Ie. 	To keep things straight in the proper proport
ions of financial magnitude, it will b~ helpful 
to remember the fact that the money value of 
all assets confiscated from German owners in 
the t.S. is equivalent to the costs of Ione 
modern division of which Germany is expected 
to organize twelve. , I 
"More than' 500 Mio. $ in German occupation, 	 n
cQst funds have been spent in four yeaFs to 
construct the Kaiserslautern complex", II center 
of the US Western Area Conmland (US News World 
Report, February 25, 1955). ~ 

Does it make sense to keep the equival nt value 
of private assets of those supposed toldefend 

'Kaiserslautern together with American ~roops? 

ee. It may be that the payments of Germany on inJerests 
and capital according to the London Debt Agre1ement 
may not suffice to provide all the money necd\ssary
for filling the gap at the time a return of the pro
perties can be effectuated. l 
In such case, prepayments from the part of tJ Ger~an 
Government should take place. It cannot be ddpbted
that the German Government would be ready to Iponsider
such prepayments if by doing so it can contribute its 
share to a solution of the property issue. 
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ty of prepayments was envisaged explicitly wlhen 
framing the Debt Agreement (cf. above. III A,12,b,aa)~ 

'It is obvious that the Post-War Economic Assiistance 
Debt can hardly be considered to be an inve~tment 
from the part of the U.S. in terms of earni~g in- ' 

" terests on it. It can be assumed, therefore" that 
// the U.S. will be quite ready to accept prepayments, 

?I if offered. The interest rate of 2 172% is l"ardlY 
/1' high enough to make the U.S. eager to enjoy that 

/ interest as long as possible. ' 

/~/ \:../\~ It ~s also true tha.~, GerrpahY happens to be~i tuat-R'./ 1\~\~'~ ed in a section of t~e/world which belongs ~.o the 
. ...\" traditionally troub ,~ areas. It may be con~idered 

, ,~ to be no bad poli td,get debts paid from ~uch 
{(,.:~}~~:< areas in not too many installments. II 

3. Not ~ll the money spent from the liquidation proceeds Will 
have to be procured from this source of the Post-War Econo~ic 
Assistance Debt. The German owners will be ready to contr~bute 
their share to the solution of the assets issue by making ~ sacri
fice. They will be ready to waive a certain portion of the]lir 
claims. I 

a. This idea: is not new.., After World War I, 20% of i he as
sets had to be sacrificed by the owners (cf. above I, B, 4). This 
was meant to be but a temporary sacrifice, it is true, but Ito be 

reasons discussed previously, this sacrifice turned out to'be a 
permanent one." I 

b. The same idea has been discussed after World War II when - ".people began to look for a solution. To cite but one exam~let the 
bill introduced by Senator Chavez 1953 (S.J.Res. 92) provi~.ed for 
the return of the assets,. subject to a deduction of 20%.. !I 

c. Assuming a sacrifice of 20% from the part of the 6wners 
of the assets, valued at about 450 Mio. ~ (cf. above II, AJ 2), an 
amount of about 90 Mio. $ could be deducted from the total I claims 
of the German owners. 

These figures are including, of course, those properties claimed 
by their owners to be non-German.. It is impossible to asc~rtain 
beforehand how many of these owners, if any, will be readY to 
accept the burden of the sacrifice - and the "taint", by i 1 plicat
ion, to be German. If faced with the al t(~rnative either to !have1back 80% of the property immediately or to fight for the 100% 
by continuing litigation wi th all risks, costs and quarrel~" it 
is safe to assume that at least·a considerable number of tHe ap
proximately 23 cases now under Ii tigation will, be very gla'i to 
choose the 80% return. . 
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d. The application of the same sacrifice to all owners may 
tend to be unfair to the smaller ones. It might· be preferra' Ie, 
therefore, to accept a gliding scale for levying the deduct~Dn 
according to the size of the asset, asking more from the lar~er ones 
and less from the smaller properties. , 

B. Financing the payment of war claims. 

For financing the payment of war claims, the same source sh9uld 

be made available: repayments and, if necessary, prepayments on 

the Post-War Economic Assistance Debt. I 


'1. It is of high significance that this idea has already b]en
adopted in principle up to an amount of 100 Mio. <:~ by the sd
called "Tentative Plan" of the U.S. Government, as discusse~ during 
the intergovernmental talks at Washington ending March 4, lQ55. 
The U.S. Government intends to propose to Congress to use lqO Mio. 
$ of the payments of the German Government on the Post-War Econo
mic Assistance Debt for paying up to ~IO,OOO,-'to American ~ar 
damage claimants. The introduction of a bill providing forllsuch 
settlement is expected any,time. (Introduced on June 8, 1955, 
H.R. 6730, Sec. 202). ' 

2. The merits of 'enlarging this limited application of the idea 
to all American war damage claims are'numerous. 

I 
a. The total value of the German assets is not suffic"ent 

to meet all war damage claims (cf. above II,B,2,b). A Congtess
and a Government conscious of their obligation towards the Ameri

II can war damage claimants will, therefore, have to look for ether 
addi tional sources anyhow. II 

b. It is not possible to look to the German Govern~en1 ~s a 
source for such payments. This road is blocked by Article 5 (2)
of the London Debt Agreement saying that "claims arising out of the 
second World War by ••• nationals or countries ••• which were at 
war with ••• Germany .•• against the Reich shall be deferrel until 
the final settlement of the problem of reparation. 1I No suchlfinal 
settl~ment has taken place nor is it being contemplated now. The 
reasons for this clause actually protecting Germany agains til war 
damage claims are numerous and intricate. One chief reason fuas 
been to reserve "Germany's ability 'to pay" to her foreign pte-war 
creditors, amongst which American creditors are occupying trle first 
place. ' 

c. No further appropriations from new money raised by the 
tax payer will be necess~ry for Congress if it chooses to u e the 
money flowing back from Germany under the Post-War Economic Assist 
ance Debt for settling the debt of the nation towards those citi 
zens who carried more than the average war burden. 

d. This method will also provide for a quick payment. It must 
not be forgotten that the as yet not liquidated portion of the Ger
man assets (estimated value 165 Mio. $) cannot be sold and ~ade 

I 
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available for payments to the war damage claimants until and lnless 
the law suits now pending regarding these assets,will be deciaed. 
Some of these suits are pending for years. Since everyone of i~hese 
cases involves intricate issues of international as well as dbme
stic law, it is safe to assume that it will take many more ye1krs 
to get a court decision. . I 
As long as the se assets are under Ii tigation, they cannot be ,sold. 

There have been attempts, it is true, by introducing appropriate 

bills to make a sale possible inspi te of litigation. These at/tempts 

have been 'unsuccessful so far, becauseit is widely doubted~:f sale 

would be in accordance with constitutional law~ 


But even the liquidation proceeds will be blocked from being used 

for the purpose of paying war claimants until and unless the 
suit 

will be decided upon by the court. 


At least some of these assets will never become available fon.'1 pay
ing the war damage claimants, because it can be assumed that.of 
the 23 assets under litigation certainly a certain number wi]l be 

said by the courts to be non-German. 


, II 
e. The use of the repayments under the Post-War Economic 


Assistance Debt for the paying of the American war damage cl~imants 

should be executed as a temporary measure of the US-Go~ernment 


not constituting any waiver of an eventual reparation claim ~f the 

U.S. against Germany. It may be that at the time of a four pbwer 

peace treaty with Germany, the Soviets may be pressing for mpre 

reparations. It would be unwise' for the U. S. and not in the II in

terest of Germany either if the U.S. would not be in the pos~tion 


to sit in on the ~eparation issue, leaving the field to the foviets. 


f. Being an unilateral decision of Congress and the Go~ern

ment of the U.S. how to use money due to her from the Government 

of Germany, it would be in full compliance with Article 5 of the 

London Debt Agreement (cf. above 2, b). 


3. Last not least, the method suggested scems to be the most 

feasible way to save private property of friendly foreignersl, in

deed of allies, from being used for payment of debts of a fo eign

Government. ' 


It is not difficult to foresee situations in which a foreign govern

ment might state to have claims, real or fictitious, agains~ the 

American Government .• It will be a welcome precedent to such Igovern

ment to point to the U.S. Government when taking American pnivate 

properties under its jurisdiction to settle that claim. 


In this wicked world, it may even happen that a claim againjt the 
U.S. Government will be put up in order to have an excuse for tak

ing the private properties of Americans, be they oildwells~ banana. 

plantations, office buildings or bungalows. 




v. 	 The interest of the American investor is asking for a 
return of the German assets. 
-...-. ..

The interest of the American investor has been defended by the 
State Department in its note of August 28, 1953, addressed to 
the Government of Guatemala with the following words: 

" ••• The obligation of a state imposed by international 1aWl to 
pay just or fair compensation at the time of taking of prolper.ty
of foreigners cannot be abrogated from the· international si~and
point by local legislation.' If the contrary were true, st'ates . 
seeking to avoid the necessity' of making payment for property
expropriated from foreign. nationals could avoid all pecuni~ry res
ponsibility simply by changing their local law, Every inthr
national obligation could thus be wiped qff the books. BU

1

[' in
t,crnational law cannot thus be flouted. Membership in the family 
of nations imposes intcrnational obligations, 

", •• The Un~ted States seeks only that which is just tha~ which 
is reasonable -- that which is fair -- for American investors in 
Guatemala". 

Bremen, March 1956 	 Dr" E. SchUtte 
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