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INTRODUCTION .

As the natlonal dlscu531on of health care reform enters 1ts
final stages the focus remains on the issue of unlversal :
”coverage. The President's" original proposal and those ‘offered by
_three Congre551onal commlttees would- achleve that. goal largely by
1mplementat10n of a shared requlrement on’ employers families and -
government (v1a subs1dy payments to employers and famllles), to
“purchase insurance . for all Amerlcans. ' L .

A number of other proposals espouse the goal of unlversal
‘coverage but suggest an incremental, or step by step approach )
..’The short term goal of such approaches is to gradually reduce the
" numbers of the uninsured from approx1mately 15% to between 5-10%
- of the populatlon.z The means of ach1ev1ng that short term goal
f_lnclude insurance reforms and government subs1d1es to low-lncome
*1nd1viduals who purchase 1nsurance pollcles.x’ : .

: Included for the purpose of thlS analy31s in the 1ncremental‘\
mategory are. proposals offered by. Senator . Robert Dole, :
Congressman Jlm Cooper’ and, Senator John Breaux and the blll
roduced. by the Senate Flnance Comm1ttee.~~

Suchfproposals appear to offer,a less:expens1ve and ‘less

'Aind1v1duals below‘the poverty llne.b (ThlS is because 1nd1v;dualsgiwiwi
“under the’ poverty llne receive the most generous sub31dles4——f‘ ‘
usually 100% of prem1um~: and have first call on. those R




: Under some - of these proposals fully funded a decrease»in‘ R
"the numbers of the 1nsured in 1999. from 15% to 9-11% ‘of the . o
populatlon is possible., A decrease of greater amounts "is. very

] : unllkely,runder any -of the proposals. "A decrease in the numbers

o of the “insured to the sometlmes stated goal of 5% 1s v1rtually

C ' 1nconce1vable.v o - : : - :

. ThlS 1t should empha81zed may be the case even 1f the .@ e .

'subsidy . schemes 1n the 1ncremental proposals are made .. : '”, ‘

oons1derably more generous. As sub51d1es are expanded.inc ea31ng

As a result in the absenoe of- an employer requ1rementw'

*purchase 1nsuranoe substantlal 1ncreases in, subsidles'produce
-only. very modest galns in the numbers of 1nsured and at very
high costs.

. . Wi .o e ., P . ,

a ."At the heart of the 1ncremental proposals ig the assumptlon"V-

. that before mandates to purchase 1nsurance are 1mposed “ux
”reformed insurance marketplace featurlng greater -access’: to
_insurance should be g;ven a’ chance to work: -—i e.":reduce‘




'«»"MARKET REFORMS AND THE REDUCTION OF INSURANCE ;_cos'rs

Advocates of such measures belleve that the reforms proposed

' can srgnlflcantly reduce the. costs of 1nsurance ‘especially for

,x'purchase 1nsurance. -

.1fbe less than 1 mllllon 1nd1v1duals)

\small groups. ‘As a result, they assert, even without 31gn1flcant
- 'subsidies, reform will lead more employers and 1nd1v1dua1s to

\,.‘

No doubt thlS 1s true with regard to at least one group- o

reason to belleve that market reforms

,5]¢ As 1nd1cated in a recent analy51s by Lew1n VHI 1 market”
N reforms espeCLally in. the absence off”nlvlrsal coverage
s}hlgher risk .
the overallvlevel




*fin the employer or family purchase of insurance., As a

" number of. studies have concluded; "the’ dgreat maJority of the

. uninsured ‘have no insurance because ‘they or their employers b
"‘cannot ‘afford it or because they choose not to buy it. '

~ Market reforms which cannot’ in.and. of themselves -
-substantially reduce insurance costs won t change this.__j*

\

.%POORLY OR UNDERFUNDED SUBSIDIES

If market reforms alone w1ll no A
. or. 1ncrease the. numbers of ‘the: 1nsured offering subsidies to
;low 1ncome individuals may help to achieve the latter goal.,,

But the nature of sub51dy schemes 1n incremental approaches
raise serious Questions about the. Willingness of their backers to\ ]
.. fund the subsidies’ required to produce even modest gains in a
”'coverage.' Proposals offered by Cooper and Breaux and by, the'

‘Senate Finance Committee appear to be’ underfunded --e.g. the -
" revenues . and sav1ngs generated may not produce the subsidies

"Vpromised _The ‘proposal by Senator Dole ‘while- perhaps fullysl‘

.Hffunded offers far’ too little. sub31dy ‘to far-too few ind1v1duals
‘rto make a significant impact on,. the numbers of the uninsured' o




u’uwould be necessary‘to fully fund the proposed sub31dy levels.5

The Cooper plan would force health plans includlng the
‘self-insured to absorb these sub51dy shortfalls or to pass the
iunderpayment by sub81dy ellgible 1nd1v1duals on “to those paylng

('fépfull cost.

‘1§an upward splral of health 1nsurance premlums

‘é.system.

‘

The CBO" concludes that such a process‘"would be extremely
‘complicated, its feasibility is doubtful.®' Eallure to']*yv~~ o
'~adequately fund the subsidies, the CBO argues"

. de llnes in; heal”h
;:1nsurance coberage and potentlally, the collapse ffthe§HPPC

: Even 1f subsidies are fully funded;¢CBO;concludes the~o
'Cooper ‘plan’ would do llttle to 1ncrease the numbers of" insured

. who are above’ poverty levels. '« As: 1ndlcated in Chart I, v1rtually

c.all the gains, in.terms.of 1ncreased coverage (ll mlllion more’
~1nsured 1nd1v1duals) would come .at the ‘under 100% of poverty’

.. level. :Only 2 million of the 18 million . Amerlcans above the

lipoverty llne would gain insuranc: (chart p.f29)

The Senate Flnance Proposal,

"could, result 1n~ﬂﬁ“¢‘
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“nlnsuredQﬂ In subsequent years (unspec;fled by Dole) thlS "full"’

L sub81dy would be’ avallable to those below  100% of poverty. The‘t

, sub91dy would phase out (avallable funds permlttlng) at 150% of‘ﬂ
:poverty. '

Such ‘an- approach 13 11kely to have almost no- effect on ; o
‘1ncrea51ng health insurance coverage. . A’ famlly of four-at 50% of-};
-poverty ($7 500 per year). would be- requ1red to pay $1,250° to- e
$1,500 for a health 1nsurance pollcy.’ Analy31s by both Lew1n andﬁ}'
;'CBO suggest that no more than 30% of families. made “such'.an offer‘
" are- likely to.accept: it. An optlmlstlc assessmentfis ‘that t]
vfsub51d1es offered: by Senator" Dole's proposal would.increase
. “'coverage by at most 8-9 million. people,.and 1eave approxmmately
328 mllllon unlnsured at any p01nt 1n tlmev ‘

o ;“.“.'§fI?'IR’['JéTﬁR§L‘»'FI;AWS'.'~ _'IN INCREMENTAL .REFORMS




R

..10.4. mlllion unlnsured (about 25%. of the total. unlnsured
f;jpopulatlon) have 1ncomes of over 300% of- poverty.fv

- subsidies. are. likely to produce effects on the purchase of:
employer- sponsored insurance which limit the capacxty of the
extra subsidy dollars to: produce substantial net gains in' the.
numbers. of the insured. It is these .offer. effects that- reveal
_the 1nherent flaws in. the 1ncremental approach

.ASSESSING 'THE IMPACT OF VBRIOUS SUBSIDY PROPOSALS

Table I presents .an overv1ew of coverage of the Under 65

"populatlon projected to- 1999‘ Over 11, million of. uninsured have~m :
- family incomes. below poverty. Almost 19 million of the\unlnsured‘.”

have famlly incomes between 100 and -300%:of poverty Another ’;'J

‘u\
.

S

As the above analys1s would suggest fully sub31d1zing

‘,lend1V1duals under 100% of poverty, is llkely to produce
'f581gn1f1cant 1ncreases in this class of the .uninsured. ” ~-On the
- 'other extreme, no'. sub51dy scheme - contemplated would reduce the

vwhinumbers of ‘the .uninsured. above 300% of poverty (although,

... community. ratlng and 1nsurance reform mlght reduce those numbers

'\;“somewhat) U : .

t .‘ > : - . . L Lo

“In’ the absence of a mandate then addltlonal progress"

f;toward unlversal coverage Wlll hlnge largely on the impact of an P
sub51dy_scheme ‘on the 18.8 mllllon (44% of the unlnsured) between R
.100 ‘and300%" of‘poverty - iy S ‘ ‘. v ~ e
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‘:.the employer to offer coverage to all (1f coverage is offered to
any) reduces the probabllity that the employer w1ll drop
,coverages. '

] The questlon then becomes under what 01rcumstances w1ll

4?employers drop coverage of all employees” 'That decision: may

depend largely on_the salary mix in any-given place of -

employment. (See Appendlx) The hlgher the percentage of low-

income, sub31dy~ellglble 1nd1v1duals the gréater the: llkellhood L

" that' an employer (and its employees) ‘might benefit.from. the =~ - -
dropping of coverage for all. (Such a de0131on would: hot; seem so .

“'-7unlikely as might now be expected ~In a- reformed 1nsurance o gl -

"market all ‘individuals would ‘have’ access to pollcles at
community,’or modlfled communlty rates. - Under such- circumstances
,hlgher wages ! ‘in ‘exchange for. dropped coverage might seem a.
-reasonable’ exchange for many mlddle and upper middle 1ncome
employees) . S : .

Coa
-

o The second assumptlon made ‘hére relates to the tax :
,deductlblllty of insurance. The' decision on whether ™ an employer

\'}_covers all or.drops all will hinge, in part, on this: issue. " If-

those, benefits are deductlble for 1nd1v1duals ;as they are for
’group purchased 1nsurance -~ and . as is the case 1n most - 1nsurance
reform/subsmdy propcsals-— there is. less 1ncent1ve for employersvv

| and. employeés to; arrange for group. purchased insurance, © and more -

?RilndiV1duals from. 82.6%, of the non-elderly pOPUlatlon to 87%;

':?1ncent1ve for them to look: for the most profltable 1nsurance
Varrangement Such an. arrangement could 1nclude dropplng

?jemployer sponscred 1nsurance for all ~ x'and.taklng

at‘would guarantee all acceSS“tf‘non experlenc
pqliC1esQ; : e TIPLER

fgpoverty the numbers of sub31ded 1nd1v1duals rises by almost 10
x?mllllon people with less than two. mllllcn of “them newly 1nsured
mAnd at’subsrdy levels “up.. to '300%. of poverty the numberSfof !

;Subsidlilng t0}l50% of poverty moves the percentage “Bf 1nsured

ﬁgdsubs1d1es up to 200% of poverty would raise: that percentage by*A*??"y
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o Just one point to 88% subsidies of up tov300% of poverty would
.. increase the - percentage of the ‘non- elderly 1nsured by 2 more
p01nts to 90% : Ce R B o

Thus as subsmdles levels 1ncrease the numbers of Co
sub91dized 1nd1v1duals rlses much faster than ‘theé numbers ‘of the
newly insured. To. produce an increase’ of’ 1nsured 1nd1v1duals s
. from 10.8 million to 17 million, an. addltlonal{SB mlllion already
1nsured 1nd1v1duals are sub31d1zed.~ C g

o

. et

flnd1v1duals.. With a subs1dy level of 150%ﬁoflp verty, total
subsidies are. estlmated at $37.8: bllllon in-1999, :$23.1° bllllon
.of Wthh goes to. the - prev1ously unlnsured. ub51dlzlng !

addltlonal SlO 8 bllllon only $2 9 - billlon of _.which goes to the

newly 1nsured.,f Sub31dlzlng 1nd1v1duals up’. to-300% of poverty 2
.increases total- subsidy costs by another $39’
blllion of whioh goes to the\newly 1nsured.‘

In terms of dollars per newly 1nsured' a- subs;dy level of
150% of poverty produces a subs1dy ‘cost of '$3,468 per newly :
1nsured 1nd1v1dual At 200% of poverty the comparable flgure 13'
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‘.Millions: of pe‘op'.lé r*eoo‘iving’" ;.).rémium: subsidies (1999) ‘

Family income | Newly Formerlry:“ | Other - |- Total |
as a-percent of | insured _employer” | private | with - -
poverty ' ‘coverage subsidies -
' ' Subsidies extend to 150% of poverty
Total “109 |55 | 34 | 198 - :
— B — — Percent of
‘ - , _ |- population with
0-99 8.3 L9 |19 | 121 | o covemee
100 - 124 17 | 16 | 07 | 40 | 87% of nonclderly
125-150 L0 | 200 | 07 | 37 | g9% oftos;al |
: ” _ ' SubSidies extend to 200% of poverty
Total 127 | .16 | 48 | 2010 | -
= | Percent of the .
; ' — — A S — —_ population with .
0-99 8.3 19 | 19 |- 122 coverage:
100 - 124 17 | 17 | 07 |- 41 | 88% of nonelderly
125 - 149 15 20 |07 |43 |
— — ~ T 90% of total
150 - 200 1.2 59 | 14 | 86 o |
, | 3 | Sub51d1es extend to 300% of poverty
Total | 172 30, 5:.1-; |23 | ss0 |
T ‘ ‘ - Percent of
—_— — — e populatxonwuh
‘0-99. 8.3 L2200 19| 124 | coverage
100' 124 |22 ] -'»1.9{:3-: 07 4.8 90% of nonelderly Il
1251490 | 16 o237 07 | 46 =
T — 91% ofelderly ;
1150 - 199 % A A 5"66  14| 1070 |
200 - 299 23 |oo1me | 25| 22507

“Note: Employs CBO methodology for deterrmnmg wﬂlmgness to apply for subsmhes and pay

for insurance.  Percent of persons who drop. employer-sponsored insurance to recolve o
subsidies increases from 50 peroent as the propomon of msured workers ehglble for

'SubSIdleS mcreases

 Unofficial staff estimates. - s




Government expenditures on premium subsidies, billions of dollars (1999)

Family income | Newly .| Formerly - | Other . | Total
as a percent of | insured employer private | subsidies
poverty : * | coverage ’ :
| Subsidies extend to 150% of poverty
Total 23.1 | 85 6.2 37.8 |
- ' - - Dollars per newly
‘ - _ insured:
0-99 19.6 4.5 4.6 28.6 :
‘ $3468
|| 100 - 124 3.0 2.9 1.2 7.1 ‘ o
1125 - 150 0.6. 1.2 04 | 22
, Subsidies extend to 200% of poverty
Total 1 260 | 147 7.9 48.6
K : Dollars per newly
: : — - ~ insured:
0 - 99 19.6 4.7 46 .| 288
, ' $3827
100-~124 | 35 ©.35 | 14 8.4 .
125 - 149 2.2 B § 1 6.3
150 - 200 07 | 35 08 | 50 | ..
- Subsidies extend to 300% of poverty -
| Toal | 329 | 338 i1 | .78 | -
‘ 3 1 B | Dollars per newly
: —— : : : insured:-
0-99 ol 196 | 52 .46 | 293 x B
, —— « — — — $4523
100- 124 4.9 41 - [ 1.6 | 10.6 o
125-149 | . 31 | a4 | 14 | 89
150-199 | 40 | 97 | 21 | 158
1l 200 - 209 14 | 104 | 05 | 133
Note: Empons CBG metﬁ'&iology for determining willingness to apply for subs1d1es and pay :

for insurance. Percent of persons who drop employer-sponsored insurance to receive
subsidies i increases from 50 percent as the proportlon of msured workers ehglble for .
subsidies i increases. \ :

 Unofficial staff estimates. 7/18/94



Coverage of '(;he'U.S.V. population under ‘6'5, current law (1999)

Famiiy income Total Employer- ) Other private Uninsured
as a percent of | - population .~ sponsored coverage :
poverty (Millions) . coverage
; Percent of income group with‘sﬁeciﬁed-cbveragé
Total 232.8 X 85 . 17.4
0-99 34.8 11.2 7.6 32.6
100 - 124 10.3 31.7 9.3 355
125 - 150 0.1 392 9.9 35.2
151 - 199 21.3 535 9.1 - 27.6
200 - 299 41.0 74.6 8.5 13.9
300 - 399 37.7 74.6 8.5 13.9
400+ 77.5 83.5 85 6.7
Millions with specified co?erage

Total 348 145.6 19.8 40.4
0-99 348 3.8 2.6 11.3
100°- 124" 103 - 3.2 1.0 3.7
125-1490 | - ‘101 | 39 1.0 35
150 - 199 213 113 1.9 5.9
200-299 410 - 306 3.5 5.7
300-399 37.7 28.1 32 5.2

1 400+ 75 64.6 6.6 52

‘Note: Medicaid and other public c'overagé is not shown. ‘EBRI tabulations of insurance
coverage by income from the March 1993 Current Population Survey were projected to
match CBO’s projection of the number .of uninsured in 1999.

Unofficial staff estimates. 7/18/94




Apply EBRI’S mcome dxstnbuhor; of the dmﬁsured (from the March 1993 CPS) to
‘million).

| growth between 1993 and 1'999 1n, the EBRI‘ esti'fnate

Afof coverage by mcome also
ad_;usted for populaﬁon growth '

-

populanon w1th other types

ey i
"
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S » ':I am also assummg that mdmduals get the tax- break that is now. avarlable to
U BT employers—-so ehg1b1e workers are always better off wrth the subs1dy; than

Current Med1ca1d recrprents are enhrely leftout of the calculatlons In partlcular the
eost of ‘premmm subsrches for current Medrcard rec1prcnts 1s not mcluded in, the total .




v 08/18/84 09:10 202 514 4482 DoJ DLA . ooz

CRAFT
Bepactment of Justice |

Jels | | o
B frn osd o hasaci Ths Dt e
phat pavounly land + qro by Huse b Cresgyt Commecce
IDENTICAL 70 P ook 0 ampisws bo gt oklermnt fo Finanes

MW et 1o chan ' STATEMENT OF - AN
WILLTAM C. BRYSON N | . LS- “87()

ACTING ASSOCIATE ATTORNEY GENERAL
BEFORE THE
COMMITTEE ON FINANCE
UNITED STATES SENATE
CONCERNING
MEDICAL MALPRACTICE ISSUES IN HEALTH CARE REFORM

PRESENTED ON

CF T Clined o 4o Bob Pumie
P (STe) ks it S
=0




0'5;‘19/9# 06:10 202 514 4482 DOJ OLA @ooa

DRAFT

I am pleased to submit this testimony regarding the Health
Security Act and the Adminisﬁration’s proposéls relating t§
medical malpractice reform. The President is grateful for the

 priority you have given this legislation. Every member of this
Administration stands ready and willing to assist you and your
colleagues, so that we may realize the prompt enactment of this

historic proposal by the Congress.

The President’s health care réform plan is the most detailed
and comprehensive health care reform proposal ever offered. As
- with other parts of the plan, the President has committed his
views to 1egislation, and my testimony is part of a continuing

dialogue on those views.

There are many things wrong with the medical malpractice

. system as we know it today. Some who are injured are perceived
to be overcompensated; others are undercompensated or shut out of
the system altogether. There is little empirical evidence that
the malpractice system deters substandard care or promotes the
practice of quality medicine. We all know that the civil
litigation éystem can be ineffiéien: and»expénsive. We know that
doctore practice defensive medicihe which, at least in part, is

related to malpractice litigation. While the costs may be hard
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to quantify, we do know that such practices have contributed to.

the soaring copts of our national health care bill.

The President's proposal attempts to adéress the problams
with the currenﬁ malpractice system, while recognizing that
medical malpracticeé litigation is a fundamental agpect of basic
state tort law and jurisprudence. We know that virtually every
state has adopted specific malpractice reforms since the
malpractice liabkility insurance crises of the 1970's and 1980's.
Each of those reforms has been tailored to the unique
circumstances of the respective state court and civil justice
system involved. 'We strongly believe4that medical malpractice
cages should continue to be ;itigated primarily in the state
courts and that medical malpractice reform should respect the

fundamental nature of state practice and procedure.

Before I describe the specific reforms contained in the
-Health Seéurity Act, I want to refer to the conclusions of
several of the best studies of medical malpractice. Some of
ﬁhese are probably familiar to you, but they are worth repeating.
However, one of the frustrations about this whole issue is the
lack of good empirical data to guide our deliberations. For a
problem of this iﬁportance, the scarcity of reliable research
data is astonishing. I am hopeful thaﬁ we might address the need
for top-quality empirical regearch through this legislation and

an increased emphasis on federal funding for such reasearch.
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The Harvard Medical Practice Study of hospital dlacharges in
‘New York in the mzd 1980'l found that 3 7% of all people
discharged from the hospital suffered adverse medical events.

Over 25% of those, or 1% of discharges overail, vere due to

provider negligence.

Only one out of eight patients injufed as a result of
negligence filed a malpractice claim, and only one out of sixteen

received any compensation from the tort system,

- In New York, the average delay between initial claim and
eventual payment was six years, and over ten years for the more

gerious injuries.

A different study found that many injured parties are
.frequently undercompensated, particularly those suffering
permanent, serious injuries. Because payment typically comes so
long after injury, funds for early rehabilitation are not

available.

For every patient. who does not receive fair compensation, -
there is a doctor who feels financially threatened by potential
lawsuits, the unpredictability of jury verdicts, and high |
liability insurance premiums. In one major stﬁdy, over 80% of
patients who filed suits had not in facﬁ been negligently

injured. Physicians view the malpractice system as haphazard,
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unpredictable, and personally traumatic, exposing them to the

attendant costs and delays of our troubled civil justice system.

Striking the proper balance of competing concerns in this
environment is not an easy task. There is no gimple solution.
There are strongly held views on all sides, and some truth on all

sides.

i -

The Presidenh's proposal provides two new mechanisms for a
' more eensible and cost-effective approach to resolving medical
malpractice disputes. First, it encourages consumers and
. providers to settle malpractice claims outside of court. Every
health plan will be recuired to develop and havé in place at
least one alternative dispﬁte resolution mechanism, and every
claim against a doctor oY, other prdvider.must first be referred

for alternative dispute resolution before it can be litigatad.

While ADR is not binding, meaning that‘consumers
dimsatisfied with the outcome can go to court, it is mandatory.
gttempting to settle malpractice claims before they get to court
has rewards for both patients and providera. Parties suffering
real injuries will be compensated gooner and claimants with
smaller claims will have increased access to a digpute resolution
mechanism. The plan administrators will be aware of those

providers with a track record of claims against them, and
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physicians may be spared the expenge and distraction of defending

groundless claims.

Second, the‘Haalth Security ActAprovideé that the National
Practitioner Data Bank will make available to the publiec the
names of practitioners who have & pattern of malpractice payouts
or sanctions. Under the Health Care Quality Improvement Act,
malpractice payouts and ganctions are reported to the National
Practitioner Data Bank and are made available to states or
accrediting bodies, but not to the general pﬁblic.

For the firgt time, the namés of licensed health care
practitioners with repeated numbers of malpractice payments or
‘sanctions will be a&ailable to the public., Combined withvthe
quality measures in the proposal, the public can make more '
informed choices about the practitioners they choose. With
adequate information, consumers can improve the qﬁality of ﬁhe

‘hedlth care they receive by their choice of practicicners.

The Health Security Act also contains certain proposed
reforms to discourage the filing of frivolous lawsuits and to

provide fair, uniform national rules for malpractice awards.

First, the proposed Act limite the amount of a lawyer’s fee
to no more than one-third of the amount recovered in a

malpractice case. However, states may impose lower limits.

5 .



‘v8/18/84  086:12 T202 514 4482 DOJ OLA Zoos

CRAFT

While some haygAchallggggd this proposal as unfair tokplaiﬁtiffaf
trial lawyers, it is a change which has already been implemented
in gome form in the majority of states. In fact, the Federal
Tort Claims Act, under which‘hedical;malpracfice suits are
brought against federaily-eﬁployed health care providers,

establishes even lower attorneys’ fee limits.

Second, ﬁﬁder the Adhinistration‘s propeosal, before a lawyer
can file a medical malpractice lawsuit, he or she has to first
consult a qualifiéd medical specialist, and prepare an affidavit
including a written report by the medical Speciaiist. The
written report must contain the specialist’s determination that
the specialiét has reviewed the ﬁedical records, and believes
there is,a‘“reasqnable and meritorious" claim. Courts can impose
sauctions against a plaintiff or attorney for affidavits

submitted without reasonable cause.

Third, double recoveries are eliminated by abolishing the
ccllaﬁéfal source rule in both federal and state medical
malpfactice cages. The proposal redugeé the amount of recovery
by any amount Secoveréd from another source, such as private
dipability insurance. Again, this is simple fairneés. If a
health plan already provides for the health coverage needed by an

- injured patient, there is no reason that'a malpractice award

ghould include this amocunt.
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) Fourth,vthe proposal allows. either party .to.reguest . that an
award be paid periodically rather than in a lump sum. The judge
wculd determine the schedule based on the needs of the injured
party. This broposal, which is consistent with the
recommeﬁdations of the National Conference of Commissioners on
Uniform State Laws, is imédrtant for both injured parties and
defendants so that damages will compensate people at the time

they need the money.

Over the past months, we have examined mény different
op;ions. I know that distinguished Members of the Committee méy
.have different ways of addressing the same proeblems we have
identified. We hope to discuss how best to accomplish our common

goal.

One of the issues that has been debated is consideration of
caps on damages in malpractice cases. Many urge that a limit be

~ placed on non-economic damages, such as pain and suffering.

We havé examined that issue in deﬁail, and heard every
opinion, It was decided not to recommend caps on damages, and
let me’explaih briefly why that decision was made. First, we
héve degsigned a series of changes intended to aad:ess specific
problems with thé malpractice system. If we address the problems

of frivolous 1awsuits and the lack of effective quality measures,
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and if we place limits on double recoveries, there is no reason

to place arbitrary limits on damages.

‘Second, as I mentioned earlier, studiea'havevahown, and it

is obvious, that those affected by caps on damages are those most

severely injured who are likely to get large awards. AI: is those
same individuals ﬁhc need the money to allow ﬁhem tb.get on with
théir lives. No one wants to tell persons who have been severeiy
injured through the negligence of others that they will not get
éompensation becaure theré is ah arbitrary limit, and that they

are simply out of luck,

Third, the states have enacted various limite on damages,
and a few states have even held éicap on damages to be
unconstitutional under their respective state Comstitutions. It
would disrupt those state initiatives to impoge limits at the
federal level. The state limits vary widely. Por eiample,
California has a cap on non-econcmic aamages of $250,000; Indiana

hag an overall limit of $750,000 for all damages.

The Health Security Act attempts to strike a balance between
the needs of those who are injured and those working diligently

to provide high quality health care. We believe we have done

‘that. We recognize that this is a controversial area, with

-~Strongly held views on all sides.
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Let me also add that the problems of the medxcal malpractice
system are exemplary of the many difflculties confronting our
civil justice system at both the state and federal levels. The
Justice Department has undertaken a major‘acéess to justice
study,,éimed at reducing the costs and delays of civil
litigaticn, inereasing access to our justice system for all
litigants, and restoring public confidence in a system which is
fundamental to’ our concepts of law and liberty. I am hopeful
that we will scon formulate proposels that will address the
problems inherent in medical malpractice and other kinds of civil

litigation.

I appreciate the opporturity to discuss our views and I look
forward to working with all of the Members of thisg Committee in
the months ahead as we move forward in our histeric effort to

guarantee health security for all Americans.



