~

F: HSA GEPHARDT:PRINTG.009 - - ... .. - Title I, Subtitle D .
. Lo - United Snates income,} dxsabﬂm nercewed nealth snatus, or -
o o ) numpaced need for health services; or . .~ > T
L y T (2) based on personal characteristics of a p&txent of the A
. e R prowder such as race, age. gender, sexual orientation, lan-, - .

... guage, religion, naticnal origin, status of an eligible individual - 7
., . as a citizen of the United Scates, income, disability, percewed‘
- 1 health status, or anticipated need for health services. -

.7, 7. -7 .e) OTHER SPONSOR ACTIVITIES.— A certified health bénefit plan -
e - sponsor described in subsection (a) may not discriminate, or engage
o Tt (directly or through contractual arrangements) in any other activity -

that has the effect of discriminating, against an individual or entity
on the basis of race, age, gender, sexual orientation, language, reli:
gion, national origin, status of an eligible individual as a citizen of
- the United States, income, dlsabﬂxty, perceived health status,. or
.antzcxpated need for health services:

A o (d) BUSINESS NECESSITY.—Except in the case of mtennonal dis- .. ,
D ... .  crimination, a certlﬁed health benefit plan sponsor may notbecon- . . 0
. .. .«.- 7 sidered to be in violation of this section, or of any regulanons is- -~ . L

s ' ) sued under this .sec¢tion,. if the sponsor. demonstrates, in'a civil ac-
tion under subsection (é], that each action of: the sponsor that is .
otherwise P!‘Ohlblted under this section is required by a compelling . [~ -
business necessity and cannot be accomplished by less discrimina- = -
‘tory- means. Nothing in this subsection shall be ‘construed ‘to pre-
‘clude the person' alleging the violation from havmg .an opportunity -
“to: present evidence to rebut the evldence presented in support of .
such demonstration. . - A
~ (e) REMEDY.—A person ~who is aggneved by a. molanon of this .-
B secnon may,-“in a.civil. action, obtain appropriate relief, including
‘actual, compensatory, and punitive damages and equxtable rehef
S - .. against any appropriate party. .
R _ (O ATTORNEY'S FEES.AND COSTS. —In any ‘action under Sub :
o .. .. section (e¥in which the plaintiff- substanually prevails, the -court
Z.w 7 - shall.award the plaintiff ‘reasonable attorney's fe¢s (at generally’
T “prevallmg hourly ‘rates), reasonable’ expert-witness fees, and other - -
DT " "reasonable costs, unless the court: ﬁnds that such award would not. R
o s 77 tbe appropriate. .
[ SR L (g) EXHAUSTION oF Rmsmr:s —In an acuon under subsecuon' SRR
Ui 2o (), thé court shallexercise jurisdiction without regard to- whether . ..
' ~..:° .., - the aggrieved individual has exhausted  any administrative or other * °
... - remedies that may:be available to the mdlvxdual under part Lor .
A " that are otherwise provided by law. -
R {(h) CONSTRUCTION. —’\Tmhmg in this sectxon ma\ be construedf‘
e R permxt a right of action with respect to any. practlce or activity -
T ‘that is e\phmh authorized- under section’ oOOS(b)(B) or ‘3008(b)4).

f o SEC 9334, NON'DISCRI\‘II\'.-\TION N FEDERALLY ASSISTED PROGRAMS. ' .

te. 00 &) IN GENERAL.—No, person;in the ‘United States shall, on the” -

.- . ' basis of race;age, gender 'sexual orientation; language, religion,: -
L0850 national origin, status of ‘an-eligible individual®as a citizen of the. !

© .. o+ United States, income, dlsablhtv perceived health status, or antici-. S
w7~ 7 .-pated need.for health services. be excluded from participation in, '~

: ... . be denied the beneﬂts of, or be subjected to discrimination- under,

C.w.oany health program or. acm m recemng Federal financial assist-.

\ance o O o ‘.1.! .

L sy PRI\’ATE RE\IEDY—, T ! D

o (1) IN GENERAL.—A person v»ho is agg’ne\ ed b) a v1olat1on-‘-’

" of this section mav. in a civil-action, obtain appropriate- ‘relief, ! o

-. :including-actual, compensaton* and punitive damages and eq T ey

.- uitable relief, against any appropriate party. - : o ‘

"' . 12) ATTORNEY'S FEES AND COSTS.=In .any action under thlS : Lo
“subsection “in- which ‘the plaintiff: substantlall\ prevalls, the .«
court shall award ‘the’ plamtxff' réasonable’ attorney’s fees (at- -
generally prevailing ‘hourly rates),’ reasonable expert>witness
':Lfees. and ‘other reasonable Costs, unless the court finds" that Do
“such award. would not be" appmpnate L VL O
Ac)- ADMINIS’I’RATNE: Powms - R T T : -
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N .. (1) INVGENERAL.- Each Federal department .and agencx

- .. - _ . which is empowered to extend Federal financial assistance to
o .+ © 7 any health program or activity shall effectuate the provisions, .
, of this section with respect-to such program or activity in ac. -
. - cordarice with thé remedies, procedures and rxghts set forth in S
. o - title VI of the Civil Rights Act of 1964. Ty
e .. (2) .CONSTRUCTION. —Paragraph (1) shall not be construed
; : o to su ersede‘ limit, or .otherwise affect any provision of the So-
" cial Security Actor any duty or ‘authority of the Secretarv
“» under such Act. - .
T {(d) DEFINITIONS ~For purposes of this sectxon, the terms ‘pro-
e . . gram or activity”, and “program” have the meaning gzven such
" terms in section 606 of the le Rights Act of 1964. .
SEC 9335. COLLECTION AND REPORTING OF DATA BY SECRETAR\ B
(a) IN GENERAL.—The' Secretary shall promulgate regulatlons
. that prevzde for the routiné collection, analysis, and reporting, by
race, national origin, status of an ehgxble individual as a citizen, of
, - . the-United States, sex, Ianguage, income, age, and residence, of

S - data collected from States, consumer purchasing cooperatives, ‘cer-

E C " tified .health benefit plan sponsors, and any other person or entity
_determined appropriate by the, Secretan that the Secretary deter- ‘
‘Thines are necessary or appropriate to determine whether .such i in-

. T dividuals and entities are complying with this part. The Secretary"
o Y shall compxle, analvze, and make pubhc the data collected under

R this section.’ - .

T ~ " (b) No UNDUE BURDEN —-The reg‘ulatlons under subsectlon (a) <
shall include specifications ensuring that any data’required to be
collécted under this section may 'be’collected using the least.bur:,

. : -.dénsome method consistent. thh the eﬁ‘xcxent and effecnve admmls
oL T tratlonofthlspart LR N ol
: _SEC. 9336. REGULATIONS. T T s L L
- . 7., 'Notlater than 1 }ear after the date of the enactment of thxs' «
. Lo Act the. Secretar) shall 1ssue regulatmns to cam out this part.

Subtltle E Fraud and Abuse‘

PART 1 APPLICATION OF FRAUD AND ABUSE :
ey ~AUTHORITIES UNDER THE SOCIAL SECU- o
ER RITY ACT TO OTHER PAYERS o

SEC 9401 APPLICATION OF CIVIL MONEY PENALTIES ‘ro ALL PAYERS .
ACTIONS 'SUBJECT TO PENALTY.—An¥ person who-is-deter-:

mmed bx the Secrétary ‘to-have committed any of the following ac-
“tions with -respect to a certified ‘health plan’ shall be subject to a -
penalt} in.accordance with subsection  (bi: . L
N , (1) ACTIONS SUBJECT: TO.PENALTY UNDER’ MEDICARE MED!C L
L7 " .t - " AID, AND.OTHER,SOCIAL SECURITY HEALTH PROGRAMS.—Any ac:. .-
o T e “tion that would subject: the person to ‘a-penalty under para-. :
.. ... .~ graphs (1) through (9) of section'1128A(a’ of the Social Secu-" - -
oo f .o - mty Actif the action was takén vmh respect to mle V. XVIL .

T R P ‘(D(.orXXofsuch Aét. 0 T R
= T 0 oL - 71w 12) TERMINATION OF r-:-«mox.urs\'r The termmatlon of an R

n e ' . mdmdual s enrollment’ tincluding the refusal to re-enroll anin- . -

. dividual)'in vxolatum of the apphcable standards estabhshedf '
v »»under title V.. - .

A3 DISCRI\!NATTNG on- BASIS OF ‘MEDICAL CONDITION --The R

.- engagement'in.any practice that. would reasonably be. e\pected oL
L . .. to have the effect: of denvmg or discouraging the initial or con- -~
T o0 tinued -enrollment in a certified health plan or-medicare part . .

"+ /C by individuals whose medical condition’ or’ }nston mdxcates

: ‘_. 2 need for substantial.future medical services. -l

, .4) INDUCING' ENROLLMENT ON 'FALSE. PRETENSES: —'I‘he ‘en- ..
gagement ‘invany -practice. to ‘induce. enrollment in a certified
vhealth plan or- medxcare part C through representanons 0 in-,

ey

.1t August10. 1994'(6?«&6’7&.91‘.)' ;
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"dlnduals which the person knows or should knou are ‘alse or

g ...+ fraudulent.’ A ) " N
" N N - ..~ (b) PENALTIES DESCRIBED —_ : -
| S (1) GENERAL RULE,—Any person who the Secretan deter

S e -mines has-committed an action .described in paragraphs (2)
Iy ..+ through 4) of.subsection () shall be 'subject to a civil mone- -
L .~ .- . tary penalty in'an amount not to exceed’ $10 000 for each such -

o A .~ determination.’

T T ~ {2). ACTIONS ‘'SUBJECT TO PENALTIES UNDER 'SOCIAL SECU-
- N " 'RITY ACT.—In the case of a person who the Secretary deter:
T mines *has committed an action described in paragraph (1) of -
R : '~ subsection (a), the person shall be subject to.the civil monetary

. penalty (together with any additional assessment) to which the
- - person would be subject’ under section 1128A of the Social Se- .
S .7 - curity Act-if the actionion which the determination is based
=" .. had been committed with respect to title V, XVIII XIX or XX
.. % ofsuch Act. : .
co (e) APPLICABILI’I‘Y oF - PROCEDURES 'UNDER SOCIAL SECURI’I'Y .
ACT —The provisions of section 1128A of the Social Security Act - (- -
\ - . . l(other than subsections (a) and (b) and the sécond sentence of sub- - . .
“... . . section (f) shall apply to'the imposition of a civil monetary ‘penalty . "
;7 . or assessment under this section in the same manner: as such- pro-
. < . visions apply with _respect ta the unposmon of a penalt& or assess- .
a - ‘ment under section 1128A of such.Act. -

¢

"+ (d) TREATMENT OF AMOUNTS RECOVERED. —-Any amounts recov-
L ’ered under thlS section shall be paid to the Secretarv and d1sposed
of as follows: .
. . S & § Such portmns of the amounts recovered as is, deter-
.. .7 .. .. mined-to have been improperly paid from a certified health .
o ' plan for the delivery of or payment for health care 1tems or.
services shall be repaid to such plan. ,
: AN 1) The remainder of the amounts recovered- shall be de-
: _ ... posited in'the All-Payer-Health Care Fraud- and Abuse Controle :
.. "+ . s Account established under section 9412. . - _
T “tey NOTIFICATION OF LICENSING - Aumonmes -Whenever the;
. PR ]Secretarv s détermination to impose d penalty or assessment under "~
o .. . - 'this section becomes final, ‘the Secretary shall notify. the appro-. . :
T e T o priate State:or local hcensmg agency or:organization {including the
“o.o s o0 ageney specified in section 1864(a) and 1902(a)33) of the Social Se- "
Choteew 7 tucurity Act) that such a penaltv or assessment has become final and’
© -t . the reasonstherefore. - S
VTR - SEC. "9402. Aﬁf{,‘éﬁ‘g’w OF CERTAIN CRIMINAL PENAL’I‘IES TO -\LL ,
- SRR ‘Am' person who is determmed by the Attorne\ General {in con- "«°
AR sultamon with the Secretary) to have committed any action with re-
..+ ... spect to'a certified health plan that would subject the person toa ' . -
o Ue L -penalty under subsection (a)or (b)-of section®1128B.of the Social. ...
’; -0 Security. Act.if the action was taken with respect to title, V, XVIII, l
- . UUXIX:or XX of such' Act shall be subject to the penalty (together-
s o7y with any assessment) that would . applv 1f the Jaction”’ was taken‘ :
S el with respect to any such title. ;
')t ¥ 1 SEC.9403. PRIVATE RIGHT OF ACT!ON. ’ : :
el 1a) AVAILABILITY OF RIGHT OF ACTION TO I\SURERS Subject
AN .. to.paragraphs (2).and (3), a carrier offering an insured health bene- .
-+ _ - -fiuplan and the sponsor of a self-insured health benefit plan that. ... .
#.74 vsuffers financial: harm 'as a direct result of the subniission of claims
© 400 “by.an individual or entity.for ‘payment for items and services fur- <’
-" “nished under the plan which makes the individual or entity subject o
.~ to @ eivil monetary :penalty. under.this 'part may, in a civil action "; b
-. "against the individual or-entity in the- United. States District Court, -
- -obtain damages against-the- 1ndmdual or ent:tv and such eqmtable
,;,rehef as is-appropriate. °
.. ."tb) RIGHT CONTINGENT Upow REFUSAL 'I‘O BR[NG ACTION BY:
‘SECRBTARY AND ATTORNEY GENERAL:—A- carrier or sponsor mav' .
: ‘bring & civiliaction under this section only if the carrier or sponsor R
prondes the Secretary and the Attome} General w1th wmten no- - ...

“



http:shol:l.ld

. F:\HSA\GEPHARDT:PRINTG.009 . ' S . Title. X, Subtitle E (

A

| tities of the individuals or entities the carrier, or 'Sponsor .intends
" to name as defendants to the action; and all information the carrier

: . S LT tiee of the intent to brma an action under thzs subsectmn the 1den

Lo ' . or sponsor posseésses regarding the activity that'is the: subject of -
"~ the action that may materially affect the Secretary’s decision to ini- -

D T “tiate a proceedmg to impose a civil monetar} pena.lty under th:s
g ' . part-against the defendants.

S {¢) CONDITIONS.—A carrier-or sponsor may bnng a cwll action
! under this section only if any of the following conditions are met:
(1 During, the 60- da) period that begins on the date the
« Secretary receives- the “written notice described. in paragraph
BRI ' (2),-the Secretary. does not not1fy the carrier or sponsor that
s ‘.}the Secretary intends. to initiate a- proceedmg to impose’a civil

. monetary. penalty undér this section against the defendants.

. RN . retary intends to initiate & proceedmg to impose a civil mone-
e e © tary penalty under this part against the defendants, the Sec-

. ‘retary subsequentl) notifies the carrier or sponsor “that the ¢

» Secretam ‘no longer. intends to, initiate such ‘a proceedmg
S - against the defendants. . -
v R _ N (3)' After the expiration of the 2 -year penod that begms on

¢ . - 7 - Secretary intends to initiate a - .proceeding to impose a, ecivil
Y '+ monetary penalty under this part against the defendants, the
S - Secretary has not made a good faxth effort to 1mt1ate such a

" ‘proceeding against the defendants. -

(d} SET-ASIDE.OF AMOUNTS TO ACCOUNT —If a carrier or spon-A -

" sor is awarded any amounts in‘an action brought under this sec-

into the Health Care Fraud and -\buse Contral Account estabhshed« o

: S o amounts shall be withheld from the carrier or sponsor for payment
under section 9412.° ”

(2) If the Secretary notifies. the .carrier or sponsor during. '~ .
. the 60-day.period described 'in: subparagraph (A) that the See- -

_the date the Secretarv notifies the carrier or sponsor that the

) - tion that aré in excess of the. damages. suffered by the carrier or .-
.77 .+ sponsor, as a result of the defendant’s actwltzes. 10 percent of such’

te), STATUTE OF UMI’I‘ATIONS —No acnon max be bmught under ’

this section more than 6:years after-the date of the actw‘tt} wzth o

respect to which the action is brought.

- SEC. 9404. CONSTRUCTION.OF SOCIAL SECURITY -\CT REFERE‘\ICES
(a)' INCORPORATION OF OTHER AME\DME\”K‘S —Any reference in

this part 10 a ‘provision of the Social Security Act:shall be consid- -
“ered a reference to’ the. provlslon as amended under part 5 of' sub o

7T ditle D of title VIIL

B . (b)EFFECT OF SUBSEQL» EXT Amznnm:\"rs E\cept as provxded"'

in subsection (a), any reference to a provision of the Social Security

" t- .. Actin this.part shall be deemed to be a reference to such provision -

' as in' effect on the date of the enactment of this ‘Act, and (except.

e .-as Congress may. othérwise provide) any amendments made to such .
<svo .7 .. provisions aftersuch date shall not be- tal\en into account in deter-

mining, the applicability of such pmwsxons o mdmduals and enti-
txes under this Act. . T e

PART 3_ESTABLISHMENT . OF . ALL-PAYERr--f
‘.- - HEALTH CARE FRAUD AND ABUSE. CONTROL;) "

L PROGRAM -

‘L‘. B :_.'::‘A. v LT g;~

i PROGRAM.. = .. -
. ol (a! IN, GENERAL, —Notlater . than }anuarv 1.71996, the Sec:

. .Health and Human Ser*nceS) and the Actorne) General shall estab
I1sh a program— .
S “(11to coordmate the ﬁmcnons of the:Attorne} Genera the

uon detectlon and control of health care fraud and abuse

| August 10, 1994 (6:46 p.)
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Secretary and other organizations with. respect’ to the preven.

bEC 9411 ALL-P-\\ ER HEALTH C-\RE FRALD -\.\D -\BUSE CONTROLw

retary tacting through the Inspector General of the Department of .

L
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o : o (21A) to conduct mvesugamons audms. valuanons and T
. - " " inspections relating to health care -fraud and abuse under-the ‘
o * -~ Public Health Service ‘Act; titles V, XI, XVIII, XIX, and XX of
' the :Social Security Act, medicare part C, and part 1 of this -
.+ subtitle, and (B) to facilitate the conducting of such.investiga- -
+ ' tions, audits, evaluations, and inspections relatmg to the deliv- :
o © ety of and payment for other health care services in the Umted o
R «_ v States, and
‘ o T, .(3) to fac1l1tate the en"orcement of this subtxtle and other
e, 'statutes applicable to health care fraud and abuse. - S
7" . " (b) COORDINATION WITH OTHER INSPECTORS- GENERAL -
' { 1) SCOPE OF AUTHORITY OF HHS INSPECTOR GENERAL.—The
' : .- Inspector General of the Department of Health and Human & -
¢ . . 7 <. .  Services may not. exercise any' authority under- subsection
ce 7 (a)(2)(A) with respect to any matter which is subject to inves- ~ -~
PP ~ . - tigation, audit, evaluation, and inspection- by the Inspector o
' . . General of another executive department. R
o {(2) SCOPE OF AUTHORITY OF OTHER INSPECTORS GENERAL —
" . The Inspector General of éach of the Department of Defense, . .
5+ .. . . the Office of Rersonnel Management, and the Department of . -
o © .+ Veterans Affairs, and the Attornev General shall conduct au- =
s - dits, civil and criminal investigations,. inspections, and evalua-
© .- tionis: relatmg to 'the preventign, detection, and -control of-
o .- ¢ health care fraud and abusein violation of any Federal law,:
R R T except that such an Inspector General may not- conduct - any in- - B
o , - vestigation, audit, evaluatmn, of inspection with respect to the . =
“authorities described i in subsection (a)(2)(A). - .
~ (¢) COORDINATION. WITH LaAw ENFORCEMENT AGENCIES ~In
© . =77 - carrying out the progran’. under. subsection ' (a); the Secretary and. |
. ~ ' . ‘Auorney General may consult with, and.arrange for the sharing of -
L -, data .and resources with F ederal, State and local.law enforcement = .~
. <+ ... : agencies, State Medicaid ‘Fraud Control Units, and State : agencies

responsxble for the licensing and certification of health care. prowd
. ers.(consistent-with. the requirements of-subtitle C). = . . :
" (d) COORDINATION WITH HEALTH PLANS.—In carrving ‘out the
, . program ‘under subsection (a); the Secretary and Attorney General
. [ “’v¢  .may consult with, and arrange for the sharmg of data- “with rep:.
© . . resentatives of cemﬁed health plans (conmstent mth the reqmre-
“ments-of subtitle C).. - .
. {e). AUTHORITIES OF. A’I’!‘OR'\IE‘Y GENERAL AND INSPECTOR GEN SR
“.-ERAL.=~In carrving out duties' under subsection (a), the Attomey R
.General and the Inspector‘General are authorized— . AR [
(1) :to-conduct, superwse “and- coordinate audxts cwﬂ and';‘.. L
. “criminal investigations, inspections, and evaluatmns relatmg to .
Tk ;the program established under such subsection; and - T
R ... 2) to have -access {including on-line access as requested .
BECTR _and available) to'all records-available to certified health- plans ;. .
. .-..  relating- to_the’ actmues described in paragraph (1) (subJect t6 .
" e+ .o restrictions based on the. conﬁdentlalm of certam 1nformatxon :
=" ' .undersubtitle C).. .. .. ¥
BT 13 Qu.u.tr-'n-:n IMMUNTTY POR Paovmwc Iwommrxor\f‘ The
© - provisions of section:1157(a) of the Soc:al Security Act (relating to
*"limitation on liability: shall apply.to a person’ providing informa- o
S © ., .tion 'or communications {0 the. Secretar\ or -Attorney General in
.%o e, ... rconjunction with their performance of duties. under this-section, in .- oo
", 0.7 the 'same :manner’ as ‘such section applies to ‘information. provided" . -
- ;? orgamzatxons with. & contract under pan B of title XI of such~ '
R ct P ¥
e ) AUFHORIZAT!ONS OF . APPROPRIATXOI\S F‘OR INVESTXGATORS .
L e '~AND THER PERSONNEL. —In'addition.to any other amounts author-- - -
C s ized to be appropriated to the Secretary and the Attorney General ~ .
_='for health ‘care anti-fraud and abuse activities for 2" fiscal vear, . -
" there are authorized to be appropriated such additional amounts as . -
.may be’ necessary to enable the Secretary and the Attorney General
o conduct mvestlgatxons, audxts, evaluatmns and mspecnons of al

AR

B
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o

. the program established under subsection (2)in a fiscal year.

’. o Iegamons of health care fraud and abuse and, otherwise carry out

1978 —For purposes of carryving out- duties -and responsxblhnes

"(b) may exercise powers that are available. to-that Inspector -Gen-
.+ eral for purposes of audits, investigations, -and other- activities -

" .. " .77 . underthe Inspector General Act of 1978 (5 U.S.C. App.).

r ~ .~ " (i) CONSTRUCTION OF FEDERAL AUTHORITY.—Nothing in 'this

. duct investigations, audits, evaluatlons, and: mspecuons relatmg to:
" - violations of State law.

means the Inspector General of the Department of Health and
- Human'Services. - - .

"SEC 9412 ESTABLISHMENT OF ALL PAYER HEALTH CARE FRAUD A.ND
ABUSE CONTROL ACCOUN’I‘ _

(a).ESTABLISHMENT. ~
: (1) IN GENERAL. -There is herebv created on the books of

the “All- Paver Health Care Fraud and Abuse Control Account”

(in this section referred to as the “Anti- Fraud Account™, to, be”’

PR - /* . - administered by the Inspector General of .the: Department of..
: Health and Human' Services. The ‘Anti-Fraud- Account shall
consist of such gifts and bequests as may be made as provided

in paragraph (2) ‘and such amounts as may-be, deposited in " :

SR R 'such Anti-Fraud Account as provided in section 9401(d)(2) and
oL o “title XI of the Social Sécurity Act. It shall also include the fol--
I S “lowing (but only with respect to activities of the Inspector Gen:
L eral and the Attorney General under sectlon "9411@i2)(AN: -
AT e T (A).All criminal fines imposed in cases involving a"
A T Federal ‘health care offense (ds defined “in ‘subsection (d)).
‘ Sl e {B) Penalties and damages imposed ‘under the False.
L T e Claxms Act (31 U.S!C.73729 et seq.), in' cases. involving
R _'clalms related to the provision of ‘health care items and-

LTLse o oed U Ctitation)s | - v B
o fa Q) Admlmstramve penaltxes and assessments 1mposed

SRR , T under titles' XI, XVIII, and XIX of the Social Security. Act S

LT e ;and section 9401 (except'as otherwise provided by law). -

N 'set aside of amounts recovered under prnate nght of ac- .
L txon)‘ K

L (DY Amounts resultmg from the forfexture ‘of propertv
bx reason of. a- Federal health care offense. i

of thxs Act shall be deposited in the Anti-Fraud Account.
12 AU’I‘HORIZATION TO :ACCEPT GIFTS.~ The Anti-Fraud Ac-.
count is authorized to" accept on-behalf of the United States

Fraud Account,-for the benefit  of thé Anti-Fraud. ‘\ccount or
* - any activity.financed through the Ann Fraud Account v

: tb: USE OF FUNDS. = -
+ 1) IN GENERAL. ~—Amounts in- the Antx Fraud Account shall
be avaxlabke without appropriation and -until expended:. as de-

/r¥ing out 'the All- Paver Health Care Fraud and Abuse Control
>rogram established. under 'section 9411 (including the admin-

-curred in operating the Program, including— "

=7 «(A)-Costs of prosecuting ‘health care. matters tthrough
i cnmmal civil and administrative proceedmgsz o
g (B)-costs of investigations (including’ equipment;’ sala-
'admxmstratwelv uncontrollable: work travel and

SN

. (hy USE. OF Powz—:ns UNDER INSPECTOR - GENERAL ACT OF

- under thls section, each Inspector General referred to in subsection: -

v, . .section may- be construed to affect the authomy of States.to con- -

6) DEFINITION. ~+In this submle, the tern‘i “Inspector General” '

Limor L services (other than funds awarded toa relator or. for res- -

(D) Amounts paid under section 9403(d) (relatmg toa .

money gifts and bequests made ‘unconditionally :to the Anti- -

""" 'the Treasury of the United States an account to be known as . =

‘ .

““Any such funds’ received on or after the date of the enactment )

‘termiried jointly by .the Secretary and Attornéy General:in'car- ..

Aistration; of the: ProgramJ and may be.used to cover costs in- -
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o . A0 costs of ﬁnancxal and per‘f‘ermance aud1ts of health.' ‘
re s . -care programs and operations:

_ {Dycosts of inspections and other ev aluatxons, and ,
.+ (E) the costs of, providing' awards under section
o 305%(0)(2) of t tle 18 Umted States Code {as added by sec-
. tion 9428); .
o (2) FUNDS : USED . 'I‘O SLPPLEMEN’I‘ ACENCY APPROPRIA !
o © TIONS.—It.is intended that disbursements made from the Anti-
", Fraud Account to any Federal. agency be used to increase. and
P ,no:i supplant the rec1p1ent agencys appropnated operaung
. .. “budget. —
[ () iNNUAL REPORT, -The Inspector General shall submit an/r
o . annual report to-Congress on the amount of reveride which' is gen-
. .. erated and disbursed, by the Ann Fraud Account in each ﬁscal
: year. : S e
"(d) USE OF SUBACCOUNTS - : ‘ ‘
- N ) SU’BACCOUNTS DESCRIBED The Account shall consist
Cofe- T
(A) the Health Care Fraud and Abuse Expenses Sub :
- account and A
o (B 'the Health Care Fraud and Abuse Reserve Sub R
S account. . . .
SN {2) EXPENSES SUBACCOUNT — |
T " (A) CONTENTS —The E}.penses Subaccount consxsts
' O - P N .
LT (1) amounts deposued pursuant to subsectlon I
, (a)(l) and’ R
ST (111 amounts transferred . from the Reserve Sub--
C -+ " account under paragraph (3)(B). :
~ .. (B) USE.—Ambounts.in.the E\penses Subaccount ;shall .
" . be avaﬂable to the Inspectoz' ‘General’ for the uses de-
: ; . -scribed in subsecnon (b). L .-
w0 ., (3) RESERVE SUBACCOUNT.~ -, ="
‘ .. (A) DEPOSITS.—An amount otherwxse requxred under o
. paragraph- (2)tA) . to be deposited in the E\penses Sub- .-
. -account in a fiscal vear shall be deposxted 1n the. Reserve t
~ Subaccount, if— '
. . ..i (i the amount in, the Expenses Subaccount 15; o
ot , greater:than: $500.000,000: and, . S
S Lol + (i) the; deposit. of that“amount ‘in the E:\penses RO
S '{'Subaccount would result .in-the amount in’'the ‘Ex- =~
R . .17 penses Subaccount exceeding’110 percent of the total
"’amount deposited in’the E.\penses Subaccount in the- -
© .. preceding fiscal vear..... - . - : o
‘ B) TRANSFERS TO EXPE\ISES SL’BACCOU’NT _ S
.. .02 i) ESTIMATION OF SHORTFALL. —Not later than thej
‘ ﬁrst day of the last quarter of each fiscal vear, the In-'.
_."spector "General ‘shall  estimate. whether sufﬁmem /-
.amounts will be available during such quarter in the. .

5.~ Expenses Subaccount fcr the uses descmbed in para- .
coT o graphi@nBio :
oo s Jtii» TRANSFER TO covr:n SHORTFALL ~If the In-

L S vspector "General estimates under. paragraph -(1). that =
Cooer o0 7o~ there will not be available sufficient amounts in the
© 3o o i Expenses. Subaccount during the last quarter. of a. fis- -
.- 7" cal vear, there shall be-transferred from the Reserve
. Subaccount to the E.\penses Subaccount such.amount -
" as'the Inspector" ‘General estimates is requlred to en-’
'sure “that sufficient amounts are available in the E\- :
_penses Subaccount .during such duarter.. - .- o
2 Q) "LIMITATION 'ON AMOUNT 'CARRIED OVER ‘10! SUC '
* .+ CEEDING FISCAL -YEAR.—There ‘shall be transferred to the .
w7%:, general fund of the Treasur\ any amount remaining in.the -
-7+ Reserve Subaccount at'the end of a fiscal vear (after any.’
e * transfer made under subparagraph {B))in’ excess of: 10 ‘per- -’
G ucent. af the total amount, authorlzed to be deposued in the =
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o T " during the fiscal vear.
L -, (d) FEDERAL HEALTH CARE OFFENSE DEF[\ED The ‘term

“Federal health care offense means a molamon of, or a cnnnnal. :

conspufacy to noiate—-'

1) sections 226, 668 1033 or 1347 of ntle 18 Umted 1

R . - - States Code; .
O ... {2) section 1128}3 of‘ the Soczal Secum Act
1954 of title 18, United States Code, if the v1olamon or conspir-
acy relates'to health-care fraud;

. {4) sections 501 or 511 of the Emplox ree Renrement Income -
Security Act of 1974, if’ the ﬂolamon or conspxracy relates to\if

_health care fraud; or

- (5) sections 301, 303(a}f2) or 303(b) or (e) of the Federal‘
. Food Drug and Cosmetic Act, 'lf the wolatlon or consplracv Te-

- lates to health care fraud. = | :
(e) ACCOUNT PAYMENTS ‘ADVISORY BOARD -

‘(1) ESTABLISHMENT.~There" is esnabhshed che “Account -

Payments Advisory Board, which shall make recommendations
to the Inspector General regardmg the equitable allocation of
payments from the Anti-Fraud Account.

(2) MEMBERSHIP. — The Board shall consist of 10 members - -
‘ appointed by the ‘Irispector. General of the Department of )

' Health and Human Services -to represent Health Care Fraud’
" and Abuse Control Units; of 'whom one shall be appointed— "
“(A) for each of the 10 regions established by the Direc-

T ’/ " Units in that region; and -
O T ) - "(B).. from. among mdmduals recommended by the

. " % 7 -t heads of those.agencies in that region:

~+ Ishall reflect. the ‘rdcial, -ethnic, and gender: comp051t10n of* the
populatmn of the United States. -

Lof one year-and '3 ‘members ‘shall serve an‘-initial term of 2

poxntment

- ofi its members as chairperson and shall adopt bylaws.

ChLo e 018y COMPENSATION 'AND EXPENSES. —Members of the Board = |
“Lree 0 shall serve without compensation, except--that -the Inspector
.- General may .pay "the -expenses ‘reasonably. mcurred by the o

B Board in carryving out its functions under this section.'
g s TN TERMINATION. = Section 14(a12) of the Federal. Adn

Board R .

e Ty, R ABUSE CONTROL'UNITS. |
fan Pas'usws TO STATES.— -

.’the.availability.of :appropriations ‘authorized .under subsection

-amount -equal t0-75 percent “of the sunis expended during the
_quaner b) the’ Health Care Fraud and Abuse Control Um: de

E:\penses Subaccount- (consistent mth subparagraph \~\n .

S : "" - tor,of -the, Office' of ‘Management and Budget under Office
i ©of Management and Budget C1rcular A 105 to represent ‘

‘ /’I‘o ‘the greatest extent feasxble,,the membefshlp of the Board "

~"(3) TERMS. ~The term of a member of- the Board appomted )
C e under paragraph 2)(B) 'shall be. 3 vears, except that“of such = = .
.t~ 7. - members first appointed 3 members shall serve an:initial term - "

.years; as’ spemf’zed by the Inspector General at. the txme of ap " B

4>rVACANCIES A vacanC} on the Board shall be!. ﬁlled in -
- the same manner in which the orlg'mai appointnient was. made‘ Co
. except that an’ mdmdua -appointed to fill'a vacaney. occurring .
. before the expiration of the term for which the individual is ap-:-
: pomted 'shall be appointed ‘only for the remainder of that term..
’ (5). CHAIRPERSON AND BYLAWS.—The Board shall elect one

©sory Comxmttee Act ¢5 USC App) does not applw to the‘;i

‘_ &EC 9413 PA\MEVTS TO STATES FOR HBALTH C-\RE FR.A{.,D —\‘\ID o
:.%.+41) IN'GENERAL. ~For edch vear for W hxch a State has an‘
. fannual plan apprmed under subsection b13), and subject to“

te),. the: Inspector ‘Géneral of the Depanment of Health- andv -
‘Human Services shall ‘pay-'to the State for each quarter an -~ .~

(3) sections 287, 371, 664, 666, 1001, 102? 1341; 1343 or' o

RRY
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D scribed in aubsecuor M1} in conductmo activities descnbed m
.7+ that-subsection.. |, -
e d2) TIME OF. PAYMENT: The Inspector General shall make

- .+ . apayment under paragraph (1) for a quarter by not later than
- ) "~ 30-days after the end of the quarter.
ot (b) STATE. REQUIREMENTS FOR RECEIVING PAY\iENTS ~A State

is eligible to receive payments under subsectmn (a) 1f the State car-.
S - ries out the following activities: . .
0 7.7 (1) HEALTH CARE FRAUD AND. ABUSE CONTROL UNIT RE- " .
S " QUIREMENTS.—There is a Health Care Fraud and Abuse -Con-
- - ‘trol Unit established'by the State which is a'single identifiable .

.- . entity of State government which'is separate and distinct from ..
o < " any State agency with principal responsibility for the adminis- -
.. . tration of healtn | care programs, and meets the followmg re-

g O qulrements - " :
v . (A The entxtv-—, ‘ ~
T e g (i) is a unit of the ofﬁce of the State Attorney Gen- "~ .
oL o eral or ‘of :another. department of State government =, .
.. Z . that possesses statewide authority to- prosecute indi-
‘ .- viduals for criminal violations; Lo
: (iiris'in a'State the constitution of whlch does not ;oo

L4 provide for; the:criminal prosecution of individuals by "+ -

L ' aistatewidé authority, and has formal .procedures, ap- -
. ' proved by the Secretary, that assure it will refer sus-

.~ . pected cniminal violations relating to health care fraud

' ,. or abuse in'violation of Federal law to the appropriate
'~ ... authority or authorities of the State for ‘prosecution |
- and. assure it will assist such authomy or authorltxes '
S SR e :m such prosecutions; or
T (11i) has a.formal workmg relatmnshxp wnh the of ,
BN S :‘,ﬁce of the State Attorney General or the appropnate
: -+ - authority,orf. authorities for prosecution and has formal
""" “procedures (including- procedures under which it will

« . ‘refer suspected criminal violations to such office), that..
provide effective coordination of activities between the. -
" }+. - Health Care Fraud and Abuse Control Unit and such
s . office ‘with respect to.the ‘detection, investigation, and"
©.» . prosecution of suspected. health care fraud or abuse in.
" viplation of- Federal law. i
- - (B) The entity conducts a statewzde program f’or the .
“‘mvestlgatxon -and prosecution of violations of all applicable
‘State laws.regarding: any-and all aspects of health ‘care -
fraud-and-abuse in violation of Federal law. . ’
' fC) The entity has procedures.for— - :
~'(i1 reviewing complaints of the abuse or neglect of RPN
, 'rpatxents of health care facilities in the State, and Ll
i (il)-where appropriate,-investigating and prosecut-
J mg such complaints under the criminal laws of the -

“State or for referring the complalnts to; ;other. State or

" Federal agenmes for action:
(D) ‘The. entity. promdes for the collectxon ‘or’ referral :
- fc};lr collecnon to the appropnate agencv of overpayments
‘that—. 2
AT} are made under am federallx ‘funded or man.
dated ‘health care. program. requxred by this Act, and
o (il it discovers in carrving.out its activities, i -
7 (E).The. entxtmemplovs attorneys, auditors, investiga-
tors. and other-necessary personnel; is ‘organized’ in. such
‘& 'manner, and’ provldes sufficient resources, ;as is.nec-.
.8SSAry -to promote the effectwe and ef’ﬁcxent conduct of its®”
activitiess.’ o ' N
#2) SUBMISSION AN\L'AL PLAN. ZThe Health Care Fraué PR
“and :Abuse. Control ‘Unit of -a State has a plan ‘prev enting,'de- - |
ecting, dnd" controlhng ‘health care fraud and abuse in viola®
tion “of. State law Wwhich' is. approved by the Inspectof General
of the. Department of Health and Human Servlces The Inspec-
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:tor General, shall approve a. plan subnntted under paragyaoh‘
(3) by.the Health .Care Fraud and Abuse Control Unit of a

State, unless the Inspector General establishes that the plan

~ will not enable the Unit to prevent, detect, and ‘control health
care fraud and abuse in violation of Federal law.

(31 REFORTG. - The Hegith Care Fraud and Abuse Control

Unit submits to the Inspector General an annual. report con-

taining such mformauon as the. Inspector General determmes o

'to be necessary. ‘
{¢) SEMIANNUAL REPOR’I‘S OF INSPECTOR GENERAL OF HEALTH

" AND HUMAN SERVICES.—The Inspector General shall include in its »
semiannual reports to the Congress, under section 5(a) of the In- . "

spector General Act of 1978 (5 U.S.C. App.) an assessment of the

. Inspector General of how well States are preventing, détecting, and
- .. controlling health care fraud and abuse. -

(d) LIMITATION ON FEDERAL  LAWS AFFEC’I‘ED —-In thxs sub

. section, any reference to “Federal law” shall not 1nc1ude any law ‘

described .in section- 9411(3)(2)(A)
" (¢)' AUTHORIZATION OF APPROPRIATIONS. —There are authonzed

"to be appropriated for fiscal years beginning with fiscal vear 1996
for payments under this section such sums as may’ be necessary for :

malung such payments.. , - .
Pr

PART 3—AMENDMENTS TO CRIMINAL LAW

. SEC.9421. HEALTH CARE FRAUD. ' ' .
. (a) IN GENERAL.—Chapter 63 of txtle 18, Umted States Code,l L
. is amended by addmg at the end the followmg T )

451347, Healtk care fraud . ST

“(a) Whoever l\nov.mglv e\ecutes, or attempts to e\ecute a

‘,‘scheme or artifice— . . i ,
‘ - “(1) to defraud an" health plan or other person in- connec- o
- tion with, the dehve::} of or p33 ment for health care beneﬁts, -

_— 1tems. "or services; -

, *(2) to.obtain, by means of false or fraudulent pretenses, o
_ representations, or promises, any of .the money or property

- owned by, or under the custody: or control: of, any-health plan
p of, person in connection with the delivery of or. pa) menv for‘
health care benefits, itéms, or services; .-

. “"$hall be fined under ‘this titleor imprisoned not . more than 10 -
" years, or both: If the violation.results.in serious bodily injury (as

' defined' in section 1365 of this title)- such person shall be xmpns-
L 'oned for life or any term of years.,. ' i .

_ “(b) As used in “this. sectlon the terni health plan "has’ the .
L meamng given such’ term in txtle V of the Guaranteed Health Inv -
- surance Act.of 1994." : a o

. () CLERICAL AMENDMENT -—The table of sections-at the beglnn

ning-of. chapter 63 of title 18, bmted States Code. 15 amended bv

) .,'-”‘addmg at the end. the followzng , DS

S

-'134: Health eare frnud

o '..~$EC 9422. FORFEITL RES FOR VlOL.-\TlONS OF FRAUD ST-\TUTES S
(@) 'IN GENERAL.—Section 982ta) of title ‘18, United ‘States
. VC‘ode is amended by, inserting after paragraph (5) the following: -

*16) The court., in imposing sentence on a person convicted of

. a Federal health care offense tas defined .in -section 9412(d) of the
Sy ‘_‘Guarameed ‘Health Insurance ‘Act of 1994/ shall order the person.”
RIS forfeat any real or personal property that— - .
L -"tA1' is used -in the‘commission of the. of'fense. lf' the offense,

results in" a financial loss ‘or:gain- of $50.000 or miore: or

) the commission of the offense.”

(B) constltutes or is derived from- pmceeds traceable to

“ “tb) PROCEEDS OF HEALTH CARE FRAUD FORFEITURES —Secnon‘ .
; ~=o24<c>f4>(A} of title 28, United States Code; is amended by inserting
all proceeds of forfenures relatmg to Federal healr.h care oﬁ"enses o
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C - - (as deﬁned in sectxon 9412(d} of the Guaranceed Health Insurance
‘ ... A of 1994), and™ after "e\cept o .
N " SEC.9423. FALSE STATEMENTS, '~ - -
T (a) IN GENERAL.—Chapter 47 of mle 18 Lmted States Code
is amended by addmg at the end the follomng .

-8 1033 False statements relatmg to health care matters

ey Whoever, in any matter mvolvmg a health plan;, Lnowmglv:
"and -willfully falsxﬁes, conceals, or' covers up by any trick, scheme,
or device a material fact, or makes any false, fictitious, or fraudu-
v , , Ient statements or representations, or makes or uses any false writ-
- .+ ingor document knowing the same to’contain any'false, fictitious,
’ ". or fraudulent statement or entry, shall be fined under thxs mle or_ ‘ _
‘imprisoned not more than 5 years, or. both. N
-"“(b) As used in this section the term ‘health plan’ has the Lo
: _meaning given such ferm in ntle V of the Guaranteed Health In- .|
g S surance Act of 1994.”. - s
... .. - (byCLERICAL AMENDMENT -—The table of sections at the. begm~ :
L -~ ning of chapter 47 of title 18, United States Code, is amended b}
o addmg at the end the followmg Do . ;
I t
. "1033 False st.atements relatmg to health care matters R o o
.. SEC. 9424. BRIBERY AND GRAFT. - Ca : .
o - (a) IN. GENERAL, .—Chapter 11. of title 18, United States Code '
- is amended by addmg at the end the followmg\ B e L

' “g 226 Brlbery and graft in connectmn thh health care .
L Ma) Whoever—-ﬁ : B Lo
- “(1):directly ‘or mdn'ectly corruptl) glves, of‘fers Or - prom- ~
‘\1ses anythmg of value to' a health-care official, or offers or .
‘ promises a health care. official to: gwe anythmg of value to any R

St

“oge .. . .other person, with intent— ' oL
Lo 1. ™A to influence ‘any of the health care ofﬁcxals ac-,
. O O txons decisions, or duties relating to a health plan; * S
' “(B) to influence such - -an official to commit_or aid‘in -

i " - the committing, orcollude:in or,allow, any. fraud, or: make |
R ;opportumt} fer the comrmssmn of anv fraud on a health -
_ plan or . -
N ~Cy” to mduce such an. ofﬁmal to eng age in any conduct

in violation of the lawful ‘duty of such official; or S S
" *(2) being a health care ofﬁc;al ~directly or mdxrectlv cor- -
mptl} demands, seeks,” receives, ‘accepts,’.Or. agrees to accept .

co o the giving of Which violates paragraph (1)-of this subsection;
- PRI - “shall be fined under thxs mle or 1mprlsoned not-’ more than 15
.0~ ‘years, orboth. . A
o "(bl Whoever, otherw15e than\ as promded bx law for the proper'
N dxscharge of any duty, directly or indirectly gives, offers, or prom-
" . 1. ises'anything of value to a health care official, for or because of any -
o, .. of'the health care-official’s actions, decisions, or duties relating to -
““a health plan, shall be fined: under this tltle or 1mprxsoned not
( O - " more than two vears, or both, = .- ) .
T T e As used in this secuon-,:*‘ e e
e e v {1) the term ‘health care ofﬁclal means— S ,
““(A)an administrator, officer, tmstee, ﬁducxar\' custo-
dxan counsel, agent, or employvee of any health plan; ,
o ~1B)-an. officer, counsel, agent, or emplovee of an orga. .
nizatioh, that prowdes sen'lces under contract to "any RO
' health plan; . o
- o0 an. off'xmal or emplovee of a State agencs hawng e
regulator} authont) .over'any health plan; - .~ LT
*.+ - D) an-officer;: counsel agent or emplo}ee of a health
. care ‘sponsor; and -’ '
.. "12) the term health care: sponsor means an) mdmdual or -
;fennty serving as:the sponsor of.a health plan for purposesof = = . -
;the Guaranteed Health Insurance Act of 1994 and mclndes the BRI

" Rugiist 10: 1994 {5:4’6.'@’.'m.) e

anything’ ‘of walue" personalls' or for any -other-person or entity,. .~ -
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- : _zomt board of - thtees or’ “other sumlar bod\ used bx tu.o or' ‘
IR AT .~ more emplovers to admxmster a health plan for purposes of" -
I S such Act.” ‘

, (b) CLERICAL AME:’\IDMEN”I‘ The table of chapters at the begm :
. . ning of chapter 11 of title 18, Dmted States Code, 15 amended by
» addmg at the end the f‘ollowmg s :

. *226. Br 1bery and graft in connection w1th health care.” . :

. C . s SEC 9425 xNéIIEJS%CSTIVE RELIEF RELATING TO HEALTH CARE OF
. * R Section: 1345(3)(1) of tltle 18 Umted States Code, is
ST - amended— -
T () by stnlung ‘or” at the- end of subparagraph Ay, o

ST " (2) by inserting “or” at the end of subparagraph <B) and .

C v © o (3) by adding at the: end the followmg :

T S () committing or about to commit a Federal health: care E

S offense (as defined in section’ 9412(d) of the Guaz'anteed Health :
SRR Insurance Act of 1994),". = ... ., e

" SEC 9426 GRAND JURY DISCLOSURE : o
Secnon 3322 of title 18, United States Code, is amended—
e " (1) by redesignating subsectlons (c and (d) as subsectlonsT "
<. n ol U (d) and (e), respectively: and - T
RN . (2 by inserting after subsection (b) the followmg L S
.“(c) A person who is - pmvy 1o grand Jury mforrnatxon concemmg :

.

J -+ X4 . ahealth Jaw violation— -
D 0 (1) feceived in the course of duty as -an attorne} for the
. . .. Government;or - :
L M) clxsclosed under rule 6(e}(3)(A)(u) ef‘ the Federal Rules‘ .
T of Criminal Procedure; - - ¢

. may dlSClOSé that' information to an. attomey for the Government

c..0e 0. to use inany c1v1l ‘proceeding related.to a Federal health care of-

’ L0 fense(as defined in sectlon 9412(d) of the: Guaranteed Health In- -

. e 7. surance Act.of 1994).7. B i e L

@ - SEC. 9427 THEFT-OR EMBEZZLEMENT L
cemew darIN GENERAL. —Chapter 31 of tltle 18 Umted States Code,

“

S s amended by, adding at theend the following: .
"',’-;*_-;_";"]_'._y_i,,_ff"ﬂ“§668 . Theft’ or embezzlement m connectron thh health_:

care

e (a) Whoever embezzles, steals, w1llfull} and unlawfulb con-. - - o
vefts to the use of any person other than the rightful owner, or in- = "
" .. ©. tentionally' misapplies  any of the moneys, securities, premiunis, | .
" . Ty oo, credits). property, or-other assets of a, health plan or.of any fund
-, connected with .such a plan, 'shall be: fined under this txtle or 1m-,
.7 prisoned not more than 10 years, or both: :
. *(b) As-used in. this section, the term health plan has the
"-'meaning given such term under ntle V of‘ the Guaranteed Health
" Insurance Act'of 1994.”
* . (b) CLERICAL AMENDMENT -The table of sectxons at. the begm
. ¥ ningof chapter 31 of title 18: United States Code. is amended bv g
: ;‘.vaddmg at the end the followmg“ IR e

- ‘668 Theft or mbezzlement i conneﬂ\on mth henlth care :
SEC 9428 REJ‘:%\RDS FOR I’\TFORMATION LEADING TO PROSECUTION' i

: CONVICTION Do
: Sectlon 3059 ‘of title: 18 Umted States Code, 1s amended b}i B
addmg at the end the following:- . , .

“tenl) The Attomey General ma} pa} a reward not more than
850 000 0. any ‘pérson who furnishes information. or services ‘that .
ledad to a conviction of a Federal health care offense’as defined bv o
.sectxon 9412 of the Guaranteed Héalth Insurance Act of 1994. -

. "12) Rewards under this.subsection are authorized to be pald
ot of the All- Payer Health Care Fraud and Abuse Control Account . .
'Zstabfl};lgxgi under sectlon 9412 of the Guaranteed Health Insurance SRR
At E ” e . J T
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IS? An of‘ﬁcer or, emploxee of rhe United States mc‘udmv a

i

p ﬁscal intermediary or carrier carrving out.a program on ‘behalf of

the United Staces} or of a State or local government who furnishes.

' information or renders services in the per*"ormance of official duty |
- 1s ineligible for a payiient under this subsecmon thh respect to.
-such information or services:

"“(4) The grantmg or decision not to grant a reward under thlS‘ .
subsectxon is not reviewable m am court o

PART 4—AMENDMEN TS TO CIVIL FALSE
CLAIMS ACT ST

SEC 9431 AMENDME‘JTS TO CWIL FALSE CLAIMS -\CT E
Section 3729 of title 31; United States Code. is amended-— B
i _{1) in subsection (a)(7), by ‘inserting “or to a health plan ;
i af'cer ‘property to the Government”;
: {2) in the 'matter follovnng subsecnon (a)(?) b} msemng
- for health plan before sustams because of the act ‘of that per-
T son, 3
D3 at the end of the ﬁrst sentence of subsecnon (a), bx in-
o ‘semng or health plan before "sustains ’secause of the act of
" the person.”; - : L ;

T din subsecmon (= -

(A} by inserting “the term’ after “$ection.™ and
(B) b} adding at the end the following: “The term also
, mcludes any request or demand, whether tinder céntract of
. otherwise, for money or- property whlch 1s made or pre-
. -sented to'a ‘health. plan sand RPN {
" (5).by adding at the end the follomng ' '
(f‘) HEALTH. PLAN DEFINED.—For purposes of this section, the

Cterm. ‘health plan’ has the meaning given such term under mle V
"of the Guaranteed Health Insurance Act of 1994.".) - .

' CL,PART AMENDMENTS TO" ANTI FRAUD AND

"ABUSE. PROVISIONS APPLICABLE TO MEDL
' CARE, MEDICAID, AND STATE HEALTH CARE
 PROGRAMS A

. SEC. 9441. REFEREVCE TO! AME\JDMENTS %-

. For provisions ‘amending the anti- fraud and abuse provisions

- e\xstmg under. the So<:1al Secuntx Act see part 5, of subntle D of
txtle VIII R . o o .

5 PART 6 PHR‘EEMPTION OF STATE CORPORATE

PRACTICE LAWS

h . .
i .

PN .’ssc 9451 PREEMP’I‘IO!\ OF STATE L.-\\VS PROHIB!TI\G coapo&ne

. PRACTICE OF MEDICINE.
“No* provxsxon of. State or local law- shall apph that prohxblts a’

a/.’


http:PREEMPTION.OF
http:adding.at
http:gTanting.or
http:iIlte~medi(3.ry

 FiiHSAS GE?HARDTA‘-‘ PRINTG.009

N .
., s

. sac 9600, DEFINITIONS

August101994(6469m) .

LR

389

| Tile IX. Subtitle G

Subtltle F Physwlan Ownershlp

and Referral

v
\

‘I,A':PART 1—EXTENSION OF 'LIMITATIONS ON-

SELF-REFERRAL UNDER MEDICA_RE TO RE- :

FERRALS UNDER PRIVATE PLAN S

| SEC 9501. LIMITATIONS O_N PHYSICIAN SELF REFERRAL UNDER PRI-

VATE PLANS. R
" The provisions of section- 187f of the Soc1a1 Secunt3 Act. shall

‘apply to items and services (and payments and-claims for payment.
. for such items and. semces) furnished under any certified health;
“plan in the .same manner as such provisions apply: to designated

health ‘services -(and payments and claims for payment for, such.
services) under title XVIII of the Social:Security Act. .

'SEC. 9502. CONSTRUCTION OF SOCIAL SECURI’I‘Y-AC‘I‘ REFERBNCBS

(a) INCORPORATION OF OTHER AMENDMENTS.—Any reference in

this part to a provision of the Social SecurityAct shall be consid-

ered a reference 'to-the prow.smn as amended under part 6 of sub-,

-title D of title VIIL

(b) EFFECT OF SUBSEQUEN‘T AMEN‘DMENTS Emept as. provzded .

" in’subsection (a), any reference to a provision of the Social Security .
- Act in this:part’ shall be deemed to be a reference to such'provision . .
_ as in efféct on the date of the enactment of this Act, and (except .
o .as Congress may otherwise provide) any amendments made to such -
.. provisioris after such date shall not be taken irito account in. deter- -
- mining the applicability’ of such prov151ons to mdxmduals and enti-.
.- tles under thls Acty - - .

' PART 2- AMENDMENTS TO PHYSICIAN OWNER.

' SHIP AND REFERRAL PROVISIONS UNDER
MEDICARE S

g ‘_srsc 9511, REFERENCE TO AMEVDMENTS

.For-provisions’ amending section - 18:: of the Socml Securuy .

Act see part 6 of subtxtle D of tltle VIII

Subtltle G Workforce Protectlon and
Tralmng

,'«.7

For purposes of this. subt{tle

D EMPLOY The term emplm mchi‘des_- Eo sﬁfféi‘-’or per: .

- mitito- work.’

cZ: EMPLoﬁ:E—'S S e ' S

- (A IAGENERAL The term emplo\ee means—

Lol T ti) any ‘individual emploved by an employer or.oth--
im0 erwise having the status of an emplo}ee. taking into

,jaccount the factors-described in subparagraph \Bl
(u)fan\ ofﬁcer of a corporauon :

; -;'descnbed m secnon 210451 of‘ the Somal Secunu Act
Lk and ‘
DEPENDE\:CE —An mdwuiual shall be deemed to 'be em-

1owmg factors apply

"\: .

. “livi.an mdxvxdual descnbed in subparagraph (C)” -
.,B) APPUCATYO’\I OF. FACTORS -REFLECTING: ECONOMIC.

ploxed taking into’ account (and to the extent that) the fol- -

.”‘.*through din uho performs for remuneration services

e
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' : . . The 1ndmdual has a 10\& deoree of control over :
o T . the c1rcumstances under whzch the services are- per'
: A ' formed.. - :
4 - : ‘ {i1} The mdmdual lacks’ opportunmes for preﬁt or '
. T o Ioss in performing the services.
e A -(iii) ‘The individual does not have an investment in.
fac11mes ‘or eqmpment used in performmg the serv-"
. ~ices.
T T €35 ) The mdmdual’s relation mth _the person (f‘or» _ .
. R : ) - whom the services are provided) is riot témporary. - .
..o o . 7' {v) The services performed for the person rep . :
oL S - < resent a high percentage of all services. performed by
-~ ... 7 " | theéindividual. [
R L. (vi) The mdmduals performance of the semces .
S ‘ does not require ‘a high degree of skill. . o
e (C) INCLUSION. OF CERTAIN CONTRACT RELATIONSHIPS - -
T e - .The term “employee” includes, with respect to any em-
e " .- ployer which during the preceding year had gross receipts
S . . in-excess of an amount specified by the Secretary of Labor
B . «(which amount shall not be'less than $10,000, OOO) an 1n
dividual-who' performs semces for the ‘employer i
) (i) the services are not performed by the individ- . o
ual as an employée of another employer or as a leased .
‘gemployee (as defined in paragraph (8)(C)); , LR
o . o (ii) tHe contract or other arrangement for semces'
, . . .. contemplates that’ substantxall; all of such services are -,
e T to be performed' personaily by such individual: and ’
' YoMt m e (i) the individual performs the services— Lo
‘ool s 7T (D) on the premlses owned or. leased by the»_"
o emplover .
; o L IR (ID) using fac111tles or equzpment in whlch the ‘
: o S -employer has a substantial investment, or = 7
SR ..« . o (IIDy using facilities .and -equipment in. which.
ST the individual ‘does not have'a su stantial invest. .
o " ment.
R P (D) EXCLUSION OF VOLUNTEERS. -The térm “emplovee ) :
e .does not- include any 1nd1v1dua1 who volunteers to.perform - s
S e services. for a public. agency which is'a State, ,a politi¢al - :
i ,subdmszon of a State.or an mterstate govemmental agen- .
. - . N ~‘.-,. cv I, = .
R T LT 6} the mdmdual recewes no compensanon otherf
. e 7o 'than reasonable expenses or ‘a nominal.fée to perform
. RS the services for which the. individual volunteered, and
w0 D) such services. are not the sanie type of services”; . = - . .
e which the mdmdual is emplcved to perform for such = /"
. .U . - .public ageney.” . .
B An employee of a. pubhc agenf:\ which is a State, polmcal :
L.l DU o subdivision of a ‘State, or an interstate governniental agen- .
¢y may volunteer to. perform services for any other State,
.77 political subdivision; or' interstate governmental agencv,‘
~ ¢ “including 'a State, pohtxcal subdivision, or’ dgency with. .’
.7 ., which the emploving State. political subdlwsxon, or agencv’ N
T ”‘:has ‘a ‘mutual aid agreement. " ‘
. IE) EXCEPTION FOR CERTAIN t\mxsowrs F‘AMXLY Ex: -
,cept as.provided by ‘the-Secretary of Labor in' regulatlons T
“a‘child under-the age/of 18 shall not be considered to be .. =~
_an emploxeé by virtue of servxce performed for the chxld s
h parent ‘or guardian.’ . " - : e
S F) EXCLUSION. OF EMPLOYEES OUTStDE THE UNI’!‘ED o
‘STATBS —The term. emplovee does not include an 1nd1v1d o
: :i»'_'ual who:does not reside in'the United States. = - '~ .- .
- G E\CLL’SION OF FOREIGN EMPLOYMENT. The term
~‘- emplo; ee” does not'include an’ individual - :
o m mth réspect to service, if the deLdual is not
'a;cxtlzen -or: resident of the United States and the serv-’ L
1ce 1s performed out51de the Umted States or . ..~ ST

i
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D mth respef:t to service, 1f the 1nd1v1dual isa-
citizen or resident of the United States and the service .
is- performed outside the United States for -an em-
ployer other than an American emplover (as deﬁned m
section"210(e).of the Social Security Act). - . ‘
(H) EXCLUSION ‘OF INMATES AS EMPLOYEES.—An lndl

~vidual shall not be treated as an empIOyee by virtue of
" services performed in 'a penal institution-by an inmate '

thereof or in.a hospital or other health care mstxtuuon by

‘a patient - thereof, .
(I)* APPLICATION OF CONTROL GROUP RULES FOR EM

'PLOYERS. —For purposes of this subtitle:

(i) Two or more trades or businesses;. whether or -

',‘not incorporated,. shall be deemed a single employer if
.-such trades or busmesses are \mthm the same control .
group. :
(ii) The term “control g'roup means a gmup of' .
trades or busmesses under common control.. . - ,

. (iii) “The determmatmn of whether a trade or busi- -
' ness is under common control with another trade or
. business shall be determined under regulations of the
Secretary of Labor applying- ‘principles similar to.the -
principles -applied under section.4001(a)14)(B) of the

" . Emplovee Retirement Income Security Act of 1974. .

“(iv) Under regulations of the Secretary. of Labor, -

. all-employees of organizations which are under com- ~
mon control ‘with one or more organizations which are.
exempt from income tax under subtitle A of the Inter-
nal Revenue Code of 1986 shall be treated as em..
-ployed by a single émployer.

’The regulations prescribed under clause (iv) shall be based

on principles siniilar to the prmcxples which apply to tax

‘ ,able organizations rinder clause (ii1).

“(J) ANTI:EVASION RULES.—An mdmdual shall be. treatt

:erd :as an emplovee of a person if the individual would-oth-
" erwise. be treated as such -an employee but for an action

awhich - was undertaken 'by the person or another on the

.7 person’s behalf to evade: responmblhtxes imposed ‘under - -
'thxs subtitle: with respect to'the individual.as.an employee.

-(K) EXEMPTION OF EMPLOYEES ‘WHO ARE MEMBERS OF

- jCER’I‘AIN RELIGIOUS FAITHS.—~A member of certain religious
" -faiths (as defined ‘in section. 1402(g) of the Internal Reve-
-nue Code of 1986) who elects to waive all beriefits and pay- . . .
. ments provided under this Act for the Sacial Security Act)

. with respect to the -guaranteed national benefit package

‘shall not be considered -an emplovee for purposes of .this .

.. - subtitle. The election: under the previous sentence shall be
“ .‘consistent with the waiver of beneﬁts under secnon 202(\::
- of the Social Secum\ Act'»- o . -

(3) EMPLOYER. — i °

P

(A} IN-GENERAL. —The term enlpiover _ Lo
’ (i) ‘means 'any .person engaged in any actwlcv

‘- business or- mdustn in commerce or affectmg com~ e

" . -merce that employs an-individual:: -
*. -+ (i) includes any-person who acts, dlrectly or md1- :
**_ rectly, in.the interest of an eniplover in relauon o any .-
of the' emplovees of such ‘emplover: and" )
..~ (iD includes any public agency tas- deﬁned in sec- .
tion 3ix) of :the Faxr Labor Standards Act‘ 29 US C.
208y F -
_(B) COMMERCE. -—The term commerce “means trade.

’ ".f’trafﬁc, commeérce, trarnsportation, or communication’ among
_the several States; or between the District of Columbia or

any Territory of the. United States and. any State or other .

* Territory, ‘or. between any foreign country and any State,: .
‘Terntor}, or the B1stnct of Columbxa. or. wn:hm the dxs- :

| Title IX Subtitle G
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S oL T triet of Columbla or any Ternton or between pomts in the -
- - .. . -same State but through any Other State or ‘any Territory -
; 7. . orthe District of Columbia or any foreign country.
v (C) AFFECTING COMMERCE.—The term "affectmg com-
merce” means in ‘commerce, or burdening or obsnmctmg o
commerce or the free flow of commerce. = ‘
i (D) SUCCESSOR EMPLOYER.—An emplover is a’ succes-
I S sor employer” if, based on the facts and circumstances; on "
- _ . balance after apply'mg at least the following ¢riteria, and
<. .. . consistent with- any regulations. promulgated by the Sec-
. .-~ . - retary of Labor, the émplover has substantially ‘assumed
~ . 7+ the. employment related responmblhtles of another em‘

.. ployer: . .

W Substanual commmt) of the same busmess op '
. - ) eramons .
O ¢ 1)) Use of the same plant common fac1htv or . '

PP N worksxte - oo B
A _(ii{) Continuity ofthe work force. o -
(iv) Similarity of jobs and workmg condmons
{v) Similarity of supervisory personnel. : ;
Avi) S1m11ar1tv in machmerv eqmpment and pro ,
ducnons methods. - -. ' : L
ST SRR s 31 Slmxlant} ofproducts or sermces S
S (E) TREATMENT 'OF COMMON | EMPLOYMENT —The Sec-. -
o+ .. o retary of Labor may promulgate regulations regarding. re-
. sponsibilities of - employers in -the case of . commoa employ P
- mentof an employee by. such employers. .
S " 4y FuLe- TIME EQUWALENT EMPLOYEES PART TIME EMPLOY ’
o , 'EES. - : o
hoso T . (A) IN GENERAL —For purposes ot" thls subntle, sub;ec: ,
o N ,to subparagraphs «D) and (E) a qualewng employee who, '
N, B 1s emploved by an employer— - - :
' S ol r ) for at least | 120 hours in a- month, 1s countedi S
: - - -as!one,fullitime eqmvalent employee for the month . .-
and shall be deemed to be emploved on.a full ume‘
basns or - o
- (i) for at least 40 hours, but less than 120 hours,- »
. 'in"'a month, is counted as a fraction of a full-time
equwalent employee ‘in the month equal to. the full-- @ .
R time . employment. ratio tas defined in' subparagraph . -
~(B)) for the employee and shall be deemed to be em- .-
ployed on: a part-time bas1s -
BN L tB) FULL-TIME EMPLOYMENT RATIO" DEFINED —For pur- -
RIS poses “of 'this subtitle, the- term “full-time ‘employment. .
<+ ' ratio” .means, with respect to a qualifving emplovee of an .
.. " employer. in,a month, subJect to subparagraph (E); the
L o w. 7 lesser ofl or the ratio of— . s
TP AL (i) the number of hours of emplovment such em’ S
S ployee is-employed by such emploxer for the month (as C
. - ‘determined under paragraph 16)) to .
D ’: . fii» 120hours. .. R :
S Towt o (C) FULL-TIME -EMPLOYEE; PART-TIME EMPLOYEE For' S
- ..+ ‘purposes of this subtitle. subject to subparagraphs DV and -
204 AE), the terms “full-time -employee™ and “partitime em: . ..
R cow Tiieoi 0 oployee” mean, with - respect to.an employer,- an employee |
Lo . o L e wholis emploved on a full-time basis or part-time basis tas
L ,s;l)ecxﬁed in’ subparagraph tAn respectwelv b) the ‘em-
: pover T
L LDy CONSIDERATION OF NDLSTRY PRACTICE -—AS pro-
2 vxded .under rules. established by the- ‘Secretary of Labor,
an employee who is not.described in subparagraph (C)- ‘7.
.¢ "-shall be considered: ito be emploved on a full-time or part: .~
" .time'basis by an: emploxer (and to be a full-time .0r part- - .
~/time employee’ of: an :employver) ‘for a month (or for all - 2
‘months in a 12-month’ period) if the employee ‘is emploved
~_.by that emplo;er on a contmumg bas1s that takmg mto
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- ; e account the slrucmre or nature- of the emplox ment in the
. o - - industry; represents full ume gr part mme emplm ment re-
) 7 — .spectxvelv C N
’ e o (E) 'EMPLOYMENT AT EDUCATION’AL INSTITUTIONS. —
S .With respect to employees of an institution of higher edu-
" " cation (as defined in section 1201(a) of the Higher Edu-.
¢ _cation Act of 1963) or of an elementary or secondary ‘school
(as-defined in section 1471 of the Elementary and. Second-
. © .. . -ary Education Act of 1965) who are exempt under sectton
R - . - 18.of the Fair Labor Standards Act of 1938 :
R . . (i) ‘the employeés shall be considered to ‘be em-
ployed on a full‘time basis (and to be a full-time em:
- ‘plovee)- if they work the .customary hours that con-
o S _ : " stitute full: tune employment as deﬁned at such msn-
e T ST - tdtion; - ! : .
: T _ - (i) the number of heurs and thh respect to less-
c than full-time employees at such an- institution, the ;
- number of such customary hours shall be subsntuted
for 120 in subparagraphs (A) and (B)ii); and ;" . o
: S ‘ (ili)- such employees who are regular seasonal em- )
o, S - .. plovees who are not paid during summer months or
o ; i [ other regular periods of the year, but are assured em-
L T ployment at the end of such, periods, shall be consxd
o _ered to'be employed year round. -
oL (5) HEALTH CARE EMPLOYER.~—The term health care em
S e ployer means an employer that— ’ PR
(A) provides health care items or ser\nces Gmcludmg SR
* such items and services not 1ncluded in, the guaranteed na:
“ tional benefit package);or . ./
« (B). prowdes ‘necessary. related semces. 1nclud1ng ad
.. -ministrative, food service, janitorial or maintenance- serv-
o R . .. Jices, to an:entity ‘that provides: health, care items or. serv: RS
T P, “ices (as described in- subparagraph (A); 7. . . S
R Lol except that an emplover that so%rlv manufactures, or’ provldes Y
.7 goods or equipment 'to a health.care emplover shall not be con- .
sidered a health care employer. = .- . .
- <6) HOURS OF EMPLOYMENT.— ™ ‘ AR
P {A) 'IN' GENERAL. —For: purposes of thls subntle the
K o e ] Secretar} shall specify- the method for. computing hours of .
e .~ =" - employment for employees of an employer consistent. with
.~ .. %7 this paragraph. The Secretary shall take.into account rules
ST T L T used for: purposes of applvmg the Fair Labor Standards
S ' . “Act of 1938,

“

Lo e (By Houru.s' WAGE EAR\ERS —In theé case of an’ mdmd .
s . -+, .~ ual ‘who receives compensation (in the form of hourlv" .
co e T - wages. o compensanon) for the performance of services,
. . 7l . the individual is considered to be “employed” by an ‘em- ° : -
L -, .ployer for an hour’if compensation is payable with respect
- - to that hour of emplovment without regard to whether or-
© o .+« .. 'not the employee xs actuall} performmg servlces dunng
o .. - " such hour. - e
L .7 e 1) QUALIFYING EMPLOYEE.— * . = : ‘
S b 0w 1A IN: GENERAL.—The term quallfvmg emplovee
e means, ‘with respect to an emplover for a month; an em- .
L . plovee (other than a _young dependent as defined in sub-
Lo o0 U7 paragraph (B) who is ‘employed by .the employer for at
S e e Cleast ;0 hours ( as determmed under paragraph <6l) in the -
Lo e ,mont o
R 1 - ] Yowc DEPENDENT DEFINED —In subparagraph_'
R (A) the term “voung dependent” means an- ehglble individ-. . -
f,";‘ual -who.is a young .dependent tas defined in- section
;- 1003MmK 1B and is enrolled -under ‘a_health plan as a e
< o family member (as defined. in- section 1104{0)(21(8 T
» .7 (8) TREATMENT.OF EMPLOYEE LEASING ARRANGEMEN’I‘S —_ i
e (A) TREATMENT ‘AS E\IPLOYEE OF .LEASING= ORGANIZA: " * -
‘-g;TION —-E\cept as provlded in, subparagraph (B), mth re-W

- AUgust 10, 1994:(646 g.m.) -,

'
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- spect to am person fm thlS paragraph referred to as *he
* [ “recipient™ ) for whom-a leased employee (as defined in sub-
' -paragraphiC) performs services the leased- employee shall ‘
. 7. not be treated as an-emplovee of the recipient. :
S “ .. - .(B) APPLICATION IN RELATION TO WORKFORCE STABIL-
S IrY.—For purposes’ of applying ‘sections 9621(b) and
-~ 9624(b) (relating to transitional provisions for workforce
stability), leased eniployees shall be tréated as employees
. .of the recipient and of the leasing organization. .
o . (C) LEASED EMPLOYEE.—For purposes of this para{'
L : graph the term “leased employee” means any person who =
<. .. .. .. 7is not an emploxee of the’ rec1p1ent and. who prowdes serv-
1ces to the recipient = :
"~ (1) "such 'services are prowded pursuant to an
agreement between the recipient and any other person
“(in this paragraph referred to as the ‘leasxng orgamza
,tionM;and - ‘
o (u)(I) such sérvices are of a tvpe h1stor1call} per
~ formed, in the busmess ﬁeld ‘of the rec1p1ent by eni-
: ploxees. -
{II) .the person provxdes services- to the reaplent
L . forat, least .such number of hours per week {or such
.. - percentage of the- persons tlmeJ as the Sec"etary of " 7
- ... .Labor specifies; or . a
LN AIID) the tasks performed by the person ‘are f'unc
"o tionally mtegrated with the operations of the recipient -
+ . - and performea on the premxses of (or using the facxh- s
.~ . . . ties and equipment of) the recipient. -
’ l (9) TREATMENT -OF EMPLOYEES iN THE ENTERTAINME’\IT IN,
.'DUSTRY.—In the case of employees in the entertainment indus-..
o try, the Secretary shall -establish :special -rules to determine
.+ - ' - what constitutes full- -time- and part-time work in.the industry..
' © Such rules shall take into account the hxstomc employment pat- - .
terns in the industry." . e
R TA10y TREATMENT OF FRANCH[SE '\IETWORKS - . : i
B - _4A), IN GENERAL.—The Secretary:of Labor - shall pre- -
seribe - regulations regardmg ‘the circumstances . under S
-~ which” individuals performing services for a franchlsee are‘
com .treated as employees of a franchise network. -
S (B) DEFINTTIONS. -—-For purposes of this paragraph the
. ‘terms ~franchisee™ ard - “franchise. network” have the .
" meanings given. ‘such -terms in regulatlons of the Federalj,.' o
.. Trade- Commission published, i in part 136 of t1tle 16, Code o
o071 of Federal Regulatmns
.7 77 (11). TREATMENT .OF SALARIED EMPLOYEES AND EMPLOYEES” S
’ ' Pam ON CONTINGENT OR-BONUS ARRANGEMENTS. —1In the case of "
‘anemployee who receives: compensamon on a salaried ‘basis or-
‘om*"the basis of a. commission (or other _contingent’ or - bonus -
bas1s) “rather than an hourly- ‘wage, - -the ‘Secretary .of Labor -
, s shall .establish rules for the conversion of the compensanon to -
S - hours of . employment, taking into account the minimum- month .
lv compensation levels for workers emploved on.a full-time .
_ “'basis under.the Fair Labor Standards Act of . 1938 and: other co
o factors the Secretarv@onmders relevant : RV E P
LT 112) WAGES— Lo e » o
Ll T LA IN GENERAL. - The term wages has the meanmg"
Tl e ;gwen such.term “in ‘section 2091a) of the Soc1ai Security
co oo+ i Act, except that paragraph’ kY 'shall not apply.. . ,
e {B1- TIPS NOT NCLLDED The term uages does not :
;«'mclude cash tlpS ST . SOTIR -

“y
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g PARTI1- . GENERAL 1-‘1\/1131,0‘5{}51;1 L
. ... " RESPONSIBILITIES

SEC 9801 PROHIBITIOI\ ()F CERTAI'\Y E\’!PLOYER DISCRIMI\ATIO\' )
 (a) PROHIBITION OF FAMILY DISCRIMINATION.—No employer, -
ST ‘may discriminate with. respect to an employee on the basis of the
C . ' family status of the employee or on the basis of the class of farmly
S enrolfment selected with respect to the employee. : B
"~ " (b) EVASION OF OBLIGATIONS. It shall be unlawful for any em-
ployer or other person to discharge, fine, suspend ‘expel; discipline,
- ¢ ... discriminate or otherwise take adverse action against any employee -
- < if ‘a purpose of such action'is to iriterfere with. the emrloyees at-
- .. tainment of status as a qualifying employee, ‘as a full-time em- -
.. = ployee, or as.a part-time .employee, or if a purpose of such’ actxon-
.+ 1is to evade or avoid any obligation under this Act."
- (c) ENFORCEMENT.—In the case of a person that: vxolates are- .
" quirement of thlS 'section, the Secretary of Labor may impose a civil .
.. ' . money penalty, in-dn amount riot to exceed $10,000, for each viola- "
¢y tion with respect to each individual with respect to whom a viola-
, : - " tion occurred. The provisions of section 503 of the Migrant and Sea-
~+ " sonal  Agricultural’ Worker . Protection Act {other than subsecnon-
- " .(a) shall apply to. cml money penalties. under this subsection in
o Kw same- manner as such provxswns appl} to a penalt} under such o
: At . - - . 4 L A
L SEC 9602, WHISTLEBLOWER PROTEC’I‘ION S C
- ... %1 " (a) EMPLOYEE PROTECTIONS. —No ‘entity under’ thlS Act_may.
Ve .+ ‘discharge," :discriminate, -or otherwise take adverse ‘action . against
s .- - any-employee with respect to compensation, terms, conditions, or.

‘”'_’ . privileges.of employment because the employee (or any other per- - - .

.. .0 -son acting pursuant to a request. of the emplovee) prowded infor- - "
o . :.. . 7  mationto any Federal, State, .or public or private’ supervisory agen- :
e ~- . . .cy or entity regarding a possible violation of- any prowsmn of thlS. o
‘ . .. Actor any regulation issued pursuant to, th1s Act ol B
R _(b}COURTACTION—, o e S
. (1) IN GENERAL.—An emplovee or former emplovee who be- S
- lieves that :such- employee was- dlscharged discriminated, or - < -
.#' - otherwise subject to adverse action in. violation of subsecnon o
"' {a)i'may file a civil-action'in the appropriate . district court .of °
L the ‘United States not later than two years-after the date of
‘such discharge,’ discrimination, or adverse action.. .
G '(2) '‘DAMAGES.—If the court determines that a wolauon of ..
o .subsectlon {a) has occurred, the plaintiff may -obtain appro-.k KRR
- ;‘pnate ‘relief, " including, actual; compensatory, and. punmve T
. 'damages and equitable rehef {including reinstatement). R
S -1 A'I'I‘ORNE‘:’S FEES AND .COSTS.iIn any. actlon under
R SR ,‘.paragraph (1) in which the plaintiff substantially. prevalls, the ,
A ... . court shall award the plaintiff reasonable attorney's fees (at”
) S 'R0 generally- prevallmg héurly rates), reasonable ‘expert witness [
.. fees,” and other reasonable costs; ‘unless’ the court finds that L.
Cn ~such’ award-would not be appmpnate :
v AR ‘““SEC 9603." EMPLOYER “JELTR.ALIT'Y A R .
K - ;-7 | Federal funds, appropnated to carry out thxs Act other. than _—
ﬁ.mds approg:enated pursuant 'to -title XVIII, XIX, XXI or XXII of - -
~the Social. Security ‘Act,: .may not be used 'to. assxst promote. or .~
deter umon orgamzmg .

a> LIMITAT‘ION 'ro mesmor« Pt:moo «-'I'he promsxons of thxs'
part are intended 'to minimize, to the extent possible, disruptions.
in. estabhshed employment relatlonshxps durmg the period of tran- ' *
sition:to’ a.restructured thealth care dehver} svstem. and shall ter: ’
mmatefon January L 2004 s B ‘ -
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(b) HEALTH CARE EMPLOYERS COVERED BY PART:—The provi-

15 covered employees on:a typical business day.

(c) COVERED EMPLOYEES DEFINED. —In this part, the term * “cov-:
-‘ered employee” means an employee of a health care employer. :
{d) INCLUSION OF SUCCESSOR EMPLOYERS:—In this part, the

sions of this part, including refererices to displacing employers, hir- .
. ing employers, successors and.contractors,.apply only to health care.
.employers (including successor employers) that employ’ more than

term “employer” includes a successor employer of the employer
SEC 9622, OBLIGATIONS OF DISPLACING EMPLOYER AND AFFILIATED

NTERPRISES IN EVENT OF DISPLACEMENT.

: : (1) written notice, no later than the date of dxspl
vt L of employment rights under this part; and . .
' : : " {2) notice of any existing or subsequent: vacanmes

Secretary of Labor, by regulatmn, may .specify.”.

. eligible employees for not less than 14 calendar days from
on which the initial notice is prowded L ,
(b) HIRING PREFERENCE. ~ : : -

{

A3)yand ¢

. placement
shall be given the right to accept or declme the posmon b

‘ I employer may offer the posmon tO an employee who 1s not a ‘pref-

erence eligible employee.

» " (a) NO’I‘ICE —A health care- employer which displaces a pref
. . .erence eligible employee (as defined in subsection (e)) shall prowde
e o such employee with—

acement

thh the .

. displacing employer, which notice may be’ given by posting of
"1 : i _such vacancies wherever notices to apphcants for emplovnient
: 7 are customarily’ posted, by listing such vacancies with the: local .
o emplovment services agency, or in such other manner as the

' .AAn} such. vacancy ‘shall remain opén for* appllcanons by preference '

the date

(1) IN GENERAL.—4A preference ehgxble emplovee who— o
- (A) meets’ an} quahﬁcanons descnbed in paragraph;* o

g . . .- - - (B) applies dunng the notlce period descnbed in sub-
S ’sectlon (an2) for a vacant ‘position with the displacing em-
: ployer which is ‘in.the employée’s occupational specialty
and located in the same State or Metropolitan Statistical -
Area in which the emplovee was employed pnor to the dis-

efore the .

=

S 12) MULTIPLE . APPLICA’I‘IONS -When con51denng apphca-
- 7. -tions from more than one preference eligible employee de-
- - . scribed.in paragraph (1), the hiring health care employer shall

.+ have discretionas to whxch of such employees wﬂl b
I the position. - -
. (3) EMPLOYMENT QUALIFICA‘I‘ION REQUIREMEN’I‘S

e offerecl

—A hmng

e health care emplover may establish reasonable emplovment

« qualifications for a vacéney to’'which this part applies, except

tively qualified for a comparable position:

"> . 'that an employee who performed essentially the same work,
' ! prior to.the employee's displacement shall be deemed presump

. " 1¢) TERMINATION OF PREFERENCE ELIGIBILITY. -Sub;ect to sec-
- tion 9621ta). @ displaced. employeée’s preference eligibility shall ter-

" minate at such’time as the displaced emplovee- obtains
: ,nallv equivalent employment.with the displacing employer. -

substan- .,

id+ NOTICE -OF JOB -OPENINGS. —A‘health care employer, to'the ‘

. e\tent ‘practicable,-shall list'all job openings for covered ¢
with the job bank established by the Emplox ment Serwce

e 'DEFINITIONS. —In thxs part: .’

“oc %+ 71y PREFERENCE. ELIGIBLE E'\IPLOYEE -The ter
o uerence eligible employee™ means an employee who— -
{A) "has been emploved as a covered entplov

e\cess of one vear by a‘health care employer; and °

1mpendmg displacement by such emplover.
lav off, termination,. s1gmﬁcant cutback in.paid work

{ o

A

-2y DISPLACEMENT. —The ‘term “dlsplacement mcludes a

mploy ees

m pref

ee for m o

(B)-has been-displaced by or has recewed nonce of an a

N

‘hours, or

s 2 e other loss of’ emplovmem, e\cept that a dxscharge for JUSt cause -
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shall not constltute a: dxsplacement Wlthln the meanmg of this

A health care emplover that replaces ‘another health care em-
ST plover in whole or in part through merger, consohdatton acqmsx
.. 77 tionm, contract or other similar manner shall-— :
Co o (1). provide ' employees who- would otherw15e be dlsplaced
S the right to continued employment in. the job positions pre- -
" viously held by such employees, unless the employer can estab
S + > " lish that such positions no longer exist; and -
0. (2 for six months from the date. of. their dlsplacement by
R "+ the predecessor, provide employees who -are not rehired under ~
S e paragraph (1) notice and the right to employment in any va-.
TR ", cancies that become available in such job- positions. . ,
o NN SEC '9624. COLLECTIVE BARGAINING OBLIGATIONS DURING TRANSI- R
AN A " TION PERIOD. . - Y
‘ ‘ - . {a), CONTINUATION OF PREVIOUSLY Recocmzsn BARGAINING .
N REPRESENTATIVES AND AGREEMENTS.—If a majority of the employ-
. * ees in an appropr:ate bargaining unit of employees of a health care .
- employer consists of -employees who were ‘previously covered by'a, "
... bargaining agreement or represented by an exclusive representa- .
- tive with respect to the terms ‘and conditions of employment with
.~ the predecessor health care emplover, and there has not been a-
- substantial change in 'the operations performed by the emplovees :
.+in that’ unit, the employer shall recognize such representative as . -
. ‘'the. excluswe Tepresentative for the unit and shall assume the bar-
- gaining ‘agreement, except.that if the application of this subsectxon . lﬁl
© .. - - would result in the recognition .of more than one bargammg rep-- .
.. . ' resentative for a sirgle unit, the question concerning which. rep-. .
© 7t resentative shall be recogmzed as the exclusive representative for .
- .. - the'unit shall be resolved in accordance with apphcable Federal or
: R N )State law. ..
g . L L "(b)’ JOINT- EMPLOYER STATUS If employees of a contractor. to

U S paragraph :
. ‘ S SEC 9623, EMPLOYME\T “ITH OTHER HEALTH Ca\RE EMPLOYERS

~a health care employer:are ‘assigned on a regular basis. to. perform.
. ;- work on the premises of z a health ‘care-employer:.and the tasks per-.
© i . formed by these'employees are functionally mtegrated with the op-.
-t wih - .erations of the_ health care employer on. whose premises.such em- " .-
"%, “ployees work, both.the contractor ‘and the health:caré employer C
S ‘shall be considered joint-employ: ers of the employees with respect,
to work performed on those premises for ‘purposes of deternnn1ng
‘compliance with labor relations laws. ‘Eniployees of such joint em- »
_ *plo\ ers.may rot be excluded- from.a bargaining umt thhln elther o
. f:'exmtv on the basis of such Jomt emplover status AL

RRTI SEC 9625 GE‘\IERAL PRO\'[SIONS
. "+, ... 1a) REGULATIONS.~Not. later’ than 120 davs after the date of
.. “'“enactment of'this Act, the Secretary of Labor shall promulgate reg- .
R _‘~:ulatxons to’ 1mplement the requirements of. this part. | e
- . .77 (brOTHER LAaws.—The standards and requirements of this part v
“shall not'preempt or-excuse noncompliance-with any other applica- - '
... /ble Federal or gtate law, ‘regulation,” or municipal ordinance that

.-* establishes additional notice and preference standards or. require-.
-‘ments concerning emplm ee dtslocatlon emplovee representanon or:-
z,collectzve bargaining. .
© . 4.4¢) RULES OF- ovs*mucrrox' -'-\othmg in thls part. shall be
constmed to_excuse or otherwise limit the obligation of:an employer

' ,-to compl) with the terms of any-collectivé bargaining agreement or' =
.:;°of any employee benefit plan. that -provides employ ees wlth rights -
! in addmon to.those. promded under this part. - . - ,
7 id) DISCRIMINATION. = In ‘making decisions: that would result in. A
. the dtsplacement _retention, - hiring .or transfer . of -employees, -a .~ -
“health care emploter may ‘not discriminate between or.among'em- .. = -
ployees on the basis of. their protected status under thxs part or A
under any other Federal or State laws, * I

. i-te). ENFORCEMENT. — Unless othermse speczﬁcallv provuied in -
thts .part,’ the *enforcement provisions, of" sectxon 107 of the Fannly'f"

§1.107,1994 (6:46 p.m.).

;\ .
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o - ‘ and M’ dlcal Leave Act of 1993 shall applv (e\cept that the hmlta-
- © tidn of paragraph (1) of subsection (a) shall not apply) with respect -
S to the enforcement of the individual rights, including notice re-
' ' "quirements, provided under section 9622 and 9623. The collective

... . bargaining.and contractual rights provided under section 9624

- shall be enforced -through’ administrative and judicial procedures-

o - otherwise provlded unqer F ederal or State law thh respect co such
S nghts \

PART 3 RESPONSIBILITIES OF BOARD OF
- IN QUIRY o

o N SEC 9631. REQUEST FOR APPOINTMENT OF BOARD OF INQUIRY .
R S o (a) IN'GENERAL.—A health.care employer or a labor organiza- -

: uon that has been lawfully certified or recognized as the represent-
 ative of the ‘employees of a health care employer- for the purpose-
o S .. of engaging in collective bargaining ‘concerning. wages, hours and
e . other terms and conditions of employment, may request that the
L ‘ ' ‘Director of ‘the: ‘Federal Mediation and Conciliation Service (re- -

- ferred to in.this.section as the “Director”) appomt an 1mpart1a1 )
Health Care Board of Inquiry to-investigate the issues involved in =
K - a collective. bargammg dxspute between the _employer and the labor,
AT orgamzanon » v
cui 0T i) TIME FOR' REQUES’I‘ Such request may be made :no earlier,
. than 60 days after notice of the exxstence of a collectlve bargammg
o ‘ . dispute has been provided to— = -
) L (1)*the. Federal Mediation and Concxhatlon Semce in"ac- .
.~ S0 4 cordance ‘with clause (A) or (B) of the last sentence of section
- 8(d) of the Labor Management- Relatxons Act;or .
'{2) if the health care employer is otherwise exempt from .
R _'coverage under such:Act, any comparable State or territorial
o cc 4 cageney established. to medxate and conciliate disputes to which .
: . L0t eV notice ds reqmred to.be given under apphcable State law

-

! SEC 9632. APPOINTMENT OF BOARD OF INQUIRY 7 Ty
, (a)’IN. GENERAL ~Except as provided in subsectaon (b) the D1- .
Ce _rector ‘shall appoint a Health Care Board of Inquiry not later than .
e .10.days after receipt of a request-under section 9631.. Each such’
SN ‘Board shall be composed ‘of such number of individuals-as the Di-"
"~ - .+ rector may deem desirable. No member appomted under this-sec-
.+ tion ‘shall ‘have any interest or involvement in a health care em-
: plover, or a labor organization, involved in the collective bargaining
e d1spute To the. greatest extent feasible, the membership of a Board
N "I shall reflect the racial, ethni¢, -and gender composition' of the popu-
. SR la,tllcn':1 of the commumtv served bv the health care emplover m-
- : volve S
wo (b LH\!I‘I‘AT!ON —-Wlth respect to- the appomtment of a Health.
.Care Board of Inqun‘) under paragraph il) if. the Dlrector deter»
mmes that— S Y ,
N 41) the health care emplmer im0
"(A) otherwise exempt from c0verage under the Labor
.\Mana ement ‘RelationsAct. as.amended: and "~ .
.. iBr subject to. State laws containing procedures’ for the’
.,;-'resolutlon of impasses in collective bargaining that are
.comparable to those that would be followed by a’ Board of
“Inquiry under this. section; or .’ .
+ (2. the parties involved have’ agreed to procedures for the
_ resolutlon of the impasse in collective bargaining that are:com: -
.:parable to those’ that would be followed, by, a Board of Inqum
‘the: Dlrector m35 refuse the request for the appomtment of such a:
“Board S . S ;
"SEC. 9633, PUBLIC FACT FINDIVG e e
A-Health-Care Board of . Inqum' appoxnted under this sectxon
invéstigate’ the ‘issues’ involved in-the dispute and make a’
written report thereon to the parties and to the Dxrector within 30
days ‘after the ~estabhshment of such a Board 'I‘he wrmen report

TR
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-shall comam the f’mdlngs of fact together thh the Board's rec-’

. ommendations for settling the dispute, with the objective of achiev- -
ing a prompt, .peaceful a.nd just setrlement of the ‘dispute.” The

N

<

P

" Board shall arrange for publication of such report within: the coni-
munity. served by the health care empiover involved. :
SEC. 9634. COMPENSATION OF MEMBERS OF BOARD OF INQUIRY

(a) EMPLOYEES OF FEDERAL ' GOVERNMENT.—Membeérs of any

- Board established under this part who are otherwise employed. by -
N the Federal Government shall serve .without compensation but

,F:HSA' GEPHARDT'PRINTG.009 . =~ - (Tl IT Subtitié G -

shall be reimbursed for travel, subsxstence -and ‘other necessary ex-

_ penses- incurred by them m carmng out 1ts dunes under tlns- sec-
tion.

“(b) OTHER 'MEMBERS. —Memhers of any ‘Board estabhshed'ﬁ-"
." under- this section who are'not subject to para%raph (1) shall re. .-
* ceive.compensation at:a rate prescribed by the

~exceed the daily rate prescribed for- GS-18 of the General Schedule
under" sectlon 5332 of title 5, including travel for ‘each day they are
engaged in the performance of their duties under this section and

shall be enntled to reimbursement for travel, sub51stence, and .
- 'other. necéssary -expenses mcurred by them In carrying out theu', v

" duties underthis part.

rector but not'to

SEC 9635. MAINTEVANCE OF TERMS AND CONDITIONS OF E\iPLOY L

MENT. .
. Beginning on: the date on whtch a ‘Board s requested under
section 9631-and endmg 15 days after the dateany such Board has
issued its report, no-change in the terms and condxtlons of ,employ-

ment in effect prior to the expiration of the contract in'the case of

“negotiations for a contract renewal, or in’effect: prior to the trme.;

- the parties begin their bargaining in. the ‘case of an initial begin-:

ning negotiations, excépt by agreement, shaH made by the pames':

t0 the collectwe bargammg dtspute

PART 4 WORKFORCE PRIORITIES UNDER
FEDERAL PAYMENTS e

sec 2641. pnocms OF THE SECRETARY OF LABOR. L

ta)ING&NERAL——' T

- (1) "FUNDING. —(A) For purposes of cammg out: the pro- L
... grams described’ in this section, and for carrving out section - "
"7+ -1 .9642, there is authorized to be appropriated $200, 000, 000 for,i

fﬁscal vear 1995 and each. subsequent fiscal vear.”

) e L

S ,t‘tb;fly

o (ol

.- out.the provisions of section 9642: and

- the program under subparagraph (A) of suhsecnon i1y

" section ta) shall be.carried out by the Secretary of Labor.*

-11) IN GENERAL.—For purposes of subsectmn the pro-
grams descrrbed in this section are the following: -

~a

SR (B) Of the-total’ amount authonzed for each ﬂscal vear’y '
e under subparagraph (A< L
"= ():not-more than $10,000, 000 may be used 0 carry "
“out the: program under subparagraph (Bl of subsectxon

i) not more’ than $25 000 000 mav be used to carn«f o
‘out the’. prog‘ram under subparagraph C) of subsectumL

Rt mn not. more than $10.000, 000 may be used to cam
St out the‘ program under subparagraph lDl of - subsectxon

uv)'rwt more than '$3, 000,000. may be used to cam",,"
7"ty the remainder of funds shall be used to carry out

FERE 12) ADMINISTRATION. — The. programs described in this. sec- - -
,~ttmn and- carried out with amounts made available under sub- . -

S (b Rmmmmc PROGRAMS:. ADVANCED CAREER POSITIONS.‘
‘WORl\FORCE ADJUSTMENT PROGRAMS. — .=

.. (A) Aprogram for.skills upgrading and occupatxonal" B
mretrammg (zncludmg retrazmng health care workers for -
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" more advanced posmons as technicians, nurses, and. _physi-

ment

. ‘ o .cian a551stant5 and for qualm and x&orl«.force 1mproxe .

_ 0T tions.
' R (C) A program to.ensure the e\pansmn of\the national

B) A demonstratzon program to assist workers in
health care institutions in obtaxmng advanced career posp N

: " job. bank (established by the Employment Service of the -

o ~~ Department of Labor) ‘within local employment services ..

, . . agencies designed to. address the needs of health care
oo .. workers, subject to the following:

LT .Y .. ¢ .. () Such job bank shall be avaﬂable ‘t0 all health,

..+ .. care employers and health care workers in the commu-
. .. 7 . nity involved.

L L (iND) With ' respect ‘to. each af'fected commumt},.-

DL . " the local employment service agency Or one-stop career

‘ .. . . . . ‘center serving-such community shall be allocated not

‘ /T . .'less than one counselor whose. responsibility shall in-
c ~ ~. - _clude addressing the needs of health.care workers.

(ID Such counselor shall eénsure the solicitation of -
"..Job-openings from local health ¢are émployers and, not °

* less frequently than once. each 'month, -ensure that S

such’ -employers and_other: employvers .are.contacted,’

. i~ and ensure that all’ job listings appropriate for health
" care workers adversely affected under thlS Act are
monitored and updated regularly. ..

(IID Such counselor shall provide- dxrectly, or fa-
LU cilitate "the provision of; labor exchange services by -
© - .-i00. local ‘employment service staff to -eligible health care

7. workers, including assessment, counseling, testing,
o o - job-search .assistance, job referral and placement, ‘and
‘referral to trammg -and educational programs. .- :

s - ¢clause cannot be satisfaétorily- provided by one coun-
... T ..7 < ' -selor, additional counselors shall be allocated.

o T i The job bank serving the community- mvolved

' o e jshall be subjeet to performance goals that measure the

.07 humber. of health care’job openings and the proportion

© o of health care- emplovers in the community that list
“+. = ".job openings. Such.goals shall. be ‘adjusted based on

coets ) o0 ccompliance.
v e =i T e (DA program to.. provxde for Jomt labor management

LT - B demsxon making in. the health care sector on workplace' )
. ® ... " ‘matters related to.the restructuring ‘of the health care de-( :

.- livery system provaded for.in this Act:" |
"~ 12)- USE - OF. FUNDS: —Amounts made avallable under sub-

o7 . - . . program support, faculty | development. trainee. 'support,

T e _"’“\xorkforce ‘analysis, ‘and” dissemination of mformauon, as nec-

essary to. produce required performance outcomes.

érams -described. in' subsection '(by;. the. Secretary of Labor shall,
volved, provide for the following:

' .tranon o

-, _reer ‘advancement. -

rnptmn C v

Y Pmmslon of suppon serwces - .
: (a: Consultatlons W!th emplmers and \Vlth orgamzed Iabor

ic)” ADMINISTRATIVE REQUIREMENTS. = In’ carrying out the pro;

(IV) If the impact of health care industry restruc- - . .
+ turing is-such that the functions required under this -

el e '-;‘spemﬁc economic,  geographic, ‘and other characteris- i
T R R ¢ (- mcludmg demonstrated dxfﬁcumes wn:h emplover',

| ...\ - section {a) for'carrying out this section may’ be expended. for

with. respect’ to the- orgamzanons ‘and emplmment posmons m- h
1) Joint, labor management 1mplementat1on and admlms C

(21 stcussmn with’ emplovees as t0 trammg needs for ca- -

B Commxtment fo a pohcv of mternal hmngs and pro-“ )
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‘SEC 9642 NATION AL I!\STITLTE FOR HE—\LTH CARE WORKFORCE DE-

VELOPMENT. *

{a} ESTABLISHMENT OF I\fsrrrr:r}: ZThe Secretan of Labor in
- consultation with the Secretary.of Health and Human Services,
“shall establish an office to.be known as the \amonal Instxtute for

Health Care Workforce Development..

{(b) DIRECTOR.—The Institute shall be headed by a Dxrector

" . "who'shall be appoznted by the Secretary of Labor

(¢) DUTIES. =

(1) Rf:commﬁumons BY DIRECTOR.—The - Du’ector of the

}
(A) the supply of health care workers needed for prop

- er staffing of the health care institutions serving the in: -
© sured health :benefit’ plans, and the . selfanured health.
o Abeneﬁt plans, described in title V;.

- (B) the impact of this Act, and of related’ changes re:

will improve the health care delivery system by increasing

. decision-making authority; of health care workers.

“*(2) RESPONSE TO. RECOMMENDATIONS.—The Secretary of .
Labor, in actmg ‘upon the recommendamons made under para-
. graph (1), may— - x

- {A) issue tlmely ‘and useful repon:s on health care
worker 'supply and needs ‘and’ on. prcper stafﬁng of health

. care institutions; - .
" (B) take action$ to encourage ‘the use of emplovee par-

txczpauon committees and other activities intended -to -pro-
mote the development of high performance, high ‘quality
health care delivery systems: and” . '

_ .. Q) take:such other actlons as are authonzed under: -
SooL e 7o 7 thisAets W 5 e
oo T ‘(d> ADVISORY BOARD. <" - ’

(1) IN GENERAL.~The Secretan of Labor shall‘estabhsh an

~{A) The Secretary of Labor. .
" (B) The Secretary of Health and Human Serﬂces

_ " «C) Five representatives of ‘health care workers inor-.. .
" gamzed labor to be appomted by Secretary of. Labor. - o
, (D) Five ,représentatives .of ‘health institutions 'to be
. {appomted by the Secretary of Health’ and- Human Sert-ices.
i (Ey.Two représentatives from organizations that train. -
. . and educate health care worl.ers. to be - appomted bv the |
p Secretar\ of Labor;" o '
AR ) Two representatxves from consumer orgamzanons
... to be. -appointéd by the Secretary|of Labor. ‘ ‘
'~_:To the'greatest extent feasible, the. membershxp of‘ the adwsor\
board shall reflect the racial, ethnic, and gender composmon of
. ‘the population of the United States.. '~ N
. 'te) STAFF, QUARTERS, AND OTHER’ t\ssm'rmcs -The Secretan, o
of Labor ‘'shall ‘provide the Instituté and the Advisory Board with-
such staff, quarters, and other ‘administrative assistance as may be"’
‘hecessary for the Insntute and the Advxsor\ Board to cam ‘out thlS
section. . V
. COORDNA‘I‘ION -The Secretan of Labor in cOnsultanon e
with the Secretary of Health and Human: Services, shall, to the ex-, -. =
tent practxcable ensure that the eﬁ”orts under this secmon and’ sec- ,; STy

“Title IX.- Subtitle G =

Instltute shall make recommendanons to .the Secretar} -of
Labor regarding—:

. 'garding health care, on health care workers and the needs -

" of 'such workers with respect to educatxon, training, and -
. career development; and ‘ :
R (C) the development and 1mp1ementatxon of high per-. .
-~ formance, -high 'quality ‘health care delivery. systems, in- -
.cluding employee participation committee systems,. that

- the role, the responsibilities, and the area of mdepefndent“

| advisory board to assist in. the development and 1mplementa :
. tion of recommendations under subsection ie)1). - . e
.-+ +12) COMPOSITION. ~The- advisory board. estabhshed under-

w4 . .paragraph (1) shall ‘be composed of the: followmg members thh .
sl L e\pemse in health care workforce'issues: . R L
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. tion’ ?92 of the Pubhc Health Servlce A¢t are coordinated to- ‘ensure’

that joint planning occuss to maximize the utilization of resources,
- 10 avold duplication of effort and 1o plovlde for the eqmtable divi-]

‘. .- sion of responsibility. o S
S (g) DEFINITIONS. — For purposes of thls secuon RN o
BN - (1) ADVISORY BOARD.—The term TAdvisory Boargi means L

the advisory board established under subsection d).. ‘
“(2) EMPLOYEE PARTIC[PATION COMMITTEE.—The term “emi:" *;
ployee participation committee” means a committee of non-
managenal workers at-a health care facility which— - =
A (A) is selected without employer interference by one or:‘
- . more labor organizations representing- such workers or, if -
‘there is no.such organization, by such workers; " A
. (B} operates without employer interference; and
- {C). consults with management on issues of efﬁmency,
productl'mv and quahtx of care. \
. {3)The term” Insutute - mieans the Insmtute estabhshed-
- % . under subsection (a).’ :
Voo -+ {h) SUNSET.—Unless otherwxse ewctended bv law the Instltute' .
o GRS 1 termmated on Jarmar} 1 2094 :

] . . I.A

~‘August 10 1994 (.46 p:m.y
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o " . TITLEX- LONG”TERM CARE

‘/ . 3 ..h. ”<, . ; . . ‘ 3 . ,.

Subtltle A Long Term Care Program

; SEC. 10001, EST-\BLISHMEVT OF LONG:-TERM CARB PROGRA.M FOR
OME AND COMMUNITY-BASED SERVICES.

'The Secretary shall establish. a long-term care 'program for
nity-based services for individuals with severe disabilities. without.

to authorize the Secretary to dele-

. this subtitle may be:construe

~ 'governing provxs:ons of. thlS subtitle. 4
. SEC. 10002. INDIVIDUALS W’['I'H SEVERE DISABILITIES

_vere disabilities” means"any. individual mthm ‘one or more of the
~followmg 4 categories of individuals: .

LIV[NG —An individual of any age who—
.« (A) requires hands-on or standby a551stance super

.three or more activities of dazls hvmg tas deﬁned in sub

<1 ... - section (), and ,
ST s B s expected to require such dssistance, supervxsxon,

S “-or cueing over a period of at least 100 days. .-
(2. INDIVIDUALS WITH SEVERE COGNI’TIVE OR MENTAL IM
PAIRMENT —An individual of any age—

- either severe cognitive 1mpaxrment or severe mental 1m
,pan'ment or both; -~ - :
(B) who— . . "
DT living,’

pervlsxon or cuéing with at least ‘such instrumental

St 0. nitive or mental 1mpalrment as -the Secretan ‘speci-
D fies or =~ -

- S lib dlsplav svmptorns of orie or more serlous beu -
S hanoral problems. (that ‘is on -a list of such problems "~ .
o speczﬁed b the Secretary) which create a need for su-

- pervision.to prevent harm to self 6r others; and’

(C) whose is expected to meet the requirements of sub’ o

- 'paragraphs (A) and (B) over a period of at-least 100 days.
{3 INDIVIDUALS WITH® SEVERE OR PROFOUND MENTAL ‘RE.

o "I‘ARDATION - An mdmdual of any.age who has severé or -pro- .- B
‘found' mental retardation (as determined accordmg 0 a: proto-h‘ ‘

col specxﬁed,bv the Secreétary).

(A) ‘has-a severe dxsabll.tv ér chromc medlcal condx

V '“l'mes would require-institutionalization in a hospital, nurs-
. retarded, ‘and

. " require .such services over a period of at least 100 da\ s
(ba DETERMINATION OF ELIGIBILITY.~

. (L IN GENERAL.—The determination of whether an mdn 1d
.ual 1s-an individual with’ severe disabilities shall be . made, by

~ . " (a) IN GENERAL: —In this submle, the term- “individual mth se-

oD requxres hands-on or standbv assxstance. super—'ﬂ
vision, or. cuemg thh one or more actxvxtles of: daxlv

' g'rants to States under this subtitle to prowde home: and ¢ommu:
regard to.age or income throu dgh approved State glans -Nothing in

‘gate 'to the States the primary responsibility for m‘cerpretmg the .

(1) INDIVIDUALS. REQUIR[NG HELP: WITH AC’I‘IVIIIES OF DAILY ‘ ‘

“vision, or cueing (as, defined by the Secretary) to perform -

.., (A) whose score, on-a standard mental status protocol'“
R or protocols specified by -the Secretary as appropriate for /
" .. . . measuring the individual's pamcular “condition, indicates.

(1) requlres hands :on. or standbv asszstance, su-

‘activity (or activities) of daily living related to cog-. =~

S e i 0 t4) SEVERELY DISABLED can.nm:\ —An mdmdual under 6
IR \'e&rs of age who— -

B) but for recemng home and commumtv based serv: |

- ing facility. or. mtermedxate care facility for the mentallx

(C)'is expected to have such d1sab1ht\ or condmon and‘ L

persons or’ entmes tw}nch may be local care coordmanon agen- - <.
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* cies) specxﬁed under the State pian funder secnon 10004\

assessment specified by the Secretan A’State may collect ad-

_ ditional information, at the time of obtammg mformanon to be

. .. using a uniform protocol consisting of an ‘initial screening and

: used by such persons or entities to make such determmauon
— " . .. in order to provide for the -assessment - and plan described in
U . .. section 10004(b) or for othér purposes. The determination of
©,', "7 7.7 . such persons or entities shall be made without regard to- the

- individual's income or (except in the case described in sub _

... - 7section (a)(4) the individual's age.
S, . . . (2) INTTIAL SCREENING PROCESS. The plan shall. provv.de a

~ have some reasonable hkehhood of bemg an mdmdual wzth se.
S vere disabilities.

(3} PERIODIC! REASSESSMEN’I‘ -The determmatlon that an

S e '-mdlwdual 15 an 1nd1v1dual with severe disabilities shall.be con-

g s " . . sidered to be in effect under the State plan for a penod of not
T e ' -more than 12 months (or for such longer period in ‘such cases

: o 17 as a significant change in-an individual's condition that may
_w i affect such.detérmination is unlikely). A~ reassessment shall be

‘made if there is & significant change in an, mdnoduals condx-: ‘

.., 0.+~ 7 - tion that may affect'such determination..
C L Co. T T 4) Fam HEARING PROCESS.—The’ State'; shall estabhsh a
A “ .. . " ‘fair heéaring process.for appeals of such detéerminations. .~
U e v _{¢) ACTIVITY OF DalLy LIiviNg DEFINED.~In this subtitle, the
' ~ , ‘.term “activity of daily living” means any of the followmg eatmg,
. toﬂetmg, dressing, bathmg, and: transfernng L

o “SEC. 10003 HOME AND COMMUNITY- BASED ssa\ncas
"o . 47 ta) SCOPE OF SERVICES.— : ' '
T+ 1) IN GENERAL.=~ In ‘this subtu:le the term “home and com-

R .+ . munity-based" semces mcludes subjecc to paragraph 2), the

followmg

T sonal -assistance. services (as deﬁned in paragraph 3n.-
R 7., By Case management. / - R ‘
S Al e O Homemaker and chore assxstance S
o . D) Home modlﬁcatmns e A
" i - E) Respite services.. o
fe -« {(FY Assistive devmes
.. (&) Adult day services.
¢ . (H) Habilitation and rehablhtauon
(11 Supported, emplovment o
- (J1.Home health services. .

S the ‘Secretary! that a: State determines will help individ-
" .'uals with severe dxsabﬂmes to remam in. the1r homes and
. communities.” -

:ﬁ‘the following: . RYE .\> . ey
" . {A) Room and board RS S ‘

ERE PN " mtermedxate care facility for the mentally retarded, or
: : : ozher institutional setting specified by the Secretary.

) wded for. the individual under a certified health,plan or
underc ntle XVIII of‘ the Soc1al Secumv Act or medlcare
‘'part : : y
~3) ] PERSOI\AL ASSIST»\NCE SERVICES DEFINED. — -

" 'sonal assistance. servxces- include$ hands-on and standby

(as deﬁned in subparagraph { B))

u,

N ,thxs subntle

"process for the initial screening of individuals who appear.to-

W

' (2) EXCLUSIONS. -—Such term does noz mclude coverage of '
By Services- furmshed in a- hospital, nursmg facxhu :

;o 10 Irems and services ‘to the -extent coverage is pro-.

.assistance, supervision:.and cueing with activities of- daily- B
; hvmg. whether ‘agency-administered or consumer- dzrected S

(A Agenw-admzmstered and consumer dzrected per- o

e e ,(L)"Any -other-care or assistive. services (approved bx?"'

(A1 IN¢GENERAL.—In 'this subsection, the term “per-

CO!\SU\IER D[RECTED AGENCY-ADMWIS’I‘ERED -—In' ’

.. F: HSA'GEPHARDT PRINTG010. . = "« ' Title X Subtitle 4
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The term “consumer: dxrected means, w1th ref

) erence to personal -assistance servicés or the provider -

. of such services, services that are provided by an indi-

vidual who is selected.and managed (and, at the indi- .
vidual's’ opmon tramed} by the' mdmdual recewmo the :

L. o+ iservices. .
L (i) The term’ agency admmlstered means vnth

.- consumer-directed.

RUREEEE :State may- not.subject consumer- -directed providers of per-
: o sonal assistance services to hcensure certification, or other

. essary for the health and safet} of mdlvxduals with severe
. disabilities. = -~ -. .7+, , ) .o
o (b) COST SHARING.— .~ '

- haring (other than nominal cost. sharing) may be imposed for
‘individuals with income (as determined under paragraph (3)

. . in paragraph (4) applicable to a fanul} of the size mvolved

“7.-. . '70(2) SLIDING SCALE- FOR REMAINDER.—Cost’ sharing in the,

-Aform of coinsurance ( (based:.on the amount paxd under thlS sub :
" title for a service) shall be imposed— -
‘ (A)at a rate. of ‘10 -percent for 1nd1v1duals mth severe

than 200 percent, of the.applicable :Federal poverty level;
s . (B)-at a rate of 20 ‘percenit for such individuals thh
.. <. income not less than 200 percent, and less' than 250 per-

- cent, of the applicable Federal poverty level; and
(0 at a rate of 25 percent for such. individuals - thh
.7 .. .income equal to at-least’ 2:;0 percent of' such- Federai pov-

. o - rerty level. © _

T @) DETERMINATION OF INCOME FOR: PURPOSES OF COS’I‘

B . ' SHARING.—Each State, or an .agency. desxgnated by the State,

©' -, " shall determine the income of an® ‘individual ‘with 'severe dis-

: : - abilities for'purposes’ of‘ thxs subsecmen 'in a manner speczﬁed
. by'the Secretary.. .

Sl A4y FEDERAL POVER’I‘Y LEvm. DEPNED —-In thls subsectmn,
" the term “Federal poverty level” means,'for a family for a vear,

"'ment and Budget, and reviséed ‘annually in accordarice with sec-
“tion 673(2) of the Omnibus Budget Reconciliation Act. of 1981)
.- applicable .to 'a.family of the size involved for the' vear. :

-{e) SPECIFICATION OF SERVICES TO BE COVERED.— -

\

R under section 10004— Y
B . (A) the methods and standards used . to' select\ the
" types, and ‘the amount, duration, and, scope, of home and -
... .community-based services to be- covered under: the. plan -
" ‘and to be avallable to each categorv of 1nd1v1duals with se-.

L. e s vere disabilities;

; (B) how the’ ti'pes and the amount duratxon and
."scope of the services specified meet the. needs of mdmd

", uals within each of such categories:
ST (C) 'the extent. and .manner- in- which’ such servlces
" 7.~ would be allocated among individuals with’ severe: dxsabnl

¢ n°, o ities and cdtegories of such individuals: .
R <", .. (D).the manner in which such .services are coordmated

: ;dlsabllmes and,

dabxlmes mll be asmsted in- obtammg services from Other
_ programs for whmh they ‘may - qualify, (mcludmg home .
’health semces under mle XVIII or medlcare part C and

‘respect to such: servxces, semces that are not[

- (C) LIMITATION. ON 'LICENSURE--OR CERTIFICA’I‘ION —A

- ™ requirements which the Secretary 'finds not to be nee.

(1) NO OR NOMINAL COST, SHARING FOR POOREST.: <No cost.

less than 150 percent of the Federal poverty level (as deﬁned-', _‘

-~ - disabilities with income not less than 150 percent, and less -

' LA '. the official poverty-line (as defined by the Office 6f Manage-~

"jf_\;. v Al . IN GENERAL.— Each State shall spemﬁ 1n its, plan

_ . .with each other and with health and long-term ‘care serv- =
*ices available. outsuie the plan for 1nd1\'1duals w1th severe -

Title X.. Subtitle 4.
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A

‘home and" commumt\ based sen ices under a State plan».

. B © services=—

approved under title XIX).
(2) Fu‘xrsn,m' IN- \IEETING II\DIVIDLAL \EEDS —The

(A shall be specified-insa- manner that permits suffi-

cient -flexibility for provxders to meet. the needs of individ-

uals with severe disabilities.in-a:cost effective manner;

(B) may be specified in a manner that takes mto ac- ’
_count the availability of informal care; and :
(C) subject to subsection’ (a)(2)(B), may. be dehvered in

an individual's horhe, a range of community resadennal ar-

' rangements, or outsuie the home (but not in. an institu-
© tional setting). - : , o

, ‘SEC. 10004 ADMINIS’I‘RATION THROUGH STATE PLANS.

... . a State

ities approved by the Secretary.: The Secretary may.not- ‘approve

such a plan unless the Secretary. determmes that the plan meets . . °

the requirements of subsection (b).

. 7 .. ‘process to determme if individuals are individuals with- ‘severe
: " disabilities in accordance with section 10002(b). S
e {2) SPECIFICATION OF‘ SERVICES, COST SHARING, TYPES oF
L e .:'Pﬁgl\llmsas AND RBQUIREMENTS FOR, PARTICIPATION -The plan
< 5 . > RS

ceog

e

~ sgeclﬁed in such.a plan.- !
- ~iB) CONSUMER CHOICE.—To the extent possnble..pref R

~ erence is.to be given to.the choi¢e of an individual with se-
_ vere ‘disabilities i(andthat individual's- family) regarding’
. »which covered ,services to recelve and the prowders who

will provide- such services.  : :
'’ 14) PAYMENTS FOR SERVICES. —The plan provxdes for pa\
iy ‘ment. for services. in. accordance with the. schedules and pay:.
o ment methodolog\ specified .in subsection fe). " ‘

at Buncmma AND FISCAL ’\1ANAGE\IENT -{ S

(o) PLAN RBQL[RE\IE\T’I‘S —The requxrements for a State plan
are as follows:

e

{a) IN GENERAL.—As.a condition’ for the pavment of. funds to ]
‘ under section 10005, the State must have a plan for home . .
© ¢ . and community- -based  services for individuals: wnh severe disabil- -

(n Eucthm PROCESS -The plan shall promde for.a

(A specxf‘v. in accordance w1th sectlon 10003((:) the '

. home and community-based services to be provided under
to thls subtitle to individials with severe disabilities; - .. + .-
: .{B) impose:cost shanng with respect to covered serv- .
_ices in.accordance vmh section 10003(‘01 and S

(C) specify —:

. A1) the tvpes of service provxders ehgublve to partlcx- v

pate in the program under the plan, and

F1ii)" any. requirements.-for pamcxpatmn apphcable B

to each tvpe of service pmvxder

o

',,,3) PROVISION. OF SERVICES.= . - = .. " |
3 tA) ACCORDING TO PLAN OF CARE.— . .
- {i) IN GENERAL.—The State, plan shall provxde for"
home and: community- -based: servxces to. an individual =~ ..

~.with disabilities only if such. services are. provxded con-

sxstent with an mdmduahzed plan-of care. T
-/ (il¥ PLAN OF CARE.~Such plan of care shall-—- :

(I} be. based ‘on ‘an assessmient of the mdn’xd :

~.‘ual's need -for. such sernces under secuon'j:

11000201 1),

(I} be develobed in consultanon thh the mdx .

“';', vidual and-the'individual's family, and
© t[ID)be perlodxcalb reviewed and updated ds

' "appropriate - .tm . accordance . mth secmon, L

-10002(bx(31. :
7 tiihy “CONSTRUCTION. —-\othmg in. thls subpara-
graph shall be construed as requiring 'a State (under
the State ‘pldn or otherwise) t0- prov 1de all the’ semces

v
5
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, Lmrr«rror\ 0\ w\rr\rqrmrmz E‘(PENDITLRES«-Z
The. plan shall contain assurances that riot more than an’
amount or level (specified by the Secretary) of expendi-
tures -under the.plan for all, .quarters in any fiscal vear
shall be for administrative costs. o

" (B).USE .OF STATE FUNDS FOR MATCHING. —The * plan

S shall' provide. assurances that'Federal funds. will not be..

“used to provide for the. State share. of expendrtures under {
thls subtitle: ‘ '
. (C) BUDGET PRIORITY F‘OR CONTINUING CURREN'I‘ SERV
ICES FOR' CURRENT -RECIPIENTS. —The State plan shall give’
. priority to the provision of such services to individuals who
* are already being provided services under the plan in afis-
rcal year during. which insufficient funds are available to’
provide services to each individual ehglble to recewe such'
" services under. 10002(a).” -, -
-(6) QUALITY ASSURANCE AND -SAFEGUARDS. ’I'he State plam
shall provide for quahty assurance and safeguards for apph- ,
cants and beneficiaries in accordance wnh subsecnon {f')
-+ (7) GENERAL ADMINISTRATION.— - '
- (A) STATE AGENCY.—The plan shall de51gx1ate a State'
, ;7 . agency Or agencies to manage .and - coordinate benefits
v . .under the plan, in accordance thh specxﬁcamons mcluded
ton “ . inthe plan. 3 ¢
- ) B) Use OF‘ LOCAL CARE COORI){NATION AGENCIES —A Lo <
" State may contract’ ‘with . or establish local care coordina- . ' ..
tion agencies throughout the State to. dssure the availabil- o
lity of home and community-based- services to individuals
with severe disabilities residing throughout the State.. | .. -
- (C) ‘COORDINATION.—The plan shall spec1fy how the s

i vnll be mtegrated thh the State plan for medl-‘

Vv i & 7 cal assistance under title XIX of the Social Security -

Act, State plans under-titles .V and XX of such Act,
programs under the Older Americans Act'of 1963, pro-
grams under’ the Developmental Disabilities: Assist-
.~ ance-and Bill of ‘Rights Act, the Individuals with Dis- .
" abilities Education Act, and any-other Federal or State " .
~ ... . progranis that provide services or assistance targeted L
AL o individuals with severe disabilities, and
S ' tii) will be coordinated with certified health plans R
. iS‘f REPOR’X‘S AND INFORMATION TO SECRETARY AUDITS. — -,
' The plan shall provlde that ‘the State w111 furmsh to the.;
Secretar\- :
. lA) such reports, and will cooperate thh such audlts. o
T as ‘the Secretary - determines are needed concerning the. . ¢, .
‘- . State's administration of its plan under. this submle, m- e
S cludmg the processing of claims under the plan, and’ .
. ". . .(B) such data and information .as the Secretary’ mav T
" . require in order to carry out the purpose of the program.” .~
' Rt COMPLIANCE WTTH." "WORKER REDEPLOYMEN‘T NEGOTIA- a
TIOP\ REQUIREMENTS. — The blan shall nieet the requirements of.
- subtitle'C (relatmg to negonanons regardmg worker redeplov-
“‘menty, - ‘ :
ic) STANDARDS POR Pw\ "APPROVAL.— - L
. - (1) IN GENERAL.—=The Secretary: shall estabhsh standards .
for the approval of State plans under this section... - o
- " 12). EFFECTIVENESS.— The ‘approval of such 'a. plan shall '
"N take effect-as of the first day of the first fiscal vear beginning
.after the date of such- approval texcept that any approval made ..
. “before October 1, 1998, shall be effective as of such date). In" = .
L '.-- order to budget funds- allotted ‘under this subtitle,’ the Sec- - -
- retary may establish :a deadline for the submission of such. a.
. -plan before the beginning of a fiscal vear as'a condmon of its -
--approval effective with that fiscal vear. : L
_d: Mowrronmc errr: PERFORI»IANCE -
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. shall, not iess often than’ every two xears evaluate the per~ '

. ance of States in carrving out plans under this section and -

-. formance of State agencies in carrying out their. proo‘rammatzc
' and fiscal responsmllxtxes under this subtitle.

. (2):PERFORMANCE MEASURES. =In evaluating such perform- o

<. .. -ance, the Secretarv shall take into account at least the. follow
ing: .
< J (A) The States abxhty to. maintain plan etpendltures

within amounts for which Federal payments are ava:lable o

. - . under section 10005. ,
L S : .(B) 'The plan’s ability to, maxlmzze the provxslon of‘
R . - services within the State's allocation.,
C S ", . (C) The State’s success at ﬁndmg alternatwe sources
of fundmg to pay for services authorized under a care plan.
S L ’ (D) The plan’s ability to maintain individuals with se-
S e T vere disabilities outside institutional settings. -~
R , "~ © % . (E) The State's ability to implement the requu‘ement
o .+ . - 'that'the plan is a secondary payor ‘to the State plan for

> medical assistance under title XIX of the Soclal Secuntv o

. Act under section 10005(D(1): ‘
“?? REQUIREMENTS RELATING TO PAYMENT FOR SERVICES -

'(1). IN GENERAL.—Subject.to paragraph (2), payments for ‘

o  services under the State plan shall be made based on—

RN PRI (A) the prospective payrnent svscem developed under

paragraph (3)(B),or.

(B) in the absence of shch a S} stem, the fee schedules.: )

, developed under paragraph (3)(A),-or

V" s+ . . <5 ° (C)in the absence of such a system or schedules, pay-~

. “.. 7. ment rates or methodologies developed by the providers for
‘ " | payment rates’ that are reasonable -and ensure: adequate'

. adequate quality. v
. 12) USE OF CASH PAYMENTS AND VOUCHERS.—

. L. oS ou o provider participation - and access to covered services of ~

(A) IN GENERAL.—Under standards estabhshed bv the =

"T(Secretar\' under -this section, a State plan may. provade for

"the use of vouchers and cash’ pavments ‘directly to individ:

‘uals with severe- disabilities to pay for covered services. ‘
" .(B). DETERMINATION: OF PAYMENT  RATES.—The plan"

rates for such cash payments and'vouchers.

- ',.REC'I‘ED SERVICES. < With : respect” to' -consumer-directed

. 7, than the individual or provxder-—- ;

nghts and responsﬂalhtnes ‘under all Federal and other
‘ applxcable labor and tax-laws,and . - 3
© % ... -t would act-as the .emplover of :he provlder for

: R .7 purposes of ‘assuming responsibility for effective billing’

o ¢ .. _and for pavments for service tax withholding, unem-

0o ployment - compensatxon and x\orkers compensanon_ '

VR .under. such ldws.
’ In such a“case. mdmduals w1th severe- dlsabllmes retam’

'such'a provzder P

PAY\!EN’!‘ SYSTEM. —

-‘servw.ces Such schedules shall be —

c1plme or sernce, o

V-

A IN E\Em —-The Secretarv shall develop fee”
schedules for’ pavment -for, home a_nd commumt) based'

*shall spec1f) the: methods. and criteria to- be’ used to’ set .
+ 1(C). USE OF INTERMEDIATE ENTITIES FOR CONSUMER DL .o

o ot w4 oservices furnished ‘to an individual' with severe disabilities -
G e st by'a ‘provider, the ‘plan: may provide that an entzcv other,

St i) would inform the, 1nd1v1dual and the prowder of

: ’the right to select, hire,’ termma:e and dxrect the work of

SA3k DEVELOP\IE\'T OF FEE SCHEDL’LES AND PROSPECTIVB S

.

- tiy-based on the esnmated cost of vxsxts b\ d1s- S

L

[
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Y o L 7 dii) adjusted to take into account- variations in
) U ' - . . ... ‘area wage levels and such other. factors as tne Sec-
< T . retary deems. appropriate,-and «
' (iii; adequate to ensure provider participation and
i _ access to covered services of adequate,quality.
(B) DEVELOPMENT OF PROSPECTIVE SCHEDULE.—T6 the -
extent practicable, the' Secretary shall develop a prospec-
_tive payment system for payment for home and:commu:
“nity-baséd services under this subtitle. ‘Such ‘a system
- shall adjust pavment rates to take.into account —
S : (i) variations in‘area wage levels, and
e .- * (i) predictable differences in" the cost and utlhzag .
n - . tion of such services; based on degree.of dependency in’ .
relation to activities of daily living and other case-miix
severity indicators of resource needs. = y
, * To-the extent possible, the unit of payment shall’ be estab Lo
N " lished on a per-episode basis rather than per-visit basis. ..

- s\

.

L " The payment rates under such a system shall be adequaté - .
o . to ensure provider participation and access to; covered serv-. - . - ’
: LT ‘ices of adequate’ quality. .- N
PR S (4) EXTRA BILLING.NOT PERMITTED.—The plan. shall. réstrict o

payment under the plan for covered. services to those providers
that agree to accept the payment under the plan (at the’ rates
‘ Tt .~ * established ‘under -this subsection) and any cost sharmg per- -
B L mitted.or .provided.for under the plan as payment in full for,
BEEEE . services furnished under.the plan. ~ - - - o
" (fY QUALITY ASSURANCE AND. AFEGUARDS. — o T
. (1) QUALITY: ASSURANCE REQUIREMENTS: —In order 0 ‘as- .
- - .+~ sure the health and safety-of individuals with severe d1sabxl A
o000 ities, the' Secretary shall ‘establish, by not later than July 1, «
T ":1999 quality assurance and certification requirements— o e
T, _: (A) for providers to receive payments under a State. .
o~ plan’ for furmshmg home and commumt} based semces,' :

and
| K’. B S (B) for enforcement of such reqmrements under the —
P s P ~~p1an SR e ‘ 0
(2 SA.F‘ECL'ARDS T : ' - f
A CONFIDENTIALFI'Y 'I‘he State plan shall provlde
o sat‘eguards which restrict the use'or disclosure of informa-
, o _ - -tion concerning applicants and beneficiaries to purposes di-
O .wﬂ,'_‘rectlv connected with.the. admxmstrauon of the plan. . .
N -0« . " - (B) SAFEGUARDS AGAINST ABUSE.—The - State plans .
Lo LT s shall provide, through' methods other than- reliance on .
© .+ ., .- State licensure processes, .that individuals Teceiving honie
" - .and community care under this subtitle are protected from
neglect ph\'smal ‘and sexual abuse, financial exploitation,
~+»7 - inappropriate .involuntary restraint, and the provision. of’
PP - health care services. b} unquahﬁed personnel 1n commu-

L . Lo nity care settings. © * . N
©owohetn n i +(C). 'SAFEGUARDS N . CASES OF CASH' PAYME\"TS, AN T
- VOUCHERS, 'I'he State ‘plans 'shall " provide ‘appropriate ,

safeguards in cases where- pavmem for program benefits is
oo .. made by cash pavments or. vouchers ngen dzrectlv to xnd1- o
. .. - le.o. 0 viduals'with severe disabilities.

STt 7 (D) INCORPORATION (OF - PRO\’]SIO\IS —-In carn‘mg out

: ... this subsection, the provisions: of subsections (f) through

. thy of section’ 1929 of the Social Security Act ‘(relating to' '
" ‘minimum. requirements for care: ‘and " -settings) shall apply .
U,.under ‘this. submle m the same manner as- thev appl;-;'.'
: under such section. .
*#g) 'REGULATIONS. —The Secretarv shall issue such regulauons o
s ‘may be appmpnate to carry out- thlS ‘subtitle. S A
SEC -10005. Pg%EVTS TO STATES MEDICMD MMNTEVA.NCE OF EF SR
) IN- GENERAL. —-The Secretarv shall authonze pavment to

. each State w1th a plan approved under thzs subntle, for each ﬁscal_

- [
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v ear begmmng with ﬁscal vear. ?OOO> 0*" an amount’ equal to six -

. s

plan

dollars for each séven dollars expended under the plan: but not to B
exceed the State ‘allocation under subsection (b)(14,for the. fiscal-
vear plus the State’s share of the reallotment pool under =ubsecuon‘ :
b) 3. . S
(b) ALLOCATION TO S’I‘A’I‘ES - C .
(1) ALLOCATION OF FEDERAL FUNDS. -—The Secretary shall,

- allocate all the national long-term care-allocation amount (de--

- scnbed in paragraph (2)) for each fiscal year among ‘the States LT
in accordance with a formula based on—" .
L “(A) the aumber of individuals with severe dxsabxhtxes T
" ..in the State wnhm each of the categones of such mdmd "
' _uals and
(B) the. average “pér capita- spendmg amounts mthm"
each State within each of siuch’ categories for. home and
community-based services. v
. * (2) NATIONAL LONG-TERM CARE ALLOCATION A.MOUN’I‘ _For
an} ‘fiscal year, the national long-term care allocation -amiount
. is 125 percent of the Federal 1“unds avmlable under secnon.
,10006 for the fiscal year. »
{3) STATE SHARE OF REALLOT‘\iENI‘ POOL ——— o .
. (A) IN GENERAL.—~For purposes of subsection ‘(a), thei,
- ‘State’s share' of the reallotment pool for tHe fiscal vear
-~ under this paragraph is equal to the States share (as de-
“termined under- subparagraph (B)). of the redistribution

B . - pool (as determmed under subparagraph (C)) for the fiscal o

year. ° S

(B) STATE SHARE —For purposes ‘of subparagraph (A) -

. a State s share.is equal to the ratio of— = - v .
‘ . (1) the State allocauon under paragraph (l) for the“ ‘
ﬁscal vear, to - '

(i’ the sum of such” allocauons for all full}xparuca-V

, c 'patmg States for the fiscal year:

* .. (C) REDISTRIBUTION PQOL.-For- purposes of subpara .
_ . graph'(A); the redistribution pool for a fiscal year is equal -
... to the amount by which the available Federal funds under
" 'section 10006 for the fiscal year exceeds the total pay-
* . ments made to States under’ paragraphs (1 and (2) of‘ sub '
‘section (a) for the fiscal vear.. =~ - S
im STATE ENTITLEMENT. —Thxs subtitle consntutes budget au- :
".thority in advance of appropriations Acts, and represents the obli-
gatlon of the Federal. Govemment t0 provlde for the ‘payment to :
tates of amounts described in subsection-(a). -
14y DISALLOWANCE OoF CERTAIN EXCESSIVE AD\IINISTRATIVE'
COS'I'S —For. purposes -of subsection .(a), administrative expendi-.
‘tures that dre in excess of the amounts “perniittéd under.section
10004(b1(o)(A} shall not\be treated as expendxtures under the State

le APPLICATIOI\ OF RULES REGARDNG LIMITATIONS ON Pno , Sl

" VIDER- RELATED DONATIONS AND "HEALTH 'CARE’ RELATED TAXES.—

- The provisions of section' 1903(w). of the - Soc1al Security Act -shall , . -
applv to, .payments to ‘States-under this section in'the same manner .

is they applv to pavments to’ States under sectxon 1903(&) of such

: tf‘} PAY\IENTS OoN Es*rmmrss wrm Rmnospemrvx ‘ADJUST-
| MENTS. < The’ method of computmg and makmg paxments under

. this .secnon shall be -as follows:

C vt The' ‘Secretary shall pnor to the begmmng of each
.~'qudrter in a fiscal vear, -estimate the amount to be paid to the .
.- Staté-under subsection.(a) for such -quarter, based on a report v
-.filed'by the State containing its estimate of one-quarter of the =~

-/ “-total sum to'be expended in such fiscal yedr, and such other, .
T mformatlon as the Secretary may find necessar) b

.~ %.12) The Secretary shall’ provide for payment of. the amount
.50 estlmated reduced or increased, as the case.may be, by any -
* sum. (not- previously ad_;uSted under t}ns sectlom b} Whlch the :

-~
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: Secretam finds that the estimate of' the amount to be paid the

- less than the amount ‘which ‘should have been paid.

\ . S  State for'any prior period under this. section was greater or

MA[NTAIN MEDICAID EFFORT. —

" -for services to individuals otherwise entitled to benefits under
.~ the.title XVIII, medicare-part ‘C, a State plan approved under
- title XIX, 'or any certified health. plan i ,
D) MEDICA[D MAINTENANCE OF EFFORT. =

amount of pavments otherwise made to a State ‘in a fiscal
‘year under this section by the amount by which—

el - commumty -based services.in the fiscal year (as deter-.
“ . . -+ 1 mined under subparagraph (B)), is less than. '

o L (i) the maintenance of effort level for the State for” :
coo - o7 7. the fiscal yéar (as determlned “under subparagraph

(O

T  this paragraph, a State's: medxcaxd expendxtures for home
¢+ .. - and community-based services” in 4d fiscal year'is—

(1) PAYER. OF . LAST RESORT.—The : Secretarv shall reduce"
-'the amount of payments otherwise made to a State under this "
section by the amount of any expenditures under this subtitle :

(A) IN- GENERAL.—The Secrétary also may reduce the"

(g)  REDUCTION OF PAYMENTS® AL’THORLZED I-‘OR FAI.LDRE TO .

(i) the State medicaid expenditures for home and

oo e (i) the gross amount expended on ‘medical assist-

".ance under the State medicaid plan in the fiscal year

. reasonable allocation (determined by the Secretary) of
administrative ‘expenses attnbutable to the provmsmn
‘ of such services, reduced by

* under, the medicaid’ program. ..
) MAI’N’{'ENANCE OF-EFFORT LEVEL.- For purposes of
- subparagraph (A)(ii), the “rmaintenance- of - effort level” for:a

equal to-—

) ‘paragraph (B) for fiscal vear 1994, =

S “gross domestic product between 1994 and 1997, and

“Uv 0 tion 8201te) for the year. - L.

C ‘ -cal assistance under the State medicaid plan- on behalf of md1
St viduals receiving benefits under thxs subutle

:
" '
. . . - [

SEC 10006. FEDERAL FUNDWG

. all State plans under this subtitle<~ - - R, A
ci {1 for fiscal veéar 1998-is $1.7- bllhon T

2y for fiscal year 1999 is $1.5 billion; - "~ .~

foT W ey T (@ for fiscal vear 2000.4s.85.0 billion: 0 0 o

s et T 4y for fiscal year 2001 s $6.6 billion; < ‘. R

W e (5 for fiseal vear 2002.1s $9.4 billion; L
e T , 6 for fiscal vear 2003 is $19.3 billion; and '

- subject to subsection (¢), the avmlable Federal funds for State plans

- . R . (i) the amount of the Federal ﬁnanmal pamcxpa-
. . tlon " attributable . to- such: asmstance and expenses;

Liet o T e ) the State s medxcmd expenditures for home and
‘ ' 'commumty -based- services (as determmed under sub :

‘ “ta) FISCAL' YEARS 1998 Through 2004 —For purposes of this
N subt1t1e subject ‘to subsection ic), the a\azlable Federal funds for,

LT for fiscal vear 2004 is'$22.6 billion.. . . . o
by -SUBSEQUENT FISCAL YEARS.— For purposes of thxs subtitle; -

for home and community-based services, including a.

"

(B) STATE MEDICAID EXPENDITURES, — For purposes of

" State for a ﬁscal year (begmmng with fiscal- vear 1998} is .

(i) increased by the total nominal growth in the‘

- .. .0 o (i increaséd for each yéar after 1998 and before -
R ~ . . the year in which'the fiscal year involved ends by;na- - -
Lo ~.*+ .. tional medicare - growth factor estabhshed under sec- -

(3) CONSTRUCTION —Nothmg in ‘this. subsecnon shall be;
construed as requiring-States to determine eligibility for niedi- -

under-this subtitle for each fiscal vear after fiscal vear 2004 is ‘the - .
- total available Federal" funds: under this section for the precedmgg
‘ ﬁscal year mcreased by the nanonal med;care growth factor estab L

.



S R ~_hshed uncier section 8201 for the \ear in v»}uch such precedmo‘k

T e T ﬁscal vear ends.. .
- S e {c) SET Asms FOR SEm ICES UNDER THE I\DLA.\ HEALTH CARE. "
' : " IMPROVEMENT ACT.—The' Secretary .shall set aside and.pay'to the .~
.. Indian Health Service for each fiscal vear (beginning ‘with fiscal -~
.. .0 year.2000), for paymients under section 906 of the Indian Health . .
o " . Care Improvement ‘Act, 0.8 percent of'the .available Federal funds
- S Y . .- . otherwise provided under ‘subsection (a) or (b). Such amounts shall,
' "~ ' bestreated as a’ reduction of amounts available under this title for-
" . ", purposes of computmg the anaount of allocatmns to States under' .
R sectign 10005(b) S L el
o Subtltle B Federal Standards for Prlvate L
SR DR Long-Term Care Insurance Pohcles |

.~ " "PART1—GENERAL REQUIREMENT;
e jf 'ESTABLISHMENT OF STANDARDS |

e Subpart A-—General Requlrement _' o .

T : SEC 10101 GENERAL REQUIREMEVT ( o . .
- & . 7 0.7 (a) APPROVED REGULATORY STATES. —-No long term care msur b
%7+ 0 - .-ance policy (as defined in section 10111) may be issued, sold orof-. .
' .. < 1 fered for sale in an approved regulatory State (as defined in section -
ST '10112(3)) on or after the ‘date 'specified in section 10103. ‘unless the
‘.70 policy has been certified by the State commissioner of insurance. .
.." " under such program as' ‘meeting’ the standards estabhshed bw the
P apprmed regulatory- program iri.the State. " o
SRR {b) OTHER STATES.— No, long term care msurance pohc> may be L
,1ssued sold, or offeredfor. sale in"a State that is ‘not an approved .
! - regulatory State on or after the date’ specified in section 10103 un-. - .
" less the policy has been certified by the Secretary.(in: accordance
. with such. procedures as:the Secretar:. may estabhsh} ‘as meeting .- -~
.. the, standards established under section '10102. , R
e 4c) TREATMENT OF ADVERTISING AND Soucrrmc For purposes‘ s
. . of this-section, the advemsmg or soliciting 'with respect.to a policy, |
. 'dlrectly or mdzrecth shall be deemed the offermg for sale of the O
‘pohcx . i L
.;-scc 10102. ESTABLISHMENT OF STANDARDS il L
{a) IN GENERAL.—The: Secretary shall promulgate a regulauon' EERE
g "that provides standards that iricorporate the; requirements of part .
NS 2and. such”standards shall apply under section 10101.'Such- regula- o
"+ tions shall first be published by not:later than. July. 1,.1995. - PR
o, by 'CONSULTATION. = In promulgatmg regulauons under this .
. ;" 'section, the Secretary shall consult with the ‘National Association
noaT 0 of Insurance - -Commissioners (in - ‘this subtitle referred to as the o
T ’,“\AIC 'y and with’ representatwes of consumer groups. . .« o

SE_C 10!03 DEADLINE FOR APPLICATIOI\ OF ST-\NDARDS IN STATES. - B )
St Tt (a) INTTIAL S’I’ANDA.RDS ~With respect to the-initial Standards . ...
B estabhshed under section 10102, subject 'to- subsecnon (b), for-pur- . .
o poses of this part,:the date specified in'this section for a State is—. RO
el (1) the date thef;State estabhshes an approx ed regulaton e
RO program K R N R S SR

el TR Januar} 1 1997 ,

uhzche\er is earlier. . N ‘ .
‘ bt 'STATE Raoummc LEGISLATION —In zhe case of a State L
W hlch the Secretary identifies as—~"-",

‘ “(1v.requiring State legislation- tother than 1eg1slat10n ap E
-",'.propnatmg funds) -in' order for -the ‘State regulatorv program' ’
‘.under section” 10161 o be, 1mplemented but |, ¢ IR
#.0-12) having @ legislature which is not: scheduled 10" meet in
_'a legislative session .in”which ‘such :legislation’ may be consid>’ . :
-; eréd in’the year! followmg the vear in whxch the standards tor-"lp P
: ubsequem standards> are estabhshed A S

f",Fi;\.‘HsA---.GEngDT}:PRi.\?m.ozog; SRR R .\_f';;ggk X subtitle BY ‘
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‘ S the date spec‘ﬁed in this section is the first dav of the first cal-
.' PR endar quarter beginning after the close of the first legislative’ ses-
' e, t

sion of the State leo—lslature that begins on or after Januar\ 1of

the year following the vear in which. such standards tor 'subsequent

. standards) are established. For purposes ‘of the. previous sentence,

, . - . . in the case.of a State that has a 2-year legislative session, each
AT  year of such’ session shall be deemed to be a separate regular ses-
v - - . sion of the State legislature. o

SEC '10104. RELATION TO STATE Law.
'{a) PREEMPTION..Except -as provided “in subsecnon (b> the

s

Standards established under section 10102 preempt, provlslons of-

Q!" State law which conflict with such Standards.

; S (b) STRICTER. STANDARDS -PERMITTED.—A State may apply
- standards that provide greater protection to pohpyholders of 1ong

B .term care insurance policies than the Standards.

e " (¢) GRANDPARENTING OF CURRENT POLICIES. —Except as a State S
T - may provide, the’ Standards shall .not apply to policies 1ssued. before .
L . - ~the date specified in section 10103,. unless and until such pohcxes o

-

sy, . are upgraded under section’ 10180(cH2). -
S T (d) EXEMPTION FOR CERTAIN POLICIES SUBJECT TO STATE PLAN
S e :AMENDMEN’I‘S UNDER MEDICAID: ~The ‘Standards shall not apply. to
S - a policy. in connection with which assets or. resources are dis-

7 regarded.in the manner described in section 1917(b)( 1) CHii) of the . *

L , T e Somal Security Act, but, only if the policy is certified by the State
’ S ‘pursuant to an amendment to the-State medicaid plan under sec-

e - tion 1902(r)(2) of such Act approved on or before August 1, 1994."

' SEC 10105, CODE OF CONDUCT ‘WITH. RESPECT T() ENDORSEMENTS
" Not.later than July '1; 1995, the Secretary shall issue guide-

o policies, .or ‘that permit ‘such policies to be offered for sale through

y P mclude, at a'minimum, the following:" -

‘ s T Dy Ing endorsmg or selling long- term -care. msurance poh-
- AN -7 Tlicles, the primary respon51b11m of an organization or associa-
_tion orits subsidiary -shall ‘'be to educate their members: con-

-cerning- such policies and assist such members in ‘making in- :

* formed- decisions. .Such organizations .and, associations ‘and.
. their subsidiaries may not function pnmanly as sales agents
for insurance companies:

shall provide objective information regarding Iong-term care’in-
surance policies:sold or endorsed by such organizations, asso-

. e complete understanding of both the strengths and weaknesses
. i . . of the policies that are being-endorsed orsold. . ™ -

. selhng or endorsing long-term care insurance policies shall dis-
. close, in marketing literature concerning.such ‘policies that'is
".provided to their. members, the manner in which such’ policies

oo T * and the insurance company issuing: such ‘policies: were selected. '

~If the organization, . association, or. subsidiary .and the insur-
ance company have. interlocking directorates, the | ‘organization,

hers. 7L Ll

-selling or-endorsing long-term care insurance. policies shall dis:
“close. in ‘marketing literature concerning. such. ‘policies that is

~the endorsement or sale of the policies to its members. The

" lines that shall apply to organizations and associations and- their:.
- sub51d1anes that pm\nde endorsements of long-term care insurance -

.+ - the organization of association or: submdxar} Such gwdelmes shall

:(2)- Organizations -and assocxatxons and thezr subszdxanes o

A 7. v ciations, and subsnﬂxanes to ensure that members of such orga-. -
S ‘nizations,  associations, and subsidiaries have .a balanced and

(3) Orgamzauons and associations .and thexr subs1d1anes]

assocmtxon or sub51d1an shall dxsclose such fact 'to. theu- mem-

(4) Orgamzauons ‘and assocxauons and thelr subsxdxanes-,

~provided :to their .members, the precise nature and aniount of:
.the- compensation arrangements lincluding all fees, commis--. .
sions, administrative fees and other forms of ﬁnanczal support) .
.that.the: organization; association, or subsidiary’ receives from .

-Boards of Directors of organizations and dssociations and their -
subszdxarles selhng or endorsmg long term .care msurance poh-:
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cies shall review and apprc«\e the compensatlon arranvements
‘relatmg to such policies. :
. Orgamzanonc and assoc1atlons and their subs,ldlanes
: selhng or.endorsing loncf term care msurence pohmes to theu‘
. members shall—
e {A) dlSClOSG in summary form, the most recent infor-
- mation available pertammg to the f‘mancxal status (mclud

D mg solvency) of the carrier; - -
T (B) make periodic actuarla.l or mdependent ‘examina-, -

" tions of the pohcxes, mcludmg thexr beneﬁts, features and
rates;
(O actxvely monitor the markmg efforts, wlth respect

" -to its members, of the carrier and-its agents; :

(D) review and approve all marketmg materlals or
other “irisurance communications used to ‘promote sales -
_among, or sent to, members regardmg such policies; and

E) file with ‘the State insurance comm1ssmner of the .

.-State'in which they are based— -~ . N .

(ira copy of the policies, .- -

(ii) a copy of the outline of coverage. whlch accom
© panies such’ policies, and -

F: HSA'GEPHARDT!PRINTGO10. " - .~ 7 .+ ' Tite X Subtitle B

7 (iii} a copy: of each. advertxsmg and other market- - i
‘ing materials utilized in connéction w1th the sale or

- .endorsement of such- pohcxes

,SEC 10106 -REQUIREMENTS 'FOR | AGENT TRAINING AND CERTIFI

CATION PROGRAMS.
(a) ESTABLxsmIm The Secretar} shall estabhsh requxre-

“nients for a.long-term care insurarice agent training and certifi-

cation program for'insurance agents who desire to sell or offer for -

“sale kmg term care insurance policies. Under. such program—-

(1) the agent must pass either— :
(A a comprehenswe examination on long- term care m-

R ‘surance coverage and appropriate sales technigues, or™

(B) an equally comprehensive long-term care insur-

coa anice portion. of another examination required by a State in.

. order for'the agent to. sell another insurance. product in the
~ State; and :

-(2) agents whe have cornpleted such program “shall be cer- |

nﬁed as qualified to sell or of'fer f'or sale long term care msur-
“dnce policies.:”.
by ADMNIS’I‘RATION*-—'I’he program estabhshed under .sub-

" section {a) shall - ‘be” admmlstered under an approved State regu

i

Iaton' program s

+

Subpart B Defmxtlons |

‘,SEC. 10111 LONG TERM CARE INSLRANCE POLICY )

. 7. ta) IN-GENERAL. —In this subtitle, - e\cept as othenwse prowded
- in this section; the term “long:term care insurance policy” means

. .any insurance policy, certificate, or rider advertised, marketed, of-

" fered. or designed -to provide coverage for each covered mdwxdual

"".on an expense incurred, indemnity, prepaid,.or other basis, for one
- or ‘more necessary or.medically' necessary diagnostic, preventive,

therapeutic,. rehabilitative, maintenance or- personal care services,-

.. .provided in a setting other than an acute care unit: of a hospital. .
- Such term includes a group or .individual ahnuity or life insurance .

policy or rider which' provides.directly (or which’ supplementm long

- -term.care msurance described in'the previous sentence: Such terni *
% . also 'includes an insurance pohcv jor rider -which'provides for pay:.
.- ment ‘of benefits’ based upon cognmve 1mpalrment or the loss of

_functional capacity. -

(b1 POLICIES EXCLUDED. = E\cept as prov\ded in subsectmns 1c)

. ~and"td}, in this subtitle the term “long-term care insurance policy”
- does not include any medicare supplemental policy (as defined in

:I.. ..section 1882(g)of the Social Security Act) and any-insurance w hich
ol 1s oi’fered pnmanl} 10 pronde—; G L

(‘.~.

5
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-1y basm hospztal e\oense coverage, basm medical- surc"zcal

o~ ..major medical e\pense coverage, o
s (2) disability income or related asset- protectxon coverage
) (3} accident only coverage,
-(4) specified dlsease orispecified acmdent coverage or -
. (o) limited benefit health coverage. - ‘
cry ~{¢) INCLUSION OF POLICIES MARKETED AS LONG TERM CARE Inc

.’ S _expense coverage,. hospxral conﬁnen1ent mdemnm coverage, Or -

SURANCE —In this sibtitle, the term “long- term care insurance pol’

.+ icy” also includes any product which is advemsed marketed; or of-
fered as long-term care insurance..

T -~

. S - -{d)' DISCLOSURE REQUIREMENTS FOR CERTAIN DISABILITY IN

S " COME POLICIES AND LIFE INSURANCE POLICIES. —

(1) IN GENERAL.~—In this subtitle, the term ;‘long term care ‘.

‘ 1nsurance poliey” includes— '

, (A) a policy described in_ subsection (b}(2) under which.
> the eligibility or amount of benefits are based on an as-
sessment. of finctional ability . (based on actlvmes of daxl:, )

living or otherwise), or
. . , (B) a life insurance pohcv descnbed in paragraph (3),
e b ,*. .~ -if the disclgsure requirements of paragraph (2).aré not met.
C ' DU - (2) DISCLOSURE REQUIREMENTS. —The _disclosure requu-e-
) : ments of‘ this paragraph for a policy are ‘that—

R ﬁed in the Standards) the fact that the pohcy is riot a.long-
S S ¢ “term care insurance policy;

o L (B). the policy outlines how. the’ beneﬁts in the pohcyﬂ

.. . - differ from the benefits requlred to'be provided under the
U Standards of a long -term care insurance policy; and .-
: (C) in the case of a life-insurance policy described in

vided to the purchaser and rhe beneﬁmary a pohcy sum-

T L *‘mar} that includes— = .- ¢
: N -() an explanation of how the, Iong term care bene‘

o oh ﬁts interact with other components of the pohcy (in:
N cludmg deductions from death benefits); -

oo *dii) & description of the amourit and length of: ben-
o . efits and the guaranteed lifetime beneﬁts (af any) for“
SR .- . ‘each.covered individual; and "

T " benefits of long-term’ care. -
A ‘ e ) CERTAIN LIFE INSURANCE POLICIES -A hfe msurance
R R pohcv descnbed in this paragraph is one—

e ey for—-... v |
e T D one or. more of the quahf\ mg evencs of termmal
e T 111ness.

. Lo o e ‘medical intervention, or

S T oo (i) permanent msntunonal conﬁnement . :
. . o - 1By'which provides ‘the option. of a lump -sum. pavment«
el i for tHose benefitsior U

. .ing facility care, '

. . , SEC 10112. OTHER TERMS
Coed _' y 'In this subtitle: - ‘

..‘.,W B N .

_ments.of section:10101%.and.

.‘ LT .. (B)after.the-date referred to in subparagraph (A1, an’
T ‘individual certified under a training and’ certxﬁcatxon pro- -

gram estabhshed under secmon 10106

_—

v
e

U {A) the policy discloses (in a form and manner speci-

o A fsubsectxon i), at the time of policy delivery there is pro- " .

. (iii’ any ‘exclusions, reducnons and hmltatlons on_
A) “hmh accelerates the death beneﬁt specxﬁcally )

(ii) niedxcal cond1t1ons requmng e‘ctraordmarv

“C) which provides" beneﬁts based on. the use of: nurs .

.~ 7 .{1) AGENT.—The term : agent means— . . LAl e

S ¢ {A) prior'to’l vear after: the date of' the estabhshment ‘

e e ef the agent training and certification requiréments of sec- »
e tion 10106, an individual who sells or offers for sale a -

long-term care insurance pohcx sub)ect to the\requlre ",
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- o ' ) -\PPROVED REGLLATORY PROGRAM ' APPROVED REGU-
. " . LATORY STATE/— (A The term. “approved regulatory program”
- ' o means a remlator) program in a State that the Secretarv' .
- . . determmes-— : .
- S o (1) prowdes for the apphcatxon and enforcement of the
S -+ standards established under secrion 10103, and .
: (ii) complies ‘with the requxrements of subpart B of -
art 3..

?B) APPROVED REGULATORY STATE. -—The term approved
regulatory State™ means a State with an approved regulatory' -
program (as defined in subparagraph (A)) S

) CARRIER.—The term camer has the meamng gwen
such term in section 5504. - -

- (4) STANDARDS. —The term’ Standards means all stand- -

" ards established under secuon 10102 that apply in a State
under section 10101. . :
S - (5) STATE commssxom:n OF !ZNSURANCE —The term.* State
... commissioner of msurance includes the State super1ntendent~
: o .of i msurance A 0 o )
oot ‘, e PART2 STANDARDS R
e . Subpart A-—Pohcy Standards -

: D x'_«',SEC 10121 USE OF S’I’ANDARD DEF!NIT:ONS AND TERMINOLOGY -\ND ]
R T UNIFORM FORMAT.. . . .
e Lo 'Each long-term. care: 1nsurance pohcy shall pursuant to the
’Standards— .
T {1} use umform language and deﬁnmons for descnpnon of
. .. benefits, coverage, ‘providers of covered services, facilities at
B .. - 7 'which covéred services are rendered and ehgqblht} for bene- -
oo T - fits, mcludmg definitions of ‘home and community care serv--.
<+ iées”; of “nursing facility services”, and of “respite care”, and
s R () use a uniform format and sxmple, easily understood
English for presenting the ;marketing matenal and outhne of .
coverage under such’ a pol1c3 UL v N
SEC 10122. MINIMUM BENEFITS LIMITING CONDIT[ONS ON BENEFITS ’
: (a) MmNIMUM BENEFITS. — . - ™k
. (1) .IN GENERAL:—A long't terrn care msurance pohq, shallr
T pro\nde benefits either—: - ,
ST ~(A), for ‘nursing fac1htv services, but not f’or home and '
D o commumt\ ‘tare semces. ‘and ‘be, labeled prommently as a
" “nursing home c¢are” pohcv co /
. (B) for home and community care servxces, but not for .
PR nursang facility services, and be labeled prommentlv as a o
home and community care™ policy; or - .
S o T {C) for both' nursing facility ‘services and home andf
N R ‘commumtv care services, and be labeled prommentlv as‘a
T “comprehensive long-term care” policy. o
: {2 MUS? OFFER ALL OPTIONS .OR DISCLOSE LACK OF oP. o
TIONS. —A cartier may not offer for sale to an individual a long- .
s .. .- "' term care insurance policv described -in one -of the subpara-
et L7 - "4 graphs of paragraph 1) unless the carrier EIthet‘ tA) also offers
. ", . for sale to the individual a policy described in each of the other
. 2 subparagraphs .of that paragraph, or (B discloses: ‘the fact .
that'the carrier does .not offer polmes descnbed in each of such
<. subparagraphs...
o Ciby Rssmtcnons ON. Cormmons —A long term care msurance X
: pohcv may not, condition or limit: ehglbxhtv :
o (1) for benefits for a type of services to the need for or re-
celpt of any other sefvices, including prior: hospltahzauon
" (2)for dny benefit (where the need for such benefit has
" /been established by.an independent assessment of impairment) -
'*.- on'any particular' medical diagnosis. (including an} ‘acute condz
tlon) or'on one of a group of dlagnoses, A

1
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