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. . 
FEDERAL TRADE COMMISSION, JUSTICE DEPARTMENT.REVISE POLICY 

S'tATEMENTS ON HEALTH CARE ANTrrRUST ENFORCE.M:E.NT ' 

As pan of an ongoing effort to encourage efficientanangements ro~ delivering hcult.b. 

c::~eJ the Federal Trade Commission and the Deparniu:nt ofJustice today annoUfiee.d revisiorul to 

the ag~ncies' enforcement poLicy statements regarding health care provider networks. These 

changes expand upon the guidance contained in the agencic~' prior joint Statements of Antitrust 

Enforcement Polic;;.y in Health Care. last revised in 1994,.inorder to ensure.that Un.certainty abom 

the a.ntitrust laws does not deter the formation of new types of networks tha,t eould benefit 

competition and consumers. The most importa.nt changes m~ke clear that a wider range of 

physician networks will receive morc flexible antitlllst tn::aLmcnt llll:lJl WIl!ii spelled out in previous 
. . . ' . " '. . 

policy statements. While the new guidelines represent an effort by the agencies to promote 

innovation in the indusltyJ tile agencies stresse.d that they will no~ be lessening their scrutiny of 

anticompetitive health care 81TarJ.gements. 
. " 

In recent speeches and Congressional testimony, FTC Chalrrrian Robert Pitofsky has 
. outlined how antitrust enforcement has been vital to nlalntaining eompe.titive health care 
markets. The revisions announced today address hoW physiCian network joint ventures 
(Statement 8) as well as the broad l'a.nge of multiprovider networks generally (Statement 9) will 
be reviewed under the antitrust laws. . 

"As health care markets ulldergo rapid changeJ federal antitrust officials must assure 
consumers they will receive. the benefits of new innovative arrangements. While: continuing to be 
protected iron, anlicompetitive activity," Chairman Pitofsky said. "These revi:dons to our 
enforcement policy statements provide important new guidance to the health·care itldustty • 

• mOre ~ 
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I.7I1SlIrl.! tlUH anritrllst laws do ntH ~mncceSSt!.l'ily ill1pede l11ark!!t developments, And c;:olltitl.Lle to 


PI'C\11I:11l ~H1licompetitivf! r:.onduc.t thal' would limit the range and quality of hcal.th care. options 

availat,le to consumers or le2l.d to higher prices." 


The revised statements provide additional guidanoeon how the agencies determine 
Whether agreemc:mts among competing providers on the prices they will charge through a nero 
work shc)uld be condemned as "pc:r sen ilJegal price fIXing or ana.lyzed il'1stc:~d under "rulc of 
reason." Rule of reason analysis examines whether a particular activity may have antioompeti­
tjve effects that Qutweigh any procornpetitivc benefits. The "per .se" rule ofitlegality .is reserved 
for certain types of con.duct that have been found so inherently detrimental to competition that 
they are presumed illegal withoutfurthcr examination. The 1994 Statements provided that'such 
agreements were analyzed under the rule of reason if the physicians shared substantial financial 
risk or if the combining of the physicians in.to ajoinl venture en8.bled them to offer a new product 
producing substa.ntial efficiencies. 

Today's statements expand the disc;ussionof agreements that rt:ceivl!: rule of reason 
treatment, As the health care industry has evolved, there has been {ncreasing inlerl!::st in exploring 
new arrangemcl.ts to meet the l\ceds of purchasers of health care services. rn particular, the 
agencies have given ~xpanded trea~ment to their analysi5 ofnclworks in which the partioipatill~, 
prClvidcrs do tiolshare final1cial risk, but cCloperatc.to (;Qntaill cosls and assure quality of can.:, 
and networks ;11 whkh participants share nllanda! ri$k in adrliticl!ml ways bCyt1mllhnse 
!;pl.!cific(llly set fClI,th in Ihe c(\!·lic.t, St<tl~me:nts, 

Today's statements also pr.ovide, n'lore gL\id.~nce on h(.w..' lhl.~ <lgcncil:ls "I'ply thl! rule of· 

reason to pn;)Vidc::1' networks. In addition, lhe. revisions give furtht.f ~tttcnlion·l() lht!: p"rticular 

issues l'tliseci by rural I'llarkets, C!lxpiaining how l1lai'ket conditions ill WI'ill areas may justify' 

cenail1 health care i\n:il-ngements that might raise a.ntitrust concern.o:; ill other areas, 


The previous statements established "antitrust safety zencs" for certain physician 
networKS. Because sOIl"le in the il1duslry have misinterpreted these as defining the only physic:l<lIl. 
net\vorks that the agendes would consider lawful, lhe revisions further: emphl'l::izc that network~ 
fHlling outside [he safely zones may be lawfuL The revisions provide additional e~amplcs of 
risk-sharing arrangements that call fall within the safety zones, but do not change: the scope of th.: 
5iafety zones. 

The ~tatements issued today continue the agencies' commitment to cxpediletllrl.::atm.Cjlt 
(qr requests frOin the health care industry for antitrust guidance a.bout specific proposed .conduct 
concerning matters addressed by the policy statements, 

The Coml1'li~!'lion vOll: to approve the revised policy stil.tements was 5-0, Commis:>iom.:r 
Christine: A. Varney iss\.\ed a sta.tcl"I"!:nt in which she said she belioved lh~ rf:!visions address' her 
previous concerns that the guides shollid "reflect greater receptiveness lO new and innovative. 
forms; of provider arrangements that do nor necessarily involve f'innl,cial risk s]uit·inp. anc! 
slIWl,c:Sling faCh)f'!' that should be taken int(l i1ccount in reviewing pmvider i1\rnmgcmcnls thal till! 
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outside tIle safety zones:' Varney also said she invited continued Input from interes'ted parties so 

",that the Agencies can cOl1tirmc to provide appropriate and relevant antitrust guidance." 


Copies of the DOJIFTC ·'Statements DC Antitrust Ehforcement Policy in Health 

C"rc" will b~ available aftar 12 Noon today on the Internet at the FTCts World Wide Web 

site Ht: /rllp:/IHlw,ji.ftc.gov Rnd from the FTC's Public Reference Br-anc:h, Room 1)0, 6th, 

Streer 8nd Pennsylvania Avenue, N.W., Washington. D.C. 20580; 2~2-326.1222; TTY for 

the he~lril'lg impaired 202,..326..2502. To find outtJ,e latest news as it is announced, c:all the 

FTC NcwsPhonc recording at 202-326..2710. FTC news releases, FTC advisory opinions 

and other mate...hlls also arc avaih1ble on the Intemet at the FTC's World Wide Web site. 


### 

MEDIA CONTACT: 	 Victoria Streitfeld. Office of Public Affairs 

202-326-2718 


STAFf" CONTACT: 	 Bureau ofCompetition 

Mark Whitener, 202-326·2845 

Robert Leibenluft. 202-326':3688 


(FTC File No. P96S03) 

(hlth..3) 
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jfeberll1tra:lI! ":ommillioR 
An6t.....t Di_ioa. . B_u...{'.... 

u.s. D..~mf,fD.t of JI1.cl...,· FecIo...l T",dll C._,_.i.." 
Wacl..i..a'E..". DC 205:50 W ... J..i"P1l, Dc 20580 

Dear Representative: 

We arQ pleased to enclose .i copy of ~he new 1996 St'atements 
of Antitrust EnfQrcgm.nt Pglicy in Health Care issued by the 
Deparbnent of Justice and the Federal Trade co~ission. These 
statements qive health care providers guidance reqardin9 
antitrust issues that might arise in health care markets. 

these statements revise and expand on similar stataments 
issued in 1993 and 1994. Since issuing the 1994 statements, we 
have received m~ny helpful comments and suggestions from a wide 
spectrum of participants in the health care marketplace. Before 
issuinq the statEments we met with a variety of 'qroups interested 
in health care markets to seek their input on these 'antitrust 
issues-

The main foeu~ of these revisions p~cvide additional 
c;ruidanca with respect to healt.h ca.re provider networks, bot.h 
physician networks a.nd multiprov;l.der networks .. Importa.ntly, they 
empha.~i~e that many provider networks will be reviewed under the 
"rule of reason" antitrllst /In.'ll,lyai~, rather than a !lper sen 
analysis tha.t· applies to naked price fix;i.nq arrangement:.s. They 
also include siqnif1canely expanded examples of .~al world health 
care situations. inc:ludin9 net~orks that. do not share financial 
risk and networks that share financial risk in. ways beyond those 
de~cribed in e~rlier statements. They also provide further 
guidance on rural area health care networks. 

These statements represent a continuinq eommitment to sound 
antitrust enforcement that will not impede efficient, 
procompetitive activities. We z:emain committed to continue to 
protect consumers against truly ant:.icompetitive conduct that:. "'fill 
lead to hiqher prices. 

Robertpit.ofskyAnne K •. sinqaman 
Assistant Attorney Gene;r;al Chairman 

Antitrust Division Federal Trade Commission 

http:fix;i.nq
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Amf.,rica.n Medical Association 
ll'l\V6ieb.lls A,ed icated to the health of America 

;i ... 

NewliS Release 

AMA PERSISTBNCE BllINGS August 28, 1996 
NEW ANTITRUST RUUS 

The President of the American Medic:al Association declared the revisions of the antitrust 
guidelines released today by the Federal Trade Commission and the Department of Iustice "a 
signific;18Dt step' forward. in ending the discrimination of prior agen~y policies against 
physician joint 'Ventures. ~ • • 

Said Daniel H. Johnson, J1'.7 MO, AMA president. -The revised guidelines sho1.l1dresult in 
more choice for patients t more competition, and better health l:&I'e. Our persistence has paid 
off. , There is more to be done, but the agencies have done three things we asked for: 

nFirst, they have aeknowleiged the fundamental changes in the health marketplace, in 

particular the power of ins~rranr;e companies and employers, and the benefits to patients of 

physician designed and. c:ol1:trolled ventures. 


"Second, they have agreed not to hold physician joint-ventures "per se" unlawful simply 
because they do not reimburse physicians under a capitation mechanism, whereby physicians 
were rewarded for providing fewer services. Fee for service ventur:es and other kinds of 
arrangements will now be miven an opportunity to demonstrate their merits under a. "rule of . 
reason" test. if they are,otiierwise true joint ventures. 

"Third. agencies will now l:ermit physician joint ventures of the si:te necess.u:r to be 
competitive" Patients want choice of physicians and plans. The agencies will not block 

. plans with 50 percent of physicians in competitive marketplaces. Insurance I!:ompanies have 
never had to limit the size l;,f their plans. The' narrow "safety zone" formulas are not to be 
taken in any way as maxim Ilm tests. ). 

uWe believe in an open mad.etplace and we believe in the value 'of the patient-physician 
relationship_ Neither ideal was. given adequate weight in prior agency interpretations of the 
antitrust laws." ' 

The revised antitrust guidel ines resulted from an intensjve three-year. campaign by the AMA 
aimed at removing barriers to physician joint vemure networks. The campaign also resulted 

1101 vent\ont AYenue, NW 
Wa:!hi:ngtDn, DC 20005 
20Z 789-'1400 
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iJ1· theintrodUction of the "Hyde Bill" (HR. 2925), sponsored by Rep. Henry Hyde, (R, m.), 
.. chairJ:!laJl of the House Iud iciary Committee, with 153 bipartisan c:o-sponsors. The bill 

would require a "rule of rEason It approach to physician networks, 

nFTC Ch.ain'nan Robert Pi1ofsky, Assistant Attomey General Anne Bingaman7 and their 

,respective staffs have respcmded with a more reasonable set of enforcemetlt policies, I. Dr. 


f Johnson said. 


"While today's action ,reptfilsents a milepost, we still have a way to go before we reach a 
level playing field;" he added. "The health care market is undergoingtapid changes. 
Antitrust and other regulatory policies will require even d~ adjusbnents. We wiD 
,cOntinue to work with Mr.. Hyde ~d other Congressional supporters on reasonable antitrust 
policy. . 

"Finally, it should be noted that the new antitrust gUiddines represent a defeat of an intense 
insurance industry ca.mpaig'rs (0 bl~k changes in policy. Physician networks now have a 
great chance to compete eftectively with commercial companies, and expand the range of 
t:hoices available to our patients.· 

, 

For further information. eantact: James Stacey 202789-7419 

..... 
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" TO HELP DOGTORS ·1 tHB HE"'" YORE<: TIMBS, THURSDA V. AUGUST 29, 1996 

FORM NETWORKS I 
tlm of such networks because doc~Groups of Physicians Will Face 
tors feared they would be aceused of 
mega! price-fixing.less Risk of Running Afoul 
~. ~;nder the original rules, a group of 
'factors could legally agree on prices,Of U.S. Antitrust Laws 
If'they shared financial risk, as In a 

clin.fc or Ii group practice. One way to 


By ROBERT PEAit 
 share ilnancial risk is for doctors to 

. atXept a per capita payment. or pre.­


WASHINGTON. Aug. 28 - The J))lttm. for each subscriber. 
Federal Trade Commission and the The gWdeHnes make clear that
Justice DeparUn@nt ~sued new . otber physician networks may be
guidelines today making it easier for ~egal if, for example, th€ doctors
doctors to band together and form pooperate in controlling costs and
their own I'letwork$ and other jOlnt imprOVing the qualtty of care, but do
ventures to compete wltl11nsurance not share flnanciaj risk. Thus, doc­
companies and healt.h maintenance tors who agree on prices but are paid 
organizations. a separate fee for each service may 

Sucb collaboraUons now often run be allowed to show how consumers 
afoul of Federal antitrust. law be- l benefit from their network. 

ca.use doctors In the same netwl;lrk I , Mr. Pltofksy said a group of doc­

frequently w<mt to agree On prices. 
 tors miaht qualify for such treat­
For decades. the Supreme COl,lrt has II ment if "the network makes an in­
held that price-fixing agreements In vestment In technology. exchanges 
general are so harmful to competi-I information" and regularly reviews 

tion that they should be automatical­
 llieperformance of doctors in an
ly condemned as Illegal, regardless effort to improve the quality of care 
of their purpose.' f an~ hold down costs . 

.Robert Pitofsky, chairman cf tbe . ,~ e bureaucratic finesse, the
1='ederal Trade Commi~sior., and ~:a .artment and the commis­

. Anne K. Bingaman, Assistant Attcr­ :!r~)'I e\tV:~.pl~ase two groups 
ney General in charge of the anti· directly affected'bY'the new policy:
trust division of the Justice Depart. I do'~tors and H.M.O:s. to H.M.O:s, she said. 'Iment, said the new guldeUnes would I Doctors did not get aU they want­ Gene Kimmelman, co-director ofgive a green light, or at least a yellow ! ed, but they welcomed the changes. the Washiugtorl office of Consumers light, to many arrangements in "The gUIdelines are wonderful," said Union, said; "in princIple, the new
which doctors agref: on prices if the M. Kathleen Kenyon. director 01 Ie· guidelines continue to promote com­doctors tan show that the agreement ' gal affaIrs at the American Medical petition In the health care industry. benefirs consumers. , Group ASSOCiation. which represents· But I am concerned that Federal 
.. Increasingly. doctors want to'Wmd ! doctors in group practices. "The antitrust officials are bending overtogether and sell their services to agenci,es have done a good job in backward In response to lohbyingemployers without using an insur· a.ddressing the realities of the mar­ pre!sure from doc,tors. n1e ultimate'ance company or an H.M.O, as. an keL" renult may be price increases forintermediary. By fQrmlng their own 

Or. Daniel H.Johnson Jr., '"resi. consumers and businesses."health plans. doctors say, they can 
dent of the American Medical Mso· As part or their plan to redeSign. regain control of medical decision· 
Ciation. said the new standards were Medicare, "the Federal health insur­making and keep more of the Income i 
more reasonable than the old rules ance program for the elderly, House they 8Emerate. Doctors have been 
and "should result in mOre choice for . Republicans last year proposed Lofinancially squeezed as more and 
patients. more competition and bet­ relax antitrust laws to make it easier more patientS join H.M.O.'s and oth· 
ter heal! .. care." for doctors to form networks servinger managed.care plans. which rein in 


'costs by tightly controlling payments 
 Karen M. 19nagni, president. of the Medicare beneficiaries. Many House 
American Association of Health members from both parties haveto health care provIders. 
Plans. a trade associatj.on for agreed to co· sponsor a separate billDoctors contend that physician 
Fi.M.O/s, praised the two Federal that would Jet doctors exchan$e in­networks, rather than restraining 

competition, may encourage it by agencles for resisting "pressure to formatlon about their prices and 
. weaken the antitrust laws." profits "for th<a purpose of establish­providing alternative~ to' H.M.D'-s, 

Ms. Ignagni said that vigorous en­ ins a health care provider network," ,which offer compretlcnslve medical 
,After issuing the tie''''· guidelinesforcement of these laws was as im­care in return for fixed monthly P!'~ 

toGay. Mr. PitQfsky said, "1 don'tportant toeay as in 1941, when themiums. EnrQllment in H.M.O:s and 
think there is any need for the leg!s­Supreme Court upheld. a criminal other forms of managed care is soar­
lation now." conviction of the A.M.A. for conspir· 


them as a way to control costs. 

ing, in part be.::ause employers see 

ing to obstruct the operation of an 

Mrs. Bingaman pte~icted that the 
 H,M.O••style health plan here In 


new rules would' 'encourage 'the for· I Washington. Doctors and hospitals 

mation of pro-competitive physician I still try to block managed care by 

networks." Doctors say polley ~ta.te- : dictating prices and other conditions 

ments issued by the trade commis· i 

sion and me Justice Department in 

1993 and 1994 discouraged the forma· 
 i 
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E X E CUT I V E OFF ICE o F T H E P R E S I D E N T 

17-Jul-1996 09:21am 

TO: 	 Mark E. Miller 

FROM: 	 Farooq A. Khan 

Office of Mgmt and Budget, HD 


CC: 	 John M. Richardson 
CC: 	 Anne W. Mutti 
CC: 	 Timothy B. Hill 

SUBJECT: 	 DRAFT HEALTH CARE GUIDELINES EXPAND RULE OF REASON, ATTORNEX 

DRAFT HEALTH CARE GUIDELINES EXPAND RULE OF REASON, ATTORNEYS TELL BNA 
The Federal Trade commission and Department of Justice's summer 
blockbuster -- draft revisions of the antitrust health care guidelines due out 
in August -- are making a generally favorable impression among antitrust 
health care attorneys who have viewed the document. 
The revisions lean toward a wider application of "rule of reason ll when 
regulators conduct antitrust analysis. The guidelines would also create a more 
flexible messenger model, permitting easier negotiations among providers who 
are not financially integrated. At the same time, the revisions add no new 
safety zones where providers are relieved from concern over antitrust 
challenges, according to health attorneys conversant with the document. 
The draft revisions will update revised and expanded guidelines issued 
Sept. 27, 1994, according to BNA interviews. . 
Robert F. Leibenluft, assistant director of the FTC Bureau o~ Competition 
told BNA the agency has "talked to a broad range of people since December," 
when FTC Deputy Director Mark D. Whitener announced the agency's interest in 
seeking comments on what type of new health care arrangements should trigger 
rule of reason analysis. 
Under rule of reason analysis, regulators consider the competitive nature 
of certain conduct, such as information exchanges, by non-integrated provider 
groups; such information exchanges now are considered automatically, or "per 
se," illegal. . 
The agencies also conferred with the health care industry when writing the 
original and amended guidelines in 1993.and 1994. 
Leibenluft warned that the final revised Statements of Enforcement Policy 
and Analytical Principles Relating to Health Care and .Antitrust may be altered 
from their pre~ent state. 
Safety Zones 
The agencies have added no safety zones to earlier versions of the 
guidelines, several sources told BNA ..This disappointed some reviewers, while 
others said that the safety zones have probably hindered market innovation. 
Safety zones describe circumstances under which the agencies will not 
challenge conduct under the antitrust law. 
~\While I'm encouraged by what I saw, I still wish they had increased the 



safety zones. I'm a little disappointed that they didn't consider expanding 
the safety zones for multi-provider networks," Kevin Grady, Alston & Bird, 
Atlanta, told BNA. 
But Mark J. Horoschak, Womble Carlyle sandridge & Rice, Charlotte, N.C., 
told BNA, "The (guidance] is as good as a safety zone. Once you're within the 
rule of reason, the only real concern is market power and monopoly-related 
problems." 
Horoschak, who until late 1995 was assistant director f6r health care in 
the FTC's Bureau of Competition, said, "People have the (mistaken] notion 
that if you're not ina safety zone, you're unsafe." 
David Marx, McDermott, Will & Emery, chicago, told BNA that a shift in the 
size of the safety zones is unlikely. Being outside of a safety zone doesn't 
mean that the network is going to be anticompetitive, he added, citing a July 
1 DOJ business review letter to a proposed physician network of.colon and 
rectal surgical specialists that will not face a DOJ challenge. 
Assistant Attorney General Anne Bingaman applied a broad product market 
definition, which included non-board certified colon and rectal specialists. 
She concluded that the colon and rectal specialists network fell within the 
requisite safety zone and would not be subjected to antitrust scrutiny. 
It's that_kind of flexibility and dynamism ar6und theconcep~ of safety 
zones and product market definition that will probably keep the safety zone 
levels where they are, Jim Cherney, Latham & Watkins, Chicago, told BNA. 
Proxies To Risk Sharing 
The bulk of changes are expected to be made to statements 8 and 9 of the 
guidelines, attorneys told BNA. The 1994 guidelines are comprise~ of nine 
statements of antitrust policy, ranging from mergers among hospitals to joint 
purchasing arrangements among health care providers. 
statement 8 dictates the maximum percentage of physicians in a particular 
specialty in a relevant geographic market who may participate in a network 
joint venture on either an exclusive or non-exclusive basis and not be at risk 
for antitrust prosecution . 
statement 9 permits multiprovider networks to engage in joint pricing if 
they share substantial financial risk through capitation or fee withholds or 
through the use of a messenger model. 
Marx told BNA that some elucidation on non-economic integration or risk 
sharing beyond capitation and fee withholds is likely, and that global fees 
might be the clearest answer. Global fees have emerged recently as a mechanism 
for shifting the risk to physicians for certain categories of patients. For 
example, an obstetrician would be financially responsible for all obstetric 
services associated with pregnancy and would receive no additional payment ·if 
the costs exceeded the global fee ~ayment. 
Marx pointed out that global fees have withstood antitrust scrutiny in the 
past in DOJ business review letters. "We'll probably learn what other forms 
of integration are appropriate. From what I've seen, I do believe we'll see 
some modification of today's requirements in this area," he said. 
In addition, the agencies will look to capitation as another way for 
networks to obtain rule of reason treatment; said Grady. Through a global 
capitation arrangement, a payer pays an integrated provider organization a set 
rate per patient per month for all of the provider services. 
Besides global fee and capitation arrangements, Grady said, "I didn't see 
anything other than pure economic risk in the way of substantial integration 
that would get rule of reason." 
An attorney requesting anonymity told BNA, "The biggest change is the 
agency's willingness to allow functional and administrative integration as a 



proxy for financial integration. You'll.probably need a very significant 
infrastructure to monitor such things.as utilization review, best management 
practices, and investment in systems that will lead to .eff iciencies and cost 
savings. This will require you to make significant financial investments so 
you will have most of the benchmarks required under financial integration but 
not that formal requirement. You just get there a different way." 
Modified Messenger Model 
One notable change in the new guidelines may come in th~ form of a 
modified, more dynamic, messenger model, ~rady said. 
Under the 1993 and 1994 statements, messengers,the third party ·negotatiors 
who set up fees between payers and doctors, are not permitted to negotiate on 
behalf of physicians. But in hypothetical situations set out in the current 
draft, Grady said he saw examples ofa "more flexible messenger model." 
Grady told BNA t.hat in the examples he saw I the messenger might be able to 
find out from the provider what the minimum aggregate amounts for fees will be 
and then take that information directly to the payer ,to negotiate. 
"It looks like they're making th~ messenger model mor~ practical, I , he 
said. Many attorneys agree that the current messenger model is cumbersome. 
"They're trying to make the whole thing clearer, brihging it more in line 
with market realities," Grady said. Nevertheless, he s'aid the development was 
"not exactly earthshaking." . 
RecentDOJ business review letters indicate that if request~d to do so by 
a payer, a messenger can have more meaningful discussions on behalf of members 
of the network than would otherwis~ be allowed, Marx told BNA. Howevei, the 
messenger will have to continue to be "very sensitive to fee and fee~r'elated 
information," Marx added. "We won't see much change there." 
Affect On Physicians Unclear ­
How the new guidelines will affect physicians remains a question, 
attorneys told BNA, with some saying physicians will not be pleased, and 
others sa¥ing the guidelines offer physicians a "far greater degree of 
latitude within which to operate." The American Medical Association declined 
to comment on the draft guidelines but characterized the 1994 antitrust 
guidelines as "anti-physician" 
The new guidelines correspond, but are not identical, to a bill (HR 2925) 
by Rep. Henry Hyde (R-Ill) I that would require use of the rule of reason 
standard in. the antitrust review of certain information exchanges by 
provider-sponsored networks relating to price, costs, profitability, 
marketing, and fees, Horoschak said, adding that he doubts the Hyde bill will 
pass this year. 
Also weighing against passage of the Hyde bill is the Congressional Budget 
Office's conclusion that the bill ~ould cost state ~overnments $5 million to 
$15 million annually -- an average of $250,000 per case, he said. CSO argued 
that easing antitrust review would increase the state and federal government's 
burden of proof required for the enforcement and prosecution of cases 
involving provider-sponsored networks. 
AMA's Particular Concerns 
AMA, .in a whi te paper and letter sent to the FTC and DOJ June 21, urged 
expansion of statement 8 and 9 safety zones. 
In the white paper, AMA proposed that, in non-exclusive physician 
networks, the maximum percentage of physicians in a particular specialty in a 
relevant geographic market who may participate in a network joint venture be 
increased from 30 percent to 50 percent and that the percentage for exclusive 
physician rietworks be increased from 20 percent to 30 percent. 
Networks that fall in the 30 percent and 50 percent zones should be subject 

http:things.as


to a "quick look" analysis to determine if they have an impermissible amount 
of market power, AMA said. 
"Networks for which there is a plausible foundation for efficiencies would 
qualify for the rule of reason analysis," according to the AMA. 
AMA also proposed a modif led messenger model, in which each network ' 
physician would give the messenger a fee scheQule or a conversion factor the 
physician would accept frbm the payers.' The messenger would be authorized to 
contract on the physician's behalf with payers offering"the fee level or 
better. The messenger would not share the fee information or negotiate with 
the payer. 
In addition, AMAproposed changes to statement 9, in which networks that do 
not assume capitation, fee withhold arrangements, or global fees would be 
included in the statement 9 safety zone. 
The networks could operate on a fee-for-service basis but would have to 
have a written review program for quality, efficiency, and appropriateness of 
treatment methods and service settings. Networks also would have a program to 
monitor utilization of services, coordination of delivery of care, and a 
grievance and appeal process,' according to the AMA white paper. 
'positive step' 

,"Overall, I think this is generally a positive step forward," said 
Grady. Others invited to view the drafts and offer comments said the agencies 
were taking ideas "very seriously." "It seems like they're really 
listening to a broad audience here," said one special interest 
representative. 
"We feel pretty good about the process so far," said one attorney who had 
viewed the drafts several times and requested anonymity. "All,in all, we're 
not as worried, but we're still cautious.,i--By Jeannine Mjoseth and Colin 
Roskey 
Health Care 
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Additional DOJ/FTC Antitrust Guidance on Health Care Provider Networks 

The Department ~f Justice and the Federal Trade Commission plan to issue 

additional guidance on the agencies' antitrust law enforcement policy with respect to 

health care provider networks. This action is designed to: clarify and expand upon the 

agencies' earlier guidance regarding health care provider ne~works contained in thejoint 

DOJ/FTC Statements of Enforcement Policy Relating to Health Care and Antitrust, 

issued in 1993 and revised in 1994. In developing revisions to the Statements, the 

agencies consulted with a broad spectrum of the health care industry (including self­

. insured employers, purchaser coalitions, physicians, hospitals and other providers, . 
, 

attorneys who advise providers seeking to form networks, insurers, and managed care 

plans) and with state antitrust officials. The agencies intend to issue the revised 

Statements' by August 1996. 

The revisions, which cover both physician networks and the broad range of 


"multiprovider" networks, address the following areas: 


. Rule of Reason/Per Se Treatment: The revisions clarify that a wide range of 

arrangements that offer efficiencies will justify analyzing price agreements ainong 

network participants under the more expansive "rule of reason" antitrust analysis, rather 

than the "per se" rule of illegality that applies to naked price fixing agreements. The 

revisions also include several additional examples of networks that would receive rule of 

reason treatment, including (a) networks in which the participants do not share financial 



risk, and (b) networks in which participants share financial risk in ways not described in 

the earlier .Statements~ 

Applying the Rule of Reason: The revisions elaborate on factors for evaluating networks 

that are subject to rule of reason analysis, particularly through the use of additional 

hypotheticalexaniples that include both physician networks and one common type of 

multiprovider network, the physician-hospital organization (PHO). 

Analysis of Networks in Rural Areas: The 1994 Statements discussed how market 

conditions in rural areas may justify certain health care arrangements that might raise 

antitrust concerns in other areas. The revisions provide further guidance on this issue 

through an analysis of a PHO in a rural ~rea. , 

Safety Zones: The 1993 and 1994 Statements established "antitrust safety zones" for 

certain physician networks. Because some in the industry have misinterpreted these as 

defining the only physician networks that the Agencies would consider lawful, the 

. revisions emphasize that networks falling outside the safety zones may be lawful. 

Network Arrangements that A void Price Agreements: The revisions provide additional . 

guidance on ways that unintegrated netw.orks can employ a "messenger" to facilitate 

contracting while·avoiding any agreements among competing providers on price terms. 


