
.,- .. -= CONFERENCE 
<: ~o 
~~ ~ 
~-.~. Secretariat for Pro-Life Activitiesz'" Q
BISHOPS2=s 3211 FourLh SLl'ccL, N.8. Washinglon, DC 20017·1194 (202) 54J·3070 FAX (202)'541·3054 

TO: Senate aides addressing the Pain Relief Promotion Act 

FROM: Richard M. Doerflinger (( 0 
Secretariat for Pro-Life Acth,it~s 
National Conference of Catholic Bishops 

RE: New DEA figures disprove claims of those defending the Oregon assisted suicide law 

The U.S. Drug Enforcement Administration has released its figures on per capita use of 
morphine for the first half of2000. The findings disprove central claims of those who defend 
the Oregon assisted suicide law and attack the Pain Relief Promotion Act. 

Assisted suicide proponents claim that Oregon's legalization of assisted suicide has 
brought it to first place among states in use of morphine for pain control. Similarly, they argue 
that laws like the Pain Relief Promotion Act, preventing use of s'\lch drugs for assisted suicide, 
will inevitably have a "chilling effect" on use of such drugs for pain management. 

The DEA figures prove that these claims are false. 

Oregon, the only state to legalize assisted suicide, has dropped to sixth place among the 
states in morphine use since legalization. It ranked higher in some years immediately preceding 
legalization. And states that have passed laws like the Pain Relief Promotion Act laws that 
distinguish intentional aid in suicide from aggressive pain control that may unintentionally 
increase the risk ofdeath have greatly increased their use ofmorphine for pain control. 
Surveys ofpatients , families in Oregon also show increases in untreated pain among the 
terminally ill since legalization. 

Assisted suicide proponents have tried to explain this away. They claim that Oregon 
doctors undertreat pain because ofthe threat oflegalliability posed by the Pain Relief Promotion 
Act. But this is ludicrous. Their claim has been that the federal Act poses this "threat" to pain 
control all over the country. Yet states with laws like the Pain Relief Promotion Act are enjoying 
dramatic improvements in pain control- even as Oregon's ranking founders. 

Many of these critics oppose any and all laws against assisted suicide for the terminally 
ilL They use the "chilling effect" claim as a surrogate for their real and more ominous agenda. 
The time has come to shed light on the real issue: Should the federal government promote and 
approve assisted suicide through its program regulating legitimate use of controlled substances? 

For more rebuttals of false claims against the Pain Relief Promotion Act, see www.passprpa.org 
and www.nccbuscc.org/prolifelissues/euthanas/teststate.htm. 

www.nccbuscc.org/prolifelissues/euthanas/teststate.htm
http:www.passprpa.org


Oregon's Ranking Among States in Per Capita Morphine Use 

The facts do not support a claim that legalization ofphysician-assisted suicide has made Oregon 
a leader in use ofpain medication. Its ranking among states in per capita use ofmorphine was 
higher in 1992, two years before legalization, than in some years following legalization. 

1992 - 3rd highest use in the nation 

1993 -10th 

1994 - lIth (year of the campaign to pass assisted suicide measure) 

1995 - 3rd (measure approved but enjoined by court) 

1996 - 2nd 

1997 - 6th (law takes actual effect in November 1997) 

1998 - 6th' 

1999 - 2nd 

2000 - 6th (for first half of year, most recent available figures) 

These figures do not show what the morphine is used for -- that is, whether all of it is used in 
Oregon for pain control or some for deliberate assisted suicides. Despite this fact, in 1997 and 
1998 Oregon was outpaced in per capita morphine use by five states that have not legalized 
assisted suicide. Three of these ban it by statute (New Hampshire, Missouri and Arizona). One 
state (Vermont) bans assisted suicide by common law, and one (Nevada) has no clear law on 
assisted suicide. For the first half of 2000, the only change is that Missouri was replaced in the 
top five by Tennessee, which has banned assisted suicide by statute since 1993. 

For 1999 the ranking of the states with no clear law on assisted suicide was: 
Nevada - 4th 
Wyoming - 38th 
Utah.,. 44th 
Hawaii - 51st. 

New Hampshire, ranked first among states in morphine use in 1999, has repeatedly debated and 
rejected legalization measures in recent years, most recently by Senate vote in February 2000. 

In 1996, Iowa and Rhode Island passed new bans on assisted suicide. Both states experienced 
significant increases in morphine use after enactment. Rhode Island more than doubled its rate 
ofmorphine use in one year; such use remains about twice what it was the year before the ban 
was enacted. Tennessee, which ranked 16th among states in 1992, passed an assisted suicide ban 
in 1993 with language on the "principle of double effect" like that found in the federal Pain 
Relief Promotion Act; it rose to 2rd highest morphine use in the first half of 2000. 

Source ofmorphine data: Drug Enforcement Administration 
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Reality Check on the Pain Relief Promotion Act 

Installment #1: A Constitutional Problem? 

Among the false claims made against the NickleslLieberman Pain·ReliefPromotion Act is the 
argument that this bill raises a constitutional problem. 

In a September 12 "Dear Colleague" letter, opponent Senator Ron Wyden distorts the meaning of 
the U.S. Supreme Court's 1997 decisions upholding laws against physician-assisted suicide. He 
says that "the justices unanimously ruled the States, not the Federal Government, should 
determine how best to address the issue ofphysician-assisted suicide"( emphasis in original). 

The Supreme Court justices said nothing of the kind. The facts are as follows: 

* In its 1997 decisions, the Court held that constitutional guarantees ofdue process and 
equal protection arenot violated by laws banning assisted suicide. The Court said nothing here 
about the relative roles ofstate and federal legislatures in preventing the misuse ofdrugs for this 
practice. Reviewing ways in which legislators have exercised their legitimate authority to act 
against assisted suicide, the Court cited federal laws (e.g., the Assisted Suicide Funding . 
Restriction Act of1997), as well as the national laws ofother countries, alongside laws passed by 
most states in the U.S. When it reviewed the "legitimate State interests" which justify bans on 
assisted suicide, the Court was referring to "the State" in the sense ofgovernment in general. 

* In support ofhis claim, Senator Wyden cites an amicus brief filed by 19 attorneys 
general in the assisted suicide cases. But that brief simply said that the decision whether to 
permit assisted suicide is "a matter appropriately left/or the people to decide through their duly 
elected representatives or by initiative ballot." It said nothing about states unilaterally 
demanding federally controlled drugs for assisted suicide,and certainly did not deny that 
Congress, too, is a body of"duly elected representatives." 

* To underscore government's valid and longstanding interest in protecting the lives of 
terminally illpatients, the Court approvingly cited its own 1979 decision upholding the/ederal 
Food and Drug Administration's authority "to protect the terminally ill, no less than other 
patients," from life-endangering drugs. Washington v. Glucksberg, 521 U.S. 702, 729 (1997), 
'quoting United States v. Rutherford, 442 U.S. 544, 558 (1979). Plaintiffs in Rutherford had 
claimed that the government's usual concern for drug "safety" is not relevant to dying patients. 
In response the Court unanimously affirmed the federal government's authority to protect all 
persons equally under federal drug laws, specifically including the terminally ill. 

* The Court in 1997 did not say that states (or nations) may selectively permit assisted 
suicide for certain classes of vulnerable patients, as Oregon has done. It said it would not rule on 
the Oregon law, because that law was not before the Court. "Lee, ofcourse, is not before us ... 
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and we offer no opinion as to the validity of the Lee courts' reasoning. In Vacco v. Quill ... , 
however, decided today, we hold that New York's assisted-suicide ban does not violate the Equal 
Protection Clause." Washington v. Glucksberg, 521 U.S. at 709 n. 7. (The Ninth Circuit Court 
ofAppeals declined to review the Oregon law on its merits, ruling instead that patients, doctors 
and health facilities opposing the law had no standing to challenge it.) 

* The only federal court ever to review the Oregon law on its merits found that it 
violates constitutional guarantees of equal protection under law. The court found that this 
law excludes a class ofvulnerable persons from the protection of the law against manslaughter, 
based on these persons' health condition, while retaining that protection for everyone else in the 
state. Lee v. Oregon, 891 F.Supp. 1429 (D. Or. 1995), vacated on other grounds, 107 F.3d 1382 
(9th Cir. 1997), cert. denied, 522 U.S. 927 (1997). A federal policy that affinns and supports 
Oregon's discriminatory policy, preventing lethal misuse offederaUy controlled drugs for most 
persons while authorizing such misuse for certain patients, could have the same constitutional 
defect. It is the current federal policy of providing drugs for assisted suicide in Oregon, not 
the Pain Relief Promotion Act offered to correct that policy, that is constitutionally suspect 

, 

* In its 1997 Glucksberg decision, the Supreme Court affinned the important 
governmental interests that justify bans on assisted suicide: Government's "unqualified interest 
in the preservation ofhuman life," which need not vary depending on a person's "quality oflife"; 
protecting depressed and mentally ill persons from acting on their "suicidal impulses"; 
"protecting the integrity and ethics of the medical profession"; "protecting vulnerable groups­
including the poor, the elderly, and disabled persons - from abuse, neglect, and mistakes." 

* In the companion Quill decision, the Court affinned the validity of laws like the Pain 
Relief Promotion Act, which oppose intentional assisted suicide while allowing aggressive pain 
management that may unint~ntionally hasten death: 

[W]hen a doctor provides aggressive palliative care ... in some cases, painkilling drugs may 
hasten a patient's death, but the physician's purpose and intent is, or may be, only to ease his 
patient's pain. A doctor who assists a suicide, however, "must, necessarily and indubitably, 
intend primarily that the patient be made dead. " .... ,Logic and contemporary practice support 
New York's judgment that the two acts are different, and New York may therefore, consistent 
with the Constitution, treat them differently. [Vacco v. Quill, 521 U.S. 793, 802, 808 (1997)] 

* In 1997 the Supreme Court said that Americans are engaged in a debate on assisted 
suicide "throughout the, Nation" and that its decision "pennits this debate to continue." That 
debate (which the Court never said would be confined to state legislatures) will continue with or 
without the Pain Relief Promotion Act. But the federal government is now taking the wrong 

, side in that debate, by approving assisted suicide as "legitimate" medicine in Oregon and 
authorizing doctors to dispense lethal drugs for this purpose. The Pain Relief Promotion Act will 
get the federal government out ofthis unethical, destructive and arguably unconstitutional 
business of facilitating assisted suicide for vulnerable tenninally ill patients. 

For more infonnation on the Pain Relief Promotion Act and the urgent need for its enactment, 

see www.nccbuscc.orglprolife/issues/euthanas/index.htm and wWw.passprpa.org. 


http:wWw.passprpa.org
www.nccbuscc.orglprolife/issues/euthanas/index.htm


...:I CONFERENCE 

~~~~ 
~•• ~ Secretariat for Pro-Life Activities 
BISHOPS?5 3211 Fourth Street. ~X Wilshington. DC 20017·1194 (202) 54 1<lO70 FAX (202) 541':lO54 

Reality Check on the Pain Relief Promotion Act 

Installment #2: A "Chilling Effect" on Pain Control? 

Some have said that the proposed Pain Relief Promotion Act could actually have a "chilling 
effect" on pain control, by putting physicians on notice that they may be legally liable ifthey 
"intentionally" cause a patient's death. Consider the following testimonials: 

I. "Ifphysicians are afraid ofprosecution, they will be inhibited from providing adequate pain 
relief to those patients most in need." 

2. "It's going to have a very, very chilling effect on physicians' ability to deal with pain relief in 
terminally ill patients ... because they're not going to want to get in a situation where they are 
charged with hastening a death because they've been aggressive with pain management." 

3. "I have been an outspoken opponent ofphysician assisted suicide, but I am concerned about 
the effects this legislation might have on the care of the terminally ill... I fear that this legislation, 
if it passes, will simply contribute to the fear that physicians have and will lead to a further 
deterioration in the symptom relief that patients receive. This could paradoxically increase the 
demand for physician assisted suicide." 

4. "This is going to have a chilling effect." 

5. "When what can and cannot be discussed turns not on the certain and foreseeable outcome of 
treatment, but on what primary intention is in the mind of the physician, and therefore 
unknowable, the situation will be hopelessly confused. And in a situation ofconfusion, we know 
physicians usually err on the side of avoiding risk. I fear this would have a chilling effect.. ... 

Responsible statements about the possible impact of this misguided federal bill, right? 

WRONG. 

NONE of these statements was about the Pain Relief Promotion Act They were said years 
ago against other state and federal bills opposing assisted suicide. And every one of those 
laws has demonstrably IMPROVED pain management and palliative care. 

The first three statements were made in 1996 against Rhode Island's proposed criminal ban on 
assisted suicide; they were made, respectively, by the Rhode Island Medical Society's president, 
the Society's lobbyist, and the medical director of the state's largest hospice. The fourth was 
made against Maryland's virtually identical ban in 1999 by a doctor who belonged to the 
Maryland House ofDelegates. And the fifth was made in 1997 by Barbara Coombs Lee of 
Compassion in Dying, testifying against the Assisted Suicide Funding Restriction Act of 1997. 
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All these laws were enacted despite these objections. (The federal bill passed the Senate 99-to­
0.) And in the year following enactment: Rhode Island more than doubled its per capita use of 
morphine for pain control, leaping from 46th rank among states in morphine use up to 18th in one 
year; Maryland also increased its morphine use and made other improvements in palliative care; 
and hospitals covered by the federal ban, such as VA hospitals, made dramatic improvements in 
pain management and palliative care praised by medical and hospice groups nationwide. 

The "chilling effect" argument has been used for years by assisted suicide proponents to try 
to kill legislation protecting the terminally ill from assisted suicide, because they know that 
their real arguments in support of assisted suicide will not win the debate. Those same 
proponents now oppose the Pain Relief Promotion Act, and have traded on physicians' fear of 
the federal drug laws to give this old discredited argument more impact and broader appeal. 
Again, and again, and again, the "chilling effect" argument has been proved false. But that 
has no effect on its use, because its creators did not frame it to communicate a truth but to 
scare physicians and legislators away from protective legislation. 

The real "chilling effect" on pain control comes from the cynical argument of assisted suicide 
advocates that killing pain and deliberately killing patients are essentially similar, that neither 
laws nor doctors can effectively distinguish them, that therefore we must allow both ifwe allow 
either. 

The wide array ofmedical and hospice groups supporting the Pain Relief Promotion Act know 
this is false. They know that the real threat to optimum pain management comes from the 
attitude that terminally ill patients' lives do not have the same dignity as others, that assisting 
their suicides is a "good enough" solution for their problems. If doctors can kill their patients 
when they are in pain, why bother learning good pain control? 

Do not be fooled by opponents' false and cynical claim about a "chilling effect." Help 
provide terminally ill patients with better pain management AND respect for their inherent 
dignity. Support the Pain Relief Promotion Act. 

References 

Statement 1: Testimony to the Rhode Island Senate by Arthur A. Frazzano, M.D., President of the Rhode 
Island Medical Society, 1996 

Statement 2: Rhode Island Medical Society lobbyist Steven DeToy, quoted by American Medical News, 
August 12, 1996, page 31. 

Statement 3: Letter to Rhode Island State Senators by Edward W. Martin, M.D., Medical Director of 
Hospice Care of Rhode Island, May 30, 1996. 

Statement 4: Maryland delegate Dan Morhaim (D-Baltimore County), quoted by Associated Press, 
March 29, 1999 

Statement 5: Testimony to the House Commerce Subcommittee on Health and Environment by Barbara 
Coombs Lee, Executive Director of Compassion in Dying, March 6, 1997. 



-" CONFERENCE 
z<~~Oor: 
o 

Secretariat for Pro-Life Activities ~ ••~ 
BISHOPSR 3211 Fourth Strccl. :'-I.E. WasliingLOn. DC 20017·1194 (202) 541·3070 FAX (202) 541·3054 

Reality Check on the Pain Relief Promotion Act 

Installment #3: American Pain Foundation's Misguided Attack. 

An attack on the Pain Relief Promotion Act, called "Common Sense Reasons to Oppose H.R. 
2260," has been circulated by the American Pain Foundation, a Baltimore-based group funded by 
drug companies and assisted-suicide advocate George Soros. The APF's claims are reviewed 
below and contrasted with the facts about the bilL 

APF: The bill's proposed "safe harbor" in the Controlled Substances Act for pain management is 
unnecessary, because such a policy already has "full force and effect oflaw" through "a 1974 
DEA regulation" and "the DEA's 1990 Physician'S Manual." 

Fact: That 1974 regulation relates solely to "the administering or dispensing directly (but not 
prescribing) of narcotic drugs listed in any schedule to a narcotic drug dependent person for 
'detoxification treatment' or 'maintenance treatment'" (21 CFR 1306.07). Subsection (c) of that 
regulation says that "this ,section [on detox treatment] is not intended to impose any limitations" 
on treating intractable pain. But this disclaimer does not affect the rest of the Controlled 
Substances Act. The ten-year-old Physician'S Manual is even less relevant, as an informational 
booklet that has no force oflaw. While the Drug Enforcement Administration (DEA) has 
assured physicians that it does not intend to limit pain management, the DEA's current broad 
authority to revoke prescribing privileges in any case of risk to "public health and safety" is a 
concern ofmany physicians. The Pain Relief Promotion Act gives a clear legal answer for the 
first time to the question: What does the law do when a doctor says he is practicing legitimate 
pain management but someone else claims he is (even unintentionally) "overprescribing" and 
thus endangering "health and safety"? In such cases the Act gives maximum deference to the 
physician. 

APF: The bill "expands DEA authority to evaluate the practice ofmedicine as it pertains to pain 
management." 

Fact: The opposite is true. The DEA now has authority to question any pain management 
practice that it thinks may endanger "health' and safety" (even unintentionally). The bill sets a 
new standard: "For purposes ofthis Act and any regulations to implement this Act, alleviating 
pain or discomfort in the usual course ofprofessional practice is a legitimate medical purpose 
for the dispensing, distributing, or administering ofa controlled substance that is consistent with 
public health and safety, even ifthe use ofsuch a substance may increase the risk ofdeath. " 
Even if there are side-effects, these are to be accepted as inevitable features ofaggressive pain 
management that are "consistent with public health and safety." Since the DEA only has 
authority to prevent "diversion" ofcontrolled substances away from "legitimate medical 
purposes," this provision forbids the DEA to second-guess physicians' individualized pain 
management decisions. 
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APF: The bill "expands the DEA's authority to question a physician's decision in prescribing 
controlled substances, even when that prescribing is within state medical guidelines." . 

Fact: This is not true. The provision quoted above establishes that pain control is a legitimate 
medical purpose for use of controlled substances; specific professional standards for pain control 
are established by state medical boards and professional societies. If a physician is practicing "in 
the usual course of professional practice" as defined by these authorities, his or her activities are 
classified as "legitimate medical purpose" for purposes of federal law as well. This bill increases 
federal deference to state professional standards on pain management. 

APF: The bill "defines 'legitimate medical purpose' as it relates to pain management." 

Fact: No, the quoted provisionforbids the federal government to establish any restrictive 
definition, by classifying pain management as "legitimate medical purpose" and thus outside the 
DEA's investigative purview. The bill also states that its provisions cannot be used "to provide 
the Attorney General with the authority to issue national standards for pain management and 
palliative care clinical practice, research, or quality." 

APF: "The bill defines the scope of pain management and palliative care in the context of 
physician-assisted suicide." 

Fact: As noted above, the bill does not define this scope but rather prohibits the establishment of 
a restrictive legal definition. It does, of course, distinguish pain management from the very 
different practice ofdeliberately using a sudden lethal overdose of controlled substances for the 
purpose of intentionally cau~ing death. So the bill's provision establishing a clear and explicit 
"safe harbor" for pain management is followed by this sentence: "Nothing in this section 
authorizes intentionally dispensing, distributing, or administering a controlled substance for the 
purpose ofcausing death or assisting another person in causing death." Similar language is 
already found in the AMA's ethics manual; in virtually all state laws on advance directives, 
which explain that documents for withdrawing meqical treatment cannot be used to authorize 
assisted suicide or euthanasia; in recently enacted state laws against assisted suicide in Iowa, 
Rhode Island, Louisiana, Indiana, etc.; in the federal Patient Self-Determination Act; and in 
every other federal health program, through the Assisted Suicide Funding Restriction Act of 
1997. The U.S. Supreme Court has upheld this legal distinction as a helpful and reasonable way 
to protect pain management without allowing the deliberate killing of patients. The APF 
presents no evidence why this welt-established distinction is less appropriate here. If this 
disclaimer were not present, the bill's "safe harbor" for pain management that may "increase the 
risk ofdeath" would provide new federal protection for cases where the "risk" of death is 100% 
and is the intended goal of the physician's action. This bill would then actively endorse 
physician-assisted suicide. 
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APF: The bill "creates an obligation for DEA to investigate and question the intent of physicians 
in prescribing controlled substances for pain management." 

Fact: Not at alL The only obligation this bill creates for the DEA is to train its personnel to 
"better accommodate" practitioners' legitimate need for controlled substances for pain relief. 
Since current iaw allows the DEA to scrutinize any use of these drugs that may endanger "health 
and safety," a standard forbidding only deliberate and intentional killing of patients greatly 
increases protection for doctors compared to current law; the bill provides additional protection 
by requiring that the DEA must have "clear and convincing evidence" of this intent (not the usual 
"preponderance" of evidence) to take action against a physician's DEA prescribing license. 

APF: "PRP A does not prohibit physician-assisted suicide," but only the use of federally 
controlled drugs for the practice .. 

Fact: At last, a true statement. This bill governs only an area ofclear federal jurisdiction, that of 
federally controlled drugs, and does not overturn state laws allowing assisted suicide -- it simply 
says that the federal government will not authorize or assist this practice. Since this is now 
conceded even by the group leading the campaign against this bill, opponents should stop 
making the false argument that this bill overturns Oregon's law or tramples on"states' rights." . 

APF: "All of the health and medical groups opposed to PRP A oppose or are neutral on the issue 
of physician-assisted suicide." 

Fact: This is a ludicrous claim. The Hemlock Society, Oregon Death with Dignity, and 
Compassion in Dying actively oppose this bill and some of their leadership is on the American 
Pain Foundation's E-mail network organizing the opposition. (They have urged their members 
not to mention their "right-to-die"credentials when contacting Senate offices, but to argue that 
the bill will "chill" pain control and violate states' rights.) The state medical societies most 
strongly opposing the bill Rhode Island, Vermont, Oregon have dissented from the American 
Medical Association position against physician-assisted suicide for years. And some national 
medical groups in APF's coalition, like the American Pharmaceutical Association, have formal 
policies opposing any and all laws restricting their members' ability to assist suicides. The APF 
itself has said that its top priority is deletion ofthe sentence that keeps the bill's "safe harbor" for 
pain management from authorizing assisted suicide and euthanasia. In effect, APF will stop 

. opposing the bill only if it is amended to provide the same protection for intentional killing that 
it now provides for pain management. This does not sound like neutrality on assisted suicide. 

For more information on the Pain Relief Promotion Act, see www.passprpa.org and 

www.nccbuscc.org/prolife/issues/euthanas/teststate.htm. 


www.nccbuscc.org/prolife/issues/euthanas/teststate.htm
http:www.passprpa.org
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Reality Check on the Pain Relief Promotion Act 

Installment #4: Which Policy Risks a "Chilling Effect" on Pain Control? 

Opponents of the Pain Relief Promotion Act claim that by preventing use of federally controlled 
drugs for assisted suicide, while encouraging their use for pain management, this Act could have 
a "chilling effect" on pain control. 

This charge of a "chilling effect" runs contrary to all evidence. State and federal laws 
distinguishing assisted suicide from pain control have had universally positive effects on pain 
management [see Installment #2 in this series]. Moreover, it is the failure to draw a clear 
difference between the two that has a "chilling effect" on pain management and palliative care: 

* A study in the October 3 Annals ofInternal Medicine reports that support for assisted 
suicide among oncologists has halved in four years (from 46% to 23%). But the cancer experts 
least likely to have performed assisted suicide or euthanasia were also more reluctant to increase 
the morphine dose for patients with excruciating pain. They did not understand the ethical and 
legal difference between aggressive pain management and assisted suicide -- or they thought 
others would not understand it -- and so they were reluctant to practice effective pain relief. The 
authors comment: "This view may be encouraged by proponents of euthanasia\vho have argued 
that there is no difference between increasing narcotics for pain relief and euthanasia." 

* In April 1997, the New York State Task Force on Life and the Law urged people on all 
sides of the assisted suicide debate to keep these distinctions clear. Noting that "many 
physicians would sooner giYe up their allegiance to adequate pain control than their opposition to 
assisted suicide and euthanasia," the Task Force noted that "characterizing the provision of pain 
relief as a form ofeuthanasia may well lead to an increase in needless suffering at the end of 
life." 

* Writing in the April 1998 Minnesota Law Review, Dr. Howard Brody likewise urged 
support for the "principle ofdouble effect," clearly distinguishing intentional killing from the 
unintended shortening oflife that may occur during aggressive pain management. While Dr. 
Brody himself does not oppose assisted suicide, he is aware that many or most physicians do. He 
says pain management can be best served by clearly distinguishing it from assisted suicide. 
"Clinicians must believe, to some degree, in a form ofthe.principle ofdouble effect in order to 
provide optimal symptom relief at the end of life.. A serious assault on the logic of the principle 
ofdouble effect could do major violence to the (already reluctant and ill-informed) commitment 
of most physicians to the goals ofpalIiative care and hospice." 

*The same point has been made by national organizations committed to palliative care: 
Accepting assisted suicide as just another form of end-of-Iife care undermines genuine care for 
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dying patients. As the National Hospice Organization (now the National Hospice and Palliative 
Care Organization) said in its "friend ofthe court" brief in the Supreme Court's 1997 assisted 
suicide cases, "the acceptance of assisted suicide as a way to deal with terminal illness would 
undercut further efforts to increase the public's awareness of hospice as a life-affirming option." 

* The converse is also true: clearly rejecting assisted suicide is a benefit to palliative care. 
As the American Medical Association said in its brief in the Supreme Court cases, "the 
prohibition on physician-assisted suicide provides health care professionals with a tremendous 
incentive to improve and expand the availability of palliative care." Or as one hospice physician 
has said: "Only because I knew that I could not and would not kill my patients was I able to enter 
most fully and intimately into caring for them as they lay dying" (quoted by Dr. Leon Kass in 
"Why Doctors Must Not Kill," Commonweal, Sept. 1992, p. 9). 

Experience has shown that these projections are correct: accepting assisted suicide 
alongside pain control undermines pain control. 

* During oral arguments in the Supreme Court cases, Justice Stephen Breyer cited a 
British House of Lords report showing that acceptance of assisted suicide and euthanasia in the 
Netherlands has apparently led to the stagnation ofhospice medicine: The Dutch operated only 
three hospices at the same time that Great Britain, which bans assisted suicide, had 185 of them. 

* The same trend can be seen in bregon. It ranked 3rd highest among the 50 states in per 
capita use of morphine for pain control in 1992, two years before Oregon voters voted to legalize· 
assisted suicide; it ranked 6th in 1998, the first full year the new law was in effect. A major 
health insurance plan in the state has capped reimbursement for hospice care at $1000 per 
patient, while providing unlimited support for assisted suicide. And Oregon families' reports of 
moderate to severe pain among their dying hospitalized loved ones increased markedly (from 
33% to 57%) in the last months of 1997, when the assisted suicide law took effect, and continued 
to be higher than previously throughout 1998 (Western Journal ofMedicine, June 2000, pp. 374 
ff.). 

In short: Banning assisted suicide, or distinguishing it from aggressive pain management, 
does not have a "chilling effect" on pain control. Failing to do so has that effect. 

Uninformed groups have asked why Congress can't keep these issues separate: Banning assisted 
suicide in one law, and promoting pain management in another. But this would produce two bad 
laws. One would ban assisted suicide without making it clear that pain management is not 
banned - and that would have a chilling effect on pain management. The other would endorse 
efforts to kill pain, without making it clear whether that can include killing the patient - and that 
would be irresponsible, and ultimately have a chilling effect on pain control as well. By making 
the distinction clear, tbe Pain Relief Promotion Act serves optimum pain management. 
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Reality Check on the Pain Relief Promotion Act 

Installment #2; A "Chilling Effect" on Pain Control? 

, Some have said that the proposed Pain Relief Promotion Act co~ld actually have a "chilling 
effect" on pain control, by putting physicians 'on notice that they may be legally liable if they 
"intentionally" cause a patient's death. Consider the following testimonials: 

1. "Ifphysicians are afraid of prosecution, they will be inhibited from providing adequate pain 
relief to those patients most in need." . 

2. "It's going to have a very, very chilling effect on physicians' ability to deal with pain relief in 
terminally ill patients ... because they're not going to want to get in asituation where they are 
charged with hastening a death becausethey've been aggressive with pain management." 

3. "I have been an outspoken opponent of physician assisted suicide, but I am concerned about 
the effects this legislation might have on the care of the terminally ill... I fear that this legislation, 
if it passes, will simply contribute to the fear that physicians have and will lead to a further 
deterioration in the symptom relief that patients receive. This could paradoxically increase the 
demand for physician assisted suicide." . 

4. "This is going to have a chilling effect." 

5. "When what can and cannot be discussed turns not on the certain and foreseeable outcome of 
treatment, but on what primary intention is in the mind 01 the physician, and therefore 
unknowable, the situation will be hopelessly confused. And in a situation of confusion, we know 
physicians usually err on the side of avoiding risk. I fear this would have a chilling effect. .." 

, 

Responsible statements about the possible impact of tbis misguided, federal bill, right? 

WRONG. 

NONE of these statements was about the Pain Relief Promotion Act. They were said years 
ago against other state and federal bills opposing assisted suicide. And everyone of those 
laws has demonstrably IMPROVED pain management and palliativecai-e. ' 

The first three statements were made in 1996 against Rhode Island's proposed criminal'ban on 
assisted suicide; they were made, respectively, by the Rhode Island Medical Society'S president, 
the Society's lobbyist, and the medical director ofthe state's largest hospice; The fourth was 
made against Maryland's virtually identical ban in 1999 by a doctor who belonged to. the 
Maryland House of Delegates. And the fifth was made in 1997 by Barbara Coombs Lee of 
Compassion in Dying, testifying against the Assisted Suicide Funding Restriction Act of 1997. 
All these' laws were enacted despite these objections. (The federal bill passed the Senate 99-to­
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0.) And in the year following enactment: Rhode Island more than doubled its per capita use of 
morphine for pain control, leaping from 46th rank among states in morphine use up to 18th in one 
year; Maryland also increased its morphine use and made other improvements in palliative care; 
and hospitals covered by the federal ban, such as VA hospitals, made dramatic improvements in 
pain management and palliative care praised by medical and hospice groups nationwide. 

The "chilling'effect" argument has been used for years by assisted suicide proponents to try 
to kill legislation protecting the terminally ill from assisted suicide, because they know that 
their real arguments in support of assisted suicide will not win the debate. Those same 
proponents now oppose the Pain Relief Promotion Act, and have traded on physicians' fear of 
the federal drug laws to give this old discredited a~gument more impact and broader appeal. 
Again, and again, and again, the "chilling effect" argument has been proved false. But that 
has no effect on its use, because its creators did not frame it to communicate a truth but to 
scare physicians and legislators away from protective legislation. 

The real "chilling effect" on pain control comes from the cynical argument of assisted suicide 
advocates that killing pain and deliberately killing patients are essentially similar,that neither 
laws nor doctors can effectively distinguish them, that th~refore we must allow both if we allow 
either. 
The wide array ofmedical and hospice groups supporting the Pain Relief Promotion Act know 

, this is false. They know that the real threat to optimum pain management comes from the 
attitude that terminally ill patients' lives do not hav,e the same dignity as others, that assisting 
their suicides is a "good enough" solution for their problems. If doctors ~an kill their patients 
when they are in pain, why bother learning good pain control? 

Do not be fooled by opponents' false and cynical claim about a "chilling effect." Help 
provide terminally ill patients with better pain management AND respect for their inherent 
dignity. Support the Pain Relief Promotion Act. . 
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.v sense will prevail." 
£:: The House and Senale have passed 
(fl bills to punish doctors with up to 10s: years in prison for assisting a suicide. 
~ The Senate must approve a minor 

.amendment before the legislation can be 
""" . sent to the governor. '" .
Y Rhode Island would become the sec­

ond state this year to pass a bill crimi­
nalizing the practice. Iowa earlier 
approved such a measure. 

The state health director questioned' 
whether the legislation is constitutional. 
Patricia Nolan, MD, had urged Almond 

~ to. veto the bill, citing federal appeals 
-v court rulings in Washington and New1: York that assisted·suicide bans violate 
V' due process and equal protection laws. 
tfI "The interests of the state and ils citi­
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Assisted suicide 

.to be R.I. felony 
PROVIDENCE, R.1. (AP) - Gov. 

::P . Lincoln Almond has announced thaI hI.! 
..., will sign bills making physician-assist­
? ed suicide a felony dcspite opposition 
-? from the medical coml11unity and the 
v statc's top health official. 
(f1 ". certainly respect the issue of criti­t: cally ill patients. and 1 would fully 
III expect the medical profession to treat 
v those patients aggressively. 10 treat 

them in accordance with medical stan­
~ dards," Almond said. "I think common' 

QI." zens will be well served jf the constitu­
_ tionaJity of this complex and emotional 

issue is settled before physicians face 
prosecution for violating these laws," 
Dr. Nolan wrote to the governor. . " 

Other critics say criminalizing assist­
. ed suicide will cause doctors to with­

hold heavy doses of pain-relieving mor­
phine. afraid their actions will be seen 
as illegally helping patients die.' 

"I' oln to have aver ver chill. 
in effect 0 ans' a t Ity to ea 
wit aln relief in t mina I 

.•. ecause t ey re not going to wan 0 

get in a situation where they arc charged 
with hastening a death because they've 
been aggressive with pain manage­
ment," said Steven DeToy, lobbyist for 
the Rhode Island Medical Society. 

Earlier this year, the medical society 
adopted a neutral position on the issue, 
opposing criminahzin~ assisted suicide 
and ~ "right-to-die" bill to legalize the 
prachce. 

Almond dis'missed DeToy's claim. "I 
don't think you're going to find myself. 
or {Attorney General] JefT Pine or any­
one out there second-guessing the med­
ical profession," the governor said. 

Almond said he wanted to avoid a sit­
uation like the one in Michigan. where 
lack Kevorkian, MD, has helpcd termi­
nally ill patients end their lives. 

At least one assisted-suicid~ support­
er, Noel David Earley, plans to chal­
lenge the legislation if Almond approves 
it. Earley, a lincoln resident dying of 
amyotrophic lateral sclerosis. is fighting 
for the legal right to kill himself. 
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,.:.,." ' As maul' of vou kne;.w tho H",dit1al (Jocioty ia neutral on the issue 
of Whether 0);" not physicians should>8ssist a patient:. end his/hal" 
own ,liCe and we continue to S'l'RO,NGLY OPPOSE Oil)' attempt to·· '.". 
oriml.nalize this activity for thefollowingrQ.asotm: . 

- , 	 , ­

-'1'his bill wOlllcl harm the VOl:"fpabients; 'your constituents, .' 
that the propongtlts say they wanttoproteot. Those patients 
Who hove reached thQ end a terrible and painfuL disease 
prooQgs It\ay no longer h,avGI.aocessto the best pain 
medications available to make their tinal ~onUls, weeks or 
doys more be~rable. . ­

It physicians nr~ afraid of pro9Goution, they will be" 
inhibitQd from providinC'J adequate pain religf to those, ... 
pntients tnost In need. This irony between the supposed intent . 
of this legislation and itS': praotioalitnpact could actually: ',' 
reBul t In an inoreaete in patients seekihq assistanoe in ending.
their life beoause we have, taken away the'. pain relief that ;.' 
makes the end of life morQ bearable. . '" 

. ,/'. 

'Tho arqumt;\nt that:: tho bill would Boltlehow protede physioians . 
who are practicing aggrossivQ pain relief is extremely tlawQtt. 
This bill mllkes 0, pr.esumptiori of oriminality that oould not be 
dafendedagainst \.lntil a physioian i9 aotually brouqht to

.' trial. It J,s a frighteiling prospeot . for 'any physician to 
think t.hat his/her bGc:t afforbi: to oomfort a plltient could get
them arrocted, ' . 

• 81m118r. j r ilot, i<3cnHdd, leg!clatloil hOB been rul",(} 
unoonstitutional in 2 Federal courts. It is. olear that 
should this bill pass, it will ImrnCildiately be contested and' 
injunot.lve,relief based on the federal'oaset;; isalroost 
ce.rtain. It is also quit(;l likelytha.t· the us Supreme Court 
wl11·deal with the issue at assigtod .suioide in the near 

futuro, thus 1l\6kin9 this legislation moot. 	 . 
..... ~ :,'; :, 

1.These tYl,o,r: of doch.:lonc by', pationt:.t!I· ehould be. len~ .Lu the· 
patient a.ndtheir physioian, not . legislated. . z,!. 

The MedionI SooiQty ic kQonly aware'~~ tbe dlr£luult p09itlon'~ 
.. ' ..you are facing on this Issue. Wa urC'Je you to put: aside the ,.' 

emotional arguments of. the bill's proponents and consider what you :! ' 

would want. tor you,~ mother or other relatIve who may face the end 
'," 

f '~ .•of life in 9'reat pain. would you want your physician to be afraid 
" :. '.to help. with the relief of that pain?"/'" 
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96-H-8244, Substitute A, As Amended 
August 5, 1996 
Page 3 

1994), cert. dfJnied 115 S. Ct. 1795 (1995). If that line is not respected, voluntary and 
involwltary euthanasia are not far behind. Sadly, such is already the case in the Netherlands. 

I believe that this Act prohibiting assisted suicide ultimately will be found to be 
constitutional 9Y the courts. 

II. Does th~ Act Impair: Ihe PhysicianiPatient Relationship? 

Several Rhode Island physicians and physician groups have opposed this bill based 
upon concern i:ha.t physiciahs will be prosecuted for assisted suicide by prescribing pain 
medication whi:ch may result in. but is not intended to cause a patient's death. TIley also 
contend thatthCiAct could adverselyaffect the quality ofpatient care. It is highly unlikely 
that either will Come to pass. 

First, it iis significant that despite the fact that the nearly all states outlaw assisted 
suicide, there ~ no recorded instance to our knowledge of a prosecution based upon a 
physician·s adthinistration of pain relieving medication. The only case of athreatened 
prosecution thai we know ofWas in 1990 in Minnesota. That case was never prosecuted. and 
resulted in an: amendment to Minnesota's anti-assisted suicide law to clarify tl:u1t 
administration: pf pain relieving medication or procedures, even if they may hasten or 
increase the risk ofdeath.. do not violate the law unless they are knowingly administered to 
cause death. IrPportantly, the identical physician-protection provision is contained in this 
Act Moreoverf the provision is properly Considered an exemption from the law and not an 
affirmative defense. Thus. in prOsecuting any offense under the Act, the Attorney General 
must prove th¢ a physician' s action was knoWingly intended to cause death. With these 
safeguards, I s:in satisfied that physicians practicing medically-responsibly pain control will· 
face no increased liability. . 

. ~. As for whether the Act will negatively impact the quality ofpatient care, apparently 
the American Medical Association does not agree. In fact, to allow assisted suicide could 
change that relationship. Very recently, the AMA reaffirmed, by a nearly unanimous vote, 
its pOlicy opposing physician-a'lsisted suicide. DI~ Nancy W. Dickey, Chair ofthe AMA's 
Board of Trustees, summed up the AMA position: "To allow or force physicians to 
~cipate in actively ending the lives ofpatients would so dramatically and fundamentally 
change the entire patient/physician relationship that it would undermitie the principles we, 
as a society, hbld most dear. We must never lose sight of the caveat that physicians are 
bealers. and where we cannot heal, our role is to comfort." AMA News Release, June 25, 
1996. 

For the fPregoing reasons,· T sign this bill into law. 



Use of Pain Control Drugs Rises When States Ban Assisted Suicide 
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Assisted suicide law passes House 

TOM STUCKEY Associated Press Writer 

APWIRE 

March 29, 1999 


ANNAPOLIS, Md. (AP) - Bills making it a crime to help someone commit 

suicide inMao'land are virtually assured ofpassage now that the 

House of Delegates-has joined the Senate in approving the legislation. 


Each house has passed its own bill, and one or both must be approved 

by both houses before going to Gov. Parris Glendening, who has said he 

wilt sign it. With both houses now on record, there is little doubt 


. that wilJ happen. 

The House bill was approved on 'a 78-54 roll call, seven votes more 
than the 71 required for passage. 

Opponents argued in vain that it would make doctors reluctant to 

prescribe sufficient pain medicine for tenninally ill patients out of 

fear they would be prosecuted. 


to have a chilling effect,"said Delegate Dan 

Morhaim, D-Baltimore COtmty, e only physician in the House. 

" 's is oin 

He said responsible health care professionals will be looking over 

their shoulders, worried they will be prosecuted because o(f'some 

ambitious state's attorney or some misguided but well-intentioned 

relative" of a patient who died after being given larg~ doses ofpain 

killers. 


But the bill's supporters noted that the bill specifically says 

doctors can give as much medicine as is needed to control pain even if 

it hastens the death of the patient. 


Delegate Donald Murphy, R-Baltimore COWlty, said the bill will impose 

additional hardships on people who have to deal with loved ones who 

ask for help in ending their lives because they are suffering 

intractable pain. 


"This is big government at its worst," he said. tt1Don't do this to 
your family. Don't do this to yourself.'" 

"One day you'll wish you had never voted for this bilt:' he 

predicted. 
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Delegate Joseph Val1ario. D-Prince George's. said 46 other states 

already have placed restrictions on assisted suicide without any of 

the problems envisioned by opponents. 


Delegate Joseph Getty, R-CarroJl, said the bill is good for the 
medical profession. 

"The bill says the doctor may administer advanced pain relief even if 

it hastens or increases the risk ofdeath," he said. 


Opponents also tried to stop the bill by arguing that Maryland does 

nol have physicians such as Dr. Jack Kevorkian, who has opcnly helped 

terminally ill people kill themselves. 


But Vallario said the law will be a signal to Kevorkian or someone 
like him to slay out of Maryland. 

This message is issued on the nonprofit Ergo! electronic mailing list. 
To contribute, address your information to <right_to_diC@efn.org> 
It is a monitored list with over 600 international subscribers. To 
subscribe (no fees) email to <1istproc@efn.org> putting nothing in 
the subject line and in the message text say only 
"subscribe right_to_die yourfirstname yourlastname" To leave the 
list. email to <listproc@efu.org> saying "unsubscribe righl_to_die" 
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Excerpt: Testimony of Barbara Coombs Lee, Executive Director of Compassion in Dying 

against the Assisted Suicide Funding Restriction ~ct of 1997 


Subcommittee on Health and Environment 


House Commerce Committee 


March 6, 1997 


"My concern with the resolution under consideration is that the prohibition of federal funds for 

any service related to aid-in-dying would act as a gag rule on discussions with terminally ill 

patients that touch on any treatment having the possible effect of hastening death. When what 

can and cannot be discussed turns not on the certain and foreseeable outcome of treatment, but on 

what primary intention is in the mind of the physician, and therefore unknowable, the situation 

will be hopelessly confused. And in_a~situation ofconfusion, we know physicians usually err on ......--¥~-

the side of avoiding ris . I fear this would have a chilling effect 
~"' 

0 open dialogue between 

physicians and pati~nts and greatly diminish the amount of information, options and control 

. available to dying patients." (Emphasis added) 

(' 
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VA Makes Better End-of-Life Care a Top Priority 

For·reochlng Plo'l Implemenled Svs1em,Wide 

By Sondra BecKwilh 

The nation's largest Uut:gratt:d health 
1 care system has madt: improving the: 

quality of irs end-of-lift: care a top priority. 
The Department of Veterans Affairs is 

requiring its facilities to improve the qual· 
ity of care for parientl with advanced, 
incurable condirions. including cancer, 
heart failure, chroniclung disease and 
Alzheimer's disease. 

·We arc: in a unique posltion to do 
this,· e:xplains Kenneth W. Kizer, MD, 
MPH,VA unde=retary {or health. ·We 
deal with a disproPortionately older popu­
lation that is burdened with excessive 
chronic illness. In addition, unlike other 
health care organizations. we are judged 
pnl1".arily on whether we do the right 
thing for oor patientS. Ana this is the 
right thing to do," he iooists. 

Bonnit: Ryan, RN, chief, VA home and 
community-based care, and Judith Saler· 
no, MD, MS, chit:f consultant, gt:riacric.s 
and extencied care, an: developing a far· 
reaching plan d13twill he implemented 
systt:m-wide. 

"Out initiati'/e was triggered by tht: 
Institute c:i Medicine report on end·of. 
life care released in 1997," Ryan noted. 
"It heiped us see that the VA is one of 
tilt: few national health ~e providers 
thar can address 11.11 of the 10M recom· 
mendations." 

''Wt: don't have the constraints faced 

hy other health care organizations," says 
Sale:mo. "In :Iddition, we have all the 
pieces in place to mak.e the right changes 
- including a=filiatioru with 1.000 univer· 
sities nationwide where: we can provide 
instrucrinn on quality e:nd-of-life care, and 
the capacity to research a~ measure our 
changes. No.... wt: necd to connea these 
pieces prope:I~·." 

Constantly looking for leverage 
points that allow immediate action, the 
VA has alreidy added a process requiring 
end-oE-life c.:are planning for all patients 
having advanced, incurable conditions. 

"This pe:formance measure resulted 
in documented end·of·life care planning 
increasing frolll 52% to 67% of patients 
at this stagE;. This is a 15% lmprovement 
in just three months," Ryan explains. 

Other leverage points were identified 
il: May, when the Department ofVeter­
ans Affairs held an internal end-of-Iife 
care leadership summit. ·Our conference 
objective ~ to create a comprehensive, 
system·wide sttategy for implementing 
change:,· Ryan notes. "We're developing 
it with leaders hom all levels of our 
system." 

"We have a wealth of expertise within 
the VA, and a lot ci enthusiasm for this 
initiative. o...r principal chaI1enge now is 
to remove the barriers that keep our peo. 
pIe from plOviding the best care possible 

at the end o( Ii(e," Kizer note.!. 
The VA's efforts to improve care of 

dying patients include: 

• 	Identifying and disseminating "best 

practices" in care of the dying. 


• 	Improving systems I!nd processes, such 
as instituting a national pcrfonnance 
standard for end-of-life care. 

• Planning that (ocuse5 attention 

on improving care of the VA's 

tenninally ill. 


• Strengthening mel:hods for measuring 
quality of life and other outcome; 
of care for dying pacien!3 and meir 
families. 

• 	Designing appropriate educa.tion for 
VA healdl professionals and affiliated 
tTainees. 

• 	Empowering patients and families 

through cducation about care at the 

end of liEe. 


• 	Identifying priorities (or rc:search to 


strengthen the mow ledge base. 


• 	CoI\(!cting dara on quality,' access, COSt 

and utilization to inform pubHc policy. 

• Collaborating with other groups with 
like goals. 

.Veterans Administration To Educate Medical Residents 


The Veterans Administtation has 
received a grant from the Robert Wood 
Johnson Foundation to establish a faculty 
dc-velopmcru program and train re5idenc 
phy!icians to provide betteT care (or dying. 
patients. 

The Foundation awarded the VA 
$982,595 for two years to establish a VA 
faculty fellOW5 program for end-of-li(e and 
palliative cart:. Thirty faculty fellows will 
be ~Iected from VA-affiliated internal 
medicine training prllgranu throughout 
the countJy. 1lu: fellows' work aims to 
integrate paUiative care into cducation 
and trainl'lg in patient care. 

1hesc {acuity will develop programs en 

teach a hc1istic, interdisciplinary philoso· 
phy of car>!, emphasizing colllmunication 
skill" etlIfQthy for patients, and planning 
that (ocuses on patients and their (ami­

lies. 1'hesc principles will apply to care 
given in diverse ICttings, including hospi­
tals, hospice!, nursing homes and 
patient's own homes. 

"lhe VA is very well positioned to 
become a leader in training future OOcton 
in palliative care, becal!Se its patients arc 
-- on the a verage --10 years older and 
more seriously and chronicaUy ill ,han 
th~ population as a "hole,' said founda­
tion ~nioc Program Offic.er ROKmary 
Gibson, who will oversee the gT3!lt. 

David P Stevens, M.D., the VA's chief 
ci academic affiliations, will dircct the 
faculty development project. ·We have 
an American medical rulture that has tra· 
ditionally emphasiled aggressive,li(e-sa\,­
ing cRre -- even (or patients with inCUT­
able diseases,' Stevens said. 'This grant i!; 

important because ci its potential to 
mal:.e a broad imp-dct on future physicians 
in their care for dying patients. In our 
current system, Ametican medical stu· 
dents need nm dernonstTate knowlcdge of 
end-of-Iife care to become physicians, and 
their training does not often expose thel~" 
co nursing home, Ot hospices,· he Sdid. 

Last Acts: Care and Cafing at the End of Life http://www.lastact5.org 

http:http://www.lastact5.org
http:Offic.er
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Comments and Corrections on the Pain Relief Promotion Act 

Opponents of the Pain Relief Promotion Act have misrepresented the legislation's scope. Below 
are some widely repeated claims, and appropriate factual corrections. 

Claim: "The Republican-controlled House yesterday voted to ban physician-assisted suicide ..." 
[Washington Post, 10128}. 

Correction: The bill affects only a special class ofdrugs that has been under federal jurisdiction 
for three decades. Prescribing such drugs requires a special federal "registration" or license from 
the DEA, which is separate from a state license to practice medicine. This bill simply.prevents 
the federal government from condoning and aiding assisted suicides. 

Claim: "The bill would give the Drug Enforcement Administration the power to determine 
whether a controlled substance has been prescribed for a legitimate medical purpose" [Ron 
Wyden, in New York Times, 10/23/99]. 

Correction: Congress gave the DEA that power in 1970 (see 21 CFR §1306.04, first published 
at 36 Fed. Reg. 7799 [1971]). In the last two decades, the DEA has applied the standard of 
"legitimate medical purpose" over 250 times to determine whether practitioners' federal 
registrations for using controlled substances should be retained or revoked. 

Claim: The bill has a "dracQnian provision" under which "the prescribing doctor could spend 20 
years in prison" [New York Times editorial, 10/30]. 

Correction: No such provision exists -- in fact, the bill has no penalty provision. It simply states 
that doctors who use controlled substances to assist suicides in Oregon are not exempted from 
the penalties that already apply to everyone else un.der existing law. A criminal penalty is 
possible in theory when any physician misuses controlled substances to cause a person's death; 
this applies today in 49 states, and even in Oregon when a physician assists a suicide outside the 
bounds of Oregon's guidelines. However, while physicians have had their DEA registrations 
revoked in recent years for being involved in suicides or other lethal overdoses using controlled 
substances [see list at www.house.gov/judiciary/attachl.htm]. any follow-up criminal charges are 
at the discretion of the Justice Department and are virtually unheard of when physicians are 
involved. The House Judiciary Committee's report on H.R. 2260 cites past congressional 
statements on the intent of the Controlled Substances Act, to reaffirm that an administrative 
penalty (revoking special federal prescribing privileges) will generally be the only penalty 
contemplated -- Congress even expeCts that physicians will generally retain their state medical 
licenses after a federal registration is revoked. 

www.house.gov/judiciary/attachl.htm


... 

Claim: Because the bill bans "intentional" use of narcotics to assist suicide, while allowing their 
use for pain control that may unintentionally hasten death, there will be "thousands of cases each 
year in which the intent of the physician could be questioned under this law" [Gov. John 
Kitzhaber ofOregon, Washington Post, 11/2]. 

Correction: No new "intent" standard is created by the bill. Intentional assistance in suicide is 
already a felony in most states and a violation ofprofessiohal standards in all states, including 
Oregon -- and thus already provides a basis for revoking a DEA registration as well. The only 
cases ofassisted suicide nywly covered by the federal bill are those which have been newly 
permitted by Oregon -- and in all those cases, physicians are required by state law to report 
explicitly what their intent is. In no case, then, is any new questioning ofdoctors' intent by the 
DEA called for. In 49 states, the only new standard created by this bill is its clearer and more 
explicit "safe harbor" for physicians practicing pain control -- a new protection, not a threat. 

Background:' Web Sites on Pain Relief Promotion Act 

Pending federal legislation can be accessed on Congress's online service "THOMAS": 
http://thomas.loc.gov. One can search for the text of a bill, or for a report on its status and 
sponsors; searches can be done by bill number, sponsor, key words, etc. This site also provides 
transcripts of floor debates as printed in the Congressional Record (House floor debate on HR 
2260 was on October 27), 

House Judiciary Committee report on HR 2260: ftp.loc.gov/pub/thomas/cp106/hr378p1.txt 

House Commerce Committee report: ftp.loc.gov/pub/thomas/cp106/hr378p2.txt 

Senate judiciary Committee testimony on April 25, 2000: 
www.senate.gov/-judiciary/wI4252000.htm 

Recent issues ofLife at Risk reporting on the legislation and its progress: 
www.nccbuscc.org/prolife/publicatlliferiskl . 

Catholic Bishops' testimony in support ofthe bill: 
www.nccbuscc.org/prolife/issues/euthanas/painrelief.htm 

Questions and answers on the bill, from the American Medical Association: 
www.ama-assn.orglama/basic/articie/O,l 059,199-483-1,00. h tml 

A more technical analysis by AMA staff: 
www.ama-assn.org/ad-com!roots/leg1 099. pdf 

www.ama-assn.org/ad-com!roots/leg1
www.ama-assn.orglama/basic/articie/O,l
www.nccbuscc.org/prolife/issues/euthanas/painrelief.htm
www.nccbuscc.org/prolife/publicatlliferiskl
www.senate.gov/-judiciary/wI4252000.htm
ftp.loc.gov/pub/thomas/cp106/hr378p2.txt
ftp.loc.gov/pub/thomas/cp106/hr378p1.txt
http:http://thomas.loc.gov
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Summary 

The Pain Relief Promotion Act of 2000 (H.R. 2260), I amends the Controlled 
Substances Act to provide that the Attorney General, in evaluating a doctor's authority 
to administer controlled substances, shall give no force and effect to state law authorizing 
or permitting assisted suicide or euthanasia. The bill also provides that palliative care is a 
legitimate medical purpose, and provides that a finding that such care was outside of the 
usual course ofprofessional practice must be established by clear and convincing evidence. 
Finally, the bill provides for research and education on the issue ofpain relief. 
The bill was: 

• 	 reported by the House Committee on the Judiciary (H. Rept. 106-378, 
part I) on October 13, 1999; 

• 	 reported by the House Committee on Commerce (H. Rept. 106-378, Part 
II) on October 18, 1999; 

• 	 passed by the House on October 27, 1999bya vote of271-156 (Roll No. 
554); and 

• 	 reported by the Senate Committee on the Judiciary on April 27, 2000 (S. 
Rept. 106-299). 

I 106111 Congo (reported to Senate with an amendment in the nature of a substitute). 

Congressional Research Service + The Library ofCongress 
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Thirty-nine states forbid assisted suicide by statute,2 and six states prohibit assisted 
suicide through application ofcommon law.3 Four states appear to have neither a statute 
nor common law which prohibits assisted suicide.4 Although various propos~ls legalizing 
the practice have been considered,s only the state of Oregon has a statute permitting 
physician-assisted suicide.6 Federal law currently does not forbid assisted suicide, although 

2 Alaska, Alaska Stat. §11.41.120(a)(2) (1978); Arizona, Ariz. Rev. Stat. Ann. §13-1103(a:}C3) 
(1989); Arkansas, Ark. Code Ann. §5-10-104(a)(2) (1987); California, Cal. Penal Code §401 
(1998); Colorado, Colo. Rev. Stat. § 18-3-104( I )(B) (1990); Connecticut, Conn. Gen. Stat. §§53a, 
56(a)(2) (1997); Delaware, Del. Code Ann., tit. 11,645 (1995); Florida, Fla. Stat. Ann. §782.08 
(1992); Georgia, Ga. Code Ann. §16-5-5(b) (1994); Hawaii, Haw. Rev. Stat §707-702(1)(B) 
(1988); Illinois, lll. Compo Stat. Ann. 5/12-31(1992); Indiana, Ind. Stat. Ann. §35-42-1-2 (1998); 
Iowa, Iowa Code Ann. §707a.2, 707a.3 (1996); Kansas, Kan. Stat. Ann. §31-3406 (1992); 
Kentucky, Ky. Rev. Stat. Ann. §216:302 (1994); Louisiana, La. R.S. 14:32.12 (1999); Maine, 
Me. Rev. Stat. Ann. Tit. 17a, §204 (1983); Maryland, Md. Ann. Code Art. 27, §416 (1999); 
Michigan, Act of December 15, 1992, 1992 P.A. 270; Minnesota, Minn. Stat. Ann. §609.215 
(1998); Mississippi, Miss. Code Ann. §97-3-49 (1994); Missouri, Mo. Ann. Stat §565.023 
(1983); Montana, Mont. Code Ann. §45-5-105 (1981); Nebraska, Neb. Rev. Stat. §28-307 (Supp. 
1977); New Hampshire, N.H. Stat. Ann. §630:4 (1997); New Jersey,N.J. Stat. Ann. §2c:11-6 
(1995); New Mexico, N.M. Stat. Ann. §30-2-4 (1978); New York, N.Y. Penal Law §120.30 
(Mckinney 1997); North Dakota, N.D. Cent. Code §12.1-16-04 (1991); Oklahoma, Okla. Stat. 
Ann. Tit. 21, §818 (1983); Pennsylvania, 18 Pa. Cons; Stat. Ann. §2505 (1998); Rhode Island, 
R.L Gen. Laws § 11-60-1, 11-60-3 (1996); South Carolina, S.C. Code Ann. § 16-3-1090 (I 998); 
South Dakota, S.D. Codified Laws Ann. §22-16-37 (1998); Tennessee, Tenn. Health & Safety 
Code Ann. §672.020 (West 1992); Texas, Tex. Penal Code Ann §22.08 (1994); Virginia, Va. 
Code Ann., 8.01 622.1 (Michie 1999),Washington, Wash. Rev. Code Ann. §9a.36.060 (1998); 
Wisconsin, Wis. Stat. Ann. §154.1 1(6) (1998); see a/so Model Penal Code §21O.5. 

) Alabama, Idaho, Massachusetts, Nevada, Vermont, and West Virginia. 

4 North Carolina, Ohio, Utah and Wyoming. 

5 During the nineties, voters in California and Washington defeated assisted suicide ballot 
proposals. In November 1998,· voters in Michigan defeated a ballot measure to legalize 
doctor-assisted suicide. Also in 1998, proposed legislation legalizing doctor-assisted suicide was 
defeated in Maine. Although many such measures have been introduced into legislatures, they 
generally expire in committee, and seldom reach the floor of the full legislative body. 

6 Or. Rev. Stat. 127.800-.995 (1995). The Oregon Death with Dignity Act was adopted as the 
result of a statewide referendum. The Oregon legis~ture responded by setting a new referendum 
proposing repeal of the Act, but the repeal was defeated. Meanwhile, the Act was challenged in a 
federal court, which struck it down as a violation ofthe Equal Protection Clause of the Fourteenth 
Amendment. Lee v. Oregon, 891 F. Supp. 1429, 1431 (D. Or. 1995). The United States Court of 
Appeals for the Ninth Circuit, however, reversed, holding that the plaintiffs were not sufficiently 
threatened by implementation of the law to obtain standing. Lee v. Oregon. 107 F.3d 1382 (9th 
Cir. 1997). 

The core ofthe Oregon Death With Dignity Act provides that any competent Oregon resident 
who has been determined by two physicians to be suffering from a terminal disease, and who has 

. voluntarily expressed his or her wish to die, may make a written request for medication for the 
purpose ofending his or her life. A "terminal disease" is defined as an incurable and irreversible 
disease that has been medically confumed and will, within reasonable medical judgment, produce 
death within six months. The Act also sets forth specific requirements and procedures that must 
be satisfied before a patient can be prescribed a lethal dose of medication. 

(continued..) 

http:14:32.12
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the"Assisted Suicide FWlding Restriction Act of 1997,,1 prohibits the use of federal funds 
to pay for assisted suicide. 

In November of 1997, a Drug Enforcement Agency staff report concluded that 
prescribing a controlled substance with the intent of assisting a suicide would not be a 
legitimate medical purpose and therefore would violate the Controlled Substances Act 
Consequently, the Drug Enforcement Administration issued a warning that under the 
Controlled Substances Act, doctors could lose their licenses to prescribe drugs if they 
helped someone commit suicide. On JWle 5, 1998, however, the Department ofJustice 
(DOJ) issued a press release rejecting this conclusion. 

The DOJ press release reads, in part, as follows: 

Physicians ... are authorized to prescribe and distribute scheduled drugs only pursuant 
to their registration with the DEA, and the unauthorized distribution of drugs is 
generally subject to.criminal and administrative action. The relevant provisions of the 
eSA provide criminal penalties for physicians who dispense controlled substanpes 
beyond "the course of professional practice," and provide for revocation of the BEA 
dJ:ug registrations of physicians who have engaged either in such criminal conduct or 
in' other "conduct which may threaten the public health and safety." Because these 
terms are not further defined by the statute, we must look to the purpose ofthe eSA to 
understand their scope. 

The eSA was intended to keep legally available con~olled substances within lawful 
channels, of distribution and use. It sought to prevent bOth the trafficking in these 
substances for unauthorized purposes and drug abuse .... There is no evidence that 
Congress, in the eSA, intended to displace the states as the primary regulators of the 
medical profession, or to override a state's determination as to what constitutes 
legitimate medical practice in the absence of a federal law prohibiting that practice. 
Indeed, the eSA is essentially silent with regard to regulating the practice of medicine 
that involves legally available drugs except for certain specific regulations dealing with 
the treatment ofaddicts. 

The state ofOregon has reached the considered judgmentthat physician-assisted suicide 
should be authorized under narrow conditions and in compliance with certain detailed 
procedures.. Under these. circumstances, we have concluded that the eSA does not 
authorize DEA to prosecute, or to revoke the DEA registration of, a physician who has 
assisted in a suicide in compliance with Oregon law. . . . . 

6 ( ••• continued) 
The patient must be informed by an attending doctor of his or her diagnosis, prognosis, the 

'potential risks associated with taking the medication, the probable result oftaking the medication, 
and the feasible alternatives, including, but not limited to, comfort care, hospice care, and pain 
control. A second consulting physician must then confirm the terminal illness and determine that 
the patient is acting voluntarily. Further, ifthere is any indication that the patient may be suffering 
from a psychiatric or psychological disorder, or depression-causing impaired judgment, either 
physician must refer the patient for counseling. Ifthere is a referral, no lethal medication may be 
prescribed uptil the person performing the counseling concludes that the patient is not suffering 
from a psychiatric or psychological disorder, or depression causing impaired judgment. 

Pub. L. 105-12 (1997). 7 
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The 001 press release notes that physicians who dispense controlled substances 
beyond "the course ofprofessional practice" may be subject to criminal penalties, and that 
those who engage in "conduct which may threaten the public health and safety" may have 
their authority to prescribe controlled substances revoked. Although the press release 
does nQt provide citations for these standards, the phrase "the course of professional . 
practice" may be found in 21 C.F.R. § 1306.04 (1999), which provides that: 

A prescription for a controlled substance to be effective must be issued for a legitimate 
medical purpose by an individual practitioner acting in the usual course of his 
professional practice .... An order purporting to be a prescription issued not in the 
usual course of professional treatment ... is not a prescription withiri the meaning and 
intent of section 309 of the Act (21 U.S.c. 829) and the person ... issuing it shall be 
subject to the penalties provided for violations of the provisions of law relating to 
controlled substances. 

Some variation of the other phrase used in the DOJ press release, "conduct which 
may threaten public health and safety," is relevant to two different sections of the code: 
21 U.S.C. §§823 and 824. Under §823, the Attorney General shall "register" or authorize 
a physician to prescribe or dispense controlled substances ifit is consistent with the "public 
interest."s In determining the public interest, a variety of factors may be considered, 
including whether such registration is "consistent with the public health and safety." Under 
21 U.S.c. §824, a registration "may" be revoked for a number of reasons, including 
whether the physician has committed such acts as would render his registration 
inconsistent with the "public interest" as evaluated under the factors found in § 823.9 

Both the House-passed H.R. 2260 and the version reported by the Senate Judiciary 
Committee would, among other things, amend 21 U.S.C. §823 by adding the following at 
the end: 

(I) For purposes ofthis Act and any regulations to implement this Act, alleviating pain· 
or discomfort in the usual course of professional practice is a legitimate medical 
purpose for the dispensing, distributing, or administering ofa controlled substance that 

8 Factors to be considered include: (l) maintenance of effective control against diversion of 
particular controlled substances into other than legitimate medical, scientific, and industrial 
channels; (2) compliance with applicable State and local law; (3) prior conviction record of 
applicant under Federal or State laws relating to the manufacture, distribution, or dispensing of 
such substances; (4) paSt experience in the distribution ofcontrolled substances; and (5) such other 
factors as may be relevant to and consistent with the public health and safety. 

9 Such factors include whether the physician has: (l) materially falsified any application filed 
pursuant to or required by this title or title II; (2) been convicted ofa felony under this title or title 
III or any other law ofthe United States, or ofany State, relating to any substance defined in this 
title as a controlled substance or a list I chemical; (3) had his State license or registration 
suspended, revoked, or denied by competent State authority and is no longer authorized by State 
law to engage in the manufacturing, distnbution, or dispensing of controlled substances or list I 
chemicals or has had the suspension, revocation, or denial of his registration recommended by 
competent State authority; (4) committed such acts as would render his registration under 21 
U.S.c.§ 823 inconsistent with the public interest as detennined under such section; or (5) been 
excluded (or directed to be excluded) from participation in a program pursuant to section I I 28(a) 
of the Social Security Act, 42 U.S.C. §1320a-7(a). 
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is consistent with public health and safety, even if the use of such a substance may 
increase the risk of death. Nothing in this section authorizes intentionally dispensing, 
distributing, or administering a controlled substance for the purpose ofcausing death 
or assisting another person in causing death. 

(2) Notwithstanding any other provision of this Act, in determining whether a 
registration is consistent with the public interest under this Act, the Attorney General 
shall give no force and effect to State law authorizing or permitting assisted suicide or 
euthanasia. 

(3) Paragraph (2) applies only to conduct occurring af'terthe date of the enactment of 
this subsection .. 

Paragraph (2) of this section appears to be the core of the language intended to 
discourage the practice of assisted suicide. Under this paragraph, the Attorney General, 
in evaluating registrations, "shall give no force and effect to State law authorizing or 
permitting assisted suicide or euthanasia." The intended effect ofthis language, however, 
is unclear, since the Attorney General does not have the legal authority to enforce Oregon 
laws. Rather, in her press release, Attorney General Reno indicated that the Oregon state 
law would be a standard by which she would interpret the phrases "course ofprofessional 
practice" and "conduct which may threaten the public health and safety." Thus, it is not 
dear whether "giving force and effect" is an accurate description ofhow Oregon state law 
is utilized in the DOJ press release. 

It is likely, however, that a court would construe the terms "give force and effect" to 
be consistent with the obvious congressional intent that such state laws should not be 
considered in interpreting the meaning ofsections 21 U.S.C. 832 and 824.10 The language 
in question, however, still would not appear to require the Attorney General to deny 
registration to physicians who have engaged in assisted suicide, or to require that the 
Attorney General revoke the licenses of such physicians. Rather, it would require the 
Attorney General to. reevaluate whether the "public interest" would be served by allowing 
the registration of doctors who are engaged in such activity, this time without 
consideration of existing state laws authorizing or permitting suicide or euthanasia. JI 

Thus, the language in paragraph (2), does not appear to impose a legal standard for 
registration ofdoctors, but rather my be an attempt to abrogate the line oflegal reasoning . 
which underpins the. DOJ press release. 12 As the term "public interest" is broad and 
ambiguous, paragraph (2) would appear to leave the Department of Justice with wide 
discretion to consider other factors to determine whether the revocation of a doctor's 

10 House Rep. 106-378, I06th Cong., 1st Session (1999). 

II This legislation does not address how the Attorney General should evaluate states that neither 
authorize nor forbid assisted suicide. Further, while the Attorney General must ("shaU") register 
physicians to handle controlled substances if it is not inconsistent with public policy, she is not 
required to ("may") revoke such registration upon a finding that it is inconsistent with the public 
interest. 

12 It should be noted, however, that this language would not appear intended to affect physicians 
who choose to engage in assisted suicide or euthanasia using prescription drugs that are not listed 
as controlled substances. 



CRS-6 

license for engaging in assisted suicide was in the public interest. DOJ has indicated, 
however, that the Administration strongly opposes the practice of physician-assisted 
suicide.13 Thus, absent the concerns raised by DOJ regarding federal government 
establishment of medical practIce policies for the states, the Administration might well 
conclude that the practice of assisted suicide is not in the public interest, and withholding 
or revoking the controlled substances registration of physicians engaging in such would 
be justified. 

The other relevant paragraph in the proposed Act, paragraph (I), appears to be of 
negligible legal impact. The first sentence of paragraph (1) establishes that for purposes 
ofthe entire Act, the provision ofpalliative care is a legitimate medical practice consistent 
with the public interest. Although welcomed by a large part of the medical community 
as a clarification, it seems unlikely that the provision of palliative care by itself would be 
found by the Department ofJustice to be either inconsistent with the public interest or an 
illegitimate medical practice, even absent the language of this bill. Thus, the effect of this 
language appears merely to reinforce existing practice .. 

The meaning of the second sentence of paragraph (I) would also appear to be 
noncontroversial, but questions have been raised as to its impact. At first glance, the 
language would appear to merely be a rule ofconstruction, making clear that the language 
in the first sentence (discussed above) does not authorize assisted suicide or euthanasia. 
In an October 19, 1999 letter to the Honorable Henry J. Hyde, however, the Department 
of Justice.maintains that the. sentence n[n]othing in this section authorizes intentionally 
dispensing, distributing, or administering a controlled substance for the purpose ofcausing 
death or assisting another person in causing death," would make it a federal crime for a 
physician to dispense a controlled substance to aid a suicide, thus exposing him or her to 
a 20-year mandatory minimum sentenCe. 

Such an interpretation would appear to be suspect. The second sentence ofparagraph 
(1) indicates only that nothing in §823 authorizes assisted suicide or euthanasia, leaving 
unanswered the question of whether some other portion of the Act might do so. The fact 
that the first sentence of the paragraph authorizes palliative care under the Act might 
arguably be seen by a court as implying that the Act does not authorize assisted suicide or 
euthanasia. However, given the reasoning of the Department ofJustice that compliance 
with state law is generally sufficient to establish "legitimate medical practice," it is unlikely 
that a court would find this alternate interpretation sufficiently clear to support a criminal 
prosecution. 

13 Letter from Department ofJustice to the Honorable Henry Hyde, Chainnan, Committee on the 
Judiciary (October 19, 1999). 

http:suicide.13


Pain Relief Promotion Act of 2000 

House bill (H:R 2260) introduced June 17, 1999 by Congo Henry Hyde (R-IL) and Bart Stupak 
(D-MI). Approved by House on October 27 by a vote of271 -156 (with 71 Democrats 
supporting). 

Senate bill (S. 1272) introduced June 24, 1999 by Sen. Don Nickles (R-OK) and Sen. Joe 
Lieberman (D-CT); approved by Senate Judiciary Committee on April 27. 2000 by a vote of 10­
8. Now has 41 sponsors (5 Democrats). 

Supporting organizations: 
Aging with Dignity 
Agudath Israel ofAmerica 
American Academy ofPain Management 
American College ofOsteopathic Family Physicians 
American Medical Association 
American Society ofAnesthesiologists 
Americans for Integrity in Palliative Care 
Americans United for Life 
Association ofPain Management Anesthesiologists 
California Disability Alliance .' 

Carondelet Health System 
Catholic Charities USA 
Catholic Daughters of the Americas 
Catholic Health Association of the United States 
Catholic Hospice (Florida) 
Catholic Medical Association 
Christian Medical Association 
Coalition ofConcemed Medical Professionals 
Delaware Medical Society 
Eagle Forum 
Feminists for Life of America 
Florida Hospices and Palliative Care, Inc. 
Florida Medical Association 
Focus on the Family Physicians Resource Council 
Friends ofSeasonal and Service Workers (Oregon) 
Hope Hospice and Palliative Care (Florida) 
Hospice Association ofAmerica 
Louisiana State Medical Society 
Lutheran Church - Missouri Synod 
Medical Society ofDelaware ' 
Medical Society ofNew Jersey 
Michigan State Medical Society 
National Association ofPro-Life Nurses 
National Catholic Office for Persons with Disabilities 
National Conference of Catholic Bishops 
National Council ofCatholic Women 
National Council on Independent Living 
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National Hospice and Palliative Care Organization (formerly National Hospice Organization) 
National Legal Center for the Medically Dependent and Disabled 
National Right to Life Committee 
Not Dead Yet 
Oklahoma State Medical Association 
OSF Healthcare System 
Pain Care Coalition (representing the American Academy ofPain Medicine, American Pain 

Society, and American Headache Society) 
Pennsylvania Medical Society 
Physicians for Compassionate Care 
Supportive Care of the Dying: A Coalition for Compassionate Care 
Union ofOrthodox Jewish Congregations ofAmerica 
Vitas Healthcare 
Wisconsin Council on Developmental Disabilities 

Individual endorsements (institutional affdiations for identification purposes only): 

Dr. Ira Byock, Palliative Care Service (Missoula, MT) 
Dr. Carlos F. Gomez, Palliative Care Service, University ofVirginia Medical Center 
Dr. Herbert Hendin, Medical Director of American Foundation for Suicide Prevention 
Dr. Walter Hunter, Associate National Medical Director, VistaCare Hospice 
Dr. C. Everett Koop, former U.S. surgeon general 
Dr. Ralph Miech, professor ofpharmacology (emeritus), Brown University 
Dr. Robert Orr, Director of Clinical Ethics, Loma Linda University Medical Center 
Dr. Edmund Pellegrino, Professor ofMedicine and Medical Ethics, Georgetown University 
Dr. Daniel P. Sulmasy, professor ofmedical ethics at S1. Vincent's Medical Center (New York) 
John F. Tuohey, Ph.D., Chair, Applied Health Care Ethics, Providence Health System- Oregon 
Dr. Eric Chevlen, Director ofPalliative Care, St. Elizabeth's Medical Center (Youngstown Ohio) 
Dr. F. Michael Gloth m, President, Hospice Network ofMaryland 
Dr. Paul R. McHugh, Director ofPsycbiatry, Johns Hopkins University School of Medicine 
Rabbi J. David Bleich, Ph.D., Professor of Law, Benjamin Cardozo School ofLaw 
Dr. Francis L. Delmonico, Professor of Surgery, Harvard Medical School 

NCCB Secretariat for Pro-Life Activities September 2000 



The Pain Relief Promotion Act: Long Overdue 

C. Christopher Hook, M.D. 

Dr. Hook is a consultant in Hematology and Medical Oncology at the Mayo Clinic in Rochester. 
Minnesota. He is Chair of the Myeloproliferative'Disorders Disease-Oriented Group at Mayo, the Mayo 
Clinical Ethics Council, the Mayo Reproductive Medicine Advisory Board, and the DNA Research 
Committee. He founded the Mayo Medical Center Ethics Consultation Service and is working now with 
colleagues to create a palliative care consultation service and a transplantation ethics committee. He is a 
Senior Fellow of the Center for Bioethics and Human Dignity and a member ofthe Christian Medical 
Association. 

Note: Dr. Hook's comments are strictly his own and do not necessarily reflect the opinion{s) ofthe Mayo 
Foundation. 

The Pain Jtelief Promotion Act (PRPA) is an invaluable piece of legislation for the promotion of 
patients' right to freedom from unnecessary pain. It also serves to add protection to their lives and 
dignity. While opponents have tried to label the legislation as nothing more than a means to restrict 

physician-assisted suicide (PAS), it is a liberating document, helping to ensure that physicians can 
aggressively treat pain without fear of possibly losing their licenses to practice medicine. 

Presently, the Drug Enforcement Agency (DEA) may intervene in any physician-patient relationship if 
restricted substances, such as narcotics;are used in "large" quantities or might result in an earlier demise 
of the patient. The DEA may do so regardless of whether or not the quantities of medications were 
appropriately used to alleviate a patient's pain, and in which there was no primary goal of ending the 
patient's life. Physicians throughout the country have undergone the nightmare of "trials" before state 
authorities with the support of the DEA, sometimes losing their licenses for simply providing appropriate 
aggressive pain management. 

Though medical ethics has long understood that negative consequences may occur from beneficent 
means, and are consequently to be accepted to pursue the good, the DEA is not bound by medical 
tradition or reasoning. Consequently, many physicians are afraid to prescribe necessary and appropriate 
doses of narcotic analgesiCs lest they be investigated, brought before some state board or pursued by the 
DEA. As a hematologist/oncologist I have had to struggle many times to get referring physicians to 
provide sufficient analgesics in order to give our shared patients some reasonable quality of life, and 
freedom from needless suffering. 

Just last week I had another long discussionwith a physician in another state about the medication ' 
requirements of one of my patients. This patient of five years suffers from a severe chronic pain 
syndrome resulting from a major motor vehicle accident and s~bsequent acute respiratory distress 
syndrome (ARDS). He spent many weeks on a ventilator in an intensive care unit and it is a miracle that 
he is alive today. But he, like many ARDS survivors, is left with a severe diffuse pain syndrome and 
requires fairly hefty doses of narcotic medications. His doses have been stable for the last two years. I 
have had him seen by pain special ists in our institution to explore other options of pain management, and 
they have repeatedly supported his current program. Most of last year I struggled to find him a physician 
at home who would continue to write renewal prescriptions for his medications. His primary physician 
abandoned him, refusing to write the prescriptions, for fear of investigation by state and/or federal 
officials. Other physicians have refused to take him as a patient claiming the same reason. Finally, we 
found a physician many miles from his home who would assume his care. Even then, I received a call 
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from the physician expressing concern that he might be investigated by his state's Board, or the DEA, if 
he provided the prescriptions for my patient. Finally, after I reassured him that I} the patient's narcotic 
doses had been stable over several months (documented), 2} that pain management specialists had 
independently evaluated the patient and recommended the current course of therapy (documented), 3} that 
I would come to his defense if such an investigation were initiated, and 4} that our professional 
obligations required us to provide the necessary treatment to control the patient's suffering, he agreed to 
write the prescriptions. This is all the result of the status quo. Those who claim that the PRPA will cause 
a "chilling effect" on pain control in this country have the burden of proof to demonstrate that it would 
create a worse situation than currently exists, and they simply cannot do it. 

Rather, the PRPA specifically declares "alleviating pain or discomfort in the usual course of professional 
practice is a legitimate medical purpose for the dispensing, distributing, or administering of a controlled 
substance that is consistent with public health and safety, even if the use of such a substance may increase 
the risk of death." When individual states have changed their own internal standards to adopt similar 
positions and language, the use of narcotics for pain control and efforts in pall iative care have increased 
dramatically. However, patients elsewhere should not have to suffer based upon whether they happen to 
be in one of the more enlightened states or not. It is the right of every American patient to receive 
appropriate, aggressive pain control. This statement is the first clear artiCulation in national legislation of 
what has been the ethical and appropriate standard of care for patients in pain. It is a statement and 
protection long overdue. 

Further, the PRPA recognizes the need for education of members of the medical profession and regulators 
to improve and support appropriate palliative care. This process will bring together members of the 
different disciplines to ,ensure that patients may receive the care they need and that physicians may treat 
without fear and unnecessary encumbrances. 

The PRPA declares that the use of controlled substances for the deliberate killing of patients is, forbidden, 

, a statement that is simply consistent with the nature and purpose of the FDA and the DEA. The FDA and 


DEA have been created by the Federal Government to ensure that pharmaceuticals are safe and effective 

, and that powerful agentsare not misused. Further, the use of any pharmaceutical to deliberately kill is 

incompatible with the ethical practice of medicine. This is a 2400 year old pillar of medical ethics and 
has served our patients well. To allow the use of controlled substances to explicitly kill is to make a 
mockery of the FDA, the DEA and the profession of mediCine. 

We should learn from history that whenever a society has allowed its physicians to kill, even for 
ostensibly beneficent purposes, serious abuses have occurred and physicians have become unworthy of 
trust. The experience of the German medical profession from the 1920's though the end of World War II 
is a glaring example, but many choose not to remember this. It was, however, physicians, empowered by 
the state to kill, who designed and implemented the means of the Holocaust. 

For the past twenty years the Netherlands has continued to teach us this point. Though the requirements 
for euthanasia and physician-assisted suicide initially required that the patient initiate the request, nearly 
I% of all deaths in Holland now occur with the deliberate killing of a patient without the patient's explicit 
request. Consequently, some patients now refuse to enter a hospital or a nursing home, or in some cases 
even to take medication, because they fear for their lives. 

It is claimed that this will not happen in'the "experiment" in Oregon, but it already is happening. The 
supposed safeguards to prevent abuse clearly do not work. The very first person killed under the Oregon 
plan demonstrates this. The woman had metastatic breast cancer, but was asymptomatic. She was 
discouraged because of this and wanted a lethal prescription. Her regular physician and oncologist 
believed she was clinically depressed and appropriately refused to give her the prescription. Data clearly 
has demonstrated that the majority of patients who are considering ending their lives 'are clinically 

, depressed, and that with appropriate anti-depressant therapy, or even the passage of time, the patient's 
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desire for death will pass. Patient's who are clinically depressed lack the decision-making capacity for 
such critical, life-effecting decisions. The patient, however, then called Compassion in Dying and was 
referred to a physician who was guaranteed to write a prescription for alethal overdose. Because the 
physicians who had a long standing relationship with the patient had declared that she was depressed, this 
individual felt obligated to dispute this claim and arranged a 20 minute phone conversation with a 
psychologist who declared that she was not depressed. This is in spite of the fact that in a recent survey 
94% of Oregon psychiatrists stated that they were not confident (51 % stating the they were not at all 
confident) that they could spot a judgment-impairing psychiatric problem in just one visit. The lethal 
prescription was written and the patient committed suicide. So much for safeguards. 

A more recent case illustrates that, though required by law, the patient need not make the request. The 
patient was an elderly woman suffering from dementia. and was declared incompetent by several 
physicians to request assisted-suicide. The patient's daughter went doctor shopping until she found 
someone who would write the prescription, despite the fact that the physician admitted, "the choices of 
the patient may be influenced by the family's wishes and the daughter was somewhat coercive". 

Margaret Mead wrote in 1937, 

Throughout the primitive world the doctor and the sorcerer ended to 
be the same person ....He who had the power to cure would necessar<ily 
be able to kill. Depending on who was paying the bill, the 
doctor/witchdoctor could try to relieve pain or send the patient to 
another world. Then came a profound change in the consciousness of 
the medical profession - made both literal and symbolic in the 
Hippocratic Oath...One profession...was to be dedicated completely to 
life under all circumstances, regardless of rank, age or intellect ­
the life of the slave, the Emperor, ...or the defective child. This is 
a priceless possession which we cannot afford to tarnish_but society 
is always attempting to make the physician into a killer - to kill 
the defective child at birth, to leave sleeping pills beside the bed 
of the cancer patient._.lt is the duty of'society to protect the 
physician from such requests. 

Indeed. The PRPA reflects this wisdom. Assisted suicide is not a ,legitimate fonn of medical practice and 
should not be permitted. : 

And speaking of "who is paying the bill", the Oregonian reported in October of 1998 that the Oregon 
Medical Assistance Program would now pay for physician-assisted suicide but no longer would, pay for 
adequate palliative care. Pain medications were capped at low levels. The program had also suspended 
funding for antidepressants, but later reversed that position under significant protest. So much for a 
system that is supposed to be committed to the dignity ofthe patient. All this tells a poor patient is that 
we are happy to kill you, but that you are not even worth the cost ofappropriate comfort care. 

It is often stated that assisted-suicide is a necessary means to preserve patients' dignity. The Oregon 
program is even called the Death With Dignity Act. Once and for all we should put an end to this false 
rhetoric. Ifone looks in the dictionary, there are two common usages of the tenn dignity: one meaning 
intrinsic worth. and the other referring to imputed dignity - the subjective perception of worth or 
decorum. Intrinsic worth or dignity is something that all of us possess by the mere fact that we are human 
beings and each of inestimable worth. It is something that cannot be lost or eroded by the presence of 
disability or illness. If we imply that illness can diminish our dignity we diminish the worth of every 
human being, a rather dangerous course. Ifwe believe rather that we should focus on imputed dignity in 
the question of assisted suicide then we encounter another problem. The patient is forced to come to 
another person to receive the means of death and states, "I think my life no longer has value, I have lost 
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my dignity". The physician in order to write the prescription must implicitly, if not explicitly, state. "\ 
agree, your life no longer has meaning or value. Here take these .. .". At this point the physician has 
shredded any sense of imputed dignity the patient may have held onto. To agree to overtly kill another 
human being is the antithesis of respecting dignity by any definition. 

This in essence leads to another commonly heard justification for assisted-suicide, that it promotes 
autonomy. As I have shown earlier, the majority of patients who request assisted suicide are depressed 
and lack decision-making capacity. Autonomy requires liberty and agency. the latter meaning decision­
making capacity. Thus most requests for assisted-suicide are by definition not autonomous. Further, the 
Oregon program requires the permission and participation of others, so again it is not truly a promoter of 
autonomy Any thoughts that the Oregon Death With Dignity Act promotes autonomy are illusory. 

Thus criticisms that the PRP A will restrict the autonomy of Oregonians is false. 

Is not the PRPA a usurpation of state's rights, a common complaint against the bill? The claim is that the 
Oregonians approved physician-assisted suicide and therefore the Federal Government has no jurisdiction 
in any realm that might interfere with that choice. To answer this question, I pose another question. 
Would we allow a state to authorize the sale of laetril, or other disproven, toxic drugs? What we have in . 
this situation is the claim that one state can override the authority and power of the DEA, or ostensibly the 
FDA, or any other federal agency, which has regulatory authority throughout the United States. All 
physicians must have a DEA license to prescribe controlled substances, and yet somehow a state has now 
decided that the licensing agency tor every other physician in the United States no longer has jurisdiction 
over its' physicians. This would not be accepted for any other similar Federal authority and should not be 
accepted here. The PRPA takes nothing from Oregon. It simply reminds that state what it means to be a 
member of a union of states under a central governinent. Oregon is trying to coerce the Federal 
Government to support physician-assisted suicide by exempting its physicians from the rules that apply to 
any other physician in the remaining 49 states, an act of injustice and impropriety. We either have 
national regulatory agencies with uniform'authority throughout the 50 states or we revert to a system of 
inconsistent and arbitrary behavior regarding critical issues of safety and justice. The choice should be 
clear. 

I n summary, the PRPA is a valuable, long overdue piece of legislation promoting the freedom of 
patients to achieve relief from their pain, and of physicians to appropriately perform their duties. It 

recognizes the proper authority offederal agencies, specifically the DEA. It appropriately recognizes that 
the purpose of the medical profession and medication is to help, not to kill. In so doing it protects the 
safety of patients, the integrity of the medical profession and the dignity of us all. 
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The Pain Care Coalition is pleased to present this statement in support of H.R. 2260, the 

Pain ReliefPromotion Act of1999, as passed by the Senate Judiciary Committee. The Pain Care 

Coalition is a national coalition that advocates for responsible pain care policies at the federal 

level. The Coalition was formed in 1998 by concerned organizations representing the interests 

of pain care professionals and their patients. Constituent members of the Coalition represent a 

broad spectrum of physicians and other health care professionals involved in the diagnosis and 

treatment of patients suffering from acute and chronic pain. Members also include those 

professionals who conduct biomedical and related research into the causes of pain and the 

effectiveness of diagnostic and therapeutic approaches to freeing patients from pain or lessening 

the pain of those who must live with it. 

While the Pain Care Coalition expressed reservations about the version of the legislation 

passed by the House last fall, the Senate Judiciary Committee's substitute to the House-passed· 

bill includes several important changes that the Coalition strongly supports. Based upon these 

changes, the Coalition is pleased to support the measure. 

The Coalition's reservations focused on concerns that the bill might have a "chilling 

effect" on the willingness of physicians to prescribe controlled substances for legitimate pain 

control purposes, particularly to patients at or near the end of life. Such concerns have been 

based in part on confusion over whether the bill actually grants new authority to the Drug 

Enforcement Administration to police physician prescribing practices, and in part on fears that 

enactment of the legislation might influence the DENs use of its existing authority under the 

Controlled Substances Act. 
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Given these reservations about the House-passed bill, the Coalition, working with other 

interested organizations, advocated for certain modifications to ensure that appropriate -- and 

indeed sometimes aggressive -- pain ,care would not be compromised by the fear ofoverzealous 

DEA scrutiny. The Coalition's concerns were heard, and the bill was modified to include a 

number ofbeneficial changes. The Coalition is confident that the substitute measure will help 

physicians provide appropriate pain care to millions of Americans who endure unnecessary 

suffering. 

First, by raising the standard of proof in certain DEA administrative proceedings to that 

of "clear and convincing" evidence; the substitute ensures that whatever new law is made by this 

, . "," 

bill, if any, could be used against physicians only in the most clear cut cases, and not simply 

because "20120 hindsight" raises suspicion about aphysician's intentions in prescribing . , ' 

controlled substances to terminally ill patien~s. 

Second,.and of equal or greater importance in the long run, are beneficial changes in the 

bill's new initiatives to further education and training in appropriate pain care, including the 

legitimate use ofcontrolled substances. By broadening these new authorities to include pain care 

generally, and not just palliative care at the endoflife, the substitute ensures that the use of 

controlled substances will be viewed in context with the other diagnostic and therapeutic options 

available in this rapidly maturing field of medicine. To equate pain care only with the needs of 

the dying, or to promote the use of controlled substances while ignoring other more appropriate 

modalities would have been a disservice to millions of Americans who suffer daily from pain 
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that is not related to terminal illness, and for which controlled substances are neither the most 

appropriate nor the most effective treatment. 

Finally, the Coalition applauds the provision of the substitute bill which declares the next 

ten years to be the "Decade of Pain Control and Research." Despite its prevalence as a leading 

health problem, pain has often been a largely invisible condition. It lacks a significant 

constituency at the Federal level, and this has contributed to serious under-investment in research 

and treatment in the pain field. A congressionally declared "Decade" will bring a much needed 

focus on pain in both the public and private sectors. It can be an important first step in 

stimulating further progress in research, training, and clinical care. 

For all of these reasons, the Coalition urges all Senators to support the Pain Relief 

Promotion Act when it comes to the Senate floor. While some well-intentioned critics may 

still fear the "chilling effect" of any legislation to be implemented, even in part, by the Drug 

Enforcement Administration, the Pain Care Coalition is persuaded that the substitute will not 

impede the legitimate use ofcontrolled substances by the vast majori ty of pain care practitioners 

who will remain committed to providing appropriate pain and palliative care to terminal and 

other painful patients who, without such care, might be driven to consider the taking of their own 

lives. 

FOR FURTHER INFORMATION CONTACT: 


ROBERTSANER OR AMYBACONAT(202) 466-6550 
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Dear Senator: 

Opponents ofH.R. 2260, the Pain Relief Promotion Act of2000 (PRPA), insist that this 
legislation will have a "chilling effect" on doctors' willingness to prescribe controlled 
substances for the treatment of pain. All evidence, however, points to the contrary. 

Enclosed is testimony offered by Eric Chevlen, M.D., before the Senate Judiciary 
Committee on April 25. Dr. Chevlen, a founding member of Americans for Integrity in 
Palliative Care (AIPC), serves as director for palliative care at S1. Elizabeth's Hospital in 
Youngstown, Ohio, and as medical director of two hospices. He is also certified with the 
American Board of Medical Oncology, the American Board of Pain Medicine, and the 
American Board of Hospice and Palliative Medicine. In his testimony, Dr. Chevlen 
addresses the issue of the so-called "chilling effect." 

As Dr. Chevlen points out, the argument of the "chilling effect'? is "testable," and has 
been tested in the states. In those states which have passed laws similar to the Pain Relief 
Promotion Act - i.e., laws which reject assisted suicide while allowing for pain control 
that may unintentionally hasten death - the use of morphine for pain control has 
increased. This is exactly contrary to the predictions 'made by opponents of the PRP A 
The data may not prove that the rise in morphine consumption and improvement in pain 
control is due exclusively to passage of such laws. But they certainly disprove the 
contention, so adamantly asserted by opponents of the PRPA, that passa.ge ofsuch laws 
worsens pain control by reducing the use of morphine. 

Also enclosed are charts, offered into the record by Dr. Chevlen, that illustrate the 
increase in morphine use in states which have passed laws similar to the PRP A The 
charts are based on the most recent data on per capita morphine use from the Drug 
Enforcement Administration. . . 

Of related significance, when Congress passed the Assisted $uicide Funding Restriction 
Act in 1997, the same phenomenon was seen. This Act prohibited assisted suicide in all 
federal health programs and health facilities, while allowing pain control that may 
unintentionally shorten life. In the year following enactment, Veterans Administration 
hospitals made significant improvements in palliative care, as noted in the enclosed article 
from the Last Acts Newsletter. 

As the enclosed data show, the fear of a "chilling effect" as reason to oppose the Pain 
Relief Promotion Act is without grounds. AlPC asks that you review this data, and give 
your support to H.R. 2260, the Pain Relief Promotion Act of2000, Thank you. 
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I 

Mr. Chainnan, members of the Senate Judiciary committee: 

Thank you for inviting me to address you this morning to explain why the Pain 
Relief Promotion Act (PRP A) should be adopted as law . 

. Introduction 

Allow me to introduce myself and explain my interest in this bill. My name is 
Eric Chevien, M.D. 1 am a physician practicing in Youngstown, Ohio. 'I am the director 
of palliative care at St. Elizabeth hospital, and medical director of two hospices. I am 
certified by the American Board of Medical Oncology, the American Board of Pain 
Medicine, and the American Board of Hospice and Palliative Medicine. Every day in my 
practice I face the challenge of relieving the suffering of my patients. One of my best 
tools in this humane task is the class of drugs we physicians call opioids, and which this 
legislation refers to as narcotics. I unhesitatingly prescribe them to patients for whom 
they are the best analgesic, in doses that best balance side effects and benefit, no matter 
what the number of milligrams may be. Given the nature of my practice, it is not a 
surprise that I am one of the largest prescribers ofopioidsin Ohio. To borrow a phrase 
from the world of business, I am the "end*user" ofthis proposed legislation. 

There is one other thing you ought to know about me. I am opposed to legalized 
euthanasia and physician assisted*suicide. The reason is this: In over twenty years of 
practicing medicine, more than a few of my patients have asked me to kill them. In every 
case--every easel-the request stemmed from depression, or anguish, or desperation, or 
fear of abandonment. In other words, my tenninally ill patients sought euthanasia or 
assisted suicide for the same reasons that healthy people seek it. And, as in the case of 
healthy people, their suffering could be palliated, and their longing for death quelled, by 
proper use of medicine, lovingkindness, and what some have called the ministry of 
presence. The answer to anguish and desperation is not to coldly dispatch the anguished 
and desperate, but rather to enfold them within the bonds of a community that sees in 
them intrinsic, rather than merely utilitarian, value. 

I am opposed to euthanasia. Nonetheless, Senators, if the PRP A were somehow 
to diminish the capability of physicians to reliev~ the suffering of the dying, if it were to 
increase the risk of harassment by overweening bureaucrats, or even if it were to chill the 
ardor of physicians to relieve suffering because they misunderstood the bill-ifany of 
these were the case, then I would not be here speaking in support of the bill. Indeed, I 
would likely be here speaking against it. 

Such, however, is not the case. The PRP A would not diminish the ability of 
doctors to relieve the suffering of the dying or others in pain, It is likely, frankly, that it 
would improve their ability to do so', 

History of the Controversy 

For some thirty years, the Controlled Substances Act (CSA) has regulated the 
therapeutic use ofopioids and other substances. For thirty years, the federal law has 
recognized that, if misused, controlled substances present a significant potential harm to 
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the public. For thirty years the law has also recognized that, when used properly, they 
also offer a unique and wonderful relief of suffering. 

To minimize the potential harm and to maximize the potential benefit of 
controlled substances, Congress mandated that they be prescribed only by practitioners 
who were licensed by the Drug Enforcement Agency. Congress also demanded-and 
who could argue with this?-that the prescribing of the controlled substances be done 
only for legitimate medical purposes. 

"Legitimate medical purposes." That is a phrase you will hear often today, and 
whose interpretation-and misinterpretation-is the crux of the issue before us today. 

Until quite recently, there was never any argument over the meaning ofthe term. 
Every doctor knew that he could not simply sell prescriptions for cash. Every doctor 
knew that he could not swap prescriptions for sexual favors. Every doctor knew that he 
could not use prescribed drugs to commit homicide, even if the victim consented or 
participated in that act. 

There was never any question about all this. The meaning of the law was plain, 
and it was buttressed by numerous uncontroversial court decisions. 

This clarity and integrity of the federal law came to an end, however, after the 
passage ofOregon's notorious physician-assisted suicide law. The question arose: if an 
Qregon practitioner is in compliance with the admittedly loose requirements of that state 
law, may he prescribe a controlled substance to kill his patient? The head of the DEA 
said no: a state law cannot change the fact recognized by federal law, that killing people 
is simply not a legitimate medical purpose. The Attorney General overruled him. She 
said, in effect, that in forty-nine states, killing patients was not a legitimate medical 
purpose, punishable under the Controlled Substances Act. In Oregon, however, it was to 
be considered a legitimate medical purpose-unless the practitioner failed to fill out the, 
requisite state paperwork. Then, it would again be deemed not legitimate. 

Usurping Congressional Authority 

Although that decision certainly generated a lot ofdiscussion, I am surprised at 
how little has been said concerning what a sweeping Executive branch usurpation of 
Congressional authority was thereby accomplished. The Attorney General's decision 
effectively eliminated the Controlled Substances Act. If the impact of the law is to be 
determined, as she says, by state standards, then there is in effect no longer any 
enforceable federal standard. Oregon has now empowered its physicians to prescribe 
lethal doses ofcontrolled substances, and the Attorney General says that if the state 
permits it, so too does the federal government. In effect, she has created a federal license 
to kill, ifonly state law be permitting. There is nothing in her ruling that prevents other 
states from allowing physicians--Qr pharmacists or podiatrists for that matter-from 
prescribing a panoply ofcontrolled substances according to any criteria that state may 
choose. According to the Attorney General's Alice-in-Wonderland ruling, the federal 
government must recognize the "legitimate medical purpose" of this, simply because such 
action would be compliant with that state's law. 

This point has been argued, and will surely be argued again if the PRP A does not 

2 



Eric Chevlen, M.D. 

Testimony Before the Senate Judiciary Committee 


Concerning The Pain Relief Promotion Act 

April 25, 2000 


become law. In 1996, two years before the Attorney General's decision in this case, 
California passed a law considerably liberalizing the use and distribution of marijuana. 
In that case, the Justice Department argued the opposite of its point in the Oregon matter, 
saying, "A state initiative cannot supplant the will of the people of the United States." I 
Later, however, in the Oregon matter, the Attorney General argued that Congress never 
intended the Controlled Substances Act to apply to such a duly passed state law. Rather, 
claimed the Attorney General,Congress intended the scope of the CSA to be somewhat 
limited, and authorized the DEA to prevent the "particular drug abuse" deriving from a 
drug's "stimulant, depressant, or hallucinogenic effect on the central nervous system. ,,2 

Set aside, for a moment, the fact that hertheory of the law is completely 
unsupported by its legislative history, wording, and case law interpretation. Even if one 
grants the Attorney General's theory, that only drug abuse of this class is interdicted by 
the CSA, then use ofcontrolled substances to cause death is surely forbidden by the CSA. 
After all, the very mechanism by which controlled substances in overdose cause death is 
by depressing the central nervous system, in particular the respiratory center. 

Is there to be a uniform federal standard of "legitimate medical purpose" or is 
there not? If the Senate feels there should not be any standard meaning to a federal law, 
if it feels that the CSA should be eradicated by bureaucratic legerdemain, then it should 
not pass the Pain Relief Promotion Act. If, on the other hand, it feels as I do that the very 
purpose of federal law is to protect the common good by establishing clear and uniform 
application of the law, then it very much should pass the PRP A. This act has as its main 
purpose the restoration ofa uniform national standard in the Controlled Substances Act, 
but in fact it would do more: it would prevent the effective elimination of the CSA by the 
Executive branch without the advice or consent of the Congress. 

The PRP A Restores Proper Balance Between State and Federal Laws 

Much mischief has' been made of the fact that the PRP A puts into statute the law 
as it has been uniformly and unarguably enforced for many years. The act makes explicit 
that it is only purposeful killing of patients that is a violation of the CSA. Gentlemen, 
that is the law today. Even if the PRP A is not passed, the purposeful killing ofa patient 
by use ofa controlled substance will remain a viqlation of the CSA in forty-nine states. 
This act does not change the law for the doctors of those forty-nine states. It simply 
restores the effect of federal law to the one state that has abrogated its duty to extend state 
interest in the preservation of life to an apparently expendable segment of its population, 
namely those who are severely ill and despairing of life. 

It is also important to note that the PRP A would not overturn the Oregon law 
allowing physician-assisted suicide. It would still be legal for a practitioner to prescribe a 

lethal potion there; only it must not contain a federally controlled substance. Sadly, there 


. are a number of other drugs that can accomplish this wicked purpose, and there is no end 

to the inventiveness of people in whom are mixed the traits of cleverness and contempt 
for the innate value of every human being. While I believe that passage of the PRP A 
would diminish the number of victims of medical. killing, I do not expect the practice to 
corrie to an end in Oregon. The states will retain the right to regulate medical practice 
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within their borders. Passage of the PRP A simply ends federal collusion in the nasty 
business of doctors killing their patients. 

Objections to the PRP A, and Their Refutation 

As noted above, there are reasons of both law and justice to pass the PRPA. Now 
let us review the four possible reasons for opposing it. 

First logically, and not last in some opponents' motivation," itwould be reasonable 
to oppose the PRP A if one feels that euthanasia is a public good to be promoted by 
federal policy. That would be contrary to the unanimous vote in the Senate in denying 
publ~c funding for euthanasia and assisted-suicide, and contrary to the long history of 
government protection of vUlnerable classes of citizens. But such opposition would be 
consistent with the effect of the Attorney General's ukase. 

The second argument raised against the PRP A is that it diminishes a state's right 
to regulate the practice of medicine. Even before the inclusion of the amendments 
introduced by Senator Hatch, this argument held no water, for the bill does not overturn 
the Oregon act allowing physician-assisted suicide. After the inclusion of the 
ame'ndments, which specifically declare that "nothing in this subsection shall be 

, construed to alter the roles of the Federal and State governments in regulating the practice 
of medicine," such an argument is not even worthy of consideration. Unfortunately, 
physician-assisted suicide will remain legal in Oregon even if this bill is passed. The 
federal government, however, will no longer play the role ofenabler. Actually, if this bill 
is not passed, the states will gain new and unconstitutional power to limit the right of 
Congress to control interstate'commerce ofdrugs. Without passage of the PRPA, itis the 
states that have power of nullification over a federal law. This country has already 
experienced considerable unhappiness as a result of nullification theory, and the Congress 
would be ill-advised to resurrect it now. 

The third argument against the PRP A is that its language will have a chilling 
effect on the willingness of doctors to prescribe adequate doses ofopioids to relieve the 
pain ofdying patients, that they will fear a meddlesome DEA bureaucracy eager to 
swoop down on them and throw them in jail for 20 years when poor Grandma dies of 
cancer after her final comforting dose of morphine. Since the language of the bill does 
not adversely affect the license to prescribe opioids in 49 states, this cannot be so. Quite 
the contrary, this bill puts into statute what has heretofore been only administrative 
guideline, namely, that it is legitimate medical purpose to use a controlled substance to 
relieve pain even if that use increases the risk ofdeath. This doctrine of double effect 
will be the law whether the PRP A passes or not. Making it explicit by statute should 
increase, not decrease, physician comfort in prescribing opioids. 

Opponents of the bill speak as if prosecutors distinguish between homicide and 
natural death by using a Ouija board, rattles, and feathers. Those of you who have served 
as prosecutors know how far from reality this is. The circumstances ofa death, not the 
dose of the drug, are determinative. By comparison, in this town of Washington today, 
two men may die from having a knife stuck in their chests. One case will be an 
unintended and tragic outcome from a failure to save a patient during a coronary artery 
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bypass operation. The other will be a mugging occurring in an alley near the hospital. 
Just as it is easy to see that the first death was unintentional and due to a procedure which 
unavoidably increased the risk ofdeath, so it is easy to see that the second is purposeful 
and criminal. Deaths associated with opioid use are just as easy to distinguish. 

Much mischief is made by the euthanasiasts of the alleged respiratory suppression 
effect of morphine. Like so much else they promulgate, this is a gross distortion. 
Experienced clinicians understand that there is an enormous difference between the effect 
of morphine during its first days of use as compared with its effect in the chronic setting. 
During the first few days of use, morphine may cause sedation; ifused recklessly it may 
even cause respiratory suppression. But the respiratory system quickly acclimates to 
morphine therapy. With continued use, morphine---even in high d.oses-relieves pain, 
but does not make the patient stop breathing.3 

. 

Another source of confusion is the fact that several different pharmacologic 
classes ofdrugs are lumped together in the category ofcontrolled substances. Most of 
our discussion has been about opioids. But opioids are virtually never used to 
intentionally induce death for the very reason cited above. The recently published data 
from Oregon shows that 100% ofBatients who died as a result of prescribed lethal drugs 
took an overdose of a barbiturate. ,5 Only one of the patients was even prescribed an 
opioid to accompany the barbiturate; in that case the barbiturate alone would clearly have 
been fatal. With the exception of the antiepileptic phenobarbital, barbitUrates have very 
little legitimate medical use these days. There are much safer drugs available to treat 
anxiety and insomnia. Indeed, it is this very lack ofsafety that makes barbiturates 
attractive to the doctor intent on killing his patient. My point is that this bill should not 
lead to reduced use of opioids, because opioids are not the drugs used to kill people; 
barbiturates are. 

The opponents of the PRP A may counter that the doctors will refrain from 
prescribing opioids for fear that DEA or state regulatory officials will misinterpret their 
use ofopioids as intentionally causing death, when in fact the patient died either of 
natural causes or as an inadvertent effect of the drug. But the law already forbids use of 
controlled substances to intentionally cause death in forty-nine states. Failure to pass the 
PRPA will not eliminate this law. The increased comfort concerning overweening 
regulation that physicians crave will not come frC?m defeating the PRP A, but from 
passing it. This bill, for the first time, calls for federal dollars to be spent in the training 
and education of both federal and local officials, so that they will be more knowledgeable 
about proper palliative care, and less likely to mistake good care for a violation of law. If 
the PRP A is not passed, then there is nothing to improve the situation as it now stands, 
nothing to reduce the regulatory fear that inhibits doctors from prescribing drugs 
properly. 

Fourth and finally, we need to address the possible objection to this bill that itwill 
be misinterpreted by doctors, and that their misunderstanding of the bill will lead them to 
refrain from treating pain adequately. In particular, opponents argue that this 
misunderstanding will lead to a lower rate of prescribing opioids such as morphine. That 
opponents of the bill make this argument is actually a stunning concession that the 
language of the bill. itself cannot justify such fears. Let us set aside for a moment the 
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other implication of this argwnent, that men and women who have spent years mastering 
the intricacies of anatomy, physiology, pharmacology, and therapeutics are somehow too 
knuckle~headed to understand the plain meaning of a simple law. This argwnent of a 
chilling effect via physician misunderstanding is testable. In fact it has already been 
tested. Several states have passed laws similar in impact to the PRP A. If the legislation 
were to have a chillingimpact on a doctor's willingnessto prescribe opioids, we should 
see a drop in, forexample, morphine consumption in those states subsequent to the 
passage of the laws .. 

In fact, the opposite is observed. For example, in the spring of 1996, Louisiana 
passed a law banning assisted suicide, while allowing pain control that might 
unintentionally increase the risk of death. Per capita morphine consumption in that state 
rose 80% that year, and had nearly tripled by two years later. Similar results were seen 
when Iowa, Rhode Island, Virginia, and Kansas passed similar laws. -In fact, of the top 
ten states in per capita morphine consumption in 1999, seven have specific statutes 
against assisted suicide.6 Now this rise in morphine consumption after passage6f state 
laws resembling the PRP A does not prove that such laws improve pain control. But the 
data certainly disprove the contention that such passage will worsen pain control by 
reducing opioid prescribing. 

Conclusion: Eliminate the Federal License_ to Kill 

Gentlemen, when I first earned my federal license to prescribe controlled 
substances, I was proud that my country had recognized my competence to relieve the 
suffering of my fellow citizens, and had entrusted tome the privilege to prescribe these 
medications for their benefit. It is deeply offensive to contemplate how this license of 
which I was so proud, a license to palliate the misery of my patients and fellow creatures, 
has been degraded to be a federal license to kill them, state law permitting. Senators, 
remove this stain; erase this blot. Vote to improve pain treatment and to protect the 
vulnerable citizens of the country. Vote to allow honest physicians to relieve pain 
without the stigma of a federal-license to kill. Please pass the Pain Relief Promotion Act. 

I Justice Department attorney Mark Quinlivan, arguing before U.S. District Court Judge 

Charles Breyer, quoted by Reuters newservice, March 25, 1998. 

2 Attorney General Janet Reno, Letter to Congressman Henry Hyde, June 5, 1998. 

3 P.D. Wall, "The Generation of Yet Another Myth on the Use of Narcotics [Editorial]," 

Pain 73, no. 2 (Nov 1997): 121-2. 

4 Arthur E. Chin, and others, "Legalized Physician-Assisted Suicide in Oregon~~the First 

Year's Experience," New England Journal ofMedicine 340 (1999): 577-83. 
5 A.D. Sullivan, K. Hedberg, and D.W. Fleming, "Legalized Physician-Assisted Suicide 
in Oregon--the Second Year," New England Journal ofMedicine 342, no. 8 (Feb 24 
2000): 598-604. 
6 Drug Enforcement Administration, U.S. Department of Justice, Statistics on Individual 
State Consumption of Morphine. 
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