Teétimony of

Joseph Onek
» Principal Deputy Associate Attorney General
o ' : United States Department of Justice
f Washington, D.C.
I ' ' ' to the United States Senate -
| ‘ Commlttee on the Judiciary

S " July 31,1998

Mr. Chalrrnan and Members of the Commzttee

Thank you for the opportunity to testify on this important issue. My name is Joseph Onek and I
am the Principal Deputy Associate Attorney General at the Department of Justice. My statement
will focus on the legislation introduced as S. 2151, the "Lethal Drug Abuse Prevention Act of
V 19985.“ After presenting my statement, I will be pleased to answer any questions that you may
have;concerning the broader issue of physician assisted suicide in relation to the enforcement

authority of the Department of Justice. «

As you know, Mr. Chairman, the President is opposed to assisted suicide and any Federal
support for it. As such, he is open to working with you and other interested Members of
Congress on this complex but extremely important issue. Having said this, the Administration
believes that S. 2151 represents a flawed approach to the sensitive area of Federal regulation of
medicine. We are fully cognizant of the general authority of the Drug Enforcement
Admlmstratlon (DEA) to regulate physicians’ activities that facilitate the abuse or diversion of
controlled substances. We are concerned, however, that the insertion of the DEA into the role of -
overseer of the practice of medicine in the unique circumstances of suffering, terminally ill
patients would inevitably divert agency attention away from the core mission of strictly
controlling Schedule I drugs and preventing the abuse, diversion of and trafficking in all -
scheduled drugs. : S :

Determination of whether a practitioner’s conduct which results in a patient’s death -- either in a
spe01ﬁc instance or in general -- is "an appropriate means to relieve pain" is far afield from the
DEA’s role, as envisaged by Congress and as carried out by the agency, under the original
legislative rubric of the Controlled Substances Act (CSA). The medical, scientific, ethical, and
related aspects of the practice of medicine at the end of life would involve DEA in issues in
which it has no particular expertise. The use of a peer review board of pain management experts
would lend needed consultation on the merits of any case, but the very necessity for such a board
is e;vidence of the poor fit between the task DEA is being asked to undertake and its central
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The new Board would afford a peer review process to any practitioner aggrieved by a show cause
order under 21 U.S.C. § 824(c) proposing to take adverse action against a practitioner’s
reglstl;atlon in light of physician-assisted sulelde This provision would for the first time inject a
reguldtory peer review process into the quasi-judicial administrative discipline process. The
Board’s opinion would be "admissible" in any show cause hearing, but would it be binding in
effect'? If the DEA went against the Board’s decision, either in favor of or against the physician,
what would be the likely result on appeal? We think this Board -- undoubtedly a well-intended -
innovation designed to give the physician a falr hearing -- unnecessarily creates a myriad of

dlfﬁcult issues.

FmalLy, in Sec. 4, the language’ includes a statement that the amendment does not imply that the
dispensing of a controlled substance before the date of enactment was not a violation of the CSA.
In light of the Attorney General’s letter of June 5, 1998, to you, concluding that "adverse action
against a physician who has assisted in a suicide in full compliance with the Oregon Act would
not be authorized by the CSA," we recommend a neutral construction regarding the effect of this
amendment (e.g., “Nothing in this Act or the amendments made by this Act shall be construed to
express an opinion as to whether the dlspensmg or distribution of a controlled substance before
the date of enactment of th1s Act. . .").

Mr. Chalrman, that completes my prepared remarks I would be pleased to respond to any
questlons that you or other Members of the Committee may have

i
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Pain Relz(-f or Crime?

weighed the tough question of whether
to legalize physicisn-assisted suicide,
only one, Oregon, has actuslly done so. Efforts
to pursue nationally a “right to die,” or a right
tobehdpedtodieonrequmt,have
rightly, in our view—t0 jump ahead of states in
working through this Likewise, the
qu:mmeCourtdecHnedtoﬁnda“ﬂghttodie
that would have overturned laws |
the practice in New York and W
Nine months after Oregon reaffirimed its
lone decision with amum, thoggh.
Congress is weighing a would undo it
by indirect means—means that would, in the
view of many who oppoee physician-assisted
suicide, do wideranging and unrelated dam-
agewmd:tcalmacﬁce The bill, sponsored by
Hydeanddatedforactiontoday.
would the Drug Enforcement Ad-
ministration to investigate any doctor who
prescribed a dose of painkiller that might be

'lethal-—-and,iiitfmndeﬂdemofintenttn,

kill, revoke that doctor’s License.
Suchahwwuu!ﬁcrrtainlymderﬂmegons
moperauve Morexmpottxnt,tbm@x jt would

expose to prosecuuon any doctor in the

country who engaged in the relatively new
practice of palliative care—giving patients,
enough painkillers to make them comfortable
in the final stages of a painful disease.

Anyone who has been a near witness to such
an ordeal knows that keeping a dying patient
comfortable in this way may come periloualy
close to hastening a death that may be only a
few hours or days away. Doctors already walk
a fine lne; supporters of the Oregon law say it
has freed doctors to do better pain relief at the

" end of life, meaning in turn that fewer patients

feeltheneedtntxkeﬂxeietha!prescnpuonsto
which they now have a right.

It’s out of concern for palliative care that the
American Medical Association, which opposes
assisted suicide, uonetheless is strongly

agzinst the Hyde bill and the precedent of
doctors’ judgment calis. Even

criminalizing
' setting aside the doubtful wisdom of overturn-

ing & state’s carefully copstructed attempt to
take its own path on assisted suicide, the harm
dooe to pain relief and the dying is reason
enough to reject this bill.
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DOJ Position on Physician-Assisted Suicide Provisions of FLR. 2260

| Here are the bare bones points DOJ 'wants made in any views letter on H.R. 2260 (the
: Pam Relief Promotion Act of 1999) concerning those provisions of the bill that are, according to
. the §ponsom staff, intended to and would, if mplemented, certainly chill (if not effectively shut
down) the use of controlled substances in phymomn-assxsted suicide pronessea authom:.ad by state
law.

H.R. 2260 is much more about i mappropnate federahsm than it is about phymcm-asmsted
suicide. .

H.R. 2260 éxpressly forbids the prescribing or administering of a controlled substance to
assist a snicide and forbids the Attorney General from teking into account any state law
authorizing physician-assisted suicide in determining whether a physician’s registration is
consistent with the public interest for purposes of the Controlled Substances Act.

L4

The Administration strongly c-pposes physician assisted suicide and would not support the
practice as a matter of federal policy.

Congistent with this view, the Admiixistraﬁon strongly supports the ban on fédera.l .
‘_(V*b funding of physician assisted auicide.

), ¢| The prohibitions of HR. 2260 do not, however, present a question of a federal policy
| choice but, in fact, operate to block state policy on an issue that the Administration (and

" '_’ the Supreme Court) have acknowledged is appropriately left wholly to the States to

X\P.,\ 5\ decide as each chooses. H.R. 2260 would affirmatively interfere with state policy making

in e particular heavy handed way by imposing| federal criminal felony liability carrying a
mandatory 20-year prison sentence j well as civil and administrative sancti:ms. i

Accordingly, the Administration’s cjbecnon to H.R. 2260 is based on federalism, and not
on the merits of banning physician-gssisted suicide.

¢| Aside from the federalism point, H.R 2260 might well result in physisian»assisted
suicides that do not use sedative and pain-controlling substances because H.R. 2260's

i - prohibitions would only reach controlled substances, which are used as sedatives and not
as the actual agents of death. .
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H.R. 4006 - Drug Abus ntion Act of 1998

\x | - (Reps. Hyde R) IL and Oberstar (D) MN)

/’é}:e President 1s opposed to assxsted smcxde and any Federal suppon forit. The Adrnlmstratlon ‘
however, opposes H.R. 4006 because it represents a flawed approach to thc sensitive area of
Federal regulation of medicine. In particular, the- Administration is concerned that the bill’s
insertion of the Drug Enforcement Administration (DEA) into the role of overseer of the practice
of medicine in the umque circumstances of suffering, terminally ill patients would inevitably
divert agency attention away from its core drug enforcement mission. In addition, the medical,
scientific, ethical, and related aspects of the practice of medicine at the end of life would mvolvc
the DEA in issues in which it has no. pamcular expertise.

Pay-As-You-Go Scoring
H.R. 4006 could affect both direct spending and receipts: therefore, it is subject to the pay-as-

you-go requirement of the Omnibus Budget Reconciliation Act of 1990. OMB’s preliminary
scoring estimate of this bill is that it would have a net effect of less than $500,000.

I R R E R R ]

(Do Not Distribute Outside Executive Office of the President)

Th1s Statement of Administration Pohcy was developed by the Legxslatwc Reference Division
(Pellicei) in consultation with .

OMB/LA Clearance:

The proposed position is identical to that contained in a Justice Department letter to the House
_Judiciary Committee on H.R. 4006 on August 3, 1998. H.R. 4006 was reported by the House

Judiciary Committee on August 6th by voice vote.

Backeround ‘

The legislation is a result of Attorney Gcneral Reno’s recent decision that physician-assisted

suicide does not fall under the purview of the Drug Enforcement Administration (DEA) under
current law governing controlled substances but instead should be governed by State law. The

1
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State of Oregori has 1ega1ized the use by 'ph'ysicians of lethal doses of controlled substances in
suicide for terminally ill patients. \

Summary of H.R. 4006

HL.R. 4006 would make it a violation of the Controlled Substances Act of 1970 to intentionally
disttibute or dispense a controlled substance to assist in suicide or euthanasia. Persons who
violate the bill’s provisions could face revocation of their license to prescribe controlled
substances. In addition, H.R. 4006 would require the Attorney General to create a Medical
Advisory Board on Pain Relief to assist in resolving disputes over the dispensing of controlled
substances in cases of assisted suicide or euthanasia.

Under current law, medical practitioners who are licensed by State medical boards must also
register with the Attorney General through the DEA if they intend to dispense or prescribe
corntrolled substances. Practitioners many now lose their Federal registration to dispense those
substances if the Attorney General, after considering spectﬁc factors, determines that the
registration would not be in the public interest. Intentionally dispénsing or prescribing controlled
substances to assist or facilitate a su101de or euthanasia is not'included in that list of factors.
Under H.R. 4006, however, it would bc grcunds for suspendmg or revoking a pracmloncr 3
Federal license. O

[

Pav-As-You- corin

According to BASD (Balis), H.R. 4006jcould affect both direct Spendirig’ and receipts; therefore, ~
it is subject to the pay-as-you-go requirement of the Omnibus Budget Reconciliation Act of
1990. OMB’s estimates that the net effect of H.R. 4006 would be less than $500 000. CBO
concurs. !

#

LEGISLATIVE REFERENCE DIVISION DRAFT
September 11, 1998 - 11:00 a.m.
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Maniis COONEY, Chins Counpel end R1af Dirmator )
PRUCE A, COHEN, Mitarity Chfef Cuwenasl

' September 9, 1998

Mr. Joseth Onek :

Principal Deputy Associate Attorney General
United States Department of Jus:ica
Washington, D.C. 20530

Dear Mrc. Onek: ‘

The Cemmittse on the Judiciary is preparing for further
conslderation of S. 2151, the Lethal Drug Abuse Prevention Act of
1998, a billl which clarifies Federal law with respect to the use
of a contrelled: substance in agsisting a suicide.

It has come to my attention that you have not yet xspérced
back to ug with the further information you agreed to provide
during your July 31 testimony before the Committee on this
gubjece. Given the Department’s opposition to §. 2151 as

- presently drafted, at the hearing I explored with you the

Adminigtration‘’s views on how to implement the President’'s
epposition to physician-assisted suicide. I urged that you work
with us to effact a legislative eBolution to the preblem, and you
responded “I will certainly zreport back with & sense of urgency.”
I further noted my desire to have this resolved before the end of
August, a deadline which has now passed, and you again replled
that you intended to cooperate.

I am sensitive to the wcxkload your agency facea At the
same time, with the projected congzess:.onal adjocurnment date only
cne month away, if the Committee is to have the benefit of your
further views on S. 2151, I must ask that you provide us with the
promiped information by the end of this week, September 11, 1898.

If you or your staff have any quest:.ons please contact Patricia
Knight at 224-6306. )

W



http:Septe'lT1.be
http:furth.er

B

09/08/989 WED 09:13 FaX
4

7

¢

- UNITED STATES DEPARTMENT OF JUSTICE
Office of Nicholas M. Gess
Associate Deputy Attorney General

: ’ ’ ‘ 8950 Pennsylvania Avenue, N, W.
\ Ty . Room 4220

Waghington, DC 20530 , ,
ree Telephona: (202) 514-0835 Ovﬂ(“* sy e
(55 W |

T0: | | Chris Jenningg 5 4 S__D o6 |
OFFICE NUMBER: ~ [FeTB(6) 54’??() %. l,\ }

' FAX NUMBER: L/’Sé - 5557

FROM: Nicholas M. Gess | % 2 g‘U‘D@ .
DATE/TIME: September 8, 1999 '& AN O
NUMBER OF PAGES INCLUDING THIS SHEET: ‘k M%pw\)

TELEPHONE NUMBER OF PERSON TO CONTACT UPON RECEIPT:

* % * FAX NUMBER: (202) 514-~9368 PHONE NUMBER 202-514-0835 +* * «

REMARKS : Chris - Copy of this went over to OMB for
circulation, but I wanted you to have one '
directly. Physician-assisted suicide issue is
back, with warkup today / tomorrow. Pro?dsed
letter now pared down - Pls. Call when you
have a moment so we can discuss White House
desires on this. Thanks. C
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U.S. Department of Justice

.4 .
kC}\\J fy o0 \Oﬁice of chxsiatwe Affairs
\/ | X T LY
O e
s
Office of the Assistant Attoracy Gencral ; fon D.C 20530

Honorable Henry Hyde _
Chaixrman ‘ ({ q :
Committee on the Judiciary . \ ;

U.S. House of Representatives
-Washington, D.C. 20815

Dear Mr. Chairman:

This letter presents the views of the Department of Justice

on H.R. 2260, the "Pain Relieﬁ Promotion Act of 1999
4y~xw5(w+\am vag e

H.R. 2260 makes two changes to federal drug law as it on | S
relates to the use of controlled substances by terxrminally ill = g¢tzunce
patients. First, the bill clarifies that controlled substances oacl nCt
‘may be used to alleviate pain in the course of providing g
palliative care to terminally ill patients. The bill also funds aﬁét%*fd

regearch and education on the appropriate use of controlled S oouwenvde.
substances for this purpose., The Rep mens strongly supports’ ‘
these provisions of H.R. 2260. A g S R

Second, H.R. 2260 provides that the use of controlled f?‘%L~@QQMG}5

substances to assist a terminally ill person in cdmmittin RS
suicide is not authorized by federal law. (2 fmistration is
opposed to physician-asgisted suicide as a policy mattera
are concerned about the federalism and other polle ramifications
of making physician-assisted suicide a federal crime with harsh’
mandatory penalties at a time when, as the Supreme Court recently
noted in Washington v. Glucksberqg, 117 S. Ct. 2258, 2275 (1997),
the States are still “engaged. in an earnest and profound debate;
about the morality, legallty, and practicality of physician-
assisted suicide, "ffand in the face of the choice of the c:Ltlzens
of at least one state to adopt a highly regulated and o
circumscribed procedure which could not be complied with W1thout &agyﬂ \
violating this bill. '

Palliative Careg . ‘ - | ‘ : %i?g&i

~ Section 101 of H.R. 2260 'amends section 303 of the CSA, 21 - -~
U.S.C. § 823, to specify that the use of controlled substances to '
nalleviat [e] pain or discomfort in the usual course of
professional practice" is a "legltlmate medical purpose” under
the Controlled Substances BAct, 21 U.8.C. § 841, "even if the use!
of such a substance may increase the risk of death." Because a
physician who acts with a "legltlmate medical purpose" is acting’
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in compliance with the Act,' H.R. 2260 creates a "safe harbor"
against administrative and:criminal sanctions when controlled
substances are used for palliative care. Sections 102, 201 and
202 amend the CSA and the Public Health Service Act (42 U.S.C. §
299)to authorize the Attorney General, the Administrator of the
Agency for Health Care Policy and Research and the Secretary of
the Health and Human Services Department to conduct research on
‘palliative care, to collect an@dTsStribute guidelines for the
aduinistration of palliative care, and to award grants,
cooperative agreements, and contracts te health schools and other

institutions to provide education and training on palliative
care. .

EEEMETT) hese measures. ' H. R. 2260,
would eliminate any amblgulty about the. lega ity of using
controlled substances to alleviate the pain and suffering of the
terminally 11l by reducding any perceived threat of administrative
and cximinal sanctions in this context. The DepsEement
accordingly supports thagk portions—ef—HTR—I266—addressing
palliative careymwining qAr”\w&,Cx;\&Qk

Physigcian ASSlSted Suicdide ‘ ‘ - Noes éC?%FC%bgg

Section 101 amends seotlon 303 (21 U.5.C. 823) of the
Controlled Substances Act (CSA) to add subsection (i), which

[
provides that "I[nlothing in this _section authorizes intentionallly

dispensing, dlstrlbutlng, or administering a controlled substa’ce ijff¢

for e urpose of causgi death or assisting another persop An
cauging and that the sponsors of this bill

intend, by withdrawing authorization under the CSA, to make it a A;Qb4¢(

to aid a suicide.

physician who pres bes the, K controlled substances most commonly

used to aid a suicide would, because he necessarily intends death @’

to result, face a 20-year mandatory minimum sentence in federal

prisan (as well as civil and'administrative sanctions under the "
B}

federal crime for i;thS1c1an to dispense a controlled substance
I

Act) H.R. 2260 makes no exception for states like Oregon that
auth
complying with Oregon's procedures would effectively prepare the
federal case againsgt himself ox herself because the Oregon law

requires physicians to document their patients' intent to have : - Vy“

1

See, e.g., 21 C.F.R. § 1306.04(a) (authorizing

prescriptions only for "1eg1t1mate medlcal purposes") .

2 See 21 U.S.C. § 841(b) (1) ( (setting 20 year man&atory
minimum sentence when death results from the distribution of a
Schedule II substance); 21 C.F.R. § 1308.12(a)-{c) (defining

Schedule II substances). Schedule III drugs, which are sometimes

used, do not carry any mandatory minimum sentence. See 21 U.S5.C.
s 841 (b) (1) (D). { ‘

¢

“2-

f the CSA were amended by H.R. 2260, a ()C;g&f

3@»9

ze physician-assisted suicide, even though any physician WQQ/f
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the physicians assist withttheir suicides.’?

: Althougb the Admlnlstratlon strongly opposes phyS1c1an~:
assisted suicgide and supports the ban on federal funding of such
an actlvlty,zg R. 2260's federally imposed penalties would
effectively eclude states from adopting a policy authorizin
physician-assisted suicide, even when the state authorization
contains narrowly drafted conditions designed to protect the '
terminally i1l (as Oregon's Death with Dignity Act does).{ The
Supreme Court in Waghipgton v. Glucksburg declined to cut short
the pclicy debate now underway in state legislatures by
precluding States from banning physician-assisted suicide, {ééd we
think it may be similarly inadvisable to curtail the debate
precluding States from regulating physician-agsisted suicide,
such as by requiring clear documentation of actions in order to
pfotect the patient.) As many Justices noted in Glucksburg, this
is the tyPe of issue best left to the States in the first :
instance. We accordingly oppose federal . legislation, such as
H/R. 2260, that would take away from states their ability to make .
policy judgments about thlS difficult moral and ethical issue.’

3 See, e.g, Or. Rev. Stat. § 127.855 (specifically & .

requiring a physician in Oregon to "document [] or filel]®
evidence of compllance with, the Oregon Act's specific
requlrements concerning the patient's request to end his ox her
life in the patient's medical record, and "indicat[e] that all
requirements under [the Oregon law] have been met"); id. §§
127.800-127.897 (listing requirements) . ‘ '

' Glucksburg, 117 8. Ct. 2258, 2274 (noting that debate
over phy31c1an -agsisted suicide is underway in the States, "as it
should in a democratic society"); id. at 2303 (O'Connor, J
concurxing) (endorsing majority's result, which left "the
challenging task of drafting appropriate procedures for j
safequarding . . . liberty intexests . . . to the “laboratory' of ‘.
the States"); id. at 2293 (Souter, J., concurring) (emphasizing
that, in light of current state experimentation, "[tlhe Court
should stay its hand to allow reasonable legislative
consideration [of this difficult issuel]”)

7

? This approach to physician~assisted is consistent with

the Department's approach to "medical marijuana." The legality
of the latter turns on factual, not ethical, questions. That is,
the scheduling of controlled substances is based on scientific
testing to determine, among other things, whether they have any
"currently ac¢cepted medical use for treatment in the United
States," a "high potential for abuse," and "a lack of accepted:
safety for use . . . under medical supervision." 21 U.S.C. §
812 (b) (1) and Schedule I(c¢)(10). As a result, the CSA
appropriately c¢reates a uniform national system of drug
scheduling. In contrast, the only "evidence" supporting a ‘

Po-3-
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Moreover, we doubt whether H.R. 2260 would be entirely
effective in preventing physician-assisted suicide, and it may
have perverse conseguences to the extent that it allows the
practice. It is our understanding that in the most common
"prescription” for death, controlled and non-controlled ,
substances are used in combination; in such cases, the controlled
substance is used as a sedative while the non-controlled :
substances is the actual cause of death.' Because H.R. 2260 bans
only the use of controlled substances, it is probable that at -
least some patients and physicians in states with authorized -
physician-assisted suicide procedures would forego the controlled
substance sedative, resulting in more painful deaths for the
patients. o

Thank you for this opportunity to present our views. The
Office of Management and Budget has advised us that from the
standpoint of the Administration, there is no objection to the
submisgion of this letter. Please do not hesitate to call upon .
us 1if we may be of further assistance. ,

Sincexely,

Jon P. Jénnings : »
' Acting Assistant Attorney General

| - .
cc: Honorable John Conyers, Jr. , ‘ « Q%N\
Ranking Minority Member: '

t ; o SR

federal prohibition on physician-assisted suicide under the
Oregon Death with Dignity Act. would be the ethical views of
federal officials. Where an issue turns solely on ethiecs, not
sc¢ience, it 1s reasonable to allow individual states to reach
their own conclusions, rather than impose a uniform national
standaxd.

-~
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Elllﬂ - DATE: September 1, 1998

T0: - Chris Jennings
COMPANY:  White House

FAX NUMBER : 456-5542 -'

!

FROM : Peter M. Leibold - -
TITLE: ~ General Counsel

PHONE (DIRECT): 721-6319

NUMBER OF PAGES (|NC|.UD|"_G COVER S_HEET) :
1875 Eyo SLNW #1000 - ' :
Washington, NC 20008-5409

. _ - N '
Phone 202:296-3933 COMMENTS : . o , ' |
Fax 202:296-3897 _ : ‘

Chris, here are the ma’terials related to the Lethal Drug Abuse Prevention Act.

Give me a call with any questions. By the way, | am told that the Baby Doe’

legislation in the early 80s may have an analogy in which HHS had to make a
* finding prior to DOJ initiating an investigation. | have not locked at the

legislation, but you may want to do that. . - Ly
. : i :

TAX.WPT = 6/06



OLINE DF U HIVLIG LA L ADDIN. > D7 17U0  0-Z00M SLALRULIL AEALIR ASDN- 4065542:# 2/14
+ T FACAS\H4005.COM » %W o Ainfaoung
. . ’ /'—' W - —y .

[AMENDMENT IN THE NATURE OF A
'SUBSTITUTE] - ~

- [Reported by the Subcommittee on the Constitution on July
122, 1998]
i

10511 CONGRESS W ' 4 - -
Iy NENSION H 9 R . :
- » . © A

To elarityc Federal law to prolibit the dispensing or distribution ot controlled
substaner for the purpose of causing, or assisting i causing. the suicide
ar cuthanasi of any andividial.

“

IN THE II()[‘HE; OF REPRESENTATIVES

C O LJUNE 5L 1998 ‘ : 5
Mee Hype (for himselt and Mr. OBERSTAR) introducad the following il
which was pelerred weothe Committee on the Judiviary, and in addition

o the Committee on Commeree, for a period to be subsequently doter- '
muted by the Speaker, o cack vase for considerittion of such provisions
ax tall within the jurisdiction of the conumittee concerned

INenke vt ol alter the vum-h:ug: chuse wnd ssert twe part printed in italic}

[For weat of wimduced bl seoe cope of hill us introduced on June 5, 1988

- To clarity Federal law 1o prohibit the dispensing or distribu-
tion of i controlled substance for the purpose of causing, |
or assisting in causing, the suicide or euthanasia of :
Lo i !

any individual.

July 23, 1998 (11:34 am.)



SLINT D

LBV IL EALEIT AN » U= 17390 vaZUﬂ\fl FCATHOLIC HEALTH ADSN-

F:\CAS\H4006.COM

{9
(8]

I
(Vs ]

24

July 23, 1998 (11:34 am.)

)

Be it enacted by the Senate and House of Representa-

fries o/" the Unided States of :Limerica in Congress assembled,

' SECTION 1. SHORT TITLE

This lc{ majy bp cited as the “Le!hal Drug Abuse 1’:(-

wu‘mn Alcz‘ of 1 ‘)‘)8" 5

' SEC 2 LETHAL DRUG ABUSE PREVEN‘IYON

(a) D[;’\i-lL OF b’Fr‘, ISTRATION. —Sf*c#zan 303 af' the

(onh()lled Subsfumes det (21 US.C. 823) is amended by

atlrhm; at the end the /m’lmt Ing:

““(i) DENIAL OF. Rf:(rf\?!t ATION, ——-T?w Attorney (.uw- :

ceral shall dez‘er;;a tne that registration of an applicant wnder

this section is inconsistent with the public interest if—

(1) during the S-year period tmmediately pre-

4565542;# 3714

bc*din}; the date on wh ich the application is submitted

mm’m ﬂm sc(‘(mu the registration ()/ the applicant
Nudf" tlm- s'cc!um waus rm'okul under seclion
304(a)(4): or | |

2) Hu’ ll’lm ney General dﬂ‘emmm\ beased on

clear and mm'u:('mg evidence, Hm.t the applicant is

applying for the registration with the intention of

using the registvation (o take any action that would

constitute a vivlal fon_ of section 304(«)(4).”.
(b) SUSPENSION OR REVOCATION OF REGISTRA-

TION =
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(1) IN GENERAL.—Nection 304(a) of the Con-
trolled .\'u?}th(':ﬂ.s' et 210 US.C. 824(t)) s amend-

ed—

i

(1) by redesignating phiugrdphs (£) and

4065542:# 4/14

(5) as paragraphs (5) and (6), respectively; and

(B) by:inserting after parvagraph (3) the fol--

lneing:

“(4) has a'niiem’imm”y dispensed or distributed a

controlled substauce with a purpose of causing, or as-
ststing in causing.. the suieide or ewthanasia of any
tndividual, except that. this pavagraph does not apply

to the dispensing or distribution of a controlled sub-

stance for the purpose of alleviating pain or discom-

tnercase the sk of death), so I(m,(} as the controlled
substance s not «(éu dispensed or distributed for the
pur)m.\-(‘ u_/.' ‘('(m.s'i::fg.pr u.\'.s'is‘fi)ég in causing, the death
of an individual ,:ﬁn' '(my reason;’".

() ( 'u.\'ip'()lf.w.\':." AMENDMENT —Section

S04 }(5) of the Conlrolled Substances et (21 U.S.C.
Y3 .
subscetion) is amended by inserting “other” after

Ssueh™, !

(¢) PAIN RELIEF.—Section 304(c) of the Controlled

- 25 Substanees et ».(i‘ Ji [_'.Fis".(,'. 824(c)) s aménéfcd— |

July 23, 1998 (11:34 am)

Sfort (even if the use of the controlled substance muy

824(a)(3)) (as t'(*}{e.*{qnaied; by paragraph (1) of this
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(2) Iu; s‘frtAmg ‘(e) Be/me and msen‘mq (Ire foi- '

i

loiet ing:

“(c*} Pm)( EDURES.—

“(1) ORDER T0 SHOW CAUSE—lfter any hear-

g zmdw p(n'(rg) ‘aph ( p’) (md before’’;
(2) bz; mldzm; at !Iw end the /o[lomnq

“(g ASSISTED St zf'mg.-—Ar any proceeding

- under pamgfapﬁh (1) based on subsection (a)(4), if a-

)'eq;i.sf':'éz)zt f(’luims tiwz‘ Hze action ()f the }'«:fqistrcmf llmt

s « b«s‘t.s fo: a pmpos‘cd levoc'ulwn or au.spcnsl(m (8

an appmpmzle means to relieve pam or dtsc'omﬁnf

that does not c'o:m‘ziuie a violation of subsection

f{a)(4), tlw lt(m‘:wy General slf(fIJ have the burden u/‘

pmung, ba; (*lear and ('mwmmn J m-zdenc'e {}ml u

pm pose aof Hw acz‘wn was (o ceuse, or ueszs( m Cats-

iy, the deaﬂz q/ au mdmdtml. In mee(e,ng such bur-

den, it shall :'n{)! be sufficient to }3:'0&* that the :;('_:‘,-

Astrant knew that the use of the controlled substance

‘mm} inerease Ihp risk ()f dea!k

“(3) 111:.111( AL ADVISORY 30-11?1) ON P.u.' fm
IJIEP.—""
“(d) IN GENERAL.—~The Attorney General

ehall l):j regulaiwn establish « board to be Anown

“as the lle(hcal Advisory Board on Pain Rehef

(referred 1(,} in I}ns subsection as the ‘Board’ ).
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(1) MEMBERS1IP.—The Attorney General |

shall uppr)inf the members of the Board—

“(s) /mm among individuals 1who. by

reason e)/ 5;;@( euhzed education or sub.*tan-

s

‘{ml z(lm:m( upemence iy pam nmnugr-

- J———

mentl are clinical experts with knowledye

regarding standards, practices, and guide-
lines concerning pain relief; and

“(ii) after consultation with the ALmer-

tean  Medical  Association, the American
) i . : N )
Aeademy of Pain Medicine, the :Lmerican

 Puin Society, the American dcademy of

{lospicé and Palliative Medicine, the Nu-

Fional Hospice Organization, the Admevican

Geriatries Society, and such other entilics

wilh refevant expertise concerning pain re-

lief, as:the Attorney General determines (o

Iw app npm:!e

*(( ) [)( TIEN mv BOARD.——

*( z) HEARING.

u-q;sfnm! claims that any action (o, in the

ease 0/ u pmpm&d (lenml um]m' section.

303 (:)(J) any pofentml actwn) that s a

basis of « pm;mscd denial wunder seetion

30.3(1), or a proposed revocation or suspen-

If an applicant or

4065542 # 6/14
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i

_ston_under subsection (u)(4) of this section,

SIS an *appropnafc’ means to relieve pain

that does not constitute « violation of sub-

Q:Pcz‘zon* ((:)(4) oj Hz'zs secimn Hze applwrm{
or 'eqmmnf may seek a hearing l)(’f())'(‘ the
Board on fha# 18suee.

“(n) BOARD  ACTION. --Bace(l on a

hearing under clause (i), the Bom'd slml?l

1ssue cm udz zsorz/ opinion regarding wheth-

er iher action at issue s an appmpmaic‘
i . .
m(f(m# to  relieve pam that (Zoes‘ nof con-

,.s{u‘m‘e « rwlation of sz{bsectmn ((:)(4) The

opin zo‘nr of the Bourd under this clause shall

be admissible in any hearing pursuant to

i

an order. to show cause under paragraph

' (1).’"., >

i

‘ SEC 3 CONSTR'UCTION

nmu{s‘mmlp by this Act shall be consfrued to imply that

H

20 the d‘ispensing or distribution of a controlled substance bes

22« cmzswq, or (mszsimg i causmq, a‘he smczdc or cut]uum.sw

23 of any m(lwzmmz’ 150118 not umlatmn oj the Controlled

24 Subsimwm Adet (31 L 8.C. 801 et .seq)

July 23, 1998 {(11:3¢ a.m.)

1

4565542;% 7/14

(u) l Y (;F\IJ!:’AL-—'\(JHum; in this :let or the ameud '
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T |
1 (h) In¢ '()}?P()R.{Tﬁ!) DEFINITIONS.—In this section, the
2 terms "t"f)"f”*'*”(%,f substance”, “dispense”, and “distribuic” “
3 have the meanings gz'z}en those terms in .s‘ect‘z.'()u 102 of the i
4 Controlled Substances et (.:?1 ["8.C. 802 . '
i
1
J ; ;
1
| g
I ¢
‘ j
|
| i
| |
,
.;
| :
. July 23, 1988 (11:34 am.) / . . » i
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' AMENDMENTNO. -  Calondar No.

Purp()bc To prowde guidance to the hcalth care community regarding the criteria which will hc
used by the Department of Justice and thc Drug Enforcemient Administration to initiate ‘.
investigations of health care practitioners undcc the Lethal Drug Abuse Prevention Act of 1998

S S ,

Inﬂxe Senate of the U'nitéd States — 105th Cong., 2d Sess.

To amcnd scction 304 of the Controlled Qubstances Aut to require the Attorney General to issuc,
“Investigative Guidelines” related to thc 1equ1rement< of the Lethal Drug Abuse Prevention Act of
1998, o

| Ordercd fo lie on the u;me and be printed
B AMENDMF NT mtendud to be ploposed by Mr 5 ___ o ' .
| Redesxgnate scction 3 as section 4 and add thc follcrwmg | *
Secl»irm 3.; Tnvcstigai;‘ive qudance . ’
‘Create new subscction 304(h), titled “Invésti;i;atjvc (}uidance,'_;—__

(1) “IN GENERAL.__ Within six months of cnactment of the Lethal Drug Abusc P1 evention Act
. of 1998, the Attorney (:eneml after comultatmn with the Secretary of Health and Human
Services and representatives of the organizations conbulted under subsection (c)(3)(B)(ii) of this
scction (as armended by this Act), shall issue written guidance with respect to the general criteria .
which will be used by the Department of Justice and the Drug Enforcement Agency to initiate and
conduct mve:mgduons for Suspectcd v1olattons of sectlon 304(&)(4) ; : .

(2) CONSTDERATIONS TN I)bVELOPTN( i (‘RITERIA _In devclopmg the guldance reqmred
by this section, the Attornoy General shall umslder at nummum the following 1actom

(A) The important federal policy of preventmg registrants from using the’ rcg!stl alion 1
_pursuant 1o section 303 {o cause, or assist m causing, the smude cuthanabm or mcrcy v
killing of another individual; - -

(B) The poten‘tial negalive impact that investigations which do not uncover violations of .
subsection (a)(4) of this section may have on the dispensing of pain medication and the
prOVlSIOn of palhatwe care by health carc providers;

(C)The nced to improve pain mandgemcnt and palliative carc for people thh hfe
thrcatcnmg illness; :

(D) Thc cxisting resources of the Department ol Justice dnd the Drug Enforcemunt
Agcncy
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v

(L) The lact that assisting in suicide in almost all states is a violation of statc law and that!

* aregistrants’ violation of these state laws using a controlled substance would itself alrcady
constitute grounds for a denial, revocation or suspension of a registration under scction
303 or this section,

'

i

(F) With respect Lo states in which assisting suicide or euthanagia does not violate state
law under certain circumstances, if reports are filed with state authorities, the fact that
subpoenaing copies of those reports from statc authorities at regular mtervals may he the
predominant means of conducting mvcstlgalmns m thosc states;

G)T he need to mect the ultimate burden of pmvmg, a violation of subsection (a)(4) of
this section by clear and convincing ewdcncc in any proceeding under subsection (c)(2) of
this section,

(1) The Fact that increased dosages ot pain medmatmn are oflen medically required for

patients living with life threatening illness, do not indicate any intent regarding the f
purposetul taking of lifc, and must be consu]ered carefully belore being used as the sole or
primary ampctus for initiating mvesug’mom rcvocatton ot suspension proceedings; and |

(I) Any other considerations the Attorney General believes are relevant and material

(3) CONTENTS OF THE ’GUI‘IDANCE.“__ The guidance should include in general terms

(A) The methods used to investigate alleged violations of section (a)(4); )
(B) Whether and how the Department will provide the applicant or registrant the 1
opportumty to discuss the allegation or accusation priot to the scrving of an order.
to show causc under subsection (c) of this section;

(C) Whether and how the Depémment will consider the impact on pain
management in the initiation and pecformance of investigations;

(D) Whether and how the Department will use levels of pain dosages alone in
makmg determinations related to initiating investigations or revocation or
suspen:gon proceedmg<: ‘

(E) How the department proposcs to continue the practice of delegating
- investigative responsibilities to state authorities in states where assisting in suicide ”
- with a controlled substance is a felony under state ld,w ora violation of astatc
contr olled substances act; dnd b : ‘ o

(F) Any other issues which the Attorney Gencral believes are relevant and matcrial.
(4) REPORT TO CONGRESS.__ The Attorﬁcy‘ General shall provide a copy ol its f‘Investigativé

i
'

, -
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Guidance” to the Chairman and the Ranking ‘Member of the Committee on the Judlmary and the

Committee on Commerce in the [Touse of Representatives and the Committee on the Judiciary i in

the Senate of the United States not more than six montm after tho date Ot enactment of the Lethdl
Drug Abuse Prevention Act of 1998, ! ,

A - y
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AMENDMENT NO. S Calendar No.

Purposc: To provide grants Lo train physicians and other health care professionals in 1) the
appropriate use of controlled substances to relicve pain; and 2) the legal requiremnents relatcd .
the use of controlled substances for allcvnatmb pain,

In the Senate of the United States -- 105th Cong., 2d Sess.

To amend Title VII, Part E of the Public Health Service Act to provide a grant program for
educating health care professionals in pain

Ordered to lie on the table and be printed
AMENDMENT intended to be proposed by 'Mr.
Redesignate Section 3 as Section 4 and add the followmo

“Section 3, Promoting Physician U ndcrstandmg of I*ain Managment and the Reqmrement:s
of Federal Law ‘
(a) Purpose.--The purpose of this section is to provide grants to eligible entities to train
practicing physicians and other health care professionals in the appropriate use of
controlled substances for the purpose of alleviating pain or discomfort and in the legal
- requircments related to the use of controlled substances for alleviating pain or discomfort.

(b) Pain Management.-- Title VH Part E of the Public Health Scrvice Act.is amended hy.
adding a new section 779: ' : o :

{
i

“Section 779. Pain Mafmgerﬁe‘n‘g.‘-'-

i .
(a) GRANTS. -- The Secretary, in consultation with the Attorney General, may
make grants to, or enter into contracts with, any eligible applicant to hclp such '
applicant fund authorized activitics under an application approved under
subsection (d). '

(b) USE OF AMOUNTS - '

(1) In General.-- Amounts provided under subsection (a) shall be used by
the recup)onts to ﬁmd u ammg projects demgned to=- :

(A) Educate practlcm&, physicians and other hcalth care
professionals in the appropriate use of oontmlled substances ftor thc,
purposc of allethmg:, pain; and ‘

(B) Educate practicing physicians in the requirements of fedcral
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drug laws; including the Controlled Substances Act, the Assisted
Suicide Funding Restriction Act of 1997, the Lethal Drug Abuse
Prevention Act of 1998, and the Federal Intractable Pain

Regulation, suchthat Lhme laws should not bc construcd as
impediments to efforts to allevmte pain or discomfort (even if such
cffortsmay unintentionally increase the risk of death) and should-

not be misunderstood as discouraging the usc of appropriate’
amounts of controlled substances to control pam for those for.

whom it is medwally indicated. -

(2) Methods.-- A recnpiefnt of funds under subsection (2) may use various
methods lor carrying out the projccts descn'hed in paragraph (1.

(3) Preferences in Makmg Awards.-- [n makmg awards under thm section,
the Secretary shall give prctcrem,e to: : .
. - !
(A) any quahﬂcd'appliuant that incorporatcs the use of appropriate .
law enforcement personnel or material i mm their project
mcthodology, and .

(B) applicants that will be deemed as having credibility by
practicing physicians and health care profesbxonals in the delivery ot
eﬁ'cctlve and appropnate pam mdnd;:cmcnt

(¢) F‘I IGIBLL APPLICANTS .-+ Applicants eligible to ohtmn funds under - :
- subsection (a)'shall include public or nonprofit educational institutions, ncnpmm §
organizations relatéd to the delivery or provision of health care, nonprofit
organizations with specific expertise in palliative care, and associations of health
care professionals and providers. Applicants eligible to obtain funds under
subsection (a) shall not include fo: -pr oﬁt entltxcs either. directly or thmugh a
- subconiract or grant. .

(d) APPLICATI()N’S;- |

H Submission.— In order to receive a g,rant under qubeccﬂon (a) an cnuty
shall submit an apphcatmn tc the Secretary. - %

(@) Forms.-- An application submitted under this subsection shall be in such -
form, be submitted by such date, and oontam such information as the
bccrctary shall requxre

(¢) AUTHORIZATION OF APPROPRIAFIONS.~ For the purpose of carrying
“out this scction, there is authunmd to be appropriated $5,000,000 for cach of the
fiscal years 2000 thmugh 2005.
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| July 23, 1998
THE | | :
x:;l;%ll.:&l%?ﬂﬂ The Honorable Susan Collins g
OF THE UNITED STATES ~ SR-172 Russell Senate Office Buddmg \

Washmgmn DC 20510
Dear Senator Collins,.

"I thoroughly enjoyed our dinner at Senator Rockefeller’s house on July -

20th. As you know, | share your concern about the quality of palliative

~ care in our nation. For that reason, | am enclosing some material and a

E“ﬂ 1ape that has been produced by a coalition in which the Catholic Health
- Association participates: Supportive Care of the Dying: A Coalition for
Compassionate Care. If you have time, | urge you to look at the tape. It

is a moving and emotional learning cxperience. ' .

The coalition is dedicated to promoting cultural change that will
encourage society to provide supportive care, compassionate relief of
suffering, and pain and symptom management for people with life ‘
threatening iliness. Of course, part of that cultural change is the support
of legislative initiatives designed to spur imaginative approaches to
‘providing improved palliative care.

After our conversation, | looked again at Section 7 of your and Senator
Rockefeller's bill, the Advance Planning and Compassionate Care Act. |
believe that it would be an excellent addition to the Lethal Drug Abuse
Prevention Act of 1998 (LDAPA). CHA supports the latter bill, but has
expressed concerns to the sponsors that it not have the unintended

WASHINGTON OFFICE effect of chilling physicians” appropriate dispensing of pain medication.
1875 Eve Steet, NW : ) ; ‘ ’

Suite 1000 , . Although Section 7 amends the Social Security Act, which may as you
Wwashington. 0. 200085408 0wy create certain jurisdictional dilemmas, its promotion of

Phone 202-236-3993 demonstration projects in palliative care will help to ameliorate certain

Fax 202-296-3897 | concerns about the LDAPA among many health care providers dedicated -

to improving palliative care. | would certainly endorse its attachment to
the LDAPA. .

Once again, | enjoyed our conversation. If there is anything you need
from CHA, do not hesitate to give me a call, or you can have vour staff
call Peter Leibold in our Washington office at 202-296-3993,
Sincerely,

Reverend Michael D. Place, STD
President and Chief Executive Qfficer -
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RonaldA. Carson
Drugs and Pai

Whmadymgpauentcomplamsofmbmblepam.
the doctor peeds to be able to provide relief without
fearOfbangmnchoned.Peopleattheendoﬂxiehxvea
right to treatment of moderate pain as well, since
persxstzntdxseonﬂorterod&themmhtyofthoaelast
weeks and months.

Gradually, m{orthedymghasbeenmpmvmg

Public interest in hospice and other alternatives to
hxgh-techhospxta!dathhasbeenontheme.Bamets '

to effective pain treatment were beginning to come
down. Then last month Congress got into the act witha
proposal to require the Drug Enforcement Administra-
tion to revoke the license of any .physician who
intentionally causes a patient to die.

- Ifit becomes law, the Lethal Drug Abuse Prevention

Act of 1998, introduced by Rep. Henry Hyde (R-IIL)
and Sen. Don Nickles (R-Okla.), will put a damper on
progress now being made in providing pain relief to
dying patients.

If the politicians who crafted this legislation truly
want to prevent physician-assisted suicide, they're
taking the wrong approach. Fear of unrelieved pain
ranks among the main reasons people give for request-
ing help ending their lives, Intimidating doctors into
being stingy with painkillers is not the solution.
Granted, the proposed bill allows physicians freereinin
. prescribing drugs to alleviate pain, but the amount of
morphine, for example, required to relieve the severe
pain of bone cancer may also repress, resptrahon to a
point that may be lethal. Physicians in fear of losing
. their licenses are likely to err on the side of caution and
under-prescribe. And the message that this bill sends to
patients and their families is that pain control is

. dangerous, that expecting to be comfortable near the

end is unrealistic and maybe even immoral-—that it's
better for the dying to tough itout.

Last year the Supreme Court ruled that physi-
cian-assisted suicide was a matter for the states to
decide. Since then, legislatures aroiind the country
have taken up that issue. Regardless where one stands
on the question of whether physicians should be
permitted to help dying patients voluntarily end their
lives, a consensus is growing that your doctor should be
ablé to ease your passage. What worries people most is
the prospect of dying in misery. With good family

support, good nursing care and adequate pain control,

dying in misery is not necessary.
Adequatepammnu-olhasbemanopnonmncelssQ

when Texas became the first of several states to passan

Intractable Pain Act that authorizes physicians licensed
by the Board of Medica! Examiners to prescribe or
administer dangerous drugs to treat intractable pain.
Netthatpmngahwnecessarﬂysohespmblema,m
it can pave the way to a sohrtion.
Despnemtadvmtbetdmdphym
generally to relieve dying patients’ pain is widely docw-
mented. Doctors need to be informed about what the kw

, saysandtobecouﬁdandntﬁ!eywmmthepmnshedfor

practicing state-of the-art end-ofdife care, State medical
boards, which are responsihle for disciplining physicians
who abuse prescribing privileges, are bringing their
members’ knowledge of this issue up to date.

Our health care system still has trouble treating patients
mmmmwmmﬁu&anm
The art and science of care—the comprehensive
mwdﬁmmmhmydmbamlmalsmmml
and existential needs of mnmts-—ﬁmny are being intro-
duced into medical and mursing school cmncuh and
continuing education programs. -

Public awareness of the need for end-of-life plannmg
is growing. Choosing the right course when the choice
is between prolonging life and maintaining life’s quafity
happens one patient, one family mernber, one doctor at
a time. More people are realizing how important it is to
talk with those closest to them, and with their doctors,
about how they want to be treated when the end is near,
The ham-fisted proposal before Congress would stymie
ﬂushard-wonprogress

When dying patients say the pain is unbearable,
doctors must be free to provide comfort. These very
personal decisions shouldremammthehands of those
who have the biggest stake in their outcome-—patients
andthe;riamﬂxes,andthedocwrsaudnmenmmd
with their care.

The writer is director of the Instztutefor:hé '
Medical Humanities, the University of Texas
Medical Branch at Galveston.




Statement on 5.2151/H.R.4006 by Skip Baker,
President of ASAP (American Society for Action on Pain)
August 20, 1998

| suffer from Ankylosing Spondylitis of the sacrum, which is like having the
base of your spine in a steel vice at all times. It produces truly “suicidal pain
levels” if not treated with adequate narcotic pain medicine, which is nearly ‘
impossible for victims to get, It took me 13 years of battle to have my medication
approved at 500mg per day, and even now each month when it comes time for
my next month’s supply | have to ask myself: “Is THIS the month they come after
my doctor and | look into the abyss‘? Is this the month | dle? Will he be able to
write my prescription?”

H

- | speak with pain patients all over the country who have this same fear
each month, wondering if they will live to see the end of the year. We all go -
home with our prescription bottles each month, thinking to ourselves: “Another
- month of life assured.” The pain is so bad for many that they know they could not
avoid suicide wrthout the medicine. : ‘ f

‘ Ankylosmg Spondylitls causes the joints and vertebra to try to fuse ,
together. This puts pressure on the nerves and causes excruciating vice-like 3
pain. It won't show up on film for 14 years, on average, after the pain starts and.
many doctors are afraid to treat the pain because of this lack of proof on film -
but the HLA-B27 antigen biood test should be proof enough. However some
patients don't get diagnosed because doctors don’'t want to be “stuck with”
another Chronic Pain Patient. The devastation is total: Loss of job, loss of car,
loss of wife and home, and finally the patient faces the unending pain unless he
or she can get dsagnosed and treated ,

- Mornings are the worst tlme for a victim of Ankylosmg Spondylitis. The.
vice-like, burning pain affects the entire body. It takes me two hours each :
morning to get enough pain medicine.into my blood to control the pain. If this bill
passes, it will become difficult for me and millions of others to get adequate pain
' medlcatzon For some, it will become lmpossmle '

Many doctors have turned me down for pain medication. Since my very
life depended on.getting the medicine, | had to spend a great deal of my time
“doctor shopping” to get enough medicine to function. That cost jobs and -
income. At times | had to go for more than a year without adequate pain
medicine, trynng to function on other types of medication that didn't work to
control the pam because of doctors’ fears of the regulators.

Many t:mes when | was able to get prescnptlons {'d have problems '
getting druggists to fill the prescriptions. | now get messages almost daily from
other pain patients who also have problems with their pharmacists, unwilling to

i



fill their prescriptions over their fear of the DEA. So the patient is caught
between the doctors, the pharmacists and the DEA in a life and death struggie.
Pure panic soon sets in and the patient faces that for years. It's like bending a
coat hanger back and forth until it snaps.

What happens if a severe pain sufferer can't get the medication they
need. They commit suicide, or die of heart attacks and strokes, or suffer
inhuman, unbearable pain that you can’t even imagine unless you've been there.:
| got a note from one woman wanting to give me the right to file suit if her ,
untreated pain kills her. Another woman | spoke with a' month or so ago couldn'’t .
get a doctor to prescribe pain medicine for her and a week later she took her
own life. Because | help pain patients find doctors, | read some of the most
desperate notes one can imagine. They often start with words like, “I'm at the
end of my rope here, and suicide is on my m:nd constantly.”

" The suuc;de rate has shot upwards, according to the Centers for Disease
Control, for the first decade since the 1940s, and | feel it's due to the problems in
getting pain medicine since the mid-1980s. That’s when it started to get very
hard for me to get pain medication because of the DEA’s war on drugs which, for.
~ pain sufferers, has become a war on patients. Before that doctors treated my ,
pain. But with an overly zealous DEA looking over their doctor's shoulder, many .
patients tell me they are given only one or two four-hour pain pills per day for
their suffering. Some can get only 30 pills per month. That would be just 4 hours
of pain relief a day, if the pill is even strong enough to control the pain, which it
often is not. You need to keep putt:ng the pills into the system every four hours -
to have the pam control. ‘

In a study pubhshed in the Journal of Pain and Symptom Management,
only 19 of 22,000 patients taking opioid medications for the treatment of pain
became addicted to the opioids. That shows us that less than one tenth of one -
percent are at risk for addiction. Yet the drug war would lead us to belueve it’ s
the other way around.

|

By expanding the DEA'’s powers, increasing its control over the practice
of medicine, and further scaring physicians and pharmacists from prescribing
and supplying adequate amounts .of pain medication, the proposed “Lethal Drug
Abuse Prevention Act” would twist this bad situation even more out of shape. It
will be a disaster for those of us who suffer from chronic, intractable pain and |
have no doubt it will drive many pam sufferers to suicide. For God’s sake, don't
do this to us. :

Skip Baker, President, ASAP, American Society for Action on Pain
P.O. Box 3046, Williamsburg, VA 23187
Tel: (757) 229-1840 E—mall SK!P@WIDOMAKER COM
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The American Coll ege of thsman&-&mencan Society of Internal Medicine (ACP=ASIM), »:oaane-ge i

- the nation’s largest medical specmlrv society, strongly opposes the Lethal Drug Abuse  wwwacponimeors

""Prevennon Act (H.R. 4006/S. 2151). The uitderlying tenet of the medical profession is: 15 X }mrmdmw‘ S ;\N"
. First, do no harm. Ironically, this bill could bring undue suttering to hundreds of thousands  phildcipii. Pa ,m: PN

" 6f terminally-ill patients across the country. On behalf of the Coliege’s more than 100,000 :
physician and medical student members, we urge Congress to reject this legislanon and
commission a thorough analysis of the complex issues surrounding end-of-life care.

218 38t-2g00
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Internists, physicians who specialize in adult medicine, tear dying patents almost daily. We fear this bill could have
the unintended consequence of increasing the already too-large numbers of pauents dving in severe, constant pan.

The goal of this legrslation 1s to prevent physician-assisted suicide. It atrémpts to do this by revoking a physician’s
license to prescribe narcotcs for any purpose if a government invesugation finds that the phvsxcmn prescribed
narconcs 1o hasten death at a panent’s request. However this 1ssue 1s not a black or white. How would the
government be able to decide which phvsacnm to invesugate, especnllw. since 4 patent who 1s terminally il could
‘have died ar anvnme? ;

i

ACP-ASIN opposes the Lethal Drug Abuse Prevention Act because it would:

Adversely affect the care of terminally-ill patients. Pain is the symptom most dreaded by dving patients. In
order o contral pan eftecuvely, phvsxcnm who are skilled in the care ot dving panents otten prescribe large'doses
of narconcs. Muluple studies have shown thar government regulation 1s a barner to prescribing adequate pain
control. For example, a New York study found administrative hassles to decrease the likelihood physicians will
prescribe needed painkillers, so the state recently enacted lchslanon to eliminate many of those hassles. (See |
artached} I admimistranve hassles are a deterrent 10 2] }propn ire end-of- hte care, imagine the eftect of a mnoml
law that threarens to rcane a physician’s lmense 10 prescribe narcorcs. : '

Jeopardize patients’ privacy. in urder to detend t.hemsd\ es, physicians under investigation would have to dzsclme
ro government invesngarors the details of panenr care thar should be held in conndence
[ . .
Intrude on family members’ privacy. Invesngarors would have to quesrion grieving family members about the
“maost privare of family marters in order to determune the circumstances surrounding their loved one’s death. -

Damage a physician’s professional standing. A mere accusation of violating the Controlled Substances Act is a
very sertous murter and would damage a physician’s reputanion even if he or she is ultimately exonerated. There 1s
alser the danger thar phvsicians who hear about such iny estiganons will decide that the satest course ot action would
be 1 reduce therr use of narcotics---even though narcotics provide the best form of pain relief. o

The medical protession has just begun to make great strides in the area of pain management. One example 1s ACP-
ASINM's muln-tacered projecr thar educares internists and their parients abour appropriate end-of-lite care and
cffecnve pain relict for dving patients. S : , |

The care of dving panents 1= comnplex and controversial. Instead of enacting legislation that attempts to draw a line
where no hine can be drawn, Congress should authorizé a meaningtul study on the myniad end-of-life care issues.

¢
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Progress Agamst Pain

New York's Governor George

‘Pataki signed a bill last week elimi-

"The medical

‘nating much of the red tape doctors:
-encounter.

as ~ they  prescribe
painkillers for severely ill patients.
system’'s inadequate

“treatment of patient pain has recently

SJour

been receiving increasing attention in”
~ the medical journals. “Not to relieve

pain optimally is tantamount to moral
and legal malpractice.” sayvs Dr. Ed-
mund D. Pellegrino in the. Mav 20
nal of the American Medical As-

secjation. So New York's action is a
sieificant step forward.

First. doctors will no longer have to
use a triplicate form.to prescribe con-
trofled substances like narcotics. bar-
biturates and amphetamines. Instead.
a single form will reli, the dose infor-
mation to a pharmacist who will elec-
tronically relay that information to
the stite. o , |

And to overcome i huge legil huy-
dle. the relevant terminology .has

_‘been changed so that doctors can

prescribe higher doses of medica-
tions. An “addict™ was previousty de-
fined as anyone who habitudlly used
a narcotic drug. Now,
who unlmietnlly nses o controlied sub-
stance. And a “habitual user” is re-
defined to0 be someone who repeat-

i

it’s a person -

edly and unlawfully uses (omml'ed,
substance. Though slight. these defi-
nitions will ease the cumet} of many
physicians. ’

Many doctors are afraid to pre-
scribe morphine and other drugs tlit

are well tolerated in many suffering ;

patients out of fear theyv'll he labeled
“pushers.” Since the triplicate form
monitoring system was established in -
1977, many physicians have pulled
back from helping some of their most
anguished patients. f
Tales of pharmacists refusing to
fill prescriptions have heen common,
with some dnctors sneaking their pa-
tients contraband pills. Still. despite
New York's lead. this will be a slow
process as doctors overcome their
longtime fear. “Tlle hoards of health
lave terrified us,” savs .Dr. Philip
Alper. internist and protessor at the
University of Calilornin San Frin-
cisce. “L avoid preseribimg pain med-

“ication because xt will cause prob-

lems.”

As with the landm;‘n'k critique of
assisted suicide that was produced
during the Cunmo ‘uhumistmlinn
New York is showing that'it is indeed
possible for the political svstem 1o ve-
spond to matters as complex as the
treatment of intractible pain.
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American Pain Foundation. Inc.

Charles Center south. Suite 7-12

3b south Charles Street

Baltimore, MD 21201

! - Phone (410) 468.4101

ﬁ S ' . Fax (410) 468-4103

AMERICAN PAIN FOUNDATION™ ‘ ' S ,

STATEMENT TO MEMBERS OF THE U.S. SENATE
AND HOUSE OF REPRESENTATIVES
. ON S. 2151/H.R. 4006
“THE LETHAL DRUG ABUSE PREVENTION ACT OF 1998

James A. Guest
Execqtive Director
American Pain Foundation

The American Pain Foundation is a nonprofit education, information and advocacy
-organization dedicated to the cause of effective pain management and representing the
interests of pain sufferers. Our mission is to prevent and relieve unnecessary pain and
improve the quality of life and daily function of persons who suffer from pain. We speak on
S. 2151/H.R. 4006 on behalf of pain patients. L | N ?

The American Pain Foundation does not support physician assisted suicide. What we do
support is effective pain management for those who suffer from intractable, chronic pain. :
. We oppose S. 2151/H.R. 4006 because it would deter rather than promote effective ‘
‘treatment. Indeed. because of the deterrent effect, S. 2151/H.R. 4006 is actually more likely -
to increase rather than decrease the incidence of suicide, assisted and otherwise, by those

who can no longer tolerate the agony of pain.

I want to underscore how serious and pervasive the problem of disabling chronic pain is in
- America and how disastrous it would be to inadvertently inhibit good pain management:

e Disabling pain is epidemic. 1“6% of households in America have someone who
suffers from severe chronic pam and over 50 million people today have dlsablmg
chronic pain. .

o Pain is devastating to individuals and families. When pain persists it
permeates the patient’s entire life. making it difficult to concentrate and to
perform even routine tasks. Lost workdays and medical costs can be financially
ruinous. One of the most common reasons people cite for supporting Dr. Jack
Kevorkian's controversial views on physician-assisted suicide is fear of
intractable pain. ‘ , T
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. i’ain is costly to society. The annual cost of chronic pain (including medical
expenses, lost income and lost productivity) is an estimated $100 billion. Lost
workdays resulting from pain add up to over 50 million a year.

e Most pain is treatable. According to the Agency for Health Care Policy and
Research, 90% of cancer pain can be relieved through relatively simple means.
For most types of pain, there is a safe, effective treatment available that can
;‘a]leviate if not eliminate the pain. ‘

e .Most pain is undertreated. Over 70% of cancer patxents, for example,
~experience moderate to seveére pain during their illness, yet fewer than half of
. these receive adequate treatment for their pain.

e Most pain sufferers are undermedicated. In a large survey of oncologists,
'+ 86% of respondents felt that the majority of patients with pam were
- undermedicated. The same is true for most other types of pain. Many physicians
* are reluctant to prescribe opioids because they mistakenly think their patients
. will become addicted to the drug or because they fear investigation and
" sanctions by regulatory bodies.

o . Opioids are not addictive when taken for pain. Too many people ~ patients,
health care providers, policymakers — have the misimpression that opioids and
- other medications taken for pain are addicting. That is simply not true — studies
" have shown that less than 1/10 of 1% of patients taking opioids for pain become
* addicted — but the myth about addiction drives many tragic decisions that result
in the undertreatment of pain and the needless suffering that follows.

It is crucial that Congress avoid taking action that would exacerbate rather than alleviate the
widespread problem of pain and the serious undertreatment of pain. We applaud the intent
of S. 2151/H.R. 4006 when it states that one of the purposes is “to encourage physicians to
prescribe controlled substances as medically appropriate in order to relieve pain and
discomfort, by reducing unwarranted concerns that their registration to prescribe controlled
substances will thereby be put at risk, if there is no intent to cause a patient’s death.”

The reality, though, is that the effect of S. 2151/H.R. 4006 will be to discourage, not
encourage, medically appropriate use of opioids and other controlled substances to alleviate
pain. The Judiciary Committees have received ample testimony from the medical community
spelling out this undeniable reality. Experience as well as common sense as well as the
overwhelming view of health care professionals tells you that giving the Drug Enforcement
Administration increased powers and more bureaucracy to monitor and make judgments
about the practice of medicine will deter health care professionals from good pain
management at a time when pain is already vastly undertreated.

- Page 2 of §



There are two big, highly complex issues involved in S. 2151/H.R. 4006: (1) physician-
assisted suicide, and (2) the need for better pain management. Each issue raises important
unanswered questions and deserves full and proper consideration i in its own right. Assisted
suicide goes far beyond the use of controlled substances. And relieving pain goes far beyond
the DEA.

We urge you to undertake full'and thoughtful hearings and careful deliberation on each of
these two issues— not linking them together by the pressure for hasty action, but
considering them separately on their own merits. Meanwhile, potentially serious and far-
reaching changes in the treatment of pam should not occur sxmply as the by-product of a bﬂl
on assisted suicide. |
The War on Drugs has already become a War on Patients by deterring doctors from
prescribing adequate amounts of opoids ¢ and other controlled substances for pain, Now,
before deciding whether or not to give the DEA an expanded role in the practice of pain
management — before running the risk of making it harder for pain sufferers to get relief —
listen to the actual words of pain sufferers as shared on the Internet through the American
. Socxety for Action on Pain: : '

e Going into my 12th year of not a pfaz’n free day. Just because we're not
"terminal" doesn't mean we have to suffer; worse yet, many die from
suicide; know so, and I was a smidgen away from being one of the
statistics, and if my pain meds are pulled, by the DEA dictating to my pain
specialist what I am allowed to have to control agony they cannot begm 1o

" imagine, a statistic 1 shall become. : '

e After 5 years and one suicide azterénp: (Nov. 1994) I was started on
Methadone 5mg a day titrated up to 40 mg a day, finally some relief, |
actually was able to get out of bed and do a little living. During the next 5
months; I was titrated up to 70 mg a day and was told it was as high as he

- could go with it, a month later I was back to my old self, with the
headache growing worse and my doctor saying, he was sorry, but there
was no more he could do, although when I hurt so bad I just screamed and
cried, he would send me to the ER for some pain control....I do not want
to live anymore, I am a 30 yr old man who is crying as I type this letter,
because I can just no longer stand the pain and the impact it has made on
my life, as well as my family's....I don't want to die, I want to live and be
productive and see my little girl grow up, but I really feel I have been
sentenced to death and my crime was [ was in the wrong place at the
wrong time and I am forever going to have these headaches.

"o One of my dearest friends...was planning suicide after 11 years of living
with the. unbearable pain of arachnoiditis.. (She had "gotten permission”
Jrom her family to 1ake her own life over her suffering. It's one more proof

i g
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that the DEA must be stopped. Americans should not have to commit
A surcxde over untreated pain.

o I was unable to care Sfor my three children, most of my day was spent in
‘bed in terrible pain. I had no quality of life. I was seriously considering
taking my own life, as the pain was absolutely unbearable and I was
unable to get any relief. I was suicidal, even though taking one's own life
is totally against my beliefs and my religion. I point this out to you to
emphasxze the desperation to which pafzem‘s of intractable pain can Jall.

o [like many others have thought of committing suicide due to my pain. The
feeling that I can not take the pain any more is all too real for me. I pray
to God almost on a daily basis for him to please take me and save me from
this horrible life of pain. I am made to feel guilty because I seek pain

. meds to treat my pain by close minded doctors. My whole life revolves
around pain and thoughts of suicide.

e My doctor said...that most fibro patients end up killing themselves. Well
- maybe if we got the meds we needed we wouldn't kill ourselves. ... Why
can't they see that. : :

And listen to a physician talk about the chilling effect that regulatory sanctions — and the -
threat of regulatory sanctions — can have on the availability of good pain management:

My license to practice medicine has been placed in probationary status by
{1 the state medical board] for over prescribing narcotic analgesics to 4
patients with chronic, non-malignant pain. Three of the four patients are
deceased, two by suicide when their narcotic analgesics were discontinued
and one by congestive heart failure. This action was taken, not as the result
of patient complaint, but from a complaint registered by an anonymous
pharmac:st As a result of the limitations placed on my license, I have been
termmated by three insurance plans, comprising 35% of my practice, lost
my eligibility for Family Practice recertification, and lost a part-time
position as medical director.

I have never been named in a malpractice suit, never been previously
censure by any professional organization, and have the continued support of
my patients formerly treated for chronic pain with narcotic analgesics.

My livelihood is being taken away because of compassionate, well-
'documented care of patients with FDA approved medications which were
‘not diverted but used for the relief of intractable and verifiable chronic

~ pain. This is not due to a lack of education regarding the proper use of

. ‘narcotic analgesics. Regulation has destroyed my career and put fear into
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my colleagues who are wisely, if not humanely, terminating their narcotic-
prescr:bmg practices for other than acute or termmal pain.

We nnplore you not to cause unnecessary pain and suffering by making it harder for
physicians to provide effective pain relief, as will be the case under S. 2151/H.R. 4006.
Don’t let the impetus to fashion a response to the Oregon law turn back the clock on
achieving better pain management. Don’t make the victims of intractable pain victims a’
second time as innocent bystanders in the debate on physician assisted suicide.

Let me say again, the American Pain Foundation is not in favor of physician assisted suicide.
But the Controlled Substances Act is the wrong vehicle to deal effectively with the issue
because of the impact on the legitimate practice of medicine and effective pain management.
S. 2151/H.R. 4006 is likely to result in excruciating and avoidable pain for hundreds of
thousands of Americans — probably mﬂhons of Amencans who suffer from severe chronic
pain.

Finally, people in pain have a hard time being taken seriously. Doctors, friends, even family
members accuse them of making it up or overreacting. The message from society often
seems to be tough it out, don t complain, don’t be a whiner, don’t bother me. Pam is
stlgmatxzed by soclety

Well. we are deadly serious about the dangers of S. 2151/H.R. 4006. We hope that you, our
Senators and Congressmen, will take pain sufferers and their concerns seriously — deciding .
that Congress should devote the time needed for full, thorough and separate attention to
both physician assisted suicide and eﬁ'ectlve pain management, and deciding against
passage of S. 2151/H.R. 4006.

August 19, 1998
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Aupgust 13, 1998

The Honorable Ron Wyden
717 Hart Senate Office Bldg.
Washington, D.C. 20510

«  Dear Senator Wyden

The underszgned orgamzauons represent people with cancer, their families and thetr caregivers.
We are writing to express our concemns about S.2151. the Lethal Drug Abuse Prevention Act of
1998, which we believe will hinder the ab;hty of individuals with cancer to receive pmper
management of their pain.

Patients with cancer often suffer serious pain as a result of their illness, and the likelihood that
they will have severe pain increases to over 70 percent in the terminal stages of the disease. We

~ know that the quality of life for individuals with cancer and otber life-threatening illnesses can be
measurably improved if their pain is properly controlled. There is no reason cancer patients
should suffer uncontrolled pain, if they receive aggressive treatment for it.

Unfortunately, many cancer patients still suffer unnecessarily for many reasons, including

physicians’ fear regarding the scrutiny of government regulators and law enforcement officials if !
they prescribe pain medications in sufficient quantitics and doses to control pain. By expanding ‘
the authority of the federal government to regulate the dispensing of pain medication under the )
Controlled Substances Act and establishing a Medical Review Board on Pain Relief, the Lethal

Drug Abuse Prevention Act will add a layer of government regulation and oversight that wall

further discourage the proper trcatment of pam

Individuals with cancer start the fight for their lives when they receive their diagnosis. They
aggressively seek those therapies that offer the best chance of extending and improving their
lives, including proper pain control. We urge you to refrain from a leg1 slative approach that will
make the lives of individuals with cancer more difficult.

Natwnal Coalition for Cancer Survworship

© Cancer Care, Inc.

Susan G. Komen Breast Cancer Foundation ' ’ :
National Alliance of Breast Cancer Otganizauons ' '
US-TOO International, Inc.

Y-ME National Breast Cancer‘()rgamzatmni

Leukemia Society of America, Inc. :
American Society of Clinical Oncology :
Oncology Nursing Society
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~ AmEericans For BETTER CArRE oF. THE Dvyine

August 12, 1998

POSITION STATEMENT ON HR 4006/S 2151 .

Americans for Better Care of the Dymg (ABCD) is a grassroots membershlp
organization dedicated to improving the lives of seriously ill patients and their
families. To that end, ABCD has been working to educate caregivers, consumer
advocates, the public and the media -- about both the proven paths to better care
for those facing the end of life and also the pitfalls and barriers. This bill could be a
calamity for all of us wlo want reliably good care for dying persons and their families.” - -

¢
i

ABCD is formally opposed to legalization of physician-assisted suicide and firmly
believes that a vote against this bill is a vote against physician-assisted suicide. This -
well-intentioned legislation will likely reverse the recent trend toward better support

- and pain relief at the end of life. Makmg dying worse and making care less reliable
will increase the demand for physxcmn-ass;s_ted suicide.

Proponents of this bill speak as if it will offer a clean and simple vote on the
propriety of legalizing assisted suicide in this country. Ironically, this bill would not !
succeed at stopping the practice of Iegal physician-assisted suicides in the state of
Oregon (the only state in the US where itis presently legal). There are too many
ways to assist in suicide that do not involve a physician prescribing a controlled
substance. Kevorkian has used carbon monoxide, which is not even a drug!

This bill envisions having the Drug Enforcement Administration investigate
allegations of wrongdoing, which are to be judged by the quite ambiguous and
unworkable standard of the “intent” of the physicians involved. Physicians will
wait to avoid the uncertainty, fear, exposure of patient privacy, and loss of reputation
such proceedings entail. Many will find it more acceptable to provide less vigorous
relief of pain and other symptoms rather than to risk these harms.

As the attached hypothetical cases illustrate, severe and pervasive harms will come
from just tlie investigations of alleged wrongdoing—even if the alleged perpetrators

are eventually completely exonerated. The “advisory board” comes at the end of the
investigation, so it can’t dilute the problems created by making a police authority,
the DEA, into the arbiter of the standards of g‘dod end-of-life care. Even the. _
standard of “intent” used in the bill, which is workable enough as a guideline for -
medical ethics, is completely impractical as a component of criminal law.
Presently inadequate care of those nearing the end of life should be an outrage and a ,
shame for a society which could readily do so much better. Americans are afraid of
what awaits them in that last phase of life. But this bill only worsens the situation.
There does need to be a federal agenda—and that requires addressing standards

and financing, having thoughtful discussion, gathering data, and trying out ,
innovations. We should commit to engaging in those challenges. Only real reform '
will allow Americans to be confident of comfort and choice at the end of life. i

2175 K Srregr. NW, Surte 820 WasHinaTon, DC 20037-1803  202.530.9864  WWW.ABCD-CARING.COM |, CARING@LROLS.COM
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Case #1 _ _

Alp'ha"'Nursing Home has long prided itself on being responsive to community needs and
striving to be a thoroughly caring institution. Over the past decade, they had gradually
developed the expertise to keep almost all of their severely ill patients on-site, rather than
transferring them to the hospital for every problem. Families were pleased with the continuity
and confidence, and with the thought that “Mother won’t be sent away to die.”

Then, an unfortunate misunderstanding arose. Mrs. Smith, a 94 year-old lady with severe
life-long schizophrenia developed colon cancer. Her family and caregivers decided to keep her .
comfortable where she lived and to try not to hospitalize her or to restrain her. Her illness was -
quite painful and she could not understand much of what was going on. To keep her comfortable
required high doses of opioid drugs, as well as enemas, assiduous skin care, and her favorite
music playing on the radio. As a result, she spent her time either asleep or moving about
anxiously, seeming to be diffusely uncomfortable and not eating or attending to what people
would say or do around her. Her sister, 82 years old, took the physician aside during rounds,
saying: “Doctor, I hope this won’t go on much longer. It is no good for her, or for me.” The
Doctor responded: “I understand. It is very hard to wait for the end.” The sister replied: “I hope
you will do all that she needs to keep her from more suffering.” Later that day, the doctor
ordered that her pain medications be increased, aiming to keep her in a twilight sleep all or most
of the time until the end. Within hours, she was found dead.

An agency nurse, hired just to cover a temporary absence of a regular staff nurse, was
distressed by:this and called the physician saying, “Don’t you think that your medicines killed
her? Weren’t you really just treating the family and cutting her life short?”” The physician did not’
take much time in explaining, just saying that the nurse misunderstood. Whereupon, she filed a
complaint in her agency and it ended up being forwarded to the DEA. Of course, by the time
that the agent arrived to investigate a few days later, recollections of many were uncertain. He

- seized all records and started developing a description of what happened. Just having this burly
man in a suit who carried a gun and was sitting on the nursing unit reviewing records caused a
“top to bottom” change in the environment. Everyone became guarded, Some became angry.

“Others said that the doctor was getting what he deserved and that the nursing home should never
aim to take care of patients “that sick.” Overall, the questioning was paralyzing to normal
business. Tensions arose especially when the agent found that the medical record included a note

~that said “We can only hope for a gentle passage - and soon!” No one was more stricken in
being questioned than the sister, who quickly understood that the agent was trying to see whether
she had set out to have her sister killed.

_ Although the investigation was eventually called off, the institution was not the same
When the next patient needed aggressive pain management near death, everyone was on “pins

and needles” about what they said what they “let” families say, and how things were
documented in the chart. The entire experience was distressing for all involved, and the nursing
home staff realized that they were no longer sure that they could be proud of good care and could
cffectively reassure families. When the nursing home administration later reviewed its budget,
they noted that end-of-life care was obtainable at the hospital and that the nursing home would be
in a much better financial position if that were done. They tried not to note that transfers to
strange environments are often disastrous for old and frail nursing home residents. The

physician had come to feel more safe there too. Within a few months, an excellent care system
that served a community well was dismantled. None of the new patients or families even knew
that they were now getting second rate care.
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Case #2

Mr. Smith, a 72 year-old man with prostate cancer, was dymg rather miserably. He could
not walk and had to have a catheter. His bones were riddled with cancer and he had a great deal
of pain. He was already taking 120mg of morphine in a sustained release form every six hours
and still said that the pain is “11 on a scale of 0 to 10.”- He could not move in bed. Baths were

© excruciating. Enemas caused so much pain'that he became nauseous and dizzy. He had lost 40,

pounds. His home care nurse called his doc'tor seeking more pain medication. The doctor had -
not seen him at home ever and had not seen him at all since he was last in the hospital for

tadiation, three months ago. The doctor had never had a patient on this much morphine. No one"

had suggested hospice care. The doctor said to try hot water bottles and to move him less.

The nurse was distraught and convinced his wife to call another doctor who might come
see him at home. The second doctor was uncomfortable with the situation and tried to just offer .
to talk with Doctor #1 about options in pain management — but Doctor #1 was not interested. All

this had taken four days, before Doctor #2 came to see him. The patient was immobile and

withdrawn. Any movement caused unbearable tension in muscles and resulted in expletives,
along with “Get away from me. You are no good.” Mrs. Smith was in tears. Doctor #2 offcred

 to try injections of morphine until Mr. Smith was at least more comfortable. After four

injections of 60 mg every 15 minutes, Mr. Smith was resting quietly. Doctor #2 agreed to take

* over care from this time to death but decided not to suggest hospice support because it would

mean losing the trusted home care nurse. He setup a schedule which more than doubles the
morphine dose. &

The pharmacy resisted delivering this much of an 0p101d drug, but ﬁnally aoreed :
However, the sudden jump in opioid use through this pharmacy occasioned a call from the DEA
In error, the agent ends up calling Doctor#1 who said that Doctor #2 was using narcotics

_ irresponsibly. Mr. Smith had died before the agent called Doctor #2; who contended that ‘

everything was done correctly. The agent called the wife and nurse. They readily admitted that
they wanted Mr. Smith to die and would have been grateful if Doctor #2 had just given him
enough morphine to see that he died: “He was suffering so much.” However, they are not sure
whether Doctor #2 really did that or not. Doctor #2 claimed that he had no such intent, but he .
acknowledged that he increased the doses in the last few days on the basis of reports from the
wife and nurse, since he did not see the patient alive again after that first visit. The agent is quite
perplexed as to what the “intent” was here, and whether there is anything to be troubled by.
Doctor #2, on the other hand, was much less perplexed. He has lost reputation and income for -
trying to help out in a tough situation. It will be a long time before he does that again.

{
I
t
1
{



Open Letter to Mr. Richard Doerflinger, Associate Director, -
Secretariat for Pro-Life Activities, NCCM, USCC. [U.S. Catholic Conference]

Subject: HR 4006 - ; |
From: Rev. Mr. John D. Kelly, Pastoral Care Coordinator,
Palliative Care Service, Providence Hospital, Washington, D.C.

Dear Mr. Doerflinger,

In the Catholic Standard of July 30, 1998 (and, I presume, in other newspapers in the nation)
there was your article "Protecting the Care of Patients." In this article you argued in favor of
the Lethal Drug Abuse Prevention Act of 1998 (HR 4006). You stated that the Bill is
"simple" and "straight forward." It is neither.”
On August 6, 1998, in responseto Dr. Joanne Lynn's "e-mail alerts” you sent your own
e-mail to the same addresses offermg a "fnendly rebuttal.” In this message you stated that |
your list of experts "have done something that the vast majority of those who claim to oppose
“the bill have not done: they have actually read the bill." Not a nice way to speak of those
who oppose this bill when. in the matter of Physician Assxsted Smc1de (PAS) the "vast
majority” IS ONE YOUR SIDE!

In my nearly twenty years asa Pastoral Care person in the field of Hospice and Palliative
Care, a field in which the primary focus has been on pain control and symptom management.
it has been demonstrated that the most difficult part of this work is not convincing patients or
~ families to accept Hospice or Palliative care. The most difficult part has been the acceptance
- by physicians of good pain control and symptom management methods as well as all the

other issues involved in end-of-life care. The literature in this field is replete with examples
of physicians resistance to these issues. (See SUPPORT Study JAMA, 274/20, '95 in which
Dr. Lynn was a pr1nc1pal mvesngator)

. N . i
Another study done by a coalition of Catholic health care providers indicated "serious lack of
professional education in skills. behavior and value of comprehensive supportive care for.
patients with life threatening illness.” (Report by Supportive Care of the Dying: A Coalition
of Compassionate Care. SCD: CCC, June, 1997). In a separate article by Alicia Super, R.N,,
and Lawrence Plutko. two principals in SCD: CCC one "danger sign” pointing to causes and
consequences of inadequate care of the dying is "physicians fear of litigation as the rationale
for transferring dying patients to intensive care units (Health Progress, March-April, 1996).

On a personal note, I have been present when doctors have ignored Advanced Directives
and/or Living Wills and have continued active, acute care treatment of patients when a family
member threatens litigation unless "everything is done". It is not a pleasant sight watching a
patient die under these circumstances ‘

i



The consequences of this proposed legislation are surely predictable. and they will come
from not only those physicians who have been resistant to accepting good end-of-life care
for patients, but also from those physicians who use their skills in palliative and other good
caring measures. While the protection clause appears reasonable, the very possibility of
having a charge levied against them will be an implicit deterrent to the practice of effective
pain-control measures. The promise of a "Medical Advisory Board on Pain Relief” while it
sounds good means only that it will be necessary for the legitimate physician who uses the
controlled substance to alleviate pain to expend time, energy and effort to defend himself or . -
herself in an investigation when charged by anyone who chose to bring the charge.

You can add to that the fact that such an investigation can subject him or her to injurious
publicity. This is the predictable "simple" and "straight forward" consequence of this Bill.
One might wish that denial of physician assisted suicides would be equally predictable but
with the ready availability of non-controlled substances for this purpose, this result is highly
unlikely. even in Oregon. The possibility, however remote, to file a complaint with the DEA
will be enough to deter a physician from acting appropriately ~ EVEN WHEN HE/SHE
KNOWS THE ACT IS JUSTIFIED! The total cost of defending himself AND the
consequent publicity will not be worth the effort. How many of us in any walk of life would
risk facing this challenge?

Sweetening this bill by being more protective of Palliative Care or by adding money to

- educate in end-of-life care is of little or no benefit if the threat of investigation and review are
still there As Dr. Ira Bvock suggested to Senator Nickel this bill should be scrapped and
better legislatlon providing funding for education should be enacted.

This is a mischievous bill. It does not warrant acceptance by those who are properly opposed
to assisted suicide or euthanasia in any form. It should not be supported by organizations or
bodies of any Christian church simply because the harm it will do to patients far outweighs
the questionable good it will do in the prevention of assisted suicide. To put this within the
phraseology of "Issues In the Care of Dying" (pg. 5. Ethical and Religious Directives for
Catholic Health Care Services, NCCB. 1995) the "excessive burden" imposed on patient,
physician and family (including "excessive expense" on physicians) far outweighs the
“reasonable hope of benefit” in deterring assisted suicide. (Quoted phrases are from Dir 56,
NCCB, 1995). :

Rev. Mr. John D. Kelly

Pastoral Care Coordinator

Palliative Care Service

Providence Hospital, Washington, D.C.




NatioNaL OFFICE:

- 1035 30th Street, NW
‘Washington, DC 20007
202-338-9790
1-800-989-0455

fax 202-338-0242

ProGram OFFICE:
475 Riverside Drive
Room 1852
New York, NY 10115
212-870-2003

" fax 212-870-2040

MEMORANDUM

Td; A Sue Hoechstetter
From: Carol E. S_iege:, Esq.
- Choice In Dying, Inc.
Date: ~ August 6;_"1998' ‘ ;
Re: State of Kansas v. Naramore
No. 77,069

Date of. Decmén June 26 1998 . ’ L
Court of Appeals of the State of Kansas ' o

The.following is a brief sumrmation of a recent Kansas Court of Appeals opinion:
involving the criminal prosecutxon of a physician who had been convicted of attempted
murder in the context of controllmg the pain of a termmally ill patient.

Legal Hi

Jury Trial/ January 1996: The jury returned verdicts of attempted murder on Cou'nt I
(see facts below) and second-degree murder on count II (facts not repeated for
purposes of this memo.) Dr. Naramore was sentenced to concurrent terms of 5 tq 20
years. He was free on parole af the time of the Court of Appeals decision.

Court of  Appeals decision: The court ordered acquittal of the physician because there
was insufficient evidence to bstablish criminal guilt. The Court believed that based on .
the medical testimony a reasonable jury would have to find reasonable doubt as to the
physician’s guilt- and as such should have reached a n(m-guilty verdict. :
* i
As of August 5th the Court of Appeals decision had not been appealed to the Kansas
Supreme Court : : :

.ase:

78 year old woman with a history of cancer which at the time of her admission to the '
hospital in May 1992 had spread widely and she was considered terminal. The patient
at that time was experiencing increasing pain. Dr. N., after examining her, spoke with
the family re: increasing th{: pain medication. They discussed her living will and that
the increased use of pain medication could possibly hasten her death. The family
agreed to increase the medication. Dr. N. gave the patient two different types of pain
medication, however, the fa{imily only gave consent to small amounts of morphine due
to fears of respiratory failure. Dr. N. removed himself from the case because of

! . i

!
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conflicts with the family regarding the amount of pain medication that was
appropriate. She was transported to another hospital where she died several days later.
( . . '

Implications:

The Court of Appeals decision'is a victory and may lift some of the uncertainty |
regarding criminal liability. However, there is concern that a criminal prosecution
such as this one, even though ultimately in the physmlan s favor, will still have a
chilling effect on the prescnbmg of sufﬁment narcotics to control pain in the .
termmally 111

Although today’s technology can alleviate most severe pain, studies show that many
terminally ill people still die in pain. It is clear from the literature that doctors .
undertreat pain. There are several barriers to the treatment of pain, not the least being -
physicians’ fear of disciplinaryiactions and ¢riminal prosecution. While criminal

' prosecutions such as this one are relatively few, even the possibility of an investigation
. can significantly inhibit a physician’s willingness to provide the quantities of strong
narcotics necessary to reheve some severe pain. The ramification of cases such as thls
could be enormous.
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" NATIONAL OFFICE:
1035 .30th Street, NW
Washington, DC 20007
202-338-9790
1-800-989-9455
fax 202-338-0242

PrOGRAM OFFICE:
475 Riverside Drive
Room 1852
New York, NY 10115
212-870-2003

fax 212-870-2040

August 5, 1998

The Honorable Orrin Hatch

Chairman of Senate Judiciary Committee
SD-224 Dirksen Senate Office Building
Washington, DC 20510-6875

Dear Chairmén Hatch: -

As Executive Director of Choice In Dying, | appreciate the opportunity
to submit this letter for the récord for the July 31st Senate Judiciary Committee
‘hearing about physician assisted suicide. I am writing about S.2151, “The
Lethal Drug Abuse Prevention Act.” Choice In Dying, which pioneered living
wills, is a 56 year-old not-for-profit organization dedicated to improving the
way people die in this country by improving communication between patients,
families and their doctors and by educating everyone about alternatives to
physician assisted suicide. In December and earlier this month we conducted .
briefings at the Capitol for legislators, their staff, and the health care

- community about such alternatives.

We urge you on behalf of our 140,000 supporters from all around the
country, to oppose or radically amend, S.2151. Our constituents are terminaltly
ll patients, members.of their families and their health care providers. They are
concerned that the proposed legislation, if enacted, will not facilitate much
needed improvement in care for the dying (and thus dramatically decrease
interest in physician assisted suicide), but rather would result in serious
backsteps in such care, particularly related to pain management.-

According to a 1997 Institute of Medicine study, physicians already are

" wary of treating pain effectively because of existing drug prescribing laws and

regulations. S.2151 will increase hesitancy to adequately prescribe by raising
the specter of career-damaging Drug Enforcement Agency (DEA)
investigations of prescribing decisions. Who would want to tell a person, dying
in horrendous pain, that sufﬁcxent pain medication cannot be prescribed '
because the intent of such a prescription might be misinterpreted?

Instead of moving.legislation that would result in punishment for those

~ in pain, | strongly encourage you to debate and pass laws that will i improve

access to humane, compassionate, high-quality end-of-life care. Such laws, for
example, might include requirements that physicians demonstrate competence
in pain management before being granted license to prescribe controlled
substances. Or such laws might include much more robust and far-reaching
education for the public about options to physician assisted suicide like hospnce

and other palhatxve care programs



Chairman Orrin Hatch
August 5, 1998 R
Page 2
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One excellent bill vthz'it would do this is the bipartisan Advance Planning .

and Compassionate Care Act of 1997, S.1345. We urge you to discuss this
proposed law with Senator Susan Collins (R-ME) and Senator Jay Rockefelier
(D-WYV), its primary sponsors, and to support this effort.

We stand ready to work wrth you to create pollcy and other proposals
that will help improve care for the dying and their families and ‘provide truly
better optxons to physxc:an assisted suicide.

Smcerely yours,

t

- Karen Orloff Kaplan, MPH ScD
_Executive Director

'

i
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IN DYING

NarionaL OFFICE:
1035 30th Street, NW
Washington, DC 20007
202-338-9790
1-800-989-9455
fax 202-338-0242

PrROGRAM OFFICE:
475 Riverside Drive
Room 1852
New York, NY 10115
212-870-2003
fax 212-870-2040

Dear Chairman Hyde:

August 5, 1998

The Honorable Henry J. Hyde

Chairman, House Committee on the Judiciary
2138 Rayburn House Office Building
Washington, DC 20515-13‘15 '

i

As Executive Director of Choice In Dying, | am writing to express our
opposition to HR.4006, “The Lethal Drug Abuse Prevention Act.” Choice In
Dying, which pioneered living wills, is a 56 year-old not-for-profit organization
dedicated to improving the way people die in this country by improving

~ communication between patients, families and their doctors and by educating

everyone about alternatives to physician assisted suicide. 1n December and
earlier this month we conducted briefings at the Capitol for legislators, their
staff, and the health care community about such alternatives.

We urge you, on behalf of our 140,000 supporters from all around the
country, to oppose or radrca]ly amend, HR.4006. Our constituents are
terminally ill patients, members of their families and their health care
providers. They are concerned that the proposed legislation, if enacted, will
not facilitate much needed improvement in care for the dying (and thus
dramatically decrease interest in physician assisted suicide), but rather would
result in serious backsteps in such care, particularly related to pain
management. ‘ ;

According to a 1997 Institute of Medicine study, physicians already are
wary of treating pain effectively because of existing drug prescribing laws and
regulations. HR.4006 will increase hesitancy to adequately prescribe by raising
the specter of career-damaging Drug Enforcement Agency (DEA)

 investigations of prescribing decisions. Who would want to tell a person, dying

in horrendous pain, that sufficient pain medication cannot be prescribed
because the intent of such a prescription might be misinterpreted?

Instead of moving legislation that would result in punishment for those
in pain, I strongly encourage you to debate and pass laws that will improve
access to humane, compassionate, high-quality end-of-life care. Such laws, for

"example, might include requirements that physicians demonstrate competence

in pain management before being granted license to prescribe controlled
substances: Or such laws might include much more robust and far-reaching
education for the public about options to physician assisted suicide like hOSplCe
and other palhanve care programs S

¢
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: Chairrﬁan Henry J. Hyde
"~ August 5, 1998 :
~ Page 2

‘ One excellent bill that would do this is the bipartisan Advance Planning
and Compassionate Care Act of 1997, HR.2999/5.1345. We urge you to
discuss this proposed law with Representative Sander Levin (D- MI), Senator
Susan Collins (R-ME) and Senator Jay Rockefeller (D WV), its prlmary

“ sponsors, and to support this effort.

We stand ready Tto work with you to create pdlicy and other proposals
that will help improve care for the dying and their families and provide truly
better options to physician assisted suicide. .

- Sincerely yours,
|

Karen Orloff Kaplan, MPH, ScD
" Executive Director
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The Honorable Henry J. Hyde ., , T
U.S. House of Representatives - . :

2110 Rayburn House Office Building
Washington DC 20515-1306

-Dear Congressman Hyde:

i

The American Society of Clinical Oncology (ASCO) is the medical
professional society that represents physicians and other health professionals that
treat people with cancer. ASCO’s more than 12,000 members are trained to
provide the best available care including pain management, to the millions of
Americans with a diagnosis of cancer. We are writing to express our concern
about the unintended consequences of legislation recently introduced in the Houise
and referred to the Comm1ttee on the Judiciary. L

The “Lethal Drug Abuse Prevention Act of 1998, H.R. 4006,
would greatly expand the authority of the federal government to regulate the |
dispensing of pain medication under the Controlled Substances Act. While the
legislation purports to be limited to cases in which physicians “intentionally”
prescribe controlled substances for the purpose of assisting suicide, the question
of intent may be a difficult one to resolve. The risk of losing the ability to '
prescribe such essential medications will undoubtedly deter some physicians from

-aggressive treatment of pam 'in patlents w1th cancer and other life-threatening |

diseases. ' L |

The failure adequately to address pain is a major issue in the
treatment of cancer, and the problem is particularly acute among the elderly and
minorities, as recently reported in a study published in the June 17, 1998, Journal
of the American Medical Association (JAMA. 1998;279:1877-1882). One reason
for this inadequacy is identified in an accompanying editorial--i.e., physician
fears of regulatory scrutiny inder the Controlled Substance Act if they
aggressively treat cancer pain. Thus, under existing legal requiréments,.
physxmans are already reluctant to prescribe pain medications in sufficient
quantities to control pain. We fear that an additional layer of regulatory )
uncertainty generated by the proposed legislation would make an already bad
situation even worse. , : :


http:hup:/lwww.asco.org
mailto:asco@asco.org

Patients in the last days of life as a result of cancer have a right to aggressive,
treatmerit of their pain. Quantities of controlled substances required to address this intense pain
may approach levels that could be misinterpreted as reflective of an intent to assist in suicide,
.even though there may be no such intent. No physician that prescribes pain medications will fail
to take account of the possibility that prescribing decisions may be second-guessed by the new
bureaucracy that would be established under the legislation.

There is no question that this new regulatory regime will exert a chilling effect on
the prescribing decisions of physicians confronted with uncontrolled cancer pain in their patients."
This is a shame because states generally have demonstrated their competency to regulate the
difficult issues related to pain management and potential assisted suicide. We have serious
reservations about the necessity for creation of a new federal bureaucracy in the form of the .
Medical Rev1ew Board on Pain Relief.

People with cancer rightly expect their physicians to prescribe the necessary -
medications to treat their pain. They do not want their physicians to be deterred from adequately
treating their cancer pain by the threat of oversight from a panel of federal regulators. We urge
the sponsors of this legislation to reconsider its advisability and request that members of the -
Committee w1thh01d their support.

For your information, ASCO’s policy statement on “Cancer Care at the End of
Life,” which addresses regulation of pain management and the difficult question of assisted
suicide, is available on the Society’s web page at www.asco.org/prof/pp/html/f-pl.htm. Please
feel free to contact Deborah Kamin, ASCQ’s Director of Publlc Pohcy, at 703-299-1050, if you
have any questions or require further information.

Sincerely,

o

" Allen Lichter, M.D.
' President


www.asco.org/prof/pplhtmllf-pl.htm
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August 6, 1998

United States Senate . '
131 Russell Senate Office Building
Washington, DC 20510-4402

Dear Senator Hatch: '
The Amertcan Socnety of Clinical Oncology (ASCO) is the medtcal
professional society that represents physicians and other health professionals that
treat people with cancer. ASCO’s more than 12,000 members are trained to . -
provide the best available care, including pain management, to the millions of
Americans with a diagnosis of cancer. We are writing to express our concern.
about the unintended consequences of legislation reccntly introduced in the House .

"and referred to the Commlttee on the Jud1c1ary

The “Lethal Drug Abuse Prevention Act of 1998 ” 8. 2151 would
greatly expand the authority of the federal government to regulate the dlspensmg
of pain medication under the Controlled Substances Act. While the legislation
purports to be limited to cases in which physicians “intentionally” prescribe !
controlled substances for the purpose of assisting suicide, the question of intent
may be a difficult orie to resolve. The risk of losing the ability to prescribe such
essential medications will undoubtedly deter some physicians from aggressive

.treatment of pain in patients with cancer and other life-thfeatening diseases.

The fallure adequatcly to address pam is a major issue in the .
treatment of cancer, and the problem is particularly acute among the elderly and ‘
minorities, as recently reported in a study published in the June 17, 1998, Journal
of the American Medical Association (JAMA.1998;279:1877-1882). One reason
for this inadequacy is identified in an accompanying editorial (JAMA.1998;279:
1914-1915) --i.e., physician fears of regulatory scrutiny under the Controlled
Substance Act if they aggressively treat cancer pain. Thus, under existing legal‘
requirements, physicians are already reluctant to prescribe pain medications in :
sufficient quantities to control pain. We fear that an additional layer of regulatory
uncertainty generatcd by the proposed legislation would make an already bad '
situation even worse.


http:h'ttp:llwww.asco.org
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. Patients in the last days of life as a result of cancer have a right to aggressiv:g .
treatment of their pain. Quantities of controlled substances required to address this intense pain
may approach levels that could be misinterpreted as reflective of an intent to assist in suicide,
even though there may be no such intent. No physician that prescribes pain medications will fail
to take account of the possibility that prescribing decisions may be second-guessed by the new
bureaucracy that would be established under the legislation. '

There is no question that this new regulatory regime will exert a ChiIling effect on

the prescribing decisions of physicians confronted with uncontrolled cancer pain in their patients. - }

This is a shame because states generally have demonstrated their competency to regulate the
difficult issues related to pain management and potential assisted suicide. We have serious
reservations about the necessity for creation of a new federal bureaucracy in the form of the
Medical Review Board on Pain Relief. ' ‘

People with cancer rightly "expect their physicians to prescribe the necessary

medications to treat their pain. They do not want their physicians to be deterred from adequately

treating their cancer pain by the threat of ¢versight from a panel of federal regulators. We urge
the sponsors of this legislation to reconsider its advisability and request that members of the °
Committee withhold their support. '

: For your information, ASCO’s policy statement on “Cancer Care at the End of
Life,” which addresses regulation of pain management and the difficult question of assisted
suicide, is available on the Society’s web page at http://www.asco.org/prof/pp/html/f-pL.htm.
Please feel free to contact Deborah Kamin, ASCQO’s Director of Public Policy, at 703-299-1050,
if you have any questions or require further information.

1

| Sincerely,

te. ot

“Allen Lichter, M.D.
.President :
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- thoroughly and has concluded that adverse action against
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Dear Mr. Chairman:

This is in response to your request concerning the question
whether the Department of Justice, through the Drug Enforcement
Administration ("DEA"), may invoke the Controlled Substances Act
("CSA"™), 21 U.S.C. §§ §€01-971, to take adverse action against
phy51c1ans who assist patients in ending their lives by prescribing
controlled substances. The issue has arisen in the context of
Oregon’s "Death with Dignity Act," Oreg. Rev. Stat. §§ 127.800-
127.995, which permits physicians to assist competent, terminally
111 patients in ending their' lives in compliance with certain

detailed procedures. The Department has reviewed the issue

a
physician who has assisted in a suicide in full compllance with the

Oregon Act would not be authorized by the CSA.

The Oregon Act was approved by Oregon voters on November 8,
1994, and went into effect on.October 27, 1997. The Act provides
for a detailed procedure by which a mentally competent, terminally
ill patient may request to end his or her life "in a humane and
dignified manner." O.R. S. § 127.805. The procedure requires, for
example, that the patlent s competence and the voluntariness.of the
request be documented in writing and confirmed by two witnesses,
see id. § 127.810(1), that the patient’s illness and competence and
the wvoluntariness of‘ the request be confirmed by a second
physician, see id. § 127.820, and that the physician and patient
observe certain waiting periods, see id. §§ 127.840, 127.850. Orice
a request has been properly documented and the requisite waiting
periods have expired, the  patient‘s attending physician may
prescribe, but not administex, medication to eéenable the patient . to
take his or her own life. As a matter of state law, physicians

acting in accordance with the Oregon Act are immune from liability

as well as any adverse dlSClpllnary action for having rendered such
assistance.

Prior to the Oregon Act’s taking effect last year, you wrote
to DEA Administrator Thomas Constantine seeking the DEA‘s view as
to whether delivering, distributing, dispensing, prescribing, or

administering a controlled substance with the intent of assistlng
in a suicide would violate the CSA notwithstanding a state law such
as the Oregon Act. In - response, Administrator Constantine
explained that “physzcman—assisted suicide would be a new .and

"different application of*~the.CSA," and that the determinaclon
whether to pursue adverse action under the CSA would first ‘Yequire

"a medico-legal investightion" involving "state and local. law
enforcement agencies and prosecutors.! He also stated, however,
that "the activities that you described in your letter to us would
be, in our opinion, a violation of the CSA." _Subsequently, many
other Members of Congress have "sent letters urging that I support
the DEA’s conclusions and enforce federal laws and regulations
accordingly. I have recemved other correspondence supportlng a
contrary conclusion. : -

'
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.The Department has conductéd’a thorough and careful review. of
the issue of whether the CSA authorizes adverse action against a

phys;cian who prescribes a controlled substance to assist in a
suicide in compliance with Oregon law. : 3

The CSA is a complex regulatory scheme that controls the
authorized distribution of scheduled drugs. Physicians, for
example, are authorized to prescribe and distribute scheduled drugs
only -pursuant to their registration with the DEA, and the
unauthorized distribution of drugs is generally subject to eriminal -
and administrative  action. The relevant provisions of the CSA
provide criminal penalties for physicians who dispense controlled
substances beyond "the course of professional practice," 21 U.S.C.
§ 802(21), see id. § 841(b), and provide for revocation of the DEA
drug registrations of physicians who have engaged either in such
criminal coenduct or in other "conduct which may threaten the public
health and safety," id. § 823(f). Because these terms are not

further defined by the statute, we must lcok to the purpose of the
CSA to understand their scope.

The CSA was intended to keep legally available controlled
substances within lawful channels of distribution and use. See S.
Rep. No. 91-613, at 3 (1969). It sought to prevent both the
trafficking in these substances for unauthorized purposes and drug
abuse. The particular drug abuse that Congress intended to prevent
was that deriving from the drug’s "stimulant, depressant, or

hallucinogenic effect on the central nervous system," 21 U.S.C. §
-811(f) . ‘ » '

There is no evidence that Congress, in the CSA, intended to
displace the states as the primary regulators of the medical
profession, or  to overxride a state‘s determination as to what
constitutes legitimate medical practice in the absence of a federal
law prohibiting that practice. Indeed, the CSA 1s essentially
silent with regard to regulating the practice of medicine that
involves legally available drugs (except for certain specific
regulations dealing with the treatment of addicts, gee 42 U.S.C. §
257a; 21 C.F.R. § 291.505).

Even more fundamentally, there is no evidence that Congress,
in the CSA, intended to assign DEA the novel role of resolving the
vearnest and profound debate about the morality, legality, and
practicality of physician-assisted suicide," Washington v.
Glucksberg, 117 S. Ct. 2258, 2275 (1997), simply because that
procedure involves the lse. of controlled substances. If Congress
had assigned DEA this role under the CSA, it would ultimately be
DEA’s task to determine whether assistance in the commission of a
suicide, in complianice with a state law specifically permitting and
regulating such - assistance, nevertheless falls outside the
legitimate practice of medicine and is inconsistent with the public
interest. These gquestions, ‘however, are not susceptible of
scientific or factual resolution, -but rather are fundamental

2
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questions of morality and public policy. Such a mission fallé well
beyond the purpose of the CSA.. o

The state of Oregon has reached the cons1dered judgment that
physician-assisted suicide should be authorized under narrow
conditions and in compliance with certain detailed procedures.
Under these c1rcumstances, we have concluded that the CSA does not
authorize DEA to prosecute, or to revoke the DEA registration of,
a physician who has assisted in a suicide in compllance with Oregon
law. We emphasize that our conclusion is limited to these
particular circumstances.’ Adverse action under the CSA may well be
warranted in other circumstances: for example, where a physician
assists in a suicide in a state that has not authorized the
practice under any conditions, or where a physician fails to comply
with state procedures in doing so. However, the federal
government’s pursuit of adverse actions against Oregon physicians
who fully comply with that state’s Death with Dlgnlty Act would be

beyond the purpose of the CSA.

Finally, notwithstanding our interpretation of the CSA as it
applies to the Oregon Act, it is important to underscore that the
President continues to maintain his longstanding position against
assisted suicide and any Federal support for that procedure. This
position was recently codified when he signed the Assisted Suicide
Fundlng Restriction Act last year. While states ordinarily have
primary responsibility for regulatlng physicians, the President and
the Administration nonetheless remain open to working with you and
other interested members of Congress on this complex but extremely
important issue. .

Sincerely,

: Janet Reno

. //’ N :
cC: o
Ranking Minority Member




TALKING POINTS FOR CALL TO SENATOR WYDEN

° I am calling c¢oncerning the physzcman -agsisted suicide
issue. We have reviewed the issue thoroughly and we have
concluded that adverse action against a physician who has

~aseglsted in a suicide in full compliance with the Oregon‘s
"Death with Dignity Act" would not be authorized by the ‘
Controlled Substances Act.

° We have concluded that.the Cdntrolled Substances Act does
not displace the states as the primary regulators of the
medical profegsion and cannot be used to override a state’s
determination as to what constitutes legitimate medical

practice in the absence of a federal law prohibiting that
practlce '

. Even more fundamentally, we have concluded that the
Controllaed Substances Act does not assign DEA the role of (
resolving the profourid debate about the morality, legality, !
and practicality of physician-assisted suicide, simply
because that procedure involves the use of controlled

substances.
® I want to emphasize that our conclusion is limited to the |
N particular circumstances of the state of Oregon, which has

reached the considered judgment that physician-aassigted
gulcide should be authorized under narrow conditions and in
‘compliance with certain detailed procedures. Adverse action
under the Controlled Substances Act may well be warranted 1n,
other circumstances. [If asked: For example, where a ‘
physician assigts in a suicide in a state that has not =
authorized the practice under any conditions, or where a
physician fails to comply with state procedures in deoing ,
go.] "
. [Tf asked whether wa would support legislation giving this
authority to DEA or some other agency:]  While states
ordinarily have primary responsibility for regulating
physiczana. the President and the Administration nometheless
remain open to working with you and other interested members
of Congress on this complex issue.’ ,

. Later this mprning; we*will be sending you a letter
detailing our analysis of thls issue. :

] Thank you for your patience as the Department conducted the
,  thorough review that this isaue desgerved.

i

' As background, you should know that the White House wants
to remain flexible at present on this question and on the
question of which agency, if any, would be appropriate to get
such authority. '
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MEMORANDUM

Jonathan Schwartz ~ - ' June 4, 1998
Chris Jennings
Outstanding Qs & As vis a vis assisted suicide

i

Gregory King, Gat‘jy Grindler, and J oe Graupensterger

‘Thank you for the Justice Department’s solid work on the assisted suicide issue. We greatly

appreciate it. The following are a few questlons that we will use to answer pohcy questlons that ;
may arise after the release of the Department’ s decision:

Q.

Does the Administration support legislation that criminalize, or ﬁenalize in any
other way, through Federal statute actions taken by health care professionals that
hasten the death of terminally ill people?

The President has a longstanding position against assisted suicide or any Federal support -
for this practice.. This position was codified as he enacted into law the Assisted Suicide
Funding Restriction Act just last year.. Although he recognizes that states traditionally
regulate medical practice, he is open to reviewing legislation that may emerge from
Capitol Hill on this subject. |

Does that mean that he supports or'dpposes a legislative intervention in this area?.

It means he recognizes there is great interest on both sides of this issue on Capitol Hill
and he is open to reviewing any initiative that addresses this important matter. It also

- means that this issue is one that should be carefully considered on the specific details and:
merits of any such legisTatién ~~not op the basis of a general concept of the desn'ablhty

(or lack thereof) of a legislative mterventlon .
. ! ‘ ) i

- What about simply giving the DEA the authority that Senator Hatch and

Congressman Hyde seem to appear to desire the agency to have to penalize
physicians for prescribing medicatigns that hasten death?

Again, it would be premature to comment on any legislation until and unless we have
seen and carefully reviewed it.



Some health groups, such as the AMA, are very concerned that legislation in this
area may further exacerbate the problem of under prescribing pain relief
medications for the terminally ill. They cite an Institute of Medicine (IoM) study
that concludes this is a chronic and extremely sermus problem. Does the
Administration share their concern?

The President is extremely concerned aﬁbout the documented problem of under-.
medicating terminally ill people. Terminally ill Americans frequently experience great
pain and, to the extent possible, should be relieved of it through appropriate medical
intervention. It is his hope that discussions around the issue of assisted suicide will not
further exacerbate this problem. He hopes to work with the Department of Health and
Human Services and the medical community to better inform physicians and other health
professionals about the problems associated with under-medicating. '

#



OREGON ASSISTED SUICIDE Q&As

[
t

What is the result of the Department’s review of the Oregon
Assisted Suicide, or "Death with Dignity" Act?

After a thorough review, the Department has concluded that
the Controlled Substances Act does not authorize any adverse
action against a phy81c1an who has assisted in a suicide in’
full compliance with the Oregon’'s assisted suicide law.

. ' i
Doesn’t the Controlled Substances Act give the federal
government the power'to regulate the prescription by doctors
of potentially lethal drugs?

The states are the primary regulators of the medical
profession. The Controlled Substances Act ardinarily should
not be used to override a state’s determination as.to what
constitutes a legitimate medical practice in the absence of
a federal law spec1f1cally prohibiting that practice.

Isn’t the decigion about whether the prescrxptlon of drugs

for the purposes of assisting a suicide one that should be
made by the DEA?

No. We have concluded that the Controlled Substances Act
does not assign DEA the role of resolving the profound
debate about the morality, legality, and practicality of.
physician-assisted suicide, simply because that procedure
involves the use of controlled substances.

Does this decision legalize assisted suicide throughout the
United States?

No. Our conclusion is limited to the particular
circumstances of the state of Oregon, which has reached the.
considered judgment that physician-assigted suicide should
be authorized-under narrow conditions and in compliance with
certain detailed procedures.. Adverse action under the
Controlled Substances Act may well be warranted in other
circumstances.

If a physician assigts in a suicide in a state that has not
authorized the practlce under any conditions, could the
federal government intervene?

Action may well be warranted in such a situation.

What if a physician fails to comply with' state procedures in
prescribing drugs to assist in a suicide?

Again, action may well be warranted.
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Why did it take so long to reach this conclusion? s

There are many complex issues involved and an appropriate

amount of time was taken for a full review? .

: . o
Does the DEA agree with this decision?
Yes. \

Did the White House review this decigion?

While the White House has examined the policy issues

~surrounding assisted su1c1de they did not participate in

our legal review.
Is that unusual?

No, the White House-office regularly looks at the policy
implications of legal decisions of major importance.

Was this decision influenced by pressure from Capitol Hill?

No, the decision was based on a careful and thorough review
of the state and federal istatutes that apply in this area. .

! i

Do you.think the DEA should be given statutory authorlty to

intervene in this area?

[

Not necessarlly Because of the complex moral, legal and
practical issues involved -- issues normally reserved to the
states -- that issue needs to be carefully examined before
we can reach a determlnatlon

Will you be sendlng 1eg1Blat1on to the Hill on this subject?

We don‘t anticipate sending leglslatlon at this time, A
however, we will be happy to work with members of Congress :
to determine if further actions are necessary.

How is this situation different than the one in California
where the federal government says the use of marijuana for
medical patients violates federal law?

Marljuana is a €chedule I controlled substance that cannot
be prescribed-by phy3101ans ‘under *any circumstances.
Phy8101ans are not barred from prescribing the drugs that
are at issue in Oregon

]



Does this mean that other states can act to legalize ;
assisted suicide? . _ '

'
B

The states are the primary regulators of the medical

profe851on ‘ ;
}

If California were to designate marijuana as a prescription

drug, would doctors there be able to prescribe it for

patlents? :

No, marijuana is a Schedule I controlled substance that.
cannot be prescribed under any circumstances. States are
not empowered to reschedule drugs under the Controlled
Substances Act.





