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The, Assisted Sui¢ide~runding, Restrictlbn Act'.\)f' .199.7" .',PUb,~:;,':~~" , .. ' 
No. 105-12 (ApriJ::3.0,,:::1997), bans the ,use' of'federalf~qs":!td 
pay for or promq(e aS~sisted fJuici,de. ,tt'hecenf;ral"restrli¢t::.l:9n 
in the Act is phrase<;i. in the, following tenns:,:"~J~J9,___f,t.JJ14S." .. ,,.· 
approp:+iated bY$~(;mgr.essfor the p~rp~9.s'e'of,'p~yl:~g: ;(Q.g~c"'t;.;~lY. ~ " 

"oriridirectlylt'J.Q?,·t~e :proyision'Jof:~h~alth·'d.ci;tEf!5"~~ig:~!;ih:~Y .:: . 
,be ~ 1f~~?n.. (l:t ,·',~:~~f~x:q~~~~\~ (2). tP·.~~~¥-'?~p.f~ .. ~.p~,:J3,'>,:, ~t;!?:)~~~i~!cl;~t, : " 

: . ":"" . hE!al~h,' ·'b.ez:1e,f;t:~:::.£9v~rag,e ,includ~P9;i7:7':,'any:. ';~~'!;J::~ ,:,,:-~;r£;'serv ,C~"· , 

.. -'~:,£~~~~~~~~;f~~l:, ~,,"r::~I~~j~a~~{~!~'!fu~:' at~~~{2tJ:~~8_~~_~" ;~,,~,:,::~ '. " 
, ':~$sfs1i.eQ:';vsuictaer:~~~~~·~aBJ:a~:··'6·r-,'~e.r~ t;;':.. .ilJ.ci::ilg' . .-"~·· '$e;c-:~~,:-~_:(a-r~'" , 

" ... """,::~~',,::, -~~~·.··;;l~~J~f~"~~;'~li~~~::' :t:he' ·liii~f;0t~i£~'~:;t:;it:ti;::::}th~;)~i&:ii£i.·
',', "":;':';:~:';'futiii~b:ihg "'bf~"eervices' "'(as ":dlst:inguiShed 'frOm funding):' 'is 


applicable only to federal employees and to services provided 

in federal facilities. That provision states that Dno such 

itemor·service,JIiay ·befurnished for the purpose of causing" 

death by assisted suicide, and applies to items and services 

furnished (l)' uby or iti a health care facility owned, or 

operated by the Federal government," or (2) "by any physician 

or other individual employed by the Federal government '; to 


'provide health care services within the scope of the 
physician's or individual's employment. a Sec. 3{C). 

• 	 Nothing in the Act authorizes the federal governmen~ to take 
adverse action against a private physician for assisting in a 
suicide in a non-federal facility. 
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-Assisted Suicide 'Funding Restriction Act of 1997· 

; I 

•. 	 The Assisted Suicide ,Funding Restriction Act of 1997,' PUQ~ L. 
No., 105-12 (April 30, 1997), ,bans the use 'of.. federal"-funds-::to,' 
pay for, or promote assisted suicide.' ' 

• 	 The Act does not have any effect on the eont.rolled~tibst~nces . 
Act· (eSA), 'and nothing in, cheAct is inconsJ$t.Emt: ,:":wi Ch;.thf.b 
~9~clusion.:: that .the ,-eSA "wasnot;~·iritepde.d .·to.~~~.~h.q;.ize·;:·~EA .."t;:o:· 
ta~e· "adv:erse action~g!l,~nst'aphx~l.~ciaI( .. ~~.o.. ,~$~.~s:tS);.;~·~;::~ ... 

:. 	 sUl.cide.1n:':compliance'wlt.-h,'·st.ate"l'aw.:., :·c,. .. ··.·c.·'.;.. ·., '. 

", .::·:~i:.',:;:.j:,.;~·::.;i,.:::J:·;~:·.,~.q<?~~r:~i~~;~·~ound·.··::i1i~~:~~~~~~~-1#:~t;~;Ei~:fS~i:!~~t~1:,~~~~';~-["if!~{i.~~~wf~~l,~.'·~~~~.: ": ': . 

. . ,':~., '.,. . . " ...-;'-:~re~e.n;t",;legal~~sdevelop~e'rit-s~;:·Jt~··may,become ,A·I.a~fQl,· :lon',dl·reas:;,:ofo. ,:. '. . 

.. " ,,'.: ~·the··~,Vnit:ed·:State5..;t;O:L·f.ur:n.ish~.s:e_~;'~.E!s.:J~n~;S,upPQl:'tyi9f'.·,~·:.-iS4·¢li::j~+~,~'_ ' 
.:, .:. '.·~ct:·~Viti~.s~,,·[assi'stf!d.·~4iC::ider·~utna.p:~.s:ia/~ca.:nd.:m~rciy;){ill'ingF~'" .~,'::'.-

",". ·'·-~~-::·;'"·.':;·~:;"i~ ···-~t:~<~·~~~~~~·· ~'~:::~~~:,""presi'~en~' ~l~n~'on stated:, . 'liThe . 
restrictions on the use of funds contained in [section 
5 (a) (3)·1, properly construed, 'will 'allow the Fede'ral 
Government to speak with a clear voice in opposing these 
practices. I, 1997 U.S.C.C.A.N.S8 (April 30, 1997). He waS 
addressing'a portion of the Act ensuring that federal funds 
"not be used to subsidize legal assistance or other forms of 
advocacy in support of legal protection for assisted suicide, 
euthanasia, or mercy killing. n Id. He proceeded to emphasize 
that the First Amendment required a narrow construction of 
this provision as covering only activities with the Ptlrpose iof 
advocating assisted suicide, and not those providing IIforums 
for the free exchange of ideas." ~,. 

• 	 'Nothing in President Clinton I s signing statement is 
inconsistent. with the conclusion that. the CSA was not' intended 
to authorize DEA to take adverse action against a physician 
who assists in a suicide in compliance with state law ~ or with 
the conclusion that such adverse action is. unwarranted for 
reasons unrelated to opposition'to assisted suicide (such as 
federalism concerns) . 

http:U.S.C.C.A.N.S8
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Oregon Initiative Procedure 

• 	 The Oregon ConstitutiQn provides that II [t] he peoplefj:'esetvEftio 
themselves the in~tiat:ive power, which is to propose -'la\ris 
. . • and enact or rej'ect them at an election independently','df, 
the Legislative AssefiiDly.1I ,Or. Const. art., 'Iv, § -1(2),(a):. 
The Oregon Death,Witli:~;:Dign.1.ty Act. was' enacted- through ',the: ~ ", 
initiative process; "~ , 

,The legislature ap~arZ~tlY 114s the authc;r'~ty t~'.'r¢~~~{,~j:~~I~;~ ::, ' , 
passedbyinitiative_::J~st as' it 'can- repealan,':act"-pas,liE!df~'l;)~~:, :" , 
the legis:t,a.,tu;e·its~lft:i:!~Althotlgh' neitl1.er::,~the,'C6ns~i:~~ti'iqn?no:i;;E ;'.~::'5.c 

,:'.': ',', ~st~~ut~s~>:'spec;:ifi'ca;rly~addre;ss ,'repeal,'" of.., iriitiatiy~s~";/~t:trer~'!~
• .;.- ':."7 

.. " .~regonSupreme:.~~:;Cour~~'has stated"that "tlie:-'Le·gis1.a.tiv~::~:' 
Assembly, when, c<:lnY.'en'ea~ may amend or, -z.;~peal-a ,la~t;"passeg;,:JJ}T;;~~_:.__ :.. ~, 
"the, people.:n,'_Stat~"'ex~rel.'CarSon v. KOZeI'T :2'1'Oc.,P,.,·:5l:3',"S'14 ' 
,,(Or.• -T928)~' >",' .. ,. --~'P:'-"""'" ,,-.. ' , , 	 , 

• 	 However I the Oregon legislature apparently has never repealed 
an initiative. Out of 99 voter-approved initiatives since 
1904, the S.ecretary of State reports that none has been 
repealed by the legislature. Portland Oregonian, March 1, 
1997,p. D1. "Many legislators consider it heresy to override 
the will of the people.:" l.d.... 

•. 	 After efforts in the legislature to repeal Oregon I s Death With 
Dignity Act failed last 'year, an initiative to repeal the Act 
was placed before voters. Voters rej ected th~: repeal 
initiative on November 4, 1997. ' 

http:Death,Witli:~;:Dign.1.ty
http:AssefiiDly.1I


PAIN CARE COALITION 

A National COalitionfor RespJnsible Pain Care 

July 31, 1998 

The Honorable Henry 1. Hyde 
U.S. House of Representatives 
Washington, DC 20515 

Dear Representative Hyde: 

Improving end-of-life care is a priority for the Pain Care Coalition. In its attempt to prevent certain 
behavior, H.R. 4006, the Lethal Drug Abuse Prevention Act, will have a detrimental effect OQ end-of
life care and seriously harm existing patient care. Rather than passing the proposed legislation, 
therefore, the Pain Care Coalition urges ,Congress to engage in a meaningful and thoughtful debate 
on this complex issue. . . , : 

Many patients with terminal illnesses suffer debilitating pain every day: The foundation of good 
end-of-life care for these patients includes appropriate pain relief. Unfortunately, as recently:noted ' 
by the Institute of Medicine, pain is currently under-treated, in part due to existing laws and 
regulations. 

Patients in severe pain require a variety of necessary services for pain control. Options i~c1u~e the 
use of medications, such as narcotics, medical procedures, and other non-medicinal interventions. 
One 'of the means to control pain in some individuals is the use of narcotics, at dosages varying 
depending upon the clinical circumstances. We are concerned that H.R. 4006 will exacerbate the 
under-:-treatment of pain. 

Faced with the potential investigation by the Drug Enforcement Agency, the majority of physicians 
will be fearful to prescribe pain-relievin'g narcotics, even to those patients in need. In its current 
form, this bill could have a damaging effect by limiting one key element of appropriate patient care, 
particularly in those patients who suffer from terminal illness . 

. An additional concern is that the billthreatens a patient's right to privacy, because any govetnment 
review ofa physician's actions would require the physician to disclose details of the patient care that 
should be held in the strictest confidence. 

The Pain Care Coalition 6pposes physician-assisted suicide. However, we are writing to express our 
opposition ,to H.R. 4006 in its current fqrm. We stand ready to work with Congress as it· undertakes . 
the critical task ofimproving end-of-life care. ' 

, ' 

AMERICAN ACCADEMY OF PAIN MEDICINE. AMERICAN ASSOClAnON FOR THE STUDY OF HEADACHE. AMERICAN PAIN SOCIETY 

1875 EVE STREET, NW,1Zryi FLOOR ,. WASHINGTON, D,C. 20006-5409. TELEPHONE: (202) 466-6550 : 



The Pain Care Coalition is a national coalition which advocates for responsible pain care policies at 
the federal level ;and was founded by concerned organizations representing the interests of pain care 
professionals and their patients. Constituent members of the Coalition represent a broad spectrum of 
physicians and other health care professionals involved in the diagnosis and treatment of patients 
suffering from pain, biomedical and related researchers, and professionals studying the effectiveness 
of diagnostic and therapeutic approaches to eradication or lessening of pain. 

Thank you for your consideration. 

Sincerely, 

Joel R. Saper, M.D. 
Chair 

\ 

• Page 2 ·1 
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PAIN CARE COALITION 

. A National COalitionforResponsible Pain Care. 

July 31, 1998 

.; . 

The Honorable Orrin O. Hatch 
United States Senate 
Washington, DC 20510 

Dear Senator Hatch: ... 

Improving end-of· life care is a priority for the Pain Care Coalition. In its attempt to prevent c;ertain 
behavior, S. ·2151, the Lethal Drug Abuse Prevention Act, will have a detrimental effect on enp-of
life care and seriously harm existing patient care. Rather than passing the proposed legislation, 
therefore, the Pain Care Coalition urges Congress to engage in a meaningful and thoughtful debate 

•. I 

on this complex issue. I • 

Many patients with terminal illnesses suffer debilitating pain every day. The foundation of good 
end-of-·life care for these patients includes appropriate pain relief. Unfortunately, as recently noted 
by the Institute of Medicine, pain is currently under-treated, in part due to existing laws and 
regulations. 

Patients in severe pain require a varlety of necessary services for pain control. Options include the 
use of medications, such as narcotics,medical procedures, and other non-medicinal interventions. 
One ofthe means to control pain in som~ individuals is the use of narcotics, at dosages varying 
depending upon the clinical circumstances. We are concerned that S.2151 will exacerbate the under
treatment <;If pain.. 

Faced with the potential investigation by the Drug Enforcement Agency, the majority of physicians 
will be fearful to prescribe pain-relieving narcotics, even to those patients in need. In its current 
form, this bill could have a damaging effect by limiting one key element of appropriate patient care, 
particularly in those patients who suffer from terminal illness: 

An additional concern is that the bill threatens a patient's right to privacy, because any government 
review of a physician's actions would require the physician todisclose details ofthe patient care that 
should be held in the strictest confidence. . 

The Pain Care Coalition opposes physician-assisted suicide. However, we are writing toexpr'ess our 
opposition to S. 2151 in its current form. We st(ind ready to work with Congress as it underta~es the 
critical task of improving end-of-:life care.·. . 

. . I 

I ' . . 

AMERICAN ACCADEMY OF PAIN MEDICINE. AMERICAN ASSOCIATION FOR THE STUDY OF HEADACHE. AMERICAN PAIN SOCIETY 

1875 EYE SrREET, rNJ, 12TH FLOOR -,WASHINGTON, D.C. 200Q6..5409. TELEPHONE: (202) 466-6550 



I, 

The Pain Care Coalition is a national coalition which advocates for responsible pain care policies at 
the federal level and was founded by concerned organizations representing the interests of pain care 
professionals and their patients. Constituent members of the Coalition represent a broad spectrum of 
physicians and other health care professionals involved in the diagnosis and treatment of patients 
suffering from pain, biomedical and related researchers, and professionals studying the effectiveness 
of diagnostic and therapeutic approaches to eradication or lessening of pain. 

Thank you for y6UT consideration. 

Sincerely, 

Joel R. Saper, M.D. 
Chair 

• Page 2 
I, 
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2215 Constitution Avenue. NW 
American 
Pharmaceutical 

Washington. DC 20037·2985 
(202) 628-4410 Fax (202) 783-2351 The National Professional 

Association http://www,aphanet.org Society of Pharmacists 

APhA July 27, 1998 

The Honorable Henry J. Hyde , 

2110 Rayburn House Office Building 

Washington, D.C. 20515 


Dear Representative Hyde: 

The American Pharmaceutical Association (APhA), the national professional society of pharmacists,' 
has profound concerns about thepa,tient care implications of the Lethal Drug Abuse Prevention Act. 
of 1998, HR 4006. While the bill is intended to halt health professional involvement in assisted 
suicide, in reality it would have a significant negative unintended impact on patient care and on the 
practice of pharmacy. 

Our concerns with. the bill arise from the chilling effect of new regulatory requirements fo~ the use 
of controlled substances. The new ,requirements of HR 4006 will have the same negative ~mpact that 
other regulatory requirements have,had-a decrease in the prescribing and use of controlled· 
substances. This often occurs b~cause prescribers fear prosecution for overuse of controlled· 
substances when their patients require large doses to control chronic pain. Discouraging controlled 
substance use will hurt patients in pain. Pain management is already generally inadequate; and 
controlled substances are one of the best weapons doctors and pharmacists have in fighting chronic 
pain. Attached please find two summaries of the scientific literature supporting these contentions. 

We know from these studies that further intimidation of health prOfessionals will worsen the already 
substantial problem of poor pain management in our country. While it may be difficult to ' 
understand-and hard for health prqfessionals to admit-study after study has concluded thilt pain 
management in the United States health care system is abysmal. It is particularly inadequate when it 
comes to managing the pain of the elderly and minorities . . 

This bill is no solution to assisted suicide, and will worsen the real problem: poor end of life care. 
By leaving more patients in uncontrolled pain, H.R. 4006 may encourage demand for aSSisted 
suicide from thousands of dying patients, even if it does prevent a handful of patients from using this 
option in a State where it is legal. This is a poor trade-off and poor public policy. I 

APhA would welcome the oppor'tun;ity to discuss this bill with you. Please contact Susan G . 
. Winckler of my staff at 202/429-7533 should you· need more information. Thank you. 

A. Gans, PharmD 
utive Vice President 

, 
, . 

. " 

Enclosures 

cc: 'Susan C. Winckler, RPh, Director, Policy & Legislation .! . 



2215 Constitution Avenue, NW
American Washington, DC 20037·2985
Pharmaceutical (202) 628-4410 Fax (202) 783-2351 The National Professional 
Association http://www.aphanet.org Society of Pharmacists 

When Regulation Hurts: Undermining Good Pain Management 
I 

Physicians have been disciplined for legitimate prescribing of opioidanalges'ics. 

Nowak R. Cops and Doctors: drug busts hamper pain therapy . 


. The Journal ofNIH Research 4 (1992), 27-28. . 


• , I '. ' 

Controlled substance laws may obstruct good ·care.due to specific provisions or' fear: and 

misunderstanding surrounding legal requirements. "Pain-prescribing laws stand out ~n this . 

regard and, in the view of the committee, warrant revisions to minimize discouragernent of ' 

effective pain management." [Emphasis supplied] National Academy of Sciences. ! 


Institute of Medicine, 1997. "Approaching Death: Improving Care at the End of Life,". * 


In cases where large quantities of opioids are needed by an individuaL health care workers . 

may be reluctant to prescribe or qispense opioids if they feel there is a possibility of their 

professional license being suspended or revoked by regulators, even though the medical 

need for such drugs can be substantiated. World Health Organization Expert Committee. 

Cancer pain relief and palliative care. Geneva, Switzerland: WHO, 1990. 


, 
A nationwide study of cancer physicians showed "reluctance to prescribe" opioids and 
concern about "excessive regulations" are barriers to cancer pain management. Doctors' 
concerns were greatest in States with triplicate prescription programs. Von Roenn J,; 
Cleeland CS, et al. Results of physicians' attitudes toward cancer pain management 
Survey. Proceedings ofthe American Society ofClinical Oncology 10 (1991),326. : 

71 % of physicians surveyed in New York State reported they do not prescribe effective 
medication for cancer pain if such prescriptions would require them to use a special state
monitored prescription form for controlled substances--even when the medication is legal 
and medically indicated for a patient. 82% utilize drugs not requiring a triplicate form, 
even when an alternative drug is 'otherwise indicated, due to concern about regulatory 
scrutiny. New York State Public' Health Cout:lcil, Report to the Commissioner of Health, 
Breaking Down the Barriers to EjJectivePqin Mimagement: Recommendations to Inzprove 
the Assessment and Treatment ofPain in New York State, January 1998. * 

, , 

69% of California physicians surveyed stated the risk of disciplinary action made them 
more reluctant to use opioids in pain management. One-third reported that their patients 
may be suffering from neglected, treatable pain. Skelly FJ. Fear of sanctions limits: 
prescribing of pain drugs. American Medical News, August 15 (1994), 19. 

Prescriptions for controlled (Schedule II) drugs decreased by 60% one year'after 
imposition of a State triplicate prescription law for controlled substances, at a 1200-bed 
teaching hospital in Texas. [See 'last entry, page 2 for further explanation of "schedules."] 
Sigler K, Guernsey B, et al. Effe,ct of a triplicate prescription law on prescribing of 
Schedule II drugs. American Journal ofHospital Pharmacy 41 (1984), 108-111: * 

http:http://www.aphanet.org
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One-quarter of State medical licensing and disciplinary board members surveyed were 
unaware that prescribing opioids for an extended period for cancer pain is both legal and 
acceptable medical practice. Joranson DE. Federal and State regulation of opioids. 
Journal o/Pain and Symptom Management 5 (1990), SI2-23. 

54% of physiCians surveyed in a University of Wisconsin Study reported that due to 
concern over regulatory scrutiny they will reduce drug dose or quantity, or reduce the 
number of refills, or choose a drug that appears on a lower' Controlled Substances Act 
"schedule:': [Please see last entry, below, for further explanation.] Weissman D. Joranson . 
0, et al. Wisconsin physicians' knowledge and attitudes about opioid analgesic . 
regulatiorts. Wisconsin Medical Journal 90 (1991),671-675. . 

68% of Texas physicians responding to a statewide survey stated that they believed the 
Texas State Board of Medical Examiners influences pain treatment to some degree or to a 
great degree. Ralston RL Texas physicians' perceptions of regulatory barriers to adequate 
pain treatment. University of Texas at Houston Health Sciences Center. unpublished 
M.P.H. thesis (1995). 

In July 1993, Indiana abolished its triplicate prescription program, noting the program was 
not consipered to be a cost-effective means of reducing drug diversion and abuse. and 
citing concerns about possible negative effects the program had on appropriate prescribing 
and patient care. Angarola RT, Joranson DE. Recent Developments in pain management 
and regulation. American Pain Society Bulletin 1994: 4(1),9-11. 

Controlled substances are "scheduled" under the Federal Controlled Substances Act (CSA) 
according to their potential for dependence and abuse. Those with the greatest 
dependence/abuse potential and no currently accepted medical use are classified in 
"Schedule I." "Schedule II" includes the opioids and opiate derivatives. [Source: Section 
202 of CSA]. Opioids are the major class of analgesics used in the management of 
moderate to severe pain because of their effectiveness, ease of establishing an appropriate 
dose, and favorable risk-to-benefit ratio. These are generally the drugs of choice for pain 
management in terminal patients. The Cancer Pain Management Panel. Clinical 
Management of Cancer Pain. Practice Guideline No.9, Agency for Health Care Policy 
and Research, U.S. Department ofHealth and Human Services, March 1994 (pp 49-60). 

* Denotes a study referenced in the testimony of Calvin H. Knowlton, RPh, MDiv. PhD, 
before the House of Representatives Committee on the Judiciary Subcommittee on the 
Constitution,July 14,1998. 

2 
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APhA 
End of Life'Pain Management: A Public Health ~ri~is . 

"Undertreatment of pain and other symptoms of cancer is a serious and neglected 
public health problem" - National Cancer Institute, 1990 

50% of patients experience moderate to severe pain at least halfthe time in their last days of 
life. [Source: A controlled trial to improve the care' for seriously ill hospitalized patients: The 
Study to Understand Prognoses and Preferences for Outcomes and Risks of Treatment 
(SUPPORT). JAMA. 1995 (274): 1591-1598.] 

A large, four-State study found; 81 % of over 600 physicians in five hospitals reported "the most 
common form of 'narcotic abuse' in the care of the dying is undertreatment of pain." [Source: 
Solomon MZ, et al. Decisions ~ear the end oflife: professional views on life-sustaining 
treatments. American Journal ofPublic Health. 1993 (83): 14-23:] 

A study of 13,625 elderly cancer patients living in Medicare I Medicaid certified nursing homes 
found 26 percent of residents with daily pain received no medication for pain. Daily pain is 
prevalent among nursing home:residents with cancer; that pain is often left untreated. especially 
in African American and older patients. [Source: Bernabei R, et al. Pain Management in 
Elderly Patients with Cancer. JAMA. June 17, 1998;279:1877-1882.] 

I : 

Physicians in training still demoristrate deficiencies in their knowledge about the pharmacology 
and bioequivalency of opioids.' When asked to convert an intravenous dose of morphine to an 
equivalent dose of a controlled-release preparation, 75% calculated a dose that was less than 
one-third the correct dose. [Source: Mortimer JE, Bartlett NL. Assessment of knowledge about 
cancer pain management by physicians in training. Journal ofPainand Symptom Management. 
1997 (14,1): 21-28.] , 

The majority of cancer patients experience significant pain during their illness. Most cancer 
pain can be readily managed with oral analgesic therapy. However, cancer pain is often under
treated because of poor communication between physicians and patients and inadequat~ training 
of physicians in pain managem'ent. [Source: Rhoades OJ, Grossman SA. The management of 
cancer pain. Maryland Medical Journal. 1997 (46): 141-6.] 

Pain control for cancer patients is a significant problem in health care. Lack of expertise by 
clinicians in assessing and managing cancer pain is an important cause of inadequate pain 
management. Only 58% of young physicians evaluated were judged competent in clinical 
cancer pain assessment; many were judged not to be competent in the assessment or the 
management of the severe pain of a hypothetical patient. [Source: Sloan PA, et al. Can~er pain 
'assessment and management by housestaff. Pain. 1996 (67): 475-81. 

Fear of cancer pain is one of the primary reasons patients request euthanasia. Persistent pain 
interferes with patients' quality of life and this, in tum, influences a patient's choice about 
suicide or physician-assisted suicide. There is evidence pain almost always undermines the 
quality of life for patients and that pain relief appears to improve quality of life." [Source: 
Foley KM. The relationship of pain and symptom management to patient requests for physician
assisted suicide. Journal ofPain and Symptom Management. 1991(6): p.294.] 

http:http://www.aphanet.org
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LIN OA HI. DOE 11 E~ ~ H 0 NOEll 
EXHUIIH Vice President 

July 27, 1998 

. The Honorable Henry J. Hyde ". 
, Chairman, House CommitteE? on the Judiciary 


2138 Rayburn House Office Building 

Washington, DC 20515-1315 . 


Dear Representative Hyde: 

On behalf of the American Geriatrics Society (AGS), an organization of over 6,000 
health care professionals dedicated to the health and well-being of older persons, I am . 
writing to express our opposition to H.R 4006. the "Lethal Drug Abuse Prevention Act." 

• I 

This bill would authorize the Drug Enforcement Agerrcy (DEA) to revoke a physician's 
license to prescribe controlled substances ifthe physician "intended" to cause a 
patient's death. The DEA would become iresponsible for investigating allegations of 
wrongdoing and determining "intent." 

'. . , ' 

While its goal is to prevent physidan-assl~ted suicide·,.. a goal the AGS shares- we 
believe the bill will have the unintended effect of creating additional barriers for patients . 
needing relief of severe pain. Many physicians are already reluctant to prescribe 
adequate pain relief for fear of violating eXisting pain-prescribing laws. A 1997 Institute' 
of Medicine study said that "drug-prescribing laws, regulations and interpretations by , 
state medical boards frustrate and intimidate physicians," resulting in under-treatment 
of pain. In fact, the bill may prompt an increased demand for assisted suicide from 
patients whose pain has become unbearable. 

Further, since many lethal agents are not "controlled substances" and would be 
unaffected by this bill, it would not even .qe effective in preventing physician-assisted 
suicide. 

Unrelieved pain is a critical problem in this country, as a number of recent studies hewe 
documented. One study showed that 50% of terminally ili.patients experience 
moderate to severe pain at least half the :time intheir last days of life (SUPPORT, 
1997), and a 1998 study of elderly cancer patients in nursing homes found that one
fourth of all patients in chronic pain received no pain medication at all. 



To address this issue, the AGS just released the first clinical practice guidelines that 
focus.specifically on pain management in older Americans. These guidelines urge 
regulatory agencies to change existing policies to improve access to narcotics for 
patients in pain. 

Instead of pursuing this proposal, we urge you to work on federal efforts to improve 
end-of-life care. If dying patients receive the care and pain relief they need, the 
demand for suicide would be greatly diminished. 

Sincerely, 

JHvj·6.",
Jeffrey B. H?lter, MD 
President 
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NAnONAL 
HEALTH COUNCIL 

July ~l, 1998 

Jk)ud olDI..n::I:totS The Honorable Jim Sensenbrenn~ 

O>DIrpuooa, United States House ofRepresentatives


JaM)I. :o:cftiIn, Ph.D. " ' 

.VI,,::I!C>I\ ~~y 2332 Rayburn House Officc.Buildb.'1g , I' 

~.:m.cs . Washington, DC 20515 
ellCftol M~~jZIIn. \J:S.I.1',1'Ift 

N:l/:l1IM1 Mulliplc :i\l:1eto.It Sodtol'/ , , 

YlceQ~ Dear Representative Scnsenbrenner: 
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The National Health Council represents forty of the Nation's leading patient-based1D~••PII~ChAI~ 

l)onL~~ 
 , 'Which serve morc lhim.1 00 milJion ,individuals with cbronicdiseases' and/or disabilities. Ml"ldll''''''w..1loa 

~ 
The National Health Council isconcemcd that effons to expand.the 8mhorityof the 

J_)COUJIk)' federal government to regulate the dispensing of pain medication under the Controllect 
I'bINDCCIIIlClI ~ ."" 

_t..I1Utcl" rIMl,-rlo:l Substance Aet may undermine the care: of patients with serious and life-threatening 
T~r conditions. Therefore" we urgc you to move cautiously as ),ou consider the Lethal Drug 
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M~i. or DIn:acc 81tll> Dd'CI'II' Abuse PreV'ent~on Act of 1998, HR 4006, and carefully examine aU its potential 

WI'4"~ consequences. 
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 Over ~e last decade, care for persons at the end-of-life and for those who exp'enence 
Slnlloc:l1l\./IllmIIl severe, chronic pain has .cvolved dramatically. When pain is adequately control1cd. and ..!'CO McClul\;j\. In<=. 

people are assured that that they are not a burden on their loved ones, this'period of life ' 
Y1v"'L~ 


Ilnll"lIPIl1~l.'\ 11ot",,1M. 
 can be one ofphysical comfort and ofemotional nnd spiritual value. 
~I e.-..-rt.1IN.MKs, ~ 
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'l\:n~ 1I",1th Or'\M.1o However, it remains a tragedy that some patients with serious illnesses seek an early 

swtsno 'X.lIo>7So death. It should be our re5p()nsibility to understand this desire and to remedy ~e 
Jit.~$I~">I absence of competent, comprehensive care whic;h leads too many patients 1:0 consider~0Jt~1\Qt 

....ll. .,..dc.KD. assisted suicide necessary. Many more patients, thanlbe curTeot rate ofone in five, must 
~o\~1elH/>olr1,.'\,':w! . have acceSi_to palBative care and comprehensive pain management.' Programs should beI':IU"'II... M.dldno: 

required at medical and nursing schools on state-of-the-art care for the dying and the~~ 
J!l.ML ~ JIhl), 

l'I:It:un:.1 c:c.'_.I1lbpMlc ' families, And, hospitals and nursing homes must provide quality end-of-life care,
IIeIlWl ••Id It.. ...... ~'-'II."" 
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Ill! ,,"lit lim! Ctwnplf\J' m'alc:e the delivery of compassionate end-of-Hfe care availabJe to an Americans. 'The 
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to our most vulnerable patients. ' 
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The American Medical Association (AMA) appreciates the opportunity to present its views 

to the Subcommittee on the Constitution of the House Judiciary Committee regarding H.R. 

4006, the "Lethal Drug Abuse Prevention Act of 1998.': 
, ,, 

The AMA is sympathetic to the concerns that hav~ motivated the introduction of this 

measure.' We agree with the sponsors ~at physician-assisted suicide is ethically 

incompatible with the physician's role as healer. Yet the AMA, after considerable internal 

consideration, has decid~d that we must oppose the bill befote the Subcommittee today. 

That decision is based on a disagreement over means, ,rather than ends. 

We understand that the sponsors are attempting to assure that no controlled substances are i 

available to persons seeking suicide. In fact~ however, we fear the ','real world" 
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consequen'ces of the bill would be to discourage the kind of appropriate aggressive 

palliative care that can dissuade patients in pain from seeking just such an early death. 

Recent promising advancements in the care of people at the end of life could be set back 

dramatically, to the detriment of patient care. In addition, the AMA believes that 

expanding the DEA's authority in this matter would be an unacceptable federal intrusion 

over matters of state law regarding the practiCe of medicine. 

Pain Management 

Care for persons at the end of life and for those who experience severe, chronic pain has 

evolved dramatically in the last decade. Educational efforts within both the public and 

private se'ctors have intensified, reflecting a growing appreciation of the need for aggressive 

palliative treatment that addresses not only the physical suffering, but the psychological, 

social and spiritUal distress that accompany tenninal illness and intractable, chronic pain. 

The dileIl1ma physicians face when prescribing controlled substances for their patients 
" 

suffering intractable pain can be better understood through a discussion ofwhat is known as 

the "double effect." In some instances, administration of adequate pain medication will 

have the, secondary effect of suppressing the patient's respiration, thereby hastening death. 

The distinction between this action ~d assisted suicide is crucial. The physician has an 
, 

obligation to provide for the comfort of the patient. If there are no alternatives but to 

increase the risk of death in order to provide that comfort, the physician is ethically 

pennitted to exercise that option. In this instance, the physician'S clinical decision is 

guided ~y the intent to provide pain relief, rather than the intent to cause death. This 
!, 
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distinguishes the ethical use of palliative care medications from the unethical application of 

medical skills to cause d~ath. . 

.1 , 

The past failure of many states to expressly permit this practice generated reluctance among 
, 

physicians to prescribe adequate pain ~edication. ,The potential for legal pr licensure 

action against. the physician created additional uncertainty when controlled substances were 

prescribed in large amounts for patients with intractable pain. This uncertainty chilled the' 
I 

physician's ability to effectively evaluate and control their terminally ill patients' pain an~ 
, 

. suffering through the appropriate prescription and administration of opiates and' other 

controlled substances. Proponents of ~ssisted suicide cited a fear of prolonged suffering 

and unmanageable pain as a rationale for their position. Patients need to feel - as much ~s 

is possible -- a sense of control over their medical condition; the availability of controlled: 

, substances for aggressive paIn control :must be among the options we can· offer them .. 

Lacking this, patients may easily tum to more desperate measures; adding the specter of 
. I 

DEA authority would only exacerbate :their concerns and fears. 

These concerns prompted physicians a,nd their patients to demand change. and the respons~ 
I 

was an exciting expansion of educatio:t:tal efforts that appears to be culminating in 
. , 

meaningful legislative, regulatory and guideline activity across the nation. Fifteen states 

have passed carefully crafted laws that, grant immunity from licensure discipline for 

physicians who prescribe opiates to treat intractable pain. I Several others have·regulations 

I California, Colorado, Florida, Minnesota, Missouri, Nevada, North Dakota, Ohio, Oregon, Rhode Island, 

Texas, Virginia, Washington, West Virginia and Wisconsin. (National Conference of State Legislatures 

(NCSL), July 1, 1998) . 
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concerning'intractable pain. 2 According to the Pain and Policy Studies Group at the 

Uni~ersity of Wisconsin Comprehensive Cancer Center,' medical licensing boards in 

twenty-five states have adopted guidelines to improve or establish palliative care/intractable 

pain programs.3 In May ofthis·year, the Federation of State Medical Boards approved a 

model state guideline for the proper use ofcontrolled substances in the treatment of . 

intractaple' and end-of-life pain. 

In its April, 1998, report, "Suicide Prevention: Efforts to Increase Research and Education 

in Palliative Care," the U.S. General Accounting Office (GAO) cites several current federal 

initiatives 'related to palliative care. The "Assisted Suicide Funding Restriction Act of 

1997" included an amendment to section 781 of the Public Health Service Act, expanding 

the program support available through the Department,ofijealth and Human Services' 

(HHS) Health Professional Educational Research Program to palliative care and suicide 

prevention topics. 

The GAO. report also cites several HHS agencies' funding ofcomplementary projects 

investigating appropriate palliative care techniques and treatment approaches. Such 
, , 

funding i~cludes over $82 million in research conducted at the National Institutes of Health, 

(NIH) to advance biomedical knowledge of painmanagement and assess patient outcomes 

regarding pain. The Agency for Health Care Policy Research (AHCPR) issued guidance in 

1994 on management ofcancer pain that offered recommendations on palliative therapies 

2 Alabam~, Arkansas, Iowa, Louisiana, Nevada, New Jersey, Oregon and Texas. (NCSL, July I, 1998) 

3 Alaska, Arizona, California, Colorado, Florida, Georgia, Idaho, Iowa, Massachusetts, Maryland, Minnesota, 
Montana, New Mexico, North Carolina, Ohio, Oklahoma, Oregon, Rhode Island, Tennessee, Texas, Utah, 
Vermont, Washington, West Virginia, and Wyoming. (NCSL, July 1, 1998) 
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used to eaSe or relieve pain. ReFAh~s supported multiple demonstration projects in the' 
• ! 

states to address palliative care options among medically vulnerable populatjons. We 

commend.this GAO report to the Subcommittee's attention. 

Outside of government, the AMA's Institute for Ethics, in collaboration with the Robert 

Wood,Johnson Foundation, has helpe~ to lead the way in educating physicians on.ho~ to, 
. 1 

better care for the dying through itsnationwide initiative, Education/or Physicians on End-

ofLife Care (EPIC). Multiple privat~ foundations, professional associations and non-

profits have funded an important aJTay of palliative care investigations whose results are 

just now beginning to change the way.such care is rendered; 

We cite these many initiatives and educational efforts to demonstrate that the medical ,and 

health care community has responded to a need.' The horror with which Americans 

responded to Jack Kervorkian's so ..ca(led "mercy" killings catapulted us all into action to: 

find ways to improve our care forte~inally ill patients in a humane and ethical manner .• 

We'urge this Subcommittee as strongly as we know how to resist the temptation to undo 

this hard work by creating a new fede~al watchdog to'second-guess treatment decisions. 

The sponsors appear to be responding to a specific situation in Oregon and seeking ways to 
. , 

. short-circuit what most of us would ch,aracterizeas an unethical medical practice. But by , 

choosing this route, they may well harm the very people who they are trying to help, not ' 

only in Oregon, but in every other statb in the Union. 

Physicians write potentially lethal pres~riptions every day. A hundred tablets of Dilaudid, 
I 

I 

prescribed legitimately for pain control, can be used by the patient to cause death: This is : 
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out of the physician's direct control, but could raise concerns under this bilL Further, under 

the tenns of H.R. 4006, aggressive drug therapies for pain management will become 

automatically suspect. Physicians are only human and will go to great lengths to avoid a 

Departme~t of Justice investigation ... as would anyone. A Department of Justice 

investigation, which under the tenns of this bill could be instigated by any individual, could , . 
f 

result in a physician's (1) loss of federal DEA license for prescribing controlled substances; 

(2) exclusion from participation in the Medicare and Medicaid programs; and (3) possible 

criminal prosecution. There is no question but that RR. 4006 would affect physician 

. decision-making and have the perverse effect of chilling appropriate palliative care. 

The Proper Roles of State and Federal Government 

It is difficult to reach any other conclusion but that H.R. 4006 is a federal attempt targeted 

specifically at undennining the will of the people of the state of Oregon. No federal action 

is needed; the states are addressing the issue of assisted suicide through their legislatures, 

their medical boards and their courts. According to the National Conference of State 

.L~gislatures (NCSL), 36 states currently explicitly criminalize assisted suicide through 

statute.4 .Another nine states criminalize assisted suicide through common law.s Three
,; 


North Carolina, Utah and Wyoming - abolished the coronion law ofcrimes and do not 


statutorily criminalize assisted suicide. Ohio's Supreme Court has ruled that assisted 


suicide is not a crime (October, 1996). Of all the states, only Oregon pennits physician

4 Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Illinois, 
Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mississippi, Missouri, Montana, Nebraska, 
New Hampshire, New Jersey, New Mexico, New York, North Dakota, Oklahoma, Pennsylvania, Rhode 
Island, South Dakota; Tennessee, Texas, Virginia, Washington and Wisconsin. (NCSL, Julyl, 1998) 

, 
5 Alabama~ Idaho, Maryland, Massachusetts, Michigan, Nevada, South Carolina, Vermont and West Virginia . 

. (NCSL, July 1, 1998) 
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assisted 'suicide, having legalized the ~ct through a 1994 voter ballot initiative, which was i 

upheld by the U.S. Court of Appeals for the Ninth Circuit on March 3, 1997, after legal 

challenge. Oregonians had a second chance to vote by referendum on the "Death With 
. I ' 

Dignity A~t" on November 4, 1997, which. was again supported by almost 60% of ballots . 

cast. 

On November 5, 1997, prompted by concerned legislators and others, the DEA 
i 

Administrator asserted the authority, wider the federal Controlled Substances Act (CSA), to 

suspend or revoke aphysician's DEA license for prescribing controlled substances for the; . , 

purpose of assisting a suicide, even where, as in Oregon, assisted suicide is permitted by , 

state law. While he acknowledged that'this would be a "new and different application of ' 
, 

the CSA," he cited his authority as flowing from the provisions of the Act that provide 

criminal penalties for physicians who dispense controlled substances beyond "the-course of 

professional practice.,,6 The Act also ~rovides for suspension or revocation of aphysician~s 

DEA license ifhe or she has engaged in such criminal conduct or other "conduct which 

rpay threaten the public health or safety.,,7 The Administrator deemed any physician's . , 
I' , 

participation in inVoking Oregon's assi'sted suicide. law as no~ constituting "the legitimate: 

practice of medicine." 

Attorney General Janet Reno issued a Department of JusticeStatem~nt on June 5, 1998, . . 

. disagreeing with the DEA Administrator's conclusion, declaring.,~hat "an adverse action by 

the DEA against a physician in full compliance with the Oregon statute would not be 

621 U.S.C. 802 (21) 

721 U.S.C. 823(f) 
I' 
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authorized, under the CSA." The Department reviewed both the plain language of the 

statute, as well as its legislative history, and found that neither supports the Act's 

application to physicians who are in compliance with the state law. The opinion continues: 

Even more fundamentally, there is no evidence that Congress, in the CSA, intended 
to assign DEA the novel role of resolving the "earnest' and profound debate about 
the morality, legality, and practicality of physician-assisted suicide," Washington v. 

,Glucksberg, 117 S. ·Ct. 2258, 2275 (1997), simply because that procedure involves' 
the use of controlled substances.' If Congress had assigned DEA this role under the 
CSA, it would ultimately be DEA' s task to determine whether assistance in the 
commission of suicide, in compliance with a state law specifically permitting and 
regulating such assistance, nevertheless falls outside the legitimate practice of 
medicine and is inconsistent with the public interest. These questions, however, are 
not susceptible of scientific or factual resolution, but rather are fundamental 
questions of morality and public' policy. Such a mission falls well beyond the 
pu!pose of the CSA. . 

The. AMA concurs with this interpretation. Any other reading makes the DEA an arbiter of 

the practice of medicine. This is an unacceptable conclusion. It is the state legislatures, 

through the police powers, that determine the scope of medical practice. State medical 

boards are universally authorized by their state statutes to investigate reports of improper 

prescribi~g as possible evidence supporting suspension or revocation of a physician's 

license to'practice medicine .. This is the proper purview of the state. 

The creation of a new expert review panel within the Department of Justice does not 

overcom¢ physicians' objection to this unprecedented intrusion of the federal government 

into the practice of medicine. In fact, it increases our concerns. At first blush, this "Review 

Board," comprised of members of our own profession, with the AMA even deferred to 

regarding membership, would seem to be just the answer to our quandary. The fact is, 

though, that state medical licensing boards already exist to, in part, oversee the prescribing 
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practices of physicians. They are comprised of "individuals, who by reason of specialized 
. 	 , I 

I 

education... are clinical experts with Rnowledge regarding starldards, practices, and 

guidelines concerning pain relief' as part of their larger scope of expertise.in patient care.1 

The extra review board within the Justice Department is both redundant and unnecessary" 
, 1 	 1 

and would be a direct usurpation of legitimate state ·authprity by the federal government. 

Conclusion 

We do not think the sponsors ofH.R. 4006 intend for these consequences to flow from their 

proposal. We believe they share the same values expressed by the AMA in its unalterable 

opposition to physician-assisted suicide.· We ask the sponsors to take another iook at the I 

means they have selected and ask if there isn't another way to accomplish our mutual goal 

that would not endanger that very vulnerable popUlation we are all trying to help. 

The AMA thanks the Subcommittee f<;lr its consideration of our views . 

. I 

http:expertise.in


July 10. 1998 

The Honorable Henry Hyde 
.~ .,

U.S. House ofReptes~n~tives . 

Washington, DC 20515' 


Dear Chairman Hyde: 

., . . r 
The Judiciary Committee is currently considering H.R. 4006, The Leth(l/ Drug Abuse Preventiqn 

. Act of1998. which you recently introduced'. The National Hospice Organization (NHO), which 
represents over'90% of America's hospices; and thousands of hospice care professionals, hospice 
patients and their families, haS formally, taken the position that we do not support assisted suicide 
or voluntary euthanasia. Nevertheless,.the National Hospice Organization opposes H.R. 
4006 .. ' The bill proposes the wrong answer to the question of how we should protect and 
help people in such pain that they seek help to commit suicide. And it will have the 
unintended effect of increasing the suffering of many terminally ill American's-by c'billing 
the use of many drugs effective in controlling pain. . . 

Summano' of the Bill . , 
H.R. ..W06 seeks to prevent assisted suicide by amending the Controlled Substances Act. The ,bill 

. would authorize the DEA to suspend or revoke the federal prescription license of a physician : 
who "intentionally dispensed or distributed a controlled substance with a purpose of causing, or 
assisting in causing. (a] suicide..." The bill attempts to prevent interfering with physicians who 
use controlled substances "to alleviate pain" by creating an exception for such use. It also creates' 
a "Medical Review Board on Pain Relief" to allow physicians, accused of violating the. law, to 
show that their use of a controlled substance was "an appropriate means to relieve pain.". Finally, 
the bill asks the Anomey.General to appo,int tPis review board after consulting with several ' 
organizations, including NHO. 

NHO's Reasoning for Opposing H.R. 4006 . 

In 1997 A.merica's 3.200 hospices cared for nearly one half million terminally ill Americans.' 

Hospices neither hasten nor delay death but rather provide comprehensive and compassionate 

care by addressing the physical. psychological, social and spiritual needs of the dying patien~ and 

his or her family. One of the main goals ,of hospice care is aggressively fighting the patient's 

pain through a variety of means, includirig controlled substances such as morphine and other· 

opioids. so that the patient can maintain the highest quality of life during the time that remains. 

-H.R. 4006 will interfere with achieving the goals of hospice and should be rejected for the 
following reasons. 

National Hospice Organization. 1901 North Moore Street. Suite 901, Arlington. VA 22209 
i03i24, ..5900 ,'7031515-5761 fax http://www.nho.or,!;' 

http:http://www.nho.or
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Adding a federal sanction and a federal review board on top of the existing state regulatory 

structure will' cause confusion and anxiety and dilute the beneficial effects that such model 

guidelines c~ have for terminally ill patients in severe pain. 


The Leeislation Does Not Address the Needs of the Patient 

If the ultimate goal of Congress is to help the tel'IIli.rially ill person in despair, this legislation 

does not address the needs of those patients. It only makes the delivery ofcompassionate end-of

life care more difficult. Furthermore, it could simply drive assisted suicide fal"ther underground 

by encouragmg the use of non-controlled substances or encouraging patients to seek assistance ' 

from non-physicians. . ' 


It is not uncommon for the doctors, nurses, social workers, chaplains and other hospice 

professionals to see new patients in so much physical, emotional and spiritual pain that they 

request help to commit suicide. But the appropriate response to such a request is intensive 


. palliative care. Because hospice is about maximizing the quality of patients lives and alleviating 

their pain and symptoms, hospice provides patients this clearly better option. Thus they can 

complete their lives as comfortably as possible while they and their families come to closure on 


, . 

the many complex problems that a pending death brings forth. 

Conclusion ,: 
Instead of trying to prevent assisted suicide by threatening doctors with license revocation, the 
National Hospice Organization encourages Congress to engage in a dialogue with us on how you 
can promote broader access to hospice care for the more than one million terminally ill 
f~.mericans who die every year. Your participation in such a dialogue Will ultimately lead to 
reducing the demand for assisted suicide. Please feel free to contact me or our Director of Public 
Policy and General Counsel. 10hn Giglio. at 703-294-4434 tor additional information. 

Thank you for your consideration of our views. 

Sincerely. 

,}(J;.~Lr\..j)~rc~ 

Karen Davie 
President 

i 
I' 
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July 13. 1998 

The Honorable Orrin Hatch 
U.S. Senate 

Washington, DC 20510 '
i 

Dear Mr. Chairrrian: 

We understand that 'the Judiciary Cori:un.inee may soon consider·S. 1151. The Lethal Drug Abuse 
Prevention Act of J998, recently introduced by Senator Nickles. The National Hospice ' 
Organization (NHO). which represents over '90% of America's hospices and thousands of hoSpige 
care professionals. hospice patients and their families. has formally taken the position that we d9 
not support assisted suicide or voluntary euthanasia. Nevertheless, the National Hospice ' 
Organization opposes S. 2151. The bill proposes the wrong answer to the question of how;, 
we should protect and help people in such pain that they seek help to commit suicide. And .' 
it will have the unintended effect of increasing the suffering of many terminally ill ... . , 
Americans by chilling the use of many drugs effective in controlling pain. 

Summar" of the Bill 
S. 2151 se:!ks to prevent assisted suicide by amending the Controlled Substances Act. The bill. 
would Juthorize the DEA to suspend or revoke the federal prescription licenseof a physician , 
who "intentionally dispensed or distributed a controlled substance with a purpose of causing,'or 
assisting in causing. [a] suicide..." The bill attempts to prevent interfering with physicians who 
use controlled substances "to alleviate pain" by creating an exception for such use. It also creates 
a "Medical Review Board on Pain Relief' to allow physicians. accused of violating the law, to : 
show that their use of a controlled substance was "an appropriate means to relieve pain." Finally. 
the bill asks the Attorney General to appoint this revi'ew board after consulting with several ' 

i
organizations. including NHO. 

NHO's Reasoning for Opposing S. 215t i 


In 1997 A.meric,J.'s 3.:00 hospices cared for nearly one half million terminally ill Americans.' 
 i 

Hospices neither hasten nor delay dead) but rather provide comprehensive and compassionate I 

care by addressing the physical. psychological. social and spiritual needs, of the dying patient and 
his or her family. One of the main goals of hospice care is aggressively tighting the patient's ' 
pain through a variety of means, including controlled substances such as morphine and other I 

opioids. so that the patient can maintain the highest quality of life during the time that remains:. 
S. 2151 will interfere with achieving the goals of hospice and should be rejected for the i 

following reasons. 

:-';;lrIonal Hospice Organization. 1':)01 :-':onh ~1oore Street. Suite 901. Arlingwn. VA 22209 
-0~:::4~·)9{){) -0~/)::,)·F62 tax hccp:ilwww.nho.org 
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Adding a federal sanction and a federal review board on top of the existing state regulatory 
struCture will· cause confusion and anxiety and dilute the beneficial effects that such model. 
guidelines can have for terminally ill patients in severe pain. 

The Legislation Does Not Address the Needs of the Patient 
Ifthe ultimate goal of Congress is to help the tenninally ill person in despair, this legislation 
does nOl address the needs of those patients. It only makes the delivery of compassionate end-of

. life care more'difficult. Funhermore, it could simply drive assisted suicide farther underground 
. by encouragulg the use of non-controlled substances or encouraging patients to seek assistance 
from non-physicians. . 

It is not uncommon for the doctors, nurses, social workers, chaplains and other hospice 
professionals to see new patients in so much physical, emotional and spiritual pain that they 
request help t() commit suicide. But the appropriate response to such a request is intensive 
palliati ve care. Because hospice is about ma.ximizing the quality of patients' Iives and alleviating 
their pain and'symptoms, hospice provides patients this clearly better option. Thus they can 
complete their: li\les as comfortably as possible while they and their families come to closure on 
the many complex problems that a pending death brings forth. 

Conclusion I 

Instead of trying to prevent assisted suicide by threatening doctors with license revocation. the 
National Hospice Organization encourages Congress to engage in a dialogue with us on how you 
can promote broader access to hospice care for the more than one million terminally ill 
A.mericans who die every year. Your participation in such a dialogue will ultimately lead to 
reducing the demand for assisted suicide .. Please feel free to contact me or our Director of Public 
Policy and General Counsel. John Giglio, at 703-294-+434 for additional information. 

Thank you foryour consideration of our' views . 

. i ., Sincerely, 

Kf:- 0.'-,. ~Dl~U-L~ 
Karen Davie 
President 

.. 
\ 
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H~R. #, S. # 

Sec. #. Study on Pain and Symptom Management 

(1) IN GENERAL - The Secretary ofHealth and Human Services shall arrange for 
a study to design a strategy for analyzing clinical and legal aspects of pain and symptom 
management. 

(2) ITEMS TO BE INCLUDED IN THE STUDY--. Among other items, the. 
study shall--- . , 

1. Review and report on ~he intended purpose of achieving a balance 
between drug abuse control and ensuring medication availability for 
medical purposes, including the use ofopioid analgesics (narcotic drugs) 
for pain management, as, expressed in relevant international drug control 

. treaties to which the USA is a party, and the Controlled Substances Act; 

2. Review the legislative history and report on how the Controlled 
Substances Act was intended to divide responsibility for decisions 
concerning a) law enforCement and b) medical and scientific matters 
between the Department ofJustice and the Department ofHealth and 
Human Services; 

3. Review and report on the findings and recommendations from a) 
research which has addressed the inadequate management ofpain in the 
USA, focusing on the underuse ofopioid analgesics which are controlled 
under the Controlled Substances Act; b) research which evaluates the 
barriers to pain management including regulatory barriers and concerns of 
health professionals about being investigated, c) federal and state reports 
relating to inadequate management of pain, regulatory barriers, and 
concerns about investigation; 

4. Report on any efforts at the federal and state level especially by 
government agencies to address regulatory barriers to pain treatment, ways 
to improve pain treatm,ent, and professionals' concerns about regulatory 
investigations. 

.: . ) yeA.. f" 
(3) REPORT.-The SecretarY, shall submit to Congress, not later than ~ 

after the date ofthe enactment of this' Act, a report on the study. Such report shall 
address the items described in paragraph (2) and shall include recommendations with 
respect to strengthening the quality of pain management. 

, 

I 



.

(4) ARRANGEMENTS FOR STPDY.---The Secretary shall request the National 
Academy of Sciences or the National Institutes ofHealth, acting through appropriate 
units, to submit an application to conduct the study described in this subsection. If either 
agency submits an acceptable application; the Secretary shall enter into an appropriate 
arrangement with that agency for the conCtuct of the study. If they do not submit an 
acceptable application to conduct the study, the Secretary may request one or more 
appropriate nonprofit private entities to submit an application to conduct the study and 
may enter into an appropriate arrangement for the conduct of the study by the entity which 
submits the best acceptable application. 

, I 

, \ 

J. 
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June 5, 1998 

The Honorable Henry 1. Hyde 

Chairman 

Committee on the judiciary 

'U.S. House of Representative 

Washington, D.C. 20515 

.Dear Mr. Chairman: 

This is in response to your request concerning the question whether the Department of Justice, through 
the Drug Enforcement Administration ("DEAlt), may invoke the Controlled Substances Act ("CSA"), 21 
U.S.c. §§ 801-971, to take adverse action against physicians who assist patients in ending their liv~s by 
prescribing controlled substances. The issue has arisen in the context of O'regon's ItDeath with Dignity 
Act," O'reg, Rev. Stat. §§ 127.800-127.995, which permits physicians to assist competent, terminally ill 
patients in ending their lives in compliance with certain detailed procedures. The Department has 

. reviewed the issue thoroughly and has concluded that adverse action against a physician who has 
assisted in a suicide in full compliance with the O'regon Act would not be authorized by the CSA. ' 

The O'regon Act was approved by Oregon voters on November 8, 1994, and. went in to effect on October 
27, 1997. The Act provides for a detailed procedure by which a mentally competent, terminally ill 
patient may request to end his or her life "in a humane and dignified manner." O'.R.S. § 127.805. The 
procedure requires; for example, that the patie~t's competence and the voluntariness ofthe request be 
documented in writing and confirmed by two witnesses, see id. § 127.810(1), that the patient's illness 
and competence aIid the voluntariness ofthe request by confirmed by a second physician, see id. § 
127.820, and that the physician and patient ob;;erve certai~ waiting periods, see id. §§ 127.840:127.850. 
O'nce a request has been properly documented and the requisite waiting periOds have expired, the: 

. patient's attending physician may prescribe, but not administer, medication to enable the patient to take 
his or her own life. As a matter of state law, physicians acting in accordance with the O'regon Act are 
immune from liability as well as any adverse disciplinary action for having rendered such assistance. 

Prior to the O'regon Act's taking effect last year, you wrote to DEA Administrator Thomas Constantine 
seeking the DEA's view as to whether delivering, distributing, dispensing, prescribing; or administering 
a controlled substance with the intent of assist,ing in a suicide would violate the CSA notwithstanding a 
state law such as the O'regon Act. In response, Administrator Constantine explained that '. 
"physician-assisted suicide would be a new and different application of the CSA," and that the , 
determination whether to pursue adverse action under the CSA would first require "a medico-leg~1 
investigation" involving "state and local law enforcement agencies and prosecutors." He also stated, 
however, that "the activities that you described in your letter to us would be, in our opinion, a violation 
of the CSA." Subsequently, many other Members of Congress have sent letters urging that I support the 
DEA's conclusions and enforce federal laws fl;nd regulations accordingly. I have received other : 

lof3 9/16/99 12:40 PM 

http://www.house.gov/judiciary/attygen.htm


07/13/98 Letter from Janet Reno http://www.house.gov/judiciary/attygen.htm 
f" I 

correspondence supporting a contrary conclusion. 

The Department has conducted a thorough and careful review of the issue of whether the CSA 
authorizes adverse action against a physician who prescribes a controlled substance to assist in a suicide 

. in compliance with Oregon law. 

The CSA is a complex regulatory scheme that c6ntrols the authorized distribution of scheduled drugs. 
Physicians, for example, are authorized to prescribe and distribute scheduled drugs only pursuant to, their 
registration with the DEA, and the unauthorized: distribution ofdrugs is generally subject to crimina,l and 
administrative action. The relevant provisions of the CSA provide criminal penalties for physicians :who 
dispense controlled substances beyond "the course of professional practice," 21 U.S.C. 802 (21), see id. 
841 (b), and provide for revocation of the D EA drug registrations of physicians who have engageaeitner 
in such criminal conduct or in other "conduct which may threaten the public health and safety," id. § 823 
(t). Because these terms are not further defined by the statue, we must look to the purpose of theCSA to 
understand their scope.' -' 

The CSA was intended to keep legally available: controlled substances within lawful channels of 
distribution and use. See S. Rep. No. 91-613, at:3 (1969). It sought to prevent both the trafficking in 
these substances for unauthorized purposes and drug abuse. The particular drug abuse that Congress 
hitended to prevent was that deriving from the drug's "stimulant, depressant, or hallucinogenic effect on 
the central nervous system," 21 U.S.C. § 811 (£). 

There is no evidence that Congr~ss, in the CSA, intended to displace the states as the primary regulators 
of the medical profession, or to override a state's determination as to what constitutes legitimate medical 
practice in the absence of a federal law prohibiting that practice. Indeed, the CSA is essentially silent 
with regard to regulating the practice of medicine that involves legally available drugs (except for certain 
specific regulations dealing with the treatment of addicts, see 42 U.S.C. § 257a; 21 C.F.R. § 291.5()5). 

Even more fundamentally, there is no evidence that Congress, in the CSA, intended to assign DEA,the 
novel role of resolving the "earnest and profound debate aJJout the morality, legality, and practicality of 
physician-assisted suicide," Washin ton v. Glucksber , 117 S. Ct. 2258, 2275 (1997), simply because 
that procedure involves the use 0 contro ed su stances. If Congress had assigned DEA this role under 
the CSA, it would ultimately be DEA's task to determine whether assistance in the commission ofa 
suicide, in compliance with a state law specifically permitting and regulating suck assistance, 
nevertheless falls outside the public interest. These questions, however, are not susceptible of scientific 
or factual resolution, but rather are fundamental questions of morality and public policy. Such a mission 
falls well beyond the purpose of the CSA. ' 

, 
The state of Oregon has reached the consideredljudgment that physician-assisted suicide should be i 

. authorized under narrow conditions and in compliance with certain detailed procedures. Under the~e 
circumstances, we have concluded that the CSA does not authorize DEA to prosecute, or to revoke, the 
DEA registration of, a physician who has assisted in a suicide in compliance with Oregon law. We; 
emphasize that out conclusion is limited to these particular 

circumstances. Adverse action under the CSA may well be warranted in other circumstances: .for 
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. '''example, where a physician assists in a suicide In a state that has not authorized the practice under any 
j ,conditions, or where a phy~ician fails to comply with state procedures in doing so. However, the federal 

government's pursuit of adverse actions against Oregon physicians who fully comply with that state's 
Death with Dignity Act would be beyond the purpose of the CSA. 

Finally, notwithstanding our interpretation of the CSA as 'it applies to the Oregon Act, it is important to 
underscore that the President continues to maintain his longstanding position against assisted suiciqe and 
any Federal support for that procedure. This pOpition was recently codified when he signed the Assisted 
Suicide Funding Restriction Act last year. While states ordinarily have primary responsibility for . 
regulating physicians, the President and the Administration nonetheless remain open to working with 
you and other interested members of Congress on this complex but extremely important issue. 

, 
. , . 

Sincerely, 

Janet Reno 

udiciary Homepage 
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May 11, 1998 

MEMORANDUM TO THE PRESIDENT 


FROM: 	 Bruce Reed· 
Charles Ruff 

SUBJECT: 	 Assisted Suicide Legislation 

The Justice Department has detennined that the Drug Enforcement Administration (DEA) 
has no authority under the Controlled Substances Act (CSA) to take adverse action against 
physicians who assist patients in ending their lives by prescribing controlled substances pursuant 
to Oregon's "Death with Dignity Act." The Department conducted its legal analysis in response 
to letters sent by Senator Hatch and Cong~essman Hyde urging the Department, through DEA, to 
invoke the CSA against physicians who assist in patient suicide under the Oregon law. 

The Justice Department has completed draft letters to Congressman Hyde and Senator 
Hatch explaining its legal conclusions. The letters will not be forwarded to Congress until w~ 
have developed a roll-out strategy, incluqing a position on federal legislation prohibiting 
physician-assisted suicide. 

, 
, As' you will recall, the Catholic Health Association (CHA) has infonned us that Hatch 

and Hyde are prepared to introduce legislation amending the CSA in the event the Attorney' 
General concludes that the CSA does not authorize the DEA to pursue physicians who assist 
patients in committing suicide. They may even introduce this legislation before receiving the 

, 	 , 
Department of Justice's opinion letter. In assessing the possible options for responding to 
Hatch's and Hyde's likely initiative, we held meetings within the Wh'ite House and with the: 
Departments of Justice and Health and Human Services (including the FDA). 

Justice believes that the Admini~tration should not support the Hatch/Hyde proposal. 
Justice thinks that DEA's approach to enforcing the narcotics laws is inconsistent with the Rind 
of sensitivity that would be needed in pursuing doctors who are assisting tenninally ill patients to 
commit suicide. Justice is also concerned with the resource drain on the DEA if that agency 
were tasked with enforcement duty., Justice also worries that this new task would damage DEA's 
relationship with the medical profession, on which it often relie~ in pursuing narcoti~s law, 
violations. 

The Justice Department also cites principles of federalism in support of its position' 
against a legislative change. The federal government has deferred to the states as the primary 
regulators of the medical profession. Especially on such a hotly contested issue as assisted 

I 



suicide, Justice believes there is good reason to continue this tradition of deference to local 

decisionrnaking. 


HHS/FDA concurs with Justice's position, stressing especially the historic deference , 
given to states in regulating the medical profession: HHS/FDA also worries that a new federal: 
law authorizing the federal government to take adverse action against doctors who assist their : 
patients to commit suicide would exacerbate the problem ofphysicians' underprescribing pain' 
medications for terminally ill patients. 

Your longstanding opposition to the practice ofassisted suicide is not necessarily 
inconsistent with the agencies' positions. you could argue that assisted suicide is "wrong, but that 
it is not a matter that should be handled by federal narcotics agents. Or more broa'dly, you could 

, argue that it is not a matter to be dealt with by the federal government at all, but instead should 
be left to state and local decisionrnaking. Nor is last year's "Assisted Sui,cide Funding 
Restriction Act" inconsistent with a refusal to support a legislative change. The Funding , 
Restriction Act bans the use of federal funds to pay for or promote assisted suicide. Nothing in 
the Act authorizes the federal government'to take adverse action against a private physician fo:r 
assisting in a suicide in a non-federal facility. . 	 , 

We detail below four options for responding to the expected Hyde/Hatch initiative. 
These options are: (1) support the Hyde/Hatch legislation; (2) oppose the Hyde/Hatch DBA ' 
approach, but suggest openness to alternatives and work with Hatch and Hyde to develop a better 
bill; (3) engage in a "Kick the Can" strategy, suggesting openness to, alternatives, but attempt~ng 
to ensure that:no congressional action is t~ken; and (4) oppose the Hyde/Hatch legislation 
outright. ' 

1. 	 Endorse Hyde/Hatch Legislativ~ Alternative. After the Justice Department's legal' 
interpretation is released, we could endorse the expected introduction of the Hatch/Hy,de 
legislation authorizing the DBA to pursue criminal actions against physicians prescribing 
medications for assisted suicides. ' 

Pros 

• 	 Appears consistent with your longstanding opposition to assisted suicide. 
I 

, 

• 	 Avoids inevitable conflict with the Congress, where the Hatch/Hyde legislation is 
likely to be popular. 

Cons 

• 	 Conflicts with historic pr~ctice of allowing states to regulate the medical , 
profession, a,nd does so with regard to a hotly contested and emotional issue on 
which local decisionmaking may be particularly appropriate. 



• Places authority to act against doctors in an agency ill-equipped to perform this 
function, in a way that could interfere with the agency's primary mission. . 	 . . 

• 	 Ignores danger, noted by many physicians' groups and even the Catholic Health, 
Association, that a federal law ofthis kind will lead doctors to under-medicate 
terminally ill patients for fear of federal prosecution. 

2. 	 Oppose Hatch/Hyde legislation, but suggest openness to alternatives. Under this 
option, you would welcome the int'ent of the HatchlHyde bill, based on your longstandi~g 
opposition to assisted suicide, but raise concerns about using federal drug agents and 
resources to address this issue. You would advise Republicans ofways to implement the 
intent of their legislation in a more workable fashion, perhaps suggesting alternative 
enforcement agencies (such as FDA) or alternative enforcement mechanisms (such as : 
reducing Federal support for Medicaid for states permitting assisted suicide). You would 
try seriously to find common ground with the Republicans on a workable legislative I 

alternative to DEA enforcement. 

Pros 

• 	 Appears consistent with your longstanding opposition to assisted suicide and 
. I 	 • 

shows that you are seriously concerned about this issue. 

• 	 Takes an approach that recognizes the problems with using DEA resources and 
agents to address this issue. 

Cons 

• 	 Assumes that we can develop; a workable alternative approach, when we may not 
be able to do so. For example, direct regulation of doctors through HHS/FDA 
also raises serious issues, and enforcement mechanisms directed toward states, 
such as reduction ofMedicaid dollars, would raise widespread protests of federal : 
micro-management and intrusion. 

• 	 Raises expectations that a legislative solution can be achieved, when it may be 
I 

virtually impossible to reach consensus. 

3. 	 "Kick the Can" Strategy. Under this option, you would also express openness to 
addressing this issue through federal legislation, but rather than trying to reach 
agreement, you would attempt to forestall legislative action. You would try to delay long 
enough to allow the medical groups, states, and others to communicate that federal 
approaches in this area are ill-advised. These objections could make Congress conclude I 

that it does not have time to draft thoughtful legislation this year. 

Pros 



Allows you to reiterate your strong position against assisted suicide, while -	 , 
, f, preventing problematic federal legislation. 

- Provides sufficient time to air the many issues surrounding assisted suicide 
'legislation, perhaps even educating physicians and the public about the problem 
ofundermedicating terminally ill patients 

I . 
I 

Cons 

-May make us look indecisive and weak. 

, ' , . 	 ! 

- May be viewed with skepticism on the Hill and make us vulnerable to the charge i 
that we are trying to have it both ways. ' 

4. 	 Oppose Hatch/Hyde legislation outright. Underthis option, you would tell the Hill 
that, although you believe that assisted suicide is immoral, you cannot support legislation 
that intmdes on state responsibility over this issue and diverts limited law enforcement 
resources for this purpose. 

Pros 

- Takes a strong position consistent with agency views on the undesirability of 
federal legislation in this area:' respects federalism principles; protects law 
enforcement priorities; and pryvents further undermedication of patients due to 
physicians' fear of criminal prosecution. 

,Cons 

-	 May appear inconsistent with your longstanding opposition to assisted suicide. 

- Risks major confrontation with the Congress, which almost certainly will pass 
federal legislation over your objection. 

The Departments of Justice and Health and Human Services support Option 4 and 
strongly oppose Option 1. Of the middle options, they would prefer Option 3 to Option 2. The 
Counsel's office agrees with the agencies: Chuck believes both that the DEA should not regulate: 
medical practice and that federal legislation in this area conflicts with federalism principles. The: 
DPC agrees that federal legislation in this area makes little sense, but believes that the "Kick the ' 
Can" strategy may be the best way to prevent it; the DPC therefore recommends Option 3. 

I 



1. 	 Endorse Hyde/Hatch Legislative Alternative. After the Justice Department's legal 
interpretation is released, we could endorse the expected introduction oflegislation 
authorizing the DEA to pursue criminal investigations ofphysicians prescribing 
medications for assisted suicides. 

Pros 

• 	 Appears consistent with our stated public position of opposition to assisted 
~dSUlCI e. 

• 	 Avoids inevitable conflict with the Republican Congress and "right-wing" side of 
party. 

Cons 

• 	 Raises important and potentially extremely problematic precedent for the 
establishment ofa major Federal regulatory role over medical practice, a 
responsibility that has historically been the province of the states. 

• 	 According to physicians' groups and even the Catholic Health Association, a 
Federal law in this area will increase the well documented problem of 
undermedicating terminally ill patients as physicians become even more afraid ~f 
prescribing pain control medications that could make them vulnerable to : 
prosecution by the Federal Govemment. 

2. 	 Oppose Hatch/Hyde legislation. outright. Concurrent with the expected introduction of 
the HatchlHyde bill, communicate to the Hill that, while you find assisted suicide to be ~n 
abhorrent practice (as illustrated by your enactment of the Anti-Assisted Suicide Act of; 
1997), you cannot support legislation that diverts limited law enforcement resources from 
the DEA for this purpose. Moreover, you would underscore that you believe it would be 
ill-advised to pass a new, precedent-laden Federal bill that was extremely intrusive to 
state oversight over the regulation over the patient/doctor relationship. 

Pros 

• 	 Sends a clear signal ofopposition, a position that is consistent with that advocated 
by both HHS and Justice. 

• 	 Does not further confuse or frighten doctors, who are already seriously 
undermedicating tertninally.ill patients because of their fear of being prosecuted 
or at least publicly criticized for hastening death inappropriately. 



• 	 Could avoid a time-consuming and likely unproductive negotiating process with 
the Hill over Federal legislation that is extremely difficult to envision resulting in 
a rationale, desirable policy outcome. 

Cons 

• 	 Appears inconsistent with historic position in opposition to assisted suicide .. 

• 	 Risks major confrontation with the Republicans and virtually all representatives I 

of the "religious right." 

3. 	 Oppose DEA (likely HatchlHyde) approach, but suggest openness to alternatives. 
Welcome the intent of the Republican DEA bill, but raise the same concerns outlined in 
option 2. Advise Republicans that we believe that there may be other ways to implemertt 
the intent of their legislation in a more workable fashion. In this context, we could . 
suggest alternative enforcement agencies (such as FDA) and enforcement mechanisms, 
(such as reducing Federal support for Medicaid for states that are engaged in this 
Euthanasia process). By definition, ,this process would be designed to seriously attempt 
to find some common ground with the Republicans and the Governors to sincerely 
developing a workable legislative alternative to DEA enforcement. 

Pros 

• 	 Seems consistent with your historic "assisted suicide" position. 

• 	 Shows we are seriously concerned about this issue; so much so that we are willing 
to help develop legislation that addresses the "rationing" fears that many 
conservative Americans have: 

• 	 Would take an enforcement approach that does not tap into limited DEA resources 
or rely on DEA enforcement agents (who might not be sensitized to this most 
sensitive of issues). 

Cons 

• 	 May excessively raise expectations that a legislative solution can be achieved 
when, in fact, it may be virtll<llly impossible to reach consensus. 

• 	 Relying on a financial enforc~ment mechanism like reduction of Federal Medicaid 
matching (or something like highway) dollars would be strongly opposed by the 
states as micro-management apd as an inappropriate Federal intrusion of states 
rights and responsibilities. 



4. 	 "Kick the Can" Strategy. The last option is to take the same "openness to 
addressing issue" public position on the bill that was outlined in option 3, but 
participate in a process that is explicitly designed to conclude in non-action. 
Such an approach would presume a drawn-out process that allows the time for 
the medical groups, states, and others to communicate to all sides that Federal 
approaches in this area don't work and are ill-advised. At the very least, the 
opponents would raise serious enough objections to conclude that we do not 
have time to draft thoughtful Federal legislation this year. 

Pros 

• 	 Would allow the process and the affected parties be the most influential' 
participants to achievin'g closure on this controversial issue -- not us. 

. 	 ' 
• 	 Would allow us to reiterate our strong position against assisted suicide in 

a way that does not result in legislation that creates as many or more 
undesirable precedences and problems than. it solves. 

• 	 Would allow the time for a,1I the issues on this controversial issue to be 
aired; might even help educate physicians and the public at large about. 
the very real and serious under-medication for terminally ill problem. ' 

Cons 

• 	 Could make us look indecisive and weak. 

• 	 Could be viewed with skepticism on the Hill and make us vulnerable to 
charge that we are trying to have it both ways. 
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the last days, when it OCcurs, can be 
e'tfectively treated . with analgesics 
and sedatives. Alth.ough we have the 
kn.owledge·and tools t.o reduce suffer
ing near the end .of life, we are debat
ing instead whether it sh.ould be legal. 
f.or doct.ors. t.o hasten death. 0:r " 
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/ To clarify ]<·\.'Cieral law to prohibit t~e dispensing or distribution of a controlled 
substan<:e Cor the purpO$e of causing, or assisting in causing, the suicide, 
euthanasia, or mercy killing ot any individual. 

IX THE SENATE OF T:tIE U~lTED STATES 

JUNE 9, 1998 

Mr. N[CKLJ.:~ (for himself, Mr. LoTT, Mr. COATS, )·1r. IJI."IiOFE, Mr. HEL!>fS, 

Mr. l\h:Rl\owSKl, Mr. GRA..\lS, Mr. FAIRCLOTH, Mr. BOl'm, .Mr. ENZl, . 

Mr. S~;~":;I(l~::-;. Mr. HAGEL, and Mr. COYERDELL) introduced the folio,,'· • 
in/; bill; which Wtl!) read twice and referred to the Committee on th~ Judi~ . 

,
ciary 

A: BILL 
To clarif.\· r"lederal law to prohibit the di~peilsing or distribu

tion of a controlled substance for the: purpose of causing, 
"or a$~istillg in causing, the suicide, euthanasia, or mercy ~'" 

ki11il1~ of <iny individuaL 

1 Be if enacted by the Senate and House of Representa

2 title.>;, (~r the United States ofAmerica i'll Congress assembled, 

3 SECTION 1. SHORT TIT;LE. 


4 This Act may be cited as the "Lethal Drug' .Abuse 


5 Pl'I.:'Yt.'ntion Act of 1998".
1 
6 SEC. 2. FINDINGS; PuRPOSES. 

I 

7 (a) :r"'lINDINGs.-Congress finds that
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2 
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11 

12 

13 

14 
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18 

19 

20 

21 

22 

23 

24 

~iJUJ 
U; , .; i / ~Il ..1lV.." v.L· ... A,-.'\.:lr. 

i. 

:2 f
(1) the use of certain narcotics and other dan-	 . 1 

t 
gerous drugs is generally prohibited under the Con-. 	 2 

trolled Substances Act; 	 3 

(2) 	under the Controlled Substances Act and 4 
.. 

implementing regula~ions,. an exception to this gen· 5 


. era! prohibition permits the dispensing and distribu· 6 


. tion of certain contro~led substances by properly reg- .7 


istered physicians for legitimate medical purposes; '8 


(3) the dispensing or distribution of controlled 9 


substances to assist ~uicide is not a legitimate medi- 10 

, : 

cal purpose and should not be construed to be per-	 • 11. 
I 

missible under thc Cdnfrolled Substanccs' Act; 	 12 S 

(4) the dispcnsing or distribution of certain 13 

controlled substances for the purpose of relieving 14 C 

pain and discomfort is a legitimate medical purpose 15 b: 

under the Controlled Substances Act and physicians 16 
I 

should not hrsitatc ~o. dispense or distribute them 	 17 el 
. 

for that purpos(..' when medically indicated; and 	 18 u 

(5) for th<." rcasons set forth in section 101 of 19 if 

the Controllcd ~tllJstances Act (21 U.S.C. 801), the 20 

dispensing amI .distribution of controlled substances', 21 

for any purpose! including that of assisting suicide, 22 

23. affects interstate commerce. 

24(b) PURPOSES.-The purposes of tIlis Act are-

.& 21&1 IS 
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i 
I 

1 (1) to provide explicitly that .Federal law is not 

2 mtended to license the; dispensing or distribution of 
I , , 

3 a controlled substance With a purpose of causing, or 

4 assisting in causing, ; the suicide, euthanasia, or 

5 mercy killing of any individual; and 

6 (2) to encourage :physicians to prescribe con~ 
I 

7 trolled substances as ntedicall~' appropriate in order 
, . 

8 to relieve pain and discomfort, by reducing unwar

9 ranted concerns that their registration to prescribc 
. ,. I 

10 controlled substances \\?ll thercby be put at risk, if 

11 . there is no intent to calise a .patient's death. 

12 SEC. 3. LETHAL DRUG ABUSE PREVENTION. 

13 (a) DE~~ OF REGISTRATIO~.-SC!ctioIl 303 of the 
~ . ! 

14 Controlled Substances Act (,21 r.s.c. 823) is amended 

15 b~' adding at the end the follo"ring: 
! 

16 "(i)DENlAL OF REGISTi~TIO;\.-·The Attorney Gen
, 

17 eral shall determine that .~egistrati()u of an applicant 
I 

18 under this section is inconsi~tent "ith the public interest 

'19 if

20 "(1) during the 5-y-ear period immediately pre
• , I 

21 ceding the date on whi~h tlw application is 'submit
, 

22 ted under this section, the rc~~strationof the appli·
, , 

. \ 

23 ' cant Under this section i was rC"oked under section 

24 304(a}(4); or 
. ! 

.•82161 IS 
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1 "(2) the Attorney General detennines, based on 

2 clear and convincing. evidence" that the applicant is 

3 applying for the registration with the intention of 

4 using the registratiori to take any action that would 

,5 constitute a violation of section 304 (a) ( 4)." . 

6 . (b) SUSPENSION OR: REVOCATION OF REGISTRA

7 TION.
I 

8 (1) IN GENERAL'.-Section 304(a) of the Con

9 trolled Substances Act (21 U.S.C. 824(a») is amend, . 

10 ed

11 (A) by redesignating paragraphs (4) and 

12 ( 5) as paragraphs (5) and (6), respectively; and 

13 (B) by inse~ing after paragraph (3) the 

14 following; 

15 "(4) has intentio~al1:v dispensed or distributed a 

16 controlled' substance ~th a purpose of causing, or 
, 

17 assisting in causing,' the suicide, euthanasia, or 

18 mercy killing of any. individual, except that this 

19 paragraph does not apply to th~ dispensing or dis

20 ~ribution of a controlled substance for the purpose of 

21 relieving pain or discomfort (even if the use of the 

22 controlled substance. may increase the risk of death), 

23 so long' as the controlled substance is not also dis

24 pensed or distributed for the. purpose of causing, or 

1 
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17 
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19 

20 

21 

22 
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24 

assisting in causing, the death of an individual for 

any reason;". 

(2) CONFORMING AMENDMENT.-Section 

304{a)(5) of the Controlled Substances Act (21 

U.S.C. 824{a)(5») (as redesignated by paragraph (I) 

of this subsection) is amended by inserting "other" 
I 

after "such". 

(c) PAlK RELIEF.....:,.Section 304(c) of the CQntrolled 

Substances Act (21 U.S.C. 824(c)) is amended

(1) by striking "(c) Before" and inserting the 

follo\\ing: 

"(c) PROCEDURES.-

H(l) ORDER TO SHOW CAU,SE.-Aftcr any hear

.ing under paragraph (2), and before"; and 

(2) by adding at the end the following: 

H(2) MEDIC.AL: ,REVIEW 'BOARD OX PAIX RE

LIEF.

H(A) IN' GE~"ERAL.-The Attornev General 
, . . 

shall by regu14t~on establish a board to· be 

known as the Medical Review Board 011 Pain 

. Relief (referred: to in this subsection as the 

'Board'). 

"(B) MEMBERSHIP.-The Attorney Gen

. era! shall appoi.J).t the members ·of the Board

: . 

, -831S1 IS 
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1 "(i) from among individuals who, by 

2 reason of specialized education or substan

3 
; 

tial relevant experience in pain. manage

4 ment, are clinical experts with knowledge 

5 regarding standards, practices, and guidew 

, 

6 lines concerrung pain relief; and 

7 "(ii) after consultation with the Amer

8 lcan Medical Association, the American 

9 Academy: of Hospice and Palliative Medi

10 cine, the, National Hospice Organization, 

11 the American Geriatrics Society, and sueh 

12 other entities with rclevant CA-pertise con· 

13 cerning p~in relief, as the Attorney Gen

14 eral determines to be appropriate. 

15 "(e) DUT~ES OF BOARD.~ 
I 

16 H(i) HEARING.-If an applicant or 

17 . registrant. claims that any action (or, m 
; 

18 the case of a proposed denial under section 
, 

19 303(i)(2), "any potential" action) that is a 

20 basis of a proposed denial under section 

21 303(i), or a proposed revocation or suspen

22 sion under subsection (a)(4) of this sec

23 tion, is an appropriate means to relieve 

24 pain that does not constitute a violation of 

25 subsection ,(a)( 4) of this section, the appli. 
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19 
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21 


22 


- cant or regi~rant may seek a hearing be
, ',I ! 

fore the Board on that issue. 
I 


"(ii) FI!IDINGs.-Based on a hearing 

under claus~ (i), the Board shall make 
I 


findings regarding whether the action at 

issue is an jappropriate means to relieve 

pain that do~s not constitute a violation of 

subsection (a)(4). The findings of the 

Board unde~ this clause shall be admissible 
I 


I 


in any hea:r:;.ng pursuant to an order. to 
I-


show cause under paragraph (1).". 

SEC. 4. CONSTRUCTION. 

--- (a) IN GEI\'"ERAL.-N~thing in this Act or the amend-
I 

I . 


ments made by this Act shall be con~trued to imply that 

the dispensing or distributibn of a controlled substance be-
I 


fore the date of enactmen~ of this Act for the purpose of 

causing, Qr assisting in c~using, the suicide, euthanasia, 
i 


or mercy killing of any ind;ividual is not a violation of the 

Controlled Substances Act :(21 U.S.C. 801 et Seq.). 
I 


(b) INCORPORATED !)EFi!\'TIONS.-In this section,. 
I 


the terms "controlled sub.stance", "dispense", and "dis-
I 


tribute" have the mean,ings given those terms in section 
I 


23 102 of the ~Controlled Substances Act (21 U.S.C. 802). 

I 


p
, 
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LEGIS~ATIVE REFERRAL 


MEMORANDUM 


If your response to this request for views is short (e.g., concur/no comment), we prefer that you respond: by 
e-mail tlr by faxin'g us this response &heet. If the response is short and you prefer to call. please call the 
branch·wide line shown below INOT the analvst's line) 10 leave a message with a legislative assistant. 

You may also respond by: : ' , I 

(1) calling the analVlt/anorney's direct lirie (you will be connected to voice mail jf the analyst does not 
answerl: or 

(2) &endirig us a memo or leiter 

Please include the LRM number shown above, an~ the &ubJect ahown below, 


TO: Robart J. Pellic:ci Phone: 395·4871 Fax: 395·6148 
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, Branoh-Wide LIne (to reach legislative assistant): 395-7362 
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_ See proposed edits on pages ______ 


Other: _____~______ 
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u.. S. Department of Justice 

Office of LOgi51Gtive Affuirs 

The Honorable Hen:y J. nyde 
Chairman 
Cc,mUllit.:..t6e. on the ..:rudicieu:y 
House of Representativee 
Wi:uihinyl.~"ul., t> •C" 2 0 515 

Dea.r Mr" Cha1z.incm: 
I 

As t.lle committ.ee prepar,es to t:(JLll:liut=:t:H" R." 4006 I ,sl;; atHf!lld~d 
by the Subcommittee 011 the Constitution, I write to provide the 
v1ews of t:he Oepar'Cment: of Jus'tice on this bill. We app:.t-f.:fcJ.i::tLt:= 
thi~ opportunity to provide :eomments and look forward to working 
with you as the Dill p:r;'ogresses t.hrough the legislative process. 

The Presid.ent is opposed to assisted suicide an.a any !,'ec1eral 
support fo~ it. As such, bQ is open to working w1th you and . 
other ,interested Members at Congress on this complex bue 
extremely important issue. Having said this, the Administration 
believes that H.It. 4006 repreSents a tJ.awed approach to the ' 
sensitive ~rea of Federal regulation of medicine .. We are 
p.rtic~larly concerned that the insertion of the Drug Enforcement 
Agency (DEA) into the role of ov'arseer of the practice of : 
medicine would inevitably divert agency at~ention away from tn~ 
core mission of strictly controlling Schedule I drugs and '. 
preventing the diversion of and trafficking in all scheduled ' 
drug's. . 

Determination of whether ~ practitioner's conduct which 
results in a patient's death -either in a specific instance or 
in gel'leral -- is lIan appropriate means to relieve pain. II is far.' 
afield from the DEA'9 role, as envisaged by Congress ana as 
carried out by the agency, .under the original legislative rUbric 
of the Controlled Substartces Act (CSA). Th.e medica,1 1 scien.eific, 
AtMi~~'. and related aspects of the practice of medicine at the 
end of life would 1nvolve DEA in issues in which it has no ' 
part 1Cl1.),t'lr' f'.'l\'IC'{'lA'rr.i filA. 'T'h~ 11S:;~ ~"Jf a peer review' board of pain 
management experts would lend needed consultation on the merits 
of any eas~ ( but. tnF.>, very nF'!C":fllFlJllli t',y f(")'r ~u<".!h III nt)A,.d is evidence 
of the poor fit between the task DEA is being asked to undertake 
and its central exp@rtiea. MOrl:t'!,)'l.Te-T., :;UlI '''nr~d hp,lnw. r.h~ n(,,)Ard's 
insertion in the contexc of a contested administrative proceeding 
could well complicate rather than eluc:oidatE' matters ~l\rT.o'.1T'1(HT'1g 
physician-assisted suicide. 

, 
-~ 
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In addir..i(,)M to the above-notec:i c:oncerns, the proposed
revision of che Controlled Substances Act ehrough B.R. 4006 would~ 
not nee@ssari)y ;lju.,,:corrrplish the intended effect cf bann1ng a.ll 
asaisteo. suicides, as there· are several plausi:ble means of . 
allaistaQ !SuicidE' (")l" p.uthanasia that do not involve the use of 

)' 

controlled substances. Typica.lly, a controlled su.k',lstance is usfed' 
as a .edat:ivQ; a TlI!'I"l-r:ontrolled substan.ee is used to act.ually 
bring about death. Thu.s, theCSA offars at best only a part:i.al 
'f1x. If amendmonts. tc t.hft r.SA force physicians to use non
controlled substances to assist a patient to hasten a desired 
cieath, Q proeeciur8 tnat would' nnr. 4IIxplicitly be banned by the 
CSA, it will not save lives, but merely will incraase the amount 

. of pain su£:crea by those taking thei-r 1.i.vee. 

The flaws of this propos~d i;)an on as!!" ~t:ed suicide are • 
visibly apparent by examining. the plausible scenario of a patient 
whu h~". legally obto.in~d 4' controlled, sub~tEU')j~P' "T'om a physician 
for pallia~ive purposes without disclosing an incene to commit 
su1e1u..t:e. once that. pati(mt' h3.~ decided. to end his or hp-r own 
life, they would need cnly to employ the services of a second 
physiciau, who would agree to u.~oict i.n the suicide so long "A 
the patient agrees to self medicate. As long as the s~eond 
physician does IioL "dispel1.se ;0:' distribute" a controlled . 
substance I it is difficule to imagine how they could be subject· 
toa revocac1on act.iuu. y.llde., the proposed· ch~n9.r; to the.. CSA. 
MoreOver, if the bill were modified broadly to reach those who ; 
mere.1.Y .assistln Ii. su1c.:J..cll!il, il'leluc!ingby providing their pa.tients 
with truthful information, it would likelyinviee serious . 
corist~tutional ohallenges. ' 

In ad.di tion co the toreg-c1ng (.;um::erns, the proopoee<i bill ; 
raises several tecr.nical concerns. Fire~, Sec. ~(a) would amend 
21 U.S.C. § 923 to require d;enial of rt!~..i.Il:ILrat:i.on, as 
inconsistent with the public int~rest, of any application for 
registrat:ion tnat had. either been revoJeeC2 wit-hIll. Lb..: preced1ng 
five years under . 
§ 824 (a) (4} or for which tnere is "clear a11Q convluc.i...n.g ev~d.nc:e'· 
that it .is sou~ht "with the il'ltention of uSing the reg'istration" 
to assist a sU1cide or commit euthanasia . Th1S lat t.e~· p.t'uv 15101"'l. 
may be unworkable. We are ~oncerned that it is not practical to 
determine in advance an applicant' IS "irieetlc II as to how ht!/t;IIlu:: : 
will use aregistrationi much less can this be determined by . 
clear and convincing evidence. Certa1n~y, few it any app11e5nt~ 
will seek the controlled registration witnassieted auiei~e as a 
prim.a.ry int6mded use; even fewer; wO-uld admit: aa' much on. an . 
.o:;PI'llication. 'F'or moat physicians, whether they uliJe controlled 
substances for this purpose will depend on the c1rcumstances, 
wh;.~h I.":l1nnot be foreseen in. advance. . 

Th~.rt=! is an apparent inconsistency b.tween Sec. 2 (a) , 
stating a new basis for aotion againsrt a practitioner's 
X'agist:ra.tion tln'der ~ 824(a}{4), and Sec. 2(0), setting forth the 

. ! 
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r4llsponsib:i.lity of the new .rM'&cUeo.l AQ.vil!lu.c;y Board on fo'ain Rel.1.et ll 
to issue an opinion under fl.ew § 824 (o) {ll (C}(i) • Under the 
latter, the :soard would. revie:w, fOl" 4llJP.t'opriat:eness as a means to 
relieve pain, nany potential a.ction" (as oPPo$ed co "intended" . 
act.ion1 by ;:m QPpl ic:ant • Revie:w or. "pocant:.ial ll act.1on is even 
more 	 speeulative than "intended" action. Moreover, this section 
d088 	not. montion the clear and c:omtl.m:ing evidence standard.; it ! 

is not clear whElcher a. different lev~l of proof is intended. 

The new Board would afford a peer review proce.ss to any

pr&otitioner ~ggri.ved by ~ ~how cause order under 21 O.S.C. 

§ 824(c) proposing to take. adverse a.ction against a 

pra~ti~ioner' C5 reglJ:$I...r;ation 1.n light of physician-assisted 

suicide. This prmris1.on would for thfl first time inject a 

regulat.ory pet=ll. L'f;!v1ew process into the qu.aei-jt.idicial 

administrative discipline process. 1he Board's opinion would be 

n a dmi!lsiLlt:1" In a.ny show. cause hearing, but would. it be binding:

in eff~ct? If the DBA went ag&inst the Board's decision, either 

in fa.....u.l: of or aga1nst the physician, what would be the likely . 

result on appeal? We think this Beard •• undoubtedly a well 

iULt!uued1nnevaC1on aesigned.to give the physician a fair· hearing 

.- unnecessarily creat~s a myriad of difficult issues. : 


Finally, in Sec. 3, the language includes a statem~nt th3~ 

the a.mendment does not imply :that! the dispensing of a controlled 

subst:anee before the date of ena:tmer..t was nQt, a violat:;("')T'! of the 

L".':>A. In J.1ght of the Attorney General's letter of June 5, 19~e,; 

to YOU 1 concluding that Iladverse action against. a phys:d r!i,an who, . 

has assisted in a s~ic~de in ,full compliance with the Oregon Act 

would not be authorlzed by the CSA, II we recommend lit 'I"H?utral : 

construction regarding the effee~ of this amendment, ~: 

"Nothing in this Act or the amendments made hy 1"h.111 Act shall li>e 
 " construed to express an ppinLQn a§ to whetheb the dispensing or. 

distribution of a control1~d substance h~Fn~e the date of 

enactment of this Act ... 11 ' .. 


Thank you for this opportunity to provide comments. The 

Office of Management and. BudgA1". h.a~ adv1••d that thQl:'~ ie no 

objection from the standpoint of the Administration's program to 

presentation of this report". , 


Sinccn:ely, 

Anthony ~. Dutin 
Acting Assistant Attorney General 

cc: 	 The Honorable John Conyers. Jr. 

R~nkino Minority Member 
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will want you to become involved as well next week, by meeting with Daschle and Lott and 
pressing for negotiations. We will give yo,u a memo soon on our suggestions for handling such' 
~ati~ns. '. , 

~\Health -- Patients' Bill OfRig~ts Legislation: Rep. Ganslce told Rep. DingeU this 
week that at least five Republicans have decided to co-sponsor the DingeIl/Gephardt patients" 
bilI of rights legislation. The announcement of these Republican co-sponsors, which is expected 

. to come as early as next week, should greatly increase the pressure on the Republican House 
caucus to support acceptable patients' rig~ts legislation. (We have heard that a Republican 
House task force is also drafting legislation in this area, but currently intends to include certain 
"poison pilI" provisions involving limitations on medical malpractice suits and expansions of 
multi-employer welfare associations.) We are reaching out to Reps. Ganske and DingeU to 
determine if we can set up a meeting next 'week between you and the new Republican co
sponsors. Such an event almost certainly would receive significant press attention. . 

4.•Health -- Assisted Suicide: Arecent study on assisted suicide in the New England 
Journal ofMedicine found that only about three percent of physicians have ever prescribed ., 
medications to hasten the death ofa terminally ill patient and only about five percent have ever 
administered injections to do so. The study also found, however. that 36 percent ofphysicians 
would write lethal prescriptions and 24 pe~cent would administer lethal injections if such actions 
were legal. This widely reported study could intensify efforts in Congress to enact legislation to 
prohibit doctors from assisting their patients to commit suicide. As you recall, Sen. Hatch and 
Rep. Hyde are prepared to introduce such:legislation in the event that the J~stice Department: 
'opines that the Controlled Substances Act, as currently written, does not prohibit these practices. 
The Justice Department intends to issue such a decision in about two weeks. We will send you a 
memo next week that outlines options forTesponding to Hatch's and Hyde's likely initiative .. 

~AIDS -. Needle Exchange: As we expected, your needle exchange decision' : 

provoked strong criticism from both ends:ofthe political spectrum. On the One side, AIDS : 

advocates and your AdvisoI)' Council on AIDS expressed great disappointment that we decided 


I 

not to release federal funds. DPC, the AIDS office, and others in the Administration have 

reached out to the AIDS community to e~plain our decision and explore ways ofworking 

together on related initiatives involving HIV prevention and drug treatment. We are also 

attempting to develop an appropriate way ofmarking the one-year anniversaI)' of your HIV 

vaccine initiative. On the other side, Republican members ofCongress attacked you for 

relea,.sing scientific findings that needle exchange can reduce HIV transmission without , 

increasing drug use. Sen. Coverdell introduced legislation to prevent the SecretaI)' from ever 

releasing federal funds for needle exchange programs, and Rep. Hastert introduced even more 

extreme legislation that would deny federal funds to any entity using its own funds for this 

purpose. We will work with Legislative Affairs to oppose these initiatives. 


G. Education -- D.C. Vouchers:· The Republican House leadership currently intends to 
bring a D.C. voucher bill to the House floor next week. DPC, Legislative Affairs, and the 



, 
... 

" 

.- Sixty four percent had driven a car white drunk or drugged: 50 percent had been 
involved in a domestic dispute while drunk or high; and 35 percent had consumed as 
much as a tifth of a gallon of alcohol in a single day. 

5. Crime -- COPS: The COPS Office will announce on Thursday $58 million in hiring. 
grants to 285 police depa.rtments to fund about 900 additional officers. This announcement will 
put the total number of officers funded through the COPS Program at over 72,000. 

6. Healtb -- Patients' Bill of Rigbts I: Rep. Gephardt is insisting that the Democratic 
Leadership's version of patients' rights legislation include whistleblower protections for hospita~ 
employees. Although we are syInpathetic to these protections. we believe their addition to the 
bill would diminish the prospect ofpassing legislation this year. Rep. DingeU believes equally 
strongly that including whistleblower protec~ions would be a strategic mistake, because they 
would prevent Blue Dog Democrats like,Reps. Stenholm. Tanner, and Barry from suppGI1ing the 
bill. Indeed, DingeU has said that he would ~econsider his decision to be the bill's lead sponsor· 
in the House ~- still further decreasing the ct~ance ofCongressional action -- if these provisions, 

, I 

were added. We will continue to work with Gephardt, pingell. and the Blue Dogs to see if : 
compromise language can be developed. The Democrats are currently scheduled to introduce : 
their bill as early as yvednesday. 

7. Health  Patients Bill of Rights II: Larry Stein and Chris Jennings had a good , 
rqeeting on Thursday with Rep. Norwood, the Republican sponsor of patients' rights legislation 
in the House. Norwood believes there is strong bipartisan support in the House to pass this 
legislation, and wants to work with us to achixve this goal. We agreed that we should aim to 
pass a bill by July. and that the House would have to act fll'St to put pressure on the Senate. 
Norwood said he would continue to support a strong enforcement scheme for patient protections, 
in part because he thinks such a scheme is necessary to maintain the backing oftheAMA and 
consumer groups. He also indicated that he and his Republican colleagues wouLd-oppose any 
provisions mandating insurance plans to provide certain benefits. 

8. Health -Children'S Health Implementation: HHS will announce the approval of 
. Ohio's and California's children's health program next week. Because of the size and strength of 

these programs, we may want to highlight their approval at the White House, possibly with the: 
Vice ~resident panicipating inyour absence. Also within the next ten days, HHS will make a 
decision on whether to approve New York~s children's health proposal. New York's application 
has a controversial provision involving provider taxes that may lead HHS to disapprove it. The 
plan also takes insufficient steps to ensure that federal dollars not substirute for health insuran~e 
currently covered by the private sector. ~ 

9. Health - Assisted Suicide Law: We met this week with representatives of the . , 
Catholic Health Association (eRA) to discuss the Justice Department's likely ruling that doctors 
in Oregon who assist their terminally ill patients to commit suicide, in conformance with state' 
law recently enacted through referendum, do not violate the federal Controlled Substances Ad. 

I 
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(CSA). eHA informed us that Sen. Halch and Rep. Hyde win introduce legislation amending 
the CSA to prohibit such action as soon as the Department issues this ruling. CRA is working 
with Hatch and Hyd~ on ways to draft legislation so that it will not inhibit physicians from the 
appropriate use ofpainkillers for the terminally ill, such as incorporating physician review boards 
into the prosecutorial and/or sentencing process.' We \\;ll try to delay the release ofthe Justice 
Department's ruling until we have developed a roll-oul strategy, including a position on federal 
legislation prohibiting physician-assisted suicide. You can expect a memo from us on that 
subject immediately after your rerum from Africa. 

10. EduratioD - Coverdell Bill: Democrats defeated a cloture motion on the Coverdel1 
bill last week after the Senate Majority Leader prevented them from offering any amendmentS:

\'_ We expect a compromise to be worked out next week, and the Democrats to proceed with our .. 
" 	 planofoffe:ring our school modernization proposal as a substitute. Although many in the 

education community are actively supporting this amendment., we expect it to be defeated on a 
party-line vote. If that happens. Coverdell will pass because the Democrats do not have enough 

11. Education - Teacher TraioingProgram: At a mark-up of the Higher Education 
(Q ~ ct this week. the House Education and Economic Opportunity Committee rejected your teacher 
,~ training proposal. which would provide scholarships to students who will commit to teaching in~ high poveny school districtS. The Corn.m.ittee instead approved a much smaller and l~s wellY ({;;!.
tv(If focused provision sponsored "by Rep_ Goodling, which would provide grants to Governors to 

address a range of teacher preparation issues such as raising cenification standards. To make 

~ matters worse. the Cpmmittee decided to fuDd this teacher preparation block e;rant by eliminating 
~eral support for the National Bm.rd for Pr9~s5i9aal Te;cbing Standards We are wotking 

(: . v.ciIh Gov. Hunt and the National Board staff to reverse this action on the House floor, in.sluding I 

~sf.'/~ bJu'eIllOPsrratic.g strong bipartisan gubernatorial support for the B0'!!2. At the same time, we lIIe ~~\ .tt~pting to;~nsure that tbe S01ate Education and Labor Comm;ttee produc.. a better teacher 

&.~' ",urung1:°:::::'1 Reform _ Fr.e Television Tim.: We per>uaded Senate Repub.cans last:D 
~ week to remove language from the Supplement.::! Appropriations bill that would prohibit the 

~ Federal Communications Commission (FCC) from establishing a system of free television time 
'/~ for candidates for federal office. The Republicans will add this rider to another bill, however. 

unless we can find some compromise approach [0 the issue. Sen. McCain is thc key to a ~ 
-/ settlement. and we are meeting with his staff this week. One possible solution is for the FCC to~~ put off issuing a Notice of Rulc:making ~o establish a system of free TV, and instead issue a . 

~ simple Notice ofInquiry to review the issue. After your Advisory Committee on Public Interest 

~ could detennine to go ahead with a rulemaldng. 

CCr~( 14. Community Empowermenl - Brownfields: The Vice President announced last 

(J~ w~he l~ wirmers of EPA's $28 million Brownfields Showcase Communities program.({t:. ~../~U-\J. \ "J-~~' 	 .J . l~u..G \.h. ~ c.:r- 9\.~.u).\ ."V. 	 ~~\~~Kcu.~bt"-\~,\l9J~~t"'~ 
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FDA TALKING POINTS ON PHYSICIAN ASSISTED SUICIDE 

• 	 The FDCA prohibits ,causing the introduction or~elivery fo~ 
in~roduction into interstate commerce, of any,..ne¥"~g for~' , , . 
wh.l.ch ,the necessaryFD)\ approval has not been .o~t.a1.l.ned . ' 
While >each time an FDA-approved drug is prqmoted "for "an";,, 

, uJ:?approvedpurpose';' i!= :-becomes' an'unapproved. new drug ~'fcir: 
tha,t purpose, we know that physicians ,do :prescribe approved
d,tu.,9!3,.'!,9ff,-,l4hel. It ",'C:'", ,i "'" '. ::;:-,::':"'~<=~C:A, _,E'(-~:;:~,.~c'c;,;.-
• ' " '.. • _ .• ", ," ,:,' ,. , ~:', .( .</ ,.:~~ .• ,.~:,:.:.:: ."-<"....~'u;.~,c~. '::'.-""~"~" ,~.. "'.'. t, '." .~ • ," .' 

• 	'FDA genetally_reli~s on" 'States;t6:rjii9:ti1at;.~.{,:pfiy"aicians:·;.who~' '. .' 
, :prescribe ,appri;>yed-:qrugs,'fo,#-»ff>';'r~¢l~:·useEi::; ~~~~ F'I?Ana~ ::·oi1+Y-:~. '. "." , 
'very "r,arely:brQught: enforcem~~t.'aqt:i.cms,'ag~-ins,t~j)hysicians.i' . ' 

"'artd~ irifactithere'~fs ,legi~la't,iy,~,JlJe,t,QiY.;:,ti:6,;,ihe'::~e'ffect;~;~.~,~:~:.:, ,'~, ',-', "" 
" - 'that "the' 'FDtA'~ls -nof~1nt'erided~'::'at least not directly.., ..,to 

regulate the practice of medicine. 

• 	 , The suits brought by FDA have almost.· exclusivel~>~nvorved 
physicians who have promoted, sold, or distribUted-l with a 
sufficient interstate nexus, drugs or devices that are 
unapproved for any purpose--not physicians engaged it?- the ' 
ordinary practice of medicine who merely recommend or 
prescribe a particular approved drug for an unappx:oved use. 

• 	 FDA has only very rarely attempted to bring,an enforcement' 
action against a physici,an who was prescribing approv,ed 
drugeoff-label, and those few cases have involved 
physicians who were widely promoting the off-label use. . 
 , 	 " 


, Regulating physician conduct in assisted suicide ina State 
that permits the practice would be'an inappropriate use of 
,the Agency's authority. FDA's core function is,the public, 
health mission of regula'ting foods and medical products. The' 
C:,l.p:'rent,debate~abou,tithe, moral-ity."pf:,physician:-assisted';·· .' 

• 	 ~:~~ 

lethar-'inj ecti~Qn~.::-a.simila::r:J.:y'fi\OJta~l'y:~.contentious i9,su~~-has 

"-.- -, .' been": upheld byi,the Suprem~ cou'~.:~;:~" ' 
':::x::I..: '.';; 
:;~=:'; .. :. -

< ~4<. .~~'-' -c- C4":;;''''ji~-\-",.j"k ",f Vol' cp,.."J., c/'v:, 

~~~i9- &~J" 
.,. ~~ .. r .... " f ,~..J{Q( , 

s l( Jt<"'\~ .".J£.!, , 

.Q;~'>M~ 
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... ( ••~. OtrARTMENT OF IfEALTH & Ifll~ SfJiVlctiC . Publicllcle/U'l Sel'lfico 

~~.,:::z~'-
FOod 31'1d Drug Adminbtrotion .' 
RQC~ville M~ 20atJ/ ... 

JAN.';' 7~: 
The Honorable'TomRliley
Chairman, Committee on Commerce .. 

, . "Hou~~.of.,R,~p;cuza~tativeG. ' . ': ...": ..:~.::; .. ';i:.~, ..,.,_.

Wa$hlnqton":D.:C•.-··20?15.~~115 ,--_." ,. , '_ ,> . 


...• '. :" . ,"" .,-. :',,,.~ -,-' "'.-~"'''''''.--.">' ,- I ..... ,."-:,' .....:::.~:.": ..~ ..~,. __ ~. 

'. ",. " ;,-,,," ~'" ·" ...asked,·~or--:',F~~v1eW5 :~on~~,~heth~r:; dnliveringF~~di£tribut;u,q ... ' .' 
. . '. ··dlspe.nsihq~·'p~esci:ibing, fillinq a. prescript.ion. or aaministerinq 


a cont.rolled sUbstanoe with the deliberate intent of Assisting in 

II suicide would, v iolate ~e federal, Food I Druq, and c08matio " 

(FOC)' Act, applioable regulations, orothel: FederallawGUl:Ijec't 

to FDA enforcement. 


Tn order to markQt a new drug, a eponsor must demon~trate 
(generally throuqh a new drug application) that the product is 
safe and effective for its intended uses. see. I§ 201(p). 505, 
FDCAct. The intended UC'QG for whioh 0. d.rug has been determined 
to be safe and .effective (approVed uses) appel\r in the product's
package ins::ort (theapprovea labeling). Approved drugs may only
be labeled and promoted for their.approved UCOG. " 

Numerou~ prescription drugs approved by FDA potentially-could be 
considered not sate and effect.ive. or potentially oouldandanger
human life, if these drugs are used tor purposes other than the 
specific uses approved by FDA (off-label ueea) or not used in the 
manner descr.ib~d .in the approved labe11nq. While an ar9lllllant 
cOllldb~ lilade that off-label US~5 of prescription drugs tor 
phys1ci~n~assisted SUicide would violate the FOC Act, physician
off-lllbel.;!\uses 9'enerally are regula~ed by incUvidua1 state . 
ltcensingboards:: and authorities. We believe that regulatinq
dt"ugs tor physician-assisted suicide through FDe Act enforoement 
actione alGo vould be inappropriate in the con'text of current 
st.at.e regulation and the national debate over thia practice. 

We hope this:: information is helpful. If we may be ot any furt:her 
iSssistance, Please J.et us know. ; , 

, ' 

Sincerely, 

/k,;i f. 7Ln-~ 
Diane E. ThuWP~O~ 
Associate commissioner 

for ~qi~lativa Affairs 

" , . 

:i:.:;.~.~_·t:'.:::·;~~~:: 
-. ''-. 

... ',' ,'. . ' " , ... ' . 



APR.-21'98(rUE) 15:10 OFC OF CHIEF COUNSEL: TEL:301 827 3054 P. 003 

Page 2' - The Honorable Tom IU:iley 

cc: The Honorable John D. Dinqell
Ranking Minority Kember ' 

., , ,:,,', C0iIriD.itteEf',on~ Commerce' , 

.. ~'.~~---.!-".-'~.-

, , 
-~-, " 
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-...:.Public Health ~ervice: 

. . 

Food and Drug Aclministration 
. R()Ckville'MD~:io8sj;' , 

." ....~, .
, ...- ., . '.' .. 

The Honorable Thomas J. Bliley.,. Jr. ... , ..... ...... ' 

.~ _ 

.", 

Chairman, Committee .on Commerce .' .' 
'House of: Representatives: - '. .. -":.:, ,':,7, '<'_:::;";'''''''''' 

... "-', 	 fl.l11ng ,a prescript10ni ·oradln.lniste·r1ng a controlled substance 
with the deliberate intent of' assisting in a suicide' would 
violate the Federal Food, Drpq, and Cosmetic (FDC) Act, . 
applicable requlations, or other Federal 'law sUbject to FDA 
enforcement. 	 -\ 

In order to market a new druq"a sponsor must demonstrate 
(generally through a new drug application) that the product is 
safe and effective for its intended uses •.. ~, §§ 201(p), 505, 
FDC Act~ The intended uses for which a drug has been determined 
to be safe and effective (approved uses) appear in the product's
package insert: (the approved labeling). Approved drugs may'be 
labeled and p~omoted only for their intended uses. 

Numerous prescription drugs approved ,by, FDA potentially could be 
considered not safe' and effectivei or potentially :·coul.d.. en4anqer
human life, if these drugs are used for purpose other than the 
specific 	uses approved by FDA (off-label uses) or not used in the 
manner described in the approveq labeling. While an argument
could be 	made that off-label uses of prescription druqs for 
physician-assisted suicide would violate the FDC Act, physician 
off~label uses generally are regulated by individual state. 
licensinq boards and.authorities.We believe' that regulating 
drugs for physician-assisted suicide .throughFDC Act enforcement 
actions also would be inappropriate in the context of current 
state regulation and the national debate over this practice. 

We hope this information is helpful. Ifve may be of any further , 
, 'assistance, please let Us know. : ' 

sincereiy,

A.L-/. 7/ .....~ 

DianeE. ThO:~ 
Associate Commissioner 

for Legislative Affairs 

cc: 	 The HonorableJ.ohn D. Dingell
Ranking Minority Kember ' 
committee on Commerce 

I 
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Lead Deputy Commissioner 
}:"'''',-I ""'d D.... ·C' fI,."I ...... ;~! ..,.tr~f·:-.='"- ~..,-- -" .L~o~ ~........ - ......... v ... 


5600 Fishers Lane 
'Rockville, MD 20857 

Dear Dr. Friedman:. 

As Chairman of the House Commerce Committee, I write seeking the Food·kd 
Drug Administraqon's view as to whether delivering. distributing. dispensing. pre~c:rtbing: 
filling a prescription, or administering a controlled substance with the deliberate intent of 
assisting in a sui9~e woulg. violate the Federal Food. Drug. and Cosmetic Act,applicable 
regulations, ruliitgs'~ or oth.'er federal law subject to FDA enforcement, notwithstanding the' 
enaamentofa SUite law such as Oregon's Measure 16 rescinding State penalties against; 
such presaipti0l1s{or pati~nts with a life expectancy of less than six months.' ' 

Y':.' I 

. ' 

Drugs used to assist in a suicide include such controlled substances as amobarbital. 
codeine. diazepam, flurazepam.' glutethimide. chloral hydrate. hydromorphone; '. 

. meprobamate, methyprylon. meperidine. methadone, morphine. phenobarbital. 
secobarbital. and pentobarbital. This list has been derived from Derek Humphrey's Final' 
Exit: The Practicalities ofSel}Deliverance and Assisted Suicidefor the Dying (Hemlock SOciety 
1991). at 117·120. . 

Interpretations of oilier agencies suggest that assisted suicide is not a: legitimate 
medical practice within the meaning offederal1a.w. The Health Care Financing " 
Administration. for eJWllple. has written that physician~as5isted suicide is not "reasonable 
and necessary" to; the diagnOSis and treatment of disease or injury and is therefore barred 
from reimbursement under' Mediare. ' (See enclosed letter of May I, 1996 from Debbie 1. , 
Chang. DireCtor of HCFA's Office of Legislative and Inter·Govemmental Affairs.) In 
addition. under existing regulations of the Drug Enforcement Administration. a lawful 
prescription for a' 'controlled substance"must be issued for a legitimate medical purpose 
by an individual practitio~er acting in the usual course of his profeSSional practice." 21 
C.F.R. § 1306.04. .;

, i 

http:III\I.UI
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, l',' Page 2 of 2 

,', 
" 

'The American Medical Association. the Ameri~ Nurs,es ASsociation",' ~e",:., .,' .. ' 
American Psychiatric Association, and at least ~3 other. national spe~a~tyah4,Sta,t~" _. _:.~ . 
medical societies have-condemned assisted suicide. statirigP:ia~}th~ ,.:'[Uong [been];:_~),;._:::..:., .. , . 
viewF:d as outside the, realm of le~timate'health.careran(;r is:.~fUi\d~eIl~y~iIl,~omp~9pl~:" ': " ' 

.	·with the physician's role as ahealer .... • [See Bnefs AmIci o(tbe"AineIiean' ~e~~~~.l:,; .::::~~~~;1~·,· ....:. 
'Association~ et at at 4-5. in Y'/ash'ingt,on 17~ 'Giuclsbnt;~o~9.~;tIt>:,m~§~r~d~Vactp~.v::~~1!?~;-:~~; 

.' .....•..:.. :.~~t-2f:::: ~1/~:O;t!::?Z;!:~~:~1~:ti~~:~~~~~~~~i~~·t;:......~:~.. :.. 

~ .:.,~om~j; ~u1cide '~n~t b~ consistent:with FDA 5~dards~regaid.irii'~hehltK;"· "l~glo.mate '. ' . - ' 

~'" ~ I'", "med.iCaI use." and ·safe an~ effective use" of drugs [e.g~. 21 U.S.c. §§301 (U).353 
(b)(I)(B). 355; 21C.F.R. §§312.22(a). 312.2(b)(iii») especially when the practice of 
assisted suicide is not reasonable and necessary to the diagnosis and ueatment of disease 
.and injury.legitim~tehealth care,or compatible with the physician's role as healer. Past 
FDA action· as upheld by the United States Supreme Coun indicated that the agency's 
interest in ensuring that drugs are "safe arid effective" and do not endanger human life is 
1\0 less compelling in the ~ase of patients with life-endangering illnesses. [United States v. 
RutJwjord. 442 U.S. 544 (1979).] , , 

?, 	 ' 
As you know. this iS'an area of special interest to the Congress. On MaId} 20. the 

Co~mittee that I chair. pya 45-t0-2 vote. approved legislation (H.R. ,1003) to prohibit 1", 

any use of federal funds. programs or facilities to perform or advocate assisted suicide., I 

The bill was appr~d by ~e full House ofRepr~sentatives on April 10 by.~ v,?~e of 398
to-16. passed by the Senate on April 16 by a vote of 99-to-O, and signed by.the President 
on April 30. Clearly, Congress would have serious concerns were any federal agency to 
construe the intentional prescribing of lethal drugs for suicide as a legitimate, medical 
practice. Therefore, I would be grateful for your prompt response. 

S~cere1y. 
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(~ DEPARTMENT OFlIEALTH " HtiM"'" 	 .

MAY "J - ISS'S 

Mr. John Neithereut 

, 32 Leighton' St. , 

Fil~hburg. MA 10420 


, " . DwMr. Ncirhercut ,," 
, . -~~ 

_	,Rep~ lohn OIVc:rMs referred yourlcttcion rccent Administration and Congmsiona.;propos3.tS,i(;-- -: " ,. 
reStr.u~iiTe., the,'Medi~~rc'program to my office:for,a response. In your' Idtet'Yc.s~preSS-'" " ,,:, 

"opposition to Medicare paying for physician assisted suicide. You also asked Mr. Olverta vote in ' 

favor ofchanges to "Medic:an: that would allow Mc:dicarc: beneficiaries lito add their own maney to 

he able to get unmanaged fet: for service plans under Medic:arc:PIus". We refer to such'plans as 

"private fc:c for ,~ce plans": ' 


In regard to your fim issue, in general. the Medicare statute limits Medi~ coverage to items 

and services that "are reasonable and nec:.es.sary for the diagnosis or 'treatment ofillness or injury 

or to improve the functionin8 ofa rnalformed body member." Physiclanassisted suicide, even if 

allowed under state law. does ,not meet these sta~tory mtcria. As such. the program. is 

prohibited from ma1cing payment forit Further, there is no provision in the President'sbalaocee 

budget proposal to ~hangt: Medieare so that it would cover pb)'1ician-assistcd suieide, either 

under the fee for service program or through a contncting managed care plan. 


, In regard to YOllr second coneern.thePresidenc has been clear that hAl does not support private 
r= for se'l'vh:e plans as an option fer Medicare beneficiaries because such an option could hurt 
many beneficiaries while helping none. The rationale for the President's position is as fonows: 

o 	 Cumntly. the l~~ pl~ limits on 'What doctors. hospit2ls and othCrl can charge either the 

Medicare progs:a.m_CtrMedic:arc·beneficiaries.for instance. ifthcMedicare approved


"charge Jor<a phYsici3n~I~iti.sSl00~the b,endicWy~sbarc: ofthe cost is limited to " 

<somewhere: Delween'SlO and 53'S,(depending: on 'whr:tber or not" the doctor is a Medicare 

tlpartieipating·p~ysiciai'l"). Physici:ms areiprohl"bited. from billing for more than the 
'''Iimiting chargeW which isllSperecm oftile Medic,arc Pllyment amount. 

o 	 '. Similarly, when a beneficiary goes to the hospital, whelhc:r the hospital charges S5,Ooo or 

S1 0,000 for the stay. the hospital can charge the benefieialy only c:ertainesta.blishcc1 , 

deduCtible anc1coinsurance amounts and it ,must accept Medicare's paymem:as payment in 
 " 

full.. 
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