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' No. 105-12 (Aprll 30" 1997) 'bans the use of federal funds;to
pay ‘for or promote assisted suicide.: The central- restrzctlon

in the Act is phrased in the follow1ng terms: " [N

A Y. . ‘the !Act:.th; ; ey
~fu Hing  of “gervices (as dlstinguzshed fram fundlng)
applicable only to federal employees and to services provided
in federal facilities. That provision states that "no such
item or service may be furnished for the purpose of causing”
death by assgisted suicide, and applies to items and services
furnished (1) "by or in a health care facility owned or
operated by the Federal government," or (2) "by any physiC1an
or other individual employed by the Federal goveranment. to
"provide health care services within the scope of the
physician's or individual's employment.® Sec. 3(c). ‘

®  Nothing in the Act authorizes the federal government to take
adverse action against a private physician for a351st1ng in a
suicide in a non-federal fac1lity '
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"Assisted Suicide Punding Restriction Act of 1997"
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®  The Assisted Suicide Funding Restriction li{:t: of *1997 Pub. L. .
- No. 105-12 (April 30, 1997), bans the use of federal- fundsr to.- .
pay for or promot:e assxsted suicide. '

©  The Act does not have any effect on the Com:rolled Substances .
Act- (CSA), and nothing in the Act is inconsistent -wich . the.
conclus:.on that the -CSA- was not: mtended to authorn.ze-:‘ DEA £O. -

‘-vand merdy kiil-lng]

e - In hls sigxung st:atement. Pres;.dent Clinton stated:. "The
restrictions on the use of funds contained in [section
. 5(a)(3)]), - properly «construed, will allow the Federal
Government to speak with a clear voice in opposing these
practices." 1997 U.S.C.C.A.N. 58 (April 30, 1987). He was
addressing ‘'a portion of the Act ensuring that federal funds
"not be used to subsidize legal assistance or other forms. of
advocacy in gupport of legal protection for agsisted suicide,
euthanasia, or mercy killing." Id. He proceeded to emphas:.ze
that the First Amendment required a narrow construction of
this provision as covering only activities with the purposeiof
advocating assisted suicide, and not those providing "forums
for the free exchange of ideas." Id..

o xNot:h:mg in President Clinton's signing statement is
inconsistent with the conclusion that the CSA was not intended
to authorize DEA to take adverse action against a physician
who assists in a suicide in compliance with state law, or with
the conclusion that such adverse action - is unwarranted for
reasons unrelated to opposition to ass:.sr.ed suicide (such as
federalism concerns) , _
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Oregon Initiative Procedure N

The Oregon Constitution provides that "[t]he people reserve to -
themselves the initidtive power, which is to propose “laws -
. +. . and enact or rejéct them.ac an election independently Of
the Legislative Assembly."  Or. Congt. art. IV, § 1(2)(a)‘~
The Oregon Death Wlth Dlgnlty Act was enacted through the

1n1t1at1ve proceas.

'the people = 270 P 513, "514

However, the Oregon leglslature apparently has never repealed
an initiative. Out of 99 voter-approved initiatives since
1504, the Secretary of State reports that none has been
repealed by the legislature. Portland Oregonian, March 1,

1997, p. D1. "Many legislators consider it heresy to overrxde

the W1ll of the people.” ld.

After efforts in the 1eglslature to repeal Oregon's Death.wlth
Dignity Act failed last year, an initiative to repeal the Act
was placed before voters. Voters rejected the: repeal
initiative on November 4, 1997. o o

may amend or repeal‘a lawwpassed b &;;w;‘
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PAIN CARE COALITION
A National Coalition for Responsible Pain Care

July 31, 1998 | S - - -

The Honorable Henry J. Hyde L : : -
U.S. House of Representatives S ‘
Washington, DC 20515

Dear Representative Hyde: ‘
Improving end-of-life care is a priority for the Pain Care Coalition. In its attempt to prevent certain
behavior, H.R. 4006, the Lethal Drug Abuse Prevention Act, will have a detrimental effect on end-of-
life care and seriously harm existing patient care. Rather than passing the proposed legislation,
therefore, the Pain Care Coalition urges Congress to engage m a meaningful and thoughtful debate
on this complex issue. - , ~ S
Many patients with terminal illnesses suffer debilitating pain every day. The foundation of good
end-of-life care for these patients includes appropriate pain relief. Unfortunately, as recentlynoted
by the Institute of Medicine, pain is currently under-treated, in part due to existing laws and
regulations. :

{
Patients in severe pain require a variety of necessary services for pain control. Options include the
use of medications, such as narcotics, medical procedures, and other non-medicinal interventions.
One of the means to control pain in some individuals is the use of narcotics, at dosages varying
depending upon the clinical c1rcumstances We are concemed that H.R. 4006 will exacerbate the
under-treatment of pain. . - ,

1
'

!
Faced with the potential mvestlgatxon by the Drug Enforcement Agency, the majority of physmans
will be fearful to prescribe pain-relieving narcotics, even to those patients in need. In its current
form, this bill could have a damaging effect by limiting one key element of approprlate patlent care,

pamcularly in those patients who suffer from terminal illness.

h

-An additional concern is that the bill threatens a patient’s right to privacy, because any govefnmcnt

review of a physician’s actions would require the physician to disclose detalls of the patient care that
should be held in the strictest confidence. ;

The Pain Care Coalition opposes physician-assisted suicide. However, we are writing to express our
opposition to H.R. 4006 in its current form. We stand ready to work with Congress as it undertakes
the crmcal task of improving end of-llfe care.

i

AMERICAN ACCADEMY OF PAIN MEDICINE ¢ AMERICAN ASSOCIATION FOR THE STUDY OF HEADACHE ¢ AMERICAN PAIN SOCIETY
1875 EYE STREET, NW, 12TH FLOOR o WASHINGTON, D.C. 20006-5409 « TELEPHONE: (202) 466-6550



The Pain Care Coalition is a national coalition which advocates for responsible pain care policies at
the federal level and was founded by concerned organizations representing the interests of pain care
professionals and their patients. Constituent members of the Coalition represent a broad spectrum of
physicians and other health care professionals involved in the diagnosis and treatment of patients
suffering from pain, biomedical and related researchers, and professionals studying the effectiveness
of diagnostic and therapeutic approaches to eradication or lessening of pain.

Thank you for four consideration.

Sincerely,

Joel R. Saper, M.D.
Chair s

® Page 2 . i
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'PAIN CARE COALITION
- A National Codlition for Responsible Pain Care .

July 31, 1998 | | o . N

The Honorable Orrin G. Hatch 3 , .
United States Senate ‘ C : ,
Washington, DC 20510 o

Dear Senator Hatch:

Improvmg end-of:life care is a priority for the Pain Care Coalition. In its attempt to prevent certam
behavior, S.-2151, the Lethal Drug Abuse Prevention Act, will have a detrimental effect on end-of-
life care and seriously harm existing patient care. Rather than ppassing the proposed legislation,
therefore, the Pain Care Coalition urges Congress to engage in a meaningful and thoughtful debate
on this complex issue. o

Many patients with terminal illnesses suffer debilitating pain every day. The foundation of good
end-of-life care for these patlents includés appropriate pain relief. Unfortunately, as recently noted
by the Institute of Medicine, pain is currently under-treated, in part due to existing laws and
regulations. . :

i

t

Patients in severe pain require a variety of necessary services for pain control. Options include the
use of medications, such as narcotics, medical procedures, and other non-medicinal interventions.
One of the means to control pain in some individuals is the use of narcotics, at dosages varying
depending upon the clinical circumstances. We are concerned that S 2151 will exacerbate the under-

treatment of pain.-

i

Faced with the potential investigation by the Drug Enforcement Agency, the majority of physicians
will be fearful to prescribe pain-relieving narcotics, even to those patients in need. In its current
form, this bill could have a damaging effect by limiting one key element of appropriate patlent care,
pamcularly in those patients who suffer from terminal lllness
An additional concern is that the bill threatens a patient’s right to privacy, because any govemment
review of a physician’s actions would require the physwnan to disclose details of the patient care that
should be held in the strictest conﬁdence

. : , ‘
The Pain Care Coalition opposes physician assisted suicide. However, we are writing to-express our
opposition to 8. 2151 in its current form. We stand ready to work with Congress as it undertakes the
crmcal task of improving end-of-life care

AMERICAN ACCADEMY OF PAIN MEDICINE 4 AMERICAN ASSOCIATION FOR THE STUDY OF HEADACHE ¢ AMERICAN PAIN SOCIETY
1875 Eve STREET, NW, 12TH FLOOR « WASHINGTON, D.C. 20006-5400 » TELEPHONE: (202) 466-6550
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The Pain Care Coalition is a national coalition which advocates for responsible pain care policies at
the federal level and was founded by concerned organizations representing the interests of pain care
professionals and their patients. Constituent members of the Coalition represent a broad spectrum of
physicians and other health care professionals involved in the diagnosis and treatment of patients
suffering from pain, biomedical and related researchers, and professionals studying the effectiveness
of diagnostic and therapeutic approaches to eradication or lessening of pain.

Thank you for your consideration.

Sincerely,

Joel R. Saper, MD
Chair :

® Page 2
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'221 5 Constitution Avenug, NW

American Washington, DC 20037-2985 . ‘ '
Pharmaceutical (202) 828-4410 Fax {202} 783-2351 ‘ " The National Professional

Association hitp//iwww .aphanet.org Society of Pharmacists

m July 27, 1998

‘The Honorable Henry J. Hyde ‘
* 2110 Rayburn House Office Bmldmg ‘ ‘ o
Washington, D.C. 20515 ' o

Dear Representative Hyde: ‘ ‘ , , ' ;

The American Pharmaceutical Assdciation (APhA), the national professiohal society of pharmacists,
has profound concerns about the patlem care implications of the Lethal Drug Abuse Prevention Act .
of 1998, HR 4006. While the bill is intended to halt health professional involvement in assisted
suicide, in reality it would have a 51gn1ﬁcant negative unintended impact on patient care and on the
practice of pharmacy. )
Our concerns with the bill arise from the chilling effect of new regulatory requirements for the use
of controlled substances. The new requirements of HR 4006 will have the same negative impact that
other regulatory requirements have.had—a decrease in the prescribing and use of controlled - |
substances. This often occurs because prescribers fear prosecution for overuse of controlled -
substances when their patients require large doses to control chronic pain. Discouraging controlled
substance use will hurt patients in pain. Pain management is already generally inadequate, and
controlled substances are one of the best weapons doctors and pharmacists have in fighting chronic
pain. Attached please find two summaries of the scientific literature supporting these contentions.
i

We know from these studies that further intimidation of health professionals will worsen the already
substantial problem of poor pain management in our country. While it may be difficult to '
understand—and hard for health professionals to admit—study after study has concluded that pain
management in the United States health care system is abysmal. It is particularly inadequate when it
comes to managing the pain of the elderly and minorities. : ‘
This bill is no solution to assisted suicide, and will worsen the real problem: poor end of life care.
By leaving more patients in uncontrolled pain, H.R. 4006 may encourage demand for assisted

suicide from thousands of dying patients, even if it does prevent a handful of patients from. usmg this
option in a State where it is legal. Thls is a poor trade-off and poor public policy.

APhA would welcome the opportunity to discuss this bill with you. Please contact Susan C.
. Winckler of my staff at 202/429-7533 should you need more information. Thank you. '

i

Enclosures ‘ o , ' - !

cc: ' Susan C. Winckler, RPh, Director, Policy & Legislation - , ,



2215 Constitution Avenue, NW

American \aghington, DC 20037-2985 I
Pharmaceutical {202) 628-4410 Fax (202) 783-2351 The National Professional

Association http:/fwww.aphanet.org Society of Pharmacists

When Regulation Hur{s:'Undermining Good Pain'Managefnent

Phys:clans have been dlsclplmed for legitimate prescrlbmg of opioid analgesncs
Nowak R. Cops and Doctors: drug busts hamper pain therapy.
T he Journal of NIH Research 4 (1992) 27 28

Controiled substance laws may obstruct good care, due to speczﬁc provxslons or fear and
mxsunderstandmg surrounding legal requirements. “Pain-prescribing laws stand out m this
regard and, in the view of the committee, warrant revisions to minimize discouragement of |
effective pain management.” [Emphasis supplied] National Academy of Sciences. !
Institute of Medicine, 1997. “Approaching Death: Improving Care at the End of Life™ *

In cases where large quantities of opioids are needed by an individual. health care workers -
may be reluctant to prescribe or dispense opioids if they feel there is a possibility of their
professional license being suspended or revoked by regulators, even though the medical
need for such drugs can be substantiated. World Health Organization Expert Committee.
Cancer pain relief and palliative care. Geneva, Switzerland: WHO, 1990. .

. A nationwide study of cancer physicians showed “reluctance to prescribe” opioids and
concern about “excessive regulations” are barriers to cancer pain management. Doctors’
concerns were greatest in States with triplicate prescription programs. Von Roenn J;
Cleeland CS, et al. Results of physicians’ attitudes toward cancer pain management
Survey. Proceedings of the American Society of Clinical Oncology 10 (1991), 326.

71% of physicians surveyed in New York State reported they do not prescribe effective
medication for cancer pain if such prescriptions would require them to use a special state-
monitored prescription form for controlled substances—even when the medication is legal
and medically indicated for a patient. 82% utilize drugs not requiring a triplicate form,
even when an alternative drug is otherwise indicated, due to concern about regulatory
scrutiny. New York State Public Health Council, Report to the Commissioner of Health,
Breaking Down the Barriers to Effective Pain Management: Recommendations to Improve
the Assessment and T reatmem of Pain in New York State, January 1998. *

69% of California physicians surveyed stated the risk of dlsmplmary action made them
more reluctant to use opioids in pain management. One-third reported that their patients
may be suffermg from neglected, treatable pain. Skelly FJ. Fear of sanctions limits ;

" prescribing of pain drugs. Amerzcan Medical News, August 15 (1994) 19.
Prescriptions for controlled (Schedule IT) drugs decreased by 60% one yearafter '
imposition of a State triplicate prescription law for controlled substances, at a 1200-bed
teaching hospital in Texas. [See last entry, pagé 2 for further explanation of “schedules.”]
Sigler K, Guernsey B, et al. Effect of a triplicate prescription law on prescribing of
Schedule IT drugs. American Journal of Hospital Pharmacy 41 (1984), 108-111. *


http:http://www.aphanet.org

o

One-quarter of State medical licensing and disciplinary board members surveved were
unaware that prescribing opioids for an extended period for cancer pain is both legal and
acceptable medical practice. Joranson DE. Federal and State regulation of opioids.
Journal of Pain and Symptom Management 5 (1990), S12-23.

. 54% of physwlans surveyed in a University of Wisconsin Study reported that due to
concern over regulatory scrutiny they will reduce drug dose or quantity, or reduce the
number of refills, or choose a drug that appears on a lower Controlled Substances Act

“schedule.” [Please see last entry, below, for further explanation.] Weissman D. Joranson -
D, ét al. Wlsconsm phvsmans knowledge and attitudes about opioid analgesic
regulanons Wisconsin Medical Journal 90 (1991), 671-675.

68% of Texas physicians responding to a statewide survey stated that they believed the
Texas State Board of Medical Examiners influences pain treatment to some degree orto a
great degree. Ralston RL. Texas physicians’ perceptions of regulatory barriers to adequate
pain treatment. University of Texas at Houston Health Sciences Center. unpublished
M.P.H. thesis (1995).

In July 1993, Indiana abolished its triplicate prescription program, noting the program was
not considered to be a cost-effective means of reducing drug diversion and abuse. and
citing concerns about possible negative effects the program had on appropriate prescribing
and patient care. Angarola RT, Joranson DE. Recent Developments in pain management
" and regulanon American Pain Society Bulletm 1994: 4(1), 9-11.

Controlled substances are “scheduled” under the Federal Controlled Substances Act (CSA)
according to their potential for dependence and abuse. Those with the greatest
dependence/abuse potential and no currently accepted medical use are classified in
“Schedule 1. “Schedule II” includes the opioids and opiate derivatives. [Source: Section
202 of CSA] Op101ds are the major class of analgesics used in the management of
moderate to severe pain because of their effectiveness, ease of establishing an appropriate
dose, and favorable risk-to-benefit ratio. These are generally the drugs of choice for pain
management in terminal patients. The Cancer Pain Management Panel. Clinical
Management of Cancer Pain. Practice Guideline No. 9, Agency for Health Care Policy
and Research U.S. Department of Health and Human Services, March 1994 (pp 49-60).

* Denotes a study referenced in the testimony of Calvin H. Knowlton, RPh. MDiv, PhD,
before the House of Representatives Commlttee on the Judiciary Subcommittee on the
Constitution, July 14, 1998.
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End of Life Pain Management: A Public Health Cnsls

“Undertreatment of pain and other symptoms of cancer is a serious and nealected
public health problem” -- National Cancer Institute, 1990

50% of patients experience moderate to severe pain at least half the time in their last days of
life. [Source: A controlled trial to improve the care for seriously ill hospitalized patients: The
Study to Understand Prognoses and Preferences for Outcomes and Risks of Treatment
(SUPPORT). JAMA4. 1995 (274): 159 1-1598,}. ) ‘

A large, four-State study found 81% of over 600 physicians in five hospitals reported the most
common form of ‘narcotic abuse’ in the care of the dying is undertreatment of pain.” [Source:
Solomon MZ, et al. Decisions near the end of life: professional views on life-sustaining
treatments. American Journal of Public Health. 1993 (83): 14-23.]

A study of 13,625 elderly cancer patients living in Medicare / Medicaid certified nursing homes
found 26 percent of residents with daily pain received no medication for pain. Daily pain is
prevalent among nursing home residents with cancer; that pain is often left untreated. especially
in African American and older patients. [Source: Bernabei R, et al. Pain Management i in
Elderly Patients with Cancer. JAAM June 17, 1998;279:1877-1882.] .

Physicians in training still demonstrate deficiencies in their knowledge about the pharrnacology
and bioequivalency of opioids.” When asked to convert an intravenous dose of morphine to an
equivalent dose of a controlled-release preparation, 75% calculated a dose that was less than:
one-third the correct dose. [Source: Mortimer JE, Bartlett NL. Assessment of knowledge about

. cancer pain management by physmans in trammg Journal of Pain and Symptom Managemem
1997 (14,1): 21-28.] '

The majority of cancer patients experience significant pain during their iliness. Most cancer
pain can be readily managed with oral analgesic therapy. However, cancer pain is often under-
treated because of poor communication between physicians and patients and madequate training
of physicians in pain management. [Source: Rhoades DJ, Grossman SA. The management of
cancer pain. Maryland Medical Journal. 1997 (46): 141-6.]

Pain control for cancer patients is a significant problem in health care. Lack of expertise by
clinicians in assessing and managing cancer pain is an important cause of inadequate pain
management. Only 58% of young physicians evaluated were judged competent in clinical
cancer pain assessment; many were judged not to be competent in the assessment or the
management of the severe pain of a hypothetical patient. [Source: Sloan PA, et al. Cancer pain
‘assessment and management by housestaff. Pam 1996 (67) 475-81. :
Fear of cancer pain is one of the primary reasons patients request euthanasia. Per31stent pain
_ interferes with patients’ quality of life and this, in turn, influences a patient’s choice about
suicide or physician-assisted suicide. There is evidence pain almost always undermines the
quality of life for patients and that pain relief appears to improve quality of life.” [Source:
Foley KM. The relationship of pain and symptom management to patient requests for physician-
assisted suicide. Journal of Pain and Symptom Management. 1991(6): p.294.]
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TEE AMERICAN GERIATRICS SOCIETY

TT0 LERINGTON AVENUE. SUITE 300, NEW YORK. AT 10021 TELEPHONE: {212) 308-1414 FAX: JCRRTE
o | ) LINDK HIDDENEN BARONDESS
' Execunive Yice President

July 27,1998

‘ The Honorable Henry J. Hyde

- Chairman, House Committee on the Judscnary
2138 Rayburn House Office Building :
Washington, DC 20515-1315

Dear Representative Hyde:

On behalf of the American Geriatrics Society (AGS), an organization of over 6,000
health care professionals dedicated to the health and well-being of older persons, | am -
writing to express our opposition to HR 4006, the "Lethal Drug Abuse Prevention Act.”

This bill would authorize the Drug Enforcement Agency (DEA) to revoke a physician's
license to prescribe controlled substances if the physician "intended"” to cause a
patient's death. The DEA would become -responmble for investigating allegations of
wrongdoing and determining "intent.”

While its goal is to prevent physician-assiSted suicide -- a goal the AGS shares - we
believe the bill will have the unintended effect of creating additional barriers for patients .
needing relief of severe pain. Many physicians are already reluctant to prescribe ‘
adequate pain relief for fear of violating existing pain-prescribing laws. A 1997 Institute:
of Medicine study said that "drug-prescribing laws, regulations and interpretations by
state medical boards frustrate and intimidate physicians," resulting in under-treatment -
of pain. In fact, the bill may prompt an increased demand for assisted suicide from
patients whose pain has become unbearable.

Further, since many lethal agents are not "controlled substances" and would be
unaffected by this bill, it would not even be effective in preventing physician-assisted
suicide.

Unrelieved pain is a critical problem in this country, as a number of recent studies have
documented. One study showed that 50% of terminally ill patients experience
moderate to severe pain at least half the time in their last days of life (SUPPORT,
1997), and a 1998 study of elderly cancer patients in nursing homes found that one-
fourth of all patients in chronic pain recelved ne pain medication at all.



To address this issue, the AGS just released the first clinical practice guidelines that
focus specifically on pain management in older Americans. These guidelines urge
regulatory agencies to change existing policies to improve access to narcotics for
patients in pain.

Instead of pursumg this proposal, we urge you to work on federal efforts to improve

end-of-life care. |f dying patients receive the care and pam relief they need, the
demand for smcude would be greatly diminished.

ﬁﬂdim

Jeffrey B. Halter, MD
President .

‘Sincerely
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Boardof Diremtors  The Honorable Jim Sensenbrenner
Cuipaven  United States House of Representatives :
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Do lecy Washmgton, DC 20515 '
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fowredism P Chaireren. 112€ National Health Council represents forty of the Nation’s leading patient-based
. Cax * Which serve more than. 100 million individvals wijth chronic diseases and/or disabilities.
. The National Health Council is concerned that efforts to expand.the suthority of the
smamciey  federal government to regulate the dispensing of pain medication under the Controlled
Fhanipeoutical Roxarch and
mmboueofAncia  Substance Act may undermine the care of patients with serious and life-threatening
Teewarce conditions. Therefore, we urge you to move cautiously a3 you consider the Lethal Drug
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| veemnlen - consequences. , \ : x
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i menie Over the last decade, care for persons at the end-of-life and for those who experience
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. swmazpgt  death. It should be our responsibility to understand this desire and to remedy the
Pt s Bbsence of competent, comprehensive care which leads too many patients to consider
vemBuck o, 2sSisted suicide necessary, Many more patients, than the current rate of one in five, must
At aians  have access to palliative care and comprehensive pain management. Programs should be
Jonel mp.  equired at medical and nursing schools on state-of-the-art care for the dying and their
Ntfas] Cosliaen of Tipacic - families. And, hospitals and nursing homes must provide quality end-of-life care,
L T o )
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American Medical Association
Physicians dedicated to the health of America

3

1101 Vermont Avenue, NW
Washington, DC 20005

Statement
to the | -

Subcommittee on the Constitution
Committee on the Judiciary

U.S. House of Representatives

Re: H.R. 4006, the “Lethal Drug

~ Abuse Prevention Act of 1998

, Pfesented by Thomas R Reardon,MD

July 14, 1998

Division of Legislative Counsel
202789-7426
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© Statement

of the
American Medical Association
. to the
Subcommittee on the Constitution
Committee on the Judiciary
U.S. House of Representatives

- H.R. 4006, the “Lethal?‘l)rug Abuse Preventién Act of 1998” .

Presented bf: Thomas R. Reardon, MD

July 14, 1998

The American Medical Association (AMA) appreciates the opportunity to present its views

to the Subcommittee on the Constitution of the House Judiciary Committee regarding H.R.

4006, the “Lethal Drug Abuse Prevention Act of 1998.”

The AMA is sympathetic to the concerns that have motivated the introduction of this - ‘

i . .

measure. We agree with the Sponsors that physician-assisted suicide is ethically
incompatible with the physician’s role as healer. Yet the AMA, after considerable internal
consideratibn, has decided that we must oppose the biil before the Sdbcommittee today.

That decision is based on a disagreement over means, rather than ends.

'

£y

We understand that the sponsors are attempting to assure that no controlled substances are |

{

available to persons seeking suicide. In fact, however, we fear the “real world”



consequences of the bill would be to discourage the kind of appropriate aggressive
palliative ;are that can dissuade patiehts.in pain from seeking just such an early death.
Recent pr(g)rnising advancements in the care of people at the end of life could be set back
dramaticaily, to the detriment of patient care. In addition, the AMA believes that
expandiné the DEA’s authornty in this matter would be an unacceptable federal intrusion

over matters of state law regarding the practice of medicine.

Pain Mahaggment

Care for f;ersons at the end of life'and for those who experience severe, chronic pain has
evolved ciramatically in the last decadeT Educati;)nal efforts within both thé public and
private sé;ctors have intensified, reﬂgcting a gfowing appreciation of the need for aggressive

pall.iativéf treatment that addresses not only the physical suffering, but the psychological,

social and spiritual distress that accompany terminal illness and intractable, chronic pain.

The dile}f:nrna physicians face when prescribing controlled substances for their patients
_suffcriné’ intractable pain can be better understood through a discussion of what is known as
the “dou‘fl‘)lev effect.” In some instances, édminist;ation of adequate pain medication will
have thésecondary effect of suppressing the patient’s respiration, thereby hastening death.
The distfinction between this action and as'sis;ted suicide is crucial. The physician has an
obligati;)n to provide for the comfort of the patiént. If there are no alternatives but to
increase the risk of death in order to provide that comfort, the physician is ethically
pemittéd to exercise that option. In this instahce, the physician’s clinical decision is

guided by the intent to provide pain relief, rather than the intent to cause death. This

1.




distinguishes the ethical use of palliati\?e care medications from the unethical application of

| medical skills to caﬁse death. =~ ’

.The past failure of many sfates to expeessly permit this practice generafed reluctance areohg
physicians te préscribe adequate eain medication. .The potential for legal or licensure

action agamst the physxcxan created addmonal uncertamty when controlled substances were
: prescnbed n large amounts for panents with intractable pain. This uncertamty chilled the

I

physician’s ability to effeenvely evaluate and con@ol their j;enmnally 1Il/pat1ents pain and
" suffering through the appropriate preseription 'z;nd administra'tion of opiates afxd’ other
controlled substances. Proponents of assisted suicide cited a fear of prolonged suffering
| and unmanageable pain as a rationale %or their position. Patients need to feel — as much as
is pessib]e --a eense'of control over their medical condition; the availability ef controlled;
‘i substances for aggressive pain control must be among the optiene we can offer them. ,
Lacking this, eatie_nts may veesily turn to more desperate measures; adding the specter of :
DEA authofity would only exacerbate their concerns and fears.
i
These concerns promefee physicians and their patients to demand change and the respense
was an exciting expansion of educatiorjlal efforts that appears to be culminatieg in -
meaningful legislative, reguletoryland fguideline activity across the nation. F iﬁeen states ‘

have passed carefully crafted laws that; grant immunity from licensure discipline for

physicians who prescribe opiates to treat intractable pain.' Several others have-regulationé

[

! California, Colorado, Florida, anesota Mlssoun Nevada North Dakota Ohio, Oregon, Rhode Island,

Texas, Virginia, Washington, West Virginia and Wisconsin. (National Confercnce of State Legislatures
(NCSL), July 1, 1998, k
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concerning intractable pain. 2 According to the Pain and Policy Studies Group at the
University of Wisconsin Comprehensive Cancer Center, medical licensing boards in
twenty-five states have adopted guidelines to improve or establish palliative care/intractable
pain programs.’ In May of this'year, the Federation of State Medical Boards approved a

model state guideline for the proper use of controlled substances in the treatment of

intractable'and end-of-life pain.

Inits April, 1998, report, “Suicide Prevention: Efforts to Increase Research and Education
in Palliative Care,” the U.S. General Accounting Ofﬁce'(GAO) cites several current federal
initiatives :related to palliative care. The “Assisted Suicide Funding Restricﬁon Act of
1997~ inqiuded an amendment to section 781 of the Public Health Service Act, expanding
tﬁe program support available through fhe Department of Health and Human Services’
(HHS)AH‘ealth Professiqnal Educational Research Program to palliative care and suicide

prevention topics.

The GAO report also cites several HHS agencies’ funding of complementary projects

investigating appropriate palliative care techniques and treatment approaches. Such

i

funding includes over $82 million in research conducted at the National Institutes of Health'
(NIH) to advance biomedical knowledge of pain;mahagement and assess patient outcomes

regarding pain. The Agency for Health Care Policy Research (AHCPR) issued guidance in

1994 on management of cancer pain that offered recommendations on palliative therapies

2 Alabarn&{; Arkansas, lowa, Louisiana, Nevada, New Jersey, Oregon and Texas. (NCSL, July 1, 1998 )

3 Alaska, Arizona, California, Colorado, Florida, Georgia, Idaho, lowa, Massachusetts, Maryland, Minnesota,
Montana, New Mexico, North Carolina, Ohio, Oklahoma, Oregon, Rhode Island, Tennessee, Texas, Utah,
Vermont, Washington, West Virginia, and Wyoming. (NCSL, July 1, 1998)

-




5 .
used to ease or relieve pain. HCFA has supported multiple demonstration projects in the;
states to address palliative care options among medically vulnerable populations. We |

commend this GAO report to the Subcommittee’s attention.
i , . . : ’ i

Outside of government, the AMA’s Institute for_ Ethics, in collaboration with the Robert

Wood Johnson Foundation, has helped to lead the way in educating physicians on ‘how to.
, : ‘ ' |
better care for thé dying through its nationwide initiative, Education for Physicians on End-
of-Life Care (EPIC). Multiple private foundations, professional associations and non-

profits have funded an important array of palliative care investigations whose results are -

just now beginning to change the way such care is rendered:

!
i

1 . i

We cite theée many initiatives and‘edu:cational efforts to demonstrate ,ﬂiat the medical and
health caré community has responded ;to aneed. The horror with which Americans
responded to Jack Kervorkian’s so-called “mercy” killings cafapulted us all into action to’
find Ways to improve our care for"tem;inally_ ill patieﬁts in 2 humane and ethical manner. -
We urge this Subcommittee as strongly as we know how to resist the temptation th undo |
‘this hard \:;/ork by .cf‘eating a néw federial watchdog to'seconﬂ-guess treatment decisions. |
A,The spo’nsofs appear to be responding ;to a specific situétioﬁ in~0reg6n and‘seekiﬁg ways t;o
j short-circuit lwhat mogt of us would ch;aracterize‘as‘ an unethical medical practi;:é. But by
choosing this roﬁte, they may well hérfn the very people who they are trying tovhelp, not
only in Oregon, but in every other Staté in the Union. |

Physicians ‘writé potentially lethal pres}criptions every daj. A hundred tablets of Dilaudid,:;

prescribed legitimately for pain control, can be used by the patient to cause death. This'is.

;
i
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out Qf the ijhysician’s direct control, but could raise concerns under this bill. Further, under
the terms éf H.R. 4006, aggressive drug therapies for pain managerﬁeht will become
automaticélly suspect. Physicians are only human and will go to great lengths to avoid a

| Departmeflt of Justice investigation... as would anyone. A Department of Justice
investigat}i'on, which under thf: terms of this bill could be instigated by any individual, could
result in a? physiciaﬁ’s (1) loss of federal DEA license for prescfibing controlled spbstances; -
@ excluslion from participation in the Medicare and Medicaid programs‘; and (3) possible

criminal prosecution. There is no question but that H.R. 4006 would affect physician

_decision-making and have the perverse effect of chilling appropriate palliative care.

The Proper Roles of State and Federal Government

Itis difﬁcﬁlt to reach any other conclusion but that H.R. 4006 is a federal attempt targeted
speciﬁcaily at undermining the will of the people of the state of Oregon. No federal action
is needeéi the states are addressing the issue of assisted suicide through their legislatures,
their mecﬁical boards and their courts. According to the National Conferehce of State

. L,egislat&es (NCSL), 36 states currently explicitly criminalize assisted suicide through
statute.’ ; jAnother nine states criminalize assisted suicide through common law.® Three —
North Cérolina, Utah and Wyoming — abolished the common law of crimes and do not
statutoriljy criminalize assisted suicide. Ohio’s Supreme Court has ruled that assisted

suicide 1s not a crime (October, 1996). Of all the states, only Oregon permits physician-

4 Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Illinois,
Indiana, lowa, Kansas, Kentucky, Louisiana, Maine, Minnesota, Mississippi, Missouri, Montana, Nebraska,
New Hampshire, New Jersey, New Mexico, New York, North Dakota, Oklahoma, Pennsylvania, Rhode
Island, So,uth Dakota, Tennessee, Texas, Virginia, Washington and Wisconsin. (NCSL, Julyl, 1998)

5Alabama idaho, Maryland, Massachusetts, Michigan, Nevada, South Carolina, Vermont and West Virginia.
- (NCSL, Julyl 1998)




assisted 'suicidé, having legalized the act through a 1994 voter ballot initiative, which was!
upheld by the U.S. Court of Appeals fcr the Ninth Circuit on March 3, 1997, after legal

| challenge Oregomans had a second chance to vote by referendum on the “Death With

Dignity Act” on November 4, 1997, which was agam supported by almost 60% of ballots

cast.

!

On November 5, 1997 prompted by concemed leglslatcrs and others the DEA

Admmlstrator asserted the authonty, under the federal Controlled Substances Act (CSA), te
suspend or revoke a physician’s DEA‘license for prescribing controlled substances for thei
nurpose of assisting a suicide, even wnere, as in Otegon, assistedsuicide isupermitted by
stete law. While he‘acknowledged that‘tbis vvould be a “new and different application of 1
the CSA,” he cited his authoritv as ﬂovving from the provisions of the Act ’thlz.it provide - ',I

criminal penalties for physicians who dispense controlled substances beyond “the-course of

,,6

s N . . . | . - . . .
professional practice.”” The Act also provides for suspension or revocation of a.physician’s

DEA license if he or she has engaged in such criminal conduct or other “conduct which

37

~ may threaten the public health or safetv. The Administrator deemed any physician’s

participation in invoking Oregon’s assisted suicide law as not constituting “the legitimate .

i

practice of medicine.”

Attorney General Janet Reno issued a Depa;tmént ofJ ustice Statement on June 5, 1998,

. disagreeing with the DEA Administrator’s conclusion, declaring that “an adverse action by

the DEA against a physician in full c'ornpliance with the Oregon statute would not be

621 U.8.C. 802 (21)

721 U.S.C. 823(H
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authorized under the CSA.” The Department reviewed both the plain language of the
statute, as well as its legislative history, and found that neither supports the Act’s |

application to physicians who are in compliance with the state law. The opinion continues:

i

Even more fundamentally, there is no evidence that Congress, in the CSA, intended
to assign DEA the novel role of resolving the “earnest and profound debate about
the morality, legality, and practicality of physician-assisted suicide,” Washington v.

-Glucksberg, 117 S.'Ct. 2258, 2275 (1997), simply because that procedure involves *
the use of controlled substances. If Congress had assigned DEA this role under the
CSA, it would ultimately be DEA’s task to determine whether assistance in the
commission of suicide, in compliance with a state law specifically permitting and
regulating such assistance, nevertheless falls outside the legitimate practice of
medicine and is inconsistent with the public interest. These questions, howeyver, are
not susceptible of scientific or factual resolution, but rather are fundamental
questions of morality and public policy. Such a mission falls well beyond the
purpose of the CSA. '

The; AMA concurs with this intefpretation. Any other reading makes the DEA an arbiter of
‘the practi{:e of medicine. This is an unécceptable conclusion. It is the state legislatures,
through the police powers, that determine the scope of medical practice. State rnedicél
boards aré universally authorized by théir’ state statutes to investigate reports of improper
prescribir}g as possible evidence supporting suspension or revocation of a physician’s

license topractice medicine. This is the proper purview of the state.

The crea‘;ion of a new expert review pémel within the Department of Justice does not
overco@é physicians’ objection to this unprecedented intrusion of the federal g§venﬁnent
into the ﬁ‘ractice of medicine. In fact, it increases our concerns. At ﬁfst blush, this “Review
Board,” éomprised of members of our own profession, with the AMA even deferred to |

regarding membership, would seem to be just the answer to our quandary. The fact is,

though, that state medical licensing boards already exist to, in part, oversee the prescribing

-y



i
practices of physicians. They are ccrdpriscd of “individuals, who by reason of specializeql
education... are clinicai experts thh k"nowledée regarding standcrds, practices, and
guidelines ccncefning pain relief” as ﬁart of their larger scope of expert‘i‘se,in patient care.'

-The extra review bcard within the Jus’gicc Department is both redundant and unnecessary.,

and would be a direct usurpation of legitimate state authority by the federal government. |

i
i

i

Conclusion - . : § - ' : g ‘ S

i

We do not think the sponsors of H.R. 4006 mtend for these consequences to flow from thelr
- proposal. We believe they share the same values exprcssed by the AMA in its unalterable |
opposmon to physician-assisted suxc1de 'We ask the sponsors to take another look at the '
means they have selected and ask if there isn’t anothec way to accomplish our niutual goal
that would not endanger that very wlﬁerable population we are all trying to help. |

l

The AMA thanks the Subcommittee for its consideration of our views.
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July 10.1998 - L - ;

The Honorable Henry Hyde ‘
U.S. House of Representatives
Washington, DC 20515°

Dear Chairman Hyde: ‘ R S N

The J udxcmrv Committee is currently consxdenng H R. 4006 The Lethal Drug Abuse Preven:::m
. Act of 1998. which vou recently mtrociuced The National Hospice Organization (NHO), which
represents over 90% of America's hospxces‘ and thousands of hospice care professionals, hospice
patients and their families, has formally,taken the position that we do not support assisted suicide
or voluntary euthanasia. Nevertheless, the National Hospice Organization opposes H.R.
4006. The bill proposes the wrong answer to the question of how we should protect and '
help people in such pain that they seek heip to commit suicide. And it will have the
unintended effect of increasing the suffering of many termmally ill Americans by chilling
the use of many drugs effective in controllmg pain. : :

t

Summarv of the Bill

H.R. 4006 seeks to prevent assisted suicide by amendmg the Controlled Substances Act. The b111
‘would authorize the DEA to suspend or revoke the federal prescription license of a physician -
who "intentionally dispensed or distributed a controlled substance with a purpose of causing, or
assisting in causing, [a] suicide. . ." The bill attempts to prevent interfering with physicians who
use controlled substances "to alleviate pain” by creating an exception for such use. It also creates
a "Medical Review Board on Pain Rclief" to allow physicians, accused of violating the. law, to
show that their use of a controlled substance was "an appropriate means to relieve pain." Finally,
the bill asks the Artorney General to appoint this review board after consulnng with several '
organizations, including NHO. ! : ‘

\’HO s Reasoning for ODnosmv H.R. 4006 » ,

In 1997 America's 3.200 hospices cared for nearly one half million terminally ill Amencans
Hospices neither hasten nor delay death but rather provide comprehensive and compassxonat¢
care by addressing the physical. psychological, social and spiritual needs of the dying patient and
his or her familv. One of the main goals of hospice care is aggressively fighting the patient's
pain through a variety of means, including controlled substances such as morphine and other. -
opioids. so that the patient can maintain the highest quality of life during the time that remains.
H.R. 4006 will interfere with av:hu:vmﬂr the goals of hospice and should be rejected for the
following reasons. , . ;

Narional Hospice Organization, 1901 Norch Moore Sereet, Suite 901, Arlingron, VA 22209
703/243-5900 703/525-3762 fax heep://www.nho.org "

1
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Adding a federal sanction and a federal review board on top of the existing state regulatory
structure will cause confusion and anxiety and dilute the beneficial effects that such model
guidelines can have for terminally ill patients in severe pain.

The Legislation Does Not Address the Needs of the Patient

If the ultimate goal of Congress is to help the terminally ill person in despair, this legislation
does not address the needs of those patients. It only makes the delivery of compassionate end-of-
life care more difficult. Furthermore, it could simply drive assisted suicide farther underground
by encouraging the use of non-controlled substances or encouraging panents to seek assistance :
from non-physxcxans

It is not uncommon for the doctors, nurses, social workers, chaplains and other hospice
professionals to see new patients in so much physical, emotional and spiritual pain that they
request help to commit suicide. But the appropnate response to such a request is intensive
‘palliative care. Because hospice is about maximizing the quality of patients lives and alleviating
their pain and symptoms, hospice provides patients this clearly better option. Thus they can
complete thelr lives as comfortably as possible while they and their families come to closure on
the many complex problems that a pending death brings forth

Conclusion
Instead of trving to prevent assisted suicide by threatening doctors with license revocation, the

National Hospice Organization encourages Congress to engage in a dialogue with us on how you
can promote broader access to hospice care for the more than one million terminally ill
Americans who die every vear. Your participation in such a dialogue will uitimately lead to
reducing the demand for assisted suicide. Please feel free to contact me or our Director of Public
Policy and General Counsel. John Giglio, at 703-294-4434 for additional information.

Thank vou for your consideration of our views.
Sincerely,
L - ..
o D

Karen Davie
President
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‘The Honorabie Ornin Hatch S . - | | ;
U.S. Senate ‘ o ‘ S
Washington. DC 20510 ~ DEIPRE o R | S

Dear Mr. Chairman:

v | R . .
We understand that the Judiciarv Committee may soon consider S. 7131 The Lethal Drug 4buse
Prevention Act of 1998. recently introduced by Senator Nickles. The National Hospice ‘
Organization (NHO). which represents over'90% of America's hospices and thousands of hospice
care protessionals. hospice patients and their families. has formally taken the position that we do
not support assisted suicide or voluntary euthanasia. ‘Nevertheless, the National Hospice
Organization opposes S. 2151. The bill proposes the wrong answer to the question of how:
we should protect and help people in such pain that they seek help to commit suicide. And
it will have the unintended effect of increasing the suffering of many terminally ill
Americans by chilling the use of many drugs effective in coatrolling pain.

Summarv of the Bill : : 4
S. 2131 seeks to prevent assisted suicide by’ amendmo the Controlled Substances Act. The bill,

would authorize the DEA to suspend or revoke the federal prescription license of a physician
who “intentionally dispensed or distributed a controiled substance with a purpose of causing, or
assisting in causing. [a] suicide. . ." The bill attempts to prevent interfering with physicians who
use controlled substances "to allewate pain” by creating an exception for such use. It also creates

a "Medical Review Board on Pain Relief" to allow physicians. accused of violating the law, to-
show that their use of a controlled substance was "an appropriate means to relieve pain." F mally
the bill asks the Anorney General to appoint this review board after consulting with several
organizations. including NHO. :

i

NHO's Re.xsonmc for Ommsma S. 131 b 3
In 1997 America’s 3.200 hospices cared for nearly one half mxlllon terminally ill Americans. |
Hospices neither hasten nor delay death bu; rather provide comprehensive and compassionate '
care by addressing the physical. psychological. social and spiritual needs of the dving patient and
his or her tamily. One of the main goals of hospice care is aggressively tighting the patient's
pain through a variety of means, including controlled substances such as morphine and other
opioids. so that the patient can maintain the highest quality of life during the time that remains.

S. 2151 will interfere with achieving the ooals of hospice and should be rejected for the
following reasons. : !

National Hospice Orx:nmzatmn 1901 \orth Moore Street, Suite 901, Arlington. VA 22209
' T03/243-3900  T03/525-3762 fax  heep//www.nho.org
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Adding a federal sanction and a federal review board on top of the existing state regulatory
structure will cause confusion and anxiety and dilute the beneficial effects that such model.

guidelines can have for terminally ill patients in severe pain.

The Legislation Does Not Address the Needs of the Patient

If the ultimate goal of Congress is to help the terminally ill person in despair, this legislation
does not address the needs of those patients. It only makes the delivery of compassionate end-of-
“ life care more difficult. Furthermore, it could simply drive assisted suicide farther underground
.- by encouraging the use of non-controlled substances or encouraging pauents to seek assistance

from non-physicians.

It is not uncommon for the doctors, nurses, social workers, chaplains and other hospice
professionals to see new patients in so much physical, emotional and spiritual pain that they
request help to commit suicide. But the appropriate response to such a request is intensive
palliative care. Because hospice is about maximizing the quality of patients’ lives and alleviating
their pain and'svmptoms, hospice provides patients this clearly better option. Thus they can
complete their lives as comfortably as possible while they and their families come to closure on
the many complex problems that a pending death brings forth.

Conclusion
Instead of trving to prevem assisted suicide bv threatening doctors with hcense revocation, the

National Hospice Organization encourages Congress to engage in a dialogue with us on how vou
can promote broader access to hospice care for the more than one million terminally ill
Americans who die every vear. Your participation in such a dialogue will ultimately lead 1o
reducing the demand for assisted suicide. . Please feel free 1o contact me or our Director of Public
Policy and General Counsel. John Giglio, at 703-294-4434 for additional information.

Thank vou for vour consideration of our views.
Sincerely, :
T Dot

S , Karen Davie
! President
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Sec. #. Study on Paln and Symptom Management

(1) IN GENERAL - The Secretary of Health and Human Services shall érrange for
a study to design a strategy for analyzing clinical and legal aspects of pam and symptom
management. ‘

(2) ITEMS TO BE INCLUDED IN THE STUDY--. Among other items, the.
study shall---

. 1. Review and report on the intended purpose of achieving a balance |
between drug abuse control and ensuring medication availability for = .
medical purposes, including the use of opioid analgesics (narcotic drugs)
for pain management, as expressed in relevant international drug control

 treaties to which the USA is a party, and the Controlled Substances Act;

2. Review the legislative history and report on how the Controlled
Substances Act was intended to divide responsibility for decisions ,
concerning a) law enforcement and b) medical and scientific matters ?
between the Department of Justice and the Department of Health and ‘
Human Services; .

3. Review and report on the findings and recommendations from a) 5
research which has addressed the inadequate management of pain in the
USA, focusing on the underuse of opioid analgesics which are controlled
under the Controlled Substances Act; b) research which evaluates the
barriers to pain management including regulatory barriers and concerns of |
health professionals about being investigated, ¢) federal and state reports
relating to inadequate management of pain, regulatory barriers, and
concerns about investigation, 7 x .

4. Report on any efforts at the federal and state level especially by

government agencies to address regulatory barriers to pain treatment, ways
to improve pain treatment, and professionals' concerns about regulatory
investigations. o

» ? - [ year
(3) REPORT .—The Secretary shall submit to Congress, not later than Qﬁzaa% _
after the date of the enactment of this Act, a report on the study. Such report shall ;
address the items described in paragraph (2) and shall include recommendations with

respect to strengthening the quality of pain management.
. L . | i



(4) ARRANGEMENTS FOR STUDY .---The Secretary shall request the National
Academy of Sciences or the National Institutes of Health, acting through appropriate
units, to submit an application to conduct the study described in this subsection. If either
agency submits an acceptable application; the Secretary shall enter into an appropriate
arrangement with that agency for the conduct of the study. If they do not submit an
acceptable application to conduct the study, the Secretary may request one or more
appropriate nonprofit private entities to submit an application to conduct the study and
may enter into an appropriate arrangement for the conduct of the study by the entity which
submits the best acceptable application.
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Dear Mr. Chairman:

’.lune 5, 1998 : v * :

The Honorable Henry J. Hyde
Chairman

Committee on the Judiciary

'U.S. House of Representative

Washington, D.C. 20515

i

This is in response to your request concerning the question whether the Department of Justice, through
the Drug Enforcement Administration ("DEA"), may invoke the Controlled Substances Act ("CSA"), 21
U.S.C. §§ 801-971, to take adverse action against physicians who assist patients in ending their lives by
prescribing controlled substances. The issue has arisen in the context of Oregon's "Death with Dignity
Act," Oreg, Rev. Stat. §§ 127.800-127.995, which permits physicians to assist competent, terminally ill
patients in ending their lives in compllance with certain detailed procedures. The Department has

- reviewed the issue thoroughly and has concluded that adverse action against a physician who has

assisted in a suicide in full compliance with the Oregon Act would not be authorized by the CSA. -

The Oregon Act was approved by Oregon voters on November 8, 1994, and went in to effect on October
27, 1997. The Act provides for a detailed procedure by which a mentally competent, terminally ill
patient may request to end his or her life "in a humane and dignified manner.” O.R.S. § 127.805. The
procedure requires, for example, that the patient's competence and the voluntariness of the request be
documented in writing and confirmed by two witnesses, see id. § 127.810(1), that the patient's illness
and competence and the voluntariness of the request by confirmed by a second physician, see id. §
127.820, and that the physician and patient observe certain waiting periods, see id. §§ 127. .840, 127.850.
Once a request has been properly documented and the requisite waiting periods have expired, the !

. patient's attending physician may prescribe, but not administer, medication to enable the patient to take

his or her own life. As a matter of state law, physicians acting in accordance with the Oregon Act are

immune from liability as well as any adverse disciplinary action for having rendered such a551stance

Prior to the Oregon Act's taking effect last year, you wrote to DEA Administrator Thomas Constantine
seeking the DEA's view as to whether delivering, distributing, dispensing, prescribing; or administering
a controlled substance with the intent of assisting in a suicide would violate the CSA notwithstanding a
state law such as the Oregon Act. In response, Administrator Constantine explained that

"physician-assisted suicide would be a new and different application of the CSA," and that the
determination whether to pursue adverse action under the CSA would first require a medico-legal
investigation" involving "state and local law enforcement agencies and prosecutors.”" He also stated,
however, that "the activities that you described in your letter to us would be, in'our opinion, a violation
of the CSA." Subsequently, many other Members of Congress have sent letters urging that I support the
DEA's conclusions and enforce federal laws and regulations accordingly. [ have recelved other

9/16/99 12:40 PM
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~ emphasize that out conclusion is limited to these particular
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correspondence supporting a contrary conclusion.

The Department has conducted a thorough and careful review of the issue of whether the CSA
authorizes adverse action against a physician who prescribes a controlled substance to assist in a suicide

* in compliance with Oregon law.

The CSA is a complex regulatory scheme that controls the authorized distribution of scheduled drugs.
Physicians, for example, are authorized to prescribe and distribute scheduled drugs only pursuant to, their
registration with the DEA, and the unauthorized distribution of drugs is generally subject to criminal and
administrative action. The relevant prov1sxons of the CSA provide criminal penalties for physicians who
dispense controlled substances beyond "the course of professmnal practice," 21 U.S.C. 802 (21), see id.
841 (b), and provide for revocation of the DEA drug registrations of physicians who have engaged either
in such criminal conduct or in other "conduct which may threaten the public health and safety," id. § 823
(f). Because these terms are not further defined by the statue, we must look to the purpose of the CSA to
understand their scope.

The CSA was intended to keep legally available controlled substances within lawful channels of
distribution and use. See S. Rep. No. 91-613, at.3 (1969). It sought to prevent both the trafficking in
these substances for unauthorized purposes and drug abuse. The particular drug abuse that Congress

intended to prevent was that deriving from the drug's "stimulant, depressant, or hallucinogenic effect on

the central nervous system," 21 U.S.C. § 811 (f).

There is no evidence that Congress, in the CSA, intended to displace the states as the primary regulators
of the medical profession, or to override a state's determination as to what constitutes legitimate medical
practice in the absence of a federal law prohibiting that practice. Indeed, the CSA is essentially silent
with regard to regulating the practice of medicine that involves legally available drugs (except for certain
specific regulations dealing with the treatment of addicts, see 42 U.S.C. § 257a; 21 C.F.R. § 291. 505)

Even more fundamentally, there is no evidence that Congress, in the CSA, intended to assign DEA the
novel role of resolving the "earnest and profound debate about the morality, legality, and practicality of
physician-assisted suicide,” Washington v. Glucksberg, 117 S. Ct. 2258, 2275 (1997), simply because
that procedure involves the use of controlled substances. If Congress had assigned DEA this role under
the CSA, it would ultimately be DEA's task to determine whether assistance in the commission of a
suicide, in compliance with a state law specifically permitting and regulating suck assistance,
nevertheless falls outside the public interest. These questions, however, are not susceptible of scientific
or factual resolution, but rather are fundamental questions of morality and public policy. Such a mission
falls well beyond the purpose of the CSA.

The state of Oregon hasvreached the considered judgment that physician-assisted suicide should be g

-authorizeéd under narrow conditions and in compliance with certain detailed procedures. Under these

circumstances, we have concluded that the CSA does not authorize DEA to prosecute, or to revoke, the
DEA registration of, a physician who has assisted in a suicide in compliance with Oregon law. We!

circumstances. Adverse action under the CSA may well be warranted in other circumstances: .for

o 9/16/99 12:40 PM
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. *example, where a physician assists in a suicide in a state that has not authorized the practice under any
s conditions, or where a physician fails to comply with state procedures in doing so. However, the federal
government's pursuit of adverse actions against.Oregon physicians who fully comply with that state S
Death with Dignity Act would be beyond the purpose of the CSA.

Finally, notwithstanding our interpretation of the CSA as it applies to the Oregon Act, it is important to
underscore that the President continues to maintain his longstanding position against assisted suicide and
any Federal support for that procedure. This position was recently codified when he signed the Assisted -
Suicide Funding Restriction Act last year. While states ordinarily have primary responsibility for
regulating physicians, the President and the Administration nonetheless remain open to working with
you and other interested members of Congress on this complex but extremely important issue.

Sincerely,

Janet Reno ‘ : : : S ;
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May 11, 1998 x

MEMORANDUM TO THE PRESIDENT

FROM: . Bruce Reed - :
‘ Charles Ruff ‘ !
SUBJECT: ‘ Assisted Suifcide Legislation ‘}

The Justice Department has determined that the Drug Enforcement Administration (DEA)
has no authority under the Controlled Substances Act (CSA) to take adverse action against |
physicians who assist patients in ending their lives by prescribing controlled substances pursuant
to Oregon’s “Death with Dignity Act.” The Department conducted its legal analysis in response
to letters sent by Senator Hatch and Congressman Hyde urging the Department, through DEA to
invoke the CSA against physicians who- ass1st in patient suicide under the Oregon law.

The Justice Department has completed draft letters to Congressman Hyde and Senator
Hatch explaining its legal conclusions. The letters will not be forwarded to Congress until we
have developed a roll-out strategy, including a pos1tlon on federal leglslatlon prohibiting
physician-assisted suicide. - :

. As you will recall, the Catholic Health Association (CHA) has informed us that Hatch
and Hyde are prepared to introduce legislation amending the CSA in the event the Attorney
General concludes that the CSA does not authorize the DEA to pursue physicians who assist
patients in committing suicide. They may even introduce this legislation before receiving the
Department of Justice’s opinion letter. In assessing the possible options for responding to
Hatch’s and Hyde’s likely initiative, we-held meetings within the White House and with the
Departments of Justice and Health and Human Services (including the FDA). "

Justice believes that the Administration should not support the Hatch/Hyde proposal.
Justice thinks that DEA’s approach to enforcing the narcotics laws is inconsistent with the kmd
of sensitivity that would be needed in pursuing doctors who are assisting terminally ill patlents to
commit suicide. Justice is also concerned with the resource drain on the DEA if that agency
were tasked with enforcement duty. Justice also worries that this new task would damage DEA’s
relationship with the medlcal profession, on which it often relies in pursuing narcotics law .
violations.

The Justice Department also cites pnn01ples of federahsm in support of 1ts pos1tlon
against a legislative change. The federal government has deferred to the states as the primary
regulators of the medical profession. Especially on such a hotly contested issue as assisted



su1c1de Justice believes there is good reason to continue th1s tradition of deference to local
decisionmaking.
HHS/FDA concurs with Justice’s position, stressing especially the historic deference |
given to statés in regulating the medical profession. HHS/FDA also worries that a new federal:
- law authorizing the federal government to take adverse action against doctors who assist their . ‘
patients to commit suicide would exacerbate the problem of physmlans underprescribing pam
medications for termma]ly ill patients. , S
Your longstanding opposition to the practice of assisted suicide is not necessarily ‘

inconsistent with the agencies’ positions. You could argue that assisted suicide is‘;“wrong, but that
it is not a matter that should be handled by federal narcotics agents. Or more broadly, you could

“argue that it is not a matter to be dealt with by the federal government at all, but instead should
be left to state and local decisionmaking. Nor is last year’s “Assisted Suicide Funding - f
Restriction Act” inconsistent with a refusal to support a legislative change The Funding .
Restriction Act bans the use of federal funds to pay for or promote assisted suicide. Nothing i in
the Act authorizes the federal government'to take adverse action against a private physician for
assisting in a suicide in a non-federal fac1hty

We detail below four options for responding to the expected Hyde/Hatch initiative,
These options are: (1) support the Hyde/Hatch legislation; (2) oppose the Hyde/Hatch DEA
approach, but suggest openness to alternatives and work with Hatch and Hyde to develop a better
bill; (3) engage in a “Kick the Can” strategy, suggesting openness to. alternatives, but attempting
to ensure that no congressional action is taken and (4) opposc the Hyde/Hatch legislation
outright. :

1. Endorse Hyde/Hatch Legislative Alternative. After the Justice Department's legal °
interpretation is released, we could endorse the expected introduction of the Hatch/Hyde
legislation authorizing the DEA to pursue criminal actions against physicians prescrlbmg.
medications for assisted SUICIdeS , : » 5

Pros ‘ .
. ~ Appears consistent with your longstanding opposition to assisted suicide.
. : Avmds inevitable confhct with the Congress, where the Hatch/Hyde legislation is

likely to be popular.

Cons

. Conflicts with historic practice of allowing states to regulate the medical
profession, and does so with regard to a hotly contested and ernotmnal issue on
which local demsmnmakmg may be particularly appropriate. !

H
f
| b

!



. Places authority to act against doctors in an agency ill-equipped to perform this
function, in a way that could interfere with the agency’s primary mission.
T . . 1
. Ignores danger, noted by many physicians’ groups and even the Catholic Health
Association, that a federal law of this kind will lead doctors to under-medicate

terminally ill patients for fear of federal prosecution.

Oppose Hatch/Hyde legislation, but suggest openness to alternatives. Under this !
option, you would welcome the intent of the Hatch/Hyde bill, based on your longstanding
opposition to assisted suicide, but raise concerns about using federal drug agents and
resources to address this issue. You would advise Republicans of ways to implement the
" intent of their legislation in a more workable fashion, perhaps suggesting alternative
enforcement agencies (such as FDA) or alternative enforcement mechanisms (such as
reducing Federal support for Medicaid for states permitting assisted suicide). You would
try seriously to find common ground with the Republicans on a workable legislative
alternative to DEA enforcement. ' , L

Pros

. Appears consistent with your. longstanding opposition to assisted suicide and
shows that you are seriously concerned about this issue.

. Takes an approach that recognizes the problems with using DEA resources and
agents to address this issue. * - , : i

Cons

. Assumes that we can develoan workable alternative approach, when we may not
be able to do so. For example, direct regulation of doctors through HHS/FDA
also raises serious issues, and enforcement mechanisms directed toward states,
such as reduction of Medicaid dollars, would raise widespread protests of fede federal
micro-management and intrusion.

i
i

. Raises expectations that a legislative solution can be achieved, when it may be
virtually impossible to reach consensus.

"Kick the Can" Strategy. Under this option, you would also express openness to
addressing this issue through federal legislation, but rather than trying to reach |
agreement, you would attempt to forestall legislative action. You would try to delay long
enough to allow the medical groups, states, and others to communicate that federal
approaches in this area are ill-advised. These objections could make Congress concludc !
that it does not have time to draft thoughtful legislation this year. '

Pros



. Allows you to reiterate your strong position against assisted suicide, while
- preventing problematic federal legislation.

« . Provides sufficient time to air the‘many issues surrounding assisted suicide
legislation, perhaps even educating physicians and the public about the problem
of undermedicating terminally ill patients

Cons T B ' .
*  May make us look indecisive and weak.
. May be viewed with skeptlclsm on the Hill and make us vulnerable to the charge

that we are trying to have it both ways.

4. Oppose Hatch/Hyde legislation outright. Under this option, you would tell the Hill
that, although you believe that assisted suicide is immoral, you cannot support legislation
that intrudes on state responsibility over this issue and diverts limited law enforcement :
resources for this purpose. |

Pros

. Takes a strong position consistent with agency views on the undesirability of
federal legislation in this area: respects federalism principles; protects law
enforcement priorities; and prevents further undermedication of patients due to
phys1c1ans fear of criminal prosecutmn .

‘Cons

. May appear inconsistent with your longstanding opposition to assisted suicide.
. Risks major confrontation with the Congress, which almost certamly will pass

- federal legislation over your objectwn

‘The Departments of Justice and Health and Human Services support Option 4 and
strongly oppose Option 1. Of the middle optiéns, they would prefer Option 3 to Option 2. The
Counsel’s office agrees with the agencies: Chuck believes both that the DEA should not regulate '
medical practice and that federal legislation in this area conflicts with federalism principles. The
DPC agrees that federal legislation in this area makes little sense, but believes that the “Kick the
Can” strategy may be the best way to prevent it; the DPC therefore recommends Option 3. !



Endorse Hyde/Hatch Legislative Alternative. After the Justice Department's legal
interpretation is released, we could endorse the expected introduction of legislation
-authorizing the DEA to pursue criminal investigations of physicians prescribing
medications for assisted suicides.

Pros

. Appears consistent with our stated public position of opposition to assisted
suicide.

° Avoids inevitable conflict with the Republican Congress and "right-wing" side of
party.

Cons

. Raises important and potentially extremely problematic precedent for the
establishment of a major Federal regulatory role over medical practice, a
responsibility that has historically been the province of the states. j

] According to physicians’ groups and even the Catholic Health Association, a

Federal law in this area will increase the well documented problem of
undermedicating terminally ill patients as physicians become even more afraid of
prescribing pain control medications that could make them vulnerable to |
prosecution by the Federal Government. :

Oppose Hatch/Hyde legislation. ou'tright. Concurrent with the expected introduction of
the Hatch/Hyde bill, communicate to the Hill that, while you find assisted suicide to be an
abhorrent practice (as illustrated by your enactment of the Anti-Assisted Suicide Act of
1997), you cannot support legislation that diverts limited law enforcement resources from
the DEA for this purpose. Moreover, you would underscore that you believe it would be
ill-advised to pass a new, precedent-laden Federal bill that was extremely intrusive to
state oversight over the regulation over the patient/doctor relationship.

Pros

. Sends a clear signal of opposition, a position that is.consistent with that advocated
by both HHS and Justice.

° Does not further confuse or frighten doctors, who are already senously

undermedicating terminally ill patients because of their fear of being prosecuted
or at least publicly criticized for hastening death inappropriately.



° Could avoid a time-consuming and likely unproductive negotiating process with
the Hill over Federal legislation that is extremely difficult to envision resultlng in
a rationale, desirable pollcy outcome '

Cons o .
° Appears inconsistent with historic position in opposition to assisted suicide. )
° Risks major confrontation With the Republicans and virtually all representatives

of the “religious right.”

Oppose DEA (likely Hatch/Hyde) hpproach, but suggest openness to alternatives.
Welcome the intent of the Republican DEA bill, but raise the same concerns outlined in
option 2. Advise Republicans that we believe that there may be other ways to implemerit -
the intent of their legislation in a more workable fashion. In this context, we could .
suggest alternative enforcement agéricies (such as FDA) and enforcement mechanisms,
(such as reducing Federal support for Medicaid for states that are engaged in this
Euthanasia process). By definition, this process would be designed to seriously attempt
to find some common ground with the Republicans and the Governors to sincerely |
developing a workable legislative alternative to DEA enforcement.

Pros : ‘ | . : ‘ f

° Seems consistent with your historic "assisted suicide" position.

[ ] Shows we are seriously concerned about this issue; so much so that we are willing
to help develop legislation that addresses the "rationing" fears that many
conservative Americans have. '

° Would take an enforcement approach that does not tap into limited DEA resources
or rely on DEA enforcement agents (who might not be sensitized to this most
sensitive of issues). ,

Cons

. . : . i

o May excessively raise expectations that a legislative solution can be achieved
when, in fact, it may be virtually impossible to reach consensus.

° Relying on a financial enforcement mechanism like reduction of Federal Medicaid

matching (or something like highway) dollars would be strongly opposed by the
, states as micro-management and as an inappropriate Federal intrusion of states
rights and responsibilities.



"Kick the Can" Strategy. The last option is to take the same “openness to
addressing issue” public position on the bill that was outlined in option 3, but
participate in a process that is explicitly designed to conclude in non-action.
Such an approach would presume a drawn-out process that allows the time for
the medical groups, states, and others to communicate to all sides that Federal
approaches in this area don’t work and are ill-advised. At the very least, the
opponents would raise serious enough objections to conclude that we do not
have time to draft thoughtful Federal legislation this year.

t

|
|
Pros '

e  Would allow the process and the affected parties be the most influential |
participants to achieving closure on this controversial issue -- not us.

° Would allow us to reiterate our strong position against assisted suicide in
a way that does not result in legislation that creates as many or more
undesirable precedences and problems than.it solves.

° Would allow the time for all the issues on this controversial issue to be
aired; might even help educate physicians and the public at large about
the very real and serious under-medication for terminally ill problem.

Cons

° Cbuld make us look indecisive and weak.

] Could be viewed with skepticism on the Hill and make us vulnerable to
charge that we are trylng to have it both ways.

o AT
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1057 CONGRESS : ‘
. 2D SESSION S 2 l 5 ]_ .

2 To clarify Federal law to prohibit the dispensing or distribution of a controlled
substance for the purpose of causing, or assisting in causing, the suicide,
euthanasia, or merey killing of any individual.

IN TIIE SENATE OF THE UNITED STATES

A JUNE 9, 1998 , .
Mr. NICKLES (for himself, Mr. LOTT, Mr. CuaTS, Mr. INHOFE, Mr. HELMS, !
Mr. MURKOWSKL, Mr. GRaMs, Mr, FAIRCLOTH, Mr. BonD, Mr. ENz1, - = '
Mr. Sexstons, Mr. HAGEL, and Mr. CoOVERDELL) introduced the follow- S .
ing Lill; which was read tw:ce and referred to the Committee on the Judi- :
clary

A BILL f

To clarify Federal law to prohibit the dispensing or distribu-

tion of a controlled substance for the purpose of causing,

~or assisting in causing, the suicide, cuthanasia, or mercy
killing of any. individual.

ES

K

o

a0
s

1  Be il enacted by the Senate and House of Representa- |
tives of the United States of America in Congress asseﬁbled,
SECTION 1. SHORT TITLE.

- This Act may' be cited as the “Lethal Drug Abuse :
Prevention Act of 1998, , - o ;

SEC. 2. FINDINGS; PWOSES.

b B~ SV R - VO R S|

(a) FINDINGS.—Congress finds that—
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(1) the use of certain narcotics and other dan-

gerous drugs is generally prohibited under the Con-
| trolled Substances Aé,t;

(2) under the Controlled Substances Act and

implementing regu‘latziions,‘ an exception to this gen-

eral prohibition permits the dispensing and distribu-

- tion of certain controlled substances by properly reg--

istered physicians for legitimate medical purposes;
(3) the dispensing or distribution of controlled

substances to assist suicide is not a legitimate medi-

cal purpose and slioﬁld not be construed to be per-

H

missible under the Controlled Substances Act;

(4) the dispensing or distribution of certain
controlled substances for the purpose of relieving
pain and ajseomf‘ort is a legitimate medical purpose
under the Controlled Substances Act and physicians

1 . .
should not hesitate to dispense or distribute them

_for that purpose when medically indicated; and

(5) for the reasons set forth in section 101 of

the Controlled Substdnces Act (21 U.S.C. 801), the

dispensing and distribution of controlled substances-

for any purpose, including that of assisting suicide,

"affects interstate commerce.

(b) PURPOSES.-—-The §urposes of this Aet are—
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(1) to provide exphcxtly that Federal law is not
intended to license thei dlspensmg or distribution of
a controlled substance ‘W.lth a purpose of causing, or
assisting in causing, ithe suicide, ‘eut’h‘anasia,' or
mercy killing of any inriividual; and |

(2) to encourage phvsxclans to preseribe con-
tro]led substances as medlcallv appropriate in order
to relieve pain and dlscomfort, by reducing unwar-
r;anted concerns that their regisiration to preseribe
controlled éuBstanceé wlzll thereb}’ be put at risk, if

. there Vis no intent to ‘cau%Se a patient’s death.
SEC. 3. LETHAL DRUG ABUSE PREVENTION.
(a) DENIAL OF REGISTRATIO\ —Section 303 of the

Controlled Substances Act (91 U.8.C. 823) is amendcd

by addmg at the end the follovmng

“1) DENIAL OF REGISTRATI(}\ ——The Attorney Gen-
eral shall determine that Ar;egxstmtwu of an applicant

under this section is inconsistent with the public interest
if— z

|
“(1) during the 5-};'ear period immediately pre-
ceding the date on whmh thif application is submit-
ted under this sectioﬁ, t:he ‘registration of thé appli-
“eant undér this sect10n§ was revoked under section

304(3)(4), or

. «S 2151 IS
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“(2) the Attorney General determines, based on

clear and coni’incingi evidence, that the applicant is
applying for the registration with the intention of
using the registration to take any action that would

constitute a violation of section 304(a)(4).”.

(b) SUSPENSION OR REVOCATION OF REGISTRA-

TION.—

(1) IN GENERAL—Section 304(a) of the Con-
trolled Substances Act (21 U.S.C. 824(a)) is amend-
ed— - '

- (A) by redeSignating paragraphs (4) and

(55 as paragraph; (5) and (6), respeetively; and

(B) by inserting after- paragraph (3) the

following: A

“(4) has intentioﬁally dispensed or distributed a
controlled substance with a purpose of causing, or
gssisting in causing,i; the suicide, euthanasia, or
inercy killing of any individual, exce?t that this
paragrabh .does ﬁot‘ aﬁply to the dispensing or dis-
tribution of & econtrolled substance for the purpose of
relieving pain or discémfort (even if the ﬁse of the
contfolled substance may increase the risk of death),
so long as the conti*olied substance is not also dis-

pensed or distributed for the purpose of causing, or

H
i
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- assisting in causing, the death of an individual for

any reasoh;’i.

| (2)  CONFORMING 'AMENDMENT.—Section
304(2)(5) of the Controlled Substances Act (21
U.S.C. 824(a)(5)) (as redesignated by paragraph (1)
of this subsection) Zis amended by inserting “o£her”
éfter “such”.‘ | o

(c) PAIN RELIEF.—Section 304(c) of the Controlled

Substances Act (21 U.S.Q. 824(c)) is amended—

(1) by stri}dng “(c) Before” and inserting the
following:
“(¢) PROCEDURES.—

(1) ORDER Td SHOW CAUSE.—After any hear-

ing under paragraph (2), and before’’; and

(2) by adding at the end the follpwing:
“(2) MEDICAL ' REVIEW BOARD ON PAIN RE-
LIEF .=— | |
“(A) In Gﬁ:\’ERAL.——The Attorney General
shall by regulz%t@on establish a board to be
Known as the Medical Review Board on Pain
Relief (referred;; to in this subséction as the
‘Board). -
T ¥B) MEII\{:BERSHIP.-—Thel Attorney Gen-

eral shall appoint the members of the Board—
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1 “(i) from among individuals who, by

2 reason of specialized education or substan-

3 tial relex;iant experience in pain manage-

4 ment, are clinical experts with knowledge

5 ~ regarding standards, praétices, and guide-

6 lines conéerning pain relief; and

7 (i) Lafter consultation with the Ame}r-

8 ican Medical Association, the American

9 Academy of Hospice and Palliative Medi-

10 cine, the K National Iospice Organization,

11 the American Geriatries Society, and such .
12 other entities with relevant cxpertise con- |
13 cerning pain relief, vas the Attorney Gen-

14 eral determines to be appropriate. |
15 “(C) DUTiEs OF BOARD.—
16 “({) HEARING.—If an applicant or |
17 registrant claims that any action (or, in |
18 the case of a proposed denial under section

19 303(i)(2), any potential action) that is a

20 basis of a proposed denial ‘under secfion
21 303(i), or a proposed revocation or suspen-
22 sion under subsection (a)(4) éf this sec-
23 " tiom, is an appropriate mezins to relieve
24 pain that does not constitute a violation of
25

subsection (a)(4) of this section, the appli-
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. cant or registrant may seek a hearing be-

fore the Bﬁoai'd on that issue.

|
“(ii) FINDINGS.—Based on a hearing

under clause (i), the Board shall make
findings regélrdjng whether the action at
issue is an jappropriate means to relieve
pain that Vdoje's not constitute a ﬁolation of
subsection {a)(é). The findings of the
Board under this clause shall be admissible
in any hear&ing pursuant to an order to
show cause under paragraph (1).”
SEC. 4. CONSTRUCTION. |
~(a) IN GEI\'ERAL.——chfthing in this A(;t or the amend-
ments made by this Act s}éxaII be construed to imply that
the dispensing or distributifon of a controlled substance be-
fore the date of v'enactmenti of ’this,Act for the purpose of
causing, or assxstmg in causmg, the suicide, euthanasia,
or mercy k:lhng of any, mdmdual is not a violation of the

Controlled Substances Act (21 U.S.C. 801 et seq.).

(b) INCORPORATED DEFI\'ITIOI\S —In this section,

the terms ‘‘controlled substance ', ‘“‘dispense”’, and “dis-

tribute” have the meamngs given those terms in section

1102 of the Controlled Substances Act (21 U.S.C. 802).

O
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LRM ID: RJP304

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
"Washington, D.C. 20503-0001:

Wednesday, July 29, 1998 -

LEGISLATIVE :REFERRAL MEMORANDUN] gw }.
TO: Leglslatlve sop Officer - See sttrlbutlon belo : :
FROM: ‘ anet gMWor for Legisiative Reference

OMB CONTACT: Robert J Pe!hccz

- PHONE: {202)395-4871 FAX: (202)395-6148 '
SUBJECT: JUSTICE Report on HR4006 Lethal Drug Abusse Preveption Act
DEADLINE: - NOON Thursday, July 30, 1998 | ‘

In accordance with OMB Circular A-19, OMB requests the views of your age
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LRM ID: RJP304 SUBJECT: JUSTICE Report on HR4006 Lethal Drug Abuse Prevention Act

"RESPONSE TO
LEGISLATIVE REFERRAL .
MEMORANDUM A - o

if your responsé to this requast for views is short {e.g., concur/no comment), we prefer that you ra‘spondf by
e-mail ar by faxing us this response sheet. If the response is short and you prefer to call, please call the
branch-wide line shown below {NOT the analyst's lfne} to leave a message with a legislative assistant. |

You may also respond by: : g
(1) calling the analyst/attorney's diract fine {you will be connected 10 volce mail if the analyst does nct

answerl; or
{2} sending us a memo or letter
Please include the LRM number shown above, and the sub}ect shown below.

TO: Robart J. Pelliccl Phone: 395-4871 Fax: 395-6148

Offlce of Management and Budget A
" Branch-Wide Line (to reach legislative assistant): 395-7362

FROM: L . (Date}

{Name}

- {Agency) - : ’ : !

(Telephone}

The following is the response of our agency to your request for views on the above-captioned subject:

[

Concur
No Objection ‘ o ' !
~_ No Comment

See proposed edits on pagés

Other: - : .

FAX RETURN of pages, attached to this response sheet
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U. S. Department of Justice

Office of Legislative Affuirs

Office of e Assisuist Arorey General : Washingion, D,C. 20530

The Honorable Henxy J. uyae
Chairman

Comniltee. on the Judiciary
House of Representatives
WashingLou, D.C. 20315

Dear Mr. Chuirmau: ,
, :

AS the Committee prepares tu uuna;dez H.R. 4006, as aumended
by the Subcommittee on the Constitution, I write to provide the
views of the Department of Justice on this bill. We appreclute
this opportunity to provide icomments and loock forward to working
with you as the bill progresses through the legislative process.

The President is opposed to assisted suicide and any Federal
support for it. =2s such, he is cpan tc working with you and
other interested Members ot Congress on thig complex but *
extremely important issue. Having said thig, the Administration
believes that H.R. 4006 represénts a tiawed approach to the
gensitive area of Federal regulation of medicine. We are
particularly concerned that the insertion of the Drug Enforcement
Agency (DEA) into the role of overseer of the practice of
medicine would inevitably divert agency attzention away from the
core migsion of strictly controlling Schedule I drugs and ‘
preventing the diversjon of and trafficking in all scheduled
drugs. . ' o

Determznat;on of whether a practiticner’s conduct which
results in a patient’s death - either in a specific instance or
in general -- igs "an appropriate means to relieve pain® is far
afisld from the DEAR’s role, as envisaged by Congress and as
carried out by the agency, under the original legislative zubric
of the Controlled Substances Act (CSA). The wedical, scientific,
athical, and related aspects of the practice of medicine at the
end of life would involve DEA in igsues in which it has no
particuler expartise. The use of a peer review board of pain
management experts would lend needed consultation on the merits
of any case, but the very necarmity for asuah a heard is evidence
of the poor fit between the task DEA is being asked to undertake
and its cantral expertige. Moreover, aa nated balow, tha hoard’s
insertion in the context of a contested administrative proceesding
could well complicate rather than elucidate matters Qurrnund1ng
phy91cian—asslsted suicide.
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In addirion to the above-noted concerns, the proposad
revision of the Controlled Substances Act through H.R. 4006 would,
not necessarily accomplish the intended effect of banning all
assisted suicides, as there are several plausible means of e
agsisted suicide ar esuthanasia that de not invelve the use of .
controlled substances. Typically, a controlled substance is used
ae a sedative; a nane-controlled subastance is used to actually
bring abcut death. Thus, the CSA offers at best only a partial !
£ix. If amendments to the (SA force physicians to uee non- '
controlled substances to assist a patient to hasten a desired
death, a procedure tpnat would nor axplicitly be banned by the
CSa, it will not save lives, but merely will incraase the amount;
‘of pain suffered By those taking their lives.

The flawe of this proposed ban on assisrad suicide are
visi{bly apparent by examining the plausible scenario of a patlent
who has legally obtained a controlled substance from a physician
for palliative purposes without disclosing an intent to commit
suicide. Once that paticent hac decided to end hig or her own
life, they would need only to employ the sexvices of a second
physic1du, who would agree to asoict in the suicide so long as |
the patient agrees to self medicate. As long as the second
physician dces noL “dispense or distribute” a contrelled
substance, it is difficult to imagine how they could be subject
to & revocatilon actiou undey the proposed changee to ths CSA.
Moreover, if the bill wers modified broadly to reach those who
mezely assist in a sulcide, including by prov;aing their patients
with truthful informatien, it would likely invite serious
constitutional challenges. N

In addition to the foregoing cuucerns, the proposed bill
raises several tecknical concerns. Firat, Sec. Z(a) would amend
21 U.S.C. § 823 to reguire denial of regisiraticn, as |
inconsistent with the public interest, of any application for
registration that had either been revoked withiu Lhe preceding
five yeare underx
§ 824(a) (4) or for which there is "clear and conviucing cviaence'
that it is sought "with the intention of using the reglstration"
to assist a suiclide or commit euthanasia. This lattex pruvision
may be unworkable. We arze ¢oncerned that it 48 not practical to
determine in advance an applicant’s "intent" as to how he/she |
will use a registration; much less can this be determined by
clear and convincing evidence. C(Certainly, few if any applicants
will seek the controlled registration with assisted suicide as a
przmary intaended use; even fewer would admit as much on an
appl lcation. For most physicians, whather they use controlled

" substances for this purpose will depend on the ¢ircumstances,
which cannot be foreseen in advance.

There is an apparent inconsistency between Sec. 2(a),
stating a new basis for action againzt a practiticner's
ragistrarion under § 824(&)(4), and Sec. 2(¢), setting forth the

- 2 -
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responsibility of thc new "Medzcal Advisury Board on rain Reliet“
to issue an opinion under new § 824(¢c) {3)(C)(i). Under the
latter, the Board would review, for 4ppropriateness as a means to
relieve pain, "any potential action" (as opposed to "intended"
action) by an applicant. Review of "potential" acticon is even
more speculative than "intended" acticn. Moreover, this section
dcee not mentien the clear and couvincing evidence standard; it
is not clear whether a different level of proof is intended.

The new Board would afford a peer review process to any
practitioner aggrieved by a show cause order under 21 U.S.C.

§ 824 (c) propoaing to take adverse action against a
practitioner’'s regimlzation in light of pnysiCLan-a381sted
suicide. This provision would for the first time inject a
regulatory peer review process into the gquasi-judicial
administrative discipline process. The Board’s opinion would be
*admissible” in any show cause hearing, but would it ke binding :
in effect? If the DEA went against the Board‘s decision, either
in favur of or against the physician, what would be the likely
result on appeal? We think this Becard -- undoubtedly a well-
iutended inngvation designed to give the physzczan a fair hearzng
-~ unnecessarily creates a myrlad of difficult issues.

Finally, in Sec. 3, the language includes a statement that
the amendment does not imply that the dispensing of a controlled
csubstance before the date of enastment was not a vioclatien af the
CSA. In Light of the Attorney General’s letter of June 5, 1998,
to you, concluding that "adverse action against a physwo1an who
has assisted in a suicide in full compliance with the Oregon Act
would not be authorized by the CSA," we recommend a neutral
construction regarding the effec: of this amendment, 8,.g.: '
"Nothing in thie Act or the amendments made hy rhie Act ghall be
construed to express ap opinjon as to whether the dispensing or .
distribution cf a controlled substance haFnrp the data of
enactment of thie Act ... ,

Thank you for this oppottunity to provide comments. The

- Office of Management and Budger has adviged that thexe ie no :

objection frem the standpoint of the Administration’s program to
presentation of this report.

Sincerely,

. Anthony L. futin
- Acting Assistant Attormey General

\

cc: The Honorable John Ccnyers Jr.
: Ranking Minority Member.

i

TOTAL P.B5S
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will want you to become involved as well next week, by meeting with Daschle and Lott and A
pressing for negotiations. We will give you a memo soon on our suggestions for handling Such

otiations.
méNHealth -- Patients’ Bill of Rights Legislation: Rep Ganske told Rep. Dingell this
week that at least five Republicans have dcmded to co-sponsor the Dingell/Gephardt patients’
bill of rights legislation. The announcement of these Republican co-sponsors, which is expected
- to come as early as next week, should greatly increase the pressure on the Republican House
caucus to support acceptable patients’ rights legislation. (We have heard that a Republican
House task force is also draﬁmg legislation in this area, but currently intends to include certain
“poison pill” provisions involving limitations on medical malpractice suits and expansions of
multi-employer welfare associations.) We are reaching out to Reps. Ganske and Dingell to
determine if we can set up a meeting next week between you and the new Republican co-
sponsors. Such an event almost certainly would receive significant press at‘tention.‘

4..Healtlx -- Assisted Suicide: A recent study on assisted suicide in the New England
Journal of Medicine found that only about three percent of physicians have ever prescribed =
medications to hasten the death of a terminally ill patient and only about five percent have ever
administered injections to do so. The study also found, however, that 36 percent of physicians
would write lethal prescriptions and 24 percent would administer lethal injections if such actions
were legal. This widely reported study could intensify efforts in Congress to enact legislation to
prohibit doctors from assisting their patients to commit suicide. As you recall, Sen. Hatch and
Rep. Hyde are prepared to introduce such legislation in the event that the J ustice Department
opines that the Controlled Substances Act, as currently written, does not prohlblt these practices.
The Justice Department intends to issue such a decision in about two weeks. We will send you a
memo next week that outlines options for:responding to Hatch’s and Hyde’s likely initiative. -

AIDS -- Needle Exchange: As we expected, your needle exchange decision -
provoked strong criticism from both ends of the political spectrum. On the Jne side, AIDS
advocates and your Advisory Council on AIDS expressed great disappointment that we decided
not to release federal! funds. DPC, the AIDS office, and others in the Administration have
reached out to the AIDS community to explain our decision and explore ways of working
together on related initiatives involving HIV prevention and drug treatment. We are also
attemptmg to develop an appropriate way of marking the one-year anniversary of your HIV
vaccine initiative. On the other side, Republican members of Congress attacked you for
relea_smg scientific findings that needle exchange can reduce HIV transmission without
increasing drug use. Sen. Coverdell introduced legislation to prevent the Secretary from ever
releasing federal funds for needle exchange programs, and Rep. Hastert introduced even more
extreme legislation that would deny federal funds to any entity using its own funds for thlS
purpose. We will work with Legislative Affairs to oppose these initiatives.

6. Education -- D.C. VOuchcrs:' The Republican House leadership currently intends to
bring a D.C. voucher bill to the House {loor next week. DPC, Legislative Affairs, and the
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-- Sixty four percent had driven a car while drunk or drugged: 50 percent had been
involved in a domestic dispute while drunk or high; and 35 percent had consumed as
much as a fifth of a gallon of alcohol in a single day.

5. Crime -- COPS: The COPS Office will announce on Thursday $58 million in hiring
grants 10 285 police departments to fund about 900 additional officers. This announcement will
put the total number of officers funded through the COPS Program at over 72,000.

6. Health -- Patients’ Bill of Rights I: Rep. Gephardt 1s insisting that the Democratic
Leadership’s version of patients’ nghts legislation include whistleblower protections for hospital
employees. Although we are sympathetic to these protections, we believe their addition to the
bill would diminish the prospect of passing legislation this year. Rep. Dingell believes equally
strongly that including whistleblower protections would be a strategic misiake, because they
would prevent Blue Dog Democrats like Reps. Stenholm, Tanner, and Barry from supporting the
bill. Indeed, Dingell has said that he would reconsider his decision to be the bill's lead spansor -
in the House -- still further decreasing the chance of Congressional action -- if these provisions
were added. We will continue to work with' ‘Gephardt, Dingell, and the Blue Dogs to see if
compromise language can be developed. The Democrats are cutrently scheduled to introduce
their bill as early as Wednesday.

7. Health — Patients Bill of Rights II: Larry Stein and Chris Jennings had a good
meeting on Thursday with Rep. Norwood, the Republican sponsor of patients’ rights legislation
in the House. Norwood believes there is strong bipartisan support in the House to pass this
legislation, and wants to work with us to achigve this goal. We agreed that we should aim to
pass a bill by July, and that the House would have to act first to put pressure on the Senate.
Norwood said he waould continue to support a strong enforcement scheme for patient protections,
in part because he thinks such a scheme is necessary to maintain the backing of the AMA and
consumer groups. He also indicated that he and his Republican colleagues would oppose any
provisions mandating insurance plans to provide certain benefits.

8. Health ~ Children’s Health Implementation: HHS will announce the approval of

\Ohio’s and California’s children’s health program next week. Because of the size and strength of
these programs, we may want to highlight their approval at the White House, possibly with thc

Vice President participating in your absence. Also within the next ten days, HHS will make a
decision on whether to approve New York’s children’s health proposal. New York’s application

| has a controversial provision involving provider taxes that may lead HHS to disapprove it. The

plan also takes insufficient steps to ensure that federal dollars not substitute for health insurance
currently covered by the private sector.

9. Health — Assisted Suicide Law: We met this week with representatives of the .
Catholic Health Association (CHA) to discuss the Justice Department’s likely ruling that doctors
in Oregon who assist their terminally ill patients to commit suicide, in conformance with state
law recently enacted through referendum, do not violate the federal Controlled Substances Act
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(CSA). CHA informed us that Sen. Haich and Rep. Hyde will introduce legislation amending W
the CSA to prohibit such action as soon as the Department issues this ruling. CHA is working WAL €FF
with Hatch and Hyde on ways to draft legislation so that it will not inhibit physicians from the Sﬁz&é?f/o

appropriate use of painkillers for the terminally ill, such as incorporating physician review boards
into the prosecutorial and/or sentencing process. We will try to delay the release of the Justice
Department’s ruling until we have developed a roll-out strategy, including a position on federal
legislarion prohibiting physician-assisted suicide, You can expect a memo from us on that
subject immediately after your return from Africa.

10. Education — Coverdell Bill: Democrats defeated a cloture motion on the Coverdell
bill last week after the Senate Majority Leader prevented them from offering any amendments.
We expect a compromise to be worked out next week, and the Democrats to proceed with aur
Q( plan of offering our school modernization proposal as a substitute. Although many in the

education community are actively supporting this amendment, we expect it to be defeated on a
party-line vote. If that happens. Caverdell will pass because the Demnocrats do not have enough

votes 1o sustain a filibuster. As of now, however, there are sufficient votes to sustain a veto. ‘
11. Education — Teacher Training Program: At a mark-up of the Higher Education _
ct this week, the House Education and Economic Opportunity Committee rejected your teacher
% training proposal, which would provide scholarships to students who will commit to teaching in

‘ % high poverty school districts. The Committee instead zpproved a much smaller and less well-

focused provision sponsored by Rep. Goodling, which would provide grants to Governors to
address a range of teacher preparation issues such as raising centification standards. To make

matters worse, the this teacher preparation block eliminating
federal support for the Nan ! i are working

v. Hunt is action 'on the House floor, including
by demonsrrating srrang hipartisan gubernatorial support for the Board. At the same time, we are
attemptng to ensure that the Senate Education and Labor Commirtee produces a better teacher !
training provision. '

12. Political Reform — Free Television Time: We persuaded Senate Republicans last
week to remove language from the Supplement:l Appropriations bill that would prohibit the I
Federal Communications Commission (FCC) from establishing 2 system of free television time
for candidates for federal office. The Republicans will add this rider to another bill, however,
unless we can find some compromise approach to the issue. Sen. McCain isthckey to a
settlement, and we are meeting with his staff this week. One possible solution is for the FCC to
put olf issuing a Notice of Rulemaking to establish g system of free TV, and instead i{ssue a )
simple Notice of Inquiry to review the issue. After your Advisory Commitice on Public Interest
Obligations of Digital Television Broadcasters has completed its work later this year, the FCC
could determine to go ahead with a rulemaking.

14. Community Empowerment — Brownfields: The Vice President announced last
wegk the 16 winners of EPA’s $28 million Brownfields Showcase Communities program.
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,“AFDA generally relles on. States to

" 'prescribe. approved. drugs for: off-labél-uses
- very’ rarely brought enforcement. ‘actions- -‘aga

" ‘and, in fact; there is.legislative’ history to-the-effect::
“‘that “the FDCA “{s not intended--at least not directly—-to
regulate the practice of medicine.

. . current. debate: about .the moralit:
" 'fsuicide is® not

T been uphald bY the Supreme Co
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FDA TALKING POINTS ON PHYSICIAN ASSISTED SUICIDE

The FDCA prohlblts .causing the introductlon ortgellvery for

introduction into interstate commerce of any-new.- drug for
which the necessary FDA approval has not been. ohbalned
While each time an FDA-apprOVed drug is promoted :.for-.an

- unapproved purpose; it -becomes an unappiroved. new. drug- for

that purpose, we know that phy31cians do prescrlbe approved
drugs "off- label " -q,“ﬂ_ e e

gulate physic1ans who“v
FDA has - only " "
tfthSIClanS(L

" The suits brought by FDA have almost exclusively invoIlved

physicians who have promoted, sold, or distribited, with a
sufficient interstate nexus, drugs or devices that are
unapproved for any purpose--not physicians engaged in the
ordinary practice of medicine who merely recommend or
prescribe a particular approved drug for an unapproved use.

FDA has only very rarely attempted to bring an enforcement-
action against a physician who was prescribing approved
drugs off-label, and those few cases have involved
physicians who were wldely promotlng the off-label use.

Regulatlng physician conduct in assisted su1c1de in a State
that permits the. practlce would be an 1nappropriate use of
the Agency’s authority. ' FDA's core function is the public.

hedalth mission of regulating foods and medical products, The
"hy31c1an aSSlStedm R
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{ _/@' DEPARTMENT OF HEALTH & HUMAN SERVICES. . - . - Publictioath Senvice ° °
"‘n . - ‘ ‘ ‘ : : Focd :md Deug Admmmrauon ‘
. . : Rockvme MD 20857
JN -7 98 - .

The Honorable Tom Rliley ‘ L
R . Chairman, Committee on Commerce - ' - o

o | - House of. Representatives .

R HaShington.‘ ' '

'{asked for-FDA: views® ‘On-whether : dbliveringffaistributxng,~- S
‘dicpenéing, prescribing, filling a prescription, or admlnisterlng
a controlled substance with the delibcrate intent of assisting 1n
a8 suicide would violate the Federal Food, Drug, and Cosmatic =
(FDC) Act, applicable- regulatxnns, or othe: Federal law subject
to FDA enforcement. ‘ o
Tn order to market a new drug, a sponsor must demonstrate
'(generally through a new drug application) that the product is
safe and effective for its intended uses. - See, §§ 201(p)., 505,
FDC Act. The intended usaec for which a drug has been determined
to be safe and effective (approved uses) appear in the product's
package insart (the approved labeling). Approved drugs may only
be labeled and promoted for their .approved uses.

‘Numerous prescription drugs approved by FDA potentially"could be -
considered not safe and effective, or potentially could endanger = .
human life, if these drugs are used for purposes other than the =
specific uses apprOVQd by FDA (off-label ucce) or not used in the

" manner described in the approved labeling. While an arqument o
could ba made that off-label uses of prescription drugs for
phy3101an-a831sted suicide would violate the FDC Act, physician ,
off-labeluses generally are regulated by individual state . . S
licensing boards and authorities. We believe that regulating '
dcugs for physiclan-assisted suicide through FDC Act enforocment

actione also would be inappropriate in the context of current

state regulation and the naticnal debatc over this practice.

We hope this informatlon is helpful. If we may be of any further
assistance, please let us know.

81ncere1y,

Mo £ T

.Diane E. ThUmeO
Assaciate Commissioner
for Legislative Affaire
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The Honorable Thomas J. Bllley, Jr.

" Chairman, Committee on Commerce . -
. 'House . .of. Representatxves-f~-A\:
'-_Washlngton, D c..vzo |15 -

kgnear Hr” Chalrman

j“_~x43whether dellverlng, dlstrxbuting, dlﬁpensing hg
T filling ta prescriptlon, or admznisterlng a controlled substance
with the deliberate intent of assisting in a suicide: would
violate the Federal Food, Drug, and Cosmetic (FDC) Act, |
applicable regulatlons, or other Federal lav subject to FDA
enforcement. ‘

In order to market a new drug,. a sponsor must demonstrate
(generally through a new drug application) that the product is
- safe and effective for its intended uses. See, §§ 201(p), 505,
FDC Act. The intended uses for which a drug has been determined
to be safe and effective (approved uses) appear in the product's
package insert: (the approved labeling). Approved drugs may’ be
labeled and promoted only for their 1ntended uses. ,

Numerous prescription drugs approved by FDA potentlally could be
considered not. safe and effective, or potentially :could endanger
human life, 1f these drugs are used for purpose other than the
specific uses approved by FDA (off-label uses) or not used in the
manner described in the approved labeling. While an argument
could be made that off-label uses of prescription drugs for
physician-assisted suicide would violate the FDC Act, physician
off~label uses generally are regulated by individual state
licensing boards and. authorltlesg We believe that regulatlng
drugs for physxclan-a551sted suicide through FDC Act enforcement
actions also would be inappropriate in the context of current
state reqgulation and the natlonal debate over thls practice.

We hope this information is helpful. If we may be of any further
assistance, please let us know. -

51ncerely,

Diane E. Thomp:on

Associlate. cOnm1551oner
for Leglslatlve Affairs

cc: The Honorable John D. Dlngell
Ranking Minority Member -
Committee on Commerce -
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Sepemi 19,1997

Lcad Deputy Commissioner

Foed 2nd Drug Administration e ' _
- 5600 Fishers Lane - ‘ _ | 1
‘Rockville, MD 20857 ‘ ? : ; j

Dear Dr. Friedman: . Co T | . L

As Chairman of the House Commerce Committee, I write seeking the Food #nd
Drug Administration’s view as to whether delivering, distributing, dispensing, prcsmbmg
filling a prescription, or administering a controlled substance with the deliberate intent of
- assisting in a suicide would violate the Federal Food, Drug, and Cosmetic Act, applicable
regulations, rulings, or other federal law subject to FDA enforcement, notwithstanding the-
enactment of a State law such as Oregon’s Measure 16 rescinding State penalties against
such prc,scnpnons for panents with a life expectancy of less than six months. ~ -

Drugs used to assisx: in a suicide in'clude such conuolled substances as amobarbital,
codeine, diazepam, flurazepam, glutethimide, chloral hydrate, hydromorphone,

' meprobamate, methyprylon, meperidine, methadone, morphine, phenobarbital,
secobarbital, and:pentobarbital. This list has been derived from Derek Humphrey's Final *
Exit: The Practicalities of Self Dehvemncc and Assisted Suicide for the Dying (Hemlock. Society
1991), at 117- 120

i

Iru:erpretations of other agencies suggest that assisted suicide is not a legitimate |
medical practice within the meaning of federal law. The Health Care Financing
Administration, for example, has written that physician-assisted suicide is not “reasonable
and necessary” to the diagnosis and treatment of disease or injury and is therefore barred
from reimbursement under Medicare. (Sez enclosed letter of May 1, 1996 from Debbie L.

. Chang, Director of HCFA's Office of Legislative and Inter-Governmental Affairs.) In
addition, under existing regulations of the Drug Enforcement Administration, a lawful
prescription for a controlled substance “must be issued for a legitimate medical purpose
by an individual pracnuoner acting in the usual course of his professional practice.” 21
CER § 130604
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‘The American Medical Assodiation, the Amencan Nurses Assocxauon. the... [
American Psychiatric Assodiation, and at least 43 other national specialty and Statc TR
medlcal soaetlcs have condernned assxsted suxmde staung rhat it has “[l]ong [been]

- '.'“"In my wew, the prescnpuon and use of drugs de.’hberatcly 0 assm a perso

R .;I-commn: suicide carinot-be consistent with FDA standards regarding “health;™ “legi
‘medical use,” and “safe and effective use” of drugs [eg, 21 U.S.C. §§301 (U), 353 :
(b)(1)(B), 355; 21 C.F.R. §§312 .22(a), 312.2(b)(iii)] especially when the practice of -

. assisted suicide is not reasonable and necessary to the diagnosis and weatment of disease

and m;ury, legitimate health care, or compatible with the physician’s role as healer. Past
FDA action as upheld by the United States Supreme Court indicated that the agency’s
interest in ensuring that drugs are “safe and effective” and do not endanger human life is
np less compelling in the case of patients with hfe-cndangenng illnesses. [United States v.
Rutherford, 442 U.S. 544 (1979).]

‘As you know, this is an area of special interest to the Congress. On March 20, the
Committee that I chair, by 2 45-t0-2 vote, approved legislation (H.R. 1003) to prolubxt -
any use of federal funds, programs or facilities to perform or advocate assisted suicide.

The bill was approved by the full House of Representatives on April 10 by a vote of 398-
t0-16, passed by the Senate on April 16 by a vote of 99-t0-0, and signed by the President
on April 30. Clearly, Congress would have serious concems were any federal agency o
construe the intentional prescribing of lethal drugs for suicide as a legitimate medical
practice. Therefore, I would be grateful for your prompt response.

Sincerely, - o ' o
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i {( DEPARTMENT OF HEALTH & HUMAN |
! . _

.
Mr. John Neithercut - . o e

~ ~32Leighton'St. . : | ‘
"’Fi!chburg. MA 10420 < ;

L LJ'-«,"Dear Mr Nesthercut

. restructure the Medicare program to my: office’ for a response. In your letter yau express _
' opposition to Medicare paying for physician assisted suicide, You alse asked Mr. Olver to vote in -
favor of changes to Medicare that would allow Medicare beneficiaries "to add their own maoney to
be able to get unmanagcd fee for service plans under MedicarePlus”. We refer 1o such plans as
“private fee for service plans

In rc.gard to your first issue, | in general, the Medicare statute limits Medicare coverage to items
and services that "are reasonable and necessary for the diagnosis or treatment of illness or injury
or to improve the functioning of 2 malformed body member.” Physician assisted suicide, even if
allowed under state law, does not meet these statutory criteria. As such, the program is
prohibited fram making payment for it. Further, there is no provision in the President’s balanced
budget proposal to change Medicare so that it would cover physician-assisted suicide, either
undcr the fee for service prcgram or through a contm:nng managed care plan,

In regard to your sccond concern, the President has been clear that he does not support pnva:e
 fee fof service plans as an option for Medicarc bencficiaries becavse such an opncn could hurt
many bmeﬁc:an% while helping none. The ratlonale for. the Pra;dem's pos:tmn is as t‘cllows

"o Currently, the law places fimits on what doctors, hospnxls and othem cari charge either the
. Medicare program or Medicare beneficiaries. For instance, if the Medicare approved ”
'charge fora physacxan visit is $100, the beneﬁcxaxy’s share of the cost is limited to .
" somewhere between $20 and $35 (dependmg on whether or not the doctar is 2 Medsc-are !
*participating physician"), Physxcxans are '‘prohibited from billing for more than the ~
"Immmg charge™ which is l 15 percemt of thc Medicare payment amount.

o - Similarly, when a beneﬁmry goes to the hospxtal, whether the hospital charges $5,000 or
: $10,000 for the stay, the hospital can charge the beneficiary only certain established '
deducrible and cmnsurance amounts gnd it must accept Medicare's paymem: as payment in
full.

o 'jRep Iohn Olvcr has referred }four l::tcr on recm: A.dnnmstrztzoa and Congressxonal pFDPOSﬂS W SRR



