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'The High Price of Health' 

Traces Managed Care's Rise 

PBS Show Looks at Quality and Accountability 

8y SAlmaA G:. BoODWAN 
lYashingroll Post SloJflYriler 

T
here,-is abrief scene near the end of 
tonight's episode of "Frontline; the PBS 
televisioD news show, that illustrateswith 
searing clarity the extraotd.inary impact 

that the managed care revolution has bad OD the 
practice ofmedicine. 

Ralph Holmes, chief of plastic surgery at the 
University ofcaJifomia. San Diego, specializes in 
painstakingly reconstructing the faces of children 

, with rare birth'defects. Adecade ago, his presence 
on the staff of a Large academic medical center like
UCSD Medical Center would have been an asset. 

That was before managed care swept into San 
Diego. These·days Holmes finds that be has 
b«ome a liability, not because be practices bad 
,medicine but becwge his hospital loses JDQIIq oa. 
every case be performs. 1na'easiDtI!Y, managed 
care companies are eschewi.ng UCSD Medical 
Center in favor of las ez:pens:ive cIoc:tora aad 
hospitals.. . 

. To keep his imperiled division aBoat.' Holmes 
has begun doing surgery that wiD bring in more 
money. Incre.uingty his !!ap are fiDed with lim 
lifts and tiposuctions and other CI06IIletic pr0ce
dures for whIdt patients pay in full-4nd In c:asb. 

This SIU'geo11. who spent a d.o:eIl )'WI perfect
ing techniques to rebuild. badly deformed ean. 
listens politely while a deeply taaned tIIitty&ome
thing woman in a mldrif:l' top tells him abe W'IJlts 
the flab surgically vacwmed oiher thigk 

The c:amaa then cuts to a shot of Holmes" who 
was bom with malformed ears. tenderly cradling 
the I'xe of a frigbteDed little girl Wore she is 
wbeeled into the operatiDg room. 1M jqmposi
lion of these images is uilwIuaIJy affecting and 
disturbing . 
. So is much of the rest of this hour-long program 

entitled '"I'he HighPrice ofHealth,"which airs at 9 
p.m. on C1wmels 22 and 26. The program. 
produced by RaI:bel Dretz:iD. e:nmines what bas 
happened in the four yean 8iDce tbe CintoQ 
administratioD's health eire plan biJed. . 

waddition to' the beleaguered at.ttgefJ depart. 
ment at UCSD. DretziD foc::uses on the struggles 
involving auraes 'at Beverly HOIPital, • naD. 
community fadIity on Massachusett!' North 
Shore, and on Malik Hasaa, one of the captains of 
the Dew' industry of for-profit health maintenan~ 
organ.i2:ations. 

The segment in'lolving Beverly Hospital. which 
is struggUng to stay open by using more unli· 
censed pet90Dnel instead of registered nurses; is 
less compelling. While the nurses complain that 
they are overworl,ted and' that patient care is 
suffering, there is DO good evidence that this is 
happening. And the implicatiOD that towns like 
Beverly ~ld bave a' commumty hospital is 
dubious. It was furious overbuilding by hospitals 

and tile resulting surfeit of beds that in part led to 
the current health aisis. 

Hasan. the fOWlder and chiefexecutive officer of 
Foundation Health Systems Inc:.. ODe of the 03, 
tiOD'S largest and fastest-growing health mainte
nance organizations (HMOs), provides a fascinat· 
in(, ifchilling, portrait of for-prolit medici.l1e. 

Hasan. a Pakistani native who ptac1iced as a 
aeutologist in Colorado before founding an HMO, 
is described by Wall Street Journal managed care 
reporter George Anders as "brilliant. dead certain 
of-his OWQ Virtue" and "unabashedly proud of how 
rich he is.· wa remarkably short time he bas built 
a company with sa billion in revmuetliat is still 
growing. 

Hasan. wh0ge imperious manner is evident 
before he castigates doctl)rs and hospital officials 
for "hand·wringing and whirliAg.· is, he notes 
several. times. deeply interested in -efficiency" and 
in pleasin(Wall Street anaIJsts. 

Fortlmately, Dretzin doesn't bemoan the good 
old pre-mmaged-care days, as IDIIIfphysicians are 
wont to do, when doctors couJd do pretty much 
what thej wished. She DOtes that in the old 
days-of say 1988-there wm! DC:! incentives to 
prad:ice good medicine in a. c:ostdec::tive manner. 
The more doctors and hospitals did, the more 
IDIOIley they made. A3 Hasm IlOCe8, "'there was 
hatd1y any I1IXXIUDtabillty for what the pbysiciaD.
did- " 

But. IS (he program makes dear, there is hardly 
lID)' ac&:ourltability DOW for what managed care 
~ do. ,And the stated goal of ~ 
c:an!-to deliver quality care wtdJe cootroling' 
cost5-bas too often meant that quality takes 
second place to the bottom line. ' 

Iu ODe UCSD ~ sa", "We lID longer talk 
abut patielIts. We talk about COft:C'ed IMs. We DO 

longer talk about doc:tora. We talkaI!out providers.. 
,VJeWerS see agraphic exampieof the priresome 

patients pay when the bottom tiDe tnuDps quality. 
One teeuage boy who needed a aew ear W3S Dent 
DOt to Holmes. but to a ,av.ra- with far less 
es:perieDee-ancl aJdIL The borrifJinI result is a 
mound .of misshapeo ftesb aDd cartilage that 
membIes a ~ of ~. After protests
from the boy'a family, the HMO qree4 to seod. 
him to ~ surgeon. outside the plan, who 
redid the botcbed operation. 

Such cases, Holmes DOteS, are becoming in· 
creaslngty common. Some health plans are asking 
,surgeons to make rubber ears ~ children that can 
be clipped onto a bone, in lieu of more expensive 
and exacting surgery. The -tna!dr. Holmes o~ 
serns. is that this so scars the ear that these 
children can never have au ear remade out of 
normal tissue when they become adlll1s. 

The viewer is left wondering about the purpose 
of a revolution that ends up rewarding a surgeon 
for doing liposw:tion. but not for rebuilding a 
child's damaged face. • 
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Roben F. Beauchamp, M.D. 
Vice President and Medical Director 
CTGNA Private Practiee Plan of AZ 
11001 North Black Canyon Highway 

,Suite 400 
'Phoenix, Arizona 85029-4754 

De.rtr Dr. Be.rtuchamp: 

Thank. you fOf writing to express your 'concerns regarding H.R. 1415. the Patient A~ess 
to Re~ponsjble Care Act nf 1997 (P AReA). 1appreciate the opportunity to respond and 
apologize for the delay in getting back to you. As your letter indicated, I do value the time I get 
to s.pend with my family; however, 1am also very interested in hearing your viewpoint on this 
lSSUC, 

Health Maintenance Organizations (HMOs). as you know, are an emerging alternative to 
traditional fee-for;'scrvice health care in the United States. A3 WiUl the emergence ofall new 
fields in a market. problems and concerns arise. The market usually responds to eorrect such 
concerns. Nevertheless, we must remember that in the health care field peoples' lives nrc at stake. 

,lam hope-Jill that HMOs and managed care companies will voluntarily implement 
necessary I;.onsumer protections. I am concerned,. however, that the Employee Retirement 
Income Security Act of 1974 (ElUSA) may be causing millions of Americans to be denied proper 
health care and in some instances to be injured or ldllcd without any mcaningful1cgal recourse 
again~ thl)~e re~pon!;ihle. 

As the Lensiou between reduci.ng CO~Ls and providing care continues, PARCA ~eeks LU 
provide certain basic patient protections to 'ensure that Americans know what care they are 
entitled to under their plan and that they actually receive that care. Currently, this legislation is 
pendillgoefore the Commerce Committee's: Subcommittee on Health and Environment. More 
importanrly, the Speaker has appointed a health carewk torce to address problems in the 
managed care arena, That task force is tryi~g to develop a Gompromise altemative to PAReA. 

Historically, as you know, state legislatures and insurance commissioners have been 
) r~spoli~ible for protecting patients by en~ti!,g laws and regulation~ governing il\surance 
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companies and health care plans. However, in 1974 when Congress passed ERISA, it bluck~d 
the traditional role that states play in providing protections for patients, specifically preempting 
state regulatory laws :from governing ERISA plans. In addition. Congress also granted HMO's 
a{ld managed care companies immunity from r;onsequentj~l damages ror health insurance plans 
governed by eRlSA, even where their negligence actually caused the injury. 
\ 
I As a result, health plans which are governed by ERISA under current law are hath exempt 

from state patient protection laws and are immune from any consequential damages their 
negligence may cause. (See Corcoran v. United HeaIthcare. Inc.) According to some estimates, 
over 60 percent ofthe insured populati*n is covered by an ERISA govemed plan. 

As a physician yourself, you areno doubt aware that the doctors who pt"3Cf.ice \Jnde.... the~e 
plaus arc not immune from suit for their actions. And. when. health plans and their medical 
directors wrongfully or negligently delay or deny care, they should ncit be abSolutely immune 
either. As you are also no doubt aware, in Arizona the Board ofMediool Examiners (BOMEX) 
has assen:ed'TegIllatory authority over decisions by HMO medical directors who make i.mproper 
decisions in denying care. And. the Arizona Supreme Court has upheld the right ofBOlvIEX to 
do so. (See Murphy v. BOMEX) . 

As a eon!.ervativc who supports individual respoJUlibility and accountability in business, 
medicine, and thmughollt our society and who teaches his children that there ar~ cumi~uence$ 
for their conduct, I simply do not believe. that anyone should have total immunity from the 
consequences oftheir conduct. 

ERISA was primarily written and: intended to require greater accountability in the 
re~ula.ti()n ('jf pension plans. Since that time, the emergence ofHMOs as Ii cost-effective option 
for health care coverage ha5 dramaticallychanged the health care climate in this nation. 

\ 

A variety of patient protections, from information availability to acce5s te;.\ care, (hal have 
been or are being addressed at the state level are not addressed by ERISA. These protections 
simply do not exist 8llhe fede.rallevel for the E.R.ISA-eovered population. Consequently, for 
miJlions ofpeople, ERISA is not sufficient to protect them from improper health care practices 
that wrongfully limil or deny needed and deserved care. 

I believe the abuses which PAACA seeks to address have increased to the point where 
they can no longeI· be ignored.. literally hundreds ofstories appear in the daily papers and news 
magazines across America detailing abusive praetice~ by HMO's and managed care c(')mpanies. I 
would be happy to provide you with an almost endless su.pply of 5u.ch anecdotal information. (See 
Washington Post 3/11198, patient iqjured in a 40 COOl falJ while hiking denied coverage for her 
$}O,OOO hospital bill aftcr being air-ev~ed to a hospital suffering a skull, arm and leg fracture. 
Coverage·denied because she did not receive emergency room "pre-authorization!" What waC} she 
supposed to do, place a phone call from t~e helicopter?) 
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I believe that these abuses arc the result ofthe combination of an absence ofstate or 
meaningful federal regulation and the giant oitotal inununity ror consequential damages. ·The 
managed carc industry simply cannot hl1ve it both ways -- no regulation by the government and no 
oversight by the legal system. 

The exemption from state reg.ulation is an accomodation to large companies so that they 
can conduct business in diffenmt s.tales wilboul havin,e to live under multiple state regulAtory 
schemes. in this respect it makes some sense. However, I believe state regula.tion. not federal, 
would do a better job ofprotccting people and would be les:s burdcnwme on businesses as well. 
And, I do not believe the creation ofa comprehensive federal regulatory scheme, and the 
necessary bureaucracy at the national level to enforce such regulations. is in the best interest of 
either patients or the health care induifIy. 

, 

On the other hand, the total exemption from liability for consequential damages provided 
by ERISA catmot be justified. Even ifyour company or other reputable and well-managed 
compClIl.ies consistently act in the best interests of their patients and never deny or delay proper 
care, the abs.ence of regulatory or judicial ovenight would inevitably be exploired hy other!\ who 
arc less scrupulous. . 

Contrary to the radio ads run against me. 1 do not favor intrusive federal regula.tion of the 
health care industry. I have. in fact. coll$istently and aggressively opposed e;(cossive government 
regulation of the free market. Nor do I seek, as the radio ads asserted. to increase health care 
costs by (;~ee!lsivc regulation thus rcaulting in damuge to smoJl busines5es or increasing the 
numher of uninsured. people in our society. 

In dlat regard, I recognize some of the drafting problems in PAReA. I will not vote for 
PARCA in its current form and have told Congressman Norwood so. Bllt, not all oflhe criticism 
ofPARCA is fair or well-founded. : 

I 

, I . 

I do not support and will not vote for any bill that includes uguaranteed issue," 
"commuruly riiling," ot' "any willing p(ovide,';' provisions. It is worth notin&, however, that 
Congressman NolWood opposes "guaranteed issue," "community rating," and "any willing 
provider" requirements. And, while he asserts that the bill does not mandate these S3 written, he 
is willing T.O rewrite the hill tn make these points absolutely clear. 

SiIice most of Lhe alleged regulatory burden and the vast majority ofthe additional cost the 
bill's critics say it would cause arise out of these three points, their clarification should remove 
concern about-them and go a long way lowd addregsing the regulatory burden and cost issues. 

Beyond these issues, PARCA is intended to establish basic guidelines to protecr palients in 
self-insured plans. Among othertlungs, the bill seeks to;

) 
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• ensure that patients can choose health profes.."ional~ within their health plan; 
• offer patients access to due process avenues ofappeal; 
• 	 give patients information to make intelligent decisiums about their health care~ 
• 	 guarantee health plan reSponsibility for injuries suffered due to policies ofthe 

health plan~ " 
• 	 enS\lre that patients have access t,O providers to receive the benefit~ covered by the 

health plan in a timely manner, and' . 
• 	 guara.ntee open conunw~cation between patients and providers. 

Ifyou or your company oppose these goals or object to specific provisions in PAReA that I have 
not addressed, plea..~e advi~ me immediately. 

Health care is one uf lhe mosL,sell~itive issues Congress faces. To tWa end,. I appreciate 
difterent perspectives as we continue to tackle the challenges: of health care improvement in this 
wuntry. Again.. thank you for sharing your views. I Jook forward to hearing from you on this or 
any other issue ofimportance to you, 

Sincerely. 

John Shadegg 
Member ofCongress 

JS:am 

I· 
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INCREASE PATIE~T Ai'(D DOCTOR PROTECTIONS BY 
HOLDING HivlOS ACCOUNTABLE FOR THEIR HEALTH CARE DIRECTIVES 

DC::1r Collc:ague: 

I :1n1 writing [0 urge Yl)U [0 cosponsol' (he: E.lliploy~t: Health Insur:ln..:e .-\t.:t.:ulI!H:lhili[\ ,\C[ dl 

Iq97 (EHJ.~\,\). This hill would hold cmployer-:;ponsored he:llth nlJin[enance IJrplllL1lil11l:' 

(H :v[OSl::KcountJbk tor patiem in,iurie:s [hat result f~ol11 lht:ir directinl1 ut' a p:Hil;.'l1t·.~ i11<.:dical -'::1n.: . 

. -\!low m~ to c:xplain \"l1y [his bill is so necessary 1.'11th some real life c:xamples: 

, 

Due [0 her hislOry of high~risk pregnancies.\ls. Florence Corcoran's physician Jeterminl:.'Ll 
[hat sht! should beho:ipi[alizt:!d durin!! the wanin!.! wet:!ks of her latest pre\!l1am.:\,. Her 

- i - • _ w .. 

c:mployer-sponsored Hi'vIO disagre~d and on,ly authorized 10 hours a day of home !lursing C3re 
'vVhi!c: the nurse was otf-duty. \Is. Corcoran's unborn ~hild suffered distress and died. :..\s ERISA 
is currently iJ1[erpreced by [he couns. \Is. Corcoran \-vill never obtain proper redress for the deJtil of 
her unborn child and her HMO will n~\'er be held ;).(.;counrable. Sht! co.n only sut! ht!r JOClOr --nOt 
he:r emplo)ter-sponsored HMO --even thoughhe:r dOClor was not JI fo.ult. 

:VIr. 8asik P:J.ppas suffering from numbness in his ::u11lsand uno.bk to walk soul:?ht Ire:'Hmenl 
J.l;) 10(::11 community hospi[al at II :00 J.In. Th,e e:mergency room doctor mJde a dltTicult diagnosis 
and determined [h:1t.vlr. Pappas had J. ..:::rvjc:1I:~pidLlr:11 :lbsc~ss. 0. -::ondition that was compressing 
his spinJ.1 cord. The ~me-rgency room Joc[or correctly conduded til;)t unless ,vir. Pappas \\JS [re:l!ed 
imrndi:1!..:I: hy .1 sp,n:.,d cord trJumJ unit. h~ could sutTer se\ere par:llysis, .-\[ 12:30 p.m. [I'ie 
c:-ne:-gency rol.)n1 Joctor made Jrr:J.n:?~ments 10 tr:wskr :VIr. P:J.ppas to J. l.oco.l university hospiw! 
\',;11/(.:11 \\;;:\5 rhe <..1nly hospit::ll in the ;]reo that had :;uch;) ~fauma unit :.md th::n coule! :lssure .vlr. P:1ppas' 
imme-dime adm ission. \lr. P:lppas' c:nploye:r-sponsored H:V10. ho\Vevt!r. wuuld not :1l1ow \IL 
P3poas.tv be lTJnsterred [0 the universi.ty hospit~1 because it was nOt part uf hIS sc::r\iic~ plan. Even 
Jftcr the cmergen-::y rOI)m Joctor e:xp!ajn~d to the cmplo:,er-sponsored H iVlO the: urge:ncy 0t' the 
SilUJtion. the: H~il0 refus~d. TheH~!O's physic!:lnwho denied the requ~st refused lO c!ven spe:::lk 
to lhe emerg~ncy room doctor. The em~rgc:ncy r;oom joctor c'xpc:ditiously made otht:r :1rr:lnge:menls 
to transfer :Vir. Pappas to a hospital with the Jppropriate facilities lhat could admit :VIr. Pappus. 
~,)rH::thdess. \Ir. Pappas was nOl treated ltlllil 3.30 p.m. and no\" suffers t'rom permanent 
qU:1driplt!gio. resulting from compr~ssionof his:spint' by the abscess_ ..-\ coun dc:termined that [he 
cmpio)"c:r-sponsorc:d HMO was immune from liabilit;' Jue [0 ERISA. Jnd the hospi[:l! and \(r. 

. P:::lppas' phY'sici:llls were left paylllg for \IL Pappas' InJurles although thc:v had little to no 

culpability. 

( 


BACKG ROlN 0: 
) Se:ction 51-1(a) of ERISA pree:mplS S!:lt~ !:l\"Sljlts against the e'ntities that· pr;wlue empluyee 

be:ndi[s ;lnd retiremc:nt pl:lns. This includes medic:::l1 m:llpro.cticc suits agJinsl, ~ri 

c:mplo;,er-::iponsored HMO. Yet medical malpractice blls J.lmost c:xt.:iusively within the: jurisdit.:tion 
Oflhc: st:llt!S. Employer-sponsored HMOs. consequently. are nO( hi!td accollnt:lble lor thc:ir treatmC:n! 
ruks :.lOU covt:r:lge determinations. 

http:universi.ty
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;VIs. Corcor:mand others likt! her l.::1nnv[ bring suit in stoUt'! court where they should rightfully 
receive redress lor their losses. Instead. the":; ::Ire forced (0 brin!.! suit in teoerall.:ourt \\-hat' (he\' (::Ill. -	 . 
only receive the cost or the denied m'edil.:J.,1 benet':c. In ;;hon. Ms. Corcor::ln's unborn child Jied 
needlessly. ond, tht: only penalty to the H~l() is tht: tewhundrcd dollars it would have cost It) , 

properly, hospitalize her. As Newsweek observed. because "therc:'s no tin::mci::d pc:n:J.lt.' when 
[employer-sponsored] hc:alth plans ;lre negli'genr. \\!1m's 10 Stop thc:se protir-Jrivcn Crl!:.lIUre::; t'rom 
ddlvenng inadequate medical care')" ' ' 

The other victims in these cases are ihe Joc:ors who end LIp in court ;lnd :.lre held li:.lbktor 

the actions of H~IOs .. To quote the Chic:lgo Tribune. "[HMOsl. which care for more rh:1n b\) 

million people. are telling couns :1cross the 1.:0untry that they cannot be held resp,)nsih!e f,1r 
,medicJI malpr3ctice in cases involving patienrs \vhn rel.:eive care through an employer-SrhlnSI)f(:J 
he:llth plan, HMOs are shifting virrual'I:' :111 ,)( [he: risk of pariem care I\) physiciJ.n::;, C:Ven 
though the HMOs can force doctors to ch:wge their cI inic:l1 dec isions, " 

\VHAT EHIAA DOES: 
How can we protect patiems. aVllld unnet:essary lawsuits against doctors. :mJ hold 

employer-sponsored HMOs accountable for: their actions? The OlUlhors of ERISA ck:lrly never 
intended it to remove ail consumer protections and to be used OlS 0 1001 by HMOs to shirk their 
responsibilities. As Justice Souter when addressing this iSSue said "Nothing in the I::tngu:lge of 
[ERISA j or thl:! context of its passage indicat~s that Congress 'chosc: 10 dispiac~ general he:llth c:.ue 
regulation ...... hich historically has bc:en a m:1tterot' 10c:11 conct'!rn". \tly bill. theretore. :J.mc:nJs 
Sc'ction 51-+( b) ot ERISA 10 clarity tl~at Sl".re medicol malproctice suits :.lg:llilSt an 
~mployer-sponsored H~IO are not preempted by feder:ll 1:.1\\ : 

( \ ) 	 The measure holds employer-sponsored heJlth insur::mce plans account:lble ror rhe 
consequences of their treatment rules :lnd ,:overage determin:ltions. This wil! incre:J.se 
parieni prOlecrion. :lnd Cre3!e :l po~erfullncemive for employer-sponsored H\10s [() 
provide necessary care. 

(:) 	 The me:lsure provides pati,ems with leg:!i redress when their employer-spqnsored HMO's 
tre:l(Olem rules :lnd'co\erag.: Jetermin::llions',::1use them hann. ViClims like Ms. Cm;oran 
will no longer be ,left withou[ the opportunity to seek just reparations for (heir injuries. 

1.3) 	 The measure reduces the likelihovd thilt dOGors will be sued for coverage de[erminJtions 
heyond [heir COll[rol. They will no longer fat:~ llwsui[s ::ilm'ply because [his is the I)nl:

nptinn tha.( the p3tiem has. , 

, [ hope you willl:o.sponsor lhis imponam inlli:ltiw. I" you have :.lny questions ()r\ .... ould lik;;: 
\0 (u·~p()IlSor. pk:lsc;' 1.::.111 A.nn!:! \-\:.lrie \t\urphy 1-+-8..+6-+) or j()el Wigintolll-+--+022J I)r'my stall'. 

Sincerely. 

Richard J. Durbin 

,I United StD.tes Sc:!nator 

http:incre:J.se
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HMOs tbink patients 
and doctors should bear 
full legal responsibi~ity 
for decisions made by the 
HMO. 

} 


woshingtonpost.cem I hom, ,Iae I slt8 ladlE Illardlltlilp I' , 

Holding Health Plans Accountable 

By Jane Bryqnt Quinn 
Tuesday. September 9, 1997 

NEW YORK, -- What's the Rx for patients injured by a 
health plan's decision to deny them critical treatment they 
should have had? 

Patients can and do sue their doctors for medical 
malpractice. But their health insurers are usually off the 
hook. In most; states. it's all but impossible to bring 
malpractice charges against an employee pla..n. 

The plan may have told your doctor that it won't cover a 
particular treatment 'because it's not "medically necessary.n 
If the doctor accepts that decision. however. and it turns 
out to be wronig, only the doctor can generally be held at 
fault. 

The injustice of this is becoming increasingly clear, both to 
legislatures and the courts. Around the country, a' 
movement is stirring to hold health plans accountable for 
the decisions tl:}ey make. In May, Texas passed the first 
state law allow~ng patients to bring malpractice claims 
against HMOs' and'other managed-care plans. 

In June, Miss04ri achieved a similar result. by making it 
clear thar HMOs practice medicine. This opens them to 
malpractice claims, Marla Rothouse. a policy specialist at 
the Health Policy Tracking Service in Washington, D.C., 
told my associate, .Kate O'Brien Ahlers. Connecticut has 
also opened the:door a crack. 

Some 20 other ~tates are considering similar laws. 
Proposals are orideck in New Jersey, under study in Rhode 
Island and Washington state, and moving through the 
tortuous legislative process in New York and California 

http:W;15hing!JmPosl.com
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(with no guarantee of results)., 

There are even two proposals at the federal leveL Rep. 
Charlie No;rwood, R-Ga., wants to allow state malpractice 
actions, if a health plan makes a medical decision that 
leads to injury or death. Rep. Pete Stark. D-Calif., would 
create a fed~ral malpractice law, available to injured 
patients in B:DY state. 

Federal appeals courts have also taken up the issue. Thanks 
to patient-friendly decisions, you can now sue in nine 
states: Delaware. New Jersey, Pennsylvania, Colorado, 
Kansas, New Mexico, Oklahoma, Utah and Washington. 

In a few other states, malpractice cases have occasionally 
been allowed. A majority of states, however, still bar them 
completely. What insulates health plans from responsibility 
for their decisions? A federal law known as ERISA -- the 
Employer Retirement Security Act of 1974. This law was 
originally written to protect the integrity of pension plans. 
But its wording covers all company benefits, including 
health insurance. 

Under ERISA, claims ag3inst company health plans have 
to be brought in federal court. But malpractice is a state 
offense. Ifyou sue in the state and your case is moved to 
federal coun,'your malpractice claim no longer exists, no 
matter how careless the health plan was. 

ERISA covers only employer plans. You can sue for 
malpractice in state court if you buy your own, individual 
plan. 

Very few employer plans can be sued even under current 
law. Who are the lucky employees? Members of Congress, 
naturally, who always look out for Number One. Also 
state-governm~nt employees. 

The managed-care plans whine that malpractice shouldn't 
apply to them because they don't make medical decisions. 
If they rule thCl:t a treatment isn't "medically necessary," 
they claim it's merely paperwork. 

For a flavor ofthe$e arguments, you have only to turn to 
the hearings h~ld in Texas. By all accounts, many of the 
legislators couldn't believe their ears. For example: 

-- An HMO attorney was asked whether the plan should be 
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liable, if a Woman in pain, who previously'had cancer, isn't 
referred tO,a cancer specialist and dies of the disease. Said 
the attorney. no way. It's the patient's own fault. liThe 
refusal to pay did not lead to that woman's death. She led 
to her death if ... her going to a doctor would have saved 
her." It was her obligation to find an oncologist who would 
take her uninsured. ' 

--Another HM:O attorney testified that it was the doctor's 
, fault if a patient wasn't treated after an HMO refused to 

pay. The "doctor could do (the procedure) without charge," 
he said., ' 

-- An insurance attorney testified about a business plan 
he'd seen at' a particular HM:O. projecting the savings from 
cutting bac~ on hospital referrals. The insurer figured that 
the change would increase its litigation costs by a few 
'hundred thousand dollars, but the trade-off was worth it. 

It's regrettable that lawsuits seem to be necessary. Florida 
Gov. Lawton Chiles vetoed a bill that would have allowed 
malpractice claims, arguing that lawsuits drive up medical 
costs, Consl,Jmers themselves don't want death claims, they 
want timely treatment. 

But the HMOs and other managed-care plans are bringing 
this backlasq. on themselves. When appeals are slow and 
there's no independent source of justice, where else can 
consumers rum? ' 

Jane Bryant Quinn welcomes letters on money issues and 
problems but cannot offer individual financial advice. 

© Copyright 1997 Washington Post Writer's Group 
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February 6, 1998 

, , iii vJ ~~ ->- ,50~<:JcJ'.\ ~.~ (

President William J. Clinton, '~~vu~jD.The White House 8...e X 9lJ.~;£' _, " Washington, DC 20500 -rr I\Je. \ ~e.,~ ~\1.l\J, j r~, 
\ ,""I ( ,'::IV \ _ D .~'~.W (}r"MIM" . Dear Mr. President: c... ~'.JJ.l~~ .' (J ~ " 

~ ::::;;;;::a: 
On behalf of more than 1,200 Catholic-sponsored facilities and 
organizations nationwide,that make up the membership of the Catholic 
Health Association of the'United States (CHA), I write with regard to the --c

critical issues surrounding the protection of life and the provision of pain 
relief for those nearing the end of life. . ' 

, , 

lam writing specifically to urge you to: 1) support the Drug Enforcement 

Agency's (DEA) recent I~galinterpretation of the Controlled Substances 

Act regarding physician~assisted suicide;· 2) encourage you-- to issue 

enforcement guidelines :to the DEA urging it to be sensitive to the 

legitimate concern that overly aggressive or misguided enforcement could 

have ,a chilling effect onJpain relief for persons at the end of life; and 3) 

appoint a task force to make concrete recommendations on how to reduce 

legal and regulatory, barriers to appropriate pain relief for dying persons. 


First, CHA strongly supports DEA's declaration that"delivering, dispensing 
, I , 

or prescribing a controlled substance with the intent of assisting a suicide 

would not be under any current definition a legitimate medical purpose." 

The religious beliefs and values upon which both CHA and its member 

hospital s and long-term' care facilities are founded compel us to reject 

assisted suicide. More generally, this practice is radically inconsistent with 

proper regard for the dignity of human life and irreconcilably incompatible 

with the appropriate ends of medicine. ' 


I 

The DEA's legal interpretation is completely consistent with your support 

for the Assisted Suicide Funding Restriction Act passed last year. In that 

legislation, you supported the proposition that no federal funds, programs, 

or health facilities should be used to further assisted suicide. Thus, from 

the federal government's perspective, assisting in a suicide is not a" 

legitimate medical practice.', Consistency demands that you support the 

iegal interpretation provided by the administrator of the DEA. . 


Second, your support for a consistent legal interpretation does not mean 

~hat you cannot take am~liorative steps with regard to enforcement. CHA 

is acutely aware that the DEA's correct, legal interpretation, if not carefully 

,mplemented, may unintentionallyhave a chilling effect ,on physicians who, 

prescribe, dispense, and administer appropriate and effective amounts of 




President William J. Clinton 

Page 2 


, . , 

morphine and other opioids in trea~ing pain as death approaches. Certainly, a 
physician would have reason for serious concern if the DEA routinely second-guesses 
his or her dosages to a dying person to determine if they violate the Controlled 
Substances Act. In a recent study, the Institute of Medicine (10M) found that 
physicians have significant apprehens~on about legal sanctions related to addiction and 
anti-addiction regulations. -' 

\ 

Therefore, when announcing your support for DEA's interpretation, CHA urges you to 
issue an enforcement directiveto the ~gency concerning your expectations with regard 
to its agents' enforcement of the law. Specifically, the DEA must be aware of, and 

'sensitive to, the impact that its investigation may have on the dispensing of needed 
pain relief medication to dying persqns.. The DEA should be aware that it is not a 
violation of the Controlled Substances Act to dispense controlled substances for the 
legitimate medical ,purpose of relieving pain, even if they may indirectly shorten the 
person's life. This essential distinct:ion is codified in the Assisted Suicide Funding 
Restriction Act itself and was affirmed by the U.S. Supreme Court when it upheld laws 
prohibiting assisted suicide last June! , 

The DEA should initiate investig~tion$ or enforcement actions only when thei~ agents 
have credible and substantive allegations that health care providers have established 

, . . I 

a pattern or practice of prescribing or Idispensing controlled substances to persons for 
the purpose of helping them to take their lives. I~ is not, nor should it be~ a DEA 
priority to expend significant resources second-guessing the opinions of health care 
providers about the controlled substances needed to adequately and appropriately 
relieve the pain of dying persons. 

Thir.d, CHA asks that you form a federal/state advisory task force to make concrete 
recommendat ions to you and to the 50 governors on how to reduce legislative and 
regulatory barriers to pain relief. A ;1997 Institute of Medicine Study, Approaching 
Death: Improving Care at the End olllle, states the concern succinctly: 

I 
Outdated and scientifically flawed drug-prescribing laws, regulations, and' 
interpretations by state medical ~ boards continue to frustrate and intimidate 
physicians who wish to relieve'their patient's pain. Addiction to o'pioids

I 

appropriately prescribed to relie~e pain and other symptoms is virtually non
existent, whereas underuseof these medications is a. well-documented problem 
'. J . .

(pp 5&6). ' :" . , 

. Specifically, the 10M identifies,'among others, triplicate prescription laws, limits on the 
number of medication dosages that may be prescribed at one time, medical board 
policies, and state anti-addiction law~ as barriers to effective pain relief." 



.. ,All ,~ 

'~' 

President William J. Clinton 
Page 3 

CHA recognizes the critical need to address illegal drug use and diversion. Yet, as the 
10M points out, there is little evidence that the prescription of opioids in the care of 
dying persons ~ontributes in any meaningful way to illegal drug use and drug diversion 
problems. It is both counterintuitive and counterproductive if drug control laws·, 

.	tragically result in the increasing reluctance of physicians and, other health 
professionals to treat dying persons bYI seeking to alleviate their pain. Dying persons 
should not be held hostage by regulations that, while rightly motivated, can cause 
great suffering and distress fo~ them a:nd their families. . . 

CHA and its member facilities and o,rganizations are committed to provide dying 
persons and their families both competent and compassionate care. Toward that end 
several Catholic health systems and CHA have joined together in a collaborative effort, 
Supportive Care ~f the Dying: A Coalition for Compassionate Care. One specific goal 
of this project is to ensure, that adequate and effective pain management is available 
to every person living with life-threatening illness so that they may live well even while 
dying."';' 

"j 

Mr. President, concrete recommendations for reform by a federal/state task force on ' 
these issues will allow you to suggest I.egitimate steps to improve pain relief for dying 
persons. In this way, you can continue your consistent support for the principle that 
assisting in a suicide' is not a legitimate medical purpose and, at the same' time, 
suggest appropriate and necessary pub~ic policy mechanisms.to improve pain relief for 
dying persons.· 

In conclusion, CHA urges you to rel1;lain consistent on the federal government's 
treatment of assisted suicide while eXp'loring all available and legitimate methods for 
improving pain relief for those in the last stages of life. 

With personal best wishes, I am 

Sincerely,

fo4 ~tI~! // ;JMu- ' 
Rev. Michael D. Place, STD 
President 

cc: Attorney General Janet Reno 

. ! 
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THE LARGEST NEWSPAPER IN THE PACIFIC NORTHWEST 


. '.u··s·····uicide law passes •• 

~ .•The federal CUIlIIGliet Subslances ADt dDes,,', bar Ute leiba' 

pr~Scl.lp.lI9.llIlbal Oregon perll1Itt, the Justkl Departmenl ,oncludes 
. ~.' ~ .'" ::-' ~ 

B~ ~" BARNe" does Dol prohlbtt' phVilciarrassuled 
end DAVE HOGAN aultldit In Oregon -'- end Ing &liven 
DI1lIiI OrGIMMtI "afJ nwnths or'sgal Umbo Cot tormlnaUy 

ill P4tJ~nta and their dootors. 
WASmNG'roN - U.S. Attorney Reno wJII unvGillh~ essence oh 

GlIDE-raJ Jan21 Reno wlU announce V,S. JU81lce Dapartmenl opInion 
as early as today that federal law staling Ulill Ifill redenl Cont::roUed 

Substances Acl doos 001 forbld doc
tora !'rom 'PMse:rlblng lethal doSOi or 
medltlnD, SQurc81 In Wasblnrton, 
D.C.• told 'J'htOl'Egonia.n, 

The 10111 wan tor the Justice De
partmenl opInion hila 001 atopped 
the assisted-suIcide lalll Crom oolng 
used. At lea!!t throo term\nally III 
Orcgonlanli have died .with legAlLy 
prescrlblld lelhAl medlelltion dnse 
the law wall reaffirmed 10 No.ye.rn· 
oor.. 

ACA 0 EM Ie A LL-S'TA RSbing 
.... ;.;,JfifI, .. P .....- '.~ rnn 7 ea!!!l~Af~ '{.'d 

But !.he alUlouncemcnt will re
move a legal cloua thal hila deterred 
some doctors amI health care 0l1la· 
nlzatton! In Oregon IMm allowing 
paUcml8 to end their Hves l! !hey are 
expe.<:tetl 10 UVG leu llian au 
montlu. At il Nav()mber moo-Ung of 
the "01'll80rl Madtcd A.JS()clatlon'. 
lQVellltng bod)', physldans &!Ipress' 
ed OOJlc~m abGul Ute Implied throilt 
thalli !.hey pari b:lpated In an Ils91~t· 
ed lIulclde, they could lose Iheir 

o 

··0 

rE! 
~ 

0) 
~I 

abUlty 10 (ll'cscribe conlroU(!d au' 
stances. 

·I..ack ofclarUV from thl' JUsl1l 
Department also spr<Jad a eh Wn. 
some pollcy-maier.J. A Jolnl ala' 
Rna-tunlnI Ole Jaw, postponed La 
lnE IIIi l1exl slap! untll .11 heal 
R&nu's oplnlQn. 

T'be JUit!C& Doparlment III 
nouncemenl 16 likely to touell ofT 
heated dabare Qll Capitol HUt, wh~1 
somo mOlllhp.rs DfCilngros~ are ~ 

I~
J 
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Suicide: Congress, lobbyists 
ready to wade into the fray

" _IIContlnUed froIIIIPIIS8 One 
.in 'Nil3b.ington. D.C., anu the f'u:st 
I~ of an I.1SSisn!d suidde sW'
&..ced in Man:h. 

The n~ seat a $bodI; wave 
through ~, PtumptiJ'lg dt.it. 
t!llS 01 ml!D1bers lD Wl':'itI:! to 'ReDo.. 
J(ost urged her 'CO ~pr an iMer
JJreCltion ,of the CrlDtroDed Sub. 
~taru:::es Aawt -cmld disqo.a.lifY as
~isted. sUicide as a -legitimate 
.u.edical pUrpose'" o!drui!>. 

'That mb::rpretation was first ad
'l'ahc::ed by Thor:nas Canstmtine. a 
''':mo deputy' wbo heBds the US 
Drus ~ent, Ad.tniDist:r:ation.. 
in a JIritten reply to ReD. Henry 
Uyde, R-ID.... chatrnum tJC the Bouse 
Indidary Commi:d:Ee. 

CDn..dantine SI!Dl tWo leiter on 
Nov. 5. J!f91. WithoUt. caD!!UltJ..n.g 
J:,mo. Reno has nat i>ublicly chided 

, 	 C.on.sumtine. iI. c:::areer law embrce
flleu.t GlIlcer. but t'ElSpoaded by c:all
ing f« an mb!nJa1 ~w of bJ:;; 
(Jlintnn. 

In JaD1lllr7, Sel:L BDn Wydeo,. D
Ont." IOUllfirmed 1hat the l"E!V'iew 
taam., beadedby c:ouaseIor Jonafhan 
n. Sch~ found that the C0n
trolled Suhs~ Ad: could not be 
ia.t.erPrcned to prevent doctors' par. 
t il'iparian in patientS' su.lc.i.dl!S.. 

Ralds announcemtmt it> exper:ted 
b f.oc:1ls on the lJ'Ii1:rOw ~ ques

,tilln .at 'hand.. ScnJ:ra!s said. it is PlSsi
Ue bUt unclear whether the ClintDn 
adDllbistratian will acldress the 
i;sue fiJ.nbJi!r. 

The issue of as;isted suicide has 
t~ brc:Iugbt to th2 atn:ntion of ll1l 
nerous Wbib! House advlseC5. 
1"hose wlvisers would support 
f:.mo"s}la5itiw but could offer other 
i !llliatbl'es. 

If the administ:ratiM. dce& DOt ac::t. 
C.ongres:s St:Cm,s 8iil&8T 1» take up the 
i:isue ill itS l:lem: ~I u: DDt .ill th2 
r.~1IV rem.a.ming workdays Wore fall 
elect:Wns. 

AIIDARB " It 

' 

'£ru::.ouraged legisLzto1'S to 
contact. theJustice 
:Vepo.rtrnent and Food 
Q1J.d DrugAdministration 
;in order to make the use of 
drugs for assisted suicide 
illegal and outsU1.e the ' 
practice ojmedi.dne. 

1!J97 NaUonaI Right 
to LIfe CornmltbiJe report 

I 

Opponents of asslsted snk.lde "iD
dude key BEIPU'blli:ans such as 
I!Du.se Speaker Ne'lD'l: GlDgril.:b ~f 
Grlurgia alI4 Utah Sea. Orrin Hatdl. 
chait::J:naJ1 of the. Seaaus Judi.ciaJ:y 
'(lammitree, as weD. as Byde.. 

Northwest Repablieans who have 
:ilgDed Jetter.5 to Reno 'lndOde Rep. 
Bob Smith of OregOIl IiIlld ~p~ 
.Tezmi1i::r Dunn. Geor&e Netherc:utt 
and L1Dda SmiIh ofWalih.icgtan. 

I 'Oreson Democratli. includillG 
WydeD" b:lve urge:i Reno to steer 
.c::kar of IDe assislEd·snic:i<le law. A 
nwnber of' national surveys show 
bmrsd pUblli: support fgr a tenniDa1. 
Iy ill ~t's ri.eht to choase assist· 
ed suicide.. and Oreson voted twice 
in favorafthc Law. 

Bur ~ioll8l opJlQSiti.an ID 
assisted suiddc $paDS the polit:ic2.ll 
$pCCtrwlI. ADu:tJlg lDI)I"e than ISO 
mcr.nbers wbo bave wriDen to Reno 

are 36 ~. includins Sen. Jo
"'ph Biden of Delaware and Rep . 
Jallm; 1.. Obeml:ar gf Minnasata. 

one B.epublJc:an aid£ 'Said recently 
lIuIt makiog the ):Irac:tice iIlegQl 
would be as simple as passing a one
page bill specifying thaI: it is '!:lot a 
legil:il:nate 'IDedical usc. Prvsident 
Cl.iIlbJn 1ms said he opposes assIsted 
suici.ds. 

Already. interest groups are gear
ing up for a fight. 

on MU' 4.tlle Bas; and &-wes 
Inc::. lobbying finn r:e~ in 
W~ D.C.. tn k'epJ'Q:\leDt the 
Oregon DeaI:h With Dignity Legal 
Defmse &: Education CQnter. And in 
its 1997 Jobby RfjIOl't. Ule National 
R.igIu to I..ifu Ca:rrlmUtoo noted tha~ 
it ha.d begun CI:lUtaf:ting' members. 

"Er,c:o'Q.r.1geii legislators tc C:Q1XI3Ct 
the Justice Depar1l:ue:nI and Facd. 
artd .Drug Ad:ministraf.ion in order 
tn make the use oC clrugs for assis'rIad 
strlei<le illegal aDd olUside the prae· 
W::e ofmedjdne," the repon: said.. 

oOser groQpS also haVe ~ 
CoIIgress to oppose ~slst.ed sWcidI!,. 
including the NatiaDal COuncil of 
CathcilicBishops. 
, Perhaps amicip;rting a ~ed. 
walle of i:n.Jmest. in the issue. Rt!D.tI 
declined tD say 'l'tIlm;d.ay 'WheD she 
woUld anDOlIlJa! t'l:SQla gf tbe legal
rev1ew. She:!lBid only that sbe boped. 
10 annoWJ,Cll;l ber d..:n:iSlaU this 
moa.th. 

Erin. HgjflliD" qfThe Oregonil:u:. &talf 
f!JlIIZribuw ID IIlis repon:. 

JfIII ~ and llt:we Hog41I are. 
l'tItlJ'nl:i!n of 1M WcshmguJI'Z,. D,C•• 
~ of TM OJTgonian. IJOI Coil' 
IJB!J.laa ALIe. NW, Suir£ 300. Wash· 
ingrDn. AC. .3Cml£ llarrw:t aha mD)' 
~~ ar 2fJ2-lJII3..1/JJ9 and. HCfJII 
GZ :zoz..:IBS-7814. . 

http:l'tIlm;d.ay
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J,une 5) 1998 

The Honorable Orrin G. Hatch: 

Chairman 

Committee on the Judiciary 

United States Senate 

Washington, D.C. 20510 


Dear Mr. Chairman: 

This is in response to your request concerning the question 
whether the Department of Justice, through the Drug Enforcemen~ 
Administra,tion ("DEA") 'I may invoke the Controlled Substances Act 
(flCSArt), 21 U.S.C. §§ 801-971, to take adverse action against 
physicians who assist patients in ending their lives by 
prescribing controlled substances. The issue has arisen in the 
context of Oregon's "Deat.h with Dignity Act," Oreg. Rev. Stat. §§ 
127.800-127.995, which permits physicians to assist competent, 
terminally ill patients in ending their lives in compliance with 
certain detailed procedures. ' The Department has reviewed the 
issue thoroughly and has concluded'that adverse action against a 
physician who has assisted in a suicide in full compliance with 
the Oregon Act would not be a:uthorized by the CSA. ' 

The Oregon Act was approved by Oregon voters on November 8, 
1994, and went into eff~ct on October 27, 1997. The Act provides 
for a detailed procedure by which a mentally competent, 
terminally ill ,patient may request to end his o~ her life "in a 
humane and dignified manner. II O.R.S. § 127.805. The procedure 
requires, for example, that the patient's competence and the 
voluntariness of the tequest be documented in writing and 
confirmed by two witnesses, ~.isL.. § 127.810 (1), that tl'1i 
patient's illness and competence and the voluntariness of the 
request be confirmed by a second physician, ~~ § 127.820, 
and that the physician and patient observe certain waiting 
periods, ~ .iJ;i.,... §§ 127.840, 127.850. Once a request' has been 
properly documented and the requisite waiting p'eriods have 
expired, the patient's attending physician may prescribe, but not 

.	administer, .medication to enaplethe patient to take his or her 
own life. Asa matter of sta~e la~, physicians acting in 
accordance with the Oregon Act are immune from liability as well 
as any advers'e disciplinary action. for having rendered such 
assistance. 
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Prior to the Oregon Act;s taking effect last yE?a't", you wrote 
to DEA Administrator Thomas Constantine seeking ihe DEA's view as 
to whether delivering, distributing, dispensing, prescribing, or 

. administering a controlled substance with the intent of assisting 
in a suicide would violate the eSA notwithstanding a state law 
such as the Oregon Act. In response, Administrator Constantine 
explained that "physician-assisted suicide would be a new and 
different application of the.CSA," and that the determination 
whether to pursue adverse action under the CSA would first 
require lIa medico-legal investigation" involving "state and local 
law enforcement agencies and,prosecutors." He also stated, 
however, that Hthe activities that you described in your letter 
to us would be, in our opini6n, a violation of the eSA." 
Subsequently, many other Members of Congress have sent letters 
urging that I. support the DEA's conclusions and enforce federal 
laws and regulations accordingly. I have received other 
correspondence supporting a contrary conclusion. 

The Department has conducted a thorough and careful review 
of the issue of whether the eSA authorizes adverse action against· 
a physician who prescribes a; controlled substance to assist in a 
suicide in compliance with Oregon law. 

The eSA is .. a complex re~ulatory scheme that controls the 
authorized distribution of scheduled drugs. 'Physicians, fer 
example, are authorized to prescribe and distribute scheduled 
drugs only pursuant to their, registration with the DEA,and the 
unauthorized distribution of: drugs is generally subject to 
criminal and administrative action. The relevant provisions of 
the CSA provide criminal penalties for physicians who dispense 
controlled substances beyond~l!the course of professional 
practice,lI 21 U.S.C. § 802C21} I .s..aa isi... § 841{b), and provide for 
revocation of the DEA drug registrations of physiCians who have 
engaged either in such criminal conduct or in other IIcon®ct 
which may threaten the public health and safety, II i.d... § 823{f}. 
BecaUSe these terms are not further defined by the statute, we 
must look to the purpose of the eSA to understand their scope. 

The CSA was intended to keep legally available controlled 
substances within lawful channels of distribution and use. ~ 
S. Rep. No. 91-613, at 3 (1969). It sought to prevent both the 
trafficking in these substances for unauthorized purposes and 
drug abuse. The particular drug abuse that Congress intended to 
prevent was that deriving from the drug's It stimulant , depressant, 
or hallucinogeniC effect on ~he central nervous system," 21 
U.S.C. § 811 (f) . 
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,There is no evidence th~t Congress I in the CSA, intended to 
-displace the states as the primary reghlators of the ,medical 

profession, or to override a istate's dete~mination as to what 

constitutes legitimate ~edic~lpractic~ in the absence of a 

federal law prohibiting that ip:z;actice. Indeed, the CSA is 

essentially silent with regaid to regulating the practice of 

medicine that involves legalLy available drugs (except for ' 

certain specific regulations :dealing with the treatment of 

addicts, ~42 U.S.C. § 257a!i 21 C.F.R. § 291.505) . 


Even more fundamentally,; there is no evidence that Congress, 
in the CSA, intended to, assig:n DEA the novel role of resolving 
the "earnest and profound debate about the morality, legality, 
and practicality of physician:-assisted suicide, I. Washington v, 
GlucksbeJ:S, 117 S. Ct. 2258, 2275 (1997), simply because that 
procedure involves the use of: controlled substances. If Congress 
had assigned DEA this role uni:ier the CSA, it would ultimately be 
DEA'stask to determine ,whether assistance in the commission of a 
su'icide, in compliance with a! state law specifically permitting 
and regulating, such assistance, nevertheless falls outside the 
legitimate practice of medicire and is inconsistent with the 
public interest. These questJons I hO'Ylever, are not susceptible 
of scientific or factual resolution, but rather are fundamental 
questions of morality and pubiic policy. Such a mission falls 
well beyond the purpose of the CSA. ' 

", The state of Oregon has t-eached .the considered judgment that 
physician~assistedsuicide sh~uld be authorized under narrow 
conditions and in compliance ,:,ith certain detailed procedures. 
Under these circumstances,weihave concluded that the CSA does 
not authorize DBA to prosecut~, or to' revoke the ,DBA registration 

Iof a physician who has assisted in a suicide, in compliance with 
Oregon law. We emphasize tha~our conclusion is limited ~o these 
particular-circumstances. Adyerse action under the eSA may well 
be warranted Ln other circumstances:' for example I where a 
physician a$sists ina suicide ~na state that has not authorized 
the pract'ice under any conditions, or where a physician fails to 
comply with state procedures,~n doing so. However, the federal 
government's pursuit Qf adver~e aC.tions against Oregon physicians 
who fully comply with that s,tate' s Death with Dignity Act would 

'be beyond, t,he purpose of the ~SA;' . 
, .,. . . 

Finally, notwithstaridingourinterpretation of the CSA as it 
applies to the Oregon Act, it :is important to underscore that the 
President continues to maintain his.long~tanding position against 
assisted suicide and any Fedetpl support for that· procedu're. , 
This position was'recently codified when he signed the Assisted 
Suicide Funding Restriction Act last year. While states 

i 

, ,I , 
, 
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ordinarily have primary responsibility for regulating physicia~s, 
the President 'and the Administration nonetheless remain open to 
working with you and other int,erested members of Congress on this 
complex but extremely important issue. 

Sincerely, 

Janet Reno 

cc: 	 The Honorable Patrick J. :Leahy I Jr. 

Ranking Minority Member ' 
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June 5, t998 

The Honorable Henry J. Hyde 

Chairman 

Committee on the Judiciary 

U.S. House of Representatives 

Washington, D.C. 20515 


Dear Mr. Chairman: 

This is in response to your ;request concerning the question 
whether the Department of Justice, through the Drug EnforcemenL 
Administration ("DEA"). may invoke the ConLrolled Substances Act 
("CSA"), 21 U. S. C. §§ 801-971, :to take adverse action against 
physicians who assist patients in ending their lives by 
prescribing controlled substan<:;es. The issue has arisen in the 
context of Oregon's "Death with Dignity Act," Oreg. Rev. Stat. §§ 

127.800-127.995, which permits ;physicians to assist competent, 
terminally ill patients inend~ng their lives in compliance with 
certain detailed procedures. The Department has reviewed ·...the 
issue thoroughly and has conclu:ded thaL adverse action against a 
physician who has assisted in a: suicide in full compliance with 
the Oregon Act would not be aut,horized by the CSA. 

The Oregon Act was approved by Oregon voters on November 8, 
1994, and went into effect on Optober 27, 1997. The Act'~ovides 
for a detailed procedure by which a mentally competent, 
terminally ill patient may request to end his or her life "in a 
humane and dignified manner." O.R.S. § 127.805. The procedure 
requires, for example, that the patient'S competence and the 
voluntariness of the request be: documented in writing arid 
confirmed by two witnesses, ~~ § 127.810(1), that. the 
patient.'s illness and competence and the voluntariness of the 
request be confirmed by a second physician, ~ ~ § l27.820, 
and that the physician and patient observe certain waiting 
periods, ~ ~ §§ 127.840, 127.850. Once a request. has been 
properly documented and the requisit.e waiting 'periods have 
expired, the pat.ient's at.t.ending physician may prescribe, but not 
administer, medication to enable the patient. to take his or her 
own life. As a matter of s~ate:law, physicians acting in 
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I 
accordance with the Oregon Act are immune from liability as well 
as any adverse disciplinary action for having rendered such 
assistance. 

Prior to the Oregon Act's taking effect last year, you wrote 
to DEA Administrator Thomas Const.ant'ine seeking the DEA's view as 
to whether delivering, distributing, dispensing, prescribing, or 
administering a controlled su~stance with the intent of assisting 
in a suicide would violate the CSA notwithstanding a state law 
such as the Oregon Act. In response, Administrator Constantine 
explained that Uphysician-assisted suicide would be a new and 
different application of the CSA," and that the determination 
whether to pursue adverse action under the CSA would first' 
require "a medico-legal investigation" involving "st.a'te and local 
law enforcement agenCies and prosecutors." He also stated, 
however, th~t "the act~vities ithat you described in your letter 
to us would be, in our opinion, a violation of the CSA." 
Subsequently, many other Members of Congress, have sent letters 
urging that I support the DEAls conclusions and enforce federal 
laws and regulations accordingly. I have received other 
correspondence supporting a cO,ntrary .conclusion. 

The Department has conducted a thorough and careful review of 
the issue of whether the CSA authorizes adverse action against a 
physician who prescribes a controlled substance to assist in a 
suicide in compliance with Ore~on law. 

The CSA is a complex regulatory scheme that. controls tne 
authorized distribution of scheduled drugs. Physicians, for 
example, are authorized to prescribe and dist.ribute scheduled 
drugs only pursuant to their registration with the DEA, and the 
unauthorized distribution of drugs is generally subject to 
criminal and administrative ,action. The relevant pro'Jisions of 
the CSA provide criminal penal~ies for physicians who dispense 
controlled substances beyon~ "the course of professional 
practice, I! 21 U.S.C. § 802(21),~.id....... § 841(b), and provide for 
revocation of the DEA drug registrations of physicians who have 
engaged either in such criminal conduct or in other "conduct 
which may threaten the public health and safety," .1d.... § 823 (f) . 

Because these terms are not further defined by the s'tatute wef 

must look to the purpose of the CSA to understand their scope. 

http:802(21),~.id
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The CSA was intended to keep legally available controlled 

substances within lawful channels of distribution and use. ~ 


S. Rep. No. 91-613, at .3 (1969). It sought to prevent both the 
trafficking in these substances for unauthorized purposes and 
drug abuse. The particular drug abuse that Congress intended to 
prevent was that derivingfrorn the drug's "stimulant. depressant, 
or hallucinogenic effect on the central nervous system, II 21 
U.S.C. § 811(f). 

There is no evidence that Congress, in the CSA, intended to 

displace the states as the primary regulators of the medical 

profession, or to override a state's determination as to what 

constitutes legitimate medical practice in the absence of a 

federal law prohibiting that practice. Indeed, the CSA is 

essentially silent with regard to regulating the practice'of 

medicine that involves legally available drugs (except for 

~ertain specific regulations dealing'with the treatment of 

addicts, ~ 42 U.S.C. § 257ai, 21 C.F.R. § 291.505) . 


. Even more' f 11ndamentally, there is no evidence that Congress I 
.in the CSA,' intended to assign DEA the novel role of resolving 
the "earnest and profound debate about the morality, legality, 
and practicality of physician-:assisted suicide, I, washington v, 
Glucksberg, 117 S. Ct., 2258, 2;275 (1997) I simply because that 
procedure involves the 'use of ;controlled substances. If Congress . 

. had assigned DEA this role und~r the eSA, it would ultimately be 
DEA I S task to determine whethe~ assi~ta,nce in the' commission of a 
suicide, in corr:plianc~ with a ~tate law specifically permittirig 
and regulating' such assistance:, nevertheless falls outside the 
legitimate practice of medicin~ and is inconsistent with the 
public interest·. These ~estions, however I are not' susceptible 
of scientific or factual resolution, but rather are fundamental 
questions of morality and public policy. Such a mission falls 
well beyond the purpose of the:CSA. 

The state'of Oregon has reached the considered judgment that 
physician-assisted suicide should be authorized under narrow 
conditions and in compliance 'with certain detailed procedures. 
Under these circumstances, we have concluded that the CSA does 
not authorize DEA to prosecute, or ~o revoke the DEA registraticn 
of, a physician who has assisted in a suicide in compliance with 
Oregon law. We emphasize that our conclusion is limited to these 
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particular circumstances. Adverse action under the CSA may well 
be warranted in other circumstances: for example, where a 
physician assists in a suicide in a state that has not authorized 
the practice under any conditions, or where a .physician fails to 
comply with state proced~res in doing so, However , the federal 
government's pursuit of adverse actions against Oregon physicians 
who fully comply with that state's Death ~ith Dignity Act would 
be beyond the purpose of the CSA. 

Finally, notwithstanding our interpretation of the CSA as it 
applies to the Oregon Act, it 'is important to underscore that the 
President continues to maintain his longst<;lnding position against 
assisted suicide and any Federal support for that procedure. 
This position was recently codified when.he signed the Assisted. 
Suicide Funding Restriction Act last year. While states 
ordinarily have primary responsibility for regulating physicians, 
the President and the Administration nonetheless remain open ~o 
working with you and other interested members of Congress on this 
complex but extremely important issue. 

Janet Reno 

cc: 	 The Honorable John Conyers, Jr. 
Ranking Minority Member 
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July 1, 1996 
THE 

CATHOLIC HEALTH 

ASSOCIATION 

Of THE UNITED STATES ,! 

TO: 	 Me,lanne V ~rveer " 
Deputy Assistant to the President and Deputy Chief ofStaff to 
the First Lady; 

, 

FROM: 	 Jack Bresch ' 

Catholic Heal~h Association 


. I 	 . . 

SUBJ: Supportive CaJ:e o/tlle Dyillg: A Coalition o/Compassionate Care IHA~ 	
I 

I 

In lightofthe growing national debate about physician-assisted suicide, I th'ought 
the First, Lady might' be: interested in learning about an innovative and 
collaborative effort by a number of Catholic health care systems and the Catholic 
Health, Ass~ciation of. the' United States (CHA) with regard to the issue of 
inadequat~ care of the dying. , 
", 	 , .

r' , 	 , ' 
When pliy~idan-assisted suicide was legalized by voters in Oregon in 1994, it 
became-clear that public concern about the way modern medicine cares for the 
dyirigwas at an all-time hig,h. The fact that three juries acquitted Dr. Kevorkian 
of wrorigfully assisting individuals to commit suicide demonstrates Americans' 

,increasing fear of dying in intractable pain. ; , 
. ~ 	 .' 't' , 

1 

,:This 'pUblic;: outcry prompted three Catholic-sponsored health care systems ',in 
, Or~gonito coine together :to respond to public concerns. Joined later bytbree 

,WASHINGTON OFFICE 'additional orga.niZations,2 ;~hey formed Sl~pporti~e Care o/tlle Dying: A Coalition 
:'oif' Comnass;onate,Cafe (SC,V:CCCJ. Their' shared goal is to ensure that1875 Eye Slr,eel. N~ 	", , , y. , , 

Suile 1000 "compassioriate,h~listicsupportive (palliative) care is provided to all people who 

Washington. OC,20~06:540!ineed·ii.,'This'.efrorthonorsiindividualvalues, diverse culturai attitudes' and norms, 

Phone 202·296·3993 the integrity of the luiman)pirit, a demand for autonomy ,the sacredness of life's 

Fax 202·296·3997 flmllphase, and die 'real,ty 'of shrinking resources in order to create cultural 


~hange in the way the U.S. health: system cares for persons ,near the end of life. 
SCD:CCCchallenges and enables our health care system to move to person

, ,cenier~d ,andfainily-center~d care in both traditional and' non-traditional 
community settings. 

Franciscan Health System (now Catholic Health Initiative', Peace Health System, 
and Providence HealtH System 

2 Carondolet Health System (St. Louis), the Daughters of Charity National Health 
, System (St. Louis) and the Catholic ,Health Association 
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The coalition's plan is three-pron~ed invQlving: ' 

• I research into actual needs of persons with life-threatening illness, their 
'families, andcommu:nities;: ' 

• 	 developmentofacomprehensive supportive (palliative) care model; and 
, 	 I 


I' 


• 	 piloting a mentorship progr.a~ for health care professionals that 

encourages 'and rewards holistic and compassionate care for people, 

affected by life':'threateningiUness. , ' . ' 


First, research conducted through focus groups will identify the needs and expectations of 

persons with life-threatening illness. Fifty focus groups 'across' the. United States will be 

organized into separate categories.of persotas with current life-threatening illness, their family 

members,' and' members of bereaved,. fa'milies,professional caregive~, and community 


, ., . I . '. 
members with little or no experience with ;death or dying"' 

Next,findingsderived from. this~esearch iwill be' ~sed,t~ develop.a neW model ofca~e that, "I 
supports· individuals with Iife-threaterling'illness from the point-of diagnosis through' the 
trajectory of illness, dying, death and b~reavement. The new model will focus on' providing 
person-centered and family-centered care~ whether thJifinvolves"'healing intowellness"or . 
"healing into dying." . . . ," 	 . 

. Finally, interdisciplinary' teams . ofchaplai~s, n'urses, pharmacis~s, physicians, and social 
workers. will meet with colleagues across the U.S. to mentor ~~e ano(her in the skills, 
knowJedge~attitudes~ and behaviors of this: new culture of caring. These teams will be al?Je to 
reach out to colleagues in both traditiobal settings (i.e., acute care hospiial, home care 
programs, outpatientclinics,and long-term care facilities) as well as non-traditional settings 
(i.e., schools, i,ndustry, homeless shelters, churches, and social serVice agenciesJ). 

, l ' . • " !. ' ", . 

. .. 
I 

3 SCD:CCQs not in competition with the hospice program. Hospice has 
made great strides in: compassionate: care of the dying, but its services 
generally are limited to individuals who have six months or less' to live. 
The average terminally ill person spends only 52-56 days in the care of 
the hospice program. This limits greatly the person's and the family's . 
ability to benefit from'the positivesupportthe service has to offer. Also, , 

. only 10 to 12 percent of.: terminally ill individuals, enroll in hospice 
programs in the United'States. ' 

, . . I' 
, 	 '!' 

http:categories.of
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Funding for SCD:CCC relies in great part on the resources of the five member systems and 
CHA. The members are contributing eith~r financially and/or with i~-kind services or staff 
time to ensure the success of the co~lition 's efforts. The Project on Death in America {Open 
Society Institute)has recently approved a $50,000 grant, and SCD:CCChas applied for a grant 
from the Robert Wood Johnson Foundatio;n. In a spirit of bipartisan support, Congress has 
recommended that the HHS Agency for Health Care Policy and Research give fuJI 
consideration for a grant to SCD:CCC. 

Suppprtive Care o/tlle Dying: ttCoalitid~ ~/ Compassionate Care acknowledges that the 
responsibility for cultural change in health;carecan and must begin with Catholic health care. .j 

It accepts the challenge of integrating the b:est of health care with ,realities in our communities 
in a coordinated effort to promote respect a~d dignity for persons experiencinglife-threateni~ 
illness, dying, death, and bereavement. SCD:CCCdoes this with full acknowledgmentthat for 
some we can cure, for others we cannot, but for all we can provide respect and dignity, and 
compassionate care and comfort all the days of the journey. 

, 	 ! 

enclosure: 	 "Danger Signs: Coalition POints to Causes and Consequences of Inadequate 
Care ofthe Dying," Health Progress, March/April 1996. 

cc: 	 ~Iexis M. Herman~ Assistan~ to the President and Director, Public Liaison .. 
/Marilyn 	Yager, Deputy A~sistant to the President and Deputy' Director, 

Public Liaison I 

,', 

.1 
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DANGER SIGNS 
i 

Coalition Points, to Causes and' Conseql~ences 
OfInadequa:te Care ofthe Dying 

BY AUCIA SUPER, RN, 
& LAWRENCE A. 

,PLUTKO ,' t least 80 pe:m:nt of the deaths, in 
' the:, United States occur in inp:ltI,e:nt 

sc:tting.s. primarily acute care hospi, 
, , . tals, qrily to p,crcent to 12 pe,rce:nt' 

. of d~'ing persons enroll in hospice 
programs. Although most healthcare resources 
and qualit~· improvement etlans arc targeted 
toward curative therapy, tile tact remains th.lt 
hun:tan beings die. l,.'ntartunatcly, much like the 

, greater community, heJjthc~e professionals avoid' 
: ,dealing with death and dying ;ind arc unaware 

'that care ofthe dying may b~ grossly inadequate. 
Healthcare tacilitv Itadcrs should examine their 

organization for indications ~hat care of the dying 
: 	 may bc.inadequate (sec Box on p, 5~). For those 

who 'find such danger signs! this' article' outlines 
the factors that lead to i~adequatecare and some 

, steps tha.t can help, relieve the problem. " 

A

.Vs: 'SuptT,(f pRin , 

tonn.ltltntltt ' 'BURIERS TO ADEQUATE CARE : 

Providen't/P~n/~nd. ,Patients ~d familiesrep!!atcdly express their'need 

JIedictil Ct~ter, 
Portland, OR, i! 
,project ct1D1'dinator 
oj'Suppompe Om 
of the Dying: A 
Coalition for 
Compassionate 
Cart. J/T. PI"tizo, 
director of the 
Office oj'l1uolo.if! 
and Ethics, Sister! 
of Providence 
Health S:mtm. 
Seattle, i! chairper
,Ion of the coalition. 
Thi! i! the first in 
alent! of Itnide! 
dn the coalitions 
actzl'ltll!, 

50 • MARCH, APRil 1996 

, tor supports based on'comp~ssion and cmng, yet 

. .. " " .. - .. .. .. . .. ; .. : 
, . ~. . .. . . .. ;. .. . . . .... .. ... " . .. ,. . " 

," 	 -... . . 

,	SurI1n1ary Dying patients and their families 
repeatedly express their need for supports based on 
compassion a'nd cari~g. yet he,althcare "efforts focus 
on often ineffective technological interventions and . 	 ". 

procedures. Professional healtpcare schools provide 
little or no formaLtraining in pain and palliative 
symptom managem'ef)t or in' the multidimensional 
approach to careot the dyiflg. And the pace ot 
cMnge in healthcare,leaves little time for communi· 
cation between the patient. family. and caring team. 
Physician denial of de'ath and dying hasa significant 
impact on Clinical decision rr:'aking and misleads 
healthcare administrators about priorities. 

Even when clinicians want to practice holistic 
supportive care. they 'are often unable to be~use 
of competing produ~tivity demands and lack of 

, " 

healthcare etforts locus on otten inctfecti\'c: tech, 
noiogicoll ime:r\'e:ntiolls .1Ild pro.:edures" Thos.: 
services whi\:h do e:xiS[ tor end'of,liIccarc: an: 

, based o,n dinicioln and ph~'sici~n assumprioJ/I 
olbout what dying persons .1Ildt~milies need. 
rather th.m their actual assessed needs. 
Lack of Jriiaiag Physicians enter their profession 
\\'ith the goals of curing, promoting li\'ing, ;lnd 
appl~'ing new science to ph~'sic31 healing. 
Protessional healthcare S\:hools pro\'ide little or 
no tomial tiaining in polin ,and palliati\'e symptom 

,~anageitien[ or in the multidimensional 
.olpproa~h' to CMe of the dying. Unable to recog' 
; nile the dying process i sec Box on p. 52). physi· 
'd:uls' often, tran'sfer'patients to, intensive care: , 
Units, 'whf£rc' the naitir.il proccss is Seen as a medi· 
'cal complication. They aggressively battle medical 
complications \\it~\'entilators,~alysis. surgeries, 
ili'd' Other' technological interventions-only pro· 

;;Ionging aninc\1table dcath~ , 
,laCk .f 11tIe "Jhepace of change in healthcare is 
"pushing ph~'sicians and other protessionals to 

. 
" ; . . '" " ..............." ... " .. " ; " " .. .. " . . .. . . . . .. .. . . " 


'reimburs~ment. Inappropriate therapies may be 
. initiated to justify continued care in acute and 
skilled nursing en~ronm~ntS. Because healthcare 
prQtessionais may not inform families about what 
can be done in the way of supportiv~ care; they 
may choose, to "do everything.· which often means 
'using inappropriate treatments., . 

Supportive Care of the Dying: A Coalition for 
CompcJssionC!,teCare is a uniQue coilaborative effort 
to help change the culture of 'dying in healthcare 
and to help CathOlic and other organizations' offer 
appropriate care based an respect for the sanctity of 

,life. regard for human dignity. and a commitment to 
stewardship.·The coalition intends to develop a com
prehensive supPortive care ,model built on Catholic 
values and tradition, 

HEAL TH PROGRESS 
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.. 'III 
treat more pJtients 10 less time using fewer 
resoun:cs. This Ic:J\'eslittle time tor hig;h·qualiry 
-.:ommunl-':Jtlon berween the pJtient; tJrriil~·. md 
c.Hing teJm .•\lJnv medi..:al residents rep'on 
exhJu~tion Jnd sc\"c~el\' dimimshed empathv dur
,ing t heIr training as J ~5ult of [om/; hours: unee.l 

I 
potential tor p~i~onarv edema IS heightened. i 
f1o\vcver. when'tJced 'with'the choice of i 1). 

" 

,~Ilo~ing imrJ\:e~ous. feeilings or tluids to iustitY • 
Insurance coverage' tor contmued acute care or 
~killc:d nursing tacilicv placem~m. or (2) allowing: 

' the hJtUraJ;d\;ngprIXess to'pro-.:eed and pa~ing 
, sonable c.lscloJds; md'ume;tiisti..: ~xpectJtions of ' priv3tdv tor care in intermediate care tacilities or 
superiors. hospirJl stJtt: J~d patients themsdvl=s., Jt hbm~withhircd care givers, a tamily oltefl opis 

:\ medical residentre-.:eml\· complained to us I with t~e healthc'are team' s cncouragementl tor 
that he hJd be-.:ome -mc.ln- because of the pres , the ~orrrier. 

'sures or: his rcsidcncy program, Thi~ young ph~:si· 
,dan openlv grie\'ed o\'er his decreased's\'rt;1padw 

, md empathy with pJtlents, He SJid he would riot 
survive his reSldenc\' if he -.:onnnued to c.lre.'to 
show ~ompJSSiOll, ~nd ;0 adm-':Jt\! tor patients 
who necd(d more time and multidimensIonal sup· 
port. And- he feared he would not be able to' , 
regain his cmpathy once his'rcslqenc\, \?'as com·.' 
~e~.' 	 ' 

,Pllysieian Deaial H ealth-.:are protesslonals regularly 
witness pJin. SUtlCriOlZ, and death iri an' environ· 
ment that discouragc~; ackno\\'ledgme~t of the;e 
c\'ents: Physicians, in, particular: are groomed in' 
medical ~hools to remain somewhat distant ana 
.lloot' from s~ch realities. \\"iie nlirses may have 
opportunities to express tCdings about a patient'S 
death, physicians arc often left out of such ' 
'dcbriefings or avoid such inte~ctions with non· ' 
,physici.ln colleagues. This practice promotes con· 
dnued ;denial of death and d~ing among health· 

il 	 care protessionals. ;\s noted in a recent' study, I 
denial has .1 significant impact 911 dinical decision 
m~ng :md misleads' hdlthcare administrator'S 
.lbout priorities., , 
lKlof ReilllburselDuthen \\:hen dinician~ wani 
'to practice h<;>listic supportive' i palli~tire) 9re, ' 
they are olten unable: to because of competing 
produlo.i\ity demands and lack ,of reimbursement. 

, ) He:lIthcarcresources are almost cxdusivelv tar-', 
geced for curative intervention: cnd:of·lite ~are is' 
.1 low priorit\'. Rc...·enue·generatmg services arc 
highly \'alued in the healthcare s\'stem, but \ve 
common~' t:Ulto measure cnd·of-life -.:are 'against 
a different template of resource ,sharing and indio 
rect revenue production. . , .' 

, Evcn whcn d~ing is recogriized and the health'; 
care team has communicated this to the' famil~;, 
inappropriate therapies IT!ay be initiated to iustih' , 
contin~ed c.1l'c in acute and skiUed nursing envj,~, 
ronments. The natural dying process includes" 
progressive inability to swallow, a red~ction in 
rcnal' function, and subsequent in.lbilitv· tor the 

, body to hmd Ie tluids. When artificial ~earls 'of 
infu~ing t1uid~ .lre used in dying patients, the 
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, : 	 qANGER SIGNSI 	 . 
Review the 'following "danger slgns~ that'care'of the dying may be 
In,adequate; note how man'y are 'present In your system. 
t '. , 	 ,.' 
q Patients are dying in acute care facilities Without family and staff 
'; commumcation about the impending death. 
OJ Healthcare staff uses' "Sanitized" language tor death and dying (e.g.; , 

, .; "the pati.enthas expired: "the Patient is gone"}. ' , 
01 TI:1ere'is norqutine monitoring ot outcomes tor care of the dying. . 
01 A.general assumption exists that local hospice'programs have 'got' 
i the problem covered."' , 

qPhysicians cite .tear-ot litigation as the rationale for transferring dying 
!patients to intensive care units. " ' 

, Q Administrators rely on professional education alone to change clini
c,' cal practice. .. , , , 

01 The wordS "Thei'e',s nothing more we can dcf,are commonly uSed In 
i reference to a dying person,' "-, 

01 CliniCians belif3ve that all patl~nts or families mustmake decisions 
. I about c:a1'dioj)Ulmonary resuscitation. , 
[j No suppOrt is available forhea/thcare professionals ~hO wO!1<'with .n' ',',', . ., 

J' dying person,s and their tamilieS. ' 
'01 The house staff is exhauSted. ' ,:~No formalized berea~ent folloVMJp is ~ffered to survivors of; per

; sons who died as inpatients.' ' . , , 
, q No diagnosis-related group exists for supportive (palliative);care. ' 

01 No, routlOe'sPlrituai assessment is included in the patient record. 
o Board of directors never askS and is never told about challenges ' 
i heal~hcate prOfesSionalS face in dealing' with care of the dying. , 

01 Average.length of s~y in hospice program is less than 320 days. 
01 Artifi~ial nutrition 'and hydration are commonly initiated when dying 
, ; p;jtient loses ability to swallow. ", 

" [j PhYSIcians believe that patient deaths mean 'physician failure.· 
o Everyone believes that completion of advance directives will sOlve . " 

: problems listed abov~.·" , . ,. 

fDid you find mor.e than rh~ee or four tJanger signs' in your s~tem? ' 
,If so. the riSKS of pain and suffering a're very great. We urge you to ' 
:charT!pion change in your system's culture of caring for persons 

. ;with life-threatening .illness. 
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Likewise, although M 	 ' emotional. spiritual. 
85 percent to 95 per- . ' , and social suppOrt to 
cent of pain can be ' p.uients and families 

Juring illness. and 
the, oral or r~.::tal bc:rea\'c:ment support 
administration of anal- " .... , - ' ...... - , ................ , ... . 

adequatd\' managed b\' . an\.r clinicians 
to the family Oltter the 

gc:sics and adju\'ant f p.ltient·s deOlth. Olcute 
;-nedicarions and other are not a\vare d care and long-term COlre 

fOlcilities rardy provide........ .... '.' ..................... : 

tions.more costly' 

' 	

these sen;ces, The cri
sis of losing Ol lo\'cdintrJ.\'cnousi,ntusions .i,', .theavail,"ability of 

may be initiated to sup· one,\\'ithout suppOrt 
port skilled ":J.r~. ..................... .. ~ '........... . Olnd empathetic Olssis
Clinicians are 'not pro· tmce ~an lead to ..:om· 
motin~ these'inter-ven- plic.lted grier', isolation'su,pportive care. 
fions ~. because ther 

w.mt~o overtreat p~


tiems or inappropriate· , 

1\' utilize resour.:es~ thc\' ma\' bdie\-e the\' arc act· 

i~g in the beSt ,interest 'ot'their patients ~nd fami· 

lies. Man~' dinidins,'are riOt Olware ot the $ailabil· 

icy ofl::omprehcnsh'e supporri\'e care, and, more· 

over, it is notav3ilable in lnm\' communities. 


.-\lthough ,hospice progra~s rourin~ly provide 

, . 
PHYSICAL MANIFESTATIONS 
 I 

OF THE· DYING PROCE:SS 
 I 

" I:' .~,;': r 	 . r 

whi!ncieath is:the expected oUtcome. the folloWing signs and symp., , ".; , , ., ,,'. '.' ., I' 	 • 
'torrisare seen as naturatoccurrences. rather than medical complica
tions tObeObstrudedor.pr()long~~' ,; , 

,:.Dving~"refUses tood. ~. ' 


• Increasing weakness: . , ' , , ' 
• Sodcilwithdrawal (refusing visits trom neighbors and friends) ... 

. . 	 . I 

• Somnolence (increased sleepiness regardless of whether a person 
is taking opioids for pain or,symptom manageme~t) ... 

• Voice initially hoarse. then a whisper. .. . 
• Refuses fluids ... 
• Emotional withdrawal from loved ones. . . . 
• Dysphagia (progressive inability to swallow), .:, 
• Decreasing blOOd pressure. . . . ' 
• Increasing pulse (initially) ... , 
• Cool. moist extremities .. . 
• Decreasing pulse ... 
• Mottling (a purplish color variation in skin indicating decreased cir

culation) ••• 
• Cheyne-Stokes respirations (an uneven respiratory pattem with pro

, gressively prolonged Pauses!... . 

• Cessation Qf respiration ... 
• Cessation of heartbeat. .. 
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a'nd ,abandonment dur
ing berea\-ement otten 
lead to increased risk or 

morbidity Olnd mortality t'or survi\'ing famih' 
members. " 
FlJIIiIies' Role in Decision Making Another factor often 
increasing the use of inappropriate te.:hnologies 
~hat onl~' prolong the dying process is the 
patient's and fOlmil~"sin\'Oh'ement in decision 
making. By asking patients and families to 
"choose~ whether to use a therapy 'such as \'entila: 
tion or dial~'sis, physiCians imply there is a choke. 
Our decepti\'e, prescntation of "odds" (e.g., a ~5 
percent chance of sun;\;ng" versus a "95 percent 
chance of d~;ng" \\ith,a certain treatment, intlu· 
ences patient md family decisions., When possi~le 
benefits '.md burdens are .cleirly, and f3irly repre
sented., p.ltients may 'hoosc to forgo. inapp!,opri' 
ate treatment: However, maJl~' tamilies cannot 
bear to thi~k they arc ,~lIo\\;ng" their loved one 
to die and urge the ph'ysici.m to "1:10 e,;·erything. ~ 
Because healthcare professional may not be aware 
of or tail to .int'orm families about what can be 
done in the wa\' of supporti\'c care (kecping peo· , 
pie comfortable while the~' dic naturally of dis· 
case I, "doing e\'erything" often mcans utilizing' 
inappropriate treatments_ 

Ph\"sicians and other healthcarc profcssionals 
may ~rroneousl~·belie...e the~' are at risk of litiga
tion if the\' refuse to tallow familv directi\'cs e\'en 
whcn inte'm:ntions are blatantly' futile. In many 
situations. when patients have communicated 
thcir wishes to the physician and have writtcn 
directivcs to Ol\"Oid inappropriatc'treatment at the 
end of life: physicians still will treat thc patient , 
when families demmd it. :Sot onl~' is this a direct 
violation ot thc person's informed choicc (with 
possiblc legOlI ramifications I, it also placcs undue 
burden on the family when this treatment must 
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uitirrutch' bc discontinued to allow the patie~t to 
d~. . . 

, .\ complkatea berel~'etnenr tollows tor tamjlies 
\\hobelie\'e ,the\' have b~[f3\'edtheir loved ones 

· b\'torcing unwJnred trCJtmenr·, on them or uitl
~atd\' d;cidingto Stop rreJ.tmel:U, Some tamil\' 
members ..ctuall\' ted 'the\: hJ\'e made a decision 
to ~kill':'thcir I~\'ed 'ones to\' allowing the physi
.:ian to discontinue J \ ('"tiiJ.tor or some other 
Je3tn-prolonging technology. . ' , 

SUPPORnvE CARE Of THE DYING 
Supporti\'~' Care of the D\'ing: :\ Coalition tbr 
Compassionate C.ue is J uniquecoIlJbodti\'e 
effort to help change the culture ot dying in 
hea1th..:areand. to help CJtholic and othcr org;mi

" 

dplinarY healthcJre teJm, and communit\'stip,
Rom. . . .,', '. , 
'I High·priori,r~;, high-~q!lalirysupporri\'e care is 
~nr onl\' the ~righr:- thing [0 do. it Jlsa promotes 
i~lprO\'ed patient Jnd tamih' .:oping and satistac· 
tion, c:nhances job satisfacrion torhealthcare pro
tessionJ,ls. crea,tes an-eiwironment of care" that. 

. sl::r\'es the entire s\'stem and community. arid gen· 
. e~aiesiridircct re~enu~ in the torm oi indi~'idu;il 

J,lnd indusrr,: donations to s\'Stem foundJ,tions 
, . and commu~i~',senicc: agenci~s, 

I 

COI\UTIONWORI,IN PROGRESS 

While the c'oJ,Iition is buildinl!: and testine: the' 

~odel. int~rmeJiJrC: products~wiILbe' .l\:aiiable, 

.~ 'initial p'roduct is,.l needs assessment, \:.lrious 


. .. .~ 

'.. 

lI'f' 
..... 

, " 

" 
i 

. ,. ! 

lations otler approprilre' can~ based on· respect:. ' fflcUS group sessions to. be held across, the· coun
tor the sanctity of lite. regard torhumandigniry.· tty between .\brch and Jimcwill dicit trom rive . 
J.nd commitment to stewardship" (See Box, I ' t~geted groups the actual intormation: program. 

:\lthOligh the' cO.llirion·s tirie rcters to dy,ing.lnd scnic'c needs of indi\iduals dealing with lite
the,six ~embcr orglnizations recognize that the' .t~reatening illness" The t(j;us group rnethddolo· 
best wav tocarc tor the d\'in~ is to intervene~' is now ~.:ingpiIOted in, sessions \\i~h: , • 
,mu~h e~rii~r, joe -tr3iecto~' of illness, begins at' .: 0 _Pe~ns \\ith current life-threateningill!less 
the time ofdiagnosis of a lite-threatening illness 

·olnd en~ afi:er cOlllprehensi\'(: bereavement .;c:are 
' - for .the: familvafter,thep.ltienr's death I sec'"
Fi~: p;: ~4.: '. :' '.: " 

The;coaJiti~n intenfisto d~\-elop a comprehen-" 
sj\-r: S',j'ppOrti\~c ~.1n: m~cl that' could 'be iniplc.. 

'. inentcd in :an~~ hdlthi::Jre organization a~ross the 
'. Cnitc;d,States. The-modclwillbe piloted i~ 
· sc:le(.'te(tCatholi~ ht3Ith~are: ~ttin~s, but i~tor~' 

'. 'manori"illbC ,;hilred outside: ofC;tholic he;lth c ' 
I 	 ~. -!. . ." ' ." ,;. .' .' '". -. u.<' \' 

c.m is' ~'C;JI_, Although this mOdel is being built 
.011' Colthoiic ,'alucs 'lnd;trilditi(m~ the permeable 

· model bounJancs will .1.Ilow' a respectful balance .
. bct\\:een communirv .lnd individual \'llues. 

norms. Mid expemtio~: ' .,.. 
. Cnlike, the: 'current situation in which person~ , 

· ,J,re '\i~'Wcd ~s ~rltiei1ts- ~\'ho must come to, the;; 
hcalthcaresystem tor care., the suppqrti\,c care 

· niOOd ~'ilr.promote sen'ice' to persons In .their . 
O\m supportive em'ironmenrs: This will require 
that such sen'ices move be\'ond the'traditional 
.....\~allS- and into industry.' schools.> churches. 

.homes. social se:nicc agencies. and rural environ
ments.Senices \\ill be tililore4.i to individual' arid 
'communit~· needs Jnd be~upportcd by h~alth 
bcnerits:l.J'id payer systems, ",: '". 

The supporti\'e care. md9c1 \\ill be person and 
famil\' ~entered rather than ,d.iseaS<:, andphysiciJn 
centered. A dynamic care plm \\ill be dei:doped 

.. jointly by [he person \\;th.lit~-threatening illness, 
· the t:unil~' (of origin and/or choice 'J, the .imerclis-

HEALTH PROGRESS .. 

i 0 PersonalcolfC gi,'erS (familv, friends. volun
t~ers)', " .' ,.' '. !. 

~ 0 Bere::aved tamih' members ' 
0' Protesslonal c~e' givers of persons \\i'th life

. :.,;" ", , " 
' . 

I I I 

: SUprORTIVE CARE OF THE DYING: 
: ACOALItiON FOR COMPASSIONATE CARE 
I ' I I 

j . The ~~.QVe:~thiOyt~g ;Simon was fQundedI~.i99s bY the 

I catholiC, Health Associati~n:andfi~eCatholi~·healtIiCare systems: 

~, carondelet Heal~h System. Sl Louis: Daughters ofCharity National 

, 	 Health System, St_ Louis;.F'ranciscan Health.System, Aston. PA; . 

PeaceHealth. Bellevue. WA:andProVldence Health System. Seattle. The 
coalition's goals are to: ' . ',. ." ..".. ' . 
'.,~ the current le~el of care toidtmtify,develoP. a~d share deli";

. ery models pertc!ini'ng to all dimensi.ons of care for the: suffering and 
dyi~g .' '. . .' 

e DeVelop, and implement a, paradigm of compassionate care that 

Integrates ethical. clinical. and spiritual d'ifl1eQSionS, ' . 


e Develop educational programs for prof~ssional care givers. fami
lies. and the broader community .' " . . . . . 


. eEstabiish criteria and meaSurement guid~lines to asSess process
es,outcomes of education. compassionate care services. and methods 


I of a~igning accountability for these guidelines and processes ' 

ef{)ster networking ilmong care givers and identify resources within 

the broader community tt:latsupport compassionate care of persons 
with 'lif~hreateni!1g illness' . ' . 

.."",,-.____.-:.:.-,--_____..:...________-'-----..,.,...---' 
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threatening illness priate care . .-\d\;ance ' 
, • Community mem· directi\'es. software to 
berswith little or n'o facilitate clinical deci· 
(xperience with death 	 sion making. .lOd,Leaders must 
or d\ing physician-assisted sui· 

Intormation gained cide initiati\'es' are 'I 
· "from the needs assess	 smokescreens to avoid 

ment will be used to 	 dealing \\ith death and:change the culture of, 
impro\'e the recom dying and to prO\'ide 
mended model of sup' the illusion of control 
porri\'e care in order re' with end-of-life issues. . I .death and dying inproduce information. Ltws. docu'ments. and ' 
programs, and services blips ori computer 
that more appropriate· monitors cannot tJcili· 
Iy .and directly address ute the k.ind of care ;.,the.United States. 
needs. These: include: 	 people really want and 

• Education Jnd need when taced with 
training modules life·threatening illness. 

I 
• Hands·on mentor program to ensure assimi· Just as the care of this popuJatjon requires time 

lation of ne\\' knowledg~ and slcills into c~rrem .md commitment /Tom compassionate. skillful din
clinical practice ' ' : ' , icians and welcoming communities. the training 

• Guidelines tor both clinical practice and lead· tor and implementation of this care ,\\ill require: 
,ership competencies tq promote excellence and a permanent change and committed resources.' 
high profile for end-ot:life care and resource :illo- Hence leaders in healthcare. gO\'enlment,' and local 
cation ! communities must assume their proper ad\'ocacv 

• A quarterly project "newsletter. Supporti.,,~ roles to change the culrure of death and d~ing i~ 
Vo;u. to keep members ahd the broader commu the L'nited States and bring to life these wo~ds 
nity ,abreast of progress and developments (The from the, coalition'n1sion statement: 
first edition of the newsletter was mailed in the 
first quarter of 1996.) In a manner consis,tent with Catholic 

teaching,we beJie:~'e tnat patientshaye a 
BEYOND AssulPnoNS pght to maximal com tort regardles~ ofthe . 
L'ntH' we know more a!x'ur the' acrualne.:ds of ' ·stage of their disias.: or their life :expectim: 

'pe.:-sons Ii\ing th~ expe~~nce of life-~hreatenirig 'cy. We arc committed to 'prO\i4ing quaijrr ' 
, illness'. we risk bOth under;serving persons in need care in a way t~at'aile\iates pain and mini

.md overutilizing expensi\'~ resources tor inappro- . mizes sutfering. . 
We are committed. as well. to (srablish· 

ing ;nd rriaintaining standards wh'ereby 
physicians and other members of the . 	 THE TRAJECTORY OF ILL$ESS I healthcare team \\ill be held, ,accountable in 
worlcing toward this goal. huerdisciplinar\'

Ufe-threatenlnglllnea clinical teams are an etTecth'eantidote t~·• Death: . 
Bereavement. 	 fragmentation of care, while promoting 

, I 
, , accountJbility. As nlues-based organiza~

Curative Attempts 	 , 
, 

I 
I (ions we are committed to focusing our 

Palliative Interventions (nergies and to providing f.:sources to fur· 
, ' ther enhance the \isibility of this issue \\itb· 

Comfort care Only. i; in our healthcare systems and beyond. Cl, I 
I 

,• 
Hospice Care :· , .. :>T' For morr information on thr coalition. or .to 

. ' rruirr till ,urtlmer. contaCf Projut Coordinator Alicia 
Comprehensive supporttve care' : Slfprr. Pr""idtnu Health S:vrtmr. 4805 NE GUsan Sr.• 

2E09. Pmland, OR 97213·2967; 503'215-50.53. 

54 • MARCH - APRIL 1996 	 HEALTH PROGRESS 

http:503'215-50.53


'\'. 
-? ~~~ ; ,,~:; 

, '"" 

THE ASSISTED SUICIDE FUNDING RESTRICTION ACT OF 1997 

What does the bill do? 

The bill ensures that federal tax funds are not used to pay for and promote assisted 
suicide or euthanasia. Section 2, the "Genera) Prohibition on Use of Federal Assistance," 
prevents funding for items or services "the purpose 'of which is to cause, or assist in causing, 
the sui~idet euthanasia. or mercy killing of any individual." 

The bill then identifies those federal programs from which funds cannot be used to 
support assisted suicide, including Medicare, Medicaid, Federal Employees Health Benefits 
(FEHB) plans, medical services for federal prisoners, and the military health care system. 

In addition, the bill amends the Patient Self-Determination Act to clarity that federal 
law does not impose a m:lndatory requirement on health care facilities in states where assisted 
suicide has been legalized to advise every patient upon admission, about his or her "right" to 
obtain lethal drUgs for suicide, 

Why is the bill needed? 

On January 8, 1997, the Supreme Court heard oral arguments in two cases in which 
federal courts of appeal have declared a constitutional right to assisted suicide. In the state of 
Oregon, in which assisted suicide has been legalized by referendum, officials have stated that 
Medicaid dollars will be: used to fund assisted sUlcide once its law, currently in litigation, 
goes into effect. The question of whether federal funds and facilities wi~1 be used to fund and 
promote assist suicide could arise in any jurisdiction in which it is legalized. 

Does the bill affect withholding of medical treatment, nutrition, or pain relief! 

The Assisted Suicide Funding Restriction Act does not create any limitation regarding 
the withholding or withdrawing of medical treatment or of nutrition or hydration, nor does it 
affect funding for abortion or for alleviating pain or discomfort for patients. The Rule of 
Construction in Section 3 removes any 'doubt on this score. 

Where does President Clinton stand on assisting Silicide? 

When asked in the 1992 campaign about legislation to allow assisted suicide, President 
Clinton said, "I certainly would do what [ could to oppose it." On November 12, 1996, the 
Clinton Administration tiled "mend of the court" briefs with the Supreme Court in opposition 
to physician-assisted suicide. Tn the. brief for the Administration, Solicitor General Walter 
Dellinger wrote, "There is an important and common-sense distinction between withdrawing 
artificial supports so that a disease will progress to its inevitable end, and providing chemicals 
to be used to kill someone." 

I¥here does the public stand on tQxpayer fimdil1g of assisted Silicide? 

87% answered "No" when asked, "Should tax dollars be used to pay for the cost of 
assisting suicide and euthanasia?" in a national Wirthlin poll in November, 1996. 



ilnitrd ~tat[s tSrnatt 
WASHINGTON, DC 20510 

. , 
I 

January 8, 1997 

ASSISTED SUICIDE FUNDlNG RESTRICTION ACT· 

Dear Colleague: 

Today the Supreme Court will hear oral arguments in tWo cases, Washington v. 
Glucksberg and Vacco v. Quill. Both of these cases involve the question of whether there is 
a constitutional right to assisted suicide. While the fundament::j.1 issues before the Court are 
complex and controversial, there is one point on which an overwhelming majority of 
Americans agree: 87% of the public believes that tax dollars should not be spent to pay for 
assisting suicide or euthanasia. Regardless of their personal views about this practice, 
taxpayers clearly regard federal funding of assisted suicide as inappropriate. 

We intend to introduce legislation' early in this Congress, the Assisted Suicide Funding 
RestI;ction Act of 1997, that would ensure that federal tax dollars are not used to fund or 
promote assisted suicide. This bill was i.ntroduced at the end of the 104th Congress in both 
the House and Senate and had significant bipanisan support in both bodies. The legislation 
does not attempt to answer the complex question of whether assisted suicide should be 
legalized - it simply prevents federal funds and federal programs from being drawn into 
promoting and paying for it. 

Without this bill. taxpayer funding of assisted suicide could be imminent. Oregon has 
passed legislation to legalize physician assisted-suicide, and. the state's Medicaid director has 
already announced that the state will begin subsidizing assisted suicide through Medicaid once 
the legal challenges to its law have been resolved. We don't believe this has ever been 
Congre$s' intention. and we should not stand idly by and allow it to happen. 

If you would like to join us in cosponsoring this bill when we introduce it, or if you 
have any questions. please call one of us or have your staff contact either Stephanie Mohl 
with Sen. Dorgan at 4-2551 or Annie Billings with Sen. Ashcroft at 4-6154. 

Sincerely, 

B~ John Ashcroft 
U.S. Senator U.S. Senator 



MEMORANDUM . 
January 21, 1997 

TO: 
FR.: 

Chris Jennings 
Stephanie Mohl, Legislative Assistant for Sen. Byron Dorgan 

RE: Sen. Dorgan's Assisted Suicide Funding Restriction Act 

Chris, I'd like to talk with you briefly about getting the Clinton Administration's 
endorsement for Senator Dorgan's Assisted:Suicide Funding Restriction Act As you may 
know, this is a bill (S. 2 J08) that my boss ,introduced at the end of the 104th Congress, with 
bipartisan support, to prohibit the use of federal funding to pay for physician-assisted suicide, 
and he intends to re-introduce it early in the 105th. The bill covers aU federal health 
programs: Medicare and Medicaid are obviously the big ones; but it also includes FEHB 
plans. IHS, defense and veterans health facilities, etc. 

Since the Adminisn'ation has already announced its opposition to assisted suicide 
through the amicus curae briefs it filed with the Supreme Court, opposing federal funding for 
this practice would be consistent with that position. Also, 'recent polls suggest that an 
overwhelming majority of Americans (87%), regardless of their personal views on this issue, 
don't believe assisting in suicide is an appropriate use of federal tax dollars. 

This is legislation that should be non-controversial and gamer support from all 
portions of the political spectrum. We're not aware of opposition and view this bill as a good 
opportunity for Democrats and Republicans to demonstrate that they can work tOgether to 
accomplish something the American people support. . 

I'm sending along Senator Dorgan's Dear Colleague and a summary of the bill. After 
you've had a chance to look this over, 1'4 appreciate your giving me a call at 224-3488 to 
discuss the Administration's support. ' 
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MEMORANDUM 
December 18, 1996 

, TO: Chris Jennings 
FR: Stephanie Moh), Legislative Assistant for Sen. Byron Dorgan 

RE: Sen..Dorgan's Assisted Suicide. Funding Restriction Act 

Chris, I'd like to talk with you briefly about getting the President's endorsement for 
Senator Dorgan's Assisted Suicide Funding Restriction Act. As you may know, this is a bill 
that my boss introduced at th~ end of the ,1 04th C~:mgre8s, with bipartisan support, to prohibit 
the use of federal funding to pay for physician-assisted suicide. The bill covers an federal 
health programs: Medicare and Medicaid are obviously the big ones. but it also includes 

. FEHB plans, IHS, defense and veterans health facilities, etc. 

Since the Administration has already announced its opposition to assisted suicide 
through the amicus curae briefs it filed with the Supreme COUl1, opposing federal funding for 
this practice would be consistent with that' position. Also. recent polls suggest that an 
ovelWhelming majority or Americans (87%), regardless of their personal views'on this issue. 
don't believe assisting in suicide is an appropriate us~ of federal tax dollars. 

This is legislation that should be non-controversial and gamer supp0l1 from all 
portions of the political spectrum. We're not aware of opposition and view this bill as a good 
'opportunity for -Democrats' and'Republicanstodemonstrate that they can work ·together to 
accomplish something the Amelican people support. 

rm sending along Senator Dorgan 18 floor statement from earlier this year, which 
further describes the 'bill and the need for :it. After you've had a chance to look this over, I'd 
appreciate your giving me a call at 224-3488 to discuss this further, 



THE ASSISTED SUICIDE FUNDING RESTRICTION ACT 

Mr. DORGAN. Mr. President, I rise today to introduce 
legislation, along with Senator Ashcroft, that will prohibit 
Federal funds from being used for the costs associated with 
assisted suicide. 

I understand that the decisions that confront individuals 
and their families when a terminal illn~ss strikes are among the 
most difficult a family will ever have to make. At times like 
this, each of us must rely on our own religious beliefs and 
conscience to gUide us. But regardless of one's personal views 
about ass1sted suicide, I do not believe that' taxpayers should be 
forced.to pay for this controversial practice. The majority of 
taxpayers I have talked to do not want their tax money used to 
assist in suicides. In fact, when as~ed in a poll in May of this 
year whether tax dollars should be spent for assisting suicide, 
83 percent of taxpayers feel tax money should not be spent for 
this purpose. 

The Assisted Suicide Funding Restriction Act prevents any 
Federal funding from being used for any item or service which is 
intended to cause, or aSSist in causing, the suieide, euthanasia, 
or mercy killing of any individual. The programs covered under 
this b1l1 include Medicare, Medicaid, the military health care 
system, Federal Employees Health Benefits (FEHB) pJ,ans, Public 
Health Service programs, programs for the disabled, and the 
Indian.Health Service. ' 

This bill does make some important exceptions. First, let 
me make clear that this bill does not limit the withholding or 
withdrawal of medical treatment or of nutrition Or hydration from 
terminally ill patients who have decided that they do not want 
their lives sustained by medical technology. Most people and 
states recognize that there are ethical, moral, and legal 
distinctions between actively taking steps to end a patIent's 
life and withholding or withdrawing treatment in order to allow a 
patient to' die naturally. Every state now has a law in ..place 
governing a patient's right tq layout in advance, through an 
"advanced directive, " "living will," or some other means, his or 
~er wishes related to medical care at the end of life. Again, 
this bill would not interfere with the ability of patients and 
their families to make clear and carry out their wishes regarding 
the withholding or withdrawal of medical care that is prolonging 
the patient's Ii fe. I 

This bill also makes clear. that it does not prevent Federal, 
funding for any care or service that is intend.ed. to alleviate a 
patient's pain or discomfort, even if the use of this pain 
control ultimately hastens the patient's death, Large doses of 
medication are 'often needed to effectively reduce a t:erminally
ill patient's pain, and this ~edicatlon may increase the patientfs 
risk of death. I think we all would agree that the utmost effort 
should be made to ensure that terminally ill patients do not. 
.... """"""...,.,J ..... 'h""".:..,.. $" ... '0 1 ~~ •• Or .. " 1"'\t3'; 'iI".I A""rI II:'" .p4!ft'fll"lt-t.,.,,,. 
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Finally, while I think Federal dollars ought not be used to 
assist a suicide, this bill does not prohibit a state from using 
its own dollars for this purpose. However, I do not think 
taxpayers from other states, who have determined that physician
assisted suicide should be illegal, should be forced to pay 'for 
this practice through the use of Federal tax dollars. 
, I realize that the legality of assisted suicide has 
~istorically been a state issue. Thitty-five states, including 
my State of North Dakota, have laws prohibiting assisted suicide 
,and at least eight other states consider this practice to be 
illegal under common law. Only one 'state, Oregon, has a law 
legalizing aSSisted suicide. 

However, two circumstances have changed that now make this 
an issue of Feder,al 'concern. First, Federal courts are already 
handing down decisions that wil,l have enormous consequences on 
our public 'policy regardingass.istedsulcide. Second, we are on 
the brink of a situation where Federal Medicaid dollars may soon 
be used to reimburse physicians who help their patients die. ' 
Should this occur, Congress will not have considered this issue. 
I believe it was never Congress' intention for Medicaid or other 
Federal dollars to be used to assist in suicide, and I hope we 
will take action soon to stop this practice before it starts. If 
Congress does not,act, a few states, or a few judges, may very 
well make this decision for us. 

In two separate cases this year, Compassion in Dying v. 
State of Washington and Quill v. Vacco, the Federal Ninth and 
Second Circuit Courts of Appeal, respectively, have struck down 
washington and New York State statutes outlawing assisted 
suicide. In the Compassion in Dying case, the ~inthcircuit held 
that the "right to die" is ConstItutionally recognized and that 
Washington State's law prohibiting physicians from prescribing 
life-ending medication ~herefore violates the "due process" 
clause of the Fourteenth Amendment for terminally ill adults who 
wish to end their life. In Quill v. Vacco,the Second Circuit 
also found that a state law prohibiting physician-assisted 
suicide violates the Constitution, but it did not agree with the 
Ninth Circuit's reasoning that such a law violates the due 
.process clause. Rather, the Second Circuit held that the New 
York State law was unconstitutional because it violates the 
"equal protection" clause of the Constitution. The Supreme Court 
could decide to take up one or both of these cases as early as 
next year. , 

Ironically, in a third case, L.se v. Oregon, a Federal 
district court judge also used the uequal protection" clause as 
the basis for his decision -- but he ruled that Oregon's 1994' law 
allowing assisted suiCide for the terminally ill violates the 
Constitution" and the judge enjoined the implementation of 
Oregon's law. However, this decision has been appealed to the 
Ninth Circuit Court of Appeals, which has already affirmed a 
Consti tutional ':right to die." The Ninth Circuit's declsion, 
which is expected to overturn the district court and lift the 
injunction against Oregon's law, could be handed down any day.
The state's Medicaid director, has already stated that, when the 
injunction against Oregon's law is lifted, Oregon will use 



Medicaid dollars to pay for the' costs associated with a physician 
assisting in suicide. 

I hope you agree with me and the vast majority of Americans 
who oppose using scarce Federal dollars to pay for assisted 
suicide. I invite you to join me, Senator Ashcroft and 14 of our 
colleagues in this effort by cosponsoring the Assisted Suicide 
Funding Restriction Act. 



THE ASSISTED SUICIDE FUNDING RESTRICTION ACT OF 1996 


What does tM bill do? 

The bill ensures that federal tax funds are Dot used to pay for and promote 
assisted suicide or euthanasia. Section 2, the "General Prohibition on Use of Federa] 
Assistance." prevents funding items or services "the purpose of which is to cause, or assist 
in causing, the suicide, euthanasia, or merCy killing of any individual.'1 

The bill then specifically spelJs out areas in which funds cannot be used: programs 
for individuals with disabilities, the public health service system, Medicaid, Medicare, 
long-term care ombudsman program, block grants to states for socia] services, Indian 
health care program, the military heaJth care system. Federal Employ~es Health Benefits 
plans, health care for Peace Corps volunteers, medical services for federal prisoners, 
District of Columbia appropriations, and Legal Services. In addition, the bill amends 
the Patient Self-Determination Act to ensure that federal law does not impose a 
mandatory requirement on health care facilities in states where assisted suicide bas been 
legalized to advise every padent upon admiSsion about his or her "rightll to obtain lethal 
drugs for suicide. 

My is the bill needed? 

In case~ likely soon to go before the U.S. Supreme Court, federal courts of appeal 
have declared a constitutional right to assisted suicide. In a state in which it has been 
legalized by referendum, officials have stated Medicaid dol1ars will be used to fund it 
should the law, currently in litigation, go into effect. The question of whether federal 
funds and facilities will be used to fund and promote assisted suicide will arise anywhere 
it becomes 'legal. 

Does the bill affect withholding of treatment or pain relil!f! 

. The "Assisted Suicide Funding Restriction Act" does not create any limitation 
regarding the withholding or withdrawing of medical treatment or of nutrition or 
hydration, nor does it affect funding for alleviating pain or discomfort for patients. The 
Rule of Construction in Section 3 removes any doubt on this score. 

Where does President Clinton stand on assistingsuiclde? 

When asked in the 1992 campaign about legislation to allow assisted suicide, he 
said, "I certainly would do what I could to oppose it." On April 17, 1996, his 
spokeswoman Mary EBen Glynn pubJidy reaffirmed to the press the President's 
opposition to assisted suicide. 

Where does the public 'stand on tax funding ofassisted suicide? 

83% answered "No" when asked IIShould tax dollars be spent to pay for the cost of 
assisting suicide and euthanasia" in a national Wirthlin Worldwide poll May 28-30, 1996 
with a 3.1% margin of error. 
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7. 	 ABORTION/ASSISTED SUICII)E 

I Key point: the restriction on abortion funding in Medicaid has never been included in the 
Medicaid statute - it has always been part of annual appropriations riders. 

• 	 The Republican plan would incorporate into pennanent Medicaid law a restriction 
allowing funding for abortion for low-income women ohly to save life ofmother or if 
pregnancy resulted from rape or incest. 

o 

·8. FUNDING FORMULA 

. \. 	 ' 

Key point: regardless of all the arguments about funding an'd· flexibility, the reality is that 
their block grant caps the program at ~nsustainable federal funding levels. 

• 	 While Republicans claim their block grant fonnuIa gives states more equitable funding, 
in truth states get less _. and fixed, -- fun~s. 

I 

• 	 Their fonnula caps the program atless than 2 percent per year per capita growth 
according to CBQ -- that is less ~an iriflation, and 70 percent below private sector growth 
rates. 

• 	 Th~ President's pian limits· growth to 5.5 percent ,per caplta- and even that is less than 
private sector growth of 7 percent~ . 

• 	 As a block grant, their fonnula br~aches the 30 year federal financial commitment to 
maintaining shared responsibility in finanCing the program with the states. The block 
grant is not adaptable to futUre economic changes and state decisions about enrollment 
changes 

I 

The President's per capita cap -- and the CoaIition and Daschle plans -- adapt 
automatically to any such changes .- with continuing federal matching. 

The block grant does not adapt -- it is a fixed amount·- and their recently added 
"Rainy Day fund" of $16 billion over 7 years is inadequate to deal with: ' 
recessions, and.is dependent on' futUre federal actions rather that adapting 

. I 

automatically to state changes as under the per capita cap.. 

• , Their "back-loaded" cuts mean that the situation is worst in the out-years .- when annual 
growth rates per capita fall below 1· percent in 1999, and reach -1.7 percent in 2001. 

I 	 • 
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9., 	 DSHPAYMENTS 
. ·,':1 " . 	 . . ' 

• 	 I . .' . 

. Key point: the President~s plan, the Coalition plan, and the Daschle plan all provide for 

DSH reductions. The Coalition retargets the funds, aDd the'Dasdile plan·phases in the 


. reta.rgetting. We are willing to move b:eyond our plan and negotiate revisions and 

retargetting of DSH. . . . . . 


• 	 The Republican block grant does ~ot retain the special disproportionate share hospital 
payment program (DSH) --it incl~des those fun~s within the block grant .. 

, 
, . . I ' ... The Democratic plans all retain sQme DSHprogram --with reductions as a major source 

offederal savings. . '., : . . '..., .. ," .... . 

• . The President's plan reduces DSH: across the board";· with larger red~ctio~~ from states 
. that have high DSH spending, and; lower'reductions from states .that have lower DSH 

· spending.' States are given 'greate~:flexibility in ,howto target these funds to providers 
· such as federally-qualified health centers and rural health centers. 

• . I 

, 

• 	 The Coalition plan retargets DSH based on state and provider 'need; and the Daschle plan 
phases from the President's reductions to the Coalition retargett:ing. . .' 

" , ' 	 " 

• 	 The Administration is willing to mpve to the Coalition and.Daschle positions -- or other 
. . DSHmethods -- to achieve saving~ as well target funds on DSH providers. However, . 
· '. this must be done in a careful mamier to assure that individual.states are not hurl too . 
· .. 'much by the funding cuts,' . 

10, '. 	FLEXIBILITY· MANAGED CARE 

Key point: the Presldent's pJanprovides' states with the flexibilitytheY'oeed to adopt 
managed care arrangements without th~ need for federal waivers. Arid, like the Coalition 
and Daschle plans,it includes quality st~ndards, . , '. 

. . 	 , 
, , 

t The President's plan provides substantial new areas of flexibility in developing and 
implementing mandatory' managed ~are andprimaIy care case management systems, 

· .. without the need for a federal waiver.. . , 

... Individuals must stil1 have a 'choice ~fplan (in urban are~ --- this provision would not 

· apply iIi'rural areas) -. and quality standards would.be required as wen,.' . 


,". • I 

i 
4' This provides the states a key area of fl,exibility in how they operat~ their program and 

design their delivery system within the state -- without the need for waivers. ' 
, 	 t ,', ' 

http:would.be
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: 11. 	 " PROVIDER PAYMENTS . ! 

. Key points: Tile President's plan w.o~ld repeal the Boren amendment, as weU as other 
special payment requirements. 	 . 

, 

'. The Boren amendment -- a key pfoblem for'Govem~rs --isrepealed in the President'~ 

'pl~ (Note: the Coalition plan retains Boren)." . . 


. 	 ' . 
. ; 

e 	 Other special payment requireme¥ts are repealed or phased out (cost-based payments for 
federally qualified health centers are phased-out over years; special payptent reporting 
requirements for obstetrical and p'ediatric services are repealed).' 

I 
, ' 

• 	 Wehave retained a requirement that payments to health plans be actuarially based (this is 
also. included in the Republican plan). . . , 

.. . 

e 	 This payment flexibility, like the managed care flexil?ilit)r, provides the 'states with the 

tools that they have requested to operate their programs within fiscal restraints -- while 

maintaining the entitlement to cov,erage. ' 


I 

12. 	 FAMILY RESPONSIBILITY ! 
; 

Key point: the President~s plan maintai:ns important family financial protections:... .. 
, including spousal impoverishineD'tprot~ctions,and protettionsagainst HellS. These tare 
Medicaid familyprote~tion issues of importance not just to the poor? but a.larger group of 
middle class families for whom Medicaid is a catastrophic safety net for long-term care for, 

. .. 1 	 • 

their parents.' .:. i 	 ' '.,. " .' '. 
• • '1 	 ' . 

'e '. 	The Republicans claim that they ar:e ~ng care of spous~pmpoverishment protections ..;
but since there is no guaranteed coyerage for nursing home care, Medicaid need not pay 
at all -~ leaving spouses unprotec~. . 

! 

'e 	 And, the RepubIi~ans would alJ~w 'states to impose fQr the first time under'Medicaid . ' 
flnancialcosts on the adult childreq, ofnursing home patients if they had' income a~ove' 
the median state income. . ,. , , . 

• 	 The President's plan maintains the financial proteCtions for beneficiaries and.families 

under Medicaid -~ spousal protectidns, relative "responsibility, and liens. .... ' , 


. "" 	 ,. '.. 
I 

13." 	 NURSINGHOMESTANDARDS 

Key point: the Republicans cJaimto have retained tbe nursing' hom'e standar~s -- but by 
• 	 I . 

shifting to state enforcement, the bipartisan national consensus that was reacbed in the 
Reagan adminstration will be breached. : 	 ".,. 

. , , I 

., . 

" 
. 

, 
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• 	 The President's plan -- and all the:other Democratic plans -- retain the 1987 bipartisan 
standards and eilforcement models.· . 

• 	 The Republicans claim to maintain the standards - but shift to state enforcement. That 
means that we will once again have 50 different approaches to·nursing home quality-
breaching the nation~ consensus reached in 1987. 

,.. 
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(addressing\bot.h statutory question and poli~y) 
DRAFI' 

r- < 

Dear Congressman Hyde: 
i 

. , 	 ! . '. ......, ,',", 
This is in ""re'spoI'lse ~6 your lett:er urgIng the Depart.ment, of 

, Justice ,', t.hrough che ,Drug' Enforc'efllent Administration ("DEA") I, to':, 
invoke the Cont.rolled Sub!:it:.ances ,Act ("CSA"),'.'21U. S;.C. :§§.:a.0.1-'971:;, c, 

(1994), . to 'take' a.dverse \action against·'P.hysi(:ians· ::who;·""assis·t:;· . 
patients' :in . ending.•.the~r' ,lives '.' by .presc,ri~ing . 'c6ntrol1ed'£:;~·· 

',' substances ~ ': The issue~hc1.s arisen in t.he. conte.x.t .0f.~,Qr~eg>on;!.s .,.:nDeafh~t.i , 
.	,w::!.~~:n,. ·0ig.ni t y ,.Act, ft ••. 'oreg;- ..~ .Rev.: ." Stat.. .§ § .:/1:21.~~aoo'~ 12,1~·99.S:~ "~'cw:p.ich:t " 
pe':i:nd.ts!>hy~~¢ians c,o'assist competen~, t.'e~i~a,llyilF'patient;.-s'in~~',-:.~:;:_ 
ending-their live~ 'in c~mplla:~ce wit.h. -cert.ain' detai'ied procechires~'~ 
TheDepartment'hasreviewed'che issue t.horoughly and has concluded 
t.hat adverse act.ion against a physician who has assisted in a 
suicide in full 'complianc:ewith the Oregon Act. would ~ot be 
authorized by, or appropriate under, thetSA. 

. The Oregon Act. was approved by Oregon vot.ers on Nov~er 8, 

+994', and went into effect lon October 27, 1997. 'The ,Act provides 

for a det.ailed procedure bYiwhich a mentally competent, terminally 

ill patient may request. to: end his or her. life "in a hwnane and 

dignified manner. ". O. R.$,. § 127.805. The procedure requires, for 

example, that t.he patient I S .~ompetence and the voluntariness of the 


, request be documented in writing and confirmed by twowit.ne~ses, 
see.ML.. § 127.810(1), that the pat.ient's illness and competence and 

'the voluntariness ·of the: request be confirmed by a second 

physician, §ee ~d. § 127.82.0" and that the: phy~ician and patient 

observe certain waitingperi:ods, se~ id. §§ ~,27. 840, 127.850. Once 

a request has been p:roperly documented and the requisite waiting 

periods have expired, the patient's attending' physiciap may 

prescribe, bu~ not administe,:r, medication to enable the patient. to 

take his or her own life .. 'As a matt.er of state law, physicians· 

acting in accordance with t.he Oregon ACt are immune from liabilit.y 

as well as any adverse disciplinary act.ion for having rendered such 

assist.ance. '. :. 

Prior to t.he Oregon Act I.S taking· effect 'last year,· the. 

chairmen of the House and Senate Judiciary Commit.tees wrot.e to DBA 

Administrator Thomas Consta,ntine. seeking' the DEAls view as. to· 

whether delivering. . dj,.st.riJ;:>ut.ing, dispensing, prescribing, O-r 

administ.ering a cont.rolled s:ubstance wit.ht.he int.ent of assisting 

in a suicide would violate t.he CSA not.withst.anding a st.ate law such 


,as the Oregon Act.. , In ,response,' Administrator Constantine 

.explained that' "physician-assist.ed .suicide would be a new and 

different' applicat.ion of t~e' CSA." and that the detemination 

whether to pursue adverse ac~ion under the CSAwould first require 

,"a medico-legal . i1?-vestigat.i?n ft involving "state and local law 

enforcement agencie~ and prosecutors. n lie also stated, however, 

that nthe act.ivit.ies that you described 'in your letter to us would 

be, in our opinion, a vio~ation of the C;SA.n Subsequently, many 


. Members of C~n~ress have sent. lett.ers urging tnat. I support t.he 

DEAls conclusl.or:;s and enforce federal laws and regulations. 


http:physician-assist.ed
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a~cordingly . 'I have received other correspondende- 'supporting--~

contrary conclusion .. 


The Department ,has cqnducted a thorough a~(l. ca~:efui'revie~ 'of"', . 

the issue of' whether the 'eSA authorizes adve;-,se' action against a 

physician who prescribes; a controlled 5ubstan,ce' to assist -~'in,:~ '. 

suicide in compliance with Oregon law, and ,whether such"action' 

would be appropriate. . ',,' " 


The ,CSA is a, complex regulatory Scheme that',:C:~P:fio~~,~ill;!"~:>" 
author1zed· distribution of scheduled drugs ~ ~"~:,~hysi~c,ia.ris":'}o;~Rr:~,;.:~,, 
examp.le;: are authorized to':prE!scribe ~nd!, distrib\n:E;!'"sc~lJ~:di.l.1.e.~:-i:1i:Ugs';::.·;" 
only pursuant to their registration with,:-t.l.':e. -,:~-oEA', .. :.c~P..Q ..~ ,the~ ..~~-, .._,_,_ ..,' 
unaut.horized distribut.ion ,of drugs isgezie-rally subject. to criminal" .. ' 

. and 'a.dministrative.action. TheCSA provides criminal penalties for 
physicians who dispense controlled substances beyond "the ,course of 
professional practice," 21 U~S.C. § 802(21), and provides for the 
revocation of DEAdrugreg±strat.ion~ of physicians who have engaged 
either in such criminal conduct or. in other, "conduct which 'may 
threaten the public healtl? and safety,1t .M:L § 823(f). Because 
these terms are not further defined by the statute, we must look t.o 
the purpose of the eSA to understand their scope. . 

The eSA was intended to keep legally available cont.rolled 

substances within lawful channels of distribution and use. ~ S. 

Rep. No. 91-613, at 3 (1969). It ~ou9ht t.o prevent both the 

trafficking in thesesubst.ances for unauthorized purposes anq drug 

abuse.' The particular drug; abuse that Congress intended to prevent 

was that deriving from the drug'S "stimulant, depressant, or 

hallucinogenic effect on t~e central nervous system," 21 U.S.C. § 

811 (f) • 


There ,is no evidence that Congress. in the eSA, intended to 

displace the states as tpe primary regulators of the medical 

profession, or co override a state I s determination as ,to what 

constitutes legitimate medical practice in the absence Ot a federal 

law prohibiting that practice. Indeed, the CSA is essentially 

silent with regard to regulating the practice of me'dicine that 

involves legally available drugs (except for' cert.ain specific 

regulat.ions dealing with the treatment of addicts, s~ 42 U.S.C. § 

257a~ .21 C.F.R. § 291.505)~ 


Even more fundamentally, there is no evidence t.hat Congress, 

in the CSA, intended to assign OEA t.he novel role of resolving. the 

"earnest and profound'debate about the morality, legality, and 

practicality of physician·assist.ed suicide, " Hashington v. 

Glucksberg, 117 S. Ct. 2258. 2275 (1997), simply because that 

procedure involves the use of controlled substances. If Congress 

had assigned DEA this role under the CSA, it would ultimately be 

DEAls task to determine whether assistance in the commission of a 

suicide, in compliance with 'a state law specifically permit.t.ing and 

regulating such assistance, nevertheless falls outside the 


2 
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legitimate prac,tice of medicine and is inconsistent:with thepUbli~

interest. These, questiqns, however. ate" not., susceptible of 

scientific or factual resolution. 'but rather ,are -fundamental 

questions of morality and public policy. Suth a"rnis~i6nta.tis weli 

beyond the purpose of the CSA. "".,,,,, 

Even if the CSA could be read co permit;D~Ato" take advers'e, 
'action against physicians' in 'th,ese circWris'tances, :-we,-~~6.ui~'b'e: 
hesit.ant to use "the statute in a, manner that"'falls 'sa far "from its, ' 
core purpose. ' Given the purpose of the,'; ': CSA,,'the

7 
'::t~~ciitional':'" 

deference accorded states as the primary re'gil,.la~prs"Clf,_'the;.medicai
profession, andthepracti,ca;L "difficulty~";o.t~c;lss.ign;ri~r;4;t)E';,t:.~fs,,,' 
novel ',., role in. 'il' st'ate, whose officials,~,~;~r~:, ;~rif,cir~i,~g ~ cja ':l~w" 
permitting physician-as'sisted' suicide', we"'wcluldnot,, tak~: adv,~rs.e" 
accion under the" CSA' against physicians 'in 'this situat-ion~-;- .,~" -- . 

The state'of9regon has reached the considered jUdgment that 
physician~assisted suicide· should be authorized under certain 
conditions _ We do not belieye that the CSA authorizes DEA, or that 
it . would be .warranted for, DEA, to pursue adverse criminal or 
administrative action against a physician who has assisted in a 
suicide in full compliance with Oregon law. We emphasize that our 
conclusion is limited to these narrow circumstances; adverse action 
under the CSA may well be warranted in other states when a 
physician assists in a suicide without state authorization, and 
indeed, in Oregon when a phys',ician has failed to comply with Oregon , 
law in doing so. However" the pursuit of such adverse action 
against a physician in, Oregon who has fully complied with that 
state's Death with Dignity ~ct would go beyond anything Congress 
intended in crafting the CSA~ 

Sincerely, 

Janet Reno 

N:\UOD\OETKENJP\PASLET'.l 
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(·resolving statutory authority question, 
but Dot addressing policy) 

, " DRAFl' 

Dear Congressman Hyde: 
~_ .. ~~w.:~ _, 

This is' in response ·to your let: ter urgi!lg, the Depart~eIlt _o~ 
Justice,.through the Drug Enforcement Ad.mini~tratio.n ("DEA~')-,. to' :." 
invoke the Controlled Substances Act ("CSA") " 2,1: U.S.C ..... §§. 8Q.1~9:'7i-.:r.-:'.. 
(1994), 'to . take adveJ;"se.:·ac;;;on againstphy.s~cians w:h.:oassist~,·';··;::. 
patie:r}cs 'in ending' ,their::~Jives by --prff~~!;e~~g:,:_::c:::oI1:~;:ol),"e4;,(~"-\; 

, subst:ances.·, The issueha's'~'arisen in the contexc;of Oregon'.s,~Death;<;:, 
with; Oignit~~ct, oreg:;:c'Re~h,' St~t '.~ § § '1~'7, ~-~f.()o ..-~2 ?,:.9..9:S';~;.~""'.h~fjh.'~ ,.: .. ,II, 

permits 'phY~1c1ansto ass1st competent, t;ermJ.na11Y'l.ll'patients 1n 
ending' their l~ves in compliance with c~rtain detailed procedures. 
The Department has reviewed the issue thoroughly and has'concluded 
that adverse action, against a phys,ician who has ,assisted in: a 
suicide in full compliance with' the Oregon Act would not be 
authorized by the eSA .. 

The Oregon Act was approved by Oregon voters on November 8, 
1994, and went inco effect on October 27, 1997. The Act provides 
for a detailed proc~dure by Which a mentally competent, terminally 
ill patient may request to .end his or her life "in a humane and 
dignified manner. 'I O.R.S. § 127.805. The procedure requires, for 
example, that the patient's competence and the voluntariness of the 
request be documented in writing and confir.med by two witnesses, 
see id. § 127.810 (1), that the patient's illness and competence and 
the voluntariness of the; request be confirmed by a second 
physician, s.ee ~ § 127.820, and that the .. physician and patient
observe certain waiting periods, ~ it!.. §§ 127.840, 127.850. Once 
a request has been properly documented and the requisite waiting 
periods have expired, the, patient'S atcending physician may 
prescribe, but noc administer, medication to enable the patient to. 
take his or her own life. As a matter of state law, physicians 
acting in accordance with th~ Oregon Ace are immune from liability 
a's well as any adverse disciplinary action for having rendered such 
assistance. 

Prior ,to the Oregon Act's taking effect last year, the 
chairmen of the House and Senate Judiciary Committees wrote to DEk 
Administrator' Thomas Constantine seeking the DEA's view as t!o 
whether delivering, distributing, dispensing, prescribing, or 
adm,iniseering a controlled substance withche intent of assisting
in a suicide would violate the eSA notwithstanding a state law such 
as ,the Oregon Act·. In response, Administrator Constantine 
explained that "physician-a~sisted suicide would be a new and 
different applic81:;ion of the eSA," and that the determination 
whether to pursue· adverse action under the eSA would first require
Ita· medico· legal investigation" involving, "state and local law 
enforcement agencies and prosecutors." He also stated" however, 
that "·the activities that you described in your letter to us would 
be, in our opinion, a violation of the es~.· SUbsequently, many 
Members of Congress have sent letters urg~ng that I support the 
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DEA's conclusions and~nforce federal' laws' .and , "reguiati~ns .' 

accordingly. I have received other corresp.ondence supporting' a' 

contrary conclusion.' ,. . ,,' 


The Department has conducted a thorough .and ·..carefulr-eyi-ew o:f' ; . 
• ,l-/ 


the issue of whether the CSA authorizes' adve"l:s'eactHm against, Ct,' 

physician' who prescribes a controlled sUl:,)s~p,nce to. assist', in'a, ~i' 

suicide in compliance with ',Oregon law.. "' 

The eSA is a cOInplex regulatory scJ::lt=!fi\~ -':~hat ,'c~nt~bl~, £h~":~:': ,,~ .:.: 
authorized distribution ,of" scheduled drUg~c;;:-~-':Physl:cia.*~,~,..:fQi:;.<.". 
example,' are authorized top,rescribe and d:i:s:tribt.if.e;~~cheduied· ,dru~f~(;-~·c." ,...., , . 
only pursuant to' their registration, wfth~ .,t.Iie,~·\D~Ai·. and:the::'.:~ ., .. : ~~-". 
unauthorized dist.ribution of drugs isgenera11y subj ect to criminal' 
and administrat.ive act.ion. The eSAprovides criminal penalties for 
physiCians who dispense cont.rolled substances beyond "the course of 
professional practice," 21 U.S.C. § 802(21', and provides for the 
revocation of DEA drug registrat:ions of physicians who have engaged 
either in such criminal conduct or i~ other "conduct which may 
threaten the public healt.h ,and safet.y," id. § 823 (f). Because 
these terms are not. further defined by the statute. 'We must look to 
the purpose of t.he eSA to uriderstand t.heir scope. 

The CSA was int.ended to keep legally available controlled 

substances within lawful channels of diseribution and use. Se~ S. 

Rep. No. 91-613, at 3 (1969). It. sought to prevent' bot.h the' 

trafficking in ~hese substances for unauthorize~ purposes and drug 

abuse. The particular drug abuse thae Congress l.ntended to prevent 

was that deriving f rom thE;' drug'S "s timularit. depressant, or 

hallucinogenic eff~ct o~ the central·nervous system," 21 u.S.C. § 

811(f). 


I 

There is no evidence thae Congress, in the CSA, intended to 

displace the stat.es as t.he primary regulators of the medical 

profession, or to override a state's determination as to what 

constitutes legieirnate medical pract.ice in the absence of a federal 

law prohibit.ing t.hat practice. Indeed, the eSA is essentially 


'silent with regard to regulating the pract.ice of medicine that 
'·involves legally available drugs (except for certain specific 
regulatio~s dealing with the ereaement of addicts, see 42 U.S.C. § 
2S7a: 21 C.F.R. § 291.505) ~ . 

Even more fundamentally, ',ehere is no evidence that Congress, 

in the CSA, intended to assign'DBA the novel role of resolving the 

"earnest and profound debate' about. the morality, legality, and 


IIpracticality of physician-assisc-ed suicid~, Wa.shington v. 

Glucksberg, ,117 S. Ct.. 2258, ,2275 (1997), Simply because that 

procedure involves the use of controlled substances. If Congress 

had assigned DEA this role under the CSA, it. would ultimat,ely be 

DEA's task to determin~ whet.her assistance in the commission of a 

suicide, in compliance with a state la.w specifically permitting and 

regulating such assistance, nevertheless falls out.side the 
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.legitimate practice of medicine and is inconsistent witht-he public 

interest. These questions, however, are not susc~ptible of 

scientific or' factual resolution, but rather. are fundamental 

questions of morality and public policy. Such·a~mi~.s.io~ falls ~'ell'" 

beyond .the purpose of the eSA. . 


The state of Oregon has rea'ched, the considiied':judgment .that 
physician-assisted suicide should be authorized. under certa.1n· 
conditions. Under t.hese circumstances, we pave 'conclu,ded' that. the ... 
eSA does not authorize. DEA to prosecute,' ~:·~.ii: ·to·_r~v.~ke 'the. DBA-, 
registration of, a physician who has as·s~st::,ed~ln,· ..a . suicide in ,. 
compl iance with Oregon' law.. .We emphas,ize. ·:tn·at: ;9i!i: ..con:c1.usiQn ...is .' . 
limi ted to these narrow ':circuInst·a.nces·; advEff~-e,:a.:C:1;lon'undelr·~the.tSA· _ . , : 
Iriaywell be warrant.ed in other stat'es' ,w~en"'2fphysl;cian: .as.s.ist.~: A~., ...... 
a suicide without state authorization; and '-indeed'," in Oregon when 
a physician has failed to comply with Oregon law in doing so. 
However, the pursuit of such adverse action against a physician in 
Oregon 'who has fully complied with that state's Death with Dignity 

. Act would go beyond anything i Congress intended in crafting ·the eSA. 

Sincerely, 

.Janet Reno 

/'I!\UDD\OE"l'1<.ENIP\PASLET.2 
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