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‘The High Price of Healtl’
Traces Managed Care’s Rise

PBS Show Looks at Quality and Accountabdlty

By Sanpea G, Boopuan
Washingtan Post Stoff Writer

here .is a brief scepe near the end of

tonight’s episode of “Frontline,” the PBS

television news show, that illustrates with

searing clarity the extraordinary impact

that the managed care revolution has had on the
practice of medicine.

Ralph Holmes, chief of plastic surgery at the

" University of California, San Diego, specializes in

painstakingly reconstructing thie faces of children

" with rare birth defects. A decade ago, his presence
on the staff of a large academic medical center like”

UCSD Medical Ceater would have been an asset.
That was before managed care swept into San

Diego. These days Holmes finds that he has

become a liability, not because he practices bad

‘medmnebutbccausehshospmllasamncyou

Centamfzvoroflaaupenmvedoctnumd
hospitals.
Tokeephmmperﬁeddmmmaﬂmt.ﬁuknm

has begun doing surgery that will bring in more

money. Increasingly his days are filled with fice
lifts and Liposuctions and other cosmetic proce-
dures for which patients pay in full—and in cash,
This surgeon, who speat 2 dozen years perfect-
ing techniques to rebntild badly deformed ears,
listens politely while a deeply tanned thirtysome-
thing woman in 3 midrifl top tells him she wants

" the flab surgically vacuumed off her thighs.

The camera then cuts to a shot of Holmes, who
was born with malformed ears, tenderly cradling
the face of g frightened little girl before she is
wheeled into the operating room. The juxtaposi-
tion of these images is unusually affecting and
disturbing.

So is much of the rest of this hour-long program
entitled “The High Price of Health,” which airs at 9
pm on Channpels 22 and 26. The program,
produced by Rachel Dretzin, examines what has
happened in the four years since the Clinton
administration’s health care plan filled.

1n addition to the beleaguered surgery depart-
ment at UCSD, Dretzin focuses on the struggles
involving ourses ‘at Beverly Hospital, a small
community facllity on Massechusetts’ North
Shore, and on Malik Hasan, one of the captains of
the new industry of for-profit health mntemce
organizations.

The segment involving Beverly Hospntzl, wl'uch
is struggling to stay open by using more unli-
censed personnel instead of registered nurses, is
less compelling. While the nurses complain that
they are overworked and that patient care is
suffering, thete is a0 good evidence that this is
happening. And the implication that towns like
Beverly should have a commuaity hospital is
dubious. [t was furicus overbuilding by bospitals

and the resulting surfeit ofbedsthat in part led to
the current health erisis.

Hasan, the founder and chief executive officer of
Foundation Health Systems Inc., one of the pa-
tion’s largest and fastest-growing health mainte-
nance organizations (HMOs), provides a fascinat-
ing, if chilling, portrait of for-profit medicine.

Hasmahhsmummwhommcedasa
peurologist in Colorado before founding an HMO,
is described by Wall Street Jowrnal managed care
reporter George Anders as “brilliant, dead certain
ofhis own virtue” and “ugabashedly proud of how
rich he is.” In a remarkably short time he has built
a company with $8 billion in revenue that is still
growing. -

Hasan, whose imperious manner is evident
before he castigates doctors and homital officials
for "handvmnmg and whining,” is, he notes
several times, deeply interested in "efficiency” and
in pleasing Wall Street analysts, -

Fortunately, Dretzin doesn't bemoan the good
old pre-managed-care days, as many physicians are
wont to do, when doctors could do pretty much
what they wished. She notes that in the old
days-of say 1988—there were no incentives to
practice good medicine in a cost-effective manner,
The more doctors and hogpitals did, the more
money they made. As Hasam notes, “there was
giag?y any accountability for what the physician

But as the program makes clear, there is hardly
any aneomuhihty now for what managed care

troling
costy-~has too often meant that quality takes
second place to the bottom line.

As one UCSD surgeon says, “We no bonger talk
abut patierts. We tallc about covered bives. We oo
Jonger talk about doctors, We talk shout providers.”

'Viewers see a graphic example of the price some
patients pay when the bottom line trumps quality.
One teenage boy who needed a new ear was sent
not to Holmes, but to a surgeon with far less
experience-—and skill The borrifying result is 2
mound “of misshapen fiesh and cartilage that
resembles. a piece of caulifiower. After protests

. from the boy's family, the HMO agreed to send

him to another surgeon, outside the plan, who
redid the botched operation,

Such cases, Holmes notes, sre becoming in-
creasingly common. Some health plans are asking

surgeons to make rubber ears for children that can

be clipped onto a bone, in lieu of more expensive
and exacting surgery. The tragedy, Holmes ob-
sefves, is that this so scars the ear that these
children can never have an ear remade out of
normal tissue when they become adults.

The viewer is left - wondering about the purpose
of a revolution that ends up rewarding a surgeon
for doing liposuction, but not for rebuilding a
child’s damaged face. N
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'March 10, 1998

Robert F. Beauchamp, M.D,
 Viee President and Medical Director
CIGNA Private Practice Plan of AZ
- 11001 North Black Canyon Highway

- Suite 400

Phoenix, Arizona 85029-4754

Dear Dr. Beauchamp:
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Thank you for writing Lo express your concerns regarding H.R. 1415, the Patient Acvess
to Responsible Care Act of 1997 (PARCA). 1 appreciate the opportunity to respond and
apologize for the delay in getting back to you. As your letter indicated, I do value the time I get
to spend with my family; however, I am also very interested in hearing your viewpoint on this

1SSUC.

Health Maintenance Organizations (HMOs), as you know, are an emerging alternative to
traditional fee-for-service health care in the United States. As with the emergence of all new
fields in a market, problems and concerns arise. The market usually responds to correct such
concerns. Nevertheless, we must remember that in the health carc ficld peoples' lives arc at stake.

- 1 am hopeful that HMOs and managed care companies will voluntarily implement
necessary consumer protections. I am concerned, however, that the Employee Retirement
Income Sccutity Act of 1974 (ERISA) may be causing millions of Americans to be denied proper
health care and 1n some instanccs to be mjurcd or killed without any meaningful lcgal recoursc
against those responsible. ; :

- As the lension between reducing costs and providing care continues, PARCA seeks Lo
provide certain hasic patient protections to ensure that Americans know what care they are
entiticd te under their plan and that they actually reccive that care. Currently, this legislation is
pending pefore the Commerce Commirtee's Subcommittee on Health and Bnvironment. Mare
impartantly, the Speaker has appointed a health care task force to address problems in the
managed care arena. That task force is trying to develop a compromise altermative to PARCA.

Historically, as you know, statc legislaturcs and insurance commissioners have been
responasible for protacting patients by enacting laws and regulations governing insurance
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A
companies and health care plans. However, in 1974 when Congress passed ERISA, it blocked
the traditional role that states play in providing protections for patients, specifically preempting
state regulatory laws from govemning ERISA plans. In addition, Congress also granted HMO’s
and managed care companies immunity from consequential damages for health insurance plans

governed by ERISA, even where their negligence actually caused the injury.

> As a result, health plans which are governed by ERISA under current law are hoth exempt
from state patient protection laws and are immune from any consequential damages their
. negligence may cause. (See Corcoran v. United Healthcare, Inc.) According to some estimates,
over 60 percent of the insured population is covered by an ERISA govemed plan

Asa physician yourself, you are no doubt aware that the doctors who practice under these
plans arc not imunune from suit for their actions. And. when health plans and their medical
directors wrongfully or negligently delay or deny care, they should not be ab solutely immune
cither. As you are also no doubt aware, in Arizona the Board of Medical Examiners (BOMEX)
has asserted regulatory authority over decisions by HMO medical directors who make improper

~ decisions in denying care. And, the Anmna Supreme Court has upheld the nght of BOMEX to
do so. (See Murphy v. BOMEX) ;

As 3 conservative who supports individua! responsibility end accountability in business,
medicine, and throughout our society and who teaches his children that there are conseyuences
for their conduct, I simply do not believe that anyone should have total immunity ﬁ'om the
CONSeqUENCES of their conduct.

ERISA was primaxﬂy written and'intended to require greater accountability in the
regulation of pension plans. Since that time, the emergence of HMOs as & cost-effective option
for health care coverage has dramatically changed the health care climate in this nation.

\

A variety of patient protections, ﬁ'om information availability to access to care, that have
been or are being addressed at the state level are not addressed by ERISA. These protections
simply do not exist at the federal level for the ERISA-covered population. Consequently, for
millions of people, ERISA is not sufficient to protect them from improper health care pract:ces
that wrongfully limit or deny needed and deserved care. )

I believe the abuses which PARCA seeks to address havc incrcased to the point where
they can no longer be ignored.. Literally hundrads of stories appear in the daily papers and news
magazines across America detailing abusive practices by HM('s and managed care companies. |
would be happy to provide you with an almost endless supply of such anecdotal information. (See
Washington Post 3/11/98, patient injured in a 40 foot fall while hiking denied coverage for her
$10,000 hospiral bill after being air-evaced to a hospital suffering a skull, arm and leg fracture.
Coverage denied because she did not receive emergency room “pre-authonzation!” What was she
supposed to do, place 2 phone call from the helicopter?)



PR Yo YoM OOV ERPMMEIN T A A RS P o o : 5 ,
e . ERE=r)] - - r's v

05/18/98 15:44  T2022261571 : REP.JOHN SHADEGG @004

Robent I. Bcﬁuchamp, MD.
Page 3

I belicve that these abuses are the result of the combination of an absence of state or
meaningful federal regulation and the grant of total immunity for consequential damages. ‘The
managed carc industry simply cannot have it both ways -- no regulation by the government and no
oversight by the legal system.

The exemption from state regulation is an accomodation to large companies so that they
can conduct business in different stales withoul having to live under multiple state regulatory
schemes. 1n this respect it makes some sense. However, I believe state regulation, not federal,
would do a better job of protecting people and would be less burdensume on businesses as well.
And, 1 do not believe the creation of a comprehensive federal regulatory scheme, and the
necessary bureaucracy at the national level to enforce such regulations, is in the best interest of
either patients or the health care industry. ~

On the other hand, the total exemption from liability for consequential damages provided
by ERISA cannot be justified. Even if your company or other reputable and well-managed
companies consistently act in the best interests of their patients and never deny or delay proper
carc, the absence of regulatory or judicial oversight would inevilably be exploited by athers wha
arc lcss scruputous. : -

Contrary to the radio ads run against me, I do not favor intrusive federal regulation of the
health carc industry. I have, in fact, consistently and aggressively opposed excessive government
regulation of the free market. Nor do I seek, as the radio ads asserted, to increase health care
costs by cxcessive regulation thus resulting in damage to small businesses or increasing the
number of uninsured people in our society.

In that regard, I recognize some of the drafting problems in PARCA. 1 will not vote for
PARCA 1n its current form and have told Congressman Norwood so. But, not all of the criticism

of PARCA 1s fair or well-founded. ;

1 do not support and will not vote for any bill thet includes “guaranteed issue,”
“commurily rating,” or “any willing provider” provisions. It is worth noting, however, that
Congressman Norwood opposes “guaranteed issue,” “community rating,” and “any willing
provider” requirements. And, while he asserts that the bill does not mandate these as written, he
1s willing 10 rewrite the bill 10 make these points absolutely clear.

Sirice most of the alleged regulatory burden and the vast majority of the additional cost the
bill’s cnucs say it would cause arise out of these three points, their clarification should remove
concern about them and go a long way toward addressing the regulatory burden and cost issues.

, Beyond these issues, PARCA is intended to establish basic guidelines to protect patients in
self-insured plans. Among other things, the bill secks to: :
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. ensure that patients can choose health professionals within their health plan;

*  offer patients access to due process avenues of appeal;

. give patients information to make mtclkgcnt decisions about their health care,

. guarantee health plan responsxb;hty for injuries suffered due to policies of the

health plan;

. ~ensure that patxents have access 1o providers to receive the benefits covered by the
health plan in a timely manner; and

. guar&ntee open communication between patxents and providers.

If you or your company oppose these goals or object to spectfic provisions in PARCA that 1 hnve
not addressed please advise me lmmedxately

IIeaIth care is one uf the most sensitive 1ssues Congress faces. To this end, I appreciatc
different perspectives as we continue to tackle the challenges of health care improvement in this

country. Again, thank you for sharing your views. I look forward to hearing from you on this or
any other issue of importance to you.

Sincerely,

John Shadegg
Member of Congress

JS:am
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INCREASE PATIENT -\‘\.JD DOCTOR PROTECTIONS BY
HOLDING HVMOS ACCOUNTABLE FOR THEIR HEALTH CARE DIRECTIVES

Dear Col Ieax.ue
I 'am writing 1o urge vou 10 cosponsor the Eniplovee Health Insurance Accountabiline Act of
1997 (EHIANY This bill would hold emplover-sponsored health maintenance orcanizatons
(HMOs) accountable tor patent injuries that result from their direction ot a patient”s medical care.
Allow me to explain why this bill is so necessary with some real life examples:

Due to her history of high'-‘risk pregnancies. Ms. Florence Corcoran’s physician determined
that she should be hospraiized during the waning weeks of her latest pregnancy. | Her
employer-sponsored HMO disagreed and c»n{v authorized 10 hours a day of home nursiny care.
While the nurse was otf-duty. Ms. Corcoran’s unborn child suffered distress and died. As ERIS
is currentlv interpreted by the courts. Ms. Corcoran will never obtain proper redress tor the dcath ot
her unborn child and her HMO will never be held accountable. She can only sue her doctor --not
her emplover-sponsored HMO --even though her doctor was aot at fault.

Mr. Basile Pappas suf"fering from numbness in his arms and unable to walk sought treatment
ata local community hospital at 11:00 a.m. The emergency room doctor made a ditficuit diagnosis
and determined that-Mr. Pappas had a cervical.epidural abscess. a condition that was compressing
his spinal cord. The emergency room doctor correctly conciuded that unless Mr. Pappas was treated
immediately by a spinal cord traumna unit. he could suffer severe paralysis. At 12:30 p.m. the
emergency room Jdoctor made arrangements Lo transter Mr. Pappas o a local university hospital
which was the onlv h ocpmi in the area that had such a trauma unit and that could assure Mr. Pappas’
immediate admission. Mr. Pappas’ emplover-sponsored HMO. however. would not allow Mr.
Pappas.to be transterred (o the university hospital because it was not part of his service plan. Even
after the emergency room doctor explained to the emplover-sponsored HMO the urgency of the
situation. the HMO refused. The HMO's physician who denied the request refused 1o even speak
w0 the emerdency room doctor. The emergency room doctor expeditiously made other arrangements
to transter Mr. Pappas to a hospital with the appropriate tacilities that could admit Mr. Pappas.
Nonetheless. Mr. Pappas was not treated uitil 330 p.m. and now sutfers from permanent
quadriplegia resulting from compression ot his'spine by the abscess.. A court determined that the
emplover-sponsored HMO was immune from lability due 1o ERISA. and the hospital and Mr.

Pappas’ p{}ysicians were et pa\nw for Mr. Pappas’ injurics although thev had litde o no

culpability. : 1
BACKGROUND:

) Section 314(ay of ERISA preempts state lawsuits against the entities that provide emplovee
benetits and  retirement  plans. This includes medical malpractice suits  against, un

emplover-sponsored HMO.  Yet medical malpractice fails almost exclusively within the jurisdiction
of the states. Emplover-sponsored HMOs. consequently. are not hetd accountable for their treatment
rules and coverage determinations. ‘

'
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Ms. Corcoran and others hkc her cannot oriny :,mt in state court where thev should righttullv
recetve redress tor their fosses. Instead. thev are forced to bring suit in federal court where thev can
onlv recerve the cost ol the denied medudl benett In >hor[. Ms, Corcoran’s unbormn child died
needlessly. and, the only penality to the HMO 1S *ht, i;’w “hundred dollars it would have cost o
properly hospitalize her. As Newswéek observed. because “there’s no financial penalty when
[emplover-sponsored] health plans are nz:ntwent \\Inl 3 10 stop these prom-drwm creatures from
delivering inadequate medical care” :

The other victims in these cases are the ddc:or;‘ who end up in court and are held liable Tor
the actions of HMOs.. To quote the Chicago Tribune. “[HMOs]. which care for more than 60
million people. are telling courts across the country that thev. cannot be held responsible for
medical malpractice in cases involving patients Who receive care through an emplover-sponsored
health plan . . . HMOs are shifting virtually all of the risk of patient care o phunumx even
though the HMOS can force docrors to change their climcal decisions.”

v

WHAT EHiAA DOES:

How can we protect patients. avoid unnecessary lawsuns against doctors. and hold
emplover-sponsored HMOs accountable for their actions? The authors of ERISA clearly never
intended it to remove all consumer protections and 10 be used as a tool by HMOs 10 shiek their
responsibilities. As Justice Souter when addressing this issue said “Nothing in the language of
[ERISA] or the context of its passage indicates that Congress chose to displace general health care
regulation. which historicallv has besn a mater of local concern”. My bill. therefore. amends
Section 314tby of ERISA 1o clanfy [l}at stite medical malpractice suils  against an
emplover-sponsored HMO are not preempted by tederal law

(1) - The measure holds empiover-sponsored health insurance plans accountable for the
consequences of their treatment rules and coverage determinations.  This will increase
patient protection. and create a powertul incentive tor emplover-sponsored HMOs to
provide neccssary care. :

(2) The measure provxde: patien(s with le2al redress when their emplover- 5pon:>ored HMOs
treatment rule> and coverage determinations vause them harm. Victims like Ms. Corcoran
will no longer be left without the opportunity (o seek just reparations for ctheir injuries.

(3) The measure reduces the likelihood that dociors will be sued tor coverage determinations
bevond their control. Theyv will no longer face lawsuits simply because this is the only
option thae the patient has.
[ hope vou will co-spunsor this impontant iniuative. 11 vou have any questions or would like

{0 Ccu-spuNnsor. piease call-Anne Marie Murphy (4-84643 or Joel Wiginton (4-4022) or my stall.

i Sincerely.

-

(7 &4

Richard J. Durbin
United States Senator
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HMOs think patients

Holding Health Plans Accountable

By Jane Bryant Quinn

and doctors should bear Tuesday, September 9, 1997 ' |

full legal responsibility L .

for decisions made by the 1 . |
HMO. ' - NEW YORK -- What's the Rx for patients injured by a -

health plan's decision to deny them critical treatment they

should have had?

Patients can and do sue their doctors for medical
malpractice. But their health insurers are usually off the
hook. In most states, it's all but impossible to bring
malpractice cha:ges against an employee plan.

The plan may have told your doctor that it won't cover a
particular treatment because it's not "medically necessary."
If the doctor accepts that decision, however, and it turns
out to be wrong, only the doctor can generally be held at

fault.

The injustice of this is becoming increasingly clear, both to
legislatures and the courts. Around the country, a
movement is stiming to hold health plans accountable for
the decisions they make. In May, Texas passed the first
state law allowing patients to bring malpractice claims
against HMOs and other managed-care plans.

In June, Missouri achieved a similar result, by making it
clear that HMOs practice medicine. This opens them to
malpractice claims, Marla Rothouse, a policy specialist at
the Health Policy Tracking Service in Washington, D.C.,
told my associate, Kate O'Brien Ahlers. Connecncul has
also opened the: door a crack.

Some 20 other states are considering similar laws.
Proposals are on deck in New Jersey, under study in Rhode

Island and Washington state, and moving through the
tortuous legistative process in New York and California
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(with no guarantee of results).

There are even two proposals at the federal level. Rep.
Charlie Norwood, R-Ga., wants to allow state malpractice
actions, if a health plan makes a medical decision that
leads to injury or death. Rep. Pete Stark, D-Calif., would
create a federal malpractice law, available to injured
patients in any state.

+ Federal appeals courts have also taken up the issue. Thanks
to patient-friendly decisions, you can now sue in nine
states: Delaware, New Jersey, Pennsylvania, Colorado,

- Kansas, New Mexico, Oklahoma, Utah and Washington.

In a few otheér states, malpractice cases have occasionally
been allowed. A majority of states, however, still bar them
completely. What insulates health plans from responsibility
for their decisions? A federal law known as ERISA -- the
Employer Rctuernent Security Act of 1974. This law was
originally written to protect the integrity of pension plans.
But its wording covers all company benefits, including
health insurance.

Under ERISA claims against company health plans have
to be brought in federal court. But malpractice is a state
offense. If you sue in the state and your case is moved to
federal court, your malpractice claim no longer exists, no
matter how careless the health plan was.

 ERISA covers only employer plans. You can sue for
malpractice in state court if you buy your own, individual
plan.

Very few employer plans can be sued even under current
law. Who are the lucky employees? Members of Congress,
naturally, who always look out for Number One. Also
state-govemment employees.

The managed—care plans whine that malpractice shouldn't
apply to them because they don't make medical decisions.

If they rule that a treatment isn't "medically necessary,”
they claim it's merely paperwork.

For a flavor of these arguments, you have only to tumn to
the hearings held in Texas. By all accounts, many of the
legislators couldn't believe their ears. For example:

-- An HMO attorney was asked whether the plan should be
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liable, if 2 woman in pain, who previously had cancer, isn't
referred to a cancer specialist and dies of the disease. Said
the attorney, no way. It's the patient's own fault. "The
refusal to pay did not lead to that woman's death. She led
to her death if ... her going to a doctor would have saved
her.” It was her obligation to find an oncologist who would
take her umnsured

--'Another HMO attorncy testified that it was the doctor's

_ fault if a patient wasn't treated after an HMO refused to

pay. The "doctor could do (the procedure) without charge,”
he said.

--An insurémce attorney testified about a business plan
he'd seen at'a particular HMO, projecting the savings from
cutting back on hospital referrals. The insurer figured that
the change would increase its litigation costs by a few

"hundred thousand dollars, but the trade-off was worth it.

It's regrettable that lawsuits seem to be necessary. Florida

" Gov. Lawton Chiles vetoed a bill that would have allowed

malpractice claims, arguing that lawsuits drive up medical

‘costs. Consumers themselves don't want death claims, they

want timely treatment.

But the HMOs and other managed-care plans are bringing
this backlash on themselves. When appeals are slow and
there's no independent source of justice, where else can
consumers turn?

Jane Bryan: Quinn welcomes letters on money issues and
problems but cannot offer individual financial advice.
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' ! /(Lm.tr Q‘:U’UQ\ Ceres ¥ :
Dear Mr. President: T W o rdr, ‘Q‘Qﬂn\

On behalf of more than 1,200 Catholic-sponsored facilities and

organizations nationwide that make up the membership of the Catholic
Health Association of the United States (CHA), | write with regard to the _ -
em critical issues surrounding the protection of life and the provision of pain
’ _relief for those nearing the end of life. '

I am writing specifically to urge you to: 1) support the Drug Enforcement
Agency'’s (DEA) recent Iégal interpretation of the Controlled Substances °
Act regarding physician-assisted suicide; 2) encourage you.-to issue
enforcement guidelines to the DEA urging it to be sensitive to the
legitimate concern that overly aggressive or misguided enforcement couid
have a chilling effect on;pain relief for persons at the end of life; and 3)
appoint a task force to make concrete recommendations on how to reduce
- legal and regulatory barners to appropr:ate pain relief for dying persons

First, CHA strongly supports DEA'’s declaration that ”delwenng, dispensing
or prescribing a controlled substance with the intent of assisting a smcnde
would not be under any current definition a legitimate medical purpose.”
The religious beliefs and values upon which both CHA and its member
NAT&B&ALQEAUUUARTERS hospitals and long-term care facilities are founded compel us to reject
assisted suicide. More generally, this practice is radically inconsistent with
4455 Woodsan Road
St Louis MO 631343797 proper regard for the dignity of human life and meconcnlably incompatible
Phone 314-427-2500 with the approprlate ends of medicine.
Fax 314-427-0029° .
' The DEA’s legal interpretation is completely consistent with your support
for the Assisted Suicide Funding Restriction Act passed last year. In that
legislation, you supported the proposition that no federal funds, programs,
or health facilities should be used to further assisted suicide. Thus, from
the federal government’s perspective, assisting in a suicide is not a ‘
legitimate medical practice., Consistency demands that you support the
legal interpretation provided by the administrator of the DEA.
Second, your support for a consistent legal interpretation does not mean
that you cannot take ameliorative steps with regard to enforcement. CHA
~ is acutely aware that the DEA’s correct, legal interpretation, if not carefully
implemented, may unintentionally have a chilling effect on physicians who .
prescribe, dispense, and administer appropriate and effective amounts of
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morphivne and other opioids in treaiing pain as death approaches. Certainly, a
physician would have reason for serious concern if the DEA routinely second-guesses
his or her dosages to a dying person to determine if they violate the Controlled
Substances Act. In a recent study, the Institute of Medicine (IOM) found that
physicians have significant apprehensnon about Iegal 'sanctions related to addlctlon and

i
Therefore, when announcing your sudport for DEA's interpretation, CHA urges you to

issue an enforcement directive to the agency concerning your expectations with regard
to its agents’ enforcement of the law. Specifically, the DEA must be aware of, and

-sensitive to, the impact that its investigation may have on the dispensing of needed

pain relief medication to dying persons.. The DEA should be aware that it is not a
violation of the Controlled Substances Act to dispense controlled substances for the
legitimate medical purpose of rehevmg pain, even if they may indirectly shorten the
person’s life. This essential distinction is codified in the Assisted Suicide Funding
Restriction Act itself and was af_flrmed by the U.S. Supreme Court when it upheld laws
prohibiting assisted suicide last June: .

The DEA should initiate investigations or enforcement actions only when their agents
have credrble and substantive allegatlons that health care providers have established -
a pattern or practice of prescribing or dlspensmg controlled substances to persons for
the purpose of helping them to take their lives. It is not, nor should it be, a DEA
priority to expend significant resources second-guessing the opinions of health care
providers about the controlled substances needed to adequately and appropnately
reheve the pain of dying persons. ! : :

Third, CHA asks that you form a federal/sta‘te advisory task force to make concrete
recommendations to you and to the 50 governors on how to reduce legislative and
regulatory barriers to pain relief. A 1997 Institute of Medicine Study, Approaching
Death: Improving Care at the End of - l.lfe, states the concern succmctly

Outdated and scientific’ally ﬂawed drug-prescribing laws, regulations, and
interpretations by state medical boards continue to frustrate and intimidate
physicians who wish to relleve their patient’s pain. Addiction to opioids
appropnately prescribed to reheve pain and other symptoms is virtually non-
existent, whereas underuse. of these medlcat:ons isa well -documented problem
(pp 5&6). :

. Speciﬁcally, the IOM identifies,'among others, triplicate prescription laws, limits on the

number of medication dosages that may be prescribed at one time, medical board
policies, and state anti-addiction laws as barriers to effective pain relief.
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CHA recognizes the critical need to address siiegai drug use and diversion. Yet, as the
IOM points out, there is little evidence that the prescription of opioids in the care of
dying persons contributes in any meaningful way to illegal drug use and drug diversion
problems. It is both counterintuitive and counterproductive if drug control laws-
‘tragically result in the increasing reluctance of physicians and other health
professionals to treat dying persons by| seeking to alleviate their pain. Dying persons
should not be held hostage by regulations that, while rightly motivated can cause
great suffermg and distress for them and their families.

CHA and its member facilities and qrganizatians are committed to provide dying
persons and their families both competent and compassionate care. Toward that end

several Catholic health systems and CHA have joined together in a collaborative effort,

' Suppomve Care of the Dying: A Coallt;on for Compassionate Care. One specific goal

of this project is to ensure that adequate and effective pain management is available

to every person Iivmg with Iife-threatenlng iliness so that they may Ilve well even while

dymg ;

Mr. President, concrete recommendations for reform by a federal/state task force on"
these issues will allow you to suggest legltlmate steps to improve pain relief for dying

persons. In this way, you can continue your consistent support for the principle that

assisting in a suicide is not a legltlmate medical purpose and, at the same time,

suggest appropriate and necessary pub[lc policy mechanisms to improve pain relief for
dying persons.. : i

In conclusion, CHA urges you to remain consistent on the federal government’s

treatment of assisted suicide while exploring all available and Iegltimate methods for
improving pam relief for those in the last stages of life. »

With personal best wishes, 'I am !

¢

Sincerely,

/(Mz,// //Vw\—/ .

Rev. Michael D. Place, STD
President

cc:  Attorney General Janet Reno |
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H’me (Bdm c:mlwnea Substances Act doesn't bar the lethal
‘ ,prewlpuum that Grepon permits, the Justico Depariment concludes

" By JIM BARNEYT
and DAVE HOGAN

ol The Oregootan atafl

- WASHINGTON — U.S. Attorney
Gonergl danet Reno wili anoounce
as early #s today that federal law

does not prohibit physlclan-agsisted

- gulelda in Oregon - endlng saven

manths of Iegal 1imbo {or terminally
il patlents and their doctors,

Rena wil unveil the essence of ¢
U8, Juslice Departmenl apinion
statlng that the federal Contxolled

televismn show

‘In Peter Weirs brilliant media
sative, Jim Cartey’s life is a

Substances At doss nof forbid dac.
lors frem preseribing lethal doses of

_inedlelne, sgurces In Washington, -

D.C, told The Oregonian,

~ The long wall for the Justice De-
gartment oplnion Was wol atopped
the asslsied-suleide law from belng
used, Af least (hrea (erminally Bl
Orcgonlans have dled with legnlly
preseribad ethal wmedleation singe
gmce law was reafflrmed In Novem-

r. -

THE LARGEST NEWSPAPER IN THE PACIFIC NORTHWEST

But [ne announcement will re-
maove a legal cloud thal has delerred
some doctors and heal(h care orga-
nizattons In Oregon Fram allowing
paYianta to snd thely lives if thoy are
expected 1o lva lesy than alx
months. Al a November meeling of
k2 Oregon Madlcal Aasociatlon’s
gaverning body, physlelans express
ed concern aboud {he Implied (hreat
{hat U they parilcigated in an asslshk
ed sulelds, they could lose thelr

EAIC CLAPTON: &
Guilar god 0l fa le:é‘n

TR6H 8LC €US YV seigp

18TRY H0Iddo ano

ablily (o prescribe controlled sy
slances.

-Laok of clarily from the Justh
Department also sproad s chill ow

_some policy-makers. A Jolnl sl

fina- (unlng the law, postponed ta
Ing s mexi steps untll i heav
Rong's opintan.

The Justice Dopariment a
nouncement [s likely to touch off
hieated debale on Capliof HIlN, whu
some mombers of Congress are ¢

ACADEMIC ALL-STARS

il e % %] ' Ea
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Suicide: Congress lobbyists
ready to wade into the fray

ment MxdarCindg

wod
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B | 1l Continued from Page One

2l | in Washington, D.C., after the first
P | 1vporns of an assisted suicide sur-
B | foced in Mareh

The pews sept a shock wave
through Cobgress, prompting daz-
ens of members © write 1 Reoo.
l4ost urged her vo arrepr an inter-
pretation .of the Controfled Sub-
slancess Act thar would disgualify as-
sisted suicide as a “legitimate
Jnedical purpose”™ of drugs.

That interpretation was first ad-
vanced by Thomias Constantine. a
tzno deputy who beads the US
Drug Eofarcement: Administration,
jo. a writen reply to Rep. Hetiry
Hyde, R, chairman of the Honge
Jndiclary Commidee.

Copstantine semy his leter on

Hov. 5 1997, without consulting
¥ono, Renho has pot puhblicly chided
Constantine, a career law enforce-
1nent afficer, but responded by call
ing for an internal review of his
pimdan,
. In Japuary, Sen. Ron Wyden, D-
Ore., confitmed that the review
r2am. headed by eninsedor Jonathan
1. Schwartz, found that the Con-
trolled Subsrances Act could not be
iaterpreted to prevent doctors’ par-
ticipatian in patients' sulcides.

Renio’s announcement is expected
ty focts on the marrow lepal gues-
‘tion at hand. Sources said it is posst-
tie but unclear whether the Climton
administration will address the
issue further,

The issue of assisted suicide has
‘Tierous White House advisers.

iThose apdvisers would support
Fono's position but could offer ather

‘i35ue in ixs nex sessian, if oot in the
fow remaining workdays br:fure fall
, elections.

'Encauraged legislators to
contact the Justice
Department and Food
and Drug Administration
in order to make the use of
drugs for assisted suicide
illegal and outside the
practice of medicine.

1997 National Right
to Life Committes report

i

. Opponents of assisted sulcide in-

clude hey Republicans such as
Bouse Speaker Newt Gingrish of
‘Georgia and Utah Sen. Orrin Hateh,
chairman of the. Sensze Judiciary
‘Committee, as well as Hyde.

" Northwest Republicans who have
sipned letters to Reno Include Rep.
Bob Smith of Oregon and Reps
Jengifer Dann, George Nethercutr
‘and Linda Smirth of Washington.

, - Oregon Democrats, including
Wyden, bave urged Repo fo steer
‘elear of the assisted-suicide law. A

Jumber of national surveys show

hroad public support for 3 terminsl-
1y ill patient’s right to choase assist-
e suicide, and Oregon volted wwice
n favoer of the Jaw,

But congressional opposition to
assisted suicide spans the palitical
spectrunl. Among more than 150
mcmbcrs who have wrirten to Reoo

EE A
‘IQ

(32

are 36 Democrats, including Sen. Jo
seph Biden of Delawarc and Rep.
James L. Oberstar of Minnesota.

One Republicaa aide 3aid recently
that makiop the practice Megal
would be as simuple as passing a one-
page bill specifying thar it is not g
legitimare wedical use President
Clinton bas said he opposes assisted
suicide.

Already. interest groups aré gear-
ing up for a fight.

On May 4, the Bass and Howes
Inc. lobbying firm regismred in
Wachington, D.C. to reprusent the

Oregon Death With Dignity Legal

Defense & Education Center. And in
its 1997 lobby report the National
Right to Life Commmittee noted thar
it had begun conacting members.

“Encoaraged legislators to cotiract
the Jostice Department and Food
and Drug Administration in order
to make the use of drugs for assisted
suieide illegal and ourside the prac.
tice of medicine,” the report maid.

Other groups also have asked
Congress to oppose assisted sulcide,
including the Nafional Caum:i] of
Cathohcmshops

Parhaps anticipating a renewed
wave of inrerest in the issue, Rena
declined to say Thursday when she
would announce ryvsults of the legal
review. She =zaid anly that she hoped
10 appoounte her devision this
month

Erin Haver of The Oregoniar: staff
enmributed o this report.

Jim Barnetr ond Dave Hogan are
members of the Washingion, D.C.,
burenyu of The Orggenian, 1101 Con-
raslac Ave NW, Suize Joo, Wash-
ingwn, D.C. 20036 Barnert also moy
be reached ai 202-383-7519 and Hogan
ar 202-383-7814.

INSIDET] LINE e

=7 225-5555
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- (Bfftce of the Attarneyp General
| Washington B. @ 20530

June 5, 1998

The Honorable Orrln G. Hatch
Chairman ;
Committee on the Judiciary
United States Senate b
Washington, D.C. 20510

Dear Myr. Chairman:

This is in response to your request concerning the question
whether the Department of Justice, through the Drug Enforcement
Administration ("DEA"), may invoke the Controlled Substances Act
("Csa"), 21 U.S.C. §§ 801-971, to take adverse action against
physicians who assist patients in ending their lives by
prescribing contrxolled substances. The issue has arisen in the
context of Oregon's "Death with Dignity Act," Oreg. Rev. Stat. §§
127.800-127.995, which permits physicians to assist competent,
terminally ill patients in ending their lives in compliance with
certain detailed procedures. ' The Department has reviewed the
issue thoroughly and has concluded that adverse action against a
physician who has assisted in a suicide in full compliance with

- the Oregon Act would not be authorized by the CSA.

The Oregon Act was approved by Oregon voters on November 8,
1994, and went into effect on October 27, 1987. The Act provides
for a detailed procedure by which a mentally competent,
terminally ill patient may request to end his or hex life "in a
humane and dignified manner." O.R.S. § 127.805. The procedure
requires, for example, that the patient's competence and the
voluntariness of the request be documentad in writing and
confirmed by two witnesses, gee id. § 127.810(1), that theE
patient's illness and competence and the voluntariness of the
request be confirmed by a second physician, gee id. § 127.820,
and that the physician and patient observe certain waiting
periods, see id. §§ 127.840, 127.850. Once a request has been
properly documented and the quulSlte waiting periods have
expired, the patient's attending physlc1an may prescribe, but not
‘administer, medication to enable the patient to take his or her
own life. As a matter of state law, physicians acting in
accordance with the Oregon Act are immune from liability as well
as any adverse dlsc1pl1nary actlon for hav1ng rendered such
assmstance .
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Prior to the Oregon Act's taking effect last year, you wrote
to DEA Administrator Thomas Constantine seeking the DEA's view as
to whether delivering, distributing, dispensing, prescribing, or

“administering a controlled substance with the intent of assisting

in a suicide would violate the CSA notwithstanding a state law
such as the Oregon Act. In response, Administrator Constantine
explained that "physician-assisted suicide would be a new and
different application of the CSA," and that the determination
whether to pursue adverse actlon under the CSA would first
require "a medico- legal investigation® 1nvolv1ng "state and local
law enforcement agencies and prosecutors." He also stated,
however, that "the activities that you described in your letter
to us would be, in our opinion, a violation of the CSA."
Subsequently, many other Members of Congress have sent letters
urging that I support the DEA's conclusions and enforce federal
laws and regulations accordingly. I have received other
correspondence supporting a COntrary conclusion.

The Department has conducted a thorough and careful review
of the issue of whether the CSA authorizes adverse action against
a phy81c1an who prescribes a:controlled substance to assist in a
suicide in compliance with Oregon law.

The CSA is a complex reéulatory scheme that controls the
authorized distribution of scheduled drugs. ' Physicians, fer
example, are authorized to prescribe and distribute scheduled
drugs only pursuant toc their. registration with the DEA,  and the
unauthorized distribution of ! drugs is generally subject to
criminal and administrative action. The relevant provisions of
the CSA provide criminal penalties for physicians who dispense
controlled substances beyond! "the course of professional
practice," 21 U.S.C. § 802(21), see id. § 841 (b), and provide for
revocation of the DEA drug registrations of phy81r1ans who have
engaged either in such criminal conduct or in other "condlct
which may threaten the public health and safety," id. § 823(f).
Recause these terms are not further defined by the statute, we
must look to the purpose of the C5A to understand their scope.

The CSA was intended to keep legally avallable controlled
substances within lawful channels of distribution and use. See
S. Rep. No. 91-613, at 3 (1969). It sought to prevent both the
trafficking in these substances for unauthorized purposes and
drug abuse. The particular drug abuse that Congress intended to
prevent was 'that deriving from the drug's "stimulant, depressant,

~or ‘hallucinogenic effect on the central nervous system," 21

U.8.C. § 811 (f).

" dioos
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The Honorable Orrin G. Hatch

; . .
There is no evzdence that Congress, in the CSA, intended to

"displace the states as the primary regiilators of the medical

profession, or to override astate's determination as to what
constitutes legitimate medlcal practice in the absence of a
federal law prohibiting that ipractice. Indeed, the CSA is .
essentially silent with regard to regulating the practice of
medicine that involves legalLy available drugs (except for
certain specific regulations deallng with the treatment of
addicts, gsee 42 U.s.C. § 257a, 21 C.F.R. § 291. SOS]

Even more fundamentally,'there is no ev1dence that Congress,
in the CSA, intended to assign DEA the novel role of resolving

" the "earnest and profound debate about the morality, legality,

and practicality of phy51c1an assisted suicide," Washinaton v,
Glucksberg, 117 S. Ct. 2258, 2275 (1997}, simply because that.

procedure involves the use of| controlled substances. If Congress

- had assigned DEA this role under the CSA, it would ultlmately be

DEA's task to determine whether assistance in the commission of a
suicide, in compliance with a' state law specifically permitting
and regulating. such assistance, nevertheless falls outside the
legitimate prautlce of medicine and is inconsistent with the
public interest. These quest;ons ‘however, are not susceptible
of scientific or factual resclution, but rather are fundamental
questions of morality and. publlc pollcy ‘Such & mission falls
well beyond the purpose of the CSh. g :

The state of Oregon has reached the cons;dered judgment that
physician-assisted suicide should be authorized under narrow
conditions and in compllance w1th certain detailed procedures.
Under these circumstances, we have concluded that. the CSA does
not authorize DEA to prosecute, or to revoke the DEA registration

- of, a physician who has assisted in a suicide in compliance with

Oregon law. We emphasize that our conclusion is limited to these

particular -circumstances. Adverse action under the CSA may well

be warranted in other circumstances: for example, where a
physician assists in'a suicide in'a state that has not authorized

. the practice under any conditions, or where a physician fails to

comply with state procedures. in doing so. However, the federal

- government's pursuit of adverse actions against Oregon physxc;ans

who fully comply with that state's Death w1th Dlgnlty Act would

' be 'beyond the purpose of the CSA

Finally, notw1thstand1ng our 1nterpretatlon of the CSA as it
applies to the Oregon Act, it is important to underscore that the

' President continues to maintain his.longstanding position against

assisted suicide and any Federal support for that procedure.
This position was recently codified when he signed the Assisted
Suicide Funding Restriction Act last year. While states

i
f
i
|
r
b
|

idood
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ordinarily have primary responsibility for regulating physicians,
the President and the Administration nonetheless remain open to
working with you and other interested members of Congress on this
complex but extremely important issue. '

Sincerely..

Janet Reno

cc: The Honorable Patrick J. . Leahy, Jr.
Ranking Minority Member
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Office of the Attarnep General
Washinatan, B. & 20530

June 5, 1998

The Honorable Henry J. Hyde
Chairman

Committee on the Judiciary
U.S. House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

This is in response to your reguest concerning the question
whether the Department of Justice, through the Drug Enforcement:
Administration ("DEA"), may invoke the Controlled Substances Act

- (“CsA"), 21 U.S.C. §§ 801-971, 'to take adverse action against

physicians who assist patients in ending their lives by
prescribing controlled substances. The issue has arisen in the
context of Oregon's "Death with Dignity Act," Oreg. Rev. Stat. §§
127.800-127.995, which permits physicians to assist competent,
terminally ill patients in‘endﬁng their lives in compliance with
certain detailed procedures.. The Department has reviewed -the
issue thoroughly and has concluded that adverse action against a
physician who has assisted in a suicide in full compliance with
the Oregon Act would not be authorized by the CSA.

The Oregon Act was approved by Oregon voters on November 8,

1994, and went into effect on October 27, 1997. The Act provides

for a detailed procedure by which a mentally competent,
terminally ill patient may request to end his or her life "in a
humane and dignified manner." O.R.S. § 127.80S. The procedure
requires, for example, that the patient's competence and the
voluntariness of the request be, documented in writing and
confirmed by two witnesses, sge id. § 127.810(1), that the
patient's illness and competenceé and the voluntariness of the
request be confirmed by a second physician, gee id. § 127.820,
and that the physician and patient observe certain waiting
pericds, see id. §§ 127.840, 127.850. Once a request has been
properly documented and the requisite waiting periods have
expired, the patient's attending physician may prescribe, but not
administer, medication to enable the patient to take his or her
own life. As a matter of state law, physicians acting in

H
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. |
accordance with the Oregon Act are immune from liability as well
as any adverse disciplinary action for havxng rendered such
assistance. !

Prior to the Oregon Act's taking effect last year, you wrote
to DEA Administrator Thomas Constantine seeking the DEA's view as
to whether delivering, distributing, dispensing, prescribing, or
administering a controlled substance with the intent of assisting
in a suicide would violate the CSA notwithstanding a state law
such as the Oregon Act. In response, Administrator Censtantine
explained that "“physician-assisted suicide would be & new and
different applicatiocn of the €SA," and that the determination
whether to pursue adverse action under the CSA would first

‘require "a medico-legal investigation® involving "state and local

law enforcement agencies and prosecutors." He also stated,
however, that "the activities that you described in your letter
to us would be, in our opinion, a violation of the CSA."
Subsequently, many other Members cof Congress have sent letters
urging that I support the DEA's conclusions and enforce federal
laws and regulations accordingly. I have received cther
correspondence supporting a contrary conclusion.

The Department‘has conducted a thorcugh and careful review of
the issue of whether the CSA authorizes adverse action against a
physician who prescribes a controlled substance to assist in a
suicide in compilance with Oregon law.

The CSA is a complex regulatory scheme that controls the
authorized distribution of scheduled drugs. Physicians, for
example, are authorized to prescribe and distribute scheduled
drugs only pursuant to their registration with the DEA, and the
unauthorized distribution of drugs is generally subject to
criminal and administrative action. The relevant provisions of
the CSA provide criminal penalties for physicians who dispense
controlled substances beyond "the course of professional
practice," 21 U.S.C. § 802(21), see id. § 841(b), and provide for
revocation of the DEA drug reglstratlons of physicians who have
engaged either in such criminal conduct or in cther “conduct
which may threaten the public health and safety," id, § 823 (f).
Because these terms are not further defined by the statute, we
must lock to the purpose of the CsA to understan& their scope.

1

oot
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The CSA was intended to kesep legally available controlled
substances within lawful channels of dlstrlbutlon and use. Seg
S. Rep. No. 91-613, at 3 (1969). It sought to prevent both the
trafficking in these substances for unauthorized purposes and
drug abuse. The particular drug abuse that Congress intended to
prevent was that deriving from the drug's "stimulant, depressant,
or hallucinogenic effect on the central nervous system," 21
U.s.cC. §811€f) ‘

There is no evidence that Congress, in the CSA, intended to
displace the states as the primary regulators of the medical
profession, or to override a state's determination as to what
constitutes legitimate medical practice in the absence of a
federal law prohibiting that practice. Indeed, the CSA is
essentially silent with regard te regulating the practice of
medicine that involves legally available drugs (except for
certain specific regulations dealing with the treatment of
addicts, gee 42 U.S.C. § 257a; 21 C.F.R. § 291.505).

- Even more fundamentally, there is no evidence that Congress,

.in the CSA, intended to assign DEA the novel role of resolving

the "earmest and profound debate about the morality, legality,
and practicality of physician-assisted suicide," Washington v,

‘ Glucksberg, 117 S. Ct. 2258, 2275 (1937), simply because that

procedure involves the 'use of controlled substances. If Congress.
~had assigned DEA thls role under the CSA, it would ultlmately be

DEA's task to determlne whether assistance in the commission cf a
suicide, in compllance with a state law specifically permitting
and regulating such a531stance, nevertheless falls outside the
legitimate practice of med1c1ne arid is inconsistent with the
public interest. These qpestlons, however, are not susceptible
of scientific or factual resolution, but rather are fundamental
questions of morality and public pelicy. Such a mission falls
well beyond the puxrpose of the: CSA. :

The state of Oregon has reached the considered judgment that
physician-assisted suicide should be authorized under narrow
conditions and in compliance with certain detailed procedures.
Under these circumstances, we have concluded that the CSA does
not authorize DEA to prosecute, or to revoke the DEA registraticn
of, a physician who has assisted in a suicide in compliance with
Oregon law. We ewphasize that our conclusion is limited to these

doos
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particular circumstances. Adverse action under the CSA may well
be warranted in other circumstances: for example, where a
physician assists in a suicide in a state that has not authorized
the practice under any conditions, or where a physician fails to
comply with state procedgrés-in doing so. However, the federal
government 's pursuit of adverse actions against Oregon physicians
who fully comply with that state's Death with Dignity act would
be beyond the purpose of the CSA.

Finally, notwithstanding our interpretation of the CSA as it
applies to the Oregon Act, it 'is important to underscore that the
President continues to maintain his longstanding position against
assisted suicide and any Federal support for that procedure.

This position was recently codified when he signed the Assisted
Suicide Funding Restriction Act last year. While states
crdinarily have primary responsibility for regulating physicians,
the President and the Administration nonetheless remain open to
working with you and other interested members of Congress on this
complex but extremely important issue.

Slncerely,

M%

Janet Renc

ce: The Honorable John Conyers, Jr.
‘Ranking Minority Member

@oog
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TO:i ' Melanne Verveer
- Deputy Assistant to the President and Deputv Chief of Staff to -
the First Lady’ :
FROM: - Jac_:k Bresch

Catholic Health Association

i

SUBJ:  Supportive Ca:f‘e of the Dying: A Coalition of Compassionate Care

In light of the growing national debate about physician-assisted suicide, [ thought

" the Flrst ‘Lady might be! interested in learnmg about an .innovative and
_ collaborattveeffort by a number of Catholic health care systems and the Catholic
- Health. Association of the United States (CHA) with regard to the issue of

madequate care of the dymg

, When physmnan-assnsted smcnde was legalized by voters in Oregon in 1994 it

became-clear that public concern about the way modern medicine cares for the
dying’ was at an all-time hlgh The fact that three juries acquitted Dr. Kevorkian

of wrongfullv asswtmg individuals to commlt suicide demonstrates Americans’
;mcreasmg fear of dymg in mtractable pain. : S '

*,l

- gThlS publlc outcry prompted three Cathohc-sponsored health care systems in
_— Oregen' to come together*to respond to pubhc concerns. Joined later by three
"“additional orgamzatlons, they formed Supportive Care of the Dying: A Coalition -
of Compasswnate Care (SCD:CCC). Their shared goal is to ensure that
h compassmnate, holistic supportwe (palhatwe) care is provided. to all people who -

Washingtan, 0C 20005 5409 need it. This’ effort honors; lndlwdual values, diverse cultural attitudes and norms,
Phane 202-296-3993

Fax 202-296-3997

the !ntegrlty of the human spmt ‘a demand for autonomy, the sacredness of life’s

" final phase, and the: reahty of shrinking | resources in order to create cultural
-change in the way the U.S. health system cares for persons near the end of life.

SCD:CCC challenges and enables our health care system to move to person-

: .centered and famnly-centered care in both traditional and non- tradltlonal

commumty settmgs o

Francascan Health System {now Catholic Health lmtlatwel PeaceHealth System
and Provndence Health System o

Carondolet Health System (St Lou:sl the Daughters of Chanty Natlonal Health,
- System {St. Loms) and the Catholic Health Assoclatlon .
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The, coalition’s plan is th_ree-pronged invo‘lying:f
H
. research into actua] needs of persons w:th llfe-threatemng 1llness, thelr
families, and commumtles,l

;

. developmentof a comprehensivesupportive( palliatlvc) care model; and

. pllotmg a mentorsh:p program for health care professnonals that
encourages and rewards holistic and compassnenate care for people.
affected by llfe-threatemng lllness :

First, research conducted through focus groups will ldentlfy the needs and expectations of
persons with life-threatening illness. Flfty focus groups ‘across the. United States will be
organized into separate categories of persons with current life-threateningillness, their family
members, and members of bereaved. famllles, prol'ess:onal careglvers, and commumty
members with little or no experience with death or dymg ' ‘

Next, findings derived from this research will be used- to develop a new model of care that._'
" supports. individuals with hfe—threatemng illness from the point of diagnosis through the

trajectory of illness, dying, death and beréavement. The new model will focus on provxdmg
‘ person-centered and famlly-centercd care, whether that mvolves “healmg into- wellness or
, “heahng into dying.” ‘ : ' :

: Fmally, mterdlsclplmary teams of chaplams, nurses, pharmaclsts, physnclans, and soelal_ :
workers will méet with colleagues across the U.S. to mentor one another in the skills,
knowledge, attitudes, and behaviors of this new culture of caring. These teams will be able to
reach out to colleagues in both tradltlonal settings (i.e., acute care hospltal home care
programs, outpatient clinics, and long-term care facilities) as well as non-traditional settlngs
(. €., schools, mdustry, homeless shelters, churches, and social servnce agencles’) '

|

.
SCD:CCGQs not in competmon with the hospice program Hosptce has
made great strides in compassuonate care of the dying, but its services
generally are limited to individuals who have six months or-less to live.
The average termlnally ill person spends only 52-56 days in the care of
the hospice program. This Ilmnts greatly the person’s and the family's

~ ability to benefit from'the posntlve support the service has to offer. “Also,
only 10 to 12 percent of: termmally ill individuals . enroll in hosplce
programs in the Umted States :

t
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Funding for SCD:CCC relies in great part on the resources of the five member systems and

CHA. The members are contributing either financially and/or with in-kind services or staff -

~ time to ensure the success of the coalition’s efforts. The Project on Death in America (Open
Society Institute) has recently approved a $50,000 grant, and SCD:CCChas applied for a grant
from the Robert Wood Johnson Foundation. In a spirit of bipartisan support, Congress has
recommended that the HHS Agency for Health Care Policy and Research give full
consideration for a grant to SCD:CCC.

Supportive Care of the Dying: A 'Coalitio‘n of Compassionate Care acknowledges that the
responsibility for culturalchangein health care'can and must begin with Catholic health care.
It accepts the challenge of integrating the best of health care with realities in our communities
in a coordinated effort to promote respect apd dignity for persons experiencinglife-threatening
illness, dying, death, and bereavement. SCD:CCC does this with full acknowledgment that for
some we can cure, for others we cannot, but for all we can provide respect and dignity, and
compassionate care and comfort all the days of the journey.

[
’em:IOSu.re: “Danger Signs: Coalition Points to Causes and Consequences of Inadequate
Care of the Dying,” Health Progress, March/April 1996.

cc: flex;s M. Herman, Ass1stant to the President and Director, Public Liaison .
o Marilyn Yager, Deputy Assnstant to the Presxdent and Deputy Dlrector,
Public Llalson
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Caalmon Points to Causes and. Comequences'
Of Imdequm‘e Care esf the Dvmg
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BY ALICIA SUPER, RN,
& LAWRENCE A.

- PLUTKO

‘consultant at’

Providence/Portland -

Medical Ceniter,
Portiand, OR, is

project coordinator

of Supportive Care

- of the Dving: A

Coalition for .
Compassionate
Care. Mr. Plutko, .
director of the
Office of Theolagy
and Ethics, Sisters
of Providence
Health System,

Seartle, 15 chasrper-
son of the coalition.

This is the firs in
a series of articles
on the coalstion’s
acriviries,

t least 80 percent of the deaths in
the United States occur in inpatient
settings, primanly acute care hospi-

ot dving persons ¢nroll in hospice
programs. Although most healthcare resources

_and quality improvement ctforts are targeted

toward curative therapy, the fact remains that

", human bcmgs dic. Unfortunately, much like the

greater community, heaitheare profcssnonals avoid

" dealing with death and dvmg and are unaware
‘that carc of'the dving may be grossly madcquatc

, Healthcare facility leadérs should examine their -
~ organization for indications that care of the dvmg

‘mav be. madcquatc (se¢ Box on p. 51). For those’

" who find such danger signs) this article ‘outlinés’’

the factors that lead to inadequate care and some

- — h h steps t.hat can hclp rchc\c thc problcm
Ms. Super, a pain .
; - Bumms 10 Ansnum CARE
nP.mcnts and families rcpcatcdlv express t their need
“for suppor:s bascd on gompassxon and canng, vet

. Summary Dymg patnems and the:r fammes

repeatedty express their need for supports based on

compassion and caring, yet healthcare efforts focus

on often ineffective technolog;cal interventions and

procedures. Professional healtpcare schools prowde-

little or no formal.training m pain and palliative

symptom management orin the multidimensional -

approach to care of the dying. And the pace of

change in heatthcare leaves littie time for communi-

cation between the patient, family, and caring team.
Physician denial of death and dying has a significant
impact on chmcal decision making and m«sleads
healthcare administrators about prionties.

Even when clinicians want to practice honstuc
" supportive care, they are often unable to because

of competing product;ynty demands and lack of

. APRIL 1996 : o d

.-

tals. Only 10 percent to 12 percent

_healtheare etforts focus on often inctfective tech-

nological interventions and provedures.. Thosé
services which do exist tor end-ot-life care arc
bascd on clinician and phvysician assumprions
about what dving persons and families need.

‘rather than théir acrual assessed needs.

Lack of Trainisg Phvsicians cntcr their profession
with the goals of curing, promoting living, and
applving new science to physical healing.

Proicssnonal healthcare schools provide little or

no formal training in pain and palliative symptom

» management or in the multidimensional
-approach to care of the dnng Unable to recog-

. nize the dving process (see Box on p- 52, physi-
‘ians often, transfer- ‘patients to. intensive care;
" units,’ where the natural process is seen as a medi-
‘cal complication. They’ aggressively bartle medical

, gomphgauons with ventilators, dxalvsls, surgerices,
_-and other’ technol ogxcal interventions—only pro- :
_longing an inevitable deéath. -

Lack of Time . The Ppace of change i in healthcare is

V-“pushmg physicians and othcr professionals to

~J¢‘.~-....-.,...-~o ..................

"reimburs'gm'erit. Inappropriate therapces may be
-initiated to justify continued care in acute and

skilled nursing envtronments Because heaithcare
professionals may not inform families about what
can be.-done in the way. of supportive care; they
may choose to “do everything,” which often means

'using inappropriate treatments.

Suppomve Care of the Dying: A Coalmon for
Compassionate Care isa umque coliaborative effort
10 help change the cufture of dymg in healthcare

and to help Catholic and other organizations offer

appropriate care based on respect for the sanctity of

llife. regard for human dignity. and a commitment to

stewardship. The coalition intends to develop a com-
prehensive supportive care.model built on Catholic
values and tradition.

"HEALTH PROGRESS
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treat more patients in less time using tewer
resources. This leaves little time for high-quality
communication between the patient: family, and

- caring team. Many medical résidents report

exhaustion and severely diminished empathy dur-

Ang their training as a result of long hours: unrea-".

- sonable cascloads; and-unrealistic expectations ot -
" superiors. hospital statl, and patients themseives.
A medical resident recently comphained to us
© that he had become “mean” because of the pres-

‘sures of his residency program. This vouny physi- -
* cian openly grieved over his decreased sxmpath\
+ and empathy with patients. He said he would not

survive his residency if he continued to care. to
show ¢ompassion, and to advocate. for patients

‘who needed more time and multidimensional sup-
‘port. And he teared he would not be able to--
regain his empath\ once his rrs:dcn\.\ was cont-
- plete.

.Phys:cun Denial  Healtheare profcssnonals regularly

witness pain. sutfering, and death in an’ environ-

- ment that discourages, acknow: k:dgmcnt of these -
- events. Physicians, in particular, are groomed in'
medical schools to remain somewhat distant and * |
aloof from such realitics. While nurses may have

opportunitics to cxpress fcelings about a patient’s

dearthi, physicians are often lett our of such -
debricfings or avoid ‘such interactions with- non-
_physician colleagues. This practice promotes con-
tinued ;denial of death and dving among health- -
“care protessionals. As noted in a recent study,'”

denial has a significant impact on clinical decision
making and misleads healthcare adm:mstramrs
about prioritics.

Lack of Reimbersement - ‘Even when chmuans want

‘to practice holistic supportive’ (palhatnc) care,

thev are often unable to because of competing

productivity demands and lack of reimbursement.
Healthcare resources are almost exclusively tar-

geted for curative intervention: ¢nd-of- life care 1s

1 low priority. Revenue-generating services are

highly valued in the heaithcare svstem, but we

- commonly fail to measure end-of- life care against

a different remplate of resourée sh:mng and indi-

- rect revenue production.

Even when dving is recognized and the hcalth

care team has communicated this to the family,
inappropnatc therapies may be initiated to justify .
continued care in acute and skilled nursing envi:-
ronments. The natural d\mg process includes *

progressive inability to swallow, a reduction in
renal tunction, and subsequent inability for the

"body to handle tluids.. When artificial means. of

infusing fluids are'used in dying patients, the

v

_HEALTH PROGRESS

skifled nursing facility placement. or (2) allowing

" the natural. -dving ‘process to proceed and paving

pmatdx for care in intermediate care facilities or
at home with hired care givers. a tamily often opts

Al

potcnml ror puimonurv cd¢ma is hclghtcncd

However, when faced with the choice of (1) -
~allowing i mtm\cnous teedings or tluids to msntv, )

insufance covcragc for continued acute care or

(with thc hcakhgarc team’s cmoungcmcnn tor

¢

. thc tormcr. -

DANGER SIGNS‘ ]

Re\dew the followmg "danger signs that care of the dylng may be
|nadequate. nota how many are preaent in your system

D Patients are dymg in acute care facmtaes without farmily and staff
' ‘communication about the impénding death.

. [ Heaithcare staff uses “sanitized” language for deazh and dymg {e. g

. “the patient. has expxred *the patient is gone™).. .
D There'is no. rouune monitoring of outcomes for care of the dymg,
D A.general assumptlon exists that local hosplce orograms have * got
( the problem covered.” '
El Physicians cite fear.of Imgauon as the rauona le for transfemng dymg
' patients to intensive care units. "

' El Admmlstrators rely on professuonai education alone to change chm-

*+ cal practice.
D The words “There's nothing more we can do" are commonly used in-

. ; referenceé to a dying person. : “ .
Im) Chmcaans believe that all panents or families must make decasms o

* | about wrdmpuimonary resuscitation,
El No suppcrt is ava:lable for healthcare profess:onals who work w'th
dymg persons and their families.

E _D The house staff is exhausted. ' '
' _D No formalized bereavement fo"owp is offered 10 SUrvivors of per-

. sons who died as mpauants

i D No dlagnosvs-related group exists for supportive ( palluatwe) care
e D No routine spmtual assessment is mcluded in the patient reoord.

Cl Board of directors never asks and is never told about cnatlenges :
1 healthcare profess:onals facein dea!mg with care of the dying.’

a Average length of stay ir hospice program is less than 120 days.

a Amﬁaal nutrition and hydration are commonly matzated when dying
pat:ent loses ability to swallow. :

C! Physicians believe that patlent deaths mean “physician failure.”
D Everyone believes that complenon of advance directives w«l! sotve .

problems usted above

D:d you fmd more than three or four Yanger signs” in your system7
lf so. the nsks of pain and suffering are very great. We urge you to:
champlon change in your system's culture of caring for persons
thh lrfethreatemng ;llness B : :

"MARCH

“APRIL.1996 m 51

U S VSIS A



http:physici.ln

£

s

¢

DANGER SIGNS

. moting these interven-

“may be initiated to sup-

Likewise, although
83 percent to 95 per-
cent of pain can be
adequatelv managed by ¢
the. oral or rectal
administration of anal-
gesics and adjuvanc
medications and other
“low-tech™ interven-

tions, -more costiv,
intravenous intusions

port skilled  care.
Clinicians are not pro-

tions ~because they
want to overtreat pa- ¢
tients or mnappropriate-
Iy utilize resources: they may believe they are act-
ing in the best interest ot their patients and fami-
lies. Many clinicians.are not aware of the availabil-
ity of comprehensive supportive care, and, more-

‘over, it is noravailable in many communities.

'\lthoug.h hospuc programs routinely provide

PHYSICAL MANIFESTATIONS

OF THE DYING PROCESS

o Decreasing pulse . .

‘ culabon)...

. When deam :s the expected outcome the follm}vmg s:gns and symp-
k'mms are seen as naturat occurrences. rather than medncal compuca- -
tions 10 be nbstmcted or. prolonged T S
'ooﬁngpefsonreﬂmfond .
sincreasing weakness ... . t :
& Social wrmdrawa} frefusang visits from nenghbors and friends)...
s Somnolence (increased sleeptness regardless of whether a person
as taking opioids for pain or symptom management)
* Voice intially hoarse, then a wh:sper
® Refuses fluids . . .
» Emotional withdrawal from ioved ones .
« Oysphagia (progressive inability to swallow) .
* Decreasing blood pressure .. ..
* increasing pulse ﬂnmally) .....
o Cool. moist extremities . '

« Mottling (a purplish color variation in skm mdncaung decreased cir-

« Cheyne-Stokes respsratxons (an uneven resplratory pauem with pro-
gress:veh; prolonged pauses) . .

» Cessation of respiration . .. S ;

« Cessation of heartbeat . . . S . .

i

3

anv clinicians
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emotional. spiritual,
and social support to
patients and families
during illness, and
bercavement support
to the tamily after the
patient’s death, acute
care and long-term care
facilities rarely provide
these services. The eni-

the a"aﬂabﬂity Of | " sis of losing a loved

onc without support
and ‘empathetic assis-

- tance ¢an lead o com- - -

plicated griet” Isolanon
and .abandonment dur-

: lead to increased risk or
morbidity and mortalzt\ ror survmmz tamily
members. ‘

Famifies’ Role in Decision Making Another factor otten
increasing the use of inappropriate technologies
thar only prolong the dving process is the
patient’s and family's involvement in decision
making. By asking patients and families to
“choose™ whether to use a therapy such as venrila-

- tion or dialysis, physicians imply there is a choice.

Our deceptive presentation of “odds™ (e.g., a S
percent chance of surviving™ versus a *95 percent
chance of dying™ with-a certain treatment) influ-
ences patient and family decisions.. When possible
benefits and burdens are clearly and fairly repre-

. sented. p.mcnts may choose to torgo inappropri-

ate treatment. Howevér, many families cannot
bear to think they are “llowing™ their loved one

to die and urge the physician to “do evervthing.”

Because healthcare protessional mav not be aware
of or tail to inform tamilics aboutr what cin be
done in the way of supportive care (keeping peo--
ple comtortable while they die naturally ot dis-
caset, “doing evenvthing™ often means utilizing:
inappropriate treatments.

Physicians and other healthcare professionals
mav crroncously-believe they are at risk of litiga-
tion if they refuse to tollow tamily directives even
when interventions are blatantly turile. In many

" situations, when patients have communicated

their wishes to the physician and have written
directives to avoid inappropriate-treatment at the
end of life. physicians still will treat the patient
when familics demand it. Not only is this a direct
violation of the person’s informed choice (with
possible legal ramifications), it also places undue
burden on the family when this treatment must

HEALTH PROGRESS

ing bercavement often
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' Figure, p:34). : 7
" The Loahtlon mtcnds to dc\ clop a mmprchcnf' N
sive’ suppormc care model that could be imple-
- mented i in any healthcare organization across the *
'anltcd States. The’ model- will'be piloted in
: sclcacd Catholu hcnlthurc settings, but infor- A
: .'a'manon will be shared outside of Catholic health="
‘care as well.. A!thouw,h this:model is being built -
‘on | Catholic values and: tradmon the permeable
o modcl boundaries will allow:a respecttul balance
. between community and indiv ndual values,
" norms, md expecration. '

» A compli ficated t\trcn\ ement tollo“ s for mmlhcs

who believe they have bctr:ncd their loved ones
- by forcing unwanted rreatment-on them or u

ults-

ulnmarély bc discontinuc’d‘to allow the patich; to
_die. :

mately deciding to stop treatment. Some family

members agtuall\ tecl thc\ have made a decision
to “kill” their loved ‘'ones by allowing the physi-
vian to discontinué a ventilator or some, othcr

- death- prolongmz tcuhnolom

SUPPORTIVE CARE OF THE DrikG

Supportive Care of the Dving: A (,oalmon for
Compassionate Care is 2. unique col labordtive
etfort to help change the culture of dyving in
healthcare and to help Catholic and other organi-

zations offer appropriate care based on respect: -
for the sanctity of life, regard for human dignity.

and commitment to stewardship. (S¢e Box.) .
" Although the coalition’s title refers to dving.

thc six member organizations recognize that the’

bcst way to care for the dving is to intervene

for thc ramllv after.the pat:cnt s dcath (scc

.lﬂd Lommunm SC!‘\'K.C GRCHCICS

”
“

1
)
'
H
1}

ey . V S
uplmar\ hcalthc.m: ttam and uommumtv sup .

ports :
! High- pnont\ high- qualm suppom\c care is

”nnt only the “right”™ thing to do. it also promotcs

1mpr0\cd patiet and family coping and satistac- - .,
tion. enhances job satistaction tor healthcare pro- -
fessionals. creates an “environment of care™ that

- serves the entire sy stcm and community, and gen-
" crates mdm:x.t revenue in the form of indiv :du.ﬂ

]
and mdustr\ donations. to system toundmons

Couumu 'WoRK.IX PROGRESS ,

While the goalmon 15, building and testing the =
model. intermediacé products will be avai lable. - L
-\n ‘inirial prodm.: is a needs assessment. Various
fmus group sessions to. be held across the ¢oun-

B Ty berween March and June-will elicit from five, .

Unlike, thc ‘current situation in w hnch pcrsons.

K

D are viewed as pancnts who must come to the
healthcare svstem for care. the supportive care
" model will . promote scrvice to persons in their’
own suppom\c environments. This will require
.that such services move bevond the' traditional
““walls”
‘homes, social service agencies, and rural environ-

and into industry, schools, churches,

- ments. Services will be wilored to individual and

iHEALfH"PRQGR.ESS,“,. ‘

"Lommumtv neceds and be supporrcd by health

benetits ;md paver svsterns. ¢ . !
The suppom\c care model will bc pcrson and

family centered rather than discase and physician

centered. A dyvhamic care plan will be developed

- jointly by the pcrson with life-threatening illness,
the !amdx (ot ongm andyor ghotcm thc mtcrdxs- .

L

B

much carhcr Thc tmcuton' of illness, bcmns ac !
the time of diagnosis of a life- thrc:tcnmg illness .
-and ends after (.omprchcnsuc bereavement . care.

o ° Protcssnonal care: gwcrs ot pcrsons Wlth hfc-

mgctcd groups the actual information; program,

-and service needs of individuals dealing with' life-

thrcatcmng illngss.. The focus group mcthodolo-

-gv.is now being: pl|0tcd in séssions with:

o Persons with current life- thrcatcnmg 1llncss

i @ Personal care. gl\crs (famnl\" !ncnds. xolun- .
técrs) R o v
| o Bereaved farily mcmbcrs ‘ I L

. SPORTIVE CARE OF TH DYING:

A COALITION FOR COMPASSIONATE CARE

}

.TheSuppomveCareofmeOyingeoahﬁon wasfow.mded ln1995byme
Catholic Heaith Assocnatton and. five Cathohc healtticare systems*

1. Carondelet Heaith System St Louis: Daughters of Charity National )

Health System St Louis;. Francnscan Health System. Aston, PA;
PeaceHeatm Bellevue, WA; and Prowdence Health System. Seattle. The
coalmonsgoais areto: . o

|*  e.Assess the cun’ent level of care to ndennfy deveiop. and share deliv-

. [ ’ery modets perzalmng to: ali dumenswns of care. for the. suffermg and

dying .
. Develop and tmplement a. paradtgm of compassnonate care that
© integrates ethical. clinical, and spiritual dxmenssons Lo
» Develop educational programs for orofessnonal care gtvers fami-
lies, and the broader communny ; ,
... Establish critena and measurement gundehn&s to asseas procesr
es, outcomes of education, compass:onate care services, and methods
of assigning accountaburty for these gusdehnes and processee L
o Foster networking among care givers and identify resources wn‘_hm,
the: broader community that. support compassaonate care af persons
mth llfe-threatenmg tl}ness

®

ST T
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DA

threatening illness ‘
.  Community mem- .
bers with little or no -

cxpcrjcncc with death | ‘ eaders must sion

or dving

Intformation. gained
trom the needs as;css—
ment will be used to
improve the recom-
mended model of sup- .
portive care in order to’
produce information, '
programs, and services
that more appropriate-
Iv and directiy address
nceds. These include:

s Education and
training modules :

& Hands-on mentor prozram to ensure assimi-

lation of new know lcdgc and skllls into Lurrcnt .

clinical practice i

-  Guidelines tor both cllmcal practice :md lead-
_ership competencies to promote excellence and a
high profile for end-of-life care and resource illo-
cation L

¢ A quarterly prolcct newsletter, Suppornw

Votce, 10 keep members and the broader commu-
nity abreast of progress and developments (The
first edition of the ncwslcttcr was maxlcd in the
first quarrer ot 1996 ) '

\ ano Assunmous

L'nnl we know morc about the' actual nccds of -

“persons living, the experience of life- thrcatcmng

- illness, we risk both underserving persons in need
and overutilizing expensive resources for inappro-

E
i

Llfﬂhreatenlng mness

t

Bereavement

Curative Afrempts

Palliative interventions X

Comfort Care Only ’»

Hospice Care

e AP e e = e e e e

Comprehensive Supportive Care : |

t
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the Umted States.

priate care. Advance

directives, software 1o
facilitate clinical deci-
making, and
physician-assisted sui-
inittatives are
smokescreens to avoid
dealing with death and
dving and to provide
the illusion of control
 with end-of-life issues.
Laws, documents, and
blips on computer
monitors cannot tacili-
tate the kind of care
people really want and
need when faced with
life-threatening illness.
Just as the care of rhts popu]anon requires time
and commirment from compassionate, skillful clin-
icians and welcoming communities. the training
tor and implementation of this care will require

permanent change and committed resources.

Hence leaders in healthcare, govcnimcnt and local

~ communities must assume their proper advocacy

roles to change the. culrure of death and dving in

the United States and brmg to life these w ords‘
rrom the coaht:on s mnon statement:

In a manner consistcht with Catholic
tczuhmg, we believe that patients have a

- nght to maximal comfort regardicss of the. . .-

-stage of their discase or their life expectan-
-cy. We dre committed to prcmdmg qualiry -
care in a way that'a lleviates p:un and mini-

mizes suﬁ‘cnng

We are commitred, as w: cll to cstabllsh :
ing and maintaining standards whereby
physicians and other members of the
healthcare team will be held accountable in
working toward this goal. Interdisciplinary
clinical teams are an effective antidote to-
fragmentation of care, while promoting
accountability. As values-based organiza-
tions we are committed to focusing our
encrgics and to providing resources to fur-
ther enhance the visibility of this issue with-
in our healtheare systems and bevond. o

:‘a@ For more information on the coalition, or fto
receive the newslerter, contact Project Coordinator Alicia

Swper, Providence Health System, 4805 NE Glisan Se.,

2E09. Portiand, OR 97213-2967: 503-215-5033.

HEALTH PROGRESS

RO
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THE ASSISTED SUICIDE FUNDING RESTRICTION ACT OF 1997
What does the bill do?
The bill ensures that federal tax funds are not used to pay for and promote assisted

suicide or euthanasia. Section 2, the “General Prohibition. on Use of Federal Assistance,”
prevents funding for items or services “the purpose of which is to cause, or assist in causing,

" the suicide, euthanasia, or mercy killing of any individual.”

The bill then identifies those federal programs from which funds cannot be used to
support assisted suicide, including Medicare, Medicaid, Federal Employees Health Benefits

(FEHB) plans, medical services for federal prisoners, and the military health care system.

In addition, the bill amends the Patient Self-Determination Act to clarify that federal
law does not impose a mandatory requirement on health care facilities in states where assisted
suicide has been legalized to advise every patient upon admission. about his or her “right” to
obtain lethal dmgs for suicide. «

Why is the bill needed?

On Januvary 8, 1997, the Supreme Court heard oral arguments in two cases in which
federal courts of appeal have declared a constitutional right to assisted suicide. In the state of
Oregon, in which assisted suicide has been legalized by referendum, officials have stated that
Medicaid dollars will be used to.fund assisted suicide once its law, currently in litigation,
goes into effect. The question of whether federal funds and facilities will be used to fund and
promote assist suicide could arse in any Junsdlctxon in which it is legahzed

Does the bill aﬁ'ect withholding of medlca! freatment, nutrition, or pain relief? |

The Assisted Suicide Funding Restriction Act does not create any limitation regarding
the withholding or withdrawing of medical treatment or of nutrition or hydration, nor does it
affect ﬁmdmg for abortion or for alleviating pain or discomfort for patients. The Rule of
Construction in Section 3 rermoves any doubt on this score.

Where does President Clinton stand on assisting suicide?

When asked in the 1992 campaign about legislation to allow assisted suicide, President
Clinton said, “I certainly would do what [ could to oppose it." On November 12, 1996, the
Clinton Administration filed “friend of the court” briefs with the Supreme Court in opposition
to physician-assisted suicide. In the brief for the Administration, Solicitor General Walter
Dellinger wrote, “There is an important and commion-sense distinction between withdrawing
artificial supports so that a dlscasc will progress to its mcwtablc end, and providing chemicals
to be used to k!H someone.”

Where does the pubiic stand on tapryer funding of assisted suicide?

87% answered “No™ when asked, “Should tax dollars be used to pay for the cost of
assisting suicide and cuthanasia?” in a national Wirthlin poll in November, 1996.



WNnited States Sengte

WASHINGTON, DC 20810

January 8, 1997 A R
ASSISTED SUICIDE F_U’NDING RESTRICTION ACT ‘

Dear Colleague:-

Today the Supreme Court will hear oral arguments in two cases, Washington v.
Glucksberg and Vacco v. Quill. Both of these cases involve the question of whether there is
a constitutional right to assisted suicide. While the fundamental issues before the Court are
complex and controversial, there is one point on which an overwhelming majority of
Americans agree: 37% of the public believes that tax dollars should not be spent to pay for
assisting suicide or euthanasia. Regardless of their personal views about this practice,
taxpayers clearly regard federal finding of assisted suicide as inappropriate.

" We intend to introduce legislation early in this Congress, the Assisted Suicide Funding
Restriction Act of 1997, that would ensure that federal tax dollars are not used to fund or
promote assisted suicide. This bill was introduced at the end of the 104th Congress in both
the House and Senate and had significant bipartisan support in both bodies. The legislation
does not attempt to answer the complex question of whether assisted suicide should be
legalized - it simply prevents federal funds and federa! programs from being drawn into
promoting and paying for it. «

Without this bill, taxpayer funding of assisted suicide could be imminent. Oregon has
passed legislation to legalize physician assisted-suicide, and the state’s Medicaid director has
already announced that the state will begin subsidizing assisted suicide through Medicaid once
the legal challenges to its law have been resolved. We don't believe this has ever been
- Congress’ intention, and we should not stand idly by and allow it to happen. ‘

If you would like to join us in cosponsoring this bill when we introduce it, or if you
have any questions, please cail one of us or have your staff contact cither Stephanie Mohl
with Sen. Dorgan at 4-2551 or Annie Billings with Sen. Ashcroft at 4-6154.

Sincerely,

Byron{.. Dorgan. John Ashcroft
U.S. Senator ‘ U.S. Senator
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MEMORANDUM
January 21, 1997

TO: Chris Jennings
FR: Stephanie Mohl, Leglslatlve Assistant for Sen. Byron Dorgan

¢

RE: Sen. Dorgan’s Assisted Suicide Funding Restriction Act

Chris, I'd like to talk with you briefly about getting the Clinton Administration’s
endorsement for Senator Dorgan’s Assisted . Suicide Funding Restriction Act. As you may
know, this is a bill (S. 2108) that my boss introduced at the end of the 104th Congress, with
bipartisan support, to prohibit the use of federal funding to pay for physician-assisted suicide,
and he intends to re-introduce it early in the 105th. The bill covers all federal health
programs: Medicare and Medicaid are obviously the big ones, but it also includes FEH.B
plans, IHS, defense and veterans health facilities, etc.

Since the Administration has alréady announced its opposition to assisted suicide
through the amicus curae briefs it filed with the Supreme Court, opposing federal funding for
this practice would be consistent with that position. Also, recent polls suggest that an
overwhelming majority of Americans (87%), regardless of their personal views on this issue,
don’t believe assisting in suicide is an appropriate use of federal tax dollars.

This is legislation that should be non-controversial and gamer support from all
portions of the political spectrum. We're not aware of opposition and view this bill as a good
opportunity for Democrats and Republicanis to demonstrate that they can work together to
accomplish something the American peopie support. .

. I’m sending along Senator Dorgan’s Dear Colleague and a summary of the bill. After
you've had a chance to look this over, I'd appreciate your giving me a call at 224-3488 to
discuss the Administration’s support.
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MEMORANDUM
December 18, 1996

. TO: Chris Jennings ; '
. FR: Stephnme Mohl, Legnslative Assnstant for Sen, Byron Dorgan

- RE: Sen. Dorgan’s Assisted Suicide Fundmg Restriction Act

Chris, I'd like to talk with you briefly about getting the President’s endorsement for
Senator Dorgan’s Assisted Suicide Funding Restriction Act. As you may know, this is a bill
that my boss introduced at the end of the 104th Congress, with bipartisan support, to prohibit
the use of federal funding to pay for physician-assisted suicide. The bill covers all federal
health programs: Medicare and Medicaid are obviously the big ones, but it also includes

~ FEHB plans, IHS, defense and veterans health facilities, etc.

Since the Administration has already announced its opposition to assisted suicide
through the amicus curae briefs it filed with the Supreme Court, opposing federal funding for
this practice would be consistent with that' position. Also, recent polls suggest that an
overwhelming majority of Americans (87%), regardless of their personal views on this issue,
don’t believe assisting in suicide is an appropriate use of federal tax dollars.

This is legislation that should be non-controversial and gamer support from all
portions of the political spectrum. We’re not aware of opposition and view this bill as a good

‘opportunity for -Democrats and Republicans to-demonstrate that they can work together to

accomplish something the American people support.
I’'m sending along Senator Dorgan's floor statement from earlier this year, which

further describes the bill and the need for'it. After you've had a chance to look this over, I'd
appreciate your giving me a call at 224-3488 to discuss this further. :



THE ASSISTED SUICIDE FUNDING RESTRICTION ACT

Mr. DORGAN. Mr. President, I rise today to introduce
legisglation, along with Senator Ashecroft, that will prohibit
Federal funds from being used for the costs associated with
assisted suicide.

~ I understand that the decisions that confront individuals
and their families when a terminal illness strikes are among the
most difficult a family will ever have to make. At times like
this, each of us must rely on our own religious beliefs and
conscience to guide us. But regardless of one's personal views
about assisted suicide, I do not believe that taxpayers should be.
forced .to pay for this controversial practice. The majority of
taxpayers I have talked to do not want their tax money used to
assist in suicides. 1In fact, when asked in a poll in May of this
vear whether tax dollars should be spent for assisting suicide,
B3 percent of taxpayers feel tax money should not be spent for
this purpose. ,

The Assisted Suicide Funding Restriction Act prevents any
Federal funding from being used for any item or service which is
intended to cause, or assist in causing, the suicide, euthanasia,
or mercy killing of any individual. The programs covered under
this bill include Medicare, Medicaid, the military health care
system, Federal Employees Health Benefits (FEHB) plans, Public
Health Service programs, programs for the disabled, and the
. Indian Health Service.

This bill does make some important exceptlons. First, let

" me make clear that this bill does not limit the withholding or
withdrawal of medical treatment or of nutrition or hydration from
terminally ill patients who have decided that they do not want
their lives sustained by medical technology. Most people and
states recognize that there are ethical, moral, and legal ‘
distinctions between actively taking steps to end a patient's
life and withholding or withdrawing treatment in order to allow a
patient to die naturally. Every state now has a law in .place
governing a patient’s right to lay ocut in advance, through an
"advanced directive,” "living will," or some other means, his or
her wishes related to medical care at the end of life. Again,
this bi1ll would not interfere with the ability of patients and
their families to make clear and carry out their wishes regarding
the w1thholding or withdrawal of medical care that is prolonging
the patient's life.

This bill also makes clear that it does not prevent Federal -
funding for any care or service that is intended to alleviate a
patient's pain or discomfort, even if the use of this pain
control ultimately hastens the patient's death, Large doses of
medication are often needed to effectively reduce a terminally
ill patient’s pain, and this medication may increase the patient’'s
risk of death. I think we all would agree that the utmost effort
should be made to ensure that terminally ill patients do not
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‘ Finally, while I think Federal dollars ought not be used to
assist a suicide, this bill does not prohibit a state from using
its own dollars for this purpose. However, I do not think
taxpayers from other states, who have determined that physician-
assisted suicide should be illegal, should be forced to pay for
this practice through the use of Federal tax dollars.

B I realize that the legality of assisted suicide has
historically been a state issue. Thirty-five states, 1nc1uding
my State of North Dakota, have laws prohibiting assisted suicide
and at least eight other states consider this practice to be
illegal under common law. Only one state, Oregon, has a law
legalizing assisted suiclide.

However, two circumstances have changed that now make this
an issue of Federal concern. First, Federal courts are already
handing down decisions that will have enormous consequences on
our public pelicy regarding assisted suicide. Second, we are on
the brink of a situation where Federal Medicaid dollars may soon
be used to reimburse physicians who help their patients die.
Should this occur, Congress will not have considered this issue.
I believe it was never Congress’ intention for Medicaid or other
Federal dollars to be used to assist in suicide, and I hope we
will take action soon to stop this practlice before it starts. If
Congress does not act, a few states, or a few judges, may very
well make this decision for us.

In two separate cases this year, Compassion in Dying v.
State of Washington and Quill v. Vacco, the Federal Ninth and
Second Circuit Courts of Appeal, respectively, have struck down
Washington and New York State statutes outlawlng assisted
guicide. 1In the Compassion in Dying case, the -Ninth Circuit held
that the “right to die" is Constitutionally recognized and that
Washington State’s law prohibiting physicians from prescribing
life-ending medication therefore violates the "due process”
clause of the Fourteenth Amendment for terminally 111 adults who
wish to end their life. In Quill v. Vacco, the Second Circuit
also found that a state law prohibiting physician-assisted
~sulcide violates the Constitution, but it did not agree with the

Ninth Circuit's reasoning that such a law violates the due
process clause. Rather, the Second Circuit held that the New
York State law was unconstitutional because 1t violates the
‘equal protection” clause of the Constitution. The Supreme Court
could decide to take up one or both of these cases as early as
next year.

Ironically, in a third case, Lee v. Oregon, a Federal
district court judge also used the "equal protection’ clause as
the basis for his decision -- but he ruled that Oregon’'s 1994 law
allowing assisted suicide for the terminally ill violates the
Constitution, and the judge enjoined the implementation of
Oregon's law. However, this decision has been appealed to the
Ninth Circuit Court of Appeals, which has already affirmed a
Constitutional ‘right to die.” The Ninth Circuit's decision,
which is expected to coverturn the district court and lift the
injunction against Oregon's law, could be handed down any day.
The State’'s Medicald director has already stated that, when the
injunction against Oregon's law is lifted, Oregon will use '



Medicaid dollars to pay for the costs associated with a physician
assisting in suicide.

I hope you agree with me and the vast majority of Americans
who oppose using scarce Federal dollars to pay for assisted
suicide. 1 invite you to join me, Senator Ashc¢roft and 14 of our

colleagues in this effort by cosponsoring the Assisted Suicide
Funding Restriction Act. '



THE ASSISTED SUICIDE FUNDING RESTRICTION ACT OF 1996

What does the bill do?

The bill ensures that federal tax funds are not used to pay for and promote
assisted suicide or euthanasia. Section 2, the "General Prohibition on Use of Federal
Assistance," prevents funding items or services "the purpose of which is to cause, or assist
in causing, the suicide, euthanasia, or mercy killing of any individual."

The bill then specifically spells out areas in which funds cannot be used: programs
for individuals with disabilities, the public health service system, Medicaid, Medicare,
long-term care ombudsman program, block grants to states for social services, Indian
bealth care program, the military health care system, Federal Employees Health Benefits
plans, health care for Peace Corps volunteers, medical services for federal prisoners,
District of Columbia appropriations, and Legal Services. In addition, the bill amends
the Patient Self-Determination Act to ensure that federal law does not impose a
mandatory requirement on health care facilities in states where assisted suicide has been
legalized to advise every patient upon admission about his or her "right" to obtain lethal
drugs for suicide.

Why is the bill needed?

In cases likely soon to go before the U.S. Supreme Count, federal courts of appeal
have declared a constitutional right to assisted suicide. In a state in which it has been
legalized by referendum, officials have stated Medicaid dollars will be used to fund it
should the law, currently in litigation, go into effect. The question of whether federal
funds and facilities will be used to fund and promote assisted suicide will arise anywhere
it becomes legal. ~

Does the bill affect withholding of treatment or pain relief?

The "Assisted Suicide Funding Restriction Act" does not create any limitation
regarding the withholding or withdrawing of medical treatment or of nutrition or

“hydration, nor does it affect funding for alleviating pain or discomfort for patients. The

Rule of Construction in Section 3 removes any doubt on this score.

Where does President Clinton stand on assisting “micide?

When asked in the 1992 campaign about legislation to allow assisted suicide, he
said, "I certainly would do what I could to oppose it." On April 17, 1996, his
spokeswoman Mary Ellen Glynn publicly reaffirmed to the press the President’s
opposition to assisted suicide.

Where does the public stand on tax funding of assisted suicide?

83% answered "No" when asked "Should tax dollars be spent to pay for the cost of
assisting suicide and euthanasia" in a national erthlm Worldwide poll May 28-30, 1996
with a 3.1% margin of error.
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7. ABORTION/ASSISTED SUICIDE

~ :Key point: the restriction on abortion funding in Medicaid has never been included in the
Medicaid statute - it has always been part of annual appropriations riders.
. The Republican plan would incorporate into permanent Medicaid law a restriction
allowing funding for abortion for low-income women only to save life of mother or if
pregnancy resulted from rape or incest.

'S.  FUNDING FORMULA

Key point: regardless of all the argum}ents about funding and flexibility, the realiiy‘ié that
their block grant caps the program at unsustainable federal funding levels. '

i

. Whlle Repubhcans claim their block grant formula glves states more equxtable funding,
in truth states get less -- and ﬁxed -- funds. . '

. Their formula caps the program at less than 2 percent per year per capxta growth ’
‘ according to CBO -- that is less than mﬂanon and 70 percent below pnvate sector growth
rates ‘ .

. The President’s plan hrruts growth to 5. 5 percent per caplta - and even that is less than
prlvate sector growth of 7 percent.

3

e Asa block grant, their formula bréaches the 30 year federal financial commitment to
maintaining shared responsibility in financing the program with the states. The block
. grant is not adaptable to future economic changes and state decisions about enrollment
changes

- The President’s per capita é:ap -- and the Coalition and Daschle plans -- adapt
automatically to any such changes - with continuing federal matching

- The block grant does not adapt -~ it is a fixed amount -- and their recently added
“Rainy Day fund” of $16 billion over 7 years is inadequate to deal with
recessions, and is dependent on future federal actions rather that adapting
automatically to state changes as under the per capita eap

o. . Their “back-loaded” cuts mean that the situation is worst in the out-years -- when annual
growth rates per capita fall below 1 percent in 1999, and reach -1.7 percent in 2001.

|
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" Key point: the President’s plan, the Coalition plan, and the Daschle plan all provide for
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DSH reductions. The Coalition retargets the funds, and the Daschle plan phases in the

retargettmg of DSH

10

!
|

retargetting. We are willing to move beyond our ‘plan and’ negotxate revisions and

The Repubhean block grant does not retain the. specxal disproportionate share hospital

payment program (DSH) - it mcludes those funds Wlthln the block grant

The Demecratxe plans all retam some DSH program - thh reductlons asa major source )

v of federal savmgs

. The Presxdent s plan reduces DSH! across the beard -- w1th larger reductions from states

* that have high DSH spending, and; lower reductions from states that have lower DSH

spendmg States are given greater: ﬂexxbthty in how to target these funds to prov1ders ,

: f such as federally-quahﬁed health centers and rural health centers

The Coalmon plan’ retargets DSH based on state and provxder need and the Daschle plan
phases from the President’s reductlons to the Coa]men retargettmg '

i

.j FLEXIBILITY MANAGED CARE

- The Admtmstranon is wﬂhng to move to the Coahtlon and Daschle posmens - or other
'DSH methods -- to achieve savmgs as well target funds on DSH prowders However,
. this must be done in a careful manner to assure that individual states are not hurt too
" much by the fundmg cuts. :

Key pomt tke Pres1dent’s plan: provxdes states with the ﬂethLEtty they need to adopt '
managed care arrangements without the need for federal watvers. And hke the Coahtton 7

.

PR

and Daschle plans, it includes quality standards. :

The Presxdent ] plan prowdes substantlal new areas of ﬂextbtltty in developmg and
1mplernenimg mandatory managed care and pnmary care case management systems

= wtthout the. need fora federai waiver.
‘ , o

‘ Indtvxduals must stll] have a choice of plan (in urban areas - thxs provxslon weuld not
“apply in rural areas) -- and quahty standards would be required as we]l :

I

This provides the states a key area of flexibility in how they operate thetr program and

de31gn thelr delwery systern w1th1n the state -- without the need for waivers.
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~ “’11, " PROVIDER PAYMENTS o
\Key points: The Prestdent s plan would repeal the Boren amendment, as well as other

1

‘specnal payment requlrements o
‘. The Boren amendment -a key problem for Governors --is repealed in the Premdent s
- plan (Note: the Coalition plan retams Boren) ' S

. Other specxal payment requlrements are repealed or phased out (cost-based payments for
federally qualified health centers are phased-out over years; spemal payment reportmg
‘requirements for obstetrical and pediatric services are repealed) :

-
. We have retamed a requirement that payments to health plans be actuanally based (this is
‘ “also included in the Republican plan) ' T

. " This payment ﬂex1b1hty, like the managed care ﬂe}(lblllty, provxdes the states w1th the
‘ tools that they have requested to operate their programs thlnn fiscal restramts -- while
~ maintaining the enntlement to coverage : :

1. FAMILY RESPONSIBILITY |

Key potnt the Presndent’s plan mamtams xmportant famﬁy ﬁnanc:al protectlons -
~ _including spousal 1mpovenshment proteetwns, and protections against liens. These: are
Medicaid family protection issues of 1mportance not just to the poor, but a, larger group of
middle class famllles for whom Medlcmd is a catastrophic safety net for ]ong—term care for L
thexr parents . o ; . . A : ‘

'+ The Repubhcans clatm that they are taklng care of spousal unpovemshment protectlons -
- but since there is no guaranteed coverage for nursmg home care, Medxcaud need not pay i
at all -- leavmg spouses unprotected ' o L L
. ~ And, the Repubhcans would allow states to tmpose for the ﬁrst tune under Medxceud
financial costs on the adult clnldren of nursmg home patients if they had i income abOVe
' the medlan state income. - | : :

. The President’s plan malntams the ﬁnanc1al protectxons for beneﬁcranes and farmhes

under Medicaid -- spousal protecttons relatlve responsxblhty, and liens.
I ,
13.” NURSING‘HOMESTANDARDS
Key point: the Repubhcans claim to have retained the nursing ‘home standards -- but by

shifting to state enforcement, the btpamsan national consensus that was reached in the
Reagan admmstratlon will be breached ' S
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The Presuient s plan - and all the other Democranc plans - reiam the 1987 bipartxsan
standards and enforcement models

~ - The Republicans claim to mamtam the standards -- but shift to state enforcement. That

means that we will once agam have 50 different approachcs to nursing home quality --
breaching the national consensus reached in 1987

ne
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(address;ng;both snatutory questlon and pollcy)
DRAFT

' .-

: Dear Congressman Hyde : . _ :
‘ 1 _ e e

This is ‘in response to your letter urglng the Department ofu.-,

~Justice, through the Drug'Enforcement Admlnlstratlon ("DEA") , "to
invoke the Controlled’ Substances Act (“CSA")., 21 U.S. C. 85" 801- 971;g o

(1994), to take adverse laction against phy51C1ans ~who; Tassisti "

patients in ‘endlng “their lives by prescrlblng contxrolle
- substances. ‘The issue: has arlsen in the.context of :Oregon!s~"Deat
“Wlth Dignity .Act, " Oreg,gRev. ‘Stat. §§ 7127.:800-127.995; . whichi . .
 permits physicians to assist competent cermlnally 111 -patients- ingoo
. ending ‘their lives in compliance with certain detailed procedures.”
The Department "has reviewed the issue thoroughly and has concluded
that adverse action agalnst a physician who has assisted in a
suicide in full compllance with the Oregon Act would not be
authorlzed by, or apprcprlate under, the CSA.

3

"~ The Oregon Act was apprcved by Oregon voters on November 8§, 7
1994, and went inté effect ion October 27, 1997. "The Act provzdes
for a detailed procedure byiwhich a mentally competent, terminally
i1l patient may request Cto'end his or her life "in a humane and
dignified manner." O0.R.S. § 127.805. The procedure requires, for
example, that the patlent s.competence and the voluntariness of the

‘request be documented in writing and confirmed by two witnesses,
see id. § 127.810(1), that the patient's illness and competence and
‘the wvoluntariness -of the: request be confirmed by a second
physician, gee id. § 127.820, and that the’ physician and patient
observe certain waiting perlods, see id. §§ 127.840, 127.850. Once
a request has been properly documented and the requisite waiting
periods have expired, the patient's attending- physician may
prescribe, but not administer, medication to enable the patient to
take his or her own life. 'As a matter of state law, physicians -
acting in accorxrdance with che Oregon ACt are immune from liability

as well as any adverse dlsczplzn&ry action for having rendered such
a851stance.

Prior to the Oregon Act s taking- effect 1last year, the.
chairmen of the House and Senate Judiciary Committees wrote to DEA
Administrator Thomas Constantlne seeking' the DEA's view as to-
whether delivering, dlstrxbutxng, dlSpen31ng, prescribing, of
administering a controlled substance with the intent of assisting
in a suicide would vioclate the CSA.nocthhscandxng a state law such
;as the Oregon Act.: ' 1In response, Administrator Constantine
‘explained that r"physician- ass:.sted ‘'suicide would be a new and
different application of the ‘CSA," and that the determination
whether to pursue adverse action under the CSA would first require
"3 medico- 1egal :.nvest:.gac:.on" 1nvolv1ng "state and local law
enforcement agencxes and prosecutors." He also stated, however,

- that "the activities that you described in your letter to us would

be, in our opinion, a violation of the CSA." Subsequently, many

' Members of Congress have sent letters urging that I support the
DEA's conclusions and enforce federal 1aws and regulations
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éccdrdlngly "I have recelved other correSpondence supportlng a
contrary conclusion.

[doo3

The Department has conducted a thorough aﬁd‘ca}éfdiﬂtéGiéﬁbet

the issue of whether the CSA authorizes adverse action against a .

physician who prescribes 'a controlled substance to assist-in alfl

suicide in compliance with Oregon law, and whether such actlon
would be approprlate. ,

; _ The CSA is a complex regulacory scheme that concrols the
authorized distribution of scheduled drugs; Phy51c1ans, for
example, are authorized to'prescribe and’ distribute’ scheduled drugs

only pursuant to their registration with’ “the “DEA, -and “the

unauthorized distribution of drugs is generally subject to criminal °
‘and administrative action. The ‘CSA provides criminal penalties for
physicians who dispense controlled substances beyond "the course of
professional practice,” 21 U.S.C. § 802(21), and provides for the

revocation of DEA drug registrations of physicians who have engaged
either in such criminal conduct or in other *conduct which '‘may
threaten the public health and safety." id. § 823(f). Because
these terms are not further defined by the statute, we must look to
the purpose of the CSA to understand their scope.

The CSA was intended to keep legally available controlled
substances within lawful channels of distribution and use. See S.
Rep. No. 91i-613, at 3 (196%9). It sought to prevent both the

'trafflcklng in these substances for uwnauthorized purposes and drug

abuge. The particular druggabuse that Congress intended to prevent
was that deriving from the drug's "stimulant, depressant, or
hallucinogenic effect on the central nervous system," 21 U.S.C. §
811(f). .

There is no evidence that Congress, in the CSA, intended to
displace the states as the prlmary regulators of the medical
profession, or to override a state's determination as .to what
constitutes legitimate medical practice in the absence of a federal
law prohibiting that practice. Indeed, the CSA is essentially
silent with regard to regulating the practice of medicine that
involves 1legally available drugs (except for certain specific
regulations dealing with the treatment of addlcts see 42 U.S.C. §
257a; 21 C.F.R. § 291.505). ' ‘

-
-

Even more fundamentally, there is no evidence that Congress
in the CSA, intended to assign DEA the novel role of resolving the
"earnest and profound - debate about the nmrallty, legallty, and
practicality of physician-assisted suicide," Washington_ v.
Glucksberg, 117 S. Ct. 2258, 2275 (1997), simply because that

procedure involves the use ©Of controlled substances. If Congress.

had assigned DEA this role under the CSA, it would ultimately be

. DEA's task to determine whether assistance in the commission of a

suicide, in compliance with ‘a state law specifically permitting and
regulaclng such a551s:ance, nevertheless falls outside the

2
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legltlmate practice. of med1c1ne and is 1ncon315tent wlth the publlc
interest. These - questidns, however, are.not susceptlble of

scientific or factual resolution, but rather .are .fundamental
questions of morality and public pollcy Such a mlssxon falls well,

beyond the purpose of the CSA

doos

Even if the CSA could be read to permlt DEA to take adverse,”m

‘action against physicians' in ‘these circumstances, wé ‘would _be.
hesitant to use the statute in a manner that fallsg so far from its.

core purpcse. Given- the purpose of the CSA,. the tradltlonalj“

deference accorded states as the primary regulators of. the:medical -
;asszgning _DEA. this . ...
. Are . enforcing . a_ .law. ... ..
‘ gg;mlt;mng physzcxan -assisted suicide, we. 'would not. take- adverseb-" .

profe351on, ‘and the .practical dlfflcultyw?
novel “role in ‘a state . whose" officials .

action under the CSA agalnst phy31C1ans in this’ sxtuation

The state of Oregon has reached the consxdered judgment that
physician-assisted suicide  should be authorized under certain
conditions. We do not believe that the CSA authorizes DEA, or that

it would be warranted for DEA, to pursue adverse criminal or
administrative action against a physician who has agsisted in a
suicide in full compliance with Oregon law. We emphasize that our
¢onclusion is limited to these narrow circumstances; adverse action
under the CSA may well be warranted in other states when a
phy81c1an assists in a suicide without state authorization, and

indeed, in Oregon when a physician has failed to comply with Oregonv

law in doing so. However,.the pursuit of such adverse action
agalnst a physician in Oregon who has fully complied with that
state's Death with Dignity Act would go beyond anything Congress
intended in crafting the CSA.

1

1

Sincerely,

Janet Reno

NAUDD\OETKENSP\PASLET.3 ' i



Roos
04/06/988 MON 10:37 FAX ,

[ . N i -

(resolving statutofy authority question,
but mnot addressing pollcy) ’ _
___DRAFT T

' Dear Congressman Hyde. f T . "ﬂ ‘ **f 3ﬁ

This ‘is in response to your lecter urglng the Department of
Justice, through the Drug Enforcement Admxnzstratxon ("DEA"M)., to
invoke the Controlled Substances Act ("CSA"); 21.U.S. C. 8§ 801-971..
(1994), to take adverse® action against physxc1ans who assist:
patients - 'in ending chelr llves by,_prescrlblng controlle

- gubstarices.  The issue has arlsen ‘in the context - of Oregon 5.
with @ Dlgnlty Act, Oregm'Rev Stac.’§§ 12? .800-127. 995 - R
permits physicians to assist competéent, nermmnally ilI'patiénts in
ending their lives in compliance with certain detailed procedures.
The Department has reviewed the issue thoroughly and has-concluded
that adverse action against a phySLC1an who has assisted in a
suicide in full compliance with the Oregon Act would not be
authorized by the CSA.

4

The Oregon Act was approved by Oregon voters on November 8,
1994, and went into effect on October 27, 1997. The Act provides
for a detailed procedure by which a mentally competent, terminally
i1l patient may request to .end his or her life "in a humane and
dignified manner." O.R.S. § 127.805. The procedure requires, for
example, that the patient's competence and the voluntariness of the
request be documented in writing and confirmed by two witnesses,
see id, § 127.810(1), that the patient's illness and competence and
the voluntariness of the :request be confirmed by a second
physician, gege id. § 127. 820, and that the. .physician and patient
observe certain waiting periods, gee id. §§ 127.840, 127.850. Once
a request has been properly documented and the requisite waiting
periods have expired, the patient's attending phySLC1an may

- prescribe, but not administer, medication to enable the patient to.
take his or her own life. As a matter of state law, physicians
acting in accordance with the Oregon Act are immune from liability

as well as any adverse dlSClpllnary action for hav;ng rendered such
assistance.

Prior to the Oregon Act's taking effect last year, the
chairmen of the House and Senate Judiciary Committees wrote to DEX
Administrator Thomas Constantine seeking the DEA's view as to
-whether delivering, distributing, dlspen31ng, prescribzng, or
admxnms:erlng a controlled substance with the intent of assisting
in a suicide would violate the CSA notwithstanding a state law such
as . the Oregon Act. In response, Administrator Constantine

‘ explained that rphysician-assisted suicide would be a new and
different application of the CSA," and that the determination
whether to pursue adverse action under the CSA would first require
"a medico-legal investigation* involving _"state and local law
enforcemernt agenc1es and prosecutors.* He also stated, however,
that "the activities that you described in your letter to us would
be, in our opinion, a violation of the CSA." Subsequently, many
Members of Congress have sent letters urging that I support the
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DEA's conclusions and enforce federal laws .and Tregulations -
accordingly. I have IECQlVEd other correspondence supportlng a’
contrary conclusxon.

The Department has conducted a thorough and careful revzew of
the issue of whether the CSA authorizes adverse action agalnat a.
physician who prescribes a controlled subsnance to. assxst 1n a-
»su1C1de in compllance with Oregon law.. .

- only pursuant to their reglstratzon w1th the” DEA e e -
. unauthorized distribution of drugs is’ generally subject to crlmlnal"'
and administrative action. The CSA.provides criminal penalties for
physicians who dispense controlled substances beyond "the course of
professional practice,"™ 21 U.S.C. § 802(21), and provides for the
revocation of DEA drug registrations of phy91C1ans who have engaged
either in such criminal conduct or in other "conduct which may
threaten the public health and safety," id. § 823(f). Because
‘these terms are not further defined by the statute, we must lock to
the purpose of the CSA to understand their scope.

, The CSA was intended to keep legally available controlled
substances within lawful channels of distribution and use. Seg S.
Rep. No. 91-613, at 3 (1969). It sought to prevent both the
trafficking in these substances for unauthorized purposes and drug
abuse. The particular drug abuse that Congress intended to prevent
wag that deriving from the drug's "stimulant, depressant, or
hallucinogenic effect on the central nervous system, " 21 U.S.C. §
811(f).

There is no evidence that Congress, in the CSA, intended to
displace the states as the primary regulators of the medical
profession, or to override a state's determination as to what
constitutes legitimate medical practice in the absence of a federal
law prohibiting that practice. 1Indeed, the CSA is essentially .
" silent with regard to regulating the practice of medicine that
“involves legally available drugs (except for certain specific
regulations dealing with the treatment of addicts, gee 42 U.S.C. §
257a; 21 C.F.R. § 291. 505).

-

-

Even more fundamentally, there is no evidence that Congress,
in the CSA, intended to assign DEA the novel role of resolving the
*earnest and profound debate about the morality, 1legality, and
practicality of physician-assisted = suicide," Washington v,
Glucksbera, 117 S. Ct. 2258, 2275 (1997), simply because that
procedure involves the use of controlled substances. If Congress
had assigned DEA this role under the CSA, it would ultimately be
DEA's task to determine whether assistance in the commission of a
suicide, in compliance with a state law specifically permitting and
regulating such assistance, . nevertheless falls outside the

2
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legitimate practice of medicine and is inconsistent with the public -
-interest. ‘These questions, however, are not susceptible of
scientific or factual resolution, but rather are fundamental
questions of morality and public pollcy Such'a mzssmon falls well
beyond the purpose of the CSA.

The state of Oregon has reached the con31dered judgment chat
physician-assisted suicide should be authorized under certain
conditions. Under these circumstances, we have concluded thac the

doo7

CSA.does not authorize DEA to prosecute, or to revoke the DEA..
registration of, a physician who has a551snedh1nGa suicide in :

compliance with Oregon law: We emphasize )
limited to these narrow circumstances: advetrse action: ‘undér the CSA.,
may well be warranted in other states when a- phy31C1an assigts in.
‘a suicide without state authorization; and indeed, in Oregon when
a physician has failed to comply with Oregon law in doing so.
However, the pursuit of such adverse action agalnst a physician in
Oregon who has fully complied with that state's Death with Dignity

- Act would go beyond anythingi Congress intended in crafting the CSA.

Sincerely,

‘Janet Reno

NAUDDA\CETKENIP\PASLET.2

ur conclusion is . ... .
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