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. 	 I 

),:!;:,;Dear Ms. DeParle; 
",'" 	 . 

}{/We are writing on behalf of the resict.ents and. administrators ofa ~ldJle4nursing facility (SNF)in .' 
. . . Ai;:;'o\lr state, theBethany-St~loseph Care Center-ofLa Crosse. Wisconsin. Bethany-St Joseph is 
.' .~~,r;; the only SNF.in the regioD With a cenified program for ventilator dependent patients. '. According 
. -_':(/:io the adpJinistratcir of this facility. Mr. Tom Rand•. recent, drasue' changes in Medicate . 

. ;:i·;;,:)eimbUrsement forced the vennJator dependent program to be discontinued on Dec.. 31. 1998. 
~\/: We have. several concernS about this dire situation. ' 
~" .......... ". 

:;;tt:Fi~ the facility received very limited notice. oftbis considerable teduc:tion in reimbursement for 
:;:):,ti,ll high cost outlier type ofresidents. Mr. Rand estimates that the facility wi1l19se betwe~n $150 

')\~::,'imd $300 per day below the actual cost ofproviding care. As the region's only SNF that provides 
','!I!:i; :,this speCialized and costly i;:are. this short notice is inappropriate.
::''->J,'':. ", . . . ." . .' . ..,'. ",:: .' ." 
::(~Second, while Bethany St. Joseph's mission requilesthai itcontinue caring' for its current patients

:-'(::Cor as long as they need care, it cannot accept any new ventilator dependent patients. Just in the 
)::/'paSt few weeks, they have tUrned away several new patients from surrounding states. Without. 
'?7thi~ program. 'these patients arcforced into hospitalizaUoo..We _ conc~about the 


_;(s(nmdness and cost--effecdveziess of.apolicy lVbichforces patients into hospitalization. 


.	:~\tclbifd, it appears that th~new level ofreimbW'Sement does not include anyprovisionsJor ~utliei 
;~~L'status payment. We believe that accounting for statisucal outliers -~ such as venti1ator.dependent 
,;\~;:,patientsor other very high cost patients-- is crucial to calculating an appropriate payment for a . 
·t>faciIity. Adjustments must be made to provide adequate care to patients ofthistype. . . 
.~- ," " . 	 .' '. , . ." .' 

'J}{in light of these concems~ we are requesting t11at you review: the problems created by PPS for 
't;:'veritilatot dependent pstiCntsand consider granting" a delay ofat least 90 days before . . . 
'//)nij:Jlemenring PPS for this facility. B6th we and Mr. Rand understand the importance of PPS to 
i:;:"preserving the integrity of the SNP benefit Our request for special dispensation in this case' is an 

. :':?:iI!'tTort to more accurately reflect the cost of these frail and dependent patients. '. . , 
·;'{·~i· ..' ." 
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, . 

, . Thank you'inadvance for your timclyrespoflsclo our ('-"II'teems. We. have encklscd 
com:spondcnce from Mr. Rand for your further in(onuation. 'We apprec;ate any guidallc~ you 
arc al:'lle to provide. "', 

.'.Sincerelv..., 
. . .'. .' 

/k..,iJ,J64 
, ~enator .Russ Feingold, 

. . ' ,
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June 17, 1999 

William 1e.tTemm Clinton . .. 

· Pmident of'tbe Uniled$latcS ofAmerica 


The White Houso: . 

· . 1600 Pennsylvania Avenue, N\\I 


Washi.nstoil, DC 20SlJiJ 


neIIT Mr .Ptesrijdenr 

WeareWrilhu: to make )Oua~ otourarave coa=ms aboal. the impaCt of1he cum:nt Medicare curs 

···11 you cantlDua to ....a blueprint: far n:spoiasih'e Modic:m: rgf'onD. We _klcmo your leadctship 41ld 

hope to work clarelywl1h)GU IIIraqhautthe debaJ.C. We $hare Ii CDIDIDOD goal ofe:Id.alding tho ' .. 

5clwncyal'Mcdic8fc ~2015. Rowwer.we stranc1' &lbJect to makial fardaer cuts or reductions io


,&he i\4edioarcprapua. . .... 	 . , 

. ", ·no8alanced BUclptAGtof'l991 (BBA) "~BloUtUD_NedicarepiVpD.While we 
uftders:raud aad sUpport" accicl to addiess coat savin. aad __oftrad_ abuse. in samo·eases ~ 
believe the cuts have exceeded their conpaioaSlly ia.1eDdeci 181U1t..... Some or...a1lD ha:!te alrea4y.led· 
tq want case IIC8II8rioa wbere MldicaM ~ .... beiDI d8nfed ecceutp can. 

. . P~WUI!~plc, homcboaltb paden" alepnd tho natio~·.e·wi: without t:aro as home car:ea;enciss shut I· J .. .. 

their doors duo to reduced .reimblldBlllClltS. Hospitals an: abady strusBlinC with &be dllT'lCUIl. dacisian EO . . 
· cut critical servic;a due to &edUced.Mdcaro ~mt5md lie andcipadna anced to reduce services·•. 

furrhenvhon.th., OutpatientPcaspccdw PaJmcotS~ ami odR:r scheduled cuts are lEi place. ~lIrsm8 
hoJQQ 11'1 worldn: to canIi~ biprovide adequam care as MedlQare em are enaoted. The boUUm line is 
that the ClUJ eslabliSbod by..881. have podeeper thaD ~ over ant.iciplllCd. BudgctsavlDgs . . 
resuJCi1lI Dam Ibe CUls have ehvJ.dy faf surpasccI Coagress{cmal BIiIII&et OfficcostimfDs ad . 
~""'I~ladoftL .... . 

·M.any. orus RIIJIPOa'2d the BMt _ 010 intended to deny pa1i1lllts caro. MyOu e.umiDepropoaaJ~to 
rcfal'llt Medicare.. it is oar hoPe rUt you will BOt mab funbc cuts and that you. will consider restorin& . 

.. . ,SC\IOralby bencfitsthal were essentially deliWnd fatal blows tty theBBA.;. . 

·We IN atrDiIgIy sUpportiVe af'yourefrorts to ~. SocJaJ SecUrity ind Mecficn befciro using ~ . 
surpkilforother purp~Jn adcIitiOJ1, we urge""u nel to anake any.ftirthcr cUts til Me4ican. Wemmd 

• . 	ready to Wade witb you md *PP*-)'CaD' leadealdp on tbfs ~tical iISUIL. It is important tMt th.,· . 
.. negatiyo consequences otdutcUl8.i1ade ami. tho BlJA. are Iddicssctlas part aftbatJll'OC!SS. 

http:furrhenvhon.th
http:Rowwer.we
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,Signm oathl 6ltU!! ._[to rmddeg,'CliDtfm 

'DebbieStahcmow 9 

, Robert WcYPnd 0 


", David PhdPs " • 

Max Saudlia 0 

, N"1CIc Rahall '9 

" carlos ~Batec.lo P " 

, Dorma Cbristian-Cluistensen 9 


" ,Michael Capuano I) 

, Carolyn Maloney 0 ' 

, NlIIlgy Pelosi. '\)' , 	 '" 

, Harold Ford. lr. () , 

'J&rI'.I.Cs TJ3iicu.t,.1r. D " 

Edolplms Towns D 

!;lobby Rush» 

" '"Neil AbeEcaJmbic P " 

,SamPa, C , 

, Ricbarcl Neal t) ,'" ' 

" ' , (. Mmil'c;GiC, ~.' ~:-~ 	 " Jose· 5mBfi'o1) , , 

" Keg Bcmtsea J) 

,Ed Pastor, t:> ... . 


... NftaLowey~.,' . ", 

' .... 

. '!., '"MiCluiaI McNulty·D ' 	 " . 
rnn~b 
lames Mdlovemt:> 


, lohDCoJl)'ClS, Jr. .P 

. 	 Lois CaPPs '1.') 


Ike SkdtaD t>', ' 

CarQlyalCl1palrickQ 

Joseph Cruwlc:y ,~, ' 

, BiI1IIlU:Y FIIIDk D 
Lloyd Doge:tt,D 

MaitIn,Meelmn p 
 . ',! 

:L~Woolsey-p 

, '. BarbamLcc, " 


'BobCICIIIOIt ~ 

.Atdhtm.y David Wdnet '0 ' , ' 


Ted. Strickland, \) " " .' 

Matthew Mm:tincz po 


',Jeny CoaleUo, p, ' 

.Cbades,Ooaza1ez'D· , 

,Ralph~ {) , 


I, 

, , 
,,'. ~' 	 . -:. . , . . 

http:TJ3iicu.t,.1r
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Sipers _ the "l7lettcr to PraiclataiD_ 
Papa 

Elijah Cummings !) 

John r IDJ.1ef !) . 

DaDny Davis '0 
Peter DeIazioO 
JOD Laraoa 1) 
Martin FJOSt 'C 

. ,i 
Eiu:1HUliaid \/ 
MadUdaIl D· 

DoDaid.Pqae t> 

Frak Masr.;a.& ~ 


BDJ flX faleomavaaga () 

· SoIom.oa Ottiz :Ii' . 


Dena'. 1C....c:h 0 . 

'.. TomAiIm l' . 

· . BaIt Stl.1pak. 0 .... 


Dah! Kildee 0 

JaniCe Scbabwsk:y P '., 


Shelly Be:iJc1ay t>. 

DIIIla. DeQr:Uc D 
 ..Lloyd DosPct D i 

Alcco HaatLap 0 ' . 

Ran ICliDk \) . 

Jim"'" 0 

AlurA BsIUJo 0 .' 

Da:vid~? 

. 	 Ruben .HiDajoaa 0 . 
Oracc l"Ial1:&Napo.Uumo 9 
Nick Lampwn '1' 

Jay l:Aslee "D. 

Grepry M'eeb 0 

LorettaSIIflIIbaz 'D .. ' 


· Norrnm Didm . D . 
:Thomas Saw7cr D i 

'MIchael ~ Ci 
. 1am.cs~D 
~tleutada t>. 
Maurioc: ~\? . , 

I 

Wfl1f8m Paac:reI1. \> 
.E1Jea TausaIIcr t> .. 

DaVid Price· \;I' 

.. j


PDlDk Pa1JoIs: '0. 


TOTAL. p, ee 

.~. " 
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(OUlre". of tlte ltniteb "biteS . 
••'n.J[Dn••, 20510 

lb: HoDOrable W'll1iam1. CliPr.on 
. 'The WhIte· Hoce I. 

1600P~AVDJlUC,N.W. ' 
,WasbiDSr.oa. D.C. 20500 

Dear Mr. PrelitJeat: 

. . . . '. . : 
, ", r, . _ - AI' ; 

UAfonuaareJy, II \litIS bpolSlbJc 10 f~dll» poasibfc uai.r.m:Ddcd effects rmp1clp.:mw:ian 
or IbC BBA ,""aid haw OD. peniculat; cateaorb.s ofcare avaD.abb ret ~bcu~arles. 

, .' . I 

We beUeYcl the glOwing crisis ill die ~01'IiDg ~. blduany ~ fa pan.1iom.tJ» ! 

iDl'JeaaWloQ,oftha BB~ IfItep(:8t6DQt ~ to impmve relmbaraemcQt during tho . 
ll1l11Skion.lO a~pa:tm=t il"taufo~ ,killed IUJI'IIus tadHtleS.' 'fie &at tbU:dedicated 
~mas' be Jai:I off. faClitlec joaycrolOt t.Ccca mAy.be reduced, IIDd. quaJi'Y may , 
tkcliDtS. 1'J:Jk c'!early is mt,.,bat was~lntcDded whan dJe DBA. pal8C1 . i 

, I 

We baWl been Edvise4 tbD AdmfnisltUioD bas.tU ability to ~sa IOUID oftbese cOucems bY 
~'YiIinait's rop1a.tions that arc ti1cDb::~1ltr,'butiAa to the ptabb1t. IIHl by pm1rfng ~effOrt . 
to ~ tbIIt tilo ~u 10 a iROt;.~ paymmt ayltfa.doea DOl. dJdmatolflWm ,'; 
padeacs. We would. 'lib ~.~ wi1b.you to ~dis·mauertnwbatDYe:I'~ is 
appropriate. . . . ', '.: ", ~. 

. , '. .". l 

.... : 

1. 

i . 

http:ll1l11Skion.lO
http:WasbiDSr.oa
http:CliPr.on
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Th' Hpnorable.Donna Shalala ... ..... S..:.. - Ii"!. ..' ' f. • t 

~ . 
U.s. Depat1J1lent ofHealth and Human'SeMces .' 


20Q·lnt1.qJendenceAvea.ue, SW .M... 
 o. o. • 

Washington. DC 20201 ,"I 

r ~ 
Dear Madame Secn:t.my: '. . 

,~.:I't: .....,.•. " ' , 
We ~ \VlitiDi to ~ our dcep~~Qi¢:&~wiDg cdsis in~e nursing h~ . 
industry. We are cancemcd that;paymcnt~ for @Qped Nursing Facilities (SNFs) are 
'\VOn below the levels 8Ilvisicm.cd.by ~.ad this reduction in paymca.ts could 
6eri~lY,erode thequa1ity ofem; a~Je~~ ours,emors. , ' ' 

.~~Balanced Budpt Act of.1997 (BBA) has prodnced!l number ofpositive ~lts. We 
~~e a ba.lanced budget §!1l\Medicate'S solvency bas12ecm extended bymany years.' , 

• ,H 

How~er, it shouldllot come 8$ a ~iillm.t implementing comp1ex.legislatioD.:sucb as 
the Medicare provisious in the BBA isproducing st:'"'e unexpected and undesirable 
consequences in cerlain scetots.. '. ~ . 

. \ ' 

In particUlar, we believe that the ~ns~$ltiDS the SNF payment changes• .'t t... • ..... u. . 

may reduce rates substantially mote th~.. iD.tendco:andprojected at the time of , 
enactment. -IfHCFA doeS not rcviscS~ti~\~fearwe wi~l soon see closings of 

, ia.;nities. I~ ofcbueated ~~"kaucr;io~~~cccss to SNF servicest and ." ,
erosion in the quality ofcare. ." ,:)u:;... • ,.4.1 ~ I ••0 

. • .. ::!i!i.t:'!-.-. . ~:lu." ........ 
We urge you to use your authority to ;;~~ the re~~ to etI~ the fIaDsitioll to the 
new prospective payu:tent system.'(PP&l~ci~ nol'hifA~cne1iciaries with unnccessmy 
reductions in payment :rates that go b~ii(t~:whatm'loY\ts anticipated. In particul~, we 
would urge you to revise'the re~ttQ~Jefl='~ tp:ds o~medically complex 
patients, particularly th=nced £o:ii6lt:t!laPY ancjll8iY serviCes..· 

". .""". ~¥l1 ......... ..... • . 


, .. I\,:· .'*",,'. ~.', ., 
,t\~.·ob·'.... , 

" 
"It', fit. fteft ,.."p • I' 

.. '0 , 

http:paymca.ts
http:8Ilvisicm.cd
http:Secn:t.my
http:20Q�lnt1.qJendenceAvea.ue
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May 19,1999 
Pagc2 .' 

. . ' . ~. 
We know you share our commitmentto ~ that elderly and disa'61ed Medicare , 
beneficiaries :receive'the.highest ~ty care.. We would like to w~*~ y!'U i!1 ~ . 
bipaltism fashion to adC:tiss iblS'i'iiipCUiding crisiS in·wlia~evel"atta1lner-js·appropriate:-· " ' . 
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LINDSEY GRAHAM .Q. ...·"aoI __IC'.ualie Ora_" $Io.i1" C-- Ut ..MI:DUII" lucal 

1~f'QNAtIO 'I1Ci "~I
~CIOMMInI' '",--....

..~u.eu~n'Y~Mm'U ·dD....'-,<Congr~1 of :"tbt 1llnittb i;tate' CMlNllllllllO,K: 8II1II 
IUDlCAIrt COMMITtG£ ....~I ...._,........o.oc. .... _ .1fBII%o. __


w.._._ClC*" Jld:Ule of:l\epr~mtatibtS JlI_....~t, ftl ' 
Ma~' _a:-.o,------.,._rrd.JinatD~; ae 205150-4003 . 

lul:r 20, 1999 
, , 

Help Preserve QualitY Nursing Home Care for America's Elderly 

Dear Colleague:, 
,. 

Many of'you may be aWare arllte edsts facing Skilled NUmDg Facilities (SNF')' in the 
wake oftbe Balanccci"Budsct Act of5t997 (B1ilA). HeFA'. implementatio~ ofthe BBA is under
reimbursing SNf"s IQld other provid.,~rs Dr bc..Yond the: wishes Dr Congress when'it passed the , 
BBA. ." 

: .' "~ 

., 
This year a1oae. total Medice;te spending is anti~ to be $20 billion less than 

Congms voted for in'the BBA. Wb~te most ~ that .viDp in Medicare were necessary.. few 
would agree that such drastic Cuts in:Medicai~ are in the be. i.o.terests oftoday·s seniors. The 
effects ofthc:se altS are startins'to cJitdu ihc c:~pabilities o£providers. particularly SNFs., to 
provide care. Tttcse cuts are fon:iDQ.•closgre ofaum.e&'Ous nursing filclliries, requiriDg 
cutbacks in pcn'O~l an4 sacrl1icipf.5the.quality otcarc that our ~lderly have come to rely upon. 

. . . 
~ would :like to see· the ·HousC.;~·tt1e Secretary ofHea1. and Human Services to 

reevaluate the implcimea.tation·ofib~Medica~ cUb to CQS1Ife that the medical needs of~or 
clt.i2.t!!ns are Dot being foraotten. If)~i.J wou!Cl·lib to sec this ovemight remedied, please call or c

.mail Dan ~ode4 in my oftieO at S..S~Ot to siap- OIl to the atiached letter to Secretary Shalala. The 
deadline for sipiDg is lu1y.30, 1995~.. ..: . .. . ' . 

'';;' 
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Iune3.1999 

The Honorable WiUiam J. ClintQn 

The White House 

Washington, DC 20500·· ." . 


Ow Mr. President 

Oil" ~ I would like fD alert you to some issu~ whioh are ofparticular cOncern to health 

cafe providers in my borne SEato ofN~ Jersey. 


The Balanced Budget ACt of1997 was an impo~1 step toward ensuring the long':term strength 
of the Medicare pro~ however, the unintended Consequences ofreirnbursemeaG-red.uctions included 
in the BBA have beeD t'(.:OIlOmica11y devastating to skilled mIming facilities (SNFs) in my state. rhus, I 
want to shan with you sOlDe potential adminiStrative optionS which the Health Care Financing . 
Administration·(HCFA) may choose to implement to help preserve access to community-basc:cl sIciJled. 
care services. 

First.. the market basket upd~ index currently used by HCP'A understates the annual change in 
the CX)sts ofprovidiDg an appropriate mix ofgoods and services taking place in a SNF. For this reason. 

. the BBA speci:fic:aUy inStructs the Secretary to establish a SNP market basket index that "reflects ·changes 
over time in the prices ofan appropriate mix ofgoods and serviCes incJ.uded" in a SNF. Therefo~e. 
HCFA may choose to replace the OUITent market basket index with an index that reflects the average 
annual change in -the prict:.s ofSNF outputs. Currently, the Bureau ofLabor Statistics has suoh an index. 
whieh, if used. could providehnmediate re1ie~to providers and beneficiaries. 

A second possible solution would be to give faCilities the option ofcontinuing to be reim,bursed 
under the cumnt traDsitiOAtate or to be reimbursed the fill) federal rate. A$ you bow, SNFs are being 
transitioned to a J00 percent rederal rate over three yelfS which area blond of 1995 facility specific 
historical costs and a. federal rate. Facilities tbat cbanged the. type and volume ofseritices after 1995 are 
disadvantaged by the traasition rate and would be better served under the federal rate. . 

As you continue to pursue proposals to en5l.lre1he (ong..tel1l1 solvency of the Medicare, [

encourage you to carefully cOnsider these admiDistrativeoptionsthat CX)uld bring immediate relief to 

health care providers in my state. Thanl(you for your leadership with thi~ important issue, and I!look 

forward to working with you. 


I. 1-: r 

aOJ3BRT o. TOR.RJCELU 
United States Senator 

RGT:km 

.... 
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Aprl129, 1999 

Nancy Ann Min DeParle, Administrator 
Health Care Financing Administration 
7500 Security Blvd 
Baltimore. MD 21244-18S0 1 ' , . . 
Dear Administrator ~1~., . . 
The new prospective payment system (PPS):for skilled nursing facilities (SNFs) has been 
onerous on providers and. the residents for whom we provide care. On behalf ofthe 
American Health Care Association (ARCA), I am writiDg to request your hhlp. " 

" I 

The Balanced Budget Act of1997 (BBA) projected that SNFs would face $9.5 billion in 
cuts over fiVe years. New Congressional Budget Office (CBO) es1im.ales show that the ' 
actual cuts will be $16.6 billion - 7S% more than Congress ever intended. ' This $7.1 
billion under-spending is far too much for the provider community to withstand without 
having a tem"ble impact 00. the delivery ofhealth care services to America's seniors. Its 
negimve impact is being seen in lost jobs within the industry and. its effects will trickle 
down to patients. ' Funding must be restored to the system immediately. 

I want to share with you some ofour thougltts as to how HCF A and the Administration 
can best 8Ccompli~ this. Congress, MedP AC, and HCFA have recognized the 
-reimbursement system for SNFa is flawed because it does not aecount for the higher 
acuity patientsrequirillg medically complex services such as preseriptioDS and respiratory 
care. New nmding should be restored to the system. There are several options for doing 
,so by HCFA administratively. One or a combination ofthese options could restore the 
57.1 billion to the system. ' 

" 

First, you could target hish cost patients either through a patient-condition based payment 
modifier or amultipliei factor. 

Second, the market basket update index used by HCFA understates the annual change in 
the costs ofproviding an appropriate mix ofgoods and services taking place in a SNP. 
Chanse in the type and delivery ofservices arcoot included in the market basket index. 
The BBA, specifically instructs the Secretary to establish-a SNF market,basket index that 
"leflects changes over time in the prices ofan appropriate mix of goods and services ' 

mailto:byarwood@ahca.oJt
WWW.AHCA,ORG


Administrator DePule 
April 29, 1999 

included" in a SNF. HCFA should replace the cutrent market basket index with an index 
that reflects the average ann'!81 change in the prices ofSNF outputs. Currently~. the 
Bureau ofLabor Statistics has such an index, which, ifused, could provide ,iD:unediate 

. reUefto.providers and ben~ciarles~ This change could be made administIatively. 

A third solution would be to give facilities the option ofcontinuing to be reimbursed . 
un.der the current transition rate or to be reimbursed the tbll federal lUte. SNF PPS rates 
are being transitioned to a 100% fedetal rate over three years. The transition rates are a 
blend of 1995 facility specific historical costs and a federal rate. lDyear one the blend is . 
75%/2So/o, year'two is SOo/a/500/.. and year three is 25o/of15%• .Facilities t.ha;t changed the 
type and volume ofservices after 1995 are disadvantaged by the tmnsition rate and would 
be betterserved under the federal rate. 

Let me add that these excessive cuts have posed a very real and immediate threat to the 
deHvcry ofskilled care services as well as access to these services. Providers and, 
residents need telief"";' and we need it DOW. Jurge you to work cooperatively and in a 
bipartisan fashion with Congress to address our concerns. This is 'the problem that needs 
to be solved immediately. 

I look forward to working closely with you to move forward on the critiCal ,iss~es. 

TOTAL P.1S 
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The Hoaorablc W'llliam v. R.o~ Jr. 

Cbaimum, Committee OD Finance 

219 Dirkaeu. Sewe Building 

United States Seoatc 

WashiDgum. D.C. 20S1 0 


Dear Cbaltman Roth: 
. - . - ~ . ',' 

Earlier this year, we introd1lccd S. 1310, the Medica.re Homo Health Equity Act of 1999, ' 
which IIlZIkes needed adj1l8tmcnts to tho Balm'*- Budlet Act of1997 (BBA) and. related federal 
regulations to ensure that Medicare bet1efici8ries continue to have access to medically necessary 
home health services. As you prepare fot FiDance Commift8C action OD. Medicare later this ytlIat', 

we would urge you to consider incorporating provisions from S. 1310 in the Chairm.an~. Mark. 

Ametioa7 s home health qenoies provide invaluable services that have enabled a growing 
number ofour ~st nail and vul.Getable Medicare beneficiaries to avoid b.()spitals and nunina 
homes and stay just wb&m: they want tobc - in the comfort and security oftbeir own hom.es~ 

In 1996, home health was the fastest growing compow!ll1t ofMedioare spcmcllnll. 
cotlA1m.i.a.a 0lUII out ofeveory elevcm Medicare dollars. co~with olle in t:"IOfY fortY in 1989. 
This rapid arowth in home health spcnclmg understaDdably prompted. Congress a.nd tbe 
Administration, IU part of the Balaz;u:cd Budget Act of 1997, to initiate clwlgos that WIne 
intended to make the program mot'C cost-etfectlvc and effiQient The:retol'e, there was widespread 
support for tho provision in the Balanced Budget Act of 1997 which callcc1 for- the 
implementation of a prosPective payment system for home care. Uutil this system can be 
implemented. home health agencies are bema paid aceordil18' to an "interim. payment system," or 
IPS. . 

w. t:rying to set a handle O.D costs. howcvw, eouatess aDd. the Administration created a 
system that penalizes efliclcn.t agencieS and that may be restriotina access for the very Medicare 
beneficiaries who nccc1 care the most - the sicker se.niots with complex. chronic care Deeds like 
diabetic, wound care patienu, ,or IV therapy patients who req,uhe multiple visits. Accordins to a 
recent surVey by the MediCC'Cl Payment Advisory Commission. almost 40 ~ ofthc! home 

- health agencies surv~ed incUcated. that there were paumb whom they pn:viously would. have 
accepted whom they no longer accept due to the IPS. Tbirty-cme percent ofthc agr:neies 
admitted that ~ bad. discharged patients due to the IPS. These dilChatge'd patienu :tAmded to be 
those with cbtonic care needs who requfred a large number of viSiU and ~ expeosiye to serve. 

http:Chairm.an
http:Medica.re


" '. ,", 

The Honorable Wtlliam V. R.oth, Jr. 
Pap 2 

.. . bill did provide' a small measure of relief fot home 
Last ~e.ar's OmnibuS Appropriations that this proposal 414 not 10 far enough to rolie",e 


health aaenm.cs. w. ea:e concerned, ~owever,. . c:l: Earll tWa ear the . 

the 1inanoial distrcss that cost-efli:dlve a.gellCJ.eIl are expen~:L .. _~ y ~wtd about 

pennanrm,t Subcouunittee on Investiptions (pSt) hald a heMriDI Wllere ""..messes 

th:e financial distmSand c:uh-tlow probl.emi ~ c:ost.-efliclont aa~ciCtl ~c:m9S ~~cy are 
. expedencina- W'imeslCS exptoued eoncem that these problema arc inhlbiune their abIlity to 
deliver much-needed care, particularly to chronioally ill patients ~ complex. care needs. So~c 
agencieS have closed because the rcimburselllCDt levels UDder Medicare. fell so ~.short.:oftheu 
a.ctual operating costs. Others arc laying off staffor deelinina to accept Dew panents WIth more . 
serious he8lth pzoblerits. Moreover, the &ancial problems that home health ag~es ~a'V8been 
experienei:na have been exac«bamd by a. number ofnew regulatory requirementS lDlposed by 
RCFA, mc1udina the implementation ofOASIS, the new ou~omo aod·aSsessrnent information 
datA set; DI!J.W requ.i.rl!:nlents for surety bonds; sequential biIliDli IPS OVCJPayme1lt recoupment; 
and a. new 15..minutc in.etemCQ,t home health reportlna require:weDt. . 

"Th& legislation we have introduced., S. 1310, the M~ .Home Health.Equity Act. is 
COSPOllSored by a bipartisan grQup of 21 ofour coUeaauea. AmOIlg other provisio~ the bill . 
eliminates the automatic IS petCent teduction in Medicare home health payments now Kbcduled 
Cot October 1, 2000, whether or nota prospective paym.ent system is et'IJICted. When the 
Balaneed Budget Act was ~ CBO reported that the effect of the BDA would be JO xed\lCe 
b.omc health ~ditures by $16.1 bUlion be1:w=nfiscal yeats 1998 aDd 2002. CSO's March 
1999 revised analysis estimates those reductiom to exceed. 541 bilUO'Il- three times the 
antioipated bu.clg;etBry impact. A furtbc:t 15 perccDt cut. woUld be dcvastatitas to oo.-afticien1 
providers and would further reduce seniors' access to eare. MorlOver, it is \ll1l1Ccessary $mce the 
budget tataot for home bealth outlays will be achieved, ifDOt excMde~ without it. 

Tho legislation will also provide supplemental "oUtlier"payMClltI to home he8.1th. 
aseDCies Ol'l a patien....by-patient 'basis, ifthe cost ofcare for an irldi'Yidual is COD.Si.dcred to be 
sipificaatly hiiber than avarage due to the patient's particular health and functional·c:ondi.tion. 
This provision would l'elD.ovc the existiD.& ftnancial disincentive tor agc:mcies to oare for patients 
with intensive met3icalllceds who. according to recent reparra issued by both the Gen4:nl1 .. 
Accounting Office: (GAO) and the Medicare Paymem Advisory Commiaiol) (MeCPAC), ate the 
individ.uala most at risk oftosiDg access to home health care under ~ IPS. 

. The C\Ul'ent IPS UDfairly penalize. historically cost-efticieuthomc hcalthagell10ies that 
have been most prudam with tbcirMedlcarc resources. Our legislation builds OA reforms in last 
ycu'8 Omnibus Appr~ Act by gradually raising low-cost qencies' per-benefioiaty 
limits up to the natioaal a.vetalo over Wee years, or until the new home hetdtb prospective 
payment system is implemented and IPS is tem1inated. . 

http:aaenm.cs
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To dacrase total costs in oxdel' to renudn Under their per"beneficiary limits. agencies' 
have bad to si8Difiea.ntly "dues the ltUDlber ofvisits to patil!lDt.S, which bas, 1ft tum, iD.deascd'the 
eost ofeach. visit. Imp).em.emt.BtiOll ofOASIS bas al&o 8~Y~ agenc:ies' ~'Yisil 

,cost&. Thenfore. tbc legislation will increaSe the IPS p.visit cost limit ftom 106 to 108 percent 

of the national mediaD. 

Other provisions of the legislation will: extend thc= cur.reIl't IPS overpayment recoupment 
period :frOm one to three years Vlithom intaest~ revise the surety boDd requirement for home 

"health aaencles to more appropriately taraet hue!; elimiliate the lS-minv.te increI11ental'reporting 
requirement; and maintain the Periodic Interim Payment (pIP) program through the first year of 
implementatiOJ1 of the prospectiVe payment systmrl to cnSUl'e that Sluah a dramatic change in 
payment systems does not CIe&1e new easbrflow problems fOr these ql!!ll'lcies. " 

The Mec:ticare Home Health Equity Act of 1999 will provide a measure offinancilllllld 
tegWatory relief to beleaguered home health agencies in order to ensure that Medicare . 
~eflclaries ~.access to medica1lywI1CQOSslU.')' home healtb service., end we eDcouragc you to 
mclud~ the proVlSlODS of the legislation In the measure thatwi11 be marked up by the Finance ' 
Comm.rttee latertbil year. 

Sjnceir:ly, , 

~~" 

Susan M. Collins ' 

http:lS-minv.te


, ---" .,. - ,. . --- ' -:.:. -~-;"".".--,. 

CI!=:~..~, 


~kl?~ 
p~ t " 

'. 




tinittd ~tQtts Smatt 

WASHINGTON, DC 206'0 

lun! 10, 1999 

'. Dear Colleague, 

We ask you. to join us in sending the attached. letter to Nan~y Arm. MiD DeParlc, 
Adm:mistra;tQroftbe Health Care Fil:wacins Adu,;'C!istratkml to make sure that bospital. outp~eXtt 
departments do not suffer an UDitrteIlded $850 million per ~ cut mpayments.' .. . 

The attaclwi 1ett= oppos.. the DepaxtJneJ1t~s Notice ofProposed Rulcmaking for 
implementation ofthe oU1p8ticzn prospective payment.sy&tem, ,IS .teq1lircd by tbc 1997 Balanced 
Budget. Congress llLust cLvlfy that an unb:ateaded minor teclmica1 cbaDge in the statutory 
~ YJfll impose lID additioual 5.7 perceot., 5850 million per year cut OD. top of the fully 
comc:rnplated 51.2 bi.J.lio11 reduction to. outpatiOl1t payinm1s. We need to seud a strong message 
to HeFA that the NPlU4 is inco'C!sistcl1t wi1;h,CoJli1'Cssional mtcm.t. The attaCheci letter more 
felly explains how this problem. arose. . . . '. 

I 

The Balanced. Budget Act of 1997 imposed lOugh c~ on pro~ The BBA 
included intended reductions in outpatient payment9 tbroush implementation ofo~atiect PPS. 
This additioual $8S0 mi1J;on per year cut. however, was not 8.I1ticipated or iDtcm1ca. by Ute: House 
or Senate. Irs inclusion in HCFAts proposed. tule will only U'Dl'ece:ssatily threaten the continued. 
viabi1.ity.and. quality ofhospital outpatieQ1: services.• 

.. .We bope you will joinour efforts tel stop OJMI of the BalaQced Budaet Acfs 

UIlinteude~ cOIJ..Seq\JCl\CCs•. Ifyou have any questioDS please call Ellen Doaeski m,SetUltor 

Rockefelhir)s office at 4-5663, Bra4 Pro9.itt in Senaiot Coc:brm1l s oiScc at 4-3063, Karen 

D~ve:nport in Senator Kertey's office at 4-9280. 


BecaUse tbis issue is time-sensitive, we appreCiate your response by June IS, . 
1999. Thank y01l fOf your CODSiderasion. ' 

Smcerdy. 



·.,~ • <Cb 

flnfttd ~tattJ ~matt 

WASHINGTON. DC 20610 

Dn.ft I..ettcr to HCPA.A.c:Iminiftntor 

The Honorable Nacy AIm Min DeParle 


Dear Madame A~r: . 

.. We are c:onc:emed abO\![ the Depua:aem's Notice of ~ropOledRulelllakitlg (NPR.M) 
for 'the! im.pl~Oh of cite ~~t prcsp_ve payment sy&tC (PPS) enacted i4 the 1997 . 
~(edBudget A;reement tnA). . . 

. . With the encour.agemeA'C of Co.D;re.u, HCPA, semol'S' represe:n~ and providers 
coopermve1y de-ve1oped dle outpa:cieD:c PPS policy. The DeW' polic:Y wu d.esi~ to ~s a. . 
lo~G fJa'llP' ill outpatieAt paymen'C policy ad. to ~ tUionrdize ~'s """Paaent 
cCpa~~ wi'fl:l.ouc imposi.ag onmanqgeable cutpa:Ciem lX')'D1f!Zll: cuts on hospitals..·. 'I1.Us.poUq 
chaa.ge was accomplished in the !tl:ceed Bude« At:t, wlW!b. CQ.r.ttained a $1,2 bUlion ompatic:m 
paymellt .reduction. No additicmal paymca.t reductions were COD.\'I'mplned, malyzetl or seoted.. 

We mQ~y support the autpatiazc PFS apptOC, However. HCFA's proposed ~e 
;o~ an addhio=l. lUlinwndec! 5,7 percetlt ~ou the boud." :ecludioll. in paymec.u ~ Go'pita! 
O\1Cpa1ien't depatrmmts. Tlilii SSSO ·mi.1licm per ~ ndw:tion .repmetu!S :I. misintetP'let:l1iol1 of . 
Congressio~ =leD'e =0 tbreatem 'Che Jmegr.ity of a brQadly IUpponed com.p~e., ~QU.~c=:t 
hospital pa.ym4I1tS ""ete to be 1rud&«.J1e'U.D:'al toa deuly ideatifiedAtW ~e.in the law; No 
:ad4iUOI1~ nd.uc!:ioc. W!I.S co~=ed.. , 

Ccng:rea clearly lmeeded'that these changes to o=par.ient eopaymems be ach.ieved. on 
a budgt:t.,g~ bas - the ide#ticial ~=originally pas.eci the HOUle ;Wi the Se=te deWy 
precluded any P&yme= reduc:don for t.bis policy. While aminor tfclmi=l dn£ring c:baz:.\p i:a. the· . 
Conie:e.nte agreement resulted in eo.o.fasioll ovet the outpar:imt pa)".m&t io.rmul~ WI! believe the 
DI!~mt h.s the t1ezibillty under die R&tUt'C to implem=t COngrC5S" clear 1A~cm:. 

We .urge W'C HCFA DO'C imp]eDleD.t an o~PPS rule which is ilU:Q~twith . 
C~nal in'tCllt. .' 

SinCerely, 

-. "..-" 
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.tinittd StQru~mQtt 

WASHINGTON, DC 20510 

June 18,1999 
Nancy-Ann Min DeParle 
Administrator. 
Health Care Financing Administration 
.200 Independence Avenue, S.W. 
Room 3140 
Washington. D.C: 

Dear Madame Ad.m.i.nistrator: . 
. . :. 

We are concerned about the Department's Notice·of Proposed Rulern.aking (NPRM) 
for the implementation of the outpatient prospective payment system (PPS) enacted in the 1997 
Balanced Budget Agreement (aBA). . 

With the encouragement of Congress. HCFA, seniors' representat1'\TeS and providers 
cooperatively developed the outpatient PPS policy. The new policy 'WaS designed to address a 
longstanding fla.w in outpatient payment policy and to gradually rationalize Medicare's outpatient 
copayments, without imposing untna.aageable outpatient payment cuts on hospitals. This policy 

chatlgewas accomplished in the Balauced Budget Act, which contained a $7.2 billion outpatient 


. payment reduction. No additioa.al payment reductions were contemplated, ana1~ed or scored. 


We strongly support the outpatient PPS approaeh. However, HCFNs proposed rule 
contains an additional, utlintended 5.7 percent lia.crOSS the boa.rdP reduction in payments to hospital 
outpatient departmems. This $850 million per year reduc:ti9n represents a nminterpretation of 
ConFessional intent and threatens the integrity of a broadly supported com.proJllise. rota! outpatient 
hospital payments were to be budget neuttal to a clearly identified new baseline in the law. No 
addi:tioilal reduction was contemplated. . 

Congress clearly intended that these changes to outpatient copaym.ents be achieved on, 
a budget-.neutral basis -the idcmtical1anguage that oripitally passed the House and the Senate clearly 
precluded any payment reduction for this policy. While a minor technical drafting change in the 
Conference agreexuent resulted in confusion over the outpa.tient payment £ormu.1a, we believe the 
Department has the tlexibility ~r the statute t9 implement Congress' clea.r intent. . , 

• •• I We urge that HCF A not implement an outpatient PPS rule which is7inc.on.sisten.~:with 
CongresSIonal mtent. .. . .. .. . 

. . 
. . . .. Sincerely.·.·· 

~)?~~ ~ 

/-~~~..........--... 

-more
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June 18, 1999 ' 

The Honorable Nancy~Ann Min DeParle 
Adm;nidrator . , 

US Department ofHeaJth and Human Services 

1lC:;lI.lth CaJ c: Financing Adminisaation ' 

200 Independence Avenue. SW' 
Washington. DC 20201 

Df!8r Nancy-Arm; 

As you know. r am concerned about the approach the Department has taken. at . 
least initially, in crafting its Notice ofProposedRulemaking (NPR.1\1) for Outpatient 
Prospective Payment. 

The rogulatlon apparently is not Ukely to take elTect until at least the spring ot 
2000. However, my unden;tauding is that the impact ofthe draft NP:RM would 
effectively Teduce Medicare outpatient payments to hospitals by an additional 5.7%. This 
reduction in payment amounts to almost$900 million pet' year to bOlpitais. ' 

There are a. nwnberof technical issues which have ca.used unexpected hospital 
reimbursement issues and paymeius problems. but none are of the magnitude and impact 
of the Outpatient PPS issue. 1encourage you to use your flexibility under the statute to 
resolve this problem., ' " ! '. 

I look forward to wodting with ;you and the Department to develop an outpatietll 
PPS payment methodology that win fulfill ~ur policy goals and provide hospitals, with 
fwr reimbursement as they transition to this new payment mechanism. 



May 21,1999 

Nancy-Ann DeParle 

Administrator 


. Health Care Financing Administration 
200 Independence Ave S.W. - Room 314-0 
Washington, D.C. 20201 . 

Dear Ms. DeParle: 

On behalf of our 5,000 member hospitals t health systems and other providers ofcare, the 

American Hospital Association (AHA) is growing increasingly concerned about the oUtpatient 


. prospectIve payment system (PPS).During the development of the Balanced Budget Act, 
Congress, HeF At seniors and hospitals agreed that beneficiaries were paying too high a share of 
the payments hospitals receive for providing outpatient care. All parties 'also agreed that the 
prognun should shoulder the financial burden ofreducing beneficiaries' liability to 20 percent of 
total payments. Thus, program payments were set by the BBA to gradually increase to 80 
percent oftotal payments for outpatient care. 

We believe HCFA has misinterpreted the intent of Congress by reducing hospital payments to 

offset reduced beneficiary coinsurance. ·The language of1he House and Senate bills clearly 

placed the fmancial burden of this change on the Medicare pro~. The conference report 

clearly states that the PPS "would be required to equal the total amounts estimated by the 

Secretary that would be paid for OPD services in 1999." A legal analysis of the staNte ; 

supporting om view is attached 1:0 this lener. 


Moreover, we were informed last week by HCFA that the offset ~- 5.7% or $4.3 billion oyer five .. 
years _.. is now almost twice as large as previously.estimated .. Part ofthe revision is because 
ReFA failed to include in the initial estimates the impact of discounting payments for nrUltiple . 
surgeri.es performed on the ~e day. This policyis . .not required-bystanne, .. 

. These policies e~4anger the delivery of emergency and outpatient care to America's seniors. 
According to the Medicare Payment Advisory Commission, Medicare only covers 82 cents of 
every dollar in Medicare outpatient care costs today and further reductions in the level of 
payment are clearly untenable. We urge you to correct this inequity, as Congress intended, by 
having program funds offset reductions in beneficiary coinsurance. 

WlIshinglon, DC CenTer for Mlic Affllirs 

Chicl'go, IIIi"ois (e~ter far Hao~h (ore leadership' 


. 	Liberty Pluca. SUng 700 
325 Se~nth SIIeer, N.W. 

/ Woshinglon, DC 20004-2802 
(202) 638·1100 

I. 

http:surgeri.es


, . Nancy-Ann DcParie 
Page ~ 
~ay~l. 1999 . 

Should you have any questions' about these issues, please contact me, Carmela Coyle, senior vice 
president for policy (202) 626-2266, or Deborah Williams (202) 626-2340. We look fOIWard to . 
meeting with you soon. . ", . 

. Sincerely, . 

1!::h~~2'L 
Executive Vice President 

Attachment 

• I . . 



, ..J WI 1 1::..':"1' .,}.,} ... ~ ..... .;,IIrl·1 HnH """H;::.n .1.)'- vr r 4~1;... r-.~/b 

tinitd ~tat6 ~matt'
, , 

" WASHINGTON, DC 20510 

June 18, 1999 

Nancy-Ann Min DcParIc 

Administrator ' 

Health Care Financing Administration' , 


, '200 Independence Avenue. S.W. 

Room 314G 

Washington, D.C. 


Dear Madame Administrat()r: 

, , ' Weare conceniedabout the Department's Notice of Proposed Rulemaking (NPRM) 
for the implementation of the outpatient prospective payment system'(pPS) enacted in the 1997 
Balanced Budget Agreement (BBA). " , 

. " . 

With 'me e1leoungeinetl.t of Congress. HCFA. seniors" rep~tiVesmd providers 
cGJoperarively devclopedthe outpatient PPS policy. The new policy was designed to address a. 
longstanding flaw in outpatient payment policy and to gradually rationalize MedicaTe's outpatient' 
copaymentsJ without imposing unmanageable outpatient payment cuts on hospitalS- This policy 
change ,WBS accomplished in the Balanced Budget Act, which contained a S7.2 billion outpatient ' 
payment reduction. No acld.itional payment rednctions were contemplated, aoalyzed or scored. 

We Strongly support the outpatient PPSapproach. However. HCFA·s pr~posed rule 
contains an additional. unintended 5.7 percent "across the board" reduCtion in payments ,to, hospital 
outpatient departments. This $850 million per year reduction represents a misinterpretation of :II 

Congressional intent and threatens the inlegrity of a broadly supported compromise; Total outpatient 
, hospital payments were to be budget neutral to a clearly identified. new baseline in the law. No ' 
additional reduction was contemplated. " . 

, . Congress dearly intended ~ these changes to outpatient copayments be achieved on' 
a budget-n.ru.tral basis - the identical language that originally passed the House and the Senate clearly, 
precluded any payment reduction for this policy. While a mirior technical dr:afting change in the 
Conference agreement resulted in confusi9n over the outpatient pa.yment formula, we believe the 

, Department has the fleJcibility under the statute to implement Congress' clear intent. 

We urge that HCFA not implement an outpatient PPS rule which is m.cb~nt with 
Congressional inient.'.i ' ' , 

,Sincerely. 
, I 

~~\<~t;·· _ 
/~~~~~... 
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American Health Care. Association 
1201 'L Street. NW • Washinglon. DC 20005-4014 

FAX: 202-842-3860 

Facsimile Cover Sheet 


Please Deliver Immediately Upon Receipt 


To: Qk~~5~Y\"-~ "\)$ 

Company: 

Fax#: 

, If you did not receive a complete and legible transmission, please caU 202·898-2826 

Fro~: ~'iCM'wo::d Tele#: <=octg· ... Zgz.. ., ,," 

Date: Tci1al pages (mclude Cover page) :.~.-:;'(P~___11~1!1 
M~~ge:,________________~~__________________________~__~_____ 

The infoInlation contained in this facsimile is confidential information intended only for the use 
of the individual or entity named above. Jfthe i:eader ofthis message is not the intended 
recipien~ the r:eader is hereby notified that any d.isscmi.tiation, QiStiibution or copy ofthis 
telecopy is strictly prohibited. ' IfyQu have :received this telccopy inerror, please notify Us by 
telephone or facsimile and destroy the origiuaI telecopy .. Thank: y~u. ' 

() Fax delivered Time____ Operator,______ 

' ..... ,. ' .. '" :" '.~' .~ . 



· . 
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BRUCE YARWOOD .~ 
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HOGAN &HARTsON 
L.L.P. 

COLUMnlA SQ.UAR£ 

J. GRlNSTlAD 555 ~ENTlI sn.EET. NW 
PAITN!R. 

WASHINGTON. DC 20004-1109(202) 6S7-591!19 
DJOl!.lN.nEI.D*KHf..J\W. COM TEL (202) 637-5600 

FAX (202) 6!J7..s910MEMORANDUM 

July 21, 1999 

TO: 	 David Seckman, President 

American Health Care Association 


FROM: 	 Darrel J. Grinstead 

Re: Adjustments to the Skilled Nursing.Facility Market Basket 
Index to Account for Extraneous Cost Factors 

Your have asked for an analysis of the authority of the Health Care 
Financing Administration ("HOFA") to revise the annual update of skilled nursing 
facility ('SNF') rates under the prospective payment system to account for cost 
factors that are not mc1uded in the SNF market basket index. In my previous 
memorandum to you on a related issue, I discussed the broad discretion provided in 
the statute for the Secretary to establish a market basket index for SNF annual 
updates. Similarly, even though HOFA has apparently decided to use the market 
basket index set forth in the .May 12, 1998 interim final'rule, I conclude that the 
statue would permit the agency to adjust the annual update to reflect cost factors 
that were not specifically mcluded within the market basket index discussed in the 
preamble to that rule. . 

Statutory Authority for SNF Annual Updates 

In my June 7, 1999 memorandum. I discus~ed the role of the SNF 
market basket index in the annual updates of both the facility specific and the 
federal per diem rates. While .other factors, which will be discussed below. ~ay be 
taken into account in determining the annual adjustment to Mediwe SNF·rates to 
account for inflation and other factors, the principal component of the annual 
update is th~ market basket index. 

"'.,DC .G98WI.oal.33ll1l.Dt-l-.S ~ l.ONDON IalIIICXJIIIf I'JIWII'I IIUGIm" 'IIIUIIAW 


1AI:nNI:IIII," c::oLOItA.DORIINCI"co DIIMa.co LOIAHGJa.a, 0\. ~ 't'iL 1a'lrmD,Mr mcmu.r, MD 




. , 

JUL-26-1999 10:35 AHCA P.04/06 

HOGAN & HARrsON L.L.P. 

Section 1888(e)(5) of the Social Security Act ("SSA"), as added by the' 
Balanced Budget Act of 1997 ("BBA"), provides as follows with respect to the 
establishment of the SNF market basket index: 

(A) SKILLED NURSING FACILITY MARKET BASKET 
INDEX.··The Secretary shall establish a skilled nursing facility 
market basket index that reflects changes over tinle in the prices of an 
appropriate mix of goods and services included in covered skilled 
nursing facility services. ' , 

Unlike the market basket index used to update rates for other services under 
Medicare, the statute makes no reference to an existing market basket index and 
provides no constraints on what may be included in the index, other than requiring 

. that it reflect chan~s over time in the "p~ces of an appropriate mix of goods and 
services included in covered skilled, nursing facility services." As noted in our 
earlier memorandum, the Secretary has substantial discretion to determine'what 
factors should be included in the market basket index. More importantly for the 
present question, the broad language in the statute provides the agency substantial 
discretion to determine how and when the market basket index should be adjusted 
or revised to accurately reflect the cost ofproviding covered services. . 

While the statute is drafted broadly with respect to how the market 
basket index may be determined. it is quite specific with respect to how the index is 
to be applied in order to determine initial facility-specific and federal per diem 
annual updates. The market basket index percentage (minus 1 percentage point for 
some years) is applied to the facility-specific and the federal base rates to determine 
the PPS rates for the initial year. l Thereafter. the market basket index percentage 
(again minus 1 percentage point for some years) is applied to the previous year's 
rates to update the per diem rates for each subsequent year.! Other than the 
authority to make adjustments for "case mix creep" under section 1888(e)(4)(F), 
discussed below, there does not appear to be any authority in the statute, other 
than through the market basket index, to affect the annual update of per diem rates 
through administrative action by the agency.a .. 

See SSA §§ 1888(e)(3)(B) (facility-specific) and 1888(e)(4)(B) (federal rate). 

Z See SSA §§ 1888(e)(S)(D) (facility-specific) and 1888(e)(4)(E) (federal rate). 

a Each facility's per diem rates are, of murse, adjusted for case m.ix and for geographic vanatioJ].$ 
. in labor costs under SSA § 1888(e)(4)(G). 

2 
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HOGAN & HARISON L.L.P. 

The Market Basket Index and HCFA's Interim Final Rule 

, Nevertheless, we believe the Secretary has ample authority under the 

statutory language relating to the SNF market basket index to make adjustments 

to the annual updates to take into account cost factors that were not initially 

included within the market b,asket index. While the preamble to the May 12, 1998, 

interim final rule set forth a fairly specific set of factors that would be included in 


. the market basket,' that methodology was not incotporated into the regulation 
itself. Rather, the regulation, in defining the "market basket index," merelyreflects 
the statutory definition quoted above.' It does not adopt the various market· basket 
factors and methodologies described in the preamble in the form of a rule that 
would be binding on the Secretary until changed by a subsequent rule. 

Thus, the description of the market basket index contained in the 

preamble to the regulation provides guidance and information to the public on how 

the index will be calculated. However, it does not constrain the Secretary from 

adjusting the index when· making annual updates to take into account factors that 

are otherwise not reflected in the straightforward year to year changes in the prices 

of the goods and services included in the market basket. Such factors could include, 

for example. productivity changes and changes in the intensity of goods and services 

required to provide a particular level of SNF service. The statute requires the 


.market basket index to reflect changes in plices over time "of an appropriate mix of 
goods and services." The market basket index, therefore, is a function not only of 
the prices of the goods and services the Secretary uses in the index but also of the 
uolume and mix of those goods and services. Productivity changes and intensity 
changes will certainly affect the volume and mix of goods and services required to 
provide a given level of service and may legitimately be considered by the Secretary . 
in making adjustments to the market basket update. for any year even though those 
factors were not listed in the market basket discussion in the preamble to the 
interim Dna1l"llle. Such considerations could be announced by the SeCretarY in the 
annual notice updating per diem rates. Because the market basket factors and 
methodology are not established as formal rules, such adjustments could be made in 
that notice without going through formal rulemaking. . 

The preamble to the May 12, 1998, interim final rule confirms the 

above conclusion that HCFA does not consider itself to be bound by the factors and 

methodology for determining the SNF market basket index that were published 

along with the interim final rule. The preamble contains a discussion of the fact 


63 Fed. Reg. 26262. 26289·94 (May 12. 1998). 

/) 42 C.F.R. § 413.333. 

3 
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HOGAN &HARTSON L..L.P. 

that HCFA is considering a mechanism to adjust futureSNF updates to correct for 
forecasting errors in the event that fluctuations in prices cause significant 
differences (greater than .25 percent) between actual increases in prices faced by 
SNFs and the forecast used in calculating the update factors. 6 The notice indicates 
that if HCFA determines such an adjustment to be appropriate, it would be made 
through the annual update to the SNF PPS rates.' Thus, it is clear that HCFA 
believes it has the authority to make adjustments to the annual SNF PPS rate 
updates to account for factors in the market basket index that fail to reflect actual 
changes in the cost of providing a given mix of goods and services.8 

The only other authority in the statute to adjust the annual update is 
in section 1888(e)(4)(F) which authorizes adjustments for "case mix creep." This 
provision authorizes the Secretary to adjust federal per diem rates for a year if she 
determines that case mix adjustments have resulted, or are likely to result. in a 
change in aggregate payments as a result of coding or classification of residents 
that does not reflect real changes in case mix. Thus, if the coding or classification of 
residents by facilities fails accurately to reflect the le'Vel of services they require, the 
Secretary may adjust rates either up or down to take into account deficiencies In. the 
coding'or classification of residents. This adjustment is separate from the 
development of the market basket index and would be in addition to (or subtracted 
from) the market basket update. 

Conclusion. We believe the Secretary has the authority, under the 
broad statutory language requiring her to develop a SNF market basket index, to 
make adjustments to the update factor resulting from. that index to reflect changes 
in the cost of providing an appropriate mix ofgoods and services. The Secretary is 
not bound by the precise methodology set forth in the preamble to the May 12, 1998, 
interim final rule, but may adjust that methodology from time to time to reflect 
additional factors that she determines will affect the price of providihg a given level 
ofSNF service. ' 

6 63 Fed. Reg. at 26293. 

7 Id. 

8 The statutory language defining the "SNF market basket percentage," which is the actual factor 

by which ra~B are updated, also eonfirma the Secretary's btoad diacretioD in this :regard. Section 

1888(e)(5)(B) defines that term to mean "for a fiscal year or other annual period and as calculated by 

the Secretary, the percentage change in the skilled Dureing facility market baaket illdex..•.;' 

(Emphasis added.) 
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BACKUP: MEDICARE POLICIES 
March 10, 1999 

MODERNIZING FEE-FOR-SERVICE: (-$9 billion over 5 years; -$22 billion over 10 years) 

• 	 Preferred Provider Arrangements: Permit DHHS to develop preferred provider ' 
arrangements, either nationally or by region. DHHS would be able to negotiate global 
payments or discounted fee-for-service payments with preferred providers, perhaps starting in 
regions where competition in the private market has brought payment rates 'down below' 
Medicare's rates. 

• 	 Competitive Bidding and Negotiated Pricing Authority; Selective Contracting: 
Authorize use of either competitive bidding or price negotiations to set payment rates . 

.	PHHS would have the authority to select both the items and services and the geographic 
areas to be included in a bidding or negotiation process based on the availability of providers 
and the potential for achieving savings. Bids would be accepted only if the providers met 
specified quality standards. DHHS also would have the authority to selectively contract only 
with providers who accept negotiated or bid prices and other contract terms. ' 

• 	 Purchasing Through Global Payments. ,Authorize DHHS to select p~oviders and suppliers 
to receive global payments for services directed at a specific condition or needs of an " 
individual (e.g. diabetes, congestive heart failure, frail elderly, cognitively or functionally 
impaired, need for DME). If suppliers or providers are selected to be paid on a global basis, 
Medicare would not be required to contract with other entities, even if they otherwise met 
program standards.. Beneficiaries would voluntarily elect to participate in such arr~ngements 
for a defined period during which they would be "locked-in" for the covered services. 

• 	 Flexible Purchasing Authority: Give DHHS the authority to negotiate alternative 
administrative arrangements with providers, suppliers and physicians who agree to provide 
price discounts to Medicare. These discounts could be based on current fee schedules or 
payment rates or could involve alternative payment methods. It could be targeted to those 
areas where market competition in the area makes other arrangements common. In general, 
before an alternative arrangement went into place, DHHS would have to certifY that the 
arrangement would achieve program savings. 

Contracting Reform: Provide HeFA with more flexibility to require incentive arrangements 
and performance-based measures in contracts with intermediaries and carriers. For example, 
such contracts could introduce incentives such as bonus payments for benefits saving that 
result from better utilization management. It would also expand the pool of available entities 
with which HeFA could contract for claims processing, customer service, provider outreach, 
provider appeals, and other program functions. 

Issues: 
• 	 Providers generally do not like competitive approaches 
• 	 Republicans oppose giving HeFA authority without premium support 



BBA EXTENDERS: (-$7 billion over 5 years; -$57 billion over 10 years) 

For 2003-2007: 
• 	 Extend PPS capital reduction of 2.1 percent 
• 	 Extend the 15 percentPPS-exempt capital reduction 
• 	 Reduce hospital market basket update by 1.1 percentage points 
• 	 Reduce PPS-exempt hospital update using BBA relationship between hospital's operating 

costs and hospital's target amount 
• 	 Reduce SNF update by 1 percentage point 
• 	 Reduce hospice update by 1 percentage point 
• 	 Reduce OPD update by 1 percentage point 
• 	 Reduce ambulance payment updates to CPI minus 1 percentage point 
• 	 Reduce prosthetics and orthotics updates by 1 percentage point· 
• Freeze lab updates, DME updates, and PEN payments 

.• Reduce ambulatory surgical centers update to CPI minus 2 percentage points 

Issues: 

• 	 Hospital hits 

• 	 On top of President's FY2000 budget 

• 	 SNF update issue 

COST SHARING PACKAGE 

Cost sharing with home health cap: -$1 billion over 5 years; +$1 billion over 10 years 
Cost sharing without home health cap: -$9 billion over 5 years; -$20 billion over 10 years 
Medigap: -$5 billion over 5 years, -$11 billion ov~r 10 years 

Current Law 

Preventive Services Copayments: 

. • 	 Deductible applies to hepatitis B vaccinations, colorectal cancer screening, bone mass 
measurements, prostate cancer (digital rectal exams only) and diabetes self-man~gement 
benefits. 

• 	 Coinsurance applies to screening mammography, pelvic exams, hepatitis B vaccinations, 
colorectal screening, bone mass measurements, prostate cancer (digital rectal exams only) 
and diabetes self-management benefits. . 

Cost of buying this down: $770 million for 2001-04. 



Medicare Cost Sharing 

Benefit Current Law (1999) Proposal 

PARTSAANDB - $350 deductible indexed to 
inflation 

PART A 

Inpatient Hospital $768 deductible 
No copay: o~ 60th day 
$l92/day: 61-90th day 
$384/day: 60 lifetime 
reserve days 

None 

SNF None: 0- 20 days 
$96/day: 21-100th day 

20% 

Post-institutional HH None. 10% per visit up to 60 visits 

Hospice Nominal copays 20% 

PARTB $100 I yr deductible None 

Physician services 20% 20% 

Outpatient Hospital About 50% Current law 
I 

Ambulatory surgical service 20% 20% 

Clinical lab None 20% 

Outpatient mental health 50% for psychotherapy, 
20% for medical mngt. 

Current law 

Home health None 10% per visit up to 60 visits 

DME 20% 20% 

PREVENTIVE SERVICES VARlES NONE 

Screening mammography 20% None 

Pelvic & clinical breast exams, 
glucose monitoring, diabetes 
education, bone mass measurement 

20% None 

Screening pap smear None None 

Colorectal cancer screening Varies None 

Immunizations None None 

Issues: 
• 	 Home health copay: always'controversial 

• 	 Medigap reform: Is this feasible; should a similar policy be applied to employer-based 
insurance 



INCOME-RELATED PREMIUM 


Income Cutoff Share of Single 
Elderly Above 

Cutoff (16.3 m) 

Share ofElderly 
Couples Above 
Cutoff (17.1 m) 

Total Elderly 
(33.4 m) , 

$15,000 24.9% 61.4% . 44% 115 m 

$25,000 15.3% 43.9% 30%/10 m, 

$40,000 9.3% 31.1% 21%/7m 

$50,000 7.1% 26.2% 17%/6 m' 

$60,000 5.0% 21.3% 13%15 m' 

$75,000 3.2% 14.8% 9%/3m 

$100,000 1.8% 8.5% t-- 5%/2m . 

$150,000 0.9% 3.9% 2%/1 m 

• For premiums imposed at $25,000+, the total number of beneficiaries affected would be 
about 7.1 % higher if disabled beneficiaries were included. For premiums imposed,at 
$40,000+, the total number would be about 6.7% higher. For premiums imposed at 
$50,000+, the total'number would be about 5.5% higher. For premiums imposed at $75,000+ 
or higher, the total number would be only slightly higher. 

• Income-related pre~iums imposed between around $20,000-$40,000 lead to high marginal 
tax rates, because they interact with the phase in of taxability of Social Security benefits. 

• In general, phase-ins over larger income ranges are less likely to affect the financi~l actions 
ofthe elderly, because they amount to smaller additional "taxes" on income. For a 25% 
income-related premium (beneficiary payments going from 15% of the combined premium to 
40% of the combined premium), phase in over at least a $20,000-25,000 income range would 
keep the incremental rate low enough that little distortion would occur. A $25,000 range for 
phase in of a 25% premium is equivalent to around a 6% increase in the income tax rate in . 
that range. A $10,000 phase in range is equivalent to around a 15% higher rate. 

• The 1997 analysis of income-related premiums concluded that approximately: 
2.5% of affected beneficiaries would drop Part B if required to pay 50%, 
7.5% would drop Part B if required to pay 75%, and 
15% would drop if required to pay 100%. 

Comparable income-related premiums for combined Parts A and B would probably not lead 
to any substantial opting-out, because beneficiaries would still be receiving 50-60% subsidies 
for the combined program. 



STATEMENTS BY THE PRESIDENT ON PROVIDER REIMBURSEMENT UNDER THE. 

BALANCED BUDGET OF 1997 

JUNE 29, 1999 - REMARKS ON STRENGTHENING MEDICARE 

"And to make sure that health care quality does not suffer, my plan includes, among other things, a 
quality assurance fund to be used if cost containment measures threaten to erode quality." 

[JDIY-2f,-1999 -?PRESS CONFERENCE'·· . . 

"II) ~e~997 B~~ced Budget agreement - and this is the reason a~ ese teaching hospitals are in 
trouble today - we agreed to a Medicare savings figure. And we s:td~kay, here is our health 
information...And the CBO said no, no, no, that won't come close; you nee(ithese changes plus these 

L_ . 

changes. And we said, okay, we're following the CBO, we put it in there. And that's one of the reason 
the surplus is somewhat bigger than it otherwise would be the cuts in Medicare were far more severe, 
our numbers were right, their nurrihers were wrong and that's why you've got all these hospitals all 
over America, every place I go, talking about how they're threatened with bankruptcy." 

JULY 22, 1999 - REMARKS ON MEDICARE IN LANSING, MICHIGAN 

,"And we took some very tough actions in 1993 and again in 1997 to lengthen the life of the trust fund 
- actions which, I might add, most hospitals with significant Medicare caseloads, and teaching 
hospitals which deal with a lot of poor folks, believe went too far. And we're going to have to give 
some money back to those hospitals in Michigan and throughout the country." 

JUL Y 27, 1999 REMARKS ON WOMEN AND MEDICARE 

"Then the next year we did the Balanced.Budget Act and it has worked superbly. The only problem 
with it is that the Medicare cuts were too burdensome on certain groups, and we are trying to fix that." 

AUGUST 8, 1999 - REMARKS TO THE NATIONAL GOVERNORS ASSOCIATION 

"And irdoesn't count what I h,ear at every place I go, in every state, in communities large and small, 
which is that we had cuts that were too severe in the Medicare budget in 1997, which has imposed 
enormous burdens on the teaching hospitals in every state in the country, on the hospitals with large 
numbers of poor people, and on a lot oftherapy services, for example, for home health care, which 
have been cut back ...We've got to do something about these teaching hospitals." 

SEPTEMBER 8, 1999 - REMARKS ON HEALTH CARE PRlORlTIES 

"I have also set aside a fund to deal with the Medicare problems that we now have because ofthe 
budget decisions made in the Balanced Budget Act, which have imposed severe problems on a lot of 
our teaching hospitals, some of our therapy services, and other problems of which many of you in this 
room are quite familiar." I 

OCTOBER 12, 1999 - REMARKS TO THE AMERICAN ACADEMY OF PEDIATRICS 

"We passed a balanced budget bill in 1997. It had very tough spending caps. The spending caps were 
too tough if you work in a teaching hospital,or at other hospitals that have been handicapped by the 
Medicare cutbacks, you know they're too tough." 



BACKUP: MEDICARE POLICIES 
April 16, 1999 

COMMISSION'S BBA EXTENDERS: ($51 billion over 10 years) 

For 2003-2007: 

• 	 Reduce hospital market basket update by 1.1 percentage points 

• 	 Extend hospital PPS capital reduction of 2.1 percent 

• 	 Extend the 15 percent hospital PPS-exempt capital reduction 

• 	 Reduce PPS-exempt hospital update using BBA relationship between hospital's operating 
costs and hospital's target amount 

• 	 Reduce skilled nursing facility (SNF) update by 1 percentage point 

• 	 Reduce hospice update by 1 percentage point 

• 	 Reduce OPD update by 1 percentage point 

• 	 Reduce ambulance payment updates to cpr minus I percentage point 

• 	 Reduce prosthetics and orthotics updates by 1 'percentage point 

• 	 Freeze lab updates, DME updates, and PEN payments 

• 	 Reduce ambulatory surgical centers update to cpr minus 2 percentage points 

Potential Changes: 

• 	 Extend policies through 2009 to get additional savings 

• 	 Home health: put back update factors that were lowered in Fall 1998 home health bill 

• 	 Therapy caps: Raise from $1,500 limit to $2,000 

• 	 Hospital market basket update: From 1.1 to 1.0 for 2003-09 

• 	 Rural hospital market basket: From 1.0 to xx 



,j 

MODERNIZING FEE-FOR-SERVICE: ($14 billion over 10 years) 

• 	 Preferred Provider Arrangements: Permit DHHS to develop preferred provider, 
arrangements, either nationally or by region. DHHS would be able to negotiate global 
payments or discounted fee-for-service payments with preferred providers, perhaps starting in 
regions where competition in the private market has brought payment rates down below 
Medicare's rates. 

• 	 Competitive Bidding and Negotiated Pricing Authority; Selective Contracting: 
Authorize use of either competitive bidding or price negotiations to set payment rates. 
DHHS would have the authority to select both the items and services and the geographic 
areas to be included in a bidding or negotiation process based on the availability of providers 
.and the potential for achieving savings. Bids would be accepted only if the providers met 
specified quality standards. DHHS also would have the authority to selectively contract only 
with providers who accept negotiated or bid prices and other contract terms. 

• 	 Purchasing Through Global Payments. Authorize DHHS to select providers and suppliers 
to receive global payments for services directed at a specific condition or needs of an 
individual (e.g. diabetes, congestive heart failure, frail elderly, cognitively or functionally 
impaired, need for DME). If suppliers or providers are selected to be paid on a global basis, 
Medicare would not be required to contract with other entities, even if they otherw~se met 
program standards .. Beneficiaries would voluntarily elect to participate in such arrangements 
for a defined period during which they would be "locked-in" for the covered services. 

• 	 Flexible Purchasing Authority: Give DHHS the authority to negotiate alternative 
administrative arrangements with providers, suppliers and physicians who agree to provide 
price discounts to Medicare. These discounts could be based on current fee schedules or 
payment rates or could involve alternative payment methods. It could be targeted to those 
areas where market competition in the area makes other arrangements common. In general, 
before an alternative arrangement went into place, DHHS would have to certify that the 
arrangement would achieve program savings. 

• 	 Contracting Reform: Provide HCFA with more flexibility to require incentive arrangements 
and performance-based measures in contracts with intermediaries and carriers. For example, 
such contracts could introduce incentives such as bonus payments for benefits saving that 
result from better utilization management. It would also expand the pool of available entities 
with which HCF A could contract for claims processing, customer service, provider outreach, 
provider appeals; and other program functions. 

Issues: 
• 	 Providers generally do not like competitive approaches 
• 	 RepUblicans oppose giving HCF A authority without premium support 



COST SHARING PACKAGE 


Cost sharing with home health cap: -$1 billion over 5 years; +$1 billion over 10 years 
Cost sharing without home health cap: -$9 billion over 5 years; -$20 billion over 10 years 
Medigap: -$5 billion over 5 years, -$11 billion over' 10 years 

Current Law 

Preventive Services Copayments: 
I 

• 	 Deductible applies to hepatitis B vaccinations, colorectal cancer screening, bone mass 
measurements, prostate cancer (digital rectal exams only) and diabetes self-management 
benefits. 

• 	 Coinsurance applies to screening mammography, pelvic exams, hepatitis B vaccinations, 
colorectal screening, bone mass measurements, prostate cancer (digital rectal exa.rris only) 
and diabetes self-management benefits. 

Cost of buying this down: $770 million for 2001-04. 



--

Medicare Cost Sharing 

Benefit 	 urrent Law. (1999) Proposal 

$350 deductible indexed to . 
inflation 

PARTS A ANDB 

,PART A 

None 
No copay: 0- 60th day 
$192/day: 6 I-90th day 
$384/day: 60 lifetime 
reserve days 

Inpatil:mt Hospital $768 deductible 

20%SNF , None: 0- 20 days 
;$96/day: 21-100th day 

10% per visit up to 60 visits institutional HH None 

20%Hospice Nominal copays 

NonePARTB $100 / yr deductible 

20%Physician services 20% 

About 50% Current law Outpatient Hospital 

20%20%Ambulatory surgical service 

None 	 %Clinical lab 

Current law 
20% for medical mngt. 

Outpatient mental health 50% for psychotherapy, 

10% per visit up to 60 visits Home health None 
,

20%DME 

VARIES I NONE 	 ,PREVENTIVE SERVICES 

NoneScreening mammography 20% 

None 

glucose monitoring, diabetes 

education, bone mass measurement 


Pelvic & clinical breast exams, 20% 

NoneScreening pap smear None 

NoneColorectal cancer screening Varies 

NoneNone~munizations 

Issues: 
• 	 Home health copay: always controversial 

• 	 Medigap reform: Is this feasible; should a similar policy be applied to employer-based 
insurance 



INCOME-RELATED PREMIUM 

I 

Income Cutoff Share of Single 
Elderly Above 
Cutoff(16.3 m) 

Share ofElderly 
Couples Above 
Cutoff(17.1 m) 

I 

Total Elderly 
(33.4 m) 

i 
I 

I 

$15,000 24.9% 61.4% 44% 115 m 
i 

$25,000 15.3% 43.9% 
I 

30% 110 m' 

$40,000 9.3% 31.1% 21%/7m 

$50,000 7.1% 26.2% 17% 16m : 

$60,000 5.0% 21.3% 13% 15m 
i 

$75,000 3.2% 14.8% 9%/3 m 

$100,000 1.8% 8.5% 5%/2m 

$150,000 0.9% 3.9% 2%11 m 
I 

• For premiums imposed at $25,000+, the total number of beneficiaries affected would be 
about 7.1 % higher if disabled beneficiaries were included. For premiums imposed at 
$40,000+, the total number would be about 6.7% higher. For premiums imposed at 
$50,000+, the total number would be about 5.5% higher. For premiums imposed at $75,000+ 
or higher, the total number would be only slightly higher. 

• Income-related premiums imposed between around $20,000-$40,000 lead to high marginal 
tax rates, because they interact with the phase in of taxability of Social Security benefits. 

• In general, phase-ins over larger income ranges are less likely to affect the financia~ actions 
of the elderly, because they amount to smaller additional "taxes" on income. For a:25% 
income-related premium (beneficiary payments going from 15% of the combined premium to 
40% ofthe combined premium), phase in over at least a $20,000-25,000 income range would 
keep the incremental rate low enough that little distortion would occur. A $25,000 .range for 
phase in of a 25% premium is equivalent to around a 6% increase in the income tax rate in 
that range. A $10,000 phase in range is equivalent to around a 15% higher rate. 

• The 1997 analysis of income-related premiums concluded that approximately: 
2.5% of affected beneficiaries would drop Part B if required to pay 50%, 
7.5% would drop Part B if required to pay 75%, and 
15% would drop if required to pay 100%. 

. I 

I 

Comparable income-related premiums for combined Parts A and B would probably not lead 
to any substantial opting-out, because beneficiaries would still be receiving 50-60~ subsidies 
for the combined program. 
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DRAFT May 6, 1999 .I'...l J 
MODERNIZING FEE-FOR-SERVICE MEDICARE 

As various proposals are being considered to either structurally or incrementally reform 
Medicare, we cannot lose sight of the fact that over 83 percent of the currently 39 million 
Medicare beneficiaries rely on the traditional FFS Medicare program. Much of the focus of the 
last several years has been on the pheriomenal growth and change that the Medicare managed 
care or Medicare + Choice program has undergone. However, even with this unprecedented 
growth due to enhanced benefit packages and lower costs promised throug4 managed care, the 
vast majority of Medicare beneficiaries have elected to remain in the FFS program. It seems 
obvious then that one of the choices that Medicare beneficiaries would like to retain is the 
Traditional FFS Medicare program. 

Over time, Medicare spending has grown at about the same rate as that of the private sector, and 
its administered pricing system generally has been recognized as achieving some ofthe lowest 
prices for health care services. The past decade, though, has seen the development among health 
care purchasers of a variety techniques that appear to be successful at maximizing valu~ by 
controlling costs an.d increasing quality ofcare. In contrast to other public and private 
purchasers of health care, Medicare lacks the necessary flexibility to target providers, geographic 
areas, medical care practices, and beneficiaries with specific strategies directed at maximizing 
quality of care and appropriate utilization. Along with administered pricing, these newer tools 
include competitive bidding I pricing, negotiation, selective contracting, and utilization 
management and such applications as preferred provider arrangements, Centers of Excellence, 
targeted budgets for integrated delivery arrangements, case management, targete4 prior 
authorization and various forms of bundled payments. Use of these strategies will vary with 
market environment, medical condition, service setting, geographic area, and other variables that 
influence which ofthese tools and applications would be most efficacious. Flexibility to 
customize the approach and choice among these tools and applications would maximize 
Medicare's ability to achieve high value under the traditional program. 

External groups, including the National Academy for Social Insurance, have called for HCF A to 
be given greater flexibility to use these tools and applications in Medicare. Within the 
Bipartisan Commission on the Future of Medicare various strategies for modernizing Medicare 
were put forward. In·addition, HCF A, through demonstrations and in some legislative proposals, 
has been exploring for several years the possibility of greater flexibility in how Medicare might 
pay providers and health plans. 

This paper consolidates a variety of these proposals where legislative authority is needed. For 
some proposals, actual legislative language has previously been prepared, and this language is 
included. For some of these earlier proposals thinking has evolved, and the paper identifies 
areas where possible changes may need to be made to previously drafted legislative language. 

PROPOSALS INCLUDE 



1. 	 Medicare Par-Plus Authority 
2. 	 Selected Centers of Excellence 
3. 	 Flexible Purchasing 
4. 	 Global Payments 
5. 	 Implement Target Budgets for Qualified Integrated Delivery Arrangements, If After 

Demonstration Proven Effective 
6. 	 Competitive Bidding and Negotiated Pricing Authority: Selective Contracting 
7. 	 Prior Authorization and Utilization Review 
8. 	 Primary Care Case Management Authority 
9. 	 Contracting Reform 

ISSUES: 

There are three major issues that arise related to most of ~ese proposals. 

1. 	 Most of the modernizing package proposals involve selecting a subset of providers for 
special treatment. Medicare has historically used an "any willing" provider framework. " 
Even though the "any willing" provider framework will continue to dominate the 
program, the flexibility to treat targeted providers or geographic areas differently will be 
viewed by providers as a threat to their business. 

2. 	 Medicare FFS in terms of overall policy structure has not varied across geographic areas 
or within a class of providers. By targeting specific geographic areas for special 
treatment, the modernizing package may be viewed as changing Medicare from a single 
national program. 

3. 	 Because of Medicare's size there will be significant concern about giving it the ,flexibility 
to use its market power in a targeted fashion. 



1. MEDICARE PAR-PLUS AUTHORITY 

BACKGROUND and RATIONALE: 

The Medicare program currently makes a distinction between participating physicians and 
non-participating physicians. In exchange for an agreement to abide by certain payment rules 
that are advantageous to beneficiaries using Medicare-participating physicians, the participating 
physicians are given payment and administrative advantages (such as faster claims payment) not 
enjoyed by non-participating physicians. Non-participating physicians who do not submit a 
claim on an assigned basis are permitted to "balance bill" a beneficiary beyond 
Medicare-allowed amounts, up to a limit. As part of the participation agreement, a "par" 
physician agrees to submit all claims on an assigned basis, accepting the Medicare payment (Plus 
any beneficiary allowed cost sharing) as payment in full for covered services. Medicare 
publicizes the availability of participating physicians, listing them in directories, for example. In 
the sense that no par physician is permitted to balance bill, Medicare beneficiaries choosing 
between participating and non-participating physicians can face differential cost sharing if a . 
non-par physician chooses to submit a bill on other than an assigned basis. (The Medicare 
program generally does not make similar distinctions among other types of providers, such as 
hospitals, except through demonstration projects such as the Centers of Excellence.) 

In the private sector, preferred provider organizations (PPOs), point-of-service (POS) plans, and 
other organizations such as the Health and Welfare Fund of the United Mine Workers, make 
distinctions between participating and non-participating providers (physicians as well as other 
providers). Enrollees ofthese kinds of plans facedifferential cost sharing, and may have other 
advantages in using participating physicians or other providers, such as freedom from prior 
authorization requirements (e.g., hospital care in the Federal Employees' Blue Cross PPO), or 
coverage of otherwise non-covered services if preferred providers are used. ' 

Providers that agree to the contract terms for preferred, or network, providers of the sponsoring 
plan can often expect an increase in volume of patients seen, resulting in greater total revenue 
even though the provider may also agree to a discounted payment rate. 

In addition to payment terms that may involve a discounted fee, the agreements and relationships 
between preferred, or network, providers and the sponsoring plan often impose other conditions 
related to quality and cost containment. For example, a preferred or network provider may be 
expected/required to abide by any prior authorization or other utilization review rules of the plan; 
they may be required or asked to use only particular providers for referrals, or use only one lab; 
and they may be expected to participate in quality assurance activities, be available at off-hours, 
and handle administrative aspects of the plan, such as member appeals. Sponsoring 
organizations also use certain criteria to pre-screen providers wishing to participate as preferred 
providers (a process generally referred to as "credentialing"), and/or continually monitor the 
performance of a provider in relation to its peers or expected levels of quality standards and 
levels of expenditures and utilization. Providers can be "de-selected" from networks (Le., the 
contract is terminated) if the norms are not met. 



Better-performing providers in these plans can receive bonus payments in addition to their usual 
fee-for-service payments if they meet expenditure and utilization targets, or if they meet certain 
quality standards. 

PROPOSAL: Establish what would be called a PAR-PLUS program for Medicare. The 
PAR-PLUS set of providers could include physicians, and other practitioners, as well as 
institutional providers. Only physicians already enrolled in the par program would be eligible 

, 	 , 

(i.e., one ofthe standards for being a PAR-PLUS provider is that you must agree to all ,the terms 
required for par status). 

In addition to physicians agreeing to participation status, PAR,-PLUS providers would be 
expected to meet quality standards and utilization standards established by the Secretary. The 
Secretary could pre-screen, or "credential," providers applying to be PAR-PLUS providers based 
on their claims history and any quality information to determine whether the providers are 
cost-conscious, high-quality providers. As PAR-PLUS providers, participants would agree to 
quality standards and utilization management requirements. The Secretary would "profile" 
providers on a continual basis to ensure adherence to expected utilization and quality standards, 
and would provide feedback on performance. Higher performing providers would be eligible for 
bonus payments in addition to the standard fees. The PAR-PLUS designation could be removed 
if the provider falls below quality and utilization standards expected of PAR-PLUS providers. 
Where appropriate, the program would pay PAR-PLUS providers at discounted fees. 

PAR-PLUS providers would be 

* 	 Permitted to waive coinsurance and deductible payments under a safe harbor (this is one 
way for providers to generate higher volume); 

* 	 Given administrative advantages, such as faster claims payment and alternative 
administrative and related procedures; 

* 	 Eligible for bonus payments for achieving specified performance outcomes, as noted 
above, and bonus payments for demonstrated results of more health-conscious l?ehavior 
by patients, or improved accessibility (e.g., more convenient hours). 

PAR-PLUS providers may also see a "spillover" benefit in their non-Medicare business by 
having the quality designation of being a Medicare PAR-PLUS provider. ' 

From the beneficiary point of view, the structure of the PAR-PLUS program would be similar to 
a PPO or POS plans operated by an indemnity insurer in the commercial marketplace. The 
lowest level of cost sharing would be available from the PAR-PLUS provider, including the 
waiver of cost sharing at the option of the provider (which is not available through the basic PAR 
program). The quality standards of the PAR-PLUS program would provide beneficiaries with a 
straightforward way of determining that the providers they are using are higher-quality providers. 



ISSUES: 

* 	 Supplemental Coverage. Because most Medicare beneficiaries have supplem~ntal 
insurance which covers all or a portion of their out-of-pocket costs, reduced cost sharing 
for covered services may not induce beneficiaries to use PAR-PLUS providers. It is 
possible to make the argument that the reduced cost-sharing associated with using 
PAR-Plus providers may enable beneficiaries to choose the less costly "deductible-only" 
Medigap plan. Another alternative is to consider developing an alternative Medigap plan 
type designed to be consistent with the incentives of the PAR-PLUS program. 

2. 	 SELECTED CENTERS OF EXCELLENCE (FY 2000 Package modifications shown 
in redline) 

BACKGROUND AND RATIONALE: From 1991-1998, HCFA conducted a demonstration 
through which certain facilities, referred to as Centers of Excellence, were paid a single fee to 
provide all of the facility, diagnostic and physician services associated with coronary artery 
bypass graft (CABG) surgery. The facilities were selec.ted on the basis of their outstanding 
experience, outcomes, and efficiency in performing these procedures. Medicare achieved an 
average of 12% savings for CABG procedures performed through the demonstration. 

PROPOSAL: This legislative proposal would create a Centers of Excellence program: as a 
permanent part of Medicare by authorizing the Secretary to competitively pay selected facilities a 
single bundled rate for all services, potentially including post-acute services, associated with a 
surgical procedure or hospital admission related to a medical condition. Beginning in Fiscal 
Year lO(U. 20XX, the Secretary would establish Centers ofExcellence for CABG surgery and 
other heart procedures, knee replacement surgery and hip replacement surgery nationwide. The 
Secretary would also specify other appropriate procedures and conditions in which Centers of 
Excellence would be sought. As with the CABG demonstration, selected facilities would have to 
meet special quality standards and would be required to implement a quality improvement plan. 
The single rate paid to a Center for a particular procedure or admission can not exceed the 
aggregate amount that would otherwise be made WQw.llil r@sw.lt ill s;iPlillgs tQ ta@ prQgra.t:Q,. 
Medicare would not be required to contract with an entity, even if it otherwise met program 
standards, if there were already enough Centers of Excellence in that geographic area to meet 
projected demand. Facilities would retain the Center of Excellence designation for a three-year 
period as long as they continued to meet quality standards. Beneficiaries would not be required 
to receive services at Centers, but Centers would be allowed to provide additional services (such 
as private room) to attract beneficiaries. Alternatively, they could waive a portion of beneficiary 
cost-sharing. Any beneficiary incentives would have to be approved by the Secretary.· The 
effective date would be in FY lO(U. 20XX, 

Five-year budget impact: -$690 million estimated for FY 2000 package. 

ISSUES: 



* 	 The Centers demonstration experienced controversy over limiting the number of winners. 
While it was never the intent to imply that the providers identified as "Centers" were the 
only high quality providers in an area, this has been an area of concern from providers. 
The previous Centers of Excellence proposal received opposition because providers who 
considered their care of high quality objected to not being included. The term "selected" 
has been added to the proposal title to try and indicate that providers in the Centers 
program are selected from a larger supply ofhigh quality providers. 

* 	 Within the centers demonstration, providers have raised the issue that the negotiated 
payments do not reflect that some providers treat beneficiaries who are sicker, and thus 
should not be required to have lower payment amounts to be a Center. The previous 
proposal required that the payment amount be less than what would otherwise be paid. 
The proposal has been modified to provide flexibility in the negotiated rate. 



3. FLEXIBLE PURCHASING 

BACKGROUND and RATIONALE: DHHS currently has no authority to modify 
\ 	 administrative procedures for selected individual providers or suppliers. This lack of flexibility 

is in sharp contrast to the ability that other payers have to negotiate various discount 
arrangements with specific entities or provide administrative incentives I rewards for better 
performance. 

PROPOSAL: Under this proposal, DHHS would be given the authority to negotiate alternative 
administrative arrangements with providers and suppliers who either: (1) agree to provide price 
discounts to Medicare, or (2) should be recognized for better performance. The administrative 
arrangements could include such incentives as alternative claims processing, administrative and 
related procedures. 

Special administrative arrangements could be provided in exchange for discounts. The discounts 
could be based on current fee schedules or payment rates or could involve alternative payment 
methods. Special administrative arrangements also could be used as rewards for better 
performance. Providers and suppliers that have been identified as the result of profiling as 
demonstrating high quality and appropriate utilization practices could be provided with special 
administrative arrangements. The use of the special administrative arrangements could be 
targeted to those areas where market competition in the area makes other arrangements common. 
Beneficiaries could be informed of the providers and suppliers eligible for the special 
administrative arrangements. 

In general, before an alternative arrangement went into place, DHHS would have to certify that 
the arrangement would achieve program savings either as a result of the discounts, or as a result 
of encouraging beneficiaries to utilize provider and suppliers that have been identified as 
meriting special administrative treatment because of their demonstrated appropriate utilization 
practices. 

ISSUES: 

* Generic issue of special treatment for selected providers. 



4. 	 GLOBAL (BUNDLED) PAYMENTS 

BACKGROUND and RATIONALE: DHHS currently has no authority to modify FFS payment 
arrangements to reflect the combinations of services that are provided to beneficiaries in certain 
care settings or for certain conditions. This lack of flexibility is in sharp contrast to the ability 
that other payers have to negotiate various arrangements with specific entities, and the recent 
developments in the private sector to target certain high costhealth conditions for special 
coordinated care delivery and structure payment accordingly. 

PROPOSAL: This proposal would authorize DHHS to provide global payments to 
combinations of selected practitioners, providers and suppliers for all care delivered either: 

(1) in a specific site of service (e.g., all physician and hospital services delivered in the 
hospital setting, or all professional and facility services delivered in psychiatric partial 
hospitalization programs); or 

(2) for services directed at a specific condition, or needs of an individual (e.g., diabetes, 
congestive heart failure, frail elderly, cognitively or functionally impaired, need for 
DME). 

Practitioners, providers, suppliers would be selected based on their ability to provide services 
more efficiently, to improve coordination of care (e.g., disease management, case management), 
or to offer additional benefits to beneficiaries (e.g., respite care, nutritional counseling, adaptive 
and assistive equipment, transportation). If suppliers or providers are selected to be paid on a 
global basis, Medicare would not be required to contract with other entities, even if they 
otherwise met program standards. Within the global payment, providers would have flexibility 
both in how services are provided and in financing additional, non-covered benefits through the 
global payment. 

In the case of global payments made for services delivered in a specific site, the payment would 
cover the episode of care at the site of service. For global payments made on the basis of 
beneficiary conditions, beneficiaries would voluntarily elect to participate in such arrangements 
for a defined period. 

ISSUES: 

* 	 Generic issue of special treatment for selected providers. 

* 	 Need to determine whether the time period the beneficiary is expected to participate is a 
consistent "lock-in" period, or v~ries by condition and contract. 



5. 	 IMPLEMENT TARGET BUDGETS FOR QUALIFIED INTEGRATED 
DELIVERY ARRANGEMENTS, IF DEMONSTRATION PROVES EFFECTIVE 

BACKGROUND RATIONALE: The physician community is largely responsible for directing 
health care -- providing services and making referrals. Beneficiaries and the Medicare program 
could benefit if the physician community through integrated delivery arrangements better 
coordinated care across sites of service, and invested in administrative structures and processes to 
assure efficient service delivery. Currently, the Standard Growth Rate (SGR) is the incentive 
under which physicians operate in FFS, which is designed to control annual growth in, 
expenditures, and pertains only to physician services covered under the Medicare Fee Schedule. 
Under SGR, individual physicians are subject to blanket penalties or rewards regardless of their 
relative efficiency, and SGR has no effect on the behavior of physicians as it concerns referrals 
for non-physician services. 

While the majority of physicians are not organized in large groups, the majority ofMe9.icare's 
physician services are provided by doctors who are organized in large groups. These large 
groups are often associated with integrated delivery arrangements. Extrapolating this finding to 
the other types ofMedicare services that these doctors direct (e.g., hospitalizations, SNF 
admissions, durable medical equipment), a target budget derived for existing qualified 
organizations in local markets that volunteer to participate could effectuate desirable change in a 
large segment of the FFS program. 

PROPOSAL: This authority would permit the Secretary to implement nationally target budgets 
for qualified integrated delivery arrangements that volunteer to participate, if a demonstration of 
this concept proves that coordination and quality of care improves, and also proves that the total 
volume and intensity of all types (Part A and Part B) of Medicare covered services provided to 
beneficiaries seen in a year by the physicians in a participating arrangement can be reduced. 

The Secretary would also have the authority to set qualifying criteria such as size, what 
constitutes an integrated delivery arrangement, as well as quality; monitoring and reporting 
standards. The Secretary would have the authority to determine the terms of the selective 
contract, such as its duration, the financing arrangement, and conditions for renewal. 

Beneficiary lock-in would not be allowed; beneficiaries could go to the Medicare provider of 
their choice. The Secretary would determine what constitutes adequate notification that a 
beneficiary's physician is participating in such an arrangement. 

Currently the demonstration is designed as follows:

Qualifying organizations could be given an annual per capita target, based on the organization's 
own historic experience -- average total Part A and Part B expenditures for the Medicare FFS 
beneficiaries seen by the organization in a base year. After each performance year, the target 
would be adjusted for actual age, reason for entitlement and other relevant factors. The target 
would need to be updated annually and possibly rebased every 3 to 5 years. A bonus could be 



paid to the organization when actual total per capita expenditures in the performance year are 
lower than the target. The bonus amount could be limited to a portion of the Medicare savings 
generated, and also adjusted for the portion of total Part A and Part B services that were actually 
provided by the qualified organization's physicians and other providers. 

Beneficiaries would not enroll; they would be notified of their physician's participation, and 
could obtain care from any provider as they currently do. Participating organizations would have 
to monitor patient satisfaction, and because there is no enrollment, would have to maintain 
satisfaction to prevent erosion of their patient base. 

To qualify, organizations would have to meet or exceed certain size and scope criteria, submit 
acceptable clinical and administrative management plans, participate in acceptable quality 
improvement plans, distribute at least a portion of the bonus payments based on quality 
performance, and submit required performance data. HCF A would provide performan,ce profiles 
to support the organization's strategic planning for successful clinical management. 

To further incentivize quality improvement, a portion of Medicare savings -- separate from the 
bonus payment -- could be set aside each year and paid to qualifying organizations based on 
process and outcome improvements. 

ISSUES: 

* 	 The authority to implement target budgets for qualified integrated delivery arrangements 
is being sought to follow a successful demonstration because this model has not been 
tested in either the public or private sector. A demonstration would provide a controlled 
opportunity to refine the technical parameters of the model, assure administrative 
feasibility and prove that the target budget concept can achieve its intended purpose. If 
HCF A successfully demonstrates this, then the Secretary would have the necessary 
authority for immediate national implementation. 



6. 	 COMPE:rITIVE BIDDING AND NEGOTIATED PRICING AUTHORITY: 
SELECTIVE CONTRACTING 

BACKGROUND AND RATIONALE: Under current law, payment for items and services is 
based on statutorily prescribed payment amounts or fee schedules and any provider or 
practitioner that meets Medicare's conditions ofparticipation is eligible to receive payment for 
items and services provided to Medicare beneficiaries. Other purchasers of health care have 
successfully used competitive processes and negotiation to establish payment rates. HCF A 
under provisions of the Balanced Budget Act is currently in the process of testing competitive 
bidding processes for durable medical equipment and is planning to also test a competitive 
process for procuring laboratory services. 

PROPOSAL: This proposal would authorize use of either competitive bidding or price 
negotiations to set payment rates for all the Part B items and services (except for physician 
services. DHHS would have the authority to select both the items and services and the 
geographic areas to be included in a bidding or negotiation process based on the availability of 
providers and the potential for achieving savings. Bids would be accepted only if the providers 
met specified quality standards. DHHS also would have the authority to selectively contract only 
with providers who accept negotiated or bid prices and other contract terms. 

ISSUES: 

* 	 Generic issue of special treatment for selected providers. 

J 




7. PRIOR AUTHORIZATION AND UTILIZATION REVIEW 

BACKGROUND AND RATIONALE: Prior-authorization that targets specific practitioners, 
types of service, or geographic areas with evidence of outlier patterns or utilization problems is 
now a common strategy that is used by private sector purchasers. Current law gives the 
Secretary of the Department of Health and Human Services authority to contract with Peer 
Review Organizations to perform various functions, including reviewing some or all of the 
professional activities in the area ofphysicians and other health care practitioners and . 
institutional and noninstitutional providers of health care services in the provision of health care 
services and items for which payment may be made under title XVIII (including where payment 
is made for such services to eligible organizations pursuant to contracts under section 1876). The 
purpose of this function is, in part, to determine whether services and items are reasonable and 
medically necessary and whether services and items proposed to be provided (i.e., 
prior-authorization) on an inpatient basis can be effectively provided more economically on an 
outpatient basis or in an inpatient facility ofa different type. ' 

PROPOSAL: This proposal would give the Secretary clear authority to: (1) use 
prior-authorization review for specific targeted services and procedures of any participating 
practitioner, provider, or supplier, in any setting ofcare; and (2) also contract with other 
Medicare contractors (e.g., carriers, fiscal intermediaries) to make prior-authorization. 
determinations for specific targeted services and procedures. 

Specific high cost, high volume services and procedures would be targeted for 
prior-authorization. Outlier practice patterns of providers and practitioners would be identified 
using profiles that measure performance against clinical benchmarks established from 
evidenced-based guidelines. Outlier providers and practitioners would be required to seek prior 
authorization for the targeted services and procedures (e.g., certain admissions, invasive 
procedures and radiology services). 

This proposal broadens the existing prior-authorization authority to include a wider range of 
Medicare covered services and it gives DHHS increased flexibility to use a variety of contractors 
to assure that Medicare pays for services that are reasonable and necessary. Given the role of the 
carriers and fiscal intermediaries in making payment decisions and preventing program abuse, it 
is appropriate to also have the flexibility to use these contractors for utilization management 
activities, including prior-authorization. This flexibility allows for Medicare to operate an 
efficient prior-authorization program through a number of organizations. The Medicare 
contractors have experience with utilization management activities with their private lines of 
business. . , 

NOTE: We have requested an OGe opinion on whether the existing statute is broad enough to 
allow us to target, for prior-authorization, any practitioner (e.g., physician) service or 
procedure and any setting ofcare. OGe hopes to respond by mid-May. 

ISSUES: 



* 	 The issue may be raised as to why not use the existing authority before asking for more. 
The proposal is designed to clarify the targeting aspect of a prior authorization strategy 
and provide flexibility in which contractors may be used to perform this function. 

* 	 Prior authorization attempts under the old PSRO program were found not to be effective. 
The proposal is intended to clarify that prior authorization needs to use a targeted 
approach, rather than the previous experience which did not use sufficient targeting. 
There also is now considerable more experience in using targeted prior authori~ation 
strategies than existed when the early attempts at prior authorization were made under the 
old PSRO program. 



8. PRIMARY CARE CASE MANAGEMENT AUTHORITY 

BACKGROUND & RATIONALE: Currently, there are Medicare beneficiaries who might 
benefit from assistance with coordinating their health care. Medicaid and private health plans 
have achieved savings and improved health care outcomes by assuring coordinated service 
delivery to certain high cost / high risk enrollees through primary care case management (PCCM) 
programs. Care for certain beneficiaries could be improved if Medicare fee-for-service were 
given the flexibility to provide and target explicit mechanisms to coordinate care. Primary care 
physicians and beneficiaries could voluntarily participate in coordinated care programs designed 
to maximize the health outcomes for selected high costlhigh risk populations. 

PROPOSAL: This proposal would allow HCF A to provide incentives to both beneficiaries and 
providers to voluntarily participate in care coordination arrangements for high cost! high risk 
beneficiaries. To encourage the targeted beneficiaries to voluntarily enroll in PCCM programs, 
they would be educated about the option and could be offered additional benefits or lower 
cost-sharing. Additional benefits that would facilitate beneficiaries receiving optimal, 
cost-effective care in the best setting regardless of restrictions that otherwise apply under the 
traditional program could be used. The average additional costs of lower cost sharing or extra 
benefits would be offset by an average reduction in costly services such as avoidable ' 
hospitalizations. Beneficiaries who meet the criteria for the PCCM programs would have to 
voluntarily agree to be locked into the program for a period of time, and would rece,ive all their 
needed health care either directly or from referral through a primary care physician of their 
choice who participates in the PCCM network. 

The Secretary would have authority to selectively contract with physicians for PCCM services. 
Primary care physicians would have an incentive to join the PCCM networks, as the networks 
would be exclusively for physicians who meet certain performance standards and other criteria. 
Further, the programs would be marketed so that beneficiary enrollment would guarantee patient 
volume. Physicians would be paid fee-for-service, possibly under alternative fee schedules. They 
could receive case management fees that could incorporate physician education and training. 

ISSUE: 

* Generic issue of special treatment for selected providers. 



9. 	 CONTRACTING REFORM (From FY 2000 Leg Package) 

BACKGROUND AND RATIONALE: This proposal is a necessary first step in updating the 
tools HCFA needs to engage in effective oversight of the Medicare contractors. This proposal 
gives the Secretary ofHealth and Human Services increased flexibility in contracting for claims 
processing, payment, and other Medicare intermediary and carrier functions. The provision 
brings the Medicare contracting authority into closer alignment with the general government 
contracting rules contained in the Federal Acquisition Regulation (FAR), while preserving 
certain essential flexibility in the awarding and renewal ofcontracts currently available to the 
Secretary under Medicare law. These changes will improve the cost effectiveness of Medicare 
contractor operations. Further, it may be a necessary pre-condition for HCF A being able to 
successfully pursue other proposals to modernize Medicare. 

PROPOSAL: This provision would permit the Secretary to enter into a contract with any entity 
qualified to perform Medicare functions notwithstanding the fiscal intermediary and carrier 
provisions in the Social Security Act. The Secretary could contract for the performance of 
Medicare fiscal intermediary functions without regard to the provider nomination provisions in 
Section 1816. The Secretary could award Medicare contracts on a competitive basis under the 
FAR, but would also retain her current flexibility to retain current contractors who are 
performing well and supplement the existing pool of contractors with new entrants as she deems 
in the best interests of the Medicare program. Further, the Secretary could award any type of 
contract permitted by the FAR. The Secretary could execute combined Medicare Part A and Part 
B contracts. The Secretary could terminate a contract without regard to procedural requirements 
thatare unique to the Medicare program, and the conditions under which a fiscal intermediary or 
carrier contract could be terminated would be subject to the FAR. Finally, the Secretary could 
consult with providers, health plans, and contractors regarding performance evaluation standards. 

ISSUES: 

* 	 As noted in a recent article by Bruce Vladeck, " Perhaps the most effective interest in the 
interest-group politics of Medicare is one that is rarely discussed or noticed--the sine qua 
non ofeffective interest-group politics--Medicare contractors." The contractors will view 
the proposal as a threat to their current special contractual arrangement with the 
government. 

* 	 Having the authority to recompete contracts -- while it would be a long jump in the right 
direction -- will not, alone, solve all of the performance and other issues assocIated with 
the Medicare contractors. Ensuring that a sufficient pool of high quality, cost ...effective, 
contractors is available to compete is a larger issue. 


