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Dear Ms DeParle,

We are wrmng on behalfof the resxdents and adnnmstrators ofa skﬂled nursmg facility (SNF) in-
ur state, the- Bethany-St Joseph Care Center of La Crosse, Wisconsm. Bethany-St. Joseph is
the only SNF in the region with a certified program for ventilator dependent patients. “According
o the adm:mstrator of this facility, Mr. Tom Rand, recent, drastic changes in Medicare
ecimbursement forced the ventilator dependent program to be discontinued on Dec. 31, 1998.

We have several concems about this dlre satuanon. :

Fu‘st, the facxhty recewed very Timited notice of th13 conmderab]e reducnon in rcxmburscmcnt for
all high cost outlier type of residents. Mr. Rand estimates that the facihty will lose between §150
and $300 per day below the actual cost of providing care. As the region's only SNF that pmvxdes
this specxahzcd and cosﬂ‘y care. this short notxce is mppropnate. -

Second, wlule Bethany St. Joseph‘s mission reqmres that it continue canng for xts current patients
for as long as they need care, it cannot accept any new ventilator dependent patients. Just in the
past few weeks, they have turned away several new patients from surrounding states. Without.
this program, these patients are forced into hospitalization. We are concemed about the -
soundness and costeﬂ'ecuvencss ofa policy which forces pauents into hespxtahzation.

Thxrd, it appears that the new level of retmbursemem does not mcludc any provisions. for outhcr
status payment. We believe that accountmg for statistical outliers -- such as ventilator. dependem
patients or other very high cost patients -- is cmmal to calculating an appropnate payment fora

In hght of these conccms, we are requesnng that you review the pmblems created by PPS for
ventilator dependent patients and consider granting a delay of at least 90 days before o
lmplementmg PPS for this facility. Both we and Mr. Rand understand the importance of PPS 1o o
preserving the integrity of the SNF benefit. Our request for special d1spensauon in this case isan
effon to more accurately reflect the cost of the.se frail and dependcnt patients.
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 MinDeParle
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" Thank you in advance for your timely response to aur concems. We have enclosed ,

‘ cam.spondcnce from 'Mr. Rand f‘or your furiher in fonnauon We appreciate am' Euxd'mu. vou
;arc able 10 provxde 7 S « :
L ;Sincerclv.

Senator Rnss Femgold

E ep. RonKmd
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June 17, 1995

- Wclham Ieﬂ"erson Clmton B
* President of the United Siates of America
- The Whits House' :
. 1600 Pennsylvania Avenue, NW L
Washington, DC. 205!10 L

‘ Hesr Mr Presvdenl‘

Wearewnﬁngwmakayouamofowmwmabomﬁahmofmmmmmm
- 23 you continue to craft a blueprint for responsible Medicars roform, We welfcome your leadership and
hope to wark clasely with-you throughout the debate. We sharé a common goal of extending the
solvency of Medicare beyond 2015, Hmver we mrongly nbjeam mkmg farther cuts or reductmns in

: ztheMedlmpmgmm » ‘ ‘
: -...'f.«ﬂmowgmmﬁlmmnﬁmmmmﬂwMeﬁmmm Whi!ewa

g mdmdmdmppcnﬁemedbad&mmstmmyandmaofﬁudmdabusc,manmeeasesm
 believe the cuts have exceedsd their congressionally intended result. Some of these cum hnvealready led
mmMmmﬁm%mMedsmhweﬁmambemgdemMm - .

L Focmnple, homc haalth paﬂenu arcund thcnmmmlcﬁmthautmaa homemagencies ahut R
-+ their doors due to reduced reimbursements. Hospitals are already struggling with the difficult decisionto .+
" - cut eritical services due to reduced Medicare payments and are anticipating & need to reduoe services: X

further when the Outpatient Prospective Payment System and athier scheduled cuts are In place. Nursing’
homey are working to continie to provide adequate carc as Medicars cuts are enacted. The bottom line is
that the cug established by the BBA have gone deeper than Congress ever anticipated. Budgctsavlngs ‘
mu!ﬁngﬁnmwewmhavedrudyﬁumdms{md&dgﬂmﬁwommmm E :
“'cmrcssiomlaxpeﬂadona. : : R
V MwﬂrmwmeBBA.mofmhmdedmdanypaﬁmbm Asyaummmepropcaalato
rcfaﬂnMed:mnmowhopuﬂlﬂymwﬂlnotmabfm&acuumddmtyeumllconmdenestoﬁng
’ _scvemlksybeneﬁbﬂmmeasemisnydahmd Ialal blmbyﬂleBBA. .- \

o Wemsh'oaglysupponhfeufyom'effomto atwg!hen SochlSecunWmdemmbefomusmgtm

surplus for other purposes. In addition, we urge you not to make any further cuts to Medicare. Weshmd_ -

L ready to work with you and appreciate your leadership on this critical igsue. It is important that the
uegaﬁveconseqmces ufmneuumademdumeBBAmaddmscdaspnnofMpmss. :

”' _"‘Sincenely - ‘_ L
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The Honorable Willium J. Clinvon S o S

The White Hocse o o i

- 1600 Peonsylvenia Avepue, NW. Y L
'wmmgmn.nc.zosm SR S o ;

Dear Mr. President: o

We are writing to exprese our mmmw them:éct of the Ba!@cédkudget ?
Aczmw.wdnspmpundmpkupnmmmdammmommm:mmsmw
Medmebendmhs , |

Unfonumrely, it was knpaaslbh o fam all thn pouib&: ummmdcd offccts mrplcmamm
of the BHA wuld hm onpamcnh categories of care nvaﬁabln to Medicare bcucﬁmams

Webehewﬂnmwmgcﬁsism&mmxhgmhdummmm&omrhe
 implemensation of the BBA: If stepe-gra not taken to improve refmbursemnent during the
transition to & prospective paymeat rystem for ekilled nursing facitities, we fear that dedicated
»WM'uhdomm&cmychm,mmybemd,mdemy
daclina, Thmc.early:smtwhatw*hwedcdwhthBBApmud. {
Wemmbemwvmd&ummmmwabﬂuymmssmefMemmhy
tevising its regulations that are lkely:contributing to the prablem, end by making every effort-
mwum&nmﬁmmnmamaweﬁwpayuﬂm&n@umxumwwm *
patieqts. Wewoumuknmmxxwhymmaddmwﬁsmhwmemmis

'Sincmly, “
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Dear Madame S ‘ - -
"s/ P d LR .
: i-o e \’ )

Wearemun,gtomcpms mudeep,gqmabouj&gmwmgms mt_h.enm'smghomc .
industry. We are cancemed that payment rites for Skilled Nursing Facilities (SNFs) are
well below the Ievels envisioned by Coiigréss, and this reduction in payments could

~ seriously omdz the quality of care avagable to our seniars.

The Balanced Budget Act of 1997 (BBA) has prodnced a number of positive results. We
fiNea balanced budget, and Medicare's solvenzy basteen cxtended by many years.

However, it should not come as a surptiséthat implementing complex legislation such as
the Medicare provisions in the BBA is producing some unm:pected and unﬂwmblc
mnsequmcesincermnmm E 5

>

)

. In parhmxla:r, we believe that t‘he regulations implemeatmg the SNF paymcnt changes

may reduce rates substantially more than was mwnded ‘and projected at the time of -
enactment. If HCFA does not mme%"fgé\ﬂau 5 7‘% fear we will soon see elosings of

- favitities, layoffs of dedicated ngﬁrm m&ucuoa'f m ccess to SNF semm, and

« s ...s. . oAt .
erosio e quah:ty ofcare . N ‘
° n m m . ::A-IM—J‘\\ . M-»U-

We urge you. 10 use your authonty to ;evzs;t the reuuhuons to ensure the transition to the
new prospective payment system’ (PPS]; ‘dotis mol hm‘bcneﬁmanes with unnecessary
reductions in paymbent rates that go beyond what ay of s enticipated. In particular, we
would urge you to rovise the regulatiopsd feflect thie needs of medically oomplcx
pancms, pamculaﬂy ﬂmr n:cd for n&n—fﬁmpy mmary services.
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'We know you share our commitment to ensuring tha.t elderly and disabled Medicare

beneficiaries receive the highest quality carc. We would like to work with you ina
vhxparhszn fashion to addtess this’ Iznpmdmg in'Whittever manner {5 appropriate:

CX]
1. e G

 Sincerely,
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LINDSEY GRAMAM . _ ' , . e ;;,;..,,.

iy R - e
MATONAL SECURTY COMMITTEE @ungmg;ﬁ of the Mmtzh étﬁttﬁ ,‘ :i:ﬁm';:}g:
e f Puiuge of Mepregentatives , L M

Whtsupington, BE 20515-4003 DET
sy 20, 1599

He!p Preserve Qualnty Nursing Home Care for Amenca C] Elderly

Dear Colleague

Many of you may be aware of the crisis facmg Shlled Nursing l-‘aczlmes (SNFyinthe
wake of the Balanced Budget Act of: 1997 (BBA). HCFA's implementation of the BBA is under-
reimbursing SNF s nnd other prowd»rs far hcyond the wishes of Congress when it passed the
BBAu ) . A ‘

- This year alonc. total Medmm spcndmg is antxapated to be 520 bxllwn fess :han
Congress voted for in the BBA. Whijle most agree that savings in Medicare were necessary, few
would agrec that such drastic cutsmMedxcm‘earemthebcstmtcmtsofwday s seniors. The
effects of these cuts are starting to drain the capabilities of providers, particularly SNFs, to
provide care. These cuts aré forcing the closiire of numerous nursing facilities, requiring
cutbacks in personnel and sacﬁﬁmmrthe quality ofcare that our elderly have come to rely upon.

Iwouldhketoseethc!-!ousc éincttheSecmryofHealthandHumanSmto
recvaluate the implementstion of the Medmxe cuts to ensure that the medical needs of senior
citizens are not being forgotten. If you would [ike to see this oversight remedied, please call or e-
mail Dan Nodes in my office at 5-5301 to su;n on to thc attached lctter to Secretary Slmlala. The

deadline for signing is July 30, 1995
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The Honorable William J. Clinton :
The White House -~ ‘ . . .
Washington, DC 20500 o | S

Dear Mr. President:

Once agam. I wozdd like to alert you to some :ssues which are cf pamcuiar concern to health
care providers in my home State of New Jersey. ° : :

The Balanced Budget Act of 1997 was an important step toward ensuring the long-tarm strength
of the Medicare program; however, the unintended donsequences of reimbursement-+reductions included
in the BBA have been economdcally devastating to skilled nursing facilities (SNFs) in my state. Thus, I
want to share with yon some potential administrative options which the Health Care Financing ~

~ Administration (HCFA) may choose to lmplement to help preserve access to commumty—based skmed
care services.

First, the market basket update indéx currently used by HCPA understates the annual change in
the costs of providing an appropriate mix of goods ard services taking place in a SNF. For this reason,

- the BBA specxf‘cally instructs the Secretary o establish 2 SNF market basket index that “reflects changes
over time in the prices of an appropriate mix of goods and services included” in a SNF. Therefore,
HCFA may choose to replace the current market basket index with an index that reflects the average
annual change in the prices of SNF outputs, Currently, the Bureau of Labor Statistics has such an index,
which, if used, could provide immediate relief to providers and beneficiaries..

A second possible solutmn would be to give facilities the option of continuing to be rexmbursed
'under the current transition rate or to be reimbursed the full federal rate. As you know, SNFs are being
transitioned to a 100 percent faderal rate over three years which are a blend of 1995 facility specific
historical costs and a federal rate. Facilities that changed the type and volume of services after 1995 are
dnsadvantaged by the traasition rate and would be better served under the federal rate.

As you continue ta pursue pmposals to ensure the long-term solvency of the Medicare, [
encourags you to carefully consider these administrative options that could bring immediate rehef 10
health care providers in my stats, Thank you for your leadership with this mportant issue, and I look

forward to working with you, ‘
' / —— o -
. ROBERT G. TORRICELLI 3
‘ - United States Senator
RGT:km
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Wiitar's E-mail;

Nancy Ann Min DeParle, Administrator
Health Care Financing Administration
7500 Security Blvd 4

Baltimore, MD 21244-1850

The new pmspecuve payment system (PPS) for skilled nursing facihues (SNFs) has been
onerous on providers and the residents for whom we provide care. On behalf of the
American Health Care Assocmuon (AHCA), I am writing to request your help.

The Balanced Budget Act of 1997 (BBA) projected that SNFs would face $9.5 billion in

“cuts over five years. New Congressional Budget Office (CBO) estimates show that the -

actual cuts will be $16.6 billion ~ 75% more than Congress ever intended. . This §7.1
billion under-spending is far too much for the provider community to withstand without
having a terrible nnpact on the delivery of health care services to Amerié¢a’s seniors. Its
negative impact is being seen in lost jobs within the industry and its effects will trickle
down to patients.. Funding must be restored to the system immediately.

I want to share with you some of our thoughts as to how HCFA and the Administration
can best accomplish this. Congress, MedPAC, and HCFA have recognized the |
‘reimbursement system for SNFs is flawed because it does not aecount for the higher

| acuity patients requiring medically complex services such as prescriptions and respiratory |

care. New funding should be restored to the system. There are several options for doing
30 by HCFA administratively. One or a coinbination of these optxons could restore the
$71 bllhonto the system.

First, you could target high cost patients elther through a panent—condmon based payment
modxﬁer or a multiplier factor.

Second, the market basket update index used by HCFA understates the annual change in
the costs of providing an appropriate mix of goods and services taking place in a SNF.
Change in the type and delivery of services are not included in the market basket index.
The BBA specifically instructs the Secretary to establish a SNF market basket index that
“reflects changes over ume in the prices of an appropriate mix of goods and services

THE AMEFHCAN MEALTH mmuAmtﬂ'nmmmmw mlmmmmw
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included” in a SNF. HCFA should replace the current market basket index with an index
that reflects the average annual change in the prices of SNF outputs. Currently, the
Bureau of Labor Statistics has such an index, which, if used, could provide immediate
 relief to providers and beneficiaries, This change could be made administratively.

A third solution would be to give facilities the option of continuing to be reimbursed

under the current transition rate or to be reimbursed the full federal rate. SNF PPS rates

are being transitioned to a 100% federal rate over three years, The transition rates are a

- blend of 1995 facility specific historical costs and a federal rate. In year one the blend is -
75%/25%, year two is 50%/50%, and year three is 25%/75%. Facilities that changed the

type and volume of services after 1995 are disadvantaged by the transition rate and would

be betterservad underthe federal rate.

Let me add that these excessive cuts have posed a very real and immediate threat to the

delivery of skilled care services as well as access to these services. Providers and

~ residents need relief - and we need it now. I urge you to work cooperatively and in a
bipartisan fashion with Congress to address our concerns, This is the pmblem that needs
~ to be solved mmedla:tely ,

I look forward to working closely with you to move forward on the critical issues.
 Sincerely

ruce Yarwood
Legislative Counsel

TO0TAL P. 15
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SUSAN M. COLLINS A ' ~ B : - j ConerrtEes,

July 27, 1999

The Honorable William V. Roth, Jr.
Chairman, Committee on Finance
219 Dirksen Senate Building
United Statca Sepate ‘

Washington. D.C. 20510
DearChaimmanh '

Enrhcr this ycar, we introduced S. 1310, the Medicare Home Health Equity Act of 1999
which makes needed adjustments to the Balanced Budget Act of 1997 (BBA) and related faderal
reguiations to ensure that Medicare beneficiaries continue to have access to medically necessary
home health services. As you prepare for Finance Committee action on Medicare later this year,
we would nrge you to consider mcorporaﬁng provisions from 8. 1310 in the Chairman’s Mark.

America’s home health agencies provide invaluable services that bave enabled a growing
number of our most frail and vulnereble Medicare beneficiaries to avoid hospitals and pursing -
homes and stay just where they want to be — in the comfort and security of their own homes.

, In 1996, horna health was the fastest growing component of Medicars spending,
consuming one out of every eleven Medicare dollars, compared with one in every forty in 1989
This rapid growth in home health spending understandably prompted Congress and the
Administration, as part of the Balanced Budget Act of 1997, 1o initiate changes that were -
intended to make the program more cost-effective and efficlent. Therefore, there was widespread
support for the provision in the Balanced Budgst Act of 1997 which called for the :
implementation of a prospective payment system for home care. Until this system can be

implemented, home health agencies are being paid according to an “interim payment system,” 6r
IPS,

_ In trying to get a handlc on cdsts howcver, Conzress and thc Administration created a
system that penalizes efficient agencies and that may be restricting access for the very Medicare
beneficiaries who need care the most — the sicker seniors with complex, chronic care needs like
diabetic, wound care patients, or IV therapy patients who require multiple visits. According to a
recent survey by the Medicare Payment Advisory Cominission, almast 40 per¢ent of the homs -

- health agencles surveyed indjcated that there were patients wham they previously would have
. accepted whom they no longer accept due to the IPS. Thirty-one percent of the agencies
admitted that they had discharged patients due to the IPS, These discharged patients tended to be
those with chronic care needs who required a large number of visits and ware expensive to serve.

{3 PRINTED ON RECVCLED PAPGR
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Last year's Omnibus Appropriations bill did l?rovidd 2 small measurf:r of rehu;i i"c;r“l}g:nfe
Lealth agencics. We are concerned, however, that this proposal did not go 1ar eao e
the financial distress that cost-effective agencies are experiencing. Earlier this year, s abont
Permagent Subcommittee on Investigations (PSI) held & hearing where wimesses testified about
the financial distress and cash-flow problems that cost-cfficlent agencies gqnss.th.e countxy are
‘experiencing. Wimesses expreased concern that these problesns are inhibiting their ability to
deliver much-needed care, perticularly to chronicaily ill patients with complex care needs. Some
agencies have closed because the reimbursement levels under Medicare fell so far short of their
actual operating costs. Others are laying off staff or declining to accept new paticnts with more
serious health problems. Moreover, the financial problems that home health agencies have becn
expetiencing have been exacerbated by a nuriber of new regulatory requirements imposed by
HCFA, including the implementation of OASIS, the new outcomo and assessment information
data set; new requirements for surety bonds; sequential billing; IPS overpayment recoupment;
and a new 15-minute increment home health reporting requirerment. ‘

The legislation we have introduced, S. 1310, the Medicare Home Heaith Equity Act, is
cosponsored by a bipartisan group of 21 of our colleagues. Among other provisions, the bill
climinates the automatic 15 percent reduction in Medicére home health payments now scheduled
for Ooctober 1, 2000, whether or not & prospective payment system is epacted. When the
Balanced Budget Act was enacted, CBO reparted that the effect of the BBA would be to reduce
home health expenditures by $16.1 billion between fiscal years 1998 and 2002. CBO's March
1999 revised analysis estimates those reductions to exceed $47 billion — three times the .
anticipated budgetary impact. A further 15 percent cut would be devastating to cost-efficient
providers and would further reduce seniors’ access to care. Moreaver, it is unnecessary since the
budget target for home health outlays will be achieved, if not exceeded, without it. ‘

. The legislation will also provide supplemental “outlier” payments to home health.

- ‘agencies on a patient-by-patient basis, if the cost of care for an individual is considered to be
sxgniﬁcanﬂy higher than average due to the patient's particular health and functional condition.
This provision would remove the existing financial disincentive for agencies to care for patients
with intensive medical needs who, according to recent reparts issued by both the General |
Accounting Office (GAO) and the Medicare Payment Advisory Commissiop (MedPAC), are the
mdxvxduak most at risk of loging access to home health care under the IPS. , '

The current IPS unfairly penalizes historically cost-efficient home health agencies that
haw‘ been most prudent with their Medicare resources, Our legislation builds on reforms in last
year's Omnibus Agprcpnanons Act by gradually raising low-cost agencies' per-beneficiary
limits up 10 the national average over three years, or until the new home health progpective
payment system is implemented and IP$ is terminated, ‘ |
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To dacrease total costs in order to remain under ch(:grper beqeﬁcmy agen
have had to significantly reducs the mumber of visits to patients, which has, in turn, m‘ﬁm
cost of each vigit, Implemsntation of OASIS has also significantly ;nc:essed agencies’ per-visit

" costs. Therefore, the legisiation will increase the TPS per-visit cost limit from 106 to 108 percent

Other provisions of the legislation will; extend the current IPS overpayment recoupment
period from one to three years withour interest; ravise the surety bond requirement for home
- health agencies to more appropriately target fraud; climinate the 15-minute incremental reporting
requirement; and inaintain the Periodic Interim Payment (PIP) program through the first year of
implementation of the prospective payment system to ensure that such & dramatic change in
' payment systams does not create new cash-flow problems for these agencies. ;

The Medicare Homs Health Equity Act of 1999 will provide a measure of financial and
tegulaxc:ry relief to beleagucred home health agencies in order to ensure that Medicare
beneficiaries have access to medically-necessary home health services, and we encourage you to

include the provisions of the legislation in the measure that will be marked up by the Finance
Committee later this year. _ ‘

Sincerely,

Christopher §. Bond
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nited States Semate
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Fume 10, 1999

 Dear Colleague

We ask you to join us in sendmg the attached lettar to Nancy Arm Min DeParlc,
Administrator of the Health Care Financing Administration, to make sure that hospital autpanem
departments do not suffer an unintepded 3850 million per year cut in payments. ‘

The attached letter opposes the Department’s Nonce of Proposed R\ﬂemakmg for

:mplemeﬁmmn of the outpatient prospective payment system, as required by the 1997 Balanced

Budger. Congress must clarify that an unintended minor techwical change in the statutory
language will impose an additional 5.7 percent, $850 million per year cut on top of the fully
contemnplated §7,2 billion reduction in owtpatient payments. We need to send a strong message
to HCF A that the NPRM is mconastcnt with. Conmessxonal inteut. The attached letter more
fally explains how this problem arose. ' .

The Balanced Budget Act of 1997 mposed tough cuts on p:ov:dm The BBA
included intended reductions in outpatient payments through implementation of ouipatient PPS.
This additional $850 million per year cut, however, was not anticipated or intended by the House
or Senate. s inclusion in HCFA's proposed rule will only unnecessarily tbmten the continued
wablhty and quality of hospital outpatient semcs

We bope you w:ll join our efforts to srnp one of the Balenced Budeet Act’s
unintended consequmoes If you have any questions please call Ellen Daneski in Senator

* Rockefellse’s office at 4-5663, Brad Prewitt in Senstor Cochran’s office at 4-3063, Karen
- Davenport in Senamr Kertey's office at 4-9280.

. Becauseths;ssuexsum&sensmw,mappmmyommsponseby June 15,
1999. Thank you for your cansideration.

DM?A#M-_—. “
Pt bton
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Anited States Senate
WASHINGTON, DC 20510

Draft Letter to HCFA Administrator
- The Homorable Nancy Ann Min DeParle

Dear Madame Adm:nutramr

We are concemed abour the Department’s Notice of Pmpcsed Rulemakmg (NFRM)
for the implemenration of the ourpanient prospective payment systera (PPS) enacted in tbe 1997
Balanced Budger Agreeme.nt (aBA) ,

' With the encomgement of Congress, HCFA, semiors’ rep:ascnmves and providers
caopem:vely developed the outpariaar PPS poln:y The new policy was designed vo addressa
longsranding flaw in oUTpatient payment policy and vo gradually rationalize Medicare® s outparient
copaynrents, without imposing tnmanageable outpatisnt payment curs on hospirals. This poh:y
change was accomplished in theBalmdeudge:Acr,whmhcommeda $7.2 billicn ourpatient
payment reduction. No addmoml paymcnt reductions were contemplated, analyzed or mreci,

We strangly suppor: the autpaum PPS approach, However, HCFA's pmposed role
contains an additional, uninvended 5.7 perceat “across the board” reduction iz payments to hospiral
owtparient departments. This $850 million per pear reduction represents 2 misinverfifetation of
Congressional invenr and threatens the integrity of 2 broadly supported compromire. Ttal ourpatient
hospiral payraents were to be budget aeutral to a cleasly ideatified pew baseline in the law, No-
addizional nducnon was contemplaed. .

Cengress clearly intended thaz these changes to outpstient copayments be achieved on
a budget-neurral basis — the ideaticial language that originally passed the House and the Senave clearly
precluded any payment reduction for this policy. While a minor technical drafring change in the
Conference agreement resulted in canfusion over the outpatient payment formula, we belicve the
Deparrment has the ﬂenbﬂ.tcy under the statute o impleraeat Congress' clear intent. »

We urge thar HCFA ger xmplemmt an omyauent PPS rule which is inconsistent with.
Cangrasswnal intemt. ' '

S'm'cerely,
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‘SAnice] States Semate.
~ WASHINGTON, DC 20610

‘ ’ o ‘June 18, 1999
Nancy-Ann Min DeParle '
Administrator .

Health Care Financing Admmmtratmn

200 Independence Avenue, SW.

Rocm 314G ‘
Washington, D.C.

Dear Madame Administrator:

We are concerned about the Department s Notice of Proposed Rulemakmg (NPRM)
fo*' the implementarion of the outpatient prospecuve paymem: system (PPS) enacted in the 1997
Balanced Budget: Agreement (BBA). ,

_  Wish the exicouxagement, cf Congress, HICFA, seniors’ representatives and prevriders
’ _ cooperatively developed the outpatieat PPS policy. The new policy was designed to address 2
longstanding flaw in outpatient payment policy and to gradually rationalize Medicare's outpatient
copayments, without imposing unmanagesbl: outpatient payment cuts on hospitals. This policy
change was accomplished in the Balanced Budget Act, which contained a $7.2 billion outpatient
 payment reducuon. No addmcnal payment reductions were ccntempla\:ed. analyzed or scored

We strongly support the outpatient PPS approach. However, HCFA’S proposed rule
contains an additional, uninrended 5.7 percent “across the board” reduction in payments to hospital
outpatient depamnents This $850 million per year reduction representsa misinterpretation of
Congressional intent and threatens the invegrity of a broadly supported compromise. Total outpatient
hospital payments were to be budget neutral to a clearly identified new baseline in the law No
addmonal reductzon was contemplared.

Congress clearly intended that these changes to ourpatient copayments be‘achieved on.
a budget-neutral basis ~ the idenvical lauguage that originally passed the House and the Senate clearly
~ precluded any payment reduction for this policy. While a minor technical drafting change inthe -
Conference agreement resulted in confusion over the ourpatient payment formula, we believe the
Department has the flexibility under the statute to implement Congress’ clear intent.

- 'We urge that HCFA not xmplcment an outpatient PPS rule wlnch is inconsistant wmh -

Congremonal mntent, - ' : /
. , S.ncerely, ' | 4

QM'?MLL__

—~more—
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June 18, 1999

The Honorable Nancy-Ann Mm DGP'tﬂe

Administrator

'US Depariment of Health and Human Semccs

Icalth Case Financing Administration

- 200 Independence Avenue, SW- o S
‘Washington, DC 20201 . o !

'DcarNancy—Arm; S V LT

" As you know, I am concerned about the approach the Department has taken, at
feast initially, in crafting its Notice of Proposed Rulemakmg (NPRM) for Outpatient
Pmspectwc Payment.

: The regulation appanmﬂy is not hke]y 10 takc effect until at [«ast the apnng of
2000. However, my understanding is that the impact of the draft NPRM would
effectively reduce Medicare outpatient payments to hospitals by an additional 5.7%. This
reduction in payment amounts to almost $900 million per yesr to hospitals.

There are a number of technical issues which have caused unexpected hospital
" . reimbursement issues and payments problems, but none are of the magnitude and impact
of the Outpatient PPS issue. | encourage you to use your ﬂexnbxhty under the statute to
resolve this problem.

I look forward to workmg wnh you and the Department to develop an nutpanent
* PPS payment methodology that will fulfill our policy goals and provide hospltals with
fair retmbursement as they 1ransxtmn to this” new payment ‘mechanism.

« Sincerely,

&QV/

Bill Thomas T
Chairman o '




May 21, 1999

Nancy-Ann DeParle

Administrator

-Health Care Financing Admxmstrauon

200 Independence Ave S.W. — Room 314- G
Washmgton, D.C. 20201

Dear Ms. DePa.rlc:‘ : o - - ‘ | o
On behalf of our 5,000 member hos.pitals, health systems and other providers of care, the-

~ American Hospital Association (AHA) is growing increasingly concerned about the outpattent
prospective payment system (PPS), During the development of the Balanced Budget Act,
Congress, HCFA, seniors and hospitals agreed that beneficiaries were paying too high a share of
the payments hospitals receive for providing outpatient care. All parties also agreed that the
program should shoulder the financial burden of reducing beneficiaries’ liability to 20 percent of
total payments. Thus, program paymcms were set by the BBA to gradually increase to 80
percent of total payments for outpatient care.

We believe HCFA has misinterpreted the intent of Congress by reducing hospital payments to
offset reduced beneficiary coinsurance. The language of the House and Senate bills clearly
placed the financial burden of this change on the Medicare program. The conference report
clearly states that the PPS “would be required to equal the total amounts estimated by the
Secretary that would be paid for OPD services in 1999.” A legal analysis of the statute

. supporting our view is attached to this letter. .

Moreover, we were informed last week by HCFA that the offset - 5.7% or $4.3 billion over five
years -~ is now almost twice as Jarge as previously estimated. 'Part of the revision is becanse
HCFA failed to include in the initial estimates the impact of discounting payments for mulnplc
surgeries perfbrmed on the same day. "This policy is not required by statute, ‘

These policxes endanger the delivery of emergency and outpatient ¢are to America’s seniots,
According to the Medicare Payment Advisory Commission, Medicare only covers 82 cents of
every dollar in Medicare outpatient care costs today and further reductions in the level of
payment are clearly untenable. We urge you to correct this inequity, as Congress intended, by
having program funds offset reductions in beneficiary coinsurance.

- Washinglen, DC Cemrer for Public Aflairs
Chicage, Wineis Center far Haalth Core Leadership :

* Liberty Ploce, Suita 700
_ 325 Seventh Styear, NW. ‘ :
A o Washington, D¢ 20004-2807 ;
: (202) 636-1100 o
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May 21. 1999 .

Should you have any questions about these issues, please contact me, Carmela Coyle, senior vice
~ president for policy (202) 626-2266, or Deborah Wllhams (”02) 626-2340. We Jook forward to
meeting w:th you soon. -

- Sincerely,

LL_—?«)U ?C.L./

Rick Pollack
Execunve Vice President

Attachment
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( WASHINGTON DC 20510

, L ~ June 18,1999
Naney-Ann Min DeParle ' ' -
Administrator T
* Health Care Financing Admxmstratlon '
~ - 200 Independence Aventie, S. w.
Room 314G
Washmgton DC.

Dear Madame Admxmstrator

: ' We are concernied about the Depamnent s Notice of Proposed Rulernakmg (NPR.M)
for the melemcm.auOn of the outpatient prospecuve payment system (PPS) enacted in the 1997
Balanoed Budget Agreement (BBA) :

Wu:h the ¢ encouragemenx of Congress, HCFA seniors’ represcnxmvec and provxders
cooperatively dcveloped the outpatient PPS policy. The new policy was deugned to address a
longstanding flaw in outpatient payment policy and to gradually rationalize Medicare’s outpatient:
copayments, without imposing unmanageable outpatient payment cuts on hospitals. This pohcy '
change was accomplished in the Balanced Budget Act, which contained a $7.2 billion outpatient -
payment reclucuon No additional paymant redncuons were contempla:ed, analyzed or scored.

We Strongly support the Outpammr PPS approach. However, I-ICFA's proposed rule
contains an additional, unintended 5.7 percent "across the board” reduction in payments to ‘hospital
outpatient departments. This $850 million per year reduction represents a nnsmterpretauon of ?
Congressional intent and threatens the integrity of a broadly supported compromise. Toral outpatient

_hospiral payments were to be budget neutral to a clearly identified new bascline in thelaw. No
addmonal reduction was contemplated. )

, Cougress clearly intended thar these changes to Ourpament copayments be achieved on .
a budger-neutral basis — the identical language thar originally passed the House and the Senate clearly
precluded any payment reduction for this policy. While a minor technical drafuing change in the
Conference agreement resulted in confusion over the outpatient payment formula, we believe the
' Department has the ﬂexxbxlxty under the statute to unpleme.nt COngrecs clear intent.

We urge that HCFA not xmplement an outpauent PPS rule whlch is mconslstent‘ mth o
Congress:onal mten.t y oL S - :

| 'Sineércly,

—MOrC—






. HCFALetter =~ . -

Junc 18,1999 =
Page 3 -







s - - w—a—— Tt F T LW AL PN Bedi b A WS Xk Nera . - BN .o/

" HCFA Letter
- June 18, 1999 ‘
PageS I




JUL-26-1999 18:34 AHCA . ; P.0O1./06

}

RCE 19060

Antterican Health Care Association

1201 L Street, NW + Washington, DC 200054014
FAX: 202-842-3860
Facsimile Cover Sheet

Please Deliver Immediately Upon Receipt

To: | Q)/\(\ag&zx\m MS
~ Company: Mhﬁ t

Fax #: s - 7028 | ] 5
CIf yéu did not receive a complete and legible transnﬁssiﬁn, piease call 202-898-2826
Prom: or Tele#___ 9% -Z82. 7 |
Date: | [% !ﬁ E Total pages (include Sover i::_igc) : LO
| Message: | |

The information contained in this facsimile is confidential information intended only for the use
of the individual or entity named above. If the reader of this message is not the intended
recipient, the reader is hereby notified that any dissemination, distfibution or copy ofthxs
telecopy is strictly prohibited.  If you have received this telecopy in error, please notify us by
telephone or facsimile and destroy the original telecopy.  Thank you

() Faxdelivered Time o Ope:ator



- BRUCEYaRwoop

o] '5( ﬂ‘/'é{o ’ L

@@@@@@@



| JUL-26-1993  12:34 AHCA | | . P.B3Ee

HOGAN & HAR’[SON

L.LP
‘ , . o ‘ COLUMBIA SQUARE
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(202;:37-59&9 : WASHINQ‘I‘ON. DC 20004-1109

DIGRINSTEAD@®HHLAW . COM : . TEL (202) 637-5600

MEMORANDUM FAX (202} 637.5910

July 21, 1999
TO: David Seckman, President

American Health Care Association
FROM: Darrel J. Grinstead

Re: Adjustments to the Skilled Nursing Facility Market Basket
Index to Account for Extraneous Cost Factors

Your have asked for an analysis of the authority of the Health Care
Financing Administration (“HCFA”) to revise the annual update of skilled nursing
facility (“SNF”) rates under the prospective payment system to account for cost
factors that are not included in the SNF market basket index. In my previous
memorandum to you on a related issue, I discussed the broad discretion provided in
the statute for the Secretary to establish a market basket index for SNF annual
updates. Similarly, even though HCFA has apparently decided to use the market
basket index set forth in the May 12, 1998 interim final rule, I conclude that the
statue would permit the agency to adjust the annual update to reflect cost factors
that were not specifically included within the market basket index dlscussed in the
preamble to that rule. :

Statutory Authority for SNF Annual Updates

In my June 7, 1999 memorandum, I discussed the role of the SNF
market basket index in the annual updates of hoth the facility specific and the
federal per diem rates. While other factors, which will be discussed below, may be
taken into account in determining the annual adjustment to Medicare SNF rates to
account for inflation and other factors, the principal component of the annual
update is the market basket index.

S ADC - 6982671 - 051338901 BRUSSELS SUDAPGAT LONDON MOSOOUW PARIEY PRAGUES WARSAW
BALTINORE, MD  COLORADO STRINCS, CQ DERVER, €O LOSANGRLKS, CA MAFAN, VA NEW YOEK, NY mmnn,m
CARant Ot
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Section 1888(e)(5) of the Social Security Act (“SSA”), as added by the’
Balanced Budget Act of 1997 (“BBA”), provides as follows with respect to the
establishment of the SNF market basket index:

(A) SKILLED NURSING FACILITY MARKET BASKET
INDEX..-The Secretary shall establish a skilled nursing facility
market basket index that reflects changee over time in the prices of an
appropmte mix of goods and services included in covered skilled
nursing facﬂlty services.

Unlike the market basket index used to update rates for other services under
Medicare, the statute makes no reference to an existing market basket index and
provides no constraints on what may be included in the index, other than requiring

_that it reflect changes over time in the “prices of an appropriate mix of goods and
services included in covered skilled nursing facility services.” As noted in our
earlier memorandum, the Secretary has substantial discretion to determine what .
factors should be included in the market basket index. More importantly for the
present question, the broad language in the statute provides the agency substantial
discretion to determine how and when the market basket index should be adjusted
or revised to accurately reflect the cost of providing covered services.

While the statute is drafted broadly with respect to how the market
basket index may be determined, it is quite specific with respect to how the index is
to be applied in order to determine initial facility-specific and federal per diem
annual updates. The market basket index percentage (minus 1 percentage point for
some years) is applied to the facility-specific and the federal base rates to determine

the PPS rates for the initial year.! Thereafter, the market basket index percentage
" (again minus 1 percentage point for some years) is applied to the previous year’s
rates to update the per diem rates for each subsequent year.2 Other than the
authority to make adjustments for “case mix creep” under section 1888(e)(4)(F),
discussed below, there does not appear to be any authority in the statute, other
than through the market basket index, to affect the annual update of per diem rates
through administrative action by the agency.3

1 See SSA §§ 1888(e)(3)(B) (facility-specific) and 1888(e)(4)(B) (federal rate).
2 See SSA §§ 1888(e)(3)(D) (facility-specific) and 1888(e)(4)(E) (federal rate).

3 Each faclity's per diem rates are, of course, adjusted for case mix and for geo_grabhic variations
.in labor costs under SSA § 1888(e)(4)(G}. .
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The Market Basket Index and HCFA's Interim Final Rule

. . Nevertheless, we believe the Secretary has ample authority under the
~ statutory language relating to the SNF market basket index to make adjustments

to the annual updates to take into account cost factors that were not initially
included within the market basket index. While the preamble to the May 12, 1998,
interim final rule set forth a fairly specific set of factors that would be included in
- the market basket,4 that methodology was not incorporated into the regulatxon
itself. Rather, the regulation, in defining the “market basket mdex,” merely reflects
the statutory definition quoted above.® It does not adopt the various market basket
factors and methodologies described in the preamble in the form of a rule that
would be binding on the Secretary until changed by a subsequent rule,

Thus, the description of the market basket index contained in the
preamble to the regulation provides guidance and information to the public on how
the index will be calculated. However, it does not constrain the Secretary from
adjusting the index when making annual updates to take into account factors that
are otherwise not reflected in the straightforward year to year changes in the prices
of the goods and services included in the market basket. Such factors could include,
for example, productivity changes and changes in the intensity of goods and services
required to provide a particular level of SNF service. The statute requires the

.market basket index to reflect changes in prices over time “of an appropriate mix of
goods and services,” The market basket index, therefore, is a function not only of

- the prices of the goods and services the Secretary uses in the index but also of the

. volume and mix of those goods and services. Productivity changes and intensity

changes will certainly affect the volume and mix of goods and services required to
provide a given level of service and may legitimately be considered by the Secretary
in making adjustments to the market basket update for any year even though those
factors were not listed in the market basket discussion in the preamble to the
interim final rule. Such considerations could be announced by the Secretary in the
annual notice updating per diem rates. Because the market basket factors and
methodology are not established as formal rules, such adjustments could be made in
that notice without going through formal rulemakmg :

The preamble to the May 12, 1998, interim final rule confirms the ,
above conclusion that HCFA does not consider itself to be bound by the factors and
methodology for determining the SNF market basket index that were published
along with the interim final rule. The preamble contains a discussion of the fact

4 63 Fed. Reg. 26252, 26289-94 (May 12, 1998).

5 42 C.F.R.§ 413.333.

. . \\\DC - 6982671 - 09RISEH.01 .
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that HCFA is considering a mechanism to adjust future SNF updates to correct for

. forecasting errors in the event that fluctuations in prices cause significant
differences (greater than .25 percent) between actual increases in prices faced by
SNFs and the forecast used in calculating the update factors.¢ The notice indicates
that if HCFA determines such an adjustment to be appropriate, it would be made
through the annual update to the SNF PPS rates.” Thus, it is clear that HCFA
believes it has the authority to make adjustments to the annual SNF PPS rate
updates to account for factors in the market basket index that fail to reflect actual
changes in the cost of providing a given mix of goods and services.®

The only other authority in the statute to adjust the annual update is
in section 1888(e)(4)(F) which authorizes adjustments for “case mix creep.” This
provision authorizes the Secretary to adjust federal per diem rates for a year if she
determines that case mix adjustments have resulted, or are likely to result, in a
change in aggregate payments as a result of coding or classification of residents
that does not reflect real changes in case mix. Thus, if the coding or classification of
residents by facilities fails accurately to reflect the level of services they require, the

. Secretary may adjust rates either up or down to take into account deficiencies in the
coding or classification of residents. This adjustment is separate from the
development of the market basket index and would be in addition to (or subtracted
from) the market basket update.

broad statutory language requiring her to develop a SNF market basket index, to
make adjustments to the update factor resultmg from that index to reflect changes
in the cost of providing an appropriate mix of goods and services. The Secretary is
not bound by the precise methodology set forth in the preamble to the May 12, 1998,
interim final rule, but may adjust that methodology from time to time to reflect
additional factors that she determines will affect the price of providing a given level
of SNF service.

. : _ Conclusion. We believe the Secretary has the authority, ﬁnder the

8 63 Fed. Reg. at 26293.
T I

8  The statutory language defining the “SNF market basket percentage,” which is the actual factor
by which rates are updated, also confirnis the Secretary’s broad discretion in this regard. Section
1888(e)(6)(B) defines that term to mean “for a fiscal year or other annual period e¢nd as cazculated by
the Secretary, the percentage change in the gkilled nursing &mhty market basket index....

(Emphasis added.)
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BACKUP: MEDICARE POLICIES
March 10, 1999

' . MODERNIZING FEE-FOR-SERVICE: (-$9 billion over 5 yedrs; -$22 billion over 10 years)

Preferred Provider Arrangements: Permit DHHS to develop preferred provider -
arrangements, either nationally or by region. DHHS would be able to negotiate global
payments or discounted fee-for-service payments with preferred providers, perhaps starting in
regions where competltlon in the prlvate market has brought payment rates'down below
Medicare’s rates.

Competitive Bidding and Negotiated Pricing Authority; Selective Contracting:

‘Authorize use of either competitive bidding-or price negotiations to set payment rates.
.DHHS would have the authority to select both the items and services and the geographic

areas to be included in a bidding or negotiation process based on the availability of providers
and the potential for achieving savings. Bids would be accepted only if the providérs met
specified quality standards. DHHS also would have the authority to selectively contract only
with providers who accept negotiated or bid prices and other contract terms. '

Purchasing Through Global Payments. Authorize DHHS to select providers and suppliers
to receive global payments for services directed at a specific condition or needs of an *
individual (e.g. diabetes, congestive heart failure, frail elderly, cognitively or functionally
impaired, need for DME). If suppliers or providers are selected to be paid on a global basis,
Medicare would not be required to contract with other entities, even if they otherwise met
program standards.. Beneficiaries would voluntarily elect to participate in such arrangements
for a defined period during which they would be "locked-in" for the covered services.

Flexible Purchasing Authority: Give DHHS the authority to negotiate alternative
administrative arrangements with providers, suppliers and physicians who agree to provide
price discounts to Medicare. These discounts could be based on current fee schedules or
payment rates or could involve alternative payment methods. It could be targeted to those
areas where market competition in the area makes other arrangements common. In general,
before an alternative arrangement went into place, DHHS would have to certify that the
arrangement would achieve program savings.

Contracting Reform: Provide HCFA with more flexibility to require incentive arrangements
and performance-based measures in contracts with intermediaries and carriers. For example,
such contracts could introduce incentives such as bonus payments for benefits saving that

 result from better utilization management. It would also expand the pool of available entities

with which HCFA could contract for claims processing, customer service, prov1der outreach,
provider appeals, and other program functions.

! Issues:

L

Providers generally do not like competltlve approaches .
Republicans oppose giving HCFA authority without premium support



—

BBA EXTENDERS: (-$7 billion over 5 years; -$57 billion over 10 years)

For 2003-2007: :

» Extend PPS capital reduction of 2.1 percent A

« Extend the 15 percent PPS-exempt capital reduction

* Reduce hospital market basket update by 1.1 percentage points

* Reduce PPS-exempt hospital update using BBA relationship between hospital’s operating
costs and hospital’s target amount

¢ Reduce SNF update by 1 percentage point

+ Reduce hospice update by 1 percentage point

* Reduce OPD update by 1 percentage point

* Reduce ambulance payment updates to CPI minus 1 percentage point
+ Reduce prosthetics and orthotics updates by 1 percentage point

» Freeze lab updates, DME updates, and PEN payments

"+ Reduce ambulatory surgical centers update to CPI minus 2 percentage points

Issues:
+ Hospital hits
«  On top of President’s FY2000 budget

e SNF update issue

COST SHARING PACKAGE

Cost sharing with home health cap: . -$1 billion over 5 years; +$1 billion over 10 years

Cost sharing without home health cap: -$9 billion over 5 years; -$20 billion over 10 years
Medigap: -$5 billion over 5 years, -$11 billion over 10 years

Current Law

Preventive Services Copayments:

-« Deductible applies to hepatitis B vaccinations, colorectal cancer screening, bone mass

measurements, prostate cancer (digital rectal exams only) and diabetes self-management
benefits.

« Coinsurance applies to screening mammography, pelvic exams, hepatitis B vaccinations,
colorectal screening, bone mass measurements, prostate cancer (digital rectal exams only)

and diabetes self-management benefits.

Cost of buying this down: $770 million for 2001-04.



Medicare Cost Sharing

Benefit Current Law (1999) Proposal

PARTS A AND B 1 - - | $350 deductible indexed to
. : inflation

PART A

Inpatient Hospital - $768 deductible None

No copay: 0- 60th day
$192/day: 61-90th day
$384/day: 60 lifetime
reserve days

SNF bv None: 0- 20 days 20%
$96/day: 21-100th day

Post-institutional HH : None . , | 10% per visit up to 60 visits

Hospice | _ Nominal copays ' 20% A

PART B $100 / yr deductible None

Physician services 20% 2ﬁ%

Outpatient Hospital . . About 50% ; Current law ‘
‘f Ambulatory surgical service 20% . : 20% ‘

Clinical lab None . 20%
| Outpatient mental health 50% for psychotherapy, Current law

: 20% for medical mngt. - : .

Home health | None : 10% per ;/isit up to 60 visits '

DME 20% -1 20%

PREVENTIVE SERVICES VARIES . | NONE

Screéning mammography 20% None

Pelvic & clinical breast exams, 20% v None

glucose monitoring, diabetes
education, bone mass measurement

Screening pap smear _ None None
Colorectal cancer screening | Varies ) -| None
Immunizations None None
. Issues: :

«  Home health copay: always'controveréial

+ Medigap reform: Is this feasible; should a similar policy be applied to employer-based
insurance ‘ s ' ﬁ
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INCOME-RELATED PREMIUM

Income Cutoff Share of Single Share of Elderly Total Elderly
Elderly Above Couples Above |  (33.4m) '
Cutoff (16.3 m) Cutoff (17.1 m)
$15,000 24.9% 61.4% 44%/15m
$25000 | 153% 43.9% 30% /10 m.
$40,000 19.3% 31.1% 21%/7m
$50,000 7.1% 262% 17% /6 m -
$60,000 5.0% 213% 13%/5m"
$75,000 | 3.2% 14.8% 9%/3m
$100,000 O 18% ' 8.5% 5%/2m
$150,000 09% 3.9% 2%/1m

For premiums imposed at $25,000+, the total number of beneficiaries affected would be
about 7.1% higher if disabled beneficiaries were included. For premiums imposed-at
$40,000+, the total number would be about 6.7% higher. For premiums imposed at
$50,000+, the total- number would be about 5.5% higher. For premiums imposed at $75,000+
or higher, the total number would be only slightly higher. .

~ Income-related premiums imposed between around $20,000-$40,000 lead to high marginal

tax rates, because they interact with the phase in of taxability of Social Security benefits.

In general, phase-ins over larger income ranges are less likely to affect the financial actions
of the elderly, because they amount to smaller additional “taxes” on income. For a 25%
income-related premium (beneficiary payments going from 15% of the combined premium to
40% of the combined premium), phase in over at least a $20,000-25,000 income range would
keep the incremental rate low enough that little distortion would occur. A $25,000 range for
phase in of a 25% premium is equivalent to around a 6% increase in the income tax rate in
that range. A $10,000 phase in range is equivalent to around a 15% higher rate. -

The 1997 analysis of income-related premiums concluded that approximately:
- 2.5% of affected beneficiaries would drop Part B if required to pay 50%,

- 7.5% would drop Part B if required to pay 75%, and :
- 15% would drop if required to pay 100%.

Comparable income-related premiums for combined Parts A and B would probably not lead
to any substantial opting-out, because beneficiaries would still be receiving 50-60% subsidies
for the combined program. :



STATEMENTS BY THE PRESIDENT ON PROVIDER REIMBURSEMENT UNDER THE
BALANCED BUDGET OF 1997

JUNE 29, 1999 — REMARKS ON STRENGTHENING MEDICARE

“And to make sure that health care quality does not suffer, my plan includes, among other things, a
quality assurance fund to be used if cost containment measures threaten to erode quality.”

N

JULY 21 1999 ’PRESS CONFERENCE
“In the 1997 Balanced Budget agreement — and this is the reason all these teaching hospitals are in
trouble today — we agreed to a Medicare savings figure. And we said okay, here is our health
information...And the CBO said no, no, no, that won’t come close; you need these changes plus these
changes. And we said, okay, we’re following the CBO, we put it in there. And that’s one of the reason
the surplus is somewhat bigger than it otherwise would be — the cuts in Medicare were far more severe,
our numbers were right, their numbers were wrong and that’s why you’ve got all these hospitals all
over America, every place I go, talking about how they’re threatened with bankruptcy.”

JULY 22, 1999 - REMARKS ON MEDICARE IN LANSING, MICHIGAN

.“And we took some very tough actions in 1993 and again in 1997 to lengthen the life of the trust fund
— actions which, I might add, most hospitals with significant Medicare caseloads, and teaching
hospitals which deal with a lot of poor folks, believe went too far. And we’re gomg to have to give
some rnoney back to those hospltals in Michigan and throughout the country.”

JULY 27,1999 - REMARKS ON WOMEN AND MEDICARE

“Then the next year we did the Balanced Budget Act and it has worked superbly. The onlﬁf problém
with it is that the Medicare cuts were too burdensome on certain groups, and we are trying to fix that.”

AUGUST 8§, 1999 - REMARKS TO THE NATIONAL GOVERNORS ASSOCIATION

“And it doesn't count what I hear at every place I go, in every state, in communities large and small,
which is that we had cuts that were too severe in the Medicare budget in 1997, which has imposed
eriormous burdens on the teaching hospitals in every state in the country, on the hospitals with large
numbers of poor people, and on a lot of therapy services, for example, for home health care, which
have been cut back...We've got to do something about these teaching hospitals.”

SEPTEMBER 8, 1999 — REMARKS ON HEALTH CARE PRIORITIES

“I have also set aside a fund to deal with the Medicare problems that we now have because of the
budget decisions made in the Balanced Budget Act, which have imposed severe problems on a lot of

" our teaching hospitals, some of our therapy services, and other problems of which many of you in this
room are quite familiar.”

OCTOBER 12, 1999 - REMARKS TO THE AMERICAN ACADEMY OF PEDIATRICS P

“We passed a balanced budget bill in 1997. It had very tough spending caps. The spending caps were
too tough — if you work in a teaching hospital, or at other hospitals that have been handicapped by the
Medicare cutbacks, you know they're too tough.”



. BACKUP: MEDICARE POLICIES
April 16, 1999

COMMISSION’S BBA EXTENDERS: ($51 billion over 10 years)

For 2003-2007:

Reduce hospital market basket update by 1.1 percentage points
Extend hospital PPS capital reduction of 2.1 percent
Extend the 15 percent hospital PPS-exempt capital reduction

Reduce PPS-exempt hospital update using BBA relationship between hospital’s operating
costs and hospital’s target amount

Reduce skilled nursing facility (SNF) update by 1 percentage point
Reduce hospice update by 1 percentage point |

Reduce OPD update by 1 percentage point

Reduce ambﬁlance payment updates to CPI minus 1 percentage point
Reduce prosthetics and orthotics updates by 1 percentage point
Freeze lab updétes; DME updates, and PEN payments

-

Reduce ambulatory surgical centers update to CPI minus 2 percentage points

Potential Changes:

Extend policies throﬁgh 2009 to get additional savings

Home health: put back update factors that were lowered in Fall 1998 home health bill
Therapy caps: Raise frdm $1,500 limit to $2,000 |
Hosbital market basket update: From .1 1to 1.0 for 2003-09

Rural hospital market basket: From 1.0 to xx



MODERNIZING FEE-FOR-SERVICE: ($14 billion over 10 years)

Preferred Provider Arrangements: Permit DHHS to develop preferred provider .
arrangements, either nationally or by region. DHHS would be able to negotiate global
payments or discounted fee-for-service payments with preferred providers, perhaps starting in
regions where competition in the private market has brought payment rates down below
Medicare’s rates. '

Competitive Bidding and Negotiated Pricing Authority; Selective Contracting:
Authorize use of either competitive bidding or price negotiations to set payment rates.
DHHS would have the authority to select both the items and services and the geographic
areas to be included in a bidding or negotiation process based on the availability of providers

.and the potential for achieving savings. Bids would be accepted only if the providers met

specified quality standards. DHHS also would have the authority to selectively contract only -
with providers who accept negotiated or bid prices and other contract terms.

Purchasing Through Global Payments. Authorize DHHS to select providers and suppliers
to receive global payments for services directed at a specific condition or needs of an
individual (e.g. diabetes, congestive heart failure, frail elderly, cognitively or functionally
impaired, need for DME). If suppliers or providers are selected to be paid on a global basis,
Medicare would not be required to contract with other entities, even if they otherwise met
program standards.. Beneficiaries would voluntarily elect to participate in such arrangements
for a defined period during which they would be "locked-in" for the covered services.

Flexible Purchasing Authority: Give DHHS the authority to negotiate alternative
administrative arrangements with providers, suppliers and physicians who agree to provide
price discounts to Medicare. These discounts could be based on current fee schedules or
payment rates or could involve alternative payment methods. It could be targeted to those
areas where market competition in the area makes other arrangements common. In general,
before an alternative arrangement went into place, DHHS would have to certify that the
arrangement would achieve program savings.

Contracting Reform: Provide HCEA with more flexibility to require incentive arrangements
and performance-based measures in contracts with intermediaries and carriers. For example,
such contracts could introduce incentives such as bonus payments for benefits saving that
result from better utilization management. It would also expand the pool of available entities
with which HCFA could contract for claims processing, customer service, provider outreach,
provider appeals; and other program functions. '

Issues:

Providers generally do not like competitive approaches
Republicans oppose giving HCFA authority without premium support



COST SHARING PACKAGE

Cost sharing with home health cap: ~-$1 billion over 5 years; +$1 billion over 10 years

Cost sharing without home health cap: -$9 billion over 5 years; -$20 billion over 10 years

Medigap: , -$5 billion over 5 years, -$11 billion over'10 years
Current Law

Preventive Services Copayments:\/
. I
+ Deductible applies to hepatitis B vaccinations, colorectal cancer screening, bone mass
measurements, prostate cancer (digital rectal exams only) and diabetes self-management
benefits. ~ ‘

« Coinsurance applies to screening mammography, pelvic exams, hepatitis B vaccinations,
colorectal screening, bone mass measurements, prostate cancer (digital rectal exams only)

and diabetes self-management benefits.

Cost of buying this down: $770 million for 2001-04.



Medicare Cost Sharing

Benefit Current Law.(1999) ' Proposal

PARTS A AND B - $350 deductible indexed to *
inflation

PART A o

Inpatient Hospital ' $768 deductible None

No copay: 0- 60th day
$192/day: 61-90th day
$384/day: 60 lifetime
reserve days

SNF - None: 0- 20 days 20% A
‘ $96/day: 21-100th day i
Post-institutional HH ‘ None 10% per visit up to 60 visits
Hospice Nominal copays 20%
PART B $100 / yr deductible None
Physician services 20% 20%
Outpatient Hospital ' About 50% Current law
Ambulatory surgical service 20% ' 20%
Clinical lab - | None , 20%
Outpatient mental health 50% for psychotherapy, Current law
20% for medical mngt.
Home health None 10% per visit up to 60 visits
DME . 20% . 20% '
PREVENTIVE SERVICES VARIES’ NONE ‘
Screening mammography » 20% None
Pelvic & clinical breast exams, 1 20% None

glucose monitoring, diabetes
education, bone mass measurement

Screening pap smear None Norne

Colorectal cancer screening Varies None

Immunizations None None
Issues:

* Home health copay: always controversial

+ Medigap reform: Is this feasible; should a similar policy be applied to employer-based
insurance ' ‘ -



INCOME-RELATED PREMIUM

Income Cutoff Share of Single Share of Elderly Total Elderl)}
Elderly Above Couples Above (334 m)

Cutoff (16.3 m) Cutoff (17.1 m) |

$15,000 24.9% 61.4% 44%/15m
$25,000 15.3% 43.9% 30% /10 m
$40,000 9.3% 31.1% 21%/7m
$50,000 7.1% 26.2% 17%/6m '
$60,000 5.0% 21.3% 13%/5m |
$75,000 32% 14.8% 9%/3m
$100,000 1.8% - 8.5% 5%/2m .
$150,000 0.9% 3.9% 2%/1m |

* For premiums imposed at $25,000+, the total number of beneficiaries affected would be
about 7.1% higher if disabled beneficiaries were included. For premiums imposed at
$40,000+, the total number would be about 6.7% higher. For premiums imposed at
$50,000+, the total number would be about 5.5% higher. For premiums 1mposed at $75,000+
or higher, the total number would be only slightly higher.

* Income-related premiums imposed between around $20,000-$40,000‘ lead to high marginal
tax rates, because they interact with the phase in of taxability of Social Security beneﬁts.

* In general, phase-ins over larger income ranges are less likely to affect the financial actions
of the elderly, because they amount to smaller additional “taxes” on income. For a 25%
income-related premium (beneficiary payments going from 15% of the combined premium to
40% of the combined premium), phase in over at least a $20,000-25,000 income range would
keep the incremental rate low enough that little distortion would occur. A $25,000 range for
phase in of a 25% premium is equivalent to around a 6% increase in the income tax rate in

‘that range. A $10,000 phase in range is equivalent to around a 15% higher rate.

» The 1997 analysis of income-related premiums concluded that approximately:

- 2.5% of affected beneficiaries would drop Part B if required to pay 50%,
- 7.5% would drop Part B if required to pay 75%, and :
- 15% would drop if required to pay 100%. \

|
Comparable income-related premiums for combined Parts A and B would probably not lead
to any substantial opting-out, because beneficiaries would still be receiving 50-60% subsidies
for the combined program. -
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MODERNIZING FEE-FOR-SERVICE MEDICARE

As various proposals are being considered to either structurally or incrementally reform
Medicare, we cannot lose sight of the fact that over 83 percent of the currently 39 million
Medicare beneficiaries rely on the traditional FFS Medicare program. Much of the focus of the
last several years has been on the phenomenal growth and change that the Medicare managed
care or Medicare + Choice program has undergone. However, even with this unprecedented
growth due to enhanced benefit packages and lower costs promised through managed care, the
vast majority of Medicare beneficiaries have elected to remain in the FFS program. It seems
obvious then that one of the choices that Medicare beneﬁmanes would like to retain is the
Traditional FFS Medicare program.

Over time, Medicare spending has grown at about the same rate as that of the private sector, and
its administered pricing system generally has been recognized as achieving some of the lowest
prices for health care services. The past decade, though, has seen the development among health
care purchasers of a variety techniques that appear to be successful at maximizing value by
controlling costs and increasing quality of care. In contrast to other public and private
purchasers of health care, Medicare lacks the necessary flexibility to target providers, geographic
areas, medical care practices, and beneficiaries with specific strategies directed at maximizing
quality of care and appropriate utilization. Along with administered pricing, these newer fools
include competitive bidding / pricing, negotiation, selective contracting, and utilization
management and such applications as preferred provider arrangements, Centers of Excellence,
targeted budgets for integrated delivery arrangements, case management, targeted prior
authorization and various forms of bundled payments. Use of these strategies will vary with
market environment, medical condition, service setting, geographic area, and other variables that
influence which of these tools and applications would be most efficacious. Flexibility to
customize the approach and choice among these tools and applications would maximize
Medicare’s ability to achieve high value under the traditional program.

External groups, including the National Academy for Social Insurance, have called for HCFA to
be given greater flexibility to use these tools and applications in Medicare. Within the
Bipartisan Commission on the Future of Medicare various strategies for modernizing Medicare
were put forward. In-addition, HCFA, through demonstrations and in some legislative proposals,
has been exploring for several years the possibility of greater flexibility in how Medicare might
pay providers and health plans.

This paper consolidates a variety of these proposals where legislative authority is needed. For
some proposals, actual legislative language has previously been prepared, and this language is
included. For some of these earlier proposals thinking has evolved, and the paper identifies

areas where possible changes may need to be made to previously drafted legislative language.

PROPOSALS INCLUDE



Medicare Par-Plus Authority

1.

2. Selected Centers of Excellence

3. Flexible Purchasing

4. Global Payments

5. Implement Target Budgets for Qualified Integrated Delivery Arrangements If After
Demonstration Proven Effective

6. Competitive Bidding and Negotiated Pricing Authority: Selective Contracting

7. Prior Authorization and Utilization Review

8. Primary Care Case Management Authority

9. Contracting Reform

ISSUES:

There are three major issues that arise related to most of these proposals.

1.

Most of the modernizing package proposals involve selecting a subset of providers for
special treatment. Medicare has historically used an “any willing” provider framework. -
Even though the “any willing” provider framework will continue to dominate the
program, the flexibility to treat targeted providers or geographic areas differently will be
viewed by providers as a threat to their business.

Medicare FFS in terms of overall policy structure has not varied across geographic areas
or within a class of providers. By targeting specific geographic areas for special
treatment, the modernizing package may be v1ewed as changlng Medicare from a single
national program.

Because of Medicare’s size there will be significant concern about giving it the flexibility
to use its market power in a targeted fashion.



1.  MEDICARE PAR-PLUS AUTHORITY

BACKGROUND and RATIONALE:

The Medicare program currently makes a distinction between participating physicians and
non-participating physicians. In exchange for an agreement to abide by certain payment rules
that are advantageous to beneficiaries using Medicare-participating physicians, the participating
physicians are given payment and administrative advantages (such as faster claims payment) not
enjoyed by non-participating physicians. Non-participating physicians who do not submit a
claim on an assigned basis are permitted to “balance bill” a beneficiary beyond
Medicare-allowed amounts, up to a limit. As part of the participation agreement, a “par”
physician agrees to submit all claims on an assigned basis, accepting the Medicare payment (plus
any beneficiary allowed cost sharing) as payment in full for covered services. Medicare
publicizes the availability of participating physicians, listing them in directories, for example. In
the sense that no par physician is permitted to balance bill, Medicare beneficiaries choosing
between participating and non-participating physicians can face differential cost sharing if a .
non-par physician chooses to submit a bill on other than an assigned basis. (The Medicare
program generally does not make similar distinctions among other types of providers, such as
hospitals, except through demonstration projects such as the Centers of Excellence.)

In the private sector, preferred provider organizations (PPOs), point-of-service (POS) plans, and
other organizations such as the Health and Welfare Fund of the United Mine Workers, make
distinctions between participating and non-participating providers (physicians as well as other
providers). Enrollees of these kinds of plans face differential cost sharing, and may have other
advantages in using participating physicians or other providers, such as freedom from prior
authorization requirements (e.g., hospital care in the Federal Employees’ Blue Cross PPO), or
coverage of otherwise non-covered services if preferred providers are used. '

Providers that agree to the contract terms for preferred, or network, providers of the spénsoring
plan can often expect an increase in volume of patients seen, resulting in greater total revenue
even though the provider may also agree to a discounted payment rate.

In addition to payment terms that may involve a discounted fee, the agreements and relationships
between preferred, or network, providers and the sponsoring plan often impose other conditions
related to quality and cost containment. For example, a preferred or network provider may be
-expected/required to abide by any prior authorization or other utilization review rules of the plan;
they may be required or asked to use only particular providers for referrals, or use only one lab;
and they may be expected to participate in quality assurance activities, be available at off-hours, -
and handle administrative aspects of the plan, such as member appeals. Sponsoring
organizations also use certain criteria to pre-screen providers wishing to participate as preferred
providers (a process generally referred to as “credentialing”), and/or continually monitor the
performance of a provider in relation to its peers or expected levels of quality standards and
levels of expenditures and utilization. Providers can be “de-selected” from networks (i.e., the
contract is terminated) if the norms are not met. - :



Better-performing providers in these plans can receive bonus payments in addition to their usual
fee-for-service payments if they meet expenditure and utilization targets, or if they meet certain
quality standards. ‘

PROPOSAL: Establish what would be called a PAR-PLUS program for Medicare. The
PAR-PLUS set of providers could include physicians, and other practitioners, as well as
institutional providers. Only physicians already enrolled in the par program would be eligible
(i.e., one of the standards for being a PAR-PLUS provider is that you must agree to all the terms
requlred for par status).

In addition to physicians agreeing to participation status, PAR-PLUS providers would be
expected to meet quality standards and utilization standards established by the Secretary. The
Secretary could pre-screen, or “credential,” providers applying to be PAR-PLUS providers based
on their claims history and any quality information to determine whether the providers are
cost-conscious, high-quality providers. As PAR-PLUS providers, participants would agree to
quality standards and utilization management requirements. The Secretary would “profile”
providers on a continual basis to ensure adherence to expected utilization and quality standards,
and would provide feedback on performance. Higher performing providers would be eligible for
bonus payments in addition to the standard fees. The PAR-PLUS designation could be removed
if the provider falls below quality and utilization standards expected of PAR-PLUS providers.
Where appropriate, the program would pay PAR-PLUS providers at discounted fees.

PAR-PLUS providers would be

* Permitted to waive coinsurance and deductible payments under a safe harbor (this is one
way for providers to generate higher volume);

* Given administrative advantages, such as faster claims payment and alternative
administrative and related procedures; '

* Eligible for bonus payments for achieving specified performance outcores, as noted
above, and bonus payments for demonstrated results of more health-conscious behavior
by patients, or improved accessibility (e.g., more convenient hours).

PAR-PLUS providers may also see a “spillover” benefit in their non-Medicare business by
having the quality designation of being a Medicare PAR-PLUS provider.

From the beneficiary point of view, the structure of the PAR-PLUS program would be similar to
a PPO or POS plans operated by an indemnity insurer in the commercial marketplace. The
lowest level of cost sharing would be available from the PAR-PLUS provider, including the
waiver of cost sharing at the option of the provider (which is not available through the basic PAR
program). The quality standards of the PAR-PLUS program would provide beneficiaries with a
straightforward way of determining that the providers they are using are higher-quality providers.



ISSUES:

* Supplemental Coverage. Because most Medicare beneficiaries have suppleméntal
insurance which covers all or a portion of their out-of-pocket costs, reduced cost sharing
for covered services may not induce beneficiaries to use PAR-PLUS providers. It is
possible to make the argument that the reduced cost-sharing associated with using
PAR-Plus providers may enable beneficiaries to choose the less costly “deductible-only”
Medigap plan. Another alternative is to consider developing an alternative Medigap plan
type designed to be consistent with the incentives of the PAR-PLUS program.

2. ~ SELECTED CENTERS OF EXCELLENCE (FY 2000 Package modifications shown
in redline)

BACKGROUND AND RATIONALE: From 1991-1998, HCFA conducted a demonstration
through which certain facilities, referred to as Centers of Excellence, were paid a single fee to
provide all of the facility, diagnostic and physician services associated with coronary artery
bypass graft (CABG) surgery. The facilities were selected on the basis of their outstanding
experience, outcomes, and efficiency in performing these procedures. Medicare achieved an
average of 12% savings for CABG procedures performed through the demonstration.

PROPOSAL: This legislative proposal would create a Centers of Excellence program as a
permanent part of Medicare by authorizing the Secretary to competitively pay selected facilities a
single bundled rate for all services, potentially including post-acute services, associated with a
surgical procedure or hospital admission related to a medical condition. Beginning in Fiscal
Year 2004 20XX, the Secretary would establish Centers of Excellence for CABG surgery and
other heart procedures, knee replacement surgery and hip replacement surgery nationwide. The
Secretary would also specify other appropriate procedures and conditions in which Centers of
Excellence would be sought. As with the CABG demonstration, selected facilities would have to
meet special quality standards and would be required to implement a quality improvement plan.
The single rate paid to a Center for a particular procedure or admission can not exceed the
aggregate amount that would otherwise be made wouldsesuli-n-savings-to-the-program.
Medicare would not be required to contract with an entity, even if it otherwise met program
standards, if there were already enough Centers of Excellence in that geographic area to meet
projected demand. Facilities would retain the Center of Excellence designation for a three-year
period as long as they continued to meet quality standards. Beneficiaries would not be required
to receive services at Centers, but Centers would be allowed to provide additional services (such
as private room) to attract beneficiaries. Alternatively, they could waive a portion of beneficiary
cost-sharing. Any beneficiary incentives would have to be approved by the Secretary.' The
effective date would be in FY 2004 20XX, :

Five-year budget impact: -$690 million estimated for FY 2000 package.

ISSUES:



The Centers demonstration experienced controversy over limiting the number of winners.
While it was never the intent to imply that the providers identified as “Centers” were the
only high quality providers in an area, this has been an area of concern from providers.
The previous Centers of Excellence proposal received opposition because providers who
considered their care of high quality objected to not being included. The term “selected”
has been added to the proposal title to try and indicate that providers in the Centers
program are selected from a larger supply of high quality providers.

Within the centers demonstration, providers have raised the issue that the negotiated
payments do not reflect that some providers treat beneficiaries who are sicker, and thus
should not be required to have lower payment amounts to be a Center. The previous
proposal required that the payment amount be less than what would otherwise be paid.
The proposal has been modified to provide flexibility in the negotiated rate.



3. FLEXIBLE PURCHASING

BACKGROUND and RATIONALE: DHHS currently has no authority to modify
administrative procedures for selected individual providers or suppliers. This lack of flexibility
is in sharp contrast to the ability that other payers have to negotiate various discount
arrangements with specific entities or provide administrative incentives / rewards for better
performance.

PROPOSAL: Under this proposal, DHHS would be given the authority to negotiate alternative
administrative arrangements with providers and suppliers who either: (1) agree to provide price
discounts to Medicare, or (2) should be recognized for better performance. The administrative
arrangements could include such incentives as alternative claims processing, administrative and
related procedures. '

5
Special administrative arrangements could be provided in exchange for discounts. The discounts
could be based on current fee schedules or payment rates or could involve alternative payment
methods. Special administrative arrangements also could be used as rewards for better
performance. Providers and suppliers that have been identified as the result of profiling as
demonstrating high quality and appropriate utilization practices could be provided with special
administrative arrangements. The use of the special administrative arrangements could be
targeted to those areas where market competition in the area makes other arrangements common.
Beneficiaries could be informed of the providers and suppliers eligible for the special
administrative arrangements.

In general, before an alternative arrangement went into place, DHHS would have to certify that
the arrangement would achieve program savings either as a result of the discounts, or as a result
of encouraging beneficiaries to utilize provider and suppliers that have been identified as
meriting special administrative treatment because of their demonstrated appropriate utilization
practices.

ISSUES:

* Generic issue of special treatment for selected providers.



4. GLOBAL (BUNDLED) PAYMENTS

BACKGROUND and RATIONALE: DHHS currently has no authority to modify FFS payment
arrangements to reflect the combinations of services that are provided to beneficiaries in certain
care settings or for certain conditions. This lack of flexibility is in sharp contrast to the ability
that other payers have to negotiate various arrangements with specific entities, and the recent
developments in the private sector to target certain high cost health conditions for special
coordinated care delivery and structure payment accordingly.

PROPOSAL: This proposal would authorize DHHS to provide global paymentsto
combinations of selected practitioners, providers and suppliers for all care delivered either:

(1) in a specific site of service (e.g., all physician and hospital services delivered in the
hospital setting, or all professional and facility services delivered in psychlatnc partial
hospitalization programs); or

(2) for services directed at a specific condition, or needs of an individual (e.g., diabetes,
congestive heart failure, frail elderly, cognitively or functionally impaired, need for
DME).

Practitioners, providers, suppliers would be selected based on their ability to provide services
more efficiently, to improve coordination of care (e.g., disease management, case management),
or to offer additional benefits to beneficiaries (e.g., respite care, nutritional counseling, adaptive
and assistive equipment, transportation). If suppliers or providers are selected to be paid on a
global basis, Medicare would not be required to contract with other entities, even if they
otherwise met program standards. Within the global payment, providers would have flexibility
both in how services are provided and in financing additional, non-covered benefits through the
global payment.

In the case of global payments made for services delivered in a specific site, the payment would
cover the episode of care at the site of service. For global payments made on the basis of
beneficiary conditions, beneficiaries would voluntarily elect to participate in such arrangements
for a defined period.

ISSUES:
* Generic issue of special treatment for selected providers.
* Need to determine whether the time period the beneficiary is expected to pammpate isa

~ consistent “lock-in” period, or varies by condition and contract.



5. IMPLEMENT TARGET BUDGETS FOR QUALIFIED INTEGRATED
DELIVERY ARRANGEMENTS, IF DEMONSTRATION PROVES EFFECTIVE

BACKGROUND RATIONALE: The physician community is largely responsible for directing
health care -- providing services and making referrals. Beneficiaries and the Medicare program
could benefit if the physician community through integrated delivery arrangements better
coordinated care across sites of service, and invested in administrative structures and processes to
assure efficient service delivery. Currently, the Standard Growth Rate (SGR) is the incentive
under which physicians operate in FFS, which is designed to control annual growth in.
expenditures, and pertains only to physician services covered under the Medicare Fee Schedule.
Under SGR, individual physicians are subject to blanket penalties or rewards regardless of their
relative efficiency, and SGR has no effect on the behavior of physicians as it concerns referrals
for non-physician services.

While the majority of physicians are not organized in large groups, the majority of Medicare's
physician services are provided by doctors who are organized in large groups. These large
groups are often associated with integrated delivery arrangements. Extrapolating this finding to
the other types of Medicare services that these doctors direct (e.g., hospitalizations, SNF
admissions, durable medical equipment), a target budget derived for existing qualified
organizations in local markets that volunteer to participate could effectuate desirable change in a
large segment of the FFS program.

PROPOSAL: This authority would permit the Secretary to implement nationally target budgets
for qualified integrated delivery arrangements that volunteer to participate, if a demonstration of
this concept proves that coordination and quality of care improves, and also proves that the total
volume and intensity of all types (Part A and Part B) of Medicare covered services provided to
beneficiaries seen in a year by the physicians in a participating arrangement can be reduced.

The Secretary would also have the authority to set qualifying criteria such as size, what
constitutes an integrated delivery arrangement, as well as quality, monitoring and reporting
standards. The Secretary would have the authority to determine the terms of the selective
contract, such as its duration, the financing arrangement, and conditions for renewal,

Beneficiary lock-in would not be allowed; beneficiaries could go to the Medicare provider of
their choice. The Secretary would determine what constitutes adequate notification that a
beneficiary's physician is participating in such an arrangement.

Currently the demonstration is designed as follows:

Qualifying organizations could be given an annual per capita target, based on the organization’s
own historic experience -- average total Part A and Part B expenditures for the Medicare FFS
beneficiaries seen by the organization in a base year. After each performance year, the target
would be adjusted for actual age, reason for entitlement and other relevant factors. The target
would need to be updated annually and possibly rebased every 3 to S years. A bonus could be




paid to the organization when actual total per capita expenditures in the performance year are
lower than the target. The bonus amount could be limited to a portion of the Medicare savings
generated, and also adjusted for the portion of total Part A and Part B services that were actually
provided by the qualified organization's physicians and other providers.

Beneficiaries would not enroll; they would be notified of their physician's participation, and
could obtain care from any provider as they currently do. Participating organizations would have
to monitor patient satisfaction, and because there is no enrollment, would have to mamtam
satisfaction to prevent erosion of their patient base.

To qualify, organizations would have to meet or exceed certain size and scope criteria, submit
acceptable clinical and administrative management plans, participate in acceptable quality
improvement plans, distribute at least a portion of the bonus payments based on quality
performance, and submit required performance data. HCFA would provide performance profiles
to support the organization's strategic planning for successful clinical management.

To further incentivize quality improvement, a portion of Medicare savings -- separate from the
bonus payment -- could be set aside each year and paid to quallfymg organizations based on
process and outcome improvements. '

ISSUES:

* The authority to implement target budgets for qualified integrated delivery arrangements
is being sought to follow a successful demonstration because this model has not been
tested in either the public or private sector. A demonstration would provide a controlled
opportunity to refine the technical parameters of the model, assure administrative
feasibility and prove that the target budget concept can achieve its intended purpose. If
HCFA successfully demonstrates this, then the Secretary would have the necessary
authority for immediate national implementation.



6. COMPETITIVE BIDDING AND NEGOTIATED PRICING AUTHORITY:
SELECTIVE CONTRACTING

BACKGROUND AND RATIONALE: Under current law, payment for items and services is
based on statutorily prescribed payment amounts or fee schedules and any provider or
practitioner that meets Medicare’s conditions of participation is eligible to receive payment for
items and services provided to Medicare beneficiaries. Other purchasers of health care have
successfully used competitive processes and negotiation to establish payment rates. HCFA
under provisions of the Balanced Budget Act is currently in the process of testing competitive
bidding processes for durable medical equipment and is planning to also test a competitive
process for procuring laboratory services.

PROPOSAL: This proposal would authorize use of either competitive bidding or price
negotiations to set payment rates for all the Part B items and services (except for physician
services. DHHS would have the authority to select both the items and services and the
geographic areas to be included in a bidding or negotiation process based on the availability of
providers and the potential for achieving savings. Bids would be accepted only if the providers
met specified quality standards. DHHS also would have the authority to selectively contract only
with providers who accept negotiated or bid prices and other contract terms.

ISSUES: -

* Generic issue of special treatment for selected providers.

("w/’



7. PRIOR AUTHORIZATION AND UTILIZATION REVIEW

BACKGROUND AND RATIONALE: Prior-authorization that targets specific practitioners,

 types of service, or geographic areas with evidence of outlier patterns or utilization problems is
now a common strategy that is used by private sector purchasers. Current law gives the
Secretary of the Department of Health and Human Services authority to contract with Peer
Review Organizations to perform various functions, including reviewing some or all of the
professional activities in the area of physicians and other health care practitioners and
institutional and noninstitutional providers of health care services in the provision of health care
services and items for which payment may be made under title XVIII (including where payment
is made for such services to eligible organizations pursuant to contracts under section 1876). The
purpose of this function is, in part, to determine whether services and items are reasonable and
medically necessary and whether services and items proposed to be provided (i.e.,
prior-authorization) on an inpatient basis can be effectively provided more economically on an
outpatient basis or in an inpatient facility of a different type. '

PROPOSAL: This proposal would give the Secretary clear authority to: (1) use
prior-authorization review for specific targeted services and procedures of any participating
practitioner, provider, or supplier, in any setting of care; and (2) also contract with other
Medicare contractors (e.g., carriers, fiscal intermediaries) to make prior-authorization .
determinations for specific targeted services and procedures.

Specific high cost, high volume services and procedures would be targeted for
prior-authorization. Outlier practice patterns of providers and practitioners would be identified
using profiles that measure performance against clinical benchmarks established from
evidenced-based guidelines. Qutlier providers and practitioners would be required to seek prior
authorization for the targeted services and procedures (e.g., certain admissions, invasive
procedures and radiology services). ‘ '

This proposal broadens the existing prior-authorization authority to include a wider range of
Medicare covered services and it gives DHHS increased flexibility to use a variety of contractors
to assure that Medicare pays for services that are reasonable and necessary. Given the role of the
carriers and fiscal intermediaries in making payment decisions and preventing program abuse, it
is appropriate to also have the flexibility to use these contractors for utilization management
activities, including prior-authorization. This flexibility allows for Medicare to operate an
efficient prior-authorization program through a number of organizations. The Medicare
contractors have experience with utilization management activities with their private lines of
business. '

NOTE: We have requested an OGC opinion on whether the existing statute is broad enough to

allow us to target, for prior-authorization, any practitioner (e.g., physician) service or
procedure and any setting of care. OGC hopes to respond by mid-May.

ISSUES:



The issue may be raised as to why not use the existing authority before asking for more.
The proposal is designed to clarify the targeting aspect of a prior authorization strategy
and provide flexibility in which contractors may be used to perform this function.

Prior authorization attempts under the old PSRO program were found not to be effective.
The proposal is intended to clarify that prior authorization needs to use a targeted
approach, rather than the previous experience which did not use sufficient targeting.
There also is now considerable more experience in using targeted prior authorization
strategies than existed when the early attempts at prior authorization were made under the
old PSRO program.



8. PRIMARY CARE CASE MANAGEMENT AUTHORITY

BACKGROUND & RATIONALE: Currently, there are Medicare beneficiaries who might
benefit from assistance with coordinating their health care. Medicaid and private health plans
have achieved savings and improved health care outcomes by assuring coordinated service
delivery to certain high cost / high risk enrollees through primary care case management (PCCM)
programs. Care for certain beneficiaries could be improved if Medicare fee-for-service were
given the flexibility to provide and target explicit mechanisms to coordinate care. Primary care
physicians and beneficiaries could voluntarily participate in coordinated care programs designed
to maximize the health outcomes for selected high cost/high risk populations.

PROPOSAL: This proposal would allow HCFA to provide incentives to both beneficiaries and
providers to voluntarily participate in care coordination arrangements for high cost/ high risk
beneficiaries. To encourage the targeted beneficiaries to voluntarily enroll in PCCM programs,
they would be educated about the option and could be offered additional benefits or lower
cost-sharing. Additional benefits that would facilitate beneficiaries receiving optimal,
cost-effective care in the best setting regardless of restrictions that otherwise apply under the
traditional program could be used. The average additional costs of lower cost sharing or extra
benefits would be offset by an average reduction in costly services such as avoidable
hospitalizations. Beneficiaries who meet the criteria for the PCCM programs would have to
voluntarily agree to be locked into the program for a period of time, and would receive all their
needed health care either directly or from referral through a primary care physician of their
choice who participates in the PCCM network.

The Secretary would have authority to selectively contract with physicians for PCCM services.
Primary care physicians would have an incentive to join the PCCM networks, as the networks
would be exclusively for physicians who meet certain performance standards and other criteria.
Further, the programs would be marketed so that beneficiary enrollment would guarantee patient
volume. Physicians would be paid fee-for-service, possibly under alternative fee schedules. They
could receive case management fees that could incorporate physician education and training.

ISSUE:

* Generic issue of special treatment for selected providers.



9.  CONTRACTING REFORM (From FY 2000 Leg Package)

BACKGROUND AND RATIONALE: This proposal is a necessary first step in updating the
tools HCFA needs to engage in effective oversight of the Medicare contractors. This proposal
gives the Secretary of Health and Human Services increased flexibility in cortracting for claims
processing, payment, and other Medicare intermediary and carrier functions. The provision
brings the Medicare contracting authority into closer alignment with the general government
contracting rules contained in the Federal Acquisition Regulation (FAR), while preserving
certain essential flexibility in the awarding and renewal of contracts currently available to the
Secretary under Medicare law. These changes will improve the cost effectiveness of Medicare
contractor operations. Further, it may be a necessary pre-condition for HCFA being able to
successfully pursue other proposals to modernize Medicare.

PROPOSAL: This provision would permit the Secretary to enter into a contract with any entity
qualified to perform Medicare functions notwithstanding the fiscal intermediary and carrier
provisions in the Social Security Act. The Secretary could contract for the performance of
Medicare fiscal intermediary functions without regard to the provider nomination provisions in
Section 1816. The Secretary could award Medicare contracts on a competitive basis under the
FAR, but would also retain her current flexibility to retain current contractors who are
performing well and supplement the existing pool of contractors with new entrants as she deems
in the best interests of the Medicare program. Further, the Secretary could award any type of
contract permitted by the FAR. The Secretary could execute combined Medicare Part A and Part
B contracts. The Secretary could terminate a contract without regard to procedural requirements
that are unique to the Medicare program, and the conditions under which a fiscal intermediary or
carrier contract could be terminated would be subject to the FAR. Finally, the Secretary could
consult with providers, health plans, and contractors regarding performance evaluation standards.

ISSUES:

* As noted in a recent article by Bruce Vladeck, “ Perhaps the most effective interest in the
interest-group politics of Medicare is one that is rarely discussed or noticed--the sine qua
non of effective interest-group politics--Medicare contractors.” The contractors will view

. the proposal as a threat to their current special contractual arrangement with the
government.

* Having the authority to recompete contracts -- while it would be a long jump in the right
direction -- will not, alone, solve all of the performance and other issues associated with
the Medicare contractors. Ensuring that a sufficient pool of high quality, cost-effective,
contractors is available to compete is a larger issue.



