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MEMORANDUM October 20, 1999

Solomon Mussey
Office of the Actuary
Health Care Financing Administration

SUBJECT: Estimated Impact of the Medicare Balanced Budget Refinemnent Act of
B 1999 on the Solvency of the Hospital Insurance Trust Fund ‘

‘This memorandum provides the estimated impact of the Medicare Balanced Budget
Refinement Act of 1999 on the solvency of the HI Trust Fund. The financial finpacts of
the provisions of this bill that affect the HI program were estimated based on legislative
language that was provided to OAct on October 15, 1999. The relevant provisions were
estimated using the intermediate set of assumptions from the 1999 HI Trustees Report.
Estimates of individual provisions of the bill are not provided at this time,

Undcr current law, the HI trust fund is projected to be exhausted in 2015, We estimatc‘
that the subject legislation would advance the exhaustion date of the HI trust fand assets
by approximately 1 year, to 2014

* The estimates required to determine the solvency impact were completed within a tight

. timeframe and in some cases reflect less refined methodologies than we would normally
employ. Also, the estimates were based on legislative language as of October IS, 1999;
if the legislative langnage changes, then the estimates would be subject to change

- accordingly. Finally, the estimated operations of the HI trust fund are extremely sensitive
to the underlying assumptions. The actual year of exhaustion under this legislation ecould
- differ significantly from this estimate.

Solomon Mussey, A.S.A. %
Director, Medicare and Medicaid

Cost Estimates Group
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The 5.7% vs. 3.8% Reduction in Hospital OPD Revcanues L“’W

‘The original OPD PPS NPRM estimated that hospitals would expcrience a 3.8% reduction as a
result of OPD PPS largely because beneficiaries would pay coinsurance bascd onh 20% of me:dlan
charges. This original estimate included technical errors.

The reestimate of the impact on hospitals in the subsequent NPRM correction notice indicated
that hospitals would receive a 5.7% reduction as a result of OPD PPS NPRM. The change from
a 3.8% reduction to a 5.7% reduction is the result of two factors.

First, the 3.8% gmw by 0.6% (to 4.4%) asa result of technical reestimates (e g recalculancn of
the rates using better data.) \

Second, another error was made in the original notice regarding multiple procedures performed
on this same day in an OPD. The geneval policy in the ASC and physician settings is to reduce
Medicare and beneficiary payments for second and subsequent procedures performed on the
same day. This discourages unnecessary utilization. Consistent with this policy, the NPRM
proposed a 50% reduction in relmbursement for second and subsequent surgical pmcedures
performed on the same day in the OPD.

In establishing the base target amounts for the original NPRM, it was inadvertently assumed in
the data analysis for the original NPRM that beneficiaries would pay the full coinsurance amount
on multiple procedures performed on the same day. By correcting the notice to reflect the
proposed policy to allow beneficiaries to pay half of the coinsurance amount, the estimated.
reduction to hospitals as a result of OPD PPS grew from 4.4% to 5.7%.

There are two major policy options to address this situation:

~ (1a) Give back the entire 5.7% by having Medicare finance the full additional amount.
This could be done as follows: '

Calculate the global target amount (which is used to detenmne the converswn factor far the
OPD relmbmscment) as follows:

Medicare payments under the old sysfem plus beneficiary copq;mérzts Jor all procedures (single
and multiple) under the old system (which are all based on 20% of mean charges.)

in actual hospital payment, the bcneﬁmary pays based on new law (20% of median charges) for
all procedures (the full amount for single procedures and half the amount for multiple
procedures), and Medicare picks up the balance to hit the targ target amoupt. This would resultina
0% reduction to hospitals under the new OPD PPS system, financed entirely by Medicare,

Scoring: We understand the CBO's current 1-year, 5-year and 10-year scote of fixing this 5.7%
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reduction (assummg the full 5.7% giveback) is $200 million, $3.9 billion and 39.6 billion -
respectively. ‘ , : ‘ :

(1b) Give back the entire 5,7% by having Medicare finance 77% (4.4%/5.7%) of this
amount and the benecficiary picks up the remaining 23% (1.3%/5.7%).

The globél target amount would be caleulated in the same pianner above in Option 1a.

In actual hospital payment, the beneficiary would be required to pay the full amount under the
new system (20% of median charges) for all procedures (both single and multxple) and Medicare
would finance the difference to hit the target amount. Note that in this scepario the beneficiaries
would pay a higher amount and Medicare would pay less than in Qption la. This would result in
a tull 5.7% giveback to the hogpitals, with Medicare financing 77% of the gzvebac:k (4. 4%/5.7%)
and the beneficiary picks up the remaining 23% (1.3%/5.7%).

Scoring for this variant is as follows (Program/Beneficiary):

1-year: $154 million/$46 million. - o ;
S-year: $3 billion/$900 million ' : '
10-year: $7.4 billion/32.2 billion

(2) The Adwministration could give back approximatety 4.4% of the 5.7% reduction by
doing the followmg

Calculate the global target amount as follov@s:

Medicare paj'menis under the old system plfxs beneficiary copaymenis under the old system (20%
of the mean) for single procedwres and for the first of multiple procedure plus new discounted
copayments (10% of the median) for second and subsequent surgical procedures.

In actual hospital payment, the beneﬁciary pays based on new law for all procedures (with
discounts for multipie procedures as in Option #1a), and Medicare picks up the balance to hit the
target amount. This option would result in a net 1.3% reduction to hospitals under the new OPD
PPS system because the target amount would be slightly lower in Option #2 compared to
Option#1. Note that we would need to check this option with HHS GC to ascertain
whether we have leeway to implement the law in this way based under the current reading
of the law where OPD PPS is to be budget neutral for the hospitals.

Scoring: Assurning that CBO’s $9.6 billion 10-year estimate is linear and assumes correction of
the entire 5.7% amount, CBO's estimate of this policy whole would be roughly 77% (4.4/5.7) of

the original estimate. Thus, the 1-year, 5-year and 10-year score wouid be roughly $154 million,
$3 billion and $7.4 billion respecuvely '
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Summary of Options to Address the 5.7% Reduction in OPD Revenues
Target Amount Actual Payment
‘| Scenario Program Beneficiary Program Beneficiary
NPRM (#1) 0Old Law New Law (20% of | Target amount | 20% of median
' median charges) less actual charges.
(-3.8%) ‘ beneficiary ‘
Single Procedures: | payment Single Procedures:
Full (20% of Full (20% of median
median charges) . charges) '
Muitiple Multiple
‘Procedures: Fall .Procedures: Full
'(20% of median (20% of medien
‘charges) ' charges)
NPRM Old Law New Law Target amount | 20% of median
(correction) (20% of median less actual charges.
charges) beneficiary , '
(-5.7%) payment
Single Procedures: Single Procedures:
- Full (20% of Full (20% of median |-
.median charges) charges)
Multiple Multiple
Procedures: Half Procedures; Half
(10% of median (10% of median
charges) charges)
Option 1a Old Law Old Law (20% of | Targetamount | 20% of median .
mean charges) less actual charges.
(0% reduction) ’ beneficiary -
, payment Single Procedures:
Medicare Single Procedures: | Full (20% of median
finances 100% Full charges)
of the 5.7% ; :
Multiple Multiple
Procedures: Full Procedures: Half
I o (10% of median
charges)
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Option 1b Old Law Old Law (20% of | Target amount | 20% of median
mean charges) fess actual charges,
(0% reduction) beneficiary : ,
Medicare Single Procedures: | payment Single Procedures:
finances 77%. Full . Full (20% of median
Bene finances charges)
23% Multiple . :
Procedures: Full Multiple
| Procedures: Full
(20% of median
‘ charges)
Option 2 OldLaw | Combination of Target amount | 20% of median
"] O1d and New less actual charges.
(-1.3%) Proposed Law bepeficiary ‘
payment : : ‘
Single Procedures: Single Procedures:
Full (20% of mean Full (20% of median
charges) charges)
Muitiple Multiple :
Procedures: Half Procedures: Half
.| (10% of median (10% of median
'| charges) charges)




lllustrative Budgetary Summary of Variods OPD Options

Current PPS  Change vs. Ctavent Law
_ _ , Law Base Year
HCFA Pending Rule Medicare 50.0 50.0
Beneficiaty 50.0 44.3
Total 100.0 84.3 - -8.7
Option 1a ‘ ‘ ,
Hospital Held Harmiless » Medicare §50.0 557
Medicare Finances Full Benaficiary 50.0 443
5.7 Percent Total 100.0 100.0 0.0
Change vs. Pending Ruls - Medicare ’ +5.7
o . Beneficiary _ +0.0
Option 1b
Hospital Held Harmisss Medicare 50.0 - 544
Medicare Finances 77% {4.4%/5.7%) Beneficlaty 50.0 456
Bene Finances 23% (1.3%/5.7%) Total 100.0 100.0 0.0
Change vs. Pending Rule : Medicare ' +4.4
) . Beneficiery , +1.3
Option 2
Hospital Have 1.3% Reduction Medicare 50.0 54.4
Medicare finances the Beneficiary $0.0 443
4.4% Giveback Total 100.0 98.7 1.3
Change vs. Panding Rule Meadicare +4.4
Beneficiaty +0.0
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November 1, 1999

Medicare Cuts in Half Rate
Of Some Wrong Payments

By LAURIE MCGINLEY
Staff Reporter of THE WALL STREET JOURNAL

wsj.com Audio: WASHINGTON -- Medicare reduced by half the rate of improper
Business Update payments made to home-health agencies, but it remai'ns almost 20% --
Markets Recap - "far too high," according to a report by federal investigators.
WSJ on Audible The report, to be released Monday, is an audit of home-health
Learn More agencies in four big states -- California, Illinois, Texas and New York
Journal Atlas: -- by Health and Human Service Inspector General June Gibbs,
’ Brown. It comes as Congress is working on legislation that would
Table of Contents increase Medicare reimbursements to home-health agencies by tens of
Headlines millions of dollars, primarily for high-cost patients. And it would
Business Index delay a 15% reduction in home-health rates scheduled to go into
Search effect next October, at a cost of $1.3 billion during the next five years.
News Search The home-health industry argued the bill is sorely needed to offset
Past Editions major Medicare cuts enacted in 1997.
Briefing Books
Quotes In the report, Ms. Brown expressed concern about the prospect of
E— boosting home-health payments, given the improper payment rate
Resources: remains at 19%. "We are aware there are discussions under way to
’ possibly increase current amounts paid to HHAs," she said. "We
Help believe the 19% rate of improper or highly questionable services
New Features needs to be one of the factors to consider in determining whether any
E-mail Center increase in the current amounts are warranted.” ‘
Your Account The home-health error rate is far higher than for the Medicare
Contact Us program as a whole; that rate is about 7%. Medicare is the federal
Glossary health program for the elderly and disabled.

1of3 , 11/1/1999 8:03 AM
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Corrections

In a 1997 audit of the same four states, Ms. Brown found 40% of the
home-health payments were improper. Auditors consider the
payments improper if, among other things, they determine the
services provided weren't reasonable and necessary; the beneficiaries
weren't homebound; or the services were rendered without a valid
doctor's order, or proper documentation. :

The new review, conducted at the request of the Health Care
Financing Administration, which runs Medicare, concluded during
nine months in 1998, the program paid "unallowable or highly
questionable claims" totaling about $675.4 million out of a total of
$2.3 billion. "In our opinion, the majority of the unallowable services
continued to be provided because of inadequate physician
involvement," the report said. In some cases, the physician signed the
authorization for home care without knowing the patients' condition.
And in several cases, doctors didn't realize that only patients who
were homebound qualified for home care.

To increase physician involvement, the Inspector General
recommended Medicare require physicians to examine patients before
ordering home-health services and to see the patients at least once
every 60 days to assess their conditions. In addition, she
recommended the Medicare agency consider revising its calculations
for a new home-health payment system due to go into effect next
year. The high improper payment-rate, she said, means the
calculations are "inflated."

The industry took issue with the Inspector General's findings and
many of her recommendations.

Theresa Forster, vice president for policy at the National Association
for Home Care, a Washmgton trade group that represents home-health
agencies, said the 19% rate "isn't an accurate reflection of the industry
or the nation as a whole." She said the auditors, as they did in 1997,
focused primarily on states and agencies where there were known to
be problems with home-care spending. She rejected Ms. Brown's
recommendations that payment rates be curbed further, saying 2,500
home-care agencies have gone out of business because of Medicare
belt-tightening in recent years. That has made it difficult for some
high-cost beneficiaries to get the home care they need, she said.

HCFA said the reduction in improper payments shows it has made
"great progress” in bringing the home-health program under control.
But the agency agreed a lack of adequate physician supervision is a
problem, and said it is considering options to address it.

In a second report, the Inspector General examined whether the 1997
budget cuts, which resulted in the closure of many home-health
agencies, has made it difficult for elderly patients to find home-care
services after leaving the hospital. In interviews with investigators,
85% of hospital discharge planners reported patients were able to
obtain home care when they need it. But they said some agencies
were requiring more information about patients' condition before
accepting them as clients.

http://interactive.wsj.com/archive...riod%3D%3A720&location=article& HI=
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Chris —

Here is the basic background mformatlon I found on SGR. OMB is developmg a more
comprehenswe paper for your review.tomorrow.

The section on AMA changes includes everythmg that they requested when they testlﬁed in front
of Senate Finance on June 10, 1999 — but from Rich Deem’s note to you, they are really only
concerned about correcting the projections used to develop the physician payment update (so
really only the first two bullets under that section).

According to Mark — and he will call you first thing in the morning to discuss this — what the VP
could potentially announce this week is the new spending target rate for FY 2000 (an increase of
over 2 percent). A positive target rate will mean an increase in the physician payment update.
Since this is an increase — and last year’s target was a negative number that led to a cut in the
update — this news will be welcomed by the AMA, although 1t s not the systematic reform that
Rich is askmg for..

Hope this is helpful. OMB’s writeup will doubtless be more helpful, accurate, detailed, and
interesting to you than this is, but at least this will get you started.
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BASIC INFORMATION ON THE SUSTAINABLE GROWTH RATE SYSTEM

What is the Sustainable Growth Rate (SGR)?

Medicare payments for physicians' services areupdated annually by HCFA. Payment
rates are based on a relative value scale system that reflects the physician work, practice
expense and professional liability insurance costs involved in each service. The relative
value for each service is'multiplied by a dollar conversion factor to establish actual .
payment amounts. The conversion factor is required to be updated each calendar year, - .

which involves estabhshmg an update factor that is adjusted annually by the SGR )

"The SGR was enacted as part of BBA 1997. Under the SGR, a target rate of spending
 growth is calculated each year. Physician payment updates depend on whether actual

spending growth exceeds or falls short of the target. If actual spending exceeds target
spending, then payment updates will be'less than 1nﬂatron and may be negative: If actual

spending is below target spendrng, then above-inflation payment updates are indicated.

Limits are set on annual changes to the Medicare conversion factor under the SGR. The
annual conversion factor update can be no greater than mﬂatmn plus 3 percent; the

~ update can be no lower than inflation minus 7 percent

. How is the SGR calculated"

The SGR target rate of spendmg growth is determlned by four factors:

e Percent increase in payments for physrcran services before leglslatlve adjustments

" (market basket);

e Percentincrease in Medicare fee-for- serv1ce enrollment

Percent increase in real per.capita gross domestic product (GDP); and
. Percent increase in physmlan expendrtures due to legislative and regulatory factors.

The calculation of the SGR for any given year is based on projected va]ues so updates

‘may be hi gher or lower than they would be if later data were used.

What was the target growth rate for FY 1999"

The target growth rate for FY 1999 was a negatrve O 3 percent. Since expenditures did
not decrease by that amount nationwide, it led to a cut in the physician payment update
for this year. .

What is the problent yvith how the SGR is calculated?“

. The SGR is based on the HCFA estirnate of the four factors that deterrnine alloWable

spending growth. If HCFA estimates inaccurately, the payment updates will be either t00
high or too low. However, HCFA believes that it does not havethe legislative authority .
to correct projection errors once actual data becomes avallable In addition, because the

"SGR system is cumulative; any projection errors that are left uncorrected will carry over

from year to year. In addition, because physician payment updates are established on a
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\stability to the SGR syste

calendar year basis, SGR targets are established on a federal fiscal year basis, and
cumulative spending (used to calculate the SGR) is established on an April 1 through
March 31 basis, there is a time lag between identifying the need for an adjustment and
HCFA'’s ability to make that adjustment AMA believes these errors cost physicians $645-
million in 1999.

What changes would AMA like to see to the SGR?

The AMA would like to see four changes to the way the SGR is calculated:

HCFA should begm to correct the errors in the SGR estimates when actual data are
available, and provide a retrospective adjustment to the payment rates back to 1998. The

'~ AMA believes that HCFA has the administrative authority to do this now. HCFA does

not believe that it currently has the legislative authority to make such corrections, but

“recognizes that this is a problem. {norder to address this issue, HCFA has submitted a
legislative proposal that would provideitwith the authority to prospectively adjust the
payment rates based on the actual da he HCFA legislative proposal does not include
he retrospective payment adjustment the AMA wantg)

Congress should take action to stabilize the payment updates under SGR by calculating
the SGR and the update adjustment factor on a calendar year basis. Projections show the
SGR formula-producing alternating periods of maximum and minimum payment updates.
for several years, only to shift back again. The primary reason for this instability.is the
fact that there is a time lag in measurement periods for the SGR. Specifically, while
physician payment updates are established calendar year basis, SGR targets are
established on a federal fiscal year basis and cumulative spending (used to calculate the
SGR) is established on an April 1 through March 31 basis. These time periods must all be
consistent and calculated I(;1nctaicalendar year basis to attempt to restore some modicum of
CEA and OMB agree and have developed a legislative

roposal to address this problem

Congress should revise the SGR to include a factor of growth in the GDP for
technological advancement. AMA argues that the invention of a new medical device
cannot, in and of itself, improve health care. physicians must take the time to learn about
the equipment, practice using it, train their staff, integrate it into their diagnosis and
treatment plans and invest significant capital in it. To address this problem, the SGR
should be set at GDP + 2 percentage points to take into account technological innovation. -
I do not know the HCFA/OMB positions on thrs proposal

Congress should consider an approach to setting a growth target that takes into account
site-of-service changes, as well as health status and other differences between Medicare's
fee-for-service and managed care populations. AMA would like AHCPR to do a study on
the best way to estimate the economic impact on Medicare expenditures for physician
services resulting from improvements in advancements in scientific technology, changes
in the composition of enrollment of beneficiaries under the fee-for-service Medicare
program and shifts in usage of sites-of-service. I do not know the HCFA/OMB positions
on this proposal. :
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SEG. 2. CONGRESSIONAL POLICIES REGARDING IMPLE-
MENTATION OF CERTAIN PROVISIONS.

(a) INTENTION TO MAKE 1999 BASELINE BUDGET
NEUTRAL IN APPLYING THE HOSPITAL OUTPATIENT
PROSPECTIVE PAYMENT SYSTEM.——Mth respect to deter-
mining the amount of copayments desecribed in para.grapﬁ
(3)(a)(i1) of section 1833(t) of the Social Security Act, as
added by section 4523(a) of Balanced Budget Act of 1997,
Cbngress finds that such amount should be determined in
a budget neutral ma,nnér without regard to such section

and that the Secretary of Health and Human Services has

the authority to determine such amount without regard
to such section.

(b) INTENTION TO USE CURRENT RISK ADJUST-

MENT AND. CONTINUOUS OPEN ENROLLMENT UNDER

THE FRAIL ELDERLY DEMONSTRATION PROJECT —Con-
gress finds tha‘r:; in any period in which the demonstraﬁon
project (known as the “EverCare’’ project) to demonstrate
the application of capitation payment rates for frail elderly
medicare beneficiaries under a specialized program that
utilizes a specialized interdis'éip]inarf team is in effect,
with respect to a nursing facility which is participating
in such project as of the date of the enactment of this
Act, the Secretary of Health and Human Services has the
authority to ‘provide, and the Secretary should provide,
that the ﬁsk-adjustﬁaent deseribed in section 1853(c)(3)

- Qctober 13, 1999 (11:44 a.m.)
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of such Act will not apply to a frail -elderly

Medicare+Choice beneficiary who is receiving services
from the facility under the demonstration project.

(c) INTENTION TO USE REGULATORY PROCESS FFOR
IMPLEMENTING INHERENT REASONABLENESS POLICY.—
Congress finds that the Secretary of Health and Human

Services should not use, or permit fiscal intermediaries or

. carriers to use, the inherent reasonableness authority

under part B of title XVIII of such Act until the Seeretary
has published proposed and final rules outlining the proc-

ess for the exercise of such al:t}m.

-

(d) INTENTION TO DELAY VOLUME CAPS FOR Hos-
PITAL OQUTPATIENT SERVICES.—Congress finds that the
Secretary of Health and Human Services has the author-
ity to delay, and should delay for a peﬁod of 2 years, im-
plementation of a volume cap for hospital outpatient serv-
ices under part B of title XVIII of such Act.

(e) INTENTION TO PROTECT HOSPITALS FROM
RECOUPMENT RESULTING FROM ERRORS BY FISCAL

INTERMEDIARIES IN CERTAIN DSH DETERMINATIONS.—

retary of Health and Fluman Services has the au-
thority to not seek récbupment of (or otherwise to
reduce, disallow, or aﬂjust payments), and should

not seek to recoup, payments that result from an

October 13, 1908 (11:44 a.m.}

(1) In gENERAL.—Congress finds that the See-’

1g) 003
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3
error of a fiscal intermediary in providing for the

treatment described in paragraph (2) for discharges:

occurring before October 1, 1998.

(2) TREATMENT DESCRIBED.—The treatment
described in this paragraph is that, in caleulating
the disproportionate patient percentage (as defined
in section 1886(d)(5)(F)(vi) of such Act) of a hos-
pital, patient days for individuals eligible for general

assistance under the laws of the State in which the
hospital is located, for purposes of subelause (II) of ti
such section, consist of patients who (for such days)

were eligible for medical assistance under a State

plan approved under title XIX of such Act.

Igiuu4
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Conversion Factor

Medicare Physician Paymeni Rates Under HCFA's
SGR Legislative Proposal
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Octaber 7, 1999 |
’ Pcy_st-i‘t’s Fax Note 7671 Date i/ ; lg’aggsb Q\
, ’ * f‘a Aty Lot [ e 1T Brne plciU
The Honorable William V. Roth, Jr. . Colbept » J|ee. el T
Chairman, Committee on Finance . |Phone® : " {Prone §
United States Senate 1
219 Dirksen Senate Office Building . P

Washington, DC 20510

Dear Mr Chairman:

~ As Congress considers pnss:bta refirements ta the Balanced Budget Act of 1997
(BBA 97), AARP urges you to keep in mind the implications of any changes for
Medicare beneficiaries and for the solvency of the Medicare Trust Fund.

. AARP is particularly concemned that the BBA 97 provision that began to reduce the
. beneficiary-coinsurance for Medicare outpatient sefvices is now In jegpardy. The -
phase-down enacted in the BBA remains the very minimuim that must be done to begin
to address the fact that, on avetage, beneficiaries today are paying about 50 percent of
the total payment to hespitals for outpahem services.

if the scheduled phase-dowu of this provision is changed or delayed, «
beneficiaries will be farced to pay millions of dollars more out-of-pocket than
they should for hospital outpatient services. “ AARP miiist oppose chinges tat
further delay the phase-down of outpatient coinsurance for.any beneficiary. .

 The extraordinarily high coinsurance for hospital outpatient services stemmex from a
*glitch® in the law that allowed hospitals to base beneficiary coinsurance on the amount
the hospital charged for the servics rather than the amount Medicare approved. As a
result, for years, Medicare beneficiaties have paid significantly higher mmsuranae for
haspital outpatient services than for other Part B services.

BBA 97 began to address the coinsurance problem by assentially Yfreezing” what
beneficiaries now pay in coinsurance and slowly phasing it down, over marny years, to
the typical leve) of 20 percent of the total payment to hospitals, Medicare beneficiaries
have already experienced one delay in the corfaction of tha coinsurance protilem dus
to Y2K coricemns. This delay is estimated to have cost beneficiaries abott $600 million
in additional coinsurance payments.
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Page Two

Unforiunataly, some groups are riow raising concems with Congress about how the

new hospital outpatient prospective paymert systam (PPS) and the beneficiary -
coinsurance “fix” will be implemented. As a resull, there is some discussion of delaying
nnp!ememauan of the hospital outpatierit PPS system—elther for all or some providess.

¥ Congress were to delay the new. hospital outpatient payrmnt‘system the coinsurance
“fix- would be delayed as well. Beneficiaries would then be forced to continue paying
significartly higher coinsurance than they showd. in fact, if the curent phase-down
does not go inta effect, over the next ten years beneficiary coinsurance paymernts will
grow, on average, o roughly 60 percent of the total payment to hospttals for outpatient
sefvices. By 2020, beneficiary colnsurance is estimated 1o rise to about 73 percent,

in addition to discussion about delaying the new hospital outpatient PPS system, some
are considering whether Medicare should be required 10 make higher payments to
hospitals for outpatient services, However, if Medicare were 1o increase spending to
hospitals for outpatient services, this would also raise beneficiaries’ Part B premiums
because the amount of the monthly Medicare premium is tied directly to total Part 8
spending. The mornthly beneficiary premium is alrealy projected to more than double
from $45.50 a month in 1999 1o $94.60 by 2008. A significant partion of fhiis increase is
attributable to the changes made by the BEA.

AARP supportad BRA 97. Asis oftenthe ease with [egislation of this magnitude, some
*fine-tuning” may be required. However, we sirongly balieve that there should not be
any further delay of the phase-down of the beneficiary colnsurance for hospital
outpatient services. We urge you also to ennsider carefully whether changes to the.
haspital outpatient payment system will increase the monthly Medicare Part B premium
that beneficiaties must pay.

#f you or your staff have questions or need additional infomiaxion abaut this issue,
please contact Tricia Smith or Kirsten Sloan of our Federal Affairs staff at
(202) 434-3770.

Sincerely,

ZL

Harace B. Deets
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- NEWS

T FROM THEMTTEETTN—WAYS’"AND” ND MEANS
SUBCOMMITTEE ON HEALTH
FOR IMMEDIATE RELEASE ' CONTACT: Trent Duffy or Greg Crist
October 13, 1999 ‘ (202) 225-8933

Statement of Chairman Thomas on Strengthening and Improving Medicare:

WASHINGTON - Rep. Bill Thomas (R-CA), Chairman of the Ways and Means Subcommittee on
Health, today issued the following statement on strengthening Medicare that will improve seniors’
access to Medicare services through refinements to the Balanced Budget Act (BBA) of 1997:

“Today, we build upon the most significant reform to the Medicare program since its creation in 1965.
The Balanced Budget Act fundamentally changed the delivery of quality health care to our nation’s
seniors and disabled ~ expanding coverage of preventive benefits, cracking down on fraud and abuse,
and extending the life of this vital program for future beneficiaries. The choices this Congress faced two
years ago weren’t easy, but they were the right thing to do.

~—TFhat's why-+anrspecifically-stating tiatmy cotleaguesand T-will not support any efforts to repeal these
landmark changes. We have come too far and enhanced the lives of too many senjors to turn back.
The challenges Medicare faces as the nation’s 77 million baby boomers prepare to retire are great, but
not insurmountable. If we work together, we can continue to meet the ever-changing medical necds of

beneficiaries.

. The plan we are announcing today is sound and will direct help to those seniors and disabled who need -
it-the most. - Our plan-dedicates nearly $15 billion over-the next five years:to strengthen-and improve the
Medicdre program for every senior — whether they get their care at home, in a nursing facility, or
hospital. Further, we give professional caregivers the tools they need to better care for patients —
reaching out to that senior in a rural area where the next hospital could be hours away; or giving that
grandparent the treatment she needs so she can go home.

“In-good faith, we-haveset forth-apackage-that-addresses the concems of providers and how they
deliver quality health care to almost 40 million Medicare beneficiaries. But there is still more the
Administration must do to hclp Coupled with our legislative measures to strengthen Medicare, there
are several administrative steps that the Health Care Financing Administration must take to reflect-the-

¢ intent of Congress when it passed the Balanced Budget Act. After all, both Congress and the President
‘worked together 10 enact this lfustonc legislation, It’s only right that we now work together to refine it.

.. The Administration has danced around this issue long: f:m)ugh~ Now is the time for the Administration -~
" toact responsibly and help us improve the dehvery of health care for beneficiariés. Our nation’s seniors
deserve no lfss T

‘ -30-
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NEWS

' FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HEALTH

" FOR IMMEDIATE RELEASE CONTACT: Trent Duffy or Greg Crist
October 13, 1999 | (202) 225-8933

Chairman Thomas Unveils 15-Point Plan to
Strengthen Medicare

- $15 Billion Relief for Rural Hospitals, Home Health,
Rehabilitation Therapy, Others —

Administration Should Do Its Part to Help Beneficiaries, Thomas Says
Subcommittee Markup on Friday, October 15™, 10:00 a.m. in 1100 Longworth

WASHINGTON - Rep. Bill Thomas (R-CA), Chairman of the Ways and Means Subcommiittee on
Health, today unveiled a 15-point plan that will strengthen the Medicare program for the 21* Century
and guarantee health security for current and future Medicare recipients. The $15 billion package
includes steps the Clinton Administration can take administratively to adjust the Medicare payment
structure envisioned by Congress when it passed the Balanced Budget Act of 1997 (BBA).

“Two years ago, Congress fundamentally changed the Medicare program — offering more choices than
ever before while extending the financial life of the program. While we have made tremendous
progress. we must always work 1o improve the health care program that so many seniors depend on.
This 15-point plan also asks the Clinton Administration to do its share by implementing those Medicare
provisions Congress intended when it passed this landmark legislation. America's seniors and disabled
deserve no less,” said Chairman Thomas.

Chairman Thomas also announced today that the Subcommittee on Health will hold a markup on the
Medicare plan this Friday, October 15%, at 10:00 am. in 1100 Longworth.

A summary of the plan is attached.

-30-
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15-Point Plan to Strengthen Medicare

The Medicare Balanced Budget Refinement Act

' October 13, 1999 )
m
On October 13. 1999, Ways and Means Subcommittee on Health Chairman Bill Thomas announced a plan
to strengthen and improve the Medicare program for current and future generations. The plan also calls on
the Clinton Administration to fully implement those areas that Congress envisioned when it passed the
Balanced Budget Act of 1997.

MAIN FEATURES:

v/ Strengthen Rural Hospitals — The refinement package increases flexibility in determining payment
status and flexibility of rural hospital bed use (swing beds); extends the Medicare Dependent Hospital
program for rural areas; provides financial relief to some sole community hospitals, and, modifies the
existing Rural Hospital Flexibility Grant Program to permit rural hospitals to obtain computer software
and staff training to accommodate changes to new payment systems.

v Critical Access Hospitals ~ The plan adopts anew average 96 hour length of stay for patients in rural
areas; allows hospitals that closed or downsized within the last 10 years to convert to a critical access
hospital, which provides intense outpatient medical care; eliminates co-payments by beneﬁcmnes for lab

services, -

v Offer Beneficiaries More Flex‘ibilig{ Through Medicare +Choice — The plan will offer incentives

for health care providers entering counties that do not currently offer managed care plans; allow plans to
offer seniors more choices by varying benefit packages: allow Medicare+Choice beneficiaries an open

enroliment period when they leam that their plan is ending its contract.

v Improve Outpatient Rehabilitation Services - Provides for separate $1500 caps for physical and

speech therapy services and exempts 1% of high-acuity patients for 2 years.

v/ Maintgin the vitali\g » of teaching hospitals — Permits rural hospitals to increase their Medicare

resident numbers to better serve rural beneficianes.

v Preserve Haspitals® Ability to Better Coordinate Care ~ The plan requires HCFA to preserve

hospitals” ability to coordinate care for patients and improve the accuracy in calculating Medicare
payments to hospitals with a disproportionate share of beneficiaries (DSH)

v Ensure Smgoth Transition for Outgatlent Hospitals _S_thchmg to New Payment sttem ~ Creates

an “outlier” adjustment for high-acuity patients; adjusts payments for innovative medical devices, drugs
and biologicals, including orphan and cancer drugs; and provides targeted incentives to increase hospital
efficiency.
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/7 Ensure Availabilitv of Home Health Care - Beneficiaries will receive increased access to home health
care services through delaying 15 percent payment reductions to home health agencies until one year after
implementation of the prospective payment system (PPS). The plan also assists agencies with added
paperwark and record-keeping costs. The plan also calls on HCFA to waive interest on repayments to
Medicare made by home health agencies. .

v Increase Care for Medically Complex SNF Patients — Skilled nursing facilities (SNFS) caring for

medically-complex patients will receive adjustments in their payments. In addition, the plan i increases the
Federal per diem rate for SNF “market baskets.” ‘

v Increase Abilitv to Offer Prostheses, Cancer Fighting Drugs and Ambulance Services - Allows

separate billing by skilled nursing facilities for certain prosthetic dewces chemotherapy drugs, and
ambulance and emergency services.

v Improving Graduate Medical Education (GME) - Freezes the Indirect Medical Education (IME)

program for one year and adopts a more equitable structure for direct GME payments to teaching
hospitals nationwide.

v Provide payment updates for renal dialysis, and durable medical eguipment — The plan improves

beneficiaries’ access to renal dialysis treatments and durable medical equipment such as wheelchairs.

v Helping Long-Term and Psychiatric Hospitals — Adjusts the payment system for existing long-term

and psychiatric hospitals through increased continuous improvement and bonus payments through FY
2002. The plan also requires the Secretary to dcvelop and implement a payment system based on
discharge of patients.

v/ Maintain Risk Adjuster Payment Demonstration Project for Frail Elderly — The plan calls on the

Administration and HCFA to continue a demonstration project that will help those special needs seniors.

v Update Payments for Physicians Caring for Beneficiaries (Sustainable Growth Rate) — The plan

modifies the way doctors are paid for treating patients, based on a sustainable growth rate (SGR) that
stabilizes Medicare payments to physicians.

TOTAL P. 11
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SUMMARY OF PROPOSED MEDICARE PROGRAM REFINEMENTS

AND BUDGETARY IMPACTS
Legislative - Administrative
Five-Year Five-Year
Type of Activity or Provider Estimate Estimate

Medicare+Choice $ 1.3 billion $ 0.2 billion
Hospitals $ 3.0 billion $ 5.2 billion
Skilled Nursing Facilities -$ 1.8 billion
Out-of-Hospital Rehabilitation Services $ 0.6 billion

$ 1.3 billion | $ 0.2 billion

Home Health Agencies

Renal Dialysis,'Durable Medical Equipment

$ 0.4 billion

Subtotal, Before Interactions

$ 8.4 billien

$ 5.6 billion

Interactions with Medicare+Choice ‘
payments, Part B premium, and Medicaid

% 1.0 lillion

Total, Direct Spending

$ 9.4 billion

$ 5.6 billion

Total, Combined Legislative and Administrative Spending = $ 15.0 biilion

Note: Share of spending after accounting for interactions is 63 percent legislative and 37 percent

Administrative.
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Committee on Ways and Means
Subcommittee on Health

Summary of Medicare Pavment Svstem Refinements

With Budge Impact

ITEMS

DESCRIPTION

Hospital: Classification of Urban and Rural
Haspitals

A) Establish a process to allow urban hospitals to re-classify to
rural status < )

B) Update reclassification criteria for hospitals located between
two Metropolitan Suatistical Areas (MSAs) to 1990 census data,
permit hospitals to choose between 1980 and 1990 criteria. Apply
and current census data thereafier

Rural Hospitals: Swing Bed Program

A) Eliminate certain restrictions to swing beds for hospitals with
51 10 100 beds. This policy becomes effective when swing beds
become subject to the SNF PPS, beginning July 1, 2001,

Rural Hospitals:
Grant Program for Smali Rural Hospitals

A) Modify the existing Rural Hospital Flexibility Grant Program to
permit rura} hospitals to obtain computer software and staff
training to accommodate changes due to new payment systems
mandated by the 1997 Balanced Budget Act.

Rural Hospitals: :
Graduate Medical Education

A) Permit rural hospitals 10 adjust their resident limits upward 30
percent if they expand existing training programs

B) Permit hospitals that are not located in underserved rural arcas
to increase their resident limits if the increase is due to separately

Part A Hospital: Sele Community Hospitals

accredited rural training programs

A) Allow those hospitals now paid on the Federal rate to receive

a blend of 1982 or 1987 costs and 1996 costs. Starting in FY 2001,
these hospitals would receive payments based on 25% 1996 '
costs and 75% 1982 or 1987 costs. In FY 2002, a 50/50 blend; in
FY 2003, 75% 1996 costs and 25% 1982 or 1987 costs.

In FY 2004, rate would be 100% 1996 costs,

Part A Hospital: Medicare Dependent
Hespitals (MDHs) -

A) Extend MDH program for five years
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ITEMS

DESCRIPTION S

Part A Hospital ‘
Rural Critical Access Hospitals

A) Adopt 96 hour length of stay, on average, per patient

B) Allow hospitals that closed or downsized within last |0 vears
to convert to CAH status

C) Allow CAHs an option to bill for outpatient services based on
an all-inclugive rate.

D) Eliminate coinsurance for clinical laboratory services -
furnished on an outpatient basis by CAHs.

E) Clarify statutory references concemning the ability of CAHs to
participate in the swing bed program

F) Extend CAH eligibility 1o for-profit hospitals that mest current
criteria (mileage, etc) '

Part A Hospital: Long Term and Psychiatric
Hospitals

1 enactment are not eligible 1o receive TECIB payments.

A) Provide Temporary Enhanced Continuous Improvement

Bonus (TECIB) payments to existing LT and psychiatric

hospitals for FY 2000 through FY 2002. (No rehabilitation
hospitals are eligible.) Increase current law amount by 0% in FY
2000; 0.5 percentage point in FY 2001; and 1 percentage point in
FY 2002. LT and psychiatric hospitals opening on or after date of

B) Secretary reports to Congress by July 1, 2000 on a per
discharge PPS for LT hospitals. Total payments shall be budget
neutral for FY 2003-2007, '

C) Secretary reports to Congress by July I, 2000 on a per diem
PPS for psychiatric hospitals. PPS implemented in FY 2003, Total
payments shall be budget neutral for FY 2003-2007.

Part A Hospital: PPS-Exempt Hospitals

A) Wage adjﬂ;t the 75* percentile cap
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ITEMS:

DESCRIPTION

Part A .
Skilled Nursing Facilities

A) Increase payments by 10 percent for 12 RUGs (categories are
Extensive Service, Special Care and Clinically Complex) to adjust
for high cost medically complex patients. Effective date: Apnil 1,
2000 through September 30, 2000.

B) For FY 2001, increase the Federal per diem rate by the skilled
nursing facility market basket percentage change plus 0.8
percentage point.

C) Allow SNFs to choase between the higher of current law or
100% of the Federal rate for payments

D) Allow separate billing of specific prostheses and
chemotherapy drugs. Allow separate billing for ambulance for
ESRD services. '

E) Allow Part B add-on payment for SNFs participating in case
mix demonstration project in 6 states

Medicare Part B Physicians: Changes to the
Sustainable Growth Rate (SGR)

. factor updates by March 31 of the year before their

A) Change the update adjustment factor to reduce update
oscillation .

B) Require the Sccretary to correct estimates in SGR system
calculations. Make corrections for 1998 and 1999 using 1997
baseline.

C) Require the Secretary to publish an estimate of conversion

implementation

Part B Hospital: Outpatient Prospective

A) Create an outlier adjustment for high cost cases.

Payment
B) To allow outpatient PPS to adjust to case mix over time,
pravide a 2-3 year temporary transitional pass-through for
addivional costs of innovative medical devices. drugs and
biologicals, including orphan and cancer drugs. Drugs to be paid
at 95 percent of AWP, New devices to be paid by a method to be
devised by the Secretary.
C) Create a non-budpget neutral payment fioor with “corridors™ to
provide targeted incentives for haspitals to increase their
efficiency as quickly as possible while protecting them from large
losses.

Part B: A) Separate 31,500 caps per beneficiary/per facility for physical

Therapy Caps and speech therapy services

AND .

B) Exempt | percent of high-cast patients for 2 years'




U i—ia™1000

10 iz

merH LeLiblH i TUN

4l 2o OLOoY .o/ 11

ITEMS DESCRIPTION

Part B A) Continue freeze for FY 2000. Update by CPI-2 percentage
Durable Medical Equipment & Oxygen points in FY 2001 and FY 2002

Part B: o Composite rate increase of 2.4%

Dialysis FY 2001 update = 1.2%

FY 2002 update = 1.2%

Parts A and B: Home Health

A) Pay for completion of OASIS paperwork by allowing the homie
health agency to bill $10 per beneficiary for FY 2000 ONLY.
[S15=8100M/5. $20=8100/5. $50=3300M/5]

B) Delay 15% reduction until one-year after implementation of
PPS. Secretary 10 report 10 Congress within 6 months after PPS
implementation on the need 1o further reduce payments, if any.

Parts A and B Graduate Medical Education

3

A) Freeze IME adjustment at 6.0% for one year only in FY 2001,
Reduce to 5.5 percent in FY 2002 and thereafter.

B) Adopt national average direct GME payment method in FY
2001: Increases in FY2001; reductions over 4 years

Part C Medicare+Choice
Risk Adjustment

A) Implement risk adjuster as follows: for CY 2000, 90% old
method and 10% new method; for CY 2001, 90%/10%; for CY
2002, 80%/20%; for CY 2003, 70% old method and 30% new
method; CY 2004 and beyond, all-setting risk adjuster

Part C
Medicare+Choice
New Entry Bonus

A) For any county that does not have an M+C plan since 1997,
increase final M+C payment rate by 5% for the first year that any
plan enters the market. Increase 3% for that plan’s second vear,
This increase is after all other calculations, Effecrive for plans
begimming in CY 2000-CY 2002,

Part C
Medicare+Choice Five-Year Rule

A) Allow a plan to re-enter 2 market within the five-year period if
two conditions are met: 1) a legislative change was enacted within
6 months of a plan’s announcement to withdraw and that change
would result in higher M+C payments and 2) either no other or
one other plan has entered the county. ‘

Part C
Medicare+Choice
Comparisor Data

| annually in the M+C regulation.

A) Require HCFA's Office of the Actuary to calculate county-
level per capita fee-for-service data and to publish those data

Part C
Medicare+Choice
Plan Termination

A} Allow M+C beneficiaries an open enroliment period as scon
as they receive notice that their plan is terminating its Medicare
contract.

PartC
Medicare+Chaice
Flexibility in Benefits

A) Allow plans to vary benefit packages within a service area as
long as the Medicare+Choice rates vary within a service area.

PartC
Medicare+Choice
ACR Filing Deadline

A) Move the adjusted community rate (ACR) proposal
submission date from May 1 to July | of the same year
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ITEMS DESCRIPTION

PartC Extend cost contracts an additional two years

Cost Contracts ‘

PanC A) Extend the program until 18 months afier the Secrewary
Social HMOs » reports to Congress on March 31,2001, (This would extend the

demo through September 30, 2002). No costs in FY 2003.
MedPAC to make recommendations within 6 months of

Secretary’s report,

B) Change the limit on enroliment unril permanent to an
aggregate limit (for all sites total) of 324,000, (SHMO was scored
based on 9 sites of 36,000 per member limit)
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September 24, 1999 | % :
The Honorable William Jefferson Clinton / \W’

The White House
1600 Pennsylvania Avenue, NW
' Washington, D.C. 20500

Dear Mr. President:

During the 105th Congress, you provided leadership and worked
successfully with Congressional leaders to enact the Balanced Budget Act
of 1997 (BBA 97). That law helped put the federal government on a
course of fiscal discipline that is resulting in major economic dividends
benefitting all Americans. With respect to the Medicare program, we
collaborated on the most significant set of reforms in payments to providers -
and private health plans that has occurred since the program was first
enacted. These changes had the salutary effect of temporanly stabilizing

the rates of growth in Mcdloare spending and extending the solvency of the

Part A Hospital Insurance Trust Fund,

As is occasionally the case with major legislation, we have learmned
that there are some unintended consequences. As a result, certain provider
and health plan payment adjustments may be required under Medicare in
order to protect bereficiaries' access to quality health care services and
plans. It is my intention to propose shortly a package of legislative
adjustments in areas where steps must be taken to improve payment equity
to providers and to protect the availability of privately offered
Medicare+Choice plans, In this regard, although you did not specify
policies, it was helpful that the Administration's recently released Medicare
reform proposal set aside $7.5 billion over 10 years to address concerns in

" these areas.

Our review indicates that several areas of legitimate concern could
clearly be addressed by the Executive Branch administratively, thereby
freeing the Congress to concentrate on those matters which can only be
addressed legislatively. I urge you to review the enclosed list of
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The Honorable William Jefferson Clinton
September 24, 1559

Page 2 .

administrative sdjustments and advise me of your willingness to take steps
within the Administration to address these matters. As necessary, the
Congress can and will act on other related matters. However, I am
confident that in the spirit of the BBA 97 agreements, including a shared
concern for fiscal responsibility, you will want to collaborate with us in
resolving these concerns. Thank you for your consideration.

Sincercly,

William V. Roth, Jr.
Chairman

Enclosure
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- Administrative Adjustments to Improve Medicare Pravider Payment
Equity, and to Stabllize the Medicare+Choice Program

PN |

Hospitals \
Proposal - Falr Transition for Outpatient Payment Changes: Develop and -

- administer a hudget neutral, muiti-year transition methad for Implementation of the
haspital outpatisnt prospective payment system (scheduled far July, 2000), including a
policy to maintain the scheduled reductions in beneficiary cost-sharing liabllities for
services received in hospital outpatient departments.

Obtain an expert and independent evaluation of the clinlcal soundness and payment
equity implications of the proposed Ambulatory Paymeant Category (APC) system,
including its appropriateness for unique categories of providers, such as cancer
hospitals. If a delay in implementation or exemption of certain classes of providers is
warranted under the review, inform the Congressional Committees of jurisdiction by
June, 2000. )

Explanation: The Balanced Budget Act of 1997 (BBA) required the Secretary to
implement a prospective payment system (PPS) for hospital outpatient department

~ services by January 1, 1999. The proposal Issusd by the Administration represents a
major change In Medicare payment policy for outpatient services and may result in
significant changes in hospital payments. This requested adjustment is needed to
provide hospitals a reasonable period to adjust operations to meet these funding
changes, while maintaining corrections to the amount that beneficlarles are required to
pay in coinsurance for hospital outpatient services.

There is also concern abaut the methadology of the proposed AFC classification
system. Befare such drastic changes to current payment policy are implemented, an
independent review of the praposal is appropriate.

Proposal — Limit Scope of Hospital Transfer Policy: Frseze the payment policy for
hospltal transfers at the current set of 10 Dlagnosis Related Group categories.

Explanation: The BBA gave the Secretary of HHS authority to classify discharges
from acute-care hospitals to post-acute care facilities within a group of 10 Diagnostic
Related Groups (DRGs) as “transfers,” Beginning in 2001, the Secretary would have
authaority to expand this policy to more than the initial 10 DPRGs. As other payment
policy changes from the BBA continue to be monitored, it is unnecessary to expand the
transfer policy in the fareseeabla future.
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Skilled'Nursing Facilitias

Proposal - ngher Payments for Complex Cases: Estabhsh payment refinements to
selected Resource Utilization Groups as the Skilled Nursing Facility (SNF) PPS is
Implemented. These changes shauld be targeted to improve reimhursement for
medically complex cases, with special aftention to the" umque problems of patients

~ requiring complex treatments and prosthetics.

Explanatlon: The BBA phases in a PPS that pays for covered SNF services on a per -
diem rate. The General Accounting Office has indicated that the current rate may not
adequately reimburse far services provided to medically complex patients,

Physician Payments

Proposal -- Carrections Due to Erronsous Spending Projeétlcns: Provide
immediate advice on administrative options for improving annual updates in payment
for physician sarvices to correct for erroneous projections.

Explanation: Implementation of new payment methodologies established in the BBA
produced inappropriate payment reductions to physiclans due to fallures to ad|]ust for
erroneous administrative projections used to set rates. This particular problem could be
remedied thraugh changes in the year-to-year administrative payment projection and
adjustment process. '

Home Health Agencies

Proposal -- Praratlon of Payments' Relieve home health agencles of the
mapprapnate responsibility for tracking patients that secure semcas from mare than
ons agency in order {o prorate payments

ExPlanatlcn: New home health payment systems created by the BBA called for
tracking the number of home health services beneficiaries receive from different
facilities, so that payment amounts could be prorated. However, the BBA daes not
specify that this tracking is the responsibility of the agencies. Such respons;bnlaty would
be more appropriately assigned fo the fiscal intermediaries. :

Proposal -- Equitable Recovery Schedules for Overpayments: Provide for
extended repayment schedules for agencles that incurred significant Medicare
overpayments due fo difficulties in adjusting to major BBA 97 payment systern changes.
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Explapation: There is recognltion of the need far more flexible overpayment schedules
for certain home health agencies facing large overpayment amounts due to the
changes in payment systems contained in the BBA. | ,

t

Ambulatory Surgical Centers (ASCs)

)

Proposal - Falr Payment for ASCs: Do not implement.payment policy changes for
ASCs until 1898 industry survey data is analyzed and properly incarporated into any
proposed changes. : '

Explanatlon: In a proposed rule, the Administration is proposing changes to the
payment policy for ASCs based upon 1994 survey data. |t would be more apprapriate
to implement proposed changes after the 1999 survey data Is complete.

Medicare+Choice

Proposal - Falr Transition for Health Plans: Revise phase-in schedule for risk-
adjusted payments to extend the transition by at [east twa years and to prevent any
single plan from experiencing mare than a 5-10% shift In Medicare payment rates
attributable to the risk-adjuster in any singje year.

Explanation: The BBA required HCFA to develop and imptement a health-based risk-
adjustment system by January 2000 to increase payments ta plans that enroll sicker
patients and o decrease payments to plans that enroll healthler patients. The
implementation may cause significant changes in the annual payments to plans and
thus the premiums beneficiaries would be charged. This proposal would provide for a
more gradual transition to risk adjustment and protections for both beneficiaries and
plans. ‘
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" BBA Legialative Givebacks = §RC Mark Preliminary Bcoring
{§ in billions, by fiscal year, sams scorlng Bom CBO and some from OMB)-

o High

- 2000 2000-04 2000-09  Comments
Inpatient Hosplitals '
IME freezs @ 6.5% for 2000-2003 ' 0.4 35 3.5 OACT scoring uslng MSB. baseline; prelim. CBO = 32bover 5 & 10
Fix onrtain DSH pverpaymsnts 20 Costs may docrende; CBO#
ENFz
Increaga certain RUGs by 7.5% 1.5 CBO estimate; OACT will be higher
Fix rates for domo. SNFa 0.0 0.0 0.0 Too sraall to §80re) teshnical fix
Allow SNFs to skip transition to FPS 03 0.8 0.8 OACT cstimate (off of Trustess)
Home Health )
Phase-in 15% cut over 3 years (SWIDWIS%)‘ 0.0 22 ' @ OACT estimates off MER; preliminary CBO zcoring = $1.3b over 10
Delay 15% untl PPS impiemenred 0.0 o1 .1 Linking 15% cut with FPS will ingreass pressuse fo delay PPS; CBO #a-
Increase per-visit Hmits from 106% to 108% 00 0.0 0.0 .
Bliminate 15.min, reporting requirement 0.0 0.0 [:X1]
Remove DME from consolidatad billing 0.0 0.0 0.0 )
Radusa {nterast payments on ovarpayments 0.0 0.2 0.2 Scoring-no Interest payments for 3 yra; SFC polioy unclear; CBO #s
Horpice
Eliminas BEA market basket out 0.1 0.5 1.0 Daachla seoring
Physicians .
SGR fix 0.0 0.0 0.0 IPB proposal, budget neutral. Otharwiso, largs costa,
Quepatiant Departments )
Stop-loss: 90, 85, 80%; Rurals and cancars 100% 01 1.2 12 Assumes rursl and canoor protections are temporary; CBO #a
Other Part B : S - : y
Combloe therapy oaps snd {norease to 83500 ' 03 2.0 @ Staff estimates; OACT and CBO will soore very differcntly
Increasa ESRD rate by 2.4% ) - 0.1 -3 % Staff gstimate
Rurul Initistives :
Full market basket for SCH wnd MDHs : 03 0.8  Yrx Yrnotavailahle; CRO #s
Crit. Acoass Foapitals = 96 hr, ALOS 0.0 0.0 0.0 Wil have vary small costs
Aliow oertain urban hosps to roclassify es rural Scoring not available
Medieare+Choice ~
Extend phase-in for risk adjusmment 00 6.1 8.3 /OACT woring; CBO ¢ould bo ax low as SZb over 10
Base trangition for plan withdrawals 0.0 00 X
Extend waivers for SHMOs 00 0.0 0.0
Specify provision of inpatient coverage notices 00 0.0 0.0
Other proviglons s No detalls available. .
Subtotal, Medicare (does not nclude Mcﬁcdélgﬁ}xo 12 17.3 27.8
MEDICAID , o . '
DSH: MN, WY, WM, DC . 0.0 02 0.3 OMB#: -
Lift runser &'12 quarter lmiton mmttlon fund 0.1 02 0.2 OMB#
CHIF: Puerto Rico and the Taritories 0.0 0.1 03 OMB#
Stabiliza CHIP aliocation formula 0.0 0.0 00 OMB#
Improve CHIP data collsction ' 0.0 0.1 02 OMBida
Subtotal, Medicald ] a2 as Ll
TOTAL, MEDICARE + MEDICAID U 14 19 28.9

{doos not insluds impact of Medioars propusals on Medivaid)

gt v .

—-“———:-Q

1/ With CBO estlinsies for IME frseze, phesingin the 15% HH out, and M+C dgk adjustment, 10-yeur totul would cqusl approx. $156.
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Medicare Hospital Outpatient (OPD) Prospeetive Payment System

The 1997 BBA instituted a Prospective Payment System (PPS) for hospital services in outpatlent
departments (OPD). The PPS will limit beneficiary copayments. The issue is to whether limiting
copayments will be associated with (1) an offsetting increase in payments to hospitals from the Medicare
Trust Fund or(2)a reductlon in amounts that hospitals receive for OPD services.

The statute is subsection 1833(t) of the Somal Security Act, in particular the “Calculation of base
amounts” required by paragraph (3). Under subsection 1833(t)(9), there is “no administrative or judicial
review” of the HHS “calculation of base amounts under paragraph (3).” ' '

Paragraph (3)(A) directs HHS to “estimate the sum of — “(i) the total amounts that would be payable
from the Trust Fund under this part for covered OPD services in 1999, determined without regard to
this subsection . . . and (ii) the total amounts of ‘copayments estlmated to be pald under this subsectzon
by beneficiaries to hospitals for covered OPD services in 1999 .

The estimate o_f beneficiary copayments in (3)(A)(ii) does not have a plain meaning. That is because a
literal reading of “under this subsection” would result in a “circular” set of calculations. The calculation in .
(3)(A) is among the first in a series of calculations required by paragraphs (3), (4), and (5). The -
copayment amounts determined in (5), which are the end product of this series of calculations, are also

the amounts that would be needed to calculate the copayment amount in (3)(A)(ii), which is where the
agency begins the calculations. But this dssumes that the agency knows the answer before it does all the
calculations. A circular set of calculations cannot work.

Because the statute cannot work if “under this subsection” is given literal effect, and since there is no
way to construe those words to have a different meaning, those words should be disregarded, and the
copayment estimate in (3)(A) should instead be based on pre-existing law. Copayments can be calculated
based on pre-existing law, and this would allow the entire series of calculations.

Disregarding “under this subsection” is consistent with traditional principles of statutory construction,
which “permit the el1m1natlon or disregarding of words in a statute in order to carry out the legislative
intent or meaning.” (Sutherland on Statutory Construction,) This is the preferred reading, because it
avoids rendering the entire subsection unworkable, and thus a nullity.-

This reading is consistent with congressional intent. The “circular” text appeared at Conference. The
prior Senate and House bills had identical text for (3)(A) (as well as similar text for the rest of 1833(t)),
which would have required an estimate based on pre-existing law. Prior to Conference, the relevant
parties understood that, with the bill’s reduction in copayments, there would be an offsetting increase in
Trust Fund payments. While Conference revisions were made, the Conference Report’s explanatory
statement does not indicate that these were intended to yield a dramatically different result -- in terms of
OPD payments to hospltals — than would have been the case under the House and Senate blllS

It has been suggested that, to avoid the 01rcular1ty of the literal reading, the HHS proposed rule relied on
the “unadjusted copayment amount” in paragraph (3)(B) in order to make the estimate under (3)(A)(ii).
Although such reliance might avoid circularity, it is not a plausible reading of (3)(A)(ii), because the
“unadjusted copayment amount” does.not represent “the total amounts of copayments estimated to be
paid under this subsection.” ‘ o : '



Medicare H0spit§l Outpatient (OPD) Prospective Payment System

In the Balanced Budget Act of 1997, Congress instituted a Prospective Payment System
(PPS) for services that hospitals provide in their outpatient departments (OPD). One of the
system’s features is that it is intended to limit the copayments that beneficiaries must pay for OPD
services. The issue has been raised as to whether reductions in beneficiary copayments under the
PPS will be associated with (1) an offsetting increase in payments to hospitals from the Medicare
Trust Fund, or (2) a reduction in amounts that hospitals receive for OPD services. ‘

The statutory provisions governing the PPS are found at subsection 1833(t) of the Social
Security Act (42 U.S.C. 13951). In resolving the issue above, it appears that the operative
provision is paragraph (3) of this subjection, on “Calculation-of base amounts.” In particular,
paragraph (3)(A) directs HHS to “estimate the sum of —

“(i) the total amounts that would be payable from the Trust Fund under this part for
covered OPD services in 1999, determined without regard to this subjection, as though
the deductible under 1833(b) did not apply, and

“(ii) the total amounts of copayments estimated to be paid under this subsection by
beneficiaries to hospitals for covered OPD services in 1999, as though the deductible
under 1833(b) did not apply.” -

At the end of subsection 1833(t), in paragraph (9), Congress provided that “[t]here shall be no
administrative or judicial review under [two specified provisions in the Social Security Act], or
otherwise of - . . . (B) the calculation of base amounts under paragraph (3).” In its proposed
rule, HHS stated that “Section 1833(t)(9) prohibits administrative or judicial review of the . . .

calculation of base amounts . . . .” 63 FR 47552, 47555.(Sept. 8, 1998); id. at 47587 (same).

‘The Statute Does Not Have A “Plain Meaning”

The argument has been made that paragraph (3)(A) has a plain meaning, under which the
reduction in beneficiary copayments.under PPS results in a reduction in the amounts that hospitals
receive for OPD services, rather than in an offsetting increase in Trust Fund payments. This
argument is based on the difference in the two subparagraphs: namely, that subparagraph (i)
requires an estimate of “ the total amounts that would be payable from the Trust Fund under this
part for covered OPD services in 1999, determined without regard to this subsection,” whereas
subparagraph (ii) requires an estimate of “the total amounts of copayments estimated to be paid
under this subsection by beneficiaries to hospitals for covered OPD services in 1999.” The
argument appears to be that, as a result of these highlighted language differences, the reduction in
beneficiary copayments under PPS will result in a reduction in the amounts that hospitals receive
for OPD services, rather than in an offsetting increase in Trust Fund payments.



On a closer inspection, however, it becomes evident that paragraph (3)(A) does not have a
plain meaning. That is because the suggested reading of paragraph (3)(A) is fundamentally
“circular” in nature, as follows. The calculation of the Trust Fund and copayment amounts in
paragraph (3)(A) is among the first in a series of statutory calculations required by paragraphs (3),
(4), and (5). Having calculated the sum of the Trust Fund and. copayment amounts in paragraph
(3)(A), the agency then enters this number into the calculation of the “conversion factor” for each
OPD service in paragraph (3)(C). The “conversion factor,” in turn, enters into the calculation of
the “medicare OPD fee schedule-amount” for each OPD service in paragraph (3)(D). The
“medicare OPD fee schedule amount,” in turn, enters into the calculation of “[t]he amount of
payment made from the Trust Fund under this part” for each OPD service in paragraph (4).
Finally, the Trust Fund payment enters into the calculation of “the copayment amount under thls

subsection” in paragraph (5).

It is at this point that We have come full circle. The copayment amounts in paragraph (5),
which are the end gmduc t of this series of calculations, are also the amounts that (under the
suggested ‘plain meaning” reading) are needed by the agency to calculate the copayment amount
in paragraph (3)(A), which is where the agency begins this series of calculations. But this
assumes that the agency already knows the ultimate answer (i.e., what will the copayment
amounts be under the PPS) before the agency has made the calculatlons that, under the statute,
are supposed to yield the answer. Simply put, such a c1rcu1ar calculation cannot work.

It is a traditional pnncmle of statutory constructlon that laws should be interpreted, to the
extent possible, to avoid unreasonable consequences.! A reading of a statute that makes it.
circular, and thereby unworkable, is an example of the type of interpretation that should be
avoided.? At the very least, such a reading cannot be the “plain meaning” of the statute, absent
overwhelming evidence that Congress‘actually intended to require an agency (as would be the
case here) to undertake a series of circular calculations.® In this case, there is.no such evidence.
There is no other statutory language that supports this contention that Congress intended a
circular set of calculations, and there is no legislative history that supports such a reading.

! See Sutherland Statutory Construction, § 45.12, at 61 (5 ed. 1992) (“It has been called
a golden rule of statutory interpretation that unreasonableness of the result produced by one
among alternative possible interpretations of a statute is reason for rejecting that mterpretat:on in
favor of another which would produce a reasonable result. 7).

2 See O’Connell v. §halg1g, 79 F.3d 170, 176 (1* Cir. 1996) (upholding HHS reading of .
- statute because plaintiffs’ contrary reading would render the statute “virtually unworkable”);
‘Sutherland Statutory Construction, § 45.12, at 61 (“an interpretation which emasculates a
prowsnon of a statute is not preferred”).

3 See Sutherland Statutory Construction, § 45.12, at 61 (“it must be assumed that [the
legislative] process achieves an effective and operative result. It cannot be presumed that the
leglslature would do-a futile thing.”).
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The Better Readin.g is to Interpret the Statute as Requiring
The Agency to Estimate the Copayment Amount Based on Prior Law

As indicated above, a literal reading of paragraph (3)(A) renders circular, and thus
unworkable, the entire series of calculations in paragraphs (3), (4), and (5). This circularity arises
from three words in subparagraph (ii) --- “under this subsection.” Since the entire statute is made
unworkable by a literal reading of these three words, the question of how to interpret paragraph
(3)(A) -- and thus of how to-interpret subsection 1833(t) generally -- boils down to whether these
three words should be interpreted in literal manner that renders the entire subsection unworkable
or whether they should be interpreted in'a manner that allows the entire subsection to work.

" Based on traditional principles of statutory construction, the clear answer is that; since
subsection 1833(t) becomes unworkable if subparagraph (3)(A)(ii) is applied literally, that
provision should be read in a manner that “achieves an effective and operative result.™* This
result is achieved, not by placing undue weight on a literal reading of the three words “under this
subsection” (which would render the entire subsection unworkable), but instead by looking to the
entire statute.” Because the statute cannot work if these. three words are given literal effect, and
since there is no way to construe these three words to have a different. meamng, ¢ they should
simply be disregarded. As Sutherland explains,

* Sutherland Statutory Construction, § 45.12, at 61, see id. (“It is important that a statute
not be read in an atmosphere of sterility, but in the context of what actually happens when human
beings go about the fulfillment of its purposes.”).

5 See United States Nat. Bank of Ore. v. Indep. Ins. Agents of America, Inc.‘, 508 U.S.
439, 455 (1993) (“Over-and over we have stressed that, in expounding a statute, we must not be

guided by a single sentence or member of a sentence, but look to the provisions of the whole law,

_and to its objects and policy.”-(internal quotations omitted)); United States v. Ron Pair
Enterprises, Inc., 489 U.S. 235, 242 (1989) (“the intention of the drafters, rather than the strict
language, controls” in cases where “the literal application of a statute will produce a result :
demonstrably at odds with the intentions of its drafters”), O’Connell v. Shalala, 79 F.3d at 176
(“While one can focus with Cyclopean intensity on the words singled out by the petitioners and
perhaps construct.a coherent argument . . ., courts are bound to afford statutes a practical,
common-sense reading. Instead of cullmg selected words from a statute’s text and inspecting
them in an antlseptlc laboratory settmg, a court engaged in the task of statutory interpretation
must examine the statute as a whole, giving due weight to design, structure, and purpose as well
as to aggregate language (c1tat10n omitted)).

¢ It has been suggested that, to avoid the circularity of the literal reading, the proposed
rule relied on the “unadjusted copayment amount” in paragraph (3)(B) in order to make the
estimate under subparagraph (3)(A)(ii). Although such reliance might avoid circularity, it is not a
plausible reading of subparagraph (3)(A)(ii), because the “unadjusted copayment amount” does .
not represent “the total amounts of copayments estimated to be paid under this subsection.”
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“A majority of the cases permit the elimination or disregarding of words in a statute in
order to carry out the legislative intent or meaning.. . . . Courts permit the elimination of
words for one or more of the following reasons: ... where it is necessary to give the act
meaning, effect, or intelligibility, . . . where the use of the word would lead to an absurdity
or irrationality, where the inclusion of the word was a mere inaccuracy, or clearly apparent
mishap, or it was obviously erroneously inserted, . . . where it is necessary to avoid
inconsistencies and to make the provisions of the act harmonize . . .”

Sutherland Statutory Construction, § 47.37, at 283-84. While this entails the s_acriﬁce. of three
words, this is the preferred reading of the statute because it involves far less loss than the ‘
alternative of rendering the entire subsection.unworkable, and thus a nullity.

While subsection 1833(t) cannot work if “under this subsection” is given its literal effect, it
is the case that the estimate of beneficiary copayments in subparagraph (3)(A)(ii) can be
calculated based on pre-existing law, and that this calculation would enable the entire subsequent
series of calculations to be performed. Accordingly, in order to give the maximum effect to
subsection 1833(t), the estimates required by paragraph (3)(A) should be based on pre-existing
law -- both with respect to the Trust Fund payments and with respect to the beneficiary
copayments

There is no evidence that this corrective reading of paragraph (3)(A) is contrary to
congressional intent. The problematic, circular language in paragraph (3)(A)(ii) was not found in
either the Senate or the House versions of subsection 1833(t). Instead, the language appeared
only at the final stage of the legislative process, during the Conference. Prior to Conference, the
Senate and House versions of the bill had contained identical text for paragraph (3)(A) (as well as
largely similar provisions for the remainder of subsection 1833(t)), and this prior version of
paragraph (3)(A) would have required an estimate based on pre-existing law. Moreover, it
appears that, prior to Conference, the relevant parties understood that, with the bill’s reduction in
beneficiary copayments, there would be an offsetting increase in Trust Fund payments. While it is
the case that revisions were made at Conference to subsection 1833(t) including to the language
in paragraph (3)(A), the Conference Report’s explanatory statement does not indicate that these
revisions were intended to yield a dramatically different result -- in terms of the payments that
hospitals would receive for OPD services — than would have been the case under the House and
Senate bills.” See H. Conf. Rep. No. 217, 105" Cong. 1% Sess., 783-85 (1997).

7 See Sutherland Statutory Construction, § 45.12, at 63 (“Where the court must choose

between equally plausible interpretations of ambiguous statutory language, the court will consider -

the effect on the parties involved and choose the interpretation that avoids a patently unjust
result.”); see id. at 11 (1993 Cumulative Supplement) (“Where literal enforcement of a statute will

result in a great injustice which was not contemplated, a court will construe-a statute to give
effect to what must have been reasonably intended by the legislature.”).
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Conclusion

Congress recognized that HHS would have to carry out a series of complex calculations in
order to transition from the previous system to the newly established PPS. This recognition is
evidenced by the fact that, in subsection 1833(t)(9), Congress expressly stated that “[t]here shall
be no administrative or judicial review” of, among other things, the agency’s “calculation of base
amounts under paragraph (3).” '

A literal reading of subparagraph (3)(A)(ii) — placing great stress on the three words
“under this subsection” — renders circular the entire series of calculations in paragraphs (3), (4),
and (5). Since those three words cannot be construed in manner that would make the statute
workable, they should be disregarded, and the agency should rely on pre-existing law to make-
both of the estimates in paragraph (3)(A). This results in a statutory reading that is not only
workable, but-also consistent with congressional intent.



